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February 9. 2001 

The Honorable Vemon Williams 
Secretary 
Surface Trarisportation Board 
Case Control Unit 
1925 K Street, NW 
Washington, DC 20423-0001 

Re: STB Finance Docket No, 32760 

Dear Secretary Williams: 

This letter is to notify the Board of a change in our firm name, for the purpose of 
future filings and orders issued in the above referenced docket. Effective February 1, 2001, the 
firm of Hopkins & Sutter has merged into Foley & Lardner. Our address and telephone number 
remain the same: 

Robert P. vom Eigen 
Jamie P. Rennert 
FOLEY & LARDNER 
888 Sixteenth Street, N.W, 
Washington, DC 20006 
(202j 835-8000 

Thank you for your attention to this matter. 

Sincerely, 

Qvyyfify 
Jamie P, Rennert y l 
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< Foley & Lardner 
The Honorable Vemon Williams 
February 9, 2001 
Page 2 

cc: J. Michael Hemmer 
COVINGTON & BURLING 
Counsel to Union Pacific Railroad 
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February 9, 2001 

The Honorable Vemon Williams 
Secretary 
Surface Transportation Board 
Case Control Unit 
1925 K Street, ^̂ W 
Washington, DC 20423-0001 

Re: STB Finance Docket No, 32760 

Dear Secretary Williams: 

This letter is to notify the Board of a change in our firm name, for the purpose of 
future filings and orders issued in the above referenced docket. Effective February 1, 2001, the 
firm of Hopkins & Sutter has merged into Foley &. Lardner, Our address and telephone number 
remain the same: 

Robert P. vom Eigen 
Jamie P. Rennert 
FOLEY & LARDNER 
888 Sixteenth Street, N.W, 
Washington, DC 20006 
(202) 835-8000 

Thank you for your attention to this matter. 

Sincerely, 

yyyy 
Jamie P, Rennert 

002.100084.1 
• S T A B L I S H I O 1 S 4 ] 

A MfMM* o» O I C M A U X »WTM mamaan on tca t ttt t n u N , t m j t u t t , O M K W M . FnANHfuwt. LONOOM, S M O A P C M , STOCHMOU. AMO STUTTOAO 



Foiey & Lardner 
The Honorable Vemon Williams 
February 9, 2001 
Page 2 

cc: J, Michael Hemmer 
COVINGTON & BURLING 
Counsel to Union Pacific Railroad 

002.100084.1 
E S T A t L l t H l r . I B 4 2 

A awMBt* o» OUNAUX WITH MMM* oaauM m taauit. tatitaaya. OMUotN. frnttmrnjaj, x:ttooH, tmimM,om, StocKMOUtf ANO trvnattar 



STB FD-32760 3-20-00 J HOC 



I 
Congregg of tjje Wniteb Ŝ t&ttsi I PILL JX 

OlAfdinston, BC 20515 f,.'/' ' 

March 15, 2000 

The Honorable Linda J, Morgan (•., 
Chairman j - . 
Surface Tiansportation Board —1, 
1925 K Street, N.W. ^ 
Washington, DC 20423-0001 ^ ^ 

Re: AmerenUE's "2-to-l" sfatus resulting from the Union Pacific Corp. et 
al—Control and Merger-Southern Pacific Rail Corp. et oL proceedmg, STB 
Finance Docket No. 32760 

Dear Chairman Morgan: 

We are writing to express our interest in the above-referenced matter. We request that 
AmerenUE ("UE") receive prompt attention to its concems. The Surface Transportation Board 
should consider, as quickly as possible, UE's request that it be restored to its prior position as a 
shipper with two rail carrier access at its Labadie plant. 

UE's coal-fired electric generating station in Labadie, Missouri is UE's largest plant, 
shipping nearly 9 million tons of coal aruiually, UE provides energy service and electricity to 1,2 
million customers in Missouri and Illinois, The Labadie plant currently is a "captive' shipper, 
serviced by the Union Pacific Railroad ("UP"). AmerenUE's Labadie plant previously was not a 
captive shipper. Prior to the merger of the UP and the Southem Pacific Railroad ("SP"), the 
Labadie plant had direct rail service from both UP and SP, making Labadie a "2-to-r' shipper. 

In the interest of the Missouri arid Illinois electricity customers served by AmerenUE's 
Labadie plant, we ask that you rule on AmerenUE's petition as soon as possible and in 
accordance with established administrative law procedure. Restoring two rail carrier access to 
the Labadie coal-fired electric generating plant could benefit all tlie Missouri and Illinois 
electricity consumers served by Labadie, 
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Thank you for your attention to this matter and please keep us informed on the progress 
of your action on AmerenUE's "2-10-1" status. 

Sincerely, 

Copgrê man Jerry F, Costello 

Senator John Ashcrofl Senator Christopher Bond 

cc: Vice-Chairman Wayne O, Burkes 
Commissioner William Clybum, Jr, 
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February 25,2000 

VIA HAND DELIVERY 

Honorable Vemon .\. Williams 
Secretary 
Surface Transportation Board 
1925 K. Street. N.W. 
Room 715 
Washington, D.C. 20434-0001 

Office ol tt^« 

FEB 2 8 2000 
Partol 

public R«c<"<* 

Re: Finance Docket No. 32760, Union Pacific Corportion, 
Union Pacific Railroad Company and Missouri Î acific 
Railroad Company ~ Merger and Control ~ Southern 
Pacific Rail Corporation, Southern Pacific 
Transportation Company, St. Louis Southwestern 
Railway Company, SPSCL Corp. and thc Denver and 
Rio Grande Western Railroad Companv 

Dear Secretary Williams: 

On February 23, 2000, AmerenUE ("UE") filed, without seeking leave, an 
impcmiissiblc reply to Union Pacific Railroad Company's ("UP") reply to UE's petition that 
seeks clarification and enforcement of certain merger conditions. The Beard could disregard 
UE's reply because UE failed to seek leave to file the reply and because thc Board's rules do not 
permit a reply to a reply. 49 C.F.R. 1104.13(c). UP urges it to withhold consideration of UE's 
petition until UP has the opportunity to address the latest UE filing. UP will file on or belore 
March 4, 2000. 

Sincerely, 

^ohn M. Scheib 
^Attorney for Union Pacific Railroad 

Company 

cc: J. Michael Hemmer 
James V. Dolan 



Honorable Vemon A. Williams 
February 25, 2000 
Page 2 

Larry E, Wzorek 
Beverly S, Greer 
Steven R. Sullivan 
Brent L. Motchan 
John R. Molm 
Sandra L. Brown 
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Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
1925 K Street, N.W, 
Room 711 
Washington. DC 20423 

Re: Finance Docket No, 32760, Union Pacific Corporation, et al. - Control 
and Merger - Southern Pacific Rai! Corporation, et al. 

Dear Secretary Williams: 

Enclosed for filing in the above-captioned proceeding are the original and twenty-five (25) 
copies of the Reply of The Burlington Northern and Santa Fe Railway Company to AmerenUE's 
Petition for Clarification and Enforcement of Merger Conditions (BNSF-90). Also enclosed is a 
3.5 inch disk containing the text of the pleading in WordPerfect 6.1 format, 

1 would appreciate it if you would date-stamp the enclosed extra copy of this submission 
and retum it to th« messenger for our files. Thank you for your assistance. 

Sincerely, 

^a'Ha i.ySot)e5/o\> 
Erika Z, Jones 

Enclosures 

cc: All Parties of Record 



BEFORE THE 
SURFACE TRANSPORTAT' ")N BOARD 

Finance Docket No. 32760 

BNSF-90 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

~ CONTROL AND MERGER -
SOUTHERN PACiFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

REPLY OF THE BURLINGTON NORTHERN AND 
SANTA FE RAILWAY CCMPANY 

TO AMERENUE'S PETITION FOR CLARIFICATION 
AND ENFORCEMENT OF MERGER CONDITIONS 

Erika " Jones 
Adrian L, Steel, Jr, 
Adam C, Sloane 
Mayer, Brown & Platt 
1909 K Street, NW 
Washington, DC .20006-1101 
(202) 263-3000 

Jeffrey R. Moreland 
Richard E, Weicher 
Michael E, Roper 
Sidney L, Strickland, Jr, 

The Burlington Northern 
and Santa Fe Railway Company 
2500 Lou Menk Drive 
P O, Box 961039 
Ft. Worth, Texas 76161-0039 
(817) 352-2353 

and 

547 W. Jackson Boulevard 
Chicago, Illinois 60661 
(312) 850-5679 

Attorneys for The Burlington Northern and Santa Fe Railway Company 

February 8, 2000 



BNSF-90 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION. UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

~ CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN .RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

REPLY OF THE BURLINGTON NORTHERN AND 
SANTA FE RAILWAY COMPANY 

TO AMERENUE'S PETITION FOR CLARIFICATION 
AND ENFORCEMENT OF MERGER CONDITIONS 

The Burlington Northern and Santa Fe Railway Company ("BNSF") hereby replies 

to the Petition of AmerenUE ('UE") for clarification and enforcement of merger conditions 

in this proceeding.- In Its Petition, UE seeks an order from the Board declaring that UE's 

coal-fired plant in Labadie, Mlssouii is a "2-to-l" shipper entitled to all conditions and rights 

imposed by the Board in Finance Docket No. 32760, Decision No. 44 (served August 12, 

1996), and declaring that UE's Labadie Plant, as a "2-to-l" shipper, Is entitled to Invoke the 

50% contract modification condition imposed by the Board in Decision No. 44 (at 146) and 

clarified In Decision No. 57. Through Its Petition, UE seeks to obteiin direct access to BNSF 

service as a replacement for the competitive options lost as a result of the UP/SP merger. 

'̂ The acronyms used herein are the same as those used In A|.)pendix B to Decision 
No. 44, 

' ̂ m ̂ ^^^aaat^^mm-



In its negotiations with UE, UP has taken the position that UE's agreement (on 

March 14, 1996) to a "Conceptual Framewori<" drafted by UP waived UE's rights, as a "2-

to-1" shipper, to seek enforcement ofthe conditions and rights Imposed by the Board in 

approving the UP/SP merger. See, e,g,, UE Petition at 2-3; Letter from J.P. Klym, UP, to 

R. Neff, UE, dated January 13, 2000 (Ex. 5 to UE's Petition) (hereinafter "Klym Letter"). 

UP has taken the same position in response to a January 20, 2000 request by BNSF for 

access to the Labadie plant under the "2-to-l" Point Identification Protocol, claiming that 

"UP entered Into a settlement agreement with Union Electric to provide" UE with a 

competitive altemative "which satisfies the conditions established by the STB In the UP/SP 

proceeding. " Letter from Lawrence E. Wzorek, Assistant Vice President-Law, UP, to Peter 

J. Rickershauser, Vice President Network Development, BNSF, dated February 7, 2000 

(hereinafter "Wzorek Letter"). (A copy of Mr. Wzorek's February 7th letter is attached 

hereto as Attachment A.) 

UP also has asserted that UE's agreement to a modification of its existing coal 

transportation contract with UP precludes UE from Invoking the contract modification 

condition, 

UP's contentions, however, both with respect to the effect of the "Conceptual 

Framework" agreement and the modification of the coal transportation contract, do not 

affect UE's right to obtain BNSF service to the Labadie plant if the Board were to conclude 

that, as a result of UP's actions since the execution of the Conceptual Framework, UE has 

been denied a "competitive option" that "satisfies the conditions established by the STB in 

the UP/SP proceeding," See Wzorek Letter. As explained in UE's Petition, there are ample 

grounds for such a conclusion. 
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ARGUMENT^ 

A. UE IS A "2-TO-I" SHIPPER. 

Under the BNSF settlement agreement, which, as modified by the Board, was 

imposed as a condition to the Board's approval of the UP/SP merger, a "2-to-l" shipper 

facility is defined to be a facility at a point where, prior to the UP/SP merger, service was 

provided by both UP and SP, but no other railroad. See BNSF Agreement, Section 1(b) 

("[f]or purposes of this Agreement, '2-to-1 shipper facilities' shall mean all industries that 

were open to both UP and SP, whether via direct service or via reciprocal switching, joint 

facility or other arrangements, and no other railroad when the Agreement was executed"),-

This definition was adopted by the Board in Decision No, 44, See Decision No, 44, at 16, 

As UE has demonstrated in its Petition, the Labadie plant meets this definition. In 

fact, the plant was directly sen/ed by UP and SP under separate transportation contracts. 

See UE Petition at 5-6; Verified Statement of William B, McNally at 1- 2 (attached as Ex. 

1 to UE's Petition), 

Moreover, UP has publicly refened to the Labadie plant as a ''2-to-l" shipper. Thus, 

in a verified statement submitted in support ofthe UP/SP merger application, UP's Richard 

B, Peterson conceded Labadie's "2-to-l" status by stating that "in all events the Labadie 

plant Is covered by the [BNSF] 'omnibus' clause". Verified Statement of Richard B. 

^ The background necessary for comprehending this dispute is set forth in UE's 
Petition and will be repeated here only as necessary for framing BNSF's arguments, 

- Following the Board's practice, the agreement entered into by BNSF and UP on 
September 25, 1995, as modified thereafter by the Supplemental Agreement, dated 
November 18, 1995, and the Second Supplemental Agreement, dated June 27, 1996, 
shall be referred to herein as the "BNSF Agreement," 



Peterson at 167 (UP/SP-23), See also Map 1 to UP/SP Merger Application (identifying 

Labadie as a "2-to-l" point); Peterson V,S, at 164 (discussing map), Simllarty, the verified 

statement of UP's John H. Rebensdorf In support of the UP/SP merger application asserted 

that "Labadie Is covered by the (omnibus] clause. " Verified Statement of John H, 

Rebensdorf at 297 n.l (UP/SP-22). See also Rebensdorf Rebuttal V S. at 7 (UP/SP-231) 

("[UE] meets the definition of a '2-to-l' point, even though Labadie Is not expressly 

mentioned In Section 8(1) ofthe [BNSF] settlement agreement.").- Correspondence cited 

by UE In its Petition (at 12) further confirms that UP has acknowledged the UE Labadie 

plant's '2-to-1" status, 

B. AS A "2-TO-I" SHIPPER, UE'S LABADIE PLANT IS ENTITLED TO BNSF 
SERVICE. 

In Decision No, 44, the Board conditioned its approval of the UP/SP merger on a 

variety of conditions (Including the BNSF Agreement, as modified) that were designed to 

protect the competitive options and rights of "2-to-l" shippers. See, e.g., Decision No. 44, 

at 103, 105-107, 121-124, 144-146. 

The BNSF Agreement provides BNSF with the unilateral option to serve a shipper 

located at a "2-to-l" point via direct trackage rights service or reciprocal switch. See BNSF 

Agreement, Sections 1(c), 3(e), 4(c), 5(c). 

In addition, a shipper may have access to BNSF under the BNSF Agreement's 

Section 8(1) "omnibus" clause, which protects shippers — such as UE"s Labadie plant — 

" The fact that BNSF was "agreeable" to UP's "entering into an arrangement with" 
UE whereby UE's competitive rail options would be preserved through "service by a 
different railroad" or "some other form of continued rail competition" (Peterson V.S, at 
167) does not preclude UE from obtaining access to BNSF, or BNSF from providing 
service to UE, now, as discussed below. 



which have lost two-carrier service as a result of the UP/SP merger, but are not directly 

accessible to BNSF's trackage rights lines. As noted above, UP has publicly acknowledged 

that UE's Labadie plant is an "omnibus" "2-to-l" shipper under Section 8(i) ofthe BNSF 

Agreement. As such a shipper, the Labadie plant is entitled to BNSF sen/ice not only via 

direct trackage rights service and reciprocal switch, but also via haulage rights, ratemaking 

authority or other mutually acceptable means. See BNSF Agreement, Section 8(1).̂ ' Under 

Section 8(1), any such service must be sufficient to pennit BNSF to compete effectively with 

UP as a replacement for SP, 

It should be noted in this regard that UE and BNSF executed a transportation 

contract on January 18, 2000, for coal tonnage not subject to UE's contractual volume 

commitment under the existing UE-UP contract, UE is entitled to immediate direct BNSF 

access to the Labadie plant for deliveries under this contract regardless of the other 

pending disputes between UE and UP raised by UE's Petition. 

In its submissions in support of its merger application, UP repeatedly affimied its 

commitment to the principle that no shipper would suffer a loss of competition as a result 

of the UP/SP merger. Thus, in Its brief, UP stated that "(t]he steps agreed upon with CMA, 

together with other steps taken by Applicants, resolve any conceivable question as to the 

effectiveness of the BN/Santa Fe settlement in preserving and enhancing competition." 

UP/SP-260 at 8. Contrary to UP's stated commitment to preserve competition for "2-to-r' 

shippers, however, UE's Petition makes it clear that, throughout negotiations with UE 

during the merger proceeding, UP sought to prevent UE from obtaining competitively 

- Section 8(i) accords the right to receive competitive service under Section 8(i)'s 
"omnibus" clause to "2-to-l" shippers who are not expressly identified in Section 8(i). 



adequate service options to replace the loss of SP sen/ice resulting from the UP/SP 

merger.-

And now, once again in blatant contradiction to Its merger proceeding commitments, 

UP apparently has, in negotiations with UE, sought to deny UE the option of obtaining 

BNSF service as an effective replacement for UE's loss of Its two pre-merger competitive 

rail options.-' It should not be permitted to do so. 

C. THE MARCH 1996 CONCEPTUAL FRAMEWORK WOULD NOT PRECLUDE UE 
FROM SEEKING ACCESS TO BNSF AT STS LABADIE PLANT IF UP HAS 
DEPRIVED UE OF ITS REMEDY FOR THE LOSS OF ITS PRE-MERGER 
COMPETITIVE RAIL OPTIONS. 

As noted above, UP has taken the position that, by agreeing to UP's March 1996 

"Conceptual Framework," UE waived all of its potential claims for relief arising out of its 

*' UP's anfi competitive tactics are apparent in the conditions that it attached to lhe 
sale of the former SP Rock Island line to Missouri Central. By prohibiting Missouri 
Central from using that line to serve the Labadie plant, UP, in effect, sought to deny the 
Labadie plant a competitively effective replacement for the loss of two-carrier service 
resulting from the UP/SP merger, notwithstanding UP's promise to the Board that 
replacement two-carrier service would be available for all "2-to-l" shippers. 

It also Is clear that UP's unilateral action In selling the Rock Island line and limiting 
the buyer's subsequent access to the Labadie plant neither affects the planfs "2-to-l" 
status or BNSF's right to provide competitive service to the plant. Thus, UP should not 
be heard to argue that the sale of the Rock Island line precludes BNSF from obtaining 
direct access to the Labadie plant In order to replace the loss of SP service to the plant. 
For one thing, Section 8(1) of the BNSF Agreement requires that BNSF's method of 
access enable BNSF to provide competitive service. Section 8(k) further provides that. 
In the event, '"for any reason," any of the trackage rights un^er the BNSF Agreement 
cannot be implemented, UP is obligated to provide an alternative route or means of 
access commercially equivalent to the unavailable route. 

- The various exhibits to UE's Petition reflect the efforts which UP has devoted to 
denying BNSF service to UE at Labadie. See, e.g., Exs. 10 and 12 to UE's Petition. 
These efforts began almost immediately upon the announcement of the merger and 
continued after the execution of the BNSF Agreement notwithstanding UP's statements 
that BNSF would be able to serve all "2-to-1" shippers such as the Labadie plant. 



status as a "2-to-l" shipper. See Klym Letter at 1-2. UP's position, however, would not be 

determinative of UE's right to BNSF service at the UE facility if, as UE argues in its Petition, 

UP has effectively denied UE a viable competitive rail alternative to replace the loss of SP 

service resulting from the UP/SP merger, 

UE apparently entered into the Conceptual Frameworî  because it believed, as a 

result of UP's misleading arguments, that the framework provided the only basis then 

available to UE for the maintenance of its right to two-carrier service,- See UE Petition at 

6-7; Udo A. Heinze V S. at 2 (Ex 2 to UE's Petition). UE's belief in this respect, mistaken 

though it turned out to be, was understandable in the circumstances, and was perfectly 

consistent with UE's view that it had not waived its rights. 

Moreover, as is clear fi'om UE's Petition, the Conceptual Framework plainly has not 

"met Union Electric's needs for substitute rail competition" or "satisfie[d] the conditions 

established by the STB in the UP/SP proceeding." See Wzorek Letter at 1. Although the 

- Among the alleged misleading representations made by UP to UE were that UE 
would not be entitled to BNSF service because access to BNSF would constitute an 
improvement over UE's previous SP service option. See UE Petition at 19. UP's 
argument that direct BNSF service would put UE in a better competitive position than it 
had pre-merger is both factually inaccurate and irrelevant. 

Pre-merger, the Labadie plant was served sirigle-line from coal origins by two 
carriers (UP and SP); direct BNSF service would do nothing more than replicate the SP 
service. Moreover, as the Board's imposition of the BNSF Agreement as a condition to 
the UP/SP merger makes clear, the fact that direct BNSF service might put UE in a 
position of receiving two-carrier sen/ice from PRB origins (as opposed to SP's western 
origins) in no way undercuts UE's right to receive BNSF sen/ice. 

Further, UP touted to the Board that one of the benefits of the merger would be 
that "[ejvery '2-to-l' shipper will enjoy stronger competition" and that UP and SP went 
"beyond what might strictly be required by an analysis of the competitive effects of the 
merger." Peterson V.S, at 163-64, See a/so Applicants' Brief (UP/SP-260) at 1 (the 
merger "will strengthen competition for every affected shipper" (emphasis original)). 



Conceptual Framework is premised on the assumption that UE and UP would be able to 

reach final agreement on a transportation contract that would ensure long-tenn competition 

at the Labadie plant, they obviously have not been able to do so. Indeed, as described by 

Mr. Heinze in his verified statement, UP refused to allow UE to utilize the Conceptual 

Framework to attempt to deal with UP's 1997-98 service crisis. Heinze V S. at 3. Thus, 

UP should not be allowed to claim that UE is bound by the Conceptual Framewori< wnile 

at the same time refusing to let UE to have any benefits under it. UE, therefore, is entitled 

to avail itself of the competition-preserving conditions imposed by the Board for the benefit 

of "2-to-l'' shippers in approving the UP/SP merger by obtaining access to BNSF. 

D. THERE IS NO BASIS FOR UP'S ARGUMENT THAT, BY MODIFYING ITS 
TRANSPORTATION CONTRACT, UE WAIVED ITS RIGHT TO INVOKE THE 
CONTRACT MODIFICATION CONDITION. 

Citing Decision No, 57, UP also has taken the position that UE's execution cf an 

addendum to the coal transportation contract between UE and UP which existed at the time 

of the merger precludes UE from exercising its rights under the contract modification 

condition. See Klym Letter at 1. Decision No. 57 does not support UP's position. 

The sole limitations on the applicability of the contract modification condition set forth 

in Decision No. 57 are that the condition is available only to "2-to-l" shippers whose traffic 

was committed either to UP and SP by a contract "that was fonmed when two-carrier 

competition was available." Decision No. 57, at 6. As demonstrated above, UE cleariy is 

a "2-to-l" shipper. Thus, the only issue is whether UE's contract was in effect at the time 

of the merger or whether the modifications to the existing contract fomned a new contract 

As LIE'S Petition (at 20-22) makes clear, there is no basis for UP's assertion that the 

modifications made to the existing UE-UP contract effectively created a new contract. In 
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fact, the addendum contemplates and is premised upon the continued existence of the 

contract. Accordingly, because the addendum did not create a new contract, the 

underlying contract, which was in effect prior to the UP/SP merger, clearly remains in 

effect, and UE is entitled to the benefit ofthe contract modification condition, 

CONCLUSION 

For the reasons set forth above, UE's Petition should be granted, UE's Labadie 

plant is no less entitled than any other "2-to-l" shipper to avail Itself of the competition-

preserving rights and conditions, including the contract modification condition, imposed by 

the Board in approving the UP/SP me.'ger. UP should be held to the representations it 

made as eariy as its August 3, 1995 letter to shippers when the mei gei was announced in 

which it guaranteed that shippers at "2-to-V' points would "continue to enjoy two-railroad 

competition". UE is not currently enjoying such competition, and its Petition should 

therefore be granted. 
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Jeffrey R. Moreland 
Richard E. Weicher 
Michael E. Roper 
Sidney L. Strickland, Jr. 

The Buriington Northern 
and Santa Fe Raihvay Company 
2500 Lou Menk Drive 
P.O. Box 961039 
Fl. Worth, Texas 76161-0039 
(817) 352-2353 

Respectfully submitted, 

'6M 
Erika Z. Jones 
Adrian L. Steel, Jr, 
Adam C. Slcane 
Mayer, Brown & Platt 
1909 K Street, NW 
Washington. DC 20006-1101 
(202) 263-3000 

and 

547 W. Jackson Boulevard 
Chicago, Illinois 60661 
(312) 850-5679 

Attorneys for The Buriington Northern and Santa Fe Railway Company 

February 8, 2000 
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Attachment A 

UNION PACIFIC RAILROAD COMPANY 
LAM' NCEE, WZOREK I4 f ( OoOgeStrwc 

At. ' (tnt Vies PresidcfUx' Cmatm, tmtitmg tatrt 
(402) 2T1.38»7 

February 7, 2000 

Via FacBimil> (817) 352-7154 

Peter J. Rickershauser 
Vice President Network Devetopmenl 
Buriingion Northem Santa Pe 
2600 Lou Menk Drive, 2^ Floor 
Fort Worth, TX 76131 

Re: Ur̂ ion Elactric Co. (d/b/a Ameren UE), Labadie, MO 

Dear Pete: 

John Ransom has referred your letler ot February 2 conceming Union Electric 
at Labadie, MO, to me for a response. 

The "2-to-l" Point identificatksn Protocol which you refer to does not apply in 
this situation, As you know, that protocol "is to establish procedures and mechanisms 
for lurther identifying 2-to-i shipper facilities open to BNSF as a result of the conditions 
imposed in the UP/SP merger," During tbe negotiations among UP, SP arxi BNSF 
which led to the Settlement Agreement that the STB approved ae a condition cf its 
approval of the UP/SP merger, our railroads agreed that the Union Electric plant at 
Labadie would receive unique treatment. The parties agreed that UP could negotiate 
directly with the shipper, and that BNSf̂  would not object to an arrangement, even with 
another railroad, that met Union Electric's needs for substitute rail competition. After 
extensive negotiations, UP entered into a settlement agreement with Union Electric to 
provide the competitive alternative. TTiaf agreement remains in effect, leaving BNSF no 
right to demand direct access to the Labadie plant. 

Nevertheless, since you insist that UP would have only two optrons in 
responding to your request under the protocol, If in tact it did apply, UP denies BNSF's 
request for access on the ground that all of the interested parties reached an agreement 
on a competitive option for the Labadie plant which satisfies the conditions established 
by the STB in the UP/SP proceeding. UP will describe its position in detail if] a 
submission to the Surface Transportation Board tomorrow, February 8, which responds 
to a petitkjn by Union Electric's owner, Amaren A copy of that response will be 
delivered by hand to BNSF's counsel in Washington. 

cc: John Ransom 
Michael Roper (via fax 817-352-2397) 



CERTIFICATE OF SERVICE 

I hereby certify that copies of the Reply of The Buriington Northern and Santa 

Fe Railway Cornpany to AmerenUE's Petition for Clarification and Enforcement of 

Merger Conditions (BNSF-90) have been served on all Parties of Record, 
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January 13, 2000 ^ t C H . ^ ^ ^ 

Surface Transportation Board (.STB) " 

Gentlemen: 

I would like to draw your attention to what I believe to be several flagrant violations of ihe SF UP Merger 
Agreement, 

Per LETTER OF UNDERSTANDING NO. 5, incumbents whose work was transferred from SP to the L P were not 
ALL allowed equivalent positions on the UP, Ten (tO) Rate Clerks on the SF were forced to bind on lower paying 
positions on the UP in order to relocate to St Louis. This infraction was not remedied until 2 1 ^8 when the 
apprc priate positions were finally assigned to those previously denied. 

Regarding LETTER OF UNDERSTANDING NO, 12, no former SP employee, to m> knowledge, mysolf included, 
we'e advised of who the UP appointed to be the ombudsman nor given information as to how to contact him her. 

I'l connection with LETTER OF UNDERSTANDING NO, 13, more SP employees made applications for positions 
•julletined on the UP than were available and no UP employee was ofTered the separation allowance benefits, even 
though the work was transferred. 

Before relocating to St Louis, Mo., all former SP employees were repeated assured that their jobs and benefits would 
be protected. This has not been the case. Prior to the an-ival of the SP employees, all UP clerks within Revenue 
Accounting were made Sr. CAR lis. CAR lis, CARs and General Clerk positions created on the UP for the 
incoming SP employees. Af̂ er little more than a year's time, some of those same positions (except for the Sr. CAR 
Ils, were abolished and are still slated to be abolished; one (1) so far this year. It appears UP created the SP jobs 
with the idea of abolishing them when the downsizing commenced. Job abolishment's were not done by seniority 
but rather by job positions. Only positions held by former SP employees were affected! 

I firmly believe that downsizing is an inevitable side affect of all mergers. My concem, however, is that it's not 
being done in accordance with either the Ruies and Provisions contained within the MEMORANDUM OF 
AGREEMENT entered into by the UP and the SP nor the TCU Union Rules. 

Would appreciate your perusal of the above complaint and, hopefully, an encouraging response. 

Thank You. 

Mary Warren 
1128 Rue Ville Walk 
Creve Coeur, Mo. 63141 
314-542-0023 

CC: Ike Evans, UP President 
R. A. Scardellitti, IVP 
J. L. Quilty, GC 
L. Shields, VGC 
Tony Feliciano, LC 
Nat'l Labor Relations Board 
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(9ffite of tl|( (!ll)airiiuin 

Surface (Uranaportation Hoard 
Saslfington. e,(!I. ;:0423-0a01 

3^ ^ 

January 11, 2000 

Mr. Richard M. Cota 
District Chairman 890 
Allied Service Division 
1 ransportation'Communications 

International Union • AFL-CIO, CLC 
980 3"̂  Street 
Gilroy, CA 95020 

Dear Mr. Cota: 

You have previously written to me regarding the implementation of the Union Pacific 
(UP) and Southem Pacific (SP) railroad merger and certain adverse effects on clerical employees 
represented by the Transportation»Communications Union (TCU). As I said 1 would in my prior 
response to you, I am getting back to you on certain matters that you raised, 

I am enclosing a copy of a response from Mr. J.J. Marchant, Vice President for Labor 
Relations at UP. Mr. Marchant has reviewed your concems and has provided information on the 
actions being taken by the railroad and the protections available to affected employees, I trust 
that you find this information helpful in addressing your concems. 

As 1 have in the past, I will have Mr. Marchant's letter and my response made a part of 
the public docket for the UP-SP merger proceeding. I appreciate your interest in these matters. 

Sincerely, 

o^y^ J. ^^^' 
Linda J, Morgan ^ 

Enclosure 



UNION PACIFIC RAILROAD COMPANY 
J J MARCHANT 1416 DOOOE STRfctT 

VICE PflESiDfcNT OMAHA. NEBflASKA 68179 
LKSOR neiATioNS 

December 13, 1999 

Ms. Linda Morgan, Chainvoman 
Surface Transportation Board | 
1925 K Street, NW —- -
Washington, DC 20423-0001 

Dear Ms, Morgan: 

This has reference to ASD/TCU District Chairman Richard M, Cota's letter 
addressed to you dated September 27, 1999. 

Mr, Cota's concerns center on the abolishment of clerical positions at West 
Colton, California, and at City of Industry, California, Mr. Cota alleges that, in both 
instances, Union Pacific either has or will require employees not covered by the 
ASD/TCU Agreement to perform work previously performed by the clerical positions. 
We have thoroughly reviewed the allegations made by Mr, Cota and cannot agree with 
his assessment of the situation. 

At West Colton, the Carrier is reducing the number of clerical crew hauling 
positions simply because there are fewer crews to be hauled at that location. Clerical 
employees will continue to haul crews at West Colton on an as-needed basis. 
Moreover, employees affected by abolishment of the surplus positions will be afforded 
the enhanced employee protective conditions provided by Implementing Agreement No, 
NYD-217 behA êen Union Pacific and ASD/TCU. 

Regarding the use of Crest Conductors at City of Industry to perform certain 
computer work, the bulk of the computer work has been transferred to clerical 
employees at St, Louis, Missouri, in accordance with the provisions of Implementing 
Agreement No. NYD-217, Clerical employees affected by this change will, of course, 
receive the benefits of Implementing Agreement No. NYD-2t7. The residual computer 
work performed at that location by Crest Conductors is being done under the auspices 
of an Agreemert with the UTU Organization which was signed prior to the merger of the 
SP and UP. The performance of such residual work is not a violation of the ASD/TCU 
Agreement. 

Let me assure you that Unicn Pacific continues to abide by its labor agreements 
and apply labor protective conditions in a fair and timely manner. 

Sincerely, 

y y 
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Surface Olranaportation Soarb 
9asi?ington. B.Ol. 20423-0001 

(ttfitt of ttft UttfMirmmtt 
y.. 
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January 11, 2000 

Mr. Richard M. Cota 
District Chairman 890 
Allied Service Division 
Transportation*rommunications 

International Union - AFL-CIO, CLC 
980 3"* Street 
Gilroy, CA 95020 

Dear Mr. Cota: 

You have previously written to me regarding the implementation ofthe Union Pacific 
(UP) and Southem Pacific (SP) railroad merger and certain adverse effects on clerical employees 
represented by the Transportation»Commimications Union (TCU), As I said I would in niy prior 
response to you, I am getting back to you on certain matters that you raised, 

I am enclosing a copy of a response from Mr. J.J. Marchant, Vice President for Labor 
Relations at UP, Mr. Marchant has reviewed your concems and has provided information on the 
actions being taken by the railroad and the protections available to affected employees. I trust 
that you find this information helpful in addressing your concems. 

As I have in the past, I will have Mr. Marchant's letter and my response made a part of 
the public docket for the UP-SP merger proceeding, I appreciate your interest in these matters. 

Sincerely, 

Linda J. Morgan ^ 

Enclosure 
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TRANSPORTA TION . COMMUNICA TIONS 
INTERNATIONAL UNION 

AFL-CIO. CLC I f t ^ f . . ^-^^ 
ROBERTA SCARD£LLETTI 

Intcrnauonai Prettidcnr 

F i l e : 273-095-40 

Subject: Grievances - Southern P a c i f i c 
Transportation Company 

November 23, 1998 

Mr. Marvin Schmidt 
P, O. Box 2013 
La Porte, Texas 77572 

Dear Brother Schmidt: 

This w i l l acknowledge r e c e i p t of your l e t t e r ot November 18, 
1998, received on November 20, 1998, i n which you request 
assistance i n changing the option you elected pursuant t o New York 
Dock Implementing Agreement (TA) No. 217 of December 18, 1996. 

Brother Schmidt, the a p p l i c a t i o n and i n t e r p r e t a t i o n of 
Implementing Agreement No. 217 i s a matter t h a t f a l l s f u l l y under 
the j u r i s d i c t i o n of Robert F, Davis, President A l l i e d Services 
D i v i s i o n . Therefore, I provided President Davis w i t h a copy of 
your l e t t e r f o r h i s inform a t i o n and comment. I have been informed 
by B I o t h e r Davis t h a t he i s avare of the a i t u a t i o n and has advised 
you that the d i c t a t e s of IA No. 217 are c o n t r o l l i n g . 

A r t i c l e I I I - Selection of Forces and A l l o c a t i o n of Senior .ity 
of the IA provides i n Sectio.j 3 t h a t employees a f f e c t e d by the 
tr a n s a c t i o n w i l l have four (4) separate and d i s t i n c t options. 
Option A i s the e l e c t i o n of a severance allowance under the 
separation program as defined i n Attachment "A". 

Section 3 also states i n p e r t i n e n t part t h a t the option of 
each employee w i l l be honored i n s e n i o r i t y order and that e l e c t i o n 
or assignment of b e n e f i t s (options) s h a l l be ir r e v o c a b l e . This 
p a r t i c u l a r language i s c l e a r and unambiguous. 

You have had a change of heart and no longer desire t o sever 
your r e l a t i o n s h i p w i t h the Ca r r i e r . You believe you should be 
permitted t o change your mind as a "matter of fai r n e s s and equity." 

3 Research Place • Rockville, MD 20850 • (301 j 948-4910 • FAX (301) 948-1369 
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Mr, Marvin Schmidt 
November 23, 1998 
Page 2 

However, the language of the IA leaves no a l t e r n a t i v e option i n 
regard t o your e l e c t i o n . 

Robert'^A. S c a r d e l l e t t i 
I n t e r n a t i o n a l President 

cc: Mr. R. F. Davis, Pres. ASD/TCU 
Mr. J. A. Prejean I I , DC 
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Office ot tne Aammistfator 400 Seventh S'. S W 
Washington D C 20590 US Department 

o' Transpor fofion 

Federal Railroad 
Administration 

JUN I 9 1998 ^\ 

The Honorable Kay Bailey Hutchison 
United States Senator 
i0440 North Central Expressway, Suite 1160, LB 606 
Dallas, Texas '̂5231 

Dear Senatoi Hutchison: 

Thank you for your letter on behalf of your constituent, Mr Noe Gutierrez Jr who is concerned 
about a potential Union Pacific Raihoad abandontiient which he indicated w.ll atlect the 
communities of Bryan and College Station, Texas 

The Federal Railroad Administration (FRA), an agency in the Department of Transportation, has 
iurisdiction over railroad satety. FRA does not have junsdiction over economic regulation ofthe 
rail industrv The Surface Transportation Board (STB) has jurisdiction over certam surtace 
" a X . . economic regulate^ natters pursuant to Subtitle IV of Title 49, United tates 
Code as amended by the Interstate Commerce Commission (ICC) Termination Act of 995. 
Tl-e S B is the proper forum to hear and rule on rail abandonment issues raised by Mr Uutierrez 
1 have, therefore, taken the liberty of forwarding Mr Gutierrez s letter to Ms Anne Quinlan 
Office of the Secretary, Surface Transportation Board, 1925 K Street, N.W , Washington, DC. 
20423-0001. Ms. Quinlan can be reached at (202) 565-1652. 

I appreciate your interest in this matter and look forward to working with you on other 
transportation issues of importance to you and your constitiiems 

Sincerely, , » • •* 

Jolene M Molitoris 
.Administrator 

cc; Washington Office 



KAY BAII EY HUTCHISON 
TEXAS 

lanitcd States Senate 
WASHINGTON, DC 20510-4304 

May 11, 1998 

COMMimCS; 

AfWOPfllATIONS 

COMMERCE SCIENCE. 
AMO TRANSPORTATION 

RULES A N O ADMINISTRATION 

RESPECTFULLY REFERRED TO: 
Congressional Liaison 
Federal Railroad Administration 
400 Seventh Street 
Washington. DC 20590 

Dear Sir/Madam: 

The attached communication was fonwarded to Senator Hutchison by a 
constiti^eiit who is concemed about a matter over which you h2;;̂ e iunsd.ction, I wou d 
appSS^ate it if appropriate inquiries could be initiated on this .ndividuafs behalf, and .f a 
full response could be prepared for me to report to the constituent. 

It would be very helpful if the attached were to accompany your response. In the 
event you require more information, please do not hesitate to contact me in Dallas at 
(214)361-3500. 

Thank you for your courtesy. 

PLEASE REPLY TO: 

Office of Senator Kay Bailey Hutchison 
Attention: Mary Fae Kamm 
10440 North Central Expressway. Suite 1160 
LB 606 
Dallas. Texas 75231 

Enclosure 
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Author: "Noe Gutierrez; J r , " <noeg®ci .bryan. t x . us > at i n t e m e t 
Date: 5/1/98 5:37 AM 
P r i o r i t y : Normal 
CC: amy Henderson a t Hutchison-DC 
CC: cynthia h a l l a t Hutchison-Dallas 
CC: l a r r y d i r i t a a t Hutchison-DC 
TO: senator a t Hutchison-DC 
Subject: Impending Union P a c i f i c Problems 

Message Contents 

The f o l l o w i n g l e t t e r i s being sent t o Senator Hutchison's e-mail address 
as w e l l as those of several of her s t a f f e r s . Written copies w i l l be sent t o 
other i n d i v i d u a l s who do not in d i c a t e an e-mail address. I f your software 
can not handle the . g i f attachment, please l e t me know and I w i l l mail you 
a p r i n t e d copy. 

Noe Gutierrez, J r . 
4006 Woodcrest Dr. 
Bryan, Tx 77802 

Dear Senator Hutchison, 

iM i s w i t h great concern t h a t T w r i t e to you regarcH.ng a s i t u a t i o n which 
has a r i s e n here i n the communities of Bryan and College Station, Texas. As 
you are w e l l aware, the Union P a c i f i c Railroad (UP) has been experiencing 
unprecedented d i f f i c u l t i e s i n meeting the t r a n s p o r t a t i o n needs of many ot 
t h e i r customers throughout t h e i r service t e r r i t o r y . The problems UP i s 
experiencing also a f f e c t custo.-ners not d i r e c t l y served by them m other 
parts of the country. I was under the b e l i e f that UP was now under strong 
pressure t o upgrade t h e i r i n f r a s t r u c t u r e i n order t o improve t h e i r capacity 
f o r handling t r a i n s . I t seems that t h i s i s not necessarily the case. 

As I describe the impending problems coming our way, I w i l l make reference 
to several geographic l o c a t i o n s . A map nas been prepared which can be found 
at the f o l l o w i n g web s i t e : http://www.ipt.com/aboard/bcs/regional012798.gif 
The references made on the map regardiny Amtrak are out of date as Amtrak q u i t 
serving our area i n 1995, so I have upaatec the map and attached i t to t h i s 
m a i l i n g as a f i l e c a l l e d l o c a l r x r . g i l 

I wculd also l i k e to point out t h a t the issue I am addressing here does 
not have anything t o do w i t h the proposed study to relocate ALL r a i l r o a d 
mainline operatoins out of Bryan and College Stat i o n . That study i s being 
sponsored by Texas A&M U n i v e r s i t y and you may have already heard of i t . That 
i s a separate issue which I am sure w i l l generate a much greater storm of 
pro t e s t from the county residents who may be displaced by the r a i l 
r e l o c a t i o n proposed by tha t study. I may w r i t e regarding that issue at a 
l a t e r date. 

I t i s m' understanding that UP i s considering an agreem.ent w i t h the Texas 
Department r f Transportation (TXDOT) i n which UP i s t o abandon a section of 
r a i l l i n e through downtown Bryan whvch used t o be the Southern P a c i f i c 
Rail-oadT (SP) Dallas t o Houston mainline. The reason f o r t h i s abandonmerit 
i s so th a t TXDOT can proceed w i t h the widening of State Highway 21 through 
Bryan without having to r e b u i l d a r a i l bridge which c u r r e n t l y c a r r i e s the 
aforementioned mainline over rhe highway. I n exchange f o r t h i s abandonment, 
UP w i l l concentrate the r a i l t r a f f i c of both l i n e s onto t h e i r other l i n e (a 



former Missouri P a c i f i c Line) through Bryan and College S t a t i o n TXDOT 
would pay f o r the minor crack r e b u i l d i n g necessary to convert the one 
remaining r a i l - s e r v e d business i n Bryan, a Producer's Cooperative 
D i s t r i b u t o r j u s t n o r t h of the r a i l bridge, t o a dead-end custotner. They 
wou-d be served by the remainder of the SP mainline which would be 
downgraded t o an approximately 18-mile long spur from Hearne, Tx. 

i n a d d i t i o n t o the above changes, TXDOT was also to have paid f o r the 
cons t r u c t i o n of an interchange track north of the Mumford Community m 
Robertson County where the combined r a i l t r a f f i c would be separated at a 
olace c a l l e d Tatsie where another former SP r a i l l i n e (the Dalsa l i n e ) 
i n t e r s e c t s w i t h the UP's l i n e to Ft. Worth. By doing t h i s , TXDOT hopes to 
save approximately $1-2 m i l l i o n d o l l a r s by not r e b u i l d i n g the r a i l bridge. 
I believe t h i s arrangement i s not i n the best i n t e r e s t s of tne r a i l 
i n dustry, i t s customers, and the people of t h i s community and r e s p e c t f u l l y 
request t h a t your o f f i c e intervene u n t i l the arrangement can be more 
thoroughly evaluated. 

one reason I believe t h i s agreement should not be consumated i s the f a c t 
t h a t the former SP l i n e through Bryan i s a d i r e c t Dallas-Houston route. The 
proposed abandonment f l i e s i n the face of current pressure on - P ^ ^ 
i t ' s i n f r a s t r u c t u r e i n order t o a l l e v i a t e the capacity problems UP has been 
experiencing since i t s a c q u i s i t i o n of the SP. Railroad companies have been 
doS^.^izing f o r decades, but UP has a h i s t o r y of acquiring other ma^or r a i l 
c a r r i e r s s t r i p p i n g out "redundant" assets, and s e l l i n g them o f f while 
^ ^ n c i r r r a t i n g ? L r L s i n g amounts of r a i l t r a f f i c on ̂ ewer l i n e s ^ Where 
"Short l i n e " or other r a i l r o a d s could not s u b s t i t u t e f o r the r a i l service m 
those ar*>as, smaller r a i l customers have been abandoned m favor of 
operational downsizing. While short term c o s t - c u t t i n g may please investors, 
the f u t u r e of the r a i l i n dustry i s being placed i n :eopardy^ This 
shortsighted "make the p r o f i t s now" trend which has pervaded r a i l r o a d 
philosophy f o r the l a s t several decades must stop. 

The former SP l i n e o f f e r s a ready-made s o l u t i o n to fu t u r e capacity growth 
and an a l t e r n a t i v e route f o r t r a i n s on the UP's former Missouri P a c i f i c 
route Should temporary r e - r o u t i n g be needed. Even w i t h current operations 
on both l i n e s , i t i s not unusual t o see sidings i n the region blocked f o r 
days w i t h crewless t r a i n s . On A p r i l 14th, the Bryan Siding was blocked w i t h 
a cre^less t r a i n and another was approaching. The crew on t h a t t r a m was 
about to expire t h e i r maximum 12-hour work l i m i t , so they were forced t o go 

a n r L r k t h e i r t r a i n on the former SP mainline to keep the other l i n e 

S u i d several hours went by before a fresh crew could be put on the t r a i n 

to take i t t o Hearne. 

I can not imagine how UP can successfully proceed with t h e i r plan t o 
elimi.;ate t h f f o r m e r SP route and concentrate a l l i t s t r a f f i c on the other 
!ines which are already h e a v i l y used. Once the SP l i n e - ^ ^ j f J 
riqht-of-way sold o f f , and the SH21 widening pro3ect completed without a 
prov i s i o n ?or a f u t u r e r a i l bridge, the route w i l l be l o s t forever^ There 
w i l l be no room f o r f u t u r e growth and r a i l service i n t e g r i t y can only 
a i t e r i o r a t e f o r both l o c a l customers and those UP serves throughout the s t a t e . 

Another reason I believe this arrangement is folly is because of the 
direcfimpact !t will have on local rail customers. There are several 
S ^oLrfJ^ong the former Missouri Pacific route, but there xs only one 
(now) on the former SP route. There used to be one ^ ^ ' ' y f f j f ' f J ^ \ Z ' ^ 
Business Park in far north Bryan, but they have since terminated their 
shipping agreement with UP citing unreliable =«vice^ I ^ f f f f f f ^ ^ ^ ^ ^ ^ ^ 

lamenting t h i s at a l l since they proba'.ly ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ f ^ ^J^t^ve 
m a t e r i a l o e r year. Thia leaves j u s t one customer. Producers Cooperative, 
juSt i ^ r t h of'the SH21 bridge. Ur has assured them and l o c a l government 



o f f i c i a l a t h a t there would be no i n t e r r u p t i o n of service and supposedly no 
r a t - increase. I understand t h a t UP has done t h i s before, then reneged on 
cheir statements i n other s i m i l a r s i t u a t i o n s . Burlington Ncrthern-Santa Fe 
(BNSF) has also done t h i s . Most notable have been UP abandonments m 
Garlknd, Tx which e v e n t u a l l y l e d t o the formation of a " s h o r t l i n e " r a i l r o a d 
t o serve several l o c a l customers. West of 
Air,arillo, BNSF raise d rates on the remaining section cf a former Rock 
Is l a n d Railroad mainline of which only 14 miles remained. The remaining 
customers were forced t o rel o c a t e or cease business. That l i n e i s now being 

'rn up. 

One customer r e c e i v i n g only about 100 carloads per year at the end of an 
18-mile dead-end t r e c k w i l l not keep the l i n e p r o f i t a b l e , and abandonment 
of the remaining l i n e would be i n e v i t a b l e . The only p o s s i b i l i t y of a long 
spur t r a c k from Hearne being p r o f i t a b l e enough f o r UP to keep i t " a l i v e " i s 
the impending c o n s t r u c t i o n of a new r a i l - s e r v e d chemical p l a n t t h i s year i n 
the Bryan Business Park and a f u t u r e t e x t i l e p l a n t which i s also planned 
f o r t h a t area. S t i l l , one would have t o have concrete f i g u r e s w i t h which t o 
work to determine p r o f i t a b i l i t y . As these plants are i n t.he f u t u r e , I do 

t h l t ^ i n f o r m a t i o n . O p e r a t i o n a l l y though, i t makes more sense t o abandon the 
r a i l l i n e from Hearne to n o r t h Br/an and 3erve the north Bryan customers 
v i a the remains of the former SP l i n e as a spur from downtown Bryan, a much 
shorrer distance and which would allow one l o c a l t r a i n to service a l l the 
customers raher than two. This would necessitate r e b u i l d i n g of the r a i l 
bridge, however, and I f e e l TXDOT would oppose such a move. (Why does TXDOT 
seem to be so a n t i - r a i l ? ) 

Another reason the former SP l i n e should not be abandoned i s the 
p o s s i b i l i t y of the r e t u r n of passenger r a i l service to the area^ AMTRAK 
ceased operation through here i n 1995 as par t of the i l l - a d v i s e d Mercer 
study NOW, there i s no d i r e c t passenger r a i l l i n k between two of the 
l a r g e s t population centers i n the r t a t e , Dallas-Ft. Worth and Houston 
R e t i m i n g the former SP route i n t a c t .. ̂ uld not only y i e l d capacity r e l i e f 
f o r the UP but a route through t h i s part of Texas where a passenger t r a m 

could t r a v e l while . i i j 
minimizing the impact of a d d i t i o n a l t r a f f i c on UP's more h e a v i l y t r a v e l l e d 
Ft worth route, when AMV̂ JUC's Houston leg of the Texas Eagle d i d pass 
through here, i t d i d not stop i n Bryan - i t shopped i n J t a t i o n ^ 
Minimizing stops makes sense, but i f AMTRAK (or, m the event of AMTRAK s 
demise, some other passenger c a r r i e r ) were to restore service through here 
and a stop i n Bryan were planned, the former SP route o f f e r s a path 
d i r e c t l y through the center of the c i t y . A stop here !"^^^^^^. ^ 

aooropriate i f passenger patterns j u s t i f i e d i t . As f a r as College S t a t i o n , 
appropriate 11 P ^ y ^ r - ^ r - ^ s throuah the c i t y , but the AMTRAK s t a t i o n 
there i s only one set ot LracKS tnrougn tne t-iuy, ".̂^ , • A 
(such as i t was) was t o r n down s h o r t l y a f t e r the cessation c service. A 
new f a c i l i t y would have to be b u i l t . 

The proposed abandonment of the former SP l i n e through Bryan would also 
have another impact. I f the proposed r a i l r e l o c a t i o n p r o j e c t I mentioned at 
the beginning of t h i s l e t t e r were t o a c t u a l l y suceed, the right-of-way 
c o r r i d o r could be converted t o some sort of r a i l t r a n s i t system whereby 
l o c a l f r e i g h t t r a f f i c could use the l m e s as a through route by night t o 
swJ^ch l o c a l customers and some s o r t of "heavy r a i l " commuter system could 
use'them by day. Passengers could be taken d i r e c t l y between the centers of 
C^tlege S t L i o n (Texas A.M) and Bryan, w i t h possible route extensions t o tne 

Park and even Hearne, The f u t u r e t e x t i l e p l a n t would need over 300 
S o y S e s and Hearne could serve as a possible source of e^ployees^ Such a 
system would necessitate the r e b u i l d i n g of the r a i l bridge over SH21 again 
something Which TXDOT would l i k e l y oppose. I f the f - ^ o w n Bryan - c t i o n of 
l i n e i s abandoned and the right-of-way sold o f f , there would be no way t o 



est^ablish any s o r t of r a i l - b a s e d t r a n s i t system between Bryan and College 

S t a t i c * . 

IT t h a t there are fe d e r a l mandates f o r r a i l r o a d s t o reduce 
1 am w e l l aware t h a t tnere ^^e r century, while t h i s 

tne AurrJ^er of grade crossings by 25% " " I f f l V ' ^ f l ^ l ; , the huge r a i l 
.ay seem l i k e a noble and ' ^ ^ ^ P ^ ' ^ ^ ^ ^ ^ ^ ^ f ^ ^ ^ ^ ^ ^ . J / j , abandon "redLdant" or 
..monopolies" w i l l be using t h i s l i y ^ ^ ^ l l l ^ Z T ^ . f u l f i l l t h i s mandate while 
less p r o f i t a b l e routes. ^ " ^ ^ ^ ^ ' J ^ f ^ ^ i ^ , , " ^ ^ ^ ^ " ^ ^ damage the r a i l i n d u s t r y and 
r e a l i z i n g ^ ^ - - - - ^ f l t r s u "compromises have already cost b i l l i o n s of 
r o l ^ r r r r o t h e % r i l ^ f u " t o : r r s of t h i s s t a t e and t - s nat i o n , ĉ ^̂ ^̂ ^̂  

l i - f f t : i : r P L ^ L r : ™ - t — o t h ^ ^ ^ t f e d e r a l goals and 

customer requirements, 

t-r. o,,- Qhort-term costs w i t h no apparent concern 
TXPOTS's and ̂ ^ - ^ f ^ - ^ . ^ ^ g h t ^ r ^^sseng^^ i n d u s t r y i s deplorable and 

fo r the f u t u r e l ^ ' f U J ^ l ^ ' f y f l ^ H L arrangement i s a c t u a l l y planned, 
i r r e s p o n s i b l e . I be l i e v e tnat. should be stopped immediately. 

l l l l " 1 1 1 . " y i y l ' ^ y - ^-'^ - -^^"""^^ . n f o ^ a t i c n 

you need. Thank you. 
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CERTIFICATE AS TC PARTIES. 
RULINGS AND RELATED CASES 

We concur i n the j o i n t c e r t i f i c a t e f i l e d by the p a r t i e s on 

October 10, 1997. We would update t h a t statement by noting t h a t 

there are only tour remaining p e t i t i o n e r s : Western Coal T r a f f i c 

League, Enterprise Products Company, The Burlington Northern and 

Santa Fe Railway Company, and the Cit y of Reno. interveners 

have j o i n e d these p e t i t i o n e r s i n the opening b r i e f s f i l e d i n t h i s 

Court challenging the decision of the Surface Transportation 

Board (STB or Board). I t i s our understanding t h a t C i t y of 

Austin, City Public Service Board of San Antonic, National 

I n d u s t r i a l Transportation League, Society of the P l a s t i c s 

Industry, Inc. (amicus o n l y ) , Montell USA, Inc., PPG I n d u s t r i e s , 

Inc., and Geneva Steel Company have formally withdrawn, or have 

sought leave t o withdraw, from t h i s case. 
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Nos. 96-1373, et a l . 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

WESTERN COAL TRAFFIC LEAGUE, ET AL., 
Pe t i t i o n e r s 

SURFACE TRANSPORTATION BOARD 
AND UNITED STATES OF AMERICA, 

Respondents 

and 
UNION PACIFIC, ET AL., 
Intervening Respondents 

ON PETITIONS FOR REVIEW OF ORDERS 
OF THE SURFACE TRANSPORTATION BOARD 

BRIEF OF RESPONDENT 
SURFACE TRANSPORTATION BOARD 

STATEMENT OF JURISDICTION 

We concur i n the j o i n t statement of j u r i s d i c t i o n f i l e d by 

the p a r t i e s on October 10, 1997.^ 

ISSUES PRESENTED 

1. The Western Coal T r a f f i c League (WCTL) represents 20 

e l e c t r i c u t i l i t y companies t h a t receive r a i l shipments of coa l . 

The issue raised by WCTL i s whether the Board's r e f u s a l t o deny 

the merger or t o require a s u b s t a n t i a l d i v e s t i t u r e of r a i l l i n e s 

That j o i n t document r e f l e c t e d our p o s i t i o n t h a t the C i t y 
of Reno's issues were not r i p e or f i n a l . See t h i s Court's order 
of A p r i l 30, 1997, responding t o our motion of March 4, 1997. 



— based on claims t h a t WCTL's members would be s u b s t a n t i a l l y 

harmed (a) by a reduction i n the number of major r a i l r o a d s i n the 

"western coal market" from 3 t o 2, (b) and by c o l l u s i o n among the 

remaining r a i l r o a d s — was a r b i t r a r y and capricious. 

2. Enterprise Products Ccmpany (Enterprise) was served by 

oniy one of the applicants before the merger. The merger removed 

the p o s s i b i l i t y t h a t the other applicant would construct a new 

spur t h a t would have reached a p o i n t a mile away from 

Enterprise's p l a n t , from which i t believes a connection could 

have been constructed. The Board declined t o require applicants 

t o peirmit a second r a i l c a r r i e r d i r e c t access t o Enterprise's 

plant over applicants' l i n e s unless the shipper or some other 

party a c t u a l l y constructs a connection. The issue i s whether the 

Board's decision denying the requested r e l i e f — because i t would 

have improved Enterprise's pre-merger s i t u a t i o n and because 

vigorous geographic competition made t h a t remedy unnecessary — 

was a r b i t r a r y and capricious. 

3. The Burlington Northern and Santa Fe Railway Company 

(BNSF) received 4000 miles of trackage r i g h t s as a c o n d i t i o n t o 

the approval of t h i s merger. The Board also gave the Texas 

Mexican Railway Company (Tex Mex) r e s t r i c t e d trackage r i g h t s t o 

operate over one small segment of applicants' l i n e s between 

Corpus C h r i s t i and Beaumont, TX, overlapping a t i n y p a r t of 

BNSF's newly granted trackage r i g h t s . BNSF claims t h a t the 

Board's decision granting these r i g h t s t o Tex Mex was a r b i t r a r y 

and c a p r i c i o u s . 
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4. The Board prepared an environmental assessment (EA) i n 

t h i s case and determined th a t no environmental impact statement 

(EIS) was required. The Board also determined t h a t the 

conformity guidelines under the Clean A i r Act (CAA) do not apply. 

The issue raised by the City of Rano (Reno) i s whether the 

Board's decision not t o prepare an EIS or t o undertake a 

conformity determination was a r b i t r a r y and capricious.^ 

STATUTES INVOLVED 

The relevant statutes are set f o r t h i n Addendum A. 

STATEMENT OF THE CASE 

a. Overview. The proceeding under review concerns an 

ap p l i c a t i o n under 49 U.S.C. 11343-47 f o r a merger between two 

major western r a i l r o a d s — the Union P a c i f i c Railroad Company 

(UP) and the Southern P a c i f i c R a i l Corporation (SP) — and t h e i r 

a f f i l i a t e s . The a p p l i c a t i o n was approved by the STB on August 

12, 1996. Decision No. 44 (STB Aug. 12, 1996)(J.A. ) . The 

Board found t h a t the merger would r e s u l t i n s i g n i f i c a n t 

t r a n s p o r t a t i o n b e n e f i t s i n terms of improved Sv^rvice and reduced 

costs t h a t would s u b s t a n t i a l l y outweigh any anti c o m p e t i t i v e 

' Reno/Sparks Indian Colony has lodged an amicus b r i e f i n 
support of Reno. Because t h a t b r i e f focuses only on an issue not 
raised by any other party, i . e . , the adequacy of the Board's 
c o n s u l t a t i o n w i t h native Americans during the environmental 
process, UP, et a l . , have asked the Court not t o accept or 
consider t h i s b r i e f . I f the Court permits the b r i e f t o be f i l e d , 
we request an opportunity to f i l e a short r e p l y b r i e f 
demonstrating the extensive contacts by the STB wi t h the Colony 
during the environmental process. 
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consequences, as mitigated by the conditions t h a t were imposed. 

I d . 104 (J.A. ) . 

b. Statutory Background. I n 1920, Congress established a 

na t i o n a l p o l i c y favoring r a i l r o a d consolidations i n the i n t e r e s t 

of economy and e f f i c i e n c y . United States v. Lowden, 308 U.S. 

226, 232 (1939). Congress reaffirmed i t s r a i l c o n s o l i d a t i o n 

p o l i c y i n 1940, 1976,^ i n 1980," and most re c e n t l y i n the ICC 

Termination Act of 1995 (ICCTA).' 49 U.S.C. 11324-25 (new). 

Under former 49 U.S.C. 11344(c)(now 49 U.S.C. 11324(c)), the 

Board i s required to approve r a i l c o n s o l i d a t i o n transactions t h a t 

are i n the publi c i n t e r e s t . "The Act's s i n g l e and es s e n t i a l 

standard of approval i s t h a t the Commission f i n d the 

[t r a n s a c t i o n ] t o be 'consistent w i t h the pu b l i c i n t e r e s t . I M 

Railroad R e v i t a l i z a t i o n and Regulatory Reform Act of 
1976, Pub. L. 94-210, 90 Stat. 31 (1976). 

" Staggers Ra i l Act of 1980, Pub. L. No. 96-448, 94 Stat. 
1895 (1980) . 

^ ICCTA, Pub. L. No. 104-88, 109 Stat. 803, abolished the 
ICC and t r a n s f e r r e d c e r t a i n functions and proceedings t o the STB. 
Section 204(b)(1) of ICCTA provides, i n general, t h a t proceedings 
pending before the ICC on the e f f e c t i v e date oZ ICCTA s h a l l be 
decided under the law i n e f f e c t p r i o r t o t h a t date, in s o f a r as 
they involved functions retained by ICCTA. The ad m i n i s t r a t i v e 
proceeding was pending with the ICC p r i o r t o the ICCTA's 
e f f e c t i v e date and relates to functions t h a t continue t o be 
subject t o Board j u r i s d i c t i o n . Although the p r i o r law i s 
applicable, ICCTA made no changes t h a t would a f f e c t t h i s 
proceeding. 

° See Missouri-?<ansas-Texas R. Co. v. United States. 632 
F.2d 392, 395 (5th Cir. 1980)(MKI), c e r t . denied 451 U.S. 1017 
(1981); i^rr.nrd Penn Central Merger Cases, 389 U.S. 486, 498-499 
(1968); Western Resources. Tne. v. STB. 109 F.3d 782 (D.C. C i r . 
1997)(Western Resources). pet. f o r rehear ing denied May 16, 1997. 
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I n determining the public i n t e r e s t , " the agency's w e l l -

established and court-approved p r a c t i c e i s t o balance the gains 

i n operating e f f i c i e n c y and marketing c a p a b i l i t y r e a l i z e d '"hrough 

a p a r t i c u l a r r a i l r o a d consolidation against any consequ-^nt 

reduction i n competition. 49 CFR 1180.1(c); Southern P a c i f i c 

TranfeP, Co, v. ICC, 736 F.2d 708, 717 (D.C. c i r . 1984)fSP V. 

1Q£.) ; Western Resources. 109 F.3d at 784.^ 

Merger Conditions. As t h i s Court has c o n s i s t e n t l y 

recognized, the STB has broad d i s c r e t i o n i n determining whether 

or not merger conditions are required, and i n shaping those 

condi t i o n s . See, e.g., Grainbelt. et al . v. .^TH, 109 F.3d 794, 

798 (D.C. Cir. 1937) f G r a i n b e l t ) . Although the STB has broad 

power t o impoFe conditions (see 49 U.S.C. 11344(c)), the agency 

The s t a t u t e l i s t e d f i v e f a c t o r s t o be considered, among 
others, i n making th a t public i n t e r e s t determination: 

(A) the e f f e c t of the proposed t r a n s a c t i o n on the 
adequacy of t r a n s p o r t a t i o n t o the p u b l i c ; (B) the 
e f f e c t on the public i n t e r e s t of i n c l u d i n g or f a i l i n g 
to include, other r a i l c a r r i e r s i n the area involved i n 
the proposed trans a c t i o n ; (C) the t o t a l f i x e d charges 
t h a t r e s u l t from the proposed t r a n s a c t i o n ; (D) the 
i n t e r e s t of c a r r i e r employees a f f e c t e d by the proposed 
tr^msaction; and (E) whether the proposed t r a n s a c t i o n 
would have an adverse e f f e c t on competition among r a i l 
c a r r i e r s i n the affected region. 

Former 49 U.S.C. 11344(b)(1), new 49 U.S.C. 11324(b). 

^ The Board's s t a t u t o r y mandate thus contrasts somewhat 
with t h a t of the United States Department of Just i c e (DOJ) and 
the Federal Trade Commission i n enforcing the a n t i t r u s t laws. 
The p o l i c i e s embodied i n the a n t i t r u s t laws provide guidance i n 
the agency's competitive analysis, but they are not 
determinative. See McLean Trucking Co. v. United States. 321 
U.S. 67, 87-88 (1944); Minneapolis & St. Louis Ry. Co. v. United 
States. 361 U.S. 173 (1959) fMinneapol i.s) . 
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has a long-established p o l i c y of not burdening a merger w i t h 

c o n d i t i o n s unless they are necessary e i t h e r t o ameliorate 

a n t i c o m p e t i t i v e impacts or t o protec t e s s e n t i a l services. See 

Railroad Consolidation Procedures, 363 I.C.C. 784, 788-789 

(1981), c o d i f i e d at 49 CFR 1180.1. The ICC adopted, and the 

Board has continued, t h i s p o l i c y because conditions may lessen 

the b e n e f i t s of a consolidation t o boch the involved c a r r i e r s and 

t o the shipping p u b l i c , thereby reducing the incen t i v e f o r 

c a r r i e r s t c i n i t i a t e or proceed w i t h efficiency-producing 

consolidations. 49 CFR 1180.1(d)(1); Union Pac. — Control — 

MQ. P a c ; W. P a c , 366 I.C.C. 459 (1982) fUP/MP/WP'. ; a f f ' d SP v. 

XCC, 736 F.2d at 721 (ICC has e x t r a o r d i n a r i l y broad d i s c r e t i o n 

whether t o impose p r o t e c t i v e c o n d i t i o n s ) . 

The agency's consistent p o l i c y i s t o impose conditions only 

i f they are o p e r a t i o n a l l y f e a s i b l e , would ameliorate or eliminate 

a harm r e s u l t i n g from, the tr a n s a c t i o n , and would r e s u l t i n 

greater p u b l i c b e n e f i t than detriment t o the tr a n s a c t i o n . See, 

e.g., UP/MP/WP, 366 I.C.C. at 562-565. Moreover, the ICC's 

p o l i c y was t o impose conditions commensurate w i t h the competitive 

harm threatened by the tra n s a c t i o n , not t o l e v e l the playing 

f i e l d by i n t r o d u c i n g new competition. Burlington Northern, Inc. 

- Control & Merger — St. L.. 360 I.C.C. 784, 952 

fl980)(BN/Frisco). a / f d MKT, 632 F.2d 392, c e r t . denied 4 51 U.S. 

1017 (1331). Nor would the agency "broadly r e s t r u c t u r e the 

competitive balance among r a i l r o a d s w i t h unpredictable r e s u l t s . " 
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Santa Fe Southern Pa c i f i c Corp. — Control — SPT Co.^ 2 I.C.C.2d 

709, 827 (1986); 3 I.C.C.2d 926, 928 (1987) (SZS£). 

c. The Merger Proceeding Before the fiTn. UP and SP f i l e d 

t h e i r merger a p p l i c a t i o n on November 30, 1995, proposing t o 

create an int e g r a t e d r a i l system of approximately 40,000 miles i n 

the western United States. A f t e r reviewing a voluminous record 

of thousands of pages of pleadings submitted by many p a r t i e s , and 

hearing eleven hours of o r a l argument, the STB granted the 

a p p l i c a t i o n on August 12, 1996. See Decision No. 44 (J.A. ) . 

The STB found that the merger would r e s u l t i n annual cost 

savings t o the merging c a r r i e r s of $627 m i l l i o n . Savings include 

b e t t e r equipment use, more e f f i c i e n t use of yards and ternminals, 

more e f f i c i e n t through routes, and e l i m i n a t i o n of redundant 

f a c i l i t i e s and personnel. The STB c a r e f u l l y examined the 

competitive arguments raised by the p e t i t i o n e r s here and by many 

other p a r t i e s . The Board concluded t h a t any competitive harms 

from the rierger " w i l l be heavily outweighed by the broad-based, 

p o s i t i v e e f f e c t s of the merger as conditioned." I d . 104 (J.A. 

) . I t said t h a t "many of these b e n e f i t s w i l l be passed 

through t o shippers i n terms of lower rates and b e t t e r service." 

I d . The Board explained t h a t ( i d . 104): 

The e f f i c i e n c y savings of the merger are very 

s u b s t a n t i a l , and the clear trend since 1980 has been 

t h a t when r a i l r o a d s have reduced t h e i r costs through 

mergers or otherwise, those savings have l a r g e l y been 

passed on t o t h e i r shippers i n terms of lower rates and 

improved service. Rail rates have decreased remarkably 
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since 1980, despite the f a c t t h a t most shippers are 

served by a single r a i l c a r r i e r , and few are served by 

three. Because of the several major mergers since t h a t 

time, and due to the formation of Conrail as the s i n g l e 

Class I c a r r i e r i n the Northeast, large regions of the 

country are now served by a sin g l e major r a i l c a r r i e r 

or by two such c a r r i e r s . Even w i t h t h i s s t r u c t u r e , 

r a i l competition has t h r i v e d , and shippers have 

continued t o enjoy increasingly lower rates. Since 

1980, the number of Class I r a i l r o a d s has decreased 

from 2 6 t o 10, while the average r a i l r a te per ton has 

declined more than 37% on an i n f l a t i o n - a d j u s t e d basis 

from i t s peak i n 1931 through 1993. 

In approving the merger, the Beard took i n t o account the 

weakened and d e c l i n i n g c ondition of SP. The Board explained t h a t 

"SP has been d e c l i n i n g f o r over a decade; i t i s not able t o 

generate s u f f i c i e n t c a p i t a l t o invest i n the q u a l i t y service 

desired by many of i t s shippers." Jd. 104. The Board also noted 

t h a t under these circumstances, SP w i l l not be able t o maintain 

i t s competitive presence i n the long run. Jd. 272. 

The Board rejected the claims of various p a r t i e s t h a t the 

competitive consequences of the merger would be severe, and 

declined t o require d i v e s t i t u r e of major portions of SP's l i n e s , 

to other r a i l c a r r i e r s . ' The Board found t h a t a breakup of the 

SP network would not be i n the p u b l i c i n t e r e s t because i t would 

negate many of the public j e n e f i t s of the extensive u n i f i e d 

Tliese p a r t i e s sought d i v e s t i t u r e of l i n e s between: 
Houston and New Orleans; Houston and St. Louis; Houston and 
Laredo, TX; and Chicago and Oakland. 
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system r e s u l t i n g from the merger, would r e s t r u c t u r e the 

competitive balance among r a i l r o a d s w i t h unpredictable e f f e c t s , 

and would not be necessary t o co r r e c t competitive problems. I d . 

156-164. 

The Board found t h a t p o t e n t i a l a nticompetitive impacts would 

be g r e a t l y ameliorated by various settlement agreements. The 

most important of these, between applicants and BNSF, permitted 

BNSF, by f a r UP's most vigorous competitor, t o serve a l l shippers 

t h a t would otherTvise have gone from two d i r e c t l y serving 

r a i l r o a d s t o one ( 2 - t o - l shipper).^" Jd. 103. This was 

accomplished mainly by g i v i n g BNSF trackage r i g h t s over about 

4,000 miles of UP and SP l i n e s , and p e r m i t t i n g i t t o serve a l l 2-

to- 1 shippers (but not other shippers) located or those l i n e s . 

I n a d d i t i o n , the BNSF agreement gave BNSF access to c e r t a i n 

i n d i v i d u a l shippers other than 2 - t o - l shippers. Another key 

settlement agreement was th a t entered between applicants and the 

Chemical Manufacturers Association, which expanded competitive 

options f o r shippers. 

Using the two major settlement agreements as a s t a r t i n g 

p o i n t , the Board imposed several broad-based, a d d i t i o n a l 

c o n d i t i o n s . F i r s t , the Board gave BNSF the a u t h o r i t y t o serve 

The agreement also defined 2 - t o - l shippers t o include 
a l l shippers who before the merger could reach both UP and SP, 
and no other r a i l c a r r i e r , through r e c i p r o c a l switching or over a 
s h o r t - l i n e c a r r i e r . 

BNSF was also permitted t o purchase an important 3 50 
mile l i n e between Iowa Junction and Avondale, LA. 
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a l l new f a c i l i t i e s , including transloading f a c i l i t i e s , located on 

a l l UP and SP l i n e s over which BNSF obtained trackage r i g h t s . 

Second, the Board permitted a l l 2 - t o - l shippers t o open up 

e x i s t i n g contracts w i t h UP and SP t o permit BNSF t o gain 

immediate access to ha l f of t h a t t r a f f i c . Jd. 106. Th i r d , the 

Board permitted any exclusively-served shipper t h a t b u i l d s out 

(or Induces someone else t o b u i l d out) t o a poi n t t h a t would have 

allowed UP service i n a d d i t i o n t o SP service, or vice versa, t o 

receive service from BNSF or some other n e u t r a l c a r r i e r a t the 

new connection p o i n t . F i n a l l y , the Board imposed a 5 year 

oversight p r o v i s i o n t o ensure t h a t i t s competitive conditions are 

working as intended. 

d. The p e t i t i o n e r s . This section focuses on the s p e c i f i c 

issues raised by the four p e t i t i o n e r s and the parts of the record 

relevant t o t h e i r p a r t i c u l a r claims. 

1. WCTL i s a trade association representing 20 e l e c t r i c 

u t i l i t y companies interested i n r a i l shipment of western coal. 

See l i s t i n WCTL comments, attachment 1 (J.A. ) . I t claims 

generally t h a t the merger w i l l have anticompetitive impacts 

w i t h i n the "western coal t r a n s p o r t a t i o n market" by reducing by 

one the number of major coal hauling c a r r i e r s o r i g i n a t i n g coal 

shipments i n the west. I t also asserts t h a t the remaining 

c a r r i e r s w i l l collude rather than compete, and t h a t i t i s 

impossible f o r BNSF to compete e f f e c t i v e l y where i t i s operating 

over the trackage r i g h t s the Board imposed because the fee paid 

to UP i s too high. WCTL argues t h a t the Board erred i n not 
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denying the merger or r e q u i r i n g d i v e s t i t u r e t o another c a r r i e r of 

SP's l i n e s from Provo, UT, through Denver, CO, Kansas C i t y , KS, 

St. Louis, MO, t o Chicago, I L . 

A. Market D e f i n i t i o n . The STB d i d not agree w i t h WCTL's 

d e f i n i t i o n of the west as a single coal t r a n s p o r t a t i o n market. 

The Board explained t h a t "there i s l i t t l e meaningful source 

competition between VP and SP f o r coal because each o r i g i n a t e s 

coal t h a t t y p i c a l l y serves d i f f e r e n t markets." Jd. 127 (J.A. ) . 

The Board noted t h a t most of UP's coal o r i g i n a t e s i n the PRB, 

while SP's coal comes out of the Uinta Basin i n Utah and 

Colorado. Jd. The Board said t h a t : 

[ t ] h o s e coals are fundamentally d r u t i n c t i n terms of 

p r i c e and physical c h a r a c t e r i s t i c s . PRB coal i s lower-

cost, lower-BTU coal t h a t i n v a r i a b l y o f f e r s a lower 

d e l i v e r e d cost than Colorado/Utah coal, w i t h the 

exception of minemouth coal-burning operations or f o r 

u t i l i t i e s w i t h s i g n i f i c a n t l y shorter r a i l hauls from 

the Uinta Basin than the PRB. 

The Board explained t h a t i f a p l a n t can burn PRB coal, i t w i l l do 

so except t o the extent t h a t i t needs to use Colorado/Utah coal 

or other higher-BTU coal f o r blending purposes. Jd. The Board 

also i n d i c a t e d t h a t (id.,>: 

those plants (especially those i n the Midwest and East) 

t h a t cannot burn lower-BTU coal w i l l instead look t o 

Colorado/Utah coal and other higher-BTU coals i n the 

East and West, and not EEfi coal, as t h e i r competing 

a l t e r n a t i v e source. 
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The Board concluded that "UP competes i n t e n s i v e l y , head-to-

head, against BNSF fo r o r i g i n a t i o n s of PRB coal, and not against 

SP movements of higher-priced Colorado/Utah coal." Jd. I n sum, 

the Board found t h a t the very broad and vague market d e f i n i t i o n 

o f f e r e d by WCTL, "western coal t r a n s p o r t a t i o n , " was not v a l i d f o r 

purposes of analyzing the e f f e c t s of the merger or determining 

the l i k e l i h o o d of competitive harm f o r p a r t i c u l a r coal shippers. 

B. Duopoly. The Board addressed WCTL's duopoly arguments 

i n d e t a i l i n Decision No. 44, at 116-21, and 267-273 (J.A. 

) where i t found t h a t the merger should r e s u l t i n r i v a l r y , not 

c o l l u s i o n . F i r s t , the Board di s t i n g u i s h e d and p a r t i a l l y 

overruled another merger decision where the ICC had expressed 

concerns t h a t a merger r e s u l t i n g i n t w o - r a i l r o a d markets might 

r i s k c o l l u s i o n . See, SIE2£.. 3 I.C.C.2d at 935.'^ The Board 

explained t h a t ( i d . 117) : 

The agency also has the b e n e f i t of nine years of 

a d d i t i o n a l experience with decreasing rates i n two-

c a r r i e r r a i l markets under Staggers Act deregulation. 

We now believe t h a t r a i l c a r r i e r s can and do compete 

e f f e c t i v e l y with each other i n t w o - c a r r i e r markets. We 

also t h i n k t h a t the f a c t t h a t applicants and BNSF have 

I n S££P, the ICC had expressed annoyance w i t h 
ap p l i c a n t s ' proposed settlement agreement i n l i g h t of t h e i r 
e a r l i e r i n sistence that any such agreements t o ameliorate 
competitive problems would k i l l the merger. When applicants 
submitted a settlement proposal a t the eleventh hour, the ICC 
rej e c t e d i t as untested by pu b l i c s c r u t i n y , and possibly 
dangerous. I n Decision No. 44, i d . 117, the Board said: "Here 
i n c o n t r a s t , applicants presented t h e i r plan f o r addressing 
competitive harms at the outset. This permitted us t o examine 
the plan i n d e t a i l i n l i g h t of numerous comments." 
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granted access to each other's markets i s not a 

s p l i t t i n g of markets, but a pro-competitive a c t i o n t h a t 

promotes the public i n t e r e s t . 

The Board agreed with the assessment of the United States 

Department of Transportation (DOT) t h a t where two firms compete, 

the r e s u l t may vary from intense r i v a l r y t o t a c i t c o l l u s i o n , 

depending on the industry, but t h a t i n the U.S. r a i l i n d ustry, 

t w o - c a r r i e r competition appears t o work w e l l , generally making a 

Board remedy i n 3-to-2 s i t u a t i o n s unnecessary. Jd. 117, 12 0, EXDT 

Br. ( i n STB proceeding) at 9, 21-24 (J.A. - ) . The Board 

in d i c a t e d t h a t i t has been i t s experience t h a t t w o - c a r r i e r r a i l 

markets have been characterized by intense competition. Jd. 118. 

I t noted t h a t CSX and NS are the only two r a i l c a r r i e r s serving a 

large p o r t i o n of the east, and t h a t "competitive pressures have 

been s u f f i c i e n t t o spur r a i l r o a d s t o enhance p r o d u c t i v i t y , " and 

t h a t these "competitive pressures have ensured t h a t the 

preponderance of these gains have been passed along t o shippers 

i n the form of lower rates and b e t t e r and more responsive 

service." Jd. The Board also noted t h a t " [ t ] h e r e i s no evidence 

t h a t r a i l r o a d s have colluded, o v e r t l y or t a c i t l y , t o maintain 

i n e f f i c i e n t operations, unresponsive service, or above-market 

rat e l e v e l s . " Jd. 

I t pointed out t h a t the United States Department of 
J u s t i c e (DOJ) was unable t o c i t e any such examples. Decision No. 
44 at 118 (J.A. ). 
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The Board also noted that another example of e f f e c t i v e 

competition i n a two-carrier market i s the PRB, where rates 

offered by both BNSF and UP have continued t o decline. The Board 

concluded t h a t BNSF w i l l continue t o compete aggressively w i t h 

UP/SP. 

C. The Trackage Rights Fee. The Board r e j e c t e d the 

argument of WCTL and others t h a t the trackage r i g h t s fee t h a t 

BNSF w i l l pay t o UP i s too high t o permit i t t o be an e f f e c t i v e 

competitor using those r i g h t s . Jd, 140-142 (J.A. ) . I t found 

t h a t the negotiated fee of 3.0 t o 3.1 m i l l s per gross ton mile t o 

be w e l l w i t h i n a reasonable l e v e l . The Board found t h i s l e v e l t o 

be f u l l y consistent with the p r i n c i p l e s set f o r t h i n St. Lguis 

S.W. Rv. Compensation—Trackage Rights. 4 I.C.C.2d 668 (1988); 5 

I.C.C.2d 525 (1989); 8 I.C.C.2d 80 (1991); 8 I.C.C.2d 213 

(1991) (SSW Compensation) (compensation must include p o r t i o n of 

f i x e d costs and of return on investment of shared p r o p e r t i e s t o 

place trackage r i g h t s tenant i n same p o s i t i o n as landlord).^* 

The Board found that the calculation of 1.8 mills submitted 

by WCTL witness Crowley contains "several significant errors that 

make h i s c a l c u l a t i o n t o t a l l y u n r e l i a b l e . " Jd. 141 (J.A. ) . 

I t ruled that Crowley erred by valuing a l l of the trackage rights 

property, including the better maintained and generally more 

The ICC's use of the SSW Compensation method was 
af f i r m e d by t h i s Court i n Missouri Pac. R.R. Co. v. ICC. 23 F.3d 
531 (D.C. C i r . 1994) (11<2P^) • 
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valuable UP property,'^ by p r o - r a t i n g the sales p r i c e f o r the 

e n t i r e SP system; th a t he improperly depreciated the investment 

base t o zero over 32 years despite the f a c t t h a t the p l a n t w i l l 

have t o be constantly replaced; and t h a t he used the wrong 

i n t e r e s t r a t e , "an a f t e r - t a x cost of c a p i t a l , despite the f a c t 

t h a t the ICC cons i s t e n t l y found t h a t the pre-tax cost of c a p i t a l 

should be used t o r e f l e c t income taxes." Jd. The Board noted 

t h a t j u s t c o r r e c t i n g the depreciation and i n t e r e s t r a t e e r r o r s 

would y i e l d a fee of 3.84 m i l l s ^ which would be much higher than 

the rate the p a r t i e s a c t u a l l y negotiated. Jd, 141. 

2. Enterprise i s a producer of hydrocarbons at Mont 

Belvieu, TX. Although Enterprise was s o l e l y served by SP p r i o r 

t o the merger, i t claims the merger eliminated the p o s s i b i l i t y 

t h a t UP would construct a spur (the proposed Mont Belvieu Branch) 

to serve other nearby shippers. I t argues t h a t i f t h a t 10^ mile 

spur had been b u i l t t o reach various shippers on SP's Baytown 

Branch, the spur could have been extended, or an i n d u s t r i a l t r a c k 

constructed, about 1 mile to allow a second r a i l c a r r i e r , UP, t o 

provide service t o Enterprise. 

Enterprise asked for the Board t o require UP/SP t o b u i l d the 

Mont Belvieu Branch, and to give BNSF or some other c a r r i e r 

trackage r i g h t s over i t . A l t e r n a t i v e l y , i t asked f o r the Board 

to r e q u i r e a s h o r t l i n e c a r r i e r t o take over the Baytown Branch 

*̂  BNSF would operate over 1,727 miles of UP t r a c k , and 
2,241 miles of SP track. Jd. 141, n. 166 (J.A. ) . 

- 15 -



and permit another major r a i l r o a d t o provide a connection, 

presumably through trackage r i g h t s . 

The Board explained i n Decision No. 68 (J.A. ) t h a t 

i t had already imposed generic r e l i e f addressing l o s t 

o p p o r t u n i t i e s t o b u i l d - i n / b u i l d out t o a second c a r r i e r of which 

Enterprise may take advantage. Decision No 68, at 4, Decision 

No. 44 at 146 (J.A. , ) . Under the b c i l d - o u t c o n d i t i o n , i f 

a shipper was served s o l e l y by UP or SP before the merger, but 

could have b u i l t out to the other c a r r i e r , t h a t option i s 

preserved. To take advantage of the c o n d i t i o n , however, a 

co r r e c t i o n must a c t u a l l y be b u i l t by the shipper or by someone 

other than UP/SP. I f t h a t i s done, then BNSF or some other 

c a r r i e r w i l l be granted trackage r i g h t s necessary t o reach a 

connection w i t h the new l i n e and provide competitive service. 

The Board found, however, t h a t the r e l i e f Enterprise sought 

— p e r m i t t i n g Enterprise access t o a second c a r r i e r where no 

connection i s ever b u i l t — would have exceeded the r e l i e f 

p r eviously accorded i n the b u i l d - i n / b u i l d - o u t context. Decision 

No. 68, at 3. Shippers t h a t lose a bu i l d - o u t option have not 

been t r e a t e d as 2 - t o - l shippers immediately e l i g i b l e f o r service 

from a second c a r r i e r . Moreover, the Board found t h a t remedy 

unnecessary because Enterprise's rates w i l l continue t o be 

re s t r a i n e d by subs t a n t i a l geographic and source competition a f t e r 

the merger. Jd. 5, n. 7.̂ ^ The Board explained i n Decision No. 

The record also shows t h a t "a sizeable p o r t i o n of 
Enterprise's t r a n s p o r t a t i o n requirements are met by trucks and 

(continued...) 
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44, at 124-126, that geographic competition i s p a r t i c u l a r l y 

strong f o r p l a s t i c s and chemicals shippers i n the Gulf Coast 

region because numerous producers of fungible products, many 

having m u l t i p l e r a i l c a r r i e r service, are located very near each 

other, and must compete i n the same end markets. See Enterprise 

March 28 Comments at 2-3 (J.A. ) . 

3. BNSF, a major Class I r a i l c a r r i e r operating over 35,000 

miles of r a i l l i n e s throughout the western United States, 

supported the merger. I t was the b e n e f i c i a r y of a settlement 

agreement i n which i t obtained 4,000 miles of trackage r i g h t s 

over which i t i s now operating, p e r m i t t i n g more e f f i c i e n t 

routings f o r many of i t s e x i s t i n g shippers and fierving new 

shippers and new markets over UP and SP l i n e s . As noted above, 

the BNSF settlement agreement was expanded i n several respects 

and imposed by the Board as a co n d i t i o n t o the merger. 

Nevertheless, BNSF i s objecting t h a t the Board, i n another 

c o n d i t i o n t h a t i t imposed, permitted Tex Mex t o operate over 

trackage r i g h t s between Beaumont, TX and Corpus C h r i s t i , TX which 

overlaps w i t h a small p o r t i o n of BNSF's new trackage r i g h t s . The 

Tex Mex and BNSF trackage r i g h t s a c t u a l l y overlap only on the 

t i n y subsegment between Placedo and Bloomington, TX, a segment 

which t o the best of our knowledge contains no 2 - t o - l shippers 

e l i g i b l e f o r service from e i t h e r Tex Mex or BNSF. 

( . . . continued) 
p i p e l i n e s . " Enterprise March 28 comments at 2 (J.A. 
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Tex Mex i s a small Class I I r a i l r o a d t h a t owns and operates 

a 157-mile l i n e between Laredo and Corpus C h r i s t i i n the southern 

panhandle of Texas. I n Decision No. 44, the Board gave i t 

l i m i t e d trackage r i g h t s between Corpus C h r i s t i and Beaumont, TX. 

The t r a f f i c Tex Mex moves over these r i g h t s must move over Tex 

Mex's l i n e s i n p r i o r or subsequent service. Tex Mex had argued 

t h a t the merger would r e s u l t i n a loss of 34% of i t s revenues as 

Mexican t r a f f i c t h a t i t once i n t e r l i n e d w i t h SP would be d i v e r t e d 

to a more e f f i c i e n t , s i n g l e - l i n e UP r o u t i n g through Laredo. The 

Board granted Tex Mex trackage r i g h t s t o assure t h a t i t wOvXld be 

able t o continue t o be economically v i a b l e and t o provide 

essential service and a strong competitive a l t e r n a t i v e t o UP's 

route, over the important Laredo gateway i n t o Mexico. Jd. 147-

151. Applicants do not contest t h i s c o n d i t i o n here. 

4. EsnSL- Reno's concerns r e l a t e t o projected increased 

t r a f f i c t h a t w i l l move over e x i s t i n g r a i l l i n e s through t h a t c i t y 

due to the merger.'" Before the Board, Reno raised issues about 

such issues as safety at grade crossings, noise, and a i r 

po l l u t x o . i . Reno argues on b r i e f t h a t the Board erred because i t 

declined t o do an Environmental Impact Statement (EIS) and 

because i t did not comply with c e r t a i n EPA regulations adopted 

under the Clean A i r Act (CAA). 

We note th a t the projected increase here, from about 13 
t r a i n s per day t o about 25, would merely b r i n g t r a f f i c back t o 
i t s l e v e l i n the 1980's, before SP's severe f i n a n c i a l decline. 
In the l a t e 1940's, t r a f f i c l e v e l s were as high as 40 t r a i n s per 
day. See Preliminary M i t i g a t i o n Plan, at 4-2 (J.A. ) . 
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A. The "IS issu . The National Environmental Policy Act of 

1969 (NEPA), 42 U.S.C. 4321 et seg., requires federal agencies to 

"the f u l l e s t extent possible" to consider the environmental 

consequences of "major federal actions s i g n i f i c a n t l y a f f e c t i n g 

the q u a l i t y of the human environment." 42 U.S.C. 4332 (2) (C). 

The Council on Environmental Quality (CEQ) has promulgated 

reg u l a t i o n s est? l i s h i n g a general framework f o r federal agency 

compliance w i t h NEPA. 40 CFR 1500-1508. Under CEQ's r u l e s , 

where there may be s i g n i f i c a n t environmental e f f e c t s , agencies 

are t o prepare Environmental Assessments (EAs) which are defined 

as "concise public document[s]," t h a t " [ b ] r i e f l y provide 

s u f f i c i e n t evidence and analysis f o r determining" whether the 

proposed agency action w i l l s i g n i f i c a n t l y a f f e c t the environment. 

40 CFR 1508.9. An EA that concludes wit h a " f i n d i n g of no 

s i g n i f i c a n t impact" (FONSI) provides the basis f o r a decision not 

to prepare an EIS. 

The STB's environmental regulations c a l l f o r preparation of 

an EA i n r a i l r o a d merger cases. 49 CFR 1105.6(b)(4)." The EA 

i s prepared by the agency's environmental s t a f f , the Section of 

Environmental Analysis (SEA)." SEA only prepares an EIS where 

" Implementation of Environmental Laws. 7 I.C.C.2d 807 
(1991), c o d i f i e d at 49 CFR 1105. 

" The EA i s prepared by SEA, usually w i t h the assistance 
of an independent t h i r d - p a r t y consultant, based on the 
information supplied by applicants, comments from i n t e r e s t e d 
p a r t i e s and environmental agencies and o f f i c i a l s , and the r e s u l t s 
of the independent i n v e s t i g a t i o n and v e r i f i c a t i o n by SEA. 49 CFR 
1105.7 ; 1105.10(b), (d). 
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i t s analysis reveals t ' l a t , even w i t h environmental m i t i g a t i n g 

conditions, the proposal may r e s u l t i n a s u b s t a n t i a l impact on 

the environment. Where an EA i s prepared, the Board considers 

the EA, p u b l i c comments on the EA, and any Post EA 

recommendations of SEA i n rendering i t s f i n a l decision. 49 CFR 

1105.10(b),(f). 

SEA issued a comprehensive f i v e volume EA i n t h i s case on 

A p r i l 12, 1996.^' SEA received numerous comments thereon 

( i n c l u d i n g comments f i l e d by Reno), and as a r e s u l t SEA undertook 

a d d i t i o n a l environmental analysis addressing the comments, and 

issued a d e t a i l e d Post EA (June 24, 1996), which f u r t h e r r e f i n e d 

the m i t i g a t i o n SEA had recommended i n the EA. 

As relevant here, SEA recommended c e r t a i n general and 

regional m i t i g a t i o n measures p e r t a i n i n g t o Reno and other areas 

p o t e n t i a l l y a f f e c t e d by increased r a i l t r a f f i c as a r e s u l t of the 

merger. Although SEA concluded t h a t , o v e r a l l , the merger would 

r e s u l t i n several environmental b e n e f i t s , i t also concluded 

I t s analysis included v e r i f y i n g projected r a i l operations 
and estimating increases i n a i r emissions; assessing p o t e n t i a l 
impacts on safety; and performing land use, h a b i t a t , surface 
water and wetlands surveys, ground water analyses, and h i s t o r i c 
and c u l t u r a l resource surveys. SEA and i t s independent t h i r d -
party consultant conducted approximately 150 s i t e v i s i t s , 
analyzed UP/SP's operating plan, applicants' environmental 
pleadings, a l l of the settlement agreements reached w i t h 
competing r a i l r o a d s and trade associations during the 
environmental review process, and t e c h n i c a l studies. See 
Decision No. 44 at 218. 

These benefits include a systemwide annual net reduction 
of consumption of 35 m i l l i o n gallons of d i e s e l f u e l (based on 
1994 fi g u r e s ) from r a i l operations and t r u c k - t o - r a i l operations, 
systemwide improvements t o a i r q u a l i t y from reduced f u e l use, and 

(continued...) 
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t h a t , absent appropriate environmental m i t i g a t i o n , the merger 

could have p o t e n t i a l adverse environmental e f f e c t s regarding 

safety, a i r q u a l i t y , noise, and t r a n s p o r t a t i o n of hazardous 

materials. Accordingly, SEA propored extensive m i t i g a t i o n 

measures addressing those environmental concerns ( i n c l u d i n g 

R e n o ' s ) . S e e discussion i n Decision No. 44, 220 & n. 261. 

SEA concluded t h a t , w i t h these m i t i g a t i o n measures, the 

merger would not s i g n i f i c a n t l y a f f e c t the q u a l i t y of the human 

environment on a systemwide, r e g i o n a l , or l o c a l basis, and t h a t 

an EIS was not required. Jd. 219-220. 

Despite t h i s extensive process, SEA determined t h a t a 

f u r t h e r , 18-month study should be undertaken t o develop 

a d d i t i o n a l m i t i g a t i o n f o r Reno and Wichita, KS ( i d . 220-223) and 

th a t during the study period, UP/SP should be permitted t o add 

only an average of two a d d i t i o n a l d a i l y f r e i g h t t r a i n s t o the 

aff e c t e d r a i l l i n e segments, e s s e n t i a l l y preserving the 

environmental status quo.^^ Jd. 222. 

'̂ (. . . continued) 
a reduction i n long-haul truck miles, highway congestion and 
maintenance, and motor vehicle accidents. See Decision No. 44 at 
219 (J.A. ) . 

SEA had conducted several s i t e v i s i t s t o Reno, during 
which concerns such as noise l e v e l s , grade crossing a c t i v i t y , and 
safety were evaluated. 

SEA explained th a t t h i s increase would be below the 
threshold l e v e l f o r environmental analysis i n the STB's 
environmental regulations, which exempt from environmental 
s c r u t i n y r a i l r o a d proposals t h a t v/ould r e s u l t i n operation of up 
to three a d d i t i o n a l t r a i n s per day. 
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A f t e r extensively considering the various environmental 

issues ( i d . 218-225), the STB imposed a l l of the m i t i g a t i o n 

measures proposed by SEA, including those applicable t o Reno ( i d . 

220-223, App. G, 2 7 6 - 2 8 0 ) . The STB a l s o a d o p t e d SEA'S 

recommendation f o r a f u r t h e r m i t i g a t i o n study f o r Reno^" and the 

re l a t e d stay of t r a f f i c increases t o permit the agency t o develop 

" s p e c i f i c a l l y t a i l o r e d m i t i g a t i o n plans" f o r t h a t c i t y . Jd. 220-

223. The Board agreed wi t h SEA t h a t , w i t h t h i s environmental 

m i t i g a t i o n , there w i l l be no s i g n i f i c a n t adverse inpact on the 

environment, and t h a t an EIS was therefore unnecessary ( i d . 219-

220) . 

B. The Cî A issue. I n a l e t t e r comment t o the EA f i l e d May 

23, 1996 (J.A. ) , F:eno argued, withor^.t elaboration, t h a t the 

STB needed t o make a so-called "conformity determination" 

concerning the Reno/Sparks/Truckee Meadows Basin i n order t o meet 

the Board's requirements under the CAA and r e l a t e d EPA 

reg u l a t i o n s . 

CAA requires states t o adopt State Implementation Plans 

(SIPs) f o r implementation, maintenance, and enforcement c f 

"national ambient a i r q u a l i t y standards." 42 U.S.C. 

7410(a)(2)(A). I n 1977, Congress amended CAA t o require f e d e r a l 

SEA issued i t s preliminary m i t i g a t i o n study on September 
15, 1997, and i t s f i n a l m i t i g a t i o n plan w i l l soon be issued. 
Those plans w i l l be available f o r p u b l i c comment before being 
submitted t o the Board f o r i t s review. The STB w i l l then issue a 
f i n a l decision imposing s p e c i f i c m i t i g a t i o n measures i t believes 
are appropriate. This process i s scheduled t o be completed i n 
February of 1998. 
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agencies t o determine whether proposed a c t i v i t i e s conform t o the 

SIPs. 42 U.S.C. 7506. See, g ene ra l l y . Environmental Defense 

Fund. I n c . v. EPA. 82 F.3d 454 (D.C. C i r . 1996)(Defense Fund). 

EPA has adopted rules f o r making such "conformity 

determinations." 40 CFR 51. EPA's conformity rules apply, 

however, only t o actions t h a t the federal agency "can p r a c t i c a l l y 

c o n t r o l and w i l l maintain c o n t r o l over due t o a continuing 

program r e s p o n s i b i l i t y . . . ." 40 CFIl 51.852, Defense Fund, 82 

F.3d at 463-64. As the Court noted i n Defense Fund, other 

federa.\ actions are exempt from compliance. 

:.n the Post EA, SEA found t h a t ' [ t j h e Board has no ongoing 

enforcement a u t h o r i t y i n a i r q u a l i t y matters," and t h a t 

accordingly the conformity guidelines under CAA do not apply. 

See Post EA, Vol. 2, App. A, at AG-225 (J.A. ) , and Post EA, 

Volume 1, at 4-18 (J.A. ). The Board adopted SEA's p o s i t i o n . 

I t noted that, while EPA f i l e d a comment concerning the EA and 

Post EA addressing clean a i r matters,'^ EPA did not object to or 

even mention SEA's clear determination that the CAA conformity 

guidelines do not apply in this case. Decision No. 44, at 224 

and n. 273. The Board s p e c i f i c a l l y adopted SEA's reasoning that 

the conformity guidelines do not apply because the Board does not 

" See EPA l e t t e r comments of Jul y 12, 1996, Technical 
Comments, Air (J.A. - ) . That l e t t e r advised the Board not to 
neglect consideration of "maintenance" areas. I n i t s analysis, 
SEA took a conservative approach, t r e a t i n g maintenance areas i n 
the same way as nonconformity area. Decision No. 44 at 223-24 
(J.A. ) . 
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maintain program c o n t r o l over r a i l r o a d emissions as p a r t of i t s 

continuing r e s p o n s i b i l i t i e s . 

SUMMARY OF ARGUMENT 

Hundreds of pa r t i e s p a r t i c i p a t e d i n t h i s merger proceeding 

a f f e c t i n g r a i l service throughout the e n t i r e western United 

States. Only four p a r t i e s have challenged the Board's decision, 

and only one of these, WCTL, has attempted t o mount a broad-based 

challenge of the merger. The issues raised by Enterprise, BNSF, 

and Reno are extremely narrow. The reason f o r the s c a r c i t y of 

remaining opposition i s clear: the Board has c r a f t e d adequate 

conditions t o preserve competition wherever i t was threatened i n 

order t o permit t h i s merger, which w i l l u l t i m a t e l y r e s u l t i n 

major e f f i c i e n c y improvements f o r the merging c a r r i e r s and t h e i r 

shippers, t o proceed. I n a i d of t h a t decision, the Board has 

undertaken an extensive and thorough environmental process. 

WCTL has f a l l e n short of j u s t i f y i n g the broad r e l i e f i t 

seeks, e i t h e r o u t r i g h t denial of the merger or d i v e s t i t u r e of a 

major p a r t of the SP system t o another c a r r i e r . Although WCTL 

represents 2 0 coal shippers, i t has not even attempted t o explain 

how che merger w i l l have a s i g n i f i c a n t impact on any of them. 

Nor has WCTL explained how the d i v e s t i t u r e remedy would 

a l l e v e i a t e any of the harms i t alleges. 

WCTL r e l i e s t o t a l l y on a very general and broad market 

d e f i n i t i o n , western coal t r a n s p o r t a t i o n , t h a t the Board c o r r e c t l y 

r e j e c t e d as inaccurate and contrary t o the evidence of record. 
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The Board also properly rejected WCTL's pr e d i c t i o n s t h a t a f t e r 

the merger r a i l r o a d s w i l l begin t o collude, e i t h e r o v e r t l y or 

t a c i t l y , t o maintain above-market rates i n t w o - r a i l r o a d markets. 

The Board was w e l l w i t h i n i t s d i s c r e t i o n i n r e j e c t i n g these 

unsupported p r e d i c t i o n s , and f i n d i n g t h a t i t i s l i k e l y t h a t 

r a i l r o a d s w i l l continue t o compete aggressively i n t w o - r a i l r o a d 

markets, as they have done i n the past. F i n a l l y , the Board 

c o r r e c t l y r e j e c t e d WCTL's arguments t h a t the trackage r i g h t s fee 

th a t BNSF pays t o applicants w i l l not peirmit i t t o be an 

e f f e c t i v e competitor where i t competes under trackage r i g h t s . 

The Board thoroughly explained why the trackage r i g h t s fee 

calculated by WCTL's witness was f a t a l l y flawed, and why the fee 

negotiated by applicants and BNSF i s a c t u a l l y much lower than the 

Board would have prescribed under the agency's well-established 

and court-approved method. 

The Board properly exercised i t s d i s c r e t i o n i n f i n d i n g t h a t 

the merger c o n d i t i o n requested by Enterprise should not be 

granted because i t would have u n j u s t i f i a b l y improved i t s pre­

merger competitive s i t u a t i o n , and because Enterprise would 

continue t o enjoy vigorous geographic competition t h a t made a 

con d i t i o n competitively unnecessary. 

BNSF quibbles t h a t the Board allowed Tex Mex t o operate over 

a t i n y trackage r i g h t s segment over which BNSF also operates. 

BNSF has not shown tha t Tex Mex's operations w i l l have any impact 

on i t . Nor has BNSF shown t h a t the Board abused i t s d i s c r e t i o n 

i n d e c l i n i n g t o c r a f t a merger remedy f o r the Mexico trade t h a t 
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r e l i e d upon BNSF t o t a l l y , and t h a t would have threatened the 

v i a b i l i t y of an e x i s t i n g c a r r i e r , Tex Mex. The Board's s o l u t i o n 

here preserved the BNSF settlement t o the extent possible, 

without f o r c i n g Tex Mex out of the p i c t u r e . That r e s u l t , not 

opposed here by UP, was we l l w i t h i n the Board's broad 

c o n d i t i o n i n g a u t h o r i t y . 

F i n a l l y , Reno argues c o n c l u s o r i l y t h a t the Board erred by 

f a i l i n g t o prepare an EIS f o r Reno or t o make a conformity 

determination under the Clean A i r Act, Reno has not demonstrated 

t h a t the merger, as conditioned, w i l l have a s i g n i f i c a n t impact 

on the human environment i n and around Reno, nor has i t 

demonstrated t h a t the STB exercises the kind of program c o n t r o l 

over continuing r a i l r o a d operations t h a t would necessitate a 

conformity determination under the Clean A i r Act. Further, the 

Board has f u l l y complied w i t h NEPA by thoroughly invest ..gat ing 

environmental issues w i t h regard t o Reno i n i t s voluminous EA, 

Post EA, and ongoing m i t i g a t i o n study f o r Reno. i f at the end of 

th a t process Reno i s s t i l l not s a t i s f i e d , i t can challenge the 

Board's f i n a l decision concerning a d d i t i o n a l m i t i g a t i o n measures 

f o r t h a t c i t y . 
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ARGUMENT 

Z 

THE SCOPE OF REVIEW IS NARROW 

The courts have c o n s i s t e n t l y recognized t h a t the balancing 

of the various competing i n t e r e s t s under the pu b l i c i n t e r e s t t e s t 

by the ICC, and now the STB, i n a merger decision i s e n t i t l e d t o 

su b s t a n t i a l deference. McLean Trucking, 321 U.S. at 87-88; 

Minneapolis. 361 U.S. at 187-89. The r o l e of the court i n 

reviewing such a decision i s l i m i t e d t o determining whether the 

agency's conclusions are reasonably drawn from the evidence and 

fin d i n g s i n the case. T l l i n o i s c.R. Co. v. Norfolk & W.R. Co., 

385 U.S. 57, 69 (1966). The F i f t h C i r c u i t noted i n a f f i r m i n g an 

e a r l i e r r a i l merger tha t the ICC should use i t s "broad 

experience, and expert judgment t o make the complex decisions 

necessary t o evaluate whether a r a i l r o a d merger i s consistent 

w i t h the pu b l i c i n t e r e s t . " 14KT, 632 F.2d at 399-400 ( c i t e d w i t h 

approval by t h i s Court i n SP v. ICC. 736 F.2d at 714.) Moreover, 

the " p r o j e c t i o n of c a r r i e r economic conditions . . . i n t o the 

fu t u r e i s a kind of agency f u n c t i o n . . . p e c u l i a r l y subject t o 

the judgment of the Commission." HKX, 632 F.2d at 406. The 

STB's decision here thoroughly explained the balancing of the 

various i n t e r e s t s the agency was required t o undertake, and t h a t 

decision was w e l l w i t h i n i t s broad d i s c r e t i o n . 

The s t a t u t e also gives the agency extremely broad l a t i t u d e 

whether or not to impose conditions, p r o v i d i n g merely t h a t : 

" [ t ] h e Commission may impose conditions governing the 
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t r a n s a c t i o n . " 49 U.S.C. 11344(c). Thus, the courts have 

recognized t h a t the decision of the ICC or the Board whether or 

not t o impose p r o t e c t i v e conditions sought i n a merger proceeding 

i s e n t i t l e d to very substantial deference. Grainbelt. 109 F.3d 

at 798; Seaboard Coast Line R. Co. v. United States. 599 F.2d 

650, 652 (5th Cir. 1979). As t h i s Court explained i n SP Y. ICQ, 

736 F.2d at 720-21, the issue of whether or not to impose 

conditions involves the same kind of "judgmental or p r e d i c t i v e " 

judgments, and t h a t "our scope of review of the Commission's 

decisions as to p r o t e c t i v e conditions i s even more narrow than 

our s c r u t i n y of i t s public i n t e r e s t determination." The STB 

properly exercised i t s d i s c r e t i o n i n determining which conditions 

t o impose here, and which not t o impose. 

F i n a l l y , i t i s also well s e t t l e d t h a t the agency has broad 

d i s c r e t i o n i n fashioning i t s environmental procedures and i n 

making determinations about the environmental consequences of a 

proposed a c t i o n . Vermont Yankee Nuclear Power Corp. v. NRDC. 435 

U.S. 519, 558 (1978); Baltimore Gas & Elec. Co. v. NRDC. 462 U.S. 

87, 97-98 (1983); gt:.-yckers' s Bay Neighborhood Council. Inc. V. 

liarisii, 444 U.S. 223, 227-28 (1980); Macsh v. Qregon Natural 

Resources Council. 490 U.S. 360, 377 (1989); Goos v. ICC. 911 

F.2d 1283, 1292 (S'"" Cir. 1990).^* 

I n determining whether an impact i s s u b s t a n t i a l , the 
agency may take i n t o account, as the STB d i d here, the r o l e of 
environmental conditions t h a t i t imposes t o m i t i g a t e 
environmental harm. Cabinet Mountain Wilderness v. Pet^raon. 685 
F.2d 120, 127 (D.C. Cir. 1985) (Cabinet Mountain) ; £ierrf< Club V. 
DQl, 753 F.2d 120, 127 (D.C. C i r . 1985)(Sierra Club). 
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I I 

WCTL FAILED TO JUSTIFY THE 
BROAD RELIEF IT SOUGHT 

WCTL claims generally t h a t i t s members were harmed by a 

reduction i n the number of major Class I c a r r i e r s serving the 

"western coal market" from 3 t o 2. I t notes t h a t before the 

merger, 8.4% of the coal shipments i n the west were o r i g i n a t e d Ly 

SP, while most of the r e s t were handled by BNSF or UP. WCTL 

argues t h a t the merger reduced competition by leaving u t i l i t y 

companies w i t h fewer c a r r i e r options f o r the o r i g i n a t i o n of 

western coal. WCTL also claims t h a t now t h a t there are only two 

remaining Class I r a i l c a r r i e r s i n the west, these c a r r i e r s w i l l 

collude rather than compete. F i n a l l y , WCTL maintains t h a t where 

BNSF i s operating under trackage r i g h t s , the fee t h a t BNSF w i l l 

be paying t o UP i s too high t o permit i t t o be an e f f e c t i v e 

competitor t o UP. Because of these alleged harms, WCTL argues 

t h a t the Board had no choice but t o deny the merger or require 

d i v e s t i t u r e of SP's l i n e s from Provo t o Chicago. 

As we w i l l demonstrate, the Board c a r e f u l l y examined and 

properly r e j e c t e d WCTL's arguments. At the outset, however, we 

would emphasize the s t r i k i n g lack of concreteness of WCTL's 

b r i e f , and i t s r e f u s a l t o r e f u t e or even acknowledge the 

s u b s t a n t i a l record evidence t h a t squarely c o n t r a d i c t s i t s 

p o s i t i o n s , each of which severely undermines i t s c r e d i b i l i t y . 

WCTL mentions not a single coal shipper t h a t i s a WCTL member, 

much less does i t attempt: t o apply any of i t s competitive 
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27 
arguments t o the circumstances of any p a r t i c u l a r coal shipper. 

Perhaps WCTL would prefer to generalize because the p a r t i c u l a r 

facts are f a t a l t o i t s case. 

There may be circumstances where a u t i l i t y company could be 

compet i t i v e l y disadvantaged by the merger. Indeed, where p a r t i e s 

have explained the circumstances t h a t would have produced 

competitive harm, the Board has imposed appropriate conditions t o 

mi t i g a t e such harms. But no u t i l i t y company has f i l e d a p e t i t i o n 

f o r review i n t h i s case claiming t h a t the agency improperly 

declined t o impose a pr o t e c t i v e c o n d i t i o n . Nor does WCTL mention 

any u t i l i t y company t h a t was improperly denied such a co n d i t i o n . 

As explained below, WCTL neglects t o mention two c r u c i a l 

f a c t s : (1) most u t i l i t i e s are bottleneck shippers; and (2) the 

Board assured i n i t s merger conditions t h a t no u t i l i t y or coal 

mine t h a t had service by more than one r a i l r o a d before the merger 

i s reducer t o a single serving r a i l r o a d . As we w i l l demonstrate, 

those f a c t s g r e a t l y reduce the p o s s i b i l i t y t h a t any p a r t i c u l a r 

u t i l i t y company, or the e l e c t r i c u t i l i t y industry i n general, 

experienced severe and pervasive competitive harm j u s t i f y i n g 

denial of the merger or the d i v e s t i t u r e of thousands of miles of 

r a i l l i n e t h a t WCTL has sought. 

The b r i e f does not even l i s t the 20 western u t i l i t y 
companies t h a t make up WCTL's membership. WCTL does c i t e (WCTL 
Br. a t 5) evidence submitted before the Board submitted by 
witnesses Malhotra and Weishaar t h a t mentions p a r t i c u l a r coal 
shippers, but most of these shippers are not WCTL members. See 
l i s t a t J.A. . This evidence i s discussed below. 
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• T^ie Bottleneck Issue. Most coal burning u t i l i t y p lants 

are served by a single r a i l c a r r i e r at the d e s t i n a t i o n ; they are 

what i s r e f e r r e d to as "bottleneck" shippers. WCTL scrupulously 

avoids mentioning that t h i s Court r e c e n t l y r e j e c t e d challenges by 

bottleneck shippers, including several WCTL members, t o the ICC's 

merger decision t h a t permitted the formation of BNSF̂ ^ i n Western 

Resources, 109 F.3d at 786-793. There the Court affirmed the 

ICC's longstanding presumption — known as the one-lump theory — 

th a t the bottleneck d e s t i n a t i o n c a r r i e r w i l l t y p i c a l l y be able to 

ex t r a c t most of whatever monopoly rents are a v a i l a b l e from the 

shipper, regardless of whether i t i s also one of three, one of 

two, or the only coal o r i g i n a t i n g c a r r i e r . Western Resources, 

109 F.3d at 788. The Court described the one-lump theory as "a 

broadly accepted economic p r o p o s i t i o n , whose i n t e r n a l l o g i c and 

p r e d i c t i v e power p e t i t i o n e r s d i d not, as a general matter, 

contest " The Court explained t h a t "the one lump theory says 

th a t end use customers w i l l be no worse o f f even i f the backward-

i n t e g r a t i n g monopolist extends i t s monopoly t o the upstream 

pha.'se." Xd. 

On b r i e f here, WCTL f a i l s t o i n d i c a t e which, i f any, of i t s 

members are not bottleneck shippers. Nor does i t explain how 

bottleneck d e s t i n a t i o n shippers could be s u b s t a n t i a l l y harmed by 

See Burlington Northern Inc. and Burlington Northern 
Railroad Companv—Co.^t•ro 1 and Merger—Santa Fe P a c i f i c Corporation 
and The Atchison. Topeka and Santa Fe Railwav Comparx (ICC Aug. 
23, 1995) (mS£) . 
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a reduction i n the number of r a i l c a r r i e r s o r i g i n a t i n g coal 

shipments. 

• Tĥ ^ STB's Merger Conditions. Moreover, WCTL f a i l s t o take 

i n t o account t h a t , i f a u t i l i t y company or coal mine had two 

independent r a i l carri'^rs serving i t "oefore the merger, but would 

have had only one a f t e r , i t was deemed by thv> Board t o be a 2-to-

1 shipper, and thus, under the merger conditions, the shipper was 

absolutely e n t i t l e d to service by BNSF or some other carrier.^° 

WCTL has not argued, nor could i t , t h a t the number of r a i l 

c a r r i e r s serving the plants of any of i t s member u t i l i t y 

companies or of any of the mines t h a t supply t h e i r coal have been 

reduced t o a single c a r r i e r by the merger. 

1. WCTL's Market D e f i n i t i o n i s F a t a l l y Flawed. With t h i s 

c r u c i a l background i n mind, we t u r n t o WCTL's argument t h a t the 

West i s a s i n g l e t r a n s p o r t a t i o n market f o r coal. The Board 

c o r r e c t l y r e j e c t e d t h a t argument as contrary t o i t s own expertise 

and experience and as contrary t o s u b s t a n t i a l and persuasive 

record evidence submitted by applicants. See, e.g., UP/SP-23, 

Peterson a t 176-84 (J.A. ) ; UP/SP-231, Peterson a t 86-93 

(J.A. ) . I t determined t h a t "there i s l i t t l e meaningful 

source competition between UP and SP f o r coal because each 

" Indeed, the Board found t h a t no bottleneck shipper party 
had met i t s burden of showing t h a t the one-lump theory does not 
apply t o i t s circumstances. Decision No. 44 at 128, n. 140. 
WCTL does not challenge t h a t r u l i n g here. 

" WCTL has not i d e n t i f i e d any p a r t i c u l a r western coal 
shipper t h a t enjoyed the services of three r a i l c a r r i e r s before 
the merger. 
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o r i g i n a t e s coal t h a t t y p i c a l l y serves d i f f e r e n t markets." Almost 

a l l of UP's coal i s lower-BTU coal t h a t o r i g i n a t e s i n the PRB, 

while SP o r i g i n a t e s higher-BTU coal from the Uinta Basin i n Utah 

and Colorado. Decision No. 44 at 127. Both types of coal have 

s u f f i c i e n t l y low s u l f u r content t o q u a l i f y as "compliance coal" 

under CAA. 

The Board properly recognized t h a t because PRB coal usually 

has a much lower delivered cost, u t i l i t y companies use i t 

whenever they can. The main exception i s f o r u t i l i t i e s w i t h 

s i g n i f i c a n t l y shorter r a i l hauls from the Uinta Basin than from 

the PRB. I f a plant can burn PRB coal, i t w i l l do so except t o 

the extent t h a t i t needs t o use Colorado/Utah coal or s i m i l a r 

higher-BTU coal f o r blending purposes t o s a t i s f y the t e c h n i c a l 

requirements of i t s plant. Plants ( e s p e c i a l l y those i n the 

Midwest and East) whose b o i l e r s cannot burn lower-BTU PRB coal 

can use Colorado/Utah coal, which competes d i r e c t l y w i t h other 

higher-BTU coals i n the East and West, and not wi t h PRB coal. 

The Board c o r r e c t l y found t h a t UP competes i n t e n s i v e l y , 

head-to-head, against BNSF f o r o r i g i n a t i o n s of PRB coal, and not 

against SP movements of higher-priced Colorado/Utah coal. There 

may be some minor exceptions t o the STB's a n a l y s i s , " but i t i s 

•"̂  For example the record i n d i c a t e s t h a t Colorado Springs 
U t i l i t i e s may have tne technology t o permit the burning of e i t h e r 
PRB or Colorado coal. That company's proximity t o Colorado coal 
sources may continue to make t h a t coal part of i t s relevant 
market. See Malhotra, at 16-17 (J.A. ) . 
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c l e a r l y reasonable and squares w e l l w i t h the record i n t h i s 

case. •'̂  

WCTL c i t e s evidence submitted by i t s witnesses Malhotra and 

Weishaar, but t h i s evidence l a r g e l y confirms the Board's 

analysis, as does extensive record evidence submitted by 

a p p l i c a n t s . " Malhotra attempts t o show t h a t there i s a western 

market f o r coal o r i g i n a t i o n s by describing coal choices 

considered by 17 u t i l i t y companies. Most of these are Midwestern 

or Eastern companies. The evidence shows t h a t many of these 

companies face a choice between using Colorado/Utah coal 

o r i g i n a t e d by SP or Appalachiar- coal o r i g i n a t e d by one of the 

three major eastern carriers."' Thus, the coal o r i g i n market f o r 

these companies i s not SF-served Utah/Colorado coal versus UP or 

BNSF served PRB coal. I n other words, the coal a l t e r n a t i v e s of 

these companies are not defined by a "western coal 

t r a n s p o r t a t i o n " market. Others of the 17 companies l i s t e d by 

'̂ As WCTL's witness Borts t e s t i f i e d i n BliS£, " [ t ] h e western 
coal t r a n s p o r t a t i o n market i s comprised of s p e c i f i c i n d i v i d u a l 
o r i g i n - t o - d e s t i n a t i o n movements. The s p e c i f i c impact of the 
merger . . . on each of these movements depends upon the f a c t s 
and circumstances of the t r a n s p o r t a t i o n required." We agree w i t h 
t h a t assessment. 

" See WCTL Br. at 18, c i t i n g WCTL witnesses, V.S. Weishaar 
at 6-13, V.S. Malhotra, at 13-34 (J.A. - , - ) and 
see a p p l i c a n t s ' witnesses, R.V.S. Hutton, at 28-29, R.V.S. 
Sansom, a t 17-34, and R.V.S. Sharp at 28-55 (J.A. - ; 

These include Central I l l i n o i s Public Service, CINergy, 
I l l i n o i s Power, Missi s s i p p i Power, Tampa E l e c t r i c , Wisconsin 
E l e c t r i c Power, Wisconsin Power & Li g h t , D e t r o i t Edison ( f o r 
blending o n l y ) , and Georgia Power (same). 
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Malhotra used Colorado or other higher-BTU coals s o l e l y f o r 

blending w i t h , but not to replace, PRB c o a l . " Tho Board 

recognized t h a t comfanies t h a t are able to burn PRB coal are 

l i k e l y to do so because i t i s so much cheaper. PRB coal i s 

priced at $3-4 per ton at the minehead, while western bituminous 

coal costs $10-15, which much more than compensates f o r the 25% 

lower BTU content of the PRB coal. R.V.S. Sansom, at 7-8 (J.A. 

- ) • This means tha t companies using the more expensive 

Colorado coal f o r blending use only at, much as i s t e c h n i c a l l y 

required, and no more. 

PRB coal i s also preferred because i t i s clean burning. The 

only problem w i t h PRB coal i s t h a t i t s lower BTU content 

t y p i c a l l y requires c a p i t a l investment t o convert plants 

engineered t o burn higher-BTU coals. V.S. Weishaar at 7-8 (J.A. _ 

- ) • Several of the companies discussed by Malhotra have 

converted, or are considering conversion, t o PRB coal. As the 

Board noted, companies considering such a switch had, and 

continue t o have, a choice of UP or BNSF PRB o r i g i n s . Once a 

company has made the i n i t i a l investment required t o switch t o PRB 

coal, however, i t w i l l be extremely u n l i k e l y t o switch back t o 

Utah/Colorado or other available coals because of the s i g n i f i c a n t 

p r i c e d i f f e r e n t i a l . " 

These include D e t r o i t Edison, Consumers Power, and 
Georgia Power. 

WCTL witness Weishaar claims t h a t there i s compet^-tion 
between PRB coal and Utah/Colorado coal at Cormonwealth Edison's 
Kincaid p l a n t . V.S. Weishaar at 12, (J.A. ) . That p l a n t , 

(continued...) 
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Central Power and Light (CPL), a WCTL member, i s a t y p i c a l 

example. CPL i s a bottleneck u t i l i t y located southwest of 

Houston, TX th a t i s considering a s h i f t t o PRB coal from SP-

served Colorado coal, made possible by the e x p i r a t i o n of i t s 

supply contract with a Colorado mine. Indeed, CPL has i n s t a l l e d 

a blending system t h a t apparently makes a high r a t i o of PRB burn 

possible. Sansom R.V.S. at 48 (J.A. ) . I f CPL s h i f t s t o PRB 

coal, i t w i l l have a choice of UP or BNSF coal o r i g i n s , and i t 

w i l l continue t o be served at d e s t i n a t i o n by a sin g l e c a r r i e r . 

Cf. BMS£ at 77-78. Under the one-lump theory, however, 

competition among c a r r i e r s o r i g i n a t i n g coal shipments w i l l not 

s i g n i f i c a n t l y a f f e c t the o v e r a l l f r e i g h t r a t e paid by the 

shipper, because the bottleneck d e s t i n a t i o n c a r r i e r w i l l 

t y p i c a l l y e x t r a c t a l l or nearly a l l of whatever rents are 

ava i l a b l e from the movement. 

I n sum, the Board thoroughly explained t h a t WCTL fa 'ad t o 

demonstrate t h a t "western coal" i s a proper, or even a u s e f u l , 

market d e f i n i t i o n f o r coal o r i g i n a t i o n s f o r most u t i l i t y 

companies. Even i f a l l coal were f u n g i b l e , which i t i s not, 

e l e c t r i c u t i l i t i e s would s t i l l be able t o choose among UP and 

BNSF o r i g i n s i n the west and among other eastern o r i g i n s . Under 

a proper market d e f i n i t i o n , one based on the p a r t i c u l a r type and 

"(...continued) 
which has now been sold to Dominion Resources, has announced t h a t 
i t i s modifying i t s plant to burn PRB coal. R.V.S. Sansom a t 70 
(J.A. ) . A f t e r conversion, i t w i l l have a choice of BNSF and 
UP coal o r i g i n s i n the PRB. 
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quality of coal, and on the circumstances of particular shippers, 

substantial evidence of record amply supports the Board's finding 

that the merger of UP and SP w i l l have at most a very l i m i t e d 

impact on competition for r a i l movements of western coal. 

2. The Merger Will Not Lead to Collusipp. The Board 

thoroughly addressed, and pioperly rejected, WCTL's arguments 

that the merger w i l l lead to collusion in the west. Decision No. 

44, at 116-21, and 267-273 (J.A. ) . The Board overruled SZSP 

where the ICC said that a merger resulting m two-railroad 

markets might r i s k collusion, noting: 

The agency also has the b e n e f i t of nine years of 

a d d i t i o n a l experience w i t h decreasi.^g rates i n two-

c a r r i e r r a i l markets under Staggers Act deregulation. 

VJe now believe t h a t r a i l c a r r i e r s can and do compete 

e f f e c t i v e l y w i t h each other i n two-carrier markets. 

DOT agreed that in the U.S. r a i l indurtry, two-carrier 

competition appears to work well, generally making a Board remedy 

i n 3-to-2 s i t u a t i o n s unnecessary. DOT Br, at (J.A. ) ; 

Decision No. 44 at 117, 120 (J.A. ). WCTL does not dispute 

the Board's essential findings that two-carrier r a i l markets have 

been characterized by intense competition, and that "competitive 

pressures have ensured that the preponderance of [productivity] 

gains have been passed along lo shippers .n the form of lower 

rates and better and more responsive service." I U Rather, i t s 
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argument i s t h a t these trends w i l l not continue.^'' WCTL Br, a t 

17. 

WCTL r e l i e s upon the ETSI p i p e l i n e l i t i g a t i o n , i n which 5 

western r a i l r o a d s s e t t l e d ETSI Pipeline Company's claims t h a t 

they v i o l a t e d the a n t i t r u s t laws by conspiring t o take various 

measures t o prevent or delay ETSI from entering the coal 

t r a n s p o r t a t i o n market i n the west. WCTL Br. at 16, Although i t 

i s always possible f o r companies i n a given market t o get 

together t o f i x prices or take other anti c o m p e t i t i v e actions, the 

prospect of t r e b l e damages and c r i m i n a l l i a b i l i t i e s under the 

a n t i t r u s t laws i s o r d i n a r i l y s u f f i c i e n t t o preclude such 

a c t i v i t i e s . The settlement of conspiracy charges concerning 

p i p e l i n e market entry i n ETSI c e r t a i n l y doas not controvert the 

Board's f i n d i n g t h a t " [ t ] h e r e i s no evidence t h a t r a i l r o a d s have 

colluded, o v e r t l y or t a c i t l y , t o maintain i n e f f i c i e n t operations, 

unresponsive service, or above-market rate l e v e l s . " Jd. E l S i 

did not concern t a c i t c o l l u s i o n or pr i c e f i x i n g among r a i l r o a d s 

but a t o t a l l y d i f f e r e n t type of a c t i v i t y , preventing p i p e l i n e 

market entry, not relevant to t h i s merger case. 

As the Board found, the kind of c o l l u s i v e p o s s i b i l i t i e s t h a t 

are relevant t o t h i s merger, p r i c e f i x i n g or market share 

Nor does WCTL dispute the Board's f i n d i n g t h a t SP would 
not have been able to continue t o be a vigorous competitor due t o 
i t s i n a b i l i t y t o re t u r n s u f f i c i e n t revenues t o replace i t s badly 
d e t e r i o r a t i n g c a p i t a l . 

" The Board pointed out t h a t the United States Department 
of J u s t i c 3 (DOJ) was unable t o c i t e any such examples. 
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d i v i s i o n among r a i l c a r r i e r s , whether t a c i t or overt, would be 

p a r t i c u l a r l y d i f f i c u l t t o accomplish due t o the prevalence of 

c o n f i d e n t i a l contracts betweer r a i l r o a d s and shippers and due t o 

the heterogeneity of r a i l service. Decision No. 44 a t 267. WCTL 

claims t h a t approximations of PRB r a i l rates can be deduced from 

p u b l i c l y a v a i l a b l e Federal Energy Regulatory Commission data. We 

seri o u s l y doubt t h a t ar.y meaningful rate approximations can be 

obtained given the complexity of service options, and the complex 

t i e r e d nature of most coal contract rates. 

The Board, f o l l o w i n g the lead of DOJ, properly focused upon 

the l i k e l i h o o d of t a c i t c o l l u s i o n , a c t i v i t y which would not be 

unlawful under the a n t i t r u s t laws, which nevertheless could 

r e s u l t i n shippers paying above-market i.dtes f o r r a i l services. 

DOJ, V.S. Majure, at 41, n. 42 (J.A. ) . DOJ d i d not argue 

t h a t the merger would make unlawful c o l l u s i o n more l i k e l y . Nor 

did i t present any evidence, as WCTL implies (WCTL Br. 16), t o 

show t h a t r a i l c a r r i e r s have o v e r t l y colluded or w i l l do so i n 

two- c a r r i e r markets. DOJ's evidence was intended to show t h a t 

rates would increase i n 3-to-2 markets due t o t a c i t c o l l u s i o n . 

That evidence was deeply flawed and was properly r e j e c t e d by the 

Board. Decision No. 44, at 119-121 (J.A. ) . WCTL has not 

challenged those findings here. 

I n r e j e c t i n g claims t h a t t a c i t c o l l u s i o n would be l i k e l y i n 

tw o - c a r r i e r markets, the Board r e l i e d upon the f a c t t h a t most of 

the East i s served by but two c a r r i e r s , as i s the PRB. I n both 

of these large and important examples, the Board found t h a t rates 
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have continued to f a l l s i g n i f i c a n t l y despite the presence of only 

two c a r r i e r s . £ss e.g.. R.V.S. Sharp at 59-60, 91 (J.A. ) . 

Although WCTL concedes th a t there has been eff»-.ctive competition 

out of the PRB, i t claims t h a t competition e i t h e r has ended, or 

w i l l soon end. See V.S. Weishaar at 7, 17-18 (J.A. ) . On 

b r i e f , WCTL argues t e r s e l y t h a t f a c t s t h a t generated competition 

i n the PRB "are no longer operative." WCTL Br. 17. WCTL witness 

Weishaar claims t h a t rates w i l l not continue t o be so competitive 

i n the southern part of the PRB because by 1993 both BNSF and UP 

had reached p a r i t y i n market share and f u l l capacity, V.S. 

Weishaar at 16-19 (J.A. ) . 

WCTL has not, however, presented any empirical evidence t o 

support i t s claim t h a t the era of aggressive p r i c i n g i n the PRB 

i s now over, even though i t s members would have f i r s t hand 

knowledge of such p r i c i n g trends. Further, the record shows t h a t 

both UP and BNSF have continued t o extend the reach of PRB coal, 

as receivers f a r removed from those mines are of f e r e d competitive 

rate incentives t o convert t h e i r f a c i l i t i e s t o permit use c f t h i s 

coal. See V.S. Malhotra, 15-23 (J.A. - ). There i s no 

reason t o believe t h a t i t w i l l not continue t o be p r o f i t a b l e f o r 

these two r a i l r o a d s t o continue to compete f o r these markets and 

other t w o - c a r r i e r markets as r a i l r o a d s have done since 1980. 

In any event, the Board has retained j u r i s d i c t i o n t o oversee 

competitive developments f o r f i v years and impose a d d i t i o n a l 

conditions i f necessary. This permits WCTL or i n d i v i d u a l 

u t i l i t i e s t o develop a much more thorough record ( i n c o n t r a s t t o 
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WCTL's undocumented surmises here) i f they believe t h a t the 

ra i l r o a d s are t a c i t l y c o l l u d i n g . " 

3. The Trackage Rights Fees are Reasonable. UP and BNSF 

agreed t o trackage r i g h t s fees of 3.0 t o 3.1 m i l l s per gross ton 

mile f o r shipments BNSF moves under trackage right;?. WCTL claims 

t h a t those fees would not allow BNSF t o compete on an equal 

f o o t i n g w i t h UP, but would reward UP wi t h monopoly rents. WCTL 

Br. 19-2 0. WCTL does net even mention the STB's extensive 

discussion of t h i s issue i n Decision No. 44, at 140-144, much 

less does i t begin to explain why i t t h i n k s t h a t decision was 

wrong. The Board thoroughly explained t h a t the fee t h a t the 

pa r t i e s negotiated i s a c t u a l l y much lower than the fee t h a t would 

have been prescribed under the p r i n c i p l e s of SSW Compensation. 

The SSW Compensation method i s intended t o place the trackage 

r i g h t s tenant i n the same p o s i t i o n as the owner by r e q u i r i n g the 

tenant t o pay a usage-based share of (1) maintenance and other 

costs of operation, and (2) a rate of r e t u r n (the current pre-tax 

nominal cost of c a p i t a l ) on the cost of the shared assets. See 

MSE a t 90-91, and MfiJ2^, 23 F.3d at 533. 

WCTL witness Crowley calculated a fee of 1.84, purportedly 

f o l l o w i n g SSW Compensation:- but, as the Board explained, 

Crowley's analysis was f a t a l l y flawed. Crowley valued a l l of the 

" The f i r s t annual oversight proceeding was completed w i t h 
service of a decision on October 27, 1997 (attached as Addendum 
B) . 

WCTL has not challenged the SSW Compensation approach 
here. 
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property at issue using average values f o r the SP system, even 

though almost h a l f of the tr a c k over which BNSF received trackage 

r i g h t s was a c t u a l l y much more valuable, b e t t e r maintained UP 

property. Crowley also depreciated the investment base t o zero 

over 32 years, which was improper because UP w i l l constantly have 

to replace i t s r a i l plant i n order t o continue t o provide q u a l i t y 

service. F i n a l l y , Crowley used the wrong cost of c a p i t a l , one 

th a t f a i l s t o take account of the e f f e c t of federal income tax. 

The Board found t h a t j u s t c o r r e c t i n g the l a s t two of these three 

major e r r o r s y i e l d s a fee of 3.84 m i l l s per gross ton mile, a fee 

s u b s t a n t i a l l y higher than the fee t h a t the c a r r i e r s negotiated. 

Accordingly, WCTL's challenge t h a t the negotiated fees of 3.0 t o 

3.1 are too high i s c l e a r l y f r i v o l o u s . 

I l l 

THE BOARD PROPERLY DENIED ENTERPRISE'S 
REQUEST FOR CONDITIONS 

Although Enterprise has shown t h a t i t s circumstances have 

changed somewhat due to the merger, i t has not shown any 

su b s t a n t i a l competitive harm t h a t would j u s t i f y the r e l i e f i t 

seeks. Enterprise has shown that because of the merger UP w i l l 

not build, nor w i l l nearby shippers such as Exxon, Amoco, and 

Chevron b u i l d , a new Mt. Belvieu branch. Before the merger. 

Enterprise might have been able to take advantage of a planned 

10̂ 1 mile branch l i n e by b u i l d i n g a 1-mile i n d u s t r i a l spur t o 

permit Enterprise t o receive service from a second c a r r i e r . Now, 

Enterprise would have to b u i l d the e n t i r e branchline, or induce 
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other shippers on the line^' or some c a r r i e r other than UP/SP t o 

share i n the cost of building, i t , t o take advantage of the 

Board's b u i l d - o u t condition and receive service from a second 

r a i l c a r r i e r . Given i t s other competitive options. Enterprise 

has not shown t h a t i t was s u b s t a n t i a l l y harmed by t h i s change i n 

circumstances. Moreover, the Board c o r r e c t l y r e l i e d upon the 

f a c t t h a t the remedies Enterprise has sought are inappropriate 

because they would s i g n i f i c a n t l y improve i t s pre-merger 

competitive s i t u a t i o n . 

As a preliminary matter. Enterprise claims t h a t because of 

i t s circumstances, i t i s a 2 - t o - l shipper, which e n t i t l e s i t t o 

BNSF service now. Enterprise Br. a t 21-24. This i s c l e a r l y 

wrong. Enterprise was served only by SP before the merger, and 

not by UP. See Decision No. 68 at 2 (J.A. ) . 

As the Board noted. Enterprise i s e l i g i b l e t o take advantage 

of the b u i l d - o u t condition. I n order f o r Enterprise t o do so, 

however, the branch th a t would have permitted service t o a second 

c a r r i e r must be b u i l t . That was a s u f f i c i e n t remedy given 

Enterprise's circumstances. 

As the Board noted, t o j u s t i f y a c o n d i t i o n , a party must 

show a s i g n i f i c a n t loss of competition. Decision No. 44, a t 144. 

Enterprise f a i l e d t o make t h i s showing. I t d i d not show t h a t the 

increased cost of executing a bu i l d - o u t was a s i g . i i f i c a n t change 

i n i t s competitive options, given i t s o v e r a l l competitive 

*̂  Enterprise indicates t h a t there are 16 shippers on the 
l i n e . March 28 comments at 4 (J.A. ) . 
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circumstances. The Board ruled, and Enterprise does net here 

dispute, t h a t Enterprise's rates are protected by vigorous 

geographic competition t h a t remains a f t e r the merger. As the 

Board explained, ana as Enterprise's own evidence confirms. 

Enterprise competes wit h numerous producers of fungibl e chemical 

commodities and these firms are located near each other i n the 

Gulf Coast region. Indeed, as Enterprise notes (March 28 

comments at 3 (J.A. ) ) : 

Materials are fungible i n the markets served by 

Enterprise, so t r a n s p o r t a t i o n — i t s dependability and 

cost — i s often the determining f a c t o r i n dealings 

between buyers and s e l l e r s . Enterprise's a b i l i t y t o 

purchase a p a r t i c u l a r feedstock or s e l l a given product 

freguently hinges on i t s a b i l i t y t o negotiate a 

s a t i s f a c t o r y r a i l rate and obtain r e l i a b l e service 

commitments. I f the rate and service are adequate, the 

deal gets done. Without both of these e s s e n t i a l 

components i n place, the deal dies, and nei t h e r 

Enterprise nor the r a i l r o a d does the business. 

Thus, Enterprise has e s s e n t i a l l y conceded t h a t the f a c t t h a t i t 

competes w i t h these s i m i l a r companies i n the same end markets 

requires applicants t o o f f e r reasonable rates t o preserve i t s 

t r a f f i c . 

Nevertheless, Enterprise complains t h a t the BNSF settlement 

agreement gave BNSF access t o other shippers such as Chevron, 

Amoco, and Exxon t h a t would have been served by the Mt, Belvieu 

branch, but not t o i t . The f a c t t h a t UP v o l u n t a r i l y agreed t o 

give BNSF access to these p a r t i c u l a r shippers does not require UP 
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t o grant access to others. The Board has c o n s i s t e n t l y approved 

such procompetitive, voluntary agreements as i n the p u b l i c 

i n t e r e s t . Moreover, the Board has impeded procompetitive 

agreements as conditions cor i s t e n t with the p u b l i c i n t e r e s t a t 

the request of applicants and settlement p a r t i e s , even i f i t 

would not have imposed such conditions absent the agreement. But 

the Board has co n s i s t e n t l y refused t o require the p a r t i e s t o such 

ag. ements t o extend them to other shippers. See, e.g., BNSF, 

s l i p op. at 99, r e j e c t i n g s i m i l a r arguments of Bunge Corporation, 
« 

and Decision No. 44, at 183 r e j e c t i n g s i m i l a r arguments of 

various Montana interests.'^ Enterprise has net shown t h a t the 

agency's longstanding approach, which fo s t e r s pro-competitive 

settlement agreements, i s a r b i t r a r y ana capricious. 

IV 

THE BOARD PROPERLY GRANTED TEX MEX TRACKAGE 
RIGHTS OVER BNSF'S OBJECTIONS 

BNSF obtained a voluntary settlement agreement, which, w i t h 

numerous n o d i f i c a t i o n s mostly favorable t o BNSF, was imposed by 

the Board as a merger condition. As a r e s u l t , BNSF obtained 

access to hundreds of new shippers and the r i g h t t o use new, more 

e f f i c i e n t routes f o r any of i t s t r a f f i c over thousands of miles 

of new l i n e s as a r e s u l t of t h i s merger. Yet BNSF i s not 

I n any event. Enterprise stands i n somewhat of a 
d i f f e r e n t p o s i t i o n than Chevron, Amoco, and Exxon, since they 
supported UP's ap p l i c a t i o n to b u i l a the Mt. Belvieu branch, and 
made co n t r a c t u a l commitments t o use i t . Enterpi.-ise provided no 
support and made no commitments. 
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s a t i s f i e d . Apparently, BNSF believes t h a t the Board has 

in f r i n g e d upon i t s exclusive p r o p r i e t a r y r i g h t t o use these new 

trackage righcs by per m i t t i n g Tex Mex to overlap them over a 

t i n y , 50-mile segment. BNSF has t h i s s i t u a t i o n exactly 

backwards. BNSF i s only operating over these l i n e s as a r e s u l t 

of the Board's approval of t h i s merger, and i t s approval (and 

imposition as conditions) of various r e l a t e d settlement 

agreements as i n the public i n t e r e s t . With the merger or without 

i t , BNSF would have needed the approval of the STB under section 

1134 3 t o obtain such trackage r i g h t s . 

I t i s w e l l s e t t l e d t h a t the Board has broad d i s c r e t i o n i n 

determining what conditions are necessary i n a merger proceeding. 

I t i s also undisputed t h a t tUe merger without conditions would 

have r e s u l t e d i n s i g n i f i c a n t competitive harm south of Houston, 

p a r t i c u l a r l y i n the U.S.-Mexico trade over the important Laredo 

gateway, which i s served only by UP and Tex Max. The Board had a 

wide range of options available t o i t t o pr&sair/e competition; by 

no means was the Board constrained t o choose the s o l u t i o n 

proposed by the applicants, t o t a l r eliance on BNSF. The Board 

could have declined t o approve or permit t h i s p o r t i o n of BNSF's 

trackage r i g h t s , ?.nd could have given Kansas Cit y Southern 

Railway Company, Tex Mex, or some other c a r r i e r exclusive 

trackage r i g h t s over UP to replace the service formerly provided 

by SP. Instead of choosing e i t h e r of these exclusive options, 

the Board chese an option t h a t prese.r\-ed a l i m i t e d r o l e f o r Tex 

Mex i n p r o v i d i n g a part of an a l t e r n a t i v e route f o r shipments 
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moving t o and from Mexico. At the same time, the Board also 

approved BNSF's trackage r i g h t s service under thc BNSF settlement 

ag-eement t o preserve access t o the extensive BNSF system f o r 

shippers. 

I t i s t r u e t h a t the Board has a p o l i c y of not imposing 

p r o t e c t i v e conditions i n a merger proceeding except where 

necessary co preserve essential services or t o prevent 

s i g n i f i c a n t competitive harm. As BNSF c o r r e c t l y points out, the 

ICC and the Board have generally subjected p a r t i e s seeking such 

r e l i e f t o an exacting standard of proof. The s i t u a t i o n here i s 

unusu.al i n t h a t the p o t e n t i a l harm t o Tex Mex, and i n t u r n t o 

t h i s important a l t e r n a t i v e Laredo r o u t i n g , would be caused not 

j u s t by the merger i t s e l f , but also by the settlement agreement, 

which gave BNSF a new ro l e i n t h i s region. 

The settlement agreement was ' v o l u n t a r i l y negotiated merger 

con d i t i o n t h a t f o r the most part was procompetitive and i n the 

publ i c i n t e r e s t . Indeed, without the settlement agreemant, i t 

would have been impossible t o approve t h i s merger. But t h a t does 

not mean t h a t the Board was required t o endorse or permit every 

part of the agreement and impose i t alone as a co n d i t i o n . The 

Board properly declined t o impose conditions g i v i n g exclusive 

access south of Houston t o BNS.", conditions t h a t could have 

resulted i n Tex Mex being forced out of the market, and i t s 

assets being sold t o some other c a r r i e r , most l i k e l y BNSF. 

I t i s not clear t o us how BNSF was harmed by the Board's 

remedy other than by the f a c t t h a t i t has l o s t the a b i l i t y t o use 
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this merger as an opportunity to gain an advantage on Tex Mex and 

i t s a f f i l i a t e , KCS, in the U.S.-Mexico trade. BNSF haz not 

claimed that Tex Mex's trackage rights w i l l una y interfere with 

i t s operations. Nor w i l l ' compete with Tex Mex for any 2-to-

1 shippers, since there are no r i shippers on the small segment 

where the BNSF and Tex Lex trackage rights overlap. Assuming 

that BNSF hds standing to complain about Tex Mex's trackage 

rights, BNSF has not shown that the Board's choice of remedy was 

arbitrary and capricious or contrary to the public interest. 

V 

THE ENVIRONMENTAL PROCESS ISSUES 
RAISED BY RENO ARE WITHOUT MERIT 

Reno i s concerned th a t the merger w i l l r e t u r n r a i l t r a f f i c 

on an e x i s t i n g l i n e through the c i t y from i t s pre-merger l e v e l of 

about 13 t r a i n s a day to i t s j.evel i n the 1980's of about 25 

t r a i n s per day. Although i t does not m.ake t h i s very c l e a r i n i t s 

b r i e f , Reno has argued before the Board t h a t t h i s a d d i t i o n a l 

t r a f f i c w i l l adversely a f f e c t pedestrian safety and increase a i r 

p o l l u t i o n and noise impacts. A l l of these impacts e i t h e r have 

been or w i l l be thoroughly addressed by the Board, and 

appropriate m i t i g a t i n g conditions have been already imposed or 

w i l l be imposed a f t e r the Board completes i t s special study of 

Reno impacts. Therefore, Reno's arguments should be r e j e c t e d by 

the Court. 
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1. tI£PA. Reno argues t h a t the Board erred i n d e c l i n i n g t o 

prepare an EIS i n t h i s case.''^ Under NEPA, however, an EIS i s 

only required f o r "major federal actions s i g n i f i c a n t l y a f f e c t i n g 

the q u a l i t y of the human environment." 42 U.S.C. 4332(2)(C). 

The Board's environmental rules provide t h a t an EA i s normally 

s u f f i c i e n t i n r a i l merger proceedings t o permit the agency t o 

take the "hard look" at the proposed act i o n required by NEPA. 49 

CFR 1105.€(b)(4). 

This Court has used a f o u r - p a r t t e s t f o r determining whether 

an agency properly declined t o prepare an EIS. See Cabinet 

Mountain, i85 F.2d at 681-82 and Idaho V. ICC, 35 F.3d 585, 595 

(D.C. C i r . 1994) (IdallQ) • The Court considers whether the agency 

took a hard look at environmental issues, whether i t i d e n t i f i e d 

the relevant issues, and whether the agency made a convincing 

case t h a t the impact was i n s i g n i f i c a n t or t h a t such impacts can 

be reduced t o a minimum. 

The Board has already met the f i r s t two parts of t h a t t e s t . 

The Board compiled a very extensi/e and comprehensive EA and Post 

EA, and those documents and Decision No. 44 thoroughly 

demonstrate t h a t the Board took the hard look and properly 

i d e n t i f i e d environmental issues as NEPA requires. See discussion 

at pp. 20-22 above. As explained there, the Board i s also i n the 

'''̂ Reno previously f i l e d a mandamus p e t i t i o n i n a United 
States D i s t r i c t Court seeking t o force the STB t o prepare an EIS 
fo r Reno i n t h i s case. The court dismis?^d f o r lack of 
j u r i s d i c t i o n i n City of Reno v. STB. No. ̂ V-N-96-441-HAM (RAM), 
on September 17, 1996. Reno has appealed t h a t decision t o the 
Ninth C i r c u i t i n No. 97-15562, C i t y of Reno v. STB (pending). 
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process of an extensive f u r t h e r study of m i t i g a t i o n f o r Reno. 

The proper place f o r the Board's f u l l explanation of the extent 

to which impacts on Reno can be reduced t o a minimum i s i n i t s 

f i n a l decision on Reno m i t i g a t i o n . When t h a t decision i s issued, 

and not before, t h i s issue w i l l be f i n a l and r i p e f o r review."' 

Reno's main argument on b r i e f i s t h a t the Board "admitted" 

t h a t the impact on the environment was s u b s t a n t i a l by the very 

act of i n s t i t u t i n g i t s special study t o develop f u r t h e r 

m i t i g a t i o n f o r th a t region. Reno Br. at 10. I t may be t h a t 

without the sub s t a n t i a l m i t i g a t i o n the Board has already imposed, 

and such f u r t h e r m i t i g a t i o n as i t may impose, the impacts on Reno 

could be s u b s t a n t i a l . But the f a c t t h a t the Board undertook t h i s 

a d d i t i o n a l study to fine-tune m i t i g a t i o n f o r impacts i n the Reno 

area i s not an admission th a t those impacts cannot be adequately 

mi t i g a t e d . 

Indeed, when the Board made i t s FONSI i n Decision No. 44, i t 

already had s u f f i c i e n t infcrmation t o know t h a t the impact of the 

merger on the broad area served by these c a r r i e r s , i n c l u d i n g 

Reno, would not be severe because i t could be successfully 

m i t i g a t e d t o i n s u b s t a n t i a l levels."^ As the Board noted there. 

'" This ripeness issue was f u l l y set out i n our motion t o 
sever and hold i n abeyance f i l e d on March 4, 1997, which remains 
pending. 

This merger as i t a f f e c t s Reno may be "controversial* i n 
a p o l i t i c a l sense, but i t i s not "controversial" w i t h i n the 
meaning of Greenpeace Action v. Fr a n k l i n . 14 F.3d 1324, 1333 (9 • 
Cir . 1992) . Th~t i s , there i s no s u b s t a n t i a l controversy over 
the e f f e c t of t h i s p r o j e c t as there was i n Greenpeace, where the 
s c i e n t i f i c community could not agree w i t h regard t o the impact -^f 

(continued...) 
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Reno has grown up around t h i s r a i l l i n e , and over the years, the 

c i t y has permitted casino and other entertainment i n d u s t r y 

developiuent immediately abutting the r a i l r o a d right-of-way. 

Decision No. 44 at 22J (J.A. ) . The Board noted the agency's 

longstanding p o l i c y of not imposing merger conditions t o attempt 

to r e c t i f y p r e e x i s t i n g conditions, but only t o m i t i g a t e merger 

impacts. See e.g., BN/Frisco, 360 I.C.C. at 952 The Board 

explained t h a t the merger w i l l merely r e s u l t i n increased t r a f f i c 

over an e x i s t i n g main li n e , ' ^ and t h a t any a d d i t i o n a l impacts 

caused by the merger on Reno's environmental problems i n the area 

of pedestrian safety, a i r p o l l u t i o n , and noise can e f f e c t i v e l y be 

addressed w i t h conditions. Decision Nc. 44 at 221, (J.A. 

Reno has not even discussed i n i t s b r i t f thc environmental 

consequences of the merger f o r Reno, nor does ; t dispute the 

(. . . continued) 
po l l a c k f i s h i n g i n the Gulf of Alaska. 

As explained i n note 17, t h i s merely brings the t r a f f i c 
back up t o l e v e l s SP c a r r i e d i n the 1980's. 

The Board imposed systemwide and regional m i t i g a t i o n 
t h a t applies t o Reno i n Decision No. 44. As the Board has 
emphasized throughout t h i s process, however, SEA i s continuing t o 
explore the issue of how best t o c r a f t f i n e tuned m i t i g a t i o n f o r 
Reno i n i t s f u r t h e r r..xtigation study process. U n t i l t h a t study 
i s completed, the Boa.̂ d has e s s e n t i a l l y stayed t r a f f i c increases 
through Reno r e s u l t i n g froiu the merger. A f t e r the process i s 
completed, the Board w i l l issue a reviewable f i n a l decision 
concerning m i t i g a t i o n f o r Reno. I f Reno i s s t i l l not s a t i s f i e d , 
i t w i l l then have another opportunity t o challenge tha Board's 
decision i n an appropriate court of appeals. 28 U.S.C, 2321 and 
2342 . 
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Board's analysis of these issues i n i t s environmental documents 

or i n Decision No. 44. Reno also says very l i t t l e about the 

supposed inadequacy of both systemwide and l o c a l i z e d m i t i g a t i n g 

conditions t h a t have been and w i l l be c r a f t e d t o deal w i t h the 

environmental problems of t h a t area other than t o argue t h a t some 

of the conditions merely require c o n s u l t a t i o n w i t h other agencies 

or compliance w i t h e x i s t i n g law.'^ Reno Br, at 11, Reno 

ignores, however, those conditions t h a t are most important t o i t s 

i n t e r e s t . As we have noted, the Board e s s e n t i a l l y stayed t r a f f i c 

increases through Reno pending the r e s u l t s of a special study, 

which may r e s u l t i n recommendations f o r s u b s t a n t i a l a d d i t i o n a l 

environmental m i t i g a t i o n . 

And by no means can the conditions t h a t the Board has 

already imposed be termed i n s u b s t a n t i a l , as Reno implies. I n 

Decision No. 44 the Board imposed 108 separate environmental 

conditions. Decision No. 44 at 276-289. For example, the 

Board's conditions required applicants t o pay m i l l i o n s of d o l l a r s 

to upgrade t h e i r locomotive f l e e t , t o h i r e more s t a f f f o r 

hazardous materials handling, and to h i r e a d d i t i o n a l s e c u r i t i e s 

forces. Moreover, the m i t i g a t i o n study i s thoroughly considering 

the need f o r a d d i t i o n a l m i t i g a t i o n f o r Reno and may r e s u l t i n 

f u r t h e r conditions. Jd. 

Next, Reno claims that the STB has improperly delegated i t s 

decision making responsibility to the applicants because i t 

'* Requiring compliance with existing regulation i s 
appropriate, where, as here, that regulation substantially 
a l l e v i a t e s the environmental problems that were identified. 
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r e l i e d upon applicants' environmental report i n i t s EA. Reno Br. 

at 9. Reno claims t h a t f o r t h i s reason t h i s case i s l i k e Idaho^ 

35 F.3d at 595, where the ICC was found t o have improperly 

delegated i t s environmental review r e s p o n s i b i l i t i e s t o other 

federal agencies. IdalliS i s inapposite. I n IdallQ, a r a i l r o a d 

proposed t o abandon a r a i l l i n e and undertake salvage a c t i v i t i e s 

i n an EPA superfund t o x i c waste s i t e . The ICC permitted the 

abandonment subject t o con s u l t a t i o n by the r a i l r o a d w i t h 

appropriate federal o f f i c i a l s t o derive proper procedures f c r the 

salvage a c t i v i t i e s . The court held t h a t the ICC erred by f a i l i n g 

to r e t a i n c o n t r o l over the matter t o make a f i n a l determination 

under NEPA i n l i g h t of the procedures a c t u a l l y required or 

suggested by those federal agencies. 

Here, the Board's analysis d i d not stop w i t h a p p l i c a n t s ' 

environmental report. Rather, SEA and i t s contractor 

independently v e r i f i e d the important d e t a i l s of t h i s a n a l y s i s , " 

and conducted i t s own study and analysis i n an extensive EA and 

Post EA, and i n the extensive ongoing m i t i g a t i o n study, and the' 

Board i t s e l f w i l l issue a f i n a l decision at the end of t h a t 

process. 

"' SEA's analysis included v e r i f y i n g projected r a i l 
operations, noise l e v e l impacts, and increases i n a i r emissions; 
assessing p o t e n t i a l impacts on safety; and performing land use, 
h a b i t a t , surface water and wetlands surveys, ground water 
analyses, and h i s t o r i c and c u l t u r a l resource surveys. SEA and 
i t s independent t h i r d - p a r t y consultant conducted approximately 
150 s i t e v i s i t s t o perform t h i s analysis. Decision No. 44 at 
218. 
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2. Clean A i r Act. Reno argues, without e l a b o r a t i o n , t h a t 

the STB needed t o make a "conformity determination" concerning 

the Reno/Sparks/Truckee Meadows Basin i n order t o meet the 

Board's requirements under the CAA and r e l a t e d EPA r e g u l a t i o n s . 

Reno Br. at 11. The Board was thoroughly j u s t i f i e d i n adopting 

SEA'S reasoning, not challenged by EPA i n i t s f o r 1 comment on 

the Board's EA and Post EA, t h a t the conformity guidelines do not 

apply t o t h i s merger because the Board does not maintain program 

c o n t r o l over r a i l r o a d emissions as pa r t of i t s continuing' 

r e s p o n s i b i l i t i e s . See discussion at pp. 23-24 above. Reno makes 

no more than a cursory challenge t o t h a t determination here, 

arguing t h a t "the STB has and exercises the a b i l i t y t o c o n t r o l 

operations of r a i l c a r r i e r s which impact emissions." Reno Br. at 

12. I t cannot dispute, however, t h a t the STB's program 

r e s p o n s i b i l i t i e s r e l a t e t o f i n a n c i a l transactions, rates and l i n e 

abandonments of r a i l c a r r i e r s , and not t o assuring t h a t r a i l 

operations are conducted so as t o minimize adverse impacts on a i r 

qua l i t y . ^ " 

°̂ Although the conformity guidelines do not apply, the 
Board has already imposed several broad and s u b s t a n t i a l 
conditions r e l a t i v e t o a i r q u a l i t y and i t i s i n the midst of 
comprehensive a i r q u a l i t y analysis f o r Reno i n i t s m i t i g a t i o n 
study. 
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CONCLUSION 

The petitions for review should be denied. 

Respectfully submitted, 

HENRI F. RUSH 
General Counsel 

LOJIS MACKALL, V 
Attorney 
Surface Transportation Board 
Washington, D.C. 20423-0001 
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49 U.S.C. § 11343. Consolidation, merger, and 
acquisition of control 

(a) The following transactions involving carriers 
providing transportation subject to the jurisdiction of 
the Interstate Commerce Commission under subchapter I 
(except a pipeline carrier), I I , or I I I of chapter 105 
of this t i t l e may be carried out only with the approval 
and authorization of tha Commission: 

(1) consolidation or merger of the properties or 
franchises of at least 2 carriers into one 
corporation for the ownership, management, and 
operation of the previously separately owned 
properties. 

(2) a purchase, lease, or contract to operate 
property of another carrier by any number of 
carriers. 

(3) acquisition of control of a carrier by any 
number of carriers. 

(4) acquisition of control of at least 2 
carriers by a person that i s not a carrier. 

(5) acquisition of control of a carrier by a 
person that i s not a carrier but that controls any 
nvimber of carriers. 

(6) acquisition by a r a i l carrier of trackage 
rights over, or joint ownership in or joint use 
of, a railroad line (and terminals incidental to 
it) owned or operated by another r a i l carrier. 

(b) A person may carry out a transaction referred to 
in subsection (a) of this section or participate in 
achieving the control or management, including the 
power to exercise control or management, in a common 
interest of more than one of those carriers, regardless 
of how that result i s reached, only with the approval 
and authorization of the Commission under this 
subchapter. In addition to other transactions, each of 
the following transactions are considered achievements 
of control or management; 

(1) A transaction by a carrier has the effect 
of putting that carrier and persons »ffiliated 
with i t , taken together, in control -* another 
carrier. 

(2) A transaction by a person affiliated vith a 
carrier has the effect of putting that carrier and 



persons a f f i l i a t e d with i t , taken together, in 
control of another c a r r i e r . 

(3) A transaction by at least 2 persons acting 
together (one of whom i s a c a r r i e r or i s 
a f f i l i a t e d with a carrier) has tho effect of 
putting those persons and c a r r i e r s and persons 
a f f i l i a t e d with any of tnem, or with any of those 
a f f i l i a t e d c a r r i e r s , taken together, in control of 
another c a r r i e r . 

(c) A person i s a f f i l i a t e d with a c a r r i e r under thi s 
subchapter i f , because of the relationship between that 
person and a c a r r i e r , i t i s reasonable to believe that 
the a f f a i r s of another c a r r i e r , control of which may be 
acquired by that person, w i l l be managed i n the 
interest of the other c a r r i e r . 

(d) (1) Approval and authorization by the Commission 
are not required i f the only parties to a transaction 
referred to in subsection (a) of thi s section are motor 
ca r r i e r s providing transportation subject to the 
j u r i s d i c t i o n of the Commission under subchapter I I of 
chapter 105 of this t i t l e and the aggregate gross 
operating revenues of those c a r r i e r s were not more than 
$2,000,000 during a period of 12 consecutive months 
ending not more than 6 months before the date of the 
agreement of the parties covering the transaction. 
However, the approval and authorization of the 
Commission i s required when a motor c a r r i e r that i s 
controlled by or a f f i l i a t e d with a c a r r i e r providing 
transportation subject to the j u r i s d i c t i o n of the 
Commission under subchapter I of that chapter i s a 
party to the transaction. 

(2) The approval and authorization of the Commission 
are not required i f the only parties to a transaction 
referred r.o in subsection (a) of thi s section are 
street, sxiburban, or interurban e l e c t r i c railways that 
are not controlled by or under com&'on control with a 
ca r r i e r that i s operated as part of a general railroad 
system of transportation. 

(e) (1) Notwithstanding any provisions of t h i s t i t l e , 
the Interstate Commerce Commission, in a matter related 
to a motor car r i e r of property provitSiig transportation 
subject to the j u r i s d i c t i o n of the Commission under 
subchapter I I of chapter 105 of thi s t i t l e , may exempt 
a person, class of persons, transaction, or cl a s s of 
transactions from the merger, consolidation, and 
acquisition of control provisions of thi s subchapter i f 
the Commission finds t h a t — 



(A) the application of such provisions i s not 
necessary to carry out the transportation policy 
of section 10101 of this t i t l e ; and 

(B) either (i) the transaction i s of lim,lted 
scope, or ( i i ) the application of such provisions 
i s not needed to protect shippers from the abuse 
of market power. 

(2) At least 60 days before any transaction exempt 
under this subsection from the merger, consolidation, 
and acquisition of control provisions of this 
subchapter may take effect, each carrier intending to 
participate in such transaction shall f i l e vith the 
Commission a notice of i t s intention to participate in 
such transaction and shall give public notice of such 
intention. The Commission shall prescribe the 
information to be contained in such notices, including 
the nature and scope of the transaction. 

(3) The Commission on i t s ovn initiative or on 
complaint, may revoke an exemption granted under this 
subsection, to the extent i t specifies, vhen i t finds 
that application of the provisions of this section to 
the persons, class of persons, or transportation i s 
necessary to carry out the transportation poliey of 
section loioi of this t i t l e . 

(4) I f the Commission, on i t s ovn initiative, finds 
that employees of any carrier intending to participate 
in a transaction exempt under this subsection from the 
merger, consolidation, and acquisition of control 
provisions of this subchapter are or v i l l be adversely 
affected by such transaction or i f employees of such 
carrier adversely affected by such transaction f i l e a 
complaint concerning such transaction vith the 
Commission, the Commission shall revoke such exemption 
to the extent the Commission deems necessary to reviev 
and address the adverse effects on such employees. 



49 U.S.C. § 11344. Consolidation, merger, and 
acquisition of control; 
general procedure and 
conditions of approval 

(a) The Interstate Commerce Commission may begis a 
proceeding to approve and authorize a transaction 
referred to in section 11343 of this t i t l e on 
application of the person seeking that authority. When 
an application i s filed vith the Commission, the 
Commission shall notify the chief executive officer of 
each State in vhich property of the carriers involved 
in the proposed transaction i s located and shall notify 
those carriers. I f a motor carrier providing 
transportation sxibject to the jurisdiction of the 
Commission under subchapter I I of chapter 105 of this 
t i t l e i s involved in the transaction, the Commission 
must notify the persons specified in section 10328(b) 
of this t i t l e . The Commission shall hold a public 
hearing vhen a r a i l carrier providing transportation 
subject to the jurisdiction of the Commission under 
subchapter I of that chapter i s involved in the 
transaction unless the Commission determines that a 
public hearing i s not necessary in the public interest. 

(b) (1) In a proceeding under this section vhich 
involves the merger or cont^rol of at least tvo class I 
railroads, as defined by the Commission, the Commission 
shall consider at least the folloving: 

(A) the effect of the proposed transaction on 
the adequacy of transportation to the public. 

(B) the effect on the public interest of 
including, or failing to include, other r a i l 
carriers in the area involved in the proposed 
transaction. 

(C) the total fixed charges that result from 
the proposed transaccion. 

(D) the interest of carrier employees affected 
by the proposed transaction. 

(E) whether the proposed transaction would have 
an adverse effect on competition among r a i l 
carriers in the affected region. 

(2) In a proceeding under this section which involves 
only carriers of passengers providing transportation 
subject to the jurisdiction of the Interstate Commerce 
Commission under subchapter I I of chapters 105 of this 



t i t l e , the Commission s h a l l consider at least the 
following: 

(A) the effect of the proposed transaction on 
the adequacy of transportation to the public. 

(B) the effect on the public interest of 
including, or f a i l i n g to include, other r a i l 
c a r r i e r s in the area involved in the proposed 
transaction. 

(C) the total fixed charges that r e s u l t from the 
proposed transaction. 

(D) the interest of c a r r i e r employees affected 
by the proposed transaction. 

(c) The Commission s h a l l approve and authorize a 
transaction under t h i s section when i t finds the 
transaction i s consistent with the public interest. 
The Commission may impose conditions goveming the 
transaction. When the transaction contemplates a 
guaranty or assumption of payment of dividends or of 
fixed charges or w i l l result in an increase of total 
fixed charges, the Commission may approve and authorize 
the transaction only i f i t finds that the guaranty, 
assumption, or increase i s consistent with the public 
interest. When a r a i l c a r r i e r , or a person controlled 
by or a f f i l i a t e d with a r a i l c a r r i e r , i s an applicant 
and the transaction involves a motor c a r r i e r , the 
Commission may approve and authorize the transaction 
only i f i t finds that the transaction i s consistent 
v i t h the public interest, v i l l enzible the r a i l c a r r i e r 
to use motor ca r r i e r transportation to public advantage 
in i t s operations, and v i l l not unreasonably re s t r a i n 
competition. When a r a i l c a r r i e r i s involved i n the 
transaction, the Commission may require inclusion of 
other r a i l c a r r i e r s located in the area involved i n the 
transaction i f they apply for inclusion and the 
Commission finds their inclusion to be consistent v i t h 
the public interest. 

(d) In a proceeding under thi s section vhich does not 
involve the merger or control of at least tvo class I 
railroads, as defined by the Commission, the Commission 
s h a l l approve such an application unless i t finds 
t h a t — 

(1) as a result of the transaction, there i s 
l i k e l y to be substantial lessening of competition, 
creation of a monopoly, or res t r a i n t of trade i n 
freight surface transportation i n any region of 
the Dnited States; and 



(2) the anticompetitive effects of the 
transaction outveigh the public interest In 
meeting significant transportation needs. 

In making such findings, the Commission shall vith 
resp'ict to any application that i s part of a plan c -
proposal developed under section 333(a)-(d) of this 
t i t l e , accord substantial veight to any recommendations 
of the secretary of Transportation. The provisions of 
this subsection do not apply to any proceeding under 
this section vhich involves only carriers of passengers 
proviilling transportation subject to the jurisdiction of 
the Commission under subchapter I I of chapter 105 of 
this citle. 

(e) A r a i l carrier, or a person controlled by or 
affiliated vith a r a i l carrier, together vith one or 
more affected shippers, may apply for approval under 
this subsection of a transaction for the purpose of 
providing motor carrier transportation prior or 
subsequent to r a i l transportation to serve inadequately 
served shippers located on a railroad other than the 
applicant carrier. Such application shall be approved 
by the Commission i f the applicants demonstrate 
presently impaired r a i l service and inadequate motor 
common carrier service vhich results in the serious 
failure of the r a i l carrier serving the shippers to 
meet the r a i l equipment or transportation schedules of 
shippers or seriously to f a l l othervlse to provide 
adequate normal r a i l services required by shippers and 
vhich shippers vould reasonably expect the r a i l carrier 
to provide. The Commission shall approve or disapprove 
applications under this subsection vithin 30 days after 
receipt of such application. The Commission shall 
approve applications vhich are not protested by 
interested parties vithin 30 days folloving receipt of 
such application. 
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UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY — CONTROL AND MERGER — 

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANY, ST, LOUIS SOUTHWESTERN RAILWAY 
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WESTERN RAILWAY COMPANY 

[OVERSIGHT] 

(Decision No. 10) 

Decided: October 24, 1997 

INTRODUCTION 

Ovfir.qight Condition. In a decision i n a related proceeding 
(Deciaion No. 44, sei-ved August 12, 1996, i n Finance Docket No. 
32760 (UP/SP)], we approved the common control and merger of 
Union Pacific and Southem Pacific Rail Corporation.' Because an 
unconditioned merger raised serious competitive issues i n various 
transportation corridors, our approval was subject to numerous 
conditions addressing the competitive harm that the merger would 
otherwise have produced. In addition to the spec i f i c m i t i g a t i o n 
measures we imposed, one of our conditions provided f o r a 5-year 
oversight process. As explained i n the decision authorizing the 
merger, the oversight condition was intended to "examine whether 
the conditions we have imposed have e f f e c t i v e l y addressed the 
competitive issues they were intended to remedy.' See UP/SP. 
Decision No. 44, s l i p op. at 146. 

'The )cey competitive condition that we imposed required UP to 
grant extensive tracltage r i g h t s to The Burlington Northem and 
Santa Fe Railway Company (BNSF). I n l i g h t of the breadth of the 
trackage r i g h t s condition imposed, we indicated that we would 
closely monitor BNSF's operations, p a r t i c u l a r l y i n c e r t a i n 
corridors. We also s p e c i f i c a l l y reserved the authority to impose 
.••/Iditional remedial conditions as necessary to a l l e v i a t e 
unanticipated competitive harm, i f the trac)cage r i g h t s or the 
other s p e c i f i c conditions were shown to be i n e f f e c t i v e . 

' We gave authority for merger and common control of a l l of 
the c a r r i e r s controlled by Union Pacific Corporation and by 
Southem Pacific Transportation Company. Where we are discussing 
pre-merger service, references to *UP" include only service by 
ca r r i e r s controlled by Union Pacific Corporation. . Otherwise "UP" 
refers to a l l of the carriers to which we gave merger a u t h o r i t y . 
"SP" refers to a l l of the railroads formerly controlled by 
Southern Pacific Rail Corporation. 
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As part of t h i s oversight condition, UP and BNSF have f i l e d 
q uarterly reports beginning October 1, 1996. More recently, the 
Board, on May 7, 1997, i n i t i a t e d a spec i f i c oversight proceeding 
i n which UP and BNSF f i l e d extensive progress reports on July 1, 
1997, to which 34 parties f i l e d comments, and to which, i n tum, 
UP, BNSF, and cert a i n other parties r e p l i e d . This decision 
represents the Board's findings and recommendations based on the 
record compiled i n t h i s f i r s t formal oversight proceeding 
regarding the competitive conditions imposed by the Board. 

Summary of Findings. The record indicates that thus f a r the 
merger, with the conditions we imposed, has not caused any 
substantial competitive harm. The record also shows that, a f t e r 
a somewhat slow s t a r t with regard to ce r t a i n l i n e s , BNSF had 
already i n i t i a t e d by July 15, 1997, what appear to be viable 
competitive operations over each of i t s key trackage r i g h t s 
l i n e s . We emphasize that these conclusions are preliminary, and 
that our oversight i s continuing. As numerous commenters have 
pointed out, i t i s too early i n the process to determine with 
c e r t a i n t y j u s t how vigorous the competition between UP and BNSF 
w i l l be over the long term, and whether BNSF's operations w i l l be 
e f f i c i e n t and responsive to shipper needs. 

While the record to date does not r e f l e c t any serious 
competitive problems, commenters have raised concems, which 
applicants readily ac)cnowledge, about UP's service and safety 
performance during the period following the consummation of t h i s 
transaction.' These service and safety deficiencies are quite 
serious and disturbing, and i n response, we are ta.'cing the 
unusual step of convening a sp-icial hearing so that parties may 
address these problems and discuss proposals tc resolve chem.' 
However, the oversight record does noc indicate that these 
service problems have resulted from any new market power 
conferred by our approval of the underlying merger. Thus, the 
evidence submitted does not indicate any reduction i n competition 
i n the markets that UP serves, which i s the focus of Che 
oversight condition imposed by the Board i n i t s approval of the 
merger. Rather, the record r e f l e c t s that disruptions have been 
caused by a var i e t y of factors, including UP's e f f o r t s to 
r e h a b i l i t a t e the deteriorating SP system and establish f a c i l i t i e s 
thac w i l l u l t i m a t e l y benefit shippers with improved service, and 
by other syscem integration e f f o r t s that have not proceeded as 
they should have. 

Board Action. As explained i n more d e t a i l below, nothing 
presented on t h i s record indicates to us that any major 
adju.stments i n the conditions we have imposed to assure continued 
competition are necessary, although we w i l l impose c e r t a i n 
a d d i t i o n a l requirements and include c e r t a i n d i r e c t i v e s to ensure 

' Common control of the railroads was consummated on 
September 11, 1996. 

' Rail Service i n the Wp.gf.p.n Unir.ttd States, STB 'Ex Parte 
No. 573, served Oct. 2, 1997. 
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that the e x i s t i n g conditions are implemented more e f f i c i e n t l y . 
Several parties have claimed reduced competition i n t h e i r e f f o r t s 
to reargue, or to assert for the f i r s t time, an entitlement to 
special proteccive conditions, but we have examined those 
arguments car e f u l l y , and f i n d them to be without merit. £££ 
section V below. However, our oversight w i l l remain v i g i l a n t : 
we w i l l require boch UP and BNSF Co concinue Co report on Cheir 
progress; we w i l l concinue Co assess che evidence in Chose 
reports, and any other evidence that we may see)t; and we w i l l 
make any adjustments to the conditions that we f i n d necessary. 

ARE THERE COMPETITIVE PROBLEMS? 

The UP/SP rai l r o a d merger i s unprecedented i n scope, 
encompassing most of the western United States. I f t h i s merger 
had been effectuated without the settlement agreements and 
additional conditions that we imposed, i t would have led to 
substantial competitive harm. While several parties that opposed 
the merger predicted that the merger would res u l t i n substantial 
competitive harm even with the BNSF trackage r i g h t s proposed by 
applicants, so far, we have seen no evidence of Che major and 
pervasive race increases that various parties predicted. 

Thus, although some of the commenters imply that competitive 
problems might result from the merger, i n fa c t , the record shows 
impressive systemwide rate reductions on the UP since the 
transaction was consummated. UP's July 1 progress reporc (UP/SP-
304, Confidential Appendix E) indicates rate reductions i n each 
of the following categories: Utah and Colorado coal t r a f f i c . Gulf 
Coast p l a s t i c s t r a f f i c , a l l 3-to-2 t r a f f i c , a l l 2-to-l t r a f f i c , * 
Gulf Coast chemicals, and grain c r a f f i c . This syscemwide 
evidence i s confirmed by a substantial amounc of evidence of 
p a r t i c u l a r rate reductions both on the UP system and cn the BNSF 
trackage r i g h t s segments. 

Not surprisingly, there have been several recfuests hy 
in d i v i d u a l shippers for additional competitive conditions. None, 
however, has been j u s t i f i e d , and there has been no complaint by 
shippers of rate increases on che UP lin e s . Notwithstanding the 
speculation and concern reflected i n some of che commenCs, as the 
Department of Justice (DOJ) notes, i t i s too early to t e l l 
whether any competitive problems w i l l emerge, and we w i l l 
therefore continue to monitor the s i t u a t i o n . 

* In Decision No. 44, we awarded BNSF access to shippers 
located along i t a trackage rights only where, as a resu l t of the 
merger, shippers previously served by two ca r r i e r s would now be 
served by only one ca r r i e r ( 2 - t o - l p o i n t s ) , We did not give BNSF 
access to shippers that had previously been served by only SP or 
UP ( 1 - t o - l poincs), or where shippers previously served by three 
c a r r i e r s would now be served by only two {3~co-2 poi n t s ) . 
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I I , 

ARE THE BNSF TRACKAGE RIGHTS CONDITIONS WOR.KING? 

SNSF A c t i v i t i e s . In approving t h i s merger, we stated that 
the competition provided by the BNSF trackage r i g h t s would be one 
of the key matters to be considered i n our oversight proceedings. 
We directed BNSF to begin trackage r i g h t s operations over Che 
essential corridors between Houston, TX, and New Orleans, LA; 
between Houston, TX, and Memphis, TN; and i n the Central 
Corridor. We warned that a f a i l u r e by BNSF to do so could r e s u l t 
i n a termination of these trackage r i g h t s and su b s t i t u t i o n of (or 
even d i v e s t i t u r e to) another c a r r i e r . 

In t h i s regard, BNSF noted i n i t s July 1, 1997 progress 
report that, since the merger transaction was consummated, i t has 
implemented direct t r a i n service through trackage r i g h t s over a l l 
of the routes to which i t received access, with the exception o i 
the 150-mile segment between Corpus C h r i s t i and Brownsville, TX, 
and the 1-5 Corridor on the west coast. Subsequent to the f i l i n g 
of that report, however, service over the 1-5 Corridor began on 
July 15, 1997. BNSF also indicaced Chac i t increased the t o t a l 
number of trackage rights t r a i n s i n operation over the various 
corridors from 392 trains i n May to 468 tr a i n s i n July. As of 
June 3C, 1997, BNSF had i n s t i t u t e d the following t r a i n service: 
d a i l y intermodal and d a i l y manifest service between Houston and 
New Orleans; d a i l y manifest service between Houston and Memphis, 
and Temple and Corpus C h r i s t i , TX; 5-day-a-week service between 
Denver, CO, and Provo, UT; 3-day-3-week service between Provo, 
UT, and Stockton, CA, and over the Eagle Pass corridor, a gateway 
in t o Mexico. BNSF-PR-4, v.s. Rickershauser at 4. I t i s evident 
thac BNSF has been able Co garner a significanc amounc of Cr a f f i c 
already, and boch BNSF and UP anticipate that BNSF's t r a f f i c 
levels w i l l continue to grow,' 

In the cr u c i a l corridor between New Orleans and Houston, 
BNSF has purchased the segment between Iowa Junction and 
Avondale, LA, and has made significanc c a p i t a l improvements t o 
upgrade t h i s l i n e , (UP has retained trackage r i g h t s over t h i s 
l i n e segment,) As explained below, operational problems have 
g r e a t l y hampered both BNSF and UP service over t h i s corridor, 
which w i l l be further explored i n the service proceeding 
i n i t i a t e d by the Board. However, BNSF's commitment to providing 
competitive service i n t h i s corridor appears s o l i d . * 

' Some parties have argved that BNSF has " i n f l a t e d i t s 
t r a f f i c figures by including t r a f f i c that BNSF handled before the 
merger and has now rerouted over the trackage r i g h t s l i n e s . " As 
DOJ notes, however, such rerouted t r a f f i c does contribute to the 
d'insity necessary to make competitive service possible, DOJ-2 at 
7, n , l , 

' BNSF has raised concerns that UP service problems are 
aciversely affecting BNSF's competitiveness, s£& BNSF-2 at 9-12, 
and UP has responded, asS. UP/SP-314, BNSF has not requested that 
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The only corridor on which BNSF's emergence as a competitive 
force 'las beer somewhat slow developing — aa confirmed by the 
comments by the California Public U t i l i t y Commission (CPUC), 
National I n d u s t r i a l Transportation League (N I T L ) a n d Sierra 
Pacific Power Company (SPP) — i s the Central Corridor,' CPUC 
claims that BNSF has made l i t t l e use of the Central Corridor to 
handle intermodal t r a i n s . But cn July 14, 1997, BNSF did 
i n s t i t u t e 7-day-a-week manifest service on the Central Corridor, 
which seems to be a s u f f i c i e n t ser-zice frequency to give BNSF a 
competitive presence over t h i s corridor. In addition, UP notes 
that now BNSF handles a substantial amount of intermodal t r a f f i c 
from Salt Lake City, UT, z.t a. d a i l y basis. Although we are 
somewhat concerned that -nuch of the t r a f f i c that BNSF i s hauling • 
i n these t r a i n s consists of empty cars, BNSF's opening of i t s 
brand new 1-5 Corridor' service should make available additional 
t r a f f i c flows for t h i s l i n e . 

One commenter, Kansas City Southem Railway Con^jany (KCS) , 
argues that the BNSF trackage r i g h t s should not u l t i m a t e l y be 
considered successful iinless BNSF i s aUole to capture the same 
share of the market as SP enjoyed p r i o r to the merger. We 
disagree wich t h i s approach, and agree with the assessment of the 
Department of Transportation (DOT) i n i t s submission that "BNSF 
market share . . . should not be the decisive c r i t e r i o n by which 
the l e v e l of competition i s judged, BNSF must have s u f f i c i e n t 
t r a f f i c to sustain service levels that allow i t to be a r e a l i s t i c 
choice for shippers, but the t r a f f i c l e v e l could be far less than 
that of an independent SP." DOT notes i n i t s comments that: 
"the most important indicator of the impact of the trackage 
r i g h t s conditions i s the effect BNSF's presence i n the market has 
on the rates offered by UPSP." 

we take any action, but instead has explained that i t i s 
reviewing these issues with UF and w i l l seek recourse from us 
only i f workable operating procedures are not adopted. 

' Because of concerns raised by various parties that UP's 
plans to route both i t s own and BNSF's central corridor t r a f f i c 
over i t s Moffat Tunnel l i n e might lead to undue congestion and 
delay, we permitted UP to discontinue service over i t s 
a l t e r n a t i v e route (the Tennessee Pass l i n e ) , but we withheld our 
approval l o r abandonment. The Public Service Company of Colorado 
asks that we continue oversight on the question of whether the 
Central Corridor c r a f f i c can be adequately served by the Moffat 
Tunnel route. We agree with that commenter Chat i t i s too early 
to t e l l whether the Moffat Tunnel i s capable of handling t r a f f i c 
d i verted from the Tennessee Pass l i n e . 

' As part of the BNSF Settlement Agreement imposed by the 
Board as a condition of the merger, both BNSF and UP were able to 
o f f e r for the f i r s t time a sin g l e - l i n e service along the west 
coast. 



STB Finance Docket No. 32760 (Sub-No. 2!) 

Another commenter, the United States Department of 
Agriculture (USDA), conducted "Listening Sessions" i n Dodge City 
and Wichita, KS, conceming the impacts of the merger. Based on 
those sessions, USDA contends that BNSF i s not providing 
e f f e c t i v e competition on grain movements from points m Kansas, 
Oklahoma, and Texas to the Gulf of Mexico, In p a r t i c u l a r , USDA 
notes that both BNSF and UP increased t h e i r rates $200 per car on 
September 1, 1997. USDA further claims that the Texas Mexican 
Railway Company (Tex Mex) has been receiving i n f e r i o r haulage 
righcs service from UP connecting KCS with Tex Mex; i t argues 
that we erred i n permitting abandonment of the "Pueblo l i n e " i n 
Colorado; and xt raises concems about the car supply practices 
of a l l of the western rail r o a d s . 

The one concrece example of a rate increase that USDA 
provides as support f o r i t s argument that BNSF i s not providing 
e f f e c t i v e competition i s a seasonal adjustment that the gram-
hauling c a r r i e r s have been making each year i n a n t i c i p a t i o n of 
the heavy demand during the harvest season. This increase does 
not appear to be anything out of the ordinary. Indeed, UP points 
out that, systemwide, grain rates have decreased since the 
merger, and there i s no evidence presented by any grain shipper 
of increased rates on t h i s record. 

Regarding i t s other arguments, we note f i r s t that USDA i s 
mistaken about the nature of the r i g h t s that Tex Mex received 
between Beaumont and Corpus C h r i s t i . Tex Mex received trackage 
r i g h t s , not haulage r i g h t s , and there has been no showing that 
those r i g h t s are inadequate, or that there i s any other basis on 
t h i s record to r e v i s i t the extent of the access granted to Tex 
Mex. 

.. 
Second, USDA seeks to reargue the merits of the abandonment 

permitted by the Board between NA Junction and Towner J'onction, 
CO. We granted that abandonment based upon a substantial record 
m UP/SP. Decision No. 44, a i i p op. at 204-206. There, we found 
that t r a f f i c on the l i n e was extremely l i g h t and that the c a r r i e r 
was experiencing a yec.riy loss on the l i n e of over $2.6 m i l l i o n . 
USDA has presented no evidence to cast doubt on those findings. 

F i n a l l y , the issues that USDA raises a'^out the car supply 
practices of railroads i n general are not related to t h i s merger 
oversight proceeding. 

Another commenter. International Paper Company 'IP), argues 
that BNSF is not an e f f e c t i v e competitor over the traclcage r i g h t s 
l i n e s . Notwithstanding the fact that i t has tendered substantial 
t r a f f i c to BNSF at Camden and Pine B l u f f , AR, IP asserts that i t 
cannot tender a greater percentage of i t s t r a f f i c to BNSF because 
that c a r r i e r h^s f a i l e d to supply the equipment the shipper 
desires. BNSF responds that i t has met with IP representatives, 
and has agreed to work to meet IP's equipment and service needs, 
BNSF has also indicated that IP has agreed to make additional 
t r a f f i c available to BNSF. We see no basis on which to intervene 
m t h i s matter now. 
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gummar-/. Tlie record to date indicates that BNSF has 
a c t i v e l y pursued i t s trackage r i g h t s , and there i s no evidence 
that UP has deliberately hampered BNSF's a b i l i t y to provide 
service over i t s trackage r i g h t s . There i s also no evidence that 
to date BNSF has not been working hard to become the e f f e c t i v e 
competitor envisioned by the trackage r i g h t s condition. 
Nevercheless, as part of our ongoing oversight condition, we w i l l 
continue to monitor c a r e f u l l y the efficacy of the BNSF trackage 
r i g h t s . 

xxz. 

ARE THERE DETAILS ABOUT IMPLEMENTATION 
OF THE CONDITIONS IMPOSED BY THE BOARD THAT 

NEED TO BE FURTHER WORKED OUT? 

a, np f i n i c i o n of 2-fn-l points, BNSF has noted that i t and 
UP s t i l l have not agreed upon a d e f i n i t i v e l i s t of 2-to- l shipper 
f a c i l i t i e s to which BNSF i s e n t i t l e d to access under our merger 
conditions. I t suggests that we establish a presumption that a l l 
shippers at 2-to-l points were served by both UP and SP p r i o r to 
the merger, and thus that UP bears the burden of showing thac 
t h i s was not the case i n p a r t i c u l a r instances. Arguing that a l l 
questions about which shippers at 2-to- l points may be served by 
BNSF should have been resolved by now, DOJ and DOT suggest that 
BNSF should be given access tc a l l shippers at 2-to-l points 
regardless of whether those shippers had access to both UP and SP 
service p r i o r to the merger. Their view i s that ensuring BNSF 
access to additional t r a f f i c w i l l enhance'BNSF's pot e n t i a l 
c r a f f i c base and hence i t s a b i l i t y to be an ef f e c t i v e competitor. 
As a r e s u l t , they conclude that, even i f som.e shippers obtain a 
w i n d f a l l , no shipper that i s e n t i t l e d to BNSF service would be 
deprived of i t . 

. UP claims that BNSF has greatly overstated any d i f f i c u l t i e s 
that the two railroads are having m i d e n t i f y i n g 2-to-l points. 
UP notes that, a f t e r the merger wa.s approved, i t provided BNSF 
with an i n i t i a l l i s t i n g of 2-to- l points and 2-to-l s h o r t l i n e s , 
and that the carriers have been engaged i n an ongoing process of 
r e f i n i n g that l i s t . UP asserts that, when BNSF has inquired 
concerning a pa r t i c u l a r shipper chac ic i s prepared Co serve, UP 
has responded prompcly. UP also noces Chac BNSF has requested 
confirmation of the 2-to-l status of a long l i s t of shipper 
f a c i l i t i e s that BNSF research indicates received two-carrier 
service thro gh reciprocal switching at some time i n the past. 
UP states that i t i s i n process of answering t h i s request, 
and that fewer than 20 of - 250 f a c i l i t i e s at issue moved any 
r a i l t r a f f i c t h i s year, whicn i t suggests makes t h i s dispute more 
t h e o r e t i c a l than real. 

The p o s s i b i l i t y that BNSF may be unable to obtain a prompt 
determination of whether BNSF i s e n t i t l e d to serve a p a r t i c u l a r 
shipper f a c i l i t y i s unacceptable. I f BNSF has t r a f f i c that i t 
would l i k e to be able to move, then i t would be inexcusable f o r 
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UP not to give a prompt reply i n d i c a t i n g whether UP believes that 
shipper may be served. We suggest that UP and BNSF establish a 
protocol f o r resolving such issues. For example, UP could be 
given 5 business days to respond. I f i t does not so respond, 
then BNSF would be authorized to provide service. I f UP objects, 
then the issue could be resolved through a r b i t r a t i o n or by us. 
UP and BNSF w i l l have 30 days to decide on a protocol f or 
resolving these issues and report back to us. I f they are unable 
to agree, each c a r r i e r shall set f o r t h the precise protocol i t 
believes we should adopt and a b r i e f argument i n support of i t s 
pos i t i o n . We then w i l l adopt a protocol for resolving 2 - t c - l 
disputes. 

We stand ready Co resolve promptly a l l disputes concerning 
issues of whether BNSF may serve a p a r t i c u l a r shipper. I t does 
not now appear, however, that we need to redefine 2-to-l shippers 
j u s t to give BNSF additional t r a f f i c . There i s no evidence that , 
BNSF lacks access to s u f f i c i e n t t r a f f i c to be an e f f e c t i v e 
conpetitor, or that UP has unreasonably impeded BNSF's access to 
shippers. We ahould note that, so f a r , we have been asked t o 
resolve only two disputes about whether a p a r t i c u l a r shipper 
could be served under our conditions, neither of which involved a 
simple determination of 2-to- l shipper status. We quickly 
resolved one of these conceming an ex i s t i n g shipper that asked 
for an expedited r u l i n g to move t r a f f i c immediately,' The other 
dispute concerns a shipper contemplating r e h a b i l i t a t i n g a 
f a c i l i t y located on the trackage r i g h t s l i n e s , which we are 
resolving i n another decision issued today,'" BNSF has pointed 
to no circumstance where i t has come to UP with a request f o r a 
c l a r i f i c a t i o n with respect to an actual shipper that desired to 
tender t r a f f i c to BNSF conceming w..ich UP did not pronptly 
respond. 

I t i s understandable that there i s a healthy tension between 
UP and BNSF about the exact parameters of our various conditions. 
These c a r r i e r s are dir e c t competitors, and as we predicted, our 
approval of the merger has led to continued r i v a l r y rather than 
col l u s i o n . I f a dispute threatens to impede the a b i l i t y of BNSF 
to provide competitive aervice — and that appears not to have 
been the case so far — we w i l l take appropriate action. 

b. Contract reopener condition and related t r a f f i c density 
concerns. Several parties have asked Chat we rei n t e r p r e t and 
broaden the contract reopener provision. That provision requires 
UP t o modify i t s contracts with shippers at 2- t o - l points so that 
BNSF w i l l have access to at least 50% of Che volume of each 2-to-
1 shipper that was under contract with e i t h e r UP or SP. The 
purpose of the contract reopener condition was to increase BNSF's 

' S£Si Decision No. 73 i n UP/SP. served August 14, 1997. 

£s£ BNSF-81 (UP/SP. Decision No. 75, r u l i n g on Che j o i n t 
p e t i t i o n of BNSF and R.R. Donnelley & Sons Company f i l e d August 
12, 1997). 
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p o t e n t i a l t r a f f i c base during the early months of i t s trackage 
r i g h t s operations." 

At the same time, we recognized that, i n at least some 
cases, shippers were given favorable contract terms only because 
UP could obtain e f f i c i e n c i e s by v i r t u e of i t being able to handle 
the shipper's entire volume. To give BNSF the benefits of the 
contract reopener provision while also providing UP with the 
r i g h t to extricate i t s e l f from contracts that would be 
unfavorable at 50% volume levels, we adopted Guideline No. 9. 
Guideline No. 9 permits UP to release the e n t i r e volume under 
contract i f a shipper elects to use the contract modification 
provision. See UP/SP, Decision No. 57 (STB served Nov. 20, 1996) 
s l i p op. at 12. Under Guideline No, 9, i f UP n o t i f i e s ".he 
shipper that i t would release the e n t i r e contract, then the 
shipper has the choice of either enforcing i t s e x i s t i n g UP 
contract i n i t s e n t i r e t y , or negotiating a contract with BNSF fo r 
whatever volume of t r a f f i c the ahipper chooses. 

Certain parties have asked us to eliminate Guideline No, 9, 
on the ground that i t has somehow impeded the use of the contract 
reopener provision and that l i t t l e use has been made of t h i s 
p r o v i s i o n . " BNSF notes that i t has been able to contract with 
fewer than 10 shippers whose t r a f f i c would otherwise have been 
under contract with UP. 

We w i l l not r e v i s i t the contract reopener provision and 
Guideline No. 9 at t h i s time. In Decision No. 44, we broadened 
the contract reopener provision i n response to arguments that, 
p r i o r to the merger, UP and SP had locked up much of the t r a f f i c 
at 2 - t o - l points i n contracts. Certain parties argued that, 
because of t h i s pre-merger contracting, BNSF would not have 
adequate c r a f f i c densities to provide competitive service over 
i t a craekage righcs segmencs. We imposed che concracc reopener 
condicion to assure chac BNSF would noc be foreclosed from 
compecing for sufficienc Craffic Co allow ic co provide e f f i c i e n c 
service, especially i n Che period immediacely afcer Che merger. 

We never viewed Che con-cracc reopener provision as Che 
li n c h p i n of BNSF's a b i l i c y Co compece over Chese rouces, Racher, 
as noced e a r l i e r , Che mosC important role of the condition was to 

" The contract reopener provision was i n i t i a l l y proposed i n 
an agreement between the Chemical Manufacturers Association (CMA) 
and the UP, As i n i t i a l l y structured, the provision was l i m i t e d 
to CMA members i n Louisiana and Texas, We broadened i t to a l l 2-
to-1 shippers. 

The suggestion of the CMA and the Society of the 
Plastics Industry, Inc, (CMA/SPI) that Guideline No, 9 i s 
unlawful because the Board lacks authority to override a contract 
i s wichouc merit because the shipper retains the option of 
enforcing i t s entire contract. Moreover, i f Guideline No, 9 were 
unlawful, the contract reopener provision would suffer from the 
same defect. 
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assure that the new entrant, BNSF, was not foreclosed from 
competing for adequate t r a f f i c during the early months of BNSF's 
operations." The contract reopener provision, i n f a c t , has 
enabled BNSF to obtain at least some additional t r a f f i c that 
would not otherwise have been available.'* I f the record had 
shown that BNSF has not been able to capture s u f f i c i e n t t r a f f i c 
f o r viable operations, then we would have been more disposed to 
modify the contract reopener provision or f i n d some other means 
of g i v i n g BNSF additional t r a f f i c . No such showing, however, has 
been made. 

In short, the contract reopener provision, with Guideline 
No. 9, has given BNSF additional competitive opportunities; i t 
has protected UP; and i t has guaranteed that shippers w i l l be no 
worse o f f — and may well be better o f f — than they were before 
the merger, when they had UP/SP competition. We w i l l not r e v i s i t 
t h i s matter. 

I n addition to the parties that have suggested that we 
should modify the contract reopener provision by eliminating 
Guideline No, 9, DOT contends that, even when a l l of UP's and 
SP's pre-merger contracts have expired, BNSF may continue to be 
hampered i n i t s a b i l i t y to contract f o r t r a f f i c because of i t s 
i n a b i l i t y to o f f e r discounts for serving a l l of a shipper's 
t r a f f i c at several d i f f e r e n t points, DOT argues that t h i s 
problem stems from the fact that BNSF i s only able to serve 2-to-
1 shippers, not a l l of the shippers that UP serves. DOT i s 
concerned that BNSF may not be able to amass s u f f i c i e n t t r a f f i c 
to provide competitive service over i t s trackage r i g h t s . 
Although they do not propose any remedy, CMA and SPI also express 
concem that UP's merger-enhanced "leveraging power" may impede 
BNSF's a b i l i t y to b u i l d t r a f f i c densities s u f f i c i e n t to compete 
successfully via i t s trackage r i g h t s . Similarly, BNSF has argued 
that i t should be given access to any exclusively served UP 
t r a f f i c that UP "bundles" with 2- t o - l t r a f f i c . 

There i s no basis on t h i s record f o r us to conclude that the 
economies UP could achieve by serving several of a shipper's 
plants along BNSF's trackage r i g h t s routes are so substantial as 
to impair unduly BNSF's a b i l i t y to compete for 2-to-l t r a f f i c . 
To the contrary, i t i s j u s t as l i k e l y -- indeed, probably much 
more l i k e l y -- that BNSF w i l l be able to a t t r a c t substantial 
t r a f f i c through the economies of scale that can be realized by 

Moreover, UP and SP submitted evidence i n the merger 
proceeding, which they also c i t e here, i n d i c a t i n g that the 
major i t y of the relevant UP and SP contracts were of short 
duration (expiring i n 1996), and that 94% of these e x i s t i n g UP/SP 
contracts would expire by t h e i r own terms by the end of 1997, 
None of the parties has challenged t h i s evidence. Under those 
circumstances, BNSF's limiced use of the provision i s not 
s u r p r i s i n g , 

'* At the same time, the record shows that shippers i n many 
cases have been able to obtain lower contract rates, e i t h e r from 
BNSF or from UP, because of the contract reopener provision, 

10 
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serving a l l of a shipper's requirements at a single location. 
Therefore, while we w i l l remain v i g i l a n t i n assuring the 
effectiveness of BNSF's trackage r i g h t s , at t h i s point and on 
t h i s record, there i s no reason to believe that BNSF w i l l be 
unable to provide a competitive presence through i t s trackage 
r i g h t s service. Thus, no changes i n our remedial conditions are 
needed ac t h i s time. 

c. New f a c i l i t i e s and transloading condition. The :.ew 
f a c i l i t i e s and transloading condition originated i n the BNSF and 
CMA agreements. The condition gave BNSF the r i g h t to serve any 
f a c i l i t i e s that are established a f t e r the merger on SP-owned 
lin e s over which BNSF receives trackage r i g h t s . We expanded the 
condition i n Decision No, 44 by giving BNSF the r i g h t to serve 
new f a c i l i t i e s established on bcth UP-owned and SP-owned lines 
over which BNSF obtained trackage r i g h t s , and by specifying that 
new f a c i l i t i e s would be defined to include new transload 
f a c i l i t i e s , including those owned or operated by BNSF, 

The purpose of t h i s condition was to rep l i c a t e i n d i r e c t 
competition that was available p r i o r to the merger to shippers 
considering new operations at locations defined as 1-to-l points. 
Those shippers were not protected by BNSF's a b i l i t y to serve 2-
to-1 shippers via i t s trackage r i g h t s . This and other s i m i l a r 
conditions addressing the preservation of di r e c t and i n d i r e c t 
competition made di v e s t i t u r e unnecessary," I t was not our 
int e n t i o n to open up UP's and SP's ex i s t i n g exclusively served 
t r a f f i c to dir e c t BNSF service through t h i s condition. That 
would have been a substantial overreach, and would have gone 
beyond remedying the competitive harm that was at issue. 

Ordinarily, shippers can lock i n the competitive benefits of 
t h e i r a b i l i c y Co locace new f a c i l i c i e s on the lines of Cwo or 
more independenc railroads by negociaCing a long-Cerm concracc 
wich Che ra i l r o a d on which Chey ul t i m a t e l y w i l l locate. 
Permitting BNSF to serve new f a c i l i t i e s was intended to replace 
competition that was lost by shippers who before the merger had a 
choice to locate f a c i l i t i e s at points served by UP or SP. 

One aspect of the new f a c i l i t i e s condition, on which some 
commenters have focused here, involves transloading f a c i l i t i e s . 
In authorizing the merger, the Board permitted BNSF to serve new 
transloading f a c i l i t i e s , i n order to presejrve the role that 
transloading played before the merger i n l i m i t i n g UP's and SP's 
market power at exclusively served points. For example, i t 
protected shippers that were exclusively served by only one of 
the merging railroads (either UP or SP) but whose rates would 
have been constrained by t h e i r a b i l i t y to transload to or from 
the other nearby r a i l r o a d . With t h i s condition i n place, such 
shippers at 1-to-l points have the opportunity to i n i t i a t e 
transloading operations served by BNSF over i t s trackage r i g h t s . 

" We also saw t h i s condition as another way to assure 
adequate t r a f f i c for BNSF on i t s trackage r i g h t s l i n e s . 

11 
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UP and BNSF have been unable to reach agreement on a 
protocol for determining exactly when and how shippers w i l l be 
able to take advantage of the important new f a c i l i t i e s condition, 
and each has agreed that i t might well be desirable f o r t h i s 
dispute to be resolved by the Board. P a r t i c u l a r l y , they seem to 
be unable to agree on what constitutes a "new f a c i l i t y " or a "new 
transloading f a c i l i t y . " With regard to new f a c i l i t i e s , we noted 
i n Decision No. 61 (STB served Nov. 20, 1996) s l i p op. at 9, 
merely that "new f a c i l i t i e s " was defined i n the CMA agreement, 
from which t h i s condition originated, to exclude expansions of or 
additions to exis t i n g f a c i l i t i e s . BNSF now asks that we 
determine that new . f a c i l i t i e s include: 

(1) vacant or exis t i n g rail-served f a c i l i t i e s that 
undergo a change of ownership or lessee and (a) change 
the product shipped from or received at the f a c i l i t y , 
or (b) have' not shipped or received by r a i l f o r at 
least 12 months p r i o r to the resumption or proposed 
resumption of r a i l service; 

(2) e x i s t i n g f a c i l i t i e s constructing trackage f o r 
accessing r a i l service f o r the f i r s t time; and 

(3) newly constructed rail-served f a c i l i t i e s . 

UP submits that only the t h i r d item m BNSF's proposed d e f i n i t i o n 
IS appropriate, but concedes thac, i n an o f f e r at compromise that 
has since been withdrawn, i t had been w i l l i n g to incorporate the 
second item as well. 

We do not believe that i t i s necessary or appropriate for us 
to determine, i n advance, the exact parameters of Che new 
f a c i l i c i e s condicion. As we have noced, che underlying purpose 
of Che condicion i s co replace compecicion that would have been 
lose pursuanc co Che merger. A decerminacion of whecher a new 
f a c i l i c y such as a cransload f a c i l i c / addresses Che loss of 
compecicion ChaC Chis condicion was incended Co remedy, or 
whether i t instead amounts to an overreach, however, i s f a c t -
s p e c i f i c ; i t cannot be made i n a vacuum, nor can i t be broadly 
defined. Rather, each determination w i l l no doubt be unique, 
given the expected differences i n each shipper's circumstances. 
Thus, i n each case, we must examine the p a r t i c u l a r circumstances 
to determine whether the condition has been met. See, e.g., our 
decision issued today i n UP/SP. Decision No. 75 (STB served Oct. 
27, 1997)(Donnelley). I n Donnelley, we determined that a 
p a r t i c u l a r f a c i l i t y was covered by the "new f a c i l i t i e s condition" 
because (a) p r i o r to thc merger, SP would have been able to o f f e r 
a transloading a l t e r n a t i v e i n competition with a d i r e c t UP 
movement i n t o the shipper's plant; (b) the f a c i l i t y had not been 
served by r a i l for four to f i v e years; and (c) the transloading 
operation w i l l be e n t i r e l y d i f f e r e n t i n nature and purpose from 
that of the f a c i l i t y ' s p r i o r use. 

There are, of course, situations i n which broad rules, 
p o l i c y guidelines, or agency declarations are necessary and 
appropriate to provide expedition or p r e d i c t a b i l i t y i n i n d i v i d u a l 
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cases. Here, however, we do not believe that broadly applicable 
rules or declarations are warranted. There has not beer a flood 
of new f a c i l i t y controversies; to the contrary, the condition has 
been i n place for over a year, and to date, only one controversy 
has been brought to our at t e n t i o n . Moreover, we are confident 
that we can resolve any controversies that are brought before us 
q.iickly. We note that, i n the only controversy that we have been 
asked to resolve, we were able to act i n j u s t over two months. 
See Donnelley, supra. '* We understand the parties' desire f o r 
p r e d i c t a b i l i t y , and indeed, we believe that our decision i n 
Donnelley should provide substantial guidance for the future. A 
rule or guideline to cover a l l possible fact patterns, however, 
i s simply not feasible or appropriate now.''' 

IV. 

WHAT ABOUT SAFETY AND SERVICE PROBLEMS? 

Several commenters are understandably concemed about the 
s i g n i f i c a n t post-merger service d e t e r i o r a t i o n on UP's l i n e s . 
They note problems i n a l l segments of UP's system," i n terms of 
poor t r a n s i t times and inadequate car supply and delivery 
performance, UP has also experienced three t r a g i c t r a i n 
accidents i n recent months, which have triggered concem and 
action by the Federal Railroad Administration (FRA), 

UP acltnowledges that operacing problems have proven to be 
more severe than o r i g i n a l l y anticipated, and that they are 
creating s i g n i f i c a n t d i f f i c u l t i e s f o r i t s customers, UP 
maintains, however, that i t s current post-merger service and 
safety problems are for the most part unrelated to the merger of 
the operations of i t s r a i l c a r r i e r s . 

In discussing the operational problems that i t i s 
experiencing, UP points to several causes. F i r s t , UP notes the 
poor condition of SP's plant. Also, because the labor agreements 
needed to implement the merger were not f i n a l i z e d u n t i l recently, 
UP has 'been largely precluded u n t i l now from even beginning i t s 
workforce integration. In addition, the new system-wide 
compucerized concrol network needed to operate the merged system 
has not been f u l l y i n place; i t i s being implemented i n phases, 
with the f i n a l implementation expected by March 1, 1998 (instead 
of the e a r l i e r projection of May 1998), F i n a l l y , UP ci t e s 

" Indeed, we would have acted more quickly i n Donnelley had 
we not had to consider the broader request f o r r e l i e f being 
sought here by BNSF. 

" Cf, the comments cf DOJ and DOT, suggesting that the 
d e f i n i t i o n of "new f a c i l i t y ' should be functional, i n that i t 

4 should t u r n on whether new service i s being established rather 
than whether exi s t i n g structures are being served, 

" In p a r t i c u l a r , the Houston/Gulf Coast, the SSW Corridor, 
the Central Corridor, the 1-5 Corridor, and the Powder River 
Basin area, 
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several unrelated events that have exacerbated i t s operating and 
service problems. These events include delays for t r a f f i c moving 
to and from Mexico related to the recent p r i v a t i z a t i o n of that 
country's rai.l l i n e s ; a dramatic increase i n the volume of 
pl a s t i c s shipments requiring storage i n t r a n s i t ; CSX problems 
east of New Orleans caused by hurricane Danny; a ma^or flood i n 
the nation's largest coal mine i n the Powder River Basin; and Che 
h i r i n g of a number of former SP crew members by BNSF Co s t a f f ics 
new operacions, leaving UP with a shortage of s k i l l e d workers. 

UP's July 1 progress report i n t h i s oversight proceeding 
outlines i t s implementation or planned implementation of a number 
of measures that w i l l reduce the current operational 
d i f f i c u l t i e s . More recently, on August 29, 1997, UP issued a 
press release indicating that i t has stepped up the measures 
outlined on July 1, which i t has furth e r modified i n i t s October 

' 1 progress report. As we would expect, UP has indicated that the 
prompt resolution of i t s service and safety problems i s i t s 
highest corporate p r i o r i t y . 

As noted above, we have i n s t i t u t e d a proceeding to look i n t o 
whac should be done about the very real r a i l service problems i n 
t.he western United States. With regard to safety, UP appears to 
be f u l l y cooperating with FRA, the federal agency with 
r e s p o n s i b i l i t y for r a i l safety enforcement, i n addressing 
concerns i d e n t i f i e d by that agency. 

The essential point for the purposes of t h i s oversight 
proceeding, however, i s that the service and safety matters we 
have j u s t discussed do not appear to be the result of a lack of 
adequate competition or the anticompetitive acts of the merging 
c a r r i e r s , or, most s p e c i f i c a l l y , the ineffectiveness of the 
competitive conditions imposed oy the Boara on the merger. 
Nevertheless, we w i l l continue to monitor closely the competitive 
s i t u a t i o n r e s u l t i n g from our approval of t h i s merger, 

v. 

ARE ANY NEW.CONDITiONS REQUIRED? 

Our review of the record indicates that no major new 
conditions are required to assure the preservation of vigorous 
competition i n the markets affected by the merger. Several 
p a r t i e s have requested new conditions or have renewed condition 
requests that we previously denied. I t i s not Che purpose of 
t h i s oversight proceeding to give the parties an opportunity to 
r e l i t i g a t e our merger decision, and i n the absence of a 
competitive problem, i t would not be appropriate for us to reopen 
the merger and impose additional conditions. Our resolution of 
various requests for additional conditions and our examination of 
sp e c i f i c concerns follows. 

a. Tex Mex's contention that the trackage r i g h t s condition 
that we imposed may not be accomplishing i t s intended purpose i s 
without support. Tex Mex i s essentially rearguing the Board's 
decision to l i m i t the trackage r i g h t s granted to i t to t r a f f i c 
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having a p r i o r or subsequent movement over Tex Mex's l i n e s . The 
Board granted these trackage r i g h t s to Tex Mex to assure thac the 
merger would not erode i t s t r a f f i c base and undermine i t s a b i l i t y 
to provide an a l t e m a t i v e route to the Laredo gateway f o r t r a f f i c 
to and from Mexico. Tex Mex concedes, however, that the trackage 
r i g h t s have permitted i t to increase i t s t r a f f i c since the 
merger. X.hus, the condition we imposed i s wor)-ing as 
anticipate-i. 

o. Sierra Pacific Power Company and Idaho Power Comnany 
(SPP) contend that UP and BNSF/Utah Railway (UR) competition for 
t h e i r coal t r a f f i c to the North Valmy Station i n Nevada has been 
inadequate. SPP seeks esse n t i a l l y the same broad r e l i e f that i t 
sought, and we denied, m the merger proceeding. SPP argued 
there, as i t continues to argue hert, that BNSF w i l l not be able 
to provide an adequate substitute for SP's service and that SPP 
should be given the authority to choose another c a r r i e r to 
operate at reduced trackage r i g h t s fees ( i . e . , fees lower than 
those now paid by BNSF) from a l l coal mines i n Utah and Colorado 
served by SP. 

SPP has not j u s t i f i e d the broad r e l i e f i t seeks, nor has i t 
j u s t i f i e d narrower r e l i e f directed to the s i t u a t i o n at the North 
Valmy f a c i l i t y . The short answer to SPP's claims i s that 
competition has not decreased because of the merger, UP proposed 
contract rates on SPP's t r a f f i c that were lower than those that 
prevailed before the merger, but SPP declined the o f f e r . 
Subsequently, BNSF contracted with SPP to carry some coal to 
North Valmy. These events do not show any decrease i n 
competition since the merger. 

We are aware that SPP has f i l e d a rate complaint against 
UP's rates between the loadout f a c i l i t i e s at Sharp, UT, serving 
the Southem Utah Fuel Company (SUFCO) mine and the North Valmy 
s t a t i o n ; " as part of that proceeding, SPP must show that UP i s 
market domina:.. over SPP's t r a f f i c . We do not intend to prejudge 
that complaint here. We conclude, however, that, on t h i s record, 
no basis has been provided to disturb our o r i g i n a l f i n d i n g i n 
UEZ££, Decision No. 44, that SPP'S competitive alt e r n a t i v e s at 
North Valmy are not impaired by the merger. I d ^ , r l i p op at 
187. 

UP notes that the p r i n c i p a l oource of coal f o r the North 
Valmy f a c i l i t y i s the SUFCO coal mine, which i s served only by 
truck. SUFCO coal moves by cruck 81 miles Co che Sharp 
cransloading f a c i l i c y on Che UP lin e s , and chen 460 miles by r a i l 
to Valmy. SUFCO coal can also move by tmek 94 miles to the 
Savage transloading f a c i l i t y , and then 491 miles by r a i l to 

" UP i s now moving SUFCO cô ''' from the Sharp load-out Co 
Norch Valmy under a newly escablx^ned common c a r r i e r rate SPP 
has challenged the reasonableness of that rate i n Sierra Par-ifir-

gQv̂er Cnmpflny, er. n] v. union Pari f i r R^nr-̂ f,̂  r-7mnnry STB 
Docket No. 42012, f i l e d Aug. 1, 1997, 
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Valmy, using a UR/BNSF movement." The a v a i l a b i l i t y of these 
apparently comparable routings indicates that there continues to 
be competitive r a i l service to allow SPP to receiva i t s coal 
requirements from the SUFCO mine. Moreover, as UP notes, there 
are other BNSF/UR-served mines even closer to Savage than the 
SUFCO mine that could be used to meet North Valmy's needs, at 
least to the extent that they exceed i t s minimum contractual 
commitment to receive coal from SUFCO. The service SPP i s now 
receiving from BNSF to move coal to North Valmy under contract i s 
but one of the options that we observed i n UP/SP Decision No. 44. 

In short, SPP has not shown that we should impose conditions 
to create additional competition f o r i t s t r a f f i c . 

c, Railro operates a coal transloading f a c i l i t y near the 
Savage transloading f a c i l i t y i n Utah. UP reached a settlement 
agreement with UR giving that c a r r i e r access to the Savage 
f a c i l i t y f o r the f i r s t time. The agreement did not give UR 
access to the Railco f a c i l i t y . This issue was decided i n UP/SP. 
Decision i n No. 44, and again i n Decision No, 66 (STB served Dec. 
31, 1996), where we explained that: 

We realize that the [UR] agreement, by providing an 
increased r a i l option for one shipper but not f o r 
another, may disadvantage the one fo r whom the 
increased option has not been provided. That, however, 
i s not the kind of harm that should be r e c t i f i e d under 
the 49 U.S,C, 11344(c) conditioning power, which was 
not used by the ICC and w i l l not be used by us to 
equalize rates and service among competing shippers, 

( I d - , s l i p op. at 14). Railco has presented no reason here to 
dist u r b that determination, 

d, C-/prus Amax is i n the process of s h i f t i n g production 
from the Plateau Mine to i t s new f a c i l i t y at Willow Creek, where 
UR, as the sole o r i g i n a t i n g c a r r i e r , w i l l provide equal 
competitive access to UP and BNSF. Cyprus Amax argues that 
BNSF's trackage r i g h t s for movements of coal from Utah o r i g i n s to 
Los Angeles, CA, for export should be expanded. I t maintains 
that BNSF should be granted trackage r i g h t s over UP's route to 
Los Angeles through Las Vegas, NV, or by some other means. 
Before the merger, Cyprus Amax used SP to haul coal, even though 
i t s route was 470 miles longer than UP's. Although BNSF service 
i s available over the same route that SP previously used, Cypms 
Amax cia .ms that BNSF's rates are s i g n i f i c a n t l y higher than were 
SP's rates. 

Given UP's substantial geographic advantage, i t i s not 
sur p r i s i n g that UP has been able to o f f e r a lower rate on these 
movemenCs chan BNSF can. Alchough SP was evidencly o f f e r i n g a 
low race f o r these movements, BNSF has explained that SP's 

" As we explained i n UP/SP. Decision No. 44, j o i n t - l i n e 
movements of u n i t - t r a m coal are not inherently less e f f i c i e n t 
than s i n g l e - l i n e movements. 
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p r i c i n g package apparently reflected equipment riackhauls that 
made the movement for Cyprus Amax economically viable, and UP 
states that BNSF has every opportunity and incentive to escablish 
s i m i l a r baclchauls with shippers m the Utah Valley. Indeed, 
Cyprus Amax quotes approvingly from UP's o r i g i n a l merger 
app l i c a t i o n that the export coal market " ' i s intensely 
competitive with lower coat Australian coal(,) the leading 
contender i n end-markets....'" UP submitted evidence i n i t s July 
1, 1997 report indicating that i t s systemwide rates for export 
coal declined 4-5% over the l a s t year. Thus, Cypms Amax has 
shown no evidence here of competitive harm resu l t i n g from the 
merger that i s s u f f i c i e n t to j u s t i f y additional conditions, 

e. New Orleans. In i t s July progress report and i t s August 
1" f i l i n g , BNSF asserts that access by BNSF to former UP or SP 
cusc '?r^ at New Orleans through reciprocal switching has not 
been permitted by UP, allegedly disadvantaging shippers of 
westbound t r a f f i c out of New Orleans by denying the.n access to 
the competitive two-carrier service they enjoyed p r i o r to t h i s 
merger. BNSF indicates that i t plans to f i l e a separate p e t i t i o n 
conceming t h i s matter. BNSF-PR-4 at. 12, BNSF-1 at 18. DOT 
urges us to inquire i n t o t h i s problem and to take whatever 
remedial action i s necessary. DOT-1 at 6. 

UP responds that t h i s condition request by BNSF i s (a) 
untimely, (b) contrary to the BNSF settlement agreement, and (c) 
wholly u n j u s t i f i e d . UP argues that the request i s u n j u s t i f i e d 
because the r e l a t i v e l y few shipptrs i n New Orleans that are 
served by i t and open to reciprocal switching are also open to 
KCS and I l l i n o i s Central Railway (IC), and thus those shippers 
did not lose r a i l competition as a result of the merger, UP 
notes that, contrary-to DOT'S statement, KCS and IC are free to 
handle t r a f f i c of these shippers that i s bound co or from points 
west of New Orleans. I t notes that no New Orleans shipper has 
shown that the merger i o ^ t i t without any r a i l competition," 

BNSF has not presented any basis on t h i s record f o r us to 
conclude that an additional condition i s warranted at New 
Orleans, I f BNSF f i l e s a p e t i t i o n concerning t h i s matter, we 
w i l l examine i t i n more d e t a i l . 

f. North American Logiscica Seryicsa (NALS) has attempted to 
reargue i t s request for direct BNSF service for i t s Wunotoo, NV, 
plant near Reno, NV, which was denied i n UP/SP. Decision No. 44, 
s l i p op. at 192. That plant was an exclusively served s i t e 
before the merger, and continues to be exclusively served by UP. 
NALS has presented no new evidence or changed circumstances 
s u f f i c i e n t to support i t s request f o r d i r e c t BNSF service. 

" UP indicates that i t w i l l o f f e r a f u l l response when and 
i f BNSF's p e t i t i o n i s f i l e d . 
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V I . 

IJ'SOR ISSUES 

The United Transportation Union (irrU) alleges t.hat there 
have been instances where UP has made certam laibor changes p r i o r 
to negotiating an implementing agreement to permit those changes. 
UP admits that there have been a handful of occasions where t h i s 
has occurred, but states that when these matters have been 
brought to i t s accencion, ic has caken prompc corrective action. 
UP has now negotiated or a r b i t r a t e d most of the necessary new 
agreements aa contemplated by the New York Dock" conditions. 
While nc jurther labor protective conditions have been j u s t i f i e d , 
we adttwnish UP scrupulously to observe i t s New York Dock 
obligations. 

V I I . 

ARE WE GETTING ENOUGH INFORMATION? 

Although the information that UP and BNSF submitted i n t h e i r 
f i r s t three quarterly reports lacked s u f f i c i e n t d e t a i l , the 
reports that were f i l e d on July 1, 1997, were much more 
comprehensive. We believe that we are now gett i n g the 
appropriate type and amount of information." UP and BNSF have 
proposed, and we agree, that the e x i s t i n g quarterly reporting 
schedule, with comprehensive summary presentations to be f i l e d i n 
the July 1, 1998 progress reports, should be continued. With 
respect to the July 1 repci-s, interested parties w i l l then have 
45 days from July 1, 1998, to comment on oversight issues, and 
re p l i e s by UP and BNSF w i l l Le due 15 days l a t e r . We w i l l 
continuously monitor the quarterly repor'-s, and we anticipate 
issuing another report concerning oversight issues following a 
review of the July 1 submissions and the comments. Of course, we 
always reserve the r i g h t Co alcer che reporting schedule or 
i n t e n s i f y the monitoring. Any parties seeking immediate, merger-
rel a t e d r e l i e f should use our ordinary formal complaint or 
declaratory order procedures. 

" New York Dock Rv. - Control - Brooklyn Eastern D i s c . 360 
I.C.C. 60 (1979), a f f ' d sub nom. New York Dock Ry. v. United 
Statea. 609 F.2d 83 (2d Cir. 1979) (standard labor protective 
conditions f o r mergers, consolidations, and control proceedings). 

" DOT and the National Railroad Passenger Corporation 
(Amtrak) have requested that UP provide detailed information i n 
i t s cfuarterly reporcs on the e f f e c t that the merger has had on 
on-time passenger t r a i n performance. By statute, Amtrak i s 
required to negotiate contractual incentives and penalties f c r 
on-time performance. UP and Amtrak are apparently in the midst 
of renegotiating t h e i r contracts. Except co the extent that we 
are required to dc so under 4 9 U.S.C. 24308, we see no reason to 
interpose ourselves m t h i s process, which ia unrelated to the 
issue of competitive service f o r shippers, the focus of t h i s 
oversight proceeding. 
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There i s no reason to open t h i s proceedi.ng for formal 
discovery procedures as some parties have suggested. Rather, the 
Board hereby directs that UP and BNSF sh a l l make available t h e i r 
100% t r a f f i c tapes by July 15, 1998. The type of data that would 
then be available for t r a f f i c from July 1 of the previous year to 
June 30 of the reporting year would permit interested persons to 
address whether the competitive conditions imposed by the Board 
are workin-" as envisioned. Formal discovery procedures would add 
no new relevant information on competition and would complicate 
t h i s OT^rsight process unnecessarily. 

We note that, on October 16, 1997, we issued an order 
prescribing the type of information that UP must f i l e 
p e r i o d i c a l l y i n the proceeding involving service i n the westem 
United States. We w i l l concinue to examine that information, as 
well as any f i l i n g s that shippers and others make i n that 
proceeding. I n addition, shippers may continue the e x i s t i n g 
informal process of bringing i n d i v i d u a l r a i l service conplaints 
to our Office of Compliance and Enforcement. 

This action w i l l not s i g n i f i c a n t l y a f f e c t either the q u a l i t y 
of the human environment or the conservation of energy resources. 

3 UP and BNSF shall submit t h e i r proposed protocol(s) 
concerning i d e n t i f i c a t i o n of 2- t o - l points w i t h i n 30 days. 

2. UP and BNSF shall continue to report quarterly, with 
comprehensive summary presentations included i n t h e i r progress 
reports due on July 1, 1998. 

3. UP and BNSF shall make t h e i r 100% t r a f f i c tapes 
available by July 15, 1998. 

4. Comments of interested parties concerning oversight w i l l 
be due on August 14, 1998. 

5. Replies w i l l be due September 1, 1998. 

6. This decision i s e f f e c t i v e immediately. 

By the Board, Chairman Morgan and Vice Chairman Owen. 

Vernon A. Williams 
Secretary 
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Hon. Vernon A. Williams 
Secretary 
Surface Transportation Board 
Room 1324 
12th & Constitution Avenue N.W. 
Washington DC 20423 

Re: Finance Docket No. 32760, Union Pacific Corp.. et a l . — 

Contrgl and Merger -- Southern Pacifig Rail CgrPn et 
a l . . and Embraced Proceedj.ncs 

Dear Mr. Williams: 

The undersigned counsel hereby enter their appearance on 
behalf of Archer Daniels Midland Company, which has filed a Notit:-> 
of Intent to Participate in the captioned proceedings. Arch^ir 
Daniels Midland Company chooses to be identified by the acronvm 
"ADMC* in these proceedings. 

t̂/X ^ \ 1996 

s incere ly . 

(\y^ ox^y Andrew P. Goldstein 
John M. Cutler, Jr. 
Attorneys for 
Archer Daniels Midland Company 

cc: Counsel for Applicants 
Administrative Law Judge Nelson 

APG/rmm 
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Mr. Rioh .rd S. Fitzsimmons 
Directi-i..-
Interstate Conimerce Conunission 
Office of Congressional and Public Affairs 
Washington, D.C. 20423-0001 

Dear Mr. Fitzsimmons: 

Please find enclosed copies of correspondence my o f f i c e has received 
regarding the Union Pacific/Southern Pacific Proposed Railroad Consolidation. 

* I would respectfully request that theee l e t t e r s be placed i n the public 
docket for t h i s proceeding. I would also greatly appreciate i t i f these 
constituents might be added to the service l i s t to that they w i l l receive 
copies of a l l future Commission decisions in t h i s proceeding. 

Please feel free to contact my Congressional o f f i c e i f you have any 
questions regarding t h i s matter. 

Thank you for your attention to this matter. 

With best wishes. 

^cerely, 

RJDtwf 
Enclosures 

rhard J T Durbin 
Member of Congress 

o 

no 
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CAPITOL OFRCE; 
P O. BOX :910 

AUSTIN. TX 78768-2910 
(512)-(63.0592 

FAX:l512)46J-8792 

\:m..^^y 

TODD STAPLES 
STATE REPRESENTATIVE 

DISTRICT 11 

January 17, 1996 

The Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
12th St. & Constitution Ave., NW 
Room 2215 
Wa-yiington. D.C. 2042J 

Dear Mr. Williams: 

^ fcNTERED 
Office of the Secretary 

*JAN 2 6 J996 
Part of 

L2J Public Record 

DISTRICT OmCE 
P.O. BOX i57 

PALESTINE, TX 75802-0257 
(903) 729-7717 

FAX: (903) 729-8708 

It has been brought to my attention that Representative Staples' opposition letter regarding 
thc proposed Union Pacific/Southern Pacific merger was inadvertendy dated January 12, 1995. 
I have enclosed a new letter with the current year so that your records will bc-correct Thank 
you for your time and help in this matter. 

Shannon Wickliffe 
Legislative Coordinator 

enclosure 

xc: Mr. Jerry Martin, Texas Railroad Commission 

(DOMMrrTEES: ELECTIONS • URBAN AfFAIPS 
PJsPRESENTINO ANDERSON, CHEROKEE, LEON A ROBERTSON CXXINTIES 



CAPrrOL OFFICE: 
P C. BOX 2910 

AUSTIN, TX 78768-:910 
(5'.2)463-0592 

FAX: (512) 46.3-8792 

\ . » . -^"^ Jl Jr 

••>-4-fy 
TODD STAPLES 

STATE REPRESENTATIVE 
DISTRICT U 

DISTRICT OFFICE 
P.O. BOX 257 

PALESTINE. TX 75802-0257 
(903) 729-7717 

FAX: (903) 729-8708 

January 12, 19% 

The Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
12th SL «& Constitution Ave., NW 
Room 2215 
Washington, D.C. 20423 

AMENDED POSITION ON 
Finance Docket No. 32760, Union Pacific Corporation, et al - Control & Merger 
Southem Pacific Rail Corporation, et al. 

Dear Mr. Williams: 

I witiidrew my support on January 3, 1996 in order to gain more facts regarding thc 
proposed Union Pacific/Soutiicm Pacific merger. The negative labor impact coupled with 
possible rail access limitations for Texas House District 11 results in my opposition of the merger 
as currentiy filed. 

Respectfully submitted. 

Todd Staples 
State Representative 
House District 11 

TS/SW 

xc: Mr. Jerry Martin, Texas Railroad Commission 

OOMMOTEES: ELECTIONS • URBAN AFFAIRS 
REPRESENTING ANDERSON, CHEROKEE, LEON & ROBERTSON COUNTIES 
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Item No. 

L U M B E R P R O D U C T S C O M R A N Y 
GREEN LANE IND. FV\RK • RO. BOX 719 • BRISTOL. 19007 • 215-785-6100 • FAX 215-785-5450 

January 5, 1996 
O 

Ms. Linda J. Morgan, Chairman "z. ^ 
Interstate Commerce Commission ^ ^. ~^ 
1201 Constitution Avenue, N.W., Room 4126 -
Washington, DC 20423 -xf % 

—r- •• 

Dear Ms. Morgan: ^ " -

Lumber Products Company is extremely concerned about the competitive effects on us 
•of the proposed acquisition of SP by UP. While we have reviewed the proposed 
agreement between UP and BN/Santa Fe, which is intended to remedy those effects, 
we are far from persuaded that it will produce effective competition for our traffic. 

We have also considered the possibility that Conrail acquire some of SP's Eastern 
Lines in connection with the merger, especially the lines running from Chicago and St. 
Louis and Louisiana. We find this possibility to he much more appropriate and 
effective in addressing our concerns We think the • proposal is better because it 
involves their ownership of the lines, whereas m'js* t f the UP-BN/Santa Fe deal 
involves oniy trackage rights. We have learned thy; the benefits of trackage rights are 
uncertain in that they can be easily lost if the railroads argue about whose traffic has 
priority, who is in charge of operations on the line, and so forth. 

We favor Conrail's proposal as it would provide the .<est through service between 
Texas and the Northeast/Midwest markets. This routing would involve the fewest 
handlings beiween carriers which is very important to industries in the above market 
place. 

Finally, we think Conrail's proposal helps to assure that we, and other rail customers, 
will have multiple rail options. We are extremely concerned aoout the trend toward 
oniy a few giant railroads. This is definitely not in the aistomers' interest. 

For these reasons, Lumber Products Company will actively opgosgJb^P-SP merger 
at the ICC, unless it is conditioned on acceptj 

Sincerely, 

William Eisler 
President 
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Item No.̂  
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30 Linda J. Morgan 
Chairman 
Surface Transportation Board 
Department of Transportation 
1201 Constitution Ave., N.W., Room 4126 
Washington, DC 20423 

Dear Ms. Morgan: 

We are extremely concerned about t! iC competitive effects on us of the proposed 
acquisition of SP by UP. Whiie we h ave reviewed the proposed agreement between 
UP and BN/Santa Fe which is intended to remedy those effects, we are far from 
persuaded that it will produce effective competition for our traffic. 

We have also considered the poosilrHity that Conrail acquire some of SP's eastem lines 
in connection with tfie merger, especially the lines running from Chicago and St. Louis 
to Texas and Louisiana. We find this possibility tc be much more appropriate and 
effective in addressing our concerns. We think their proposal is better because it 
involves their ownership of the lines, whereas most of the UP-BN/Santa Fe deal 
involves only trackage rights. We have learned that the benefits of trackage rights are 
uncertain in that they can be easily lost if the railroads argue about whose traffic has 
priority, who is in charge of operations on the line, and so forth. 

We favor Conrail's proposal as would provide the best through service between Texas 
and the Northeast/Midwest markets. This routing would involve the fewest handlings 
between earners which is very important to industries in the above market piace. 

Finally, we think Conrail's proposal helps to assure that we and other rail customers will 
have multiple rai! options. We are extremely concerned about the trend toward only a 
few giant railroads. This is definitely not in the customers' interest. 

For tl-iese reasons, we will actively oppose the UP-SP merger at the Department of 
Transportation, unless it is conditioned on acceptance of Conrail's proposal. 

Sincerely, 

cc: Honorable Kay Bailey Hutchinson 
Honorable Phil Gramm 
Chairman Barry Williamson, Texas Railroad Commission 
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, ' Nevada Legislature 

JOSEPH M. NEAL, JR. 
SENATOR 

Clark No. 4 

S I X T Y - E I G H T H S E S S I O N 

January 18,1996 

COMMrrTEES: 

Uamtar 

Cooiinercc ud Labor 

Natural Resources 

Tramponidoii 

The Honorable Vemon A. Williams 
Secretary, Interstate Commerce Commission 
Twelfth Street & Constitution Avenue, NW., Rm. 2215 
Washington, D C. 20423 

Subject Finance Docket No. 32760 
Proposed Merger Between the Union Paciffc and Southem Pacific Railroad 

Dear Secretary Williams: 

Tt has come to my attention that the Union Pacific is proposing a merger between itself and the Southem 
Pacific Railroad. It is my expressed opinioii that this merger would not affect the State of Nevada. According 
to information I have received, there are three railroad lines which transgress this state, Union Pacific in the 
south and the Union and Southem Pacific in the north. The lines in the north overlap. 

If the merger is successful, and we lose one of the lines in the north, the impact upon our state woukj be nil. 
The reason is that the Union Pacific and Southem Pacific have the same destination point in our state, Reno, 
Nevada. 

I am aware of the problems tiie merger may have caused in the Midwest and East Due to the larger trains, 
farmers now have to haul their grain, at their expense, to main rail lines where the larger 75- and 100-car 
elevators are now located. This adivity mirrjred the British Free Trade Extractive Policy of the Colonial Period 
by having kx̂ ated a few large elevators which the farmers had to transport their grain at their expense. In the 
past, this had lead to looting the captive growers hy raising the prices and rates. 

I cannot think that the level of sophistication in the market today woukl not pennit this to happen. People 
iooi<ing for new ways of doing business would capitalize on tiiis. The Union Pacific has proven to be a good 
corporate citizen in the State of Nevada. It is my belief tiiat tiiey would exercise ttie necessary compassion 
and correct any condition ttiat might have been caused by ttie merger and work with ttie people to achieve 
a solution. 

I do support the merger. 

lly yours. 

Josepn mrfleal, Jr. 
Nevada State Senator { 

JVIN/1lp:60009.54 

Itetn NO. 

page Cox«^Wni^ 

Ottlcaotth4 S«erM«ry 

H Part of 
Public Raco'ft 

DI8TIUCT o m C E : 
304 Lance Avenue, North Lai Vega*, Nevada 19030 • Home: (702) 39y-2ll4 

LEGISLATIVE BUILDING: 
401 S. Canon Street. Canon Citjr. Nevada S97I0 • (702) M7-3644 or ̂ -5742 • Fax No. (702) 6rr-5962 
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Ohio Senate 
Senate Building 
Columbus, Ohio 43215-4276 
614/466-8082 

Cooper Snyder 
14th District 

Committeee: 
Education 4 R*tlr«m«nt Chair 
Economic O«v«lopin«nt 

Science 4 Tachnology 
Highway* 4 Tranaportation 
H'jman S«rvlces 4 Agirtg 
Rules 
Lagislativ* Oflca on Education 

Oversight, Chair 
Ohio Retirement Study 

Commisaion, Chair 
, _ Stale Board o» Education, Ad Hoc 

J a n u a r y 1 2 , 1 9 9 6 Ohio eoa^d ol Ragenta. Ad HOC 

Mr Vemon A. Williams, Secretary 
Interstate Commerce Commission 
? 2th Street & Constitution Avenue 
Washington, D. C. 20423 

Re: Conrail/Southem Pacific 

Dear Secretary Williams: 

As a member of the Ohio Rail Development Commission, I have careJuAy-̂ xsbnined the 
proposed Conrail purchase of the eastem hnes belonging to Southem Pacifu . from 
Chicago through St. Louis and on into Arkansas, Texas and Louisiana. It is clear this rail 
transfer is important to Ohio Not only would this connection strengthen domestic 
commerce, it would substantially advance Ohio's competitive position with respect to 
NAFTA. The one-line direct function of this opportunity simply makes good common 
sense. I encourage favorable consideration on the ments of the plan. 

Sincerely 

Cooper Snyder 
State Senator 

CS/aja 

I Wp^MWCVmllUlM 
^^?^^yA 
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Ohio Senate 
041 Senate Building 
Columbus, Ohio 43215 
614/466-3700 
1 800-282-0253 

Merle Grace Keame 
state Senator 
10tn Diatrict January 17,1996 

Vemon .\. Williams, Secretary 
Interstate Commerce commission 
12th Street and Constitution 
Washington DC 20423 

Dear Mr. Williams 

Item No, 

Page Count. X 

Committees: 
Human Services A Aging 

Chair 
Agricultura 

Vice Chair 
Education 4 Retirement 
Health 
JoIrM Comin.Kde on 

Agency Rule Review 
Ohio Children's Truat Fund 

Chair 

Countiea: 
Clark 
Qu 

yy 

0 I'm writing in strong support of Conrail's efforts to acquire some of the Southem Pacific 
Railroad's Eastem Lines. 

The acquisition has particular value for Ohio as it wili provide direct r:?'' connection to the 
Southwest maikets as well is put Ohio into a superb position to take f. U • dvantage of the 
NAFTA agreements as Ohio would t)e connected to Mexico and Canaci? r.̂  Coiuail. 

lliese new routes will l)e an advantage for our automobile manufactunng industry, as well as 
for shippers who are or intend to do business in these markets. 

Union Pacific Railroad has proposed acquiring the Eastem line SP but Cc *xail offers a better 
altemative, one that will enhance competition and be beneficial to shippers throughout the 
Gulf Coast, Mid-South, Mid-West, and Eastem markets. Conrail's proposal would provide 
for one-line direct capacity, a rapid, most direct, and least complicated mode. It is hoped 
that during the ICC hearings, it will be made clear that the UP-SP merger is not in the 
public's interest and is anti-competitive. 

Obviously this merger is important to Conrail, but I feel it is very important to Ohio as well 
and I urge your support. 

Sincerely, 

Merle Grace Keami 
State Senator 
lOtii Senate Distiict 

—mmsi— 
ome* 0f me Secretary 

m Part of 
Public Paco^d 
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63899 Violet Lane 
Bailaire, Ohio 43906 
Office. 614-466-8035 
Fax: 614-644-9494 
Toll Free: 1-800-282-0253 

99th House Distrii ;t 
Belmont, Monroe, Noble and 
^^k)fthem Washlngtoi? Counties 

JACK CERA 
MEMBER 

January 16 

y^%? 

Ulojo 

• "^/^ y 

COMMirrEES: 
Finance and Appropriations 

Agriculture & Development 
SutKxxnmittee • (Ranking 
Minority Memtwr) 

Ways and Means 
Veterans' Affairs 
Board on Unreclaimed Strip 

Mined Utfxls 
Emergency Management 

Study Committee 

Mr. Vernon A. Williams, Secretary 
Interstate Commerce Commission 
12th Siree. and Constituiion Avenue 
Washington DC 20423 

Dear Mr. Williams: 

It has come to my attention that Union Pacific Railroad is currently in the 
process of trying to acquire Southem Pacific Railroad's Eastem Lines. As a State 
Representative from southeastern Ohio, I am concerned about the effect this merger 
wiil have on the steel, aluminum and coal industries in my district. 

I believe that Conrail offers a better altemative, as it will provide direct rail 
connection to Southwest markets. Conrail's offer will enhance competition and 
would prove to be beneficial to shippers throughout the Gulf Coast, Mid-South, Mid-
West and Eastem markets. In addition, Conrail's proposal would benefit Ohio by 
helping the State to take full advantage of NAFTA. Finally, Conrail has been a good 
corporate citizen, in Ohio. 

Therefore, I am encouraging ICC's favorable consideration in permitting 
Conrail to acquire some of Southern Pacific Railroad's Eastem lines. Specifically, 
these lines would include Chicago to St. Louis and Arkansas, Texas and Louisiana. This 
endeavor is not only important to Conrail, it is important to Ohio as well. 

Sincerely, iiiticiciy, f t 

JAQK CERA 

JC/PDW \ 
I 

\ 

State Representative 
99th House District 

I t em No.. 

Page Count 

77 South High Street, Columbus, OH 43266-0603 
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Page Count. ROBERT L. BURCH 
Slate Senator 

30th Senate District 

January 10,1996 

The Honoiable Vernon A. Williams 
Secretary 
Interstate Commerie Commission 
12th Street & Constitution Avenue 
Washington, DC 20423 

Dear Secretary Williams, 

I write to you today regarding the upcoming hearings that your agency will 
hold on the possible merger of Union Pacific-Southern Pacific Railroads. It is my 
understanding that the merger has raised some concems that this is not in the 
public interest and will prove anti-competitive. As a state senator, I believe Ohio 
holds an interest in the matt-'r. 

As you are well aware, Conrail is very interested in acquiring the eastem 
routes of Southern Pacific. The plan set forth by Conrail would have particular 
value for Ohio, in that it would provide direct rail access to th« growing Gulf Coast 
and Mexican markets. Ohio is the second largest auto manufacturing state in the 
country and also is a major producer of auto parts, glass, steel, paper and cellular 
equipment. Through Conrail's proposed acquisition, Ohio would be able to 
significantly increase its exports to the South in general and to the Mexican markets 
in particular. 

I urge the Interstate Commerce Commission to consider favorably Conrail's 
proposed acquisition as an altemative to the UP-SP merger. Thank you for your 
consideration in this regard. 

Sincerely, 

ROBERT L BURCH 
State Senator 

RLB/psb 
Addreaa: 
Ohio Sonate 
Statehouse 
Columbus, Ohio 43215 
614/466-6508 

Committeea: 
Agriculture 
Board on Unreclaimed Strip 

Mined Lartds 
Financial IntUtutions and Insurance 
Joint' mminee on Agency 

Rl a Review 
Low- kk vel Radioactive Waate 

Advisory Commlttaa 
Ways and Means 
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RICHARD P. IEVOUB 
A T T O R H C r O C N C K A L 

|l«ton TRttttft 
7oao4-9oos 

January 17, 1996 
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The Honorable Vemon A. Williams, Secretary 
Interstate Commerce Commission 
12th Street & Constitution Avenue, N.W. 
Washington, D.C, 20423 

Re: Finance Docket No. 32760, Union Pacific 
Corp. - Control and Merger - Southem Pa 
Rail Corporation 

Dear Secretary Williams: 

My office nas carefully reviewed information relevant to the proposed merger of Union 
Pacific Corporation and Southem Pacific Rail Corporation. I am convinced that the 
merger of these rail service providers vdll serve the interests of Louisiana by 
substantially strengthening service over the long term. 

This merger, combined with the Union Pacific\Southem Pacific agreement with 
Burlington NorthemVSanta Fe, will, I believe, enhance competition thereby providing 
additional benefits to the State's shippers and receivers. We will be provided a new 
single-line service for both Union Pacific and Southem Pacific shippers, reducing 
transit times and opening new markets for Louisiana chemicals, forest products and 
otliT commodities. With the availability of Southem Pacific's Southem Corridor line. 
Union Pacific shippers will gain a much better route to Arizona and Califomia. 
Additionally, the merger will enable Union Pacific and Southem Pacific shippers to 
enjoy more direct routes and more efficient service. For example, service between New 
Orleans and Califomia will improve since shippers will be able to use a combination of 
Union Pacific lines through Louisiana and Texas and Southem Pacific's Southem 
Corridor route. 

Coordination of terminal operations wall also improve service significantly. Service on 
the New Orleans - St. Louis - Chicago corridor, and connections to the Northeast, will 
improve due to terminal coordination, availability of altemative routes, and increased 
opportunity to pre block traffic and create through trains. 

The chemicals industry and other shippers in south Louisiana, where Southem Pacific 
and Union Pacific have parallel lines, have not been adequately served by Southem 
Pacific due to that railroad's financial constraints. Shippers have been fmstrated by 
lengthy transit times and equipment shortages. The merger with Union Pacific should 
give Southern Pacific greater service capabilities and the financial backing to make the 

Item No.: 

Page Co\mt 



The Honorable Vemon A, Williams 
January J7, 1996 
Page Two 

necessary capital investments, providing assurance of long-term quality service to 
Southem Pacific shippers in this problem area. 

The agreement reached by Union Pacific and Southem Pacific with Burlington 
Northem and Santa Fe is of particular importance to us. Under that agreement, 
Burlington Northem\Santa Fe will purchase Southem Pacific's line through southem 
Louisiana and will acquire trackage rights that provide it with a direct route between 
New Orleans and Houston. This agreement also gives Burlington Northem\Santa Fe 
access to several points that arc served only by Union Pacific and Southem Pacific 
today. Compared with Southem Pacific, Burlington Northem\Santa Fe will provide 
our shippers with better, more efficient service, as well as a far more extensive route 
System. It will offer a stronger competitive option for Louisiana businesses than the 
Southem Pacific offers today. 

Additionally, Union PacificVSouthem Pacific and Burlington Northem\Santa Fe will be 
two strong, well-matched railroads. Together with Kansas City Southem which also 
serves Louisiana, Union Pacific\Southem Pacific and Burlington Northem\Santa Fe will 
offer vigorous competition to meet the State's rail transportation needs. Tmek and 
barg" competition will continue to provide altematives that temper transportation 
rates. 

For these reasons, I urge the Interstate Commerce Commission to approve the merger 
proposed by Union Pacific Coiporation and Southem Pacific Rail Corporation. 

With best vrishes, I am 

Sincejely 

ICHARD P. lEYOUB 
Attomey General 

RPI/sp 
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Page Count. 1 
147 S. Michigan Ave. 
Bradley, IL 60915 
January 11, 1996 

The Honorable Vemon A, Williams 
Secretary 
Interstate Commerce Commission 
12th Street and Constitution Avenue 
Washington, D,C, 20423 

Dear Secretary Williams: 

I recently learned of the proposed merger between the Union Pacific and Southem Pacific 
railroads. This merger raises some competitive concems here in Illinois, I encourage you to 
consider a proposal that 1 think adequately addresses these concems: Conrail's offer to purchase 
tbe eastem lines of the Southem Pacific railroad. 

As a village official, I am concemed about fostering a climate where business can thrive. Because 
many businesses t^id industries in my region rely on raihoads, a healthy rail industry is key to their 
survival and growth, 

L seems to me that Union Pacific's proposal would erode competition by giving Union Pacific 
control of the two main freight lines between Chicago and St. Louis and on to the southem United 
States. This could desu-oy competitive pricing, and ultimately affect the transportation of goods 
throughout Illinois. 

But if Conrail acquired the eastem lines ofthe Southem Pacific, the expanded system would offer 
a competitive altemative to the Union Pacific, giving Illinois businesses another choice for 
efficient, single-lijie freight service to southem markets. Illinois businesses would save on 
transportation costs and could become more competitive in other markets. 

Conrail's proposal would provide more than just convenience and savings for industries. Thc 
resulting business development and investment could bring additional jobs to communities along 
the Conrail and Southem Pacific East lines. And the proposal would preserve rail competition in 
the state, I urge you fo consider it. 

Sincerely, 

(jJuiit^j^ tenvi^^romJL) 

William Ponikvar 
T.Tistee 
Village of Bradley 

cc: David M, Levan 
President and Chief Executive Officer 
Conrail 
2001 Market Street, 17N 
Philadelphia, PA 1910)-1417 
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Home: e45 Ueorgetown Ave, 
Eiyria, Ohio 44035 
(2i6) 365-5250 

(614) 644-5076 - Columbus Office 
(800) 282-0253 Toll rree Numt)er 
FAX; (614) 644-9494 

JOHN R, BENDER 
STATE REPRESENTATIVE 
62ND HOt ISE DISTRICT 
LORAIN COUNTY (PART) 

Jaiiuary 17, 1996 

COMMrrTEES: 
Education 
Ecortomic Oevelopmertt & 

Small Business 
Energy & Environment 
Transportation & Put>lic Safety 
Agriculture & Natural Resources 
Collages Universities 

.-«>.j5ubcommitte« 

The Honorable Vemon .A. Williams 
Interstate Commerce Commission 
12th Street & Constitution Avenue 
Washington, D.C, 20423 

Dear Secretary Wilhams: 

As a member of the Ohio House Cominittee on Transportation. I am very interested 
in developing our rail system in Ohio, 1 recenUy became aware of the plans by Union 
Pacific Railroad to acquire Southem Pacific Railroad. But I believe Conrail has a better 
altemative. 

As you know, Conrail is very interested in acquiring the eastem route> yji S 
:. Conrail's plan would give Ohio direct rail access to the growing G-j'- C: 

Soudiem 
Pacific, Conrail's plan would give Ohio direct rail access to the growing (J-J"- Coast and 
Mexican markets, Ohio is die second largest auto manufacturing state in th' country as 
well as a major producer of auto parts, glass, steel, paper and cellular equipment, 
Conrail's proposed acquisition would help our industries export numerous products to the 
South and to the new Mexican markets now available because of NAFTA, My district 
includes some heavy industry that depends on good rail transportation. Tf Conrail 
altemative would provide access to new markets for our area businesses. 

The company has a superb reputation for service and is a vital part of our economic 
well-being. The access to new markets that could be created dirough the Conrail proposal 
would be extremely advantageous to our economy. 

Please give favorable consideration to the Conrail altemative to the UP-SP merger. 

Sincerely, 

I' o«k:«oftNS«cr«tanr 

jRB/khy^2 6l996 

HN R. BENDER 
tate Representative 

62nd House District 

BD Part Dl 
Public Pv^' 

77 South High Street, Columbus, OH 43266-0603 
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January 19, 1996 

BY HAND 

Honorable Vemon A. Williams 
Secretary 
Suiface Transportation Board 
12th Street 6c Constitution Ave., NW 
Room 2215 
Washington, DC 20423 

Rf.: Finance Docket No, 32760, Union Pacific Corp,, et al.. -
Control & Merger ~ Southem Pacific Rail Corp.. et al. 

Dear Secretary Williams: 

Enclosed for filing in the above-captioned docket are twenty (20) copies of a 
January 19, 1996 letter from Erika Jones to Alan Lubel. 

I would appreciate it if you would date-stamp the enclosed extra copy and retum it 
to the messenger for our files. 

JAN 'i 21996 I 

Sincerely, 

Item No, 

Page Count. 



MAYER, BROWN & PLATT 
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[ R L I N 

/MUSSELS 
HOL'STON 
L O N D O N — 
LOS ANOELES •• 
NEW YORK , 1 ^ ^ ^ . „ , . l ' - -
MEXICO CITY C O B R E S P O N d i l N T 

.MURCOUI. NAVARETTE, NAOCH Y ROJAS 

'I 2W6 

2 0 0 0 PENNSYLVANIA AVENUE. N.W. 

W A S H I N G T O N , D.C 2 0 0 0 6 - I 8 8 2 
2 O 2 - 4 S 3 - Z 0 O O 
TELD< 692603 

FACSIMILE 
2 0 2 - 8 6 I - 0 4 7 3 

JAN 
ERIKA 2. JONES 

202-778-0642 

January 19, 1996 

VIA HAND DELIVERY 

Â Lan E. Lubel, Esq. 
Troutman Sanders, LLP 
601 Pennsylvania Ave., N.W. 
Suite 640 - North B u i l d i n g 
Washington, D.C. 20004-2608 

RE: ICC Finance Docket No. 32760, Union P a c i f i c 
Corporation et a l . Control & Merger --
Southern P a c i f i c Rail CorDor^^jon et . 

Dear Alan: 

Attached please f i n d a revised record layout f o r The 
Atchison, Topeka and Santa Fe Railway 1994 t r a f f i c taoes which 
M l ' ^ l d " ^ t ^ ' T y y ^ ' ' ^ ^ ^ i d e n t i f y i n g those movements S c h w e j f re-
t r a f ? ? ; ^^fP^^^^ t o the Burlington Northern Railroad 19I4 
I h l f i t i f ^ ' Snavely, King & Associates' possession 
w h L h ° i e ? r r I - M n e d ? ' ° ^ " " ' ' ' ' ^ ' ^ ^ ^ ^ ^ ^ ^ ^ ™ n t r ' 

Step l : J ^ ^ ^ l - v e ^ i ^ ^ n o t ^ l o c a l , .he w a y b i l l 

^̂ "̂ ^ was rJ^bined^""^""^^^""^^ Revenue, then the move 

1.^., J'^^r ^^^^ised^tapes, along wit h an i d e n t i c a l revised record 
layout, have been forwarded d i r e c t l y co Snavely Kino & 
C n n ^ f ' ^ ^ y y ' y ^ requested. Thes4 tapes aJe A i g S y 
Co n f i d e n t i a l and, as such, should only be reviewed bv out<,-iH^ 

~ a k ? ^ g . ^ ° " ^ " ' ' ^ " ^ ^ ^^^^ - ^ - ^ - h ™ c o n ? i d e S t i f ! 



Alan E. Lubel, Esq. 
January 19, 1996 
Page 2 

Should your consultants need any assistance, they should 
contact Chris Kent at K l i c k , Kent & All e n (703) 683-1120. 

Sincerely, 

cc: Administrative Law Judge Jerome Nelson 
Honorable Vernon A. Williams 
R e s t r i c t e d Service L i s t (via Regular Mail) 
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P A R K E R B R O T H E R S & Co. , I N C . 
P O S T D r n C E BOX 1 0 7 

H O U S T O N , T E X A S 7 7 Q 0 1 ' ' 

Item Nc 

Page Ccunt 
January 10, 1996 

Linda J. Morgan 
Chairman 
Surface Transportation Board 
Department of Transportation 
1201 Constitution Ave., N.W., Room 4126 
Washington, DC 20423 

Dear Ms. Morgan: 

J O H N L , S i R A O E R 
VICE PRESIDENT 

7 ; 3 / 9 2 a - 8 < « o a 

FA 7 t 3 / » 2 e - « 4 9 0 

3/> A3Q1M 

We are extremely concerned about the competitive effects on us of the proposed 
acquisition of SP by UP. While we have reviewed the proposed agreement between 
UP and BN/Sania Fe which is intended to remedy those effects, we are far from 
persuaded that it will produce effective competition for our traff'C. 

We have also considered the possibility that Conrail acquire some of SP's eastern lines 
in connection with the merger, especially the lines running from Cnicago and St. Louis 
to Texas and Louisiana. We find this possibility to be much more appropriate and 
effective in addressing our concerns. We think their proposal is better because it 
involves their ownership of the lines, whereas most of the UP-BN/Santa Fe deal 
involves only trackage rights. We have learned lhat the benefits of trackage rights are 
uncertain in that they can be easily lost if the railroads argue about whose traffic has 
priority, who is in charge cf operations on the line, and so forth. 

We favor Conrail's proposal as it would provide the best through service betwt**:n 
and the Northeast/Midwest markets. This routing would involve the fewest hand:i.* 
between carriers which is very important to industries in the above market place. 

•exas 
OS 

Finally, we think Conrail's proposal helps to assure that we and other rail customers will 
have multiple rail options. We are extremely concerned about the trend toward or / a 
few giant railroads. This is definitely not in the customers' interest. 

For these reasons, we will actively oppose the UP-SP merger at the Department of 
Transportation, unless it is conditioned on acceptance of Conrail's proposal. 

Sincerely, 

cc: Honorable Kay Bailey Hutchinson 
Honorable Phil Gramm 
Chairman Barry Williamson, Texas Railroad Commission 

t-JD 

to 
—T3 

3D O M 

f*4 i— t^y 
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January 10, 1996 

Linda J. Morgan 
Chairman 
Surface Transportation Board 
Department of Transportation 
1201 Constitut on Ave., N.W., Room 4126 
Washington, DC 20423 

Dear Ms. Morgan: 

OENSIMI)*, INC. 
13501 INDUSTRIAL HOAD 
HOUSTON, TEXAS 77015 

JAM£:S STRICKLAND 
PLANT MANAGER 

(713)453-7»38 

FAX: (713) 450 1839 

We are extremely ccncerned about the competitive effects on us of the proposed 
acquisition of SP by UP. While we have reviewed the proposed agreement between 
UP and BN/Santa Fe which is intended to remedy those effects, we are far from 
persuaded that it will produce effective competition for our traffic. 

We have also considered the possibility that Conrail acquire some of SP's eastern lines 
in connection wilh the merger, especially the lines running from Chicago and St. Louis 
to Texas and Loi !'>•-. we find this possibility to be much more appropriate and 
effective ': • addressing our concerns. We think their proposal is better because it 
involves their ownership of the lines, whereas most of the UP-BN/Santa Fe deal 
involves only trackage rights. We have learned that the benefits of trackage rights are 
uncertain in that they can be easily lost if the railroads argue about whose traffic has 
priority, who is in charge of operations on the line, and so forth. 

We favor Conrail's proposal as it would provide the best through service between Texas 
and the Northeast/Midwest markets. This routing would involve the fewest handlings 
between carriers which is very important to industries in the above market place. 

Finally, we think Conrail's proposal helps to assure that we and other rail customers will 
have multiple rail options. We are extremely concerned about the trend toward only a 
few giant railroads. This is definitfc.y not in the customers' interest. 

For these reasons, we will actively oppose the UP-SP merger at the Department of 
Transportation, unless it is conditioned on acceptance of Conrail's proposal. 

Sincerely, 

/yu.^M^y>yj> I 

J 

cc; Honorable Kay Bailey Hutchinson 
Honorable Phil Granm 
Chairman Barry Willij.Tison, Texas Railroad Commission 
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Item. No, 

January 11, 1996 Page Count. 1 
Linda J. Morgan 
Chairmari 
Surface Transportation Board 
Department of Transportation 
1201 Constitution Ave., N.W., Room 4126 
Washington, DC 20423 

O.E.I BUSINESS FORMS 
l,ial.x.k RoaJ 

HouMon. TN " O j l — 8 0 
"1.^-th,: '!!).^!. E.M : 3 " 
Ordor KV\ ~l.l"«'i.' «2<r 
S.ilt.'> IAN ~1 A-(.')i).:2.M 

David Buckson 
Operations .Manager 

Dear Ms. Morgan: 

We are extremely concerned about the competitive effects on us of the proposed 
acquisition of SP by UP. While we have reviewed the proposed agreement between 
UP and BN/Santa Fe which is intended to remedy those effects, we are far from 
persuaded that it will produce effective competition for our traffic. 

We have also considered the possibility that Conrail acquire some of SP's eastern lines 
in connection with the merger, especially the lines running from Chicago and St, Louis 
to Texas and Louisiana, We find this possibility to be much more appropriate and 
effective in addressing our concerns. We think their proposal is better because it 
involves their ownership of the lines, whereas most of the UP-BN/Santa Fe deal 
involves only trackage rights. We have learned that the benefits of trackage rights are 
uncertain in that they can be easily lost if the railroads argue about whose traffic has 
priority, who is in charge of operations on the line, and so forth. 

We favor Conrail's proposal as it would provitisie best through service between Texas 
and the Northeast/Midwest markets. This routi.̂ c, would involve the fewest handlings 
between carriers which is very important to industries in the above market place. 

Finally, we think Conrail's proposal helps to assure that we and other rail customers will 
have multiple rail options. We are extremely cop-»rned about the trend toward only a 
few giant railroads This is definitely not in the customers' interest. 

For these reasons, we will actively oppose the UP-SP merger at the Department of 
Transportation, unless it is conditioned on acceptance of Conrail's proposal. 

Sincerely, 

C-ir<yir''y*^3<s 

/fcTM^tM^ yx 

cc: Honorable Kay Bailey Hutchinson 
Honorable Phil Gramr;t 
Chairman Barry Williamson, Texas Railroad Commission 
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(/i,60(ooX J i m Garmacz 

. I tem.No.Ji i l i l l 
January 10, 1996 p̂ ĝ  c o u n t _ L _ _ _ ^ H ^ 

Linda J. Morgan ^ ^^ ' ^ ' - ^ ^ ^ ? ^ : : 
Chairman «i=>=av=«' 
Surface Transportation Board 
Department of Transportation — 
1201 Constitution Ave , N.W , Room 4126 ,r 7 / ^ / / 
Washington, DC 20423 ^yty " 

Dear Ms. Morgan: 

We are extremely concerned about the competitive effects on us of the proposed 
acquisition of SP by UP. While we have reviewed the proposed agreement between 
UP and BN/Santa Fe which is intended to remedy those effects, we are far from 
persuaded that it will produce effective competition for our traffic. 

We have also considered the possibility that Conrail acquire some of SP's eastern lines 
in connection with the merger, especially the lines running from Chicago and St. Louis 
to Texas and Louisiana. We find this possibility to be much more appropriate and 
effective in addressing our concerns. We think their proposal is better because it 
involves their ownership of the lines, whereas most of the UP-BN/Santa Fe deal 
involves oniy trackage rights. We have learned that the benefits of trackage rights are 
uncertain in that they can be easily lost if the railroads argue about whose traffic has 
priority, who is in charge of operations on the line, and so forth. 

We favor Conrail's proposal as it would provide the best through S5'-."oe between Texas 
and the Northeast/Midwest markets. This routing would involve the fewest handlings 
between carriers which is very important to industries in the above market place. 

Finally, we think Conrail's proposal helps to assure that we and other rail customers will 
have multiple rail options. We are extremely concerned about the trei :d toward only a 
few giant railroads. This is definitely not in the customers' interest. 

For these reasons, we will actively oppose the UP-SP merger at the Department of 
Transportation, unless it is conditioned on acceptance of Conrail's proposal. 

Sincerely, 

') cc: Honorable Kay Bailey Hutchinson 
Honorable Phil Gramm 
Chairman Barry Williamson, Texas Railroad Commission 
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Item No. 6 O^f y 

Page . Count , / 

JAVJER ALVAREZ 
yntttttG 

January 10, 1996 

Linda J. Morgan 
Chairman 
Surface Transportation Board 
Department of Transportation 
1201 Constitution Ave,, N.W., Room 4126 
Washington, DC 20423 

Dear Ms. Morgan: 

MOSEMOn. ««• 

EL »ASO. IX. T49Vt 

544.176t 

y'f)-327ifid 

We are extremely concerned about the competitive effects on us of the proposed 
acquisition of SP by UP. Wfiile we have reviewed the proposed agreement between 
UP and BN/Santa Fe which is intended to remedy those effects, we are far from 
persuaded that it will produce effective competition for our traffic. 

We have also considered the possibility that Conrail acquire some of SP's eastern lines 
in connection with the merger, especially the lines running from Chicago and St. Louis 
to Texas and Louisiana. We find this possibility to be much more appropriate and 
effective in addressing our concerns. We think their proposal is better because it 
involves their ownership of the lines, whereas most of the UP-BN/Santa Fe deal 
involves only trackage rights. We have learned that the benefits of trackage rights are 
uncertain in that they can be easily lost if the railroads argue about whose traffic has 
priority, who is in charge of operations on the line, and so forth. 

We favor Conrail's proposal as it would provide tno û - st through service between Texas 
and the Northeast/Midwest markets. This routing AO. id involve the fewest handlings 
between carriers which is very important to industries in the above market place. 

Finally, we think Conrail's proposal helps to assure that we and other rail customers wiil 
have multiple rail options. We are extremely concern -id about the trend toward only a 
few giant railroads. This is definitely not in the customers' interest. 

For these reasons, we will actively oppose the UP-SP merger at the Department of 
Transportation, unless it is conditioned on acceptance of Conrail's proposal. 

Sincer 

cc: Honorable Kay Bailey Hutchinson 
Honorable Phil Gramm 
Chairman Barry Williamson, Texas Railroad Commission 

Ir-. * ^ 'y s o 1., 
r" T : j>. 
rriic -i 
f ^ r - r i l 
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C/Q/00 •ODlTOJI 

Item No. LO^fZ. 

Fage.Count 
January 9, 1996 

Linda J. Morgan 
Chairman 
Surface Transportation Board 
Department of Transportation 
1201 Constitution Ave,, N.W., Room 4126 
Washington, DC 20423 

Dear Ms. Morgan: 

'<»' VAt£ ST 

_ HOUSTON. TEXAS T7007 

We are extremely concerned about the competitive effects on us of the proposed 
acquisiiion of SP by UP. While we have reviewed the proposed agreement between 
UP and BN/Santa Fe which is intended to remedy those effects, we are far from 
persuaded that it will produce effective competition for our traffic. 

We have also considered the possibility that Conrail acquire some of SP's eastern lines 
in connection with tne merger, especially tho lines running from Chicagc cne! Jt. Louis 
to Texas and Louisiana. We find this possibility to be much more appropriate and 
effective in addressing our concerns. We think their proposal is better because it 
involves their ownership of the lines, whereas most of the UP-BN/Santa Fe deal 
involves only trackage rights. We have learned that the benefits of trackage rights are 
uncertain in that they can be easily lost if the railroads argue about whose traffic has 
priority, who is in charge of operations on the line, and so forth. 

We favor Conrail's proposal as it would provide the best through service' c^' veen Texas 
and the Northeast/Midwest markets. This routing would involve the fewest I'.cindlings 
between carriers which is very important to industries in the above markei y<jQ. 

Finally, we thinK Conrail's proposal helps tc assure that we and other rai! customers will 
have multiple rail options. We are extremely concerned about the trend toward only a 
few giant railroads. This is definitely not in the customers' interest. 

For these reasons, we will actively oppose the UP-SP merger 
conditioned on acceptance of Conrail's propo 

Sincerely 

iMTfilD 
Q|HettttheS«erftafy 

rtd 4 m , 

Howard Segal, VP 

cc: Honorable Kay Bailey Hutchinson 
Honorable Phil Gramm 
Chairman Barry Williamson, Texas Railroad Com / ssion 
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C/(^OG CPO'T/ 

January 10, 1996 
Item No 

•age. Count 

Linda J. Morgan 
Chairman 
Surface Transportation Board 
Department of Transportation 
1201 Constitution Ave., N.W., Room 4126 
Washington, DC 20423 

Dear Ms. Morgan: 

/^c,r ^ ' y 

r 

.....y^'ion 

We are extremely concerned about the competitive effects on us of the proposed 
acquisition of SP by UP. While we have reviewed the proposed agreement between 
UP and BN/Santa Fe which is intended to remedy these effects, we are far from 
persuaded that it will produce effective competition f c our traffic. 

We'have also considered the possibility that Conrail acquire SLme of SP's eastern lines 
in connection with the merger, especially the lines running from Chicago and St. Louis 
to Texas and Louisiana. We find this possibility to be much more appropriate and 
effective in addressing our concerns. We think their proposal is better because it 
involves their ownership of the lines, whereas most of the UP-BN/Santa Fe deal 
involves only trackage rights. We have learned that the benefits of trackage rights are 
uncertain in that they can be easily lost if the railroads argue about whose '-affic has 
priority, who is in charge of operations on the line, and so forth. 

We favor Conrail's proposal as it would provide the best through servir-j DCitween Texas 
and the Northeast/Midwest markets. This routing would involve the fewi i-- Handlings 
between earners which is very important to industries in the above market place. 

Finally, we think Conrail's proposal helps to assure that we and other rail customers will 
have multiple rail options. We are extremely concerned about the trend tc /ard only a 
few giant railroads. This is definitely not in the customers' interest. 

For these reasons, we will actively oppose the UP-SP merger at the Department of 
Transportation, unless it is conditioned on acceptance of Conrail's proposal. 

o «: Sincerely, 
, ^%%t\y^%»ttim ^ 

( /j^/Uytmyy kyy 

, ^%%t\y^%»ttim ^ , ^%%t\y^%»ttim ^ 

cc: Honorable Kay Bailey Hutchinson 
Honorable Phil Gramm 
Chairman Barry Williamson, Texas Railroad Commission 
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Q^6C ^ / ^ Clampitt Paper Company 
(^o'r:>> 

I t e m No.. 

January 11, 1996 * p^oe c o u n t _ / _ _ BILL ASHBROOK 
VICE PRESIDENT • GENERAL MANAGER 

:^hyy^sk. Linda J. Morgan — 
/̂ ,̂-,;r,v,̂ « 4707 BLALOCK TE'. (713)690-7171 
cnairman HOUSTON TA 77041 FAX (7i3)69o-i649 
Surface Transportation Board ^^^E" Î5-2876 
Department of Transportation 
1201 Constitution Ave., N.W., Room 4126 ^ A [/ 
Washington, DC 20423 / - ^ ^'^ 

Dear Ms. Morgan: 

We are extremely concerned about the competitive effects on us of the proposed 
acquisition of SP by UP. While we have reviewed the proposed agreement between 
UP ?»nH BN/S?inta FP which is intended tn remedy those effects, we are far from 
persuaded that it will produce effective competition for our traffic. 

We have also considered the possibility that Conrail acquire some of SP's eastern lines 
in connection with the merger, especially the lines running from Chicago and St. Louis 
to Texas and Louisiana. We find this possibility to be much more appropriate and 
effective in addressing our concerns. We think their proposal is better because it M 
involves their ownership of the lines, whereas most of the UP-BN/Santa Fe cteal 
involves only trackage rights. We have learned that the benefits of trackagerrigrfits are ^ g 
uncertain in that they can be easily lost if the railroads ai-gue about whose t r ^ c has_ 7; i 
priority, who is in charge of operations on the line, and so forth. a: 

•Sm" Z 
o • We favor Conrail's proposal as it would provide the best through service betwi^en Texnt 

and the Northeast/Midwest markets. This routing would involve the fewest h^dlings^ 
between carriers which is very important to industries in the above market place. 

Finally, we think Conrail's proposal helps to assure that we and other rail customers wiii 
have rriultiple rail options. We are extremely concerned about the trend toward only a 
few giant railroads. This is definitely not in the customers' interest 

For these reasons, we will actively oppose the UP-SP merger at the D^ 
Transportation, unless it is conditioned on acceptanj 

Sincerely, 

y 

0 

cc: Honorable Kay Bailey Hutchinson 
Honorable Phil Gramm 
Chairman Barry Williamson, Texas Railroad Commission 
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January 10, 1996 ^tem NO. CeO^'^*j 

Linda J. Morgan ^̂ "̂̂  ^°"nt. 
Chairman 
Surface Transportation Board 
Department of Transportation 
1201 Constitution Ave., N.W.. Room 4126 
Washington, DC 20423 

Dear Ms. Morgan: 

Asia Chemical Corp., Inc. 
Poly United Inc. * 

Lain Wu 
Saks Repmenutivc 

Office: 
FMMry: iit»c»i.iii«or.*«ti.»oo 
l i l » T l « n l l l l t t « * « > ' » « ^ * " HWMM, T>. 77017 
Ittmmaa, T«, 7 7 0 » T ( l i ( 71 t )44S- im 
T<l : (71S)*7 l -»0* rM: (7 l l t44t -MIS 
» M : ( 7 1 I ) « 7 » » M | ^ u i * T . I » : » l O t « 0 1 « 7 » ( » « U C M t H 

3y'bi 

^u1sUion?fTp'btT '"vS^f '"" 'H ' * ' ^ '^^ °n-sol ttte proposed 

fr ! !? K our concerns. We think their proposal is better becSusp? 
involves their ownorship of the lines, whereas most of thrup BN/lant̂ ^^^ 

Finally, we think Conrail's proposal helos to assuro thai ««H «U 

For these reasons, we will actively oppose the UP-SP meraer af thaa n««.,^ . x 
Transportation, unless it is conditionpri nn 

Sincerely, 

cc: Honorable Kay Bailey Hutchinson . . ^ ^ 
Honorable Phil Gramm M ^ / ) | H H | 
Chairman Barry Williamson, Texas Railroad CommissiofT^ 
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^ Item No. U'^l 'l 

January 11, 1996 Page Count / 

Linda J. Morgan 
Chairman 
Surface Transportation Board 
Department of Transportation 
1201 Constitution Ave., N W., Room 4126 
Washington, DC 20423 

Dear Ms. Morgan: 

CHARUE CASE TIRE CO. 
7011 MARKET AVENUE • EL PASO, TEXAS 799i 5 

MKE RAMIREZ 
BRANCHSALES MANAGER 

OFFICE (916) 774-0256 
FAX (915) 772-4640 

WATTS 1-800-786-0256 
UU3ADE MEXICO (95) 800010-1418 

We are extremely concerned about the competitive effects on us of the proposed 
acquisition of SP by UP. While we have reviewed the proposed agreement between 
UP and BN/Santa Fe which is intended to remedy those effects, we are far from 
persuaded that it will produce effective competition for our traffic. 

We have also considered the possibility that Conrail acquire some of SP's eastern lines 
ih connection with the merger, especially the lines running from Chicago and St. Louis 
to Texas and Louisiana. We find this possibility to be much more appropriate and 
effective in addressing our concerns. We think their proposal is better because it 
involves their ownership of the lines, whereas most of the UP-BN/Santa Fe deal 
involves only trackage rights. We have learned that the benefits of trackage rights are 
uncertain in that tfiey can be easily lost if the railroads argue about whose traffic has 
priority, who is in charge of operations on the line, and so forth. 

We favor Conrail's proposal as it would provide the best through service b-. 'ween Texas 
and the Northeast/Midwest markets. This routing would involve the fewart Kandlings 
between carriers which is very important to industries in the above marke" place. 

Finally, we think Conrail's proposal helps to assure that we and other rail customers will 
have multiple rail options. We are extremely concerned about the trend toward only a 
few giant railroads. This is definitely not in the customers' interest. 

For these reasons, we will actively oppose the UP-SP merger at the Department of 
Transportation, unless it is conditioned on acceptance of Conrail's proposal. 

Sincerely 

cc: Honorable Kay Bailey Hutchinson 
Honorable Phil Gramm 
Chairman Barry Williamson, Texas Railroad Cor,ii,nission 
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*• 
Item No. Ul^it'l 

January 11, 1996 Page Count [__ 

Linda J. Morgan 
Chairman 
Surface Transportation Board 
Department of Transportation 
1201 Constitution Ave., N.W., Room 4126 
Washington, DC 20423 

Dear Ms. Morgan: 

19 

We are extremely concerned about the competitive effects on us of the proposed 
acquisition of SP by UP. While we have reviewed the proposed agreement between 
UP and BN/Santa Fe which is intended to remedy those effects, we are far from 
persuaded that it will produce effective competition for our traffic. 

We have a'so considered the possibility that Conrail acquire some of SP's eastern lines 
ih connection with the merger, especially the lines running from Chicago and St. Louis 
to Texas and Louisiana. We find this possibility to be much more appropriate and 
effective in addressing our concerns We think their proposal is better because it 
involves their ownership of the lines, whereas most of the UP-BN/Santa Fe deal 
involves only trackage rights. We t'ave learned that the benefits of tiackage rights are 
uncertain in that they can be easily lost if the railroads argue about whose traffic has 
priority, who is in charge of operations on the line, and so forth. 

We favor Conrail's proposal as it would provide the best through service between Texas 
and the Northeast/Midwest markets. This routing would involve the fewest handlings 
between carriers which is very important to industries in the above market place. 

Finally, we think Conrail's proposal helps to assure that we and other rail customers will 
have multiple rail options. We are extremely concerned about the trend toward only a 
few giant railroads. This is definitely not in the customers' interest. 

For these reasons, we will actively oppose the UP-SP merger at the Department of 
Transportation, unless it is conditioned on acceptance of Conrail's proposal. 

cc: Honorable Kay Bailey Hutchinson 
y :rable Phil Gramm 

Qj{ict9ftntSiCfttafy 

Chairman Barry Williamson, Texas Railroad Commission 
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I t em No. 

January 9, 1996 
Fage Count / 

Linda J. Morgan ~Ztf\fi l^S^. 

•'ulBlvU,, Suae HIM 

^ Te,as 770U 

"•y y-f>6,., Z 

Chairman 
Surface Transportation Board 
Department of Transportation 
1201 Constitution Ave., N.W., Room 4126 
Washington, DC 20423 

Dear Ms. Morgan: 

GREGORV VV. LYONS 

j.^^ - jJ76y 

We are extremely concerned about the competitive effects on us of the proposed 
acquisition of SP by UP. While we have reviewed the proposed agreement between 
UP and BN/Santa Fe which is intended tc remedy those effects, wc arc far frcm 
persuaded that it will produce effective competition for our traffic. 

We have also considered the possibility that Conrail acquire some of SP's eastern lines 
in connection with the merger, especially the lines running from Chicago and St. Louis 
to Texas and Louisiana. We find this possibility to be much more appropriate and 
effective in addressing our concerns. We think their proposal is better because it 
involves their ownership of the lines, whereas most of the UP-BN/Santa Fe deal 
involves only trackage rights. We have learned that the benefits of trackage rights are 
uncertain in that they can be easily lost if the railroads argue about whose traffic has 
priority, who is in charge of operations on the line, and so forth. 

We favor Conrail's proposal as it would provide the best through service - :̂ tween Texas 
and the Northeast/Midwest markets. This routing would involve the fewes; handlings 
between carriers which is very important to industries in the above marko*. *. î ce. 

Finally, we think Conrail's proposal helps to assure that we and other ryil customers will 
have multiple rail options. We are extremely concerned about the trend toward only a 
few giant railroads. This is definitely not in the customers' interest. 

For thfjse reasons, we will actively oppose the UP-SP merger at the ICC, unless it is 
conditioned on acceptance of Conrail's proposal. 

— ' — — y ) y y — * 

cc: Honorable Kay Bailey Hutchinson 
Honorable Phil Gramm 
Chairman Barry Williamson, Texas Railroad Conr.' ission 
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Item No. CtCyf t 3 

January 10, 1996 p^^^ count I 

L U B R I C A N T S 

Linda J. Morgan 
Chairman 
Surface Transportation Board 
Department of Transportation 
1201 Constitution Ave., N.W , Room 4126 
Washington, DC 20423 

Dear Ms. Morgan: 

1 
ROBERT "BOB" HARFLEV 

Presideni 
15155 Jacintoport Blvd 

P.O. Box 870 Houston, Texas 77015 
ChanneMew, Texas Tel 713-457-5800 
77530-0870 F?x 713-457-5830 

We are extremely concerned about the competitive effects on us of the proposed 
acquisition of SP by UP. While we have reviewed the proposed agreement between 
UP and BN/Santa Fe which is intended to remedy those effects, we are far from 
persuaded that it will produce effective competition for our traffic. 

We have also considered the possibility that Conrail acquire some of SP's eastern lines 
in connection with the merger, especially the lines running from Chicago and St. Louis 
to Texas and Louisiana. We find this possibility to be much more appropriate and 
effective in addressing our concerns. We think their proposal is better because it 
involves their ownership of the lines, whereas most of the UP-BN/Santa Fe deal 
involves oniy trackage rights. We have learned that the benefits of trackage hghts are 
uncertain in that they can be easily lost if the railroads argue about whose traffic has 
priority, who is in charge of operations on the line, and so forth. 

We favor Conrail's proposal as it would provide the best through service between ''cxas 
and the NortheastyMidwest markets. This routing would involve the fewest handlir t"̂  
between carriers which is very important to industries in the above market place. 

Finally, we think Conrail's proposal heips to assure that we and other rail customers will 
have multiple rail options. We are extremely concerned about the trend toward only P 
few giant railroads. This is definitely not in the customers' interest. 

For these reasons, we will actively oppose the UP-SP merger at the Department of 
Transportation, unless it is conditioned on acceptance of Conrail's proposal. 

L PubHc Racord 

cc: Honorable Kay Bailey Hutchinson 
Honorable Phil Gramm 
Chairman Barry Williamson, Texas Railroad Commission 
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EN' iO: 
Item No, 

Page Coui\ 2L 
HUM 

21:55 : 2866076-

Mexico D F., January 16,1996. 

202 927 5-529 :# 1/ 2 

omisicfti 
Fedecal de 
ompefcenc±i 

TO: Ms. Julia M. Fan-
Office of Proceedings 
Administration Section 
InterstBte Commerce Commission 
Phone number (202) 927 75 13 
Facsimile (202) 927 6728 / 927 55 29 

From: Mrs Alexandra Cortina 
International Division 
Mexican Federal Competition Cominission 
Tamaulipas 150 piso 16 
Hip6dromo - Condesa 
Mexico 06140 D.F, 
Mexico 
Phone number (525) 629 6S 17 
Facsimile (525) 286 60 76 

Comir.cnts: 

tn 
_ o 
~" AH -n 3. 

c 

Plcase, foward to Ms. Julia Fair at thc luterstale Commerce Commission. 

ENTERED 
Offk;o ef the Secretary 

JAN 2 5 1996 
Part of 
PuWic Record 

U J Part of 

1 Tbu message is intended only for the use uf individual or entity to which it is addressed 
and may contain information that is privileged and confidentiaL If the reader of this 
message is aot the intended recipieat, you are hereby notified that any dissinination, 
distribution or opying of this commanication is strictly prohibited. If you have receive this 
communication in error, please notify us immediatly by telephone at onr cost 

TAMAUUfAS ISO COl. MIfOOtOMO CONOf SA JMEXlCO.D.f.(»:«l 



ENV!0: 1-16-96 : 21:.56 2866076- 202 927 5529.# 2/ 2 
a 

Mexico D.F.. Janusiy 16.199S. 

COMISION FEDERAL 
DE 

COMPETE.NCIA 

Ms. Julia Fair 
Contact as stated in Action: 
Decision No. 9; Notice of A cceptance 
of Appiicetion, December 27,1995 
Interstate Coouaerce C<»nmission 

Dear Ms. Fam 

Concerning the Notice of Acceptance V̂ jplication, die Federal Competition Commission of 
Mexico City, Mexico is interested in Toqionding to the nodfication of intent to participate in the 
proposed proceedings. According io Mr. Brian Eiwood, at the Embassy of Mexico's Commerce 
office, intereitlBd parties are instructed to contact you for more infomation. Unfortunately, the 
Commission has not been abk to contact you sooner for more information as to how io proceed 
fonnally. 

It u imdcrstood from the documentation that the final date of appiication is January 16, 
1996. Beating iu rairji this final date, the Fedcnil Competition Commission of Mexico can only 
inquire as to whether this deadline has been extended due to last week's closing of the Federal 
Government due to weather conditions. 

I apologize for the delay and kx)k forward to contacting you soon with regard to our 
concems. 

t4»/^ 

Alexandra Cortina 
Deputy Director ofthe International Division 

^ c.c.p. Dr. Fernando Sanchez Ugarte,Pre3idaat ofthe Federal Competition Conunission. 
Lie. Ra&el Valdes Abascal, Executive Secretariat of the Federal Competition Commission. 
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FAX NO. 202 728 1712 P. 01 

ttiatmit mm 
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DATE; 

TO: 

FAX #: 

FROM: 

FAX #: 

PAGE{S): 

EMBASSY OF MEXICO . Trade Office 
1911 Pennsylvama Avenue, N.W., 7th floor 

Washington, D.C. 20006 
1202)728-1700 . FAX (202) 728-1712 

JANUARY 17, 1996 
REF.#: 45/96 . 

MS. JULiA FARR (FINANCE OOCKET NO. 32760) 
INTERSTATE COMMERCE COMMISSION 

(202) 927-6419 

MIGUEL LEAMAN / BRYAN ELWOOD 

'202) 728-1712 

__L_ INCLUDING THIS COVER PAGE 

CO 1^MEN T$ 

As per our telephone conversation, please note that the service address for 
the Com^stdn Federal de Corr^petencia of Mexico is as follows 

• EfTibassy of Mexico, Trade Office 
1911 Pennsy.'vanla Avenue, N.W., 7th floor 
Washington, D.C. 2000 

any questions, you may contact me at (202) 728-1708, 

- , ea 

^ as f >'a- Flwood 
'-irst Secretary 

/^\^ Best Regards, 
ENTERED 

Office of the Secretary 

JAN 'L ̂  1996 

Part of 
Public Record 

|-g-|Partof 



STB FD 32760 1-2-96 J 61028 



6/̂ 0 ay 
OEANNA BRAUNLIN 

ASSEMBLYWOMAN 
District No. 4 

COMMrrTEES: 

VIca Chairman 
Government Affairs 

Uambar 
Education 

Healt^ ano f-luman Services 

o 

Aaaemblg 
&ixtg-Ci9l|tl{ ̂ esatan 

December 30, 1995 

OtSTRlCT OFFICE: 
Mailing Address: 

2251 North Rampart Boulevard. No 378 
Las Vegas. Nevada 89128 

Office: C02) 256-1935 
Fax No (702) 255-1169 

LEGISLATIVE BUILOtNO: 

401 S Carson Strot' 
Carson City. Nevada 89'10 

Office (702) 687-8157 or 687-5739 
Fax No : (702)687-5962 

The Honorable Vemon A. Williams 
Secretary, Interstate Commerce Commission 
Twelfth Street and Constitution Avenue, N.W. 
Room 2215 
Washington, D C 20423 

RE: Finance Docket No. 32760, Union Pacific Corp., et. §1.—Control & 
Merger— 

Southern Pacific Rail Corp., et §1. 

Dear Secretary Williams: 
I am writing to express my support for the proposed merger of the Southem Pacific a;id 
Union Pacific railroads and to urge your support. The UP/SP merger will dramatic-lly 
improve service arjd strengthen competition. 
Nevada shippei s should see improved equipment supply fi^> ̂m the combined fleets and 
major cost savings fi-om reduced overheads, facility consolidations, and use of the best 
systems of each raihoad. Nevada shippers will also benefit from improvements in 
operations on Union Pacific's Overland route The combined Union Pacific/Southem 
Pacific will allow for the concemration of different categories of transcontinental trafiBc on 
different routes This will reduce delays, increase reliability, and create new capacity for 
the merged system 

It is vital that we preserve competition in this industry I urge your support of the merger 
between the Union Pacific Railroad Company and the Southem Pacific Transportation 

li "wSfcratary , Sincerely yours, 

'M2 6tm 
Part of 
Public Fiamrt* 

Deanna Braunlin 
Item No. 

Page .Count. i 
•:s')-iti -b^ y 
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page Count. 

January 18, 1996 

The Honorable Vemon A. Willianu 
Secretary-Interstate Commerce Commission 
12th Street and Constiiution Avenue 
Washington, D.C. 20423 

Dear Secretary Williams: 

\fy name is Leroy Niebrugge. I am die village president in die Village of TeutopS 
urge you to support Conrail's proposal to purchase the eastem portion of the Southem 
Pacific raihoad. 

Many of our local busincMes and industries shq) dieir products to other regions of die 
countiy via rail Usually that involves relying on a netwoilc of track rights :uid haulage 
agreements to get products to marlcei. But if Conrail acquired die eastem lines of die 
Southem Pacific, die expanded system would offer efBcient, single-line fireight service to 
businesses in Illinois. 

Under the proposal, businesses along the Conrail line dut now contract widi at least two 
railroads to move dieir products between Illinois and the Gulf of Mexico could use a single 
line. Because Conrail's proposal would reduce die number of car changes involved in 
shq>ping goods to the south, Illinois businesses would save on ti-ansportation costs and 
could become more conqxtitive in odier maiicets. A takeover of die SP East lines by 
Union Pacific would not offer these benefits to Illinois businesŝ  

The merger would provide more than just convenience and s8vi/<gF iv industries. The 
resulting business development and investment could bring addihc-tiai jobs to communities 
along the Conrail Une. And die proposal would preserve the present level of rail 
competition in .the state. UFs proposal, on the other hand, woidd Trode oonqietition by 
giving the UP control of the two main firei^t lines between Chicago and St. Louis. 

I understand that Conrail plans to make substantial investments in track maintenance and 
equqnnent such as new locomotives and service fiiciMes following die purchase of the S? 
line. Those improvements are fiirther reason to back Conrail's proposaL 

Thank you for your consideratioiL 

Sincerely, 

Leroy Niebrugge 
Village of Teutopohs President 

cc: David M. Levan 
n~7 Part of 


