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Dffice of the Attorney Seneral

State of Texas
DAN MORALFS

ATTORNEY GENERAL

May 23, 1996

Honorable Vernon A. Williams VIA AIRBORNE EXPRESS

Secretary

Surface Transportation Board

1201 Constitution Avenue, N.W.

Washington, D.C. 20423 &

Re:  Finance Docket No. 32760, Union Pacific Corp., et al--Control and Merger--
Southern Pacific Rail Corp.. et. al.

Dear Secretary Williams:

Enclosed for filing in the above-captioned docket are the original and twenty copies of
the State of Texas’ Request to Participate in Oral Argument. I have also enclosed a 3.5 -
inch floppy diskette formatted for WordPerfect 5.1.

Thank you for your courtesies in ihis matter.

Sincerely,

— DAN MORALES

Office of the Secretary Attorney General of Texas

MAY 2 9 1996 WW
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x : Ass:sta Agorney General

Antitrust Section

Consumer Protection Division
P.O. Box 12548

Austin, Texas 78711-2548
(512) 463-2185

(512) 320-0975 [FAX]
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760
UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD CONMN{;
AND MISSOURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTAT (ON COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

STATE OF TEXAS REQUEST TO PARTICIPATE IN ORAL ARGUMENT
~,

in accordance with the Surface Transportation Board's Decision No. 36 in this
proceeding, the State of Texas, by and through Dan Morales, Attorney General of Texas,
hereby files its Request to Participate in Oral Argument and requests ten minutes of oral
argument scheduled for July 1, 1996.

The State of Texas will address the disproportionate amount of parallel tracks in
Texas, the unigue situation of shippers along the Texas Guif Coast and the effects of
increased market concentration in Texas, if the UPSP merger is approved, as exemplified by
the reduction of rail carrier options at the Texas-Mexican gateways.

The State of Texas opposes the proposed merger, but makes no comments on the
responsive applications or any request for conditions.

DATED this 22nd day of May, 1996.

Respectfully submitted,

ENTERED DAN MORALES
_Office of the Secretary Attorney General of Texas

MAY 2 9 1996 ! JORGE VEGA

First Assistant Attorney General

- Part of
2] Public Record LAQUITA A. HAMILTON
Deputy Atterney General for Litigation

()

State of Texas Request to Participate
in Oral Argument




THOMAS P. PERKINS, JR.
Assistant Attorney General
Chief, Consumer Protection Division

MARK TOBEY
Assistant Attorney General
Deputy Chief for Antitrust

REBECCA FISHER
Assistant Attorney General
Assistant Deputy Chief for Antiitrust

AMY R |[KRASNER
Texas Bar No. 00791050
Assistant Attorney General
Antitrust Section

P.O. Box 12548

Austin, TX 78711-2548
(512) 463-2185

(512) 320-0975 [FAX]

Certificate of Service

I hereby certify that a true and correct copy of the foregoing instrument has been sent
via Airborne Express to Honorable Vernon A. Williams, Secretary of the Surface
Transportation Board, and by regular mail to all parties on the Restricted Service List and

yA nid

Parties of Record this ay of May, 1996.
R

AMY R\KRASNER
Assi Attorney General

Stats of Texas Request to Participate
in Oral Argument
ats\railroad\pleading\oralarg.pld
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F. MARK HANSEN, p.4.

624 NOP" 1" 300 WEST, SUITE 200 ‘

SALT LA . CITY, UTAH 84103
TELEPHONE: (801) 533-2700

: { Offtice of the Secretary
‘ AUG 2 6 1996

Part of
Public Record
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ADMITTED TO PRACTICE IN UTAH,
ARIZONA, COLORADO AND NEVADA.

NEVADA OFFICE:
5675 S. VALLEY VIEW, #200
LAS VEGAS, NEVADA 89118

L

FAX: (801) 533-2736

Surface Transportation Board
1201 Constitution Ave., N.W.
Washington, D.C. 20423-0001

Michael D. Billiel, Esq.

U.S. Departmer’ of Justice 7
Antitrust Division, Transport: ion Section
325 Seventh Street, N.-W., Rc -m 534
Washington, D.C. 20530

R. J. Burns, President

Union Pacific Railroad Company
1416 Dodge Street

Omabha, 68179

Steven A. Goodsell, General Solicitor
Union Pacific Railroad Company

406 West )0 South

Salt Lake City, UT 84101

D. C. Orris, President

Southern Pacific Transportation Co.
Southerr. Pacific Building

One Market Plaza

San Francisco, CA 94105

John M. Smith, Sr. General Attorney
- Southern Pacific Transportation Co.

Room 813, Southern Parific Building

One Market Plaza

San Francisco, CA 94105

RE:

Ladies and gentlemen:

August 21,

TELEPHONE: (702) 798-0125

1996

Gary Barker, President
Utah Railway Company
340 Hardscrabble Road
Helper, UT 84526

A. John Davis, Esq.

Pruitt, Gushee & Bachtell

Suite 1850 Beneficial Life Tdwe
Salt Lake City, UT 84111-14%

Attorneys for Utah Railway C2

The Honorable Orrin G. Hatch
131 Russel! Senate Office Building
Washington, D.C. 20510

The Honorabie Robert Bennett
431 Dirksen Senate Office Building
Washington, D.C. 20510

The Honorzble Jarmes V. Hansen
2466 Rayburn House Office Building
Washington, D.C. 20510

The Honorable Enid Greene
515 Cannon Buildin
Washington, D.C. 20510

The Honoi .uie William H. Orton
440 Canncn Buildin
Washington, D.C. 20510

Pending UP/SP merger -- anticompetitive impact on Railco, Inc.

I received no reply to my July 29, 1996 letter. I zttach a copy of that letter for your review.

On August 12, 1996 the Surface Transportation Board h's issued its written opinion approving the
merger between Union Pacific Railroad Company and S.uthern Pacific Transportation Company,
apparently without addressing Railco’s concerns.

Railco respectfully requests written confirmation that the merger will not affect Railco’s
access to coal markets, and that Utah Railway will continue to have the same access to Railco’s
loadout facility as it has to Railco’s competitors including Savage’s loadout facility. If Railco is
unable to obtain written confirmation to that effect, it may be necessary for Railco to file suit for
declaratory and other relief. However, Railco would greatly prefer to resolve this matter outside
of the court system. I look forward to your reply.

Sincerely,

%Ha n

Item No.

Page Count 3

2341-1.002
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LAW OFFICES OF et

F. MARK HANSEN, P.C.

624 NORTH 300 WEST, SUITE 200
SALT LAKE CITY, UTAH 34103
TELEPHONE: (801) 5§33-2700

FAX: (801) 533-2736

Surface Transportation Board
1201 Constitution Ave., N.W.
Washington, D.C. 20423-0001

Michael D. ™'"""el, Esq.

U.S. Department of Justice

Antitrust Division, Transportation Section
325 Seventh Street, N.W., Room 534
Washington, D.C. 20530 +

R. J. Burns, President

Union Pacific Railroad Company
1416 Dodge Street

Omaha, NE 68179

Steven A. Goodsell, General Solicitor
Union Pacific Railroad Company

406 West 100 South

Salt Lake City, UT 84101

D. C. Orris, President

Southern Pacific Transportation Cc.
Southern Pacific Building

One Market Plaza

San Francisco, CA 94105

John M. Smith, Sr. General Attorney
Southern Pacific Transportation Co.
Room 813, Southern Pacific Building
One Market Plaza

San Francisco, CA 94105

ADMITTED TO PRACTICE IN UTAH,
ARIZONA, COLORAO AND NEVADA.

NEVADA QFFICE:
5675 . VALLEY VIEW, #200
LAS \ EGAS, NEVADA 89118
TELEPHONE: (702) 798-0125

July 29, 1996

Gary Barker, President
Utah Railway Company
340 Hardscrabble Road
Helper, UT 84526

A. John Davis, Esq.

Pruitt, Gushee & Bachtell

Suite 1850 Beneficial Life Tower
Salt Lake City, UT 84111-1495
Attorneys for Utah Railway Co.

The Honorable Orrin G. Hatch
131 Russell uenate Office Building
Washington, D.C. 20510

The lionorable Robert Bennett
431 Dirksen Senate Office Building
Washington, D.C. 20510

The Honorable James V. Hansen
2466 Rayburn House Office Building
Washington, D.C. 20510

The Honorable Enid Greene
515 Cannon Building
Washington, D.C. 20510

The Honorable William H. Orton
440 Cannon Building
Wastangton, D.C. 20510

RE: Pending UP/SP merger -- anticompetitive impact on Railco, Inc.

Ladies and gentlemen:

I represent Railco, Inc. Railco owns and operates a coal loadout facility just south of Price,
Carbon County, Utah. Railco’s loadout is on the same railroad spur and within shoutiny distance
of a similar loadout owned by Savage Industries, Inc.

On January 17, 1996, Union Pacific, Southern Pacific and Utah Railway entered intc a
Settlement Agreement (the Utah Railway Agreement), whicli provided in part:

I

c) ETAH shall have the right in common with UP/SP to serve the Savage

Industries, Inc. Savage Coal Terminal coal loading facility located on the so-called

CV Spur near Price, i'tah.




\dditional Coal Mine A
a) In addition to the coal mine access granted in Section 1.c), UP/SP also grant
UTAH access to Cyprus Amax’ Willow Creek Mine adjacent to the SP main line
near Castle Gate, Utah ....

... the grants of rights under Sections 1 and 2 shall be effective only upon
UP’s acquisition of control of SP.

On its face the Utah Railway Agreement gives Utah Railway access rights to the Savage
loadout but not to the Railco loadout. This would give Savage a virtual monopoly for the business
of all coal producers using Utah Raiivay. This competitive advantage could eventually lead to
Railco’s demise.

By letter dated March 12, 1996, counsel for Railco notified Union Pacific of this concern,
and asked that the Uteh Railway Agreement be modified to allow Utah Railway access to the
loadout facilities of both Savage and Railco. Unior Pacific did not respond. On or about March
21, 1996, Railco filed and served its Notice of Cpposition to Merger and Intent to Participate in
Proceedings (attached and incorporated here by reference). Railco was not advised of further
proceedings as requested, and its concerns were apparently not addressed by the Surface
Transportation Board.

At ti:e July 3 voting conference on the proposed UP/SP merger, the Surface Transportation
Board voted to approve the merger, subject to a list of 35 recommended conditions including the
following:

{(i1)  We recommend that the Board impose as a condition the terms of the Utah
Railway agreement. This recommendation reflects our view that, for certain coal shippers,
the rights cfrovided for in the Utah Railway agreement will ameliorate the competitive harm
that would be generated by an unconditioned merger.

(35)  Finally, we recommend that the Board deny all requests for conditions
except those we have specifically indicated should be granted in whole or part.

One of the major concerns raised throughout by opponents of the merger, including the
Department of Justice and the Department of Transportation, was the possible antitrust and other
anticompetitive consequences. Those consequences remain very much a reality for Railco. Unless
the present state of affairs changes, upon final approval of the merger Savage will be granted an
effective monopc'y over Utah Railway business for which Railco is now able to compete.

Railco respectfully requests that the Utah Railway Agreement be amended to include, and
that the Surface Transportation Board include in its final approval, a condition that Utah Railway
be granted the same access to Railco’s loadout facility as it is given to Savage’s loadout facility.
I look forward to your reply.

Sincerely,

F. Mark Hansen

2341-1.001







¥s¢2 )

COVINGTON & BURLI!NG
1201 PENNSYLVANIA AVENUE, N=W.
P.O. BOX 7566
WASHINGTON, C.C. 20044-75€66 ORIG‘NAL
(202) 662-€000
TELEFAX: (202 662-629

ARVID E. ROACH II 3 TELEX: 89-593 (COVLING WSH)
OIRECT DIAL NUMBER CABLE: CO/LING TIELEFAX. 44-171-495- 30!

[} -
202 e€2-5388 BRUSSELS CORRESPONDENT OFFICE
DIRECT TELEFAX NUMBER September 4, 44 AVENUE DES ARTS

1202 778-5388 BRUSSELS 1040 BELGIUM
TELEPHONE: 32-. Si2-9890
TELEFAX: 32-2- '2-1598

BY HAND

Honorable Vernon A. Williams
Secrecary

Surface Transportation Board

Room 2215 -

12th St. & Constitution Ave., N.W\)
Washington, D.C. 20423

Re: Finance Docket No. 32760, Union “acific Corp.,
et al. -- Control & Merger >- Southern Pacific
Corp.. et al,

Dear Secretary Williams:

The Applicants have been served with petitions for
clarification, dated September 3, by BNSF and Geneva Steel.
We intend to respond to these petitions on or before the
deadline of September 23.

Sincerely,

Arvid E. Roach II

Cn Beh A

cc: All Parties of Record

Item No. : Office of the Secretary

T /{(} SEP 5 1996

{ /

Parn of
Public Record
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DONELAN, CLEARY, WOOD & MASER, P.C.

ATTORNEYS AND COUNSELORS AT LAW

Suite 750
1100 New York Avenue, N.W.

-30
OFFICE: (202) 371-9500 WasHiNGTON, D.C. 20005-3834 TELECOPIER: \ .02) 371-0900

September 3, 1996

Honorable Vernon A. Williams
Secretary

Surface Transportation Board

12th and Constitution Avenue, NW
Washington, D.C. 20423

Re: Finance Docket No. 32760; Union Pacific Corporation, Union Pacific
Railroad Company and Missouri Pacific Railroad Company -- Control and
Merger -- Southern Pacific Rail Corporation, Southern Pacific
Transportation Company, St. Louis Southwestern Railway Company,
SPCSL Corp. and the Denver and Rio Grande Western Railroad Company.

Dear Mr. Williams:

Enclosed for filing in the above-capiioned proceeding are an original and twenty (20)
copies of the PETITION FOR RECONSIDERATION OF THE Dow CHEMICAL COMPANY, designated
DOW-27. Also enclosed is a diskette formatted in WordPerfect 5.1 with a copy of the Petition.

If you have any questions, please do not hesitate to contact me.

Sincergly,

: )%;’/ ("@/'

L4

Nicholas J. DiMicha
Jeffrey O. Moreno

ENCLOSURES e — |

T ——'-

1750-020 Office of the Secretary

Iter Nc. SEP 4 oo
Page_ Count 8 : ;‘&gnooord
P2 FEL
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

Union Pacific Corporation, Union Pacific Railroad Company
And Missouri Pacific Railroad Company

- Control And Merger -

Southern Pacific Rail Corporation,
Southern Pacific Transportation Company, St. Louis
Southwestern Railway Company, SPCSL Corp. And The
Denver And Rio Grande Western Railroad Company

PETITION FOR RECONSIDERATION OF
THE DOW CHEMICAL COMPANY

ENTERED
Oftice of the Secretary

Nicholas J. DiMichael
SEP 4 199 Jeffrey O. Moreno
DONELAN, CLEARY, WOoOoD & MASER, P.C.
y [5__-! Part of 4 1100 New York Avenue, N.W.
PUllis Pases Suite 750
Washington, D.C. 20005-3934
(202) 371-9500

Attorneys for The Dow Chemical Company

September 3, 1996




BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

Union Pacific Corporation, Union Pacific Railroad Company
And Missouri Pacific Railroad Compaiy

- Conirol And Merger -

Southern Pcific Rail Corporation,
Southern Pacific Transportation Company, St. Louis
Southwestern Railway Company, SPCSL Corp. And The
Denver And Rio Grande Western Railroad Company

PETITION FOR RECONSIDERATION OF
THE DCW CHEMICAL COMPANY

The Dow Chemical Company (“Dow”), pursuant to 49 U.S.C. §10327(g)(1)
(1995) and 49 C.F.R. §1115.3, respectfully petitions the Surface Transportation
Board ("STB" or “Board”) for reconsideration and modification of the relief
granted to Dow in the above-captioned proceeding. Dow believes that the relief
requested in this petition for reconsideration will more effectively preserve Dow’s
build-out option from its Fre¢port, Texas chemicals and plastics production
complex.

In Decision No. 44, served August 12, 1996, the Board addressed Dow’s.
Request for Conditions (DOW-11), filed March 29, 1996 The conditions

requested by Dow were intended to preserve a build-out from Dow’s Freeport

facilities to the Southern Pacific Lines (“SP”) at Texas City, Texas. After the




’ -

merger, this build-out option would no longer be beneficial to Dow because
Freeport currently is solely served by the Union Pacific Railroad (“UP").

The Board granted Dow’s Request for Conditions in part and also revised
those conditions in a manner which was neither requested nor anticipated by Dow.

Specifically, the Board conditioned the merger:

by reqniring that UP/SP grant trackage rights to a carrier fo be named
by Dow, subject to our [STB] approval, over UP’s line from Texas
City to Houston and over UP’s or SP’s line from Houston to
connections with KCS and BNSF at Beaumont, with the right to
connect to tHE build-out line in the vicinity of Texas City in order to
serve Dow at Freeport and any other shippers located on the buiid-out
line.

Decision No. 44 at 188. [emphasis added] This relief is a variation cn Dow’s
“Alternative Request for Relief” made in DOW-11.! Dow’s Alternative Request,
however, did not include the “Beaumont connections” language that appears in the
Decision.

Dow’s Alternative Request for Conditions was for trackage rights for a
carrier to be named by Dow from Houston to the SP build-out point near Texas
City and from Houston to both New Orleans and Memphis. This latter element --
trackage rights from Houston to New Orleans and Memphis -- was necessary to
ensure that a carrier which would substitute for the SP would have a route structure
comparable to that of the SP and that the carrier could connect directly with its

existing track, post-merger. The Board rejected Dow’s request for trackage rights

to New Orleans and Memphis and noted that “[t}he preservation of Dow’s SP

build-out option requires only that trackage rights run from the build-out point to a

connection with an independent Clacs I carrier.” Decision No. 44 at 188.

1 Dow also made a Primary Request which sought trackage rights access for a carrier to be named by Dow to
a build-out point that was closer to Freeport than the SP build-out point at Texas City. This point would be between
Algoa and Angleton, Texas. The rationale for this request was that no other carrier possessed a route structure that
would give it access to Dow traffic over a build-out that would be equivalent to the traffic gains that would be
experienced by the SP. As a result, only a more economical (i.e., shorter) build-out would restore Dow’s pre-merger
competitive position. The Board concluded that the evidence did not justify this request.

2




In seeking to preserve the pre-merger “status quo,” the Board granted
trackage rights to a carrier of Dow’s choosing, subject to Board approval, from
Texas City to Houston and beyond to connections at Beaumont. However,
although the decision clearly states that the build-out carrier is to be named by
Dow, the “Beaumont connections” language seems to limit Dow’s choice of
carriers to only the KCS. Other than UP/SP, Beaumont will be served directly only
by KCS and BNSF, post-merger. BNSF, however, does not require the trackage
rights granted in thi decision to serve Dow via a build-out. Furthermore, as Dow

demonstrated in its evidence, BNSF has shown little interest in its build-out option

since the UP/SP merger was announced. This appears to effectively leave Dow

with a choice of one, the KCS, for a potential build-out carrier that might preserve

Dow’s SP build-out option.

A choice of only the KCS at Beaumont will not effectively replace the
competitive alternative now posed by the SP that will be lost post-merger. KCS
has a much shorter and different route structure than the SP. In particular, KCS
does not directly reach the Chicago gateway, which is the major interchange for
Dow’s Northeastern traffic, and the KCS gets from Beaumont to the New Orleans
gateway only very circuitously. Furthermore, KCS terminates a very small
percentage of Dow’s traffic. The additional lengths of hanl and traffic volumes
available to the KCS as a result of a build-out would not even begin to approach
the potential traffic gains that were available pre-merger to the SP. The KCS is a
capable Class I carrier, but, as to Dow traffic from Freeport, the KCS alone cannot
provide the competitive alternative that the SP would have offered. Thus, a build-
out that was likely when it involved the SP may net be as attractive if it were to
involve only the KCS because the KCS simply will not be in a competitive position

comparable to the SP’s pre-merger position. The status quo which the Board




cught to achieve for Dow is out of balance if the only reasonable build-out
alternative for Dow is on the KCS to Beaumont.

Although Dow still contends that the most effective way to ameliorate the
loss of the SP build-out option is to grant Dow’s request for trackage rights for the
build-out carrier to both Memphis and New Orleans, if the Board remains
unpersuaded, Dow urges the Board, at a minimum, to include Baton Rouge,
Louisiana within the current grant of relief in Decision No. 44. Specifically, Dow

requests that the Board modify its grant of relief on page 188 of the decision as

follows, by adding the italicized language:

We will therefore grant a modified version of Dow’s alternative
request, and condition the merger, by requiring-that UP/SP grant
trackage rights to a carrier to be named by Dow, subject to our
approval, over UP’s line from Texas City to Houston and over UP’s or
SP’s line from Houston to connections with KCS and BNSF at
Beaumont and to connections with KCS and IC at Baton Rouge, with
the right to connect to the build-out line in the vicinity of Texas City
in order to serve Dow at Freeport and any other shippers located on
the build-out line.

This requested modification will enhance the ability of Dow to effectively
replace the SP build-out option from Freeport in several ways. First, it will truly
give Dow a meaningful choice of carriers contemplated in the original grant of
relief by giving Dow access to the Illinois Central Railroad (“IC”) at Baton Rouge.
Second, it will allow Dow’s New Orleans gateway traffic to move over direct
routes from Baton Rouge to New Orleans via the KCS or IC, bypassing the
circuitous route of the KCS that would be required if the traffic is forced over
Beaumont. Third, because the IC has a direct route from New Orleans to Chicago,
it would preserve Dow’s si.gle-line access to Chicago, a very important gateway
for Dow’s traffic to which the KCS does not have single-line access. Because the
SP could have offered Dow direct service to both New Orleans and Chicago,

neither of which is available to Dow via Beaumont, the addition of Baton Rouge as




an interconnection point will improve the probability that the build-out carrier will
have sufficient incentive to construct the build-out.

Although Dow did not originally request trackage rights and interconnection
for a build-out carrier at Baton Rouge, neither did it request such rights at
Beaumont. Because Beaumont was included as part of Dow’s relief upon the
Board’s own suggestion, this is the first formal opportunity under the Board’s
procedural schedule that Dow has had to comment on this matter.2 Therefore,
Dow’s request tc irLclude Baton Rouge within the relief granted by the Board is an

appropriate matter for a Petition for Reconsideration.

WHEREFORE, for the foregoing reasons, Dow requests that the Board grant

this Petition for Reconsideration.

Respectfully submitted,
e

//

iV

Nicholas J. DiMichael

Jeffrey O. Moreno

Donelan, Cleary, Wood & Maser, P.C.
1100 New York Avenue, N.W., Suite 750
Washington, D.C. 20005-3934

(202) 371-9500

September 3, 1996 Attorneys for The Dow Chemical Company

- On July 30, 1996, counsel for Dow submitted a letter to the Board setting out Dow’s views regarding the
Board’s decision. These are the same views that Dow has expanded upon in this Petition. On August 2, 1996, KCS
submitted a letter in reply. In footnote 18 of the Board’s August 12th decision, the Board declined to act on various
unnamed requests for clarification and indicated that parties must await the Board’s written decision before seeking
relief, which Dow has done in this Petition.

In its August 2nd letter, KCS appeared to take particular issue with Dow’s characterization of KCS’
financial resources. Dow wishes to state that it did not intend to deprecate KCS in its July 30th letter, but merely
intended to note the fact that, compared to a number of Class I carriers in the area, including the SP, KCS has a less
extensive route structure and a smaller financial base.




CERTIFICATE OF SERVICE

I hereby certify that'a copy of the foregoing PETITION FOR RECONSIDERATION OF THE

Dow CHEMICAL COMPANY has been served via first class mail, postage prepcid on all parties of

record in this proceeding on the 3rd day of September, 1996, and by hand delivery to Washington,

DC counsel for Applicants.

I

Aimee L. DePew
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LAW OFFICES OF Office of tha Secretary

F. MARK HANSEN, P.C.

AUS - 2 1986
624 NORTH 300 WEST, SUITE 200

SALT LAKE CITY, UTAH 84103 Part of

TELEPHONE: (801) 533-2700 5 | :
FAX: (801) §33-2736 . 2 Public Record

ADMITTED TO PRACTICE IN UTAHN,
ARIZONA, COLORADQ AND NEVADA.

NEVADA OFFICE:
5675 S. VALLEY VIEW, #200
LAS VEGAS, NEVADA 89118
TELEPHONE: (702) 798-0125

July 29, 1996

Surface Transportation Board
1201 Constitation Ave., N.W.
Washington, D.C. 20423-0001

Michael D. Billiel, Esq.

U.S. Department of Justice

Antitrust Division, Transportation Section
325 Seventh Street, N.-W., Room 534
Washington, D.C. 20530 -

R. J. Burns, President

Union Pacific Railroad Company
1416 Dodge Street

Omaha, NE 68179

Steven A. Goodsell, Gen +ial Solicitor
Union Pacific Railroad Compzny

406 West 100 South

Salt Lake City, UT 84101

D. C. Orris, President
Southern Pacific Transportation Co.
Southern Pacific Building
One Market Plaza
» San Francisco, CA 94105

John M. Smith, Sr. General Attorney
Southern Pacific Transportation Co.
Room 813, Southern Pacific Building
One Market Plaza

San Francisco, CA 94105

RE: Pending UP/SP merger -- anticompetitive impact on Raiico, Inc.

Ladies and gentiemen:

Helper, UT 84526
A. John Davis, Esq.

Salt Lake City, UT 84111-1495
Attorneys for Utah Railway Co.

The Honc mable Orrin G. Hatch
131 Russell Senate Office Building
Washington, D.C. 20510

The Honorable Robert Bennett
431 Dirksen Senate Office Building
Washington, D.C. 20510

The Honorable James V. Hansen
2466 Rayburn House Office Bi:''ding
Washington, D.C. 20510

The Honorable Enid Greene
515 Cannon Building
Washington, D.C. 20510

The Honorable Wiiliam H. Orton
440 Cannon Building
Washington, D.C. 20510

uno) 3abeg
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gosavbo

I represent Railco, Inc. Railco o ¥ns and operates a coai loadout facility just south of Price,
Carbon County, Utah. Railco’s loadout is on the same railroad spur and within shouting distance
of a similar loadout owned by Savage Industries, Inc.

Or January 17, 1996, Union Pacific, Southern Pacific and Utah Railway entered into a

"ON wa3y

Settlement Agreement (the Utah Raillway Agreement), which provided in part:

L Imm%.l!ﬂlu'

9] TAH shall have the right in common with UP/SP to serve the Savage
Industries, Inc. Savage Coal Terminal coal loading facility located on the so-called
CV Spur near Price, Utah.




a) In addition to the coal mine access granted in Section 1.c), UP/SP also grant
UTAH access to Cyprus Amax’ Willow Creek Mine adjacent to the SP main line
near Castle Gate, Utah ....

... the grants of rights under Sections 1 and 2 shall be effective only upon
UP’s acquisition of control of SP.

On its face the Utah Railway Agreement gives Utah Railway access rights to the Savage
loadout but not to the Railco loadout. This would give Savage a virtual monopoly for the business
of all coal producers using Utah PRailway. This competitive advantage could eventuaily lead to
Railco’s demise.

By letter dated March 12, 1996, counsel for Railco notified Union Pacific of this concern,
and asked that the Utah Railway Agreement be modified to allow Utah Railway access to the
loadout facilities of both Savage and Railco. Union Pacific did not respond. On or about March
21, 1996, Railco filed and served its Notice of Opposition to Merger and Intent to Participate in
Proceedings (attached and incorporated here by reference). Railco was not advised of further
proceedings as requested, and its concerns were apparently not addressed by the Surface
Transportation Board.

At the July 3 voting conference on the proposed UP/SP merger, the Surface Transportation
Board voted to approve the merger, subject to a list of 35 recommended conditions including the
following:

(11)  We recommend that the Board impose as a condition the terms of the Utah
Railway agreement. This recommendation reflects our view that, for certain coal shippers,
the rights é)rovided for in the Utah Railway agreement will ameliorate the competitive harm
that would be generated by an unconditioned merger.

(35)  Finally, we recommend that the Board deny all requests for conditions
except those we have specifically indicated should be granted in whole or part.

One of the major concerns raised throughout by opponents of the merger, including the
Department of Justice and the Department of Transportation, was the possible antitrust and other
anticompetitive consequences. Those consequences remain very much a reality for Railco. Unless
the present state of affairs changes, upon final approval of (iie merger Savage wiil be granted an
effective monopoly over Utah Railway business for which Railco is now able to compete.

Railco respectfully requests that the Utah Railway Agreement be amended to include, and
that the Su:face Transportation Board include in its final approval, a condition that Utah Railway
be granted the same access to Railco’s loadout facility as it is given to Savage’s loadout facility.
I look forward to your reply.

Sincerely,

2341-1.001




FINANCE DOCKET NO. 32760

UNION PACIFIC CORPORATION, et al.

-

NOTICE OF QPPOSITION TO MERGER AND
INTENT TO FPARTICIPATE IN PROCEEDINGS

.

Please take notice that Railco, Inc., a Utah corporation engagéd'in
loading coal from Utah coal mines onto the rail at a location in Carbon
County, Utah, oppéscs the proposed merger of Union Pacific Railroad with
Southern Pacific Railivad and intends to pamcxpatc in_these proceedmgs

Railco opposes il= proposed merger because the merger as presently

contemplated will substantially reduce éompctition among coal load out

facilities in the Carbon and Emery County area and will unlawfully and
unfairly discriminate against Railco.

Railco, Inc. is an independent load out operation situated on real
property contiguous to the Savage Coal Terminal, near Price, Utah. Savage
uses the same rail spur as Railco, Inc. and both companies compete for the
privilege of !oading coal for rail shipment from the surrounding coal mines.
Union Pacific recently reached an agreement with Utah Railway Company
that would allow Utah Railway access to the Savage Coal Terminal but will

not allow Utah Railway access to Railco's facility, even though it is right next

to Savage. Coal contracts between producers and users typically specify that







wooCE OF THE SECRETARY

ettt TRANSPORTATION BOARD

2TH STREET AND CONSTITUTION AVENUE , NW
IASHINGTON, DC 20423

70 337

IEAR SIR,

iY NAME I8 MICHAEL 0. MYERS, AND I AM A CLERK CURRENTLY EMPLOYED W

HE SOUTHERN PACIFIC RAILROAD COMPANY IN BLOOMINGTON, IL. THIS LE™TER
S IN RESPONSE TO YOUR RECENT AGREEMENT FOR THE UNION PACIFIC éND THE
JOUTHERN PACIFIC RAILROADS TO MERGE.

IE WERE ASKED BY OUR UNION, THE T.c.u,,ro unx?s LETTERS OF PROTEST
GAINST THIS MEGA-MERGER, WHICH I CHOSE NOY TO DO BECAUSE I NEVER HAD
NY DOUBT THAT IT WOULD GO THROUGH !BECAUSE OF THE TERRIBLE MANAGEMENT
I THE SOUTHERN PACIFIC THAT HAS csuetn THE S.P., TO DETERIORATE TO =
v POINT OF BANKRUPTCY. I EVEN UROTEﬁTO THE . PRESIDENT OF THE TCU,
MPLORING HWIM TO SUPPORT THE MERGER! hS THE UTU AND BLE DID TO RECEIUE
ONCESSIONS IN ADVANCE, AND WAS TUR E b_ ﬂi; TR, e

HAVE TWO QUESTIONS TO ASK OF YOU. i ﬁaCAN YOU TELL ME IF 1T 18 -
O8SIBLE TO VOTE OUT YOUR PRESENT: UN: N‘(TCU). 1 _HAVE BEEN ToLniIT IS
0SSIBLE, AS LONG AS YOU CHOOSE ANOTHER RAILROAD UNION TO REPRESENT YOU.
HE TCU HAS CONTIRUALLY BACKED DOWN FROM THE RAILROADS I HAVE WORKED
OR TO THE POINT WHERE THERE ARE HARDLY ANY JOBS_ gVAdeweuwEsT() CLERICAL
EAPLE. 1 CURRENTLY WORK FOR THE S§.P.C.S.Lu.P OF THE S Ps» AND WE

SURRENTLY WORKING WITHOUT BENEFILTIOF A CONTRACT, AND WERE THE'UN-“
i OF TUE S.P, TD. GIVE BACK THE GDST OF LIVING TO THE COMPANY.
IAVE DISCUSSED THE POSSIBILITY OF JOINING ANOTHER UNION WITH OTHER
EMBERS OF OUR SENIORITY DISTRICT (ABQUT 25 MEMBERS) AND THEY AGREE
HAT THEY WOULD LIKE TO BELONG TO THE UTU FOR REPRESENTATION, AS THE
CU IS TOTALLY INEFFECTIVE IN THEIR!DEALINGS WITH THE RAILROAD.

Y SECOND QUESTION IS THIS. I HAVE WORKED FOR VARIOUS RAILROADS HERE IN
LOOMINGTON, IL FOR GOING ON 29 YEARS. WITH THE FUTURE MEGA-MERGER I AM
ACED WITH, THE POSSIBILITY OF SECURING A POSITION IS SLIM TO NONE.
AYBE YOU CAN HELP ME WHERE THE TCU CAN'T.  EXACTLY WHAT I8 THE NEW YORK
OCK AGREEMENT AND HOW WILL IT APPLY TO THE CLERKS ON THE SPC3L AS THE
P, CONSOLIDATES OUR POSITIONS INTO THE U.P. SYSTEM. THE UTU GENERAL
HAIRMAN ON THE PROPERTY HAS MAINTAINED TH&T IT IS PRETTY SIMPLE, IF
OU CAN'T SECURE A POSITION UITHI%FA 30 MILE RADIUS OF YOUR CURRENT
ERMINAL , THEY HAVE TO PAY YOU FOR LP TO 6 YEARS., WHILE I REALIZE THIS
(JUNDS TOO GOOD TO BE TRUE, I THINK THE U.P. SHOULD AT LEAST PROVIDE US
[TH JOBS IN THEC IMMEDIATE VICINITY OR BE MADE TO GIVE US A DECENT
FUERANCE PACKAGE. THE TCLL HAS ABBOLUTELY NO INFORMATION FOR US, AND
FOR ONE AM TIRED OF BEING FORCED TO BELONG TO A UNION THAT EXISTS
NLY WHEN YOU SEE ON YCUR PAY STUB THE DUES DEDUCTION.

INCE T'M SURE THESE AND OTHER PROBLEMS WERE ENCOUNTERED WITA THE
N/ATSF MERGER, SURELY SOMEBODY SOMEWHERE CAN LET US KNOW A LITTLE IN
DVANCE WHAT THE FUTURE HOLDS FOR A CLERK. COULD YOU PLEASE FURNISH
FJTH A COPY OF THE NEW YORK DOCK AGREEMENT THAT WE" WILL BE COVERED
', AND INFORMATION, I ANY, WHETHER OR NOT WE CAN BE FORCED OUT OF

'

URTIOME ZONE OR LOSE OUR NEW YORK DOCK.

at

HANK YOU IN ADVANCE FOR ANY HELD YOU CAN GIVE ME ON THgSF;I?O}UERY
MPORTANT QUESTIONS. i SEalow s T

INCERELY ,

-~ :3’.;’.%

By

’

ITCHAEL O. MYERS
224 NEWCASTLE DRIVE

LOOMINGTON, IL 61704
NO e~
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Office of the Clerk
United States Court of Appeals for the Ninth Circuit
121 Spear Street, P. O. Box 193939
San Francisco, CA 94119-3939

August 22, 1996

U.S. Court of Appeals Docket Number: 96-70673
Finance Docket No. 32760
Short Title: City of Reno v. Surface Trans. Board

Dear Counsel:

A copy of yourwnotice of appeal/petition has beer. received
in the rlerk’s office of the United States Court of Appeals
for the Ninth Circuit.

The U.S. Court of Appeals docket number shown above has been
assigned to this case. You must indicate this Court of Appeal
docket number when corresponding with this office relative to
© your case.

THE DUE DATES FOR FILING THE PARTIES’ BRIEFS AND OTHERWISE
PERFECTING THE APPEAI, HAVE BEEN SET BY THE ENCLOSED "TIME
SCHEDULE ORDER", PURSUANT TO APPLICABLE FRAP RULES. THESE

DATES CAN BE FXZTENDED ONLY BY COURT ORDER. FAILURE OF THE
PETITIONER/ArPELLANT TO COMPLY WITH THE TIME 3CHEDULE ORDER WILL
RESULT IN AUTOMATIC DISMISSAL OF THE APPEAL.

The following infoimation is being provided in an att t to answer
the most frequently asked questions regardinr the appellate process.
Please review this information very carefully.  For convenience, the
term "Circuit Rules" will be used for "Rules of the United States
Court of Appeals for the Ninth Circuit” and "FRAP”"” for "Federal
Rules of Appellate Procedure” will be used throughout this document.

Enclosed with chis letter is an appellate processing schedule along
with a case grocessin checklist which may be attached to your case
file as an aii in monitoring case progress.
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

U.S. Court of Appeals Docket Number: 96-70673 F | L E D
Finance Docket Number: Docket No. 32760
AUG 22 1396

CITY OF RENO
i Y A. CATTERSQN, CLERK
Petitioner CAI!'.‘S. COURT OFSA%EN.S

?

v.
?URFACE TRANS PORTATION; BOARD
@

Respondent

_
TIME SCHEDULE ORDER
The parties shall meet the following time schedule:

-> Appellant/petitioner shall immediately
file the civil appeals docketing statement (CADS),
pursuant to Circuit Rule 33-1;

-> Appellant/petitioner’s opening brief

and excerpts of record shall be served and filed
pursuant to FRAP 31(a) and Circuit Rules 32

and 31-2; . 11/12/96
-> The brief of appellee/respondent shall be

filed and served, pursuant to FRAP 31(a) and

Circuit Rules 32 and 31-2; 12/12/96

-> The optional appellant/petitioner reply brief
shall be filed and served within fourteen days of
service of the appellee/respondent’s brief, pursuan*
to FRAP 31(a) and Circuit Rules 32 and 31-2.

FAILURE OF THE PETITIONER/APPELLANT TO COMPLY WITH THE TIME SCHEDULE ORDER
WILL RESULT IN AUTOMATIC DISMISSAL OF THE APPEAL. CIRCUIT RULE 42-1.

FOR THE COURT:
Cathy A. Catterson

Oscar G. Malabuyéjarg_
Deputy Clerk




o7 UNITED STATES COURT OF APPEALS
2 FOR THE NINTH CIRCUIT i{

96-70673FILED

Petition for Review AUG 21 1998

S, ColRT OF

Petitioner City of Reno hereby petitions the Court for review

City of Reno
Petitioner
v.

Surface Transportation Board
of the United States

Respondent.
of the Decision and Order of the Respondent Surface Transportation

Board of the United States entered as Decision No. 44 and served on

August 12, 1996 in Finance Docket No. 32760, entitled Union Pacific

LAl A WEe Linpalrll . S,

Grande Western Railroad Company, approving the merger application

subject to conditions to mitigate the anticompetitive arvects and

r adverse environmental impacts of the merger transaction.

DATED: August 0 , 1996

By
PA . LAMBOLEY (NV 2149)
Keck, Mahin & cCate
555 12th St., N.W.
Washington, D.cC. 20004-1200
Tel. (202) 637-3609
Fax (202) 347-0140

PATRICIA A. LYNCH (NV 0001388)
City Attorney

MICHAEL K. HALLEY (NV 000078)
Deputy City Attorney

Reno City Hall

490 South City Street

Reno, Nevada 89501

Tel. (702) 334-2050

Fax (702) 334-2420

Counsel for Petitioner
City of Reno

PETITION FOR REVIEW




SO : - o) v
This is to certify that I have this , day of August, 1996,
served a copy of the foregoing document by hand on:

Vernon A. Williams, Secretary
Surface Transportation Board
; of the United States

1201 Constitution Ave., N.W.
Washington, D.C. 20423

Henri Rush, General Counsel

Surface Transportation Board
of the United States

1201 Constitution Ave., N.W.

Washington, D.C. 20423

H. Lamboley

s

10025786

'»J‘:;)psrlrxou FOR REVIEW




Vernon A. Williams, Esqg.
SURFACE TRANSPORTATION BOARD

1201 Constitution Avenue, N.W.
Washington, DC 20423
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s 55 TWELFTH STRE NW, Aa
5 Paco,Count ET.. N
—?. & SU! E 600
’
ASHINGTON, D 20004-1200

/4

fLvl) 637-3601

KECK, MAHIN & CATE

FILE NUMBER
42189~-001
DIRECT DIAL

202-637-3609

August 22,

BY HAND

Henri Rush, Esq,.

General Counsel

surface Transportation Board
1201 Constitution Ave., N.W.
Washington, D.C. 20423

Re: F.D. No. 32760 Un’n Pacific Corp. et a’., = Control and

Decision No. 44, served August 12, 1996
Dear Mr. Rush:

Enclosed please find a file-stamped copy of the City of Reno’s
Petition for Review filed in the United States Court of Appeals for
the Ninth Circuit on Auguvst 21, 1996, seeking review of Decision
No. 44 entered in F.D. No. 32760 and served August 12, 1996.

A copy of this letter and enclousure is also being provided to
Vernon A. Williams, Secretary of the Board.

Very truly yours,

Pau .~ Lamboley

PHL/dph

SR
Enclosure

Oifice of the SOCf@iary

AUG 2 2 1996 ‘

Panpf

RUSH.822

Aamuo%%;o 301240

36, Ky T2 11 72 °ny

A LAW PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS

qyvoe
NOILYLYOJSNYYL 39V4
G3A1303Y -~




® UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

City of Reno

!
96-70673, -ED

Petition for Review

Petitioner

v.

Surface Tra sportation Board
of the United States

NS Col O ABFeALS

Respondent.
Petitioner City of Reno hereby petitions the Court for revievw

of the Decision and Order of the Respondent Surface Transportation
Board of ii.e Unitgg States entered as Decision No. 44 and served cn
August 12, 1996 in Finance Docket No. 32760, entitled Union Pacific
Railroad Company -- Control and Merger -- Sou thern Pacific Rail
o Louis

the Denver and Rio

subject tc conditions to mitigate the anticompetitive aspects and
‘adverse environmental impacts of the merger transaction.

DATED: AugustZ0 , 1996

By
PA - LAMBOLEY (NV 2149)
Keck, Mahin & Cate
555 12th st., N.w.
Washington, D.cC. 20004-1200
Tel. (202) 637-3609
Fax (202) 347-0140

PATRICIA A. LYNCH (NV 0001388)
City Attorney

MICHAEL K. HALLEY (NV 000078)
Deputy City Attorney

Reno City Hall

490 South City Street

Reno, Nevada 89501

Tel. (702) 334-2050

Fax (702) 334-2420

Counsel for Petitioner
City of Reno

PETITION FOR REVIEW
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This is to certify that I have this ZZ% day of August, 1996,
served a copy of the foregoing document by hand on:

Vernon A. Williams, Secretary

Surface Transportation Board
of the United States

1201 Constitution Ave., N.W.

Washington, D.C. 20423

Henri Rush, General Counsel

Surface Transportation Board
of the United States

1201 Constitution Ave., N.W.

Washington, D.C. 20423

— ik

10025786

\g_;,;)ETIFION FOR REVIEW







TROUTMAN SANDERS LLP

ATTORNTE L AW

A LiMITED L Al L-'V lAnvn(lsn »

130) | STREET, NW
MITE S00 EAST
WASHINGTON, DC. 20005-3314
TELEPHONE: 202-274-2950
FACSMILE: 202-274-2994
WILLIAM A MULLINS DIRE(T. 202-274-2953

Item Mo. August 2, 1996

Page Couny

///c/z’g ’

The Honorable Lind~ J. Morgan
Chairman

Surface Transportation Board

12th & Constitution Avenue, N. W,
Room 4126

Washington, D.C. 20423

Re:  Finance Docket No. 32760, Union Pacific Corporation, et al. -- Control and
Merger -- Southern Pacific Corporation, et al.

Dear Chairman Morgan:

On July 30, 1996, counsel of record for The Dow Chemical Company ("Dow") addressed
a letter to you asking that the Board clarifv and amend the Staff Repoit’s Recommendation No.
15. KCS recognizes the questionable validi'y of such a letter request and the questionable
propriety of the Board’s consideration cf the requests which it contains. As a result, KCS is
reluctant to address this letter to you. However, the Dow letter contains apparent
characterizations of KCS’ financial resources and rail service capabilities which, in their own
right, require clarification.

Dow appears to be uninformed as to KC’ financial resources an< route structure. KCS
devt s rated BBB+ by Standard & Poors, equivalent to C5X and above BNSF and Illinois
Central. KCS has demonstrated a credit capacity to complete new tra:sactions as stated in the
public filings with the SEC, including a recent $5 million shelf offering. KCS has more than
sufficient financial resources to continue to serve existing customers, to expand as a strong rail
competitor ir the Gulf Coast area, and to move NAFTA rail traffic.

In so far as KCS’s "route structure" to and from the Gulf Coast region is concerned,
KCS has highly competitive routes and direct conne<tions with the Norfolk Southern and CSX,
via Meridian, Mississippi and Birmingham, Alabama, respectively. Additionaily, the STB just
recently approved trackage rights of CSX over the Meridian and Bigsby Railroad, which also
gives CSX a direct connection at Meridian with KCS. KCS maintains a voluntary coordination
agreement with the Illinois Central Railroad between Jackson, Mississippi and junction points
with Conrail in the State of Illinois, including Chicago, East St. Louis, and Effingham, whereby




TE rl*rjo ) éy ERS LLP

The Honorable Linda J. Morgan
August 2, 1996
Page 2

it has access to customers in the Northeastern United States. KC“ also has the ability to reach
St. Louis via the Gateway Western, with a direct connection to Conrail, and to Chicago via the
SOO Line to connect with U.S. and Canadian roads serving customers in the Northeastern U.S.
and Canada.

KCS is a viable company for the above reasons. We are certainly capable of a build-in.
£CS recently completed a build-in to Exxon at Baton Rouge, Louisiana. Also, XCS has been
granted the right to build-in to the Shell, Borden and BASF facilities at Geismar, Louisiana and
is awaiting a ruling from the STB on the environmental impacts.

KCS does not believe that Dow intentionally meant to deprecate KCS. KCS believes that
what Dow was trying to do was to open up the build-in granted by Recommendauon No. 15 to
as many ootential candidates as possible, including KCS.

Sincerely,

William A. Mullins
Attorney for The Kansas City
Southern Railway Company

The Honorable Vice Chairman J.J. Simmons III
The Honorable Commissioner Gus A. Owen
Vernon A. Williams, Secretary

All Parties of Record
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DONELAN, CLEARY, WOOD & MASER, P.C

ATTORNEYS AND COUNSELORS AT LAW : Part of
Suite 750
1100 New York Avenue, N.W.
WasHingTON, D.C. 20005-393%

JFFICE: (202) 371-9500

July 30, 1996

Tr.e Honorabic !.inda J. Morgan, Chairman
Surface Transportauon Board

toom 4126

12th Street and Constitution Aver'ie
"Washircion, D.C. 20423-0001

Re: Finance Docket No. 32760, Union Pacific Corporation et al.—Control and
Merger—Southern Pacific Rail Corporation et al.

Dear Chairman Morgan:

On behalf of The Dow Chemival Company (“Dow”), we would like to direct the Board’s
attention to a matter of significant concein to Dow in the above-referenced proceeding. At the
Voting Conference held on July 3, 1996, the Board’s Staff presented 35 recommendations, which
were adopted by the Board. Recommendation No. 15 granted Dow certain relief to preserve a
build-out option to Dow’s Freeport, Texas facilities. Dow is concerned, however, that, because
facts specific to this situation may have been overlocked in reviewing the massive record
submitted in this proceeding, Recommendation No. 15 may not fully accomplish what the Board
intends. Through this letter, Dow requests that the Board clarify and amend its findings in the
written order scheduled to be released on August 12, 1996 in order to effectuate the stated intent
of Recommendation No. 15.

Récommendation No. 15 of the Staff Report states:

(15) With respect to Dow at Freeport, we recommend that the Board
preserve Dow’s existing SP build-out option by providing that trackage righ's will
be granted to a carrier t2 be named by Dow, subject to ¥ oard approval, ove.r UP’s
line from Texas City to Houston and over UP’s or S$P’s line from Houston to
connections with KCS and BN/Santa Fe at Beaumont, vvith the right to connect to
the build-out line in the vicinity of Texas City in order to serve Dow and any
other shippers located on the build-out line. Although this condition preserves an
SP build-out option, the trackage rights will run over the UP line from Texas City
to Houston because the SP line is being abandoned.

[emphasis added] This Recommendation is a variation on Dow’s “Alternative Request for

Relief” made in DOW-11.1 Dow’s Alternative Request, however, did not include the “Beaumont
connections” language that appears in the Recomimendation.

1 Dow also made a Primary Request which sought trackage rights access for a carrier to be named by Dow to
a build-oui point that was closer to Freeport than the SP build-out point at Texas City. This point would be between
Algoa and Angleton, Texas. The rationale for this request was that no other carrier possessed a route structure that
would give it access to Dow traffic over a build-out that would be equivalent to the traffic gains that would be
experienced by the SP. As a result, only a more economical (i.e., shorter) build-out would restore Dow’s pre-merger




DONELAN, CLEARY, WOOD & MASER, P.C.

Letter to The Honorable Linda J. Morgan
July 30, 1996
Page 2 of 3

Dow’s Alternative Request was for trackage rights for a carrier to be named by Dow from
Houston to the SP build-out point near Texas City and from Houston to both New Orleans and
Memphis. This latter element -- trackage rights from Houston to New Orleans and Memphis --
was necessary to ensure that the carrier had a route structure comparable to the SP and that the
carrier could connect directly with its existing track, post-merger. The Board staff’s
recommendation to grant trackage rights only to Beaumont will not accomplish this.

Although Recommendation No. 15 clearly states that the build-out carrier is to be named
by Dow, the “Bea.mont connections” language seems to limit Dow’s choice of carriers to only
the KCS. Other than UP/SP, Beaumont will be served directly only by KCS and BNSF, post-
merger. BNSF, howeyer, does not require the trackage rights granted in Recommendation No.
15 to serve Dow via a build-out. Furthermore, as Dow demonstrated in its evidence, BNSF has
shown little interest in its build-out option since the UP/SP merger was announced. This appears
to effectively leave Dow with a choice of one, the KCS, for a potential build-out carrier that will
preserve Dow’s SP build-out option un