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NYS-18 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX 
TRANSPORTATION, INC. AND NORFOLK 
SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY 
COMPANY - - CONTROL AND OPERATING 
LEASES/AGREEMENTS -- CONRAIL INC. 
AND CONSOLIDATED RAIL CORPORATION 

Finance Docket No. 3338! 
(Sub No. 35) 

COMMENTS OF THE STATE OF NEW YOJ.K 
ON THE RESPONSIVE APPLICATION OF 

NEW YORK STAX'E ELECTRIC AND GAS CORPORATION 

The State of New York, a c t i n g by and through i t s 

Department of T r a n s p o r t a t i o n ("New York " ) , i n accordance w i t h the 

procedural schedule set f o r t h i n Decision No. 12 served J u l y 23, 

1997, hereby submits i t s Comments on the Responsive A p p l i c a t i o n 

f i l e d by New York State E l e c t r i c and Gas Corporation ("NYSEG") on 

October 21, 1997 (NYSEG-14). 

As f u r t h e r explained below. New York s t r o n g l y supports 

NYSEG's Responsive A p p l i c a t i o n , and u^'ges t h a t i t be granted. 

IDENTITY AND INTEREST 

New York i s a sovereign s t a t e , and a f u l l p a r t y of 

rec o r d t o the proceeding which embraces the captioned sub-docket, 

The New York State Department of T r a n s p o r t a t i o n i s the e x e c u t i v e 

department charged w i t h r e s p o n s i b i l i t y f o r the s u p e r v i s i o n and 
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a d m i n i s t r a t i o n of State p o l i c i e s and i n t e r e s t s w i t h respect t o 

r a i l t r a n s p o r t a t i o n through, w i t h i n or a f f e c t i n g New York. 

Among New York's major t r a n s p o r t a t i o n p o l i c y o b j e c t i v e s 

i s t he promotion of reasonably p r i c e d , e f f i c i e n t r a i l s e r v i c e f o r 

the t r a n s p o r t a t i o n of coal t o e l e c t r i c u t i l i t i e s w i t h i n the 

St a t e . I n New York, as elsewhere, t r a n s p o r t a t i o n charges 

r e p r e s e n t a s i g n i .-^icant share of the d e l i v e r e d cost of f u e l t o 

c o a l - f i r e d g e n e r a t i n g s t a t i o n s , a cost which i s borne by the 

u t i l i t y r atepayers i n -..heir monthly e l e c t r i c b i l l s . Higher 

energy costs adversely impact the State's eronomir h e a l t h a t a l l 

l e v e l s , not the l e a s t of which i s t h a t occupied by c i t i z e n s 

l i v i n g on f i x e d incomes and/or l i m i t e d means. 

As described below, NYSEG's Responsive A p p l i c a t i o n 

i d e n t i f i e s s p e c i f i c , adverse impacts on r a i l r a t e s , s e r v i c e 

e f f i c i e n c i e s and costs v i s - a - v i s coal d e l i v e r i e s t o NYSEG's 

f a c i l i t i e s t h a t are l i k e l y t o r e s u l t from the d i v i s i o n of 

Co n r a i l - proposed by CSX and NS. New York thus has a d i r e c t and 

s u b s t a n t i a l i n t e r e s t i n the r e l i e f requested i n NYSEG-14. 

'As used h e r e i n , " C o n r a i l " r e f e r s t o C o n r a i l , I n c . and 
Consolidated R a i l C o r p o r a t i o n . "CSX" r e f e r s t o CSX C o r p o r a t i o n and 
CSX T r a n s p o r t a t i o n Inc. "NS" r e f e r s t o N o r f o l k Southern C o r p o r a t i o n 
and N o r f o l k Southern Railway Corporation. 
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THE NYSEG RESPONSIVE APPLICATION 

NYSEG i s the l a r g e s t s i n g l e r a i l customer ( i n terms of 

annual volume) i n New York State, t r a n s p o r t i n g some 3,000,000± 

tons of coal a n n u a l l y t o f o u r (4) d i f f e r e n t g e n e r a t i n g s t a t i o n s . 

Approximately 1,700,uOO tons move t o the K i n t i g h S t a t i o n at West 

Somerset, NY, n o r t h of B u f f a l j . The balance of 1,300,000 tons i s 

s p l i t among NYSEG's Greenridge S t a t i o n at Dresden ( n o r t h of 

Corning) ,- i t s M i l l i k e n S t a t i o n at L u d l o w v i l l e ( n o r t h of Ithaca) ; 

and i t s Goudey S t a t i o n near Binghamton. See NYSEG-14 at 6. At 

present, a l l f o u r (4) s t a t i o n s receive s i n g l e - l i n e s e r v i c e from 

C o n r a i l frcm, mine o r i g i n s i n Ohic, Pennc/lvania and West 

V i r g i n i a . I d . . Map 1. Under the t r a n s a c t i o n proposed i n the 

Primary A p p l i c a t i o n , however, CSX would become the sole d e l i v e r y 

c a r r i e r f o r K i n t i g h , w h i l e NS would assume c o n t r o l over the l i n e s 

s e r v i n g Greenridge, M i l l i k e n c.nd Goudey. I d . , Map 2. 

Though c a p t i v e t o C o n r a i l at a l l f o u r (4) s t a t i o n s , 

NYSEG e x p l a i n s i n i t s Responsive A p p l i c a t i o n t h a t i t has been 

able t o s t e e r t h i s c a p t i v i t y t o form a commercial a l l i a n c e w i t h 

C o n r a i l a.̂ d NYSEG's p r i n c i p a l coal s u p p l i e r , toward the goal of 

maximizing o p e r a t i n g e f f i c i e n c y and f l e x i b i l i t y . I d . at 26; V.S. 

M u l l i g a n at 47. According t o NYSEG, the b e n e f i t s of t h i s 

a l l i a n c e i n c l u d e : 

the a b i l i t y t o optimize use of the t h r e e 
(3) coal car t r a i n s e t s owned by NYSEG's 
Class I I I r a i l c a r r i e r s u b s i d i a r y 
(NYSEG-14 at 16); 

f l e x i b i l i t y t o d i v e r t loaded t r a i n s from 
M i l l i k e n t o K i n t i g h and v i c e versa, i n 
response t o exigencies ( i d . j ; 



f l e x i b i l i t y t o re-arrange coal l o a d i n g 
schedules on short n o t i c e t o balance 
shipments t o va r i o u s s t a t i o n s ( i d . a t 
18); and 

expedited r a i l car r e p a i r and 
maintenance, t o minimize o u t - o f - s e r v i c e 
time and associated costs ( i d . ) . 

NYSEG's evidence also shows t h a t d e s p i t e i t s c a p t i v i t y 

t o C o n r a i l , i t has meaningful b a r g a i n i n g leverage due t o the f a c t 

t h a t NYSEG's annual coal shipments comprise some 6% of C o n r a i l ' s 

t o t a l coal t r a f f i c . NYSEG has e x p l o i t e d t h i s leverage t o 

n e g o t i a t e f a v o r a b l e r a i l r a t e s and s e r v i c e c o n t r a c t terms. I d . 

at 27; V.S. M u l l i g a n at 52. 

The p i c t u r e changes consid e r a b l y , however, when the 

A p p l i c a n t s ' p l a n f o r C o n r a i l i s o v e r l a i d on NYSEG's coal 

t r a n s p o r t a t i o n circumstances. According t o NYSEG's evidence, the 

d i v i s i o n of C o n r a i l ' s l i n e s s e r v i n g the NYSEG p l a n t s between CSX 

and NS w i l l undermine i t s e s t a b l i s h e d C o n r a i l a l l i a n c e , reduce 

e f f i c i e n c i e s s i g n i f i c a n t l y , and increase NYSEG's o v e r a l l 

d e l i v e r e d f ' l e l c o s ts. S p e c i f i c a l l y , NYSEG's Responsive 

A p p l i c a t i o n shows t h a t absent c o n d i t i o n s , the CSX-NS p l a n f o r 

C o n r a i l would: 

increase NYSEG's annual r a i l car costs 
by over $4 m i l l i o n , due t o t r a n s i t 
delays caused by the need t o interchange 
d i v e r t e d t r a i n s between CSX and NS 
(NYSEG-14 at 16); 

e i t h e r l i m i t the number of coal sources 
a v a i l a b l e t o supply the K i n t i g h S t a t i o n 
t o those served by CSX, or increase the 
ra t e s and s e r v i c e - r e l a t e d c o s t s , due t o 
the need t o i n t e - " l i n e shipments from NS-
served o r i g i n s ( i d . at 17); 
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l i m i t NYSEG's a b i l i t y t o re-arrange 
l o a d i n g schedules, as CSX and NS 
l o g i c a l l y w i l l f a v o r t h e i r own 
o r i g i n a t e d t r a f f i c ( i d . at 18); and 

increase r e p a i r and maintenance costs 
f o r the 260 r a i l cars i n s e r v i c e t o 
K i n t i g h , due t o the need t o interchange 
cars between CSX and NS t o reach the 
r e p a i r f a c i l i t y l o c a t e d on l i n e s t o be 
c o n t r o l l e d by NS ( i d . ) . 

NYSEG a l s o p o i n t s t o increased i n e f f i c i e n c i e s r e s u l t i n g from 

inadequate yar d space, increased r e l i a n c e on trackage r i g h t s t o 

serve i t s f a c i l i t i e s , and pr o s p e c t i v e congestion and delays on 

the Youngstown-Ashtabula, OH l i n e t o be assigned t o NS. The 

UDshot of a l l t h i s i s higher o p e r a t i n g costs, higher equipmient 

co s t s , and increased coal i n v e n t o r y c o s t s . I d . at 20-25; V.S. 

Edwards at 90-97. 

F i n a l l y , NYSEG addresses the dramatic d i f f e r e n c e 

between the r e l a t i v e importance of i t s coal volumes t o C o n r a i l , 

on the one hand, and CSX and NS on the o t h e r . Rather than 

r e p r e s e n t i n g 6% of i t s t r a n s p o r t e r ' s coal business, a f t e r the 

t r a n s a c t i o n NYSEG would account f o r less than 1% of the coal 

t r . . f f i c handled by CSX and NS, r e s p e c t i v e l y . NYSEG-14 at 27. 

The p r e d i c t a b l e r e s u l t would be a loss of n e g o t i a t i n g leverage 

and a concomitant increase i n r a i l r a t e s , a f a c t confirmed by the 

A p p l i c a n t s ' own witnesses. See i d . at 30. 

To remediate the adverse impacts of the A p p l i c a n t s ' 

C o n r a i l d i v i s i o n p l a n on i t s coal t r a n s p o r t a t i o n o p t i o n s and 

cost s , NYSEG requests the i m p o s i t i o n of c o n d i t i o n s designed t o 

r e p l i c a t e the s t a t u s quo, whereunder C o n r a i l serves a l l f o u r (4) 



NYSEG s t a t i o n s v i a s i n g l e l i n e r o u t i n g s . NYSEG p e t i t i o n s i n the 

a l t e r n a t i v e e i t h e r f o r trackage r i g h t s i n f a v o r of NS or a 

n e u t r a l t h i r d p a r t y t o enable i t t o serve the K i n t i g h S t a t i o n ; or 

f o r s i m i l a r r i g h t s i n CSX's favor t o enable i t t o reach the 

Greenridge, M i l l i k e n and Goudey S t a t i o n s . The f i r s t a l t e r n a t i v e , 

which c l e a r l y i s the more l i m i t e d and narrow l y focused of the two 

( 2 ) , i s de s c r i b e d by NYSEG as f o l l o w s : 

on behalf of N o r f o l k Southern Railway 
Company,^ or a t h i r d p a r t y c a r r i e r s u i t a b l e 
t o NYSEG,' trackage r i g h t s over the l i n e s 
from B u f f a l o , NY t o NYSEG's K i r . t i g h S t a t i o n 
s p e c i f i c a l l y , from the Niagara Branch MP 19.0 
(CP-21) t o the Tuscarora Wye, f o r 
approximately 4,200 f e e t , t o Lockport Branch 
MP 69.6 (CP-69) t o connection w i t h Somerset 
R a i l r o a d C o r p o r a t i o n at Lockport Branch MP 
58.8 (CP-59). A t o t a l d i s t a n c e of 
approximately 11.2 m i l e s . 

^ I f exercis e d by NS, m o d i f i c a t i o n of NS's trackage 
r i g h t s contained i n the Primary A p p l i c a t i o n over New 
York C e n t r a l LLC ("NYC") and CSX, I n c . , as shown on 
pages 220-252 and 329-335 of Volume 8B of the Primary 
A p p l i c a t i o n , would a l s o be r e q u i r e d t o e l i m i n a t e any 
r e s t r i c t i o n s contained t h e r e i n t h a t would prevent 
t r a n s p o r t a t i o n t o NYSEG's K i n t i g h S t a t i o n i n c l u d i n g , 
but not confined t o , l i m i t a t i o n s a gainst i n t e r c h a n g i n g 
w i t h , o r o p e r a t i n g over, p r o p e r t y of Somerset R a i l r o a d 
Corporat i o n . 

' [ f o o t n o t e o m i t t e d ] 

See NYSEG-14 at 4. 
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COMMENTS OF 
THE STATE OF NEW YORK 

New York r e s p e c t f u l l y submits t h a t NYSEG has 

demonstrated t h a t absent a p p r o p r i a t e c o n d i t i o n s , the CSX-NS p l a n 

f o r the d i v i s i o n of C o n r a i l w i l l have a s i g n i f i c a n t , adverse 

impact on r a i l r a t e s and s e r v i c e q u a l i t y f o r the T r a n s p o r t a t i o n 

of NYSEG's e l e c t r i c g e n e r a t i o n f u e l . Moreover, t h i s impact i s 

u n r e l a t e d t o any l e g i t i m a t e , p u b l i c b e n e f i t expected t o r e s u l t 

from the p l a n . New York t h e r e f o r e supports NYSEG's Responsive 

A p p l i c a t i o n f o r p r o - c o m p e t i t i v e , p r o - e f f i c i e n c y trackage r i g h t s , 

and urges t h a t i t be granted. 

A. The A p p l i c a n t s ' Plan W i l l 
Result i n Higher R a i l Rates 

and Reduced f e r v i c e Q u a l i t v f o r NYSEG 

A l l f o u r (4) of NYSEG's p l a n t s depe.nd on r a i l f o r coal 

t r a n s p o r t a t i o n , and each of the f o u r (4) would be served by a 

s i n g l e r a i l c a r r i e r whether or not the t r a n s a c t i o n at issue i s 

consummated. Nevertheless, the A p p l i c a n t s ' plan poses a c l e a r 

and d i r e c t t h r e a t of increased r a t e l e v e l s t h a t i s not present 

under the s t a t u s quo. 

As NYSEG ex p l a i n s i n i t s Responsive A p p l i c a t i o n , the 

t o t a l annual volume of coal moving t o i t s generating s t a t i o n s 

r e p r e s e n t s some 6% of Co n r a i l ' s system-wide coal t r a f f i c , ^ and 

i s C o n r a i l ' s s i n g l e biggest account i n the State of New York. 

While the n e g o t i a t i n g leverage generated by t h i s volume by no 

•See NYSEG-14 at 27. 
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means would be u n l i m i t e d , i : i s undeniably meaningful i n the 

s p e c i f i c c ontext of NYSEG's r e l a t i o n s h i p w i t h C o n r a i l . See 

P r i l l a m a n Dep. Tr. at 58; Union P a c i f i c Corp., Et A l . --

Co n t r o l -- Chicago and North Western Transp. Co., Et A l . , 

D e c i s i o n served February 21, 1995 ("UP/CNW Merger") at 79. I n 

s t a r k c o n t r a s t , however, the r e s p e c t i v e shares of NYSEG's tonnage 

t h a t would be a l l o c a t e d t o CSX and NS under t h e i r C o n r a i l 

d i v i s i o n p l a n represent l e s s than 1% of each c a r r i e r ' s coal 

t r a f f i c base. Documents produced by CSX and NS i n d i s c o v e r y 

s t r o n g l y imply t h a t such low /olumes are not considered 

s u f f i c i e n t l y v a l u a b l e p r i z e s t o a f f o r d the shipper any 

app r e c i a b l e b a r g a i n i n g power. See NYSEG-14 at 29. Moreover, 

NYSEG presents evidence s p e c i f i c t o i t s own t r a n s p o r t a t i o n 

circumstances s u p p o r t i n g the c o n c l u s i o n t h a t both CSX and NS pla n 

t o r a i s e the r a t e l e v e l s f o r coal s e r v i c e t o NYSEG's f a c i l i t i e s , 

once t h e i r c ' i v i s i o n p l a n i s approved and NYSEG's c u r r e n t C o n r a i l 

c o n t r a c t s e x p i r e . I d . at 30. 

That NYSEG would c o n t r o l g e n e r a t i n g s t a t i o n s served by 

d i f f e r e n t ( a l b e i t dominant) r a i l r o a d s i n t h i s case would not 

present any meaningful c o n s t r a i n t on the c a r r i e r s ' post-

t r a n s a c t i o n p r i c i n g a s p i r a t i o n s . NYSEG's f o u r (4) s t a t i o n s are 

a l l baseload f a c i l i t i e s , and al r e a d y operate at between 75 and 85 

percent of t h e i r r a t e d c a p a c i t y . See NYSEG-14 at 31; V.S. 

M u l l i g a n at 42-44. I n such circumstances, any p o t e n t i a l t h r e a t 

t o reduce coal use co e x e r t leverage against a t r a n s p o r t e r would 

See CSX/NS-18, A p p l i c a t i o n , V.S. Sansom, v o l . 2A at 321 
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r i n g hollow, as i t could only be backed up by the n o n - r a t i o n a l 

displacement of c o a l - f i r e d g e n e r a t i o n w i t h h i g h e r c o s t , 

a l t e r n a t i v e energy. I n analogous contexts, the Board has agreed 

t h a t bona f i - ' ^ b a r g a i n i n g leverage cannot be manufactured from 

such an o b v i o u s l y empty t h r e a t t o "back down" a baseload 

f a c i l i t y . See Docket No. 41191, West Texas U t i l i t i e s Co. v. 

B u r l i n g t o n Northern R a i l r o a d Co., Decision served May 3, 1996 at 

13-14, a f f ' d . sub nom. B u r l i n g t o n Northern R a i l r o a d Co. v. 

Un i t e d States, 114 F3d 206 (I.C. C i r . 1997). 

I n a d d i t i o n t o the palpable t h r e a t of .ncreased r a t e s , 

NYSEG's evidence p e r s u a s i v e l y demonstrates t h a t the d e s t r u c t i o n 

of i t s C o n r a i l a l l i a n c e t h a t i n e v i t a b l y w i l l r e s u l t from the 

A p p l i c a n t s ' d i v i s i o n p l a n w i l l lead t o a d e t e r i o r a t i o n of s e r v i c e 

q u a l i t y . See also pp. 4-6, supra. The Primary A p p l i c a t i o n i s 

r e p l e t e w i t h claims by CSX and NS t h a t s i n g l e l i n e s e r v i c e i s 

supe . i o r m q u a l i t y and e f f i c i e n c y t o j o i n t or i n t e r l i n e 

s e r v i c e . ' As NYSEG e x p l a i n s , however, one consequence of the 

A p p l i c a n t s ' p l a n w i l l be t o replace s i n g l e l i n e s e r v i c e ( v i a 

C o n r a i l ) w i t h i n t e r l i n e movements at key p o i n t s i n the NYSEG f u e l 

supply chain. See NYSEG-14 at 16-18. Adverse impacts w i l l be 

f e l t by NYSEG i r the form of higher r a i l c a r c o s t s , t r a i n delays, 

reduced e f f i c i e n c y i n car r e p a i r and maintenance, anc^ an 

e f f e c t i v e r e d u c t i o n i n coal source opt i o n s f o r the K i n t i g h 

S t a t i o n . I d . 

•See CSX/NS-18, , . p p l i c a t i o n , v o l . 1 at 12, 13, 16, 18, 22-23, 
74-75, 83. 
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B. NYSEG's Responsive A p p l i c a t i o n 
Meets the Governing C r i t e r i a f o r 
Trackage Rights R e l i e f 

I n d e t e r m i n i n g whether a t r a n s a c t i o n such as the 

proposed d i v i s i o n of C o n r a i l i s c o n s i s t e n t w i t h the p u b l i c 

i n t e r e s t and thus worthy of approval under 49 U.S.C. §11324 (c) , 

the Board must balance the t r a n s a c t i o n ' s perceived p u b l i c 

b e n e f i t s a g a i n s t t:..^ p o t e n t i a l f o r p u b l i c harm. Such harT. may 

a r i s e , i n t e r a l i a , when as a r e s u l t of the t r a n s a c t i o n the 

i n v o l v e d p a r t i e s "gain s u f f i c i e n t market power t o r a i s e r a t e s or 

reduce s e r v i c e (or b o t h ) , and t o do so p r o f i t a b l y , r e l a t i v e t o 

premerger l e v e l s . " BN/SF Merger at 54. Where the Board f i n d s 

t h a t a t r a n s a c t i o n which g e n e r a l l y may be considered i n the 

p u b l i c i n t e r e s t nonetheless threatens s p e c i f i c p u b l i c harm i n 

i d e n t i f i a b l e circumstances or markets, the Board i s empowered t o 

impose c o n d i t i o n s on i t s approval designed t o ame l i o r a t e the 

adverse p u b l i c impacts. 49 U.S.C. §11324(c). 

The Board's a u t h o r i t y t o impose c o n d i t i o n s i s broad,' 

and the go\'erning c r i t e r i a r a t h e r w e l l - e s t a b l i s h e d . Conditions 

w i l l be p r e s c r i b e d where i t i s shown t h a t (1) absent a c o n d i t i o n . 

' See Finance Docket No. 32760, Union P a c i f i c Corp., Union 
P a c i f i c R.R. Co., and M i s s o u r i P a c i f i c R.R. Corp. -- Con t r o l and 
Merger -- Southern P a c i f i c R a i l Corp., Southern P a c i f i c Transp. 
Co., St. Louis Southwestern Ry. Co., SPCSL Corp., and The Denver 
and Rio Grande Western R.R. Co., Decision served August 12, 1996 
("UP/SP Merger") at 98; Finance Docket No. 3254 9, B u r l i n g t o n 
Northern I n c . - - C o n t r o l and Merger -- Santa Fe P a c i f i c Corp., 
De c i s i o n served August 23, 1995 ("BN/SF Merger") at 50-51; 
Missouri-Kansas-Texas R.R. Co. v. United States, 632 F.2d 392, 395 
(5t h C i r . 1980) . 

• See UP/SP Merger i t 144; BN/SF Merger at 55. 
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the proposed c o n s o l i d a t i o n w i l l produce e f f e c t s harmful t o the 

p u b l i c i n t e r e s t ; (2) an ap p r o p r i a t e c o n d i t i o n w i l l a m e l i o r a t e or 

e l i m i n a t e those harmful e f f e c t s ; (3) the c o n d i t i o n contemplated 

i s o p e r a t i o n a l l y feasi.ble; and (4) the c o n d i t i o n w i l l y i e l d 

p u b l i c b e n e f i t s outweighing any r e d u c t i o n i n the b e n e f i t s f l o w i n g 

f̂ -om the c o n s o l i d a t i o n . ^ New York submits t h a t a l l f o u r (4) 

c r i t e r i a are s a t i s f i e d by NYSF(V s Responsive A p p l i c a t i o n . 

The evidence demonstrates t h a t i f a d i v i s i o n of C o n r a i l 

i s accomplished m the manner proposed by CSX and NS, NYSEG w i l l 

experience both an increase i n coal t r a n s p o r t a t i o n costs and a 

r e d u c t i o n i n s e r v i c e q u a l i t y . These impacts -- recognized as 

c o n t r a r y t c the p u b l i c i n t e r e s t standard of 49 U.S.C. §11323(c)^ 

-- w i l l r e s u l t d i r e c t l y from the t r a n s a c t i o n and w i l l not be 

amieliorated n a t u r a l l y through the m a t u r a t i o n of oth e r p e r c e i v e d 

p u b l i c b e n e f i t s . 

Tne trackage r i g h t s c o n d i t i o n s sought by NYSEG, 

however, w i l l m e a n i n g f u l l y redress the f o r e g o i n g harms. The loss 

of b a r g a i n i n g leverage r e s u l t i n g from a s p l i t of NYSEG's coal 

volume between CSX and NS would be o f f s e t by new leverage a r i s i n g 

from intramodal c o m p e t i t i o n between the twc '2) c a r r i e r s , f o r at 

l e a s t ],700,000 tons of NYSEG's annual shipments. Likewise, the 

adverse consequences f o r s e r v i c e q u a l i t y ?uld be am e l i o r a t e d --

at l e a s t i n p a r t -- by the c o n d i t i o n s ' r e s t o r i n g same c a r r i e r 

s e r v i c e t o a l l f o u r (4) NYSEG s t a t i o n s . See NYSEG-14 at 7, 34. 

'UP/SP Merger at 144; BN/SF Merger at 55-56 

"See, e.g., BN/SF Merger at 54. 
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The trackage r i g h t s r e l i e f requested by NYSEG i s 

o p e r a t i o n a l l y f e a s i b l e . The A p p l i c a n t s themselves a l r e a d y 

propose t o have NS e x e r c i s e trackage r i g h t s over the l i n e between 

B u f f a l o and Niagara, NY, which would be assigned t o CSX. NYSEG's 

f.'.rst a l t e r n a t i v e (NS trackage r i g h t s t o the K i n t i g h S t a t i o n i 

merely would extend these r i g h t s by 11.2 males over a r e l a t i v e l y 

l i g h t d e n s i t y l i n e . The prevalence of trackage r i g h t s both 

w i t h i n the A p p l i c a n t s ' own t r a n s a c t i o n aud proposed o p e r a t i n g 

plan, and as a standard form of Board-prescribed c o n d i t i o n s 

r e l i e f i n r a i l c o n s o l i d a t i o n s , ' p e r s u a s i v e l y argues f o r the 

f e a s i b i l i t y of NYSEG's remedy. 

F i n a l l y , the r e l i e f rea-^ested by NYSEG would i n no way 

d e t r a c t from the perceived p u b l i c b e n e f i t s of the s u b j e c t 

t r a n s a c t i o n . NS trackage r i g h t s t o K i n t i g h S t a t i o n at most would 

place 1,700,000 tons of coal at r i s k of d i v e r s i o n , an 

i n f i n i t e s i m a l share of CSX's o v e r a l l coal t r a f f i c base. Even so, 

the a b i l i t y t o e x p l o i t market power over a d e s t i n a t i o n t o r a i s e 

r a t e s and/or reduce s e r v i c e i s not a p u b l i c b e n e f i t worthy of 

p r o t e c t i o n . See, e.g. UP/CNW Merger at 53. Likewise, 

i n e f f i c i e n c i e s and s e r v i c e q u a l i t y r e d u c t i o n s (the o t h e r impact 

t h a t would be c o r r e c t e d by the c o n d i t i o n s ) are j o n s i d e r e d p u b l i c 

harms t o be avoided or remediated, not p u b l i c b e n e f i t s . Cf. 

BN/SF Merger at 54; 49 U.S.C. §11324(b)(1). 

See, e.g. UP/SP Merger at 132-146; 49 C.F.R. Parts 1180.1(d), 
3180.3 . 
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CONCLUSION 

For a l l the reasons set f o r t h h e r e i n and i n NYSEG-14, 

New York supports NYSEG's Responsive A p p l i c a t i o n , and urges t h a t 

i t be granted. 
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