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I. I N I R O D L C II(>N 

InLiiui IS a wholK owned sLibsidiarx ot Inkind Steel Industries, lne. It is the 

s i \ th kirgest maiuila*. lurer ot ^Ivt'l in the L'niti 'd Stales, Inkind produees high-

strength low a l lm steels, i i u l i K l i n g l o l d roiled and hot roHed stet'ls, as well as 

toat i 'd , laminati 'd, and allo\ bar steel. Stt'el is p rodiu t 'd b\ Inland .it its iiuliana 

Harbor Works L u i l i t \ loi ated at Last Chicago, hidiana.- Inland's huh.ma Harbor 

Works l . u i h l \ cmre i i tK reccues direct rail sctAicc t rom two independent rail 

lermina! sw i u h m g carriers, the I 11 aiul tlie Indiana I larbor Beh Raihoad C omtniiu ' 

(• I H B ' ) . Consolidated Kaii Corporat ion ( C o n r a i l ) c i i r rentK holds a ^L'u stock 

ownership interi'st in the IHB, 

Lender the l ' r i m a r \ A p p l i c a t i o n t i l ed b\ C S \ C O r f n i r a t i o n , CSX 

I r . i i isportation, hu , ( "C SX"), Nortolk Southern C or j iora t io i i and Nor lo lk Southern 

l \a i lwa\ C o m p a m (".NS ) (c ollec t i \ c U the I'rimars .A [>[->lic ants"), C Onrail w i l l 

ci int i iuie lo own the ^ 1 " . . stock interest m the IHB. i lowcner , the noting ot that 

stoek interest b\ C onrail is to be governed b\ an agreement entered between the 

I 'nmarv ,Apc>lic .iiits, t i t led ".Agreement Ri ' lating to the ( Dntrac tiial Rights and 

l ) w i i e i s h i [ i Interests ot Consolidated Rail C or[->oration w i t h Respect to th.e Indiana 

llarl->or Belt Railroad C ompam " (",Agreement').^ lhe .Agreement provides CSX and 

N'S With the right to select .in ec|ual luimbei ot directors ol IHI ) " to be elected bv 

C onr . i l l . .Agreement Sec , 2(a). l he Agreement .ilso sets torth the . \ [ ipl ieants ' 

intentions as to the general m.mageri.il control over the 11 IB, contracting bv IHB, the 

riu' sU'c'l products ni.iiuil.ic tilled In Inl.md iindcr^c) processing .KHI finishing al I N' Tek and l / \ 
Kou' wliuli l.u ililies .ire loi.ited near New C arlisle, Indiana and .ire jointls owned and operated In 
Inland .md \ippoii Sleel ( orpor.ition, 

^ t he remaining 4''".. interest is c)\\ ncvl tn the (. aii.idi.m I'ac ilic K.iiluav (. omp.iin 

^ The .Agreement is set lortli m \ i>l S( ol tiic l'rim.ir\ A[iplualioii at pp (i'̂ n-714 



dispatching ot' tr iins over IHB lines, and the operation ot certain rail yards used bv 

II IB, .imong other matters. Agreement See. 2. 

lhe I II .md IMRl oppose the manner in which tlu- Pnmarv Applicants 

intend to .ulmmister .uul o[H'r.ite tiie IHB and have, tlieretore, tiled their own )oint 

.ipp'iii .ition reciiiestmg the Bo.ird's authori/ation to acc|uire Conraii's SI",, stock 

ovvnershifi in the IHB. lhe Respcinsivc Ap[ilieants elami that their accjuisition of 

Conraii's stoek interest is needed to prevent competitive' harm trom occurring to 

other intermediate switc hing carriers th.it opeiate m the C hicago, Illinois and 

Northwest Indi.in.i tefritorv, .md to prevent harm to ship[H'rs that are presentiv 

served bv both liJl: and IHB, where CSX and NS would serve in whole or in part as 

the line-haul carrier. 

As denuinstratt d bv Inland in its December 1^ liling v.ith the Board, the 

Responsive Applicants' proposal to acurre COnraiLs stock interest m the IHB would 

not [uevent comjietitive harm trom occurring to Inland, which lodav receives direct 

rail service trom both I 11 .nul IHB, but m tail would cause Inland dircvi and 

substantial com[-)etitive h.irm, Bv enabling the 1:11: to assume an ov̂  lership interest 

m the onlv other rail serv ic e [irov uler .it Inland s Indiana Harbor Works lacililv , the 

Responsive Application, if granied, would m eflect eliminate the head-to-head rail 

competition th.it ciir entlv exists .it this lacililv. ll would en.ible alJ rail service to 

.uul trom the Indi.m.i ll.irbor Works huilitv to be ettectivelv controlled bv a siiv^le 

r.ul c.irner, the 1 11 . It wouio result in Inland becoming a "2 to I " shipper. 

lhe Responsive , \ [ ip l ic ants have not retuted (because thev cannot) the 

compelling evidence s' ' nutted bv Int.md which lihislrates the severe l;)ss ot rail 

c omiu'tilion lh.it would occur it the Responsive Applic.ition were gr.mled bv the 

Bl aro \ o r li.ne thev .idec|ualelv responded lo Inland's ev idence that shov\s ti,al 

sub'lantial rate inc reases and scM v ue deterior.ition at the Indiana Harbor Works 

lacililv would be the likelv consec]uences of their proposal, lhe weak attempt that 
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w.is m.ide bv the I 11 .led IMRI to .uldress InLiiul's v.ilid cor.eerns cannot disguise 

lhe obv ious that Inland s loss ol compeiilion wil l equate to substantial gains in 

profits for the 1 IL, 

i^.ised upon the record in this case, the Board must denv Ihe Responsive 

.Apphc .ilion. In the iinlikeiv the event th.u the Bo.ird were to .ifi[">rovc the 

Response c' .ApfWic .itioii, then Inl.md recjuesls the Board to exercise its broad 

conditioning power under 4"-> L',S.C . 11324 and grant NS trackage rights over the 

lines of the IHB lli.it .ue used to serve Inl.uul's Indi.m.i ll.irbor Works lacililv, m 

order to preserve Inl.md's existing comfH'tilive rail serv ice. 

Moreover, Inland li.is lurther shown that the grant of Irackage rights to NS 

over the II IB s lines would be w.irranted even it the Board were to denv the I ' l l ' and 

IMRI Responsive .Applic.ition, in order to ensure that Inland's Indiana Harbor 

Works t.ic ilitv is not c ompetitivelv disadv .intaged .is .\ result of the terms of the 

Agreement entered In C S.\ and .NS with respect to the voting ol Conrail s m.i)orilv 

stock interest in llie II IB. 

II. FIIF RFSP(3NSIVF APPLICANTS HAVF FAILFD l O RLFUTE INLAND'S 
I \ IDFNC F FIIA I SNOWS INI AND WILL BFCOMF A "2 TO I " SHIPPER 
UNDFR TNI IR PROPOSAL 

In their Rebuttal C omnu'uls .md Lv idence (H|H-17/IMRl,-6) ("Rebuttal 

C ommenls ), the Responsive ,Applicants .ittcnipt lo argue th.il their proposal will 

not c.uise Inl.md to become a 2 to 1 shipfu'r. l o sufiport their claim, thev assert that 

Inl.ind's f.ic ililv w ill exfU'rienee "v irtu.illv" no c h.inge in its transpiortation options 

bec.uisc' the s.mie two independent ' entitu's, i ll- .md IHB, will continue lo serve 

the Indi.m.i ll.irbor Works facilitv. Rebult.il CDmments at 23. Lhev further assert 

lhal Inland misunderstands the Responsive .A; (ilic.ilion because the 1 11. .uul I.MRL 

have st.iied tha! thev do not intend to control t'~. operations ot the' l l l !L hi. al 24. 

l in.illv , the Rc'sponsive Applic.mts vonlend that truck competition !s available lo 



Inland which absolves am reduction m rail competition that Inland may experience 

as .1 result ot their control ot the 11 IB. 

luu h of tlu-se arguments fall flal under the weight ol the ev idence submitted 

bv Inland. But even more [iroblc-matic tor the Responsive Applicants is the utter 

lack ot consisteiuv m the positions Ihev have t.iken in this case. On the one hand, 

the Responsive .Applicants .isk the Bo.ird to remedv the lack ot ncMlralilv and 

competitive h.iriii th.il thev claim will result from the .ucjuisition of Conraii's stock 

interest ai IHB bv NS and C SX, becuise lhev .issert CSX and NS wil l exercise iheir 

control in the IHB to exclude .ill other switching carrie rs from lme haul nu)vemenls 

involving CSX or NS. lhe Responsive Applicants lurlher assert thai this 

.mtu om|ielitive conduct w ili be driven bv CSX's and NS's desire to m.iximi/e their 

r.ul revenues and protits. 

On the other li.md, m resfionse to Inland, vvhich has exfiressed the very 

sanu' concern that ownership m the IHB by the HJH vvovild result m a lack ot 

neutraiilv .md .1 motiv.ilion bv I ' l : to maximi/e its profits at Inl.ind's expense, the 

Ki'sponsiNc- .Ai'iplu.mts ci.um th.it no siuh luas could IH' expected to result. 1 rv as 

thev might, the Responsive .Apphc.mis smifilv cannot h.ive it both wavs. Iheir 

arguments vvilh respect lo Inl.md snnplv .ue not credible and must be rc'|ecled. 

It the Board were lo allow the I d l : and IMRI to acc)uire Conraii's ^ 1 " , . 

ovsnership interest in the IHB, the transportation -cenario al Inland's Indiana 

ll.irbor Works lac Jitv would not be the s.ime because, a Inland has already 

est.ibhshed, the Responsive .App'icants would accjuire both the natural motive and 

the me.ins to coordin.ite their owiiershi[i interest- in an etfort to maximi/e their 

[Motil margins." Iluis, the IHB would not remain mdefU'iident. instead, the IHB's 

m.inagement and c)perations would be subject to the influence of its c)wners whc) 

,\s Inl.ind li.is lui t luT shewn this motix.ition would he ex.icI'rh.ited In tin Kesponsuc-
\['[i |ic.lilts dt'sire to recoup llu' costs incurred to puich.ise ( onr.iil s 11 IB slock interest, .1 ci.um \sliicli 

the Kesp>>iisi\e Vpplu.ints li.ue nvU denievl 
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w i l l be d r i v e n bv the i r ovvn vested interests. It d i ' f ies log ic to be l ieve ;ha l the HJE 

w o u l d be w i l l i n g to p\.u v In la iu l ' s interests above its ow n by v i go rous l y c o m p e t i n g 

ag.unst i tsel f in prov i d m g r.ites and serv u e to In l . i nd ' s steel p r o d u c t i o n tac i l i t v . The 

1:|1: con tends th. i l it is In l . i nd ' s piosit ion th.it is "non-sens ica) " bec.iuse the L j l ' W O U I L I 

h.ive m o r e to g. i in bv c i p t u r i n g I n l and ' s t ra f f ic i tsel f a iu i the o ther stock o w n e r s o f 

I H B w o u l d not p reven t I H B f r o m c o m f n - l m g w i t h the HjH,. Bu i as I n l and has a l ready 

show n, as )omt o w n e r s o f the II IB, bo th I IL and l .MRl . w i l l l iave a s t rong economic 

i ncen t i ve to m . i x i m i / e the i r r e t u r n on th.eir i m e s l n u ' n t .md bv j o m t l v exe rc i s i ng 

their ovMiershi f ) in terests ( to obt .un a T I ".. m a j o r i l v ) , thev can better accomp l i sh th is 

c o m m o n goa l . Bv w o r k i n g together , the I.MRL and 1:|1 can establ ish H IB rates that 

w i l l a l low the I ' l l ' to a t ta in ma rg ins on I n l and ' s bus iness th. i l are the ec ju iva lent to 

w l u i t the I 11 m i g h t have o b t a i n e d it it l a f i l u r e d I n l a n d ' s bus iness i tse l t . T!^us, 

c o o r d i n . i t i o n bv 'h.e I | l . i nd LMRl w i l l . i l l o w t h e m to e f fec t ive lv n i a x i m i / e t l .e 

m . u g m s o n I n l a n d s t ra t t i c . 

M o r e o v e r , in t he i r ovvn f i l i n g vvi th the B o a r d , the Respons ive A p p l i c a n t s 

open lv a d m i t that " i l m i g h t be poss ib le tor a r a i l r o a d w i t h a m i n o r i t v o w n e r s h i p 

in te res t m . m o t h e r r . i i l r o a d to i n i p e r m i s s i b l v m t l u e i u e th . i l o t h e r r a i l r o a d ' s 

m.u k e l m g . . Rebu t t . i l C o m m e n l s a l 24. Desp i te th is r e c o g n i t i o n , the l:Jl: a n d 

I M R I I l . i in i I n l . m d ' s e o i u e r n s .ire u n f o u n d e d bec.uise thev lu ive stated that l hev 

i n tend to kee[ i the I H B inde|>endent . D a n / l Rebut ta l \ S. at *•>. l h e Responsive^' 

.Appl ic .mts, h o w e v e r , h. ive s u b m i t t e d no ev idence (and there tore have [""rov ided no 

ii. isis) th. i l w o u l d en. ib le I n l a n d (or the Bo. i rd) to b. i ldiv accept this s ta tement . The 

Respons ive A p p l i c a n t s h. ive not s u b m i t t e d , or app . i ren t l v ev c'n b e g u n , p r e p a r a t i o n 

o l .1 de l . l i l ed o p e r a t i n g p l . i i i that w o u l d ex [ i l a in .m: l c la r i fv exactlv how the I H B 

w o u l d be' m.m. iged .md ,>[H'ralc'd under H I H / I M R l [ la r t ia l o w n e r s h i p , l h e secrecv 

d i s p l a v e d bv the Respons ive ,A[">plicants w i t h respect to the IHB ' s . -pera t ions casts 

i u i t h e r d o u b t on the i r sn i ce r i l v . 
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Recogni/ing this weakiu'ss m their case, the Responsive Applicants declare 

th.il .1 det.iiled oper.iting pl.in is not necessarv since lhev "intenld] to exercise [iheirj 

ownership m IHB much .is C onrail does lodav .' Rebuttal C omments at 13, 2T. But 

elsewhere m their rebull.il tiling it is the Responsive .Applicants their.selves who 

vigorouslv .itt.uk C onr.iil's [ir.utiees as thev relate' to the o[->eralions ot the l l lB . 

kebult.il Comments .it l'/-22. 

One of the I (I 's primarv complaints in this case has been that Conrail has 

refused to vvork with switching c.irriers other th.m the IHB m order to "enhanc[el 

the economic position ol its [i.irli.illv ow ned subsidiarv . " Rebuttal Comments at 20. 

It IS c lear Irom its filings that the 1 H stronglv believes that its exclusion from traffic 

where C onr.iil acts as the trunk-line carrier is (he result of ( onrail's "power and 

nuitive . . . to exclude- l-!l{." Rebuttal C ommenls at 21. According to the HJH, the 

;>ro(!l m.iximi/alion interest ot C onr.iil h.is be-en so strong, it has foreclosed Fit- from 

|>.uticip.iting 111 its rail tr.ittic, c'ven when tlu- 1:11 s serv ice mav be superior lo lhal of 

tiie ll ll). Accordinglv, b.isc'd upon Ihe I JI 's ow n documented experience, there is no 

r.itioiKil b.isis bv which lo .ucept th.i! the- s.mu- reve-iuie m.iximi/ation motive will 

not exist and be .uted u['on it the LJL and I.MRI .iccjiHre C onr.iil's ownership interest 

in the ll IB." 

lhe 1 II h.is also sought to create its own litmus test for dete-rmining the 

"iiulepeiuleiue-' ot .i r."lro.ul that is ow ned in part bv another rail carrier. According 

lo I II , lh.it test is the m.iinlen.iiu e ot sep.ir.ite m.irketmg dep.irtnu-nts. lhe- HJH 

thus I.lie's that because llu- marketing ope-rations of the 1:11 and IHB would not be 

nu-rge-d, tiu- 111'! s mdc-f̂ ie-nde-nce- will be fnese-rved. But abse-nt .m agreement or f)lan 

indu .iting .is much, the-re is no wav tor Inland or the- Board let assess whether that in 

l.u t w ill be- the else-. Moreover, e-v e-n it separate marketing offices were maintained 

\l(ire<>\e/ il is lece.iling ih.il lhe Kespoiisixe Applic.inis II.H) MO response ,i( . i l l to Inl.md s 
e\ idc'iu e c one ernmg c .u I lei pi ol il.ihi lit\ in re I.i I ion to .1 Lu k ot . .irrier i om pel it ion IM-*-', (larher \ s 
at (1 I i lighlv ( onlidenlial) 
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bv the 1:JL: and 11 IB, the I H has not denieo that, as a significant sharehe)lder eif IHB 

stock, L j l representatives would still be m a position to influence IHB markeling 

strategv. Anv participation bv the I'Jl: m the- IHB marketing process, of cou'se, could 

substantially ellect Inland's lompelitive tninsportation options. 

In .iddition, .is explaiiu-d bv Inlaiul in its previous filings, ceimpetitive and 

etticieiit rail I.ansportation at Inland's Indiana Harbor Works facilitv is crucial to its 

steel production. Inland relie-s subst.mtiallv on "just-in-time" rail deliveries. 

C onse-c|Ue'ntlv, Inl.md sluuilcl not be rec|Uired ' to put all its e-ggs m HJH's basket," 

which would be tlu- case- t the Re-sponsive Application were to be granlecl. 

Finallv, the Responsive Applicants claim that Inland's access lo truck 

transpoi tiition should allc'v i.ile anv competitiv e harm th.it might occur fr;)m the-ir 

stock acc)uisition [iropos.il, Ihis claim, however, is unfounded. While Inland can 

ulili/e- truck transf)ortation lor sonu- ot its outbound ste-e-1 traffic, important steel 

Ir.iltic Lines c.innot be- truck competitive- in tht- long run. .Moreover, tiH of Inland's 

inbound co.ii .md coke trallic is not truck competitive and is transported soie-!v bv 

r.ul Ini.md's Indi.m.i ll.irbor Works facilitv is dependent u['>on significant levels of 

'Mil Ir.insport.ition .ind competitiv e rail Iransportatiein is a critical component of 

Inland's steel production operations. 

Accordinglv, the- Board should de-nv the Responsive Application. In the 

unlikelv e-v e-nt lh.it llu- Bo.nd wc-ie to de-c ide (imprope-rlv) to grant the Responsive 

A[i[ilic.ition, llu-n Inland h.as cle-arlv |Ustifie-d the granting bv lhe Board ot trackage 

rights to NS ovc'r the r.ul luu-s ol the- IHB that serve- Inland's Indian.i Harbor V\'orks 

t.icilitv, m ordt-r lo .illevi.ite the eom[ietitive liarm th.it would othervvi.se occur to 

Inl.md's tacility. 
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HI. THE PRIMARY APPLICANTS IIAVE FAILED TO NEGATE INLAND'S 
CONCERNS T H A I II WILL BL HARViED BY THEIR OPERATING 
AGREEMI N F RFC^ARDING I MI IHB 

.As expre-ssed bv Inl.ind m its C omnu-nts and Rec|uests ii)r Conditions, the 

I'rim.irv Ap[>lic.ints' Ope-r.iting Agre-e-nu-nt related to the IHB lacks sutticient detail 

to en.ible Inl.ind to determme- vv hethe-r tlu- IHB will continue- to pro. uie- efticient 

and reliable rail Ir.msporlalion serv ice- to Inland's Indiana Harbor Works facilitv. As 

the IHB IS one- of onlv two r.ul c.irrie-rs th.it h.is dire-cl acce-ss to Inland's Indiaiui 

ll.irbor Works l.u ilitv Inl.ind is highlv de-[H-ndent on IHB service- lor .1 substantial 

.miouiit ol its r.ul Ir.illic Ihe IHB se-n ices .ip[iroxim.ite-lv one-hall ol Inland's 

inbound .ind outbound r.ul c.ip.uitv .md Inland is the IHB's largest shippei. 

Accordinglv, ownership and o[H'r.itional ch.mges reg.irding tlu- IHB .ire ot great 

concern to liil.ind. However, Inl.md's .ibilitv to discern the impact on its rail Iratfic 

th.it w ill result trom the rrimarv A(i[)lu .mis' ow iu-rship and oiieralioii ot tlu- IHB 

h.is be-e-n severelv h.imjH'red, suu e Inland is un.iware- ot .1 more- detaile-d e-x[>lanalion 

bv llu- I'rim.irv Ap[ilic.mis ot tlu-ir [Proposed IHB oper.itions. 

lhe .Agreeiiu-nl re-g.irding the IHB set forth in the [irimarv application 

.ip[>c'.us to be the onlv b.isis trom w hic h Inl.ind cm judge the luiure service that will 

be provided bv the IHB. In its Comments, Inl.ind st.ited its concern that the 

.Apphc .lilts" intentions c oncerning ( iibson Yard t.ic ihties, as expressed in the 

Agreement, could cuise serious disruptions to Inl.ind s inbound and outbound 

tr . i l l i i rel.lied to ils Indian.i ll . irbor Works tacilitv. C.ibson Yard facilities are 

currentlv used to inten h.ingi- i.iil tr.illic rel.ited to th.it t.u ihtv .md .ire- an esse-ntial 

component to Inl.ind's receipt ot timelv .uul eftic ient r.ul se-rv ice. 

I ndc-i the .Agree-ment. CSX .uul NS .ire provided joint and ccjual rights to 

.ucc'ss use Cabson ^ard. Inland is concerned that this arr.mgemenl could le-ad lo 

disruptioi'.s in rail SCTV ue- prov ule-d lo Inl.md s huh.in.i Harbor Works lacililv to the 



exte-nt lh.it either .NS or C SX asserled their .ucess rights ancier the Agreement. 

Disrujitioiis m r.ul service would be verv costiv lo Inland, .is Inland's steel 

production f.icilitv relies heavilv on lightlv scheciiiled rail pick-up and delivery 

serv ice, lhe Agre-enienl bi-lwt-e-n C SX .md NS related to the- IHB .ilso present-, a risk 

ol m.in.igement disputes .md disruptions, .is it allows NS to rec]uire "Iron *ime to 

time" a change in the C.ener.il .Man.iger ot the IHB to the extent tl.al it is dr sahsfied 

with IHB management. Repeate'd ch.mges in IHB management would seriously 

thre.ite-i. Inland's abilitv to receive .md m.iinl.iin reliable- and consistent r.ul se-rvice 

.it Its Indi.m.i ll.irbor Works l.uilitv. 

In tlu-ir Re-biilt.il, the- l'rimar\ Ap['hcants tailed to even address these 

legitimate- concerns of Inl.md. llu-ir neglect is pe-rhaps an indication of the Primary 

Applicants lack ot commitnu-nt to e-nsure- that llu- IHB contiinie's to provide- reliable 

.md etiu ie-nt r.ul sc-rv ice to its c ustome rs under their owiu-r .ni["). And, t)u-ir lailure 

lo respond lo Inland on this important issue onlv he igluens Inland's concerns. 

Accort"linglv, Inland renews its rec]ue-st that the- Board grant NS trac kage rights 

over the- lines of the IHB th.il access Inl.md's Indian.i Harbor V'Vorks facilitv in order 

to prevent the occurrence ot serious service deterioration al this t.icilitv. 

IV. CONCIUSION 

I or the' toregoing reasons, Inl.ind respeclfullv recjuests that the Board deny the 

joinl Responsive Applic.ition tiled bv 1 IL, Ir.mst.ir, .md IMRI in these proceedings 

Hi order lo prevent serious .mtuompetitive h.irm tli.it woi Id otherwise occur to 

Inl.md. In the .iltern.itive, Inl.md rec|uests ih.it the Bo.ird condition its apjnov.il of 

the Responsiv e ,App!ic.ition bv gr.mtmg Ns tr.u k.igc- rights ov e-r the line-s of the- IHB 

that access Indian.i ll.irbor Works. 

In addition, even it the- Bo.ird denies the- jomt Respctnsive .Application, 

Inland reciiie-sts th.it NS be- grante-d trackage- rights to acce-ss Inland s Indiana Harbor 

10-



Works facility, m order to niaintam the timely and efficient rail service lhal is 

currently provided to lhe facility. 

Respectfully submitted. 

lolas J. Dl Michael 
Karyn A. Booth 
IX)NFLAN, C LliARY, WOOD & .MASHR, PC. 
1100 New York Avenue, N.W., Suite 7S() 
Washington D.C. 200()=S 
(202) 371-9,̂ H)(i 

Hdward C. McCarthy 
l aw Department 
INLAND SI I 1:1 COMPANY 
30 West ,Mo:iroe Sireet 
Chicago, 11 60603 
(312) 8y^*-3l48 

Dale-ii: 1 e-bruarv 23, |WS 

CERTIFICATE OF SERVICE 

I herebv certifv that I have caused a copy of the foregoing BKIFI Ol INI ANI) 

S i l l I C i).SII*\\~i to be se-rve-d bv h.iiul de-iiverv or bv first c l.iss mail, postage prepaid, 

on .ill parties ot record m this proceeding, this 23rd dav of Februarv , IW8. 

^4Carvn A. Booth 
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OPrnNHEIMER WĈ LFF & DCINNELLY 
(ILLINOIS) 

Iu. ' rnulenti.il Pl,i:a 
45th l lo.ir 
I SC N'.Tth Stet.son .Avc't;uc 
C.hic.iuo. 11.60601-6710 

(112)616-1800 
FAX (51 2)616-5800 

VIA HAND DF.MVKRY 

Mr Vernon A Williams 
Secretary 
Suriace Tiansportation Board -
1925 K Street, N W , ReK)iruIUO_̂ ^ J: 
Washington, DC 20423-OOoT~ 

•lv. .•. 'J •J'-Vii CO' 
'o wc:,;,,.,, , 

February 23, 1998 _ 

ari of 11 • / 

sVo 

C ^ 

Re: Finance Docket .No. 33388 I^S V ^ O 
CS.X ( orporation and CS.X Transportation, Inc., Norfolk 
Southern C^orporation and Norfolk Southern Railway Company ~ 
Control and Operating Leases/Agreements ~ Conrail Inc. and 
Consolidated Rail Corporation 

Finance Docket No. 33388 (Sub-No. 36) (X5^'^<)- y 
Klgin, .loliet ar d Kastern Kailway Company, Iranstar. Inc. 
and I & M Rail l,ink, lAX - Purchase ~ Stock of 
Indiana Harbor Belt Railroad Company Controlled by 
Ccnsolidated Rail Comoration ^ ^ ^ ^ 

Dear Secretary Williams 

Enclosed lor filing with the Board in the above-captioned proceedings are an 
)riginal and twenty-live copies of the Brief of Elgin, .loliet and Eastern Railway C ompany, 
Transtar, Inc. and 1 & M Rail Link, LLC (L : J I ; - I9 / IMRL-8 ) . dated February 23, 1998 A 
compiit'" diskette ce)ntainirig the text of LJI:-I9/IMRL-8 in WordPerfect 5 I format also is 
enclosed 

Please note thai Fjn-I9 IMRL-8 has been designated as highlv confidential and is 
being filed under seal It has been served on the PrimaiT .Applicants and all parties appearing on 
the highlv confidential restricted service list in this proceeding .A redacted version of 
i;ji;-19/IMRL-8 will be tiled tomorrow and served on all remaining designated panics of recoid 
in this proceeding 

I have also enclosed herewith an extra copv of FJi; I9/LMRL-8 and this transmittal 
letter I would request that vou date-stamp those items to show receipt of this ff.ing and return 
them to me in the provided envelope 

VPff-nc:*»H-r A 



OPPENHEIMER WOLFF & DONNELLY 

Mr Vemon A Willi?'ns 
Febmary 23, 1998 
Page 2 

Please feel free to contact me should any questions arise regarding this filing 
Thank you for your assistance on this matter 

Respectfully submitted, 

Thomas J Healey 

Attorney for Elgin Joliet anĉ  Ea.stern 
Railway Company, Transtar, and 
I & M Rail Link, LLC 

T,IH tjl 

Enclosures 

cc: Counsel for Primary Applicants 
Parties on Highly Confidential Restricted Service List 
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Before the 

SURFACE TRANSPORTATION BOARD 

^ UTU/IL-3 

7 
Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK SOUTHERN 
CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY-CONTROL AND <1 
OPERATING LEASES/AGREEMENTS-CONRAIL INC. AND CONSOLIDATED RAIL 

CORPORATION 

CWTCRH5 
Offic* of Iha S«cr8tary 

ffB 2 3 1998 

L 2 J Public Record 

BKIEF 

Due Date: February 23, 1998 

GORDON P. MacDOUGALL 
1025 Connecticut Ave. 
Washington DC 20036 

N.W, 

Attorney for Joseph C. Szabo 

V Embraces also Sub-Nos. 2 thru 7, and Sub-N s ^ 36 , 59, 80. /^^^/^ 



Before the 

SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK SOUTHERN 
CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY-CONTROL AND 
OPERATING LEASES/AGREEMENTS-CONRAIL INC. AND CONSOLIDATED RAII 

CORPORATION 

BRIEF 

1/ 

Comes now Joseph C. Szabo, for and on behalf of United Trans­

p o r t a t i o n - I l l i n o i s L e g i s l a t i v e Board (UTU-IL), and submits t h i s b r i e f 

i n opposition to approval of the ahove-referenced transactions. 

Protestant on August 7, 1997, f i l e d a notice of i n t e n t to 

p a r t i c i p a t e ; on August 22, 1997 he f i l e d comments with respect to 

Sub-Nos. 2 thru 7 (JCS-1); on October 21, 1997, comments were f i l e d 

on behalf of UTU-IL, by the Assistant Director f o r UTU-IL, John H. 

Burner, with respect to the basic transaction i n F.D, No. 33388 

(UTU/IL-1); on December 15, 1997, he f i l e d comments with respect to 
2/ 

Sub-Nos. 36, 59, and 80 (UTU/IL-2). 

I t i s clear from the record which has been compiled thus far 

that the CSX and NS proposal to divide Conrail would be contrary to 

the public i n t e r e s t , and harmful to r a i l r o a d employees. The proposed 

transactions would be p a r t i c u l a r l y adverse to the Chicago area, and 

V Embraces also Sub-Nos. 2 thru 7, and Sub-Nos. 35, 59, 80. 

1/ I l l i n o i s L e g islative Director for United Transportation Union, 
with o f f i c e s at 8 So. Michigan Ave., Chicago, IL 60603. 

2/ Anotfier v e r i f i e d statment, also labeled JCS-1 ( i n c o r r e c t l y ) and 
f i l e d October 21, 1997, i s not part of the DTU/IL submission. 

- 1 -



besc i n t e r e s t s and commerce of the state of I l l i n o i s . 

The Board i s required to consider the i n t e r e s t s of a l l r a i l 

employees, -lOt merely those of applicant c a r r i e r s , i n determing the 

public i n t e r e s t . Such a consideration, along with other f a c t o r s , 

requires denial of the a p p l i c a t i o n , and the various related Sub-

numbered proceedings. 

Respectfully submitted, 

GORDON P. MacDOUG^L 
1025 Connecticut Ave., N.W. 
Washington DC 20036 

February 23, 1998 Attorney for Joseph C. Szabo 

C e r t i f i c a t e of Service 

I hereby c e r t i f y I have served a copy of the foregoing upon 

a l l p a r t i e s of record by f i r s t class mail postage-prepaid. 

Washington DC on Pj MacDougall 

- 2 ' 
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ORIGINAL 
BEFORE THE 

SURFACE TRANSPORTATION BOARD 

RESPONSIVE APPLICATION - ELGIN, ) 
JOLIET & EASTERN RAILWAY Y FINANCE DOCKET 
COMPANY; TRANSTAR, INC ; AND NO. 33388 (SUB-NO. 36) 
I & M RAIL LINK, LLC ^ ^ ^ ^ 

BRIEF 

PE 

PRAIRIE GROUP 
P.O. BOX 1123 
7601 WEST 79^" STREET 
BRIDGEVIEW, IL 60455 

By: Sandra J. Dearden 
MDCO Consultants, Inc. 
407 South Dearborn, Suiie 1260 
Chicago, IL 60605 
(312)697-0836 

DUE LATE: Februrary 23, 1998 



BEl^ORE 1 HE 
S U R F A C E TRANSPORTATION BOARD 

RESPONSIVE APPLICATION - ELGIN, 
JOLIET & EASTERN RAILWAY 
COMPANY; TRANSTAP, INC.; AND 
l&MRAILLIN> LLC 

FINANCE DOCKET 
NO. 33388 (SUB-NO. 36) 

BRIEF OF PRAIRIE GROUP 
IN SUPPORT OF THE RESPONSIVE APPLICATION 

This brief is filed on behalf of Prairie Group to update information furnished in 

its statement, dated October 20. 1997 While we support the Applicants proposed 

breakup and acquisition of Conrail, because we believe (t has merit and the potential to 

provide a benefit to the shipping public, we are very concerned about the potential 

ramifications to us and other industries with the pending change in controlling interest 

of Indiana Harbor Belt Railroad (IHB) and maintain the position outlined in our previous 

statement, supporting the Responsive Application filed by Elgin Joliet & Eastern 

Railway Company (EJE) Transtar Inc and l&M Rail Link, LLC (IMRL) 

Prairie Group recently acquired a seventh bnck distnbuting company, increasing 

the number of these subsidiary companies that are rail served to six: 

Beck Brick, Des Plaines. Illinois 
Best Bnck, Hazel Crest Illinois 
Brady Bnck & Supply, Elgin, Illinois 
Holman Bnck Schaumburg, Illinois 
Illinois Brick Company, Bridgeview, Illinois 
Ramm Brick LaGrange Illinois 



All of these comoanies except Brady Brick & Supply are in the Chicago 

Switching District and two of those companies l e , Illinois Brick Company and Ramm 

Bnck, are presently served by the IHB 

SEEVICE UPDATE 

Since our statement was fled in Octobrr, 1997 we were encouraged by the 

temporary improvement in service to Illinois Bnck Company, Bridgeview. Illinois IHB 

switching service performance increaser to 90% in December, 1997, but service has 

since returned to an unacceptable level IHB's switching service performance is 

summarized in the exhibit attached to this statement; thus far dunng the mont, of 

February, Illinois bnck has received service 50% of the time In addition to tho failure to 

provide consistent switching service shipments on IHB have incurred significant 

delays we have a record of one car that was on IHB 21 days pnor to delivery to Illinois 

Brick IHB s switching service at Ramm Bnck, LaGrange, Illinois also continues to be a 

problem 

Ll Tl RL SKRVJCfi 

As stated previously, Illinois Bnck Company is located on BOCT however due 

to the traffic density on IHB BOCT is blocked from providing switching service to Illinois 

Brick Therefore the service has been sub-contracted to IHB At the time that 

statement was filed, concern was expressed that we had not even been able to confirm 

which switch carrier will be providing switching service to Illinois Bnck post merger - IHB 

or B0CT7 

Since that statement was filed, we met with CSX and IHB sales and marketing 
personnel, and were informed that 

1 CSX intends to maintain status quo - nothing will change post merger 
2 BOCT will not provide switching service to Illinois Bnck Company, which is 

located on their line - anxAw±tchin^semce j ^ ^ ^ be provided by IHB, 
This IS confirmtd in the Applicants rebuttal statement. Volume 1 of 3. page 
306 



Prairie Group and other shippers and receivers m the IHB corridjr have made 

numerous attempts to arrange meetings with CC"' operating personnel to see if an 

eqL liable agreement can be reached that will address the service requirements in the 

corndor CSX has not been willing however, to meet with these people to listen to and 

to address their concerns Therefore, we can only believe there is no interest in the 

business originating and terminating on the line, that the focus will continue to be on 

ihe trams moving overhead through Chicago 

On the other hand. Prairie Group along with others in the IHB corridor did meet 

with marketing and operating officials of EJE and IMRL White those carriers have 

been blocked from receiving information needed to develoo an operating plan for the 

IHB, they assured us that the service needs of the on-line shippers and receivers would 

be given equal consideration with the service requirements of the line haul business 

moving through the Chicago terminal, and offered to include the shippers and rece;vs«-s 

on the line in the planning process. 

111^ AI'I'LICANTS' RLBl I TAL DQUiHSOi 
AI)I)R! SS (H R CONCLRNS 

The Applicants' rebuttal does not address our concerns While each of the 

points made may on a stand-alone basis give the appearance of having merit the 

.Applicants message is weakened by contradictory points made throughout the same 

statement 

The Applicants rebuttal statement focuses on the .olan to expedite movement of 

traffic through Chicago with no mention of any plan to improve service to the shippers 

and receivers in the IHB corridoi Further they contend the plan musf have merit 

because, "no other major carrier has complained about the transaction s disposition of 

Conrail s shares " This really comes as no surpnse in view of the fact IHB operating 

and marketing personnel have told us without any apparent embarrassment that '^ey 

pnoritize the overhead business over business to and from industries on the line Why 

should the major railroads complain'' Their trains are recoivng priority handling aiiJ 

CPX has been straight for^ward about their intentions to continue to focus on the 

oveihead business 



The Applicants have gone fo great length to reassure the Board that IHB Wi'l be 

operated as an independent rail carrier with its own management and employees in an 

attempt to show, "the transaction will not unduly concentrate control over switching 

services in Chicago ' Yet earlier in the same statement, they advised they plan to 

lelocate the IHB d.opatohing team to the BRC dispatching complex, centralizing 

dispatchir g operations for t^RC BOCT and IHB, which eliminates the need to question 

whether or not CSX will have control over switcnng services in Chicago The only real 

question is how they will use that control Even if we can trust the current management 

to control the switching in an ethical manner, the potential for abusive management of 

that power extends indefinitely into the future, and CSX like other major corporations in 

Amenca is continually reorganizing, downsizing reengineenng, so Prairie Group and 

other industries on IHB need protection from that potential abuse 

The Applicants would like us to believe that we can take comfort in the fact that 

IHB will operate as an independent company with its own management However one 

would have to b<j naive to believe the General Manager of IHB will not adhere lo the 

policies established by CSX to pnoritize overhead business over shipments originating 

and terminating on the line, since CSX will have the authority to name and to replace 

the General Manager The General Manager will be required to do what he is told 

because he will have no recourse unless he wants to lose his job 

CONCLLSION 

In order to avoid harm to shippers and receivers in the IHB corndor, it is 

essential that IHB be managed and operated as a neutral switchino carrier devoted to 

Serving its on-line cuslomers and all carriers entenng Chicago equally 

Praine Group supports the Responsive Application of EJE and IMRL because it 

would result in the establishment and preservation of essential switching and routing 

alternatives m the Chicago gateway In contrast, if the merger is approved without the 

Responsive Application, IHB will be managed and operated as an extension of CSX s 

rail lines and we have no reason to believe service to ouir subsidiary companies 

Illinois Bnck Company and Ramm Bnck will improve and these companies will 

continue to be disadvantaged by their inability to provide consistent service to their 

customers 



Praine Group strongly supports the Applicants plan .0 breakup and acquire 

Conrail We believe that overall the plan has merit and the potential to provide a 

benefit to the shipping public, and we have outlined that support in letters filed early In 

this proceeding 

However, in view of the foregoing, Praine Group reaffirms its support of the 

Responsive Application of EJE and IMRL 

Respectfully submitted, 

Sandra J Dearden 
MDCO Consultants, Inc 
407 South Dearborn, Suite 1260 
Chic&gc, IL 60605 

DUE DATE February 23, 1998 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY THAT ON February 20, 1998 I mailed a copy of this Bnef 

to all pa-^.es of record on the official service list by first-class mail 

Sandra Dearden 



INDIANA HARBOR BELT SWITCHING PERFORMANCE 
ILLINOIS BRICK COMPANY BRIDGEVIEW, ILLINOIS 

(MARCH 1. 1997 THRU FEBRUARY 13, 1996; 

MARCH 54% 
APRIL 70% 
MAY 50% 
JUNE 47% 
JULY 56% 
AUGUST 57% 
SEPTEMBER 52% 
OCTOBER 36% 
NOVEMBER 58% 
DECEMBER 90% 
JANUARY 52% 
FEBRUARY 50% 

(PERCENTAGE REFLECTS SCHEDULED SWITCHES MADE ) 

IHB SWITCHING TO ILLINOIS BRICK 
COMPANY 
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orrHNiiriMKR WOLB- & IX^NNHLLY 
(ILLINOIS) 

Two rriiilcnriiil ri.i:;i 
4S(li FI(H>r 
180 North Stetson .Aii-ripo 
Chi. ,,..;o, II i)C()C\ 671C 

LAX (^ l : )6 l^ "̂ ÔO 

VIA FKHKRAL F.XPRF.SS 

Mr Vernon A Williams 
.Secretary 
Surface I ransportatio.̂  Board 
1925 K Street. N W , Room 700 
Washington, DC 2042'?-000l 

i-irm;A;;iJiai<' c >t;i. 

C.hicaj;o 

^ ' RECEIVED , 
February-2.V 1998 [7 F£fi 24 

Lr",iLfsED 
Of?K*ofthe Socel iry 

FEB 2 4 m 

Fart ol 
PuDiKj !-lw:o'd 

n MANAGEMENT 
I SIB 

Re Finance Docket No. 33388 
CSX ( oi p. and C SX I ransportation, Inc., Norfolk Southern C orp. 
and Norfolk .Southern Railway ( ompany -- C ontrol and Operating 
Leases/Agreements -- C onrail Inc. and Consolidated Rail C:orporation 

Kinance Docket No. 33388 (Sub-No. 36) 
KIgin. Joliet and Kastern Railway C ompany, I ranstar, l i c. and 
I & IM Rail Link, I.LC -- Purchasi - Stock of Indiana Harbor Belt 
Railroad C ompany C ontrolled hv C onsolidated Rail C orporation 

Dear Secretary Williams: 

i:igin, Joliet and Lastern Railway ("ompany, Iranstar. Inc and I & M Rail 
Link, LLC today liled their Brier (1-JE-I9/IMRL-8) in the above-captioned proceedings 
HJI'-19/IMRL-8 was designated as highly confidential and thus was filed under seal 

I am now enclosing for jjlacemcnt in the public record an original and twenty-five 
copies of a redacted version of I JI- -19/1MRL-8 v\>pies of this pleading have been served on all 
parties of record who do not appear on the highly confidential re.strictcd serv ice list 

Please feel free to contact nie should anv questions arise regarding thi.. tiling 
Thank you for your assistance on this matter 

ResnjJCfiiilly 

Litwiler 
Attorney for lUgin, Joliet and Lastern Railway 
Company. Transtar. Inc and 1 & M Rail Link, LLC 

TJL tl 
Lnclosures 
Cf "Public" Parties of Recoi d 
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tPUBLICl 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33 388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK^^^ 
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPAKT 

CONTROL AND OPERATING LEASES/AGREEMEN'iS --
CONR/ilL INC. AND CONSOLIDATED RAIL CORPORATION 

ORIGINAL 

FINANCE DOCKET NO. 33388 (SUB-NO. 36) ^ 

ELGIN, JOLIET AND EASTERN RAILWAY COMPANY, TRANSTAR, INC. 
AND I & M RAIL LINK, LLC PURCHASE --

STOCK OF INDIANA HARBOR BELT RAILROAD COMPANY 
CONTROLLED BY CONSOLIDATED RAIL CORPORATION 

BRIEF OF ELGIN, JOLIET AND EASTERN RAILWAY COMPANY, 
TRANSTAR, INC. AND I M RAIL LINK. LLC 

Offirs of tha Secretary 

FEB 2 ^ 1998 

Public' niK;;::.'d 

Robert N. Gentile 
Colette Ferris-Shotton 

Transtar, Inc. 
13 5 Jamison Lane 
P.O. Box 6 8 
Monroeville, PA 15146 
(412) 829-6600 

Williatn C. Gippel 
Thomas J. Healey 
Oppenheimer Wolff & Donnelly 

( I l l i n o i s ) 
Two Prudential Plaza 45th Floor 
180 North Stetson Avenue 
Chicago, IL 60601 
(312) 616-1800 

ATTORNEYS FOR TRANSTAR, INC., 
ELGIN, JOLIET AND EASTERN RAILWAY 
COMPANY AND 1 k M RAIL LINK, LLC 

Dated: February 23, 1998 



IPUBLICl 

EJE-19/IMRL-8 
BEFORE THE 

SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 3 33 88 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK 
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

FINANCE DOCKET NO. 33388 (SUB-NO. 36) 

ELGIN, JOLIET AND EASTERN RAILWAY COMPANY, TRANSTAP, I.MC, 
AND I & M RAIL LINK, LLC -- PURCHASE --

STOCK OF INDIANA HARBOR BELT RAILROAD' COMPANY 
CONTROLLED BY CONSOLIDATED RAIL CORPORATION 
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[[ [ 

] ] .\ CSXT 

has s u c c i n c t l y summarized the nec>_ssity f o r d i v e s t i t u r e of 

Conraii's'^ ownership i n t e r e s t m the Indiana Harbor B e l t R a i l r o a d 

Company ("IHB"). This candid i n s i g h t s t r i p s away pages of 

Applicants'"^ empty p o s t u r i n g denying t h a t they are assuming 

•'• "CSXf" it> CSX r r a n s p o r t a t i o n . Inc. and CSX C c r p o r a t i o n . 

2 
" C o n r a i l " i s C o n r a i l , Inc. and Consolidated R a i l C o r p o r a t i o n . 

3 "Ap p l i c a n t s " are N o r f o l k Southern C o r p o r a t i o n and N o r f o l k 
Southern Railway Company ( c o l l e c t i v e l y "NS"), CSXT, and 
C o n r a i l . 



c o n t r o l of the Chicago gateway. Even more t r o u b l i n g , the 

memorandum suggests a s i n i s t e r intent for Applicant control of 

Chicago, i n i m i c a l to the public i n t e r e s t and c l e a r l y r e q u i r i n g of 

the Board's remedial a t t e n t i o n . 

Viewed i n i s o l a t i o n , the referenced memorandum might be 

dismissed as a s o l i t a r y deviation from what Applicants claim i s 

t h e i r unyielding dedication to independent operations i n Chicago. 

The memorandum, however, i s only the most damning element i n a 

long l i n e of evidence pointing to one inescapable conclusion: 

4 

subsequent to the Applicants' proposed Transac-^on , Applicants 

(and, i n p a r t i c u l a r , CGXT) w i l l be the c o n t r o l l i n g force behind 

each of the three intermediate switching c a r r i e r s i n Chicago. 

The current state of independence, engendered by a 

d i v e r s i f i c a t i o n of ownership, w i l l be reduced to subordination. 

The C o a l i t i o n ^ i s not the only e n t i t y concerned about 

Applicants' plans for Chicago. A number of shippers and state 

agencies, f e a r f u l of the elimination of independent switching 

options i n Chicago, have also come forward to a l e r t the Board to 

t h i s t r o u b l i n g s i t u a t i o n . Perhaps most s t r i k i n g l y , a nutT±)er of 

IHB's on-line shippers have made the."^r support f o r the C o a l i t i o n 

known, despite the obvious p o t e n t i a l commercial repercussions. 

The diverse base of support garnered by the Coalition's 

^ The transaction put f o r t h i n the "Railroad Control Application" 
f i l e d by Applicants on June 23, 1997. 

^ The "Coali'".ion" i s Elgin, J o l i e t and Eastern Railway Company 
and Transtar, Inc. ( c o l l e c t i v e l y "EJE") and I&M Rail Link, LLC 
("IMRL"). 



Responsive Application i s i n d i c a t i v e of the widespread harm 

inherent i n the Applicants' proposed con t r o l of Conrail. 

The C o a l i t i o n does not oppose the Applicants' 

transaction, and i n fact i t s witnesses have conceded that i t 

might bring increased competition i n the Northeastern United 

States. However, the proposed transaction also brings with i t 

serious anticompetitive impacts on intermediate switching i n 

Chicago. The C o a l i t i o n has proposed a viable, narrowly-crafted 

condition that would remedy those harmful impacts without denying 

to Applicants any of the legitimate benefits they seek i n t h e i r 

merger. The d i v e s t i t u r e to the C o a l i t i o n of Conraii's 51% 

ownership i n t e r e s t i n IHB should therefore be approved by the 

Board as a condition to t h i s merger. 

I . Introduction 

A. The Elgin, Joliet and Eastern 

Railway Company and Transtar, Inc. 

EJE has been a f i x t u r e of Chicago's r a i l r o a d scene f o r 

110 years. V e r i f i e d Statement of M i l l a r d Turner ("Turner V.S."). 

EJE-10, p. 2. EJE's nickname, the "Outer Belt Line," i s an apt 

description of i t s route structure. The EJE's tracks form a 

semi-circle around Chicago, approximately 30 to 35 miles from the 

center of the c i t y . I d . The larger c i t i e s served by EJE include 

Waukegan, Elgin, J o l i e t , and Chicago Heights, I l l i n o i s , and 

G r i f f i t h and Gary, Indiana. The EJE's prima.-y yard. Kirk Yard, 

i s a hump yard located i n Gary. A f l a t switching yard i s located 

i n East J o l i e t , I l l i n o i s . 
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EJE has t r a d i t i o n a l l y been associated with the s t e e l 

industry. I d . , p. 1). Extensive tracks i n Northwest Indiana's 

steel-making region, coupled with fast connections to s t e e l 

processing and f i n i s h i n g f a c i l i t i e s i n J o l i e t , made EJE a nat u r a l 

l i n k i n the steel -."'.aking process. With a downturn i n s t e e l 

production i n recent decades, EJE has served a more diverge 

t r a f f i c base, and has supported the growth of on-line i n d u s t r i e s . 

I d . , p. 4. More recently, EJE has worked with c e r t a i n of 

Chicago's trunk lines ( a l l of which maintain connections w i t h 

EJE) to provide trackage r i g h t s over EJE's system, allowing 

t r a f f i c to move through Chicago without i n c u r r i n g excessive dwell 

time i n Chicago's congested switching d i s t r i c t . Id^ 

For many years, EJE was one of several "Steel Roads," 

so called because they were owned by U.S. Steel. Today, EJE i s 

owned by Transtar, Inc. I d - , P- 3. Other railroads owned by 

Transtar i r c l u d e Duluth, Missabe and Iron Range Railway Company, 

Bessemer and Lake Erie Railroad Company, Birmingham Southern 

Railroad Company, The Lake Terminal Railroad Company, and Union 

Railroad Company. 

B. IfcM Rail Link, LLC 

Unlike EJE, IMRL has a very short corporate h i s t o r y , 

commencing operations about a year ago. V e r i f i e d Statement of 

William H. Brodsky ("Brodsky V.S. ") . EJE-10, p. 2. The r a i l 

l i n e s i t operates over, however, have existed fnr many decades, 

providing important connections between Chicago, Kansas City, and 

Minneapolis/St. Paul as a component of the Soo Line Railroad 

Company, and before that, as the Chicago, Milwaukee, St. Paul & 



P a c i f i c Railroad Company. Several branch l i n e s i n Iowa and 

Minnesota supplement IMRL's overhead t r a f f i c with an important 

base of on-line industries. 

Unlike most railroads entering Chicago, IMRL has no 

yard f a c i l i t i e s i n the switching d i s t r i c t . .Id., pp. 3-4. IMRL's 

tracks end west of Elgin, at Pingree Grove. IMRL enters Chicago 

via trackage r i g h t s on the Commuter Rail Division of the Regional 

Transportation Authority ("Metra"). I d - IMRL maintains 

interchange with a l l r a i l r o a d s entering Chicago through Chicago's 

two primary intermediate switching c a r r i e r s , IHB and The Belt 

Railway Company of Chicago ("BRC"). IMRL also has a d i r e c t 

interchange i n Chicago with Canadian Pacific Railway ("CP/Soo"). 

IMRL's p r i n c i p a l owner i s Dennis Washington. Montana 

Rail Link, one of the nation's most successful regional 

r a i l r o a d s , i s a s i s t e r road of IMRL. I d . , p. 2. 

Applicants' control over Conraii's holdings i n IHB w i l l 

mark a watershed for intermediate switching service i n Chicago, 

forcing the transformation cf competing, independent c a r r i e r s 

i n t o one u n i f i e d group of c a r r i e r s operating as a consolidated 

system. Shippers d i s s a t i s f i e d with -ervice from one intermediate 

c a r r i e r w i l l have no competing option; Applicants w i l l c o n t r o l 

every switching c a r r i e r i n town. Because of the harm to 

competition and the public i n t e r e s t generated by such a 

consolidation, d i v e s t i t u r e of Conraii's 51% ownership i n t e r e s t i n 

IHB i s warranted. The C o a l i t i o n , wl-ich combines the marketing 

savvy of a modern regional c a r r i e r with the expertise of one of 



Chicago's most established r a i l r o a d s , i s the appropriate eni:ity 

to take over control of IHB from Conrail. 

I I . Applicants' Control And Operation Of Conrail 
Will Lead To Their Control Of A l l Three 
Of Chicago's Intermediate Switching Carriers 

In order to understand the naturt an-" extent of the 

harm to the public interest stt-mming from Applicants' impending 

co n t r o l over intermediate switching i n Chicago, ±t i s f i r s t 

c r i t i c a l to understand the pre-merger ownership and r e l a t i o n s h i p 

of Chicago's switching c a r r i e r s . Although the d i s t r i c t includes 

a number of short l i n e s , the vast majority of intermediate 

switching service i n Chicago i s conducted by three c a r r i e r s , IHB, 

BRC, and The Baltimore & Ohio Chicago Terminal Railroad Company 

("BOCT'). Each of these c a r r i e r s i s addressed below. 

A. Chicago's Intermediate Switching Carriers 

IHB's r a i l lines extend from Norpaul Yard, on Chicago's 

northwest side, through the southwest and southern suburbs, and 

i n t o Gary, Indiana. See IHB Map, EJE-10, Exhibit 1, IHB also 

has a number of branch lines along the I l l i n o i s - I n d i a n a border, 

serving the i n d u s t r i a l complexes located there. I t s primary 

yard, Blue Island Yard, (located i n Chicago's southern suburbs). 

i s the hub for serving IHB's on-line industries. IHB performs 

two s i g n i f i c a n t roles for railroads seeking to interchange 

t r a f f i c i n Chicago. F i r s t , IHB operates as an intermediate 

switcliing c a r r i e r , physically moving f r e i g h t cars from one 

r a i l r o a d to another. IHB also provides trackage r i g h t s , allowing 

c a r r i e r s to perform d i r e c t interchange over IHB's system. TKB's 

stock i s currentl y owned 51% by Conrail, and 49% by CP/Soo. 
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In many respects, BRC i s s i m i l a r to IHB Like IHB, BRC 

i s a s i g n i f i c a n t player i n the movement of r a i l r o a d interchange 

through Chicago, by both trackage r i g h t s and intermediate 

switching. BRC's primary yard i s Clearing Yard, which i s much 

larger than IHB's Blue Island Yard, and more c e n t r a l l y located. 

BRC i s presently owned 25% by CSXT, 16.67% by C n r a i l , and 8.33% 

by NS, with the remaining stock owned by other Class I c a r r i e r s . 

Like IHB and BRC, BOCT also engages i n intermediate 

switching i n Chicago. However, v i r t u a l l y a l l of that t r a f f i c i s 

moving to or from CSXT. BOCT i : i thus i i^ t a "true" intermediate 

switching c i i i r i e r ; i t functions more as a western extension of 

CSXT. BOCT's primary yard i s Barr Yard, located south of Chicago 

and north of IHB's Blue Island Yard. CSXT owns 100% of BOCT. 

B. Applicants' Plans For Dominance In 
Chicago Will Place Control of A l l Thre-s 
Intermediate Switching Carriers In Their Hands 

Jn t h e i r Primary Application, Applicants have set f o r t h 

t h e i r plans f o r the d i v i s i o n of Conrail, including the 

di s p o s i t i o n of Conraii's majority in t e r e s t i n IHB and minority 

i n t e r e s t i n BRC. Applicants have asserted, both to the Board and 

to the public at large, that t h e i r plans for Chicago w i l l not 

re s u l t m any undue control of switching operations. The 

inescapable conclusion to be drawn from t h e i r plans, howrver, i s 

that r a i l shippers w i l l nc longer enjoy a competitive option i n 

the routing of t h e i r interchange t r a f f i c through Chicago. 

Beginning with the least impacted c a r r i e r , BOCT w i l l 

continue to be owned by CSXT; the Transaction w i l l not impact the 

ownership of BOCT. CSXT's in t e r e s t i n BOCT i s relevant, however, 
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for two reasons. F i r s t , BOCT i s a clear example of how CSXT 

operates an intermediate switching c a r r i e r under i t s c o n t r o l . 

Although BOCT could operate as an e f f e c t i v e t h i r d switching 

c a r r i e r , providing competition to IHB and BRC for the interchange 

of f r e i g h t cars i n Chicago, i t does not. Instead, BOCT operates 

as a d i v i s i o n of CSXT, performing intermediate switching services 

only f o r CSXT's t r a f f i c . Second, CSXT's ownership of BOCT i s 

relevant because of the dominance Applicants w i l l have i n 

Chicago's "true" intermediate switching c a r r i e r s post-

transaction. Coordination of the actions of a l l three switching 

c a r r i e r s under one domain i s made possible only through approval 

of the Transaction. 

As to BRC, Applicants have proposed to tr a n s f e r 

Conraii's 16.67% stock ownership to NS, gi v i n g both NS and CSXT 

an equal 25% i n t e r e s t . ^ Although they have not presented the 

Board with a formal agreement: as to how t h e i r stock i n t e r e s t s 

w i l l be voted. Applicants merely have to combine t h e i r votes to 

dominate BRC's Board. Agreement of the two parties c o n t r o l l i n g 

Chicago's two other switching c a r r i e r s i s a l l that w i l l be needed 

cO secure a n.inimum 50% approval for any matter put before the 

BRC board. Given Applicants' interests i n Chicago's other 

switching c a r r i e r s , i t i s not d i f f i c u l t to see why coordination 

' • I Applicants' BRC voting i n t e r e s t s i s a dangerous p o s s i b i l i t y . 

Unlike the s i t u a t i o n with BRC, Applicants have well 

documented t h e i r plans f o r t h e i r handling of IHB. (See "IHB 

Agreement", CSX/NS-25, Vol. ec, p. 693). Those p l i n s , however, 

^ No other owner w i l l match CSXT's and NS' 25% ownership of BRC, 
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e s t a b l i s h that the independence cu r r e n t l y allowed IHB by Conrail''' 

w i l l come to a sudden halt post-transaction. 

Applicants indicate that Conrail w i l l continue to own 

51% of IHB's stock. In turn. Applicants w i l l own Conrail (NS 

owning 58%, and CSXT owning 42%), and thus. Applicants w i l l have 

the a b i l i t y to control IHB through Conrail. Applicants have 

contracted to vote Conraii's IHB stock as a block, as opposed to 

allowing CSXT and NS to vote t h e i r separate i n t e r e s t s 

independently. Thus, neither NS nor CSXT may team with minority 

shareholder CP/S60 to defeat the other's wishes. Thus, although 

post-transaction CP/Soo w i l l own the largest share of IHB, i t 

w i l l gain no more voice i n IHt's operations than i t c u r r e n t l y 

possesses. Indeed, i f the remainder of Applicants' plans for IHB 

come to f r u i t i o n , CP/Soo's voice i n IHB a f f a i r s w i l l be 

diminished, not strengthened. 

While conceding that t h e i r ownership of IHB gives them 

the c a p a b i l i t y of c o n t r o l l i n g IHB, Applicants protest miightily 

that they intend to allow IHB to operate as an independent 

economic e n t i t y , j u s t as the Board has found that Conrail does 

today. Applicants' claim i s betrayed by t h e i r own documents. 

Applicants claim that post-Transaction, IHB " w i l l have 

i t s own operating, f i n a n c i a l , mechanical, engineering and labor 

r e l a t i o n s functions." Applicants' Rebuttal ("R."), CSX/NS-276, 

Vol. 1, p. 309). Applicants' laundry l i s t of IHB's "independent 

7 
In Decision No. 53, the Board held that Conrail c u r r e n t l y 
allows IHB to operate independently. Finance Docket No. 
33388, Decision No. 53 ("Decision No.* 53"), p. 4. Obviously, 
the Board did not hold that a 51% stock ownership i n t e r e s t 
cannot a f f o r d a party the r i g h t of co n t r o l . 
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functions" omits the most important function of an independent 

r a i l r o a d : marketing. Nowhere do Applicants est a b l i s h that they 

w i l l allow IHB to market i t s services independently. Given the 

extent to which Applicants otherwise discuss the "independence" 

of IHB, i t can only be concluded that IHB w i l l not be allowed to 

market independently. 

An independent marketing department i s the cornerstone 

of an independent r a i l r o a d . Marketing personnel must be focused 

on developing the business of the r a i l r o a d , without bowing to the 

wishes of an owner vor owners) with separate i n t e r e s t s . As 

fu r t h e r d e t a i l e d by James H. Danzl, "control of IHB marketing 

w i l l allow CSXT to remove the focus from on-line t r a f f i c and open 

market intermediate switching, and enhance the emphasis on CSXT's 

interchange to Western Class I c a r r i e r s . " Danzl Revised V e r i f i e d 

Statement ("Danzl R.V.S."), EJE-17/IMRL-6, p. 8. 

Applicants claim that IHB w i l l r e t a i n a "General 

Manager" to oversee IHB operations. Applicants ignore the fact 

that the General Manager w i l l be chosen by CSXT, owner of BOCT 

and largest shareholder of BRC. (CSX/NS-25. Vol. 8C, p. 698). 

Furthermore, NS's "e f f e c t i v e control" over the appointed General 

Manager allows NS, a f t e r a year's time, to demand that CSXT 

appoint a new General Manager. Apparently, NS cannot propose the 

i d e n t i t y of t i e new General Manager. (CSX/NS-25, Vol. 8C, p. 

698).^ In any event, the "independent" IHB w i l l have a General 

8 
one vear 
NS has limited approval rights, and may demand a change after 
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Manager serving at the whim of i t s chi f competitor's two largest 

and c o n t r o l l i n g shareholders. 

Moreover, Applicants have already decreed that IHB w i l l 

enter new contracts, including new trackage r i g h t s agreements, 

with NS and/or CSXT i f old agreements expi.re. (CSX/NS-25, Vol. 

8C, pp. 698-699). By contrast, the Board found i n Decision No. 

53 that Conrail and IHB enter contracts at "arm's length" 

(Finance Docket No. 33388, Decision No. 53 ("Decision 53"), p. 

4) . The IHB Agreement cannot be taken any other way than 

terminating the freedom granted to IHB by Conrail i n i t s 

contractual independence. 

Further evidence of .Applicants' planned control of IHB 

emerges i n the area of dispatching. While i t i s true that "IHB 

dispatching w i l l be conducted by IHB employees who w i l l be 

responsiblt to IHB management", (R., CSX/NS-176, Vol. 1, pp. 309-

10), and that dispatching w i l l "continue to be the r e s p o n s i b i l i t y 

of IHB i n Chicago" ( I d . , p. 300), i t i s also true that "(CSXT) 

w i l l have the r i g h t to dir e c t the exercise by (Conrail) of i t s 

Ownership Rights with respect to IHB dispatching." (CSX/NS-25, 

Vol. BC, p. 699). Thus, IHE's dispatching w i l l nominally remain 

with IHB's dispatchers, but those dispatchers w i l l u l t i m a t e l y 

answer to CSXT, not IHB. 

On a related topic, CSXT asserts that i t w i l l "propose" 

the relocation of IHB's dispatchers to the Chicago-area l o c a t i o n 

c u r r e n t l y used by the BOCT and BRC dispatchers (R., CSX/NS-176, 

Vol. 1, p. 310). One is l e f t to speculate on why such a 

ben e f i c i a l plan was not already agreed to by an independent IHB. 
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Further proof of the absence of IHB independence post-

Transaction can be found i n the testimony of CSXT's operating 

plan sponsor, John W. Orrison. Against the backdrop of alleger 

IHB independence, Mr. Orrison has detailed at some length the 

modifications which IHB w i l l make to i t s t r a f f i c flow. (Orrison 

V e r i f i e d Statement ("Orrison V.S.") , CSX/NS-19, Vol. 2A, p. 458, 

for a discussion of the "counterclockwise flow" of t r a f f i c 

through Chicago).^ While Applicants do not explain why an 

"independent" IHB would agree to make enormous changes to i t s 

operations at the request of a minority shareholder, a clue ca i 

be found i n the fact that IHB's agreement to perform t h i s r a d i c a l 

change was secured from with Chuck Allen, IHF s current General 

Manager, whose continued presence i n that job w i l l depend upon 

the whim of CSXT. Deposition of John W. Orrison ("Orrison 

Pep. ") , EJE-17/IMRL - 6 , p. 93. In l i g h t of the d i s c r e t i o n which 

Applicants w i l l hold over Mr. Allen's employment post-

transaction, i t i s not surprising that he gave a "very favorable 

response" (Orrison Dep., p. 95.) when CSXT made suggestions as to 

how he should operate his r a i l r o a d post-Transaction. 

A d d i t i o n a l l y , Applicants" claim that IHB w i l l remain 

j.ndependent i s e f f e c t i v e l y rebutted by the fact that Applicants 

have already carved up IHB's Blue Island Yard. In the IHB 

Agreement, CSXT won the r i g h t to exercise a l l of Conraii's 

I t i s i n t e r e s t i n g to note Mr. Orrison's testimony that an EJE 
routing around Chicago for run-through interchange t r a f f i c 
would not be e f f i c i e n t because allegedly no t r a f f i c c u r r e n t l y 
moves over that routing. Orrison Dep., EJE-17/IMRL-6, p. 81. 
By that reasoning, the unprecedented t r a f f i c patterns 
Applicants intend to compel on IHB are equally i n e f f i c i e n t . 
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ownership i n t e r e s t i n the use of the yard, with NS r e s t r i c t e d to 

using the yard only for purposes of t r a f f i c moving to or from IHB 

on-line industries. CSX/NS-25, Vol. 8C, p. 700. There i.-5 no use 

in speculating why an "independent" IHB agreed to c o n s t r i c t i t s 

dealings with NS at i t s largest yard, because IHB was not even 

accorded a say i n the matter. The "IHB Agreement" has signature 

blocks only for NS and CSXT. CSX/NS-25, Vol. 8C, p. 714. 

Applicants did not f e e l i t important for the "independent" IHB to 

agree to t h i s r e s t r i c t i o n . CP/Soo, the 49% owner of IHB, also 

was not asked for i t s w r i t t e n approval of these changes. 

The function of IHB's Blue Island Yard w i l l be modified 

by Applicants post-Transaction. Despite the assertions that "we 

don't propose how the IHB i s supposed to handle i t s customers" 

and "IHB would develop t h e i r own plans on how to handle the lo c a l 

switching to and from ( t h e i r on-line) customers" (Orrison Dep. . 

EJE-17/IMRL-3, pp. 101-02), Applicants' operating plan d i c t a t e s a 

s i g n i f i c a n t s h i f t i n how Blue Island Yard w i l l be used to serve 

IHB's l o c a l customers, frcm a yard where c u r r e n t l y "60% ot the 

cars handled at Blue Island are i n d u s t r i a l cars going to or from 

l o c a l i ndustries served by IHB" (Orri -on V.S. . CSX/NS-20, Vol. 

2A, p. 184) to a yard where the "primary mission w i l l be to 

support gateway flow t r a f f i c . To the extent practicable, l o c a l 

switching service w i l l be focused i n BOCT's Barr Yard." Orrison 

V.S., CSX/NS-20, Vol. 2A, p. 191. 

Further, subsequent to approval of the Transaction, IHB 

wi l l grant "the right to f u l l , joint and equal use of services 

provided by IHB," including access to on-line IHB industries, 
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under the same terms and conditions as Conrail enjoys today, to 

CSXT and NS. (CSX/NS-25, Vol. 8C, p. 701). How t h i s imposition 

squares with IHB's current r i g h t to p a r t i c i p a t e i n arm's-length 

contracting with Conrail (as found by the Board i n Decision No. 

53) i s unclear, and i s l e f t unaddressed by Applicants. 

The Board should also take note of CSXT's plans to 

invest several m i l l i o n d o l l a r s i n improvements to IHB. (Orrison 

V.S., CSX/NS-19, Vol. 2A, p. 458-459; R., CSX/NS-176, Vol. 1, p. 

310). CSXT i s prepared to make t h i s investment e n t i r e l y with i t s 

own funds, without co n t r i b u t i o n from IHB's other owners. While 

the C o a l i t i o n c l e a r l y supports any investment designed to 

f a c i l i t a t e the flow of t r a f f i c through Chicago, i t i s very 

doubtful that CSXT's largess wouid extend to an e n t i t y i t did not 

fe e l confident of c o n t r o l l i n g post-Transaction. As much i s 

evident from the fact that CSXT w i i : await acquiring c o n t r o l of 

Conrail before making these investments. 

The most t e l l i n g comments on IHB's independence come 

from Applicants' i n t e r n a l documents. Those documents reveal [ [ [ 

] ] ] EJE-17/IMRL-6, pp. 62, 66. [ [ [ 

] ] ] Id. , p. 68. [ I [ 
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] ] ] 

I d . , p. 60. [ [ [ 

] ] ] 

Undoubtedly, Applicants w i l l attempt to rebut a l l of 

these varied i n d i c i a of control by s t a t i n g that they conducted 

several meetings with IHB, during which IHB indicated that a l l of 

CSXT's desires for changes on IHB could be accommodated. Orrison 

Dep., EJE-17/IMRL-6, p. 95. Praise over the desire to seek IHB's 

concurrence i s dimm.ed when i t i s revealed that the f i r s t mieetings 

with IHB regarding CSXT's sweeping changes l o r IHB were conducted 

i n August of 1997, a f t e r Applicants made t h e i r plans f o r IHB and 

f i l e d them with the Board. Orrison Dep., I d . , p. 94. 

Applicants' bald protestations to the contrary, the 

record c l e a r l y establishes that subsequent to approval of the 

Primary Application, Applicants w i l l c o l l e c t i v e l y own 100% of 

BOCT, 51% of IHB, and 50% of BRC. Moreover, the IHB Agreement 

leaves l i t t l e doubt that IHB w i l l not be operated independently, 

as the Board has found that i t does today. Rather, much l i k e 

BOCT, IHB w i l l be operated by CSXT for CSXT's bene f i t . 
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T I I . Applicants' Control of Intermediate 
Switching In Chicago Will Have 
Significant Anticompetitive Effects 

I t i s noteworthy that Applicants have gone to some 

length to argue that they w i l l not cont r o l intermediate switching 

i n Chicago. They f a i l , however, to address the other half of the 

Coalition's case -- that Applicants' co n t r o l of intermediate 

switching i n Chicago w i l l cause demonstrable anticompetitive 

impacts for aU shippers using the Chicago gateway, and for the 

on-line shippers of those intermediate c a r r i e r s . 

Applicants' silence on t h i s issue i s understandable. 

Unlike the impacts of the remainder of t h e i r Transaction, there 

are no benefits flowing from t h e i r contro] of Chicago's switching 

c a r r i e r s . Certainly, the concentration of ownership w i l l not 

foster greater competition i n Chicago. Competition i r i s e s from 

independence, not from consolidation. Unlike the s i t u a t i o n 

elsewhere, there i s no " r e b i r t h " of r a i l competition for Chicago, 

but rather an unprecedented collapse of ownership under one roof. 

Nor can Applicants be heard to protest that the 

numerous construction projects they have planned for Chicago are 

pro-competitive impacts of t h e i r Transaction. Those projects 

w i l l have use to Applicants only i n conjunction with the sweeping 

operational changes Applicants have coerced out of IHB. There i s 

no reason why these projects could not be accomplished i n the 

absence of the Transaction. The construction projects may be 

timed to coincide with the Transaction, but they are not a 

necessary adjunct to i t , and to the extent they are viewed â ; 
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which would only r e s u l t from the Transaction. 

Applicants' silence on the competitive impact of t h e i r 

control of intermediate switching i n Chicago i s a curious 

omission, but t h e i r silence becomes deafening when contrasted 

with t h e i r comments touting the benefits of newly-reintroduced 

competition elsewhere. For example. Applicants claim that t h e i r 

Transaction i s "unprecedented i n bringing about a dramatic 

increase (in) competition between r a i l r o a d s . . . " , (CSX/NS-176, 

Vol. 1, p. 14), and "the most pro-competitive transaction ever 

brought before the Board." (Id. , p. 2). The Co a l i t i o n does not 

contest the accuracy of these comments as applied to the much of 

the Transaction. However, i n making these claims. Applicants 

overlook the adverse impact of the Transaction on Chicago. 

Applicants' comments concerning t h e i r "resolution" of 

a l l " 2 - t o - l " s i t u a t i o n s are t e l l i n g . ' ^ ^ Applicants claim they 

have "crafted e f f e c t i v e agreements to ensure the preservation of 

competitive r a i l a l t e r n a t i v e s " i n a l l " 2 - t o - l " s i t u a t i o n s , 

(CSX/NS-176, p. 3), and that the "Transaction, as proposed, cures 

a l l 2 - t o - l s i t u a t i o n s thereby eliminating any possible loss i n 

competition from the combination of r i v a l r a i l c a r r i e r s . " (Id_^, 

p. 36). The only "agreement" a f f e c t i n g Chicago's intermediate 

One d e f i n i t i o n Applicants propose to define " 2 - t o - l " 
s i t u a t i o n s i s where "the only two r a i l r o a d l i n e s which 
ph y s i c a l l y enter a f a c i l i t y are under separate ownership p r i o r 
to the Transaction but would be under common ownership or 
usage a f t e r the Transaction...". (CSX/NS-176, p. 47). Given 
the fact that Applicants own 0% of IHB and 33.3% of BRC now, 
but v i l l own 51% of IHB .̂nd 50% of BRC post-Transaction, i t i s 
d i f f i c u l t to see how t h i s dons not cons t i t u t e "separate 
ownership p r i o r to the Transact: but...common ownership or 
usage a f t e r the Transaction." 
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p. 36). The only "agreement" a f f e c t i n g Chicago's intermediate 

switching c a r r i e r s i s the "IHB Agreement", and that Agreement 

merely documents the various ways i n which CSXT w i l l operate IHB 

for i t s own purposes. There i s no "agreement" to preserve r a i l 

competition i n Chicago. Given the importance of the Chicago 

gateway to the nation. Applicants' omission i s g l a r i n g . 

The evidentiary record establishes three d i s t i n c t but 

related harms to competition r e s u l t i n g from the Transaction. 

F i r s t , and perhaps most obvious, subsequent to approval of the 

Transaction, Applicants w i l l assume control over a l l three of 

Chicago's intermediate switching c a r r i e r s . On i t s face, t h i s 

a c q u i s i t i o n of control, a feature of Applicant's unconditioned 

control of Conrail, w i l l r e s u l t i n an anticompetitive 

concentration of power i n Applicants. 

Second, the evidentiary record generated by Applicants 

shows that intermediate switching i n Chicago w i l l be 

anticompetitive i n operation, as well as i n ownership. The 

myriad items of control given to CSXT i n the IHB Agreement 

(including control of dispatching and operations of IHB's primary 

yard. Blue Island Yard) establish that CSXT intends to operate 

IHB for i t s own purposes, and not f o r the purpose i t now serves: 

providing intermediate switching, on a neutral and unbiased 

basis, for a l l c a r r i e r s i n Chicago. Applicants have proposed 

that IHB operate at t h e i r whim, and not as a im p a r t i a l and 

independent switching c a r r i e r to benefit a l l partdes. 

F i n a l l y , i n addition to harms that w i l l r e s u l t through 

the loss of competition f c r interm.ediate switching i n Chicago, 
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c e r t a i n on-line IHB shippers w i l l also lose routing options. As 

de t a i l e d by Transtar's Director of Marketing - West, James Danzl, 

EJE and IHB j o i n t l y serve roughly two dozen i n d u s t r i e s i n 

Northwest Indiana. V e r i f i e d Statement of James H. Danzl, ("Danzl 

V. S. ") , EJE-10, p. 4. Currently, both CSXT and NS move t r a f f i c 

i n t o or out of these f a c i l i t i e s using e i t h e r EJE or IHB, 

whichever can provide the most b e n e f i c i a l service package. 

Conrail refuses to work with EJE at any f a c i l i t y where IHB 

service i s possible, going to such lengths as refusing to s o l i c i t 

bids from EJE for t r a f f i c and f a i l i n g to consider bids submitted 

by EJE. Danzl V.S., I d . , p. 5. Once Applicants assume ownership 

of IHB, t h e i r i n terests w i l l be the same as Conraii's, and these 

shippers w i l l lose routing options. An independent IHB i s the 

only method of assuring that Conraii's foreclosure does not 

spread, elim i n a t i n g the routing options for these shippers on any 

t r a f f i c moving to or from the Eastern United States. 

IV. The Coalition Has Provided An Effective, 
Narrowly-Tailored Solution For The Anticompetitive 
Harms Generated By Applicants' Transaction 

In order to redress the competitive harms inherent i n 

Applicants' transaction, the Coalition has proposed a narrow 

condition which w i l l preserve the independent options shippers 

now enjoy i n routing t r a f f i c through Chicago. Moreover, the 

condition can be imposed wi hout denying to Applicants any of the 

legi t i m a t e benefits of t h e i r control of Conrail. F i n a l l y , the 

condition would be simple to implement, and would not require 

review, monitoring and/or adjustment by the Board. 
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As a condition to the Transaction, the C o a l i t i o n seeks 

to purchase Conraii's 51% equity int est i n IHB. The C o a l i t i o n 

would continue to operate IHB as IHB i s operated under Conraii's 

c o n t r o l today as an independent e n t i t y , interested m 

providing e f f i c i e n t service to the railro£ds entering Chicago, 

and t h e i r shippers. Under the Coalition's proposal, IHB would 

continue to operate under i t s own management, and answer to a l l 

of i t s shareholders. I t would control i t s own dispatching, serve 

on-line shippers from i t s own yards, and market i t s own services, 

a l l of which Applicants desire to terminate i n t h e i r Transaction. 

The primary benefit of d i v e s t i t u r e of IHB's stock would 

be the absolute independence of IHB's control from that of BRC or 

BOCT. Because the only benefit to the C o a l i t i o n of IHB stock 

ownership would be the continued economic v i t a l i t y of IHB, 

d i v e s t i t u r e assures that IHB w i l l operate i n i t s own best 

i n t e r e s t s . The Coalition's ownership of a majority of IHB's 

stock would preser\:e IHB's t r a d i t i o n a l role i n Chicago, without 

c o s t l y implementation or oversight. 

Moreover, d i v e s t i t u r e squarely meets the standards 

imposed on a l l conditions by ICC precedent. The c r i t e r i a f or 

imposing conditions to remedy anticompetitive e f f e c t s were set 

out i n Union Pacific R.R. Co.-- Control -- Missouri P a c i f i c R.R. 

Co., 366 I.C.C. 462, 562-565 (1982). There, the Commission held 

that conditions w i l l not be imposed absent a f i n d i n g that the 

transaction may produce e f f e c t s harmful to the public i n t e r e s t 

(such as a s i g n i f i c a n t reduction of competition i n an affected 

market), and that the imposed ccnditions w i l l ameliorace or 
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eliminate the harmful e f f e c t s ; w i l l be operationally f e a s i b l e ; 

and w i l l produce public benefits (through reduction or 

eli m i n a t i o n of the possible harm) that outweigh any reduction to 

the public benefits produced by the m.erger. Conditions must be 

narrowly t a i l o r e d to remedy the anticompetitive e f f e c t s and must 

not put a shipper m a better p o s i t i o n than i t occupied before 

the consolidation. Union Pacific Corp. -- Control -- Chicago and 

North Western Trans. Co., (ICC served March 7, 1995), p. 97. 

The Commission's standards for imposition of conditions 

have c l e a r l y been met. T}:e harm stemming from the Applicants' 

control of Conrail (and, more p a r t i c u l a r l y , th.:.ir in*-ended 

d i v i s i o n of Conraii's ownership r i g h t s i n IHB) i s palpable. 

Applicants w i l l assume the dominant role i n the operation of a l l 

three intermediate c a r r i e r s i n Chicago. Their operating plan 

documents that IHB w i l l cease to function as an independent 

switching c a r r i e r , but w i l l become a ward of CSXT, much l i k e 

BOCT, destined solely to function for CSXT's desires. The harm 

to shippers c u r r e n t l y b e n e f i t i n g from competition between IHB and 

BRC for intermediate switching is manifest. 

I t has also been established that the d i v e s t i t u r e of 

Conraii's IHB stock to the Coalition would eliminate the harm 

r e s u l t i n g from Applicants' dominance i n Chicago. A f t e r 

d i v e s t i t u r e , an independent IHB w i l l continue to strongly compete 

with BRC fo r intermediate switching t r a f f i c , and w i l l continue to 

focus on the needs of IHB's on-line customers. Thus, d i v e s t i t u r e 

would squarely address the harm r e s u l t i n g from the Transaction. 

A l l incentive to re-route t r a f f i c from one intermediate switching 
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c a r r i e r to another (an incentive that e x i s t s under the Primary 

Application, and i s documented i n CSXT's operating plan) would be 

eliminated. 

The Coalition's d i v e s t i t u r e condition i s o p e r a t i o n a l l y 

feasible by d e f i n i t i o n because the C o a l i t i o n simply intends to 

continue IHB's operations, much as they are carried out today. 

I t i s Applicants who have proposed broad-based changes to IHB's 

operations, including implementation of a counter-clockwise flow 

of t r a f f i c through Chicago and the t r a n s f e r of IHB's l o c a l 

switching service to BOCT's Barr Yard. Whether these sweeping 

changes can be implemented at a l l , and whether t h e i r 

implementation w i l l r e s u lt i n the type of gridlock experienced i n 

the West, i s unclear. While the C o a l i t i o n doe.T not dismiss 

changes to Chicago's operations out of hand, i t i s obviously 

better that those changes result from the e f f o r t s of competing, 

independent intermediate switching c a r r i e r s , who are focused on 

p r o f i t maximization through e f f i c i e n t operations, rather than 

from the dictates of parties c o n t r o l l i n g the only players i n the 

market. Only the Coalition's d i v e s t i t u r e plan ensures that the 

delicate balance of Chicago's interchange operations, maximized 

by independent, im p a r t i a l switching c a r r i e r s , w i l l continue. 

Further, the benefits from independent ownership of IHB 

c l e a r l y outweigh any alleged benefits of consolidation of IHB's 

ownership with that of BRC and BOCT. I t i s not clear that 

Applicants' control of Chicago's su'itching c a r r i e r s brings any 

public benefits. Applicants have made no claim that t h e i r 

control of a l l three switching c a r r i e r s w i l l r e s u l t i n increased 



competition, or that i t i s needed to bring about the e l i m i n a t i o n 

of duplicate f a c i l i t i e s . While Applicants have proposed a number 

of minor construction projects and consolidation of dispatching, 

there i s no reason why those changes cannot be made without the 

e l i m i n a t i o n of IHB's h i s t o r i c independence. 

The public i s best served through the preservation of 

strong, independent competitors. D i v e s t i t u r e i s the only 

available means of maintaining compe*-ition w i t h i n the Chicago 

switching d i s t r i c t . I f any of the "benefits" sought by 

Applicants i n t h e i r control of Conrail are l o s t through 

d i v e s t i t u r e of Conraii's IHB stock, those benefits can be 

negotiated by Applicants with an independent IHB ( i f they are 

t r u l y i n the public's interest for e f f i c i e n t , timely and cost-

e f f e c t i v e service), rather than imposed on a c o n t r o l l e d IHB by 

Applicants. 

Further, d i v e s t i t u r e i s narrowly-tailored. Certainly, 

the Board cannot impose a condition which r e l i e s upon Applicants' 

empty assurances of continued IHB n e u t r a l i t y and independence. 

Such assurances are mere l i p service, designed to placate, and 

are without substance. Applicants' own documents destroy the 

myth of continued IHB independence. Moreover, a condition other 

tlian d i v e s t i t u r e , designed to simulate IHB independence, w i l l 

r e s u l t i n fuzzy standards, omnipresent Board oversight, and 

expensive and time-consuming l i t i g a t i o n or a r b i t r a t i o n . Nothing 

short of d i v e s t i t u r e can guarantee IHB independence. 

F i n a l l y , no shipper w i l l be placed i n a better p o s i t i o n 

by d i v e s t i t u r e of Conraii's IHB stock. Indeed, d i v e s t i t u r e w i l l 
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leave a l l shippers (both those shipping f r e i g h t through Chicago, 

and those located on IHB's lines) i n exactly the same p o s i t i o n as 

they are i n today. 

V. The Preservation Of Neutral, 
Independent Intermediate Switching 
Has Precedential Support 

The Board's predecessor established a long h i s t o r y of 

concern over the n e u t r a l i t y of intermediate switching c a r r i e r s . 

For example i n Chicago Junction Case, 71 I.C.C. 631 (1922), the 

Commission imposed seventeen conditions on New York Central's 

a c q u i s i t i o n of control of two of Chicago's early terminal 

switching c a r r i e r s . The conditions were imposed because numerous 

intervening c a r r i e r s offered proof that the n e u t r a l i t y of the 

c a r r i e r s would be compromised through control by one trunk l i n e . 

Although many years l a t e r Conrail l a t e r successfully challenged 

the necessity cf the conditions i n l i g l i t of changing t r a f f i c 

patterns (Chicago Junction Case, Finance Do';ket No 1165 (Sub-No. 

1) , decided August 7, 1989, 1989 WL 239219) , only the nature of 

the r e l i e f has changed; concern over n e u t r a l i t y has not. 

In Niagara Junction Ry. Cc. Control, Finance Docket No. 

15605, 267 I.C.C. 649, 663 (1947), the Commission found that i t 

is i n the public i n t e r e s t that control of an intermediate 

switching c a r r i e r "be vested so as to insure continuta n e u t r a l i t y 

of i t s operation and service, and equal i t y of opportunity to a l l 

connections to s o l i c i t and obtain business, and f u l l exercise of 

t^e shippers' r i g h t to route free from a l l interference of any 

considerations foceign to e f f i c i e n t and economical 

transportation." Niagara Junction Ry. Co. Control, at 663. See 
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also Fort Worth Belt Ry. Co., Finance Docket No. 8948, 187 I.C.C. 

8 8 (1932); Belt Railway Company of Chicago, et a l . -- Operation, 

324 I.C.C. 597 (1965) (discussing n e u t r a l i t y of BRC). 

More recently, i n a proceeding i n many respects s i m i l a r 

to t h i s case, the Commission denied the request of St. Louis-

Southwestern Railway Company ("Cotton Belt") to cont r o l the Alton 

& Southern Railroad Company ("A&S") (St. Louis Southwestern 

Railway Company, et a l . -- Purchase -- Alton & Southern Railroad, 

331 I.C.C. 515 (1968) ("A&S")), despite the assurances that 

Cotton Belt would continue to operate A&S as a "separate 

independent switching c a r r i e r " (A&S, p 521), and that the 

preblocking of t r a f f i c available through Cotton Belt/A&S 

coordination would ease- r a i l t r a f f i c congestion i n East St. 

Louis. I d . , pp. 522-23. Instead, the Commission agreed with 

Missouri Pacific Railroad Company ("MoPac") that Cotton Belt's 

exclusive ownership of A&S " i s not reconcilable with the concept 

of a n e u t r a l l y operated switching f a c i l i t y . " I d . , p. 523. 

Because Cotton Belt's control of A&S would render A&S "an 

extension of (Cotton Belt's) l i n e " ( I d . , p. 534), the Commission 

granted the p e t i t i o n of MoPac allowing MoPac and other interested 

c a r r i e r s to j o i n t l y own A&S. 

As these cases a t t e s t , i m p a r t i a l , independent switching 

service has long been a goal i n terminal areas. The public's 

i n t e r e s t i n that goal i s not furthered by allowing Applicants to 

con t r o l a l l three intermediate switching c a r r i e r s i n Chicago. 

D i v e s t i t u r e i s therefore appropriate. 
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VI. The Coalition's Divestiture Condition 
Has Generated Broadly-Based Support 

Despite Applicants' vigorous attempts to paint the 

Coa l i t i o n as isol a t e d opportunists, a v a r i e t y of interested 

pa r t i e s have stepped forward to support the continued n e u t r a l i t y 

of IHB. The diverse nature of the .Interests represented by these 

supporting parties i s i n d i c a t i v e of the widespread concern over 

Applicant's intended control of the Chicago gateway. 

Foremost among the Coalition's support i s IHF.'s on-line 

shippers. Those shippers support the C o a l i t i o n because " i f the 

ac q u i s i t i o n were to be approved without the r e l i e f sought i n the 

Responsive Application, service to on-line IHB shippers would 

deteriorate to t h e i r substantial detriment." "Statement Of Ad-

Hoc Committee Of On-Line IHB Shippers In Support Of The 

Responsive Application" ("Statement") , p. 2. A d d i t i o n a l l y , "CSX 

would use IHB f a c i l i t i e s to further that i n t e r l i n e t r a f f i c to the 

detriment of loc a l IHB business i n the Chicago area." I d . 

Because of t h e i r dependence on IHB's e f f i c i e n t l o c a l service: 

i t i s essential that IHB be managed and 
operated as a neutral switching c a r r i e r 
devoted to serving i t s shippers and a l l 
ca r r i e r s entering Chicago equally... The IHB 
Shippers support the Responsive Application 
of EJ&E and IMRL because i t would r e s u l t i n 
the preservation of essential switching and 
routing a l t e r n a t i v e s i n the Chicago gateway 
for a l l on-line IHB shippers. 

Statement, p. 2-3. 

The support of IHB's on-line shippers f o r the 

d i v e s t i t u r e of Conraii's IHB stock cannot be dismissed by the 

Board out of hand. Like other parties involved i n Board 

proceedings, shippers are aware that h i s t o r i c a l l y , conditions 
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have not been l i b e r a l l y granted. In coming forward and making 

t h e i r concerns a matter of public record, these shippers face a 

r i s k of commercial r e t r i b u t i o n , should the Coalition's request 

for d i v e s t i t u r e be denied. Their concerns thus merit strong 

consideration from the Board. 

The C o a l i t i o n i s also backed by state agencies i n the 

two states most d i r e c t l y affected by IHB issues, Indiana and 

I l l i n o i s . The Indiana Port Commission ("IPC") supports the 

d i v e s t i t u r e of Conraii's IHB stock. "Indiana Port Commission 

Request for Conditions," IPC-2, p. 1, 9. IPC's comments are so 

d i r e c t l y on point as to merit extended excerpt: 

In p a r t i c u l a r , IPC agrees that the proposed 
a l l o c a t i o n of Conraii's IHB assets w i l l have 
a deleterious effect on the interchange of 
t r a f f i c between c a r r i e r s and the provision of 
intermediate switching service. In addition, 
we express grave concern over prospective 
routing decisions which would benefit the 
acquiring parties but not t h e i r patrons... 
There i s much to be concerned about the 
a b i l i t y . . . o f the Primary Applicants (and i n 
p a r t i c u l a r CSXT) to regulate, and therefore 
co n t r o l , nearly a l l t r a f f i c moving through 
the Chicago terminal. This w i l l give r i s e to 
the a b i l i t y of those c a r r i e r s (and i n 
p a r t i c u l a r CSXT) to favor t h e i r t r a f f i c v i s a 
vi s the t r a f f i c of other c a r r i e r s with whom 
they are i n dir e c t competition. Thi!3 
aggregation of control and market power i s 
patently unhealthy and must be avoided. 

IPC-2, p. 9. 

Strong support for the d i v e s t i t u r e of Conraii's IHB 

stock has also bran voiced by the I l l i n o i s Department of 

Transportation (":DOT"). In the " V e r i f i e d Statement of Kirk 

Brown, Serretary Of The I l l i n o i s Department Of Transportation", 

IDOT-2, IDOT states i t s support for the transaction, but excepts 
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from that support the transfer of control of IHB to Applicants. 

S p e c i f i c a l l y , IDOT states that a f t e r meeting with both CSXT and 

NS to discuss the impact of the Transaction on Chicago, IDOT i s 

"convinced that the a l l o c a t i o n of these assets i n the manner 

proposed by the Application could be extremely damaging to the 

free flow of r a i l t r a f f i c through the Chicago terminal." IDOT-2, 

p. 2. Moreover, 

( a ) f t e r the proposed transaction, CSX and NS 
w i l l have e f f e c t i v e control of a l l three 
major terminal c a r r i e r s i n the Chicago area. 
In a c t u a l i t y , i t appears that one of these 
c a r r i e r s , the Indiana Harbor Belt (IHB), w i l l 
de-emphasize i t s function as a switching 
c a r r i e r i n favor of becoming purely an 
extension of the mainlines of NS and CSX, to 
the detriment of ca r r i e r s who need the IHB to 
connect t h e i r t r a f f i c to some other r a i l r o a d . 

I d , Therefore, i n order to avoid "another terminal 'melt-down' 

as seen i n Houston", IDOT "urges the Surface Transportation Board 

to impose a prot e c t i v e condition s i m i l a r to that urged by (the 

C o a l i t i o n ) , blocking CSX and NS control of Conraii's i n t e r e s t s i n 

the Indiana Harbor Belt a f t e r the a c q u i s i t i o n . " I d . 

The Coalition's request for d i v e s t i t u r e has also 

garnered the support of the Chemical Manufacturers Association 

("CMA") and The Society of the Plastics industry. Inc. ("SPI"), 

which have said that "the public w i l l be served by t r a n s f e r r i n g 

the 51% of IHB now owned by Conrail to (the Coalition) at a f a i r 

p r i c e . " "Joint Response Of The Chemical Manufacturers 

Association And The Society Of The Plast:cs Industry, Inc.," CMA-

16/SPI-lO, p. 4. Given t h e i r nationwide memberships, there 

should be no doubt that d i v e s t i t u r e i s i n the public i n t e r e s t . 
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Another major shipper v i t a l l y interested i n the fate of 

IHB i s Northern Indiana Public Service Company ("NIPSCO"), which 

operates several e l e c t r i c a l generating stations i n Indiana. 

NIPSCO "has reached the conclusion that the Board must act i n 

t h i s proceeding to preserve the continuing independence of the 

IHB and thereby assure f a i r treatment of a l l users of the IHB." 

"Comments Of Northern Indiana Public Service Company On 

Responsive Applications," NIPS-2, p. 4. After analyzing a l l 

possible solutions, NIPSCO concluded that the Coalition's 

d i v e s t i t u r e proposal " i s by far the superior proposal." I d . 

Concern over Applicants' cont-ol over Chicago has also 

been expressed by The Detroit Edison Company ("Detroit Edison"). 

"Comments And Requests For Conditions Of The Detr o i t Edison 

Company", DE-02. Detroit Edison i s an e l e c t r i c u t i l i t y which 

moves 5,000,000 tons of Powder River Basin coal through Chicago 

each year. DE~02, p. 1. Because Applicants w i l l control most 

sources of coal east of the Mississippi, D e t r o i t Edison i s 

concerned that Applicants w i l l have an economic incentive to 

favor coal from t h e i r own Eastern o r i g i n s , as opposed to Western-

sourced coal, and control over Chicago w i l l give them the 

mechanism to c o n s t r i c t Western t r a f f i c flows. To avoid that loss 

of competitive options, Detroit Edison "encourages c a r e f u l 

evaluation" of the Coalition's concerns. DE-02, p. 4. 

As these and other concerned parties a t t e s t , there i s 

good reason to believe that Applicants' control of Chicago w i l l 

be anticompetitive. The Coa l i t i o n i s not alone i n recognizing 

the harm manifest i n such a consolidation of ownership. Nor i s 
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the C o a l i t i o n merely pursuing i t s own agenda when i t seeks a 

vi a b l e , narrowly-crafted solution to that problem.. The public 

i n t e r e s t i n the fate of IHB dictates that the concerns of these 

p a r t i e s be addressed i n the Board's r u l i n g on d i v e s t i t u r e . 

V I I . Applicants Have Failed To Rebut 

Any Portion Of The Coalition's Case 

Employing some of the most inflamed r h e t o r i c i n memory. 

Applicants have attempted to rebut the Coalition's request f o r 

d i v e s t i t u r e by c i t i n g to a number of alleged deficiencies i n the 

Coalition's proposal. Their venom, however, i s misspent. In 

most of t h e i r r e b u t t a l . Applicants set up straw men, only to 

remiark at how easily they are dispa'.ched. On other occasions, 

Applicants labor at length about issjes t o t a l l y unrelated to the 

merits of the Coalition's case. A f a i r reading of Applicants' 

r e b u t t a l leads a c a r j f u l reader tc wonder whether Applicants' 

purpose i n f i l i n g i t was to address the legitimate concerns 

raised by the Coalition, or merely to attempt to smear the 

C o a l i t i o n with innue-ido and v i t r i o l i n hopes that the Board w i l l 

f a i l to notice that serious underlying issues remain unaddressed. 
A. The Coalition Has Correctly 

Described The Role Of Intermediate 
Switching Carriers In Chicago 

Applicants discuss the alleged "mischaracterization" 

the Coalition has made of the currently-existing market for 

intermediate switching in Chi-ago. Applicants argue that the 

Coalition does not understand the "complicated set of switching 

and interchange relationships in Chicago" (R., Vol. 1, p. C-302), 

and assert that the Coalition's case i s premised upon the 
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assumption that the three Chicago intermediate switching c a r r i e r s 

p h y s i c a l l y perform intermediate switching to e f f e c t a l l 

interchange of r a i l cars i n Chicago. 

Noticeably absent from the Applicants' alleged 

"summary" of the Coalition's ca.-̂ e is d c i t a t i o n to any place 

where the C o a l i t i o n made the claims conveniently "summarized" by 

Applicants. Indeed, .10 party with any f a m i l i a r i t y with Chicago's 

complex r a i l r elationships would make such claims. Undoubtedly, 

a number of c a r r i e r s have connections from which they can 

interchange t r a f f i c d i r e c t l y . Further, a developing trend i n 

Chicago (as elsewhere) has been the use of trackage r i g h t s over 

intermediate switching c a r r i e r s to create " d i r e c t " connections. 

F i n a l l y , a greater em.phasis has been placed on the use of remote 

connections (such as at St. Elmo, I l l i n o i s ) to interchange 

t r a f f i c away from the congestion of t r a d i t i o n a l r a i l gateways. 

The Coalition's case, however, i s not premised on the 

existence of three intermediate switching c a r r i e r s performing a l l 

interchange i n Chicago. Some railroads have d i r e c t connections; 

others interchange " d i r e c t l y " via trackage r i g h t s . Those facts 

do not re l i e v e the problems of tl.ose railroads which are forced 

to use Chicago's intermediate switching c a r r i e r s f o r interchange. 

Applicant's control i n Chicago w i l l not be problematic f o r every 

c a r r i e r ' s connections. That fact does not rebut the a l l e g a t i o n 

that i t i s a s i g n i f i c a n t problem for many c a r r i e r s . 

Applicants' scheme f o r run-through t r a i n s i n blocks 

between Class I railroads does nothing f or smaller c a r r i e r s , 

which w i l l simply not have the volume of t r a f f i c necessary to 
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sustain e n t i r e run-through t r a i n s . For Chicago's smaller 

r a i l r o a d s , e f f e c t i v e service for on-line customers or dist a n t 

connections depends upon the a b i l i t y of Chicago's intermediate 

switching c a r r i e r s to properly c l a s s i f y t h e i r t r a f f i c , to d e l i v e r 

i t to the correct point of interchange, timely, and at a 

competitive price. The focus on intermediate switching, however, 

w i l l be l o s t thrcwigh unconditioned approval of the Primary 

Application. Moreover, without any ownership i n t e r e s t i n the 

intermediate switching c a r r i e r s , and without the large volume of 

interchange t r a f f i c needed to bring the Class I r a i l r o a d s to the 

negotiating table, smaller railroads (and t h e i r shippers) w i l l 

simply be lo s t i n the sh u f f l e . 

Emiblematic of these problems i s the s i t u a t i o n faced by 

IMRL, whi^h must r e l y upon IHB and BRC for i t s Chicago 

connections. Applicants propose to turn the a t t e n t i o n of IHB and 

BRC from intermediate switching to the f a c i l i t a t i o n of t h e i r run-

through t r a f f i c . Without s u f f i c i e n t volumes of t r a f f i c to become 

an economic issue to the two remaining eastern monoliths, and 

without any ownership interest i n the switching c a r r i e r s , the 

a b i l i t y of shippers on IMRL's lines to compete with the shippers 

located on western Class I c a r r i e r ' s lines i s placed at r i s k . 

Applicants ignore the fate of IMRL and other smaller 

r a i l r o a d s i n t h e i r f i l i n g s . Competition between IHB and BRC, 

spurred by the current d i v e r s i t y i n t h e i r ownership, w i l l be 

eliminated i n one transaction. I t would be f o o l i s h to t h i n k that 

the Applicants' plans for "closer coordination" among Chicago's 

three intermediate switching c a r r i e r s (a notion splashed across 
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Applicants' f i l i n g s l i k e a vaccine to prevent Chicago from 

becoming "Houston Part I I " ) w i l l be used for the good of a l l 

-ailroads i n Chicago. The competitive forces that compel IHB and 

BRC to be mindful of the needs of non-owners, le s t revenue be 

lo s t to a separate economic e n t i t y , w i l l be destroyed. Instead, 

t r a f f i c l o s t by one c a r r i e r wil.''. be gained by the other, and the 

oniy issue f or IMRL to decide w i l l be i n t o which of Applicants' 

pockets the switching charge i s placed. The united ownership of 

Chicago's connecting c a r r i e r s w i l l allow the connections of non-

owners such as IMRL to wither on the vine. 

Applicants' argument concerning tne varied r o l e of 

ChicagvTs intermediate switching c a r r i e r s ignores the fact that 

even when they are not physically performing the interchange, 

switching c a r r i e r s can have a profound impact upon the e f f i c i e n c y 

of interchanges. For example. Applicants point out that t r a f f i c 

moves via trackage r i g h t s over these same c a r r i e r s . They i n f e r 

that control of the switching c a r r i e r w i l l not impact t h i s move. 

This s i m p l i s t i c argument ignores the fact that the intermediate 

switching c a r r i e r , while not moving the r a i l cars d i r e c t l y , 

controls the dispatching of the r a i l r o a d operating on trackage 

r i g h t ' over i t s l i n e s . Unity of ownership, and u n i t y of purpose, 

could c l e a r l y impact neutral dispatching to place the t r a i n s 

operated by non-owiers i n sidings while the owners operate t h e i r 

run-through interchange. Certainly, [ [ [ 

1 ] 
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I n summary, focusing on the roles played by Chicago's 

intermediate switching c a r r i e r s does not negate the problems 

i d e n t i f i e d by the C o a l i t i o n . Instead, i t serves to h i g h l i g h t the 

v a r i e t y of methods by which Applicants w i l l be able to use t h e i r 

control to the ' .riment of smaller c a r r i e r s i n Chicago. 

B. Applicants' Analysis Of 
Control Of Intermediate 
Switching Railroads Is Defective 

Compounding t h e i r mistakes i n summarizing interchange 

i n Chicago, Applicanti provide a defective analysis of the e f f e c t 

t h e i r proposed transaction w i l l have on the control of Chicago's 

intermediate switching c a r r i e r s . Applicants are able to diminish 

concern over t h e i r control only by f a i l i n g to take i n t o account 

the i n t e r - r e l a t i o n s h i p involved i n the ownership of the three 

.switching c a r r i e r s . The more serious analysis suggested by the 

C o a l i t i o n , focusing on how the ownership i n t e r e s t s i n t e r r e l a t e , 

reveals the problem. 

Applicants undertake to rebut the Coalition's case by 

drawing a "narrow c i r c l e . .around each switch c a r r i e r " (R., 

Vol. 1, p. 305) and studying the impact of the Transaction on the 

ownership of that c a r r i e r . This forced, d i s t o r t e d perspective 

allows Applicants to assert that there w i l l be no issue of 

anticompetitive control i n Chicago. 

Nowhere, of course, do Applicants j u s t i f y focusing on 

each c a r r i e r i n i s o l a t i o n . Chicago's intermediate switching 

c a r r i e r s do no operate i n i s o l a t i o n ; rather, at least at to IHB 

end BRC, they operate i n competition w i t h one another. This 

competition c u r r e n t l y f u e l s the service levels enjoyed today by 
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a l l of Chicago's trunk l i n e s . And, i t i s t h i s competition which 

i s placed at r i s k i n t h i s Transaction. 

Further, Applicants propose to analyze t h e i r control by 

label i n g CSXT, NS, and Conrail "Eastern c a r r i e r s , " and then 

declaring that no change i n ownership of Chicago's switching 

c a r r i e r s w i l l be gained by the "Eastern c a r r i e r s . " What that 

analysis attempts to hide, of course, i s that the issue i s not 

"East" vs. "West," but rather the ownership i n t e r e s t held by each 

of the Eastern c a r r i e r s . The problem of contr o l i s seen only 

through analyzing each railroad's ownership i n t e r e s t i n 

conjunction with i t s other holdings; the forced perspective of 

"Eastern c a r r i e r s " does nothing to fu r t h e r that analysis. 

Applicants also put f o r t h the argument that because two 

e n t i t i e s w i l i control Conraii's 51% stock ownership i n t e r e s t i n 

IHB ins.,ead of the one that existt; today, the " c o l l e c t i v e power 

of NS & CSXT to control IHB w i l l be less than (Conrail) c o n t r o l . " 

(R., Vol. 1, p. 309). Applicants have t h i s argument backwards. 

While Conrail has the a b i l i t y to control IHB,'̂ '̂  i t has no 

ownership i n t e r e s t to control BOCT, and i t s one-sixth i n t e r e s t i s 

not enough to give i t a dominant int e r e s t i n BRC. By contrast, 

CSXT and NS w i l l own 51% of IHB, and w i l l own 50% of BRC, and 

100% of BOCT. Thus, Applicants' a b i l i t y t o control IHB w i l l be 

greater than Conraii's because Applicants w i l l also control both 

e n t i t i e s providing competition to IHB today. 

The Board's Decision 53 i n t h i s proceeding stands f o r the 
proposition that Conrail does not elect to exercise i t s 
control over IHB; i t does not stand f o r the proposition that 
51% stock ownership does not give Conrail the r i ^ h t t o con t r o l 
IHB. 
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C. Applicants' Claim That 
Divestiture Would Be A "Wasted 
Opportunity* I s Counter-Intuitive 

Applicants make the claim (R., Vol. 1, p. C-311) that 

d i v e s t i t u r e of Conraii's 51% stock ownership i n t e r e s t i n IHB to 

the C o a l i t i o n would be a "wasted opportunity." They attempt to 

support t h i s claim by discussing the importance of Chicago i n the 

nation's r a i l system. In t h e i r zeal to disparage the Coalition's 

case, however, they attempt to prove too much. I t i s pre c i s e l y 

because of the importance of Chicago to the nation's r a i l system 

that the Coalition's Responsive Application should be granted. 

Applicants are correct that while Chicago functions 

reasonably well as a major point of interchange, the magnitude of 

r a i l operations there results i n a cer t a i n amount of congestion, 

communications errors, and i n e f f i c i e n c y . Applicants contend that 

the s o l u t i o n to t h i s problem is the removal of the competitive 

forces that c u r r e n t l y require the switching c a r r i e r s to improve, 

and to consolidate control of the switching c a r r i e r s i n t h e i r 

hands. Undoubtedly, the Applicants w i l l benefit from c o n t r o l l i n g 

the flow ot t r a f f i c i n Chicago. The part i e s who w i i l not 

benef i t , of course, are shippers who depend on railr o a d s holding 

no ownership i n t e r e s t i n the switching c a r r i e r s , and who r e l y 

upon competition to gain e f f e c t i v e service. 

Applicants tout the e f f i c i e n c y of t h e i r Transaction, 

but one i s l e f t to speculate on why the competitive forces 

shaping Chicago did not h i t upon these alleged " e f f i c i e n c i e s " i n 

the l a s t 150 years. The answer i s that the Transaction w i l l only 

bring " e f f i c i e n c i e s " to the Applicants. The changes proposed by 
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Applicants benefit only themselves; not IHB's on-line shippers, 

and not shippers elsewhere across the nation who depend upon an 

independent IHB for competitive service through Chicago. 

Further, the Board should not be cowed by CSXT's 

t h i n l y - v e i l e d threat that i t s operating plan w i l l be "put at 

r i s k " through approval of the Responsive Application. (R., Vol. 

1, p. 312).'^^ The Coalition does not propose to jeopardize 

CSXT's e f f i c i e n t operations. Rather, the Coa l i t i o n proposes to 

maintain the IHB's focus as an intermediate switching c a r r i e r . 

To the extent that CSXT i s able to coordinate i t s blocking t o 

allow for e f f i c i e n t run-through interchange among major c a r r i e r s , 

such operations could be accomplished without jeopardizing e i t h e r 

the service of IHB's on-line shippers or the use of IHB to 

c l a s s i f y cars for interchange to smaller c a r r i e r s . 

D. The Alleged "Absence Of 
Synergfy" In The Coalition's 
Responsive Application I s Incorrect 

In a further attempt to decry the Coalition's 

Responsive Application, Applicants assert that neither of the 

Coalition's two r a i l c a r r i e r s , EJE and IMRL, bring any "synergy" 

along with t h e i r Application. Once again, however. Applicants' 

argument proves far too much for Applicants. 

Applicants have apparently not adequately thought out 

how t h e i r "synergy" spotlight r e f l e c t s on CSXT, an e n t i t y w i t h no 

yard f a c i l i t y or r a i l lines i n the Chicago area. Burlington 

Northern. Inc. v. The Baitimore & Ohio Chicago Terminal R.R. Co.. 

The Board should note that Applicants claim only CSXT's 
operations i n Chicago are "put at r i s k " by the Responsive 
Application, not NS'. 
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et a l . , Finance Docket No. 27515 (ICC served November 21, 1981). 

Indeed, CSXT and i t s corporate predecessors has invested 

s i g n i f i c a n t sums of money over many decades to es t a b l i s h the 

complete absence i n any connection between themselves and 

Chicago. See Baltimore & Ohio Chicago Terminal Railroad v. 

Wisconsin Central Ltd.. 1994 WL 71431 (N.D. 111. 1994); 

Burlington Northern R.R. Co. v. U.S., 731 F.2d 33 (D. D.C. 1984). 

CSXT o f f e r s no synergy i n i t s ownership of IHB, and to the extent 

that coordination of CSXT's wholly-owned subsidiary, BOCT, with 

IHB can be construed as synergy, i t i s more r e f l e c t i v e of 

Applicants' i n t e n t i o n to eliminate IHB's independence than i t i s 

of e f f i c i e n t consolidation. 

Regardless of i t s relevance, the claim that "EJE o f f e r s 

no operational synergy with IHB" i s false. EJE's system provides 

an uncongested route for t r a f f i c around Chicago, avoiding to « 

large degree the gridlock engendered by the physical proximity ot 

r a i l l i n e s located closer to the c i t y . A d d i t i o n a l l y , UP has 

begun to u t i l i z e trackage r i g h t s over EJE for j u s t t h i s purpose. 

Turner V. S. , EJE-10, p. 4. A discussion of EJE's synergy i s 

contained i n Turner R.V.S., EJE-17/IMRL-6. 

Amazingly, Applicants also complain about IMRL's 

alleged absence of synergy. At a minimum, IMRL brings no less 

synergy than does CSXT, both of which depend upon trackage r i g h t s 

to enter the Chicago switching d i s t r i c t , and have no yard 

f a c i l i t i e s i n the d i s t r i c t . Moreover, Applicants' complaints 

regarding IMRL i n t h i s area ri n g hollow. Indeed, i f EJE were the 

only r a i l r o a d seeking d i v e s t i t u r e of IHB, Applicants would 
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proclaim ths absence of any trunk l i n e c a r r i e r s as a reason to 

deny the Responsive Application. Now, when IMRL does step 

forward, i t i s dismissed f o r not having enough synergy for 

Applicants' l i k i n g . 

E. Applicants Are Flat Wrong 
In Claiming That The Coalition 
Has Offered "No" Operating Plan 

Applicants have attempted to undercut the Coalition's 

Responsive Application by asserting that the Co a l i t i o n as offered 

"no" operating plan. (R., CSX/NS-17*̂ , Vol. 1, p. 34). I t i s not 

sur p r i s i n g that Applicants have elected to ignore the Coalition's 

Operating Plan, as i t s witness rebutting that plan, John Orrison, 

never bothered to read the plan, and was informed by his counsel 

that no operating plan existed. Orrison Dep., EJE-17/IMRL-6, pp. 

86-88 . 

Moreover, the need to submit a highly d e t a i l e d 

operating plan i s lessened i n t h i s instance because the C o a l i t i o n 

intends no major change i n IHB operations. One of the primary 

purposes of the Coalition's Responsive Application i s to assure 

IHB's on-line shippers that they w i l l continue to be a focus for 

IHB, and to assure smaller railroads requiring intermediate 

switching services i n Chicago that they w i l l not become second 

class c i t i z e n s . I t i s Applicants, and not the Co a l i t i o n , that 

seek to impose sweeping changes on IHB's operations. Because of 

the profound changes sought by Applicants, and because these 

changes are heavily dependent upon coordination of IHB's 

operations with those of BRC, i t i s Applicants, and not the 
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C o a l i t i o n , which was forced to focus on a det a i l e d operating 

plan. 

F. Applicants' Complaints Regarding 
The Timing Of The Coalition's 
Association Are A Clear Red Herring 

In a f i n a l e f f o r t to d i v e r t the Board's a t t e n t i o n from 

the real issues presented by the Coal i t i o n , Applicants indulge i n 

several pages of smear t a c t i c s , c r i t i c i z i n g the C o a l i t i o n as 

" h a s t i l y thrown together" and "contrived." Missing from any of 

t h i s unseemly attack i s a discussion of relevance. S h r i l l 

r h e t o r i c aside, the Coalition's Responsive A p p l i c a t i c a w i l l stand 

or f a i l based upon the merits of i t s contents. The imaginary 

"behind the scenes" i n t r i g u e Applicants so desperately want to 

draw the Board in t o have no place i n t h i s proceeding. 

Further, even assuming arguendo that there i s some 

relevance to the timing of discussions between EJE and IMRL, the 

conclusions reached by Applicants c l e a r l y miss the mark. The 

fact that EJE and IMRL may not have reached agreement on the 

contents of the Responsive Application u n t i l r e l a t i v e l y l a t e i n 

the day does not mean that the r e a l i z a t i o n of harm to 

intermediate switching service i n Chicago was not realized e a r l y 

on. As the record i n t h i s case indicates, both Wisconsin Central 

Ltd. and I l l i n o i s Central Railroad Company f i l e d a "Description 

of Anticipated Responsive Application" on August 23, 1997, 

declaring an intent to seek d i v e s t i t u r e of the IHB stock as a 

remedy to the concentration of control of intermediate switching 

services i n Chicago. The fact that those p a r t i e s subsequently 

reached an accord with NS on separate issues and stopped short of 
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t h e i r i n t e n t i o n to request d i v e s t i t u r e does not mean that there 

0 were not serious discussions t r a n s p i r i n g p r i o r to that time. 

Moreover, the fact that the Coa l i t i o n did not have many 

months to agree how to proceed can hardly be blamed on the 

^ C o a l i t i o n . The schedule set for t h i s case was premised upon 

Applicants' desire to rush t h e i r case through the Board's c a r e f u l 

review process. Applicants readied t h e i r case at t h e i r own pace. 

0 Once that f i l i n g was made and a schedule set, however, a l l 

responsive p a r t i e s , including the Coal i t i o n , were forced to then 

abide by the schedule set for t h i s proceeding. 

0 F i n a l l y , Applicants reserve t h e i r most caustic verbiage 

f o r the Coalition's outsia counsel. Claiming without evidence 

that the C o a l i t i o n was formed " i n a lawyer's o f f i c e i n Chicago" 

0 (R., Vol. 1, p. 317) by counsel engaged i n a "brokerage or other 

deal-making r e l a t i o n s h i p " . (R., CSX/NS-176, Vol. 1, p. 325), 

Applicants baselessly place r e s p o n s i b i l i t y for the formation of 

0 the C o a l i t i o n on a law firm . The fact that the law f i r m may 

represent a v a r i e t y of railroads, a l l of whom recognized the 

inherent harms to t h e i r shippers associated with the Primary 

| j Application, i s not treated as a p o s s i b i l i t y by Applicants. In 

any event, the imp l i c a t i o n that that the Co a l i t i o n resulted from 

lawyer coercion i s baseless, inaccurate and un f a i r . See V e r i f i e d 

0 Statement Of Janet H. Gilb e r t , EJE-17/IMRL-6, p. 43. 

G. Applicants Have Not Rebutted 

The Harm Identified By The Coalition 

A f t e r berating the mechanics of the formation of the 

^ C o a l i t i o n f o r several pages. Applicants devote the same am.ount of 

- 41 -



space discussing the harms which arise from t h e i r Chicago 

oligopoly. Applicants' r e b u t t a l , however, i s wide of the mark. 

I n i t i a l l y , Applicants r e l y on CP/Soo (which w i l l remain as 

49% minority shareholder of IHB) and NS (which w i l l e f f e c t i v e l y 

own 25.5% of IHB) to "rein i n " CSXT's domination of IHB's 

operations. This argument conveniently ignores the obvious: 

Conraii's 51% stock ownership i n t e r e s t w i l l continue to be voted 

as a block, preventing CP/Soo from gaining any a d d i t i o n a l voice 

i n IHB operations and preventing CP/Soo and NS from e f f e c t i v e l y 

combining t h e i r ownership i n t e r e s t s to defeat CSXT's desires. 

Moreover, under the "IHB Agreement," NS has apparently ceded 

control over many aspects of IHB's operations to CSXT. Thus, 

although CSXT w i l l r e t a i n minimal shareholder obligations to 

CP/Soo, and NS has been accorded l i m i t e d r i g h t s of protest, i t i s 

CSXT's influence which w i l l be dominant i n managing IHB. 

Applicants also downplay the comments of Mel Turner, 

EJE's General Manager, regarding his observations of how CSXT 

manages BOCT today. The example of BOCT (a mere extension of 

CSX"!') provides the best evidence available of how CSXT operates 

an intermediate switching c a r r i e r i n the Chicago terminal. 

F i n a l l y , Applicants dismiss the presence of IMRL i n 

t h i s case by claiming an i n a b i l i t y to determine "how (IMRL) would 

be prejudiced by the Primary Application." (R., Vol. 1, p. C323). 

Applicants' i n a b i l i t y may stem from the fact that i t i s the harm 

to the shipping public, and not the hi.rm to IMRL, that has forced 

IMRL to c<jme forward and j o i n the C o a l i t i o n . 
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H. Applicants' Arguments With Respect 
To Harm To Jointly Served Customers 
In Northwest Indiana Are Inaccurate 

In addition to the harm to intermediate switching 

services i n Chicago, the Coalition has also i d e n t i f i e d harm which 

w i l l r e s u l t to approximately two dozen industries i n Indiana. At 

each of these f a c i l i t i e s , the shipper i s able to accept r a i l 

service from either EJE or IHB. However, for t r a f f i c moving to 

or from points on Conrail, these shippers are simply not given 

the option of working with EJE. In support of i t s Responsive 

Application, EJE established that Conrail refuses to work wit h 

EJE i n t o these f a c i l i t i e s , instead p r e f e r r i n g to include IHB i n 

bids for t r a f f i c , and thereby to enhance the economic p o s i t i o n of 

i t s partially-owned subsidiary. Danzl V.S., EJE-10, p. 43. 

Applicants point out that the s i t u a t i o n described by 

EJE i s a c u r r e n t l y e x i s t i n g harm, and they claim that no 

condition should be granted to provide a remedy. In pressing 

t h i s argument. Applicants miss the point. I f t h e i r Transaction 

i s unconditioned, the s i t u a t i o n c u r r e n t l y e x i s t i n g with Conrail 

w i l l expand to IHB's to NS and CSXT. Indeed, since they are 

s p l i t t i n g up Conrail between them, most t r a f f x c moving to or from 

Eastern points w i l l now be subject to an absence of competition. 

Precedent recognizes that exacerbation of a preexisting harm i s 

an appropriate circumstance for the imposition of conditions. 

1. Applicants' Claim That IHB Will "Set 

Priceg Independently" I s Without Support 

In attempting to reply to the Coalition's case, 

Applicants respond that IHB w i l l be allowed to set prices 

independently. (R., Vol. 1, p. C-318). As an i n i t i a l matter, 
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t h i s claim i s without support i n the record. More fundamentally, 

i n d e t a i l i n g a l l of the ways i n which IHB w i l l allegedly bf; 

allowed to operate independently, nowhere to Applicants state 

that IHB w i l l handle i t s own marketing functions.''""^ This 

omission i s t e l l i n g , because i f CSXT intends to handle IHB's 

marketing functions (a conclusion f a i r l y enough drawn from 

Applicants' comments), there can be no argument that w i l l "set 

prices independently." 

The notion that IHB w i l l set prices independently i s 

also belied by the host of changes Applicants have already 

mandated for IHB. Those changes are detailed elsewhere, and w i l l 

not be discussed here. Suffice to say that i r IHB does set 

prices independently, i t w i l l be one of the few areas of 

independence IHB experiences. 

F i n a l l y , even i f IHB sets prices independently, that 

argument misses the point. Price i s not the issue raised by EJE; 

the issue i s the willingness of the trunk l i n e c a r r i e r t o work 

with a non-owned terminating or o r i g i n a t i n g c a r r i e r . Even i f IHB 

operates independently, i t i s the trunk l i n e c a r r i e r that submits 

bids for t h i s t r a f f i c . Foreclosure takes place i n the bidding 

process, not i n the p r i c e - s e t t i n g process. 

2. Applicants' Allegation That The 
Coalition I s Attempting To 
Reare ss Current Ha rms Misses The Point 

As noted above. Applicants manifest a misunderstanding 

of the problem when they claim that the Co a l i t i o n i s seeking 

1 3 
IHB " w i l l have i t s own operating, f i n a n c i a l , mechanical, 
engineering and labor r e l a t i o n s functions." (R., CSX/NS-176, 
Vol. 1, p. C-309). 
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assistance to remedy an e x i s t i n g issue. The C o a l i t i o n detailed 

i t s current experience with t r y i n g to work with Conrail at these 

locations not to be given r e l i e f from Conraii's actions, but 

instead to demonstrate that both the power and the motive are 

c u r r e n t l y present to exclude EJE from these f a c i l i t i e s . The fact 

of the matter i s that Conrail refuses to submit bids i n v o l v i n g 

EJE unless IHB cannot provide service. The absence of any 

evidence from Applicants as to any alleged i n a b i l i t y by EJE to 

provide superior service at these locations i s a strong 

i n d i c a t i o n that EJE's b e l i e f s as to the reason for i t s exclusion 

are warranted. 

Moreover, the issue on which the C o a l i t i o n seeks r e l i e f 

i s not the current existence of t h i s harm to competition, but 

rather the exacerbation of the problem when, post-transaction, i t 

extends over most of the Eastern United States. Nowhere i n i t s 

reply evidence to Applicants deny that they w i l l eliminate 

competition at these locations just as Conrail does today. 

Applicants also contend that i t i s a c t u a l l y the 

C o a l i t i o n , and not Applicants, which propose a transaction 

r e s u l t i n g i n a loss of competition. The C o a l i t i o n , according to 

Applicants, w i l l "control" i t s competitor, IHB, and thereby 

eliminate competition at j o i n t l y served locations. In pressing 

t h i s argument. Applicants speak with both sides of t h e i r mouth. 

On the one hand, they claim that CSXT and NS, despite having 

entered an agreement carving up IHB and d i c t a t i n g how IHB w i l l be 

compelled to operate post-Transaction, are allowing IHB to be 

"independent." On the other hand, the C o a l i t i o n , which has 
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professed from the beginning to a desire to see IHB operate as i t 

does today, w i l l " c o n t r o l " IHB. In any analysis of the proposals 

of the two p a r t i e s , i t i s c l e a r l y Applicants, and not the 

Co a l i t i o n , which intends control of IHB. 

Applicants also r e l y upon "economic theory" to reply to 

the Coalition's claims. "Economic theory," they claim, dictates 

that no r a t i o n a l trunk l i n e would use the services of a 

partially-owned subsidiary when a more viable option e x i s t s . 

Whatever the merits of ivory tower t h e o r i s t s , the real world 

experience today f l a t l y contradicts t h i s theory. Conrail, a 

majority owner of IHB, continues to use IHB exclusively today, 

despite no evidence that EJE i s not f u l l y competitive with IHB at 

these f a c i l i t i e s . A careful reader i s forced to conclude that 

e i t h e r Conrail i s not a " r a t i o n a l " r a i l r o a d (an argument pressed 

by no one), or Applicants' economic theory i s f l a t wrong. 

V I I I . Inland Steel Company's Concerns 
Regarding Competition At I t s Indiana 

In a ddition tc the Applicants' opposition to the 

Coalition's Responsive Application, concern was also expressed by 

Inland Steel Company ("Inland") regarding r a i l service to i t s 

Indiana Harbor Works f a c i l i t y . Opposition of Inland Steel 

Company To The Responsive Application of Elgin, J o l i e t and 

Eastern Railway Com.pany, Transtar, Inc., and I&M Rail Link, LLC 

(ISI-9) ("Inland"). As detailed by Inland, that f a c i l i t y 

c u r r e n t l y enjoys r a i l access from both IHB and EJE. Inland fears 

that the res u l t of the Coalition's Responsive Application w i l l be 
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to eliminate r a i l competition at the Inland plant, reducing 

Inland to a " 2 - t o - l " shipper and eliminating competition. 

Inland's concerns are unfounded, and apparently 

premised on a misunderstanding of the Coalition's Responsive 

Application. Inland w i l l not be a " 2 - t u - l " shipper, as i t w i l l 

continue to enjoy r a i l access from two competing, independent 

ra i l r o a d s . With an accurate understanding of the Responsive 

Application, i t can be shown that Inland w i l l experience no 

change i n i t transportation p i c t u r e . 

At the most cursory l e v e l , the Coalition has not 

proposed a merger or other consolidation with IHB. Two separate 

railroads serve Inland today, and those two separate r a i l r o a d s 

w i l l continue to serve Inland a f t e r approval of the Responsive 

Application. Inland's c i t a t i o n s to merger and c o n t r o l 

proceeiings (Burlington Northern Inc. and Burlington Northern 

R.R. Co. -- Control and Merger -- Santa Fe Pacific Corp. and 

Atchison, Topeka and Santa Fe Ry. Co., Finance Docket No. 3 2 549, 

s l i p op. at 5 5 (August 23, 19 95) and Union Pacific Corp. et a l . -

Cc t i o l and Merger -- Southern Pacific Transp. Co., et a l - . 

Finance Docket No. 32760, s l i p op. at 100 (August 6, 1996)) are 

therefore inapposite; no merger or control i s proposed. 

More substantively, however, while i t might be poss.'ble 

for a r a i l r o a d with a minority ownership interest in another 

r a i l r o a d t imperm.issibly influence that other r a i l r o a d ' s 

marketing, there i s absolutely no basis to think that the 

C o a l i t i o n intends to act that way towards IHB. Indeed, the 

thrust of the Coalition's f.-^ling is directed toward e s t a b l i s h i n g 
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the opposite premise - that n e u t r a l , independent switching 

service i s necessary i n the Chicago Terminal D i s t r i c t , and that 

such service (currently provided by IHB today) can be continued 

only under the Coalition's purchase of Conraii's IHB stock. 

As the Board found i n Decision No. 53, i t is possible 

for Conrail to own the m.ajority of the stock of IHB and s t i l l 

allow IHB to be operated independently. The C o a l i t i o n has 

declared i t s intent to exercise i t s ownership i n t e r e s t i n IHB 

much as Conrail does today. By contrast. Applicants have already 

executed the IHB Agreement, under which they have declared how 

IHB's yar.3s w i l l be used, what contracts IHB w i l l enter, and how 

IHB disT.atching w i l l be control l e d . Applicants intend to co n t r o l 

IHB; the Coa l i t i o n intends merely to own a portion of i t s stock. 

Inland also presents the argument that i f the 

Responsive Application i s approved, EJE w i l l have both the motive 

and the means to reduce competition at Inland's f a c i l i t y . 

Neither of these arguments make sense. As to motive, perhaps 

r e a l i z i n g that IHB's other stock owners (CP/Soo and IMRL) would 

not allow t r a f f i c to be forced o f f IHB in favor of an EJE 

routing. Inland argues the opposite - that EJE w i l l simply stop 

competing tor Inland's t r a f f i c , allowing IHB to raise rates and 

reduce service. This argument i s non-sensical, as i t i s premised 

on a b e l i e f that EJE would gain more from t r a f f i c moved hy i t s 

25.5% ownership of IHB's stock than i t would from handling t h i s 

t r a f f i c d i r e c t l y . EJE's motivation would be to vigorously pursue 

as much of tl.^s t r a f f i c as ic could e f f e c t i v e l y handle, and IHB's 

other stock owners (not r e s t r i c t e d from opposition, as CP/Soo and 
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NS are under the IHB Agreement) would not allow IHB to reduce i t s 

own competitive stance. 

Nor, i t i s clear, w i l l EJE have the means to reduce 

competition to Inland. IHB's marketing department w i l i be wholly 

separate from EJE's marketing s t a f f . Danzl R.V.S., EJE-17/IMRL-

6, p. 9. That separation i s c r i t i c a l to the functioning of an 

independent IHB. Because the Coalition i s not proposing a merger 

of IHB, but instead has manifested an i n t e n t to keep the 

marketing function separate, there i s no danger or. Inland 

becoming a "2 t o ' l " snipper. 
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CONCLUSION 

For a l l of the foregoing reasons, i t i s appropriate f or 

the Board to order d i v e s t i t u r e of Conraii's 51% stock i n t e r e s t i n 

IHB t o the Co a l i t i o n as a condition to approval of Applicants' 

Primary Application. 

Respectfully submitted. 
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