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Vernon A. Williams i ;.' - "-• ; 
Secretary 
Surface Transp. Board "'K 
Was.hington DC 20423 , 

Re: F.D. NO. 33388 ^V»*^ ' 
CSX & NS-Control-ConRail 

Dear Mr. Williams: 

This i s to certify, in accordance with Decision No. 27 in 
the entitled proceeding, that on September 8, 1997 I served a 
copy of the following materials upon Robert J. Cooper, by f i r s t 
class mail postage-prepaid: 

Notices of Intent to Participate, by Joseph C. 
Szabo, Village of Riverdale, Charles D. Bolam, 
John D. Fitzgerald, and Frank R. Pickell. 

Comments of Joseph C. Szabo in Sub-Nos. 2 thru 7. 

The above constitute a l i of the f i l i n g s to date by the above 
parties of record. 

Very truly yours. 
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FINANCE DOCKET NO. 33388 (Sub No. 2)^*^ ^ > / U j -̂<̂-'-. 

CSX 1PANSPORTATION, INC. - CONSTRUCTION AND OPERATION 
EXEMPTION - CONNECTION TRACK AT WILLOW CREEK, IN 

FINANCE DOCKET NO. 33388 (Sub No. 3)- l ? ' ^ ^ ^ 

CSX TRANSPORTATION, INC. - CONSTRUCTION AND OPERATION 
EXEMPTION - CONNECTION TRACKS AT GREENWICH, OH 

FINANCE DOCKET NO. 33388 (Sub No. 4 ) - ( f l 9 ^ ^ 

CSX TRANSPORTATION, INC. - CONSTRUCTION AND OPERATION 
EXEMPTION - CONNECTION TRACK AT SIDNEY JUNCTION, OH 

FINANCE DOCKET NO. 33388 (Sub No. 5) - 1^1 if 

NORFOLK AND WESTERN RAILWAY COMPANY - CONSTRUCTION 
AND OPERATION EXEMPTION - CONNECTING TRACK WITH 
UNION PACIFIC RAILROAD COMPANY AT SIDNEY, IL 

FINANCE DOCKET NO. 33388 (Sub No. 6) " I'S*'?'^^ 

NORFOLK AND WESTERN RAILWAY COMPANY - CONSTRUCTION 
AND OPERATION EXEMPTION - CONNECTING TRACK WITH 
CONSOL .•'DATED RAIL CORPORATION AT ALEXANDRIA, IN 

I7INANCE DOCKET NO. 33388 (Sub No. ?)-» 

NORFOLK AND WESTERN RAILWAY COMPANY - CONSTRUCTION 
AND OPERATION EXEMPTION - CONNECTING TRACK WITH 
CONSOLIDATED RAIL CORPORATION AT BUCYRUS, OH 

APPLICANTS' REPLY TO 
COMMENTS IN OPPOSITION TO 

PETITIONS FOR EXEMPTION FOR CONSTRUCTION 

Applicants^ hereby reply to (1) the comments of the 

A l l i e d Rail Unions ("ARr") (ARU-12) i n opposition to the 

^ Applicants are CSX Corporation and CSX Transportation, Inc. 
("CSX"), Norfolk Southern Corporation and Norfolk Southern 
Railway Company ("NS") and Conrail Inc. and Consolidated Rail 
Corporation ("Conrail"). 



P e t i t i o n s for Exemption f i l e d i n each of the sub-dockets 

i d e n t i f i e d i n the caption of t h i s reply, (2) the comments f i l e d 

by Joseph Szabo on behalf of the United Transportation Union --

I l l i n o i s L egislative Board ("Szabo") (JCS-1) i n each of those 

sub-dockets and (3) the comments of the Cities of East Chicago, 

Indiana; Hammond, Indiana,- Gary, .idiana,- and Whiting, Indiana 

("Four Cities") (FCC-04) f i l e d with respect to the CSX 

construction project at Willow Creek, Indiana that i s the subject 

of the Sub No. 2 proceeding and the NS construction project at 

Tolleston, Indiana that i s the subject of Sub No. 15.^ 

AP.U's Comments are la r g e l y a restatement of the 

arguments made by that party i n a pleading f i l e d May 15, 1997 i n 

opposition to Applicants' request f o r a waiver of the "related 

applications" rule (49 C.F.R. 1180.4(c)(2)(vi)) with respect to 

the construction projects addressed i n these sub-dockets. The 

Board squarely addressed, and rejected, several of i t s arguments 

i n Decision No. 9, served June 12, 1997. I t should do so again 

here. 

The comments f i l e d by Szabo are also without 

foundation. These comments contend that the construction of 

^ The construction of a connection at Tolleston, IN i s the 
subject of a Ve r i f i e d Notice of Exemption f i l e d by NS pursuant to 
the class exemption at 49 C.F.R. 1150.36 i n Finance Docket No. 
3 33 88 (Sub No. 15), Norfolk and Western Railway Company --
Construction and Operation Exemption -- Connecting Track wi t h 
Consolidated Rail Corporation at Tolleston, IN. That proposed 
connection i s not a " f i r s t day" connection as to which NS has 
asked the Board for consideration separate from i t s consideration 
of the primary application. While the Four C i t i e s comments vere 
not t e c h n i c a l l y addressed to Sub No. 15, the Tolleston connec-ion 
i s discussed i n t h e i r comments and thus w i l l be addressed i n 
these reply comments. 
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these connections should be considered based on t h ^ findings made 

i n response to the Primary Application, a proposition at odds 

with the Board's p r i o r determination i n Decision No. 9. 

The Four C i t i e s ' Comments are exclusively related to 

operational issues, which are not before the Board i n these sub 

docket proceedings. Here, the railroads have requested 

exemptions only to construct the connections at issue. 

Operational issues w i l l be addressed i n the course of the Board's 

deliberations on the Primary Application and i n the environmental 

review process. 

BACKGROUND 

On May 2, 1997, Applicants f i l e d p e t i t i o n s (CSX-1 and 

NS-1) seeking waiver of the "related applications" r u l e , 4? 

C.F.R. 1180.4(c)(2)(vi), with respect to p e t i t i o n s f o r exemption 

and notices of exemption that they intended to f i l e (and which 

were subsequently f i l e d on June 23, 1997) f o r seven construction 

projects related to the proposed a c q u i s i t i o n of control of 

Conrail and a l l o c a t i o n of the use of i t s assets. The subject of 

these p e t i t i o n s and notices was the construction -- but not the 

operation - - o f connections that are designed to l i n k the CSX and 

NS systems with the Conrail system and f a c i l i t a t e the a b i l i t y of 

CSX to compete with NS, and vice-versa, upon Board approval, i f 

any, of the Primary Application. As the waiver p e t i t i o n s 

explained, these connecting track projects are essential to the 

a b i l i t y of CSX and NS to compete w i t h one another because, absent 

construction of the connections, each r a i l r o a d would confront 



serious physical b a r r i e r s i n contrast to the other r a i l r o a d on 

cer t a i n v i t a l routes. . . 

Over the objections of ARU, among others, the Board 

granted the waiver p e t i t i o n s i n Decision No. 9 to allow the 

Applicants to seek exemption for the construction of the 

connections separate from and p r i o r to Board consideration of (a) 

the o v e r a l l transaction and (b) the operation of t r a i n s over 

these connections, subject to the completion of environmental 

review of the impacts of the construction of each of the 

connections.'' The Board recognized that, " I t i s understandable 

that applicants want to be prepared to engage i n e f f e c t i v e , 

vigorous competition immediately following consummation of the 

control authorization that they i i ^ e n d to seek i n the primary 

application." Dec. No. 9 at 5-6. The Board also recognized 

that, i n constructing the connections p r i o r to the grant, i f r.ny, 

of the control application, the Applicants were assuming the 

f i n a n c i a l r i s k that that application might not be granted. 

On June 23, 1997, concurrent with the f i l i n g of the 

Primary Application, Applicants f i l e d p e t i t i o n s f o r exemption i n 

each of the sub dockets l i s t e d i n the caption of t h i s reply. A 

notice of exemption under 49 C.F.R. 1150.36 was also f i l e d w i t h 

respect to a CSX/Conrail connection project at Crestline, OH to 

^ Operations over the connections would commence oaiy fo l l o w i n g 
the completion of the environmental review proces?: f o r the e n t i r e 
transaction. 
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be constructed e n t i r e l y on r a i l property.* By orders served 

July 23 i n each of the sub dockets i n which p e t i t i o n s f o r . . 

exemption were f i l e d , the Board provided notice of the f i l i n g of 

each p e t i t i o n , required that public comments be f i l e d by August 

22, and that r e p l i e s be f i l e d by September 11. The ARU, Szabo 

and Four C i t i e s comments are the only comments that were f i l e d i n 

these sub docket proceedings. 

REPLY ARGUMENT 

A. Reply to ARU 

ARU argues that because the exemption p e t i t i o n s f i l e d 

f o r these connections r e l y on the purported benefits to be 

achieved from the ove r a l l transaction, the exemptions should not 

be granted u n t i l the Board has determined that the transaction 

w i l l i n fact r e s u l t i n public benefits. ARU also argues that 

granting these exemptions w i l l "create addi t i o n a l pressure f o r 

approval of the Transaction" and "compromise [the Board's] 

n e u t r a l i t y " with respect to the control application. 

Under 49 U.S.C. 10502, the Board "shall" exempt a 

person or transaction from regulation whenever i t finds that (1) 

regulation " i s not necessary to carry out the r a i l transportation 

policy set forth at 49 U.S.C. 10101" and (2) that the transaction 

" i s of limited scope" or application of regulatory requirements 

" i s not needed to protect shippers from the abuse of market 

* That notice was docketed i n Sub Nc. 1, and i s not addressed 
here. ARU has f i l e d a P e t i t i o n to Stay (ARU-13) with respect to 
the CSX Notice of Exemption f o r the Crestline connection f i l e d i n 
Sub No. 1. A separate response i s being submitted wi t h respect 
to that l a t e - f i l e d P e t i t i o n . 
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power." The short answer to ARU's contentions concerning 

consistency with the r a i l transportation p o l i c y and the p r o p r i e t y 

of exemption here i s that these standards are r e a d i l y s a t i s f i e d 

by Applicants. 

Regulation of the construction of the connections under 

section 10901 i s not necessary to carry out the r a i l 

transportation p o l i c y because these connections w i l l , i f the 

Primary Application i s granted, p l a i n l y f a c i l i t a v o the e f f i c i e n t 

operation of the national r a ^ l system, enhancing the orderly, 

competitive and safe transportation of f r e i g h t by r a i l 

contemplated by 49 U.S.C. 10101(3) and (4). Indeed, exemption of 

the construction of these connections at t h i s time i s important 

because i t w i l l allow competitive r a i l operations to begin 

immediately upon approval, i f any, of the Primary Application. 

Exempting the c o n s t r u j t i o n of these connections from extended 

regulatory review w i l l also expedite regulatory decisions, thus 

fu r t h e r i n g the goals t-et f o r t h i n 49 U.S.C. 10101(15). Further, 

operations over the connections w i l l be considered together wi t h 

the Primary Application. Certainly, f u l l regulatory review of 

the mere construction of connections over which operations cannot 

yet begin would not be consistent wi t h the r a i l t r ansportation 

goal of minimizing regular.ory controls. See 49 U.S.C. 10101(2). 

Accordingly, the construction of these connections does not 

implicate issues that would warrant regulatory i n t e r v e n t i o n , and 
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ARU has not i d e n t i f i e d any such issues. The f i r s t t e s t f o r 

exemption under 49 U.S.C. 10502 i s thereby met.^ 

The second test f o r exemption i s also s a t i s f i e d , and 

ARU does not claim otherwise. These connection projects are a l l 

of very l i m i t e d scope. The connections are '^.ypirally less than 

one mile long and i n a l l caises r t q u i r e a c q u i s i t i o n of only a 

minimal amount of property adjacent to r a i l r i g h t of way. 

Further, the exemption requests are .limited to construction only 

and do not implicate market power issues ac a l l . 

ARU's concerns about Board prejudgment of the Primary 

Application are also far a f i e l d . The Board has already addressed 

these concerns i n Decision No. 9 and i n each of the separate July 

23 decisions issued i n each sub docket. Thus, no expanded 

discussion of t h i s issue i s necessary here. The Board has made 

very clear that i t s action on these r e l a t i v e l y minor ( i n scale) 

projects w i l l not have any bearing on i t s determination of 

whether the trans-iction contemplated i n the Primary Application 

ic i n the public i n t e r e s t . 

As the Board found i n i t s May 29, 1996 decision i n Ex Parte 
No. 392 (Sub No. 2), Class Exemption f o r the Construction of 
Connecting Track Under 49 U.S.C. 10901. 199^ W.L. 316448, 
exempting the construction of connecting track serves several 
other r a i l transportation goals ( e ^ . , "ensure the development 
and continuation cjf a sound r a i l transportation system, " "ensure 
e f f e c t i v e competition and coordination between r a i l c a r r i e r s and 
other modes," and "encourage and promote energy conservation") 
See 49 U.S.C. 10101(4), (5), (14). While that class exemption i s 
not t e c h n i c a l l y applicable to the construction projects at issue 
here (because they are not e n t i r e l y on rail-owned property), the 
same p o l i c i e s underlying the class exemption are f u l l y applicable 
to the exemption of ti.e construction of these connecting track 
projects 
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I n proposing to construct these connections, CSX and NS 

have assumed the f i n a n c i a l r i s k that the Primary Applicatien w i l l 

not be granted. As CSX stated i n the May 2, 1997 P e t i t i o n f o r 

Waiver of the related applications r u l e (CSX-1) , " I n the event 

that the Board rejects the Primary Application, the connections 

would remain the property of the r a i l r o a d or rai l r o a d s on which 

they are located. Some or a l l of the connections might l a t a r be 

determined to provide benefits to the national r a i l system 

independent of the proposed transaction. Or, the track materials 

could be removed and reused elsewhere." See also NS-1 at 8. 

Thus, ARU's contention that these projects c o n s t i t u t e a waste of 

resources i s unfounded. The benefits to Applicants -- benefits 

that w i l l be recognized by the public through enhanced 

competition and more e f f i c i e n t t ransportation service -- from the 

a b i l i t y to operate over the connections .immediately upon any 

approval of control and operations, f u l l y support and j u s t i f y the 

r i s k assumed by Applicants. 

ARU argues that CSX and Conrail j o i n t l y f i l e d p e t i t i o n s 

for exemption f o r three of the connections -- Willow Creek (Sub 

No. 6), Greenwich (Sub No. 3) and Sidney (Sub No. 4), and that 

t h i s fact may suggest that CSX has attained unlawful control of 

Conrail i n v i o l a t i o n of 4" U.S.C. 11323. I t asks that the Board 

"trea t these Petitions as being f i l e d by CSXT only." ARU i s 

concocting a control issue where none ex i s t s . The p e t i t i o n s f o r 

exemption to construct these three connections do not implicate 

any control issues. As stated i n i t s May 2, 1997 P e t i t i o n f o r 

Waiver, construction of these connections "would be e n t i r e l y at 
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CSX'S expense." (CSX-1 at 11.) Further, each c a r r i e r has made 

i t s own independent assessment of the benefits t o i t of 

constructing the projects and each has agreed to the projects 

based on those benefits. In these circumstances, there i s no 

basis f o r implying that one l a r r i e r controls the other.^ 

B. Reply to Joseph Szabo 

Like ARU, Szabo attempts to r e - l i t i g a t e issues already 

addressed i n Decision No. 9. His contention that i t would be 

contrary to Rail Transportation Policy goals to consider 

exempting these construction projects absent the record to be 

developed i n the Primary Application i s without merit f o r a l l of 

the reasons i d e n t i f i e d i n Decision No. 9. Further, the notion 

that i t may be "c a r r i e r mismanagement" to b u i l d connections that 

w i l l f a c i l i t a t e e f f e c t i / e r a i l competition i s e n t i r e l y unfounded, 

as discussed above. 

c. Rgply t̂Q Four CitpiQs 

The comments fi l e d by the Four Cities relate 

exclusively to concerns about the post-acquisition operations of 

CSX and NS in these northwestern Indiana c i t i e s i f the Primary 

Application is approved. As stated in their f i l i n g , "The Four 

Ciuies' concern i s that changes in t r a f f i c volume on [lines that 

CSX and NS wi l l operate through those c i t i e s ] may exacerbate very 

^ Indeed, in i t s extensive (and unfounded) petition for 
declaratory order regarding i t s claim that CSX and NS have 
attained unlawful control of Conrail (ARU-5), ARU never suggested 
that the f i l i n g of these petitions implicates any control issues. 

- 9 -



serious problems the Four C i t i e s are already experiencing with 

respect to t h e i r i n f r a s t r u c t u r e . ." Four Ci t i e s . . 

Comments at 5. As the Four Cities acknowledge, these concerns 

r e l a t e to operations to be reviewed with regard to the Prim^iry 

Application. They are c e r t a i n l y not concerns that r e l a t e to the 

mere construction of the Willow Creek or Tolleston connections or 

any of the ocher connections proposed by Applicants. 

S i m i l a r l y , the Four C i t i e s ' discussion of the exemption 

c r i t e r i a relates e n t i r e l y to operational, not construction, 

concerns'that are appropriately addressed i n the Board's decision 

on the Primary Application, and not i n any decision issued with 

respect to the requested exemption f o r construction a c t i v i t y . 

Thus, the Four C i t i e s contend that the operation of CSX and NS 

t r a i n s w i t h i n t h e i r municipal boundaries raises t r a f f i c and 

safety issues that implicate the Rail Transportation Policy. 

They argue that these concerns "should not be considered i n 

i s o l a t i o n , with an a r t i f i c i a l separation between operational and 

environmental issues." Comments at 9. 

The a b i l i t y of the Four Cities to raise their 

operational and environmental concerns i s in no way diminished by 

the fact that the Board i s separately considering construction 

and operational issues. Operations over these connections cannot 

commence unless and until the Primary Application i s approved. 

The Four Cities w i l l have every opportunity to comment on the 

Environmental Impact Statement that the Board i s preparing, which 

w i l l address the operations over the Willow Creek, Tolleston and 

other connections i t has identified, as well as operations over 
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the various l i n e segrT.ents that i t has i d e n t i f i e d , to the extent 

that any changes i n operations over those segments warrant 

environmental analysis. The Four C i t i e s are also free to submit 

comments to the Board on October 21 r a i s i n g whatever concerns 

that they might s t i l l have at that time about operations i n t h e i r 

area. 

However, i n commenting on the p e t i t i o n f o r exemption t o 

construct the Willow Creek connection, the Four C i t i e s have 

chosen the wrong forum i n which to express t h e i r concerns. As 

they note, i n the event that the Board were to require that 

operations i n northwestern Indiana be conducted i n a manner 

d i f f e r e n t from that which CSX and NS each c u r r e n t l y plan, there 

i s a r i s k that connections might have to be constructed at 

d i f f e r e n t locations. That i s a reasonable r i s k that CSX and NS 

are prepared to accept as the price f o r being able to o f f e r 

competiti^'^e r a i l transportation to shippers i n Indiana and 

elsewhere as soon as possible i f the Primary Application i s 

approved. 

CONCLUSION 

For a l l of the above reasons, the P e t i t i o n s f o r 

Exemption should be granted. 
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V-. , W/>f.'AG£MENT 

Finance Docket No. 33388 (Sub. Noa.ia 7)' 

BEFORE THE 
SURFACE TRANSPORTATION BOARO 

STB Q] 

CSX Corporation and CSX Transportation, Inc, 
Norfolk Southern Corp. and Norfolk 

Southern Ry. Co.--Control and Operating 
Leases/Agreements--Conrail Inc. 

and Consolidated Raii Corporation 
Transfer of Railroad Line by Norfolk 

Southern Railway Company to CSX Transportation, Inc 

jaLIED RJIIL UNIONS' COtOamS IN OPPOSITION 
TO PETITIONS FOR EXEMPTION TOR CONSTRUCTION 

The AlMed Rail Unions ("ARU")̂ ^ r e s p e c t f u l l y submits these 

comments i n opposition to the Petitions f o r Exemption f or 

Construction of connecting tracks submitted by CSX Transportation 

Corp. ("CSXT"), Consolidated Rail Corp. ("CRC"), and Norfolk 

Souchern Corp. and i t s subsidiary Norfolk Southern Ry. 

Co. (*':.S") ( c o l l e c t i v e l y "Petitioners") . 

American Train Dispatchers Department/BLE; Brotherhood of 
Locomotive Engineers; Brotherhood cf Maintenance of Way Employes; 
Brotherhood of Railroad Signalmen; Hotel Employees and Restaurant 
Employees In t e r n a t i o n a l Union; I n t e r n a t i o n a l Brotherhood of 
Boilermakers, Iron Ship Builders, Blacksmiths, Forgers and 
Helpers; I n t e r n a t i o n a l Brotherhood of E l e c t r i c a l Workers; The 
National Conference of Firemen & Oilers/SEIU; and Sheet Metal 
Wor.Kers' I n t e r n a t i o n a l Association. 
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INTRQDUCTiQN 

On June 23, 1997, Petitioners f i l e d six l e t i t i o n s f or 

Exemption for Construction pursuant to 49 U.S.C. § 10502 and 49 

C.F.R. §§ 1121.1, 1150.1(a). In t h e i r P e t i t i o n s , they ask the 

Board to exempt them from th*» ^ r i o r approval requirements of ^9 

U.S.C. § 10901 so that, p r i o r to Board's f i n a l determination of 

t h e i r application for the acqu i s i t i o n and d i v i s i o n of Conrail,^' 

they can construct connection tracks i n Willow Creek, Indiana; 

Greenwich, Ohio; Sidney Junction, Ohio; Sidney, I l l i n o i s ; 

Alexandria, Indiana; and Bueyrus, Ohio. 

Petitioners state that these exemptions must be handled i n 

an expedited manner because they want to have the connecting 

track completed by the f i r s t day that the Transaction becomes 

e f f e c t i v e so that they can immediately begin to provide the 

benefits claimed i n t h e i r primary application and compete against 

each other on an even playing f i e l d . Then, Peti t i o n e r s b r i e f l y 

address the substance of the exemptions, arguing that the 

exemptions should be granted pursuant to 49 U.S.C. § 10502 

because application of 49 U.S.C. § 10901 i s not necessary t o 

carry out r ^ i l transportation p o l i c y and the construction i s 

l i m i t e d i n scope and w i l l not subject shippers to an abuse of 

market power. 

^^Hereinafter, the ARU 'will refer to tha proposed 
a c q u i s i t i o n and d i v i s i o n of Conrail as the "Transaction. 
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ARGUMENT 

As detailed i n i t s Reply i n Opposition to Petitions for 

Waiver of 49 C.F.R. § 1180.4 (c) (2) (vi) ( f i l e d on May 15, 1997 as 

ARU-3), the ARU maintains that Petitioners have not presented any 

compelling j u s t i f i c a t i o n for the Board to depart from the 

a p p l i c a t i o n review procedures described i n 49 C.F.R. § 

1180.4(c)(2)(vi) and to handle these application-related 

p e t i t i o n s for exemptions i n an expedited manner. 

Petitioners conrer'.e that the construction of connecting 

tracks i s d i r e c t l y related to the primary a p p l i c a t i o n . They r e l y 

exclusively on the purported benefits of the Transaction to 

support t h e i r analysis that, under 49 U.S.C. § 10502, review of 

the construction of these connections under 49 U.S.C. § 10901 i s 

not necessary to carry out transportation p o l i c y . S p e c i f i c a l l y , 

CSXT and CRC argue t h a t : 

construction of the[se] connection[s] p r i o r 
to the Board's f i n a l decision on the Primary 
Application would foster e f f i c i e n t management 
and promote a safe and e f f i c i e n t r a i i syst m. 
I f the Board were to approve the Primary 
Application, the existence of th[ese] c r u c i d l 
connection[s] on day one would allow CSXT to 
effectuate an orderly, safe, and e f f i c i e n t 
t r a r s i t i o n of t r a f f i c and to implement more 
quickly the expected benefits of the 
transaction." CSXT & CRC Petitions at 5. 

CSXT and CRC also argue that these new connections are essential 

to the primary benefits of the Transaction — increased 

competition between c a r r i e r s and better service f o r shippers — by 
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creating new service routes and improving o ld ones. CSXT & CRC 

Petitions at 5-6. Likewise, NS argues that " [ i ] t i s v i t a l l y 

necessary that th[ese] connection[s] be available f o r the 

e f f i c i e n t routing of t r a f f i c on the day the a u t h o r i t y requested 

i n the primary application becomes e f f e c t i v e i n order f or 

NSRC/NW/CRC to compete e f f e c t i v e l y with CSXT/CRC and to provide 

improved service to the shipping public." NS Pet i t i o n s at 1-2. 

Because Petitioners r e l y exclusively on the purported 

benefits of the Transaction to support t h e i r claim that the 

application of 49 U.S.C. § 10901 i s not necessary t o carry out 

r a i l transportation policy, the exemptions cannot be granted 

unless the Board finds that the Transaction i t s e l f i s consistent 

with r a i l transportation policy. Therefore, the ARU asks that the 

Board stay these p e t i t i o n s u n t i l the Board makes that 

determination. 

The ARU maintains that Petitioners' construction of the 

connecting track p r i o r to the Board's f i n a l decision on the 

primary application w i l l create a d d i t i o n a l pressure f o r approval 

of the Transaction. As noted by the Board (Decision No. 9, served 

June, 12, 1997, at 6), the Petitioners have stated that they are 

w i l l i n g to accept the r i s k that the Board w i l l deny e i t h e r t h e i r 

primary application or t h e i r application for operation of these 
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connecting tracks.However, the ARU i s concerned that the 

r e a l i t y of Pet i t i o n e r s ' investments may overwhelm, the stated 

inte n t i o n s of the Board and the Petitioners. 

Furthermore, the Board w i l l compromise i t s n e u t r a l i t y and 

s t i f l e the debate of the participants by granting these 

exemptions before making a f i n a l decision approving or denying 

the primary a p p l i c a t i o n . The Board has acknowledged t h i s dilemma 

and has asserted that the Board's "grant of these waivers w i l l 

not, i n any way, c o n s t i t u t e approval of, or even indicate any 

consideration on our part respecting approval of, the primary 

a p p l i c a t i o n . " Decision No. 9 at 6. But, i n t h i s case, appearances 

are as important as r e a l i t y . I f the Board were to grant the 

Petit i o n e r s ' requests for exemptions at t h i s time, i t would 

c e r t a i n l y be creating the impression that i t has already decided 

to approve the primary application. 

The ARU also notes that the Petitions for Exemption f o r 

Construction of connecting track at Willow Creek (Sub-No. 6), 

Greenwich (Sub-No. 3), and Sidney Junction (Sub-No. 4) were f i l e d 

j o i n t l y by CSXT and CRC. These Petitions state that both CSXT and 

•^'Petitioners are correct that, without Board approval to 
operate the connecting tracks, t''^eir construction of the 
connecting tracks w i l l be f u t i l e . 49 U.S.C. § 10901 was intended 
to prevent t h i s very type of construction. Congress sought to 
prevent c a r r i e r s from wasting resources and b u i l d i n g unnecessary 
l i n e s since those costs 'would eveneually be passed on to the 
consumer. Texas 4 P.R. Co. v. Gul f , C. & S.F. R. Co., 270 U.S. 
266, 277 (1926) (discussing purpose of 49 U.S.C. § l ( 1 8 ) - ( 2 2 ) , 
predecessor to section 10901). 
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CRC w i l l p a r t i c i p a t e i n constructing the connecting tracks, but 

they do not describe whose funds w i l l be used to finance the 

construction or whose workers w i l l be used to perform the 

construction. CSXT & CRC Petitions at 3. This j o i n t a c t i v i t y by 

CSXT and CRC suggests that CSXT i s improperly exerting c o n t r o l 

over CRC i n v i o l a t i o n of the p r i o r approval requirements of 49 

U.S.C. § 11373. Clearly, i t would not be i n CRC's best i n t e r e s t s 

to invest i t s own resources to construct connecting track t h a t , 

i f the Board approves the primary a p p l i c a t i o n , w i l l be turned 

over to CSXT. The sole purpose for the construction of these 

connecting tracks i s to f a c i l i t a t e CSXT's use of the CRC li n e s 

that i t hopes to acquire through the Transaction. Because CSXT 

may not exercise control over CRC without p r i o r approval from the 

Board, the ARU Si'ggests that the Board t r e a t these Petitions as 

being f i l e d by CSXT only. 

CONCLUSION 

For a l l of the foregoing reasons, the Board should stay the 

Petitions for Exemption for Construction fil'? d by NS and CSXT and 

consider them i n conjunction with the primary application as 

contemplated by 49 C.F.R. § 1180.4 (c) (2) (vi) . 
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Respectfully submitted. 

William G. Mahoney Q 
Richard S. Edelman 
Melissa B- Kir g i s 
HIGHSAW, MAHONEY & CLARKE, P.C. 
1050 17'̂ " Street, N.W., Ste. 210 
Washington, D.C. 20036 
(202) 296-8500 

Date: August 22, 1997 
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Before the 

SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 (Sub-No. 2) 

CSX TRANSPORTATION, INC-CONSTRUCTION AND OPERATION EXEMPTION-
CONNECTION TRACK AT WILLOW CREEK, IN 

Finance Docket No. 33388 (Sub-No. 3) 

CSX TRANSPORTATION, INC-CONSTRUCTION AND OPERATION EXEMPTION-
CONNECTION TRACKS AT GREENWICH, OH 

Finance Docket No. 33388 (Sub-No. 4) 

CSX TRANSPORTATION, INC-CONSTRUCTION AND OPERATION EXEMPTION-
CONNECTION TRACK AT SIDNEY JUNCTION, OH 

Finance Docket No. 33388 (Sub-No. 5) 

NORFOLK AND WESTERN RAILWAY COMFANY—CONSTRUCTION AND 
OPERATION EXEMPTION—CONNECTING TRACK WITH UNION PACIFIC RAILROAD 

COMPANY AT SIDNEY, IL 

Finance Docket No. 33388 (Sub-No. 6) 

NORFOLK AND WESTERN RAILWAY COMPANY-CONSTRUCTION AND 
OPERATION EXEMPTION-CONNECTING TRACK WITH CONSOLIDATED RAIL 

CORPORATION AT ALEXANDRIA, IN 

Finance Docket No. 33388 (Sub-No. 7) 

NORFOLK AND WESTERN RAILWAY COMPANY-CONSTRUCTION AND 
OPERATION EXEMPTION-CONNECTING TRACK WMill UUHL)^4|!^^LD-K7mi 

CORPORATION AT BUCYRUS 

COMMENTS 

OH Office o< the Secretary 

El Pan of 
Publk: Record 

1/ 

These comments are submitted by Joseph C. Szabo, f o r and on 

behalf of United Transportation U n i o n - I l l i n o i s Legislative Board. 

1/ I l l i n o i s Legis?ative Director f or United Transportation Union, 
with o f f i c e s at 8 So. Michigan Avenue, Chicago, IL 60603. 



This f i l i n g i s i n response to notice. 62 Fed. Reg. 39591-39602. 

(July 23, 1997). 

These construction projects both i n d i v i d u a l l y and c o l l e c t i v e l y 

would a f f e c t the routing of t r a f f i c from, t o , and w i t h i n I l l i n o i s , 

and impact r a i l employeiiS. I t would be contrary co the goals of the 

r a i l transportation p o l i c y , 49 U.S.C. 10101, to approve any of the 

projects absent the f u l l record and findings i n the related Finance 

Docket No. 33388, and a l l sub-numbers, together with the proposed 

l i n e abandonments. The relevant c r i t e r i a are set f o r t h i n 49 U.S.C. 

10101, sub sections (1), (3), (4), ( 5 ) , (6), (8), ( 9 ) , (10), (11), 

and (14). 

To be sure. Decision No, 9, suggests that construction would 

be at the r i s k of the c a r r i e r s . Although t h i s statement might be 

of benefit to shippers i n any te s t of maximum rate reasonableness i n 

a somewhat deregulated environment, labor r e l a t i o n s are g6verned 

by considerable regulations. As a consequence, c a r r i e r mismanagement 

would impact upon employees. Moreover, protective conditions may not 

be imposed i n construction cases, 49 U.S.C. 10901, and are not l i k e l y 

i n the exemption process. 

Respectfully submitted, 

GORDON P. >iacDOU(iXLL 
1025 Connecticut Ave., N.W. 
Washington, DC 20036 

August 22, 1997 Attorney f o r Joseph C. Szabo 
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Charles M. Rosenberger 
500 Water Street-Jl50 
JACKSONVILLE FL 32202 

John J. PayloC 
2001 Market St-16A 
PHILADELPHIA PA 19101 

James R. Paschall 
Norfolk Southern Corporation 
Three Commercial Place 
NOFIFOLK VA 23510 

Washington, DC GORDON P. Mi^fDOUGALL 
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IS 0 5 a 
EXECUTIVE OFFICE OF THE- PRESIDENT 

COUNCIL ON ENVIRONMENTAL OUALITY 
- L ' ~ ~ WASHINGTON D C 20503 

^ - 6 

June 4, 1997 

Office of the Secretary 
Case Control Unit 
ATTN: STB Finance Docket No. 33388 - 'h<̂ < b H 
Surface Transportation Boai 
1925 K Street, N.W. 
Washington, D.C. 20423 

Dear Office of the Secretary. 

The following comments are in response to the Surface Transportation Board s request for 
comments regarding the CSX-1 and NS-l waiver petitions filed in connection with the proposed 
merger between CSX Corporation and CSX Transportation, Inc., Norfolk Southem Corporation 
and Norfolk Southem Railway Company. 

CSX and Norfolk (Applicants) requested waivers of the requirements of 49 C.F.R. 
1180.4{c)(2)(vi) for seven connections so that constmction of these connections could be begin 
immediately and be completed by the time the Surface Transportation Board (Board) issued a 
decision on the "primary application," the decision to approve the proposed merger and allow 
operation. In its Notice of Proposed Rulemaking (NPR), the Board indicated that it would be 
inclined to allow these waivers, given the Applicants' understanding that the Board's decision on 
the waivers in no way affected its decision on the primary appUcation. In other words, the Board 
suggested it would be wi ling to allow constmction of these connections, at the Applicants' own 
risk, reserving judgment on the primary application until a later time. If, at that time, the Board 
decides not to approve the primary application, all constmction completed will have been in vain, 
and any costs associated with that constmction would be bom entirely by the Applicants. 

The Council on Environmental Quality (CEQ) advises the Board against bifurcating the 
decisions in this way. It appears that the decision to grant the proposed waivers (waiver 
decision) and the decision on the primary application (operation decision) are "connected 
actions," two phases of a single overall action - the approval of a merger. Therefore, these two 
decisions should be assessed at the same time so that the environmental impacts of operating 
these rail lines, augmented by the new connections, can be properly evaluated. In reaching this 
conclusion, CEQ relies on its own regulations implementing the National Environmental Policy 
Act and on relevant case law, as discussed below. 
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CEQ Regulations 
CEQ regulations at 40 C.F.R. sec. 1508.25(a)(1) state that when actions are "closely related," 

they "should be discuGsed in the same impact statement." "Connected actions" are further 
defined as those lhat "(i) Automatically trigger other actions which may require environmental 
impact statements, (ii) Cannot or will not proceed unless other actions are taken previously or 
simultaneously, (iii) Are interdependent parts of a larger action and depend on the larger action 
for their justification." 40 C.F.R. sec. 1508.25(a)(l)(i)-(iii). According to the Board's NPR, if 
the Board granted the proposed waivers, the Board would still conduct an "environmental 
review" before allowing constmction. Further, the Board would also conduct a separate 
"environmental review process ' with regard to the operation decision. ^Vhile the constmction 
decision does not actually "trigger" the operation decision, the latter necessarily follows the 
former and both will require environmental analysis evenUially. Because the Applicants have 
requested the waivers so that they can complete the proposed constmction by the time the 
operation decision is made, it seems implicit that if the Board grants the proposed wai vers, it will 
not take action on the operation decision until that constmction is complete, or at least not until it 
is approved. If this is the case, the operation decision will not proceed until the constmction 
decision has been made. Further, there is nothing in the NPR to indicate that the Applicant's 
have any other use for the connections. Therefore, the Applicants are necessarily dependent on 
the final operation decision to justify the constmction ofthe connections. As the above analysis 
demonstrates, the Board's proposed constmction and operation decisions fall within CEQ's 
defimtion of "connected actions" and thus, should be discussed in the same environmental 
impact statement in accordance with 49 C.F.R. sec. 1508.25(a)(1). 

In addition, bifl-rcation of these related decisions appears to conflict with 40 C.F.R. sec. 
1506.1 (c)(3) which prohibits agencies from taking actions that will "prejudice the ultimate 
decision" in a programmatic bIS. The regulation defines an action that prejudices the ultimate 
decision as one that "tends to determine subsequent development or limit altematives." 40 
C.F.R. sec. 1506.1(c)(3). Although the proposed merger does not involve a programmatic EIS, 
the bifurcation ofthe proposed waiver and operation decisions compromises the spirit of sec. 
1506(c)(3). If the Board grants the proposed waiver and subsequently approver the constmction, 
the likelihood that the Board will deny the merger application tends to decrease thereby possibly 
foreclosing that altemative when the operation decision is ma .e. Further. giv,;n that the 
constmction of the connections seems to be of paramount importance to the Applicants, the 
decision to grant the waiver may prejudice the decision to approve the constmction long before 
the Board resolves the operation decision. In this light, it seems that the proposed waiver may in 
fact tend to determine subsequent development by prejudicing the decision to approve 
constmction. These potential results are exactly the type that section 1506.1(c)(3) attempts to 
avoid. 

Case Law 
Courts have recognized the need to prepare a comprehensive EIS when actions are 

functionally or economically related in order to prevent projects from being improperly 
segmented. In Swain v. Brineyar. 542 F. 2d 364 (7th Cir. 1976), the Seventh Circuit Court of 
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Appeals noted two distinct problems associated with segmentation of highway projects. As the 
court put it, "First, the project can be divided into small segments; although the individual 
environmental impact might be slight, the cumulative consequences could be devastating. 
Second, the location ofthe first segment may determine where the continuation of that roadway 
is to be built.' 542 F. 2d at 368. I;i the latter case, the EIS on the continuation would be nothing 
more than a "formal task" because the placement decision would have been made. Id. at 368-
369. These are the same concems addressed by tbc CEQ regulations, discussed above. 
"Connected actions'' should be evaluated together in order to avoid segmented or piecemeal 
environmental analysis, and actions that prejudice ultimate decisions are prohibited in order to 
avoid reducing EIS analysis to mere "formal tasks." 

In SL âin, petitioners argued that an EIS which focused only on a fifteen mile segment of a 
forty-two mile highway project was inadequate and that a proper EIS should address impacts of 
the entire forty-two mile highway. The court applied three factors for determining the proper 
scope of related projects: "1) Does the proposed segmem have a substantial utility independent of 
future expansion? 2) Would its constmction foreclose significant altemative routes or locations 
for an ext«;nsion from the segment? 3) If, as here, the proposed segment is part of a larger plan, 
has that plan become concrete enough to make it highly probable that the entire plan will be 
carried out in the near fuhire?" 542 F. 2d at 369. The court concluded that 1) the fifteen mile 
segment had no indep tdent utility because it was part of a larger highway, 2) once complete, the 
fifteen mile segment would effectively limit the choices for building any further expansion, and 
3) the larger highway project was an ongoing one which would eventually connect to other 
similar projects that were also currently underway. Id. at 370. In the eyes ofthe court, the 
fifteen and forty-two segments were really just two components of one enterprise. Id. The three-
part test established by Smin established the so-called "independent utility" test and provided 
the basis for decisions in later highway segmentation cases.' The Fifth Circuit Court of Appeals 
has stated this "independent utility" test quite succinctly, saying, "If proceeding with one project 
will, because of functional or economic dependence, foreclose options or irretrievably commit 
resources to future projects, the environmental consequences ofthe project should be evaluated 
together" Fritiofson v. Alexander. 772 F. 2d 1225. 1241, n. 10 (Sth Cir. 1985). 

Although this "independent utility" test has been applied primarily to highway cases, which 
have their own unique characteristics, much ofthe language used by the courts is analogous to 
the proposed merger. These applications involve actions that are functionally and economically 
interdependent because 1) the Applicants appear to view the constmction ofthe connections as 
critical to the success ofthe merger and.'.) if approved, the connections will become part ofthe 
overall railroad merger that is to be evaluated in the operation decision. Viewing the operation 
and waiver decisions as related decisions, the question becomes 1) whether the waiver (and 
subsequent proposed constmction) has substantial utility independent ofthe ability to operate the 

' See e.g., Piedmont Heights Civic Cluh, Inr v Moreland. 637 F. 2d 430 (Sth Cir. 1981); 
rnalitinn on Sensible Transportation. Inc. v. Dole, 826 F. 2d 60 (D.C. Cir, 1987). 
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railway; 2) whether granting the waiver (along with approving the constmction) would foreclose 
significant altematives to allowing operation when the operation decision is ultimately made; 3) 
whether the proposed merger has become concrete enough to make it highly probable that the 
merger will be carried out. 

First, as to independent utility, the NPR does not indicate whether the Applicants will have 
any use for the connections outside the context of the proposed merger. Second, although the 
Board states that its decision to grant the waivers would not in any way constitute approval of, or 
even consideration of, the operation decision, the addition of seven new facilities changes the 
dynamic ofthe operation decision because the addition of the completed connections changes the 
information on which the Board will rely in making the operation decision. In short, the 
addition ofthe new connections, which the Board must take into account when making its 
operation decision, seems to make it more highly probable that the proposed operation and 
merger (the larger action) will be carried out. 

Following Swain, other courts have focused primarily op the independent utility prong ofthe 
tliree-part test used in Sisain- In Thoma.s v. Peterson. 753 F. 2d 754 (9th Cir. 1985), the Ninth 
Circuit Court of Appeals held that a Forest Service EIS on a logging road was required to include 
analysis ofthe timber sales that would follow from the constmction of that road. As the court 
stated, "it is clear that the timber sales cannot proceed without the road, and tlie road would not 
be built but for the contemplated timber sales." 753 F. 2d at 758. Therefore, the road and timber 
sales were "connected actions " inextricably intertwined. Id. As the court stated, "an EIS must 
cover subsequent stages when 'the dependency is such that it would be irrational, or at least 
unwise, to undertake the first phase if subsequent phases were not also undertaken.'" Id., quoting 
Trnnt I Unlimited v. Morton. 509 F. 2d 1276 (9th Cir. 1974). Finally, formally acknowledging the 
"independent utility" test, the court said that "the phrase 'independent utility' means utility such 
that the agency might reasonably consider constmcting only the segment in question." Id. at 
760. In Thomas, the court did not think it would be reasonable for the Forest Service »o build a 
logging road and then not use it for logging. 

It appears as though the same reasoning set forth in Ihoinas is applicable here. It could 
certainly be seen to be equally inefficient for the Board to grant the waiver, approve the 
constmction. and then deny the primary operation application, conducting separate and 
cumulative environmental analyses along the way. Consequently, the Board's decision to grant 
the waiver (and subsequent approval of constmction) has the potential to make the approval of 
the merger more probable. That the Applicants are willing to risk the Board's eventual 
disapproval ofthe merger does not remove the interdependence of these individual decisions. 

In summary, CEQ believes that the Surface Transport?tion Board would be well advised, for 
purposes of compliance with NEPA, to consider analysis of the proposed construction and 
operation together. We would be 'lappy to discuss this matter ftirther if it would be helpful. 
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Sincerely, 

Dinah Bear 
General Counsel 
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-0 oreate the base l i n e for ra-' ' 

y oo__eotive bargaining agreer.ents" i n 

-.0 the i.T.paot on the CSX/NS 

acqu i s i t i o n ot c o n t r o l / d i v i s i o n of Conrail ("Transaction") on 

erployees of the ca r r i e r s involved. P e t i t i o n for Waiver r 

C l a r i f i c a t i o n (CSX/M3-10) at 23. The .\RU opposes t h i s request of 

tne .Applicants because i t -^ouid be highly p r e j u d i c i a l to 

er^ployees of the railr o a d s involved, especially those represented 

by the Brotherhood of Maintenance of Way Enpioyes ("BMWE"). 

The AR-J recognizes that the Board's rules o r d i n a r i l y do not 

p e r - i t replies to p e t i t i o n s for '-vaivers (49 C.F.R. 

J . 4'r; ;3,! ) , nc^'ever, as is apparent fron the arguT.er.ts set 

f c r t n below and the attached declarations, a grant of the 

requested wai'/er with respect to tne base l i n e for en;ploy-ent 

ricures would have sucn a s i g n i f i c a n t i-pact on r a i l r o a d 

e—lovees that they should be allowed to sucrr^it t h i s reply. 

•"•̂  -5 s.no'wn i.n th= d = ~' .a-a - - ; -̂ — ^ 
w —,..3 c_ .•anous 3;-!<'Ji General 

-•"• = -r.te.n t.-.at are a'-^'-^*^ '-a-a--̂  - . . 
e.,., ...any .T.a.ntenance ot way ;oo5 

oegm m lat e '«'int=" •- ---a - a- a _ • • •• 
_.. ...a _a_a _a__, 50 .ate ra__ and 

'.tenance of way e.-.plo'y-n-.er.t. 

tig'ures i.n the .tai.-.te.na.-ce 

— - o _. 

••e reasons th 

'act are _o'w i n •̂ovê l̂;e; 

. -j-.s , --r_ouo.-. 3 oeca'us^ 

j.-.s oecause or 'weatne; 

prograr.ted work of l a r : 



-amtenance of way budgets tent 

calendar '/ear. !e C= - a -; 

. g .*. 5 oecause 

X.t-ght 34, Jed Dodd i4 

-erry l-eller 54 ..-o teans tnat .Vove.tier er.ployt.ent 

ower for the .taintenance of 

of the year; enploi/nent 

Jove-ber are therefore not r e f l e c t i v e of the actual 

c r a f t duri.ng the vear, 

as a base year wouid r e s u l t i n 

--^-.^3 are t y p i c a l l y s i g n i f i c a n t l y 

^ay t r a f t than figures for t n ^ -n^-

nu.tjoer of etployees working i n the 

Consequently, use of Move.rjer 1555 

an understatement of the difference between er^ployr^ent p r i o r to 

the transaction and projected etpioyment a f t e r the Transaction. 

.-.pp-icarts have stated (CSX/N'S-IO) that 
• 3 -

: ::ovender 15 :>•:> tigures would re o u _ . 1 n 

• Ot ce arretted z:- se; 3 0 n a 

reouest is t 

igures wnicn would 

- ---ctuations", thereby suggesting 

vated by a desire to provide accurate 

e.tp.oytent nu.-iers Ho'wever, the'/ ha'/e fai"-=>-' ac.kno'vledge 

lations tnat 

5 - a - a — a - • : .ta_ntenance of way etolovr.ent and 

: ta_ntenance o: way etployees for 

a - a ,- - . 

i t t a c . " ^ o -a 

•sr.5 Xnignt, 
. e :i '.•<• 11 h - - a 

= i .-. 1 1 a: 

' away f; 
ocies o: 

• •-5 - ano C 
-er declarations are 

Because these 
---2 la s t '«ee>, tne .ARC i = 

• a - a — 
a..c je ~ ' 
as 3 0 0.-. £3 

..OS- . 

...e signec o r i g i n a l s w i i ; 
are received b'/ .-'C's 
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> w ^ ^ . 

.eve. J and thus inaccurate 

•"•P?--oants have asserted that th=^ 

r-ests fro.t. applicants wishing to deviat 

r-ire.tents set out i n -â >.'a-

granted "analogous 

-T.e oase vear 

— -ne regulations" CSX/NS-10 at 23 n.23, 

citing- C l l i n o i s Central Corp'-Con-o.-: C o n t r o l - - I l l i n o i s Central 

R.R- Co., r.D. No. 32555 (Served October 17, 1994); and I l l i n o i s 

Central Corp-Controi-ui,:50.th Corp., r.D. No. 31801 (served 

February 22, 1991). However, as the Applicants' discussion of 

those cases de.'Ttonstrates, t h ^ -a^.-a,-, -'-̂ .̂ ^ _ • ̂  
>̂ —---3_s _n .nose cases did not 

involve etployee i.tpact state.tents. Eurth*^-

cecision authorized the 

ler.Tiore, nei^ner 

data from a single naonth as a base 

l i n e for any m f o r t a t i o n (one case involved use of a s p l i t year 

i , _ = -encar year, ana the other allo'wed 

s u b s t i t u t i o n of data f r o t a p r i o r year where data f r o t the 

specitied base l i r e '/ear '-̂/a; 

accea*" --a- '3 .-a 
-a a --

:0Ue3t Ot 

t suc i t an t ive i.tpact on tne oata m 

•e Applicants here. - ' - - o 

— ^ - - _ o 

• a s • - a -

2 - - a a 

:e — a * ' — — 

•-navai.aole) . Moreover, i t does : 

5 m those cases had • 

'•"-'''ed as 'wo'uld the 

.-.pplicants caref'ull'.' 

-a.ner tnan tne word " s i t i l a r " to 

cetween tms case ana the cases on 

.ot 

15 apparent that the word that best descrioes 

0.-. 5.-. 10 15 0 i 11 e r e .n - " 
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:e waiver/c' - ^ , 
CSX/NS-i: 'would be 

•e r / c . a r i f i c a t i o n 

p r e : u a i c i a l to B.MWE :etbers because i t would allow csX and NS to 

_̂ --a .ransaction on e.t.ployees. Knight 

^ec-aration <35, Dodd Declaration 35 and C-eller Declaration 35, 

Ad d i t i o n a l l y , use of Nove-,er figures for a base l i n e suggests 

that workers who are furloughed i n the f a l l are not ac t u a l l y 

affected by the Transaction because they are not counted i n the 

e.t.ployee i.tpact state.tent. This could adve: 
rseiy a f f e c t BMWE 

r.exjoers i n post-Transaction employe 
protection proceedings. I d , 

In t h i s regard, i t i s especially t r o u b l i n g that Applicants have 

suggested that use of Nove,tJoer 1355 figures '-.ould be tore 

accurate than so.te other base l i n e -'^cu-^s 
•" •3-*— '-̂  . 

a ^•.^~-, -u--ner suotits that i f the Board bel leves that i ' 
IS appropriate to use a s----a • 

5-..̂ -. ...̂ ...n as I t s case .me for s e t t i n g 

r o r t n tne impacts of the Transaction on etployees, the Board 

should designate July of 1995 as tne base l i n e . As the BMWE 

General Chairten explain, Knight Declaration 35, Dodd Declaration 

Celler Declarat'o- 3- ••'la - - •. -
- -•• .1 w, .-o^ ̂ „ / --iz etp-O'/me.nt Z'z-j.-'-s 

a insure tnat a l l e.t.ployees who nave an e.t.olo'-.en-

re.ationsn.p with the involved carriers are counted i n the 
5tO -'/aa • â = 

s.a.e...ent, anc tnat e.t.ployees who .tay oe 
•-?-"-eo m .Nove.tJo-=- ='•-> a- - . i . _ 

a_ _ o-aaavantage m connectio.-
iact ion etc1ovee o r e :ctive crocee: 
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- e a V e • o rec- / a 

waiver or cia 

to t h e i r e f f o r t 

1 a o n 5, t n 

the Board sh-uld denv 

'ication o: 

resoec t to 

ce g ran tee 

the CSX/NS 

r ecu i r em.en t s 

to acquire c o n t r o l of C o n r a i l w i t h 

the use NovemJoer 15^5 as a base l i n e f o r the 

n sac t ion on employees o f o-.atements as to the i.mpact of the Tra 

: a r r i e r s i n v o l v e d , 

-Respect ful ly submi t t ed . 

' V i - - i a , t C. Maho.ney 
Richard 3. Edel.tan 
1. Pat Wynns 
HICHS.AW, .MA.HONEY i CLARvr, s -
i : 50 17--- Stree 
Washington, O.C. 20035 
(212) 255-3500 

N.W., S te . 210 

V a / 2 1 , 1 •i s I 



nereoy c e r t i f y tha: 

•----led Rail Unions; Recuest 

0 Petition For Waiver Or Z'. 

^ave caused to be served one cocv ot 

.ea ve a 3 a ~ • - v ..n Cppositio.n 

r'rocecures 

a r i t i c a t i o n Df Ra: 

i t i o n s For Waiver Of 4 9 

.road Consolidation 

•And Reply In Opposition To Petitions F̂  

CFR §1130.4(0 (2) ( v i ) , by hand delivers 
•y to tne o f f i c e s of the 

foll o w i n g : 

Richard A. .Allen 
ZUCKE.RT, SCCCTT ET"AL, 
833 17th Street, N.W, 

Suite 500 
Washington, D.C. 20005-3939 

Paul A. Cunningham 
H.A.RK:NS CJNNING.H.S-M 

1300 19th Street, N.W. 
Suite 500 

Washington, D.C. 20035 

Dennis G. Ivons 
ARNOLD i D.Rl.R 

555 12'" Street, N.W. 
Washington, D.C. 20004-1202 

= ^o on 

t -c -ass . t a i l , 

the a t tached 

at Washmcton 

postage p r e p a i d , to the of ; 

. S t . 

.ces o: 

Richard 
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SEFORi THE 
SUKFACi T.̂ VŜ ORT.ATICN 3CA.RD 

Finance 3oc;cet No. 33388 

CSX Corporation and CSX Transportation, Inc., 
Norfolk Southern Corp. and Norfolk 

Southern Ry. Co.—Control and Operating 
L«ases/Agreenent5—Conrail Inc. 

and Consolidated Rail Corporation 
Transfer of Railroad Line by NorfolJe 

SJouthern Railway Company to CSX Transportation, Inc. 

OfOAKATZOM OF J. D, XKIGHT 

I, J. D. Knight, declare undjr penalty of perjury, pursuant 

to 28 U.S.C. § 1746, that Che following is Crue a.nd correct and 

based on personal knowledge. 

1. I an a General Chairsian of the Brotherhood of 

Maintenance of Way Espioyes ("BMWE") and ay responsibilities 

incl'jde negotiation and administration of contracts becween 3MW2 

and CSX Transportation, Inc. ("CSXT") on the forxer Seaboard 

Airiine Railroad properties of C5XT. I a.-:; also Chainnan of the 

CSXT General Chairaen's Association, an association of the 

General Chairnien and ocher International Officers of the unions 

which represent employees e.tployed by CSXT m various crafts and 

classes. 

2, I a.̂  faaiiliar with changes in errployraent on CSXT 

because : responsible for anforcmg the seniority rights of 

aMWE .-nenbers and for insari.-.g CSXT complia.nce with the layoff. 
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recall a.-.d bidding a.nd assignr-ent provisions of BMWE agreements 

with CSXT. 

3. I understar.d that CSX and .VS ha'.e petitioned the Board 

for a .wa.ver/clar.fication of the Board's railroad consolidation 

procedures 'onder 'which they would -jse Noveaber 199€ to create 

• the base line for r a i i carrier einployees covered by collective 

bargaining agreements" m developing their statements as to the 

impact on the CSX/NS acquisition of control/division of Conrail 

("^Transaction") . 

4, Granting the CSX/NS request would be highly prejudicial 

to BMWE :ne«u.ers and other railroad e=:ployees. Many naintenance of 

way :obs in particular are .e-sonal in nature and late f a l l and ' 

early winter are low points in ̂ ^mtenance of way employnent. 

Sone e-'nployees are furloughed because of the ixpact of the 

weather on the.r ,003; so:«e employees are furloughed because they 

work in large productions gango whose work i , progra:nned to begin 

in late winter and end m lace f a l l , and some employees are 

furioughed sL-.ply because the carrier's budget for =:ainte.nance of 

way -work r-uns out at the end of the calendar year, Consecru.ntly 

use of Nove..u>er 199e as a bas, year 'would result ir. an 

understatement of the dufference between employment prior to the 

tr.nsaction a.nd projected e.TpioyT..ent afcer the Transaction. 

S. The •understate:.ent of er.plo'yee inpact which would 

-ss'»̂ t fron the waive^/c'a-> f' 
a.ve./c.d.if.caticn sougnt by NS and CSX would 

be prejudicial to EWWE .tie.'rfae'--? i - . ^ ^ 
onw- .-e-^e.s m .wo respects. First, i t would 
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allow CSX a.nd NS to ninimiie th» <"<a-t o- ĥo ^ 
..act o. t.he Transaction on 

mployees. Second, use of .Sove=ber figure, for a base line 

suggests that seasonal workers are not actually affected by the 

Tranaaction; this could adversely affect BMWE Berbers m post> 
Transaction employee protection proceedings. 

6- If the Board beiiev#s rw,* 
««-̂ -̂ «ves c..ac i t IS appropriate t^ use a 

sln,le «nth as Its base i i n . for setting forth the i»pacts of 

th. Transaction on «.pioye.s. th. Board should designate July o, 

1996 as the base line. a „ of J„iy i„6 «,̂ loy,e„t figure, would 

ins-.re that a l l .,,:,oy.., ..s, „ ^ j , ^ , , relationship 

With th. involved c.,ri,» counted in the employ., impact 

statement. a..d tha. .a....al employees ar. not at a disadvantage 

i.n connect.o.-. wû . post -Tran.actxon employee protective 

proceedings. 

I declare u...er pe.nalty of per.ury that the foregoing i» 

true and correct. 

5?Ee ' ' - ' ^ ^ '" 
Ja=«$ DTK^i^Kt • 
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S'J3^F?.Ci TJ^_N'S?C'RTAT:GN saajiD 

Finance Dccket No, 33333 

CSX Cor?orat_Lon and CSX Transportation, Inc., 
Norfolk Southem Corp, and Norfolk 

Southem Ry. Co,—Control aod Operating 
Leases/Agreesents—Conrail lac. 

and Consolidated Rail Corporation 
Traasfer of i ^ l r o a d Line by Norfolic 

Southem Railway Company to CSX Traasportatioa, Inc. 

DECX̂ RAJIOW OF JZD POOD 

I, Jed Dodd, declare under penalty of perjury, pursuant to 

23 U,S.C. § 1746, that the following i s txue and correct and 

based on personal knowledge. 

1. I aa a General Chairman of the Brotherhood of 

Maintenance of Way Sstployes ("HMWE") and my respoaisibilities 

include negotiation and administration of contracts between. 3MHZ 

and the Cons.jlidated Rail Corp, ("Conrail") on the portions of 

Conrail within the jurisdiction of the 3MWZ Penasylv^ia 

Federation. 

2, I am familiar with changes in eaployment on Conraii 

because I a=. responsible for enforcing the seniority rights of 

SifWE nenbers and for ins-uring Conrail compliance with the layoff, 

recall and bidding and assigr^sant provisions cf BMWE agreements 

with Conr5.ll. 

I understand that CSX and NS .have petitioned tjae Board 
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for a waiver/clarification of the Board's railroad consolidation 

procedures under -which they wo'ild "-isa Novemoer 1936 to create 

the base li.ne for r a i l carrier exployees covered by collective 

bargaining agreements" in developing their ctatacents as to the 

impact on the CSX/NS acquisition of control/division of Conrail 

('•Transaction") . 

4. Granting the CSX/NS retruesr. would be highly prejudicial 

to aKW2 members and other raiiroad enployees. Many maintenance of 

way jobs in particular are seasonal in nature and late f a l l aad 

early winter arc low points in maintenance of way employment. 

Some emplovees are furloughed because of the impact of the 

weather on their jobs; some enployees are furloughed because they 

work in large productions gauigs whose work is programmed to begin 

in late winter and end in late f a l l , and some employees are 

furioughed simply because the carrier's budget for maintenance of 

way work runs out at the end of the calendar year. Consequentiy 

use of Noveaber 1996 as a base year would result ia an 

understatement of the difference berween employment prior to the 

Transaction and projected eBployment after the Transaction. 

5. The underst' .ement of empioyee impact which wouid 

result from the waiver/clarif ication sought by NS and CSX wouid 

be prejudicial to aMVE members in two respects. First- i t would 

ailow CSX and N5 to minimize the inpact of the Transac ion on 

employees. Second, use of Noveaber figures for a base l i m 

suggests that seasonal workers are noc act-uaily affected by the 
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Transaction; t.his could adversely affect BMWE members in ?ost-

Trar_s3Ction employee protectior. proceedings. 

6. If the Board believes that i t is appropriate to use a 

single month as its base line for setting forth the impacts of 

t.he Transaction on esaplcyees, the Board should designate July of 

1995 as the base iine. Use of July 1996 employment figures would 

insure that a l l ea^sioyees who have an enployaeat relationship 

with the invoived carriers are counted in the employee iapact 

statement, and that seasonal eaployees are not at a disadvantage 

in connectioa with post-Transaction employee protective 

proceedings, 

I declare under penalty of perjury that the foregoing is 

true and correct. 

^ate 
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Finance OocJtet No. 33388 

CSX Corporation and CSX TransjLrtat ion Inc 
Norfolk S o u t f t n Corp. S k d ^ c i o i k 

Southern Ry. Co.—Controi aSd Operatina 
L«as«s/Agre«»*nt»—Conrail Inc. 

and COaisoUdattd Rai l Ccrporation 
<tr.„r^ Transfer of M l l r o a d Line by Norfolk 
southern Railway Company to CSX J s p c r t a t i o n , lac . 

PIOAIUTIOM or PKanY tmr r^^ 

r 
.ty of perjury, pur»uant 

a true and correct and 

Perry Geller, declare undar pana 

CO 28 U.S.C, 5 1746, that the followiag 

based on personal knowledge, 

1. I aa a General Chairaan of thejBrotherhood of 

Maintanancf of Way EaDlovea t*wstF''s <' 
• y wBpioyes ( ) and ay responalbilitias 

include nagotiation and adminiatr.tion o contracts bat^^a BMWE 

and tha Consolidated Rail Corp. (^Conr.iJ-) on the portion, of 

conrail u.z^i^ the jurisdiction of the a^L ConraH fadaration. 

2. I am faailiar with chaage. m e}=pioym.nt on Coarail 

because I an respo.nsible for anfcrcing thi s«:iority righta of 

B.̂ E »a«bers a..d for msuri.ng Conraii ccmlliar.ce with the. layoff, 

recall and bidding and assignment provisipns of SMWE agraamants 

With Conrail, 

J. I u.nd.rstand th.t CSX «,d NS ha^e petition*! th. Board 

for a •«lv.r/=lari.'icat.on of ao.rd-s railroad =,o«Ud.tion 



.M*Y-:9-97 IB'44 PBOM. 

procedure, under which t..ey would "use |fovamber 1996 to craate 

the base line for rail carrier employees covered by ooliactive 

bargaining agraamants" in davaloping th*ir stateaenta aa to the 

P A C E 

:rol/<iivision et Conraii impact on the CSX/NS acquisitioa of con 

("Transaction*') 

4. Granting tha CSX/NS rtquast w<.uid ba highly pr«3udicial 

to aMWE -embers and other r.il^:oad a«pl,yees. Many a a i a t i u a c . of 

way jobs in particular ax. . a a ^ i i„ „ ^ ^^^^ 

early winter ara low point, in Miatanarc. of way ^ l o y ^ t . 

soma .aployees are furioughed bac.u.e oi th* impact ol tha 

weather on their jobs; son. e«pioy.es ar . furloughad haou-e tahey 

work in large productions gang, whose wcfk i . programed to begin 

in late winter and and in lata fa l l , . . J .o«a empioyaea ara 

furioughed simply becaus. the carrier's n:dg.t for maizxtao«.ce of 

way work ru.ns out at the end of the cale|ular year. Cooaa^ntiy 

use of November 1996 as a baaa year would rasult in aa 

understatement cf t.>,a diff.ranca between amploymant prior to tha 

Transaction and projected a«ploy«ant aftnr the Traaaaction. 

5. The understatement of employee irtpact which would 

result rrom th. - . iv ,r/elarif ic*tion sought by MS « a cjx »ould 

=. prejudicial to ^ „ a b . r s in two r.ipect.. F i r . t . i t « u l d 

allow csx and .VS to . l n i . l z . th. L-.p.ct j f th, Tran.actlan o.-. 

.r.ploy.., . second, use of .vov«6,, f i ^ , ^ . . 

.'.ggests that seasonal wor«.r. ar. not aJfually a f t « t « l „y the 

Transaction; this could adv.rs.ly . f f , c t BKWE in po.t-
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anploymant figuro would 
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Transaction c-npioyaa protectloo proceedfngs. 

€. :f the Board beliavai that it is appropriate to use a 

slangle month as its base line for setting forth the iapActa of 

the Transaction on aapioyees, the Board 

1996 as the base line. Use of July 1996 

insure that a i l eapioyaes who Uva an eapioyment r.lationahip 

with the xnvoivad carriers ara.counted in thm asployaa liv^ct 

statement, and t.hat seasonal amployaes 4re not at a d i . « d w t a g e 

in connaction with po.t-7ranaaction ampjjoyea protactiva 

proceedings. 

I declare under penalty oil perjury 

true aad correct. 
Usat the foregoing is 

^- /?- 97 
:ate 
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1 R, Barbee. General Chaimian 
Lnited Transportation Union 
General Comminee ot Adjustment. GO-398 
Post Office Box 9599 
knoxville, TN' 37940 

Janice G Barber 
.Michael E, Roper 
The Burlington Northem 4 Santa Fe Ry Company 
3S00 Continental Plaza 
77̂^ Main Street 
Fort Worth. TX 76102-5384 

'•Ucmcl D Bllhel 
V.ntitrjit Dmsion 
, S Deparjncnt j t iuitice 
•:5 Sewnth Street. N VV 

Suite ;oo 
'A ishinzTon. D C :0530 

Teresa Vt Brennan, Esq 
Pennsv Ivania Pov̂ er A Light Company 
Two North Ninth Street 
Ailentown, PA 18101-1179 

William A. Bon. General Counsel 
Brotherhood of Maintenance of Way Employes 
26555 Evergreen Road. Suite 200 
Southfield. .MI 48076 

Charles .M Chadwick 
Mar>lan'J Midland RaiUiy. Inc 
P 0 Box 1000 
Lnion Bndge, MD :iT9i-0568 

Nicole E, Clark 
WACHTELL. LIPTON, ROSEN & KATZ 
51 West 52'̂  Street 
N'ew York. NY 10019-6150 US 

Paul A Cunningham 
HARKINS CL'N'NIN'GHJKA^ 
1300 19th Street, N W 
Suite 600 
Washington, D C 20036 

Paul D DeVlariano 
President 4 Chief Executi'/e Otficer 
TTie Port or Philadelphia & Camden, Inc, 
3460 North Delaware. Suite ;00 
Philadelphia. PA 19134 

NicholuJ DiMichMt 
John K, .Mascr m 
Jeffrey 0 .Morttio 
Fredenc L Wood 
Oonelaii. Cleary. Wood A MiMr. P C, 
1100 N«v» Vo«k Avniue. S W Suite 750 
Washi.ipoo.DC :00O5-3934 

Paul M. Donovan 
LAROE. WTNN. ETAL 
3506 Idaho Avenue. N W. 
Washington, D C. 20016 

Daniel R Elliott III 
L nited Transponation Union 
U600 Detroit Avenue 
Cleveland. OH 44107 

• 
f. Herrmann 
Atlantic Cit\ Electric Company 
biO \ Black Horse Pike 
Eig Harbor To'Anship. NJ 08234 

Edward D Greenberj 
GALLAND. KHARASCH. .MORSE 4 GARf IN-RLE 
1054 Thiny-Fint Street. N,W. 
Wajhington, D C. 200O7-W92 

Eric .M. Hocky 
C/OLLATZ. GRIFFIN. EWING 
213 West .Miner Street 
West Chester. PA 19381-0796 

Donald F. Griffm 
Brotherhood of Maintenanct of Way Employes 
400 North Cap'tol Street, N W. 
Suite 852 
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AMERICAN T R U C K I N G ASSOCIATIONS 
I ' n n e t h E. Siegel 

Deputy C C I U T J I Coiinjicl 

2200 M i l l Road • Alexandria . VA 225U--*6" 

May 16, 1997 
Tel ( - 0 } ) 8.S8-185-
Fax (TOJ) 68J-J226 

Office of the Secretary 
Case Control Unit 
Surface Transportation Board 
1925 K Street, N.W. 

MIY 1 9 1997 

[ 3 pSteRacofd 

Washington, D.C. 20423-0001 

At tn : STB Finance Docket No. 3 3 3 8 8 ' ^ < / o i f 

Dear Secretary: 

Enclosed for filing are this original and twenty- f ive copies of the comments 
of the American Trucking Associat ions, Inc. ("ATA") in response to the Board's 
Notice of petit ions filed by applicants seeking waiver of otherwise appiicabie 
requirements I'or seven construct ion projects and to the Board's request for 
comments, published in the Federal Register \\l\ay 13, 1997 (62 FR 26352) . Also 
submitted is a 3 1/2" computer disk containing ATA 's fil ing in WordPerfect 5.1 
format. 

The ATA is the national trade association of the trucking industry. We are a 
federation of over 36 ,000 member companies and represent an industry that 
employs over nine miilion people, providing one of every ten civilian jobs. ATA's 
direct membership includes nearly 4 ,200 carriers, affi l iated associations in every 
state, and 13 specialized national associations, including the ATA Intermodal 
Conference - the only national association representing exclusively the interests of 
the intermodal highway drayage haulers. We represent motor carriers who are 
some of the largest rail shippers. 

Petitioners have asked the Board to waive certain otherwise applicable 
requirements respecting seven "gap closing" construct ion projects. ATA has 
expressed its intent to take c posit ion on the primary application, which we will do 
only after the formal application is filed wi th the Board. However, we urge the 
Office of the Secretary Board to deny the requested waivers and to reserve 
judgement on this matter until the primary filing has been made and reviewed by all 
parties. ATA considers that such a waiver granted now is inconsistent wi th 
guaranteeing a full and fair hearing of the primary application. 
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Board to deny the requested waivers and to reserve judgement on this matter until 
the primary filing has been made and reviewed by all parties. ATA considers that 
such a waiver granted now is inconsistent wi th guaranteeing a full and fair hearing 
of the primary application. 

The Board's request for comment affirms that existing regulation provides 
that, in cases such as this, applicants would normally seek authority to construct 
new rail lines as part of their primary application. Al though requests for a waiver 
of this rule may be granted "for good cause shown, " we believe that the burden of 
proof should be very high indeed. 

Despite any assertion by the Board to the contrary, it is inevitable that 
approval of these waivers would be understood by the public as signaling taci t 
support for the primary application. By approving the waiver, the Board could 
inadvertent ly stifle the full public debate that will provide essential input to the 
Board's own deliberations. 

Adherence to tn& Board's basic regulation in these matters is, therefore, 
important in order to sareguard 'ts objectivity, particularlv to prevent any 
appearance of having undermined the opportunity for all parties to obtain a full and 
impartial hearing. 

Applicants have argued that, if the primary application is approved, denial of 
the waiver would delay the ability of CSX Corporation ("CSX") and Norfolk 
Southern ("NS") immediately to compete wi th each other in providing certain 
anticipated service offer ings. Accelerating the opportuni ty of the applicants to 
realize maximum immediate advantage from an acquisition should not be a 
consideration of the Board at this juncture. The applicant's argument does not 
const i tute "good cause" for approval of the waiver. 

The app' , nts are proposing massive changes to the competi t ive 
e' v i ronment for freight transportation in the United States, which would 
presumably bring them substantial financial reward. In this matter, accelerated 
approval by the Board of the new rail projects raises a number of other important 
matters: 

• Approval of the waiver would impose on motor carriers and many other 
parties an unreasonable burden of time and expense that would be 
altogether unnecessary if the primary application is denied. Al though the 
applicants are wil l ing to make a speculative investment up f ront , other 
parties should not be forced to do so. Fcr example, extensive state and 
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local part icipation in Office of the Secretaryassessing the environmental 
impact of the new routes will require public participation and expense that 
need not be incurred at all if the primary application is denied. 

To evaluate the Impact of the underlying application, interested parties 
wc j ld now be forced to deal wi th key issues in incremental instal lments, 
thus imposing further, unreasonable expense to evaluate a complex 
proposal. 

In the absence of approval of the primary application, in what manner and to 
wha t extent would the existence of the seven new rail connections impact 
the compet i t ive balance-among CSX, NS, Conrail, and other rails in the East 
Coast service area? 

Would approval of the waiver to assist CSX and NS in getting the benefits 
of the proposed acquisition "out of the starting blocks" create an nievel 
playing field? Would it adversely effect carriers who do not have the benefit 
of making early competit ive investments based upon proprietary information 
now available only to the applicants? 

Approval of the waiver could foreclose development of additional line 
concessions and other options for rail competi t ion that would serve the 
public interest. 

The CSX and NS request for waiver is filed in conjunction wi th a recent 
application by the same parties to reduce by 30 percent the time allotted for 
review of the primary application by the Board. Taken together, these t w o 
requests invite a rush to judgement that the Board has compelling reasons to 
reject. 

This is a very important matter that justifies proceeding at the cautious and 
deliberate pace established by the Board's standard procedure for such matters. 
ATA wou ld therefore urge the Board to reject the CSX Corporation and Norfolk 
Southern waiver request. 

Respectfully submit ted. 

Kenneth Siegel 

A t tachment and Enclosures 



CERTIFICATE OF SERVICE 

I hereby cert i fy that on this 16th day of May, 1997, I have served a 
copy of the foregoing response upon the parties listed below and on the 
attached list: 

Dennis G. Lyons, Esq. 
Arnold & Porter 
555 12th Street, N.W. 
Washington, D.C. 20004-1202 

Richard A. Allen 
Zuckert, Scoutt, & Rasenberger 
888 Seventeenth Street, N.W. 
Washington, D.C. 20006-3939 

Jacob Leventhal 
Administrative Law Judge 
F.E.R.C. 
888 First Street, N.E. 
Suite I I F 
Washington, D.C. 20426 

Paul A. Cunningham, Esq. 
Harkins, Cunningham 
Suite 600 
13000 Nineteenth Street, N.W. 
Washington, D.C. 20036 

At tachment 
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F. R 1 C K F 1 t L D 

,} U R C H E T T E 

R I T T S P C 

May 6, 1997 

HAND DELIVERED 

The Hon. Vemon A. Williams 
Secretary 
Surface Transportation Board 
1925 K Street. N.W. 
Washington. DC 20423-0001 

Re: Finance Docket No. 33388 - SLih 

Dear Secretary' Williams: 

On behalf of Steel Dynamics, Inc. ("SDI"), please Ind enclosed for filing an original and 
twenty-five copies of: 

• Reply of Steel Dynamics, Inc. to the Petition for Wa.ver Filed by NS (SDI-3). 

A C"fy ofthe pleadings is provided on the enclosed 3.5" diskette in WordPerfect 5.1 f c DOS 
format. The document has been served in accordance with Decision No. 2. Please do i ot 
hesitate to contact me if you have any questions or concen". 

Thank you for your cooperation in this matter. 

Very truly yours. 

Christopher C. O'Hara 

Ofli«o(wh«SMr«lary 

Partot 
Public Rwofd 

. t r M. 1 \ : J O : -iMiti JOJ > -i. OAO' 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX Corporation and CSX Transportation, Inc. 
Norfolk Southem Corporation and 

Norfolk Southem Railway Company 
- Control and Operaiing Leases/Agreements -

Conrail Inc. and Consolidated Rail Corporation ~ 
Transfer of Raiiroad Line by Norfolk Southem Railway Company 

To CSX Transportation, Inc. 

REPLY OF STEEL DYNAMICS, INC. 
TO THE PETITION FOR WAIVER FILED BY NS 

(SDI.3) 

Peter J.P. Brickfield 
Peter J. Matthcis 
Christopher C. O'Hara 
Brickfield. Burchette & Ritts, P.C. 
1025 Thomas Jefferson Street, NW 
Eighth Floor, West Tower 
Washington, DC 20007 

Telephone: (202) 342-0800 
Facsimile: (202) 342-0807 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCK£T NO. 33388 

REPLY OF STEEL DYNAMICS, INC. 
TO THE PETITION FOR WAIVER FILED BY NS 

(SDl-3)' 

Steel Dynamics. Inc. ("SDI"), by its attomeys, files this reply to the petition for waiver 

filed by NS:' 

1. NS has submitted an "out ofthe ordinary" proposal seeking a waiver from the 

mandate of 49 C.F.R. § 1180.4(c)(2)(vi) requiring the concurrent filing of applications to 

construct certain interconnections located at Alexandria. Indiana, Colfan/Bucyrus, Ohio, and 

Sidney, Illinois. All three ofthe proposed interconnections address predicted rail traffic panems 

in light ofthe proposed multiple transfers of midwestem lines. SDI believes that the proposed 

interconnections are intimately intertwined with significant issues involved in Docket No. 33388 

and in the newly created sub-docket addressing the transfer of the Fort Wayne Line. SDI 

believes that creating separate dockets for these interconnections, as \'S has proposed, will not be 

an efficient use ofthe Board's resources and will not allow for an in dcpdi examination ofthe 

complex issues involved in the midwest region. 

2. The Board addressed the Fort Wayne Line in Decision No. 4 and noted astutely that 

that: "[t]he division of CRC's assets does not inherently require that anything be done with 

SDI-1 was its Entry of Appearance. SDI-2 was its Comments on the Proposed Procedural Sci edule. 
• Although the Board's rules do not allow for replies to petitions tor waiver, the Board has considered such replies. 
See. e.g. Decision No. 2, 62 Fed. Reg. 19,391-92 (1997). 



respect to [NS's Fort Wayne Line]." NS and CSX both have existing Chicago-bound lines 

located in northeast Indiana. The proposed transfer of NS's Fort Wayne Line to CRC or a 

newly-created subsidiary in exchange for CRC's "Streator line." thereby making NS's line 

available to be transferred to CSX, is designed to disguise the fact the acquisition of Conrail will 

create a duplicative line. NS's acquisition of CRC's line would create duplicative Chicago-

bouno lines only about 25 miles apart, running through Waterioo and Fort Wayne. Transferring 

the Fort Wayne Line to CSX does not resolve the duplicative line issue, as CSX curremly has a 

line running from northeast Indiana to Chicago. 

3. SDI believes that, after analysis ofthe application, the Board will determine that a 

duplicative line is created by the acquisition of Conrail and will require divestiture of one ofthe 

lines. The Board should resist NS's attempt to force premature resolution of complex issues and 

to compromise the Board's authority to review the proposed interconnections in the context of 

the primary control application. 

4. As an additional note. 49 C.F.R. § 1180.4 (0(2) of the Board's rules require that 

petitions for waiver be filed at least 45 days pnor to the filing ofthe application. NS has not 

sought waiver of this requirement. NS's petition was filed on May 2. 1997. SDI respectfjlly 

asks the Board to clarify that the Applicants not be permitted to file their application before June 

16, 1997. irrespective of whether the Board grants the waiver. 

WHEREFORE, SDI respectfully requests doat the Board: 

(1) Require NS to file all proposed construction applications or exemptions with the 

primary control application in the main docket or in the sub-docket; and, 

(2) Establish June 16. 1997, as the earliest date on which the application can be filed. 



• • 

• 

Respectfully submitted. 

BRICKFIELD. BURCHETTE & EUTTS, P.C. 

CJkL c.o^ Peter J.P.'ferickfield 
Peter J. Mattheis 
Christopher C. O'Hara 
Brickfield, Burchette «fe Ritts, P.C. 
1025 Thomas Jefferson Street, NW 
Eighth Floor, West Tower 
Washington. DC 2000'' 

Telephone: (202) 342-0800 
• Facsimile: (202) 342-0807 

^ Date: May 6,1997 

• 

• 
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Certificate of Service 

Finance Docket No. 33388 

In accordance widi Decision No. 2 in Uiis docket, I hereby certify that on May 6, 1997, a 
copy ofthe attached document was sent by United States mail, first class, postage prepaid to: 

The Hon. Jacob Leventhal 
Administrative Law Judge 
Federal Energy Regulatory Commission 
888 First Street, N.E. 
Suite I IF 
Washington. DC 20426 

Dennis G. Lyons. Esq. 
.Arnold & Porter 
555 12th Street, N.W. 
Washington, DC 20004-1202 

Richard A. Allen, Esq. 
Zuckert, Scoutt & Rasenberger, L.L.P. 
888 Seventeenth Street, N.W. 
Washington, DC 20006-3939 

Paul A. Cunningham. Esq. 
H—Kins Cunningham 
Suite 600 
1300 Nineteendi Street. N.W. 
Washington. DC 20036 /~) 

Christopher C/O'Hara 
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io Rail Development Commission 
so West Broad Street. Suite IS10 • Columbus, Ohio 4321S • 614.644.0306 phone • 614.728.4520 fax 

July 7, 1997 

Office ofthe Secretary 
Case Control Branch 
ATTN: STB Finance Docket No. 33388 
Surfece Transportation Board 
1925 K Street. N.W., Washington, D.C. 20423-0001 

RE: STB Finance Doclcei No. 3^388 
CSX Corporation and CSX Transportatbn, Inc., Norfolk Southem 
Corporation and Norfolk Southem Railway Company—Control and 
Operating Leases/Agreements —ConraU Inc. And Consolidated Rail 
Corporation 

The Ohio Rail Development Commission (ORDC) requests to be on the service list for all 
^ information impacting Ohio, including Petitions for Exemption, Sub- NO. 1, Sub-No. 3, Sul-N.>. 

" 4, and Sub-No. 7. 

Xiy^ Twenty-five copies of this request and a formatted diskette in WordPerfect 6.1 accompany this 

13^ 

1^' letter. You may serve us at the following address: 
Thomas M. O'Leary, Executive Director 
Ohio Rail Development Commission 
50 W. Broad Street, 15th Floor 
Columbus, OH 43215. 

If you have any questions y -i may contact me or Lou Jannazo at 614-644-0306. Thank you very 
much. 

Respectfully, 

/ ^ ^ / ^ 
Thomas M. O'Leary 
Executive Director 

TMO/LJA.N 
enclosures 

—mms— 
Offica of tho Sscretary 

Part of 
Public Record 

Building Maricets, Linking Cities and Securing Ohio's Future 



Certificate of Service 

1, Thomas M. O'Leary, hereby certify that the foltowing persons were served the attached letter 
by first class mail: 

Administrative Law Judge Jacob Leventhal 
Federal Energy Regulatory Commission 
888 First St., N.E. Suite IIP 
Washington, D.C. 20426 

Dennis G. Lyons, Esq. 
Arnold & Porter 
555 12th St., N.W. 
Washington, D.C.20004-1202 

Richard A. Allen, Esq. 
Zuckert Scoutt & Rasenberger, LLP 
Suite 600, 888 Seventeenth St., N.W. 
Washington, D.C. 20006-3939 

Paul A. Cunningham, Esq. 
Harkins Cunningham 
Suite 600, 1300 Nineteenth St., N.W. 
Washington, D.C. 20036 

Thomas M. O'Leary, Executive Direct 


