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The Honorable Vernon A Williams 
Secreiary, Surface Transportation Board 
Mercury Building. Room 700 
1925 K Street, N W 
Washington, D.C. 20423 

Re Finance Docket No. 33388, CSX Corporation and CSX 
Transportation, Inc., Norfolk Southern Corporation » .id 
Norfolk Southern Railway Company — Control Hnd 
Operating Leases/Agreements ~ Ccnrail Inc. and j 
Consolidated Rail Corporation (Sub-No. 69) / 

NEW VOPK 

OrNVER 

LOr> ANGELES 

LONDON 

/ 

Dear Secretary Williams: -

Our lettei to you of Friday, September 17, 1999, on behalf of CSX Corporation 
and CSX Transportation. Inc , rteglected to state the last day of the 4..-day period of the 
Board's withholding action" requested therein We calculate the forty-fifth day as 
falling on Monday, ŝlovember 1, 1999 

We regret the omis "on 

lly your 

'Dennis G Lyons 
C \)umel for ( \SX ('orporaiion 
ami ( \SX Transportation. Inc. 

cc; 
Counsel for Canadian Pacific Parties 
Counsel for New Yoik State 

Department of Transportation 
Counsel for New York City 

Economic Dcvclopmcnl "crporation 
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NEW YORK 

DENVER 

LOS ANGELES 

LONDON 

BYH.iND DEL/VERY 

The Honorable Vernon A. Williams 
Secretary, Surface Transportation Board 
Mercury Building, Room 700 
1925 K Street, N W 
Washington, D C 20423 

Re Finance Docket No. 33388, CSX Corporation and CSX 
Transportation, Inc., Norfolk Southern Corporation anrj 
Norfolk Southern Railway Company ~ Control and 
Operating Leases/Agreem«nts — Conrail Inc7ainK>̂  
Consolidated Rail Corporation (Sub-No. 69) 

ENTERED 
Offlcs o( the Secretary 

SEP 20 1999 
Part of 

Public Record 

Dear Secretary Williams: 

This refers to the "Canadian Pacific Parties' Petition to Enforce Trackage and 
Switching Rights Imposed by the Board," filed by Canadian Pacific Railway Company 
and its affil.ates (collectively, "CP") (CP-32) on July 27, 1999, a..d the Reply to it filed 
on behalf of our clients, CSX Corporation and CSX Transportation, Inc (collectively, 
"CSX"), on August 16, 1999 (CSX-184) 

CP and CSX have agreed to engage in negotiations in an effort to resolve the 
disputes which are the subject matter of CP's Petition and CSX's Reply. We have been 
authorized by CSX, and by counsel for CP, to request that the Board withhold any action 
on the Petition in abeyance fur a period of 45 days, that is, until October , 1999, in 
order to facilitate negotiations between the parties. CSX and CP believe that this cour.se 
of action would substantially assist the negotiations by giving an adequate, but not 
excessive, period of time in which to explore the possibility of a resolution of the 
disputes. 

CSX and CP would appreciate an indication from the Br>ard, either formal or 
informal, of its disposition of the request made herein 

Dennis G Lyons 
Counsel for CSX Corporation 
and CSX Transportation, Inc. 
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September , 1999 
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cc: 
Counsel for Canadian Pacific Parties 
Counsel for New York State 

Department of Transportation 
Counsel for New York City 

Economic Development Corporation 

Mi 

::OOMA\I>CIXX:8M)CU>03tia 



STB FD-333B8 (Sub 69) 8-13-99 D ID-195360 



WIIXIAM L . SLOVER 
C . MICHil^L LOFTUS 
nONALD O. AVEKY 
JOHN H . LB SEUR 
K E L V I N J . DOWi) 
ROBERT O. ROSENBERO 
CHRISTOPHER A. MILLS 
FRANK J . PEROOLIZZI 
A N t HEW B. KOLESAR Ti l 
P E T E R A. PPOHL 
P A N I E L M. JAPPE 

S L O V E H 8C L O F T U S 
ATTORNETS AT LAW 

a a * SBVENTBENTH STREET, N. W. 

WASHDIOTOM, O. C. 00000 

ENTERED 
Orflco of the Secretary 

AUG 1 6 1999 
Part of 

Public Record 

T E L E P H O N E . 
(a08) 347-7I70 

PAX: 
(a08) 347-3019 
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kjd^sloverandloftus.com 

VIA HAN.l DELIVERY 

The Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
Case Control Branch 
ATTN: STB Finance Docket 33388 
1925 K Street, N.W. 
Washington, D.C. 20423-0001 
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_ MA It 

SIB 

Re: F.D. Nc . 33 388, CSX-CoTporat ion. Et A l . -^~?5r>t:rol 
and Operatinq^^eases/Aqreements -- Conrail Incy, 
Et_^Li-, and ̂ .D. No. 33388 (Sub-No. 69) , The^gtate 
of New York. >BLY and Throunh ILT3 ueparctnenr of 
Transportation̂ '̂̂ '—-¥i?«ckaqe Rights Over Lines of 
Consolidated Rail Corporation 

Dear Secretary Williams: 

Enclosed f o r f i l i n g i n the referenced proceeding please 
f i n d an o r i g i n a l and 25 copies of the Reply Of The State Of New 
York and the New York City Economic Development Corporation i n 
Support of P e t i c i c i to Enforce Trackage and Switching Rights, 
together w i t h a WordPerfect 8.0 diskette containing the pleading. 

Thank you f o r yoiJ.r a t t e n t i o n to t h i s matter. 

Sincerely, 

KJn\cbh 
Enclosures 

Kelvin J. Dowd 
An Attorney f o r the 
State of New York 
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CSX CORPORATION AND CSX 
TRANSPORTATION, INC., NORFOLK 
SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY 
COMPANY -- CONTROL AND OPERATING 
LEASES/AGREEMENTS -- CONRAIL, INC. 
CONSOLIDATED RAIL CORPORATION 

Finance Docket No, 33388 

RESPONSIVE APPLICATION -- STATE 
OF NEW YORK, BY AND THROUGH ITS 
DEPARTMENT CF TRANSPORTATION, 
AND THE NEW YORK CITY ECONOMIC 
DEVELOPMENT CORPORATION 

Finance Docket No. 
(Sub-No. 69) 

33388 

REPLY OF THE STATE OF NEW YORK AND THE NEW 
YORK CITY ECONOMIC DEVELOPMENT CORPORATION 

IN SUPPORT OF PETITION TO ENFORCE 
TRACKAGE AND SWITCHING RIGHTS 

Charles A. S p i t u l n i k 
Rachel Danish Campbell 
Hopkins & Sutter 
888 Sixteenth Street, NW 
Washington, D.C. 20006 
(202) 835-8000 

Attorneys f o r the New York 
City Economic Development 
Corporation 

E l i o t Spitzer 
Attorney General of the 
State of New York 

Harry F i r s t 
Chief, A n t i t r u s t Bureau 

George R. Mesires 
Assistant Attorney General 

120 Broadway, Suite 2601 
New York, New York 10271 

William L. Slover 
Kelvin J. Dowd 
Peter A. Pfohl 
Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 
(202) 347-7170 

Dated: August 13, 1999 Attorneys f o r the State of New York 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

V-

CSX CORPORATION ^ND CSX 
TRAiJSPORTATION, INC., NORFOLK 
SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY 
COMPANY -- CONTROL AND OPERATING 
LEASES/AGREEMENTS -- CONRAIL, INC. 
CONSOLIDATED RAIL JORPORATION 

) 

) Finance Docket No. 33388 

RESPONSIVE APPLICATION -- STATE 
OF NEW YORK, BY AND THROUGH ITS 
DEPARTMENT OF TR;i.̂ SPORTATION, 
AND THE NEW YORK CITY ECONOMIC 
DEVELOPMENT CORPORATION 

Finance Docket No. 33388 
(Sub-No. 69) 

REPLY OF THE STATE OF NEW YORK AND THE NEW YORK CITY 
ECONOMIC DEVELOPMENT CORPORATION IN 

SUPPORT OF PETITION TO ENFORCE 
TRACKAGE AND SWITCHING RIGHTS 

7'he State of New York., acting by and through the New 

York State Department of Transportation ("New York'') and the New 

York C i t y Economic Development Corporation ("NYCEDC"), pursuant 

to 49 C.F.R. Part 1104.13(a), hereby reply to the P e t i t i o n To 

Enforce Trackage and Switching Rights Imposed By the Board 

("Petition") f i l e d by the Canadian P a c i f i c Parties^ on or about 

July 2", 1999. For the reasons set f o r t h herein. New York and 

"Canadian Pac i f i c Parties" or "CP" r e f e r c o l l e c t i v e l y t o 
Canadian P a c i f i c Railway Company, Delaware & Hudson Railway 
Company, Inc., Soo Line Railroad Company and St. Lawrence & 
Hudson Railway Company Limited. 



NYCEDC support the r e l i e f sought by the P e t i t i o n , and urge that 

i t be granted. 

INTRODUCTION 

I n i t s Decision approving the a c q u i s i t i o n and d i v i s i o n 

cf Consolidated Rail Corporation ("Conrail") between CSX 

Transportation, Inc. ("CSX") and Norfolk Southern Corporation, 

the Board imposed conditions sought by New York and NYCEDC i n a 

Joint Responsive Application, r e q u i r i n g CSX to grant CP 

un r e s t r i c t e d trackage or haulage r i g h t s over the Conrail l i n e 

between Albany and Fresh Pond Junction, New York (the "Huat:on 

Line"). See Decision No. 89 at 177. The Board found t h i s 

c ondition mandated by the public i n t e r e s t i n r e s t o r a t i o n of "a 

modicum of the competition that was l o s t i n the f i n a n c i a l c r i s i s 

that led to the formation of Conrail." I d . at 83. Because CSX 

and CP were unable co reach agreement on the terms to govern CP 

access t o the Hudson Line w i t h i n the time o r i g i n a l l y a l l o t t e d , 

the Board imposed various implementing terms (including trackage 

r i g h t s and switching service compensation) i n ics subsequent 

Decision No. 109 and Decision No. 123. served December 18, 1998 

and May 20, 1999, respectively. 

CP commenced operations over the Hudson Line on July 

12, l i 9 9 . At present, CP provides line-haul service between 

Albany and Oak Point Yard m the Bronx (located on the east side 
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of the H.arlem River) , and reaches other shippers i n the New York 

City terminal area through switching service provided by CSX. CP 

lin e - h a u l service takes place over former Conrail trackage 

between Albany and Poughkeepsie, and between Mott Haven Junction 

and Oak Point Yard, ^jursuant to the Board's prescribed terms. 

The service also involves operations over two (2) other segments 

of the Hudson Line owned ( d i r e c t l y or i n d i r e c t l y ) by New York, 

through b i l a t e r a l agreements negotiated by CP w i t h New York 

and/or i t s appropriate subdivisions. These segments are a 75-

mile l i n e c o n t r o l l e d by Metro North Commuter Railroad between 

Poughkeepsie and Mott Haven Junction,' and the Oak Point Link --

a short, elevated bypass track that connects Mott Haven Junction 

w i t h the east side of the Harlem River (and the Hudson Line) at 

Harlem River Yard.-* 

While CP service to New York City shippers v i a the 

Hue->on Line i s underway, CP points to two (2) new obstacles that 

have been interposed by CSX which would prevent CP from f u l l y 

implementing the Board's Hudson Line conditions, t o the detrim.ent 

of the intended r e c i p i e n t s of dual c a r r i e r service. According t o 

'Finance Docket No. 33775, Delaware & Hudson Railway 
Company, Inc. -- Trackage Rights Exemption -- Metro North 
Comrr.uter Railroad Co., Notice of Exemption served July 21, 1999. 

'Finance Docket No. 3 3 7''6, Delaware & Hudson Railway 
Compa.ny. Inc. -- Trackage Rmhts Exemption -- New York State 
Decartxent of Transportation. Notice of Exemption served July 21, 
1999. 



CP, CSX has (1) blocked CP access to Harlem River Yard by 

refusing to dispatch most CP t r a i n s i n t o and out of the yard; and 

(2) refused to switch cars f o r CP's account t o and from the Hunts 

Point Market Terminal, a major produce d i s t r i b u t i o n f a c i l i t y 

served v i a Oak Point Yard. See P e t i t i o n at 3. CP seeks a Board 

order a f f i r m i n g CP's r i g h t t o use Harlem River Yard subject t o 

i t s n e gotiation of an acceptable agreement wit h New York (which 

owns the yard); and c l a r i f y i n g that CP's prescribed r i g h t of 

access "to a l l shippers i n the Bronx and Queens" includes the 

produce d i s t r i b u t o r s and other shippers that use the Hunts Point 

Terminal. I d . ; c i t i n g Decision No. 109 at 7. 

New Yor!: and NYCEDC r e s p e c t f u l l y submit that CP's 

P e t i t i o n i s meritorious and i n f u l l accord with the Board's p r i o r 

orders respecting the Hudson Line. New York and NYCEDC urge that 

the P e t i t i o n be granted. 

ARGUMENT 

A. CP Should Have Unimpaired 

Access t c Harlem River Yard 

Harlem River Yard i s situated on the !Iudson Line south 

of Oak Point Yard, on thv=! east bank of the Harlem River. The 

yard i s owned by New York, and i s managed by Harlem River Yard 

Ventures (HRYV), a contractor/lessee. I t i s accessible v i a the 

Oak Point Link, which also i s owned by New York. 

-4-



CP and CSX each operate over the Oak Point Link 

pursuant to n e a r l y - i d e n t i c a l license agreements wit h New York. 

Their r i g h t s are co-equal, though CSX dispatches t r a i n s over the 

Link i n the i n t e r e s t s of operational convenience and order. Only 

CSX presently operates t r a i n s i n the Harlem River Yard, as 

successor to a non-exclusive lease granted to Conrail i n 1996. 

(See the V e r i f i e d Statement of John F. Guinan, attached hereto). 

As the Board noted i n Decision No. 123, however, HRYV "has 

advised CP of i t s w i llingness to lease one and perhaps more 

tracks f o r car storage and switching." I d . at 14. 

E a r l i e r i n thi« proceeding, CP asked the Board t o 

c l a r i f y CP's r i g h t t o use the Harlem River Yard without 

interference by CSX. The Board's response was succinct: 

No c l a r i f i c a t i o n i s necessary w i t h 
regard to *-he f i r s t item, use of the Harlem 
River Yard. CSX doss not own the Harlem 
River Yard. CP i s free to work out whatever 
arrangements i t can with the State of New 
York, which owns the f a c i l i t y . Our 
inte r v e n t i o n i n that process i s not 
appropriate, or even w i t h i n our a u t h o r i t y . 

Decision No. 123 at 14. As Mr. Guinan t e s t i f i e s . New York 

(through HRYV) i s prepared to grant and intends CP to have f u l l 

access o the Harlem River Yard, f o r pick up and de l i v e r y of 

f r e i g h t without r e s t r i c t i o n as to scope ox commodit"^;. See V.S. 

Guinan at 2. As r e c i t e d i n CP's P e t i t i o n , however, CSX seeks to 

r e s t r i c t CP's d i r e c t access to the yard to a narrow range of 

f r e i g h t and equipment, and otherwise require CP t o include a CSX 
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switch to or from Oak Point Yard i n every other CP movement t o or 

from the Harlem River Yard. See P e t i t i o n at 5-8, 12, These 

r e s t r i c t i o n s add both time and cost to the service that CP can 

o f f e r affected shippers, and would impair i t s a b i l i t y t o compete 

e f f e c t i v e l y . I d . at 12-14. 

New York and NYCEDC agree with the Board's r u l i n g i r i J /Km' 

Decision No. 123 that CP's r i g h t s to access and use the Harlem 

River Yard should be the exclusive province of a negotiated 

agreement between CP and New York. Once granted, those r i g h t s 

should be f u l l y exercisable according to t h e i r terras, without 

outside interference e i t h e r through d i r e c t obstruction or 

i n d i r e c t l y through dispatching procedures or other means. Based 

upon CP's P e t i t i o n , however, i t i s necessary f o r the Board t o re

affirm, I t s r u l i n g once again, and c l a r i f y that the Hudson Line 

condition's mandate f o r CP access "not r e s t r i c t e d as to commodity 

or geographic scope"* i s not to be eroded or compromised through 

implementing rules or practices. See P e t i t i o n at 16-17. 

B. CP Access to the Hunts Point Market and 

TerT.ir.al Should Be Reaffirmed by the Board 

The pre-competitive condition imposed by the Board i n 

Decision No. 8 9 d i r e c t e d CSX tc grant CP trackage or haulage 

r i g h t s "not r e s t r i c t e d as to commodity or geographic scope," t o 

serve a l l shippers i n the greater New York C i t y metropolitan area 

'Decision No. 89 at 83 



accessible v i a the Hudson Line. I d . at 83. Later, i n Decision 

No. 10 9. the Board f u r t h e r s p e c i f i e d that "CP w i l l be permitted 

to access a l l shippers i n the Bronx and Queens v i a a [ ] per car 

switc.'i performed by CSX, including the use of Oak Point Yard as 

necfisaary t o e f f i c i e n t l y perform t h i s switching service." I d . at 

7. No exceptions were carved from y.h: s uroad mandate, to which 

CSX I t s e l f acquiesced i n i t s proposal f o r implementation of the 

Hudson Line condition. I d . 

The Hunts Point Terminal, accessed by r a i l through Oak 

Point Yard, serves produce shippers and d i s t r i b u t o r s based i n the 

Broru' and Queens, as well as other New York City boroughs and 

adjacent regions. Owned by the C i t y of New York with loading 

tracks leased to CSX, the Terminal and i t s constituents f a l l i f l B P 

squarely w\thin the scope cf the Board's condition and p r i o r 

orders. As CP describes, however, a dispute has arisen over CP 

access to the Terminal and i t s shippers via CSX switching. See 

P e t i t i o n at 17. New York and NYCEDC support CP's reqx.'.est that 

the Board c l a r i f y that the Hunts Point shippers are w i t h i n the 

class of r a i l customers who are intended b e n e f i c i a r i e s of the 

Hudson Line conditions. 

New York/NYCEDC Joint Responsiv-.- Application 

sp e c i f i c a l . l y inj'luded Brojix produce shippers among those intended 

to be served by the competitive r a i l a l t e r n a t i v e advanced by New 

York and NYCEDC and ultimate.y approved by the Board. See NYS-
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ll/NYC-lO at 8-9; Decision No. 89 at 314. The cause of Hunts 

Point Market shippers and d i s t r i b u t o r s was advocated even more 

s p e c i f i c a l l y i n New York's Comments, which included testimony by 

Hunts Point Market T r a f f i c Committee Chairman Stephen D'Arrigo as 

•-0 the adverse impact of the o r i g i n a l Conrail d i v i s i o n plan on 

his company and other Hunts Point shippers, and the effectiveness 

of the r e l i e f sought i n the Joint Responsive A p p l i c a t i o n t o 

ameliorate that harm. See NYS-10, V.S. D'Arrigo at 2-4; Argument 

at 15, 19-20. Plainly, t h i s major staging point f o r Hudson Line 

r a i l t r a f f i c i s w i t h i n the ambit of " a l l yards, terminals, other 

f a c i l i t i e s and shippers, present and f u t u r e , located i n the Bronx 

and Queens," to which CP has been granted access by the Board. 

Sg£ Decision No. 109 at 7. 

CONCLUSION 

For the reasons set f o r t h herein, and based upon the 

evidence and argument previously presented by New York and NYCEDC 

i n these proceedings, CP's P e t i t i o n to Enforce Trackage and 

Switching Rights should be granted. 
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Respectfully submitted. 
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Harry F i r s t 
Chief, A n t i t r u s t Bureau 

George R. Mesires 
Assistant Attorney General 

120 Broadway, Suite 2601 
New York, New York 102-71 

William L. Slover^ / / 
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Peter A. Pfohl 
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Washington, D.C. 20036 
(202) 347-7170 

/attorneys and P r a c t i t i o n e r s 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y that on t h i s 13th day of August, 1999, 

I caused copies of the foregoing Reply of The State of New York 

and the New York City Economic Development Corporation I n Support 

of P e t i t i o n tc Enforce Trackage and Switching Rights t o be served 

upon counsel f o r CSX and CP by hand de l i v e r y , and upon a l l other 

p a r t i e s requesting service hereof by f i r s t - c l a s s mail, postage 

prepaid. 

Kelvin J. 



VERIFIED STATEMENT 
OF 

JOHN F. GUINAN 

My name i s John F. Guinan. I am Assistant Commissioner 

f o r Passenger and Freight Transportation of the New York State 

Department of Transportation. I have subm.itted testimony 

previously i n t h i s proceeding, on behalf of the State of N?»w 

York. I am making t h i s Statement i n order to provide the Beard 

w i t h c e r t a i n information regarding current and intended f u t u r e 

r a i l f r e i g h t operations w i t h i n the Harlem River Yard m the 

Bronx. 

Hirlem River Yard is located south of Oak Point Yard on 

the former Conrail line known as the Hudson Line. It is owned by 

New York, and managed by a contractor -- Harlem River Yard 

Ventures (HRYV) -- under an agreement with the State. In 1996, 

HRYV entered into an agreem.ent with Consolidated Rail 

Corporation, giving Conrail certain rights with respect to the 

use of the yard. Recently, CSX Transporta-tion. Inc. succeeded 

to Conrail's operating rights. A copy of the agreement ie 

attached to m.y Statement as Exhibit {JFG-2) . As the 

agreement shows, Conrail's (now CSX's) r i g h t s to use of the 

Harlem River Yard are non-exclusive. 

Under conditions granted by the Board at the behest of 

New York and the New York City Economic Development Corporation, 



Canadian P a c i f i c Railway recently commenced r a i l operations over 

the Hudson Line between Albany and Oak Point Yard. I n t h i s 

service, CP operates over the Oak Point Link, an elevated r a i l 

l i n e t r a v e r s i n g the Harlem River that i s owned by New York. The 

east end of the Link connects t o Harlem River Yard. 

With New York's support, HRYV has offered CP use r i g h t s 

on a par w i t h those c u r r e n t l y enjoyed by CSX. I t i s New York's 

i n t e n t and expectation that consistent wi t h the goals of the 

Board's Hudson Line conditions, CP and CSX w i l l have f u l l use of 

the Harlem River Yard on a co-equal competitive basis, f o r the 

ultimate benefit of a l l New York City shippers and receivers. 

mm 
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Exhibit (JFG-02) 

Contract Number 

THIS AGREEMENT, made and effective as of / ^ F ^ l L 3Q 
199J^, by and between CONSOLIDATED RAIL CORPORATION, Two Cosmerce 
Square, 2000 Market Street, Philadelphia, Pennsylvania 19101-1400, 
("Conrail"), and Harlem River Yard Ventures. Ir.c. 

c/o Rotterdam Ventures. Inc. 
Bldg. 6 East Road 
Rotterdam Industrial Park 

WHEREAS, Harlem River Yard Ventures, has requested track 
f a c i l i t i e s at Harlem River Transportation and Distribution Center, 
County of firanx; state of New York, described a.s follows: 
Existing tracks located at Mile Post 0.6 on the Fteemont Secondarv. 
Line Code 4219. and extending in a southwesterly direction with 
lengths totalling 24.800 feet as shown on Exhibit "A" dated March 
1996, last revised None, attached as "Exhibit A," such track 
f a c i l i t i e s and the underlying right-of-way being collectively 
referred to as the "Sidetrack." 

NOW, THEREFORE, the parties, intending to be legally bound, 
agree as follows: 

Section 1. Term 

1.1 This Agreement shall continue in force until terminated 
by either party, with or without cause, on sixty (60) days prior 
written noticed to the other party. In the event Conrail i s unable 
to locate HRYV, such notice may be posted on or near the Sidetrack 
and this Agreement shall terminate 30 days after such posting. Any 
obligation assumed and any l i a b i l i t y which may have risen or been 
incurred prior to such termination by either party shall survive 
termination of the Agreement. 



1.2 Upon termination of this Agreement, Conrail shall have 

the right to enter upon property leased to or owned, controlled or 

maintained by HRYV and remove any and a l l matsrial owned by 

Conrail. 

1.3 HRYV hereby grants to Conrail the right of passage over 

the Sidetrack for the purpose of providing r a i l service to the 

intermodal terminal and the tenants and occupants in the Harlem 

River Transportation and Distribution Center. 

Section 2. construction and Maintenance 

2.1 HRYV, at i t s sole cost and expense, shall: 

(i) erect and maintain fences and highway-railroad 

grade crossing protection devices that may be 

required by public authorities with respect to that 

portion of the Sidetrack owned or maintained by 

HRYV. 

( i i ) maintain, replace, renew, and remove the Sidetrack 

as follows: 
Those portions of the Sidetrack 18.510 feet In 
length marked with RR Tvpe C on Exhibit *A". 

shall be maintained bv the HRYV. 
All maintenance shall be to a minimum of Federal 
Railroad Administration Class I track standards. 

2.2. (i) As to portions of Sidetrack marked with 
Type B on Exhibit "A" parties agree that 

responsibility for maintenance of such portion 

shall be addressed outside the scope of this 

agreement and i s a matter that Conrail and the 

State of New York will resolve. 
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2.3. The parties recognize that some public authorities may 
not have jurisdiction over HRYV as t clearances, bridge:: or 
highway-railroad crossings affecting the Sidetrack and such bodies 
may direct Conrail, as a result of jurisdiction over Conrail to 
take actions regarding such matters. Any reasonable expense 
incurred by Conrail in complying with such directions shall be 
billed to HRYV which shall reimburse Conrail. This Section 2.3 
shall survive termination of this Agreement. 

Section 3. Ownership 
The r a i l , ties, and fittings in the Sidetrack shall be owned 

as follows: 
That portion of the Sidetrack marked with -i-nr—p-r- Tvpe A on 
Exhibit "A", shall have t i t l e and ownership vested in Conrail. 
Those portions of the Sidetrack marked with RR Tvpe C and 
Tvpe B - . . . . on Exhibit "A" shall have t i t l e and ownership 
vested in the State of New York and are leased bv HRYV. 

Section 4. Use 

4.1 Conrail shall have the right to use the Sidetrack, but 

may not unreasonably interfere with the use thereof by HRYV. 

4.2 Conrail shall not permit use of the Sidetrack by any 
other person or firm without the prior written consent of HRYV. 
Conrail may construct and use additional switch connections on that 
portion of the Sidetrack on Conrail*s property. 

4.3 The parties shall comply with (1) a l l applicable federal, 

state, and local laws, rules, regulations or orders pertaining to 

shipments originating or terminating on the Sidetrack, and ( i i ) 

Conrail's Engineering and Operating Criteria for Industrial 

Sidings. 



4.4 HRYV shall not 9rant any rights to establish vehicular or 
pedestrian grade crossings over the Sidetrack without the prior 
smitten consent of Conrail. Such consent shall not be unreasonably 
withheld. Conrail hereby approves the grade crossings to be 
constructed over the sidetrack as described on Exhibit "A". 

4.9 Conrail say enter upon KRYV'S property at any tine for 
the purpose of Inspecting, repairing or operating over the 
tidetradc, but Conrail shall have no duty to engage in such 
activities except as otherwise herein provided. 

4.6 At no time shall Conrail store r a i l cars for any extended 

period of time on any of the referenced side trac)ui. 

Section S. 

HRYV shall not make any changes in the Sidetrack without the 
prior written consent of Conrail. Such consent shall not be 
unreasonably withheld. Changes in the Sidetrack necessary to 
comply vith the requirements of a public authority shall, following 
receipt of 60 days written notice from Conrail, be made at HRYV's 
sole expense. i f conrail incurs any reasonable eaqpense in 
connection with any such change, such expense shall be billed to 
HRYV vhich shall reimburse Conrail. i f such change i s solely for 
the benefit of conrail, Conrail v i l l bear the expense thereof. 

section 6. ciearanoes 

6.1 HRYV shall not construct or permit any tenant or licensee 
to construct any obstruction over the Sidetrack less than the then 
applicable statutory limit or 22'O" above top of r a i l , vfaichever i s 
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greater, cr alongside thereof less than the statutory limit or 8*6" 
from center of track, vhichever i s greater, then applicable vith 
the necessary additional clearances on curves, without the prior 
written app.^val, vhich consent shall not be unreasonably vithheld, 
of Conrail and any public authority having jurisdiction. 

6.2 The minimum clearances specified in Section 6.1 may be 
changed by Conrail to meet applicable l<3gal requirements and HRYV 
shall, to the extent reasonably practical under Tt,he circumstances, 
at i t s sole expense, following receipt of 30 days written notice 
from Conrail, make such changes in the Sidetrack ovned by HRYV as 
may be necessary. HRYV shall have the right to appeal. Conrail 
shall be solely responsible for changes in the Sidetrack ovned by 
Conrail. 

Section 7. 

7.1 Except as otherwise provided in Section 7.2, 
responsibility for claims as between parties shall be borne as 
follows: 

(1) Conrail shall be responsible for Claims arising from 
i t s negligence and for i t s failure to comply with i t s 
obligations under this Acreement. 

( i i ) HRYV shall be responsible for Claims arising from i t s 
negligence and for i t s failure to comply with i t s obligations 
under this Agreement. 

( i i i ) The parties shall share equal responsibility for a l l 
Claims arising from their joint or concurring negligence in 
such proportions as they may agree upon or as may be 
judicially determined. 



(iv) Zach party shall be responsible for Claims arising from 
the presence of trespassers, vandals or other unauthorised 
persons on the portion of the Sidetrack leased to or ovned, 
controlled or maintained by i t . 
(v) For the purposes of this Section 7.1, there shall be a 
rebuttable presumption that damage caused to equipment ovned 
by, leased to or on the accoiint of conrail vhile such 
equipment ir. in the sole possession and control of HRYV vas 
caused by the negligence of HRYV. 

7.2 KRYV should be responsible for Claims arising from any 
non-standard conditions as such non-standard conditions are listed 
in Section 6.1 hereof, nov or hereafter existing, irrespective of 
any negligence on the part of Conrail, including vithout limitation 
the folloving: None noted at this tine. 

7.3 The negligence of any tenant, invitee, licensee or 
grantee of HRYV other than Conrail, i t s agents and contractors 
occurring on property leased to or owned, controlled ov maintained 
by HRYV shall be deemed the negligence of HRYV; provided, however, 
i f tJiere shall be a separate vrltten agreement betveen Conrail and 
any tenant or licensee of HRYV, or vrltten agreement for the 
benefit of Conrail, and a copy furnished to Conrail, containing 
protections for Conrail vith respect to the negligent acts of such 
tenant or licensee similar to those contained in this section, then 
the negligence of any such tenant or licensee shall not be deemed 
the negligence of KRYV. 

7.4 Except as otherwise provided in Section 7.1, the party 
vhich i s responsible shall release the other party from a l l 
responsibility for such claims and shall defend. Indemnify, 
protect, and save harmless the other party and Its directors. 
Officers, agents, and employees from and against a l l such Claims. 
HRYV valves any constitutional, statutory or decisional immunity 
vhich vould invalidate RRYV's obligation to indemnify Conrail vith 



respect t o Claims asserted by employees of HRYV. 

7.5 The vord "Claims" as used in t h i s Section 7 shall mean 
a l l claims, l i a b i l i t i e s , demands, actions at lav and equity, 
judgments, settlements, losses, damages, and expenses of every 
character for any i n j u r y t o or death of any person or persons, for 
any damage to or loss of destruction of property of any kind, and 
for any damage t o the environment, caused by, arising out of or 
occurring i n connection v i t h the construction, use, maintenance, 
replacement, presence or removal of the Sidetrack. 

Section 8. Discontinuance 

Conrail shall not be responsible for any loss or damage 
sustained by HRYV i n consequence of any temporary or permanent 
elimination of the Sidetrack, or service thereover, due to 
circumstances beyond Conrail's reasonable control. Conrail may 
"uspend r a i l service i n the event HRYV breaches any of the 
covenants of th i s Agreement, but HRYV shall be given 60 days notice 
and an opportunity t o cure such breach, and HRYV shall have the 
r i g h t to cure such breach or take reasonable action to cure such 
breach v i t h i n that 60 days, or i f such breach i s not reasonably 
susceptible of cure v i t h i n such 60 days but HPYV commences curing 
i t s breach within such 60 days, HRYV shall have such additional 
time as shall be reasonable under the circumstances within which to 
cure such breach. I f HRYV f a i l s to do so, such suspension shall 
take effect and sh a l l continue u n t i l the breach i s remedied. 

Section 9. Payment 

9.1 All monies due and owing under this Agreement shall be 
paid by the applicable party within 30 days after receipt of b i l l s . 
The records of HRYV relating to payments due under this Agreement 
shall be open at a l l reasonable times for inspection by Conrail. 
The records of Conrail relating to payments due on this Agreement, 



shall be open at a l l reasonable times for inspection by HRYV. 

9.2 Except for payment required by Section 2.2, a l l b i l l s by 
Conrail shall include direct labor and material costs, together 
with Conrail standard surcharges for fringe benefits, overhead, 
material handling costs and equipment rentals at rates specified by 
Conrail's vice President and Controller. 

9.3 I f Conrail perfonss any work or satisfies any 
responsibility or l i a b i l i t y which under this Agreement HRYV i s 
obligated to perform or satisfy, HRYV shall reimburse Conrail for 
a l l costs and expenses in accordance with this Section. I t i s 
agreed that Conrail w i l l do ro work which i s the responsibility of 
HRYV, except in an emergency, without f i r s t obtaining the approval 
of HRYV. 

Section 10. 53liPV9l ProYlffiOffg 
10.1 A determination that any part of this Agreement i s 

invalid shall not affect the validity or enforceability of any 
other part of this Agreement. 

10.2 This Agreement shall be governed by the law of the State 

in which the Sidetrack i s located. 

10.3 As used in this Agreement, the words "Conrail", 
"HRYV", and "party" shall include the respective successors and 
assigns of Conrail and/or HRYV, as appropriate. 

10.4 This Agreement i s for the exclusive benefit of the 
parties and the licensees, grantees and tenants of HRYV and not for 
the benefit of any other party. 

10.5 Section headings are inserted for convenience only and 

shall not affect the construction or interpretation of this 

Agreement. 



10.6 This Agreement contains the entire agreement of the 

parties and supersedes any prior written or oral understandings, 

agreements or representations. 

10.7 This Agreement may not be amended, waived or discharged 
except by an instrument in writing signed by the parties. 

10.8 All words, terms, and phrases used in this Agreement 

shall be construed in accordance with their generally applicable 

meaning in the railroad industry. 

10.9 Except as otherwise provided in this Agreement, a l l 
notices to be sent from one party to the other shall be in writing 
and hand delivered or mailed by United States certified mail, 
postage prepaid. Notices directed to Conrail shall be addressed to 
Senior Vice President-Operations, Consolidated Rail Corporation, 
Two Commerce Square, 2001 Market St., Philadelphia, PA., 19101-
1400. Notices directed to HRYV shall be sent to the address listed 
for HRYV In the preamble of this Agreement. 



IN WITNESS WHEREOF, the partle.* have caused th i s Agreement to 
be duly executed as of the date f i r s t above written. 

WITNESS: CONSOLIDATED RAIL CORPORATION 

WITNESS: HARLEM RIVER YARD VENTURES, INC. 

BY: 

10 



VERIFICATION 

State of New York 

ss: 

County of Albany 

John F. Guinan, being duly sworn, deposes and says that 

he has read the foregoing Verified Statement, knows the contents 

thereof, and that the same are true as stated to the best of his 

know ledge, information and belief 

i B i l 

' John F. Guinan 

Subscribed and sworn to 
before me this Q 
day of /7u^,u<,r 1999. 

Notar>' Public 

My Commission Expires: /~3j'Zoo 

(>»APUTrTEse!>lC 

O j - ^ ^ ^ q . n . ^ ^ Counts 
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GEOKGE W. MAYO, JK. 
rAlTNEt 

(102) 637-5678 
OWMAYOSHHLAW. COM 

HOGAN & HARTSON 
L.L.P. 

J u l y 27, 1999 
•S'/JtO^MKA SQUAKE 

i55 THIRTEENTH STtEET, NW 

WAWINCTON. OC 10004.1109 

TEL (MX) 6S7-5M0 

FAX (102) 637-5910 

BY HAND DELIVERY 

The Honorable Vernon A. Williams 
Secretary, Surface Transportation Board 
Case Control Branch 
ATTN: STB Finance Docket No. 33388 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, DC 20423-0001 

JUL 2 8 ^^^^ 

PubHc H«cor<l 

Re; 

Fin^-^ce Dr>eVat No 

Finance Docket No. 33388 CSX Corporation and CSX 
Transportation, Inc., NorfolJc Southem CoiTggration and 
N<frlblk South&rTrX*il*'*y ̂ C«i^«ny^^="-^I«»^ and Qpfira^tfig 
LeasesV^Agreeinants —Goftrail Inc. and Coi.^olidatad Rail 
Corporatl.gii— . 

3388 (Sub No. 69}.^.J^sponsive 
atloH likata of New York, By and Through I t s 

Department of Transportation, and The New York City Bconomic 
Development Corporation 

Dear Secretary Williams: 

Enclosed f o r f i l i n g i n the above-referenced dockets are an 
o r i g i n a l and twenty-five copies of Canadian P a c i f i c Parties' P e t i t i o n 
To Enforce Trackage and Switching Rights Imposed ""̂y the Board (CP-32) . 
Also enclosed i s a 3.5-inch d i s k e t t e , formatted f o r WordPerfect 7.0, 
containing the pleading. 

Thank you for your assistance. 

Sincerely, 

ian Pacifi- Railway ^ 
George W. Mayo, Jr. 
Attorney f o r Canadian P a c i f i - Railway 
Company, Delaware and Hudsoi Railway 
Company, Inc., Soo Line Railroad 
Company, and St. Lawrence & Hudson 
Railway Con^any Limited 

GWM:jms 
Enclosures 
cc: Counsel f o r Parties Recjuired 'lo Be Served 

BAUIMOn,ia> mXNMDO VMNOt. C» 
\\\0C t(i*73/l - 0377J1».;D 

•uiMnn' LONDON Mo«oow nuni* H U C W V M M T 

oo UX;»<CUI,C* lid«4N,«« NKWVOniNV MCnrajLCMD 



CP-32 

BEFORE THE 
SURFACE TRANSPORTATION BOARD ^̂ «̂nv-

JUl'^^'^^^^ Finance Docket No. 33388 \:\ j^p^^ 

*'teV«co'**CSX CORPORATION AND CSX TRANSPORTATION, INC., ^ 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS --
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

STB Finance Docket No. 33388 (Sub-No. 69) 

^̂ ^̂ ^ RESPONSIVE APPLICATION--STATE OF NEW YORK, 
I P P i BY AND THROUGH ITS DEPARTMENT OF TRANSPORTATION, 

AND THE NEW YORK CITY ECONOMIC DEVELOPMENT CORPORATION 

CANADIAN PACIFIC PARTIES' 
PETITION TO ENFORCIS TRACKAGE AND SWITCHING 

RIGHTS IMPOSED BY THE BOARD 

MARCELLA M. SZEL 
TIMOTHY G. MULCAHY 
CANADIAN PACIFIC RAILWAY COMPANY 
Suite 500 
Gulf Canada Square 
4 01 Ninth Avenue, S.W. 
Calgary, Alberta T2P 4Z4 
CANADA 
(403) 319-7474 

GEORGE W. MAYO, JR. 
ERIC VON SALZEK 
HOGAN & HARTSON L.L.P. 
555 Thirteenth Street, N.W. 
Washington, D.C. 20004-1109 
(202) 637-5600 

Attorneys f o r Canadian P a c i f i c 
Railway Company, Delaware and 
Hudson Railway Company Inc., Soo 
Lir e Corp., and St. Lawrence & 
Hudson Railway Company Limited 

July 27, 1999 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS --
CCNRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

STB Finance Docket No. 33388 (Sub-No. 69) 

RESPONSIVE APPLICATION--STATE OF NEW YORK, 
BY AND THROUGH ITS DEPARTMENT OF TRANSPORTATION, 

AND THE NEW YORK CITY ECONOMIC DEVELOPMENT CORPORATION 

CANADIAN PACIFIC PARTIES' 
PETITION TO ENFORCE TRACKAGE AND SWITCHING 

RIGHTS IMPOSED BY THE BQARti 

IMTROPPCTIQN 

Pursuant to 49 C.F.R. §§ 1115.4 and 1117.1 and the 

Board's retention of ongoing j u r i s d i c t i o n i n t h i s matter, the 

Canadian Pac f i c Parties 1/ hereby p e t i t i o n f o r enforcement of 

1/ "Canadian P a c i f i c Parties" or "CP" r e f e r c o l l e c t i v e l y t o 
Canadian Pac i f i c Railwc" Company, Delaware and Hudson Railway 
Company Inc., Soo Line Railroad Company and St. Lawrence & Hudson 
Railway Company Limited. 

\\\oc - (((7J/1 - oimd.oi 



the trackage and switching r i g h t s imposed by the Board i n 

Decision Nos. 109 and 123 of t h i s proceeding. 

On July 12, 1999, CP commenced i t s "east-of-the-Hudson" 

trackage r i g h t s operations, but was compelled to do so pursuant 

to incomplete trackage r i g h t s and switching a g r e e nts w i t h 

CSX. 2/ The agreements are incomplete because CSX has refused t o 

include provisions allowing CP to exercise two important r i g h t s 

that the Board granted i n i t s e a r l i e r r u l i n g s . These r i g h t s --

which CSX appears committed to c u r t a i l i n g and which CP here seeks 

2./ CSX Corporation and CSX Transportation, Inc. are 
c o l l e c t i v e l y r e f e r r e d t o as "CSX". CSX i s operating the subject 
east-of-the-Hudson l i n e pursuant t o an operating agreement w i t h 
New York Central Lines LLC ("NYC"), which acquired the l i n e from 
Consolidated R a i l Corporation (""^onrail"). NYC i s also a party 
to the incomplete trackage and switching agreements entered i n t o 
by CP and CSX. 

CP has also negotiated a trackage r i g h t s agreement w i t h 
Metro-North Commuter Railway Company, Inc. ("Metro-North") (a 
notice of exemption was f i l e d i n Finance Docket No. 33775) i n 
regard to those segments of the east-of-the-Hudson l i n e between 
approximately milepost 6.6 and milepost 75.8, and an agreement 
wi t h the State of New York (a notice of exemption was f i l e d i n 
Finance Docket No. 33776) i n regard to the Oak Point Link 
component of that l i n e . 

- 2 
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to enforce -- are of critical importance to CP's ability to 

afford cot.ipetitive rail service to the New York area. 2.1 

S p e c i f i c a l l y , CP i s asking the Board to exiter an order 

enforcing i t s e a r l i e r decisions to the e f f e c t t n a t : (1) w i t h 

respect to Harlem. River Yard, "CP i s free to work out whatever 

arrangements i t can with the State of New York which owns the 

f a c i l i t y " (Deciision No. 123 at 14), and that CSX may not 

i n t e r f e r e w i t h such r i g h t by refusing t o allow the dispiatch of CP 

t r a i n s i n t o and out of Harlem River Yard when required by CP P̂H 

part of i t s normal t r a i n operations using the Oak Point Link 

(also owned by the State of New York); and (2) pursuant t o CP's 

r i g h t "to access a l l shippers i n the Bronx and Queene v i a a 

[$128.10] switch performed by CSX" (Decision No. 109 p. 7; seQ 

Decision 123 at 13), CP i s ent-^tled t o access to shippers served 

by means of the tracks CSX has leased w i t h i n the Hunts Point 

1/ Although CP believes that a p e t i t i o n to enforce i s the 
appropriate vehicle to seek r e l i e f i n these circumstanc:es, i f the 
Board prefers to t r e a t t h i s p e t i t i o n as a p e t i t i o n to i-eopen 
pursuant to 4 9 C.F.R. § 1115.4, t:uch reopening i s warreinted by 
new evidence and s u b s t a n t i a l l y changed circumstances The 
p a r t i e s ' i n a b i l i t y to reach agreement on necessary terns 
s a t i s f i e s both standards. 

- 3 
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Terminal area of the Bronx and which are used f o r bulk t r a n s f e r 

purposes. 

BACKGRQUMP TO PBTITIQN 

In Decision No. 89, the Board agreed w i t h the various 

New York p a r t i e s that shippers east of the Hudson should have the 

same advantages of two-carrier r a i l competition as shippers west 

of the Hudson would have fol l o w i n g consummation of the CSX/NS 

a c q u i s i t i o n of Conrail. i d - at 79. The Board ordered CSX t o 

negotiate w i t h CP ei t h e r a haulage or trackage r i g h t s agreement 

over the east-of-the-Hudscn l i n e "not r e s t r i c t e d as to commodity 

or geographic scope." I d . at 83. 

Because the par t i e s were unable to reach agreement, i t 

u l t i m a t e l y f e l l to the Board to e s t a b l i s h the terms that would 

govern CP's trackage r i g h t s operations over the east-of-the-

Hudson l i n e . In Decision No. 109, the Board explained the " [ t ] h e 

purpose of our east-of-the-Hudson condition i s t o restore t o New 

York C i t y some of the r a i l competition that was l o s t when Conrail 

was created." In awarding east-of-the-Hudson trackage r i g h t s t o 

CP, the Board's focus was cn "enhancing the competitive presence 

of a second c a r r i e r f o r New York City t r a f f i c " and to achieve 

t h i s r e s u l t , placing CP i n a p o s i t i o n "to e f f i c i e n t l y provide 

service to shippers w i t h i n New York City." I d - at 6. Consistent 

- 4 -
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w i t h t h i s o b j e c t i v e , the Board ruled that "CP w i l l )je permitted 

to access a l l shippers i n the Bronx and Queens" v i a a CSX switch, 

and "use of Oak Point Yard as necessary to e f f i c i s n t l y perform 

t h i s switching service." I d - at 7. 

Following the p a r t i e s ' p e t i t i o n s f o r reconsideration 

and c l a r i f i c a t i o n on various issues, the Board entered Decision 

No. 12 3 which addressed, among other things, CP's request f o r 

c l a r i f i c a t i o n r e l a t e d to i t s proposed Harlem River Yard 

operations. As d'scussed i n greater d e t a i l below, the Board 

ruled that CP was free to work out whatever arrangement i t wished 

with the t h r r d - p a r t y operator of the Harlem River Yard, and held 

that CP would owe CSX no switching charge f o r t r a f f i c that was 

not switched by CSX (because i t d i d not use CSX's Oak Point 

Yard). I d - at 14. 

When CP attempted t o negotiate a trackage r i g h t s 

agreement and a switching agreement w i t h CSX to inplement the 

Board's decisions, CSX sought t o block CP's use of the Harlem 

River Yard f o r pick-up and set-out of cars while i n route between 

Albany and Oak Point Yard, and f o r the o r i g i n a t i o n and 

- 5 -



I B 
termination of u n i t t r a i n s . 4./ CSX f u r t h e r refused t o allow CP 

switching access .o shippers served through the CSX trackage 

w i t h i n the Hunts Point Terminal (located i n the Bronx) employed 

fo r bulk tranx3fer purposes. Because CP was committed t o 

i n s t i t u t i n g i t s already delayed trac)-.age r i g h t s on July 12, ̂ / i t 

entered i n t o agreements wit h CSX which l e f t these matters 

unresolved, on the understanding that i t would submit them to the 

Board f o r r e s o l u t i o n . 

The trackage r i g h t s agreement (pp. 6-7) entered i n t o 

between the pa r t i e s provides as follows i n regard to the Harlam 

River Yard: £/ 

The p a r t i e s do not agree on the 
correct i n t e r p r e t a t i o n of the Orders of 

4. / Even though CSX owns neither Harlem River Yarci nor the Oak 
Point Link ( i n fact i t i s a co-permittee wi t h CP), i t has the 
physical a b i l i t y ;:o deny CP access to those f a c i l i t i e s because i t 
e f f e c t i v e l y controls the dispatching of those l i n e s . 

5. / CP had o r i g i n a l l y intended to i n s t i t u t e i t s trackage r i g h t s 
operation on June 21, the f i r s t business date a f t e r those r i g h t s 
became e f f e c t i v e pursuant to Decision No. 123. Because CS.X had 
not given appropriate labor notices i n regard to the trackage 
r i g h t s , CP had to delay i t s i n i t i a t i o n of trackage r i g h t s 
operations u n t i l CSX had exhausted i t s notice o b l i g a t i o n s . 

£/ CP i s submitting a copy of the track -je righca agreement 
( f i l e d under seal pursuant to the prote-~..xve order i n t h i s 
proceeding) as Attachment A hereto. 

- 6 -
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the STB ( v i z . Decisions No. 89, 109 and 
123) insofar as they r e l a t e t o the 
Harlem River Yard. CPR maintains t h a t 
those Decisions grant i t the r i g h t to 
operate d i r e c t l y between milepost 160 
and Harlem River Yard. CSXT maintains 
that those Decisions grant CPR the r i g h t 
to operate only i n a d i r e c t , continuous 
movement between milepost 160 and Oak 
Point Yard, witho^-t any r i g h t for CPR t o 
operate i n t o Harlem River Yard, and that 
C3XT i s req-iired to switch cars between 
Oak Point Yard and Harlem River Yard on 
CPR's behalf. The par t i e s have 
considered l i t i g a t i n g the issue before 
the STB but, f o r t h e i r own independent 
raasons, have agreed t o the f o l l o w i n g 
temporary arrangement: 

CPR s h a l l have the r i g h t of 
temporary access to Harlem River Yard t o 
pick up and/or set o f f blocks of 
Intermodal T r a f f i c (defined as 
conventional containers on f l a t cars or 
t r a i l e r s on f l a t cars carrying 
commodities other than municipal s o l i d 
waste, not to include Roadrailer or 
s i m i l a r "non-conventional" equipment), 
or t o run e n t i r e intermodal t r a i n s i n t o 
or out of the terminal. 

Regarding access to Hariem River 
yard from the Oak Point Link track, the 
pa r t i e s agree CSXT w i l l c ontrol the 
operations of a l l f r e i g h t t r a i n s using 
the Oak Point Link, e i t h e r to access 
Harlem River Yard or to make tiirough 
movements between MNCR [Metro-North 
Commuter Railroad] and Oak Point Yard. 
CSXT w i l l maintain f l u i d i t y and 
operating e f f i c i e n c y over '..he Oak Point 
Link t r c c k by re q u i r i n g t r a i n s to 
operate w i t h i n established schedules, 
keeping main l i n e and running 'racks 
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clear, and fol l o w i n g ot'ier l o c a l 
procedures developed from time t o time 
to support e f f i c i e n t use of the Oak 
Point Link. 2/ 

With respect t o CP's r i g h t of switching access t o 

shippers served through the Hunts Point Terminal, the p a r t i e s ' 

switching agreement affords CP broad switching access t o 

customers i n the Bronx and Queens w i t h D exception f o r Hunts 

Point Terminal shippers, fi/ Nonethel-^ss, CSX u n i l a t e r a l l y takes 

.:he p o s i t i o n that CP's r i g h t s do not extend to such access, and 

i t refuses to switch CP t r a f f i c t o the CSX bulk t r a n s f e r tracks 

at Hunts Point Terminal. 

CP seeks to obtain enforcement of i t s r i g h t s both at 

Harlem River Yard and at the CSX bulk t r a n s f e r tracks i n the 

Hunts Point Terminal area as r a p i d l y as possible. CSX i s c l e a r l y 

taking competitive advantage of the CSX-caused delays CP has 

experienced i n i n i t i a t i n g i t s trackage r i g h t s operations, and can 

2/ As explained below, the r e s t r i c t i o n s on the typee of t r a f f i c 
CP can handle out the of Harlem River Yard ander t h i s temporary 
arrangement are quite s i g n i f i c a n t , and l a r g e l y n u l l i f y the r i g h t s 
purportedly granted. 

fi./ A copy of the switching agreement ( f i l e d under seal pursuant 
to the pro t e c t i v e order i n t h i s proceeding) i s being submitted as 
Attachment B hereto. 
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be expected t o do the same i n regard to the two issues presented 

i n t h i s p e t i t i o n u n t i l such time as they are resolved by the 

Board. 

For example, CSX has refused t o provide switching 

services from Oak Point Yard to the CSX bulk t r a n s f e r tracks at 

the Hunts Point Terminal f o r ConAgra cars (containing f l o u r ) 

moved by CP under i t s east-of-the-Hudson trackage r i g h t s . CSX 

advised ConAgra that i t would only d e l i v e r shipments to the Hunts 

Point Terminal that were routed v i a CSX. In i t s negotiations 

w.ith ConAgra over p o t e n t i a l handling of t h i s t r a f f i c , CSX 

proposed that ConAgra agree not to u t i l i z e any other bulk 

t r a n s f e r f a c i l i t y w i t h i n 50 miles of New York City. ConAgra 

declined, explaining that i t could not agree to such a 

r e s t r i c t i o n since i t would i n t e r f e r e w i t h ConAgra's a b i l i t y t o 

use any of the three Norfolk Southern Railway Company ("NS") 

tra n s f e r f a c i l i t i e s i n the New York City area f o r shipments from 

NS o r i g i n s . Then, when opting to use CP competitive service i n 

l i e u of CSX east-cf-the-Hudson service, ConAgra found that i t 

would be denied access to the Hunts Point Terminal on which i t 

places extensive reliance i n serving i t s customers. See V e r i f i e d 

Statement of Randy R. Leaders (appended), 

- 9 
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CSX's e f f o r t s to lock up major parts of the New York 

City market before CP can provide an effective* competitive 

response are fundamentally at odds w i t h the Board's i n t e n t i o n t o 

a f f o r d New York City shippers w i t h a competitive a l t e r n a t i v e t o 

CSX r a i l service on the east side of the Hud«;on. CP urges the 

Board, through t h i s proceedj"g, t o a f f rd CP w i t h the l e v e l 

competitive playing l...eld intended by the Board as expeditiously 

as possible. 

ARGUMENT 

1. CP Should B« Permittad E f f i c i e n t l y 
Tg Utiliao Harlm Rivoi Yard 

In Decision No. 123 (at 14), ^he Board noted the 

f o l l o w i n g i n reg^-.rd to CP's request f o r c l a r i f i c a t i o n r e l a t e d t o 

i t s use of Harlem River Yard: 

CP had sought the r i g h t t o use t h i s yard 
f o r pickup, d e l i v e r y , storage and any 
other purpose (subject to agreement w i t h 
the yard's t h i r d - p a r t y operator). CSX 
had expres=?ed i t s agreement with t h i s 
proposal. The operator of the yard (who 
has leased i t from New York State) has 
advised CP of i t s willingness to lease 
one and per.haps more tracks f o r car 
storage and switching. 

The Board held that CP was "free to work ov'i whatever 

arrangements i t can wit h the State of New York, which owns the 
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f a c i l i t y , " and that i t s " i n t e r v e n t i o n i n that process i s not 

appropriate, or even w i t h i n our a u t h o r i t y . " I d -

The Board went on to rul e that i t was not obviating the 

"necessity f o r CP's t r a f f i c to move through the Oak Point Yard," 

that i t was not granting CP " d i r e c t access t o shippers i n the 

Bronx and Queens," and that i t granted CP trackage r i g h t s to and 

from Oak Point Yard and reciprocal switching t o permit CP t o use 

that interchange point to receive and d e l i v e r t r a f f i c to a l l 

parts of the Bronx and Queens. I d - The Board then elaborated 

Lhat " [ i ] f CSX provides a switching service i n connection w i t h 

these movements, i t i s e n t i t l e d to compensation," and that " [ i ] f 

i t provides no such service, then no compensation i s required." 

i d . 

Taken together, the Board's r u l i n g s c l e a r l y allow CP t o 

use Harlem River Yard f o r "pickup, delivery, storage and any 

other purpose ([pursuant] to agreement wit h the yard's t h i r d -

party operator)," and as to t r a f f i c handled by CP through i t s use 

of the yard, CP would owe CSX no switching charge because CSX 

would "provide [] no [switching] service." Thus, for example, CP 

i s not required t c have t r a f f i c o r i g i n a t i n g i n Harlem River Yard 

backhauled t o Oak Point Yard v i a a CSX switch; nor i s i t required 

to have t r a f f i c terminating i n Harlem River Yard pass through the 

-11-
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yard and move to Oak Point Yard, only then to have i t switched 

back to Harlem River Yard by CSX. 

The Board's r u l i n g s do not require CP t o bear the 

operational i n e f f i c i e n c i e s and a d d i t i o n a l costs that would be 

associated wi t h t h i s type of backhaul operation v i a Oak Point 

Yard. I t i s p a r t i c u l a r l y appropriate that the t r a f f i c handled 

via Harlem River Yard not be subjected t o t h i s type of 

backhauling. That t r a f f i c i s t y p i c a l l y time-sensitive, t h i n -

margin intermodal t r a f f i c that can i l l a f f o r d the delays 

attendant to handling through Oak Point Yard and the cos's of an 

e n t i r e l y unnecessary CSX switch. ̂ / See Enforcement V e r i f i e d 

Statement of Paul D. Gilmore ("Gilmore E.V.S.")(appended). 

2./ For example, i t makes no operating or commercial sense t o 
require a CP intermodal shipm.ent inbound to Harlem River Yard to 
pass through that yard and go to the Oak Point Yard, there be 
subjected to the delays of r e c l a s s i f i c a t i o n by CSX, and then be 
switched by CSX at a charge of $128.10 per car back to the same 
Harlem River Yard that the shipment had passed by hours e a r l i e r . 
Given CSX's complaint that the switching charge being paid by CP 
i s inadequate (see CSX-169 at 15-17), l o g i c wouid suggest th a t 
CSX should want to minimize the extent of i t s switching a c t i v i t y 
f o r CP. Yet CSX i s nonetheless i n s i s t e n t that Harlem River Yard 
t r a f f i c be needlessly switched through Oak Point Yard. 
Obviously, CSX regards i t s i n t e r e s t s t o be advanced through 
maximizing thd amount of switching i t does of the Harlem River 
Yard t r a f f i c , both i n terms of undercutting CP's a b i l i t y to serve 

^ [Footnote continued] 
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Under the incomplete trackage r i g h t s agreement entered 

i n t o by the p a r t i e s , CSX agrees to allow CP to use Harlem River 

Yard temporarily t o pick up and set o f f blocks of intermodal 

t r a f f i c and to run intermodal t r a i n s i n and out of the yard so 

long as conventional containers on f l a t cars or t r a i l e r s on f l a t 

cars are used, the commodities c a r r i e d are other than s o l i d 

municipal waste, and the equipment used i s neither Roadrailer or 

s i m i l a r "non-conventional" equipment. As explained by CP's 

Mr. Gilmore i n his accompanying v e r i f i e d statement, the 

exceptions e f f e c t i v e l y render these " r i g h t s " meaningless. 

F i r s t , although CSX's temporary use arrangement would 

permit CP to d i r e c t l y access Harlem River Yard using double-stack 

equipment, such equipment cannot operate over the east-of-the-

Hudson l i n e because i t cannot clear parts of the Metro-North 

trackage, and so the r i g h t to use t h i s equipment i n t o and out of 

the Harlem River Yard i s , as CSX knows, meaningless. CP has 

always planned to handle intermodal t r a f f i c o r i g i n a t i n g and 

[Footnote continued] 

that t r a f f i c competitively and i n generating switching revenue 
f o r i t s e l f . 
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terminating at Harlem River Yard as part of i t s "short-haul 

intermodal" service, which moves i n s p e c i a l l y designed f l a t cars 

(double stacks are not used) . XQ./ These f l a t cars are "non-

conventional" equipment under CSX's d e f i n i t i o n . Hence, CSX would 

bar CP from d i r e c t l y accessing the Harlem River Yard w i t h t h i s 

equipment, and would instead would require CP to route a l l Harlem 

River Yard t r a f f i c using t h i s equipment through the Oak Point 

Yard. 

Second, CSX's l i m i t a t i o n s would p r o h i b i t CP from 

employing Roadrailer equipment i n exercising i t s d i r e c t accet,8 

r i g h t s to Harlem River Yard. Rather, under CSX's scheme, 

shipments i n t h i s equipment -- l i k e shipments i n the "non-

conventional" intermodal f l a t c a r s -- would have to move through 

Oak Point Yard using a CSX switch. This would preclude the 

p o s s i b i l i t y of CP moving Roadrailers to or from New York City i n 

cooperation w i t h Norfolk Southern, and would therefore deny the 

New York City market possible competitive a l t e r n a t i v e s . 

Third, under CSX's temporary use a u t h o r i t y , shipments 

of municipal s o l i d waste -- one of the s i g n i f i c a n t markets CP 

10/ See CP-28, Gilmore Reconsideration V.S. at 2 
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plans t o develop using the Harlem River Yard -- cannot be handled 

by CP on a d i r e c t basis, but rather must employ a CSX switch and 

move through Oak ."'oint Yard. 

These a r t i f i c i a l l i m i t a t i o n s would impair CP's a b i l i t y 

to compete wit h CSX j u s t as e f f e c t i v e l y as the commodity 

r e s t r i c t i o n s contained i n the o r i g i n a l settlement agreement 

between CP and CSX. The City and State of New York argued that 

the commodity r e s t r i c t i o n s meant that the CP/CSX settlement would 

not provide the competition that was needed east of the Hudson 

River, and the Board agreed. In granting CP commercial access to 

the New York market via the east side of the Hudson, the Board 

intended to eliminate such a r t i f i c i a l constraints on CP's a b i l i t y 

to provide competitive r a i l service. See Decision No. 89 at 83. 

Yet through the terms that CSX seeks to d i c t a t e f o r the 

trackage r i g h t s and switching agreements, CSX i s attempting t o 

reintroduce the d i s c r e d i t e d commodity r e s t r i c t i o n s and thus 

defeat the Board's purpose i n granting trackage r i g h t s to CP. I f 

CP were required to handle Harlem River Yard t r a f f i c through Oak 

Point Yard, the concomitant delays and associated CSX switching 

charge would m a t e r i a l l y impair CP's a b i l i t y to compete w i t h CSX 

f o r t h i s t r a f f i c . That reduction i n competition i s c l e a r l y the 

objec t i v e that CSX i s seeking to achieve. 

-15-
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I t i s p a r t i c u l a r l y objectionable that CSX i s attempting 

t o achieve i t s anticompetitive goals by narrowly l i m i t i n g CP's 

J i r e c t access ••.o the Harlem River Yard where CSX does not even 

own the l i n e CP would use to obtain that access. The Oak Point 

Link i s owned by the State of New York. CSX operates over the 

Oak Point Link pursuant t o a permit granted by the State, j u s t as 

CP does. Nothing i n the permit grants CSX exclusive use of the 

Oak Point Link. Indeed, CSX's r i g h t s on the l i n e are i d e n t i c a l 

to those granted to CP. Compare NYC-23/NYS-32, Guinan Supp. 

V.S. Ex. (JFG-02) (Conrail/CSX permit), ^ i J t i l Finance Docket 

No. 33776 (notice of exemption regarding CP trackage r i g h t s 

permit). Yet CSX i s attempting to use New York State's own r a i l 

l i n e to undercut the procompetitive objectives the State sought 

to achieve i n pursuing the CP east-of-the-Hudson trackage r i g h t s 

i n the f i r s t place. 

P l a i n l y , there i s no v a l i d j u s t i f i c a t i o n f o r CSX's 

e f f o r t s to hobble CP's a b i l i t y to be an e f f e c t i v e competitor f o r 

Harlem River Yard t r a f f i c by re q u i r i n g that that t r a f f i c 

i n e f f i c i e n t l y and at c r i t i c a l a d d i t i o n a l expense be routed 

through the Oak Point Yard. CP urges the Board to enforce i t s 

p r i o r r u l i n g s and d i r e c t CSX to allow CP to use Harlem River Yard 
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i n accordance w i t h i t s agreement w i t h the yard's operator, so 

that CF can move t r a f f i c d i r e c t l y i n and out of the yard. 

2. Via CSX Switching, CP l a Bntitlad To Accaaa 
A l l Shippara Sarvad through tha Hunta Point 
Tarmlnal 

The Board's decisions i n t h i s proceeding granted CP 

"access to a l l shippers i n the Bronx and Queens" via CSX 

switching. Decision No. 109 at 7; accord. Decision No. 123 at 

14-15. The decisions made no exception f o r shippers served 

through the CSX trackage located at the Hunts Point Terminal used 

for bulk t r a n s f e r purposes. These tracks l i e w i t h i n the Bronx, 

and shippers served by them c l e a r l y f a l l w i t h i n the scope of the 

r i g h t s awarded to CP. See Gilmore E.V.S., Ex. 1 (a n.ap which 

shows the l o c a t i o n of the Hunts Point Term.inal i n the Bronx) . 

CSX i s taking the p o s i t i o n that CP can have no access 

to these shippers, because the CSX bulk t r a n s f e r tracks 

c o n s t i t u t e a "CSX f a c i l i t y " t.hat i s somehow o f f l i m i t s to CP. 

CSX's argument, taken t c i t s l o g i c a l extreme, wouid mean that CP 

could have access tc ns. shippers i n the Bronx and Queens, because 

that access can only be obtained through use of CSX f a c i l i t i e s . 

Clearly, the Board granted access to CP v i a CSX switching t o 

Hunts Point Terminal shippers, l i k e a l l other Bronx and Queens 

shippers. 
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The Hunts Point Terminal i s owned by the C i t y of New 

York and leased to the Hunts Point Co-op. The Co-op, which i s 

made up of fresh f r u i t and vegetable wholesalers, has i n t u r n 

leased four tracks to CSX (Conr-iil was the pre-merger lessee) . 

CSX uses the tracks as a bulk tra n s f e r point where cars are 

sp'-'tted e i t h e r f o r o f f - l o a d i n g onto trucks, or for loading from 

trucks onto the cars. CSX contracts with a company c a l l e d 

Bulkmatic to perform the o f f - l o a d i n g and on-loading service. See 

Enforcement V e r i f i e d Statement of Mario LaBarbera ("LaBarbera 

E.V.S.")(appended). 

The Hunts Point Terminal i s a major source of east-of-

t'.i?-Hudson t r a f f i c , serving a broad range of shippers that 

require cransloading from r a i l t o truck and vice-versa. CP needs 

switching access to the CSX Dulk tra n s f e r trackage at Hunts Point 

Terminal to serve not only ConAgra (whose f l o u r t r a f f i c CP i s 

already handling), but also shippers of such commodities as 

p l a s t i c s , sweeteners, and other bulk-type movements. See Gilmore 

E.V.S. 'appended). Bulkmatic has advised CP that i t i s prepared 

to perform the same services f o r CP that i t i s performing f o r 

CSX. See LaBarbera E.V.S. (appended). 

To permit CP to be an e f f e c t i v e competitor f o r movement 

of t r a f f i c served through the Hunts Point Terminal, CP urges the 
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Board t o enforce i t s e a r l i e r decisions so that CP i s given access 

v i a switching to CSX's bulk t r a n s f e r trackage i n that t e r m i n a l . 

gOMCLUfilON 

For the reasons set f o r t h above, CP's p e t i t i o n f o r 

enforcement should be granted. 

Respectfully submitted. 

July 27, 1999 
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TIMOTHY G. MULCAHY 
CANADIAN PACIFIC RAILWAY COMPANY 
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ATTACHMENT A 
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Attachment A, the east-o£-the-Hudson trackage 
rights agreement between CSX and CP, contains 

confidential Information and Is being filed with 
the Board under seal pursuant to the protective 

order In this proceeding 
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ATTACHMENT B 
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Attachment B, the Oak Point Yard switching 
agreement between CSX ard CP, contains 

confidential Information and Is being filed with 
the Board under seal pursuant to the protective 

order In this proceeding 
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' j a U l b i a K i i . 

ENFORCEMENT VERIFIED STATEMENT OF 
PAUL D. GILMORE 

My name i s Paul D. Gilmore. I am Vice President 

Eastern Operations of the Canadian P a c i f i c Railway Company 

("CPR"). 1/ I submitted two v e r i f i e d statements i n the opening 

phase of t h i s proceeding, 3ne i n the reply phase, and two i n the 

reconsideration phase. I n t h i s enforcement v e r i f i e d statement, I 

address two issues: (1) the operating i n e f f i c i e n c i e s associated 

with CSX's p o s i t i o n that CP must u t i l i z e CSX switching v i a the 

Oak Point Yard i n order to access the p r i v a t e l y operated Harlem 

River Yard, a p o s i t i o n which ignores the fa c t t h a t CP t r a i n s pass 

the Harlem River Yard en route to and from the Oak Point Yard and 

the related fact that operating convenience and cost e f f e c t i v e 

service to shippers mandate that CP should use the Harlem River 

Yard f o r d i r e c t pick-up and set-out of cars as we l l as the 

o r i g i n a t i o n and termination of t r a i n s where appropriate; and 

(2) the adverse competitive consequences associated w i t h CSX's 

po s i t i o n that CP cannot access (via CSX switching) shippers i n 

1/ This statement i s being submitted on behalf of CPR, Delaware 
and Hudson Railway Company, Inc. ("D&H"), Soo Line Railroad 
Company, and St. Lawrence & Hudson Railway Company Limited 
( c o l l e c t i v e l y , including CPR, referred to as "Canadian Pac i f i c 
Parties" or "CP"). I continue to use i n t h i s statement the 
abbreviated terms, such as CSX and east-of-the-Hudson l i n e , 
defined i n my e a r l i e r v e r i f i e d statements. 
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the Hunts Point Market area of the Bronx, as well as the i l l c g i c 

of CSX's p o s i t i o n i n l i g h t of the Board's decision granting CP 

access to a l l shippers i n the Bronx and Queens. 

I . CP Should Not Hava To Uaa CSX Oak Point Yard-Baaad 
Switching in Ordar To Accaaa tha Harlam Rivar Yard 

As shown on Exhibit 1 hereto, the Harlem River Yard i o 

located adjacent to New York State's Oak Point Link (over which 

CP has obtained trackage r i g h t s by agreement w i t h the State of 

New York) ; t^-us, to obtain access to the yard, CP does not have 

to u t i l i z e any CSX trackage. A CP t r a i n that terminates at Oak 

Point Yard passes by the Harlem River Yard s h o r t l y before i t 

arrives at the Oak Point Yard; s i m i l a r l y , a CP t r a i n o r i g i n a t i n g 

at Oak Point Yard passes by the Harlem River Yard s h o r t l y a f t e r 

departing the Oak Point Yard. 

CSX has no ownership i n t e r e s t i n the Harlem River Yard, 

which i s owned by the State of New York and leased to a t h i r d -

party operator; s i m i l a r l y , CSX has no ownership i n t e r e s t i n the 

Oak Point Link, the l i n e which provides access to the Harlem 

River Yard and which l i k e the Yard i s owned by the State of New 

York. But CSX controls CP's access t o the Harlem River Yard 

because i t e f f e c t i v e l y controls dispatching of movements over the 

Oak Point Link. 
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The Harlem River Yard plays a c r i t i c a l l y important r o l e 

i n CP's a b i l i t y to develop a competitive east-of-the-Hudson 

service. F i r s t , CP expects i t t o be a major o r i g i n a t i o n and 

termination point f o r .\ntermodal t r a f f i c , and a n t i c i p a t e s among 

other things handling "short-haul intermodal" t r a f f i c (using 

s p e c i a l l y designed CP equipment) and Roadrailer t r a f f i c through 

the yard; CP also plans to compete w i t h CSX f o r the handling of 

substantial waste movements that o r i g i n a t e at the yard. Second, 

the yard w i l l be used by CP f o r storage of locomotives and cars. 

In order to compete e f f e c t i v e l y f o r t r a f f i c movements 

that o r i g i n a t e or terminate at Harlem River Yard, CP must be able 

to handle those movements d i r e c t l y from the yard. Thus, f o r 

example, where a CP t r a i n i s terrninating at Oak Point Yard, i t 

must be able to set-out cars destined f o r Harlem River Yard as i t 

passes by the yard using the Oak Point Link. S i m i l a r l y , where an 

e n t i r e t r a m originates at Harlem River Yard, CP must be able to 

move that t r a i n from the yard along the east-of-the-Hudson l i n e 

to Schenectady. 

As an operational matter, i t makes no sense t o require 

CP to route a l l of i t s Harlem River Yard t r a f f i c through Oak 

Point Yard i n circumstances where CP's operating r i g h t s take i t 

d i r e c t l y by Harlem River Yard. Back-hauling t r a f f i c v i a CSX 

switching to a.nd from Harlem. River Yard so that a l l CP t r a f f i c i s 

- 3 -
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handled at Oak Point Yard adds an u n j u s t i f i a b l e layer of 

i n e f f i c i e n c y and costs to CP's operations, and threatens the 

competitive effectiveness of those operations. Moreover, i t adds 

unnecessary congestion to the Oak Point Yard, which CSX complains 

i s already congested. 

I t i s p a r t i c u l a r l y inappropriate to subject the CP 

t r a f f i c handled via Harlem River Yard to the type c l backhauling 

i n s i s t e d upon by CSX. That t r a f f i c i s t y p i c a l l y time-sensitive, 

thm-margir "-ermodal t r a f f i c that cannot a f f o r d the delays 

associated w i t h .andling through Oak Point Yard and the costs of 

an e n t i r e l y unnecessary CSX switch. 

Under the east-of-the-Hudson trackage r i g h t s agreement 

entered i n t o between CSX and CP, CSX agrees to allow CP to use 

Harlem River Yard temporarily to pick up and set o f f blocks of 

intermodal t r a f f i c a:;d to run intermodal t r a i n s i n and out of the 

yard so long as conventional containers on f l a t cars or t r a i l e r s 

on f l a t cars are used, the commodities c a r r i e d are other than 

s o l i d municipal waste, and the equipment used i s neither 

Roadrailer or s i m i l a r "non-conventional" equipment. The 

exceptions established by CSX e f f e c t i v e l y n u l l i f y the r i g h t s CSX 

purports t o grant. 

F i r s t , although CSX's temporary use arrangement would 

permit CP t o d i r e c t l y access Harlem River Yard using double-stack 

- 4 
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equipment, such equipment cannot operate over the east-of-the-

Hudson l i n e because i t cannot clear parts of the Metro-North 

trackage and so the r i g h t t o use t h i s equipment i n t o and out of 

the Harlem River Yard i s , as CSX knows, meaningless. CP has 

always planned t o handle intermodal t r a f f i c o r i g i n a t i n g and 

terminating at Harlem River Yard as part of i t s "short-haul 

intermodal" service, which moves i n s p e c i a l l y designed f l a t cars 

(double stacks are not used). These f l a t cars are "non-

conventional" equipment under CSX's d e f i n i t i o n . Hence, CSX would 

bar CP from d i r e c t l y accessing the Harlem River Yard w i t h t h i s 

equipment, and would instead require CP t o route a l l Harlem River 

Yard t r a f f i c using t h i s equipment through the Oak Point Yard. 

Second, CSX's l i m i t a t i o n s would p r o h i b i t CP from 

emplo-'ing Roadrailer equipment i n exercising i t s d i r e c t access 

r i g h t s to Harlem River Yard. Rather, under CSX's scheme, 

shipments i n t h i s equipment -- l i k e shipments i n the "non-

conventional" intermodal f l a t c a r s -- would have to move through 

Oak Point Yard using a CSX switch. This wou.ld preclude the 

p o s s i b i l i t y of CP moving Roadrailers to or fxcm New York C i t y i n 

cooperation w i t h Norfolk Southern, and would therefore deny the 

New York Ci t y market possible competitive a l t e m a t i v e s . 

Third, under CSX's temporary use a u t h o r i t y , shipments 

of municipal s o l i d waste -- one of the s i g n i f i c a n t markets CP 
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plans to develop using the Harlem River Yard -- cannot be handled 

by CP on a d i r e c t basis, but rather must eitploy a CSX switch and 

move through Oak Point Yard. 

These l i m i t a t i o n s e f f e c t i v e l y undercut CP's a b i l i t y t o 

compete with CSX f o r t r a f f i c served through the Harlem River 

Yard. There should be no l i m i t a t i o n s on CP's use of the Harlem 

River Yard. Rather, CP should be permitted t o use Harlem River 

Yard (subject to the agreement of the yard's operator) t o pick-up 

and set-out cars, to o r i g i n a t e and terminate t r a i n s , and f o r any 

other purpose, and should not be shackled to the i n e f f i c i e n c i e s 

and costs of having to u t i l i z e of Oak Point Yard f o r every 

movement. 

IX. CP Should Ba Parmittad To U t i l i z e CSX Switching 
To Accaaa Shippers in '.:ha Hunta Point Markat Araa 

CSX i s taking the p o s i t i o n that shippers served through 

the Hunts Point Terminal are o f f l i m i t s to CP. Disregarding the 

fa c t that the terminal i s w i t h m the Bronx and that the Board 

granted CP access to a l l shipper?* i n the Bronx through use of CSX 

switching, CSX nonetheless asserts that the terminal i s somehow 

d i f f e r e n t from the rest of the Bronx. I n f a c t , there i s no 

dif f e r e n c e . CP's r i g h t of access extends t o a l l CSX r a i l 
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f a c i l i t i e s i n the Bronx, and the Hunts Point Terminal i s no 

d i f f e r e n t from the rest of those f a c i l i t i e s . 2/ 

Contrary t o the Board's decisions, CSX i s attempting t o 

be the exclusive provider of r a i l service t o a l l shippers served 

through the Hunts Point Terminal. These shippers include not 

only Conagra (whose t r a f f i c CP i s already handling, but CSX i s 

refusing to switch i n t o the t e r m i n a l ) , but also shippers of other 

bulk-type commodities such as p l a s t i c s and sweeteners. The 

volume of t r a f f i c handled through the terminal i s q u i t e 

substantial. CP i s anxious to compete f o r t h i s t r a f f i c . 

CP urges the Board, consistent w i t h i t s e a r l i e r 

decisions, to require CSX t o extend to CP access t o the Hunts 

Point Terminal, using CSX switching to achieve such access. 

2/ As shown m Exhibit 1 hereto, the Hunts Point Terminal i s i n 
the Bronx and but one of a network of CSX r a i l f a c i l i t i e s serving 
shippers i n that borough. 
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1, Paul D Gilmore, declare under penalty of perjury 

that the foregoing is true and correct to the best of my 

knowledge and belief Further, I certify that I am qualified 

and authorized to file this verified statement 

Executed on July 19, 1999 

~^ Paul D Gilmore 
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ENFORCEMENT VERIFIED STATEMENT OF 
MARIO LABARBERA 



ENFORCEMENT VERIFIED STATEMENT OF 
MARIO LABARBERA 

My name i s Mario LaBarbera. I am c u r r e n t l y D i r e c t o r -

Asset Management of the Canadian Pac i f i c Railway Company ("CPR"), 

a p o s i t i o n I have held since January 1999. 1/ Before j o i n i n g 

CPR, I held a v a r i e t y of positions w i t h Consolidated R a i l 

Corporation ("Conrail"), beginning i n 1984, including Special 

Accounts Manager (Montreal), Project Coordinator (Philadelphia), 

Area Manager - I n d u s t r i a l Development (Selkirk, NY), Manager -

Canadian Development (Montreal), Manager - Canadian Sales and 

Development (Montreal), and Manager - Canadian Sales (Montreal). 

As a r e s u l t of my jo'c r e s p o n s i b i l i t i e s at Conrail, I am 

f a m i l i a r w i t h the northeastern United States markets that CP 

seeks t o serve through i t s "east of the Hudson" trackage r i g h t s . 

I understand that CSX has been required by the Surface 

Transportation Board to provide CP w i t h switching access t o 

JL/ This statement i s being submitted or behalf of CPR, Delaware 
and Hudson Railway Company, Inc. ("D&H"), Soo Line Railroad 
Company, and St. Lawreni-"> & Hudson Railway Company Limited 
( c o l l e c t i v e l y , i n c l u d i r I ''R, r e f e r r e d to as "Canadian P a c i f i c 
Parties" or "CP"). I u _ i n t h i s statement the same abbreviated 
terms, such as CSX and east-of-the-Hudson l i n e , are employed i n 
the accompanying Enforcement V e r i f i e d Statement of Paul D. 
Gilmore. 
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TBI 
shippers i n the Bronx and Queens i n order to improve r a i l 

competition i n that area. I f u r t h e r understand th a t CSX has 

refused to switch CP t r a f f i c (through the Oak Point Yard) t h a t 

e i t h e r o r i g i n a t e s or terminates at the Hunts Point Terminal i n 

the Bronx. In connection w i t h my current job r e s p o n s i b i l i t i e s at 

CP, I have become f a m i l i a r w i t h the nature of CSX's r a i l 

operations i n the Hunts Point Terminal area. 

The Hunts Point Terminal i s owned by the C i t y of New 

York and i s located i n the Bronx. The terminal area has been 

leased by the City to Lhe HMnts Point Co-op, which i s made up of 

fresh f r u i t and vegetable wholesalers. The Co-op has i n t u r n 

licensed four tracks to C^" ( a c t u a l l y , the license ran t o 

Conrail, and now CSX has succeeded t c i t ) . CSX uses these four 

tracks as a bulk t r a n s f e r point. Cars are spotted on the tracks 

f o r o f f - l o a d i n g of t h e i r contents onto trucks. CSX contracts 

w i t h a company ca l l e d Bulkmatic to perform the actual o f f l o a d i n g 

and onloading service. 

CP i s handling t r a f f i c f o r the ConAgra Flour M i l l i n g 

Company which i t has a t t r a c t e d away from CSX and which, when 

handled by CSX, has used the CSX Hunts Point Terminal tracks f o r 

bulk t r a n s f e r onto trucks. Now that CP i s moving t h i s t r a f f i c , 

CF wants to use these same CSX tracks f o r bulk t r a n s f e r purposes. 

- 2 -
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Bulkmatic has indicated t o CP that i t i s prepared t o perform the 

same services f o r CP that i t i s now performing f o r CSX. But CSX 

i s r efusing t o switch the CP ConAgra cars t o the CSX Hunts Point 

Terminal tracks. CSX has made i t clear that t h i s r e f u s a l w i l l 

extend t o any t r a f f i c CP wishes to o r i g i n a t e or terminate at 

CSX's Hunts Point Terminal track. 

This re f u s a l has forced CP to make a l t e r n a t i v e 

arrangements on a temporary emergency basis. CP's ConAgra cars 

are switched by CSX to the Harlem River Yard, and CP has entered 

i n t o a temporary arrangement wit h Bulkmatic to o f f - l o a d the cars 

onto trucks there. This arrangement has been s i g n i f i c a n t l y less 

e f f i c i e n t than using the CSX Hunts Point Terminal tracks f o r bulk 

t r a n s f e r purposes and i s not a viable long-term option, f o r 

several reasons. The primary focus of CP's operations at Harlem 

River Yard i s intended to be intermodal business and the tr a n s f e r 

of municipal waste to containers. Once t h i s intermodal and 

municipal waste business i s f u l l y developed, there w i l l be 

i n s u f f i c i e n t capacity at Harlem River Yard f o r the bulk t r a n s f e r 

business. Moreover, Hunts point i s a food products and food 

grade terminal, whereas Harlem River Yaid i s oriented toward non

food products. 
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Given t h a t , as I understand i t , the Board granted CP 

the r i g h t t o access a l l CSX f a c i l i t i e s i n the Bronx v i a CSX 

switch, there i s no v a l i d reason f o r CSX to refuse t o switch CP's 

cars to and from CSX's Hunts Point Yard tracks. 

m 
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VERIFICATION 

I, Mario LaBarbera, declare under penalty of perjury 

that the foregoing is true and correct to the best of my 

knowledge and belief. Further, I certify that I am qualified and 

authorized to file this verified statement. Executed on July 3*7 

1999. 

TDTflL P.as 
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Before the 

SURFACE TRANSPORTATION BOARD 

STB Finance Docket No. 33388 (Sub-No. 69) 

RESPONSIVE APPLICATION- STATE OF NEW YORK, 
BY AND THROUGH ITS DEPARTMENT OF TRANSPORTATION, 

AND THE NEW YORK CITY ECONOMIC DEVELOPMENT CORPORATION 

VERIFIED STATEMENT 

OF 

RANDY R. LEADERS 

1. My n?»me is Randy R. Leaders and my business address is ConAgra Grain 

Processing Companies, Nine ConAgra Drive, On.aha, Nebraska, 68102-5009. 

2. I am Director of Transportatio i for ConAgra Flour Mill'ng Company 

("ConAgra"). 

3. 1 make this declaration based on personal knowledge gained in the performance of 

my duties and records maintained by ConAgra in the ordinary course of business. 

4. ConAgra is one of the Nation's largest producers and suppliers of flour. Our 

customers include commercial bakers. 



5. -Many commercial bakers prefer to receive flour by truck. In some instances, they 

prefer truck delivery because receiving flour in truckload quantities enables them to minimize 

inventory costs. In some instances bakers simply do not have the necessary facilities to receive 

rail cars. 

6. In order to be able to provide responsive, timely and cost effective services to our 

customers we rely heavily on bulk transfer facilities that transfer flour from rail cars to trucks. 

7. A bulk transfer facility on which we rely extensively in serving our customers, in 

the New York metropolitan area is located at Hunts Point in the Borough of Bronx. 

8. The Hunts Point bulk transfer facility ("Hunts Point Terminal") is operated by 

Bulkmatic. Until June 1, 1999 it was served by Conrail. Since that date, it is served by CSX 

Transportation, Inc. ("CSXT'). 

9. Because of the importance of the Hunts Point Terminal to our ability to serve our 

customers in the New York metropolitan area, we followed with interest the above-captioned 

proceeding and were pleased when the Board granted to Canadian Pacific Railway Company 

("CP") trackage rights to serve facilities in the Bronx. 

10. Eariy in June we negotiated rates with CP for the delivery of a multiple carload 

shipment of flour to the Hunts Point Terminal. 

11. CSXT informed us on June 17, !999 that it would not deliver c-ir flour to the 

Hunts Point Terminal CSXT informed us that it has leased the Hunts Point Terminal which 

makes it a CSXT facility rather than a "customer" facility subject to CP trackage rights. 

12. CSXT informed us that it will deliver carload shipments to the Hunts Point 

Tenninal only if they are routed via CSXT. In attempting to negotiate competitive rates via 

CSXT, they proposed that we agree not to utilize any other transfer facility within 50 miles of 



New York City. We advised CSXT that we could not agree to such a restriction since it wouid, 

among other things, interfere with our ability to use any of the three Norfolk Southem Railway 

Company ("NS") transfer facilities in the New York City area for shipments from NS origins. 

13. On June 1, 1999 we made a shipment to the Hunts Point Terminal via CP. Upon 

arrival in the Bronx, CSXT refused to allow the shipments to be unloaded. CP had to take the 

shipment to the Oak Point Yard in Northem New Jersey thereby adding one additional day of 

transit time. 

14. The inability to route CP cars through the Hunts Point Terminal or to obtain 

competitive rates from CSXT without agreeing to a restriction against using any other bulk 

transfer facility within 50 miles of New York City is seriously interfering with our ability to 

serve our customers in the New York metropolitan area. 



VERIFICATION 

1, Randy R. Leaders, verify under penalty of perjury that the foregoing Verified Statement 

is tnie and correct to the best of my knowledge and belief Further, I certify that I am qualified 

and authorized to file this Verified Statement. 

Executed: July 19, 1999 

89601 I 
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Ome* of th« Secretary 
a t 

JUN 23 1999 
Part ot 

Public Rtcorfl 

HOGAN & HARTSON 

June 19, 1999 

COLUMBIA SQUAU 

555 THIKTZCNTH STUETr. NW 

WASHINCTON. DC X0004-1109 

TU. (Ml) 6S74C00 

FAX (Ml) U7-MI0 

ICS 

> 

Washmgton, DC 20423-0001 

Re: 

EUC VON SALZZN 
PArrNU 

DIUCT DIAL (202) 837-5716 

BY HAf :L> D E L I V E R Y 

The Honorable Vernon A. Williams 
Secretarj', Surface Transportation Board 
Case Control Branch 
ATTN: STB Finance Docket No. 33388 
Surface Transportation Boax J 
1925 K Street, N.W. 

y 
Finance Docket No. 33388, CSX Corporation aiiHl CSA Transportation. Inc.. 
Norfolk Southern Corporation and Norfolk SoT thern Railway Company -
Control and Operating Leases/Agreements - Conrail Inc. and Consolidated 
Rail Corpoiration 

Finunce Docket No. 33388 (Sub No. 69i, Responsive Application - State of 
New York, By and Through Its Department of Transportation, and The New 
York City Economic DeveIopmc .it Corporation 

Dear Secretary Williams: 

Pursuant to the tburth ordering paragraph of Surface Transportation Board 
("Board" or "STB") Decision No. 123, served May 20, 1999, modifj-ing Decision No. 109, served 
December 18. 1998. Canadian Pacific Railway Company. Delaware and Hudson Railway 
Company, Inc., Soo Line Railroad Company, and St. Lawrence & Hudson Railway Company 
Limited (collectively "CP") hereby mform the Board that CP intends to evercise the rights 
granted by *he .Board in Decision No. 89. served July 23. 1998, and in Decisions Nos 109 and 
123. 

Sincerely, 

Eric Von Salzen 
Attorney for Canadian Pacific Railway Company. 
Delaware and Hudson Railway Company, Inc.. Soo 
Line Railroad Company, and St. Lawrence & 
Hudson Railway Company Limited 

E\'S/cmd 
cc: Counsel for Parties Required To Be Served 

l A CXXXMUBO CO 
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FEB 16 « 

DENNIS G LYONS 
tZOZl S42-5858 

public Rscora 

A R N O L D & P O R T E R 
5 5 5 TWELFTH STREET, NW 

WASHINGTON, n c . 2 0 0 0 4 - I 2 0 6 

12021 942-500O 
fACSIMlLE aOJi 942 5909 

February 16,1999 

The Honorable Vemon A. Williams 
Secretary, Surface Transportation Board 
Mercury Building, Room 700 
1925 K Street, N.W. 
Washington, D.C. 20423 

Re: Finance Docket No. 3338S, CSX Co> poration and CSX 
Traniportation, Inc., Norfolk Southern Corporation and 
Norfolk Southern Raihvty Company - Control and 
Operating Leases/AgreenientS;»^*0Brj|]il Incnmks. 
Consolidated Rail CQrporat^r^ub.No. 69) ) 

Dear Secretary Williams: 

Enclosed are an original and twenty-five (25) copies of CSX-177, "Response of 
CSX Corporation and CSX Traasportation, Inc. to Amtrak's Motion for Leave to File 
Appended Verified Statement of Richard D. Simoncn," for filing in the above-referenced 
docket. 

Please note that a 3.5-inch diskette containing a WordPerfect 5.1 fonnatted copy 
of the filing is also enclosed. 

Thank you for your assistance in this matter. Please contact mc if you have any 
questions. 

Dennis G. Lyons 
Counsel for CSX Corporation 
and CSX Transportation, Inc. 

Enclosures 
via harui delivery 

cc: All Parties to the Service List 
in Sub-No. 69 



Oft'c* CSX-177 

F E B 1 6 1999 SURFACE TRANSPORTATION BOARD 
Psrt ot 

Public Bscora 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

— CONTROL AND OPERATING LEASES/AGREEMENTS — 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

STB Finance Docket No. 33388 
(Sub-No. 69) 

RESPONSIVE APPLICATION - STATE OF NEW YORK, BY AND THROUGH ITS 
DEPARTMENT OF TRANSPORTATION, AND 

THE NEW YORK CITY ECONOMIC DEVELOPMENT CORPORATION 

Response of CSX Corporation and CSX Transportation, Inc. 
to Amtrak's Motion for Leave to File 

Appended Verified Stateip<;nt of Richard D. Simonen 

CSX Corporation and CSX Transportation, Inc. (collectively, "CSX") hereby 

respond to NRPC-15, Amtrak's Motion for Leave to File Appended Verified Statement 

of Richard D. Simonen. 

CSX has no objection to the filing of Mr. Simonen's Verified Statement. As 

indicated in the attached Verified Statement of R. Paul Carey, the Simonen Verified 

Statement in fact does pou t out an error in Mr. Carey's Verified Statement filed in 

CSX-175, for which Mr. Carey (and we) apologize. 



In point of fact, on the Stuyvesant to Schenectady/Hoffinans segment, Conrail 

does pay Amtrak a fixed amount per track mile, adjusted annually for inflation, in respect 

of the maintenance services performed by Amtrak on that segment. Since the amounts 

that Amtrak owes Conrail for Amtrak's operations over the segment exceed the amounts 

payable to Amtrak, the result is an ofTset with a net payment coming to Conrail. 

CSX doc.: aot believe that this misst:!tement alters or affects the point made in 

Part IV of CSX-175, its reply to the CP Petition for Reconsideration and Clarification of 

Decision No. 109. The point there made was that to the extent any activities of CP in its 

use of the trackage rights cause out-of-pocket expenses to CSX in regard to CSX's 

relationship to Amtrak, of a sort that would not have occurred but for that use, those 

expenses should be paid as a separate item of trackage rights compensation. CSX-175 

at 17-18. Amtrak is not and will not be in privity of contract with CP and so, 

presumably, Amtrak will not be paid anything by CP. Thus, there could be no "offset," 

accordingly, of amount payable by CP to Amtrak against amoimts payable to CP to 

CSX, or vice versa, as was suggested in CP-28 at 16-18. In any event, it is plain that 

none of these extra costs could in any way affect the interest rental element oi the 

trackage rights fees, since any amounts payable to Amtrak would be "below the ^eeP-

related amounts. We note that the VeriLed Statement of Mr. Simonen is in agreement 

with Mr. Carey that the activities of CP might furnish an occasion for Amtrak to seek 

additional payments in respect of both ofthe segments which will be used by CP. 



There is no reason for the Board to pass judgment on this issue at this time, and it 

will suffice if the Board simply notes the issue and declines to declare valid the "offset" 

requested by CP of its alleged "payments" to Amtrak against the trackage righ* fee 

payable to CSX. 

ResotttfuDy submittedi 

Samuel M. Sipe, Jr. 
David H. Coburn 
STEPTOE & JOHNSON LLP 
1330 Connecticut Ave., N.W. 
Washington, D.C. 20036-179! 
(202) 429-3000 

Mark G. Aron 
Peter J.Shudtz 
CSX CORPORATION 
One James Center 
901 East Cary Street 
Richmond, VA 23129 
(804) 782-1400 

February 16,1999 

Dennis G. Lyons 
Richard L. Rosen 
Sharon L. Taylor 
ARNOLD & PORTER 
555TweIfUi Street, N.W. 
Washington, D.C. 20004-1202 
(202) 942-5000 

P. Michael Giftos 
Paul R. Hitchcock 
CSX TRANSPORTATION, INC. 
One James Center 
500 Water Street 
Speed V xleJ-120 
Jacksonville, FL 32202 
(904)359-3100 

Counsel for CSX Corporation and 
CSX Transportation, Inc. 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 333«» 
(S>b-No. 69) 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 

NORFOLK SOUTHERN RAILWAY CORPORATION 
-CONTROL AND OPERATING LEASES/AGREEMENTS-

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

VERIHED STATEMENT OF 

R PAUL CAREY 

My name is R. Paul Carey; my present position is General Manager - Contracts 

with Consolidated Rail Corpoiation. I have previously given Verified Statements in this 

matter, most recently in CSX-175, "Reply of CSX Corporation and CSX Transportation, 

Inc. to Canaoian Pacific Parties' Petition for Reconsideration and Clarification of Decision 

No. 109," which was filed on January 27,1999. 

I have had called to my attention, and have read, NRPC-15, "Amtrak Motion for 

Leave to File Appended Verified Statement of Richard D. Simonen," and that Verified 

Statement of Mr. Simonen. 

Mr. Simonen has in fact identified a mistake, for which I ̂ logize to the Board, in 

my Verified Statement in CSX-175. Although it is true that Conrail does not make any 



"payment to Amtrak for the Stuyvesant-Schenectady/Hoffinans segment maintained by 

Amtrak, under the terms of the P-H Agreement, as modified by the Agreement dated 

April 10,1996, Connul accepts a net payment torn Amtrak which is reduced by the amount 

owed to Amtrak for Conrail's share of the maintenance costs over that Amtrak-maintained 

segment. Mr. Simonm correctly describes the underlying apportionment of costs 

ipplicable to the Amtrak-maintained segments. 

While I am glad to correct the record ii this regard, it is my belief that this 

misstatement on my part does not affect the point that was mude in CSX-175 (Part IV 

at 17-18), based on my statement, namely, that if there arc out-of-pocket costs to CSX 

caused by CP's activities on the segments over which CP will operate, that hould be borne 

by CP. 



VERIFICATION 

I, R. Paul Carey, declare under penalty of perjury that the foregoing 

is true and correct. Fuither, I certify that I am qualified and authorized to 

flic this statement. Executê ! on February 12, 1999. 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSP RTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

STB Finance Docket No. 33388 (Sub-No. 69) 

RESPONSIVE APPLICATION--STATE OF NEW YORK, 
BY AND THROUGH ITS DEPARTMENT OF TRANSPORTATION, 

AND THE NEW YORK CITY ECONOMIC DEVELOPMENT CORPORATION 

CANADIAN PACIFIC PARTIES' REPLY IN OPPOSITION TO 
CSX MOTION TO SUPPLEMENT THE RECORD 

CSX 1 / claims that the Canadian Pacific Parties 2/ have 

s u r r e p t i t i o u s l y and a r b i t r a r i l y "changed the assumptions" used to 

cal c u l a t e i n t e r e s t r e n t a l f o r the east-of-the-Hudson l i n e , by 

assuming "that an interchange wi t h another c a r r i e r occurred i n 

the Albany area". CSX-176 at 1-2. This accusation i s f a l s e . 

1/ CSX Corporation and CSX Transportation, Inc. are 
c o l l e c t i v e l y r e f e r r e d to as "CSX". 

2/ "Caiadian Pa c i f i c Parties" or "CP" refer c o l l e c t i v e l y to 
Canadian P a c i f i c Railway Company, Delaware and Hudson Railway 
Company Inc., Soo Line Railroad Company, and St. Lawrence & 
Hudson Railway Company Limited. 

WMX: • t t t T l / l • 0119371.02 



D i s c u s s i o n 

The Canadian P a c i f i c Parties' witness, Joseph J. 

Plaistow, explained i n his Reconsideration Reply V e r i f i e d 

Statement that he was correcting CSX witness Whitenurst's " l i n e 

segment cost calculations by determining the variable costs of 

*ach t r a t f ? c movem.«nt d i r e c t l y rather than using a mileage pro

rate of STB determined costs." Plaistow Reconsideration R.V.S. 

at 12. Mr. Plaistow also explained that "In determining costs, I 

have used costing procedures i d e n t i c a l tn those used by the STB 

i n developing the Costed Waybill Sample." I d . au fl. Although 

his v e r i f i e d statement did not describe every d e t a i l of the 

determination of the variable costs of each movement, a l l those 

d e t a i l s were l a i d out i n his e l e c t r o n i c workpapers, which were 

f i l e ' - w i t h the Board and served on CSX at the time that CP-29 was 

f i l e d . 

Mr. Plaistow's v a r i a b l e cost calculations had t o 

r e f l e c t the f«ct that t r a f f i c on the east-of-the-Hudson l i n e has 

to be p h y s i c a l l y handled •- each car i s removed from one t r a i n 

and placed i n t o another t r a i n - - i n the Albany area. This 

a c t i v i t y , r e ferred tc as an " I & I switch" ( " i n t e r t r a i n and 

i n t r a t r a i n switch"), i s s i m i l a r t o the process of switching cars 

from one r a i l r o a d t o another (an "interchange switch"). The 

- 2 -
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question i s : How much does i t cost to perform t h i s " I & I 

switch" a c t i v i t y f o r east-of-the-Huison t r a f f i c ? 

On a system-wide basis, Mr. Plaip* >w's Costed Waybill 

Sample methodology assumes that an I & I switch occurs e ̂ ery 200 

miles and requires about 2.22 switch engine minutes per car. The 

east-of-the-Hudson l i n e , however, i s a low density l i n e , so 

e f f i c i e n c i e s of density that can reduce u n i t switching cost --

f o r example, through pre-blocking of t r a i n s and run-through 

operations -- are not available. Furthermore, t r a f f i c on the 

east-of-the-Hudson l i n e requires a switch a f t e r much less than 

the 200-mile system average. Ignoring these r e a l i t i e s , CSX 

witness Whitehurst, i n his v e r i f i e d statement i n CSX-176, applied 

an I & I switching cost that assumed that each east-of-the-Hudson 

car could be switched i n about one minute. 

Based on his experience i n numerous switching studies, 

Mr. Plaistow concluded that a better estimate of the time 

required f o r an I & I switch for the east-of-the-Hudson l i n e 

t r a f f i c would be 5.9 minutes per loaded car, and t h i s i s what he 

used. 

Mr. Plaistow's estimate of north-end I & I switching 

costs, based on 5.9 minutes per switch, comes to about $30 per 

loaded car, $25 higher than Mr. Whitehurst's f i g u r e based on his 

- 3 -
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assumption of one minute per switch. See Plaistow Supp. V.S. at 

5 n. 13. Although t h i s i s a si g n - f i c a n t difference, Mr. 

Plaistow's I & I ."^witching cost i s f i ^ r less than the $250 per car 

switching charge that CP would pay CSX f o r switching services i n 

New York C i t y , or even the $85.40 per car system-average 

switching cost advocated by CSX witness Whitehurst a a r l i e r i n 

these proceedings. 

There i s nothing mysterious about the fact that t h i s 

cost element was not part of Mr. Plaistow's e a r l i e r calculations 

i n CP-25 and CP-28. The e a r l i e r c a l c ulations were made on the 

basis of a s t r a i g h t mileage pro-rate. CSX witness Whitehurst 

c r i t i c i z e d that methodo]igy, and said that the most accurate way 

to a l l o c a t e costs i s the Board's Costed Waybill methodology. 

Whitehurst V.S. at 11-12. Therefore, i n his CP-29 f i l i n g Mr. 

Plaistow made a d i r e c t c a l c u l a t i o n of variable costs using t h a t 

methodology, as he expressly stated. Plaistow Reconsideration 

R.V.S. 8, 12 and Revised ^x. No, (JJP-2.4). 

Mr. Plaistow's attached Supplemental V e r i f i e d Statement 

explains these c a l c u l a t i o n s i n greater d e t a i l . 

CONCLUSION 

Thus, every ground on which CSX seeks leave to 

supplement the record i s wrong: Mr. Plaistow did not assume t h a t 

VWDC - t t t y j / l - C119J71 02 



there were interchanges with other c a r r i e r s at Albany, he d i d 

disclose that his CP-29 cost calculations used a d i f f e r e n t 

methodology than his two previous calculations:, and CP d i d not 

" s i l e n t l y i n f l i c t [ ] " "a d i s t o r t e d presentation . . . on the 

Board." CSX Motion To Supplement at 6. Mr. Plaistow's estimate 

of 5.9 minutes per loaded car switched i s f a r more r e a l i s t i c than 

Mr. Whitehurst's unsupported assumption of about one minute per 

loaded car. 

Nevertheless, the CSX motion to supplement serves a 

useful purpose, i n that i t h i g h l i g h t s the s e n s i t i v i t y of the SSW 

CgmpensaliPn methodology to in-put assumptions. I f the Albany 

area handling j s t s are underestimated as C<vX has done, the 

trackage r i g h t s charge would be i n f l a t e d by $0.43 per car mile. 

Although CP believes that Mr. Plaistow's switching cost estimate 

i s reasonable and well-supported, the fact i s that the precise 

amount of the cost i s necessarily a matter of estimation. This 

i s why CP proposes a "true-up" procedure to adjust a l l aspects of 

the trackage r i g h t s c a l c u l a t i o n based on actual operating 

experience. 

- 5 
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For the reasons set f o r t h above, the Board should deny 

CSX's motion to supplement the record. 

Respectfully submitted. 

February 12, 1999 

MARCELLA M. SZEL 
TIMOTHY G. MULCAHY 
CAl^ADIAN PACIFIC RAILWAY COMPANY 
Suite 500, Gulf Canada Square 
4 01 Ninth Avenue, S.W. 
Calgary, Alberta T2P 4Z4 
CANADA 
(403) 319-7474 

GEORGE W. MAYO, JR. 
ERIC VON SALZEN 
HOGAN & HARTSON L.L.P. 
555 Thirteenth Street, N.W. 
Washington, D.C. 200C4-1109 
(202) 637-5600 

Attorneys f o r Canadian Pac i f i c 
Railway Company, Delaware and 
Hudson Railway Company, Inc., Soo 
Line Railroad Company, and 
St. Lawrence & Hudson Railway 
Company Limited 
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Supplemental 
Verified Statement 

of 
Joseph J. Plaistow 

L Introduction and Summary 

My name is Joseph J. Plaistow. ' 1 have been asked by CP to respond to CSX's claims that ".. without 

advising the Board...", in my Reconsideration Reply Verified Statement (CP-29, Jan. 27, 1999) I "arbitrarily 

changed the assumptions under which..." I "...calculated the expenses of Conrail in determining the segment net 

eamings of the iine in the study year, 1995." ̂  CP has also asked me to respond to Mr. Whitehurst's verified 

statement, in which he sav s that"... Mr. Plaistow has taken a new approach in his calculations and there is no 

disclosure in [Mr. Plaistow's] statement or exhibits or the narrative ofthe filing which reve.-.ls or suggests the 

change in methodology." ' 

I will show: 

1) That I fully disclosed the cost estimation procedures i used, 

2) That 1 included all the data necessary for the STB or Mr. Whitehurst to evaluate and reproduce my calculations, 
and 

3) That the procedures I used produce the best estimates of actual costs. 

That points I) and 2). above, are correct is e-ident fr )m the fact that Mr Whitehurst based all the calculations 

in his February 5, 1999 verified statement on my machine-readable workpapers, which CP served on CSX and filed 

w ith the STB Obviously, I disclosed the bases of my calculations. 

With respect to point 3), which is the only substantive issue raised by CSX and Mr. Whitehurst, the procedures 

I applied to estimate the cost of sw itching carloads of fraffic from trains traversing the 'east-of-the-Hudson" line 

segment fo connecting trains are much more thorough and realistic than Mr Whitehurst's assumptions. 

Both Witness Whitehurst and I know that cars in trails that o>.erate jvtr the 'east-of-the-Hi.l'on ' line do not 

stay in those same trains from ongin to destination. Cars are switched out of the originating train and placed into 

other trains at the north end ofthe trackage rights line segment. Mr. Whitehurst used a mileage block pro-rate 

procedure to allocate costs to the trackage rights line, so he did not have to concem himself with actual operations 

" A statement of my qualifications is included in Section I of my December 10, 1998 Reply Verified Statement 
in this proceeding I am a Vice President and principal of L E. Peabody & Associates, Inc., an economic consulting 
firm in Alexandria. Virginia. 

^ CSX-176 at page 1. 

V^hitehurst Verified Statement, February 5, 1999, page 2. 
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and the locations of specific operating activities. He conceded, however, that a more accurate cost allocation could 

be made using variable cost data in accordance with the STB Costed Waybill Sample procedures. Whitehurst Jan. 

7, 1999 V S. at 11. In my January 27, 1999 verified statement, I costed each carload handled over the trackage 

rights line segment specifically and individually. I had to focus on what operating activities took place to provide 

customers service and where those operating activities were performed I included the cost of switching each car 

out ofthe irackage rights line segment train and into the connecting train (or vice versa). This operation took place 

at the north end of the trackage rights line segment in the Albany area. 

The real qu*̂ .stion is. "What is the best way fo cost the operation of switching the carload out of the 

originating train and into the connecting train?" In his February 5, 1999 verified statement, Mr. Whitehurst uses 

" I & I " (intertrain and intratrain) switch costs to approximate the associated operating costs. I will show that Mr. 

Whitehurst allows apprcxini.-'tely I minute per loaded car switched to perform the required switching operation at 

the end ofthe line segment. In my procedure, I have allowed 5.9 minutes per car switched for this operation. As 

explained in this statement, my procedure yields a result much closer to actual operating requirements than the 

Whitehurst estimate.'' 

I I . I Fully Disclosed the Cost F.stlmation Procedure 1 Used 

At pages 7-8 of my January 27, 1999 Reconsideration Reply Verified Sutement, I responded to Mr. 

Whitehurst's criticisms of my use of a mileage pro-rate procedure to estimate the revenues and costs of the "east-of-

the-Hudson" line I explained that, because the STB had limited CP fo overhead trackage rights, if was possible fo 

use a mileage block revenue allocation, as Mr. Whitehurst proposed. However, I noted that for expenses, Mr. 

Whitehurst failed to apply what he himself acknowledged was the most accurate allocation procedure. ' I stated, 

" I will correct Witness Whitehurst's cost al'ocation approximations with direct cost 
determinations for every one of the fraffic movements fo which CP gains access. In 
detennining costs. I have used costing procedures identical to those used by the STB 
in developing the Costed Waybill Sample " 

Thus I made clear that in my January 27, 1999 statement I was not following the mileage pro-rate procedure that I 

had used in my earlier statements CSX's claim that I changed my methodology without saying so • simply wrong. 

As the foregoing also makes clear. CSX is wrong to claim that I did not disclose the methodology that I was 

using in my January 27. 1999 statement. Obviously, the STB fully understands the procedures it applies to develop 

Switching a carload out of Train A and into Train B is called an " I & V switch if the same railroad operates 
both trains It is called an interchange switch if the trains are operated by different railroads Operationally, the 
switch at issGw is an " I & I " switch, but my objective is accurate costing. In my judgment, because of the light 
traffic volume on the "east-of-the-Hudson" iine, the costs of this switch are more closely approximated by URCS 
interchange costs, not URCS " I & I " costs. 

Mr Whitehurst had used a mileage block pro-rate to approximate line segment costs. He should have 
calculated those costs directly and specifically as I did. 



its Costed Waybill Sample. Evidently, Mr. Whitehurst understands those procedures also because he applied ihem 

in his Exhibits WWW-33 a.id WWW-34 of his February 5, 1999 verified statement. As Mr. W)>iiehurst states, from 

a costing perspective, utilizing my procedure applies costs substantially in excess of system average URCS " I & I " 

costs. Actually, my procedure estimates the cost of this " I & I " switch operation by using the URCS cost of an 

interchange plus an allowance for system average URCS "(& I " costs. I show below why my procedure produces a 

superior estimate of the cost of operation. 

Mr. Wfiitehurst also points out that' j | ly disclosed all the data necessary to apply the STB's procedures. At 

page I of 8 of Exhibit WWW-33, Mr. Whitehurst states: 

"In the workpapers to (Restated Exhibit No. (JJP-2.'̂ )], Mr. Plaistow provides a copy 
of file CSX.TXT used as input to the URCS Phase III batch process (discussed n 
Chapters 6, 7, and 8 of the Unifonn Railroad Costing Svstem Phase III Movement 
Costing Program User's Manual ('URCS Phase III User's Manual') at pages 36-53) 
in order to produce output variable costs for each movement in file CSX.PRN.' 

Mr. Whitehurst then proceeds to apply the operating chaiacteristics I had disclosed in those workpapers to the cost 

of each of the operations. In doing that, Mr. Whitehurst confirms that I provided all 'he data and explanation 

needed for an analyst to understand and test my calculations Thus, there is no basii for CSX's claim that I did not 

disclose the bases for my calculations. As discussed below, my calculations are correct. 

I I I . My Proceuures Produce a Superior Estimate of the Actual Costs ofthe Associated Operations 

Today's railroads are more profitable than in the past in large part becjuse they have become more efficient 

since :he passage of the Staggers Act. Improvements in switching efficiency ha/e . een a focus of improvements in 

operations. " Railroads have spent tens of millions of dollars to construct modem s% itching yards optimally located 

to minimize switching. At these yards, blocks of cars are assembled, and these blocks can be moved as a unit to 

destination with a minimum of additional required s' itching. The process of creating frain blocks is fhe heart of an 

efficient " I & I " switching function. It is most cost efficient when large blocks of cars destined for the s?me city can 

be assembled 

The trackage rights line segment lacks the traffic volume and density to support the creation of large car blocks 

that could reduce the " I & I " costs pei carload to system average levels. This is particularly true for trackage rights 

traffic, which is only 23% of fhe total traffic on the "east-of-the-Hudson" line. ' Cost efficiencies cannot be 

developed under these low-volume operations circumstances. No cost analyst know ing these facts of operations 

would cost this switching operafion at system average " I & I " costs as Witness Whitehurst has done. 

The acquisition of Conrail by CSX and Ni produces substantial switching efficiencies through the elimination 
of the required interchange switch between Conrail and CSX or NS for all the cars previously interchanged between 
the carriers (in some instances, an " I & I " switch may still be necessary at ihcsc locations) 

The 23% is diveloped by dividing the 13,140 total carloads subject to the trackage rights from Exhibit WWW-
34. page 12 of 13 of Witness Whitehurst's February 5, 1999, Verified Statement by the 56,416 tot?l carloads 
available from Exhibit No. (JJP-2.4) of my December 10, 1998 Verified Statement. 



URCS assumes that an " I & I " switch occurs every 200 miles. Over the years, this mileage interval between 

" I & I " switches has probably increased substantially above the 200 miles that approximated average operations 

decades ago While only actual operations information will tell the cost analyst what the mileage between " I & I " 

switch events really is, everyone knows that traffic handled over the "east-of-the-Hudson" line incurs higher than 

average switching costs and lower than average miles between " I & I " switch events. The task facing the cost 

analyst is finding the best way to approximate these costs in the absence of actual operations statistics. 

At page 3 of 8 of Exhibit WWW-33, Mr. Whitehurst lists the costs per switch engine minute at $3.5721 at the 

1995 URCS cost level. I agree. He also lists my switch engine minutes per switch as 8.874075,4.880745, and 

2.218515 for industry, interchange, and " I & 1" switches, respectively. 

Witnes.' Whitehurst used his incorrect version of the mileage block pro-rate " to approximate the line segment 

costs. 1 estimate that his methodology assumed that an " I & I " switching operation requires only 1 minute per 

loaded car switched (see Exhibit No. (JJP-11) for my derivation of this estimate ), This means that Mr. Whitehurst 

is assuming that less than one " I & I " switch per car will take place on the trackage rights line segment. I disagree. 

Switching cars from the trackage rights line segment train to the connecting train (or vice versa) will take a 

lot longer than 1 minute. I have participated in many switching studies and know that these operations cannot be 

carried out fhat quickly unless a substantial number of cars are being switched a' one time. I also know that for the 

trackage rights line segment, there will nd be sufficient volume to realize the cost efficiencies coincider* with high 

volume, multiple car switching. 

The end result of my and Mr. Whitehurst's analyses of this end-of-!lie-trackage-rights-line segment switch can 

be compared on the basis ofthe switch engine minutes included in our respective costs. For cars handled over the 

trat'Kage rights line segment to Schenectady, I us-d 5.9 minutes per loaded car switched "" between trains, and I 

believe that is a conservative estimate of the actual time required fo perform this switch operatic . at fhe north end of 

fhe trackage rights line segment. '' Mr Whitehurst's assumption that this operation can be accomplished in about I 

minute is unrealistic and unsupported by any analysis. By charging the line segment eamings with only 1 minute 

per car switched, witness Whitehurst has dramatically understated the time requirement and cost associated with this 

sw itching operation, in my judgment. This error in estimating the time required to perform this switching operation 

See pages 8 and 9 of my January 27, 1999 Reconsideration Reply Verified Statement. 

For this demonstration, i selected a movement from Buffalo to the Bronx, one ofthe more common "east-of-
the-Hudson" moves. 

For this operation my batch URCS Costed Waybill Sample procedure attributed 4.9 minutes from the 
interchange switch ;ost category and 0.9 minutes from the "I & I " switching cost categjry, for a toUl of 5.9 minutes 
per loaded car as the approximation of the time required for this "I & I " switch operation. 

' fhe cost character.stics of this ' I & I " switch are more closely approximated by URCS system average 
interchange sw itching costs because of the ligl.t traffic density of the iine. 



caused him to overstate the interest rental fee by 205%! 

IV. The Necessity tn Adopt a "True-up" Procedure and the Need to Verify the Reasonableness of SSffi 
CQmpgnsation Results 

In my January 7, 1999 Reconsideration Verified Statement, I recommended adopting a "true-up" procedure to 

correct for the difference between the actual and estimated costs of operating the trackage rights line segment. Mr. 

Whitehurst's February 5, 1999 Verified Statement highlights the necessity for adopting this "true-up" because it 

emphasizes the sensitivity of the SSW Compensation procedure to cost and revenue estimates. 

Even though Mr. Whitehurst's understatement of switching costs only amounts to about $25 per loaded car, 

that small amount is enough to overstate the interest rental portion of the trackage rights fee by 205% As I said in 

my Reconsideration Reply Verified Statement, January 27, 1999, at pages 13-15, under circumstances such as those 

that apply to the "east-of-the-Hudson" trackage rights line segment, the reasonableness of SSW Compensation 

results should be verified by comparison to market-based information, such as trackage rights fees negotiated in the 

free market. 

V. Conclusions 

I confirm that the interest rental portion of fhe trackage rights fee is $0.21 per car-mile and that ihe overall 

trackage rights fee is $0.34 per car-mile. I disagree with Mr. Whitehurst. The implication of his cost estimation 

procedure is that an " I & I " switch at the Albany end of the trackage rights line segment can be completed in I 

minute per loaded car switched. In my judgment, Mr. Whitehurst's estimate dramatically understates 'he switch 

engine minutes required. My estimate of 5.9 minutes per loaded iar switched is conservative. 

' ' This is derived by dividing ($0,641 - $0.2I)/$0.21 from page 4 of Mr. Whitehurst's February 5, 1999 Verified 
Statement. 

'' This is calculated from Exhibit WWW-33, page 3 of 8 as 4 880745 minutes per loaded car times $3.5721 per 
SEM (sw itch engine minute) times the constant cost markup ratio of 1.43676. Using 5.9 minutes per switch, the 
correct cost for an " I & I " switch at the north end of the trackage rights line segment is about $30 per loaded car. 



Exhibit No. (JJP-11) 

Comparison of IAI Switching Minutes Included by Whitehuret Vs. CP 

ItfiQl Source Whitehurst QE 
(1) (2) (3) (4) 

Buffalo. Bronx Movement 

1. Movement Distance Waybill Sampip 425.8 79 

2. Switching Unit Costs (OPR + GL) 1995 CR URCS 1/ $3.57 $3.57 

3. Switching Unit Costs (Including ROI) 1995 CR URCS 1/ $392 $392 

4. Circuity URCS Phase III 1.126 1.164 

5. Loaded l&l Minutes URCS Phase III 3.6 5.9 

6. Make-Whole Minutes STB Procedures 0.8 0 

7. Total Movement Minutes Line 5 + Line 6 4.4 5.9 

8. Minutes Assigned to Segment 2/, 3/ 1.3 5.9 

i l Whitehurst February 5,1999 VS, WWW-33, page 3 of 8 
2/ Whitehurst: Line 7 x (100 mile block + 79 miles) / (200 mile blocks + 426 miles) 
3/ CP: Line 7 Minutes were specifically estimated for the segment 

L . E . PEABODY & ASSOCUTES, INC. 
ECONOMIC CO!>iSl'LTA.<(T!i 



VERIFICATION 

COMMONWEALTH OF VIRGINIA ) 
) 

CITY OF ALEXANDRIA ) 

JOSEPH J. PLAISTOW. being duly sworn, deposes and says that he has read the 
foregoing statement, knows the contents thereof and that the same are true as stated. 

ph J. Plaistow 

Sworn to and subs 
befora-flie t̂his / / ^ ^ ^ a v 
of < r ^ X A f L / ^ ^ y ? / ) _ . 1999. 

Witness my hand and official seal. 

^ My Comniis: !!,. %'m Jafy ,̂ jflflf 
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The Honorable Vemon A. Williams 
Secretary, Surface Transportation Board 
Mercury Building, Room 700 
1925 K Street, N.W. 
Washington, D.C. 20423 

Re: Finance Docket No. 33388, €SX Corporation and CSX 
Transportation, Inc., Norfolk Southern Corporation and 
Norfolk Southern Railway Company — Control and 
Operating Leases/Agreenjentsr Coa It 
Consolidated Rail Cgrî oration (Sub-No. 69) 

Dei r Secretary Williams: 

Enclosed are an original and twenty-fiv (25) copies tf CSX-175, "Reply of CSX 
Corporation and CSX Transportation, Inc. to Canadian Pacifu "̂ arties' Petition for 
Reconsideration and Clarification of Decision No. 109" (the "Reply"), for filing in the 
above-referenced docket. Associated with this filing are three Reply Verified Statements, 
one being the Reply Verified Statement of William W. Whitehurst, Jr. Certain parts of 
the Reply itself and of the Whitehurst Reply Verified Statement and its accompanying 
exhibits contain Highly Confidential information. Such Highly Confidential information, 
and/or various of the documents in question containing Highly Confidential material, are 
submitted in a separate, sealed and appropriately labeled envelope. 

The Reply contains an executed certificate of serv ice; the Highly Confidential 
material (and/or various of the documents in question containing Highly Confidential 
material) will be served only on those parties that have executed the undertaking under 
the Protective Order. 

Please note that a 3.5-inch diskette containing a WordPerfect 5.1 formatted copy 
ofthe public version of the Reply and the text of the Carey, Potter and Whiteh irst Reply 
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A R N O L D «e P O R T E R 

The Hon. Vemon A. Williams 
January 27, 1999 
Page 2 

Verified Statemems, plus the public, nonconfidential exhibits to the Whitehurst Verified 
Statement in Excel format, is enclosed. Also enclosed is a 3.5-inch diskette contaimng 
the Highly Confidential materials in like formats. 

Thank you for your assistance in this matter. Please contact me if you have any 
questions. 

ResjM t̂ftUiy yours. 

'Dennis G. Lyons 
Counsel for CSX Corporation 
and CSX Transportation, Inc. 

Enclosures 
via hand delivery 

cc: All Parties to the Service List 
in Sub-No. 69 
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Reply of CSX Corporation and CSX Transportation, Inc. 
to Canadian Pacific Parties' Petition for Reconsideration 

and Clarification of Decision No. 109 

Pursuant to 49 C.F.R. § 1115.3, CSX Corporation and Transportation, Inc. 

(collectively, "CSX") submit this reply to the "Canadian Pacific Parties' Petition fo • 

Reconsideration and Clarification" (CP-28), filed on January 7,1999. 

INTRODUCTION AND SUMMARY 

L In an effort to partially rehabilitate something resembling his original 

(albeit tardy) Verified Statement filed in CP-25, CP's witness Plaistow has filed a new 

statement producing a trackage rights fee of $0.36 per car-mile (i) by eliminating moves 

on CP's original access routes 2 and 3 and movements between the Albany area 

otherwise than to and fi-om Nov York City, and (ii) by inventing a new asset called 

"merger benefits and synergies," a close relative of "acquisition premium," which he 

claims must be eliminated from the ct' ^"ilation of the base of the "interest rental" portion 

of the trackage rights, fee. In response: 

A. CSX presents a further Verified Statement fi-om William W. Whitehurst, 

Jr., (i) correcting the Plaistow calculations regarding the errors he previously committed, 

which are discussed in CSX-173 and the Whitehurst statement there contained, and 

(ii) correcting additional errors introduced in the latest Plaistow V.S.; and 

B. CSX demonstrates that there is no basis in the Board's precedents for 

adjusting the purchase price CSX paid, or the values of the assets for which it did pay, for 
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"merger benefits" or "synergies" as Plaistow has done; and Whitehurst demonstrates that, 

even if one were to do that in a technically correct way, a trackage rights fee of $2,027 

per car-mile would result, much above the concessunary rate of $1,215 with an interest 

rental based on capitalization of the overall Conrail system eamings, which CSX 

indicated in CSX-173 it would accept as an initial concessionary fee for CP to pay. 

II. CP suggests that there should be regular periodic recalculations of the 

trackage rights fee. CSX supports that request and proposes that after the first fu'l 

calendar year of operations after the Split Date there be a prospective recalculation of the 

trackage rights fee, based only on the line segment in question, under principles 

established by the Board in Decision No. 109 as that Decision may be amended as a 

result of the Petitions for Reconsideration. A similar prospective revision should be 

made every three years thereafter on the request of either party, subject to any other 

methods of updating mutually agreed upon. 

III. CP, through a Verified Statement of its officer Gilmore, makes an attempt 

to demonstrate that the trackage rights fee detennined in Decision No. 109 would make 

CP noncompetitive against CSX for traffic between Montreal and New York City. C SX 

demonstrates in reply that Gilmore's ^.alysis is flawed and without meaning i>ecause it 

makes the wrong comparison. 

IV. In a somewhat bafiling argimient, based on false premises, CP for the first 

time introduces an issue as to the interplay between charges made by Amtrak on the line 

between Schenectady and Poughkeepsie and the trackage rights fee to be paid by CP to 
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CSX; the discussion seems to assume that Conrail is paying Amtrak such fees. The 

Verified Statement of R. Paul Carey points out that there are no such fees, and it and the 

text in Part IV below indicate the proper rule if CP's operations on the segment cause 

CSX *o incur charges to Amtrak or other pecuniary loss; namely, that CP pays the same 

as an additional item of trackage rights compensation. 

V. CSX responds to the requests for clarification made by CP, expressing its 

belief that the Board's failure to permit CP access without switching to shipper and other 

facilities in the Bronx and Queens was the Board's intentional response to CP's effort to 

obtain that right without paying the cost thereof CSX, however, agrees with CP that if 

there is a failure to agree on fees for the unpriced rights identified by the Board as 

available to CP for its operations in the Bronx and Queens, the Board is to resolve the 

issues pertinent to that failure to agree. 

I. T H E PLAISTOW VERinED STATEMENT ONLY 
INTRODUCES FURTHER ERRORS 

A. As set forth in the Introduction, the first of the two revisions to the 

Plaistow V.S. in CP-25 (as corrected b> the Board in Decision No. 109) that is made by 

Plaistow in CP-28 is to eliminate, in the segment eamings base for computation of the 

interest rental, (a) use of the track involved only in old access routes 2 and 3 (in CP-24), 

not awarded by the Board, and (b) the relatively minor amount of revenues that sre 

derived fi-om movements between the Albany area and destinations on the line north of 

the Bronx, since no local service rights were given CP except in New York City. CSX 
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agrees in principle with recalculation (a), and indeed most of that recalculation was 

already performed in the Whitehurst R.V.S. submitted with CSX-173. As to 

recalculation (b), while logically arguments could be made on both sides, there is Board 

precedent supporting the elimination of such movements and their related revenues (SSfV 

Compensation. 4 l.C.C.2d 668, 684 (1987)). 

We must note that there is a conflict between that proposition — that eamings on 

local traffic ougĥ  to be excluded from the base for capitali2ation — and the fundamental 

concept that what is to be paid for is not what the taker gets but what the owner loses; a 

through movement takes as much from the owner in terms of use of its property as does a 

local movement. Sec page 9, subpart B of this Part 1, below. All of the CP movements 

will go to or from New York City and accordingly will use the same route segments on 

the line as are used by CSX to serve local customers, with the exception of branching 

industrial tracks. Physically, the CP movements thus use the line which has a value 

determined by capitalizing gU its eamings; the compensation payable is for the use of 

property, namely, the line; it is not compensation to CSX for CP's acquiring the privilege 

of competing with CSX for customers.' Thus, it seems more logical to say that the local 

movements, with their revenues and expenses, should be included in tho capitalizable 

eanungs (and, as a divisor later in the process, their car-miles should be used in the 

' "Loss of an anticipated business profit is not generally regarded as an element of 
damage or compensation in condemnation proceedings." Use Bv Erie of Niagara 
Junction Rv. Co. Terminals. 278 I.C.C. 425,431 (1950) rUseBvErie") (citing Supreme 
Court precedents). 
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calculation of the dollar per car-mile figure).^ Nonetheless, for the purpose of the 

present, initial determination, CSX accepts their exclusion. 

The Whitehurst R.V.S. annexed hereto adjusts Plaistow's calculations for the 

errors pointed out in CSX-173 and for certain fresh errors introduced by Plaistow in 

CP-28 and identified by Whitehurst. The result, which accepts the exclusion of access 

routes 2 and 3 and local traffic eamings otherwise than from the Bronx, Queens and tliC 

NY&A interchange, is an int,-est rental of $2.49 or an overall fee of $2,695 per car-mile, 

still much higher than the $1,215 concessionary initial fee which CSX is willing to 

accept.̂  

B. In a mutant of contentions made by various parties during the main part of 

the case, and emphatically rejected by the Board, CP and its witiiess Plaistow next 

contend that a portion of the purchase price paid by CSX (and by necessary implication, 

by NS) should be disallowed for purposes of computing the line values used for the 

capital basis on which the interest rental portion of trackage rights fees is to be computed. 

CP-18 at 3,9-11. It is claimed that an "acquisition premium" (a term not defined) was 

paid by the Applicants to acquire Conrail, and that the Applicants purchased "merger 

benefits," "synergies," and "economies," not just Conrail and its assets as they purported 

to do. Accordingly, it is claimed that, by one means or another - here, by reducing the 

See alio Whitehurst R.V.S. at 9-11. 

^ Whitehurst R.V.S. at 3-9, Ex. WWW-22. Whitehurst also hâ  calculatod the line 
segment capitalizable eamings and total car-miles involved if those local movements 
were included in the eamings base fcr the interest rental. Id. at 9-11, Ex. WV*^-23. 
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eamings multiplier applied by the Board to constiTict the capital value ofthe line 

segments under the capitalized eamings ("CE") method — the effect ofthe purchase of 

these "merger benefits," "synergies," and "economies" ought to be wrung out so as to 

leave only the good old iraditional value of he Conrail assets — presumably when they 

were in Conrail's hands, since there is no apparent proposal to go back to Commodore 

Vanderbilt's time. 

A close cousin of this argument — thai a portion of the purchase price of Conrail 

ought to be disallowed for the purposes of maximum rate regulation under 49 U.S.C. 

§ 10701 et seq. — was flatiy rejected by the Board in Decision No. 89. Said the Board: 

That relief would be inappropriate, and will not be granted. The 
Board's Uniform System of Accounts (USOA), adopted in 
conformity with generally accepted accounting principles (GAAP), 
requires that the former Conrail assets be valued based on their 
recent acquisition cost, not upon Conrail's book value. Indeed, the 
ICC's decision to follow the recommendation of the Railroad 
Accounting Principles Board (RAPB) to use acquisition cost, not 
book value, in this precise context, supported by NITL and others, 
was judicially affirmed. See Association of American Railroads v. 
ICC. 978 F.2d 737 (D.C. Cir. 1992). 

What happened in the Transaction, in plain English, is as follows: CSX and NS 

perceived that they had better use for Conrail's assets than Conrail did, and accordingly 

they were willing to pay more for those assets than Conr-il's book value and to pay a 

price after competitive bidding that the competitive public market required them to pay. 

They perceived that they would be able to make better economic use of Conrail's 

properties by integrating them into their own systems, and thereby making the Cotu-ail 

assets not only part of a predominantly EastAVest system but part also of a North/South 
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systen-'. They perceived that by doing so they could increase the revenues earned by 

Conrail's tssets ("merger benefits") by replacing truck movements by rail and intermodal 

movements, and could effect savings ("synergies" or "economies") by integrating the 

Conrail assets into a larger enterprise and eliminating duplicative facilities and 

management positions. They did not "buy" "sav gs" or "efficiencies" or "merger 

benefits" as assets, and none of those will be *bund on their books. Plaistow treats a 

portion ofthe purchase price for Conrail as if it were the purchase of an insurance 

company annuity — an "annuity of merger benefits" — which came in a sort of little box 

wiUi Conrail, and which is one of the assets which CSX and NS bought. §£t CP-28, 

Plaistow V.S. Revised Exhibit No. JJP-2.2, line 5.* This nonexistent "annuity" started 

paying in the days of the "old" Conrail, and that imaginary sum was added to the actual 

Conrail eamings by Plaistow; this is in order to have the purchase price (paid in real 

money, not in imaginary annuities) paid for Conrail represent a lower multiple of 

Conrail's eamings — that is, by adding non-existent eamings to them. But there was no 

such littlw* box or annuity at Conrail at the time it was bought; CSX did not buy an 

annuity but bought railroad property in the hope and expectation that in its hands that 

property would yield additional railroad eamings through the years. All of those raikoad 

eamings would involve the use of rail lines. Wliat CSX and NS purchased in a 

competitive market, indeed in an auction involving the two of them, which reflected the 

* Plaistow does this by adding an annual annuity payment of these merger benefits to 
Conrail's eamings and claiming that part of th? purchase price was paid for the capital 
value of that annuity, as well as for the re*! GAyVP Conrail assets. 
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value to them — which was higher than the value to Conrail — was Conrail's assets. 

Whether one assumes under negotiating "games theory" that the value of ths expectancy 

ofthe improved use of the assets was split 50/50 between seller and buyer in the 

negotiations, or whether it is ascribed (irrationally) as being realized 100% by the seller 

— as does Plaistow in order to maximize the decrease in the CE multiplier — gn^ 

adjustment is inappropriate. 

The procedures followed by the Board in adjusting Plaistow's calculations in 

Decision No. 109 quite accurately and precisely gave effect to what in fact happened. 

They are harmonious with the prior decisions of the Board and its predecessor. 

Plaistow's calculations and invention of "merger benefits and synergies" as a purchased 

asset are all without precedential support. The Board, following its and its predecessor's 

decided cases, employed the CE method. The Board worked with the historic Conrail 

eamings because there are no actual eamings for the Conrail routes as part of the CSX or 

NS system; those are yet to be. In doing so, the Board eliminated the portion ofthe 

purcha.«:e price that was paid for assets other than for the routes, applying traditional 

methods. As its multiplier, the Board did not apply the eamings multiplier that was 

implicit in Conrail's stock price as an independent company or what Conrail "paid" *he 

bankrupt estates for the routes at its 1976 creation. That is because CP had never sought, 

and had never been awarded, trackage rights over Conrail; if it had done so in the early 

1990s, then-current Conrail costs or values might have been an appropriate method of 

deriving an interest rental. Rather, the trackage rights to be granted CP are to be imposed 

on Nvc/CSX. The value of Conrail's assets was higher to CSX, and CSX was, in the 
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auction, required to pay that value. Under the accounting principles laid down by the 

Board and its predecessor .from the 1980s and quoted above (and consistent with 

49 U.S.C. § 11164), the cost that CSX paid was the appropriate cost to be reported. See 

Union Pacific C irp et al. — Control and Merger — Southern Pacific Rail Corp et . 

F.D. No. 32760, Decision No. 44, s-̂ rved Aug. 12,1996 rUP/SF') at 141. The way to 

reach that cost was to apply a multiplier consistent with what was paid.* 

CP never ventures to say, as some of the parties in the main part ofthe case said, 

that CSX or NS paid "too much" for Conrail. O: the conti-ary, the Board has already 

concluded that the price CSX did pay must be recognized for rate regulation purposes. 

Despite that, in participating in "taking" an interest in CSX's property, CP does not want 

to have that property fairly valued — on the basis of what CSX paid for it at arm's lengtii 

— but to acquire it at a 1990 price or a 1976 price, based on its cost or value to Conrail. 

A basic principle of valuation in condemnatio.i law is tiiat: "fT]he question is what tiie 

owner has lost not what Uie taker has gained." (Friendly, J., in In Re Valuation 

Proceedings. 445 F. Supp. 994, 1013 (Spec.ai Ct. 1977) (quoting Holmes, J., in Boston 

Chamber of Commerce v. Boston. 217 V.S. 189,195(1910)). What NYC and CSX will 

' To be sure, just as uie Board pointed out in Decision No. 89 (at page 64), the ti-ackage 
rights tenant will obtain benefit from the increased efficiencies and synergies. To the 
extent tiiat tiie savings reduce tiie "below the wheel" costs on tiie segments in question, 
that element ofthe per car-mile fee will be reduced. And to the extent that the merger 
benefits include improved transit times and other attractions to shippers who currentiy 
use truck rather tiian rail over the line in question, and as a result the total car-miles on 
tiie segments increase, tiie interest rental allocable to each car-mile will be reduced, as 
part ofthe frequent revaluations of the trackage rights fee which CP supports (CP-28 
at 13) and witii which CSX is in agreement. §££ pan II below. 
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lose is an interest in property for which CSX paid, under the Board's calculations, an 

earnings multiplier of 24.54. "Merger benefits" do not come "in gross"; "merger 

benefits" are not property or assets; they are an element in reaching the value of property 

in terms of an acquiror's study to determine the price it can sensibly pay. You carmot 

have the benefits of adding railroad properties to your system wi'hout buying those 

railroad properties, and what CSX bouglit was the properties. 

Accordingly, the Board should reject, root and branch, Plaistow's calculations 

based on creating mythical assets called "benefits" and "synergies," allocating a price to 

tiieni, and tiius pretending til .t CSX and NS paid less for Conrail's assets tiian tiiey paid. 

The benefits and synergies arreal, but they were not Conrail assets. To be sure, as tiie 

Whitehurst R.V.S. demonstrates,* if Plaistow's theory, heretical as it is, were recognized 

and the rest of his errors corrected, an interest rental of $1.82 per car-miie would still 

result. But since Plaistow's theory is incorrect and inconsistent with the Board's 

precedents, including Decision No. 89, that comparison is only an academic exercise. 

II. PERIODIC REVISIONS OF TRACKAGE RIGHTS F E E 

CP requests (CP-28 at 12-13) that tfiere be regular periodic recalculations oftiie 

trackage rights fee. CSX supports that request and proposes that after the first full 

calendar year of operations after the Split Date, there be a prospective recalculation of the 

trackage rights fee, based only on the line segment in question, under principles 

' At IM7, Exs. WWW-24 tiirough WWW-30. 
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established by the Board in Decision No. 109 as adjusted for any changes made as a 

result ofthe present Petitions for Reconsideration. A prospective revision should be 

made every three years thereafter on the request of either party, subject to any other 

methods of updating mutually agreed upon. Thus, the temporary expedient, as a 

concession to CP, of an interest rental based on Conrail systemwide avcnigc line eamings 

can be brought to a close and a more appropriate permanent formula can be applied. 

III. T H E GILMORE VERinED STATEMENT USES AN 
INAPPROPRIATE COMPARISON AND 

Is NOT PROBATIVE ON ANY PERTINENT ISSUE 

In an effort to demonstrate, contrary to the Board's vicw,̂  that the level of 

trackage rights approved by the Board in Decision No. 109 will make competition with 

CSX impossible for it, CP presents a verified statement of its Vice President, Paul D. 

Gilmore. Gilmore presents a "comparative" exhibit in an effort to show that it would be 

about five percent more expensive to ship a boxcar of newsprint from Montreal to the 

Bronx using the trackage rights granted by Decision No. 109 fi-om the Albany area to 

New York City than it would be to do so by way of what, presumably, Gihnore views as 

the pertinent competitive means. The competitive means posited is not, however, 

competition by CSX "all the way" from Montreal over the Conrail lines being allocated 

to it. Rather, Gilmore, as his comparison movement, uses a movement by CP for its own 

account from Montreal via Rouses Point to the Albany area and on to New York City on 

^ See Decision No. 109 at 9. 
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CSX in connection with the use of CP's independent ratemaking authority, granted under 

ti^ie October 1997 Settlement Agreement. Under that settlement, CP may use CSX's 

services to move certain truck-competitive shipments to the Bronx or Queens. No other 

comparative computations are presented by Gilmore or otherwise in CP-28. 

Gilmore thus ignores the precept of the Board, in Decision No. 109 ̂ at page 8), 

that "[a]ny compensation established in this proceeding must put the tenant in the same 

competitive position as the owning carrier." (Citing SSW Cort\pensation. 11.C.C.2d 

at 786.) Gilmore presents no data as to what the full cost to CSX would be for the same 

movement, that is, from Montreal to the Bronx, over CSX's own lines. In fact, given 

CP's control of the best route from Monti-eal to the Albany area (the CSX route via 

Massena and Syracuse, NY, is much more circuitous),' CP may well have a cost 

advantage. Clearly, the Gilmore V.S. does not demonstrate the contrary. 

The Gilmore presentation is fatally flawed, even beyond the fact that it uses the 

wrong comparison. The [([$ ]JJ revenue requirement specified in the Settlement 

Agreement wa5 a concessionary rate, granted by CSX in order to buy peace in a major 

case, at a time when CP was an adversary in that overall case. Since the movements 

under the independent ratemaking authority would, to a large part, be accomplished by 

adding CP's cars to CSX trains that would be moving in any event, the marginal costs to 

^ CP's route using its Rouses Point line and the trackage rights is 370.5 miles and the 
CSX route is 530 miles — a circuitiy of 43%. Potter R.V.S. at 4. 
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CSX would be relatively slight, and CSX could grant such a concessionary rate without 

substantial real loss and indeed at a marginal profit. §££ Potter R.V.S. at 3-4.' 

Furtiier vitiating tiie "comparison" engaged in by Gilmore, as CP itself points 

out,'" tiie independent ratemaking authority in tiie October 1997 Settlement Agreement 

docs not apply to all commodities, and a number of commodities which are particularly 

suited for transportation by rail, such as intermodal shipments, coal, coke, iron ore and 

motor vehicles, were excluded, although a protocol was established for including 

intermodal shipments at a later date.'' Indeed, even on such defined "Merchandise 

Traflfic," there is a resttiction which requires that the traffic be tiiick competitive.'̂  

It makes no sense to compare the cost of an operation conducted by CP, on its 

own schedules using its own equipment and as its own master, to a service provided as 

part of a settlement agreement by another carrier on the basis of CP adding cars to be 

pulled in CSX's own trains, at marginal costs. The only fair basis of comparison would 

be on the basis of full cost to full cost by one carrier against the other on the same 

movement — Montreal to the Bronx or Queens.'̂  Once the owner and the tenant are put 

on an equal footing in tiiis way, they may, of course, price below fully-allocated costs in 

' To answer tiie new evidence brought forward in CP-28, the Potter R.V.S. is appropriate, 
as is tiie Whitehurst R.V.S. 

'° CP-28, Gilmore V.S. at 4 n.5. 

" CSX-167, Potter V.S., Ex. 3 at 3 (§ 5.A(i)). 

Ex. 3 at 2, §3. 

Cf. UP/SP at 143, denouncing reliance on variable cost analysis in a ratemaking 
situation. 
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order to attract marginal business. CP had tiie burden of providing a comparative 

analysis between movements all tiie way from Monti-eal to New York City by CSX and 

by CP but did not provide it.'* 

Other difficulties surround the "comparison," even putting to one side the 

irrationality ofthe comparison and the unavailability of movements under the 

independent ratemaking authority for many commodities. The Whitehurst R.V.S. (at 

19-24, Exs. WWW-31 and WWW-32) points out numerous en-ors, some of tiiem 

quantifiable and otiiers not, in Gilmore's Exhibit. The quantifiable ones by tiiemselves 

are sufficient to reverse tiie alleged lower cost of the use oftiie October 1997 Settlement 

Agreement so that the use of the trackage rights becomes less costiy to CP than the 

independent ratemaking moves. Errors or no errors, tiie difference between the costs of a 

round trip between Montreal and New York City using tiie trackage rights and using tiie 

independent ratemaking autiiority in Gilmore's Exhibit is only about five percent. So 

small differences in actual cost experience — commonplace when reality supplants 

spreadsheet work — could easily negate tiie difference. Second, the comparison model 

assumes zero back-haul and, in effect, tiliat all of the cars tiiat CP carries to tiie Bronx on 

the trackage rights are taken back empty on trains containing only empty cars, all th<* way 

While rates higher tiian $0.71 would produce greater tiian a 5% delta difference, the 
increment would be slight. The use of tiie $ 1.215 rate proposed in CSX-173 would add 
only $42.52 each way or $85.04 round tiip with empty back-haul on Gilmore's model -
about 8%. but the fiindamental point is that Gihnore's model does not make a proper 
comparison - it compares CP's movements witii CSX's concessionary movements and 
never attempts to compare fully-costed movements all the way between any common 
CP/CSX location and the Bronx. 
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to Montreal. If only a relatively small percentage of potential back-haul movements ~ 

such as b ck-haul of cars used ' transport intermodal boxes or trailers — was to take 

place, again the 5% differential would vanish." 

CP wished to have its own presence in New York City and to operate in and out 

ofNew York City on ti-ackage rights. CP-24 at 7. CSX is entitled to just compensation 

for the use of its trackage under the principles established by the Board.'* 

Notwithstanding this, CSX has proposed a temporary concessionary rate in order to 

accommodate CP in introducing its service. CP caimot complain if it is required to pay 

the charges necê  âry for it to have that sort of presence in New York City. That CP's 

cars could be taken there on a marginal cost basis, for certain commoditieŝ  by CSX as a 

settlement, for slightiy less, has nothing to do with the matter or with the competitive 

implications of the trackage rights fees. The only thing the comparison really teaches is 

that it would be in thr public interest to remove CP's potential for being distracted from 

developing its own s< rvice by the exercise of the independent ratemaking authority it has 

under the October 1997 Settlement Agreement. So the Board ought to grant the prayer 

for relief in CSX's Petition for Reconsideration (CSX-173 at 17 . y) and override tiiat 

How much back-haul would be necessary would depend on the revenue amount. Note 
that the example chosen by Gilmore, boxcar movements, is one on which the URCS 
costing system assumes almost a 50% loaded back-haul for generic boxcars. Sge 
Whitehurst R.V.S. at 24-25. On intermodal movements, which Gilmore is particularly 
interested in (Gilmore V.S. at 4-5), the URCS costing system assumes close to a 100% 
loaded back-haul. Id. 

Note tiiat tiie Board's valuation of $15,186,822 for tiie line, which includes 84 miles 
from Schenectady to Poughkeepsie and 7 miles in the Bronx and Queens, averages well 
under $200,000 per mile, an obviously trivial fi-action of :eplacem(?nt cost. 
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grant of independent ratemaking auth.ority insofar as it relates to movements "East of the 

Hudson." 

Having failed to show that CP cannot compete against CSX if it pays a fair 

interest rental for its trackage rights under the Board's precedents, Gilmore contends that 

CP cannot compete with tmcks if CP charges more than $1 per car-mile for short-haul 

intermodal traffic. Gilmore V.S. at 4-5. No basis for the $1 per car-mile barrier is given, 

and it should be noted that it is very much lower than the ([[$ \]\ requirement of CSX 

under CP's independent ratemaking for the approximately 140-mile movement between 

Selkirk and the Bronx— a figure which Gilmore claims is low enough to permit CP to 

compete with CSX. Indeed, a review of Gilmore's Exhibit 1 on boxcar movements 

seei IS to suggest that CP could not perform an intermodal movement from New York 

City to Montreal for $1.00 a car-mile, even if tiie "CSX Trackage Charges" and "Amtrak 

Trackage Charges" were zero. Gilmore furnishes no altemative exhibit for intennodal 

moves, so we can only speculate. Gilmore's $1 threshold is arbitrary and his case 

unproven, and, given the requirement of just compensation, irrelevant. 

Indeed it appears from Gilmore's Exhibit that it is only 370.5 or 407 miles from 
Montreal to tiie Bronx, depending on interchange or transit point, on a movement using 
CP's route over Rouses Point to the Albany area and the CSX route into the Bronx. 
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rv. CP's PROPOSED TREATMENT OF FEES PAYABLE TO 
AMTRAK IS BASED ON FALSE PREMISES AND IS INCORRECT 

In a somewhat baffling argument, based on false factual premises, CP for the first 

time introduces an issue as to the interplay between charges rnade by Amtrak on the line 

between Schenectady and Poughkeepsie and tiie ti-ackagc rights fees to be paid by CP. 

CP-28 at 15-16 and Gilmore V.S. at 6-7. The discussion assumes that CSX is paying 

Amtrak such fees. In response, the Reply Verified Statement of R. Paul Carey points out 

tiiat there are no such fees, and the Carey R.V.S. and the text below indicate tiie proper 

mle if CP's operations on the segment cause CSX to incur pecuniary loss to Amtrak," 

As Carey develops, Conrail does not, and CSX will not, pay any charges to 

Amtrak for its use either of tiie segment between HofiGmans/Schenectady and Stuyvesant 

or that between Stuyvesant and Poughkeepsie. Amtrak is not the fee owner of either of 

the segments, is not a lessee on the Poughkeepsie to Stuyvesant segment, and its 

leasehold arrangements on the Stuyvesant to Hoffmans segment do not give it the right to 

grant freight ti-ackage rights or to collect fees for Conrail's or CSX's freight movements 

over tiie line. Thus, tiie discussion in CP-28 at 15-16 is completely misguided and beside 

the point. 

As Carey points out, CP's activities over the Schenectady to Poughkeepsie line 

could cau^ out-of-pocket costs of one sort or another to CSX, and should that occur, 

CSX will seek reimbursement from CP, pursuant to the Board's precedents. Variable 

I Jt 

Carey's evidence is responsive to the new issue as to the so-called Amtrak charges 
introduced for the first time in CP-28. 
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costs incurred by an owner as a result of the trackage rights tenant's operations have 

been, as they logically should be, recognized by the Board's predecessor as an element in 

trackage rights compensation. See SSW Compensation. 1 I.C.C.2d 776,782 (1984)." 

See also, treating this as an item of compensation, id., 4 I.C.C.2d 668,670 (1987); id. 

8 I.C.C.2d at 82. Cf. Use Bv Erie. 278 I.C.C. at 432 (compensation for out-of-pocket 

costs of effects of tenant's operations). 

V. T H E CP REQUESTS FOR CLARI FICATION 

We address here requests for clarification made at CP-28 at 16-18 and Gilmore 

V.S. at 7-9: 

A. CP seeks the right to serve all facilities and shippers directly, without 

switch, in the crowded Bronx and Queens area. It acknowledges that it did not propose to 

pay for those rights in eitiicr of its two initial filings (CP-24 and CP-25) but now, 

chastised by tiie Board for that (Decision No. 109 at 7 (second para.)), CP appears willing 

to pay. It will be remembered that CSX's initial proposal in CSX-176 was that the Broac 

. nd Queens be declared a terminal facility with a joint facilities agreement to be 

established, with CSX as the ten.iinal facilities operator; CP objected to that (CP-25 at 

10-13), and tiie Board did not grant CSX's request. Decision No. 109 at 7. 

" At the place cited, the Board listed the factor of the variable costs incurred by the 
owner as a result of the tenant's operations as a third element, the other two being (i) the 
"below the wheel" costs and (ii) the interest rental. Indeed, the tenant in that contested 
case recognized and proposed, and the owner, of course, agreed, that the variable costs to 
the owner of the tenant's operations would be an element ofthe compensation. 
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The opening position of CP in CP-24 was tfiat "it will be more efficient and less 

dismptive of CSX's operations for CSX to provide switching services to CP at particular 

locations." I^.atlS. Those were to include "all shippers served through the Oak Point 

Yard or any otiier rail facility in tiie Bronx Borough of New York City." M- A switching 

charge payable to CSX was suggested for this. No request for direct service was made, 

and accordingly no fee was suggested in connection with it. In its later CP-25 filing (to 

which CSX had no right of reply), CP unveiled its new discovery that: "[Tjo compete 

eflFectively witfi CSX, CP will need tfie right of direct access to all customers and 

facilities in the Bronx and Queens." CP-25 at 11. CP objected to tfie terminal joint 

facility proposal of CSX but did not suggest that it would pay more than a 29̂  per car-

mile fee for the use, for movements for its own account, of CSX's facilities and track in a 

crowded urban area. No operating plan was proposed as to how two freight carriers 

would operate switching and local movements in that crowded area with extraordinarily 

numerous passenger trains involved on material segments of the area. 

The Board remarked on CP's failure to provide for compensation beyond the 

trackage rights fee. Decision No. 109 at 7. And, carefully distinguishing direct access 

without switch to the New York City shippers and facilitieŝ " from other arrangements 

for which it prescribed that CP or NY&A would have rights over CSX upon the working 

out of suitable compensation arrangements, the Board provided only for CP's access to 

°̂ This would include those at the Harlem River Yard facility particularly mentioned as 
item "First" by CP. Sgg CP-28 at 16-17. 
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ttie Bronx and Queens facilities and shippers via CSX switch, for the switching fee of 

$250, subject to cost-based redetermination. Compare the second an' tfurd full 

paragraphs at 7, Decision No. 109. The "clarification" sought by CP seems accordingly 

to be inappropriate and woidd authorize movements which were not claimed by CP in its 

opening presentation and the practicality of which has not been demonstrated. 

B. Finally, in anotiier request for clarification (CP-28 at 18), CP requests that 

the Board declare that it will maintain jurisdiction over any "failures to agree" as to the 

matters in Decision No. 109, as to which the Board stated tfiat CP or NY&A would have 

certain rights upon tfie working out of "suitable compensation arrangements witfi CSX." 

CSX agrees that the Board would have that jurisdiction to make a determination in the 

case of such a failure to agree. Such determinations, CSX assumes, would be based cn 

the appropriate measures of compensation for involuntary imposition of rights in favor of 

a railroad upon an owning railroad as established in Decision No. 109, as the same may 

be modified by the Board in response to the petitions for leconsideration now pending. 

Respect^ly submitted. 
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REPLY VERIFIED STATEMENT 

OF 

WILLIAM W. WHITEHURST, JR. 

My name is William W. Whitehurst, Jr. I am President of W. W. Whitehurst & 

Associates, Inc., an economic consulting firm specializing in cost accounting, financial 

analyses, and other economic regulatory issues involving the railroad industry. The 

firm's offices are located at 12421 Happy Hollow Road, Cockeysville, Maryland 21030. 

For more than 30 years, 1 have provided economic consulting services to a variety of 

freight-hauling railroads, inter-city and commuter train services, shippers, and public 

bodies on railroad operating, cost, finance, and valuation matters. 

On behalf of Applicants CSX Corporation and CSX Transportation, Inc. (jointly 

"CSX"), 1 submitted a verified statement included in the FD No. 33388 Railroad 

Consolidation Application filed in June 1997. A description of my background and 

professional qualifications was included as . ppendix A to that verif'ed statement. On 

behalf of Applicants CSX and NS (Norfolk Southern Corporation and Norfolk Southem 

Railway Company), I submitted a •.ebuttal verified statement included in Applicants' 

Rebuttal filing of December 1997. On bt̂ half of CSX, I submitted a verified statement 

("VS") as part of the CSX Petition for Reconsideration in FD No. 33388 (Sub-No. 69) 

filed January 7,1999. 

I have been asked by CSX to analyze and respond to the Plaistow and Gilmore 

reconsideration verified statements ("RVS") included in the Canadian Pacific Parties' 

Petition for Reconsideration and Clarification filing of January 7,1999 in this FD No. 

33388 (Sub-No. 69) proceeding. In this verified statement, 1 describe my analyses, 



findings, and corrections regarding the Plaistow RVS and the Gilmore RVS. My 

response is presented under the following topic headings: 

H "Below-the-Wheel" Costs 

% Line Segment Earnings 

t Capitalized Earnings Multiple 

U Interest Rental and Trackage Rights Fee Per Car-Mile 

t Switching Charges 

II Mr. Gilmore's Cost Analyses 

"BELOW-THE-WHEEL" COSTS 

As demonstrated in my VS of January 7,1999, the Conrail fully allocated cost of 

$0.46 per car-mile computed by the Surface Transportation Board ("STB") in FD No. 

33388 Decision No. 89 (at 141) using Conrail's 1995 Uniform Railroad Costing System 

("URCS") data includes a "below-the-wheel" rate of $0,196 per car-mile. This rate is at 

the 1995 level. Adjusting to the 1997 level by using the GDP deflator between 1995 and 

1997 of 4.461 % as provided by the STB in its Decision No. 109 results in a "below-the-

wheel" rate of $0,205. 

LINE SEGMENT EARNINGS 

The line segment eamings which Mr. Plaistow computes in his January 7,1999 

RVS are based on a traffic universe which excludes traffic originating or terminating on 

the line at points north ot the Bronx and Queens. In support of this exclusion, Mr. 

Plaistow points out that the STB granted overhead, not full service, rights as to points 

north of the Bronx and Queens. Since CP' cannot reach this traffic to compete for it, Mr. 

' CP refers collectivelv to Canadian Pacific Railway Company, Delaware and Hudson Railway Company 
Inc., Soo Line Railroad Company, and St. I^wrence & Hudson Railway Company, Limited. 



Plaistow concludes that it should be excluded in computing line segment earnings. Mr. 

Plaistow bases his position on text in one of the ICC decisions in the SSW Compensation 

cases, specifically 4 I.C.C. 2d at 684, 693-694. Mr. Plaistow's treatment of traffic on the 

line segment originating or terminating north of the Bronx and Queens raises the 

threshold question of whether this is a correct pplication of SSW Compensation case 

principles in the facts of the present situation. 

Rt.ther than attempt to resolve "̂"̂is question before conducting my analysis of 

Mr. Plaistow's line segment earnings computations, I have cho sen to first assume that 

his interpretation is accurate and make my corrections on that basis. Then, second, I 

have made corrections assuming that traffic on the line segment north of the Bronx and 

Queens (but not originating or terminating in the Bronx or Queens (or by interchange 

with the New York and Atlantic Railroad ("NY&A"))) should also be included. 

In addition to excluding such traffic originating or terminating on the line at 

points north of the Bronx and Queens, Mr. Plaistow has made several other adjustments 

in arriving at the figure of $163,008 which he asserts are the line segment earnings. 

First, he has adjusted his traffic universe and mileages to reflect the fact that CP has 

been granted trackage rights for operations only over Route 1, which excludes, inter alia, 

the Selkirk Branch. My analyses of Mr. Plaistow's line segment eamings conform to this 

aspect of his adjustments, including his assumption of traffic routing splits at 

Shiyvesant between the Selkirk Branch and the Chicago Line via Rensselaer̂ . However, 

as discussed subsequently, 1 find some errors in the specifics of his procedures and in 

his mileage assumptions. 

- Mr. Plaistow assumed that approximately 80% nf movements north of Stuyvesant would be over the 
Selkirk Branch while 20% of movements north of Stuyvesant would be over the Chicago Line. 



Second, Mr. Plaistow has adjusted the 1995 level amounts he uses as his base to 

incorporate traffic growth and inflation^. He states that these adjustments are intended 

to incorporate: (a) prospective merger benefits allocable to this line segment; and (b) 

inflation from 1995 to 1997. 

Mr. Plaistow's traffic growth adjustment is designed to help support the manner 

in which he computes his capitalized earnings multiple. Stated relatively simply, Mr. 

Plaistow attempts to increase historical Conrail earnings by the total of merger benefits 

projected by CSX and NS, thereby reducing the capitalized earnings multiple. He then 

asserts thaL for consistency between total earnings and line segment earnings, he will 

also increase the traffic on the line segment as a surrogate for merger benefits allocable 

to the line segment. As discussed in a subsequent section of this verified statement, Mr. 

Plaistow's incorporation of prospective merger benefits in the historic earnings used to 

compute a capitalized earnings multiple is in direct conflict with both the Interstate 

Commerce Commission ("ICC")/STB SSW Compensation"* method in general and the 

method which the STB is using here. Therefore, I have isolated and identified 

separately the 8% (13/12) traffic growth figure Mr. Plaistow applies to incorporate 

merger benefits. 

Turning to Mr. Plaistow's inflation adjustment upon examining the mechanics of 

his computations, 1 find that he applies the adjustment in a manner inconsistent with 

both the STB's development in FD No. 33388 (Sub-No. 69) Decision 109 and his own 

development of a capitalized earnings multiple. Summarized briefly, Mr. Plaistow 

' At pages 4-5 of his text, Mr. Plaistow says: "However, CSX projected an increase for East-of the-
Hudson line from 12 to 13 million gross tons per year (page 469 of CSX/NS-20, CR Traffic Densities -
Estimated Changes in Millions of Gross Tons for Poughkeepsie to Sfuy\'esant). 1 conclude that this 
increase in traffic fairlv incorporates the merger benefits ailcKabie to this line segment. Therefore, 1 have 
adjusted my line segment earnings accordingly. I also adjusted line segment earriings by 4 461% for 
inflation as called for by the STB." 
^ St. Louis Southwestern Railway Company- - Trackage Rights Cher Missouri J^acific Railroad Company -
- Kansas City to St. Louis, 1 I.C.C.2d 776 (1985) (SSW Compensation). 



applies his inflation adjustment to revenues rather than to eamings, thereby misstating 

the change in earnings from 1995 to 1997. Therefore, in the corrections which follow, 1 

have also corrected this mechanical error in Mr. Plaistow's inflation adjustment. 

Whether traffic originating or terminating north of the Bronx and Queens is 

excluded or included, Mr. Plaistow's development of earnings for the line segment, 

wh'ch he characterizes as adjusted earnings of the trackage rights segment, contains 

several categories of errors. My analysis which identified these errors, and the 

adjustments I made to arrive at the correct line segment earnings amount, are described 

in this section of my statement. 

Corrections to Mr. Plaistow's 
Treatment of Switching Costs 

I addressed Mr. Plaistow's treatment of switching costs, pointed out the errors in 

his cost construction, and corrected those errors at pages 6-9 of my January 7,1999 VS. 

Mr. Plaistow has treated switching costs in the same manner in his January 7,1999 RVS 

as he did in his reply verified statement of December 10,1998. That is, he continues to 

substitute the switching charge of $250 per car which CP proposes to pay to Conrail for 

Conrail's URCS system average switching cost. (See Exhibit No. 0JP-2.4) of January 7, 

1999 at page 2 of Tf. Consequently, the same corrections to his errors are in order. 

On Exhibit WWW -19,1 have corrected Mr. Plaistow's erroneous treatment of 

switching charges (as well as his mechanical error in applying an inflation adjustment). 

As a consequence of these corrections, line segment earnings (including Mr. Plaistow's 

traffic growth factor) increase from the $163,008 claimed by Mr. Plaistow to $493,100. 

Mr. Plaistow has now increased the impact of his switching charge "switch" by assuming that 30% of 
the traffic he addresses is affecteJ, whereas lie previously assumed that 20% of the traffic was affected. 
(See Exhibit No. (JJP-2.4) of January 7,1999 at page 1 of 7.) This change in assumption has the effect of 
further reducing the line segment earnings amount .Mr. Plaistow computes. 



Excluding Mr. Plaistow's traffic growth factor, line segment earnings are $456,574. Car-

miles on the line segment are not affected, remaining at 1,297,368, 

Corrections to Mr. Plaistow's Apportionment of 
Revenues and Costs to the Trackage Rights Segment 

1 addressed Mr. Plaistow's apportionment of total revenues and costs to the 

trackage rights segment, pointed out the errors in his apportionment procedure, and 

corrected those errors at pages 9-12 of my January 7,1999 VS. Mr. Plaistow ha^ used 

the .same apportionment procedf in his January 7,1999 RVS as he did in his reply 

verified statement of December 10,1998. That is, he continues to apply a straight 

mileage pro-rate^ thereby ignoring the added costs associated with originating or 

terminating a shipment and the recognition of this situation in the assignment of 

revenues. (See Exhibit No. (JJP-2.4) of January 7.1999 at page 2 of 7). Consequently, the 

same corrections to his errors are in order. 

In addition, Mr. Plaistow has introduced a slight bias into his eamings data 

attributable to the procedures he used to apportion movements north of Stuyvesant 

among the Selkirk Branch and the Chicago Line. Instead of applying his 80/20 

apportionment split evenly on a probabilistic basis to each move, he ha? followed the 

truncating general practice of assigning four moves to the Selkirk Branch, followed by 

one move to the Chicago Line. This procedure has the effect of slightly understating the 

number of movements which will use the Chicago Line. To correct this bias, 1 have 

computed the weighted average route mileage for each movement using Mr. Plaistow's 

80/20 factors. 

" Computmg the percentage of total movement miles on the trackage rights line segment and then 
multiplying this percentage times the total eamings for the movement to estimate eamings applicable to 
the line segment. 



On Exhibit WWW - 20̂ , 1 have incorporated the same corrections as in Exhibit 

WWW -19, and have corrected Mr. Plaistow's apportionment of total revenues and 

costs to the trackage rights segment as well as his apportionment of traffic between the 

Selkirk Branch and the Chicago Line. As a consequence of these corrections, line 

segment earnings 'including Mr. Plaistow's traffic growth factor) mcrease from the 

$163,008 claimed by Mr. Plaistow to $974,210. Excluding Mr. Plaistow's traffic growth 

factor, line segment earnings are $902,046. Car-miles on the line segment are corrected 

from 1,297,368 to 1,323,433. 

Corrections to Mr. Plaistow's 
Route Mileages on the Trackage Rights Segment 

In the course of analyzing Mr. Plaistow's testimony and (revised) Exhibit No. 

(JJP-2.4), 1 discovered that he has introduced an error into his statement of route 

mileages on the trackage rights line segment. It appears that this error arose when Mr. 

Plaistow was restating mileages to reflect the fact that all movements would be via 

Route 1. At page 5 of his text, Mr. Plaistow says: "My December 10,1998 Reply 

Verified Statement assumed that CP movements would travel 78 miles over the 

trackage rights segment through Selkirk. However, over Route 1 this mileage must be 

reduced to exclude the final 37 miles over the Stuyvesant-Selkirk-Schenectady line, 

which is not part of the Route 1 trackage rights line". 

The problem with this statement is that the 78 miles Mr. Plaistow refers to is the 

distance to " VO" on the Selkirk Branch, which is the point of connection between CP 

and CSX/Conrail un ". r CF̂ s Route 2 and Route 3 trackage rights request, whereas 37 

miles is the approximate distance from Stuyvesant (CP 125) to Schenectady via 

Rensselaer on the Chicago Line, which is the STB approved Route 1 routing. The 

" Exhibit WWW - 20 contains highlv confidential material Therefore, there is both a redacted and a 
highlv confidential version. 



distance from Stuyvesant (CP 125) to "VO" via Selkirk on the Selkirk Branch, which was 

CPs proposed Route 2 and Route 3 routing, is approximately 21 miles, not 37 miles. 

Hence, Mr. Plaistow's 37 mile reduction leads to an understatement of trackage rights 

line segment miles for the movements Mr. Plaistow analyzes. 

Tci provide a correct statement of mileages for use in this proceeding, I have 

con- Conrail Operating Timetables and operating/engineering department 

pei Using these inputs, I have constructed mileages on a segment by segment 

basî  ruinate subtraction errors and provide a reference table applicable to the 

various ui igin and destination points on the line. This table of correct mileages is 

provided on Exhibit WWW - 21. 

On Exhibit WWW - 22^ 1 have incorporated the same corrections as in Exhibit 

WWW - 20, and have corrected the line segment mileages which Mr. Plaistow uses in 

his computations. As a consequence of these corrections, line segment earnings 

(including Mr. Plaistow's traffic growth factor) increase from the $163,008 claimed by 

Mr. Plaistow to $1,102,064. Excluding Mr. Plaistow's traffic growth factor, line segment 

earnings are $1,020,429. Car-miles on the line segment are corrected from 1,297,368 to 

1,759,425. 

At this point, 1 would like to take a moment to point out the implications of the 

corrections 1 make in Exhibit WWW - 22 as compared to Exhibit WWW - 20. Observe 

that earnings increase, but car-miles on the line segment also increase. And, as a 

consequence of increased car miles on the line segment, the impacts of origin and 

destination weighting corrections introduced in Exhibit WWW - 20 are reduced. The 

result is that the Exhibit WWW - 22 adjustment to correct line segment mileages has the 

effect of producing lower line segment earnings on a per car-mile basis. Remembering 

" Exhibit WWW - 22 contains highly confidential material. Therefore, there is both a redacted and a 
highlv confidential version. 
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that, at the end of this process, interest rental is stated on a per car-mile basis, the 

consequence of the corrections 1 am making is a lower interest rental rate than would 

otherwise be payable to CSX. (The comparative earnings per car-mile, including Mr. 

Plaistow's traffic growth factor, are $0.7361 from Exhibit WWW - 20 

($974,210/1,323,433) and $0,626 from. Exhibit WWW - 22 ($1,102,064/1,759,425)). 

Using historical line segment earnings of $1,020,429 (which are indexed from 

1995 to 1997 levels, but exclude Mr. Plaistow's projected traffic growth factor) and 

1,759,425 car-miles on the line segment, both as developed on Exhibit WWW - 22, the 

interest rental rate is $2.49'' per car-mile, and the overall trackage rights fee, including 

the $0,205 "below-the-wheel" costs, is $2,695. 

Trackage Rights Line Segment 
Earnings including Local Traffic 

In relying on the ICC's SSW Compensation decision in 4 I.C.C. 2d at 684, 693-694 

as a basis for excluding local traffic, CP and Mr. Plaistow have appr'ently assumed that 

the conclusion which the ICC reached in the specific circumstances of that trackage 

1 ights situation (St. Louis Southwestern Railway Company ("SSW" or "SP/SSW") 

overhead trackage rights on the Missouri Pacific Railroad Company ("MP") line 

between Kansas City and St. Louis) established as a general matter, for all trackage 

rights compensation situations, the proper treatment of local traffic when access is 

restricted to overhead trackage rights. However, both the position taken by the ICC 

and STB elsewhere and logical limits to this traffic exclusion construct suggest that the 

better approach is to evaluate the proper treatment of local traffic in overhead trackage 

rights compensation situations on a case-by-case basis. Reasoning in support of a case-

byose approach includes the following considerations. 

» Sl,020,429 • 24.54 * 0.175 / 1,759,425 = S2.49. 



First, in the same ICC FD No. 30,000 proceeding which gave "-'se to the SSW 

Compensation method, the ICC decided differently on how to treat local traffic in 

another instance where it granted overhead trackage rights, namely the overhead 

trackage rights granted to the Denver and Rio Grande Western Railroad Company 

("DRGW") over the line of the MP between Pueblo, CO and Kansas City, MO. The ICC, 

in its FD 30,000 (Sub-No. 16,18, and 25) Trackage Rights Compensation decision of 

August 20,1984 (served August 30,1984) concluded that "the only MP traffic remaining 

on this line three years after consolidation will be originating and terminating traffic 

and a nominal amount of traffic interchanged with DRGW at Pueblo" (Slip Opinion at 

12). This is the traffic for which the ICC developed net revenues from railway 

operations (i.e. pre-tax earnings). 

Second, reflection on how system level trackage rights rates are constructed, as in 

STB Finance Docket No. 32760'o the recent UP/SP merger proceeding, will reveal that 

these rates encompass local as well as overhead traffic, whether the trackage rights 

granted include or exclude local access. In that proceeding, the tiackage rights rate was 

stated on a per gross ton-mile ("GTM") basis. Referring back to Exhibit WWW -17 to 

my January 7,1999 verified statement in this present proceeding, the interest rental base 

for SP real property was divided by SP system total GTM to arrive at the retum element 

of 2.40 mills per gross ton-mile rate adopted by the STB in Decision No. 44 of FD No. 

32760, System total GTM include all traffic of the railroad, both GTM generated by 

overhead (or bridge) movements and GTM generated by local movements. 

Third, there are logical limits to the general approach of excluding local traffic. 

Assume, for example a rail line which has the following characteristics with regard to 

STB Finance Docket No. 32760 Union Pacific Corporation, Union Pacific Railroad Company, and 
Missouri Pacific Railroad Company - - Control and Merger - - Southem Pacific Rail Corporation, 
Southem Pacific Transportation Company, St. Louis Stiuthwestem Railway Company, SPCSL Corp., and 
The Denver and Rio Grande Westem Railroad Company. Decision No. 44 (Slip Opinion at 140 -142). 
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the landlord railroad's operations. All of the landlord's traffic over the line either 

originates, or terminates (or both) on the line. The landlord railroad does not use the 

line itself for any bridge traffic. That is, the landlord does not handle any traffic which 

passes over the line but neither originates nor terminates on the line. Now, add the 

tenant railroad operating over the line with overhead trackage rights only. What traffic 

of the landlord will be used in computing the interest rental charge payable by the 

tenant? If traffic originating or terminating on the line is excluded, then there is no 

traffic which classifies for use in computing line segment earnings, and hence there are 

no line segment earnings. This then leads to the illogical conclusion that the interest 

rental rate should be zero. 

For these reasons, 1 suggest that the STB should evaluate how to treat local traffic 

in an overhead trackage rights compensation situation on a case-by-case basis. 

Therefore, on Exhibit WWW - 23", to demonstrate the alternative approach of including 

local traffic in the eamings base for the capitalized earnings ("CE") process, I have 

incorporated the same corrections as in Exhibit WWW - 22, and have included the local 

traffic on Route 1 which Mr. Plaistow excludes in his computations. As a consequence 

of these corrections and additions, line segment earnings (including Mr. Plaistow's 

traffic growth factor) increase from the $163,008 claimed by Mr. Plaistow to $4,503,269. 

Excluding Mr. Plaistow's traffic growth factor, line segment earnings are $4,169,694. 

Car-miles on the line segment increase from 1,297,368 to 3,320,148. 

CAPITALIZED EARNINGS MULTIPLE 

At pages 2-3 of his January 7,1999 RVS, Mr. Plaistow describes his revised 

development of a capitalized earnings multiplier. In this development, he adjusts 

various minor aspects of his prior (December 10,1998) procedure to conform to the 

" Exhibit w w w - 23 contains highly confidential material Therefore, there is both a redacted and a 
highlv confidential version. 
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STB's Decision No. 109 in FD No. 33388 (Sub-No. 69), but also incorporates a major 

departure from the capitalized earnings method established in SSW Compensation and 

used by the STB in this present proceeding. 

Mr. Plaistow's major departure from the ICC/STB SSW Compensation 

capitalized earnings method lies in the system-wide Conrail earnings which he uses in 

computing the capitalized earnings multiple. As he says at page 2 of his RVS: "In 

calculating the 'Conrail' earnings which served as the justification for the $16.2 billion 

that CSX and NS paid to acquire Conrail, I added to historical Conrail earnings the 

merger benefits projected by CSX and NS." In Exhibit No. (JJP-2.2), he titles this 

addition an "Annuity of Merger Benefits". Mr. Plaistow's addition of merger benefits to 

historical earnings is in direct conflict with both the ICC/STB SSW Compensation 

method in general and the method which the STB is using here. As Decision 109 

directly states: "Therefore, we have excluded merger benefits. In keeping with the 

procedure used in SSW Compensation, we have adjusted Conrail's 1995 eamings 

upward to account for inflation between 1995 and 1997." (STB FD No. 33388 (Sub-No. 

69) Decision No. 109 at 10). 

Moreover, in addition to ignoring the STB's express language on what earnings 

should be included in computing the CE multiplier, Mr. Plaistow has got his numbers 

wrong and used the wrong cost of capital in his computations. Accordingly, to counter 

the erroneous "Annuity of Merger Benefits" amount which Mr. Plaistow states, 1 have 

corrected these errors. As noted above, however, my making these corrections should 

not be taken to imply that including an "Annuity of Merger Benefits" in the capitalized 

eamings computation conforms to the ICC/STB SSW Compensation method. 

Mr. Plaistow's errors are threefold, even accepting his premise that one can add 

prospective benefits to historic earnings in the "CE" process. First, he has erroneously 

?s. !fcd that the incremental earnings representing merger benefits can be taken 
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directly from the Summary of Benefits Exhibits of CSX vnd NS. Second, he has 

erroneously used the after tax cost of capital rather than tlie pre-̂ ax cost of capital in his 

discounting computations. Third, he has arbitrarily assumed that all of the merger 

beneflts were captured by the Seller (Conrail) in the purchase price and that none 

accrued to the Buyers (CSX and NS). 

As a framework for demonstrating Mr. Plaistow's errors, I provide as Exhibit 

WWW - 24 a letter from Hogan & Hartson (coun.sel to CP) to Arnold & Porter (counsel 

to CSX) with an attached errata workpaper showing Mr. Plaistow's (now revised) 

calculation of the "Annuity of Merger Benefits". The errata in Mr. Plaistow's "Annuity 

of Merger Benefits" will have impacts on both Revised Exhibit No. (JJP-2.2) and Revised 

Exhibit No. (JJP-2.3). For purposes of the corrections and comparisons which follow, I 

present as Exhibit WWW - 25 a copy of Revised Exhibit No {}]P-2.2) and Revised 

Exhibit No. OJP-2.3) with the errata and errata impacts penciled in. 

Tne first aspect of Mr. Plaistow's workpaper 1 note is that he is referring to the 

CSX Summary of Benefits Exhibit (Appendix A to the FD No. 33388 Railroad Control 

Application) and the NS Summary of Benefits Exhibit (Appendix B to the FD No. 33388 

Railroad Control Application) for quantificafion of the incremental earnings attributable 

to the merger. These amounts are not the same as those shown in the CSX/Conrail Pro 

Forma Income Statement (Appendix D to the FD No. 33388 Railroad Control 

Application) and the NS/Conrail Pro Forma Income Statement (Appendix H to the FD 

No. 33388 Railroad Control Application). The amounts shown on these sources are 

compared for each year of the projection horizon on Exhibit WWW - 26. 

There are various reasons for numerical differences between the amounts shown 

for each of CSX and i\b, including, for example, the fact that the expenses on the Pro 

Forma Income Statements include depreciation expense, whi.e those on the Sununaiy of 

Benefits Exhibits do not. The proper source for quanfification of merger benefits for use 
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in the capitalized earnings computation is the Pro Forma Income Statements, in order to 

provide compafibility with both historical system eamings and the ICC/STB SSW 

Compensation capitalized earnings method. Both the STB and Mr. Plaistow ufilize 

historical system earnings from the Conrail Income Statement (CR R-1, Schedule 210). 

This can be seen most quickly right on Mr. Plaistow's Revised Exhibit No. (IJP-2.2) in 

the "Source" column. 

As can be seen on Exhibit WWW - 26, the Summary of Benefits amounts Mr. 

Plaistow has used in his "Annuity of Merger Benefits" computation uniformly overstate 

the additional merger-related earnings he claims to be reflecting. 

The second aspect of Mr. Plaistow's workpaper 1 note is that he is using the after 

iax cost of capital. This is confirmed by footnote 1 of Revised Exhibit No. (JJP-2.2), 

which includes the statement that Mr. Plaistow is computing his "Annuity of Merger 

Benefits" using the "1997 after tax cost of capital for the railroad industry as published 

by the STB in Ex Parte No. 558". The STB, and the ICC before it, has stated that 

capitalized earnings method computafions should use the pre-tax, rather than the after 

tax cost of capital. (See, for exam.ple STB FD No. 32760 Decision No. 44, '"lip Opinion at 

141: "the ICC consistently found that the pre-tax cost of capital should be used to reflect 

the cost of income taxes.") Note that the historical Conrail system total eamings which 

Mr. Plaistow presents on his Revised Exhibit No. (JJP-2.2) are before provisions for 

income taxes. In fact, one need look no further than the STB's FD No. 33388 (Sub-No. 

69) Decision 109 itself (at 11) to see that the STB is using the pre-tax cost of capital. 

In using the after tax cost of capital, Mr. Plaistow is uniformly overstating the 

"Annuity of Merger Benefits" he claims to present. 

The third aspect of Mr. Plaistow's workpaper 1 note is that he has included 100% 

of the annualized merger benefits in the eamings which he uses to compute his 
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capitalized earnings multiple. In so doing, he has implicitly asserted that Conrail, the 

Seller in this transaction, has captured all of the synergies available from the merger in 

the purchase price and that none have been allotted to CSX and NS, the Buyers in this 

transaction. The merger synergies reflect benefits that cannot be achieved by Conrail on 

a stand-alone basis, but which can be achieved when shares of the business of Conrail 

are combined respectively with CSX and NS. 

Mr. Plaistow's implicit a.sserfion is an inaccurate characterizafion of the way 

purchase negotiations and transactions work both as a matter of economics and based 

on my personal professional experience in merger negotiations. As a matter of 

economics, the reason that the buyer is willing to acquire the selling company for more 

than its stand-alone value is that the buyer can realize economic benefits through the 

combination that the seller cannot realize on a stand-alone basis and that the buyer 

cannot realize on a stand-alone basis. The more the purchase price the buyer pays the 

seller exceeds the seller's stand-alone value, the more of these synergies the buyer 

implicitly gives up. When the purchase price rises to the point that the values of all 

synergies have been given up by the buyer, there is no longer any economic incentive 

for him to "do the deal" (i.e. make the acquisition). This general economic construction 

is validated by my own experiences in merger and acquisition negotiations. Generally 

speaking, some of the biggest issues between buyer and seller involve quanfifying the 

synergies available through the combination and negofiafing what portion of those 

synergies will accrue to the seller in the purchase price. 

In assigning 100% of the merger synergies to Conrail, Mr. Plaistow has 

effectively asserted that, after taking into account the purchase price, there was no net 

economic benefit to CSX and NS in the acquisition and division of Conrail. Lacking 

specific knowledge, the more reasonable course would be to follow typical practice in 

such situations and assume that the merger synergies were shared between buyer and 

seller on a 50-50 basis as a consequence of purchase negofiations. 
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On Exhibit WWW - 27,1 have restated Mr. Plaistow "Annuity of Merger 

Benefits" using the pre-tax cost of capital and earnings from the Pro Forma Income 

Statements, of course without agreeing that Mr. Plaistow's entire exercise as to "Merger 

Benefits" is appropriate. The thus corrected "Annuity of Merger Benefits" amount is 

$545,021,000. 

On Exhibit WWW - 28,1 have restated Mr. Plaistow's capitalized eamings 

multiple calculation using 100% of the "Annuity of Merger Benefits" which 1 developed 

in Exhibit WWW - 27, of course without agreeing that Mr. Plaistow's entire exercise as 

to "Merger Benefits" is appropriate. The thus corrected capitalized earnings mulfiple 

on this basis is 12.56. 

On Exhibit WWW • 29,1 have restated Mr. Plaistow's capitalized earnings 

multiple calculation jsing 50% of the "Annuity of Merger Benefits" which I developed 

in Exhibit WWW - 27, of course without agreeing that Mr. Plaistow's entire exercise as 

to "Merger Benefits" is appropriate. The earnings multiple developed in Exhibit WWW 

- 29 assumes that the merger synergies were shared between b'-yer and seller on a 50-50 

basis as a consequence of purchase negotiations. The thus corrected capitalized earnings 

multiple on this basis is 16.62. 

INTEREST RENTAL AND 
TRACKAGE RIGHTS FEE PER CAR-MILE 

On Exhibit WWW - 30,1 show interest rental computations based on line 

segment earnings of $1,102,064, as developed in Exhibit WWW - 22 (including Mr. 

Plaistow's traffic growth), using three alternative values for the capitalized eamings 

muhiplier. I once again remind the reader that, although I include an "Annuity of 
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Merger Benefits" in these capitalized earnings, such inclusion is not in accordance with 

the ICC and STB SSW Compensation method. 

First, as a reference point, 1 use the capitalized eamings multiplier of 9.64 which 

Mr. Plaistow would apply from his Revised Exhibit No. (JJP-2.3) as corrected by his 

January 19,1999 errata (see Exhibit WWW - 25). I also remind the reader that this rafio 

is in error for the reasons discussed above. Nevertheless, using this CE multiplier, the 

interest rental rate is $1.057 per car-mile, which, in combination with the $0,205 per car-

mile "below-the-wheel" cost produces a total trackage rights compensation charge of 

$1,262. 

Second, 1 use the capitalized earnings multiplier developed on Exhibit WWW -

28. Using this CH muhiplier, the interest rental rate is $1,377 per car-mile, which, in 

combination with the $0,205 per car-mile "below-the-wheel" cost produces a total 

trackage rights compensation charge of $1.582. 

Third, 1 use the capitalized earnings multiplier developed on Exhibit WV.'W - 29. 

Using this CE muhiplier the interest rental rate is $1,822 per car-mile, which, in 

combination with the $0,205 per car-mile "below-the-wheel" cost produces a total 

trackage rights compensation charge of $2,027. 

These three iterafions are subject to the caveats already expressed; they build on 

the material in the Plaistow RVS that is contrary to SSW Compensafion. 

SWITCHING CHARGES 

CP has not petitioned for reconsideration ' ii the issue of switching charges. 

Nevertheless, Mr. Plaistow addresses this topic and presents per car rates in his RVS at 

pages 7-8 and revised Exhibit No. OJP-6). Neither this version nor his earlier December 
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10,1998 version of Exhibit No. OJP-6) provide cost per car rates that are a relevant basis 

for assessing either the $250 switch charge or the actual cost incurred by the landlord in 

providing the service. Shortcomings and irrelevancies of the switch cost per car 

materials Mr. Plaistow presents include the following. 

1. - Use of variable costs rather than full costs. In Revised Exhibit No. (JJP-6) of 1/7/99 

(which uses the 1997 CSXT URCS), Mr. Plaistow computes both variable costs and full 

(i.e. fully allocated) costs; both include CSXT historical return on investment ("ROI"). 

But in his text (at 7-8) he points only to the variable cost number. In his original Exhibit 

No. GJP-6) of 12/10/98 (which uses the 1995 CSXT URCS), Mr. Plaistow computed the 

URCS switching cost at the full cost level (excluding ROI) and discussed full costs in his 

text (at 15). 

2. - Use of CSXT URCS rather than Conrail URCS or CSXT/Conrail combined URCS. 

Mr. Plaistow's use of the 1997 CSXT URCS is not relevant for either historical pre-

acquisifion costs or post-acquisition costs. As of 1997, the Bronx and Queens area is 

part of Conrail territory, not CSXT territory. In the future it will be CSXT/Conrail 

territory. 

3. - Treatment of ROI. In his 12/10/98 Exhibit No. {}}P-6), Mr. Plaistow excludes ROI, 

whereas in his 1/7/99 Exhibit No. (JJP-6) he includes ROI. The ROI amount is CSXT 

1997 historical, and hence does not reflect the post-acquisition investment base of the 

combined CSXT-Conrail. 

4 - System average versus site specific costs. URCS costs necessarily reflect system 

average unit costs and service units. Only a special switching study, as provided for in 

the STB's Decision No. 109 will produce location specific costs. 
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MR. GILMORE'S COST ANALYSES 

CP witness Paul D. Gilmore, at Exhibit 1 of his January 7,1999 RVS, presents 

what he purports to be an analysis of "the cost of moving a representative boxcar (of 

news print) from Montreal to New York City using the t'-ackage rights awarded by the 

Board and assuming a $0.71 per car mile charge" compared to the cost of this same 

movement " i f CP were to use its CSX haulage rights for the movement" (Gilmore RVS 

at 3), This analysis and comparison is shown at page 1 of his Exhibit 1. Mr. Gilmore 

then makes the same comparison using a $0.36 per car mile charge at page 3 of his 

Exhibit 1. Pages 2 and 4 of Mr. Gilmore's Exhibit 1 purport to set forth the assumpfions 

u.sed in the analyses presented on pages 1 and 3 respectively. 

1 have several observations at the outset of my analysis of Mr. Gilmore's Exhibit 

1. First, Mr. Gilmore does not explain or justify why the trackage rights versus haulage 

(actually, according to Potter VS Exhibit 3 in CSX-167, independent rate-making 

authority over an interline movement) comparisons he shows are relevant in terms of 

CP's competitive position in the market he addresses. As I see it, Mr. Gilmore's 

comparisons are between two alternative internal options CP might exercise to handle 

the traffic. His comparisons say nothing about how either one of the options would 

stack up competitively against another railroad or mode of transportation for the same 

movement - - either in terms of cost, or trip time, or level of service. Second, upon 

reviewing the numerical content of Mr. Gilmore's Exhibit 1 together with the associated 

electronic spreadsheet, I find that there are no workpapers showing the derivation of 

the unit costs used; the derivation of some of the service units to which they are applied 

is also lacking. Third, even taking Mr. Gilmore's Exhibit 1 amounts at face value, the 

trackage rights charge he addresses represents a small portion of the total movement 

cost and the difference introduced by $0.71 vs. $0.36 per car-mile is even smaller, 

representing only about five percent of the total movement cost. 
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Tuming to the numerology of Exhibit 1, "Grand Total Costs" are the sum of 

"Train Costs" (which reflect line haul acfivities) and "Terminal Charges" (which reflect 

switching acfivifies). The costs Exhibit 1 develops in both of these areas contain errors 

which render the comparisons meaningless, even for the purposes claimed. In the 

subsections below, 1 describe the errors I have identified in each of these areas and then 

show their combined impact. Lacking workpapers showing the derivation of Exhibit 1 

unit costs, I have been unable to determine if further errors lurk in the unit costs. 

Errors in Development of Line Haul Costs 

Mr. Gilmore's categorization of line haul cost components (which are referred to 

in Exhibit 1 as "Train Costs") is somewhat different from those used in URCS, which 

makes item-by-item comparisons difficult. Even using the Exhibit 1 cost component 

groupings, however, I have found various computational errors in the comparative 

development of line haul costs. These include: (a) computation of labor fringes; (b) 

locomotive cost calculations; and (c) GTM-based calculations. 

Computation of labor fringes: The first lines of pages 2 and 4 of Exhibit 1 show "Round 

Trip"(with a value of 2), "Wages", "cars per train", and "Fringe Rate". The "Labor" cost 

on pages 1 and 3 is computed on a j. er car basis as "Wages" divided by "cars per train" 

times "Round Trip". The spreadsheet computation multiplies this amount by the 

"Fringe Rate". So far, so good. However, to calculate the "Fringe" amount on pages 1 

and 3, the spreadsheet computation then also doubles this amount, apparently to take 

into account the empty return, or "Round Trip". In so doing, the spreadsheet 

computation has double counted the round trip as far as "Fringes" is coneemed. This 

error affects each route segment of pages 1 and 3 except the Selkirk-New York route 

segment column of the CSXT Haulage option. The error is highlighted when ne 

observes that, for each affected route segment, the "Fringe" amount exceeds th 

"Labor" amount. The impact of correcting this error is to reduce total trackage rights 
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option costs by [[[$ ]]] per car and haulage option costs by [[[$ ]]] per car'2. 

The net impact is to reduce trackage rights option costs vis-a-vis haulage option costs by 

$10.16 per car. 

Locomotive cost calculations: The problem here is changing computation procedures in 

midstream. Costs for "Locomotives" are included for the Montreal-Saratoga, Saratoga-

New York, and Montreal-Selkirk route segments. For two of these route jegments the 

computation is shown as "Loco cost/mile" times "Total Miles" times "Round Trip". 

However, in the third column the computation is "HP" times "HPH Rate" times 

"Locomotive Hours" times "Round Trip" divided by "cars per train". This latter 

formulation produces a higher locomotive cost than the one used for the other two 

route segments. Correcting the aberrant formulation to conform to the loco cost used 

elsewhere reduces total costs for the trackage rights option by $36.19 per car. 

GTM-based calculations: Here, although 1 have insufficient information to make 

corrections, the values shown are mutually inconsistent. Therefore, tl e costs developed 

based on them contain consequent errors. To demonstrate, the distances ("Total Miles") 

and "GTMiles" values by route segment shown on pages 2 and 4 of Exhibit 1 are as 

follows: Montreal-Saratoga {[( ]]) total miles and [(( ]]] GTMiles; Saratoga-

New York [(( ]]) total miles and [[( ]]] GTMiles; and Montreal-Albany 

[[[ ]]] total miles and [[( Jj] GTMiles. It is middling strange that the 

GTMiles for Saratoga-New York and Montreal-Albany are exactly the same, while the 

total miles for one route segment are 50% longer than the other route segment. Equally 

strange, the GTMiles for Montreal-Saratoga are less than the GTMiles for Saratoga-New 

York - - but the Montreal-Saratoga distance is greater than the Saratoga-New York 

distance. 

Since Exhibit 1 is labeled Highly Confidential, computations deriving these amounts and others in this 
section of my VS are shown in my workpapers, rather than being presented in the text of or an exhibit to 
this VS. 
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Errors in Development of Terminal Costs 

Mr. Gilmore's categorization of switching activities and costs (which are referred 

to in Exhibit 1 as "Terminal Charges") permits more ready comparison with those in 

URCS than is the case for line haul costs. Therefore, in evaluating the appropriateness 

of Exhibit 1 unit costs per switching event, I have first referred to those in URCS. Unit 

costs per switching event in UKCS are computed as the number of minutes required to 

perform the switching activity involved times the cost per switch engine minute. For 

purposes of evaluating "Terminal Charges", I have compared them to those stated in 

the 1995 URCS of: (a) the SOO Line Railroad Company, CP's US Class 1 railroad entity"; 

and (b) Conrail. These comparisons are shown on Exhibit WWW - 31 

Reviewing the Exhibit WWW - 31 comparisons, one can see that the cost per 

industry switch per Exhibit 1 is approximately the same as for Conrail, but is only 40% 

of the cost for SOO. For Inter & Intra train ("I & 1") switches, the URCS cost per event is 

one-fourth the cost of an industry switch, but Exhibit 1 uses an 1 & 1 switch cost equal to 

its industry switch cost. Exhibit 1 provides no cost per interchange switch, even 

though, as will be seen below, an interchange event needs to be taken into account in 

the trackage rights option versus haulage option costing comparisons. Given these 

anomalies and shortcomings in the Exhibit 1 switching costs, together with the close 

conformance of the Exhibit 1 industry switch charge to that of Conrail, 1 have imputed 

the Conrail interchange switch cost and I & 1 switch cost to the activities of Exhibit 1 in 

the corrections that follow. 

Turning to the switching activities identified and costed on Exhibit 1,1 find the 

following First, the haulage option will require an interchange switch between CP and 

" The Delaware and Hudson Railway Company ("D & H") is not a Class I U. S. carrier. 
Exhibit WWW - 31 contains highly confidenhal material Therefore, there is both a redacted and a 

highlv confidential version. 
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CSX at Selkirk. The CSX side of the interchange switch should already be accounted for 

in what Mr. Gilmore calls the haulage rate, but the CP side of the interchange is not. 

Exhibit 1 does not include any amount for this activity. Second, the URCS cost per 

switch event reflects one instance of the activity by one railroad. To take into account 

handling of the empty car associated with the loaded movement, the cost per event 

must be multiplied by the empty-to-loaded ratio. The Exhibit 1 "Terminal Costs" only 

include one switch event in each instance, and hence do not include the empty return 

movement. Exhibit 1 uses a "Round Trip" factor of 2, which equates to 100% empty 

return, or an empty/loaded factor of 2. However, in the case of the $250 reciprocal 

switch charge, which Exhibit 1 uses for the trackage rights option, reciprocal switching 

charges cover both placing (or spotting) the load and pulling the empty; therefore one 

doesn't need to incorporate empty return for that situation. 

To correct the "Terminal Charges" portion of the Exhibit 1 comparisons, I have 

incorporated the omitted switching events identified above and have used Conrail 

URCS variable costs per switching event where noted. These corrections increase the 

trackage rights option cost by [[($ ]]] per car and the so-called haulage option cost 

by [([$ ]]] per car. The net impact is to reduce trackage rights option costs vis-a-vis 

haulage option costs by $33.94 per car. 

Restatement of Exhibit 1 

On Exhibit WWW - 32'^ I have restated the $0.71 per car mile charge portion of 

Mr. Gilmore's Exhibit 1 to incorporate the corrections identified above, where 1 was able 

to quantify them. As I have mentioned above. Exhibit 1 does not include workpapers 

showing the derivation of unit costs which would permit me to check for other errors. 

'5 Exhibit WWW - 32 contains highly confidential material. Therefore, there is both a redacted and a 
highlv confidential version. 
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As a consequence of the corrections shown on Exhibit WWW - 32, the comparative 

outcome is reversed. At page 3 of his RVS Mr. Gilmore states that, with a $0.71 per car 

mile charge, "the trackage rights movement would be approximately $53 more 

expensive for CP than the haulage movement". In fact, however. Exhibit WWW - 32 

demonstrates that the trackage rights movement, again with a $0.71 per car mile charge, 

would be about $27 less expensive than the haulage movement ($53 - $10.16 - $36.19 -

$33.94). 

Empty Return Ratios 

1 have also briefly considered the fact that Exhibit 1 uses a "Round Trip" value of 

2, which builds in the assumption that there is no opportunity for a loaded movement 

in the reverse direction. To evaluate the reasonableness of this assumption, especially 

in the case of box car traffic, I have reviewed empty return ratios from the Conrail 

URCS for potentially relevant equipment types. These are listed below. The empty 

return ratio is computed as one plus the ratio of empty carmiles ("CM") to loaded 

carmiles for the equipment t>'pe in question (1.0 + (empty CM/loaded CM)). Hence an 

100% empty return situation would produce a ratio of 2.0. 

Equipment Tvpc 

Box Car - 50 ft. 

Emptv/Loaded Ratio 
1995 1996 1997 URCS Source 

• 

Equipment Tvpc 

Box Car - 50 ft. 1.506 1.517 1.462 WTE2 Parti, L.102, C. 4 

Box Car - Equipped 2.025 2.023 2.003 WT E2 Part 1, L.103, C 4 

• Flat Car - TOFC 1.053 1.052 1.054 WTE2Partl ,L. l l l ,C.4 

Average freight car 1.649 1.634 1.621 WTE2 Parti, L.118, C. 4 

• 
In addition, the Conrail average number of trailer or container units ("TCU's") per flat 

car is shown as 1.777 (WT E2 Part 2, L.202, C. 1) in each of 1995,1996, and 1997. 

• 24 



These empty return ratios illustrate that a loaded movement in the reverse 

direction is a frequent occurrence for equipment types that might be used on the route 

studied by Mr. Gilmore. To the extent that such a loaded move in the reverse direction 

is associated with the representative boxcar movement of Exhibit 1, the cost per car 

computed in that exhibit is substantially overstated. This overstatement occurs because 

most of the costs in Exhibit 1 are doubled to reflect the assumption that the loaded 

move from Montreal to New York City must generate sufficient revenues to cover 

return of the boxcar to Montreal empty. 
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VERIFICATION 

I, William W. Whitehurst, Jr., declare under penalty of perjury that the 

foregoing is true and correct to the bes; of my knowledge and belief. Further, 1 

certify that I am qualified and authorized to file this statement. 

William W. Whitehurst, Jr. 

Executed on: ^^M»>ff.y , 19_i^ 
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W. W. Whitehurst & Associates, Inc. ExhitMt WWW -19 

Line 
HSL Description 

(1) 

No of 
Move-
menls 

W 

Revised Ex*)** Nc (JJP-2 4) Column Rehnnce 

Adjusted 
Revenues 

(3) 

(g) 

Correction of Plaistow Exhibit No. (JJP-2.4) for 
Erroneous Treatment of Switching Charges and Inflation Adjustment 

Entire Movement 

Adjusted 
Variable 
Costs 

(4) 

(t>) 

Conrail 
URCS Full Cost 

Switching Net of CRC 
Costs on Switching 

Fu;! 30% ol on 30% 
Costs Moy£A oLMfues 

(5) (8) (7) 

(5)•(6) 

0) ' j ) 

ROI IncI in Ad| Cost 
Full Cost Net Excl ROI & 
of Switctiina Switching 

(8) (9) 

(7) (81 

Total 
Adjusted 
Earnings 

(10) 

(3) - (9) 

m 

1 P distow Exhibit No (JJP-2 4) 
Overhead Movements Over STB 
Granted Trackage Rights Territory' 

232 $50,913,300 $ 33,754,794 $48,497,551 $ 136,302 $ 48,361,249 $ 9,963,430 $ 38,397,819 $12,515,481 

2 Correction of Switcning Cost to Restore 
Actual CRC URCS Cost in Lieu 
of CF's Proposed "Terminal 
Switch Fee" of $250 per car' 

3 Correction of Inflation' 

4 Overhead Moves with CRC Switch 
Charge and Inflation Adjustment 
Corrected 
(L 1 - L 2 - L 3 ) 

5 Total Increased Dy Proiecled 
Traffic Growth (8%) 

J 136.302'$562,019/$ 12.515.481 : 6.121 

Trackage Rights Line Segment 
Switching 

Earnings for CP at 
on $250/Car 

Trackage Terminal 
Rights Switch Fee 
Excl or? 30% of Adjusted 

Switching MStilBS EainiDgs 
(12) (11) 

tn) (o) 

(13) 

(11)-(12) 

(PI 

$562,019 $ 399,0fT $163,008 

6,121 399,0ff (392,890) 

$456,574 $ 

99.324 

0 $ 45P.574 

H93,1Q0 

Car 
Miles 

(i<) 

1,297,368 

1,297.368 

1.297,368 

Source CP-28. Plaistow Re />ns.derdtion Verified Statement. Revised Exhibit No. (JJP-2.4), page 6. 

• With regard to switching costs, Mr Plaistow arrived at Adjusted Earnings for the tr?ckage rights line segment by subtracting from costs the 1995 CRC URCS fully-allocated terminal switching cost of $85 40 on 
30% of the traffic for the enl.re movement and substituting a proposed switching lee of $250 per car on 30% of the movements over trackage nghts In order to restore costs to the procedure used in the STB 
Costed Waybill Sample we (1) deducted the $250 per car switching fee insert'jd by Mr Plaistow, and. (2) added back the CRC URCS fully-allocated terminal switching cost of $85 40 on 30% of the entire 
rTK>vement Then, following the procedure by which Mr Plaistow applied a mileage pro-raie to develop ttie anwunt applicable to "East-of-the-Hudson," we calculated the CRC switching cost adjustment in 
column 11 from line 5 amounts as CRC switching cost adjustmr-nt * tr jckage rights pro-rate, or (col 6 * col 11 /col 10). or ($136,302 * $562,019 / $12,515,481) = $6,121. 

' Correction to Mr. Plaistow's calculation cf inflation to apply to line segment earnings instead of line segment revenues. 



W. W. Whitehurst & Associates, Inc. REDACTED Exhibit WWW - 20 
Page 1 of 7 

Restatement of Revised Plaistow Exhibit No. (JJP-2.4) 
to Apply STB Costed Waybill Sample Revenue Apportionment Procedures to Total Revenues and Total Variable Costs, 

Sell(irl(/Chicago Line Apportionment Corrections, 
Switctiing Charge Corrections, and Inflation Adjustment Correction 

Cof rected Trackage Righto Segment Prorate 

Une 

Ha. 
(a) (b) 

Adjusted Trfcg 
SwHch Totol Adjusted Variable Rgto Adj 

Type D!«tanca Carioadm IfiOi Revenue Cast Miles Revenue 
(c) (d) (e) (0 (g) (h) (m) (1) 

ftole2 Note 3 Nole4 ^4o(eS 

Adj Variable 

Cost 
(2) 

No(e6 

Conrail 

(3) 
(2) • C 206 

Conrail 
Full Cost 

(4) 
((2)-(3)) • 1 43676 

Conra" 

Earn'"!!* 
(5) 

(1)-(4) 

Car 

Miles 
(6) 

(e) • (m) • 2 

REDACTED 



W. W. Whitehurst & Associates. Inc REDACTED Exhibit WWW - 20 
Page 2 of 7 

Restatement of Revised Plaistow Exhibit No. (JJP-2.4) 
to Apply STB Costed Waybill Sample Revenue Apportionment Procedures to Total Revenues and Total Variable Costs, 

Selitirk/Chicago Line Apportionment Corrections, 
Switching Charge Corrections, and InfJation Adjustment Correction 

Line Swttch Total 
Adjusted Trfcg Corrected Trackage Righto Segment Prorate 

Line Swttch Total Adjusted Variable Rgto Adj Adj Variable Conrail Conrail Conrail Car 
HSL QfSAC lESAC lyofl Distance Carloads TQIU Revenue Cast Mitel Revenue Cast BQl' EulLCfist Eamiogs Hiies 

(a) (b) (c) (d) (e) (f) (0) (h) (m) (1) (2) (3) (4) (5) (6) 
Note 2 Note 3 Nolo 4 Note 5 Note a (2)* 0 206 ((2H3)) * 143676 (1)-(4) (e) • (m) • 2 

REDACTED 



W. W. Whitehurst & Associates, Inc REDACTED Exhibit WWW - 20 
Page 3 of 7 

Restatement of Revised Plaistow Exhibit No. (JJP-2.4) 
to Apply STB Costed Waybill Sample Revenue Apportionment Procedures to Total Revenues and Total Variable Costs, 

Sellcirk/Chicago Line Apportionment Corrections, 
Switching Charge Corrections, and Inflation Adjustment Correction 

Adjusted Trfcg 
Line Switch Totol Adjusted Variable Rgts Adj 

Ho. QESAC lESAC lype DIstonce Carloads Toni Revenue Cost Milsi Revenue 

(a) (b) (n) (d) (e) (f) (g) 
Note 2 

(h) 
Note 3 

(m) 
Note 4 

(1) 
Note 5 

Corrected Tracfcage Righto Segment Prorate 
Adj Variable 

Cast 
(2) 

Note 6 

Conrail 
RQI' 

(3) 
(2) • 0 206 

Conrail 

ElllLCfiSt 
(4) 

((2)-(3)) • 143676 

Conrail 

Eirningff 
(S) 

(1)-(4) 

Car 

Mites 
(6) 

(e) • ( ! " ) • 2 

REDACTED 



W. W. Whitehurst & Associates, Inc REDACTED Exhibit WWW - 20 
Page 4 of 7 

Restatement of Revised Plaistow Exhibit No. (JJP-2.4) 
to Apply STB Costed Waybill Sample Revenue Apportionment Procedures to Total Revenues and Total Variable Costs, 

Sellcirk/Chicago Line Apportionment Corrections, 
Switching Charge Corrections, and Inflation Adjustment Correction 

Adjusted Trfcg Corrected Tracfcage Righto Segment Prorata 
Line Swttch Totol Adjusted Variable Rgto Adj Adj Variable Conrail Conrail Conrail Car 

Ha. QESAC TfSAC DIstonce Carloads Ions Revenue Cfill Mites Revenue Cost RQi' FiillCasl Eaminos Milts 
(a) (b) (c) (d) (e) (f) (g) 

Note2 
(h) 

Note 3 
(m) 

Note 4 
(1) 

Notes 

(2) (3) (4) (5) 
Note 6 (2)-0 206 ((2H3))' 1 43676 (1) (4) 

(6) 
(e) • (m) • 2 

REDACTED 



W W Whitehurst & Associates, Inc REDACTED Exhibit WWW - 20 
Page 5 of 7 

Restatement of Revised Plaistow Exhibit No. (JJP-2.4) 
to Apply STB Costed Waybill Sample Revenue Apportionment Procedures to Total Revenues and Total Variable Costs, 

Se'l(irk/Chicago Line Apportionment Corrections, 
Switching Charge Corrections, and Inflation Adjustment Correction 

Adjustod Trfcg 
Line Swttch Totol Adjusted Variable Rgts Adj 

Ho. QFSAC IFSAC Type DIstonce Carloads Tans Revenue Cast Miles Revenue 
(a) (b) (c) (d) (e) (f) (g) 

Note 2 
(h) 

Note ) 
(m) 

Note4 
(1) 

Notes 

Corrected Tracfcage Righto Segment Prorate 
Adj Variable 

Cast 
(2) 

Note 6 

Conrail 
RQI' 

<3) 
(2)•0 206 

Conrail 

Euil£ost 
(4) 

((2)-(3))' 143676 

Conraii 
f a r n l n g a 

(S) 

(1)-(4) 

Car 

Mites 
(6) 

(a) * (m) • 2 

REDACTED 
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W. W. Whitehuî t & Associates, inc. REDACTED Exhibit WWW - 20 
Page 6 of 7 

Restatement of Revised Plaistow Exhibit No. (JJP-2.4) 
to Apply STB Costed Waybill Sample Revenut Apportionment Procedures to Tota. Revenues and Total Variable Costs, 

Sellcirk/Chicago Line Apportionment Corrections, 
Switching Charge Corrections, and Inflation Adjustment Correction 

Corrected Tracfcage Rights Segment Prorate 

Line 

Ha. 
(a) 

Adjusted Trfcg 
bjvttch Totol Adjusted Variable Rgto Adj 

IF^AC lype Distance Carloads Ions Revenue Cast Miiss Revenue 

(b) (c) (d) (e) (f) (g) (h) (m) (1) 
Note 2 Note 3 Note 4 Notes 

Adj Variable 

Cast 
(2) 

No(e6 

Conrail 
RQl' 

(3) 
(2, • 0 206 

Conraii 
EulLCait 

(*> 
((2H3)) • 1 43676 

Conrail 
. amlngs 

(5) 
(1)-(4) 

Car 

Mites 
(6) 

(e) • (m) • 2 

REDACTED 



W. W. Whitehurst & Associates, Inc. REDACTED Exhibit WWW - 20 
Page 7 of 7 

Restatement of Revised Plaistow Exhibit No. (JJP-2.4) 
to Apply STB Costed *^aybill Sample Revenue Apportionment Procedures to Total Revenues and Total Variable Costs, 

SelltirityChicago Line Apportionment Corrections, 
Switching Charge Corrections, and Inflation Adjustment Correction 

Line 

Ho. QESAC 
(a) 

lESAC 
<b) 

Swttch 

Type 
(c) 

Totol 
Distance 

(a) 
Cacloads 

(e) 
laos 

(0 

Adjusted 

Revenue 
(g) 

Note 2 

Adjusted Trfcg 
Variable Rgts 

Cast Miles 
(h) (m) 

Note 3 Note 4 

Adj 
Revenue 

(1) 
Note S 

Corrected Trackage Rights Segment Prorate 
Adj Variable 

Cast 
(2.1 

Note 6 

Conrail 

BQl' 
(3) 

(2) • 0 206 

Conrail 
EUUJCOSI 

(4) 
((2)-(3,)" 1 43676 

Conrail 
Earnings 

(5) 

(1)-(4) 

232 Total xxx 297,710 4 14,217 
Totol Increased by Projected Traffic Growth (8Vo) 

1,025.879 $ 47.141,945 $ 32,648,700 45.8 2,999,017.90 1,838,227.52 378,713.24 2,096,971.83 902,046 
974.210 

Car 

Mites 
(6) 

( e ) - ( m ) ' 2 

1,323.433 

' Conrail 1995 URCS Variable ROI ratio developed by Mr. Plaistow in Exhibit No. (JJP-2.4), footnote 3. 

* 1995 Costed Waybili Sample Revenue times 4.461% inflation from 1995 to 1997. 

' 1995 Cosled Waybill Sample Variable Cost times 4 461% inflation from 1995 to 1997. 

•* Calculated on a probabilistic basis as 20% of Mr. Plaistow's mileage to Schenectady via Rensselaer • 80% of Mr. Plaistow's mileage to Stuyvesant (Selkirk Yard moves). 

' For moves originating or terminating in the trackage rights segment, revenue prorate is calculated as: (g) * ((m)*100) / ((d)+200). 

For NYA overhead moves, trackage rights segment revenue prorate is calculated as: (g) * (m) / ((d)+200). 
For moves ongmatmg or terrnmatmg in the trackage rights segment, variable cost prorate is calculated as: (h) * ((m)+100) / ((d)+200). 
For NYA overhead moves, trackage rights segment vanable cost prorate is calculated as: (h) * (m) / ((d)+200). 

REDACTED 



W. W. Whitehurst & Associates, Inc. Exhibit WWW - 21 

CP Traclcage Rights Mileages Over Conrail - Proceeding North-to-South 
Correction of Plaistow 01/07/99 Mileages 

Line Locations Source or Mile Posts 
No. From/To To/From Computation From IQ Milsags No. 

(1) (2) (3) (4) (5) (6) 
(4)-(5) 

North End (Albany Area) Mileages: 
Route 1 

1 Schenectady (CP-160) W.Albany CRC Timetable - Chicago Line 159.9 146.9 13.0 
2 W. Albany Albany-Rensselaer CRC ' imetable - Chicago Line 146.9 142.1 4.8 
3 Albany-Rensselaer Albany CRC Timetable - Hudson Line 142.1 140.5 1.6 
4 Albany Castleton-on-Hudson CRC Track Chan - Hudson Line 140.5 134.4 6.1 
5 Castleton-on-Hudson Stuyvesant (CP-125) CRC Track Chart - Hudson Line 134.4 125.6 8.8 
6 CP Trackage Rights Mileage Granted Sum(L.1 - L.5) 34.3 

BQU1&2 
7 CP-VO CP-SK CRC Timetable - Selkirk Branch 22.2 11.5 10.7 
8 CP-SK Stuyvesant (CP-125) CRC Timetable - Selkirk Branch 11.5 1.3 10.2 
9 CP Trackage Rights Mileage Requested Sum(L7-L8) 20.9 

10 CP Kenwood Yard CP-SK CP-24, Gilmore at p,2 7.1 0.0 7.1 
11 CP-SK Stuyvesant (CP-125) CRC Timetable - Selkirk Branch 11.5 1.3 10.2 
12 CP Trackage Rights Mileage Requested Sum(L.10-L 11) 17.3 

Stiiwesanf to Pouahkeeosie /Division Post with Metro-North) 
13 Stuyvesant (CP-125) Hudson CRC Timetable - Hudson Line 125.6 114.5 11.1 
14 Hudson Poughkeepsie (Div Post) CRC Timetable - Hudson Line 114.5 75.8 38.7 

15 CP Trackage Rights Mileage Granted Sum(L.13-L.14) 49.8 

Metro-North Territory Milea^js: 
Pouahkeeosie to Oak Point Link - Metro-North Ownershio 

16 Poughkeepsie (Div Post) Chelsea CRC Track Chart - Hudson Line 75.8 61.4 14.4 
17 Chelsea Beacon CRC Track Chart - Hudson Line 61.4 59.0 2.4 

18 Beacon Peekskill Metro North Hudson Line 59.0 41.3 17.7 

19 Peekskill Tarrytown Metro North Hudson Line 41.3 25.-: 16.0 

20 Tarrytown Irvington Metro North Hudson Line 25.3 22.7 2.6 
21 Irvington Yonkers Metro North Hudson Line 22.7 15.2 7.5 

22 Yonkers Oak Point Link R P Carey 01/17/99 Schematif 15.2 5.8 9,4 
23 CP Trackage Rights Mileage over Metro-North Sum(L 16 - L.22) 70.0 

South End Mileages: 
Oak Point Link to Oak Point Yard - State of New York Ownershio 

24 Oak Point Link Oak Point Yard (Bronx) CSX-167, Downing V S. 3.8 0.7 3.1 

Oak Point Yard to Harlem River Trailvan Terminal 
25 Oak Point Yard (Bronx) Harlem River Terminal CS.V167, Downing V S. 1.0 

Oak Point Yard fo Fresh Pond Junction /Freemont Indu3tria! Branch^ 

26 Oak Point Yard (Bronx) Fresh Pond Junction CSX-167. Downing V S. 7.6 



W. W. Whitehurst & Associates, Inc. REDACTED Exhibit WWW - 22 
Page 1 of 7 

Restatement of Revised Plaistow Exhibit No. (JJP-2.4) 
to Correct Tracluge Rights Mileages, 

Apply STB Costed Waybill Sample Reven-.ie Apportionment Procedures to Total Revenues and Total Variable Costs. 
Selkirk/Chicago Line Apportionment Corrections, Switching Charge Corrections, and Inflation Adjustment Correction 

Adjusted Trfcg Corrected Trackage Righte Segment Prorate 

Line Switch Totel Adjusted Variable Rgts Adj Adj Variable Conrail Conrail Conra'i Car 

No. QESAC lESAC Distance CsriQ«ds Ions Revenue Cast Miles Revenue Cast RQi' EulLCtnt Earhlntts Mliss 

(a) (b) (c) (d) (e) (0 (g) (h) (m) (1) (2) (3) (4) (5) (6) (a) 
Note 2 Note 3 h4ote4 Notes Note 6 (2)'0.206 ((:H3))' 143675 (1)-(4) (e)'(m)*2 

REDACTED 



W. W. Whitehurst & Associates, Inc. REDACTED Exhibit WWW - 22 
Page 2 of 7 

Restatement of Revised Plaistow Exhibit No. (JJP-2.4) 
to Correct Traclcage Rights Mileages, 

Apply STB Costed Waybill Sample Revenue Apportionment Procedures to Total Revenues and Total Variable Costs, 
Selkirk/Chicago L le Apportionment Corrections, Switching Charge Corrections, and Inflation Adjustment Correction 

Adjusted Trfcg Corrected Trackage Righu Seg.nent Prorate 
Line SwHch Totel Adjusted Variable Rgta Adj Adj Variable Conrail Conrail Conraii Car 

Ha. QESAC lESAC Ixae Distance Carloadk Ions Revenue Cast MUo Revenue C a s t ROi ' EulLCaSt Earn ing* Miiss 
(a) (b) (c) (!) (e) (0 (g) (f) (m) (1) (2) (3) (4) (5) (6) 

Note2 Note 3 Note 4 Notes Note6 {2)-0206 ((2H3)) * 1 43676 {1)-(4) (e)'(m)'2 

REDACTED 



W. W. Whitehurst & Associates, (nc. REJACTED 

Restatement of Revised Plaistow Exhibit No. (JJP-2.4) 
to Correct Traclcage Rights Mileages, 

Apply STB Costeo Waybill Sample Revenue Apportionment Procedures to Total Revenues and Total Variable Costs, 
Selkirî yChicago Line Apportionment Corrections, Switching Charge Corrections, and Inflation Adjustment Correction 

Exhibit www - 22 
Page 3 ot 7 

Line Switch 

No. QFSAC TfSAC Type 
(a) (b) (c) 

Totel 

Distance Carloads Tans 
(d) (e) (f) 

Adjusted 

Revenue 
(3) 

Note 2 

Adjusted Trfcg 
Variable Rgts 

Cost Miiss 
(h) (m) 

Note 3 Note 4 

Corrected Trackage Righte Segment Prorate 
Adj Adj Variable Conrail Conrail Conrail 

Bsvenus Cast BQî  Full Cost Earning« 
(1| (2) (3) (4) (5) 

Notes Notes (2)'0 206 ((2H3))" 1 43676 (1)-(4) 

Car 

Miles 
(6) 

(e) • (m) • 2 

REDACTED 
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W. W. Whitehurst & Associates, Inc. REDACTED 

Restatement of Revised Plaistow Exhibit No. (JJP-2.4) 
to Correct Trackage Rights Mil'>ages, 

Apply STB Costed Waybill Sample Revenue Apportionment Procedures to To'al Revenues and Total Variable Costs. 
Selkirk/Chicago Line Apportionment Corrections, Switching Charge Corrections, and Inflation Adjustment Correction 

Exhibit V*/WW - 22 
Page 4 of 7 

Adjusted Trfcg Corrected Trackage Righte Segment Prorate 
Line Swttch Totel Adjusted Variable Rgts Adj Adj Variable Conrail Conrail Conrail Car 
No. QESAC lESAC TyjM Distance Carloads loos Revenue Cast Mliss Revenue Cast RQl' Full Cost Earnings Miiss 

(a) (b) (c) (d) (e) (0 <g) (h) (m) (1) (2) (3) ;4) (S) (6) 
r 4*2 Note 3 Note 4 Note 5 Note 6 (2)* 0 206 «2^i3» • 143676 (i;-(4) (e) • (m) • 2 

REDACTED 



W. W. Whitehurst & Associat«f Inc. REDACTED Exhibit WWW - 22 
Page 5 of 7 

Restatement of Revised Plaistow Exhibit No. (JJP-2.4) 
to Correct Traclcage Rights Mileages, 

Apply STB Costed Waybill Sample Revenue Apportionment Procedures to Total Revenues and Total Variable Costs, 
Selkirk/Chicago Line Apportionment Corrections, Switching Charge Corrections, and Inflation Adjustment Correction 

Adjusted Trfcg Corrected Trackage Righte Segment Prorate 
Line Swttch Totel Adjusted Variable Rgte Adj Adj Variable Conraii Conraii Conrail Car 

Ma. QESAC lESAC Type Distance Carloads lans Revenue Cast Miles Revenue Cosf ROl' Full Cost Earnings Miles 
(a) (b) (c) (d) (e) (f) (g) (h) (m) (i> (2) (3) (4) (5) (6) 

Note2 Note 3 Note 4 Note 5 Note 6 (2)'0 206 ((2H3))' 143676 (1)-(4) (e) • (m) • 2 

RcDACTED 



W. W. Whitehurst & Associates, Inc. REDACTED Exhibit WWW - 22 
Page 6 of 7 

Restatement of Revised Plaistow Exhibit No. (JJP-2.4) 
to Correct Trackage Rights Mileages, 

Apply STB Costed Waybill Sample Revenue Apportionment Procedures to Total Revenues and Total Variable Costs, 
Selkirk/Chicago Line Apportionment Corrections, Switching Charge Corrections, and Inflation Adjustment Correction 

Adjusted Trfcg Corrected Tracfcage Righte Segment Prorate 
Line Swttch Totel Adjusted Variable Rgte Adj Adj Variable Conrail Conrail Conrail Car 

Ma. QESAC lESAC TjttM DIstence Carloads lans Revenue Cast Miiss Revenue Cost RQl' Full Cost Earning* Miiss 
(a) (b) (c) (d) (e) (f) (g) 

Nole2 
(h) 

Note 3 
(m) 

Note 4 
(1) 

Notes 
(2) (3) (4) (S) 

Nole6 (2)"0.206 ((2H3))' 1 43676 (1)-(4) 
(6) 

(e) • (m) * 2 

REDACTED 



W. W. Whitehurst & Associates, Inc. REDACTED Exhibit VWVW - 22 
Page 7 of 7 

Restatement of Revised Plaistow Exhibit No. (JJP-2.4) 
to Correct Trackage Rights Mileages, 

Apply STB Costed Waybill Sample Revenue Apportionment Procedures to Total Revenues and Total Variable Costs, 
Selkirk/Chicago Line Apportionment Corrections, Switching Charge Corrections, and Inflation Adjustment Correction 

Corrected Tracfcage Rights Segment Prorate Adjusted Trfcg 

Line Swttch Totel Adjusted Variable Rgts Adj 

Mo. QESAC lESAC Type Distance Cahoads Ions Revenue Cast Miles Revenue 

(a) (b) (c) (d) (e) (f) (9) 
Note 2 

(h) 
Note 3 

(m) 
Note 4 

(1) 

Note 5 

Adj Variable Conrail Conrail Conrail 

Cast RQi' EiilLCast Earnings 
(2) (3) (4) (S) 

Note 6 (2) '0 206 ((2H 3)) * 1 43676 <1)-(4) 

232 ToUl 297,710 4 14,217 
Total Increased by Projected Traffic Growth (8%) 

1,025.879 $ 47,141,945 $ 32,648.700 60.61 3.487,447 52 2,162,614.07 445.543.64 2,467,018 11 1,020,429 
1,102,064 

Car 

Miles 
(6) 

(e) • (m) • 2 

1.759,425 

' Conrail 1995 URCS Variable ROI ratio developed by Mr Plaistow in Exhibit No {JJP-2.4), footnote 3. 
^ 1995 Costed Waybill Sample Revenue times 4 461% inflation from 1995 to 1997 
' 1995 Costed Waybill Sample Vanable Cost times 4 461% inflation from 1995 to 1997 
' Calculated on a probabilistic basis as 20% of con^ected mileage to Schenectady via Rensselaer + 80% of corrected mileage to Stuyvesant (Selkirk Yard moves). 
- For moves ongmatmg or terminating in the trackage nghts segment, revenue prorate is calculated as (g) * ((m)+100) / ((d)*200). 

For NYA overhead moves, trackage nghts segment revenue prorate is calculated as (g) * (m) / ((d)+200) 
' For moves ongmatmg or t-rniinating in the trackage rights segment, vanable cost prorate is calculated as: (h) * ((m)+100) / ((d)+200). 

For NYA overtiead moves, trackage rights segment vanable cost prorate is calculated as: (h) * (m) / ((d)+200) 

REDACTED 
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Exhibit WWW - 23 
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Line 
No. QESAC 

(a) 

Switch Totel 
lESAC Type DIstence Carloads IQI:.^ 

(b) (c) (d) (e) (f) 

Adjusted 
Revenue 

(g) 
Nole2 

Adjusted 
Variable 

Cast 
(h) 

Note 3 

Trfcg 
Rgte 
Miles 
(m) 

Nole4 

Adjusted 
R a v n i M 

(1) 
Notes 

Corrected Trackage Righte Segment Prorate 
Adj Variable 

Cast 
(2) 

Nolc6 

Conrail 
BQi' 

(3) 
(7" 0 206 

Conrail 
Full Coat 

(4) 
((2W3)) • 1 43676 

Conrail 
Esaiings 

(5) 

( 1 ) ( 4 ) 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

16 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

3S 

36 

37 

38 

39 

40 

41 

Car 
Miles 

(6) 
(e) • (m) • 2 
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Line 
Ma 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

5C 

57 

58 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 

74 

75 

76 

77 

78 

79 

80 

81 

B2 

QESAC 
(a) 

Switch Totel 
lESAC lype Distance Csdosds Ions 

(b) (c) (d) (e) (f) 

Adjusted 
Revenue 

(g) 
Note 2 

Adjusted 
Variable 

Cast 
(h) 

Note 3 

Trfcg 
Rgte 
Miles 
(m) 

Nole4 

Adjusted 
Revenue 

(1) 
No)«S 

Corrected Truckage RIgnts Segm >nt Prorate 
Adj Variable 

Cost 
(2) 

No(e6 

Conrail 
SOI' 

(3) 
(2) • 0 206 

Conrail 
Full Cost 

(*) 
((2H3)) • 1 43676 

Conrail 
Ffm|pg« 

(5) 

(1)-(4) 

Car 

Miles 
(6) 

(•) • (m) • 2 

REDACTED 
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Line 
Mo. QESAC 

(a) 

83 

84 

85 

86 

87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

100 

101 

102 

103 

104 

105 

106 

107 

108 

109 

110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

Switch Totel 
lESAC lype OlsUnce Carloads Ions 

(b) (c) (d) (e) (f) 

Adjusted 
Revenue 

(9) 
Note2 

Adjusted 
Variable 

Cost 
(h) 

Note 3 

Trfcg 
Rgte Adjusted 

Corrected Trackage Rights Segment Prorate 

(m) 
No(e4 

(1) 

Notes 

Adj Variable 
Cast 

(21 
Nolee 

Conraii 
BQl' 

(3) 
(2) "0 206 

Conrail 
EulLCost 

(4) 
((2H3t) • 1 43676 

Conraii 
F a m l n g a 

(5) 

(1)-(4) 

Car 

Miles 
(6) 

(•) • (m) • 2 
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Selkirk/Chicago Line Apportionment Corrections, Switching Charge Corrections, and Inflation Adjustment Correction 
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Line Switch Totel 
Ha. QESAC TFSAC lype Dittanca Carloads Tons 

(a) (b) (c) (d) (e) (f) 

Adjusted 
Revenue 

(9) 
Nole2 

Adjusted 
Variable 

xOSt 
(h) 

Nole3 

Trfcg 
Rgts 
Miles 

(m) 
Note 4 

Adjusted 
Revenue 

(1) 

N o l e S 

Correct" ' Trackage Rights Segment Prorate 
Adj Variable 

Cost 
(2) 

Note 6 

Conrail 
RQi' 

(2) • 0 206 

Conrail 
EulLCost 

(4) 
((2H3))" 1 43676 

Conrail 
Eamlng« 

(5( 

( 1 ) - ( 4 ) 

174 

125 

126 

127 

128 

129 

130 

131 

132 

133 

134 

135 

136 

137 

138 

139 

140 

141 

142 

143 

144 

145 

146 

147 

148 

149 

150 

151 

152 

153 

154 

155 

156 

157 

158 

159 

160 

161 

162 

163 

164 

Car 

Miles 
(6) 

(e)*(mr 2 

REDACTED 
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Adiusted Trfcg Corrected Trackage Rights Segn>ent Prorate 
Line Switch Totel Adjusted Variable Rgts Adjusted Adj Variable Conrail Conrail Conrail Car 

Mo. QESAC TfSAC lype Distance Carloads Ions Revenue Cost Miles Revenue Cast RQi' Full Cost P a m l n g « Miles 
(a) (b) (c) (d) (e) (f) (g) (h) (m) (D '2) (3) (*) (5) (6) 

Note2 Nole3 Nole4 NoleS NoteS (2)*0 206 ((2H3)) * 1 43676 (1»-(4) (e) • (m) • 2 

165 

166 

167 

168 

169 

170 
171 

172 

173 

174 

175 

176 

177 

178 

179 

180 

181 

182 

183 

184 

185 

186 

187 

188 

189 

190 

191 

192 

193 

194 

195 

196 

197 

196 

199 

200 

2u1 

202 

203 

204 

205 

REDACTED 
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to Include Local Traffic, Correct Trackage Rights Mileages, 
Apply STB Costed Waybill Sample Revenue Apportionment Procedures to Total Revenues and Total Variable Costs, 
Selkirk/Chicago Line Apportionment Corrections, Switching Charge Corrections, and Inflation Adjustment Correction 

Adji' ~ted Trfcg Corrected Tracfcage Righte Segment Prorate 
Line Swttch Total Adjused Variable Rgte Adjusted Adj Variable Conrail Conrail Conrail Car 
Ho. QFSAC TFSAC lype Distance Carioads Ions Rsverjije Cost Miles Revenue Cost ROl' Full Cost Earnings yii— 

(a) (b) (c) (d) (e) (f) (g) (h) (m) d) (2) (3) (4) (5) (6) 

Note 2 Nole 3 Note 4 Note 5 Note 6 (2) • 0 206 ((2M3)) • 1 43676 (11-(4) (e) • (m) • 2 

206 

207 

208 

209 

210 

211 

212 

213 

214 

215 

216 

: i7 

218 

219 

220 

221 

222 

223 

224 

225 

226 

227 

228 

229 

230 

231 

232 

233 

234 

236 

236 

237 

238 

239 

240 

241 

242 

243 

244 

245 

246 

REDACTED 



W W Whitehurst & Associates, Inc REDACTED 
Restatement ov Revised Plaistow Exhibit No. (JJP-2.4) 
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Corrected Tracfcage Rights Segment Prorate 

Exhibit WWW - 23 
Page 7 of 15 

Adjusted Trfcg 
Line Swttch Totel Adjusted Variable Rgte Adjusted 

Mo. QESAC lESAC Type Dlatenca Carloads Ions ReyeniM Cost Miles Ravanue 

(a) (b) (c) (d) (e) {<) (g) (b) (m) (1) 

Noie2 No(« 3 Nole4 NoleS 

Adj Variable 
Cost 

(2) 

Note6 

Conraii 
RQI' 

(3) 
(2) • 0 2oe 

Conrail 
Full Cost 

(4) 
((2H3)) • 1 43676 

Conraii 
Famlng« 

(5) 
(1)-{4) 

247 

248 

249 

250 

251 

252 

253 

254 

255 

256 

257 

258 

259 

260 

261 

262 

263 

26' 

265 

266 

267 

268 

269 

270 

271 

272 

273 

274 

275 

276 

2;7 

278 

2:'9 

2B0 

281 

282 

283 

2M 

2f.5 

2f6 

267 

Car 
Miles 

(6) 

(e) • (m) • 2 
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Exhibit VWVW - 23 
Page 8 of 15 

Line 
Mo. QESAC 

(a) 

Swttch TotsI 
lESAC lype DIstenca Carloada Isat 

(b) (c) (d) (e) (f) 

Adjusted 
Revenue 

(g) 
Nole2 

Adjusted 
Variable 

Cast 
(b) 

No*« 3 

Trfcg 
Rgte 

(m) 
Note 4 

Adjusted 
Ravanu^ 

(1) 

Notes 

Corrected Tracfcage Rights Segment Prorate 
Adj Variable 

Cast 
(2) 

Nate6 

Conrail 
RQl' 

(3) 

(2) -0 206 

Conrail 
EulLCost 

(4) 

((2M3)) • 1 43676 

Conraii 

(5) 

(1)-(4) 

288 

289 

290 

'g i 

21? 

293 

294 

295 

296 

297 

298 

299 

301 

302 

303 

304 

305 

306 

307 

308 

309 

310 

311 

312 

313 

314 

315 

316 

317 

318 

319 

320 

321 

322 

323 

324 

325 

326 

327 

326 

Car 
Miles 

(6) 

(*)Mni)'2 
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Line 
Mo. QFSAC 

(a) 

329 

330 

331 

332 

333 

334 

335 

336 

337 

338 

339 

340 

341 

342 

343 

344 

345 

.346 

34? 

348 

349 

350 

351 

352 

353 

354 

355 

356 

357 

358 

359 

360 

361 

362 

363 

364 

365 

366 

367 

366 

369 

Switch Totel 
lESAC Type Distance r-., 

(b) (c) (d) (e) 
Tons 

Adjusted 
Revenue 

(g) 
Nole2 

Adjusted 
Variable 

Cost 
(b) 

l>ole3 

Trfcg 
Rgts 
Miles 
(m) 

Note 4 

Adjusted 
Corrected Tracfcage Rights Segment Prorate 

(1) 

Notes 

Adj Variable 
Cast 

(2) 

Nole6 

Conrail 
RQi' 

(3) 
(2) • 0 206 

Conrail 
EulLCost 

(*) 
((2H3)) • 1 43676 

Conrail 
Eimingt 

(5) 
(1)-(4) 

Car 
Miles 

(6) 
(e) • (m) • 2 

REDACTED 
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Adjusted Trfcg Corrected Trackage Rights Segment Prorate 
Line Swttch Totai Adjusted Variable Rgte Adjusted Adj Variable Conraii Conrail Conrail Car 
No. OFSAC TFSAC lype Distance CMiiokHs Tons Revenue Cost Miles Revenue Cost RQi EulLCost E«mlng« Milts 

(a) (b) (c) (d) (e) (f) (g) (h) (m) (D ,2) (3) (4) (5) (6) 
Note 2 Nole 3 Note 4 Note 5 Note 6 (2) • 0 206 (I2H3)) * 1 43676 (1)-(4) |e) • (m) • 2 

370 

371 

372 

373 

374 

375 

376 

377 

378 

379 

380 

381 

382 

383 

384 

385 

386 

387 

388 

389 

390 

391 

392 

393 

394 

396 

396 

397 

398 

399 

400 

401 

402 

403 

404 

405 

406 

407 

408 

409 

410 
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Line 
Mo. 

411 

412 

413 

414 

415 

416 

417 

418 

419 

420 

421 

422 

423 

424 

425 

426 

427 

428 

429 

430 

431 

432 

433 

434 

435 

436 

437 

438 

439 

440 

441 

442 

443 

444 

445 

446 

447 

446 

449 

450 

451 

QESAC 
(a) 

Swttch Totel 
TFSAC lype oistenca Carloads Ions 

(b) (c) (d) (e) (f) 

Adjusted 
Revenue 

(g) 
Note 2 

Adjusted 
Variable 

Cast 
(b) 

Note 3 

Triig 
Rgts 

(m) 
Note 4 

Adjusted 
Revenue 

(1) 

•kM6 

Corrected Tracfcage Rights Segment Prorate 
Adj Variable 

Cost 
(2) 

Nole6 

Conraii 
RQl' 

(3) 
(2) • 0 206 

Conrail 
EulLCost 

(4) 
((2M3)) • 1 43676 

Conraii 
E«mlng« 

(5) 

(1)-(4) 

Car 
Miles 

(6) 
(e) • (m) • 2 

REDACTED 
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Adjusted Trfcg Corrected Trackage Rights Segment Prorate 
Line Swttch Totel Adjusted Variable Rgta Adjusted Adj Variable Conrail Conrail Conrail Car 
Mo. QESAC TFSAC lype Distance Cadoads loos Revenue Cast Miles Revenue Cost RQi' EulLCost ^mjnge Miles 

(a) (b) (c) (d) (e) (f) (g) (h) (m) <i> (2) (3) (4) (5) <6) 
Note 2 Note 3 Nole 4 NoleS Nattt (2)'0 206 ((2H3I)' 1 43676 (1) (4) (•) • (m) • 2 

452 

453 

4S4 

455 

456 
467 

458 

459 

ty'\ 

462 

463 
464 

465 

466 
467 

468 

469 

470 
471 

472 

473 

474 

475 

476 

477 
471 

479 

480 

481 

482 

483 

484 

485 

486 
487 

488 

489 

490 

491 

492 

REDACTED 
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Exhibit WWW - 23 
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Adjusted Trttg 
Line Swttch Totel Adjusted Variable Rgto Adjusted 
Mo. QESAC lESAC Type Oistenca Carloads Ions Revenue Cost MUSS Ravanua 

(a) (b) (c) (d) (e) («) (g) (h) (m) (1) 
Note2 Nole 3 Nole4 Sates 

Corrected Tracfcage Righte Segment Prorate 
Adj Variable 

Cost 
(2) 

Nole6 

Conrail 
RQl' 

(3) 
(2) * 0 206 

Conraii 
EulLCest 

(4) 

((2)-(3)) * 1 43676 

Conrail 

(5: 
(')-(4) 

493 

494 

495 

496 

497 

498 

499 

500 

501 

50~ 

503 

504 

505 

506 

507 

508 

509 

510 

511 

512 

513 

514 

515 

516 

517 

518 

519 

520 

521 

522 

523 

524 

525 

527 
528 
529 
530 
531 
532 
533 

Car 

Miles 
(6) 

(e) • (m) • 2 

REDACTED 
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Apply STB Costed Waybill Sample Revenue Apportionment Procedures to Total Revenues and ToUl Variable CosU, 
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Adjusted Trfcg Corrected Trackage Rights Segment Prorate 
Line Swttch Totel Adjusted Variable Rgts Adjusted Adj Variable Conrail Conrail Conrail Car 
Mo. OFSAC TFSAC lype Distance Csdosds loos Revenue Cast Miles Revenue Cost RQi' Eull£ast f tr"ingf Miles 

(a) (b) (c) (d) (e) (f) (g) (h) (m) (D (2) (3) (4) (5) (6) 

Note 2 Note 3 Note 4 Note 5 Note« (2) * 0 206 ( (2H3»' 1 43676 (1) (4) (•)•(">) "2 

534 

535 

537 

538 

539 

540 
541 

542 

543 

544 

545 

546 

547 

548 

549 

550 

551 

552 

553 
554 

555 

556 
557 

558 

559 

560 

561 

562 

563 

564 

565 

566 

567 

568 

569 

570 
571 

672 
573 

574 

REDACTED 
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Line 

Nfl. 

675 
676 
577 
678 
579 
560 
581 
582 
583 
584 

QFSAC 
(a) 

lESAC 
(b) 

Swrttch 

(c) 

Totel 
Oistenca Caripads loos 

(d) (e) (f) 

Adjusted 
Revenue 

(g) 
Nole2 

Adjusted 
Variable 

Cost 
(b) 

Note 3 

Triig 
Rgts 

Corrected Trackage Rights Segment Prorate 

(m) 
Nole4 

Overall Totel 584 

Adjusted Adj Variable Conrail Conraii Conraii Car 
Revenue Cost RQi' EuiLCost Earnings Miles 

(1) (2) (3) (4) (5) (6) 

NoleS Nolee ( 2 ) ' 0 206 ((2H3)) • 1 43676 (1)-(4) l e ) ' { m | ' 2 

$10,440,625.81 $5,497,165.13 $1,132,530.76 $6,270,932.18 $4,169.69363 3,320.148 

$4,503,269.12 Overall Totel Increased by Projected Traffic Growth (8%) 

' Conrail 1995 URCS Vanable PCi ratio developed by Mr Plaistow in Exhibit l̂ o (JJP-2 4), footnote 3. 
' 1995 Costed Wavt"': Sample Revenue times 4 461% inflation from 1995 to 1997 
' 1995 Costed Waybill Sample Vanable Cost times 4 461% inflation from 1996 to 1997 

' Calculated on a probabilistic basis as 20% of corrected mileage to Schenectady via Rensselaer + 80% of corrected mileage lo Stuyvesant (Selkirk Yard moves) 
'' For moves originating or terminating in the trackage rights segment, revenue prorate is calculated as (g) * ((m)+l00) / ((d)+200). 

For NYA overtiead moves, trackage rights segment revenue prorate is calculated as (g) ' (m) / ((d)+200) 
For moves originating or terminating in the trackage nghts segment, variable cost prorate is cateulated as (h) * ;(m)+100) / ((d)+200) 
For NYA overhead moves, trackage rights segment variable cost prorate is calculated as (h) • (m) / ((d)+200) 

REDACTED 
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HOGAN&HAKTSON 

oouaosAsopMis 
its TMmsi9*iM simr, NW 

OOICTMM. (aooj s a i - s n * MX(S>»«S>teW 

January IB. lOSQ 

rfij ycopiEit m'i) Hĥ ^ ^̂ '̂  ̂ Ĵ s 
Denni* Lyons, Esq. 
Aniold & Porter 
665 Twelfth Sfaroet, N.W. 
Washington. D.C. 20004-1206 

Ha- Finance Docket Na 8S888 (3ub No. 69), Be»ponMvc 
" AppUcation-Stato Of New York. By And Through Itj» 

Departinent Of Tran«portatlon, And The New York City 
Econmnic DevelopmAnt Corporation 

Dear Desmis: 

This ia in wonsi. to your January 15.1999 letter i n q t ^ ^ r . 
P l « ^ s worlq»ap«r showin* hi. calculation ofthe annuity of benefit* m Lme 6 of 
Beviaed Exhibit No. (JJP-2.2), CP-28. 

With respect to the anumnte ehown in the -Benefits" column. Mr. 
Plahrtow advises me that the principal reason for ̂  ^ ^ f ^ ^HS^^th. 

oumhers ' ^ ^ ^ ^ ^ ^ ' l ^ ^ A fcr both CSX and NS and did not include the 
i^phcat«>n. C S K ^ I S . ^ n t t o ^ ^ ^ ^ ^ workpaper. 
chanjB* made by ^ . ^ S Kxate c c ^ b d , difiarence between 

J ^ i S ^ t ^ i ^ ^ d i f l ^ ^X^NS total for that year »e79.246 
JS!«QX^«H^e^also a slight difference between his figure for Normal Year NS 
S S ^ 5 ? r . ^ ^ ^ 2 . 6 , which do^ «.t re^Ut in ^ 
^ S J S tataL It is possible that your figures mdude typographocal errors. 

With respect to the interert rate. Mr. Plaistow a d v i a ^ 
I2i2% interest rate was used in error. The enclosed workpaper oorr«rts the 
cfljAiiTftrinn lifling an interest rate of 11.84%. 
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j)«nnis Q. Lyons, Es4-
January 19, X999 
Pagel 

Canadian Padfie wiU rofli»ct these oorrertions in a errat* whidx we will 
file with our reply to CSTs motion for reconsideration. 

Please call me if there is any fiurther information that you require. 

Sincerely, 

Brie Von Salzen 

EVS/cmd 

KadoBuze: As stated 

cc: Ooorge W. Mayo. Jr.. Esq. 
Mr. Joseph J . Plaistow 
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Devglopment of Conrail Sytt»m.Vt/id» Eaminyi. 1997 

Based on STi Dtaion 109 • Finance Docket No. 33388 

EKKI b;^-\^JuJu)-z5 
Vaae. I oP t-

Revised 
Exhibit No. OiP-2.2) 

January?, 1999 

Pase I of I 

Component Source 

1. Net Revei)jje from 

Railway Operations 

2. Other Income 
a. Toal Other Income 

b. Revenue from property used in • 

other than carrier operations 

c. Other Income excluding 

non-carritr 

3. Miscellaneous Deductions 

?. Toul tiiKellaneous Deductions 

b. Expenses of property used in 

other than carrier operations 

c. Miscellaneous Deductions 

excludin{ non -carrier 

4. Adjusted Net Revenue 

5. Annuity of Merjer Benefits 

6. Total 1995 Conrail System Earninp 

Value 

(000) 

7. Index to 1997 usin; GDP-IPD 

8. Total 1997 Conrail Sysum Eaminp 

(2) 

I99S CRR-I. 

Sch2IO.Une 15(b) 

1995 CRR-I. 

Sch 210. Une 27(b) 

1995 CRR-I. 

Sch 210. Une 16(b) 

Une 2(a) • Une 2(b) 

1995 CRR-I. 

Sch 210. Une 36 (b) 

1995 CR R-1. 

Sch 210. Une 29 (b) 

Unt 3(a) - Une 3(b) 

Une I Une 2(c) - Une 3c) 

1/ 

Unt 4 -t̂  Une 5 

STB Dtcision No. 109 

Unt 8 X Unt 7 

(3) 

8 446.154 

177.463 

4.687 

171776 

47.721 

572 

47,149 

571.781 

—763,242 2583,̂ ^6 .̂ 

i 1.355.023 I.MSS.^'+y 

4.461% 

i 1.415.470 i,520,l(a(o 

I / Benefio rtporttd In RR Control Application FD 33388, Volumt I of 8, ApptndU A and Appendbc B. 
excluding shipper losistics uvins<. hl|hway maintenance uvinp and ochtr btntfitt which would not 
accrue to tht carrien. Annuity is based on 20 ytar stream of lavinss. 13% annual inflation and the 
1997 after tax cost of capital for the railroad industry as published by tht STB in Ex Rutc No. 558. 
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Exhibit No. QiP-2.3) 

January 7, I99v 
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• 

Development of Conraii Eaminyi Multiplier 

Bated on STB Decision No. 109 - finance Docket No. 33388 

Component Source 

Value 

(000) 

• 

(1) (2) 

1. Fair Maricet Value of Conrail Revised Exhibit No. (]JP-2.1) 

(3) 

$ 14.656.000 

2. Conrail Earnings Revised Exhibit No. (iJP-2.2) 1.415.470 

• 
3. Earnings Multiplier Une 1 + Line 2 3. Earnings Multiplier Une 1 + Line 2 

• 

• 

• 

• 

• 

• 



W. W. Whitehurst & Associates, Inc. Exhibit WWW - 26 

Comparison of Pro Forma CSX and NS Earnings 
with Summary of Benefits Amounts by Year 

Line 
Item 

(1) 

Source or 
CoinpijlatiQO 

(2) 
Year1 

(3) (4) (5) 

Normal 
Year 

(6) 

CSX Eamings 
1 Annual Operating Benefits per Summary of Benefits^ 
2 Annual Pn Forma Operating Income Adjustments'̂  
3 Summaiy of Benefits Over/(Under) Income Statements 

NS Earnings (per Errata CSX/NS-35) 
4 Annual Operating Benefits per Summary of Benefits^ 
5 Annual Pro Forma Operating Income Adjustments^ 
6 Summary of Benefits Over/( Under) Income Statements 

CSX NS Earnings 
7 Annual Operating Benefits per Summary of Benefits' 
8 Annual Pro Forma Operating Income Adjustments^ 
9 Summary of Benefits Over/(Under) Income Statements 

CSX/NS-18 App A $ 

CSX/NS-18 App D _ 

L.1-L.2 $ 

CSX/NS-35 App B $ 

CSX/NS-35 App H _ 

L4-L.5 $ 

L.1 ^ 1 4 

L.2 + L.5 

L.7-L8 

179.5 317.6 

150.0 
143.5 $ 167.6 

$ 435.8 
3Q3.Q 

$ 132.8 

549.9 $ 158.0 % 423.0 
(2.0) 25ZJ) 

160.0 $ 166.0 $ 168.9 $ 167.6 

551.6 

384.0 

$ 337.503 

2&sm 
$ 309.503 

$ 740.561 
407.000 

$ 333.561 

$ 979.246 
662.QQQ 

$ 317.246 

$ 987.417 
687.000 

$ 300.417 

' Annual Net Operating Benefits (Net Revenue Gains Operating Costs and Benefits), excluding Shipper Logistics Benefits, and 
Highway Maintenance Benefits, and Competitive Pricing Benefits. 

^ Annual Adjustments to Base Year Operating Income (E.amings Before Interest and Taxes). 



W. W. Whitehurst & Associates, Inc. Exhibit WWW - 27 

Restatement of Plaistow "Annuity of Merger Benefits" 
Using Pre-Tax Cost of Capital and Pro Forma Earnings 

Annual Eamings 
CSX NS CSX + NS 

Line Earnings Earnings Earnings 

No. Item ^OlQUOl' Amount̂  laa^-DoUars 
(1) (2) (3) (4) 

(2) • (3) 

Assumed Conrail Earnings by Year Subsequent to Merger 
1 Year 1 $ 30,000 $ (2,000) $ 28,000 
2 Year 2 150,000 257,000 407,000 
3 Year 3 281,000 381,000 662,000 
4 Year 4 303,000 384,000 687,000 
6 Year 5 303,000 384,000 687,000 
6 Year 6 303,000 384,000 687,000 
7 Year 7 303,000 384,000 687,000 
8 Year 8 303,000 384,000 687,000 
9 Year 9 303,000 384,000 687,000 

10 Year 10 303,000 384,000 687,000 
11 Year 11 303,000 384,000 687,000 
12 Year 12 303,000 384,000 687,000 
13 Year 13 303,000 384,000 687,000 
14 Year 14 303,000 384,000 687,000 
15 Year 15 303,000 384,000 687,000 
16 Year 16 303,000 384,000 687,000 
17 Year 17 303,000 384,000 687,000 
18 Year 18 303,000 384,000 687,000 
19 Year 19 303,000 384,000 687,000 
20 Year 20 303,000 384,000 687,000 

21 Pre-Tax Cost of Capital inci State Tax 17.50% 
22 Net Present Value of CSX + NS Earnings by year $ 2,990.632 

23 Annual Annuity Payment Required $ 545,021 
to Produce Net Present Value 

CSXyNS-18, Appendix D, CSX/Conrail Pro Forma Income Statements, 
Annual Adjustments to Base Year Operating Income (Earnings Before 
Interest and Taxes) by year from Exhibit WWW - 25. 

^ CSXyNS-35 (Errata to Primary Application), Appendix D, NS/Conrail 
Pro Forma Income Statements, Annual Adjustments to Base Year 
Operating Income (Earnings Before Interest and Taxes) by year from 
Exhibit WWW - 25. 



W. W. Whitehurst & Associates, Inc. Exhibit WWW - 28 

Development of Conrail 1997 Capitalized Earnings Multiplier 
Based on STB Decision No. 109 - Finance Docket No. 33388 (Sub-No. 69) 

And Annuity of 100% of CSX and NS Merger Earnings 

No. Description 
(1) 

1 Conraii 1995 System Earnings 

2 Annuity of 100% of Merger Earnings 

3 Conrail 1995 System Earnings plus 
Annuity of 100% of Merger Earnings 

4 Index from 1995 to 1997 using GDP Deflator 

5 Conrail 1995 System Earnings plus 
Annuity of 100% of Merger Earnings 
Indexed to 1997 

6 Fair hAarket Value of Conrail 

Source or 
Computation 

(2) 

STB Decision No 109, p.10 

Exhibit WWW - 26 

L.I • L.2 

STB Decision No 109 

L.3*(1 •1-4) 

STB Decision No 109. p 10, 

referencing CSX/NS-177, Exhibit WWW-5 

Value 
(000) 

1,166,622 

$ 14.656.000 

Earnings Multiplier L.6/L.5 12.56 



W. W. Whitehurst & Associates, Inc. Exhibit WWW - 29 

Development of Conrail 1997 Capitalized Earnings Multiplier 
Based on STB Decision No. 109 - Finance Docket No. 33388 (Sub-No. 69) 

And Annuity of 50% of CSX and NS Merger Earnings 

Line 
No. Description 

(1) 

1 Conrail 1995 System Earnings 

2 Annuity of 50% of Merger Eamings 

3 Conrail 1995 System Ec«rnings plus 
Annuity of 50% of Merger Earnings 

4 Index from 1995 to 1997 using GDP Deflator 

5 Conrail 1995 System Earnings plus 
Annuity of 50% of Merger Earnings 
Indexed to 1997 

6 Fair Market Value of Conrail 

Source or 
Computation 

(2) 

STB Deosion No 109, p 10 

Exhibit WWW -26 /2 

L.I •L.2 

STB Decision No 109 

L.3*(1 •L.4) 

STB Decision No 109, p 10, 

referencing CSX/Nr.-177, Exhibit WWW-5 

Value 
(000) 
(3) 

571.781 

272.51Q 

844.291 

4.461% 

881.955 

$ 14,656,000 

Earnings Multiplier L.6/L.S 16.62 



W. W. Whitehurst & Associates, Inc. Exhibit WWW - 30 

Trackage Rights Rate per Car-Mile 

Un« 
Item 
(1) 

1 1997 Trackage Rights Line Segment 
Earnings 

2 Capitalized Earnings Multiplier 

3 Capitalized 1997 Trackage Rights Line 
Segment Earnings 

4 1997 Pre-Tax Cost of Capital 

5 Annual Rental for Trackage Rights 
Line Segments 

6 Car Miles 

Source or 

(2) 
eiaistciw 

(3) 

Exhibit Exhibit 
WWW-28 WWW-29 

(*) (5) 

Exhibit WWW-22 $ 1,102,064 $ 1,102,064 $ 1,102,064 

9 ^ 

JlfLfi2 

Exhibit WWW - 25 
Exhibit WWW - 28 
Exhibit WWW - 29 

L1-L2 $ 10,623,897 $ 13,841,924 $18,316,304 

Decision No 109, p 11 17.5% 17.5% 17.5% 

L3-L4 $ 1,859,182 $ 2,422.337 $ 3.205,353 

Exhibit WWW - 22 JLZ59^ LZ5SL425 

7 Interest Rental Rate per Car-Mile L5/L6 1.057 $ 1.377 $ 1.822 

8 "Below-the-Wheel" Cost per Car-Mile www V S of 01/07/99 
page 4 

JL2Q5 

9 Total Cost per Car-Mile L^-LS J L2fi2 i ^ 2027 



• 

W. W. Whitehurst & Associates, Inc. REDACTED Exhibit WWW - 31 

Comparison of Cost per Switching Event 
• 1995 SOO and Conrail URCS Costs vs. Gilmore Exhibit 1 

Source: STB 1995 Phase III URCS for SOO and Conrail 

Line Source or Gilmore 
• Nfl. Item Computation Cfloiaii ExbituLl 

(1) (2) (3) {*) (5) 

SEM Cost ind GOH 
1 OPR WTE1L111C1 $ 2.64066 $ 3.43305 

w 2 DL WTE1L111C2 0.16005 0.13905 
3 ROI WTE1L111C3 0.21768 0.35484 

4 Total ind GOH Sum(L i • L 3) $ 3.01839 $ 3.92694 

SEM per Switch Type 

• 5 Industry Switch WTE2LII8C25 17.47245 5.91605 
6 Interchange Switch WTE2LII8C26 9.60985 3.25383 
7 1 & 1 Switch WTE2L118C29 4.36811 1.47901 

SEM Cost inc! GOH per Switch Type 
8 Industry Switch L 4 • L 5 $ 52.74 $ 23.23 $[([ )]] ' 

• 9 Interchange Switch L 4 * L 6 $ 29.01 $ 12.78 not shown 
10 1 & 1 Switch L.4 • L.7 $ 13.18 $ 5.81 $[[[ ]]]' 

• ' Descht)ed on Exhibit 1 as an Origin Switch. 
^ Described on Exhibit 1 as an Intermediate Switch. 

• 

• 

• 

• 
REDACTED 



W. W. Whtehurst & Associates, Inc. REDACTED Exhibit WWW - 32 
P-jge 1 of 2 

Restatement of Gilmore Exhibit 1 

REDACTED 


