


D E N N I S G LYON 
I202> » 4 2 5 8 5 8 ÔV 02 1999 
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November 2, 1999 

BY HAND DELIVERY 

The Honorable Vemon A. Williams 
Secretary, Surface Transportation Doard 
Mercury Building, Room 700 
1925 K Street, N.W. 
Washington, L.C. 20423 

Re: Finance Docket No. 33388, CSX Corporation and CSX 
Transportation, Inc., Norfolk Southern Corporation and 
Norfoik Southern Railway Company — Control and 
Operating Leases/Agreemejit«-«=^onrail InCTsimL^ 
Consolidated Rail Cqcproration (Sub-No. 69) 

NEA rORK 

DENVER 

LOS ANGELES 

LONDON 

Dear Secretary Williams: 

This letter refers to the "Canadian Pacific Parties' Petition to Enforce Trackage 
and Switching Rights Imposed by the Board," filed on July 27. 1999 (CP-32), and to our 
letters, written on behalf of CSX Corporation and CSX Transportation, Inc. ( collectively, 
"CSX"), dated September 17 and September 20.1999. requesting (with the Canadian 
Pacific Parties' ("CP's") concurrence) that the Board abstain from a decision on CP's 
Petition through and including November 1, 1999, to give the parties an opportunity to 
reach a mutually agreed-upon private resolution of the matters set forth in CP's Petition. 

The Board, in Decision No. 132, served September 22, 1999, granted the request 
of the parties in that regard. 

The parties have diligently endeavored to reach a mutually agreeable resolution 
and believe that they are close to reaching one. However, certain matters remain 
unresolved. The parties believe it would be useful to continue negotiations with a view 
toward reaching resolution and that this would be facilitated if the Board extended the 
period of time within which the Board would refrain from deciding CP's Petition. 

Accordingly, we have been authorized on behalf of CP to advise the Board that 
CP concurs with CSX in requesting that the Board extend the period of time within which 
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it will abstain from rendering a decision with respect to the CP Petition for an additional 
period of two weeks, that is, through and including Monday, November 15, 1999. 

Dennis G. Lyons 
Jounsel for CSX Corporation 
and CSX Transportation, Inc. 

cc: 
Counsel for Canadian Pacific Parties 
Counsel for New York State 

Department of Transportation 
Counsel for New York City 

Economic Development Corporation 
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/ ugust 16, 1999 

The Honorable Vemon A. Williams 
Secretary, Surface Transportation Board 
Mercur> Building, Room 700 
1925 KStreet, N.W 
Washington, D.C. 20423 

ENTERED 
Office of the Secretary 

AUG 1 7 1999 
Part ot 

Public Record 

Re: Einance ̂ ek«t 33388, CSX Corporation and CSX 
Transportation, Inc., Norfolk Southern Corporation and 
Norfolk Southem Railway Compagy<^T!ontirol am 
Operating Leases/Agreein$Bt<~Conrail IncT^bd 
Consolidated Rail Corgt̂ ration rSub-No. 69) 

NEW YORK 

DENVER 

LOS ANGELES 

LONDON 

Dear Secretary' Williams: 

Enclosed are an origina! and twenty-five (25) copies of CSX-184, "Reply of CSX 
Corporation and CSX Transportation, 'nc. to 'Canadian Pacific Parties" Petition to 
Enforce I rackage and Switching Rights Imposed by the Board" (CP-32), for filing in the 
above-referenced docket. 

Because CSX-184 and one of the Verified Statements attached to it contain 
Highly Confidential information, two versions of CSX-184. with their Verified 
Statements, are beirj- filed, each complete, and with the Highly Confidential version of 
CSX-184 and its Venfied Statements being submitted in a separ?.c. scakd and 
appropriately labeled package. 

The Reply contains an executed certificate of service; the Highly Confidential 
version will be sen'ed only on those counsel that have executed the undertaking under the 
Protective Order. 

Please note that a 3.5 inch diskette containing a WordPerfect 5.1 formatted copy 
of the public version of CSX-184 and the Verified Statements. Also enclosed is a 
separate 3.5-inch diskette containing the Highly Confidential Version of CSX-184 and 
the one Vnified Statement (of Mr. John Scheeter). v/hich contains Highly Confidential 
material. 
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Thank you for your assistance in this matter. Please contact me if you have any 
questions. 

ReipMfiyUy yours^ 

Dennis G. Lyons 
Counsel for CSX Corporation 
and CSX Transportation, Inc. 

Enclosures 
via hand delivery 

cc: All Parties Shown on the 
Certificate of Service 



CSX-184 

AUG 1*7 "̂ 9̂ ^ PUBLIC VERSION 

SURFACE TRANSPORTATION BOARD 

-flN ANCE LHX K.hl NO. JH388-

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

— CONTROL AND OPERATING LEASES/AGREEMENTS — 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

STB Finance Docket No. 33388 (Sub-No. 69) 

RESPONSIVE APPLICATION - STATE OF NEW YORK, BY AND THROUGH ITS 
DEPARTMENT OF TRANSPORTATION, AND 

THE NEW YORK CITY ECONO.MIC DEVELOPMENT CORPORATION 

Reply of CSX Corporation and CSX Transportation, Inc. 
to Cabadian Pacific Parties' Petition to Enforce Trackage 

4Dd Switching Rights Imposed by the Board 

CSX Corporation and CSX Transportation, Inc. icollectively, "CSX") submit this 

Reply to the "Canadian Pacific Parties* Petition to Enforce Trackage and Switching 

Rights Imposed by the Board" (CP-32), filed on July 27, 1999 (the "Petition"). 

ORIGINAL 



INTRODUCTION AND SUMMARY 

The Canadian Pacific Parties ("CP") seek two things in the Petition. First, they 

want fhe right to deliver and pick up freight shipments in Harlem River Yard ("HRY") in 

m.ovements of their own locomotives, cars ?.nd crews, rather than through switching for 

their account by CSX, and indeed to run trains in and out of that Yard. Second, they want 

to hfve access to and use a private transloading facility located in the Hunts Point 

Terminal ("HPT") which is subleased to CSX and operated for the account of a CSX 

affiliate by a contractor. CP claims both of these rights as a matter of existing right, 

saying that they were awarded to CP by the Board in Decision No. 109, served 

December 18, 1998, and/or in Decision No. 123, served May 20, 1999. 

It is entirely clear, however, that under the two decisions just cited, CP has neither 

of the two rights it claims. Its movements of freight traffic in the Bronx and Queens to 

and from shippers located in those boroughs are to be handled through Oak Point Yard, 

via CSX switch, at the per-car rate prescribed by the Board. And nothing in the Board's 

decisions gives CP any rights to access and use any facilities owned by CSX or leased to 

it, ̂  except those rights specifically granted in the two decisions. While tlie Board has 

' This Reply is submitted in a Ifighly Confidential Version and in a Public Version. Double 
square brackets ((|...||) indicate Highly Confidential matter and single brackets (|...|) indicate 
Confidential matter (or the place where the material in question vvould appear). 

' Or owned by or leased to New York C'entra! Lines LLC ("NYC"), over whose properties in 
New York City CSX has the exclusive right of operation under agreements approved and 
authorized by the Board. See Decision No. 89 in Docket No. 33388, served July 23, 1998, at 174, 
17. 



enforced the condition it attached in Decision No. 89 by giving CP trackage rights to 

serve New York Citv shippers without limit as to commodities or as to origin or 

destination on CP's system, the grants of authonty have been precise. Tne only 

properties and facilities of CSX to which CP has direct access (for appropriate fees) 

under those decisions are the CSX rail lines "East of the Hudson," over which CP has 

overhead tracka^ ; rights to and from Oak Point Yard, as established in Decision No. 109; 

limited rights to access Oak Point Yard in connection with those overhead movements or 

with respect to interchange with the New York & Atlantic ("NYA"); and access to the 

interchange facilities with the NYA at Fresh Pond Jet. in Queens. Those rights are 

extensive, and they are burciensom; on CSX, but they have their limits. 

While styled a "Petition to Enforce," CP's Petition is in substance a petition that 

the Board, using its oversight powers, grant CP additional rights; ^.id, to the extent that 

•hey involve using CSX's property, that those rights be "for free." But CP does not make 

any atterr.pi to invoke the Board's oversight jurisdiction or to provide any basis for the 

Board to take such extraordinary action under it. CP's Petition was filed only two weeks 

after tht commencement of CP's trackage-rights service from Schenectady to Oak Point 

Yard,̂  at a time when that service appears to be in what might fairly be called its 

^ rhe commencement of trackage rights operations was held up until July 13. 1999. as a result of 
CP s delay in filing the Notice of Exemption related thereto (in 1 inance Docket No 33771) and 
the necessity thereafter o<" 'he running of the waiting period required by the Mendocino decision 
with respect to labor protection. Cf. 49 U.S.C. § 11326. 



infancy.* Moreover, the existing limitations on the considerable rights of CP, 

deliberately imposed by the Board, are sound from an operational standpoint and/or 

reflect choices made by CP in the course of the proceedings before the Board t̂ at were 

resolved in Decisions Nos. 109 and 123. 

STATEMENT OF FACTS 

1. The Yards and Terminals in Question. -— In Decision No. 109, the Board 

implemented its Decision No. 89 by granting CP overhead trackage rights via a single 

access route between Schenectady, NY, and CSX's Oak Point Yard in the Br )n>:, via the 

Hudson Line, with interchange rights with the NYA at Fresh Pond Jet. in Quevn >, and the 

right to serve, via CSX switch, all shippers accessible by rail from Oak Point Ya d in the 

Bronx and Queens.' The trackage rights granted involving NYC/CSX ownership started 

at Schenectady and ended in Poughkeepsie, NY, and also ran between HRY and Oak 

Point Yard, and between Oak Poini Yard and Fresh Pond Jet., for the purposes oi' 

interchange. The intermediate tracks constituting fhe historic Hudson Line (starting at 

^ According to CSX's records, in the seven-day period ending on the date of CP's Petition, CP 
operau-d a grand total of 28 loaded cars down the Hudson Line to Oak Point Yard. Ratcliffe V.S. 
at 2. 

' NYA was also given trackage rights 'o efTect interchange with CP at Oak Point Yard; or 
interchange with NYA could be effected at Fresh Pond Jet. directly by CP or via CSX switch. 



Poughkeepsie and running south to the Bronx) are leased to or owned by, and are 

operated and heavily used by commuter authorities.* Ratcliffe V.S. at 2. 

Until last October, Conrail freight train operations to and from Oak Point Yard 

involved movements on those commuter lines all the way from Poughkeepsie over the 

Hudson Line to its connection with the Harlem Line at "MO," and thence north to a point 

on the Harlem Line known as Melrose. At Melrose, freight trains entered the Port Morris 

Connection, an all-freight line, and from there went to Oak Point Yard. The portion of 

the route between MO and Melrose involved a line heavily used by commuter trains. 

Ratcliffe V.S. at 3. However, in October 1998, the "Oak Point Link," built by and owned 

by the State of New York, was completed and opened for business, "̂ he Oak Point Link 

is a new line of railroad extending approximately 10,000 feet between the connection 

with Metro-North at Highbridge in the Bronx and HRY. It is a single-track line without 

passing sidings, and accordingly trains cannot meet or pass on it. The length of the track 

* CP nas taken the position that the commuter authorities in question are competent validly to 
grant it trackage rights and has not sought or obtained any trackage rights from NYC or CSX. 
CP's failure to obtain such rights is not an issue in lhe present matter 

As indicated throughout, wc draw on the Reply Verified Statements of Lawrence L. Ratcliffe 
("Ratcliffe V.S.") and John Scheeter ("Scheeter V.S."). 

^ There are three rail lines which pass through the Bronx that are used Vy commuter trains serving 
Grand Central Terminal in Manhattan. These ire the Hudson Line, w'jich runs essentially to the 
north generally close to the eastem bank of the Hudson River to Poi-ghkeepsie; the Harlem Line, 
which runs to the east of the Hudson Line into the suburban countik. s of New York State: and the 
Shore Line, which runs in a northeasterly direction to points in southwestern Connecticut along 
the north shore of Long Island Sound. The MO to Melrose segment is used by Hrriern Line 
trains and Shore Line trains; the Shore Line thereafter diverges from the Harlem Line north of 
Melrose, at Woodlawn. Ratcliffe V.S. at 3. 



and lack of passing sidings significantly restrict capacity on the Oak Point Link. The Oak 

Point Link is devoted exclusively to freight movements. It is a small step toward 

establishing a physical separation between freight and passenger movements on the 

crowded Greater New York rail lines. The Oak Point Link frees the road freight train 

movements from interference by the commuter trains on the Harlem and Shore Lines, 

although it does nothing with respect to freight movement conflicts with the Hudson Line 

commuter services. Both CSX and CP have trackage rights over the Oak Point Link. 

CSX is responsible for the dispatching on the Oak Point Link and for maintaining the 

track. Ratcliffe V.S. at 3-4. 

HRY, a facility of approximately 92 acres at the southem tip of the Bronx, is 

accessible from the Oak Point Link. HRY is situated to the west of Oak Point Yard, and 

an entrance to HRY is approximately 3,400 feet from the entrance to Oak Point Y{U-d. 

HRY is a privately-owned shipper-oriented industrial yard, built on land owned by New 

York State and leased to a corporation named Harlem River Yard Ventures, Inc., a 

private enterprise. There are various .hippers and facilities located in HRY. An 

intermodal terminal, privately owned by interests other than the overall HRY lessee, is 

located in HRY, but it accounts for a minority of the sp-.ce available in HRY. Before the 

completion of the Oak Point Link, HRY existed as a shipper-oriented industrial yard, bat 

was accessible only from the northeast by an industrial lead coming from Oak Point 

Yard, which is now owned by NYC and operated by CSX. This lead from Oak Point 

Yard to HRY. like the Oak Point Link itself, is single-tracked without passing sidings. 



That lead is the only practical rail access to HRY from Oak Point Yard. Ratcliffe V.S. 

at 4-5. 

FPT is located in the Bronx to the east of Oak Point Yard. HPT covers about 

110 acres. HPT is accessed from Oak Point Yard by a northeast movement followed by a 

southeast move into the terminal. These moves are made entirely on NYC/CSX freight-

only tracks. Ratcliffe V.S. at 5. HPT is owned by the City of New York but is leased to 

the Hunts Point Terminal Produce Cooperative Association (the "Co-op"), a coopetative 

association whose members are approximately 100 wholesalers in the fresh fruit, 

vegetable and produce trades. Most of the space in the HPT complex is devoted to the 

warehouses and other facilities of members of the Co-op, generally long, narrow sheds 

and buildings with railroad side tracks alongside. These shipper facilities are accessible 

to CP by CSX switch to any shipper who wishes to do business with CP. The HPT is 

also served by trucks, both for long haul inbound movements of merchandise and for 

local drayagc and delivery. Scheeter V.S. at 2. 

In another ar-a of HPT apart from the members' facilities, under a license from 

the Co-op granted t:̂  CSX's predecessor. Conrail. || 1) four side tracks and 

adjacent ground are held by CSX. Originally the "Big Apple Bulk Transfer Facility," and 

now a CSX TransFlo facility, is operated by a contraclcr, Bulkmatic Transport Company 

("Bulkmatic") there for the account of a CSX subsidiary named Bulk Intennodal 



Distribution Services, Inc., which does business under the trade name "CSX TransFlo."' 

At this transloading facility, there are scales for weighing trucks (both empty and load xl), 

lights on poles, fencing, an office trailer and space for parking trucks. Scheeter V.S. at 2. 

While it could be used for other commodities subject to the terms of the license 

(which perm'ts any non-hazardous commodity to be handled), at the present time, the 

CSX TransFlo transload facility at HPT is being used solely for the receipt, temporary 

storage and transshipment of flour. The customers are generally the mills, rather than the 

ultimate users of the flour (bakeries, etc.). Often the flour is shipped by the mill to the 

transloading facility without any specification or indication of the ultimate user. The mill 

thereafter gives instructions to CSX TransFlo's agent to draw a certain quantity of the 

flour from (hat being kept in storage tor the mill's account in the railcars at the CSX 

TransFlo facility and deliver that quantity to a particular user. Under arrangements made 

between CSX TransFlo's agent and that user, the maximum transfer price under which is 

controlled by CSX TransFlo. the flour is delivered to the user by truck. The users are 

typically local bakeries in the Greater New York area. None of them maintains any 

physical presence at the CSX TransFlo facility. Scheeter V.S. at 3-4. 

2. The Board 's Pertinent Decisions. — An examination of what ir. wrong with 

CP's position involves looking at the two Board decisions already mentioned. 

CSX TransFlo operates bulk transfer facilities at approximately six dozen locations on CSX 
lines in the tJnited States and Canada. Scheeter V.S. at 2. 



Decision No. 109 ̂ Served December 18. 1998). — Following the failure 

of CSX and CP to reach agreement on the terms of CP's Board-mandated access to the 

Bronx and Queens through haulage or trackage rights, the Board launched, in Decision 

No. 102 served November 20, 1998, an expedited proceeding to fix the terms of those 

rights, under which each of CP and CSX would make simultaneous opening proposals 

and would make simultaneous replies ten days later. 

CP's proposal (CP-24) was distinguished by the breadth of its requested rights 

and the narrowness of its willingness to pay for them. CP sought three separate access 

routes in the Albany area to get onto the Hudson Line, passing through most of CSX's 

infrastructure t!'ere; CP sought access to all shippers along those access routes, according 

to the Trackage Rights Agreement it proposed (a request later disavowed by it as an 

unfortunate mistake, in CP-26); CP sought local access rights to shippers and industries 

between Albany and New York City; CP sought the right to use all of CSX's facilities in 

the Bronx and Queens; and CP sought the right to have CSX switch it within the Bronx 

and Queens or, alternatively, the right to go anywhere reachable by rail in those boroughs 

with CP's own locomotives, cars and crews. For all this, CP wanted to pay only a 

trackage rights fee of 290 a car-mil; for mileage on CSX's own track and a cost-based, 

capped switching charge if it made use of CSX's switching services; nothing else was to 

be paid for the access to all of CSX's facilities in the Bronx and Queens. 

For its part, CSX took the view (CSX-167) that CP should access the Hudson 

Line through a single access route; that CP should have no local service rights north of 



the Bronx; and that CP should be afforded access to al! of CSX's facilities in the Bronx 

and Queens, which would be declared a tenninal area, with CP to pay 50 percent of the 

cost of facilities and operations in the terminal area (including ar interest rental for 

properties owned by NYC/CSX) with CSX to act as terminal operator. CP's reply 

(CP-25) flatly rejected the cost-sharing proposal of CSX to establish the rail facilities in 

the Bronx and Queens, formerly held by Conrail, as a joint terminal area.** 

The CSX proposal was evideplly too rich for CP's blood. CP wanted to do ''''ew 

York Citv on the cheap. The Board appeared to notice this and took account of CP's 

aversion to paying. Fhe Board thus was very careful to see to it that (a) whenever CP 

was allowed to use a CSX service or facility, CP was to pay appropriate compensation to 

for it and (b) where CP was not paying for a CSX service or facility, it was not to use that 

service or facility. See Decision No. 109 at 6-8. Thus, (a) while CP could use its 

trackage rights to interchange directly v;ith NYA at Fresh Pond Jet., CP was required to 

enter into suitable compensation arrangements with CSX for the ase of interchange 

facilities at Fresh Pond Jet.; (b) if NY,̂  used trackage ii«hts from Fresh Pond Jet. to Oak 

Point for the interchange, in addition to the trackage rights fee, there would have to be 

"suitable compensation arrangements with CSX for this use of tne Oak Point Yard"; and 

At page 7 of Decision No. 109, the Board noted that CSX had agreed "to CP's request for 
access to all yards, terminals, other facilities and shippers, present and future, located in the 
Bronx and Queens." But this was conditioned on CP bearing one-half of the full ownership costs 
of all of the track and facilities. 
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(c) as to any other CSX facilities not identified by the Board as available for use by CP,'" 

CP would not have "physical access to . . . those facilities and would not be charged for 

them. Decision No. 109 at 8." 

So the Board, in »he light of CP's unwillingness to enter into a joint terminal 

arrangement covering all of the Broax and Queens, declined to impose any such 

arrangements. The Board said CP wanted to be provided with "traditional switching 

services where this would be the most etTicient means of engaging in local servi •" ^. 

at 7. CP also wanted the option of providing direct service . customers "so as to 

discipline the quality of switching ser\'ices provided to CP by CSX." Id. CP did not 

propose suitable (or any) compensation for the direct a;ccss. CP only proposed to 

compensate CSX for the "limited use by CP of Oak Point Yard" in connection wiUi 

switching. Noting that CP had not proposed to pay anything for this privilege,'̂  the 

Board denied CP s request for that direct access. Id. at 7. Thus, having provided CP 

None were specifically identified as unavailable but cleaHy the transload facility would be one 
of them. 

" The Board said: 

As an initial matter, CP does not need, and we are not providing it 
with, physical access to, and use and control of, all of these facilities. 

Decision No. 109 at 8. 
In a "Reply" to the Petition (NYS-36/NYC-?4), filed August 13, 1999, the Sute of New York 

and the New York City Economic Development Corp. refer to CSX s rejected offer as if it were 
what the Board ordered — rather than what the Board ordered! See NYS-36/NYC-24 at 7. 

"CP has not proposed suitable compensation arrangements that would become necessary if it 
were to make more extensive use of CSX's New York City track and t ;rminal areas, as would be 
required if CP were lo provide direct service to customers and facilities in the Bronx and 
Queens." Decision No. 109 at 7. 

11 



shippers in the Bronx and Queens'" through a CSX switch on a per-car compensation 

basis "including the use of Oak Point Yard if necessary to efficiently perform this 

switching service" Id at 7. 

The Board in this fashion confined CP's rights to what it was willing to pay for. 

the overhead trackage nghts and the use of switching sen'ices and the use of Oak Point 

Yard as necessar. to effect switching.'̂  Nothing was said to suggest that CP would have 

access to any facilities other thaJi Oak Point Yard or Fresh Pond Jet. operated by CSX. 

and indeed, as quoted above, those other facilities were neither to be used by CP nor paid 

fot by il. Id. at 8. Moreover, there was no express acces.̂  or right of use given CP to any 

"facilities" at all. other than the Oak Point Yard and Fresh Pond Jet. facilities: it was 

given access onK to "shippers " "Shippers'" arc industnes and other businesses located 

on a railroad's lines from which freight is picked up or delivered at those locations. 

Railroad proprietary facilities arc not "shippers", the\ arc part of. or adjuncts to. the 

railroad s bufmes.s. It is traditional on the part ot railroads owning facilities to restrict 

their use to those shippers doing business with the railroad CSX \iews the CSX 

TransFlo facilities as such pn\ ate facilities. Scheeter V.S. at 5. As to HPT, nothing was 

The CSX TransFlo facilit\ is. of course. NYC/CSX's property While HR\ is not CSX's 
nropertA. it can be reached by CP from C P"s "landinjj pt>int" at Oak Point ^ ard onl\ o\cr the lead 
track, the property of WC ( SX. between Oak Point > ard and thai xard TTie Board did not 
contemplate that CP would be making diavi use ktf that singic-Iinc n-ack without passing facilities 
other than b> running line-haul trains over it between Oak Point \ ard and the .Mban> area. 

( 
I 
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said in Decision No. 109 about access to it, although CP had made an issue of that access. 

SeeCP-25at 11. 

So the only u.ses of CSX's property and services contemplated by Decision 

No. 109 were (i) the use of specified portions of the Chicago Line and the Hudson Line 

main line tracks and the NYC/CSX lead tracks between HRY and Oak Point Yard in 

order to exercise its overhead trackage rights to and from Oak Point Yard; (ii) limited use 

of Oak Point Yard to have the necessary switching movements done (performed as a 

service by CSX) and to effect interchange with NYA (the latter for an addifional fee); 

(iii) the conscription of CSX to perform (for a separate fee) switching services for CP to 

all rail-accessed shippers within the Bronx and Queens; and (iv) switching by CSX to and 

from Fresh Pond Jet., and u.se of the interchange facilities at Fresh Pond Jet. (the latter for 

an additional fee). For all of these uses and services, a fee was either prescribed or was 

ordered by the Board to be worked out between the parties (except that the incidental use 

of Oak Point Yard in connection with switching movements was a part of the per-car 

switching charge). Other facilities and services were not to be paid for since they were 

not ordered to be available. 

Decision 123 (Served May 20, 1999). — On the table at the lime of 

this Decision were some issues as lo CP's access simi'ar to those now raised. The 

principal issues before the Board, to be sure, were issi.es conceming the level of Irackage 

13 



rights compensation, raised by both sides in Petitions for Reconsideration.'̂  However, 

despite the clear message that CP's access was granted only to "shippers" and that by 

CSX switch, CP's Petition for Reconsideration and Clarification, filed January 7,1999, 

insisted. 

. . . that the Board state expressly that CP is entitled to 
direct access to all existing and future rail facilities and 
customers in the Bronx and Queens, including any facility 
CP may acquire or construct there, subject to payment of 
mutually agreeable compensation; this includes CP's 
entitlement to direct access to the Harlem River Yard . . . to 
pick up, deliver and store cars and serve customers using 
the yard, provided CP negotiates an arrangement with the 
yard's third-party operator. (CP-28 at 4-5) 

The last four paragraphs on page 14 of this Decision are pertinent to the Board's 

disposition of these CP requests and succinctly dispose of them — and dispose of those 

same requests' repetition in the Petition. In the third last paragraph, the Board says that 

since CSX does not own the HRY, CP is free to work out whatever arrangements it can 

with the State of New York, which owns the facility. The Board, however, in the very 

next sentence, made it plain that "this does not obviate the necessity for CP's traffic to 

move through the Oak Point Yard."'' The Board reaffirmed that il had granted "CP no 

Although no issue conceming the initial level of switching movement charges was raised by 
CP's Petition for Reconsideration and Clarification (CP-28) — CP proposed $250 a car and CSX 
and the Board accepted it in Decision No. 109 -— the Board sua sponte lowered tht initial level of 
switching movement compensation See CP-28 and Decision No. 123 at 13. 

In their "Reply," the State of New ̂ 'ork and the New York City Economic Development Corp. 
quote the preceding sentence without quoting or even discussing this sentence. See 
NYS-36/NYC-24 at 5. 
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direct access to shippers in the Bronx and Queens;'* we granted CP only ti-ackage rights 

to and from Oak Poinl Yard," plus the right to have CS^. witch CP. "1. CSX provides a 

switching service in connection with these movements, it is entitled to compensation," 

said the Board. In the last paragraph on page 14, after using the word "facility" in a 

couple of places to discuss what CP claims and what CSX says that CP had not been 

given, the Board finishes by saying that all it has done is to give "CP physical access to 

Oak Point Ya'd, from which it may serve New York area shippers, through reciprocal 

switching" at a prescribed per-car switching fee. 

From this all, it clearly appears that (i) CP cannot, using its own crews and 

equipment, have access to any of the shippers in HRY, although il can go there to provide 

service (i.e., on a CSX switch) if it has made arrangements with the HRY owner or 

operator; (ii) CP's traffic is to "move through Oak Poinl Yard"; (iii) CP is entitled lo be 

switched by CSX to the Fresh Pond Jet. interchange point or to any shipper located in the 

Bronx or Queens; but (iv) CP has no right to make use of other CSX facilities other than 

Oak Point Yard and Fresh Pond Jet. (and those only for the purposes mentioned^ 

CP contends (Pet. at 11) that the Board's language that CP may, without CSX's consent, make 
arrangements with the operator of HRY for various things, such as "pickup" and "delivery" 
means that the Board was saying that once these arrangements were made, they trumped the 
Board's requirements that CP's pick-up and delivery' access to local shippers be through CSX 
switch. Ihe point seems to escape CP that HRY is a private facility and that fo; CP to use it, 
albeit through CSX switch, to pick up and deliver cars to CP"s customers. CP requires the consent 
of the property owner or operator and the payment of any required compensation by CP to the 
owner or operator. As the Board pointed out. the fact that CP had made those arrangements and 
presumably agreed to make any appropriate payments the operator requested, does not mean that 
it could make the pickups and deliveries itself, notwithstanding the Board's limitation that these 
be made through a CSX switch. 
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DISCUSSION 

I. DIRECT CP ACCESS ro HRY AND 
THE RIGHT TO RUN TRAINS OUT OF IT 

The history and text of the Board's prior decisions in this case make t plain that I H K 

CP has no right of direct access to shippers in the Bronx and Queens to deliver or pick up 

cars in connection with revenue movements. TTiat was the express decision of the Board 

in Decision No. 109; CP persisted and asked the Board about it in the specific context of 

HRY in its Petition for Reconsideration and Clarification; and the Board, spelling its 

decision out very carefully, repeated in Decision No. 123 what it had already said. CP's 

assertion of a claim of right under the Board's decisions to have direct access to shippers 

to pick up and deliver traffic to them is accordinglv without merit. Moreover, its 

aL'sertion of a Board-granted right to run its trains in and out of HRY is flatly contrary to 

the Board's recent reminder, in Decision No. 123 at 14, that CP's rights to make use of 

HR'j', granted by the Yard's operator, do "not obviate the necessity for CP's traffic to 

move through the Oak Point Yard." Nor is CP's assertion consistent with the Board's 

repeated statement that CP's trackage rights are "overhead" to Oak Point Yard. Decision 

No. 109 al 7; Decision No. 123 al 14. 

On the operational level, the claim (Pet. at 11-12; Gilmore V.S. at 3-4) that the 

requirement of a CSX switch involves "backhaul" is mere rhetoric; the two Yards, Oak 

Point and HRY, are 3,400 feel apart. The movement to the Albany area is about 

130 miles. While Oak Point is a .short distance east of HRY, the operation would be 
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essentially the same if tlie physical positions of the two yards were reversed. Ratcliffe 

V.S. at 5. 

While no serious assertion has been made by CP that the Board should use its 

oversight powers to revisit its twice-made decision that required CSX switching,'* that 

decision is eminently sound. The Board expressly noted that it might use its oversight 

powers, if circumstances changed, to reexamine its decision to afford CP only one access 

route in the Albany area to the Hudson Line, if CP's 'traffic volume were to increase 

substantially." Decision No. 109 at 7 n.l 1. No such statement was made with respect to 

the question of CP direct access as opposed to switching access to customers in the Bronx 

and Queens. It is well known that conditions in the railroad system in New York City are 

congested and crowded. The Oak Point Link removed one source of congestion by 

providing freight trains an altemative to the crowded line between MO and Melrose, 

carrying the commuter trains on the Harlem and Shore Lines, but the road freight trains 

still shiire track with 100 or more laily commuter trains on the Hudson Line, which is 

less than two miles away from HRY at the northwest end of the Oak Point Link. Both 

the Oak Point Link and the industrial lead between HRY and Oak Point Yard are single 

A half-hearted effort is made (Pet. at 3 n.3) to treat the Petition alternatively as a "petition to 
reopen" pursuant to 49 C.F.R. 1115.4. The assertion is made that such reopening is wiuranted 
by "new evidence'" and "substantially changed circumstances," presumably occurring since the 
May 20, 1999 decision. The only basis given fo; che existence of "new evidence" and 
"substantially changed circumstances" is said to be the "parties' inability to reach agreement on 
necessary terms," that is, that the two parties take different views as to what the Board's decisions 
mean. In other words, all that we have on CP's part is an assertion of existing rights under the 
Board s orders. 
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tracked without passing sidings. To be sure, those two connecting links themselves are 

restricted to freight, and there are no commuter trains on them. But the fact remains, 

while the Oak Point Link is so restricted, the Link is only 10,000 feet long. If a train 

were to stop on the Ĉ ak Point Link to pick up or to set off cars at HRY the route would 

be blocked. Such a blockage would potentially generate delay to other train moves and 

may back up the operation so as to intrude onto the line that is shared with the commuter 

trains. Therefore, avoiding, or at least minimizing on a selective basis, road freight trains 

stopping at HRY is the best way to avoid congestion in the area from road train 

movements. That problem can only become worse if freight traffic volumes increase. 

Ratcliffe V.S. at 5-6. 

Moreover, HRY is essentially an industrial, shipper-oriented facility and is not 

well-suited for the building up and breaking down of trains. Thus, the building or 

breaking up of road trains in HRY is not efficient and would cause congestion in the 

yard, including the line which runs through it. This is less of a problem with intermodal 

trains, since the terminal processes they go through are quite different from merchandise 

trains; intermodal cars are placed on an appropriate loading track as trains and are loaded 

or unloaded by cranes. Ratcliffe V.S. a' 6. 

For CP direclly lo serve industrial shippers by picking up or dropping off cars 

from road trains in HRY would mean the simultaneous working of iwo railroads with 

their separate switching movements inside HRY. Since HRY is not well-suited to be a 

classification yard, the individual cuts of cars would have lo be brought down from Oak 
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Point Yard in a series of single movements, thereby causing congestion on the single-

tracked industrial lead connecting the two facilities, or the breaking up of trains or longer 

cuts would have to be effected in the unsuitable HRY. Having two operators engage in 

either of those two activities is a recipe for congestion.'̂  Ratcliffe V.S. at 7. 

CP makes much of certain provisions of the "Terms and Conditions" in which its 

present tracka: e rights to operate on NYC/CSX have been memorialized. See Pet. 

at 13-17. Those "Terms and Conditions" were submitted to the Board by CP in its 

"Notice of Exemption" docket. Finance Docket No. 33771. In addition to providing the 

rights granted CP by the Board in the two pertinent decisions, CSX (although not 

required to do so) agreed, in those "Terms and Conditions," on a temporary basis, to 

permit CP directly to provide service within HRY in certain sorts of movements. CP 

wants "more," and, apparently employing the cynical maxim mat "no good deed goes 

unpunished," charges that CSX's temporary and specially crafted partial waiver of the 

requirement that all local movements within the Bronx involving CP traffic take place 

through CSX switching, is a reimposition of the commodity limitations that fhe Board 

expressly forbade in the East-of-the-Hudson gr; jit of trackage rights ordered in Decision 

No. 89. See Ordering Paragraph No. 28 at p. 177; Pet. at 15. 

Another consideration to be noted is that having CSX perform all or a part of the switching to 
and from HRY will provide more consi.stent and efficient service to the HRY industries and will 
reduce congestion and .switching problems inherent with shared switching operations, indeed, 
across »he industry the examples are legion where two railroads have agreed to a simple railroad 
company switching for both carriers in order to improve customer service, to improve operating 
efficiency, and to reduce congestion. Ratcliffe V.S. at 7. 
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But since CSX could have stood on the Board's orders and refused to 

accomn odate CP at all by refusing to permit any direct access to shippers in HRY, it was 

within CSX's rights to waive the switching requirement in some cases and not in others. 

N YC and CSX are llie owner and operator of Oak Point Yard; they are the owner and 

operator of the lead between that yard and HRY; and CSX has been charged with the 

responsibility for dispatching the Oak Point Link. CSX has a considerable stake in the 

proper operation of all of the facilities mentioned. If CSX believes that a particular CP 

direct movement at a particular time doe.« not jeopardize the fluid and efficient operation 

of these facilities for which il has responsibility, and permits that direct movement, CSX 

should be able to permit it, and CP should hardly complain. Cf. Raicliffe V.S. al 8. 

The fact that CSX waives a restriction in some cases and thus permits its main 

line, its yard and ils lead track to be used in connection with purposes beyond those 

required by the Board does not mean that it must agree to do so in all cases. The waiver 

permits CP, on a temporary basis, to serve intermodal shippers at HRY directly and 

without CSX switching by picking up and deliverii.g blocks of "Intermodal Traffic," 

which is defined as "conventional containers on flat cars or Iraileî  on flat cars carrying 

commodities other than municipal solid waste." Terms and Condiiions at 6.'* Similar 

temporary rights are granted to run entire trains of such Intermodal Traffic in and out of 

1H 
The "Terms and Conditions" are attached to CP's Petition. They are subject fo a Protective 

Order (not applicable to the parties) sought and obtained by CP and are presented in a 
confidential attachment to the Petition. However, the pertinent passages have been quoted by CP 
in its Petition (at 6-8), which is a public document and accordingly are discussed herein. 
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the intermodal tenninal at HRY. Id. It is, however, provided that the temporary 

permission does not include "'Roadrailers' or similar 'non-conventional' equipment."" 

'n the Terms and Conditions, it is agreed that "the parties agree CSXT will control the 

operations of all freight trains using the Oak Point Link, either to access Harlem River 

Yard or to make through movements between MNCR and Oak Point Link. CSXT will 

maintain fluidity and operating efficiency over the Oak Point Link track by requiring 

trains to operate within established schedules, keeping main line and running tracks clear, 

and following other local procedures developed from time to time to support effivMent use 

of the Oak Point Link." Id. at 6-7.̂ " The permitted CP direct movemen'is in question, 

CSX currently believes, will not disrupt that fluidity, subject to CSX dispatching; other 

'** The prevision in question is intended to avoid any interpretation that intermodal movements 
include anything other than trailer-on-flat-car (TOFC) or container-on-flat-car (COFC), such as 
transload materials of bulk commodities; CP once successfully argued lO an arbitrator in a case 
between CP and Conrail some years ago that without such an exclusion, a reference to intermodil 
traffic included bulk commodity transloading traffic! Avoiding a repetition of that interpretation 
was the objective. See Ratcliffe V S. at 8-9. 

A preamble to the temporary arrangement says that: 

The parties have considered litigating the issue [of whether CP may, using its 
own locomotives, cars and crews, pick up and deliver cars in revenue service to 
and from shippers located in HRY] before the STB, but for their own 
independent reasons, have agreed to the following temporary arrangement.... 
(Terms and Conditions at 6) 

It is also provided that: 

If C."R, for any reason desires to seek an interpretation from the STB regardi'ig 
the rights granted to CPR relating to Harlem River Yard in Orders 89, 109 a.id 
123, then CPR may seek such an interpretation and CSXT shall continue the 
temporary arrangements described in this Article 3(b) (that is, the arrange.nents 
discussed in the text] until such time as the STB issues its decision inter/i-eting 
those orders, ([d at 7) 

CP, of course, is seeking that interpretation through its Petition. 
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movements (or those movements at other times) might, and the additional control of CSX 

switching would be necessary. Ratcliffe V.S. at 9. 

4|||gPHMl^ A partial waiver by CSX of its right to insist that all the CP movements other than 

line-haul movements to and from Oak Point Yard be made by CSX switch could as a 

theoretical matter, we submit, be made arbitrarily. But that issue need not be reached 

since the existing waiver is well designed and does have an important and rational basis. 

CSX was willing to grant the temporary waiver because the amount of intermodal traffic 

at the moment is not so large as to pose congestion issues,̂ ' and CSX recognizes that 

these movements are time-sensitive. It should be noted that "blocks" of Intermodal 

Traffic, or such entire intermodal trains, are what is covered by the waiver; as developed 

above, those sorts of movements do not have the potential for congestion that the receipt 

and breaking down or building up of entire merchatidise trains in HRY would have, and 

the amount of switching movements within HRY i« minimized in the case of intermodal 

movements, as are the number of trips between that facility and Oak Point Yard via the 

industrial lead that connects them. It should be noted that an intermodal facility has been 

established al HRY. Thus, the time sensitiveness of the traffic, the relatively small 

volumes at the present time, and lhe handling characteristics of intermodal blocks and 

trains, all join to establish the reasonableness of the temporary waiver that CSX has 

granted. Cf. Ratcliffe V S. at 9-10. 

'̂ CP recognizes that over time the volume of thfs and other traffic generated at HRY will 
increase. See Labarbera V.S. at 3. 



CP complains that the terms of the temporary authorization are not broad enough 

to include "solid waste" or "trash" raii movements, but the fact is that those movements 

are less time-sensitive. They do not involve inventories of consumer goods, just-in-time 

parts, or UPS deliveries. Fhose movements, given the potential volumes of solid waste 

that will be involved as local landfills close, will take place in longer trains and present 

the dangers of congestion of Oak Point Link and protrusion into the Hudson Line at the 

north end of the Oak Point Link. Ratcliffe V S. at 10. 

In any event, CSX, which is charged with the dispatching of trains over the Oak 

Point Link and has been entrusted by the Board to provide switching services to CP, has 

consented to waive a portion of the restrictions on CP, which otherwise has not been 

authorized by the Board directly to serve shippers in the Bronx and Queens. If CSX had 

pot done this, the Board's prohibition against CP traffic movements using the irackage 

rights except to go overhead to and from Oak Point Yard would remain in full force and 

effect. It is, we suggest, not an imposition of any commodity restrictions but a simple 

recognition that the whole includes the sum of ils parts lhal is involved here.̂ ^ What 

cannot be handled direct by CP may be handled by CSX switch for CP. 

" If the Board believes if inappropriate for CSX in effect fo "waive" fhe requirement that CP use 
its switching services on all movements of revenue traffic within the Bronx and Queens other 
than movements between the Albany area and Oak Point Yard and movements fo and from fhe 
NYA at Fresh Pond Jet., CSX would, of course, revoke he waiver. But the waiver process seems 
lo be an appropriate one. since if the two freight rail caniers serving the Bronx agree that at a 
particular time it is not necessary that certain CP moves take place via CSX switching, why 
shou I i it be insisted upon? 
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The remaining hobgoblins envisioned by CP with respect to ; iimited temporary 

waiver by CSX appear to be imaginary. CP claims that only double-stack intermodal 

cars are "conventional" and not singie-stack intermodal cars, and viaims that it has been 

subjected to a sort of "Catch 22." CP says that since double-stack intermodal trains will 

not clear the Hudson Line and since single-stack are not "conventioftal," CP cannot take 

any advantage of the waiver. Pel. at 13-14; Gilmore V.S. at 4-6. That is nonsense. The 

restriction in question is to "conventional containers" on "flat cars," not to "conventional 

flat cars." Single-stack COFC — and TOFC — on flat cars are clearly conventional and 

permitted and presumably would be the way in which CP would prefer to operate. In 

fact the language of the Terms and Conditions expressly allows operation of trailers on 

flat cars over the trackage rights. This is a case of CP "interpreting"' the parties' 

agreement in a way that causes it harm in order to generate a forensic issue. The reasons 

why the restriction to "conventional containers" was inserted are disciLssed in note 19, 

above. The bottom line is that the temporary waiver granted will permit certain 

particularly time-sensitive traffic, namely, intermodal traffic in its orditiary meaning, to 

be moved by CP itself to and from HRY in its trains between the Albany area and the 

Bronx. Cf Ratcliffe V S. at 10-11. 

CSX interprets "conventional containers" â  including conventional trailer-o' t-car 
Intermodal Traffic, as well as conventional container-on-flat-car intermodal Tr, *fic. The 
agreement does restrict "'Roadrailers' or similar 'non-conventional" equipment." CP has shown 
no interest to CSX m running Roadrailers or in discussing what equipment would be deemed 
"similar" to them and, hence, "non-conventional ." Ratcliffe V.S. at 10-11. Moreover, even if the 
temporary waiver was not applicable to some panicular sort of equipment, that equipment could 
still be used by CP, but the movement would have to be subject to CSX switch, which the Board 
in fact contemplated could and would be the case with all of CP's traffic. 
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II. "ACCESS" TO THE CSX TRANSFLO FACILI rv *T HPT 

CP insinuates that CSX has denied il all access to customers at HPT. Pet. at 17; 

Labarbera V.S. at 2. That insinuation is manifesfly false. ^' It is the fact that, via CSX 

switch, CP can serve any of the approximately 100 members of the Co-op that have 

established facilities in HPl, and whose facilities take up the major portion of that 

facility. Scheeter V.S. at 2. What CP cannot do is serve a proprietary transloading 

facility which CSX and its affiliate, CSX TransFlo, have established at their separate 

location in HPT. As noted by the Board in Decision No. 109 at 8, CSX proposed that CP 

have a« cess and use of all terminal facilities within the Bronx and Queens. CP was, 

however, unwilling to pay for that access. The Board accordingly said that "CP does not 

need, and we are not providing il with, physical access to, and use and control of, all of 

these facilities." The transloading facility is not a "shipper"; there is no "shipper" 

permanently resident where tliat facility sits. A contractor, Bulkmatic, operates the 

facility as CSX's agent, and makes deliveries by truck to the users of the bulk materials 

stored at the facility. 

The facility does involve railroad tracks, which leads CP to argue that it should 

have access to the tracks But having tracks is a .ommon characteristic of railroad 

facilities used in cciiiicction with rail operations (repair shops, Iccoraotive storage 

In NYS-36/NYC-24 (at 7-8), the State of New Yoik and the New Vork City Economic 
Development Corp. accept this false insinuation as gospel and proceed to demolish a straw man. 
They never address the only issue, relating to the CSX TransFlo facility. 

25 

A 



facilities, classification yards, etc.); railcars are not all-terrain vehicles. The facility is a 

classic proprietary railroad facility, like a classification yard; like such a yard, it involves 

tracks in its functions. CP claims (Pet. at 17) that if the transloading facility is a 

"facility," so are the rest of CSX's tracks in the Bronx and Queens so that the logical 

outcome of CSX's position is that it need not switch for CP at all since that would 

involve the use of CSX's "facilities." The argument is essentially a play on words; the 

Board itself made it plain, in Decision No. 109 at 8, that there were CSX "facilities" to 

which CP would have no access, but that CP was entitled to access, via CSX switch, to 

all rail-served shippers in the Bronx and Queens. The clear meaning and common sense 

of the situation is lhal the CSX TransFlo operation is a "facility," not a "shipper." It is a 

method whereby CSX's line-haul shippers are facilitated in selling their product to users 

who are not served by rail. 

CP frames ils demand as seeking "access" to CSX's tracks; but quite cleariy CP 

wishes lo use CSX TransFlo's operafion, including CSX's subleased property. CP would 

have it that it is merely asking the Board lo order CSX to switch cars moving in CP's 

account to the tracks where the CSX Big Apple TransFlo facility is located. But CP's 

Mr. Labarbera makes it plain that CP wants to use these same CSX tracks for bulk 

transfer purposes. Labarbera V.S. at 2. Exactly what this means, we are not told. Are 

CSX TransFlo and its contractor to be conscripted to work for CP's shippers? Or will 

there be a compulsory joint tenancy with CP operating itself, through a contractor; either 

the CSX TransFlo contractor under a separate contract or a different contract? As the 
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Scheeter Verified Statement points out (at 4), there are difficulties both ways. In either 

event, third parties having no relationship to CSX's shippers will enter upon CSX's 

property with trucks and engage in the transfer of bulk commodities. For now, it is flour 

(and maybe later, plastics), but no limitation is suggested. Who is responsible for the 

safety of operations? What happens if inventory in railcars comes up short or is 

contaminated? What if some ?ction by CP or its contr^tor causes CSX to be in violation 

of its contracts with the Co-op? With a high degree of inesponsibility, CP has expressed 

no thoughts on these issues; il has not even offered to pay for what it asks for (other than 

the switching charge). But what CP is seeking is considerably more than switching 

access. It involves a degree of interaction between competitors that goes well beyond 

what is conventional in the railroad industry, and there is no good reason to impose it. 

CP is not wHhoui ils options if it wishes lo have the benefit of a transload facility 

in the Bronx or Queens. The options will, to be sure, involve some initiative on CP's 

part, and it may be required lo pay some money for them by way of capital expenditure 

and operating costs. Indeed, CSX understands that CP has set up a transload facility in 

HRY. Labarbera V S. at 3. CSX will switch CP's cars to and from ihere.̂ * CP says that 

CSX understands that Bulkmatic is serving as CP's agent in the operation of this facility in 
HRY, and CSX has no objection to this, so long as Bulkmatic does not use CSX's facilities to 
seive CP. 

Mr. Randy Leaders, an officer of ConAgra, a leading agricultural products company and 
miller, has furnished a Verified Statement objecting to the handling of a shipment of flour, which, 
apparently to create a test case, CP encouraged ConAgra to attempt to ship via CP to the CSX 
TransF-lo facility in HPT. CSX clearly expressed its intended refusal to switch a CP shipment to a 
CSX private facility in a letter to Mr. Leaders. See the Verified Statement of Tnomas C. Owen, 
Jr., Exhibit A. ConAgra and CP persisted in sending the car. Mr. Leaders complains of a one-

h ootmne continued i)n next page 
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flour is more like fniits, vegetables and produce and is best handled at HPT. Id- CP's 

belief that it would be a good thing to have its shippers' flour handled in the same 

terminal where fruits and vegetables are handled has a certain orderliness and symmetry 

to it, but that .symmetry does not seem to justify an invasion of pri vate property or to 

relieve CP from the responsibility of putting together its own facility if it wants to have 

one. Anyhow, CP also wants to handle "plastics" at the CSX TransFlo facility (Pet. 

at 18) which takes us out of the food kingdom. CP's arguments seem specious. 

Presumably if CP offered consideration to the Co-op at a level which made a 

sublease or license of space at HPT to CP more economically advantageous to the Co-op 

than other uses for the land in question, the Co-op would grant CP such a sublease or 

license. That is, of course, the basis on which CSX must deal with the Co-op. Or if CP 

had some problem in using either of HRY and HPT, CP could find space elsewhere in the 

Bronx, arrange for side tracks to il, and require CSX lo switch C ? \ cars there. While, as 

usual, CP has not made any offer in its filing lo pay CSX anything for ils use of the CSX 

TransFlo facility, CSX has the right lo restrict the use of ils facilities in the Bronx, except 

those expressly made subject to CP's use by the Board in its decisions, lo its own use and 

Footnote continued from previous page 
day delay in moving the shipment so that it could be handled by CP at "Oak Point Yard," which 
Mr. Leaders locates in "Northem New Jersey," rather than the Bronx. In fact, CSX switched the 
shipment, on CP's instructions, to the new CP transloading facility in HRY. The one-day delay 
was occasioned by the fact that CP had not advised CSX of the presence of CP's new 
transloading facility in HFiY, information which CSX believes that a party using switching 
services owes to its switching canier if it expects prompt service. Certain other statements made 
in Mr. Leaders' V.S. are put in context in the Owen V.S. 
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those of its shippers, whether another carrier offers to pay or not. CP can respond with an 

initiative of its own and, quite certainly, exclude CSX shipments from CP's own facility 

while receiving switching services to the CP facility, price-controlled by the Board, from 

CSX. 

Accordingly, imder a free enterprise system, if CP wishes to compete by 

providing transloading services to its customers, it ought to rent some space and set up a 

facility. These facilities are complex in management, but the phyical requirements are 

not exotic, and CSX has put up o"er six dozen of them throughout its territory. CP seems 

to have put together such a facility, but expresses some unhappiness about its HRY 

facility. Theie is no reason for CP to insist on using someone else's property simply 

because it prefers that party's location rather than finding one itself It is an interesting 

characteristic of the rail facilities in the Bronx that a number of them are publicly owned 

and leased to private businesses independent of the railroads, a condition which seems to 

favor open entry into the business of supplying transloading and other services accessory 

lo rail movements. Given all these facts, there is certainly nothing in the situation 

requiring the exercise of any oversight powers of the Board, let alone justifying a claim 

that CP already has any right lo access and use the CSX TransFlo transload facility. 
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CONCLUSION 

For the reasons stated, CP's Petition should be denied 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 

NORFOLK SOUTHERN RAILWAV CORPORATION 
-CONTROL AND OPERATING LEASES/AGREEMENTS-

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

REPLY VERIFIED STATEMENT OF 

LAWRENCE L . RATCLIFFE 

My name is Lawrence L. Ratcliffe. I am employed by CSX Transportation, Inc. 

("CSXT") as General Manager - Intercarrier Agreements. My business address is 2001 

Market Street, Philadelphia, Pennsylvania 19101. From 1982 until December 31, 1998,1 

was employed by Consolidated Rail Corporation ("Conrail"). My positions at Conrail 

included Senior Operations Improvement Analyst; Regional Superintendent - Industrial 

Engineering; Director, rransporlation/Cuslomer Service; General Superintendent -

Contracts; and Assistant General Manager - Network Operations. I make this Verified 

Statement in connection with CSXT's and CSX Corporation s (collectively, "CSX") 

reply lo a Petition for Enforcement filed by Canadian Pacific and its subsidiaries 

(collectively. "CP") on July 27, 1999 (the "Petition"). 

The Petition relates to CP's trackage rights service East of the Hudson between 

the Albany area and the Bronx. In the irackage rights mandated by the Board, CP was 

granted overhead trackage rights over one access route beiween Schenectady NY. and 



Oak Point Yard in the Bronx, via the Hudson Line, with interchange rights with the NYA 

at Fresh Pond Jet. in Queens, and the right to serve, via CSX switch, all shippers 

accessible by rail from Oak Point Yard in the Bronx and Queens. NYA was also given 

trackage rights to effect interchange with CP at Oak Point Yard; or interchange with 

NYA could be effected at Fresh Pond Jet. directly by CP or via CSX switch. The 

trackage rights granted involving NYC/CSX ownership started al Schenectady and ended 

in Poughkeepsie, NY, and also ran between the Harlem River Yard ("HRY") and Oak 

Poinl Yard, CSX's main yard in the Bronx. The trackage rights also extended between 

Oak Poinl Yard and Fresh Pond Jet., for the purposes of permitting CP lo interchange 

with th? NYA. The intermediate tracks constituting the historic Hudson Line (from 

Poughkeepsie and running south lo the Oak Point Link in the Bronx) are operated by and 

heavily used by, a commuter authority. The final piece of the CP irackage rights route is 

the Oak Point Link which is owned by the State of New York and extends from 

connection with the Hudson Line near Highbridge. in the Bronx, to the NYC/CSX 

property line east of HRY near 132"'' Street. 

CP started its use of the trackage rights on July 13, 1999 and its trackage rights 

service appears lo be in ils infancy. According lo CSX's records, in the seven-day period 

ending on the date of CP's Petition, CP operated a grand total of 28 loaded cars down the 

Hudson Line lo Oak Poinl Yard. 

I have been asked to provide some background conceming rail operations and 

yards in the Bronx which may be pertinent lo CP's Petition. 



There are three rail lines which pass through the Bronx that are used by commuter 

trains serving Grand Central Tenninal in Manhattan. The?e are the Hudson Line, which 

runs essentially to the north, generally close tn the eastem bank of the Hudson River, to 

Poughkeepsie; the Harlem Line, which runs to the east of the Hudson Line into the 

suburban counties of New York State; and the Shore Line, which runs in a northeasteriy 

direction to points in southwestern Connecticut along the north shore of Long Island 

Soimd. 

Until last October, Conrail road freight train operations to and from Oa!c Point 

Yard involved movements on those commuter lines all the way from Poughkeepsie over 

the Hudson Line to its connection with the Harlem Line at "MO," and thence north to a 

point on the Harlem Line known as Melrose. The MO to Melrose segment is used by 

Harlem Line trains and Shore Line trains, which thereafter diverge from the Harlem Line 

north of Melrose al Woodlawn. At Melrose, road freight trains entered the Port Morris 

Connection, an all-freight Conrail line (now NYC/CSX line), and from there went lo Oak 

Poinl Yard. The portion of the route between MO and Melrose involved a line heavily 

used by commuter trains. However, in October 1998, the "Oak Point Link," built by and 

owned by the State of New York, was completed and opened for business. The Oak 

Point Link is a new line of railroad extending approximately 10,000 feet between the 

connection with Metro-North at Highbridge and HRY. It is a single-track line without 

passing sidings, and accordingly trains cannot meet or pass on il. The length of the track 

and the lack of passing sidings significantly restrict capacity on the Oak Point Link. The 

Oak Poinl Link is devoted exclusively lo freight movements. It is a small jtep toward 



establishing a physical separation between freight and passenger movements on the 

crowded Greater New York rail lines. The Oak Point Link frees the road freight train 

movements from interference by the commuter trains on the Harlem and Shore Lines, 

although it does nothing with respect to freight movement conflicts with the Hudson Line 

commuter services. Both CSX and CP have trackage rights over the Oak Point Link. 

CSX is responsible for the dispatching on the Oak Point Link and for maintaining the 

track. 

HRY, a facility of approximately 92 acres at the southem tip of the Bronx, is 

accessible from the Oak Point Link. HRY is situated to the west of Oak Point Yard, and 

the eastem entrance to HRY is approximately 3,400 feet from the entrance to Oak Point 

Yard. HRY is a privately-owned, shipper-oriented industrial yard, built on land owned 

by New York State and leased to a corporation nameo Harlem Rivrir Yard Ventures, Inc., 

a private enterprise. There are various shippers and other facilities located in HRY. An 

intermodal terminal, privately jwned by interests other than the overall HRY lessee, is 

located in HRY, but it accounts for a minority of the space available in HRY. Before the 

completion of the Oak Point Link, HRY existed as a shipper-oriented industrial yard, but 

was accessible only from the northeast bv an industrial lead coming from Oak Point 

Yard. HRY continues lo be accessible from Oak Point Yard on that lead track, which is 

now owned by NYC and operated by CSX. That lead from Oak Point Yard to HRY, like 

the Oak Poinl Link itself, is single-tracked without passing sidings. I hat is the only 

practical rail cccess to HRY from Oak Poinl Yard. 



The Hunts Point Terminal ("HPT'), which like HRY is involved in CP's Petition, 

IS located in the Bronx to the east of Oak Point Yard. HPT covers about 110 acres. HPT 

is accessed from Oak Point Yard by a northeast movement followed by a southeast move 

into f-e terminal. These moves are made entirely on NYC/CSX freight-only tracks. 

I have been asked to comment on certain statements made in CP's Petition 

conceming operations involving HRY and conceming the "Terms and Conditions" of 

CP's trackage rights, a document which I was involved in negotiatmg and drafting. 

On the operational level, the claim made by CP that the Board's requirement of a 

CSX switch for traffic picked up in or delivered to HRY involves '̂ backhaul" seems to 

me to be simply rhetorical; the two Yards, Oak Point and HRY, are 3,400 feet apart. The 

movement from the Bronx to the Albany area is about 130 miles. While Oak Point is a 

short distance east of HRY, the operation would be essentially the same if the physical 

positions of the two yards were reversed. 

As to the general wisdom of the Board's approach in granting overhead trackage 

rights tc Oak Point Yard and requiring a CSX switch for CP's mo\e;nenls of traffic lo 

and from shippers, the Board's decision seems quite sound to me. It is well known that 

conditions in the railroad system in New York City are congested and crowded. The Oak 

Point Link removed one source of congestion by removing the road freight trains from 

the crowded line between MO and Melrose, which carries the commuter trains on the 

Harlem and Shore Lines, but the road freight lrain:i still share track with the 100 or more 

daily commuter trains on t.he Hudson Line which is less than two miles away from HRY 



at the northwest end of the Oak Point Link. Both the Oak Point Link and the industrial 

lead between HRY and Oak Point Yard are single track without passing sidings. To be 

sure, these two connecting links themselves are restricted to freight, and there are no 

commuter trains on them. But the fact remains, while the Oak Point Link is so restricted, 

the Link is only 10,000 feet long. If a train were to stop on the Oak Point Link to pick up 

or to set off cars at HRY the route would be blocked. Such a blockage would potentially 

generate delay to other train moves and may back up the operation so as to intrude onto 

the line that is shared with the commuter trains. Therefore, avoiding, or al least 

minimizing on a selective basis, road freight trains stopping at HRY is the best way to 

avoid congestion in the area from road train mov3ments. That problem can only become 

worse if freight traffic volumes increase. 

Moreover, HRY is essentially an industrial, shipper-oriented facility and is not 

well-suited for the building up and breaking down of trains. Thus, the building or 

breaking up of road trains in HRY is not efficient and would cause congestion in the 

yard, including the line which runs through il. This is less of a problem with intermodal 

trains, since the terminal processes they go through are quite different from merchandise 

trains; intermodal cars are placed on an appropriate loading track as trains and are loaded 

or unloaded by cranes. 

For CP direclly lo serve industrial shippers by picking up or dropping off cars 

from road trains in HRY would mean the simultaneous working of two railroads with 

their separate switching movements inside HRY. Since HRY is not well-suited to be a 
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responsibility for dispatching the Oak Point Link. CSX has a considerable stake in the 

proper operation of ail of the facilities mentioned and in the smooth interface of them 

with the HRY'. If CSX believes that a particular CP direct movement at a particular time 

does not jeopardize the fluid and efficient operation of these facilities for which it has 

responsibility, it should be able to permit it. 

The waiver granted in the Terms and Conditions pemiits CP, on a temporary 

basis, to serve intermodal shippers at HRY directly and without CSX switching by 

picking up and delivering blocks of "Intermodal Traffic," which is defined as 

"conventional containers on flat cars or trailers on flat cars carrying commodities other 

than municipal solid waste." Similar temporary rights are granted to run entire trains of 

such Intermodal Traffic in and out of ihe intermodal terminal at HRY. It is, however, 

provided that the temporary permission does not include "'Roadrailers' or similar 'non-

conventional' equipment." The provision in question is intended to avoid any 

interpretation that intermodal movements include anything other than trailer-on-flat-car 

(TOFC) or container-on-flat-car (COFC), such as transload movements of bulk 

commodities. In a case involving D&H (CP's predecessor) and Conrail some years ago 

that I remember an arbitrator accepted D&H's arguments and held that without such an 

exclusion, a reference lo intermodal traffic included bulk commodity transloading traffic. 

Such is not the intent here and so the Terms and Conditions were drafted to avoid such an 

interpretation at HRY. 



In the Temis and Condifions. it is agreed that "the parties agree CSXT will 

control the operations of all freight trains using the Oak Poinl Link, either to access 

Harlem River Yard or lo make through mo\ ements between MNCR and Oak Point Link. 

CSXl will maintain fluidity and operating efficiency over the Oak Point Link track by 

requiring trains to operate within established schedules, keeping main line and running 

tracks clear, and following other local procedures developed from time to time to support 

efficient use of the Oak Point Link." The CP direct movements in question that are 

permitted in the "Terms and Condiiions," CSX currenfly believes, will not disrupt that 

fluidity, subject to CSX dispatching; other movements (or those movements at other 

times) might disrupt the fluidity of operations and so the provision of CSX switching is 

necessary. 

In my view, the waiver granted in the "Terms and Conditions" is well-designed. 

CSX was willing to grant the temporary waiver because thr amount of Intermodal Traffic 

(as defined in the Terms and Conditions) at the moment is not so large as to pose 

congestion issues, and CSX recognizes that these movements are time-sensitive. It 

should be noted that "blocks" of Intermodal Traffic, or such entire intermodal trains, are 

what is covered by the waiver; as I have discussed above, those sorts of movements do 

not have nearly the potential for congestion that the receipt and breaking down or 

building up of entir** n:c;\;Iiandise trains in HRY would have, and the amouni of 

switching movements within HRY is minimized, as are the number of trips between that 

facility and Oak Point Yard via the industrial lead that connects iiiem. Thus, the 

combination of the time sensitiveness oi the traffic, the relatively small \ olumes at the 



present time, and the handling characterisfics of intermodal blocks and trains all join to 

establish the reasonableness of the temporary waiver that CSX has granted. 

CP complains that the terms of the temporary authorization are not broad enough 

to include "solid waste" or "trash" rail movements, but the fact is that those movements 

are less time-sensitive. Those movements, given the potential volumes of solid waste 

that will be involved as local area landfills close, could well take place in longer trains 

and present the dangers of congestion of Oak Point Link and protrusion into the 

commuter-ridden Hudson Line at the northwest end of the Oak Point Link. 

CP expresses some strange views about the meaning of the Terms and Conditions. 

CP claims that only double-slack intermodal cars are "conventional" and not single-stack 

intermodal cars. Using CP's logic, since double-stack intermodal trains will not clear the 

Hudson Line and since single-stack are not "conventional," CP cannot take any 

advantage of the waiver whatsoever. There is no basis for that notion. The restriction in 

question is lo "conventional containers" on "flat cars," not to "conventional flat cars." 

Single-stack COFC — and irailers-on-flat-cars ~ are clearly conventional and permitted 

and presumably would be the way in which CP would prefer to operate. In fact the 

language of the Terms and Conditions expressly allows operation of trailers on flat cars 

over the trackage rights. CSX interprets the language of the 1 erms and Conditions as 

permitting CP to operate conventional trailer-on-flat-car Intermodal Traffic, as well as 

conventional container-on-flat-car Intermodal Traffic. The "Terms and Condiiions" do 

restrict "'Roadrailers' or similar 'non-conventional" equipmem." CP has shown no 
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interest to CSX in running Roadrailers or in discussing what equipment would be deemed 

"similar" to them and, hence, "non-conventional ." Moreover, even if the temporary 

waiver was not applicable to some particular sort of equipment, that equipment could still 

be used by CP, but the movement would have to be subject to CSX switch, which the 

Board in fact contemplated could and would be the case with afl of CP's traific. The 

temporary waiver granted will permii certain particularly time-sensitive traffic to be 

moved by CP itself to and from HRY in its trains between the Albany area and the Bronx, 

II 



V E I ! -ICATION 

I, Lawrence L Ratcliffe, declare under penalty of perjury that the foregoing is 

true and conect Further, I certify that I am qualified and authorized to file this 

statement Executed on August 12, 1999 

Lawrence L Ratcliffe 
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REPLY VERIFIED STATEMENT OF 

JOHN SCHEETER 

My name is John Scheeter. I am President and General Manager of Bulk 

InienDodal Distribution Services, Inc. ("BIDS"), an affiliate of CSX Corporation. I have 

been employed by BIDS since 1994. My prior positions with the CSX companies have 

included Field Service Engineer and Manager of Thru Bulk Service for CSX 

I ransportation, Inc. ("CSX F') and Director of Operations for CSX Corporation. I have 

responsibility for the operations at CSX TransFlo, a trade name of BIDS. CSX TransFlo 

manages and markets over 130 transloading locations on CSXT or connecting lines 

throughout the eastern United Slates and Canada, including a number of facilities acquired 

in the division of Conrail's routes and assets which took place on June I , 1999. 



One of the transloading facilities CSXT acquired in the division of Conrail is 

located at the Hunts Point Terminal ("HPT ; in the Borough of the Bronx in the City of 

New York. HPT is located to the northeast ofCSXT's Oak Poinl Yard. My understanding 

is that HPT is owned by the City of New York, but it is leased to, and operated by, the 

Hunts Point Terminal Produce Cooperative Association (the "Co-op"), which is a 

cooperative association whose members are approximately 100 wholesalers in the fresh 

fruit, vegetable and produce trade. Most of the space at HPT is devoted to the warehouses 

and other facilities of the members of the Cb-op and support for those facilities. Those 

facilities are generally long, narrow sheds and other buildings with railroad tracks 

alongside. HPT and these facilities of the Co-op members are accessible by way of a CSXT 

line from Oak Point Yard. HPT is also served by trucks, both for long-haul inbound 

movements of merchandise and for local drayage and delivery. 

As noted above, a CSX TransFlo facility is also located in HPT. The facility at 

HPT, like about six dozen other CSX TransFlo locations, is actively managed with a 

resident operator. The facility in HPT was originally a Conrail facility known as the "Big 

Apple Bulk 1 ransfer Facility." Il holds, under a license from the Co-op granted to Conrail, 

four sidetracks and adjacent ground. Bulkmatic Transport Company ("Bulkmatic"), which 

serves as an agent for CSX, operates this facility as CSX's agent under a contract. At the 

facility, there are scales for weighing Inicks (both empty and loaded), lights on poles, space 
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for paricing trucks, fencing and an office trailer. [( 

11 

The proper management of the four tracks licensed to CSX is an important part of 

the operation of the facility. There are no storage facilities at the transloading facility apart 

from fJie railroad cars themselves, and the incoming materials are stored in the rail cars in 

which they arrive until transloading occurs. In order to manage iiie use of the track space 

properly on the four sidetracks, the facility is given advance notice, sometimes as much as 

five days in advance, that a car or cars of material will be coming to it on a specified day. 

This is done through internal CSX communication systems under established CSX 

practices. 

The CSX TransFlo facility at HPT could, under the arrangements with the Co-op, 

be used for any nonha/ardous materials, food-related or not. However, al the present time, 

the facility is being used solely for the receipt, temporary storage and transshipment of 

flour. The customers are generally the mills, rather than the end users of the flour (such as 

bakeries). Often the flour is shipped by the mill lo the facility without any indication of the 

user. In those cases, the mill will thereafter give instructions lo CSX TransFlô s agent to 

draw a ceriain quantity of the flour that is being kept in sloraj.'e in the cars for the mill's 

account and to deliver that quantity to a particular user. Under arrangements made by 

Bulkmatic, CSX TransFlo's agent, and the user, the maximum transfer price of which is 

controlled by CSX TransFlo. the flour is delivered to the user by truck when those delivery 
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instructiotis have been given. None of the users, who are typically bakeries in the Greater 

New York area, maintains any physical presence al the transload facility. 

A transloading facility requires careful management and involves handling a 

shipper's product in a way, which is more complex than a simple line-haul movement. 

There are increased risks of contamination (most obviously of edible products, but also 

presented by oil and other industrial bulk commodities), there is the need for 

measurement and the possibility of shortage and the possibility of loss. Issues of 

responsibility and liability are presented on all these accounts. 

CSX TransFlo is willing to confront these issues in its operations for CSXT line-

haul shippers, but sees no reason why it should face them for another rail carrier's shippers. 

Quite clearly, CP wants more than to "access" the tracks that are part of our facility. In 

effect, it wants to use our Iran load facilities. Il is not clear whether il wants to use them 

under the operation of CSX TransFlo and its contract arrangements vvith Bulkmatic or 

whether il wants lo use them as a sort of joint tenant with CSX, using CSX's contractor 

under .separate arrangements or another contractor. Either arrangement poses problems of 

management responsibility and liability, more aggravated if there were two separate 

operations, but still pres«;nt if there is only one operation but that that single operation had 

to handle CP's customers' bulk merchandise. It seems to me lhal if CP wishes lo liave a 

transloading operation in the Bronx, il ouglil lo continue the amuigemenls it has made in the 
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Harlem River Yard or make altemative arrangements there, in HPT, or elsewhere in the 

Bronx wherever railroad sidetracks can be laid. 

Starting up a transloading facility requires some capital, but the physical 

requirements are relatively simple. They involve railroad sidetracks of appropriate number 

and length for the business to be landed, a truck scale, some modest office facilities, parking 

space for vehicles and electric and communications connections. If work is tc be done at 

night, illumination (lights on poles) would be involved. This assumes that the trucks 

coming to the facility are self-loaders, which is the case with the current flour operation at 

the CSX TransFlo facility in HPT. There is additional space at HPT where another facility 

similar to ours couid be established, but, as with the CSX TransFlo facility, the terms 

would have to be attractive enough to the Co-op to persuade it to license such an operation 

rather than lo use the space for some other function. 

CS-X views the CSX TransFlo facilities throughout CSX's system as proprietary to 

CSX, and maintains that the facilities exist for the purpose of serving CSX line-haul 

shippers. 1 his service to the long-haul shippers gives them an opportunity to market their 

product lo buyers who are not served by rail, including those who buy in comparatively 

small quantities. CSX views the service as an adjunct to its rail transporlation service and 

an extension of its role in its shippers' logistics chains. 
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VERIFICATION 

I, John J. Scheeter, declaiv under penalty of perjury that the foregoing is true and correct 
Futher, I certify that I am qualified and authorized to file this statement Executed on 
August 13, 1999 

John J. Scheeter 
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QF 

Thomas C. Owen, Jr. 

Assistant Vice President - Agricultural Products 

My name is Thomas C. Owen, Jr. I am Assistant Vice President Agricultural Products 

for CSX Transportation, Inc. (CSXT). I am responsible for the marketing and sales of rail 

transportation services to CSX Ts agricultural commodities customers. Flour is one of the 

commodities within my group's jurisdiction. 

In this verified statement I would like to address two subjects: 

• CSXT's clear communication to ConAgra of its position that the CSX Big Apple 

TransFlo Tenninal 'ocated within the Hunts Point Terminal in the Bronx would not 

be available for use by Canadian Pacific in connection with linehaul transportation 

that did not involve CSXT. 

• Tht nature of and reason for, the fifty-mile radius restriction contained in the volume 

commitment paragraph of the draft transportation contract offered lo ConAgra as 

CSXT competed with CP for ConAgra's linehaul business into the Bronx. 



Use of the TransFlo Terminal. 

From the earliest time that CSXT became aware of CP's representations to ConAgra dial 

CP would be able to use the Big Apple Terminal, CSXl has made its position very clear. When 

this matter first came to my attention, through CSXT's National Account Manager, Michael 

DeHaven, I directed him to contact ConAgra immediately and to explain that CSXT would not 

switch cars to that facility if they had not moved in CSXT line haul service. 

Mr. DeHaven reported back to me that ConAgra continued to indicate that CP was taking 

the position that CP would be able to access and use the facility. Accordingly, I spoke directly 

with Mr. Lynn Myers of ConAgra on June 17, 1999. I explained that CSXTs affiliate, CSX 

TransFlo, makes the bulk transfer facility available as a service to CSXT customers as an adjunct 

to our linehaul rail transportation service. I explained that CP would have to establish its own 

facilities in the New York Cily area and that we recognized that CP was a bona fide competitor 

for ConAgra's business. I followed up that conversation with a letter to insure that there would 

be no risk of miscommunication. 1 attach a copy of that letter lo my verified statement as 

Exhibit A. 

In that conversation on June 17, Mr. Myers explained to me that they intended to "lest" 

CSXT's position by consigning a car via CP to the CSX TransFlo Terminal despite our 

indications that il would not be placed and that CP did not have the right to use lhe terminal. 1 

expressed my hope that ConAgra would not try lo force its way into the terminal with a 

confrontational approach. 1 specifically encouraged Mr. Myers to make sure that CP had 
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altemative arrangements in place to transload any cars that ConAgra might ship to "test" CSXT's 

position. 

ConAgra is an important CSXT customer and we value their business. We at CSXT did 

everything we could to ensure that ConAgra understood our position clearly. 

The fiftv-mile radius provision. 

I understand that CP has made much of what it characterizes as an effort to prevent 

ConAgra from using other bulk transfer facilities within a fifty-mile radius of the CSX Big Apple 

TransFlo Terminal. This is a gross distortion of what CSXT proposed lo ConAgra (and which 

ConAgra never accepted). 

In fact, the fifty-mile radius provision which CSXT proposed in a draft contract offered to 

ConAgra is a standard (if you will, "boilerplate") provision of CSXT transportation contracts 

which involve use of a bulk transfer facility. 

Under most contract arrangements. CSX T offers a reduced rale in exchange for certain 

volume commitments. Oftentimes these volume commitments do not lake the form of a 

specified number of cars or tons, but rather only commit the customer to ship ninety-five percent 

of its transportation requirements between a SF>ecifi(:d origin and a deslinalion via CSXT. (This 

enables the railroad to offer a volume discount without committing the customer lo transport 

materials or commodities which it has not sold.) 
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Since CSX TransFlo facilities are used only by CSXT customers, if one were to write a 

transportation contract which only required a customer to ship ninety-five percent of its volume 

between an origin and a particular CSX TransFlo facility, the customer would not be precluded 

from shipping traffic from that origin to a competing carrier's bulk transfer facility within ready 

trucking distance of the end users who could be served from the CSX facility. The volume 

commitment provision would be meaningless. I am informed that several years ago, a CSXT 

transportation contract was written in just such a fashion and the customer did exactly that. 

CSXT ended up handling some smaller part of the customer's freight at a reduced rate based on a 

percentage volume commitment and the remainder went lo a competitor, it is my understanding 

that this incident caused CSXT to revise its standard language so as to insure that it was getting 

the benefit of its bargain - a commitment of ninety-five percent of the customer's requirements 

for transportalion beiween an origin and a particular end market. The fifty-mile radius provision 

simply serves lo define the parties' intent. Mr. Leaders' verified statement, which refers to the 

CSXT proposal (paragraph 12)is correct, but needs lo be understood in the proper context. Any 

suggestion by Canadian Pacific lhal there was something nefarious in CSXPs contract language 

as proposed lo ConAgra is a serious distortion of the commercial function of the contract clause. 
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VERIFICATION 

I , Thomas C Owen, Jr, declare under penally of perjury that the foregoing is true 

and correct Further, I certify that I am qualified and authorized to file this statement. 

Executed on August {S, 1999. 

Thomas C Owen, Jr 7 



EXHIBIT A 

Owen\ S 

June 17, 1999 

Mr. Lynn Myers 
Executive Vice President 
ConAgra Flour Milling Company 
P.O. Box 35{K) 
Omaha, NE 68102 

Dear Lynn: 

This will confirm our phone conversation today in which I urged you, in the strongest 
possible terms, not to attempt lo "test" C SX I's position that its affiliate's bulk transfer 
facility, CSX I ransFlo, in the Bronx. NY is available only for service to CSXT line-haul 
customers. 

Wc have repeatedly advised our customers-and the CP- that this terminal is leased by 
CSX I ransl-lo and is available only to CSX I ciistoiiicrs. An affiliated bulk transfer 
tenninal such a.s this is not a "customer" lo which the ST B granted CP switching access. 
Rather, it is a CSX-affiliatcd company's facility, operated as an adjunct to CSXT's rail 
Iransportation service to CS.XT's customers. Apparently, CP is encouraging you to test 
that position by altcmpting to force your traffic into the terminal. 1 again urge you not to 
route your traffic in a way that, in effect, seeks services that CP will not be able lo 
provide to you. 

If, despite niy urgings, ConAgra insists on tendering freight for tran!,portation consigned 
to this tenninal, CSXT will return the cars to CP for CP to take to the nearest transfer 
facility vv-ith which it has suitable arrangements. T his kind of "exception" handling 
inevitably delays ears in even typical operating circumstances. With ihc issues CSXT is 
addressing in the ("onrail integration process, I cannot predict what will happen to these 
cars which you are insisting on misrouting. 

I want to make it clear that CSXT is perfectly willing to switch CP traffic in the 
Bronx/Queens area to any bulk transfer facility which CP establishes a relationship with. 
In such a ease, ail responsibility for transfer of the product would be wiih ( P and liability 
for loss and contamination would be .solely CP's as vvell. 



CSXT values your business and wants to accommodate your reasonable commercial 
needs. However, making available an affiliated company's facilities designed to support 
the marketing ofCSXT's services is neither practical nor good business. I hope we can 
continue to work together to develop ConAgra's CSXT line haul business to the New 
York area. 

Yours truly, 

(/s/ Thomas C. Owen Jr.J 
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CBBTinCATg QF SERVICE 

1, Dennis G. Lyons, certify that on August 16,1999,1 have caused to be served a 

true and correct copy of the foregoing CSX-184, "Reply of CSX Corporation and CSX 

Transportation, Inc. to 'Canadian Pacific Parties' Petition to Enforce Trackage and 

Swif:hing Rights Imposed by the Board" (CP-32), to the following parties, by first-class 

mail, postage prepaid, or by more expeditious means: 

Marcella M. Szel, Esq. 
Timothy G. Mulcahy, Esq. 
CANADIAN PACIFIC RAILWAY COMPANY 
Gulf Canada Square, Suite 500 
401 Ninth Avenue, S.W. 
Calgary, Alberta T2P 4Z4 
CANADA 

ami 
George Mayo, Jr., Esq. 
HOGAN & HARTSON L.L.P. 
555 Thirteenth Street, N.W. 
Washington, D C. 20004-1109 

Counsel for Canadian Pacific Parties 

Charies A. Spitulnik, Esq. 
HOPKINS & SUTTER 
888 Sixteenth .Street, N.W. 
Washington, D.C. 20006 

Counsel for New York Departmeni (}f Transportation 
and New York C 'ity Economic Development Corporation 

Kelvin J. Dowd, Esq. 
Si.ovr.R & LOFTUS 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 

Counsel for New York Department of Transportation 



Richard G. Slattery, Esq. 
AMTRAK LAW DEPARTMENT 
60 Massachusetts Avenue, N.E. 
Washington, D.C. 20002 

Counsel for Amtrak 

There are two versions of CSX-184, one Highly Confidential and the other Public. 

The Public Version is being served on all of the above-listed counsel. The Highly 

Confidential Version is being served solely on those counsel who have executed, to the 

knowledge of the undersigned, the Highly Confidential undertaki ig under the Protective 

Order in this matter. 

ENNis G. LYONS 
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BEFORE THE 
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CSX CORPORATION AND CSX 
TRANSPORTATION, INC., NORFOLK 
SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY 
COMPANY •- CONTROL AND OPERATING 
LEASES/AGREEMENTS -- CONRAIL, INC. 
CONSOLIDATED RAIL CORPORATION 

RESPONSIVE APPLICATION -- STATE 
OF NEW YORK, BY AND THROUGH ITS 
DEPARTMENT OF TRANSPORTATION, 
AND THE NEW YORK CITY ECONOMIC 
r^VELOPMENT CORPORATION 
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Finance Docket No. 33388 

Finance Docket No. 33388 
(Sub-No. 69) 

REPLY OF THE STATE OF NEW YORK AND THE NEW YORK CITY 
ECONOMIC DEVELOPMENT CORPORATION IN 

STJPPORT OF PETITION TO ENFORCE 
TRACKAGE AND SWITCHING RIGHTS 

The State of New York, acting by and through the New 

York State Department of Transportation ("New York") and the New 

York C i t y Economic Development Corporation ("NYCEDC"), pursuant 

to 49 C.F.R. Part 1104.13(a), hereby reply to the P e t i t i o n To 

Enforce Trackage and Switching Rights Imposed By the* Board 

("Petition") f i l e d by the Canadian P a c i f i c Parties' on or about 

July 27, 1999. '''or the reasons set f o r t h herein. New York and 

'"Canadian Pac i f i c Parties" or "CP" ref e r c o l l e c t i v e l y t o 
Canadian P a c i f i c Railway Company, Delaware & Hudson Railway 
Company, Inc., Soo Line Railroad Company and St. Lawrence & 
Hudson Railway Company Limited. 



NYCEDC support the r e l i e f sought by the P e t i t i o n , and urge that 

i t be granted. 

INTRODUCTION 

I n i t s Decision approving the a c q u i s i t i o n and d i v i s i o n 

of Consolidated Rail Corporation ("Conrail") between CSX 

Transportation, Inc. ("CSX") and Norfolk Southern Corporation, 

the Board imposed conditions sought by New York and NYCEDC i n a 

Joint Responsive Application, r e q u i r i n g CSX to grant CP 

un r e s t r i c t e d trackage or haulage r i g h t s over the Conrail l i n e 

between Albany and Fresh Pond Junction, New York (the "Hudson 

Lin e " ) . See Decision No. 89 at 177. The Board found t h i . i 

c o n d i t i o n mandated by the public i n t e r e s t i n r e s t o r a t i o n of "a 

modicum of the competition that was lo s t i n the f i n a n c i a l c r i s i s 

t hat led to the formation of Conrail." I d . at 83. Because CSX 

and CP were unable to reach agreement on the terms to govern CP 

access to the Hudson Line w i t h i n the time o r i g i n a l l y a l l o t t e d , 

the Board imposed various implementing terms (including trackage 

r i g h t s and switching service compensation) i n i t s subsequent 

Decision No. 109 and Decision No. 123. served December 18, 1998 

and May 20, 1999, respectively. 

CP commenced operations over the Hudson Line on July 

12, 1999. At present, CP provides line-haul service between 

Albany .3nd Oak Point Yard i n the Bronx (iccated on the east side 
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of the Harlem River), and reaches other shippers i n the New York 

C i t y terminal area through switch!..g service provided by CSX. CP 

li n e - h a u l service takes place over former Conrail trackage 

between Albany and Poughkeepsie, and between Mott Haven Junction 

and Oak Point Yard, pursuant to the Board's prescribed terms. 

The service also involves operations over two (2) other segments 

of the Hudson Line owned ( d i r e c t l y or i n d i r e c t l y ) by New York, 

through b i l a t e r a l agreements negotiated by CP wich New York 

and/or i t s appropriate subdivisions. These segments are a 75-

mile l i n e c o n t r o l l e d by Metro North Commuter Railroad between 

Poughkeepsie and Mott Haven Junction,^ and the Oak Point Link --

a short, elevated bypass track that connects Mott Haven Junction 

w i t h the east side of the Harlem River (and the Hudson Line) at 

Harlem River Yard.' 

While CP service t o New York C: t y shippers v i a the. 

Hudson Line i s underway, CP points to two (2) new obstacles that 

have been interposed by CSX which would prevent CP from f u l l y 

implementing the Board's Hudson Line conditions, to the detriment 

ot the intended r e c i p i e n t s of dual c a r r i e r service. According to 

^Finance Docket No. 33775, Delaware & Hudson Railwav 
Company. Inc. -- Trackage Rights Exem.ption -- Metro North 
Commuter Railroad Co., Notice of Exemption served July 21, 1999. 

'Finance Docket No. 33776, Delaware & Hudson Railway 
Company. Inc. -- Trackage Rights Exemption -- New York State 
Department of Transportation. Notice of Exemption served July 21, 
1999. 
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CP, CSX has (1) blocked CP access to Harlem River Yard by 

ref u s i n g ro dispatch most CP t r a i n s i n t o and out of the yard; and 

(2) refused t o switch cars f o r CP's account to and from the Hunts 

Point Market Terminal, a major produce d i s t r i b u t i o n f a c i l i t y 

aei -ed v i a Oak Poj.nt Yard. See P e t i t i o n at 3 . CP seeks a Board 

order a f f i r m i n g CP's r i g h t to use Harlem River Yard subject t o 

i t b n e g otiation of an acceptable agreement w i t h New York (which 

owns the yard); and c l a r i f y i n g that CP's prescribed r i g h t of 

access "to a l l shippers i n the Bronx and Queens" includes the 

produce d i s t r i b u t o r s and other shippers that use the Hunts Point 

Terminal. I d . ; c i t i n g Decision No. 109 at 7. 

New York a.id NYCEDC r e s p e c t f u l l y submit that CP's 

P e t i t i o n i s meritorious and i n f u l l accord w i t h the Board's p r i o r 

orders respecting t h ^ Hudson Lin°. New York and NYCEDC urge that 

the P e t i t i o n be granted. 

ARGUMENT 

A. CP Should Have Unimpaired 

Access to Harlem River Yard 

Harlem River Yard i s situated on the Hudson Line south 

of Oak Point Yard, on the east ba.̂ k of the Harlem River. The 

yard i s owned by New York, and i s managed by Harlem River Yard 

Ventures (HRYV), a contractor/lessee. I t i s accessible v i a the 

Oak Point Link, which also i s o'vTed by New York. 

-4-
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CP and CSX each operate over the Oak Point Link 

pursuant t o n e a r ] y - i d e n t i c a l license agreements wit h New York. 

Their r i g h t s are co-equal, though CSX dispatches t r a i n s over the 

Link i n the i n t e r e s t s of operational convenience and order. Only 

CSX presently operates t r a i n s i n the Harlem River Yard, as 

successor t o a non-exclusive lease granted t o Conrail i n 1996. 

(See the V e r i f i e d Statement of John F. Guinan, attached hereto). 

As the Board noted i n Decision No. 123, however, HRYV "has 

advised CP of i t s w i l l i n g n e s s t o lease one and perhaps more 

tracks f o r car storage and switching." I d . at 14. 

E a r l i e r i n t h i s proceeding, CP asked the Board t o 

c l a r i f y CP's r i g h t t o use the Harlem River Yard without 

interference by CSX. The Board's response was succinct: 

No c l a r i f i c a t i o n i s necessary wit h 
regard to the f i r s t item, use of the Harlem 
River Y?rd. CSX does not own the Harlem 
River Yard. CP i s free to work out whatever 
arrangements i t can with the State of New 
York, which owns the f a c i l i t y . Our 
in t e r v e n t i o n i n that process i s not 
appropriate, or even w i t h i n our a u t h o r i t y . 

Decision No. 123 at 14. As Mr. Guinan t e s t i f i e s . New Yoik 

(through HRYV) i s prepared to grant and intends CP to have f u l l 

access to the Harlem River Yard, f o r pick-up and del i v e r y of 

f r e i g h t without r e s t r i c t i o n as to scope or commodity. See V.S. 

Guinan at 2. As recited in CP's Petition, however, CSX seeks to 

re s t r i c t CP's direct access to the yard to a narrow range of 

freight and equipment, and otherwise require CP to include a CSX 
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switch t o or from Oak Point Yard i n every other CP movement to or 

from the Harlem River Yard. See P e t i t i o n at 5-8, 12. These 

r e s t r i c t i o n s add both time and cost to the service that CP can 

o f f e r a f f e c t e d shippers, and would impair i t s a b i l i t y t o compete 

e f f e c t i v e l y . I d . at 12-14. 

New York and NYCEDC agree w i t h the Board's r u l i n g i n 

Decision No. 123 that CP's r i g h t s to access and use the Harlem 

River Yard should be the exclusive province of a negotiated 

agreement between CP and New York. Once granted, those r i g h t s 

should be f u l l y exercisable according t o t h e i r terms, without 

outside interference e i t h e r through d i r e c t obstruction or 

i n d i r e c t l y through dispatching procedures or other means. Based 

upon CP's P e t i t i o n , however, i t i s necessary f o r the Board to re

a f f i r m i t s r u l i n g once again, and c l a r i f y that the Hudson Line 

condition's mandate f o r CP access "not r e s t r i c t e d as t o commodity 

or geographic scope"'' i s not to be eroded or compromised through 

implementing rules or practices. See P e t i t i o n at 16-17. 

B. CP Access to the hunts Point Market and 

Terminal Should Be Rfcaffirmed by the Board 

The pro-competitive condition imposed by the Board i n 

Decisioii No. 89 directed CSX to grant CP trackage or haulage 

r i g h t s "not r e s t r i c t e d as to commodity or geographic scope," t o 

serve a l l shippers i n the greater New York C i t y metropolitan area 

'^Decision No. 89 at 83. 

-6" 



accessible v i a the Hudson Line. I d . at 83. Later, i n Decision 

No. 109. the Board f u r t h e r s p e c i f i e d that "CP w i l l be permitted 

to access a l l shippers i n the Bronx and Queens v i a a [ j per car 

switch performed by CSX, including the use of Oak Point Yard as 

necessary t o e f f i c i e n t l y perform t h i s switching service." I d . at 

7. No exceptions were carved from t h i s broad mandate, t o which 

CSX i t s e l f acquiesced i n i t s proposal f o r implementation of the 

Hudson Line condition. I d . 

The Hunts Point Terminal, accessed by r a i l through Oak 

Point Yard, serves produce shippers and d i s t r i b u t o r s based i n the 

Bronx and Queens, as well as other New York City boroughs and 

adjacent regions. Owned by the Ci t y of New York with loading 

tracks leased t o CSX, the Terminal and i t s constituents f a l l 

squarely w i t h i n the scope of the Board's condition and p r i o r 

orders. As CP describes, however, c. dispute has arisen over CP 

access to the Terminal and i t s shippers via CSX switching. See 

P e t i t i o n at 17. New York and NYCEDC support CP's request that 

the Board c l a r i f y that the Hunts Point shippe:rs are w i t h i n the 

class of r a i l customers who are intended be n e f i c i a r i e s of the 

Hudson Line conditions. 

The New York/NYCEDC Joint Responsive Applir-ation 

s p e c i f i c a l l y included Bronx produce shippers among ti»ose intended 

to be served by the competitive r a i l a l t e r n a t i v e advanced by New 

York and NYCEDC and u l t i m a t e l y approved by the Board. See NYS-



11/NYC-lO at 8-9; Decision No. 89 at 314. The cause of Hunts 

Point Market shippers and d i s t r i b u t o r s was advocated even more 

s p e c i f i c a l l y i n New York's Comments, which included testimony by 

Hunts Point Market T r a f f i c Commitcee Chairman Stephen D'Arrigo as 

to the adverse impact of the o r i g i n a l Conrail d i v i s i o n plan on 

his company and other Hunts Point shippers, and the effectiveness 

of the r e l i e f sought i n the Joint Responsive A p p l i c a t i o n t o 

ameliorate that harm. Sse NYS-10, V.S. D'Arrigo at 2-4; Argument 

at 15, 19-20. P l a i n l y , t h i s major staging point f o r Hudson Line 

r a i l t r a f f i c i s w i t h i n the ambit of " a l l yards, terminals, other 

f a c i l i t i e s and shippers, present anc f u t u r e , located i n the Bronx 

and Queens," to v/hich CP has been granted access by the Board. 

gee Decision No. 109 at 7, 

CONCLUSION 

For the reasons set f o r t h herein, and based upon the 

evidence and argument previously presented b/ New York and NYCEDC 

i n these proceedings, CP's P e t i t i o n to Enforce Trackage and 

Switching Rights should be granted. 
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Respectfully submitted. 

THE NEW YORK CITY 
ECONOMIC DEVELOPMENT CORPORATION 

THE STATE OF NEW YORK BY AND 
THROUGH ITS DEPARTMENT OF 
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S p i t u l n i ] / ^ j 2 ^ r ^ i ^ ^ i o t Sp 
sh CampbeTl"," T " ' A t t o r n 
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Rachel Danish Campb 
Hopkins & Sutter 
888 Sixteenth Street, NW 
Washington, D.C. 20006 
(202) 835-8000 

Attorneys and Pr a c t i t i o n e r s 

Dated: August 13, 1999 

i t z e r 
ney General 

Harry F i r s t 
Chief, A n t i t r u s t Bureau 

George R. Mesires 
Assistant Attorney General 

120 Broadway, Suite 2601 
New York, New York 10271 

William L. Slover 
Kelvin J. Dowd-
Peter A. Pfohl 
Slover OC Loftus 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 
(202) 347-7170 

Attorneys and P r a c t i t i o n e r s 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y that on t h i s 13th day of August, 1999, 

I caused copies of the foregoing Reply of Th<? State of New York 

and the New York Cit y Economic Development Corporation I n Support 

of P e t i t i o n to Enforce Trackage and Switching Rights to be served 

upon counsel f o r CSX and CP by hand d e l i v e r y , and upon a l l other 

p a r t i e s requesting service hereof by f i r s t - c l a s s mail, postage 

prepaid. 

Kelvin J. 



VERIFIED STATEMENT 
OF 

JOHN F. GUINAN 

My name i s John F. Guinan. I am Assistant Commissioner 

f o r Passenger and Freight Transportation of the New York State 

Departm.ent of Transportation. I have submitted testimony 

previously i n t h i s proceeding, on behalf of the State of New 

York. I am making t h i s Statement i n order to provide the Board 

w i t h c e r t a i n information regarding current and intended f u t u r e 

r a i l f r e i g h t operations w i t h i n the Harlem River Yard i n the 

^^^^^ * 

Harlem River Yard i s located south of Oak Point Yard on 

the former Conrail l i n e known as the Hudson Line. I t i s owned by 

New York, and managed by a contractor - Harlem River Yard 

Ventures (HRYV) -- under an agreement wit h the State. I n 1996, 

HRYV entered i n t o an agreement wit h Consolidated Rail 

Corporation, g i v i n g Conrail c e r t a i n r i g h t s w i t h respect t o the 

use of the yard. Recently, CSX Transporta-tion, Inc. succeeded 

to Conrail's operating r i g h t s . A copy of the agreement i s 

attached to my Statement as Exhibit (JFG-2). As the 

agreement shows, Conrail's (now CSX's) r i g h t s to use of the 

Harlem R_ver Yard are non-exclusive. 

Under conditions granted by the Board i t the behest of 

New York and the New York City Economic Development Corporation, 



Canadian P a c i f i c Railway recently commenced r a i l operations over 

the Hudson Line between Albany and OaK Point Yard. I n t h i s 

service, CP operates over the Oak Point Link, an elevated r a i l 

l i n e t r a v e r s i n g the Harlem River that i s owned by New York. The 

east end of the Link connects to Harlem River Yard. 

With New York's support, HRYV has of f e r e d CP use r i g h t s 

on a par w i t h those c u r r e n t l y enjoyed by CSX. I t i s New York's 

i n t e n t and expectation that consistent wi t h the goals of the 

Board's Hudson Line conditions, CP and CSX w i l l have f u l l use of 

the Harlem River Yard on a co-equal compe*:itive basis, for the 

ul t i m a t e b e n e f i t of a l l New York City shippers and receivers. 
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Exhibit (JFG-02) 

Contract Nvunber 

THIS AGREEMENT, made and effective as of / ) f /^)L 3 0 
199 C , by and between CONSOLIDATED RAIL CORPORATION, TWO Commerce 
Square, 2000 Market Street, Philadelphia, Pennsylvania 19101-1400, 
("Conrail"), and Harlera River Yard Ventures. Inc. 
. c/o Rotterdam Ventures. Inc. 

Pldqt g Eagt Rpfld 
Rotterdam Industrial Park 
Schenectady. NY 12306 r"HRYV"̂  

WHEk̂ EAS, Harlem River Yard Ventures, has requested track 
f a c i l i t i e s at Harlem River Transportation and Distribution Center, 
County of firanx* state of Nev York, described as follows: 
Existing tracks located at Mile Post 0.6 on the Freemont Secondary. 
Line Code 4219. and extendinu in a southwesterly direction with 
lengths totalling 24.800 feet as shown on Exhibit "A" dated March 
1996, last revised None, attached as "Exhibit A," such track 
f a c i l i t i e s and the underlying right-of-way being collectively 
referred to as the "Sidetrack." 

NOW, THEREFORE, the parties, intending to be legally bound, 

agree as follows: 

Section 1. Term 

1.1 This Agreement shall continue in force until terminated 
by either party, with or without cause, on sixty (60) days prior 
written noticed to the other party. In the event Conrail i s unable 
to locate HRYV, such notice may be posted on or near the Sidetrack 
and this Agreement shall terminate 30 days after such posting. Any 
obligation assumed and any l i a b i l i t y vhich may have risen or been 
incurred prior to such termination by either party shall survive 
termination cf the Agreement. 



.) 3̂ 

1.2 Upon termination of this Agreement, Conrail shall have 
the right to enter upon property leased to or owned, controlled or 
maintained by HRYV and remove any and a l l material owned by 
Conrail. 

1.3 HRYV hereby grants to Conrail the right of passage over 
the Sidetrack for the purpose of providing r a i l service to the 
intermodal terminal and the tenants and occupants in the Harlem 
River Transportation and Distribution Center. 

Section 2. Construction and Maintenance 

2.1 HRYV, at i t s sole cost and expense, shall: 

(i) erect and maintain fences and highway-railroad 
grade crossing protection devices that may be 
required by public authorities with respect to that 
portion of the Sidetrack owned or maintained by 
HRYV. 

( i i ) maintain, replace, renew, and remove the Sidetrack 

as follows: 

Those portions of the Sidetrack 18.510 feet in 

length marked with RR Type C on Exhibit "A". 

All maintenance shall be to a minimum of Federal 

Railroad Administration Class I track standards. 

2.2. (i) Afi to portions of Sidetrack marked with 
Type B on Exhibit "A" parties agree that 

responsibility for maintenance of such portion 

shall be addressed outside the scope of this 

agreement and i s a matter that Conrail and the 

State of New York v i l l resolve. 
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2.3. The parties recognize that some public authorities may 
not have jurisdiction over HRYV as to clearances, bridges or 
highway-railroad crossings affecting the Sidetrack and such bodies 
may direct Conrail, as a result of jurisdiction over conrail to 
take actions i.ogarding ^uch matters. Any reasonable expense 
incurred by conrail in complying with such directions shall be 
billed to HRYV which shall reimburse Conrail. This Section 2.3 
shall survive termination of this Agreement. 

Section 3. ownershiTi 
The r a i l , t i e s , and fittings in the Sidetrack shall be owned 

as follows: 
That portion of the Sidetrack marked vith • • . Tvoe A on 
Exhibit "A", shall have t i t l e and ovnership vested in Conrail. 

Those portions of the Sidetrack marked with RR TVPe C and 

Type B • • • . • on Exliibit "A" shall have t i t l e and ownership 

vested in the State of Nev York and are leased bv HRYV. 

Section 4. Use 

4.1 Conrail shall have the right to use the Sidetrack, but 

may not unreasonably interfere vith the use thereof by HRYV. 

4.2 Conrail shall not permit use of the Sidetrack by any 

other person or firm vithout the prior vritten consent of HRYV. 

Conrail may construct and use additional svitch connections on that 

portion of the Sidetrack on Conrail's property. 

4.3 The parties shall comply vith (1) a l l applicable federal, 

state, and local lavs, ru^es, regulations or orders pertaining to 

shipments originating or terminating on the Sidetrack, and ( i i ) 

Conrail's Engineering and Operating Criteria for Industrial 

Sidings. 



4.4 HRYV shall not grant any rights to Mtablish vehicular or 
pedestrian grade crossings over the Sidetrack vithout the px'ior 
%ra:itt«n consent of Conrail. Such consent shall not be unreasonably 
withheld. Conrail hereby approves the grade crossinjs to be 
constructed over the sidetrack as described on Exhibit "A". 

4.9 Conrail aay enter upon KRYV'S px-operty at any tiae for 
the purpose of inspecting, repairing or operating over the 
Sidetrack, but conrail shall have no duty to engage in such 
activities except as otherwise herein provided. 

4.6 At no time shall Conrail store r a i l cars for any extended 

period of tiae on any of the referenced side tracks. 

section S. Changes 

HRYV shall not make any changes in the Sidetrack without the 
prior vritten consent of conrail. Such consent shall not be 
unreasonably withheld. changes in the Sidetrack necessary to 
comply with the requirements of a public authority shall, following 
receipt of 60 days written notice froa Conrail, be made at KRYV's 
sole expense. I f conrail incurs any reasonable expense in 
connection with any such change, such expense shall be billed to 
HRYV «rtiich shall reimburse Conrail. I f such change i s solely for 
the benefit of conrail, Conrail will bear the expense thereof. 

section 6. ciearanoeg 

6.1 HRYV Shall not construct or penait any tenant or licensee 
to construct any obstruction over the sidetrack less than the then 
applicable statutory limit or 22*0" above top of r a i l , whichever i s 
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greater, or alongside thereof less than the statutory l i m i t or 8'6" 
from center of track, whichever i s greater, then applicable with 
the necessary additional clearances on curves, without the p r i o r 
w r i t t e n approval, which consent shall not be unreasonably withheld, 
of Conrail and any public authority having j u r i s d i c t i o n . 

6.2 The minimum clearances specified i n Section 6.1 may be 
changed by Conrail t o meet applicable legal requirements and HRYV 
sh a l l , to the es.tent reasonably practical under the circumstances, 
at i t s sole expense, f o l l o v i n g receipt of 30 days v r i t t e n notice 
from Conrail, make such changes i n the Sidetrack ovned by HRYV as 
aay be necessary. HRYV shall have the r i g h t to appeal. Conrail 
• h a l l be solely responsible for changes i n the Sidetrack owned by 
Conrail. 

Section 7. Lirt>iXitY 

7.1 Except as othervise provided i n Section 7.2, 
responsibility for claims as bctveen parties shall be borne as 
fol l o v s : 

( i ) Conrail shall be responsible for Claims arising from 

i t s negligence and for i t s f a i l u r e to comply v i t h i t s 

obligations undei t h i s Agreement. 

( l i ) HRYV shall be responsible for Claims arising from i t s 
negligence and for i t s f a i l u r e t o comply v i t h i t s obligations 
tinder t h i s Agreement. 

( i i i ) The parties s h a l l share equal responsibility for a l l 
Claims arising from t h e i r j o i n t or concurring negligence i n 
such proportions as they may agree upon or as may be 
j u d i c i a l l y determined. 



(iv) Zach party shall be responsible for Claims arising from 
the presence of trespassers, vandals or other unauthorised 
persons on the portion of the Sidetrack leased to or owned, 
controlled or maintained by i t . 
(v) 7cr the purposes of this Section 7.1, there shall be a 
rebuttable presumption that damage caused to equipment o%med 
by, leased to or on the account of Conrail while such 
equipment i s in the sole possession and control of HRYV was 
caused by the negligence of HRYV. 

7.2 HRYV should be responsible for Claims arising from any 
non-standard conditions as such non*standax^ conditions are listed 
in Section 6.1 hereof, now or hereafter existing, irrespective of 
any negligence on the part of Conrail, including without limitation 
the following: None noted at this time. 

7.3 The negligence of any tenant, invitee, licensee or 
grantee of HRYV other than Conrail, i t s agents and contractors 
occurring on property leased to or owned, controlled or maintained 
by HRYV shall be deemed the negligence of HRYV; provided, however, 
i f there shall be a separate written agreement between Conrail emd 
any tenant or licensee of HRYV, or written agreement for the 
benefit of Conrail, and a copy furnished to Conrail, containing 
protections for Conrail with ;i.nspect to the negligent acts of such 
tenant or licensee similar to those contained in this section, then 
the negligence of any such tenant or licensee shall not be deemed 
the negligence of HRYV. 

7.4 Except as otherwise provided in Section 7.1, the party 
vhich i s responsible shall release the other party from a l l 
responsibility for such Claims and shall defend, indemnify, 
protect, and save harmless the other party and i t s directors. 
Officers, agents, and employees from and against a l l such Claims. 
HRYV waives any constitutional, statutory or decisional immunity 
which would invalidate HRYV'S obligation to indemnify Conrail with 



respect to Claims asserted by employees of HRYV. 

7.5 The word "Claims" as used in this Section 7 shall mean 
a l l claims, l i a b i l i t i e s , demands, actions at lav and equity, 
judgments, settleis'^nts, losses, damages, and expenses of every 
character for any injury to or death of any person or persons, for 
any damage to or loss of destruction of property of any kind, and 
for any damage to the environment, caused by, arising out of or 
occurring in connection vith the construction, use, maintenance, 
replacement, presence or removal of the Sidetrack. 

Section 8. Discontinuance 

Conrail shall not be responsible for any loss or damage 
sustained by HRYV in consequence of any temporary or permantbnt 
elimination of the Sidetrack, or service thereover, d»'e to 
circumstances beyond Conrail's reasonable control. Conrail may 
suspend r a i l service in the event HRYV breaches any of the 
covenants of this Agreement, but HRYV shall be given 60 days notice 
and an opportunity to cure such breach, and HRYV shall have the 
right to cure such breach or take reasonable action to cure such 
breach vithin that 60 days, or i f such breach is not reasonably 
susceptible of cure within such 60 days but HRYV commences curing 
i t s breach within such 60 days, HRYV shall have such additional 
time as shall be reasonable under the circumstances vithin vhich to 
cure such breach. I f HRYV fai l s to rto so, such suspension shall 
take effect and shall continue until the breach is remedied. 

Section 9. Payment 

9.1 All monie' due and oving under this Agreement shall be 
paid by the applicable party vithin 30 days after receipt of b i l l s . 
The records of HRYV relating to payments due under this Agreement 
shall be open at a l l reasonable times for inspection by Conrail. 
The records of Conrail relating to payments due on this Agreement, 
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shall be open at a l l reasonable times for inspection by HRYV. 

9.2 Except for payment required by Section 2.2, a l l b i l l s by 

Conrail shall include direct labor and material costs, together 

with Conrail standard surcharges for fringe benefits, overhead, 

material handling costs and equipment rentals at rates specified by 

Conrail's Vice President and Controller. 

9.3 I f Conrail performs any work or satisfies any 

responsibility or l i a b i l i t y which under this Agreement HRYV i s 

obligated to perform or satisfy, HRYV shall reimburse Conrail for 

a l l costs and expenses in accordance with this Section. I t i s 

agreed that conrail w i l l do no work vhich i s the responsibility of 

HRYV, except in an emergency, without f i r s t obtaining the approval 

of HRW. 

Section 10. general Provisions 

10.1 A determination that any part of this Agreement i s 

invalid shall not affect the validity or enforceability of any 

other part of this Agreement. 

10.2 This Agreement shall be governed by the law of the State 

in which the Sidetrack i s located. 

10.3 As used in this Agreement, the words "Conrail", 

"HRYV", and "party" shall include the respective successors and 

assigns of Conrail and/or HRYV, as appropriate. 

10.4 This Agreement i s for the exclusive benefit of the 

parties and the licensees, grantees and tenants of HRYV and not for 

th2 benefit of any other party. 

10.5 Section headings are inserted for convenience only and 

shall not affect the construction or interpretation of this 

Agreement. 

mi 



10.6 This Agreement contains the entire agreement of the 
pairties and supersedes any prior written or oral understandings, 
agreements or representations. 

10.7 This Agreement may not be amended, waived or discharged 

except by an instrument in vriting signed by the parties. 

10.8 All vords, terms, and phrases used in this Agreement 

shall be construed in accordance vith their generally applicabl 

aeaning in the railroad industry. 

10.9 Except as othervise provided in this Agreement, a l l 
notices to be sent from one party to the other shall be in vriting 
and hand delivered or mailed by United States certified mail, 
postage prepaid. Notices directed to Conrail shall be addressed to 
Senior Vice President-Operations, Consolidated Rail Corporation, 
Two Commerce Square, 2001 Market St., Philadelphia, PA., 19101-
1400. Notices directed to HRYV shall be sent to the address listed 
for HRYV in the preamble of this Agreement. 



mm 
IN WITMESB WHEREOF, the parties have caused this Agreement to 

be duly executed as of the date f i r s t above vritten. 

WITNESS: CONSOLIDATED RAIL CORPORATION 

mm 
WITNESS: ^ ^ ^ ^ H HARLEM RIVER YARD VENTURES, INC. 
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VERIFICATION 

State of New York 

County of Albany 

ss: 

M L . 
John F. Guinan, being duly swom, deposes and says that 

he has read the foregoing Verified Statement, knows the contents 

thereof, and that the same are true as stated to the best of his 

knowledge, information and belief. 

John F. Guinan 

Subscribed and swom to 
before me this Q 
day of_/26£i^i,:iJ?L__, 1999. 

Notary Public 

My Commission Expires: /~3/ zoo / 

No 481?S18 



GEOROE W. MAYO, JK. 
PAftTNEt 

(202) 
UWHAYOOHHLAW. COM 

BY HAND DELIVERY 

HOGAN & HARTSON 
LL.P 

J u l y 27, 1999 
S'/fi t O f ^ M BIA SQUABE 

555 THIKTEENTH STIEET. NW 

WASHINCTON. OC 20004-1109 

T E L (202) 637-5000 

TAX (202) 4S74910 

The Hcnora.ble Vernon A. Williams 
Secretary, Surface Transportation Boarci 
Case Control Branch 
ATTN: STB Finance Docket No. 33388 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, DC 2C423-0001 

mmmm 
JUL2B 1999 

Public Btcora 

Re: Finance Docket No. 33388, CSX Corporation and CSX 
Transpor tab ion. Inc., Norfolk Southem Coqggsetion and 
Ntfrf^lk Southirn^^^ilwayjCoB^any^ anA^Sa^MSMttfSf 
Leaae^/Agreements —Colficail Inc. and Consolidatad K a i l 
CorporatijQs. • ^ 

Finance Locket No 
_-«4»plluaLiort -

33388 (Sub No •ponsive 
State of N«w YorJc, By and Through I t s 

Department of Transportation, and The New York City Economic 
: tfvelopment Corporation 

Deal Secretary Williams: 

Enclosed for f i l i n g in the above-referenced dockets are an 
original and twenty-five copies of Canadian Pacific Parties' Petition 
To Enforce Trackage and Switching Rights Imposed by the Board (CP-32). 
Also enclosed i s a 3.5-inch diskette, formatted for WordPerfect 7.0, 
containing the pleading. 

Thank you for your assistance. 

Sincerely, 

George W. Mayo, Jr . ' 
Attorney for Canadian Pacific Railway 
Company, Delaware and Hudson Railway 
Company, Inc., Soo Line Railroad 
Company, and St. Lawrence & Hudson 
Railway Company Limited 

ilway ^ 

GWM:jms 
Enclosures 
cc: Counsel for Parties Required To Be Served 

\ \ \DC 
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CP-32 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

oR Â '̂i Finance Docket No. 33388 'J<?S' 

**A'V«co«<*CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS --
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

STB Finance Docket No. 33388 (Sub-No. 69) 

RESPONSIVE APPLICATION--STATE OF NEW YORK, 
BY AND THROUGH ITS DEPARTMENT OF TRANSPORTATION, 

AND THE NEW YORK CITY ECONOMIC DEVELOPMENT CORFORATION 

CANADIAN PACIFIC PARTIES' 
PETITION TO ENFORCE TRACKAOZ AND SWITCHING 

RIGHTS IMPOSED BY THE BOARD 

MARCELLA M. SZEL 
TIMOTHY G. MULCAHY 
CANADIAN PACIFIC RAILWAY COMPANY 
Suite SOO 
Gulf Canada Square 
401 Ninth Avenue, S.W. 
Calgary, Alberta T2P 4Z4 
CANADA 
(403) 319-7474 

GEORGE W. MAYO, JR. 
ERIC VON SALZEN 
HOGAN & HARTSON L.L.P. 
555 Thirteenth Street, N.W. 
Washington, D.C. 20004-31C9 
(202) 637-5600 

Attorneys f o r Canadian P a c i f i c 
Railway Company, Delaware and 
Hudson Railway Company Inc., Soo 
Line Corp., and St. Lawrence & 
Hudson Railway Company Limited 

July 27, 1999 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS --
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

STB Finance Docket No. 33388 (Sub-No. 69) 

RESPONSIVE APPLICATION--STATE OF NEW YORK, 
BY AND THROUGH ITS DEPARTMENT OF TRANSPORTATION, 

AND THE NEW YORK CITY ECONOMIC DEVELOPMENT CORPORATION 

CANADIAN PACIFIC PARTIES' 
PETITION TO ENFORCE TRACKAOE AND SWITCHINO 

RIGHTS IMPOSED BY THE BOARD 

IMTRODPCTIQN 

Pursuant t o 49 C.F.R. §§ 1115.4 and 11^7.1 and the 

Board's r e t e n t i o n of ongoing j u r i s d i c t i o n i n t h i s matter, the 

Canadian P a c i f i c Parties 1 / hereby p e t i t i o n f o r enforcement of 

1/ "Canadian P a c i f i c Parties" or "CP" r e f e r c o l l e c t i v e l y t o 
Canadian P a c i f i c Railway Company, Delaware and Hudson Railway 
Company Inc., Soo Line Railroad Company and St. Lawrence & Hudson 
Railway Company Limited. 



the trackage and switching rights imposed by the Board in 

Decision Nos. 109 and 123 of this proceeding. 

On July 12, 1999, CP commenced i t s "east-of-the-Hudson" 

trackage rights operations, but was compelled to do so pursuant 

to incomplete trackage rights and switching agreements with 

CSX. 2./ The agreements are incomplete because CSX has refused to 

include provisions allowing CP to exercise two important rights 

that the Board granted in i t s e a r l i e r rulings. These rights --

which CSX appears committed to curtailing and which CP here seeks 

2.1 CSX Corporation and CSX Transportation, Inc. are 
collectively referred to as "CSX". CSX i s operating the subject 
east-of-the-Hudson line pursuant to an operating agreement with 
New York Central Lines LLC ("NYC"), which acquired the line from 
Consolidated Rail Corporation ("Conrail"). NYC i s also a party 
to the incomplete trackage and switching agreements entered into 
by CP and CSX. 

CP has also negotiated a trackage rights agreement with 
Metro-Noith Commuter Railway Company, Inc. ("Metro-North") (a 
notice of exemption was f i l e d in Finance Docket No. 33775) in 
regard to those segments of the east-of-the-Hudson line between 
approximately milepost 6.6 and milepost 75.8, and an agreement 
with the State of New York (a notice of exemption was f i l e d in 
Finance Docket No. 33776) in regard to the Oak Point Link 
component of that line. 

\\\DC - - 08922*1-05 



to enforce -- are of c r i t i c a l importance t o CP's a b i l i t y t o 

a f f o r d competitive r a i l service t o the New York area. 2/ 

S p e c i f i c a l l y , CP i s asking the B:)ard to enter an order 

enforcing i t s e a r l i e r decisions to the e f t e c t t h a t : (1) w i t h 

respect t o Harlem River Yard, "CP i s free to work out whatever 

arrangements i t can with the State of New York which owns the 

f a c i l i t y " (Decision No. 123 at 14), and that CSX may net 

i n t e r f e r e w i t h such r i g h t by refusing to allow the dispatch of CP 

t r a i n s i n t o and out of Harler.i River Yard when required by CP as 

part of i t s normal t r a i n operations using the Oak Point Link 

(also owned by the State of New York); and (2) pursuant to CP's 

r i g h t "to access a l l shippers i n the Bronx and Queens v i a a 

[$128.10] switch performed by CSX" (Decision No. 109 p. 7; see 

Decision 123 at 13), CP i s e n t i t l e d to access to shippers served 

by means of the tracks CSX has leased w i t h i n the Hunts Point 

i./ Although CP believes that a p e t i t i o n to enforce i s the 
appropriate vehicle t o seek r e l i e f i n these circumstances, i f the 
Board prefers t o t r e a t t h i s p e t i t i o n as a p e t i t i o n to reopen 
pursuant t o 4 9 C.F.R. § 1115.4, such reopening i s v/arranted by 
new evidence and s u b s t a n t i a l l y changed circumstancess. The 
pa r t i e s ' i n a b i l i t y _o reach agreement on necessary terms 
s a t i s f i e s both standards. 

- 3 
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Terminal area of the Bronx and which are used f o r bulk t r a n s f e r 

purposes. 

BACKGROUND TO PETITION 

I n Decision No. 89, the Board agreed w i t h the various 

New York p a r t i e s that shippers east of the Hudson should have the 

same advantages of two-carrier r a i l competition as shippers west 

of the Hudson would have f o l l o w i n g consummation of the CSX/NS 

a c q u i s i t i o n of Conrail. I d - at 79. The Board ordered CSX t o 

negotiate w i t h CP e i t h e r a haulage or trackage r i g h t s agreement 

over the east-of-the-Hudson l i n e "not r e s t r i c t e d as to commodity 

or geographic scope." I d . at 83. 

Because the pa r t i e s were unable to reach agreement, i t 

u l t i m a t e l y f e l l to the Board to e s t a b l i s h the terms that would 

govern CP's trackage r i g h t s operations over the east-of-the-

Hudson l i n e . I n Decision No. 109, the Board explained the " [ t ] h e 

purpose of our east-of-the-Hudson condition i s to restore t o New 

York Ci t y some of the r a i l competition that was l o s t when Conrail 

was created." In awarding east-of-the-Hudson trackage r i g h t s to 

CP, the Board's focus was on "enhancing the competitive presence 

of a second c a r r i e r f o r New York City t r a f f i c " and t o achieve 

t h i s r e s u l t , placing CP i n a p o s i t i o n "to e f f i c i e n t l y provide 

service t o shippers w i t h i n New York City." I d - at 6. Consistent 

- 4 -
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w i t h t h i s o b j e c t i v e , the Board ruled that "CP w i l l be permitted 

t o access a l l shippers i n the Bronx and Queens" v i a a CSX switch, 

and "use of Oak Point Yard as necessary to e f f i c i e n t l y perform 

t h i s switching service." I d . at 7, 

Following the p a r t i e s ' p e t i t i o n s f o r reconsideration 

and c l a r i f i c a t i o n on various issues, the Board entered Decision 

No. 123 which addressed, among other things, CP's request f o r 

c l a r i f i c a t i o n r e l a t e d t o i t s proposed Harlem River Yard 

operations. As discussed i n greater d e t a i l below, the Board 

r u l e d t h a t CP was free t o work out whatever arrangement i t wished 

w i t h the t h i r d - p a r t y operator of the Harlem River Yard, and held 

th a t CP would owe CSX no switching charge f o r t r a f f i c that was 

not switched by CSX (because i t d i d not use CSX's Oak Point 

Yard). I d - at 14. 

When CP attempted to negotiate a trackage r i g h t s 

agreement and a switching agreement with CSX to implement the 

Board's decisions, CSX sought to block CP's use of the Harlem 

River Yard f o r pick-up and set-out of cars while i n route between 

Albany and Oak Point Yard, and f o r the o r i g i n a t i o n and 

- 5 -
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termination of u n i t t r a i n s . 1/ CSX f u r t h e r refused t o allow CP 

sv/itching access t o shippers served through the CSX trackage 

w i t h i n the Hunts Point Terminal (located i n the Bronx) employed 

f o r bulk t r a n s f e r purposes. Because CP was committed to 

i n s t i t u t i n g i t s already delayed trackage r i g h t s on July 12, i / i t 

entered i n t o agreements w i t h CSX which l e f t these matters 

unresolved, on the understanding that i t would submit them to the 

Board f c r r e s o l u t i o n . 

The trackage r i g h t s agreement (pp. 6-7) entered i n t o 

between the pa r t i e s provides as follows i n regard to the Harlem 

River Yard: ^/ 

The p a r t i e s do not agree on the 
correct i n t e r p r e t a t i o n of the Orders of 

4./ Even though CSX owns neither Harlem River Yard nor the Oak 
Point Link ( i n fact i t i s a co-permittee with CP), i t has the 
physical a b i l i t y t o deny CP access to those f a c i l i t i e s because i t 
e f f e c t i v e l y controls the dispatching of those l i n e s . 

i / CP had o r i g i n a l l y intended to i n s t i t u t e i t s trackage r i g h t s 
operation on June 21, the f i r s t business date a f t e r those r i g h t s 
became e f f e c t i v e pursuant to Decision No. 123. Because CSX had 
not given appropriate labor notices i n regard to the trackage 
r i g i i t s , CP had t o delay i t s i n i t i a t i o n of trackage r i g h t s 
operations u n t i l CSX had exhausted i t s notice o b l i g a t i o n s . 

^/ CP i s submitting a copy of the trackage r i g h t s agreement 
( f i l e d under seal pursuant to the pro t e c t i v e order i n t h i s 
proceeding) as Attachment A hereto. 

- 6 -
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the STB ( v i z . Decisions No. 89, 109 and 
123) insofar as they r e l a t e t o the 
Harlem River Yard. CPR maintains t h a t 
those Decisions grant i t the r i g h t t o 
operate d i r e c t l y between milepost 160 
and Harlem River Yard. CSXT maintains 
that those Decisions grant CPR the r i g h t 
to operate only i n a d i r e c t , continuous 
movement between milepost 160 and Oak 
Point Yard, without any r i g h t f o r CPR to 
operate i n t o Harlem River Yard, and that 
CSXT i s required to switch cars between 
Oak Point Yard and Harlem River Yard on 
CPR's behalf. The p a r t i e s have 
considered l i t i g a t i n g the issue before 
the STB but, for t h e i r own independent 
reasons, have agreed to the f o l l o w i n g 
temporary arrangement: 

CPR s h a l l have the r i g h t of 
temporary access to Harlem River Yard to 
pick up and/or set o f f blocks of 
Intermodal T r a f f i c (defined as 
conventional containers on f l a t cars or 
t r a i l e r s on f l a t cars carrying 
commodities other than municipal s o l i d 
waste, not to include Roadrailer or 
s i m i l a r "non-conventional" equipment), 
or to run e n t i r e intermodal t r a i n s i n t o 
or out of the terminal. 

Regarding access to Harlem River 
yard from the Oak Point Link track, the 
pa r t i e s agree CSXT w i l l c o n t r o l the 
operations of a l l f r e i g h t t r a i n s using 
the Oak Point Link, e i t h e r to access 
Harlem River Yard or to make through 
movements between MNCR [Metro-North 
Commuter Railroad] and Oak Point Yard. 
CSXT w i l l maintain f l u i d i t y and 
operating e f f i c i e n c y over the Oak Point 
Link track by re q u i r i n g t r a i n s to 
operate w i t h i n established schedules, 
keeping main l i n e and running tracks 
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clear, and fo l l o w i n g other l o c a l 
procedures developed from time to time 
t o support e f f i c i e n t use of the Oak 
Point Link. 2/ 

With respect t o CP's r i g h t of switching access to 

shippers served through the Hunts Point Terminal, the p a r t i e s ' 

switching agreement affords CP broad switching access t o 

customers i n the Bronx and Queens with no exception f o r Hunts 

Point Terminal shippers, fi./ Nonetheless, CSX u n i l a t e r a l l y takes 

the p o s i t i o n that CP s r i g h t s do not extend to such access, and 

i t refuses to switch CP t r a f f i c t o the CSX bulk tra n s f e r tracks 

at Hunts Point Terminal. 

CP seeks t o obtain enforcement of i t s r i g h t s both at 

riarlem River Yard and at the CSX bulk t r a n s f e r tracks i n the 

Hunts Point Terminal area as r a p i d l y as possible. CSX i s c l e a r l y 

taking competitive advantage of the C.»-̂ .X-caused delays CP has 

experienced i n i n i t i a t i n g i t s trackage r i g h t s operations, and can 

2/ As explained below, the r e s t r i c t i .-ns on the types of t r a f f i c 
CP can handle out the of Harlem River Yard under t h i s temporary 
arrangement are q u i t e s i g n i f i c a n t , and l a r g e l y n u l l i f y the r i g h t s 
purportedly granted. 

£/ A copy of the switching agreement ( f i l e d under seal pursuant 
to the p r o t e c t i v e order i i t h i s proceeding) i s being submitted as 
Attachment B hereto. 
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be expected to do the same i n regard t o the two issues presented 

i n t h i s p e t i t i o n u n t i l such time as they are resolved by the 

Board. 

For example, CSX has refused to provide switching 

services from Oak Point Yard to the CSX bulk t r a n s f e r tracks at 

the Hunts Point Terminal f o r ConAgra cars (containing f l o u r ) 

moved by CP under i t s east-of-the-Hudson trackage r i g h t s . CSX 

advised ConAgra that i t would only d e l i v e r shipments t o the Hunts 

Point Terminal that were routed v i a CSX. In i t s negotiations 

w i t h ConAgra over p o t e n t i a l handling of t h i s t r a f f i c , CSX 

proposed that ConAgra agree not to u t i l i z e any other bulk 

t r a n s f e r f a c i l i t y w i t h i n 50 miles of New York City. ConAgra 

declined, explaining that i t could not agree to such a 

r e s t r i c t i o n since i t would i n t e r f e r e w i t h ConAgra's a b i l i t y t o 

use any of the three Norfolk Southern Railway Company ("NS") 

tr a n s f e r f a c i l i t i e s i n the New York City area f o r shipments from 

NS o r i g i n s . Then, when opting to use CP competitive service i n 

l i e u of CSX east-of-the-Hudson service, ConAgra found that i t 

would be denied access t o the Hunts Point Terminal on which i t 

places extensive reliance i n serving i t s customers. £££ V e r i f i e d 

Statement of Randy R. Leaders (appended). 
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CSX'S e f f o r t s t o lock up major parts of the New Ycrk 

C i t y market before CP can provide an e f f e c t i v e competitive 

response are fundamentally at odds with the Board's i n t e n t i o n t o 

a f f o r d New York City shippers w i t h a competitive a l t e r n a t i v e t o 

CSX r a i l service on the east side of the Hudson. CP urges the 

Board, through t h i s proceeding, t o a f f o r d CP with the l e v e l 

competitive playing f i e l d intended by the Board as expeditiously 

as possible. 

1. CP Should Ba Paraittad E££iciantly 
To u t i l i z e Hurlam Rivar Yard 

I n Decision No. 123 (at 14), the Board noted the 

f o l l o w i n g i n regard to CP's request f o r c l a r i f i c a t i o n r e l a t e d t o 

i t s use of Harlem River Yard: 

CP had sought the r i g h t to use t h i s yard 
f o r pickup, d e l i v i r y , storage and any 
other purpose (subject to agreement w i t h 
the yard's t h i r d - p a r t y operator). CSX 
had expressed i t s agreement w i t h t h i s 
proposal. The operator of the yard (who 
has leased i t from New York State) has 
advised CP of i t s willingness to lease 
one and perhaps more tracks f o r car 
storage and switching. 

The Board held that CP was "free to work out whatever 

arrangements i t can w i t h the State of New York, which owns the 
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f a c i l i t y , " and thac i t s "intervention i n that process i s not 

appropriate, or even w i t h i n our a u t h o r i t y . " i d . 

The Board went on to rule that i t was not obviating the 

"necessity f o r CP's t r a f f i c to move through the Oak Point Yard," 

that i t was not granting CP "direct access to shippers i n the 

Bronx and Queens," and that i t granted CP trackage r i g h t s t o and 

from Oak Point Yard and reciprocal switching to permit CP t o use 

that interchange point to receive and d e l i v e r t r a f f i c to a l l 

parts of the Bronx and Queens. I d - The Board then elaborated 

that " [ i ] f CSX provides a switching service m connection w i t h 

these movements, i t i s e n t i t l e d to compensation," and that " [ i ] f 

i t provides no such service, then no compensation i s required." 

Id. 

Taken together, the Board's r u l i n g s c l e a r l y allow CP t o 

use Harlem Kiver Yard f o r "pickup, d e l i v e r y , storage and any 

other purpose ([pursuant] to agreement wit h the yard's t h i r d -

p arty operator)," and as to t r a f f i c handled by CP through i t s use 

of the yard, CP would owe CSX no switching charge because CSX 

would "provide [3 no [switching] service." Thus, f o r example, CP 

i s not required to have t r a f f i c o r i g i n a t i n g i n Harlem River Yard 

backhauled to Oak Point Yard via a CSX switch; nor i s i t required 

to have t r a f f i c terminating i n Harlem River Yard pass through the 

-11-
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yard and move to Oak Point Yard, only then to have i t switched 

back t o H=irlem River Yard by CSX. 

The Board's r u l i n g s do not require CP to bear the 

operational i n e f f i c i e n c i e s and a d d i t i o n a l costs that would be 

associated w i t h t h i s type of backhaul operation v i a Oak Point 

Yard. I t i s p a r t i c u l a r l y appropriate that the t r a f f i c handled 

v i a Harlem River Yard not be subjected to t h i s type of 

backhauling. That t r a f f i c i s t y p i c a l l y time-sensitive, t h i n -

margin intermodal t r a f f i c that can i l l a f f o r d the delays 

attendant to handling through Oak Point Yard and the costs of an 

e n t i r e l y unnecessary CSX switch. 2./ £££ Enforcement V e r i f i e d 

Statement of Paul D. Gilmore ("Gilmore E.V.S.")(appended). 

£/ For example, i t makes no operating or commercial sense to 
require a CP intermodal shipment inbound to Harlem River Yard to 
pass through that yard and go to the Oak Point Yard, there be 
subjected t o the delays of r e c l a s s i f i c a t i o n by CSX, and then be 
switched by CSX at a charge of $128.10 per car back to the same 
Harlem River Yard that the shipment had passed by hours e a r l i e r . 
Given CSX's complaint that the switching charge being paid by CP 
i s inadequate (geg CSX-169 at 15-17), l o g i c would suggest that 
CSX should want to minimize the extent of i t s switching a c t i v i t y 
f o r CP. Yet CSX i s nonetheless i n s i s t e n t that Harlem River Yard 
t r a f f i c be needlessly switched through Oak Point Yard. 
Obviously, CSX regards i t s i n t e r e s t s to be advanced through 
maximizing the amount of switching i t does of the Harlem River 
Yard t r a f f i c , both i n terms of undercutting CP's a b i l i t y t o serve 

[Footnote continued] 
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Under the d -omplete trackage rights agreement entered 

into by the parties, CSX agrees to allow CP to use Harlem River 

Yard temporarily to pick up and set off blocks of intermodal 

traffic and to run inte.rmoda]. trains in and out of the yard so 

long as conventional containers on flat cars or trailers on flat 

care are used, the commodities carried ore other than solid 

municipal waste, and the equipment used is neither Roadrailer or 

similar "non-conventional" equipment. As explained by CP's 

Mr. Gilmore in his accompanying verified statement, the 

exceptions effectively render these "rights" meaningless. ^tmKKI^ 

F i r s t , although CSX's temporary use arrangement would 

permit CP to d i r e c t l y access Harlem River Yard using double-stack 

equipment, such equipment cannot operate over the east-of-the-

Hudson l i n e because i t cannot clear parts of the Metro-North 

trackage, and so the r i g h t to use t h i s equipment i n t ' j and out of 

the Harlem River Yard i s , as CSX knows, meaningless. CP has 

always planned t o handle intermodal t r a f f i c o r i g i n a t i n g and 

[Footnote continued] 
th a t t r a f f i c competitively and i n generating switching revenue 
f o r i t s e l f . 
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terminating at Harlem River Yard as part of i t s "short-haul 

intermodal" service, which moves i n s p e c i a l l y designed f l a t cars 

(double stacks are not used). I f l / These f l a t cars are "non-

conventional" equipment under CSX's d e f i n i t i o n . Hence, CSX would 

bar CP from d i r e c t l y accessing the Harlem River Yard wi t h t h i s 

equipment, and would instead would require CP to route a l l Harlem 

River Yard t r a f f i c using t h i s equipment through the Oak Point 

Yard. 

Second, CSX's l i m i t a t i o n s would p r o h i b i t CP from 

mm 
^^^emp1oy i ng Roadtailer equipment i n exercising i t s d i r e c t access 

r i g h t s t o Harlem River Yard. Rather, under CSX's scheme, 

shipments i n t h i s equipment -- l i k e shipments i n the "non-

conventional" intermodal f l a t c a r s -- would have to move through 

Oak l o i n t Yard using a CSX switch. This would preclude the 

p o s s i b i l i t y of CP moving Roadrailers to or from New York Ci t y i n 

cooperation w i t h Norfolk Southern, and would therefore deny the 

New York Ci t y market possible competitive a l t e r n a t i v e s . 

Third, under CSX's temporary use au t h o r i t y , shipments 

of municipal s o l i d waste -- one of the s i g n i f i c a n t markets CP 

10/ See CP-28, Gilmore Reconsideration V.S. at 2 
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plans t o develop using the Harlem River Yard -- cannot be handled 

by CP on a d i r e c t basis, but rather must employ a CSX switch and 

move through Oak Point Yard. 

These a r t i f i c i a l lim.itations would impair CP's a b i l i t y 

t o compete w i t h CSX j u s t as e f f e c t i v e l y as the commodity 

r e s t r i c t i o n s contained i n the o r i g i n a l settlement agreement 

between CP and CSX. The City and State of New York argued that 

the commodity r e s t r i c t i o n s meant that the CP/CSX settlement would 

not provide the competition that was needed east of the Hudson 

River, and the Board agreed. In granting CP commercial access t o 

the New York market v i a the east side of the Hudson, the Board 

intended to eliminate such a r t i f i c i a l constraints on CP's a b i l i t y 

to provide competitive r a i l service. ££L£ Decision No. 89 at 83. 

Yet through the terms that CSX seeks to d i c t a t e f o r the 

trackage r i g h t s and switching agreements, CSX i s attempting to 

reintroduce the d i s c r e d i t e d commodity r e s t r i c t i o n s and thus 

defeat the Board's purpose i n granting trackage r i g h t s t o CP. I f 

CP were required to handle Harlem River Yard t r a f f i c through Oak 

Point Yard, the concomitant delays and associated CSX switching 

charge would m a t e r i a l l y impair CP's a b i l i t y to compete with CSX 

fo r t h i s t r a f f i c . That reduction i n competition i s c l e a r l y the 

ob j e c t i v e that CSX i s seeking to achieve. 
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I t i s p a r t i c u l a r l y objectionable that CSX i s attempting 

t o achieve i t s anticompetitive goals by narrowly l i m i t i n g CP's 

d i r e c t access t o the Harlem River Yard where CSX does not even 

own the l i n e C? would use to obtain that access. The Oak Point 

Link i s owned by the State of New York. CSX operates over the 

Oak Point Link pursuant to a permit granted by the State, j u s t as 

CP does. Nothing i n the permit grants CSX exclusive use of the 

Oak Point Link. Indeed, CSX's r i g h t s on the l i n e are i d e n t i c a l 

t o those granted to CP. Compare NYC-23/NYS-32, Guinan Supp. 

V.S., Ex. (JFG-02)(Conrail/CSX permit), w i t h Finance Docket 

No. 3 3776 (notice of exemption regarding CP trackage r i g h t s 

p e r m i t ) . Yet CSX i s attempting to use New York State's own r a i l 

l i n e t o undercut the procompetitive objectives the State sought 

to achieve i n pursuing the CP east-of-the-Hudson trackage r i g h t s 

i n the f i r s t place. 

P l a i n l y , there i s no v a l i d j u s t i f i c a t i o n f o r CSX's 

e f f o r t s to hobble CP's a b i l i t y to be an e f f e c t i v e competitor f o r 

Harlem River Yard t r a f f i c by r e q u i r i n g that that t r a f f i c 

i n e f f i c i e n t l y and at c r i t i c a l a d d i t i o n a l expense be routed 

through the Oak Point Yard. CP urges the Board to enforce i t s 

p r i o r r u l i n g s and d i r e c t CSX to allow CP to use Harlem River Yard 
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i n accordance w i t h i t s agreement wit h the yard's operator, so 

that CP can move t r a f f i c d i r e c t l y i n and out of the yard. 

a. Via csx Switching, CP Im Entitlad To Accasa 
A l l S.iippara Servad through tha Hunt* Point 
Tarmtnkil 

The Board's decisions i n t h i s proceeding granted CP 

"access to a l l shippers i n the Bronx and Queens" v i a CSX 

switching. Decision No. 109 at 7; accord. Decision No. 123 at 

14-15. The decisions made no exception f o r shippers served 

through the CSX trackage located at the Hunts Point Terminal used 

fo r bulk t r a n s f e r purposes. These tracks l i e w i t h i n the Bronx, 

and shippers served by them c l e a r l y f a l l w i t h i n the scope of the 

r i g h t s awarded to CP. S£L£ Gilmore E.V.S., Ex. 1 (a map which 

shows the l o c a t i o n of the Hunts Point Terminal i n the Bronx). 

CSX i s taking the p o s i t i o n that CP can have no access 

to these shippers, because the CSX bulk t r a n s f e r tracks 

c o n s t i t u t e a "CSX f a c i l i t y " that i s somehow o f f l i m i t s to CP. 

CSX's argument, taken to i t s l o g i c a l extreme, would mean that CP 

could have access to QQ shippers i n the Bronx and Queens, because 

that access can only be obtained through use of CSX f a c i l i t i e s . 

Clearly, the Board granted access to CP v i a CSX switching to 

Hunts Point Terminal shippers, l i k e a l l other Bronx and Queens 

shippers. 
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The Hunts Point Terminal i s owned by the Ci t y of New 

York and leasf;d to the Hunts Point Co-op. The Co-op, which i s 

made up of fresh f r u i t and vegetable wholesalers, has i n t u r n 

leased four tracks t o CSX (Conrail was the pre-merger lessee) . 

CSX uses the tracks as a bulk transfer point where cars are 

spotted e i t h e r f o r o f f - l o a d i n g onto trucks, or f o r loading from 

trucks onto the cars. CSX contracts with a company c a l l e d 

Bulkmatic to perform the o f f - l o a d i n g and on-loading service. Se^ 

Enforcement V e r i f i e d Statement of Mario LaBarbera ("LaBarbera 

E.V.S.")(appended). 

The Hunts Point Terminal i s a major source of east-of-

the-Hudson t r a f f i c , serving a broad range of shippers that 

require tra-isloading from r a i l t o truck and vice-versa. CP needs 

switching access to the CSX bulk transfer trackage at Hunts Point 

Terminal to serve not only ConAgra (whose f l o u r t r a f f i c CP i s 

already handling), but also shippers of such commodities as 

p l a s t i c s , sweeteners, and other bulk-type movements. See Gilmore 

E.V.S. (appended). Bulkmatic has advised CP that i t i s prepared 

t o perform the same services for CP that i t i s performing f o r 

CSX. See LaBarbera E.V.S. (appended). 

To permit CP to be an e f f e c t i v e competitor f o r movement 

of t r a f f i c served through the Hunts Point Terminal, CP urges the 
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Board t o enforce i t s e a r l i e r decisions so that CP i s given access 

v i a switching t o CSX's bulk t r a n s f e r trackage i n that terminal. 

CONCLUSION 

For the reasons set f o r t h above, CP's p e t i t i o n f o r 

enforcement should be granted. 

Respectfully submitted. 

July 27, 1999 

MARCELLA M. SZEL 
TIMOTHY G. MULCAHY 
CANADIAN PACIFIC RAILWAY COMPANY 
Suite 500, Gulf Canada Square 
4 01 Ninth Avenue, S.W. 
Calgary, Alberta T2P 4Z4 
CANADA 
(403) 319-7474 

GEORGE W. MAYO, JR. 
ERIC VON SALZEN 
HOGAN & HARTSON L.L.P. 
555 Thirteenth Street, N.W. 
Washington, D.C. 20004-1109 
(202) 637-5600 

Attorneys f o r Canadian Pa c i f i c 
Railway Company, Delaware and 
Hudson Railway Company, Inc., Soo 
Line Railroad Company, and 
St. Lawrence & Hudson Railway 
Company Limited 
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Canadian P a c i f i c Parties' P e t i t i o n To Enforce Trackage and 
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Attachment A, the east-of-the-Hudson trackage 
rights agreement between CSX and CP, contains 

confidential Information and Is being filed with 
the Board under seal pursuant to the protective 

order In this proceeding 

\\- DT 8««71/1 07:S07S OS 



ATTACHMENT B 
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Attachment B, the Oak Point Yard switching 
agreement between CSX and CP, contains 

confidential Information and Is being filed with 
the Board under seal pursuant to the protective 

order In this proceeding 
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ENFORCEMENT VERIFIED STATEMENT OF 
PAUL D. GILMORE 

My name i s Paul D. Gilmore. I am Vice President 

Eastern Operations of the Canadian P a c i f i c Railway Company 

("CPR"). 1/ I submitted two v e r i f i e d statements i n the opening 

phase of t h i s proceeding, one i n the reply phase, and two i n the 

reconsideration phase. In t h i s enforcement v e r i f i e d statement, I 

address two issues: (1) the operating i n e f f i c i e n c i e s associated 

w i t h CSX's p o s i t i o n that CP must u t i l i z e CSX switching v i a the 

Oak Point Yard i n order to access the p r i v a t e l y operated Harlem 

River Yard, a p o s i t i o n which ignores the fa c t t h a t CP t r a i n s pass 

the Harlem River Yard en route to and from the Oak Point Yard and 

the r e l a t e d feet that operating convenience and cost e f f e c t i v e 

service to shippers mandate that CP should use the Harlem River 

Yard f o r d i r e c t pick-up and set-out of cars as wel l as the 

o r i g i n a t i o n and termination of t r a i n s where appropriate; and 

(2) the adverse competitive consequences associated w i t h CSX's 

p o s i t i o n that CP cannot access (via CSX switching) shippers i n 

1/ This statement i s being submitted on behalf of CPR, Delaware 
and Hudson Railway Company, Inc. ("D&H"), Soo Line Railroad 
Company, and St. Lawrence & Hudson Railway Company Limited 
( c o l l e c t i v e l y , i n c l u d i n g CPR, referred to as "Canadian P a c i f i c 
Parties" or "CP"). I continue to use i n t h i s statement the 
abbreviated terms, such as CSX and east-of-the-Hudson l i n e , 
defined i n my e a r l i e r v e r i f i e d statements. 
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the Hunts Point Market area of the Bronx, as we l l as the i l l o g i c 

of CSX's p o s i t i o n i n l i g h t of the Board's decision granting CP 

access t o a l l shippers i n the Bronx and Queens. 

I . CP Should Not Have To Uae CSX Oak Point Yard-Based 
Switching in Order To Acceas the Harlem River Yard 

As shown on Exhibit 1 hereto, the Harlem River Yard i s 

located adjacent t o New York State's Oak Point Link (over which 

CP has obtained trackage r i g h t s by agreement wit h the State of 

New York); thus, to obtain access to the yard, CP does not have 

to u t i l i z e any CSX trackage. A CP t r a i n that terminates at Oak 

Point Yard passes by the Harlem River Yard s h o r t l y before i t 

arri v e s at the Oak Point Yard; s i m i l a r l y , a CP t r a i n o r i g i n a t i n g 

at Oak Point Yard passes by the Harlem River Yard s h o r t l y a f t e r 

departing the Oak Point Yard. 

CSX has no ownership i n t e r e s t i n the Harlem River Yard, 

which i s owned by the State of New York and leased to a t h i r d -

party operator; s i m i l a r l y , CSX has no ownership i n t e r e s t i n the 

Oak Foint Link, the l i n e which provides access to the Harlem 

River Yard and which l i k e the Yard i s owned by the State of New 

York. But CSX c o n t r o l s CP's access to the Harlem River Yard 

hecause i t e f f e c t i v e l y controls dispatching of movements over the 

Oak Point Link. 
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The Harlem River Yard plays a c r i t i c a l l y important r o l e 

i n CP's a b i l i t y t o develop a competitive east-of-the-Hudson 

service. F i r s t , CP expects i t t o be a major o r i g i n a t i o n and 

termination point f o r intermodal t r a f f i c , and a n t i c i p a t e s among 

other things handling "short-haul intermod.il" t r a f f i c (using 

s p e c i a l l y designed CP equipment) and Roadrailer t r a f f i c through 

the yard; CP also plans to compete wit h CSX f o r the handling of 

substantial waste movements that o r i g i n a t e at the yard. Second, 

the yard w i l l be used by CP f o r storage of locomotives and cars. 

In order to compete e f f e c t i v e l y f o r t r a f f i c movements 

that o r i g i n a t e or terminate at Harlem River Yard, CP must be able 

to handle those movements d i r e c t l y from the yard. Thus, f o r 

example, where a CP t r a i n i s terminating at Oak Point Yard, i t 

must be able to set-out cars destined f o r Harlem River Yard as i t 

passes by the yard using the Oak Point Link. S i m i l a r l y , where an 

e n t i r e t r a i n o r i g i n a t e s ac Harlem River Yard, CP must be able to 

move that t r a i n from the yard along the east-of-the-Hudson l i n e 

to Schenectady. 

As an operational matter, i t makes no sense to require 

CP to route a l l of i t s Harlem River Yard t r a f f i c through Oak 

Point Yard i n circumstances where CP's operating r i g h t s take i t 

d i r e c t l y by Harlem River Yard. Back-hauling t r a f f i c v i a CSX 

switching to and from Harlem River Yard so that a l l CP t r a f f i c i n 
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handled at Oak Point Yard adds an u n j u s t i f i a b l e layer of 

i n e f f i c i e n c y and costs to CP's operations, and threaten? the 

competitive effectiveness of those operations. Moreover, i t adds 

unnecessary congestion to the Oak Point Yard, which CSX complains 

i s already congested. 

I t i s p a r t i c u l a r l y inappropriate to subject the CP 

t r a f t i c handled v i a Harlem River Yard t c the type of backhauling 

i n s i s t e d upon by CSX. That t r a f f i c i s t y p i c a l l y tin.-.;-sensitive, 

thin-margin intermodal t r a f f i c that cannot a f f o r d the delays 

associated w i t h handling through Oak Point Yard and the costs of 

an e n t i r e l y unnecessary CSX switch. 

Under the east-of-the-Hudson trackage r i g h t s agreement 

entered i n t o between CSX and CP, CSX agrees to allow CP to use 

Harlem River Yard temporarily to pick up and set o f f blocks of 

intermodal t r a f f i c and to run intermodal t r a i n s i n and out of the 

yard so long as conventional containers on f l a t cars or t r a i l e r s 

on f l a t cars are used, the commodities c a r r i e d are other than 

s o l i d municipal waste, and the equipment used i s neither 

Roadra-iler or s i m i l a r "non-conventional" equipment. The 

exceptions established by CSX e f f e c t i v e l y n u l l i f y the r i g h t s CSX 

purports t o grant. 

F i r s t , although CSX's temporary use arrangement would 

permit CP to d i r e c t l y access Harlem River Yard using double-stack 
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equipment, such equipment cannot operate over the east-of- ' .J 

Hudson l i n e because i t cannot clear parts of the Metro N * t h 

trackage and so the r i g h t to use t h i s equipment i n t o a.id out of 

the Harlem River Yard i s , as CSX knows, meaningless. CP has 

always planned t o handle intermodal t r a f f i c o r i g i n a t i n g and 

terminating at Harlem River Yard as part of i t s "short-haul 

intermodal" service, which moves i n s p e c i a l l y designed f l a t cars 

(double stacks are not used). These f l a t cars are "non-

conventional" equipment under CSX's d e f i n i t i o n . Hence, CSX would 

bar CP from d i r e c t l y accessing the Harlem River Yard w i t h t h i s 

equipment, and would instead require CP t o route a l l Harlem River 

Yard t r a f f i c using t h i s equipment through the Oak Point Yard. 

Second, CSX's l i m i t a t i o n s would p r o h i b i t CP from 

employing Roadrailer equipment i n exercising i t s d i r e c t access 

r i g h t s t o Harlem River Yard. Rather, under CSX's scheme, 

shipments i n t h i s equipment -- l i k e shipments i n the "non-

conventional" intermodal f l a t c a r s -- would have t o move through 

Oak Point Yard using a CSX switch. This wouid preclude the 

p o s s i b i l i t y of CP moving Roadrailers t o or from New York Ci t y i n 

cooperation wi t h Norfolk Southern, and would therefore deny the 

New York C i t y market possible competitive a l t e r n a t i v e s . 

Third, under CSX's temporary use a u t h o r i t y , shipments 

of municipal s o l i d waste -- one of tne s i g n i f i c a n t markets CP 

- 5 -
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plans t o develop using the Harlem River Yard -- cannot be handled 

by CP on a d i r e c t basis, but rather must employ a CSX switch and 

move through Oak Point Yard. 

These l i m i t a t i o n s e f f e c t i v e l y undercut CP's a b i l i t y to 

compete w i t h CSX f o r t r a f f i c served through the Harlem River 

Yard. There should be no l i m i t a t i o n s on CP's use of the Harlem 

River Yard. Rather, CP should be permitted t o use Harlem River 

Yard (subject to the agreement of the yard's operator) t o pick-up 

and set-out cars, to o r i g i n a t e and terminate t r a i n s , and f o r any 

other purpose, and should not be shackled to the i n e f f i c i e n c i e s 

and costs of having to u t i l i z e of Oak Point Yard f o r every 

movement. 

I I . CP Should Be Permitted To U t i l i z e CSX Switching 
To Acceae Shippers in the Hunta Point Market Area 

CSX i s taking the p o s i t i o n that shippers served through 

the Hunts Point Terminal are o f f l i m i t s to CP. Disregarding the 

f a c t t h a t the terminal i s w i t h i n the Bronx and that the Board 

granted CP acces.«̂  to a l l shippers i n the Bronx through use of CSX 

switching, CSX nonetheless asserts that the terminal i s somehow 

d i f f e r e n t from the rest of the Bronx. In f a c t , there i s no 

d i f f e r e n c e . CP's r i g h t of access extends to a l l CSX r a i l 

- 6 -
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facilities in the Bronx, and the Hunts Point Terminal is no 

different from the rest of those facilities. 2.1 

Contrary t o t h t Board's decisions, CSX i s attempting t o 

be the exclusive provider of r a i l service t o a l l shippers served 

through the Hunts Point Terminal. These shippers include not 

only Conagra (whose t r a f f i c CP i o already handling, but CSX i s 

refusing to switch i n t o the t e r m i n a l ) , but also shippers of other 

bulk-type commodities such as p l a s t i c s and sweeteners. The 

volume of t r a f f i c handled through the terminal i s q u i t e 

s u b s t a n t i a l . CP i s anxious t o compete f o r t h i s t r a f f i c . 

CP urges the Board, consistent w i t h i t s e a r l i e r 

decisions, to require CSX t o extend t c CP access t o the Hunts 

Point Terminal, using CSX switchino to achieve such access. 

2_l As shown i n Exh i b i t 1 hereto, the Hunts Point Terminal i s i n 
the Bronx and but one of a network of CSX r a i l f a c i l i t i e s serving 
shippers i n that borough. 

- 7 -
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I, Paul D Gilmore, declare under penalty of peijury 

that the foregoing is true and correct to the best of my 

knowledge and belief Further, I certify that 1 am qualified 

and authorized to file this verified statemem 

Executed on July 19, 1P99 

( Paul n CMtnnT*L Paul D Gilmore 
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ENFORCEMENT VERIFIED STATEMENT OF 
BIARIO LABARBERA 

My name i s Mario LaBarbera. I am c u r r e n t l y D i r e c t o r -

Asset Management of the Canadian Pac i f i c Railway Ccmpany ("CPR"), 

a p o s i t i o n I have held since January 1999. 1/ Before j o i n i n g 

CPR, I held a v a r i e t y of positions w i t h Consolidated R a i l 

Corpora'wion ("Conrail"), beginning i n 1984, including Special 

Accounts Manager (Montreal), Project Coordinator (Philadelphia), 

Area Manager - I n d u s t r i a l Development (Selkirk, NY), Manager -

Canadian Development (Montreal) , Manager - Canadian S=iles and 

Development (Montreal), and Manager - Canadian Sales (Montreal). 

As a r e s u l t of my job r e s p o n s i b i l i t i e s at Conrail, I am 

f a m i l i a r w i t h the i.ortheastern United States markets that CP 

seeks t o serve through i t s "east of the Hudson" trackage r i g h t s . 

I understand t h a t CSX has been required by the Surface 

Transportation Board t o provide CP w i t h switching access t o 

1/ This statement i s being submitted on behalf of CPR, Delaware 
and Hudson Railway Company, Inc. ("D&H"), Soo Line Railroad 
Company, and St. Lawrence & Hudson Railway Company Limited 
( c o l l e c t i v e l y , including CPR, referred to as "Canadian P a c i f i c 
Parties" or "CP"). I use i n t h i s statement the same abbreviated 
terms, such as CSX c.nd east-of-the-Hudson l i n e , are employed i n 
the accompanying Enforcement V e r i f i e d Statement of Paul D. 
Gilmore. 
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shippers i n the Bronx and Queens i n order t o improve r a i l 

competition i n that area. I f u r t h e r understand th a t CSX has 

refused to switch CP t r a f f i c (through the Oak Point Yard) that 

e i t h e r originates or terminates at the Hunts Point Terminal i n 

the Bronx. In connection w i t h my current job r e s p o n s i b i l i t i e s at 

CP, I have become f a m i l i a r w i t h the nacure of CSX's r a i l 

operations i n the Hunts Point Terminal area. 

The Hunts Point Terminal i s owned by the City of New 

York and i s located i n the Bronx. The terminal area has been 

leased by the City t o the Hunts Point Co-op, which i s made up of 

fresh f r u i t and vegetable wholesalers. The Co-op has i n t u r n 

licensed four tracks to CSX (act u a l l y , the license ran to 

Conrail, and now CSX has succeeded to i t ) . CSX uses these four 

tracks as a bulk t r a n s f e r point. Cars are spotted on the tracks 

f o r o f f - l o a d i n g of t h e i r contents onto trucks. CSX contracts 

w i t h a company ca l l e d Bulkmatic to perform the actual o f f l o a d i n g 

and onloading service. 

CP i s handling t r a f f i c f o r the ConAgra Flour M i l l i n g 

Company which i t has a t t r a c t e d away from CSX and which, when 

handled by CSX, has used the CSX Hunts Point Terminal tracks f o r 

bulk t r a n s f e r onto trucks. Now that CP i s moving t h i s t r a f f i c , 

CP wants to use these same CSX tracks f o r bulk t r a n s f e r purposes 
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Bulkmatic has indicated to CP that i t i s prepared to perform the 

same services f o r CP that i t i s now performing f o r CSX. But CSX 

i s refusing t o switch the CP ConAgra cars to the CSX Hunts Point 

Terminal tracks. CSX has made i t clear that t h i s refusal w i l l 

extend to any t r a f f i c CP wishes to o r i g i n a t e or terminate at 

CSX's Hunts Point Terminal track. 

This r e f u s a l has forced CP to make a l t e r n a t i v e 

arrangements on a temporary emergency basis. CP's ConAgra cars 

are switched by CSX t o the Harlem River Yard, and CP has entered 

i n t o a temporary arrangei..^ut wi t h Bulkmatic to o f f - l o a d the cars 

onto trucks there. This arrangement has been s i g n i f i c a n t l y less 

e f f i c i e n t than using the CSX Hunts Point Terminal tracks f o r bulk 

t r a n s f e r purposes and i s not a viable long-term option, f o r 

several reasons. The primary focus of CP's operations at Harlem 

River Yard i s intended to be intermodal business and the t r a n s f e r 

of municipal waste to containers. Once t h i s intermodal and 

municipal waste business i s f u l l y developed, there w i l l be 

i n s u f f i c i e n t capacity at Ha-'lem F ver Yard f o r the bulk t r a n s f e r 

business. Moreover, Hunts point i s a food products and food 

grade terminal, whereas Harlem River Yard i s oriented toward non

food products. 

- 3 -
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Given t h a t , as I understand i t , the Board granted CP 

the r i g h t t o access a l l CSX f a c i l i t i e s i n the Bronx v i a CSX 

switch, there i s no v a l i d reason f o r CSX t o refuse t o switch CP's 

cars t o and from CSX's Hunts Point Yard tracks. 
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VERIFICATION 

I , Mario LaBarbera, declare under p>enalty of perjury 

that the foregoing i s true and correct to the best of my 

knowledge and bel ief . Further, I cert i fy that I am qual i f ied and 

authorized to f i l e this verif ied statement. Executed on July g*Z 

1999. 

TOTflL P.22 
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Before the 

SURFACE TRANSPORTATiON BOARD 

STB Finance Docket No. 33388 (Sub-No. 69) 

RESPONSIVE APPLICATION- STATE OF NEW YORK, 
BY AND THROUGH ITS DEPARTMENT OF TRANSPORTATION, 

AND THE NEW YORK CITY ECONOMIC DEVELOPMENT CORPORATION 

VERIFIED STATEMENT 

OF 

RANDY R. LEADERS 

1. My name is Randy R. Leaders and my business address is ConAgra Grain 

Processing Companies, Nine ConAgra Drive, Omaha, Nebraska, 68102-5009. 

2. I am Director of Transportation for ConAgra Flour Milling Company 

("ConAgra"). 

3. I make this declaration based on personal knowledge gained in the performance of 

my duties and records maintained by ConAgra in the ordinary course of business. 

4. ConAgra is one of the Nation's largest producers and suppliers of flour. Our 

custome'-s include commercial bakers. 



5. Many commercial bakers prefer to receive flour by truck. In some instances, they 

prefer truck delivery because receiving flour in truckload quantities enables them to minimize 

inventory costs. In some instances bakers simply do not have the necessary facilities to receive 

rail cars. 

6. In order to be able to provide responsive, timely and 'X)st effective services to our 

customers we rely heavily on bulk transfer facilities that transfer flour from rail cars to trucks. 

7. A bulK .ransfer facility on which we rely extensively in serving our customers, in 

the New York metropolitan area is located at Hunts Point in the Borough of Bronx. 

8. The Hunts Point bulk transfer facility ("Hunts Point Terminal") is operated by 

Bulkmatic. Until June 1, 1999 it was served by Conrail. Since that v'ate, it is served by CSX 

Transportation, Inc. ("CSXT*). 

9. Because of the importance of the Hunts Point Terminal to our ability to serve our 

custonjers in the New York metropolitan area, we followed with interest the above-captioned 

proceeding and were pleased when the Board granted to Canadian Pacific Railway Company 

("CP") trackage rights to serve facilities in the Bronx. 

10. Early in June we negotiated rates with CP for the delivery o.' a multiple carload 

shipment of flour to the Hunts Point Terminal. 

11. CSX'l informed us on June 17, 1999 that it would not deliver our flour to the 

Hunts Point Terminal. CSXT mformed us that it has leased the Hunts Point Terminal which 

makes it a CSXT facility rather than a "customer" facility subject to CP trackage rights. 

12. CSXT informed us that ii will deliver carload shipments to the Hunts Point 

Terminal only if they are routed via CSXT. In attempting to negotiate competitive rates via 

CSXT, they pioposed that we agree not to utilize any other transfer facility within 50 miles of 



New York City. We advised CSXT that we could not agree to such a restriction since it would, 

among other things, interfere with our ability to use any of the three Norfolk Southem Railway 

Company ("NS") transfer facilities in the New York City area for shipments from NS origins. 

13. On June 1, 1999 we made a shipment to the Hunts Point Terminal via CP. Upon 

arrival in the Bronx, CSXT refiised to allow the shipments to be unloaded. CP had to take the 

shipment to the Oak Point Vard in Northem New Jersey thereby adding one additional day of 

transit time. 

14. The inability to route CP cars through the Hunts Point Terminal or to obtain 

competitive rates from CSXT without agreeing to a restriction against usinc any other bulk 

transfer facility within 50 miles of New York City is seriously interfering with our ability to 

serve our customers in the New York metropolitan area. 



VERinCATION 

I , Randy R. Leaders, verify under penalty of perjury that the foregoing Verified Statement 

is tme and correct to the best of my knowledge and belief. Further, I certify that I am qualified 

and authorized to file this Verified Statement. 

Executed. July 19, 1999 

g%i i i . i 
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HOGAN & HARTSON 
L.L.F 

December 18, 1998 

' - •a WASl 
GEOtGE W. MAYO, JR. 

DIRECT DIM (itOZ) 037.Se79 

BY HAND DELIVERY 

The Honorable Vernon A. Williams 
Secretary, Surface Transportation Board 
Case Control Branch 
ATTN: STB Finance Docket No. 33388 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, DC 20423-0001 

R«: Financ* Doclcat No. 33388, CSX Corporation and CSX 
Transportation, Inc., Norfolk Southam Corporation and 
Norfolk Southam Railway Coaipany — Control and Oparating 
T-^-^-Z^T^l^^T—ntf — Con*'*'''' Inc. and Consolidatad R a i l 

ation 

MASQUAU 

NTH STREET, NW 

ON. DCZ0004-11M 

TEL (202) 637.5600 

FAX (202) 697-9910 

Financa Dockat No. 33388 (Sub No. 69), Rtoaponsiva 
AppIfgaLion itMtM Of NW lork. By-ana Through I t a 
Dapartmant of Transportation, and Tha Naw Tork City Economic 
Davalopmant Corporation 

Dear Secretary Williams: 

Enclosed for f i l i n g i n the above-referenced dockets are c:n 
o r i g i n a l and twenty-five copies of Canadian P a c i f i c Parties' Reply i n 
Opposition to CSX Motion To Stri k e V e r i f i e d S' atement of Joseph J. 
Plaistow. Also enclosed i s a 3.5-inch d i s k e t t e formatted f o r 
WordPerfect 7.0, containing the pleading. 

Thank you for your assistance. 

Sincerely, 

George W. Mayo, Jr. 
Attorney f o r Canadian P a c i f i c 
Railway Company, Delaware and 
Hudson Railway Company, Inc., 
Soo Line Railroad Company, and 
St. Lawrence & Hudson Railway 
Company Limited 

GWM:jms 
Enclosures 
cc: Counsel f o r Parties Required To Be Served 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CP-27 

CSX 

r,. 

CORPORATION AND CSX TRANSPORTATION, 
NORFOLK SOUTHERN CORPOR.ATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

— CONTROL AND OPERATING LEASES/AGREEMENTS — 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

QfflcM cA ttw 8«crettiy 

DEC 1« 1998 
Partot 

pubtic RMOnI 

STB Fin-nce Docket No. 33388 (Sub-No. 69) 

RESPONSIVE APPLICATION—STATE OF NEW YORK, 
BY AND THROUGH ITS DEPARTMENT OF TRANSPORTATION, 

AND THE NEW YORK CITY ECONOMIC DEVELOPMENT CORPORATION 

CANADI.XN PACIFIC PARTIES' REPLY 
IN OPPOSITION TO CSX MOTION TO STRIKE 

VERIFIED STATEMENT OF JOSEPH J. PLAISTOW 

MARCELLA M. SZEL 
TIMOTHY G. MULCAHY 
CANADIAN PACIFIC RAILWAY COMPANY 
Suite 500 
Gulf Canada Square 
401 Ninth Avenue, S.W. 
Calgary, Alberta T2P 4Z4 
CANADA 
(403) 319-7474 

GEORGE W. MAYO, JR. 
ERIC VON SALZEN 
HOGAN & HARTSON L.L.P. 
555 Thirteenth Street, N.W. 
Washington, D.C. 20004-1109 
(202) 637-5600 

Attorneys f o r Canadian Pacific_Railway 
Company, Delaware and Hudson Railway 
Company Inc., Soo Line Corp., and St. 
Lawrence i. Hudson Railway Conpany 
Limited 

December 18, 1998 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

— CONTROL AND OPERATING LEASES/AGREEMENTS — 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

STB Finance Docket No. 3338 (Sub-No. 69) 

RESPONSIVE APPLICATION—STATE OF NEW YORK, 
BY AND THROUGH ITS DEPARTMENT OF TRANSPORTATION, 

AND THE NEW YCRK CITY ECONOMIC DEVELOPMENT CORPORATION 

CANADIAN PACIFIC PARTIES' REPLY 
IN OPPOSITION TO CSX MOTION TO STRIKE 

VERIFIED STATEMENT OF JOSEPH J. PLAISTCW 

C i t i n g no a u t h o r i t y , CSX \ l has moved to s t r i k e a 

por t i o n of a v e r i f i e d statement submitted by the Canadian P a c i f i c 

Parties 2/ i n t h e i r reply evidence and argument (CP-25), on the 

ground that the evideiice i s allegedly "improper r e b u t t a l and 

should have been presented i n [CP's] opening f i l i n g i n t h i s 

matter . . . ." CSX-170 at 1. CSX's motion should be denied. 

y csx Corporation and CSX Transportation, Inc. are 
c o l l e c t i v e l y r eferred to as "CSX". 

2/ "Canadian Pac i f i c Parties" or "CP" refer c o l l e c t i v e l y t o 
Canadian P a c i f i c Railway Company, Delaware and Hudson Railway 
Company Inc., Soo Line Railroad Company, and St. Lawrence & 
Hudson Railway Company Limited. 
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The testimony i n question properly responded to CSX's contention, 

made i n i t s opening submission, that trackage r i g h t s compensation 

should be based on "condemnation" p r i n c i p l e s (see CSX-167 at 14-

20) . 

DISCUSSION 

In i t s DecisicT No. 102, the Board put the p a r t i e s on 

notice tnat i t "intended to resolve [the terms to govern CP's 

east-of-the-Hudson r i g h t s ] i n a timely manner and to ensure that 

the Board's important condition i s implemented as 

envisioned . . . ." Decision No. 102 at 2. To that end i t 

adopted "a procedural schedule with shorter time frames than 

those advanced by the parties . . . ." I d . That schedule called 

for CSX and CP to submit " t h e i r proposed agreements wit h relevant 

evidence and argument on or before November 30, 1998 [the f i f t h 

business day a l t e r the service date of the Decision], and . . . 

simultaneous responses . . . by December 10, 1998." I d . 

CP took the Board's di r e c t i o n s to heart and f i l e d an 

opening submission that focused p r i m a r i l y on what CP perceived to 

be the major area of dispute between the p a r t i e s : The nature of 

the r i g h t s that CP needed i n order to compete e f f e c t i v e l y with 

CSX i n the east-of-the-Hudson market. In l i g h t of che applicable 

time l i m i t s , CP dia not develop an elaborate compensation 

proposal, but instead urged the Board to adopt a trackage r i g h t s 

fee and a switching charge -- respectively, 29 cents per car mile 

- 2 -
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and up to $250 per car -- that CSX had already accepted under 

analogous circumstances i n t h i s case. CP-24 at 14-16. 

In contrast, CSX chose not to propose any s p e c i f i c 

trackage r i g h t s fee or switching charge for CP's east-of-the-

Hudson operations. Instead, i t advanced a methodology and 

procedure by which those amounts might be -etermined. Under the 

CSX methodology, "condemnation" p r i n c i p l e s l i k e those employed i n 

terminal trackage r i g h t s cases would be governing; the procedure 

advocated by CSX would involve a drawn out process s t a r t i n g with 

property appraisals, followed by a r b i t r a t i o n of disputes, and 

culminating i n Board leview of any a r b i t r a t i o n decision. CSX-167 

at 14-20; Potter V.S., Ex. 1 at 5-7, 14, Ex. 2 at 7, 24-25. 3/ 

Ignoring the Board's desire to achieve a "timely" r e s o l u t i o n of 

the compensation issue, CSX opted to argue f o r aelay, endorsing a 

methodology and procedure i n the abstract, rather than advancing 

hard numbers. 

In i t s reply, CP responded to the CS.X compensation 

proposal by demonstrating that i t has no place i n t h i s 

proceeding. As explained y CP, the condemnation methodology 

advocated by CSX i s e n t i r e l y inappropriate where conventional 

trackage r i g h t s are imposed, as here, as of a merger condition. 

In such a s e t t i n g , i f negotiated charges l i k e those endorsed i n 

3/ See also CSX-169 at 13-14 (discus.='ing a r b i t r a t i o n and Board 
review). 
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CP's opening submission are not adopted, then trackage r i g h t s 

compensation should be set i n adherence to the standards 

established by the Board i n the SSW Compensation cases. 4̂/ CP 

developed these points with both legal analysis and expert 

testimony. 

The expert testimony, pro 'ided through the Reply 

V e r i f i e d Statement of Joseph J. Plaistow, explained that the CSX 

compensation proposal i s inconsistent with Board practice and 

industry precedent. I t also u t i l i z e d the governing SSW 

Compensation methodology to show that a p p l i c a t i o n of the 

methodology does not require the kind of drawn out process 

proposed by CSX, and produces results that a f f i r m the 

appropriateness of the compensation i n . t i a l l y proposed by CP. 

Sp f - c i f i c a l l y , Mr. Plaistow observed that CSX's proposal 

" i s i n clear v i o l a t i o n of the Board's [SSW Compensation] 

decisions because i t bears no re l a t i o n s h i p to usage." Plaistow 

R.V.S. at 16. Mr. Plaistow applied the "SSW Compensation 

Formula", which the Board has used to estab l i s h trackage r i g h t s 

fees i n comparable s i t u a t i o n s (Plaistow R.V.S. at 4-5), and 

calculated that an "SSW" race for the east-of-the-Hudson trackage 

4_/ St. Louis Southwestern Ry. Compensation -- Trackage Rights, 
1 l.C.C.2d 776 (1984), 4 l.C.C.2d (1987), 5 l.C.C.2d 525 (x989), 
8 l.C.C.2d 80 11991), 8 l.C.C.2d 213 (1991), a f f d without 
opinion, 978 F 2d 74.̂  (D.C. Cir. 1992), cere, denied, 508 U.S. 
951 (1993) (uhe "SSW Compensation cases"). 
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r i g h t s would be $0.27 per car mile, which i s a c t u a l l y lower than 

rate proposed by CP. Plaistow R.V.S. at 12. Mr. Plaistow also 

showed that the rate proposed by CP i s comparable to rates agreed 

on by CSX and many other r a i l r o a d s . I d . 

Ad d i t i o n a l l y , Mr. Plaistow demonstrated that CSX's 

" j o i n t f a c i l i t y " charge based on "condemnation" p r i i i c i p i e s was 

inappropriate here, because CP would not be afforded the r i g h t s 

of an owner of a j o i n t f a c i l i t y . Plaistow R.V.S. at 16-18. 

CP i s not attempting to assume the role 
of a co-landlord of these properties. 
CP i s attempting tc be a tenant on CSX's 
properties while paying i t s f a i r share 
of the related costs and providing the 
add i t i o n a l compensation c a l l e d f or i n 
the Board's Decision No. 89. 

Id. at 18 (citing the SSW Compensation cases). Therefore, the 

correct approach to compensation would be to use a switching 

charge to compensate CSX for providing switching services to CP 

i n c e r t a i n New York City f a c i l i t i e s . Mr. Plaistow examined CSX's 

own switching charges at a va r i e t y of locations and found that 

the fee proposed by CP, $250 per car, i s widely used and would 

generously cover CSX's costs. I d . at 13-15. 

As the foregoing references make clear, Mr. Plaistow's 

testimony responds directly to CSX's proposal for trackage rights 

fees and " j o i n t f a c i l i t i e s " chaiges. Having no choice, CSX 

concedes that Mr. Plaistow's testimony " c i t i c i z e s the formula 

CSX proposed in i t s opening submission," and that to this extent 

- 5 -
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the testimony " i s , of course, le g i t i m a t e r e b u t t a l " and should not 

be s t r i c k e n . CSX-170 at 5 n.3. I t i s only when Mr. Plaistow 

q u a n t i f i e s his methodological opposition that CSX has an 

objection; numbers, CSX seems to argue, are forbidden. 

Having advanced the argument, CSX cannot support the 

distinction. Just as Mr. Plaistow, in reply to CSX's opening 

case, may explain why the compensation methodology advanced by 

CSX is invalid and out of step with the properly applicable SSW 

Compensation methodology, he may also apply the SSW Compensation 

methodology co show that it produces reasonable results by way of 

further demonstrating his point. b_/ 

Of course, Mr. Plaistow's testimony also lends support 

to the fees an., charges that CP proposed, even though CP based 

i t s proposals on d i f f e r e n t sources than Mr. Plaistow used. See 

CP-24 at 14-16. That f a c t , however, does not make the evidence 

inadmissible; i t i s e n t i r e l y appropriate t h a t , i n the context of 

responding to an opponent's opening evidence, a party r e l y on 

reply evidence which simultaneously demonstrates the error i n i t s 

b_/ In f a c t , a l l of Mr. Plaistow's testimony forms part of his 
c r i t i c i s m of CSX's compensation proposals. T.hus, Mr. Plaistov/ 
explains that his examination of the CSX proposals i n Part IV (to 
which CSX does not object) of his v e r i f i e d statement builds on 
the analyses i n Part I I I (to which CSX appears to o b j e c t ) . 
Plaistow R.V.S. at 3. 

- 6 -
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opponent's p o s i t i o n while confirming the correctness of i t s 

own. ^/ 

In sum, Mr. Plaistow's testimony constitutes 

appropriate reply evidence. CSX's baseless motion to s t r i k e i s 

in r e a l i t y a l a s t - d i t c h e f f o r t to salvage i t s strategy of 

avoiding a near-term Board re s o l u t i o n of the compensation issue. 

CSX appears committed to debating compensation i n concept rather 

than reducing concept to r e a l i t y . No doubt t h i s i s because CSX 

realizes t h a t , i f i t s condemnatior methodology were ever employed 

to calculate trackage r i g h t s and switching charges, the r e s u l t i n g 

figures would be so high that CP could never pay them and remain 

competitive with CSX. 

As noted at the outset of t h i s submission, the Board 

here established an expedited procedural schedule wit h the 

objective of achieving an "expeditious resolution of t h i s 

6/ As the Board observed i n denying a CSX motion to s t r i k e i n 
Potomac Elec. Power Co. v. CSX Transp. Co., STB Docket No. 41989, 
1997 WL 728420, *2 (S.T.B. served Nov. 24, 1997)(emphasis added), 
"the proponent [of a po s i t i o n i s not required] to a n t i c i p a t e i n 
i t s opening evidence every possible defense or c r i t i c i s m . . . . 
Rather, on r e b u t t a l [here, reply] the proponent may respond to 
the defenses and c r i t i c i s m s raised by introducing evidence to 
bolster i t s i n i t i a l assumptions." Furthermore, the Board's 
predecessor stated i n National Railroad Passenger Corp. — 
Application under Section 402(a) of the Rail Passenger Service 
Act for an Order Fixing Just Compensation, Finance Docket 
No. 32467, 1995 WL 67109, * 1 , (l.C.C. served Feb. 17, 1995) that 
" i t would serve no purpose to exclude relevant evidence that 
completes or c l a r i f i e s the record and i s useful to render a 
decision i n t h i s case." 

- 7 -
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m a t t e r . " Decision No. 102 at 2. To accomplish t h a t o b j e c t i v e , 

the Board should now adopt the trackage r i g h t s and s w i t c h i n g 

charges proposed by CP i n i t s opening submission, and r e j e c t 

CSX's i n a p p o s i t e condemnation methodology and p r o t r a c t e d 

procedure f o r a p p l i c a t i o n of t h a t methodology. 

CONCLUSION 

For the reasons forth obove, the Board should deny 

CSX'i: motion to s t r i k e Mr. Plaistow's reply v e r i f i e d statement. 

R e s p e c t f u l l y submitted. 

December 18, 1998 

MARGtLLA M. SZEL 
TIMOTHY G. MULCAHY 
CANADIAN PACIFIC RAILWAY COMPANY 
Sui t e 500, Gulf Canada Square 
401 Ninth Avenue, S.W. 
Calgary, A l b e r t • T2P 4Z4 
CANADA 
(403) 319-7474 

GEORGE W. MAYO, JR. 
ERIC VON SALZEN 
HOGAN & HARTSON L.L.P. 
555 T h i r t e e n t h S t r e e t , N.W. 
Washington, D.C. 20004-1109 
(202) 637-5600 

Atto r n e y s f o r Canadian P a c i f i c 
Railway Company, Delaware and 
Hudson Railway Compai.y, I n c . , Soo 
Line R a i l r o a d Company, '?nd 
St. Lawrence & Hudson Railway 
Company L i ' . i t e d 
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SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTAHON 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

—CONTROL AND OPERATING LEASES/AGREEMENTS— 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

STB Finai.ce Docket No. 33388 
(Sub-No. 69) 

RESPONSIVE APPLICATION - STATE OF NEW YORK, BY AND THROUGH ITS 
DEPARTMENT OF TRANSPORTATION, AND 

THE NEW YORK CITY ECONOMIC DEVELOPMENT CORPORATION 

Reply of CSX Corporation and CSX Transportation, Inc. 
to Canadian Pacific Parties' Motion to Clarify Scope of Rights Sought 

CSX Corporation and CSX Transportation, Inc. (collectively, "CSX") submit this 

reply to the "Motion to Clarify Scope of Rights Sought" filed on December 15, 1998 

(CP-26), by the Canadian Pacific Parties (collectively, "CP"). 

BACKGROUND 

On November 20,1998, the Board launched the present proceeding ordering that 

CSX and CP make opening filings on November 30, 1998, and reply filings on 

December 10, 1998, conceming the trackage or other rights they deemed appropriate to 



permit CP to serve New York City direct by the present Conrail "Hudson Line," east of that 

River, to the Bronx and Queens., and the terms and conditions reh ted to such rights. 

On November 30, 1998, CP made its initial filing (CP-24). The Conrail tracks to be 

allocated to NYC and to be operated by CSX over which CP demanded trackage rights were 

set forth by metes and bounds on pages A-1 to A-3, an Appendix to the form of Trackage 

Rights Ag.eement, which was Attachment A to CP-24. Four separate routes were 

requested. The firet three all had ha*- •heir end point Metro-North's ownership of the 

Hudson Line at Poughkeepsie; each had a different starting point and covered a considerable 

portion of the prospective CSX lines West of the Hudson in the Greater Albany area. The 

amount of description of the routes that was devoted to the routes that were West of the 

Hudson far exceeded the description of the routes East of the Hudson. See pages A-1 and 

A-2. The fourth line described certain routes within the City of New York. All four routes 

were described as the "Subject Trackage." There was no suggestion that the "Subject 

Trackage" came in two different flavors. 

One page later, on page A-4, it was provided that "CPR shall have the right to serve 

all shippers on or served directly by the Subject Trackage, including without limitation the 

right to perform local freight service thereon." 

There was not a word in the entire filing, CP-24, that indicated that this language 

irieant anything else than what it said: that local service rights were claimed on all of the 

"Subject Trackage," regardless of where it was. 



On the same page, A-4, it was provided that the right was to be granted CP "to 

utilize all yards and facilities located on the Subject Trackage." 

Again, no indication was given in the filing that anything other than what was said 

was meant and that the right "to utilize all yards and facilities" (with no extra charge) was to 

be limited in any way, such as to refer to just certain of the > ards and facilities or to just 

certain of the "Subject Trackage." 

Ten days later, CP filed its "Reply Evidence and Argument," CP-25. This filing 

contained as its Attachment A, a "Comparative Analysis of CP and CSX Proposed 

Agreements," ("Comparative Analysis") which presumably was written by son.cone who 

had studied the two rival documents. The analysis protested the geographic extent of the 

rights that CSX proposed to grant as being "UH) narrow." CP-25, Attachment A at 2. The 

complaint was that "[i]t omits routes 1 (generally Schenectady to Poughkeepsie) and 3 

(Selkirk area rights) that CP is seekmg on the north end of the east-of-the-Hudson line." On 

the next page, page 3, CP deplored the fact that CSX's proposal, apart from granting local 

access throughout the Bronx and Queens, prevented CP "from using the subject trackage for 

switching, storage or servicing of cars or equipment, the making or breaking up of trains, 

and service to an industry, whereas CP's draft gives CP these rights." The "subject 

trackage" included what the analysis called the "Selkirk area rights" and the other two 

access routes, Nos. 1 and 3. 



Nothing was said to the effect that "those rights" were sought for only a portion of 

the "Subject Trackage." The Comparative Analysis went on to urge that CP's language be 

adopted as to shipper and other access on all the "Subject Trackage" "consistent with the 

ftill-service nati- of the trackage rights it seeks." Id. at 3. No limitation on the extent of 

the "ftill-service nature" was indicated, either in the Comparative Analysis or anywhere else 

in the voluminous CP-25 filing. 

Labeling CSX's conclusion that CP meant what it said about the "Subject 

Trackage" as a "strained reading" (CP-26 at 3), CP now says that it never meant anything 

like that and that it disclaims any intention to serve local shippers otherwise than "on the 

east side of the Hudson (and branch lines extending therefrom)" (id-) (whether this last 

parenthetical includes bruiches extending west of the Hudson, like the Selkirk Branch, we 

are not told). It is claimed that CSX's interpretation of the CP Trackage Rights Agreement 

(which had been apparently crafted by experienced railroaders and reviewed by a premiere 

Washington law firm) io mean what it said was an effort to create a "red herring." (Id-) 

In an effort to make the victim the villain, CP says that "CP believes that CSX 

understands CP's intentions [not to claim what the draft Agreement said] fi-om the 

negotiations between the parties" and that "the draft agreement language CP proposed 

manifests those intentions." CP-26 at 3. That draft, of course, does not manifest those 

intentions, as we have shown, but exactly the opposite. Moreover, the notion that filings 

with the Board reflect negotiating positions and that those positions can be relied upon as 

glosses on the texts of proposals made to the Board is naive. Parties opposing applications 



before the Board and trying to obtain something from the Board thereby routinely take 

positions in thtir filings that they would not have the brass to make in a negotiation, and 

CSX believed that î iat was the case here. The aggressive nature of CP's claims with respect 

to C^X's property was consistent with the rest of its filing. While we might accept CP's 

representation that this is not a case of the hand caught in the cookie jar, CSX cannot accept 

the notion that this w as a case of a red herring. 

DISCUSSION 

It seems appropriate, now that CP has disclaimed si>me of the gross overreachings in 

its earlier filings, to point out to the Board that many other gross overreachings still remain 

and are not wiped clean by CP-26. Tr cite a few examples: 

I . Triple Access On Someone Else's Properties. Rather Than Usins CP's 

Own. -• The requested local service rights, and presumably the yard and terminal rights, and 

the rights to park trains and cars wherever they please throughout the triple network of 

access routes on NYC/CSX West-of-the-Hudson propert)- have apparently disappeared.' 

However, CP's request for the three simultaneous access routes remains. Why three rather 

than one is not apparent, given CP's own connectivity in its Albany area assets. 

' We trust that the "right" to park trains and cars on the access routes has been foreswom; CP's 
statement is not as clear as one would like. This "right" is, however, still asserted on the Hudson 
Line. See item 2, below. 



As was pointed out in CSX's earher filings (Downing V.S. in CSX-167; Downing 

R.V.S. in CSX-169), severe congestion problems and interference with CSX's operations 

were posed by CP's use of the three routes. CP admits (CP-26 at 3) that it still wants to 

carry out the "run-around" movement in Selkirk Yard, described and denounced in the 

Downing V.S. in CSX-167. Very significantly, CP also makes clear (CP-26 at 3) its intent 

to run trains through Selkirk Yard on two of the three "access" routes it demands. The 

attached Verified Statement of Mr. Downing indicates the operating burden to which that 

Yard is already subject and to which the CP trains will f\jrther contribute. 

There is no need for CP to run any trains through Selkirk Yard, despite its demand in 

CP-26 that it be permitted to do so on two of its three "access" routes. The prior filings by 

CSX have pointed that that there are other ways in which CP can access the Hudson Line 

mainly using its own property and without extensive use of NYC/CSX's property. The one 

that seems most desirable is the route identified in the Downing R.V.S. in CSX-169, 

pages 7-8, which pennits a crossing of the Hudson River by means of the Livingston 

Avenue Bridge and a direct connection to the Hudson Lin.'.^ This route is regularly used by 

CP to serve Troy, NY. It takes CP over the Livingston Avenue Bridge at "CP 145" by 

means of an existing connection, and was authorized by the ICC in 1963, in a decision in 

- Another route was initially suggested in CSX-167, in the Downing V.S. presented there. It did 
involve some pecuniar> expenditure on the part of CP. and CP did not resjXjnd to it in its reply filing, 
apparenth bemg unwilling to make the expenditures necessary to construct the connections, although 
tiie> appeared relatively modest compared to the opportunity to serve New Y( irk City directly. So 
we focus on a route which would not interfere with Conrail/CSX's principal freight lines and major 
terminal operations and which requires no new connections and over which CP already operates. 



Finance Docket No. 22282, served June 6,1%3. Access to this access route from the 

Kenwood Yard, to the South, is described in Downing R.V.S. in CSX-169, as cited above. 

This access route can also be reached b" trains of CP moving over another route, off 

the CP North-South main line. This is clearly shown in Gilmore's Exhibit 2 in C" 24, a 

schematic map of CP's routes in the Greater Albany area. Tlie connection at Ballston to the 

CP line to Mechanicville can be accessed by trains coming and gcing either from and to the 

North (Montreal over the Rouses Point Line) oi to and from Binghamton and Buffalo (on 

the lines going south and west). From Ballston, the movement can go to Mechanicville and 

from there south along the Colonic Main Line, to the intersection with the present Conrail 

Chicago Line, used by Amtrak also, where there is the same connection with the Conrail 

Chicago Line described in the Downing; R.V.S. in CSX-169. As described in that Reply 

Verified Statement, the line then goes to Rensselaer over the Livingston Avenue Bridge and 

from there to Stuyvesant on the Hudson Line. A map with better scale and direction than 

the schematic map presented by Gilmore is already present in the record, being the map 

presented in the pocket of CSX/NS-25, Vol. 8B, Albany inset. A blown up copy of that 

map, with the lines in question marked, is appended as Exhibit A hereto. We expect that at 

least part of this route will soon be in excellent condifion since the line from Mechanicville 

to Ballston will be used in the proposed NS/CP/Guilfbrd service to Boston, MA and other 

points in Massachusetts contemplated by NS. See McClellan V.S., CSX/NS-18, Vol. 1 at 

522, 528-30. 



This form of access for CP is direct and efficient; it is near CP's Kenwood Yard; it is 

accessible from its major Mohawk Yard on the CP North-South Line; it is accessible, as the 

schematic maps in the Gilmore V.S. demonstrate, to CP trains moving in all directions; and 

it will involve no interference with CSX's yards, patrons or service. There is no need for CP 

to have three access routes, since the single access route to which CP already has rights is 

accessible from both of the CP yards in the Greater Albany area and from its route network 

in the area. 

With CP's plethora of altemative paths to this access route in the Albany area, it is 

mystifying why CP does not want to use its own properties wherever possible but insists on 

maximizing intrusions into the property and operations of NYC/CSX. CSX earlier 

understood this to be caused by CP's desire to serve the Albany shippers on the "access" 

lines, but that has now been foreswom. Presumably it is related to the fact that CP wishes to 

use CSX's routes at an arbitrary figure of 290 per car mile, quite clearly below an 

appropriate reiital even as based on the Board's preliminary and understated analysis 

reflected in Decision No. 89 at 141 (460 per car mile for Conrail lines), rather than maintain 

its own properties in order to bring them up to an appropriate condition to handle the 

access.̂  

' For example, a portion of the CP line between Delanson and 'VO" (Gilmore Exhibit 3, CP-24) is 
apparently out of service and was the subject of an unsuccessful abandonment proposal by CP in 
1995. See the ICC's order in Docket AB No. 156 Sub-No. 20X, served March 2. 1995. While not 
essentia! to the altern.-itive route we propose, CP's network in the area would be even more efTicient 
if it restored this line o service. 



CP's Motion to Clarify thus points up the issues on the "access" route altematives. 

The Board has two straightforward decisions to make: 

(a) Should CP be given trackage rights over three different CSX/Conrail 
routes West of the Hudson, or should a single route that will enable CP to handle all 
traffic in and out of the City of New York be authorized? 

(b) Should that route be the route that CP already has - and which it uses 
today - or should CSX be forced to allow CP to operate into the most critical yard it 
is acquiring in the Transaction? 

2. Usina The NYC/CSX Main Line To Park And Store CP's Cars And 

Equipment. - CP claimed this right generally in its original filing; perhaps it ha? now 

receded from it West of the Hudson - it does not expressly say. But it still claims that right 

East of the Hudson. Why the main Hudson Line should be ased in this fashion is never 

explained, although the claim has not been withdrawn and in fact has been reaffirmed by CP 

in CP-25, Comparafive Analysis at 3. See Potter R.V.S. at 12-13, CSX-169. CP insists that 

this strange and oppressive right is inherent in "full-service" trackage rights. Comparative 

Analysis at 3. The impact of CP exercising that parking and storage right on CSX's 

operations on the main lines involved is obvious. 

3. Free Ride On Improvements. - If CSX makes additions and improvements, such 

as at Oak Point Yard and in the interchange facilities at Fresh Pond Junction, where they 

may well be .leeded, or elsewhere, CP gets the use of them without additional charge. Potter 

R.V.S. at 13-14, CSX-169. CP has not disclaimed that this is its position. 

mm mm 



4. Grant Of Trackage Rights To NY&A. - CP arrogates to itself the right to give 

NY&A trackage rights in Queens and the Bronx. Potter RV.S. at 14, CSX-169. CP has not 

disclaimed that this is its position. 

5. Special Sale On Tracks: Pav Half The Price Of A Track And Own A Full 

Trf ~ If an additional freight-only track were to be built, presumably between 

Pouglikeepsie and Rensselaer for the exclusive use of the freight railways, CP gets 

ownc -ship of one of the two freight-only tracks by paying half the cost of the new 

construction, thereby giving CSX the use of one freight-only track at the cost of having paid 

for one and one-half tracks (the existing Conrail fi-eight-only track and one-half of the new 

one), and CP gets ownership of one track by paying for one-half of a track. Sgg Potter 

R.V.S. at 14-15, CSX-169. CP has not disclaimed that this is its position. 

* * * * * 

While CP has disclaimed some of the more prominent excesses in its proposal, the 

excesses that remain are still overreaching. Both those identified above and others 

particularly going to its efforts to get the use of CSX's routes and services on tlie cheap still 

remain. CP's silence in CP-26 indicates that CP has not had any second thoughts about 

these other extraordinary requests. 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 
(Sub-No. 69) 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 

NORFOLK SOUTHERN RAILWAY CORPORATION 
-CONTROL AND OPERATING LEASES/AGREEMENTS-

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

VERIFIED STATEMENT OF 

RR. DOWNING 

My name is R. R. Downing and I am General Manager-Service Delivery for 

Conrail's Albany Division, a position thai I assumed in June, 1996. I began my railroad 

career with Conrail in 1977 in Philadelphia and since that time have held a variety of 

positions in Conrail's Transportation Department. In my current position, I have 

responsibility for transportation matters on Coiu l̂'s Albany Division which includes, 

among much else, the line between Selkiric Yard on the one hand and Oak Point Yard and 

Fresh Pond Junction in New Yoric City on the other. 

I have provided Verified Statements earlier in connection with this matter, iiu;luding 

a Reply Verified Statement vMch described the operational problems and commercial 

implications resulting from the CP proposal to operate over three dififerent access routes to 

reach the Hudson Line in coiuiection with CP's service to the Bronx and Queens. I now 

understand that CP has disclaimed any right to access the shippers, industries and other 



conunercial facilities on those access lines. However, I understand that CP still asserts that 

it should receive the right "to pass through the [Selkirk] yard so as to connect efiBciently 

with CP's line al 'VO'." I also understand that CP is persisting in seeking the right, as part 

of one of its three access routes, to use Selkirk Yard "for a forward and reverse movement of 

a CP train originating or terminating in CP's Kenwood Yard " 

As to the latter of the claimed "rights," my Reply Verified Statement discussed the 

operational difficulties and burden on the Selkirk Yard involved in that sort of "run around" 

movement in the yard. The potential for delay and congestion, both in terms of entering the 

yard and in terms of effecting the "run around," are substantial. Under the best of 

circumstances, as my Reply Verified Statement indicated, the run around move itself would 

average aroimd two hours, with the CP train sitting idle and occiqjying one track in the Yard 

and requiring a second track for the loonnotive movement, and the movement in and out of 

the Yard otherwise interfering with this nugor terminal operation. 

The purpose of this statement, however, is to givv*; the reader a view of the daily 

activities in the Selkirk Yard, through wliich, on two of the three access movements 

proposed by CP, it proposes to move its trains. 

Selkiric Vard handles 22 intermodal trains made xrp in other locations each day. All 

these trains stop for a crew change in Selkirk Yard, and six of them are scheduled to be 

switched in the Yard. In addition, six automotive trains are handled in the Yard each day. 



four of which are switched in the Yard. In addition, the Yard assembles 22 outbound line-

haul trains and two local trains each day and receives {̂ p̂roximately the same number of 

trains. 

Approximately 2,600 cars are classified in the Yard each day. 

A total of q>proximately 1,000 employees work at Selkiric Yard. 

These figures are the current figures for the Conrail operation. After the Split Date, 

we anticipate that the demands on the Yard will become progressively greater. 

My earlier statements identify altemative routes of access, essentially using CP's 

existing owned line structure and existing rights on other lines in the Albany area, for it to 

access the Hudson Line without using Selkirk Yard. As discussed in my Reply Verified 

Statement, one of these routes has long been in use by CP to cross over to the east side of the 

Hudson River by means of the Livingston Avenue Bridge for CP traffic going to and 

coming from Troy, NY. The route is being used daily for Amtrak's trains heading west of 

Albany (albeit at only half the volume of its use of the Hudson Line) and for Conrail local 

movements. Importantly, this route is much less congested than the Selkiric Branch, and 

CP's use of this route fix>m its existing connection at "CP 145" would not interfere with 

Conrail/CSX's principal fieight lines and termiruil operations. That access route can be 

reached easily from either CP's Kenwood Yard (̂ p̂roximately one mile south of the 

CP 145 connection) or fiom its Canadian and Freight Main Lines, running noith-south (oc 



which its major Mohawic Yard is located) via the line to Mechanicville and the Colonie 

Main Line. In my judgment, there is no reason or necessity for CP to use the Conrail/CSX 

facilities for access to'M Hudson Line, let alone any necessity to run trains through Selkirk 

Yard. 

:mmm 
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I R.R. Downing, declare under penalty '̂ ni: / lha the foivgoing is tme and 

correci. Further, I certify that I axs qualified ax c I v td t? file vl i.s statement. 

Execute 1 on December 17,1998. 

R. R D ^ 
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Before the 
Surface Transportation Board 

Washington, D.C. 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

- - CONTROL AND OPERATING LEASES/AGREEMENTS - -
CONRAIL, INC. AND CONSOLIDATED RAIL CORPORATION 

NYC-23/NYS-32 
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Finance Docket No. 33388 (Sub-No. 69) 

RESPONSIVE APPLICATION - STATE OF NEW YORK, BY AND THROUGH ITS 
DEPARTMENT OF TRANSPORTATION, AND THE NEW YORK CITY ECONOMIC 

DEVELOPMENT CORPORATION 

JOni T REPLY OP 
THE NEW YORK CITY ECONOMIC DEVELOPMENT CORPORATION AND 

THE STATE OP NEW YORK, BY AND THROUGH ITS 
DEPARTMENT OP TRANSPORTATION, 

TO OPENING SUBMISSIONS OP CANADIAN PACIFIC PARTIES AND CSX 
CORFORATION AND CSX TRANSPORTATION, INC. 

The New York City Economic Development Corporation CNYCEDC" or 

"the City") and the State of New York, by and through its Department of 

Transportation ("NYS' or "the State"), hereby submit their Joint Reply to the 

Canadian Pacific Parties' Opening Evidence and Argument (CP-24) and the 

Submission of CSX Corporation and CSX Transportation, hic. As to the Rights 

to be Granted to Canadian Pacific Railway Company and Affiliates with Respect 

P!7r 



to Line of Railroad Between Selkirk (Near Albany), N.Y., and Fresh Pond Jet. (in 

Queens) {CSX-167), both filed on November 30, 1998. 

INTRODUCTION 

In Decision No. 89, this Board ordered that the Canadian Pacific Railway 

Company and its affiliates ("CP") be granted trackage or haulage rights 

unlimited as to commodity or geographic scope,' that is, full service rights, on 

the line along the east side of the Hudson River between Albany, Selkirk and 

Fresh Pond (the 'Hudson I • ). CSX Corporation and CSX Transportation, Inc. 

(jointly "CSX") have misapprehended the scope and meaning of that mandate. 

In its opening submission (CSX-167), CSX presents an arrangement that 

provides for unrestricted rights only within the boroughs of New York City and 

overhead rights along the remainder of the Hudson Line. Its compensation 

proposal also misstates the nature of the rights CP will receive, the relationship 

between CSX and CP that will exist upon implementation of the agreement, and 

the Board's precedent conceming compensation for trc:ckage rights tenants 

who achieve those rights as a condition of approval of a transaction subject to 

49 U.S.C. §11324. In essence, CSX attempts to recraft the Board's order in 

Decision No. 89, seeking to accomplish through this pleading what it failed to 

do when it did not seek reopening or re;;onsideration of Ordering Paragraph 28 

in Decision No. 89. As a result, CSX's opening submission does not address 

the issues this Board must now address due to CSX's and CP's inability to 

» The Board's order refers to either haulage or trackage rights. Both CP 
and CSX have elected to propose trackage rights arrangements. As a result, 
NYS/NYCEDC will focus in this Joint Reply on issues related to trackage rights 
agreements only. 
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reach an agreement pursuant to Ordering Paragraph No. 28 in Decision No. 

89. 

The Canadian Pacific Parties (jointly, "CP"), on the other hand, have 

presented in CP-24 a proposal that is consistent with Decision No. 89. The 

Board agreed with the request of NYCEDC and the State that a competitive 

option for shippers on the east side of the Hudson River be afforded. The 

service CP plans to provide will be available to all shippers on the line between 

Selkirk and Fresh Pond. The compensation it proposes to pay to CSX will allow 

it to compete effectively with CSX and is consistent with Board precedent in 

this and prior rail consolidation cases. 

Understanding the differences between the two proposals, and why 

CSX's falls so wide of the mark, requires a brief review: of the concems 

expressed by NYCEDC and NYS regarding the proposal submitted by CSX and 

Norfolk Southem Corporation and its afEUiate Norfolk Southem Railway 

Company (jointly, "NS") to divide the assets of Conrail in the first instance; of 

the remedy proposed by NYCEDC and NYS; and of the relief ultimately granted 

in Decision No. 89. 

The quest for an effective altemative for shippers on the east side of the 

Hudson began out of a recognition that the allocation of resources of Conrail 

proposed by CSX and NS had created an imbalance. Verified Statement of the 

Honorable George E. Pataki and the Honorable Rudolph Guiliani at 2 

("V.S. Pataki/Guiliani"), which is attached hereto as Attachment 1. Shippers in 

one segment of the market -- Northem New Jersey - would receive access to 

direct rail competitive options. Shippers in the other segment — all those on 
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the east side of the Hudson River and of New York Harbor — had only one. 

The proposed transaction created an unacceptable competitive imbalance.̂  

Through Comments and a Joint Responsive Application, NYCEDC and NYS 

called upon the Board: (1) to protect and enhance rail competition in various 

geographic regions, including the east-of-Hudson counties south of Albany; (2) 

to promote the interests of inte. .ity and commuter passenger service; and (3) to 

generally safeguard the rights and interests evidenced by the hundreds t * 

millions of dollars in State and City rail infrastructure investment made over 

the past 25 years (V.S. Pataki/Guiliani at 2). T*. fulfill this goal, NYCEDC and 

NYS sought the following in their Joint Responsive Application: 

1. Full service trackage rights in favor of a rail 
carrier other than Conrail or CSX, to be 
designated jointly by New York and NYCEDC, 
over the lines of Conrail between points of 
connection with D&H at CP-160 near 
Schenectady, New York and Selkirk Yard near 
Selkirk, New York, and CP-75 near 
Poughkeepsie, New York, together with 
sufficient rights on tracks within the Selkirk 
Yard to permit the efficient interchange of 
freight with D&H; and 

2. Full service trackage rights in favor of a rail 
carrier other than Conrail or CSX, to b*. 
designated jointly by New York and NYCEDC, 
over the lines of Conrail between the point of 
Conrail ownership at Mott Haven Junction 
("MO"), New York and the point of connection 
with the lines of th** I.'̂ ng Island railroad near 
Fresh Pond ("MONT"), New York, via the 
Harlem River Yard. 

2 The Board co rrectly noted that this single-service-option for east-of-the-
Hudson shippers arose out of the creation of Conrail. Decision No. 89 at 83. 
However, it was the proposed NS-CSX allocation of Conrail's resources thav 
created tlie competitive imbalance that NYCEDC and NYS sought to remedy as 
a condition of the Board's approval of the proposed transaction. 



Joint Resporxsitfe Application of the State of New York and the New York City 

Economic Development Corpcration, filed October 21, 1997, NYS-11, NYC-10 at 

5. 

The request was explicitly' designed to provide shippers located east of 

the Hudson and souti. of Albany, NY, with direct service via a second direct rail 

carrier and to avoid the unworkable altemative suggested by CSX and NS to 

rely on motor carriage to move all traffic from this eastem segment of the 

greater New York market to the CSX and NS intermodal terminals in northem 

New Jersey. Specifying the extent of the rights, NYCEDC and the State stated 

in the Joint Responsive Application that the trackage rights they proposed: 

. . . would have a positive effect on competition by 
extending the benefits of dual rail service which the 
Primary Applicants are proposing to introduce to 
Northem New Jersey and the westem environs of the 
New York metropolitan area and the Hudson River 
Valley, to New York City proper. Long Island, and 
the eastem portion of the Hudson River Vallev south 
of Albanv. 

NYS-ll/NYC-10 at 10 (emphasis added). 

The intended scope of the requested access rights was further 

underscored both in discovery responses and in the joint NYCEDC/NYS 

rebuttal testimony. CSX's interrogatories to the State requested infonnation on 

"important" industries or shippers on th<̂  cas»t-of-Hudson line that the State 

"believefsj the Trackage Rights Carrier will provide with local train service." See 

First Set of Interrogatories and Requests for Production of Documents of CSX 

Corporation and CSX Transportation, Inc. (CSX-71), November 5, 1997 

(Interrogatory No. 6). The responses made clear that all shippers with access to 
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the Hudson Line were intended beneficiaries of the requested conditions, 

detailing that the traffic that might be handled by the Trackage Rights carrier 

included "inbound wood pulp and paper manufacturing raw materials 

shipments from origins in Canada, New York, Pennsylvania and the 

Southeastern U.S., for delivery to Fort Orange Paper Company at Castelton-on-

Hudson, New York," Responses of the State of New York to CSX's First Set of 

Interrogatories and Requests for Production of Documents (NYS-15), November 

20, 1997, at 9.3 

Finally, in their Joint Rebuttal, NYS/NYCEDC further clarified that they 

were specifically seeking competitive rail access for all shippers along the 

Hudson Line: 

[tjhe requested trackage rights would allow the 
competing carrier to serve all shippers and 
distribution centers located between the NY&A 
interchange at Fresh Pond. New York, and the 
CP/D&H interchanges at Selkirk and Schenectadv. 
New York. Affording these shippers - along with 
current and prospective NY&A shippers 
competitive access to CP (and thereby NS) plainly 
will expand their horizons beyond sole reliance on 
CSX, a point underscored by CSX's opposition to 
New York and NYCEDC's Joint Responsive 
Application. 

Joint Rebuttal Statement of the State of New York and the New York City 

Economic Development Corporation, NYS-24/NYC-17 at 37 (emphasis added). 

* Fort Orange Paper Company is located on the east-of-Hudson line north 
of New York City. Fort C'-ange sdso submitted its own comments in this 
proceeding supporting as a condition on the transaction, NYS/NYCEDC's 
requested full east-of-Hudson trackage rights condition, as the only means of 
ending its captivity to Conrail (and, post transaction, CSX) rail service. See 
Comments of the Fort Orange Paper Company Supporting the State of New York 
(FOPC-5), December 15, 1997. 



In Decision No. 89, the Board conditioned approval of the transaction on 

the east of-Hudson trackage rights requested by NYS/NYCEDC. In Ordering 

Paragraph No. 28, mandates the following: 

CSX must attempt to negotiate, with CP, an 
agreement pursuant to which CSX will grant CP 
either haulage rights unrestricted as to commodity 
and geographic scope, or trackage rights 
unrestricted as to commodity and geographic scope, 
over the east-of-the-Hudson Conrail line that mns 
between Selkirk (near Albany) and Fresh Pond (in 
Queens), under terms agreeable to CSX and CP, 
taking into account the investment that needs to 
continue to be made to the line. If CSX and CP have 
not reached an agreement by October 21, 1998, we 
will initiate a proceeding addressing this matter. 
CSX and CP should advise us, no later than 
October 21, 1998, whether they have or have not 
reached an agreement. 

Decision No. 89, at 177. 

In Decision No. 89, the Board recognized the legitimacy of the interests 

of east-of-the-Hudson shippers and the merits of the NYCEDC/NYS case. The 

Board explained that the private settlement agreement previously reached 

between CSX and CP, which addressed cenain Hudson Line concems, was 

insufficient to satisfy the State's needs in ĥe area of intramodal corvpetition. 

The Board determined that the "numerous restrictions significantly limit the 

movements to which this privately negotiated haulage agreement would apply," 

and that a more intensive pro-competitive condition was required. Decision 

No. 83, at 83. The remedy required, according to the Board, was one that 

provided unrestricted competition on the Hudson Line consistent with the 

proposal of NYS and NYCEDC. 

P1767».I 



We have carefully balanced the needs of the 
competing parties here, and strongly believe that we 
must forcefully use this opportunity to restore a 
modicum of the competition that was lost in thc 
flnancial crisis that led to the formation of Conrail. . 

Therefore, we will impose a condition requiring CSX 
to negotiate an agreement with CP to permit either 
haulage rights, not restricted as to commodity or 
geographic scope, or similarly unrestricted trackage 
rights, over the east-of-the-Hudson line from Fresh 
Pond to Selkirk (near Albany), under terms a -̂eeable 
to the parties, taking into account the investment 
that continues to be required for the line. . . . 

Decision No. 89, at 83 (emphasis added). 

As the Board noted in Decision No. 102, negotiations between CSX anu 

CP over terms to govem CP's east-of-the-Hudson operations failed to produce 

agreements. On Noî ember 30, therefore, CP and CSX submitted competing 

proposals for implementation of the east-of-the-Hudson condition. CP's 

trackage rights plan would allow it to serve shippers, yards anil railroad 

interchanges between three (3) designated points of connection in the Albany 

area and Fresh Pond, without restriction and on other terms consistent with 

the relief requested by NYCEDC and ihe State. Id The terms proposed by CP -

- including the fees that CP would pay to use the portion of the Hudson Line 

owned by Conrail — are essentially identical to the terms that CSX and NS 

already agreed to for the trackage rights that they granted to one another as 

part of their Conrail plan. See CP-24 at 13-16, Attachment A. In contrast, CSX 

has proposed an arrangement which precludes CP from serving shippers or 

interchanges north of The Bronx , and requL-es CP to pay much higher trackage 
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rights fees than CSX and NS are charging one another. See CSX-167 at 9, 10, 

17. 

While NYCEDC and the State did not endorse a particular candidate to 

be the recipient of the trackage rights, NYS and NYCEDC do not disagree with 

the Board's selection of CP as the operator of those rights. CP's proposal 

appears designed to comply fully with the conditions described in Ordering 

Paragraph No. 2 ' . m Decision No. 89. For the reasons set forth below, CP's 

plan presents the better altemative and should be adopted by the Board.* 

ARGUMENT 

I. THE ARRANGEMENT PROPOSED BY CSX DOES NOT COMPLY WITH 
THE MANDATE OF THE BOARD IN DECISION NO. 89 

A. CSX's Proposal Continues to Limit the Geographic Scope of CP's 
Rights 

Decision No. 89 instmcted CSX to grant CP trackage or haulage rights 

that are "unrestricted as to commodity and geographic scope." Decision No. 89 

at 177. This was a direct response to criticisms leveled by NYS and NYCEDC 

against the October 20, 1997 CP-CSX Settlement Agreement. In particular, the 

New York parties noted that "[tjhe agreement purports to cover only 

movements...from Albany/Selkirk to New York City and Long Island. Service to 

intermediate points and shippers - such as Fort Orange Paper Company --

apparentiy is excluded from the arrangement." See NYS-24/NYS-1'' at 32. The 

* The importance of this matter is underscored by the accompanying Joint 
Statement of New York Govemor George Pataki and New York City Mayor 
Rudolph Guiliani, in which these leaders voice their support for the CP plan as 
best suited to offset the public interest in providing inter-railroad competition 
to shippers in the east Hudson Valley, New York City and or Long Island. V.S. 
Pataki/Guiliani at 2-3. 
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Board agreed, stating that the cP-CSX settlement agreement contained 

"numerous ( ] restrictions (that) significantly limit the movements to which this 

privately negotiated haulage agreement would apply." Id at 83. 

CSX claims that its new proposal satisfies the Board's directive in 

Ordering Paragraph No. 28. Unfortunately, it does not. The proposal iiicludes 

the ',ame geographic scope restrictions that prompted NYS/NYCEDC's earlier 

objections. E.g., CC -167 at 4. CSX has proposed two separate implementing 

agreements: (1) a "Terminal Joint Facilities Agreement" for the New York City 

area, which CSX claims will permit CP unlimited access to points within the 

area's boundaries in Queens and The Bronx; and (2) a trackage rights 

agreement offering CP overhead rights on the Hudson Line from Albany to New 

York City's northem limits. Rather than implementing the Board's order for 

unrestricted access, however, rail customers and connecting carriers located 

north of New York City and outside the designated terminal area would be 

denied access to CP rail service. See CSX-167 at 10-11. CSX would remain 

the sole rail carrier serving points between Albany/Selkirk and The Bronx. 

CSX's exclusion of shippers and carrier interchanges north of The Bronx 

from the benefits of competitive CP rail service compels rejection of that plan.s 

The record developed in this proceeding demonstrates that full competitive 

access to all shippers riived via the Hudson Line, as well as to connections 

with regional carriers such as the Housatonic Railroad at Beacon, New York, 

5 New York and NYCEDC will defer to CP on the question whether CSX's 
proposed terminal arrangement within the New York City limits is adequate to 
provide practical and effective access to all shippers and stations within the 

10 
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was central to the relief sought by New York and NYCEDC. E.g., NYS-11/NYC-

10 at 5, 7, 10. 

The Board agreed, as manifested by Ordering Paragraph No. 28, which Jtates 

that CP's access should be unrestricted as to commodity or geographic scope. There 

are no exceptions or "overhead seivice only" stipulations, and the Board's discussion 

of the condition stresses a lack of restrictions. Indeed, in response to the request by 

Fort Orange Paper Company that its facilities be opened to dual carrier service as a 

condition of approval of the Conrail division plan, the Board specifically referred Fort 

Orange to its east-of-the-Hudson condition: 

. . . [W]e have iinposed a condition that may help to 
pennit either haulage or trackage rights, not restricted as to 
commodity or geographic scope, over the east-of-the-
Hudson line from Fresh Pond to Selkirk (near Albany). 

Decision No. 89 at 116. CSX's proposal for implementation of Condition No. 28 

flies in the face of this directive. 

In argument and through its witnesses Potter and Downing, CSX 

attempts to justify its geographic scope restrictions. According to CSX, 

restricting CP's access north of The Bronx is appropriate (despite the Board's 

mandate to the contrary) because (1) prior to 1968, shippers north of New York 

City allegedly had access to only one carrier; (2) local service by a second 

carrier is inconsistent with operating conditions or» the Metro-North Commuter 

Railroad segment between Poughkeepsie and Mott Haven Junction; and (3) 

only about 20% of the traffic moving over the Hudson Line originates or 

New York City limits and — via the New York & Atlantic Railway — on Long 
Island. 
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terminates north of The Bronx. See CSX-167 at 10-11; V.S. Potter at 14; V.S. 

Downing at 3. None of these e.xcuses has merit. 

Rail competition east of the Hudson River in the decades before Conrail 

was created was discussed in earlier phases of this proceeding by the State's 

witness Robert Banks, among others, who testified as to the prevalence of rail 

shipper options throughout New York State and, in particular, in the eastem 

counties south of Albany. See, e.g., Comments of the State of New York, NYS-

10, V.S. Banks at 2-5. Regardless of the number of carriers operating east of 

the Hudson prior to 1986 or 1976, or precisely v/hen which carriers provided 

what service, the Board's Ordering Paragraph No. 28 is unambiguous in its 

mandate that CP's rights be "unrestricted" as to geographic scope or 

commodity. CSX's "understanding" as to the "preexisting state of competition, 

prior to the 1968 creation of the Perm Central Railroad"'' is irrelevant to the 

plain meaning of the subject order, and properly cannot qualify the scope of 

that order. 

The record likewise contradicts CSX's claim that operating restrictions 

on that portion of the Hudson Line that is under the control of Metro-North 

make it "preferable" that shippers north of The Bronx receive service from only 

a single carrier. Then-President of Metro-North Donald Nelson testified in 

support of NYS/NYCEDC's Joint Responsive ^plication that the portion of the 

Poughkeepsie-Mott Haven Junction segment most prone to congestion would 

be bypassed entirely by freight trains using the new Oak Point Link, and that 

the current freight operating "window" in effect on the segment could be 
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expanded. See NYJ-11/NYC-lO, V.S. Nelson at 5-8. He concluded that the 

segment "easily and safely could handle a second freight operator moving an 

additional 6 to 8 scheduled freight trains each day, ...." Id The Board 

accepted Mr. Nelson's testimony on this issue. See Decision No. 89 at 83, n. 

130. CSX's Metro-North operating "window* claim is further underminec' by 

the fact that the two of the largest current Hudson Line shippers north of The 

Bronx — Fort Orange Ppper Company and ADM Corp. — are located just south 

of Albany and well north of Poughkeepsie, and would not even use the Metro-

North segment for most, if not all, of their inbound and outbound traffic. 

Finally, CSX's suggestion that excluding CP from access north of The 

Bronx is acceptable because "only" 20% of current Hudson Line traffic 

originates or terminates there reflects a skewed perception of the purpose of 

the condition described in Ordering Paragraph No. 28. NYS and NYCEDC did 

not seek" and the Board presumably did not grant — dual rail service east of 

the Hudson River primarily for the benefit of CP. Rather, the relief was and is 

intended to protect and enhance the interests of shippers and communities 

along the Hudson Line, including those in the counties north of New York City'. 

See, e.g., NYS-24/NYC-17 at 37. There is no basis in precedent, in fact, or in 

the record in this case to insinuate that shippers north of New York City are 

any less deserving of competitive rail service, or ^re somehow economically 

unimportant such that their interests may be ignored. 

In sum, CSX's November 30 proposal contravenes the Board's plain 

admonition in Ordering Paragraph No. 28 that CP's Hudson Line trackage 

• CSX-167 at 10, 
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rights must be "unrestricted as to commodity and geographic scope ...." For 

this reason, it should be rejected. 

B. The CSX Compensation Proposal Is Based on Faulty Premises and 
Would Create Excessive Cost to CP. 

Though CSX couches its proposal as a two agreement scenario, it 

proffers a compensation formula that eifectively would price CP out of the 

market. Notwithstanding CSX's description of a terminal trackage rights and a 

separate overhead trackage rights agreement, this is a straightforward trackage 

rights arrangement, imposed as a condition of the Board's approval of a 

transaction pursuant to 49 U.S.C. §11324. As a result, the compensation 

arrangements for trackage rights tenants that the Board has approved in 

Decision No. 89 should apply here as well. CSX, however, seeks much liigher 

(though unquantified )̂ payments, based upon the dual claims that it is 

granting CP co-owner status, and that Ordering paragraph No. 28 amounts to 

a "taking" of CSX's property, justifying "condemnation-style" compensation. 

See CSX-167 at 15-19. CSX is wrong on both counts. 

CSX's claim that CP is being granted co-owner status on the 

Hudson Line is belied by the terms of the agreements it offers. (CSX-167, V.S. 

Potter, Exhibits 1 and 2). CSX on its own creates a "terminal area" within the 

Boroughs of Bronx and Queens, then assumes that this makes the trackage 

rights that CP is to acquire under Decision No. 89 "terminal trackage rights". 

CSX then asserts, without explanation, that it is giving 50% of the affected 

' The lack of any quantification of its formula by CSX prevents CP, 
NYCEDC/NYS and the Board from fairly evaluating whether CP would be able 
to compete efTectively on the terms proposed. 
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property to CP. As a result, claims CSX, CP must be required to pay 50% of 

the capital cost. CSX-167 at 15. To CSX, 50% of the property is defined as the 

right to access shippers on an equal basis with CSX and to use up to 50% of 

the capacity of the facility should demand strain resources. CSX-167, V.S. 

Potter at 13. However, CP's 50% of the property includes 0% of the right to 

further alienate any property interest; CSX retains the other 100%. Id CP's 

50% ownership includes 0% of the right to dispatch, manage operations, vote, 

switch for its own account or other indicia of ownership; CSX retains the 

remaining 100%. Id, Exhibit 2, Art. 4. CP's 50% of the property includes the 

right to purchase up to 100% of the property at an amount equal to 100% of 

its market value if CSX no longer wishes to operate there, but otherwise 

guarantees no equity interest whatsoever. Id, Exhibit 1, §11; Exhibit 2, Art. 

17. Simply stated, the true status afforded CP under the relevant agreements 

is that of a trackage rights tenant and switching service customer, not a "co-

owner." 

CXS's argument that "condemnation-style compensation" is 

warranted by virtue of the fact that Ordering Paragraph No. 28 amounts to a 

constitutional "taking" of CSX's property likewise lacks merit. It is well-settled 

that Board-imposed conditions on approvals of permissive transactions are not 

acts of condemnation. Because parties to a consolidation or other transaction 

govemed by 49 U.S.C. § 11323 retain the option not to consummate their deal 

if the condition is unacceptable, no "taking" occurs: 

The statute, at 49 U.S.C. 11343 (now 11323), 
confers jurisdiction to approve trackage rights 
agreements. That authority, however, is permissive. 
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Under the statute an agreement by the carriers is 
essential to approval and the consummation. The 
commission does have the power to impose trackage 
rights, even where no agreement has been filed with 
the application, as a condition to a rail 
consolidation. Louisville and Nashville Railroad Co.. 
V. United States. 369 F.Supp. 621 (D.C. Ky. 1973) 
affirmed 414 U.S. 1105. This power to condition 
approval, however, does not absolve the requirement 
that an agreement must be reached. The transaction 
is still dependent upon an agreement. If all the 
carriers involved do not accept the condition 
imposed by the Commission, they need not 
consummate the transaction. 

Boston and Maine Corporation, Debtor Trackage Rights Over Consolidated Rail 

Corporation Between Rotterdam Junction, NY, and Buffalo, NY, 360 l.C.C. 239, 

241 (1979); See also Ouilford Transportation Industries, Inc. - Control - Boston 

and Maine Corporation, 5 l.C.C. 2d 202, 206 (1988). 

To be sure, the Board and its predecessor have indicated that 

compensation under the standard referenced in 49 U.S.C. § 11103(a) might be 

appropriate where conditions were imposed on and would burden a party 

whose own actions did r:ot give rise to the need for the condition.̂  CSX, 

however, cannot wrap itself in this mantle. See CSX-167 at 17-189. The 

record shows that the conditions i-equested by NYCEDC and NYS, and granted 

by the Board in Ordering Paragraph No. 28, arose directly out of actions taken 

by CSX and NS in their plan to divide Conrail; specifically, their creation of a 

competitive service area west of the Hudson River while leaving the eastem 

sector with only CSX providing rail service. See e.g., NYS-24/NYC-17 at 16-22; 

* See, e.g., F.D. No. 32760, Union Pacific Corporation, et al. - Control and 
Merger - Southem Pacific Rail Corporation, et al. Decision No. 47, served 
September 10, 1996 at 16. 
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cf.. Decision No. 89 at 314. CSX simply does not fall within the "innocent 

party" exception to standard trackage rights compensation principles for 

conditions imposed in rail consolidation cases. 

Similarly, CSX's claim that it should be paid for use of portions of 

the Hudson Line which Conrail does not own and CSX will not control̂  must be 

rejected. As John F. Guinan, Assistant Commissioner for Passenger and 

Transportation of the New York State Department of Transportation explains in 

his accompanying Supplemental Verified Statement ("S.V.S. Guinan") 

(Attachment 2), CSX has no right to payment for CP's use of the newly 

completed Oak Point Link because Coiu^ (and now CSX) has neither an 

ownership interest in nor an exclusive right to operate over the line. Mr. 

Guinan explains as follows: 

CSX should not be entitled to anv payment related to CP 
operations over the Oak Point Link. As the terms of the Coiu-ail 
permit (JFG-02) plainly show, that carrier (1) has no ownership 
or other investment in the Link; (2) pays nothing to the State for 
use of the Link; and (3) does not have exclusive freight service 
rights over the Link. All CP needs to operate over that line is a 
permit from the State, akin to that granted to Conrail which is to 
be assumed by CSX. Inasmuch as Conrail/CSX's non-exclusive 
freight rights over the Oak Point Link will not be reduced or 
devalued by a grant of similar rights to CP, there is no basis on 
which CP should be required to compensate CSX for use of that 
line. 

S.V.S Guinan at 3. Because the State built and solely controls the Oak Point 

Link, it is the State alone - and not CSX - that has the right to seek 

compensation from CP. 

Sec CSX-167, V.S. Potter at 14. 
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Richard K. Bernard, Vice Piesident and General Counsel of Metro-North 

Commuter Railroad Company, explains that for essentially the same reasons 

(Le., no ownership interest or exclusive operating rights) CSX is entitled to no 

compensation for CP's use of that portion of the Hudson Line between 

Poughkeepsie (CP 75.8) and the Oak Point Line (CP 6.6), which is under the 

control of Metro-North. Verified Statement of Richard K. Bemard ("V.S. 

Bemard) (Attachment 3) at 4. "Simply put, Metro-North is the only party with a 

right to pa3rment for CP's use of the Poughkeepsie - Mott Haven Junction 

segment." Id. 

In contrast to the approach proposed by CSX, the appropriate way to 

determine the compensation that CP should pay CSX for use of its facilities on 

the Hudson Line comes from Decision No. 89. That is, the Board should apply 

the rate that CSX and NS agreed to pay each other for operation via trackage 

rights over "each other's track for through movements and to access certain 

shippers' facilities. These agreements provide that the tenant carrier (NS or 

CSX) will pay the landlord carrier (CSX or NS) trackage rights compensation of 

29 cents per car-mile anywhere on their respective systems where trackage 

rights are proposed." Decision No. 89 at 140. This agreed upon level of 

compensation will allow CP to compete rffectively, which is the goal of the relief 

sought by NYCEDC and the State, and granted by the Board in Ordering 

Paragraph No. 28. 

As the Board explained in Decision No. 89 in response to a shipper's 

challenge to the 29 cent per car rate: 
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Applicants do not explain how they developed the*., agreed upon 
level of 29 cents per car mile; they note only that the fee is based 
on existing trackage rights fees negotiated betvveen NS and CSX. 
We obtained a similar result (of 29 cent&j using the method 
employed by applicants in restating IP&L's 16 cent proposal and 
applying CSX's 1995 URCS total costs. Further, using the same 
method, we developed Conrail and NS costs of 46 cents and 40 
cents per ear-mile, respectively. 215 

The broadly applicable trackage rights fee of 29 cents is 
consistent with the relevant costs of CSX, the lowest cost of the 
thi-ee railroads at 29 cents per car-mile. 

Icl at 141 (footnote omitted). 

The same approach is warranted with respect to switching that may be 

..equired in New York City for CP's account. CP does not propose to do this 

work itself, and has offertid that the Board apply the $250 per car switch 

charge that was approved for general application across the Conrail system as 

part of the NIT League settlement. Decision No. 89 at 57-58. There is no need 

to create an expectation that CP will be using all of the terminal facilities in 

New York at a level of 50% of capacity, or that 50̂ 'o of the traffic volimie 

moving through those facilities will be CP's. CP wants to compete, not become 

a joint facility owner. All that is needed is for CP to be able to operate on the 

Hudson Line via trackage rights on reasonable terms. Since CSX has already 

accepted as reasonable the switching arrangement proffered by CP, the Board 

has accepted these terms as reasonable. 

The Board has recognized that the 29 cents will compensate CSX for the 

cost of trackage rights operations on its system, and that $250 per car is a 

reasonable and competitive switching charge. NS and CSX can compete with 

each other at this rate, and CP can compete with CSX at this rate. The Board 
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should reject CSX's proposal because it presents a high risk of preventing CP 

from effectively competing in this market. While that is CSX's goal, it is not the 

Board's, the City's or the State's, and is plainly inconsistent with the public 

interest. CSX's proposed compensation formulation must be disregarded. 

C. The Trackage Rights Condition Does not Supersede 
The October. 1997 CP-CSX Settlement Agreement 

Finally, there is no support in law or applicable precedent for the notion 

advanced by CSX that the Board should "terminate the rights granted to CP" 

under its October 20, 1997 Settlement Agreement with CSXT in light of the 

expanded access awarded CP in Condition No. 28. See CSX-167 at 22. While 

that settlement properly was found to be inadequate insofar as the promotion 

of effective east of the Hudson competition was concemed,'o it also includes 

terms directed at other traffic and other regions that in no sense are 

"inconsistent with and superfluous to"" a grant of unrestricted trackage rights 

over the Hudson Line. 

In Decision No. 89, the Board both Imposed the Hudson Line Condition 

and ordered CSX to "adhere to its agreements with CN and CP that provide for 

lower switching fees in the Buffalo area and increased access to these carriers 

for cross-border, tmck-competitive traffic." Id at 178 (Ordering Paragraph No. 

32). Consistent with the Board's action in prior rail mergers, impositions such 

as Ordering Paragraph No. 28 were complementaiy to, or expansions of, 

conditions and terms already agreed to voluntarily by the Applicants. Tliere is 

no suggestion in Decision No. 89 that they should be construed as substitutes 

See Decision No. 89 at 82-83. 
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for these arrangements. See, e.g., supra at 145-46, 153.'2 Particularly as to 

those aspects of CP's October 20, 1997 Settlement Agreement that are not 

directed to service east-of-the-Hudson River, there is nothing illogical or 

inequitable about requiring CSX to comply both with Ordering paragraph No. 

28 and the unrelated terms of the Settlement Agreement.'3 

II. THE CP PROPOSAL IS CONSISTENT WITH DECISION NO. 89. 

While NYCEDC and the State did not endorse any particular candidate 

to be the operator of the east-of-the-Hudson trackage rights sought in this 

proceeding, they do not object to the selection of CP. Now, having reviewed 

the proposal pu* forth by CP in CP-24, NYCEDC and the State are content to 

rely on CP to provide the service mandated by the Board. 

The CP proposal meets the criteria established by the Board. CP 

proposes to serve shippers along the entire length of the line, and to effect 

interchange with carriers along the line, as contemplated in the Board's order 

requiring "trackage rights unrestricted as to commodity or geographic scope." 

It has the approval of Metro-North, the passenger operator that also owns a 

substantial segment of the line between Selkirk and Fresh Pond. Just as Metro-

North confirmed the availability of sufficient capacity on the line in the earlier 

phase of this proceeding, Mr. Bemard's Verified Statement reaffirms the 

'1 CSXT-167 at 21. 
'2 Such rulings always produce results "inconsistent with" the settlement 
agreements (CSX-167 at 21), in that the applicant carrier is required to grant 
greater or additional trackage or other pro-competitive rights than it originally 
had planned. 
'3 CSX effectively acknowledges that CP's benefiting from Condition No. 28 
through no affirmative actioî  of its own to promote it is not a violation of the 
terms of the earlier settlement. See CSX-167 at 21. 
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conclusion of Metro-North's prior President Donald Nelson (NYS-11, October 

21, 1997, V.S. Nelson at 7-8) and expert witness Walter H. Schuchmann that 

"the Metro-North portion of the Hudson Line had adequate available capacity to 

support operations by a second freight carrier . . . ." V. S. Bemard at 2. It 

has proposed an agreement that is standard in the industry and that includes 

basic terms that CSX has demonstrated are acceptable to it by agreeing to 

those same terms with NS. 

CP states that the compensation it proposes will allow it "to compete 

effectively with CSX on terms consistent with those that govem the various 

applicant trackage rights agreements approved in this proceeding." CP-24 at 

16. To avoid interfering with CSX operations in New York City, it proposes to 

request CSX to conduct switching services for all shippers serving the Oak 

Point Yard or at any other rail facility in the Bronx. The rate it proposes to pay 

for this service is $250 per car, consistent with the agreement among CSX, NS 

and the NIT League. CP-24 at 15. 

NYCEDC and the State view the compensation proposed by CP as 

reasonable in view of the Board's decision to accept this figure as 

compensatory to CSX for trackage rights operation by its competitor NS across 

its system. CP did not seek this access in the first instance and, absent an 

ability to agree with CSX, is relying on the best evidence available of 

compensation to CSX for its cost of allowing a trackage rights tenant onto the 

line, that is, CSX's own agreement. 

CP raises the possibiUty that CSX might argue that it has exclusive 

contractual rights to provide freight service over the newly constructed Oak 
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Point Link or the passenger lines owned by Metro-North. Sec CP-24 at 2 n.l. 

If this point arises, CP is correct that this is an appropriate place for the Board 

to exercise tne preemption authority granted in 49 U.S.C. § 11321(a). These 

trackage rights meets al" of t̂ ê criteria of §11321. The trackage rights 

agreement is a transaction approved by the Board "under this sub-chapter." If 

those agreements would otherwise prevent CP (or any other trackage rights 

operator) from fulfilling the Board's objective of establishing independent, 

competitive rail service on the east side of the Hudson, then preemption of 

those agreements is "necessaiy to let that rail carrier . . . cany out the 

transaction." The precedent at this Board, as affirmed by reviewing Courts, is 

fimily established that agreements that impede implementation of a 

transaction stand in the same position as duly enacted laws and regulations 

when faced with the Board's broad preemption powers. Norfolk & Westem Ry. 

Co. v. American Trail Dispatchers Ass'n, 449 U.S. 117 (1991). 

CONCLUSION 

NYCEDC and the State entered this proceeding with the hope of 

providing shippers on the east side of the Hudson River with viable direct rail 

competitive service options similar to those that would be available to their 

competitors in New Jersey and on the west side of the River. In Decision No. 

89, the Board recognized the validity of that request and began steps to 

implement a condition that would achieve the City's and the State's goal. The 

City and the State hoped that CSX and CP would be able to reach an 

agreement on their own, without further STB intervention. Now that it is clear 

that this can not occur, tho Board should take steps to require that CP's ability 
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to maintain competitive operations at competitive prices will provide the 

competitive balance that is necessary to shippers and receivers on the east side 

of the Hudson River. The CP proposal for full service trackage rights ar.swers 

the needs as defined by the Board. Acceptance of CSX's proposal would 

frustrate the Board's and the New York parties' stated objective. 

WHEREFORE, and in view of all of the foregoing, NYCEDC and the State 

hereby respectfully request this Board to accept the proposal of CP for full 

service trackage rights over the line east of the Hudson betv/een Selkirk and 

Fresh Pond. 

Dated: December 10, 1998 Respect(ully si 
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JOINT STATEMENT 
OF 

THE HONORABLE GEORGE E. PATAKI 
AND 

THE HONORABLE RUDOLPH GUILIANI 

We are George E. Pataki and Rudolph Guiliani, Govemor of the State of New York and 

Mayor of the City of New York, respectively. We are otfering this Joint Statement in support of 

the plan submitted by Canadian Pacific Railway (CP) to bring competitive rail service to New-

York shippers, consumers and communities east of the Hudson River in the counties south of 

Albany. The CP plan was filed in this proceeding on November 30 ! 998. 

New York State, b) and through its Department of Transportation, and New York City, 

by and through the New York City Economic Developmer* Corporation, have actively 

participated in this important proceeding since CSX Corporation and Norfolk Southem 

Corporation first presented their proposal for the division of Conrail in the spring of 1997. Their 

application, involving 2,000 miles of Conrail owned and operated track throughout New York 

serving all major cities and the Ports of New York and New Jersey, was and is of enormous 

direct economic importance to the New York businesses, consumers, commuters and inter-city 

rail passengers who de oend upon eificient and low-cost r . i service. The maintenance of a well-

coordinated and competitive freight rail system is a particular imperative for New York 

businesses who compete locally, nationally, and intematiotially in the provision and sale of raw 

materials, products and finished goods. Whether it be the movement of fruit and produce to 

Long Island, finished goods and products or municipal waste from in and around the City, or 

grain, wood pulp and other raw materials to Hudson Valley enterprises like ADM and Fort 

Orange Paper, a competitive and .efficient rail transportation system is a significant component of 



New York's economic well-being. 

After careful consideration, including extensive internal study and public input on the 

transaction's impact, the State and City concluded that improvements to the original CSX/NS 

Conrail division plan were necessary. While the transaction offered the promise of enhanced 

efficiencies and service for many New York shippers who have been beholden to t le Conrail 

monopoly since the 1970s, certain core inadequacies in the application needed lo be addressed. 

Through Comments and a Joint Responsive Application, the State and City called upon the 

Board to protect and enhance rail competition in various geographic regions, including the east-

of-Hudson counties south of Albany; promote the interests of inter-city and commuter passenger 

service; and generally safeguard the rights and interests advanced by the hundreds of millions of 

dollars in State and City rail infrastructure investment made over the past 25 years. The State 

and City also supported various public and private constituent rail user interests that will be 

impacted by the transaction. 

In its final decision approving the proposed Conrail division, the Board included a 

number of conditions responsive to the concems raised by the State and City. Prominent among 

these was an order requiring CSX to grant CP full access trackage or haulage rights to serve 

shippers and receivers accessible to the Hudson Line, which mns east of the Hudson River from 

Albany to Fresh Pond Junction in Queens. Under the division plan put forward by CSX and NS, 

freight service over the Hudson Line would have been controlled solely by CSX. 

We commend the Board for it's action imposing the pro-competitive east-of-Hudson 

condition, which was requested by the State and City in their Joint Responsive Application as a 

Means nf restoring the benefits of inter-railroad competition to shippers in the east Hudson 

Valley, in New York City, and on Long Island. We understand that the Board initially ordered 



CP and CSX to attempt to negotiate an agreement as to the precise economic and operational 

terms that would govern CP's exercise of the prescribed rights. Since no agreement could be 

reached between these parties, however, it now rests with the Board to set the applicable terms 

and conditions. 

On November 30. CP and CSX submitted competing proposals for implementation of the 

eastK)f-Hudson condition. Wc und rstand that CP's trackage rights plan would allow that carrier 

to serve aU shippers, yards and railroad interchanges between Albany and Fresh Pond, without 

restrictioa We understand further that the terms proposed by CP - including the fees that CP 

would pay to use CSX's portion of the line - are essentially identical to the tenns that CSX and 

NS already agreed to for the trackage rights that they granted to one anothtr as part of their 

Conrail plan. In contrast, CSX has proposed an arrangement which would preclude CP from 

service shippers or interchanges north of The Bronx, and would require CP to pay much higher 

trackage rights fees than CSX and NS are charging one another. 

On behalf of the New York citizens, communities and businesses that we represent and 

serve, we urge the Board to select CP's plan as the better altemative. CSX's proposal, by 

comparison, is uneconomic and would arbitrarily and unnecessarily exclude some shippers from 

the benefits of competition Effective rail competition for lU east-of-Hudson shippers at the 

lowest reasonable cost was the central goal of the Joint Responsive AppUcation, and is most 

consistent with the Board's own mandate in its final decision in this case. 

The Honor̂ Sle George E. Pataki 





SUPPLEMENTAL VERIFIED STATEMENT 
OF 

JOHN F. OUIMAN 

My name i s John F. Guinan, and I am Assistant 

Commissioner f o r Passenger and Freight Transportation of the New 

York State Department of Transportation. I previously submitted 

a V e r i f i e d Statement and a Rebuttal V e r i f i e d Statement i n t h i s 

proceeding, which addressed the need f o r enhanced r a i l f r e i g h t 

service and i n t e r - r a i l r o a d competition throughout the region east 

of the Hudson River from Albany t o New York C i t y and Long Island. 

This important public i n t e r e s t was admirably served by the 

cor. l i t ion included i n the Board's July 23, 1998 Decision 

approving the d i v i s i o n of Conrail, which requires CSXT t o provide 

Canadian P a c i f i c Railway w i t h u n r e s t r i c t e d trackage or haulage 

r i g h t s over the Hudson Line between Albany and Fresh Pond 

Junction, NY. 

Because CSXT and CP were not able t o reach agreement on 

the terms t o govern CP's competitive access t o the Hudson Line, 

the matter now must be decided by the Board. To tha t end, on 

November 30, 1998 CP and CSX each submitted a proposal f o r CP 

trackage r i g h t s i n f u l f i l l m e n t of the Board's east-of-Hudson 

condition. We have reviewed these submissions and, as discussed 

i n detai.l i n the preceding Response, New York supports adoption 

of the CP plan as more consistent w i t h the needs of the affect e d 



shipping p u b l i c . The primary purpose of my Supplemental 

Statement, however, i s to address an aspect of the CSXT 

submission which, i f l e f t without comment, could leave a fa l s e 

impression as t o c e r t a i n relevant fac t s . 

CP and CSXT's trackage r i g h t s plans each contemplate CP 

operations over the Oak Point Link, a new r a i l l i n e segment b u i l t 

by the State of New York t o enable f r e i g h t t r a i n s to bypass 

m u l t i p l e commuter r a i l l i n e s i n the v i c i n i t y of The Bronx and Oak 

Point Yard. C.̂ .i '1 began operations over t h i s l i n e segment l a s t 

month under a permit issued by the State, a copy of which i s 

attached t o my Statement as Exhibit (JFG-02). 

CSXT's November 30, 1998 submission includes a V e r i f i e d 

Statement by Mr. Steven A. Potter, who addresses various aspects 

of CSXT's l i m i t e d trackage r i g h t s proposal. At pages 13-15 of 

hi s Statement, Mr. Potter discusses the compensation that he 

believes CP should be required t o pay CSXT, which he says should 

include a cost of c a p i t a l r e t u r n component based on the " f a i r 

market value of ... the f r e i g h t r i g h t s on the p o r t i o n [of the 

Hudson Line] owned by the passenger a u t h o r i t i e s . . . ." (V.S. 

Potter at 14). Though unstated, i t appears that Mr. Potter i s 

inc l u d i n g the f r e i g h t r i g h t s over the Oak Point Link that CSXT 

would i n h e r i t from Conrail as part of the "value" that should be 

r e f l e c t e d i n the CP payment. 
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The reasons why New York believes the Board should 

r e j e c t CSXT's proposal (including i t s trackage r i g h t s 

compensation formula) i n favor of CP's are explained i n d e t a i l i n 

our Response. Regardless of how the issue of compensation i s 

resolved, however, CSXT should not be e n t i t l e d t o any payment 

re l a t e d to CP operations over the Oak Point Link, As the terms 

of the Conrail permit (JFG-02) p l a i n l y show, that c a r r i e r (1) has 

no ownership or other investment i n the Link; (2) pays nothing t o 

the State f o r use of the Link; and (3) does not have exclusive 

f r e i g h t service r i g h t s over the Link. A l l C necdo t o operate 

over that l i n e i s a permit from the State, akin t o that granted 

t o Conrail which i s to be assumed by CSXT. Inasmuch as 

Conrai1/CSXT's non- xclusive f r e i g h t r i g h t s over the Oak Point 

Link w i l l not be reduced or devalued by a grant of s i m i l a r r i g h t s 

t o CP, there i s no basis on which CP should be required t o 

compensate CSXT f o r use of that l i n e . 



State of New York 

County of Albany 

ss: 

John F. Guinan, being duly sworn, deposes and says that 

he has read the foregoing Statement, knows the contents thereof, 

and that the same are true as stated to the best of his 

knowledge, information and belief. 

Sworn and subscribed -before me 
this ^/^^y day o f / y T y / ^ / y ^ 1998 

Notary Public 

My Commission expires: 



Exhibit ( J F G - 0 2 ) 

NEW YORK STATB DEPARTMENT OF TRANSPORTATION 
REAL ESTATE DIVISION 

PERMIT FOR USE OF 8TATE4DWNED PROPERTY (Airspace Occupott) 

P.LN. 8935.65 Penal Accoiw No XiOSO Proper̂  Locatiai South Brenx Oak Pgua Link -10.000 feet of 
raikoad Irtck from 800 fi*l north of the north €od of the track siflipoR stnicto 
tiiffi east 6,000 feet along an easenvnt throu^ theHarimRivar Yard lofteNortbreaslan nd oflliBeisamc 
atthoHarlemRiverYardpropeny lineatEast I32'*'Str«tbelweenWalnul«idWillw 'HMPrarises 
are located in the Bronx County in the City of New York. The Map and Pared Nun*«rs thai mrice up the 
Pretaises appear bdow. 
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TbeMap and Parcel Numbers dut sake up tixPrcnises tbei«a co die previous paf̂  iadufinglbBEasamit 
h îts ±3.1 aie incorporared by referoice in the Lease Agrmnent between NEW YORK STATE 
DEPARTMENT OF TRANSPORTATION aod HARLEM RIVER YARD VENTURES. INC., (Appoodix 
B) and fmther recorded in a deed Io Conrail dated October 24,7978 and recorded Noveote 16.1978 on Reel 
376 of Deads pa§i 666 (Appendix C). These Premises CuKludiDĝ rdaledEasetneQts)eoa:prisateUae of 
railroad coDnecung the Men-o-Nonfa Convnuter Baiim«H property (over nfaidi CoDraU holds certain rif^} 
in Ifae vicinity of High Bridge with the Conrail-owned proper̂ ' at the east end of Hariao River Yard 

THIS PERMIT, nade this 2nd day of October 1998. btit effective on or about the 11 day of October. 1998. 
&e date of final approval of completed work as evidenced by ecdiange of correspoodenoe bemnoi the parties. 
Tho PERMIT is bAween the 

Coosolidaled Rail CotporatiaD 
C/O lobn J. ?Bylar, Associate General Couosd 
2001 Market Stieet 
P.O. Box 41416 
Phiiaddphia, PA 1910M416 

hcrcinaflw refen̂ ed to as "Tennittee", and the COMMISSIONER OF TRANSPORTAIION FOR THE 
PEOPLE OF THE STATIE OF NEW YORK, hereinafter r«fined to as "the Staraf, 

WITNESSETH: 

WHEREAS the Stue is the owner of the above identified properly, herdnafter rcftcred to as "property" or 
"premises*'; and 

WHEREAS, m^wvy and TransportaiioD Law autiioiizes toe State to crta into pennits; and 

WHEREAS the Pematlee wishes to use and occupy said propony, 

NOW, THEREFORE, the State herdby grants this PERMIT to tbe Pcnnittê  suk̂ ect to the foUowiŝ  
covenants and conditions: 

1 The property covered by This PERMIT shall be used only &r4ie purpose of 

The through and local trackage rî bis to operate canmcn and contract carriar nfl service evorte 
Oak Point Link from the Hudson Line through iiC Harlem River Yard Intenmdal Tenninal to and 
fram the Caarafl owned property at 4ie ast eod of Hailem River Yard and for no ottiar purpose 
whatsoever. ThePenrnttee, stiiseiqK&sê sbaUfilefbraaddiligBalltypUiYUeallnBcê ^ 
Transportation Board CBowcT) approvals or exanpttoQa to conduct uaosiiuu carrier qperaticiB co 
the Oak Point Link. 



2. The fee to be diarged shall br. Sl .OO f waived) beginning on tbe d&ctive dau of dtis PERMIT as iirst 

written above. 

3. The Pcnntttee understands and agrees that the fee set forth in provision 2 nmyba update TheStatewili 
provide the Pvmittee at least thirty (30) days pnor notice of any fise dbange. If ths Pennittee disagrees wifli 

proposed change and the parties are not able to agree upon a new fee, ifaen either party may subnat die 
natter before the Doard under 49 C. F. R Part 1108.1 Bt seo. The pames agree to be bound by the 
determinatiooCE) tnade by the 8rb<trator(s) under this provision. Following «ny discontinuance of the 
Pansttee's opcnitions as authorized by the Board, the Pemattee shall immediately vacate the premises. 

4. Permittee al the Permittee's expense and for the term of ttie PERMIT, shall fimnish and show evidence of 
General Liabihty bisuniooe coverage issues by an insurance canier licensed to do business in the State ofNew 
York for the protectinn of the Stale of New York and Pmittea against at^ daims, smts, denoands or 
juĉ jmoitt by reason of bodily injury, including deatt)» andfor any daiiiB resuhing m property damage arising 
out of operations covered by ̂  PERMIT, Sudi General Liabihty In.sunDce diall nanoe the People of tfie 
Stale of New York as an additional insured. Permittee will be najuired lo cany insurance of the following 
kinds and amounts: 

«- Pttbiic LiabiUw hisuiance Is provided for <\ |un|r "f than SIO.OOO.QOO Sinde LimiL BodUv 
Inimv and/or Property Diimtc oombiHi H i t M r " " ^ ' ^ outoibodiTv iiAaias yi or death of 
perwBy in anv one occaroace aĝ  far damaec to or deatnuaion ef nronemr. indiidiqc th" Ifff 7*̂  
f henaof. in anv one openrteBCC. 

b. Proiactivc PublicLiabOilv Insniance is piovidedlbra lir*' ' i m f Slg.OOO.09n Ugjl 

Mew Yoik ID bear lirnur nlatw 

Railroad ProMc<<^Pl^ll7ViflVi»*Yh'W^4m^^ 
l.̂ yit Bodihf Inhirvand/orProDertYr>aw»geeMwbhiad.%d«iMff̂  
Ar̂ lg nf .11 geffiDitf in anv onc occnnmce an< «r *m^n iB f*" 1fiBrr"i« rfrPW^ hMfatfagthe 
)p«rf^fetheJcorinanTo»icecrugencc.Sticfamman^ 
iiî aŷ .DOO OOOferdaniaaBsaiaicsulic '̂̂ r'llMa ?wc ocmrfence. 

Approval of this PERMIT shail be contingent upon receipt, by \.ie State; of evidonoe of insunnce coverage 
or evidence dul die Ptnniuea is self insured. 

The PermiUee will fimish the State with a (30) thirty d^s) prior wiiiten notice cf aqr rmdbttion or efaangs 
m the policy ccndidons. I f ^ insurance is caocded, lapses, oris mofifiad ina mmoarihasradiiceB die levd 



of coverage, and tha P aniitiee fiuls to reinstate ireurance (or in the case of modî  
coverage) within five (5) business days after notification of Ibe canceUahcn. lapse or modificatian is received 
by the Stale; the PERMTT shall be voidable at the sole option of the State. In such ovait. the Parnatlee shall 
me for and diUgendy pursue, at its ocpaase. all necaaary Board authoriiy or oceraptioa to cease operations 
ovff the Oak Point Link, and upon securing satoat shaU vacate the Oak Point Unk fioi^ 

5.̂  Consistent vwith "Oie apportioned responsibilities assumed under Section 20 of this Agreanooi. Pmnitteo. 
ai its expoisc, shaU be responsible for all repairs, inftavmata ca maintenance work of aiv kind oo the Oak 
Point Link, and al aU tiroes shatt maintain the track in a condition at least adet^ 
AdminislratiwaasiZ standards. From tine to time, the State may inspect the track to detmiinew*iefter 
san»isingoodr«j)airinaccordancewiltthttProvi»ioa The PenrittwshaUmsure tbat no unsafe, hazardous, 
unsanitary, or defective conditions exist on the track. 

6. Pmnitloe hereby agrees to adnit Stale represoJialives and prospertive purchasers or othar potential 
permneB to exanone these prenisB during reasonable bosinas hours. 

7. Pennittee shall not place or store, or aUow others to place ornery any flammable ecplosive hazard 
toxic or ootrosive materials of any desctiptioo. garbagpor any materials commonly rafcrredto as "junk" within 
the PERMIT area, except fud kept in the ordinary course of rail operations. Failure to con̂ ly vwth this 
provision tnay result in a ten (10) dag's wiilten notice of canceJlaticD of the PERMIT in accordance with 
Provision 12 of the PERMTT. Tbe Pennittee iirspowrible fix djerarnoval of these materials. Nothing in this 
provisicn shaU be constmed in limiiaiimofPcmiitloe's respoosibilrly as a aniw Qndoding i Jeh acajvities as 
are customarily incidoital theretô  not U tUs provision intovdod to supersede aiiy nile or r^ation of the 
Federal Railroad Administratioa 

g. AUariangenjents of services for utilities. rcnx>val of garbage rubbish, te^^ 
by the Peraatiee at the Permittees expense, unless hewafter specified. The State shall have no responsibility 
to provide any services not specifically set forth in vwhij«ho«^ FemittBe is respcwiWe for k«ping and 
namtaininglhe preoBso iniiafr andckaneoodrton. fiar theri^ 

Utter, snow and ica 

9. TTJB parties shanperfbnn their duties in ooBt̂ diancB witfi 
laws, ordmanca. codes, niles and regulations affecting the use of the property. N«ther1he Stale nor Pemattee 
shaU cauiua or aUow any mc or activity OQ the premiaes incoosistmi 
any use ar activity on the pnamses wfcich may require a peroat or other approval by a govemmail agency 
vvithoul having lawftxUy obtunod fucii penrii or approval 

10. The partiaacknovi/ledje tiiat this instiTin»t is not alaase but U merely a P 
and thwrfore a landlord̂ anant relalicahip is not hereby created; and furt^ 
Section 5-3ai of tb.G«ieralObligaIions Law does not apply to this PERMH" to the a x ^ 



11. The Stata shaU have no responsibihtyv̂ ialeverfbr the loss or destruction of aiq̂ in̂ jTOvemexits made by 
the Pemitte or for personal property stored or being used (a the premisas. 

12. TioM PERMIT shall r«min in effect for an initial base tenn of r.vo (2) yean firom the dale hereof. 
Thereafter, the t«m of tiiis PERMIT shall be autotnaticaUy odended for successive two (?) year periods, 
unless notice of canceUation is givm by ehher party not leas ttan flniiy (30) 
tam or ai^ subsequent extaidcdtena Actual termination of this PERMTT shaU be stibjert to prior approval 
ofthedisconrinuanceofsepince over the Oak Poiiit Link by IheBoard or its successor as n a ^ ^ In 
the evan that the Stale ©ves notice of terrainaJion. the PennitlBB. at its expoiŝ  shaD promptly far and 
diligertly pursue necessaiy Board approvals (or exeoptions) lo discontnue service. 

13. The Stale actaiowledges that ftePermitiee is a party to a Railroad Ccolrd AppUcation 
(Finance Docket Number 33388) CSX Transportation. Incorporated, will succeed to tat Permteee'i interest 
intheprorisK. However, Penritiee shall not sublet the premises nor asslga or transfa the PERMTr to any 
other parties in part or in «*Dle without the prior written consent of the State. Failure to con̂ ly widi this 
provision nay result m ten (10) days vwitten notice of canodlatioo of fte PERMIT. Cancellation by lhe Siate 
will not occur without prior abandonment cr discontinuance suftxaity firom die Board er its successor, hi ttie 
evait Aal the State gives notice of tHnunahon, the Permittee, af its esqien^ 
necessary Board approvals (or cxoaptions) to discontinue service. FoUowing such auflioitod abiodonnffll 
or discontinuance of the Pennttec's operations, the PermittBe shall be required to imnediately vacate Ibe 
premiss, Nothing in thuprowionshaU be consUijed to llnA or dav »«ss to anv aiditioiud earner 
be required pursuant to any decision or condition imposed by the Board in Finance Docket Nuniber 33388. 

14. h is uadastood and agreed by and between fee pailies Aat the Peraatiee will not be eotitled to any 
relocation benefits provided under State and Federal law. 

15. PermitleeagreesandundorstaodstbattheStateisundernoobUgationtoidllheproper̂ tclhePenito 
and that no commitment, express or unphed, is made by the State to give the Poniitee any pteeô ptivc right 
of purdiase. 

16. In accordance with Article 15 of the Executive Uw (also known as die Human R i ^ Law) and all oflier 
Slate andFederal statutory and con5ti.tutionalnoD-dl6ainanalionproviskaiB.thePernit̂  
against any eraployee a applicant for employment because of nu*̂  oeed, cdor, sex, nattonal origin, age, 
disabihty or marital sianis. NdfliershanthcPomiitleediscriminateinthcuseof this prenases or any access 
thereto if such prensses il used as a public accommodation or in connectico wife a puhDc services 

17. Permittee hereby agrees to mdemdfy and save har,-4eB6 the Slate from any daiffl or loss mdudlng lagal 
exp«is6 by rason of the use or nasuse of the prenasee under this PERMTT and/or firom may claim or lass by 
reason of arv acddoQt or damage to iny person or property bemg on said pretnuai, earned 

eoployees or ageots. 



18. If any of the provisions of this PERMTT are held invalid, such kvalidhy shall not aflEw or impair other 
provisions hereui which can be given affect without the invaUd provisions, and to this end the provisions of this 

PERMIT are severable 

19, Tbe Pmnittee will provide or will cause to be provided common and comraa earner rail fi-eigbt s«vice 
over lhe completed Oak Point Link, in a cartful and proper raanofJ and cotnply wi* and occfoimto or caused 
icvoc oonpliod with and conformed to all appHcahle Federal. Stale and Local hiws, ordmances and regulations 
in any way relating to the use, rail service or maintenance thereof. The State shall be under no obhgation to 
subsidize and the Penottee shall not daim cr apply or subsidization of such service 

ZO. The Stale aoknov̂ edgcs that it is responsible for the maintaiance of the Stnicnire of the Oak Point Link. 
For the purposes of this Section, the Structure indudei the piers, pier caps, beams, deck, railing and fencing 
thai form the struchire of the Oak Poinl Link. The State Is also responsible for the maintenance of die 
fendcringsystemdesicoedtoprotectthestructmeficomcollisionwilhwaterbô  Tne Slate shall retain 
responsibility for the raainienance of the eniiedded rail festawrs on the Smichire. The Permittee shall only 
be responsible for the maintenance of flie rai finduding resilient pads and plates) cn the stnidure and the track 
(including rail, tics, ballast and conventicnal rail anchors and/or fasteners) on tbe ai-gradc secaims. The 
Permittee wUl notify the Stole of â y wreck or deraflment If any engine, car or other equipment is wrecked 
or derailed on the Oak Point Link, the Pennittee will without unnecessary delay remove or rorail the engine, 
car or other equipment The Pwinittec shaD oily be responsible for the cost of any damage caused by its 
negligence or by thencghemceof its sub-pamttlees. The Pemittee shall not be respcnsiblefor damage to the 
rail tr^k and Stmcture as defined herein caused by the State, any other pcfininee 
third parties odier than the Permittee or its sub-pomittees. 

21. The Pa-nattee shall allow the ai-grade pedestrian crossing thai servics a w«terbonie feny fijr Yankee 
Stadium to continue to function TTie Pennittee may require thai die feriy service operators provide the 
Peroiaee with a schedule of proposed uses in advance of any proposed ae. The Pemiuet mat also regulate 
lhe use of this crossing TO allow for safe cotnnxxi carrier rail firdgbt oparatiom ovar the Oak Po 

22. Wilhrespecttooccnpande5custi5inaiityitiVolvingpipe.wire,aos«ingsaigra^ 
tbe Stale shall grant all non-rail rdated occupandes nfHiS property, subject to securing Pmnitiee's approval, 
whxdi shall not be unreasonably withhdd, that sudi use will not interfsr. with rail operaticro. Similarly, the 
Permittee shall gram all rail relaled occupandai of the property, subject to securing Stale's approval, whidi 
thall not be unreasonably withbdi that sudi use will not inteffere with Stale's operations. Revenue, cost and 
expoises shall befor die account of the granting party. Axy ocajpandi» granted by Pennittee ahall provide 
for their tenmnation upon the tendnation or assignment of this PERMTT. Any occupancy granuxl by dther 
pany h««to shall provide for insurance or otiier appropri*u indetmity protecting the Slate and PermitiBi from 
and againslaî r loss Of danegeassodated with grantoe'suse or occupancy of the premises ô  

of Pern̂ ttee's rafl operations tberoa 
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R. Paul C*r«y 
CO wtt tauatJn, vtao, being duly Vworn, did d t » » B and xJiit If^flB^ftMWWHi 

his buaideas addreaa i» 2001 KarV^t Screet, 12-a 

In Philadelphxa, PA 
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che corpor^tLLan described La and which execra';:ad che Core9oiAg uoacrriaMm;; chac cbay 
sLgned the ir '••'^^C'CP IPY "•''̂ ^^ t̂*" 

NOTARIAL SEAL /» , § . 
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Boazd o£ Dlxrcecora of sa id cozpoTacion. 

togidna.! Ravi Evcace Of f i e c c 

afFtuov£D: canni^r^4.ancr of TVaaspoircaeion fojr ch« People of Xba Sca.cc of 'aw ZesJc 

r . Ratal saca^ir p l -r i s ion 
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APPENDIX A 
STANDARD CLAUSES FOR ALL NEW YORK STATE CONTRACTS 

The psities to the attached contracl, ilcensa, lease, amendmant or otDer agfeement of tny kind 
(hereinafter, "tha contract" or '^his contract") agree to be tiound by the following clauses which are herebty 
made a part of the contract (tha word "Contractor" herein tmtmn to any party other than th^ State, whether 

, a contractor, licensor, licensee, lessor, lessee or any other party): 

1. DCECU70RY ClAUSE. In accordance with Section 41 of lha State Finance Law, the State shall have 
no liability undvr tiiis contract to the Contractor or to anyone else beyortd funds appropriated and avaiiabia 
for this conlracL 

2. NON-ASStGNMENT CLAUSE, in accordanos with Saction 136 of the State Rnance la)*,, ihis 
contract may not be assigned by the Contracior or its dght, litle or inten»sl tharcin assigned, transferred, 
conveyed, soblet or otherwise disposed of without thm previous cor.sent, in writing, of the Stata and any 
anempts to assign the contract without the State's written consent are null and void. The Contractor may, 
however, assign its right to receive payment wilhotrt the State's pn'or written conaant unless this contract 
concerns Certificates of Participation pursuant to Article ^ of the State Finance Law. 

3. COMPTROLLER'S APPROVAL. In accordance with Section 112 of the SUtc Finance Law (or, if 
this contract Is with the Slate University or Cily University of New Yorli. Section 355 or Section B218 of 
the Education [PM], If this contract exceeds $5,000 (CZO.OOO for carUin SliJ^.Y. and C.U.N.Y. contracts), or 
if this is an amendment for any amount to a contract which, ss so amended, exceeds said statutory amount, 
or if, by this contracl, the Stitte agreas to give something other than money, it shall not be valid, effective 
or binding upon tha State until il has beeri approved by the State Conptroliar and filed in his offlca. 

4. WORKERS' COMPENSATION BENEFITS. In accordance with Section 142 of the Sute Fmance Law, 
this contract shall tie void and of no force and effect unless the Contraeior shall provide and malntalrl 
coverage during the life of this contract for the benefit of such employees as ara required to ta covered 
by the provisions of the Workers' Compensation Ijiw. 

5. NON-OISCRIMINATION REQUIREMEKTS. In accordance with Article 15 of the Executive Uw (also 
known as the Human Rights Law) and all other Stata and Fodaral satutory and oenstltutional non
discrimination provisiorts, the Contractor will not discriminate against any employee or applicant for amploy. 
ment because of race, creed, color, sex. national origin, age, disability or marital atatua. Furthermore, in 
accordance with Section 220-a of the Labor Law, if this If a contract for the construction, alteration or 
repair o( any public building or public work or for the manufaciure, sale or diatributlon ot rnateriais, equip
ment or supplies, and to the oztent that this contract shall be performed within the SUte of Naw Yoric, 
Contractor agrees that neither it nor its subcontractors shall, try reason ot race, oraed, color, disability, 
sax or national origin: (a) discriminate in hiring against any New York. Slata citizen who Is qualified and 
available to perform the work; or (b) discriminaie against or intimidate any employe* hired for the perfor-
manoe of v^ik under this contract. If this Is a building servlee contract as defined in SecUon 2 X of the 
Labor Lew, than, in accordance with SecUon 233 thereof. Contractor agrees that nalth^ It nor Its subcon
tractors shall, oy reason of race, eraed, color, national origin, age, aex or disability: (a) discriminate in 
hiring against aiiy New York State citizen who is qualified and avallabla to perform the wortc or (b) 
discriminaie against or intimidate any employee hired for ttw performance ol work under this oontracl. 
Contractor Is subject lo fines of SSO.OO par person per day for any violation of Section 220-e or Sacilon 
239 as well as possible termination ol this conttact and forfeiture of all moneys due hereunder for a 
second or subsequent violation. 

6. WAGE AND HOURS PROVISIONS. If this is a public wortc contract covered by Article 8 of the Labor 
Law or a building service contract covered by Article 8 thereof, neither Contractor's employees nor tha 
employees of its sut>conlractors may be required or permnted to work more than tha number of hours or 
day« stated in said statues, except es oiharwise provtdad In the Labor Law and as set fonh In prevaiUng 
wage and supplement schedul«fi issued 'jy the State l.abor Oepartmenl. Furthtrmore, Coniraetor and Its 
subcontractors must pay at least the prevailing wage rate and pay or provide the prevailing supplements. 
Including the premium rates for overtime pa.Y, ac datennlned t>y the Stata Labor Depanment in aooordanca 
with the Labor Law. 

7. NON-COLUUSIVE BIDDING ReoUIREMKNT. In acooniance with Section t38.d of the State Plnancc 
Law. If this cor̂ tract was awarded ttased upon tha submission of bids, Contractor warrants, undar penally 
of perjury, that iu bid was arrived at independently and without collusion almad at restricting competilion. 
Contractor further warra>-<« that at the time Contractor aubmittad Ka bid, an authorlxad and rasponsible 
person executed and oellvered to the State a non<elluslve bidding eanirioaiion en Contractor's behalf. 
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Q «• NIf*^*^'ONAL BOYCOTT PROHIBITION. In accordance with 8*rtion22W of the Labor Uw and 
Spctlon 139-h of the Stata Pinanr^ Law. if mis contract exceeds $5,CO0. the Contractor agrees, as a n i t e r S 
conditon of the contract, that neither the Contractor nor any subatvttially owned or affiliated person 
pannafshlp or corporation has participated, is participating, or shall participate in an internatlonaJbo'vS 
n vtolat.on of the cdcr^ Export Administration Act of 1979 (50 USC AppL Sections 2401 et seq.) o r ^ S S I 

t.ons thereunder, if such Contractor, or any of th.. aforesaid affiliates of Contractor, Is oo^J^cted or Is 
otherwise found to have violated said law. or regulations upon the Hnal determination of the United Stttes 

• Commerte Department or any other appropriate agency of the United States subsequent to lhe contract's 
execution, such contract, ameftdment or ntoditication themto shall be tendered forfait and void The 
Oont^lor shall so notify the State CompVo-lcr within fi-e (S) business days of such convection deter 
mmation or disposition ol appeal (2 NVCf̂ P 105.4) '>-"an, oexer 

I , 4 ^ ^ ' ' ' ' RISHTS. The SUI* shall have all of its common law -equitable and sialutofv rlohta of 
set^ f. These rights shall tacluda. but not be limited to. the Statrt op Vn towShTold for t ;?puS?ses 
lLf.?wl*l2L«rS"t?7hf«"!i*/^' Contraotor und« this coqtract up to any amounts due and owfna to the 
Stale wrth regam to this contract, any othar contraet with any Sute department or agency, includinc anv 
contracl or a term oommancing prior to the term of this eoniiact, pUw any amounts due w S ^ i S ^ 
the State for arty other reason Including, without limitation, tax dei^^W«Ka^.a d d b v j u J S i S ^SSrtaS 
penalties re alive ihewta T l , . Sute shall exercise l u setoff rt8hUri^rdi!;.^J^^^ 
t.ces Including in cases of set-off pursuant to an audi t. the fInalluiaon of such audit by the State aoenev 
Its represenUtives. or the State Comptfollar. » • *i»»o a9C"oy, 

10. RECORDS- The Contractor ahall establish and maintain complete and accurate books racotds. 
documents, accounts and other evidertce direclly pertlnert to performance under this oontracl ftu^e^S^r 
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admlnislraiion purposes and for any other purpose authorized by law. 
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purchase the goods or services or leaae the reai or poi»onal property eeveMd by this contrwS or 
lease. The in'om^ation Is maintained In New ratx Slate'r Central Aeeountino Byaum by tha Direc
tor of S U U Accounts, Offlca of the Bute Comptrollar AESOB. Albany. Naw Vbrk ia3B 
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VERIFIED STATEMENT 
OF 

RICHARD K. BBRKARD 

My name i s Richard K. Bernard, and my business address 

i s 347 Madison Avenue, New YorJc, New York 10017. I am Vice 

President and General Counsel of Metro-North Commuter Railroad 

Company ("Metro-North"). I am making t h i s Statement i n support 

of the State of New York's Response to competing plans submitted 

t o the Board on November 30, 1998 by Canadian P a c i f i c Railway 

("CP") and CSX Transportation, Inc. ("CSXT"). The subject of 

each plan i s the terms that would govern the exercise of trackage 

r i g h t s by CP over the so-called Hudson Line, which runs between 

Albany and Fresh Pond Junction, New York. 

Rail Freight service over the Hudson Line presently i s 

provided by Consolidated Rail Corporation ("Conrail"). Under the 

plan f o^ the d i v i s i o n of Conrail put forward i n 1997 by CSXT and 

Norfolk Southern Corporation, CSXT would take over Conrail's 

operations on the l i n e . I n i t s July 23, 1998 Decision i n t h i s 

proceeding, t h i s Board conditioned approval of that d i v i s i o n plan 

on CSXT granting u n r e s t r i c t e d trackage or haulage r i g h t s over the 

Hudson Line, f o r the purpose of promoting competitive r a i l 

service f o r shippers east of the Hudson River from Albany south. 

As explained i n an e a r l i e r V e r i f i e d Statement submitted 

i n t h i s proceeding by Metro-North's then-President, Donald N. 



Nelson, Metro-North controls and operates passenger service over 

a segment of the Hudson Line between Milepost 75.8 near 

Poughkeepsie and Milepost 6.6 i n The Bronx, where the l i n e 

connects w i t h the new. New York State-owned Oak Point Link. 

Metro-North controls the l i n e pursuant to a long-term lease from 

the segment's owner, American Premier Underwriters, Inc. (a Penn 

Central successor). Conrail operates over the Metro-North 

segment using trackage r i g h t s granted by Metro-North i n an 

agreement dated as of January 1, 1983, a copy of which already 

appears i n the record i n t h i s case as Exhibit (DNN-02). 

Supported by expert testimony from New York witness 

Walter H. Schuchmann, Mr. Nelson confirmed that the Metro-North 

p o r t i o n of the Hudson Line had adequate available capacity t o 

support operations by a second f r e i g h t c a r r i e r , as eventually 

contemplated by the Board's July 23 condition concerning CP. See 

NYS-11, October 21, 1997, V.S. Nelson at 7-8. He also confirmed 

Metro-North's w i l l i n g n e s s to negotiate a trackage r i g h t s 

agreement w i t h such a c a r r i e r s i m i l a r to that i n e f f e c t w i t h 

Conrail, toward the goal of promoting competitiv> r a i l f r e i g h t 

service east of the Hudson River ( I d . at 9). 

Following issuance of the Board's July 23 Decision, 

Metro-North representatives met wi t h t h e i r CP counterparts t o 

discuss terms on which Metro-North would grant CP trackage r i g h t s 

-2-



over the segment between Poughkeepsie and Milepost 6.6. These 

negotiations are continuing, and we expect t o reach a mutually 

s a t i s f a c t o r y agreement i n the near f u t u r e . 

We have reviewed the a l t e r n a t i v e trackage r i g h t s plans 

submitted by CP and CSXT on November 30. Metro-Noi 'h agrees w i t h 

New York State that the CP proposal i s more f a i t h f u l co the terms 

of the Board's east-of-Hudson condition, and to the goals and 

in t e r e s t s of the p a r t i e s that requested that condition. The 

p r i n c i p a l purpose of my Statement, however, i s to h i g h l i g h t and 

address two (2) elements of CSXT's proposal which e i t h e r 

e x p l i c i t l y or i m p l i c i t l y misrepresent the nature and extent of 

Conrail's current -- and CSXT's future -- r i g h t s over Metro-

North's p o r t i o n of the Hudson L i r e . 

The V e r i f i e d Statement cf CSXT Witness Steven Potter 

addresses, among other things, the compensation that CSXT 

believes CP should pay f o r the r i g h t t o operate over the Hudson 

Line (V.S. Potter at 13-15). Included i n the amounts tha t CSXT 

claims i t should receive i s an " i n t e r e s t r e n t a l " calculated on 

the basis of the cost of c a p i t a l invested by CSXT i n the Line. 

Witness Potter defines t h i s investment as "the f a i r market value 

of the j o i n t f a c i l i t y assets, i n t h i s case, the owned p o r t i o n of 

the Hudson Line and the f r e i g h t r i g h t s on the p o r t i o n owned by 

the passenger a u t h o r i t i e s ...." I d . at 14 (emphasis mine). As I 
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read t h i s statement, CSXT i s suggesting that CP should pay CSXT 

f o r the r i g h t t o operate over the p o r t i o n of the Hudson Line 

leased, c o n t r o l l e d and maintained by Metro-North, namely the 

Poughkeepsie-Mott Haven Junction segment. 

I w i l l leave to others the question whether CSXT's 

compensation formula has any merit as a general matter. As t o 

the p o r t i o n of the Hudson Line c o n t r o l l e d by Metro-North, 

however, CSXT has no basis to claim a r i g h t to be paid f o r CP's 

use. The 1983 Trackage Rights Agreement with Conrail (Exhibit 

(DNN-02)) c l e a r l y establishes that the r i g h t s CSXT w i l l have 

over Metro-North's l i n e are non-exclusive, and extend to f r e i g h t 

operations only ( i . e . . CSXT w i l l have no ownership or equity 

i n t e r e s t whatsoever). As Mr. Nelson confirmed i n his e a r l i e r and 

unchallenged testi:tiony, Metro-North -- not Conrail or CSXT -- i s 

the u l t i m a t e a r b i t e r when i t comes to f r e i g h t operations over the 

Poughkeepsie-Mott Haven Junction p o r t i o n of the Hudson Line. The 

empowerment of CP to operate over that segment w i l l not diminish 

or c o n f l i c t w i t h CSXT's co-existent r i g h t s , nor w i l l CSXT be 

providing rp wi t h any r i g h t or in t e r e s t f or which CSXT would be 

e n t i t l e d t o be compensated. Simply put, Metro-North i s the only 

party w i t h a r i g h t t o payment f o r CP's use of the Poughkeepsie-

Mott Haven Junction segment. 

mm wm 
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I n a s i m i l a r vein, the d r a f t trackage r i g h t s agreement 

included i n the CSXT proposal as Exhibit 2 t o Mr. Potter's 

Statement assumes a degree of CSXT contr o l over the management of 

the Poughkeepsie-Mott Haven Junction segment that i s not at a l l 

consistent w i t h the governing contracts and associated r i g h t s . 

At various points, CSXT asserts that i t w i l l c o n t r o l dispatching, 

management, communications and safety compliance on the "Subject 

Trackage," which i s defined to include the e n t i r e Hudson Line, 

and that CSXT reta i n s "the exclusive r i g h t to grant t o other 

persons r i g h t s of any nature i n the Subject Trackage." See V.S. 

Potter, E x h i b i t 2, Arts. 1, 2(a), 4 and 7. However, over one-

hal f of the "Subject Trackage" i s under Metro-North c o n t r o l ; CSXT 

i t s e l f w i l l be operating v i a trackage r i g h t s under an agreement 

that vests Metro-North not CSXT -- with c o n t r o l over operating 

rules, management, maintenance, dispatching, and a d d i t i o n a l t h i r d 

p arty use. See Exhibit (DNN-02), Sections 2.01, 3.02, 3.05, 

4.01. As w i t h compensation, CP's necessary contracting partner 

f o r operating procedures, management and rules respecting the 

Poughkeepsie-Mott Haven Junction l i n e segment i s Metro-North, 

exc l u s i v e l y . 
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State of New York ) 
) ss.: 

County of New York ) 

Verification 

Richard K.. Bemard, being duly swom, deposes and says that he has read the 

foregoing Statement, knows the contents thereof, and that the same are tme as stated to 

the best of his knowledge, infonnation and belief 

Swom and subscribed before me 
this 7* day of December, 1998. 

Notary Public 

MARY LEE 
Notary Public State of NewYool 

— - No 41-4925381 
Qualified in Queens Cour«v ^ 

Commission Expirss • 

My Commission expires : W/ /: 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS --
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

STB Finance Docket No. 33388 (Sub-No. 69) 

RESPONSIVE APPLICATION --
STATE OF NEW YORK, BY AND THROUGH ITS 
DEPARTMENT OF TRANSPORTATION, AND 

THE NEW YORK CITY ECONOMIC DEVELOPMENT CORPORATION 

Comments of the Fort Orange Paper Company 
Regarding the Scope of Proposed 

Trackage Rights on the Hudson Division 

I . 

BACKGROUND 

In Decision No. 102 ("Decision No. 1D2"), served 

November 20, 1998, i n the above-captioned proceeding, the Board 

set December 10, 1998, as the deadline f o r af f e c t e d parties^ to 

' The Board's order i d e n t i f i e s Canadian P a c i f i c Railway 
and i t s a f f i l i a t e s ("CP"), CSX Transportation ("CSX"), the New 



f i l e responses to the simultaneous proposals submitted on 

November 30, 1998, by CP and CSX addressing the scope of haulage 

or trackage rights over the east of the Hudson Conrail line^ 

between Selkirk and Fresh Pond, NY. Fort Orange Paper Company 

("FOPC") submits i t s comments supporting the positions taken by 

CP as well as the NYCEDC and the NYDOT' regarding these rights. 

In Decision No. 89 ("Decision No. 89") served July 23, 

1998, o r i g i n a l l y approving the application by CSX and Norfolk 

Southern Corporation ("NS"' and th e i r respective a f f i l i a t e s to 

acquire control of, divide, and operate Consolidated Rail 

Corporation ("Conrail") and i t s assets, the Board granted i n part 

and denied i n part the New York parties' responsive application 

seeking the imposition of trackage rights for a second 

competitive r a i l carrier on the Hudson Division. As pertinent in 

Decision No. 89, the Board stated unequivocally: 

Therefore, we w i l l impose a condition requiring 
CSX to negotiate an agreement with CP to permit 
either haulage rights not restricted as to 
commodity and geographic scope, or similarl y 
unrestricted trackage rights over the east-of-the-
Hudson l i n e from Fresh Pond to Selkirk (near 
Albany), und r terms agreeable to the parties, 
taking into account the investment that continues 

York City Economic Development Corporation ("NYCEDC"), and the 
New York Department of Transportation ("NYDOT") as affected 
parties; however, i t does net preclude other parties from 
submitting coirtments. As a r a i l shipper on the subject r a i l l i n e , 
a party to these proceedings, and a witness previously supporting 
CP's position, FOPC has a significant economic interest i n the 
outcome of t h i s proceeding, and a right to participate here. 

' FOPC w i l l refer to this l i n e by i t s common name, 'the 
Hudson Division." 

' Collectively i d e n t i f i e d here as "the New York parties." 
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to be required for the l i n e . I f the parties have 
not reached agreement within 60 days of the effective 
date of th i s decision, we w i l l i n i t i a t e a proceeding 
to determine just how the needs of the New York 
parties are to be addressed. 

See. Decision No. 89 at 83 and ordering paragraph 28 at 

177 . 

Pursuant to that directive, CP approached CSX during 

the Summer of 1998 to i n i t i a t e those negotiations. While FOPC 

has no direct knowledge of what transpired during those 

discussions, i t understands that the parties were unable to reach 

any agreement. Moreover, FOPC believes that CSX's insistence 

that the rights granted by the Board did not permit CP to serve 

inter-mediate local customers such as i t s e l f or interchange with 

intermediate connecting railroads such as the Housatonic Railroad 

Company, Inc., were a major point of disagreement. Accordingly, 

on NoveiTtber 10, 1998, CP (with endorsements by the New York 

parties) asked the Board to i n i t i a t e a proceeding addressing this 

matter. After considering procedural schedules proposed by CSX, 

CP, and the New York parties, the Board i n Decision No. 102 set 

the NovenUDer 30, 1998, deadline for opening evidence and argument 

and the December 10, 1998, deadline for r<»sponses. 

I I . 

ARGUMENT 

The issue before rhe Board i s very simple. In ordering 

CSX to give CP "unrestricted" haulage or trackage rights, did the 

Board intend to grant CP the rig h t to serve local industries at 



intermediate points, as CP, the law, and logic would dictate? Or 

did the Board merely intend that these "unrestricted" rights 

provide overhead access to customers and interchanges located i n 

New York City and on Long Island, as CSX would have us believe. 

After going to great lengths to recite relevant 

portions of the Decision No. 89, including characterizations of 

the rights granted as "unrestricted" or "without restraint,"" i t 

i s nothing short of amazing that CSX s t i l l interprets the 

decision language as precluding CP from providing local service 

to intermediate points on the Hudson Division. The fact that CSX 

even acknowledges and appears to accept the underlying premise 

for thet grant of unrestricted rights to CP to address the 

competitive shortcomings of the establishment of Conrail ("we 

must f o r c e f u l l y use this opportunity to restore a modicum of 

competition that was lost i n the financial c r i s i s that led to the 

formation ot Conrail")* makes CSX's position even more 

astounding. 

As best FOPC can fathom, CSX's adamant opposition to 

CP's local service rights appearb to stem from the following 

propositions. F i r s t , CSX argues that because the "state of 

competition" on the Hudson Division that exiSL^d p r i o r to the 

creation of the Penn Central Railroad did not provide shippers on 

* See, for example references at pages 4, 5. 6, 7, 9, 10 
of the Opening Submission of CSX, et a l , dated November 30, 1998, 
nereafter cited as CSX Opening Submission. 

* Portion of Decision No. 89 quoted at p. 3 of CSX's 
Opening Submission. 



that l i n e with direct second carrier access there i s no basis for 

the Board to impose such r e l i e f today. CSX's argument f a i l s to 

recognize major differences that have developed over three 

decades i n railroad industry structure, marketing practices and 

regulatory policy In 1968, the railroad industry was heavily 

regulated and railroads tended to compete more on the basis of 

service, than price. The American railroad system consisted of 

several dozen class I railroads. The fact that a customer was 

physically "captive" to one railroad did not l i m i t i t s a b i l i t y to 

obtain competitive connections or access to other sources or 

markets via other railroads. I t could always obtain rates or 

switching arrangements giving i t access to other carriers 

routings, with the Interstate Commerce Commission available to 

set t l e disputes i n an objective manner. 

Once the absorption of Conrail into CSX and Nf is 

complete, the American r a i l system w i l l consist of only two major 

railroad "duopolies" east of the Chicago-New Orleans "axis" and 

two major "duopolies" west of that axis as well as several 

smaller class I railroad "niche" carriers. In many markets such 

as the "east of the Hudson" region, one carrier has a r a i l 

service monopoly. Moreover, these "duopolies" seek the longest 

possible naui of i n t e r l i n e t r a f f i c on their own system rather 

than interchanging i t with a potential competitor regardless of 

efficiencies or shipper routing instructions.* While Section 

* Conrail's practice of longhauling i n t e r l i n e t r a f f i c is 
documented i n cases such as Delaware & Hudson Railway Co. v. 
Consolidatc'd Rail Corp.. 902 F.2d 174 (2d Cir. 1990). 



10742 of the l.C.C. Termination Act purports to require railroads 

to interchange with each otner, the rates that might apply to 

such a "forced" connection might not be economical. Indeed, as 

FOPC witness Daniel Luizzi has recently t e s t i f i e d i n his 

statement attached to CP's Opening Evidence and Argument, 

d i f f i c u l t i e s obtaining a t t r a c t i v e j o i n t rates between Conrail and 

Canadian Railroads have i n the past denied FOPC access to 

Canadian product sources or m;»rkets or forced FOPC to une trucks. 

Daniel Luizzi V.S. at 3. FOPC is very concerned that the lack of 

a "friendly connection" to both NS and CP could drive up i t s 

freight rates and adversely affect i t s r a i l service. Although 

the Board is available to resolve shipper railroad disputes just 

as the l.C.C. was available i n the past, there i s substantial 

sentiment that the Board's procedures are too complex and 

expensive for small companies to use and i t s decisions have 

tended to favor larger carriers over smaller ones and carriers 

over t h e i r customers. In short, the status of r a i l competition 

today i s not what i t was i n or prior to 1968, even on the Hudson 

Division. 

Second, and contrary to the Board's own findings noted 

by CSX earlier i n i t s Opening Submission,^ CSX continues to hide 

behind alleged "capacity" issues as a pretext for maintaining 

Conrail's local r a i l service monopoly to intermediate points. In 

deciding to grant CP rights "unrestricted as to coiitmodity and 

geographic scope," the Board appears to have r e l i e d heavily on 

'' At page 4. 



testimony provided by then Metro-North Commuter Railroad 

President Donald Nelson and admissions by CSX o f f i c i a l Orrison. 

Decision No. 89, at 83, footnote 130. The fact that the Board 

found adequate capacity for a second carrier on the more 

congested portion of the Hudson Division south of Poughkeepsie 

owned by Metro-North Commuter Railroad parent the Metropolitan 

Transportation Authority makes a finding of ample capacity north 

of Poughkeepsie even more compelling. To the extent the Board 

has not already taken o f f i c i a l notice of the physical 

characteristics of the northern segment of the Hudaon Line, i t is 

a double track reverse signalled high speed (up to 110 mph) li n e 

with up to 11 daily Amtrak roundtrip passenger trains, no 

commuter trains, a single daily Conrail manifest freight 

roundtrip, a less than daily local freight t r a i n , and occasional 

extra freight trains. The only freight service on the segment 

immediately south of Rensselaer serving FOPC's plant consists of 

one twice weekly local freight t r a i n . Moreover, while the 

southern portion of the Hudson Division does have certain time of 

day limitations for freight service, those limitations do not 

apply to the northern part of the l i n e . Finally, the fact that -

- i n CSX's own words -- there are " r e l a t i v e l y few shippers"' on 

the portion of the Hudson Division nortii of the New York City 

c i t y l i m i t s severely undermines i t s position that capacity 

restraints forbid granting CP rights to provide local service. 

' Verified Statement of CSX witness Steven A. Pother at 
p. 14, contained i n CSX's Opening Submission. 



Because the amount of local intermediate t r a f f i c i s modest, i t 

should be more, not less, operationally feasible for two carriers 

to provide local service at inte.nnediate points on the Hudson 

Division. 

Third, CSX's no local service argument f l i e s i n the 

face of the plain language of Decision No. 89. Interpreting that 

decision i n the manner most favorable to CJX -- that the 

"unrestricted" rights only convey competitive access for 

customers i n New York City and on Long Island -- CSX's position 

might have at least a l i t t l e credence but for the following 

statement which appears at page 116 of the decision: 

[W]e have imposed a condition that may help 
FOPC, requiring CSX to negotiate an agreement 
with CP to permit either haulage or trackage rights, 
not r e s t r i c t e d as to commodity or geographic scope, 
over the east of-the-Hudson l i n e . . . 

Surely, the Board would not have made that statement i f i t only 

intended to grant CP overhead rights to New York City. Limiting 

CP's rights to overhead t r a f f i c would do not nothing to help 

FOPC's needs. 

I I I . 

CONCĴ VSION 

Tlie Board acted properly i n Decision No. 89 when i t 

granted CP unrestricted f u l l service rights to operate over the 

Hudson Division. FOPC urges the Board to act promptly to grant 

the r e l i e f requested by CP and the New York parties, stating 

clearly for CSX's benefit that the rights ordered i n Decision No. 

8 



89 e x p l i c i t l y allow CP to provide f u l l service including the 

rig h t of access to a l l current and future shippers at 

interr.tediate points, the right to interchange with a l l carriers 

on the l i n e , and the right to use a l l yards and f a c i l i t i e s on the 

l i n e . 

Respectively submitted. 

)hn D. Heffner 
Rea, Cross & Auchincloss 
1707 L Street, N.W. 
Suite 570 
Washington, DC 20036 
(202) 785-3700 

Counsel for Fort Orange Paper 
Company 

DATED: December 10, 1998 
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CERTIFICATE OF SERVICE 

I hereby ce r t i f y that I have this 10th day of December, 
1998 served the foregoing document by f i r s t - c l a s s mail, postage 
prepaid upon the following parties: 

Marcella M. Szel 
Timothy G. Mulcahy 
Canadian P a c i f i c Railway Company 
Suite 500 
Gulf Canada Square 
401 Ninth Avenue, S.W. 
Calgary, Alberta T2P 4Z4 

Dennis G. Lyons, Esq. 
Arnold & Porter 
555 Twelfth Street, N.W. 
Washington, DC 20004-1206 

Charles A. Spitulnik, Esq. 
Hopkins & Sutter 
888 Sixteenth Street, N.W. 
Washington, DC 20006-4103 

George W. Mayo, Jr., Esq. 
Hogan & Hartson L.L.P. 

555 13th Street, NW 
Washington, DC 20004 

Kelvin J . Dowd, Esq. 
Slover & Loftus 
1224 17th Street, NW 
Washington, DC 20036 

Edward J . Rodrigviez 
PC Box 298 
Centerbrook, CT 06409 

10 



STB PD 33388 (Sub 69) 12-10-98 D 192603 



.UDICIARY COMMITTEE 

SUBCOMMI" TEtS 

V.OMMERCIAL AND 
AOMl'^'STRATiVE LAW 

CONSTITUTION 

THANSf OHTATION AND 
INFRASTRUCTURE COMMtTTEE 

SUBCOMMITTEES 

RAILROADS 

SURf ACF TRANSPORTATION 

tonqxm of ttie Uniteb t̂ateg 

mtBtjington. 0<C 20515 

REGIONAL WHIP 

/ 

^1 

December 10, 1998 k: 
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CfflM of the Secretary 
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Honorable Vemon A Williams 
Secretary 
Surface Transportatioti Board 
19:̂ 5 K Street. Suite 700 
Washington, D C. 20423-0001 

Dear Secretary Williams: 

Enclosed for filing please find an original and 25 copies of our (Jerrold Nadler Et Al.) 
Comments conceming the dispute resolution requested by CSX and CP, conceming docket 
#33388. Additionally you will find a 3.5" disk containing the text of the letter. 

If you have ai question please feel free to contact me. 

JERROLD NADLER 
8TM DISTRICT, Niw Yon« 

BtPtv TO 

WASHINGTON OfflCE 
2MS h» reuRN SUILDiNG 
WASHINGTON uC 2(ftl5 
1212' 27i SMb 

OISTBKTT Cf f tC l 
n BtACM STRtET 
SUiTf 910 
NEW VORK uy 10013 
212' 334 3207 

DISTRICT OfFtCt 
532 NEPTUNE AVENUE 
BROOKLYN NV 11224 
718( 373 3198 

E rnni (•"Old f iwjwjpmaii houM gov 
A«l) Mtp www lio'liwgow n»tJI«f 

Thank you. 

Jerrold Nadler 
Member of Congress 
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Certificate of Se'A'ice 

I , Brett Heimov, certify th:̂ t on December 10, 1998, I have caused to be served by mail a tme 
and correct copy of the attached brief on all parties that have appeared in STB Finance Docket 
no. 33388. 

Brett Heimov 

Dated: December 10, 1998 
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The Honorable Vernon A, Williams * Jff «-
Secretary ^^^.'t^c'j^^ ' 
Surface Transportation Board s/̂  
Case Control Branch 
1925 K Street, N W 
Washington, D C 20423-0001 

Re: F n 33388 CSX corporation. Et Al - Control and Operating 
Leases/Atireements - Conrail Inc . Et Al . and F D 33388 (Sub-No 69), 
The State of New York 3v and Throuah Its Department of Transportation 
- Trackaae Rittbts Over Lines of Consolidated Rail Corporation 

Dear Secretary Williams 

On behalf of the 24 member New York-Connecticut Congressional Delegation we 
are writing with regard to letters filed by the Canadian Pacific Railway Company, et al 
(CP) and by CSX Corporation (CSX) anH those of the Providence and Worcester Railway 
(P&W) confirming that these various parties interested in East of the Hudson service have 
been unable to enter into an agreement facilitating the Board's order relating to such 
service. In addition to the Board's directive that CSX and CP work out the details of CP 
providing direct service to New York City from lhe west, the Board had requested that 
CSX negotiate with PifeW for service north of New York The Board further directed 
CSX work with governmental agencies east of the Hudson to correct the chronic lack of 
rail service east of the Hudson River In light of CSX's inability to reach agreement with 
either CP or P&W, it is our belief that without direct intervention by the STB there may 
be no meaningftn remedies to the lack of service east of the Hudson River 

We note, however, that part of the problem faced by these carriers, assuming that 
negotiations were carried out in good faith, is that the Conrai! assets in question, the 
Hudson Line, the Oak Point Yard, the New York Connecting Railroad and Fresh Pond 
Yard, will be pushed to their capacity with two carriers, let alone three or four, as dictated 
by 'he Board's order A thmst of the Congressional Delegation's petition was to extend 
Norfolk Southem and CSX service by all carriers onto non-Conrail lines which are now 
used little, but which lead to other terminals or terminal lands which are still available to 
accommodate these carriers presently contemplated, or short-term ftjture activities. By 
limiting the relief afforded to CP, for instance, to access Conrail assets alone, the Board 
sends that service to Fresh Pond, the smallest terminal facility in the region still in service. 
This decision could cause serious capacity problems for both CSX and CP Granting CP, 
P&W and CSX terminal trackage rights on the Bay Ridge Line to 65th Street, as the 
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Congressional Delegation urged in our petition, would solve capacity problems in the 
short term and would redirect responsibility from the Board to the City of New York, 
which must lease a still unused City-built facility to a competent operator who would 
serve all carriers having access. 

CSX has proposed not to correct the physical plant problem but to allow CSX to 
choose its east of Hudson competitor We urge the Board not to modify its directive The 
problem is not the identity of the carrier, but the capacity of the facilities Indeed, CSX, 
by making this request, rather than addressing a legitimate problem with the Board's order, 
seeks to subvert the order so as to allow CSX to designate another less capable carrier in 
lieu of CP to operate on these lines CP has the financial resources to enter this market 
and to compete with CSX and move goods to the West. Any other carrier which could 
provide such service, with the exception of Norfolk Southern, would be either a short line 
or a regional line, which would in all cases be dealing with either an isolated operation or 
one which would not mesh logically with the overall system The sole reason such a 
carrier would not tax the capacity of the system as much as CP is that such a carrier's 
service could not fulfill the region's needs If the CSX motion for modification were 
granted, CSX would not have a real competitor and the Board's clear intention to address 
the east of Hudson lack of competition problems would be defeated. 

It would seem that CP and P&W are more willing to facilitate improved service in 
this region to the west and east respectively, than is CSX at this time CP should be 
granted fiill trackage rights to Fresh Pond on tracks and rights being conveyed to CSX 
P&W should be granted similar rights from New Haven to Fresh Pond and the terms of 
both sets of rights should be dictated by the STB CSX, Morfolk Southern, CP and P&W 
should also be granted terminal trackage rights to 65th Street Yard on the Brooklyn 
Waterfront. The provisions for compensation to CSX and to New York and Atlantic 
should be fair. The Board, however, must pay close attention to any provisions relating to 
dispatching on these lines so tliat line owners cannot exclude other carrier services or 
render them effectively inoperable due to the lack of track or terminal access. We suggest 
close monitoring of this situation. It is our hope that, with competition, CSX's view of 
this vast market will change. We hope that CSX will increase its services and will also 
.seek direct access to 65th Street and the Brooklyn waterfront, which should also be 
granted to it, but not to the exclusion of Norfolk Southern. 

The present situation, however, strongly suggests that total reliance on voluntary 
action by private carriers to solve the tremendous problems relating to rail service east of 
the Hudson is inadequate We urge the Board to take a proactive role and give CSX and 
all carriers in the region specifically mandated tasks, the sum of which will provide rail 
service to the region in a manner which gives area shippers the option of using the rail 
mode where logic dictates for the foreseeable liiture Should CSX or Norfolk Southern 
fail to act, the Board must take action on its own to make these assets useful to the rail 
industry and the regional and national economy It must be remembered that without a 
rail alternative all freight must go by highway, making regional environmental quality goals 
mandated by law unachievable The Board cannot ignore its Clean Air Act responsibilities 



or defer that responsibility to the voluntary acts of private parties This is particulariy true 
where, as here, these private parties have been unable to abide by the Board's single 
mandated action directed at achie- ing competition east of the Hudson 

Thank you for your attention to these comments. 

Sincerely, 

Charies E. Schumer 
Member of Congress 


