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(Sub-No. 69) 

CSX CORPOR.' ^ ON AND CSX TRANSPORTATION, INC. 
NORFO' V SOUTHERN CORPORATION AND 

NORFOLK SOUTHERN RAILWAY CORPORATION 
-CONTROL AND OPERATING LEASES/AGREEMENTS-

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

REPLY VERinED STATEMENT OF 

R PAUL CAREY 

My name is R. Paul Carey, and I am cmploycu by Consolidated Rail Corporation as 

Its General Manager - Contracts and have been employed in this c ĵacity since September 

i 992. 1 have previously sponsored testimony before the Surface Transportation Board in 

Finance Docket No. 33388 and in other proceedings. I also gave a statement in CSX-169, 

in connection with the proceeding in this sub-number docket which led to the order 

(Decision No. 109) of which the Canadian Pacific Parties ("CP") seek reconsideration and 

clarification in their CP-28 filing. 

I wish to address certain statements concenung the relationship between Conrail and 

Amtrak which appear in CP-28 and in its accompanying Verified Statement of Paul D. 

Gilmore. Those assertions contain numerous errors and give a completely distorted picture 



ofthe relationship between Amtrak and Conrail conceming the line segments fix)m 

Poughkeepsie to Stuyvesant, and from Stuyvesant on to Schenectady (and for some 

distance, not here relevant, beyond Schenectady, namely, to HofiOnans, NY).' 

As to the segment between Poughkeepsie and Stuyvesant, at CP 124, there is no 

"lease" whatsoever between Conrail and Amtrak. P-H Amendment at 2-3. Thus, the 

assertion contained in CP-28 at 15 that "Conrail has leased to Amtrak its line between 

Poughkeepsie and Stuyvesant but has retained the right to operate over the line for certain 

payments to Amtrak" is false. I was Conrail's principal negotiator in the process that 

cuhninated in the Agreement of April 14,1996, which CP has thus characterized. 

As even the partial quotation from a Conrail/Amtrak agreement set forth in the 

Gihnore V.S. at 6-7 n.7 indicates,̂  the quoted material is a conjectural provision forming 

one element in a complicated relationship between Conrail and Amtrak. The payments in 

question are not presently being made, never have been made and will be made only if 

various things happen which have not and may never happen. They would be made only if 

Conrail or CSX leases the Poughkeepsie to Stuyvesant segment to Amtrak. Even if such a 

lease is entered into and the payments are made, they will not be payments for trackage 

' The governing provisions are set forth in an Amended and Restated Oflf-Corridor Operating Agreement 
dated as of April 14, 1996, between Conrail and Amtrak ("Off-Cotridor Ag.") and an Amendment thert-to 
dated as of July 1, 1980 ("Amendmcnf'), which (without appendices or exhibits except those refen^ to) arc 
Exhibits hereto. The "Off-Corridor Ag." is 9 general provision covering all of Amtrak's operations on 
Conrail-owneJ lines while the "P-H Amendment" is specific to the segments between Poughkeepsie aud 
Hoflmans, NY. Doth co-exist with each other. 
^ The provision in question is captioned "Poughkeepsie - Hof&nans; Future Negotiations." Off-Conidor 
Ag.,§ 9.12, at 32-33. 



rights in the ordinary context. For one thing, the lease to Amtrak would be solely for the 

puipose of enabling Amtrak to perform all maintenance requirements on the line, and the 

consideration stated would be, in effect, compensation solely for such maintenance 

obligations to the extent they benefited Conrail. The lease would not cany freight rights or 

the power to grant such rights. Conrail or its successors would remain the fee owner. 

It should be noted also that even under the proposed lease agreement set forth in the 

Gilmore quotation, Conrail would remain the owner of the line in question and Amtrak 

would be without power to grant freight trackage rights on it to anyone, that right being 

reserved solely to Conrail/CSX. Amtrak would have no ownership investment or right to 

enjoy or grant freight rights and hence no claim to an interest rental from Conrail or CSX. 

Thus, the assertion that trackage rights, including an interest rental, are going for $0.32 per 

car-mile on the line is a canard. If anything, the agreement suggests, for reasons I will 

develop sho.dy, that the "below the v̂ iieel" costs of nuuntenance determined by Plaistovv 

($0.13) even as revised by Whitehurst ($0,205) are still on the low side. 

In any event, CP has mischaracterized the provision Gilmore cites. This provision 

reflects a bundle of selected terms, which were not intended to be all-inclusive, as can be 

seen by its closing sentence: "The foregoing provision shall not preclude the inclusion of 

other terms and conditions in said agreement" In other words, it is a partial scenario for a 

play not yet written or proditced. 



Conrail's intent with respect to this language was to seek full relief of the costs it 

incurred for Amtrak'- oenefit (such as the burdensome taxes assessed in many of the towns 

and other New Yoric taxing authorities on this route). Since these costs are significant, and 

the value of any betterments (such as higher-speed track and signal systems suited for high

speed passenger operations) has the effect (in New Yoric) of raisinj those taxes, we foresaw 

(in 1996) the need to isolate all our costs (not just the taxes) between Poughkeepsie and 

Hofgnans as part of the negotiating process that was than (in April 1996) contemplated as 

following soon thereafter. 

The car-mile rate Gilmore cites had no bearing upon the cost characteristics ofthe 

Conrail lines between Poughkeepsie and Hoffrnans. This was an arbitrary sum lifted at the 

negotiating table from another agreement {v/here Conrail operates over a short Amtrak line 

in Michigan). It was clear to the parties (Conrail and Amtrak) at the time ̂ hat additional 

value had to be found to produce an equitable outc me. The evidence of this is in the 

reference to Perfomuuice Payments by Amtrak that would be foregone by Conrail if 

Amtrak were to assume all the responsibility of operating and maintaining (in all respects) 

the lines between Poughkeepsie and Hofimans. Thx vuiue of these Performance Payments 

in 1998 amounted to $860,601. Conrail opnates iq>proximately 2.5 million car-miles over 

this route annually, JO the car-mile value of this factor alone is an additional $0.34 — on top 

ofthe $0.32 aheady mentioned. 



CP also contends (CP-28 at 15-16) that CSX ought to absorb any charges that 

Amtrak may make in connection with CP's use of its trackage rights either on the segment 

between Poughkeepsie and Stuyvesant or that between Stuyvesant and Schenectady. 

Altematively, CP asks to pay only v/hatever charges are made by Amtrak and to pay 

nothing to CSX. 

At the present time, Conrail is not charged anything by Amtrak for its use of either 

the Poughkeepsie to Stuyvesant segment or the Stuyvesant to Schenectady/Hoffinz/is 

segment. To begin with the segment between Poughkeepsie and Stuyvesant, Conrail is the 

owner in fee of this segment, Amtrak is not a lessee, Conrail provides all maintenance 

services, and the relationship between Conrail and Amtrak is, in great extent, simply the 

ordinary relationship between Amtrak and any freight raifroad where Amtrak is using the 

freight raib-oad's owned track for its passenger operations. 

There is a complication as to this segment, however, but it does not seem to me to 

support what CP is asking for. There are two main line tracks on ttiis segment between 

Poughkeepsie and CP 124, with the easterly of the two tracks called 'Track 1" and the 

westerly "I'rack 2.' Each is constructed and signaled so bi-directional movements can take 

place on either. The pattern of usage is that Conrail uses Track 1 and Amtrak uses both 

tracks, although Conrail, of course, has the right to ui-e its Track 2. This arrangemeat 

effectively makes Track 2 between CP 124 and CP 75 (Poughkeepsie) solely pessenger-

related as the result of Amtrak's use. Pursuant to the Off-Corridor Agreement (at iO), 



Section 4.2, "Maintenance of Rail Lines," the second paragraph says (in relevant part): 

"Amtrak will reimburse Conrail for any costs incurreu by Conrail in maintaining those 

solely passenger related tnu ks as set forth in. . . Table 1, of Appendix IV." As can be seen 

at Appendix IV to the Off-Corridor Agreement (at 69), the Conrail Hudson Line, Track 2, 

between CP 124 and CP 75 is clearly defmed as solely (Amtrak) related. Thus, in any 

month where there are no movements on Track 2 in this segment, the entire cost of 

maintenance is for Amtrak's account, requiring Amtrak to make a monthly payment of 

approximately $90,000 to Conrail.' Any use of Track 2 by Conrail or those claiming by, 

through or under Conrail (other than Amtrak) would thus result in a $90,000 loss of that 

monthly payment to Conrail or to its successor, CSX. It would seem appropriate that if 

CP's use of its trackage rights involves Track 2 in any month (and CSX's does not), CP 

should compensate Conrail's sticcessor, CSX, for that loss. 

I tum now to the portion of the line north of Stuyvesant and running west to 

Schenectady (in that stretch, called the "Chicago" or "Amtrak" line). Here, Amtrak in fiact 

is a lessee of the line, but the terms of its leasehold are such as only to permit (and require) 

Amtrak to perform the maintenance of tht̂  track (but not of signals or structures) on the 

segment and to permit it to operate its passenger trains. P-H Amendment, §§ 2-6, at 2-4. 

However, under the lease, it was anticipated that Conrail's use of the line would be 

minimal. Id., § 2, at 2. All of Conrail's through-freight trains traveling east at Hoffrnans or 

$10,900 per track mile per year plus escalation from July 1,1980. P-H Amendment, J 7, at 4; § 9, at 5. 



traveling west at Stuyvesant go off the Chicago and Hudson Lines and go on the Selkirk 

Branch. Conrail thus uses the Chicbgo and Hudson Lines between Stuyvesant and 

Hoffrnans only for loca! trains. Thus, the arrangements under this "lease" are that all ofthe 

maintenance of track is paid for by Amtrak and that Conrail puys Amtrak nothing at all. 

Thus, the assertion at CP-28 at 15-16 that it would be equitable for there to be some sort of 

offset of payments ib beside the point. There are no payments to Amtrak at the moment. 

It should be noted that on this line .is well, there is the possibility that CP's activity 

ma\ cause u:cremental cost to Conrail's sur.ressor, CSX. Presumably, this will have to be 

bome by Conrail's successor since there is. and will be, no direct relationship between CP 

and Amtrak widi respect to either of the segments I am discussing. In the first place, it is 

conceivable that Ambak may urge that its agreement to the terms ofthe lease under which 

Cooril received a free ride on the line, without paying for the maintenance, was on the 

basis that Amtrak was dealing with a single raih-oad v^ch used the Selkirk Branch as its 

mam line befween Hoffrnans and Stuyvesant and made litde use of this segment ofthe 

Chicago line. The Conrail/Amtrak agreements provide for redetermination of 

compensation under certain circumstances, and have an arbitration clause. Ofif-Corridor 

Ag., Art. V at 12-22, .\rt. VI at 22. But now CP wiil be using most of that segment, 

between Schenectady and Stuy«'esant, for KS main line operations to New York City. The 

response that Amtrak may make to Aat is not known. In addition, the increased tiaffic over 



the Livingston Avenue Bridge over the Hudson River* may necessitate expensive repairs to 

the Livingston Avenue Bridge, which Amtrak may contend will have to be paid for by 

Conrail as "xpenses of maintenance of track structures, particularly that bridge. P-H 

Amendment at 3; but ggg Off-Corridor Ag. at 10 (exception noted by Conrail). It does not 

seem equitable to me that Conrail or its successor, CSX, which will maintain the Conrail 

operating plan under which the line between Hoffrnans and Stu)̂ esant will be used only for 

local trains, should have to bear any such expense that Amtrak might claim as a result of 

CP's activities without reimbursement by CP. 

* The Livingston Avenue Bridge is not used by any Conraii through-freight train movements; they go via the 
Selkirk Branch and over the Castleton Bridge. 



VERIFICATION 

I , R. Paul Carey, declare under penalty of perjury thaJ the foregoing is true and 

correct. Further, I certify that I am qualified and authorir to file this statement. Executed 

on January^ 1999. 

R. Paul Carey 



A . M E N D E D A N D R E S T A T E D 

OFF-CORRIDOR OPERATING AGREEMENT 
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• A M E N D E D A N D R E S T A T E D 

OFF-CORRIDOR OPERATING A G R E E M E N T 

• 

between 

CONSOLIDATED RAIL CORPORATION 

("ConraU") 

• and 

NATIONAL PASSENGER RAILROAD CORPORATION 

• 

("Amtrak") 

• 

• 

• 

Dated as of April 14,1996 

• 

• 



AMENDED AND RESTA TED 

OFF-CORRIDOR OPERATING AGREEMENT 

THIS AGREEMENT is between National Railroad Passenger Corporation, a 

corporation organized under the Rail Passenger Service Act (hereinafter refened to as the "Act") 

and the laws ofthe District of Columbia (hereinafter referred to as "Amtrak"), and C:onsolidaled 

Raii Coiporation, a corporation organized under the laws of Pennsylvania (hereinafter referred to 

as "Conrafl"). 

WHEREAS, Amtrak was organized pursuant to the Act for the purpose of 

providing modem efficient intercity rail passenger service within a naUonal rail passenger system 

and to be managed and operated as a for profit corporation; 

WilEREAS, Conrail was organized pursuant to the Regional Rail Reorganization 

Act of 1973 as a for-profit corporation; 

WHEREAS, as of April 1, 1976, Conraii and Amtrak entered into the Off-

Corridor Operating Agreement (hereinafter referred to as the "Basic Agreement") with respect to 

the provision of services and faciliUes for intercity rail passenger operaUons; and 

WHEREAS, Section 12 of the Basic Agreement was superseded effective 

October 1, 1978, by the Liability Apportionment Agreement, and Article 5A was deleted and 

Section 5.1(b) was amcnd.*.d by the SetUement Agreement, effective as of December 31, 1982; 

and 

WHEREAS, the Basic Agreement provided for redetcnnination of compensation 

payable to Conrail, by agreement or submission to the Interstate Commerce Commission 

pursuant to SecUon 402(a) ofthe Rail Passenger Service Act, upon request of either party; and 



WHEREAS, Conrail and Amtrak ha- ; negotiated this Agreel 

"Agreement"), which amends certain provisions, adds additional provisions, andjur 

effective date of this Agreement, April 14. 1996. entirely supersedes th.- «»sic Agreement and, 

except as specifically provided in this Agreement, other agreements with respect to Amtrak 

operations on the Rail Lines. 

NOW THEREFORE, the parties, intending to be legally bound, agree as 

follows: 

ARTICLE ONE 

DEFrNTTION.S 

Section 1.1. Definitions 

(t) "Rail Lines" means all of Conrail's rights of way and real properties 

appurtenant thereto which constimte its trackage in the United States, whether owned or leased 

or otherwise held by Conrail, and all of its rights to use such tjroperties of others, together with 

the roadway structures thereon or appurtenant thereto used in connerJon with the actual or 

potential operation of Intercity Rail Passenger Trains, excluding, however, the Rail Lines 

described in Section 8.1. of this Agreement, 

(b) "Intercity Rail Passenger Service" mf;ans all rail passenger service over the 

Rail Lines (including the movement of special trains), otter than commuter and other short haul 

service in metropolitan and suburban areas, usually characterized by reduced fare multiple-ride 

commutation tickets, and by morning and evening peak period operations. 

(c) "Intercity Rail Passenger Trains" means all trains operated in Intercity Rail 

Passenger Service. 
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ARTICLE TWO 

EXCLUSTVF, PASSENGER RIGHTS 

Section 2.1. Exclusive Passenger Rip>it< 

Comail agrees that it shall not. without the prior written consent of Amtrak, 

operate or provide (or seek the common carrier authority to operate) any regiilarly scheduled 

Intercity Rail Passenger Service on its Rail Lines except pursuant to and in accordance with this 

Agreement, and shall not permit third parties to operate such service on Rail Lines used by 

AmtraL 

ARTICLE THREE 

THE SFRVirFS 

Section 3.1. Right to Servicps 

Subject to and in accordance with the terms and conditions of this Agreement, 

mcluding Section 3.3, Conrail agrees to provide Amtrak, over the Rail Lines, with the services 

requested by Amtrak for or in conneciion with the operation cf Amtrak's Intercity Rail Passenger 

Service, including the carrying of mail and express on Intercity Rail Passenger Trains to the 

extent authorized by the Act. The routes, schedules, and consists of Amtiak Intercity Rail 

Passenger trains operated on the Rail Lines shall be compatible with the physical capabilities of 

Conrail and its Rail Lines. 

Section 32. Modification of the Services. 

(a) Amtrak shall have the right from time to time to request, and subject to 

and in accordance with the lenns and conditions of this Agreement including Section 3.3, 

Conrail hereby agrees to provide new. modified, additional, or reduced services. Unless 

otherwise agreed, such requests shall be made (except MWth respect to emergency services as set 
-3-



forth in Subsection (b) below) by filing a written request with Conrail 30 days in advance ofthe 

date upon which such request is to become effective to permit adequate joint planning and joint 

preparation for the modified or additional services provided for in such request. The services 

sought in any such request shall be subject to the physical and financial capabiliUes of Conrail 

and shall give due regard to ConraU's speed, weight and similar operating restrictions and mles 

and safety standards and to the avoidance of unreasonable interference with the adequacy, safety 

and efficiency of Conrail's other railroad operations. In applying the foregoing, recognition shall 

be given to the importance of fast, reliable and convenient schedules and passenger comfort and 

convenience to the success of Amtrak's Intercity Rail Passenger Service. 

(b) Amtrak shJl have the right from time to time to request, and subject to 

and in accordance with the terms and conditions of this Agreement, Conrail hereby agrees to 

provide, emergency services over the Rail Lines or to arrange to the extent possible over the rail 

lines of another raiboad, as necessary, required as a result of the Rail Lines (or rail lines of 

another railroad used in the operation of passenger trains by or on behalf of Amtrak) becoming 

impassable, unsafe or unpractical for use in rail passenger service. Amtrak may request the 

performance or discontinuance of such emergency services orally; however, any request shall be 

made as far in advance as possible of the time the emergency services are required, and shall be 

confmned in writing within twenty-four (24) hours after communication to ComaU. TTje 

emergency services requested shall be compatible with the physical capabilities of Comail. 

When said emergency services are provided on rail lines of another 

railroad, Amtiak shaU indemnify and save Conrail hannless, inespective of any negligence or 

fault of Conrail, its employees, agents, or servants or nowsoever the same shall occur or be 

caused, from any and all liability for injury or death of any person or peisons. other than 



er jiloyees of Conrail, and from any and all liability for loss, damage, or destruction to any 

properties, which arise from the provision of said emergency services. Conrail agrees to use 

reasonable efforts to provide emergency services requested under this Agreement in an 

expeditious and efficient manner. 

In the event an Amtrak train ordinarily operated over rail lines of other 

raifroads ir detoured over Rail Lines of Conrail. Conrail will (except as may otherwise be 

provided in other provisions of this Agreement) be reimbursed by Amtrak for all of Conrail's 

additional costs resuJting from the detour, including crews and/or pilots. Except as provided in 

the foregoing sentence and except for incremental track maintenance and liability payments as 

specified in Items 6 and 15 of Appendix FV, Amtrak shall not be obligated to pay Conrail any 

additional amount for use of its Rail Lines in connection with such detours. Comail shall not bill 

other raib-oads for any costs or charges in connection with such detours. Employees of other 

railroads who operate trains on behalf of Amtrak over the Rail Lines shall, while on such Rail 

Lines, be deemed employees of Amtrak for purposes of Section 7.2 of this Agreement 

Section 3.3. Standards of Perfnrmancg. 

(a) Conrail further agrees to provide and furnish all labor, materials, 

equipment and facilities necessary to the services to be provided under Section 3.1 and 3.2 

(except as the same are provided by Amtrak), but shall not, except as otherwise provided in this 

Agreement or upon agreement with Amtrak, be required to purchase, construct, rebuild or 

replace Kail Lines,, locomotives, cars, rolling stock or ancillary facilities (as defined in 

Section 3.8). or to provide commissary or maintenance of equipment services or any other 

services requiring the use by Conrail of ancillary facilities owned or leased by AmtraL 



(b) Conrail shall provide services hereunder in an economic and efficient 

manner and shall make reasonable efforts: 

(1) To deliver each train to all scheduled stops on Conrail within its 

scheduled running time; 

(2) To avoid delays to trains, and, consistent with safety, to make up 

delays bcurred; 

(3) Consistent with safety, to seek ways to reduce the scheduled 

mnning time between points on the Rail Lines and to make recommendations to Amtrak in that 

regard; 

(4) Except where such services are perfonned by Amtrak, at locations 

where Conrail has qualified employees and necessary equipment and supplies, to perfonn routine 

mnning inspection, service, and maintenance on any locomotive or passenger car used in Amtrak 

service over the llail Lines. 

(c) The parties shall cooperate in good faith with each other in providing 

service and equipment which will contribute to the success of Amtrak's Intercity Rail Passenger 

Service. Amtrak may review Conrail's controls, practices, and procedures and their effect upon 

the efficiency and quality of the perfonnance provided by Conrail. Consideration shall be given * 

to Conrail's common and contract carriage obligations to its shippers and receivers. 

(d) In the perfonnance of services referred to in this Agreement, Comail shall 

have sole control ofthe operation of Amtrak's Intercity Rail Passenger tiains operated on Comail 

Pail Lines. 



Section 3.4. Coordination with RphahiHtatmn 

Upon request of Conrail, the parties shall confer in an effort to agree upon 

temporary modifications in the schedules of Amtrak trains to minimis interference with (i) the 

perfonnance of maintenance, repair and rehabilitation on and to the Rail Lines, and (ii) 

constmction, maintenance and repair of highways, utility lines and/or other facilities when such 

activity is ordered or is being perfonned in conjunction with a govenmiental body, public utility 

commission or similar entity. 

Section 3.5. No Violation of Labor ApT«>i>mi.n|̂  

Each party agrees that it will not require the perfonnance of services hereunder by 

the other in a manner which would cause the other to violate the tenns of or incur penalties, 

unless reimbursed by the party requiring such perfonnance of services, in connection with any 

then cunent labor agreements between that other party and any organization representing any of 

its employees. Neither party, however, shall be liable to the other party for any claims and/or 

costs resulting from such violation(s), unless advance written notice is first given to establish 

that such work action(s) would be in violation of the other party's collective bargaining 

agreements. 

Section 3.6 (Bcsmcd) 

Section 3.7. Perfonnance bv Other than Cnnr̂ fl 

Upon sixty (60) days' prior written notice to Comail, Amtiak shall have the right 

to use Conrail's tracks, and to require Conrail to perfonn aU services necessary, in connection 

with operation by Amtiak, or others on its behalf, of Amtrak's Intercity Rail Passenger Trains in 

the use of such tracks, provided that any such use or services shall give due regard to ConraU's 

speed, weight, and similar operating restrictions and rules and safety standards and to the 
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avoidance of unreasonable interference with tiie adequacy, safety and efficiency of Comail's 

other operations. In applying tiie foregoing, recognition shall be given to tiie importance of fast, 

reliable and convenient schedules and passenger comfort and convenience to tiie success of 

Amtrak's Intercity Rail Passenger Service. 

All personnel rendering any sences which involve responsibility for Conrail's 

operating facUities or for tiie hand'ing or movement of any Intercity Rail Passenger Train shall 

be subject to tiie direction, supervision and control of Comail, and any such services perfonned 

by or for Amtrak shall be governed by and subject to all then cunent operating and safety ndes, 

orders, procedures and standards of Conrail witii respect tiiereto. Conrail may. for cause, require 

tiiat any person perfonning services under tiiis Section be prohibited or removed from 

perfonnance of s-jch services, subject to tiie requirement tiiat Conrail shall support any action 

defending such prohibition or removal and bear tiie cost of any claims growing out of any 

miproper prohibition or removal. 

Section 3.8. Ancillary F;irn.f;^c 

In tiie event Conrail shall wish to dispose of fixed ancillary facilities or portions 

thereof, otiier tiian Rail Lines, such as but not necessarily limitoi to depots, platfonns, canopies, 

and parking areas, which are owned or leased by it and which are at tiiat time being used in and 

neassary to tiie services rendered by ConraU pursuant to Article Three hereof, Comail will 

notify Amtrak, and on request of Amtrak. shall fiiraish a substimte facility reasonably equivalent 

in utility. Conrail shall give notice to Amtiak tiiirty (30) days prior to disposing of any 

passenger-related ancUlary facUity. 



ARTICLE FOUR 

RAn.T.TNFS 

Section 4.1. Rail T.inpc 

Except as pennitted in tiie next paragraph, Conrail shall retain and not dispose of 

or abandon its RaU Lines used on April 14, 1996. in tiie operation of .\mtiak's Intercity Rail 

Passenger Service or in any operation of such service initiated subsequent to tiiat date for as long 

as such use continues or for tiie terai of tiiis Agreement whichever period is tiie shorter, prô /ided 

tiiat seasonal changes or suspensions of service slall not be deemed discontinuance of use. 

Conrail shall not, witiiout giving Amtrak at least tiurty (30) days' prior notice, abandon, 

relinquish or otiierwise dispose of any right, titie or interest in any part of its Rail Lines. Notiiing 

herein shall prevem Conrail from modifying, changing or relocating any facility or any segment 

of its tracks, provided tiiat witii respect to tracks covered by tiie first sentence of tiiis paragraph 

tiie continuity of die tracks is retained. 

Notiiing herein shall be constmed to interfere v,iUi Conrail's right to sell said Rail 

Lines for continued operation by anotiier person, provided tiiat Conrail shall demonstrate in 

writing tiiai its obligations and rights hereunder are assigned to and specifically assumed by its 

successor. 

Service upon Amtiak of a Notice of Exemption, Petition for Exemption. 

Apphcation or otiier timely filing witii tiie Surface Transportation Board (including its 

successors) shall be deemed sufficient notice for tiiis provision after 30 days. 

Section 4.2. Maintgnann-pfRnil T.in.»« 

The Rail Lines used in Amtiak's Intercity Rail Passenger Service pursuant to tiiis 

Agreement shall be maintiuned by Conrail at no less tiian tiie class that WiU pennit operation of 



/jntrak trains at tiie speeds set forth in Appendix II and in such a way as to allow tiie 

accomplishment of tiie agreed upon schedules witii a reasonable degree of reliability and 

passenger comfort. 

Amtrak and ConraU agree tiiat tiiere is an incrementid increase in tiie cost of 

maintaining RaU Lines used in Amtrak service ^ch results from tiie operation of Amtrak trains 

(such costs hereafter refened to as "incremental costs"). Amtrak and ComaU fiirther agree tiiat 

such incremental costs are distinct from (and do not include any) costs which may be involved in 

maintaining Rail Lines at not less tiian tiie condition at which such Rail Lines were maintained as 

of April 14. 1996. or as of tiie date of first use in Amtrak service, whichever occurs later, ratiier 

tiian at some lower condition. Except for tiie Livingston Avenue Bridge (including 

superstiucture, piers and supports) as described in tiie Notice of Insufficient Revenue dated 

October 28, 1983. Comail agrees tiiat it is obligated lo bear witiiout reimbursement tiie entire 

cost (except for incremental costs) of maintiuning its Rail Lines used by Amtiak in no less tiian 

the condition at which such Rail Lines were maintained as of April 14. 1996. or as oftiie date of 

first use in Amtrak service, whichever occun later. Amtrak agrees to tiie inclusion of 

reimbursement for tiie incremental costs caused by tiie operation of Amtrak trains in any 

compensation anaagement between Amti^ and Comail whetiier negotiated by tiie parties or 

established by a tiiird party pursuant to Section 5.1 of tiiis Agreement Amtiak niU reimburse 

ComaU for any costs incuned by Comail in maintiuning tiiose solely passenger related tracks set 

forth in Item 5. Table I, of Appendix IV. 

Notwitiistimdirg tiie provisions of tiiis Section 42, except for the Limgston 

Avenue Bridge as provided above, tiie Rail Lines covered by tiie follô ving agreements shall be 

maint̂ uned as provided in tiiose agreements, as tiiey may be amended: 



(•) the May i. 1980 Agreement for Improvement of Trackage in Indiana, and 

(b) the Agreement for Grade Crossing In">rt . ement Program Along the 

Detroit-Chicago Corridor, dated September 15, l9oi, among Amtrak, Conrail, and the Stiite of 

Michigan. 
• • • • » • . . . 

(c) Amendment to Off-Conidor Agreement between National Railroad 

Passenger Corporation and Consolidated Rail Corporation, dated as of July 1,1980, as modified. 

Each of these agreements and their related leases (where leases are involved) 

shall continue in effect and shall remain in force for the term of this Agreement. 

Section 4.3. Additional Maintenance and Imprnvfmfnt^ 

Subject to Conrail's obligations under Section 4.2, upon the request of Amtrak, 

Conrail shall as promptly as feasible modify its maintenance of Rail Lines, at the sole expense of 

Amtrak for any additional cost to the extent such additional cost is not reimbursed under 

Appendix FV. so as to pennit tiic accomplishment of'mprovcd schedules over any part of such 

Rail Lmcs as specified in such request. ' 

Amtrak shall have tiie right (i) at its sole expense, to titie extent that the cost 

tiiereof is not reimbursed under Appendix FV, to require Conrail to improve or add to the Rail 

Lines as provided in such request, or (ii) subject to mutuaUy satisfactory anangements, to 

improve or add to tiie Rail Lines; provided tiiat any such improvement or addition shall not 

unduly interfere witii or unduly limit ConraU's otiier rail operations, that any such requested 

improvement or addition shall be made by ComaU as promptiy as feasible, and Uiat any increase 

in maintenance cost occasioned by such impn)vcment or addition shall be paid by Amtiak to tiie 

extent that such increased cost is not reimburMd under Appendix IV. 
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ARTICLE FIVE 

COMPENSATION 

Section 5.1. Bajiif; of Pavrr̂ pnt 

As fiUl and complete compensation for tiie services and activities perfonned and 

tiie faculties and equipment made available to Amtiak under tiiis Agreement, and for Conrail's 

provision of management and corporate resources necessary to enable Comail to provide tiie 

services, activities, and facilities specified in an efficient manner. Amtiak will pay Comail tiie 

amounts set forth or calculated in accordance witii Subsections (a), (b) and (c). below, and otiier 

adjustments provided in Subsection (d), below. 

(«) Cost of Original fiervirf^ 

Amtrak shall pay Comail tiie amounts specified in Appendix FV for trains 

operated by Conrail and/or tiie services and facilities provided by Conrail in corjiection 

tiierewitii. For tiiose items indicated as "actiial", tiic tenn "fringe b.,r̂ fits" refers to provisions 

for vacation pay, holiday pay, healtii and welfare benefits, fimded pensions, railroad 

unemployment supplemental annuity, and railroad retirement taxes. Fringe benefits will be 

computed, where applicable, as a payroll additive to labor elements included in Appendix FV. 

Fringe rates shall not include supervision, administration, use of tools, or otiier overheads. 

(b) Cost of Modified or AHrfirional Swviri.* 

Witii respect to any additional or modified services to be operated on tiie 

Rail Lines at tiie request of Amtrak pursuant to Section 3.2(a), Amtrak wUl specify proposed 

payments conesponding to tiiose in Subsections (a) and (c) of tiiis Section 5.1 for such tiains. 

Such proposed payments shaU be calculated usmg tiie metiiodology employed in calculating tiie 

costs in Appendix IV and shall be designed to provide Comail witii paymem as nearly as 

-12-



V. 

possible on the same basis as for comparable services being rendered at that time for its operation 

on the Rail Lines of other Amtrak trains then in service, taking into account, however, 

differences in routes, schedules, and consists, and any olher relevant differences. 

In the event Ccnrail considers that the payments proposed ly Amtrak 

pursuant to this sucsection differ in any significant degree trom the basis of payments being 

made at the time for olher trains operated on the RaU Lines, Amtrak and Comail shall, at the 
0 

request of cither party, make joint application to the National Arbitration Panel for an order, to be 

retroactive to the date of the modified or additional 'crvice, prescribing the payment to be made 

for the train on the same basis as payments are made for other trains. During the pendency of 

any such proceeding. Conrail shall provide the services requested by Amtrak under the terms of 

this Agreement and Amtrak shall pay Conrail the amoimt proposed by Amtrak or an interim 

amount sel by the National Arbitration Panel. Any difference in the amount of an interim 

pa>-raent and a final payment established through arbitration or agreement pursuant to this 

subsection shall bear interest at the 90-day U.S. Treasury Bill rates applicable during the period 

as published in the Federal Reserve Bulletin. Appendix FV shall be appropriately amended to 

incorporate payments for additional or modified services established pursuant to this subsection. 

(c) Perfnnmangg Payments 

In addition to the reimbursement paid to Conrail under this section, 

Conrail may earn additional payments for schedule adherence as set forth in Appendix V. Witii 

respect to any additional train requested by Amtrak to be provided by Comail pmsuant to 

Section 3.2(a), performance payments shall be consistent witii those in Appendix V in 

connection with the operation of such train. 
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(d) Payment Af̂ fiTTfm,.nf 

The amoimt of the payments stated to be payable by Amtrak under 

Subsection (a) of tiiis Section 5.1, and tiie amounts which become effective for payment under 

Subsection (b) of tiiis Section 5.1 shaU be subject to further adjustments as foUows: 

(1) For the purpose of keeping the cost provisions cunent with 

ConraU's labor, fringe benefit, and material costs, certain fixed payments specified in 

Appendix IV shall be adjusted in accordance witii tiie provisions set forth in Appendix HI. 

adjusted whenever: 

or acuvity; or 

(2) The basis or the amounts of payment shall be appropriately 

a) Conrail ceases or faUs to commence perfonning any service 

b) The contents of Appendix IV or the provision of any 

service, activity, or facility hereunder are amended in accordance witii Section 5.1 of tiiis 

Agreement. 

(3) Amtrak may notify Conrail that it no longer desires ConraU to 

perfonn or fiimish spec fic services, activities, or facilities for which Amtiak compensates 

Conrail. and, consistent witii tiie requirements of Comail labor agreements and any iq)plicable 

state or federal statutes, Conrail shall cease performing or providing the same on the date 

requested, which shaU be not less tiian 30 days fi^m tiie date of receipt oftiie notice. Such notice 

shall include a schedule oftiie serdces, activities, or facilities to be tenninated. and upon tiie date 

requested for tennination of perfonnance, Amtiak shall no longer be required to make payment 

to Conrail witii respect tiiereto. except as may be required pursuant to Section 7.3 of tiiis 

Agreement. Amtrak agrees, however, to reimburse Comail tiie avoidable costs for the activities 
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specified in Appendix FV which are incuned as a consequence of Conrail's orderly temiination of 

tiie services, activities, or facilities, inespective oftiie date incuned. 

(4) If Amtrak and Conrail are unable to resolve any dispute regarding 

tiie amount of any charge or tiie basis of payment which is to be made pursuant to paragraphs 1 

tiirough 3 of tins Subsection (d). eitiier Amtrak or Conrail may apply to tiie National Arbitration 

Panel for an order prescribing tiie amount or basis of payment consistent witii such paragraphs. 

Such order shall be effective on tiie date agreed by tiie parties or (in tiie absence of such 

agreement) upon tiie date set by tiie Panel. During tiie pendency of any such proceeding, Conrail 

shall provide tiie services requested by Amtrak under tiie ternis of tiiis Agreemem and Amtrak 

ShaU pay Conrail tiie amount due for services provided by Conrail pursuant to tfie tenns of tiiis 

Agreement and not requested to be terminated in accordance witii paragraph 3 above, or shall, for 

additional services requested, pay tiie amount proposed by Amtrak or an interim amount set by 

tiic Panel. Any difference in tiie amount of an interim payment and a final payment established 

tiirough arbitration or agreement pursuant to tiiis subsection shall bear interest at tiie 90-day U.S. 

Treasury Bill rates applicable during tiie period as published in tiie Federal Reserve Bulletin. 

(e) Redetenninatinn nf rnnipfn.iatjpn 

The foregoing shall be tiie basis for compensation for tiie services and 

activities perfonned and tiie facUities and equipmem provided to Amtiak by Comail hereunder 

from tiie effective date of tiiis Agreement and continuing until tiie parties have reached a new 

agreement witii respect to compensation or until tiie Surface Transpc.tation Boani or a successor 

agency (hereafter togetiier tiie "STB") has issued an order fixing compensation pursuant to a 

joint application oftiie parties as hereafter provided. At any time after tiic expiration of tiiree (3) 

years from tiie effective date of tius Agreement, eitiier Amtrak or ConraU may notify the otiier 
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tiiat it wishes to negotiate as to a redetcnnination oftiie amount or metiiod of computing tiie 

amount of paymem fo:.- any service or activity perfonned or provided by Comail hereunder. In 

such event tiie otiier pjirty shall promptiy negotiate witii respect to such a redetcnnination. 

If, witiiin ninety (90) days after tiie date of such notice, Amtrak and 

ComaU are unable to agree as to a new amount or basii of compeiisation, Amtiak and Conrail 

shall, at tiie request of eitiier. jointiy make application to tiie STB under Section 402(aXI) oftiie 

Act (codified at 49 U.S.C. Sec. 24308(a)(2)) for an order for tiie provision of such services and 

such use oftiie facihties of Conrail by Amtrak as are provided for herein on such tenns and for 

such compensation as tiie STB by order may fix as reasonable. Until a new basis of 

compensation is established, Amtrak shall continue to make periodic payments to Conrail in tiie 

manner and amount provided in this section. 

Any agreement entered into or detennination of compensation made shall 

take effect on a date which is six montiis after tiie date on which notice was first given pursuant 

to tiiis section; provided, however, tiiat unless tiie parties specifically agree to tiie contrary, no 

such agreement or detennination shall apply retroactively for a period tiiat exceeds 12 montiis 

(plus any amount of time tiiat an application is pending in an active stiinis before tiie STB 

pursuant to tiie first sentence of tiiis paragraph or is pending review from a STB decision before a 

court). A redetcnnination of compensation payable by Amtiak pursuant to tiiis section shall 

include, if requested by eitiier party, a redetcnnination oftiie compensation payable by Conrail 

pursuant to tilie last sentence of Section 9.12. 

(1) Revenues 

ComaU shall allow Amtiak credit for incidental revenues includable in 

Accomits 102-109, and 133, and 143 oftiie Unifonn System of Accounts prescribed by tiie STB 
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for raUroad companies as of April 14,1996, which are generated solely by Amtrak passengers or 

operations. When such revenues are also generated by other passengers and users, the revenues 

wUl be shared with Conrail, other passenger services, and other users on an equitable basis based 

on studies by individual locations. 

(g) Trackage Ayreemehfs 

Under the terms of this Agreement and except as otherwise provided, 

Conrail shall not receive more than the incremental cost compensation specified in Appendix FV 

of this Agreement for all services, including use of faciUties associated with the operation of 

Amtrak trains. To the extent possible. Conrail shall not bill any other railroad in connection with 

the operation of Amtrak trains by Connul or such other railroad. In the event that charges 

payable by or to Conrail under existing joint trackage agreements are affected by operation of 

Amtrak trains by ConraU. Ccnrail shall credit to Amtrak the entire amount of increased payments 

received fiom another railroad (or reduced payments to another railroad) as a result of Amtrak 

operations, and Amtrak shall pay to Conrail any increase in the amount of payments Conrail is 

required to make to another raihoad (or reduced payments to Conrail) pursuant to such 

agreements as a result of Amtrak opoations; provided, however, that the amount of any 

payments for incremental track maintenance payable pursuant to Appendix FV of this Agreement 

with respect to trackage or facilities also covered by this subsection shall first be offset against 

the amount of any amounts detennined to be payable by Amtrak purstuuit to this subsection. 

(h) Authorization Notices for Special Services 

Except for emergency services pumiant to Section 3.2(b). Amtrak shall 

issue Autiiorization Notices (AN's) to specifically autiiorize ComaU to perform special services 

not covered by Appendix FV. When work or services other than maintenance of way woric are 
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performed by Conrail at Amtiak's request under an AN. Amti-ak shall pay Comail tiie 

incremental cost (including fringe benefits added to direct labor costs) to tilie extent tiiat such 

expenses are not reimbursed pursuant to Appendix FV. For special project maintenance-of-way 

or bridge and building work requested by Amtrak tiiat is not covered by Appendix FV, Amtrak 

shall fay ConraU tiie actual cost of materials; a material handling fee equal to 15% of tiie 

material costs; tiie actual cost paid to subcontractors; the actual cost of direct labor, and an 

additive of 112.5% oftiie direct ConraU labor cost 

(i) Application nf "Reriprogpl" Additive 

Amtiak and Conrail agree tiiat tiie 15% and 112.5% additives referenced 

in paragraph (h) above shall be tiie additives applied to tiie costs incuned by Amtrak in 

perfonning maintenance-of-way work pursuant to tiie Interim Agreement Between Amtiak and 

ConraU for Maintenance Services, effective May 19, 1976. 

Section 5.2. Rilling anH Pa->m..nt 

(a) Timing. 

Witiiin forty-five (45) days after tiie last day of each calendar montii, 

Conrail shall submit a statement of activities, charges, perfonnance. and adjustinents to Amtrak 

calculated for such montii in accordance witii tiie provisions of Section 5.1. Such statement shall 

be submitted in tiie fonn agreed upon by tiie pvties. If Amtiak requests any additional i 

infonnation or modified metiiods of bUling tiial significantiy change tiie amount of woric required 

by ComaU. the parties wiU negotiate revised compensation for such activity. 

Witiiin twenty (20) days after receipt of such statement, Amtiak shaU pay 

ConraU tiie net amount due ConraU in accordance witii Section 5.1. Amtiak shaU wire tiansfer 

payments to ConraU. 
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(b) Right nf Review anrf Ai.Hit 

Amtrak shall have a reasonable right to review and audit (in accordance 

witii Generally Accepted Auditing Standards) Amtrak tiain operations, records, perfonnance, and 

costs. The scope of such review and audit may be botii financial and operational. Except as 

provided in Subsections 5.1(d), 5.1(e). and 5.2(e). neitiier party shall be entitied to have a change 

made in tiie amount of compensation specified in Appendix FV for a flat rated item, or in tiie 

metiiod of calculating compensation specified in Appendix FV for any '»em. 

(c) Trail Records. 

Conrail shall maintain supporting records with respect to accounting, 

operations, mecham'cal work, and any otiier related d?.L- as may reasonably concern tiie 

perfonnance of services for Amtrak. All such records shall be retiuned for no less tiian 36 

montiis. Such records shall be available for Amtrak inspection and copying during tiie regular 

business hours at tiie facilities where tiiey are located. In tiie event tiiat Amtiak requests a 

significant change in or addition to tiie records cunentiy maintained by ConraU, compensation 

payable to ConraU in connection witii tiie responsibility shall be appropriately revised. 

(d) Audit AdiusTtnent 

In tiie event eitiier party believes it has made a payment vMch exceeds (or 

has received a payment which is less tiian) tiie amount required by tiie provisions of tiiis 

Agreement or a settlement between tiie parties of a matter covered by tiiis Agreement, such party 

shall submit its claim in reasonable detiul to tiie otiier party. Undisputed audit adjustinents shall 

be paid promptiy by tiie otiier party. In tiie event tiiat a party disagrees witii a proposed audit 

adjustinent, such party shall provide a written statement oftiie tiieory of its disagreement and tiie 

facts supporting tiiat tiieory in a form v/bich wUl pennit tiie claiming party to evaluate tiie merits 
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of tiie other party's position. Any adjustinent which is umesolved 90 days after having been 

presented shall, at the request of eitiier party, be submitted to arbitration for resolution. If it is 

es".ablisbed by â p-eement or arbitration before the National Arbitration Panel more than 90 days 

after a claim is initially submitted to a party that an overpayment or underpayment has occurred, 

tiie amount of such excess or shortfall shall bear interest at the 90-day U.S. Treasury BUI rates 

applicable during the period as published in the Federal Reserve Bulletin, from the date on which 

the payment was originally made untU the date the appropriate adjustoient is made. 

(C) Revision of Flat Ra>rs 

If the amount of compensation specified in Appendix FV for a flat rated 

item varies clearly and substantially from the actual avoidable costs incimed by ComaU in 

eomiection with such item, and if the flat rate is inaccurate because ofthe existence of a material 

mistake of fact the compensation with respect to such item shall be changed prospectively (fiom 

the date upon which notice of the discovery of such mistake is given) in order that it will 

reasonably reflect the avoidable costs incurred by Conrail which arc covered by that item. For 

purposes of this provision, a material mistake of fact has occurred where there has been a 

significant factual understanding which was incorrect and (1) was relied upon by both parties 

witiiout knowledge of its error, or (2) was relied upon by one party, where that party could not 

reasonably have known that it was incorrect, whUe the other party eitiier knew it was incorrect or 

failed to take reasonable steps to detennined its accuracy. For purposes of this provision, a 

variance bci.oen actiial avoidable costs and the agreed-upon flat rate amount for that item as 

specified in Appendix IV which is less tiian 20% (unless such variarce exceeds $25,000 per year 

for tiie item) will nonnally be deemed not to be substimtial. 

(f) Pavments Required hv Ofnw Agrgements 
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As an administrative convenience, and notwithstanding the provisions of 

V Section 4.2, tiie Parties will arrange net settiement for charges pursuant to tins Agreement and 

will agree to honor net scttiements pursuant to tiie foUovwng separate agreements, as amended: 

(1) Agreement for Improvement of Trackage in Indiana, dated May 1, 

1980, as amended by letter agreement of October 24,1984 between F. Abate and W. Wieters. 

(2) Payments required by the Trackage Rights Agreement dated 

April 1, 1976 between the parties concerning rail lines in Michigan and Indiana. 

0) Agreement for Grade Crossing Improvement Program Along the 

Detroit-Chicago Conidor. dated September 15. 1988. among Amtrak. Comail. and tiie State of 

Michigan. 

(4) Second Amended and Rsstated Nortiieast Corridor Freight 

Operating Agreement dated October 1, 1986. 

(5) Interim Agreement between National Railroad Passenger 

Corporation and Comail for Maintenance Services. <'̂ ied May 19.1976. 

(6) Amendment to Off Corridor Operating Agreement dated as of 

July 1, 1980. for upgrading and maintenance of tiack between Poughkeepsie and Hoffrnans. 

New York, as modified December 30,1982. 

Section 5.3. Net Contract AHvunr^ 

The parties acknowledge tiie existence of outstimding advances punuant to tiie 

agreements in effect between tiic parties prior to tiie date of tiiis Agreement The net advance 

outstanding pursuant to tius Agreement and tiiose otiier agreements between Amtiak and Comail 

as specified in Section 5.2(0 ^ be adjusted at tiie time tiiis Agreement takes effect to reflect 

tiie amount specified in Appendix I. The change in sudi net amoum shall be pcomptiy paid by 
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tiie owing party to tiie otiier party. This net contract advance shall be retained by tiie owed party 

until forty-five (45) days after the last day of tiie last montii for which this Agreement provides 

the basis of payment At that time, such advances shall be credited against any amount then 

properly owing between the parties under tiiese Agreements and any remaining amount shall be 

refiinded to the owing party, or the owing party shaU pay the owed party the differenr* »jetween 

the advance and the payments due and owing under the Agreements for the last montii's 

operation, as the case may be. The amoimt oftiie net advance shall be appropriately adjusted to 

reflect escalation and deletions, additions, or modifications of Amtrak passenger operations over 

the Rail Lines, or of services required pursuant to the other agreements identified in 

Section S2(f), when such adjustinent(s) requires a change to the advance exceeding $25,000. 

Any reconciliation hereunder shall be performed in a fonn consistent witii Appendix I hereof 

ARTICLE SIX 

ARBITRATION 

Except as otherwise provided in this Agreement, any claim or controveisy 

between Amtrak and Conrail conceming tiie interpretation, application, or implementation of tiiis 

Agreement shall be submitted to binding arbitiation in accordance with the provisiotts of tiie 

Arbitration Agreement dated April 16, 1971, among Amtiak and certain otiier xailroads. This 

Agreement shall be deemed a "Basic Agreement" for purposes of Section 4 5 of said Arbitiation 

Agreement 

ARTICLE SEVEN 

GENERAL 

(Section 7.1. Reserved] 
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Section 7.2. Risk nfl 

(a) The parties agree tiiat apportionment of the responsibUity for liability for 

personal injuries and property damage tiiat may result from activities conducted under tiiis 

Agreement shall be in accordance witii tiie tenns and conditions oftiie LiabUity Apportionment 

Agreement dated June 19,1979. as amended, between Amtiak and Conrail. 

(b) On or after December 31, 1998, or such earlier time as federal legislation 

pertaining to passenger train liability is enacted into law, eitiier Amtiak or Conrail may request 

tiie otiier party to renegotiate in its entirety tiie risk of liabUity covered by tiiis Section 12. In tiie 

event tiie parties are unable to agree witii respect to any proposed change in such risk of liability, 

tiien and in tiiat event eitiier party may submit tiie matter to arbitration pursuant to Article Six 

tiiereof Such arbitiation shall be conducted by tiie National Arbitration Panel and tiie parties 

shaU make aU reasonable efforts to expedite such arbitration During tiie period of negotiations 

or arbitration, tiie responsibility for such liability specified in tiiis Section 7.2 shall remain in 

effect Unless tiic parties otiierwise agree, tiie effective date of any modifications to tiiis 

Section 12 shall be six montiis after the initial renegotiation request. 

(c) It is tiie parties' intent tiiat because Conrail is wiUing to enter into tiiis 

Agreement at a time in which issues of allocation of risk between Amtrak and tiie freight railroad 

industiy are being actively considered, tiiat Conrail be entitied to "most favored nation" 

treatmem on tiiis issue. Acconlingly, in tiie event tiiat Amtiak enters into an agreement witii a 

freight railroad tiiat provides solely for tiie operation of Amtiak trains on tiie laU lines and related 

facUiti'es of such railroad, and if tiie mdemnification and insurance provisions ^licable to 

operations under such agreement are different tiian tiie provisions of tius Agreement, Amtrak 

shall notify Comail of tiie tenns of such provisions. ComaU shaU be entitied on a prospective 
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basis, commencing on tiie date tiiat it makes such election in writing and Amtrak receives notice 

of such election, to have tiie indemnification and insurance provisions appUcable to operations 

under such otiier agreement applied to and inserted in tiiis Agreement in Ueu oftiie provisions of 

tiiis Section 7.2. For purposes of tiie portion of tiiis Section 12(c) set forth above, ConraU must 

agree-to accept all provisions in tiie conesponding provisions for allocation of risk of damage 

and liabUity and insurance requirements in tiie otiier anangement tiiat limit (or represent specific 

consideration for) tiie insurance and indemm'ty provisions, including provisions which are 

expressly recited as consideration for differem risk of JiabUity provisions from tiie tenns of tiiis 

Section 12, including provisions extending tenn, compensation for risk or for otiier services, and 

contracttial rights and processes dealing witii potential changes in tiie indemnification and 

insurance provisions. In tiie event Amtiak enters into an insurance pooling anangemem witii 

two or more Class I freight railroads, Conrail shall be perautted to participate in such insurance 

pocUng anangement 

Section 13. Labor Pmtt̂ t̂ tinn Cff^tl 

(a) Comail shall provide fair and equitable anangements to protect tiie 

interests of its employees affected by tiie discontinuance of Intercity Rail Passenger Service to 

tiie extent required by and on tiie tenns and conditions set forth in Appendix C-1 to tiie Basic 

Agreement 

(b) In tiie event Conrail incurs employee protection costs as a result of tiie 

elimination or consolidation of any jobs tiiat exist in perfonning tiie foUowing services: ConraU's 

Michigan City Bridge Operators; NRPC Operations Stiiff - Contiact Administration Otem 14, 

Appendix FV); or Livingston Avenue Bridge Operators Qtem 13, Appemlix IV), Conrail shall be 

solely responsible for such costs. 
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(c) In the event Comail is required, subsequent to the effective date of tiiis 

Agreement pursuant to Section 3.2, and Section 3.3 insofar as such section implements 

Section 3.2, or pursuant to Section 4.3, to add job positions to perfonn Conrail's obligations, and 

Conrail tiiereafter incurs employee protection costs in accordance witii Subsection 7.3(a) as a 

result oftiie elimination or consolidation of such increased job positions, Amtiak shall reimburse 

Comail for tiie ftdl amount of such costs to tiie degree such costs have been incuned by Conrail. 

Section 7.4. Transpnrtatinn Privileges 

(a) Company mail of Comail may be transported by Amttak without charge 

on any Intercity Rail Passenger Trains operated over tiie Rail Lines, provided tiiat no extra or 

special personnel shaU be required in connection witii the handling thereof 

(b) Business cars of C:onrail and Conrail officials and administrative personnel 

transported tiierein may be handled on Intercity Rail Passenger Trains, provided tiiat tiie same 

may be done consistent witii tiie safe and efficient operation of such trains and shall not cause 

any material delays in tiic operation tiiereof and tiiat any additional cost resulting tiierefrom will 

be bome by Conrail. 
• 

(c) Conrail shall transport or deadhead passenger cars, passenger locomotives, 

and otiier materials such as parts and supplies. The cost of transporting Amtiak locomotives and 

otiier roUing stock is set forth in Item 10. Table 1. Appendix IV. llie cost for transporting 

Amtrak materials and supplies shall be as specified in tiie contract rate agreement between tiie 

parties covering transportation, switehing, and per diem charges dated October 25, 1979. The 

charges agreed to in tiie October 25. 1979 agreement have been and wiU be adjustod annually 

ba.̂ d upon tiie applicable AAR index and published in tiie Conrail Freight Tariff. 



V 

(d) Employees of Conrail de.tignaied by tiie NRPC Operations Officer shall be 

entitied to ride on Intercity Rail Passenger Trains, including locomotives subject to space 

limitations, witiiout charge, whenever necessary in connection witii tiie inspection, maintenance 

or operation of such trains on the RaU Lines. 

(e) Transportation privileges, if any, witii respect to business and personal 

travel of Conrail personnel shall be as detennined by Amtiak. 

Section 7.5. Information 

Eitiier party hereto shall have tiie right to inspect tiie books and records of tiie 

otiier party pertaining to perfonnance under tiiis Agreement, including tiiose relating to tiie 

employees and positions covered by Section 7.3, at its usual business hours, provided tiial neitiier 

Amtrak nor Conrail shall be obligated to retiun books or records beyond tiie period specified in 

Section 5.2(b) hereof 

At any reasonable time Amtrak or ils designated agents shall have tiie right upon 

reasonable conditions and notice, to examine tiie tiacks of Conrail used m perforc^ing Intercity 

Rail Passenger Service of Amtiak. Such examination may include tiie use by senior 

representiitives of Amtrak's engineering staff, of highrail cars and track geomctiy cars witii tiie 

understanding thai such operation shall be subject to tiie limitations and conditions set forth in 

tiie last paragraph of Section 3.7. Comail shaU fiimish. when reasonably requested by Amtiak, 

reports to Amtrak pertaining to tiie condition oftiie Rail Lines for rail passenger transportation 

use. which reports shall set forth tiie speed and load capacity of each line segment oftiie tracks. 

Section 7.6. NRPC Op^tinn, nm^^T 

Ccnrail shall appoint an individual of appropriate rank to be NRPC Operations 

Officer and shall notify Amtiak. The NRPC Operations OflBcer shall have responsibUity for tiie 
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perfonnance by Conrail of its obligations under tiiis Agreement. The NRPC Operations Officer 

shal) report directiy eitiier to tiie Chief Executive, Chief Operating Officer. General Manager-

Contracts, or Chief Transportation Officer of Conrail. Prior to tiie appointment of or change in 

tiie person who is tiie NRPC Operations Officer, Conrail shall notify Amtrak oftiie name oftiie 

succeeding NRPC Operations Officer and tiie effective date of his appointiaent 

Tht NRPC Operations Officer, to tiie degree possible, wUl seek to enhance tiie 

business relationship between tiie parties and prevent or minimise causes for dispute between tiie 

parties under tiiis Agreement Amtrak may. for cause, request Conrail's Sr. Vice President-

Operations to replace the designated NRPC Operations Officer. 

ARTICLE EIGHT 
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ARTICLE NINE 

M I S r F I . I AVFOTIS 

Section 9.1. Force Mî jeiir.» 

The obbgations ofthe parties hereimder shall be subject to force majeure (which 

shall include lawfid stiUces. riots, floods, accidents. Acts of God. and otiier causes or 

circumstances beyond tiie conti-ol of tiie party claiming such force majeure as an excuse for non-

perfonnance). but only as long as. and to tiie extent tiiat, such force majeure shall prevent 

performance of such obligations. 

Section 9.2. Successon; and Assigns 

All tiie covenants and obligations of tiie parties hereimder shall bind tiieir 

successors and assigns whetiier or not expressly assumed by such successors and assigns. This 

Agreement and tiie rights sel forth herein may not be assigned by any party to any otiier person, 

corporation, or entity witiiout tiie express written consent oftiie otiier party. 

Section 9.3. Interpretation 

The Article and Section headings herein are for convenience only and shall not 

affect tiie constiuction hereof Tliis Agreemem shall be construed in accordance witii tr.H 

governed by tiie laws of tiie Distiict of Columbia. All Appendices and Exhibits attached hereto 

are integral parts of tiiis Agreement and tiie provisions set forth in tiie Appendices and Exhibits 

shaU bind tiie parties hereto to tiie same extent as if such provisions had been set forth in tiieir 

entirety in tiie main body of tiiis Agreement Notiiing expressed or implied herein shall give or 

be constiued to give to any person, finn or corporation otiier tiian Amtiak or ConraU any legal or 

equiuible right remedy or claim under or in respect of tins Agreement Neitiier tius Agreement 

nor any of tiie tenns hereof may be tenninated, amended, supplemented, waived or modified 
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ora.'Iy. but only by an instmment in writing signed by Amtiak and Conrail unless a provision 

hereof expressly penniti! eitiier of said parties to effect temiination, amendment, 

supplementation, waiver or modification hereunder, in which evem such action shall be taken in 

accordance witii tiie tenns of such provision. 

Section 9.4. Severability 

If any part of tiiis Agreement is detennined to be invalid, illegal or unenforceable, 

such detennination shall not affect tiie validity, legality or enforceability of any otiier part of tiiis 

agreement and tiie remaining parts of tiiis Agreement shall be enforced as if such invalid, illegal 

or unenforceable part were not contained herein. 

Section 9.5. Notices 

Any request demand, autiiorization, direction, notice, consent waiver, or otiier 

documem provided for or pennitted by tiiis Agreement to be made upon, given or fiinished to. or 

filed witii one party by tiie otiier party, shall be in writing and shall be delivered by hand or by 

deposit in tiie mails of tiie United States, postage prepaid, if to Amtrak, in an «• 'elope addressed 

as follows: 

National Raiboad Passenger Corporation 
60 Massachusetts Ave., N.E. 
Washington, D.C. 20002 
Attn: Director, Contract Management 

and if to Conrail, in an envelope addressed as foUows: 

Consolidated Rail (Corporation 
2001 Market Street - 14C 
P.O. Box 41414 
Philadelphia, PA 19101-1414 
Attn: General Manager-(}ontracts 

Each party may change tiie address at which it shall receive notification hereunder 

by notifying tiie otiier of such change. 
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Section 9.6. Counterparts 

This Agreement may be executed in any number of counterparts, each of which 

shall be an original. 

Section 9.7. Relationship nff^rf},., 

In rendering any service or in fimiishing any equipment, materials or supplies 

hereunder. Conrail is acting solely pursuant to tius Agreement witii Amtrak made pursuant to tiie 

Act and not in its opacity as a common carrier by railioai^. 

Section 9.8. Term. 

This Agreement shall become effective on April 14. 1996. and shall remain m 

effect until it is tenninated on 12 montiis prio- notice by eitiier party to tiie otiier. provided tiial 

such notice may not be given prior to April 14,2006. 

Section 9.9. Equal Emnlnvment Oppnrtimi-ty 

Neitiier party shall discriminate against any employee or applicant for 

employment because of race, color. reUgion, sex. or national origin. Conraii and Amtrak will 

comply witii all applicable laws and regulations relating to tiie prevention of such discrimination. 

Section 9.10. Tennination of Otiier AyTeemen|s 

Upon tiie effective date of tiiis Agreement and except as otiierwise provided ^ 

herein, tiie Basic Agreement and all otiier agreements inconsistent witii tius Agreement shall be 

terminated. 

Section 9.11. No Appeal nf Compensatinn Litiyatinn 

The parties acknowledge tiiat tiiis Agreement is intended to resolve all issues 

raised by eitiier of tiiem or decided by tiie Interstate Commerce Commission (now Surface 
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Transportation Board) in tiie proceeding between tiiem in Finance Docket No. 32467, subject 

only to tiie fiittu-e rights of either party to seek a redetennination of compensation pursuant to 

Section 5.1(e) of tiiis Agreement The parties will not seek reopening or judicial review of any 

of tiie decisions oftiie Surface Transportation Board (foraieriy Interstate C:ommerce Commission 

(ICC)) in tiiat proceeding, and (1) Amtiak agrees to dismiss witii prejudice tiie Petitions For 

Review oftiie Surface Transportation Board decisions served on July 25, 1995, and January 19, 

1996, tiiafare currentiy pending before tiie United Stirtes Court of Appeals for tiie D.C. Circuit 

in Docket No. 95-1489 and Docket No. 96-1091, respectively, and (2) Conrail agrees to dismiss 

witii prejudice tiie Petition For Review of tiie Surface Transportation Board decision served 

January 19, 1996, tiiat is cunemly pending before tiie United States Court of Appeals for tiie 

D.C. Circuit in Docket No. 96-1090. 

For tiie period January 1,1996. tiirough April 14.1996. Amtrak shall pay Conrail 

$1.14 per teain-mile for incrementid tiack maintenance as provided in Item 6 of Article FV of tiiis 

Agreement and tiie otiier amounts established in Items 1 tiirough 6 and Items 8 tiirough 13 oftiie 

lener agreement dated November 27. 1995. from James J. Keating of Comiil to 

Richard D. Simonen of Amtrak. 

Section 9.12. Poughkeepsie-Hoflfrnans- Fnhire Negntiatinn^ 

If, in tiie firture, the parties agree tiiat Amtiak wUl lease Segment I between 

Poughkeepsie and HofiLnans. New York, fiom ConraU, tiiereby making Amtrak tiie lessee of aU 

segments between Poughkeepsie and Hoffrnans. and if tiie parties fiirther agree tiiat Amtiak wUl 

assume all tiie tiack maintenance and communications and signal maintenance for that entire 

temtory (and no otiier services wUI be required of Conrail). tiie parties agree tiiat tiie 

Perfonnance Payments for operations between Poughkeepsie and Hoffrnans under tiiis 
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Agreement, as described in Section 5.1(c) and Appendix V, shaU not apply to Amtiak operations 

over tiie entire leased territory after that date. The parties fiirther agree tiiat if tiie agreements 

described in the preceding sentence are reached, Conrail's sole payments to Amtiak for any 

Conrail freight operations conducted over the entire leased territory between Poughkeepsie and 

Hoffrnans, beginning witii tiie effective date of such agreement shall be S.328253 per freight car 

mile, subject to escalation starting July 1, 1996. The foregoing provision shall not preclude tiie 

inclusion of other terms and conditions in said agreement 

IN WTTNESS WHEREOF, Amtiak and Conrail have caused tiiis Agreement to 

be executed by their respective officers hereunto duly authorized. 

NATIONAL RAILROAD PASSENGER 
CORPORATION 

By 

Title 

I -

ate; lC> A - ^ ^ A : J I 

w r r N ^ : 

Title: 

Date: 

CONSOUDATEO RAIL CORPORATION 

By: ^ ^ 2 u J ^ O a ^ 

Title; /̂ <S -̂g^>^r>e/»^r<^ 

Date: 

WITNEl 

Date: 

rJ. Title: <y^fijQ,a^cJ 
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APPENDIX IV 
CostF)etflil 

Item 1. T ^ E PilntinP and Fmeryer î-y C « w Wagff̂  

Amtiak ShaU reimburae ConraU tiie acttial cost for woric perfonned by ConraU ttain and 

engine crews, including pUots, used in Amtrak service, which costs shaU include fringes, 

ariiitmies, constiuctive aUowances, meals, lodging, and transportation-

Item 2. Ouaiifir̂ pn FTtTTmn 

Amtrak shaU pay ConraU tiie acttial wages, plus fringe benefits, and otiier direct 

expenses for Conrail Rules Examiners and Road Foremen who are assigned to test and qualify 

Amtrak employees for train and engine positions on Amtrak trains to be operated on ConraU's Rail 

Lines. 

Item 3. Locomnfive 

Amtrak shall reimburse Conrail for tiie cost of diesel fiiel supplied to Amtrak trains. 

The cost of diesel fiiel will be Conrail's acmal fiiel price when ConraU dispenses fiiel at Hanisburg, 

PA. For all otiier locations, Conrail shall bUl Amtrak at Comail's system avenge price. Comail is 

agreeable to charge Amtrak local fiiel prices should ConraU begin fiieUng Amtiak locomotives at 

locations otiier tiian Harrirfmrg, PA, on a routine basis. 

Amtiak ShaU pay ConraU $.03 per gaUon for handling of diesel fiicl supplied to Amtiak 

trains on an extiaoidinary basis. In tiie event routine fiieUng of Amtiak tiains is perfonned by 

Comail at any otiier location, tite parties agree to detennine an appropriate rate for such kicati^ 
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Item 4. LocomntiveUffntal . . , . 

Amtrak ShaU pay ComaU $80 per hom (including diesel fiiel) for maintenance and 

supplies for emergency use of Comail's locomotives. The period of time for which Amtiak is 

chargeable sfaaU commence witii tiie time when tiie locomotive is set aside for use in Amtiak 

service until tiie locomotive is remmed to ConraU. Amtrak shaU have no obligation to rettnn tiie 

locomotive to tite point where it was initiaUy delivered to Amtrak, but when locomotives 

Tcttimcd in Chicago, IL, PhUadelphia, PA, or Rensselaer, NY, tiiey shaU be rettimed to Conrail 

facUities at 51st Stieet (Chicago, IL); Somh Philadelphia, PA; or SeUciric, NY, respectively 

Amtrak agrees to renim tiie locomotive to Comail in as good condition as when delivered to 

Amtrak, ordinary wear and tear excepted. 

Iton 5- Solely Related Facilitv Mainten̂ T̂ rr 

Amttak shall reimburse ConraU for its acttial expenses (including fringe benefits, 

vehicle expense, and material and supplies) required for maintenance of fiwUities (including tiacks) 

identified herein tiiat are solely used for provision of Amtrak service (see App jidixIV, Table 1). 

provided tiiat an Autiiorization Notice must be obtained from Amtrak prior to perfonning a 

maintenance project tiiat exceeds $1,000 in costs. 

Item 6. Incremental Track Maintenanrf 

Amttak ShaU pay ComaU $1.14 per tiain mUe for tiie incremental cost of maimaining 

RaU Lines of ConraU in connection witii tiie operation of Amttak'«, Intercity RaU Passenger 

Service. The ttain mUes used in tiiis calculation shaU be based upon tiie agreed to "One Way 

MUcageforMofW".sdetiuledinTable2 of tiiis Appendix IV multipUed by artual operations. 
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Item 7. Suitching 

Amtiak shall pay ComaU for switching of rail passenger equipment including wages 

and fringe benefits of yard crews, and for use of yard switeh engines, maintenance and servicing of 

yard switeh engines, yard switehing fiiel, supplies and otiier related expenses, at tiie rate of $ 150 per 

bom,'measured from the dispatehment of the switeh engine to perfonn such switching for Amttak 

to its rettnn to its normal location. In the event there is no crew on duty when required by Amtrak, 

tiie charge for switehing shall be ConraU's acttial crew cost plus a locomotive charge of $80 per 

hour of actual use. 

Item 8. Disciplinary Investiyatinns 

Amtrak wiU reimburse ConraU for the costs of administering fonnal investigations/ 

hearings of Amtrak personnel. Such costs shaU include, but not be Umited to, meals, lodging, and 

ttansportation for aU Comail personnel, meeting rooms, contract ttanscriber, machine rental, and 

wages (including fringe benefits) for agreement personnel only. 

Conrail wiU reimburse Amttak for costs of meals, lodging, and ttansportation of all 

Amttak employees, and wages (including fringe benefits) of Amttak agreement personnel only, 

when such employees are caUed by Conrail as wimesses in an investigation/hearing of Conrail 

personnel. 

-*k and ComaU wiU each assume wage costs and travel ê qienses of their own 

personnel invo. in joint investigations/hearings involving charges against employees of botii 

Amttak and ConraU. Administtation costs of administering a joint investigation be shared 

50% Amttak and 50% ComaU. 
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Item 9. HairinyW^lfT 

Amtiak shall rambuTK Ciinrdl tite amoum of expenses incuned fm clearing w ^ 

Amttak trains, including penonnel costs Oncluding fringe benefits) and equipment materials, 

supplies, and otiwr eiqpenses which are includable in Accoum415 of tite Unifonn System of 

Accounts prescribed by tiie Swiace Transportation Board for nUioad companies. 

Jten 10- TnnmtnTion nf Amtrak Rolling Stock in rnnr,n vr̂ Ûf T^-„. 

Amtiak shaU pay ComaU $.15 per unitmUe for trmsporting Amtiak's passenger cars 

and locomotive units in ComaU freight Iruns. This rtfe does not apply to special train service. 

Item I I . Miscellaneniis Services 

Amttak ShaU pay ComaU $10,127 per montii for expenses for inspection, nonnal 

maintenance and FRA emergency repair of ttacks, ttnnouts, signals, and station platfonn fecUities 

used solely by Amttak; emergency services not covered by Autiiorization Notices; electticity for 

two snow melteis at Bridge Branch in Niagara T^' W, and one snow meher used exclusively by 

Amttak at Schenectady, NY; utility costs solely related to tiie nU line in tite Poughkeepsie-

HoflSnans teniiory, including Post Road Connection; two PBX extensions at Rensselear. NY, and 

otiier costs not specificaUy identified and which are associated witii tiw operation of Amttak ttains 

by ComaU. Theflatrrte for tiiis itemshaUnotbe changed when fiinctions are deleted or 

modified until tiie accumulated changes amoum to a 10% or more revision of tite flat rate and eitiier 

p«ty requests a modification. Ute new flat rate shaH be effective prospectively from the date of 

such request 
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Item 12. CP Viryinii. Tpterlnrlf .'ng 

Amtiak shall pay ComaU $2,000 per montii for operation of Amttak ttains over CP 

Virginia Interlocking. 

'ton 13. Livingston Avmue Bridge Personnel anH T hUUi^ 

Amttak shaU pay ConraU $15,776 per montii for Livingston Avenue Bridge personnel, 

utilities and otiier costs associated witii Amttak operations. 

'ton 14. NRPC Onrralions Stafy. rpTitmpt AHministr:.ti-nn 

Amttak shall pay ConraU $34,000 per montii for tiie NRPC Operations Office, support 

staff, office materials, suppUes, and otiier related business expenses. 

Item 15. I.iabilifv Pĵ yr̂ nit 

Amttak shall pay Conrail tiie amount of $0.0734 per ttain mile witii respect t̂  liabUity, 

as specified in Section 17 of The LiabUity Apportionment Agreement. The ttain mUes used in tiiis 

calculation shall be based upon tiie agreed to "One-Way LiabUity Mileage" as detailed in Table 3 

of tius î jpendix FV multipUed by actual operations. 

Item 16. Material anrf Supplifl 

Amttak shall reimburse ComaU tiie amount of cost incuned for materials and supplies 

including watering of Amttak ttains, plus any appUcable use aud sales taxes. A 15% additive wUl 

be applied wien materials and sillies are requisitioned from ConraU's inventory. Unless 

otiierwise agreed, Connul is not obUgated to purchase OT store equipment parts tiiat are unique 

Amtiak equipment 
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Appendix IV 

Table 1 

(Solely Related Tracks/Facilities) 

Tracks used solely for provision of Amtrak serviĉ c as of April 14.1996. are the 
following: 

Bloom Connection Track (0 3 miles) 

Pittsburgh Station Tracks (2 Tracks) 

Amtrak Connection Track (Cleveland) (0.5 miles) 

•Niagara Branch (Chicago Street - CP7) (5.6 miles) 

Bridge Branch (CP25.CP28) ^ (2.9 miles) 

Syracuse Station Tracks 

Hudson L:ne. No. 2 Track (CP75 - CP124) (48.1 miles) 

Conrail's Pittsburgh Line between CP Wing and CP Penn, (15.4 miles) 
in the event Conrail discontinues its operations over this 
segment of the of the Rail Lines. 

Station Facilities used solely by Amtrak tiiat are maintained by Conrail at Amtrak's 
Expense as of January 1,1996, are the following: 

Waterioo, IN Center PJatfonn and Pedestrian Crosswalk 

South Bend. IN Pedestrian Crosswalk 

^ ^ ^ ^ " ' O " Station Platfonn 

Cleveland, OH Station Platform and Pedestrian Crosswalk 

Other Stations Station Platforms and Pedestrian Crosswalks 
as required and requested by Amtrak. 

• Maintenance costs are biUable to Amtiak provided it is sole user for entire calendar 
month. 

If Amttak is sole user for entire calendar montii, Amttak pays flat rate for maintenance 
o f i ^ ' *° "̂ P̂ - pays flat rate for speeds over 70 i-ph regardless 
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AMENDMENT 

dated as of July 1, 1980 

(P-H Amendment") 



i09 105 

AMENDMENT TO OFF CORRIDOR OPERATING AGREEMENT 
BETWEEN 

NATIONAL RAILROAD PASSENGER CORPORATION 
AND 

CONSOLIDATED RAIL CORPORATION 

THIS AMENDMENT, dated as of July 1, 1980 tc the Off-

Corridor Operating Agreement between National Railroad 

Passenger Corporation, a corporation organized imder the 

Rail Passenger Service Act and the laws of the District of 

Columbia (Amtrak) and Consolidated Rail Corporation, a 

corporation organized under the Regional Rail Reorganization 

Act of 1973 (Rail Act) and the laws of the Commonwealth of 

Pennsylvania (Conrail). 

WHEREAS, Section 4.2 of the Agreement provides that 

Conrail i s to maintain the Conrail r a i l l:nes in no less 

than the condition in which such r a i l lines wer;̂  conveyed to 

Conrail under the Rail Act; and 

WHEREAS, Section 4.3 of the Agreement provides that 

Amtrak shall have the right to require Conrail to improve or 

add to the Conrail r a i l lines and that any increase in 

maintenance costs occasioned ty such improvements or additions 

shall be paic by Amtrak; and 

WHEREAS, the State of New York, Amtrak and Conrail have 

agreed that certain lines in 'he State of New York should be 

-upgraded tc pf;rmit passengei trains to operate at higher 

speeds b'.tween Poughlceepsie and Hoffrnans; and 



WHEREAS, Conrail and Amtrak agree to the proposed 

upgrading of the line between Poughkeepsie and Hoffmans and 

to share in the cost of the maintenance thereof. 

NOW, THEREFORE, the parties hereto and in consideration 

of the mutual promises, conditions, terms and obligations 

herein contained, do agree and covenant as follows: 

1. The line between Poughkeepsie and Hoffmans w i l l ^e 

divided into four segments for track maintenance purposes. 

These segments are defined as follows: 

(a) Segment 1: Poughkeepsie (MP 75.7) to CP 123, 

(MP 123.6), on Track No. 1 and to CP 125 (MP 125.6), on 

Track No. 2. 

(b) Segment 2: CP 123 (MP 123.6) to CP 2 (MP 

Q 142.5) on Track 1 and CP 125 (MP 125.6) to CP 2 (MP 142.5) 

on Track No. 2; 

(c) Segment 3: CP 2 (MP 142.5) to CP 6 at Carman 

(MP 156.45); and 

(d) Segvent 4: Carman (MP 156.45) to Hoffmans 

(MP 168.3). 

2. The parties agree that since Segment 1 i s used 

predominantly by Conrail freight trains that i t w i l l be 

maintained by Conrail forces. Segment 2 tracks are used 

solely or predominantly by Amtralc and i t is proposed that 

this segment will be leased to Amtrak which v i l l thereafter 

be responsible for maintenance of the tracks. Segment 3 

tracks are used solely or predominantly by Amtrak passenger 

trains and i t i s proposed that this segment will be leased 



c 
to and thereafter maintained by Amtrak. Segment 4 i s used 

solely by Amtrak including the track between MP 161.5 and MP 

168.3 which i s owned by Amtrak. I t is proposed that the 

•track between Milepost 156.45 and Milepost 161.5 w i l l be 

leased to Amtrak. After this track i s leased by Amtrak 

Segment 4 in i t s entirety will be maintained by Amtrak. The 

parties agree that Conrail shall retain the maintenance 

responsibility for Segments 2, 3 and 4 until lease agreements 

for those segments are executed. 

3. Conrail w i l l be responsible for maintenance of the 

Hudson River Bridge between Albany and Rensselaer except for 

the railroad tracks located on the bridge which tracks w i l l 

^ be maintained by Amtrak. Conrail will perfonn a l l communica

tion and signal maintenance between Poughkeepsie and Hoffmans. 

The expense for this naintenance will be paid as follows: 

(a) Maintenance of commimication lines and f a c i l i t i e s 

w i l l be paid by Conrail; 

(b) Maintenance of fixed cab signal f a c i l i t i e s and 

grade crossing predictors w i l l be paid by Amtrak; 

(c) Maintenance of signal f a c i l i t i e s , other than the 

pole-line and wires, on tracks used solely by Amtrak w i l l be 

paid by Amtrak; 

(d) Maintenance of the pole-line and wires betveen 

Schenectady (Milepost 159.5) and Hoffmans (Milepost 169.9) 

wil l be paid by Amtrak. All other pole-line and wire nainten

ance wi l l be paid by Conrail. 



c 

c 

(e) All other signal maintenance, including pole-line 

and wires, w i l l be paid by Conrail. 

4. Conrail w i l l also maintain the signals on the Post 

Road connection including buried signal cable. This maintenance 

will be performed at Amtrak's expense. 

5. Except as provided in Paragraph 6, i t i s agreed 

that the party which i s responsible for maintaining the 

track will also be responsible for maintaining the right-of-way 

including control of weeds and brush adjacent thereto and 

maintenance of grade crossings and drainage ditches adjacent 

to and under the right-of-way. 

6. I t i s further agreed that between CP 123 (MP 

123.8) and CP 125 (MP 125.6); CP 2 (MP 142.5) to CP 4 (MP 

143.6); CP 4 (MP 143.6) to Colonie, (MP 151.5); and MP 155.0 

to MP 159.9 Conrail w i l l be responsible for the control of 

weeds and brush emd the provision of proper drainage on the 

side for which i t i s responsible for maintenance of the 

tracks and Amtrak w i l l be responsible for control of weeds 

and brush and the provision of proper drainage on the side 

for which i t i s responsible for maintenance of the tracks. 

7. The parties agree the annual maintenance cost to 

maintain the tracks between Poughkeepsie a.'iu Hoffmans to a 

maximum speed of 70 m.p.h., which was the maximum speed on 

April 1, 1976, i s 1̂ 10,900 per track mile as stated in .Jtay 

1, 1980 dollars. 

8. The parties agree that Amtrak w i l l be financially 

responsible for the naintenance of the solely related passen-
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ger tracks and for that portion of the maintenance relating 

to high speed service on a l l tracks subject to this Agreement, 

that is , for speeds over 70 m.p.h., but not exceeding 110 

m.p.h. The over 70 m.p.h. maintenance expense for tracks 

between Poughkeepsie and Hoffmans is $7,535 per track mile 

annually, as stated in July 1, 3980 dollars. 

9. The parties agree that the maintenance charges in 

Paragraphs 7, 8 and 10 will be increased or decreased annually 

on July 1st in accordance with the Association of American 

Railroads (AAR) Quarterly Indexes of Charge-Out Prices and 

Wage Rates of railroad material prices, wages and supplements 

(excluding fuel). Class I Railroads, Eastem District at the 

July 1, 1980 index level. 

10. The parties agree that the following costing 

arrangements for maintenance of tracks between Poughkeepsie 

and Hoffmans shall be in effect from the time the parties 

agree that Conrail has upgraded the tracks in accordance 

with its agreement with the State of New York as inspected 

by track geometry car which rfould permit operation of intercity 

passenger trains at speeils in accordance vith Exhibit 1. 

These costing arrangemen1:s will be in effect imtil January 

1, 1983 after which date either party shall have the right • 

to .reopen negotiations on the costing pro^-isions: 

(A) Until lines are leased to Amtrak between Rensselaer 

and HPifmans, Segments 3 and * will be maintained by Conrail. 

Th.: parties agree that there are 19.9 miles of track vith 



Q speeds in excess of 70 m.p.h. and 15.55 miles of solely 

related passenger tracks thus requiring an annual payment to 

Conrail by Amtrak of $319,441. 

" ^ (B) After lines are leased to Amtrak between Rensselaer 

and Hoffmans, the maintenance of Segments 3 and 4 v i l l be 

performed by Amtrak, including 10.25 miles of main track 

used by both parties, requiring an annual payment from 

Conrail to Amtrak for maintenance to the 70 m.p.h. level of 

$111,725. 

(C) Untii. lines are leased to Amtrak between Stuyvesant 

and Rensselaer, Segment 2 will be maintained by Conrail. 

The parties agree that there are 16.7 miles of track with 

speeds in excess of 70 m.p.h. on Track 1 and 11.4 miles of 

^ solely related passenger track on Track 1. The parties 

further agree that there are 11-..9 miles of track vith speeds 

in excess of 70 m.p.h. on Track 2 and 16.6 miles of solely 

related passenger track on Trai^k 2. The annual payment to 

Conrail by Amtrak for Segment 2 will be $550,841. 

(D) After lines are leased to Amtrak between Stuyvesant 

and Rensselaer, th;i maintenance of Segment 2 will be perfonned 

by Amtrak, including 7.6 miles of main track used by both 

parties, reqpiiring an annual payment from Conrail to Amtrak 

for maintenance to the 70 m.p.h. level of $82,840. 

(E) When tracks are upgraded in accordance with Exhibit 

1 between Poughkeepsie and Stuyvesant, Conrail v i l l maintain 

from Poughkeepsie (MP 75.7) to Stuyvesant (MP 123.8 on Track 

1 and MP 125.6 on Track 2). The parties agree there v i l l be 



^ 47.5 miles of track on Track 1 and there will be 49.3 miles 

of track on Track 2 with speeds in excess of 70 m.p.h. The 

annual payment due Conrail from Amtrak will be $729,388. 

(F) Payments of the appropriate net annual amounts, 

determined in accordance with Subparagraph A through E 

herein, will b's made monthly in 12 equal amounts. 

11. The parties agree that Amtrak trains vould operate 

on Conrail maintained trackage vithout further track 

maintenance payments. Conrail vould operate on Antrak 

maintained trackage vithout further track maintenance 

payments provided the annual tonnage does not exceed 1 

million gross tons. 

12. The parties agree that i f slow orders are imposed 

1̂  on high speed tracks maintained by Conrail between 

Poughkeepsie and Hoffmans because of track conditions that 

Amtrak may withhold from its monthly payment a percentage of 

the payment for each track for high-speed maintenance. For 

purposes of this section "track" is defined as the 

following: 

(a) Track 1 - Poughkeepsie to Rensselaer; 

(b) Track 2 - Poughkeepsie to Rensselaer; 

(c) Main Track - Rensselaer to Hoffmans. 

The amount withheld v i l l be computed separately for each 

track as follovs: 

r 
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W = (S - 0.05H) X $627.90 

Definitions: W « Amount withheld 

f • Average number of slow 
order miles of track 

over 70 m.p.h. 

• = Miles of track over 
70 m.p.h. 
(Exhibit 1) 

S and B «t will be computed to 
the nearest 
0.1 of a mile. 

When the aggregate of slow orders on any track is 

greater than 50 per cent, no high speed payments v i l l be 

made for that track. The procedure for determining the slow 

^ orders will be to determine the slow order condition as i t 

exists at 12:01 P.M. on the first and fifteenth day of each 

month excluding a l l slow orders issued for the safety of 

passing track gangs and excluding any slow orders of less 

than 48 hours duration. The results, of the 1st and 15th • 

days slow orders v i l l be averaged for each track, and the 

result v i l l determine the cumulative miles of slov orders to 

be used in the foregoing computation. The results of the 

slow order review will be submitted to Amtrak on or before 

the 25th day of the month and any withholding will be made 

in the following month. 

13. In the event that conditions require the detour of 

*Conrail trains over othervise solely related passenger 

tracks, such movements shall not be deemed to affect the 

status of the solely related passenger tracks, provided the 
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^ movement--i do not occur in excess of 15 days per month. Such 

detours shall be handled in accordance vith the applicable 

Detour Agreements betveen the.parties. 

For special train movements (other than detours but 

including dimensional loads) over othervise solely related 

passenger tracks, Amtrak v i l l be compensated tinder the 

current CMA rates for special movements. Such movements 

will not change the status of solely related passenger 

tracks, provided such movements do not occur in excess of 15 

days per month. 

When movements referred to above exceed 15 days per 

month, the status of the track(s) will be changed to common 

for that month. 

14. (a) In the event that Conrail shall cease to 

operate freight trains over any section of track between ' 

Poughkeepsie and Hoffmans that i s presently used by both 

freight and intercity passengci. t-rains, Conrail v i l l notify 

Amtrak of the change and thirty (30) days after cessation of 

freight operations that section of track v i l l be considered 

to be solely related to intercity passenger service and 

Amtrak shall be financially responsible for maintenance of 

that section at the belov 70 m.p.h. naintenance level and 

payments under the contract v i l l be adjusted accordingly. 

(b) In the event that Conrail shall begin to operate 

freight trains over any section of track betveen Poughkeepsie 

and Hoffmans that i s presently used solely by intercity 
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passenger service, except as specifically provid<Ld in 

Paragraph 13 above, Conrail v i l l notify Amtrak of the change 

and thirty (30) days after such commencement of freight 

• operations that section of track v i l l be considered to be 

used by both freight and intercity passenger trains, and 

Conrail shall be financially responsible for maintenance of. 

that section at the belov 70 m.p.h. maintenance level and 

payments tmder the contract v i l l be adjusted accordingly. 

15. IP the event the track structure is destroyed as 

the result of a natural disaster or any similar occurrence, 

excluding derailments, vhich vould require the restoratic 

of the line of railroad or any portion thereof betveen 

Hoffmans and Poughkeepsie, Conrail shall be obligated to 

restore the line only to the level required by the Coxurail-

Amtrak Off Corridor Operating Agreement. That basic Agreement 

between the parties is limited to the maintenance responsibil

ity of the parties on April 1, 1976 and does not pertain to 

high-speed restoration of the rail lines. The parties agree 

that this Amendment Agreement v i l l not impose an additional 

obligation on either Amtrak or Conrail to restore the track 

to FRA standards for speeds in excess of those required by 

the Off Corridor Operating Agreement of April 1, 1976. 

16. Amtrak agrees that Conrail shall retain the right 

to serve a l l freight customers on the line betveen Poughkeepsie 

and Hoffmans and at Conrail's sole expense, install, retain 

or remove sidetrack connections relating to i t s freight 



r customers located adjacent to the tracks involved in this 

Amendment Agreement regardless of vhether the tracks are 

maintained by Amtr*k or Conrail and regardless of vhether 

• the tracks are ovned or leased by Amtrak. 

17. The parties agree that al l other provisions of the 

Off Corridor Opersting Agreement v i l l remain in effect for 

operations betveen Poughkeepsie and Hoffmans as i f a l l 

provisions of the agreement vera specifically included 

herein. 

18. That portion of the Memorandum of Understanding 

between Amtrak and Conrail dated March 25 and April 1, 1977 

pertaining to the division of maintenance costs i s hereby 

revoked and rendered invalid. 

IN WITNESS WHEREOF, the parties have hereunto set their 

hands and seals this day of O U u ^ 1980. 

CONSOLIDATED RAIL CORPORATION 

By: 

ATTEST: 

ASSISTANT SiCRfiTAftV 

ATTEST: 
PRESIDENT 

NATIONAL RAILROAD 
PASSENCEI»il:0l(P0RATI0N 

By: ^ A^Lj^ 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 3338* 
(Sub-No. 69) 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 

NORFOLK SOUTHERN RAILWAY CORPORATION 
"CONTROL AND OPERATING LEASES/AGREEMENTS-

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

REPLY VERinED STATEMENT OF 

STEVEN A. POTTER 

My name is Steven A. Potter. I am Assistant Vice President - Intcrcarricr 

Agreements for CSX Transportation, Inc. in Jacksonville, Florida. I liave held this position 

for five years. In my 17-year career with CSXT and predecessor companies I have held a 

variety of positions in the Marketing, Finance and Strategic Planning E>epanmenUi 

including heading the fertilizer marketing group and a district sales office. In addition to my 

intercarrier agreements duties, I am also responsible for planning for the Shaied Assets 

Areas created by the Conrail Transaction. 

Tlie Intercarrier Agreements group, v/hich 1 head, is responsible for joint facility 

contracts and their adminisUation, interline switching arrangements and administration, and 

audit and field financial control functions. Included within joint facility contracts are 

uack"2c rights agreements, haulage agreements and terminal operating agreements. 



STB FD 33388 (Sub 69) 1-27-99 D 193162 4/4 



I am familiar with the various types of trackage rights arrangements which CSXT 

enters into with other raiboads and with the typical joint facilities arrangements customarily 

cnlsred into bciween raib-oads sharing terminal facilities, 

I was one ofthe members of the team responsible for negotiadons with Canadian 

Pacific Ra!'way Company and affiliates ("CP") over issues raised by that company in the 

CSX-NS-Conrail proceeding, which resulted in two settlement agreements I will describe 

below. I was involved in formulating CSX's position throughout, and participated in many 

ofthe face-to-face-negotiations. I have given Verified Suitements earlier in the present sub-

docket conceming the "Hast of the Hudson" rights granted by the Board in E)ecision 

No. 109, in CSX-167 and CSX-169, prior to the rendition ofthe Board's Decision No. 109. 

My attention has been called to the Verified Statement of Paul D. Gilmore, a Vice 

President of Canadian Pacific R«. joad Company (with its affiliates, "CP") in CP's Petition 

for Reconsideration of the Board's Decision No. 109, designated as CP-28. In that Verified 

Statement, Gilmore compares the amounts that were to be allowed to CSX as to "minimum 

revenue requirements" in connection with the independent ratemaking authonty granted to 

CP in the "Ratemaking Agreement" of October 20,1997, fo r movements to or fitim "New 

Yoric City points in the Bronx or Queens or for points on Long Island that are interchanged 

to the New York & Atlantic at Fresh Pond Junction." §gs that Agreement Exhibit 3 to my 

Verified Statjinent in CSX-176, § 5.A(ii). As noted above, I participated -n the 

negotiationii that led to that Agreement (the "October 1997 Settlement Agreement"). 



That Agreement was indeed a settlement agreement and in fact it required CP to 

support, on the date for filing comments in the overall proceeding, the acquisition of 

Conrail bv NS and CSX pursuant to their Application, and not lo seek conditions. October 

1997 Settlement Agreement, § 2 at 2. In exchange for that undertaking, independent 

ratemaking authority was granted CP over various interchange points to and fiom a number 

of points served or to be served by CSX upon the acquisition of the Conrail routes. One of 

these wrs the quoted access to the Bronx and Queens and to other Long Island points via 

NY&A interchange. 

Independent ratemaking authority permits the carrier having it to quote a joint line 

rate to a shipper without the particularized consent for the movement by the other carrier 

participating in the movement so long as the division gives the non-quoting carrier its 

"revenue requirement." The revenue requirement to be paid to CSX for its portion of those 

movements East of the Hudson was a concessionary rate, granted by CSX in order to buy 

peace in a major case in which a major raikoad was an adversary seeking conditions. We 

anticipated, in developing the revenue requirements under the independent ratemaking 

authority, that the moves to and firom the New Yoric City and Long Island points would be 

performed, to a large part, simply by adding CP cars to CSX trains that would be moving ui 

any event. Thus, the marginal costs to CSX would be relatively low, and CSX could grant 

the concessionary rate without substantial out-of-pocket loss and indeed at a modest profit, 

measured on a marginal basis. 



Obviously, in planning an entirely new service for CSX, I would never confuse the 

full cost of running that new service with die cost, eitiier to be exacted by CSX or which I 

would expect to pay to another carrier, for adding cars to another carrier's trains. Of course, 

I would generally not expect anr her carrier to carry CSX's cars on a competitive route 

unless there was some ovcrridmg benefit to that carrier, but in any circumstances in which 

tiiat might be tiie case, I would realize tiiat tfie marginal cost to tiie carrier oftiie operational 

move would be substantially less tium its fiill cost, and in negotiating witii tiiat carrier, I 

would keep that in mind. 

Gilmore's Verified Statement, as I see tiie matter, docs not offer a pioper 

competitive comparison, v^ch wouid be a comparison of single carrier moves between 

MonUeal on tiie one hand and tiic Bronx, Queens and tiie Fresh Pond interchange on the 

other. CSX's mileage on the Conrail line it is being allocated fixim Montreal to the Bronx is 

approximately 530 miles; Gilmore's mileage on CP's route over Saratoga fixim Montreal to 

tiie Bronx is 370.5. (I have not seen Gilmore's Exhibit 1, since it is highly confidential, but 

have inferred his metiiodology fiom his Verified Statement and fiom a redacted version of 

his Exhibit which deleted all tiie CP costs and all tiie totals including tiiose costs.) His 

approach is truly "comparing tuples to oranges" to compare tiic cost of an operation 

conducted by CP, on its own schedules using its own equipment and as to its own master 

plan, witii a full-cost allocation, to a service provided by CSX as part of a settiement on the 

basis of CP adding cars to be pulled in CSX's own trains on CSX's schedules, at CSX's 



marginal costs. While the CSX East-of-the-Hudson service will be a new service for CSX, 

the October 1997 Settiement Agreement was entered into at a time that CSX had contracted 

to acquire the route in question and to replace Conrail's service over it. Thus, the cars it 

might obtain fixim CP would be additional cars for an existing service, that is, one that it 

had already committed itself to supply. 

I understand that Gilmore's methodology in his Exhibit assumes that there will be a 

100-percent empty back haul on all movements. Thus, it is assumed that in the case of use 

of the Uackage rights, cars will be taken back all the way to Montreal empty by CP and CP 

will, of course, have to pay a trackage rights fee for the CSX segments on the bnck haul, 

since . ~okage rights fees are paid for every haul, revenue-bearing or not. On the other 

hand, under the independent ratemaking arrangements, CSX would have the duty to retum 

the car that it took in interchange fixim the Albany area to New York City to the point of 

interchange, and if no revenue back haul was available, CSX would be required to do so 

without additional charge to CP or its customers. On the otiier hand, if there was a revenue 

back haul involving the independent ratemaking authority (that authority is granted in either 

direction, "to or fixim," ggg October 1997 Settiement Agreement, § 5.A(ii), at 3), CSX 

would be entitied to its specified division of the revenues on the back haul. And, obviously, 

if on the Uackage rights movements CP had a revenue-paying back haul fiom New York to 

Montreal, most of its revenue would fall to the bottom line since I understand that 

Gilmore's methodology in his comparison includes counting the cost of the loaded one-way 



movement between Montreal and New York City twice. Thus, to tiie extent that reven le 

back hauls might exist, tiie claimeH cost advantages of tiie independent rate-making 

authority over the use of the trackage rights would be negated. 

I note that Gihnore believes that for trackage rights compensation purposes, 

articulated equipment used for intennodal traffic'«! defined as one "car" for every four 

axles. Gilmore V.S. at 5 n.6. At CSX, each "platform" or'Veil" constitutes a "car." That 

is also the standard used by NS and Conrail in their agreements with us and each other. A 

typical clause reads as follows: 

With respect to articulated unit«, the number of cars shall be 
determined by tiie AAR Car Type Code as defmed in tiie UMLER 
Specification Manual. The second numeric in the Car Type Code field 
covering codes "Q" and "S" will be the factor in determining the car 
count for an articulated unit. For example, AAR Car Tjpe Code 
"S566" would equate to a five (5) car count as these type cars have 
five wells capable of handling 40' to 48' containers in each well. 

mm-



VERmCATION 

I, Steven A Potter, declare imdcr penalty of pcijury tiuit the foregoing is ttue and 

correct. Further, 1 certify that I am qualified and autiiorized to file this statement. Executed 

on January^ 1999. 

Steven A. Potter 



CERTTFTCATE OF S E R V I C E 

I , Dennis G. Lyons, certify that on January 27,1999,1 have caused to be served a 

true and correct copy ofthe foregoing CSX-175, "Reply of CSX Corporation and CSX 

Transportation, Inc. to Canadian Pacific Parties' Petition for Reconsideration and 

Clarification of Decision No. 109" (CP-28), to the following parties, by first-class mail, 

postage prepaid, or by more expeditious means: 

George Mayo, Jr., Esq. 
HOGAN & HARTSON L.L.P. 
555 Thirtccntii Stieet, N.W. 
Washington, D.C. 20004-1109 

Counsel for Canadian Pacific Railway Company, 
Delaware and Hudson Railway Company, Inc., 
Soo Line Railroad Company and 
St. Lawrence & Hudson Railway Company Limited 

Charles A. Spitulnik, Esq. 
HOPKINS SUTTER 
888 Sixtccntii Street, N.W. 
Washington, D.C. 20006 

Counsel for New York Departmeni of Transportation 
and New York City Economic Development Corporation 

Kelvin J. Dowd, Esq. 
SLOVER & LOFTUS 
1224 Seventeentii Stieet, N.W. 
Washington, D.C. 20036 

Counsel for New York Department of Transportation 

L. John Osbom, Esq. 
SONNENSCHEIN NATH & ROSENTHAL 
1301 K Street, N.W. 
Suite 600 East Tower 
Washington, D.C. 20005 

Counsel for Canadian National Railway Company 



• 

• 

Edward D. Greenberg, Esq. 
G A L L A N D , KHARASCH & GARFINKLE, P.C. 
1054 Thirty-First Stix;et, N.W. 
Washington, D.C. 2W»07-4492 

Counsel for Providence arui Worcester Railroad Compcny 

• 

Walter E. Zullig, Jr., Esq. 
METRO-NORTH RAILROAD 
347 Madison Avenue 
New York, NY 10017-3739 

Counsel for Metro-North Commuter Railroad Company 

t Paul Samuel Smith, Esq. 
U.S. DEPARTMENT OF TRANSPORTATION 
400 Seventii Stieet, S. W., Room 4102 C-30 
Washington, D.C. 20590 

Counsel for U.S. Department of Transportation 

• 

• 

• 

Louis E. Gitomer, Esq. 
BALL JANIK LLP 
1455 F Street, N.W., Suite 225 
Washington, D.C. 20005 

Counsel for APL Limited 

Edward J. Rodriguez, Esq. 
HOUSATONIC RAILROAD COMPANY, INC. 
Post Office Box 298 
67 Main Sti-eet 
Centerbrook, CT 06409 

Counsel for Housatonic Railroad Company, Inc. 

• 

Mark H. Sidman, Esq. 
WEINER, BRODSKY, SIDMAN & KIDER, P.C 
1350 New York Avenue, N.W., Suite 800 
Washington, D.C. 20005-4797 

Counsel for New York & Atlantic Railway 

• 

Richard G. Slattery, Esq. 
AMTRAK LAW DEPARTMENT 
60 Massachusetts Avenue, N.E. 
Washington, D.C. 20002 

Counsel for Amtrak 

• 

• 



John D. Heffiier, Esq. 
Rea, Cross & Auchincloss 
1707 L Street, N.W., Suite 570 
Washington, D.C. 20036 

Counsel for Fort Orange Paper Company 

The Honorable Jerrold Nadler 
U.S. House of Representatives 
Washington, D.C. 20515 

DENNIS G. LYONS 

3-



STB FD 33388 (Sub 69) 1-27-99 D 193150 



H O P K I N S & S U T T E R 
(A PARTNERSHIP I N C L t l D I N O PROFESSIONAL CORPORATIONS! 

o r Die S«dmii ry"EKNTH STREET. N W . WASHINGTON, D C 20006-4103 (202J 835-8000 

FAX (:02) 835-8136 
INTERNET http //www hopsul com 

^ Part of 
"*«cH#cor<j 

CHICAGO o r r i C E THREE FIRST NATIONAL PLAZA 6O«02.4209 

DETROIT OFFICE 2>0jjaVBKNOIS SUITE 210 TROV, MI 4«0») . |220 

CHARLES A SPITIJLNK 
(202) 835-8196 
DireoKix (202) 835-8136 
H-M41I CSpitulmk(a)iiop$ut com 

Hon. Vemon A. Williams, Secretary 
Office of the Secretary 
Case Control Branch 
ATTN: STB Finance Docket No. 33383 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, D.C. 20423-0001 

January 27, 1999 

UAH 2 7 tggg 
, — , of 

Dear Sir: 

Re: CSX Corporation and CSX Transportation, Inc., Norfolk Southem 
Corporation and NorfoUc^Senxtfiefri Railway'^Compai^ " Control and 
Operating Leases/Agteements - Conrail Inc. and ComtQlidated Rail 
Corporauon, Finan<^ Docket No. 33388 (Sub-No. 69) 

Enclosed are an original and twenty-five (25) copies of the Reply of the New 
York City Economic Development Corporation to Petition For Reconsidei.xtion and 
Clarification of Canadian Pacific Parties and Petition of Applicants CSX Corporation 
and CSX Transportation, Inc. For Reconsideration of Decision No. 109. An additional 
copy is enclosed lor file stamp and return with our messenger. Please note that a copy 
of tills filing is also enclosed on a 3.5 inch diskette in MicroSoft Word format. 

Charles A. Spitulnik 

Enclosures 



NYC-24 

Before the 
Surface Ti ansportation Board 

Washington, D.C. 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, I lm . , jĝ V/̂ ^̂  ' A 
NORFOLK SOUTHERN CORPORATION AND \ ' A /o,-
NORFOLK SOUTHERN RAILWAY COMPANY 

- - CONTROL AND OPERATING LEASES/AGREEMENTS -
CONRAIL, INC. AND CONSOLIDATED RAIL CORPORATION 

Finance Docket No. 33388 (SuL>-No. 69) 

RESPONSIVE APPLICATION - STATE OF NEW VORX, BY AND THROUGH ITS 
DEPARFMENT OF TRANSPORTATION, AND THE NEW YORK CITY ECONOMIC 

DEVELOPMENT CORPCRATION 

REPLY OP 
THE NEW YORK CITY ECCVOMIC DEVELOPMENT CORPORATION 
TO PETITION POR RECONSIDERATION AND CLARIPICATION OP 

CANADIAN PACIPIC PARTIES AND 
PETITION OP APPLICANTS 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
POR RECONSIDERATION OP DECISION NO. 109 

The New York City Economic Development Corporation ('NYCEDC" or 

•the City*) hereby submits its Reply to the Canadian Pacific Parties' Petition for 

Recoi -ideration and Clarification (CP-28) and the Petition of Applicants CSX 

Corporation and CSX Transportation, Inc. for Reconsideration of Decision No. 

109 (CSX-173), both filed on January 7, 1999. 

The City's main objective here, as it has been thioughout this 

proceeding, is to ensure that shippers on the east side of the Hudson River and 

P1»5T6-1 



east of the New York Harbor have a competitive direct rail service altemative to 

the service proposed by CSX Transportation, Inc. CCSX*). The Canadian 

Pacific Parties (as defined in CP-28) ("CP") have explained how the trackage 

rights and switching fees CP proposes will allow its operations, within the 

parameters established in Decision No. 109 in this proceeding, to provide that 

competition. CSX, on the other hand consistent with its commercial best 

corporate interests, appears to be using its best efforts to thwart that oL jtive. 

The Joint Reply of NYCEDC and the State of New York, by and through 

its Department of Transportation, to Opening Submissions of Canadian Pacific 

Parties and CSX Corporation and CSX Transportation, Inc. (NYC-23/NYS-32), 

filed on December 10, 1998, summarizes (at pages 3 - 6) the record the City 

and the State developed in this proceeding to support the request for 

competitive rail service east ofthe Hudson. In Decision No. 109, this Board 

confirmed its intention to provide a direct competitive option for shippers 

within the five boroughs ofthe City and on Long Island.' As clarified by CP's 

requests for clarification in CP-28, which NYCEDC supports, the remedy the 

Board imposed will provide an appropriate mechanism for that compe Jtive 

option. However, this mechanism will work only as long as the fee CP must 

pay for its use of the line is in a range that allows it to compete effectively on 

' While Decision No. 89 created some confusion as to the scope of the rights tine Board intended to award 
CP with respect to shippers on the easi-cf-the Hudson Line north of the Cit> . Decision No. 109 and more 
recent Decision No 112 (Senice Date January 22. 1999). claril> that the Board has decided to guarantee 
a direct competitne rail service option onl> to shippers within New York City and on Long Island. 
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the basis of price as well as geography for traffic originating or terminating in 

this market. 

The Board's $.71 per car mile charge, however, removes the possibility of 

effective competition. In CP-28, CP has explained why the fee the Board 

ordered in Decision No. 109 is not only calculated incorrectly, but is set at a 

level that will prevent CP from becoming a meaningful competitor on the line 

east of the Hudson. CP's witness Paul D. Gilmore explains that $.71 per car 

mile trackage fee Vv^ald impose a $53 per cnr differential for boxcar traffic on 

this line, and that "CSX would be able consistently to underprice CP for 

movements CP sought to handle by trackage rights, and eventually CP would 

have to withdraw from the market." Reconsideration V.S. Gilmore (attached to 

CP-28) at 4. Similarly, the $.71 per car mile charge would preclude CP from 

moving any of the short-haul intermodal traffic that the City has consistently 

recognized as an important segment of the market that would be reached by 

the competitive trackage rights operator. IcL 

If the $.71 per car mile charge is unworkable, the revised $1.21 

proposed by CSX in CSX-173 is simply unreasonable. It is so far out of sync 

with other trackage rights fees agreed upon by parties engaged in arms-length 

As NYCEDC explained in the pleadings in the inuij! phases of this case, its objectives for introducing 
competition on Ilic east-of-the-Hudson line included reducing the \olume of truck movements across the 
congested highways and bndges to the New Jersey intermodal terminals. E.g., Comments of New York 
City Economic Development Corporation (NYC-9). filed October 21. 1997, at 15-16 and V.S. Michael 
Canavan (Attachment 3 to NYC-9) at 4; Joint Rebuttal Statement ofthe State of New York and the New 
York City Economic Development Corporation (NYS-24/NYC-I7). filed January 14, 1998, at 24-25 and 
accompanying Rebuttal V S of John C Guinan at 5 and Rebuttal V S. of Scth O. Kave at 2 
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negotiations, including CSX and its partner in the transaction that is the 

subject of this proceeding, or in any other transaction, that it can only be 

regarded as inappropriate. It appears designed to accomplish precisely the 

result that CP has stated will occur - the prevention, not the intxoduction, of 

effective direct rail competition on the east-of-the-Hudson line. This may b«. 

reasonable from CSX's perspective, but is directly contrary to the policy 

advocated at everv stage of this proceeding by NYCEDC and adopted by this 

Board in Decision No. 89. 

On the other hand, CP has provided a rational explanation based on the 

Board's *SSW Compensation Formula"' for its conclusion that $.36 per car mile 

is the correct fee. According to CI''s explanation, this trackage rights fee will 

satisfy the Board's dual objectives of providing for competition in this market 

and providing adequate compensation to CSX for CP's limited use of the line. 

NYCEDC's position consistently has been that this Board, or the parties 

themselves, can and should find a way to prevent shippers on the east side of 

the Hudson from suffering from the competitive disaavantage that would be 

created by the division of Conrail's assets that CSX and Norfolk Southem 

proposed initially. The City consistently has and continues now to seek to 

work cooperatively with both CSX and CP to find a way to achieve the pro-

competitive goal that has been the lodestar of its pleadings in this case. 

However, when faced with the position taken by CSX that would obstruct the 

3 This fonnula was described and clarified in St. Louis Southwestern Rv Compensation ~ Trackage 
Rightn. 1 I.C C 2d 776 (1984). 4 I.C C.2d 80 (1991), 8 I C.C.2d 213 (1991), affd without opinion, 
978 F.2d 745 (D.C. Cir. 1992), cert, denied, 508 U.S. 951 (1993). 
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achievement of this important objective advocated by NYCEDC throughout this 

proceeding, NYCEDC has no choice but to oppose CSX's Petition and to 

support CP's. 

For this reason, and in vriew of all of the foregoing and o* ail of the 

pleadings submitted by NYCEDC in this ; ,roceeding, NYCEDC supports each 

aspect of the Petition for Reconsideration and Clarification submitted by CP 

and requests that CSX's Petition for Reconsideration be denied. 

Dated: January 27, 1999 Respectfully submitted. 

Charles A^Spitulnik 
Rachel Danish CampbeU 
HOPKINS & SUTTER 
888 Sixteenth Street, NW 
Washington, D.C. 20006 
(202) 835-8000 

Counsel for New York City 
Economic Development 
Corporation 
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CERTIFICATE OP SERVICE 

I hereby certify that on January 27, 1999, a copy of the Reply of the New York 
City Economic Development Corporation to Petition For Reconsideration and 
Clarification of Canadian Pacific Parties and Petition of Applicants CSX Corporation 
and CSX Transportation, Inc. For Reconsideration of Decision No 109, was served by 
hand delivery upon the following: 

The Honorable Jacob Leventhal 
Administrative Law Judge 
Federal Energy Regulatory Commission 
888 First Street, N.E., Suite I I F 
Washington, D.C. 20426 

Richard A. AUen 
John V. Edwards 
Zuckert, S:outt 86 Rasenberger, L.L.P. 
888 Seven eenth Street, N.W., Suite 600 
Washingto.i, D.C. 20006-3939 

Dennis G. Lyons 
Drew A. Harker 
Amold fid Porter 
555 12"> Street, N.W. 
Washington, D.r . 20004-1202 

Samuel M. Sipe, Jr. 
Steptoe & Johnson L L.P. 
1330 Connecticut Avenue, N.W. 
Washington, D.C. 20036-1795 

Paul A Cunningham 
Harkins Cunningham 
1300 Nineteenth Street, N.W., Suite 600 
Washington, D.C. 20036 

George W. Mayo, Jr. 
Hogan & Hartson, L.L.P. 
555 Thirteenth Street, N.W. 
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By various devices, including d i s t o r t i n g the Board's 

SSW Compersation 4̂/ method for s e t t i n g trackage r i g h t s 

compensation, CSX seeks to erect b a r r i e r s to Ĉ 's operation of 

"east-of-the-Hudson" trackage r i g h t s with the objective of 

assuring that CP could not provide competitive service. The 

Board should: 

(1) r e j e c t CSX's argument that the Board must impose a 

trackage r i g h t s charge of $1,215 per car mile; instead, 

the Board should set the rate at a competitive l e v e l no 

higher than $0.36 per car mile, with a rate of $.034 

per car mile being most appropriate for the reasons 

explained i n t h i s submission; 

(2) adhere to i t s denial of CSX's demand that the Board 

require CP to pay CSX for operating over the Metro-

North trackage, for which CP w i l l negotiate access 

terms with Metro-North; and 

(3) refuse CSX's punitive e f f o r t to terminate the 

negotiated settiement agreement between CP and C:5X. 

3_/ References to the Board include i t s predecessor the 
I n t e r s t a t e Commerce Commission. 

1/ St. Louis Southwestern Ry. Compensation -- Trackage R^nhts, 
1 I.C.C.2d 776 (1964) ("Compensation I " ) , 4 I.C.C.2d 663 (1987) 
("Compensation I I " ) , 5 I.C.C.2d 525 (1989) ("Compensation I I I " ) , 
8 I.C.C.2d 80 (1991) ("Compensation I V " ) , 8 I.C.C.2d 213 (1991) 
("Compensation V" ), a f f ' d without opinion, 97 8 F.2d 745 (D.C. 
Cir. 1992), c e r t . denied, 508 U.S. 951 (1993) ( c o l l e c t i v e l y , "SSW 
Compensation"). 
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PREFACE AND SUMMARY OF ARGUMENT 

In i t s p e t i t i o n for reconsideration, CSX continues to 

pursue i t s strategy of t r y i n g to ensure that the terms governing 

CP's trackage r i g h t s operation over the east-of-the-Hudson l i n e 

w i l l be so onerous that CP simply could not compete with CSX f o r 

New York Ci t y t r a f f i c . CSX requests three changes to Decision 

No. 109 t h a t , i f granted, would leave CSX as the exclusive 

provider of r a i l f r e i g h t service to the Bronx and Queens on the 

east side of the Hudson, and thereby negate the und-Brlying 

purpose of tne Board's grant of r i g h t s to CP i n the f i r s t 

instance. The Board should deny a l l three requests. 

F i r s t , CSX argues that the e x t r a o r d i n a r i l y high 

trackage r i g h t s charge set by the Board i n Decision No. 109 

($0.71 per car mile) should be increased to $1,215 per car mile. 

This rate would be more than four times the amount ($0.29 per car 

mile) CSX and NS agreed to charge each other for the various 

trackage r i g h t s they granted one another as part of the Conrail 

transaction. CP cannot compete with CSX at the $0.71 per car 

mile charge set by the Board, much less the $1,215 per car mile 

charge CSX now proposes. CSX i s attempting to guarantee that CP 

w i l l never move a single car of trackage r i g h t s t r a f f i c . 

As explained i n Part I below, CSX's proposed $1,215 per 

car mile trackage r i g h t s charge viola t e s the p r i n c i p l e s 

underlying the board's SSW Compensation methodology. A correct 

- 3 -
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a p p l i c a t i o n of those p r i n c i p l e s yields a trackage r i g h t s fee that 

does not exceed $0.36 per car mile; the most appropriate charge, 

based on CP's f u r t h e r analysis explained below, i s $0.34 per car 

mile. 

Second, not content to seek payment of i t s astronomical 

$1,215 per car mile charge on l i n e s i t owns, CSX contends that CP 

should pay CSX trackc je r i g h t s compensation for CP's use of 

Metro-North's east-of-the-Hudson trackage. The Board ruled i n 

Decision No. 109 that CSX would not be e n t i t l e d to any trackage 

r i g h t s payments for Metro-North trackage unless CSX could 

es t a b l i s h before the Special Court b_l that i t possesses exclusive 

f r e i g h t r i g h t s as to that trackage. I t also held that i f CSX 

succeeded i n doing t h i s , the Board would then consider ov e r r i d i n g 

those r i g h t s . CSX continues to press arguments that the Board 

has considered and rejected. 

In Part I I below, we explain that CSX's claim to 

exclusive f r e i g h t operating r i g h t s on Metro-North's l i n e i s 

e n t i r e l y without merit. Conrail had no such exclusive r i g h t s and 

CSX can enjoy no greater r i g h t s than i t s predecessor. 

b_l The Special Court, Regional R a i l Reorganization Act of 1973, 
and i t s successor, tne United States D i s t r i c t Court for the 
D i s t r i c t Columbia (45 U.S.C. § 719(b)(2)), are r e f e r r e d to as 
the "Special Court". 

- 4 -
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Furthermore, even i f C o n r d l had such exclusive r i g h t s , the Board 

can and should set ".hem aside pursuant to 49 U.S.C. § 11321. 

Third, despite the Board's e a r l i e r r u l i n g to the 

contrary, CSX persists i n arguing that the Board should override 

the October 20, 1997 settlement agreement between CP and CSX. In 

t h i s agreement, CSX granted CP r e s t r i c t e d haulage r i g h t s f or a 

small p o r t i o n of east-of-the-Hudson t r a f f i c , as well as haulage 

and other r i g h t s i n other, unrelated markets, i n return f o r CP's 

withdrawal of i t s responsive application i n the Conrail 

transaction. CSX i s now attempting to undo t h i s agreement i n i t s 

e n t i r e t y , the many aspects that have no r e l a t i o n s h i p at a l l w i t h 

the east-cf-the-Hudson l i n e as well as the l i m i t e d CP haulage 

r i g h t s that pertain to the l i n e . 

P l a i n l y , there i s no j u s t i f i c a t i o n for o v e r r i d i n g the 

agreement provisions that r e l a t e t i other markets. And under the 

circumstances, the east-of-the-Hudson haulage arrangement should 

unquestionably be l e f t i n place. I f the trackage r i g h t s terms 

proposed by CSA were adopted, CP would nou be competitive f o r any 

east-of-the-Hudson t r a f f i c using these trackage r i g h t s , and the 

haulage arrangement established under the settlement agreement 

would be the only economically viable means by which CP could 

handle any east-of-the-Hudson t r a f f i c . I f CSX succeeded i n 

canceling the settlement agreement, i t would achieve i t s goal of 

having no east-of-the-Hudson competition at a l l . 

- 5 -
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As explained i n Part I I I below, CSX has established no 

basis for the Board to set aside the settlement agreement that 

was v o l u n t a r i l y negotiated between CP and CSX. CP has performed 

i t s o b l i g a t i o n under the settlement, by withdrawing i t s 

responsive a p p l i c a t i o n , and CSX has obuained the benefit of CP's 

performance. CSX should not be allowed to deprive CP of i t s 

negotiated r i g h t s ; neither shoula i t be allowed to deprive the 

pubiic of the pro-competitive benefits achieved under these 

r i g h t s , both east of the Hudson and elsewhere. 

DISCUSSION 

I . CSX'S PROPOSED CHANGES TO THE TRACKAGE RIGHTS 
CHARGE CALCULATION VIOLATE SSW CCTIPENSATION 
PRINCIPLES AND WOULD PREVENT CP FR<»1 COMPETING 
WITH CSX FOR NEW YORK CITY TRAFFIC 

CSX i d e n t i f i e s what i t claims are several errors i n the 

Board's c a l c u l a t i o n of the east-of-the-Hudson trackage r i g h t s 

charge, which supposedly stem from the Board's incorporation of 

parts of CP witness Joseph Plaistow's SSW Compensation 

ca l c u l a t i o n s . CSX witness William Whitehurst describes several 

changes to the calculations to "correct" these " e r r o r s " . 

CSX does not, however, propose that the Board es t a b l i s h 

the trackage r i g h t s charge that would r e s u l t from 

Mr. Whitehurst's changes -- i n f a c t , CSX does not even reveal 

what the trackage r i g h t s charge would be i f Mr. Whitehurst's 

changes were made, presumably because i t recognizes that the 

- 6 -
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r e s u l t of i t s "corrections" i s absurd. Taken as a whole, the 

changes CSX describes would i n f l a t e the trackage r i g h t s charge to 

$4.67 per car mile. This fact alone i s enough to est a b l i s h that 

som.ething i s t e r r i b l y wrong with CSX's ca l c u l a t i o n s . Several 

things are wrong, i n f a c t , as discussed below. 

A. CSX Ignores The Purpose Of Th SSW Compensation 
Trackage Rights Calculation 

CSX's motion for reconsideration attempts to manipulate 

the Board's SSW Compensation methodology in a way th? t would 

defeat the Board's primary purpose i n developing the methodology. 

That purpose i s to make i t possible for the trackage r i g h t s 

tenant to compete with the landlord on an equal f o o t i n g . As the 

Board explained i n Compensation I : 

[T]he tenant r a i l r o a d w i l l enter the property of 
the ongoing, owning r a i l r o a d to provide 
competitive service where we have found th a t 
competition to be required by the public i n t e r e s t . 
The purpose of t h i s proceeding i s to set 
compensation f o r the trackage r i g h t s which w i l l 
put the tenant i n the same p o s i t i o n as the owning 
c a r r i e r 

* * * 

[W]e must be p a r t i c u l a r l y s e nsitive i n t h i s 
proceeding to avoid overstating the value of the 
subject l i n e s . The trackage r i g h t s have been 
imposed to remedy anticompetitive e f f e - t s of the 
consolidation, and the tenant must be aule t o 
operate competitive!/. 

1 I.C.C.2d at 7S6 (emphasis added). 6/ 

6/ Just a few days ago, the Board r e i t e r a t e d i n t h i s case that 
Tts purpose i n ordering east-of-the-Hudson r.rackage r i g h t s was to 

[Footnote continued] 
- 7 -
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Thus, the overriding goal to be served here i n s e t t i n g 

trackage r i g h t s compensation i s to assure that CP can compete 

e f f e c t i v e l y with CSX. CP must be i n a p o s i t i o n to price i t s 

services at or below t i e price charged by CSX for comparable 

services. I t would be impossible for CP to compete with CSX i f 

the trackage r i g h t s charge were set at $4.67, or $1,215, or $0.71 

per car mile. l_l Trackage r i g h t s charges that are f r e e l y 

negotiated i n the marketplace -- ones that allow the tenant 

r a i l r o a d to compete with the landlord -- tend to f a l l i n t o a 

range of $0.20 to $0.35 per car mile. £/ Any app l i c a t i o n of the 

SSW Compensation formula that results i n a charge several times 

higher than that must be suspect. 

The SSW Compensation formula can produce a wide range 

of r e s u l t s depending upon the assumptions used i n the 

c a l c u l a t i o n . This means that the formula cannot be used 

mechanically, without regard for the results produced. Rather, 

to be properly employed, the SSW Compensation approach needs to 

[Footnote continued] 

encourage the "development of competition and t r a f f i c to and from 
New York City." Decision No. 112, at 3. 

l_f See Gilmore Reconsideration R.V.S. (appended hereto); CP-28, 
Gilmore Reconsideration V.S. 

8/ See, e.g., CP-25, Plaistow R.V.S. at 12, Ex. No. (JJP-3); 
CP-28, Gilmore Recon i d e r a t i o n V.S. at 5-6. 
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be applied t h o u g h t f u l l y to the facts of each p a r t i c u l a r case, to 

achieve i t s stated objectives. This i s what the Board did m the 

f i v e SSW cases, 9/ and i n other cases where i t has used t h i s 

approach to determine trackage r i g h t s compensation. 

Thus, i n Compensation I I , the Board explained that i t 

was guided j n i t s development of th trackage r i g h t s charge by 

the understanding that "terms so onerous to the tenant as to 

defeat the purpose of the trackage r i g h t s cannot be considered 

j u s t and reasonable." 4 I.C.C.2d at 687-88 (quoting Union 

Pacific -- Control -- Missouri P a c i f i c , 366 i.C.C. 459, 590 

(1982)). The Board concluded that the refinements that i t 

adopted to the SSW Compensation formula i n that case "achieved 

our goal of assuring a -competitive r e l a t i o n s h i p between [UP and 

SP] on the l i n e . " 4 I.C.C.2d at 688. 

9/ The f i v e SSW Compensation cases show the Board's development 
of an appropriate methodology to determine trackage r i g h t s 
compensation that would serve the intended purpose under the 
facts of the case. Although the basic approach outlined i n 
Compensation I was preserved i n the subsequent cases, c r u c i a l 
d e t a i l s were modified or refined to better accomplish the Board's 
purpose. For example, i n Compensation I , the Board decided that 
the i n t e r e s t r e n t a l should be based on usage of the l i n e 
(1 I.C.C.2d at 791); i n Compensation I I , the Board decided that 
usage should be based on a three-year r o l l i n g average " t o avoid 
extreme f l u c t u a t i o n s i n r e n t a l " (4 I.C.C.2d at 687); and i n 
Compensation IV, the Board ruled that during the e n t i r e i n i t i a l 
f i r s t three years of trackage r i g h t s operations, the c a l c u l a t i o n 
should use the average usage of the l i n e over that 36-month 
period " t o y i e l d r e a l i s t i c i n t e r e s t r e n t a l values" (8 I.C.C.2d at 
106) . 

- 9 -
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Likewise, i n Union Pacific Corp. -- Control & Merger 

Southern P a c i f i c Rail Corp., Finance Docket No. 32760, Decision 

No. 47, 1996 WL 512020, *16 (I.C.C. Sept. 10, 1996), the Board 

set compensation terms f o r trackage r i g h t s granted to Tex Mex 

that "should permit Tex Mex to remedy any p o t e n t i a l merger-

re l a t e d competitive harm at Laredo, as we i n ended when we 

granted i t s . . . applications." 

I n advancing i t s mechanistic i n t e r p r e t a t i o n of the SSW 

Compensation formula, CSX ignores the formula's fundamental 

ob j e c t i v e : To create competition between CP and CSX east of the 

Hudson. Instead, CSX would have the formula serve the opposite 

purpose. The Board should r e j e c t CSX's demand that the trackage 

r i g h t s charge be made so onerous as e f f e c t i v e l y to foreclose CP 

from competing with CSX. 

B. Whitehurst's Proposal To Use The URCS "Flow-
Through Option" To Calculate "Below-The-Wheel" 
Costs Is Flawed 

The Board reviewed and accepted as reasonable Mr, 

Plaistow's c a l c u l a t i o n of "below-the-wheel" costs at $0.13 per 

car mile. Decision No. 109, at 9. CSX v;itness Whitehurst argues 

that t h i s f i g u r e i s too low, because i t was based on a "Constant 

Cost Markup Ratio"; Mr. Whitehurst advocates a "Flow-Through 

Option" method of c a l c u l a t i o n , which yields a r e s u l t of $0,195 

per car mile, i . e . , $0,065 (or 50%) higher than the r e s u l t 

accepted by the Board. Whitehurst V.S. at 2-4. 

- 10 
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Mr. Whitehurst ignores the fact that the Board 

expressly approved the 'constant cost markup r a t i o " methodology 

i n SSW Compensation. 10/ Using the flow-through option for the 

purposes proposed oy Mr. Whitehurst v i o l a t e s the Railroad 

Accounting Principles Board's ("RAPB") causa l i t y p r i n c i p l e and i s 

inconsistent v.'ith d i f f e r e n t i a l p r i c i n g of r a i l services. 

Plaistow Reconsideration R.V.S. (appended). 

The flow-through methodology advocated by 

Mr. Whitehurst ignores e l a s t i c i t y of demand and the underlying 

purpose of the SSW methodology to allov/ the tenant and landlord 

to compete on an equal f o o t i n g . On a l i g h t l y - u s e d l i n e l i k e the 

east-of-the-Hudson l i n e , the demand for r a i l services i s 

comparatively low. Therefore, using d i f f e r e n t i a l p r i c i n g , the 

rates that CSX would charge i n t h i s market would not cover a oro 

rata p o r t i o n of i t s e n t i r e system's constant costs, br.t, CSX would 

make that d i f f e r e n t i a l up i n other markets where tne demand for 

r a i l services i s stronger. 

Mr. Whitehurst's flow-through option, however, would 

impose on CP's east-cf-the-Hudson operations an inordinate share 

of system average constant costs. As a r e s u l t , CP's a b i l i t y to 

be price-competitive with CSX would be undermined. 

10_/ Compensation I I , 4 I.C.C.2d at 701-02, 
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Even the Board's constant cost markup r a t i o method 

places CP at a competitive disadvantage to CSX, because i t 

imposes a po r t i o n of system constant costs on CP's east-of-the-

Hudson trackage r i g h t s , whereas CSX need not cover any of i t s 

system constant costs from i t s east-of-the-Hudson t r a f f i c . 11/ 

To put CP on true competitive equality with CSX, the constant 

cost component ($0.04 per car mile) of the "be^ow-the-wheel" 

costs should be removed and only $0.09 used i n c a l c u l a t i n g the 

trackage r i g h t s charge. Plaistow Reconsideration R.V.S. 

(appended). However, CP i s not asking the Board to reduce the 

$0.13 "below-the-wheel" component approved i n Decision No. 109. 

C. Whitehurst's Proposal To Adjust Line Segment 
Earnings To Reflect The Board's Exclusion Of 
Selk i r k Yard From The Trackage Rights Route 
Is Flawed 

CSX witness Whitehurst claims to have corrected 

"e r r o r s " m Mr. Plaistow's c a l c u l a t i o n of east-of-the-Hudson 

l i n e segment earnings i n his f i r s t v e r i f i e d statement 

(Plaistow R.V.S., i n CP-25) by removing movements that were 

not on the trackage r i g h t s route that the Board approved i n 

Decision No. 109. Whitehurst V.S. at 4-6. In p r i n c i p l e , such 

11/ Given that CSX w i l i price t h i s t r a f f i c d i f f e r e n t i a l l y , CP 
w i i l not be able to compete e f f e c t i v e l y f o r east-of-the-Hudson 
t r a f f i c i f , through the trackage r i g h t s charge, i t i s required to 
incorporate these costs i n t o i t s price on a marginal per car 
basis while CSX i s charging a lower price because i t i s capturing 
these costs i n other markets. 
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an adjustment i s necessary because Mr. Plaistow's o r i g i n a l 

calculations were based on f u l l - s e r v i c e trackage r i g h t s with 

three routes through the Albany area, whereas the Board has 

granted only overhead r i g h t s and a single route through 

Albany. 12̂ / 

However, Mr. Whitehurst's adjustments generate a 

fnndamentally i l l o g i c a l r e s u l t : Although these adjustments 

are supposed to take account of the fact that the Board has 

granted narrower trackage r i g h t s than those on which 

Mr. Plaistow based his calculations, Mr. Whitehurst's 

adjustments r e s u l t i n an increase i n l i n e segment earnings. 

In e f f e c t , Mr. Whitehurst claims that the overhead trackage 

r i g h t s that the Board granted are worth more than the more 

extensive r i g h t s that CP i n i t i a l l y requested. That i s 

obviously wrong. 

Mr. Whitehurst's calculations are wrong because he 

only excludes from the revenue c a l c u l a t i o n 525 movements that 

had a negative c o n t r i b u t i o n to l i n e segment earnings. 13/ 

12/ In his Reconsideration V e r i f i e d Statement ( i n CP-28), 
Mr. Plaistow adjusted l i n e segment earnings to r e f l e c t the more 
l i m i t e d trackage r i g h t s granted by the Board. However, 
Mr. Whitehurst's v e r i f i e d statement was f i i e d on the sam.e day as 
Mr. Plaistow's Reconsideration V e r i f i e d Statement, and so 
Mr. Whitehurst's comments are directed only to Mr. Plaistow's 
origina.i v e r i f i e d statemient. 

13/ Mr. Whitehurst also deleted 59 movements from Mr. Plaistow's 
Ex. No. (JJP-2.4) that did not move over the trackage r i g h t s 

[Footnote continued] 
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There are 352 ad d i t i o n a l movements that need to be excluded, 

because they do not or i g i n a t e or terminate i n the Bronx or 

Queens, to r e f l e c t the scope of the trackage r i g h t s granted by 

the Board i n Decision No. 109. Ij4/ These movements could have 

been handled by CP under the f u l l - s e r v i c e trackage r i g h t s that 

i t o r i g i n a l l y requested, but they cannot be handled under the 

overhead r i g h t s granted by the Board. See Plaistow 

Reconsideration R.V.S. (appended). 

In addition, Mr. Whitehurst's adjustments f a i l t o 

take account of the fact that the Board-granted trackage 

r i g h t s are l i m i t e d to Route 1 through the Albany area. The 

Plaistow calculations i n CP-25 v;ere based on the three Albany 

area routes that CP o r i g i n a l l y requested. As Mr. Plaistow 

explained i n his Reconsideration V e r i f i e d Statement (CP-23), 

the l i m i t a t i o n of the trackage r i g h t s to Route 1 eliminates 

much of the mileage traveled by the movements that he used i n 

his o r i g i n a l calculations. Mr. Whitehurst not only included 

revenues from 352 movements that CP could not handle with the 

[Footnote continued] 

l i n e . Mr. Whitehurst concedes, however, that Mr. Plaistow had 
e.xcluded those movements from his calculations, so d e l e t i n g them 
had no e f f e c t on the trackage r i g h t s charge. Whitehurst V.S. at 
5, 8 . 

14/ Mr. Plaistow eliminated three a d d i t i o n a l movements because 
of Costed Waybill Sample data problems. 
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overhead trackage r i g h t s that the Board granted, he included 

t r a f f i c over Routes 2 and 3 to which CP w i l l not have access. 

Mr. Whitehurst has s e l e c t i v e l y adjusted l i n e segment 

earnings by making only adjustments that would tend to 

increase the trackage r i g h t s charge and ignoring adjustments 

th a t would reduce the trackage r i g h t s charge. The Board 

should not be misled by t h i s r e s u l t - o r i e n t e d approach. 

D. Whitehurst's Exclusion Of Switching Costs Is 
Flawed 

"Nonsense!" says Mr, Whitehurst of Mr. Plaistow's 

treatment of ^witching costs i n c a l c u l a t i n g the trackage r i g h t s 

charge. Whitehurst V.S. at 6. The $250 per car switching fee 

that CP i s to pay CSX under Decision No. 109 "has no relevance" 

to the actual cost of switching, which i s a c t u a l l y only $85.40, 

asserts Mr. Whitehurst. I d . at 7. I f Mr. Whitehurst claims that 

CP shoula pay C:iX $250 for a service that i t costs CSX only 

$85.40 to provide, who i s t a l k i n g nonsense? 

Mr. Whitehurst r e l u c t a n t l y concedes that i t "might" be 

appropriate to "replace Conrail's URCS systeiu average switching 

cost with a more accurate measure of Conrail's switching costs 

applicable to the trackage r i g h t s l i n e segment . . . ." 

Whitehurst V.S. at 7. In f a c t , t h i s i s exactly what Mr. Plaistow 

did -- he replaced the system average ."^-witching cost with a more 

accurate measure of the switching costs on the east-of-the-Hudson 

l i n e . The Board has accepted $250 per car as "a reasonable 
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s t a r t i n g point", i n the absence of "any special studies of the 

actual switching cost per car i n the New York Terminal Area," 

Decision No. 109, at 10 (emphasis added). 

A switching cost study w i l l decide what i t a c t u a l l y 

costs to switch cars i n t h i s area. Decision No. 109, at 11. I f 

the cost turns out to be close to the URCS system average cost of 

$85.40, then the $250 per car switching fee " s t a r t i n g point" w i l l 

have been set way too high and w i l l be reduced; at the same time, 

the "true-up" procedure w i l l make the appropriate adjustment to 

the trackage r i g h t s charge. On the other hand, i f the actual 

switching cost turns out to be close to $250, then a lesser 

adjustment w i l l be required to both the switching fee and the 

trackage r i g h t s charge. 1_5/ 

However, u n t i l the switching cost study i s performed, 

CP proposes, as a compromise, that a switching cost lower than 

$250 but higher than the system average be used i n c a l c u l a t i n g 

the trackage r i g h t s charge. Because CSX agrees that the Bronx 

and Queens have high switching costs, Mr. Plaistow uses a 

switching cost 50% higher than the system average i n his SSW 

15/ Certainly the system average cost i s l i k e l y to be too low. 
As CSX I t s e l f says, the Bronx and Queens are " n o t o r i o u s l y an area 
of high costs", and that for t h i s reason "only actual operating 
costs r e l a t i n g to the area i n question should be used, not 
systemwide costs," CSX-173, at 11, Apparently CSX believes that 
system average costs should only be used where they r e s u l t i n 
higher charges to CP. 
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c a l c u l a t i o n . Using t h i s compromise fi g u r e i s l i k e l y to minimize 

the magnitude of the l a t e r adjustment cf the trackage r i g h t s 

charge to r e f l e c t actual switching costs. 1_6/ 

E. Whitehurt.t' s Proposed Method For Apportioning 
Revenue Is Flawed 

Most of the relevant movements over the east-of-the-

Hudson l i n e o r i g i n a t e or terminate (or both) beyond that l i n e . 

I t i s therefore necei^sary to a t t r i b u t e a p o r t i o n of the revenue 

of the t o t a l movement to the east-of-the-Hudson l i n e segment. 

Mr. Plaistow did t h i s on the basis of the proportion of l i n e 

segment mileage versus t o t a l movement mileage. Mr. Whitehurst 

argues that revenues should be pro-rated based on 100-mile 

mileage blocks, with an extra block assigned to the o r i g i n and 

d e s t i n a t i o n c a r r i e r , because " t y p i c a l l y , more costs per mile are 

incurred by a r a i l r o a d i n o r i g i n a t i n g and terminating a shipment 

than i n l i n e haul movement." Whitehurst V.S. at 9; see i_d. at 

9-12 . 

The Whitehurst "refinement" sounds reasonable, but as 

Mr. Plaistow points out i n his Reconsideration Reply V e r i f i e d 

Statement, Mr Whitehurst o f f e r s no reason to suppose that i t 

would y i e l d a more accurate a l l o c a t i o n of earnings than 

16/ Mr. Whitehurst i s also incorrect i n his assertion that 
Mr. Plaistow erred i n the way he applied his switching cost 
adjustment to the c a l c u l a t i o n of the trackage r i g h t s charge. See 
Plaistow Reconsideration R.V.S. (appended). 
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Mr. Plaistow's method. Moreover, a mileage block method was not 

appropriate to the east-of-the-Hudson l i n e where f u l l - s e r v i c e 

r i g h t s over that l i n e were being analyzed, because so many short 

hauls on trackage r i g h t s were involved. Plaistow Reconsideration 

R.V.S. (appended). Now that the analysis has s h i f t e d to 

consideration of overhead r i g h t s only, however, movements over 

the trackage r i g h t s l i n e m.ay be long enough to use 

Mr, Whitehurst's modified mileage block approach without severe 

d i s t o r t i o n . I d . Mr. Plaistow therefore adopts t h i s methodology 

f o r a l l o c a t i n g revenues i n his attached statement. 

However, Mr. Plaistow uses a better procedure f o r 

a l l o c a t i n g costs. Mr. Whitehurst acknowledged that the Board's 

Costed Waybill procedure i s preferable to the mileage block 

procedure, but he did not have the "necessary data to apply" the 

bet t e r procedure. Whitehurst V.S. at 11-12. Mr. Whitehurst 

therefore applied a mileage pro-ration to both costs and 

revenues, 

As described i n Mr. Plaistow's Reconsideration Reply 

Vei-ified Statement, he applied the Board's Costed Waybill Sample 

methodology (the necessary data was available i n the Waybill 

Sample, where Mr. Whitehurst might aiso have found i t ) to 

al l o c a t e costs and the modified mileage block methodology to 

all o c a t e revenues. In doing these c a l c u l a t i o n s , he discovered 

and corrected several errors that Mr. Whitehurst (and he himself) 
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had made i n various calculations. Plaistow Reconsideration 

R.V.S, (appended), 

F, The Results Of CSX's "Corrections" Demonstrate 
The Flaws In CSX's Use Of The SSW Compensation 
Methodology; CSX's Proposal To Base In t e r e s t 
Rental On System-Average Values Would Not Solve 
The Problem 

CSX "observes" that making the "corrections" advocated 

by Mr. Whitehurst "would produce a very substantial increase to 

the $0.71 f i g u r e derived by the Board . . ." (CSX-173 at 9), but 

neither CSX nor Mr. Whitehurst mentions what that increase would 

be. This i s for good reason. Mr. Plaistow has calculated the 

increase that would r e s u l t from Mr. Whitehurst's corrections; the 

r e s u l t would be a trackage r i g h t s fee of $4.67 per car mile, 

Plaistow Reconsideration R,V.S. (appended). 

Obviously, t h i s r e s u l t i s absurd. Even CSX recognizes 

that a trackage r i g h t s charge that high would defeat "the Board's 

purposes here," CSX-173 at 10, CSX therefore proposes an 

a l t e r n a t i v e way of ca l c u l a t i n g the trackage r i g h t s charge, i n 

order to come up with a number that i t hopes w i l l pass the laugh 

t e s t . However, the r e s u l t i n g $1,215 per car mile charge would 

defeat the Board's purposes here j u s t as e f f e c t i v e l y as would 

$4.67, and CSX's a l t e r n a t i v e methodology i s also flawed, as i s 

discussed below. 

But the $4.67 charge that would r e s u l t from the 

"corrections" that CSX advocates i s i n s t r u c t i v e to show that 
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CSX's use of the SSW Compensation methodology i s wrong i n a 

fundamental way. Because t h i s a p p l i c a t i o n of ĥ J methodology 

yields an unbelievable answer, CSX ano Mr. Whitehurst should have 

made a " r e a l i t y check" and compared t h e i r results with an 

estimate developed using an independent and objective procedure, 

such as comparison to trackage r i g h t s fees already being used i n 

the free ma''ketplace. I f CSX had done that, of course, i t would 

have found that $1,215 i s also an absurd r e s u l t . 17/ 

The real-world experience which led CSX to abandon (and 

indeed, not even to disclose) i t s $4.67 ca l c u l a t i o n shouid also 

have prompted i t put aside i t s $1,215 f i g u r e . Neither can be 

squared with marketplace-based rates, as dcnonstrated by the 

$0.29 per car mile rate CSX and NS agreed to charge one another. 

And both are p u n i t i v e , i n the sense that t h e i r imposition would 

17/ I f $1,215 per car mile were reasonable, CSX would have 
i n s i s t e d that $1,215 be charged to NS fo r the use of CSX tracks 
(and NS would have i n s i s t e d on charging CSX the same r a t e ) , 
instead of the $0.29 on which they did agree. I t i s no answer to 
say that the rates CSX and NS charge each other are re c i p r o c a l . 
I t i s s t i l l the case that one of the p a r t i e s w i l l end up being a 
net payor and one a net r e c i p i e n t of trackage r i g h t s charges, and 
given the scope of the operations that CSX and NS w i l l conduct 
over each other's l i n e s , the net car miles for which one w i l l pay 
the other w i l l be very s u b s t a n t i a l . Neither party could a f f o r d 
the r i s k that i t would be subsidizing xts p r i n c i p a l competitor to 
the tune of $0.93 per car mile. Therefore, the $0.29 rate on 
which CSX and NS agreed -- not the much higher rate that CSX 
wants the Board to require CP to pay -- i s i n d i c a t i v e of the rate 
that would put the tenant and landlord on an equal f o o t i n g , as 
SSW Compensation intends. See Plaistow Reconsideration R.V.S. 
(appended). 
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doubtlessly make i t impossible for CP to price i t s services 

competitively with CSX. 

But then the l a s t thing CSX wants is competition from 

CP east of the Hudson. To achieve i t s purpose, CSX requires a 

charge that keeps CP noncompetitive. Since i t knows that i t 

could never convince the Board to impose a $4.67 per car mile 

charge, CSX parsed the SSW Compensation formula to produce a 

lower number -- $1,215 per car mile -- which i s equally 

impossible for CP to bear, but has the presentational advantage 

of being only four times a market-based rate as opposed to 

f i f t e e n times. Yet, as explained below, t h i s $1,215 c a l c u l a t i o n 

s u f f e r s from c r i t i c a l i n f i r m i t i e s unrelated to i t s being grossly 

out of step with p r e v a i l i n g trackage r i g h t s charges i n the 

marketplace. 18/ 

1_8/ There i s no precedent for application of the SSW 
Compensation formula producing a d i s p a r i t y of t h i s magnitude 
between market-based rates and a rate derived through a p p l i c a t i o n 
of the formula. See, e.g.. Union Pacific Corp. -- Control & 
Merger -- Southern Pacific Rail Corp., Finance Docket No. 32760, 
Decision No. 44, s l i p op. at 140-141 (served Aug. 12, 1996; 
("UP/SP") (comparing the rate negotiated for BNSF trackage r i g h t s 
over UP/SP of 3.0 to 3.1 m i l l s per gross ton-mile with the 
formula derived rate o:' 3.84 m i l l s per gross ton-mile). 
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G. Whitehurst's Use Of System Average Value To 
Calculate The I n t e r e s t Rental Is Not J u s t i f i e d In 
This Case; In Accordance With SSW Compensation, A 
Capitalized Line Segment Value Can And Should Be 
Used 

Instead of applying a " r e a l i t y check" and re-examining 

his calculations when they resulted i n an in c r e d i b l e $4.67 per 

car mile trackage r i g h t s charge, Mr. Whitehurst decided to 

abandon the methodology that the Board endorsed i n SSW 

Compensation for c a l c u l a t i n g the i n t e r e s t r e n t a l component. 

Rather than basing the i n t e r e s t r e n t a l component of the trackage 

r i g h t s charge on the value of the l i n e segment over which CP has 

been granted trackage r i g h t s , Mr. Whitehurst proposes to 

"ca l c u l a t e [] [the i n t e r e s t r e n t a l portion] as a system average 

f i g u r e " , claiming that "the STB has approved t h i s a l t e r n a t i v e 

approach recently i n FD No. 32760, the UP/SP merger proceeding." 

Whitehurst R.V.S. at 13. 

In f a c t , the Board did not "approve" t h i s departure 

from SSW Compensation p r i n c i p l e s i n UP/SP. In the po r t i o n of 

Decision No. 44 i n UP/SP that Mr. Whitehurst c i t e s ( s l i p opinion 

at 140-42), the Board was not even addressing the determination 

of a trackage r i g h t s charge; the Board was responding to claims 

by merger opponents that the already-negotiated charge for the 

trackage r i g h t s granted by UP/SP to BNSF was too high, and that 

as a r e s u l t BNSF would not be able to replace the competition 

l o s t at " 2 - t o - l " points as a r e s u l t of the merger. 
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The opponents' arguments and the applicants' responses 

were both based on system-wide figures, and the Board n a t u r a l l y 

addressed the issue on system-wide terms. This i s hardly 

s u r p r i s i n g , because the issue was the o v e r a l l effectiveness of 

trackage rigl-its covering a substantial part of the UP/SP system, 

not the proper compensation for trackage r i g h t s over less than 

100 milos cf the huge Conrail system acquired by CSX. Nothing i n 

Decision No. 44 even hinted that the Board was abandoning the 

l i n e - s p e c i f i c approach required by SSW Compensation. 19/ 

Mr. Whitehurst also claims that Decision No. .7, at 18, 

i n UP/SP supports abandoning SSW Compensation's l i n e - s p e c i f i c 

determination of the i n t e r e s t rental component of the trackage 

r i g h t s charge. Whitehurst R.V.S. at 14. Again, he i s wrong. In 

that decision the Board said nothing about changing i t s SSW 

methodology; a l l the Board did was to use the results of i t s 

previous c a l c u l a t i o n -- "a f l a t rate of 3.84 m i l l s per GTM fo r 

a l l equipment" -- as a reasonable proxy for an SSW trackage 

r i g h t s charge, i n the absence j f record evidence on which an SSW 

ca l c u l a t i o n could have been made. Moreover, the Board found i n 

19/ In f a c t , the Board c r i t i c i z e d the merger opponents for 
basing t h e i r calculations on the value of SP alone, even though 
the trackage r i g h t s covered lines of both UP and SP, and UP's 
line s were more valuable than SP's lin e s (Decision No. 44, at 
141), thus recognizing that i t i s xmportant to consider the 
c h a r a c t e r i s t i c s of the s p e c i f i c lines over which trackage r i g h t s 
are granted. 
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Decision No. 47 that the trackage r i g h t s charge i t established 

"should permit Tex Mex to remedy any p o t e n t i a l merger-related 

competitive harm at Laredo, as we intended . . . ." UP/SP, 

Decision No. 47, at 19-20. In contrast, the $1,215 per car mile 

charge Mr. Whitehurst calculates would preclude CP from using the 

east-of-the-Hudson trackage r i g h t s to compete with CSX -- as CSX 

undoubtedly desires. 

Calculating i n t e r e s t r e n t a l on a system-wide basis 

would make sense i f one were t r y i n g to est a b l i s h a charge f o r 

trackage r i g h t s over the en t i r e Conrail system (as discussed 

above, the Board was t r y i n g to t e s t the reasonableness of a 

negotiated fee for trackage r i g h t s over much of the UP/SP system 

i n UP/SP Decision 44). 20/ What Mr. Whitehurst i s suggesting, 

however, makes no sense. He proposes using a system-wide 

i n t e r e s t rental f or the east-of-the-Hudson l i n e because 

l i n e - s p e c i f i c i n t e r e s t rental on that l i n e -- as hs calculated 

i t -- i s too high. Whitehurst V.S. at 13. The analysis 

perfOi.med by Mr, Whitehurst supports the nonsensical proposition 

that trackage r i g h t s over the l i g h t density east-of-the-Hudson 

20/ I f Mr. Whitehurst's c a l c u l a t i o n of a system-wide i n t e r e s t 
r e n t a l were correct, the in t e r e s t r e n t a l component of a trackage 
r i g h t s charge over the e n t i r e Conrail system would be $1.01 per 
car mile (Whitehurst R.V.S. at 15), whereas CSX and NS have? 
granted each other trackage r i g h t s at a t o t a l charge of $0.29 per 
car mile, less than 1/3 the figur e Mr. Whitehurst calculates. 
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l i n e are v a s t l y more valuable -- by a factor of four -- per car 

mile than trackage r i g h t s over the e n t i r e Conrail system. 21/ 

The best r e b u t t a l to the analysis i s the analysis i t s e l f , which 

cannot be squared with r e a l i t y . 

The east-of-the-Hudson l i n e segment i s a p r o t o t y p i c a l 

l i g h t density l i n e , and CSX has no great plans to expand i t s use; 

the t r a f f i c increases, cost saving. and other merger benefits 

that j u s t i f i e d the price that CSX paid for i t s part of Conrail 

are not targeted on t h i s l i n e . The re s u l t of any v a l i d 

c a l c u l a t i o n of the i n t e r e s t r e n t a l component of the trackage 

r i g h t s charge must r e f l e c t that r e a l i t y . 

H. A Revised Calculation Of The Trackage Rights 
Charge, In Accordance With SSW Compensation, 
Correcting Errors Made By Both Whitehurst And 
Plaistow In Their Previous Calculations, 
Confirms The Reasonableness Of A Market-Based 
Per Car Mile Charge Of Not More Than $0.36 

In his Reconsideration Reply V e r i f i e d Statement, 

Mr. Plaistow proposes what might be cal l e d a "fu.^ion" c a l c u l a t i o n 

of the trackage r i g h t s charge, incorporating some refinements 

proposed by Mr. Whitehurst as well as some corrections proposed 

by Mr. Plaistow. These refinements and corrections include: 

21/ Under Mr. Whitehurst's calculations, the i n t e r e s t r e n t a l on 
the east-of-the-Hudson l i n e i s $4.-16 psx car mile (See Plaistow 
Reconsideration R.V.S. at 1 n. 2 and Ex. No. (JJP-7)), whereas 
the i n t e r e s t r e n t a l on the e n t i r e Conrail system i s $1.01 per car 
mile (Whitehurst R.V.S. at 15). 
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• Use of m o d i f i e d mileage blocks t o a l l o c a t e revenues, as 

proposed by Mr. Whit e h u r s t ; 

• C o r r e c t i o n of Mr. Whitehurst's a l l o c a t i o n c a l c u l a t i o n s 

t o conform t o the STB's User Guide f o r the W a y b i l l 

Sample; 

• Use of the Costed W a y b i l l Sample methodology t o 

a l l o c a t e costs, i d e n t i f i e d by Mr. Whitehurst as the 

p r e f e r a b l e methodology; 

• C o r r e c t i o n of error.ecus east-of-the-Hudson mileages; 

• C o r r e c t i o n of an erroneous expansion f a c t o r f o r 60 

movements interchanged w i t h NY&A. 

• C o r r e c t i o n of the " F a i r Market Value" of C o n r a i l t o 

conform w i t h SSW Compensation p r i n c i p l e s ; 

• C o r r e c t i o n of the "A n n u i t y of B e n e f i t s " t o r e f l e c t the 

NS e r r a t a t o the Statement of B e n e f i t s and a l s o t o 

change the i n t e r e s t r a t e t o conform t o SSW 

Compensation. 22/ 

Taking a l l of these refinements and c o r r e c t i o n s i n t o 

account, 23/ the r e s u l t i n g trackage r i g h t s charge f o r the ea s t -

22/ These e r r o r s m Mr. Plaistow's p r i o r c a l c u l a t i o n were c a l l e d 
t o CP's a t t e n t i o n by counsel f o r CSX. CP's counsel acknowledged 
them and advised CSX's counsel t h a t they would be c o r r e c t e d 
through an e r r a t a f i l e d w i t h t h i s r e p l y . See the correspondence 
between counsel i n c l u d e d as Attachment A. 

23/ Most of these corrections and refinements are d i r e c t l y 
responsive to the c a l c u l a t i o n s presented by Mr. Whitehurst i n 
support of CSX's p e t i t i o n for reconsideration, or are e r r a t a to 
correct d e t a i l s of Mr. Plaistow's own c a l c u l a t i o n s . A few, i n 
p a r t i c u l a r the correction of the f a i r value of Conrail, i s the 
re s u l t of the analyses that Mr. Plaistow made in preparing h i s 
response to Mr. Whitehurst's v e r i f i e d statement. A l i of these 

[Footnote continued] 
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of-the-Hudson l i n e i n accordance with SSW Compensation i s $0.34 

per car mile. This r e s u l t i s generally consistent with CP's 

o r i g i n a l request that the trackage r i g h t s charge be set at $0.29 

per car mile, based on the rate negotiated between CSX and NS, 

and i s also i n l i n e with the $0.36 per car mile charge endorsed 

by CP i n i t s p e t i t i o n for reconsideration. 

As the evidence i n t h i s case shows, the SSW 

Compensation methodology can be used to y i e l d widely d i f f e r i n g 

r e s u l t s depending on the assumptions and data employed i n i t . CP 

believes that Mr. Plaistow has used the best available data and 

most reasonable assumptions i n reaching his $0.34 per car mile 

f i g u r e -- c e r t a i n l y f ar more reasonable data and assumptions than 

those that led to CSX's $4.67 and $1,215 per car mile f i g u r e s . 

Nevertheless, because the d i v i s i o n of Conrail between 

CSX and NS results i n such a dramatic r e s t r u c t u r i n g of the 

r a i l r o a d industry i n the Northeast, i t i s d i f f i c u l t to be c e r t a i n 

that p a r t i c u l a r assumptions are reasonable by comparing them to 

real world experience. This reinforces the need to compare the 

r e s u l t s of the methodology to the trackage r i g h t s charges th a t 

are negotiated m the marketplace, as CP has proposed throughout 

[Footnote con'.:inued] 

changes and refinements should be of assistance to the Board i n 
reaching i t s decision as to the trackage r i g h t s charge f o r the 
east-of-the-Hudson l i n e . 
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these proceedings. I t also supports the aeed for a "true-up" 

procedure to be ca r r i e d out as soon as practicable, so that 

r e s u l t s of actual operations can be substituted for the 

assumptions input to the SSW Compensation formula. 

I I . THE BOARD SHOULD REJECT CSX'S DEMAND FOR TRACKAGE 
RIGHTS PAYMENTS ON THE METRO-NORTH LINE 

CSX claims that i t has the "exclusive" r i g h t to operate 

f r e i g h t t r a i n s on the Metre- -th portion of the east-of-the-

Hudson l i n e and that i t shoulu ^erefore receive trackage r i g h t s 

compensation for CP's operations over that segment. The Board 

rejected that contention i n Decision No. 109, because "CSX . . . 

ci t e s no clear language from the Special Court decision or from 

the deed that requires or even suf -^orts" that claim. Decision 

No. 109, at 11. CSX now asks the Board to reconsider that 

r u l i n g , but i n the f i v e pages of argument i t devotes to that 

issue, CSX s t i l l c i t e s no language from any a u t h o r i t a t i v e 

instrument that supports i t s claim. 

The New York Parties 2£/ are responding to t h i c portion 

of CSX's motion, and CP endorses the arguments and evidence 

submitted by them. 25/ 

24/ The New York City Economic Development Corporation and the 
State of New York, by and through i t s Department of 
Transportation, are refe r r e d to as the "New York Parties." 

25/ CSX's posture i n regard to the Metro-North trackage i s 
ma t e r i a l l y d i f f e r e n t from i t s posture i n regard to the l i n e 
between Schenectady and Stuyvesant i t has leased to Amtrak. The 

[Footnote continued] 
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In a d d i t i o n , CP notes that CSX's intransigence on t h i s 

issue provides an a d d i t i o n a l reason why the Board should exercise 

i t s power to preempt CSX's claimed e x c l u s i v i t y r i g h t s i n the 

Metro-North l i n e . CSX makes clear that i t intends to pursue i t s 

^laim i n the Special Court. In the absence of preemption, CP's 

a b i l i t y to operate the east-of-the-Hudson trackage r i g h t s would 

be i n douDt u n t i l those proceedings were concluded (presumably 

a f t e r appeal to the D.C. C i r c u i t ) . Preemption would eliminate 

that uncertainty. 

[Footnote continued] 

Metro-North trackaee i s owned by a t h i r d party and subject to a 
60 year lease to Metro-North; CSX's only r i g h t s as to t h i s 
trackage are those accorded to a trackage r i g h t s tenant. Metro-
North, not CSX, w i l l grant trackage r i g h t s to CP, and CP w i l l pay 
Metro-North compensation for those r i g h t s ; CSX w i l l be granting 
CP nothing over t h i s trackage, and CP w i l l accordingly owe CSX 
nothing. See CSX-173 at 12-13; NYC-23/NYS-32, Bernard V.S. at 4-
5. By contrast, the Schenectady-Stuyvesant l i n e i s owned by 
Conrail, which has leased the l i n e to Amtrak for passenger use 
only, and has reserved to i t s e l f the exclusive r i g h t to provide 
f r e i g h t service over the l i n e . See CP-25, Gilmore V.S. at 4; 
CSX-169, Downing R.V.S. at 2-3. CSX, as Conrail's successor, 
w i l l be granting CP trackage r i g h t s over t h i s l i n e , and CP w i l l 
owe compensation to CSX for those r i g h t s . Amtrak, however, 
maintains the l i n e and CSX i s required to pay Amtrak with respect 
to any t r a i n s that CSX runs over i t ; for these purposes, CP w i l l 
be operating as though i t were CSX, so CP would pay Amtrak as a 
r e s u l t of those oper. ions on the same basis that CSX would do 
so, and these CP payments to Amtrak would be deducted from the 
compensation that CP owes to CSX. A l t e r n a t i v e l y , CP could make 
the f u l l trackage r i g h t s payment to CSX, which would then nay 
Amtrak for CP's use of the l i n e . 
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I I I . THE BOARD SHOULD DENY CSX'S REQUEST THAT THE BOARD 
TERMINATE THE CP-CSX SETTLEMENT AGREEMENT 

Despite the Board's e a r l i e r r u l i n g to the contrary 

(which CSX disparages as "cursory", CSX-173 at 4), CSX pe r s i s t s 

i n arguing that the Board should override the October 20, 1997 

settlement -jreement between CP and CSX. The settlement involved 

CP's r ive a p p l i c a t i o n , through which i t was contending that 

the CSX s i t i o n of a portion of Conrail would have 

anticompet. ve e f f e c t s i n several markets, unless competition-

r e s t o r i n g conditions were imposed. CP agreed to withdraw the 

responsive a p p l i c a t i o n i n exchange for CSX granting i t r e s t r i c t e d 

r i g h t s ( l i m i t e d to a small universe of t r a f f i c ) to quote rates on 

east-of-the-Hudson t r a f f i c , and haulage and other r i g h t s i n other 

markets. CSX asks the Board to set aside the e n t i r e agreement, 

or at a minimum the haulage r i g h t s pertaining to east-of-the-

Hudson t r a f f i c . 

CP responded to CSX's arguments i n i t s o r i g i n a l reply 

submission. CP-25 at 22-27. CP incorporates chose arguments 

here by reference, and adds the following points. 

CSX makes the remarkable claim that Board action to 

void the settlement agreement v o l u n t a r i l y entered i n t o between CP 

and CSX would a c t u a l l y promote the Board's po l i c y of encoureging 

voluntary settlements. CSX-173 at 18. In substance, CSX accuses 

CP of breaching the settlement by accepting the benefits of an 

"improved deal" — the east-of-the-Hudson trackage r i g h t s — 
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obtained "at the behest of part i e s other than the s e t t l i n g 

party." I d . 

But the settlement agreement was p e r f e c t l y clear as to 

CP's ob l i g a t i o n s : CP was to withdraw i t s responsive a p p l i c a t i o n 

and support the Conrail transaction without seeking any 

conditions. 26/ CP and CSX did not agree that CP would refuse to 

accept conditions granted by the Board "at the behest" of others, 

although CSX and CP both knew at that time that the New York 

Parties fiere asking the Board to grant east-of-the-Hudson r i g h t s 

to an independent c a r r i e r . CSX i s asking the Board to impose an 

o b l i g a t i o n on CP that CSX and CP did not agree to include i n the 

pa r t i e s ' voluntary agreement. 

CP has performed i t s obligations under the settlement 

agreement, and CSX has obtained the benefits i t sought, approval 

of the Conrail transaction without CP opposition. CSX cannot be 

allowed now to deprive CP of the benefits of the settlement. 

CSX also argues that the settlement agreement "may 

undercut the purpose of the r e l i e f being awarded to CP." CSX-173 

at 18. This IS r i d i c u l o u s . The purpose of the east-of-the-

26/ CP's obligations are defined as follows: "CPR agrees to 
support by October 21, 1997 the a c q u i s i t i o n of Conrail by NS and 
CSXT. CPR w i l l not seek conditions against CSXT as described i n 
CPR's Description of Anticipated Responsive Application, dated 
August 22, 1997 and f i l e d with the Surface Transportation Board 
i n Finance Docket No. 33388." CSX-167, Ex. 3 at 2. 
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Hudson trackage r i g h t s i s to provide shippers i n the Bronx and 

Queens with competition to CSX. I f CSX thought that the 

settlement agreement would undercut that purpose, i t would 

doubtlessly welcome that r e s u l t . CSX's argument i s the rankest 

speculation, unsupported by any evidence. The New York Parties, 

who r e a l l y are concerned about competition east of the Hudson, 

have expressed no desire that the settlement agreement be 

terminated. 

F i n a l l y , as an ostensible " f a l l - b a c k " p o s i t i o n , CSX 

argues that at least the east-of-the-Hudson portion of the 

settlement agreement should be terminated, "as even CP has noted 

would be appropriate." CSX-173 at 19. I t i s quite true t h a t CP 

was w i l l i n g to "forego" the r i g h t to quote rates on c e r t a i n 

t r a f f i c moving over the east-of-the-Hudson l i n e i f t i _ trackage 

r i g h t s terms that CP requested were granted. CP-25 at 26-27. 

However, CP i s u n w i l l i n g to forego those negotiated r i g h t s i n 

retu r n for trackage r i g h t s i f the terms imposed would make i t 

economically unfeasible for CP operate the trackage r i g h t s . See 

Gilmore Reconsideration R.V.S. (appended). 

Under the terms established by the Board i n Decision 

No. 109, and under the even more onerous terms proposed by CSX, 

CP would not be able to move any t r a f f i c using the trackage 

r i g h t s . CP would therefore be forced to decline to accept the 
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r i g h t s . 22/ Under those circumstances, the east-of-the-Hudson 

haulage arrangement established under the settlement agreement 

would be the only economically viable means by which CP would be 

able to provide a modicum of competition i n t h i s market, and now 

CSX wants to foreclose even t h i s . 28̂ / I t i s understandable why 

CSX would want to achieve that r e s u l t , but not why the Board 

should wish to see i t s hopes for east-of-the Hudson competition 

f r u s t r a t e d completely. 

27/ CSX does not i d e n t i f y any statutory a u t h o r i t y under which 
the Board can set aside a voluntary agreement because one party 
concludes that i t has become "inequitable." Presumably, the 
Board could condition i t s grant of trackage r i g h t s to CP on CP 
foregoing overlapping benefits of the settlement agreement. I f 
the Board did t h a t , and the trackage r i g h t s were granted under 
the terms set out i n Decision No. 109 or as proposed by CSX, CP 
would be forced to decline to accept the trackage r i g h t s . 

28/ As Applicants explained, the east-of-the-Hudson haulage 
rTghts CSX now seeks to set aside were intended to provide 
"[i]mproved r a i l access to the area east of the Hudson," and to 
"permit shippers i n New York City or Long Island, i n many 
circumstances, to s o l i c i t independent competitive bids from at 
least two ra i l r o a d s . " CSX/NS-176 (Vol. 1 of 3) at HC-129 to 
HC-130. The Board i t s e l f observed j u s t a few days ago that "the 
p r i v a t e l y nagotiated settlement agreement with CP . . . would 
have provided new r a i l competition i n t o and out of New York City 
and Long Island"; the trackage r i g h t s condition was imposed, not 
because the settlement agreement did not confer public b e n e f i t s , 
but because i t did not go far enough. Decision No. 112, at 3 
n. 3. 
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CONCLUSION 

For the reasons set f o r t h above, CSX's p e t i t i o n f o r 

reconsideration should be denie^l. 

Respectfully submitted, 

January 27, 1999 

ĈELLA M. SZE] MARCELLA M.' SZEL 
TIMOTHY G. MULCAHY 
CANADIAN PACIFIC RAILWAY COMPANY 
Suite 500, Gulf Canada Square 
401 Ninth Avenue, S.W. 
Calgary, Alberta T2P 4Z4 
CANADA 
(403) 319-7474 

GEORGE W. MAYO, JR. 
ERIC VON SALZEN 
HOGAN & HARTSON L.L.P. 
555 Thirteenth Street, N.W. 
Washington, D.C. 20004-1109 
(202) 637-5600 

Attorneys for Canadian P a c i f i c 
Railway Company, Delaware and 
Hudson Railway Company, Inc., Soo 
Line Railroad Company, and 
St. Lawrence & Hudson Railway 
Company Limited 
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DENNIS G LYONS 
(Z02> e42'Sesa 

A R N O L D & P O R T E R 
5 5 5 TWELFTH STREET. NW 

WASHINGTON. DC 2 0 0 0 4 - 1 3 0 6 

12021 9<2-500O 

January 15, 1999 
via facsimile and by hand 

NE'AI YORK 

OENVEB 

LOS ANG£-£5 

LONDON 

George Mayo. Jr., Esq. 
Eric Von Salzen, Esq. 
HOGAN & H.ARTSON L.L.P. 

555 Thirteemh Street, N.W. 
Washington, D.C. 20004-1: 09 

Re: STB Finance Docket No. 33388 (Sub-No. 69) 

Dear Friends: 

Our outside consultants have reviewed Mr. Plaistow's work paper (submitted to 
us by your lener of January 14, 1999) supporting calculation of the annuity of merger 
benefits, which were shown in line 5 of revised Exhibit No. (JJP-2.2). We have tvvo 
follow-up requests for work papers in order to connect the number there presented to its 
derivation. 

First, we would like detail of the amounts shown in the "Benefits" column of 
Mr. Plaistow s work paper by year. Upon reviewing the CSX Summar>' of Benefits 
Statement and the NS Summary of Benefits Statement from the Application and 
combining what we understand to be the items Mr. Plaistow included, we do not reach 
Mr. Plaistow's totals. Our comparison is shown below: 

Year I Year 2 
Reference 

CSX Summary of Benefits* 179.5 317.6 
NS Summar. of Benefits** 158.0 423.0 
CSX plus NS 337.5 740.6 
Plaistow 's Work Paper Benefits Amount ... 164.5 547.6 

' CSX/NS-18. Appendi.\ A. Summary of Benefits. CSX/Conrail. 
Annual Net Revenue Gain plus Annual Total Operating Benefits by 
year. 
" CSX/NS-35 (Errata to Primary Application), Appendi.x B. NS 
Summary of Benefits e.xhibit. Annual Subtotal Net Operating Benefits 
(for Operating Revenue and Operating E.xpenses) by year. 

Year 3 
Normal 

Year 

426.3 
549.9 
976.2 
938.3 

435.S 
552.6 
987.4 
909.5 



A R N O L D & P O R T E R 

George Mayo, Jr., Esq. 
Eric Von Salzen, Esq. 
January 15, 1998 
Page 2 

Second, Mr. Plaistow shows an interest rate of 12.2 percent. Footnote 1 to 
Exhibit No. (JJP-2.2) states that the 1997 After-Tax Cost To Capital, for the Railroad 
Industry as published by the STB in Ex Parte 558 was used. That rate is 11.8 percent. 
Please provide the linkage between this 11.8 percent and the 12.2 percent shown on 
Mr. Plaistow's work paper. 

With kind regards. 

Dennis G. Lvons 



HOGAN&HAKTSON 
L L P 

COLUWkU SQUAU 

»55 THnCTEENTM STRUT. NW 
l U C y O N W m N WAsmNCTON.DCW004.no. 

OIIICT DIAL (202) 63r-5Tl« TEL (»M) «J7-5«» 

FAX (102) 6S7 S»10 

January 19, 1999 

BY T E L E C O P I E R (202) 942-5999 AND FIRST CLASS MAIL 

Dennis G. Lyons, Esq. 
Arnold & Porter 
555 Twelfth Street, N.W. 
Washington. D.C. 20004-1206 

Re: Finance Docket No. 33388 (Sub No. 69), Responsive 
Application - State OfNew York, By And Through Its 
Department Of Transportation, And The New York City 
Economic Development Corporation 

Dear Dennis: 

This is in responsse to your Januarj' 15, 1999 letter inquiring about Mr. 
Plaistows workpaper showing his calculation ofthe annuity of benefits in Line 5 of 
Revised Exhibit No. (JJP-2.2), CP-28. 

With respect to the amounts shown in the "Benefits" column, Mr. 
Plaistow advises me that the principal reason for the difference between his 
numbers and those in your letter is that he used the original benefits from the 
Application. CSX/NS-IS, Appendix A, for both CSX and NS and did not include the 
changes made by the NS errata (CSX/NS-35). Please see the enclosed workpaper, 
which incorporates the NS errata changes. There is still a sUght difference between 
Mr. Plaistow s figure for Year 3 CSX benefits ($429.3) and yours ($426.3). which 
results in a comparable difference in the CSX+NS total for that year ($979,246 v. 
$976.2), and there is also a slight difference between his figure for Normal Year NS 
benefits ($551.6) and yours ($552.6). which does not result in any difference m the 
CSX+NS total. It is possible that your figures include typographical errors. 

With respect to the interest rate. Mr. Plaistow advises me that the 
12.2% interest rate was used in error. The enclosed workpaper corrects the 
calculation using an interest rate of 11.84%. 
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HOGAN&HAKTSON L L P 

Dennis G. Lyons, Esq. 
January 19, 1999 
Page 2 

Canadian Pacific will reflect these corrections in a errata which we will 
file with our reply to CSX's motion for reconsideration. 

Please call me if there is any further information that you require. 

Sincerely, 

Eric Von Salzen 

EV£ md 

Enclosure: As stated 

cc: George W. Mayo, Jr.. Esq. 
Mr. Joseph J . Plaistow 

\ \ \ 0 C - tMTl/l . OMM'74 01 



Totaf Benefits 

Benefit ComponenX 
Year 

One "f Two Three [ Klbnmal j 
____ ^•'!*! '*L J Annuity ; Celculatione 
AdjuttedjA*Reported: Adyutled |^Reported| AdjustedR«>POrt»d 

CSX/Conrail 1 337,504 164.452 883,466 783,242 6.665,743 5.777.801 NPV Benefita 
Totat 39SS 5336 645 3 651 8 2 740.562 547.600 883.466 783.242 6.665,743 6.777.801 NPV Annuity 
Shipper Loj^lics 1660 166.0 1660 1660 3 979.246 938,267 883,466 783,242 11 84% 12.2% AT COG 
Highway Maintenance 5QJI 500 mf 4 987.417 909.453 883.466 783.242 883,466 783,242 Annuity 
Adjusted Toal 179.5 317.6 429 3 4358 5 987.417 909.453 883,466 783,242 

6 987.417 909,453 883,466 783,242 
NS/Conrail 7 987.417 909.453 883,466 783.242 
Total 2239 598.6 769.6 771 2 8 987,417 909.453 883.466 783,242 
Shipper Logistics 27 6 73.7 92.1 92 1 9 987,417 909,453 883,466 783,242 
Competitive Pricing 24.6 65.6 82.0 820 10 987,417 909.453 883,466 783.242 
Highway Maintenance HZ 45.5 45Jj 11 987.417 909,453 883.466 783.242 
Adjusted Total 158 0 423.0 540.9 551 6 12 987,417 909,453 883,466 783,242 

13 987,417 909,453 883,466 783.242 
Totai CSX NS 337 504 740 562 979.246 987.417 14 987,417 909,453 683.466 783,242 

15 987.417 909.453 683.466 783,242 
16 987,417 909,453 883,466 783.242 
17 987,417 909.453 883.466 783.242 
18 987,417 909,453 883,466 783,242 
19 987.417 909,453 883,466 783,242 
20 987,417 909.453 883,466 783.242 

o 
-I 

F 
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RECONSIDERATION REPLY VERIFIED STATEMENT OP 
PAUL D. GILMORE 

My name i s Paul D. Gilmore. I am Vice President 

Eastern Operations of the Canadian P a c i f i c Railway Company 

("CPR"). i / I submitted two v e r i f i e d statements i n the opening 

phase of t h i s proceeding, one i n the reply phase, and one i n the 

opening reconsideration phase. In t h i s reconsideration reply 

v e r i f i e d statement, I address CSX's contention that the trackage 

r i g h t s charge f o r CP's use of CSX's east-of-the-Hudson l i n e 

should be set at $1,215 per car mile, explain that CP would not 

be competitive f o r movement of any t r a f f i c i f i t had to pay CSX 

t h i s charge, and conclude that a charge at t h i s l e v e l would 

e f f e c t i v e l y n u l l i f y the Board's trackage r i g h t s grant to CP. 

As explained i n my reconsideration v e r i f i e d statement, 

CP cannot be competitive with CSX at the $0.71 charge established 

by the Board. At t h i s charge, CSX could systematically 

underprice CP for boxcar t r a f f i c (indeed, any boxcar t r a f f i c that 

required supplemental tr a n s p o r t a t i o n beyond pick-up or delivery 

1/ This statement i s being submitted on behalf of CPR, Delav/are 
and Hudson Railway Company, Inc., Soo Line Railroad Company, and 
St. Jiawrence & Hudson Railway Company Limited ( c o l l e c t i v e l y , 
i n c l v i i n g CPR, referred to as "Canadian P a c i f i c Parties" or 
"C"""' I continue to use i n t h i s statement the abbreviated 
terms, such as CSX and east-of-the-Hudson l i n e , defined i n my 
e a r l i e r v e r i f i e d statements. 
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t o a customer r a i l s i d i n g could not be priced to even cover CP's 

costs ) , and short-haul intermodal t r a f f i c could not be priced low 

enough so as t o a t t r a c t any of t h i s t r a f f i c . 

In i t s support f o r a charge almost twice as high as the 

unworkable charge set by the Board, CSX i s e i t h e r attempting to 

cast the Board's f i g u r e as a mid-point compromise number, i n 

hopes that i t can thereby d i s t r a c t the Board fron, taking i n t o 

account CP's case that CP cannot compete with CSX at $0.71 per 

car mile, or CSX r e a l l y wants the higher charge imposed w i t h the 

i n t e n t of apec l u t e l y c.ssuring that not a single carload of 

t r a f f i c w i l l rver mo'3 ever the east-of-the-Hudson trackage 

r i g h t s . In e i t h e r case, the r e s u l t i s the same: at the $0.71 

per car mile charge, CP w i l l not be able to compete with CSX, and 

at the $1,215 per car mile charge, CP w i l l not be able to compete 

w i t h CSX. 

As CP understands i t , the Board's purpose i n imposing 

the east-of-the-Hudson trackage r i g h t s as a merger condition was 

to achieve the public benefits t h a t , as a r e s u l t of such 

imposition, would flow from strong r a i l competition between CSX 

and CP. CP i s committed to playing i t s part i n t h i s regard, and 

needs only to have the trackage r i g h t s charge established at a 

l e v e l (and c e r t a i n r e l a t e d matters c l a r i f i e d , as set f o r t h i n 

CP's reconsideration p e t i t i o n ) that w i l l allow i t t o be 
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competitive. But i t i s pointless f o r CP to embark upon the 

r e s p o n s i b i l i t i e s of serving New York City customers via the 

trackage r i g h t s where, because the trackage r i g h t charge i s set 

so high, CP could only a t t r a c t t r a f f i c i f i t were w i l l i n g to 

price i t s services at below costs. 

The $1,215 trackage r i g h t s charge sought by CSX, l i k e 

the $0.71 charge established by the Board, w i l l leave CSX without 

competition on the east-of-the-Hudson l i n e . CP w i l l simply not 

be able to compete with CSX at e i t h e r of these charge le v e l s . 

The prospect that i t s east-of-the-Hudson trackage 

r i g h t s w i l l not be viable (as a consequence of the trackage 

r i g h t s charge imposed) underscores the importance of preserving 

the east-of-the-Hudson haulage r i g h t s established under the 

October 20, 1997 settlement agreement between CP and CSX. 

Although only a l i m i t e d universe of t r a f f i c can be moved under 

these haulage r i g h t s , at least there i s no question that CP can 

e f f e c t i v e l y compete with CSX for t h i s t r a f f i c through use of the 

r i g h t s . 

CP's e a r l i e r willingness to forego i t s east-of-the-

Hudson haulage r i g h t s was predicated on the assumption that the 

trackage r i g h t s granted i t would, at a minimum, p o s i t i o n CP to be 

at least as strong a competitor f o r New York City t r a f f i c as the 

haulage r i g h t s allow i t to be. Developments to date i n t h i s 
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proceeding are fundamentally at odds with t h i s assumption. I f 

the trackage r i g h t s charge i s to be set so high that CP cannot 

make e f f e c t i v e use of the east-of-the-Hudson trackage r i g h t s , 

then the east-of-the-Hudson haulage arrangement should remain i n 

place. 

VWDC t t t i m - otoijio.oi 



VBRiriCATICm 

I , Paul D. Gilmore, declare under penalty of perjury 

that the toreqoinq i s true and correct to the best of my 

knowledge and b e l i e f . Further, I c e r t i f y that I am q u a l i f i e d 

and authorized to f i l e thi.s v e r i f i e d .statement. Executed on 

January 25, 1999. 

Paul U. Gilmore 
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Reconsideration Reply 
Verined Statement 

of 
Joseph . i . Plaistow 

I . Introduction and Summary 

My name is Joseph J. Plaistow. 1/ The purpose of this statement is to reply to the Verified Statement of 

William W. Whitehurst testifying on behalf of CSX in their Petition for Reconsideration, Witness Whitehurst has 

performed calculations purporting to show the "(orrecf" way to calculate a trackage rights fee for the cast-of-the-

Hudson line using the STB's SSW Compensation method. His calculations result in a trackage rights fee of S4.67 

per car mile (see Exhibit No. (JJP-7)) 2'. I will show that Mr Whitehurst made a number of errors fhat caused him 

to overstate the trackage rights charge. A correct application of SSW Compensation principles yields a trackage 

rights fee much closer to the $0.29 per car mile charge proposed by Canadian Pacific. 

Witness Whitehurst doesn't recommend that the STB adopt the $4.67 per car-mile fee that results from his 

calculations. This is understandable. Presumably Mr. Whitehurst recognizes that this charge is excessive in light of 

such facts as: 

• Revenues over the trackage rights line segment average only $2.98 per car-mile (see Exhibit No. (JJP-8)), 

• Line segment earnings exclusive ofthe trackage ri|;hts fee average oniy $0.23 per car-mile (see Exhibit No. 
(JJP-8)). and 

• Therefore, a trackage rights fee of $4.67 per car mile would prevent the STB from reaching its objective of 
restoring " . some of the rail competition that was lost when Conrail was created." (6th page of Decision 
No. 109). 

Therefore, after discussing at length supposed errors in my (and the STB's) calculation.'' of a trackaue 

rights fee. Witness Whitehurst abandons the SSW Compensation approach of line-specific calculation o i f j ; ! .̂ .;je 

rights fee. because of "'iie substantial change in resulting interest rental rate produced by" his calculations (i.e., an 

increase to $4,67 per car-mile), in favor of a "system average calculation" that yields $1.215 per car-mile. 1' I will 

X A statement of mv qualifications is included in Section I of my December 10. 1998 Reply Verified 
Statement in this proceeding 1 am a Vice President and principal of L L. Peabody & Associates, Inc., an economic 
consulting firm in Alexandria, Virginia. 

2/ Mr. W hitehurst loes not disclose this result in ' s verified statement, but it is easily constructed from the 
following elements in his statement and exhibits and Si Decision No 10'>, the STB's eamings multiplier of 24.54 
(page 10 of Dfcc.sion No, K 9), $4,457.83.'̂  line segment earnings from WWW-l.i. the 17..̂ °o pre-tax cost of capital, 
and 4,287.995 ca-miles from WWW-15. ApplyingN.r. Whitehurst's methodolog) and these elements produces an 
mterest rental component of S4.46 per car-mile. Adding this lo Mr. vV'hitehurst's SO.205 per car-mile "below-the-
wheel ' costs ('̂ .:e Whitehurst V S.. page 4) produces a $4.67 per car-mile trackage rights charge. These calculations 
aiv* laid out in Exhibit No. (JJP-7), 

2' Notice pages 12 and 13 of Witness Whitehurst's Verified Statement, A s soon as Mr, Whitehurst completes 
al! his "corrections" to m> SSVV Compensation calculations, he launches into his altemative "system average 
approach" without ever mentioning the results of hi "correct" analvsis: that is. a S4.67 trackage rights fee. 



show that it is not necessary to throw out the line segment specific calculation in favor of a system average 

determination if the line segment determination is calculated correctly. 

CSX says that the lower $1.215 fee "...would be acceptable to CSX .", 4/ This is hardly surprising, given 

that $ 1.215 per car-mile is more than four times the highest trackage rights fee charged by CSX and recorded in the 

CSXT AGREEMENTS portion of Exhibit No. (JJP-3) of my December 10. 1998 Reply Verified Statement, and 

more than three and a half times the highest fee charged by any railroad and compiled in my Exhibit No. (JJP-3). 

Using SSW Compensation principles, I have refined my calculation of certain aspects of the trackage rights 

fee calculation. Where appropriate, I have incorporated portions of Mr. Whitehurst's analysis, and I have corrected 

some errors that I have recently discovered in my previous calculations. The result of these calculations is a 

trackage rights fee of $0,34 per car mile, I conclude that this figure, rather than the $0.36 per car mile trackage 

rights fee I proposed in my January 7, 1999 Reconsideration Verified Statement, represents the result of the proper 

application of the SSW Compensation methodology to the circumstances of this case. The $0 34 per car mile fee is 

appropriate for application to bridge, not full-service, trackage rights over the CSX portion of the east-ef-the-

Hudson line, using only Route I through the Albany area, in accordance with the Board's Decision No. 109, 

The corrections I have made to Witness Whitehurst's calculations include the following: 

Correcting the calculation of "below-the-wheel" maintenance and operating costs at the full cost level; 

Removing traffic lo which CP does not gain access according to Decision No. I09's trackage rights grant; 

Correcting the trackage rights miles for each movement; 

Removing eamings over the Stuyvesant-Selkirk-Schenectady line segment since the STB's grant did not 
include that line segment; 

Correcting Witness Whitehurst's treatment of switching costs: 

Correcting W itness Whitehurst's errors in his application of the mileage block pro-rate of revenues; 
Correcting Witness Whitehurst's determination of line segment costs b\ replacing his wrongly calculated 
mileage block pro-rate of total movement costs with costs determined specifically for the trackage rights line 
segment; 

Correcting Witness Whitehurst's detennination of "Fair Market Value of Conrail"; 

Correcting the determination of "Total Conrail System Eamings" by adding back CSX's "Statement of Merger 
Benefits" after removing those benefits to be realized by the public, not CSX; 

Correcting the determination of " fotal Conrail Sy stem Earnings" bv adding back NS's "Statement of .Merger 
Benefits" after removing those benefits to be realized by the public, not NS; and 

Correcting the "Annuitv of Merger Benefits" calculation to refieci NS's errata to the "Statement of Merger 
Benefits" and to correct the cost of capital, 

I have structured these corrections in the order in which they are presented in Witness Whitehurst's 

January 7, 1999 V erified Statement. After the corrections to Witness Whitehurst are covered, I document my 

A/ CSX Argument, page 6. CSX-173 - Petition for Reconsideration, filed January 7, 1999. 
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calculation of the interest rental charge and the calculation of the SSW Compensation based line-specific trackage 

rights fees. 

II. Responses To Witness Whitehurst's Comments On IMy Trackage Rights Calculations 

A. Full Costs: Witness Whitehurst's "Flow- Through " Method of Allocating Constant Costs is 
Contrary to the STB Use of the "Constant Cost Markup Ratio " .^SW Compensalion and Would 
Defeat the Board's Competitive Objectives 

At the ninth page of Decision No. 109, the STB states, 

"CP's 'below-the-wheel' cost calculation of $0.13 per car-mile based on Conrail's 1995 Uniform 
Rail Costing System (URCS) system average data, appears to have been calculated in a reasonable 
manner. We accept CP's below-the-wheel' cost." 

Mr. Whitehurst takes issue with the STB's decision on this issue, and at page 3 of his verified statement argues that 

the "flow -through" method of allocating costs is superior to the "constant cost markup ratio" method, which I used 

and which the Board approved. Mr, Whitehurst ignores the fact that in SSW Compensation II (4 I.C.C. 2d, at pages 

701 and 702,), tne STB's predecessor the ICC accepted fully allocated costs developed using the "constant cost 

markup ratio", not Mr, Whitehurst's "flow-through" procedure, i / 

Any method of allocating full costs is arbitrary and in violation of the STB's and the Railroad Accounting 

Principles Board s (RAPB's) Causality Principle which holds that: 

"Costs shall only be attributed to cost objectives when a causal relationship exists (the cost would 
not have been incurred but for the requirements ofthe cost objective),,.,The Causality Principle 
only includes costs which vary with the decision activity, and therefore it discourages 
apportionment or allocation of joint costs among activities where the relationship between the 
incurrence of cost and the joint performance of activities is inseparable among the activities." 

Railroad Accounting Principles Final Report. September 1. 1987, pages 9 and 10. fhe Causality Principle makes it 

clear that there is no economic basis for an arbitrary allocation of constant costs. 

The STB has long advocated differential pricing which, in eftect, allocates constant costs to 

various traffic movements in proportion to the shipper's elasticity of demand for Ihe movement of his 

commodity, Mr. Whitehurst's "flow-through" method totally ignores the elasticity of demand. While 

there is no direct indicator of demand elasticity in this proceeding's record, the fact that the "east-of-the-

Hudson" line is so lightly used suggests low demand tor service. Consequently, differential pricing would 

suggest that CSX and CP mry not be able to cover system average constant costs over this line segment. 

This fact along with the STB's desire to place the trackage rights tenant in the same competitive position as 

the owninp carrier (8th page of Decision No. 109), suggests that since CSX will not be able to cover a larg-

5/ At page 702, the ICC states. " fhe relationship of MP's 1979 constant costs to the variable costs for the 
post-consolidation traffic base (1979 base traffic plus diversion traffic) results in a percentage of 22.30 which was 
used to increase var'able costs lo Ihe fully allocated ievel in replacement ot MP's ton and Ion-mile methodology." 
(Note: SP was applv ing the "constant cost markup ratio" here ) The ICC goes on to state on page 702, "We shall 
adopt SP's restatement of constant costs as lhe better evidence of . ecord on that element.' 
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portion of constant costs, CP's trackage rights fees should not be required to absorb any larger share. 

Doing so would put CP at a decided disadvantage. 

As it stands, the STB's determination of the below-the-wheel portion of the trackage rights charge already 

puts CP at a competitive disadvantage compared to CSX. During competitive rate negotiations, CSX can always 

undercut CP. by pricing its services down to CSX's variable costs, but CP must price its services at the level of CSX 

full costs or higher (because CP must pay CSX "below-the-wheel" costs calculated at the level of CSX s full, not 

variable, costs). To put CP truly in the same competitive position as CSX, the constant cost portion of the $0.13 

(that is, $0,04) should be removed from the "below-ihe-wheel " cost estimate to produce a "below-the-wheel" cost of 

$0.09 per car-mile. Howrver, this would be a substantial departure from SSW Compensation. 

Short of such a departure, the "below-the-wheel" costs accepted by the STB in Decision No. 109 most 

appropriately meet the goal of placing tenant and landlord on an equal competitive footing. Using the "flow 

through option" advocated by Mr. Whitehurst would interfere with that goal as well as depart from established SSW 

Compeniiatign principles. 

JL Witness Whitehurst Makes Several Errors in Calculating Une .Segment Earnings 

At page 4 of his verified statement. Witness Whitehurst says that the STB erred in accepting CP's 

determination of line segment eamings, Mr, Whitehurst claims I made several categories of errors in developing 

those earnings, and he undertakes to correct them. In fact, it is Mr. Whitehurst who is mistaken, not the STO or me. 

I will address each of Mr. Whitehurst's criticisms one-at-a-time. 

i . Movements and Mileages Which Should Not be Included in Line .Segment Eamings 

At page 5 of his statement. Witness Whitehurst claims that my original calculation of line segment eamings 

should be corrected to exclude two categories of traffic movements: 

• Movements having zero miles over the trackage rights segment, 6/ and 

• Movements from or lo Selkirk Yard. 

Mr, Whitehurst's comments are directed at my December 10. 1998 Reply Verified Statement, which deah 

with CP's request for full-service trackage rights with three routes ihrough the Albany area. In Decision No. 109, 

the STB granted CP bridge trackage rights, not the full-service rights I was discussing on December 10, That 

Decision also granted trackage rights over only Route I through Rennsalaer and Albany and not over Routes 2 and 

3 through Selkirk as CP had requested. Therefore, to some extent Witness Whitehurst is rebutting portions of my 

statement that became irrelevant after Decision No, 109 was issued on December 18. 1998. 

6/ As Mr, Whitehurst concedes, I did not include these zero miles movements in my calculation of line 
segment eamings. Whitehurst V S. at 5. n. 2. These movements were included only because the indicated origin or 
destination ofthe movement, as shown in the Wav bill Sample, indicated that they might hr e involved the trackage 
rights line. Deleting this data does not affect the eamings calculation, and Mr. Whitehurst does so only to "clean up 
the totals". Id. at 8, I have no objection to this adjustment. 
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After the STB established the scope of CP's trackage rights, I adjusted my line segment earning 

calculations accordingly in my Reconsideration Verified Statement filed January 7. 1999. In Mr Whitehurst's 

verified statement, filed on the same date, he claimed that he was making the neces ary adjustments to line segment 

eamings to reflect the scope of the trackage rights granted by the STB. but he overlooked several necessary 

adjustments. Failure to reflect the full impact of Decision No. 109 contributed to producing Mr, Whitehurst's 

excessive $4,67 per car-mile trackage rights fee. 

In addition to the zero mile moves a the Selkirk moves, Mr. Whitehurst should have eliminated any other 

traffic not originated or terminated in the Bronx or in Queens, because CP would not have access to such traffic 

through ils overhead trackage rights. I did this in my Reconsideration Verified Statement filed January 7, 1999 (see 

my Exhibit No. (JJP-9)). However, of the 584 movements Mr Whitehurst included in his calculation of line 

segment eamings. Ex, WWW-12, 352 of these are movements that do not originate or tenninate in the Bronx or 

Queens, to which CP is denied access under the STB's Decision No, 109, These movements should all have been 

excluded. 2'' 

Mr. Whitehurst should also have adjusted Ihe mileages of trackage rights movements fo reflect the fact that 

the STB denied CP access to Routes 2 and 3 through Selkirk and limited CP to Route I through Rennsalaer, In my 

original data, mileage over Routes 2 and 3 was treated as trackage rights mileage in accordance with the scope of 

the rights that CP was requesting. With those routes eliminated, mileage over Routes 2 and 3 through Selkirk 

should have been excluded from the calculation, as I did in my Reconsideration Verified Statement, This is an 

important adjustment, because the bulk of the traffic on the east-of-the-Hudson line travels through Selkirk and 

never sees Route 1 north of Stuyvesant. But Mr. Whitehurst included for all 584 moves the mileage through Selkirk 

as though it was mileage through Rennsalaer on Route 1, which il was not. g' This error substantially overstated the 

mileage moved by the traffic on lhe trackag:; rights line. 

By including in his line segment eart;ings calculations traTic and mileage that CP cannot serve under the 

trackage rights granted by the STB, Mr, Whitehurst inflates the value ofthe east-of-the-Hudson line and the 

resulting trackage rights fee. 

ii Conections lo Witness Wb 'ehurst's Treatment of Switching Costs 

Columns (j) and (o) of Exhibit No, (JJP-2,4) in both my December 10, 1998 Reply Verified Statement and 

my January 7. 1999 Reconsideration Verified Statements treat switching costs specifically, I explained that to better 

app:oximate the co'is attributable to tratTic m the east-of-lhe-Hudson line. I replaced the system average URCS 

2 1 v'limin..ted thre r additional movements because of Costed Waybill aample data problems. 

i f In frotnote 3. p^j e 5 of his January 7. 1999 Verified Statement. Witness Whitehurst acknowledges that the 
he is avV,, that the tracKage rights do not include SCIK "-k. Footnote 3 states, in part. "TTie STB only authorized CP 
to us Koute 1. as proposed bv CP in CP-24, Exhibit 2; ai.d funner noted that this route does not involve Conrail's 
Selki.'k Yard," Nevertheless, he failed to make the necessary adjustment to the trackage rights mileages. 
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cost with tlie STB-detcrmined $250.00 per car switching charge, which better reflects the cost of switching in this 

area. See page 10 of my Reply Verified Statement. 

At page 6 of his Verified Statement, Witness Whitehurst calls this adjustment nonsense. Witness 

Whitehurst advocates basing the eamings of the east-of-the-Hudson line on the URCS system average cost of 

$85.40 per car, even though the STB has determined that CSX should collect $250.00 per car from CP based on 

sw itch costs. 2/ This makes no sense. As CSX has stated, switching costs in the Bronx and Queens are significantly 

higher than system average. IQ' The STB has concluded that the best estimate available of switching costs in the 

relevant area is $250.00. If CSX disagrees, it should be asking for reconsideration of the $250.00 per car switching 

fee as well as of line segment costs. 

Consistency is more important in this instance than the precise number chosen. Because CP was satisfied 

to pay a switching charge of $250.00 pet car, I chose to use $250.00 per car as the switching cost. If the $85.40 

system average switch cost were a better estimate of switching cost, then Mr, Whitehurst would be right to include 

only $85.40 in the line segment eamings calculation, and CSX should charge CP $85,40 per car switched. For 

present purposes. I will use an estimate of switching costs that lies between $85,40 and $250.00. It seems clear that 

the switching costs in the Bronx and Queens are higher than system average costs, so based on judgment I have 

estimated a switching cost (both terminal and interchange) 50% higher than the system average. After actual 

switching costs have been determined through the cost study contet.nplated by Decision No. 109, the trackage rights 

charge, as well as the switching fee, should be recalculated based on the actual cost. 

At the bottom of page 7. Witness Whitehurst further criticizes my trt.itment of switching costs by saying 

that I should not have deducted URCS system average switching costs before alloc,'»tin'̂  eamings to the trackage 

rights segment. He clain's that the effect of my calc .lation is to subtract $5 sw itching per car and to add $250 

switching per car for a r.ct increase of $245 per car. This is incorrect. 

In column (j) I calculated the URCS system average switching costs incurred on the trackage rights line 

segment and. therefore. 100% chargeable to the line segment. All other costs were placed in column (k), (Note: 

Column (k) was calculated after also deleting ROI), These costs were subtracted from revenue to produce adjusted 

eamings in column (l>. Adjusted eamings were pro-rated lo the line segment, and those adjusted eamings totally 

2 At the tenth page of Decision No, 109. the STB states, "Absent any special studies ofthe actual switching 
cost per car in the New York TeiTninal Area. CP's $250 appears lo be a reasonable starting point," Ai the eleventh 
page, the STB states that it vvill allow either party "...to invoke the right proposed by CP for a 6-month special 
SW itching study to determine a more precise sw itching cost. ... Moreover, at the end of 5 years, the parties must 
renegotiate the fee to reflect costs as thev exist at that time...". 

m At page 11. CSX Argument, CSX states. "In particular, for example, in determining the costs for providing 
switching in the Bronx and Queens - notoriously an area of high costs, where extensive switching activities take 
place - onlv actual operating costs relating to the area in question should be used, not systemwide costs." 
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exclude Irackage rights line segment switching costs. I added bac. 100% of the $250.00 switching charge because 

that switching charge is 100% chargeable to the trackage rights line segment. 

Mr. Whitehurst assumes that the $85.40 URCS switching charge should have been pro-rated over the entire 

route of movement a- i that $5 is the trackage rights line segment's pro-rata share ($85.40*0.06 = $5). But Mr. 

Whitehurst is wrong. The $85.40 sw itching cost occurred on the trackage rights line segment ana none of it should 

be spread to other portions ofthe movement. My calculation reflected trackage rights line segment specific switch 

costs and removed URCS system average switch costs ($250.00 switch charge added less $85.40 Conrai! URCS 

switching cost deleted) for a net addition of $164.60, not the $245 of which Witness Whitehurst accuses me. 

iii. Corrections to Witness Whitehurst's Line Seg,Tient Revenue and Costs 

•) Allocation Procedure 

I pro-rated revenues and costs to the "east-of-the-Hudson" line segment based on the proportion of line 

segment miles versus total miles between the origin and destination. At page 11. Witness Whitehurst asserts that 

my mileage pro-rate procedure "has understated revenues and hence eamings attributable to the trackage rights line 

segment". Mr. Whitehurst offers no proof of such understatement, only the observation that "[tjypically, more costs 

per mile are incuned by a railroad in originating and terminating a shipment than in line haul movement." 

Whitehurst V.S. at 9. 

Although Witness Whitehurst's observation about costs may be true, it is irrelevant. My mileage pro-rate 

procedure was applied to both costs and revenues. If a straight mileage pro-rate understates the costs as well as the 

revenues of origi.iating and temiinating movements, there is no reason lo think -- and Mr Whitehurst offers none — 

that my procedure would produce any less accurate a measure of line segment eamings than the procedure that Mr. 

Whitehurst proposes. JJ.' 

In my original verified statement, I did not use a mileage block allocation approach because the mileages 

of movements on the trackage rights lines were often so short. Witness Whitehurst's example on pp. lO-I I of his 

statement assumes that the originating carrier handles the move for 100 miles. He then adds one 100-mile mileage 

block to the originating carrier, giving it two 100-mile blocks or 2'I0 of total revenues and costs. However, the 

movements over the trackage rights segment for which we are try ing to detemiine revenues, costs, and eamings are 

never as long as 100 miles. In my December 10. 1998 Reply Verified Statement, trackage rights line segment miles 

varied between 7 and 78 miles long. Fcr the 7-mile move, the STB mileage block methodology that Mr. Whitehurst 

claims lo follow 12 w ould treat that movement as if it were actually 200 miles (lhat is. one mileage block for the 7-

J_L Mr. Whitehurst offers arguments why a mileage block methodologv better reflects the costs associated with 
originating and terminating traffic. He does not, however, offer any argument why such a procedure more 
accurately reflects revenues earned by originating and terminating carriers. In fact, it seems likely that the mileage 
block methodologv overstates actual revenue attributable to the line segment. 

J2' I show later that Mr. Whitehurst did Qill follow the STB's procedure. 
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mile distance and one mileage block for a traffic origination) If total revenues w ere $2,000 per car, the origin 

carrier would be credited with $400 per car whether it had handled the car 7 miles or 100 miles. I concluded that 

while the STB's mileage block pro-rate procedure might be appropriate for some applications, the "east-of-the-

Hudson" Irackage rights fee delerminaiion was not one of them. 

However, now that Decision No. 109 has limited the trackage rights to overhead movements north of New 

York, all the very short trackage rights movements were eliminated, which removes my primary objection to the 

procedure for this application. To eliminate what I regard as an unimportant disagreement with Witness 

Whitehurst 12' I will now allocate revenues to the line segment using his mileage block pro-ration. 

Mr. Whitehurst identified the STB's costing procedure for the Costed Waybill Sample as the most accurate 

way to allocate costs, but he did not use that procedure because he "lack(edj necessary data to apply" it. Whitehurst 

V.S. at 11-12. Instead, he allocated costs using the same mileage block procedure "as a sunogate" for the STB 

method. There is no need for a surrogate, because the data needed to apply the STB's procedure is available in the 

Waybill Sample. I will conect Witness Whitehurst's cost allocation approximations with direct cost determinations 

for every one ofthe traffic movements to which CP gains access. In determining costs, I have used costing 

procedures identical to those used by the STB in developing the Cosled Waybill Sample. 

b) Corrections to the Traffic Database 

In the process of conecting Witness Whitehurst's line segment eamings calculations, I had to go back to 

the Costed Waybill Sample to select the additional parameters needed to carry out the detailed costing of each 

movement. The additional parameters I needed were car type, car ownership, spot-lo-pull ratio, empty retum ratio, 

and the make-whole adjustment. During this process I realized that my "east-of-the-Hudson" line segment mileages 

must be revised to reflect different mileages in the New York metropolitan area brought about by Decision 

No. I09's ruling regarding permissible access by CP to the area. (I now assume that CP will access all 'raffic at Oak 

Point Yard or in interchange from the NY&A at Fresh Pond Junction ) I also discovered that substantial mileage 

discrepancies existed between PCRail Version 4,0 and PCRail Version 5,0.14/ so I had to revise my mil-.-ages north 

of Poughkeepsie, In my judgment, the mileage discrepancies between the two versions of the software were so 

large that I dropped PCRail as a source entirely and substituted mileages taken from Conrail's timetables. My 

exhibits now rely entirely on mileages taken either from the Costed Waybill Sample or from Conrail timetables. 

13 ' As discussed above, there is no reason to think that his methodology and mine, if each is properly applied 
to the same data, would yield significantly different eamings allocations for the trackage rights lines (although I do 
think that his methodology would tend to overstate revenues compared to costs). Mr. Whitehurst's line segment 
eamings are so inflated primarily because of his other enors that I discuss in this statement, not his use of a mileage 
block methodology. 

H For example, for the distance between Stuyvesant and Schenectady via Selkirk, PCRail Version 4,0 says 
37.5 miles, while PCRail Version 5.0 says 36,1 miles. 
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In re-accessinf: the Costed Waybill Sample database, I also discovered that for 60 movements interchanged 

with the NY&A I had used the wrong waybill sample expansion factor for carloads, tons, and revenue My 

carloads, tons and reverues for those 60 movements now reflect the correct expansion factor. (This error had been 

masked in earlier calculations because ofthe much larger number of movements involved and because the resulting 

errors offset each othei .) 

c) Conections to Witness Whitehurst's Line Segment Revenues 

The formula Witness Whitehurst used to calculate revenues is as follows: 

"East-of-the-Hudson" Revenues = R*(X*IOO)/(N+200)) 

Where X - trackage rights miles, 

N = total movement miles, and 

R ^ total movement revenues 

Witness Whitehurst purported to pro-rate revenues exactly as prescribed in the User Guide For The 199? 

Surface Transportation Board Waybill Sample, a portion of which he reproduced and included in his Verified 

Statement at Exhibit WWW-14, but he failed to follow the STB prescribed calculations properly. Witness 

Whitehurst did not know that the STB and ALK Associates breaks this calculation into parts, treating each mileage 

block separatel) and rounding up to the next whole mileage block as each mileage block is considered. To 

illustrate: for the 53-mile irackage rights line segment movement that each CSX train travels, Mr. Whitehurst treats 

it as 53 miles, but the STB uses the following formula: 

Number of Mileage Blocks = '« ROUND(^X/I00+O.5,0) 

= I mileage block when X ^ 53. 

Witness Whitehurst's formula for the same 53 miles produces 0.53. not 1 Both the STB and Mr, Whitehurst add 

one mileage block for originating the traffic. The STB's answer - 2 mileage blocks. Mr, Whitehurst's answer = 

1.53 mileage blocks. Witness Whitehurst compounded this enor by making the same mistake in calculating total 

movement mileage blocks and in calculating his approximation of variable costs. 

d) Corrections to Witness Whitehurst's Line Segment Costs 

The formula Witness Whitehurst used to calculate costs is as follows: 

• East-of-the-Hudson" Costs = V*(X*100)'(N*200)) 

Where X = trackage rights miles, 

N = total movement miles, and 

V = total movement variable costs 

Witness Whitehurst made the same mileage block mistakes in calculating costs that he made when he 

calculated revenues. More importantiv though, he should have calculated costs exactly as the STB would have for 

the line segment. Thai is what 1 have done in my Restated Exhibit No. (JJP-2.4). Mr. Whitehurst should not have 
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resorted to mileage block pro-rations. Witness Whitehurst stated that he used the mileage block pro-rate because, 

"Mr. Plaistow's workpapers provide the necessary data for the revenue adjustment but not the necessary data for the 

cost adjustment. (Mr Whitehurst's Verified Statement, page 12)" Mr. Whitehurst should have gone back to the 

Costed Waybill Sample itself, just as I had to do, 

iv. Corrections to the Determination of "Fair Market Value of Conrail" 

In my December 10, 1999 Reply Verified Statement in this proceeding I used the figure for the fair value 

of Conrail that Witness Whitehurs' had developed during an earlier phjse ofthe Conrail proceeding, $16,243 

billion In the course of preparing this response to Mr. Whitehurst's January 7, 1999 comments, I have come to 

realize lhat this valuation does not fil the requirer<ents of a fair value detennination for purposes of an SSW 

Compenŝ tipn evaluation of trackage rights fees. 

In SSW Compensation I. page 787 (1 I C C 2d, p 787) the ICC states, "The purchase price for Ihe 

company's assets, on the other hand, would be the stock purchase price (equity) plus all outstanding MPC debt on 

the date the company's stock was purchased," l i ' The corporate value for purposes of determining the eamings 

multiplier then is the amount of dollars paid by CSX and NS for Conrail's common stock plus the market value of 

Conrail's outstanding debt at the time o*"the mergei. That amount is shown in Exhibit No. (JJP-IO) to be $12,076 

billion. For SSW Compenŝ tipn purposes, that is the value that the market placed on Conrail at the time of the 

merger. 

Even though Witness Whitehurst called his $16,243 billion a "fair value determinalion", it is not the same 

"fair value" that the STB seeks for SSW Compensation calculation purposes. The $16,243 billion is the valui lat 

Price Waterhouse, not the market, placed on Conrail's road property and equipment assets, not the acquired stock 

and long term debt. The $16,243 billion value includes assets funded by Defened Income Taxes, which should not 

be included in value for SSW Compens.nion purposes. 

"The RAPB concluded that the funds provided by defened taxes have zero economic 
cost. The portion of the railroad's assets funded by deferred tax credits are provided by 
the government, not debt holders or investors. Since the government does not charge 
interest on the defened tax "loan," the railroads incur no cost of capital associated 'or 
that ponion of the investment base funded by defened tax credits." 

Railroad Accounting Principles Board Final Report, September i, 1987, page 43. Likewise, the 

STB does not include defetred tax credits in calculating the cost of capita! since it has a zero cost 

and since Ihe STB states. "The defened taxes should, therefore, be deducted from the asset base." 

(See RAPB. p. 43) In URCS applications, deferred taxes are removed from the investment base 

for the purposes of making cost calculations. 

12/ The ICC refined Ihis valuation approach in the latci SSW Compensalion ca.se$, but these refinements do 
not affect the analysis of ihis issue for present purposes 
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I was wrong to think that Mr, Whitehurst's figure was appropriate to use for my purposes. In Restated 

Exhibit No, (JJP-2,1), I now reflect Conrail fair value as defined in SSW Compensation, 

v. Conections to the Determination of "Total Conrail System Earnings" by Adding Back CSX's and NS's 
"Statement of Merger Benefits" After Removing Those Benefits to be Realized by the Public 

In my initial statement in this proceeding (CP-25), I explained why it is necessary in this case to take 

account of the merger benefits of the Conrail transaction in calculating Ihe interest rental component of the trackage 

rights fee for the east-of-the-Hudson line. However, in its Decision No. 109, the ST B concluded that my 

calculations were inconect because I) I had not excluded public benefits. 2) I had not taken account of the effect of 

realizing increasing cash flows in the early years and normal year merger benefits later, and 3) I did not make 

adjustments for merger benefits lo be realized by the "east-of-the-Hudson" line segment. 

In my January 7, 1999 reconsideration filing (CP-28), I addressed these criticisms and presented an 

"Annuity of Benefits" to be used in the interest rental calculation. However, in responding to a request from CSX 

for informal discovery with respect to my reconsideration statement, I discovered that NS's Statement of Benefits, 

as filed with the merger application itself, which I had used in the annuity calculation, had been modified by an 

"Enata to Primary Application", CSX/NS-35,. I also discovered that I had inadvertently used an inconect interest 

rate in calculating the annuity. 

These enors are corrected in Restated Exhibit No. (JJP-2.2), I have also refined the annuity calculation to 

reflect more accurately the effect of merger benefits on the capitalized eamings determinalion. 1^/ In Restated 

Exhibit No, (JJP-2.2). on page I of 1 at line 9,1 reflect an annuity equal to CSX and NS merger benefits which form 

an increasing stream of dollars realized over a 20-year period. 

The "Annuity of Merger Benefits" is calculated in Exhibit No, (JJP-2.2.1), I deducted from overall merger 

benefits, those benefits to be realized by the public, not the railroads. The categories I removed were 'Shipper 

Logistics ", "Competitive Pricing", and "Highway Mali k nance." Exhibit No, (JJP-2,2,1) reports Ihe 20-year stream 

of cash flow benefits, I discounted those dollars at the 1997 pre-tax cost of capital rate of 17.5% conected to 

remove the effect of inflation 12 , This inflation conection was made necessary because all the cash flows projected 

are in constant 1997 dollars. 

Restated Exhibit No, (JJP-2,4) now reflects merger benefits in the line segment eamings determination. 

These adjustments will be described in the next section III, 

1^ Mv re stated calculations exclude the "One Time" category of benefit cash flows, because they are similar 
to extraordinary charges and should not be included in normalized annuity calculations, 

12 In my January 7. 1999 Reconsideration Verified Staiemeni, I used Ihe after lax cost of capital to develop 
the annuitv, Since that time. I realized that in developing an annuity equivalent lo an uneven cash flow stream, an 
analyst would have to consider the tax impacts on these cash flows, I also realized that the inflation adjustment 
refinement was also required. 
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III. Calculation of the Earnings Multiplier 

The Eamings Multiplier calculated on Restated Exhibit No. (JJP-2 3) is the quotient of dividing the Fair 

Market Value of Rail Property fr^m kestated Exhibit No. (JJP-2.1) by Conrail Eamings from Restated Exhibit No. 

(JJP-2.2). Conrail Eamings are discussed in the immediately preceding section; The determinalion of the "Fair 

Market Value of Conrail" is discussed in Section II.B.iv. The following discussion covers the determination of Fair 

Market Value of Rail Property from Restated Exhibit No. (JJP-2.1). 

SSW Compensalion III. 5 I.C.C.2d at page 529, addressed in detail the separation of value between road 

and equipment. Relying on the RAPB's ""entity principle", the eamings multiplier was to be limited to the railroad, 

not the holding company, and to road property, not both road and equipment. Section B of Restated Exhibit No. 

(JJP-2.1) addresses the separation between the railroad and the parent company, while Section C of Restated Exhibit 

No. (JJP-2.1) addresses the separation between road and equipment. 

In SSW Compensation III. 5 I.C,C.2d at page 532, the I.C C, agreed with the RAPB findings that the 

relative weights of road, equipment, and other property should be determined using their cuneni fair market values. 

In the instant proceeding, there is not adequate cunent market value information to make that determination, so the 

best substitute must be found. In Decision No. 109, tenth page, the STB calculated Ihe fair market value of road 

property on the basis ofthe Price Waterhouse allocation of road and equipment property. My Restated Exhibit No. 

(JJP-2,1 ^ doesn't use the Price Waterhouse splits, however, because Price Waterhouse valued road on replacement 

value and equipment on market value, r-vhich overstates the value of road in comparison with equipment. To avoid 

this "apples-and-oranges" comparison, my Restated Exhibit No. (JJP-2,1) uses the relationship between the book 

values of road and equipment properties as a better measure of the relative value of each. Neither Price Waterhouse 

values nor book values provide the market value comparison required by SSW Compensation III and the RAPB, but 

I believe that my Restated Exhibit No (JJP-2.1) provides the most appropriate measure of relative value 

IV. Calculation of Line .Segment Earnings 

My line segment eamings reported in Restated Exhibit No, (JJP-2,4) corrects Witness Whitehurst's enors 

and recalculates the "east-of-the-Hudson" line segment eamings. The enors I corrected include: 

• Reducing line segment eamings by removing 352 traffic movements, 

• Reducing line segment eamings by conecting the route of movement of all the CSX traffic. 

• Conecting Mr, Whitehurst's enors in his application of the STB's mileage block pro-rate of revenues. 

• Conecting Mr. Whitehurst's line segment cost calculations by detennining the variable cost of each 
traffic movt ment directly rather than using a mileage pro-rate of STB determined costs. 

In my line segment eamings calculations, I have incorporated sw itching costs 50% higher than the system average, 

all CSX movements of 53 miles over the trackage rights line segment in way trains, and all CP movements of 79 

miles in through trains, I have assumed that CP captures every third movement. 
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In Decision No. 109, the STB staled that I should have reflected merger benefits in my calculation of line 

segment eamings (see ninth page of decision). In m;, January 7, 1999 Reconsideration Verified Statement and in 

this Reconsideration Reply Verified Statement, I reflected CSX's projected traffic increases over this line segment 

from 12 million gross tons per year pre acquisition to 13 million post-acquisition (see page 469 of CSX/NS-20, CR 

Traffic Densities - 'Estimated Changes in Millions of Gross Tons for Poughkeepsie lo Stuyvesant). 

My Restated Exhibit No. (JJP-2.4) now captures all these revisions including costing each traffic 

movement using Costed Waybill Sample procedures. Line segment eamings now total $340,420 in 1995 dollars or 

$355,606 in 1997 dollars. Line segment car-miles now total 1,567,112. Earnings per car-mile are $0.23. 

V. Calculation of the Interest Rental Fee and the "East-of-the-Hudson" Trackage Rights Charge 

The Eamings Multiplier reported in Restated Exhibit No. (JJP-2.3) is 5.33. Combining this with Ihe line 

segment eamings of $355,606 just discussed, produces an "Adjusted Value of Trackage Rights Segment" of 

1,895,381 as reported in Restated Exhibit No, (JJP-2.5), At a pre-tax cost of capital of 17.5% the "Annual Rental 

for Trackage Rights Line Segment" is now $331,692. (See Restated Exhibit No, (JJP-2.6).) Dividing that amount 

by the 1.567,112 line segment car-miles produces an interest rental charge of $0,21 per car-mile. Combining that 

with the $0.13 "below-the-wheel" cost accepted by the STB in Decision No, 109 (se*; ninth page of decision) 

produces an SSW Compensalion method trackage rights fee of $0.34 per car-mile, 

VI. Evidence from the SSW Compensation Calculations Should be .Supplemented with Evidence 
Developed Using Other Independent Procedures and from the Marketplace Generally 

A. C.S.\ and .V.V Recently Segotiated Trackage Rights Fees to Apply to Themselves and Thereby 
Established the Most Important Trackage Rights Fee They Will Experience in Taking Over 
Conrail 

The wide range of trackage rights fee estimates produced by small variations in inputs to the SSW 

Compensation formulae creates uncertainty. Businessmen in the free market deal with uncertainty every day. They 

do so by informing iheir judgment with informaiion from a variety of sources ana utilizing a number of independent 

estimation procedures. In the case of establishing a free market level of trackage i'<'hts fees, cost estimates and 

comparable trackage rights fees under similar transportation circumstances establish 2 points of reference. The 

businessmen at CSX and NS would have informed their judgment with these two indicators and probably used 

others also. Reality caused them to conclude that $0.29 per car-mile was the conect trackage rights fee to charge 

each other on a reciprocal basis. 

T" "act that the $0,29 per car-mile charge was lo be applied on a reciprocal basis lends added credibility 

to ils usefulness as an indicator ofthe free market estimate of reasonable trackage rights charges. This is so because 

both parties to the trackage rights fee negotiations had equal standing and bargaining power. Both had the objective 

of determining a trackage rights fee that they themselves could live w ith. Both had simultaneous motivations to 

place the tenant in the same competitive position as the landlord The results of these negotiations between equals 
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provides prima facie proof that the level of trackage rights fee determined is valid for application to circumstances 

where these ideal "free-market" bargaining characteristics are not in evidence. 

CSX dismisses the relevance and the importance ofthe $0.29 they charge each other. They observe that 

the $0.29 is applied on a reciprocal basis as if that establishes that neither CSX nor NS cares what the actual 

trackai.-e rights fee ought to be or that neither truly believes that $0.29 is actually the right number. N.yining could 

be further from the truth. The trackage rights fees CSX charges NS will not exactly offset those NS charges CSX. 

One ofthe carriers will have to pay millions of dollars to the olher at the end of the year to settle up their trackage 

rights balance. More importantly, CSX will compete against NS in innumerable commodity and origin-destination 

markets. Neither CSX nor NS could aflbrd to compete against the other saddled w-«h the punitive trackage rights 

fees CSX seeks to impose against CP. The fact that CSX and NS charge each other $0.29 is concrete proof that 

$0.29 is Ihe free-market estii -ate of reasonable trackage rights fees. 

Both CSX and NS expect their number one competitor to be NS and CSX, not CP. Both will compete 

against each other for billions of revenue dollars. Trackage rights car-mile fees between CSX and NS will dwarf 

amounts CP pays CSX, It defies belief that CSX didn't study the appropriate level of trackage rights fees as they 

apply to NS. It defies belief that CSX would not have considered both methods of estimating reasonable trackage 

rights charges - ti. is, i) the comparable trackage rights fees under similar transportation circumstances and 2) the 

SSW Compensation formulae. CSX and NS businessmen fully understood the significance of the $0.29 charge. 

They knew that it would have much more financial impact on their bottom line than any trackage rights fee they 

could charge any other railroad. 

The CSX busines; .-n chose $0.29 to apply to themselves, at the same time they choose $ 1.215 to apply to 

CP The reasons for the disparity in lees are obvious. The $0.29 is the free market's estimate of the fee magnitude 

that places tenant ai.J landlord on equal fooling permitting vigorous competition. The $ i .215 is a rate that CSX 

knows w ill prevent anv new competitor from attracting any traffic. Never before had CSX determined that the 

exorbitant $1,215 establishes the reasonable level of trackage rights fees (see Exhibit No, (JJP-3) submitted 

December 10. 1998 in this proceeding), but CSX now claims it is reasonable. 

B. Relying Solely on SSW Compensation to Quantify the Appropriate Level of Trackage Rights 
Fees is Sot .Appropriate Given the Sensitivity of the Procedure to Slight Input Variations and 
the Difficulty of Projecting Accurately the Required Information 

The SSW Compensation formula produces a w ide range of results even employing seemingly reasonable 

assumptions. Witness Whitehurst agrees. At pages 12 and 13, he makes it c'ear that the ref ilts he was deriving 

using SSW Compensation were so high that he .vanted to ignore them and use the results of a system average 

calculation. This suggests that regulatory conclusions based on SSW CompLiisaiion calculations need to be 

cort .ibcraicd using other, independent indicators. The principles behind the formulae are sound, and could produce 

sound free-markft estimates if it were a perfect world w ith perfect and complete information having no underlying 

uneenainty anc if witnesses could uneningly predict the future. These are unrealistic assumptions. 
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The SSW Compensation formulae hold that the free market establishes the value of an acquired property 

during the acquisition process. It assumes that the value established by the free market applies equally to all line 

segments. SSW Comf)ensation also assumes that determining the "free market" value of a line segment is as simple 

as pro-rating overall Conrail value to any line segment based upon the relationship between line segment eamings 

and overall Conrail eamings. To have full confidence in the reliability of the SSW Compensation formula to 

accurately predict line segment values, line sej nent eamings predictions using system average unit costs must be 

accurate. But unit costs over the "east-of-the-Hudson" line segment probably do not meet that requirement since it 

is a light density line. Railroads are a high fixed cost industry with decreasing unit costs over a wide range of traffic 

volume increases. If is impossible lo predict CSX's unit costs over i :is lire .segment. CSX unit costs will be higher 

or lower than system average depending on whether traffic volumes are lower or higher. 

The wide range of results flowing from the SSW Compensation formulae suggest that a "true-up" 

procedure should be carried out as soon as practicable as I recommended in Section IV. "Adoption of a 'True-up' 

Procedure" of my January 7, 1999 Reconsideration Verified Statement. Results of actual operations should be 

substituted for the assumptions input to the SSW Compensation formulae. 

VII. Summary and Conclusion 

After evaluating Witness Whitehurst's trackage rights fee calculations, I determined that he made many 

errors in those calculations. I have conected those errors and have now determined that an appropriate SSW 

Compensation trackage right fee is $0.34 per car-mile. 
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Restated 
Exhibit No. (JJP-2.1) 
Janjary27, 1999 
Page 1 of 1 

Development of Conrail Fair Market Value of Rail Property 
(Dollars in Thousands) 

Componept Source Value 
(1) ^ " (2) (3) 

A. Fair Market Value of Conrail 

1. Total Fair Maricet Value Exhibit No. (JJP-10) $ 12,076,000 

B. Separation of Fair Market Value of Conrail between Rail Component 
and Non-Rail (Real Estate) Component 

1. CRC Properties, Inc. R-1 Sch. 310, Line 14 (b) 22,105 
2. Road Investment - gross book value R-1 Sch. 200, Line 24 fb) 6,430,148 
3. Railroad Equipment Investment 

Gross book value R-1 Sch. 200, Line 25 (b) 2,078,827 
4. Other Property Investment 

Gross book value R-1 Sch. 200, Line 26 (b) 320,006 
5 Xotal Sum of Lines B.l through B.4 $8,851,086 

6. Rail Component Portion of Total (Line B.2 + Line B.3) - Line B.5 96.13% 

7. Fair Market Value of Rail Component Line A. 1 x Line B.6 $ 11,609,240 

C. Separation of Fair Market Value of Conrail Rail Component between 
Fixed Properties and Equipment 

1. Book Value of Rail Property 
a) Gross R-1 Sch. 330, Line 30, Col. (h) $6,430,148 
b) Less Depreciation R-1 Sch. 335, Line 30, Col. (g) 1,548,228 
c) Net Line C.la-Line C.lb $4,881,920 

2. Book Value of Equipment 
a) Gross R-1 Sch. 330, Line 39, Col. (h) $2,078,827 
b) Less Depreciation R-1 Sch. 335, Line 40, Col. (g) 924,578 

c) Net Line C.2a - Line C.2b $1,154,249 

3. Road Portion of Total Line C.lc - (Line C.lc + Line C.2c, 80.88% 

4. Fair Market Value of Rai I Property Line B.7 x Line C.3 $9,389,297 
L . E . PEABODY & ASSOCIATES, INC. 

ECONOMIC CONSt'LTANTS 
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Restated 
Exhibit No. (JJP-2.2) 
January 27, 1999 
Page 1 of 1 

DeYelopment of Conrail System-Wide Earnings -1997 
(Dollars In Thousands) 

Component Source Value 
(1) (2) (3) 

1. Net Revenue From Railway Operations 1995 CR-L Sch 210, Line 15(b) $446,154 

2. Special Charges 1/ $283,412 

3. Adjusted Net Revenue from 
Railway Operations Line 1 + Line 2 $729,566 

4. Other Income 
a. Total Other Income 

b. Revenue from property used in 
other than carrier operations 

c. Other Income excluding 
non-carrier 

1995 CR R-1, 
Sch 210, Line 27(b) 

1995 CR R-1, 
Sch 210, Line 16(b) 

Line 2(a) - Line 2(b) 

$177,463 

$4,687 

$172,776 

5. Miscellaneous Deductions 
a. Total Miscellaneous Deductions 

b. Expenses of property used in 
other than carrier operations 

c. Mi.scellaneous Deductions 
excluding non-carrier 

1995 CR R-1, 
Sch 210, Line 36 (b) 

1995 CRR-I, 
Sch 210, Line 29 (b) 

Line 3(a) - Line 3(b) 

$47,721 

$572 

$47,149 

6. Adjusted Net Revenue Line 1 + Line 2(c) - Line 3(c) $855,193 

7. Index to 1997 using GDP-IPD STB Decision No. 109 4.461% 

8. Net Revenue Adjusted For Inflation L4x(l+L5) $893,343 

9. Antiiiity of Merger Benefits (JJP-2.2I)P.l,Line 11, Col (3) $866,645 

10. Total 1997 Conrail System Eamings Line 6 + Line 7 $1,759,988 

1/ Per 1995 CR R-1, Notes to Schedule 410, Special Charges consist of Asset Disposition Charges of 
$280,912,000 and $2,500,000 for Employee Separation Costs. 

L . E . PEAiMM>Y A ASSOCIATES, I N C . 
eCO^iOMiC CONSULTANTS 



Exhibit No. (JJP-2.2.1) 
January 27,1999 
Page 1 of2 

CakulatiQn Of Annuity Of Merger Benefits 
(Dollars In Thousands) 

Item 
(1) 

Merger Benefits 
1. Yearl 
2. Year 2 
3. Year 3 

4. Year 4 through Year 20 

5. Total Benefits 

6. Cost of Capital 
7. STB prescribed inflation for two 

years 

8. Implicit Annual Inflation 

9. Cost of Capital Less Inflation 

10. NPV of Benefits 

11. Annuity Value 

Source 
(2) 

P.2 of2,L12, Col(3) 
P.2 of2,L12, Col(4) 
P.2 of 2. L12, Col(5) 

P.2 of2,LI2, Col(6)x 17yrs. 

Lines 1 through 4 

STB Decision 109 

STB Decision 109 

(1+L7)^.5-1 

(1+L6)-(1+L8)- 1 

Calculated from Ll through L4 
cash flows at L9 rate 

LIO, 20 years, L9 rate 

Amount 
(3) 

$337,504 
$740,562 
$979,246 

$16,786,089 

$18,843,401 

17.5% 

4.461% 

2.206% 

14.964% 

$5,435,532 

$866,645 

L . E . PEABCWY & ASSOCIATES, INC. 
ECUKOMIC COfli.SlXTAVrS 
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Exhibit No. (JJP 
January 27, 1999 
Page 2 of2 

-2.2.1) 

C l̂cuiatioA Of Annuity Of Merger Benefits 
(Dollars In Thousands) 

Benefit Component Source Yearl Year 2 Year 3 
Normal 

Year 
(1) (2) (3) (4) (5) (6) 

1. 
CSX/Conrail 
Total Benefits 1/ $395,500 $533,600 $645,300 $651,800 

2. 
3. 
4. 

Adjustments: 
Shipper Logistics 
Highway Maintenance 
Total Adjustments 

1/ 
1/ 

L2 + L3 

166,000 
50,000 

216,000 

166,000 
50,000 

216,000 

166,000 
50,000 

216,000 

166,000 
50,000 

216,000 

5. Adjusted Total Ll - U 179,500 317,600 429,300 435,800 

6. 
NS/Conrail 
Total Benefits 21 223,885 598,645 769,550 771,221 

7. 
8. 
9. 
10. 

Adjustments: 
Shipper Logistics 
Competitive Pricing 
Highway Maintenance 
Total Adjustments 

TJ 
2/ 
21 

L7 + L8 + L9 

27,630 
24,600 
13,651 
65,881 

73,680 
65,600 
36,403 

175,683 

92,100 
82,000 
45,504 

219,604 

92,100 
82,000 
45,504 

219,604 

11. Adjusted Total L6-L10 158,004 422,962 549,946 551,61'/ 

12. CSX and NS Adjusted Totals L5 + L11 $337,504 $740,562 $979,246 $987,4 i 7 

1/ 
2/ 

Benefits reported in RR Control Application FD 33388, Volume 1 of 8, Appendix A 
Benefits reported in CSX/NS-35 p. 126-127 

L . E . PEABODY & ASSOCUTES, INC. 
ECUNOMIC CONSCLTAKTS 



Restated 
Exhibit No. (JJP 2.3 • 
January 27,1999 
Page 1 of 1 

DevelopmeDt of Coarail Earnings Multiplier 
(Dollars In Thousands) 

Component 

(1) ~ 

1. Fair Market Value of Conrail 

2. Conrail Eamings 

3. Eamings N''ultiplier 

Source 
(2) 

Restated Exhibit No. (JJP-2.1) 

Restated Exhibit No. (JJP-2.2) 

Line 1 ^ Line 2 

Value 
(3) 

$9,389,297 

$1,759,988 

5.33 

L . E . PEABWY & ASSOCIATliS, INC. 
ECONOMIC CONSlLTA.vrS 



Restated Exhibit No. (JJP-2.4) contains hig.hly 
confidential material and i s being filed with 

the Board under seal 

\V\DC • 666711 0775075 04 



• 

Restated 
Exhibit No. (JJP-2.5) 
January 27, 1999 
Page 1 of 1 

Development Of Line Segment Value Based On Earnings 

Component Source Value 
0) •:2> (3) 

1. Eamings Multiplier Restated Exhibit No. (JJP-2.3) 5.33 

2. Total Tracka'̂ e Rights Line Restated Exhibit No. (JJP-2.4) 
Segment Eamings Page 9 Column (13) $340,420 

3. Inflation Factor STB Decision No. 109, 10th page 4.461% 

4. Adjusted Value of Trackage 
Rights Segments Line 1 x(Line2x(l +L3)) $1,895,381 

L . E . PEABODY & ASSOCUTES, INC. 
ECONOMIC CONSILTANTS 



Restated 
Exhibit No. (JJP-2.6) 
January 27,1999 
Page 1 of 1 

Development Of Trackage Rights Line Segment Rental Component 

Component ^urce Value 
(1) (2) (3) 

1. Adjusted Value of Trackage 
Rights Line Segments Restated Exhibit No. (JJP-2.5) $1,895,381 

2. Pre-tax Cost of Capital STB Decision No. 109, FD 33388 17.5% 

3. Annual Rental for 1 rackage 
Rights Line Segments Line 1 x Line 2 $331,692 

L . E . VEABOm & ASSOCUTES, INC. 
t tONOMH CONSULTANTS 



Restated 
Exhibit No. (JJP-2.7) 
January 27, 1999 
Page 1 of 1 

Development of Trackage Rights Line Segment Rental 

C )mponent 
(1) 

1. Annual F ̂ ntal for Trackage 
Rights Line Segments 

2. Total Car-Miles on 
Trackage Rights Line Segments 

3. Trackage Rights Interest 
Rental Fee per Car-Mile 

SquTvê  

Restated Exhibit No. (JJP-2.6) 

Restated Exhibit No. (JJP-2.4) 

Line 1 ^ Line 2 

Value 
(3) 

$331,692 

1,567 112 

$0.21 

L . E . PEABODY & ASSC.CUTES, INC. 
ECONOMIC CONSULT iNTS 



Rate 
Year Landlord Tenant 

Examples of Rates Per Car Mile 
In Trackage Rights Agreements 

Rate Per 
Location Miles Car Mile 

Exhibit No. 0J>*-3) 
December 10. 1998 
Page 1 of 1 

Comments 

(1) (2) (3) (4) (5) (6) (7) 

CSXT AGREEMENTS 

1995 CSXT SOO IL-IN 65.7 $0.24 11 Plus annual payment $408,894 
1995 CSXT BN AL 9.4 $0.20 11 
1995 BN CSXT AL 71 $0.16 11 
1995 CSXT BN AL-FL 43.1 $0.27 11 
1997 CSXT NS Various Various $0.29 5/ Merger agreement 
1997 NS CSXT Various Various $0.29 5/ Merger agreement 

OTHEr; RAILROAD'S AGREEMENTS 

1995 MP ATSF TX 59 $0.33 11 
1995 SP BN OR 21.2 $0.32 11 
1995 SP BN OR 49.4 $0.29 11 
1995 ATSF SP TX 16.4 $0.29 11 
1995 MP ATSF TX 196 $0 196 11 Applicible to the first 200,000 cars 
1995 BN NS IL II2.I $0,141 \l, 11 2.35 mills for first 3 million GTM's 
1995 BN NS MS-AL 129 $0,135 \l. 11 2.25 mills for first 3 million GTM's 
1994 NS SP MO 25 $0.27 3/ 
1995 BN/SF UP KS 139 $0.20 3/ 
1994 UP ATSF TX 59.1 $0.3292 4/ 
1994 UP DME IA 48.2 $0.34 4/ 
1994 UP CP MN 10.3 $0.24 4/ 
1995 SP UP CA 4.5 $0.29 4/ 
1994 WC UP WI 107.85 $0.18 4/ 
1994 METRA UP IL 4.15 $0.48 4/ In town Chicago 
1994 SP GWWR IL 36 $0.1629 4/ Excludes refital charge 
1994 BN SP MO-IL 465 $0.2728 4/ 
1995 BN S7 TX 412.4 $0.2088 !/, 4/ 3.48 mills per GTM 
1995 NS SP MO 25 $0.2694 4/ 
1995 IC NW IL 98 $0.3175 2/ Applies to cars less than 265,000 lbs 

1/ Conversion to car mile basis assumes: car tare of 30 tons, lading 60 tons. 
and 100% empty return Total movement i$ 120 tons divided by 2 = 60 tons per direction. 

2/ Source: UP'SP RebutuI Verified Stat»ment of John H. Rebensdorf. Exhibit JHR-4 
3/ Source: UP/SP Merjer Application (UP SP-22) Volumn 1, page 306. 
4/ Source: UP'SP Workpapers N04 700010-700012. 
5/ Source: CSXT/NS/CR Railroad Control Application (CSX/NS-25) Vol 8B. page 625 



• 
Exhibit No. OJP-4) 
December 10. 1998 
Page 1 of 1 

Examples of C S X T Switching Charges 

Switching TarifrcSXT «I0( - Section III - Reciprocal Switching 

Tariff Rate 
Item No. Location Service Performed Per Car 

(1) (2) (3) (4) 

331.'' Akron. OH Reciprocal switching - WE $250 
3318 Alabama City, AL Reciprocal switching - NS !t250 
3330 Atlanta, GA Reciprocal switching - NS )2S0 
3338 Bay City. Ml Reciprcral switching - LSRC f;250 

Reciprocal switching - CMGN $zSO 
3360 Birmingham, AL Reciprocal switching - BN $150 

Reciprocal switching - BS $'75 
Reciprocal switching - NS $250 

3400 Canada: Reciprocal switching ali locations 
Chatham, ON All Carriers Zone 1 (3.98 miles) $210 
Windsor. ON ^ !l Carriers Zone 2 (6.21 miles) $22: 
Sarnia. ON All Carriers Zone 3 (12.43 miles) $265 
Wallterville, ON All Carriers Zone 4 (18.64 miles) $345 

3445 Cincinnati, OH Reciprocal switching - NS $250 
Reciprocal switching - WE $250 
Reciprocal switching - CR $390 

3S0S Detroit, Ml Reciprocal switching • NS $250 
Reciprocal switching - CR $390 
Reciprocal switching - CP $97 
Recifirocal switching - CN (GTW) t l 9 7 

3575 Hagerstown, MD Reciprocal switching - NS $250 
Reciprocal switching - CR $390 

3600 Indianapolis. IN Reciprocal switching - INRD $230 
Reciprocal switching - CR $390 

3695 Memphis, TN Reciprocal switching - NS $250 
Reciprocal switching - BN $150 
Reciprocal switching - IC $390 
Reciprocal switching - MP $72 
Reciprocal switching - SSW $150 

3755 rjew Orleans, LA Reciprocal switching - NS $250 
Reciprocal switching - IC $390 
Reciprocal switching - MP $214 
Reciprocal switching - KCS $248 
Reciprocal switching - SP $150 

3870 Tcrre Haute. IN Reciprocal switching - CR $390 
Reciprocal switching - CPRS $136 

3875 Toledo. OH Reciprocal sv^tching - AA $307 
Reciprocal switching - CR $390 
Reciprocal switching - CN $197 
Reciprocal switcmng - NS $250 

3880 Tuscola, IL Reciprocal switching - IC $28.^ 
Reciprocal switching - MP $136 

Simple Average $251 



Exhibit No. (ilP-S) 
December 10. 1998 
Page I of I 

Examples of C S X T Switching Charges 
Switchine Tariff C S X T 8100 • Section V - Industrial Switchinc 

Tariff Rate 
Item No. Location Service Performed Per Car 

(1) (2) (3) (4) 

5060 General Charges Intra-plant switching $150 
Intra-terminal switching $250 
Inter-termlnal switching - Pvt cars $193 
Inter-terminal switching - RR cars $302 

5140 Augusta, GA Switching leased tracks to plant $44 
Intra-terminal switching $130 

SI45 Bay City, Ml Switching leased tracks to plant $192 
SI55 Belpre, OH Switching leased tracks to plant $116 

Switching leased tracks to plant $155 
Switching one plant to another plant 
same shipper - different city $262 

jiliO Birmingham. AL Inter-terminal switching - Pvt cars $201 
Inter-terminal switching - RR cars $314 

52IS Catlettsburg, KY Switching leased tracks to shipper terminal $167 
Switching leased tracks to plant at a 
different locacicn $102 

5230 Charlotte, NC Switching leased tracks to plant $130 
5235 Chattanjoga, TN Intra-terminal switching - coke $237 
5250 Chillicothe, OH Switching one plant to another plant $222 

Switching plant to interchange trks of NS $IA7 
52SS Cincinnati, OH Intri-terminal switching - f ̂ t cars - two 

different locations $258 
Intra-terminal switching - RR cars - two 
different locations $314 

$320 Decatur, IL Switching leased tracks to plant $70 
5335 Fernald, OH Intra-terminal switching $222 
5431 Hemingway, SC Switching leased tracks to plant $201 

Switching leased tracks to plant $130 
5445 Jacksonville. FL Switching leased tracks to plant $130 
5470 Knoxvdle, TN Switching leased tracks to plant for NS move $300 

Switching leased tracks to plant ali others $130 

sm Ludington, Ml Switching leased tracks to plant $153 
55U Marshville, NC Switching leased tracks to plant $193 
5520 Marysville, Ml Intra-terminal switching $201 
5«35 Philadelphia, PA Switching leased tracks to plant $153 

Switching leased tracks to plant $90 
5«70 Savannah, GA Switching between two companies in the 

same city $161 
5700 Toledo. OH Intra-terminal switching within port authority $222 
5750 Winchester, VA Intra-terminal switching $209 

Simple Average $185 
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Exhibit No. (JJP-7) 
January 27, 1999 
Page 1 of 1 

Dfyelopnifiit of Mr, Whitehurst's Trackage Ri| jhts Fee 

Component Source Value 
(1) (2) (3) 

1. Eamings Multiplier STB Decision No. 109 24.54 

2. Total Line SegiTient Eamings 
(attributable to trackage rights) WWW-15 p. 15 of 15 $4,457,835 

3. Adjusted Value of Trackage 
Rights Segments Line 1 x Line 2 $109,395,271 

4. Pre-tax Cost of Capital STB Decision 109, FD 33388 17.5% 

5. Annual Rental for Trackage 
Rights Line Segments Line 3 x Line 4 $19,144,172 

6. Total Car-Miles on Trackage 
Rights Segments WWW-15 p. 15 of 15 4,287,995 

7. Trackage Rights Interest 
Rental Fee Per Car-Mile Line 5 ^ Line 6 $4.46 

8. "Below the Wheel" Costs Whitehurst V.S., p.4 $0,205 

9. Mr. Whitehurst's Trackage 
Rights Fee per Car-Mile Line 7 + Line 8 $4.67 

L. E . PEAMWY & ASSOCIAlliS, INC. 
eCONOMIt CONSl'LTANTS 



Exhibit No. (JJP- 8) 
Page 1 of 1 
January 27, 1999 

Line Segment RevejDiie And Earning Per Car Mile 

Item Source Value 

(1) (2) (3) 

1. Car Miles Restated Exhibit No. (JJP-2.4) 1.567,112 

2. Line Segment Revenue 
3. Line Segment Revenue - 1997 Dollars 
4. Average Line Segment Revenue Per Car Mile 

Restated Exhibit No. (JJP-2.4) 
Line 2 x 1.04461 
Line 3 Line 1 

$4,463,224 
$4,662,328 

$2.98 

5. Line Segment Eamings 
6. Line Segment Eamings - 1997 Dollars 
7. Average Line Segment Eamings Per Car Mile 

Restated Exhibit No. (JJP-2.4) 
Line 5 X 1.04461 
Line 6 ̂  Line 1 

$340,420 
$355,606 

$0.23 

L . E . FEABCN>Y & ASSOCIATES, INC. 
eCOMOMIC CONSIJLTA.NTS 



Exhibit No. (JJP-9) contains highly confidential 
material; these pages are being £iled with the 

Board under seal 
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Exhibit No. (JJP-10) 
January 27,1999 
Page 1 of 1 

Calculation Of Conrail Fair Market Value 
(Dollars In Millions) 

Item Source Value 

0) (2) (3) 

Value of Moneys Paid Foi Stock 
1. CSX purchase of 19.9% outstanding 

shares at $110 per share on October 
16,1996 

STB FD No. 33388, Railroad Control 
Application, Vol. 1 of 8, p. 14 

$2,000 

2. NS purchase of 9.9% outstanding 
shares at $ 115 per share on February 
4, 1997 

STB FD No. 33388, Railroad Control 
Application, Vol. 1 of 8, p. 14 

$1,C00 

3. CSX and NS purchase of remaining 
outstanding shares at $115 per share 
on May 23 and June 2, 1997 

STB FD No. 33388, Railroad Control 
Application, Vol. 1 of 8 p. 14 

$6,900 

4. Total Moneys Paid for CR stock Line 1 + Line 2 + Line 3 $9,900 

Value of Debt Assumed By NS and CSX 
5. Market Value of Conrail LT Debt at 1996 CR 10-K, Note 6, p. 51 

December 31, 1996 excluding 
Capital Leases 

$1,685 

6. Value of Capital Leases 1996 CR 10-K, Note 6, p. 51 $491 

7. Value of Debt Assumed Line 5 + Line 6 $2,176 

8. Conrail Fair Market Value Line 4 + Line 7 $12,076 

L . E . PEABODY & ASSOCIATES. INC. 
ECONOMIC CON!;lLT*NTS 



VERIFICATION 

COMMONWEALTH OF VIRGINIA ) 
) 

CITY OF ALEXANDRIA ) 

JOSEPH J. PLAISTOW, being duly sworn, deposes and says that he has read the 
foregoing statement, knows the contents thereof aiKl that the same are true as stated. 

(. ' JosepM J. Plaistow 

Sworn to and s 
before.4i5b thi 

ofLMML 

Witness my hand and official seal. 
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I hereby c e r t i f y that on t h i s 27th day of January, 

1999, I served by the means indicated below a copy of the 

foregoing Canadian P a c i f i c Parties' Reply to CSX P e t i t i o n 

f o r Reconsideration of Decision No. 109 on the fo l l o w i n g : 

Coun-sel for CSX, NYCEDC and NYDOT 
(by hand) 

Counsel for a l l pa r t i e s requesting a copy 
(by f i r s t - c l a s s mail or by hand where 
requested) 

Weorqe W. M 'eorge W. Mayo, Jr. 

\\\DC - 6t«73/l - 0S02125.04 
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ATTORNBTB AT LAW 

1004 SKVENTEENTR STREET, V. W. 

WASUINOTON, D. C. SOOOO 
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January 27, 1999 

BY HAND DELIVERY 

The Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
Case Control Branch 
1925 K Street, N.W. 
Washington, D.C. 20423-0001 

33388 

TELEPHONE-
fSOS) 3 4 7 - r i 7 0 

FAX: 
(eo2) 347-aeiQ 

W R I T E R ' S E - M A I L : 

apSsloveiandloftus.c_m 

-'if 
Re: Finance Docket No. 

CSA C u i ^ o i dLJ-OH ciiiu CSA 1 id t i i ^ j p w l ' t C l t i c n i n c . , 
Norfolk Southern Corporation and Norfolk 
Southern Railway Company -- Control and Operating 
Leases/Agreementi.! -- Conraii Inc. and 
Consolidated R a i l Corporation (Sub. No. 69) 

Dear Secretary Williams: 

Enclosed f o r f i l i n g i n the above-referenced proceeding, 
plea&e f i n d the o r i g i n a l and twenty-five (25) copies of the Reply 
of the State of New York t o Pe t i t i o n s f o r Reconsideration of 
Decision No. 109 (NYS-34). Alsc enclosed i s a WordPerfect 5.1 
dis k e t t e containing t h i s f i l i n g . 

We have included an extra copy of the Reply. Kindly 
indicate r e c e i p t by time-stamping the copy and returning i t w i t h 
our messenger. 

Sincerely, 

Peter A. PfoJ 
An Attorney Cor 

The State of New York 

Enclosures 
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CSX CORPORATION PUD CSX 
TRANSPORTATION, INC., NORFOLK 
SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY 
COMPANY -- CONTROL AND OPERATING 
LEASES/AGREEMENTS -- CONRAIL, INC. 
CONSOLIDATED RAIL CORPORATION 

Finance Docket No. 3 3388 
(Sub-No. 69) 

REPLY OF THE STATE OF NEW YORK TO PETITIONS FOR 
RECONSIDERATION OF DECISION NO. 109 

E l i o t Spitzer 
Attorney General of the 
State of New York 

Stephen D. Houck 
Assistant Attorney General 

George R. Mesir^js 
Assistant Actorney General 

120 Broadway, Suite 2601 
New York, New York 10271 

William L. Slover 
Kelvin J. Dowd 
Peter A. Pfohl 
Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 
(202) 347-7170 

Dated: January 27, 1999 Attorneys f o r the State of New York 
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CSX CORPORATION AND CSX ) <C^/7j^5,^^ y/' 
TRANSPORTATION, INC., NORFOLK • . . 
SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY 
COMPANY -- CONTROL AND OPERATING 
LEASES/AGREEMENTS -- CONRAIL, INC. 
CONSOLIDATED RAIL CORPORATION 

Finance Docket No. 33388 
(Sub-No. 69) 

REPLY OF THE STATE OF NEW YORK TO PETITIONS POR 
RECONSIDERATION OF DECISION NO. 109 

The State of New York, acting by and through i t s 

Department of Transportation ("New York"), hereby submits i t s 

Reply t o (1) the P e t i t i o n of CSX Corporation and CSX 

Transportation, Inc. f o r Reconsideration of Decision No. 109 

(CSX-173) ("CSX P e t i t i o n " ) ; and (2) the Canadian P a c i f i c Parties' 

P e t i t i o n f o r Reconsideration and C l i r i f i c a t i o n of that same 

Decision (CP-28) ("CP P e t i t i o n " ) . 

New York supports the r e l i e f requested by CP, 

respecting r e v i s i o n of the terms to govern implementation of the 

conditions imposed on behali of New York and the New York City 

Economic Development Corporation ("NYCEDC") i n Ordering Paragraph 

No. 28 of Decision No. 89, concerning pro-competitive trackage 

r i g h t s i n favor of CP over the so-called Hudson Line between 

Albany/Selkirk and Fresh Pond, NY. 



I l l i t s Petit-ion, CP demonstrates that the trackage 

r i g h t s compensation fin d i n g s i n Decision No. 109 r e f l e c t c e r t a i n 

computational errors and other more p r a c t i c a l problems which, i f 

r o t addressed, would severely hinder or l i m i t the a v a i l a b i l i t y of 

e f f e c t i v e , competitive r a i l r o a d service over the Hudson Line as 

envisioned by the Board. New York submits that the r e l i e f 

described i n the CP P e t i t i o n i s supportable as a matter of law, 

f u l l y complies wit h Decision No. 89, and would provide CP wit h a 

bona f i d e opportunity t o com.pete with CSX i n the provision of 

r a i l service East of the Hudson River. In contrast, the CSX 

P e t i t i o n seeks a s i g n i f i c a n t increase i n ';he trackage r i g h t s 

compensation set by Decision No. 109, and would otherwise 

increase CP's cost of using the Hudson Line t o levels that would 

eviscerate the r i g h t s granted to CP by creating an economic 

b a r r i e r to service. The CSX P e t i t i o n therefore should be 

rejected. 

In t h i s Reply, New York w i l l focus on two (2) key 

issues relevant to the trackage r i g h t s ordered by the Board that 

are raised by CSX and CP i n t h e i r separate P e t i t i o n s . F i r s t , we 

w i l l address the need f o r the Board to modify i t s prescribed 

compensation i n the manner recalculated by CP, i n order t o allow 

the objectives of the Board's Ordering Paragraph No. 28 to be 

f u l f i l l e d . Second, New York w i l l respond t o CSX's s p e c i f i c 

a l l e g a t i o n that i t has a r i g h t to be compensated f o r CP's use of 

-2-



the Metro-^iorth Com.muter Railroad Company ("Metro-North") l i n e 

between Poughkeepsie, NY and Mott Haven Junction, NY. 

I . "̂ he Board's Trackage Rights Compensation Terms 
Should Be Revised i n the Manner Requested By CP 

In Decision No. 109, the Board established an i n i t i a l 

trackage r i g h t s fee of $0.71 per car-mile f o r CP operations over 

CSX's p o r t i o n of the East-of-Hudson Line between 

Schenectady/Albany and Poughkeepsie, NY, and between Mott Haven 

Junction and Fresh Pond Junction, NY. This charge i s excessive, 

as i t both overcompensates CSX for the actual value of the 

operating r i g h t s granted to CP over the l i n e , and unduly i n h i b i t s 

CP's a b i l i t y to o f f e r f u l l y competitive r a i l service. 

In i t s P e t i t i o n , CP persuasively demonstrates why the 

Board's prescribed charge i s excessive as a matter of market 

economics, and thus would f r u s t r a t e the purpose of the condition 

imposed i n Ordering Paragraph No. 28. Under the October 20, 1997 

haulage settlement agreement between CSX and CP ("CSX-CP Haulage 

Agreement"), the p a r t i e s negotiated a p r i v a t e arrangement to 

cover the movement of c e r t a i n t r a f f i c t o and from New York Ci t y 

and Long Island. One purported object of t h i s agreement was to 

set economic terms f o r CP's b e n e f i c i a l use at a l e v e l Wxiereurder 

the landlord c a r r i e r would be f u l l y compensated f o r the tenant's 

use of i t s f a c i l i t i e s , while not creating any economic 

disincentive.'; f o r the tenant to move the subject t r a f f i c over the 

landlord's l i n e s . However, as f o r c e f u l l y demonstrated i n CP's 

P e t i t i o n and the Reconsideration V e r i f i e d Statement of CP's 

-3-



witness Gilmore, a $0.71 per car-mile trackage r i g h t s charge over 

the Hudson Line would r e s u l t i n o v e r a l l t r a n s p o r t a t i o n costs 

s i g n i f i c a n t l y exceeding those produced by ap p l i c a t i o n of the 

terms of the negotiated CSX-CP Haulage Agreement. Mr. Gilmore 

calculates that under a $0.71 per car-mile cbavge, a 

representative CP boxcar movement between Montreal and New York 

Cit y would bear t o t a l operating costs approximately $53 higher on 

a per-car basis than comparable tr a n s p o r t a t i o n under the CSX-CP 

Haulage Agreement. See RVS Gilmore, at 3-4. Certainly, i f one 

makes the reasonable assumption that the haulage fees negotiated 

by CP and CSX r e f l e c t each c a r r i e r ' s view of the "break-even" 

point f o r v i a b l e r a i l operations over the l i n e , i t becomes clear 

that CP w i l l not present an e f f e c t i v e t r a n s p o r t a t i o n a l t e r n a t i v e 

i f i t must s t a r t at such a s i g n i f i c a n t economic disadvantage. 

Indeed, the Board i n t h i s proceeding has already 

acknowledged the d i f f i c u l t y that CP would have i n competing even 

at the cost le v e l s i m p l i c i t i n the CSX-CP Haulage Agreement. I n 

New York and NYCEDC's F.ebuttal Statement, evidence was off e r e d 

showing that the compensation terms governing the CSX-CP Haulage 

Agreement were excessive from the standpoint of promoting 

e f f e c t i v e , competitive access to New York Ci t y and Long Island 

r a i l customers. See NYS-24/NYC-17, at 29-34. In Decision No. 

89, the Beard respected New York/NYCEDC's evidence, concluding 

that "[o]ne deficiency i n the CSX-CP haulage agreement may be the 

revenue f a c t o r CSX i s to receive f o r t h i s service, which the New 

York p a r t i e s assert i s considerably above t h e i r c a l c u l a t i o n s of 



Conrail's URCS variable cost or f u l l y a llocated cost f o r e x i s t i n g 

movements along the Hudson Line." Decision No. 89, at 82-83. 

P a r t i c u l a r l y against the evidentiary background of t h i s 

p r i o r record evidence, i t may be concluded that the costs of CP 

service under i t s 1997 Haulage Agreement represent the maximum 

charges that i t can absorb and s t i l l have a reasonable prospect 

of o f f e r i n g an e f f e c t i v e , competitive a l t e r n a t i v e to CSX, See 

RVS Gilmore, at 4. However, i f CP i s saddled w i t h an a d d i t i o n a l 

$53 per car surcharge, as i t would i f th*^ $0.71 per car-mile fee 

were imposed, i t may be presumed that i t s a b i l i t y to compete f o r 

boxcar, short-haul intermodal and other t r i l f i c which c u r r e n t l y 

nioves mainly by truck, and i s the t r a f f i c most i n need of 

reasonable and c o s t - e f f e c t i v e a l t e r n a t i v e s , ' would be squelched. 

The Board's determination o£ the CP trackage r i g h t s 

terms also requires r e v i s i o n to the extent that i t provides CSX 

w i t h f u l l service trackage r i g h t s compensation where CP w i l l 

exercise overhead r i g h t s only. In Decision No. 109, the Board 

l i m i t e d CP's d i r e c t r a i l access under Ordering Paragraph No. 28 

to receivers w i t h i n the boroughs of New York City, and denied CP 

' CP's planned East-of-Hudson t r a f f i c base consists 
p r i n c i p a l l y of boxcar t r a f f i c , short-haul intermodal t r a f f i c and 
raunicii./cl waste. See RVS Gilmore, at 2. As attested by Mr. 
G i l r r j r e w i t h regard to the short-haul intermodal t r a f f i c , f o r 
example, CP cannot charge more than $1.00 per car-mile and s t i l l 
e f f e c t i v e l y compete with e x i s t i n g t r u c k i n g rates f o r the t r a f f i c . 
I d . at 4-5. With a $0.71 per car-mile charge f o r movements over 
CSX's portions of the Hudso". Line, CP would be unable t o p r i c e 
the short-haul intermodal t r a f f i c at levels necessary t o be 
competitive, which also undermines the public i n t e r e s t i n 
removing truck t r a f f i c from congested highways. I d . 
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access t o points north of Poughkeepsie. See Decision No. 109, at 

6-7.However, under the Board's prescribed compen'-.ation terms 

f o r the trackage r i g h t s , i t f a i l e d to adjust the charge produced 

by what e f f e c t i v e l y i s a f u l l - s e r v i c e formula to r e f l e c t the 

s t r i c t l y l i m i i d nature of CP's r i g h t s north of New York City.^ 

The Board should recalculate and revise the trackage r i g h t s 

comp'^nsation appropriately to ensure that CP i s not required to 

pay rent valued on the basis of r i g h t s that i t cannot exercise 

For i t s part, CSX acknowledges i n i t s P e t i t i o n that " i n 

l i g h t of the fact that the l i n e segment i n question i s r e l a t i v e l y 

l i g h t l y used f o r f r e i g h t movements, and i n l i g h t o'̂  the Board's 

purposes l^ere" ( i . e . , the in t r o d u c t i o n of two-carrier service to 

New York City, and to points of connection elsewhere on Long 

I s l a n d ) , trackage r i g h t s compensation should be adjusted downward 

from what CSX claims otherwise would be produced under the 

Board's governing methodology. CSX P e t i t i o n , at 10. However, 

CSX's newly revised calculations s t i l l produce an adjusted 

trackage r i g h t s fee of $1.25 per car-mile, an increase of over 

$.50 from the l e v e l set i n Decision No. 109. Obviously, i f CP 

cannot f u l l y compete at $0.71 per car-mile, CSX's proposed 

r e v i s i o n must be rejected summarily as v i o l a t i v e of the 

- The Board c l a r i f i e d that "CP's prospective trackage ri<-_jhts 
w i l l be l i m i t e d to overhead t r a f f i c between Albany and New York 
Cit y , and l o c a l access to indus t r i e s situated between those 
points w i l l not be permitted." I d . at 6. 

' This issue i s discussed m f u r t h e r d e t a i l i n the 
Reconsider-ation V e r i f i e d Statement of CP's witness Joseph 
Plaistow, at 4-5. See also CP P e t i t i o n , at 7-8. 



o v e r r i d i n g purpose of Ordering Paragraph No. 28. 

The revised compensation terms proposed by CP i n i t s 

P e t i t i o n provide f o r a charge set at no moie than $0.36 per car-

mile, a l e v e l which s t i l l exceeds trackage r i g h t s fees t y p i c a l l y 

negotiated between competing r a i l c a r r i e r s . See RVS Plaistow, at 

9. CP's revised ci)-^rge r e f l e c t s the l i m i t a t i o n imposed by the 

Board i n Decision No. 109 on CP's trackage r i g h t s north of New 

York City, and as explained by CP's witness Gilmore, i s 

consistent with the charge negotiated by Conrail wich Amtrak f o r 

use of the same Poughkeepsie-to-Schenectady l i n e on which CP has 

been granted trackage r i g h t s . See RVS Gilmore, at 5-7. 

New York supports the CP revisions as f a i r and 

reasonable, especially given the special circumstances of t h i s 

case. CP's charge would f u l l y compensate CSX f o r the a d d i t i o n a l 

costs associated with CP's use, and provide CSX a f a i r r e t u r n on 

i t s investment while not unduly impinging on CP's a b i l i t y to 

compete l o r New York City t r a f f i c as envisioned by the Board i n 

Ordering Paragraph No. 28. I n contrast, CSX's proposed charge 

should be rejected as i t e f f e c t i v e l y would p r i c e CP out of the 

market, and would n u l l i f y the l e g i t i m a t e pro-competitive r e l i e f 

advocated by New York and awarded by the Board i n t h i s 

proceeding. In sum, the Board should adopt CP's revised trackage 

r i g h t s compensation terms, and r e j e c t those p r o f f e r e d by CSX. 
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I I . CSX Has No Ba.Tis to Collect a Return on 
Metro-North's Portion of the Hudson L i r e 

In Decision No. 109, the Board addressed the issue 

raised by New York and NYCEDC concerning CP's r i g h t s to operate 

over the 70-mile Poughkeepsie, NY to Mott Haven Junction, NY (CP 

75.8-CP 6.(J) segment of the Hudson Line which i s c o n t r o l l e d by 

Metro-North." In i t s Decision, the Board agreed w i t h New 

York/NYCEDC and Metro-North that CSX i s not e n t i t l e d t o be paid 

f o r CP's operat.^ons over that l i n e , which CSX w i l l use so l e l y as 

a non-exclusive tenant under an agreement between Conrail and 

Metro-North that CSX w i l l assume. See Decision No. 109, at 12. 

In i t s P e t i t i o n , CSX again argues that i t w i l l posses 

"exclusive" trackage r i g h t s f c r f r e i g h t service over the l i n e , 

and i s therefore due compensation f o r t i e alleged diminution of 

those r i g h t s by CP as a r e s u l t of Ordering Paragraph No. 28. See 

CSX P e t i t i o n , at 12-17. CSX requests that the Board vacate i t s 

Decision insofar as i t pertains to CSX's entitlement to i n t e r e s t 

r e n t a l f o r CP movements over the Metro-North p o r t i o n of the 

Hudson Line, and to defer to some future court l i t i g a t i o n before 

i t decides the issue of compensation f o r the Metro-North segment. 

The Board rejected CSX's arguments i n Decision No. 109, 

and should do so again. CSX has provided no convincing evidence 

tha t i t i s e n t i t l e d to compensation f o r CP movements over the 

Metro-North p o r t i o n of the Hudson Line, or that the Board 

'* Metro-North i s a subsidiary of the Metropolitan Transporta
t i o n A u t h o r i t y of the State of New York. See NYS-ll/NYC 10, V.S. 
Nelson, at 1. 
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committed material error in reaching a contrary conclusion. As 

New York most recently demonstrated through the testimony of 

Metro-North Vice President Richard Bernard, Metro-North is the 

sole entity with authority over use, dispatching, and general 

management of the Poughkeepsie-Mott Haven Junction line. See 

NYS-32/NYC-23, V.S. Bernard at 3-5 Like Conrail at present, CSX 

will operate over these .segments as a tenant, under rules, 

procedures and conditions set by bilateral agreements with Metro-

North. See id. Likewise, CP operations over these lines 

incident to fulfillment of Ordering Paragraph No. 28 will be 

governed by terms agreed upon between CP and Metro-North, not 

CSX. Id. Mr. Bernard's testimony conf-^rms the testimony of 

Donald Nelson, then-President of Metro-North, during the earlier 

evidentiary phase of this proceeding, who clarified that 

Conrail's trackage rights "are not exclusive and Metro-North 

remains the ultimate arbiter as to freight use of the line." 

NYS-32/NYC-23, V.S. Nelson, at 9.^' 

Despite an ample opportunity to do so, CSX has offered 

no testimony or other d i r e c t evidence to re f u t e the testimony of 

the Metro-North o f f i c i a l s . Rather, i t r e l i e s on a c r y p t i c 

reading of the 1972 Harlem-Hudson Lease Agreement which, i t 

claims, "expressly reserved" f o r Conrail's predecessor (and thus 

f o r CSX as Conrail's successor) the "exclusive" r i g h t Lo operate 

f r e i g h t r a i l r o a d common c a r r i e r service." CSX-173, at 14. 

Mr. Nelson's testimony was not refuted by the Applicants, 
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However, even a cursory review of the agreement i n question shows 

no h i n t of such " e x c l u s i v i t y . " 

Appended to the V e r i f i e d Statement of Mr. Nelson i n the 

New York p a r t i e s ' Joint Responsive Application i s an executed 

copy of the Trackage Rights Agreement entered i n t o by Metro-North 

and other public parties' that own, operate, or control r a i l 

propf.rties i n the New York region, and Conrail. £e NYS-12/NYC-

11, V.S. Nelson, Exhibit (DNN-02). The Agreement 

establishes the r i g h t s and r e s p o n s i b i l i t i e s f o r continued f r e i g h t 

and r a i l commuter passenger service on the p a r t i e s ' p r o p e r t i e s . 

Exhibit 1 to t h i s agreement p l a i n l y labels, among other 

properties, the "Hudson Line," between mileposts 5.4 and 75.8, as 

being i n the exclusive possession and c o n t r o l of the pu b l i c 

p a r t i e s , not Conrail. 

Under Section 2.01 of the Agreement, CDOT and MTA 

expressly granted to Courail, " f o r the purpose of performing 

Comail's f r e i g h t service, i n d u c i n g ^ uch service operated by 

Conrail f o r others," the r i g h t to enter upon and u t i l i z e the 

Hudson Line, although Conrail's r i g h t s are expressly subject t o 

ce r t a i n use l e v e l r e s t r i c t i o n s . Nowhere i n the Agreement i s 

Along wi t h Metro-North, the other public p a r t i e s include 
Metro-North's parent, Metropolitan Transportation A i t h o r i t y 
("MTA"), and Connecticut Department of Transportation ("CDOT"). 

^ Under Section 3.02 of the Agreement, Metro-North also 
"retains the r i g h t to es t c b l i s h the o v e r a l l p o l i c i e s governing 
the management and operational c o n t r o l of a l l r a i l service . . 
including, but not, I v n i t e d to, the dispatching and c o n t r o l of 
a l l t r a i n s " over the l i n e . 
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there any reference or i n d i c a t i o n of any Conrail r i g h t to 

e x c l u s i v e l y u t i l i z e the Hudson Line f o r f r e i g h t service as 

claimed by CSX i n i t s P e t i t i o n . There would be no need f o r 

Conrail t o enter i n t o such a r e s t r i c t i v e agreement i f i t a i r ady 

had the exclusive r i g h t to operate f r e i g h t service on the Hudson 

Line. As i s demonstrated by t h i s Agreement, the use of che 

Hudson Line f o r f r e i g h t service i s c o n t r o l l e d by Metro Norch and 

the other designated public p a r t i e s to the Agreement, not by 

Conrai] or any of i t s successors. 

CSX's assertion that i t n .y be e n t i t l e d to compensation 

f o r unspecified " c a p i t a l costs" i t incurred f o r the underlying 

r i g h t s i t a l l e g e d l y gained as i successor lessor under the 

Harlem-Kudson Lease Agreement likewise i s without merit. To the 

extent that CSX might r e t a i n any property r i g h t s i n the Hudson 

Line, such r i g h t s are not i n any way impinged as a r e s u l t o i 

Ordering Paragraph No. 28. Paragraph 2 of the Harlem-Hudson 

Lease' granted to MTA a l l of Penn Central's property i n t e r e s t s i n 

(1) the land, i n c l u d i n g among others, any easements, b u i l d i n g s , 

f a c i l i t i e s , r i p a r i a n r i g h t s i n land under water, and other land 

r e l a t e d r i g h t s , and i n (2) r a i l f a c i l i t i e s , including among 

" Under Section 2.03(d) of the Agreement, Conrail retained the 
r i g h t to pormit other p a r t i e s to use i t s own designated 
properties f o r r a i l purposes. However, no such r i g h t wa,̂  claimed 
by Conrail f o r the use of the Hudson Line or any other of the 
properties not s p e c i f i c a l l y designated as i t s own. 

** A copy of the Lease 'appended to the V e r i f i e d Statement of 
witness Nelson i n the New .ork p a r t i e s ' Joint Responsive 
Appl i c a t i o n See NYS-12/NYC-11, V.S. Nelson, Exhibit (DNN-
01) . 
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others, any tracks, sidings, s t a t i o n houses, bridges, and a l l 

other f a c i l i t i e s of any kind. The only property r i g h t s under the 

Lease retained by the lessor that CSX could possibly claim a 

r i g h t to as successor lessor are c e r t a i n a i r r i g h t s , r i g h t s t o 

s p e c i f i c a l l y delineated property, and retained operating r i g h t s 

-- none of which are affected by CP's Hudscn Line operations as 

directed by Ordering Paragraph No. 28.'' In sum, CSX has no 

retained property r i g h t the Hudson Line under the Harlem-

Hudson Lease f o r which i t may claim a compensatory r i g h t as a 

r e s u l t of Ordering Paragraph No. 28. 

Insofar as CSX's proposal implies or asserts a r i g h t to 

con t r o l CP operations over the Poughkeepsie-Mott Haven Junction 

segments, or recoup payir.ents therefrom, i t exceeds the l i m i t s of 

that c a r r i e r ' s a u t h o r i t y and i s unacceptably flawed. 

Accordingly, New York r e s p e c t f u l l y requests that the Board uphold 

Decision No. 109 as i t pertains to rents due on the Poughkeepsie-

Mott Haven Junction segment and r e j e c t CSX's suggestion that the 

Board hold t h i s proceeding i n abeyance u n t i l a f t e r some fut u r e 

l i t i g a t i o n i s brought by CSX before the federal d i s t r i c t court. 

For a l l the reasons set f o r t h herein. New York supports 

adoption of the CP's P e t i t i o n as consistent w i t h the needs of the 

affected shipping public, and the r i g h t s of CSX, CP, and New 

York, and urges the r e j e c t i o n of CSX's P e t i t i o n as contrary to 

'" Under the Lease, MTA, as lessee, was also given the 
exclusive " r i g h t to sublet the leased premises or any p o r t i o n 
thereof." See Lease, at 9, subparagraph 7. 
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the mandates of Ordering Paragraph No. 28. 

Respectfully submitted, 
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Washington, D.C. 20036 

Dated: January 27, 1999 
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The Honorable Vernon A. Williams 
Secretary. Surface Transportation Board 
Mercury Building, Room 700 
1925 K Street. N.W. 
Washington. D.C. 20423 

Re: Finance Docket No. 33388, CSX Corporation and CSX 
Transportation, Inc., Norfolk Southern Corporation and 
Norfolk Southern Railway Company - Control and 
Operating i".cases/Agreements— Conrail Ijicand 
Consolidated Rail Corporati«fi7sub-No. 69) 

Dear Secretary Williams: 

Enclosed are an original and twenty-five (25 ) copies of each of CSX-174, 
"Response of Applicants CSX Corporation and CSX Transportation, Inc. to Fort Orange 
Paper Company's Motion to Clarify 'Unrestricted'' East-of-the-Hudson Trackage Rights 
Granted Canadian Pacific Railway," for filing in the above-referenced docket. 

Please note that a 3.5-inch diskette contaming a WordPerfect 5.1 formatted copy 
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Kindly date stamp the enclosed additional copy of this letter and CSX-174 at the 
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Thank you for your assistance in this matier. Please contact me if you have any 
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INTIRED 
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ruWIc Record 
Dennis G. Lyons 
Counsel for CSX Corporation 
and CSX Tranaportation, Inc. 
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CSX-174 

JAN - 8 1999 
Part ot 

Public R«cora 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRAI'^'ORTATION, INC., 
NORFOLK SOUTHERN CORPC i<ATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

CONTROL AND OPERATING LEASES/AGREEMENTS-CONRAIL INC. AND 
CONSOLIDATED RAIL CORPORATION 

STB FINANCE DOCKET NO. 33388 (SUB-NO. 69) 

RESPONSIVE APPLICATION—STATE OF NEW YORK, BY AND THROUGH ITS 
DEPARTMENT OF TRANSPORTATION, AND 

THE NEW YORK CITY ECONOMIC DEVELOPMENT CORPORATION 

RESPONSE OF APPLICANTS CSX CORPORATION 
AND CSX TRANSPORTATION, INC. TO FORT 

ORANGE PAPER COMPANY'S MOTION TO CLARIFY 
"UNRFSTRICTED" E A S T - O F - T H E - H U D S O N TRACKAGE 

RIGHTS GRANTED CANADIAN PACIFIC RAILWAV 

Applicants CSX Corporation and CSX Transportation, Inc. (collectively, "CSX") 

hereby submit the following response to Fort Orange Paper Company's Motion to Clarify 

"Unrestricted" East-of-the-Hudson Trackage Rights Granted Canadian Pacific Railway, 

FOPC-8 (fiied Dec. 23, 1998). This response is filed pursuant to 49 C.F.R. § 1104.13(a). 



In Decision No. 109, the Board held that the "east-of-the-Hudson" trackage 

rights to be granted to Canadian Pacific Railway Company and its affiliates (collectively 

"CP") would be limited to overhead traffic between Albany and New York City, 

consistent with the Board's determination in Decision No. 89 to enhance the competitive 

presence of a second carrier for New York City traffic' Fort Orange Paper Company 

("Fort Orange"), a Conrail shipper located 10 miles southeast of Albany, New York, 

requests that the Board reconsider Decision No. 109 and allow CP to provide local 

service along that line, or to explain its alleged "change of position" in holding that such 

rights will be limited to serving overhead traffic.^ FOPC's motion should be denied 

because the Board was very clear as to why CP's trackage rights should be limited and 

there was no change of position. Rather, the holding in Decision No. 109 was fully 

consistent with the Board's language and purpose in Decision No. 89. 

The Board could not have been clearer in Decision No. 109 as to its purpose 

in granting trackage rights east-of-thr-Hudson to a second carrier: 

The purpose of our east-of-the-Hudson condition is to 
restore to New York City some ofthe rail competition that 
was lost when Conrail was created. In imposing the 
condition, our focus was not on entities or shippers located 
in other parts of the state, including the Albany area. 

Decision No. 109 at 6. Similarly, in Decision No. 89, the Board made clear its purpose 

"to restore a mt; ileum of the competition that was lost in the financial crisis that led to 

' Decision No. 109 at 6. 

^ FOPC-8 at 6-7. 



the formation of Conrail."^ In context, the Board's discussion of east-of-the-Hudson 

makes clear that competition for New York City shippers was the Board's goal." CSX 

has shown that - unlike the shippers in New York City who are the intended beneficiaries 

of the additional competition created by the grant of tracl ê rights to CP - shippers on 

the Hudson Line north of New York City, and in particular those in the vicini y of 

Albany, such as Fort Orange, were never served by two carriers even prior to the 

formation of Conrail.̂  Granting the relief sought by Fort Orange would tum a limited 

exception to the Board's "general policy of not attempting to significantly enhance 

parties' pre-merger competitive alternatives,"'' based on unique circumstances, into a 

broad, stardard'ess revision of that policy. We do not believe that the Board intended 

such a policy change in crafting the condition set forth in Decision No. 89. 

Fort Orange is also incorrect in s'..c,̂ esting that when the Board referred, in 

Decision No. 89, to "haulage rights, not restricted as to commodity or geographic scope, 

or similarly unrestricted trackage rights,"' it meant fhat CP should be allowed to serve 

upstate shippers that had theretoibre been solely served by Conrail and its predecessors. 

In context, it is clear that the Board felt that the commodity and geographic limitations in 

the CSX-CP Settlement Agreements did not go far enough in introducing new 

competition for shippers in New York City. Those agreements were limited to certain 

^ Decision No. 89 at 83. 

'* See. e.g.. id. al 53 ("We have either preserved competition or provided for new 
competition to and from New York City. Buffalo and Rochester, NY."). 

- See. e.g.. CSX-169. Vest R.V.S. at 2-3. 

^ Decision No. 89 at 79. 

' Id. at 83. 



truck-competitive movements. Geographically, the October 1997 agreemen: was limited 

to movements originating or terminating at points not served by CSX, excluding such 

points as Chicago.*̂  Similarly, the January i. , 1998 letter broadening the arrangements to 

include intermodal service was restricted to mosements to and from .Montreal.'" 

Removing these geographic restrictions on CP's ability to serve New York City - not 

introducing a second carrier into the Albany area - was the Board's clear purpose in 

Decision No. 89, and is confirmed in Decision No. 109. The Board's position has been 

consistent throughout and requires no further explanation. 

Finally, it is worth noting that Fort Orange previously admitted that it "cannot 

establish that it will certainly suffer harm as a result of the Transaction."'' Indeed, as 

CSX has explained, replacing Conrail with CSX, which can offer long-haul single-line 

service to Fort Orange for its raw materials, is likely to benefit Fort Orange.'̂  Thus, 

while the Board stated in Decision No. 89 that the outcome ofthe CSX/CP negotiations it 

was ordering "may help" Fort Orange,'̂  it did not prejudge the outcome of those 

negotiations. And, pertinently, the Board also stated that the oversight and monitoring 

process "is responsive to [Fort Orange's] concems," inasmuch as they related to potential 

future rate increases or other effects not resulting from any loss of competition.''* In light 

" See CSX-167 and Potter V.S., Exhibits 3 and 4. 

" Id.. Potter V.S.. Exhibit 3 

'" Id.. Potter V.S.. Exhibit 4. 

•' FOPC-6 at 3. quoted in Decision No. 89 at 116. 

See CSX-169 at 23-24 n.l4. 

'̂  Decision No. 89 at 116. 

'" Id. 



of the lack of showing of harm by Fort Orange and the operational constraints on the 

line,'^ Fort Orange's request for a broad further expansion of CP's trackage rights is 

unjustified and should be denied. 

CONCLUSION 

The Fort Orange Motion is, in substance and effect, although not in fomi, a 

petition for reconsideration. It doe."̂  not meet the standards for such a petition set forth in 

49 C.F.R. § 1115.3(b); there is no "new evidence or changed circumstances," and the 

Board's action clearly involves no "material error." Accordingly, for the reasons stated. 

Fort Orange's Motion should be denied. 
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CP 

Proportionate responsibilitv. Responsibility for damage 
exceeding $25 million will be allocated in proportion to 
the parties'fault/negligence. Art. 11(e). The $25 
million figure may be adjusted every 5 years. Art. 
n(e). 

Disputes as to the parties' comparative fault must be 
submitted to binding arbitration. Art. 11(e). 

Each party must assume and bear all responsibility for 
damage caused by acts/omissions of its employees while 
under the influence of alcohol or drugs. Art. 11(f). 

9. No comparable provision. 

10. No comparable provision. 

11. No comparable provision. 

CSX 

See Item 3 above. All damages not the sole responsibility 
of one of the parties will be bome 50-50. 

7. No comparable provision. Agreement contains general 
arbitration clause. 

8. No comparable provision. 

9. As to liability, CSX-liimished pilots are employees of CP 
while on board or getting on/off CP trains. Art. 13(0-

10. Work performed by CSX to construct, maintain, repair 
and renew connections pursuant to Art. 9(bXii) [sic: 
8(bXii) was intended] is deemed performed for CP's soie 
benefit and CP is fully liable for all cost and expe.ise of 
liability resulting thereto, unless caused by the sole 
negligence of CSX. Art. 13(g). 

11. Loss/Damage to Lading. The parties must follow AAR's 
Freight Claim Rules, Principles, and Practices for 
loss/damage to Lading. Art. 13(j). 



• • • • • • • • • • • 

CP CSX 

L. CLAIMS L. CLAIMS 

(Article 12) (Article 14) 

1. The parties will determine the best arrangement for 
handling freight loss and damage claims. Art. 12(a). 

I . The CSX Agreement has more detailed claims provisions. 
All claims must be investigated by the responsible party. 
Art. 14(a). 

Each party is responsible for losses occurring to lading 
in its possession for the account of such party. Art. 
12(a). 

2. No comparable provision. But §e£ Sec. 1(f) of the CSX 
JFA, which states that CP will assume responsibility for 
all loss and damage to cars and lading. 

3. No comparable provision. 3. Each party will investigate and defend all freight loss and 
damage claims under 49 U.S.C. § 11706. Art. 14(b). 

4. The parties must follow AAR rules in allocating losses 
of an undetermined origin or in -ailroad handled in 
interline service by or for the accoimt of both parties. 
Art. 12(b). 

4. SeeK. 11 above. 

5. No comparable provision. 5. Except freight loss and damage claims under 49 U.S.C. 
§ 11706, neither party may settle any claim, exceeding 
$35,000, for which the other party has liability without the 
concurrence of that other party. Art. 14(c). This 
provision mirrors, or essentially mirrors, Sec. 6(m) in the 
Switching Agreements in Vol. 8C of the Application. 
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CP 

6. No comparable provision. 

7. No comparable provision. 

M DEFAULT AND TERMINATION 

CSX 

6. Costs for defending claims will be included as costs and 
expenses in q>plying the liability provisions, in the 
Agreement. Salaries of full-time â  trnts, full-time 
attomeys and other full-time employees will be bome by 
the appropriate party. Art. 14(d). 

7. This Article does not affect the apportionment of 
liabilities under Art. 13(g). 

M. DEFAULT AND TERMINATION 

1. Either party has the right to terminate the Agreement 
upon the default of the other party. Art. 13. 

2. Upon default, CSX does not have the express right to 
terminate CP's right to use the Subject Trackage. Art. 
13. 

1. The provision applies only to default behavior on the part 
of CP and fives onlv CSX the right to terminate the 
Agreement CSX mav terminate the trackage rights and 
CP's use of '̂ e Subject Trackage in case of substantial 
uncured breach by CP. Art. 15 

2. Upon default by CP, CSX has the express right to 
terminate the Agreement and CP's use of the Subject 
Trackage. Art. 15. 

11 



CP 

N REGULATORV AND OWNER APPROVAL 

1. No comparable provision. 

2. No comparable provision. 

3. No comparable provision. 

O. ABANDONMENT OF SUBJECT TRACKAGE 

(Article 15) 

I . In the e\ ent there is more than one offer to purchase the 
Subject Trackage, the Agreement does not expressly 
state that CP's offer must meet requirements of 49 
U.S.C. § 10904 as a condition for CSX's exclusion of 
other offerors. 

CSX 

N. REGULATORY AND OWNER APPROVAL 

(Article 16) 

1. If STB approval or the approval of any non-party owner 
of the Subject Trackage is required, CP must initiate, 
pursue, and pay for an application. Art. 16(a). 

CSX will assist and support CP's efforts to secure STB 
approval. Art. 16(a). 

2. CSX consents, as '-quired by order of the STB, to a grant 
of rights by non-party owners of the Subject Trackage, as 
long as those rights impose no liability to CSX for CP 
operations on the line of such owners. Art. 16(a). 

3. If the STB imposes any labor protective conditions on the 
arrangement contemplated under this Agreement or the 
Terminal Joint Facilities Agreement, CP will be solely 
responsible for such payments. Art. 16(b). 

O. ABANDONMENT OF SUBJECT TRACKAGE 

(Article 17) 

I . A CP offer to purchase the Subject Trackage must meet 
the requirements of 49 U.S.C. § 10904 as a condition for 
CSX to exclude other offers and negotiate only with CP. 
Art. 17(b). 

12 



CP CSX 

No comparable provision. 2. If CP does not accept a proposed order establishing sale 
terms, and does not promptly file an applicatio.i seeking 
approval to discontinue its operations over the Subject 
Trackage, CSX may be deemed to have CP's power of 
attorney and take such action on CP's behalf Art. 17(c). 

3. No comparable provision. 3. If CSX's abandonment application is denied, CP will 
withdraw any application it has filed seeking authority to 
discontinue operations over the Subject Trackage. Art. 
17(f). 

P. TERM P. TERM 

(Article 18) 

1. The CP Agreement has no Term provision. The Term 
provision in the CP Trackage Rights Addendum mirrors 
the CSX provision here. 

1. The CP Agreement remains in for 25 years fi-om the 
effective date, renewable if the NYC/CSX operating 
agreement renews. Art. 18(a). 

2. No comparable provision. The Term provision in the 
CP Trackage Rights Addendum mirrors the CSX 
provision here. 

2. CP may terminate the Agreement upon six month's 
notice. Art. 18(b). 

0. ARBITRATION 0. ARBITRATION 

(Article 16) (Article 19) 

1. The CP Agreement requires anv dispute arising from the 
Agreement to be finally settled through arbitration. A 
version ofthe Transaction Agreement clause is used. 
Art. 16. 

1. Irreconcilable disputes are submitted to arbitration. Art. 
19. The provisions differ in form but generally not in 
substance except that the CSX version provides a venue 
(New York City) for the arbitration. 

13 



CP CSX 

2. All proceedings relating to arbitration, including 
testimony and submissions and award, are private and 
may not be disclosed to a third party, except as 
necessary. 

2. No comparable provision. CF version would b» 
acceptable to CSX if review by STB was an exception 
from non-disciosure. 

3. No comparable provision. 3. The provision specifically excludes from arbitrator the 
power to determine criminal or antitrust violations. 
Art. 19. 

4. Cites no location for the arbitration proceedings. 4. Cites New York as the location for the arbitration. 

R. SUCCESSORS AND ASSIGNS R. SUCCESSORS AND ASSIGNS 

(Article 17) (Article 20) 

1. CP has the right to enter into interchange and other 
agreements in its sole discretion, for interchanging 
traffic with NY & A. and to grant NY & A "incidental 
trackage" riehts over CSX, from Fresh Pond Junction to 
Oak Point Yard, Harlem River Yard, and Hunts Point 
Terminal for such purpose. Art. 17(a). 

1. Conventional anti-assignment clause. No trackage rights 
granted to NY&A. 

S. GENERAL PROVISIONS S. GENERAL PROVISIONS 

(Article 19) (Article 20) 

I . As to whom the Agreement confers benefits, the 
Agreement states that it does not address any rights that 
the State of New York and the New York City 
Economic Development Corporation may have. Art. 
19(ci). 

1. No comparable provision. 
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CP CSX 

2. Neither party may disclose the provisions of the 
Agreement to a tiiird party, excluding a parent, 
subsidiary or affiliate company, without the written 
consent of the other party. Art. 19(b). 

2. No comparable provision, gut §^ Sec. 15 of CSX JFA 
(Joint Facilities Agreement). Note that agreements are 
already in public files at STB. 

15 



II. Differences Between CP Trackage Rights Addendum and CSX Terminal Joint Facilities Agreement 

CP TRACKAGE RIGHTS ADDENDUM 

A DESCRIPTION 

1. The CP Agr cement does not grant CP rights to travel over 
MNCR and Amtrak lines or property owned or operated 
by the State and/or City of New York. Sec. I . Because 
such lines are not included in the definition of Trackage 
Rights or Subject Trackage, CP will not pay a charge to 
use those lines. See Sec. 3 of CP Addendum. (CP pays 
$0.29 per car mile for the Trackage Rights (as defined in 
Sec. 1 (Description)). 

2. CP has the right to serve future and existing customers 
located on NYC's Chicago Line and Hudson Line and in 
the New York metropolitan area. Sec. 1. 

CP has the specific right to use any branch line, spur track, 
industrial track and industrial siding, including the 
Claverak/Hudson Upper Industrial Track, [i.e., ADM 
facility] Sec. I . 

CP may interchange with NY&A or anv other railroad at 
Fresh Pond Jet. Sec. 1. 

5. CP may enter into interchange agreements with other 
railroads. 

CSX TERMINAL JOINT FACILITIES AGREEMENT 

A. DESCRIPTION 

1. The JFA provides no description of the trackage rights. But 
see Art. 1 and Art. 16 ofthe CSX Trackage Rights 
Agreement, which give CP permission to seek approval of 
owners to travel over their lines, in addition to granting the 
rights to the owned trackage. 

2. No comparable provision in the JFA or CSX Trackage Rights 
Agreement; the latter grants full access to all present and 
future customers in Bronx and Queens but prohibits CP's use 
of the Subject Tracisajc lO perform local service elsewhere. 
See Art. 3. 

3. No comparable provision in CSX Trackage Rights Agreement 
or JFA. 

The CSX Trackage Rights Agreement gives CP the right to 
interchange with NY&A, but does not indicate that such 
rights extend to other railroads. Art. J. 

5. No comparable provision. 
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CP .RACKAGE RIGHTS ADDENDUM CSX TERMINAL JOINT FACILITIES AGREEMENT 

6. To facilitate interchange, CP may grant other railroads 
"incidental trackage rights" between Fresh Pond Jet. and 
Oak Point Yard, Harlem River Yard, and Himts Point 
Terminal. Sec. I. 

6. No comparable provision for use of the trackage rights by any 
other railroad. 

B SCOPE OF USE B. SCOPE OF USE 

1. CP has the right to pick-up and set-out bad order cars, 
repair and s ;rvice equipment, and operate trains, cars or 
vehicles for inspection and management purposes. Sec. 
2(a). 

1. No comparable provision. 

2. CP has the right to perform local freight service on the 
Subject Trackage. Sec. 2(a). 

2. The JFA permits access to all facilities and industries within 
"The Terminal," that is, the entirety of CSX's rights in the 
Bronx and Queens. Recitals and Sec. 1. In other areas, no 
local service. 

3. CP has the right to switch and classify its cars at immediate 
points on the Subject Trackage. Sec. 2(a). 

3. Neither the JFA nor CSX Trackage Rights Agreement gives 
CP the right to classify cars at intermediate points. Art. 3 of 
the CSX Trackage Rights Agreement gives CP the right to 
make an intermediate stop at Harlem River Trailvan Terminal. 

4. CP has the right to interchange cars with other carriers. 
Sec.2(a). 

4. CP may interchange with NY & A. Sec. 1(b). No other carrier 
is specified. 

5. CP has the right to u.se all yards and facilities located on 
the Subject Trackage. Sec. 2(a). 

5. No comparable provision as to Trackage Rights Agreement. 
So provided in The Terminal. 
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CP TRACKAGE RIGHTS ADDENDUM 

6. If CP's single main track between the terminals of the 
Subject Trackage is insufficient to accommodate the 
combined volume of the parties, then a second main track 
will be constructed on the north side of the existing main 
track between the terminals. CP and CSX will share the 
costs equally. Post-construction, NYC will assume 
ownership of the north track and CP will eissume 
ownership of the south track [which CSX acquired when it 
acquired its part of Conrail]. Sec. 2(b). 

C. COMPENSATION 

1. CP will pay $0.29 per car mile for trackage rights. 
Sec. 3(a). 

2. No comparable provision. 

No specific currency is required. 

4. No comparable provision; Bui see Art. 4(a) of CP 
Trackage Rights Agreement: CP must pay CSX within 30 
davs of billing date. 

5. No comparable provision. 

CSX TERMINAL JOINT FACILITIES AGREEMENT 

6. No comparable provision. 

C. COMPENSATION 

1. CP will pay on a proportionate basis for all direct and 
associated expenses and an annual interest rental fee Sec. 
5(a) of JFA and Art. 5 of Trackage Rights Agreement. 

2. For services within the Terminal, CP will pay on a 
proportionate usage basis for all direct and associated 
expenses, including O&M, supervisory and administrative 
costs. Sec. 5(b) of JFA. 

3. The JFA specifies payment in U.S. dollars. Sec. 5(d) of JFA. 

4. CP must pay CSX within 15 davs of billing date. Sec. 5(d) of 
JFA. 

5. Payment will be made pursuant to Standard Electronic Fimds 
Transfer Authorization Agreement. Sec. 5(d) of JFA. 
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CP TRACKAGE RIGHTS ADDENDUM 

6. CP will pay a sum equal to the product of (a) $0.29; 
(b) number of cars; and (c) miles of Subject Trackage used. 
The number of cars will be determined by calculating the 
average number of axles where four axles will count as one 
car. Sec. 3(b). 

7. CSX will bill CP on the 10* day of each month. Sec. 3(c). 

D. REVISION OF CURRENT CHARGE 

1. The $0.29 per car mile is subject to change on an annual 
basis. Sec. 4(a)-(b). 

2. The annual adjustment to the $0.29 charge will 
comf)ensate. inter alia, for increases and decreases in 
material texcluding fuel). 

3. Revisions to the current trackage rights charge will be 
made based on the AAR's Annual Indices of Charge-Out 
Prices and Wages Rates. Sec. 4(c). 

4. Compensation may be renegotiated every five years. Sec. 
4(d). 

E SWITCHING 

I . CP and CSX will provide each other with suitable 
information necessary for handling cars switched. 

CSX TERMINAL JOINT FACILITIES AGREEMENT 

6. No comparable provision; per car-mile computation is not 
provided, but proportionate cost-sharing of various uses and 
services. 

7. CSX will render an itemized bill at the ^nd of the month. Sec. 
5(c) of JFA. 

D. REVISION OF CURRENT CHARGE 

1. No comparable provision; the cost-based computations are 
self-adjusting. 

2. No comparable provision. Se* above. 

3. No comparable provisir*̂ . See above. 

4. No comparable provision. See above. 

E. SWITCHING 

1. Under the JFA, onlv CP has the duty to provide such 
information to CSX. Sec. 2(b). 
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CP TRACKAGE RIGHTS ADDENDUM 

For the first six months, CP will pay CSX $250/car for 
switching, after which CP and CSX may either demand a 
joint study to determine CSX's actual cost, and the agreed 
upon rate (not to exceed the NITL agreement switching 
rate) will be retroactive to the effective date of the 
Agreement; but the cost so determined shall not exceed 
that provided for in the December 1997 NITL settlement 
($250 per car) plus adjustments permitted under NITL 
settlement. Sec. 5(0-

CSX TERMINAL JOINT FACILITIES AGREEMENT 

2. Completely cost based as are other Terminal services used by 
CP. 
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Certain Provisions Included in the CSX Terminal Joint Facilities Agreement ("JFA") 
that are Not Included in the CP Trackage Rights Addendum: 

1. Deliverv and Receipt of Cars. 

CSX may repair cars and adjust or transfer lading as necessary for safe transit; CP will reimbm-se CSX for such cpairs 
and adjustments. Sec. 2(c) of JFA. 

2. Inspection. 

CSX is not responsible for making mechanical inspections on CP's cars. Sec. 3 of JFA. 

3. Interruption. Delav. 

If use of trackage or switching is interrupted, CP will not have a claim against CSX for resulting liability. Sec. 4 of 
JFA. 

4. Additions. Retirements and Alterations of the Application. 

CSX may, at its sole cost and expense, make changes to the Terminal Sec. 6(a). Additions and betterments become 
part ofthe Terminal and retirements are excluded. Such changes will modify the annual interest rental. Similar to Article 9 of 
Trackage Rights Agreement 

5. Employee Claims. 

Each party will assume and hold harmless the other party from employee claims arising under the Agreement. 

6. Arbitration. 

This section essentially mirrors the Arbitration provision in the CSX Trackage Rights Agreement (Art. 19). 



•̂1 
7. Abandonment of Related Track. 

If CSX abandons the Subject Trackage and CP acquires such trackage, and the JFA is in effect, then on notice to CSX 
within 30 days of CP's acquisition of the abandoned trackage, CP may acquire all of CSX's interests in the Terminal at fair maricet 
value. Sec. 11 of JFA. 

8. Successors and Assigns. 

This section essentially mirrors the Successors and Assigns provision in the CSX Trackage Rights Agreement. §S£ 
Sec. 12(a) of JFA. 

9. Notice. 

This section essentially mirrors the Notice provision in the CSX Trackage Riglits Agreement. §££ Sec. 13 of JFA. 

10. General Provisions. 

This section essentially mirrors the General Provisions provision in the CSX Trackage Rights Agreement. Sec. 14 of 
JFA. 

11. Confidentialitv. 

During the term of the Agreement, and for three years thereafter, CSX and CP may not disclose information as to the 
Agreement to any party (excluding their parents, subsidiaries, affiliates and directors, officers, agents, employees, and attomeys) 
without prior written approval ofthe other party. Sec. 15 of JFA. 

12. Force Majeure 

CSX will not be responsible to CP for delays if such delays are caused by circumstances beyond its control. Sec. 17 of 
JFA. 





BEFORE THE 
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FINANCE DOCKET NO. 33388 
(Sub-No. 69) 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 

NOKPOLK SOUTHERN RAILWAY CORPORATION 
-CONTROL AND OPERATING LEASES/AGREEMENTS-

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

REPLY VERIHED STATEMENT OF 

STEVEN A. POTTER 

My name is Steven A. Potter. I earlier gave a Verified Statement in CSX-167 in 

this matter, which was the submission of CSX Corporation and CSX Transportation, Inc. 

(collectively, "CSX") as to the rights to be granted to Canadian Pacific Railway Company 

and its affiliate, Delaware and Hudson Railway Company, Inc. under compulsion of the 

Board's conditio."" in Ordering Paragraph No. 28, Decision No. 89, served July 23, 1998. A 

statement of my employment history and qualifications is contained in that Verified 

Statement. 

I have read the filing made by the Canadian Pacific Parties (collectively, "CP") in 

this matter, CP-24, entitled their "Opening Evideno and Argument" (the "CP Filing"), 

including the argument by coimsel, the CP-proposed form of trackage rights agreement, the 



two Verified Statements of Paul D. Gilmore, and statements by two shippei-s on the extreme 

northem portion of the Hudson Line, 

My review ofthe CP Filing indicates, in the first place, that there is considerable 

agreement between CSX and CP on how the r-andate of the Board in Ordenng Paragraph 

No. 28 should be implemented: 

1. Both parties agree that implementation should be through trackage rights, not 

haulage rights. The reasons expressed by CSX and CP are complementary to each other. 

To be sure, CP suggests at one point (page 10 n.4) that it would like to start out with 

haulage rights and then switch to trackage rights. CSX objects to this approach, f-̂ ' the 

reasons stated in my earlier Verified Statement and CS.X's earlier filing. So, by its own 

terms, the CP proposal is to operate the trackage riglits from Day One. (There are some real 

disputes as to the nature of the trackage rights, but I will address them later.) 

2. The parties are in agreement, as CSX anticipated, that CP does not want to hire, 

train and maintain its own switch and yard crews in the Bronx and that they believe that the 

most efficient way to operate in the Bronx would be with CSX doing the switching for both 

parties. CP also believe, hat it should have access to all yards, terminals, and other 

NYC/CSX facilities, and to shippers, present and ftiture, in the Bronx and Queens, and that 

CP should be permitted to interchange with the New York & Atlantic. CSX is in agreement 

with that as well, though there are some minor issues as to the details. A principal 



difference is that CSX wants to call the terminal joint facility, about which the two parties 

seem to have agreed, by its right name, a Terminal Joint Facility. CP wants to have the area 

operated substantially in the same way as CSX, but does not want to have it called or paid 

for like a Terminal Joint Facility. The reason appears to have to do with money. 

3. CSX expressed the view that the constraints on capacity on the Hudson Line 

imposed by the Metro-North passenger operations made it impracticable li)r both carriers to 

have access to shippers outside of the Bronx/Queens Terminal n dingly, its 

proposal was that only CSX should operate or provide loca' uuiaide of the 

Bronx/Queens Terminal area. CP is somewhat in agreement with that in the sense that it 

does not propose to operate any local service except at the extreme north end ofthe line, 

where the eight-hour-a-day (rather, a night) constraint is not in effect and wher-* 

coincidentally, the two shippers who have made statements in CP's Filing are located, one 

of which is the largest shipper on the line north of the City limits. However, there is one 

disagreement: CP wishes to conscript CSX to operate local trains for its account south of 

that area, where CP is not willing to operate them. This is bê ûse CP wants to have 

theoretical access to all the shippers along the Hudson Line, so that it can have actual access 

to those near Albany, which are tlie only ones it proposes to serve. CSX does not believe 

that this is what the Board intended; it believes that the Board wished to provide 

competitive Class I rail ser>'ice directly to the City of New York and Long Island, not to add 

competiti\ e options in the Greater Albany area. 



4. CP states as its principal purpose in making its proposal is that "CP seeks to 

insure that its service can be provided on an equal competitive footing with the service 

provided by CSX." CP Filing at 14; sss also CP Filing at 16. CSX supports that goal as 

well, although it believes that the effect of the details of CP's proposal is to give CP an 

advantage over the position of CSX and create a competitive imbalance in CP's favor, not 

an equal basis of competition. 

Those four are the broad areas of agreement. 

The major areas of disagreement are primarily caused by the fact that while CSX 

and CP both are ofthe view that CP ought to offer a first-class service, through trackage 

rights and with terminal support in the Bronx and Queens from CSX, CP is not willing to 

pay the cost of fu t̂-class service and instead wants to use CSX's facilities and services on a 

highly discounted basis. There are some other overreachings in CP's proposal; many come 

from the desire of CP to aggrandize its commercial position in the Albany area. The Reply 

Verified Statement of R.R. Downing will discuss ti:e extraordinary proposal of CP that it 

have access to tiiree altemative routes to interconnect its lines in the Albany area to the 

Hudson Line, a sort of early Christmas wish list by CP. There are some other strange and 

overreaching requests along the way which 1 will touch on later. Many of these are hidden 



in the presentation by CP. But the major point of difference is what CP will pay for the 

rights it is getting, under the constraint ofthe Board's order, from CSX.' 

CP'S PROPOSAL TO PAY AN ECONOMY-CLASS 
FARE FOR FIRST-CLASS RIGHTS 

CSX's Statement in CSX-167 sets forth, and its Reply Statement in this filing 

underlines, the requirements of the pertinent statute, the Constitution, and the Board's and 

its predecessor's precedents where one carrier is directed by the Board to let another carrier 

use its facilities and services. The compensation required is cost-based. In both the case of 

sharing terminal facilities and of u-ackage rights, it starts with an interest rental, which 

provides the owner with a retum on its capital investment, based on the percentage ofthe 

interests in the assets that are made available to, or used iy, the other party. ^ ext. in the 

case of terminal services, the costs of ownership (such as real estate taxes), op -rations, 

maintenance and administration of the terminal, mcluding the compensation of personnel of 

the terminal operator, whether it be the owner or a third party, is allocated between the 

owner and the other party on a usage basis. On trackage right«^ the approach is the same; 

the costs of ownership, maintenance and administration of the assets are shared on a usage 

' 1 here also, as suggested above, is a dispute as to whether the Board intended the rights to 
be "local" otherwise than in New York Ĉ ty. That should, in practical terms, relate only to 
whether CP would have the right to serve the two shippers who have provided it with 
supporting statements, one of which is relatively large. But because CP seeks access to all 
shippers on its three access routes to the Hudson Line, it has ramifications which are much 
broader. I understand that these will mainly be discussed in the Argument part of CSX's 
Reply Submission. 



basis, though, of course, since the non-owner user will furnish its own line-haul crews, 

accordingly, only the labor costs of maintenance, dispatching and administration ofthe line 

would be allocated as far as labor costs were involved. This is the framework that the 

Board and its predecessor have applied in fixing compensation for joint facilities use and for 

trackage rights. In cases where the parties agree on compensation, the Board's review is 

limited to ascertaining, when the rights granted are granted to solve a problem caused by a 

transaction, that the negotiated levels of compensation are not in excess ofthe formulas just 

referred to. 

It is this form of cost-based compensation that CSX has proposed. CP has 

completely ignored these requirements and instead suggests that compensation provided in 

other contexts on a voluntary, agreed-upon basis be applied in this case wliere CSX is being 

conscripted to provide services for, and its property being condemned for use by, CP. 

In the area of trackage rights, CP proposes 290 a car mile for its cars moving over 

the lines owned by NYC and allocated for operation by CSX. (No compensation is 

provided for the loss of CSX's exclusivity of fi?eight rights on the properties owned by the 

public authorities, which account for a majority of the line between Selkirk and Oak Point 

Yard in the Bronx.) Access to and use of all yards and terminals is, according to CP, to be 

included at no extra charge! (CP Proposed Trackage Rights Agreement, Addendum, 

Section 2(a)) 



The 290 per car mile fee is taken from the arrangeme»'ts that CSX and NS made, 

between themselves, on a voluntary basis in the Pririary Application in this matter. It was 

used there to define what each would pay to the other for trackage rights which were 

granted under the Application. The primary purpose of those cress-grants of trackage rights 

in the Application was to resolve 2-to-l situations. Thus, the parties were acting to cure a 

competitive problem which they had created themselves in the Application. The pricing 

was reciprocal; in some cases, CSX would pay NS and in other cases NS would pay CSX. 

If the fees were below cost or if they did not reimburse the owner for its cost of capital, the 

problem would even out; at one time, CSX would be underpaying and on other occasions, it 

would be overpaying. At one place, it would be the payor, and at another, the payee. There 

is no such reciprocal element in the present situation; CSX is not acquiring terminal rights 

to CP's property anywhere or trackage rights anywhere over its lines. Nor is the access to 

be granted to CP an effort to correct a competitive problem created by the Transaction As I 

taiderstand it, it was imposed by the Board for entirely different reasons. The essential 

point, however, is that the 290 figure was an agreed-upon number; in the absence of 

agreement, a cost-based figure must be use'', as CSX has proposed. There is no evidence in 

the record that equates 290 per car mile to the cost of capital being devoted by CSX to use 

by CP or to the expenses of ownership, maintenance and supervision/administration of the 

routes in question. 



CSX proposes not a fixed number but a formula based on actual costs and based on 

the fair market value of the assets used in providing the trackage rights and the terminal 

services. The formula may produce a trackage rights figure that is less than, equal to, or 

greater than 290 a car mile. Whatever it is, it will be fair because it will mean that CP's 

costs "below the wheel" and CSX's costs "below the wheel" wMl be equal. Likewise, for 

the provision of terminal ser\'ices, the figure will be equal to the costs allocable to the 

services and will assure that the costs to the two are equal. An arbitration process is 

provided to resolve disputes as to the costing and as to the determination of the interest 

rental. If the Board wishes to review the results of that arbitration process, either under the 

"Lace Curtain" standard or on some other standard that provides Beard review while giving 

deferencf i > the arbitration process, CSX certainly would have no objection. 

COSTS ARE NOT STATIC 

CSX's proposal recognizes that costs are not static and that there can be sharply 

increased per mile costs if there is increased use of the facilities in the Terminal in the 

Bronx and Queens Terminal areas or on the line to the Albany area. The limitations of the 

present facilities af Oak Point Yard and at the place of interchange with the NY&A at Fresh 

Pond are dealt with later in my statement. These suggest the need for capital 

improvements — for which CP has no intention of paying an appropriate interest rental. 

But there are also operating costs that can increase disproportionately with increased use. 

The primary example is the amount payable to Amtrak for use of "Track 2" in the segment 



ofthe Hudson Line between Poughkeepsie and Rensselaer. That track is set aside for 

almost exclusive use of Amtrak and is maintained by it. It provides the only passing facility 

on the segment. Ajntrak maintains that Track in the segment. Amtrak receives a fee if the 

fi-eight railroads use it or use other lines in the Albany area maintained by Amtrak. The fee 

for using it is very high und with increased use of the Hudson line the amoimts payable to 

Amtrak are likely to go up dramatically. 

0>'ERREACHiNG ON THE RIGHTS OVER THE PASSENGER 
AND PUBLIC AUTHORITIES AND THE YARDS AND TERMINALS 

If its total arbitrariness and failiu-e to recognize the principles followed in these cases 

were all that was wrong with CP's trackage rights proposal, it would be bad enough, but 

there is a lot more. 

First, CP seeks trackage rights only over the NYC-owned portions of the Hudson 

Line and the other routes involved, and proposes to make its own deal with the owners of 

otiier segments. To the extent that the trackage rights granted by those owners to Conrail, 

which pass to NYC in the transaction, are exclusive, it is asking the Board lo override the 

exclusivity clause. While the Board has that power, the exercise of it would require 

compensation to be paid by CP as user, and, as developed in the Reply Argument in this 

filing, I un '.'id that there are portions of the line, not to be owned by NYC, on which 

Conrail's, an i hence CSX's, freight rights may be exclusive. These are developed in 



CSX's Argument in this filing. CSX is entitled to compensation for the loss of its 

exclusivity. 

Second, CP seeks full use of all terminals and yards on the track covered by the 

trackage rights, which would clearly include, given the trackage rights CP seeks. Oak Point 

Yard, Selkirk Yard and the West Albany Yard. These terminal and yard rights are to be 

granted without the payment of additional consideration over and above the 290 per car 

mile. See the CP-proposed Trackage Rights Agreement, Annex, Section 2(a). This is, 

again, part of an impossible list of what CP wants to have without paying for it.̂  Thus, for 

paying an arbitrary per car mile trackage rights fee on about 40% of a line of track that 

covers approxir' ly 130 miles, CP wants the free use of at least two major yards at the 

begirning and end of that 130-mile line. These include the Selkirk Yard in the Albany area, 

the largest yard on the eastem part of the Conrail system allocated to CSX, which will 

perform a major role in CSX's service via the Water Level Line, and Oak Point Yard in the 

Bronx, currently the largest active rail yard facility in the City of New York. There is no 

reason for CP to have rights in Selkirk Yard at all, or in the West Albany Yard, which it 

wants also. 

WTien we tum to the rights of CP within the terminal area proposed by CSX (and 

implicitly proposed also by CP), a similar disregard of the applicable mles for 

^ It is not clear whether the Croton Yard, which is on the Hudson Line but at a portion 
where the line is not owned by Conrail, is included in the request. 
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compensation and an overreaching are experienced. As noted above, access to the yards 

and temiinals is to be granted under the CP proposal without any contribution toward the 

cost of capital invested in the yards and terminals and without regard to the expenses of 

ownership (e.g., real estate taxes), maintenance, operation ?nd administration ofthe yards. 

CP has deigned to offer payment for its switching movements in the Terminal area. 

Again, there is no effort by CP to have these moves performed on a cost-based 

compensation. A flat figure of $250 per car is proposed. There is no cost-based support for 

it. It is chosen because this was the pre-transaction figure for which NS and CSX did 

reciprocal switching for one another where reciprocal switching had been established 

between the two. But that number was, in its context, both mutually agreed to and 

reciprocal; if there was an overcharge or an undercharge, since payment flowed both ways 

between CSX and NS, it was likely to come out in the wash. Tlie $250 switching charge 

was also used in various contexts in the prosecution of the Application to obtain support 

from objecting parties, pursuant to the Board's policy of encouraging voluntary settlements 

wherever possible, to provide ?n-.<;lioration in 2-to-l situations (such as in Indian^lis), to 

effect the settlement with the National Industrial Transportation League, anc he like. In 

each case, the use ofthe number for a switching charge was voluntary. It was reciprocal 

(between CSX and NS) or it was part of the bargain to obtain a settlement or lo remove 

objections. There is no reciprocity and no agreement here; CSX has already made ils 

settlement with CP in this case and obtained its support. Now, CP makes proposals to 
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obtain rights it never sought in the inlerparly negotiations and which are unsupportable 

under the established rales of compensation. To lake that $250 number and use il even 

claiming il lo be an appropriate cost-based svritching charge, let alone the only charge 

payable for all ofthe lerminai services which CP will require and use, particularly in a high-

co.st area like the Bronx, is sunply outrageous. There has been no effort lo justify il under 

the Board's precedents. 

Ostensibly (on first reading) the $250 figure il tentative and can be adjusted (indeed, 

retrospectively) lo a cost-based figure reflecting proportionate usage and cost. CP 

Addendum lo Trackage Rights Agreement, Section 5(f). But that adjustment is a one-way 

street; it is "capped" by the figure in tlie NITL settlement\id.) which is, of course — $250! 

Section IILC, CSX/NS-176, Vol. 1, page 773 (Appendix B at B-5). 

SOME MAJOR PETTY LARCENIES 

By comparison with CP's insensitivily to the requirements of cost-based 

compensalion and ils proposal lo use the yards and terminals without paying for them, the 

remainder ofthe operational and compensation-based overreachings may appear lo be only 

petty larcenies, but they are very serious nonetheless. I list them only in summary form, by 

identification to the proposed irackage rights agreement in the CP Filing. 

Article 2(b). CP gives itself the right here to use any part of the main line tracks 

owned by NYC and operated by CSX for the purpose of storing CP's cars and equipment. 

12 



This is more than the prerogative of a co-owner; it is more the prerogative of a sole owner. 

Il should be remembered that the object of this proposed right on the part of CP is not only 

the No. 1 Line between Poughkeepsie and Rensselaer, where Amtrak has a right of use and 

will be owned by NYC, bul on a segment ofthe NYC/CSX line al Selkirk, the Selkirk 

Branch, which connects with the River Line, the Chicago (Water Level) Line, the Boston 

and Albany Line, and the Hudson Line. What this may do lo CSX's and Amtrak's 

operations can only be imagined. The provision also gives CP the right to store cars in 

Selkirk Y'ard and West Albany Yard, free of charge at that. These bizarre results were 

reached Ihrough someone substituting the words "may use" for the words "shall not use" in 

llie standard form, presiunably deliberately. 

Article 7(a). If CSX makes additions and improvements on the trackage rights 

tracks for the mutual benefit of the two operators, CP makes itself entitled tc use the 

improvements and does not have to pay anything extra. This makes the arbitrary imposition 

of the 290 charge even more arbitrary. 

Il should be noted that the Oak Point Yard is small, being severely constrained both 

as to length and number of tracks. I imdersland that except for moves to Himts Point, all in 

and out moves must lake place using the South End of the Yard, which is not efficient. If 

traffic growth occurs, as CSX and presumably CP hope it will, substantial improvements be 

necessary. CP proposes, imder its draft agreement, lo gel them free. 

13 



A similar comment must be made as lo the facilities al Fresh Pond Jet. The 

connection will have to be improved if traffic warrants it and once again CP's formulation 

is lhat CSX will have to put up the capital and not be compensated by an interest rent on il. 

Article 11(a). CP generously provides that for purposes of inter-company liability, 

the liability of Amtrak is considered to be the liability of CSX. No comparable provision is 

made for those railroads, such as NY&A. which are given rights by CP as contemplated by 

CP's agreement form. 

Article 17(a). CP here grants itself the right lo permh the NY&A lo use the tracks, 

from Fresh Pond Junction lo Oak Point Yard, Harlem River Trailvan Terminal and Hunts 

Point Terminal, for the purposes of interchange. There is nothing v̂ liatsoever in the 

Board's order that fumishes a basis for this part of CP's Christmas list. 

Addendum, Section 1. CP here grants itself the right to serve shippers on all of the 

three access lines in the Greater Albany area, as a byproduct of ils notion that it should be 

afforded three simultaneous alternative routes of access lo the north end ofthe Hudson 

Line. An explanation for this is not provided by CP. 

Addendum, Section 2(b). If CP's single main track between the terminals of the 

Subject Trackage' is insufficient to accommodate the volume of the two parties, CSX is to 

build a second main track, and the two will share the cost equally. When the constraction is 

' Presumably in CP's usage meaning Poughkeepsie lo Rennselaer. 
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done, NYC shall assume ownership of the new track and CP ownership of the old track. 

Thus, CP gels one track by paying the cost of half a track, and CSX gets one t'-ack for 

paying the cost of one and one-half tracks. (That is, the portion of ils $4 billion paid lo the 

Conrail stockholders allocable lo the track in question plus ils half of the constraction cost 

ofthe new track.) No discussion of the rationale of this grossly overreaching proposal is 

fumished lo the Board. 

Addendum, Section 4(b). While the 290 charge is made subject lo indexing, and 

while CP says that it was taking the charge from the Master Trackage Rights Agreement 

between CSX and NS in the Applictilion, it did not see fit lo lake the formula used in that 

document (the RCAF-U) bul proposes a different index, based oa an amalgam of two AAR 

indices. No reason is given. The issue is, of course, irrelevant if cost-based compensation 

is paid, as it must be. When we come to the $250 switching charge, Ihrough some fancy 

footwork, CP uses the lesser ofthe RCAF-U index or the AAR indices. See Addendum, 

Section 5(f). 

CP SHOULD PAY ITS INTEREST RENT ON / COST BASIS 

THAT REFLECTS A CO-EQUAL STATUS WITH CSX 

While the rights claimed by CP in its filing appear to make il somewhat better off 

than a co-owner - it would have equal, and in some cases better, rights than CSX itself, but 

it would be under no obligation lo pay half of the cost of ownership, of the capital that was 

used to obtain ownership, or of ils share of the operating expenses - presumably, the Board 
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will not be Santa Clause despite the season and will not grant CP all of ils wishes. But if 

CP's rights are those which are contemplated by CSX's offer, it will be entirely fair to treat 

it as a 50-50 co-owner and lo effect the allocation of the interest rental on the capital 

employed on the tracks and the Terminal facilities on a 50-50 calculation.̂  The CP Filing 

confums this: 

Conrail currently operates one merchandise train seven days a week in each 

direction between Oak Point Yard and Selkirk. A municipal trash train is operated twice 

weekly in each direction. (Downing V.S., CSX-167, at 3) Under the operating plan in the 

CP Filing. CP will begin by operating one merchandise train a day each way also. Thus, 

starting out, the use of the line will be nine trains each way per week for CSX and seven for 

CP, a position of approximate equality. While it is anticipated that the trash trains will 

increase over lime to two a day each way, there is no assurance as to which of the carriers 

will get lhat additional business - if the ultimate repository of the trash is to be in the 

southeastern United Slates, currently New York City's destination of choice, we may expect 

CP lo offer an interchange movement with its friendly coimection, NS - so there is no 

reason to hypothesize that these additional large volumes will go lo one or the olher of CSX 

or CP. CP itself projects that after a year or so, it will ran a second merchandis*; train each 

way each day. All those trains must respect the eight-hour window on the Metro-North 

segment of the line. Accordingly, the situation that is projected is not light use by a tenant 

* The cost of operations is, under CSX's proposal, divided on a percentage use basis. 
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of a line heavily used by the owner, but one of equal and competitive use The particular 

formulations ofthe required approach to compensalion by way of "interest rental" for the 

use of capital assets that CSX has employed in CSX-167 contemplate Uiis equality of use 

and equal opportunity ofthe two carriers. As to the operating and other expenses apart 

from the interest rental, of course, actual percentage of use will be the principle of division. 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 
(Sub-No. 69) 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 

NORFOLK SOUTHERN RAILWAY CORPORATION 
-CONTROL AND OPERATING LEASES/AGREEMENTS-

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

REPLY VERIRED STATEMENT OF 

R.R. DOWNING 

My name is R. R. Downing and I am General Manager-Service Delivery for 

Conrail's Albany Division, a position that I assumed in June, 1996. 1 began my railroad 

career with Conrail in 1977 in Philadelphia and since that lime have held a variety of 

positions in Conrail's Transportation Department. In my current position, I have 

responsibility for transportation matters on Conrail's Albany Division which includes, 

among much else, the line between Selkirk Yard on the one hand and Oak Point Yard and 

Fresh Pond Junction in New York City on the olher. 

I provided a Verified Statement in connection with CSX's "Submission of CSX 

Corporation and CSX Transportation, Inc. As to the Rights to Be Granted lo Canadian 

Pacific Railway Company and Affiliates With Respect lo Line of Railroad Between Selkirk 

(Near Albany), NY, and Fresh Pond Jet. (in Queens)," CSX-167. Since then, I have had the 



opportunity to read the "Canadian Pacific Parties' Opening Evidence and Argument," 

CP-24 (the "CP Filing"). 

The principal purpose of my present reply statement is to comment on the proposals 

of the Canadian Pacific Parties ("CP") for operations on the Hudson !.ine, and particularly 

with respect to the methods and routes of access by CP from its lines lo the Hudson Line. 

CP proposes that il simultaneously have the right lo access the Hudson Line via 

three separate acce s routes. Since only one Ihrough train a day each way, increasing to two 

after a year or so, is ronlemplaled initially by the operating statement of Mr. Paul D. 

Gilmore in the CP Filing, I cannoi see why, from an operational standpoint, CP needs three 

separate access routes. This seems to me to be an unusual way to approach the grant of 

Irackage rights. 

I will now discuss the three CP access routes proposed in Mr. Gilmore's statement, 

one by one. 

Access Route One involves a movement off the CP Montreal line at CP's CP 485 in 

Schenectady eastward onto the Conrail Chicago Line, a high-speed line used by Amtrak, 

capable of passenger movements at up to approximately 100 miles an hour ' This line then 

moves across the Livingston Avenue Bridge into Rensselaer and makes a progressive 

connection with the Hudson Line. The line is maintained by Amtrak while Conrail 

Gilmore's Exhibit 2 provides a schematic map. 



presently maintains, ana C5'X in the future is to maintain, the signals. F:otn an operational 

standpoint, the movemer's of CP on this line would not cause CSX any operating 

difficulties, since tliis particular segment ofthe Chicago line is used by Conrail, and is 

planned for use by CSX, only for local freight trains. 

I note, however, that under the proposal of CP, CP is lo receive local access lo all 

shippers on the lines on which it is given irackage rights. CP is also lo be entitled, il 

proposes, to free use of all yards and terminals on its irackage rights. There are a 

considerable number of shippers on this line segment, and Conrail's West Albany Yard is 

located on this segment. 

Access Route Two proposed by CP involves a movement from a CP line, the 

Voorheesville Running Track, at Voorheesville, west of Selkirk, onto the "Selkirk Branch," 

which i' a very heavily traveled double-track main line and which is used by Conrail, and 

will be used by CSX, for movements to and from a number of important main lines.̂  ll 

handles movements to and from the Conrail River Line on the west side of the Hudson, lo 

and from the Hudson Line on the east side of the Hudson, to and from the old Boston and 

Albany Line going ihrough Massachusetts lo Springfield, Worcester and Boston, and, via a 

connection at Hoffman, to and from the Chicago Line, which goes through BuiTalo and, 

under CSX operation after the Split Date, will provide service lo Chicago via Cle\ eland, the 

Gilmore Exhibit 3 provides a schematic map. 



Greenwich, Ohio connection, and the rehabilitated B&O Line, and lo Sl. Louis on the 

historic Conrail Line. Selkitic Branch is very strategically located and very heavily traveled. 

There is an existing conneciion between the incoming CP line on the Voorheesville 

Running Track and so interchange is theoretically possible. Interchange would be 

complicated by the heavy use made of the Selkirk Branch by Conrail and projected by CSX. 

Four miles east of the Voorheesville connection, this CP-proposed access route passes 

Ihrough Selkirk Yard. Selkirk Yard is the largest classification yard on the Conrail system 

that is being allocated lo CSX. Il is going to be the principal classification yard for all of 

CSX's movements east and west to and from the Greater New York area and New England. 

It is very congested, and if there are other alternatives in terms of available movements for 

CP - which 1 believe there are - it would be essential to avoid further use of the yard. 

Once again, 1 understand that CP proposes that it should be given access, free of 

chaige, to all yards and tenninals on the trackage rights it is claiming, together with access 

to all shippers there. While there are no shippers on the four-mile run from Voorheesville to 

Selkirk Yard, this proposed access route then goes through the Selkirk Yard and, 

accordingly, it appears lo me that CP is claiming the rights to use Selkirk Yard fully, as if it 

were a co-owner, and without compensation as a result of ils request lo be given this access 

route. It also is claiming access to local shippers al the yard. There are numerô is industries 

within the yard's limits, including General Electric, Owens Coming, and Air Products. 

There is also an automobile multi-level unloading; facility in the yard where new 



automobiles are unloaded. A daily train handled at lhat facility on average involves 72 

modules, each with approximately 15 new aulos on it. 

After passing Ihrough Selkirk Yard, the CP access route No. 2 nms approximately 

13 miles eastward, crossing the Hudson River on the Castleton Bridge, and joins the Hudson 

Line at Stuyvesant al approximately CP-125. There are numerous shippers on this segment, 

including the old Texas Eastem Gas facility, where propane gases arc loaded into lank 

tracks, and the Powell & Minnock facility, which receives in-bound shipments of bricks. 

Access route No. 2 poses capacity and operating difficulties because ofthe intense 

use ofthe Selkirk Branch, four miles of which would have lo be traversed by the CP trains 

coming offer going onto the Voorheesville Running Track, and because ofthe congestion 

in Selkirk Yard itself There is little or no room to park any cars in the Selkirk Yard. 

In addition, access route No. 2, given the position taken by CP with respect to access 

to shippers and yard on ils irackage rights lines, has enormoas commefcial implications due 

to the extensive number of shippers and olher commercial facilities located in the yard and 

the claim of CP to use, as if it were a co-owner, the yards on ils trackage rights lines. 

Access Route Three involves a progressive connection with CP on CP's line coming 

southward from the Port of Albany and running into the Conrall/NYC "Albany Secondary" 

Line.̂  The movement then conlmues south on the Albany Secondary Line and enters 

Gilmore"s Exhibit 4 presents a scher..alic map. 



Selkirk Yard from the east, heading in a wesleriy direction. Since the ultimate purpose of 

the move is to go in an easleriy direction rather than a westerly direction, CP's trains must 

be slopped in Selkirk Yard and a "run-around" effected, in which the locomotive of the train 

moves, on another track in the yard, lo what was the back end of the train coming in and will 

be the head end coming out and is coupled there, v/iale the appropriate safety devices are 

placed on what will now be the last car of the train. In a yard as congested as Selkirk, this 

run-around movement will take al best approximately two hours, during which the train will 

sit idle monopolizing a track in the yard. If the train were detained in the yard for more than 

120 minutes without air supply attached, a fresh inspection of the train would be required 

under FRA rales, taking more time. The train would then head in an easleriy direction out 

ofthe yard and pass over the Castleton Bridge, as in the movement in access route No. 2. 

The run-around movement would take place in similar fashion on movements incoming 

from the Hudson Line as on outbound movements. 

Access route No. 3 creates enormous problems in the already congested Selkirk 

Yard, involving not simply a transit through the yard but a run-around movement aiid would 

be extremely burdensome from an operational standpoint. 

In addition, given the CP commercial position as to access to shippers and yards, 

acccj route No. 3 has the same implications as access route No. 2 with respect to Selkirk 

Yard, the facilities and shippers there, and those on the 13-mile run to Stuyvesant. 



The proposal CSX made in its November 30,1998 submission in this case does not 

involve any of these difficulties. It provides for progressive connections near the Selkirk 

Yard but not using the yard. It uses the existing connection with Conrail's Albany 

Secondary Line, as is proposed in CP's access route No. 3. A new connection would have 

to be built to the Selkirk Branch near Selkirk, but the cormection could be made where it 

would not p.iss through Selkirk and would connect with the Selkirk Branch to the east of the 

yard, allowing for a progressive move to access the Hudson Line at Stuyvesant, at 

approximately mile post 125, similarly to the CP access routes Nos. 2 and 3. This involves a 

muc J shorter movement on the congested part of the Selkirk Branch than CP proposal 

No. 2, since the most congested part ends about three miles east of the connection. This 

CSX proposal would involve an outlay by CP to put in two switches, some track and .some 

signals. However, it would avoid use of the congested Selkirk Yard and would not, if the 

Board gave CP the total access to shippers on the access lines that CP demands, have the 

profound commercial implications that the three CP proposals have. 

Perhaps CP is coneemed about the cost of building the eonneaion, which would be 

m the $1 million plus range. In any event, I am surprised that CP did not propose an 

existing access route which it uses at the present time, and which has no (.apacity problems 

and no substantial commercial implications. CP uses it to serve Trey, NY, on the Troy 

Indastrial Line. It is shown very plainly on Gilmore's Exhibit 4. It works as follows: From 

the line corr.ing south from Montrea' through Rouse's Point through Saratoga Springs, 
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Ballston and Mechanicsville,'* trains would enter Kenwood Yard, a principal CP yard in the 

Greater Albany area. The trains to the East of the Hudson Line would be assembled in the 

yard and would proceed going north in the direction of Mechanicsville but with the 

locomotive at the south end, "shoving." With the engine shoving, the train would move on 

to the Conrail/CSX Chicago Line, in a backwaid move, toward the West. When the train 

had cleared entirely onto the Chicago Line, it would head eastward across the Livingston 

Avenue Bridge into Rensselaer, where there would be a direct, progressive movement onto 

the Hudson Line. CP has existing rights to effect most of this move, and currently operates 

the major portion ofthe move to gain access to the Troy Industrial Line to Troy. Indeed, on 

Gilmore's Exhibit 4, the essential part of the connection, including the backward shove onto 

the Chicago Line, is clearly shown in red as "Existing CP Networic." By CP's using this 

line, which is currently used by Conrail only to serve Fort Orange Paper Company at 

Castleton, there would be a minimal interference with CSX's movements and no 

commercial problems. Trains could be assembled in the Kenwood Yard, and the distance to 

the connection would be minimal. While the Chicago Line is used by Amtrak, windows are 

available which would mesh with the window tiiat would be required on the Hudson Line 

south of Poughkeepsie. I cannot understand why CP has not put this access route forward, 

unless the reasons are of a commercial nature; commercial matters are, however, not my 

specialty. 

* That line is accessible from other CP lines in the Albany area, as Gilmore's Exhibit 4 
shows. 



* * * 4> * 

I have been asked what the distance is between the northem starting point of the 

Hudson Line at CP 142 to the Fort Orange fa*. '»ty in Castleton and the Archer Daniels 

Midland ("ADM") facility in Hudson, NY. The respective distances are 7 miles and 

26.5 miles (the latter to the spur line on which the facility is located). These facilities are 

thus really part of the Greater Albany area. 

* * * * * 

I have been asked to describe the facilities at Oak Point Yard and the interchange 

facilities at Fresh Pond Junction. 

The Oak Point Yard is relatively small, consisting of two main tracks, the longer of 

which is 50 car-lengths, and 15 yard tracks of 10 to 45 car-lengths. It is theoretically 

possible to build a train of longer than 50 cars at the yard, but it would be very time-

consuming and would occupy a considerable amount ofthe yard's resources. Except for 

movements to Hunts Point, all movements in and out of the yard are to or from the south 

end of the yard. Thus, if a train or a portion of it is moving on to Fresh Pond Junction after 

coming in to Oak Point, its locomotive must "run around" the train to take the Fresh Pond 

cars to their destination, unless a switching move is made with a switch engine. In any 

event, the incoming line-haul locomotives have to reposition tiiemselves at the other end of 

the yard in order to haul a train back to the Albany area. So besides being small, the yard is 



not efficient and considerable improvement would be required if the level of activity at the 

yard increased substantially. 

The facilities for interchange at Fresh Pond are minimal. The facility there is a 

"wide place in the road." There are two tracks, a yard track and a main line track. If 

interchange movements increased substantially, improvements would, again, be necessary 

here. 

Further the declarant says not. 
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VEItirrCATION 

I, R.R. Downing, declare under pena'cy of perjury that the foregoing is trae and 

correct. Further, I certify that I am qualified and authorized to file this statement. Executed 

on December 8, 1998. 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 
(Sub-No. 69) 

CSX CORPORATION AND CSX TRANSPOR fATION INC. 
NORFOLK SOUTHERN CORPORATION AND 

NORFOLK SOUTHERN RAILWAY CORPORATION 
-CONTROL AND OPERATING LEASES/AGREEMENTS-

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

REPLY VERIHED STATEMENT OF 

JERRY VEST 

My name is .'erry Vest, and I am employed by CSX Transportation, Inc. in 

Jacksonville, Florida. My title is Director of Commercial Integration. I have been so 

employed since April 13 of this year. Before that, I had been employed by Conrail since 

1986. While employed by Conrail, I held a number of positions in the marketing, sales, 

operations and strategy departments, including Director of Development (heading Conrail's 

Customer Development Group from 1996 to 1998) and Director, Strategic Analysis 

(managing acquisitions/joint ventures, business planning, and formation of the customer 

service group organization from 1993 to 1996). My duties as Director, Development and as 

Director of Strategic Analysis required me to become familiar with the general structure of 

railroad operations in the area of New York City and on the railroad lines immediately to the 

East of the Hudson River and in tlie Albany, NY, area and the operations of Conrail's 

predecessors in those areas. 



I make diis Verified Statement in connection with the proceedings before the 

Surface Transportation Board (the "STB" or the "Board") m STB Finance Docket No. 

33388, Sub-No. 69. 

I understand that there may be an issue in that matter as to the extent of competition 

between rail carriers in the area that 1 have just described in a certain historic perî xl. That 

period, which I examined for this statement, is the period immediately prior to the merger of 

the Pennsylvania Railroad and the New York Central to form the Penn Central on 

February 1,1968, in which period the New York, New Haven and Hartford Railroad (the 

"New Haven") was also an independent railroad; it will be recalled that its inclusion petition 

was granted and that it became part of the Penn Central at the beginning of 1969. 

North of the City.—At the time indicated, there was no other freight railroad besides 

the New York Central in that part of New York State East of and along the Hudson River 

north of New York City to the Albany area other than an east-west New Haven line. That 

east-west New Haven Line ran across Connecticut from the City of New Haven, which 

crossed the Hudson River at Poughkeepsie on a bridge which was destroyed by fire in May 

1974, during the Penn Central era. The primary purpose of that New Haven line was to 

serve as a link between the many railroads in Pennsylvania and the railroads of New 

England, across the Hudson River. It was part of the famous "alphabet route" that was 

comprised of several smaller lines which attempted to market their joint line route in 

competition with the New York Central. It would have been most unlikely that New York 

Central would ha\ e agreed to joint service to customers under those circumstances. I am 



unaware of any stations served jointly by the New Yoric Central and the New Haven line 

just mentioned, except perhaps Poughkeepsie where the lines crossed and the two roads 

intwrchanged traffic. While! have not had sufficient time to research that question and 

cannot testify that there were no jointly-served customers, I am relatively confident that, if 

there were any, they were very few in number. 

More certait Jy, addressing the entire picture of rail service along the eastem bank of 

the Hudson River in the area north of New York City, starting with the formation in 1842 of 

the Hudson River Railroad by a group of Poughkeepsie businessmen, there has never been 

multiple freight access by shippers along that corridor. The ownership of the original 

Hudson River Railroad rouu" changed from time to time, becoming part of the New York 

Central System in the late 19* century, then part of Penn Central in 1968, and then a part of 

Conrail in 1976. But the fact that this rouur was the only north-south rail carrier in the 

corridor never changed. 

Approaching Albany.— In this territory East of the Hudson, north of Poughkeepsie 

and up to tlie Albany area, the only rail carrier then, as it is now, was the New York Central 

lines, having the same approximate (albeit now somewhat reduced) configuration as the 

present Conrail lines. I attach, as Annex 1, a map ofthe area from the Rand McNally 1948 

Railroad Atlas of the U.S., as reprinted by Kalmbach Publishing Co. 


