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for WordPerfect, containing the filing. 
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I . Introduction. 

In Decision No. 89, the Surface Transportation Board imposed 

a condition requiring CSX to negotiate an agreement with CP to 

permit either unrestricted haulage rights or unrestricted 

trackage rights over the east-of-the-Hudson Line ("Hudson Line") 

from Fresh Pond to Selkirk, under terms agreeable to the parties. 

("CP Condition"). Subseq"" i t l y , in f i l i n g s by CSX and CF, i t was 

disclosed that those parties were unable to successfully 

negotiate implementing agreements relating to the trackage or 

haulage r i g h t s . In Decision No. 102, the S.T.B. set f o r t h a 

procedural schedule for submission by CSX and CP of statements 

supporting t h e i r respective positions and for later submission of 

responses. 

On November 30, 1998, pursuant to the provisions of Decision 

No. 102, CSX and CP submitted their arguments and positions, 

respectively CSX-167 and CP-24. Upon reviewing those f i l i n g s , 

HRRC became informed, for the f i r s t time, of the areas of 

disagreement between CSX and CP. One of the areas of 

disagreement involves the extent to which CP's trackage rig h t s 

w i l l be restricted.^ 

1 CP and CSX both eigreed that trackage rights were more 
appropriate than a haulage arrangement and these comments therefore 
proceed upon the assumption that CP w i l l acquire trackage r i g h t s . 



CP claims the right to provide local service to customers 

between Selkirk and New York City and to interchange with other 

carriers on that route. CSX claims that CP should have overhead 

rights only, and no right to provide local service north of New 

York City. CSX does not discuss interchange with intermediate 

carriers north of New York City. Thus, i t is unclear whether CSX 

seeks to prohibit CP from interchanging with other carriers on 

the Hudson Line. 

Housatonic Railroad connects with the Hudson Line at Beacon, 

New York and is the only railroad having a connection with the 

Hudson L.̂ ne between Selkirk and New York City. Accordingly, 

Housatonic Railroad has a substantial economic interest in the 

outcome of this proceeding. Housatonic Railroad has been an 

active participant in these proceedings and, i f there i s 

disagreement about CP's rights to interchange with intermediate 

connecting carriers, Housatonic Railroad has a right to present 

i t s views. HRRC b&lieves that Decision No. 89 grants CP the 

right to interchange with intermediate carriers on tl ̂  Hudson 

Line and that CP should have that right. 



I I . Description of Proposed CP/HRRC Interchange. 

HRRC i s ths freight operator on the Maybrook Line between 

Beacon, New York and Derby, Connecticut.^ The Maybrook Line 

crosses the Hudson Line and connects with the west side of the 

Hudson Line in Beacon, HRRC now has the right to interchanL;e 

t r a f f i c with a l l freight carriers on the Hudson Line.^ 

The interchange would take place either on an existing 

Maybrook Line sidetrack or on a new sidetrack to be constructed. 

Any future interchange with CP would not take place on CSX 

property or f a c i l i t i e s nor on the Hudson Line i t s e l f . Rather, 

the interchange vould occur on the HRRC operated Maybrook Line. 

Accordingly, a CP/HRRC interchange would not interfere with 

Hudson Line t r a f f i c nor burden CSX f a c i l i t i e s . CP would need 

only to use the Hudson Line for access to and from the HRRC 

Maybrook Line for the purpose of interchange on HRRC. 

^ HRRC refers to the entire line which runs between Beacon, 
New York and Derby, Connecticut as the Maybrook Line, and has 
referred to i t in that way in previous F.T.B. f i l i n g s in th i s 
proceeding. The New York portion of the Maybrook Line i s owned by 
Metro North Commuter Railroad and i s referred to fc» MNCR as the 
Beacon Line. I t i s not used for passenger service. 

^ HRRC's operation on the Maybrook Line in New York i s 
govern<3d by a trackage rights agreement between MNCR and HRRC. The 
trackage rights agreement between HRRC and MNCR provides in part 
"[HRRC], upon qualification, i f necessary, of [HRR^j crews and 
equipment, sh a l l have the right to interchaiige with freight 
c a r r i e r s on che Hudson Line by means of the existing Maybrook Line 
sidetrack at approximately Milepost 12.5 at Beacon or, at [HRRC's] 
request, a new sidetrack to be installed at [HRRC's] expense at an 
area to bt designated by MNCR and located west of the Hudson Line 
tracks at property now constituting a portion of the Beacon 
terminal of the Maybrook Line." 



The portion of the Hudson Line which includes Beacon i s 

owned by The New York Metropolitan Transportation Authority and 

controlled and dispatched by MNCR, an M.T.A. subsidiary. Conrail 

has trackage rights which CSX w i l l acquire. We believe that i f 

CP i s granted trackage rights on the Hudson Line, i t w i l l be MNCR 

which has the authority to permit access to the HRRC Maybrook 

Line for the purpose of interchange.* NYDOT and NYCEDC, in 

their Joint Responsive Application note the MNCR position that 

MNCR i s not prohibited or otherwise restricted from granting 

trackage rights on i t s portion of the Hudson Line to other 

freight c a r r i e r s . However, NYDOT and NYCEDC also state that 

others have raised a questxon as to MNCR's authority in that 

regard.^ Accordingly, to avoid any future dispute on this 

point, HRRC requests that the S.T.B. confirm that the trackage 

rights which i t has ordered in favor of CP permit access by CP to 

the Maybrook Line for the purpose of interchange with HRRC. 

As indicated in footnote 3 supra. the trackage rights 
agreement between MNCR and HRRC provides HRRC the right to 
interchange at Beacon with a l l freight carriers on che Hudson Line. 

' In the Appendices to Decision No. 89, the S.T.B. 
summarized the NYDOT & NYCEDC Joint Responsive Application in which 
i t said " I t should be noted, however, that Conrail and CSX have not 
challenged the claim that MNCR i s not prohibited or otherwise 
restricted, by the terms of any agreements now in effect, from 
granting the necessary rights. See CSX/NS-176 at 124 n . l l . " 
Decision No. 89 at 318, n.526. 



I I I . Right!? Ordered bv S.T.B. i-i Decision No. 89 

In Decision No. 89, the Surface Transportation Board 

described the rights which CP would acquire on the Hudson Line 

as: 

"either haulage rights unrestricted as to 

commodity and geographic scope, or trackage rights 

unrestricted as to commodity and geographic scope, 

over the east-of-the-Hudson Conrail Line that runs 

between Selkirk (near Albany) and Fresh Pond, (in 

Queens) . . . " 

It seemed clear to HRRC then, as i t does now, that "unrestricted 

trackage rights" would enable CP to exit the Hudson line at 

Beacon, N.Y. for interchange with HRRC or the Maybrook Line. 

Trackage rights which did not permit such interchange would be 

restricted not unrestricted. 

The CSX filing (CSX - 167) argues that the unrestricted 

trackage rights granted to CP shot'Id be limited to overhead 

rights north of New York City. The right to interchange with 

other carriers is not inconsistent with overhead trackage rights. 

Indeed, i t is characteristic of them. Even i f the condition 

imposed by the S.T.B. were revised to confer "unrestricted 

overhead trackage rights", such a revision would s t i l l confer 

upon CP the right to connect with HRRC at Beacon. Indeed, the 

absence of such a right would change the trackage rights to 

restricted overhead rights. 



However, i t i s clear that the S.T.B. did not intend to 

confer only overhead rights. The CP Condition wa". ordered in 

response to the NYDOT and NYCEDC Joint Responsive Application. 

That application clearly requested the "grant of unrestricted 

(f u l l servic. ) rights in favor of a r a i l carrier other than 

Conrail or CSX "̂  in response, the S.T.B. granted "trackage 

rights unrestricted as to commodity and geographic scope". 

IV. CP/HRRC Interchange Advances Purpose of the CP 

Condition 

The CP Condition was imposed in response to the concerns 

expressed by the New York Department of Transportation, the New 

York City Economic Development Corporation, Congressman Nadler 

and others. Those parties urged the S.T.B. to grant trackage 

rights on the Hudson Line to a second carrier to lestore the 

opportunity for r a i l competition east of the Hudson River for the 

benefit of r a i l shippers in the entire New York Metropolitan Area 

and Hudson River Valley; and vo enable such shippers to more 

effectively compete with shippers located west of the Hudson 

River, particularly with those shippers in the North Jersey 

Shared Asset Area. The concerns of NYDOT and NYCEDC are set 

^ Sse. summary of NYDOT & NYCEDC Joint Responsive 
Application, Appendices to Decision No. 89 at 317. 



forth in detail in their Joint Responsive Application and are 

similar to the ccncerne expressed by Housatonic Railroad in its 

filings with the Bor^rd.'' 

Housatonic Railroad serves a sub s t a n t i a l p o r t i o n of the 

east-of-the-Hudson market which the CP Condition was designed t o 

be n e f i t . HRRC's d i r e c t service area encompasses the eastern 

Hudson counties of Putnam and Dutchess i n the State o2 Ne York 

and the western portions of Connecticut and Massachusetts. I n 

ad d i t i o n , HRRC has contract c a r r i e r r i g h t s on the Harlem Line 

extending south t o White Plains, New York.^ A large p o r t i o n of 

the New York City Metropolitan Area i s si t u a t e d north of New York 

C i t y , i n Putnam, Dutchess and Westchester Counties as we l l as i n 

F a i r f i e l d County, Connecticut. A l l of these areas are served by 

Housatonic Railroad, i f the CP Condition i s not applied t o 

be n e f i t t h i s HRRC service area, i t w i l l have f a i l e d t o accomplish 

much of i t s intended purpose. A map showing the l o c a t i o n of 

HRRC's l i n e s i s attached as Exhibit A. 

Housatonic Railroad's Request f o r Protective Conditions 
and Comments, HRRC-IO, especially pp. 10-12, 23-25; Housatonic 
Railroad's Response t o New England Central Railroad, Inc Responsive 
Appl i c a t i o n - Trackaqe Rights, HRRC-12, especially at pp. 7-9; 
Housatonic Railroad Company, Inc. B r i e f i n Support of Requests f o r 
Conditions, HRRC-13, especially at pp.15-19. 

• HRRC discontinued i t s common c a r r i e r r i g h t s and 
obl i g a t i o n s on the Harlem Line because there was no f r e i g h t 
business. However, HRRC maintained contract r i g h t s t o serve t h a t 
l i n e or t o ..evive common c a r r i e r status on the l i n e i f v/arranted by 
fut u r e business opportunities. I t i s possible t h a t increased r a i l 
competition east of the Hudson could j u s t i f y the resumption of r a i l 
service on the Harlem Line. 



The HTJtC market area is even broader than the direct sisrvice 

area. I t encompasses the area in which HRRC and its customers 

compete and i t includes a l l of Conneccicut and eastern New York 

including New York City and the southeastern counties of 

Westchester, Putnam, Dutchess, Orange and Ulster. The HRRC 

market area includes virtually a l l of the Hudson River Valley and 

the New York City Metropolitan Area except Long Island.^ 

HRRC's customers include those which are direct r a i l served 

and those which recei/e r a i l service at railroad operated 

transfer and public delivery trac .s and include firms within the 

New York City Metropolitan Area. In addition, HRRC owns and 

operates a lumber reloading facility in Hawleyville, 

Connecticut.From that location, HRRC arranges trucking for 

reload customers to many areas, including to lumber retailers in 

the targeted east-of-the-Hudson market. 

A future interchange with CP is not likely to cause a 

significant diversion of existing HRRC traffic from existing 

routes. Rather, i t wili create the opportunity to divert truck 

tr a f f i c to r a i l and to enable east-of-the-Hudson shippers to more 

The extent of the HRHC market area is considered in 
detail and documented in HRRC-13, Housatonic Railroad Company, 
Inc. Brief in Support of Requests for Conditions at p. 14. 

°̂ Hawleyville is situated on interstate Route 84 jusr east 
of Danbury and approximately 10 miles from the New York/Connecticut 
state line. 

Housatonic estimates that approximately 36% of r a i l to 
truck deliveries are co New York destinations within the targeted 
area. 



successfully continue to compete with shippers i n the North 

Jersey shared asset area. 

Currently, large volumes of forest product t r a f f i c , 

including paper, lumber and wood pulp, move by truck from 

Canadian and other northern origins to the New York east-of-the-

Hudson market as well as to Connecticut and Massachusetts. With 

Conrail i n the routing, HRRC has been unable to successfully 

compete with trucks for much of t h i s t r a f f i c and with CSX the 

situation i s unlikely to improve. A direct connection with CP 

can eliminate an intermediate carrier on certain truck 

competitive t r a f f i c movements and cause a portion of t h i s truck 

t r a f f i c to reach the east-of-the-Hudson market by r a i l . 

Opportunities exist with many commodities. Forest products 

are an obvious example. However, sand, stone and other aggregates 

currently moving into the market by truck could be transported by 

r a i l i f competitive alternatives exist. Consumer goods and other 

t r a f f i c landing at Canadian ports can also be transported to the 

New York metropolitan market by r a i l with a direct CP connection. 

Allowing for the pos3.ibility of a CP/HRRC interchange on the 

Maybrook Line i n Beacon, New York w i l l advance the purposes for 

imposing *-he condition i n the f i r s t place and i s necessary i n 

order to accomplish the objectives sought to be achieved. 

10 



V. conclusion - Request for Relief. 

HRRC requests that the S.T.B. require that the agreements 

between CSX and CP for operation by CP on the Hudson Line 

expressly permit interchange between C? and HRRC at Beacon, N.Y. 

Respectfully Submitt 3,̂  

Edward J, Rodriguez, Esq. 
P.O. Box 298 
Centerbrook, Connecticut 06409 
(860) 767-9629 
Attorney for 
Housatonic Railroad Company, Inc. 

Certificate of Service 

I hereby certify that a copy of the foregoing Comments has 
been served upon the parties designatrsd m Decision No. 102, 
including those parties requesting to be served, by f i r s t class 
mail, postage prepaid, this 10th day of December, 1998: 

Edward J.' Rodrigu^ 
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WASKINGTOM. D C. 20005-4797 

(202) 628-2000 

TELECOPIER (202) 628-2011 

DEC 01 1998 
„ f a n OJ 
Public R.corci 

BY HAND 

Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
1925 KStreet. N.W. 
Washington, DC 20423-0001 

December I , 1998 
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DON I HALPERN 
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•NOT AmUTTEO IN D C. 

Re; STB Finance Docket No. 333»S (Sub-No. 69). (/SX Corporation and CSX 
Transportation. Inc.. Norfolk ^uthem Corpprmion and Norfolk Southem 
Railwav Companv — Control anB Uperatmg Leases/Agreements - Conrail 
Inc. and Consolidated Rail Corporation; Responsive Application -- State 
of New York, by and through its Department of Transportation, and the 
New York Citv Economic Development Corporation 

Dear Secretary' Wiiliams: 

On November 23, 1998, New York & Atlantic Railway filed with the Surface 
Transportation Board its request to be placed on the service list in the above-referenced 
proceeding (the ""Request"). Enclosed for filing in this proceeding are an original and 10 copies 
of the Certificate of Service, certifying that the Request has been sent to appropriate parties. 

Very truly yours. 

Rose-Micheie Weinryb 

Enclosure 



CERTIFICATE OF SERVICE 

I hereby certify that on December 1, 1998, a copy of the foregoing request of New York 

& Atlantic Railway to be placed on the ser/ice list in STB Finance Docket No. 33388 (Sub-No. 

69) was served by first-class mail, postage pre-paid on: 

William L. Slover 
Slover & Loftus 
1224 Seventeenth St. N.W. 
Washington, D.C. 20036-3003 

Charles A. Spitulnik 
Hopkins 8: Sutter A 
888 Sixteenth St. N.W. ^^0^/, 
Washington, D.C. 20006 Ofi^ '^So 

Dennis G. Lyons Stĝ t̂r 
Amold & Porter 
555 12th Street, N.W. . . ̂  
Washington, D.C. 20004-1202 

George W. Mayo, Jr. 
Hogan & Hartson, LLP 
555 Thirteenth St.. N.W. 
Washington, D.C. 20004-1109 

Rose-Michele Weinryb 

97035\001\Uniwcertifser>HV doc 
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November 30, 1998 

NEW rORK 

DENVER 

LOS ANGELES 

LONDON 

VIA HAND DELIVERY 

The Honorable Vemon A. Williams 
Secretary, Surface Transportation Board 
Mercury Building, Room 700 
1925 KStreet,N.W. 
Washington, D.C. 20423 

ENTERED 
Offlc* of t h * 9*or«Ury 

DEC-1 1998 
Part of 

Pubiic Rocord 

Re: Finance Docket No. 33388, CSX Corporation and CSX 
Transportation, Inc., Norfolk Southem Corporation and 
Norfolk Southern Railway Company - Control and 
Operating Leases/Agreements ~ Conrail Inc. and 
Consolidated Rail Corporation - Sub-No. 69, Responsive 
Application - State of New York, et al. 

Dear Secretary Williams: 

Enclosed are an original and twenty-five (2S) copies of CSX-167, "Submission of 
CSX Corporation a»'d CSX Tran portation. Inc., As to the Rights t./ Be Granted to 
Canadian Pacific Railway Compa.̂  and Affiliates With Respect to Line of Railroad 
Between Selkirk (Near Albany), NY, and Fresh Pond Jet. (in Queens)," with its 
Attachments, for filing in the above-referenced docket. Please note that a facsimile copy 
of Attachment 2 to the Submission, Verified Statement of R.R. Downing, is being filed 
today. The original, manually executed version of Mr. Dovming's Verified Statement 
will forwarded to you tomorrow. 

Please note that a 3.5-inch diskette containing a WordPerfect 5.1 formatted copy 
of this filing and its Attachments is enclosed. 



A R N O L D 8c P O R T E R 

The Hon. Vemon A. Williams 
November 30, 1998 
Page 2 

Thank you for your assistance in this matter. Please contact me if you have any 
questions. 

Respectfully yours. 

Dennis 0. Lyons 
Counsel for CSX Corporation 
and CSX Transportation, Inc. 

cc: All Parties to the Service List 
for Sub-No. 69 
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RESPONSIVE APPLICATION - STATE OF NEW YORK, BY AND THROUGH ITS 
DEPARTMENT OF TRANSPO..TATION, AND 

THE NEW YORK CITY ECONOMIC DEVELOPMENT CORPORATION 

Submission of CSX Corporation and CSX Transportation, Inc. 
As to the Rights to Be Granted to Canadian Pacific Railway Ccmpany 

and Affiliates With Respect to Line of Railroad Between Selkirk 
(Near Albany), NV, and Fresh Pond Jet (in Queens) eNTEREO 

OfWco of tho Socrotary 

Samuel M. Sipe, Jr. 
Pitvid H. Cobum 
Steptoe & Johnson LLP 
1330 Connecticut Ave., N.W. 
Washington, D.C. 20036-1795 
(202) 429-3000 

Mark G. Aron 
Peter J. Shudtz 
CSX Corporation 
One James Cent;r 
901 East Cary Street 
Richmond, VA 23129 
(804) 782-1400 

Dennis G. Lyons 
Arnold & Porter 
555 Twelfth Street, N.W. 
Washington, D.C. 20004-1202 
(202) 942-5000 

DEC-1 1998 
l»ort ol ^ 

PuWIc Rocord 

P. Michael Giftos 
Paul R. Hitchcock 
CSX TRANSPORTATION, INC. 
One James Center 
500 Water Street 
Speed Code J-120 
Jacksonville, FL 32202 
(904)359-3100 

Counsel for CSX Corporation and 
CSX Transportation, /nc. 

November 30,1998 



TABLE OF CONTENTS 

BACKGROUND 

CSX'S PROPOSAL 

FREEk>OM FROM GEOGRAPHIC CONSTRAINTS 

.2 

.4 

.9 

SUMMARY DESCRIPTION OF TERMINAL JOINT FACILITIES AGREEMENT 11 

SUMMARY DESCRIPTION OF TRACKAGE RIGHTS AGREEMENT 13 

BASES OF COMPENSATION ...........................................M 14 

SUPERSESSION OF OCTOBER 20,1997 SETTLEMENT AGREEMENT 20 

C>^)N^rLU$l̂ )N ••••••••••••••••••••̂ •••̂ ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••"•••••••••••••••••••••M 22 

ATTACHMENTS: 

Attachment 1.... Verified Statement of Steven A. Potter 
Exhibit 1 Proposed Form of Terminal Joint Facilities Agreement 
Exhibit 2 Proposed Form of Trackage Rights Agreement 
Exhibit 3 Settlement Agreement of October 20,1997 
Exhibit 4 January 8,1998 Letter from CSXT to CP 
Exhibit 5 Proffer of June 6,1998 by CSX, including text of 

Supplemental Rate Making Agreement dated as of 
May 29,1998 

Attachment 2.... Verified Statement uf R.R. Downing 



SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

- CONTROL ANC JPERATING LEASES/AGREEMENTS— 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

STB Finance Docket No. 33388 (Sub-No. 69) 

RESPONSIVE APPLICATION - STATE OF NEV YORK, BY AND THROUGH ITS 
DEPARTMENT OF TRANSPORTATION, AND 

THE NEW YORK CITY ECONOMIC DEVELOPMENT CORPORATION 

Submission of CSX Corporation and CSX Transportation, Inc. 
As to the Rights to Be Granted to Canadian Pacific Railway Company 

and Affiliates With Respect to Line of Railroad Between Selkirk 
(Near Albany), NY, and Fresh Pond Jet (in Queens) 

Pursuant to Decision No. 102, served November 20,1998, CSX Corporation and 

CSX Transportation, Inc. (collectively, "CSX'O submit this statement conceming their 

offer of rights to Canadian Pacific Railway Company and its affiliate, Delaware and 

Hudson Railway Company, Inc. (collectively, "CP"), required by that Decision No. 102 

and pursuant to Decision No. 89, served July 23,1998, Condition No. 28, at 177. 



BACKGROUND 

In Decision No. 89, the Board considered the contentions of the "New York 

Parties" (New York Department of Transportation and New York City Economic 

Development Corporation)' that a second fieight rail operator be permitted to operate on 

the Conrail line allocat d for operation by CSX between Selkirk (near Albany), NY and 

Fresh Pond Jet. (in Queens).̂  The Board noted that it had a "general policy of not 

attempting to significantly enhance parties' pre-merger competitive altematives" — 

which the New York Parties' proposal clearly did — but that in this case "we are inclined 

to make an exception to our general policy." Decision No. 89 at 79. The Board noted 

that there had been settlement agreements by CSX both with Canadian National Railway 

Company ("CN") and with CP which "will increase rail transport options for shippers" 

East of the Hudson and bring about "new competition." M- ̂  82. However, the Board 

held as follows: 

Nonetheless, NYDOT and NYCEDC have cogently explained 
why the separate and confidential settlement agreements reached by 
CSX with CP/D&H and CN are, as presently configured, not 
sufficient lo satisfy the needs of east-of-the-Hudson shippers. Sgg 
NYS-24, confidential version. One deficiency in the CSX-CP 
haulage agreement may be the revenue factor CSX is to receive for 
this service, which the New York parties assert is considerably above 
their calculations of Conrail's URCS variable cost or fully allocated 
cost for existing movements along the Hudson Line. More 
importantly, numerous other restrictions sigmficantly limit the 
movements to which this privately negotiated haulage agreement 
would apply. 

' NYDOT and NYEDC, respectively. 

^ Sometimes called the "Hudson Line.' 
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We have carefully balanced the needs of the competing parties 
here, and strongly believe that we mu.st forcefully use this opportimity 
to lestore a modicum of the competition that was lost in the financial 
crises that led to the formation of Conrail. It appears that there will 
soon be sufficient capacity on the Hudson Line for safe service from a 
second fi-eight operator. 

Therefore, we will impose a condition requiring CSX to 
negotiate an agreement with CP to permit either haulage rights, not 
restricted as to conunodity or geographic scope, or similarly 
unrestricted trackage rights, over the east-of-the-Hudson line fi-om 
Fresh Pond to Selkirk (near Albany), under terms agreeable to the 
parties, taking into account the investment that continues to be 
required for the line. 

M- at 82-83 (footnote omitted).' 

The Board's formal order, set forth in Ordering Paragr^h No. 28 of Decision 

No. 89 at page 177 and repeated in Decision No. 102, was as follows: 

CSX must attempt to negotiate, with CP, an agreement 
pursuant to which CSX will grant CP either haulage right? 
unrestricted as to commodity and geographic scope, or trackage rights 
unrestricted as to commodity and geographic scope, over the east-of-
the-Hudson Conrail line thai runs between Selkirk (near Albany) and 
Fresh Pond (in Queens), under terms agreeable to CSX and CP, 
taking into account the investment that needs to continue to be made 
to the line. 

While CSX and NS opposed this outcome, it is the order of the Board, and the 

Board has in effect held that the grant of the rights in question is feasible and would be in 

^ The Board provided that if an agreement was not reached within 60 days of the effective 
date of the Decision, a proceeding would be initiated by the Board. Id- at 83. The 60 
days allotted and an extensiotx 20 days did not produce an agreement, the parties 
reporting an impasse. The present proceeding was then instituted by Decision No. 102. 

- 3 -



the public interest. The Board has held that there is sufficient capacity on the line for safe 

service "from a second fixight operator." at 83. We accordingly start from that point. 

CSX'S PROPOSAL 

CSX proposes to satisfy the Board's order that it grant CP "either haulage rights 

unrestricted as to commodity and geographic scope, or trackage rights unrestricted as to 

commodity and geographic scope" over the line in question through the grant of trackage 

rights meeting that description. Since CP has no presence in New York City and 

obviously will need te.-minal facilities there, CSX proposes to provide CP with access 

rights to all of the Conrail facilities in the Bronx and (Queens so that full and equal access 

to all shippers and facilities there will be granted to CP. 

The trackage rights and terminal access rights to be granted, in accordance with 

the Responsive Application of the New York Parties, will provide CP with a level of 

independence and freedom of action on the Vine, in fulfilling its position as a "second 

fi-eight operator" East of the Hudson, that was not provided for in any of the negotiations 

previously had between CSX and CP. No such independence was provided in the 

independent ratemaking arrangements, with required revenu*! factor, that were the 

technique used for providing access to CP in the October 1997 settlement agreement 

discussed in Decision No. 89,̂  or in the rate-making/haulage agreements that were 

* Copies of the agreements are set forth as exhibits to the Potter Verified Statement. That 
Statement also provides a brief history of the negotiations. 



contained in the terminable "Supplemental Rate Making Agreement" dated May 29, 

1998, between CSX and CP.' This latter Agreement was submitted to ihe Board with a 

lett jr of June 6,1998, as part of a (later rejected) proffer made by CSX tr> :he Board. 

Likewise, this level of independence and freedom of action cannot be provided by the 

altemative "haulage rights" approach referred to in Decision No. 89. 

CSX's proposal will give CP the rights: (a) to run its own trains wdth its own 

crews and equipment on the line in question; (b) to have access to all of the Conrail 

facilities in the Bronx and Queens being allocated to CSX on a basis of equality with 

CSX and to access all shippers served by such facilities equally with CSX; and (c) to 

intercliangt with the New York & Atlantic Railroad at Fresh Pond Jet. CP will not be 

dependent on moving its trains through a joint line or haulage move with CSX, as the 

earliei agreements contemplated; nor will CP be restricted to having its cars carried in 

CSX trains.* 

This degree of fi-eedom — for CP to set its own schedules and run its own 

operations, subject to the rights of CSX and of the passenger movements on the line' — 

will best serve the purposes sought by the Board in providing for the insertion of CF as a 

^ In other circumstances, such arrangements can be of considerable benefit to the parties 
and to the public interest. 

* Two forms of Agreement are proposed to implement the proposal: a Terminal Joint 
Facilities Agreement and a Trackage Rights Agreement. §££ Potter V.S., Exhibits 1 and 
2. 

' Included are those of the passenger authorities owning major portions of the line. 
CSX's proposal is, of course, subject to their rights. Potter V.S. at 16-17. mm 

wm 
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strong "second freight operator" on the line in question.' No arbitrary limitations on the 

number of train movements will be imposed and in the event that the demands of CSX 

and CP to transit the line exceed the line's freight capacity, CSX and CP will operate on a 

50-50 basis. §e£ Potter V.S. at 13 and Exhibit 2 at Article 2. 

Clcrly, r carrier of the size and strength of CP is competent and financially able 

to run an independent service usir p trackage rights over a I ne of about 140 mil (as 

perhaps a Class 111 carrier might not be). CP is a transcontinental carrier, a status enjoyed 

by no U.S.-based freight rail carrier. Its lines in Canada extend from Montreal in the East 

to Vancouver in the West. Its Delaware & Hudson subsidiary has extensive operations in 

the Eastem United States, and particularly in New York State, serving the Albany, NY 

region, and providing service over trackage rights on the Southem Tier Line from Buffalo 

throughout the westem part of New York State to northem Nev«r Jersey, and through other 

trackage rights routes to Philadelphia and Washington, D.C. In the Westem United 

States, its Soo Line serves the grain-producing states of North Dakota, Minnesota, 

Wisconsin and Illinois on a line reaching Chicago. The Soo Line connects with the 

Westem Canada lines of CP and in additi on serves Duluth. Service eastward from 

Chicago to the major Eastem Canadian metropolises of Toronto and Montreal is also 

' The Board noted that the president of Metro-North had testified that that company's 
portion of the line could easily and safely accommodated a second freight operator 
moving an additional six to eight scheduled trains each day, and that completion of the 
state-funded Oak Point Link, recently opened, will eliminate the most serious 
freight/passenger conflicts elsewhere on the line. Decision No. 89 at 83 n.l30. 
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provided by CP's St Lawrence & Hudson affiliate. Total freight revenues for CP and 

affiliates in 1997, according to its Form 40-F SEC filing, were 'i7 million 

(Canadian); net income was $469 million (Canadian). 

Given the Fioard's order that access to New Yoric City East of the Hudson must be 

gra'-.tcd either by trackage rights or haulage, the grant of trackage rights with full access 

tc all snippers and fa ities in the Bronx and Queens is a superior solution for each of the 

two companies. CP is a long haul carrier, not a short line; it presently competes with 

CSX and will compete with CSX's expanded system between a number of origination 

and destination pairs. The Board's order adds another aspect to that competition. Under 

CSX's proposal, not only will CP be fiee of dependence on CSX to carry or haul its trains 

or cars, but CSX will be freed from the awkward situation of moving its designated 

competitor's traffic. Each will have full freedom, without i-estraint as to commodities and 

as to the ultimate geographic origin or destination of the shipments, to serve the Bronx 

and Queens and, through interchange with the NY&A, elsewhere on Long Island. 

The grant of trackage rights substantially accepts the operating principles 

proposed by NYDOT and NYCEDC in their joint Responsive Application, 

NYS-11/NYC-10, filed October 21,1997, That filing recognized the principles of 

autonomy of operation betwe.' i CSX and the "trackage rights carrier," then unidentified, 

proposed by those New York Parties. The use of trackage rights, and nothing less, 

remained the position of the New York Parties throughout the case. their briefs. 



NYC-12 at 2, and NYS-27 at 16-18, the latter under the subcaption 'Trackage Rights 

Over the Hudson Line Is the Proper and Effective Remedy." 

The target of the parties' operations over the Hudson Line is to provide rail freight 

service to New Yoric City directly and not tlm>ugh Northern New Jersey. In recognition 

of this, CSX's proposal is to treat the entirety of the Bronx and Queens that is accessible 

on or from the line in question as a terminal joint facility area, accessible to CSX and CP 

alike. While CSX will, under the Transaction Agreement, be the operator of the facility, 

equal access will be granted to CP. And CP will be permitted to run its line haul trains to 

and from Oak Point Yard, the major Conrail/CSX yard in the area, to and from the 

Harlem River Trailvan Terminal, and to and from the interchange point with NY&A at 

Fresh Pond Jet.' §££ Potter V.S. at 10. A conventional joint facility agreement, of a sort 

which the Board might under appropriate circumstances independentiy order under 49 

U.S.C. § 11102(a), will afford CP the use of all of CSX's facilities and services in the 

Bronx and Queens. But there will be no continuing obligation on CP's part to use those 

facilities if it wishes to construct its own, and when that occurs, its financial obligations 

as to the joint facilities will be terminated. Potter V.S. at 12, Ex. 1 § 10(b). Full 

interchange rights with the New Yoric and Atiantic Railroad ("NY&A") at Fresh Pond 

Jet. will be provided, as will access to the intermodal facilities provided at the Harlem 

River Trailvan Terminal in the Bronx. §££ Potter V.S. at 10-11. Access to all shippers 

' The last movement is subject to any necessary ^proval of Amtrak, wliich is owner of 
Uie Hell Gate Bridge. 
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on the Conrail lines in the Bronx and Queens is furnished. The Board's goal of injecting 

competition here can be most effectively met through tl.e CSX j-roposal without any 

unusual constraints or dependencies of one canier upon the other. 

As discussed below under "Bases of Compensation," the ^ropriate 

compensation to be âid to CSX for the rights to be granted involves both (a) a fixed 

compĉ  snt, an annual interest rental, (b) a variable element, based on usage. These are 

the standard components of compensation imposed where the Board and its predecessor 

have sought to bring about new competition by rail in an area or to a point, as opposed to 

situations where the parties to a transaction that would otherwise reduce competition are 

required to provide competitive access to make up for the competition that their 

transaction will diminish, and (c) a requirement fully to fund any capital improvement 

deemed necessary by CP for its own operations. The requirement of a fixed annual 

interest rental will give CP a stake in the facilities it will be using and will thus give it an 

incentive to make full use of them. 

FREEDOM .HOM GEOGRAPHIC CONSTRAINTS 

The earlier settlement agreements with CP contained geographic constraints on 

the traffic which could be moved to New York City, designed to restrict CP to, in 

essence, "Canadian" origins and destinations. Those restrictions prevented CP from 

providing service between Chicago on the one hand and New York City East (f the 

Hudson on the other, via its route through Michigan and the Ontario Peninsula. The 



October 1997 Agreement'" restricted the originations/destinations of the movements to 

New York City East of the Hudson to points not served by CSX, thus eliminating 

movements to and from Chicago. Sg£ Potter V.S., Exhibit 3, % 5A(vii). The January 8, 

1998 letter" broadening the arrangements to include intermodal service was restricted to 

intermodal movements to and from Montreal. Both were restricted to tmck-competitive 

commodities. Those restrictions were a bone cf contention for the New York Parties. 

New York State complained that the October 1997 settlement agreement with CP 

contained "numerous exclusions and exceptions on the number of commodities, shippers 

and geographic area." NYS-27 at 23. The Board ruled in Decision No. 89 that such 

"geographic scope" restrictions were not to be imposed on the rights to be granted to CP 

under the Board's order. The trackage rights now proposed, of course, have no such 

restrictions in them. Moreover, CSX will not be "in the route" on CP's movements, 

giving further assurance as to customer confidentiality and independent competition 

between the two carriers. 

While the CSX proposal does not give local access to CP on the line between the 

Albany area and the New York City limits, it amply fulfills the essential purpose of the 

Board's condition. It is CSX's imderstanding that the preexisting state of competition, 

prior to the 1968 creation of the Penn Central Raihoad and the later inclusion of the New 

York, New Haven and Hartford in it, did not provide direct access to shippers on the 

Potter V.S., Exhibit 3. 

" Potter V.S., Exhibit 4. 
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Hudson Line north of the immediate New York medx)politan area. The overw whnmg 

bulk of the anticipated traffic on the East of the Hudson line will have origination and 

destination points within the Bronx, Queens or elsewliere on Long Island (by interchange 

with NY&A) and going to or coming from Selkirk and points beyond; as the Verified 

Statement of R.R. Downing indicates; about 80% of the carloadings now so originate or 

terminate from New York City, and the percentage will go higher as the number of trains 

carrying municipal solid waste increases as is projected by Conrail. Downing V.S. at 3. 

Because capacity remains an issue on the Hudson Line,'̂  it would be preferable to 

minitnize the use of the line by local trains and accordingly confine the second carrier to 

overhead rights with fiill access to the Bronx and Ĉ ieens. 

SUMMARY DESCRIPTION OF 
TERMINAL JOINT FACILITIES AGREEMENT 

A description of the Terminal Jouit Facilities Agreement is set forth in Potter V.S. 

at 10-12, and the proposed text of that Agreement is upended as Exhibit 1 to that 

Verified Statement. The parties to the Agreement are, besides CP and CSX 

Transportation, Inc. ("CSXT'), New Yoric Central Lines, LLC ("NYC"), which will be 

the owner of the facilities in question and will make them available to CSXT under the 

Operating Agreement presented in the Application. CSX/NS-25, Vol. 8B, at 122-59, 

The subject of the Agreement is "The Terminal," which is defined as "all of Conrail's 

See Downing V.S. at 2,4. 
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railroad operating properties, including track, right-of-way, structures, buildings and 

associated assets, located in the Boroughs of Bronx and (Queens, New Yoric City." 

(Recitals) Conventional piovisiotis for industrial and interchange switching are contained 

in Section 1 of the form of Agreement, as are conventional provisions as to delivery and 

receipt of cars (Section 2), inspection (Section 3) and mtemiptions or delays (Section 4), 

The basis of compensation to CSXT under the Agreement is described in Section 5 and is 

explained further under "Bases of Compensation" below. Standard provisions are also 

made for additions, retirements and alterations (Section 6), liability (Section 7) and 

employee claims (Section 8), An arbitration clause, conventional in joint facilities 

agreements, is provided in Section 9. Tbe term of the Agreement is for the full 25 years 

of the Operating Agreement between NYC and CSXT referred to above, plus any 

extensions thereof. However, CPR may terminate the Agreement at any time upon six-

months' advance written notice to the other parties, (Section 10) Presumably, such right 

would be exercised by CP if it constructed its own terminal facilities. If CSXT abandons 

all or substantially all of the "Subject Trackage" referred to in the Trackage Rights 

Agreement, and CP acquires such Subject Trackage and is still a party to the Joint 

Facilities Agreement, CP is entitled to acquire all ofCSXT's interests in The Terminal at 

fair market value (Section 11). Certain other conventional clauses are included. The 

foregoing summary, and that in the Potter Verified Statement, are qualified by the text of 

the form of Agreement in question. 
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SUMMARY DESCRIPTION OF 
TRACKAGE RIGHTS AGREEMENT 

The Trackage Rights Agreement is described at Potter V.S, at 12-15, and the text 

of it is appended as Exhibit 2 to the Potter V,S, Parties to the Agreement are CP, CSXT 

and NYC. The trackage rights extend to the entirety of the line from Selkirk Yard to 

Fresh Pond Jet., plus rights over the present interchange connection between CP and 

Conrail on the Albany Secondary Track to Selkirk, and thence to the connection with tiie 

portion of the line owned by Mefo North to the end of that ownership and contmuing 

over the Oak Point Link (owned by New York) into Oak Point Yard, tiience over tiie 

Freemont Industiial Branci from Oak Point Yard across the Hell Gate Bridge owned by 

Amtrak continuing to the point of interchange with the NY&A at Fresh Pond Jet 

(Article 1) While the rights granted by Uie Agreement are overhead, under the 

Agreement and under the Terminal Joint Facilities Agreement, as noted above, CP has 

the right to serve the Harlem River Trailvan Terminal directly (Article 3) and the 

remainder of the Terminal Area in the Bronx and Queens via switching. Use of the 

Subject Trackage is in common with CSX, and CSX has the exclusive right to grant other 

persons rights in the Subject Trackage. CSX retains control of the dispatching, 

management and operation of the trackage. There are no limitations on the number of 

trains run over the track by CP, except that if the combined demands of the parties exceed 

the freight capacity of the line, CP and CSX shall each have the right to use 50% of the 

freight capacity of the line. (Article 2) Standard operating provisions are provided in 

Articles 4,6, 7,8,9,10,11,12,13 and 14. These cover operating provisions, payment of 
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bills, maintenanr'̂ , benefits and alterations, management and operations, mileage and car 

hire, clearing of wrecks, liability and claims. Article 5 covers the compensation to be 

paid to CSXT and is discussed in "Bases of Compensation" below. Articles 15 and 18 

cover the term of the Agreement and iL̂  termination. The term of the Agreement is co

extensive with the 25-year term of the Operating Agreement between NYC and CSXT, 

plus any extensions thereof. As in the case of the Terminal Joint Facilities Agreement, 

CP may terminate it at any time upon six months' notice, CSXT may termiriate the 

Agreement upon a substantial continuing default, and following notice thereof, on the 

part of CP to perform its obligations. Any regulatory iq̂ proval or ownership approval 

required by CP to perform the Agreement shall be the responsibility of CP. Pursuant to 

the Board's order, CSX consents to the grant of the rights contemplated by the 

Agreement, subject to no liability, cost or expense on CSX for the operations of CP. 

Article 16, A standard provision for abandonment by CSX, with specified rights of 

purchase on the part of CP in such a case, is contained in Article 17, An arbitration 

clause similar to that contained in the Terminal Joint Facilities Agreement is provided in 

Article 19. Certain other conventional clauses are included. The foregoing summary, 

and that in the Potter Verified Statement, are qualified by the text of the form of 

Agreement in question. 

BASES OF COMPENSATION 

A central feature of CSX's proposal is the creation of the Bronx and the portion of 

Queeas served by the present Conrail line as a joint facility, completely open to access by 
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CP boUl in terms of Uie Conrail facilities allocated to CSX and in terms of access to 

customers and Uiird-party facilities. CP will Uius have Uie status of an owner with respect 

to Uie joint facilit:' area. All of the yards a' d local services allocated to CSX will be 

made available to CP, as will access to customers. Accordingly, fiill compensation is 

necessary in order to adequately compensate CSX/NYC as owner for Uieir facilities and 

services. The custom and practice - and the goveming statute and the Board's and its 

predecessor's rulings ~ in terminal areas is to require the user to fully share in the costs 

of operation, maintenance, administration of the facilities and also to participate in the 

capital process by providing a retum on a potion of Uie capital dedicated to Uie facilities. 

The compensation proposed accordingly has two parts - a variable part based on usage, 

corresponding with operaung, maintenance and administrative costs; and a fixed 

component covering access to the facilities, based on a share of the uiteiest on the capital 

uivolved. §s& Potter V.S. at 8-10,13-15. The agreements provide for a 10% factor as Uie 

aimual cost of capital as to the interest rental, wiiich is somewhat below the figure 

produced by the Board's annu.̂  report on the subject. This is in an effort to avoid 

controversy and provide a fair, if somewhat understated, figure. M- ai 15. The guiding 

principle is Uiat of "condemnation" of the capital dedicated to Uie facility (or a portion 

(hereof) wiUi its Fifth Amendment "takings" basis and implications: When Uie Board has 

ordered a joint use of facilities, failing agreement of the parties, compensation is to be 

awarded "under the principle controlling compensation in condemnation proceedings." 

IS 



49 U.S.C. § 11102(a).See Union Pac. Corp. - Control - Missouri Pac Corp.. 

366 l.C.C. 459, 576 n.l 14 (1982), gjSOdmmn mt am Southern Pac Transport Co. v. 

ICC. 736 F.2d 708, 723-24 (D.C. Cir. 1984), ££r£. denied. 469 U.S. 1208 (1985); 

Missouri-Kansas-Texas R R. Co. v. Kansas Citv Terminal Rv. Co.. 198 l.C.C. 4 (1933); 

St Louis Southwestern Rv. Co. - Tracka fe Rights Over Missouri Pac. R.R. Co.. 

81.C.C.2d213(1991).'* 

To be sure, other measures of compensation to applicants are applied where 

competitive access is mandat.̂  to cure a reduc ion of competition that is caused by a rail 

combination passed on by the Board. Neither the text, the philosophy nor the 

constitutional imperative of the "condemnation" principle in Section 11102(a) is 

applicable in those situations. The Board's conditioning powers undCi Section 11324(c) 

are pertinent Uiere. Thus, in the UP/SP case, where extensive trackage rights were WKtfk 

granted by agreement to BNSF in order to cure massive 2-to-l situations caused by the 

combination of UP and SP, relatively nominal switching charges for handling between 

the landlord and tenant railroads were agreed to by the parties and their application 

That has been Uie standard for over 70 years. SfiE § 3(4) (later Section 3(5)) of Uie 
Interstate Commerce Act, as added by the Transportation Act, 1920, c.91, § 405,41 Stat. 
479-80. The compensation is generally paid by way of "interest rental" rather than in a 
lump sum (see the next footnote), but the economics are the same except that the original 
owner finances the party awarded the rights, who need not find his own lender. 

The Kansas Citv Terminal case established the concept of "interest rental" and the two-
factor compensation system (part fixed interest rental, part variable usage charge) used 
under Section 3(4) (later Section 3(5)) of the old Interstate Commerce Act and its 
successors. Section 11103(a) and later Section 11102(a) of titie 49 U.S.C. Uiereafter. See 
198 l.C.C. at 31-32. 
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broadened by Uie Board; and trackage rights fees of less Uian Uie Board would have 

imposed were agreed to." And in the present case, to the extent 2-to-l situations were 

created, such as in the Indianapolis area, a nominal 290 a car mile trackage rights charge 

and cost-based switching were provided by agreement of the parties and held by the 

Board to be appropriate. Decision No. 89 at 94. 

While nominally the Board's conditioning power is being used here in connection 

wiU' Uie competitive access to be granted CP, Uiat power is not being used to lectify a 

transaction-related diminution of competition. RaUier, Uie Board's condition is in 

substance a condemnation, not a rectification of a competitive harm done by the 

Transaction. The Board's order here seeks to "use this opportunity to restore a modicum 

of the competition that was lost in Uie financial crisis Uiat led to Uie formation of 

Conrail," Decision Nc, 89 at 83, Conrail commenced operations in 1976. That financial 

crisis involved the deteriorated condition of the Eastem railroads at the end of Uie 1960s 

and in Uie early 1970s; Uie inflation and economic stagnation caused by Uie Middle East 

The trackage rights and the related compensation terms in UP/SP were prophylactic to 
the transaction; Uiey were intended to "allow BNSF to replace Uie competition Uiat will 
be lost when SP is absorbed into UP." Union Pacific Corp. - Control and Merger -
Southern Pac. Tramp. Co . F.D. No. 32760, Decision No. 44, served Aug. 12,1996, 
at 124. For Uie level and stmcture of Uie tim;kage rights payments, set by agreement of 
Uie parties and "lower Uian we [Uie Board] would set," ggg id. at 140-44. All charges 
were variable wiUi use. The lines generally were not heavily burdened by passenger 
operations (unlike Uie Hudson Line), and accordingly Uiere was little prospect Uiat BNSF 
would have a frequency of movements approximating UPSP. Here, Uie extensive 
passenger constraints on the line and Uie 50-50 agreement indicate parity of opportunity 
and operations between Uie two carriers, making a fixed annual interest rental for Uie 
rights in The Terminal, and also in the trackage rights over the Hudson Line. 
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oil crisis; and the disastrous merger of the Pennsylvania Railroad and the New Yoiic 

Centi^ in 1968, which led to Uie Penn Centi-al bankmptcy in 1970. As to Uiose events, 

CSX is an "innocent third party"'* requiring condemnation-style compensation. The 

financial crisis had nothing to do with the present Transaction. CSX, as a party to the 

present Transaction, should not be made to pay for the consequences of history as part of 

Uie price of the present Traasaction, as it would have to pay if the Transaction itself had 

lessened competition East of Uie Hudson. The position of CSX and NYC here is Uiat of 

conscripts, not that of parties who have reduced competition and must fix that which they 

have broken. The "condemnation" standard of compensation is a? propriate and required 

by law and the Constitution here.'̂  

To put Uie mattrr another way, it makes no difference that the terminal trackage 

rights in question are being awarded as part of a proceeding involving a rail carrier 

combination. Since the Applicants here were not responsible for the diminution in 

competition in Uie 1960s or 1970s, which Uie Board's order is attempting to restore, Uiey 

should be treated as if they were non-applicants. The Board has made it plain that a non-

applicant in a rail combination proceeding tbat is the subject of an order of terminal 

trackage rights is entitled to have compensation on the basis of the statutory and 

constituu .-lal standard in Section 11102(a) (then Section 11103(a)). ŝs. Decision 

'* See Union Pac. Corp. - Control and Merger - Southern Pac. Rail Corp.. F,D, 
No. 32760, Decision No. 47, served Sept. 10,19% (''UP/SP No. 471 at 15. 

" This is the case regardless of what form of access the Board prescribes. 
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No. 44, UP/SP. F.D. No. 32760, served Aug, 12,1996, at 150-51, discussing Tex-Mex's 

terminal trackage rights application in Sub-No. 14 in that docket over Houston Belt 

Terminal Railroad ("HBT'), a non-applicant. While Uie Board later concluded Uiat HBT 

was not entirely an "innocent" party — Tex-Mex pointed out that HBT's two owners 

were UP/SP, the applicants whose combination caused massive two-to-one situations, 

and BNSF, the beneficiary of major trackage rights to cure those competitive impacts 

(UP/SP No. 47 at 15) — the Board made it plain that a true "innocent" party on which 

there was an imposivion of trackage rights would be entitied to condemnation-style 

compensation, 

Clearly, a condemnation form of compensation is warranted as to the joint 

facilities in the Bronx and Queens. Because the two carriers, CSX and CP, will have 

equal use of the terminal facilities, a fixed interest rental will be most appropriate and 

will encourage CP to make full use of the terminal facilities and to develop service to 

shippers in New Vork City." And Uie compensation that ought to be awarded CSX for 

18 

The principle of condemnation-style compensation has been, however, followed where 
terminal trackage rights are awarded, in a rail combination, over a facility jointly owned 
by an applicant and a non-applicant, even though the applicatio.n caused the competitive 
harm being redressed through the terminal trackage rights. §££ Union Pac. Corp. -
Control - Missouri Pac. Corp.. 366 l.C.C. at 572, 576 n.l 14 (1982) (DRGW terminal 
trackage rights over facility joinMy owned by MP (applicant) and ATSF (non-applicant)). 
" In certain cases, the Board has provided for the interest rental, which is "calculated by 
multiplying the valuation basis by the pre-tax railroad cost of capital" and then put on a 
monthly basis by dividing it by twelve, to be allocated to the party receiving the rights on 
the basis of its percentage usage of the lines on a monih-by-month basis, rather than on a 
fixed-share basis. See 5/. Louis Southwestern Rv. Co. - Trackage Riehis Over Missouri 
Pac R.R. Co.. 8 l.C.C.2d 213 (1991) (variable monUi-by-monUi allocation of interest 

Footnote continued on next page 
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CP's rights to use the Hudson Line between Selkirk/Albany and Uie New York City line 

is quite similar. While there is not proposed any CP access to the local shippers on the 

line from Selkirk/Albany to the New Yoric City line, in economic terms the -edo. iinant 

use of the line will be to access the shippers in the City, including access to the municipal 

waste movements, the Hunts Point market, and the Harlem River Trailvan Terminal. No 

arbitrary limits will be imposed on the amount of use which CP can make of the line, 

although, in case the demands of CP and CSX exceed the freight capacity of the line, the 

two will share it 50-50, â i obviously fair arrangement. Thus, CP's position as to the 

Hudson Line itself will be substantially that of a co-owner, and compensation on a 

co-owner basis will be appropriate for it, just as it is for the joint facilities in the Bronx 

and Queens, Here again the trackage rights are not being awarded to rectify a 

competitive harm caused by the Transaction but to rectify the consequences of historic 

events of a generation ago, for which CSX had no responsibility. 

SUPERSESSION OF OCTOBER 20,1997 
SETTLEMENT AGREEMENT 

In November 1998, CSX terminated Uie May 29,1998 Agreement wiUi CP 

pursuant to its termŝ '' since the Board had not accepted CSX's June 6, 1998 proffer as 

Footnote continued from previous page 
rental effected with respect to trackage rights between Kansas City and St, Louis). 
Where terminal facilities are shared equally and access to those facilities is over a single 
line from a single direction over which the two parties have equal freight rights in the 
event of capacity constraints, the variable allocation method appears to be inappropriate. 

^ May 29, 1998 Agreement, ^ 4; Exhibit 5 to Potter V.S. 
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Uie only condition on CSX's East cf Uie Hudson rights. The October 20,1997 

Agreement and the related intermodal letter of January 1998̂ ' remain in full force and 

effect. They are, however, inconsistent with and superfluous to the grant to CP of 

trackage rights unrestricted as to commodities and geographic scope proposed herein. 

They were entered into as part of a settlement agreement under which CP was to seek no 

fiirUier relief in Uie case,̂ ^ CSX, in its filing wiUi Uie Board on November 12,1998, 

attempted to preserve freedom to negotiate with an "East of the Hudson" carrier other 

Uian CP, but the Board rejected that approach in its Decision No. 102 and thus ordained 

that CP would be the "second fiwight operator" to New York City East of Uie Hudson. 

While the Board, in its discretion and wisdom, has decided to make CP the vessel for Uie 

bringing of a second fi-eight operator competitor into the New York "East of the Hudson" 

market, a result inconsistent wiUi Uie CP October 1997 settlement agreement has been 

reached. While it appears that this happened through no affirmative action by CP, it 

would be inequitable to require CSX to continue to perform its part of the bargain made 

with CP in October 1997.̂ ^ Moreover, the possibility of CP's use of its independent rate-

'̂ Respectively, Exhibit 3 and Exhibit 4 to Potter V.S. 

The now terminated May 29,1998 Agreement also so provided. 

The Board's policy of encouraging voluntary settlements should also be considered. 
Future applicants before the Board will be remctant to enter into voluntary settlements if, 
when the Board finds it necessary to use the counter-party in the settlement to fulfill an 
objective of the Board, by awarding the counter-party relief that it forewent in the 
settlement, the counter-party will still keep what it got in the settlement. The relief 
requested herein, while obviously leaving Uie Board's policy favoring settlements 
somewhat weakened — inevitably becau.se of the Board's desire to provide a second rail 

Footnote continued on next page 
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making authority under that agreement should not be permitted to distract CP from the 

fullest possible competitive 'jse of its trackage rights. Thus, as part of CSX's proposal, 

CSX asks Uiat Uie Board terminate Uie rights granted to CP under Uie October 20,1997 

Agreement (and any rights attaching to the January 1998 letter), either by the use of its 

overriding authority under 49 U.S.C, § 11321 or as a condition upon the Board's grant to 

CP of the trackage rights, and CP'S acceptance thereof, as proposed herein. 

CONCLUSION 

The Board's action in imposing the condition in Ordering Paragraph No. 28 in 

this case was a conscious departure from precedent, since it created a situation in which 

the East of the Hudson shippers in the New York area would be served direcUy by two 

rail carriers, rather than the single carrier serving them prior to the Transaction before the 

Board. While the price that CSX paid for its 42% interest in Conrail and the allocation of 

the Conrail NYC facilities and routes (owned and trackage rights) to it was not an 

excessive price, it was a full price, determined in competitive bidding and competitive 

negotiations involving CSX and NS. Now, by order of the Board, new competition is to 

be created East of the Hudson. CSX has bowed to that, but fundamental fairness and 

Footnote continued from previous page 
operator in the form of CP — will maintain the settlement policy as much as possible 
under the circumstances. 

*̂ This would include the rights granted under the related Marine Intermodal Agreement 
between CSX Intermodal, Inc. and CP, which was part of the settlement and was attached 
as an exhibit to the October 20,1998 Agreement. Ss& Exhibit A to Exhibit 3 to the Potter 
V.S. 
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FifUl Amendment considerations dictate that a price based on full retum, interest rental 

"condemnation" principles be paid for the rights that CSX is giving up in sharing its 

property with CP. 

In an effort to create a situation wliich meets the substance of Uie New York 

Parties' Responsive Application and the Board's order and affords CP a very high level 

of autonomy on the Hudson Line and in the New York meti Opolitan area, CSX proposes 

to give up a major portion of the value that it obtained wiUi respect to the Hudson Line, to 

its East of the Hudson access, and to Uie Conrail facilities and rights in Uie Bronx and 

Queens. Under the Transaction Agreement, it cannot be compensated for the effects of 

the Board's Ordering Paragraph No. 28 oUierwise than by the compensation to be ordered 

by the Board to be paid by CP; no adjustment in Conrail's purchase price as between 

CSX and NS is permitted. § 8.4(bXv), CSX/NS-25, Vol. 8B at 59. In exchange for Uiis 

proposal and for CSX's in effect sharing its ownership of these assets and rights with CP 

— not as a remedy for a coruiition caused by Uie Transaction — CSX must depend on Uie 

Board's faimess and precedents for its just compensation. 

Resentfully subm. jd. 

Samuel M. Sipe, Jr. 
David H. Cobum 
Steptoe & Johnson LLP 
1330 Connecticut Ave., N.W. 
Washington, D.C. 20036-1795 
(202) 429-3000 

Dennis G. Lyons 
Amold & Porter 
555 Twelfth Street, N.W. 
Washington, D.C. 20004-1202 
(202) 942-5000 
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BEFORE THE 

SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 

NORFOLK SOUTHERN RAILWAY CORPORATION 
-CONTROL AND OPERATING LEASES/AGREEMENTS-

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

VERIFIED STATEMENT 
OF 

STEVEN A. POTTER 

My name i s Steven A. Potter. I am Assistant Vice President-

I n t e r c a r r i e r Agreements f o r CSX Transportation, Inc. i n 

Jacksonville, Florida. I have held t h i s p o s i t i o n f o r f i v e years. 

In my 17-year career with CSXT and predecessor companies I have 

held a v a r i e t y of positions i n the Marketing, Finance and 

Strategic Planning Departments including heading the f e r t i l i z e r 

marketing group and a d i s t r i c t sales o f f i c e . In addition to my ĵmrnrnm̂  

i n t e r c a r r i e r agreements duties, I am also responsible f o r planning 

for the Shared Assets Areas created by the Conrail Transaction. 

The I n t e r c a r r i e r Agreements group, which. I head, i s 

responsible f or j o i n t f a c i l i t y contracts and t h e i r administration. 



interline switching arrangements and administration, and audit and 

field financial control functions. Included within joint facility 

contracts are trackage rights agreements, haulage agreements and 

terminal operating agreements. 

I am familiar with the various types of trackage rights 

arrangements which CSXT enters into with other railroads and with 

the typical joint f a c i l i t i e s arrangements customarily entered into 

between railroads sharing terminal fa c i l i t i e s . 

I was one of the members of the tea "sponsible for 

negotiations with Canadian Pacific Railway Company and affiliates 

("CP") over issues raised by that company in the CSX-NS-Conrail 

proceeding, which resulted in two settlement agreements I will 

describe below. I was involved in formulating CSX's position 

throughout, and participated in many of the face-to-face-

negotiations . 

I have organized this Verified Statement as follows: 

m 

A. History of Negotiations with CP. 

1. The settlement agreements with CP in which CP agreed to 

support the Application. 

2. CSXT's efforts to negotiate an arrangement with CP in 

compliance with the STB's Condition No. 28. 



B. Description of CSXT's Proposal to the Bo^rd 
in Response to the Board's Decision No. 102. 

1. A Terminal Joint F a c i l i t i e s Agreement under which CP 

would have access to yard f a c i l i t i e s and, by CSXT 

switch, to customers in the Bronx-Queens Terminal area 

and interchange to New York and Atlantic Railroad 

("NY&A") 

2. A Trackage Rights Agreement granting CP trackage rights 

between i t s point of access to Selkirk and New York 

City.^ 

3. General comments on the proposed agreements. 

In my opinion, the Terminal Joint Faci l i i : ies Agreement 

offered by CSXT in this submission to the Board ref lects a 

standard approach to joint f a c i l i t i e s operation and compensation, 

of a sort tradit ional ly used between large c a r r i e r s . The Trackage 

Rights Agreement i s commonplace in i t s operating terms and follows 

the same principles of compensation as does the Terminal Joint 

F a c i l i t i e s Agreement. Each meets the Board's objectives of giving 

CP access to the New York City r a i l market.^ 

' Attached as Exhibit 1. 
^ Attached as Exhibit 2. 
' I do not mean to suggest that i t i s usual or customary for any rai lroad to 
make i t s investment in capital assets available to con^t i tors on the terms in 
these agreements. Quite the contrary; CSXT would not voluntarily make i t s 
investment available to a conpetitr- for purposes of ser^'ing customers on 
anything nearly as favorable as the cerms in these agreements. Overhead 

footnote continued on next pa^e 



A. Thm Smttlmmmat AQxmmamntm with CP. 

CSXT and CP (including i t s subsidiaries Delaware & Hudson 

Railway Company and St. Lawrence & Hudson Railway Company Limited) 

entered i n t o a voluntary settlement agreement e f f e c t i v e October 

27, 1997. That agreement i s attached as Exhibit 3.* In that 

agreement, CP agreed to support the j o i n t a c quisition of Conrail 

by NS and CSXT and not to seek conditions against CSXT. In 

exchange, CSXT granted CP a set of favorable commercial 

arrangements allowing CP to u n i l a t e r a l l y market certain t r a f f i c to 

and from New York and Philadelphia. These generous rate-making 

a u t h o r i t i e s granted CSX a fix e d revenue factor , and granted CP 

aut h o r i t y to negotiate prices d i r e c t l y with customers without 

p r i o r negotiation, concurrence, or even knowledge of CSXT. Jn 

ef f e c t , CSXT agreed to "wholesale" to CP the service between 

footnote continued from previout page * 
trackage rights are almost always granted to another railroad as an op«rating 
convenience B2t to reach shippers. Terminal operating agreen«nt8 ^re 
usually designed to address situations where the terminal f a c i l i t i e s are to be 
j o i n t l y owned at the start of their construction, or where one (or both) 
railroad(s) has perceived great operational/financial advantage i n closing i t s 
f a c i l i t y and entering into a jo i n t f a c i l i t y arrangement with the other. I have 
attempted to structure the two agreements offered to the Board as customary 
arrangements to eliminate controversy over their terms. Nonetheless, neither 
the Board nor any t h i r d party should misunderstand -- these arrangements are 
being compelled; they are not voluntary. 

Confidential rate information not relevant to this proceeding has b««n 
redacted from a l l attached existing agreements. 



Albany and New York (and Philadelphia) leaving CP free to compete 

at the "retail" level directly to customers. 

The authority granted was limited to new, truck competitive 

traffic that CP could promote to and from customers located in 

Canada, CP's home service territory where CP has strong commercial 

relationships with Canadian manufacturers and producers. 

As part of the October 20, 1997 Agreement, and annexed as 

Exhibit A to i t , there was an agreement between CP and CSX 

Intermodal, Inc. ("CSXI") providing, similarly, required revenue 

factors for CSXI and rate-making authority to CP on joint 

movements of marine intermodal containers between the New York 

area and the Montreal/Toronto corridor. See Exhibit A to 

Exhibit 3 to this Statement (the "Marine Intermodal Agreement"). 

On January 8, 1998, CSX and CP entered into an informal 

letter understanding of their intent to extend the East of the 

Hudson arrangements made in the October 1997 Agreement to 

intermodal traffic. See Exhibit 4 hereto. 

On May 29, 1998, CSX and CP entered into a Supplemental Rate 

Making Agreement, the purpose of which was to grant CP additional 

commercial rights to New York in the hope that once those rights 

were demonstrated to certain New York governmental interests, 

those governmental interests might agree to support the Control 

Transaction. CSX reserved the right to terminate that agreement 



in the event that the arrangements i t had worked out with CP did 

not result in approval of the Transaction without other materi^'l 

conditions involving "East of the Hudson."* 

Neither the original settlement agreement, with the generous 

commercial access which i t granted, nor the proffered Supplemental 

Agreement, which went even further, was deemed acceptable to the 

Board as addressing the demands of various parties relating to 

competitive access in New York City i t s e l f . 

The Board therefore imposed condition No. 28 in which i t 

directed CSXT to attempt to negotiate either a trackage rights 

agreement or a haulage agreement meeting certain specifications 

with CP. I was given primary responsibil ity for that negotiating 

e f for t . CSXT made a number of proposals to CP, but these were a l l 

deemed unacceptable to CP. In the course of these negotiations, we 

considered several alternatives, most of which involved haulage 

arrangements. I led the CSXT negotiating group and, in my 

opinion, the main reason we were unable to reach an agreement was 

' At the close of the Oral Argvuaent in this case on June 3, 1998, the Board 
requested that CSX proffer to i t those settlement agreements or other 
arrangements that CSX would accept as conditions to Board approval of the 
Transaction. CSX coitplied and proffered a condition which would have, in 
effect , imposed the rate making authority provisions of the May 29, 1998 
agreement as an STB condition of approval of the Transaction. That condition 
was not iitposed; Ordering Paragraph No. 28, among other conditions, was 
imposed. 



the fundamental nature of haulage arrangements: they are always 

i n d i v i d u a l l y t a i l o r e d to meet the goals of each of the p a r t i e s . 

Inherent i n haulage arrangements i s a strong element of 

cooperation, where each party sees advantages to i t s e l f i n the 

creation and continuance of the arrangement and where each prefers 

the contractual r e l a t i o n s h i p to a l l other a l t e r n a t i v e s . There i s 

l i t t l e h i s t o r y of haulage being imposed on transactions by the 

Board or i t s predecessor. The cases where trackage r i g h t s are 

imposed are much more numerous. I believe that the reason f o r 

t h i s i s : By t h e i r nature, a l l haulage arrangements are unique. 

There i s no set of standard terms, generally recognized i n the 

industry as "haulage." Rather, the expression emir races a large 

number of i n d i v i d u a l l y crafted negotiated arrangements to meet 

mutually agreed objectives with a few basic common elements. In 

the present s i t u a t i o n , as a r e s u l t of the Board imposing a 

condition on t h i s Transaction granting CP access to customers i n 

New York City, CP w i l l be a major competitor with CSXT i n H market 

which CSXT has spent a great deal of money to reach and which CSXT 

hopes to develop. Perhaps the Board w i l l understand why i t proved 

impossible for CSXT and CP to reach mutually acceptable terms of a 

non-standard contract r e q u i r i n g close cooperation, i n these 

circumstances. 



On November 10, 1998, CP advised the Board by l e t t e r that i t 

f e l t an impasse i n the negotiations had been reached. CSX 

confirmed t h i s by l e t t e r on November 12, 1998. The Board then 

commenced chis proceeding. That has led CSXT to t h i s submission 

of proposed contracts. The proposed contracts would give CP equal 

use opportunities of a l l the Conrail assets allocated f o r 

operation by CSXT i n the Bronx and Queens, NY. Although CSX has 

paid over $4 b i l l i o n f or the r i g h t s i n Conrail's assets, CP w i l l 

have r i g h t s to use the prescribed portions of^ those Conrail assets 

under customary industry terms for j o i n t f a c i l i t i e s operations and 

trackage r i g h t s . CP w i l l have absolutely no ob l i g a t i o n to put i t s 

own c a p i t a l at r i s k , except to the extent necessary to accommodate 

i t s ovm operations. 

B. D<«cription of thm Wzopommd Contracts. 

We have structured the two contracts i n a manner that w i l l 

give equc-'l r i g h t s to CP to transport t r a f f i c over Selkirk to and 

from the Cicy of New York via Conrail's Hudson Line on the east 

side of the H.'dson River. We assume that CP w i l l be u n w i l l i n g to 

purchase an equal i n t e r e s t i n the assets which i t w i l l be using, 

so we have taken as our guide past industry agreements and STB/ICC 

decisions granting s i m i l a r r i g h t s . These industry and leg a l 

precedents recognize that a party can acquire r i g h t s and 



compensate an owner for those rights without actually investing 

capital in the assets to be used. This is accomplished by an 

arrangement known as "interest rental" which calls for a 

percentage sharing of the cost of capital the owner has invested 

in the assets. Instead of "buying in" to the asset by paying the 

owner the new entrant's share of the fair market value of the 

facility (an amount of cash which the new entrant would have to 

raise in the capital markets or use capital funds of its own), the 

new entrant simply pays the owner a "cost of capital"-type return 

on the new entrant's share of the facility. Thus, the owner in 

real economic terms provides financing to the new entrant through 

the "interest rental" mechanism, and reduces the risk of the 

financed party. This approach affords the user, here CP, the 

opportunity to avoid an up-front capital expenditure for the 

asset, while s t i l l compensating the owner for its investment. 

Some examples of industry agreements applying this principle, 

with which the Board may have some familiarity, are the Richmond 

Fredericksburg & Potomac's Potomac Yard agreement and the Indiana 

Harbor Belt Railroad's arrangements under which non-stockholders 

pay a surcharge in respect of their access to the company's 

facil i t i e s . In each of these cases, Icng-standing and productive 

relationships were built on the principle. 



We have structured the two contracts i n a manner that w i l l 

give as close to equal r i g h t s to CP as possible recognizing that 

neither CP nor the New York Parties backing i t are l i k e l y t o be 

w i l l i n g t o invest a s u f f i c i e n t sum out-of-pocket to acquire a 50% 

ownership of the NYC-owned l i n e , the f r e i g h t operating r i g h t s on 

the portions o- the l i n e owned by the passenger a u t h o r i t i e s , or 

the terminal assets. 

1. Toxminal Joint F a c i l i t i e s A g r a — n t Undar Which 
CP Gains Aooass to Yard F a c i l i t i a s ; by CSXT 
Switch, to Customars i n tha Bronx-Quaans Tarminal; 
and to Intarchanqa With tha NT<A 

This f i r s t proposed agreement establishes a j o i n t f a c i l i t y 

for the terminal operations, defined as a l l Conrail r a i l operating 

properties i n the Bronx and Queens. Exhibit 1 at 1. CP w i l l have 

equal access with CSX to a l l shippers and f a c i l i t i e s i n those 

Boroughs. I have structured the proposed contract as separate 

from the Albany area to New York trackage r i g h t s contract 

p r i m a r i l y due to the difference i n operations. On the l i n e from 

Albany to New York City, CP w i l l operate t r a i n s on i t s own behalf. 

Within the Bronx-Queens Terminal, i t i s e f f i c i e n t to have only op.e 

c a r r i e r operating, so CSXT w i l l perform a l l operations, except 

that CP's trackage r i g h t s w i l l extend w i t h i n the Terminal t o 

enable CP to operate i t s own t r a i n s i n t o and out of Oak Point 

Yard, the major Conrail yard i n the area, to and from the Harlem 

W 
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River Trailvan Terminal (where CP w i l l be able to pick up and 

deliver t r a f f i c directly)and to and from the interchange with the 

NY&A at Fresh Pond Junction. • 

I t i s customary for a single carrier to perform a l l the 

operations within a congested Terminal. That w i l l be done here. 

Oak Point Yard i s not among Conrail's larger yards. Cars moving 

for the account of CP w i l l be picked up from, and delivered to, 

industry sidetracks for the account of CP. See Exhibit 1, S 1. 

This w i l l give CP access to every customer within the terminal 

with no need whatsoever to maintain switch crews or local yard 

operations. This substantially reduces CP's day to day financial 

risk. Under the Trackage Rights Agreement, CP w i l l have the right 

to operate i t s trains to and from the Oak Point Yard, to and from 

the Harlem River Trailvan Terminal, and to and from the Fresh Pond 

NY&A interchange. Exhibit 2, Articles 1 & 3. Locker and related 

f a c i l i t i e s w i l l be provided for the CP line-haul crews at Oak 

Point Yard. CSXT w i l l perform a l l train make-up and break-up 

within the Oak Point Yard. Having a single operator i s more 

efficient than having two carriers try to operate a clas s i f i c a t i o n 

yard. 

This arrangement also reduces CP's financial risks associated 

with East of the Hudson operations. CP w i l l be required to pay a 

usage-based proportion of a l l direct and associated expenses 

11 



related to the operation and maintenance of the Bronx-Queens 

Terminal, including the pick-up and delivery functions to the 

extent performed by the Terminal operator. Exhibit 1, § 5. 

However, i t w i l l not have to hire, train and compensate switching 

crews or station switching locomotives. 

In addition, i f CP elects not to exercise i t s rights under 

this agreement to operate i t s own trains to reach the NY&A, CSXT 

w i l l perform switching to and from the NY&A. Id., § 1(b). 

CSXT recognizes that CP may ultimately w'ant to build i t s own 

f a c i l i t i e s in connection with i t s service to this area. 

Accordingly, the proposed agreement leaves CP free to construct 

i t s own f a c i l i t i e s , at i t s own expense. CP i s not recuired to 

allow CSXT to use these f a c i l i t i e s , even i f C.«XT offers to share 

in their cost. This i s a traditional Joint F a c i l i t y approach. I t 

may be contrasted with the Shared Assets Areas Agreements 

involving CSXT and Norfolk Southern ("NS") where either party has 

the right under certain conditions to take advantage of a capital 

investment made solely by the other by offering to "buy i n . " The 

primary difference, of course, i s that CSX and NS paid *or the 

Conrail assets, whereas CP has not. I f CP constructs i t s own 

terminal f a c i l i t i e s , i t may terminate the Terminal Joint 

F a c i l i t i e s Agreement on six-months' notice. Id., § 10. 
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2. Trackaga Rights Agraanant Granting CP 

Rights Batwaan Salkirk/Albany and Naw Tork City 

This complementary agreement proposed by CSX would govern 

overhead operations by CP from Albany to Conrail f a c i l i t i e s i n New 
e> 

York City.* This document i s structured as a customary j o i n t 

f a c i l i t y type of trackage r i g h t s operation. Under i t , CP has the 

r i g h t to run as many overhead t r a i n s over the l i n e as i t cares t o , 

up to the point where the capacity constraints preclude more 

t r a i n s . Exhibit 2, A r t i c l e 2. At that point, unless capacity i s 

increased, CP and CSX would be e n t i t l e d to use 50% of the f r e i g h t 

capacity of the l i n e . I d . CSXT's commercial contracts with 

cui-comers w i l l need to address t h i s contingency, of course. 

As with any t y p i c a l j o i n t f a c i l i t y , each party w i l l share — 

on a proportionate usage basis — i n the cost of operating and 

maintaining the j o i n t f a c i l i t y . I d . , A r t i c l e * 5 . I f CP desires to 

make c a p i t a l improvements t o accommodate i t s new access, i t may 

make them at i t s sole expense. I d . , A r t i c l e 9(b). Other c a p i t a l 

improvements made to the f a c i l i t i e s w i l l be the r e s p o n s i b i l i t y of 

CSXT and w i l l be added to the i n t e r e s t r e n t a l base value of the 

j o i n t use assets. I d . , A r t i c l e 9(a). 

* Access to the Selkirk Yard from a point to the northwest of Selkirk currently 
used in connection with Selkirk interchange between CP and Conrail i s provided 
m this Agreement. A r t i c l e 1. 
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As indicated above, however, CSX i s not proposing that CP 

make any i n i t i a l c a p i t a l investment. The cost of c a p i t a l invested 

(as defined as the f a i r market value of the j o i n t f a c i l i t y assets, 

i n t h i s case, the owned portion of the Hudson Line and the f r e i g h t 

r i g h t s on the portion owned by the passenger auth o r i t i e s ) w i l l be 

shared on a 50-50 basis through i n t e r e s t r e n t a l , as i s the custom 

i n the industry f o r joint-use properties. See i d . , A r t i c l e 5. 

As the Downing V e r i f i e d Statement points out, there are 

capacity constraints on the Hudson Line and an eight-hour window 

of operations (at night) i s applicable to a major segment of the 

l i n e . For these reasons, CSX proposes not t o extend l o c a l access 

r i g h t s to CP north of the New York City c i t y l i m i t s , and access to 

the r e l a t i v e l y few shippers on that portion of the l i n e w i l l be 

l i m i t e d to CSX. Currently, according to that statement, about 80% 

of the t r a f f i c relates to movements generated from or to the 

Bronx, Queens or elsewhere on Long Island (by interchange w i t h 

NY&A) to and from Selkirk and beyond and with increasing demand 

for movements of the City's s o l i d waste by r a i l on the l i n e from 

points i n the Terminal Area, that percentage w i l l increase. The 

overhead feature w i l l not, accordingly, materj.ally a f f e c t the 

c a p i t a l value of the Hudson Line to CP since i t s primary value i s 

i t s access to the i n - C i t y r a i l f a c i l i t i e s and shippers i n the 

Bronx and Queens and i t s access to Long Island via the NY&A. 
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As i s the case i n both Agreements, i n t e r e s t rental i s to be 

calculated based on f a i r market "across the fence" valuation f o r 

the land, and reproduction cost new less depreciation for the 

track, structures, etc. The rate of return i s based on the 

industry cost of c a p i t a l , and the " i n t e r e s t r e n t a l " factor so 

calculated i s then shared cn a 50-50 basis f or property dedicated 

to the j o i n t advantage of the two i n t e r e s t s . The agreements 

provide f o r a 10% fac t o r as the annual cost of c a p i t a l (Exhibit 1, 

§ 5; Exhibit 2, A r t i c l e 5), which i s somewhat below the f i g u r e 

produced by the Board's annual report on the subject. This i s i n 

an e f f o r t t o avoid controversy and provide a f a i r , i f somewhat 

understated, f i g u r e . 

This arrangement w i l l give CP a substantial f i n a n c i a l 

advantage over CSXT as i t goes about m a r k e t i r j services i n t o and 

out of New York City. CSXT has invested huge sums of c a p i t a l i n 

acquiring i t s 42% of Conrail. By contrast, CP w i l l be required t o 

pay only .m annual i n t e r e s t r e n t a l fee plus a variable usage 

charge based on expenses incurred i n the operation. 

3. Othar Coimants on tha Tarms of tha Proposad Agraamants 

The agreements place no l i m i t a t i o n s on CSXT's r i g h t to s e l l , 

lease or abandon the li n e s or any part of them. This i s an 

essential provision i n the offered agreements. While CSXT intends 

I f 



to develop the market potential of every Conrail line i t w i l l be 

operating, this particular part of Conrail has not in recent years 

seen much, i f any, t r a f f i c growth. Signs of possible growth are 

present, and CSX i s cautiously optimistic. The Board's decision 

to permit a second carrier to share the rights to use r a i l assets 

which CSXT has paid to have w i l l nonetheless add a very 

considerable risk factor to any investment CSXT might have the 

opportunity to make — be i t investment in plant, marketing 

efforts or otherwise. With the cautionary effect of a competitor 

waiting in the wings to take advantage of capital improvements or 

new marketing developments, i t i s essential that CSXT have the 

rights, unencumbered by any compulsory obligation under a 

contract, to cut i t s losses i f i t s optimism proves misplaced. 

Conventional provisions protecting CP in such a contingency are 

included. 

Finally, i t i s very important to make clear that the 

operating rights CP would have to exercise under the Trackage 

Rights Agreement would require i t to operate i t s overhead trains 

on lines owned by Metro-North from MP 75.8, near Poughkeepsie to 

MP 7, where CP trains would then operate over, the "Oak Point Link" 

between MP 7 and the Oak Point Yard. The Oak Point Link i s owned 

by the State of New York. CSXT does not represent to the Board or 

CP that i t can grant CP these operating rights unilaterally, and 



the proposed contracts deal with this limitation by requiring CP 

to make it s arrangements with the owning authorities. Exhibit 2, 

Article 16. Similarly, i f CP chooses to operate its trains over 

Conrail's Fremont Industrial Branch to the point of interchange 

with the NY&A at Fresh Pond Jet., i t will be required to operate 

over the Amtrak-owned Hell Gate Bridge, which links the Bronx and 

Long Island. Again, CSXT does not represent that i t has the 

authority to grant such rights to CP and the proposed agreement 

recognizes that CP is obligated to obtain those rights itself, 

unless imposed on Amtrak by the Board. However, CSXT does 

consent, in pursuance of the Board's order, to the grant by such 

authorities of the rights contemplated by the Trackage Rights 

Agreement, subject to such grant imposing no liability, cost or 

expense on CSXT for the operations of CP. 
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YERiriCATIOH 

I , Steven A. Potter, declare under penalty of perjury that the 

foregoing is true and correct. Further, I certify that I sm 

qualified and authorized to f i l e this statement. Executed on 

November 1998. 

Steven A. Potter 
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(FORM OF TERMINAL JOINT FACILITIES AGREEMENT] 

THIS AGREEMENT, made this day of , 19_, by and between 

CSX TRANSPORTATION, INC., heremafter referred to as "CSXT", NEW YORK 

CENTRAL LINES LLC (hereinafter referred to as "NYC"), a wholly owned subsidiary 

of Consolidated Rail Corporation ("Conrail") and CANADIAN PACIFIC RAILWAY 

COMPANY (hereinafter referred to as "CPR"). 

WITNESSETH: 

WHEREAS, the Surface Transportation Board ("STB") under STB Finance 

Docket No. 33388 approved, with certain conditions, (1) the acquisition of control of 

Conrail by CSX Corporation ("CSX") and Norfolk Southem Corporation and Norfolk 

Southem Railway Company (collectively "NSR") and the division of assets of Conrail by 

and between CSXT and NSR; and 

WHEREAS, the division of assets of Conrail between CSX and NSR provides 

that all of Conrail's railroad operating properties, including track, right of way, structures, 

buildings, and associated assets, located in the Boroughs of Bronx and Queens, New 

York City ("Ths Terminal"), will be allocated to New Yorit Central LLC ("NYC"), 

which is a wholly owned subsidiary of Comail, and which will be operated by CSXT 



under the terms of an Allocated Assets Operating Agreement (the "CSXT Operating 

Agreement") between NYC and CSXT; and 

WHEREAS, CSXT, as required by an order of the STB, is agreeable to granting 

CPR access to customers in The Termmal with CSXT to perform switching services to 

and from the customers; and 

WHEREAS, in the interest of efficier cy of operations CSXT is likewise 

agreeable to CPR's use of The Terminal for the purpose of yard switching services, 

including picking up/setting off cars for delivery to and ftom customers in the Boroughs 

of Queens and Bronx in the City of New York or interchanging cars to or from the New 

York & Atlantic Railroad (NY&A); and 

WHEREAS, in consideration of the joint use of The Terminal, CPR af̂ ees to 

share ail costs related to operations, maintenance, and capital/facility ownership; and 

WHEREAS, CSXT i : agreeable to CPR's joint use of The Terminal under the 

terms and conditioas hereinafter set forth, 

NOW, THEREFORE, the parties intending to be legally bound, agree as 

follows. 



• 

• 
t 

SECTION 1. INDUSTRY & INTERCHANGE SWITCHING 

• 
(a) CSXT, acting as agent for CPR, will switch cars in CPR's account and 

provide services as necessary to and fiom industries within the physical 

borders of The Terminal. CSXT will use its own crews and locomotives to 

• perform said services. 

(b) At the request of CPR, CSXT will handle cars in the account of CPR for 

• 

(c) 

interchange with NY&A at Fresh Pond Junction, 

CPR will have use of sufficient trackage within Oak Point Yard for the 

arrival and departure of trains and will have reasonable access to and from 

• tracks designated by CSXT's representative at the time of movement. 
• 

CPR's use of Oak Point Yard shall at all times be govemed by the 

• 
(d) 

instructions of the designated CSXT officer in charge. 

For revenue purposes CPR cars switched under this Agreement shall 

remain in the account of CPR, and CSXT shall not be entitled to any line 

• haul revenue for the handling of such cars, nor ŝ pear in any rates, routes 

or divisions pertaining to any cars in the account of CPR. 

• 
(c) CPR shall assume its own car hire expenses, and CSXT shall assess and 

collect all related demurrage charges. 

• 
• 

• 
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(f) CPR shall assume liability for all loss and damage to cars in its account and 

lading however arising, 

SECTION 2. DELIVERY AND RECEIPT OF CARS 

(a) Cars handled under this Agreement shall be considered as having been 

delivered by one party for the account of the other party v/hen placed upon 

mutually agreed upon trackage designated for such deliveries, accompanied 

or preceded by the necessary data for forwarding and to insure delivery and 

acceptance by the designated representative of the receiving road. 

(b) CPR shall provide CSXT with suitable information (which may be 

transferred by paper documents, facsimiles, or electronic means, or by other 

means, as mutually agreed) necessary for the handling of cars switched 

under this Agreement, which will identify for each car 

(1) Car initial and number. 

(2) Loaded or empty, 

(3) Destination station and consignee on inbound 
movements, 

(4) Origin and shippei as siqjplied by the shipper on 
outbound movements. 

(5) All required hazardous materials information. 

(6) Any information as agreed between the parties to be 
necessary or wonvenient for the safe, efficient 
movement of cars switched under the terms of this 
Agreement. 

•mw wm 



(c) CSXT may make repairs to cars switched under terms of this Agreement as 

may be necessary for safe transit, and CSXT may make adjustments to or 

transfers of lading fix>m crippled, defective or overloadeo cars, as in its 

determination may be necessary to safely move said cars. CPR sliall 

reimburse CSXT its full cost for repairs, adjustments and lading transfers 

promptly upon receipt of billing therefor. 

SECTIONS. INSPECTION 

CSXT shall not be responsible for making any mechanical inspection of cars in the 

account of CPR switched to and from an industry or interchange. 

SECTION 4. INTERRUPTION, DELAY 

In the event the use of trackage in performing the referenced switching services 

shall be interrupted or traffic delayed at any time from any cause, CPR shall not have any 

claim against CSXT for liability of any kind from such interruption or delay. 

SECTION 5. COMPENSATION 

(a) For its joint use of The Temwnal, CPR shall pay CSXT monthly on a 

proportionate usage basis for all direct and associated expenses, including 



but not limited to operating, maintenance, siqpervisory and administrative 

costs. CPR shall also pay CSXT an annual interest rental fee for access to 

and joint use of The Terminal. The annual interest rental fee shall be one-

half of ten percent (10 %) of the fair market value of The Terminal, such 

value to be determined by an independent appraiser jointly selected by the 

parties. The annual interest rental fee shail be paid in twelve (12) equal 

monthly installments in advance on the first of the month. 

(b) For the joint use of CSXT's transpoitation services within The Tetminal, 

v/hich include switching to/fix>m customers and interchange access to the 

New Yoric & Atlantic Railroad ("NY&A") at Fresh Pond Junction, CPR 

shall pay CSXT on a proportionate usage basis for all direct and associated 

expenses, including but not limited to, all operating, maintenance, 

supervisory and administrative costs. 

(c) CSXT shall keep and maintain an accurate account of all loaded cars 

handled for the account of CPR, and shall at the end of each month, render 

an itemized bill, which will include terminal expenses as identified in (b) 

above, computed in accordance with the provisions herein, to CPR for 

payment. 

(d) All paynietits called for und«n- this Agreement shall be made by CPR 15 

days from the billing date and payment will be made in accordance wiA 

standard Electronic Funds Transfer Authorization Agreement Payment i& to 



• 

• 
be made in United States dollars. Bills may be rendered monthly. No 

payments shall be withheld because of any dispute as to correcmess of items 

in the bills rendered, and any discrepancies reconciled between the parties 

• 
hereto shall be adjusted in the accounts of a subsequent month. 

• SECTION 6. ADDITIONS, RETIREMENTS AND ALTERATIONS 

(a) CSXT, fh>m time to time and at its sole cost and expense, may make 

• 
changes in. additions and betterments to or retirements from The Terminal 

as shall, in its sole and absolute judgment, be necessary or desirable for the 

economical or safe operation thereof or as shall be required by any law, 

• rule, regulation, or ordinance promulgated by any governmental body 

having jurisdiction. Such additions and betterments shall become a part of 

• 
The Terminal and such retirements shall be excluded fix>m The Terminal. 

Additions, betterments and retirements will modify the annual interest 

rental basis, which shall be adju,>ti*d per agreement of the parties or by 

• arbitration hereunder. 

(b) If changes in or additions and betterments to The Terminal, including 

• 
changes in communication or signal facilities, are required to 

accommodate CPR's operations beyond Uiat required by CSXT to 

accommodate its operations, CSXT shall construct or have constructed the 

• 
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additional or altered facilities and CPR shall pay to CSXT the cost thereof 

as incurred, and shall pay on a periodic Ivsis the expense of maintaining, 

repairing and renewing such additional or altered facilities. 

SECTION?. LIABILITY 

Notwithstanding the terms of any other agreement between CPR and CSXT, the 

responsibility between the parties hereto for loss of, damage to, and destruction of any 

property whatsoever and injury to and death of any person or persons v^msoever, 

resulting fix>m, arising out of, incidental to or occurring in connection with this Agreement, 

hereinafter referred to as a "Loss", shall be apportioned as follows without regard to 

consideration of fault or negligence except as provided in Sections 7(e) and 7(j): 

(a) Whenever a Loss occurs with only one train operated by CSXT being 

involved and such train is switching only CPR cars or CPR cars as well as 

cars in CSXTs account; then each party hereto agrees to assume and bear all 

liability, cost and expense for all cars, both empty and loaded, including 

ladino, in its own account in such train, and the parties lureto further agree 

that injury to or death of any person or persons whomsoever and loss, 

damage or destruction of all other property, including without limitation, the 

train, locomotive(s), equipment or trackage, so occurring shall be either (1) 

borne solely by CPR if the train is switching only CPR cars, or (2) borne by 



each party hereto in proportion to the number of cars, both empty and 

loaded, vAdch each party hereto has in its own account in such train, if the 

train contains cars in the accounts of both parties hereto, 

(b) Whenever a Loss occurs with more than one train operated by CSXT being 

involved and any or all of such trains are switching only CPR cars or CPR 

cars as well as cars in CSXTs account; then each party hereto agrees to 

assume and bear all liability, cost and expense for all cars, both empty and 

loaded, including lading, in its own account in such trains, and the parties 

hereto fuither agree that injury to or death of any person or persons 

whomsoever and loss, damage or destruction of all other property, Includmg 

without limitation, the trains, locomotives, equipment or trackage, so 

occurring shall be borne as follows: total liability, cost and expense arising 

not otherwise borne separately by the parties as provided above shall be first 

equally divided by the number of trains involved and then (1) that portion of 

said liability, cost and expense apportioned to any traln(s) wliich is (are) 

moving cars, both empty and loaded, only in the account of CSXT shall be 

borne solely by CSXT, (2) that portion of said liability, cost and expense 

apportioned to any trains(s) which is (are) switching only CPR cars shall be 

borne solely by CPR, and (3) that portion of said liability, cost and expense 

which is ĵportioned to any trains(s) moving cars, both empty and loaded, in 

the accounts of both parties shall be shared and home by each party hereto in 



proportion to the number of cars, both empty and loaded, which each party 

has in its own account in such train(s), 

(c) Whenever a Loss occurs with the trains of CSXT and another railroad or 

other company, not a party to this Agreement, being involved and any of 

such CSXT trains is switching only CPR cars and/or CPR cars and cars in 

the account of CSXT; then each party hereto agrees to assume and bear all 

liability, cost and expense for all cars, both empty and loaded, including 

lading, in its own account hauied in the CSXT train(s), and the parties hereto 

further agree as between themselves that all other liability, cost and expense 

incurred by CSXT as a result thereof shall be shared by both parties hereto 

in proportion to the total number of cars, both empty and loaded, vsliich each 

party has in its own account in tbe CSXT tnun(s) so involved, excluding any 

cost and expense paid by the other railroad. 

(d) Notwithstanding any of the foregoing provisions of this Section, when any 

damage to or destruction of the environment whatsoever, including without 

limitation, land, air, water, wildlife, and vegetation, occurs with one or more 

than one train of CSXT being involved, and any or all such trains are 

switching only CPR cars or CPR cars as well as cars in CSXTs account, 

then, as between themselves, (1) CSXT shall be solely responsible for any 

such damage or destruction to die environment wliich results solely fixMn a 

substance which was being transited in the car or cars of, or in the account 



of, CSXT and from which there was a release, (2) CPR shall be solely 

responsible for any such damage or destruction to the environment which 

results solely from e substance which is being transported in the car or cars 

of, or in the account of, CPR and fiom which diere was a release, and (3) 

responsibility for any such damage or destruction to the environment v/tuch 

results from a substance wliich was being transported in the cars of, or in 

cars in the account of, both CSXT and CPR fix)m wliich there was a release 

shall be shared by both parties hereto in proportion to the total number of 

cars which each party had in its account, containing the same substance and 

from which there was a release. 

(e) In eveiy case of death or injury suffered by an employee of CSXT or CPR, 

wiien compensation to such employee or employee's dependents is required 

to be paid under any present or future state or federal workmen's 

compensation, occupational disease, employers liability or other law, and 

CPR under provisions of this Agreement, is required to pay same or a 

portion of same in installments over a period of time, CPR shall not be 

released from paying any such future installments by reason of the 

expiration or other temiination of this Agreement prior to any of the 

respective dates upon which any such future installments are to be paid, 

(0 CSXT agrees that it will, iqx>n request from CPR, institute or defend, in 

CPR's name, any action relating to a claim for loss, damage, destruction. 
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injury or death, CPR agrees to indenuiify CSXT and save it harmless ftom 

any loss, costs, expenses and legal fees incurred by CSXT instituting or 

defending any such action in its name, or on behalf of CPR. 

(g) Each party agrees to Indemnify and save harmless the other parties hereto 

fix>m and against all liabilities, costs and expenses wliich it has agreed to 

assume under this Section, Furthermore, each party agrees to indemnify and 

save harmless the other parties for any legal fees, arbitration expenses and 

awards or expenses incurred by the indemnifying party in connection with 

any liability, cost and expense assumed by the other parties in this Section. 

(b) CSXT shall notify CPR of any accident, or Incident which results in or could 

result in an action, claim, suit or demand against CPR by CSXT or any third 

party or which results in or could result in any indemnification or claim for 

indenuiification by CSXT against CPR, Such notice shell include all 

available details with respect to time, place and circumstances and details of 

all investigations made, 

(i) Locomotives shall be considered as performing switching service on behalf 

of CPR when such locomotives are coupled to a train containing CPR cars, 

(j) Whenever circumstances require wrecking service or wrecking train service 

in connection with the switching which is the subject of this Agreement, 

CSXT shall perform such service as promptly as possible, and the cost 

Uiereof shall be borne as provided in this Section. 
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• 

(k) Each party will Investigate, adjust and defend all cargo related claim liability 

filed with it in accordance with 49 U.S.C, Section 11706 or 49 C,F,R. 

Section 1005, or in accordance with any applicable transportation contract 

filed pursuant to 49 U,S,C, Section 10709. 

(1) All costs and expenses in connection with the investigation, adjustment and 

• 
defense of any claim or suit under this Agreement shall be included as costs 

and expenses in applying the liability provisions set forth in this Agreement 

except that salaries or wages of full-time agents, full-time attorneys and 

• other fiill-time employees of any party engaged directly or indirectly in such 

work shall be borne by such party. 

• 
(m) Excluding cargo related claim liability filed in accordance with 49 U.S.C. 

Section 11706 or 49 C.F.R. Section 1005, no party shall setUe or 

compromise any claim, demand, suit or cause of ac lon for which the otiier 

• parties have any liability under this Agreement without the concurrence of 

such other parties if the consideration for such settiement or compromise 

• 
exceeds Thirty Five Thousand Dollars ($35,000). 

SECTION 8. EMPLOYEE CLAIMS 

Subject to the provisions of the Trackage Rights Agreement among the parties 

hereto of even date herewith, each party shall assume and bold the other party haimlesf 

• 

13 



from all employee claims by its own employees predicated on loss of, or adverse impact on, 

compensation, benefits, or woriung conditions arising fi^m this Agreement or the activities 

of the parties thereunder, whether such claims are based on conditions imposed by any 

regulatory agency with jurisdiction or are predicated on the Railway Labor Act or labor 

agreements. 

SECTION 9. ARBITRATION 

Any irreconcilable dispute arising between the parties with respect to this 

Agreement shall be settled by binding arbitration under the Commercial Arbitration Rules 

of the American Arbitration Association. The decision of the arbitrator shall be final and 

conclusive upon the parties hereto. Each party to the arbitration shall pay the 

compensations, costs, fees and expenses of its own witnesses, experts and counsel. The 

compensation, costs and expense of the arbitrator, if any, shall be borne equally by the 

parties hereto. The arbitration shall be held in die City of New York before a single 

arbitrator. The arbitrator shall not have the power to award consequential or punitive 

damages or to determine violations of criminal or antitrust laws. 

SECTION 10. TERM AND TERMINATION 

(a) This Aereement shall be effective on tfie date ("Effective Date") tfiat CSXT 

begins its operations of NYC, and shall remain in full force and effect 
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coucurrentfy witfi said CSXT Operating Agreement goveming CSXT's operations 

of NYC tfiat is limited to 25 years hom the effective date of CSXT assuming 

operations for NYC using NYC's properties, plus any extensions obtained for 

CSXT operations, 

(b) This A,{reement may be terminated at any time by CPR upon six (6) montfis 

advance written notice to the other parties. 

(c) Termination of this Agreement shall not relieve or release either party hereto 

from any obligation assumed or from any liability v/hich may have arisen or been 

Incurred by either party under the xrms of this Agreement prior to the termination 

hereof. 

SECTION 11. ABANDONMENT OF RELATED TRACKAGE 

The parties hereto have entered into on this date b Trackage Rights Agreement" 

providing CP with trackage right to reach The Terminal. If pursuant to Article 17 of such 

Trackage Rights Agreement, (a) CSXT shall abandon all or su >stantially all of tfie "Subject 

Trackage" referred to in tfiat certain Trackage Rights Agreement among die parties hereto 

of even date herewith, and (b) CP shall acquire such Subject Trackage so abandoned, and 

(c) this Agreement shall tfien be in full force and effect, then, on notice given to CSXT 

within thirty (30) days of the fulfillment of conditions (a) and (b) foregoing, CP shall be 

IS 



entitied to acquire all ofCSXT's interests in The Terminal, at fiiir maiket value, as agreed 

upon among CSXT, NYC and CP, or as determined by arbitration hereunder. 

SECTION 12. SUCCESSORS AND .\SSIGNS 

This Agreement shall inure to the benefit of and be binding upon the successors and 

assigns of the parties hereto. Neither party hereto shall transfer or assign this Agreement, or 

any of its rights. Interests, or obligations hereunder, to any person, firm or corporation 

without obtaining the prior written consent of the other party. 

SECTION 13. NOTICE 

Any notice required or permitted to be given by one party to the other under this 

Agreement shall be deemed given on the date sent by certified mail, or by such other means 

as th.̂  |;arties may mutually agree, and shall be addressed as follows: 

(a) If to CSXT or NYC: Assistant Vice President - Joint Facilities 
CSXT Transportation, Inc, J200 
500 Water Street 
Jacksonville, Florida 32202 

(b) If to CPR: 

Any party may provide changes in the above addresses to the other parties by notice as 

aforesaid. 

Itf 



SECTION 14. GENERAL PROVISIONS 

(a) This Agreement and each and every provision hereof are for the exclusive 

benefit of the parties hereto and not for the benefit of any third party. 

Nothing herein contained shall be taken as creating or increasing any right 

in any third party to recover by way of damages or otherwise against either 

of the parties hereto. 

(b) All Section headings are inserted for convoiience only and shall not effect 

any constriction or inteipretation of this Agreement 

(c) This Agreement contains the entire agreement of the parties hereto and 

siqiersedes any and all oral understandings between the parties with respect 

to the subject matter hereof 

(d) No term or provisions of tfils Agreement may be changed, waived, 

dischaie'* j , or terminated except by an instrument in writing signed by both 

parties to thl.« Agreement 

(e) All words, terms and phrases used in this Agreement shall be construed in 

accordance with the generally ̂ licable definition or meaning of such 

words, terms, and phrases in the railroad industiy. 
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SECTION 15. CONnDENTIALITV 

Except as provided by law or by lule, order, or regulation of any court or regulatory 

agency with jurisdiction over tfie subject matter of this Agreement or as may be necessary 

or appropriate for a party hereto to enforce its rights under this Agreement, during the term 

of this Agreement and during three years after termination of this Agreement, the terms and 

provisions of this Agreement and all infomiation to wliich access is provided Oi obtained 

hereunder will be kept confidential and will not be disclosed by either CSXT or CPR to any 

party other than each party's respective parent coiporation, subsidiaries and affiliates, and 

their respective directors, officers, agents, employees and attomeys, without the prior 

written approval of the other party. 

SECTION 16. INDEMNITY COVERAGE 

As part of the consideration hereof, each party hereby agrees that all of its indemnity 

commitments in this Agreement in favor of the other party shall also extend to and 

indemnify the parent corporation, the subsidiaries and affiliates of such otfjcr party, and all 

of their rebpective directors, officers, agents and employees. 

SECTION 17. FORCE MAJEURE 

CSXT shall not be responsible to CPR for delays or failure to perform under this 

Agreement if such delays or failure to perform are covered by circumstances beyond its 

II 



control, including, but not limited to, Acts of God, floods, storms, earthquakes, hurricanes, 

tornadoes, or other severe weather or climatic conditions, acts of public enemy, war, 

blockade, insurrection, vandalism or sabotage, fire, accident, wreck, derailment, washout or 

explosion, strike, lockout or labor disputes experienced by the parties hereto, embargoes or 

AAR service orders. Federal Railroad Administration (FRA) or̂ . .rs, or governmental laws, 

orders or regulations, • 

end of page 
[signatures appear on next page] 

mm 

Wm 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of 

the date first above written. 

WITNESS CSX TRANSPORTATION, INC, 

By: 
AVP-Jolnt Facilities 

WITNESS NEW YORK CENTRAL LINES LLC 

By: 
(Titie) 

WITNESS CANADL\N PACmC RAILWAY COMPANY 

By: 
(Titie) 
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[FORM OF TRACKAGE RIGHTS AGREEMENT] 

A G R E E M E N T 

THIS AGREEMENT, made tills da> of , W_, by and between CSX 

TRANSPORTATION, INC., hereinafter referred to as "CSXT", KEW YORK CENTRAL 

LINES LLC (hereinafter referred to as "NYC"), a wholly owned subsidiary of Consolidated Rail 

Corporation ("Conrail"), and CANADL\N PACIFIC RAILWAY COMPANY (hereinafter 

refemjd to as "CPR"). 

WITNESSETH: 

WHEREAS, tfie Surface Transportation Board ("STB") under STB Finance Docket No. 

33388 approved, witfi certain conditions, (I) tfie acquisition of control of Conrail by CSX 

Corporation ("CSX") and Norfolk Soutfiem Corporation and Norfolk Soutiiem Railway 

Company (collectively "NSR") and tfie division of assets of Conrail by and between CSXT and 

NSR; and 

WHEREAS, the division of assets of Conrail between CSX and NSR provides that 

Conrail's line between Selkirk and Fresh Pond Junction, in the Borough of t̂ ueens. City of New 

York will be allocated to New Yoric Central LLC ("NYC"), which is a wholly owned subsidiary 



of Conrail, and which will be operated by CSXT under the terms of an Allocated Assets 

Operating Aerec!«cnt (tfie "CSXT Operating Agreement") between NYC and CSXT; and 

WHEREAS, the STB's decision approving the acquisition of control of Conrail by CSX 

and NSR imposed conditions under Ordering Pvagrapb No. 28 of Decision No. 89, wliich 

required CSX to negotiate either haulage rights or tr^ciuige riglits, over the Conrail line East of 

the Hudson between Selkirk and Fresh Pond Junction, and 

WHEREAS, currentiy Conrail's lines between Selkirk and Fresh Pond Junction are not 

contiguous and Conrail moves over portions of the route under the provisions of existing 

trackage rights between Conrail and Metro-North Commuter Railway, hereinafter referred to as 

"MNCR", and between Conrail and the State and/or City of New York, and between Conrail and 

Amtrak; and 

WHEREAS, any grant of trackage to CPR rights over those portions of track referred to 

in tiie preceding recital are subject to appropriate action of MNCR, the State and/or City of New 

York, and Amtrak, respectively; and 

WHEREAS, CSXT, as operator of NYC, as required by an order of tfie STB, is 

agreeable to granting overiiead trackage rights to enable CPR to effect inierchange with the New 

York & Atiantic Railroad ("NY&A"), including access for pick u^set off of intermodal traffic 



only at Harlem River Trailvan Terminal, and pick up'set off of other traffic at Oak Point Yard; 

provided that, if CPR shall establish its own terminal facilities in the Borough of Bronx or tlie 

Borough of Queeiis, City of New York, and shall terminate that certain other agreement of even 

date herewith ainong the parties hereto, providing for the use of certain properties in such 

Boroughs described as "The Termhial" referred to therein, then CPR shall have the full right to 
* 

use such trackage rights to reach its connection with such terminal facilities constructed Ly CPR; 

NOW, THEREFORE, the parties hereto, intending to be legally bound, agree as 

follows: 

ARTICLE 1. GRANT OF TRACKAGE RIGHTS 

Subject to the terms and conditions herein provided, CSXT hereby grants to CPR the 

right to operate its trains, locomotives, cars and equipment with its own crews (hereinafter 

referred to as the "Trackage Rights") over the following segments of CSXTs railroad shown on 

the plan attached hereto, made a part hereof and marked Exhibit " I " ' (hereinafter referred to as 

the "Subject Trackage"), subject to the provisions of this Agreement, Including the recitals 

hereof: 

From the connection of CPR with NYC at NYC's Albany Secondary Track at or near 

CSXT's Selkirk Yard, milepost CP 142.8, over NYC's Selkiric Branch, tfiencc over Track 

[Not p.'ovided in this Submission.] 



No, 1, to Conrail milepost 75.8, where CSXT connects witfi tfie MNCR, tfien continuing 
0 

over MNCR to tfie end of MNCR s ownership and continuing via trackage rights over 

Oak Point Link, owned by tfie State and/or City of New Yoric, at milepost CP 7 to Oak 

Point Yard at milepost CP 0,0, tfience traversing th^ Freemont Industrial Branch fiiom 

Oak Point Yard, across tfie Amtrak owned Hell Gate Bridge and continuing on 

approximately 7.6 miles to the end of CSXT track to point of interchange witfi New 

York & Atiantic Railroad ("NY&A"). 

ARTICLE 2. USE OF SUBJECT TRACKAGE 

(a) CPR's use of tfie Subject Trackage shall be h? common witfi CSXT and any otficr user of 

tfie Subject Trackage, and CSXTs right to use the Subject Trackage shall not be 

diminished by this Agreement, except as provided in subsection (d) of this Article 2. 

CSXT shall retain the exclusive right to grant to otiier persons rights of any nature in the 

Subject Trackage. 

(b) Except as may otherwise be provided by this Agreement or other agreement among the 

parties, CPR shall not use any part of tfie Subject Track?ge for the purpose of switching, 

storage or servicing cars or equipment, or the making or breaking up of trains, except that 

nothing contained herein shall, upon prior appro\d\ of CSXT, preclude the emergency use 

by CPR of such auxiliary tracks as may be designated by CSXT for such purposes. 



(c) CSXT shall have exclusive control of the dispatching, management and operation of the 

Subject Trackage, CPR shall not have any claim against CSXT for liability account of 

loss or damage of any kind in the event the use of the Subject Trackage by CPR is 

intermpted or delayed at any time fixim any cauŝ , 

(d) CPR's rights to use the Subject Trackage shall not be limited as to the number of trains 

until the combined demands of CPR and CSXT exceed the freight capacity of the line. In 

tfiat case, CPR and CSXT shall each have tfie right to use 50 percent of the fieight 

capacity of the line. 

ARTICLE 3. RESTRICTION ON USE 

The Trackage Rights herein granted are granted for the sole purpose of CPR using same 

for bridge traffic only between the terminals of Subject Trackage (both Oak Point Yard 

and Fresh Pond Junction shall be considered terminals at the southem end) and CPR shall 

not perform any local fieight service whatsoever at any point located on Subject 

Trackage, except as may be provided for in separate arrangements between the parties. 

However, CPR shall have the right to an intermediate stop at Harlem River Trailvan 

Terminal, as well as the right to interchange with the NY&A at Fresh Pond Junction. The 

parties note that under arrangements with the owner of the segment in question, the use of 

tfiese Trackage Rights between milepost CP 75.8 and milepost CP 0.0 is currentiy 

restricted to the eight hour window between 8:30 p,m, and 4:30 a,m. 



ARTICLE 4. MISCELLANEOUS SPEOAL PROVISIONS 

(a) When operating over the Subject Trackage, CPR's locomotives and crews will be 

equipped to communicate with CSXT on radio fivquencies normally used by CSXT in 

directing train movements on the Subject Trackage. 

(b) Procedures for qualification and occupancy of the Subject Trackage will be arranged by 

the local supervision of each carrier. All control and usage will be subject to the approval 

of CSXTs representative or his designee, 

(c) Before its locomotives enter onto CSXTs trackage, CPR shall request permission from 

CSXTs dis;̂ <>a:her or other designated representative at such other location as CSXT may 

designate. Further, CPR shall ascertain that said trackage is clear and shall await 

confirmation from said representative that such permission has been issued to allow 

CPR's movements on or over CSXTs trackage. Upon completing its operations and 

clearing CSXTs trackage, CPR will notify CSXTs designated representative that it has 

completed its operations and that its equipment has cleared CSXTs trackage. Once CPR 

has notified CSXTs representatives that it has cleared CSXTs trackage, CPR shall not 

reenter CSXTs trackage without again obtaining permission fix>m CSXTs representative. 

CPR shall provide and maintain at its expense all communication facilities needed and as 

may b; -uiuired by CSXT to permit CPR to ase CSXTs trackage. 



(d) CPR will furnish CSXT all loaded and empty cars in Electronic Data Interchange (EDI) 

transmission between the carriers. This procedure will be required at the time the 

Association of American Raihoads (AAR) defines the standard reporting procedures for 

trackage rights carriers. The minimal data requirements will be determined by the 

carriers. 

ARTICLES. COMPENSATION 

(a) For tiie joint use of CSXT's Subject Trackage as provided in this Agreement, CPR shall 

pay CSXT on a proportionate usage basis for all direct and associated expenses, including 

but not limited to maintenance, operating, supervisory and administrative costs. CPR 

shall also pay CSXT an annual interest rental fee for the access to and joint use of 

CSXT's Subject Trackage, Such annual interest rental fee shall be payable in monthly 

installments in advance. The annual interest rental fee shall be one-half of ten percent (10 

%) of the value of the Subject Trackage, such value to be determined by an independent 

appraiser jointiy selected by the parties. 

ARTICLE 6. PAYMENT OF BILLS 

(a) All payments called for under this Agreement shall be made by CPR 15 days from the 

billing date and payment will be made ui accordance with standard Electronic Funds 

Transfer Authorization Agreement, Payment is to be made in United States dollars. Bills 



may be rendered monthly. No payments shall be withheld because of any dispute as to 

the correcmess of items in the bills rendered, and any discrepancies reconciled between 

the parties hereto shall be adjusted in the accounts of a subsequent month. The records of 

each parfy hereto, insofar as they pertain to matters covered by this Agreement, shall be 

open at all reasonable times to inspection by the other party for a period of two (2) years 

from the date of billing, 

(b) Bills rendered pursuant to the provisions of this Agreement, other than those set forth in 

Article 5, shall include direct labor and material costs, togetfier with the surcharges, 

overiiead percentages and equipment rentals as specified by CSXT at the time any woric 

is performed by CSXT for CPR. 

ARTICLE 7. MAINTENANCE OF SUBJECT TRACKAGE 

(a) CSXT shall maintain, repair and renew the Subject Trackage witfi its own supervision 

and labor. CSXT shall keep and maintain the Subject Trackage in reasonably good 

condition for the use herein contemplated, but CSXT does not guarantee the condition of 

the Subject Trackage or that operations thereover will not be interrupted. CSXT shall 

take all reasonable steps to ensure that any intermptions will be kept to a minimum. 

Furthermore, except as may be otherwise provided in Article 14, CPR shall not by reason 

of failure or neglect on the part of CSXT to maintain, repair or renew the Subject 

Trackage, have or make any claim or demand against CSXT or its parent corporation. 



subsidiaries or affiliates, or their respective directors, officers, agents or employees for 

any injury to or death of any perso>i or persons whomsoever, or for any damage to or lô is 

or destmction of any property w t̂soever, or for any damages of any nature suffered by 

CPR resulting from any such failure or neglect, 

(b) CSXT shall perform, at the expense of CPR, such additional maintenance as CPR may 

reasonably require or request. 

ARTICLE 8. CONSTRUCTION AND MAINTENANCE OF NEW CONNECTIONS 

(a) Existing connections or facilities wliich are jointiy used by the parties hereto under 

existing agreements shall continue to be maintained, repaired and renewed by and at the 

expense of the party or parties responsible for such maintenance, repair and renewal 

under such agreements. 

(b) Any additional connections to the Subject Trackage which may be required will be 

subject to the CSXTs approval (including design) and shall be constructed, maintained, 

repaired and renewed as follows: 

(i) CPR or others shall fiimish all labor and material and shall construct, maintain, 

repair and renew at its sole cost and expense such portions of the tracks located on 

the right-of-way of CPR or others which connect the respective lines of the parties 

hereto. 



(ii) CSXT shall fiimish all labor and material and shall construct, maintain, repair and 

renew at the sole cost and expense of CPR such portions of the tracks located on 

the right-of-way of CSXT which connect the respective lines of the parties hereto. 

Upon termination of this Agreement, CSXT may at its option remove such 

portions of trackage and appurtenances located on property of CSXT, at the sole 

cost and expense of CPR, The salvage material removed shall be released to CPR 

or, as otherwise agreed upon, CSXT will credit CPR the current fau- market value 

for said salvage. 

ARTICLE 9. ADDITIONS, RETIREMENTS AND ALTERATIONS 

(a) CSXT, fix>m time to time and at its sole cost and expense, may make changes in, 

additions and betterments to or retirements hom the Subject Trackage as shall, in its 

judgment, be necessary or desirable for the economical or safe operation thereof or as 

shall be required by any law, rule, regulation, or ordinance promulgated by any 

governmental body having jurisdiction. Such additions and betterments shall become a 

part of the Subject Trackage and such retirements shall be excluded fix)m the Subject 

Trackage. Additions, betterments and retirements will modify the annual interest rental 

basis, which shall be adjusted per agreement of the parties or by arbitration hereunder. 

(b) If changes in or additions and betterments to the Subject Trackage, including changes in 

communication or signal facilities, are required to accommodate CPR's operations 
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beyond that required by CSXT to accommodate its operations, CSXT shall constmct or 

have constmcted tfie additional or altered facilities and CPR shall pay to CSXT tfie cost 

thereof, as incurred and shall pay on a periodic basis the expense of maintaining, 

repairing and renewing such additional or altered facilities. 

ARTICLE 10. MANAGEMENT AND OPERATIONS 

(a) CPR shall comply with the provisions of the Federal Locomotive Inspection Act and the 

Federal Safety Appliance Act, as amended, and any otfier federal and state and local laws, 

regulations and rules respecting the operation, condition. Inspection and safety of its 

trains, locomotives, cars and equipment whll̂ ' such trains, locomotives, cars, and 

equipment are being operated over tfie Subject Trackage. CPk shall indemnify, protect, 

defend, and save harmless CSXT and CSXT and its parent corporation, subsidiaries and 

affiliates, and all of their respective directors, officers, agents and employees from and 

against all fines, penalties and liabilities imposed upon CSXT and CSXT or its parent 

corporation, subsidiaries or affiliates, or their respective directors, officers, agents and 

employees under such laws, rules, and regulations by any public authority or court having 

jurisdiction in thi premises, when attributable solely to the failure of CPR to comply with 

its obligations in this regard. 

(b) CPR in its use of the Subject Trackage shall comply in all respects with the safety rules, 

operating rules and other regulations of CSXT, and the movement of CPR's trains. 
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locomotives, cars, and equipment over the Subject Trackage shall at all times be subject 

to the orders of the transportation officers of CSXT. CPR's trains shall not include 

locomotives, cars or equipment which exceed the width, height, weight or other 

restrictions or capacities of the Subject Trackage as published in Railway Lint 

Clearances, and no train shall contain locomotives, cars or equipment wliich require 

speed restrictions or other movement restrictions below the maximum authorized fivight 

speeds as provided by CSXTs operating mles and regulations without the prior consent 

of CSXT, 

(c) CPR shall make such anangements with CSXT as may be required to have all of its 

employees who shall operate its trains, locomotives, cars and equipment over the Subject 

Trackage qualified for operation tfiereover, and CPR shall pay to CSXT, upon receipt of 

bills therefor, any cost incurred by CSXT in connection with the qualification of such 

employees of CPR, as well as the cost of pilots fiimished by CSXT, until such time as 

such employees are deemed by the appropriate examining officer of CSXT to be properly 

qualified for operation as herein contemplated. 

(d) In the event of any investigation or hearing conceming the violation of any operating rale 

or practice by CPR's employeei while on CSXT trackage, CPR shall be notified in 

advance of any such investigation or hearing, and such investigation or hearing may be 

attended by any official designated by CPR, and any such investigation or hearing shall 

be conducted in accordance with the collective bargaining agreements, if any, that pertain 

to CPR's employee or employees requirrd to attend such hearings. 
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(e) CSXT shall have the right to exclude fi^m its ti-ackage any employee of CPR determined 

by above, to be in violation of CSXTs rules, regulations, orders, practices, or instractions 

issued by CSXTs Timetable or otfierwise, CPR shall release, indemnify, defend, and 

save harmless CSXT and its parent corporation, subsidiaries and affiliates, and all of their 

respective directors, officers, agents and empK yees from and against any and all claims 

and expenses resulting from such exclusion, 

( f) The trains, locomotives, cars and equipment of CPR, CSXT, and any otfier present or 

fiiture user of the Subject Trackage or any portion thereof, shall be operated witfiout 

prejudice or partiaiify to either pany and in such manner as.will afford the most 

economical and efficient manner of movement of all traffic, 

(g) In tfie event tfiat a train of CPR shall be forced to stop on tfie Subject Trackage, and such 

stoppage is due to Insufficient hours of service remaining among CPR's crew, or due to 

mechanical failure of CPR's equipment, or any other caus>e not resulting from an accident 

or derailment, and such train is unable to proceed, or if a train of CPR fails to maintain 

tfie speed required by CSXT on tfie Subject Trackage, or if in emergencies, crippled or 

otherwise defective cars are set out of CPR's trains on tiie Subject Trackage, CSXT shall 

have the option to fiimish motive power or such other assistance (including but not 

limited to the right to recrew CPR's train) as may be necessary to haul, help or push such 

trains, locomotives or cars, or to property move the disabled equipment off tfie Subject 

Trackage, and CPR shall reimburse CSXT for tfie cost of rendering any such assistance. 
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(h) If it becomes necessary to make repairs to or adjust or transfer the lading of such crippled 

or defective cars in order to move them off the Subject Trackage, such work shall be done 

by CSXT, and CPR shall reimburse CSXT for tfie cost tfiereof 

(1) In the event CSXT and CPR agree that CSXT should retain employees or provide 

additional employees for the sole benefit of CPR, the parties hereto shall enter into a 

separate agreement under wiiich CPR shall bear all cost and expense for any such 

retained or additional employees provided, including without limitation all cost and 

expense associated with labor protective payments which are made by CSXT and which 

would not have been incurred had the retained or additional employees not been 

provided. 

ARTICLE 11. MILEAGE AND CAR HIRE 

All mileage and car hire charges accruing on cars in CPR's irains on the Subject Trackage 

shall be assumed by CPR and reported and paid by it direcUy to the owner of such cars. 

ARTICLE 12. CLEARING OF WRECKS 

Whenever CPR's use of the Subject Trackage requires reraillng, wrecking service or 

wrecking train service, CSXT shall perform or provide such service, including the repair and 

restoration of roadbed, track and structures. The cost, liability and expense of the foregoing, 

including without limitation loss of, damage to, or destruction of any property whatsoever and 
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injuty to and death of any person or persons whomsoever or any damage to or destruction of the 

environment whatsoever. Including without limitation land, air, water, wildlife, and vegetation, 

resulting therefrom, shall be apportioned in accordance with the provisions of Article 14 hereof 

All locomotives, cars, and equipment and salvage from the same so picked up and removed 

which is owned by or under the management and control of or used by CPR at the time of such 

wreck, shall be promptiy delivered to it. 

ARTICLE 13. LIABILITY 

The responsibility and liability between tfie parties for: (i) any personal injury or deatfi of 

any person (including employees of the parties and third persons), (ii) any real or personal 

property danû e of any person (including property of the parties and third persons), (iii) any 

damage or destmction to the environment (including land, air, water, wildlife and vegetation), 

and (iv) all cleanup and reme<lial expenses, court costs, litigation expenses and attomey's fees 

resulting from the use of the Subject Trackage by either parfy as described herein, all of wiiich 

are collectively referred to as a "Loss", will be divided as follows: 

(a) If a Loss occurs while the Subject Trackage is being used solely by the trams and 

locomotives of either CSXT or CPR, then the using party is solely responsible for tfie 

Loss, even if caused partially or completely by the other parfy, 

(b) If a Loss occurs while the Subject Trackage is being used by the trains and locomotives 

of both CSXT and CPR, then: (i) each is solely responsible for any Loss to its own 
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employees, locomotives and equipment in its own account including lading and (ii) the 

parties are equally responsible for any Loss to the Subject Trackage and Loss sustained 

by third parties, regardless of the proportionate responsibility between them as to the 

cause of the Loss, unless the Loss was caused solely by one party. In that event, the party 

causing the loss is solely responsible. 

(c) For purposes of assigning responsibility of a Loss under this Article as between the 

parties hereto, a Loss involving one of the parties to this Agreement and a third party or 

parties shall be constmed as being the sole responsibility of that one paxty to this 

Agreement. 

(d) Whenever any liability, cost, or expense is assumed by or apportioned to a party hereto 

under the foregoing provisions, that party shall forever protect, defend, indemnify, and 

save harmless the other party to this Agreement and its parent corporation, subsidiaries 

and affiliates, anc" all of their respective directors, officers, ^ents, and employees from 

and against that liability, cost and expense assumed by that'party or apportioned to it, 

regardless of whether caused in whole or in part by the fault, failure, negligence, 

misconduct, nonfeasance, or misfeasance of the indemnitee or its directors, officers 

agents, or employees. 

(e) In every case of death or injury suffered by an employee of either CPR or CSXT, when 

compensation to such employees or employee's dependents is required to be paid under 

any workmen's compensation, occupational disease, employers' liability or other law, and 

either of said parties, under the provisions of this Agreement, is required to pay said 



compensation, if such compensation is required to be paid in installments over a period of 

time, such party shall not be released from paying any such fiiture installments by reason 

of the expiration or other termination of this Agreement prior to any of the respective 

dates upon which any such fiiture installments are to be paid. 

(0 For purposes of determining liability, pilots fiunlshed by CSXT, pursuant to this 

Agreement shail be considered as the employees of CPR while such pilots are on board or 

getting on or off trains of CPR. 

(g) For the purpose of determining liability associated with construction, maintenance, repair 

and renewal of connections as provided in Article 9 (b) (ii), all woric performed by CSXT 

shall be deemed performed for the sole benefit of CPR and, CPR shall be fiilly liable for 

all cost and expense of any and all loss, damage, destruction, injury and death resulting 

from, arising out of, incidental to or occ;irring in connection with said construction, 

maintenance repair and renewal except when such cost and expense of loss, damage, 

destruction, injury or death is caused by the sole negligence of CSXT, 

(h) CPR shall protect, indemnify, and save hannless CSXT and its parent corporation, 

subsidiaries and affiliates, and all of their respective directors, officers, agents and 

employees from and against any and all expense and liability for wliich CPR is 

responsible. 

(1) If any suit or action shall be brought against either party for damages wiiich under the 

provisions of this Agreement are in whole or in part the responsibility of the other party, 

said other party shall be notified in writing by the party sued, and the party so notified 
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shall have the right and be obligated to take part in the defense of such suit and shall pay 

a proportionate part of the judgment and costs, expense and attomeys' fees incurred in 

such suit according to its liability assumed hereunder, 

(j) In the event of a Loss as set out herein, the parties to this Agreement shall be bound by 

the F-eight Claim Rules, Principles, and Practices of the Association of American 

Railroads (AAR) as to the handling of any claims for the loss or damage to lading. 

ARTICLE 14. CLAIMS 

(a) Except as provided in Subarticle (b) below, all claims, injuries, death, property damages 

and losses arising out of or connected with this Agreement shall investigated, adjusted 

and defended by the party bearing the liability, cost, and expense therefor under the 

provisions of this Agreement. 

(b) Each party will investigate, adjust and defend all freight loss and damage claims filed 

with il in accordance With 49 U.S.C. Section 11706. 

(c) In the event a claim or suit is asserted against CSXT or CPR which is the other's duty 

hereunder to investigate, adjust or defen then, unless otherwis<> agreed, such other party 

shall, upon lequest, take over the investigation, adjustment and defense of such claim or 

'^xiit. 

(d) All ccct5 nnd expenses in co inection with the investigation, adjustment and defense of 

any claim or suit under this Agreement shall be included as costs and expenses in 
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applying the liability provisions set forth in this Agreement, except that salaries or wages 

of fiill-time agents, fiill-tlme attomeys and other fiill-time employees of either party 

engaged directly or indirectf y in such woric shall be home by such party, 

(e) Excluding fi-eight loss and damage claims filed in accordance with 49 U.S.C, Section 

11706, neither party shall settie or compromise any claim, demand, suit or cause of action 

for which tfie other party has any liability under this Agreement without the concurrence 

of such other party if the consideration for such settiement or compromise exceeds 

Thirty-Five Ihousand Dollars ($35,000), 

(f) Each party agrees to indemnify and hold harmless the other party and its parent 

corporation, subsidiaries and affiliates, and all their respective directors, officers, agents 

and employees fiom and against any and all costs and payments, including benefits, 

allowances and arbitration, administrative and litigation expenses, arising out of claims or 

grievances made by or on behalf of its own employees pursuant to a collective bargaining 

agreement. It is the Intention of the parties that each party shall bear the fiill costs of 

grievances filed by its own employees arising under its collective bargaining agreements 

with its employees, 

(g) It is understood that nothing in this Article 14 shall modify or waive the conditions, 

obligations, assumptions or apportionments provided in Article 13, 
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ARTICLE 15. DEFAULT AND TERMINA^nON 

In the event of any substantial failure on the part of CPR to perform its obligations under 

this Agreement and its continuance in such default for a period of sixty (60) days after written 

notice tfiereof by certified mall from CSXT, CSXT shall have tfie right at its option, after first 

giving thirty (30) days written notice thereof by certified mail, and notwithstanding any waiver 

by CSXT of any prior breach tiiereof, to terminate tfie Trackage Rights and CPR's use of tfie 

Subject Trackage, The exercise of such right by CSXT shall not impair its rights under tfiis 

Agreement or any cause or causes of aĉ 'on it may have against CPR for the recovery of 

damages. 

ARTICLE 16. REGULATORY AND OWNER APPROVAL 

(a) Should this Agreement or its performance require any prior approval of the Surface 

Transportation Board (STB), or of any owner (other than a party hereto) of any portion of 

the Subject Trackage, CPR at its own cost and expense will initiate and thereafter 

diligentiy pursue an appropriate application or petition to secure such approval, CSXT 

will assist and support efforts of CPR to secure any necessary STB approval of this 

Agreement. As required by order of the SfB, CSXT hereby consents to the grant by any 

such owner of the rights contemplated by this Agreement, subject to those rights 

imposing no liability, cost or expense on CSXT for tfie CPR operations on the line of 

such owner. 



(b) Should tfie STB at any time prior to or auring the term of this Agreement impose any 

labor protective conditions upon the arrangement contemplated hereby or by the Terminal 

Joint Facilities Agreement of even date herewith, CPR, solely, shall be responsible iOr 

any and all payments m satisfaction of such conditions. 

ARTICLE 17. ABANDONMENT OF SUBJECT TRACKAGE 

(a) Notwitiistanding tfie provisions of Article 18, CSXT shall have tfie right, subject to 

securing any necessary regulatory approval, to abandon the Subject Trackage or any 

portion thereof Before filing an application for regulatory approval of such 

abandonment, CSXT shall give CPR ninety 90 days' advance notice in writing of its 

intention to do so in order that CPR may determine wiiether it desires to purchase the 

Subject Trackage (or portion thereof) or to discontinue its use thereof 

(b) If CPR desires to purchase the Subject Trackage, it shall submit an offer of financial 

assistance under 49 U.S,C, Section 10904, In the event the offer meets the requirements 

of the aforesaid section and CSXT receives more than one such offer, CSXT will exercise 

its stahitory right to negotiate with CPR ratfier tfian witfi tfie other offeror(s). Thereafter, 

the rights and obligations of the parties in respect to CPR's acquisition of the Subject 

Trackage shall be govemed by applicable provisions of the law. 
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(c) In any one of the circumstances listed below CPR shall be deemed to have determined 

that it does not desire to purchase the Subject Trackage and that it desires to discontinue 

its use thereof: 

(i) CPR fails to submit an offer of financial assistance to purchase the Subject 

Trackage within the time prescribed by statute and applicable regulations, or 

(ii) CPR, having made an offer of financial assistance to purchase the Subject 

Trackage, but being unable to reach agreement with CSXT as to tfie sale price, 

fails within the statutory period to request the proper regulatory authority to 

establish the terms and conditions of the sale, or 

(iii) CPR, having requested tfie proper regulatory autfiority to establish tfie terms and 

conditions of sale, withdraws its offer of financial assistance, or 

(iv) CPR, having requested the proper regulatory autfiority to establish tfie terms of the 

sale, rejects the authority's order establishing said terms or fails to accept said 

terms within the time prescribed by said order. 

In such event CPR shall promptly file an application with the proper regulatory authority 

seeking approval of the discontinuance of its operations over the Subject Trackage. If 

CPR does not promptiy file an application sf%king î >proval of the discontinuance of 

CPR's operations over tiie Subject Trackage, CSXT shall be deemed tc have been given 

CPR's power of attomey to take such action on CPR's behalf, 

(d) In tfie event any application filed by CSXT is granted but an application filed by CPR 

under Part (c) above is denied by the proper regulatory authority, the parties shall 



cooperate in taking such action as is reasonably necessary to effect a sale of the Subject 

Trackage to CPR (including securing any necessary regulatory autfiority) for a price 

consistent witfi the principles of 49 U,S,C, Section 10904, 

(e) In tfie event CSXT abandons any portion (or all) of tfie Subject Trackage under 

circumstances which (because of changes in the law or otherwise) are not susceptible of 

handling under the procedures outiined above, the parties shall cooperate and take such 

action as is necessaiy to assure that CPR either promptiy terminates its operations over 

the segment to be abando ' '-'r purchases said segment at a price consistent with the 

principles of <.9 U.S,C, Section iu904 as interpreted on the date of this Agreement, 

(f) In the event CSXTs application for autfiority to abandon is denied, CPR will withdraw 

any application it has filed under Subarticle (c) above. 

(g) Except as otherwise expressly agreed in writing, in the event any actions taken by the 

parties under this Article 18 result in an obligation imposed by any competent authority 

on either or both parties hereto to protect the interests of affected employees, the 

responsibility for bearing the cost thereof shall be borne by the party which is the 

employer of the affected employee or employees, notwithstanding the manner in wiiich 

said cost may be apportioned in any order or decision imposing the protection. 



ARTICLE 18. TERM 

(a) This Agreement shall be effective on tfie date ("Effective Date") tfiat CSXT begins its 

operations of ?4YC, and shall remain in fiill force and effect concurrentiy with said CSXT 

Operating Agreement soveming CSXT's operations of NYC that is limited to 25 years 

fix>m the effective date of CSXT assuming operations for the NYC, plus any extensions 

obtained for CSXT operations. 

(b) This Agreement may be terminated at any time by CPR upon six (6) months advance 

written notice to the other parties, 

(c) Termination of this Agreement shall not relieve or release either party hereto fix>m any 

obligation assumed or fiom any liability which may have arisen or been incurred by 

either party under the terms of this Agreement prior to the termination hereof. 

ARTICLE 19. ARBITRATION 

Any irreconcilable dispute arising between the parties with respect to this Agreement 

shall be jointly submitted for binding arbitration under the Commercial Arbitration Rules of the 

American Arbitration Association, The decision of the arbitrator shall be final and conclusive 

upon the parties hereto. Each party to the arbitration shall pay the compensations, costs, fees and 

expenses of its own witnesses, experts and counsel. The compensation, costs and expense of the 

arbitrator, if any, shall be home equally by the parties hereto. The arbitration shall be held in the 



City of New York before a single arbitrator. The arbitrator shall not have the power to awaid 

consequential or punitive damages or to determine violations of criminal or antitrust lawrs. 

ARTICLE 20. SUCCESSORS AND ASSIGNS 

This Agreement shall inure to the benefit of and be binding upon the successors and 

assigns of the parties hereto. Neither party hereto shall transfer or assign this Agreement, or any 

of its rights, interests or obligations hereunder, to any person, firm, or corporation without 

obtaining the prior written consent of the other party to this Agreement, 

ARTICLE 21. NOTICE 

Any notice required or permitted to be given by one party to the other under this 

Agreement shall be deemed given on the date sent by certified mail, or by such other means as 

the parties may agree, and shall be addressed as follows: 

If to CSX or to NYC: Assistant Vice President-Joint Facilities 
CSX Transportation, Inc, J200 
500 Water Street 
Jacksonville, FL 32202 

If to CPR: 



Any party may provide changes in the above addresses to the other parties by notice as 

aforesaid. 

ARTICLE 22. GENERAL PROVISIONS 

(a) This Agreement and each and every provision hereof is for the exclusive benefit of the 

parties hereto and not for the benefit of any third party. Notfiing herein contained shall be 

taken as creating or increasing any right of any third party to recover by way of damages 

or otherwise against either of the parties hereto. 

(b) This Agreement contains the entire understanding of the parties hereto and supersedes 

any and all oral understandings between the parties. 

(c) No term or provision of this Agreement may be changed, waived, discharged or 

terminated except by an instnimetit in writing and signed by both parties to this 

Agreement, 

(d) All words, terms and phrases used in this Agreement shall be construed in accordance 

with the generally applicable definition or meaning of such words, terms and phrases in 

the railroad industiy. 

(e) All Article heading are inserted for convenience only and shall not affect any construction 

or interpretation of this Agreement. 

(f) As used in this Agreement, whenever reference is made to the trains, locomotives, cars or 

equipment of, or in the account of, one of the parties hereto, such expression means the 



trains, locomotives, cars and equipment in the possession of or operated by one of the 

parties and includes such trains, locomotives, cars and equipmcî t wiiich are owned by, 

leased to, or in the account of such party. Whenever such locomotives, cars or equipment 

are owned or leased by one party to this Agreement and are in the possession or account 

of the other party to this Agreement, such locomotives, cars and equipment shall be 

considered those of the other party under this Agreement, 

(g) This Agreement is tfie result of mutual negotiations of tfie parties hereto, neitfier of wiiom 

shall be considered the drafter for purposes of contract construction. 

end of page 
[signatures appear on following page] 
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IN WITNESS WHEREOF, tfie parties hereto have caused tfiis Agreement to be duly 

executed as of the date first above writ en. 

WITNESS CSX TRANSPORTATION, INC. 

By. 
Titie 

WITNESS NEW YORK CENTRAL LINES LLC 

By 
Titie 

WITNESS CANADIAN PACIFIC RAILWAY COMPANY 

By 
Titie 
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™'"> 1" eonjnnetloB with othar nmrtlmM h.. . i i - j 

NBBRns, CPR hM agrMd to support tho Aoalicatlon In 
•xchmng. f or thm mqrmmmnt of CPRTSXT and S iSiiyirt, „ 

joint lino ohipMnts M do^ribod horoin; and 

tboir a^roaaont. 
P«rtio« now dosiro to speeify the of 

for» tha imetaml buis ef this AoTMont Md in vio« of 
900d .nd v« lu .b l . c o n . i d « : « t i o n 7 t S r S ^ t l S i i r S ^ f o u S S , 

1. 

«h«,- ^ ' J f * - * ' ' ? ? * ^ offoct on tho data ohoim 

ov»r tb« o a m i t Connll liimm that < ^ 
aojuirad purauant to tha «rvUcatiaa. I t tha a S t S l o m t l a . 

SS s;^«ssr.sztffi assr.a?̂ ^̂  2=:̂  
Of M!; (sflSSli.S'Sii^SSS S2it5!SrDS.*S5Jaad 
CPR nay renov tha Aar»mmm,^ *!?TT"!^V2. " V ? , ? * ^ * ? * * 

that CPR nav ranM f̂ m M^̂ ZIUiZI *«*i.*«x wporatang oaca provtd« 
S t - - ^ 5?2L Agromont for up to fivo (Sl **ntinnai 

^5 ;2?.5?2!r;i D^^"^?*" C »> d«y« prior totlmm^ 

SSSSŜ iTTiJittii; = 2 S i E ^ 3 £ i ! ^ ^ -



^ 3* Mffwtl Of MrfcTCMEM. CPR agroos to atqaport tar 
Octobor 21, 1997 tho acquisition of Conrail by MS ud^SXZ. CfR 
v i l l not sook conditions against csxT as doscribod in CPA*s 
Dsscription of Anticipated Responsive Application, dated Aaoust 
22, 1997 and filed vitto the surface TrwsportatioA Boerd i n ^ 
Flaumce Docket Ho. 33388. 

3. WlTftll mr Hatflllllg. me purpose of this Agreeaent is 
to provide a fraaevork for quickly establishing joint line rates 
between: (a) CSJtP and/or CSXI. and (b) CPR, SCO, STIH and/or 08 and 
is applicable only to shipaents that are currently transported bv 
truck, unless othervise specifiad herein. 

4. i m a u s m i i T ov J O T T y^i .^ 

A. The joint rates v i l l be established by the 
railroad that originates the shipaent and v i l l be contained in a 
confidential railroad transportation contract. 

B. The Miniaua Revenue Factor(s), as defined herein, 
of the other railroads that participate in the joint line 
shipaents are contained in this Agreeaent. The originatina 
railroad aay use the Miniaua Revenue Factor (s) te establish the 
joint line xmtee vithout the necessity of further contaot or 
concurrence of th* other railroads ualees special features snob 
as guaranteed transit tiasa, guaranteed car a m l y or aaalgnent 
pools or other rnaa ltaeiita over aad above conoa carrlaga 
obligations are involved. Za that event, thm epecifio 

of each participating railroad ie required. 

C. All participating railroads v i l l be 1ni'1>'**~l in 
the routing on e a ^ B i l l ef LadLag. Bach car, for car «««euntiag 
purposee, shall be in the account of the railroad haviua 
possession of the car. 

0. Wo railroad transportation contract eetahliahed 
pursuant to this Agreeaent shall have a teta that extenda past 
the teraination date of this Agreeaent. 

B. AU joint rates and Miniaua Revenue Paotora are 
stated in Okiited States dollars. 

Ttim noraaX interchange point fair ••[••••i • 
transported beti»een the northeastem Uhited Statee and eastem 
Canada shall be Albany, Mev York unless othervise designated 
herein. 

A. MBMBUmZBB 8BUJW1B«S 

The folloving ainiaua revenue factors ("Kiniaaai Bsvenoe 
Factors") are established;. 
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(1) Fjr purposes ef this Agrmmmunt, Msrehandise 
^iSflhTfLf?^ ^ indudeTSl^Sl 
^ l o e d shipaents eaoept the follevingt 
latetaodal, coal, coke aade froa cealT iron 
ore and "set up- aotor vahloles. 

(ii) CTtX establishee an initial Miaiaa»̂ tev4nne 
S S ^ f ^ oarlead on MereheSi le 
wlpaettts that are iaterehaaged by CPB/ m to 
CSXT at Albany, Nev York fwdellJery t ToT 
froa Nev York City points in the Z o L « 
Queens or for points on Long Zslead tha: are 

^ t h e Nev York « Atlantic at 
Fresh Pond JUnctien. Interchange betwain 
CSXT and CPR/DH i s Albany, NOv York. 

( i i i ) CTR/OB establishee an initial Minira RUenue 
Factor of S per cerload for a l l 
•tehandlse Sbipaents that are interchanged 
froa .aXT to DM et Albany, New York fttT^ 
delivery to points i a thi Moatreel 
•jBtropolitan area that are directly served 
5 L ? ? Interavitohlng in 

1 and an in i t i a l ''̂ •Iwna . 
of <' for otherwlae Irtaiil li •! 
t h ^ a r e open te iBterewitohlag in SMMM 2, 

(iv) CSXT establishee aa irt»4-^ 
'•otor ef $• per carload for a l l 
Marofaandise Shipasnta that are intei 
beta*aen (9B/0M and CSXT at Albany, 1 
aad imich originate or tetainate oa 
tha Philadelphia Belt Line Bailroed 
(the -PK.") in Philadelphia, Peanay: 

' " V ^ CMC-), as oaruMd 
the Application, i f tho SAC i s tba lessee/ 

of PBL. I f the BAC i s aot tha - "OC CBS 
..i/opegator of P»L, the shlpasnt wiU be 

iMterehaaged hetaeeii CSXT and PBL at 
Philade35a. — « sna iw. at 

(•) • caacr eatablishee ea Initial "«niaiia mmŵ  
Factor that i s idastieal to the Hialaua 

establishsd la snbeeotioa (iv) 
above, eaoopt that the aaeant i s S oer 
oarloed aad the iatarehange poijit tietaeeii can 

- s -



jroa a l l P o i n S ' S „ ' l s ? 3 ? ^ ^ 2 a S L S ^ 

•Jtropolitan area that ar i open to reciprocal 
svltchlng pursuant to CR Parlff aool on t h T 
day prior to the Init ial >peratlag Date and 
Jjlch coiply vith a l l coi, SSonTSf this 

aust also originate or t< rainatet TaTon C M 
points in Canada that ar. noTdlrectly 
5 «»»w*it«ted 4n the effectlvedate 
of this Agreeaent, or opm to CSXT via 
i«teri|vitchlng. or ( b ) ^ 8 S JSmts in 
i S v S ? £ ? * r S : ' * * »»t directly ^ 
aerved by CSXT, as constituted on the 
2 S f t i v e date of this Agreeaent, ™open to 

S^ îL'SiSSSiiy-'̂ JS^ i s F * ^ 
yaar, CPR/DH pays CSXT f w ^ l S r S S •witch aovaaauLs ia the Boffeio, Wmi YMR 
ttaa pursuant te CR Tariff BOOl' or i ts 
S ? m S ; i 5 S i S f S e ? then in 

aa CSXT daaa not participata i a tha rot t iM 

ohtain csx i 'a rnnniii lauiia that c a » 
^ not eurrantly partleipMa aa a liaahiml 

i>MaMBtU>« tha aaimm tmi^ tmeter 
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a * p , j . j 

A. The Miniaua Revenue FadMrfs) shall h« 
once aach yeer on each anniversary o f ^ l i i S l O o T r i S ; ^ 
by the percentage increase, I f ^ , in ^ " " ^ ^ Operating Date 

l -~diat . iv nrjiceding y ^ i r ^ - ^ Ithere is a decrease 
» the iu4iBua Revenue Factor (s) wil l lin the 

?* discontinued CSXT aiMl cm msimw 
negotiate in good faith f or a p - r l o T o r S S ^ e S i h S ^ t S J t J ^ i i 
^ i^K!I? ^ ' • aubstltute i n d S d i a T S S l d 
aost substantially contain the xiteria used hy the 
no agreeaent is reached, either party aay refer the issue to ths 
Aa^ican Arbitration Associatio i ( t S "AAA-) f o r l l s o S S o S 
pursuant to i t s coaaercial Arbitration Rules. Vwue i S l b« i« 

"^reed. Each ^ir?? 
bear its own eaq̂ enses and &11 faes and ejcaenees of thm H I w^ii 
be mqamlly shared by the parties. of the AAA wil l 

_ _^ a.°* w.." party's costs in providing transportation 
Agreeaent are increeeed b y ^ S S n ^ r t o t a l S f 

twen2 I « ™ » t (20%) coaputed ftoa the In i t ia l Operating Date due 
to federal, state, provincial or local atatutesrwJJaationrcr^ 
ocdinanoes, evrluding any such inereases that are reflected 
2 : ^ - . ' * ^ »2^}«»«taadfng the o t h S ^ S r ^ ^ 
Agreeaent, that party ie entitled to iaeteasee in the Minian 
Revenue Factor(e) to reflect suoh inereaees. The partieTstoll 
SrS^^^iSl'S^LS • ^ tK t̂hir5̂ (io) 
^ 7 . ^ ^ U l S ^ ^ J t L V ^ ^ appropriate inoreaae to the 
Miniaua Revenue Factor(s). I f no agreeaent i s reached, either 
parti' aay refer the issue to the AAA for reeolution pu^ua^te 
the saas procedures outlines in this peragraph. 

, , p. I f anytiae after flv* (5) yeara the fixed 
divisions becaae unsatisfactory te either party and reeolution 
cannot be reached, thea either party aay aiek arbitration 
pursuant to Itea l i of this AgroMont. Tha a r b l ^ S e w i l l 
f^:^ • rata that puts both p^tiss in a p o s S i o T a S l i a i l a r 
te the poaitioa each eajoyed whea this AgrJSeatwaTSde^nd 
SSJ** ! i^5^! ! : ! iS ^ S£*S! '5.**^ CS) year 
( S ^ ^ i t e X l * S S ^ S S L ^ T i t r a t e d except ^ t S T J i v 

1% flDBBBOnaUXI. Tbe provieiona of this ngrisasiil shall not be discloeed by either nartv. macmBtLTZ^wJ^I^^ mahmiAiM^ ^ " v^^J» ajM^L to parent. 
««,*f"lA*ted coapanies or J u r S t to K ^ i i c a b l e 

Murt or regulatory order during the t n of this W - ^ " * " " 
During the confidentiality period, aay party aaTdlSroee the 

SSSS!s!' A9~«t without̂ LSSL^^LrSiSfi?* 
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other p«i?Srihê rs?«;"uSŝ 2,::;jĵ  «»• 
nature of each default ™ J . default, specifying the 
d - « l t u l S l S S ^ i i S ^ ' S ^ ' t J J r S a S ^ l S j n ' S S ^ 
correct the default, i f the defwait « 2 ^ w ^ i r ^ idilch to 

iJ^"?^tsn^:^^^H^"°^522^ " 
not iiBitad t.1!yuiKSa"2:ilS? S'^'!2"li2SSl?» assigned viSentThe ^ t t a m • • y not be 

that th. ri*«. £*oSiSSoSTSig ̂  ss?* 
upon notice. Nd^thstandina tha t i ^ ^ i m l ^ • . f ^ r ' ^ * *® 

10* iBicm^iggm, 

wtmat̂ im*-*̂ '̂ ^ i * tho rosult of ths autual negotiation of the parties and shall nn*- .JL-T—.^f^ ^ ^ party aa the drafterT^ " construed against any 

-IJ, iiioil oJ'oJ2L52'̂ 2c2i;e*'?rSLî ^ 
proviaione .hall continue i a m T f S S ^ L i J t f S S t ^ 
»<«.4 f^.»^tic*o iamad bMween the nartiee mam̂  h. 4.. 
writing — : ^ t ^ ^ O) U t C l a s r i S f J S j ' S S t J l B S 

[ : ! 2 ' . i i 4 L ? ^ l ™ * telefax, or (Iv) ^ o t h e T S n S f i 
•hewn below or subsequent addrees auppiisd froa S s t e t S S ! 

Traasportatloii, Ine. 
SOO Vater Street, j-sso 
Jackaenville, Florida 32202 
Attn: viee Pkeeident-

Vloe President-l 
Planning 

c n Interaodal, lae. 
301 West Bay Street 
• e l l Sooth Tower 
JaeksenvUle, Florida 32202 

a r b i t S a o f 2 2 ^ £ e d * S £ S S i S S Sif^^^ET ^ 
under i t* C o Z S l S ^ 2 J ? l * r f f f ~ . ^ * " 4 « » * « « c i . t l o n radi^^iJrSoSSilr^aLir •Sff^*^ ArMtrition As^iSitloo 

arlaing o«t of th i . Agt.eaeat oJ^th!!^^Slbi?r5*S?" !h* 

- € -



vbi tr . tor ( . ) .h.11 not h.ve juriediction to 
pmiltive or mnr other dmmMamM^nt^ZtzTM,Zr 
•rbiter' . decieion . h J l S g i v S i n ^ S S c J S S . **** 

T.?** i«,thi.'A«r.«««rŝ sr̂ 22iirto it 
The decieion of the «:bitr . tor( . ) rti.ll be f S e l a n d n^^a^^i • 

-̂ SpjsLT̂ aSiStis'ŝ - SrJĵ irbŜ srsi: 
2|S^i!J**JSSrc£5/as Sd^^SS?^^ -̂̂  be 

« ' ; ; » i 5 f e S t ; ? 5 ' y S " ™ : ^ . Agreeaent represents the 
7 t i 2 ^ I ^ 2 } 5 7 J ' - i 5 ! J ^ ^ * * Md aay not bTwaived except 

by a written aaaadMnt. i t h!m 
i"J!?'2J*JyJ*** ««theri««l off icial of eech party and 
1 be construed pursuant to the laws of the State o f F S r S . 

C A i ^ : DIAN PACIFIC RAILBAY CONPANy 
SOO LINE RATTaOAD OQMPANY 
nBTAWABB AMD MDDSON 
KhILNAY COMPANY 
lAMRXHCB ft BDDSON RAILHAY 

csx TRANSPORTATION, IMC. 

Title: 

By: 

Titl*: 
mm »UH 
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»̂„u{m EXHIBIT A 
MMiPIlS PACIFIC lAILHAT 

Oct. I t , 1987 _ . ^ 
Net 1 Of 3 

Free: Brian Purdy. CFt. Meerea, CT 

To: Hr. Pater A. lataki 
flea PreaidMit - Susiaasa Plaaniat 
CSZI 
901 HMt Bay StVMt 
Ball Soaxk TOMT 
Jaeksoevilla. FL a2se2 
(fas: 204*622-1020> 

Oaar Pate. 

1bis_r^ere to ear ;ba.e o.e««rsatiaa« today ooaoenOas • Joint 

SiSiSrrTKt^S^T^^ cosine—the 
thia V i l l ixB thmt CfS Is weaahlo to the eoMMeiaa » 
far divialae of rmwmmmm that M dlaiiMBii I T ^ * ^ 
ia *m\%»mm, paoee. The ie aa follaeas 

IMBID OONtAXIB MPTT CWTATH 
BASI VOLUHI (Rote 1) 9 

OVIB BASf VOLOHB (Bet. 2) f ^ 

•at* 1: The "laae' veleee Will h* f la i l l ie i nmim ISST ftai 

(SX.OO* leeda aad B,MO •optlaa). 

^ J f ^ * « , » « J ^ that CSr sUJ Moive s /LOdOD 

J*ia« •orvioa. n * t laaladaa tbe I n r a a a i i n u x t . 

Note 2: for traffla levela ever aad — 
•o aooopt a leaded divielaa ef t" AJiam oaa. 
(laclwdlac the IkpweaiiiX l i f t ) . 

for tbe pttrsoMo ef veluMa dltertad f*se Bslifaa. CO. 

CBI . U l . t i l l r e e ^ T r / W W l D ^ S 3 i ^ * g r L 2 2 S te base •• • • • • • • 



Fate 2 of 9 

SaPPORTZMa XNtcnMATXQM 

1) As stated la our f L 

l » t « i t MUM J r S J i 2 J f 5 ? ! ; ^ J i r ta ioa . tot C » . ^ 

*' Si^S'aSS" - • ""«»" - 11 ..per 

outiiiiA rpB -OT^TJ ^ **»ea axyialeaa pay th* abov« 

4) Aato 

5u srŝ ^̂ jsjoSi snLJssa'dissis.''*̂  
«*aept «eatee will heve aatborisatioes fxSteta S t a ? ( ^ 

S t : * f l ? J ^ * * tle-e/aervio. l e ^ . te the a«t«» thet eaeh eae oostrol. e iH aet be laaaeCH rTTT^ ! i . *«taw railroads asvea to oe«k taMtkl^^^^L^zf" lovole. BMh 
leoiud^tM i i J I d ^ I I u i r S ^ tti^^ *«ttiaMat eoel. ««» tbroosh paear aad a dadioated 

7) csx opaxatla. etai be oa th* "Maat nnAmnn- — • ŵ - -
f.11 aad Salkltk. « - l l S ^ h « K K S i J S S L ^ S T I ^ 
Toroato, y i . tbe Booeee Fe4.t!w b a J S T i l S S ? 

•rwiirdr*.r7i;riri2S^ T«I wotiiiris St 
i« • *Hiially haaafieui -

Miki .* ea etth ear o m S l S ) ^ ^ ^ 'iMawtaad Steve rotter is aee 

Nsr. Bktc. - 0.8. last Coeat 
- a02.4MM42S Fee: 202^8.4487 t^uUr: 101^9^4) 



H«a 8 af 9 

S* S5f:.nff?*—^^w» n 
s r !!3S!*'S;J5"^* J*clfeayille. f t 

t« S* I*??]"** TaHaaiima. f t 

b.B. Bsbart*. C i n . JMkMBVilU. fL 

L I* M^treal 

». flak, CPI, Cliftoe Fhik. NT 



u 

CC 

a 

3 



9mV«S«r9hM»-jaO 

Jaauuy 8.1998 

Mr. Hugh MacDiOTiid 
EVP-CoManadal 
Caadiai Pacific RaOarqr 
401 9̂  Avame, S.W., Suite SOO 
Calganr. Alieita 
rrP4Z4 

Hugh: 

^yTiti;ng tht «h» RTft n̂MoviM am pending Afyliritimi rwgarrlmg Cioonil 
withoji eibttaSial chaifci or co îtiaas, this will ooota del we ae p v ^ ^ 
neBodate ai fCreemem with yim te joif.-^ iiitemiodal 
New Yocfc (}ily, nada teou aod cooditiou to be deteouned oooe diiM 
aerriee to New Yoric City hM been cadUtdiedL 

As yoo knvw/da StiM e^ aty ae ndoot 10 inboduoe coaveiiiive tail lern^ 
u> New YoA City sad tovc pwpoeeddie Mmkymwt of a new baamodtf tcnpiiMi a 
HaiaD River Yad in die Braox. We terebeea in discosMS with the developer of flai 
siiB aid odar inlacaad palies abeet posabk maikBt oppoctuaitks te WW laU ftai^ 

toftfaeHiidson. WebdievethatCPwaeldbeoarnaanlpatMrin 
Kivice between New Yoric City aid Moohcal. t law which is ttwdc 

ifcwninafid today 

Natoially, we would need to ensne tha aiy aiaaifBaeBt woukl be fianoca^ 
viiMe and opcnbooally tesible, bet I an oonfideoc tba we coubl teach a maually 

We iVpreeiaB yov itdaert ia developing Mch a ooomadal 
look tewanl to bciag abk to FOfpai aich an 

CC: Mr.Leel 
. Mr.laoiueBCol̂  



M l w e a r 
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June 3. 1998 

Mr. Lee I. L4»on 
Assistant Vice President 

Marketing and Sales 
Canadian Pacific Railway 
Suite 800. Soo Line Building 
I OS South Fifth Street 
Minneapolis. Miiuiesou 55402 

Dear Lee: 

I appreciate all of your efFort ui working thm-jgh all of the issues necessary to finalise oiv Eaa 
of Hudson agreement. I am forwarding a copy of tbe agreement, dated Mav 29,1998, %w»h a 
copy of the multi-fiuccd signanve page executed by Chris Jenkins and myself for CSX and by 
Paul Gilmore for CP. I am also sending a signed copy of tbe June 2 letter agieement on 
Selkirk/Montreal intermodal service. 

As you know, w« are still working with the various governmental entities to secure support of 
our STB application and I will keep you posted on our progress. 

Sincerely, 

Peter A, 

Attachments 

cc w/aitchs: Paul Oilmore 
Cfafis Jenkins 
LcsPassa 
Steve Potier 
Pete ShudU 



May 29,1998 

SUPPLEMENTAL R A T E MAKING A G R E E M E N T 

This Supplemental Rate Makisgĵ greemem (the "Suppiemenxal Agreement") dated and 
effective as of May g j , 1998 is by and between CSX Transportation, Inc. ("CSXT*) and 
CSX Intennodal, Inc. ("CSXI"), on the one hand (jointly-CSX"), aud Canadian Paci5c 
Railway Cotnpany ("CPR"). Soo Line Railroad Company ("SOO"), OeUware and 
Hudson Railway Company ("DH") and St. Lawrence and Hudson Railway Compeny 
(STLH") on the other. CPR, SOO. STLH, and DH are jointly referred to as CPR 

WHEREAS, CSXT, CSXI, and CP entered into a Rate Making Agreement dated as of 
October 20, 1997 (the "Agreement**) establishing revenue factors for certain Merchandise 
Shipments and Intermodal Shipments to be operated in joint lme service between CP and 
CSX in tbe event of approval of tbe Application involving Conrail, and, in conjuoction 
therewith, CP agreed to support tbe Application, all as descnbed in said Agieemer.;, 

WHEREAS, CSX has been negotiating a settlement with tbe City of New Yoric O^CT) 
and tbe State of New York ("NYS") involving their opposition to tbe Application, and. as 
pan of that settlement. CSX has agreed to provide certain additional, competitive access 
to CP on the lines of Conrail east of the Hudson, all upon terms and conditions mutially 
agreeable to CSX and CP; 

WHEREAS, CSX has previously discussed with CP the NYS and NYC desire to 
introduce competitive unermodal rail service and CSXT has alao propoaed tha CP join 
with CSXI in tbe provision of intermodal rail service between Montreal and New York 
City, a laoe tha is currently track dominated; and 

WH£RE.iS, the parties now desire to supplemeat their earlier agreement by the 
following tenns and conditions. 

NOW THEREFORE, in view of the foregoing mfipfnTT tha form tbe fiKtual basis of 
this Agreement and in view of other good and valuable considecatioo. the parties agree as 
follows: 

1. Intennodal Shipments: In addition to the provisions govemiog imennodal 
shipments on the "Wea Hudson" route as specified in Exhibit A to tbe 
Agreement, CSX and CP hereby etrahlish die folkming terms aiid conditioas for 
intennodal movements on the "East Hudson" route which is between Mooxxeai 
and Harlem River Yard, Bronx. New Yoric via Selkirk, N \' or other mutually 

' agreeable locatioiL These "Eaa Hudson" teims and conditions shall apply to and 
take efEect upon tiie commencement of operatioos a an intennodal fadiity in such 



Yard, wiuch the parties understand is planned to be constructed imder 
arrangements governing the lease of the Yard by third parties. 

A. Haulage Blocks: CSXT sbulL haul in its trains blocks of CP intermodal cars 
upon the terms and conditions set forth in Exhibit 1 hereto. It is contemplated 
Ihat such blocks of CP intermodal c«rs will be hauled by CSXT in regular 
train movements haialling blocks of CP Merchandise Shipments and CSX 
merchandise and intermodal cars. 

B. Joint CSXT/CP Intennodal Trains: In tbe evem CSXI and CP intermodal 
shipments enlarge so that economical and efficient joint '*^nitr*\ intermodal 
train operations may be commenced by CSXI and CP, the parties will 
negotiate anangemaus upon mutually agreeable teiTns and conditions for 
CSXTs operation of such Joint Intermodal Truns which shall, piovide for the 
equitable sharing of the cost of such operation on a usage basis and for a per 
car charge applicable to CP cars established per subparagrqih (C) hereof. 

C. Exclusive CP Intermodal liaulage Trains: In tbe event CP desires to establish 
exclusive CP Intermodal Haulage Trains, the parties wili negotiate 
arrangements for CSXTs operation of such Exclusive Trains which shall 
provide for CP's provision of locomotives and equipment for such tmins and 
for CSXTs haulage of same with CSXTs crews upon terms and conditioas 
which reflect tbe industry nonnal track and haulage charges a&d miniaiums 
and CP will pay any excessive charges over and above our agreed upon rate 
for trackage costs on Metia North and Anliak. In addition CP would be 
responsible for all crews and odier associated direct costs for operation of the 
train, and other customary terms and conditions comparable to the parties' 
Chicago-Detroit agreemem. 

D. Widi respect to Joint CSXT/CP Intermodal Trains and Exclusive CP 
Intermodal Trains the following additional provisioo: apply, first, the 
arrangements to be negotiated for such trains will inchide provisions for the 
interchange of such trains to the New York and Atlantic Railroad (or any other 
sooceasor rail canier oooduBting fieight ope.'ations on Long Island Railroad 
fieight territory) a Fresh Pond and any other mutually agreeable frrilitiirt. all 
with reaaonable additional compensatioo to CSXT for movement beyond 
Harlem River Yard; second, as part of die negotiation widi respect to such 
train? CSXT agrees to provide for the use of non-conventional equipmem oa 
sucli tcB'jis so long as such equipment can be. operated safely and in 
accordf mce with the operating rules and practices estaLiUshed by the AAR, 
CSXT and Metro North and tha the CP beats any coa and expease necessary 
to accommodate such equipmem oo sixh trains and oo ibe Eaa Hudson 
Route, however, such consideration will give due regard to the iimited train 
capacity and linnted terminal &eilities on this East Hudson Route, as well as 
the customary dealings, tradings and negotiations of the parlies for the 

03/29/98 



handling of each other's intermodal shipments; and third, the parties 
understand thac the restriction on Intermodal Shipments tha Hmw* th? ¥ ^ 
Hudson Route to origin and destiuation locations in fawarf̂  ax or east of 
Toronto, Canada may be modified from time to time by nwiwmi agieement of 
the parties which tbe parties will undertake to negotiate in good £uth. but tha 
such modification will be considered in tbe context of the limited train 
capacity and limited terminal fiuilities on this East Hudson Rome, as well as 
the customary dealings, tradings and negotiations of the parties for tbe 
handling of each other's intermodal shipments. 

2. Merchandise Shipments: Section5.A.(ii)of the Agreemem establishes Minimtnn 
Revenue Factors for certain Merchandise Shipments between Albany, NY and 
specified points in New York City and Long Island. As provided under Section 3 
thereof, such Factors apply only to Merchandise Shipments, including waste, tha are 
currently tran^ned by truck. The parties hereby agree to modify those provisions as 
follows: The Minimum Revenue Factor per car specified in Sectioo 5 j^.(ii) shall 
aj^ly to cars containing waste o.- containers of wiiste<maximum 2 contamers per car) 
regardless of whether such Merchandise Shipments are currently tiansported by inick, 
provided however, tha such Merchandise Shipments involving waste otherwise 
be governed by the provisions of tbe Agreement pertaining to Meicfaandise ShipnKHTf 
and shall not be govemed the provisions of the Agreement cr this Suppkmemal 
Agreement pertaining to Intennodal Shipments. 

3. CP reafSims its fiill and unconditional Siipport of die Application and will iiidicatB to 
NYS and NYC this Supplemental Agreeiiienfs acceptability to CP. CP will join whh 
CSX in discussions and communications with NYS and NYC tbMt suppon diis 
Settlement ova earlier proposals by CP. NYS, NYC and otiars. 

4. The parties understand tha this Siqjplemental Agreement will becMne effective and 
have the same term as provided in the Agreement, except tba in the evem tha ccztain 
governmental entities do not support CSX's proposed acquisitioa of the Eaa of the 
Hudson lines in a tnanner reasonably satisfactory to CSX or if the STB imposes aiiy 
condition unacceptable to CSX with respect to its acquisition of such lines, thai CSX 
may tenninate this Supplemental Agreement by giving five (5) days' written notioe of 
such temiination to CP. 

5. Except as otherwise provided herein, the Agreement remains in fiill fofce aid e&ct 
The term of this Stî lemental Agreement shall be the same as the AgieeaiaiL 

05/29/9$ 
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Exhibit 1 
Schedule of Charges 

Haulage Blocks 

Intermodal haulage service of trailers and/or containers on intermodal flatcars or eoqity 
flatcars between Selkirk, New York (CSXT/CP Interchange on CP ttaim u. or fiom 
locations in Eastem Canada at or East of Toronto. Canada) and the int<3chaoge to Harlem 
River Yard Intennodal Terminal 

Soutiibound: S150.00 per Loaded and S130 per Empty Conventional Railcar 
Northbound: S150.00 per Loaded and S130 per Empty Conventional Railcv 

Notes: 

1. Railcar and trailer per diem will remain in ̂ "^^im Pacific's accoum. 

2. No Terminal Services, Lift Services or Ancillary Services a Harlem River Yard 
Intennodal Terminal are included in the haulage service. 

3. H a Jage block charges apply on a minimum tender of five conventional rai teats 
and a maxiinum tender of 20 railcars. On tenders of more thaa tea ears, CP mtat 
obtain CSXI's prior approval which shall not be unreasonably wtdiheld in the 
ê /ent of adequate capacity and the noo-intcrfereime with train < îentions. 

4. 1-Iailage blocks shaU be bandied in regularly scheduled CSXT trains. Haulage 
will be performed in accordance widi operating rules aod clearance icstiictioos of 
CSXT and Metro North. 

5. Charges betvveen Selkirk, New York aad Harlem River Yard Terminal shall apply 
only on trafBc having its origin or destination location in Canada a or ftatff of 
Toronto, Canada. 

^' ^ ^ ^ ^ ^ of the fita yea of service CSXI determines dat die coa of opendoo 
exceeds the agreed upon haulage charge, CPR would agree to iwgn>iwf ̂ nfrrewMt 
haulage charges. 

7. Charges ahall be adjuste/i per the terms ofSeettoo 6 of the main apaemeot. 

8. CP shall be liable for and hold CSXT aod CSXI hannless fiom and a0una any 
and all liability, coa or expense arising out of L is, damage or desttuction to 
equipment and lading in CP's account, regardless of c<w«̂ <1eratioas of &ult or 
n^ligeaoe by CSXT or CSXI with reflect thereto. 

OS/29/98 



9. CP and CSX may agree from time to time to locations other than Selkirk, New 
Yoric for interchange of Haulage Blocks. 

10. In die event that single platform or multiple platfixm articulated taikars are 
handled, every two platforms, each capable of handling one trailer or container, 
will coum as one conventional railcar for purposes of charges and car counts. 

11. In the evem that the proposed Harlem River Yard Tenninal is not open by 
January 1, 1999. CP and CSXI wiU seek to establish anodier mutiiaUy ace îcable 
location for handling the Haulage Blocks, upon terms and conditiona comparable 
to those provided in this Agreement and Exhibit I. 

12. Haulage charges apply upon fireight all kinds, with the exception of those 
shipments containing any of the following commodities which CSXI will not 
accept for haulage. 

a) Newly assembled complete automobiles by auto manufoctuicxs; (unless 
provided for in a specific rate quotation); 

b) Living animals; 

c> Articles described tmder Rule 3 of the Uiiiform Freight Classification 
(UFC); 

d) Bulk commodities or productt which are loosely put 
widiout any packaging material and are unable to be properly bnoed and 
bkicked, including but not limited to, logs, lumben. or odier fines 
products, bulk liquid bladders, and scrqi metals; (unless provided for in a 
specific rate quotation); 

a) Chemicals derived fiom vanadium ore; 

0 Hazardous commodities not listed in BOE 6000 IM Tank Table; 

g) Matezials designated Class 1.1,1.2 or lJ,aq}losives or poisonous gas, in 
regulations of the U.S. Department of Transpoitation; 

tj> Mbaile3.giiided, or Rockm, guided; guidance systtms or electroaic 
guidance cootrol apfiatus for installatioa i n o r in missile 
sections; missile or rocket assembUes «v»«taiw«,g electronic apparatus, or 
mobile missile guidanoe control systems, as described in Iteais 80761 to 
80768 of diA UFC; 

0 Polychlorinaied biplniyrs (PCB); 

JD Radioactive Materials, haxardous, havmg no radamation value, as 
described in part :.SI of Ude 40, code of Federal Ragnlatioia; 

Exhibit I ~2 ~~ "~ sfl^n 



• 

• 

k) Vanadium Acid; 

I) Waste materials, hazardous (See pan 261. Titie 40. code of Federal 
Regulations, STCC-48); 

• m) Municipal and industrial solid waste or garbage; 

n) Waste etiologic agent, NOS (i.e., suj^ical. pafaokigicaL and labocatocy 
waste, waste hospital needles, syringes and IV tubing). 

• 

• 
• 

• 
• 

• 

• 

Exhibit 1 

• 
• 
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PROFFER OF CONDITIONS WITH RESPECT TO 
EFFECTIVENESS OF SUPPLEMENTAL 

RATEMAKING AGREEMENT WITH CANADUN 
PACIFIC RAILWAY COMPANY (CP) AND ITS 

AFFILIATES FOR CP INTERMODAL SERVICE 
EAST OF T H E HUDSON AND FOR OTHER 

ENHANCEMENTS REGARDING THE PROVISION 
OF R A I L SERVICE EAST OF T H E HUDSON 

CSX and CSXT (collectively "CSX^ profifer the following conditiotis: 

1 That certain -Supplementol Ratemaking Agreement- dated May 29, 
f w i ^ e e n and among CSXT, CSXI and CP and it. f̂̂ liat̂  
pemlitted to come into effect by CSX aod shaU not be termmated by CSX 
pursuant to the power reserved to CSX under Section 4 of tuch 
Supplemental Agreement, notwithstanding the faU»re of any 
governmental entity referred to therein to support CSX's proposed 
acquisition of the East of the Hudson lines. 

Explanation: Under ai Agreement rAgrecmenfO dated October 27.1997 
aid a Supplemental Agreement (-Supplemental A g r ^ ^ O dated Kfay 29. 
1998 ' CSX has agreed to provide Canadian Pacific (CP) with coinpetitivc 
access by meais of minimum revenue factors aid haulage to specifi«d pomts 
in New York City aid Long Utand to be served by Ci;X or for mtercbangc 
with New York & AUantic at rates mutually agreed to by CP and CbX lor 
specified intennodal aid carload traffic. CSX aid CP ha.e agreed to 
negotiate in good faith aid, from time to time, make modifications to the 
Supplement̂  Agreement aid/or enter into new agreements to mcrease overall 
^ f S t tniffiftoaid from these markets. CSX intends to use reasonable 
commercial efforts to operate trains moving CP traffic m an efficient mamer 
in accordaice with its agreements with CP involving the aforesaid service. 
The effectiveness of the Supplemental Agreement 
CSX, under Section 4 of the Supplemental Agreement, if certan State aid/or 
locaTauthorities did not support the Transaction. Although tlutt support was 
not forthcoming. CSX is wUling to permit the Supplemental Agreement to 
remain in force despite the failure of those authorities to give their vjppott, if 
the Boad approves the Transaction without further relcvavt conditions. 
Condition No. 1 accordingly would waive CSX's right to tenmnac the 

• A copy ofthe Supplemental Agreement is atta:hed hereto. Certain rate information has 

been redacted as confidential. 



Supplemental Agreement set forth in Section 4 of the Supplemental 
Agreement. 

CSX shall offer to support New York City's Cross Harbor Freight 
Movement Major Investment Study, at CSX's expense. This support wiU 
include the provision of technical analysis and railroad operational and 
maiiceting information and such other advice and support as may be 
reasonably requited by the City from time to time. The purpose of this 
support will be to provide the City with railroad perspective and 
expertise retotive to the project and to auist the City in its anaiysb of 
alternatives. CSX's support wUl not preclude the City from seeking any 
additional input from any other source, nor will CSX's participation be 
construed as any commitment by any party to a recommended action. 

Explanation: For a discussion of this important and extensive Study, see 
Applicants* Rebuttal, CSX/NS-176 at VUI24. CSX believes it can make a 
substantial contribution to the Study which has received considerable 
publicity and has been federally fimded through efforts of the New Yoric 
Congressional Delegation. 

Within ninety (90) days of approval ofthe Joint Application, CSX shall 
offer to the City of New York to establish a committee ("Committee") 
which will be comprised of representatives ofthe parties and such other 
entities as may be agreed upoî  by the parties. The goals ofthe 
Committee will be to develop ways to promote the development of rail 
traffic to and from the City, with particuUr emphasis on the Hudson 
Line, as well as ways to address the City's goals of industrial development 
and the reduction of truck traffic that is divertible to raU movement, and 
CSX's goaU to provide safe, efficient and profitable raU freight service. 
The parties may agree to share economic development information and 
marketing phins for the growth of rail traffic to and from the City, 
provided, however, that any such information or plans that may contain 
sensitive or competitive market infonnation shall not be disclosed. 

Explanation: CSX is enthusiastic about the potential for rail freight 
development East ofthe Hudson River, and the results of its initial marketing 
analyses have been quite favorable. CSX believes that the Committee will 
afford an opportunity to promote rail oriented economics development east of 
the Hudson. 

This proffer of conditions will not be effective if any condition not 
consented to by CSX or CSXT is imposed in this Docket wiih respect to the 
handling of tiaffic, assignment or allocation of routes, or provî on of trackage 
rights, with respect to the lines of railroad of ConraU to be allocated for 
operation by CSXT in the area East of the Hudson River. 

- 2 -



May 29,1998 

SUPPLEMENTAL R A T E MAKING A G R E E M E N T 

This Supplemental Rate MakingAgreement (the "Supplemental Agreenient-)dattd and 
effective as of MaygJ; 1998 is by and boween CSX Tiaispoitaion. Inc. fCSCT^Md 
CSX Intemiodal Inc ("CSXI"), on the one hand Oointly '̂CSX ,̂ TJA Canadian Pacific 
Railway Compaiy fCPR-). Soo Line Railroai Compaiy (-SOO"), Delaware aid 
Hudson Railway Compaiy (T)H") and St. Uwrence and Hudson Railway Company 
(STLH-) on the other. CPR, SCX), STLH, and DH ae jointly lefieired to as CPR. 

WHEREAS, CSXI, CSXL aid CP entered into a Rate Making Agreemem dated as of 
October 20,1997 (die "Agreement") eaabiishing revenue faaan for ccnam M c n i a i ^ 
Shipments and Intennodal Shipments to be operated in joint line service benween CP 
CSX in die event of qipioval ofthe Application involving Comail, and, m co r̂unrton 
therewith, CT agiaai to sî iport the Application, aU as described in said Apoemeot; 

WHEREAS, CSX has been negotiating a settlement witii the City of New Yodc (TJYCO 
and the State'of New Yoik ("NYS") involving tbeir opposition » die Applicaiion, and, as 
part of dat aaflement, CSX has agreed to provide certain addxtionaL coo^)^^ 
to CP ̂ d a W s of Comail eaa of the Hudson, aU upon terms and coodittom 

agtee^toCSXandCP; 

'WHEREAS, CSX has previously discussed with CP the NlfS and NYC desire to 
introduce compcotive intermodal rail service and CSXT has aiso proposed tba CP jom 
with CSXI in the provision of intermodal tail senice between Montreal and New Yoik 

City, a t4wtf is aszestly truck dnrnTratrd; and 

WHEREAS, the patties now deaire to supplenani their eadier agTBemeni by the 

following tenns and conditions. 

NOW THEREFORE, in view ofthe fbregoiag ttarmmfs tba foim the &aMl basis of 
dib Agreeaiait and in view of otha good aid vahak le cooskfaadoo, da parties agjec as 

follows: 

1. Imamodal Shqaioiis: In addition to the proviswns goveming imcjnodal 
ahipBrais oo die "Wea Hudson-tome as specified in Exhibit A If . the 
A^eanejct, CSX aad CP hereby estahliA da following tenns and o a ^ w for 
irtê nod•̂ lnovemeBts on da "Esst Hudson" roide which is betweoi Mtateal 
a«l iWon R i w Yad, Bronx. New Yoik. via SelkiA, .OY or odar aadarily 

^^Zeeablekwation. Ihoe "East Hadson" tenns and conditions riall apply io and 
e£ to upon the commeacenaa of opesations a ai intennodal fcdBty m 



Yard, wfakh the panics understand is planned to be constmcted nnder 
•rrnyiiff |itc governing tlie lease ofthe Yard by third petnes. 

A Haulage Blocks: CSXT shall haul in its tains blocks ofCP intennodal ears 
upon the tenns aod condirions stt forth in Exhibit I hereto. It is cooaaiplaied 
that such blocks of CP intennodal cats will be hauled by CSXT in regular 
txain movemems handling blocks of CP Metchaodise Shipments and CSX 
merefaandise and intennodal cars. . 

B. Joint1̂ SXT/(3» teennodal Trains: In the event CSXI and CP inta modal 
^^aaots enlarge so tha econoinical and efficient joint dedicated inicaiiodal 

' tnun operations may be commenced by CSXI and CP, tbe parties wiU 
M̂yY»j««y f[i«iî »iiii*jn.< upon mutually agreeable toms and f<nkliUAiU fiir 

CSXTs operation of such Joim Intamodal Trains which shall provide fcr die 
equitable sharing of the cost of such opetation on a usage basis and for a per 
car charge applicable to CP cats estabUdad per saî aagnpb (Q hereo£ 

C. Exdusive CP hitetmodal Haulage Trains: In da event CP desires to establish 
exdnsive CP latomodal Haulage Trains, the parties win aegodate 
anngenants for CSXTs opgationofsttfh Exclusive Trains which Shan 
provide for CPs provision of tocomoiives aid ajdpnaa fcr aah ttana and 
for CSXTs hanlagc of same with CSXTs crews upon tenns and ooodiiions 
which leflea tiie industry normal trade and haulage charges and rninimxxtns 
and CP will pay any excessive charges over and above our agreed upon rate 
for trackage costs on Metra North and Asxitak. In addition Cn̂ woeld be 
responsible for aU crews and other assodated direct costs for operation of da 
«"ip. iin̂ <*tĥ ffl«*wt*«*y«g™M"̂ "'''ditionsooniparafâ  

D. Widiiapect to Joint CSXT/CP ImetmodilTiaias aad Exchoive CP 
'fataaaDdal Trains ttefbUowingadditional proviaoosapply: fat, da 

to he Mgotiated for such trains win inchide provisioBS for the 
io»chBieeofaahtnia$totheNewYoikandAiJaiiicRaihoad(oraiV«te 
aaoesaor rail cankr oottfaating fieagfat opeiatiaBS oo Isdaad R a ^ 
fieight tontoiy) a FxeA Poad and any odar ffliaiaDy afreeafaie fccililks, aU 
with reasoiafafcalditionalcoinpcasstion to CSXT for tnoveaambcyood 
Harhai Rhw Yani; seoood, as part«f da aegoliaion with le^etttow^ 
tnnns CSXT ̂ lees to prafvide for da tae of natrcoomakaal eqqaaeai oo 
SDdi txains so loog as snch a^qaaoit can be opeond siidy and in 
aooocdaaoe with the operating iiiks and pnciicBS eaaUiibed by the AAR. 
CSXT « d Metro North and dat the a» baao â y coa aad capmieM 
K) acooaaaô CB soEh eqnipBBad oe anch traiBi and on the Eatt Hadaon 
Route; faoweva; sach ooofldealioo wiU give dia legail to the 

I faaliiks oa this Eaa Hadaio Rmae, as tidl as 
lOf 



handling of each odier's iniamodal ̂ opmeots; and diird, the parties 
iffldeistaid tba the restiiction on Intermodal Shipments tiat liimts tia Eaa 
Hodson Route to origin and destination locations in C T * ^ " ai or east of 
Toronto, Canada inay be inodified fiom time to time by muBial agteeiiaot of 
the patties wtndi the parties will oiidertake to negotiate in good fidth, hot tha 
such iiiodification wiU be considered in tbe cootext of da liiiiitBd train 
edacity aod limited tenninal ftdlities on this Eaa Hudson RocBe. as wdl as 
the customary dealings, tiadiags and negotiations of tbe parties fiir tbe 

2. Merofaandise Sfaipoents: Section 5A.(ii) ofthe Agreemem estaUiteMinimmn 
Revenue Factors for certain Merofaandise Shipmetits between Albasty. NY and 
specified points in New Yodc and Long Idand. As provided under Sectioii 3 
thexeofi siah Factors qqily tmly to Kkniaiidise Shiptneiits, isdiidiiig watt, that are 
cuncntiy tiansported by trudL The parties hereby agree to modify tliose provisions as 
fc^ws: The Minimum Revenue Factor per ca specified in Section 5 A.(ii)shaU 
^ipiy to cars containing waste or coatainers of waste(niaximiim 2 rontainws per ear) 
rcgartUess olwhcther siah Merchandise Shxprneots are asicntly nansported by truck, 
provided however, tba such Metcfaandise ShipBams involving waste daU odi^^ 
be emeteed by the provisions of the Agteeaea pertaining to Merohandise Shqaa^ 
ayManiim be guvenad the provisiom erfthe Agieeincnt or tiusSiippla^ 
Af̂ ecmeat to iŵ ŵ'̂ ŷ t̂ Sfatpmcnts. 

3. CPxaiffizmsitsfiiUaiidtniooiiditionalSiqjponof daApphcationandwiUixidicateto 
NYS and NYC this Supplenxntal Agreetnent's acc t̂ability to CP. CPwiU join widi 
CSX in discussions and eommunica&ons with NYS and NYC tba support this 
Senlemem over eariis pnqwsals by CP, NYS, NYC and otiais. 

4. The parties uakisiaud tha tins Suppkaantai Agreemeot wiU become efbuive aad 
have the same icnn as proivkkd in the Agteement, except tha in the evea tha certain 

Hodson Hnes in a mamar reasonably fldsfcctOTy to (ISX or if da STB imposes aiiy 
oowIinoB uaaceept̂ ile to CSX widi lei^ea to its acquisition of such liaea, then CSX 
nify«»i»w;Mf>*^«.Ctipptofii«^wt»l ApB»awiwtlygivtwy five mdayg* wrinen Boriee of 
S U ^ If llllilllttlfTP *T* C P . 

Except as otiannse provided bcxeiii. the Agreement remaias in filU fixoe aad cfflecx. 
The term of Ihik Sû îicmental Agteanan shall be the same as the 
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Exliibit 1 
Schedule of Charges 

Haulage Blocks 

Intennodal haulage aervice of nailers and/or containers on intcnnodal flatcars or empty 
flatcars between Selkirk, New Yoric (CSXT/CP teertiaige on CP trains to or fiom 
locations al Eaacm Canala a or East of Toronto, Caiada) and da intcrcbange to Harlem 
Riva^^^ Intennodal Tezminal. 

Southbound $ per Loakd and $ per Empty Conventional Raacar 
Northbound: S perLoaiedaadS per Empty Conventional Raikar 

Notes: 

1. Railca aid trailer per diem win rernain in C:anadian Pacific's account 

2. No Tenmnal Senrices, Lift Services or AnciUary Services a Harlem River Yard 
Intennodal Tenninal are inchided in da hailage service. 

3. Haulage btod: charges apply on a minimam tender of five cooventionaliail̂ B 
andamaximumtettkrof20iailcais. On tenders of more dan ten cars, CP mntt 
obtam CSXFs prior ̂ ipioval which sbaU not be unreasonably wiAfc^ 
event of adequate edacity and the non-interfercnoe widi train operations. 

4. Haulage btocks ShaU be handled in regularly scheduled CSXT ttains. Haulage 
win be pekiamed in acconiance widi operating niles and ckarance resnsct^ 
CStT and Metro North. 

/^^Qargt Charges between SdL jfcNew York and Haiem River YadTenaiaal shaU apply 
only on traffic having its origin or destination location in Canada a or east of 
Toronto, Caiaria 
If « f th*^ of the first yar of service CSXI detennines tha da eoa of operation 
^.^j^,^^^^p^^fp^Um»i^rhMift^ rPRwnold agree to negotiate mrrraard 

7. Charges ShaU be a#atai per tla terns of Section 6 ofda sain agreemem. 

g r̂ «H«ll be hable for a^hoki CSXT and CSXI hannless fiom and ageing ay 
and aU Habflity, cost Of eaqpense arising out of kas, damafc or dettuaioB to 

•̂:|iiit<ilit MiH hriiMg in CP'sacconnL mtardlret of cooM<lnarinnt of fccit or 
; by CSXT or CSXI t«idi reqao darsto. 

/ 

— QSOm 
I 



/ C CP aiid CSX laay agree fitjm time to time to location otber than SeUdxic, New 
York fiir intrrr.hange of HaaJage Blocks. 

IC. In the evem tha siiiglcplatfiam or mnltq)le platform artirnlairrl railcars are 
haiidled, every two platfinnis, each cqabie cifhaiidlirig one trailer or contaoaer, 
wiU count as one ftft»MwttiniT>«l nilca fsxi purposes of charges and cv counts. 

11. In da event tbat tia proposed Halcm River Yard Teriiunal is not open by 
Jauary 1,1999, CP and CSXI win sedc to esad^ anodar nutuaUy acoepofale 
location fin handlitig da Haulage Blocks, î on terms arid conditioos axnpaiabie 
to those provided in dns Agreemem and Exhibit I. 

12. Haulage charges apply iqxm fieight aU' ..JS, widi tbe exception of diose 
chipiiwiif̂  containing any of the {bUowiUg commodities wiiich CSXI wiU not 
accept for haulage. 

a) I^wly assembled cjn l̂ettanioniobiles by auto naanfocnoess; (unless 
^ prided fiir in a ̂ edfic rate quotation); 

Living animals; 

c) Attides described unda Rule 3 ofdaUnifoimFreit^ Classification 
(UFQ; 

d) BnUc commodities or products wluch are loosely put into cordaixar 
witfaout any packaging matoiai and are unable to be propedy bnoed and 
blocked, in(:hiding bm not limited to, logs, lumbera. or other fixest 
productŝ  bulk liqmd bladdezs, and s a ^ rnetals; (imless provided for in a 
speciflt: rate quotation); 

e) ChcBoicals derived film vamditnn ore; 

f) ibzardousoanmiodities not listed in BOE 6000 IMTadc Table; 

g) Maerials dftagiiaiwd Class 1.1. \2tx\2^ cxptasives or poiaonoin gas, in 
rrgnJimoos of the U.S. DepiUmuU of Tiaiapoitarion; 

h) lkfitales,gokled, or Rockas,gukled;gnidaioesystenis or electronic 

sections; miasik or rodoct aaonMies contaiiiiiig f .twii oiiic ajuai am, or 
mobikmisikgiBdaKeGsairol systems, as deaa3wdmbemsS076I to 
80768 of da UFC; 

0 Polychk»nattdhipbaqri's(PCB); 

j) Radioactive M8aaals.hnBdens,bavBgi»redamaiaovafaie, as 
dfariilifnlinpart261 of THfc 40. code of Federal Rfgiilaik as, 

it"! T 



• 

• Vanadium Add; 

0 Waste materials, hazardous (See part 261, Tide 40, code of Federal 
Regulations. STCC-48); 

• « ) Municipel and industrial solid waste or garbage; 

» Waste etiologic agent. NOS (Le.. surgical, pafaofogical, and bboratoiy 
waste, waste hoqntal needles, syringes aiia IV tubing). 

• 

• 

• 
• • 

• 

• 

• 

• 

• 
pKliilwt 1 3 509199 
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property. 
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both Trai: No. I and Track No. 2. 
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TV m c » ^ r-̂  vliMx.., 0 * PoiU Uric R««« . Tt«* i« the 

Bronx i .«wn«l , . yM. , , . .H .nUC, . .u . -Ka-^( -M«N«*- ) .n .0*P0U«I^ 

0^f„.^u,inl>.l.,^.-^"'-''<'^^^'^^ 

^ is ioc««. ^ . . - i y . ~ <0 in» o* POW v - i T i . "--^ " 

di^nc. A. » . . . . i n -' .h. * « - * " W -»» 

New Yuk Civ * « « " » • ( ' ' 

A. «»<»io-..My MikP«. J3, Cconll o«« - d «• C ™ - * « 

• b Kl. tw«uM» Mileooats 94 and 89 to moat \M* aldioueh ConraU may 'ise <ts irack No. 2 between Miiepoas mm, 

nains, but only if ab̂ uucly uc . r^-y and at cooedaable expaae to CooraL 

o.sa.b«. abov. «..r«oely eoogated tiiday. Mcoo North o,K.aa 

47 commuter tnuns ..>.ihb«..Kl SS cooaa-sr trans southbound oa a daUy baas 

hct^^ Hamoa aK) O^aid C coh^a Ta.un^. Maro Nordi opcaa. 26 commuter uan. 

northbound aKl2Scomm.«erin.in.x>«.h.Woo.d.llyb.^baw.«l^ 

Oraid Central Temunal. Ai«rak opc«C7.13 tran. northbound a- 12 trans southbound 

onadaily basis bet^^.vU.oug).keep,u:a.^Albaly on C^^ 

North's ponk>n of tbe' I jot. 

'UOMJ uvea aa-ac • • C - A O N 
S ' t l I 



C . ^ opc«« ooe 0) » ^ " - * ° * 

M « Y - d - i S d B * Y - i ta^C«-l op— 

.:_i_™«™a*I^Y»*«»ISdlii*V«4 Coinil'i*'*" 

,jSrt»d lb« tl» nanbtr of tirt l»n. «ll» « « » » « « P ^ " 

^ « A « w l t « n » . y — « o C 2 ) w * " ' - » « * ! " » " * ' ' * ^ 

P i ^ , Co« . ,«vid» toe--vi-0* P.*. Y - d S d k i * 

O c ^ W - Y , ^ T b , * i r f t o c - . p - » 5 - * < M . « * ' « ' « « ' - ^ * ™ * 

platt a Hudson. 
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Sriki* Y-d O* Y-d. I - S n « ft-

peioeniage will become even bî ar. 
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The two (2) nicTChai.lise throur;. trains whkh ae operated daily by Coa^ 

aews just south of Poughk-sepsic. to other woids, da crt;̂  ««s out a Oak Point 

Yadoftttanonhbo«aidtramrenirn$ioOakPoirtYadflofla««lhbo«idtran. Haciew 

dat stats out on d» sourtJiound n on fiom Sdkhk Yad leaans to SdWric oa da 

nocttbouadttahL 

f 

Comaa mtetchaages taffic in New Yodc City's Boroô  of Qiaoa with the Na^ 

York and Adamc Railroai ri^AA-) a Ftesh Pood Jaidka. In «der to accomplish dus 

iaeniaage. CooraU tiaverscs its 7.6 mile Fteemoet hidoitriai Baoeh out of Oak Point 

Yad to Fredi Pond Junction, includes awedng the Amtn*w>^ 

Becanse of tia heavy coogpstion oa Metro North's tadtafc baweai K f i l ^ 

Milepoa 75.8 a Poughkeepsie. ConraU has only ai eight (8) hjar window in wbî  

opaaeoodiategmaitoftracla«e. Tha opaaiing window of opportuniiy is between 8:.̂ 0 

p.m. and 4:30 a.m. Even duruig tha eight (8) hoar paiod Conrail trains ae fiapaody 

delayed because of the comrtniicr traffic, aid ongoiog maiBienaice on Metro North's 

Widi iwpect to CP opernting 00 the trackage betwam Albany aid <)A Point Y ^ 

would suggest that CP enter Cooiail property at its ommnrtinn with Coenirs Albaigr 

Secondary Trrck and proceed approximaely 7.1 mike a SeDdrit CPab—dyopemtesovac 

'Moaa sfot ee-ae-AOM 



itist.,gp^oftiack»Sptod,yto inLc c ^ At Sdldrk, the pmfcned 

haidling WiU be over a progressive swrtch ooottBCtion to 

AIbaiySecoodayT«cktDC««il-sSdkkkBraahaCPSK. Thaeafter.themovemad 

will «««aeComairsSdkidcBiaidl. which is apfioamaaly 117 a i ^ TheSeBdik 

Biaah win tiJte CP to Coaaa's Hodson Laa a approanutely Mikpoat 1^ 

«;ill naeCoomirs Track No. ltt>P008.Hk.epsie. /a ?ooghk«prie. CP wiU enter Metro 

North's tnofcige to die Oak Point Link R «hig Txa* ta New Yoik City. TbeOakPdnt 

Link Rianiag Track WiU take CP to Oak Point Yad. When opaadngow Metro North's 

trackage aiuth of Poughk«?«e, CP WiU be a i ^ to the aaae agid (8̂  

ConraU operates uoda (odqr 

/ a i - a i aa-'HOHd « i ' a » »i»-ac-AOM 



vtsjjnciaim 

R.R. Do-r̂ ing, ceclare under penalty of perjury that the 

fore^oiag is true and correct- Further, I certify that 1 a» 

qualifiad and authorired to file thi. stataaant. Executed on 

November 30, 1998-

R.R. Doimini" " ^ 
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CERTIFICATE OF SERVICE 

I , Dennis G. Lyons, certify that on November 30, 1998,1 have caused to be served 

a true and correct copy of the foregoing CSX-167, "Statement of CSX Corporation an^ 

CSX Transportation, Inc. As to the Rights to Be Granted to Canadian Pacific Railway 

Company and Affiliates With Respect to Lhe of Railroad Between SeUcirk (Near 

Albany), NY, and Fresh Pond 'ct. (in (Jiwens)," and its accompanying Verified 

Statements and Exhibits, to the following parties, by first-class mail, postage prepaid, or 

by more expeditious means: 

George Mayo, Jr., Esq. 
HOGAN & HARTSON I . L.P. 
555 Thirteenth StieeU N.W. 
Washington, D.C. 20004-1109 

Counsel for Caruidian Pacific Railway Company, 
Delaware arui Hudson Railway Company, Inc., 
Soo Line Railroad Company and 
St. Lawreru:e & Hudson Railway Company Limited 

Charles A. Spitulnik, Esq. 
HOPKINS & SUTTER 
888 Sixteenth Stieet, N.W. 
Washington, D.C. 20006 

Counsel for the New York Department of Transportation 
and New York City Economic Development Corporation 

Kelvin J. Dowd, Esq. 
SLOVER & LOFTIJS 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 

Counsel for the New York Department of Transportation 



L . John Osbom, Esq. 
SONNENSCHEIN NATH & ROSENTHAL 
1301 K Stieet, N.W. 
Suite 600 East Tower 
Washmgton, D.C. 20005 

Counsel for Canadian National Railway Company 

Edward D. Greenberg, Esq. 
GALLAND, KHARASCH & GARFINKLE, P.C. 
1054 Thirty-First Stiret, N.W. 
Washington, D.C. 20007-4492 

Counsel ft r Providerwe arui Worcester Railroad Company 

Walter E. Zullig, Jr., Esq. 
METRO-NORTH RAILROAD 
347 Madison Avenue 
New York, NY 10017-3739 

Counsel for Metro-North Commuter Railroad Company 

Paul Samuel Smith, Esq. 
U.S DEPARTMENT OF TRANSPORTATION 
400 Seventh Street, S.W., Room 4102 C-30 
Washington, D.C. 20590 

Counsel for the U.S. Department of Transportation 

DENNIS G. LYONS 
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HOGAN &HAKrSOK 
L.L.R 

November 30, 1998 
OEOKCE W. MAYO, JR. 

rAITNEt 
DIUCT DIAL (202) A37-M79 

BY HAND DELIVERY 

The Honorable Vernon A. Williams 
Secretary, Surface Transportation Board 
Case Control Branch 
ATTN: STB Finance Docket No. 33388 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, DC 20423-0001 

R«: Financa Docket No. 33388, CSX Corporation and CSX 
Transportation, Inc., Norfolk Southern Corporation 
and Norfolk Southern Railway Conpany — Control and 
Operating Leaaes/Agraamants — Conrail Inc. and 
Consolidated. B a i l Cerporation—. ^ 

COLUMBIA SQUAU 

MS nflRT£ENTH STREET. NW 

WASHINGTON, DC M004-1109 

TEL (102) 6S7.5600 

FAX (tot) SST-MIO 

^Finance Docket No. 33388 (Sub No. 69), Responsive 
"Application — State of New York, By and Through I t s 
Department of Transportation, and The New York City 
Economic Development Corporation 

Dear Secretary Williams: 

Enclosed for r i l i n g i n the above-referenced dockets are an 
o r i g i n a l and twenty-five copies of Canadian P a c i f i c Parties' Opening 
Evidence and Argument. Also enclosed i s a 3.5-inch d i s k e t t e , 
formatted f o r WordPerfect 7.0, containing th'i pleadinc . 

Thank you f o r your assistance. 

Offtct ol the 9*>c 

DEC - 1 1998 
partot 

Sincerely, 

George W. Mayo, Jr. 
Attorney f o r Canadian P a c i f i c 
Railway Company, Delaware and 
Hudson Railway Company, Inc., 
Soo Line Railroad Company, and 
St. Lawrence & Hudson Railway 
Company Limited 

GWM:jms 
Enclosures 
cc: •-•junsel f c r Parties 

Required To Be Served 

SWDC - 66673/1 - osnru.i i 

ntUMELi LONDON MOSCOW PAW* FBACUl WAMAW 
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SURFACE TRANSPORTATION BOARD 

JO ]gnp 

CP-24 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS — 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

STB Finance Docke-. No. 33388 (Sub-No. 69) 

RESPONSIVE APPLICATION—STATE OF NEW YORK, 
BY AND THROUGH ITS DEPARTMENT OF TRANSPC '̂ ÂTION, 

AND THE NEW YORK CITY ECONOMIC DEVELOPMENT CORPORATION 

CAMADIAN PACiriC PARTUS' 
OPENING KVIDENCK AMD ARGOMBNT 

ENTIIIED 
Offlca of tlis Saorstary 

DEC-1 1998 
Part of 

fuMle ftecertf 

MARCELLA M. SZEL 
TIMOTHY G. MULCAHY 
CANADIAN PACIFIC RAILWAY COMPANY 
Suite 500 
Gulf Canada Square 
401 Ninth Avenue, S.W, 
Calgary, Alberta T2P 4Z4 
CANADA 
(403) 319-7474 

GEORGE W. MAYO, JR. 
ERIC VON SALZEN 
HOGAN & HARTSON L.L.P. 
555 Thirteenth Street, N.W. 
Washington, D.C. 20004-1109 
(202) 637-5600 

November 30, 1998 

Attorneys for Canadian P a c i f i c 
Railway Company, Delaware and 
Hudson Railway Company Inc., Soo 
Line Corp., and St. Lawrence & 
Hudson Railway Company Limited 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS — 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

STB Finance Docket No. 33388 (Sub-No. 69) 

RESPONSIVE APPLICATION--STATE OF NEW YORK, 
BY AND THROUGH ITS DEPARTMENT OF TRANSPORTATION, 

AND THE NEW YORK CITY ECONOMIC DEVELOPMENT CORPORATION 

CANADIAN PACIFIC PARTIES' 
OPENING EVIDENCE AND ARGUMENT 

INTRODUCTION 

Pursuant to the Board's Decision No. 102, Canadian 

Pa c i f i c Railway Company ("CPR"), Delaware and Hudson Railway 

Company Inc. ("D&H"), Soo Line Railroad Company ("Soo") and 

St. Lawrence & Hudson Railway Company Limited ("StL&H") 

( c o l l e c t i ^/ely " ̂ anadian Pacific Parties" or "CP") hereby submit 

t h e i r opening evidence and argument i n support of Board 

establishment of terms and conditions to govern CP f u l l - s e r v i c e 

trackage r i g h t s over che so-called "east-of-the-Hudson" l i n e 

between Schenectady/Albany, NY, and Fresh Pond Junction, NY, 

which CSX Corporation and CSX Transportation, Inc. ( c o l l e c t i v e l y 

"CSX") w i l l operate under an operating agreement with New York 

\\\DC - 66673/1 - 0771661.OJ 



Cential Lines LLC ("NYC") (and which i n turn NYC w i l l acquire 

from Consolidated Rail Corporation ("Conrail")). \/ 

As a condition of i t s approval of the primary 

a p p l i c a t i o n i n t h i s proceeding, the Board required 

CSX to negotiate an agreement with 
CP to permit e i t h e r haulage r i g h t s , 
not r e s t r i c t e d as to commodity or 
geographic scope, or s i m i l a r l y 
u n r e s t r i c t e d trackage r i g h t s , over 
the east-of-the Hudson l i n e from 
Fresh Pond to Selkirk (near Albany), 
under terms agreeable to the 
par t i e s , taking i n t o account the 
investment that continues to be 
required for the l i n e . 

Decision No. 89 at 83. As the parties have advised the Board, 

these negotiations were unsuccessful, and the part i e s have 

1_/ CP i s not here seeking any trackage r i g h t s a u t h o r i t y with 
regard to that part of the east-of-the-Hudson l i n e between 
Poughkeepsie, NY and High Bridge, NY, which i s owned by Metro-
North Railroad ("Metro-North"). CP i s separately negotiating 
with Metro-North i n regard to trackage r i g h t s over t h i s l i n e . 
These negotiations are proceeding favorably, and CP ant i c i p a t e s 
obtaining trackage r i g h t s over the Metro-North l i n e segment on 
ter.ms comparable to those governing CSX's operations over the 
l i n e segment. CP i s also separatel negotiating with the State 
of New York regarding f u l l service trackage r i g h t s on the Oak 
Point Link from High Bridge to Harlem River Yard to the point of 
connection with CSX ownership. Although CP believes that there 
would be no substance to such a claim, i t i s possible that CSX 
w i l l argue that i t has an exlusive r i g h t to provide f r e i g h t 
service over e i t h e r or both of the Metro-North segment and the 
Oak Point Link segment; accordingly, CP requests the Board to use 
i t s a u t h o r i t y under 49 U,S.C.§ 11321 to override any such r i g h t s 
to the extent that they e x i s t and might i n t e r f e r e with the award 
of trackage r i g h t s to CP over those segments. 

- 2 -
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accordingly turned to the Board to set the terms and conditions 

that w i l l govern CP's east-of-the-Hudson operations. 

Although CP and CSX made progress on many matters 

during the course of t h e i r negotiations, they u l t i m a t e l y 

disagreed with one another ca the fundamental issue of the scope 

of the r i g h t s awarded by the Board: CP unde'-ytands the Board's 

condition -- "not r e s t r i c t e d as to commodity or geographic scope" 

(id.) — to impose f u l l - s e r v i c e r i g h t s , inciuding the r i g h t of 

access to a l l current and future shippers on the east-of-the-

Hudson l i n e , the righ', to interchange with a l l c a r r i e r s on the 

l i n e , and the r i g h t to use a l l yards and f a c i l i t i e s on the l i n e -

by contrast, CSX takes the po s i t i o n that the Board intended i t s 

condition to extend overhead r i g h t s only, not f u l l - s e r v i c e 

r i g h t s . 

CSX's po s i t i o n on t h i s basic issue made agreement 

impossible. In t h i s submission, CP asks the Board to resolve the 

impasse by (1) rea f f i r m i n g that CSX i s to grant CP f u l l - s e r v i c e 

r i g h t s o*̂  the east-of-the-'iudson l i n e , (2) r u l i n g that those 

r i g h t s should be trackage r i g h t s , not haulage r i g h t s , to assure 

that CP's service can be f u l l y competitive with that provided by 

CSX, and (3) adopting the terms and conditions, i n c l u d i n g the 

compensation terms, proposed by CP i n the d r a f t trackage r i g h t s 

agreement being submitted herewith (see Attachment A). 

- 3 -
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In t^.e discussion below, we explain why CP i s e n t i t l e d 

t o the r e l i e f requested. In Part I , we b r i e f l y r e c a p i t u l a t e the 

record before the Board that led to imposition of the east-of-

the-Hudson condition, and show that the Board was e n t i r e l y 

c o r r e c t to require that the r i g h t s granted to CP be f u l l - s e r v i c e 

i n nature; we also explain why those r i g h t s should be trackage, 

rather than haulage, r i g h t s so as to better serve the competitive 

objectives the Board i d e n t i f i e d i n Decision No. 89. I n Part I I , 

we summarize the manner i n which CP proposes to conduct 

operations pursuant to a grant of f u l l - s e r v i c e trackage r i g h t s . 

F i n a l l y , i n Part I I I , we h i g h l i g h t p a r t i c u l a r teims and 

conditions (including the compensation terms) sought i n our d r a f t 

trackage r i g h t s agreement, and explain why they are appropriate 

f o r imposition here. 

I . CP SHOULD BE GRANTED FULL-SERVICE TRACKAOE RIGHTS 

A. The Boaril J^ppropriately Iapoaed Fvll-Servic« 
Rights 

In r u l i n g that the r i g h t s accorded CP should be "not 

r e s t r i c t e d as to commodity or geographic scope" (Decision No. 89 

at 83), the Board appropriately responded to the evidentiary 

record developed by the New York State Department of 

Transportation ("NYDOT"), the New York City Economic Development 

Corporation ("NYCEDC"), and others. I t i s undisputed that 

NYDOT/NYCEDC requested award of f u l l servi-^e trackage r i g h t s , and 
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that t h e i r c l e a r l y stated objective was " t o enabJe a second r a i l 

c a r r i e r to compete d i r e c t l y with CSX i n the provision of f r e i g h t 

t r a n s p o r t a t i o n to shippers and receivers east of the Hudson i n 

New York," so as " t o serve a l l shippers and d i s t r i b u t i o n centers 

located between the NY&A interchange at Fresh Pond, NY, and the 

CP/D&H interchanges at Sel k i r k and Schenectady, NY." 

NYS-24/NYC-17 at 3, 37, The Board found t h e i r submission to be 

compelling, 

The Board agreed with NYDOT/NYCEDC that the settlement 

agreements reached by CSX with CP and Canadian National Railway 

Company were "not s u f f i c i e n t to s a t i s f y the needs of east-of-the-

Hudson shippers," Decisicn No. 89 at 82, The Board also agreed 

that i t must "use t h i s opportunity to restore a modicum of the 

competition that was l o s t i n the f i n c n c i a l c r i s i s that led to the 

formation of Conrail" ( i d . at 83), acknowledging NYDOT/NYCEDC 

evidence that at the time of Conrail's creation " [ t ] h e r e were 

nine line-haul r a i l r o a d rate and service options available 

i n d i v i d u a l l y or i n combination to shippers east of the Hudson 

River, with numerous i n t e r l i n e connections to the west side" 

(NYS-24/NYC-17 at 15 & n , l l ) . 

The Board also agreed with NYDOT/NYCEDC that "there 

w i l l soon be s u f f i c i e n t capacity on the Hudson Line f o r safe 

serViCe from a second f r e i g h - operator." Decision No. 89 at 83. 

In a r r i v i n g at t h i s conclusion, the Board r e l i e d on testimony by 
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Metro-North's President that "the Hudson Line could e a s i l y and 

^ safely accommodate a second f r e i g h t operator moving an a d d i t i o n a l 

6-8 scheduled t r a i n s each day, and that completion of the s t a t e -

funded Oak Point Link by early 1999 w i l l eliminate the most 

^ serious c o n f l i c t between f r e i g h t and passenger operations on the 

remainder of the Hudson Line;" i t also found s i g n i f i c a n t the CSX 

concession " t h a t f r e i g h t t r a f f i c on the Hudson Line could be 

^ increased s i g n i f i c a n t l y . " I d . at 83 n.l30. 

The Board f u r t h e r gave weight to shippers located on 

the east-of-the-Hudson l i n e , who spoke out strongly i n regard to 

«-heir pressing need for competitive r a i l access. 2/ Certain of 

these shippers (Fort Orange Paper Coirpany and ADM M i l l i n g Co.) 

r e i t e r a t e t h i s need i n v e r i f i e d statements accompanying t h i s 

submission. 

In sum, the Board's award of f u l l - s e r v i c e r i g h t s on the 

east-of-the-Hudson l i n e was appropriately baP2d on the record, 

which demonstrated conclusively that compe* i t i v e considerations 

and other public i n t e r e s t concerns d i c t a t e d that CP should have 

2/ These shippers included the Fort Orange Paper Company F̂EPC-
5); D'Arrigo Bros. Co. of New York and the Hunts Point Market 
Board (NYS-IO); Firestone Plywood Corp, (NYS-iO); USA Waste 
Services Co, (NYS-10); and Harlem River Yard Ventures (on behalf 
of shippers served by the yard) 'NYC-9), For example, the Board 
s p e c i f i c a l l y noted that i t s east-of-the-Hudson condition would be 
responsive to the competitive concerns raised by the Fcrt Orange 
Paper Company, Decision No. 89 at 116, 
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u n r e s t r i c t e d access to a l l shippers, a l l c a r r i e r s , and a l l yards 

and f a c i l i t i e s on the l i n e . 

B. F u l l Service Trackage Rights, Not Haulage 
Rights, Should Be Inqposed 

In announcing the east-of-the-Hudson condition, the 

Board suggested that the condition might be s a t i s f i e d by 

negotiation of e i t h e r u n r e s t r i c t e d haulac,^ r i g h t s or un r e s t r i c t e d 

trackage r i g h t s . Decision No, 89 at 83, In the p a r t i c u l a r 

circumstances of the east-of-the-Hudson l i n e , trackage r i g h t s 

w i l l permit CP to compete more e f f e c t i v e l y with CSX than would 

haulage r i g h t s alone. Accordingly, for reasons explained below, 

CP urges that trackage r i g h t s be imposed i n l i e u of haulage 

r i g h t s . 

Trackage r i g h t s and haulage r i g h t s are both mechanisms 

through which one r a i l r o a d can compete for customers located on a 

l i n e owned by another r a i l r o a d . However, trackage r i g h t s a f f o r d 

the grantee a wider range of operating r i g h t s , and greater 

cont r o l over the tran s p o r t a t i o n service, than do haulage r i g h t s . 

In one case, the Board defined trackage r i g h t s as: 

The r i g h t or combination of r i g h t s of 
one r a i l r o a d to operate over the 
designated trackage of another r a i l r o a d 
including the r i g h t to operate t r a i n s 
over the designated trackage; the r i g h t 
to interchange with a l l c a r r i e r s at a l l 

3/ References to the Board include tho Board's predecessor, the 
I n t e r s t a t e Commerce Commission. 
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junctions; the r i g h t to serve a l l 
shippers, sidings, and team tracks; and 
th? r j g h t to b u i l d connections or 
addi t i o n a l tracks i n order to access 
othe;: shippers or c a r r i e r s . 

Burlington Noj.thern, Inc. -- Control and Merger — 

Santa Fe Paci f i c Corp., Finance Docket No. 32549, 1995 

VvL 337217, at *7 (l.C.C. served June 6, 1995). 

In contrast, the Board ca l l e d " [ c ] a r 

haulage . . . merely a pr i v a t e arrangement whereby one c a r r i e r 

moves cars for another." Burlington Northern R.R. — Notice of 

Exemption -- Jo int Project Involving Relocation of a Line of 

Railroad between Tulsa and Muskogee, OK, Finance Docket No. 

31293, 1988 WL 224496, at *1 { l . C . C . served July 14, 1988). 

Under haulage r i g h t s , the non-owning r a i l r o a d has no " r i g h t t o 

enter on [the other] c a r r i e r ' s track to perform the r a i l 

service;" the track-owning c a r r i e r handles and controls the cars, 

and the non-owner pays "a charge for the haulage service provided 

by" the owning c a r r i e r , KNRECO, Inc, -- Exemption -- Atchison, 

Topeka & Santa Fe Ry., Finance Docket No. 30918, 1988 WL 224^10, 

at *2 (l.C.C. served Apr. 2, 1988), a f f ' d , Simmons v. KNRECO, 

Inc., 871 F.2d 702 (7th Cir. 1989). See also, Indiana & Ohio Ry. 

— Acq u i s i t i o n Exemption — Lines of The Grand ^runk Western 

R,R. , Finance Docket No, 33180, 1997 WL 5-,8357, at *C (l.C.C. 

served Sept, 19, 1997). 
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The c a r r i e r receiving haulage r i g h t s on a p a r t i c u l a r 

route i s s i g n i f i c a n t l y l i n i i t c d i n i t s a b i l i t y to engage i n cost-

based competition with the c a r r i e r providing i t with haulage on 

the route. This i s because the haulage rate paid by the c a r r i e r 

r e ceiving haulage services r e f l e c t s an a l l o c a t i o n of the "above-

t h e - r a i l " costs - crew costs, locomotive costs, and f u e l costs, 

for example -- of the c a r r i e r providing those services, and i n 

that sense the costs of th'^ two c a r r i e r s for movements over the 

route are the same. This i s much less the case with trackage 

r i g h t s , where the trackage r i g h t s charge r e f l e c t s only "below-

t h e - r a i l " costs, and the trackage r i g h t s tenant therefore has a 

much b e t t e r a b i l i t y to manage i t s own costs and to compete with 

the trackage r i g h t s landlord on the basis of cost. 

S i m i l a r l y , a c a r r i e r with haulage r i g h t s i s m a t e r i a l l y 

r e s t r i c t e d i n i t s a b i l i t y to compete on a service basis with the 

c a r r i e r providing i t with haulage movements. Essentially, the 

c a r r i e r providing haulage decides the kind of service i t wants to 

provide to i t s customers, and the c a r r i e r receiving haulage must 

conform i t s own car movements to that service. By contrast, with 

trackage r i g h t s a c a r r i e r can compete f u l l y on service terms, 

s e t t i n g i t s own schedules and customizing service to f i t the 

needs of i t s p a r t i c u l a r customers. 

In sum, the competition that can be provided through 

trackage r i g h t s i s l i k e l y to be more e f f e c t i v e than with haulage 
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r i g h t s . Cf, e.g., Union P a c i f i c Corp. -- Control & Mê -ger — 

Southern P a c i l i c Rai.l Corp., Finance Docket No. 32760, 1996 WL 

467636, at *235 (l.C.C. served Aug, 12, 1996). 

Here, trackage r i g h t s would give CP a physical presence 

on the east-of-the-Hudson l i n e , CP would thus be able to co n t r o l 

the q u a l i t y of servico provided to shippers i n a way that i t 

never could with only haulage r i g h t s , whic i would be dependent on 

CSX t r a i n operations to move CP's :ars. 

Moreover, trackage r i g h t s would permit CP to operate 

with greater e f f i c i e n c y (for example, managing t r a i n size, 

blocking, and routing requirements so as to minimize costs), 

which would lead to the most competitive rates to shippers. By 

contrast, haulage r i g h t s would l i m i t CP's a b i l i t y to achieve such 

e f f i c i e n c i e s , i n that cars woula t y p i c a l l y î îove at a set per-car 

charge on t r a i n s most convenient for CSX, 4̂/ 

For these reasons, CP requests that the f u l l - s e r v i c e 

r i g h t s awarded ' t be trackage r i g h t s rather than haulage r i g h t s . 

4/ CP would favor an award of in t e r i m haulage r i g h t s f i a t would 
allow CP to b u i l d a t r a f f i c base while using CSX haulage 
services, with the r i g h t to convert (at CP's sole option and 
without need for CSX consent) to f u l l - s e r v i c e trackage r i g h t s 
once that base was developed. This i n t e r i m step, which would 
provide for CP and CSX to make t h e i r haulage connection at CSX's 
Selkirk Yard (using what i s descnoed below as Route 3), would 
appear to serve the i n t e r e s t s of both CP and CSX. But i f CSX 
objects to such i n t e r i m haulage r i g h t s , CP i s prepared to conduct 
trackage r i g h t s operations from the outset. 
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CP i s committed to u t i l i z i n g these trackage r i g h t s so as to be a 

strong and e f f e c t i v e competitor with CSX on the east-of-the-

Hudson l i n e . 

J I . CP'S FULL-SERVICE TRACKAGE RIGHTS ARE DESIGNED 
OPERATIONALLY TO MAKE CP AN EFFECTIVE CCTiPETITOR 
WITH CSX 

The f u l l - s e r v i c e trackage r i g h t s being sought by CP 

over the east-of-the-Hudson l i n e conform to those requested by 

NYDOT/NYCEDC, 5/ They are designed operationally to make CP an 

e f f e c t i v e competitor with CSX. The trackage r i g h t s are described 

i n d e t a i l i n the accompanying v e r i f i e d statement of Paul Gilmore, 

CP's Vice President Eastern Operations, 6/ As explained by Mr. 

Gilmore, there are three sets of r i g h t s CP w i l l require on the 

5/ NYDOT/NYCEDC requested Board imposition of the f o l l o w i n g : 

1. F u l l service trackage r i g h t s . . . over the l i n e s 
of Conrail between points of connection with the Canadian 
P a c i f i c Railway/Delaware & Hudson Railroad at CP-160 near 
Schenectady, NY and Sel k i r k Yatd near Selkirk, NY, and [the 
beginning of Metro-North ownership of the east-of-the-Hudson 
l i n e ] , together with .sufficient r i g h t s on tracks w i t h i n the 
Se l k i r k Yard to permit the e f f i c i e n t interchange of f i e i g h t 
with CP/D&H. 

2. F u l l service trackage r i g h t s over the l i n e s of 
Conrail between the point of Conrail ownership at Mott Haven 
Junction ("MO"), NY and the point of connection with the 
li n e s of the Long Island Railroad near Fresh Pond ("MONT"), 
NY, via the Harlem River Yard. 

NYS-24/NYC-17 at 3-4, 

6/ Mr, Gilmore i s also sponsoring a separate v e r i f i e d statement 
dealing w i t h environmental matters that i s being submitted 
herewith. 
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north end of the east-of-the-Hudson l i n e , and one set of r i g h t s 

on the south end. 

On the north end, CP f i r s t needs trackage r i g h t s on the 

l i n e segments — termed Route 1 i n Mr. Gilmore's statement 

(Exhibit 2) -- though Rensselaer and Schenectady that w i l l give 

CP the mos" e f f i c i e n t routing f or movement of t r a f f i c between 

Canadian markets and New York City/Long Island markets. Second, 

CP needs trackage r i g h t s on l i n e segments through S e l k i r k Yard 

(but which w i l l not require use of the yard), to give i t the most 

e f f i c i e n t routing f or movem^ent of t r a f f i c between southern U.S. 

markets and New York City/Long Island markets -- termed Route 2 

i n Mr. Gilmore's statement (Exhibit 3). !_/ Third, CP needs 

trackage r i g h t s on l i n e segments that CP would employ i n handling 

Albany/Rensselaer area t r a f f i c u t i l i z i n g CP's Kenwood Yard at 

Albany -- termed Route 3 i n Mr. Gilmore's statement (Exhibit 4). 

CP w i l l use each route as d i c t a t e d t'y the t r a f f i c i t develops, 

d i r e c t i n g each t r a i n over the route that most e f f i c i e n t l y serves 

the movements on the t r a i n . 

As for the south end of the east-of-the-Hudson l i n e 

(depicted i n Exhibit 5 of Mr. Gilmore's statement), CP seeks 

r i g h t s that w i l l assure i t s interchange at Fresh Pond Junction 

7 E f f e c t i v e use of t h i s route w i l l require improvement of an 
e x i s t i n g connecting track at CP-VO on the NYC Chicago Line. 
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(or other appropriate l o c a t i o n s ) , as well as f u l l access to the 

Harlem River Yard, Oak Point Yard, Hunts Point Terminal and a l l 

customers served by those f a c i l i t i e s . 

Mr. Gilmore provides i l l u s t r a t i o n s of schedules CP 

could operate using Routes 1 through 3, noting that f i n a l 

schedules would be coordinated with CSX, Metro-North, and the 

State of New York ( i n regard to the newly completed Oak Point 

L i n k ) . He also discusses i n summary the l o c a l service CP would 

expect to conduct i n support of i t s east-of-the-Hudson 

operations. 

As Mr. Gilmore notes, i f CP i s awarded the f u l l - s e r v i c e 

trackage r i g h t s i t seeks, CP w i l l compete vigorously with CSX and 

w i l l generate for the shipping public a l l the benefits that flow 

from service and price competition. 

I I I . THE TERMS MD CONDITIONS SET FORTH IN THE 
ACC(»1PANYING TRACKAGE RIGHTS AGREEMENT SHOULD BE 
IMPOSED BY THE BOARD 

CP has drafted i t s proposed trackage r i g h t s agreement 

based on the Master Trackage Rights Agreement submitted by the 

applicants to govern t h e i r awards of trackage r i g h t s to one 

another as contemplated i n the primary a p p l i c a t i o n . See CSX/NS-

25 at 22O-0O, Modifications have been made where necessary t o 

set f o r t h the f u l l - s e r / i c e nature of the CP trackage r i g h t s , to 

ensure neutral operation of the east-of-the-Hudson l i n e , and to 

incorporate necessary switching provisions. 
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By adopting terms and conditions employed by applicants 

i n t h e i r Master Trackage Rights Agreement, CP ensures that i t s 

proposed trackage r i g h t s agreement i s r e f l e c t i v e of a contractual 

arrangement f a m i l i a r to CSX, and indeed agreed to by CSX for 

purposes of governing both i t s grants of trackage r i g h t s t o , and 

i t s receipt of trackage r i g h t s from, Norfork Southern Corporation 

and Norfolk Southern Railway Company ( c o l l e c t i v e l y , "NS"). 

Moreover, by incorporating the compensation terms set f o r t h i n 

the Master Trackage Rights Agreement, CP seeks to ensure that i t s 

service can be provided on an equal competitive f o o t i n g with the 

service provided by CSX. 

S p e c i f i c a l l y , CP proposes that i t pay CSX the same 29 

cents per car mile rate that CSX and NS pay each other pursuant 

to the trackage r i g h t s grants provided f o r i n the primary 

a p p l i c a t i o n . This charge, which CSX has determined to be 

su i t a b l y compensable both i n circumstances where i t i s a trackage 

r i g h t s tenant and a trackage r i g h t s landlord, affords an 

appropriate benchmiark for the trackage r i g h t s fee CP should pay 

CSX. Just as the 29 cents per car mile charge allows CSX and NS 

to be e f f e c t i v e competitors with one another over those l i n e s 

where they w i l l operate under trackage r i g h t s , so also the charge 

w i l l allow CP to be an e f f e c t i v e competitor with CSX on the east-

of-the-Hudson l i n e . 
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As regards switching, i t w i l l be more e f f i c i e n t and 

less d i s r u p t i v e of CSX's operations for CSX to provide switching 

services to CP at p a r t i c u l a r locations. S p e c i f i c a l l y , CP 

proposes that CSX a f f o r d i t switching services for a l l shippers 

served through the Oak Point Yard cr any other r a i l f a c i l i t y i n 

the Bronx Borouc^h of New York City, At the outset, CP i s 

prepared to pay a switching charge of up to $250 per car, >̂/ i i . 

conformity with the charge negotiated as part of the December 12, 

1997 "Agreement Between the National I n d u s t r i a l Transportation 

League, Norfolk Southern, and CSX" (NITL-11)("NITL 

Agreement"), 9/ Borrowing a concept r e f l e c t e d i n the switching 

8/ This $250 per car charge i s the rate CSX and NS generally 
charged each other for switching services p r i o r to the primary 
a p p l i c a t i o n transaction. See RVS Jenkins at 10-11, 

9/ Expanding upon the NITL Agreement, the Board held that the 
$250 per car maximum switching charge would apply not j u s t to 
switching that had been provided by Conrail to CSX and NS, but 
also to switcliing that had been provided by CSX and NS to 
Conrail, where fe a s i b l e . See Decision No. 89 at 18 n.30, 54, 57, 
176 n,264 and 250-51. The Board also endorsed the $250 per car 
charge f o r (1) Class I I I r a ilroads that pay switching charges t o 
Conrail, and to the shippers served by those s h o r t l i n e s , and 
(2) c e r t a i n t r a f f i c i n the Niagara Falls area. See Decision No. 
89 at 18 n,30, 19, 54, 57-58, 85 n.l35, 90, 176 n.264 and 178, 
In a d d i t i o n , the Board ordered CSX to adhere to i t s agreements 
with CN and CP that provide for lower switching fees i n the 
Buffalo area (which have some of the highest reciprocal switching 
rates i n the country.) I ^ . at 85 n.l36, 178. In accord with the 
NITL Agreement, switching charges at other points and with other 
r a i l r o a d s are to be frozen at t h e i r e x i s t i n g rate or at the rate 
achieved through settlement, not to exceed the e x i s t i n g r a t e . 
I d . at 250-51. 

[Footnote continued] 
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agreements CSX and NS entered i n t o with one another, CP proposes 

that a f t e r s ix months of experience and at the request of e i t h e r 

party, CP and CSX w i l l j o i n t l y conduct a study to determine CSX's 

actual cost of switching cars for CP and r e t r o a c t i v e l y adjust the 

switching charge based on such study; 10/ provided, however, that 

the charge s h a l l not be greater than that permitted under the 

NITL Agreement. 

• * * * 

By adopting CP's proposed trackage r i g h t s agreement, 

the Board w i l l allow CP to compete e f f e c t i v e l y with CSX on terms 

consistent with thDse that govern the various applicant trackage 

r i g h t s agreements approved i n t h i s proceeding. S i m i l a r l y , by 

basir CSX's switching charges to CP on a blend of the standard 

switching arrangement between CSX and NS and the NITL Agreement, 

[Footnote continued] 

The $250 maximimum per car charge established under the NITL 
Agreement i s well above the $130 maximum charge agreed to by 
Union Pacific Railroad Company ("UP") in a settlement agreement 
with Burlington Northern Sante Fe Railroad Company ("BNSF"), 
adopted by the Board as a condition to the UP/SP merger. See 
Union Pacific Corp. -- Control & Merger -- Southern Pacific Rail 
Corp., Finance Docket No, 32760, Decision No, 44, 1996 WL 467636, 
at *B9, *103, *113 (I,C,C, served Aug. 12, 1996)("UP/SP"); see 
Decision No 89 at 58. (This $130 charge represented a 
significant drop from the $495 rate UP charged ENSF prior to the 
merger. UP/SP, 1996 WL 467636, at *235 n.l70,) The maximum $250 
per car charge also far exceeds tbe $150 per car maximum UP/SP 
agreed to charge railroads other than BNSF, Id, at *235 n.l l 6 . 

10/ See, e.g., CSX/NS-25 at 458, 481, 505-06, 530. 
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the Board can assure that the switching arrangement w i l l be f a i r 

to both CP and CSX. 

CONCLUSION 

For the reasons set f o r t h above, the Board should grant 

CP f u l l - s e r v i c e trackage r i g h t s over the east-of-the-Hudson l i n e 

governed by the trackage r i g h t s agreement proposed by CP. 

Respectfully submitted. 
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ATTACHMENT A 

DCSMT3/1 OTTWrjOl 



CP PROPOSED 

TRACKAGE RI G H T S 

AGREEMENT 

THIS AGREEMENT, entered i n t o as cf t h i s day of 

19 , by and among NEW YORK CENTRAL LLC, a Delaware l i m i t e d 

l i a b i l i t y company (hereinafter referred to as "NYC"). CSX 

TRANSPORTATION, INC., a V i r g i n i a corporation (hereinafter 

r e f e r r e d to as "CSXT"), and DELAWARE AND HUDSON RAILWAY COMPANY, 

a Delaware corporation, an i n d i r e c t wholly owned subsidiary of 

Canadian Pacific Railway Company 'hereinafter r e f e r r e d to as 

"CPR" ) ; 

WITNESSETH: 

WHEREAS, CSX Corporation ("CSX"), parent to CSXT, and 

Norfolk Southern Corporation ("NSC"), parent to NSR, entered i n t o 

a Transaction Agreement (the "Transaction Agreement") between 

themselves; CSXT, a wholly-owned subsidiary of CSX; NSR; Conrail, 

Inc, ("CRR"); Consolidated Railroad Corporation ("CRC"), a 

wholly-owned subsidiary of CRR; and CRR Holdings LLC; and 

WHEREAS, CSX and NSC have i n d i r e c t l y acquired a l l the 

outstanding c a p i t a l stock of CRR; and 

WHEREAS, pursuant to the Transaction Agreement, c e r t a i n 

assets of CRC have been allocated to NYC, which i s a wholly-owned 

subsidiary of CRC, to be operated by CSXT under the terms of an 
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Allocated Assets Operating Agreement (the "CSXT Operating 

Agreement") between NYC and CSXT; and 

WHEREAS, pursuant to the Decision No, 89 entered i n STB 

Finance Docket No. 33388, CSX Corporation and CSX Transportation, 

Inc., Norfolk Southern Corporation and Norfolk Southern Railway 

Company - Control and Operating Leases/Agreements — Conrail Inc. 

and Consolidated Rail Corporation (served July 23, 1998) ("STB 

Finance Docket No. 33388"), the Surface Transportation Board 

("STB") conditioned i t s approval of the primary a p p l i c a t i o n i n 

that proceeding upon grant by CSXT of f u l l service trackage 

r i g ' i t s to CPR free of "geographic and commodity" r e s t r i c t i o n s on 

the so-called "east-of-the-Hudson l i n e " between 

Schenectady/Albany, NY and Fresh Pond Junction, NY, to be 

operated by CSXT under the CSXT Operating Agreement; 

WHEREAS, a f t e r due consideration of evidence and argument 

r e l a t e d to these trackage r i g h t s , the STB imposed the terms and 

conditioas set f o r t h i n t h i s agreement to govern CP's operations 

on the east-of-the-Hudson l i n e ; and 

WHEREAS, there i s a separate addendum to t h i s Agreement, 

also imposed by the STB, i d e n t i f y i n g respective segments, 

s p e c i f i c cc.idition and/or r e s t r i c t i o n s ; and 

NOW, THEREFORE, the parties hereto are l e g a l l y bound as 

foll o w s ; 
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ARTICLE 1. GRANT OF TRACKAGE RIGHTS; OPERATING AGREEMENT 

Subject to the terms and conditions herein provided, NYC, as 

owner, and CSXT, as operator, hereby grant to CPR the r i g h t to 

operate i t s t r a i n s , locomotives, cars and equipment with i t s own 

crews (hereinafter referred to as •"he "Trackage Rights") over the 

lines of r a i l r o a d owned by NYC and operated by CSXT, under the 

CSXT Operating Agreement hereinafter referred to as "Subject 

Trackage", upon execution of the "Form A - Trackage Rights 

Addendum" i d e n t i f y i n g s p e c i f i c trackage r i g h t s arrangements and 

relevant provi-sions to be attached hereto and made a part hereof. 

ARTICLE 2. USE OF SUBJECT TRACKAGE 

(a) CPR's use of the Subject Trackage s h a l l be i n common 

with CSXT and any other user of the Subject Trackage, 

and CSXT's r i g h t to use the Subject Trackage s h a l l not 

be diminished by t h i s Agreement. NYC and CSXT, with 

the consent of NYC, s h a l l r e t a i n the exclusive r i g h t to 

grant to other persons r i g h t s of any nature i n the 

Subject Trackage. 

(b) As provided by t h i s Agreement and under terms of 

Form A - Trackage Rights Addendum to t h i s Agreement, 

CPR may use any part of the Subject Trackage for the 

purpose of switching, storage or servicing of cars or 

equipment, or the making or breaking up of t r a i n s , or 

service to an industry. Nothing contained herein s h a l l 
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preclude the emergency use by CPR of the Subject 

Trackage. 

(c) As provided i n t h i s Agreement and under the terms of 

Form A - Trackage Rights Addendum to t h i s Agreement, 

CPR s h a l l have the r i g h t to enter on and e x i t from the 

Subject Trackage at ( i ) the endpoints of the Subject 

Trackage, and ( i i ) points other than the endpoints 

where CPR may make a connection with i t s e x i s t i n g 

r a i l r o a d l i n e and/or any other r a i l r o a d l i n e s (any of 

the foregoing points being hereinafter r e f e r r e d to as a 

"Point of Permitted Entry or E x i t " ) . 

(d) CSXT s h a l l have exclusive c o n t r o l of the management and 

operation of the Subject Trackage. CPR s h a l l not have 

any claim against CSXT for l i a b i l i t y on account of loss 

or damage of any kind i n the event tne use of the 

Subject Trackage by CPR i s in t e r r u p t e d or delayed at 

any time from any cause. 

ARTICLES. MISCELLANEOUS SPECIAL PROVISIONS 

(a) When operating ove. the Subject Trackage, CPR's 

locomotives and crews w i l l be equipped to communicate 

with CSXT on radio frequencies normally used by CSXT in 

directing train movements on the Subject Trackage. 

(b) Procedures for q u a l i f i c a t i o n and occupancy of the 

Subject Trackage w i l l be arranged by the l o c a l 
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supervision of e-̂ ch c a r r i e r . A l l control and usage w i l l 

be subject to the approval of CSXT's representative or 

his designee. 

(c) Before i t s locomotives enter onto CSXT's trackage, CPR 

s h a l l request permission from CSXT's dispatcher (or 

other designated representative) at Selkirk, NY, or 

such other lo c a t i o n as CSXT may designate. Further, CPR 

s h a l l ascertain that said trackage i s clear and s h a l l 

await confirmation from said representative that such 

permission has been issued to allow CPR's movements on 

or over the Subject Trackage. Upon completing i t s 

operations and clearing the Subject Trackage, CPR w i l l 

n o t i f y CSXT's designated representative that i t has 

completed i t s operations and that i t s equipment has 

cleared CSXT's trackage. Once CPR has n o t i f i e d CSXT's 

representative that i t has cleared the Subject 

Trackage, CPR s h a l l not reenter the Subject Trackage 

without again obtaining permission from CSXT's 

representative. CPR s h a l l provide and maintain at i t s 

expense a l l communication f a c i l i t i e s needed and as may 

be required by CSXT to permit CPR to use the Subject 

Trackage. 
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ARTICLE 4. PAYMENT OF BILLS 

(a) A l l payments cal l e d for under t h i s Agreement s h a l l be 

made by CPR w i t h i n t h i r t y (30) days a f t e r the date of 

the b i l l s t herefor. No payments s h a l l be withheld 

because of any dispute as to the correctness of items 

i n the b i l l s rendered, and any discrepancies reconciled 

between the parties hereto s h a l l be adjusted i n the 

accounts of a subsequent month. The records of each 

party hereto, insofar as they pertain to matters 

covered by t h i s Agreement, s h a l l be open at a l l 

reasonable times to inspection by the other party for a 

period of three (3) years from the date of b i l l i n g . 

(b) B i l l s rendered pursuant to the provisions of t h i s 

Agreement, other than those set f o r t h i n Section 3 of 

Form A - Trackage Rights Addendum, s h a l l include d i r e c t 

labor and material costs, together with the surcharges, 

overhead percentages and equipment rentals as sp e c i f i e d 

by CSXT at the time any work i s performed by CSXT f o r 

CPR or s h a l l in.lude actual costs and expense, upon 

mutual agreement of the p a r t i e s . 

ARTICLES. MAINTENANCE OF SUBJECT TRACKAGE 

(a) CSXT s h a l l maintain, repair and renew the Subject 

Trackage wit h i t s own supervision and labor. CSXT 

sh a l l keep and maintain the Subject Trackage i n 
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reasonably good condition for the use herein 

contemplated, but CSXT does not guarantee the 

condition of the Subject Trackage or that operations 

thereover w i l l not be in t e r r u p t e d ; provided, however, 

that CSXT s h a l l maintain the Subjf.ct Trackage to a 

minimum standard of FRA Class I I I . CSXT s h a l l take 

a l l reasona le steps to ensure that any i n t e r r u p t i o n s 

w i l l be kept to a minimum. Furthermore, except as 

may be otherwise provided i n A r t i c l e 11, CPR s h a l l 

not by reason of f a i l u r e or neglect on the part of 

CSXT to maintain, repair or renew the Subject 

Trackage, have or make any claim or demand against 

CSXT or i t s parent corporation, subsidiaries or 

a f f i l i a t e s , or t h e i r respective d i r e c t o r s , o f f i c e r s , 

agents or employees f o r any i n j u r y to or death of any 

person or persons whomsoever, or for any damage to or 

loss or destruction of any property whatsoever, or 

for any damages of any nature suffered by CPR 

r e s u l t i n g from any such f a i l u r e or neglect, 

(b) CSXT s h a l l perform, at the expense of CPR, such 

a d d i t i o n a l maintenance as CPR may reasonably require 

or request. 
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ARTICLES. CONSTRUCTION AND MAINTENANCE OF CONNECTIONS 

(a) E x i s t i n g connections or f a c i l i t i e s which are j o i n t l y 

used by the parties hereto under e x i s t i n g agreements 

s h a l l continue to be maintained, repaired and renewed 

by and at the expense of the party or p a r t i e s 

responsible f o r such maintenance, repair and renewal 

under such agree' ents. 

(b) I f , i n the opinion of CPR, a new or upgraded connection 

i s required at an e x i s t i n g terminal ("Point of 

Permitted Lntry or Exit") other than the endpoints, or, 

i f i n the opinion of CPR, other upgrading, i n c l u d i n g 

but not l i m i t e d to switches, power switches, signals, 

communications, etc., i s required for operational 

e f f i c i e n c y , then CSXT w i l l cooperate and CPR w i l l be 

responsible for funding that construction/upgrading at 

actual cost or a cost mutually agreed to by CSXT and 

CPR. Such construction/upgrading s h a l l be progressed 

as follows: 

( i ) CPR or others s h a l l f u r n i s h a l l labor and material 

and s h a l l construct such portion:? of the tracks 

located on the right-of-way of CPR or others which 

connect the respective l i n e s of the p a r t i e s 

hereto. 
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( i i ) CSXT s h a l l furni'='h a l l labor and material and 

sh a l l construct such portions of thc^ tracks 

located on the right-of-way operated Ly CSXT which 

connect the respective lines of the parvies 

Hereto. 

( i i i ) CSXT w i l l maintain, repair and renew the 

constructed/ upgraded portions of the tracks 

located on the right-of-way operated by CSXT which 

connect the respective lines of the p a r t i e s hereto 

at the sole cost and expense of CPR. 

ARTICLE 7. ADDITIONS. RETIREMENTS AND ALTERATIONS 

(a) CSXT, from time to time and at i t s sole cost and 

expense, may make changes i n , additions and betterments 

to or retirements from the Subject Trackage as s h a l l , 

i n i t s judgment, be necessary or desirable f o r the 

economical or safe operation thereof or as s h a l l be 

required by any law, r u l e , regulation, or ordinance 

promulgated by any governmental body having 

j u r i s d i c t i o n . Such additions and betterments s h a l l 

become a part of the Subject Trackage and such 

retirements s h a l l be excluded from the Subject 

Trackage, 

(b) I f the p a r t i e s agree that changes i n or additions and 

betterments to the Subject Trackage, including changes 
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i n communication or signal f a c i l i t i e s , are required to 

accommodate CPR's operations beyond that required by 

CSXT to accommodate i t s operations, CSXT s h a l l 

construct the a d d i t i o n a l or altered f a c i l i t i e s and CPR 

sh a l l pay to C5;XT the cost thereof, i n c l u d i n g the 

annual expense of maintaining, r e p a i r i n g and renewing 

such ad d i t i o n a l or alt e r e d f a c i l i t i e s . 

ARTICLES. MANAGEMENT AND OPERATIONS 

(a) The parties s h a l l comply with the provisions of the 

Federal Locomotive Inspection Act and the Federal 

Safety Appliance Act, as amended, and any ther 

federal and state and l o c a l laws, regulations and 

rules respecting the operation, condition, inspection 

and safety of t h e i r t r a i n s , locomotives, cars and 

equipment while such t r a i n s , locomotives, cars, and 

equipment are being operated over the Subject 

Trackage. Each party s h a l l indemnify, p r o t e c t , 

defend, and save harmless the other party as well as 

the l a t t e r ' s subsidiaries and a f f i l i a t e s , and a l l of 

t h e i r respective d i r e c t o r s , o f f i c e r s , agents and 

employees from and against a l l f i n - j s , penalties and 

l i a b i l i t i e s imposed by any public a u t h o r i t y or court 

having j u r i s d i c t i o n i n the premises, when a t t r i b u t a b l e 
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s o l e l y to the f a i l u r e of the other party to comply 

with i t s obligations i n t h i s regard. 

(b) CPR i n i t s use of the Subject Trackage s h a l l comply i n 

a l l respects with the safety rules, operating rules and 

other regulations of CSXT, and the movement of CPR's 

t r a i n s , locomotives, cars, and equipment over the 

Subject Trackage s h a l l at a l l times be subject to the 

orders of the transportation o f f i c e r s of CSXT. CPR's 

tr a i n s s h a l l not include locomotives, cars or equipment 

which exr " i the width, height, weight or other 

l a s t r i c t i o n c r capacities of the Subject Trackage as 

published i n Railway Line Clearances, and no t r a i n 

s h a l l contain locomotives, cars or equipment which 

require speed r e s t r i c t i o n s or other movement 

r e s t r i c t i o n s below the maximum authorized freighL 

speeds as provided by CSXT's operating rules and 

regulations without the p r i o r consent of CSXT. 

(c) CPR s h a l l make such arrangements with CSXT as may be 

required to have a l l of i t s employees who s h a l l operate 

i t s t r a i n s , locomotives, cars and equipment over the 

Subject Trackage q u a l i f i e d for operation thereover, and 

CPR s h a l l pay to CSXT, upon receipt of b i l l s t herefor, 

any cost incurred by CSXT i n connection with the 

q u a l i f i c a t i o n of such employees of CPR, as well as the 
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cost of p i l o t s furnished by CSXT, u n t i l such time as 

such employees are deemed by the appropriate examining 

o f f i c e r of CSXT to be properly q u a l i f i e d for operation 

as herein contem.plated. 

(d) In the event of any i n v e s t i g a t i o n or hearing concerning 

the v i o l a t i o n of any operating r u l e or practice by 

CPR's employees while on the Subject Trackage, CPR 

sh a l l be n o t i f i e d i n advance of any such i n v e s t i g a t i o n 

or hearing, and such i n v e s t i g a t i o n or hearing may be 

attended by any o f f i c i a l designated by CPR, and any 

such i n v e s t i g a t i o n or hearing s h a l l be conducted i n 

accordance with the c o l l e c t i v e bargaining agreements, 

i f any, that pertain to CPR's employee or employees 

required to attend such hearings. 

(e) CSXT s h a l l have the r i g h t to exclude from the Cubject 

Trackage any employee of CPR determined by the above, 

to be v i o l a t i o n of CSXT's rules, regulations, orders, 

practices, or i n s t r u c t i o n s issued by CSXT's Timetable 

or otherwise, CPR sh a l l release, indemnify, defend, 

and save harmless CSXT and i t s parent corporation, 

subsidiaries and a f f i l i a t e s , and a l l of t h e i r 

respective d i r e c t o r s , o f f i c e r s , agents and employees 

from and against any and a l l claims and expenses 

r e s u l t i n g from such exclusion. 
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( f ) The t r a i n s , locomotives, cars and equipment of CPR, 

CSXT, and any other present or future user of the 

Subject Trackage or any portion thereof, s h a l l be 

operated without prejudice or p a r t i a l i t y to e i t h e r 

party and i n such manner as w i l l a f f o r d the most 

ecor-imical and e f f i c i e n t movement of a l l t r a f f i c . CSXT 

w i l l cooperate with CPR and promptly inform CPR as to 

operating, maintenance, and construction plans which 

might i n any way af f e c t CPR's operations on the Subject 

Trackage; and i n scheduling operations, maintenance, 

and construction on the Subject Trackage, CSXT s h a l l 

consider the e f f e c t upon the operations of both p a r t i e s 

and s h a l l avoid any disproportionate interference w i t h 

the operations of CPR. CSXT s h a l l indemnify CPR 

against a l l costs or expenses incurred by CPR by reason 

of any breach by CSXT of i t s obligations under t h i s 

Section. 

(g) In the event that a t r a i n of any party to t h i s 

Agreement s h a l l be forced to stop on the Subject 

Trackage, due to mechanical f a i l u r e or any other cause 

not r e s u l t i n g from an accident or derailment, and such 

t r a i n i s unable to proceed, or i f a t r a i n f a i l s t o 

maintain the speed required by that party's published 

schedule for that section of the Subject Trackage, or 
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i f i n emergencies, cr i p p l e d or otherwise defective cars 

are set out of t r a i n s on the Subject Trackage, e i t h e r 

party s h a l l have the option to furnish motive power or 

such other assistance as may be necessary to haul, help 

or push such trains., locomotives or cars, or to 

properly move the disabled equipment o f f the Subject 

Trackage, and the party receiving the assistance s h a l l 

reimburse the party providing the assistance f o r the 

cost of rendering any such assistance. 

(h) I f i t becomes necessary to make repairs to or adjust or 

tra n s f e r the lading of such crippled or defective cars 

owned or i n the account of CPR i n order to move them 

o f f the Subject Trackage, such work s h a l l be done by 

CSXT, and CPR sh a l l reimburse CSXT f o r the cost 

thereof. 

( i ) In the event CSXT and CPR agree that CSXT should r e t a i n 

employees or provide a d d i t i o n a l employees for the sole 

b e n e f i t of CPR, the parties hereto s h a l l enter i n t c a 

separate agreement under which CPR s h a l l bear a l l cost 

and rixpense for any such retained or ad d i t i o n a l 

employees provided, including without l i m i t a t i o n a l l 

cost and expense associated with labor p r o t e c t i v e 

payments which are made by CSXT and which would not 
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have been incurred had the retained or a d d i t i o n a l 

employees not been provided. 

( j ) Each party s h a l l be e n t i t l e d tc f i x the schedules of 

i t s t r a i n s on the Subject Trackage; provided, however, 

before s e t t i n g or changing a schedule, the party so 

acting s h a l l consult with the other party so as to 

minimize any c o n f l i c t s . 

(k) CPR police shall have complete access to, and zhall 

have police povers i n regard t o , the Subject Trackage 

so as to be able to protect CPR equipment, f r e i g h t , and 

other property located thereon, and to perform the 

other duties r a i l r o a d police normally perform. 

ARTICLES. MILEAGE AND CAR HIRE 

A i l mileage and car hir e charges accruing on cars i n CPR's 

t r a i n s on the Subject Trackage s h a l l be assumed by CPR and 

reported and paid by i t d i r e c t l y to the owner of such cars. 

ARTICLE 10. CLEARING OF WRECKS 

Whenever CPR's use of the Subject Trackage requires 

r e r a i l l n g , wrecking service or wrecking t r a i n service, CSXT s h a l l 

perform or provide such service, including the repair and 

re s t o r a t i o n of roadbed, track and structures. The cost, 

l i a b i l i t y and expense of the foregoing, including without 

l i m i t a t i o n loss of, damage to, or destruction of any property 
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whatsoever and i n j u r y to and death of any person or persons 

whomever or any damage to or destruction of the environment 

whatsoever, including without l i m i t a t i o n land, a i r , water, 

w i l d l i f e , and vegetation, r e s u l t i n g therefrom, s h a l l be 

apportioned i n accordance with the provisions of A r t i c l e 11 

hereof. A l l locomotives, cars, and equipment and salvage from 

the same so picked up and removed which i s owned by or under the 

management and cont r o l of or used by CPR at the time of such 

wreck, s h a l l be promptly delivered to CPR. 

ARTICLE 11. LIABILITY 

For the purpose of t h i s A r t i c l e 11, the term "Damage" means 

a l l assessments, losses, damages, l i a b i l i t i e s , costs and 

expenses, including without '.imitation i n t e r e s t , penalties and 

attorneys' and consultants' fees. For the purpose of t h i s 

A r t i c l e 11, the term "Railroad Consequential Damages" means 

consequential, i n d i r e c t , i n c i d e n t a l or other s i m i l a r damage, 

i n j u r y or loss to e i t h e r CPR or CSXT, The r e s p o n s i b i l i t y between 

among CSXT and CPR for a l l Damage a r i s i n g out of, i n c i d e n t a l to 

or occurring i n connection with t h i s Agreement s h a l l be 

apportioned as follows: 

(a) Sole Responsibility: Subject to A r t i c l e 11(e), each 

party s h a l l assume and bear a l l r e s p o n s i b i l i t y f o r 

Damage to or r e s u l t i n g from i t s own t r a i n s , locomotives 

and equipment, including but not l i m i t e d to Railcars 
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and lading i n i t s possession or being handled for i t s 

account, and for the death of or i n j u r y to i t s own 

employees. For purposes of t h i s Agreement, CSXT Trains 

s h a l l include Amtrak t r a i n s operating on the Subject 

Track£:ge as well as t r a i n s operated by any other t h i r d 

party admitted to the Subject Trackage by CSXT. 

(b) CPR and CSXT Responsibility: Subject to A r t i c l e 11(e), 

the parties s h a l l j o i n t l y and equally (50% CPR and 50% 

CSXT) assume and bear a l l r e s p o n s i b i l i t y f o r a l l 

Damage, other than Damage which i s subject to 

A r t i c l e 11(a). 

(c) Process: Each party s h a l l be responsible f o r the 

payment, handling, administration and d i s p o s i t i o n of 

a l l Damage for which i t bears exclusive r e s p o n s i b i l i t y 

under A r t i c l e 11(a), and both p a r t i e s s h a l l have j o i n t 

r e s p o n s i b i l i t y for the payment, handling, 

administration and di s p o s i t i o n of a l l Damage for which 

they are j o i n t l y responsible under A r t i c l e 11(b). In 

assigning j o i n t r e s p o n s i b i l i t y to both p a r t i e s , i t i s 

not the i n t e n t of t h i s Agreement that the pa r t i e s w i l l 

a c t u a l l y act j o i n t l y , but rather that the pa r t i e s w i l l 

agree between themselves on the most p r a c t i c a l and 

e f f i c i e n t arrangements for handling, auiT.-i n i s t e r i n g , and 

disposing of Damage for which they bear j o i n t 
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r e s p o n s i b i l i t y , with the objective of el i m i n a t i n g 

unnecessary duplication of e f f o r t and minimizing 

o v e r a l l costs, 

(d) Indemnification: Eachi party to t h i s Agreement 

covenants and agrees to ( i ) f u l l y indemnify and save 

harmless the other parties to t h i s Agreement from and 

against any payments which are the r e s p o n s i b i l i t y of 

such party under t h i s Agreement, and a l l expenses, 

including attorney's fees and expenses, and other 

expenses of any court or regulatory proceeding, 

incurred by such other parties i n defending any claim 

for which they are l i a b l e , and ( i i . i defend such other 

p a r t i e s against such claims with counsel selected by 

such party and reasonably acceptable to such other 

p a r t i e s . 

(e) L i m i t a t i o n : A r t i c l e s 11(a) and (b) s h a l l apply only to 

the amount of Damage r e s u l t i n g from a single incident 

which i s $25 m i l l i o n or less. Responsibility f o r 

Damages r e s u l t i n g from a single incident which exceeds 

$25 m i l l i o n s h a l l be allocated to the extent of such 

excess to CSXT and CPR i n proportion to t h e i r 

respective f a u l t or negligence i n causing such Damage, 

subject to the following rules: (1) the t o t a l amount 

of Damage for which each party would otherwise be 
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responsible under A r t i c l e 11(a) and (b) s h a l l be 

determined, on a comparative percentage basis; (2) f o r 

each party, m u l t i p l y $25 m i l l i o n by the comparative 

percentage determined for that party i n 

A r t i c l e 11(e)(1); (3) the Damage for which each party 

i s responsible i n excess of the amount determined i n 

A r t i c l e 11(e) (2) s h a l l be allocated between or among 

CSXT and CPR i n proportion to t h e i r Jespective f a u l t or 

negligence i n causing the Damage. As used i n t h i s 

A r t i c l e 11(e) only, the term "Damage" s h a l l exclude 

Railroad Consequential Damages (which are always borne 

by the r a i l r o a d which sustained them) and claims f o r 

exemplary and p u n i t i v e Damages by any party hereto on 

i t s own behalf against another party hereto. By way of 

example, i f Damage from a single incident were 

$100 m i l l i o n , of which CSXT would be responsible f o r 

$80 m i l l i o n under A r t i c l e (11)(a) and (b) and CPR would 

be responsible f o r $20 m i l l i o n under A r t i c l e 11(a) and 

(b), CSXT would be responsible for $20 m i l l i o n and CPR 

would be responsible for $5 m i l l i o n of such Damage 

under A r t i c l e 11(e)(1), and the remaining $75 m i l l i o n 

of Damage w- d be apportioned between or among CSXT 

and CPR i n proportion to t h e i r respective f a u l t or 

negligence i n causing the Damage. Any dispute between 
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or among the parties hereto i n computing the 

comparative percentage, i n determining t h e i r respective 

f a u l t or negligence i n causing the Damage or otherwise 

r e l a t i n g to t h e i r respective r e s p o n s i b i l i t i e s f o r 

Damage a r i s i n g out of, i n c i d e n t a l to or occurring i n 

connection with any such incident, including any Damage 

exceeding $25 m i l l i o n , s h a l l be submitted for 

r e s o l u t i o n by binding a r b i t r a t i o n pursuant to 

A r t i c l e 16. The $25 m i l l i o n amount referred to i n t h i s 

A r t i c l e 11(e) may be adjusted every f i v e years 

fol l o w i n g the date of t h i s Agreement with the p r i o r 

approval of a l l p a r t i e s , which approval may be given or 

refused at the sole d i s c r e t i o n of each party, 

(f ) Exceptions: ^ zh party s h a l l assume and bear a l l 

r e s p o n s i b i l i t y for Damage caused by acts or omissions 

of any i t s employees while under the influence of 

drugs or alcohol and A r t i c l e 11(b) and (e) s h a l l not 

apply to any such Damage. 

ARTICLE 12. CLAIMS 

(a) The par t i e s s h a l l agree between themselves on the most 

f a i r , p r a c t i c a l and e f f i c i e n t arrangements f o r handling 

and administering f r e i g h t loss and damage claims wit h 

the i n t e n t that ( i ) each party s h a l l be responsible f o r 

losses occurring to lading i n i t s possession f o r the 
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account of such party and ( i i ) the parties s h a l l follow 

relevant AAR rules and formulas i n providing for the 

a l l o c a t i o n of losses which are either of undetermined 

o r i g i n or i n Railcars hanaled i n i n t e r l i n e service by 

or f o r the account of both p a r t i e s , 

(b) Each party s h a l l indemnify and t o l d harmless the other 

party against any and a l l costs and payments, including 

b e n e f i t s , allowances, and a r b i t r a t i o n , administrative 

and l i t i g a t i o n expenses, a r i s i n g out of claims or 

grievances made by or on behalf of i t s own employees or 

t h e i r c o l l e c t i v e bargaining representatives, e i t h e r 

pursuant to employee protective conditions imposed by a 

governm.ental agency upon the agency's approval or 

exemption of t h i s Agreement and operations hereunder or 

pursuant to a c o l l e c t i v e bargaining agreement. I t i s 

the p a r t i e s ' i n t e n t i o n that each party s h a l l bear the 

f u l l costs of protection of i t s own e.Tiployees under 

employee pro t e c t i v e conditions that may be imposed, and 

of grievances f i l e d by i t s own employees a r i s i n g under 

i t s c o l l e c t i v e bargaining agreements with i t s 

employees. 

ARTICLE 13. DEFAULT AND TERMINATION 

In the event of any substantial f a i l u r e on the part of 

eit h e r party to perform i t s obligations provided under the terms 
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of Form A - Trackage Rights Addendum to t h i s Agreement and i t s 

continuance i n default f or a period of s i x t y (60) days a f t e r 

w r i t t e n notice thereof by c e r t i f i e d mail from the other party, 

such other party s h a l l have the r i g h t at i t s option, a f t e r f i r s t 

g i v i n g t h i r t y (30) days w r i t t e n notice thereof by c e r t i f i e d mail, 

and notwithstanding any waiver by the party of any p r i o r breach 

thereof, to terminate the Agreement, The exercise of such r i g h t 

by a party s h a l l not impair i t s r i g h t s under t h i s Agreement or 

any cause or causes of action i t may have against the other party 

for the recovery of damages. 

ARTICLE 14. REGULATORY APPROVAL 

This Agreement has been submitted to the STB f o r approval, 

has received approval by the STB, and hac been impored as a 

condition of the Joint Application i n STB Finance Docket 

No. 33388. 

ARTICLE 15. ABANDONMENT OF SUBJECT TRACKAGE 

(a) Notwithstanding the provisions of Section 5 of Form A -

Trackage Rights Addendum, CSXT s h a l l have the r i g h t , 

subject to securing any necessary regulatory approval, 

to abandon the Subject Trackage or any p o r t i o n thereof. 

Before f i l i n g an ap p l i c a t i o n f or regulatory approval of 

such abandonment, CSXT sha l l give CPR ninety (90) days' 

advance notice i n w r i t i n g of i t s i n t e n t i o n to do so i n 
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order that CPR may determine whether i t desires to 

purchase the Subject Trackage (or portion thereof) or 

to discontinue i t s use thereof, 

(b) I f CPR desires to purchase the Subject Trackage, i t 

s h a l l submit an o f f e r of f i n a n c i a l assistance under 49 

U.S,C, Section 10904, In the event CSXT receives more 

than one such o f f e r , CSXT w i l l exercise i t s s t a t u t o r y 

r i g h t to negotiate with CPR rather than with the other 

o f f e r o r ( s ) . Thereafter, the r i g h t s and ob l i g a t i o n s of 

the parties i n respect to CPR's a c q u i s i t i o n of the 

Subject Trackage s h a i l be governed by applicable 

provisions of the law, 

(c) Ir. any one of the circumstances l i s t e d below CPR s h a l l 

be deemed to have determined that i t does not desire to 

purchase the Subject Trackage and that i t desires to 

discontinue i t s use thereof: 

( i ) CPR f a i l s to submit an o f f e r of f i n a n c i a l 

assistance to purchase the Subject Trackage w i t h i n 

the time prescribed by statute and applicable 

regulations, or 

( i i ) CPR, having made an o f f e r of f i n a n c i a l assistance 

to purchase the Subject Trackage, but being unable 

to reach agreement with CSXT as to the sale p r i c e , 

f a i l s w i t h i n the s t a t u t o r y period to request the 
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proper regulatory a u t h o r i t y to est a b l i s h the terms 

and conditions of the sale, or 

( i i i ) CPR, having requested the proper regulatory 

a u t h o r i t y to establish the terms and conditions of 

sale, withdraws i t s o f f e r of f i n a n c i a l assistance, 

or 

(iv) CPR, having requested the proper regulatory 

a u t h o r i t y to e s t a b l i s h the terms of the sale, 

r e j e c t s the a u t h o r i t y ' s order e s t a b l i s h i n g said 

terms or f a i l s to accept said terms w i t h i n the 

time prescribed by said order. 

(d) In the event any app l i c a t i o n f i l e d by CSXT i s granted 

but an ap p l i c a t i o n f i l e d by CPR under Subarti_]e (c) 

above i s ended by the proper regulatory a u t h o r i t y , the 

parties s h a l l cooperate i n taking such action as i s 

reasonably necessary to e f f e c t a sale of the Subject 

Trackage to CPR (including securing any necessary 

regulatory a u t h o r i t y ) for a price consistent with the 

p r i n c i p l e s of 49 U.S.C, Section 10904. 

(e) In the event CSXT abandons the Subject Trackage (or 

portion thereof) under circumstances which (because of 

changes i n the law or otherwise) are not susceptible of 

handling under the procedures o u t l i n e d above, the 

parties s h a l l cooperate and take such action as i s 
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necessary to assure that CPR eit h e r promptly terminates 

i t s operations over the segment to be abandoned or 

purchases said segment at a price consistent with the 

p r i n c i p l e s of 49 U.S.C, Section 10904 as in t e r p r e t e d on 

the date of t h i s Agreement, 

(f) Except as otherwise expressly agreed i n w r i t i n g , i n the 

event any actions taken by the parties under t h i s 

A r t i c l e 15 r e s u l t i n an o b l i g a t i o n imposed by any 

competent a u t h o r i t y on eit h e r or both p a r t i e s hereto to 

protect the i n t e r e s t s of affected employees, the 

r e s p o n s i b i l i t y for bearing the cost thereof s h a l l be 

borne by the party which i s the employer of the 

affected employee or employees, notwithstanding the 

manner i n which said cost may be apportioned i n any 

order or decision imposing the p r o t e c t i o n . 

ARTICLE 16. ARBITRATION 

Any dispute, controversy or claim (or any failure by the 

parties to agree on a matter as to which this Agreement expressly 

or implicitly contemplates subsequent agreement by the parties, 

except for matters l e f t to the sole discre ion of a party) 

arising out of or relating to this Agreement, or the breach, 

termination or validity hereof, shall be f i n a l l y settled through 

binding arbitration by a sole, disinterested arbitrator in 

accordance with the Commercial Arbitration Rules of the American 
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A r b i t r a t i o n Association. The a r b i t r a t o r s h a l l be j o i n t l y 

selected by the p a r t i e s but, i f the part i e s do not agree on an 

a r b i t r a t o r w i t h i n 30 days a f t e r demand for a r b i t r a t i o n i s made by 

a party, they s h a l l request that the a r b i t r a t o r be designated by 

the AmeT-ican A r b i t r a t i o n Association. The award of the 

a r b i t r a t o r s h a l l be f i n a l and conclusive upon the p a r t i e s . Each 

party to the a r b i t r a t i o n s h a l l pay the compensation, costs, fees 

and expenses of i t s own witnesses, experts and counsel. The 

compensation and any costs and expenses of the a r b i t r a t o r s h a l l 

be borne equally by the pa r t i e s . The a r b i t r a t o r s h a l l have the 

power to require the performance of acts found to be required by 

t h i s Agreement, and to require the cessation or nonperformance of 

acts found to be pr o h i b i t e d by t h i s Agreement. The a r b i t r a t o r 

s h a l l not have the power to award consequential or pu n i t i v e 

damages. The a r b i t r a t o r ' s award s h a l l be binding and conclusive 

upon the par t i e s to the f u l l e s t extent permitted by law. 

Judgment upon the award rendered may be entered i n any court 

having j u r i s d i c t i o n thereof, which court may award appropriate 

r e l i e f at law or i n equity. A l l proceedings r e l a t i n g to any such 

a r b i t r a t i o n , and a l l testimony, w r i t t e n submissions and award, of 

the a r b i t r a t o r t h e r e i n , s h a l l be pr i v a t e and c o n f i d e n t i a l as 

omong the p a r t i e s , and s h a l l not be disclosed to any t h i r d party, 

except as required by law and except as reasonably necessary to 
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prosecute or defend any j u d i c i a l action to enforce, vacate or 

m.odify such a r b i t r a t i o n award. 

ARTICLE 17. SUCCESSORS AND ASSIGNS 

(a) Except as provided herein, neither t h i s Agreement 

(including the documents and instruments r e f e r r e d to 

herein) nor any of the r i g h t s , i n t e r e s t s or o b l i g a t i o n s 

hereunder, s h a l l be assigned by any party, i n c l u d i n g by 

operation of law, without the p r i o r w r i t t e n consent of 

the other p a r t i e s , except to a parent, c o n t r o l l e d 

subsidiary or a f f i l i a t e i n the same corporate family, 

or i n the case of NYC, to CSXT or any a f f i l i a t e of 

CSXT; provided, however, that CPR s h a l l have the r i g h t 

tc enter i n t o interchange and other agreements, i n i t s 

sole d i s c r e t i o n , for the purpose of interchanging r a i l 

t r a f f i c with the New York and A t l a n t i c Railway and to 

grant the New York and A t l a n t i c Railway i n c i d e n t a l 

trackage r i g h t s over CSXT from Fresh Pond Junction to 

Oak Point Yard, Harlem River Yard, and Hunts Point 

Terminal for such purpose. 

(b) Any party without the consent of the other party may 

assign a l l of i t s r i g h t s and obligations under t h i s 

Agreement only to any successor i n the event of a 

merger, consolidation, sale of a l l or s u b s t a n t i a l l y a l l 

i t s assets, i f such assignee executes and d e l i v e r s to 
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the other party hereto an agreement reasonably 

s a t i s f a c t o r y i n form and substance to such other party 

under which such assignee, which i s reasonably 

s a t i s f a c t o r y to the other party, assumes and agrees to 

perform and discharge a l l the obligations and 

l i a b i l i t i e s of the assigning party; provided that any 

such assignment s h a l l not r e l i e v e the assigning party 

from the performance and discharge of such o b l i g a t i o n s 

and l i a b i l i t i e s . 

ARTICLE 18. NOTICE 

Any notice required or permitted to be given by one 

party to the other under t h i s Agreement s h a l l be deemed given on 

the date sent by c e r t i f i e d mail, or by such other means as the 

p a r t i e s may agree, and s h a l l be addressed as follows: 

I f to NYC: (To be furnished) 

I f to CSXT: Assistant Vice President-Joint 
F a c i l i t i e s 
CSX Transportation, Inc. J200 
500 Water Street 
Jacksonville, FL 32202 

I f to CPR: Vice President, Eastern 
Operations 
Canadian Pac i f i c Railway Company 
200 C l i f t o n Corporate Park 
P.O. Box 8002 
C l i f t o n Park, NY 12065 

Either party may provide changes i n the above addresses to 

the other party by personal service or U.S. mail. 
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ARTICLE 19. GENERAL PROVISIONS 

(a) This Agreement and each and every provision hereof i s 

for exclusive benefit of the par t i e s hereto and not for 

the benefit of any t h i r d party; provided, however, that 

t h i s provision does not address any r i g h t s the State of 

New York and the New York City Economic Development 

Corporation may have by v i r t u e of STB imposition of the 

regulatory condition r e s u l t i n g i n imposition of t h i s 

Agreement. Nothing herein contained s h a l l taken as 

creating or increasing any r i g h t of any t h i r d party to 

re-over by way of damages or otherwise against any the 

parties hereto. 

(b) This Agreement contains the e n t i r e understanding of the 

parties hereto and supersedes any and a l l o r a l 

misunderstandings between the p a r t i e s . 

(c) No term or provision of t h i s Agreement may be changed, 

waived, discharged or terminated except by an 

instrument i n w r i t i n g and signed by a l l p a r t i e s to t h i s 

Agreement. 

(d) A l l words, terms and phrases used i n t h i s Agreement 

s h a l l be construed i n accordance with the generally 

applicable d e f i n i t i o n or meaning or such words, terms 

and phrases i n the r a i l r o a d industry. 

29 
\ \ \ D C - 66673/1 - j 7 T n 2 3 OJ 



;e; A l l A r t i c l e headings are inserted for convenience only 

and s h a l l not a f f e c t any i n t e r p r e t a t i o n of t h i s 

Agreement. 

(f) As used i n t h i s Agreement, whenever reference i s made 

to the t r a i n s , locomotives, cars or equipment of, or i n 

the account of, one of the parties hereto, such 

expression means the t r a i n s , locomotives, cars and 

equipment i n the possession of or operated by one of 

the p a r t i e s and includes such t r a i n s , locomotives, cars 

and equipment which are owned by, leased to, or i n the 

account of su'-h party. Whenever such locomotives, cars 

or equipment are owned or leased by one party to t h i s 

Agreement and are i n t.'.e possession or account or the 

other party to t h i s Agreement, such locomotives, cars 

and equipment s h a l l be considered those of the other 

party under t h i s Agreement. 

(g) This Agreement i s the res u l t of mutual negotiations of 

the p a r t i e s hereto, neither of whom s h a l l be considered 

the d r a f t e r for purposes of contract construction. 

(h) Neither party hereto may disclose the provisions of 

t h i s Agreement to a t h i r d party, excluding a parent, 

subsidiary a f f i l i a t e company, without the w r i t t e n 

consent of the other party, except as otherwise 

required by law, regulation or r u l i n g . 
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ARTICLE 20. INDEMNITY COVERAGE 

As part of the consideration hereof, each party hereby 

agrees th: , each and a l l of i t s indemnity commitments i n t h i s 

Agreement i n favor of the other party s h a l l also extend to and 

indemnify the parent corporation, i t s subsidiaries and a f f i l i a t e s 

of such other party, and a l l of t h e i r respective d i r e c t o r s , 

o f f i c e r s , agents and employees. 

IN WITNESS WHEREOF, the parties hereto have caused t h i s 

Agreement to be duly executed as of the date f i r s t above w r i t t e n . 

WITNESS NEW YORK CENTRAL LLC 

By 
T i t l e 

WITNESS CSX TRANSPORTATION, INC. 

By 
T i t l e 

WITNESS DELAWARE AND HUDSON RAILWAY 
COMPANY, INC. 

By 
T i t l e 

\\\DC - 6667J/1 - 07727JJ.0I 
31 



FORM A 
TRACKAGE RIGHTS ADDENDUM 

This Form A - Trackage Rights Addendum entered i n t o t h i s 

day of , 19 by and among NEW YORK CENTRAL 

LLC, a Delaware l i m i t e d l i a b i l i t y company (hereinafter r e f e r r e d 

to as "NYC"); CSX TRANSPORTATION, INC., a V i r g i n i a corporation 

(hereinafter referred to as "CSXT"), and DELAWARE AND HUDSON 

RAILWAY COMPANY, INC., a Delaware corporation and subsidiary of 

Canadian Railway Company (hereinafter r e f e r r e d to as "CPR"), 

hereby incorporate by reference an addendum to the Trackage 

Rights Agreement among NYC, CSXT and CPR dated , 

19 governing trackage rights between the parties. 

SECTION 1. DESCRIPTION; 

NYC, as owner, and CSXT, as operator, hereby grant to CPR, 

subject to the terms and conditions of the referenced Trackage 

Rights Agreement, and as further governed hereinbelow, r i g h t to 

operate i t s t r a i n s , locomotives, cars and equipment with i t s own 

crews (hereinafter referred to as "Trackage Rights") over the 

following segment of NYC's raij-ioad (hereinafter referred to as 

"Subject Trackage"): 

NYC's r a i l r o a d , (1) between connection of CPR and NYC at CP 

485 (approximately mileage 484.74) of CPR's f r e i g h t main l i n e and 

CP 160 (approximately mileage 159.9) ^f NYC's Chicago Line, along 

the j a i d Chicago Line and onto NYC's Hudson Line at CP 142 to the 
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connection with the Metro-North Railroad's ("Metro-North") 

ownership of the Hudson Line at Poughkeepsie (approximately 

mileage 73,6); (2) between connection of CPR's Voorheesville 

Running Track (approximately mileage A10.94) and NYC's Se l k i r k 

Branch at CP VO (approximately mileage 22.2), through S e l k i r k 

Yard, t o CP 125 (approximately mileage 1.3)(where the S e l k i r k 

Branch meets NYC's Hudson Mne) and betweer CP 125 (approximately 

mileage 125.6) on said Hudson Line to the connection with Metro-

North's ownership of the Hudson Line at Poughkeepsie 

(approximately mileage 73.6); (3) between CP's Kenwood Yard 

(approximately mileage 7.1) on NYC's Albany Secondary Track to CP 

SK (approximately mileage 0.0) and through NYC's Selkirk Yard, 

inclu d i n g without l i m i t a t i o n s u f f i c i e n t trackage w i t h i n S e l k i r k 

Yard to permit e f f i c i e n t movement of f r e i g h t as well as use of a 

"run-around track" at Selkirk Yard, and between CP SK 

(approximately mileage 11.5) on NYC's Selkirk Branch and CP 125 

(approximately mileage 1.3) where the Selkirk Branch meets the 

Hudson Line and onto NYC's Hudson Line to the connection wi t h 

Metro-North's ownership of the Hudson Line at Poughkeepsie 

(approximately mileage 73.6); and (4) between connection of 

Metro-North's ownership of the Hudson Line near High Bridge and 

the Oak Point Link then on the Oak Point Link to Harlem River 

Yard, through Harlem River Yard, then from Harlem River Yard over 

the Harlem River Lead connecting to the Fremont 
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Secondary/Industrial Track then on the Fremont 

Secondary/Industrial Track from Oak to Mont and for connection to 

the Long Island Rail Road at Fresh Pond Junction and from Oak 

over the Old Bay Ridge I n d u s t r i a l Track to the end of the track 

including the Hunts Point Market Lead, including without 

l i m i t a t i o n the r i g h t to use a l l track providing access to a l l 

e x i s t i n g and future customers at or served by Harlem River Yard, 

Oak Point Yard, and Hunts Point Terminal as well as the tracks i n 

such yards and terminal. The r i g h t s granted herein s h a l l include 

the r i g h t to service a l l e x i s t i n g and future customers i n the New 

York Metropolitan area including without l i m i t a t i o n customers 

near Oak Point Yard and Hunts Point Terminal as well as the r i g h t 

to service a l l e x i s t i n g and future customers located along NYC's 

Chicago Line and Hudson Line between the points r e f e r r e d to 

above, CPR s h a l l also have the r i g h t to use any branch l i n e , 

spur track, i n d u s t r i a l track and i n d u s t r i a l siding connecting to 

these l i n e s , including without l i m i t a t i o n the Claverak/Hudson 

Upper I n d u s t r i a l Track, CPR s h a l l also have the r i g h t to 

interchange t r a f f i c with any r a i l c a r r i e r s connecting to these 

l i n e s now or i n the future and the r i g h t to enter i n t o any 

necessary interchange agreements with such c a r r i e r s , i n c l u d i n g 

without l i m i t a t i o n r i g h t to interchange t r a f f i c with the New York 

and A t l a n t i c Railway or any other r a i l c a r r i e r at Fresh Pond 

Junction and s h a l l have the r i g h t to enter i n t o necessary 
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interchange agreements with such c a r r i e r s , and f u r t h e r i n c l u d i n g 

the r i g h t to grant i n c i d e n t a l trackage r i g h t s between Fresh Pond 

Junction, on the one hand, and Oak Point Yard, Harlem River Yard, 

and Hunts Point Terminal, on the other, to f a c i l i t a t e such 

interchange. 

SECTION 2. SCOPE OF USE; 

(a) The Trackage Rights herein granted are granted f o r the 

purpose of CPR using same to operate such r a i l service over the 

Subject Trackage as i t may deem necessary or advisable to provide 

e f f i c i e n t and economical transportation consistent wi t h the 

I n t e r s t a t e Commerce Act, including without l i m i t a t i o n pick-up and 

set-out of bad order cars, necessary repair and s e r v i c i n g of 

equipment, and the operation of t r a i n s , cars or vehicles f o r J l ^ ^ f c 

inspection and management purposes, CPR s h a l l have the r i g h t to 

serve a l l shippers on or served d i r e c t l y by the Subject Trackage, 

inc l u d i n g without l i m i t a t i o n the r i g h t to perform l o c a l f r e i g h t 

service thereon; the r i g h t to switch and c l a s s i f y i t s cars at 

intermeoiate points on the Subject Trackage; the r i g h t to 

interchange cars with other c a r r i e r s , d i r e c t l y or through l ^ j S ^ 

switching t a r i f f s or haulage arrangements and -zo orarete onto or 

o f f of other c a r r i e r s from points on tho Subject 'I ackage; and 

the r i g h t to u t i l i z e a l l yards and f a c i l i t i e s located on the 

Subject Trackage. 
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(b) Should the pa r t i e s agree during the term of t h i s 

Agreement, that CPR's single main track between the terminals of 

Subject Trackage i s i.nsufficient to accommodate the combined 

volume of the p a r t i e s , then a second main track s h a l l be 

constructed on the north (or other appropriate) side of the 

e x i s t i n g main track between the terminals of Subject Trackage, 

and CPR and CSXT s h a l l share equally i n the cost of such 

construction. At the conclusion of construction, NYC s h a l l 

assume ownership of the north track and CPR s h a l l assume 

ownership of the south track. This Agreement s h a l l thereupon be 

terminated and superseded by a mutually acceptable j o i n t f a c i l i t y 

agreement. 

SECTIONS. COMPENSATION; 

(a) The factor to Dt used i n ca l c u l a t i n g payments to be 

made by CPR for the Trackage Rights governed by t h i s Addendum 

s h a l l be 29 cents ($0.29) per car mile (hereinafter r e f e r r e d to 

as the "Current Charge"). 

(b) CPR w i l l pay CSXT a sum computed by m u l t i p l y i n g ( i ) the 

Current Charge, as may be revised i n Section 4 of t h i s Addendum 

( i i ) the number of cars (loaded and empty), locomotive and 

caboose units moved by CPR with i t s own crews and power over the 

Subject Trackage by ( i i i ) the miles of Subject Trackage used. 

Each locomotive u n i t and caboose, for the purpose of t n i s 

Addendum, s h a l l be counted as one (1) car. With respect to 
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a r t i c u l a t e d u n i t s , the number of cars s h a l l be determined by 

ca l c u l a t i n g the average number of axels where four axels w i l l 

count as one car, 

(c) CSXT s h a l l on or about the tenth (lO'^^) day of each 

month render b i l l i n g to CPR for CPR's previous month's use of the 

Subject Trackage computed i n accordance with the terms and 

conditions of t h i s Addendum. 

SECTION 4. REVISION OF CURRENT CHARGE; 

(a) The Current Charge s h a l l be subject to change to 

r e f l e c t any increases or decreases i n labor, m a t e r i a l and other 

costs as hereinafter provided. 

(b) The Current Charge s h a l l be revised upward or downward 

each year, beginning with the b i l l rendered for the month of July 

f i r s t following the " E f f e c t i v e Date" of t h i s Addendum, to 

compensate for the increase or decrease i n the cost of labor and 

mat e r i a l , excluding f u e l , as re f l e c t e d i n the annual Indexes of 

Charge-Out Prices and Wage Rates (1977=100), included i n "AAR 

Railroad Cost Indexes" and supplements thereto, issued by the 

Association of American Railroads ("AAR"). In making such 

determination, the Final "Material prices, wage rates and 

supplements combined (excluding f u e l ) " indexes for the East 

D i s t r i c t s h a l l be used. The Current Charge s h a l l be revised by 

ca l c u l a t i n g the percent of increase or decrease i n the index for 
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the l a t e s t calendar year as related to the index for the previous 

calendar year and applying that percentage to the Current Charge. 

(c) In the event the base for the Annual Indexes of Charge-

Out Prices and Wage Rates issued by the AAR sha l l be changed from 

the year 1977 appropriate revision s h a l l be made. I f the AAR or 

any successor organization discontinues p u b l i c a t i o n of the Annual 

Indexes of Charge-Out Prices and Wage Rates, an appropriate 

s u b s t i t u t e for determining the percentage of increase or decrease 

s h a l l be negotiated by the parties hereto. In the absence of 

agreement, the p a r t i e s s h a l l submit the matter to binding 

a r b i t r a t i o n under terms of A r t i c l e 16 of the Master Trackage 

Rights Agreement. 

(d) At the option of either party hereto, the compensation 

provided for in this Addendum shall be open for renegotiation 

every five (5) years from the Effective Date, as hereinafter 

refined. In the event the parties f a i l to reach agreement upon 

such renegotiation, such failure shall not constitute a breach of 

this Addendum, and the parties shall continue to be bound by the 

terms of compensation provided in this Addendum until the matter 

i s settled or submitted to binding arbitration. 

SECTIONS. SWITCHING; 

(a) As requested by CPR, CSXT, acting as agent for CPR, 

w i l l perform switching of cars to and from a l l shippers and 

receivers ( c o l l e c t i v e l y , "Industry") served through the Oak Point 
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Yard, NY or any other r a i l f a c i l i t y i n the Bronx Borough of New 

York Cit y , f o r the account of CPR, and provide services as 

necessary to handle such t r a f f i c between such shippers and the 

yard. CSXT w i l l use i t s own crews and locomotives to perform 

said services. 

(b) For revenue purposes, cars switched hereunder s h a l l 

remain i n the account of CPR, and CSXT s h a l l not be e n t i t l e d to 

any l i n e haul revenue for the handling of such cars, nor appear 

in any rates, routes or di v i s i o n s p e r t a i n i n g to any cars i n the 

account of CPR. 

(c) CPR s h a l l assume i t s own car h i r e expenses, and CSXT 

sh a l l assess and c o l l e c t a l l related demurrage charges. 

(d) Cars handled hereunder s h a l l be considered as having 

been delivered by one party to the other when placed on mutually 

agreed upon trackage designated for such d e l i v e r i e s , accompanied 

or preceded by the necessary data f or forwarding and to insure 

d e l i v e r y and acceptance by the designated representative of the 

receiving road. 

(e) CSXT and CPR s h a l l provide each other with suitable 

information (which may be transferred by paper documents, 

facsimile, or ele c t r o n i c means, or by other means, as mutually 

agreed) necessary for the handling of cars switched hereunder, 

which w i l l i d e n t i f y f or each car: (1) car i n i t i a l and number; 

(2) loaded or empty; (3) destination s t a t i o n and consignee on 

mmtk 
mm 
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inbound movem.ents; (4) o r i g i n and shipper as supplied by the 

shipper on outbound movements; (5) a l l required hazardous 

materials information; (6) any other information as agreed 

between the parties to be necessary or convenient for the safe, 

e f f i c i e n t movements of cars switched hereunder. 

(f ) CPR s h a l l pay CSXT a rate of 250 d o l l a r s ($250.00) f o r 

each loaded car handled by CSXT for the account of CPR to and 

from the Industry for the f i r s t s ix months of t h i s Agreement. 

Af t e r said six months, at the request of either party, CSXT and 

CPR w i l l j o i n t l y conduct a study to determine CSXT's actual cost 

of handling cars i n the account of CPR to and from the Industry, 

and the agreed upon rate, hereinafter referred to as the "Current 

Switching Charge," w i l l be ret r o a c t i v e to the e f f e c t i v e date of 

t h i s Agreement; provided, however, that such rate s h a l l not 

exceed the switching rate CSX i s permitted to charge under the 

December 12, 1997 "Agreement Between the National I n d u s t r i a l 

Transportation League, Norfolk Southern, and CSX" (NITL-11). The 

Current Switching Charge s h a l l be subject to the same annual 

adjustment and renegotiation provisions as are set f o r t h i n 

Section 4 above. 

SECTIONS. TERM AND TERMINATION; 

(a) This Addendum shal.i become e f f e c t i v e the l a t t e r of the 

date f i r s t above w r i t t e n , or when regulatory approval i s 

received, the date of such approval and following the e x p i r a t i o n 
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of any time periods required by the issuance of labor notices by 

CSXT ("Effective Date") and shall remain in effect until the 25th 

anniversary of such date, and shall continue in effect thereafter 

unless and until terminated by CPR upon six (6) months written 

notice, or until termination of the Trackage Rights Agreement. 

(b) The r i g h t s , b e nefits, duties and obligations running 

from or to CPR under t h i s Agreement s h a l l i n a l l events expire 

(except l i a b i l i t i e s incurred p r i o r to termination) upon the 

termi.-.ucion of t h i s Agreement and the r i g h t s , b e n e f i t s , duties 

and ob l i g a t i o n s running from or to CSXT under t h i s Agreement 

s h a l l i n a l l events expire (except l i a b i l i t i e s incurred p r i o r to 

termination) upon the e a r l i e r of ( i ) termination of t h i s 

Agreement or ( i i ) termination of the CSXT Ope-ating Agreement 

inclu d i n g any renewals t h e r e o f ) ; provided, however, that upon 

termination of the CSXT Operating Agreement, the r i g h t s , 

b e n e f i t s , duties and obligations running from or to CSXT under 

t h i s Agree.nent s h a l l run from or to NYC. 

(c) Termination of t h i s Addendum sh a l l not r e l i e v e or 

release e i t h e r party hereto from any obligations assumed or from 

any l i a b i l i t y which may have arisen or been incurred by e i t h e r 

party under the terms of t h i s Addendum p r i o r to termination 

hereof. 

IN WITNESS WHEREOF, the part i e s hereto have caused t h i s 

Addendum to the Master Agreement between the part i e s dated 
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w r i t t e n . 

WITNESS; 

, 19 to be duly executed as of the date f i r s t above 

NEW YORK CENTRAL LLC 

By: 
( T i t l e ! 

WITNESS CSX TRANSPORTATION, INC, 

By: 
( T i t l e ) 

WITNESS DELAWARE AND HUDSON RAILWAY 
COMPANY, INC. 

By; 
( T i t l e ) 

A-11 
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PAUL D. GILMORE 

CONCERNING OPERATING MATTERS 
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VERIFIED STATEMENT OF 
PAUL D. GILMORE 

CONCERNING OPERATING MATTERS 

My name i s Paul D. Gilmore. I am Vice President 

Eastern Operations of the Canadian P a c i f i c Railway Company 

("CPR"). 1/ I also serve as Chief Operating O f f i c e r of the 

StL & H, and President of the D&H. Since my graduation from 

college i n 1970 (Bachelor of Applied Science, University of 

Toronto), I have worked i n various capacities for CPR and i t s 

r a i l r o a d a f f . i l i a t e s . As my career has progressed, I have served 

as an Engineer, Roadmaster, Trainmaster, Assistant 

Superintendent, Deputy Superintendent, Superintendent, and 

Assistant General Manager. I was appointed Senior Vice President 

Operations, Soo, 1989; Vice President Marketing & Sales, 

Intermodal Freight Systems, CPR, i n 1990; and President of D&H i n 

1994, a t i t l e I s t i l l hold along with having been .ippointed Chief 

Operating O f f i c e r of StL&H i n 1996. 

In t h i s statement, I descr.be the f u l l - s e r v i c e trackage 

r i g h t s CP i s seeking i n t h i s proceeding, and the nature of the 

operations CP proposes to conduct pursuant those r i g h t s , over the 

so-called "east-of-the-Hudson" l i n e between Schenectady/Albany, 

NY, and Fresh Pond Junction, NY, which CSX Corporation and CSX 

Transportation, Inc. ( c o l l e c t i v e l y "CSX") w i l l operate und'.r an 

1/ This statement i s being submitted on behalf of CPR, Delaware 
and Hudson Railway Company, Inc. ("D&H"), Soo Line Railroad 
Company ("Soo"), and St. Lawrence & Hudson Railway Company 
Limited ("StL&H") ( c o l l e c t i v e l y , including CPR, ref e r r e d to as 
"Canadian Pac i f i c Parties" or "CP"). 
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