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operating agreement with New York Central Lines LLC ("NYC") (and 

which i n t u r n WYC w i l l acquire from Consolidated Rail Corporation 

("Conrail" ) ) . 

I , ihm Proposad Trackaq* Right* 

As set f o r t h i n CP's proposed trackage r i g h t s agreement 

accompanying t h i s submission, CP i s seeking f u i l - s e r v i c e trackage 

r i g h t s over the f o l l o w i n g NYC tracks to be operated by CSX: 2/ 

(1) between connection of CP and NYC at CP 485 
(approximately mileage 484,74) of CP's f r e i g h t main l i n e and 
CP 160 (approximately mileage 159,9) of NYC's Chicago Line, 
along the said Chicaro Line and onto NYC's Hudson Line at CP 
142 to the connection with the Metro-North Railroad's 
("Metro-North") ownership of the Hudson Line at Poughkeepsie 
(approximately mileage 73,6); 

(2) between connection of CP's Voorheesville 
Running Track (approximately m.ileage A10,94) and NYC's 
Selk i r k Branch at CP VO (approximately mileage 22,2), 
through Selkirk Yard, to CP 125 (approximately mileage 
1.3)(where the S e l k i r k Branch meets NYC's Hudson Line) and 
between CP 125 (approximately ileage 125,6) on said Hudson 
Line to the connection with Metro-North's ownership of the 
Hudson Line at Poughkeepsie (approximately mileage 73.6); 

(3) between CP's KenwooH Yard (approximately 
mileage 7,1) on NYC's Aluany Secoiidary Track to CP SK 
(approximately mileage 0,0) and through NYC's Selkirk Yard, 
inclu d i n g without l i m i t a t i o n s u f f i c i e n t trackage w i t h i n 
S e l k i r k Yard to permit e f f i c i e n t movement of f r e i g h t as wel l 
as use of a "run-around track" at Sel k i r k Yard, and between 
CP SK (approximately mileage 11,5) on NYC's Selkirk Branch 
and CP 125 (approximately mileage 1,3) where the Selkirk 
Branch meets the Hudson Line and onto NYC's Hudson Line to 
the connection with Metro-North's ownership of the Hudson 
Line at Poughkeepsie (approximately mileage 73,6); and 

2/ CP c u r r e n t l y cont'^-mplates that D&H would be the e n t i t y 
a c t u a l l y conducting operations pursuant to the trackage r i g h t s , 
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(4) between connection of Metro-North's ownership 
of the Hudson Line near High Bridge and the Oak Point Link 
then on the Oak Point Link to Harlem River Yard, through 
Harlem River Yard, then from Harlem River Yard over the 
Harlem River Lead connecting to the Fremont 
Secondary/Industrial Track then on the Fremont 
Secondary/Industrial Track from Oak to Mont and for 
connection to the Long Island Rail Road at Fresh Pond 
Junction and from Oak over the Old Bay Ridge I n d u s t r i a l 
Track to the end of the track including the Hunts Point 
Market Lead, including without l i m i t a t i o n the r i g h t to use 
a l l track providing access to a l l e x i s t i n g and f u t u r e 
customers at or servad by Harlem River Yard, Oak Point Yard, 
and Hunts Point Terminal as well as the tracks i n such yards 
and terminal. 

As also set f o r t h i n CP's proposed trackage r i g h t s 

agreement, the r i g h t s granted i n the agreement would be f u l l -

service i n nature, and hence would 

include the r i g h t to service a l l e x i s t i n g and future 
ca."=-tomers i n the New York Metropolitan area including 
wi'. iiout l i m i t a t i o n customers near Oak Point Yard and Hunts 
Point Terminal as well as the r i g h t to service a l l e x i s t i n g 
and future customers located along NYC's Chicago Line and 
Hudson Line between the points referred to above, CP s h a l l 
also have the r i g h t to use any branch l i n e , spur track, 
i n d u i t r i a l track and i n d u s t r i a l siding connecting to these 
l i n e s , including without l i m i t a t i o n the Claverak/Hudson 
Upper I n d u s t r i a l Track, CP s h a l l also have the r i g h t to 
interchange t r a f f i c with any r a i l c a r r i e r s connecting to 
these l i n e s now or i n the future and the r i g h t to enter i n t o 
any necessary interchange agreements with such c a r r i e r s , 
including without l i m i t a t i o n r i g h t to interchange t r a f f i c 
with the New York and A t l a n t i c Railway or any other r a i l 
c a r r i e r at Fresh Pond Junction and s h a l l have the r i g h t to 
enter i n t o necessary interchange agreements with such 
c a r r i e r s , and f u r t h e r including the r i g h t to grant 
i n c i d e n t a l trackage r i g h t s between Fresh Pond Junction, on 
the one hand, and Oak Point Yard, Harlem River Yard, and 
Hunts Point Terminal, on the other, to f a c i l i t a t e such 
interchange, 
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I I , Explanation of Propoa«d Txmckmgm Rights 

The trackage r i g h t s description provided above i s 

broken down i n t o four separate parts. Parts 1 through 3 are 

des c r i p t i v e of the three sets of r i g h t s CP w i l l require on the 

north end of the east-of-the-Hudson l i n e i n order to be f u l l y 

competitive with CSX, and part 4 i s descriptive of the r i g h t s CP 

w i l l so require on the south end of the l i n e . Exhibit 1 to t h i s 

statement i s a color map that depicts CP's e x i s t i n g l i n e s and the 

NYC/CSX l i n e s over which CP i s seeki' ^ trackage r i g h t s i n the 

east-of-the-Hudion area. 

In regard to the r i g h t s CP i s seeking on the north end 

of the east-of-the-Hudson l i n e , part 1 corresponds to the l i n e 

segments depicted as CP Route 1 on Exhibit 2 hereto. This route, 

through Rensselaer and Schenectady, i s the most e f f i c i e n t r o u t i n g 

for movement of t r a f f i c between Canadian markets and New York 

City/Long Island markets; i t would not e n t a i l any use of CbX's 

Selkirk Yard and hence would not require any coordination i n that 

regard. CP expect-v that t h i s routing would handle movements of 

grain, food products, forest products, pulp and paper, among 

other things. 

Part 2 corresponds to the l i n e segments depicted as CP 

Route 2 on Exh i b i t 3 hereto. This route, through Selkirk Yard, 

i s the most e f f i c i e n t routing for movement of t r a f f i c between 

southern U.S. markets and New York City/Long Island markets; i t 

passes througf CSX's Selkirk Yard but does not require use of 

yard f a c i l i t i e s . CP expects to compete with CSX for the movement 
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of municipal s o l i d waste, food and manufactured products, and 

other shipments over t h i s r o uting. 3/ 

Part 3 corresponds to the l i n e segments depicted as CP 

Route 3 on Exhibit 4 hereto. This routing i s the routing CP 

would use where i t i s handling t r a f f i c to or from the l o c a l 

Albany/Rensselaer area and u t i l i z e s CP's Kenwood Yard at Albany. 

I t involves a forward and reverse movement through CSX's Sel k i r k 

Yard. CP expects t h i s routing to handle grain, chemicals, and 

paper products among other things. I t i s the most l o g i c a l 

routing to use .;or pick-up from and del i v e r y to l o c a l customers 

i n the Albany/Rensselaer ared, 

CP w i l l route i t s t r a i n s over each of these routes 

based on the t r a f f i c i t develops. I t w i l l u t i l i z e the r o u t i n g 

that i s most e f f i c i e n t f or the t r a f f i c involved. 

As f o r the south end of the east-of-the-Hudson l i n e , 

part 4 of the trackage r i g h t s d e s c r i p t i o n corresponds with the 

New York area route schematic depicted on Exhibit 5 hereto. 4̂/ 

I t shows the routing CP w i l l need to reach an interchange with 

the New Ycrk and A t l a n t i c Railroad ("NY&A") at Fresh Pond 

3/ E f f e c t i v e use of t h i s route w i l l r j q u i r e improvement of an 
e x i s t i n g connecting track at CP-VO on the NYC Chicago Line. 

4/ CP i s not seeking trackage r i g h t s i n t h i s proceeding over 
any part of t;? east-of-the-Hudson l i n e owned by Metro-North or 
the State of New York (the Oak Point L i n k ) ; CP w i l l separately 
negotiate these trackage r i g h t s with Metro-North and the s t a t e . 
However, CP does request that the Board exercise i t s a u t h o r i t y to 
override any r i g h t CSX nay have to provide exclusive f r e i g h t 
service on the Metro-North- and state-owned l i n e s where such 
r i g h t might i n t e r f e r e with CP's trackage r i g h t s . 
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Junction, and also the segments CP w i l l need to access i n order 

to reach shippers served by, and to u t i l i z e , tne Harlem River 

Yard, Oak Point Yard, and Hunts Point Terminal. 

I l l . Siumnary of Propoaed CP Oparations 

CP proposes to i n i t i a t e i t s east-of-the-Hudson service 

operating one t r a i n a day each way. 5_/ JP hopes to add a second 

t r a i n a day each way at some point 18 to 24 months a f t e r service 

i n i t i a t i o n . 

To i l l u s t r a t e the service i t proposes to p.ovide on the 

east-of-the-Hudson l i n e , CP has generated schedules and re l a t e d 

s t r i n g diagrams that depict how CP's t r a i n s would operate over 

Route 1 (Exhibit 6), Route 2 (Exhibit 7) and Route 3 (Exhibit 8). 

These sch;^dules are not f i n a l i n nature; f i n a l schedules would 

have to be coordinated with CSX, Metro-North and the State of New 

York, But they do give an idea of how CP would expect to operate 

on the east-of-the-Hudson l i r e , and i n p a r t i c u l a r show how CP 

would respect the current commuter service of Metro-North, 

In regard to lo c a l service, CP i s prepared to provide 

i t s own l o c a l service on the north end of the east-of-the-Hudson 

l i n e , and i f necessary, to do the same on the south end. CP w i l l 

b_/ CP would l i k e to negotiate with CSX an i n t e r i m haulage 
arrangement that would allow CP to b u i l d a t r a f f i c base u t i l i z i n g 
haulage r i g h t s on CSX t r a i n s , and then to convert (at CP's sole 
option and without need for CSX consent) to operation of i t s own 
t r a i n s using the trackage r i g h t s a f t e r t h i s base has been 
generated. This i n t e r i m haulcye arrangement would use Route 3 to 
make a connection with CSX at Selkirk Yard. I f such an i n t e r i m 
haulage arrangement cannot be established, however, CP w i l l begin 
service on a trackage r i g h t s basis using i t s own t r a i n s . 
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negotiate with CSX to see i f some mutually b e n e f i c i a l l o c a l 

service arrangements can be made. A d d i t i o n a l l y , CP w i l l need CSX 

to provide i t with switching services at the Oak Point Yard and 

the other r a i l f a c i l i t i e s i n the Bronx Borough of New York City 

to e f f e c t l o c a l pick-ups and d e l i v e r i e s . 

To maximize the e f f i c i e n c y of customer service on the 

south end of the east-of-the-Hudson l i n e , CP seeks the r i g h t to 

grant i n c i d e n t a l trackage r i g h t s between Fresh Pond Junction, on 

the one hand, and Oak Point Yard, Harlem River Yard, and Hunts 

Point Terminal. This would f a c i l i t a t e CP's a b i l i t y to e f f e c t 

interchange with NY&A, by (for example) allowing NY&A to reach 

Oak Point Yard or Harlem River Yard for purposes of interchange 

with CP there. 

* * * * 

CP i s committed to competing aggressively with CSX for 

a l l t r a f f i : served by means of the east-of-the-Hudson l i n e . CP 

believes that t h i s competition w i l l enhance the market for r a i l 

service along t h i s l i n e , and w i l l broadly serve the public's 

i n t e r e s t through the benefits that flow from service and price 

competition. 
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ROUTE SCHEMATIC 
EAST OF HUDSON RiVER 

ROUTE 1 

TO 
MONTREAL 

CP 

FXIST'NG CP NETWORK 

—— PROPOSED 
CP TRACK;,GE RIGHTS 
OTHER RAIL LINES 

NOT TO SCALE 98-11-24 

BALLSTON 

SARATOGA 
SPRINGS 

CP MECHANICVILLE 

TO 
EUFFAL^ 

CP 

MOHAWK 

CP AMTKJ ALBANY 
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ROUTE SCHEMATIC 
EAST OF HUDSON RIVER 

ROUTE 2 

MOHAWK 

CP AMTK 

TO 
BUFFALO 

CP 

DELANSON 

TO BUFFALO 
NS (CP) 

NORTH 
JERSEY 

BINGHAMTON 

GP 

10 HARRISBURG, PA 

— EXISTING CP NETWORK 

— PROPOSED 
CP TRACKAGE RIGHTS 

- - - OTHER .TAIL LINES 

NOT TO SCALE 98-11-24 
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ggalght amrir±em Onmrmtina Vlmn 
Category :01JULY96; MetworktMS; Blocks: STLH2BR2; Trains :NS271 

T r a i n s DE274 (1) 
Saratoga to Oak Point 

Operates Su HO TU Ve Tb Pr S 
HP/TT 0.00 
Max Train Lv^ngth 0 

Effective 5/ 1/97 
Expiration 12/31/99 

T'ttemational Lead 0.0 

Train Header Botesi 

Manifeat serrice tram Saratoga to Oak Veiat. 

Xonta Saratoga to SebOBOCtadjr 
Schenectady to Oak. Point 

- Ariv - Dept _ sta Cum 

Station/Location Time Day Tine Day Tiae Speed Time Diet FWCILDRM* 
===== :== == mmmm s s s s s ==== ==-= mmmmmmms 

Saratoga Springs 0000 B 0 2100 B 0 0030 20 0000 0 .TY 
Schenect (CPP485) 2200 B 0 7200 B 0 0000 18 0130 20 
Rensselaer 2300 B 0 2300 B 0 0000 25 0230 38 
Hudsoa NY 0022 B 1 0022 B 1 0000 25 0352 72 .Y 
Poughkeepsie 0200 B 1 0200 B 1 0000 20 053 113 
Harlem River Yard 0500 B 1 0545 B 1 0045 17 0830 174 .Y 
Oak Point 0615 B 1 0000 B 0 0000 0 0945 183 

Total Kna Tiae (inai) t 
Tot&l Station Tiae (mB) i 
Total Transit Tiae (nw) t 
Total Average Speed (mn) t 

§30 
4S 

91S 
22 

* F=Puel, W=llork, C=Crew, Islnspection, LsLocoaotive Service, 
DsCustoms. RspeRishables, MsNectaanical Inspection 

M«r«h«lllaa tram Bmrnd SBdi SlMk 

B x i t i n g Saratoga Springs . . 

Coda tLet iwi t f B l k t « CBteXf a T » i l 

••irstasa •prla«a-PE*ah 
UnZSeSBS WB-Omk. rmimt 
0»lae-4a7-o*ii Mist-nsi 
i M k l a a Hm-Omk. »e lat - II 
« t . LM-Oak V«lBt-nLX 

Blia-i 

•VAX 
U V T B 

USO 

u r r a 
U R • 
art m 

•IS 
•IS •u 
•IS 
2sa 

Bxiting Seheneet (CFV4i5) 

• I I I I •WWII m-Omk Vaiat-nm 
taekiaa na-Oak V o l a t - n n 

• u 

• u 
• U 

Multiaail 
NuXtinodal Applied aymttmm. Inc. 3:31:30 fM U/2S/19M 



F r a l g h t S a r ^ l e a ODTfctln.a H a n 
Category:01JULY96; Hetwork:HS; Blocks:STMZBR2; Trains:HS271 

T r a i n s DH275 CD 
oak Point to Saratoga 

Operates su No TU Ne Th rr s 
HP/TT 0.00 
Max Train Length 0 

Effective 5/ 1/97 
Expiration 12/31/99 

Intemational Lead 0.0 

Train Header Hotesi 

Manifest service froa Oak Point to Saratoga. 

Konte Oak Point to Soheneota^ 
Seheneetady to Saratoga 

- Ariv _ > Dept sta Cum 
Station/Location Time Day Tine Day Time Speed Time Disc PHCILDRM* 

s s s s : S S S s s =s== s s s s s s s s s s=== ======== 
Oak Point 0000 B 0 2245 B 0 0030 17 0000 C .YY 
Harlem River Yard 2315 B 0 2359 B 0 0044 20 0100 9 .Y 
Poughkeepsie 0300 B 1 0300 B 1 0000 25 0445 70 
Rensselaer 0600 B 1 0600 B 1 0000 18 0745 145 
Schenect (CPP485) 0700 B 1 0700 B 1 0000 20 0845 163 
Saratoga Springs 0800 B 1 0000 B 0 0000 0 0945 IB"* .Y 

Total Hon Tiae (HB 
Total Station Tiae 
Total Transit 
Total Average 

•Sl 
44 
915 
21 

* F=Puel, WsWork, C>Crew, Islnspection, LsLocomotive Service, 
DsCustoms, RspeRisbables, NsMechanical Inspection 

Bank*lllA0 txvm aa«« ladi Sleek 

Bxiting Oak Point ... 

Oak Mlat-Taraata Tax«-nK 
Oak rolat-0bie*-«37-nnk 
Oak reiat-at. Lae-fU 
Oak Faiat-Karataffa tftimfm-WMM 
Oak »9imt-UMm*xmamm m-

JMtiTltr Slk te emtatt avmil 

b Z f T 

XiXTT 

ai«s 
aus 
ai«s 
aus us* 
auB 

Bxiting Harlsa River Yard 

Oak » a i a t - T a s « a t e l a s « - n x 
Oak »a iBC-«k iaa-4S7.SBfc 
Oak »a la t - t t . I«ae-nx 
Oak valat-Santasa Bfriafm-nm 

Vraak »aad-*asaafe« Vactf-nx 
Vcaak Pmm*-Bt. Lae-KU 

ai4S 
3UB 
ai4S 
aus !•«• 
aus 

U R B 
LZR B 

NultlBall 
MuItiModal Applied Symtmmm. lac. 3:32:SO M 11/2S/1SSB 



Trains on Tine from Saratoga Springs to Oak 
Operating from 11/25/98 to 11/27/98 

Point 

Oak Point 

Harlem River Yard-

Crolon-Harmon 

Poughkeepsle^ 

Hudson NY 

Rensselaer 

Schenect (CPF485)̂  
Mohawk GTi 

(ml) 
182.8 

174.1 

140.8 

112.7 

Saratoga Springs-2000 000 400 800 1200 1600 2000 000 400 800 12C0 1600 
11/2511/26 11/27 
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Tralg***- rtnarsHna Flan 
Category:01JULT96; MetworkcMS; Blocks:STLHZER2; Train»:MS27l 

T r a i n s IXH274 (2) 
Delanson to Oak Point 

operates su MO Tu se ih Fr • Effective 5/ 1/97 
H P / ^ O.uO Expiration 12/31/99 
Max Train Length 0 Intemational Lead 0.0 

Train Header Hotesi 

Manifest serviee to Oak Point, setting off at Harlsa liver Tar 

jioate Delanson CP TooiAesville 
CP voorhesville to Selkirk Cl * 
Selkirk to MP12S 
rPias to Oak Point 

Station/Location 

Delanson (CPF499) 
Voorheesville 
Selkirk 
Poughkeepsie 
Harlem River Yard 
Oak Point 

- Ariv - Dept Sta Cum 

Tiae Day Tiae Day Tine Speed Tiae Diet PNCILDRM* 
s s s s s B S mm mmmm s s s s s = s = s ssss mmmmmmmm 

0000 B 0 1830 B 1 0000 14 0000 

1930 B 1 1930 B 1 0000 5 0100 
2100 B 1 2100 B 1 0000 23 0230 22 
0030 B 2 0030 B 2 0000 20 0600 
0330 B 2 0415 B 2 0045 17 0900 
0445 B 2 0000 B 0 0000 0 1015 

Total inn Tiae C 
Total Station Tlas 
Total Transit 
Total Average 

(OHO I 
9S0 
45 

lOlS 
18 

* P«Fuel, MsWork. CsCrew, l»Inspection, L-Loco«>tiv« Service, 
D«C\istoiM, R>peRis!'aLles, NsNecbanical Inspection 

Mulcilail 
Hultlnodal Applied Syst. lae. 
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r r a l q l i t a a r ^ l e a OnaraMna P lan 
Category: 01JULY96; •et«ork:VS; Blocks:8TLH2SE2; Trains :M8271 

T r a i n i IIK275 (2) 
Oak Point to Delanson 

Operates su NO TU «• Pr s 
HP/TT 0.00 
Max Train Length o 

Effective 5/ 1/97 
Expiration 12/31/99 

Intemational Lead 0.0 

Train Header Hetesi 
mmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmm 

Manifest servioe froa Oek Point to Delaasea. 

lonte Oek Point to MP125 
MP12S to Selkirk Yard 
Selkirk te CP •oorheesvllle 
CP Vooeheesville te 

- Ariv - - Dept - Sta 
Station/Location Tisa Day Tiae Day Time 
===s=sss=ssss=sz mmmmmmm s s B S S S S S S S S S S S S 

Oak Point 0000 B 0 2300 B 0 0C30 
Harlea River Yard 2330 B 0 0015 B 1 0045 
Poughkeepsie 0315 B 1 0315 B 1 0000 
Selkirk 0645 B 1 0645 B 1 0000 
voorheesville 0715 B 1 0715 B 1 0000 
Delanson (CPF499) 0815 B 1 0000 B 0 0000 

Total Inn 2 iae (HBHOf 
Total Statlea Tlas 
Total Transit Tlas 
Total (MPH)t 

s s s s s 

17 
20 
23 
16 
,14 
0 

SSO 
4S 
91S 
20 

cum 
Time 

0000 
0100 
0445 
0815 
0845 
0945 

Diet PMCIIORM* 
I S S S S S S 

0 
9 
70 
150 
158 
172 

.YY. 

.Y. . 

* F«Fut;l, NsWork, CsCrek Islnspection. LsLocoaotive Service, 
DsCustoas, RspeRishables, lUNechanical Inspection 

miitiaaii 
mUtiModal Applied . Zae. siassu se u/as/UM 



Trains on line from Delanson (CPF499) to Oak Point 
Operating from 11 /25/98 to 11 /27/98 

Oak Point — • < n 1 r—r172.1 

Harlem River Yard 

Croton-Harmon 

Poughkeepsie 

Hudson NY 

Selkldc 

Voorhee8vllle4i 

Delanson (CPF499) 

163.4 

130.1 

102.0 

2000 000 400 800 12001600 2000 000 400 800 1200 1600 
11/2511/26 11/27 
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ygalfflifc g a r r l e a OnaraMno P l a n 
Category:01JDLT96; MtotworkrES; Blocks:8TUBZBK3; Trains:M8271 

T r a i n s DR274 (3) 
Kenwood to Oak Point 

Operates su HO TU se Tb rr a 
HP/TT 0.00 
Max Train Length 0 

Effective 5/ 1/97 
E v i r a t i o n 12/31/99 

Intemational I«ead 0.0 

Train Hetesi 

Manifest serviee £: 
CoaneetioBS et 

Yard te Oek Point, 
train SS3. 

Route Kenwood Yard to Selkirk 
Selkirk to MP125 
MP125 to Oak Point 

- Ariv - Dept . sta Cum 
Station/Location Time Day Tiae Day Tiae Speed Tiae Diet PNCILDRM* 

mm mmmmmmm a s s s s s s s s s s 3 S S S S s s s s s s s s s s s s 

Kenwood 0000 B 0 2000 B 0 0030 19 0000 0 .YY 
Selkirk 2100 B 0 2100 B 0 0000 23 0130 19 
Poughkeepsie 0030 B 1 0030 B 1 0000 20 0500 99 
Harlem River Yard 0330 B 1 0415 B 1 0045 17 0800 160 • Y 
Oak Point 0445 B 1 0000 B 0 0000 0 0915 169 

Total Rm 1 T iae ammn 1 1 sec 
Total Station 1 rlae (] •)l 49 
Total Transit 1 riae (1 •D t S4B 
Total Aw »ra «e 1 (MP •)t 21 

* FsPuel, WsNork, CsCrew, Islnspection, LsLocoaotive Service, 
DsCustoas, KspeRistaables, HsHechanical Inspection 

NultiBail 
NultiNodal Applied . inc. S:XS:U M ll/aS/lS9« 



y^aighfe g a r r l c a Opmrmtina P l a n 
:«tegory:0lJULY96; Metwork:HS; Blocks :STLBZBR2; Trains :HS2 71 

T r a i n a ZIH275 (3) 
Oak Point to Xen«food 

Operates su Ho TU s« Th pr s 
HP/TT 0.00 
Max Train Length 0 

Effective 5/ 1/97 
Ej^iration 13/31/99 

Intemational Lead 0.0 

Train Header Motesi 

Manifest servioe f: 
Coaneotions at 

Oak Point to Xeaeood 
Yard - Tkaia S51. 

Yard. 

Route Oak Point to MP12S 
MP125 to Selkirk Yerd 
Selkirk to Kenwood Yard 

- Ariv - - Dept - Sta Cum 
Stat ion/Locat ion Time Day Tiae Dey Time Speed Time Diet pirciunw* 
S S S S S S S S S S K S S S S S B S S S S S S S S mmmmmmmmm S S B S mmmmm B S S S B B S S i£S = S S S S S 

Oak Point 0000 B 0 2300 B 0 0030 17 0000 0 .YY 
Harlem River Yard 2330 B 0 0015 B 1 0045 20 0100 9 .Y 
Poughkeepsie 0315 B 1 0315 B 1 0000 23 0445 70 
Selkirk 0645 B 1 0645 B 1 0000 19 0815 150 
Ken%«ood 0745 B 1 0000 B 0 0000 0 0915 169 

Totel Ran Tiami C 
Total Station Tiae 
Total Transit Tlas 
Total Averege 

SOO 
4S 

845 
21 

* PBPuel, WsNbrk, C«Crew, Islnspection, L«Locoaotive Service, 
DsCustons, RspeRishables, NsMechanical Inspection 

nuitlaail 
HttltiModal Applied Sys< Zae. 3:3»>U m ii/as/i»M 

m TOTAL RRGE.ie «* 



Trains on line from Kenwood to Oak Point 
Operating from 11/25/98 to 11/27/98 

Oak Point 

Harlem River Yard 

Croton-Harmon 

Poughkeepsle-

Hudson NY-

Selkirk 

Voorheesville 
Kenwood 

(ml) 
168.6 

159.9 

126.6 

2000 000 400 800 12001600 2000 000 400 800 1200 1600 
11/2611/26 11/27 



VlRiriCATION 

I , Paul D. Gilmore, declare under penalty of pe r j u r y that the 

foregoing i s true and correct to the best of my knowledge and b e l i e f . 

Further, I c e r t i f y that I am q u a l i f i e d and authorized to f i l e t h i s 

v e r i f i e d statement. Executed on November 27, 1998. 

aul D. Gilmore 

»mi&^ 
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PAUL D. GILMORE 

CONCERNING ENVIRONMENTAL AND 
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VERIFIED STATEMENT OF 
PAUL D. GllMOaZ 

CONCERMIMG ENVIRONMENTAL AND 
HISTORIC REPORTING REQUIREMENTS 

My name i s Paul D. Gilmore. I am Vice President 

Eastern Operations of the Canadian Pacific Railway Company 

("CPR"). 1/ My background and q u a l i f i c a t i o n s are described i n my 

accompanying v e r i f i e d statement dealing with operating matters. 

I am submitting t h i s statement pursuant to Decision 

No. 102 i n t h i s proceeding, which d i r e c t s CP to resubmit, with 

appropriate modifications, the environmental v e r i f i e d statement 

i t f i l e d on October 1, 199/ (which I sponsored). In my October 1 

statement -- which embraced not only the east-of-the-Hudson 

trackage r i g h t s at issue here, but also other conditions and 

operations -- I concluded t h a t , based on the information 

available to me, the various r i g h t s being sought by CP were 

exempt under the Board's rules from any requirement of 

environmental documentation. In t h i s statement, which focuses 

exclusively on the east-of-the-Hudson trackage r i g h t s now before 

the Board, I reach the same conclusion: for the reasons explained 

below, the Board's rules do not require any environmental 

documentation i n regard to those trackage r i g h t s . 

1/ This statement i s being submitted on behalf of CPR, Delaware 
and Hudson Railway Company, Inc. ("D&H"), Soo Line Railroad 
Com.pany ("Soo"), and St. Lawrence & Hudson Railway Company 
Limited ("StL&H") ( c o l l e c t i v e l y , including CPR, referred to as 
"Canadian P a c i f i c Parties" or "CP"). 

\\\DC - ««73/l - 0771741.01 



1. The Trackage Rights at Issue 

CP seeks to obtain f u l l - s e r v i c e trackage r i g h t s between 

Schenectady/Albany, NY, and Fresh Pond Junction, NY. In iny 

accompanying v e r i f i e d statement discussing operating matters 

p e r t a i n i n g to these trackage r i g h t s , I describe these trackage 

r i g h t s i n d e t a i l . 

CP proposes i n i t i a l l y to operate one t r a i n a day each 

way over the l i n e that would be subject to these r i g h t s . In 

approximately 18 to 24 months, CP hopes to augment t h i s service 

by adding an additi o n a l t r a i n that would operate once a day each 

way over the l i n e . 

2. A p p l i c a b i l i t y of the Board's Environmental 

and H i s t o r i c Report Rules 

Environmental Information. The Board's rules require 

an environmental assessment i f an operational change proposed in 

a responsive application would exceed any of the thresholds 

established in Sections 1105.7(e)(4) or (5). 2/ 49 C.F.R. 

§ 1105.6(b)(4)(i). To the same effect, the rules provide that no 

environmental documentation would normally be required for any 

action proposed in a responsive application that does not result 

in significant changes in carrier operations, which are defined 

as changes that do not exceed the thresholds established in 

Sections 1105.7(e)(4) cr (5). Id., § 1105.6(c)(2). The Board's 

rules also provide that no environmental documentation w i l l 

2/ A l l section references are to T i t l e 49 of the Code of 
Federal Regulations. 

- 2 -
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normally be required for comjnon use of r a i l terminals and 

trackage r i g h t s . I d . , § 1105.6(c)(4). 

As explained below, n environmental documentation i s 

required for the trackage r i g h t s being sought by CP because there 

would be no operational changes effected under them that would 

exceed any cf the relevant thresholds. In a d d i t i o n , no 

environmental documentation i s required for the proposed trackage 

r i g h t s because trackage r i g h t s are s p e c i f i c a l l y exempted from the 

environmental requirements. 

In regard to the thresholds established under the 

Board's rules, the CP east-of-the-Hudson trackage r i g h t s would 

not e f i e c t any operational changes that would exceed those 

thresholds: 

• They would not cause diversions from r a i l to motor 

carriage of more than 1,000 carloads per year. 49 C.F.R. 

§ 1105.7(e)(iv)(A). 

• They would not cause diversions from r a i l to motor 

carriage of more than an average of 50 r a i l carloads per mile per 

year for any part of the affected l i n e s . I d . , 

§ 1105.7(e)(iv)(B). 

• They would not r e s u l t i n an increase i n r a i l 

t r a f f i c of at least 100% (measured i n gross ton miles annually) 

or an increase i n 8 t r a i n s a day on any segment of r a i l l i n e 

a f f e c t e d by the proposal. I d . , § 1105.7 (e) (5) ( i ) (A). 

3 -
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• They would not r e s u l t i n an increase i n r a i l yard 

a c t i v i t y of at least 100 percent (measured by carload a c t i v i t y ) . 

I d . , § 1105.7 (e) (5) ( i ) (B) . 

• They would not r e s u l t i n truck t r a f f i c of more 

than 10% of the average d a i l y t r a f f i c or 50 vehicles a day on any 

affected road segment. I d . , § 1105.7(e)(5)(i)(C). 

S i m i l a r l y , as to the lower thresholds established by 

the Board's rules for class I or nonattainment areas under the 

Clean A i r Act, the CP east-of-the-Hudson trackage r i g h t s would 

not e f f e c t any operational changes that would exceed those 

thresholds: 

• They would not cause an increase i n r a i l t r a f f i c 

of at least 50 percent (measured i n gross ton m.iles annually) or 

an increase of at least 3 train.3 a day on any segment of r a i l 

l i n e . 49 C.F.R. § 1105 . 7 (e) (5) ( i i ) (A) . 

• They would not r e s u l t i n an increase i n r a i l yard 

a c t i v i t y of at least 20 percent (measured by carload a c t i v i t y ) . 

49 C.F.R. § 1105.7 (e) (5) ( i i ) (B) . 

• They would not r e s u l t i n an average increase i n 

truck t r a f f i c of more than 10% of the average d a i l y t r a f f i c or 

50 vehicles a day on a given road segment. I d . , 

§ 1105.7(e) (5) ( i i ) (C) . 

CP proposes i n i t i a l l y to run only one t r a i n a day (each 

way) over the east-of-the-Hudson l i n e ; an a d d i t i o n a l d a i l y t r a i n 

(operating each way) w i l l hopefully be added i n 18 to 24 months. 

Applicants' t r a f f i c data shows that the l i n e handled between 21 

- 4 -
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and 146 t r a i n s per aay, and between 6 and 34 m i l l i o n gross tons, 

i n 1995. Ap p l i c a t i o n , Vol. 3A of 8, at 411, 469. I d . at 448, 

470, With these e x i s t i n g t r a i n densities and t r a f f i c tonnages, 

CP's proposed trackage r i g h t s w i l l not t r i g g e r any of the 

p o t e n t i a l l y applicable threonolds. 

H i s t o r i c Report. As for the Board's H i s t o r i c Report 

requirements, the CP east-of-the-Hudson trackage r i g h t s do not 

require any h i s t o r i c documentation. F i r s t , because the trackage 

r i g h t s w i l l not t r i g g e r any of the above-described environmental 

documentation thresholds, they do not e n t a i l an action i d e n t i f i e d 

i n Sections 1105.6(a) cr (b) , and hence no Hi.storic Report 

documentation i s required. 49 C.F.R. § 1105.8(a). Second, the 

trackage r i g h t s do not propose an action described i n Section 

1105.6(c) tl^at w i l l r e s u l t " i n the lease, t r a n s f e r , or sale of a 

rail r o a d ' s l i n e , s i t e s or structures." I d . , § 1105.8(a). 

F i n a l l y , the trackage r i g h t s propose "[t]rackage r i g h t s , common 

use of r a i l terminals, common control through stock ownership or 

sim i l a r a c t i o n which w i l l not s u b s t a n t i a l l y change the l e v e l of 

maintenance of r a i l r o a d property," actions which are s p e c i f i c a l l y 

excepted from h i s t o r i c reporting requirements. I d . , 

§ 1105.8(b) (3) . 

• * * * 

For the reasons set f o r t h above, based on the facts 

curre.. .̂y known to me, i t i s my judgment that under che 

applicable Board rules no environmental or h i s t o r i c documentation 

i s required f o r the CP east-of-the-Hudson trackage r i g h t s . 

- 5 -
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v m r i CATION 

I , Paul D. Gilmore, declare under penalty of perjury that the 

foregoing i s true and correct to the best of my knowledge and b e l i e f . 

Further, I c e r t i f y that I am q u a l i f i e d and authorized to f i l e t h i s 

v e r i f i e d statement. Executed on November 27, 1998. 

Paul D. Gilmore 



SHIPPER STATEMENTS 



VERIFIED STATI 
OS. 

PAWIBL p. LUlggT 
1. My name i s Daniel D. L u i z z i . My business address i s 

1900 River Road, Castleton, NY 12033. I am employed as Director 

of Operations f o r Fort Orange Paper Company ("Forge"), f o r whom I 

have worked f o r over 17 years. In the capacity, I am responsible 

f o r , among other things, purchasing tran s p o r t a t i o n services. I 

am i n t i m a t e l y f a m i l i a r w i t h the company's tr a n s p o r t a t i o n needs. 

In that regard, I have prepared and am authorized t o make t h i s 

v e r i f i e d statement i n support of the i n i t i a l f i l i n g by CP Rail 

("CP") addressing the "east-of-the-Hudson" condition due November 

30, 1998. 

2. Forge i s a small company which specializes i n making 

cardboard and paper boxes st i t s solo f a c i l i t y located i n 

Castleton, NY, about 10 miles southeast of Albany on the east 

bank of the Hudson River. Annually, Forge manufactures about 

40,000 tons of recycled, clay coated box board generating about 

$18 t o $20 m i l l i o n i n sales. Because Forge i s a small company 

and operates i n a very competitive business environment, i t must 

c a r e f u l l y monitor i t s overhead costs including those i n v o l v i n g 

the t r a n s p o r t a t i o n of inbound raw materials and outbound f i n i s h e d 

product. In that regard. Forge depends heavily upon r a i l f o r 

inbound t r a n s p o r t a t i o n of raw materials used i n i t s manufacturing 

and uses motor c a r r i e r service f o r outbound product. Forge's 

sole f a c i l i t y i s connected by a spur to the "Hudson Di v i s i o n " of 



Consolidated R a i l Corporation ("Conrail").^ The Hudson Division 

i s one of Conrail's l i n e s t o be acquired and operated by CSX 

Transportation ("CSX") as part of t h i s transaction. Because 

Conrail has, t o date, been the only f r e i g h t c a r r i e r providing 

f r e i g h t service on t h i o l i n e , we are a "captive shipper." 

3. I understand that when the Surface Transport.ation Board 

("the Board") approved the j o i n t a p p l i c a t i o n by CSX and Norfolk 

Southern Railway ("NS") t o contr o l Conrail and t o acquire and 

operate Conrail's l i n e s and services, i t d i d so subject to 

c e r t a i n conditions. As relevant to Forge's concerns, the Board 

s p e c i f i c a l l y required that CSX negotiate an agreement w i t h CP 

pe r m i t t i n g i t eicher haulage r i g h t s , not r e s t r i c t e d as to 

commodity or geographic scope, or s i m i l a r l y u n r e s t r i c t e d trackage 

r i g h t s over the Hudson Di v i s i o n . I f u r t h e r understand that the 

Board even went so f a r to suggest that t h i s condition "may help 

FOPC [Forge]." See, Board decision approving c o n t r o l by CSX and 

NS of Conrail at page 116. Surely, the Board would not have made 

that statement i f i t only intended to grant CP overhead r i g h t s t o 

New York City. 

4. With that background, I recently learned w i t h great 

disappointment that CP had been unsuccessful i n negotiating with 

CSX f o r u n r e s t r i c t e d haulage or trackage r i g h t s over the Hudson 

Di v i s i o n . Accordingly, I have been advised that CP has 

pe t i t i o n e d the Board to i n s t i t u t e a new proceeding addressing 

^ Forge maintains and operates t h i s trackage and owns a 
small locomotive used to switch cars. 



that matter. Forge i s pleased to submit t h i s statement 

supporting CP's request. 

5. Previously, I had t e s t i f i e d before the Board that Forge 

as a small company had been a consistent, a l b e i t modest, Conrail 

customer receiving inbound loads of k a o l i n clay from southern 

o r i g i n s routed v i a NS and raw paper from eastern and midwestern 

points located on Conrail. I also t e s t i f i e d that a combination 

of rate surcharges and increases, abandonment threats, and heavy 

handed contract negotiations by Conrail d r a s t i c a l l y reduced my 

company's use of r a i l . I n several d i f f e r e n t regulatory 

proceedings, my company had advised the Board and i t s predecessor 

the ICC that Conrail had taken advantage of the "exempt" status 

of Forge's inbound t r a f f i c t o exercise and abuse i t s monopoly 

power over Forge by charging excessive rates and that Forge was 

e f f e c t i v e l y powerless t o combat these abuses. 

6. I also previously t e s t i f i e d i n ^his proceeding t h a t , 

w i t h CP as a serving c a r r i e r . Forge w i l l f o r the f i r s t time i n 

years be able to obtain favorable r a i l rates and single l i n e 

service on inbound Canadian paper products. I stated that 

heretofore Forge e i t h e r could not a f f o r d t o buy Canadian paper 

products or must truck i t i n at higher rates. Forge advised the 

Board that i t has customers i n both Toronto and Montreal and 

would l i k e t o use r a i l f o r outbound moves i f economically 

a t t r a c t i v e . 

7. As I indicated back i n our e a r l i e r comments and request 

f o r condition f i l e d October 21, 1997, a trackage r i g h t s grant t o 

•mmmmf-



CP should be able t o address many of i t s concerns. Much of 

Forge's t r a f f i c o r i g i n a t e s i n the Souuh on NS l i n e s and i s 

interchanged w i t h Conrail over the Hagert'town Gateway. Some 

t r a f f i c o r i g i n a t e s on Conrail l i n e s that w i l l be operated by NS 

i n the f u t u r e . The commercial r e l a t i o n s h i p t h a t has developed 

between CP and NS i n the Northeast w i l l ensure that Forge 

continues t o have a t t r a c t i v e and affordable rates and service on 

t h i s t r a f f i c . Introducing CP as a competitive c a r r i e r o f f e r i n g 

l o c a l r a i l service on the Hudson D i v i s i o n w i l l ensure r a i l 

competition f o r "exempt" t r a f f i c . CP w i l l also address Forge's 

concern over surcharges. While CF i s not yet able to quote rates 

for Forge, i t has advised us that company p o l i c y does not favor 

imposition of rate surcharges. F i n a l l y , CP l o c a l service f o r 

Forge w i l l open up new sources cf raw materials and new markets 

for Forge's f i n i s h e d products. 

8. Accordingly, Forge supports CP's request to the Board 

i n i t i a t i n g a proceeding and s e t t i n g the terms f o r CP's use and/or 

operation over the Hudson Di v i s i o n . 

wm 
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., being duly sworn, deposes and 

says that he has read the foregoing statenient, knowe tbjs facts 

aaterced there ara true and that the same are tnie a*>ftatled mm wm 

Siibscribe;) and svom to before me this 

, 1 9 9 7 . 

day of 

Motary Public of 

My Cosmieeion oxplresi 



S9 MIL!1!ING 

Novambar 30. 1998 
J . Robert Wooiary 

Vice Pr—kXnt fyenepoftetion 

Linda J . Morgan 
Chairman 
Surface Tranaportatfon Board 
The Mercury Bldg. 
1925 K Street. N.^. 
Suite 500 
Waehington, D.C. 20423 

Dmekmt 333m (Sub Mo. m Rmtponthm AppMemUon af Hm 
af Nmw Yotk and mm Nmw Yorit Oty Ecmnoa^c Dmvmlopmmnt CmtpaemOoaf. 

Omar Chairman Morgan: 

We have been advised that, at the direction of the Surface Transportation Board, 
Canadian Pacific Railway, the State of New Yorit and the New York City Economic 
Development Corporation have initiated a proceeding requesting tlie Itoerd to eet terms 
end conditione goveming Canedian Pacific's oparetions over the raH tine from Seilciric, 
N.Y. to Harlem River Yard in New York City ("East Hudson Une"). 

ADM Milling Co. operates flour mills throughout the United Stetes. inciuding • mi* on 
this Kne. and originates the preponderan ..e of the required wheet vie reM from the 
following area's: 

I. Winter wheet - states of Texes. Oklahoma, Kanses, Colorado. 
Nebreska and Montana. 

n. Sorino Wheat - ststes of South Dekota, North Dekota and from 
Canadian Province's. 

We have no guarantee from one Wheat crop yeer to the next what Mother Nature wll 
provide in the ell important area of qua«ty and protein. One crop year coukf dknate 
Winter wheat arees and another crop yeer could dictete Spring Wheat areae. 
Obviously we cennot relocete our ftour mills. 
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We feel reM competition is a neeeeeary heettliy In 
Natlon'a commerce and specHlcaiy in the movement of 

In the movement of our 
wheat requirements for 

^J.R. Woolery 
Vice President • Tri rtatkm 

JRWdc 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y that on t h i s 30th day of November, 

1998, I served by the means indicated below a copy of the 

foregoing Canadian P a c i f i c Parties' Opening Evidence and Argument 

on the fo l l o w i n g : 

Counsel for CSX, NYCEDC and NYDOT g|g||y|||^ 

Counsel f o r a l l parties requesting a copy 
(by f i r s t - c l a s s mail or by hand where requested) 

orge W. Mayo, J r , 
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S L O V E R 8C L O F T U S 
A T T U — E T B AT LAW 

I8S4 SEVEN f E EM I B 8TBEET, N. « 

WASHINOTON, D. C 00006 

NYS-30 

TELSPBONB: 
(flOa) 3*7-TITO 

FAX: 
(a08) 347-3010 

November 13, 1998 

W B I T E B ' S E - M A I L : 

kJd@tlovcniodl«ftHS.c«ai 

VIA HAND D:i:LIVERY 

Williams The Honorable Vernon A 
Secretary 
Surface Transportation Board 
Case Control Branch 
ATTN: STB Finance Docket 33398 
1925 K Street, N.W. 
Washington, D.C. 20423-0001 

4 
miVED 

sri ' 

Re; F.D. No. 33388, CSX CorDO|:ation. Fu A l . -- CoAtrol / 
and Operating Lease a/Agreements --~-CDRra^l Inc.. 
Et Al • . and D.._No. 33388 (Sub-No. 69) , The State 
of New York^^Bv ana rnrough i t s Department of / 
Transportation -- Trackage Rights Over Lines of ' '^ZS^* 
Consolidated Rail Corporation 

Dear Secretary Williams: 

On behalf of the State of New York, acting by and 
through the New York State Department of Transportation ("New 
York"), we are w r i t i n g i n response to the l e t t e r s f i l e d on 
November 10, 1998 by counsel f o r the Canadian Pac i f i c Railway 
Company, et a l . ("CP"), and on November 12, 1998 by counsel f o r 
CSX Corporation and CSX Transportation, Inc. ("CSXT"). 

CP's l e t t e r requests establishment of a schedule f o r 
the submission of evidence respecting terms t o govern 
implementation of the conditions imposed by the Board i n Ordering 
Paragraphs 28 and 62 of Decision No. 89 i n the referenced 
proceeding. According t o CP, Board r e s o l u t i o n i s necessary 
because CP has been unable t o reach agreement w i t h CSXT on a l l of 
the terms pursuant to which CSXT w i l l grant CP un r e s t r i c t e d 
trackage and/or haulage r i g h t s over Conrail's Hudson Line between 
Albany/Selkirk and Fresh Pond, NY, as required by Decision No. 
89. CSXT's November 12 l e t t e r acknowledges the negotiation 
impasse and concurs i n CP's procedural schedule, but also seeks 
substantive modifications to the Board's conditioning order. 



The Honorable Vernon A. Williams 
November 13, 1998 
Page 2 

New York supports CP's request, and urges adoption of 
the schedule proposed therein. Over three (3) months have 
elapsed since the Board imposed the Hudson Line conditions, and 
CP and CSXT s t i l l have not agreed on complete terms f o r i t s 
e f f e c t i v e implementation. Consistent w i t h Decision No. 89, 
therefore. Board i n t e r v e n t i o n i s bcth necessary and appropriate. 

New York opposes the requests by CSXT that i t be 
permitted t o f u l f i l l the Board's East-of-Hudson condition by 
negotiating w i t h another r a i l c a r r i e r i n l i e u of CP, or that 
other p a r t i e s be i n v i t e d t o submit new responsive applications 
addressing the East-of-Hudson issues. Upon consideration of th^ 
e n t i r e record i n t h i s proceeding, the Board determined that Easc-
of-Hudson shippers should have f u l l , competitive access t o CP 
service as an a l t e r n a t i v e to that which otherwise would be 
provided s o l e l y by CSXT, e i t h e r through a negotiated arrangement 
between CP and CSXT or Board-prescribed terms and conditions. 
See Decision No. 89 at 82-83, 177. No party -- CSXT included --
sought reconsideration of t h i s r u l i n g , or f i l e d a timely p e t i t i o n 
f o r review challenging i t . Despite over three (3) months' 
e f f o r t , CP and CSXT apparently have been unable to come t o 
agreement on acceptable terms through negotiation. I n accordance 
w i t h i t s p r i o r r u l i n g , che Board should now move forward 
expeditiously and prescribe them. 

Throughout t h i s proceeding, CSXT has vigorously opposed 
the pro-competitive r e l i e f sought by New York and the New York 
Cit y Economic Development Corporation (NYCEDC), which r e l i e f 
u l t i m a t e l y was granted by the Board i n Decisiou No. 89. Among 
other things, CSXT i n s i s t e d that the requested r e l i e f was 
unnecessary and op e r a t i o n a l l y i n f e a s i b l e , and that no q u a l i f i e d 
r a i l c a r r i e r would "step forward" to supply competitive r a i l 
f r e i g h t service over the Hudson Line. See CSX/NS-176, Vol.1, 
Narrative at V I I I , 13-19. Against t h i s record of resistence, i t 
i s not unreasonable to conclude that the lack of an implementing 
agreement between CP and CSXT more l i k e l y i s due to an unduly 
narrow reading of the Board's conditions by CSXT, than t o an 
overly broad one on the part of CP. Indeed, on information and 
b e l i e f , CSXT has i n s i s t e d that CP acquiesce to geographic and 
commodity r e s t r i c t i o n s on i t s East-of-Hudson access that were 
s p e c i f i c a l l y proscribed by the Board's conditioning order. New 
York i s concerned that CSXT now may be incent on seeking out a 
more malleable c a r r i e r w i l l i n g t o accept that which CP would 
not -- and less than the f u l l measure of access ordered by the 
Board. On behalf of the shippers and communities that would be 
d i r e c t l y and adversely affec t e d by such a maneuver. New York 
urges the Beard to r e j e c t CSXT's request. 



The Honorable Vernon A. Williams 
November 13, 1998 
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Likewise, there i s no legitimate reason why the Board 
should re-open this case to entertain new responsive 
applications. CP's November 10 f i l i n g reflects that c a r r i e r ' s 
commitment to effective r a i l competition East of the Hudson, and 
CP already has in place the connecting lines and inter - c a r r i e r 
arrangements (such as i t s haulage agreement with Norfolk Southem 
Railway) necessary to offer New York shippers a competitive 
alternative to CSXT. New York and NYCEDC, the Responsive 
Applicants in whose favor the Board imposed the conditions at 
issue, support CP as the carrier best-positioned to succeed in 
thi s regard. Given the record, we submit that the proper course 
for the Board now i s to enforce i t s ruling and move tc set the 
terms cf CP's access over the Hudson Line, not to reward CSXT's 
resistance by entertaining unnamed replacements for CP. 

The Board should adopt the procedural schedule proposed 
by CP in i t s l e t t e r of November 10. CSXT's November 12 reqpiest 
for additional terms should be denied. 

Respectfully submitted. 

Kelvin J. Dowd 
An Attorney for the 
State of New York 

KJD\cbh 
cc: George W. Mayo, Jr., Esq. (via facsimile) 

Charles A. Spitulnik, Esq. (via facsimile) 
Dennis G. Lyons, Esq. (via facsimile) 
A l l Parties of Record (via U.S. Mail) 
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H O P K I N S & S U T T E R 
(A PARTNERSHIP INCLUDINO PROFESSIONAL CORPORATIONS) 

I K SIXTEENTH STREET, N W . WASHINOTON. D C 20006.4103 (202) SJ5-S000 
FAX (202) 835-ll3« 

INTERNET hltp //www hop«ut com 

CHICAGO OFFICE THREE FIRST NATIONAL PLAZA MW2-42W 

DETROIT OFnCE MM LI VER NO 15 SUITE UO TROY. Ml 4MS3-1220 

CH, ALE!! SPITULNIK 
(202, S.T -f 196 
Direct I (202) 835-8136 
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November 10, 1998 

Hon. Vemon A. Williams, Secretary 
Office of the Secretary 
Case Control Branch 
ATTN: STB Finance Docket No. 33388 
Surface Transportation Board 
1925 K Street," N.W. 
Washington, D.C. 20423 

^^CElVEo 

Re: Finance Docket No. .13388 (Sub-No. 69), Responsive Application - State 
of New York by and^fvSayh t'la DepOFfment of Transportation and New 
York City Economic Developtnent Corporation 

Dear Sir: 

The New York City Ecoromic Development Corporation ("NYCEDC") is one of 
the joint applicants in rhe above-referenced proceeding. In response to the joint 
application of NYCEDC and New York State, this Board, in Decision No. 89 in Finance 
Docket No. 33388, required applicant CSX Transportation, Inc. to negotiate an 
agreement with Canadian Pacific Railway Company ('CP") 

. . . {T]o pennit either haulage rights, not restrict d as to commodity or 
geographic scope, or similarly unrestricted trackage rights, over the east-of-the-
Hudsun line from Fresh Pond to Selkirk (near Albany), under terms agreeable to 
the parties, taking intc account the investment that contmues to be required for 
the line. 

Decision No. 39 at 83. 

NYCEDC is aware that CP and CSX have not been able to reach an agreement 
on unrestricted haulage or trackage rights over this line. We are further aware that 
CP has notified this Board that no agreement has been reached, and has asked the 
Board to begin a proceeding to "determine just how the needs of the New York parties 
are to be addressed.* Id. As the Board stated in Decision No. 89, the needs of the New 

P16886-I 



Hon. Vemon A. Williams, Secretary 
November 10, 1998 
Page 2 

York parties can best be served by trackage or haulage rights, unrestricted as to 
commodity or geographic scope. NYCEDC supports both CP's request for a 
proceeding, and the schedule CP has proposed. NYCEDC will participate actively in 
such a proceeding and will ask the Board to mandate imposition of an agreement that 
meets the description included in Decision No. 89, if tiie parties remain unable to 
reach an agreement themselves. 

Tharik you for your attention to this matter. 

Respectfully sub; 

Charles A. Spif" 
Counsel for Nfew York City Economic 
Development Corporation 

cc: All parties in Finance Docket No. 33388 

P16M6-1 
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HOGAN &HAKISON 

CEOltCE W. MAYO. lit. 

DtUCT DIAL (202) 637-9679 

OCT 22 1998 

public H-W*"̂  

October 21, 19 

COLUMU\ SQUARE 

THIRTEENTH STKEET. NW 

ICTON. DC 10004-1 IM 

TEL (102) 6S7-5C00 

FAX (202) 6S7-59I0 

BY HAND DELIVERY 

The Honorable Vernon A. Williams 
Secretary, Surface Transportation Board 
Case Control Branch 
ATTN: STB Finance Docket No. 33388 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, DC 20423-0001 

R«:/ Finance Docket No. 33388 (Sub-No. 69), dSX 
^-Corporation and CSX Traiispui La felon ̂ InC. , 

Norfolk Southern Corporation and Norfolk 
Southern Railway Company — Control and 
Operating Leases/Agreements — Conrail Inc. 
and Consolidated R a i l Corporation 

Dear Secretary Williams: 

Pursuant to ordering paragraphs 28 and 62 of the 
Board's Decision No, 89 i n the above-referenced proceeding, 
I am w r i t i n g on behalf the Canadian Pacific Railway Company, 
Delaware and Hudson Railway Company, Inc., Soo Line Railroad 
Company, and St. Lawrence & Hudson Railway Company Limited 
( c o l l e c t i v e l y , "CP") to advise the Board that CP, on th-^ one 
hand, and CSX Corporation avA CSX Transportation, Inc. 
( c o l l e c t i v e l y "CSX"), on the other, have been negotiating to 
reach agreement on terms pursuant to which "CSX w i l l grant CP 
e i t h e r haulage r i g h t s u n r e s t r i c t e d as to commodity and 
geographic scope, or trackage r i g h t s u n restricted as to 
commodity and geographic scope, over the east-of-the-Hudson 
Conrail l i n e that runs between Selkirk (near Albany) and 
Fresh Pond ( i n Queens)." I d . at 177. 

As of today, i t appears that CP and CSX have made 
progress but have net reached an agreement on such r i g h t s . 

•ALTDKMIfcMD 
\\\DC - 66673/1 - 03"T21J...' 
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The Hon. Vernon A. Williams 
October 21, 1998 
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Accordingly, CP requests that the Board defer for a 
period of one week i n i t i a t i n g a proceeding addressing the 
matter as contemplated by paragraph 28 of the Board's 
Decision No. 89. CP w i l l report to the Board w i t h i n that 
time whether cr not i t has been able to reach an agreement 
with CSX. 

Respectfully, 

George W. Mayo, Jr. U 
Attorney f o r Canadian 
Paci f i c Railway Company, 
Delaware and Hudson 
Railway Company, Inc., Soo 
Line Railroad Company, and 
St. Lawrence & Hudson 
Railway Company Limited 

GWM: j m.s 

cc: A l l Parties of Record 

\\\SC - 666T3/1 - 03n:i3.13 
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H O P K I N S & S U T T E R 
(A M n T N I HfHIP IN ' 1 I JDIVl I ' l l D t l SMI)N«i < 1)»PiUATlOVSi 

888 SIXTI ENTH STKEET, N W . WASHINGTON. D C 2000<. 410J (202) 8| 

I N l l h N l T hup hi>p»iji ;;.>ir» 

CHITAfi t) OFI'K l THII(;i; nUST NATroNAl. Pf-A/A «»*02-4M5 

l)HT«OIT Of I K li 2KX1 I.IVI:«N015 SUITt 220 T«OY, Ml 4in«»-IJ20 

atARI.ES A SPITi;iJ<IK 
1202) SJ5 8196 

Januaiy 20. 1998 

ilon. Vernon A. Williams, Secretary 
Ofiice of the Secretary 
Case Control Branch 
ATI N: Finance Docket No. 33388 
Surface Transportalion Board 
1925 K Street, N.W. 
Washington. D.C. 20423-0001 

Office of )ho Sacretarv 

Q-j Part of 
Public Record 

i t 

Re: CSX Corporation and CSX Transportation Inc., Norfolk Southern 
Corporation and Norfolk Southern Railway Company - Control and 
Operating Leases/Agreements - Conrail Inc. and Consolidated Rail 
Corporation. Finance Docket No. 33388 , 

Dear Secretary Williams: 

I am enclosing the original verification page for the Rebuttal Verified Statement 
of Seth (). Kaye, which was filed as part ofthe Joint Rebuttal Statement ofthe State of 
New York and the New York City Economic Development Corijoration (NYS-24/NYC-17) 
on .lanuiuy 14, 1998. Due to tiine constraints, a facsimile copy ofthe verification page 
was filed with the Joint Rebuttiil Statement. By copy of this letter, I am notifying the 
otiier parties to the proceedir ^ that the original verification page has been filed. 

Sincerely, 

Charles A. SptJumik 

Enclosures 

CC: .Ml Parties 

g53738 I 



VKRIKK ATION 

I . Sclh (), Kaye. v.-rify under penalty of perjury that 1 have reviewed the foregoing 

Rebuttal Verilicd SiatcmeiU. and that all ofthe facts stated therein are true and correct, further, 

certify that 1 am qualified and authorized to verify and file this Rebuttal Verified Statement on 

this M'^day of January, 1998. 

Subscribed and .sworn to 
bel'ore this ' " 
day of J<t»vaa{v^ 1998. 

M> wnuiiioiiion enpirxhi 

JUDITH A CAPflLfJNGO 
CommiMionrr '-f r>«!l^. City ol New York 

No 5-U:'5 
Cert. J"ilcil it' Kc* \«>fk Count' ,ounly 

Coraniisiiion Expires October 23,ilIiLLli 
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THE STATE OF NEW YORK, BY AND 
THROUGH ITS DEPARTMENT OF 
TRANSPORTATION TRACKAGE RIGHTS 
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RAIL CORPORATION AND DECLARATION 
CONCERNING TRACKAGE RIGHTS 
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NORTH COMMUTER RAILROAD COMPANY 

CSX CORPORATION AND CSX 
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SURFACE TRANSPORTATION BOARD 

THE STATE OF NEW YORK, BY AND 
THROUGH ITS DEPARTMENT OF 
TRANSPORTATION TRACKAGE RIGHTS 
OVER LINES OF CONSOLIDATED 
RAIL CORPORATION AND DECLARATION 
CONCERNING TRACKAGE RIGHTS 
RESTRICTIONS ON LINES OF METRO-
NORTH COMMUTER RAILROAD COMPANY 

CSX CORPORATION AND CSX 
TRANSPORTATION INC., NORFOLK 
SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 
-- CONTROL AND OPERATING 
LEASES/AGREEr-'ENT -- CONRAIL INC. 
AND CONSOLIDATED RAIL CORPORATION 

Finance Docket No, 
(Sub-No. 69) 
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Finance Docket No. 33388 
(Sub-No. 54) 

JOINT REBUTTAL STATEMENT 
OF THE 

STATE OF NEW YORK 
AND THE 

NEW YORK CITY ECONOMIC DEVELOPMENT CORPORATION 

The State of New York, a c t i n g by and through i t s 

Deparcment of T r a n s p o r t a t i o n ("New York"), and the New York C i t y 

Economic Development C o r p o r a t i o n ("NYCEDC"), m accordance w i t h 

the p r o c e d u r a l orders entered h e r e i n by the Board, hereby submit 

t h e i r J o i n t R e b u t t a l Statement m support of t h e i r J o i n t Respon

s i v e A p p l i c a t i o n f i l e d i n t h i s proceeding on October 21, 1997 

(NYS-ll/NYC-10). 



INTRODUCTION AND BACKGROUND 

In t h e i r Joint Responsive Application and separately-

f i l e d Comments (NYS-10 and NYC-9), New York and NYCEDC demon

str a t e d that unless properly conditio-iea, the a c q u i s i t i o n and 

d i v i s i o n of Conrail' proposed by CSX and NS would have s i g n i f i 

cant, adverse competitive impacts on r a i l shippers and receivers 

m New York City, on Long Island, and m the New York counties 

east of the Hudson River and south of Albany. I n t e r a l i a , 

Applicants' proposal would e s t a c l i s h CSX as the sole operator of 

Conrail l i n e s and trackage r i g h t s east of the Hudson, while 

sim.ultaneously providing d i r e c r a i l competition for the benefit 

of west side shippers m New Yoik and New Jersey through creation 

of the North Jersey Shared Assets Area. 

Through expert testimony and legal argument. New York 

and NYCEDC explained how Applicants' exclusion of east side 

shippers from access to restored competitive r a i l service was at 

odds wit h the pro-competitive Congressional and regulatory 

miandates attending the creation of Conrail -- including the Final 

System Plan and the legal standards that properly should guide 

the Board's evaluation of the unique transaction proposed by 

Applicants.' The testimonies of representative shippers m the 

As used herein, "Conrail" refers to Consolidated Rail 
Corporation and Conrail, Inc.; "CSX" refers to CSX Corporation 
and CSX Transportation, Inc.; and "NS" refers to Norfolk Southern 
Corporation and Norfolk Southern Railway Company, Inc. Collec
t i v e l y , CSX, NS and/or Conrail are referred to as "Applicants." 

' See NYS-10, V.S. Banks, Argument at 6-10; NYC-9 at 4-
11. 
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a f f e c t e d r e g i o n l i k e w i s e confirmed the harm t h a t they would 

s u f f e r as the h e r e t o f o r e l e v e l surface t r a n s p o r t a t i o n p l a y i n g 

f i e l d on which they and t h e i r west side c o u n t e r p a r t s compete was 

t i l t e d s h a r p l y i n f a v o r of the la.: t e r , by A p p l i c a n t s ' d e l i b e r a t e 

p a r t i t i o n i n g of the C o n r a i l System.^ 

To a m e l i o r a t e these serious flaws i n A p p l i c a n t s ' p l a n . 

New York and NYCEDC proposed t h a t Board approval be c o n d i t i o n e d 

on a grant c f trackage r i g h t s and r e l a t e d d e c l a r a t o r y r e l i e f t o 

enable a se>_ond r a i l c a r r i e r t o compete d i r e c t l y w i t h CSX i . i the 

p r o v i s i o n of f r e i g h t t r a n s p o r t a t i o n t o shippers and r e c e i v e r s 

east of the Hudson i n New York. S p e c i f i c a l l y , as set f o r t h i n 

t h e i r J o i n t Responsive A p p l i c a t i o n , New York and NYCEDC request 

i m p o s i t i o n of the f o l l o w i n g c o n d i t i o n s : 

1. F u l l s e r v i c e trackage r i g h t s i n favo r of a r a i l 

c a r r i e r o t h e r than C o n r a i l or CSX, t o be designated j o i n t l y by 

New York and NYCEDC, over the l i n e s of Co n r a i l between p o i n t s of 

connection w i t h the Canadian P a c i f i c Railway/Delaware & Hudson 

R a i l r o a d at CP-160 near Schenectady, NY and S e l k i r k Yard near 

S e l k i r k , NY, and CP-75 near Poughkeepsie, NY, to g e t h e r w i t h 

s u f f i c i e n t r i g h t s on t r a c k s w i t h i n the S e l k i r k Yard t o permit the 

e f f i c i e n t i nterchange of f r e i g h t w i t h CP/D&H; and 

2. F u l l s e r v i c e trackage r i g h t s over the l i n e s of 

C o n r a i l between the p o i n t of C c n r a i l ownership at Mott Haven 

J u n c t i o n ("MO"), NY and the p o i n t c f connection w i t h the l i n e s of 

See NYS-10, V.S. D'Arrigo, V.S. C h r i s t i e , V.S. 
Fi r e s t o n e ; NYC-9, V.S. R i c c i o . 



the Long Island Railroad near Fresh Pond ("MONT"), NY, vi a the 

Harlem River Yard. See NYS-11/NYC-IC at 5. 

The portion of the Hudson Line between Poughkeepsie and 

Mott Haven Junction i s controlled by Metro-North Commuter R a i l 

road Company. Conrail presently conducts f r e i g h t operations 

under trackage r i g h t s granted by Metro-North, which likewise 

would have t c grant trackage r i g h t s to New York/NYCEDC's desig

nated operator i n order to pe? j.t comipetitive r a i l service t o be 

provided over the e n t i r e Hudson Line. Metro-North President 

Donald N. Nelson, t e s t i f y i n g i n support of the Joint Responsive 

Application, confirmed Metro-North's a b i l i t y and willingness to 

enter i n t o such an arrangement. See NYS-ll/NYC-10, V.S. Nelson 

at 8-9. As an addendum to the requested trackage r i g h t s . New 

York and NYCEDC sought a Board declaration that pursuant t o 4 9 

U.S.C. §11321 (a), approval of the Joint Responsive A p p l i c a t i o n 

would allow Metro-North to grant trackage r i g h t s over i t s p o r t i o n 

of the Hudson Line notwithstanding any purported r e s t r i c t i o n s 

that Conrail or CSX might claim under Conrail's agreement w i t h 

Metro-North. I d . at 6. 

On December 15, 1997, formal comments m support of New 

York and NYCEDC's Joint Responsive Application were f i l e d by New 

England Central Railroad Company, a Class I I I c a r r i e r aico 

seeking to establish an interchange wi t h CP/D&H at S e l k i r k , and 

the Fort Orange Paper Company, a shipper located south of Albany 

which would benefit d i r e c t l y from the r a i l competition that the 

requested trackage r i g h t s would provide. See NECR-7; FOPC-5. 
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Likewise, by l e t t t . - : dated December 12, 1997, Congressman J e r r o l d 

Nadler (D-NY) endorsed the New York/NYCEDC J o i n t Responsive 

A p p l i c a t i o n . Of the ov^r 215 a c t i v e p a r t i c i p a n t s i n these 

proceedings, o n l y A p p l i c a n t s oppose the p r o - c o n i p e t i t i v e r e l i e f 

sought by New York and NYCEDC on be h a l f of east-of-Hudson s h i p 

pers and r e c e i v e r s . 

I n A p p l i c a n . s ' December 15, 1997 Rebuttal (CSX/NS-176) 

and accompanying Rebu t t a l V e r i f i e d Statemients of t h e i r witnesses 

Joseph K a l t , John O r r i s o n and Christopher Jenkins, f i v e (5) ba s i c 

claims are r a i s e d against New York/NYCEDC's case f o r e a s t - o f -

Hudson trackage r i g h t s . By way of summary, CSX, NS and C o n r a i l 

argue t h a t : 

1. The governing approval s t a t u t e i s pro-
merger, and does not r e q u i r e A p p l i c a n t s t o 
p e r m i t new r a i l c o m p e t i t i o n t o develop beyona 
boundaries they s e l e c t (CSX/NS-176, Vol. 1, 
N a r r a t i v e at I I I - 1 1 - 1 2 , V I I I - 1 2 - 1 5 ) ; 

2. East-of-Hudson shippers w i l l have a com
p e t i t i v e a l t e r n a t i v e t o CSX, i n the form of 
drayage t o and from the North Jersey Shared 
Assets Area ( i d ^ at V I I I - 1 3 - 1 4 ; R.V.S. Kalt 
at 16-17) ; 

3. East-of-Hudson shippers w i l l have compet
i t i v e a l t e r n a t i v e s t o CSX as a r e s u l t of 
rec e n t s e t t l e m e n t s between A p p l i c a n t s and CP 
and t he Canadian N a t i o n a l Railway (CSX/NS-
176, V o l . 1, N a r r a t i v e at V I I I - 1 7 - 1 8 ) ; 

4. The trackage r i g h t s requested by New 
York/NYCEDC are not economically v i a b l e due 
t o low p r o j e c t e d d e n s i t i e s and the absence of 
an i d e n t i f i e d trackage r i g h t s operator ( i d . 
at v r i I - 1 6 - 1 7 ) ; and 

5. The su b j e c t trackage r i g h t s are not oper
a t i o n a l l y f e a s i b l e , due t o the presence of 
passenger t r a i n s on key segments of the Hud
son Line ( i d . at 18). 
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As w i l l be shown i n t h i s Rebuttal Statement, each of 

Applicants' arguments i s s u b s t a n t i a l l y lacking i n merit, and 

together they f a i l to undermine New York and NYCEDC's case f o r 

conditions r e l i e f . The trackage r i g h t s described i n the Joint 

Responsive Application are consistent with the pro-competitive 

mandate of applicable law, and are necessary to remediate d i r e c t 

and s p e c i f i c anti-competitive consequences of Applicants' plan 

f o r the d i v i s i o n of Conrail. Neither drayage nor the l i m i t e d 

"commercial access" r i g h t s granted to CP and CN under t h e i r 

settlements are an e f f e c t i v e s ubstitute f o r bona f i d e , dual 

c a r r i e r ser-.'-ice to east-of-Hudson ship^jers and receivers, which 

service i s both economically viable and op e r a t i o n a l l y f e a s i b l e . 

The established c r i t e r i a f o r the imposition of trackage r i g h t s 

conditions having been met. New York and NYCEDC's Joint Respon

sive A p p l i c a t i o n should be granted. 
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JOINT REBUTTAL STATEMENT 

A. The Governing Law I s Pro-Competition 

The s t a t u t o r y p r o v i s i o n s governing the Board's consid

e r a t i o n o f r a i l c o n s o l i d a t i o n s a i e set f o r t h at 49 U.S.C. 

§§11321-27, and are reviewed i n d e t a i l i n New York's Comments. 

See NYS-10, Argument at 4-10. As s t a t e d t h e r e i n , the c e n t r a l 

focus m r e v i e w i n g c o n t r o l a p p l i c a t i o n s under the s t a t u t e i s 

whether the proposed t r a n s a c t i o n i s i n the p u b l i c i n t e r e s t . ' ' I n 

c o n s i d e r i n g the p u b l i c i n t e r e s t , p r i o r t o modern times. Congress 

m a i n t a i n e d a resistar.ce t o the e f f e c t u a t i o n of intramodal r a i l 

road c o i , p e t i t i o n as a t r a n s p o r t a t i o n p o l i c y g o a l . Instead, the 

encouragement of i n d u s t r y c o n s o l i d a t i o n was determined t o be i n 

the best i n t e r e s t of m a i n t a i n i n g an e f f i c i e n t t r a n s p o r t a t i o n 

bystem..' However, through the passage of the R a i l r o a d R e v i t a l -

i z a t i o n and Regulatory Reform Act of 1976 ("4R A c t " ) , Pub. L. 94-

21C, and subsequent p r o - c o m p e t i t i v e enactments. Congress' p r i o r 

p o l i c y d i s f a v o r i n g r a i l - t o - r a i l c o m p e t i t i o n and f a / o r i n g r a i l r o a d 

c o n s o l i d a t i o n has been reversed d r a m i a t i c a l l y . 

Under the 4R Act, i t was "dt .'lared t o be the p o l i c y of 

the Congress" t o " f o s t e r c o m p e t i t i o n among a l l c a r r i e r s by 

"The Board s h a l l approve and a u t h o r i z e a t r a n s a c t i o n 
under t h i s s e c t i o n when i t f i n d s the t r a n s a c t i o n i s c o n s i s t e n t 
w i t h t h e p u b l i c i n t e r e s t . " 49 U.S.C. §11324 (c) . 

I n a t t e m p t i n g t o cast the governing s t a t u t o r y scheme as 
pro-merger. A p p l i c a n t s p o i n t t o t h i s now-obsolete l e g i s l a t i v e 
p o l i c y . See CSX/NS-176, Vol. 1, N a r r a t i v e at I I I - 1 - 2 . 
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r a i l r o a d . " I d ^ at §101 (b).-^' T'^is p o l i c y of promoting i n t r a 

modal r a i l r o a d competition was strengthened by Congress through 

the enactment of the Staggers Ra.Ll Act of 1980, Pub. L. 96-448 

("Staggers A c f ', and most recently by the ICC Termination Act of 

1995, Pub. L. 104-88 ("ICCTA"). Today, competition i s emphasized 

throughout the applicable statutory and regulatory standards that 

govern r a i l r o a d control proceedings before the Board. For exam

ple, the Board's decisions under §11324 are influenced by four 

provisions addressing competition that are central to the Nation

a l Rail Transportation Policy. These p o l i c y goals d i r e c t the 

Board: 

(1) to allow, to the maximum extent possible, 
competition and the demand f o r services to 
establish reasonable rates for t r a n s p o r t a t i o n 
I / r a i l . . . ; 

(4) to ensure the development and continua
t i o n of a sound r a i l t r a n s p o r t a t i o n system 
wich e f f e c t i v e competition among r a i l c a r r i 
ers and with other modes, to meet the needs 
of the public and the national defense; 

(5) to foster sound econom.ic conditions i n 
transportation and to ensure e f f e c t i v e compe-
t:cio n and coordination between r a i l c a r r i e r s 
and other modes . . ; 

(12) to p r o h i b i t predatory p r i c i n g and prac
t i c e s , to avoid undue concentrations of mar
ket power and to p r o h i b i t unlawful d i s c r i m i 
nation . 

49 U.S.C. §10101. 

See also S. Rep. No. 94-499, at 11 (1975) . 
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The Board's p o l i c y statement that governs i t s consider

a t i o n of r a i l r o a d consolidations likewise emphasizes the impor

tance of intramodal r a i l r o a d competition: 

[T]he [Board] does not favor consolidations 
that s u b s t a n t i a l l y reduce the transport a l 
ternatives available to shippers unless there 
are substantial and demonstrable benefits to 
the transaction that cannot be achieved i n a 
less anticompetitive fashion. Our analysis 
of thp competitive impacts of a consolidation 
i s e->pecially c r i ':ical i n l i g h t of the Con-
gr3ssionallv mandated commitment to give 
r a i l r o a d s greater freedor. to price wirhout 
regulatorv interference. 

49 C.F.R. Part 1180.1^a) (emphasis added). 

In summary, ""he 4R Act, the Staggers Act, and the ICCTA 

are predicated on the promotion of couipetition rather than 

governmient regu l a t i o n as the c o n t r o l l i n g force over the provision 

of r a i l r o a d rates and services. Under modern law, the p r i o r i t y 

of the s t a t u t e governing proposed r a i l mergers and a j q u i s i t i o n s 

i s competition, not consolidation. 

1. The Final System Plan Embodies Congress' 
Intent Regarding the Future of Conrail 
and the Promotion of Competition i n the Northeast 

New York's October 21, 1997 Comments describe how t h i s 

proceeding i s unique from other recent western r a i l r o a d mergers, 

i n larg2 part because of the special p o l i t i c a l , economic, and 

h i s t o r i c a l circumstances that led to the creation of Conrail i n 

1976. As summarized imme-'iately below, v i r t u a l l y a l l involved 

a u t h o r i t a t i v e e n t i t i e s , including the Congress, the United States 

Railway Association ("USRA"), and the ICC acknowledged that the 

preservation of e f f e c t i v e r a i l competition throughout the North-
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east was to be a key element of federal p o l i c y regarding the 

future of what Lecame Conrail. See NYS-10, Argument at 6-10. 

The USRA wus created by Congress to produce a compre

hensive plan that would maintain adequate r a i l service i n the 

northeastern United States.' In carrying out i t s mandate, USRA 

was directed to take care that "the r e t e n t i o n and promotion of 

competivion i n the provision of r a i l and other transportati.. ; i 

services" was a p r i o r i t y i n developing i t s plan f o r the region. 

3R Act, §206 (a) (5) . 'he unchallenged testimony of New York's 

witness Robert Banks thoroughly discussed how i n i t s Preliminary 

and Final System Plans, the USRA considered many d i f f e r e n t 

approaches toward r e v i v i n g northeastern r a i l r o a d operations. 

Ultimately, however, the USRA recommended the approach that v;ould 

ensure adequate competition m the region. See generally FSP, 

Chap. 1, at 13-36; NYS-IC, V.S. Banks at 11-17. The FSP de

scribed a regional r a i l r o a d system sustaining three ma^or c a r r i 

ers and numerous smaller solvent lines to service and compete i n 

the major markets. See FSP at 19-28; NYS-10, V.S. Banks at 

l l - i e . * " The USRA was unable to implement i t s preferred plan. 

The USRA was established by the Regional Rail Reorgani
zation Act of 1973, Pub. L. 93-236 ("3R Ac t " ) . See NYS-10, V.S. 
Banks at 11-17. 

* The USRA did not favor the creation of a u n i f i e d 
Conrail, s t a t i n g as folicws: 

Unified Conrail.-- The [Preliminary 
System Plan] found that t h i s option offered 
the greatest p o t e n t i a l to r a t i o n a l i z e f a c i l i 
t i e s , increase e f f i c i e n c y and minimize gov
ernment cost. Outweighing t h i s , however, was 
the f i n d i n g that such a structure would elim-
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due mainly to the lagging f i n a n c i a l condition of the r a i l r o a d 

industry and the refusal of CSX's predecessors to p a r t i c i p a t e . 

Instead, a u n i f i e d Conrail was created i n 1976, and since that 

time the major northeastern markets have been denied competitive 

r a i l r o a d service options. The f i n a n c i a l fortunes of the Nation's 

remaining Class I ra i l r o a d s long since have recovered, however, 

and through the 1980s and 90s the c a r r i e r s themselves embarked on 

a course of acquisitions and consolidations which nov; has come to 

Conrail's door. P a r t i c u l a r l y m l i g h t of A.pplicants' own ac

knowledgement of the continuing v i t a l i t y of the s p i r i t of the 

FSP, i t i s e n t i r e l y proper that the Board's evaluation of the 

merits of the Primary Application and responsive proposals such 

as NYS-ll/NYC-10 be informed by that Plan. 

2. A i p l i c a n t s ' Own Proposal Pledges 
Allegiance to Congress' Intent 
to Promote Rall-to-Rail Competition 

In t h e i r Application and m portions of t h e i r Rebuttal, 

Applicants and t h e i r wi:nesses go to great len/ths to underscore 

the fact that they are seeking, and have an obiig?"ion to achieve 

a competitive r a i l r o a d marketplace m the Northeast as envisioned 

by Congress and the USR?. i n i t s FSP. See Application, Vol. 1, 

V.S. Hoppe at 18; V.S. McClellan at 13, 50. Referring to past 

inate competition m a large and important 
area i n the eastern part of the Region and, 
thus, would compromise one of the basic goals 
of the Act. 

FSP at 16-17. 
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e f f o r t s to restore competition for New York State, f o r example. 

Applicants' witness Hoppe states: 

The preferred solution, then, was not a 
Conrail of the shape and size as we know i t 
today or a r a i l monopoly i n a l l of New York 
State except the area immediately around 
Buffalo, but a system under which there would 
be competitive access to the New York City 
area both from the north and west, via Cleve
land and Buffalo (and from Syracuse and 
Utica) and from the south, via Philadelphia, 
Reading, Harrisburg, and points west and 
south. 

Application, Vol. 1, V.S. Hoppe at 14. Mr. Hoppe's testimony 

concludes: 

the transaction proposed by NS and CSX pro
vides even more balanced competition than any 
of the options considered by USRA's s t a f f i n 
the 1970's. iJith the implementation of the 
d i v i s i o n of Conrail proposed m the present 
A p p l i c a t i o n , the goals of Congress and the 
Admiinistratioi; i n 1973 would f i n a l l y be r e a l 
ized i n f u l l . 

I d . at 18-19.* 

Applicants broadly boast of t h e i r proposal as one which 

restores r a i l competition i n New York State, as Congress and the 

dr a f t e r s of the FSP sought but ul t i m a t e l y were unable to obtain. 

Applicants' witness Kalt stresses the claim that w i t h i n the New 

York Business Economic Area there currently are approximately 

733,000 r a i l c a r u n i t s of t r a f f i c solely served by Conrail, of 

which some 95 percent w i l l receive dual r a i l options post-trans-

NS witness McClellan espouses the same view: "This 
Conrail transaction cannot be understood i n a vacuum. Indeed, 
t h i s transaction cannot be understood without considering at 
least 30 years of recent northeastern r a i l r o a d h i s t o r y . " A p p l i 
cation, Vol. 1, V.S. McClellan at 2. 
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a c t i o n . See CSX/NS-176, V o l . 2A, R.V.S. K a l t at 11. As Dr. K a l t 

e x p l a i n s , " t h i s r a t i o n a l i z a t i o n i s long overdue. I t s delay since 

C o n r a i l was born of p o l i t i c a l f orces has demonstrably been the 

source of impediments t o p r o d u c t i v i t y , i n s u l a t i o n of C o n r a i l from 

intramodal c o m p e t i t i o n , and u n r e a l i z e d p o t e n t i a l f o r s e r v i c e 

improvem.ents . " I d . at 11-12. 

U n f o r t u n a t e l y , when faced w i t h p r o b a t i v e evidence t h a t 

t h e i r p l a n f a l l s s h o r t of meeting t h e i r self-imposed goal of 

ach i e v i n g the l e v e l c i c o m p e t i t i o n envi£ Loned by the FSP (see 

NYS-10, V.S. Banks at 19-21), A p p l i c a n t s beat a hasty r e t r e a t 

from t h e i r e a r l i e r testimony and now de r i d e the FSP as merely "a 

22-year-old recommendation f o r r e s t r u c t u r i n g che r a i l i n d u s t r y 

[ t h a t ] IS noc r e l e v a n t t o t h i s t r a n s a c t i o n . " CSX/NS-176, V o l . 

2A, R.V.S. K a l t at 13. I t appears t h a t A p p l i c a n t s would trumpet 

the importance of c o m p e t i t i o n when i t s u i t s promotion of t h e i r 

plan f o r C o n r a i l , then reverse course when other p a r t i e s propose 

e n t i r e l y c o n s i s t e n t improvements t h a t A p p l i c a n t s nonetheless 

b e l i e v e might i n t e r f e r e w i t h t h e i r p o s t - t r a n s a c t i o n a m b i t i o n s . 

Governing law does not -- and Board implementation of t h a t law 

must not -- permi t such p a r t i s a n s e l e c t i v i t y . 

I t i s important t o emphasize t h a t the r e l i e f being 

sought by New York/NYCEDC f i t s s ecurely w i t h i n Congress', the 

Board's and A p p l i c a n t s ' own standards f o r the p r e s e r v a t i o n and 

promotion of intramodal c o m p e t i t i o n m the context of r a i l 

m.ergers and c o n s o l i d a t i o n s . To be sure, A p p l i c a n t s ' chosen 

methodology f o r the establishment of intramodal r a i l c o m p e t i t i o n 
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through the c r e a t i o n of shared assets areas -- a p p a r e n t l y i n f l u 

enced h e a v i l y by the give-and-take of commercial n e g o t i 

ations-' -- i s not a paradigm of c l a r i t y . However, f u r t h e r 

e x p l a n a t i o n s o f f e r e d i n A p p l i c a n t s ' Rebuttal reveal a core 

standard which i s r e l e v a n t t o understanding and e v a l u a t i n g t h e i r 

own view of which p a r t i e s / g e o g r a p h i c areas are e n t i t l e d t o post-

t r a n s a c t i o n c o m p e t i t i v e s e r v i c e . 

I n t h i s proceeding, the Eighty-Four Mining Company 

("EFM"), which i s s i t u a t e d near the l i n e s cf the former Monong

ahela Railway, i s seeking c o m p e t i t i v e r a i l r o a d s e r v i c e through 

i n c l u s i o n i n A p p l i c a n t s ' p l a n f o r j o i n t CSX and NS access t o a 

number of mines on the Monongahela. A p p l i c a n t s ' j u s t i f i c a t i o . ' ^ 

f o r t h e i r d e c i s i o n not t o i n c l u d e EFM w i t h i n t h i s j o i n t s e r v i c e 

area i s f a i r l y s t r a i g h t f o r w a r d . A p p l i c a n t s s t a t e t h a t p r i o r t o 

the 1992 purchase of the Monongahela by C o n r a i l , coal mines on 

those l i n e s were served by thr e e c a r r i e r s ; a f t e r the 1992 t r a n s 

a c t i o n they were served s o l e l y by C o n r a i l . A p p l i c a n t s conclude 

t h a t " [ t ] h e ] o i n t access by NS and CSX t o the former Monongahela 

proposed i n the Transaction thus represents a r e i n t r o d u c t i o n of 

c o m p e t i t i o n t h e r e . " CSX/NS-176, Vol. 2A, R.V.S. Fox a t 4 (empha-

."is :.n o r i g i n a l ) . I n c o n t r a s t t o oth e r Monongahela mines, the 

EFM p r o p e r t y always has been s o l e l y served by one c a r r i e r , and 

w i l l c ontinue co be served s o l e l y by NS p o s t - t r a n s a c t i o n . A p p l i 

cants conclude t h a t because EFM i s not seeking the " r e i n t r o d u c -

°̂ See, e.g.. i d . . R.V.S. K a l t at 10, 
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t i o n " cf competition that was m place at a p r i o r time, EFM's 

request f c r com.petitive access should be denied. 

Assuming arguendo that Applicants' standard can be 

considered consistent with the m.andates of Congress and the FSP 

discussed surra, New York/NYCEDC's case for competitive r a i l 

e rvice east of the Hudson River c l e a r l y meets i t . I n New York's 

Comments, witness Banks reviewed the abundant r a i l competition 

that was present east of the Hudson River at the time of the 

formation cf Ccnrail.-- While i t i s not necessary to r e p l i c a t e 

the .number of d i f f e r e n t c a r r i e r s that previously vied f o r east-

of-Kudscr. t r a f f i c , the end r e s u l t should be a q u a l i t a t i v e resto

r a t i o n cf competiti-.-e r a i l service. As summarized by witness 

I t cannot be argued that a return to the 
s u p e r f l u i f / cf r a i l intramodal competition 
'which preceded the PC mierger^ i s either 
desirable cr economically viable. However, a 
return tc the lev e l cf competition envisioned 
m the PS? and FS? f c r CRC (and other sys
tems, IS necessary i f the in t e r e s t s of New 
Ycrk are tc be fmall-y addressed and s a t i s 
f i e d . 

!:YS-10, V.S. Ea-'.̂ s at 11 'emphasis m o r i g i n a l ) . I n t h e i r 

-Rebuttal, A.pplicants acknowledge and defend the legitimacy of 

c r a f t i n g a plan for the d i s p o s i t i o n and future operation of 

Conrail's assets that w i l l "reintroduce" competitive r a i l r o a d 

service to areas that once had i t , such as the Monongahela 

*̂  There were nine line-haul r a i l r o a d rate and service 
options available i n d i v i d u a l l y or i n combination to shippers east 
of the Hudson River, with numerous i n t e r l i n e connections t o the 
wfjst side. See NYS-10, V.S. Banks at 7-11. 
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r e g i o n . The r e l i e f sought by New York and NYCEDC i n t h e i r 

Responsive A p p l i c a t i o n , which otherwise comports w i t h Congress' 

i n t e n t as manifested i n the FSP, i s f u l l y c o n s i s t e n t w i t h A p p l i 

cants' approach. 

B. Competitive R a i l Service I s Needed 
To Remediate D i r e c t and D e l i b e r a t e 
Adverse Impacts of A p p l i c a n t s ' Proposal 

The l a y and expert witnesses appearing i n support of 

New York and NYCEDC's Comments and J o i n t Responsive A p p l i c a t i o n 

t e s t i f i e d t o the s p e c i f i c and d i r e c t adverse c o m p e t i t i v e impact 

t h a t would r e s u l t i f A p p l i c a n t s ' p l a n f o r the d i v i s i o n of C o n r a i l 

i s approved w i t h o u t c o n d i t i o n . See, e.g., NYS-10, V.S. D'Arrigo 

at 3, V.S. C h r i s t i e at 4, V.S. F i r e s t o n e at 3; NYC-9, V.S. R i c c i o 

at 6-8; NYS-11/N','C-10, V.S. Robertson. B r i e f l y s t a t e d , A p p l i 

cants' p l a n t o p a r t i t i o n the g r e a t e r New York C i t y / N o r t h e r n New 

Jersey commercial r e g i o n (BEA) would take what had been a l e v e l 

t r a n s p o r t a t i o n p l a y i n g f i e l d f o r competing shippers and r e c e i v e r s 

and r a d i c a l l y r e s t r u c t u r e i t t o f a v o r p a r t i c i p a n t s l o c a t e d west 

of the Hudson River over t h e i r e a s t - s i d e c o u n t e r p a r t s , t o the 

severe and l a s t i n g detriment of the l a t t e r . See NYS-10, Argument 

at 14-16. The V e r i f i e d Statement of Ronald Klempner of American 

Marine R a i l , LLC, inc l u d e d i n t h i s R e b u t t a l , presents f u r t h e r 

t e s t i m o n y as t o the p a r t i c u l a r , negative e f f e c t s of A p p l i c a n t s ' 

proposal on the cost and e f f i c i e n c y of outbound t r a n s p o r t a t i o n of 

mu n i c i p a l s o l i d waste from t he New York C i t y M e t r o p o l i t a n Area. 

R.V.S. Klempner at 2-4. The trackage r i g h t s r e l i e f sought 
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through the Joint Responsive Application i s narrowly t a i l o r e d to 

remediate these adverse impacts. I d . at 16-18. 

Applicants do not deny t h e i r plan's disparate treatment 

of r a i l shippers s i m i l a r l y s i t u a t e d i n a l l relevant respects save 

t h e i r geographic location.-' Rather, t h e i r basic, general re

sponse IS to wash i h e i r hands of any r e s p o n s i b i l i t y f o r causing a 

problem that the Board properly can or should remedy. 

Their thesis s t a r t s with the premise that neither the 

NJSAA nor any other shared assets area was designed to "remedy 

competition problems created by the transaction." CSX/NS-176, 

Vol. 2A, R.V.S. Kalt at 9. Invoking the Board and i t s pre

decessor's decisions i n p r i o r western r a i l r o a d merger cases, 

Applicants argue that i n any consolidation i t i s i n e v i t a b l e that 

some of the combining firms' customers w i l l benefit more than 

others, and that i t i s neither the ra i l r o a d s ' nor the Board's 

r e s p o n s i b i l i t y "to maintain competitive balance v i s - a - v i s ship

pers' transportation options so that improved service to some 

shippers would have to be equalized throughout the systems...." 

I d . , Vol. 1, Narrative at V I I I - 9 , c i t i n g F.D. Nc. 32760, Union 

P a c i f i c Corporation, Et A l . -- Control and Merger Southern 

P a c i f i c Rail Corporation, Et A l . . Decision served August 12, 1996 

("UP/SP") at 183, 190. Referring to New York and NYCEDC's Joint 

Responsive Application, Applicants conclude that " [ t ] h e r e was one 

Applicants do claim that east-of-Hudson shippers would 
have al t e r n a t i v e s that o f f s e t t h e i r r a i l service disadvantage. 
See CSX/NS-176, Vol. 1, Narrative at VIII-13-17. These claims, 
which New York and NYCEDC submdt are without merit, are addressed 
i n f r a . 
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Class I c a r r i e r before the Tr a n s a c t i o n i n the r e g i o n East of the 

Hudson, and t h e r e w i l l be one Class I c a r r i e r a f t e r the Transac

t i o n . " CSX/NS-176, Vol. 1, N a r r a t i v e at V I I I - 1 2 - 1 3 . 

New York and NYCEDC submit t h a t the unique nature of 

t h i s case, t o g e t h e r w i t h the nature of the threatened harm t o 

east-of-Hudson shippers -- the d i r e c t r e s u l t of a d e l i b e r a t e 

a c t i o n by A p p l i c a n t s t h a t i s o l a t e s one small segment of a l a r g e r 

commercial market -- sets New York and NYCEDC's J o i n t Responsive 

A p p l i c a t i o n apart from the more general requests f o r new or 

expanded shared assets areas so derid e d by A p p l i c a n t s . These and 

othe r i m p o r t a n t f a c t o r s a l s o serve t o d i s t i n g u i s h New 

York/NYCEDCs r e l i e f from t h a t at issue i n UP/SP and BNSF." 

AF a t h r e s h o l d matter, i t cannot legitim.c-'tely be 

claimed t h a t c r e a t i o n of the NJSAA was e n t i r e l y u n r e l a t e d t o 

concerns over " c o m p e t i t i o n problems." Almost from the time of 

CSX's i n i t i a l , s o l o tender o f f e r f o r C o n r a i l , the opening of New 

York C i t y and the Northern New Jersey p o r t areas t o intramodal 

r a i l c o m p e t i t i o n was wi d e l y viewed as a p r a c t i c a l p r e r e q u i s i t e t o 

u l t i m a t e r e g u l a t o r y approval of any C o n r a i l a c q u i s i t i o n by 

another r a i l r o a d or r a i l r o a d s . - " I t i s u n r e a l i s t i c t o suggest 

" F.D. No. 32549, B u r l i n g t o n Northern Inc., Et Al . --
Co n t r o l and Merger -- Santa Fe P a c i f i c Corporation, Et A l . , 
D e c i s i o n served August 23, 1995. 

See, e.g., "C o n r a i l Talks Set," T r a f f i c World. February 
3, 1997 a t 50; "Prospects f o r Negotiated Peace," T r a f f i c World. 
January 27, 1997 at 8, 11; "Agency Eyes Even S p l i t Of C o n r a i l ; 
E f f e c t On Competition I n East I s A Concern," The Washington Post. 
January 21, 1997 at COI. 
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that insofar as the NJSAA i s concerned, "comipetition problems" 

di d not drive Applicants' f i n a l proposal, at least i n p a r t . 

Regardless of the precise extent to which the NJSAA as 

proposed by Applicants i s the product of competitive concerns, 

the transaction now before the Board and the circumstances of New 

York and NYCEDC's requested r e l i e f are s u f f i c i e n t l y unique and 

d i s t i n c t from those at issue i n UP/SP and BNSF that the disposi

tions of conditions requests m those cases are inapposite to a 

proper r u l i n g on the merits of New York and NYCEDC's Joint 

Responsive Application. 

F i r s t , t h i s case does not present a straightforward 

consolidation of e x i s t i n g r a i l systems, which i n the ordinary 

course would be expected to have myriad, i n c i d e n t a l , unequal 

impacts on p a r t i c u l a r shippers or shipping regions. CSX and NS 

have undertaken a deliberate and by t h e i r own reckoning "care

f u l " * ^ d i v i s i o n of Conrail, drawing boundaries and a l l o c a t i n g 

assets with s p e c i f i c foreknowledge of the disparate impacts on 

p r i o r competitive balances. Thus, unlike the Bunge Corporation 

m BNSF, east-of-Hudson f;hippers are not simply part of an 

unrelated aggregate of customers i n c i d e n t a l l y disadvantaged by 

the i n e v i t a b l e consequence of a settlement agreement drawn f o r 

other purposes. Compare BNSF, at 39, 99.-'' They are a discrete 

15 

16 

See CSX/NS-176, Vol. 1, Narrative at V I I I - 7 . 

Simdlarly, i n t h i s case the harm that w i l l be suffered 
by east-of-Hudson shippers and receivers i s clear and unambigu
ous, unlike the circum.stances presented by Bunge. See BNSF at 
99; see also pp. 23-2 9, i n f r a . 
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segment o f an i d e n t i f i a b l e commercial area, t h a t was d e l i b e r a t e l y 

excluded from the b e n e f i t s of r e s t o r e d c o m p e t i t i o n a f f o r d e d t o 

the l a r g e r balance of t h a t same area. 

According t o A p p l i c a n t s ' witness K a l t , 94.5% of the 

t r a f f i c u n i t s i n the New York BEA now served s o l e l y by C o n r a i l 

w i l l have dual c a r r i e r acce-JG a f t e r the t r a n s a c t i o n . - ' Though 

not so i d e n t i i i e d by A p p l i c a n t s , east-of-Hudson shippers -- the 

focus of New York and NYCEDC's trackage r i g h t s request -- are the 

d i s t i n c t and o b v i o u s l y excluded m.inority w i t h i n t h a t r e g i o n . 

Extending t he b e n e f i t s of c o m p e t i t i o n t o the remaining 5.5% of 

the New York BEA i s a f a r c r y from " e q u a l i z [ i n g ] the c o m p e t i t i v e 

s i t u a t i o n " throughout the c a r r i e r s ' systems.*- A p p l i c a n t s them

selves propose t o equa l i z e the c o m p e t i t i v e balance i n the New 

York BEA -- f o r a l l but 5.5% of the t r a f f i c u n i t s . New York and 

NYCEDC ask o n l y t h a t the Board p r o p e r l y i n t e r v e n e t c ensure t h a t 

the process i s completed. 

A f u r t h e r , important d i s t i n c t i o n between the i n s t a n t 

circumstances and those addressed i n UP/SP and BNSF i s the nature 

of New York and NYCEDC's i n t e r e s t . D o u b t l e s s l y r e f e r r i n g t o the 

former cases. Dr. Ka l t o f f e r s two (2) reasons why c a r r i e r p a r t i e s 

t o mergers should not be forced t o expand the scope of b e n e f i t s 

v o l u n t a r i l y g r a n t e d t o p a r t i c u l a r p a r t i e s : 

CSX/NS-176, Vol. 2A, R.V.S. K a l t at 11. 

" I d . , V o l . 1, N a r r a t i v e a t V I I I - 9 . 
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F i r s t , i n j e c t i n g the p r i v a t e i n t e r 
e s t s of t h i r d p a r t i e s -- p a r t i e s 
who do not have t h e i r own c a p i t a l 
i n v e s t e d i n an a c q u i s i t i o n -- i n t o 
p r o - c o m p e t i t i v e n e g o t i a t i o n s over, 
e.g., the d e s i g n a t i o n of shared 
assets, can only i n t r o d u c e a d i s 
harmony of i n t e r e s t s and det e r 
A p p l i c a n t s who do have t h e i r c a p i 
t a l on the l i n e . Second, the i n 
t e r j e c t i o n of the p r i v a t e i n t e r e s t s 
of t h i r d p a r t i e s r a i s e s the r i s k 
t h a t otherwise p r o - c o m p e t i t i v e 
a c t i o n s by A p p l i c a n t s w i l l be sub-
optimized. . . . 

CSX/NS-176, V o l . 2A, R.V.S. Kalt at 12. Ne i t h e r of witn e s s 

K a l t ' s t e n e t s a p p l i e s here. Unique among responsive a p p l i c a n t s 

and commenters seeking c o n d i t i o n s . New York and NYCEDC have 

i n v e s t e d over $600 m i l l i o n i n r a i l r o a d c a p i t a l p r o j e c t s i n the 

State over t he l a s t twenty (20) years alone,-* i n c l u d i n g over 

$200 m i l l i o n i n r a i l f a c i l i t i e s east of the Hudson.*^- V i r t u a l l y 

a l l of t h i s investment, which has p r o v i d e d and w i l l c o ntinue t c 

pro v i d e s i g n i f i c a n t b e n e f i t s f o r r a i l r o a d s o p e r a t i n g i n New York, 

was made m the i n t e r e s t s of promoting economic development 

throughout t he s t a t e , i n c l u d i n g , i n p a r t i c u l a r , the New Ycrk C i t y 

M e t r o p o l i t a n Area. Given t h e i r c a p i t a l commitments. New York and 

NYCEDC's a p p l i c a t i o n t o complete the r e s t o r a t i o n of r a i l competi

t i o n i s a f a r c r y from the "me-tooism" t h a t A p p l i c a n t s and t h e i r 

witness c l a i m c h a r a c t e r i z e other requests f o r trackage r i g h t s . ^ -

See NYS-10, V.S. Utermark at 6. 

" R.V.S. Guinan at 5. 

" See CSX/NS-176, R.V.S. K a l t a t 6. 
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Likewise, New York and NYCEDC represent quintessen-

t i a l l y p u blic, .ot pr i v a t e i n t e r e s t s . Though obviously supported 

by i n d i v i d u a l r a i l shippers and receivers prejudiced by App l i 

cants' d i s c r e t i o n a r y drawing of shared assets area boundaries, 

New York and NYCEDC's Joint Responsive Application i s regional i n 

focus. A p l a i n reading shows that i t i s dedicated tc the promo

t i o n and pr o t e c t i o n of transportation competition, not p a r t i c u l a r 

market competitors. Cf. F.T.C. v. Brown Shoe, 334 U.S. 316 

(1966); CSX/NS-176, Vol. 1, Narrative at I I I - 1 2 . 

In sumi, when properly judged against the pro-competi

t i o n mandate of governing statutes and Congressional pronounce

ments (including the FSP) relevant to the Board's evaluation of 

t h i s unique transaction. New York and NYCEDC's trackage r i g h t s 

request meets the standard for Board imposition of conditions. 

I t i s responsive tc a s p e c i f i c , i d e n t i f i a b l e public harm that 

would r e s u l t d i r e c t l y from implementation of Applicants' plan f o r 

the d i v i s i o n of Conrail. At i t s core, NYS-ll/NYC-10 represents 

an e f f o r t by public i n t e r e s t advocates with a substantial c a p i t a l 

stake i n the relevant r a i l i n f r a s t r u c t u r e to complete a competi

t i v e service r e s t o r a t i o n that Applicants themselves claim to have 

undertaken. Moreover, as shown m succeeding sections of t h i s 

Rebuttal responding to Applicants' various oppositional claims, 

there are no more reasonable, e f f e c t i v e a l t e r n a t i v e s that w i l l 

bring about t h i s r e s u l t . 
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C. Drayage To and From the 
NJSAA Ts Not An Effective 

Substitute ^or Competitive Rail Service 

Turning more s p e c i f i c a l l y to the s i t u a t i o n facing east-

of-Hudson shippers and receivers, Applicantt argue that the 

a v a i l a b i l i t y of drayage between N̂-.v York City/Long Island points 

and the Northern Jersey Shared Assets area e f f e c t i v e l y affords 

d i r e c t and proximate access to NS line-haul service. See CSX/NS-

176, Vol. 1, Narrative at VIII-13. As theorized by t h e i r witness 

Kalt, the fact that 42% of the t r a f f i c u n i t s o r i g i n a t i n g or 

termir=iting east of the Hudson are capable of moving by truck 

means that "any threat [by CSX] to raise prices outside the 

immediate v i c i n i t y of the [NJSAA] could cr e d i b l y be met with a 

threat to term.mate r a i l moves i n the [NJSAA] and then ship by 

truck to eastern New York." R.V.S. Kalt at 15-17. 

New York and NYCEDC submit that the r e a l i t i e s of motor 

f r e i g h t t r a n s p o r t a t i o n i n the New York City Metropolitan Area 

contradict Applicants' overly s i m p l i s t i c general theory. The 

mere fact that less than half of the commodities shipped to and 

from the region are phys i c a l l y suited to truck transportation'^ 

does not warrant a presumption that drayage would be an effec

t i v e , competitive a l t e r n a t i v e to CSX d i r e c t r a i l service under 

Applicants and Dr. Kalt o f f e r no explanation of how the 
purported drayage "option" benefits shippers and receivers of the 
remaining 58% of the studied t r a f f i c u n i t s tnat are not truck 
compatible. Absent Board intervention to restore competitive 
r a i l service, shippers of municipal s o l i d waste such as USA Waste 
(see NYS-10, V.S. Chri s t i e ) or receivers of forest products such 
as Fort Orange Paper Company (see FOPC-5), f o r example, victims 
of Applicants' selective carving of the New York r a i l map, are 
without recourse even under Applicants' theory. 
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the s p e c i f i c factual circum.stances facing east-of-Hudson ship

pers . 

A.̂  explained i n d e t a i l i n the accompanying Rebuttal 

V e r i f i e d Statement of John F. Guinan, Assistant Commissioner f o r 

Passenger and Freight Transportation f o r the New York Department 

of Transportation, the p r i n c i p a l routes that would be r e l i e d upon 

for drayage to and from the NJSAA are characterized by i n s u f f i 

cient capacity and excessive congestion. Both the northern 

George Washington Bridge-Cross Bronx Expressway Route and the 

southern Goethals-Verrazano Narrows Bridge route -- the two main 

a r t e r i e s f o r trans-Hudson motor f r e i g h t between New Jersey and 

New York City/Long Island -- ro u t i n e l y experience volume/capacity 

r a t i o s higher than .90, or near gridlock conditions. See R.V.S. 

Guinan at 7-11. The consequences are i n e f f i c i e n c i e s and delays 

that drive up the cost of m.otor t r a n s i t p r e c i p i t asly; m addi

t i o n to higher rates,'' surcharges of up to $200 per truckload 

destined f o r New York City or Long Island are t o p i c a l . I d . at 4. 

While Applicants and Dr. Kalt argue that the answer to 

the east-of-Hudson problem i s increased reliance on drayage and 

trucking, public p o l i c y mandates a l l point m the opposite 

d i r e c t i o n . As Mr. Guinan explains. New York has invested hun

dreds of m i l l i o n s of d o l l a r s i n i n f r a s t r u c t u r e designed to d i v e r t 

t r a f f i c away from trucks and onto other modes -- such as r a i l . 

According to one study, motor c a r r i e r costs for t r a n s i t 
from r a i l terminals to east-of-Hudson points average up to $111 
per load higher i f the r a i l terminal i s on the west side of the 
r i v e r . See R.V.S. Guinan at 6. 
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The $200 m i l l i o n Oak Point Link, which w i l l enable CSX to o f f e r 

more e f f i c i e n t , lower cost r a i l service, i s a prominent example. 

2-A: 3t 5. Another i s the multi-agency Congestion M i t i g a t i o n and 

Air Quality Improvem.ent Program (CMAQ) , under which New York and 

the Port A u t h o r i t y already have spent over SIO m i l l i o n to subsi

dize car f l o a t operations through New York Harbor s p e c i f i c a l l y to 

entice f r e i g h t away from the Goethals-Verrazano Narrows Bridge 

truck route. I d . at 11. As Mr. Guinan aptly summarizes: 

I t i s simply not l o g i c a l to expect shippers 
to r e a l i z e competitive benefits from, drayage 
over routes so congested that the State wc^ld 
spend over $200 m i l l i o n i n an e f f o r t to d i 
ver t truck t r a f f i c away. 

R.V.S. Guinan at 9. 

Likewise, the p r a c t i c a l r e a l i t y of New York City and 

the surrounding counties' status as severe non-attamment areas 

under the federal Clean A i r Act contradicts the effectiveness of 

Appixcants' t h e o r e t i c a l drayage "option." As witness Guinan and 

Seth Kaye, Director of the New York City Mayor's Office of 

Transportation t e s t i f y , applicable law (e.g., 42 U.S.C. §§7511, 

7511a) mandates a f f i r m a t i v e actions on the part of both New York 

State and New York Cit y to adopt and implem.ent measures to reduce 

motor vehicle use and congestion w i t h i n the affected areas. See 

R.V.S. Guinan at 12-13; R.V.S. Kaye at 3-5. The stakes are high; 

diversion of even 500 un i t s of drayed f r e i g h t yields f u e l combus

t i o n reductions that t r a n s l a t e i n t o s i g n i f i c a n t reductions i n a 

number of harmful emissions. R.V.S. Guinan at 12-13. New York, 

NYCEDC and other regional a u t h o r i t i e s have undertaken a number 
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of a c t i o n s -- such as the development of cr>lAQ - - t o f u l f i l l the 

f e d e r a l mandates, •'' which c o l l e c t i v e l y e s t a b l i s h a c l e a r p u b l i c 

p o l i c y against increased and/or long-term r e l i a n c e on t r a n s -

Hudson m j t o r c a r r i a g e f o r f r e i g h t t r a n s p o r t a t i o n t o and from New 

York C i t y , Long I s l a n d and ..he eastern Hudson V a l l e y c o u n t i e s . 

See R.V.S. Kaye at 4. 

I t i s w e l l - e s t a b l i s h e d i n a d j u d i c a t i o n s before the 

Board and i t s predecessor t h a t the qu e s t i o n whether motor car

r i a g e presents an e f f e c t i v e c o m p e t i t i v e a l t e r n a t i v e t o r a i l i s a 

fact-bac.^d deter;'.ination, made upon c o n s i d e r a t i o n of myriad 

f a c t o r s i n c l u d i n g d i s t a n c e , time, cost r e l a t i v e t o r a i l , volume 

of the products t o be t r a n s p o r t e d , and " [ o ] t h e r types of evidence 

on the f e a s i b i l i t y or n o n f e a s i b i l i t y of motor c a r r i a g e as an 

a l t e r n a t i v e t o r i i l . " Market Dominance Determ.inations and 

Con s i d e r a t i o n of Product Competition, 365 l.C.C. 118, 133 (1981). 

Where t r a n s p o r t a t i o n by t r u c k i s shown t o be i n e f f i c i e n t and 

subject t o b a r r i e r s or l i m i t a t i o n s not shared by r a i l , the 

p o t e n t i a l c o m p e t i t i v e impact of the motor c a r r i a g e " o p t i o n " i s 

" The DeceirdDer 12, 1997 D r a f t Environme t a l Impact 
Statement issued by the Board's .'Section on Ei iri._y and Environment-
("DEIS") p r e l i m i n a r i l y concludes t h a t A p p l i c a n t s ' p l a n f o r the 
d i v i s i o n of C o n r a i l w i l l not l.ave a meaningful net impact --
p o s i t i v e l y or n e g a t i v e l y - - o n a i r emissions i n the regions t h a t 
i n c l u d e the New York C i t y M e t r o p o l i t a n Area. See DEIS, Vol. 1, 
Chapter 4 at pages 4-54 through 4-60. As noted i n f r a . A p p l i 
cants' p l a n does not contemplate any increase m trans-Hudson 
drayage or t r u c k i n g t o or from KS-served p o i n t s i n the NJSAA, 
which IS i n t u i t i v e l y c o n t r a r y t o Dr. K a l t ' s t h e s i s . Whatever the 
case, however, t.he prelim.inary conclusions i n the DEIS dc not 
change the f a c t t h a t New York C i t y and the east-of-Hudson coun
t i e s a l r e a d y are, and a f t e r the proposed t r a n s a c t i o n would remain 
severe non-attainment areas, w i t i i the attendant f e d e r a l mandates 
f o r a c t i o n . 

-26-



s i g n i f i c a n t l y c u r t a i l e d . Cf. McGraw Edison Co. v. The A l t o n & 

Southern Railwav Co., Et A l . , 2 l.C.C. 2d, 102, 106 (1986); 

Davton Power &c L i g h t Co. v. L o u i s v i l l e & N a s h v i l l e R.R. , 1 l.C.C. 

2d 375, 383 (1985). I n the case of east-of-Hudson shippers, the 

r e l e v a n t f a c t s and circumstances -- i n c l u d i n g a v a i l a b l e t r u c k 

c a p a c i t y on key r o u t e s and p u b l i c t r a n s p o r t a t i o n and environmen

t a l p o l i c y -- are stacked h e a v i l y against increased r e l i a n c e on 

drayage and other motor f r e i g h t s e r v i c e f o r the l i n e - h a u l move

ment of commercial products i n t o or out of the r e g i o n . These 

f a c t o r s i n t u r n w i l l d r i v e up the already h i g h cost of drayage a t 

the same time t h a t massive p u b l i c investments (such as the Oak 

Point Link) f a c i l i t a t e r e d u c t i o n s i n the cost of r a i l , which 

al r e a d y enjoys d i s t i n c t economy of scale and scope advantages f o r 

most commodities. P r o p e r l y considered under a p p l i c a b l e stan

dards. A p p l i c a n t s ' drayage " o p t i o n " cannot be found t o c o n s t i t u t e 

a reasonable, e f f e c t i v e c o m p e t i t i v e a l t e r n a t i v e . 

The experiences of American Marine R a i l p r o v i d e d an 

e x c e l l e n t c a s e - i n - p o i n t . As explained by witness Klempner, AMR 

moves s i g n i f i c a n t volumes of municipal s o l i d waste from the New 

York C i t y area t o d i s p o s a l s i t e s m the south and west. These 

shipments move i n s p e c i a j ly-designed c o n t a i n e r s whose optim.um 

l o a d i n g weight i s i d e a l l y s u i t e d t o r a i l . I f f o r c e d t o t r u c k the 

shipments t o New Jersey, however, AMR must underload the c o n t a i n 

ers i n order t o comply w i t h highway and b r i d g e weight l i m i t s . 

The r e s u l t i s more c o n t a i n e r s t o snip the same amount of waste 

the same d i s t a n c e , d r i v i n g up AMR's costs r e l a t i v e t o i t s west 
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side c o m p e t i t o r s . R.V.S. Klempner at 2-3. Congestion-related 

delays on the trans-Hudson crossings o n l y seive t o exacerbate 

AMR's cost burden, t o the p o i n t t h a t m.otor ca r r i r . ^ - ' simply ceases 

t o be a f e a s i b l e c o m p e t i t i v e o p t i o n . As witness Klempner de

s c r i b e s , t h i s l a c k of meaningful a l t e r n a t i v e s has 

AMR's 

r e a l - w o r l d experience stands i n s t a r k c o n t r a s t t o A p p l i c a n t s ' 

theory. 

F i n a l l y , w h i l e A p p l i c a n t s c l a i m a major r o l e f o r 

drayage t o and from NS i n the t r a n s p o r t a t i o n f u t u r e of ea s t - o f -

Hudson sh i p p e r s , no such expectations were apparent from, the 

o r i g i n a l A p p l i c a t i o n . For example, when asked how east-of-Hudson 

shippers could access NS l i n e - h a u l s e r v i c e f o l l o w i n g the transac

t i o n , NS' o p e r a t i n g p l a n expert Mr. Mohan c i t e d o n l y a cross-

Harbor car f l o a t and an i n t e r l i n e r a i l movement w i t h CSX v i a 

Albany; drayage through or around Manhattan t o New Jersey was not 

even mentioned. See Mohan Depo. Tr. at 184-87. His CSX coun

t e r p a r t , Mr. O r r i s o n , expressed no concerns t h a t C o n r a i l - c a p t i v e 

east s i d e shippers would be anything but CSX-captive a f t e r the 

t r a n s a c t i o n , and p r o j e c t e d no d i v e r s i o n s whatsoever from (and 

co n s i d e r a b l e t r a f f i c growth on) the Hudson Line. See O r r i s o n 

Depo. Tr. at 48-51; A p p l i c a t i o n , V ol. 3A at 447. S i m i l a r l y , NS' 

witness McClellan, who t e s t i f i e d t h a t NS would step i n t o Con

r a i l ' s shoes v i s - a - v i s drayage t o or fromi New Jersey, o n l y 

f o r e c a s t increased NS hauls from, general economic growth and 
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p o s s i b l e t r u c k d i v e r s i o n s ; h i s f o r e c a s t d i d not i n c l u d e t r a f f i c 

d i v e r s i o n s from CSX. See McClellan Depo. Tr. at 252-56. 

New York and NYCEDC submit t h a t these witnesses' 

t e s t i m o n y i s c o n s i s t e n t w i t h the o n l y reasonable conclusion t h a t 

can be drawn from the i r r e f u t a b l e t r a f f i c congestion and e n v i r o n 

mental mandates described i n d e t a i l by Messrs. Guinan and Kaye: 

drayage t o and from the NJSAA does not represent an e f f e c t i v e , 

c o m p e t i t i v e a l t e r n a t i v e t o CSX r a i l s e r v i c e f o r east-of-Hudson 

sh i p p e r s . A p p l i c a n t s ' challenge t o New York and NYCEDC's J o i n t 

Responsive A p p l i c a t i o n based on the c o n t r a r y c l a i m i s w i t h o u t 

m e r i t , and should be r e j e c t e d . 

D. The CP and CN Settlements 
Are Not Adequate S u b s t i t u t e s f o r 
Genuine Intramodal R a i l Competition 

A p p l i c a n t s .next c l a i m t h a t the separate settlement 

agreements reached by CSX w i t h CP/D&H and CN'- w i l l r e s u l t m 

improved east-of-Hudson r a i l access which w i l l a l l o w shippers " i n 

many circum.stances, t o s o l i c i t independent c o m p e t i t i v e bids from 

at l e a s t two r a i l r o a d s . " CSX/NS-176, Vol. 2A, R.V.S. Jenkins at 

16. The c l e a r i m p l i c a t i o n i s t h a t w i t h these agreements i n 

place, dual r a i l s e r v i c e v i a the Hudson Line i s not needed i n 

order t o pro v i d e east side shippers and r e c e i v e r s w i t h the 

b e n e f i t s of c o m p e t i t i o n . A review of these agreements, howev-

-' CP also reached a r e p o r t e d settlement w i t h NS. Howev
er, A p p l i c a n t s are not c l a i m i n g t h a t t h i s settlement o f f e r s any 
c o m p e t i t i v e b e n e f i t s t o east-of-Hudson shippers. See A p p l i c a n t s ' 
I n i t i a l O b j e c t i o n s t o The State of New York's T h i r d Request f o r 
P r o d u c t i o n of Documents (CSX/NS-184) at 2. 
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er,'^ shows that they f a l l f ? r short of opening the areas east 

of the Hudson to a l t e r n a t i v e r a i l service on a par with that 

being made available throughout the rest of the New York BEA. 

The geographic coverage of the CP-CSX Rate Making 

Agreement (Document CSX-69-HC-000101-000110) t e c h n i c a l l y includes 

service t o New York City and Long Island. C o l l e c t i v e l y , however, 

the terms of the agreement w i l l put i t s touted "benefits" beyond 

the reach of mcst east side shippers. 

A prominent, threshold deficiency i n the CSX-CP agree

ment i s the 

27 

roughly 130 mile haul from Selkirk to Mott Haven Junction m New 

York City.^° As calculated by New York's witness Thomas D. 

Crowley and summarized i n his accompanying V e r i f i e d Statement, 

Both agreements, to varying degrees, o f f e r CP or CN 
"access" by allowing them under c e r t a i n circumstances to o f f e r 
j o i n t rates using a fixed revenue factor f or the CSX p o r t i o n . 
Copies of the CP agreement -- and the CSX revenue fa c t o r a p p l i 
cable t o inbound service over the Hudson Line -- were produced to 
New York and NYCEDC i n response to Motions to Compel (NYS-22 and 
NYS-23) and orders issued by ALJ Leventhal. 

Under the terms of Judge Leventhal's production order, 
only outside counsel for New York and NYCEDC were granted access 
to the . A l l other p a r t i e s , includ
ing those represented by counsel on the Restricted Service L i s t , 
were aenied access. To comply with t h i s r e s t r i c t i o n , the 

discussed i n t h i s Section are 
included only m the copies of the Highly Confidential version of 
t h i s Rebuttal that are f i l e d with the Board and served on CSX. 

Application, Vol. 3A at 447. 
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the 1995 average operating cost'* f o r f r e i g h t service over Con

r a i l ' s e n t i r e system was $1.01 per car-mile. V.S. Crowley at 2. 

Calculated on a f u l l - c o s t basis (including a l l f i x e d costs and 

r e t u r n on investment), the Conrail system average was $1.45 per 

car-mile. I d . The base 

under the CP settlement i s some higher than even 

these generous estimates of the cost that CSX would incur m 

providing service from the Selkirk interchange to New York 

City. ̂° 

Regardless of whether one views as a 

"reasonable" i n an abstract, . i l a t o r y sense, i t i s 

obvious that i f CP must include m any j o i n t service proposal a 

CP's a b i l i t y 

to compete e f f e c t i v e l y w i t h CSX s i n g l e - l i n e service priced on the 

basis of that cost w i l l be severely compromised.'- While condi

tio n s negotiated by CP w i t h respect to other areas covered by i t s 

settlement with CSX may have prompted CP to accept 

1995 IS the study year used by Applicants f o r purposes 
of t h e i r own operating cost calculations and savings proiections, 
See A p p l i c a t i o n , Vol. 1, V.S. K l i c k . 

" They are generous, i n t e r a l i a , because the cost calcu
l a t i o n s are system averages that do not r e f l e c t economies that 
would be associated with s p e c i f i c types of t r a f f i c (e.g., t r a i n -
load shipments of single commodities), and because CSX would not 
own (or need to earn a return on) the 70-mile l i n e between 
Poughkeepsie a d Mott Haven Junction. See NYS-ll/NYC-10, V.S. 
Nelson. 

Single-line service already enjoys general cost and 
e f f i c i e n c y advantages over j o i n t - l i n e operations, a fact repeat
edly emphasized by Applicants. See, e.g.. Application, Vol. 2A, 
V.S. Bryan. 
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f o r east-of-Hudson t r a f f i c , that and i t s r e l a t i o n 

ship t o CSX's own cost belies the claim that i t guarantees CP 

e f f e c t i v e , competitive access to New York City and Long Island. 

Costs aside, there are numerous other l i m i t a t i o n s 

imposed by the CSX-CP settlement agreement that preclude i t s 

s e r i o u s l y being considered as a mieaningful s u b s t i t u t e f o r f u l l 

service trackage r i g h t s over the Hudson Line. For example: 

* The ratemaking framework 

(CSX-69-HC-000102). While i t 
i s not clear whether t h i s reference i s to 
commodity gr-jups cr indiv i d u a l consignor/ 
consignee shipments, i t p l a i n l y excludes many 
of the shippers that are most i n need of 
competitive r a i l service. 

See NYS-
ll/NYC-10, V.S. Christie. 

* The agreement purports to cover 

-- apparently i s excluded from: the arrange
ment . 

Under the agreement. 

(CSX-69-HC-000102). Thus, CSX w i l l have the 
a b i l i t y (and the incentive"') to prefer i t s 
own s i n g l e - l i n e routings over competing 
routes on outbound shipments, n u l l i f y i n g CP's 
supposed "access." Likewise, 

means, i n t e r a l i a , that 
w i l l not 

have much of a market impact. 

See, e.g., Docket No. 41242, Central Power & Light Co. 
JL: Southern Pa c i f i c Transportation Co., Decision served December 
31, 19 96 at 6-7, appeal pending Mid-American Energy Co. v. 
Surface Transportation Board. No . 97-1081, et a l . (8th Cir )• 49 
U.S.C. §10705 (a) (2); NYS-10, Argument at 13. 

•32-



CP's r i g h t t o quote r a t e s f o r CSX d e l i v e r y 

I d . I f a 
CP t r a n s p o r t a t i o n proposal i n c l u d e s elements 
of s e r v i c e guarantees, car supply o r o t h e r 
" s p e c i a l f e a t u r e s " t y p i c a l of modern r a i l 
c o n t r a c t s , 

I d . 

* The agreement 

presumably f o r i t s own account. (CSX-69-HC-
000103). Shipments de s t i n e d f o r NS-served 
U.S. p o i n t s or inbound movements interchanged 
by CP f o r NS' account undei those p a r t i e s ' 
separate haulage agreement" 

The e f f e c t 
i s t o deny New York C i t y and Long I s l a n d 
s h i p p e r s c o m p e t i t i o n (from NS) f o r 

See NYS-
10, V.S. D'Arrigo. 

* The CSX e s t a b l i s h e d under 
the agreement are subject t o 

(CSX-69-HC-000106). P a r t i c u l a r l y g i v e n 
the e s t a b l i s h e d tendency 

w i l l put corresponding, 
upward pressure on any j o i n t r a t e s made w i t h 

rendering them le s s competi
t i v e over time even f o r the l i m i t e d range of 
sh i p p e r s and r e c e i v e r s t o whose t r a f f i c the 
CP-CSX agreement a p p l i e s . 

* The agreement has no a p p l i c a t i o n 
CSX/NS-

176, V o l . 2A, R.V.S. Jenkins at 16. 

no assurances whatever are 
gi v e n t o a f f e c t e d shippers or the Board. 

33 See Document NS-61-HC-00001-00012. 
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The Interchange and Through Route Agreement between CN 

and CSX,"* while o f f e r i n g 

i n no sense 

can be considered an e f f e c t i v e substitute f o r bona f i d e r a i l 

competition east of the Hudson. The agreement s p e c i f i c a l l y 

excepts from i t s coverage, 

and o f f e r s no means by which east-of-Hudson shippers can gam 

access to NS line-haul service i n competition with CSX. More

over, 

In short, while the settlements promoted by Applicants 

undoubtedly may o f f e r benefits to the contracting p a r t i e s and 

some of t h e i r customers and connections, any p o s i t i v e impact they 

might have f o r New York City, Long Island and the eastern Hudson 

Valley counties i s vastly overstated. Certainly, they do not 

provide a le g i t i m a t e surrogate or su b s t i t u t e f o r f u l l access, 

competitive trackage r i g h t s . 

E. The Trackage Rights Proposed by 

New York and NYCEDC Are Economically Viable 

Applicants attack t h e i r owr Straw Man with the claim 

that t r a f f i c densities on the .Hudson Line are i n s u f f i c i e n t to 

support service by two (2) competing c a r r i e r s , as they promptly 

acknowledge that " [ t ] h e prospects f o r acceptable de n s i t i e s " i s 

" See Document CSX 75-HC-000101-000110, 
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not "the t e s t to be applied to the grant of trackage r i g h t s . . . . " 

CSX/NS-176, Vol. 1, Narrative at VIII- 1 6 . In any event, t h e i r 

argument i s i n erro r and r e f l e c t s a misunderstanding or mischar-

a c t e r i z a t i o n of New York and NYCEDC's i n i t i a l evidence. 

As witness Andrew C. Robertson explains m hi£ accompa

nying Rebuttal V e r i f i e d Statement, the f i f t y (50) carloads 

hi g h l i g h t e d by Applicants'- represents only an estimate of the 

ex i s t i n g , Conrail carload t r a f f i c that i s most l i k e l y t o s h i f t 

immediately t o a competing r a i l c a r r i e r . R.V.S. Robertson at 2-

3. In terms of prospective t r a f f i c , the evic^vjuue shows, i n t e r 

a l i a , that the a v a i l a b i l i t y of competitive r a i l service to 

terminals east of the Hudson (such as Oak Point Yard) w i l l 

promote s i g n i f i c a n t diversions of intermodal t r a f f i c , ' * as well 

as increased volumes of outbound bulk shipments of commodities 

such as municipal s o l i d waste. See R.V.S. Klempner at 4. 

Together w i t h general growth i n the demand for r a i l service that 

n a t u r a l l y follows the advent of bona fi d e competition ( i . e . , 

lower rates and improved service), t h i s evidence c l e a r l y estab

lishes the presence of s u f f i c i e n t t r a f f i c and new t r a f f i c oppor

t u n i t i e s to support competitive service by a second c a r r i e r over 

the Hudson Line. 

35 CSX/NS-176, Vol. 1, Narrative at VIII-16 

" Witness Robertson conservatively estimates that between 
interm.odal u n i t s per year would be a t t r a c t e d to 

r a i l service based east of the Hudson, rather than i n New Jersey. 
R.V.S. Robertson at 3-4. 
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A p p l i c a n t s ' suggestion t h a t the absence of a r a i l 

c a r r i e r p a r t y t o NYS-ll/NYC-10 means the proposal l a c k s " r e a l i s 

t i c economics" (CSX/NS-176, Vol. 1, N a r r a t i v e at v : i l - 1 7 ) i s 

e q u a l l y w i t h o u t m e r i t . There i s no requirement under a p p l i c a b l e 

precedent t h a t a n o n - c a r r i e r responsive a p p l i c a n t have an agree

ment w i t h a r a i l o p e rator i n hand before seeking o r o b t a i n i n g 

trackage r i g h t s i n a r a i l r o a d c o n t r o l proceeding,^' and the 

Board i n t h i s case already has confirmed t h a t the i d e n t i t y of New 

York and NYCEDC's trackage r i g h t s operator need not be s e t t l e d 

b e f o r e the r i g h t s themselves are granted. See Dec i s i o n No. 55, 

served November 20, 1997 at 2; Decision No. 29, served September 

11, 1997 at 2-3. 

As New York and T'TfCEDC informed A p p l i c a n t s d u r i n g 

d i s c o v e r y , " both CP and the New YorK & A t l a n t i c Railway (NYScA) 

have expressed i n t e r e s t i n conducting operations over t he Hudson 

Line i f NYS-ll/NYC-10 i s granted. Since t h a t time, n e i t h e r 

and a t h i r d r a i l r o a d -- NECR -- has 

j o i n e d them as a candidate, as shown by the attached V e r i f i e d 

Statement of NECR Vice President Greg Petersen. 

See, e.g. , UP/SP at 55, 185. 

" See NYS-15 at 4 . 

See Document CSX-69-HC-OOOlOl-OOOllO (CSX-CP s e t t l e m e n t 
agreement); T r a n s c r i p t of Proceedings, November 25, 1997 a t 36-38 
( s t i p u l a t i o n r e g a r d i n g NY&A). 
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Applicants o f f e r that CP's inte r e s t "presumiably" has 

waned as a re s u l t of that c a r r i e r ' s settlement with CSX.*" 

However, 

and the f a r 

broader and more e f f e c t i v e access to east-of-Hudson shippers that 

such r i g h t s would o f f e r v i s - a - v i s the settlement"- supports the 

opposite assumption. 

Applicants' remaining claim, that expanding NY&A's 

operations to include the Hudson Line would not "expand [] many 

horizons f o r the East of Hudson shippers,""' makes no sense. 

The requested trackage r i g h t s vrauld allow the competing c a r r i e r 

to serve a l l shippers and d i s t r i b u t i o n centers located between 

the NY&A interchange at Fresh Pond, NY, and the CP/D&H i n t e r 

changes at Selkirk and Schenectady, NY. Affording these shippers 

-- along with current and prospective NY&A shippers -- competi

t i v e access to CP (and thereby NS) p l a i n l y w i l l expand t h e i r 

horizons beyond sole reliance on CSX, a point underscored by 

CSX's opposition to New York and NYCEDC's Joint Responsive 

App l i c a t i o n . 

42 

CSX/NS-176, Vol. 1, Narrative at 17. 

See pp. 32-33, supra. 

CSX/NS-i76, Vol. 1, Narrative at VIII - 1 7 . 
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p. The Trackage Rights Proposed 
by New York and NYCEDC Are 
Operationally Feasible 

F i n a l l y , almost as an aside insofar as the r e l i e f 

sought by New York/NYCEDC i s concerned,"' Applicants charge that 

"the proponents of trackage r i g h t s East of the Hudson f a i l t o 

acknowledge, l e t alone address, a v a r i e t y of serious physical and 

operational implementing problems." CSX/NS-176, Vol. 1, Narra

t i v e at V I I I - 1 8 . S p e c i f i c a l l y , the Applicants c i t e the presence 

of passenger t r a i n s on the Hudson Line, and an alleged lack of 

yard space. Their source i s the Rebuttal V e r i f i e d Statement of 

John Orrison, the same witness who on deposition t e s t i f i e d that 

the Hudson Line could accommodate as many as 50 ad d i t i o n a l 

f r e i g h t t r a i n s a day, i n peaceful co-existence with passenger 

t r a i n r . " " Applicants' argument i s without merit. 

The operational f e a s i b i l i t y of New York/NYCEDC's 

trackage r i g h t s request i s addressed at length i n t h e i r Joint 

Responsive Application. Witness Walter Schuchmann, an expert 

with 20 years' experience i n r a i l r o a d operating and rel a t e d 

matters, t e s t i f i e d from f i r s t - h a n d observation as to the capacity 

cf the subject r a i l l i n e s and yards tc handle the operations of a 

second c a r r i e r . See NYS-ll/NYC-10, V.S. Schuchmann at 3-11. His 

"' Only a single paragraph cf t h i s portion of Applicants' 
Rebuttal addresses New York/NYCEDC•s trackage r i g h t s a p p l i c a t i o n , 
The balance focuses on a more complex car float/tunnel/trackage 
r i g h t s proposal submiitted by the Hon. Jerrold Nadler and 23 
Congressional colleagues. See CSX/NS-176, Vol. 1, Narrative at 
VIII-19-24. 

** See Orrison Depo. Tr. at 51-52. 
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conclusions were concurred m by witness Donald N. Nelson, 

President of Metro-North Commuter Railroad, who confirmed that 

competitive f r e i g h t service offered b-y a second r a i l c a r r i e r 

could be accommodated without c o n f l i c t w i t h commuter and i n t e r 

c i t y passenger operations. I d . , V.S. Nelson at 7-8."'= Of par

t i c u l a r relevance to Applicants' reference to Metro-North passen

ger t r a i n s , Mr. Nelson explained hew the imminent a v a i l a b i l i t y of 

the Oak Po.-̂  nt Link would allow f r e i g h t t r a i n s to bypass the 

Harlem Line commuter tracks at Mott Haven Junction -- the same 

tracks over which the t r a i n s referred to by Mr. Orrison i n his 

r e b u t t a l testim.ony now pass."*^ 

Contrary to Applicants' claim.. New York and NYCEDC did 

not ignore issues of operational f e a s i b i l i t y raised by t h e i r 

trackage r i g h t s request. In f a c t , the comprehensive and unrebut-

ted testimony of Messrs. Schuchmann and Nelson confirms that t h i s 

prong of the Board's trackage r i g h t s condition standard i s f u l l y 

s a t i s f i e d . 

*̂  AfDplicants acknowledge, but do not challenge, Metro-
North's confirmation of i t s r i g h t s and willingness to negotiate a 
separate trackage r i g h t s agreement with New York and NYCEDC's 
designated operator, over the portion of Lhe Hudson Line between 
Poughke-t .ie and Mott Haven Junction. See CSX/NS-176, Vol. 1, 
Narrative at VIII-12, n . l l . 

I n t h i s regard, i t i s t e l l i n g that i n his e a r l i e r 
dei..osition, Mr. Orrison also c i t e d the Oak Point Link as a reason 
fo r his conclusion that the Hudson Line could handle s i g n i f i c a n t 
a d d i t i o n a l f r e i g h t t r a f l i c without undue r i s k to passenger 
service. See Orrison Depo. Tr. at 56. 
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CONCLUSION 

For a l l the reasons set f o r t h h e r e i n and i n the accom

panying witness testimony, as w e l l as i n New York's and NYCEDC's 

Comments, A p p l i c a n t s ' challenges t o New York and NYCEDC's t r a c k 

age r i g h t s c o n d i t i o n request are w i t h o u t m e r i t . Their J o i n t 

Responsive A p p l i c a t i o n should be granted i n i t s e n t i r e t y . 

R e s p e c t f u l l y submitted. 
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OF 

JOHN F. GUINAN 



REBUTTAL VERIFIED STATEMENT 
OF 

JOHN F GUINAN 

My name is John F. Guinan. and I am Assistant Commissioner for 

Passenger and Freight Transportalion of the New York State Department of 

Transponaiion. I was appointed to my position by Govemor George Pataki, and have 

managerial responsibility for, among other things, implementation of all policies and 

initiatives of the State of New York in connection with rail and motor carrier freight 

transponaiion to. from or within the State. 

Tbe CSX-Norfolk Southem plan for the division of Conrail calls for CSX to 

take over sole operatio,n of freight service on the Hudson Line, which mns down the east 

side ofthe Hudson River from Albany lo New York City. As pan of its presentation to 

the Board in this case. New York and the New York City Economic Development 

Corporation jointly have asked 'hat any approval of the railroads" plan be conditioned on 

New York and NYCEDC being granted irackage rights over the Conrail lines between 

interchanges with the Canadian Pacific System near Albany and Poughkeepsie, and 

between Mott Haven Junction in the Bronx and Fresh Pond in the borough of Queens, 

where Conrails line connects with the track ofthe Long Island Railroad. Together with 

similar rights obtained through negotiations with Meiro-Nonh Commuter Railroad, which 

controls the line between Poughkeepsie and Mott Haven Junction, these trackage rights 

would illow a second rail carrier to provide competitive transportation service via the 

Hudson Line to shippers and receivers in New York City, on Long Island, and in the 

New York counties east of the Hudson River and south of Albany. 
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together with the region's slams as a "severe non-attainment area" under federal clean air 

laws, provide major and costly disincentives to greater freight motor carrier use. I 

believe that these disincentives by no means will be lost on CSX, and will all but 

neutralize any "leverage" of the son described by Dr. Kalt. 

TRANS-HUDSON 
FREIGHT MOTOR CARRIER ROUTE CONGESTION 

Molor freight travelling between Nonhem New Jersey and New York 

City/Long Island essentially must follow one of three route paths: (1) over the George 

Washington Bridge north of Manhattan lo the Cross Bronx Expressway and beyond; (2) 

over the Goethals Bridge and Slaien Island to the Verrazano Narrows Bridge south of 

Manhattan, thence to Brooklyn and Queens; o, (3) through either the Holland Tunnel 

(from Jersey Cily) or the Lincoln Tunnel (from U.iion City) under the Hudson and into 

Manhanan Each of these routes is depicted on my Exhibit (JFG-1), attached 

hereto. 

Traffic congestion in the greaier New York Metropolitan Area ~ 

panicularly the bridges and mimels - long has been a major constraini to full economic 

developmenl of the region. Area-wide, tmcks. buses and automobiles are moving at 

volumes tSat approach available lane capacity for more than 18 hours of each 24-hour 

day. The lost productivity associated with delays in trans-Hudson tmck traffic is reflected 

in the surcharges often imposed by tmckload carriers - up to $200 per load for 
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movements with destinations in New York City or on Long Island. 

A common measure of traffic congestion is known as the volume-to-

capacity or "VC" ratio, which is the ratio of the amouni of traffic moving over a 

panicular road segmenl or bridge lane during a given period to the design capacity of the 

road or bridge lane. A ratio higher than .50 indicates growing congestion; a ratio of 1.0 

or more can mean near-gridlock. The New York area is unparalleled in terms of the 24-

hour VC ratios observed on the trans-Hudson crossings. For the crossings controlled by 

the Port Authority, which include the George Washington Bridge and Holland and 

Lincoln Tunnels, the total VC ratio over an entire 24-hour period was .49 m one 

comprehensive study. By comparison, the total VC ratio for most other cities with water 

crossings subject to periodic congestion rarely exceeds .30. Note that these are total 

ratios for an entire day; as I discuss later in my Statement and as my Exhibit (JFG-1 > 

shows, the VC ratios for New York crossings during peak use periods - which include 

the limes in which much drayed or tmckload freight would be on the road - are 

significantly higher than these 24-hour totals. 

Each year, almost $95 million is spent b̂  the Port Authority on bridge 

repairs, maintenance and capital projects. In addition the State and City of New York 

spend approximately $40 million and S30 million, respectively, on bridges. According lo 

the Association of American State Highway and Transportation Officials, a tmck is the 

equivalent of six (6) automobiles in terms of its impaci on traffic streams and 



infrastmcture. At normal traffic growth rates (1.9% per year, on average in the New 

York area), a new traffic lane must be added to the Hudson crossings every ten (10) 

years just to maintain current service levels. By way of reference, the last major addition 

was the second level of the George Washington Bridge: six (6) lanes at an average cost 

of over $110 million per lane. 

Given these stark realities, for decades the focus of New York 

transportation policy development for the downstaie region in general - and the Hudson 

crossings in and around New York Cily in panicular - has been on ways to reduce 

reliance on motor freight transponaiion. not increase it. Studies conducted in connection 

with State-funded constmction of the Oak Point Link - a $200 million facility designed to 

divert east-of Hudson drayed and tmckload freight to direct rail - showed that if even 

500 tmcks could be so diverted, virtually all of them would be removed from morning 

and evening peak traffic periods With 500 tmcks the equivalent of 3000 automobiles, at 

an average speed of 20 mph the diversion would represent an entire lane of auto or bus 

traffic (each lane has a capacity of about 1600 aulos per hour). The impaci is even 

greater as assumed speed is reduced. In terms of societal costs, the Oak Pcint Link 

studies showed significant savings in terms of maintenance, congestion, emissions and 

noise resulting from the removal of 500 tmcks from the daily trans-Hudson traffic flow. 

The same statistics, which are summarized in th" table below, would apply in reverse -
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show ing added costs - if tmck movements were to be increased above study levels: 

Summary of Avoided 
Round Trip Costs by Tmck (1993 Dollars) 

side terminal: Bronx Bay Ridge Deer P 

Maintenance 125.28 180.96 334.08 
Congestion 57.18 82.59 100.98 
Emissions 1.60 2.32 4.27 
Noise 3.24 4.68 8.64 
Administrative 0.25 0.36 0.67 
Total 187.55 270.91 448.65 
Fees - 4..32 - 0.24 -11.52 
Savings per 

Movement 183.23 264.67 437.13 

Source: Oak Point Link. Identification of Specific Market Oppormnities. Task 2 Report. 
August, 1993, p. 5-12.. 

The burdens and costs of trans-Hudson crossings congestion are reflected in 

transportation charges as well. The Oak Point Link studies showed that on average, 

motor freight charges between rail terminals and shippers/receivers in New York City 

and on Long Island are up lo $111 per load higher if the rail terminal is on the west side 

of the Hudson The Bi-Staie Transportation Fomm found that the cost of motor freight 

transit from nonhern New Jersey lo Long Island was comparable to the cost of 

transportalion from New Jersey lo Pittsburgh, some 300 miles farther away. 

The general profile of motor transport congestion along the trans-Hudson 

routes in the .New York Metropolitan Area, and the clear public policy focus on reducing 

treight vehicle traffic whenever possible, contradict Dr. Kail's rather abstract conclusion 

that drayage or tmckload motor carrier service to and from .Northern New Jersey 

presents an effective, long-term source of competitive leverage for east-of-Hudson 



shippers. The prospect becomes even less realistic, however, as one focuses on the 

specific congestion problems lhal afflict the few, key crossings upon which these shippers 

would have to rely. 

The two (2) tunnels into Manhattan from New Jersey - the Lincoln Tunnel 

and Holland Tunnel - have restricted overhead clearances, and in the eastbound 

direction empty onto local, midiown streets. These feamres effectively would limit their 

utility as an efficient, cross-Hudson drayage route, even if they were not severely 

congested with passenger iraffic. As a practical matter, then, east side shippers looking 

to drayage as a competitixe option would look to two (2) bridge routes: the northern 

George Washington Bridge - Cross Bronx Expressway route, and the southern Goethals -

Verrazano Narrows Bridge route. I will review the traffic characteristics of each, in mm. 

1. The George Washington Bridge Route 

The George Washington Bridge, which connects Fort I^e, New Jersey to 

nonhern Manhattan, has two (2) levels and carries the largest volume of trans-Hudson 

iraffic - over 130,OCX) vehicles per day (including almost 30,000 tmcks). Some twenty-five 

percent (25 Vc) ofthe daily tmck volume moves eastbound during the morning peak 

period (6:00 lo 10:00 a.m.). 

The upper deck of the bridge has four (4) lanes in each direction, and the 

lower deck three (3). With a lane capacity of 1,900 passenger cars per hour ("pcph"), or 

about 320 tmcks. there is an approximate capacity of 7,600 pcph on the upper level and 

5.700 pcph on the lower level. As measured by toll plaza throi ghpui. traffic volume on 



the upper level during peak periods is approximately 7,300 pcph, or a VC ratio of .96. 

On the lower deck, measured peak volumes are approximately 4,700, producing a VC 

ratio of over .82. Particularly on the upper level, these are near gridlock conditions 

under "normal" circumstances. An accident or other flow intermption would cause a 

complele breakdown and bring iraffic to a standstill. 

The simation is perhaps even worse on the Cross Bronx Expressway, which 

carries bridge traffic to and from connecting routes to Long Island and New »:ngland. 

Built in the 1940s, the CBE was designed to minimize the need to remove standing 

buildings. As a result, it suffers from a number of physical constraints that keep VC 

ratios at or near 1.0 over virtually its entire length. These constraints, which affect truck 

traffic even more than aulos, include the following: 

* Most exits are signal controlled at intersections with local streets, leading to 
timing delays. 

* The CBE has numerous underpasses and tunnels with poor illumination 
and limited horizontal clearances 

* None of the CBE's viaducts and underpasses have shoulder or breakdown 
lanes. 

* Entrance and exit ramps have inadequate acceleration and deceleration 
lengths, as vv̂ ell as poor sight distances. 

* Service roads are not continuous along the CBE, limiting tmck bypass 
options. 

As I noted earlier in my Statement, the current and forecast conditions of 

severe congestion on tmck routes such as the George Washington Bridge - CBE were 

some of the key factors supporting constmction of the Oak Point Link, a $200 million 

facilitv which under the CSX-Norfolk Southern plan would enable CSX to achieve 



greater efficiencies in rail movements to and from easi-of-Hudson points It simply is not 

logical to expect shippers to realize competitive benefits from drayage over routes so 

congested that the State would spend over $200 million in an effon to divert tmck traffic 

away. 

2. The Goethals - Verrazano Narrows Bridge Route 

Reflecting the era when it was designed and built, the Goethals Bridge has 

two (2) 10-foot lanes in each direction, light lateral clearances and no shoulders. The 

Verrazano Narrows Bridge, which carries Interstate 278 beiween Siaten Island and 

Brooklyn, has six (6) lanes in each direction. Both bridges have steep grades to clear the 

ship channels. According to a 1997 Coast Guard smdy, approximatel) forty percent 

(40%) ofthe trips made across these bridges are through trips between New Jersey and 

the four (4) Long Island counties. 

Dunng the morning peak period, when tmcks comprise almost 20^ of the 

traffic, the theoretical capacity of the Goethals Bridge is 2.450 vehicles per hour Traffic 

flows throughout the peak period average 2.254 vehicles per hour westbound and 1,757 

g vehicles per hour eâ t̂bound. for average VC ratios of .92 and .72. respectively. During 

peak hours, however, these congested conditions grow even worse, with a VC ratio of 

over 1.15 experienced between 7:00 am and 8:(X)am. During the evening peak, .;apacily 

H increases to 2,590 vehicles per hour as the percentage of tmcks declines slightly. Still. 

however, eastbound volumes average 2,686 vehicles per houi, for an average VC ratio of 

1.04. 

H 
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An alternative measure of the quality of traffic service over a route 

segment is the "level-of-service"' or LOS parameter. As defined by the Transportation 

Research Board, LOS ranges from level "A"to level "F,"where LOS-A indicates free-

flowing traffic conditions with high speeds, and LOS-F describes breakdown conditions 

with excessive congestion. LOS-C indicates stable traffic and is generally used as an 

optimal design objective, while LOS-E is defined as the theoretical capacity of the 

roadway According to the 1997 Coast Guard smdy, the Goethals Bridge averages 

LOS E during the evening, and both morning and evening periods experience LOS-F 

djring individual peak hours. As with the Cross Bronx Expressway described above, 

narrower lanes, the lack of shoulder lanes, span grades, and other physical limitations 

combine with volume to produce these congested conditions. 

At the other end of the southern New Jersey Long Island route is the 

Verrazano Narrows Bridge and connecting 1-278 corridor, the only tmck route from the 

bridge to Brooklyn and the other Long Island counties State transportalion studies 

conducted since 1990 show that virmally all of 1-278 flows at a VC ratio greater than 1.0. 

The bridge itselt and its connecting ramps show eastbound average iraffic peaks of 7,890 

vehicles durme moming hours, and westbound average peaks of 7,520 during the evening 

msh Aerial surveys conducted during peak hours confirm LOS-F condiiions m both 

directions. 

.•̂ s IS the case with the George Washington Bridge Route, the congestion 

conditions that afflict the souihern crossing route (particuLrly during the peak periods) 

undermine legitimate reliance on increased drayage or other molor transii between 
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New York City/Long Island and Nor hem New Jersey as an effective, competitive 

altemative to CSX rail service, a service which will only become less costly and more 

efficient as ths Oak Point Link comes into full use In fact, as with the Oak Point Link, 

New York hâ  made major investments in effort:i to reduce tmck traftic over this route. 

Under a comprehensive Congestion M-tigation and Air Quality Improvement Program 

developed in cooperation with other regional authorities, through 1996 the State and Port 

Authority had invested over SIO million to subsidize car float facilities and operations 

across New ^'ork Harbor. This investment was made specifically to divert otherwise 

Grayed freigh: away from the overcrowded trans-Hudson bridge system particularly the 

Goethals - Verrazano Narrows Bridge Route. 

ENVIRONMENTAL RESTRICTIONS IN THE NEW YORK CITY AREA 

All eight (8) counties within the New York Metropolitan Area are classified 

as "severe non-attainment areas" for purpo.ses of the federal Clean Air Act. The 

mandates of this law also contradict a strategy of increased reliance on motor carrier 

freight transportalion as an effective ailemalive to efficient rail service. 

Broadly summarized, the federal mandates for severe non-attainment a-a^ 

require stales and localities to adopt measures to offset new air emissions, and to 

maintain enhanced molor vehicle monitoring and traiivportation control measures 

specifically directed toward reducing vehicle niiles and congestion. Failure to comply 

salistaciorily with this mandate can lead to a loss of valuable federal highway grants, 

and/or a draconian requirement that new en̂ ssions sources offset current emissions on a 
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2-to-l basis. 

The Stale of New York takes seriously its commitment to improved urban 

air quality, and its responsibilities with respect to the severe non-attainment stams of 

Kings, Nassau. Queens, Bronx and other downstaie counties. To this end. the State has 

undertaken a number of steps, including those which I have described, to assist New 

York City in reducing motor vehicle transii and congestion. Studies conducted for the 

Oak Point Link, for example, showed that the diversion of 500 units of drayed freight to 

direct rail delivery east of the Hudson would save almost 5,000,000gallons of fliel 

annually. This, in turn, would reduce air emissions by: 2,000.000pounds of nitrogen 

oxide; 6,000,000pounds of carbon monoxide; 423,000 pounds of hydrocarbons; 174.000 

pounds of particulates; and 109.000.000pounds of carbon dioxide. 

Emissions reductions of this magnitude offer New York opportunities lo 

make major strides toward achieving its air emissions goals. Increased, long-term 

reliance on motor carriage for trans-Hudson freight transportation is flatly inconsistent 

with these much-publicized public policy priorities. This inconsistency is another, 

significant reason why it is not realistic to expect that trans-Hudson drayage will 

represent a meaningful, competitive altemative for east-of-Hudson shippers to CSX rail 

service lo and from more local terminals. Indeed, environmentally-related freight motor 

vehicle surcharges or other fees could become more prevalent if the Slate and local 

authorities are forced lo seek to enact more disincentives to continued reliance on 

drayace and tmcking to or from Northern .New Jersey poinis. 

To conclude, in my opinion the realities of trans-Hudson motor carriage in 
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the New York Metropolitan Area, with the associated facilities congestion, delays, 

environmental degradations and resulting costs, dispel Dr. Kali's general thesis 

conceming the viability of this "option" as a real competitive alternative to CSX rail 

service. If CSX and Norfolk Southern's plan for the division of Conrail is to be 

approved, only a condition that brings tme, dual canier rail service to shippers and 

receivers east of the Hudson will provide an effective antidote to what otherwise would 

be a CSX transporlation monopoly. 
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SURFACE TRANSPORTATION BOARD 
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Finance Docket No. 33388 

CSX Corporaaon and CSX Transportation Inc., 
Norfolk Southem Corporation and 

Norfolk Southem Railway CompEiny 
- Control and Operating Leases/Agreements --
Conrail Inc. and Consolidated Rail Corporation 

REBUTTAL VERIFIED STATEMENT OF 
SETH O. KATE 

I am Seth O. Kaye. Director of the Mayor's Office of Transportation for the 

City of New York. In that capacity, I am responsible for coordinating the City's 

policy on a variety of transportation issues, including aviation, surface 

transportation, meiritiine activity, and freight movement. I have also been involved 

in ensuring that air quality issues are considered in the development of the City's 

transportation policy. In the formulation of transportation initiatives and related 

issues, the City places a strong emphasis on creating an environment that is both 

hospitable to business and that improves the quality of life in New York City. With 

this in mind, the Mayor's Office of Transportation is very concerned about the 

impacts of freight movement into and out of New York City. 

Nearly 50.000 trucks cross the City's bridges and tuimels daily. These trucks 

are then routed on only three major tmck routes that must provide access to the 

New York City. Long Island, and Southem New England markets. Endemic traffic 
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congestion, air pollution, and infrastmcture deterioration are some obvious 

symptoms of this access problem. Given that New York City is accessible to people 

and goods by only a limited number of bridges and timnels, rail freight access offers 

the best altemative for the fast, efficient, and economical movement of goods. To 

this end. the Mayor's Office of Transportation has been working with NYCEDC in its 

effort to prevent the expected negative impacts of not providing competition on the 

Hudson Line. It is important to understand that the impacts of encouraging further 

tmck movements to northem New Jersey for the benefit of competitive rail access is 

a serious concem for the City with respect to economic development and improving 

air quality. In recognizing the impact of transportation policy on air quality, the 

City is concemed that the lack of competitive rail access to New York City will 

hinder its efforts to improve air quality and to come into compliance with the Clean 

Air Act. 

Pursuant to the Clean Air Act, the United States Environmental Protection 

Agency CEPA") has promulgated National Ambient Air Quality Standards 

("NAAQS") for six pollutants. Those six pollutants - known as "criteria poUutants" 

are ozone, carbon monoxide, particulate matter, sulfur dioxide, nitrogen dioxide, 

and lead. The NAAQS specify the maximum concentrations for each pollutant in 

the ambient air that EPA has deemed to be adequately protective of hiunan health. 

As required by the Clean Air Act, for each pollutant, EPA ha.s classified each area in 

which the pollutant concentration exceeds the appUcable NAAQS based on the 

severity of the pollution. Based on these classifications, the Clean Air Act 

prescribes certain control measures and establishes deadlines by which each non-
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attainment area must come into attainment. The Clean Air Act farther provides for 

sanctions for failure to reach attainment by the applicable deadlines. 

The Clean Air Act also requires that each state develop and submit to EPA for 

approval a State hnplementation Plan ("SIP"). The SIP sets forth what measures -

including those mandatory measures prescribed by the Act ~ the state will 

undertake to attain the NAAQS. 

EPA has designated the City or a portion of the City as being in non-

attainment with three of the six criteria pollutants - ozone, carbon monoxide, and 

particulate matter. All three of these pollutants may pose serious threats to himian 

health. Ozone is an irritant that is believed to cause permanent damage to himian 

lung tissue. It particularly affects the young, the elderly, and those suffering from 

asthma and other respiratory diseases. Carbon monoxide bonds strongly with 

hemoglobin in the blood, impairs mental fiinctions and fetal development, and 

aggravates cardiovascular diseases. Particulate matter less than ten microns In 

diameter ("PM,o") can be inhaled into the lungs and can cause respiratory problems. 

The City is part of the New York Metropolitan Area CNiTviA"), which EPA has 

d(!signated as a severe non-attaiimient area for ozone.' Because the City is in 

severe non-attainment for ozone, the City must reduce emissions so as to attain the 

NAAQS for ozone by 2007. As a severe non-attainment area, the City must also 

acfiieve steady interim reductions in ozone before 2007 so that it will be able to 

attain the NAAQS by 2007. The NYMA was required to reduce volatile organic 

' The Clean Air Act sets forth five non-attainment classifications for ozone based 
on tlie severity ofthe ozone pollution: marginal, moderate, serious, severe, and extreme. 
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compounds -- an ozone precursor - by 15 percent by 1996 and must furthe' reduce 

volatile organic compounds by an additional three percent for each year between 

1996 and 2007. The Clean Air Act also requires reductions in nifrogen oxides -

another ozone precursor. 

Tmcks and other motor vehicles are a major sotu'ce of ozone precursors in 

New York City. For example, in its Proposed Revision to the New York SIP dated 

March 1997, the New York State Department of Environmental Conservation 

indicates thai in 1990, motor vehicles were responsible for 43 percent of the total 

emissions of volatile organic compounds and 43 percent of the total emissions of 

nitrogen oxides in the NYMA. Moreover, heavy duty diesel vehicles cire responsible 

for a disproportionately large share of the emissions of nitrogen oxides from on-road 

vehicles in t'.ie NYMA. 

Among the measures undertaken by the City and State to reduce ozone 

pollution £ire preconstmction review and stringent controls on stationary sources, 

more stringent vehicle inspection and maintenance programs, reformulated fuels, 

and reformulated consumer products (such as paints, hairsprays, and deodorants). 

The City also suffers from carbon monoxide pollution. EPA has classified the 

City as a moderate non-attainment area for carbon monoxide.̂  Motor vehicles are a 

large contributor to the City's carbon monoxide pollution problem. The City and 

State havt made efforts to reduce carbon monoxide emissions by conducting 

preconsimctjon review of proposed projects to ensure complismce with the carbon 

monoxide stanilards. implementing traffic control measures and measures to reduce 

^ The Clean Air Act sets forth two classifications for botĴ i carbon monoxide and 
particulate matter non-attairunent areas: moderate and serious. 



vehicle miles travelled, and controlling stationary sources of carbon monoxide, 

among other things. 

Finally. New York County (Manhattan) has been designated by EPA as a 

moderate non-attaiimieni area for PM,o. Diesel engines (such as those used in tmcks 

that would likely be used to transport goods to rail lines across the Hudson River) 

are a major source of particulate pollutants. 

Compliance with the ozone and particulate matter NAAQS may become more 

difficult in the future because EPA has recently promulgated stricter NAAQS for 

both pollutants based on a review of scientific data to determine whether the 

existing NAAQS are sufficiently protective of public health. The stricter ozone and 

particulate matter NAAQS may require the City and State to take addiUonal 

measures to come into compliance. 

As set forth above, motor vehicle emissions are major contributors to ozone, 

carbon monoxide, and particulate matter pollution in New York City. The need for 

additional tmck trips in the City in order to carry goods to New Jersey will likely 

impede efforts to improve the City's air quality. Moreover, the added congestion that 

may be caused by increased tmck trips could increase the emissions attributable to 

idling vehicles. 

In sum. reliance on motor carrier freight transportation between New York 

City and Northem New Jersey will have a negative impact upon the City from both 

an economic perspective, as well as an air quality perspecUve. For that reason, 

NYCEDC's Responsive Application, which is designed to relieve motor vehicle 

congestion by offering freight shippers competitive rail service along the East side of 

the Hudson River, should be approved. 

053654 1 



JW4 14 '93 11:44 FR N-,'C ECO^OIIC DEMI. 212 312 391b :u •'bb ŷui2U ;̂BJ:>blJ K.i5£:--u<:: 
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REBUTTAL VERIFIED STATEMENT OF 
RONALD KLEMPNIER 

I am Ronald Klempner, Manager of American Marine Rail, LLC ("AMR"). My main 

office is at 843 Red Road, Teaneck, New Jersey 07666. I am submitting this Verified Statement 

in support of the Responsive Application of the New York City Economic Development 

Corporation ("NYXEDC") and New \ ork State ("NYS" or "the State") for trackage rights in 

favor of a second rail carrier over the lines of railroad on the East Side of the Hudson River 

between Fresh Pond in New York Cily and Selkirk Yard. My company is in the business of 

shipping solid waste by rail to the West and South, and by rail around the East Coast from our 

facility that is adjacent to Oak Point Yard in the Bronx. 

I have worked on issues related to transportation of liquid, hazardous, chemical, medical 

and solid waste for a total of seven (7) - eight (8) years. In my work before joining AMR, I 
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was personally responsible for arranging for rail shipments of various waste materials from New 

York City and surrounding areas for one of the nation's leading waste companies. In both my 

current and previous capacity, I had extensive experience with Conrail, CSX, Norfolk Southem 

and a number of short and regional rail lines. Prior to both experiences, I was associated with 

the law firm of Kassel, Newirth and Geiger in New York, a firm which has since merged with 

Morgan, Lewis & Bockius. 

NYCEDC and NYS are coirect that we need another way of securing direct rail access 

for shippers on the East Side of the Hudson River and New York Harbor; CSX and Norfolk 

Southern are wrong to suggest that direct rail competition is not necessary. It is. Tiucking our 

product from our facility near Oak Point in the Bronx to New Jersey is not a meaningful option. 

The cost is much higher, and the increased pollution that will result from the increased tn!ck 

traffic will burden an area -- the Bronx -- that is already one of the most severe non-attainment 

areas due to the congestion of truck traffic that exists on the area's highways. 

First, let me explain why tmcking is not a real option for my company. To get out of 

the Bronx for movement south, we have no option other than the George Washington Bridge. 

The bridge, and highways and arteries leading to the bridge, however, are often congested with 

Northeast traffic and rush hour traffic. To move our shipments by truck to Newark rather than 

all the way by rail is more expensive, as we can not use the containers as efficiently. When 

shipping by rail all the way, we can maximize the weights in and volumes ofthe containers and 

fewer containers are required. On the other hand, when shipping by truck, we must comply 

with lower highway and road bridge weight and width restrictions. It takes approximately six 

(6) times as many trucks than rail cars, or 250 times as many trucks than "unit trains," to move 
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the waste we will handle. 

To me, it is clear that my company will suffer a loss of competitive alternatives for 

Lhipment to the south, no matter what CSX and Norfolk Southem say about the presence of 

competition in New Jersey. Currently, with Conrail taking our shipments south, there are two 

allematives for the all-rail moves we prefer - Conrail can deliver to CSX at Washington, D.C. 

or to Norfolk Southem at Hagerstown, Maryland. As a result, we can now negotiate rates and 

the other issues that arise in the context of arranging for rail transportation. If this transaction 

is approved, CSX will have the ability to favor its own route for movements to the south. If 

CSX is the only direct rail service to the south, our negotiating leverage will be substantially 

reduced. 

At first, my fears about the loss of ability to negotiate reasonable rates and transportation 

lem:s were based only on my general understanding of the market that I have been working in 

for several years. However, a recent experience with CSX confirmed that my worst fears would 

be realized if CSX gained the sole ability to provide single line service for our shipments. 

Previously, I have obtained quotes from Conrail for movements of fewer than five (5) cars per 

day (in customer provided cars) which ranged from per ton for movements of 350 to 500 

miles involving numerous yard transfer s and some steep grades (especially in Northwestern 

Pennsylvania). Recently, I sought a quote from Conrail for a unit train of 60 or more cars of 

waste moving in my own cars that would commence after the proposed transaction is completed, 

to a destination less than 485 miles away with no grades. The Conrail marketing person directed 

me to CSX since CSX is slated to acquire that particular destination point. At first, CSX quoted 

a rate of ahnost per ton, and refused to quote a unit train rate which I understand Norfolk 
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Southem has frequently provided in the past. Because of economies of scale, lack of yanl 

transfer requirements and other efficiencies, it has been my experience that unit train pricing can 

be less than one-half of the rate for single cars or small groups of cars. When I questioned 

CSX's marketing representative, her first response was that I could resort to tmcks if I did not 

like the company's rates. She then refused to discuss future rates on advice of counsel. 

The outbound transportation of municipal solid waste from New York City and tht 

surrounding area has enormous growth potential in the coming years, particularly with the 

looming closure of the Fresh KLU land fill in Staten Island. However, the consummation of this 

transaction, as proposed, and the absence of competitive rail altematives east of the Hudson does 

not present an attractive picture for our industry in the New York City area, where shipment by 

rail i« the most efficient and safest means of transportation. Closure of Fresh Kill will mean that 

approximately 11,700 tons of waste per day, 6 days per week will require transportation 

elsewhere. That is approximately 585 tmcks per day, or 3,510 trucks per week. If CSX does 

not have competition for rail service and all of this waste is forced to be tmcked to New Jersey, 

the cost will be enormous and the emissions from the tmcks will increase substantially. 

Contrary to what I understand CSX and Norfolk Southem have said in their reply to the 

NYCEDC and the State's application, tmcldng is not a meaningf-V long-term option for 

municipal waste transportation, and there does exist a real, serious need for a second rail carrier 

to serve directly the markets on the east side of the Hudson River and New York Harbor. 

American Marine Rail, like other shippers in that market, will be best served if the STB 

approves the joint NYCEDC/NYS application. 
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VERinCATION 

I, Ronald Klempner, verify under penalty of pcrjuiy that I have reviewed the foregoing 

Rebuttal Verified Statement, and that all of the facts stated therein arc tme and conea. Farther, 

I certify that I am qualified and authorizefl to verify and fUe this Rebuttal Verified Sutement. 

Executed on this f-̂ ' day of January. 1998. / / ; 

Subscribed and swom to 
before me this /-3 
day ̂  r̂ -̂ y.̂ -̂'-̂ ' • 1998. 

NotaiylPublic 

My commission expires: 

KARYN A OeLISSIO 
Notary Public of New Jersey 

My Commission Expires October 4. t2j2^^ 
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Ronald Kkmpner 
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P U B L I C V E R S I O N 

Before the 
SURFACE TRANSPOR i ATION BOARD 

Washington. D.C. 20423 

Finance Docket No. 33388 

CSX Corporation and CSX Transportation Inc., 
Norfolk Southem Corporation and 

Norfolk Southem Railway Company 
- Control and Operating Leases/Agreements --
Coiurail Inc. and Consolidated Rail Corporation 

SUPPLEMENTAL VERIFIED STATEMENT OF 
ANDREW C. ROBERTSON 

My name is Andrew C. Robertson. I previously submitted testimony in support 

of the State of New York and the New York City Economic Development Corporation's 

request to the STB to condition the proposed acquisition of Conrail by CSX and Norfolk 

Southem on the provision of third-party competitive rail service on the East Side ofthe 

Hudson through full service trackage rights. My testimony included an analysis of the 

current and immediately prospective carload rail traffic in the New York area that 

wotild be available to a new competitor on the East Side line. I determined that the 

traffic base on the East Side of the Hudson is large enough to support two competitors. 

In their rebuttal, the CSX-NS witnesses made several objections to New York and 

NYCEDC's request. Applicants claim that adequate traffic does not now exist on the 

East Side of the Hudson to support two viable carriers (RVS Orrison, p. 124). Further, 

to the extent that new rail traffic growth potential exists in New York, Applicants aij^ue 

a53680 1 



tliat CSX will be motivated by the presence of NS in New Jersey to aggressively 

compete for it through lower rates and better service, and that a second rail carrier on 

the east side therefore is urmecessary (RVS Kalt, p. 17). The purpose of this Rebuttal 

Statement is to respond to these claims, whi-̂ h I find to be without merit. 

In my earlier verified statement, I carefully analyzed Conrail's existing rail 

carload traffic in New York and New Jersey. Assimiing some diveision firom CSX a ;d 

NS at New Jersey points and aggressive marketing typical of most new entrants by the 

carrier that will operate the trackage rights the City and State are seeking here I 

identified enough existing rail carload traffic to support daily train service to New York. 

Put another way. my analysis looked only for traffic currently moving by rail tliat 

conservatively could be characterized as likely for immediate diversion. In this respect. 

Applicants apparently misunderstood the scope of my analysis. My volume estimates 

did not presuppose additional rail traflic growth that could be expected with the retum 

of vigorous rail competition to New York. Nor did I make assumptions regarding 

intermodal traffic diversions or the potentially greater diversions fi^om CSX that would 

result once the new carrier became an established market participant. In suggesting 

that my earlier testimony somehow "concedled] the prospect of low traffic density" 

(Narrative. p.VIIM6). Applicants mischaracterize my purpose and conclusions. 

In preparation for this Rebuttal Statement. I retumed to the 1996 Conrail traffic 

files submitted by Applicants to review intermodal traffic in the region and estimate the 

intermodal potential for a new carrier in New York. Conrail today only moves rail 

intermodal traffic through its terminals in Northern New Jersey. Apphcants have 

admitted that a substantial part of that traffic is then drayed across the Hudson to New 

York shippers (RVS Kalt. p. 17). Because of proximity, a New York-based intermodal 
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service in the Bronx or on Long Island would have a significant economic advantage 

over NS and CSX operations in Northem Nê -/ Jersey, a point confirmed by the data 

shown in New York witness John Ciuir^'s Rebuttal Statement. Therefore, 

considerable diversions to a new intennodal competitor are likely. My first step was to 

isolate existing Conrail intermodal traffic in Ne AT Jersey that could move efficiently by 

rail over the East Side Line to New York. I eliminated all Conrail intermodal traffic to 

and from the Southeast, and to or firom NS. CSX and Conrail-served points, t is likely 

that much of CoiUcul's existing traffic to and fi-om New York will continue to move 

through New Jersey terminals simply because NS and CSX will command the best 

routes to the region, and will control any joint line pricing by virtue of their route 

dominance. I assume 100% of that traffic will remain with CSX and NS. which is 

conservative given the strong potential for alliances between the trackage rights carrier 

and NS to offer competition for CSX. Nonetheless, almost trailers move beyond 

NS-CSX-CR territory to/from points north and west of New York. Given the recognized 

cost advantages of rail over motor carriage that Applicants repeatedly cite, this potential 

traffic would be available to the new carrier. Using the assumptions from my previous 

study that 10% of Conrail's New Jersey traffic is actually originated or terminated in 

New York, the new carrier could attract between trailers per year to a new 

east side intermodal service. 

Additionally, growth in intermodal (especially in the Bronx) is highly likely if Jie 

new carrier can provide competitive service to the Chicago gateway and c iimections 

to UP and BNSF. Mr. Anthony Riccio. who previously submitted a verified statement 

in this case, has testified that major shippers of California produce to Hunts Point 

Market in the Bronx are prepared to shift trciffic from truck and New Jersey-based 
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intermodal service to a Bronx-based intermodal terminal if competitive rail service is 

available. Studies performed for New York in connection with constmction of the Ocik 

Point Link which are referenced in Mr. Guinan's rebuttal testimony, confirm potential 

for growth. Smaill package consolidators and LTL motor cairriers. as well as shippers 

of municipal solid waste (such as American Marine Rail, whose manager also has 

submitted testimony favoring trackage rights), would supply outboimd volumes to 

balance the inbound moves of fresh friiits and vegetables. In contrast to Applicants' 

statements, there is indeed a .substantial base of rail uarload and intermodal traffic that 

logically and profitably could be captured by a New York-based competitor. 

Furthermore, forecasts of additional traffic growth are not speculative; ma'or shippers 

are now prepared to support competitive rail service if it is initiated. 

My analysis supports the conclusion that there is enough existing and potential 

rail carload and intermodal traffic to support a new competitor in New York. CSX 

wimess Kalt claims that most New York traffic can be served by drayage firom 

intermodal faciUties in the North Jersey Shared Assets Area because it is "non-bulk" in 

nature (RVS Kalt p. 17). He does not address the traffic of those shippers of bulk fi-eight 

that will not be able to rely on tmcking to NS to check CSX. The statement of Ronald 

Klempner of AMR submitted with this filing is a clear indication of the difficulties New 

York shippers of bulk commodities will face without vigorous raiil competition. 

As Kalt assures us, CSX will be motivated to serve new sources of New York 

traffic only if it feels that its meirginal revenues will surpass its marginal expense. W>th 

its major commitment to New Jersey, CSX logiCeiUy wiD try to maximize the use of 

those assets while minimizing its investment in New York. Given the choice for serving 

intermodal traffic from existing New Jersey terminals or new New York facilities. CSX 
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will have the Incentive to do exactly as Conrail has done. While a New York based 

operation may have traffic potential not available to CSX's New Jersey terminals, and 

would be attractive to a new market entrant, it is reasonable to conclude that CSX's 

incremental revenues from this traffic inay not surpass the fixed costs of building and 

operating facifities in New York to compete with CSX's own New Jersey terminals. 

The duopoly in North Jersey means that CSX and NS will have essentially the same 

cost stmcture and little motivation tc compete for New York traffic, other perhaps than 

traffic handed to them on the west side of the Hudson before o. after a costly truck trip 

over congested Hudson crossings. A new competitor in New York will not have tlie 

monopohst's choice; its revenues are entirely dependent on its commitment to 

maintiiining and operating facilities in New York. With two New York rail competitors, 

economics of competition will maximize the use of rail transport, a low cost 

transportation alternative with major benefits to New York's economy. 

It is my conclusion that New York's market can support two rail competitors east 

of the Hudson River, especially if one of those carriers had its primary operations for 

the region located in New York. Wiuhout direct competilion in New York. CSX will be 

motivated by economics to limit rail service on the East side of the Hudson and to 

maximize use of its larger New Jersey lao jties with transload and drayage. In his 

testimony. Mr. Guinan explains in detail the many reasons why this scenario is an 

inadequate and ineffective option from the State. City and shippers' perspectives. 

Consequently, New York shippers can anticipate a continuation of present levels of 

subpar service now offered by Conrail. Only the addiUon of a new and independent 

competitor on the East Side of the Hudson will ensure that New York receives the 

economic and environmental advantages of rail service. 
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JAN-12-as 18:09 FROM<HOPKINS SUTTER IO'12e2e3B82BB PACE 

VERIFICATION 

I . Andrew C. Robertson, verify under penalty of peijury that I have reviewed the 

foregoing Supplemental Verified Statement and tiat aU of the fects stated therein are 

true and con ect. Further. I certliy that I am qualified and authorized to verify and ffle 

Supplemental Verified Statement. Executed on this / ^ day of 

€ ^ l . i A i i 4 ^ . 1998. 

/ 

Andrew C. Robertson 

Subscribed and swpm to 
before n:)e,tbis /3 

ARTHUR JAY TEICHBERG 
Notary Public, State of New Yom 

No. 9299300 
Qualified in Nassau County y< ^ 

Commission Expires June 30. Xmm ( y Jt} 
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OF 
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SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION. INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES/AGREEMENTS--
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

Verified Statement 
of 

Thomas D. Crowley 
President 

L . E . Peabody & Associates, Inc. 

On Behalf of 
The State of New York 

Due Date: January 14, 1998 



My name is Thomas D. Crowley. I am an economist and President of the economic 

consulting firm of L.E. Peabody & Associates. Inc. The Firm's offices are located at 1501 

Duke Street. Suite 200, Alexandria. Virginia 22314. My qualifications and experience are 

attached lo this verified statement as Exhibii_(TDC-l). 

I have been requested by the State of New York to calculate Conrail's system average 

variable costs expressed on a per car-mile basis. The Stale of New York also requested that I 

calculate Conrail's system average full costs per loaded or empty car-mile. 

Conrail's average 1995 variable cost per car-mile is developed in Table 1. Line 3 below. 

All of the values included in Table 1 below were taken from Conrail's 1995 Uniform Railroad 

Costing System ("URCS") formula which was developed by the Surface Transponaiion Board 

("STB"^ The major components of Conrail's variable costs include; 1) roadway capital and 

maintenance costs; 2) locomotive capital, fuel and maintenance costs; 3) crew wages; 4) train 

dispatching costs; 5) car inspection costs; 6) train suppliers and expenses; 1) signals and 

interlocker expenses; 8) end of train devices capital and maintenance costs; 9) crossing 

protection costs: 10) drawbridge operaiing costs: 11) costs associated with clearing wrecks; 12) 

damage lo propeny costs; 13) billing costs: 14) costs relaled lo switching al origin, destination, 

interchange and intermediate locations; 15) freight car capital and maintenance costs; 16) loss 

and damage costs; and. 17) claims costs for cars handled. 

Conrail's average 1995 full cost per car-mile is developed in Table 1. Line 5 below. 

Conrail"s full costs reflect Conrail's total variable costs plus total constant costs. Constant costs 

are those expenses and the portion of retum on investment which do not vary with flucmations 

in traffic volume. Rather, they are occasioned by the operation as a whole and include both 
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constant expenses and constant retum on investment in road property. The retum portion of 

constant costs, like the variable portion, is calculated at the pre-tax current cosi of capital level. 

==========—====—============«========^^ 
Table I 

Conrail's Average Variable and 
FuU Costs Per Car-Mile - 1995 

Item Souice Amount 
(1) (2) (3) 

Variable Cost 

1 Conrail's fotal Variable Cost (millions) URCS. D8L614C1 S2.569.8 

2. Conrail s Total Loaded and Empty Car-Miles (millions) URCS. AIL114CI 2.542.2 

3. Conrail's Average Variable Cost Per Car-Mile (Line 1 ^ Line 2) Sl.Ol 

FuU Cost 

4. Conrail's Total Full Cost (millions) URCS, D8L6I3C1 S3.692.2 

5. Conrail s Average Full Cost Per Car-Mile (Line 4 ^ Line 2) S1.45 

Based on Conrail's 1995 URCS formula, Conrail realized an average variable cost of $1.01 

per car-mile and an average full cost of $1.45 per car-mile. 



VITRIFICATION 

COMMONWEALTH OF VIRGINIA ) 
) 

CITY OF ALEXANDRIA ) 

THOMAS D. CROWLEY, being duly swom. deposes and says that he has read the 
foregoing statement, knows the contents thereof and that the sam" are true as slated. 

,/7 

Thomas D. Crowlev 

Swom to and subscnbed/ 
beforeifie this / jTJ^i' 

ol LjULiMiM^^ 
7 

998. 

Witness my hand and official seal. 
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STATEMENT OF QUALIFICATIONS 

My name is Thomas D. Crowley. I am an economist and President of the economic 

consulting firm of L. E. Peabody & Associates, Inc. The firm's offices are located at 1501 

Duke Street, Suite 200, Alexandria, Virginia 22314. 

I am a graduate of the University of Maine from which I obtained a Bachelor of Science 

degree in Econor.i.;s. I have also taken graduate courses in transportation at George Washington 

University in Washington, D.C. I spent three years in the United Slates Army and since 

February 1971 have been employed by L. E. Peabody &L Associates, Inc. 

I am a member of the American Economic Association, the Transportation Research Forum, 

and the American Railway Engineering Association. 

The firm of L. E. Peabod\ & Associates, Inc. specializes in solving economic, marketing 

and transportation problems. As an economic consultant. I have organized and directed 

economic smdies and prepared reports for railroads, freight forwarders and other carriers, for 

shippers, for associations and for stale governments and other public bodies dealing with 

transportation and related economic problems Examples of smdies I have participated in include 

organizing and directing traffic, operational and cost analyses in connection with multiple car 

movements, unit train operations for coal and other commodities, freight forwarder facilities, 

TOFC/COFC rail facilities, divisions of through rail rates, operating commuter passenger 

service, and other smdies dealing with markets and the transportalion by different modes of 

various commodities from both eastem and westem origins to various destinations in the United 
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STATEMENT OF QUALIFICATIONS 

Stales. The namre of these smdies enabled me to become familiar with the operating and 

accounting procedures utilized by railroads in the norma! course of business. 

Additionally, I have inspected both railroad terminal and line-haul facilities used in handling 

various commodities to various destinations in all portions of the United States. These field trips 

were used as a basis for the determination of the iraffic and operating characteristics for specific 

movements of coal, both inbouni raw materials and outbound paper products to and from paper 

mills, cmshed stone, soda ash. aluminum, fresh fmits and vegetables. TOFC/COFC iraffic and 

numerous other commodities handled by rail. 

I have presented evidence before the Interstate Commerce Commission ("ICC") in Ex Parte 

No. 347 (Sub-No. 1), Coal Rate Guidelines - Nationwide which is the proceeding that 

established the methodology for developing a maximum rail rate based on stand-alone costs. 

Moreover. I have developed numerous variable cost calculations utilizing the various 

formulas employed by the ICC for the development of variable costs for common carriers with 

panicular emphasis on the basis and use of Rail Form A I have utilized Rail Form A costing 

pnnciple. since the beginning ot my career with L. E Peabody &. Associates Inc. in 197L-

- Rail cost finding has. been the comersione of this firm Dr. Ford K. Edwards the senior partner of the firm 
Edwards «& Peabody*. was the major architect in the development of Rail Form A. .Mr. Peabody carried on this 
tradition of innovative cos! finding until his rrtirement in 1983. Mr Peabody"s work included panicipation in the 
Tennessee Vallev Authority s ("TVA") computeri7.ation of Rail Form A. Mr. Peabody was a member of a 
committee of transponaiion consultants which was organized to assess the TVA procedure m order to make available 
more complete and simplified input data for the Rail Form .̂  computer program. 

* Subsequent to Ihe retirement of Dr Edwards in 1965. the firm name was changed to 
L. L. Peabod\ ii. A.'sociates. Inc. 
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STATEMENT QF QUALIFICATIONS 

I have also analyzed in detail, the Uniform Railroad Costing System ("URCS") and presented 

the results of my findings to the ICC in Ex Parte No. 431, Adoption of the Uniform Railroad 

Costins System for Determining Variable Costs for the Purposes of Surcharge and Jurisdictional 

Threshold Calculations. I have been involved in the URCS process, either directly or indirectly, 

since the first interim report of the contractors was released. 

I have frequently presented both oral and written testimony before the Surface 

Transportation Board (and its predeces.sor, the Interstate Commerce Commission). Federal 

Energy Regulatory Commission. Railroad Accounting Principles Beard. Postal Rate Commission 

and numerous :iaie regulatory commissions, federal courts and stale courts. This testimony was 

generally relaled to the developmen. of variable cost of service calculations, fuel supply 

economics, contract interpretations, economic principles conceming the maximum level of rates, 

implemeniation of maximum rate principles, md calculation of reparations, including interest. 

I have also presented testimony in a number of court and arbitration proceedings concerning the 

level Ol" rales and rate adjustment procedures in specific contracts. 

Since the implementation of the Staesers Rail Act of 1980. which clarified thai rail carriers 

could enter into transp̂  tation contracts with shippers. I have been actively involved in 

negotiating transportation contracts on behalf of shippers Specifically. I have advised shippers 

conceming transportation rates based on market conditions and carrier competition, movement 

specific service commitments, specific cost-based rate adjustment provisions, contracl reopeners 

that recognize changes in productivity, and cost-based ancillary charges. In particular. I have 

advised shippers on the theory and application of different types of rate adjustment mechanisms 
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STATEMENT OF QUALIFICATIONS 

for inclusion in transportalion contracts. As a result of assisting shippers in the eastem and 

westem portions of the United States, I have become familiar with operations and practices of 

the rail carriers that move traffic over the major rail routes in the United States as well as their 

cost and pricing practices. 

In the two recent Westem rail mergers that resulted in the creation of BNSF and UP/SP, 

I reviewed the railroads' applications including their supporting traffic, cost and operaiing data 

and provided detailed evidence supporting requests for condiiions designed to maintain the 

competitive rail environment that existed before the proposed mergers In these proceedings, 

I represented shipper interests, including plastic, chemical, coal, paper and steel shippers, 

I have participated in various proceedings involved with the division of through rates. For 

example, I participated in ICC Docket No. 35585, Akron, Canton & Youngstown Railroad 

Companx, et al. w Aberdeen and Rockfish RailroaJ Company , et al. which was a complaint filed 

by the northem and midwestem rail lines to change the primar>' north-south divisions. I was 

personally involved in all traffic, operaiing and cost aspects of this proceeding on behalf of the 

northem and midwestem rail line*;. I was the lead witness on behalf of the Long Island Rail 

Road in ICC Docket No. 36874. Notice of Intent to file Division Complaint by the Lon^ Island 

Rail Road Company. 
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VERIFIED STA re.MENT 

OF 

GREG PETERSEN 

.M> name is Greg Petersen, and I am the Vice President of the New England 

Central Railroad Company (NECR). I am making this statement on behalf of NECR. in 

connection with the Joint Responsive Application submitted in this proceeding b\ the 

State of New York and the New York Ciu Development C orporation (NYS-11 'T^YC-IO). 

NECR is a Class III rail carrier providing rail service over approximately 343 

miles of track between East Alburg, Vermont and New London. Connecticut. NECR is 

an active participant in this proceeding in its own right. As a responsive applicant in 

docket No. 33488 (Sub-No. 75) (NECR-4). NHCR is seeking trackage rights over three 

section:̂  of rail line between Palmer and West Springfield. Massachusetts: West 

Springfield and .Albany. New York: and Albanv and the North Jersev Shared-Asset Area 

via the rail line on the west side ofthe Hud.son River, as a condition of approval ofthe 

f^riman. .Application. 

Ihe Joint Responsive .Application submitted b> New York and NYCEDC 

requests trackage rights in favor of a rail carrier to be nominated by these public entities 

over the Hudson Line between Scheneclad) and Selkirk. New York and Fresh Pond 

Junction. Neu \ ork. along the east side of the Hudson River. The stated purpose of this 



relief is to provide competitive rail serv ice lo shippers and receivers located in New York 

City, on Long Island and in the counties of the eastem Hudson River Valley. 

I am making this Statement to confirm that if New York and NYCEDC's Joint 

Responsive Application is granted, and subject lo negotiation of satisfactory operating 

temis and conditions. NECR would apply to be selected as New York and NYCEDC's 

Irackage ri;:'its operator over the Hudson Line. 



Verification 

Slate of Texas 

County of Bexar 
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foregoing Statement, knows the contents thereof and that the same are true as stated to 

the best of his know ledge, information and belief 
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me this l^^^ay ofCW /̂yû <t««y • 
1998. / ' 

Notarv Public in and for the State of Texas 

VIVIAN HrrCHCOCK 
MY COMMISSION EXPIRES 

August 26,1999 
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1 A. I don't have t h a t p a r t i c u l a r 

2 u n d e r s t a n d i n g . The r e f e r e n c e t o east of New York 

3 C i t y i n response t o your q u e s t i o n would have 

4 i n c l u d e d New England. With r e s p e c t t o 

5 arrangements t h a t may be i n p l a c e between CP or 

6 GTI and CSX, the expanded CSX system, I have no 

7 knowledge of what those might be. 

8 Q. Perhaps I need t o go back t o my e a r l i e r 

9 q u e s t i o n t h e n . D i d you c o n s i d e r i n d e v e l o p i n g 

10 your o p e r a t i n g p l a n how s h i p p e r s i n New York C i t y 

11 and Long I s l a n d s e e k i n g t o a v a i l themselves of 

12 N o r f o l k Southern l i n e h a u l s e r v i c e from t h e 

13 N o r t h e r n New J e r s e y t e r m i n a l area woi|^d do t h a t , 

14 would a c c o m p l i s h t h a t ? 

15 A. The s h o r t answer i s yes. But t h e 

io p r i n c i p a l assumptions are t h a t a s i g n i f i c a n t 

17 p o r t i o n of the i n t e r m o d a l t r a f f i c h a n d l e d over 

18 N o r t h e r n New Je r s e y t e r m i n a l s has an u l t i m a t e 

19 d e s t i n a t i o n i n t h e g r e a t e r New York/Long I s l a n d 

2 0 area. 

21 Q. W i t h o u t p u t t i n g words i n your mouth 

22 then, a re you s u g g e s t i n g t h a t from your 

23 p e r s p e c t i v e , i n d e v e l o p i n g the o p e r a t i n g p l a n , 

24 New York C i t y and Long I s l a n d were viewed as a 

25 consumption market as opposed t o a f r e i g h t 
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1 o r i g i n a t i o n area? 

2 A. I r e a l l y c o u l d n ' t say t h a t , I r e a l l y 

3 c o u l d n ' t c h a r a c t e r i z e i t t h a t way, no. We were 

4 g i v e n t r a f f i c t o work w i t h from the t r a f f i c 

5 w i t n e s s and the t r a f f i c models and c r e a t e d an 

6 o p e r a t i o n a l network f r o m t h a t i n f o r m a t i o n . 

7 Q. Okay. And, i n t h a t o p e r a t i o n a l n e t w o r k 

6 t h e n , how does a f r e i g h t s h i p p e r i n New York C i t y 

9 or Long I s l a n d access N o r f o l k Souchern l i n e h a u l 

10 s e r v i c e ? 

11 A. With -- I would have t o answer t h e 

12 q u e s t i o n w i t h o u t s p e c i f i c r e f e r e n c e t o t h e 

13 o p e r a t i n g p l a n . The o p t i o n s as I u n d e r s t a n d them 

14 would be t h a t a s h i p p e r i n New York C i t y would 

15 have access e i t h e r t o a CSX sing1e-system l i n e 

16 h a u l or t o an i n t e r c h a n g e which would be a m a t t e r 

17 between CSX, GTI, and/or CP i n the Albany a r e a . 

18 And a t t h a t p o i n t the haulage 

19 arrangement between CP and NS would come i n t o 

20 p l a y f o r a c c e s s i n g t h e NS system. And a l s o 

21 u n d e r s t a n d t h a t t h e r e are b a r g i n g o p t i o n s 

22 a v a i l a b l e . 

23 Q. Taking t h e f i r = i t i t e m f i r s t , am I 

24 c o r r e c t then t h a t t h e r a i l o p t i o n i n i t i a l l y would 

25 r e q u i r e the c o o p e r a t i o n of CSX i n o r d e r t o access 
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1 N o r f o l k Southern v i a Albany? 

2 A. I f t h e barge o p t i o n s were not used and 

3 i f t h e t r a f f i c were n o t i n t e r m o d a l , t h a t would be 

4 c o r r e c t . 

5 Q. Now, how about t h e barge o p t i o n , can 

6 you d e s c r i b e t h e barge o p t i o n f o r me as best you 

7 can? 

8 A. I u n d e r s t a n d t h e r e i s a f l o a t o p e r a t i o n 

9 fromi G r e e n v i l l e , New J e r s e y , t o some p o i n t i n The 

10 Bronx. 

11 ( D i s c u s s i o n o f f t h e r e c o r d . ) 

12 MR. DOWD: L e t ' s go back on the 

13 r e c o r d . 

14 BY MR. DOWD: 

15 Q. The barge o p e r a t i o n from G r e e n v i l l e t o 

16 B r o o k l y n , what c o n s i d e r a t i o n i n your o p e r a t i n g 

17 p l a n i s g i v e n w i t h r e s p e c t t o the f a c i l i t i e s 

18 c o n f i g u r a t i o n a t G r e e n v i l l e t o handle t h a t 

19 t r a f f i c ? 

20 A. There i s none e x p l i c i t l y i n t h e 

21 o p e r a t i n g p l a n . 

22 Q. Do s yov r o p e r a t i n g p l a n i n c l u d e any 

23 assumptions or p r o j e c t i o n s of volumes of t r a f f i c 

24 t h a t would move v i a t h a t barge o p t i o n ? 

25 A. Only t o t h e e x t e n t t h a t the t r a f f i c 
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1 w i t n e s s was a b l e t o deduce from the data 

2 a v a i l a b l e t o him t h a t t h a t would be a v i a b l e 

3 r o u t i n g o p t i o n . 

4 Q. Okay. My q u e s t i o n i s was the t r a f f i c 

5 e x p e r t a b l e t o deduce t h a t , i s t h a t t r a f f i c 

6 i n c l u d e d i n your o p e r a t i n g p l a n ? 

7 A I t ' s not v i s i b l e t o us. 

8 Q. Okay. How about t h e CSX/GTI, CP, NS 

9 t h r o u g h Albany r a i l o p t i o n , does your o p e r a t i n g 

10 p l a n assume any t r a f f i c moving t h a t way? 

11 A. I don't s p e c i f i c a l l y r e c a l l . 

12 Q. I f i t ' s t h e r e , i t ' s not v e r y p r o m i n e n t 

13 i n th e p l a n ; would t h a t be a f a i r statement? 

14 A. That would be a f a i r s t a t e m e n t . 

15 Q. On page 20 a g a i n i n your v e r i f i e d 

16 s t a t e m e n t , a t th e bottom of th e page, you 

17 d e s c r i b e t h e C o n r a i l shared a s s e t s o p e r a t i o n s , 

18 t h e CSAO. And you r e f e r r e d t o t h i s e n t i t y b e i n g 

19 managed by a g e n e r a l manager r e p o r t i n g t o a board 

20 of d i r e c t o r s of Conre-il a p p o i n t e d by CSX and NS . 

21 Am I c o r r e c t or do you un d e r s t a n d t h a t 

22 N o r f o l k Southern and CSX would each a p p o i n t an 

23 equal number of d i r e c t o r s t o the board f o r CSAO? 

24 A. That's my u n d e r s t a n d i n g from a r e a d i n g 

25 of th e a p p l i c a t i o n . 
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1 handles? 

2 MS. CLAYTON: Would you i d e n t i f y t he 

3 Hudson R i v e r l i n e . 

4 BY MR. DOWD: 

5 Q. I'm s o r r y , I t h o u g h t I a l r e a d y d i d . 

6 The ea s t s i d e of the l i n e . 

7 A, We would have t o l o o k a t the a c t u a l 

8 volume of t r a f f i c t h a t was i n t h e c u r r e n t base 

9 case and t h e n look a t t h e p l a n n e d volume cf 

10 t r a f f i c t o g i v e you the e x a c t answer t o your 

11 q u e s t i o n . 

12 Q. Okay. 

13 A. We do .̂-.ope t o have g r o w t h of f r e i g h t 

14 b u s i n e s s i n t h i s area. 

15 Q. What IS the b a s i s f o r t h a t hope? 

16 A. That t h e r e are a number of 

17 o p p o r t u . n i t i e s f o r i n d u s t r i a l de'-e 1 opment , t h e r e ' s 

18 a l a r g e market t h a t c o u l d consume goods t h a t are 

19 d e l i v e r e d t o the New York s i d e , t h e r e ' s a h i s t o r y 

20 of heavy f r e i g h t t r a i n o p e r a t i o n s t o New York 

21 over t h i s l i n e . The l a s t 50 y e a r s i t ' s been i n 

22 d e c l i n e . I t l o o k s l i k e t h e r e ' s o p p o r t u n i t i e s t o 

23 develop and grow t h a t b u s i n e s s . 

24 Q. And what are t h e p r i n c i p a l commodities 

25 t h a t you have i n mind when you t a l k about 
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1 o p p o r t u n i t i e s t o grow b u s i n e s s down t h e Hudson 

2 R i v e r l i n e ? 

3 A. Example commodities wouid be 

4 r e f r i g e r a t e d boxcar t r a f f i c w h ich are f r e s h foods 

5 t h a t a r e coming from the West Coast t o New York 

6 C i t y . 

7 Q. Fresh food from t h e West Coast comes t o 

8 New York C i t y today, c o r r e c t ? 

9 A. That's c o r r e c t . 

10 Q. ' iov does i t get t h e r e today? 

11 A. I t comes a l o n g t h e s e l i n e s and down t h e 

12 Hudson l i n e t o Oak P o i n t Yard, and then i t goes 

13 i n t o t h e v a r i o u s t e r m i n a l s t h a t convey t h e food 

14 from t h e f r e i g h t cars t o t r u c k s . 

15 Q. And what o t h e r commodities a r e coming 

16 down t h a t l i n e today? 

17 A. There's f r e i g h t of a l l k i n d . 

18 Q. Would you t u r n t o page 447 of the 

19 volume, p l e a s e . And t h i s i s a page of t a b l e s 

20 showing C o n r a i l t r a i n d e n s i t i e s . And I ' d l i k e 

21 you t o go down the l i n e t h e r e and s t o p a t the 

22 second r e f e r e n c e t o MO on i n t h e l e f t - h a n d 

23 column. Do you see t h a t ? 

24 A. I have found the d e s i g n a t i o n MO, New 

25 York. 
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1 Q. Where i s MO, New York? 

2 A. I don't e x a c t l y know where MO, New York 

3 i s . 

4 Q. I s MO i n New York C i t y , w i t h o u t knowing 

5 e x a c t l y what p o i n t i t i s ? 

6 A. I would n o t want t o s p e c u l a t e t h a t i t 

7 i s , no. 

8 Q. W e l l , am I r e a d i n g t h i s c o r r e c t l y t h a t , 

9 wherever MO, New York, i s , t h a t your p l a n 

p r o j e c t s t h a t f r e i g h t t r a f f i : : between MO and 

IX Poughkeepsie w i l l not change? 

12 A. The number of f r e i g h t t r a i n s w i l l not 

13 change. 

1* Q- And s i m i l a r l y , f r o m Poughkeepsie t o 

15 S t u y v e s a n t , New York, t h a t w i l l not change? 

16 A. That IS c o r r e c t , w i l l not change. 

17 Q. And l a s t l y , f r o m S t u y v e s a n t t o 

19 Rensselaer? 

19 A. W i l l not change. 

20 Q. And a g a i n f r o m Rensselaer t o S e l k i r k ? 

21 A. W i l l not change. 

22 Q. Okay. W i t h acknowledgment of our 

23 c u r i o s i t y about e x a c t l y where MO i s , are you 

24 c o m f o r t a b l e t h a t t h e l i n e from MO t o Poughkeepsie 

25 t o S t u y v e s a n t t o R e n s s e l a e r t o S e l k i r k i s 
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b a s i c a l l y t h e Hudson R i v e r l i n e ? 

A. I kr .w thac p a r t s of these l i n e 

3 segments are on the Hudson R i v e r l i n e , yes. 

1 Q. W e l l , l e t me ask you t h i s , i f I were t o 

5 t e l l you t o assum.e t h a t MO i s i n New York C i t y , 

1 have we got the Hudson R i v e r l i n e here? 

A. Okay. 

" 8 Q. Yes? 

1 A. Yes . 

10 Q. What i s your u n d e r s t a n d i n g of t h e 

1 11 f r e i g h t t r a f f i c c a p a c i t y of the Hudson R i v e r • 1 i n e ? 

" 13 A . I t ' s i n f i n i t e c a p a c i t y . 

1 Q. I n f i n i t e c a p a c i t y ? 

15 A. There i s always a c a p a c i t y l i m i t . But 

P 16 t h e r e are two t o f o u r t r a c k s on t h a t l i n e . 

S 17 Q. Okay . 

• 18 A. So t h a t you c o u l d run many more f r e i g h t 

t r a i n r t han are out t h e r e t o d a y . 

20 Q. Do you have any idea how many more? 

1 2̂  I t ' s n o t r e a l l y i n f i n i t e , r i g h t ? 

a 22 A. W e l l , no, i t ' s n ot i n f i n i t e . But i t 

• 23 would be i n t o a v e r y h i g h range of t r a i n s , 30, 

1 40, 50 . 

25 Q. And could those f r e i g h t t r a i n s 
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1 p e a c e f u l l y c o e x i s t w i t h M etro North? 

2 A. They would have t o work t h e i r t r a i n 

3 schedules i n so as not t o a f f e c t t h e movement of 

4 Metro N o r t h t r a i n s . 

5 Q. From your p e r s p e c t i v e as t h e man i n 

6 charge o f t h e o p e r a t i n g p l a n , do you co n s i d e r i t 

7 f e a s i b l e t h a t t h e schedules c o u l d be meshed so 

8 t h a t t h e f r e i g h t t r a f f i c on t h e Hudson Ri.'er l i n e 

9 c o u l d i n c r e a s e s i g n i f i c a n t l y ? 

10 A. Yes. 

11 Q. Do you b e l i e v e t h a t t h a t i n c r e a s e c o u l d 

12 occur w i t h o u t any a d d i t i o n a l upgrades or 

13 i n f r a s t r u c t u r e improvements on t h e l i n e ? 

14 MS. CLAYTON: What t i m e p e r i o d are you 

15 t a l k i n g about r i g h t now? 

16 BY MR. DOWD: 

17 Q. W e l l , l e t ' s assume g r o w t h commencing i n 

18 the t h r e e y e a r s f o l l o w i n g consummation of the 

19 t r a n s a c t i o n , assuming i t ' s a p p roved. So c u r r e n t 

20 c o n d i t i o n of t h e l i n e . 

21 A. Are you a s k i n g me t o s p e c u l a t e beyond 

22 what we've dev e l o p e d i n t h i s o p e r a t i n g plan? 

23 Q. No, No. You've t e s t i f i e d t h a t you 

24 b e l i e v e t h a t t h e Hudson R i v e r l i n e has c a p a c i t y 

25 f o r s i g n i f i c a n t i n c r e a s e s i n f r e i g h t t r a f f i c and 
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1 b ottom of t h e Hudson l i n e and go -- i t ' s on 

2 p i l l a r s i n t h e w a t e r . And i t goes down t o a 

3 p o i n t c a l l e d t h e Harlem R i v e r Yard a r e a . 

4 3. What's your u n d e r s t a n d i n g of t h e 

5 purpose of t h e Oak P o i n t l i n k ? 

6 A. My purpose of i t was t o h e l p f o r the 

7 development of i n t e r m o d a l and o t h e r f r e i g h t 

8 o p e r a t i o n s i n t h e Oak Poi n t a r e a . 

9 Q. So, when you t e s t i f i e d t h a t you t h i n k 

10 the Hudson R i v e r l i n e can hand l e s i g n i f i c a n t 

11 a d d i t i o n a l f r e i g h t t r a f f i c , i s one of t h e reasons 

12 you have i n mind t h a t the Oak P o i n t l i n k a l l o w s 

13 t h a t bypass of some c f those commuter t r a c k s ? 

14 A. That's one of the cases, yes. 

15 Q. Tur n , i f you would, t o page 213 of 

^ 16 volume 3A. And, a t the bottom of t h a t page, 

a 17 un(ier the h e a d i n g shared a s s e t s a r e a , t h e r e ' s a 

18 d e s c r i p t i o n of t h e shared a s s e t s areas b e i n g 

^ 19 managed by something c a l l e d t h e C o n r a i l shared 

20 assets o p e r a t i o n or CSAO. I s i t y o u r 

^ 21 u n d e r s t a n d i n g t h a t the CSAO w i l l have a board of 

22 d i r e c t o r s appoi- •.'d e q u a l l y by NS and CSX? 

" 23 A. I t i s ..y u n d e r s t a n d i n g , yes. 

H 24 0- Do you have any u n d e r s t a n d i n g as t o 

25 whether t h e CSAO w i l l have any a b i l i t y t o i t s e l f 

I 
I 
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1 Q. Can you d e s c r i b e t h a t o p e r a t i o n , 

2 p l e a s e . 

3 A. Sure. I don't t h i n k t h e exact 

4 i n t e r c h a n g e p o i n t has been d e t e r m i n e d y e t , but 

5 l e t ' s suppose i t would p r o b a b l y be Albany. CSX 

6 from, say, a l o c a l s t a t i o n on N o r f c l k Southern 

7 would t a k e a car t o Albany and g i v e i t t o CSX and 

8 they would t a k e i t down the Hudson R i v e r and 

9 d e l i v e r i t t o t.he d e s t i n a t i o n on t h e i r l i n e s . 

10 Q. So you're s a y i n g t h a t , a s i d e from Cross 

11 Harbor, t h i s method t h a t you j u s t d e s c r i b e d i s 

12 the o t h e r means you would use? 

13 A. I t ' s an i n t e r l i n e movement w i t h CSX, 

14 yes. 

15 Q. Other than those two ways, are t h e r e 

16 o t h e r ways t h a t N o r f o l k Southern p l a n s t o compete 

17 f o r t.hat t r a f f i c ? 

18 A. Not f o r c a r l o a d t r a f f i c . Now, f o r 

19 i n t e r m o d a l t r a f f i c , of course, w e ' l l do what 

20 C o n r a i l does today, w e ' l l dray from New Je r s e y . 

21 Q. Do you have any knowledge of t h e 

22 c a p a c i t y of t h e Cross Harbor R a i l r o a d o p e r a t i o n ? 

23 A. No, I d o n ' t . I ' ve been t o l d a l o t . - f 

24 Cross Harbor s t o r i e s , but I r e a l l y have no 

25 p a r t i c u l a r knowledge of i t . 
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1 Q. Do you p r o j e c t t h a t , as a r e s u l t ot the 

2 t r a n s a c t i o n , t r a f f i c on t h e Cross Harbor 

3 o p e r a t i o n w i l l i n c r e a s e or decrease? 

4 A. We do not have -- t h e r e are no --

5 n o t h i n g i n t h e o p e r a t i n g o r t r a f f i c s t u d i e s t h a t 

6 addresses f u t u r e volumes on t h e Cross Harbor 

7 R a i l r o a d . 

8 Q. And, a s i d e from what's i n t h e 

9 a p p l i c a t i o n , do you have any knowledge of t h a t ? 

10 I t ' s not m t h e a p p l i c a t i o n . Do you have any 

11 knowledge of i t o t h e r t h a n t h a t ? 

12 A. I've been t o New York a m i l l i o n t i m e s 

13 t o t a l k t o people i n c l u d i n g t h e Cross Harbor 

14 R a i l r o a d . And t h e r e a re a l l s o r t s of p l a n s t o 

15 i n c r e a s e c a p a c i t y , get a new r a t e o p e r a t o r , throw 

16 the o l d o p e r a t o r o u t , et c e t e r a , et c e t e r a , e t 

17 c e t e r a , I'm aware of a l l t h o s e . But, i n terms of 

18 f a c t s -- I've seen some b r o c h u r e s . I haven't 

19 seen t o o many f a c t s , however. 

2 0 Q. What i s N o r f o l k S outhern's 

21 u n d e r s t a n d i n g as t o t h e s t a t e of the Cross Harbor 

22 o p e r a t i o n , i t s v i a b i l i t y as a l i n k from east of 

23 the Hudson t o N o r f o l k S o u t h e r n l i n e s ? 

24 A. My u n d e r s t a n d i n g i s i t ' s not d o i n g v e r y 

25 w e l l . I t has f i n a n c i a l p r o blems. And t h e r e ' s a 
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1 q u e s t i o n of who the f u t u r e o p e r a t o r w i l l be. 

2 Q. Could you d e s c r i b e i n more d e t a i l t h e 

3 f i n a n c i a l problems t h a t you r e f e r r e d to? 

4 A. That's a l l I ' ve been t o l d m a i n l y by 

5 P o r t A u t h o r i t y and C i t y of New York o f f i c i a l s , 

6 t h a t t h e company has problems, f i n a n c i a l 

7 problems. 

8 Q. And does N o r f o l k Southern a n t i c i p a t e 

9 i n v e s t i n g i n t h e o p e r a t i o n ? 

10 A. We haven't c o n s i d e r e d i t one way or 

11 a n o t h e r , we j u s t haven't c o n s i d e r e d i t , no. 

12 Q. So you're aware t h a t t h e r e are problems 

13 w i t h i t , i t might not be a v i a b l e r o u t e from east 

14 of the Hudson t o N o r f o l k Southern l i n e s ? 

15 A. I t may not be a v i a b l e r o u t e under t h e 

16 p r e s e n t o p e r a t o r . I u n d e r s t a n d some o t h e r 

17 o p e r a t o r s i n c l u d i n g t h e New York and A t l a n t i c are 

18 v y i n g t o take over t h e s e r v i c e s . I d i d not get 

19 t h e sense t h a t t h e s e r v i c e was going away. I got 

20 the sense t h a t t h a t t h e c u r r e n t o p e r a t o r might go 

21 i n t o d e f a u l t . 

22 I a l s o got t h e sense the c u r r e n t 

23 o p e r a t o r v e r y much wants t o s t a y i n b u s i n e s s . So 

24 t h e r e seems t o be a h e a l t h y c o m p e t i t i o n t o 

25 p e r f o r m t h a t s e r v i c e . The q u e s t i o n i s I don't 
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1 know who w i l l g e t awarded t h e s e r v i c e a t the end 

2 of the day. 

3 Q. Does N o r f o l k S o uthern s u p p o r t one 

4 o p e r a t o r or anoth e r ? 

5 A. We have not t a k e n a p o s i t i o n , no, we 

6 have n o t . We j u s t d o n ' t have enough f a c t s . We 

7 have not s t u d i e d i t , we don't know. 

8 Q. As f a r as t r u c k i n g as a method of 

9 t a k i n g t r a f f i c i n t o New J e r s e y , i s i t your 

10 e x p e c t a t i o n t h a t t h a t t r u c k i n g w i l l i n c r e a s e or 

decrease s i g n i f i c a n t l y a f t e r t h e t r a n s a c t i o n i s 11 

12 approved? 

12 A. We expect a s u b s t a n t i a l i n c r e a s e i n 

14 i n t e r m o d a l t r a f f i c , d i v e r s i o n s from highway. So, 

15 i n essence, the t r a f f i c i s a l r e a d y moving. But, 

16 f o r t h e long h a u l p o r t i o n , i t w i l l s h i f t t o 

17 r a i l . So t h e r e wi..^ be a l o t more r a i l t r a f f i c . 

18 That doesn't mean t h e r e ' s g o i n g t o be a l o t more 

19 t r u c k t r a f f i c because t h e t r a f f i c i s a l r e a d y 

20 moving by t r u c k . 

21 Q. So a f t e r t h e t r a n s a c t i o n , as a r e s u l t 

22 of N o r f o l k Southern's e f f o r t s t o compete f o r the 

23 east of the Hudson t r a f f i c , do you a n t i c i p a t e 

24 t h a t t h e t r u c k i n g t r a f f i c w i l l i n c r e a s e or 

25 decrease s u b s t a n t i a l l y ? 
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1 A. Our i n t e r m o d a l t r a f f i c -- what w i l l 

2 happen here i s what i s now a t r u c k movement from 

3 A t l a n t a t o Long I s l a n d we hope and we p l a n w i l l 

4 become a r a i l movement t o N o r t h e r n New Jersey and 

5 then a t r u c k movement on t o Long I s l a n d . So, i f 

6 you were s t a n d i n g a t the Verrazano Narrows 

7 B r i d g e , you would see the t r u c k . Now i t comes 

8 a l l t h e way from A t l a n t a over t h e highway. 

9 I n th e f u t u r e we would hope and our 

10 plans a r e f o r i t t o come by r a i l t o N o r t h e r n New 

11 Jersey and go across the b r i d g e s t i l l by t r u c k . 

12 As the markets grow, t o t a l volumes w i l l 

13 i n c r e a s e . That's how t h a t works. 

14 Q. Are t h e r e p a r t i c u l a r l i m i t a t i o n s w i t h 

15 r e s p e c t t o t h e commodity t y p e t h a t can be shipped 

by t r u c . s t o and from east of t h e Hudson area? 

A. There are r e s t r i c t i o n s on the t u n n e l s . 

I'm sure a HAZMAT can't be s h i p p e d , but I don't 

know of any r e s t r i c t i o n s on th e Verrazano Narrows 

Bridge or 1-84 I t h i n k up i n Newburgh. And t h a t 

crosses Tappan Zee down I used t o l i v e up a t 

16 

17 

18 

19 

20 

21 

22 C r o t o n . 

23 L e t ' s see. The Tappan Zee B r i d g e . 

24 T a r r y t o w n , b i n g o . So t h e r e a r e t h r e e b r i d g e 

25 c r o s s i n g s . And you can go a c r o s s t h e George 
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1 JUDGE LEVENTHAL: A l l r i g h t . Mr. Harker? 

m MR. HAR.KER; Should : do that now? Okay. 

3 MR. DOWD: Sute. 

• 4 MR. HARKER: Mr. Dowd on behalf of New 

1 York State also propounded some in t e r r o g a t o r i e s w i t h 

_ 6 respect to any agreement and document requests as well 

7 wit h respect to any agreement that we rr.ight have with 

1 New York and A t l a n t i c .Railroad. 

1 9 I arr. informed by CSX that there i s no 

10 agreement betweer. CSX and New York and A t l a n t i c 

Railroad which would preclude the exercise by New York 

H and A t i a n t i c Railroad of trackage rig.hts granted to i t 

13 by the Board should the Board conclude at the 

14 conclusion of t h i s proceeding t.hat that's what i t 

1 wanted tc do. And i t was Tr,y understanding on the 

basis of that representation that y.r. Dowd was w i l l i n g 

17 to wit.hdraw the motion with respect t c the New York 

m 18 and A t l a n t i c . 

1 In addition, l e t me go on to say that CSX 

20 also does net have an agreement -- that didn't quite 

• 21 come out r i g h t . Neither does CSX have an agreement 

I 22 w i t h t.ne Anaccstia and Pa c i f i c , which i s the New York 
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and A t l a n t i c Railroad's parent company, which would 

• 
preclude the exercise by the New York and A t l a n t i c 

3 Railroad of trackage r i g h t s granted t c i t by the Board 

• 4 pursuant to t h i s proceeding. 

I In addition, the CSX does have a 

• ̂ 
settlement agreement v;ith the Chicago South Snore 

7 

1 
Railroad, which operates out i n Chicago. They don't 

operate i n New York. 

1 I understand Mr. Dowd's concern was that 

10 there might be something i n that settlement agreement 

• 11 since the Chicago r a i l r o a d i s an a f f i l i a t e of the New 

1 '^^ York and A t l a n t i c that m.ight have precluded i n some 

i n d i r e c t or d i r e c t way New York and A t l a n t i c from 

14 exercising trackage r i g h t s granted to i t by the Board. 

1 I .have informed him that that i s not the 

1 '''̂  case. The settlement agreemient wit.h Chicago does not 

: 17 involve and does not mention the New York and A t l a n t i c 

• 18 Railroad. 

MR. DOWD: Just subject to the 

20 c l a r i f i c a t i o n that the trackage r i g h t s tc which Mr. 

• 21 Harker r e f e r s are the r i g h t s requested by the state i n 

P 22 i t s responsive app l i c a t i o n . 
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• 
MR. HARKER: I agree. 

• 
MR. DOWD: Ai:d w i t h that c l a r i f i c a t i o n , we 

3 accept that s t i p u l a t i o n and w i l l withdraw the document 

• 4 request. 

I JUDGE LEVENTHAL: A l l r i g h t . Very w e l i . 

• 6 Does t h i s order now moot also the Philadelphia 

7 B e l t l i n e Railroad and New York Economic Development 

1 Corporation motions? 

MR. SPITULNIK: Yes, Your Honor, i t does. 

10 JUDGE LEVEKTHAL: A l l r i g h t . Sc that's 

• disposed of . The reasons I am. ordering discovery are 

that I f i n d that the need to know outweighs a l l the 

other considerations argued by Mr. Harker i n t h i s 

14 matter. I f i n d that the information sought i s 

1 relevant cr may lead to relevant information m t h i s 

1 16 matter. 

17 A l l r i g h t . That disposes cf t.hose 

S 18 motions. 

1 MR. DOWD: Thank you. Your Honor. 

20 MR. SPITULNIK: Thank you. Your Honor. 

21 MR. HARKER: Your Honor, t h i s i s --

P 22 JUDGE LEVENTHAL: Now we have the 
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SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTTROL AND OPERATING LEASES/AGREEMENTS --
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COMMENTS OF 
THE FORT ORANGE PAPER COMPANY 

SUPPORTING THE STATE OF NEW YORK 

Pursuant t c the schedule adopted by the Surface 

Transportation Board ("the Board") on July 23, 1997, Fort Orange 

Paper Company ("Forge") o r i g i n a l l y f i l e d comments i n the above-

captioned proceeding on October 21, 1997. Forge opposed the 

ac q u i s i t i o n and p a r t i t i o n of Consolidated Rail Corporation 

("Conrail") by CSX Transportation ("CSX") and Norfolk Southern 

Railroad ("NS") absent a grant of lo c a l trackage r i g h t s on 

Conrail's Albany-New York Hudson Divis i o n to Canadian Pacific 

Railway ("CP Rail") and the New York State Department of 

Transportation ("NYSDOT") or i t s designee. Forge also opposed 

the CSX/NS Conrail a c q u i s i t i o n and p a r t i t i o n without the 

imposition of the t r a f f i c and rate conditions discussed i n those 

comments. 



On October 21, 1997, NYSDOT f i l e d a Responsive 

Appl i c a t i o n seeking l o c a l trackage r i g h t s f o r i t or i t s designee 

on Conrail's Hudson Div i s i o n . These r i g h t s would extend between 

( i ) the point of connection with the Delaware & Hudson Railway 

("D&H") at CP-160 near Schenactady, NY and CP-75 near 

Poughkeepsie, NY; ( i i ) between the point of connection with D&H 

at Selkirk Yard and CP-75 near Poughkeepsie, NY; and ( i i i ) 

between Mott Haven Junction, NY and the point of connection with 

the l i n e s of the Long Island Rail Road near Fresh Pond, NY via 

Harlem River Yard.- Als^ sho r t l y a f t e r October 21, 1997, Forge 

learned that CP Rail executed a settlement agreement with CSX 

with the r e s u l t that i t did not submit any Responsive Application 

fo r l o c a l trackage r i g h t s on the Hudson Div i s i o n . Under the 

Board's July 23, order, Forge i s e n t i t l e d to submit and i s now 

submitting a d d i t i o n a l comments l i m i t e d to these developments. 

Forge has c a r e f u l l y reviewed NYSDOT's f i l i n g . Forges 

believes that NYSDOT's application w i l l go a long ways towards 

resolving the competitive problems suffered by "East of the 

Hudson" p a r t i e s such as i t s e l f . Because NYSDOT i s the only party 

seeking trackage r i g h t s over the Hudson Division, i t i s 

imperative that the Board grant i t s a p p l i c a t i o n i n order to 

insure competitive r a i l service. 

' Metro-North Commuter Railroad "Metro-North") has 
agreed to grant NYSDOT lo c a l trackage r i g h t s over the portion of 
the Hudson D i v i s i o n between Poughkeepsie and Mott Haven which i t 
controls and operates pursuant to a long term lease. NYSDOT 
seeks a declaration from the Board that Metro-North may grant 
u n r e s t r i c t e d trackage r i g h t s over these l i n e s to a r a i l c a r r i e r 
other than Conrail or CSX. 



THE NYSDOT RESPONSIVE APPLICATION 

As the Board i s aware from previous f i l i n g s . Forge i s 

small business and r a i l f r e i g h t customer of Conrail located at 

Castleton-on-Hudson, NY, j u s t South of Rensselaer on the East 

Side of the Hudson River. There i t manufactures clay coated, 

recycled box board f o r packaging food, hardware, and other 

consumer products. Forge u t i l i z e s Conrail f o r inbound loads of 

kaolin clay and scrap paper used i n manufacturing i t s product. 

Forge uses motor c a r r i e r service t c ship i t s outbound product. 

For a l l p r a c t i c a l purposes, Conrail presently has an e f f e c t i v e 

monopoly over many of Forge's inbound 'raw material) 

transportation needs. Conrail's monopoly i s i n due i n part to 

the .act that i t i s the only r a i l c a r r i e r serving Forge's plant, 

that many of Forge's suppliers cannot or do not wish to use motor 

c a r r i e r service to transport material to Forge, and that Forge's 

plant i s not equipped to handle inbound truckloads of raw 

material. See V e r i f i e d Statement of Daniel D. Lu i z z i , attached 

hereto. 

Forge's two p r i n c i p a l inbound f r e i g h t shipments -- clav 

and waste paper -- are exempt from regulation. 4. CFR 1039.11; 

Rail Exemption - Transp. Of Selected Commodity Groups, 9 I.C.C.2d 

969 (1993). In deciding to exempt these commodities from 

regulation, the Board's predecessor agency the I n t e r s t a t e 

Commerce Commission reasoned that the shippers and receivers 

of these commodities enjoyed numerous competing transportation 

a l t e r n a t i v e s . Accordingly, the ICC concluded that market forces 



i n the form of vigorous competition o f f e r e d by other c a r r i e r s and 

modes were s u f f i c i e n t to constrain the rates offered by serving 

r a i l c a r r i e r s and insure high q u a l i t y service. To the extent 

that market forces were inadequate to regulate rates and service, 

the exemption provisions of the former 49 U.S.C. 10505 [now 49 

U.S.C. 10502] contained a mechanism (subsection (d) ) to al''ow 

p a r t i e s to p e t i t i o n the ICC (and now the Board) to revoke an 

ex mption and f i l e a rate complaint. 

In r e a l i t y . Forge's inbound t r a n s p o r t a t i o n needs are 

captive to Conrail's service as noted above. Should t h i s 

a p p l i c a t i o n be granted without conditions, CSX's monopoly w i l l 

merely replace that of Conrail and nothing else w i l l change. 

Moreover, i f case precedent i s any in d i c a t i o n . Forge has no 

reason to expect that i t w i l l have any more success i n revoking a 

commodity exemption than the other few p e t i t i o n e r s who have 

sought such action from the ICC or the Board. See, e.g.. Rail 

Exempt Misc. A g r i c u l t u r a l Commodities. 8 l.C.C. 674 (1992); ICC 

Docker No. 4 0774, American Rail Heritage. Ltd. D/B/A Crab Orchard 

S Egyptian Railroad. Transportation Concepts. Inc.. AnH the 

Grafton & Upton Railroad Company v. CSX Transportation. Inc. 

(served June 16, 1995). Accordingly, Forge regards NYSDCl's 

requested r e l i e f as the only p r a c t i c a l s o l u t i o n f o r i t s 

competitive problems. 



Forge's Oc';ober P."". comments address four p a r t i c u l a r 

concerns.- F i r s t , the "East of Hudson" customers w i l l be at a 

competitive disadvantage because t h i s transaction appears to give 

r a i l customers west of the Hudson River competitive r a i l service 

which the "East of Hudson" customers w i l l lack. CP Rail's 

Responsive A p p l i c a t i o n wouj.d have addressed that concern by 

giv i n g many customers including Fort Orange access to at least 

two competing r a i l r o a d s (CSX d i r e c t , NS through CP Rail, and also 

CP Rail d i r e c t ) . I n view of the fact that CP Rail did not f i l e a 

Responsive Ap p l i c a t i o n seeking access to the Hudson Division, a 

grant of NYSDOT's ap p l i c a t i o n i s the only way to ensure 

competitive r a i l service f o r "East of Hudson" customers such as 

Forge. 

I . second widely held concern involves what has come to 

be known as "1 to 2 service." This term refers to those 

s i t u a t i o n s where one c a r r i e r such as Conrail presently handles an 

en t i r e move from o r i g i n to destination and, as a re s u l t of t h i s 

Conrail transaction, that haul w i l l be divided amongst two 

c a r r i e r s . The d i v i s i o n of Conrail proposed here i s more or less 

unique i n the h i s t o r y of ICC or STB regulated r a i l mergers. 

While previous transactions may have involved some minor l i n e 

^ Forge also noted i n i t s October 21 comments that a 
grant of CP Rail's Responsive Application would make a v - l i a b l e to 
Forge d i r e c t service to and from both suppliers and customers i n 
eastern Canada located on CP R a i l . Conrail's present p r i c i n g 
p o l i c i e s discourage t h i s t r a f f i c . Direct connections at Albany 
between NYSDOT or i t s designated c a r r i e r and CP Rail w i l l 
f a c i l i t a t e movement of that t r a f f i c . 



d i v e s t i t u r e s , t h i s a c q u i s i t i o n marks the f i r s t major instance 

where one company was divided more or less evenly among two or 

more c a r r i e r s . Technically, the i n s t a l l a t i o n of a second 

competing c a r r i e r on the Hudson D i v i s i o n w i l l not cure the "1 to 

2 service" problem. Assuming that the transaction was approved 

without conditions, a move today from Lancaster or Hazleton, PA, 

to Forge's Castleton, NY, plant (an a l l Conrail move) would 

e n t a i l two c a r r i e r s . That t r a f f i c would move by NS Irom 

Pennsylvania to Selkirk' and by CSX from Selkirk to Castleton. 

I f the NYSDOT app l i c a t i o n i s granted, whoever i s NYSDOT's 

designated c a r r i e r would handle the t r a f f i c between Selkirk and 

Forge's plant. While the f r e i g h t would be ph y s i c a l l y 

interchanged between two or more c a r r i e r s , i t i s l i k e l y that the 

p a r t i c i p a t i n g c a r r i e r s w i l l necotiate marketing arrangements (a 

haulage agreement, revenue factor , or s i m i l a r arrangement) that 

w i l l give Forge many of the advantages of single l i n e service. 

Although NS and CSX could j u s t as well agree to such j o i n t l i n e 

solutions, they have not done so to date to the best of Forge's 

knowledge. NS and CP Rail have." 

Forge's t h i r d concern involves the loss of Conrail as a 

"neutral connection" to e i t h e r CSX or NS on t r a f f i c to or from 

the South. A:; Danel Luizzi has previously t e s t i f i e d , the bulk 

Under a haulage agreement negotiated Detween NS and CP 
Rail, CP Rail would handle NS' t r a f f i c over i t s l i n e between 
?.:r.':r.^r.ton and S e l k i r k . 

Forge understands that the CP Rail settlement agreement 
v.^t^ CS/. may include s i m i l a r arrangements but i t i s unfamiliar 
with the d e t a i l s . 



of Forge's inbound t r a f f i c has been kaolin clay o r i g i n a t i n g at 

points on NS. See Lu i z z i V.S. dated October 21, 1997, at 2. I f 

Conrail's a c q u i s i t i o n i s approved without conditions, Forge w i l l 

be at a decided disadvantage. CSX which does not d i r e c t l y serve 

these o r i g i n s w i l l want the longest haul possible. I t w i l l want 

to handle the t r a f f i c from an NS/CSX interchange i n the Deep 

South dire*-- to Castleton. NS w i l l have such a small part of the 

haul that i t m.ay lose i n t e r e s t i n p r i c i n g the t r a f f i c at 

competitive l e v e l s . Conversely, i f NS hauls the t r a f f i c most of 

the way to Castleton, CSX may want or need such a high switching 

rate i n the Albany area, that t h i s t r a f f i c becomes un a t t r a c t i v e . 

For the reasons stated above. Forge believes that granting the 

NYSDOT Responsive Application w i l l address t h i s concirn. Forge 

w i l l have d i r e c t CSX access on any t r a f f i c having CSX o r i g i n s . 

Conversely, i t anticipates that the c a r r i e r designated by NYSDOT 

w i l l give i t e f f e c t i v e access to CP Rail at Albany and, through 

I t , NS. 

Fi n a l l y , i n i t s p r i o r comments. Forge expressed great 

concern that CSX would view the Hudson Division as sort of a 

"poor s i b l i n g " to the River Division which runs on the West Side 

of the Hudson River between Selkirk and Jersey City. The grant 

of NYSDOT's ap p l i c a t i o n w i l l ensure that there are two railroads 

vying f o r shipper's t r a f f i c . This increased l e v e l cf competition 

should be s u f f i c i e n t to ensure that CSX stays s u f f i c i e n t l y 

i nterested i n the Hudson Di v i s i o n to rescue i t from the branch 



l i n e status i t had achieved under Conrail. Competition from both 

CSX and NYSDOT's designated c a r r i e r hopefully should ensure rate 

competition^ freedom from l i g h t density surcharges, good t r a n s i t 

times, service r e l i a b i l i t y , and adequate frequency. 

CONCLUSION 

Forge appreciates the opportunity to express ^cs 

concerns over the a c q u i s i t i o n and operation of Conrail by CSX and 

NS. For a l l of the reasons stated above. Forge supports the 

Responsive Ap p l i c a t i o n f i l e d by NYSDOT as the most e f f e c t i v e 

means of assuring that p a r t i e s East of the Hudson River such as 

i t s e l f get the same competitive oenefits that many parties West 

of the Hudson River w i l l soon enjoy. 

Respectfully submitted. 

Q 

John D. Heffner 
REA, CROSS & AUCHINCLOSS 
Suite 420, 1920 N St., N.W, 
Washington, D.C. 20036 
(202) 785-3700 

Counsel f o r 
Fort Orange Paper Company 

Dated: December 15, 1997 

i- 3rge shares the concerns of many shippers who worry 
that the premium paid by CSX and NS f o r control of Conrail w i l l 
be r e f l e c t e d i n higher rates. 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y that I have t h i s 15th day of December 

1997 ser'̂  ed the foregoing document upc.i a l l p a r t i e s of record i n 

t h i s proceeding oy mailing a copy thereof f i r s t class mail, 

properly addressed with postage prepaid. 

9 ̂ -^/1 
Johjji D. Heffner 



VERIFIED STATEMENT 
QF 

DANIEL D. LUIZZI 

1. My name i s Daniel D. L u i z z i . My business address i s 

1900 River Road, Castleton, NY 12033. I am employed as Director 

of Operations f o r Fort Orange Paper Company ("Forge"). I am the 

very same Daniel D. Luizz i who prepared a V e r i f i e d Statement on 

October 21, 1997, and caused t h c t statement and the related 

Comments to be f i l e d with the Surface Transportation Board. 

2. I have reviewed the Responsive Application f i l e d i n 

these proceedings by the New York State Department of 

Transportation. I t i s my understanding from ccunsel that CP Rail 

which had been considering f i l i n g a Resporvsiv3 Application with 

the Board seeking l o c a l service trackage r i g h t s from Selkirk to 

New York City on Conrail's Hudson Di v i s i o n has decided not to do 

so. Forge e n t h u s i a s t i c a l l y endorses NYSDOT's application as the 

only way to ensure competitive r a i l service to shippers such as 

I t s e l f on the East Side of the Hudson River. 

3. My reason i n submitting t h i s f u r t h e r statement here i s 

to impress upon the Board the e f f e c t i v e transportation monopoly 

which Conrail presently has over much of Forge's inbound t r a f f i c . 

I f CSX acquires Conrail's Hudson D i v i s i o n l i n e s and operations 

without the sort of conditions requested i n NYSDOT's Responsive 

Application, that monopoly w i l l be perpetuated. 

4. Conrail presently has a r a i l transportation monopoly 

over Forge's t r a f f i c due to the si.nple fact that i t i s the only 

r a i l c a r r i e r serving Forge's plant. I t has an e f f e c t i v e 



t r a n s p o r t a t i o n monopoly as well because many of Forge's suppliers 

cannot or do not wish to use motor c a r r i e r service to transport 

inbound material to Forge. In other words, i f Forge had no r a i l 

access, i t would be severely l i m i t e d as to the number of 

suppliers w i t h wnom i t could do business Having that r a i l 

access gives Forge a greater choice of raw material suppliers. 

Also Forge's plant i s an older f a c i l i t y not equipped to handle 

inbound truckloads of c e r t a i n raw materials. In order tc handle 

these products, i t must transload them from trucV- to a company 

owned r a i l l i n e which serves i t s plant buildings. I t then moves 

t h i s t r a f f i c around i t s plant by r a i l . 

4. I t i s f o r these reasons that Forge requires competitive 

r a i l service. Truck service does not provide e f f e c t i v e 

competition to r a i l on inbound t r a f f i c . A grant of NYSDOT's 

appl i c a t i o n ensures that Forge w i l l have competitive r a i l 

service. 



1 2Ĵ K;/97_ j(o\ iz xj jKi r,iH 7̂ ^ j i a j FT ORAVCF PAPFR ro 
12-1.2-199'^ 0S:40P1 TRCT RLO. CK."JS5 S. PUO-INCtOSS TH 

VBkit'iCATiON 

151fc'i'.t-̂ 4l94 F . l l 

' vx>Cw-t-~< - ^ i ' ^ ' l duly worn, cteposee »nd 

sayr, ch^t'hft t 2 i r ^ t h « foregoing stat«n«nt, kiows r.h* £act# 

sertc><5 r.h«re are true and that the sane ara trie aê ^<fâ ed. 
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December 15, 1997 

DEC 1 IW 

I 3 J Public F̂ GCcrd 

HAND DELIVERY 

The Honorable Vemon Williams 
Secretary 
Surface Transportation Boar.l 
1925 KStreet, N.W. 
Washington, D.C. 20423-0001 - j ~' 

Ri;: STB I inance Docket No. 33.1Si{.'4 SXCORPORATiON AND CSX 
I RANSPORTATIONTNC. NORI OI.K SOliTlll RN CORPORA l ION AND 
NORFOLK SOU I IIKRN RAILWAY COMPANY-CONTROL AND 
OPl RA I ING Li;ASr.S/A(iRi;i:Mi:NI S--tONRAIL INC:. AND 
C O N S O L I D A T I ; D R A I L CORPORA I I O N 

Dear Secretary Williams: 

Enclosed for filing please find the original and 25 copies of the Responsive of New 
England Central Railroad, Inc., to the Joint Resporsive Applica ion of the State of New York 
and the New York City Economic Development Corporation. A i . ^ enclosed is a 3.5 inch 
diskette containing the filing in WordPerfect 5.2. 

Please time and date stamp the extra copy of the filing and retum it with our messenger. 

If you have any questions, please contact me. 

Respectfully, 

Kar! Morell 
Attomey for: 
NEW ENGLAND CENTRAL RAILROAD, INC. 

33388LTI VW 
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CSX CORPORATION AND CSX TRANSPORTATION, INC 
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Cf)NRAIL INC. AND CONSOLIDA FED RAIL CORPORATION 

STB FINANCE DOCKET NO. 33388 (SUB-NO. 69) 

THE STATE OF NEW YORK. BY AND THROUGH ITS DEPARTMENT OF 
I RANSPOR l A l ION - I RACKACiL RIGHTS OVER LINES OF CONSOLIDATED RAIL 

CORPORA HON AND DECLARA HON C 0 N C 1 : R N I N G TRACKAGE RIGHTS 
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Karl Morell 
Of Counsel 
Ball Janik LLP 
Suite 225 
MSS f- Street N.W. 
Washington. D.C. 20005 
(202)638-3307 

Attorney for: 
NF W F.NCil.AND CENTRAL 
RAILROAD, INC. 

Dated: December 15. 1997 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TR.ANSPORTATION. INC., 
NORFOLK SOI ITHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES/AGREEMENTS-
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

STB FINANCE DOCKET NO. 33388 CAJB-NO. 69) 

THE STATE OF NFW YORK, BY AND I HROUGH 11S DEPARTMENT OF 
TRANSPOR I ATION - TRACKAGE RIGHTS OVER LINES OF CONSOLIDATED RAIL 

CORPORA IKJN AND DIX LARAHON CONCIIRNING FRACKAGE RIGHTS 
RESTRIC HONS ON LINES OF METRO-NORTH COMMUTER RAILROAD COMPANY 

RESPONSE OF NEW ENCiLAND CENTRAL RAILROAD. INC., TO THE JOINT 
RESPONSIVE APPLICAI ION OF 1 HE S FA I E OF NF W YORK AND THE NEW YORK 

c n Y ECONOMIC I ) E V E L 0 P M 1 : N F CORPORA 1 ION 

Pursuant to Decision No. 12 in this proceeding. New England Central Railroad. Inc. 

( " N I A ' R " ) . hereby submits its Response to the Joint Responsi .e Application (NYS-11/NYC-lO) 

filed by the State of New York, acting by and through its Depanment of I ransportation ("New 

York") and the New York City Economic Development Corporation ("NYCEDC") tm October 

21. 1997. 



BACKGROUND 

NEC R is a Class III rail carrier providing rail service over approximately 343 miles of 

track in the States of Vermont, New Hampshire. Massachusetts and Connecticut. On October 12, 

1997. NECR filed its Responsive Application seeking limited trackage rights between Palmer, 

Massachusetts and the New Jersey/New York Shared Assets Area via West Springfield. 

Massachusetts and Albany. New York. NECR is seeking these trackage rights to remedy certain 

anticompetitive effects ofthe proposed division of Conrail by CSX and NS' ("Primary 

T<-3nsaction"). to ameliorate the loss of essential rail service on the NECR rail sy stem, and to 

improve the operating economies and efficiencies of shortline railroads in the New England area. 

As explained in NECR's Responsive Application, the Primary Transaction, if approved 

without appropriate conditions, would competitively disadvantage shippers and shortline 

railroads in the New England area by arbitrarily creating a competitive divide along the Hudson 

River. Shippers located in certain areas west ofthe Hudson River would benefit from rail 

competition and enjoy reduced rates and improved rail service. Shippers and shortlines east of 

the Hudson River would remain captive to a single Class I carrier and, thus, be competitively 

disadvan iged vis-a-vis their competitors open to rail competition. In addition, shippers in New 

England would lose their current options of forwarding traffic via Conrail to either CSX or NS. 

Once CSX replaces Conrail. CSX will have a strong economic incentive to favor its own routes 

and disadvantage routings to NS and other carrier destinations. 

' C onraii Inc and C'Dnsolidaled Rail Corporation are referred to as Conrail: CSX Corporation and CSX 
Transportation. Int are referred to as CSX; and Nortolk Southem Corporation and Norfolk Southem Railway 
Companv are referred to as NS. 
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In their Joint Responsive Application, New York and NYCEDC seek unrestricted 

trackage rights in favor of a rail carrier other than Conrail or CSX to be designated jointly by 

New York and NYCEDC between: (1) the point of connection with the Delaware & Hudson 

Railway ("D&H") at CP-160 near Schenectady, New York and CP-75 near Poughkeepsie. New 

York: (2) the point of connection with D&H at Selkirk Yard and Ci'-75 near Poughkeepsie. New 

York; and (3) Mott Haven Junction. New York and the point of connection with the lii.^s ofthe 

Long Island Railroad near Fresh Pond, New York via the Harlem River Yard. NYS-1'./NYC-10 

at 1-2. 

As with the relief requested by NECR. New York and NYCEDC seek to introduce 

competitive rail service east of the Hudson River. T he trackage rights sought by New York and 

NYCEDC are intended to ameliorate the same anticompetitive impacts ofthe Primary 

Transaction on shippers located east ofthe Hudson River that were identified by NFX'R in its 

Responsive Application. .Sec NYS-1 l/NYC-IO at 4-5. and 7-9; and NYS-10 Argument at 13-20. 

RKSPONSE OF NFXR TO JOINT RESPONSIVK APPLICATION 

NIXR shares many ofthe concerns expressed by New York and NYCEDC concerning 

the anticompetitive effects that would result from the lack of rail competition and the substitution 

of CSX for Conrail east ofthe Hudson River. While the geog.aphic focus ofthe trackage rights 

sought by NFX'R is largely different than the trackage rights sought by New York md NYCEDC 

(NECR seeks relief for shippers and shortlines in the New England states wherea.s New York and 



NYCEDC seek relief for shippers in New York City. Long Island and the Hudson Valley 

counties east ofthe Hudson River), the trackage rights requests are compatible and 

complementary. NECR, therefore, supports the Joint Responsive Application of New York and 

NYCEDC. 

NECR's Responsive Application and the Joint Responsive Application have the common 

goal of rectifying similar anticompetitive impacts of the Primary Transaction east of the Hudson 

River. In its Responsive Application. NECR explained that the Primary Transaction, if approved 

without appropriate conditions, would competitively disadvantage shippers and shortlines in the 

New England area in at least two fundamental respects. First, shippers in New England would be 

competitively disadvantaged vis-a-vis their competitors located in areas west of the Fludson 

River that will be opened to rail competition. Second, the substitution of CSX for Conrail would 

exacerbate the competitive disadvantage, since Neu England would no longer have available the 

services of a Class I ':arrier that is indifferent to routings over other connecting rail carriers. .See 

NIX'R-4 at 5-8; V.S. Carlstrom at 7. 

In the Joint Responsive Application and the Comments submitted by New York, the same 

concems are raised. For example. New York and NYCEDC demonstrated the severe competitive 

disadvantage shippers located immediately east of the Hudson River would suffer vis-a-vis their 

counterparts in the New Jersey/Mew York Shared Assets Area. .SVv NYS-11/NYC-10 at 7-10; 

and NYS-10 Argument at 13-20. New York and NYCEDC also explained at length how ihe 

substitution of CSX for Conrail vvould exacerbate the competitive disadvartaj e for shippers 

located east ofthe Hudson River. See e.g., NYS-11/NYC-10 V.S. Robertson at 4-7. 



NECR and New York/NYCEDC share a commonality of interests: extending similar 

benefits of intramodal rail competition to shippers and shortlines east of the Hudson River that 

CSX a.nd NS propose to confer on shippers west of the Hudson River. Given this commonality 

of interests, NECR joins in, and fully supports, the tiackage rights sought by New York and 

NYCEDC. 

Apparently, there is a short segment of track over which both NECR and New 

York/'NYCEDC seek trackage rights: the Conrail line segment between CP-187, east ofthe 

Hudson River, and Selkirk Yard. NECR sees no conflict in these limited overlapping requests 

and does not expect any operational problems if both requests are granted. NECR anticipates 

handling only two trains a day. one each way, over this line segment. NECR-4. Exhibit 15 at I . 

Similarly, New York and NYCEDC anticipate that up to two additional trains will move over 

this segment under their requested trackage rights. NYS-11/NYC-10 at 9. Accordingly, NECR 

views the trackage rights it seeks to be operationally compatible with those sought by New York 

and NYCEDC. To ensuu that there are no operational conflicts. NECR hereby commits not to 

seek any preferential access to the line between CP-187 and the Selkirk Yard. If the trackage 

rights requests in both NYS-1 l/NYC-IO and NECR-4 are granted. NECR proposes to operate 

over that line segment on an equal and non-discriminatory basis with the carrier jointly 

designated by New York and NYCEDC. 



CONCLUSION 

For the reasons explained above. NECR supports the Joint Responsive Application of 

New York and NYCEDC. The trackage rights sought by New York/NYCEDC are compatible 

with, and complimentary fo, the trackage rights sought by NECR. Both sets of trackage rights 

seek to ameliorate the same competitive problems the Primary Transaction would cause to 

shippers and shortlines east ofthe Hudson River. 

Respectfully submitted. 

KARL MORELL 
Of Counsel 
BALL JANIK LLP 
1455 I Street. N.W. 
Suite 225 
Washington. D.C. 20005 
(202)638-3307 

Attornex for: 
Ni:W ENGLAND CEN I RAL 
RAILROAD. INC. 

Dated: December 15. 1997 



CERTIFICATE OF SERVICE 

I hereby certify that on this 15th day of December. 1997.1 caused a copy ofthe Response 

of New England Central Railroad, Inc. to the Joint Responsive Application of the State of New 

York and the New York City Economic Development Corporation (NECR-7) to be served on 

Administrative Law Judge Jacob Leventhal and al! Parties of Record 'oy first class mail, postage 

prepaid. 

Karl Morell 

NhCR-7.DOC 
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t n SIXTEENTH STREET, N.W.. WASHINGTON. D C 20006- .*03 (202) «3S-»000 

FACSIMILE {•302)fiS-t'U 

INTEHNET kur:"wfn,.kormil.com 

CHICAOO OFFICE THIEE FIIIT NATIONAL PLAZA 
OETIOIT OFFICE 3100 UVEtNOIS fUUE 330 TIOY. Ul MOU 1220 

MJCIA M SERFATY 
(202) g3S-S049 

October 21. 1997 

Vemon A. Williams, Secretary 
omce of the Secretary 
Case Control Branch 
ATTN: STB Finance Docket No. 33388 
Surface Transportation Board 
1925 K Street. N.W. 
Washington. D.C. 20423-0001 

Re: CSX Corporaiion and CSX Transportation Inc., Norfolk Southern 
Corporation and Norfolk Southern Railway Company - Control and 
Operating Leases/Agreements - Conrail Inc. and Consolidated Rail 
Corporation. Finance Docket No. 33388 (Sub-Noii Cl n i 691 

Request for Waiver of Filing Fee 

Dear Secretary Williams: 

Accompanying this letter is an ongin J and twenty-five (25) copies of the Joint 
Responsive Application of the Slate of New "ork and the New York City Economic 
Development Corporation (NYC-10 and NYS-11) for filing in the above-referenced 
dockets. To this letter I am attaching a check in the amount of $4,700.00 as the 
required filing fee under 49 C.F.R. s 1002.2(0(40)(v) for the Joint Responsive 
Application. However, pursuant to 49 C.F.R. § 1002.2(e). NYCEDC hereby requests a 
waiver of this fee on the ground that it is acting on behalf of the City of New York. New 
York, a local government entity. While .NYCEDC is itself a private non-profit 
corporation created by the City of New York, see Description of Responsive Application 

^ To Be Filed By The New York City Economic Development Corporation (NYC-2) at 1 
^ — (filed Aug. 22, 1997). it entered an appearance in this proceeding specifically on behalf 

of the City of New York, see Notice of Intent to Participate of the New York City 
Economic Development Corporation (NYC-1) (filed June 2.1997). rather than in its own 
interest. \ 

11 '̂̂ ^**' 

0S26I0 I 



Secretary Williams 
October 21, 1997 
Page 2 

Granting a waiver of this filing fee would be in the best interest of the public 
because ofthe Ciiy's status as a governmental entity and because ofthe public Interest 
functions of NYCEDC. Had the City entered an appearance in this proceeding in its 
own name, rather than through NYCEDC, It would be automatically exempt from the 
filing ofthe fee under 49 C.F.R. § 1002.2(e)(1) as a local govemment entity. Instead, 
It became a party of record Lhrough NYCEDC, whose mission Is to serve as a catalyst 
for public and private Investment to promote the long temi viability ofthe City, and to 
attract and provide opportunities to the City's businesses and citizens. See NYC-2 at 
1. As part of that public Interest mission, NYCEDC Is responsible for securing 
transportation access to the region's markets and overseeing the City's freight 
transportation and distribution faculties. Id. at 1-2. Therefore. NYCEDC is advancing 
the public-oriented governmental Interests of the City in this proceeding, and merits a 
waiver ofthe filing fee. Indeed, denial of this request for wzdver would subject the City 
to different treatment relative to other similarly situated govemmental pai .les in ihis 
proceeding, one of whic*: is the State of New York. NYCEDC's co-responsive applicant 
here. 

In sum. because NYCEDC Is acting on behalf of the City of New York. New York 
In this proceeding, it requests a waiver of the enclosed filing fee for its Responsive 
Application. 

Sincerely. 

l/\f :• \'\^^\\^ 
Alicia M. Serfaty 

Enclosures 

cc: The Honorable Jacob Leventhal 
All parties of record 
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