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INTRODUCTION 

Since the b i r t h of the r a i l r o a d i n d u s t r y i n the ] 8 i 0 s , 

the f o r t u n e s of New York and those of the r a i l r o a d i n d u s t r y have 

been c l o s e l y i n t e r t w i n e d . New York's long t r a d i t i o n of i n d u s t r i 

a l l e a d e r s h i p has been enabled i n la r g e p a r t by i t s network of 

r a i l c a r r i e r s , which l i n k e d j t ; - • r j o r m e t r o p o l i t a n areas and 

connected those areas v^ith o t h e r n a t i o n a l and i n t e r n a t i o n a l 

commercial centers. When the economic events of the 1970s 

threatened the very e x i s t e n c e of the r a i l r o a d s s e r v i n g the State, 

New York stepped up and provided major amounts of funding which 

in s u r e d the c o n t i n u a t i o n of e s s e n t i a l i n t r a - and i n t e r s t a t e 

r a i l r o a d s e r v i c e s , u n t i l .^uch time aa the Federal Government 

implemented i t s own solut inn through l e g i s l a t i o n l e a d i n g t o the 

c r e a t i o n of C o n r a i l ' and Amtrak. Following C o n r a i l ' s c r e a t i o n . 

New York invested hundreds of m i l l i o n s of a d d i t i o n a l taxpayer 

funds i n i t s r a i l r o a d s . New Yoi'k's i n t e r e s t i n r a i l r o a d maf'ers 

i s second t o none, and comprehensively encompasses f r e i g h t , 

passenger, s a f e t y and environmental c o n s i d e r a t i o n s . 

As a consequence of i t s very s u b s t a n t i a l stake i n the 

t r a n s a c t i o n proposed by A p p l i c a n t s , New York lias p a r t i c i p a t e d 

a c t i v e l y i n a l l phases of the proceedings before the Board. Led 

by i t s Governor, George E. P a t a k i , New York f i l e d Comments, the 

J o i n t Responsive A p p l i c a t i o n , a J o i n t Rebuttal Statement i n 

As used h e r e i n , " C o n r a i l " r e f e r s t o C o n r a i l I nc. and 
Consolidated R a i l C o r p o r a t i o n . "CSX" r e f e r s t o CSX C o r p o r a t i o n and 
CSX T r a n s p o r t a t i o n , I nc. "NS" r e f e r s t o N o r f o l k Southern Corpora
t i o n and N o r f o l k Southern Railway Company. C o l l e c t i v e l y , C o n r a i l , 
CSX and NS (-'fe r e f e r r e d t o as " A p p l i c a n t s " . 



support of t h a t A p p l i c a t i o n (NYS-24/NYC-17), and Comments on the 

Section of Environmental \ n a l y s i s ' D r a f t Environmental Impact 

Statement (NYS-26). I n support of i t s p o s i t i o n s before the 

Board, New York sponsored or co-sponsored the t e s t i m o n i e s of 

f i f t e e n (15) d i f f e r e n t witnesses, i n c l u d i n g p u b l i c o f f i c i a l s , 

r e p r e s e n t a t i v e s of the business communities most a f f e c t e d by 

A p p l i c a n t s ' proposal, and recognized experts i n the f i e l d s of 

n a t i o n a l r a i l r o a d p o l i c y , and t r a n s p o r t a t i o n o p e r a t i o n s and 

economics. 

New York's p o s i t i o n -̂ n the A p p l i c a n t s ' p l a n t o r the 

a c q u i s i t i o n and d i v i s i o n of C o n r a i l i s summarized i n the t e s t i m o 

ny of Governor George E. P a t a k i . Conrail operates more than 2000 

mi l e s of trackage i n New York and serves a l l ot New York's ma^or 

c i t i e s . New York's c u r r e n t and fu»-ure economic h e a l t h i s h i g h l y 

dependent upon adequate and e f f i c i e n t r a i l r o a d s e r v i c e . Because 

r a i l r o a d s are so c r u c i a l t o New York, i t has invested enormous 

sums of i t s c i t i z e n s ' t a x revenues t o preserve and promote 

r a i l r o a d i n g , p r i m a r i l y through Conrai1 - r e l a t e d investments. New 

York's t o t a l investment i s i n excess of one b i l l i o n d o l l a r s , some 

$600 m i l l i o n of which was made since 1974. See NYS-10, V.S. 

Utermark at C-7. New Yoik i s an important C o n r a i l p a r t n e r , and 

w h i l e i t i i o l d s no C o n r a i l stock or bonds, i t s c a p i t a l c o n t r i b u 

t i o n s make i t a major Conrai? stakeholder. The New York-Conrail 

nexus IS one unprecedented i n r a i l c o n s o l i d a t i o n s h e r e t o f o r e 

considered by the Board. 



The proposal by CSX and NS t o j o i n t l y acquire and 

d i v i d e C o n r a i l has the p o t e n t i a l t o help the New York economy i n 

c e r t a i n regions, t l i r o u g l . improved r a i l s e r v i c e q u a l i t y and i n 

creased c o m p e t i t i v e o p p o r t u n i t i e s . See NYS-10, V.S. Pataki at 2. 

I n s e v e ral c r i t i c a l respects, however. A p p l i c a n t s ' p l c n f a l l s 

s h o r t of meeting key p u b l i c i n t e r e s t o b j e c t i v e s . I n i t s Com

ments, New York demonstrated t h a t i n order f o r the proposed 

t r a n s a c t i o n t o conform w i t h the mandates of the p u b l i c i n t e r e s t , 

Board i n t e r v e n t i o n was r e q u i r e d t c : 

1. Provide f o r c o m p e t i t i v e r a i l s e r v i c e t o shippers 
and communities east of the Hudson River between 
Albany and Brooklyn, by approving New York and 
NYCEDC's J o i n t Responsive A p p l i c a t i o n f o r competi
t i v e trackage r i g h t s over the Hudson Line. 

2. Restore c o m p e t i t i v e r a i l s e r v i c e t o B u f f a l o and 
i t s surrounding environs (the Niagara F r o n t i e r ) by 
g r a n t i n g the p e t i t i o n of the E r i e Niagara R a i l 
S t e e r i n g Committee ("ENRSC") f o r establishment of 
a Shared Assets Area encompassing the Niagara 
F r o n t i e r , or establish.nent and expansion of rea
sonable r e c i p r o c a l s w i t c h i n g terms. 

3. Provide f o r a ten (10) year o v e r s i g h t and r e p o r t 
i n g c o n d i t i o n t o monitor the impact of A p p l i c a n t s ' 
t r a n s a c t i o n on New York's commuter and i n t e r - c i t y 
passenger s e r v i c e and s a f e t y . 

4. Expressly h o l d t h a t the " o v e r r i d e " clause of 49 
U.S.C. § 11321(a) i s i n a p p l i c a b l e t o the t h i r t e e n 
(13) c o n t r a c t s between New York and C o n r a i l which 
A p p l i c a n t s have agreed t o honor. 

5. Grant the s p e c i f i c c o n d i t i o n s sought by Metro-
North and Southern T i e r West concerning t h e i r 
a c q u i s i t i o n of and/or r e l i a n c e upon c e r t a i n r a i l 
f a c i l i t i e s a l l o c a t e d t o NS. 

6. Require t h a t NS and CSX record the C o n r a i l assets 
which they acquire at t h e i r h i s t o r i c book values 
f o r ratemaking purposes, so t h a t they cannot as
sess New York's shippers f o r the cost of A p p l i -
cantr.' purchase. 



I n t h e i r Rebuttal f i l e d on December 15, 1997 (CSX/NS-

176), A p p l i c a n t s opposed many of the c o n d i t i o n s sought and 

supported by New York.'' A p p l i c a n t s ' arguments i n o p p o s i t i o n t o 

New York's J o i n t Responsive A p p l i c a t i o n were comprehensively 

addressed and r e b u t t e d by the extensive evidence and argument set 

f o r t h i n New York's .-'anuary 14, 1998 J o i n t P ) u t t a l Statement. 

Herein, a f t e r a review of the l e g a l princip''es, precedents and 

Congressionally-mandated p o l i c y goals t h a t p r o p e r l y must govern 

the Board's d i s p c j i t i o n of t h i s unique proceeding. New York w i l l 

summarize the evidence and arg-jments t h a t compel the r e l i e f 

o u t l i n e d above, and demonstrate the lack of m e r i t i n A p p l i c a n t s ' 

o p p o s i t i o n . 

I t w i l l be shown t h a t upon a f u l l and f a i r consider

a t i o n of the r e l e v a n t record as assembled i n t h i s case, the Board 

must conclude t h a t i f A p p l i c a n t s ' plan f o r the d i v i s i o n of 

C o n r a i l i s t o be approved, such approval must be c o n d i t i o n e d i n 

the s p e c i f i c manner requested by New York. 

' As discussed i n Part V, i n f r a . A p p l i c a n t s d i d s t i p u l a t e 
t h e i r commitment t o f u l l y assume a l l of C o n r a i l ' s o b l i g a t i o n s under 
the t h i r t e e n (13) c o n t r a c t s i d e n t i f i e d n New York's Comments, 
thereby r e s o l v i n g the m e r i t s of t h i s p a r t i c u l a r issue. 



ARGUMENT 

I 

THE APPLICABLE STANDARDS OF LAW 

The law under w}iich the s u f f i c i e n c y of A p p l i c a n t s ' 

proposal must be gauged r e q u i r e s t h a t the t r a n s a c t i o n be "consis

t e n t w i t h the p u b l i c i n t e r e s t . " 49 U.S.C. §11323. This p u b l i c 

i n t e r e s t standard i s among the broadest and most powerful i n the 

law. As the Supreme Court explained i n New York Ce n t r a l v. U.S.: 

... the term " p u b l i c i n t e r e s t " ... i s not a co.ncept 
w i t h o u t a s c e r t a i n a b l e c r i t e r i a but has d i r e c t r e l a t i o n 
t o adequacy of t r a n s p o r t a t i o n s e r v i c e , t o i t s e s s e n t i a l 
c o n d i t i o n s of economy and e f f i c i e n c y , and t o a p p r o p r i 
ate p r o v i s i o n and best use of t r a n s p o r t a t i o n f a c i l i 
t i e s , 

187 U.S. 12, 25 (1902), 

Not s u r p r i s i n g l y , the law i s b e r e f t of any meaningful 

l i m i t a i t i o n s when the g u i d i n g standard i s the p u b l i c i n t e r e s t . To 

be e f f e c t i v e , the standard must be s u f f i c i e n t l y f l e x i b l e t o 

eva l u a t e and accommodate myriad t r a n s a c t i o n s and d i f f e r e n t 

t r a n s p o r t a t i o n scenarios and consequences. Thus, as New York 

e x p l a i n e d i n i t s Comments, the requirements of the p u b l i c i n t e r 

est i n t h i s case are d i s t i n c t l y d i f f e r e n t from those i n the 

recent western r a i l merger cases before the Board, which i n v o l v e d 

more s t r a i g h t f o r w a r d c o n s o l i d a t i o n s of e r s t w h i l e competing 

systems. NYS-10, Argument at 6-10. I n those cases, the p u b l i c 

i n t e r e s t c a l l e d upon both the a p p l i c a n t c a r r i e r s and the Board t o 

See, e.g. , Docket No. 32760, Union P a c i f i c Corp., Et A l . 
-- C o n t r o l and Merger Southern P a c i f i c R a i l Corp.. Et Al . , 
De c i s i o n served August 12, 1996 ("UP/SP"). 



:;'!':-•• ure and c o n d i t i r n the t r a n s a c t i o n s p r i n c i p a l l y t o lessen 

ant i - c o m p e t i t i v e imp^icts ot the proposed mergers. I n c o n t r a s t t o 

those a p p l i c a t i o n s , however, the proposal concerning C o n r a i l now 

before the Board invokes very d i f f e r e n t dimensions of the p u b l i c 

i n t e r e s t standard. Here, the Board i s presented not o n l y w i t h 

tho r e s p o n s i b i l i t y t o s c r u t i n i z e t h claimed b e n e f i t s o t A p p l i 

cants' p r i v a t e l y brokered d i v i s i o n p l a n , but also w i t h an oppor-

t v m i t y t o r i g h t past wrongs which l e d t o a r a i l r o a d monopoly 

througiiout much of New York and elsewhere. 

There i s unanimity among those connected w i t h the 

c r e a t i o n of C o n r a i l m 1976 t h a t i t was the r e s u l t of a d e f a u l t 

choice, which compromised acknowledged pub.i i c . n t e r e s t r e q u i r e 

ments. Each of A p p l i c a n t s ' p r i n c i p a l p o l i c y witnesses endorses 

t h i s view: 

The p r e f e r r e d s o l u t i o n , then, was not a C o n r a i l of 
the shape and s i z e as we know i t today or a r a i l monop
o l y i n a l l of New York State except the area immediate
l y around B u f f a l o , but a system under which t h e r e would 
be c o m p e t i t i v e access t o the New York C i t y area both 
from the n o r t h and west, v i a Cle'. land and B u f f a l o (and 
from Syracuse and Utica) and from the south, v i a P h i l a 
d e l p h i a , Reading, H a r r i s b u r g , and p o i n t s west and 
south. 

CSX/NS-20, Vol. 1, V.S. Hoppe at 14. 

Thus, on A p r i l 1, 1976, " U n i f i e d " C o n r a i l was 
born, e s s e n t i a l l y by d e f a u l t . The Federal planners 
concluded t h a t th? f i r s t goal of a n o r t h e a s t e r n r a i l 
r e o r g a n i z a t i o n was r e s t o r a t i o n of the r a i l c a r r i e r s ' 
f i n a n c i a l v i a b i l i t y . A more c o m p e t i t i v e r a i l system 
would have t o wait f o r another day, i f i t came at a l l . 

CSX/NS-20, V o l . 1, V.S. McClellan at 6. 

The "dc- /" about which witness McClellan speaks has ^ r r i v e d . The 

primary issue now before the Board, however, i s whether the long-

7 



awaited r e s t o r a t i o n of Northe.^i:tern r a i l c o m p e t i t i o n which the 

p u b l i c i n t e r e s t r e q u i r e s i s t o be l e f t s o l e l y f o r A p p l i c a n t s t o 

determine t l i i o u g h t h e i r p r i v a t e , cor.mercial bargain. 

New York submits t h a t the unequivocal answer must be 

"no." By p u t t i n g Conrail m play i n a manner t h a t r e q u i r e s the 

Board's endorsement. A p p l i c a n t s have brought the C o n r a i l f r a n 

c h i s e wit.hin the p u b l i c i n t e r e s t amb.'.t, s u b j e c t i n g i t anew t o 

p u b l i c examination and Board j u r i s d i c t i o n now governed by p r i n c i 

p l e s of law whicn make co m p e t i t i o n the l o d e s t a r of our n a t i c n a l 

r a i I r o a d p o l i c / . 

At one timo i n h i s t o r y , the t r a n s p o r t a t i o n laws and 

p o l i c i e s favored r a i l c o n s o l i d a t i o n s . See T r a n s p o r t a t i o n Acz of 

1920, c-h..91, 41 S t a t . 481. As a consequence of the p r o - c o n s o l i 

d a t i o n p o l i c y of Congress, the Nation witnessed a dramatic reduc

t i o n i n the number of Class I r a i l r o a d s . By 1970, the ranks of 

Class I r a i l r o a d s o p e r a t i n g i n t i e United States had shrunk from 

a h i g h of 186 i n 1920 t o 71.' By 1973, Congress had grown ap-

prehent^ive over the g r e a t l y increased c o n c e n t r a t i o n i n the r a i l 

I ndust r y : 

Mergf'rs have s u b s t a n t i a l l y reduced r a i l r o a d compe
t i t i o n i n p o i n t - t o - p o i n t markets. Of 57 p o i n t - t o - p o i n t 
markets w i t h three or more r a i l c a r r i e r s m 195S, a f t e r 
the Penn Central and Northern Lines mergers the e were 
on l y 36 -- a d e c l i n e of 37 percent, 

S, Rep, No, 94-499, at 19 (1975). 

'•'ilner, R a i l r o a d Mergers. Simmons-Boardman (1997) at 70. 
Not t e n \ j ) years l a t e r , the number had been cut by almost h a l f . 
I d . Today, t h e r e are o n l y nine (9) Class I r a i l r o a d s o p e r a t i n g i n 
the U n i t e d States. 



I n a d d i t i o n t o t h e i r a n t i - c o m p e t i t i v e aspects, miany 

past r a i l mergers were misguided as a matter of long-range 

t r a n s p o r t a t i o n p o l i c y and c a r r i e r v i a b i l i t y . New York s t r o n g l y 

opposed the piecemeal e v o l u t i o n of the eastern r a i l system, which 

the I n t e r s t a t e Commerce Commission (ICC) aided and a b e t t e d . See, 

e.g.. Pennsylvania R. Co. -- Merger -- New York C e n t r a l R. Co.. 

327 l.C.C. 475, 482-485 (1966) ("Penn C e n t r a l " ) ; N o r f o l k & 

Western Railway Companv and New York. Chicago & St. Louis R a i l 

road Company -- Merger. Etc.. 324 l.C.C. 1, 14-17 (1964); Chesa

peake & Ohio Ry. Co. -- Control -- Baltimore & Ohio R. Co., 317 

l.C.C. 261, 263-66 (1962). Had New York's warnings been heeded 

at the time, i t i s e n t i r e l y p o s s i b l e t h a t a v i a b l e , p r o f i t a b l e , 

a'ld c o m p e t i t i v e n o r t h e a s t e r n r a i l system could have been main

t a i n e d . ' 

I n the wake of the eventual f a i l u r e of i t s p r o - c o n s o l i 

d a t i o n p o l i c i e s . Congress i n 1976 changed the focus of n a t i o n a l 

r a i l r o a d p o l i c y from one f a v o r i n g mergers t o one f a v o r i n g compe

t i t i o n . Under the R a i l r o a d R e v i t a l i z a t i o n and Regulatory Reform 

Act ot 1976, Pub. L. 94-210, 90 S t a t . 31 (1976), i t was "declared 

t o be the new p o l i c y of the Congress" (emphasis supplied) t o 

" f o s t e r c o m p e t i t i o n among a l l c a r r i e r s by r a i l r o a d " . I d . at 

§101(b). The Congressional d e c i s i o n t o promote c o m p e t i t i o n was 

prompted by ttie widespread c o l l a p s e of merged r a i l r o a d s i n the 

I n 1962, then Commissioner Tucker p r e s c i e n t l y argued t h a t 
the ICC's h a n d l i n g of the eastern mergers would r e s u l t i n "another 
Frankenstein's monster f a r more ruinous than i t s f i c t i o n a l 
c o u n t e r p a r t . " Chesapeake & Ohio Railway Company. 317 l.C.C, at 293 
(Commissioner Tucker, d i s s e n t i n g ) . 



1970s, and a f f o r d e d v i n d i c a t i o n t o i n t e r e s t s such as New York 

which had long been on record tha" more e n l i g h t e n e d mergers 

designed t o enhance c o m p e t i t i o n should have been encouraged by 

r a g u l a t o r y a u t h o r i t i e s . 

The new Congressional commitment t o c o m p e t i t i o n , born 

out of the Penti C e n t r a l and other 1970s r a i l c o n s o l i d a t i o n 

f i a s c o s , was r e i n f o r c e d and f u r t h e r a r t i c u l a t e d m the Staggers 

R a i l Act of 1980, Pub. L. 96-448, 94 S t a t . 1895 (1980). There, 

Congress r e - a f f i r m e d i t s conversion t o the v i r t u e s of r a i l 

c o m p e t i t i o n t l i r o u g h the enactment of several s p e c i f i c p r o v i s i o n s 

t o guide the ICC and now the Board -- i n i n t e r p r e t i n g and 

a p p l y i n g the p u b l i c i n t e r e s t standard. S p e c i f i c a l l y , Congress 

d i r e c t e d the agency: 

(1) t o a l l o w , t o the maximum extent p o s s i b l e , competi
t i o n and the demand f o r se r v i c e s t o e s t a b l i s h 
reasonable r a t e s f o r t r a n s p o r t a t i o n by r a i l . . . ; 

(4) t o ensure the development and c o n t i n u a t i o n of a 
sound r a i l t r a n s p o r t a t i o n system w i t h e f f e c t i v e 
c o m p e t i t i o n among r a i l c a r r i e r s . . . ; 

(5) t o ensure e f f e c t i v e c o m p e t i t i o n and c o o r d i n a t i o n 
between r a i l c a r r i e r s . . . ; [and] 

(12) t o p r o h i b i t p r e d a t o r y p r i c i n g and p r a c t i c e s , t o 
avoid undue c o n c e n t r a t i o n s of market power,... 

4 9 U.S.C. §10101. The Board acknowledged t h i s sea change i n our 

n a t i o n a l r a i l r e g u l a t o r y p o l i c y i n i t s own merger g u i d e l i n e s , 

which h i g h l i g h t the pre-eminence of r a i l c o m p e t i t i o n i n the 

e v a l u a t i o n of proposed mergers. 49 CFR Part 1180.1(a). Thus, i n 

the present case i t i s not • .igh merely t o ask whether A p p l i 

cants have c r a f t e d a sound or e f f i c i e n t business d e a l . To be 
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approved, t h e i r proposal a l s o must be demonstrated t o serve the 

goal of increased and enhanced intramodal r a i l c o m p e t i t i o n . 

As the record i n t h i s case demonstrates, the p u b l i c 

i n t e r e s t requirements v i s - a - v i s r a i l t r a n s p o r t a t i o n m New York 

and t IK' Northr-ast already have been a r t i c u l a t e d by Congress, the 

ICC, the U.S. Department of T r a n s p o r t a t i o n and the United States 

Railway A s s o c i a t i o n , among others." These mandates and p r i n c i -

plop ,uf summarized i n the testimony of New York's witness R. L. 

Bank;;.' In s h o r t , they r e q u i r e the r e i n t roduct i o n and r e s t o r a 

t i o n of r a i l c o m p e t i t i o n throughout the C o n r a i l s e r v i c e t e r r i 

t o r y . A p p l i c a n t s ' spokesmen acknowledge t h i s p u b l i c i n t e r e s t 

requirement, and h i g h l i g h t those areas where i t i s achieved 

through t h e i r {proposal.- As the record shows, however. A p p l i 

cants' plan f a i l s t o accomplish t h i s o b j e c t i v e i n New York. 

Con;; i.stent w i t i i the modern mandates of the p u b l i c i n t e r e s t , 

p a r t i c u l a r l y as they have been demonstrated t o a f f e c t New York, 

any Bot.- i approval of A p p l i c a n t s ' proposal must be made subject 

t o spf .•. • c o n l i t i o n s t h a t i n essence complete the j o b t h a t 

Ap() 1 i c m t s themselves c l a i m t o have undertaken. 

Tho F^oaid's a u t h o r i t y t o impose c o n d i t i o n s on A p p l i 

cants' proposal, of course, i s wel1-established. M i s s o u r i -

Kansas-Texas R.R. v. U.S.. 632 F.2d 392, 395 (Sth C i r . 1980); 49 

" See NYS-24/NYC-17 at 8-11. 

' NYS-10, V.S. Banks at 19-21. 

'° See CSX/NS-20, Vol 1, V.S. McClellan a t 13, 22; CSX/NS-
176, Vol. 2A, R.V.S. Kalt at 11-12. 
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C.F.R. Part 1180.1,a)(1). The siz e and complexity of A p p l i 

cants' t r a n s a c t i o n , the nature and h i s t o r y of the reg i o n a f f e c t 

ed, and the proven, adverse e f f e c t s on other regions caused by 

recent, l a r g e r a i l r o a d mergers a l i support the c a r e f u l consid

e r a t i o n and c o n d i t i o n i n g of A p p l i c a n t s ' p l a n , i f approval i s t o 

bo givt-n by tho Board. The uncontroverted evidence and testimony 

sponsored by New York comprises a compelling record i n support of 

the s i x (6) c o n d i t i o n s of c r i t i c a l importance t o the State. 

I I 

APPLICA.NTS' PROPOSAL MUST BE 
CONDITIONED UPON THE GRANTING OF NEW 
YORK'S JOINT RESPONSIVE APPLICATION 

A. Consequences of the Conrail Monopoly 

Before the collapse of the r a i l r o a d system in the 

Northeast in the e a r l y 1970s, Now York enjoyed a high l e v e l of 

intramodal r a i l competition in the region situated along the east 

side of the Hudson River between Albany and Brookly.n. New Yoric's 

witness R. L. Banks presented extensive and unrebutted testimony 

demonstrating that p r i o r to the establishment of the Conrail 

monopoly, nine (9) separate lino-haul r a i l options were open to 

shippers and rec e i v e r s in the eleven (11) county region si t u a t e d 

along the east bank of the Hudson River. See NYS-10, V.S. Banks 

at 7. By 1976, however, the entire region had become captive to 

Conrail. As a consequence of Conrail's monopoly, r a i l s e r v i c e m 

the eleven (11) county region served via the Hudson Line atro

phied, and New York's economy suffered as a consequence. The 
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evidence presented by New York and NYCEDC i n t h i s case i s r e p l e t e 

w i t h r e p r e s e n t a t i v e examples: 

• Witness Stephen D'Arrigo, a prominent t r a f f i c 

e x e c u t i v e , appeared on behalf c f the Hunts Point Market, a major 

shipper and r e c e i v e r of over 1.5 m i l l i o n tons of produce annual

l y . VJhon Hunts Point commenced commercial o p e r a t i o n s i n 1967, 

r a i l t r a f f i c predominated, but by 1997 motor c a r r i a g e had r e 

placed r a i l s e r v i c e as the dominant mode. Produce r e c e i v e r s 

d i v e r t e d t h e i r t r a f f i c t o motor c a r r i e r s because of C o n r a i l ' s 

high r a t e s and poor s e r v i c e . NYS-10, V.'j. D'Arrigo at 2. 

• Witness Alan Fi r e s t o n e , a lumber ex e c u t i v e , 

t e s t i f i e d t h a t l i k e the Hun» Point Market, h i s company once was 

a l a r g e r a i l shipper as w e l l . Because of C o n r a i l ' s poor s e r v i c e 

and high r a t e s , however, Firestone Plywood Corp. s h i f t e d i t s 

t r a n s p o r t a t i o n t o motor c a r r i e r s . NYS-10, V.S. Firest o n e at 2. 

• Because New York i s a huge r e c e i v e r of goods, i t 

i s a l s o a huge generator of municipal s o l i d waste (MSW), one of 

the l a r g e s t p o t e n t i a l sources of r a i l t r a f f i c i n the elevei; (11) 

county r e g i o n . The New York C i t y area lacks f a c i l i t i e s adequate 

to dispose of the region's MSW, so la r g e volumes must be exported 

each day t o d i s t a n t l a n d f i l l s . However, C o n r a i l has discouraged 

r a i l movements of MSW on i t s Hudson Line through high charges, 

lack of equipment and i n d i f f e r e n t s e r v i c e . See NYS-10, V.S. 

C h r i s t i e at 2. The wholesale dependence of east-of-Hudson MSW 

shipments on motor c a r r i a g e due t o C o n r a i l ' s u n s a t i s f a c t o r y 

performance has been brought before the Board i n previous pro-
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ceedings," such t h a t now i t can be considered a matter of ad

m i n i s t r a t i v e n o t i c e . 

The evidence i s undisputed t h a t the e l i m i n a t i o n of r a i l 

c o m p e t i t i o n i n the shipping regions east of the Hudson River 

r e s u l t i n g from the c r e a t i o n and p e r p e t u a t i o n of the C o n r a i l 

monopoly has st u n t e d the growth of the region's economy, and 

worked t o the o v e r a l l detriment of i t s r a i l shippers -- past, 

preisent and p r o s p e c t i v e . 

B. A p p l i c a n t s ' Proposal W i l l 
Exacerbate the Problems Faced By 
East-of-Hudson Shippers 

I n i t s Comments arid J o i n t Rebuttal Statement, New York 

and i t s witnesses demonstrated t h a t the r e s t o r a t i o n of competi

t i v e r a i l s e r v i c e east of the Hudson River'' not only was com

p e l l e d by Congressif . i l mandates given f u l l voice by USPĴ  through 

i t s P r e l i m i n a r y and F i n a l System Plans,'' but i s c o n s i s t e n t w i t h 

the standard employed by A p p l i c a n t s themselves i n s e l e c t i n g .he 

areas t h a t they would open t o r a i l c o m p e t i t i o n v o l u n t a r i l y . See 

NYS - 24/NYC-7 at 9-14. New York also explained how the magnitude 

" See, e.g.. Ex Parte No. 346 (Sub-No. 36) , R a i l General 
Exemption A u t h o r i t y -- Exemption of Non-Ferrous Recyclables, 
Commenits of Sta r Recycling, Inc., November 7, 1994, V e r i f i e d 
Statement of Daniel G. Cleary at 2-4, 

New York's witness Banks t e s t i f i e d w i t h o u t c o n t r a d i c t i o n 
as t o tho vi g o r o u s r a i l c o m p e t i t i o n which once e x i s t e d i n the 
eleven (11) county region east of the Hudson, See NYS-10, V,S, 
Banks at 7-11. 

" See Fin-:1 System Plan, Chap. 1, at 13-36; NYS-10, V.S, 
Banks at 11-17; N^S-24/NYC-17 at 9-11. 
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of i t s own investment i n r a i l i n f r a s t r u c t u r e , coupled w i t n the 

d e l i b e r a t e nature of A p p l i c a n t s ' e x c l u s i o n of 5.5% of the New 

York BEA (the east-of Hudson t r a f f i c ) from c o m p e t i t i v e b e n e f i t s 

being c o n f e r r e d on the r e s t of t h a t d i s c r e t e market, c l e a r l y 

d i s t i n g u i s h e d Now York's request f o r r e l i e f from other claims 

r e j e c t e d by the Board i n the western merger cases.'' See NYS-

24/NYC-17 at 18-21. 

Those arguments need not be recounted i n d e t a i l here. 

I t bears emphasis, however, t h a t t h i s i s not a case i n which 

A p p l i c a n t s simply are t u r n i n g a deaf ear t o an u n s a t i s f a c t o r y 

s t a t u s quo. d e c l i n i n g t o improve the c o m p e t i t i v e balance i n a 

re g i o n they w i l l i n h e r i t . Here, as New York's witnesses t e s t i 

f i e d . A p p l i c a n t s ' plan t o p a r t i t i o n the New York BEA i n t o compet

i t i v e (west - ofHudson) and c a p t i v e (east-of-Hudson) sub-markets 

w i l l have a now, d i r e c t and adve.'se impact on east side shippers, 

See NYS-10, V.S. C h r i s t i e at 4; V.S. D'Arrigo at 4; NYS-24/NYC-

17, V.S. Klempner at 2-4. The President of Fir e s t o n e Plywood 

s u c c i n c t l y summarized the problem: 

I f t h i s p l a n i s approved, our 
New Jersey c o m p e t i t o r s w i l l g a i n 
new access t o the s e r v i c e s of two 
r a i l c a r r i e r s , w h i l e we remain 
dependent on a s i n g l e system. The 
consequences, I b e l i e v e , are not 
hard t o p r e d i c t : the a v a i l a b i l i t y 
of c o m p e t i t i v e r a i l and w e l l as 
t r u c k s e r v i c e w i l l increase s i g n i f 
i c a n t l y the source c o m p e t i t i o n 
enjoyed by our r i v a l s . This, i n 

•• See, e.g. . UP/SP at 18 3, 190; F.D. No. 3 2 549, B u r l i n g t o n 
Northern Inc.. Et Al . -- Co n t r o l and Merger -- Santa Fe P a c i f i c 
Corp.. Et A l . . Decision served August 23, 1995 at 99. 
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t u r n , would lower t h e i r d e l i v e r e d 
product costs and t i p the market 
balance i n t h e i r favor, at our 
expense. 

NYS-10, V.S. Firestone at 3. As w i t h the other witnesses spon

sored by New York, Mr. Firestone's testimony stands unr e b u t t e d . 

New York has i d e n t i f i e d a s p e c i f i c , p u b l i c harm t h a t 

w i l l r o s u l t d i r e c t l y from A p p l i c a n t s ' plan f o r the d i v i s i o n of 

C o n r a i l . Conditions t o ameliorate t h a t harm not o n l y are consis

t e n t w i t h the standards governing r a i l mergers g e n e r a l l y , ' but 

are i n fu r t h e r a n c e of Congressional mandates and p o l i c y goals t o 

which A p p l i c a n t s themselves pay homage i n t h e i r statements.'' 

See, e.g., CSX/NS-20, Vol. 1, V.S. Hoppe at 14, 18-19; V.S. 

McClellan at 2; CSX/NS-17f, Vol. 2A, R.V.S, Ka l t at 11-12, See 

a l s o NYS-24/NYe-17 at 7-13, 

C. Trackage Rights Over the Hudson Line 
Is the Proper and E f f e c t i v e Remedy 

Through c a r e f u l a n a l y s i s of the s p e c i f i c t r a n s p o r t a t i o n 

circumstances r e l e v a n t t o c o m p e t i t i v e r a i l s e r v i c e m the east-

of-Hudson region, and a f t e r c o n s u l t a t i o n w i t h NYCEDC, the Metro-

See 49 C.F.R. Part 1180.1(d). 

I r o n i c a l l y , the i n a b i l i t y of v a r i o u s governmental 
i n s t i t u t i o n s committed t o the p r e s e r v a t i o n of Northeastern r a i l 
c o m p e t i t i o n t o accomplish t h e i r goals i n the 1970s was due d i r e c t l y 
t o a c t i o n s of A p p l i c a n t s . I n i t i a l l y , i t was A p p l i c a n t s who v i g o r 
o u s l y opposed a coordinated review by the ICC of the ea s t e r n 
r a i l r o a d system. See Chesapeake & Ohio Railway, 317 l.C.C. a t 265. 
A f t e r :,he c o l l a p s e of the Northeastern r a i l r o a d s i n 1973, again i t 
was A p p l i c a n t s who refused t o p a r t i c i p a t e i n the f o r m a t i o n of a 
more c o m p e t i t i v e network, which r e f u s a l r e s u l t e d i n the c r e a t i o n of 
the C c n r a i l monopoly. See NYS-24/NYC-17 at 10-11. 
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North Commuter R a i l r o a d , other f r e i g h t r a i l o p e r a t o r s , and 

recognized e x p e r t s i n t r a n s p o r t a t i o n economics and ope r a t i o n s . 

New York c r a f t e d a trackage r i g h t s c o n d i t i o n s p e c i f i c a l l y 

t a i l o r e d t o am e l i o r a t e the adverse impact of A p p l i c a n t s ' propos

a l . Th" of.sonce of the c o n d i t i o n i s as f o l l o w s : 

1. F u l l s e r v i c e and equal access trackage r i g h t s i n 

fa v o r of a r a i l c a r r i e r o t h e r than C o n r a i l or CSX, over C o n r a i l ' s 

l i n e s between connections w i t h the Canadian P a c i f i c Railway/ 

Delaware & Hudso.i R a i l r o a d at CP-160 near Schenectady, NY and 

S e l k i i k Yard near S e l k i r k , NY, and CP-75 near Poughkeepsie, NY, 

tog e t h e r w i t h s u f f i c i e n t r i g h t s w i t h i n the S e l k i r k Yard t o permit 

the e f f i c i e n t interchange of f r e i g h t . 

2. F u l l s e r v i c e trackage r i g h t s over C o n r a i l ' s l i n e s 

between Mott Haven J u n c t i o n ("MO"), NY and C o n r a i l ' s connection 

w i t h the lin;:'.5 of the Long I s l a n d R a i l r o a d near Fresh Pond 

("MONT"), NY,' v i a the Harlem River Yard. See NYS-ll/NYC-10 at 

5 , 

Between Poughkeepsie and Mott Haven J u n c t i o n , the 

Hudson Line i s c o n t r o l l e d by Metro-North, w i t h C o n r a i l conducting 

f r e i g h t s e r v i c e under trackage r i g h t s . Metro-North l i k e w i s e 

would have t o grant trackage ric,hts t o New York and NYCEDC's 

designated o p e r a t o r i n order t o permit c o m p e t i t i v e r a i l s e r v i c e 

t o be provided over the e n t i r e Hudson Line. Metro-North P r e s i 

dent Donald N, Nelson, t e s t i f y i n g i n support of the J o i n t Respon-

" F r e i g h t o p e r a t i o n s over the Long I s l a n d R a i l r o a d are 
conducted by the New York {< A t l a n t i c Railway, 
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s i v e A p p l i c a t i o n , confirmed Metro-North's a b i l i t y and w i l l i n g n e s s 

t o enter i n t o such an arrangement.'** As an addendum t o the 

requested trackage r i g h t s , t h e r e f o r e , New York asked f o r a Boa-.d 

d e c l a r a t i o n t h a t pursuant t o 49 U.S.C. §11321(a), approval of the 

J o i n t Responsive /Application wouiri a l l o w Metro-North t o grant 

trackage r i g h t s t o a second c a r r i e r n o t w i t h s t a n d i n g any p u r p o r t e d 

r e s t r i c t i o n s t h a t might be claimed under C o n r a i l ' s trackage 

rights-- agreement w i t h Metro-North. 

I n the J o i n t Responsive A p p l i c a t i o n and J o i n t R e b u t t a l 

Statement, Nev/ York c l e a r l y e s t a b l i s h e d the economic and opera

t i o n a l f e a s i b i l i t y of dual c a r r i e r s e r v i c e over the Hudson Line, 

and i n the process e f f e c t i v e l y r e b u t t e d A p p l i c a n t s ' challenges t o 

these conclusions. 

Witness Andrew Robertson, an expert i n r a i l marketing, 

t e s t i f i e d t h a t a new r a i l competitor i n the r e l e v a n t r e g i o n 

e a s i l y would be i n a p o s i t i o n t o generate a minimum of 29.000 

empty and loaded cars annually (about one t r a i n per day) s o l e l y 

on 'he basis of d i v e r s i o n s of Conra i l ' s c u r r e n t r a i l t r a f f i c . 

See NYS-11/NYC 10, V.S. Robertson at 11. The r e a l market f o r a 

new competitor, however, would be i n the d i v e r s i o n of t r a f f i c now 

moving by t r u c k . Numerous witnesses t e s t i f i e d t h a t they were 

prepared t o s w i t c h from motor c a r r i e r s e r v i c e t o r a i l s e r v i c e i f 

hi g h q u a l i t y , c o m p e t i t i v e r a i l s e r v i c e was o f f e r e d , ' ' and w i t 

ness Robertson c o n s e r v a t i v e l y estimated a near-term d i v e r s i o n 

See NYS-ll/NYC-10, V.S. Nelson at 3-9. 

See, e.g.. NYS-10, V.S, D'Arrigo; V.S. F i r e s t o n e 

18 



po'cential of 3n,000 t o 40,000 t r a i l e r s per year, NYS-24/NYC-17, 

S.V.S. Robertson a t 3. Mr. Robertson's estimates were f u r t h e r 

b u t t r e s s e d by the testimony of NYSDOT A s s i s t a n t Commissioner John 

F. Guinan, who p o i n t e d out t h a t the George Washington Bridge 

alone handles over 30,000 tr u c k l o a d s d a i l y t o and from the 

a f f e c t e d r e g i o n . S i m i l a r l y , witness Ronaxd Klempner, a major 

shipper of MSW, estimated t h a t an a d d i t i o n a l 11,000 tons of new 

r a i l t r a f f i c w i l l become a v a i l a b l e w i t h the "looming c l o s u r e " of 

New York C i t y ' s major l a n d f i l l . See NYS-24/NYC-17, R.V.S. Guinan 

at 7; K.V.S. Klempner at 4. The record i s r e p l e t e w i t h evidence 

t h a t tho Hudson Line region has an e x c e l l e n t p o t e n t i a l f o r new 

r a i l business which p r e s e n t l y i s discouraged by Con r a i l ' s high 

r a t e s , poor equipment, and i n d i f f e r e n t s e r v i c e . 

That a second r a i l competitor on the Hudson Line could 

look forward to a t t r a c t i n g a substantial amount of t r a f f i c i s 

further confirmed by the fact that several experienced r a i l 

operators are interested in supplying r a i l freight service under 

the trackage r i g h t s sought by New York. One such c a r r i e r , the 

New York & A t l a n t i c Railway, operates on Long Island and would be 

positioned to extend i t s service area. The same i s true tor 

Canadian P a c i f i c , which conducts r a i l operations at the north end 

of the Hudson Line and offers a competitive connection to NS as 

well as to points within i t s own system. Each of these l i n e s has 

offered to perform the service it N'w York's requested trackage 

r i g h t s are granted. See NYS-24/NYC-17 at 36. F i n a l l y , Mr. Greg 

Petersen, Vice I --esident of the New England Central Railroad 
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Company, a r a i l operator i n an adjacent r e g i o n , appeared i n t h i s 

proceeding t o s p e c i f i c a l l y warrant t h a t h i s company would seek t o 

be s e l e c t e d as the operator of the trackage r i g h t s i f they are 

awarded. See NYS-24/NYC-17, V.S. Petersen at 2. A p p l i c a n t s ' 

c o n t e n t i o n t h a t no q u a l i f i e d r a i l c a r r i e r would "step forward" t o 

provide the requested service'" i s simply wrong. 

The o p e r a t i o n a l f e a s i b i l i t y ot New York's e a s t - o f -

Hudson r e l i e f was confirmed by witness Walter Schuchmann, an 

expert i n r a i l o p erations who p e r s o n a l l y conducted a p h y s i c a l 

i n s p e c t i o n of the l i n e s i n q u e s t i o n . NYS-ll/NYC-10, V.S. 

Schuchmann at 5. Both witness Schuchmann and Mr. John O r r i s o n , 

CSX's own op e r a t i o n s expert, expressed confidence t h a t t h e r e was 

s u f f i c i e n t c a p a c i t y on the Hudson Line t o handle s i g n i f i c a n t , 

a d d i t i o n a l t r a f f i c and a second op e r a t o r . See O r r i s o n Depo. Tr. 

at 51-52. 

The excess, a v a i l a b l e l i n e c a p a c i t y described by 

Messrs, Schuchmann and Orrison was confirmed by Metro-North 

President Nelson. Appearing on behalf of New York, witness 

Nelson was unequivocal t h a t c u r r e n t f r e i g h t o p e r a t i o n s are at "an 

a l l - t i m e low" i n the region, and t h a t the f a c i l i t i e s e a s i l y could 

accommodate a second operator moving an a d d i t i o n a l s i x (6) t o 

ei g h t (8) t r a i n s d a i l y . NYS-11/NYC•10, V.S. Nelson at 6. While 

A p p l i c a n t s a l l e g e t h a t p h y s i c a l and o p e r a t i o n a l problems m i l i t a t e 

against .he i n t r o d u c t i o n of c o m p e t i t i v e s e r v i c e over the Hudson 

CSX/NS-176, Vol. 1, N a r r a t i v e at V I I I - 1 7 
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Line,^' they o f f e r no r e a l evidence t o support the c l a i m . To 

the c o n t r a r y , the evidence of record c o n c l u s i v e l y demonstrates 

t h a t Now York's ^ oposal i s h i g h l y f e a s i b l e and p r a c t i c a b l e . 

As c l e a r l y as the record confirms the e f f e c t i v e n e s s and 

f e a s i b i l i t y of trackage r i g h t s as a s o l u t i o n t o the e a s t - o f -

Hudson problem ' t ' . i i o d by A p p l i c a n t s ' proposal, i t l i k e w i s e shows 

tho gross inadequacy of the " a l t e r n a t i v e s " t o c o m p e t i t i v e r a i l 

s e r v i c e t h a t A p p l i c a n t s argue make New York's r e l i e f unnecessary. 

P r i m a r i l y through t h e i r witness Joseph K a l t , A p p l i c a n t a 

contend t h a t motor c a r r i e r s e r v i c e i n the form of drayage between 

s h i p p i n g p o i n t s east ot the Hudson and the North Jersey Shared 

Ass<.;t s Area would provide east-of-Hudson shippers w i t h competi

t i v e a l t e r n a t i v e s t o CSX r a i l s e r v i c e . See CSX'NS-176, Vol. 1, 

N a r r a t i v e at V I I I - 1 3 ; Vol. 2A, R.V.S. Kalt at 15-17." However, 

the r e c o r d shows t h a t continued or increased use of t r u c k s by New 

York M e t r o p o l i t a n Area shippers i s n e i t h e r r e a l i s t i c nor an 

adequate " a l t e r n a t i v e . " 

As Now York's witness Guinan explained i n d e t a i l , the 

p r i n c i p a l b r i d g e routes a v a i l a b l e f o r motor c a r r i a g e of f r e i g h t 

are s e r i o u s l y and dangerously congested, f r e q u e n t l y e x h i b i t i n g 

volume/capacity r a t i o s r or near g r i d l o c k c o n d i t i o n s . NYS-

24/NYC-17, R.V.S. Guina at 7-11. Sc overtaxed are these r o u t e s , 

t l i a t Now York spent over $200 m i l l i o n t o constru c t the Oak Point 

•'' CSX/NS-176, Vol. 1, N a r r a t i v e at V I I I - 1 9 . 

Notably, Dr. Kalt and A p p l i c a n t s ' theory at most would 
apply t o o n l y 42% of the t r a f f i c u n i t s o r i g i n a t i n g or t e r m i n a t i n g 
east of the Hudson. See NYS-24/NYC-17 at 23 n,22. 
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Link •- a f a c i l i t y on the Hudson Line -- t o promote the d i v e r s i o n 

of t r u c k t r a f f i c t o r a i l . Separately, as p a r t ot a r e g i o n a l 

Congestion M i t i g a t i o n and A i r Q u a l i t y Improvem.ent Program, New 

York r e g u l a r l y subsidizes car f l o a t s e r v i c e across New York 

Harbor, s p e c i f i c a l l y t o e n t i c e t r a f f i c o f f of the New Jersey-

Brooklyn b r i d g e routes. I d . at 5, 1.1. 

Not only i s there l i t t l e or no room on the roads f o r 

the drayage v e h i c l e s t h a t A p p l i c a n t s c l a i m can act as a s u b s t i 

t u t e f o r c o m p e t i t i v e r a i l s e r v i c e , f e d e r a l and s t a t e environmen

t a l mandates are d i c t a t i n g p o l i c i e s intended t o remove many of 

tne v e h i c l e s t h a t already may bo i n s e r v i c e . As witness Guinan 

and Mr. Seth Kaye, D i r e c t o r of the New York C i t y Mayor's O f f i c e 

of T r a n s p o r t a t i o n t e s t i f i e d , most of the a f f e c t e d downstate 

c o u n t i e s are c l a s s i f i e d as "severe non-attamment areas" under 

the f e d e r a l Clean A i r Act. As such, the State and C i t y are bound 

by s t a t u t e t o implement p o l i c i e s t o reduce -- not increase --

t r u c k t r a f f i c . See NYS-24/NYC-17, R.V.S. Guinan at 12-13; R.V.S. 

Kaye at 3-5. I n a u t h o r i z i n g c o n s t r u c t i o n of the new Oak Point 

Link, f o r example. New York determined t h a t the d i v e r s i o n t o r a i l 

of 500 t r u c k s a day would save 5 m i l l i o n g a l l o n s of f u e l annual

l y , and r e s u l t i n a dramatic r e d u c t i o n of n i t r o g e n oxide 

(2 m i l l i o n pounds), carbon monoxide (6 m i l l i o n pounds), and o t h e r 

t a r g e t e d p o l l u t a n t s . I d . , R.V.S. Guinan at 12. Given these 

facf.^, the n o t i o n t h a t expanded r a i l c o m p e t i t i o n should be 

eschewed i n favor of increased r e l i a n c e on t r u c k t r a n s p o r t a t i o n 

between New York C i t y and Northern New Jersey i s at odds w i t h 
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common sense, as w e l l as the Na t i o n a l R a i l T r a n s p o r t a t i o n P o l i c y . 

See 4 9 U.S.C. § 10101 (8) , (14) . ' 

A 1 t o r n a t i v e l y , A p p l i c a n t s contend t h a t CSX's monopoly 

over east-of-Hudson t r a f f i c v / i l l be tempered by new r a i l s e r v i c e 

which a l l e g e d l y w i l l become a v a i l a b l e from o t h e r r a i l c a r r i e r s 

With whom A p p l i c a n t s have reached settlement agreements i n 

connection w i t h t h e i r proposal before the Board. Here too, 

however. A p p l i c a n t s g r o s s l y o v e r s t a t e the case. 

As Now York e x p l a i n e d i n i t s J o i n t R e b u t t a l Statement, 

o n l y the settlement w i t h Canadian P a c i f i c even t e c h n i c a l l y could 

apply t o east-of-Hudson t r a f f i c . However, the high cost of 

access t o Canadian P a c i f i c s e r v i c e -- p a r t i c u l a r l y i n comparison 

t o the a c t u a l cost of o p e r a t i n g over the Hudson Line'' -- cou

ple d w j t h numerous e x c l u s i o n s and r e s t r i c t i o n s on commodities, 

sh i p p e r s , geographic areas, e t c . , makes the Canadian P a c i f i c 

" o p t i o n " o f f e r e d by A p p l i c a n t s w h o l l y i n f e r i o r t o t r u e , f u l l y 

c o m p e t i t i v e r a i l s e r v i c e throughout the eleven (11) county 

r e g i o n . 

Simply s t a t e d , the reasons o f f e r e d by A p p l i c a n t s f o r 

keeping east-of-Hudson shippers c a p t i v e w h i l e p r o v i d i n g new r a i l 

c o m p e t i t i o n t o t h o i r west side c o u n t e r p a r t s are unsound, unsup-

As New York p o i n t e d out i n i t s J o i n t R e b u t t a l Statement, 
i t a l s o IS noteworthy t h a t w h i l e drayage plays a c e n t r a l r o l e i n 
A p p l i c a n t s ' view of trans-Hudson c o m p e t i t i o n i n t h e i r R e b u t t a l , i t 
i s w h o l l y absent from A p p l i c a n t s ' o r i g i n a l assessment and r e l a t e d 
o p e r a t i n g plan. See NYS-24/NYC-17 at 28-29. 

'"' Compare NYS-24/NYC-17 at 30, V.S. Crowley at 2. 

NYS-24/NYC-17 at 32-33. 
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ported i n the record, and fundamentally c o n t r a r y t o Congress' 

goals as r e f l e c t e d i n the Nati o n a l R a i l T r a n s p o r t a t i o n P o l i c y and 

the C o n r a i l F i n a l System Plan. P a r t i c u l a r l y i n t t .e context of 

t h i s unique case. New York's request f o r Hudson Line trackage 

r i g h t s f u l l y meets the a p p l i c a b l e l e g a l c r i t e r i a . The New 

York/NYCEDC J o i n t Responsive A p p l i c a t i o n t h e r e f o r e should be 

granted. 

I l l 

APPLICANTS' PROPOSAL MUST BE 
CONDITIONED UPON THE RESTORATION OF 
RAIL COMPETITION IN THE BUFFALO AREA 

B u f f a l o and the surrounding v i c i n i t i e s comprising E r i e 

and Niagara co u n t i e s form an important u p s t a t e New York and 

r e g i o n a l commercial center. Once known as a key "gateway t o the 

West," B u f f a l o enjoyed vigorous intermodal r a i l c o m p e t i t i o n p r i o r 

t o the emergence of the Co n r a i l monopoly. See NYS-10, V.S. Banks 

at 7.'"' Since the C o n r a i l monopoly formed and took h o l d , howev

er, less and less t r a f f i c moving t o and from the B u f f a l o s w i t c h 

i n g d i s t r i c t can be s a i d t o be subject t o bona f ide r a i l competi

t i o n . To be sure, some s t a t i o n s w i t h i n the r e g i o n are open t o 

r e c i p r o c a l s w i t c h i n g . The number of such s t a t i o n s lias d e c l i n e d 

i n recent years due t o Con r a i l c a n c e l l a t i o n s , however,'' and 

The area i s designated as the Niagara F r o n t i e r , i n 
comments f i l e d by ENRSC. See ENRSC-6, Part A at 8. 

See ENRSC-6, Part A at 28-2 9. 
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those t h a t remain face s w i t c h i n g charges so high t h a t they 

preclude meaningful competition.'^ 

A p p l i c a n t s ' plan f o r the d i v i s i o n of C o n r a i l c o n t a i n s 

no r e a l r e l i e f f o r the Niagara F r o n t i e r . ' ' The record shows, 

however, t h a t many B u f f a l o area shippers whose r i v a l s are l o c a t e d 

w i t h i n the Shared Assets Areas planned f o r D e t r o i t and Sou*'.h 

J e r s e y / P h i l a d e l p h i a w i l l B'jt'ier severe, adverse cor,.pet i t i v e 

impacts as a d i r e c t r e s u l t of the subject t r a n s a c t i o n . See, 

e.g.. ENRSC-6, Part A at 18-22. To remedy t h i s harm. New York 

j o i n e d ENRSC i n p e t i t i o n i n g the Board f o r a c o n d i t i o n r e q u i r i n g 

A p p l i c a n t s t o r e s t o r e and preserve the c o m p e t i t i v e balance by 

e i t h e r : (1) e s t a b l i s h i n g a Shared Assets Area f o r the Niagara 

F r o n t i e r , on a par w i t h those planned f o r D e t r o i t and South 

J e r s e y / P h i l a d e l p h i a ; or (2) e s t a b l i s h i n g an open r e c i p r o c a l 

s w i t c h i n g d i s t r i c t encompassing a l l shippers w i t h i n t.ie bound

a r i e s of the Niagara F r o n t i e r , w i t h s w i t c h i n g charges set and 

maintained at c o m p e t i t i v e l e v e l s . See NYS-10, Argument at 20-22; 

ENRSC-6, Part A at 39-46. 

I n t h e i r R e b u t t a l , A p p l i c a n t s oppose any pro-competi

t i v e r e l i e f f o r B u f f a l o . I n response t o ENRSCs s t a t e d concerns 

r e g a r d i n g d e s t r u c t i o n of the c o m p e t i t i v e balance between the 

Niagara F r o n t i e r and D e t r o i t , P h i l a d e l p h i a and Southern New 

I d . . V.S. Fauth at 27-28. 

I n g e n e r a l , CSX w i l l replace Conrail as the market's 
dominant r a i l r o a d . While NS w i l l have c e r t a i n trackage r i g h t s i n 
the Niagara area, they w i l l not open up any a d d i t i o n a l c o m p e t i t i v e 
o p t i o n s f o r shippers i n the re g i o n . See NYS-10, Argument a t 20; 
Mohan Depo. Tr. at 429-30. 
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Jersey, A p p l i c a n t s r e s t on the f a m i l i a r r e f r a i n t h a t w h i l e new 

r a i l c o m p e t i t i o n i n D e t r o i t and South J e r s e y / P h i l a d e l p h i a would 

be "unambiguously good," A p p l i c a n t s "are not r e q u i r e d t o p r o v i d e 

s i m i l a r b e n e f i t s elsewhere...." CSX/NS-176, Vol. 1, N a r r a t i v e a t 

V I I I - 2 5 . S i m i l a r l y , on the issue of r e c i p r o c a l s w i t c h i n g A p p l i 

cants assert t h a t t h e i r p u b l i c settlement agreement w i t h the 

Na t i o n a l I n d u s t r i a l T r a n s p o r t a t i o n League (NITL) p r e s e r v i n g 

e x i s t i n g open s t a t i o n s f o r f i v e (5) years at a base fee of $250 

per car goes f a r enough: 

These concessions, acceptable t o 
the l a r g e s t o r g a n i z a t i o n of a f f e c t 
ed shippers, should l a y t o r e s t a l l 
complaints on the s u b j e c t . 

I d . at XI-8. A p p l i c a n t s are wrong on both counts. 

Now York demonstrated i n i t s J o i n t Rebuttal S t a t e 

ment^ th a t the unique circumstances of C o n r a i l , i t s h i s t o r y , 

and the Congressional p o l i c y goals i t was intended t o promote a l l 

gainsay the n o t i o n t n a t the p r i v a t e i n t e r e s t s of CSX and NS alone 

can determine the requirements of the p u b l i c i n t e r e s t i n the 

proper execution of the Board's r e s p o n s i b i l i t y under 49 U.S.C. 

§11323. As the D.C. C i r c u i t r u l e d i n an analogous c o n t e x t : 

[ I I f the Commission p e r m i t t e d po
t e n t i a l a p p l i c a n t s t o get tog e t h e r 
t o decide how a market would be 
d i v i d e d oefore s u b m i t t i n g t h e i r 
proposals t o the Commission,... 
then p r i v a t e p a r t i e s r a t h e r than 
the Commission would be determining 
what means of meeting a market 
demand i s most c l o s e l y i n accord 
w i t h the p u b l i c i n t e r e s t . We can-

iO NYS-24/.NYC-17 at 9-11, 18-19, 
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not permit such an abrogation of 
a d m i n i s t r a t i v e r e s p o n s i b i l i t y . 

N o rthern N a t u r a l Gas v. Federal Power Comm'n, 399 F.2d 953, 971 

(D.C. C i r . 1968). See also United States v. AT&T Corp., 552 F. 

Supp. 131, 196 (D.D.C. 1982). For the same reasons why the Board 

p r o p e r l y should not permit A p p l i c a n t s t o f i r s t s t r a n d , and then 

d i r e c t l y harm the l e g i t i m a t e c o m p e t i t i v e i n t e r e s t s of e a s t - o f -

Hudson r a i l shippers. A p p l i c a n t s ' c l a i m of a r i g h t t o choose t o 

a l l o w c o m p e t i t i o n i n D e t r o i t and f o r e c l o s e i t i n B u f f a l o should 

be r e j e c t e d . 

A p p l i c a n t s ' argument t h a t the NITL settlement "should 

l a y t o r e s t a l l complaints" regarding r e c i p r o c a l s w i t c h i n g i s 

e q u a l l y u n m e r i t o r i o u s . To begin w i t h , the NITL settlement o n l y 

covers s t a t i o n s p r e s e n t l y open t o r e c i p r o c a l s w i t c h i n g . For the 

Niagara F r o n t i e r , t h a t amounts t o fewer than h a l l of the shippers 

represented by ENRSC. See ENRSC-6, Part A at 28-29; V.S. Fauth 

at 29. Even f o r those s t a t i o n s t h a t are covered, the cap on 

s w i t c h i n g charges -- which .^.tarts at $250 per car and a d j u s t s 

a c c o r d i n g t o changes i n the RCAF-U -- i s almost $100 higher than 

the l e v e l shown by ENRSCs evidence t o be necessary t o f a c i l i t a t e 

t r u e c o m p e t i t i o n . I d . , Part A at 46. Whatever may have m o t i v a t 

ed NITL t o ent e r i n t o i t s s e t t l e m e n t , Now York and ENRSC are not 

p a r t i e s t o i t and i n no way can be considered bound by i t s terms, 

p a r t i c u l a r l y where -- as here -- those terms are shown t o be 

wh o l l y inadequate. A l l t h a t can be considered " l a i d t o r e s t " by 
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the NITL settlement are the s p e c i f i c claims advanced by NITL 

i t s e l f . •• 

New York submits t h a t the r e l i e f sought by ENRSC i s 

necessary t o remediate c o m p e t i t i v e harms t h a t otherwise^ would 

r e s u l t from A p p l i c a n t s ' C o n r a i l d i v i s i o n plan, and urges t h a t i t 

be granted by the Board. 

IV 

APPLICANTS' PROPOSAL MUST BE 
CONDITIONED UPON A TEN YEAR PASSENGER 
OVERSIGHT AND REPORTING REQUIREMENT 

New York's Comments recounted i n d e t a i l the importance 

of the i n t e r - c i t y and commuter passenger operati o n s which take 

place on New York's C o n r a i l l i n e s . See NYS-10, Argument at 22-

24; V.S. Utermark at 14-19. Tlie State t r a d i t i o n a l l y has support

ed and enjoyed an extensive network of passe.nger rou t e s , which 

are of in e s t i m a b l e importance t o i t s c i t i z e n s . I d . . V.S. 

Utermark at 7. 

In order t o s u s t a i n and promote adequate and e f f i c i e n t 

r a i l passenger s e r v i c e t o , from, and w i t h i n the State, Now York 

has i n v e s t e d hundreds of m i l l i o n s of d o l l a r s i n assets and 

f a c i l i t i e s d i r e c t l y b e n e f i t i n g r a i l r o a d passenger o p e r a t i o n s . 

Witness Utermark's testimony i d e n t i f i e d numerous, s p e c i f i c con-

In e v a l u a t i n g the e f f e c t i v e n e s s of the NITL se t t l e m e n t t o 
the c o m p e t i t i v e access problems i n B u f f a l o , the Board should bear 
i n mind i f .-̂ experiences w i t h previous N I T L - r a i l " s o l u t i o n s " t o 
c o m p e t i t i v e .iccess problems. See Ex Parte No. 445 (Sub-No. 1 ), 
Intramodal R a i l Competition. 1 l.C.C, 2d 822 (1985); 49 C.F.R. Part 
1144 . 
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t r a c t s under which New York expended s u b s t a n t i a l amounts of 

taxpayer funds on C o n r a i l f a c i l i t i e s which d i r e c t l y b e n e f i t t e d 

both i n t e r - c i t y and commuter passenger o p e r a t i o n . See I d . . 

E x h i b i t (JAU-3). These operations i n c l u d e commuter t r a i n s i n 

the Now York C i t y M e t r o p o l i t a n Area operated by s t a t e agencies 

such as Metro North, and i n t e r - c i t y t r a i n s operated by Amtrak. 

The i n t e r - c i t y passenger routes are north-south v i a the Northeast 

C o r r i d o r , and east-west between Manhattan and Chicago v i a Albany 

and B u f f a l o (the Empire C o r r i d o r ) . The plan n i n g and development 

process f o r passenger s e r v i c e s includes complex investment and 

s a f e t y c o n s i d e r a t i o n s t h a t have horizons w e l l beyond the th r e e 

(3) year o p e r a t i n g plans presented by A p p l i c a n t s . Not s u r p r i s 

i n g l y , t h e r e f o r e , passenger p r o j e c t s i n v o l v i n g m i l l i o n s of 

d o l l a r s i n taxpayer funds r e q u i r e long-range p l a n n i n g and long-

range implementation. 

The C o n r a i l l i n e s m New York i n t e g r a l t o c u r r e n t and 

f u t u r e passenger o p e r a t i o n s are d i r e c t l y a f f e c t e d by A p p l i c a n t s ' 

d i v i s i o n p l a n . I n proper respect of both the magnitude of New 

York's passenger investments and the need t o i n s u r e the continued 

safe growth of r a i l passenger s e r v i c e , New York proposed an 

o v e r s i g h t p e r i o d of t e n (10) years d u r i n g which the Board would 

r e t a i n j u r i s d i c t i o n t o address and remedy t h " i n e v i t a b l e problems 

which a r i s e when many, sometimes competing i n t e r e s t s are i n v o l v e d 

i n tho r e n d i t i o n of a s i n g l e e s s e n t i a l s e r v i c e -- the movement of 

people. S p e c i f i c a l l y , New York asked t h a t any approval of the 
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Primary A p p l i c a t i o n be c o n d i t i o n e d upon the f o l l o w i n g : 

(1) The i m p o s i t i o n ot an o v e r s i g h t c o n d i t i o n d i r e c t l y 
connected w i t h passenger operati o n s i n New York 
Sta t e . The p r o v i s i o n must remain i n fo r c e f o r at 
l e a s t t e n (10) years i n order f o r New York t o 
ins u r e t h a t i t s c i t i z e n s receive a f a i r r e t u r n on 
t h e i r C o n r a i l investments. 

(2) An express commitment by A p p l i c a n t s t o continue 
the New York program t o achieve high speed passen
ger s e r v i c e between New York C i t y and Albany (125 
MPH) and between Albany and B u f f a l o (100 MPH). 

(3) An express commitment by A p p l i c a n t s t o enhance and 
expand t h e i r passenger f a c i l i t i e s i n c o n j u n c t i o n 
w i t h Amtrak as circumstances r e q u i r e as contem
p l a t e d by the State when the State i n v e s t e d i n 
C o n r a i l f a c i l i t i e s . 

See NYS-10, Argument at 23. 

To c h a r a c t e r i z e A p p l i c a n t s ' response as muted r i s k s 

overstatement. I n t h e i r R e b u t t a l , CSX and NS o f f e r o n ly t h a t 

they w i l l honor any c o n t r a c t u a l o b l i g a t i o n s t h a t C o n r a i l may have 

w i t h Now York, and t h a t they are w i l l i n g t o discuss passenger 

issues when and as they a r i s e . See CSX/NS-176, Vol. 1, N a r r a t i v e 

at X I I - 6 4 . Regarding o v e r s i g h t , A p p l i c a n t s argue t h a t the th r e e 

(3) year p e r i o d s t i p u l a t e d i n t h e i r settlement agreement w i t h the 

N a t i o n a l I n d u s t r i a l T r a n s p o r t a t i o n League (NITL) should be 

s u f f i c i e n t f o r a l l purposes. I d . at XXI-23. P l a i n l y , t h i s i s 

not enough. 

Tho importance of p r o t e c t i n g and enhancing v i a b l e r a i l 

passenger s e r v i c e i n the context of c o n t r o l t r a n s a c t i o n s i n v o l v 

in g f r e i g h t r a i l r o a d s i s w e l l - e s t a b l i s h e d . Even as the Board's 

predecessor was c o n s i d e r i n g approval of the t r a n s a c t i o n s t h a t 
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u l t i m a t e l y l e d t o the c r e a t i o n of C o n r a i l , the p u b l i c i n t e r e s t i n 

passenger s e r v i c e assumed a primary p o s i t i o n : 

I t i s not too v i s i o n a r y , we 
t h i n k , t o a n t i c i p a t e the develop
ment ot a r a i l passenger s e r v i c e 
system more comprehensive and bet
t e r u t i l i z e d than any the w o r l d has 
yet seen. I n terms of n a t i o n a l 
need, there i s no doubt t h a t .such a 
system w i l l be e s s e n t i a l not o n l y 
t o the business and l e i s u r e a c t i v i 
t y of countless Americans, but a l s o 
t o the n a t i o n a l defense posture of 
t h i s country.... 

The overwhelming need demon
s t r a t e d on t h i s record i s f o r an 
i m a g i n a t i v e and f l e x i b l e a n a l y s i s , 
and a j o i n t raiIroad-community 
planning e f f o r t , t o meet the r e a l 
passenger s e r v i c e needs of the 
present and the f u t u r e . There i s 
no reason why the Pennsylvania and 
New Ycrk C e n t r a l r a i l r o a d s , whose 
merger has been approved by t h i s 
Commission, should not p a r t i c i p a t e 
openly and f u l l y i n t h i s study and 
planning. 

New York. N.H. & H. R. Co.. Discontinuance of A l l I n t e r s t a t e 

Passenger Tr a i n s . ^27 l.C.C. 151, 223, 225 (1966); see also Penn 

C e n t r a l , 327 l.C.C. at 524.'-' 

I n t h i s case. Now York i s not asking A p p l i c a n t s or the 

Board t o c o m p l f t o l y subordinate the proposed t r a n s a c t i o n t o New 

York's p o l i c i e s regarding i n t e r c i t y and commuter r a i l passenger 

growth. New York submits, however, t !• it the law mandates respect 

U l t i m a t e l y r e viewing the ICC's d e c i s i o n , the Supreme 
Court recognized t h a t even where passenger o b l i g a t i o n s would pose 
a burden on more l u c r a t i v e f r e i g h t s e r v i c e , the p u b l i c i n t e r e s t 
r e q u i r t d merging r a i l r o a d s t o assume the former as p a r t of the 
consider.'tion f o r t h e i r r e a l i z a t i o n of the l a t t e r . New Haven 
I n c l u s i o n ^ases. 399 U.S. 392, 494 (1970). 
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f o r those p o l i c i e s , and a Board-enforced commitment t h a t i f 

A p p l i c a n t s ' proposal f o r the d i v i s i o n and f u t u r e o p e r a t i o n of 

C o n r a i l ' s l i n e s i s approved, the f u t u r e of r a i l passenger s e r v i c e 

growth i n New York w i l l not be compromised. The m e r i t s of the 

c o n d i t i o n s requested by New York i s underscored by the f a c t t h a t 

here, u n l i k e the pr e - C o n r a i l cases c i t e d supra. e f f e c t u a t i o n of 

the proposed c o n d i t i o n s does not make any immediate f i n a n c i a l 

demands on A p p l i c a n t s . The program, t h a t New York seeks t o 

p r o t e c t i s one supported by a multi-hundred m i l l i o n d o l l a r State 

investment, much of which already has produced i n c i d e n t a l bene

f i t s f o r f r e i g h t s e r v i c e . 

The acknowledged mechanism f o r enforcement of condi

t i o n s such as those proposed by New York i s po s t - 1 r a n s a c t i o n 

o v e r s i g h t . A p p l i c a n t s c a s u a l l y suggest t h a t the three (3) year 

p e r i o d which they n e g o t i a t e d w i t h NITL should be s u f f i c i e n t . See 

CSX/NS-176, Vol. 1, N a r r a t i v e at XXI-23. The sole concern of 

NITL, liowevor, i s f r e i g h t s e r v i c e , and the i n t e r e s t s advanced i n 

p u r s u i t of NITL's settlement cannot be presumed remotely r e l e v a n t 

t o New York's passenger concerns. Moreover, the n o t i o n o i "one 

s i z e f 11 .'1 , ( ] ! " oversi'jnt has no support i n past Board/ICC prece

d e n t , " and i t s flaws s p e c i f i c a l l y have been exposed by the 

recent Union P̂ .c i f ic/Southern P a c i f i c t r a n s i t i o n s e r v i c e debacle. 

See, e.g., CSX Corporation -- Control -- American 
Commercial Lines. 2 l.C.C. 2d 490, 555 (1984); N o r f o l k & Western 
Rai Iway Co, . Et Al , . 324 I.CC. at 28-29. 
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Tho m e r i t s c l e a r and su p p o r t i n g arguments e s s e n t i a l l y 

unrebutted, the passenger s e r v i c e p r o t e c t i o n c o n d i t i o n s requested 

by Now York should be granted. 

APPLICANTS' PROPOSAL MUST BE CONDITIONED 
UPON APPLICANTS' AGREEMENT TO ASSUME 

CONRAIL'S CONTRACT OBLIGATIONS TO NEW YORK 

In i t s evidence. New York i d e n t i f i e d many of the 

e x t r a o r d i n a r y r a i l investments which i t had made, i n c l u d i n g those 

made i n c o n j u n c t i o n w i t h C o n r a i l . See NYS-10, V.S. Utermark at 

8-9. I n p a r t i c u l a r , t h i r t e e n (13) agreements between New York 

and C o n r a i l t h a t r e q u i r e c o n t i n u i n g performance by C o n r a i l were 

h i g h l i g h t e d by Now York's witness. I d . , E x h i b i t (JAU-5); 

Argument at 24-25. I n i t s Comments, New York noted t h a t nowhere 

i n t h e i r A p p l i c a t i o n d i d CSX or NS expr e s s l y commit t o honor 

C o n r a i l ' s o b l i g a t i o n s under these c o n t r a c t s , an ambiguous posture 

which mado t̂ "w York understandably apprehensive over the f u t u r e 

;!f it us of those agreements i n l i g h t of the o v e r r i d e ; '.'isions 

c o d i f i e d i n 49 U.S.C. §113?I(a). "' 

In t h e i r R e b u t t a l , A p p l i c a n t s u n e q u i v o c a l l y a f f i r m e d 

t h a t a l l o.*" C o n r a i l ' s o u t s t a n d i n g c o n t r a c t s w i t h Now York w i l l be 

assumed by CSX and NS, in .u-cordance w i t h the t r a n s a c t i o n ' s 

See' e.g., N o r f o l k and W. Ry. v. American T r a i n Dispatch-
As:; ' n, 499 U.S. 115 (1991) ( a p p l i c a t i o n approved i n 1982; 

abrog a t i o n of c o l l e c t i v e b a r g a i n i n g agreement e f f e c t e d i n 1986); 
American T r a i n Dispatchers Ass'n v. ICC, 26 F.3d 1157 (D.C. C i r . 
1994) ( a p p l i c a t i o n approved i n 1980; abro g a t i o n of c o l l e c t i v e 
b a r g a i n i n g a o • • • • : • • • f e c t e d i n 1988) . 
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a l l o c a t i o n of the r a i l lines and properties to which the con

t r a c t s apply. See CSX/NS-176, Vol, 1, Narrative at IX-23-25, 

XII-64, This s t i p u l a t i o n s a t i s f i e s New York's substantive 

concerns regarding Applicants' intentions v i s - a - v i s Conrail's 

current and future contract obligations. To assure the enforce

a b i l i t y of Applicants' commitment once the Board's s p o t l i g h t no 

longer shines on the subject transaction, however. New York 

r e s p e c t f u l l y requests that the Board (1) memorialize Applicants' 

s t i p u l a t i o n in a formal condition imposed on any eventual approv

al of the Primary Application; and (2) c l a r i f y in i t s f i n a l , 

w r i t t e n decision that for purposes of the application of 49 

U,S.C, §11321 (a), i t i s not necessary to override any of the New 

York contracts i n order to effectuate the subject transaction. 

VI 

APPLICANTS' PROPOSAL MUST BE 
CONDITIONED UPON THE RELIEF SOUGHT BY 
METRO-NORTH AND SOUTHERN TIER WEST 

A. Met ro-North 

In i t 3 Comments, New York supported the request by 

Metro-North for a condition compelling NS to honor and carry 

forward to closure an agreement i n p r i n c i p l e mado by Conrail to 

s e l l i t s Suffern-Port Jervis l i n e to Metro-North. NYS-10, 

Argument at 31-32. The condition was j u s t i f i e d both on the basis 

of Applicants' general commitmont to assume Conrail's o b l i g a t i o n s 

v i s - a - v i s tho lines being acquired, and the recognized pubiic 

i n t e r e s t i n preserving and protecting passenger and commuter r a i l 
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s e r v i c e i n the context of l a r g e r , f r e i g h t - o r i e n t e d mergers and 

c o n s o l i d a t i o n s . I d . See also New Haven I n c l u s i o n Cases. 3 99 

U.S. at 4 94-5; Penn Central Tr^tnsp. Co.. Discontinuance of 

Train s , 338 I.CC. 380, 476-79 (1970). 

I n t h o i r R e b u t t a l , A p p l i c a n t s do not even acknowledge 

C o n r a i l ' s commitment t o s e l l the Su f f e r n - P o r t J e r v i s Line t o 

Metro-North. Rother, they oppose Metro-North's c o n d i t i o n s 

request on tho ground t h a t the commuter c a r r i e r "has made no 

showing t h a t the proposed Transaction w i l l have any adverse 

e f f e c t on i t s commuter o p e r a t i o n s . " CSX/NS-176, Vol. 1, Narra

t i v e at XI1 -̂ 21 . '' 

By A p p l i c a n t s ' own reckoning, the proposed t r a n s a c t i o n 

w i l l add f o u r (4) t o seven ('/) f r e i g h t t r a i n s each day t o the 

subject l i n o over tho near term, an increase t h a t NS' o p e r a t i n g 

plan r e f e r s t o as " s i g n i f i c a n t . " CSX/NS-20, Vol. 3B at 277. At 

the same timo, commuter r i d e r s h i p on the l i n e i s expected t o 

double over the next fo \ i r (4) years. See MNCR-2, V.S. Nelson. 

C l e a r l y , tho now f r e i g h t t r a f f i c t h a t w i l l r e s u l t from the 

proposed t r a n s a c t i o n w i l l increase the burden on and r i s k t o 

commutor s e r v i c e - - a n obvious adverse impact. 

According t o Metro-North, some $104 m i l l i o n i n new 

investment w i l l be r e q u i r e d m order t o s'upport the p r o j e c t e d 

growth in passenger t r a f f i c over the Su f f e r n - P o r t J e r v i s l i n e . 

A p p l i c a n t s a p p a r e n t l y d i d res. Ive an a l t e r n a t e concern 
r a i s e d by Metro-North, t h a t important d i s p a t c h i n g arrangements f o r 
the l i n e would be t r a n s f e r r e d t o d i f f e r e n t c o n t r o l at a d i f f e r e n t 
l o c a t i o n , t o the obvious detriment of commuter o p e r a t i o n s . See 
CSX/NS-176, Vol . 1, N a r r a t i v e at X I I 21-22. 
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MNCR-2, V.S. Permut. An a d d i t i o n a l $88,5 m i l l i o n i s needed f o r 

f r e i g h t - r e l a t e d r i g h t - o f - w a y improvements. I d . C o n r a i l p l a i n l y 

was not prepared or w i l l i n g t o i n v e s t such sums -- hence the 

agreement t o s e l l the l i n e t o Motro-North -- and A p p l i c a n t s have 

shown no g r e a t e r i n t e r e s t or commitment. ' Metro-North i s pre

pared t o commit the necessary funds; r e a l i s t i c a l l y , however, i t 

cannot be expected t o do so i f wnership of the l i n e remains w i t h 

a d i s i n t e r e s t e d f r e i g h t r a i l r o a d . 

Metro-North's proposed c o n d i t i o n -- t r a n s f e r of owner

shi p at the p r i c e n e g o t i a t e d w i t h C o n r a i l , w i t h NS r e t a i n i n g f u l l 

f r e i g h t s e r v i c e trackage r i g h t s -- v / i l l a l l o w A p p l i c a n t s t o reap 

the b e n e f i t s of the t r a n s a c t i o n v i s - a - v i s the S u f f e r n - P o r t J e r v i s 

l i n e , w h i l e at the same time f a c i l i t a t i n g the proper p r o t e c t i o n 

and p r e s e r v a t i o n of commutor s e r v i c e t h a t the p u b l i c i n t e r e s t 

r e q u i r e s . Cf . Pennsylvania R a i l r o a d Co.. Discontinuance of 

Tr a i n s , 328 l.C.C. 921, 933-35 (1965). Now York r e s p e c t f u l l y 

urges t h a t Metro-North's c o n d i t i o n be granted, 

B. Southern T i e r West 

Among the Board's r e s p o n s i b i l i t i e s i n e v a l u a t i n g a 

proposed r a i l r o a d c o n s o l i d a t i o n or c o n t r o l t r a n s a c t i o n i s t o 

consider the impact on and p r o t e c t the l e g i t i m a t e i n t e r e s t s of 

smaller communities dependent on r a i l s e r v i c e . See e.g.. UP/SP 

at 80, 196. CfL^ 49 C.F.R. Part 1180.1(h). I n t h i s case, the 

In A p p l i c a n t s ' R e b u t t a l , NS s t a t e s only th^'t the l i n e 
"has adequate c a p a c i t y t o accommodate p r o j e c t e d i n r ^ j a s e s i n NS 
f r e i g h t t r a f f i c . " CSX/NS-176, Vol. 1, N a r r a t i v e at X I I - 2 2 . 
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Southern Tier West Regional Planning and Development Board 

represents smaller communities and t h e i r c o n s t i t u e n t s along the 

s o - c a l l e d Southern T i e r Extension between H o r n e l l , NY and Corry, 

PA. As set f o r t h i n i t s Comments, New York supports the r e l i e f 

requvfsted i n t h i s proceeding by .Southern T i e r West, which i s 

d i r e c t e d toward tho p r e s e r v a t i o n of needed r a i l s e r v i c e t h a t 

o t h e r w i s e faces an u n c e r t a i n f u t u r e should t l i e s u b j e c t transac

t i o n be approved as presented.'' See NYS-10, Argument a t 32-34. 

I n opposing the r e l i e f sought by Sout.hern T i e r West, NS 

a s s e r t s t h a t the group lacks standing t o press some of i t s key 

clai m s , as thoy r e l a t e t o agreements or commitments between 

C o n r a i l and New Ycrk. See CSX/NS-176, Vol. 1, N a r r a t i v e at X V I I -

35. For the record. New York re-confirms i t s support f o r and 

endorsement of the r e l i e f requested by Southern T i e r West, and 

urges t h a t i t bo granted. See NYS-10, Argument at 34. A p p l i 

cant?;' s t a n d i n g o b j e c t i o n i s wi t h o u t m e r i t . 

So, too, i s the argument t h a t A p p l i c a n t s owe no duty t o 

.Srnithern T i e r West because i t s concerns "address p r e - e x i s t i n g 

circumistanc*.*:' ;i> ; associated w i t h the Transaction." CSX/NS-176, 

Vo l . 1, N a r r a t i v e at XVII-35."" While the genesis of the issues 

Under A p p l i c a n t s ' p l a n , the Southern T i e r Extension would 
be a l l o c a t e d t o NS. Thus f a r , however, NS has s t e a d f a s t l y d e c l i n e d 
t o o f f e r any assurances as t o the f u t u r e maintenance and o p e r a t i o n 
of the l i n e . See, e.g., CSX/NS-176, Vol. 1, N a r r a t i v e at XVII-35. 

One " p r e - e x i s t i n g circumstance" t h a t A p p l i c a n t s do 
address i s C o n r a i l ' s $2,136 m i l l i o n indebtedness t o New York. See 
NYS-10, Argument at 32. Whil» acknowledging i t s agreement t o 
assume a l l C o n r a i l o b l i g a t i o n s l o s p e c t i n g the l i n e s t o which the 
indebtedness r e l a t e s , NS p u r p o r t s t o "reserve [] the r i g h t t o 
challenge the amount a l l e g e d l y owed NYSDOT by C o n r a i i . " CSX/NS-
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r a i s e d by Southern T i e r West may predate A p p l i c a n t s ' p r o p o s a l , 

the t h r e a t t o the f u t u r e of r a i l s e r v i c e along the Southern T i e r 

Extension c e r t a i n l y i s exacerbated by A p p l i c a n t s ' plans, which 

i n c l u d e no contemplated r o l e f o r the l i n e and, i n f a c t , imply 

s t r o n g l y t h a t i t w i l l be allowed t o whither. Moreover, New York 

notes th a t A p p l i c a n t s themselves have proposed many remedial 

measures (such as the c r e a t i o n of Shared Assets Areas) t h a t by 

t h e i r own reckoning are not responsive t o problems caused by the 

t r a n s a c t i o n . See, e.g.. CSX/NS-176, Vol. 2A, R.V.S. Ka l t at 9. 

While New York does not concur w i t h A p p l i c a n t s ' p o s i t i o n i n a l l 

such cases (see, e.g.. NYS-24/NYC-17 at 18-19), i t i s disingenu

ous of them t o cla i m t h a t an issue i s j u s t i c i a b l e o n l y i f they 

choose t o make i t so. 

The c o n d i t i o n s sought by Southern T i e r West are reason

able, and responsive t o harms threatened or enhanced by the 

subj e c t t r a n s a c t i o n . Now York urges that they be granted. 

V I I 

THE BOARD KUST ADOPT A CONDITION TO PROTECT 
NEW YORK SHIPPERS FROM FUTURE RATE INCREASES 

TO FUND APPLICANTS' ACQUISITION PREMIUM 

In i t s Comments and accompanying evidence. New York 

underscored i t s s p e c i a l concern over the manner m which A p p l i -

176, Vol. 1, N a r r a t i v e at XVII-36. F i x i n g the amount t h a t C o n r a i l 
owes New York, of course, i s not among the Board's r e s p o n s i b i l i t i e s 
i n t i l l s case. NS' " r e s e r v a t i o n " n o t w i t h s t a n d i n g , however, i t i s 
New York's p o s i t i o n t h a t both the f a c t and amount of the debt are 
c l e a r l y e s t a b l i s h e d under the r e l e v a n t agreements, which agreement 
A p p l i c a n t s have s t i p u l a t e d they w i l l honor. 
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cants might seek t o recover the very s i g n i f i c a n t premium which 

they p a i d t o acquire C o n r a i l . See NYS-10, Argument at 34-35; 

V.S. Utermark at 12. Much of t h i s premium, represents i n f l a t i o n 

i n C o n r a i l ' s stock purchase p r i c e caused by the h o s t i l e takeover 

b a t t l e waged by CSX and NS p r i o r t o t h e i r d e c i s i o n e a r l y l a s t 

year t o pursue a j o i n t a c q u i s i t i o n . Having b i d up C o n r a i l ' s 

s a l e s p r i c e . A p p l i c a n t s must now cover t h e i r purchase c o s t s . 

While A p p l i c a n t s ' goals of i n c r e a s i n g revenues and 

decreasing expenses are most e s t i m a b l e , " recent h i s t o r y teaches 

t h a t those o b j e c t i v e s are not always a t t a i n a b l e . I n i t s a p p l i c a 

t i o n f o r approval of i t s a c q u i s i t i o n of SP, the Union P a c i f i c 

System represented and the Board accepted t h a t i t s merger w i t h SP 

would r o s u l t annual savings i n excess of $500 m i l l i o n . Yet, most 

r e c e n t l y , UP r e p o r t e d net o p e r a t i n g losses as a d i r e c t conse

quence of i t s SP merger."" Not only d i d u n a n t i c i p a t e d c o n s o l i 

d a t i o n expenses not increase p r o f i t s , they o b l i t e r a t e d UP's 

c u r r e n t p r o f i t s . I n the not u n l i k e l y event t h a t A p p l i c a n t s are 

unable t o reach the l o f t y goals t h a t t h e i r c h i e f executives 

present t o the Board,"' c a p t i v e r a i l shippers are the p r i n c i p a l 

source t o which A p p l i c a n t s can t u r n t o generate r e q u i r e d reve

nues. As d e t a i l e d by New York witnesses Utermark and Banks, New 

York shippers l a r g e l y are dependent on C o n r a i l , and w i l l t r a n s f e r 

See, e.g., CSX/NS-20, Vol. 1 at 73-83; Vo l . 2A at 250-56. 

See, e.g., "UP Posts Huge Loss," Journal of Commerce. 
January 23, 1998 at lA, lOA. 

4 1 See CSX/NS-20, Vol. 1, V.S. Goode; V.S. Snow, 

39 



t h a t dependence t o CSX and NS a f t e r the t r a n s a c t ion.''^ Having 

already i n v e s t e d hundreds of m i l l i o n s of d o l l a r s i n C o n r a i l , i t 

would be e s p e c i a l l y vinreasonable i f New York's r a i l customers are 

for c e d t o fund A p p l i c a n t s ' attempted recovery of t h e i r C o n r a i l 

expenditures. Simply put, w h i l e New York endorses A p p l i c a n t s ' 

goals t o grow t h e i r r a i l r o a d s through e f f i c i e n c i e s and from 

revenues now enjoyed by motor c a r r i e r s . New York's c a p t i v e 

shippers should not be made guarantors of l a s t r e s o r t . 

According t o A p p l i c a n t s ' evidence, CSX has issued 

$4,277 b i l l i o n i n new debt (CSX/NS-20, V o l . 1, Exh. 16 at 133) 

and NS has issued $5,928 b i l l i o n i n new debt ( I d . , Exh. 17 at 

171) t o fund t h e i r a c q u i s i t i o n . The i n i t i a l annual cost of t h i s 

new debt w i l l be $683 m i l l i o n . The massive cost of A p p l i c a n t s ' 

v o l u n t a r y a c q u i s i t i o n cannot be placed upon the shoulders of New 

York shippers i n the event t h a t A p p l i c a n t s ' rosy p r o j e c t i o n s f a i l 

t o m a t e r i a l i z e . See Democratic Central Comm. v. Washington Metro 

Area T r a n s i t Comm'n. 485 F.2d 786, 806-07 (D.C. C i r . 1973). The 

r a i l r o a d s are w e l l known advocates and p r a c t i t i o n e r s of d i f f e r e n 

t i a l p r i c i n g , and as such, c a p t i v e r a i l shippers can expect t o 

bear the bi mt of any s h o r t f a l l s i n A p p l i c a n t s ' economic a s p i r a 

t i o n s . The Board must take steps t o insu r e t h a t these shippers 

not be for c e d t o act as guarantors of A p p l i c a n t s ' o b l i g a t i o n s 

through increased r a t e s . The Board should d i r e c t A p p l i c a n t s t o 

record t h e i r C o n r a i l a c q u i s i t i o n costs i n such a way tha^ they 

See NYS-10, V.S. Utermark at 9-12; V.S. Banks at 14-15 
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cannot form the basis of or j u s t i f i c a t i o n f o r f u t u r e r a t e i n 

creases on c a p t i v e t r a f f i c . 

CONCLUSION 

For a l l of the reasons set f o r t h h e r e i n , as w e l l as i n 

New York's Comments (NYS-10), J o i n t Responsive A p p l i c a t i o n (NYS-

11/NYC 10), and J o i n t Rebuttal Statement (NYS-24/NYC-17) , New 

York submits t h a t i f the Board determines *-o approve the Primary 

A p p l i c a t i o n , i t should only do so upon each of the f o l l o w i n g 

condi t ions: 

1, The J o i n t Responfjivo A p p l i c a t i o n of New York ̂ nd 

NYCEDC should be granted, w i t h the Board r e t a i n i n g j u r i s d i c t i o n 

t o r u l e upon and resolve p o t e n t i a l d i s p u t e s over implementation, 

2, The c o n d i t i o n s requested by ENRSC re g a r d i n g the 

establishment of a Shared Assets Area or a l t e r n a t i v e r e c i p r o c a l 

s w i t c h i n g r e l i e f i n and around B u f f a l o , NY should be granted. 

3, The Board should p r e s c r i b e a 10-year o v e r s i g h t and 

r e p o r t i n g c o n d i t i o n as described i n Part IV, supra, t o monitor 

A p p l i c a n t s ' compliance w i t h other c o n d i t i o n s and ensure t h a t 

t h e i r implementation r>f the subject t r a n s a c t i o n does not adverse

l y . i f f ' f t c'uttont .uid planned cotnmuter and i n t e r - c i t y passenger 

r a i l o p e r a t i o n s . 

4, The Board should f o r m a l i z e A p p l i c a n t s ' agreement 

t o assume of Con r a i l ' s o b l i g a t i o n s under the c o n t r a c t s w i t h 

New Y( . ' - d in E x h i b i t (JAU-5) t o the V e r i f i e d 

Statement of Janies Utermark, through a separate approval c o n d i -
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t i o n , and c l a r i f y t h a t pursuan-: t o 49 U.S.C. 511321(a), no 

o v e r r i d e or avoidance of any of those c o n t r a c t s i s necessary t o 

l e t A p p l i c a n t s c a r r y out the subject t r a n s a c t i o n . 

5. The separate c o n d i t i o n s sought by Metro-North and 

Southern T i e r West and described i n Part V I , supra, should be 

granted. 

6. Tho Board should adopt a p p r o p r i a t e c o n d i t i o n s t o 

ensure t h a t the a c q u i s i t i o n p r i c e p a i d f o r C o n r a i l by A p p l i c a n t s 

cannot be used t o j u s t i f y unreasonable r a i l r a t e increases t o 

c a p t i v e New York shippers. 

OF COUNSEL: 

Slovor & L o f t u s 
1224 Seventeenth S t r e e t , NW. 
Washington, D.C. 20036 

Dated: February 23, 199'c 

R e s p e c t f u l l y submitted, 

THE STATE OF NEW YORK BY AND 
THROUGH ITS DEPARTMENT OF 
TRANSPORTATION 

Dennis C. Vacco 
At t o r n e y General of the 

State of New York 
Stephen D. Houck 

A s s i s t a n t A t t o r n e y General 
George R. Mesires 

A s s i s t a n t A t t o r n e y General 
120 Broadway, Suite 2601 
New York, New York 10271 

W i l l i a m L. Sl 
Ke l v i n J. Dowd 
Jean M. Cunningham 
Peter A. Pfohl 
Slover & Lof t u s 
1224 Seventeenth S t r e e t , N.W. 
Washington, D.C. 20036 
(202) 347-7170 

Attorneys and P r a c t i t i o n e r s 

!W York 10271 ^ /7 

Clover g ; i i ^ V ' V 4 ^ 

42 



CERTIFICATE OF SERVICE 

I c e r t i f y that I have t h i s 23rd day of February, 1998, 

served copies of the foregoing Brief of the State of New York by 

hand upon Applicants' counsel: 

Drew A. Harker, Esq. 
Arnold & Porter 
555 T w e l f t h S t r e e t , N.W. 
Washington, D.C. 20004-1202 

John V. Edwards, Esq. 
P a t r i c i a E. Bruce, Esq. 
Zuckert, Scoutt & Rasenberger, 

L.L.P., Suite 600 
888 Seventeenth S t r e e t , N.W. 
Washington, D.C. 20006-3939 

David H. Coburn, Esq. 
Steptoe & Johnson h . h . P . 
1330 Connecticut Ave., N.W. 
Washington, D.C. 20036-1795 

Gerald P. Norton, Esq. 
Harkins Cunningham 
1300 Nineteenth S t r e e t , N.W. 
Suit e 600 
Washington, D.C. 20036 

I f u r t h e r c e r t i f y that copies of t:he f o r e g o i n g B r i e f 

were served by f i r s t c l a s s m a i l , postage prepaid on: 

The Honorable Rodney E. S l a t e r 
Secretary 
U.S. Department of T r a n s p o r t a t i o n 
400 7th S t r e e t , S.W., Sui t e 10200 
Washington, D.C. 20590 

The Honorable Janet Reno 
Att o r n e y General of the United States 
U.S. Department of J u s t i c e 
10th & C o n s t i t u t i o n Ave., N.W., Room 4400 
Washington, D.C. 20530 

and upon a l l o t h er p a r t i e s of record i n Finance Docket No, 33388 

Ke 1V1 n 


