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Dear Secretary Williams: 

I-nclosed tor filing please find the original and 25 copies of ihe Highly Confidential and 
Public Versions ofthe Rebuttal of Indiana Southern Railroad. Inc. Ai...ched are .<.5 inch 
diskettes containing the filing in WordPerfect 5.2. 

/\lso enclose is the original Verification of Mr. Richard Neumann which did not arrive in 
time for coping the filing. 

Please time and dale stamp the extra copy ofthe filing and return it vvith our messenger. 

If you have any questions, please contact me. 

Respectfully. 

rr Karl Morell 
Attorney for: 
INDIANA SOUTHKRN RAILROAD. INC. 
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VERIFICATION 

1, Richard Neumann, verify under penalty of perjury that the foregoing Rebuttal Verified 

Statement is true and correct to the best of my knowledge and belief 

Executed on 
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CSX CORPORATION AND CSX TRANSPORTATION FNC. 
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INDIANA SOUTHERN RAILROAD, INC. 
-TR.A.CKAGE RIGHTS-

CSX TRANSPORTATION. INC. AND INDIANA RAIL ROAD COMPANY 

REBUTTAL OF 
INDIANA SOUTHERN RAILROAD. INC. 

Indiana Southem Railroad. Inc. ("ISRR"). pursuant to Decision No. 12 in this proceeding 

and the Surface Transportation Board's ("STB" or "Board"') Railroad Consolidation Procedures 

at 49 C.F.R. Part 1180. hereby submits its rebuttal in support of ISRR's responsive application. 

LNTRODUCTION 

On June 23. 1997. CSX Corporation ("CSXC"). CSX Transportation, Inc. ("CSXT"), 

Norfolk Southem Corporation ("NSC"). Norfolk Southern Railway Company ("NSR"). Conrail 



Inc. ("CRR"), and Consolidated Rail Corporation ("CRC")' (collectively referred to as the 

"Primary Applicants") filed their Railroad Control Application ("Conlrol Application").* On 

October 21, 1997. ISRR filed its Respjnsive Application seeking trackage rights in Indianapolis, 

Indiana and the surrounding area over certain rail lines currently owned by CRC and to be 

acquired by CSXT and over a short segment of rail line owned by the Indiana Railroad Company 

("INRD"). a subsidiary of CSXT.^ Comments addressing the anticompetitive effects ofthe 

Primary Transaction in the Indianapolis area were also filed by the City of Indianapolis, 

Indianapolis Power & Light Company ("IPL"). Shell Oil Company. Citizens Gas & Coke Utility, 

and the Depanment of Justice ("DOJ"). 

On December 15. 1997. the United States Department of Agriculture filed comments in 

support of ISRR's Responsive .Application. 

TRACKAGE RIGHTS REQUESTED BY ISRR 

In its Responsive Application, ISRR requested the Board to condition the approval of the 

Primary Tran.saction by granting ISRR trackage rights in Indianapolis and the area surrounding 

Indianapolis as follows: 

1 lnji;>nap«>>lis 
Overhead trackage rights between MP 6.0 on ISRR's Peters lurg Subdivision and 

IPL's PerrN K facility in Indianapolis over the rail line currently owned by CRC and to be 
acquired by CSXT. 

'CSXC and CSXT are referred to collectively as CSX. NSC and NSR ar. referred to collectivelv as NS. CRR and 
CRC are referred to collectively as Conrail. 

"In the Control Application, [•nmary .Applicants seek Board approval for: (1) the acquisition by CSX and NS of 
control of Conrail; and (2) the division ofthe assets of Conrail by and between CSX and NS (hereinafter referred to as 
the •'Primary Transaction"). 

ÎSRR's Responsive .Application was accepted for consideration by the STB in Decision No. .̂ 4, served November 
20, 1997. 



Overhead trackage rights between MP 6.0 on ISRR's Petersburg Subdivision and 
IPL's Stout facility located on the INRD rail line over a segment of the rail line currently owned 
by CRC and to be acquired by CSXT and a segment of FNRD's rail line. 

Local trackage rights over CRC's rail lines in Indianapolis, including the 
Indianapolis Belt Line, to be acquired by CSXT.'* 

2. Between Indianapolis and Surrounding Communities 
Local trackage rights between Indianapolis and Shelbyville, Indiana over the rail 

line currently owned by CRC and to be acquired by CSXT. 
Local trackage rights between Indianapolis and Crawfordsville, Indiana over the 

rail line currently owned by CRC and to be acquired by CSXT. 
Local trackage rights between Indianapolis and Muncie. Indiana over the rail line 

currently owned by CRC and to be acquired by CSXT. 

SUMMARY OF REBLTTAL EVIDE.NCE 

Included in this filing are the Rebuttal Verified Statements of Mr. Richard Neumann, the 

Senior Vice President and Cjeneral Manager of ISRR. Mr. Michael A. Weaver, Manager of the 

Fuel Supply Organization of IPL, and Mr. Thomas D. Crowley, economist and President of L. E. 

Peabody & Associates. Inc. Messrs. Neumann. Weaver and Crowiey. who previously testified in 

this proceeding, respond directl> to the Rebuttal Verified Statements of Thomas G. Hoback. 

Thomas E. Kuhn. John W. Orrison. and Gerald E. Vaninetti. 

A brief summary of each of these rebuttal w itnesses" testimony is as follows: 

Mr, Richard Neumann 

According ;o Mr. Neumann, the Perry K plant will become captive to CSXT if the 

Primary Transaction is unconditionally approved. CRC is currently a neutral switch carrier for 

traffic onginated by either ISRR or INRD. Once CSXT replaces CRC in Indianapolis. CSXT 

will favor its subsidiary the INRD by pricing ISRR coal movements to Perry K out of business. 

* ISRR see)<s irac)<age rights over all CRC rail imes in Indianapolis needed lo access 'lie 2-to-l shippers located in 
Indianapolis. 



The short truck movements from Stout or the INRD yard to Perry K will not serve as a 

competitive constraint on CSXT, as they do on CRC today, since all prior rail movements are 

controlled by CSXT's subsidiary. 

Mr. Neumann points out that ISRR has provided service to Stout via rwo routings: ISRR-

Switz City-INRD and ISRR-lndianapolis-CRC-INRD and that Stout has four other rail options. 

If the Primary Transaction is unconditionally approved, CSXT and its subsidiary will control all 

of these routings. Mr. Neumann explains that the overhead trackage rights NSR is to receive will 

be of no benefit to either Perry K or Stout because NSR's route from the Indiana coal fields is 

highly circuitous and could not possibly compete vvith the direct INRD route to Indianapolis. 

Mr. Neumann disputes CSXT Witness Vaninetti's contention that ISRR is not 

competitive for movements of coal to Stout because ISRR has handled limited volumes in the 

past and lost the traffic in 1997, .Vlr. Neumann demonstrates that ISRR remains competitive for 

this traffic. Once CSXT replaces CRC in Indianapolis, however. ISRR's ability to compete will 

be lost Mr. Neumann also distinguishes relatively short tmck movements of coal in mral areas 

of Indiana from Primary- Applicants' suggestion that coal can economically be moved to Stout. 

In Mr. Neumann's view, tmcking coal to Stout is neither economically possible nor politically 

practicable. 

Mr. Neumann goes on the explain why NSR's ability to compete in Indianapolis is 

illusory. NSR will own no rail lines into Indianapolis or yard facilities in that city and apparently 

will have no offices or employees s'aiioned in Indianapolis. Without any investment in 

Indianapolis. NSR w ill have little, if any. incentive to compete with CSXT. The situauon in 



Crawfordsville is similar, since NSR will have no physical presence in lhat community, and 

NSR's overhead trackage rights to and from Crawfordsville are over a highly circuitous route. 

Mr. Michael A. Weaver 

Mr. Weaver details the inconsistent positions CSXT and NSR have taken in this 

proceeding conceming the 2-to-l status of IPL's Stout and Perry K plants. In their Control 

Application, .Applicants stated that IPL was a 2-to-l shipper in Indianapolis, but did not refer to 

either plant. In discovery. CSXT stated that Perry K was a 2-to-l destination, but that Stout was 

not. based on the fiction that CSXT would compete with its 89 percent owned subsidiary the 

INRD. On Rebuttal. CSXT abandons the latter position for a nevv one. 

Mr. Weaver refutes CSXT's new theory- that competition at the Stout plant comes from 

tmcks and power generated by IPL's other plants. He demonstrates that tmcks aie not effective 

competitors for moving coal to Stout because tmck rates are substantially higher than rail rates. 

Tmck deliveries would be iess etficient and more costly, and their use environmentally less 

preferable than deliveries by rail. Mr. Weaver also explains that dispatching power fron. IPL's 

Petersburg plan: to replace power from Stout is not an option, as .Applicants suggest, because the 

Petersburg plar t is already relied on first to generate power on the IPL system. 

Mr. Wea-ver explains that ISRR's propo.sed trackage rights to Stout and Perry K would 

replicate the existing efficient movements of Indiana coal, unlike .Applicants' proposal of having 

NSR route unit trains through the Hawthome Yard. ISRR's trackage rights would also enable 

ISRR to use the possible "build-out" rouies into the Stout plant. Finally. Mr. Weaver 

demonstrates that even at the higher •'build-out" cost suggested by CSXT Witness Kuhn. the 

"build-out" would be feasible. 



Mr. Thomas D. Crowley 

Mr. Crowley demonstrates that IPL's Perry K plant currently has three competitive rail 

altematives and that the Stout plant currently enjoys four competitive rail options. He explains 

that, if the Primary Appiication is approved without appropriate conditions. CSXT will conlrol 

coal deliveries to both Perry K and Stout. With the replacement of CRC by CSXT. CSXT will 

control direct rail deliveries to Perry K via ISRR and INRD. Since CSXT owns 89 percent of 

INRD, CS.XT w ill fav or its subsidiary to the disadvantage of ISRR. CSXT w.ll also control 

tmck deliveries to Perry K from Stout. 

Mr. Crowley also explains that CSXT will be able to competitively disadvantage the 

ISRR movements to Stout because: a) CSXT owns 89 percent ofthe INRD. the only railroad 

serv ing Stout: b) CSXT will control the CRC Belt which eliminates direct access to Stout by the 

ISRR or any other railroad other than CSXT; c) CSXI will control the CPC Belt and connecting 

rail lines which eliminates "build-ouf or "build-in" options to ISRR or any other railroad other 

than CSXT; and d) NSR will receive only overhead trackage rights to Hawthome Yard and the 

movement of high volume coa! through that Yard is extremely inefficient and considerably more 

costly. Mr. Crowley confirms that ISRR will lose 51.5 million annually to CSXT and INRD 

because it will no longer be able to compete as a result ofthe Primary Transaction. 



Finally, Mr. Crowley explains that IPL's power supply options are not altematives to two 

carrier ' cess in disciplining rates and that IPL's "build-ouf is feasible and justified even with 

Mr. Kuhn's additional constmction estimates. 

Respectfiilly submitted. 

KARL MORELL 
Of Counsel 
BALL JANIK LLP 
1455 F Street. N.W. 
Suite 225 
Washington. D.C. 20005 
(202) 638-3307 

Attomey for: 
INDIANA SOUTHERN 
RAILROAD. INC. 

Dated: January 14, 1998 
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REBLTTAL VERIFIED STATEMENT 
OF 

RICHARD NECVIANN 

My name is Richard Neumann. I am Senior Vice President and General Manager cf 

Indiana Southem Railroad, Inc. (ISRR). I previously submitted a verified statement, dated 

October 17. 1997. in support of ISRR's Responsive .Application in this proceeding. My 

qualifications are set forth in that statement. 1 am submitting this rebuttal verified statement in 

response to the verified statements of Thomas G. Hoback. Thomas E. Kuhn. John W. Orrison, 

and Gerald E. Vaninetti contained in Applicants' Rebuttal filed on December 15, 1997. 

In mv initial statement. I explained that ISRR is currently competitive for coal 

movements to Indianapolis Power & Light's (IPL) Perry K and E.W. Stout generating stations 

located in Indianapolis. Indiana, even though ISRR does not serve either of those plants directly. 



If the transaction proposed by CSX Transportation. Inc. (CSXT) and Norfolk Southem Railway 

Company (NSR) (collectively referred to as Applicants) is approved without appropriate 

conditions. ISRR wil! no longer be competitive for IPL coal traffic moving to Indianapolis, and 

IPL will lose competitive rail .service at its Perry K and Stout facilities. In addition, the loss of 

the revenues generated by ISRR frcm this traffic - over Sl .5 million in 1996 - will have a 

devastating effect on ISRR. possibly forcing ISRR to curtail service to other shippers on its rail 

ime. 

I also testified as to the loss of all meaningful rail competition for shippers in Indianapolis 

and the sum)unding area as a result of Applicants' proposed transaction. Indianapolis and 

Crawfordsville are 2-to-I locations that essentially will become captive to CSXT. Also, shippers 

located on the Indianapolis lo Shelbyville. Indianapolis to Ciawfordsviile. and Indianapolis to 

Muncie rail lines will lose the neutral gateway service Consolidated Rail Corporation (CRC) 

offers today to nearby CSXT and NSR junctions. 

In their Rebuttal filing. Applicants contend that the competitive conditions at the Perry K 

and Stout facilities will remain the .same under their proposed iransaction. They correctly point 

out that the Perry K facility is now served directly only by CRC and that the Stout facility is now 

served directly only by the Indiana Rail Road Company (INRD). Applicants, however, totally 

ignore or significantly understate the competitive options IPL currently has available for coal 

movements to these two facilities. 

ISRR has served the Perry K facility via a CRC switch since 1992. when ISRR first 

begxn operations. ISRR is currently mov ing coal to Perrv K from the Triad Mine located on the 

INRD at S'vvitz Ciiv. Indiana. ISRR has trackage rights to serve the Triad Mine for coal 



movemenis to all IPL plants other lhat Stout. Since IPL's current source of coal for Perry K is 

located on an FNRD line. FNRD is directly competitive with ISRR for service to Perry K via a 

CRC switch. INRD could also serve Perry K from the various mines it serves directly in Indiana. 

In the past. IPL has tmcked some coal to the Perry K facility from its storage area at Stout. 

According to Mr. Hoback, INRD has also moved coal lo its Senate Avenue Terminal, located 

one mile from the Perry K facility, and tmcked to Perry K. Consequently. IPL currently has the 

options of receiving coal at Perry K from: (I) CRC direct; (2) ISRR via CRC switch at 

Indianapolis: (3) INRD via CRC switch at Indianapolis; (4) INRD to Stout and tmck to Perry K; 

and (5) INRD lo its swiiching yard in Indianapolis and tmck to Perry K. 

If Applicants' proposed transaction is unconditionally approved, the Perry K plant wili 

become captive to CSXT. CRC will no longer exist in Indianapolis. Thus, the options of CRC 

handling coal direct or as a switch carrier from ISRR or INRD will be lost. CRC today is largely 

neutral in switching traffic from ISRR and INRD. ISRR believes that it currently enjoys an 

operational advantage over INRD for coal movements to Perry K, since it delivers the coal trains 

to CRC within one to two miles of the Perry K plant. Notwithstanding this operational 

advantage. CSXT will undoubtedly favor its subsidiary. the INRD. and price ISRR movements 

to Perry K out of business. The short truck movements from Stout or the INRD switching yard 

will not serve as a competitive constraint on CSXT. as they do on CRC today, since the prior rail 

movements are controlled by a CSXT subsidiary. Consequently, all current options of moving 

coal to Perry K will be controlled by a single source: CSXT. 

Applicants suggest thai the trackage or haulage rights NSR will receive as a result 

ofthe transaction will benefit Perry K. .Applicants fail to explain, however, the source of coal 



NSR purportedly will haul to the Perry K plant. NSR will not be permitted to serve Perry K 

directly nor will it be allowed to connect with ISRR in Indiani.polis. NSR's routes to and from 

Indianapolis are also highly circuitous and not suitable for handling shipments of coal. NSR 

does not have direct access to any coal mines from vvhich IPL buys its coal. Its only route fi'om 

southem Indiana to Indianapolis would be via Louisville and Danville, Kentucky, Cincinnati, 

Ohio, and Muncie. Indiana, which is approximately 491 miles. This highly circuitous route is 

hardly competitive with the direct INRD route to Indianapolis. The eastem coal mines served by 

NSR are also of too great a distance to be competitive with nearby Indiana coal sources. In fact. 

Applicants' own witness claims lhat IPL is committed to using Indiana coal. Vaninetti RVS at 

15-20. NSR coal movements to Indianapolis, therefore, would not serve as a competitive 

constraint on CSXT. 

Mr. Orrison claims that the proposed transaction will hav e no effect on competition at 

Perry K because CSXT is simply replacing CRC and ISRR will be able to interchange with 

CSXT rather than CRC. Orrison RVS at 184. Mr. Orrison. however, ignores the fact that ISRR 

coal movements to Perry K currently compete with INRD routings. Once CSXT replaces CRC, 

CSXT will have a .strong economic incentive to disadvantage the ISRR routings and benefit its 

subsidiary the INRD. 

In a cynical attempt to portray ISRR as searching for the proverbial fre ; lunch. 

Applicants note that ISRR previously sought access to the Perry K plant. As the letters from 

ISRR to CRC relied on by Applicants clearly demonstrate, in 1994 and 1995. ISRR sought to 

serve the I'errv K •-icilitv directly because ol serv ice and operational difficulties ISRR was 

experiencing at that time vvith its connections Vrith CRC in Indianapolis. ISRR is seeking access 



to Perry K in this proceeding to remedy the loss of competition at that facility and not because of 

operational problems in Indianapolis. 

ISRR has provided service to the Stout facility via t\« o routings: ISRR-Swiiz City-INRD 

and ISRR-lndianapolis-CRC-INRD The coal moving via Switz City originated at the Maysville 

Mine and the coal moving via Indianapolis originated at the Hawthon.e Mine, INRD is able to 

serve the Stout facility direct from several Indiana mines and in interline movements with CP 

Rail from the Farmersburg Mine. CRC has the potential to serve the Stout facility via an FNRD 

switch or directly via a build-in option from its nearby rail line in Indianapolis. Consequently, 

IPL today has the options of receiving coal at Stout from: (1) INRD direct; (2) CP Rail-Linton-

INRD; (3) ISRR-Switz City-INRD: (4) ISRR-lndianapolis-CRC-INRD; (5) CRC-INRD and (6) 

CRC direct via a build-in to the Stout plant. 

If Applicants' proposed transaciion is unconditionally approved, the Stout plant, not 

unlike the Perry K plant, will become captive to CSXT. In order to favor its subsidiary the 

INRD. CSXT will price ISRR movements via Indianapolis out of business. Once the ISRR 

routing via Indianapolis is rendered noncompetitive. INRD will have no economic incentive to 

cooperate with ISRR in ajoint-line movement via Switz City. Thus, both current routings to 

Stout involv ing ISRR vvill be lost. With the replacement of CS.XT for CRC in Indianapolis, the 

option of CRC linehauling coal to INRD for a switch to Stout will also be lost. The build-

ia'build-out optK)n vvil! he rendered meaningless, since CS.XT would have no incentive to build a 

line to Stout in order to compete with its subsidiarv nor vvould IPL have an incentive to build-out 

to the parent ofthe railroad to vvhich it has become captive. Consequently, all current options of 

moving coal to Stout will be controlled by CSXT. 



Mr. Hoback suggests that INRD is prepared to negotiate a rate for coal movements by 

NSR via lhe Hawthome Yard to Stout. Hoback RVS at 6. As previously explained, however, 

NSR has no economically viable coal route to Indianapolis. Mr. Hoback also fails to explain 

why INRD would offer NSR a competitive rate that would shorthaul the FNRD. Applicants 

reject the condition suggested by the Department of Justice that NSR be given the right to 

connect with ISRR at Indianapolis, contending that NSR already connects with ISRR at Oakland 

City. Indiana. The ISRR-NSR connection at (Oakland City, however, is of no benefit to IPL or 

any other shipper in Indianapolis given .NSR's circuitous route between Oakland City and 

Indianapolis and ISRR's lack of access in Indianapolis. 

In the Rebuttal filing, CSXT offered to assume CRC's current contractual obligations for 

the ISRR-lndianapolis-CRC-INRD movemenis for the duration ofthe INRD-IPL coal contract. 

CSX/'NS 176 at 365. CSXT's offer, however, vvould not prevent the loss of ISRR's competitive 

rail service to the Stout plant, the offer would simply delay the anticompetitive consequences of 

Applicants" proposed transaction. 

.Mr. CJrrison contends that there is no operating reason why. pi)st-Transaclion. ISRR 

would not be able lo deliver coal to Stout, since CSXT will simply replace CRC's switching 

service at Indianapolis. Orrison RVS at 184. 1 agree that there is no operational reason why 

ISRR vvould not be able to continue handling coal to Stout. As already explained, however. 

CSXT vvould have a strong incentive to competitively disadvantage ISRR movements to Stout. 

Mr. Vaninetti reaches a number of erroneous conclusions conceming ISRR's ability to 

compete for coal traflic moving to the Stout plant, .Mr, Vaninetti '-laims that ISRR is not 

competitive tor the Stout traffic because i l already has lost the iraffic to a two-line haui via CP 



Rail-INRD. Vaninetii RVS at 14. Mr. Vaninetti either fails to understand or conveniently 

ignores the fundamental principles of competition. The fact that ISRR lost traffic to FNRD in 

1997 that ISRR previously handled does not mean that ISRR is not a competitor for the traffic; it 

simply means that ISRR was ouicompeted for the traffic originating cn the CP Rail. As long as 

CRC remains in Indianapolis. ISRR will remain competitive for traffic moving to Stout. ISRR 

can compete »'or spot purchases of coal to Stout today and. if IPL decides to source its Stout coal 

from a different origin in the future. ISRR would be able to compete for the movements. Once 

CSXT replaces CRC in Indianapolis, however, ISRR's ability to compete will be lost. ISRR 

handled iraffic to the Stout plant in the past. .Mr. Vaninetii is unable lo explain how ISRR was 

able to handle this traffic if ils routing via CRC is not compelitive. 

Mr. Vaninetti also claims lhat ISRR's routing via CRC is not competitive for Stout traffic 

because in 1996 nearly three quarters ofthe Stout tons originated by ISRR moved via Switz City 

lather than CRC at Indianapolis. Id Mr. Vaninetti's contention is erroneous ui al least two 

fundamental respects. First. Mr. Vaninetti fails to explain how one quarter ofthe tons moving to 

Stout could have possibly moved over a route that is not competitive. Second. Mr. Vaninetti's 

conclusion is again premised on the faulty notion that rail carriers are only compelilive for traffic 

in which thev currently participate. Even if all ofthe traffic moving to Stout in 1996 moved via 

the ISRR-INRD routing, the ISRR-CRC-INRD route vvould still have served as a competitive 

constraint for coal moving to Stout. 

.Mr Vaninetti further claims that CRC service problems caused substantial delays at the 

interchange point in Indianapolis vvhich may have lead to the displacement of this routing 

altemative. IJ .\h letter to CRC. which .Vlr. Vaninetti erroneouslv relies on. addressed service 



problems ISRR was experiencing in i )94 for coal movements to Perry K, and not as Mr. 

Vaninetti alleges to Stout. In any event, any operational problems ISRR experienced in the past 

with CRC in Indianapolis will undoubtedly be exacerbated once CSXT replaces CRC and is able 

to favor the routings of its subsidiary. 

Mr. Vaninetti totally misconstmes or misstates the conditions sought by ISRR in 

contending that ISRR is really .seeking to improve its access to all four IPL plants, extend its 

routings lo handle Westem coal deliveries, and enhance its position at the expense of INRD and 

CSXT. Mat 4. ISRR already exclusively serves two of IPL's plants (Petersburg and Pritchard). 

and none ofthe conditions requested by ISRR vvould have an impact on service to those plants. 

Similarly, none ofthe conditions requested by ISRR would enable ISRR lo participate in 

movements of Westem coal. .Moreover. ISRR is not seeking to enhance its position at the 

expense of INRD and CSXT. but raiher lo maintain its current compelitive position for coal 

shipments to Perry K and Stout and to preserve the rail competition those two plants currently 

enjoy. 

In an effort to distort and disparage ISRR motives in this proceeding. Mr. Vaninetii cites 

to an undated intemal memorandum from Phil Wilzbacher to Jim Bearden. On the basis of this 

memorandum. .Mr. Vaninetti claims that ISRR internally concluded that Applicants' proposed 

transaction will not have a major impact on ISRR but then proceeded to advance its own agendas 

by seeking access to Perrv K and Stout. Id at 15. The memorandum relied on by Mr. Vaninetti 

was prepared shortly after April 9. 1997. vvhich was at the same time Applicants entered into 

their letter agreement to carve up CRC. but well before the Control .Application was filed and the 

details ofthe proposed iransaction vvere made public. (Attached to my Verified Statement is a 



copy of the memorandum from Mr. Bearden to w hich Mr. Wilzbacher responded.) Consequently, 

Mr. Wilzbacher could hardly have known how the compelitive situation in Indianapolis would be 

effected by the CRC carve-up when his response was prepared. Since CRC and CSXT ciurently 

serve Indianapolis, one could only have logically assumed that in order to preserve the 

competitive status quo NSR, and not CSXT, would replace CRC in Indianapolis. More 

importantly. Mr. Wilzbacher was responding to Mr. Bearden's request for all locations where 

interchanges would be reduced to one road. Mr. Wilzbacher's response was based on the fact 

that ISRR already interchanged with NSR at Oakland City. Indiana and with CSXT at 

Evansville, Indiana, and did not. and at that time could not have, addressed the loss of 

competition to Perry K and Stout as a result of the carve-up ultimately proposed by Applicants. 

Mr. Kuhn addresses the buiId-in^uild-out option tc the Stout plant. I have no personal 

knowledge ofthe actual cost of a build-out from Stout to the CRC line. I am generally aware of 

the geography between the Stout plant and the CRC line in Indianapolis and consider a build-out 

to CRC lo be economically viable given the short distance involved. In my view, the build-out 

option provides a competitiv e constraint on the rates INRD is able to charge for coal movemenis 

lo the Stout plant. It appears lhat .Mr. Kuhn does not dispute the fact that the connection can be 

constmcted. he simply questions the cost of construction. 

Messrs. Hoback and Vanineni contend that truck competition constrains rail rates to the 

Stout plant. Their argument is es.sentially that the Surface Transportation Board need not 

concem itselt With the k)ss of rail competition at Stout because tmck competition will discipline 

INRD's rates. 



While I agree in principle with Messrs. Hoback and Vaninetti that tmcks can be 

competitive with rail movemenis of coal in limited circumsiances, I do not agree with their 

assessment that tmck competition is effective to the Stout plant. ISRR competes with tmcks at 

IPL's Petersburg and Pritchard power plants. The Petersburg plant receives tmck shipments 

from mines located approximately 5 to 20 miles from the plant. Notwithstanding these very 

short distances for tmck movements. ISRR handles almost one-half of the tonnages moving to 

that plant. The Pritchard plant receives some 'mck shipments from mines located approximately 

50 miles from the plant. The tmck movements, however, occur primarily in the winter months 

when IPL cannot take rail shipments becau.se the Pritchard plant has no thaw sheds. The 

situation at Petersburg and Pritchard. however, is vastlv different than al Stout and Perry K. 

Most importantly, the Petersburg and Pritchard plants are located in rural areas whereas Stout 

and Perry K are located in the city of Indianapolis. Fhe economics, not to mention the political 

ramifications, of moving coal by truck ov er sparsely populated rural areas is significantly 

different than moving large volumes of coal over city streets. In addition, the distances for direci 

tmck movements to Stout and Perry K are substantially greater than the distances for tmck 

movements to either Petersburg or Pritchard. 

While it IS possible to move some coal to Stout by truck. I do not believe that tmcking to 

Stout can be economically competitive with rail. .More importantly, tmcking large volumes of 

coal to Stout is. in my view, neither economically possible nor politically practicable. ISRR has 

participated in coal shipments to Stout for 4 years and never once considered tmcks lo be an 

effective competitor for those movemetiis. In my six vears at ISRR. IPL never raised the threat 

of truck competition for shipments to the Stout plant. ISRR has always considered altemative 
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rail movements to be its sole competitor for traffic destined to Stout. I am also unaware of any 

tmck shipments ever having been made to the Stout plant. 

Mr. Hoback also claims that IPL used the threat of tmck competition in the late 1970s to 

constrain rail charges at Indianapolis. Hoback RVS at 5. As Mr. Hoback acknowledges, 

however, the switch charge to Stout was established after protracted litigation between IPL and 

FNRD's predecessor. Illinois Central Gulf While I have no personal knowledge of the litigation. 

I question why IPL would engage in extensive litigation over the switch charge if tmck 

competition were an effective constraint on rail charges to Stout. 

Mr. Hoback goes on to contend that CRC is not an effective competitor for coal in 

Indiana and that any CRC participation in coal movements from the mine at Farmersburg would 

have involved a three-carrier haul (CP Rail-CRC-INRD) which vvould have been less efficient 

than the current CR-Rail-INRD routing. Id at 6 Mr. Hoback's contention, however, loses sight 

ofthe fact that ISRR's participation in a three-carrier haul (ISl^-CRC-INRD) has competed 

since ISRR's inception with INRD singie and two-line hauls to the Stout plant. Also, the CRC 

route from Farmersburg via ferre Haute. Indiana is about 22 percent shorter than INRD's route 

via Linton. Indiana. 

Mr. Hoback cites to a December 19% publication stating that the Perry K facility will be 

partially converted to natural gas by November 1947 Id at 8. "vV'ithout citing any source. Mr. 

Vaninetti erroneously claims that Perry K has alreadv been converted to gas-firing and that the 

plant has • ubstantially reduced its coal bum since 1996. Vaninetti RVS at 11 n. 11. As Mr. 

Hoback should well know, the conversion has been delayed and may possibly never occur. Even 

II 



if the conversion does take place. Perry- K will still need one half of its current coal shipments 

and will be dependent on rail to serve the plant. 

Mr. Vaninetti makes a number of claims conceming IPL's ability to use internal and 

extemal power supply options lo discipline rail rates lo Stout and Perry K. Vaninetti RVS at 4, 

8-10. I am not qualified to respond to these allegations other than to note lhat Perry K is a steam 

plant, not a power generating plant as Mr. Vaninetii apparently assumes. Therefore, IPL would 

not be able to discipline rail rates to Perry K by other power supply options. 

With respect to the competitive situation in Indianapolis in general. .Applicants contend 

that their proposed transaction replicates the existing competitive scenario. According to 

Applicants. CSXT vvill simply assume the current position of CRC and NSR w ill essentially 

assume CSXT's current position. CSXNS-176 at 52. NSR's ability to compete in the 

Indianapolis market, however, is illusory. While most ofthe shippers in Indianapolis are 

currently served direct only by CRC. CSXT has a substantial physical presence in Indianapolis. 

CSXT owns its own rail line into Indianapolis (as does its subsidiary the INRD). has employees 

stationed in Indianapolis, owns its own rail yard and serves a limited number of shippers directly. 

U'nder .Applicants' proposed transaction. NSR at best will simply pass through the city picking 

up any freight at Hawthome Yard that may be available. It appears lhat NSR will own no 

physical assets in Indianapolis. NSR will own no rail lines into Indianapolis or yard facilities in 

that city and apparently it will have no offices or employees stationed in Indianapolis. Withoui 

any investment in Indianapolis. NSR will have little, if any. incentive to compete with CSXT. 

Also. NSR's access to Indianapolis is limited to trackage rights over a circuitous route to 

most origins or destinations that will prevent NSR from effectively competing with CSXT. For 
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example. CRC and CSXT currently compete for traffic moving between Indianapolis and 

Chicago via Crawfordsville. Indiana. After Applicants' proposed transaction is approved, CSXT 

will continue to have the same direci route lo Chicago, whereas NSR will have lo utilize a CSXT 

switch in Indianapolis to Hawthome Yard, trackage rights over a CSXT rail line northeast to 

Muncie, Indiana, and then north and west lo Chicago. CSXT will also have a significantly more 

direct route for traffic moving between Indianapolis and the southeast, the midwest and the 

southwest. 

CSXT will serve all shippers in Indianapolis directly, it will own or control all routings to 

and from the city, it will own all yard facilities, it will have a substantial physical and perso; 

presence in Indianapolis, and it will enjoy the shortest routes to all major markets. In short, 

Indianapolis will become a one railroad town. 

The situation in Crawfordsville is similar Crawfordsville is also a 2-to-l location, 

although the community is much smaller than Indianapolis. .Applicants claim that the 2-to-l 

issues in Crawfordsville have been fully addressed. CSXI'S-176 at 366-67. NSR's purported 

access to Crawt'ordsviUe. however, is even more circumscribed that its access lo Indianapolis. 

As with Indianapolis. NSR will have no physical presence in Crawfordsville and its trackage 

rights route to Crawfordsville is even more circuitous. It appears that NSR will have little, if 

any, traffic moving over the CSXT line between Indianapolis and Lafayette. Indiana. In order 

for NSR to serve Crawfordsville from .Muncie. NSR would have to make almosi a 200-mile 

round trip. NSR's contemplated service to Crawfordsville. therefore, would not be economical 

or operationally practical. 
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Applicanis correctly point out that Muncie is currently served by CRC and NSR and that 

CSXT will take over the operations of CRC at Muncie. In seeking trackage rights between 

Indianapolis and Mimcie. ISRR merely sought to serve shippers on lhat line and to gain access to 

NSR at Muncie. ISRR does not seek the right to serve shippers in Muncie. Contrary to 

Applicants" contention, however, the Central Railroad of Indiana does not have the right to 

provide local service to shippers in Shelbyville. 

Mr. Orrison raises a few operational concems about the conditions requested by ISRR. 

He points out that ISRR primarily hauls coal and claims that ISRR has not demonstrated the 

ability lo handle other business. Orrison RVS at 47-8. The workpapers and documents produced 

to Applicants show that ISRR handles a myriad of commodities other than coal, including 

hazardous commodities. For example. ISRR handles steel, corn, soybeans, fuel oil. potash, 

fertilizer, plastic products, brick, ammonia, rail cars, lumber products, sugar. LPG. sunflower, 

aluminum scrap, methanol, and canned vegetables. 

Mr. Orrison maintains that ISRR's requested trackage rights between Indianapolis and 

Shelbyville would delay traffic by at least one day. Shelbyville is located less lhan 30 miles 

from Indianapolis and ISRR could serve shippers on that line on a one day round trip movement. 

I also do not see why ISRR's service on that line would take any longer than CSXT's proposed 

service. Mr. Orrison also claims that the proposed trackage rights to Crawfordsville "would 

unnece.ssarily complicate service to the small town of Crawfordsville" and cause delays and 

interference. Id al 48-49. There are currently two carriers operation over lhat line (CRC and 

CSXT) and it is expected that two carriers will operate over lhat line in the future (CSXT and 

NSR). Since ISRR is simply seeking to replace the purported NSR operations to Crawfordsville. 
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ISRR's requested trackage righis will have no impact on CSXT operauons. The remainder of 

Mr. Orrison's concems are generic and would apply to any grant of irackage rights. For 

example, he contends that "there would be additional complexities in scheduling, training in 

operating mles and physical characteristics and administrative functions, such as billings." Id. at 

48. Railroads operate over one another throughoui the country. ISRR currently has trackage 

rights to operate over line segments owned by CP Rail and CRC and has experienced no 

problems. In any event. ISRR is confident lhat if the requested trackage rights are granted CSXT 

will be able to surmount Mr. C3rri.son's concems. 

Applicants claim that there will be no loss of essential services on the ISRR line because 

ISRR will not lose the IPL traffic to Indianapolis and because most of the shippers on the line 

ISRR may be forced to abandon already use tmck service. CSX/NS-176 at 369-71. As 

previously explained, if .Applicants' proposed transaction is approved without appropriate 

conditions. ISRR will be competitively foreclosed from serving the Perry K and Stout facilities 

and lose all revenues attributable to that traffic. Applicants also claim that ISRR's use of 1996 

revenue data is misleading becau.se in 1997 ISRR lost the Stout traffic to INRD. At the time 

ISRR filed its Responsive Application, the most recent full year data available was for 1996. 

While ISRR lost the Stout traffic in 1997. under current condiiions. ISRR is able to recapture that 

traffic. Once CSXT replaces CRC in Indianapolis. ISRR's Stout traffic will be permanently lost. 

Applicants mischaracterize ISRR's discovery response conceming the ability of ISRR 

shippers to switch to tmcks. In response to Applicants question whether to ISRR's knowledge 

any ol the "shipper s shipments ..ever moved by tmck". ISRR responded in the affirmative for 

six ofthe seven shippers identified. The question was not whether the traffic currently handled 
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by ISRR could move by tmck, but whether the shipper had ever used tmcks for any shipments. 

One ofthe shippers, Indy Railway Service Corporalion. receives and ships rail cars and is clearly 

dependent on rail service. Thai shipper, however, dees not have sufficient volumes to justify 

retention ofthe ISRR line north of milepost 17 and it would not be -onomically pmdent for 

anyone to acquire the line to serve only that shipper as Applicants suggest. While four ofthe 

shippers identified use tmcks to meet some of their transportation needs, the traffic handled by 

ISRR could not economically by transported by tmcks. Also, the new industrial park on the 

ISRR line v/ould not be able to locate any rail shippers in that park, as is currently planned, if 

ISRR abandoned the northem segment of its line. Only one of the shippers identified by ISRR 

could substitute tmcks for the traffic currentlv handled bv ISRR. 
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VERIFICATION 

I. Richard Neumann, verify under penalty of peijuxy that the foregoing Rebuttal Verified 

Statement is tme and conect to the best of my knowiedge and belief 

Executed on M L ^ ^ I 3. /^f^ ^ 



Wilzbacher, Phil (Exchange) 

From: Oail, Jack E. (Exchsnfla) 
S«nt: Wednesday. April 16. 1667 2:14 PM , ^ 
To: Ctartc. V\tamer (Exchange). White. David (Excftanga); Wilzbacher. Phil (Bxchvrge) 
Cc: Briaham, Mike (Exchange) 
Subiect: FW NS/CSX purchase o( Conrail 

No rfoubt your GM has asked tor your input re this request from Jim Bearden. I (*ould like a copy of your (GM's) 
response to ttiis request 

Warner and David: 1 only need one resporvse from you unless Bill separates the DTI portion from the INOH. 

Ffom: Bccnlen Jim <ExchaiM«) 
S«m: Widfw «y, Apnl 09, 1997 5 04 PM 
To: 0«are Djfed Reports 
Cc; Owl. Jacn E. (Exchanqe); Frsnger, S«ndy K. (Exchange) 
iutHact ,rS/CSX purOiaso of Corvtil 

Please advise the following. 1) Locations of interchange with NS, CSX, and/or Conrail 2) Types of trafHc by 
carload and revenues at these points 3) Locations where interchange will be reduced to one road. 

Also, list by bullet point your thoughts on how your railroad will be affected. 

Let's plan on a conference call during the week of 4-21. to discuss tlie issuea. 

ij s'^fi<cn^^tfi <i o*Uu ^ , c- r̂ *-..-̂ . iW«w'j*^ 
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PI BLK V ERSION 

I'NITED STATES OF AMERIC A 
DIT'ARTMEN r Of TRANSPOR fATION 
si Ri AC I ; I RANSPORTATION BOARD 

f inance Docket No. 3.1388 
(Sub-No. 76) 

CSX C O R P O R A fU^N AND CSX TRANSPORTATION. INC.. 
NORIOLK SOUTHERN CORPORAUON AND 

NORI O l K s o r IHIT^N RAILWAY COMPANY 
( ON I ROI. .\NI) OPI R.VLINO LEASES .ACiRlTi.Ml NTS --

CONR.ML INC . ANDC CJNSOLIDA I ION RAIL CXJRPORA 1 ION 

REm I I A I . M K i m I) STA I I M I NT OF MK HAKE A. V\ l AX EU 
IN Sl PI'OU I OK TMK RKSI'ONSIV K APPKK .VTION OK 

INDIANA SOI THKRN RAILROAD, INC . (ISRR-4) 

I M RODL C TION 

M\ name is Micliael .\. \\'ea\er. 1 am the same Michael .\. \\ ea\er whose \ eritlcd 

SiaienieiU \s, suhmiUed as 1P\:L L.\. No. I to 1P&.L-3. the " Supplenienlal Commenis. 

I \ idence. and Request tor C onditions of Indianapolis Power & Light Conipany ' ("IPiJtL") 

submitied in 1 inance Dockei .No. 33388 on October 21. 1997. 1 am the Manager ol the I uel 

Si;ppl\ ()ryani/ation ol'IPt'CL. headquartered in and scr\-ing metropolitan Indianapolis. Indiana. 

.\s .Maiuiijcr olTlVVL's l uel Suppiv Organization. I ha\e responsibilit) tbral! fuel purchases and 

JclivcMcs lo IP(tL"s l^n^erpla^Is. I leport to IP&L's Vice-President l-\iels. Mr. Donald W . 

Kiiisjjii IPi^.l.'s concerns in lhis proceeding involve ils iwo Plants in Indianapolis. PCITN K and 

Stout. I'err\ K generales sleam and Stout generates electricity. 



I ha\ e reviewed the Responsive .Application of Indiana Southern Railroad. Inc. 

(st)mciimes referred to herein as "ISRR " or "Indiana Southern")!ISRR-4). l he purpose of this 

X crificd Siaiement is to support ISRR's request for trackage rights to ser\e IP&L's Stout and 

Pcir> K I'lanls (" lhe requested trackage rights"). Those trackage rights -vVould preserve IP&L's 

currem lail-lo-rail competition beiween ISRR. and CSX's X9-pcrcciit-ou ned subsidiarv INRD. 

for supplies of Indiana coal lo the Stout and Perrv K Plants, and would he efficient, I oday, 

Indiana Southern, in interchange with Conrail. can serve Stout via switch (using the Indiana Rail 

Road). Indiana Rail Road (.somelinies referred to as "INRD ") serves Stout Jiiecllv. and can 

serve Perrv K via switch overConrail. (diven that CSX owns most t>l Indiana Rail Road, and 

controls 11. 1 sometimes refer t > ihem jointlv as "CS.X Indiana Rail Road"/ Indiana SoiKhern 

also uses Conrail as a destination carrier al the Perrv K Plain, ( onrail is noi alfiliaied with eiiher 

|SR|̂  ,ir INRD and thus is a neutral destiiialion carrier, whereas CS.X clearlv vvould not be 

ueulrai. bul would certainlv favor its subsidiarv INRD in setting rates or iii delivering coal.. 

I licivlore. ISRR's requested trackage riglits wili merelv rclam the existing rail-t(>-rail 

compelilion al lhe Siout and Perrv K I'l.inls for India.'ia coal. Iiidi.in.i Southern's requested 

Irackage rights are essential in order to niiugale the severe anii-compeli'.ive effects that will resuii 

ll ( S.X .icquiies Conrail's lines in Indianapolis, as proposed hv NS and CS.X 1 niess Indiana 

Soutiiern can coiilinue compele with ( SX Indiana Rail Road at Perrv K .md Sloul. hoth Plants 

Will Ivcome c.iptive Io CS.X Indiana Rail Road, and IP&I. mav lose Indiana Southe;n as an 

elleelive c»>mpeIilor at ils Sloul and Perrv K Plaiils.. 



SL.M.VIARY 

1. In their .Application. CSX and NS took the position that IP&L vvas one iif the "2 

to 1" shippers in Indianapolis, entitling it to relief, but without specifying whether that referred to 

IP&L's Stout Plant or Perry K. Plant. In discovery, CSX stated that Perry K. was deemed to be a 

"2 to I " destination, but denied that the Stout Plant was, based on the fiction that CSX would 

compete with INRD. But CSX ovvns 89 percent of INRD, and obviously controls it. as Judge 

Leventhal found. So. in its Rebuttal. CSX has abandoned that position for a new one, 

2. Now CSX contends that the Sioui Plant does not e.xperience rail-to-rail 

competition, but claims that the real competition is from irucks and power generated hv our 

Petersburg Plant (which is unaffected b> the transaction proposed b\ CS.X and NS). and 

ihereft>ie IP&I. is not entitled lo relief at the Stout Plant. 

3. Dispatching power from our Petersburg Plant to replace power from Sunil to 

"di.scipline ' CS.X I.NRD is not an option, contrary lo Mr. Vaninetti's theory. W henever the 



Pelershurg Plant can generate power, vve reh on it first. Lhus. vve are already doing vvhat .Mr. 

Vanmeui iLL»;.'!ir,iends. 

4. Indi.;na Southern's pn^posed trackage rights into Stout and Perry K wcnild 

leplicaie the existing efficient movemenis tif Indiana coal, unlike ( S.X NS's inefficient proposal 

to route IP&L's coal unil trains, if handled bv NS. into and oui of! I.iwihorne Yard. Indiana 

Southem could aLso u.se anv olTlie possible "build-out" routes inlo the Stout Plant that could also 

be used for possible western coal nii vemenis to Siout. 

C S.X's W itness Kuhn's testimonv suggests that IP&L's propo.sed ""build-out" 

'rom Siitut might cost more - perhaps twice as much - as IP&I W itness Porter estimated, but 

IIKU cost would be well within a feasible amount to juslifv the ""l^uild-oui" Mr. Kuhn's 

lestimonv. like IP&L's. demonstrates thai a "build-out" is leasible. .is .uv other routes, and so is a 

truck transloading facilitv on lhe fo'iner Bell over which Conrail now operates. I he potential of 

such a " Iniild-out" acts as a consira nt on the svviiching charge and rates Indiana Rail Road is 

able lo impose on shipments Io the Stout Plaiil. 

I. 

Il'&l S s r o i T AND IM RR^ K IM.ANTS ARE "2 IO 1" KA( l E H IKS 
in I I IIK ( S\/NS PROPOSAL WOLLI) NO I PRKSKRV K 

KXIS I INi. < OMPK I ITION AT EIIOSK KA( ILI I IKS 

A. The St.Hit Plant Is A "2 to I" Kacilitv. 

It is CS.X's X9-pcrcenl ownership of Indiana Rail Rond (CS.X NS-17. .Application. Vol. I. 

p 2~\ I. -ind its admitted control of Indiana Rail Road, as .ludge Leventhal I'ound. that is at the 

coie ol the aiiii-conipelilive problems affecting Indianapolis shippers. I hal common ownership 

is .ilso the reason whv IP&L's Stoui Plant is a "2 Io 1" desiinalii>n However. CSX. at least 

pivvu usiv ill this proceeding, maintained the fiction that it will compete with Indiana Rail Road. 



see. c^ . Sharp Dep'n lr. at 14-15 (Attachment 1 hereto), despite its ownership interest in that 

Railroad. Mr. Sharp's colleague. Mr. William M. Hart. Vice President of Corporate 

Dev elopment for CS.X Transportation. Inc.. described the Board's test characterizing a "2 to I " 

facilitv as follows: 

.A shipper is defined as a 2-to-l if either {1) Lwo railroad lines 
phv sicall) enter its facilily and those lines would be under 
common ownership afier the iransaction. or (2) .A railroad's line 
physically reaches its facilitv. but the shipper has a second 
sw itching serv ice option with a second rail carrier ihrough 
reciprocal sw iiching. trackage righis or haulage. 

( SX NS-19, Application. \ 'ol. 2.A. p. 146. Mr. I larl's definition of a "2 to 1" poim is under-

inclusive, because il omits those destmalions, such as IP&L's Sloul Plain, thai have the abiliiy to 

be served v ia a "build-out" to a railroad not affiliated vvith the railroad that has an exisling line 

into the facilitv. and because he should have included plants w ith access to a second carrier v ia 

:. .vitching. 

In any event, the current rail options at the Siout Plant satisfy the Board's tests to qualify 

as a "2 to 1" destinauon. Stout can be served v ia a build-out to or at Ct)nrail. and it ean be served 

bv liuliana Souihern Conrail v ia switching. 

1 iidei the lerms ofthe iran.saciion propo.sed by CSX and N'S. if CSX takes exclusive 

conlrol of Cunrail's lines, both means of physical access into S''..at w ill fall "under C(Mnnu>n 

ow nership." to use Mr. Hail's term, yet CS.X and NS apparen ly do not concede thai lhe Siout 

Plant as a '"2 lo 1" destination.' 

M sav ""apparentlv " because there is much confusion on this poim. In the Application 
(CSX NS-2.S. .Application. Vol. 8C. p. 525), CSX and NS included "Indianapolis Power and 
I ighi " as a ""2 to 1 ' shipper in Indianapolis, without specifying vvhich IP&L destinaiion(s) -
Sloul or Perrv K or both - were included. In disci>very. therefore. IP&L inquired .IIM>UI the 
anibiguilv. and CSX and NS finallv admitted that Perry K was a "2 to 1" facility, bm denied 

( c o n t i n u e d . 



Despite .Applicants' refusal to concede that Stout as a "2 lo 1" facility, the other second 

test tor such a designation is also fulfilled because Indiana Rail Road serv es the Sloul Plant 

directiv and Sloul can also be served hy Indiana Souihern Conrail via switch over Indiana Rail 

Road. ( SX NS-177. Rebuttal. Vol. 2A. Hoback V.S.. p. P-195. Orrison Rebuttal V.S.. p. P-653. 

Applicanis have refused to admit that CSX and Indiana Rail Road do not and will not 

comjiete with one another, bul hy Mr. Hart's own dcfinilitm. Conrail's line (over vvhich Stout can 

lv served with Indiana Southern-origin coal via switch on Indiana Rail Road or directiv via a 

huild-ouU would come "under common ownership." and thus Sloul would clearlv be a ""2 lo I " 

taeililv IP&L is surprised and disappointed that it wmiid have to litig;ite this issu *. since the "2 

lo 1" criteria are well-established under the Board's standards in prior mergers." In fact, at his 

deposituMi. Mr. Hart admitted thai the Stout Plant uould be a ""2 l i ' 1" destination if Indiana Rail 

Ro.ul were treated as CSX: 

(). It -r has access via a swiiching charge to a plant thai 
is direci. '•>> another railroad and tlH>se two railroads were 
lo merge. . e were U) acquire the other, is il v our 

* . . . ; c n t i n u e a . 
Slum was (although not in so main words, mstead saving onlv "Stout is served b> Indiana Rail 
Ro.id." witlunit clarifying vvhal thev meant bv thai). .Anachment 2 hereto. 

In their December 15. 1997 Rebultal. CSX and NS admit thai their list of ""2 to I " 
shqipers m Indianapolis was under-inclusive. (CSX NS-1 7(). Rebultal. \ ol. I . p. P-6(). referring 
lo "l xlubit 1" in CSX NS-178. Rebuttal. Vol. 3C. pp. 63S- ''>i But revised E.xhibit I still merely 
lists "IiKlianapolis Power & I ighi" as one ofthe 60 2 lo 1" shippers. wiilKuil specifying the 
de-'tiiiation mtended. 

^Applicants' relusal lo treat ihe Stout Plain as a ""2 lo 1" desiinalion. and. lot that mailer, 
the contusion surrounding whether even Perrv K is a "2 to 1" destination. ct)ntradici Mr. Hart's 
testmu.nv accompanving the Application (( SX NS-19. \'o\. 2A. p. 149) that, for anv ""2 to I " 
shipper who comes toiward. CS.X ""stands read) to address that shippers' |sic) concerns." 



understanding that that would be a two-to-one situation as defined 
on vour E.xhibit .\o. 2? 

A. Yes. 

Q. . . IL and I'm asking you to assume this for purposes of my 
question. Conrail has access to the Stout Plant via switching and 
CSX were the delivering carrier lo the Stout Plant, do I take yom 
prev ious answer to be that the Stout plant would be under my 
assumption a two-lo-one plant? 

A. Yes. 

(), Now. if we change my hypothetical to substitute Indiana 
Railroad for CSX. would ycni treat the Sloul plant as a lwi--;')-one 
point.' 

A. The second case? 

0. Is Ctinrail v ia switching and Indiana Railroad which you 
testified is owned by CSX. 

.A. Now. the Indiana Railroad is an independently run 
operation. 1 don't think it's the .same ca.se. 

I l.irt Dep'n l r al 30-'''1 (.Attachmenl .''> liereUM .Applicants' prior position that Stoui is 

leclinicallv not a "'2 lo I " shipper heca .ise Indiana Rail Road serves it. and CSX does not. was 

complele nonsense. Presumablv that is whv CSX and NS. in their December 1 5. 19*)7 Rebmuil. 

have ab:indoned the fiction thai CS.X and Indiana Rail Road do or will compete, nor did lhey 

even otter .Messrs. Hart and Sharp as Rebuttal witnesses. 

Ik-c.iuse It owns 89 percent ot Indiana Rail Road, because 3 of 5 members ot Indiana Rail 

Road's Btiard ol'Direciors are CS.X employees (including Mr Sharp), and because CS.X admits it 

controls Indiana Rail Road. CS.X vvill have strong economic incentives to favor INRD- or CS.X-



origin coal if CSX Indiana Rail Road controls access to the Stout and Perry K Plants, and 

obv iouslv will do so. 

B. Pern K is a "2 lo I" Kacilitv. 

Ill another ofthe manv inaccuracies in their Rebuttal. (S.X and NS stale that Perrv K 

Plain "will gain two carrier access, an improvement over the status quo." See CSX NS-1 76. 

Rebuttal. \ ol. 1. p. P-365. CSX W itness (and INRD Presidem) Hoback admitted thai Perry K 

currently has two rail-carrier access. Indiana Southem via switch over Cunrail and Indiana Rai! 

Ri.ad via switch overConrail. Sj^ C SX NS-177. Rebullal. \ ol 2.\. p. 1'-1̂ >S (nolmg C\)nrail 

; for mov ing INRD-origin coal lo Perrv K ) Lhe transactii>n proposed bv CSX and NS 

• ' 1 eliminate ( onrail. lhe neuiral desiinalion carrier, and Perrv K would instead be served 

oniv in C'SX. which would clearlv not be neutral as u> whether coal was originated bv its 

MihsiJiarv Indiana Rail Road or b> Indiana Southern. I his is a lediiclioii in lhe competitive 

st.iius quo. iioi ".ill improvemem." as CS.X would have it. 1 hi-- is unsatistaclorv to IP&I because 

( SX would clearlv tavor its subsidiarv ovei Indiana Souihern. whereas ( onrail had no incentive 

uul to lavoi ciihcr ot IP&I 's origin carriers ( since neither is affiliated with ('onrail), Since CSX . 

sS .ippareiillv concede that Perrv K is a "2 lo !" lacililv. the Boartl should Ireal it as such. 

11. 

I Rl ( KS \ K | SO I I III ( OMPK I I I ION IN I O I IIE S I Ol I PLAN 1; 
INDIAN A SOI IIILRN/( ONRAIL IS. 

Messrs. Hoback and \ aninetli insist that IP&L's real compelitive eonsttaiiK on Indiana 

Rail Road's rates into Stout is the use ot irucks (CSX,NS-I77. Rebullal. Vol. 2A. pp. P-I94-20I. 

\ . ' :\',. pp P-̂ 94 to -07). and therelore IP&L will not sutler anv loss of its compelilive options 

.. . .1 le ull ot tiic acquisition ot ( oiirail b> < SX and NS. In support of his position. .Mr. Vaninetti 



quotes Don Knight, mv superior, who testified in a deposition that in the course of negotiations 

concerning rail rates from a new coal (Earmersburg) that would supply only about one-third of 

the needs ofthe Stout Plant that he had threatened the use of trucks to get coal to Stout to get a 

reduced rail rate from Indiana Rail Road. Don further testified: 

What I mean b> that, to explain it, is if you are negotiating where 
the railroad is trv ing to rip you off and you have got a trucker out 
there that is reallv trying the best he can to get your business and 
do it right. 1 vvould much rather pay three cents more a lon to go 
with a trucker. . . . 

Knight Dep'n Tr. at 12-13 (.Attachment 4 hereto). Mr. Knight further testified that he felt it was 

"ridiculous" that the rail rates offered by Indiana Rail Road were so high as to be competitive 

with truck rates, despite the lower costs involved in moving coal by rail. Knight Dep'n I r. at 14 

(Attachmenl 5). Bul what Mr. Vaninetti lulled to mention was that, as I testified in m> 

deposition Mr. N'aninetti cited for other points. 



I'or all coal mines servinu the Stout Plant. 

I or example, in .lanuarv 1997. when the INRD contract look eflect. the truck rate from the Lriad 

Mme to Sloul was whereas the rail rale on INRD trom the same mine was 

down from INRD's previous rate). In fact, when IP&L was negotiating a new 

conliacl with INRD. it used ISRR.Conrail and then INRD tor switching, and the rail rale tor that 

alternative was . lepending 

on the origin, v ia eiiher routing). Mr. 1 loback al INRD agreed lo Kiwer our rale in icluin lor a 

volume commiimenl of at least He agreed to reuiiii our 

bul onlv because ISRR C onrail would gel no more lhan the remaining 

But the tact that IP&I used ISRR ( oniail to 

convince INRD to lower ils rale bv about which reducuon Mr. \ aninetu notes, but 

eiioiicousiv .iscribes to trucks, which we did not use) onlv shows that INRD's exisling rales at 

the tunc were .Additionally. IP&I. 

invesleil in the purchase of more lhan 570 rail cars because that is i l .^ mode of deliverv it needs. 
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Thus, contrary to Mr. Vaninetti's testimony, our recent experience at Stout demonstrates 

Ihat lhe onlv true (albeit imperfect) competition one railroad has for coal shipments is another 

railroad routing. 

. i f the Board were to accept the CSX/'NS position, in order to mine IOO percent 

ol Stout's coal needs bv truck, approximately 60.000 truck loads would be required per >ear. 

(1.5 million ions divided by 25 tons truck equals approximately 60.000 truck loads.) On a daily 

basis. Mondav thiough I ridav. under that scenario, about 230 trucks would enter (and the same 

lumber vvould leave) the Stout Plant • 

I hat is a total of 460 trucks per day round-trip. 

Messrs. Vaninetii and Hoback disregard the efficiencies associated with uiiil-tiain 

serv ice. ; 

To paraphrase Mr. 

\ aniiieili. CSX's "last minute" claim that trucks constitute IP&L real competition at the Stout 

Plant contradicts CSX's earlier, and now apparently abandi>ned. insistence that IP&I did not 

need protection tor Sloul as a ""2 lo 1" lacilitv because CS.X would compete v igorous!) w nh 

Indiana Rail Road' CS.X's new-found advocacy of trucks is merely an attempt to divert the 

Board's allention trom the real issue - wliicli is retention of IP&E's current two rail-carrier 
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access. (It is also ironic, in view ofthe railroad industry's longstanding attacks on the safety and 

env ironmental impacts of trucking.) 

.Although Mr. Vaninetti contends that Conrail's participation in the Indiana coal industry 

is limited (C'S.X'NS-177. Rebuttal. Vol. 2B. Vanineni V S.. pp. P-509 to -1 1 (""Conrail Has a 

Negligible Role in the Indiana Coal Industrv")). Conrail's role is inlegnil to lhe compelitive 

balance IP&L now enjoys al the Stout and Perry K Plants. Conrail acts as a neutral destination 

carrier al Perrv K and Sloul for Indiana Southern- and Indiana Rail Road-origin coal. If CSX 

lakes over C onrail's lines, it would eliminate Conrail's imporiani tunciion as a neutral 

desiiiiaiu'ii carrier and therefore would eliminate the compelilion between Indiana Souihern and 

likliaiia Rail Road. 

I nder tlie Indiana Rail Road-IP&L Contract (CSX NS-1 78. Rebmial. Vol. p. 396). 

Iii.liaiia Rail Road is now entitled to delive,- al least of llie coal used annually 

(including via truck). However, before that ('.)inracl took effeci m 1907. Mr. Vaninetti concedes 

ih.il Indiana Souihern originated of coal for IP&L's Stout Plain, with of 

lhat routed over Conrail. CSX NS-T". R-.-'-utlal. Vol. 2B. p. P-.> 1 u 

demonstrates 

the imi-iortance ofthe Indiana Souihern Conrail routing as an effeclive ccmipelilor lo Indiana Rail 

Road when the Contract was executed in 1906. Indiana Souihern Conrail was the effective 

eompciiior lo Indiana Rail Road. and as such in 1906 Indiana Rail Road lowered its 

rale t*' leiaiii IP&L's Sti>ut business. 

I his IS also the answer to Mr I loback's lestimonv. W halever IP&L may have threatened 

in long-ago negotiations. Indiana Rail Road reduced its rate bv S2.00 per ton 

s^CSX NS-177. Rebullal. \ ol. 2B. \ aninclli \'.S.. p. P-150). which was 
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obviously not necessary to meet truck competition even including Mr. Vaninetti's allet:ed 

'''''' "iŜ ^ for truck unloading as compared to rail unloading (which is vvrong. at 

least for Stout). CSX NS-177. Rebmial. Vol. 2B. Vanineni V S.. p. P-504. In realiiy. rail 

unloading at Sloul is less expensive than truck unloading becau.se our unloading faciliues 

accommodate rail cars more efficiently than trucks. Witness Vanineni's observ ation mav tn mav 

not be true at other powerplants. but it is not true at Stout, nor does Mr. Vaninetti's caretui 

choice of words claim that il is. 

Mr. Knighl's deposition testimonv. which Mr. Vaninetti look out ol context (as I know, 

because I was there) indicated that the truck rates to Stout vvere higher than the rail rates. And 

when .Mr. Knight testified that "this was m)t something two railroads vvere going head-io-head 

on." he merelv me;int that, because ofthe need to pay Indiana Rail Road a swiiching charge and 

to relv on Conrail and Indiana Rail Road to deliver coal origiiialing on Indiana Soutiiern. the 

competition between Indiana Soutiiern and Indiana Rail Road is not ""head-to-head. " LC,. tullv 

ettective. as a tree market would be. Obv iouslv. tie was not denv ing that Indiana 

Southern,Conrail is a competitor to Indiana Rail Road, because that vvas the alternative IP&I 

used until Its new ( oiitracl with Indiana Rail Road U)ok effect in 1997. and il caused sufticienl 

competition to cause INRD to lower IP&L's rates to the Stout Plant. 

( S.X and NS ilenigrale the Conrail Indiana Souihern competitive option despite the fact 

that IP&L Used tlie Indiana Southern Conrail alternative extensivelv in 1995-96 rather than in 

I '^T Iiowever. .Applicanis themselves relied on 1996 statistics lo support a shcnviiTj of 

competition (or lack thereof) tor Niagara .Mohawk Power Corporation when it suited their 

purposes See CSX NS-176. Rebuttal. \'ol 1. at pp. P-139. -145. and -449. l ike CSX and NS. I 
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submit thai 1906 data is highlv relevant to demonstrate compelilion lhat resulted in a rate 

reduction effective in 1997 

Morein er. Witness Vaninetti's argument about "Conrail" not being a competitor in the 

•"Indiana coal market" ignores the fact that Indiana Southern is a major factor in die Indiana coal 

market (see CS.X NS-177. Rebuttal. Vol. 2B. Vaninetii V S.. fable 3. p. P-510) and that Indiana 

Southern's line serving Indianapolis (and thus, indirect!) . Sloul) was a spin-oil'from Conraii. 

()bv iousi). that spin-off w ould not hav e (Kcurred but for their muiual conclusion thai it vvould be 

more economical ior Indiana Souihern to provide that serv ice lhan t'or Conrail to do so. It is thus 

""' ' .iding to claim that hauling coal over Indiana Stnithern Conrail ""is a substantiallv inferior 

...>w..ialive lo competition wuh two-line hauls involving INRD. . " (uL at p. P-510). 

I Ifective compelilion is not defined bv whether Indiana Rail Road or Indiana Southern 

prov kie et|ual amounts of coal to Sloul. or even ajr.. coal to Stout, ll is the polenlial ot eitiier 

earrier to originate coal, together witli fixed switehing charg '. that prov ides IP&L with tlie 

competitive options lliat are at risk under ihe transaction proposed I-; CS.X and NS. 

IP&L is iiot aware of anv merger or comrol proceeding m wlueh the Bi>ard deprived a 

tacililv Ot a second rail carrier option simplv because thai siiipper could in theory also use irucks 

(especiallv withoui proof that irucks constitme effeclive compelilion al similar rates). I'he 

tiack.ige rights requested bv Indiana Southern provide the means tor IP&L to retain its existing 

iwo-niilro.id service :il Sloul and Perrv K lo which, under those precedents. IP&L is entitled. 
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IIL 

IP&L CANNOT RLN ITS PETERSBLRG PLANT TO "DISCIPLINE" 
TIIE RAILROADS AT ITS STOLT PLANT, BPXAL'SE IP&L 

ALREADY RLN ITS PETERSBLR(; PLANT WHENEVER IT IS AVAILABLE 

Mr. Vaninetti. a consultant, relied on speculation and not the real world foi iiiuch of his 

lesiiinonv. Lor example, despite five rounds of interrogatories and document requests to IP&L. 

( S.X and NS never asked wheiher we could run our Petersburg or Pritchard Plants (which are not 

affected b) this proceeding) more and run the Stout Plant less. Yet. Mr. Vaninetti claims we 

could (C'SX/NS-177. Rebuttal. Vol. 2B. pp. P-507 to -09). which is both untrue and. frank!), 

insulting. With all respect, il is silly to think that IP&L would not run Petersburg (which 

produces power al the lowest cost of any of our Plants on an incremental-cost basis) and instead 

run Stout (which is a higher-cost Plant) when it only needs power from one ofthe two Plants. 

Yel. that must be what .Mr. Vaninetti thinks, since he advocates lhat IP&L run I'eicrsburg more, 

and Stout less, to ""discipline" the railroads. Id. at p. P-508 ("f or instance, generation could be 

increased .it ISRR-served Petersburg or Pritchard lo put pressure on INRD's deliveries to Stoui 

and V ice-versa"). I hat is what we do. not to di.scipline the railroads, bul because, like oilier 

utilities, our conipulers are programnieii lo use power generated b) our lowest-cost pl.iiits 

(mcisured on an incremental-cost basis) first, then the nexl-lowest-cost plant, etc ( onsei.|uenlly. 

because Petersburg is our lowest-cost Plant ami because of our obligation lo our rale pavers, wc 

.ilwavs run it t'lrsi when it is a.vailable. 

Ml \ anineiu relied on Petersburg's and Stout's "capacitv factors" for his specuk tit)n 

jd at p. P-508. Based on Petersburg's capacity factor of 66 percent (name-plate capacity). Mr. 

\';iiiinelti concludes we could run Petersburg more and Sumt less. But capacity fac'.ir is a 

measure ofthe total power generated in a )ear as compared to the total net capacitv ofthe Plant; 
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measured in tlia nlanne^ Petersburg's capacity factor vvas . as Mr. Vaninetti 

a.lniiited. ( onnare CSX'NS-177. Rebuttal. Vol. 2B. Vaninetti \'.S.. lable 2. p. P-5()8. with 

Vaninetti Dep'n L x. No. 5. Such a facior can nev er 100 he percent because of the need to do 

maintenance, and in realil) is usuall) well less lhan 100 percem. .At night, or during off-peak 

periods, our demand tor pinver is well below our lotal capacitv. During such limes, we can 

sometimes avoid the need tor pmver from our Stout Plant, and even trom some of ilie Petersburg 

PLinl. hv reducing the output ofthe Plants. I hat is whv Petersburg's capacitv factor was ""on!)'" 

. and Stout's was 

In order not to fiirther confuse the record with statistics, let me simplv sav that, as a 

general rule, whenever power is available from Petersburg, wc use it beiore we use power 

genenited at Stout (vvhich is consistent vvith Mr. Vaninetti's rekitive cap:icit\ factors for the two 

Plants). Si) tlie opportunitv advocated b) Mr. \'aninetu is not av.iilable. becau.se we alread) use 

Petei sburg-generaled power before we i. e Stout. I hus. we alread) do -- automaticall) - what 

Ml. \ anineili recommends. Therefore. .Mr. Vaninetti erred m concluding that we have other 

opportuniiics to run Petersburg or Pritchard more and Stou' less. We Jo mn. 

IV. 

EIIE TRA( KA(.E RK.IITS REQl ESTED B^ P DIANA SOLTHERN 
WOI Ll) ALLOW 11 IO LEEK IEN I I A SERN E 

I HE SIOL I ANI) PERR\ K ELAN I S. 

I he tiackage righis requested b) Indiana Southern would iliovv il to act as a direcl-

serv ice earner tor Indiana coal lo IP&L's Stout and Perr) K Plants. W iihoul those irackage 

rights liuli.iiui Soulhern-origiii traffic could be subject to higher swilclnng charges and poorer 

dispaiehing than ( SX Indiana R.iil Road-»>rigiii trattic. I liere is ever) leasoii lo expect CS.X lo 
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favor ils own tratfic. while Conrail. which does not originate coal for IP&L at the Sloul and 

Pen) K Plants, has no such incentive. 

As the Board has become painfully aw are in its Ex Parte No. 573 proceeding. R.ajJ 

Serv ice in the Western I niled Slates, competition and adequate service ior all serving carriers is 

criucal ill major metropolitan areas, such as Los .Angeles and Houston, The same rationale 

applies to Indianapolis. Lnder the iransaction proposed b) CS.X and NS. 67 oi the S4 "2 lo 1" 

shippers aie located in Indianapolis.-* Arguabl). Indianapolis vvould be susceptible to more 

ineflicieni routings and likely rate increases than anv other area alfccted b) the pri>pi>scd 

transacuon. becau.sc ot the proposa! to route NS traffic through Hawthorne '̂ards and the 

""bottleneck" CSX Indiana Rail Road would creaie. If the Board grants Indiana Southern's 

rciiucsled trackage rights. Indiana Souihern could act as a competitor to CSX indiaiui R.iil Road 

and thus restore the competition thai would otherwise be lost in Indianapolis. 

Ml ( row ley has included as L.xhibii I D( - I to his testimony a revised schcmaiic ofthe 

rail Iacilities in the viciiul) of IP&I s Stout and I'err) K Plants Ihe schematic illusiralcs the 

.iiiu-conipcutiv.j luiluic ofthe proposed transaction in Indianapolis and specificallv how it will 

reduce iP&i 's compeuuve opuons it Stout and P.-rry K. I lie scliemalic differs in twci minor 

respects lioiii IIKII Nubiiiiited bv Mr. ( rowlc) on behalf ol IP&L m Us Supplemental ( ommcnls 

(iP&l -'M as IP&I I xhibit No 4 ( I l)C-2). 

'Applicanis avium that ot the H"-! """' lo I " shippers are located in Indianapolis. 
( SX \ s 1 Rebullal. V ol 1. p. P-<>0 (\\ e have added 1 lo the numeraior and denominator 
siiKc \|>|ilic.ims ivlusc io ackiu>wledge Sutut's obvious "2 to I " status, and thus apparenilv 
excluded i : lioiii lheir c< uiil ) I luis. 80 percent ol the shippers Applicants concede are entitled to 
relict Hum ilie Hoaid arc located on lhal portion of Conrail lo be acquired by CSX m 
IiKlianapolis and could be served bv Indiana Souihern. 
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first, follinving the sale ofthe former Petersburg Secondar) Branch to Indiana Souihern. 

( i)nr;iil tore up a portiim t)f tlie Petersburg Branch for a short distance north of Milepost 6. 

leav ing what we and Witness Crowlev refer to as the ""Conrail Stub" (the remainder) connected 

to the Indianapolis Belt. Lhe build-t)Ul proposed b) .Mr. Joim I . . Porter in his Verified Staiement 

(IP&I.-3. IP&I, 1 xhibit No. 2) would connect with lhe track lhat remains. Le.. the "Ci)nrail 

Siub." and cmild would thus connect the Stoui Plant to Indiana Souihem via llie irackage rights it 

has requested mer the Belt. 

Second, tlie spur extending toward llie Stout Station Irom the Stout Plant is owned b) 

IP&I to the point olthe "Y" depicted in the schematic. IP&I. also ovvns the upper ""leg" ofthe 

"\ ' I he remainder ot the ""\'" is owned bv Indiana Rail Road. 1 he scliemalic is consistent in 

all other respects wiih Mr. Crowlev's original schematic (IP&I, 1 xhibit No 4 ( 11)('-2)) His 

rev ised scliemalic also illustrates the trackage rights .sought bv Indiana Souihern lo serve the 

Stout .md Perrv K Plants, and the possible transloading lacililv IP&L could build along the 

tormer Bell 1 rack Conrail operates. 

W iihoul imposition of conditions such as those requested b) Indiana Southern. IP&L's 

unit trams of coal, if handled b) NS. will be .sent to the Hawilu)rne Ynrd lor switching b) CS.X. 

whieli whollv unnecessary, since CSX would interchange at the INRD interchange with the 

tormer Belt illic ••U)p ofthe hill" as INRD's Mi. I loback reters to it). IP&I. has a right lo have 

Us own ears h.indled in the manner that takes adv .image ot the etficieiicies of unit train service. 

I he li.indliiig ol IP&l 's coal unit trains it'carried b) NS is enlirclv inconsistent with the purpose 

,IIKI imictiiMi ol a switching vard. such as the Hawthorne \'ard. It also is inconsistent with the 

premise the liaiis.iclioii proposed b) CS.X and .NS. .As CS.X's ( liairnian Mr. .Iohn W Snow 

lestil'ied al Ins deposition: 
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0" And the applicants are advocating efficiency as one 
ol the benefiis ofthe proposed transaction, correct? 

A: We're not advocating it. We're saying that one of 
the benefits ofthe transaciion will be greater efficiency. 

Snow Dep'n Tr. at 163 (Attachment 6 hereto): see also CSX/N'S-I7. Application. Vol. 1. (ioode 

V S. at 324. 336. and 338. It vvould contradict CSX's and NS's premise of "•efficienc)" tor lheir 

proposal to require IP&L's coal unit trains, which it owns and thus has a right to hav e handled 

efficiently. Xo go into and out of a switching yard, when they do n(n do so today. I:-:deed. Mr. 

" \ . NS's Vice President-Coal .Marketing, admitted at his deposition lhat .NS and CS.X would 

•\ibl) agree not to route IP&L's coa! unit trains into and out of Hawthorne Yard, despite what 

NS and CSX proposed in their .Application, aSSl IP&L-3, IP&L Ex. .No. 5 (Lox Dep n I r. 149-

52). 

Notably. C SX's Vice President-Service Design, John W . Orrison. who is C S.X's 

operaiions Witness in this proceeding, could not think of any .tperational reasons to criticize 

Indiana Southern's proposal to serve the Stout and Perry K Plants. CSX/NS-177. Rebultal. \ oI. 

2.A. pp. P-518-21. I hat is not s"rprising. because direct service v ia Indiana Southern, withoui 

going m and out ot Hawthome \'ard. i...uld clearl) be more efficieni lhan reiv ing on C S.X lo 

switch lhe iraffic. especiallv if inlo and out of Hawthorne Yard. Clearly, therefore, it etfieienc) 

IS the test, as it must be. Indiana Soulhern's proposal is far superior to the CS.X NS proposal. 

V. 

A HI ILD-OL I KROM STOLT IS KEASIBLE. 

Ill IP&I -3 (filed October 21. 1907). vve demonstrated the feasibility ol a buiid-oui to 'he 

••( .>iiiail Stub." Si't IP&L-3. IP&I Exhibit Nos. I . 2. 3 and 4. Recently. .Martin Marieila. 

located south olTlie "Conrail Stub." expressed an interest in sharing the cost o\' IP&L's proposed 
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build-oul in order to gain rail serv ice. Additionally. Countrv Mart, owner of a portion ofthe 

"Conrail Stub." and who.se affiliate is Indiana (irain Cooperative, al.so expres.sed interest in 

working with IP&I in connection with the proposed "build-out." I hese inquiries further 

demonstrate tlie feasibility of Mr. Porter's proposed "build-out." .Moreover. IP&L has two other 

build-out options from Stout to Conrail. which I described in m\ deposition but which CSX and 

NS lailed to menlion anvwhere m their Rebultal. .Allhougli Mr. Kuhn descrilies ""possible 

problems" with Mr. Porter's estimale. I believe lhat. even taking Mr. Kuhn's additional costs into 

account. .Mr. Kuhn's tesiimony demon.strates that a ""build-out" Irom Stout to Conrail is feasible. 

Dr Peter A. Woodward, testifying on behalf of the Departmem of .lustice. staled that Mr. 

Porter's propiised build-out was feasible and that the pitlcntial tor the buiid-oul would operate 

effectivelv ;is a constraint on Indiana Rail Road rates to the Stout Plant W oodward Dep'n I r. at 

14-15. 28 (.Anachment 7 hereto). He is right. 

CS.X Wiines.ses Kuhn and Vanineni criticize the cost estimale ofthe build-out propo.sed 

b) IP&I W itness Porter and argue lhal his estimale should have included additional expenses, 

wlueh would not even double the cosls of the bui!d-t)ul. See CSX NS-177. Rebuttal. Vol, 2.A. 

Kuhn \ S.. pp P-110-1 I . Even it the Board vvere lo accepi .\pp!icants' increased cost estimate 

li>i IP&L's build-out option, the increased costs do not m anv wa) atlect the feasibilitv of the 

buiki-out. I o: example, if the Siout Plant were u> operate for only 20 more )ears. the total costs 

claimed h) Mr. Kuhn would be distributed (wer the costs ol shipping approximatel) 30 million 

tolls ol coal (20 V ears times 1.5 million tons per) ear;, and would amount to about 

when the eoiisiruciion costs are ammoriized luer the removing lite ofthe Stout IMani. Hie Stout 

Plain is likelv to operate for nu;re than 20 )ears. becau.se it is now so liard to site new 

powerpianis. and )el demand for electricity ci>ntinues to grow. Mr. Kuhn's extra costs wouid 
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also be offset by elimination ofthe switching charge imposed by Indiana Rail Road 

(approximately ) which would no longer be necessary (and which could al.so 

increase when the current IP&L . i) Contract expires in about . I am adv ised tliai Dr, 

V\ oodward testified that the build-out proposed by IP&L vvas feasible even if ils actual cosls 

were three times the estimated cost, and I agree vvith his judgment. Woodward Dep'n I r. at 30 

(.Attachment 8 hereto). Rather than undermine the economic feasibility ofthe build-out. CSX 

and NS have succeeded in confirming it. 

.Mr. Vaninetti contends that service via Indiana Southern/Conrail and then onto Indiana 

Rail Road into Stout is inefficient because it entails three carriers and therefore not .1 competitive 

threat to Indiana Rail Road. However, at the time Conrail and IP&L entered inlo ihcir current 

Coniracl (1987). Indiana Southern did not exist. The sale of the Petersburg Secondar) Branch lo 

Indiana Souihem in about 1992 obv ious!) increased efficiencies and profitabilitv iOr the two 

railroads, or il would not have made economic sense. The fact that Indiana Southern has served 

the Stout Plant v ia Conrail proves that coal destined for Sloul moves efficiently over lliose 

carriers and then v ia switch into the Stout Plant. 

.Allhougli Indiana Southern Conrail did not carry coal to Sloul in 1997. the etiecliveness 

of thai competition to Indiana Rail Road is not ihereby disproved It did in 1995-06. .md il is lhe 

existence of a leasible competiior lhat prov es that competition exists, which is precisel) ihe 

re:isoii lhe Board slu)uld grant the trackage rights requested bv Indiana Southem. 

IP&L's present abilitv to threaten lo use Indiana Souihern Conrail via a "build-oul acts 

as a conslrainl on Indiana Rail Road switching charge, as well as tm the Indiana Rail Road lme 

haul rale, Indiana Rail Road could mU charge a significantlv higher rate without forcing iP&L to 

.seriously consider constructing the build-oul. It IP&L were to construct a build-out. it would 
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have llie option lo eliminate Indiana Rail Road altogether from the movement, vvhich could have 

devastating consequences for Indiana Rail Road, ss^ CSX/NS-177. Rebuttal. Vol 2.A. Hoback 

V S.. p. P-198. thus giv ing IP&I. leverage today. 

Mr. Vaninetti also questions IP&L's seriousness about a ""build-oui" because IP&L only 

recentl) studied the feasibility of a ""build-oul" to Stout. See CSX'NS-177. Rebuit;iL Vol. 2B. 

V.S.. p. P-5 I 1. Bul IP&I. did not need to investigate the feasibility of a "build-oul" opti(>n until 

recentl), Since 1987. IP&L had an agreement with Conraii (and. once it came into existence in 

1902. also with Indiana Southern) which pri)vided a compelilive allemative to the Indiana Rail 

Road; according!). there was no reason to stud) such a "build-ou'" until a proceeding such as 

lhis lliieatencd IP&L's current competitive tiptions al the Stout Plam. W e knew the "build-out" 

was feasible becau.se lhe distance is relatively short (2-3 miles, depending on the route) and the 

lerraiii lelaiivelv tiat. It was thus unnecessarv to ""study' what we alread) knew, unul this 

proeeeding required proof of the feasibility ofthe "build-out." 

I iiiall). IP&I. also considered building a transloading facilily along llie I'ormer Belt to 

b)pass INRD into the Sloul Plant. I his. too. would give IP&I, rail-lo-rail competition, with the 

co.il trucked just a few miles lo desiinalion. I hat option, too. would be eliminated il Indiana 

Southern's requested irackage rights are not granied. Mr, C'rowlc) has depicted the likely site of 

the iransloadmg facilit) on his revised sclieniatic. 1 xhibii I DC - I . and has .shown how it would 

avoid the congested 1-465 Harding Street interchange. 

22 



.STyATE Of INDIANAPOLIS ) 
)ss.: 

COUNTY OF MARJON ) 

VERIFICATION 

Michael A. Weaver states under penalt>' of perjury that he is Manager ofthe Fue! Supply 
Organization for Indianapolis Power & Light Company, that he is qualified and authorized to file 
this Verified Statement in Finance Docket No. 333«8 ''Sub-No. 76) on behalf of IP&L and in 
suppon of Indiana Southem Railroad, Inc., that hcTuis carefully examined all the siaiemenis in 
the foregoing verified statement, that he has knowledge ofthe facts and matters stated therein, 
and that all representations se: forth therein are true and correct to the best of his knowledge, 
infonnation and beiief 

Micfiatrl A. 'Weaver 
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1 

1 B E F O R E THE 

2 SURFACE TRANSPORTATION BOARD 

3 F i n a n c e Docket No. 33388 

4 CSX CORPORATION AND CSX TRANSPORTATION, INC. 

5 NORFOLK SOUTHERN CORPORATION AND 

S NORFOLK SOUTHERN RAILWAY COMPANY 

7 -- CONTROL AND OPERATING LEASES/AGREEMENTS --

a CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

9 RAILROAD CONTROL APPLICATION 

10 II,..nil " Tog>U\c C^fW^"^) 
IX Washington, D.C. 

12 Thursday, August 2 1 , 1997 

13 D e p o s i t i o n o f RAYMOND L. SHARP, a 

14 w i t n e s s h e r e i n , c a l l e d f o r e x a m i n a t i o n by c o u n s e l 

15 f o r t h e P a r t i e s i n t h e a b o v e - e n t i t l e d m a t t e r , 

16 p u r s u a n t t o agreement, t h e v»?itness b e i n g d u l y 

17 sworn by JAN A. WILLIAMS, a Not-'ry P u b l i c i n and 

18 f o r t h e D i s t r i c t o f Columbia, t a k e n a t t h e 

19 o f f i c e s o f A r n o l d & P o r t e r , 555 T w e l f t h S t r e e t , 

20 N.W., Was h i n g t o n , D.C, 20004-1202, a t 

21 10:00 a.m., Thursday, August 2 1 , 1997, and t h e 

22 p r o c e e d i n g s b e i n g t a k e n down by S t e n o t y p e by 

23 JAN A. WILLIAMS, RPR, and t r a n s c r i b e d under h er 

24 d i r e c t i o n . 

25 

ALDERSON REPORTING COMPANY, INC. 
(202)289 2260 (8001 FOR DEPO 

m i 14ih ST N W . Ath FLOOR V\'ASH|NGT0N. D C . 20005 
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9 

10 

11 

12 

13 

14 

15 

14 

Q. I n d i a n a p o l i s Power & L i g h t ' s t r a f f i c 

i n t o the Stou t p l a n t , f o r example? 

A. Are you r e f e r r i n g t o the c u r r e n t 

c o n t r a c t t h a t ' s i n e x i s t e n c e or c u r r e n t movements 

or p o t e n t i a l movements? 

Q. Current and p o t e n t i a l . 

I've had d i s c u s s i o n s w i t h Mr. Knight, 

8 yes . 

Q. And decs CSX have a s u b s i d i a r y which i n 

t u r n owns 89 p e r c e n t of the I n d i a n a Railroad? 

MR. ROSEN: I f you know. 

T"E WITNESS: I don't have s p e c i f i c 

knowledge as t o the asp-^ct the way you mentioned 

i t , but i t ' s my understanding we have a 

c o n t r o l l i n g i n t e r e s t i n the I n d i a n a R a i l r o a d . 

16 BY MR. MCBRIDE: 

17 Q. And, i n f a c t , are you now or w i l l you 

18 s h o r t l y be on the board of the I n d i a n a Railroad? 

19 A. I am now on t h e i r board. 

20 Q. So woi.ad you t h i n k i t reasonable t o 

21 conclude chat CSX and Indiana R a i l r o a d are not 

22 e x a c t l y a r m ' s - l e n g t h c o m p e t i t o r s of one another? 

23 A. No, I would net t h i n k th«^'s the case. 

24 Q. E x p l a i n t o me why you t h i n k CSX and 

25 I n d i a n a R a i l r o a d Company are head-to-head 

ALDERSON REPORTING COMPANY, INC. 
(202)289 2260 iSOOi FOR DEPO 

m i M t h ST., N.W.. 4th FLOOR WASHINGTON, D.C, 20005 
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15 

J c o m p e t i t o r s ? 

2 MR. ROSEN; I d o n ' t t h i n k t h a t ' s . w h a t 

J he s a i d . 

I But you can answer t h e q u e s t i o n . 

9 THE WITNESS: I'm n o t s u r e t h a t I s a i d 

( what you j u s t asked me t o r e p e a t . 

7 3Y MR. McBRIDE: 

8 Q. Then I ' l l s t a r t w i t h t h a t and I ' l l ask 

9 you i f you b e l i e v e t h a t CSX and I n d i a n a R a i l r o a d 

10 Company a r e head-to-head c o m p e t i t o r s ? 

11 A. The answer would depend on whi c h 

12 t r a f f i c y o u ' r e t a l k i n g a b o u t . 

13 Q. Okay. How about t r a f f i c t h a t comes i n 

14 on CSX o r i g i n s and t h e n i n t e r c h a n g e s w i t h I n d i a n a 

15 R a i l r o a d ? 

1^ A. I t would seem t o me we w o u l d not be 

17 d i r e c t c o m p e t i t o r s where we i n t e r c h a n g e t r a f f i c 

18 t o the.T.. 

1^ Q- Under what c i r c u m s t a n c e s w o u l d you 

20 r e g a r d y o u r s e l f , CSX, t h a t i s , as a c o m p e t i t o r o f 

21 I n d i a n a R a i l r o a d ? 

^2 A. Where t r a f f i c was a v a i l a b l e t h a t c o u l d 

23 be awarded t o e i t h e r I n d i a n a R a i l r o a d o r t o CSX, 

24 we would be c o m p e t i t o r s . 

25 Q. Who has t h e s o l e p h y s i c a l access i n t o 

ALDERSON REPORTING COMPANY, INC. 
(202)289 2260 1800) FOR DEPO 

m i Mth ST., N.W., 4th FLOOR / WASHINGTON. D.C. 20005 
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CSX/NS-37 

BEFORE THE 
SITRFACE TRANSPORTATION BOARD 

Finance Docket No. 33 388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION ANO 
NORFOLK SOOTHERN RAILWAY COKPANY 

— CONTROL AND OPERATING LEASES/ACRISfENTS — 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

APPLICANTS' RESPONSE TO FIRST SET 
OF INTERROGATORIES, FIRST SET OF 

REQOESTS FOR PRODUCTION OF DOCUMENTS, AND 
FIRST SET OF REQUESTS FOR ADMISSIONS TO 

APPLICANTS FROM INDIANAPOLIS POWER k LIGHT 

Applicants^ hcraby respond to the First Set of 

Interrogatories, Fir s t set of Requests for Production of 

Docuaents, and Firs t Set of Requests for Adaissions to 

Applicants froa Indianapolis Power 4 Light ("IPfcL" or 

"requester") (IP4L-1).^ 

"Applicants" refers coUectiveiy to CSX Corporation 
and CSX Tranaportation (collectively, "CSX"), Norfolic 
Southern Corporation and Norfolk Southam Railway 
Coapeny (collectively, "NS"), and Consolidated Rail 
Corporation and Conrail Inc. (collectively, "Conrail"). 

^ Applicants note that there i s a discrepancy in the 
t i t l e and body of requester's requests. In the t i t l e , 
requester directs i t a diacevery to Applicants, but in 
the body (at the end of the f i r s t paragraph on page 2), 
requester directs the discovery to Conrail. Applicants' 
responses aaauae that tha discovery was directed to 
Applicants. 
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goal was to afford access by NS to those industriaa to 

which both CSX and Conrail currently have access in 

Indianapolis. 

9. If the Perry K Plant or the Stout Plant or 
both are not included in your rasponse to Interrogatory 
No. 8, explain the reasons for the decision not to grant 
Norfolk Southem access to those plants. 

Applicants construe the reference to "included in 

your response to Interrogatory No. 8" as aeaning 

"included aaong those industries which NS will obtain 

the right to serve." Stibject to the foregoing, and to 

their general objections. Applicants respond as follows: 

The Perry K plant is a "two-to-one" facility. 

The Stout plant is accessed via the INRD. They are both 

included in Applicants' response to Interrogatory No. 8. 

10. Explain the reasons why the Indiana Rail 
Road Coapany sought te discontinue portions of trackage 
rights over the Belt Track in STB Docket No. Afl-295 
(Sub-No. 3X), including a detailed description of the 
loaa of potential service to facilities in Indianapolis 
and tha surrounding area based on this abandonaent. 

Applicanta object on the ground that the answer 

is contained in public docuMnts on fi l a at the STB. 

Subjact to the foragoing and to thair general 

objections, Applicants raapond aa followa: 

See the Notice of txeaption filed by the INRD in 

Docket No. AB-295 (Sub-No. 3X). The IBRD'S rights in 
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question were overhead rights, which INRD had not used 

for at least two years prior to seeking authority for 

discontinuance of trackage rights. Through a switching 

arrangaaant with Conrail, tha INRD preserved access to 

local custoaers, so that there was no aeaningful "loss 

of service" by the INRO. 

Interrogatory Wo. Tl 

11. Identify a l l r a i l carriers who currently 
have access to the Stout Plant and identify and explain 
any changes in service and econoaie arrangeaent with 
respect to the stout Plant if the proposed transaction 
is approved and consuaaated. 

Subject to thair ganeral objections. Applicants 

respond as follows: 

The INRD currently has direct access to the Stout 

plant and will continue to have direct access to that 

plant after approval of the proposed transaction. 

Conrail can supply transportation service to IP4L for 

coal traffic originating on Conrail and destined for the 

Stout plant. Conrail ean deliver that traffic to the 

INRD, which delivers i t to Stout. After approval of the 

proposed transaction, i t is conteaplated that CSX will 

stand in tha shoaa of Conrail with respect to any 

arrangeacnta that ara in place between Conrail, the INRD 

and the IP4L. As provided in tha Trackage Rights 

Agreeaent, NS will gain accaaa to the INRO. SMS Voluae 

8C of the Application at 313-34. 
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CSX/NS-51 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRAI'SPORTATION INC 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

CONS?P?ir-^MS^?^^^^^ LEASES/AGREEMENTS 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

APPLICANTS' RESPONSE TO SECOND SET 
OF INTERROGATORIES AND APPLICANTS' 
SUPPLEMENTAL RESPONSE TO FIRST SET OF 

INTERROGATORIES, FIRST SET OF REQUESTS FOR 
PROL CTION OF DOCUMENTS, AND FIRST 

SET OF REQUESTS FOR ADMISSIONS 
FROM TNDTANAPnT.TS PQWKR & LIGHT rnMPtKry 

Applicantal hereby reepo.id to the Second Set of 

Interrogatories from Indianapolis Power i Light Company 

("IP&L" or "requester") (IP&L-2) and supplement the 

response to IPtL's F i r s t Set of Interrogatories, F i r s t 

Set of Requeste for Production of Docume.-ats, and F i r s t 

Set of Requests fo r Admission. 

GENERAL RF.qpnMgpg 

The following general responses are made with 

respect to a l l of the requests and interrogatories. 

L d ' r ? ? ^ - ^ r " " "'"^^^ c o l l e c t i v e l y co CSX Corporation 
and CSX Transportation (c o l l e c t i v e l y , I'CSX") Norfolk 
southern Corporacion and Norrolk So-ichern Railwav 
company (col l e c t i v e l y , "NS"), and Consolidated l a i l 
Corporation ana Conrail Inc. (c o l l e c t i v e l y , "Conrail") 
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deliveries to, or pickup of empty coal cars f'-om the 
Stout Plant, exceed the current switching charge paid by 
IPtL under ite contract with Conrail and, ifl eo, by how 
much. 

7. Subject to their general objections, 

Applicants respond aa follows: Applicants do not know 

what the future chargee wi l l be, and therefore, cannot 

assess whether the future charges w i l l exceed the 

current switching charge paid by IPScL under i t s contract 

with Conrail. See response to Interrogatory No. 5(b) . 

;nterroaatory No. 8; Under the proposed transaction, 
will NS's trackage rights extend over the Indianapolis 
Belt Running Track? 

8. Subject to their general objections, 

Applicants respond as follows: NS wil l have overhead 

trackage rights over a portion of the Indianapolis Belt 

Running Track. See Volumes 8B and 8C of the 

Application. 

Interrogatory No. 9: If the answer to Interrogatory No. 
8 is affirmative, would NS's trackage rights permit IPfcL 
to connect directly with NS at a point along the 
Indianapolis Belt Secondary through a build-out from t.he 
E.M. Stout Plant, or would NS be limited to overhead 
trackage rights along the Indianapolis Belt Running 
Track? 

9. Applicants object to the interrogatory to the 

extent that the "Indianapolis Belt Secondary" i s not a 

defined term. Subject to this objection and their 

general objections, Applicants respond as follows; NS 

will be limited to overnead trackage rights along the 

Indianapolis Belt Running Track, and accordingly, IP&L 
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wi l l not be pennitted to connect directly with NS at a 

point along the Indianapolis Belt Secondary through a 

build-out from the E.W. Stout Plant. See Volume 8B of 

the Application at l l O - l l , 321-22. 

* * « 

Applicanta supplement their response to 

Interrogatory No. 9 of IP&L's First Set of 

Interrogatories, First Set of Requet.ts for Production of 

Documents, and First Set of Requests for Admissions to 

Applicants with the following: 

Both the Perry K and Stout plants are included in 

Applicants' response to Interrogatory No. 8. While t.he 

Perry K plant ie not a "two-to-one" faci l i t y , CSX i s 

treating the f a c i l i t y ae a "two-to-one" for purposes of 

giving NS access co i t through cost-based switching, 

see Exhibit X to Transaction Agreement, CSX/NS-25, 

Volume 8C at 501 gt seg. The Stout plant ie accessed 

via the Indiana Rail Road Company. 

Respectfully submitted, 

JAMES C. BISHOP, JR. MARK G. ARON 
WILLIAM C. WOOLDRIDGE PETER J. SHUDTZ 
J. GARY LANE CSX Corporation 
JAMES L. HOWE, I I I One James Center 
ROBERT J. COONEY 901 East Cary Street 
GEORGE A. ASPATORE Richmond, VA 23129 
Norfolk Southern Corporation (804) 782-1400 
Three Commercial Place 
Norfolk, VA 23510-2191 P- MICHAEL GIFTOS 
(757) 629-2838 PAUL R. HITCHCOCK 

DOUGLAS R. MAXWELL 
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1 

1 BEFORE THE 

2 SURFACE TRANSPORTATION BOARD 

3 Finance Docket No. 33388 

4 CSX CORPORATION AND CSX TRANSPORTATION, INC. 

5 NORFOLK SOUTHERN CORPORATION AND 

6 NORFOLK SOUTHERN RAILWAY COMPANY 

7 -- CONTROL AND OPERATING LEASES/AGREEMENTS 

8 CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

9 RAILROAD CONTROL APPLICATION 

10 HIGHLY CONFIDENTIAL 

11 Washington, D.C. 

12 Wednesday, September 24, 1997 

13 D e p o s i t i o n of WILLIAM M. HART, a 

14 w i t n e s s h e r e i n , c a l l e d f o r e x a m i n a t i o n by counsel 

15 f o r the P a r t i e s i n the above-enti11ed m a t t e r , 

16 pursuant t o agreement, the w i t n e s s being d u l y 

17 sworn by JAN A. WILLIAMS, a Notary P u b l i c i n and 

18 f o r the D i s t r i c t of Columbia, taken at the 

19 o f f i c e s of A r n o l d & P o r t e r , 555 ' i ^ e l t t h S t r e e t , 

20 N.W., Washington, D.C, 20004-1202, at 9:05 a.m., 

21 Wednesday, September 24, 1997, and the 

22 proceedings being taken down by Stenotype by 

23 JAN A. WILLIAMS, RPR, and MARY GRACE CASTLEBERRY, 

24 RPR, and t r a n s c r i b e d under t h e i r d i r e c t i o n . 

ALDERSON REPORTLNG COMPANY, ESC. 
(202)289 2260 <S00) FOR DEPO 

n n 14th ST., N.W., 4th FLOOR ' WASHINGTON. O.C, 20006 
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1 

2 

10 

11 

12 

15 

16 

17 

18 

19 

20 

you were t h i n k i n g of i n t h e q u e s t i o n t h a t I asked 

you p r e v i o u s l y about C o n r a i l a c c e s s i n g t h e S t o u t 

3 p l a n t ? 

4 A. No. 

5 Q. I s t h a t because you had a d i f f e r e n t 

g r o u t e i n mind? 

7 A. I wasn't t h i n k i n g about i t . 

g Q. Now t h a t you a r e t h i n k i n g about i t , i s 

9 t h e " t h e way t h a t you b e l i e v e c o a l v i a C o n r a i l 

w o u l d g e t t o t h e p l a n t ? 

A. I'm no", c e r t a i n o f t h e p r e c i s e p o i n t s 

o f i n t e r c h a n g e and c o n n e c t i v i t y a t t h e p o i n t s i n 

13 I n d i a n a p o l i s . 

Q. I f a c a r r i e r has access v i a a s w i t c h i n g 

c h a r g e t o a p l a n t t h a t i s d i r e c t l y s e r v e d by 

a n o t h e r r a i l r o a d and t h o s e two r a i l r o a d s were t o 

merge, where one were t o a c q u i r e t h e o t h e r , i s i t 

y o u r u n d e r s t a n d i n g t h a t t h a t would be a 

t w o - t o - o n e s i t u a t i o n as d e f i n e d on yo u r E x h i b i t 

20 No. 2? 

21 A. Yes . 

22 Q. Would your answer be d i f f e r e n t i f t h e 

: i l a t t e r r a i l r o a d was n o t t h e e n t i t y t h o u g h t t o be 

24 m e r g i n g o r a c q u i r i n g b u t an e n t u y owned by t h e 

25 e n t i t y t h a t i s merging o r a c q u i r i n g ? 

ALDI RSON REPORTING COMPANY. INC. 
(202)289 2260 18OOI FOP DEPO 

n n 14th S T . N .W. 4th FLOOR WASHINGTON, D C 20005 
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J MR. SIPE: Do you understand t h a t 

2 q u e s t i o n ? 

J THE WITNESS: No, I don't. Y o u ' l l have 

4 t o do t h a t one aga i n . 

BY MR. McBRIDE: 

Q. Let's use s p e c i f i c s t o t r y t o hel p . 

I f , and I'm asking you t o assume t h i s f o r 

o 

5 

6 

7 

8 purposes of my q u e s t i o n , C o n r a i l has access t 

9 the Stout p l a n t v i a s w i t c h i n g and CSX were the 

10 d e l i v e r i n g c a r r i e r t o the Stout p l a n t , do I take 

11 your previous answer t o be t h a t the Stout p l a n t 

12 would be under my assumption a two-to-one p l a n t ? 

13 A. Yes. 

14 Q. Now, i f we change my h y p o t h e t i c a l t o 

15 s u b s t i t u t e I n d i a n a R a i l r o a d f o r CSX, w o u l d you 

16 t r e a t t h e S t o u t p l a n t as a t w o - t o - o n e p c i n f 

17 A . The second case? 

18 Q. I s C o n r a i l v i a s w i t c h i n g a - d I n d i a n a 

19 R a i l r o a d w h i c h you t e s t i f i e d i s owned by CSX. 

20 A . Now, t h e I n d i a n a R a i l r o a d i s an 

21 i n d e p e n d e n t l y r u n o p e r a t i o n . So I d o n ' t t h i n k 

22 i t ' s t h e same c a s e . 

23 Q. Have you e n c o u n t e r e d such a s i t u a t i o n 

24 b e f o r e i n t r y i n g t o d e t e r m i n e what a t w o - t o - o n e 

25 s h i p p e r i s ? 

.\LI)ERSON REPORTING COMPANY. INC. 
(202)289 2260 iBOOl FOR OEPC 

ST N .V 4ir. aOOB .VAS^'tJG--N D C 20005 
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1 BEFORE THE 

2 SURFACE TRANSPORTATION BOARD 

3 

4 

5 CSX CORPORATION AND CSX t 

6 TRANSPORTATION INC., , sTB F i n a n c e Docket 

7 I N O R F O L K SOUTHERN CORPORATION : No. 3:388 

8 

9 

IAND NORFOLK SOUTHERN RAILWAY : 

COMPANY—CONTROL AND OPERATING: 

10 LEASES/AGREEMENTS--CONRAIL : 

11 [ I N C . AND CONSOLIDATED RAIL : 

12 CORPORATION t 

13 

14 

5̂ I 
16 DEPOSITION OF DONALD W, KNIGHT 

17 

" 
19 Washington, D.C. 

20 Monday, December 8, 1997 

21 REPORTED BY: 

22 CRAIG L. KNOWLES 

ACE-FEDERAL REPORTERS, INC. 
Nationwide Coverage 

202-347-3700 800-336-6646 410-684-2550 
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1 money, which we loaned him. I t took Mr. Waltz's 

2 I a p p r o v a l . But t h a t i s the only t h i n g t h a t stands 

3 out . 

4 0 So you have no r e c o l l e c t i o n of --

5 I A No. 

6 Q -- the I n d i a n a R a i l r o a d approaching you or 

7 IP&L about r a i s i n g t h e i r s w i t c h charge? 

8 A No. I am not saying i t d i d n ' t happen. 

9 Q No, I understand. That's f i n e . 

10 Do you r e c a l l ever saying t o Mr. Tom Hobeck 

11 t h a t i f the I n d i a n a R a i l r o a d increased i t s sw i t c h 

12 charge by any amount, t h a t IP&L would immediately 

13 I s h i f t a l l of i t s c o a l tonnage to t r u c k from r a i l ? 

14 A No, I don't remember t h a t i n c i d e n t . But, 

15 l e t me say t h i s . I c e r t a i n l y i n n e g o t i a t i o n s have 

16 s a i d I would use t r u c k s i n c e r t a i n cases even i f i t 

17 costs more. I have s a i d t h a t . 

18 Q Okay. 

19 A What I mean by t h a t , to e x p l a i n i t , i s i f 

20 you are n e g o t i a t i n g where the r a i l r o a d i s t r y i n g to 

21 r i p you o f f and you have got a t r u c k e r out there t h a t 

22 i s r e a l l y t r y i n g the best he can t o get your business 

ACE-FEDERAL REPORTERS, INC. 
Nationwide Coverage 

202-347-3700 800-336-6646 410-684-2550 
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1 I and do i t r i g h t and serve you th r e e days b e f o r e you 

2 I get the c a l l , I would much r a t h e r pay t h r e e cents 

3 I more a ton •-o go w i t h the t r u c k e r , i f t h a t i s what we 

4 I are r e f e r r i n g t o . 

5 O Q Mr. Kn i g h t , can you t e l l me when -- f i r s t , 

do you have a r a i l t r a n s p o r t a t i o n c o n t r a c t w i t h the 

7 I I n d i a n a Railroad? 

8 A Yes --

9 Q Does IP&L? 

10 A Yes, we do. 

11 Q When was t h a t c o n t r a c t n e g o t i a t e d ? 

12 A '95, I t h i n k . 

13 Q I n the process of n e g o t i a t i n g t h a t r a i l 

14 c o n t r a c t w i t h the In d i a n a R a i l r o a d , d i d you ever say 

15 t o Mr. Tom Hobeck t h a t i f the Indiana R a i l r o a d d i d 

16 not reduce i t s 3 x i s t i n g r a i l r a t e s by a p p r o x i m a t e l y 

17 20 ^ a r c e n t , t h a t you would t r u c k coal from the new 

18 Farmersburg mine t o the Stou t p l a n t ? 

19 A I dcn't know i f I used those words or not. 

20 I The r a t e we have under t h a t c o n t r a c t i s t he t r u c k 

21 I c o m p e t i t i v e r a t e . Mr. Hobeck was f i g h t i n g two 

22 t r u c k i n g companies. He had a f e l l o w on h i s board 
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t h a t was p r e s i d e n t of a t r u c k i n g company t h a t knew 

what i t cost t o move i t by t r u c k . And t h a t i s 

e x a c t l y where he was a t . 

Q What do you mean, t h a t i s e x a c t l y where he 

was at? 

A Well , the f e l l o w he had on the t r u c k i n g 

company, and Tom says he knows e x a c t l y what i t costs 

t o move the coal by t r u c k , and s i t t i n g on h i s board. 

And t h a t s where our r a t e s are, they are t r u c k 

c o m p e t i t i v e r a t e s . 

Q Your r a i l r a t e s t h a t you are g e t t i n g from 

the I n d i a n a R a i l r o a d are t r u c k c o m p e t i t i v e r a t e s , i s 

t h a t what you are saying? 

A Yes. Tom knew e x a c t l y what i t cost to go 

by t r u c k . He t o l d me how he knew t h a t . 

Q So i s t h a t why you entered i n t o t h e , ycur 

c u r r e n t c o n t r a c t w i t h the Indiana R a i l r o a d , fcecause 

those r a i l r a t e s were c o m p e t i t i v e w i t h t r u c k ? 
A Yes. I t h i n k i t ' s r i d i c u l o u s but t h a t i s 

what we had to do. 

Q I'm s o r r y , what do you mean i t was 

r i d i c u l o u s ? 
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A Because Hobeck's costs are nowhere near 

what a t r u c k e r ' s costs are. What a r a i l r o a d wants to 

do i s t r y to block out other r a i l r o a d s so they don't 

have to compete with them, they only have to compete 

with t r u c k s . That i s what I mean by i t . This was 

not something two r a i l r o a d s were going head-to-head 

on. 

MS. TAYLOR: Off the record. 

(Discussion Tff the record.) 

MS. TAYLOR: Okay, Mr. Knight, those are 

a l l the questions I have for you. 

MR. MC BRIDE: No r e d i r e c t . 

(Whereupon, at 2:57 p.m., the deposition 

was concluded.) 
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1 BEFORE THE 

2 SURFACE TRANSPORTATION BOARD 

3 Finan c e Docket No. 33388 

CSX CORPORATION AND CSX TRANSPCRTATION, INC. 

NORFOLK SOUTHERN CORPORATION AND 

NORFOLK SOUTHERN RAILWAY COMPANY 

7 -- CONTROL AND OPERATING LEASES/AGREEMENTS --

8 CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

9 RAILROAD CONTROL APPLICATION 

10 HIGHLY CONFIDENTIAL 

11 W a s h i n g t o n , D.C. 

12 Th u r s d a y , September 18, 1997 

13 D e p o s i t i o n o f JOHN W. SNOW, a w i t n e s s 

14 h e r e i n , c a l l e d f o r e x a m i n a t i o n by c o u n s e l f o r t h e 

15 P a r t i e s i n t h e a b o v e - e n t i t l e d m a t t e r , p u r s u a n t t o 

16 agreement, t h e w i t n e s s b e i n g d u l y sworn by MARY 

17 GRACE CASTLEBERRY, a N o t a r y P u b l i c i n and f o r t h e 

D i s t r i c t o f Columbia, t a k e n a t t h e o f f i c e s o f 

A r n o l d & P o r t e r , 555 T w e l f t h S t r e e t , N.W., 

Washington, D.C, 20004-1202, a t 10:00 a.m., 

21 Thursday, September 18, 1997, and t h e p r o c e e d i n g s 

22 b e i n g t a k e n down by S t e n o t y p e by MARY GRACE 

23 CASTLEBERRY, RPR, and t r a n s c r i b e d under h e r 

24 d i r e c t i o n . 
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163 

a p p r o p r i a t e person t o t a l k about t h a t , although 

Mr. Hart might be as w e l l . 

Q. Would CSX have any o b j e c t i o n t o t a k i n g 

the t r a f f i c of the s o r t I j u i i t d e s c r i b e d at some 

5 p o i n t o t h e r than the Hawthorn yard and b r i n g i n g 

i t t o the Stout p ] ^ n t ? 

A. We may or we may not and I wouldn't be 

9 the one who would know. 

Q. 1 see. Do you understand t h a t a l o t of 

shippers own t h e i r own coal cars these days? 

21 A. These days and many days i n the past. 

12 Q. And you understand t h a t a shipper who 

13 owns i t s own cars might p r e f e r t o have the most 

14 e f f i c i e n t arrangement f o r the d e l i v e r y of coal? 

15 A. I n which regard t h e y ' r e not much 

16 d i f f e r e n t from s h i p p e r s of coal g e n e r a l l y . 

17 Q. R i g h t , but you do unde.-stand that? 

18 A. Sure. That's t r u e of a l l coai shippers 

19 t h a t I'm aware o f . 

20 Q. And the a p p l i c a n t s are advo c a t i n g 

21 e f f i c i e n c y as one of the b e n e f i t s of the proposed 

22 t r a n s a c t i o n , c o r r e c t ? 

23 A. We're not advocating i t . We're saying 

24 t h a t one of the b e n e f i t s of the t r a n s a c t i o n w i l l 

be g r e a t e r e f f i c i e n c y . 

ALDERSON REPORTING COMPANY. INC. 
(202)289 2260 (SOO) FOB DEPO 

n n 14lh ST , N.W . 4th FLOOR / WASH(NGTON, D.C, 2000S 
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Q. What is the basis for your testimorry that IP&L 

BN Sante Fe merger. I filed two verified statements 

that merger. The first one did essentially similar 
tasks, similar work as the statement I just filed in 

Page 10 
[ 11 proceeding. 
121 Q. Have you had similar responsibilities in 
[31 mergers involving other industries? 
[41 A. Yes. 
(51 Q- Many or few would you characterize? 
(61 A. I have probably done about - worked on 

about 
{71 half a dozen merger filings where the level of analysis 
|r| was smiilar to this, and I've worked on many more 

mergers, merger filings but only maybe half a dozen !9| 
in 
1101 
(111 
1121 
1131 
(Ul 
(151 

this detail. 
Q. When you analyze merger acquisition 

trarutaaions, do you typically accept the representations 
made to s ou b\ the panies to the transaction ? 

A. I do generally. If there's a way of verifying 
the representations or perhaps seeing if there are 

other 
(161 ways of looking at the same facts that everyone is 
(171 looking at, I try to do those. I try to screen all of 
|ig| the information I get as well .is I can to see, to look 
(191 for possfble errors or exaggerations, that kind of 
thing. 
i:0| Q. Do you treat the representations made by other 
[211 parties interested in the transaaion the same way? 

(221 A. Yes. 
Page 11 

(ij Q. How do you use as an economist re.wlve 
(21 situations in which you find conflicting presentations 
|3| made to you hy different parties interested in the 
(4| transaaum? 
(51 A. Well, I try to resolve them in the way that 
|6| either the - if there's a factual dispute, I choose tl.e 
(71 fact^ which I - either there's the most factual support 
{81 for a particular other fact or when there's - then 
|9! there's different views on the issue of economic 

theories 

I IOI of competitive behavior, then I rely on what economic 
[111 theory I think is the more plausible one, perhaps one 
1121 which has been tested more successfully than another 
(13; theor>' which is being advanced. Those kinds of 
criteria. 

Q. On page 8 of your verified statement which IMI 

115! 

\ I ) U 

II6| 
117) 
118! 
(191 
1201 
1211 

submitted as part of the document captioned DOJ-1, 

indicated - and this is. I believe, a quote - "The 
status station is ser\'ed directly only hy ont- rail, 
Indiana Railroad, hut LS also .served by Conrail, the 
reciprocal switch. " That's about in the n-iddle of page 
S. Do you sec that? 

A. Ves, I see it in my copy. 

122) 
Page 12 

status station is served by Conrail by reciprocal i^itch ? 
A. That's based on information from IP&L. 

How did you obtain that information ? 
I conducted a COUDI<> ' interviews with 

A t t a c h m e n t 7 
P a g e 1 o f 3 

Did you interview anyone else about this f a a ? 
I may have gotten the same infonnation 

Q-
A. 

(II 
121 
131 
[41 

people 
;si at IP&L 
[61 Q. 
[7] A. 

from 
(81 Indiana Southem Railroad. I'm 'hiiiking of other 

sources 
(91 of that information. Those I think are the only two, 

the 
1101 oniy two sources. 
1111 Q. Do you know who provides the reciprocal 
1121 switching service for Conrc A that you referred to in 
(131 your testimony ? 
|14| A. I believe it's the Indiana Railroad. 
1151 Q, Did you interview anyone at the 
116| Indiana Railroad in connection with preparation of your 
[17] testimony-
[18] A. No. 
I! 9| Q. Did you interview anyone at Conrail in 
(201 conneaion with your preparation of your testimony? 
1211 A. No. 
1221 Q- Did you ask at any point to be able to 

Page 13 
interview anyone at Conrad in conneaion with the 
preparation of your testimony? 

A. No. 
Q. Did you ask at any point to interview anyone ai 

the Indiana Railroad in connection with the preparation 
of your testimony? 

A. No. I didn't. 
Q. Do you know whether the reciprocal switch 

HI 
121 
(31 
(41 
(51 
161 
(71 
(81 

that 
(9) 

1101 
(111 
(121 
(131 
(141 
1151 
(161 
(17) 
(181 

you refer to in the sentence that we just read was the 
subjea of a file tariff? 

A. No. 
Q. Do you know whether parry that provides 

reciprocal switch service to Conrail is under any 
obligation to continue to do so ? 

A. After - if the merger goes through or -
Q. Absent the transaction. 
A. No. I guess - let me just amend that. .My 

understanding from talking to IP&L and Indiana 
Southem 
(191 representatives is that if the merger were not to 
occur, 
(20) that the current or the recent situation that 1 
described 
1211 in my testimony about how Conrail served IP&L, that 
that 
1221 would continue. 

Page 14 
(11 So that the implication from the conversations 
12) I had with the people I mentioned was that this 

I KRS, INC ACE-FTDERAL REPORTERS, \Si 202-347-3700 Page 9 to Page 14 
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I.'' arrangement would conUnue. If it were not for the 
141 merger, we would assume we would go on. That's my 

only 
151 understanding of the situation. 
(6) Q. If there was a written agreement that govemed 
(7) this arrangement. would that be relevant to your 
(8( analysis? 

I9| A. A written agreement between? Between 
Conrail 
(101 and-

r 11) Q. The parry- providing what you've described as 
[121 reciprocal sw iahing? 

A. In the Indiana Railroad? I'll assume the 
Indiana Railroad. I'm sorry, I understand - could 

XMAX(4/4) 

|!3I 
1I4| 
you 
1151 
(16) 
I!71 
[181 
1191 
!201 

information At tachment 7 
(7) that I mentioned. Page 2 o f 3 
(81 Q. Do you have an understanding as to how the 

ECAR 
(9) Interconneaion Network works? 

(101 A. I have a very b;isic understanding from their 
II11 web page. I couldn't ar.swer detailed questions about 
112) their exact ruies for allocating power, power 
generation. 

BSA 

repeat the first part of the question, plea.se? 
Q. Would It be relevant to your testimonv if there 

was a written agreement berween ConraU and the 
Indiana Railroad goveming this service? 

A. It is relevant, althL <gh, as I say in my 
statement, the threat of a build out seems to be very 

211 important in addition to any agreement that 
22! Indiana Railroad and Conrail may have. 

Page 15 
111 Q ^'^ ould It be rele\-ant to your testimony if the 
;2| agreement was terminable in the near future? 

131 A. W ell, I think that that has to be taken in the 
(4| context of Conrail's current ability to access IP&L. It 
(51 might be relevant in tenm of affecting the 

conclusions I 
|6| reach, although as I argue in my sutement, the 
(71 incentives or taking what I say in my sutement and 
(81 adding something to it, the incentives that IP&L -
19) excuse me, the incentives that Indiana Railroad 

would 
0 have towards accepting an agretment with Conrail or 

Ml continuing the existing agreement I see those are 
:2i strt .̂ iy affected bv Conrail's position relative to 

(Hung 
13| able to accept a build out. So 1 have to answer your 
14! question in terms of that. 

:; 5( Q. Page 9 of vour testimonv wu indicate that 
IP&L 
; 16| LV tj member ofthe ECAR Interconneaion Network. 

; 17) the ba:,t.sfor that aspea of your testimonv ? 
A. I believe I saw that on the Intemet under 

the - on one of the Oasis web pages. 
Q. VVTiii; LS the EC.4R Interconnection Nerwork? 
A. It's a network of utilities in the midwest 

which arc all connected and can trade power, electric 

[131 
[141 
(151 
Of 
[16) 
(171 
[181 
(191 
(201 

I (211 
I 122) 

no. 
Q. In connection with preparation of your 

statemt nt did you interview anyone who is an employee 

;)8) 

,191 

: : i | 

- I 

the ECAR Interconneaion Network? 
A. No. 
Q. Did you in conneaion with the preparation of 

your testimony interview any other member ofthe ECAR 
Interconneaion Network? 

A. I don' t know because - I didn' t interview 
anyone for the purpose of leaming about the ECAR 

I Page 17 
j 111 Network. I may have interviewed another utility 
which 
(21 was part of the ECAR Network, and I didn't know it 

at the 
(3) time and don't know it now. So I don't know the 

answer. 
14) Q. Do you know whether IP&L Indianapolis 

Power <& 

151 Light has purchased any power in the last three vears 
(6) from other members ofthe ECAR Interconneaion 

Nenx'ork? 

(7| A. I don't know whether they've purchased 
power 
|8| from that network specifically, no, 
'9| Q. Do you have any understanding as to the 

(lo; circumstance:! in whch u would be economical for them 
to 
(11) do so? 

[121 A. I think they - IP&L would certainly have an 
13) incentive to purchase power from the Interconnection 
14) Network if the price of that power were low relative to 
15) the price of their own generating sUtions. Well, the 
16) possibility of that happening has not come up, as I 
17) recall, in the discussions I've had with the IP&L 
18) represenutives. 
19] We talked a little bit about the other 
20) generating sUtions on their network, but the issue of 
ll\ power coming from ECAR and the price of that power 

Page 16 
power back and forth. 

Q. I.s It an entity in a legal sense? 
A. I don't know. 
Q. In preparation of your statement, did vou 

review any documents ofthe ECAR Interconneaion 
•^'en^ork? 
[61 A. .\o, nothing beyond the web page 

i l l 

|3 | 

i4| 

151 

not come up, as I recall. 
Page 18 

Q. Did you ask any questions about their ability 
to purchase power from other members ofthe ECAR 
Interconneaion Network? 

A. I don't remember. 
Q- The bottom of page 8 and the top of page 9 

refer to ConraU supplying the remaining 10 percent of 

(7) 
(8) 
(9) 

(10) 
[111 
I12J 
(13! 
[14) 
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(16) 
Railn 
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switching 
(151 fees in Indiarujpolis ? 

A. No. 
Q. If there was such a contraa, would that be 

relevant to vour te.stit.-wny? 

A. That would because the switching fee would 
affect ultimately the prices, that and other things 

would 
(211 affect the prices that Norfolk Southera would offer to 
1221 IP&L. . 

Page 27 
Q. Further down on page 17 of your statemertt 

indicate this is a point you alluded to earlier that the 
possd)Uity of a budd out from IP&L. I take U this is 
refemng to the stout faciliry, was an important lever, 
to use vour words. Did you in conneaion with the 
preparation of -our testimony - first, am I 
understanding that portion correaly? 

A. Yes, I think so. 
Q. In conneaion with your evaluation of this 

huild out, as you refer to it, did you interview anyone 
at Indiana Railroad to determine whether the possibility 
of this build out had any influence on their pricing 
behavior to IP&L? 

A. No, because I didn't interview anyone at 
Indiana Railroad. 

Q. Do sou have a view as to whether U would be 
economicallv rational fcr IP&L to complete the build 

that you refer to in your testimony? 

A. I think making a very rough guess based on 

cost estimates and IP&L's represenution of the kind 

savings they were able to get with competition which 

essentially supported by a build out and the tonnage 

(U 
you 

121 

131 

141 

151 

(61 

IT] 

(8! 
(91 

[101 

[111 

(121 

113) 

(14) 

1151 

116) 

[171 

out 

\m 
|I9| 
the 
1201 

of 
|2!| 

was 
1221 

that 
Page 28 

(11 goes to stout, it would appear to be a reasonable 
121 invesunent fo- iP&L to make. IP&L certainly has 
(31 represented that that is the case. But just based on 

the 
|4| cost and the likely rate savings i think it is something 
|5| that would make sense. 
(6| One thing I might add I think what happens a 
|7i lot of times that happens in these build out situations 
18| that the build out never occurs, but it's a reasonable 
|9i enough threat to the incumbent railroad, the serving 

[101 railroad, in this case Indiana Railroad, that it's uken 
(111 seriously, and the threat has an affect on the rates. As 
1121 long as it's something which is a credible threat in the 
113) economics terminology, it can often have an effect on 
the 
1141 rates of the serving railroad charges, 
115) And on the suif ace of it it looks like the 
1161 economics would s'.u'port it, given the cost estimates. 
117) Q. Did vou ito any written analysus of whether the 

118] costs of this build out would be worth it? 
(19) A. No, I didn't 
1201 Q. So the analysis that you just described for me, 
\2l] is that some analysis that you just dui in response to my 
(22) question or is that aruilysis that you dui at some eariier 

Page 29 

(II 
(21 

the 
(31 
W 

and 
(51 

(6! 

time? 
A. 

A*-.tachm:?nt 7 
P a g e 3 o f 3 

No, I knew the key values here, the cost of 

build out, the apparent savings from the L>uild out 
given - which would be calculated from the tonnage 

the cost I had done this earlier in my head and given 
current low interest rates it struck me as an 

investment 
(7) that would pay off, given, say, a 20 year or more life 
18] span of the track. Of course some of the costs - well, 
(9) it seemed like a sensible investment, and I did some 

110) sketches of that earlier. 
111) Q. Did you inquire of anyone whether there were 
112) environmenud restna 'ons that might preclude this budd 
(13) out from occumng ? 
114) A. No, no not I tfore I wrote my sUtement. 
115) Q. Gl ven the pc ameters that you were refemng to 
(16) earlier that you cons-dered in evaluating thebuildout 
117) at what pnce would the build out he too expensive to be 
(18) a credible threat to use the terminology that I believe 
(19) you used in your earlier an-fwer 
120) A. That's hard to say. I don't know what 
interest 
1211 rate IP&L would use in its intemal calculations 
about 
(22) whether there was a worthwhile use of its .:apital. I 

Page 30 
(1) suppose if it were three times as high as the 8 or 9 
(2) million it might approach being not a profiuble 

option 
(3) and might not be taken seriously by Indiana 

Railroad. 
(4) But it's hard to answer without knowing the 
(5) cost of the capital to Indiana Power & Light and 

whether 
(6) there's any risk involved which they would have 
|7) considered in their decision. 
18) Q. Would you regard the build out threat as 
|9) relevant to your analys us if IP&L had concluded 

(101 internally that u would never do the build out bul that 
1111 the Indiana RaUroad perceived that I P&L might ? 
(12) A. Well, it might not change much in my 
analysis 
) 13) because if 1 undersUnd your i|Uestion right, what's 
(14) important here is whether Indiana Railroad believes 
this 
115) is a threat to deal with if they are risk averse and they 
II6| atUch a low probability that the build out ever 
117) happened. But they' re still very nervous about losing 
118) all of this coal traffic to somebody via a build out, 
(19) they might still - the build out might still be an 
120) important aspect of competition to them, even if 
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A. No. 
Q. If there was such a contraa. would that be 

relevant to your testimony? 
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i:i i affect the prices that Norfolk Southem would offer to 

EP&L. 
Page 27 

Q. Funher down on page 17 of your statement 

indicate this is a point vou alluded to earlier that the 
possUfUity of a build out from IP&L. I take U this is 
refemng to the sto-tt facUity, wcu an imponant lever, 
to use your words Did you tn conneaion with the 
preparation of your te.stimony - first, am I 
understanding that ponion correctly? 

A. Ves, I think so. 
Q In conneaion with vour evaluation of this 

build out, as you refer to it, did you interview anyone 
at Induirui RaUroad ,o determine whether the possibility 
ofthuy build out had any influence tm their pr. Ting 
behavior to IP&L'' 

A. No, because I didn't interview anyone at 
Indiana Railroad. 

Q Do you have a view to whether it would be 
economicaUy rational for IP&L to complete the build 

tliat you refer to in your testirrumy ̂  

A. I think making a very rough guess based on 

cost estimates and IP&L's represenution of the kind 

savings they were able to get with competition which 

essentially supported by a build out and the tonnage 
Page 28 

goes to stout, it would appear to be a reasonable 
investment for IP&L to make. IP&L ceruinly has 
represented that that is the case. But just based on 

cost and the likely rate savings I think it is something 
that would make sense. 
One thing 1 might add I think what happens a 
lot uf times that happens in these build out situations 
that the build out never occurs, but it's a reasonable 
enough threat to the incumbent railroad, the serving 
railroad, in this case Indiana Railroad, that it's Uken 
seriously, and the threat has an affect on the rates. As 
long as it's something which is a credible threat in the 
economics terminology. it can often have an effect on 

ratei of the serving railroad charges. 
And on the surface of it it looks like the 
economics would support it, given the cost estimates. 

Q. Didou do any n ritim analysis of whether the 

(18) costs of this bwld out would be wonh it? 
(19) A. No, I didn't 
(20) Q- So the analysis that you just described for me, 
(21) IS that some analysis that you just did in response to my 
[221 question or is that analysts that vou did at some earlier 

Page29 Attachment 8 
nme? Page 1 of 2 

A. No, I knew the key values here, the cost of 

build out, the apparent savings from the build out 
given - which would be calculated from the tonnage 

the cost. I had done this earlier in my head and given 
current low interest rates it struck me as an 

HI 
(21 

the 
(31 
14) 

and 
(5) 

16) 

investment 
|7) that would pay off, given, say, a 20 year or more life 
|8) span of the track. Of course some of the costs - well, 
(9) it seemed like a sensible investment, and I did some 

(10) sketches of that earlier. 
(11) Q Dui you inquire of anyone whether there were 
1121 environmental restriaions that might preclude this budd 
113) out from occumng ? 
(14) A. No, no not before I wrote my sUtement 
(15) Q. Gl ven the parameters tliat you were rjfemng to 
(16) earUer that you considered in e\aluatmg the juild out 
117) at what prtce would the build out he too expensive :o be 
(18) a credible threat to use the terminology that I believe 
(19) you used m your earlier an.s-wer^ 
120) A. That's hard to say. I don't know what 
interfst 
[211 rate IP&L would use in its intemal calculations 
about 
122) whether there was a worthwhile use of its capiul. I 
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(11 suppose if it were three times as high as the 8 or 9 
(21 million it mi<i;ht approach being not a profiuble 

option 
|3| and might not be taken seriously by Indiana 

Railroad. 
14) But it's hard to answer without knowing the 
151 cost of the capital to Indiana Power & Light and 

whether 
(6) there's any risk involved which they would have 
|7i considered in their decision. 
[81 Q. Would you regard the build out threat as 
|9| rele\'ant to vour analysis if IP&L had concluded 

1101 intemalh that it would never do the build out but thai 
I i 11 the Indiana RaUroad perceived lhat IP&L might ̂  
1121 A. Well, it might not change much in my 
analysis 
113) because if 1 undersund your question right, what's 
! 14| imporunt here is whether Indiana Railroad believes 
this 
1151 is a threat to deal with if they are risk averse and they 
1161 atUch a low probability that the build out ever 
! 171 happen-̂ Q. But they' re still very nervous about losing 
1181 all of this coal traffic to somebody via a build out, 
1191 they might still - the build out might still be an 
|20| important aspect of competition to them, even if 
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Railroad even 
22! if IP&L thought it wasn't going to pay a suspect, 

IP&L 

part 
; i 

'31 
'4| 

'51 
'61 
;T) 

Page 31 
would never want to make this known. This is just 

of their negotiations with Indiana Railroad. 
Q. What if IP&L believed that U could be built 

and would be economical to do so, but tht Indiana 
Railroad did not believe that IP&l would evei do i f . 
would that affea your analysis? 

A. And the build out occurred? I would want it 

I would like to answer your question in that context. 
IS 

;9i 
:oi 
: i | 
;2i 

that a fair thing to do? 
Q. Well, we 're ex-aluating a potential transaaion 

that hasn 't happened yet, arui Tm asking you if you did 
your investigation and you leamed from the utility that 

31 the}- bclie\'ed that they could huild out, but you leamed 
il from the raUroad currently serving the utility that they 
S'l dui not believe lhat the build out could ever liappen for 

: t\ whate\'er reason, would that affea your testimony? 
1 A. It might, but if the build out really - if the 
s; build out were possible and Indiana - IP&L began 

work on 

:9| the build out perhaps in some way that it was not very 
101 costly to get started, that might change 
:il Indiana Railroad's mind, particularly if Indiana 
Railroad 
Z2i was just wrong and very stubbom but wrong, I think 
that 
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that might not change the analysis at all. If it really 

:, were true that the huild out was going to occur 
without 

)! some sort of rate concession from Indiana Railroad, 
(or 

i\ example, it might not be very hard for Indiana 
[{.lilmad 

to finallv become convinced of that. 
t! Q- If Indiana Railroad did not believe that the 

;7; build out would ever happen, would the build out he a 
; 81 credible threat to use your ectmomics term that you 
"'I introduced earlier^ 
:o| A. I think it would because the only outcome of 

that would he lhat Indiana Railroad realized that its 
beliefs were wrong and would just have to change its 
beliefs. 

i\ Q. So It becomes a credible threat only after It's 
1̂ built. LS that your testimony^ 

i b| A. W ell, I mean, this is all based on - this 
,: 7; hypothetical is all based on Indiana Railroad being 
; 181 wrong, and I find it hard to believe that they would 
; 191 continue to be - to continue a wrong belief if there 
201 were accumulating evidence to the contrary that they 
: 11 would just change their belief, change their 

.asA 
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[ t ] And I think eventually they would under this 
(2) hypothetical and whether or not the build out 

occurred. 
(3) 
(4) 
(5) 
(6) 
[7] 
(8) 
19) 

111) 

nil 
1121 
1131 
with 
114) 
(151 
(16) 
(171 
(18) 
(19) 
120) 
[211 
(22) 
covers 

there would still be essentially two railroad 
competition. The effect would be of two railrood 
competition. 

Q. What IS the basis for your testimony that IP&L 
is pan ofthe EC^iR Interconneaion Network - strike 
that. 
We already talked about that. 

A. Yes, I think you a<ked me about that 
Q. Tm sorry. I already asked you about that. 

Page 18 of your testimony you refer to past 
con petition between ConraU, Indiana RaUroad, and 

the delivery of coal to the stout vla/u. What is the 
basis for that ponion of your s:atement? 

A. My interviews with IP&L 
Q. Did you review any documents relating to that 

competition ? 

A. No, I didn't-no, I didn't 
Q. What LS the PJM Interconneaion Association 

that you refer to on page 10 of your testimony? 
A. That's the Interconnection Network that 

Page 34 
PenisyL ania,! believe New Jersey, Maryland, 
Di'itrict of Columbia, possibly some other areas. 
Central Atlantic are.̂  which PEPCO is a member. 

Q. Is the PJM Ini. rconneaion Association an 
entity of some son? 

HI 
(21 
(3) 
|4| 
(5) 
(6) 
(7) 
18) 
(9) 

110) 
[111 
me 
1121 
1131 

A. It is an entity, yes. 
Q. Does It have emplovees? 
A. Yes. 
Q. Do you know ht w PJM works? 
A. 1 have a basic undersunding. I've reviewed 

their web page, I've Ulked to one person at PJ.M gave 

a little infonnation on their electricity pricing. I've 
talked to people in my Indiana Trust Division who 

have -
114| who seem to have an imderstanding of PJM. I visited 
the 
(151 central dispatching place of PJM. I've seen a PJM 
report 
1161 on its activity, that sort of thing. 
(17) Q. When you spoke to someone at PJM regarding 
(18) eleariciry pricing, was that in conneaion with the 
(19) preparation of this statement ? 
[201 A, Yes. 
(211 Q. And who did you speak to ? 
(22) A. I don't remember her name. This was a 
question 
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I . INTRODUCTION 

My name is Thomas D. Crowley, 1 am an economist and President of the economic 

consulting firm of L.E. Peabody & Associates, Inc. The firm's offices are located at 1501 Duke 

Street. Suite 200. Alexandria. Virginia 22314. I am the .same Thomas D. Crowley who filed 

testimony on behalf of Indianapolis Power & Light Company ("IP&L") on October 21, 1997.i' 

As stated in my previous verified statement on behalf of IP&L, if the CSX/NS?' contro! 

application of ConraiP is approved in its current form, IP&L will lose the existing competitive 

rail alternatives to its E.W. .Stout ("Stout") and CC. Perry K ("Perry K") Generating Stations. 

In its October 21, 1997 Supplemental Comments, IP&L requested that the Surface 

Transponation Board ("STB") condition its approvai of the acquisition of Conrail by requiring 

"pro-competitive measures" such as enabling an alternate carrier direct access to the Indiana 

Souihern Raiiroad ("ISRR"), the Indiana Railroad ("INRD") and IP&L's Stout and Perry K 

Stations, as Conrail has today. Althou'-h IP&L did not specifically present the ISRR as the 

solution, upon review ofthe Responsive Application of Indiana Southern Railroad, Inc.. ISRR's 

requested conditions would retain IP&L's existing rompetition. The ISRR's requested trackage 

rights in Indianapolis would replace the lost neutral carrier in Conrail, preserving IP&L's current 

two rail-carrier competition between ISRR and CSX's 89 percent owned subsidiary, INRD. 

ISRR s trackage rights would allow its coal trains serving IP&L's Perry K and Stout Plants to 

be routed elficienti\. as they are today and not inefficiently, as NS coal trains are routed (via 

Hawthorne Yard). 

riif icsimi(>ii> OII lidKillot l l '&l . (<lcsii:n;itecl as l l ' l . lixliibii 4) dealt witli the impaci on the existing compctiiive 
opdoiis availahlc to ll'ctl.'s Sloul and i'crry K Siaiioiis, and H'M 's luuiri; abiliiy lo acquire market 
iraiis!)oiiaiioii rates to eaeh sialion due to CSX's and NS" acquisition ol Conrail. 
CSX Corporalion and CSX I ransporiaiion, Inc. (••CSX")/Norfoll; Soutiiern Corfwration and Norfolk Southem 
Railway Coin])any ("NS") proposed acquisilion of Conrail Inc. and Consolidated Rail Corporalion ("Conrail"). 



This verified statement addresses the Applicants' Rebuttal comments on the ISRR's requests 

and how those same requests coincide with IP&L's concerns for their lost competition and 

required conditions. My comments are organized below under the following topical headings: 

II . Summary and Findings 

III. IP&L/ISRR Current Alternatives 

IV. Impact on Controlled Lines on ISRR and Service to Perry K and Clout Plants 

V. Applicants' Rebuttal and Alternatives to IP&L/ISRR's Lost Rail Competition 

VI. ISRR's Requested Conditions are Responsive to IP&L's Lost Competition 
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II. SUMMARV AND FINDINGS 

If the CSX/NS control application is approved in its current fonn. IP&L will lose me 

existing rail competition that il enjoys at its E.W. Stout and CC. Perry K Generating Stations, 

including the competitive alternatives involving the ISRR. 

The following summary and findings are derived from my analyses of the Responsive 

Application of Indiana Southern Railroad, Inc. and the CSX/NS' Rebuttal Statements. 

For existing and future movements of coal to Perry K, IP&L currently has iccess to 
three alternatives: 1) ISRR/Conrail direct; 2) INRD/Conrail direct; 3) INRD to Stout 
and truck from Stout lo Perry K. 

For existing and future movements of coal to Stout, IP&L currently has access to a 
number of alternate railroads and rail routes which include: 1) INRD direct; 2) 
ISRR/Conrail and a switch move on INRD; 3) CSX/INRD; and, 4) alternate build-
out/nuild-in scenarios to access Conrail direct. 

n the CSX/NS acquisition of Conrail is approved in its current form, CSX will control 
deliveries to both Perry K and Sloul because CSX wili gain control of the existing 
Conrail lines With CSX's 89% ownership of INRD, CSX will have a strong economic 
incentive to tavor its subsidiary, the INRD. eliminating ISRR as a compelitive 
alternative. 

l-ollowing the CSX/NS proposed acquisition of Conrail, NS will gain "overhead" 
trackage nt'liis on the Belt- to the Hawthorne Yard. These 'o\erhead" trackage rights 
will noi provide elteclive competition lo CSX al either Perry K or Stout. 

The reasons that the proposed CSX/NS plan competitively disadvantages the ISRR 
movemems to l l ' & l . s Perry K Plant are; a) CSX owns W/, of the INRD. the 
competing carner to ISRR; and. b) CSX will control direct rail deliveries to Perry K via 
ISRR and INRD CSX/INRD will also control truck deliveries from Stout because it 
will be the (»iily rail carrier to Stout. Staled differently. CSX v;ill conlrol all effective 
transporiation options to Perry K. 

The reasons that the proposed CSX/NS' plan competitively disadvantages the ISRR 
movemenis to IP&l. s Stout Plant include: a) CSX owns W/, ol the INRD which is the 
only railroad servmg Stout; b) CSX will control the Conrail Belt winch eliminates direct 
access to Stout by the ISRR or any other railroad other than CSX; c) CSX will conlrol 

lhe Indianapolis Uell Secondary ("Belt") is a "U" sha)K-d line of Irack approxinialeU \^.f> miles Icmg that 
covers lhe souihern j)ari ot Indianajiolis. See (lixliihii I DC 1) 



the Conrail Belt and connecting rail lines which eliminates build-out or build-in options 
V> the ISRR or any other railroad other than CSX; and, d) NS only has overhead 
trackage rights to Hawthorne Yard and the movement of high volume coal to Hawthorne 
Yard by N... for subsequent delivery by CSX is extremely inefficient and considerably 
more costly. 

7. ISRR expects to lo.se $1.5 million annually to the CSX/INRD because it will no longer 
be able to compete as a result of the transaction. ISRR's other traffic movemenis will 
also become less competitive because of their increased cost per unit. 

8. The ISRR is the effective competitive restraint on the INRD rates for Perry K and Stout 
Plants, . This was evident in the 
negotiations for the present INRD move to Stout. 

9. IP&L's power supply options are not alternatives to two carrier access in disciplining 
rates. Mr. Vaninetti erred in claiming that IP&L can turn to its Petersburg or Pritchard 
plants for dispatching power to Stout as a means to "discipline" the INRD rates. Also, 
in WTU,- the STB has recognized that the ability to generate power at aiiOther plant 
does not discipline transportation rates. 

10. Contrary' to Mr. Vaninetti's assertion, western coal transportation rates can compete with 
locally mined Indiana coal. Mr. Vaninetti in the UP/SP merger acknowledged that 
Western Coal was extremely competitive in the eastern markets. 

11 ISRR's requested (rackage rights are applicable to: 1) the Conrail lines that access Stout 
and Perry K; and, 2) the Conrail lines lo be "built-out" lo or "built-in" from. 

12 IP&L's build-out is feasible and justified with Mr. Kuhn's additional construction 

- .See SIH Decision No 41 )';i Wesi Texa.s Uiil ities Companv v. Burlinglon Norihcrn Rai)road Companv. served 
May Tl, IWf) ("WTC") 
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III. IP&L/ISRR CURRENT ALTERNATIVES 

A. BACKGROUND 

The ISRR began operations in April 1992 providing rail service over approximately 176 

miles of track between Indianapolis and Evansville, Indiana. The ISRR's line at Mile Post 6 

("MP6') connects with Conrail's track before reaching the former Indianapolis Belt secondary 

("former Belt"). In 1992, IP&L received its first shipment of coal originated by the ISRR and 

has always viewed the ISRR as an efficient and competitive alternative with respect to IP&L's 

present and fumre movements to the Perry K and Stout Plants. A schematic of IP&L's 

altemativ; routes and ISRR's requested trackage rights is included as Exhibit (TDC-1). 

B. TRANSPORTATION ALTERNATIVES 
FOR PERRY K AND STOUT 

Today. IP&L's Perry K Plant receives its coal supply via an ISRR/Conrail move. Similar 

lo the ISRR/Conrail alternative move for Stout, the ISRR brings the souihern Indiana coal north 

where it is interchanged with Conrail north of MP6. Conrail then moves the coal directly to the 

Perry K Plant. 

-, Conrail can also deliver competing INRD coal to Perry K via switching at the former 

Bell.̂ !' 

With re.spect to the Sloul Plant, IP&L presently receives coa! delivered by the INRD 

directly. As described in my previous verified statement on behalf of IP&L, the SU)Ut Plant also 

has a number of otiier viable competitive alternatives for delivery of coal such as: 1) 

ISRR'Conrail and deliver) h\ INKI) pursuant to a Conrail absorbed switch charge, 2) CSX 

- CSX/NS I7S. Railroad Applicauon. Applicants' Rebullal, Volume 2A, pape P I'J.s. 
Itl 

Also s. e scheiiiaiic, lixhibii (TDC I) 



origination and an INRD delivery; and. 3) a build-out to Conrail with connection to rail 

carrier(s) that access Indiana, eastern and western coals. 
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IV. IMPACT ON CONTROLLED LINES ON ISRR 
AND SERVICE TO PERRY K AND STOUT PLANTS 

If the CSX/NS control application is approved In its current form, IP&L's loss of Conrail 

as a competiior in Indianapolis will have a significant affect on the alternative competitive routes 

to IP&L's Stout and Perry K Plants as described above, including those involving the ISRR. 

John W. Orrison's Rebuttal Verified Statement claims that the proposed transaction is 

intended to replicate the present operation in Indianapolis by simply substituting Conrail with 

CSX.-' CSX would operate the Belt as did Conrail, switch the traffic for customers located on 

the Bell as did Conrail, and provide Hawthome Yard for NS switching instead of being switched 

at CSX's State Street Yard. However, no longer will a neutral carrier have access to IP&L's 

Perry K and Stout Plants or to short-line carriers like the ISRR. Orri.son believes that "to avoid 

the loss of comp> 'tive rail service by two Class I carriers, NS will essentially assume CSX's 

present position in Indianapolis. 

In Its Application, CSX feels it has addressed the competitive rail service issues in 

Indianapolis by granting the NS overhead trackage rights on Conrail's Muncie-lndianapolis Line, 

CSX s Lafayetle-Crawfordsville, IN Line, Conrail's Crawfordsville-Indianapolis Line, and 

Conrail's Indianapolis Bell I.ine to serve the 2-to-l shippers and shortline railroads.- With 

"overhead" trackage rights granted to NS. NS will not be able lo directly serve any industries 

including the IP&l. plants, any shortiines such as the ISRR or build-outs and new facilities as 

they or any other carrier such as the ISRR could if lhey had been given "UKH\" trackage rights, 

l he NS' competitive access woukl he limited to their delivery and pick up of all loaded and 

- CSX/NS 17S. Voluine 2A. pa>;es I ' 653 and I 
CSX/NS 17S Volume : A . pa>!e I ' 6.S4. 

- Railio.ul Comrol Applic.iiioii. CSX/NS-2(), Volume .̂ A. page 211. 
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empty cars to and from CSX's Hawthome Yard with switching on a contractual basis. 

Although these intentions may have satisfied some ofthe 66 "2-10-1" shippers in Indianapolis, 

it fails to maintain the IP&L and ISRR competitive requirements needed to serve the Perry K 

and Sloul Plants. 

As I explained in depth in my previous verified statement on behalf of IP&L, the Applicants 

have acknowledged Perry K and Stout as "2-to-r' locations-' in their Application, depositions 

and workpapers. But, more importantly, the Applicants' witnesses have shown and 

acknowledged CSX's ownership and control of its subsidiary, the INRD. On page 14 of the 

deposition of CSX's Witness, Mr. Sharp, Mr. Sharp acknowledges that CSX owns 89% of the 

INRDi^ and that he is on INRD's Board of Directors. 

- Therefore, CSX can not be 

considered a compelilive or neutral carrier to IP&L or ISRR movemenis when replacing Conrail 

in Indianapolis because of its 89'/< ownership and conlrol ol the INRD. 

^ ' CSX/NS 20. Volume .^A, pa;:e 211 
—' Aliliou);li llie A|)|)licanis claim an "oversigiu" in providmg an incom|ileie lisi ol Only thirty (M)} ol the shippers 

in llie (>r<)])i>sed agreemeni gfaniing NS Irackage righl'., a )isl of l)ie 66 Intlianapolis 2-lo-l ship)>ers, including 
l l ' \ : I . . can be toiiiul in CSX'NS I7S. Volume Mi. ()age <iW, and in CSX s Witness Han's workpap','r al CSX 
OS IIC 000102 

—' CSX/NS 20. Volume I , page 271 of die Applicaiion siiows il'.ii ilie Indi.ina Railroad is a subsidiary of CSX and 
ili.ii CS.X lias H')''; coiiiroDing inleresi 



A. PERRY K 

The competitive alternatives available to Perry K are Conrail movements direct to the plant 

via an ISRR or INRD switch, or tmcking from the Stout Plant. Mr. Orrison claims that the 

only difference post acquisition is that CSX will be the new carrier with direct access and lhat 

CSX will be the switch carrier for the ISRR and INRD. As expressed by ISRR,̂ ^ if the 

transaction is approved without conditions, Conrail will no longer be a neutral carrier but would 

be replaced by CSX which will have a strong economic Incentive to favor its subsidiary, the 

INRD, - An ISRR/CSX joint mo e will now be 

competing with the single line CSX/INRD move. 

IP&L's tmcking alternative becomes even less desirable as tmcking would be contingent on 

the competitive alternatives at Stout as described below. 

B. SIOUT 

Similar to Perry K, Stout's alternatives will not be competitive if the transaction is approved 

without conditions. First, the INRD. which CSX owns 89%. will still serve Stout directly. As 

for the ISRR/Conrail inove, CSX will now move the coal over the Belt lor interchange with ils 

subsidiary INRD instead of Conrail. With respeci lo the build-out to the previous Conrail line 

or Conrail s Belt avoiding CSX's INRD line and switching charges, IP&L would now be 

building oui lo CSX's tracks. 

I'noi lo the control application, INRD's direct move to SU)ut had to compele with the 

Conrail/INRl) switch and the Conrail build-oul. Now that CSX will control the Conrail lines 

— Kesponsi\e Applic.iiioii ol Indiana .Soulliern R.iilroad. Inc , page 7 



-lo­

in addition to its control of the INRD, Stout is looking at CSX as its only alternative, especially 

for the delivery of the southern Indiana coal. 

The ISRR does not believe lhal an ISRR-CSX-INRI) move will be competitive because CSX 

will favor its subsidiary. INRD. Without a neutral carrier, the build-out also becomes 

noncompetitive. 

In reviewing IP&L and ISRR's competitive altematives for the Stout and Perry K Plants, 

nowhere is NS or any other carrier mentioned as a replacement for, or an answer to, the lost 

competition previously provided by the neutral railroad (Conrail) This is because no short line 

other than INRD. such as the ISRR, has access to the former Belt because the NS, which the 

Applicants claim will maintain the competition, can only reach lhe Hawthorne Yard, requiring 

it to rely on CSX or INRD to reach either plant. Thus, CSX will control access to both IP&L 

Plants post-transacti(m. 

C. ISRR'S LOSS 
OF RAIL SERVICE 

If the transaction is approved without the necessary required conditions. ISRR will lose the 

ability to compete lor essentia) rail service including IP&L's Perry K and Stout traffic The 

Applicants' claim that ISRR will not be adversely affected by the transaction and that ISRR was 

misleading in using its 1996 revenues to show its potential revenue losses. They also claim that 

the majority ofthe SI 5 million in lost revenues is business that ISRR could not compele for and 

alread) has lost. 

II the I ' m leveiuies and the ISRR/Contail/INRD 1994 and I99.S shipments lo .Stout show 

anything, it is that the ISRR has successfully competed lor l l ' & l . business at Stout, as Mr. 
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w 

The $1.5 million annual revenues are potential revenues that ISRR will 

be forced out of competing for in the future because it will not be able to compete as it can 

today. 

ISRR also claims that the lost traffic would force it to cover its fixed costs with its 

remaining traffic, increasing its cost per unit. ISRR maintains that at some point, the remaining 

customers would be forced to switch to other modes of transportation such as trucking. 

- (lob.ick, deposiuon. )>ages 2IS 21'^ 
17' 
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V. APPLICANTS' REBUTTAL AND ALTERNATIVES 
TO IP&L/ISRR'S LOST RAIL COMPETITION 

A. ISRR/CONRAIL PROVIDE 
COMPETITION AT STOUT 

Mr. Vaninetti claims that "IP&L has been unusually effective in using the threat of tmck 

competition lo discipline its rail rates to all foui j f its coal-fired power plants" (Vaninetti, page 

P-500). Mr. Vaninetti also claims that ISRR (and Conrail) lost the service to Stout "due to its 

inability to compete..." (Vaninetti, page P-503) and assens that if the Conrail alternative routing 

was competitive, "then a substantially higher percentage of ISRR's inter-line traffic to IP&L-

Stout wouid have been routed on Conrail In 1996" (Vaninetti, page P-510). 

Mr. 

Vaninetti's perception of competition is illogical, Inconsistent with ICC/STB policy and 

inconsistent with his testimony in this proceeding as well as his testimony in the UP/SP merger. 

Mr Vanmetn's perception ot compelilion is illogical. Obviously, the railroad lhal .submits 

a bid for transportation, bul loses to a lower bic . has not been successful. Iiowever, the U)sing 

bidder is still a potential competiior. The ICC recognized this in Lx Parle 320 (Sub-No. 3), 

Product and Geographic Competition noting that its "policy is to consider potential as well as 

actual competition in determining whether effective competition exists" (2 LC.C 2nd. 10). I 

agree l he fact that ISRR/Conrail has moved coal to Stout in the past is proof of competition 

tioni ISRR origins. 
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Furthermore, Mr. Vaninetti's current position is completely at odds with his prior testimony 

in the UP/SP merger proceeding which was incorporated as Exhibit No. 1 to his deposition In 

this proceeding. As a witness for a coalition of shippers In the UP/SP merger proceeding, Mr. 

Vaninetti claimed that the shippers would be harmed if the merger occurred because the SP was 

a potential (and sometimes successful) competitor. As part of his critique of UP's Witness 

Sharp, Mr. Vaninetti stated: 

Mr. Sharp does not differentiate between competition and successful 
competition, since his ŝsessment that 'competition belvveen Union Pacific 
origins and Southern Pacific origins was quite mode" (or] rare' is apparently 
based on which carrier was .successful in gaining th.. busines'; -- not thai the 
carriers competed for the business (Vaninetti depositiC.a Exhibit ^.o. I , page 34) 
(emphasis in original)-

Clearly, Mr. Vaninetti's inconsistent approach to ISRR/Conrail s competitive impaci at Stout 

must be disregarded in this proceeding. Simply stated, ISRR/Conrail have been, and will 

continue to be a competitive force or the INRD's rates at Stout. It was the only other means 

by which IP&L received coal at Stout in 1995 and 1996 and oven under IP&L's contract with 

INRD which became effective ISRR/Conrail can still provide coal to Stout for 

ten (10) percent of its needs. After the contract expires. ISRP./Conrail could supply all of the 

coal to Stout However, if ISRR does not retain ell-jctive access to Stout after CSX's and NS' 

acquisition of Conrail. IP&L s competitive alternative will be lost. 

— A |)ublicly available version ol Witness \'amiieili s tesiimony in l'nion Pacific Corp.. el al. -- Conlrol and 
Merticr - .Stjulhern Pacific Rail Corp.. cl al.. can be found as lixhibil .No. I of his dei>osilion. 
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C. PETERSBURG "DISCIPLINES" 
THE RAILROADS AT STOUT 

Mr. Vaninetti also claims that IP&L's power supply options such as internal dispatch from 

its other plants and purchasing power from other utilities are alternatives to discipline rail rates. 

In his Rebuttal Verified Statement. IP&L's Michael A. Weaver discusses Mr. Vaninetti's 

misinterpretation of IP&L's annual generation and "capacity factors" for its four Plants and 

funher explains why IP&L can not increase the other plants generation as Mr. Vaninetti 

suggests. The Petersburg Plant is IP&L's lowe.st-co.st Plant and IP&L. like other utilities, uses 

that power first when available. 

as Mr. Weaver explained.- IP&L 

does not have the option of mnning its other Plants more to pressure railroads and discipline 

rates, as Witness Vaninetii now claims: "For in.siance, generation could be increased at ISRR-

served Petersburg or Pritchard lo put pre.s.sure on INRD's deliveries to Stout and vice-versa. "2̂ ;' 

2i l-.xhibil ( I DC 2), also Hales numbered document CSX 8K HC 104. 
^' CSX/NS 178, Rebunal. Vol. 2H page I'-.-iOK. 



-17-

especially when considering the safety and environmental impacts of so many tmcks. 

Applicants' Witness Vaninetti arrived at that same conclusion with tmcking only one-third of 

the coal the Stout Plant needs, and so advised INRD and CP Rail in 1995 during its negotiations 

with IP&L, but lie neglected to include that In his testimony where he claims that tmcking coal 

to Stout is effective competition to INRD.- I agree with Mr. Vaninetti's advice to INRD and 

CP Rail. 

C. PETERSBURG "DISCIPLINES" 
THE RAILROADS AT STOUT 

Mr. Vaninetti also claims that IP&L's power supply options such as internal dispatch from 

its other plants and purchasing power from other utilities are alternatives to discipline rail rates. 

In his Rebuttal Verified Statement, IP&L's Michael A. Weaver discusses Mr. Vaninetti's 

misinterpretation ot IP&L's annual generation and "capacity factors" for its four Plants and 

funher explains why IP&L can not increase the other plants generation as Mr. Vaninetti 

.suggests. The Petersburg Plant is IP&L's lowest-co5>t Plant and IP&L, like other utilities, uses 

that power first when available. 

as Mr. Weaver explained.- IP&L 

does not have the opiion of miming its other IManls more to pressure railroads and discipline 

rates, as Witness Vaninetti now claims: "For instance, generation could be increased at ISRR-

•served Petersburg or Pritchard to put pressure on INRD's deliveries to Stout and vice-versa. "-' 

^ ' Kxhibil ( I DC 2), also Hales numbered document CSX KS MC |0V|()4 
25' i;xhibii ( rDC-2i. also Hales numbered documem CSX SS IIC 104 

CSX/NS ITS, Rebullal, Vol. 2H i>age R-.SOS. 
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With respect to purchasing power from other utilities, the STB has found that utilities 

dispatch their lowest-cost generation first for their own customers and the power that would be 

available froin other utilities Is usually the highest cost power. "Therefore, obtaining power 

from other sources - whether from other CSX utilities or from elsewhere on the power grid -

would not be an economical alternative to Oklaunion's output."-' Mr. Vaninetti's evaluation 

also stated that "IP&L's generation costs are among the lowest In the region", funher evidence 

that IP&L would not turn to a more expensive power source to discipline rail rates. IP&L's 

efficient and competitive power production at Stout is a result of its current 2 rail-carrier access 

and not the alternative power supply options lhat Mr. Vaninetii puts fonh. 

D. WESTERN 
MOVEMENTS 

As a result of environmental restrictions, IP&L may be obliged to change coal suppliers. 

Whether through scmbbing the coal moved from IP&L's present sources or shipping low-sulfur 

coal from the east or west, IP&L's present uncenainty concerning its coal supply is now 

augmented by the CSX/NS proposal to acquire the Conrail lines.- Although Mr. Vaninetti 

suggests that IP&L might not be serious about considering use of Western coal at Stout, his own 

evidence proves lhal IP&L did seriously consider doing so. Mr, Vaninetti slates that IP&L 

solicited Western coal and Mr Vaninetti provides an article quoting Colorado/Utah producers 

saying PRB coal will be very competitive.- Yet. IP&L can not make a decision with respect 

to its coal supply until IP&L determines if it will be able to maintain the railroad competition 

— "WIH" Decision, page I V 
— Aliernalively. IVM. could consider blending Indiana coal with Western coal As Wiiness Vaninclli conceded 

in Ins de])osiiion oilier uiiliiies wliose boilers are designed for l-.asiern coal have also lilended l-astern and 
Western coal as descrilied for Sloul. 

^' CSX/NS |7S. (il-V 7. page l''596. 
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It enjoys today as described in my previous verified statement for IP&L and throughout this 

rebuttal testimony. 

Witness Vaninetti claims that regardless of the disposiiion of Conrail, Western coal is 

unlikely to be used at IP&L's Stout Plant because of the "inability of coal transportea more than 

1,250 miles to compele effectively with locally-mined Indiana coal".- As shown in his Table 

5, Mr. Vaninetti calculates the 1996 rail rates that would be necessary for Western coal to 

compete with the Indiana coal at the Stout Plant. Accepting his coal quality, heating value, SOj 

content, and mileages, Mr. Vaninetti says that a Powder River Basin, Wyoming ("PRB") rail 

rate of $ per-ton would be required to compete with Indiana coal. He also points out that 

this rate Is ^' 

from my experience in negotiating transportation rates for unit train 

movements out of the Powder River Basin, I strongly believe that if IP&L pursued negotiations, 

for western coal, it would have received a much lower rale considering the compelitive 

alternatives available to IP&L, unless INRD was the cause for the hieh rate. 

Using Mr. Vaninetti's ^ per-ton rate and his 1,280 miles from the PRB, the rate is 

equivalent to mills per ton-mile, the maximum mills rate Mr. Vaninetti believes would be 

required to compele with Indiana coal. 

- " CSX/NS 177. Volume 2B, page I ' •SI6 
--' On page 10 ot Witness Vanineili's de)>osiiion, Mr. Vaninetii his maximum rale required ;o compete with 

Indiana coal liom SI6 47, lound in table S ot his Rebullal \'erilietl Siatemeni. lo Mr Vanineni 
docs not sup[)orl or explain the other changes made lhat would Iiave been required lo the mills per Ion-
mile from I V I lo 

— On page 10 of VV iiness Vaiiinelirs deposition. Mr. Vamnelii reduces Ins m.iximum rale required lo compele 
V nil liuliana coal from SI6.97, lound in table .S of Ins Rebunal Verified Staiemem. lo S1.S.K4 Mr Vanineni 
does not suppon or explain i)ie oilier ch.inges m.ide ihai would have been re(|uired lo the mills per Ion-
mile from M ^ to 
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In the WTU Decision, the STB found a maximum reasonable rate of $13 .68 per-ton for a 

unit train coal movement of approximately 1,110 miles out of the PRB in railroad-owned cars. 

This translates to a rate of 12.3 mills per ton-mile. This move is comparable to Mr. Vaninetti's 

PRB/Stout move and translates into a $15.79 per-ton transportation rate, less than what he 

believes would compete with Indiana coal 

The rail rate for Powder River Basin origins as .shown in Mr. Vaninetti's Table 5 of 

per ton translates into mills per ton-mile ( per-ton divided by 1,280 loaded miles). As 

shown above this is equivalent to the maximum rate obtained by applying the WTU decision to 

IP&L's haul. However, even this rate level is above the market rate for rail transportalion from 

the Powder River Basin or the average rate level for coal moved on the BNSF. 

First, in the UP/SP merger, the same Mr Sansoin who also has submitied tesiimony on 

behalf ol the Applicanis' in this proceedi; ', submitied testimony on behalf ot UP regarding the 

level of markei rates froin the Pou : Basin-. Mr. Sansom stated that "UP and 

BN/Sanla Fe have been offering rail rates 'to 12 mills per ton-mile range lor neu. long-

haul moves over the past several years' ( ,(mi, Dockei No. 32760. page 81) In my 

experience. Mr. Sansom's rate levels are high for movements with rail compelilion al both »)rigin 

and destination (as IP&L would have), but his values are suitable for purposes of this testimony. 

A tale of 9 mills, applied to IP&L's haul ol 1,280 miles, produce a rail rate of $11.92 per-lon. 

— 'Die A[)plicanls' Rebullal Narrative stales thai Mr Sansom is an expert on "coal indusiry issues" and not rail 
rates (Volume I , page P 762). Mr. Sansom's qualifications presented in this proceeding are, for all practical 
purposes, identical to his qualifications in lhe CI'/SI' merger with (me major modification In Ihe I P/SP 
nicjgei. Mr Sansom's (jualilicalions iiiclutled experience witli rail irans()orlalioii However, for this 
proceeding, all relerences lo tiis rail ex()eriise have been removed (compare l-.xhibii I ol his tesiimony in this 
proceedmg to |-xhibil RI.S I in Dockei No .̂ 27f>0) |-or UP/SP, Mr. Sansom's tesiinion> slated thai since 1474 
his "exjierience has enconi|)assed production and markei studies on Western coal and the irans))oiialioi) diereof". 
(Sansom, Dockei No ?276(), p.ige2» Dicii. Mr .Sansom's siaiement ot ((ualificalions for his I,'P/SP tesiimony 
included topical lie.idiims tor "Coal Markeis and Coal Prices, and Coal Transijorialion" and "Coal and 
Iransporiaiion I'lociiiemenl' (Sansom, Dockei No }ll(yt), lixhibii RI.S I . pages I and 2) 
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Second. a rate of mills per ton-mile as found by Mr. Vaninetti exceeds the average coal 

revenue per ton-mile for BNSF. The BNSF 1996 Annual Report to Stockholders, which 

incorporates the Santa Fe, shows that the average coal revenue equals 11.65 mills per ton-mlle. 

The BNSF average coal revenue reflects all coal movements, includmg older contracts that 

generally reflect higher rates. Application of the 11.65 mills per ton-mile to IP&L's haul from 

Powder River Basin equals $14.91 per-ton. Again, this demonstrates that western coal is a 

viable altemative for IP&L and contradicts Mr. Vaninetti's conclusion. 

Mr. Vaninetti also acknowledged in the UP/SP merger on behalf of the Western Shippers' 

Coalition that "PRB coal is routinely transported by rail and rail-to-water methods to plants 

located more than 1,500 miles from the PRB, with many new markets located inore than 2,000 

miles away."-' He also stated "Western coal now is regularly shipped to utility customers as 

far as Michigan, Indiana, Florida, and Georgia and exported to Spain and the Pacific Rim. 

Western low-Btu and high-Btu coals, facilitated by changes in fuel supply economics resulting 

from Phase I CAAA compliance, now compete directly with Eastern and Midwestern coals at 

many locations and have displaced such coals at several power plar.ts".- This is quite different 

from his present statement that 1.250 mile coal movements from the PRB to Indiana are unlikely 

to be competitive 1 conclude lhat Mr. Vaninetii had it righl in testifying in the UP/SP tnerger 

proceeding that western coal is competitive, such as to the Stout Plant, rather than his contrary 

conclusion in his testimony in this proceeding. 

— Union I'acific Corj) el al Conlrol and Merger -- Souihern Pacific Rail ('<.r|) . el al. WSC-̂ . Vaninetti, page 
12 

i ! ' l.'nioii Pacilic Cor)> et .il Conlrol and Merger Southern Pacific Rail Corp , el al, VV.SC .1, Vamneili. page 
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VI. ISRR's REQUESTED CONDITIONS ARE 
RESPONSIVE TO IP&L's LOST COMPETITION 

IP&L believes the ISRR's requested trackage rights are an efficient and feasible means of 

preserving IP&L's existing effective competition between the ISRR and INRD. Although the 

Applicants claim that Indianapolis will still have 2-carrier access that will not just maintain but 

improve the "status quo", ll is obvious that this is not the case for IP&L's Perry K and Stout 

Plants, or for the ISRR. The CSX ownership of the INRD, and the NS' limited access into 

Indianapolis, will not provide a neutral railroad, such as Conrail is, to retain the effective 

competition that now exists. 

A. CONRAIL HAS AN 
INTEGRAL ROLE IN IP&L'S 
INDIANA COAL MOVEMENTS 

Witness Vaninetti minimizes Conrail's contribution "to balanced rail competition in the 

Indiana coal industry" by arguing lhat Conrail is "limited to Its short-haul responsibilities as a 

bridge carrier for IP&L-Stout and as a destination carrier for IP&L-Perry K . " - Conrail's role 

is better defined as a neutral carrier rather than a 'short bridge carrier" because it cieales and 

mainiains the compelitive alternatives that are imperative to IP&L's Stout and Perry K Plants. 

Witness Vaninetti points out that Conrail's portion of the Perry K and Stout movetnents is less 

than () mil' s and that Stout did not receive delivered coal via Conrail in 1997 and will not be 

able to deliver amounts in excess ol 10',̂  through the year . Just because ISRR/Conrail did 

not move any coal to Stout in 1997 and may not through (the term of the IP&L-INRD 

contract -- see Applicants' Rebuttal. CSX/NS 178 Vol HID. P-397-399). does not minimize 

Conrairs etiecliveness as past or lutuie competition to the INRD ISRR/Conrail moves alj the 

coal to Peny K and could still move a substantial amount to Stout, 

( S\ NS I7S Rebullal \ oluiiie 2H. p.ige P .S|(). 
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B. PERRY K 

ISRR's requested trackage rights In Indianapolis includes overhead trackage rights between 

MP6 on ISRR's Petersburg Subdivision and IP&L's Perry K Plant over the current Conrail line 

which is to be acquired and controlled by CSX. As a result of the condition, ISRR will simply 

replace Conrail allowing IP&L's present coa! movements delivered by ISRR/Conrail to be 

efficient and compelilive now and in the future. ISRR's direct access would allow it to compete 

equally with the new CSX/INRD single-line move. 

C. STOUT 

ISRR's requested trackage rights in Indianapolis also includes overhead trackage rights 

between MP6 on ISRR's Petersburg Subdivision and IP&L's Stout Plant located on the INRD 

over the current Conrail line which is to be acquired and controlled by CSX. As a result of the 

condition, ISRR will simply replace Conrail allowing ISRR to compete efficiently with the 

present INRD direct move as the ISRR/Conrail/INRD mo>,;ment had done. 

ISRR also requests local trackage rights over Conrail lines in Indianapolis, including the Belt 

line which will be acquired by CSX. As a result of this condiiion, ISRR will simply replace 
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Conrail allowing the ISRR to have access to IP&L's build-out from Stout as Conrail did before. 

The build-out as described below would not require Conrail or the ISRR to switch with the 

INRD, resulting in a less costly and more efficient move than Applicants' propose. 

D. ACCESS TO ISRR TRACK 
WOULD PROVIDE A VIABLE 
ALTERNATIVE TO CSX'S PENDING 
MONOPOLY OF IP&L'S COAL TRAFFIC 

1. Applicants' Rebuttal Comments 
on the Build-Out Option 

Applicants' Witness Vaninetti dismisses IP&L's claims related to the competitive Influence 

of a potential build-out to Conrail as "...last minute efforts..." to "legitimize" a compelitive 

alternative to INRD for the delivery of coal to the Stout Plant. He further contends that "the 

threat of truck competition is the only competitive alternative that provides such Influence." 

(Vaninetti, page P-511). Mr. Vaninetti is incorrect on both counts. 

Prior to the rebuttal testii.nony, the Applicants contended that CSX would compete with 

INRD tor coal transportation to the Stout Plant. Such an absurd contention is ab.senl from Mr. 

Vaninetti's testimony, but is replaced with allegations regarding the prohibitive cost of a 

poiential build-oul along with the viability of tmck movements. Unlike Mr. Sharp of CSX, Mr. 

22/ 
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Mr. Vaninetti's current a.ssertion that tmck competition would offer a suitable alternative 

:o INRD rail service to the Stout Plant ignores several facts. First, the highway transportation 

of approximately 1.5 million tons a year through the already congested and overloaded I -

465/Harding Street interchange would be the cause congestion there 

and at best would be inefficient. The rail 

Industry, including CSX, frequently oppose tmcking because of safety difficulties associated with 

large tmck movements as well as public subsidies which the railroads allege underwrite highway 

traffic. 

The inability of tmcks to compete with large volume coal movements was noted by the STB 

in APS^ In APS, the loaded coal movement equalled 115 miles, approximately the same haul 

as coal destined to the Stout Plant. The STB rejected the tmcking alternative, in pan. because 

of environmental concerns and also because the STB was not convinced that tmcking was an 

"effective constraint on Santa Fe's rail rates".-

Applicants' Witness I'liomas F. Kuhn discounts the feasibility ofthe build out. asserting that 

IP&L Witness Porter has understated the cost of the build-out. While 1 do not endorse Mr. 

Kuhn's costs, it should be observed lhat the build-out contemplated by IP&L is relatively short 

. The terrain which it traverses is relatively flat, and, based on my experience in 

assisting utilities with gaining competitive access the build-out is feasible. Iherefore. in my 

opinion, the build out could be accomplished at a cost which is reasonable when compared to 

other build-outs actually constmcted or planned. 

- SI H Dockei No 41 ISS, Ari/ona Public Service (\)mpanv and PacitiCorp v. The Atchison. Topeka and .Santa 
l-e Railwa> Coiiipaii>. decided Julv 21, IW7 ("APS"). 

^ ' APS. page 6 
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Of primary Importance, however, is the competitive leverage which the build-out would 

provide as a counter to CSX C JX'S affiliate INRD's ability to extract monopoly rents from 

IP&L under the terms of the ip il'.^v.lon. The build-out cost, even Including the additives 

asserted by Mr. Kuhn, are minimal when compared with the future rate levels which IP&L could 

pay as a result of IP&L's loss of the Conrail option. 

Stated differently, whether or not the Conrail build-out option is even used. Is secondary 

to the issue at hand. The mere knowledge o*" the option's existence has been or will be sufficient 

to help hold rail rates to the Stout Plant at a competitive level. 

Finally, 

I have depicted the approxiiii.;:c location of the transloading facility on the 

attached schematic In Exhibit (TDC-1). This threat, too, would have .served to constrain INRD's 

swiiching charge to Conrail for non-INRD-origin coal traffic such as from ISRR. 

2. Il is a Widely Recognized Fact That 
Build-Out Options Have Served PTfcctivcly 
to Maintain or Establish Rail Competition 

a. 1 he BNSF and UPSP Mergers 

Hie ability ot shippers to construct tracks to competing rail entities has, in practice and 

theory, been iecognized by both the S TB and its predecessor the ICC as an ettective action by 

which rail competition can be either maintained or introduced. 
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Most recently, the build-out option has been recognized In both the BNSF Merger '̂ and 

UP/SP merger̂ ^ proceedings as an effective methodology by which shippers can be protected 

from the anti-competitive effects of the reduction of origins or destination service. In both of 

those recent merger proceedings I appeared as a witness on behali of a number of shippers who 

either wished to maintain their pre-merger ability to constmct build-outs, and obtain alternative 

competitive access rights. The ICC and the STB acknowledged the compelitive leverage 

provided by the build-out options and granted relief to affected shippers by imposing appropriate 

conditions for the benefit of Oklahoma Gas and Electric Company ("OG&E') and Entergy Corp 

("Entergy"). With re.spect to OG&I-. the ICC in the BNSF Merger decision stated that: 

We conclude that the merger will reduce OG&F competitive options at Red Rock by 
negating ils ability to "build-oul" to a neutral carrier - " (Page 67) 

and. 

The negotiating leverage provided by the build-oul opiion will disappear with the 
merger To preserve the compelitive status quo. we have crafted a condiiion that 
will pennit OG&E to maintain its exisling build-oul option. (Page 68) 

In the UP/SP ' lerger. the STB confirmed validity of the build-out option, staling : 

"We will grant the build-out relief sought by Entergy vis-a-vis its While Blutt plant, 
and thereby preserve the White Blutt build-oul status quo, transport coal trains to and 
Irom White Blutt via the White Blutl-l'ine Blutf build-out line, if and when that line 
IS ever coiistiucted by any entity other than UP/SP." (Page 185) 

In another proceeding unrelated to rail mergers, Omaha Public Power District utilized a 

build out to gain a compelitive rail option In that proceeding, the ICC recogni/.ed the viability 

- I( •(' 1 mance Docke! No '2.S4'.>, Hurliiignm Norlliern Inc. and Bur)inijlon Noriliern Railro.id Coiiif)aii\ ( onirol 
anti Merger Santa l e Pacific Corporalion and .Aehison. Topeka and .Santa l e Railway Coiiip.iin. served 
August 2 V I'W.'i 
SIH I inance Dockei No 12760 t iiion I'.icilic Corpoiaiitm. linion Pacific Railroad Companv, ,iiul Missi)uri 
Pacific Railroad Companv Contiol ami Mergei Souihern P.icific Rail Cor))oraiion. Southern pacific 
I laiispoitaiioii Conijiany. S I l.ouis Soiiilivvesiern Railway Company, SPCSl. Corp , and ihe Denver and Rio 
(iiaiide Wesierii Railroad Comp.inv. serveil .Xugiisi 12. IW6. 
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of the build-out option and accordingly ordered that BN should allow the crossing of its tracks 

by the build-out (which was designed to reach the UP^'). 

3. The Build-Out Option Is 
Economically Feasible Under 
Any Reasonable Standard Of Measure 

In his verified statement of October 21, 1997 IP&L Witness John E. Porter presented 

evidence relating to the physical feasibility and cost of the construction of a build-out line from 

IP&L's Stout Plant to the Indianapolis Belt Secondary Route. 

Mr. Kuhn's Rebuttal statement on behalf of the Applicants takes Issue with Mr. Porter's 

estimates of the physical and cost requirements of the build-oul. Mr. Kuhn concludes that Mr. 

Porter understated the cost of constmction by approximately $3 .1 million. 

I believe that the constmction costs estimated by Mr. Porter to be the best evidence of 

record. Iiowever, even accepting the costs claimed by Mr. Kuhn, the value of the build-out still 

provides ;< reasonable compelilive opiion. 

Table 1 below summarizes the cost of the build-out on a cost per-ton basis. My analysis 

is ba.sed on the construclion cost presented by Mr. Porter and Mr. Kuhn, a 20 year recovery 

period, an 8 percent cost of capital rale, monthly payments, and 15 million tons per year 

(125,(X)() tons per month). 

~- K ( I iiiaiur Doa.ei No ?26.1(), Omaha Public Power Dislrici Pelilioii I'nder 49 t).S.C. 10901 (dl. 
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Table 1 
Annual Cost of Construction 

For The Stout Plant Build-Out 

Witness 
(1) 

Estimated 
Cost 
(2) 

Cost 
Per-Ton ' 

(3) 

1. Porter?' 
2. Kuhn" 

Annuity rate based on H"/, cost o) capital, 20 year recovery period and 
monthly paymems to develop the cost and place on a per-ton basis 
utilizing I ..S million tons per year or 125,000 tons per month. 
Porter VS., Page 2 
Line 1 plus lhe addition of $.1, )2.S.(XXJ (rom Mr. Kuhn, Page P-310. 

As shown in Table 1 above, the cost to exercise the build-out option equals per-ton 

based on IP&L's Witness Porter's calculation. Utilizing Mr. Kuhn's estimai.d cost of 

constmction results in a build-out cost of per-ton. These costs are considerably reasonable 

in light of two factors. 

Second, I am advised that other shippers, such as the Indianapolis plant of Manin Marietta, 

could also utilize the build-out, ihereby decreasing the cost per-ton IP&L has discussed this 

mailer with Indiana Grain Cooperative/Country Mart, the shipper at the end ot he "Conrail 

Stub" depicted on my schematic attached as I-xhibit (TDC-1), and with Martin Marietta, whose 

plam IS immediately south ofthe Indiana Grain facility and has been advi^cj that both Indiana 

Grain and Martin Marietta would work with IP&I. to upgrade rail service for all three ot them 

along the Conrail Stub, including an extension to the Martir. Marietta facility. 



VERIFICATION 

COMMONWEALTH OF VIRGINIA ) 
) 

CITY OF ALEXANDRIA ) 

THOMAS D. CROWLIiY. being duly sworn, deposes and says that he has read the 
foregoing statement, knows the c(mtents thereof and that the same are tme as stated 

Thomas D. Crowley 

Swt)rn to and subst;jĉ bed , 
before li;te this /^^V/^/dav 

Witness mv hand and olticial seal. 
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by first class mail, postage prepaid. 

Karl .Morell 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET No. 33388 

CSX CORPORATION AND CSX TR.ANSPORTATION, INC., NORFOLK SOUTHERN 
CORPORATION AND NORFOLK SOUTHERN R.AILWAY COMPANY 

—CONTROL AND OPERATING LEASES/AGREEMENTS-
CONRAIL INC. AND CONSOLIDATED R.AIL C0RP0R.AT10N 

FINANCE DOCKET NO. 33888 (SUB-NO. 76) 
RESPONSIVE APPLICATION — INDIANA SOUTHERN R,AiLROAD 

COMMENTS OF THE 

UNITED STATES DEPARTMEM"! OF AGRICULTURE 

Thtse comments are filed on behalf of the United States Department of Agricul­

ture (USDA) in response to the Surface Transportation Board's (STB) decision served 

November 20, 1997, accepting for consideration cenain responsive applications. 

AUTHORITY AND INTEREST 

Through the Agricultural Adjustment Act of 1938 (7 U.S.C. 1291) and the 

Agricultural Marketing Act of 1946 (7 U.S.C. 1622 (j)), Congress has direaed and 

authorized the Secretary of Agriculture to participate in proceedings b fore STB to 

"assist in improving transportation services and facilities . . . for agricultural products 

and farm supplies" and to make "complaint or petition to [STB] . . . with respea to rates, 

charges, tariffs, praaices, and services. . . ." In addition, the USDA, through the opera-



tions of the Commodity Credit Corporation and foreign commodity donation programs, 

is a participant in the markets for agricultiiral produas. 

INTRODUCTORY REMARKS 

In our Oaober 21, 1997, filing in this proceeding, which we incorporate by 

reference, we stated our view that contrary to the statutory raii transportanon policy [49 

U.S.C. 10101) STB has placed too much weight on the achievement of efficiency and too 

little weight on effective competition. Effective competition promotes reasonable rates, 

minimizes the need for regulatory control, and encoiu-ages honest and efficient manage­

ment of railroads. By contrast, efficiency benefits (including potential cost savings) are 

inherently more speculative. Not only might the proposed benefits of a merger never be 

realized, but, because of market power, whatever benefits do accrue may not be passed -

through to shippers in the form of lower prices. 

USDA strongly believes that the most effeaive form of competition for railroads is 

intra-modal competition. While mergers of Class I railroads may be in the public 

interest, they do reduce effeaive intra-modal competition. STD's has the power to 

mitigate this loss of effeaive intra-modal competition by attaching proteaive conditions 

to the merger. In the past, however, STB has been reiuaant to exercise its conditioning 

powers. USDA beLeves that STB can more effeaively promote tlie national rail policy 

by using its conditioning power more aggressively. We believe that although proteaive 

conditions may reduce he benefits of a consolidation, they promote effective competi­

tion which carries with it m.any concrete and salutary benefits. 



SUB-DOCKET NO. 76 

In this Sub-Docket, STB has asked for comments on the responsive application of 

the Indiana Southem Railway (ISRR). ISRR seeks a combination of local and overhead 

trackage rights that will permit effective access to Indianapolis, Indiana. ISRR claims 

that these trackage rights will ameliorate the anti-competitive effeas approval of this 

application wotild entail. 

The fate of the greater Indianapolis region is a key concem to USDA. Indianapo­

lis, located m the heart of the Easten Cornbelt, is one of the Nation's largest and most 

dynamic metropolitan areas. According to the primary applicants, Indianapolis is, by 

far, the largest 2-1 pomted created by the proposed transaction. USDA is concemed that 

if this transaction is approved, the overhead trackage rights Norfolk Southem Railway 

(NS) wrill receive may not enable NS to provide effeaive competition in this market. 

Therefore, in order to maintain and protea effective intra-modal competition STB shculd 

condition its approval of this application by granting the ISRJR effeaive access to 

Indianapolis. 

Respeafully submitted. 

Miahael V. Dunn 
Assistant Secretary 

Marketing and Regulatory Programs 

U.S. Department of Agriculture 
Washington, DC 20250 
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