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Indiana Southern Railroad. Inc. ( "ISKR"), pursuant to Decision No. 12 in these 

proceedings and the Surface I ransportalion Board's ('"SUV or "Board") Railroad Consolidation 

Piocedures al 49 C .1 K. Part 1180, hereb\ submits its brief in supptirt ul ISRR s Responsive 

Application. ISRR respectlull) siibinits that the Railroad Conlrol Application ("Conlrol 

Application ') fik J li> CSX t orpor.iiion ( "C SXC" ), C S.X I ransportation. Inc. ( "(. S.X I •"), 

Norfolk Southern C\>rporation ("NSC"). Norfolk Southern Railway Company ("NSR"). Conrail 

Inc. ( "CRR "). and t oii.solidaled Kail Corporation ("CRC")' (collectively referred to as the 

"Primarv Applicants") should be denied unless the conditions requested by ISRR are approved. 

' CSXC and CSX 1 arc rctcrral to tullctiivciv as t'SX NSC and NSK an- reterred to collectively as NS C KR and 
CK( are reterred li> t()lleeli\el> as Conrail In their Control Application filed on June 2."5. 1997. Pnman. Applicants 



SUMMARV OF AK(;i M E M S 

Indianapolis and the surrounding area presents the Board with the inost serious and 

pervasive competitive issues in these proceedings. Nearly 88 percent ol all the 2-to-l shippers 

identified by Primary Applicants are located in the Indianapolis area. Indianapolis and the 

surrounding area will lose all meaningtui rai! competition and are vastly mort: susceptible lo rail 

rate increases and service deterioration than any other community afiected by the Primary 

Transaciion. In their private agreement lo carve up CK( . Primary Applicants have relegated the 

Indianapolis area to the complete and exclusive domain ol C'SX 1. 

Indianapolis Power <fc 1 ight ("IIM ") operates two coal burning facilities in Indianapolis 

that currently enjoy the benefits ol head-to-head rail competition. Post-Transaction both of these 

plants will become captive to CSX 1 I he Perry K Plant is located on the CKC line in 

Indianapolis and has been designed as a 2-to-l destination by Primar\ Applicants. IPI. currently 

has ;it least five routing options for coal deliveries to Peny K. ISRR and a CSX I subsidiary, the 

Indiana Rail Road Company ("INRD"), vigorously compete li)r coal movemenis lo that plant \ ia 

a CRC switch. IPI is also able to deliver coal to Perry K by truck from the nearby i:.W. Stout 

Plant and a tcrmiiwl on CSX I s subsidiary. 

Post-1 ransaction. all options for moving coa! to Perry K will be controlled by CSX f. 

CSX 1. which vvill replace C KC as the switch carrier, will economically or operationally 

di.sadvantage coal movements over the ISRR in order to favor the routings over its subsidiary. 

I he short truck movemenis to Peny K will no longer serve as a competitive con:;lraint on CSXT, 

seek Hoard approval lor (I) the atquisiiion by CSX and NS (>! control ot" Conrail; and (2) tJic di\isn)n ofthe assets of 
( onrail h\ and beiween CSX and NS (hereinat)er reterred lo as the "Prim-iTv Tran.saction") 



as they do today on CRC, because ( SX I will ct)ntrol the pnor rail movements to both 

transloading facilities. 

I PL's second facility, the Stout Power Plant, is located on CSXTs subsidiary a short 

distance form CRC's Indianapolis line. IIM currentlv has al least routing options for coal 

movement;, to Stout. Again. ISRR and CSXTs subsidiary have vigorously competed for coal 

traffic to that plant. ISKR has delivered coal to Stout via a CRC and INRD switch in 

Indianapolis. CRC has the potential to serve Stout via an INKI) switch or directly via a build-in 

from its nearby line. Post-1 ransaction. all options for ̂ ^oving coal to the Stout Plant vvill be 

controlled by CSX I . ( SX I will competitively disadvantage the ISRR routings in order to favor 

its subsidiary. Once CSX I replaces CRC. all CRC routings will be taken over by CS.X I and the 

build-in option — which now disciplines INRD rates -- ' Ml bec*)me meaningless. 

NSR will not be a competitive factor for coal movements to Indianapolis NSK will have 

no direct access to the nearby Indiana coal fields; its shortest direct route is almost fivy times 

longer than the INKI) route f astern c(»al sources arc not competitive in Indianapolis because 

thev iiuist move vastly greater distances than coal shipments from Indiana :,.ines. NSR will also 

not gain access to ISKK and its direct coal sources, and NSR will be precluded from serving 

Stout via the biiild-in options. Also. NSR coal movements to Indianapolis would not be 

operationally feasible because of NSR's ciicuitous route to that city and the rei;uirement that 

NSR interchange all traffic with CS.X I m CS.X I 's Havvthorne Yard. 

Mv Priit. iry .Applicants' own adinission. at least 66 shippers in Indianapolis will lose 

compelitive rail service if the Pnmary I ransaction is approved wiiht>ut conditit>ns. In the nearby 

coinmunity of Craw ti)rdsv ille. at least sev en shippers face a similar fate. There is deep and 



widespread concern over the significant loss of raii competition in Indianapolis and the 

surrounding area. Primary Applicants' answer to these concerns - granting NSR overhead 

trackage righis lo Hawthorne Yard and overhead trackage rights or haulage rights to 

Craw fordsville - falls woefully short of remedying lhe competitiv e harm in this area. 

ISKR and other parties have demonstrated that NSR's ability to compete in the 

Indianapolis area is illusory and that the private arrangement between CS.X I and NSR cedes this 

area lo CSX I 's exclusive dcmiinion and control. Primarv Applicants are not trading places or 

replicating the status quo. as they would lead the Moard to believe. CSX I is largely retaining its 

current posiiion in the area as well as assuming the position of CRC. CSX I will retain all of its 

assets and acquire all of CRC assets in the Indianapolis area. CSX I w ill retain direct access to 

its curreni customers and acquire the exclusive righl lo serve directly all but one of CRC "s 

customers. NSR. on the other hand VMH own no physical assets in the area, will have direct 

access tt> only one shipper and will be forced tt) operaie i»ver highly circuitous routes, l aced 

with numerous operaiing and access disadvantages. NSR will most likely be discouraged from 

providing any meaningful service to the Indianapolis area. Additionally, the CSX T-NSR 

anangement provides CS.X 1 no incentive to reduce costs or improve efficiencies in the 

Indianapolis area since NSR cannot provide .serv ice competition and is dependent on CSX I 

service to reach all but one customer. 

I 'nlike the ctuilrived CSX I -NSR solution, the Irackage righis ISRR seeks are designed to 

provide meaningful rail competititm and eliminate the competitive harm the Primary I ransaction 

would otherwise produce in the Indianapolis area. My gaining direci access to IPL's two plants. 

ISRR would be able tt) preserve the twt> canter ct>mpetitit)n tht).se plants cunently enjoy. The 



requested conditions would also enable ISKR to t)lfer the shipping public in the Indianapolis area 

a compelitive alternative tt) CSX I . which will be lt)st when CKC exits this market. 

I he Primarv 1 ransaction w ill alst) prt)duce harm to essential services on the ISRR raii 

'•ystem. ISRK will lose over $1.5 million in annual revenues as a result of Iraffic diversit)ns to 

CSX 1 and its subsidiary. I he loss of this traific will render the northem most sectit)n of ISRR's 

rail line unprolilable and ft)rce ISPK U) ahandt)n that segmeni. At least seven of ISRR's 

cu.sttmiers would be adversely affected by the abandonment through the lt)ss t)f es.sential rail 

service. If ISRR's conditions are granted. ISKK would be able to continue serving its custt)mers. 

as well as prt)vide meaningful rail competilit)n lo the Indianapolis area. 

BA( KCiROl ND 

ISKK is a ( lass III rail carrier operating ov er apprt)ximately 176 miles of track between 

Indiaiiaptilis and f.vansville. Indiana. ISRH currently ct)nnects with CRC at lndianapt)lis; NSR 

and the Algers. Winslow <t Western Railway (an NSR subsidiary) al Oakland City. Indiana: 

Indiana Kail Koad Companv ("INRD") at Swil/ C'ity. Indiana; the C P Rail System ("CP Kail") at 

Mee Hunter. Indiana: and CSX I at i:vansville. Indiana Neumann V.S. at 2. ISRR-4. 

ISRR began t)peratit)ns in April 1992. and has been able lo consistently increa.se its traffic 

base. ISRR currently has 36 etnplt)yees and t)perates a Heel of 14 lt)ct)mtUives. Its headquarters 

are located m I'etersbuig. Indiana, where il maintains a loconwlive and car repair simp, a rail 

yard and .serv ice tracks ISRR alst) maintains a facility at Worthingtt)n. Indiana. ft)r its 

transportation empltivees and one at Spencer. Indiana, for its maintenance of way employees. 

I he tnait)r ct)mmt)ditv handled bv ISKR is ct)al. which comprises 95 percent of its total carlt)ads. 



ISRR's gross revenues in 1996 were approximately $9 million and its major custtimers currently 

are MM . Mlack Meautv Ct)al Company. Fenti and Whirlpool. Id at 2-3. 

ISRK has worked hard at reducing its ct)sts It) a bare minimum in order to provide 

ect)nom' :al service It) ils custt)mers. ISRR t)perates with limited overhead. Its empltnees are 

cro.ss-trained to perlorm multiple duties thereby eliminating the need ft)r extra emplt)yees to 

handle separate functions. ISRR has reached the point where it cannot afford to further reduce its 

costs withoui adversely impacting the quality of ser/ice and the maintenance t)f its physical 

plant /(/ at 3. 

TRA( K A ( ; E RKillTS REQl ESTED BV ISRR 

In its Kespt)nsive Application. ISKK requested the Moard It) conditi'>n the apprt)val ofthe 

Primary I ransaclit)n by granting ISKR trackage rights in lndianapt)lis and the area sunt)unding 

Indianapolis as follt)Ws: 

1. lllvluilKtpoll^ 
()verhead trackage rights between MP 6 () on ISRR's Petersburg Subdivision and 
iPI s I'errv K facility in lndiaiiapt)Iis over the rail line currently owned by CRC 
and to be acquired by CS.X 1. 

Overhead trackage rights between MP 6 () on ISKK s Petersburg Subdivisit)n and 
IIM.":-. Stoui lacilit) located t)n the INRD rail line over a segment ofthe rail line 
currently t)v>ned by CRC and lo be acquired by CSX 1 and a segment »)f INRD's 
rail line 

I ocal t.ackage rights over ( KC s rail Imes in Indi.mapolis. including the 
lndianapt)lis Melt Line, to be acquired by C'SX 1.' 

2. Iiciw:!̂ 4:iiIti«iî iK.'iL! uiiJ Siin̂ .-̂ <Jiiiu Coinniunilic:! 
1 ocal irackage rights between Indianapolis and Shelbyville. Indiana, over the rail 
line currently owned bv t RC and to be acquired by CSX 1. 

"ISKK seeks iratkas'c rielits over ail ( K( rail imes in lndianapt>lis needed lo access the 2-lo-l shippers located in 

Indianapolis and the oilier shonlines operating: lo Indianapolis 

6 



Local trackage righis between Indianapolis and C rawfordsville. Indiana. t)ver the 
rail line cunently t»wned bv ( K( and to be acquired by CSX I . 

l .t)cal trackage rights beiween Indianapolis and .Muncie. Indiana, t»ver the rail 
line currently t)wned by CRC and to be acquired b> CSX I . 

(.<)VERNIN(; l.UiM. SI ANDARI) 

I Inder 49 I '.S.C. 11324 (c). tlie Mtwd sh:ill approve a transaction when it finds the 

transaction ct)iisisteiil with the public interest.' In applving the statutory " piihiic interest" 

standard, tlie Mt)ard must balance the benelits applicants and lhe public will derive frtim the 

transaction against Ihe potential compelitive harm, f inance Dockei No. 32760. ( nion Tacific 

('orporalion. I nion Tan fit Railroad I 'ompany. and Missiniri Tacific Radroad ( <nnpany — 

('ontrol ami .Meroer - Southern Tacific Rail ( orfuiration .Southern Tacific Transportation 

( innpany, ,Sl l.ouis Simlhwesiern Railway ( ompany ST( Sl. ( ORT . and the Denver and Rio 

(iiande H estern Railroad ( ompanv Decision No. 44 (slip op. at 98-99. served August 12. 1996) 

{I TST).'' 

In tietcrmining whether a proposed transaction involving two or more Class I railrt)ads is 

consisteiit with the public inleresi, the Mt)ard is directed t() consider, at a minimum, tĥ - follt)vving 

five facttirs: 

(I) the etfect ofthe proposed lransactit)n on the adequacy t)f 
transpt)rtatit)n to the public; 

' (111 ret)ult.il. ISKK elaritled that it is not seekinji lo serve local sh,ppers in Muncie because the competitive stains 
iiuo will t». maintained in th.it coiniminity Neninann K V S al 14. ISKK-9 

Ihe "sinyle and essenii.il si.inil.ird ol .ippro\al is ih.ii the I Hoard) Tind lhe I transaciion Mo be consistent with the 
public inierest •' .Mi-.^nitri-Kiinyo'. fc\o\ K ( '<- \ I iiiicJ.Si.ih-\ <i'!2 1 2d ' ' '2. 5')'̂  (^th Cir l^Wi]. ic r i JcnicJ 
4.SI CS 1017(19X1) 
' I he Board's t'enei.il pi'lits si.ik iiKnl on i.iil consoiidalions pros ides, in perliiu-ni pan. thai 

In delerminin); whether a transaction is m the public mteresi. die (Hoard) perlomis 
a balancing 'est il \veij:hs lhe polenii.il benelits lo applicants and the public auainst 
the poiential harm lo llie public 

.I'M I K i I l«i) I (c) 

7 



(2) the effect on the public interest of including, or failing to include, 
other rail carriers in the area involved in the propt)sed transactitm: 

(3) the total fi.xed charges that result Ihim the prt)pt)sed 
Iransaction; 

(4) the interest of rail carrier employees affected by the proposed 
tran.saction, and 

(5) whether the pn)posed transaction would have an adverse effect 
on competition among rail carriers in the affected region or in the 
national rail s)slein." 

49 I ' S.C. <f I 1324 (b) 

' Subsection (S) was added b\ Ihe Staggers Kail Aci ol l')KO (I'ublic i aw '«>-44«) and was ainended b\ Ihe ICC 
reriiiinaiioii A. I ol I9'»5 ll'ublic I aw |(I4-SX| lo require lhe Hoard to consider adverse impacts upon competuion 
"111 llie iialioii.il rail svsiem" l his subsection was originalK enacted to stalulorilv obligate the Ho.ird s predecessoi 
lo analv.the loss ot rail compelilion in relevant regional markets As explained hv the sponsor ot the subsection 

I .1111 olleniig an ameiutmeni to specilkallv dired the Inlersiale ( ominerce Commission 
lo consider Ihe t|uestioii ot r.nl competition whenever makmg .i deiermmation ot a railroad 
merger ir.ins.iciion 
the escalation ot rail mergers now uking pl.ice in the iiuiusirv is causing cvmcern among 
our N.ilion's larmers and ranchers was weli as oiher shipjiers the Intersi.iie t ominerce 
Commission is lacing decision on sevei.il mergers ihal would have ihe eltet i ot eliminating 
or nearlv eliminating rail compelilion w iihin entire seclions t)l the countr. 1 think it is 
imponant. therelore. tiuit the ICf consider the question ot competition as a regular part 
ol lhe process orevalii.ilmg whether lo allow mergers 

PhCong Kec H8<>(I4 (Septemberl' 'S(l|. Kemarks ot C'tmgressnian I'anena 
8 



The first and last of these factors are relevant to ISRR's Respt)nsiv e Application. 

Seetion 1 I 324 (b)( 1) requires the Mtiard to examine the public benefits that vvili result 

frt)m the transactit)n. I he Moard has defined public benefits "as efficiency gains such as cost 

reductions, cost savings, and service improvements, .(that) in varying degrees ..are passed on to 

mt)st shippers as reduced rales and/or irnprt)ved services." I IT/ST at 99. Menefitj. that accrue It) 

the applicants as a result of increa.sed inarket power, however, "are exclusively priv ate benefiis 

that detract frt)m any public benefits a.sst)ciated with a ctintrol transactit)n. " Id 

Sectittn 1 1324 (h)(5) requires the Mt)ard ttt assess the effects t)f the transactitm t)n 

competition, l he Staggers Act increased the need for more careful scrutiny of anticompetitive 

effects t)f merger transaetit)ns. As the Moard's predecessor noted: 

I he nevv (Rail i ian.spt)rtation Pt)licy) favoring increa.sed reliance 
t)n ct)inpetitit)n to regulate activities will govern the envirt)nmenl 
in vvhich the new system will t)perate. I he ability ofthe railroads 
It) take varit)us actitnis free t)f regulatory restraints will make it 
easier tt) exert t)r abuse market ptiwer gained as a result t)f 
const)lidatitm. I or these reasons we must lake even greater care to 
identify harmful compelitive effects and Jo mitigate those effects 
where pt)ssible. 

Union Tacific - ('onlr.d - Missouri Tacific. Western Tacific. 366 LC.C. 459. 502 (1982) 

CUI'/MT/WT"). 

The Mt)ard et)nsiders two tvpes of pt)tential hami lhat may result from a prt)pt>,sed 

consolidalion transactit)n: reduction of competition and harm to essential services. 49 C .1 .R. 

1180 I (c)(2). 

I he Moard is concerned not t)nlv with the po.ssible •eliminaluin"" of competition by 

con.solidations, bul also vvith any significant "lessening" or •'reductit)n"" in competition. Railroad 

(. dnsolidalitin Trocedures. 363 LC.C. 784, 786-87 (1981). "C ompetitive harm results from a 



merger to the extent the merging parties gain sufficient market pt>wer to rai.se rates or reduce 

service (or both), and to do so profitahlv. relative to premerger levels." TT/ST at 100. 

Whenever possible, the Moard attempts It) ameliorate competitive harms with ct>nditit)ns. Id 

In determining whetli .-r a proposed transaction will result in competitive harm, the Mt)ard 

looks lo the affected inarket. i he affected markei has two dimensions: product and get)graphic. 

Riodrand Inilitslrics. el id - C ontrol - ST I Co . el al. 4 I. C. C. 2d 834. 885 (1988) 

CRCTSTI "). I he prt)ducl soltl by railrt)ads is the transpt)rtation t)( ireight. Id at 886; Rio 

(Irande Ind . Inc - Tur A Ifack - Soo Line R ( o . 6 I . C. C. 2d 854. 878 (1990) 

("R( iT.St)() '). 1 he Moard generally considers alternative rail service and, where relevant, 

intermodal options. R( iI/,S< >() A\ HHb-H7: Union Tacific ('orp etal - Cont - MO-KS-TX CO el 

al . 4 L C. C. 2d 409. 433-35 (1988) ("L'T/MKI") In past merger ca.ses. the Mtiard and its 

predect'ssor have iu)t applied a fixed definition ol the relevant market. Instead, they have 

examined the specific circum.stances in each case to determine if the relevant market should be 

confined lo rail transportatit)n or enlarged lo include t)ther transpt)rtation modes. .S'et' finance 

Dockei Nt). 32133. Union Tacific ( Orporalion, Union Tacific Railroad ('om/)any and Missouri 

Tai ifie Railroad ( Otnpany -- ( Onlnd -- ( hicaî o anil \orih Wesiern Iransporiaiion ( Ompany 

and ('hicay,o and North Wesiern Railway C Ompany, Decision No. 25 (slip op. 57. ̂ erved March 

7. 1995); UT/MKT -M 433-34.. 

fhe area in which providers of a particular product t)perate is the relevant get)graphic 

markei I he area may be as .small as a city or as large as the entire ct)untry RCI STI -.w 887. 

I he Moard's predecesst)r ntHed that "the distinclit)ns between prt)duct and get)graphic markets are 

not as clear in transportatit>n as they are in t)ther industries. ft)r caniers. in particular railroads. 
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effectively sell their get)graphy." UT/MT/WT at 505. n 28. Acct)rdingly. the determinatit)ns t)f 

the relevant product market and the relevant geographic markei in a particular case will 

neces.sarily be intenelated. I he Moard's predecessor analyzed traffic Hows between city pairs, as 

well as traflic fiows in rail ct)rridt)rs. and at specific points n the area in which tin- merging raii 

carriers t)perate. rV'/A/A / at 437. 

The Moard also considers whether a prt)posed transaclitin affects essential serv ices I he 

Moard's focus is t)n the preservation of e.isential .services and nt)t on the survival of any particular 

canier. 49('.1.R ij 1180.1 (c)(2)(ii). .Sieal.so, C/VA/A'/'at 43 1. I he Moard uses a two-step 

analysis in determining whether a proposed trunsactit)n will harm essential services. UT/MT/WT 

at 546 I irst. the Moard et)nsiders whether any affected carrier faces finaneial losses t)n a 

panicular line that wt)uld reduce its t)peratit)nal v lability. .S'tr (iuil/ord Tran,sporlaiion - ( oiurol 

- H<S:M, el al, 5 I . C. C. 2d 202. 215 (1988). Sect)nd. the Mt)ard ct)nsiders whether the rail line 

suffering th - lt)sses prt)vides essential service. UT/MT/WT at 546. A service is ct)nsidered 

es.sential " i f there is a sufficient public need for the service ant' idequate alternative 

transpt>rtatit)n is nt)t available."" 49 C.l K. ;j 1180.1 (e)(2)(ii). 

1 he Moard has brt)ad autht)rity tt) impose ct>ndilit)ns on its approval of a ctinst)lidation 

lransactit)ii m t)rdi.'r to ensure lhal the public interest standard is met. 49 U.S.C. § 11324 (c); 

UT/MT WT al 562 In determining whether condiiions are warranted, the Mt'ard s ""oveniding 

concern is the public inierest." Id l he Mt)ard can impt)se ct)ndilii)ns to remedy new problems 

created bv the transaction or preexisting problems that will be exacerbated bv the transaction. 

Public interest conditions will be imposed It) ameliorate antict)mpetitive ct)nsequences of 

a proposed transaction if the conditions: (i) an' operatit)naIly feasible; (ii) ameliorate or eliminate 
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the harm threatened by the Iransaction; and (iii) arc of greater benefit to the public than they are 

detrimental to the transaction. UT/MT/WT al 564. 

A ct)ndilion It) protect a canier when the Iransaction affects essential service on the 

canier's rail lines is impt)sed upt)n a showing lhat the condition: (i) is related tt) the impact til the 

con.solidalit)n; (ii) is designed It) enable .shippers to receive adequate service; (iii) would m>t pt)se 

unreasonable tiperating or other problems for the ct)nst)lidated canier; and (iv) would not 

frustrate the ability ofthe ct)n.sol idated carrier It) obtain the anticipated public benefits. 49 C.F.R. 

§ 1180.1 (d)(1). 

T I I E TRA( K A < ; E R K ; H T S R E Q U E S T E D 

BV ISRR SHOULD BE (iRAN I ED 

Approval t)fllie Primary Iran.saciion, withoui apprt)priate ct)nditions. will significantly 

reduce compelilion ftir rail shippers in Indianapolis and the sunounding area and will cau.se a 

lt)ss t)f es.sential services t)n the ISRR rail sy.stem. I he ctmdilions requested by ISRR are 

uniquely designed tt) amelit>rate bt̂ th t)f these competitive harms. If the conditions are granted. 

ISRK will be able It) preserve ct)mpelilive rail .service for .shippers in Indianapolis and the 

sunounding area and maintain service to its rail dependent t)n line customers. As demon.strated 

beltiw. the trackage rights ISRR seeks fully meet the Mt)ard's criteria ft)r imposing condiiions. 

KAII. (OMPETITION IN INDIANAPOLIS AND THE 
SUKROI NDIN(; AREA WILE BE SKiMFK A M LV 

REDl ( El) AS A RESULT OF THE 
PRIMAR\ TRANSA( TION 

Accoiding to Primary Applicants' own testimony. Indianapolis is by far the largest 2-U>-l 

area created by the Primarv I ransaclii^n. See CSX 'NS-18 at 548. 1 hey concede that there are at 
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least 06 shippers on ( KC lines in Indianapolis that cunently have two carrier rai! service thrt)ugh 

reciprocal switching. .S<r CSX/NS-19 at 147 I he nearby community of Crawfordsville, 

according lo Primary Applicants, is the second Krgest 2-tt>-l area, with seven shippers facing a 

loss of competitive rail .service. Id at 148 In addition. CKC currently serves as a neutral 

gateway canier to shippers on the Indianaptilis tt) Shelbyville. Indianapolis It) Crawfordsville, 

and Indianapolis to Muncie rail lines for Iraffic moving to nearby CSX I and NSR junetit)ns. fhe 

proptised st)lution - granting NSR t)verhead trackage rights lo Hawthorne Yard in lndianapt)lis 

and overhead trackage or haulage rights to Crawft>rdsvilie - falls woefully shi>n of remedying 

lhe antictimpelitive effects t)f the Primary 1 ransaclitin in Indianaptilis and the surrounding area. 

I he eondititins requestc\i by ISKK. on the t)ther hand, would enable ISRK to compete directly 

w ith CSX I from a rate and serv ice standpt)inl and to prt)vide the affected shippers a meaningful 

competitive alternative. 

IPL's Perry K Plant is located on a CRC line in Indianapt>lis. IPL cunently has five 

n)Uling t)ptions ftir coal deliveries It) the Perry K Plant: (1) CRC direct; (2) ISRR via CRC 

switch at Indianapolis; (3) INKI) via CR( switch at Indianapolis; (4) INRD to the 1:. W. Stout 

Plant and truck to Perry K; and (5) INRD to its switching yard in Indianapolis and truck to Perr> 

K ISRR has transpt>rted coal to Perry K via a CRC switch since it began operations in 1992. 

ISRR's primary ct)inpetitt)r lor coal movements to Perry K has been the INRD. I he source of 

ct)al cunently moving tt) Perrv' K is the I'riad Mine ItKated on the INRD at Swit/ City. Indiana. 

ISKK has trackage righis over the INRD to serve that mine for ct)al movements to all IPL plants 

t)ther than Stout Consequently. INRD ean serve Perrv K via a CRC switch frt)m the I riad Mine. 
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as 
s well as lrt)in the various t)lher mines INKI) serves directly in Indiana. Neumann R.V.S. at 2-

3. ISRR-9 In addition. IPI. has shipped coal over the INKI) to IPL's Stout Plant and INRD's 

Senate Avenue l erminal in lndianapt>lis fi>r movements to Peny K by truck. CSX/NS-177 at 

195-96. .See also. Crt)wley R.V.S. at 3 and 9. ISRR-9. 

Pt)sl-1 ran.saclit)n, the Perry K Plant will become captive It) CSX I and its 89 percent 

owned subsidiary, the INRD. Once CRC exits the lndianapt)lis market, the t)ptit)ns t)f CRC 

handling coal direci tir as a .switch carrier ftir ISRR or INRD will be lt)st. While ISRR currently 

has a slight t>peralional advantage t)ver INRD becau.se il interchanges the coal nn)vements vvith 

CRC wiihin one to two miles ofthe Perry K facility. CKC is largely indifferent and neutral in 

switching the traffic to Pen '̂ K from eiiher ISKR t)r INRD. CSX 1. which will replace C RC. will 

have the means and a strong economic mtitive to favor its subsidiary and cet)nomically t)r 

operatit>na!ly disadvantage ct̂ al movement over the ISRR. I he sht)n truck movements to Perry 

K from Sltiut or the INKI) terminal will not serve as a ctiinpetilive constraint on CSX 1. as they 

do on CRC today, since the prior rail movements will be controlled by CSX I's subsidiary. 

Acctirdingly, post-1 ransactitin. all oplit)ns t)f moving coal to Perry K will be controlled b> 

CSXT. 

Primary Applicanis suggest lhal Perry K will benefit frtim the Primary I ransaction by 

gaining access to NSR via a C SX I switch through I lawthorne Yard. CSX-NS-176 al 55. What 

thev ct)nvenienlly iail tt) utile, however, is lhal NSR has no direci access lo nearby coal sources 

from which NSR could ect>nomically transport ctial to Perrv K. NSR will nt)t gain access to 

ISRR in Indianapohs and the only NSR rt)ule from nearby Indiana ctial mines is highly 

circuitous In order to lranspt)rt Indiana ct>al to Pern. K. NSR would be forced to utilize a 491-

14 



mile route via 1 ouisville an 1 Danville. Kentucky. Cincinnati. Ohio, and Muncie. Indiana, which 

is nearlv Hvi times longer than INRD's direct route Meeause ofthe significantly further 

distances and NSR's highly circuitous route to Indianapolis, i:a.stern ct)al would nt)t be 

competitive with the nearby Indiana ct)al. Neumann K V S. at 3-4. lSKK-9. Primary Applicants' 

own witness has confirmed NSR's inability to be ct)mpelilive ft)r ct)al movements to Indianapolis 

by demonstrating that IPI. is ei:onomically committed to using Indiana coal CSX/NS-177 Vol. 

2M al 514-19. I ven if NSR had access It) econt)mical .sources t)f ct)al — which it dt)es nt)t — NSR 

wt)uld be restricted to interchanging the traffic vvith CS\ I at Hawthorne Yard I he movement 

t>t unit coal trains thrt)Ugh Hawlhorne Yard is t)peratit)nally inefficient and would further 

disadvantage movements It) Perry K v ia the NSK 

CSX I witnesses attempt to downplay the Itiss of rail ct)mpetilit)n at Perrv K by 

erroneously alleging that the plant has been partially converted to natural gas. C S.X I/NS-1 77 

Vol 2A at 201 and \'()l. 2M 510. Aect)rding It) Mr. Neumann, however, the ct)nversit>n has been 

delaved and tnay never occur. I ven if the ct>nversit»n tli>es tKcur. Peny K wt>uld still need lo 

receive about one-half t)f its current coal vt)luines and wt)uld still be dependent on rail to meet its 

coal transptirtalion needs. Neumann R V S at 11-12. lSKK-9 

Primary Applicants have designated Peny K as a 2-lt)-l facility CSX/NS-37 at 12; 

('SX'NS-51 at 8. and ( SX NS-1 78 Vt)| 3M al 638-39 As denit)n,strated by ISRR and others. 

Primary Applicants' contrived st)lution of preserving ctmipelilion at lhat plant is not 

economically feasible and t)perationallv elficient Primary .Applicants alternative argumen! — 

that there will he no loss t)f coinpetitit)n at Perry K because CSX I will simply replace CRC 

(( S.X'NS-1 77 Vol. 2,A at 635)-- is equally unavailing. As already explained. ISKK coal 
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movements to Peny K ntiw compete with INKI) routings, and CSX I , vvhich ct)ntrols INRD. will 

have the means and the motive to disadvantage ISRR rt)utings. Indeed. CSX I Witness Hoback, 

the President of INRD, admitted that INRD competes with ISKK tor coal mov ements it) Perry K. 

CSX/NS-177 Vt)l. 2A at 198. Acct)rdingly. the Primarv Tran.saction will significantly reduce 

competition at Ptrny K and ntit. as Primary Applicanis allege, maintain the status qut) t)r improve 

ctMTipetititvn. 

Stout Plant 

IPL's seeond pt)wer plant in Indianapolis is ItKated t)n the INKI) approximately three 

miles Irtim CRC's lndianapt)lis Mell Running I rack. IIM. currently has j iu rt)uting options for 

coal shipmems to the Stt>ut Phmt: (I) INRD direci; (2) CP Rail-Linton-INRI); (3) ISKR-Switz 

City-INRD; (4) ISRR-lndianapt)lis-CRC-INRD; (5) CRC-INRD; and (6) CRC direct or ISKR-

CRC via a build-in to the Stout Plant INRD is able to serve the Stout Plant direci from several 

Indiana coal mines and in interline nuivements with CP Rail frt)m the f armersburg Mine. ISKK 

has prtivided service to Stout via the INRD at Switz City and via a CRC and INRD switch at 

Indianaptilis. C KC has the potential to .serve Sttiut via an INRD .switch or directly via a build-in 

from its nearby Melt Line. Neumann R.V.S al 5. ISRR-9, 

Ptist-1 ransactit)n. the Sttiul Plant, like the Peny K Plant, will bect)me captive to CSX I 

and its subsidiary the INRD CSX I will have the means and the motive tt) competitively 

disadvantage ISKR rt)ulings via Indianaptilis. Once ISRR's serv.ce via Indianapolis is no longer 

ctimpelitive. INRD vvill have no incentive tt> jointly market ISRR INKI) movements via Switz 

City. ISRR. thereftire, will be toreclosed from competing for Stout traffic Once C RC exits the 

lndianapt)lis market, the option of CRC linehauling ctnil lo Stout via an INRD switch vvil! be 
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It)st. In addition. IIM. is cunently able to discipline INRD rail rates to Stout by threatening the 

use ofthe build-out option, which, if ct)nstrucled. would provide CKC or ISKK-CKC routings 

direct access It) Stout I he build-in/build-out option, however, will also become meaningless 

with the replacement of CK(' by CSX I t)n the Melt Line/ It would make no sense vvhatst)ever to 

build a ctinnecting line It) the parent t)f the coinpany It) which you have just bect)me captive. 

Acctirdingly. pt)st-'l'ransaction. all options t)f mt)ving coal tt) the Stt)ut Plant will be ct)nlrolled by 

CSXT. 

I tir reasons previously discussed. NSR will not be a ct)mpetitive factor for coal 

movements to lndianapt)lis. R's direct route fn)in the nearby Indiana coal fields is tiver a 

highly-circuitous route, the eastern mines are ItKated at ttio great a distance to be ct)mpetitive, 

NSR vvill not gain access to ISRR. and NSR's tiverhead Irackage rights on the Mell Line will 

specifically preclude NSR from serving Sttiul via a build-in. Mt̂ reover. NSR will be 

operatitinally constrained by the requirement that it tmly interchange traffic in Indianaptilis with 

CSX 1 at the llawlhtirne Yard. 

On rebultal. CSX I witnesses allempl lo defied the demonstrated loss t)f ct)mpelitit)n at 

the Stout Plant with illogical and transparently enoneous contentions. First. C SX I Witness 

Orrist)n acknowledges that ISRR is currently able It) serve Stt)ut via an interchange w ith CRC. 

CSX/NS-177 Vol. 2A at 655. He goes on to suggest. ht>wever. that there is nt> "operating" 

rea.soii whv ISKR ctiuld not continue hauling coal to Stout becau.se CSX I will simply a.ssume 

^ lhe Hoard .mil its piedecessor h.ive consistentlv acknowledged thai a build-oui option constituies potential 
compelilion lli.il ettecliveiv coiislrains rail tales .Si.' I inance Dockei No •>2.'̂ 49. lUirlin-cUm Snrlhcrn Inc and 
liitrlin^tim \nrthi-rn Kotlroad ('umpany -• t '(mlrnl and ,\h-r),;cr -- ,Sonlii I c I'acilic < 'arporalion and Ihc -ttchisim. 
iopcko andSanhi I c Koilwov ('om/uim. Decision No IS (slip op 67-8. served August 2.̂ . I9'>5) ("the merger will 
reduce t ItiiVI s compelitive options al Ked Kock b> neg.iling its abilitv to 'bi!ild out' to a neutral camer"). I I ' SI' 
slipttp 

17 



CRC's role liir ISKK coal movements lo Stt)ut. .Mr. Orrist)n's conteniion. ht)wever. conveniently 

ignores the fact that ISKK's competitor, the INKI). is controlled by CSX I . He seems to suggest, 

as CSX I has dt)ne on other t)ccasit)ns in these prt)ceedings. lhat CSX I will compete w ith ils 

subsidiary, a notion that is counterintuitive and has been rejected by other CSX 1 witnesses.' .S'tv 

CSX/NS-177 Vt)l 2,^ at 269-70 ("In most instances, economists ctinsider complete tiwnership 

sufficient to provide the incentive to control the types of decisit)ns. such as pricing, service 

quality, and interchanges, that contn>l vertical rail relationships."). 

Second. CSX 1 Witness Vaninetti alleges that ISKK is nt)t a ctimpetitive faett)r ft)r coal 

movements tt> Sttiut because last year ISKK lost the traffic to a twti-line haul via CP Kail-INKI) 

CSX/NS-177 Vol 2M at 513. Mr Vaninetti's notion of competitit)n is nonsensical and contrary 

It) his testiintiny in this proceeding and in UT/ST.' Mr. Vaninetti is at a loss It) explain why 

ISKK handled Iraffic to Stout in prior years via ( RC if its routing is not compelilive. As 

explained by Mr. Neumann, the fact thai ISRR U)st traffic tt) INRD last year "does not mean that 

ISRR is not a competitor for the traffic; it simply means that ISKK was oiitctimpeted ft)r the 

traffic tiriginaling on the ( P Kail *** ISRK can compete ftir .sptil purchases t)f coal It) Stt)ut 

todav aiul. if MM decides to source its Stout coal from a tlifferent origin in the future. ISRR 

would be able It) compele for the movements." Neumann R.V.S. at 7, lSRR-9. In reality, ISRR's 

()ii Kebuttal, CSX ! otters to temporarilv preserve compelilion ai Sloul hv evien.iing lhe contract gvnerning ISKK's 
iiioveiiieiil'- lo Sloul ( S.\ NS-l7(i al 'fiS As expl.imed in ISKK's Kebullai. CS.X i's otter is virtuallv meanitigless 
and. at besi. wouid oni> delav lhe anlicompelilive consequences ofthe Primary Iransaction in Indianapohs 

in these proceeilines, Mr Vaniiielli ci.iiiiis that Irucks are compelilive for coal movements lo Stout, even though lie 
le.idilv .idmiis ili.ii lie h.is no knowledge ot anv toal ever being trucked to si.xit More imponantlv. Mr Vaninetlt's 
'esiimonv in 11'Sl' is directly at odds with Ins lesiinionv liere In I I 'SI ' , he criiici/ed UP Witness Sharp by 
stating 

Ml Sll,up iloes iioi ditferentiale between coiiipetitioii and successlul coiiyietitioii. smce his assessment that 
"compelilion Ix-iween I tiion I'.icilic I'rigins and Soulliern I'acil'ic tirigins was quite modest (or) rare" is 
app.ireiitlv based on winch c.irrier u.is successlul in g.iining Ihe business -- not that Ihe carriers competed 
tor Ihe business 

.Ve.-Crowlev K V S at I V ISKK-') 
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routings to Stt)ut via CK( are cuirently ct)mpelitive with allemative routings over the INRD. but 

will be rendered noncompetitive with the replacement of CKC bv CSX I in Indianapolis.^" 

I bird, CSX I Witnesses lltiback and Vaninetti would have the Mtiard accept the loss of 

rail competition at Stout on the theory that truck ctimpetition constrains rail rates for ct)al 

movements to that plant I heir unsubstantiated allegalit)ns are, ht)wever, st)undly refuied by 

Messrs. Neumann. Weaver and Crowley. 

Mr. Neumann ct)ncedes that it is lhet)retically ptissible lo truck .st)me ct>al It) Stout. In his 

view, htivvever. it wt)uld be neither economical nor politically practicable to truck large vt)lutnes 

t)f ct)al to Stout given the di.stances involved and the fact that Sloul is lt)caled in a majtir 

metropolitan area Mr Neumann points t)ut that, in his six years at ISKK. IPI never raised the 

threat of truck compelilion ft)r coal movemenis to Stout and that ISRR always con.sidered 

alternative rail routings as its sole competititm for Stout Iraffic. Neumann R V S at 10-11. 

lSKK-9, 

Mr U eaver explains liiat. in negtitiating the current INKI) contract (or the transportalion 

of coal to Sloul. MM used the ISKK-t KC compelilive rail routings as leverage and nt)t, as 

Messrs 1 lt)back and Vaninetti allege, truck ctimpetition. Mr Weaver ct)mpares the costs t»f 

mov ing coal to Stout bv truck and rail and conclusively demonstrates lhat rail has a lar^y: rate 

advantage. He also pt)ints t)ut that IIM has made a significant investment in rail cars, an 

"'Mr. V.iimielii. ciling lo a docuniciil produced bv ISKK in discoverv, alleges that CKf service problems m 
Indianapolis rendered ISKK roiiimgs lo Stout noncompetilive CSX NS-i77 Vol 2H at 51 ' As explained bv Mr. 
NeiiiiKinn. Iiowever. lhe document .iddiessed service problems ISKK was experiencing in 1994 tor coal movements 
to I'ertv K. .ind not Stout, aiul lhal anv past operational problems ISKK mav have experienced vviih CK( will pale in 
toniparison lo i)ie ones ISKK ^vlll undoubtedlv expenence with CS.XI in compeling wilh CSXI's subsidiarv 
Neumann K \ S al ''-S. ISKK '' 

t iting to an inlern.il ISKK nienioiMiidiim. Mi Vaninetii claims thai ISKK previouslv concluded that the 
f'riniarv I r.ins.iciion will li.ive no eflect on ISKK CS.V NS-1 77 Vol 2H at .̂ 14 llie document Mr Vaninetti relies 
on. however, w.is prepared wel) beiore Ihe details of Ihe Primary Iransaciion were made public and addresses a 
topic dif ferent tli.in Ih.il alleged bv Mr V aninetti .V, i Neuman K V S .it 8-9. ISKK-9 
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investment that would have been imprudent if trucks are ctinipetitive with rail. Mr. Weaver 

ct)nsiders CSXT's new-ft>und theory of truck ct>mpetition as merely an attempt by CSX f to 

divert the Mt)ard's altentit)n frt)m the real issue - which is the loss of rail competititm at Stout. 

Weaver R.V.S. al 8-12. lSRR-9. Mr. Weaver al.so refutes CSX I 's ctmtention lhal CKC is a 

limited player in the Indiana coal industry by demonstrating lhat CRC's rtile remains integral lo 

the compelitive balance IPL cunently enjtiys at the Sttiut and Peny K Plants. He giKS t)n to 

explain that ISRR is a major tactt)r in the Indiana coal markei and CRC's cunent neutrality 

between ISRR- and INRD- originated ct)al movements prtivides IPL rail competition in 

Indianapolis. Id. at 11-14. 

Mr. Crtwley refutes CSX Ts iruck-ttvrail comparison by demon.strating that CSX I's 

witnesses have no knowledge of actual truck rates to Stout. He also disputes Mr. Vaninetti's 

contentit»n lhat trucks have an apparent $1 per ton advantage over rail because ofthe differential 

in loading and unloading ct)sls. Mased on Mr. Crow ley's experience, rail loading and unltiading 

ct)sts are usually lower than truck lt>ading and unltiading costs. In any event. ba.sed on the 

unloading facilities lhal currently exist al Stoui, Mr. C rowley demt)nstrates that rail has a cost 

advantage over trucks. Crowley R.V.S. at 14-17. ISRR-9. 

Moreover, the Moard recently discounted evidence t)f alleged truck competititm for 

distances comparable It) those tt» the Stout Plant S TH Nt). 41185. .Arizona Tuhlic Service 

( otnpany and Tacificorp v The Atchison, Topeka und Santa I e Railway ( ompany. served July 

29. 1997. fhe Mt>ard concluded thai the suggested truck movemenis wt)uld present significani 

environmental and tiperalitma! problems. I he Moard further deternniK'd that, even if these 
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prtiblems eould be surmt)unled. truck rates would nt)l "place an effective competitive constraint 

on Santa Fe's rail rales." Id , slip op. at 6-7. 

f ourth, CSX I Witness Vaninetti speculates lhat IPI. ct)uld di.scipline rail rates to Stout by 

generating additional power at IPL's Petersburg t)r Pritchard Plants CSX/NS-1 77 at 507-9. 

Mr. Weaver explains thai, because Petersburg is IPL's Itiwest-cost Plant, IPL always utilizes 

power from Petersburg first when it is available IIM has programmed its computers tt) 

sequentially generate power at its lowest ct)st plants not tt» discipline rail rates but tt) meet IPL's 

obligatiims to its rate payers. Weaver R V S. al 15-17, ISRR-9. See also Crtmley R.V.S at 17-

18. ''<RR-9. Acct)rdingly, IPL is already doing precisely what Mr. Vaninetti suggests. 

l i f i h . CSX 1 Witnesses Kuhn and Vaninetti criticize iPl.'s cost estimates ofthe build-

out'build-in oplitm. CSX/NS-177, Vt)l. 2A al 30()-l I ; CSX/NS-177, Vol. 2M at 511. Mr. Kuhn 

claims that IPI tiinitted sotne expenses in its build-out analysis Even if the Moard vvere to 

accepi all tif Mr. Kuhn's alleged additit>nal costs, the build-t)ut t)ptit)n would still be 

economically feasible, a fact vvhich neither CSX I witness dispiites. .Vce Weaver R V S. at 19-21. 

ISKR-9; Crowley R.V.S. al 28-9. ISRK-9. Interestingly, CSX i's tiwn witnesses confirm the 

ect)noinic feasinility ofthe build-t)ut. 

Indianapolis and the Surrounding Area 

Pritnary Applicants readily admit that shippers in Iiulianaptdis and the sunount'ing area 

will be competitively banned if the Primary I ransaction is approved without conditions. Aside 

Irom IIM's two plants, al least 65 other shippers in Indianapolis would suffer a loss of rail 

' ' Mr Vaninetti's suggestion that other power sources could discipline rail rales to I'errv K (CS.X T>IS-177 at .̂ 03) is 
nonsens "errv K is .i sie.im generating plant and not, .»s Mr. Vaninetii assumes, a power plant. Sec Neumann 
K \ S .. 12. ISKK-9 
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competition. See t'SX/NS-19 at 147 In the nearby community of C'rawftirdsville. al lea.st .seven 

shippers face the same lt)ss of et)mpetition. Id at 148 Similarly, shippers located t)n the rail 

lines extending from lndianapt)lis to the nearby communities t)f Shelbyville. Crawfordsville and 

Muncie will lose CRC's neutral service to the CSX I and NSK junctions. My Primary Applicants' 

own admission, al least 7"? t)f the 83 designaled 2-to-l shippers, or 88 percent, are located in the 

Indianaptilis area. Consequentiv. Iiidianapt)lis and the surrounding area are vastly more 

susceptible tt) rail rate increases and inefficient rtiutings than any other communiij affected by 

the I'rimary I ransaetitin and. thereft)re. deserve the Mt)ard's eltisest attention. 

Primary .Applicants blithely respt)no to the compelitive ct)ncerns in the Indianapolis area 

by cimtending that the Primary I ransaction simply replicates the existing ctmipetilive scenario. 

I hey unaba.shedly claim that CSX 1 is merely assuming the role of C KC and NSR is assuming 

CSX I's curreni ptisition See CSX/NS-176 at ."O If Primarv Applicanis had truly intended It) 

maintain the ct)mpetilive status qut) in the Indiaiiaptilis area, the solution would have been 

simple: NSK would simplv have stepped into the shoes tif ( KC in this area. 1 his solution vvould 

insure that i t)mpetiiion to the two IPI. plants is preserved and nt) 2-to-l shippers are created in 

Indianapolis and Crawfordsville Primarv Applicants' failure to adopt this simple solution is 

powerful ev idence of their inlentitin It) cede all meaningful rail operations in the ltidianapt)lis 

area to CSX I . 

NSR's abilitv to compete in the Indianapolis area is illusory. NSR is noi assummg 

( "SX I 's current pt>sititMi. as Primary Applicants allege. Rather. ( "SX I is largely retaining its 

current position as well as assuming lhe posiiion of C KC". NSR is merely being granted overhead 

trackage righis without the right lo etMineet vvith any carrier other than CSX I and vvithtnit the 
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right It) directly serve any shipper t)lher lhan t)ne facility in lndianapt)lis. Moth CRC and CSX'f 

cunently have a substantial physical presence in lndianapt>lis. CSX I tivvns its t)vvn rail lines into 

Indianaptilis. has empltiyees statit)ned in Indianaptilis. tiwns its t)wn lndianapt)Iis rail yard and 

directly serves certain Indianapolis shippers. Once the Primary I ransaction is consummated. 

C'SX I will acquire all of CRC "s rail lines, presumably hire ull or most of C RC "s employees, 

acquire ail of CRC's yard facilities and gain direct access to all CKC" customers. NSR. on the 

other hand, apparently will tiwn no physical assets in Indianapt)lis t)r C rawfordsville.'''^ It will 

own no rail lines t)r yard facilities, have direct access to only onf cu.stomer and will apparently 

have nt) empltiyees stationed in either community. NSK is simply being given the right lo pass 

through these two et)mmunities when picking up whatever freight may be available at I Iawtht>me 

Yard. 

In addititm to having no physical presence in these ct>mmunities and having direct access 

U) only tine shipper, NSK would be forced to operate t)ver a highly circuitous rt)ule. I or 

example. CSX I cunently competes ft)r traffic moving between the Indianapolis area and 

C liicagt) via Crawfordsville Post- fransaction C'SX 1 will continue to have that same direct 

mute NSR. ht)wever. vvill be ft)rced It) operate frt)m Muncie lo Havvthorne Yard tt» await 

CSX I 's .switch, then backtrack lo Muncie and proceed north and west lo Chicagt). CSX 1 will 

have similar rtiuting advantages ft)r Iraffic tnoving between the lndianapt)lis area and the 

southea.sl. liie midwest and the southwest. NSR's ability lo serve Crawfordsville is even more 

circumscribed. It appears that NSR vvill have little, i f any. Iraffic mtiving t)ver the rail line 

beiween Indianapolis and Lafayetle. Al.so, Crawfordsville traflic moving U) t)r lrt)m Chicago, the 

NSK Chairm.iii ot tlie Hoard, ('resident and C hief fxecutive Oflicer. Mr David K (it>ode. testified that he is 
unaware ol anv planned NSK investment tor Indianapolis .See l&Vl - } . I xhihil ^ ((ioode Dep'n i r at 4.*;.) 
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northea.st and sttutheast wtiuld be rt)uted ihrough Muncie. Ct)nsequenlly. in t)rder to serve 

Crawfordsville. NSR would have to make an almost 200-mile round trip from Muncie simply to 

bring the traffic onto the NSR .system. NSR's ability economically to serve lhat community is 

highly suspect. 

I aced with these numert)us disadvantages. NSR will mtist likely be discouraged from 

providing any meaningful service tt) the Indianaptilis area. CSX I . therefore, will be able to 

significantly raise its rales to the pt)inl where NSR's disadvantaged service becomes ct)mpetitive. 

In addition. NSR must rely on CSX I service to reach all but one shipper in the Indianapt)!is area. 

CSX 1, Iherefore, has no incentive lo reduce costs or improve its efficiencies in this area because 

NSR cannot provide service ctimpetilitm. 

("SX I will clearly have a .strangle ht)ld on lndianapt)lis and the surrounding area. NSR 

will not be able It) provide any meaningful competition It) CSX'f. given NSR's lack of facilities 

and shipper access and the inefficient and circuitous NSR roulings in this area. NSR's inability 

effectively lo compete in the Indianaptilis inarket is largely confirmed by Primary Applicants' 

t)vvn filings It) dale in these prt)ceedings. NSR's operating plan ctmtains a mere 10 line 

discussion of NSR's propti.sed operations in Indianapolis and simply stales that NSK will receive 

overhead trackage rights to serve the 2-tt)-l shippers via a C'SX I switch in Hawthorne Yard. 

CSX/NS-20 at 231 One searches NSR's filings in vain for any indication of NSR's intentions or 

ability lo provide meaningful ct)tnpetition in the lndianapt)lis area. I here is no evidence of how 

NSR intends to serv e shippers, the rouies it vvould use ft>r particular traftlc pallerns. the volume 

and lype of traffic il expects it) generate, and the physical presence it will have in these 
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communities, much less any assurances that its limited access and circuitous routings will not 

impede NSR's ability effectively lo compete. 

CSX'f and NSK apparently have agreed among them.selves. for their own private rea.sons 

and witht)ut regard to the publie inierest. that there shall be no effeclive rail compelilion in the 

Indianapolis area. I he Mtiard's predecessor rejected such ct)nlrived solutions where the 

applicants select among themselves the remedy tt) a compelitive prt)bletn. ,Sanla Fe Souihern 

Tacific Corp - Control - STT Co , 2 I.C.C".2d 709, 815-17 (1986). In so doing, the ICC nt)ted 

that "applicants might be inclined lo prt)pose condititms that would create the least effective 

ct)mpelilit)n.. (and that) applicanis might...find it worthwhile lo t)ffer a proposal lhal addresses 

some but not all t)f the anticompetitive prt)blems. in the htipe lhal the (IC"C) would be satisfied." 

Id al 816. ,See al.so, .Santa Fe Souihern Tacific ( orp - ('otUnd - STT Co 3 I.C .C.2d 926. 935 

(1987) ("We are disinclined It) risk the pt)ssibility t)f ct)llusion and market splitting lhat might 

result from such an artificial, settlement induced ralit)naliz.ation ofthe westem rail system."). 

fhe loss of meaningful rail competition in the Indianapolis area is further confirmed by 

other parties lo these proceedings. For example, the I inited Slates Department of Agriculture 

("I !SI)A") points out that the greater Indianaptilis region. "ItKated in the heart ofthe Eastem 

C ornbell. is t)tie ofthe Nation's largest and mtist dynamic metropolitan areas." Commenis of 

I 'SI),\. dated December 1 5. 1997 al 3 I 'SD.A suppt)rts ISRK's Responsive Applicatitin because 

il is ct)ncerned lhat "the tiverhead Irackage righis (NSR) will receive may nt)t enable (NSR) to 

provide eftectiv e compelitit)n in this market" Id 1 he I 'nited States Department of .lustice 

("DOJ") pt)inls t)ul that INRD and ISRR-CRC rt>utings currently compete for coal iraffic 

moving tti the Stout Plant and lhat this competititm vvill vanish when CSX 1 takes t)ver the CRC 
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rail lines in Indianaptilis. In ct)ncluding that NSR will ntit effectively replace the lost CRC 

competition. DO.I explains that: 

f irst. (NSK) does not have (CRC's) ct)nvenienl access to the 
nearby Indiana coal, which means its delivered costs are higher, 
which means (NSR) likely could nt)t ofter competitive rates on 
coal shipments to Stout. Second. (NSK) likely would suffer 
operational problems (slt)wdt)wns and the like) in using (CSX I 's) 
congested Indianapolis switching facilities. (CRC) tt)o mu.st 
depend on a competitor for sw itching services, hut its threat to 
receive a build-t)Ut (a threat that |NSR) canntit use as a lever) helps 
lo ensure effeclive ct)t)peralit)n. 

l)O.I-l at 8-9. 

I'he City of lndianapt)lis ("Cl") seeks the imptisititin of ct»nditit)ns to remedy the public 

harm posed lo Indianapolis if the Primary I ransaction is unctinditionally approved. Cl describes 

Indianapolis' predicament as ftillows: 

Whatever public benefits the Prt)pt)sed I ransaction might yield for 
the rest t)t the northeast and the midwest, these benefits wiil ntil be 
realized for the City t)f Indianapolis. .. Rather than increased 
ct)mpelitit)n for Indianaptilis. the Proposed I ransaction will mean a 
decrease in ctinipetition. Katlier than single-line efticiency for 
Indianapohs. the Propo.sed I ransaction vvill mean inefficient and 
ct)slly trackage and switching arrangements. Rather lhan fresh 
t)ppt)rtunities ftir imprt)ved transportation t)ptions and resulting 
economic growth for Indianapolis, the Prof)osed I ransaction will 
mean lt)st opportunities ftir imprt)ved tran.sportation t)ptit)ns and 
resulting ect)nomic harm. 

(1-6 at 2. 

Cl claims that Indianapolis vvill bect)me a "one railroad town" becau.se NSR will not be 

able to effectiv elv ct>mpete in Indianaptilis Id at 3 I he anangement between CS.X 1 and NSK 

precludes NSR Irtim providing direct service lo the 2-to-l shippers, does nt)t give NSR "any 

ctmtractual rights regarding access tt) specific trackage" in Hawthorne ^'ard. gives CSX I the 
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"exclusive conlrol ofthe management. i>peratii>n and maintenance t)f the trackage Worn Muncie 

and l.afayette, as well as the trackage al Hawthorne Yard. *** |d|oes not require (CSX f ) to 

dispatch (NSR) trains equally and vvitht)Ul prejudice" and significantly circumscribes the 

"number and scope of Indianaptilis customers (NSR) will actually be allt)wed to serve..." Id at 

4-5, 

IPI. expresses similar concems over the serious loss of competition in Indianapolis in 

general and ftir ils two plants in that city in particular. .S'tr I&PL-3. IPL demonstrates that both 

Peny K and Stout are 2-lo-l destinations. In .st) doing. IIM. explains that the Primary 

I ran.sactitm: 

will nt)t imprtive the ctitnpetitive environment ftir railrtiad service 
lo IPL in Indianapolis. On the contrary, it vvill diminish IPL's 
competitive optit)ns. (NSR) wiil enter the lndianapt)lis inarket at a 
significant disadvantage. It cannot realistically expect to compete 
with (CS.X I ) on equal terms With only tiverhead trackage rights, 
(NSK) will not be able lo offer IPI. .service ctimparable It) that 
available tt)day frt)m (CRC) I ven wtirse. (NSR) has not even 
considered what service il will be able to offer IPL in 
Indianapt)lis.... 

1&PL-3 at 5. 

IPI is supporting ISRK's Respt)nsive .'\pplicalit)n because the trackage rights ISRR seeks 

t)ffer the t)nly effective st)lulit)n lt)r preserving IPl.'s cunenl two rail canier ctimpetilion at the 

Perry K and Stout Plants .See Weaver K V S. at 2 and 16. ISKK-9. Crowley K V S. at I . lSKR-9, 

Citizens (las & Coke I Uility ("Citizens") points out that Indianapolis is the twelfth largest 

metropolitan area iii the Nation and the largest not hav iiig any direct access to navigable waters. 

It IS deeply concerned t)ver the further loss t)f rail compelilion in Indianapolis. Citizens notes 

that the arrangement between NSR and CSX I "offers not even the appearance ttf true 
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ct)mpetition but is in any objeclive sense, an illusitin." Comments and Supptirting Ivvidence t)f 

Citizens, dated October 21. 1997. at 3. 

Shell Oil ('t)inpany and Shell Chemical ("ompany ("Shell") opptise the Primary 

Transactitm because t>f their ctincerns t)ver "service deterioratitin. acceleratitvn tif rate increases, 

and a ctiiitinued decrease in railrt)ad ct)mpetition." SOC-3 at 2. Meeause the arrangement 

between CSX I and NSK in lndianapt)lis is inadequate. Shell seeks to have lndianapt)lis declared 

an "open" area. Hall V S. at 16. SOC-3. 

Other shippers in the Indianapolis area are equally concemed over various 

anticompetitive elleels ofthe Primary 1 ran.saetion. for example. Savage Industries Inc., 

("Savage") supports ISKK's requested trackage rights between Indianapolis and Crawftirdsville 

becau.se rail lran.spt)rtalion is vital tti its success. Savage explains that ISRR's requested 

etindititms will maintain cunent rail competition and guarantee service in the event of problems 

such as tht)se currently experienced in the west. (A copy of Savage's letter to the Mtiard is 

altaehed as Lxhibit I.) (irain Prt)cessing Corpt)ration ("(iPC") is cunently constmcting a new 

plant on the ISRR south of Indianapolis. ()ne ofthe primary reasi>ns it selected this site was to 

gain access to ("lass I railroads, particularlv ('R('. for movemenis to the ea.st and northeast. CIPC 

maintains that ISRR's requested condiiions are iKces.sary to preserve rail ctitnpelilion in the 

Indianaptilis area and avert pt)tential service prt>blems such as thtise experienced in the west. (A 

copy t)f (IP( s lettei lo ihe Mtiard is attached as Exhibit 2.) Indy Railway Service Corporation 

also siippt)rts ISKK's requested Irackage rights to preserve rail ctimpelition for itself and the tither 

shippers m the Indianaptilis area that vvill become captive to a single rail canier. (A ctipy of Indy 

Railway's letter to the Moard is attached as l xhibit 3.) 
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As the abtive summary t)f evidence demonstrates, there is deep and widespread ctincem 

t)ver the significant reduction of rail service in Indianapolis and the sunounding area. This area 

by far contains the mtisl 2-to-l shippers and presents the Moard with the most serious and 

pervasive ct)mpetitive issues fhe anangement between CSX I and NSR will not by any stretch 

t)f the imaginatitm maintain the ct)tnpetilive status quo in the Indianaptilis area, as Primary 

Applicants would lead the Mtiard to believe. It is painfully tibvitius lhat. in carving up CRC". 

CSX I and NSR have relegated Indianapolis and the surrounding area lo the complete and 

exclusive domain tif CSX I 

THE PRIMARV I RANSA( TION WILE FINAN{ lALLY 
HARM ISRR ANI) IMPAIR ITS ABILITY 

r o PROVIDE ESSEN I IAL SERVK ES 

ISKK vvill Itise apprtiximately $1.5 million in annual grtiss revenues if the Primary 

'fransactitin is approved without lhe conditions requested bv ISKK. I he fiss t)f about 17 percent 

of its revenues would have a devastating effeci on ISKK ISKK would immediately have to 

reduce costs bv tenninating service on the marginal segment of ils rail .sy.stem and pt)ssibly 

increasing rates for its remaining shippers I hese cost-saving measures will undoubtedly lead to 

further traffic losses. 

Ill 199(>. ISKK generated grtiss revenues of over $1 5 million frtim traffic handled tti IPL's 

Perrv K .ind Stout Plants 1 hat same year ISKK's total gross revenues were apprt)ximately $9 

million. Neumann V S at 3-4. lSKK-4 Since ils inception. ISRR h JS been compelilive ft)r coal 

movemenis to I'errv K and Stout Post-1 ransaction. Perrv K and Stout will bectmie captive lo 

CSX I and its subsidiary, the INKI). and ISRR will be foreclosed from serving either tif these 
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plants. Consequently, all revenues ISRR has enjt>yed from coal movements to Indianaptilis wil! 

be tliverted to CSX I and ils subsidiary. 

I hese traffic diversitins will force ISRK tt) cover its fixed ctists from a declining traffic 

base Ihereby increasing its per unit ctist which would have It) be passed tin to its retnaining 

customers fhese increa.sed unit ctists will have a dt)wnward spiraling trend. As the per unit co.st 

ftir ISRK's service iiKreases. stime t)f ISKK's remaining custt)mers wtiuld be ft)rced tt) switch to 

other transpt)rtation modes or gt) out t)f business, which, in turn, would t)nly lurther increa.se 

ISKK's per unit ctist and drive away additional customers. 

ISRR's concern t>ver the downward spiraling effect tif the prtijected traffic Itis'cs is 

confirmed extensively in ectmomic literature and was recognized by the Mtiard's predecesstir. Il 

is almost universally accepted lhat the rail industry exhibits substantial economies tif density." 

Consequently, as a railroad's traftlc volume declines, ils unit cost increases. i:conomies of 

density arise, in part, fiom the fact that railrtiads have relatively high fix«*d co.sts. As these ctists 

are spread ov er a declining amount of traffic, the unit ctist of providing service increases. While 

unit variable costs generally vary inversely with traffic vt)Iumes. the changes are nt)l neces.sarily 

immediate or prt)pt)rtional with the changes in traftlc volume. ISKR is essentially a single north-

st)ulh rail line. ISKR. iherefore, canntit abandon any di.screte section of its mainline without 

jeopardizing the loss of additional traffic. I he major cost savings ISRR could immediately 

achieve, such as significantly reducing maintenance expenditures, wtiuld ultimately be 

^'Coal Rate (.iutdelmes - So.umwtdc. I I C C 2d.^20..^T| (I98.'i). I rnst R Herndt. Ann I Friedlaender. Judv-I r 
Wang Chiang, and Christopher A Vellturo. ('i)\t l-.fti-ci\ o/ Mergers and l\-rc^ulaiiiin m ihc I ' S Roil Industrv 4 
l he Journal ot I'roducliviiv Analysis 127 (199;?). A Harbera, C M (irimm. K A Phillips, and L.J Scl/er. Railroad 

( in/ Siruciurc KcviMicd Journal ol the I ransponation Research I t)rum. Vol 28. No I 2.^ (1987) 
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ctiunterproductive. Moreover, ISRR's major expense, p.aying principal and interest on the 

acquisititin cost tif the rail systen in 1992. cannot be avoided 

Wilh the permanent Itiss t)f the IIM. ctial Iraffic It) Indianaptilis, the northem most section 

of ISRR's rail system - between mileptist 17. near Mooresville. Indiana, and milepost 6. at 

Indianapolis - would be rendered unprofitable. 1 he IPL's Indianapolis ctial traftlc has enabled 

ISKK prtifitably tt) t)perate this 11-mile segmeni. I here is nt)t sufficient lt)eal and t)ther overhead 

traflic on that segment, hovvever. It) ect)nt)tnically justify ISRR's ctinlinued operalitm of lhat 

segmeni 1 herefore. vvith the loss ofthe Indianapolis ct)al traffic, the mt)st i.mmediate cost 

.savings ISRR ct)uld achievi.- with the least disruptive elfect on ils t)verall financial siluatit)n 

wtiuld be tt) abandtin the 11-mile segment. .See Neumann V S. at 4. ISKK-4 I he abandonment 

t)f lhal segment, however wtiuld .sever ISRR's ties tt) lndianapt)lis. which would further reduce 

rail service lo that city and leave shippers located on that segment without rail service. 

I he $1.5 million rev enue Iti.s.ses prtijected by ISRR are a direct result of traftlc diversions 

lo CSX I and its subsiiiiary. I he abandtmment tif the 11-tniIe segment vvould result in further 

revenue Itisses from t'le local and other t)verhead Iraffic currently handled over lhat line. 

On rebuttal. !'ritnary Applicants raise Ihree cursory arguments in resptinse It) ISRR's 

es.sential service case, f irst, they claim that ISRR will be able It) ct)ntiiiue moving coal to 

Indianapolis under existing contracts. CSX 'NS-176 at 6̂9 Primary Applicants' own citations to 

those contracts ctmfirms the absurdity of their argument. ,See Id at 54-55. As ISRR and tither 

parties have demtinstrated. post- fransactitm. ISKR vvill be ctnnpetitively foreclosed from serving 

IPL's plants in Indianapohs. Second. Pnmary .Applicants claim lhal the use of 1996 revenue data 

is i.iisleading because ISKK lost the Stout traftlc lo INKI) in 19t)7. CSX/NS-176 at 370 While 
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ISKR lost the Sttiut traffic lo its ct)mpelilt)r, the INRD. last year lhrt)ugh markei place 

ct>mpetititin. under cunent ctimpetitive condititms ISRK is able to recapture all or part t»f that 

traftlc. Once CSX I replaces CRC" in Indianapolis, however, ISRR will be pemianently 

foreclti.sed frtim handling any future Sttiut traffic. 

1 bird, Pnmary Applicanis allege that ISRR dties ntit prtivide any essential rail service 

because six ofthe seven shippers on the segment ISRR wtiuld be forced tti abandon can use 

trucks. Id. I heir argument, however, is based ttitally on the mischaracterization of ISRR's 

disctwery responses. In resptmse to CSX I and NSR intenogatories. ISRR identified seven 

shippers lhal wtiuld Itise rail service if ISRR is ftirced to abandtin its rail line north tif mileptist 

17. (Relevant ptirtions tif ISRR's di.scovery responses are attached as Exhibit 4.) In response to 

their subsequent question wheiher tti ISRR's knowledge any tif these "shipper's .shipments...ever 

moved by truck". ISRR resptinded in the affirmative ftir six ofthe seven shippers The question 

CSX I and NSR asked and the tine ISRR answered was wheiher these shippers ever used trucks 

ftir any shipments and ntit whether the traffic ISRR handles ftir these shippers could move by 

truck. In any event, Mr. Neumann explains lhat tmly tine tif the shippers identified ctiuld 

substitute trucks It) move the Iraffic now handled by ISRK Neumann R.V.S at 16. ISRR-9 

I he essential services prtwided by ISRR are further confirmed in the letters attached as 

i:xhibits 2 and 3. Indy Railway, which is located tin the line segment ISRR would be forced to 

abandtin. is a heavy railcar repair facilily. Il ships and receives raiicars nationwide and ptirtrays 

ISKK as its "umbilical cord" to the markets that il serves (IPC is ctmstmcting a new plant tm lhe 

ISRK and is ntii tme tif the seven shippers identified by ISRR. Nevertheless. (IPC" demtmstrates 

thai trucks are ntit a viable altern;itive ftir Itmg distance transportation If ISRR is forced to 
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abandtin the northern segment of its line, (jPC will Itise essential rail service ftir roulings through 

India.iapolis. which will greatly reduce, if ntit eliminate, its ability to compete in the market. 

ISKK is aware tfat in the past decade and a half the Moard and its predecesstir have 

focu.sed on the preservation of essential services and not on the survival t)f caniers i:ven though 

ISKR believes that it has fully met the Moard's "essential .service" standard. ISKK nevertheless 

urges the Moard to give heightened attention to the plight of small raihoads in the cunent 

envirtinment, (iiven the ever diminishing number of Class I railrtiads and the ctmcentratitin of 

market ptiwer. ISKK believes that it is incumbent tm the Mtiard (t) brt)aden its analytical 

perspective tti ctinsider the survival and finaiKial viability of small carriers, as well as the 

survival tif the shippers that rely tin their service. It is well established that an agency "faced 

with new developments or in reconsideration ofthe relevant facts and its mandate, may alter its 

past interpretation and overturn past administrative rulings and practice." American Trucking 

A,\.s'ns y. Alchi.son Topeka .Santa Fe Ry, 387 U.S. 397, 416 (1967). 

I HE T U \ ( K A ( ; E R I ( ; H IS I S R R S E E K S M E E T A L L 

OF I HE BOARD'S ( ()NI)ITIOMN(; ( Rl l ERIA 

I he trackage rights ISKK seeks are designed to ameliorate the anticompetitive 

con.sequenees ofthe Primary fransaction in the Indi.inapolis area. If granted, the trackage rights 

wtiuld enable ISKK to preserve rail ctimpelition at IIM s Perry K and Stout Plants and for other 

affected shippers in Indianaptilis and the surnmnding area. , \ l the same time, the revenues ISRR 

would derive frtim the trackage riglits operations wtiuld allow ISKR to continue prtniding 

shippers tin its system essential rail services. 
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As pievitiusly noted, the Moard has broad authority to imptise ctindilitins on its approval 

of transactions. I he Mtiard has an affirmative duty It) imptise such conditions as are necessary to 

insure that a transactitm before it is in the public interest. .S't'c Allanltc ( oast line R ( 0 v 

United Stales. 48 I .2d 239. 244 (W.DS.C. 4th ("ir. 1931). (;//'</ 284 U.S. 288 (1932) I he Moard 

"is not intended It) be a passive arbiter but the guardian tif the general public interest.' with a 

duty to see that this interest is at all times effectively protected. " Lamoille I alley R R v I('(', 

711 l-.2d 295, 322 n 55 (DC. ( ir. 1983). 

ISRR's requested Irackage rights satisfy each ofthe criteria for imptising a public interest 

ctmdition and a ctindilion designed tt) preserve es.sential services. ISKR has demonstrated lhal 

the Primary fransactitm will have anticompetitive ctmsequences anil threatens harm tti the public 

interest in Indianaptilis and the surrtiunding area. Consequently, the imposition of public interest 

condititms is warranted. 

In its Resptinsive Applicalit)n. ISKR demtinstrated that the requested trackage rights are 

operationally feasible On rebuttal. Primary Applicanis raise no operational challenges tti ISKK's 

prtiptisal lo serve the Perry K and Sttiut Plants. C S.X NS-177 at 518-21. I heir lack tif criticism 

is not surprising, since ISRR's prtiposed service tti the two IIM. plants is more efficient and 

tiperalitinally far superior to the CSX 1-NSR prtiptisal. .See Weaver R.V.S. al 19. ISRR-9. 

CS.X I Witness Orrison raises a few inetinsequential opeiatitmal concems about the other 

conditions ISRR seeks. Meeause ctial is the pnmary commodity ISRR moves over its rail line. 

Mr ()rris(in expresses a c:incern over ISRR's ability tti handle other commt>dilies. As explained 

by Mr. Neumann. ISRK handles a diverse range of ctimmtidities. including .steel corn, stiy beans, 

fuel oil. potash, fertilizer, plastic products, brick, ammonia, rail ears, lumber products, sugar. 
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I PC. sunfiower, aluminum scrap, melhantil. and canned vegetables. Neumann R.V.S. al 14. 

ISRR-9. With respect to the requested trackage nghts between Indianaptilis and Shelbyv ille. Mr. 

Orn.son is concerned lhat ISRK's t)peralit)ns wt)uld add an interchange and delay traffic by at 

least one day. ISKK would be able to serve shippers on lhal line tin a one-day round trip basis 

becau.se Shelbyville is only 30 miles frtim Indianaptilis. (iiven the limited volume of traffic tm 

that line. ISRR tiperalitins would ntit cause any delays or interference With respect to the 

prt)pt).sed t)peratit)ns to Crawfordsville, Mr. Onison is concerned that the addition t)f ISKR would 

cause interference and unnecessary complications for traffic t)n the Crawfordsville line, fhere 

are currently iwt) freighi carriers tiperaling t)ver the line It) Crawft)rdsville. and because ISRR is 

simply seeking lo replace the purptirted NSR tiperations. there will continue lo be tmly two 

carriers on the line post-1 ran.sactitin. Mr. Onison generally complains about additional 

ctimplexities of adding a Irackage rights carrier, fhese ctmcems. however, are generic and 

w tiuld apply iti any grant of trackage rights. As Mr. Orrison well knows, trackage rights are 

ubiquitous, with railrtiads t-.perating fiver one another daily. I lis concems apply It) all trackage 

righis t)peralions and are surmtiunled daily by CSX I" and other railroads. 

ISRR's requested trackage rights are specifically designed to eliminate the competitive 

harm threatened by the Primary fransaction in Indianapolis and the sunounding area. My 

gaining direct access to IPI's two Indianapolis plants. ISRR vvould be able to preserve the two 

rail carrier competition tht)se plants currently enjov. I he remainder of the requested conditions 

vvould enable ISRR to offer the general shipping publie in the Indianaptilis area a competitive 

tiptioii ttl C S.X I . which will be lost when C RC exits this markei. As previously shown. NSR's 

abilitv to ctimpete in this market is illustiry. If granted, the trackage righis ISRR seeks would 
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enable ISRR to provide the shipping public in this area meaningful and effeclive rale and service 

competititm. 

I iiially, ISRR's requested trackage rights are in the public inierest and would not be 

detrimental tti the Primary fransaction. Instifar as Indianapolis and the surrounding area are 

ctmcerned, the Mtiard's balancmg test is quite simple. Primary Applicanis have demonstrated 

few. if any. public benefits in this area Not tmly are there mi public benefits to speak t)f. ti.e 

Primary fransaction, if unconditionally apprtived, would result in substantial public detnments 

to shippers in the Indianapt>lis area in the form tif increased transpt>rtatitHi ctists and less efticient 

routings. On lhe tither hand, the general public in the Indianapolis area would derive significant 

benefits from the condiiions ISRR seeks ihrough improved service and the preservation of rail 

ctimpetilitin in the area. Al the same time, the conditions wt)uld nt)l detract in any material 

respect frotri the public benefits CSX I and NSK expect tti achieve from the Primary I ransaction. 

CSX f and NSR claim etillective public benefiis of nearly $1 billion a year. .S'tv C SX/.NS-18 al 

2. fhe requested ctmditions wtiuld simply enable ISRR tti ctmtinue ctimpeling for the IPL traffic 

and po.ssibly attract sotne addititinal traffic frtim service U) shippers titherwise losing ctimpetitive 

rail service in the Indianaptilis area 

1 he criteria ftir imposing "essential service " condiiions. as set forth al 49 C.l .R. 1180.1 

(d)(1). have already largely been etnered. first, the requested trackage rights to serve the Perry 

K and Sloul Plants ,ire directly related to ISKK's prtijected financial losses and the resulting loss 

of essential services on the ISRR vail system. If those conditions are granted. ISRK would be 

able ttl ctinlinue competing for thai Iraffic and provide ISRK the opportunity lo earn sufficient 
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revenues so that it can ctmtinue providing efticient and economical service to its on-line 

shippers. 

Second, the requested trackage rights are designed to enable ISRR's rail-dependent 

shippers to receive adequate service. If ISIIR is able to retain the IPL Iraffic tir gain new traftlc 

in the Indianapolis area. ISRR will remain a viable canier and will be able to continue serving its 

customers, fhird, as explained abtive, the requested trackage rights are operationally feasible 

and would not pose any operaiing tir tither problems for CSX I and NSK. f ourth, as already 

demonstrated, the requested rights would not frustrate the ability of Primary Applicants to 

achieve their anticipated public benefits. 

CONCLUSION 

For the foregoing reasons. ISRR respectfully urges the Board to ctindilion the Primary 

1 ransaction by imposing the irackage rights sought by ISRR. 

Respectfully submitted. 

KARL M 0 R I : L L 

Of Counsel 
MALL JANIK LLP 
1455 I- Street. N.W. 
Suite 225 
Washington. D.C. 20005 
(202)638-3307 

Atltirney ftir: 
INDIANA SOUTHERN 
RAILROAD. INC. 

Dated: februarv 23. 1998 
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EXHIBITS 



F X H I B I T 1 

Kevin A. Hall 
Senior Vice President i 
General Manager 
Industnal 4 Rail Services 

December 18, 1997 

Savaga Induatriaa Inc. 
5250 South Commerce Drive 
Suite 200 
Salt LaKe City, Utah 84107 
(801) 263-9400 
(801) 261-6677 FAX 

."Vlr. Vemon A. Williams 
Secretary 
Surface fransportation Board 
1925 K Street. N. W. 
Washingtt)n. D.C. 20423-0001 

STB FINANCE DC3CKET NO. 33388 

CSX CORPOR.XTION W D CSX TRANSPORTATION. 1 NC. 
\ n l ^ l -n i k- SOI'THI-KN CORPORAUON AND 

NORFOLK SOI" rHFRN RAIL .V \Y COMP ANY 
-CONTROI. ANI) OPFRA riNC LFASHS ACRFFMFNTS-

C(0NRAIL IN^". ANDCONSOLIDAI FD RAIL CORPORATION 

STB FINANCi: D 0 C K I : T NO. 33388 (SUB-NO.76) 

INDl.XNA SOL n i l RN ICMLWAV COMl'.\NY 
- T R A C K A G F : R I G H T S -

C S X T R A N S P O R T A T I O N . INC. A N D I:SI)LAN.\ R A I L R O A D C O M P A N Y 

VHRIFIF:D SfAIEMLNT 
OF 

KFVIN A. liAIT, 

My name is Kevin .A. Hall. Seniisr Vice Presidem t'or Savage Industries Inc. My business 
address is 5250 South Ctimmerce Drive. Suite 200. Salt Lake City. Utah 84107. My 
responsibilities include gereral management of rail operations vvhich include rail property leases 
and rail equipment leases, .is well .is arranging forcarliiad shipment. 

Savao'* Industries Inc is a mu!tinio>lal transportation companv with o\er 4i) million tons ot 
products managed annuallv a :.u;::'•. KvMte.i on CONRAIL in Indianapolis. Rail 
transponat.on is a vital facto.-- h- :i:e Micces> . ! our business :u-; we ship anJ receive over 200.(J00 
carloads annuallv. 

/•/(< M.itcii.ii - ;i n: lta'i-.p -rLition ^l^f^^/;^ i i>inf\iin 



Mr. Vemon .A. Williams 
Page 2 
December 18, 1997 

The multimodal transportation business is highly competitive and economic survival is directly 
related to availability of responsive transportation service at competitive rates. 

In summation, we request the Surface Transportation Board to grant the trackage rights requested 
by the Indiana Southem Railroad (ISRR) to, from and between Indianapolis and Crawfordsville, 
IN. We believe the ISRR trackage rights will maintain competition, provide my company with 
long-term economic security, and guarantee rail transportation in the event of service problems 
such as those experienced recently in the west. 

I , Kevin A. Hall, declare under penalty of perjury that the foregoing is true and conect. Further. 
I certify that I am qualified and authorized to file this verified statement. 

E.xecuted on December 18, 1997. 

Sincerelv, 

Kevin A. H all 
Senior Vice President 
and General Manauer 



KXIIIBIT2 
Where Grain Processing Corporation 

Innovation Oregon street 
Uuscatlne, latum 52761-1494 USA 

Phone J19 264-4211 
Comes 

9{aturalXy 

January 6, 1998 

Mr . vemon A. Wi 1.1 i dinfi 
S ecretary 
Surface Transport at: ion Board 
192^ K S t r e e t , N.W. 
Wa3hingt:on. DC 20423- 0001 

STD FINANCE DOCKET NO. 33 3 88 

CSX CORPORATION ANH CSX TKANSPORTATION. INC. 
y(?pFOI.K SQUTHBR̂ j CORTOKATiON AND 
NORFOLK SOUTHKRN RAILWAY COMPANY 

-CONTROI. AND OPERATING LEASES/AGREEMENTS-
CQNRAIL INC. AND COtJSOL 1OATKD RAIL CQRP0RA7T0N 

STB FINANCE DOCKET NO. 'Jj:j88 tSUB-NO.76) 

INDIANA SOUTHERN RAILWAY COMPANY 
TRACKAGE RIGHTS-

CSX TRANSPORTATION, INC. ANI) INDIANA RAI INROAD COMPANY 

VERIFIED STATFJIENT 
OF 

ROBERT J . WILLIS 

My name i s Robnrt J . W i l l i s , Vice President ot T r a n a p o r t a t i o n f o r 
Gra in Processinq Corpord t ion . My bucine.ss address i s IfiOO Oregon 
S t r e e t ; Muscat ine , IA 52761. i have held my p o s i t i o n t o r s i x 
(6) y e a i s and my r e s p o n s i b i l i t i e i s inc lude n e g o t i a t i o n of r a i l 
c o n t r a c t s , r a i l p roper ty leases and r a i l equipment leases, as 
w e i l as a r r a n g i n g f o r car load shipmonts. 

Gra in Process ing Corpora t ion i s a corn wet m i l l i n g company 
l o c a t e d i n Muscatine, lowa. Wo are c u r r e n t l y c o n s t r u c t i n g a new 
p l a n t near Washington, Indiana, on the Indiana Sotithern R a i l r o a d . 
One o t the p i imary reasons f o r s e l e c t i n g t h i s s i t e v/as the r a i l 
t r a n s p o r t a t i o n a l t e r n a t i v e s o f f e r e d by connections the Ind iana 
Southern had w i t h Class i r a i l r o a d s . One of these vvas C o n r a i l i n 
I n d i a n a p o l i s f o r our customers i n the east and no r theas t . By 
a l l o w i n g the Indiana Southern's request to r trackage r i g h t s you 
w i l l assure c o m p e t i t i o n tor the f u t u r e through t h i s l a rge 2 t o 1 
s h i p p i n g coiTOTunity of I n d i a n a p o l i a r i d i t s surrounr ' ing a rea . 

Tho g r a i n business i s h i g h l y compet i t ive ond economic s u r v i v a l i s 
d i r e c t l y r e l a ' n d to a v a i l a b i l i t y of responsive t r a n s p o r t a t i o n 
s e r v i c e a t c o m p e t i t i v e ra tes . Long distance t r u c k t r a n s p o r t a t i o n 
i s n o t a v i a b l e a i t e m a t i v e due to volume shiprr.cnt r equ i rements . 



Where 
Innovation 

Comes 

9{aturaUy 

Grain Processing Corporation 
1600 Orugon Street 

MuacMUne. lowM 527ai-U»4 USA 
Pt>on»S19-294-4211 

Page 2 

The loss of r a i l service options would be detrimental to our 
business as we are dependent on the cost effectiveness of r a i l 
shipments, especially over long distances where trucks cannot 
compete. Without these options, our a b i l i t y to compete i n the 
current market would be greatly reduced i f not eliminated. 

Furthermore, we have seen the manner in which customers 
throughout the country have been affected by service problems 
r e s u l t i n g from recent r a i l r o a d mergers in the westem United 
States. Given this scenario, we feel the value of a viable 
a l t e m a t i v e after the Conrail acquisition i s evident. 

i n sununation, we request the Surface Transportation Board to 
grant the trackage rights requested by the Indiana Southern 
Railroad (ISRR). We believe the ISRR trackage r i g h t s w i l l help 
maintain competition, protect my comî any and others from 
p o t e n t i a l post-merger rate increases, and guarantee r a i l 
transportation i n the event of service problems such as t;hose 
experienced recently i n the west. 

1, Robert J. W i l l i s , declare under penalty of perjury that the 
foregoing is true and correct. Further, I c e r t i f y that I am 
q u a l i f i e d and authorized to f i l e this v e r i f i e d statement. 

Executed oi: January 6, 1998. 

Sincerely, 

GRAIN PROCESSING CORPORATION 

Robert J. W i l l i s 
vice President Transportation 

RJW/bc 
bcc Mr. Phil Wilzbacher, Director ot MarXeting; Indiana Southern Railroad; 

PO Box 158: Petersburg, IN 47'jf)7 



I XHIBH 

I N D Y R A I t W A Y S t R V l C E C O B P O « * T I O N 

T»l»flhfln»-. JIT ( N 

Febnuiy3. 1998 

Mr.Vemon A. WiUianui, Secreury 
Surftcc TVansport»tion Board 
1925 K- Strea, N W 
Wishingfoii. D.C. 20423-000) 

STB EINANACt DOCKItT NO 33388 

r«:YrORPORATT0NAMJ> CSX XBAMSPQBIAXlpN. IN^L 

N0«Fi2lX_SQjaii£&NJiAU/WAYi^^^ 
. QKrmni AND QPIJlATmGiJSASrmC'REEMENTS; 

STB FINANCE DOCKEI NO 33388 (SUB-NO. 76) 

INDIANA .SOUTHERN RAHIROAD, INC 
- TRACKAGE RJCiH-pS-

CSXITOVNSPORTATION. INC. AND INDIANA RAILROAD COMPANY 

Dear Mr. WnUjom 

Mv name is Calvin T Moms. Prcodcnt md n̂ vn« of Indy IUJw«y S«%ic« Coi^tkm 
IcLed It 6111 We« H«ini Avenue. Indi-MpolL., Indua.. 4624T Tbe m«l « ld«« « 
P 0 Box 42331, lndi«i«poU«, IndiaaA, 46242-0331 

huly Raihvay S«vic« CorporitioB U • heavy riflcu rq>alr fcoffity, spcdaHri"! « oP«J«P 
cJhopper cars and covered ioppcr oars. bave b«- m bnanew -nec 1974 uid at 
S ^ p r ^ t iMcatiou since a.e «rv«i hy TTic Indiana Southern R*ilro«i at n.lo 
pott eigju (8) OP the southwe* aide of Indiaiupolk 

Tlie custoiaet base of lady Raih**y S«vice Coivo.atiMi is natiomvido with cars oaoving 
J ^ W a t i B ^ o ^ - t h e north «d «.dftoe Nor̂ ^̂  

1? S i k a d Citv Indiana, and CSK at Rvansvillft. Indiana, on the aouth md. Wcalao 
^ S ^ ^ ^ S a S c T a l ^ from The Indian. Southern Kaikoad. originamg « 

r i T a l mme, in U.. nnmed̂ e h fea. The Ind-»a So-than Raflro«l » 



o«u»aWi«acordtothem«k«w.s«v«. Wkboutth«nw»««de«J«ttbepr«e« 

location. 

Olhei local nutasttiM now Min^ CoB^ 

^ Norfolk Southem JUBway. I have twtKc y«»B ' T ' f ^ J ^ ' ^ J ^ A 
L c fiftco. year, scivico N-iAar of theae c^»mcs v«n auflb ft«n con^^on of a 
sbait hoe railroad such aa Th* bdiaBa Southera Railroad 

A, . resuh of tbe dire need foi coiwctilion to «<wUol ratc« and inwe saivtval ^ f ^ * 
tocal I r-jueat th. S«rfko. Tr«upo,t*io« Board to »r«t^e tT«Jaeengh^» 
X ^ l ^ h y T ^ t I n L u Soulham Raihoad a. oatfi.«d i . Ike STB Fhanoe Docket No. 
33188 ( Sub-No 76). 

Thank you for yow wnmAm*»km. 

Sincerely, 

Cstvio T. Moms 
Prwaideot 

CTM/srr 

bcc; Mr. Dick NMonaaa, G«««l Manager 
Indiana Southera Railroad Company 
P.O Don 158 
Petersburg. IN 43567 



FXHIBIT 4 

ISRR-6 
BLFORF. THE 

SURFACE TRAN.SP0RTAT10N BOARD 

S I B f INANCE DOCKET NO. 33388 

CSX CORPORA I ION AND CSX I RANSPORTATION, INC., 
NORIOLK SOin ir. RN CORPORATION AND 
NORIOLK SOUTHERN FCMLWAY COMPANY 

"CON I ROL AND OPERATINti LI-;ASi:S/A(iREEMENTS--
CONRAIL INC. ANDCONSOl IDATi;i) RAIL CORPORATION 

STB FINANCE; DOCKET NO. 33388 (SUB-NO. 76) 

INDIANA SOUTHERN RAILROAD. INC. 
- T R A C K A C I : RKillTS-

CSX rRANSPOR I ATION. 1N( . AND INDIANA RAIL ROAD COMPANY 

RESPONSE OF INDIANA SOUTII' RN RAILROAD. INC.. 
ro I I I I : I I R S I S I : L O I iNTi:RRO(iAioRii:s A N D RI:Q( ESTS FOR D O C L M E N T S O F 

csx AND NORFOLK SOUTHERN 

Imiiana St>uthern Raiiroad. Inc. C lSKR"). licrchy responds to the First Set of 

Interrogatories and Requests tor Production ot Documents ot'CSX and NS' (CSX/'NS-l33). 

served November 6. !'>')?. 

' "CSX" refers culicclivt'ly to CSX Corporation ainl c sx I ransponation. Inc . and NS" refers collectively to 
Norfolk Soutiiern Corporation and Norfolk Souttiern K.iil«.i\ Companv 



3. Describe in detail the basis tor ISRR's "estimates that it will lose approximately 
$1.5 million in revenues annually to CSXT and INRD," as alleged on page 5 of ISRR"s 
Responsive Application. 

Respon^̂ :̂ ISRR projects lhat it will lo.se all revenues eamed from traific handled lor 

Indianapolis Power and Light Company ( "IPL"). Documents responsive to this interrogatory 

will be placed in ISRR's depository. 

4. Describe in detail the basis tor ISRR's contention that "[tihe loss ot"these 
revenues will impair ISRR's ability to perform essential serv ices on its rail line." as alleged on 
page 5 ot ISRR's Responsive Application. 

Response: I he ioss ot the projected revenues will torce ISRR lo reduce costs. The most 

immediate cost savings ISRR would be able to achieve vvould be to abandon its iine nortii of 

milepost 17. whicii would sever ISRR s connection to Indianapolis. I his northern line segment 

would not be protitabie without tiie IPI, traffic that currentiy moves over that segment. If ISRR 

is torced lo abandon that segment, all rail shippers on that segment as well as shippers on other 

parts of tiie ISRR system lhat ship by rail to or over Indianapolis wouid lose raii service. 

5 Identitv aii shippers currently served hy ISRR tiiat ISRR contends would lose rail 
.ser\ ice as a result ot the Proposed I ransaction. 

Ryxponsy: ISRR is continuing to analy/e lhe actions ISRR would need li> lake as a result of lhe 

projected revemie losses .\s explained in the Responsive .Application, one option ISRR has 

considered is to abandon its line north of milepost 17. if ISRR were to take ihis action the 

following shippers would lo.se rail service: 



Trans-City lerminal Warehouse. Inc. 
P.O. Box 42069 4750 Kentucky Ave. 
Indianapolis. IN 46242 

Newcomer Lumber 
149 i:asl High 
Mooresville. IN 46158 

.Ambassador Sleei 
149 Sycamore Lane 
Mooresville. IN 46I5X 

Star Metals 
Illinois Street 
Petersburg. IN 47567 

Indy Railway Service Corporation 
6111 W. Hanna Ave. 
Indianapolis, IN 46241 

Ameriplex Industrial Park 
251 N. Illinois Stieet 
Indianapolis. IN 46204 

(ieneral Shale 
P.O. Box 96 
Sycamore Lane 
Nlooresville. IN 461 Ŝ 

6. lor eacli simper identified in response to the preceding interrogatory , identify: 
a. 1 he specitic physical location, including street address, of each of lhal shippers 
faciiiiies served by ISRR; 
b. I hc annual volume ot tratfic. by car. lhat ISRR has transported for thai shipper 
(.separateiv tor eacii taciiity) from 1995 to the present; and 
c. l he routes, by origin an J destination, ov er vvhich ISRR has transported traffic 
lor that shipper from each facility from 1995 lo the present. 

Response: 

a. See respon.se to interrogatory No. 5. 

b Documents responsive to this interrogatory will lie placed in ISRR's depository. 

c. ''or I rans-Cily l erminal \\ areht)use. inbound traffic is iiandled trom interchaniie with 

( RC at Indianapolis. ( P Rail ,it Bee lli'nter. and CSX at I vansville. I or Newcomer Lumber, 

inbound tr..ffic is handled from mterchange vvitli CRC at iiidianapnlis. For .\mbassador Sleel. 

inbiiund tratfic is handled from interchange with CKC al Indianapolis. NS at Oakland Ciiv and 

CSX â  Evansville. l or lnd\ Raiivv.iy Service Corporation, inbound and i>utbound trattic is 

handled lo and fn ni tlie interchange with CRC al Indianapolis, t S.\ al Evansville. and INRD at 



Swit/ City. For General Shale, inbound traffic is handled from interchange wilh NS al Oakland 

City and CSX at Evansville. Outbound traffic is handled to imerchange with CRC at 

Indianapolis. Ameriplex Industrial Park is currently underdevelopment on the ISRR with the 

intention that companies locating in the Park will have rail service. I-̂ or Star Metals, inbound 

traffic is handled from interchange with CRC at Indianapolis and CS.X al I.vansville. Outbcuind 

traffic is handled to interchange with CRC at Indianapolis. 

7. Identify the amount ot revenue received by ISRR from each ofthe shippers 
identified in response lo the preceding interrogatory for the years 1995. 1996. 1997 or any part 
thereoL 

Response: Documents responsive to this interrogatory will be placed in ISRR's depository. 

For each shipper identified in response to Interrogatory No. 5. 
a. I o ISRR's knowledge, have any of that shipper's shipmenls from any facilily 
served by ISRR ever moved by truck or any oilier mode of transportation not 
involving ISRR at any time from 1995 to the present? 
b If the answer to the preceding subpart is "yes." identify separately with respect 
lo each such facility the alternate transportalion mode or modes by vvhich such 
shipments moved. 

Response; 

a. Yes. except for liulv Railwav Service Corporation. 

b. I he alternate mot'e for each shipper other lhan Indv Railway is truck Vo the best of 

ISRR's knowledge. Indy Railwav's onlv mode ot transportation has been rail. 

9. St^ic lhe volume ot traffic that ISRR Cvnuend.> it vvill lose it lhe .Application is 
approv ed without the conditions ISRR requests: 

a. In total; and 



Response: According lo .Applicants. Indianapolis is by far the largest 2-to-l point created by the 

Proposed Tran.saction. CSX/NS-18 at 548. In addition, the Indianapolis area today is a major 

traffic origination point tor CRC. CSXy'NS-20 at 209. Unlike CRC today, which has a major 

presence in Indianapolis and direct routes to and from indianapolis over which it can provide 

local service. NS will have only a limited presence in Indianapolis, ils routings ti^ and from 

Indianapolis are highly circuitous in relation to the resl ofthe NS system, and NS will not be able 

directly to serve any shipper in Indianapolis or on the rail lines it vvill use to access Indianapolis. 

NS's limited and unduly circumscribed access lo Indianapolis is hardly an appropriate substitute 

tor ('R( "s curreni presence in the area. 

12. Describe in detail the basis tt)r ISRR's contention that "ISRR's customers wouid 
have no iiption other lhan to divert lo (sic) their shipments to Irucks ' if ISRR reduces rail service 
as a result of traffic diversions to CS.X and INRD. as ISRR contends on pages 6-7 ot the 
Responsive .Application. 

Response: Shippers on the ISRR today have two transportation options: they can ship by rail 

over the ISRR or lhey can ship by truck. It ISRR is torced lo reduce or stop service altogether, 

these shippers vvill eiiher hav e U) ship by truck or not ship at all and go out of business, l he 

basis tor ISRR's contention is lhal there is no barge service nearby, air freight serv ice is 

impracticable and these shippers' tratfic is not conducive to being hauled by wheelbarrow. 

13 Define the tenn "neutral and indifferent gatevv;iy serv ice" as that term is used on 
page 9 (it the Responsive .Application. 
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( KRTIFIC ATK OF SKRV IC K 

I hereby certify that on this 23d day ot 1 ebruary. 1998. I caused a copy ot the Brief of 

Indiana Southern Railroad. Inc. (ISRR-10). to be served on counsel for Primary Applicants bv 

Hand Delivery and on Administrative Law .ludge .lacob Leventhal and all other Parties of Record 

by first class mail, postage prepaid. 

Karl Morell 
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