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Indiana & Ohio Railway Company ("lORY"). pursuant to Decision No 12 in this 

proceeding and the Surface I ran.sportation Board s ("S I B" or "Board") Railroad Consolidation 

Procedures at 49 C.F.R. Part 1180. hereby submits its rebuttal in support of IORY"s Responsive 

Application. 

INTRODUCTION 

On June 23. 1997. CSX Corporation ("CSXC"). CSX Transportation, Inc. ("CSXT"), 

Norfolk Southern Corporation ("NSC"), Norfolk Southern Railway Company ("NSR"V C -n'jil 



Inc. ("CRR"). and Consolidated Rail Corporation ("CRC")' (collectively re."?rred to as the 

"Primary Applicants") filed their Railroad Control Application ("Control Application").^ On 

October 21. 1997. lORY filed its Responsive Application seeking overhead trackage rights over 

one section of rail line owned by CSX I and local trackage rights over eight sections of rail lines 

currei.tly owned by CRC and to be acquired either by CSX I or NSR.' Comments addressing the 

anticompetitive effects ofthe Primary Transaction in the State of Ohio were also filed by the 

Ohio Attorney General, the Ohio Rail Development Commission, and the Public Utilities 

Commission of Ohio. 

On December 15. 1997. the Ohio .Attorney General, the Ohio Rail Development 

Commission, the Public U'tilities Commission of CJhio and the West Central Ohio Port Authority 

filed comments in support of lORY's Responsive Application. 

TRA( KA(;F. RI(;HTS REQUESTED BY IORY 

In its Responsive .Application. IORY requested the Board lo condition the approval ofthe 

Primary Transaction by granting IORY trackage rights as follows: 

I (. invii].'ntti-W;ishin],:'on Coun ^̂>ûse 
Overhead trackage nghts between Last Norwood. Ohio and Washington Court 

House. Ohio over the rail line owned bv CSX I 

C SXC and CSX I an- rctcrrcd lo toliectivelv as CSX NSC and NSR are referred lo eollectively a.s NS. CRR and 
CRC are referred to collettiveK as ( onrail 

"In tile Control Application, l'rima.-\ Applicants seek Hoard approval for: (I) tlie acquisition b\ CSX and I.S of 
ctmtrol of Conrail; and (2) the division of the assets of C onrail bv and between CSX and NS (hereinafter referred to as 
the •"IVitnarv Iransaction ) 

lORY's Responsive Application vvas accepted tor consideration hv the STB in IX'Cision No, .̂ 4, served November 
2f). tW7 

^ IORY seeks v>verhead trackage rights between Washington Court House and Cincinnati w ith the right to connect at 
Midl-ii.vJ Citv vvith |( )RY s < Ireenticid branch 



2. Monroe-Middietown 
Local trackage rights between Monroe. Ohio and Middletown. Ohio ever the rail 

line currently owned by CRC and to be acquired and operated by NSR. 
3. Sidney-Ouincv 

Local trackage rights between Sidney. Ohio and Quincy, Ohio over the rail line 
currently owned by CRC and to be acquired and operated by CSXT. 

4. Sharronville-Columbus 
Local trackage rights between Sharronville. Ohio and Columbus. Ohio over the 

rail line currently owned by CRC and to be acquired and operated by NSR. 
5. Cjuincy-Marion 

Local trackage rights between Quincy. Ohio and Marion, Ohio over the rail line 
currently owned by C RC and to be acquired and operated by CSXT. 

6. I ima-Fort Wavne 
Local trackage rights between Lima, Ohio a,nd Fort Wayne, Indiana over the rail 

line currently owned by CRC and to be acquired and operated by CSXT. 
7. Lima 

Local trackage rights over CRCs Erie track in Lima, Ohio. 
8. Quincy-Marvsville 

Local trackage rights between Quincy. Ohio and Marysville. Ohio over the rail 
line currently owned by CRC and to be acquired and operated by CSX I . ' 

SUMMARY OF REBUTTAL EVIDENC E 

Included in this filing is the Rebuttal Verified Statement of Mr. Michael Burkart, the 

Senior Vice President and Cieneral Manager oi IORY. Mr. Burkart. who previously testified in 

this proceeding, responds directly to the Rebuttal Verified Statetiients of Michael Mohan, John 

I . Moon, I I . and John W. Orrison. 

Mr. Burkart explains that, contrary to the Primary Applicants" assertions, the 

Washington Court House-Cincinnati trackage rights over the CSX 1 line are not sought to coTcct 

a pree;(isting condition or provide a windfal' to IORY. I hese trackage rights are necessary to 

' A< Middletown. IORY seeks to connect with CSXT and lORVs existing trackage rights through Middletown over 
the CR( line between Spnngfield and Cincinnati. 

'' The Quincv to Ridgewav portion of this line is included in the Quincv to Marion trackage rights request. 
Consequentiv. if IORY is granted the Quincv-Marion request. IORY would onlv need trackage rights between 
Ridgewa> and Mar>sville. 
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alleviate the added congestion and expected increased delays to IORY in the already congested 

Springfield to Cincinnati corridor as a result ofthe 7.2 additional trains NSR expects to move in 

this corridor. In his statement. Mr. Burkart refutes Priniary Applicants" contention that there is 

little risk to IORY"s losing its time-sensitive traffic moving in this comdor by pointing out that 

CSX I and NSR are highly competitive for this traffic and have a strong incentive to delay IORY 

trains in order to cause the traffic to shift to Primary Applicants. Mr. Burkart explains that recent 

delays have already resulted in some loses and the added congestion will undoubtedly lead to 

further IORY traffic losses to either CSXI or NSR. 

Mr. Burkart also refutes Primary Applicants" attempt ;o attribute the delays to IORY and 

an August lightening strike in CSXT's Cincinnati Queensgate Yard. He demonstrates that the 

delays preceded the lightening strike and only coincidentally improved after lORY's Responsive 

Application was filed and that IORY crew and power shortages occurred only because ofthe 

CSX I-induced delays and unauthorized use of IORY power. 

In his statement. Mr. Burkart demonstrates that the altemate route via Washington Court 

House is not as unattractive as Mr, Orrison makes it out to be. While that route is somewhat 

more circuitous and contains a few speed restrictions. lORYs use of that route under current 

conditions would add only one and one-half hour to KJRY"s transit times. Moreover, with an 

expenditure of less than $2 million this altemate route could be made comparable to lORY's 

current route over the congested CRC line. 

Mr. Burkart also explains the added delays the Primarv' Tra.isact- »n will cause to traffic 

mo\ ing to IC)R '̂"s Mason branch and the need for the 5-mile trackage rights between 

Middletown and Monrt>e in order to keep that branch economically viable. He goes on to 



demonstrate that the 2-to-l shippers in Sidney will n jt receive competitive service from the 

limited rights being granted to NSR. Finally, Mr. Burkart refutes the contention that the 

requested trackage rights will interfere with CSXI operations. 

Respectfully submitted. 

KARL MORELL 
Of Counsel 
BALL JANIK LLP 
1455 F Street. N.W. 
Suite 225 
Washington, D.C. 20005 
(202) 638 .3307 

Ailtorney for: 
INDIANA & OHIO 
RAILWAY COMPANY 

Dated: January 14. 1998 
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REBUTTAL VERIFIED STATEMENT 
OF 

MICHAEL BI RKART 

My name is Michael Burkart. I am Senior Vi.c President and Cieneral Manager of 

Indiana & Ohio Railway Company (IORY). I previously submitted a verified statement, dated 

October 17. 1997. in support of lORY's Responsive Application in this proceeding. My 

qualifications are set torth in that statemenl. 1 am submitting this rebuttal verified statement in 

response to the v erified statements ol Michael Mohan. John 1. Moon. II . and John W. Orrison 

contained in Applicants' Rebuttal filed 'in December 15. 1997. 

In mv initial statement. I explained that IORY was seeking conditions in this proceeding 

to remedy two problems that will be caused or exacerbated by the control of Consolidated Rail 

C\»rporation (CRC) by CSX I ransportation. Inc. (CS.X 1) and Norfolk Southem Railway 



Company (NSR). I pointed out that IORY is experiencing significant operating problems and 

delays on two routes which are expected to become significantly worse if the control of CRC is 

approved. IORY handles extremely time sensitive automobile and automobile parts traffic 

between Flat Rock. Michigan and Cincinnati. Ohio. IORY has been experiencing inordinate 

delays on the CRC track between Springfield and Cincinnati, which forms a part of lORY's route 

and over which IORY has trackage rights. NSR is to take over this CRC line and expects to add 

7.2 additional trains a day to the Springfield-Cincinnati corridor. Because ofthe added delay? 

these additional trains vvill cause. IORY seeks trackage rights over a CSXT line between 

Washington Court House and Cincinnati. The req-aested trackage rights would provide IORY an 

altemate route to Cincinnati and relieve congestion on the CRC Springfield-Cincinnati line. 

IORY is also experiencing significant delays in traffic moving to its branch line located 

between Monroe and Mason. Ohio, This branch line is isolated from the rest ofthe IORY 

system, and most ofthe traffic moving to the branch is handled by CSXT via Cincinnati. CSXT 

currently takes 5 to (•> days to handle the 35-mile move from Cincinnati to Middletown. where the 

cars are turned over to CRC and hauled approximately 5 miles for an interchange with IORY at 

the Reed Yard in Monroe Because of the lengthy transit times, this traffic is already at risk to 

being lost to trucks. With NSR taking over the local C ilC operation, adding significant traffic to 

the Springfield-Cincinnati route, and the various operational changes CSXT contemplates 

making in the Cincinnati area, the transit times to the Monroe brancn are expected to further 

deteriorate, resulting in a loss of traffic that will render the branch uneconomical. To alleviate 

this problem, IORY seeks trackage rights over the 5-mile line segment between Monroe and 



Middletown. These trackage rights would enable IORY to connect with itself and handle the 

traffic direct from Cincinnati, thereby saving 4 to 5 days transit time. 

1 also testified as to the loss of rail competition at Sidney, Ohio and along five rail lines 

located in the areas served by IORY. Sidney is a 2-to-l location that will lose meaning "al rail 

competition. The trackage or haulage rights NSR is to receive to serve Sidney are over a highly 

circuitous route and would not enable NSR to serve the grain receivers in Sidney from the nearby 

Ohio grain region. IORY also offered to preserve competition for snippers located on tne five 

rail lines that today rely on CRC as a neutral switch carrier for traffic moving to nearby CSXT 

and NSR gateways. 

The vast majority of Applicants" Rebuttal filing addressing IC^RY's requested conditions 

is focused on the alternate route IORY seeks over CSXT via Washington Court House. Quite 

frankly. IORY is surprised at Applicants" vehetnent objections to lORY's modest request. The 

requested trackage rights via Washington Court House are intended to alleviate the expected 

increased congestion on the Springfield to Cincinnati line and. in lORY's view, would be of 

benefit to .Applicants as well as IORY. 

Mr. Moon misconstrues the nature and purpose of lORY's request when he contends that 

it "is a thinly veiled attempt [by IORY| to use this proceeding to improve its competitive position 

by creating a shortline network that does not exist at the present time and by gaining access to 

significant industrial complexes...." Moon RVS at 12. Contrary to Mr. Moon"s a.ssertions, 

IORY simply :sceks overhead trackage rights over the CSX I line and thus would not be able to 

serve any new industries. Also, the requested rights, if granted, would only enable IORY to 

connect with one branch currently isolated from the rest of lORY's system. IORY"s purpose in 



seeking these rights is to relieve the additional anticipated congestion on its current route and 

not. as Mr. Moon suggests, to create a shortline network or to serve new industries. 

Mr. Moon contends that Applicants" Transaction will have no competitive effect on 

IORY because NSR will simply step into the shoes of CRC on the Springfield to Cincinnafi line. 

Id. This contention ignores the fact that NSR will be routing significant additional traffic over 

this line. Mr. Moon maintains that the additional NSR trains would equate to one train every 3.5 

hours and that the Cincinnati line has sufficient sidings and/or second main track to handle the 

additional trains. Id at 14. I f as Mr. Moon suggests, the added trains were scheduled so that the 

movements v ere evenly spaced out over a 24 hour period there will not be as much added 

congestion. It is common practice in the railroad industry, however, to mn trains closely together 

in order to make schedules and not to spread them evenly over the day. In any event, if the 

added NSR trains arrive at the time IORY is scheduled to operate over the line. IORY trains will 

experience increased delays. Also, the Cincinnati line is single track between Springfield and 

Dayton and. therefore, not readily able to handle the large volumes of traffic projected to move 

over this line. 

Applicants argue that IORY has overstated the ri.sk to its time-sensitive traffic. Citing to 

'ORY s Haulage Agreement with Canadian National Railway Company (CN) and claiming that 

most ofthis traffic is interchnged to NSR at Cincinnati. Applicants contend that there are strong 

incentives that should keep this traflic moving over the IORY line. CSX/?̂ S-176 at 354; Moon 

RVS at 14. IORY has no contractual guarantees either from CN or the shippers of this traffic 

that IORY will continue to receive this traffic regardless ofthe transit delays on the route to 

Cincinnati. If the delays IORY is currently experiencing persist and are exacerbated by the 



added NSR trains on the Springfield corridor, the shippers will insist on routing this traffic over 

other routes. CN. as the originating carrier, will have no choice other than to reroute the traffic 

off of the ICJRY system or lose the traffic altogether. The only alternative routes after 

Applicants' transaction is approved are NSR and CSXT routes. Thus, either of these carriers 

would be the d'rect beneficiary if IORY losses the traffic because of transit delays. Clearly both 

of these carriers have a strong economic incentive to disadvantage the IORY route. 

Contrary to Applicants" suggestion, two-thirds of lORY's time-sensitive trains are 

interchanged at Cincinnati with CSXT and not NSR. Interestingly. Applicants are silent as to 

CSXT's incentive to delay the IORY trains and CSXT's ability to gain lORY's time-sensitive 

traffic. In my prior verified statement I pointed out that CSXT is highly competitive with IORY 

for this traffic and that CSX F has a strong incentive lo delay IORY schedules because it would 

be the beneficiary of a .hift ofthis traffic from IORY. After IORY filed its Responsive 

Application but before Applicants filed their Rebuttal, IORY lost to CSXT the equivalent of 

8.000 annual revenue cars previously moving between Flat Rock and Cincinnati over the IORY 

route. As of December 1, 1997, this traffic is being rerouted CN-Toledo-CSXT. The primary 

reason IORY lost this traffic was the delays it experienced on the Springfield to Cincinnati line. 

lORYs concerns over losing traffic becau.se of delays are not simply theoretical but actual, and 

the diversions have already begun. The added NSR trains and resultant increased congestion and 

delays will exacerbate the problem IORY is already experiencing and undoubtedly lead to further 

traffic losses to either CSXT or NSR. 

Citing to ICJRY s Respon.Mve Application. Mr. Moon states that NSR and CRC trains are 

also experiencing southbound congestion into Cincinnati. Moon RVS at 14. IORY has no 



personal knowledge regarding whether NSR and CRC are experiencing the same inordinate 

delays as IORY. IORY also has no personal knowledge regarding whether CSXT is 

experiencing any southbound delays into Cincinnati. Presumably, CSXT is not expenencing 3.i> 

delays, or at least not the same level of delays experienced by IORY, otherwise CSXT would not 

have been able to divert time-sensitive traffic from IORY. 

Applicants co 'tend that lORY's Sepvcmber 1997 delay survey is misleading because 

CSX l 's Queensgate Yard control system was disabled by lightening on August 17. 1997, which 

caused uncharacteristic delays for a period of six to eight weeks. CSX/NS-176 at 356; Orrison 

RVS at 44-45. In its Responsive Application, IORY used September 1997 data to demonstrate 

the delays it was experiencing on the Springfield to Cincinnati line because that was the most 

recent data readily available when the Responsive Application was prepared. In response to 

Applicants' discovery requests. IORY produced over 3.500 pages of daily delay reports and train 

schedules for operations between mid-l ebruary and the end of October 1997. Applicants have 

conveniently ignored the very documents they requested. According to these documents, IORY 

trains were delayed an average of 2 hours and 24 minutes in July and 4 hours and 4 minutes in 

August. Between August 1 st and 17th, before the claimed lightening strike, IORY experienced 

average delays of 3 hours and 30 minutes. In September and October, lORY's average delays 

were 4 hours and 24 minutes and 7 hours and 45 minutes, respectively. The preceding time 

periods are mcrciv averages. Some IORY trains have experienced delays of over 13 hours. It is 

apparent from these documents that IORY was experiencing delays well before the lightening 

.strike on August 17th. I o further confirm these earlier delays, 1 am attaching as Exhibits I and 2 



to my rebuttal verified statement two letters I sent to CSXT complaining about the early August 

delays. 

Mr. Orrison suggests that November 1997 data would be more representative ofthe 

delays IORY is experiencing because by then Queensgate Yard operations had returned to 

normal. Ortijo" RVS at 45. According to our daily reports, IORY experienced average delays 

of 2 hours and 31 minutes in November. Again, this is simply an average and some trains were 

delayed for several hours. While this is certainly an improvement over the prior months, it is still 

not acceptable for lORY's time-sensitive traffic. IORY finds it difficult to believe that it would 

lake CSXT two and one-half months to recover from a lightening strike. IORY also finds it less 

then coincidental that its transit times into Cincinnati improved measurably immediately afi^r it 

complained ofthe inordinate delays in its Responsive Application. In any event, IORY is 

concerned that the added NSR trains will aggravate an already intolerable situation, leading to 

additional delays to IORY schedules and result in further losses of time-stnsitive traffic. 

Mr. Orrison contends that the unusual delays in September 1997 were due in part to 

IORY shortages of locomotives and crews and the upgrading of lORY's line between Springfield 

and Lima. IORY began operations over the Flat Rock-Cincinnati corridor in mid-Febmar>' 1997. 

Since before June 1997. IORY has been fully staffed and has had an adequate fieet of 

locomotives to handle its normal fiow of traffic, l he shortages Mr. Orrison refers to are directly 

attributable to the delays caused by CSXI. Because ofthe inordinate delays in September, 

I( )RY was forced to use three crews on a train run that under normal schedules would require 

onlv one crew. IORY"s locomotive shortages were also caused by the lengthy tumarounds 

attributable to the CSXT delays. For example, locomotives and crews sitting idle for Iiours on 



the southbound track to Cincinnati cannot be used for the scheduled northbound trains leaving 

Cincinnati. This problem is intensified by CSXT's unauthorized use of lORY's locomotives in 

Cincinnati. See Exhibit 2. CSXT has been "borrowing" IORY locomotives that were scheduled 

to handle its northbound trains. CSXT's unauthorized use of lORY's locomotives has delayed 

northbound trains for one to two days. Because these trains did not move north, the locomotives 

could not be used for the scheduled southbound trains on the following days. IORY cannot 

economically handle its time-sensitive traffic if it is forced to double or triple its labor force and 

its locomotive fleet in order to accommodate the delays caused by CSXT. The reported delays 

are only those directly attributable to CSX I , NSR or CRC. No delay caused by IORY has been 

included in the above cited averages. 

Applicants attempt to attribute the delays to IORY integration difficulties and claim that 

CSXT has assisted IORY in moving empty auto racks to automotive customers. CSX/NS-176 at 

357; Orrison RVS at 42. While IORY concedes that it had some initial start-up problems, they 

were quickly resolved. The early integration matters referred to by Applicants had no bearing on 

the delays IORY has experienced since well before June. IORY is also unaware of having 

received any assistance provided bv CSXT. IORY has had more than adequate capacity to 

handle its traffic. Because of a strike at one of lORY's automotive customers between the end of 

April and mid-July. IC)RY trains were running at less than capacity for a brief period of time. In 

Juiy, IORY trains from CSX I s Queensgate Yard averaged 39 cars, which is less than half the 

normal number of cars per train. Because ofthe lack of empties moving north, CSXT could not 

even build eight scheduled trains in July, even though IORY crews and locomotives were 

available. 



Mr. Orrison contends that the requested trackage rights via Washington Court House 

would not resolve lORY's problem because the route is more circuitous and because of track 

speed restrictions on the line. He claims that this altemate route would actually add four hours to 

lORY's schedule unless a $5 million upgrade of the line were made. Ortison RVS at 45-46. In 

the Responsive Application, IORY acknowledged that the route via Washington Court House 

was somewhat more circuitous and suggested that it would only use this route if the CRC line 

were highly congested. 1 he rail line between Springfield and Washington Court House that 

IORY currently operates is already scheduled for rehabilitation next year. At only a small 

additional cost, that line could be upgraded to 40-miles-per-hour condition. In my opinion, the 

limited speed restrictions on the CSX '. . could be upgraded at a cost of less than $2 million. 

With these expenditures, transit times over the current CRC route and the altemate CSXT route 

vvould be comparable. Moreover, under current track conditions, the altemate route would only 

add about one and one-half hours to lORY's transit time to Cincinnati, and not four hours, as Mr. 

Orri.son suggests. This vvould be a vast improvement for most of IOR Y's trains given the current 

delays, l he route via Washington Court House would clearly be superior to the current CRC 

line if the added NSR trains cause the added delays IORY anticipates. 

Mr. Moon claims that the source of lORY s congestion is a 3.5 mile CSXT line segment 

south of the southwestern end ofthe CRC track and north of Queensgate Yard. Mr. Moon is of 

the opinion that the alternate route IORY seeks would be of no assistance because IORY would 

.still be forced to traverse that bottleneck. Moon RVS at 14-15. IORY trair are usually being 

held about 20 miles north ol Queensgate Yard, well north ofthe bottleneck segment described by 

Mr, Moon. B> using the alternate route. IORY trains would artive at NA Tower more quickly by 



circumventing all ofthe congestion and backups north of that location on the CRC line. If there 

are delays south of NA Tower entering Queensgate Yard, IORY, by operating over the altemate 

CSXT route, could turn over the trains to CSXT on the CSXT line east of NA Tower and relieve 

its crews. 

Applicants further claim that the requested trackage rights via Washington Court House 

would result in a windfall to IORY because IORY vvould be able to connect with its Greenfield 

branch. CSXT is concerned that it would lose the revenues associated with moving traffic to and 

from that branch. CSX/NS-176 at 359. As Applicants point out. however, CSXT abandoned 

that branch in 1988. and it was subsequently acquired by the City of Greenfield. CSXT 

obviously considered the branch uneconomical and has already been compensated for the branch 

by the City. In any event, the traffic mo\ ing to and from that branch averages only about 60 cars 

a month. lORY's requested access to that branch can hardly be considered a windfall. IORY 

simplv seeks to move traffic to and from that branch more efficiently and economically. 

Applicants' object to the requested trackage rights over the 5-mile line between 

Middletown and Monroe, claiming that there will be no increased traffic on this line. CSX-NS-

176 at 360. lORY's Monroe branch is located off of the highly congested CRC Sp)ringfield to 

Cincinnati li.ne just north ofthe bottleneck line referred to by Mr. Moon. NSR's plans to add 

increased traffic on the CRC line will result in further delivery delays to the Reed Yard. As I 

previously explained. NSR's only participation in this traffic would be the extremely short move 

from Middletown to Reed Yard. I herefore. NSR would have no incentive to expedite this traffic 

and would competitivel> benefit from further delays. 
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Applicants oppose the requested trackage rights to Sidney on two grounds. First, Mr. 

Mohan states that NSR will provide service to Sidney via haulage or trackage rights on a regular 

basis, Mohan RVS at 77. Mr. Mohan acknowledges that the 2-to-l shippers in Sidney are 

largely receivers of grain. He fails to explain, however, how NSR could possibly compete with 

CSXT for grain traffic to Sidney, since NSR. unlike CSXT, does not have access to the nearby 

Ohio grain region, IORY, on the other hand, could effectively compete with CSXT for the 

traffic from the nearby grain fields currently .served by IORY. Second, Applicants erroneously 

contend that lORY's requested rights over the 10-miIe line between Sidney and Quincy would 

create significant operating problems. CSX/NS-176 at 361. Given the high track speeds of this 

line. IORY would need to occupy the line for only about 30 minutes a day to provide a round trip 

to Sidney. 

Applicants raise a number of brief objections to the other trackage rights requested by 

IORY, none of which have any merit. Mr. Moon alleges that the requested local rights between 

Sharronville and Columbus would place additional IORY trains on the CRC Cincinnati line. 

Moon RVS at 14. To the best of ICJRY s knou ledge, this line is only congested west of 

Springfield IORY already handles an IĈ RY local over that part ofthe line, but currently is 

precluded from any pickups and deliveries. I hc requested local rights west of Springfield would 

merely allou the IORY local currentiv operating over the line to serve local customers and 

would not result in any additional trains on the line. Applicants claim that ICJRY has only 

mentioned grain shippers and excluded other major customers on the lines. CSX/NS-176 at 362. 

IORY onl) relerred lo grain shippers in its request for trackage rights to Sidney and not with 

respect to the other lines. IORY is seeking to serve customers on these lines to preserve the 
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competitive options CRC offers these shippers today, but it has not done so under the guise of 

seeking grain traffic, as Applicants allege. Id. at 363. Applicants also fear that lORY's proposed 

local service on high density lines will cause interference with CSXT's operations. Id. 

Applicants ignore the fact that the rail customers located on these lines must he able to continue 

receiving local service. In any event, IORY is proposing limited operations over these lines and 

is confident that it can perform the requested service without interfering with CSXT line-haul 

operations. Finally, Applicants claim that IORY is seeking a windfall by bridging the gap 

between its line at Quincy and its line at Bellefontaine, OH. Id. at 364. There is no physical 

connection between lORY's line into Bellefontaine and the CRC line through Bellefontaine over 

which IORY seeks trackage rights, and IORY is not seeking a connection. 

12 



EXHIBIT 

August 9,1997 
VIA FAX 

Mr. R. A. Bernard, General Managei Louisville Service Lane 
CSX Traosportation 
1701 East Maricet 
Box 610 

Jeffersonville, Indiana 47131 

Dear Mr. Bernard: 

I am becoming increafdngly frustrated with our attempts to operate trains in and out of 
Queensgate Yard in Cincinnati. 

I have been working with your automotive group in Jacksonville, along with their CN 
counterparts to improve the movement of autos and auto parts arriving on our trains 2S8 
(your connection Q211 and Q213) and 262 (your QSll). This past week, we have been 
unable to get in or out of Queensgate. Here is how long these trains have been held out of 
the yard this week: 

258 262 
M 2'05" 2'QO" 
•-5 6'55'' 2'55" 
t-6 3'12" 8'00" 
»-7 12'00" 3'00" 

Train 258 on the 7* with 77 loads of autos was recrcwed three (3) times. It wasn't until 
we threatened to pull our third crew off. that the train was accepted. In addition to this, 
your dispatchers ran a NS connection train into Queensgate on the morning of the 7"' 
which required me to take a crew off another train to deliver il to (jest Street. 

Tlie outbound side is no better. Train 263 is scheduled to depart Queensgate at 1200 
hours daily. This is the time Tony Tuchek requested wc be ready to depart. Here are the 
on duty times and departure times for this week: 

On Duty Departure Crew time on duty prior to departure 

M 1430 1940 5'10" 
8-S Could not get a train made - Did not operate 
t-6 1500 2315 S'lS" 
i-7 1345 1930 5'45'' 
t-l 0001 8-9 0710 7'09" 



Page 2 

Between the inbound and outbouad trains I am tying up an inordinate amount of acws 
and locomotives to operate CSX trains. Terry Thomas from your locomotive desk in 
Jacksonville called me yesterday looking for power to use on a short term basis to help 
with your backlog. I told me that until tbe operation at Queensgate straightened out, I 
needed extra power just to handle my own trains. I then come to find out the locomotives 
IORY 251 and 3075 have been "borrowed" by the CSX since 1135 hours on August 7 
and are iK>t available to operate my trains. 

In order for these trains to operate on time, the power and crews must turn. I cannot live 
with the handling we are getting in your temiinal. I understand that you are out of the 
ofBce until Monday, however, I would ĵpreciate a call at your earliest convenience to 
discuss solutions to this problem. My tclcjAonc number is 513-531-4800 ExL 111. 

Sincerely, 

M. C. Burkart 
General Manager 



EXHIBIT 2 

August 23,1997 

Mr. R. A. Bernard, General Manager Louisville Service Lane 
CSX Transpoitation VIA P A Y 
1701 East Market V I A ^ A A 
Box 610 
Jeffersonville, Indiana 47131 

Dear Mr. Bernard: 

On August 9,1 corresponded with you about problems at Queensgate Yard. In a 
subsequent conversation I understood that you would look mto the problems. The 
situation is not improving and in fact it appears to be getting worse. 

In order for me to provide consistent service I need to be able to cycle locomotives. On a 
daily basis, Queensgate takes Indiana and Ohio power I' puts it m yard or transfer 
service 
When this happens, wc camwt operate our tiains which in tum makes our comiccuons 
froir. Detroit late. If CJuecnsgaie is incapable of operating a train, we WILL nm the 
txjwcr liRht. Queensgate refuses to return telephone calls so that we can discuss our 
v̂ nts and needs. Last night locomotives 2005, 6755, 6603. nnd 3109 were bemg used m 
transfer service. I talked with Mike Zurka, General Manager in your Operations Center 
who said he would gel into it Evidently, he has no control over Queensgate as we stjU 
cannot get power out of that terminal. 

That: is no type of agreement in cffcci between our companies that allow you the use of 
! & O locomotives. This letter is to inform you that the use of Indiana and Ohio 
locomotives by CSX is strictly prohibited. 1 view this behavior as a wUlful attempt to 
restrain the Indiana and Ohio's ability to compete with CSX in the Detroit-Cmcmnati 
corridor. 

Please advise how we may cooperate in solving this problem so thai I am not forced to 
file a fonnal complamt with the Surface Transportation Board. 

Sincerely, 

M C. Burkart 
General Manager 



VERIFICATION 

I , Michael C. Burkart, verify under penalty of perjury that the foregoing Rebuttal Verified 

Statement is true and correct to the best of my knowledge and belief 

Executed on 



CERTIFICATE OF SERVICE 

1 hereby certify that on this Mth day of January, 1998,1 caused a copy of the Rebuttal of 

Indiana & Ohio Railway Company (IORY-8) to be served on counsel for Primary 

Applicants by Hand Delivery and on Administrative Law Judge Jacob Leventhal and all other 

Parties of Record by first class mail, postage prepaid. 

Karl More 
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BEFORE THE 

SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 

NORFOLK SOUTHERN RAILWAY COMPANY --
CONTROL AND OPERATING LEASES/AGREEMENIS --

CONRAIL, INC. AND CONSOLIDATED RAIL CORPORATION 

R. J. CORMAN RAILROAD COMPANY/WESTERN OHIO LINE-
FINANCE DOCKET NO. 33388 (SUB-NO. 63); 

INDIANA & OHIO RAILWAY COMPANY 
FINANCE DOCKET NO. 33388 (SUB-NO. 77); 

ANN ARBOR ACQUISITION CORPORATION, D/B/A 
AN̂ N ARBOR RAILROAD 

FINANCE DOCKEV NO. 33388 (SUB-NO. 78); 

WHEELING & LAKE ERIE RAILWAY COMPANY 
FINANCE DOCKET NO, 33388 (SUB-NO. 80) 

OAG-8 

COMMENTS OF THE OHIO ATTORNEY GENERAL, 
OHIO RAIL DEVELOPMENT COMMISSION AND 
PUBLIC UTILITIES COMMISSION OF OHIO 
TO THE RESPONSIVE APPLICATIONS 

I n D e c i s i o n No. 54 served November 20, 1997, the 

Surface T r a n s p o r t a t i o n Board (Board) accepted f o r c o n s i d e r a t i o n 

and c o n s o l i d a t e d f o r d i s p o s i t i o n w i t h the primary a p p l i c a t i o n i n 

STB Docket No. 33388 (and embraced p i )ceedings), responsive 

a p p l i c a t i o n s f i l e d by several p a r t i e s i n c l u d i n g R.J. Corman 

Rai J. road Company/Western Ohio Line (RJC) i n STB Finance Docket 



No. 33383 'Sub-No. 63); by Indiana & Ohio Railway Company (I&O) 

i n STB Finance Docket No. 33388 (Sub-No. 77); Ann Arbor 

Acquisition Corporation d/b/a Aan Arbor Railroad (Ann Arbor) i n 

STB Finance Docket No. 33388 (Sub=No. 78); and by Wheeling & Lake 

Erie Railway Company (W&LE) i u STB Docket No. 33388 (Sub-No. 80). 

The Board's Novetnber 20 decision provides that 

interested persons may p a r t i c i p a t e by submitting w r i t t e n comments 

regarding any or a l l of the responsive f i l i n g s accepted for 

consideration. The decision f u r t h e r provides that such comments 

must be submitted to the Board by December 15, 1997, In keepirig 

with the Board's procedural schedule, the Ohio Attorney General 

(OAG), Ohio Rail Development Commission (ORDC) and the Public 

U t i l i t i e s Commission of Ohio (PUCO) - hereby submi.t these comments 

(responses) s p e c i f i c a l l y regarding the responsive applications 

f i l e d by RJC, I&R, Ann Arbor and W&LE, 

INTERESTS OF THE OHIO AGENCY PARTIES 

As previously stated, the Ohio Attorney General is 

charged with the duty of enforcing state and federal a n t i t r u s t 

laws and through active p a r t i c i p a t i o n i n these proceedings, seeks 

to maintain and fos t e r r a i l competition i n Ohio and to preserve 

r a i l access f o r shippers and customers u t i l i z i n g Ohio's r a i l 

transportation system, ORDC i s p a r t i c i p a t i n g by reason of i t s 

public i n t e r e s t r e s p o n s i b i l i t i e s i n the area of economic 

CAG, ORDC and PUCO previously entered an appearance and 
j o i n t l y f i l e d opposition comments and request for protective 
conditions i n response to the Primary Applicants' proposed 
Transaction. For convenience, the state agencies w i l l hereafter 
be referred to as Ohio or State of Ohio. 



development; branch l i n e preservation; highway/rail safety and 

engineering p r o j e c t s ; and, passenger and cotnmuter r a i l l i r e 

planning and development. PUCO i s d i r e c t l y concerned because of 

I t s r e s p o n s i b i l i t y f o r ensuring that c i t i z e n s of Ohio have access 

to safe and adequate r a i l service. Each of these agencies has 

r e s p o n s i b i l i t y to protect and foster the public i n t e r e s t s of 

Ohio. 

Through OAG, ORDC and PUCO, Ohio has previously stated 

i t s opposition to the proposed operation and control of Conrail 

(CR) l i n e s by the Primary Applicants (CSX and NS) unless the 

Board adopts protective conditions and other measures to avoid 

resul t s which would otherwise adversely impact upon Ohio 

shippers, i t s r a i l c a r r i e r s and on i t s communities.' Ohio now 

focuses i t s a t t e n t i o n on responsive applications that have been 

f i l e d by Ohio r a i l c a r r i e r s . 

STATEMEtxTT 

In a proceeding involving a proposed consolidation, 

merger or a c q u i s i t i o n of control of two or more Class I 

railroads, the Board has broad au t h o r i t y to impose conditions 

governing the transaction including r e q u i r i n g the granting of 

trackage r i g h t s and access to other f a c i l i t i e s . 49 U.S.C. § 

11324(a) and 49 C.F.R. § 1180.1(c). Such conditions may be 

proposed to protect the interests of a competing c a r r i e r from the 

impacts of a transaction or to protect the public from a n t i -

- Opposition Comments and Request f o r Protective 
Conditions, OAG-4 and 5 f i l e d October 21, 1997. 



competitive consequences. In both instances the key concern i s 

whether the transaction w i l l r e s u l t i n a lessening of the 

adequacy of transportation to the public. CSX Corp.--Control--

Che.ssie and Seaboard C I I . 303 I,C.C. 521, 577 (1980). Ohio 

remains convinced that the transaction proposed by the Primary 

Applicants w i l l have anti-competitive ramifications and w i l l 

r e s u l t i n serious d i s r u p t i o n i n the adequacy of transportation 

w i t h i n the State of Ohio unless adequate remedial measures, 

including appropriate grants of responsive applications, are 

included i n any grant of au t h o r i t y sought by the Primary 

Applicants. 

Based on i t s evaluation of the ramifications of the 

primary a p p l i c a t i o n and information available at the time of i t s 

October 21 f i l i n g , Ohio stated that i t w i l l support the Wheeling 

& Lake Erie Company f u l l y to the extent that the r e l i e f i t 

requests i s designed to ensure an independent and viable W&LE 

af t e r consummation of the primary transaction. In regard to 

short l i n e railroads serving Ohio shippers, Ohio statea that i t 

supports appropriate remedial measures to cushion the Indiana & 

Ohio Railroad from diversion of t r a f f i c which would otherwise 

adversely impact upon i t s v i a b i l i t y and i t s continued a b i l i t y to 

provide responsive r a i l service to Ohio shippers. Ohic also 

declared i t s support f o r appropriate remedial measures to assure 

that R.J. Corman Railroad w i l l continue to have competitive 

connections with Class I rai l r o a d s . With acceptance of the 

responsive a p p l i c a t i o n by the Board on November 20, Ohio i s now 



i n a po s i t i o n to r e a f f i r m and r e f i n e i t s previously stated 

support f o r W&LE, I&O and RJC. In addition, f o l l o w i n g review cf 

the responsive application f i l e d by Ann Arbor, Ohio now supports 

i t s request for remedial r e l i e f . 

BACKGROUND 

Acting on behalf of a l l of i t s constituents, Ohio has 

endeavored to evaluate the f u l l range of ramif i c a t i o n s of the 

transaction proposed by the Primary Applicants, both p o s i t i v e and 

negative. In so doing, Ohio has found that i t faces numerous 

serious regional problems that w i l l adversely a f f e c t essential 

transportation services i n every corner of the state as 

demonstrated in the Responsive Applications f i l e d by W&LE, I&O, 

RJC and Ann Arbor. Thus, Ohio must maintain i t s opposition to 

the transaction proposed by the Primary Applicants as previously 

stated m the October 21 f i l i n g s (OAG-4 and 5). 

OHIO'S INTEREST 

For the years 1994-1996 Ohio has led the nation i n the 

number of business expansions and new business locations State.' 

Those accomplishments have been achieved on the basis of Ohio's 

e x i s t i n g transportation system. Thus, Ohio i s very much 

concerned with any change that could adversely e f f e c t the fabric 

of that transportation system and i t s a b i l i t y to competitively 

respond to the needs of Ohio's economy. 

Conrail operates about 1,700 of Ohio's 5,800 r a i l route 

miles and is Ohio's largest r a i l r o a d . CSX operates about 1,460 

Site Selection Magazine, Feb.-Mar. 1997, p. 76. 
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r a i l miles i n Ohio and NS operates about 960 r a i l miles i n Ohio. 

Based upon Ohio's economic performance ever the most recent 3 

year period, i t i s clear that the State i s doing well with the 

e x i s t i n g r a i l system. 

However, the Responsive Applications supported here by 

the State of Ohio show that the proposed Primary Transaction 

would have serious adverse effects on Ohio's economy. W&LE, wich 

450 route miles i n Ohio, facer b a n k r u p t c y . S h o u l d that occur, 

major Ohio r a i l users including steel, stone, p l a s t i c a.nd coal 

companies would be confronted with d i s r u p t i v e uncertainties while 

t h e i r r a i l service languishes i n the bankruptcy courts. 

The I&O faces serious repercussions from the proposed 

Primary Transaction on i t s newly acquired Diann (Detroit) to 

Cincinnati r a i l l i n e s , about 210 miles of which i s i n Ohio. The 

res u l t of an I&O f a i l u r e on t h i s l i n e could w e l l mean that Ohio 

would be faced w i t h over 120 miles of abandonments as well as 

diminished r a ' l competition i n the D e t r o i t - C i n c i n n a t i corridor. 

In addition, a 30 mile long RJC branch l i n e and the Ohio 

customers i t serves face serious ramifications from the proposed 

Primary Transaction and possible future abandonment due to 

prospective loss of i t s e x i s t i n g access to competing Class I 

rail r o a d s . 

As outlined i n the responsive applications supported 

herein, the proposed Transaction threatens about 700 route miles 

or about 12 percent of Ohio's r a i l system with the prospect of 

OAG-4, V.S. George Stern at 17. 
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bankruptcy, loss of r a i l service or abandonments. Ohio i s not 

seeking to harm CSX or NS by taking l u c r a t i v e r a i l t r a f f i c away 

from them or by u n f a i r l y favoring the responsive applicants. 

Rather, Ohio views these responsive applicants as essential 

f a c i l i t i e s which are necessary to maintain a network of 

competitive, e f f i c i e n t and integrated r a i l c a r r i e r s throughout 

Ohio. 

In order to remain a viable regional r a i l c a r r i e r , w&LE 

seeks access i n t o Chicago so that i t can e f f e c t i v e l y serve 

customers at -S state-o-the-art Neomodal intermodal f a c i l i t y 

located at Navarre, Ohio. Since CSX and NS appear to not be 

interested i n u t i l i z i n g t h i s Neomodal f a c i l i t y , ^ we do not 

propose taking containers or t r a i l e r s o f f of CSX or NS ramps i n 

Cleveland or Columbus. Instead, an increase i n traff.:c through 

t h i s Neomodal f a c i l i t y could be accomplished by taking trucks o f f 

of the already congested Ohio highways and then shipping "he 

fre i g h t to destinations, such as Chicago, who desire to obta.in 

t h i s r a i l f r e i g h t . Further, access to Chicago that i s access to 

the Wisconsin Central, I l l i n o i s Central, BNSF, and UPSP, is more 

l i k e l y to help W&LE develop new business not now being handled by 

r a i l rather than eliminate any s i g n i f i c a n t bridge t r a f f i c which 

CSX or NS i s now handling. Only about 10 to 15 percent of W&LE's 

current t r a f f i c base now originates or terminates on railroads 

other than Conrail, NS, or CSX." 

^ OAG-4; Voinovich lottfc-^, Ex. 4. 

" OAG-4; V.S. George Stern, pp. 5, 16. 



s i m i l a r l y , granting I&O access to Washington Court 

House i s a means to allow I&O to preserve t r a f f i c i t now carries 

by providing i t a route less impacted by delays and congestion 

caused by Class I c a r r i e r s , especially i n the Cincinnati area. 

As a f i n a l example, the RJC l i n e from Lime to Glenmore i s a 

struggli-'ig, stub end branchline which can generate only about 

1,200 to 1,5C0 carloads of grain and f e r t i l i z e r a year.' 

Depriving t h i s l i n e of the e x i s t i n g access i t has to NS w i l l 

c e r t a i n l y provide no appreciable gain f o r CSX; but i t could make 

a marginal l i n e an abandonment candidate. 

The responsive applications f i l e d by Ohio regional and 

3̂  r t l i n e r a i l c a r r i e r s h i g h l i g h t the competitive problems 

created by the proposed Primary Transaction and underscore the 

importance of granting of trackage r i g h t s to remedy the 

detrimental impacts on essential transportation services and 

consequently to Ohio's economy that w i l l otherwise r e s u l t . The 

continued economic v i a b i l i t y of these c a r r i e r s , not unlike that 

of southeastern Ohic coal regions, i s of v i t a l importance to 

maintaining the r e l a t i v e competitive p o s i t i o n of Ohio business, 

including Centerior Energy, one of Ohio's largest e l e c t r i c 

u t i l i t i e s serving nearly one m i l l i o n customers in northern Ohio. 

The grant of trackage r i g h t s r e l i e f to these regional and short 

l i n e r ailroads should ensure continued competitive r a i l access 

at reasonable rates f o r Ohio shippers and customers. So too w i l l 

the Board's grant of responsive a p p l i c a t i o n trackage r i g h t s 

OAG- 4, p. 3 3 



maintain the current competitive s i t u a t i o n f o r Centerior Energy 

and Ohio coals i n the marketplace-?. Just as the Primary 

Applicants should not be permitted tc choke o f f the essential 

service and competitive a l t e r n a t i v e s presently provided, so too 

should the Board refuse to allow CSX and NS to e s s e n t i a l l y 

eliminate Ohio Class I I and Class I I I r a i l r o a d s ' and Centerior's 

access to i t s h i s t o r i c a l coal suppliers f o r i t s Cleveland, Ohio, 

area plants i n favor of longer haul, higher revenue generating 

coal supplies from CSX-only served mines.^ 

The continued a v a i l a b i l i t y of W&LE, RJC, I&O and Ann 

Arbor as viable regional and short l i n e r a i l c a r r i e r s maintains 

essential, competitive a l t e r n a t i v e service to Ohio bulk commodity 

shippers and receivers. To the extent delineated herein, and, as 

previously discussed i n i t s e a r l i e r - f i l e d comments, Ohio supports 

the Board's grant of trackage r i g h t s to ameliorate the adverse 

impact t h i s Primary Transaction w i l l otherwise have on a 

substantial number of Ohio shippers, customers and communities, 

OHIO SUPPORT FOR W&LE 

Ohio encourages the Board to mandate that NS and CSX 

provide concessions to the W&LE s u f f i c i e n t to keep the W&LE a 

viable operation. The W&LE Responsive Application demonstrates 

that NS and CSX have not f u l l y comprehended or calculated the 

damaga the proposed transaction w i l l do to the W&LE. Similarly, 

the STB must recognize that the damage a W&LE bankruptcy wouxd do 

to the economy of Ohio i s real and s i g n i f i c a n t . 

* OAG- 4, p, 2 5. 



Should W&LE enter bankruptcy, i t i s possible that 

another regional r a i l r o a d might acquire the e n t i r e operation. 

However, Ohio believes that the p a r t i c u l a r circumstances and 

economics of the W&LE operation make i t much more l i k e l y that the 

W&LE would be divided up i n a piecemeal fashion. In that regard. 

I t i s plausible that various Class I I and I I I r a i l c a r r i e r s would 

pay a premium to serve large W&LE r a i l users i n the 

Canton/Massillon area such as Timken, Republic Engineered Steel, 

and Ashland Petroleum but would not be at a l l interested i n 

serving the W&LE's aggregate or a g r i c u l t u r a l shippers m western 

Ohio, or i n preserving the W&LE l i n e i n Pennsylvania. A prudent 

bankruptcy trustee would c e r t a i n l y have good reason to seriously 

consider the piecemeal option. 

A piecemeal breakup of the W&LE would mean the loss of 

the r a i l synergies which W&LE now provides. About 70 percent of 

the 9 m i l l i o n tons of materials W&LE now handles both o r i g i n a t e 

and terminate on the W&LE. See, OAG-4 (Ve r i f i e d Statement of 

George L. Stern, at 5). Take the eastern part of the WfLE ( i . e . , 

the Pittsburgh & West V i r g i n i a (P&WV)) away e i t h e r through a 

separate sale, or more l i k e l y through an abandonment and 

scrapping, and much of the a g r i c u l t u r a l and aggregate t r a f f i c 

W&LE now handles w i l l either disappear or be handled by trucks nr 

less c o s t - e f f e c t i v e r a i l . Take away the Huron Docks, or any l i n e 

connecting the Docks with the W&LE Ohio River l i n e s , and 

Wheeling-Pittsburgh Steel looses i t s a l t e r n a t i v e service f o r ir o n 

ore. Take away the W&LE l i n e i n t o Cleveland through a separate 
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sale or through the abandonment and track salvage and Reserve 

Iron looses i t s preferred option f o r recyclable scrap and LTV 

Steel losses a competitive option f o r receiving coke. 

I'he Board's decisions concerning the W&LE Responsive 

Application w i l l have a tremendous impact o.n Ohio. Ohio urges 

the Board to mandate the actions needed to keep W&LE viable. 

OHIO SUPPORT FOR THE INDIANA & OHIO 

Ohio continues to support I&O e f f o r t s to e f f e c t i v e l y 

compete with both NS and CSX to r e t a i n t r a f f i c I&O currently 

carries, especially- auto related t r a f f i c between Flat Rock, 

Michigan and Cincinnati. 

In i t s responsive application, the I&O makes compelling 

arguments as to the adverse impacts i t w i l l experience i n the 

Spr i n g f i e l d to Cincinnati Corridor i f the proposed ac q u i s i t i o n of 

Conrail i s approved. I&O currently uses trackage r i g h t s over 

Conrail to get from S p r i n g f i e l d to Cincinnati. Conrail has never 

been a strong competitor for north-south t r a f f i c such as the Flat 

Rock to Cincinnati move represents. Further, the I&O trackage 

r i g h t s paym.ents f o r the use of Conrail's S p r i n g f i e l d to 

Cincinnati l i n e f o r s i x t r a i n s per day arguably helps Conrail pay 

for the f i x e d costs of operating a mainline which Conrail i t s e l f 

only uses f o r 12 t r a i n s per day. See, I&O Resp. App. at 5. 

Thus, a reasonably " f r i e n d l y " r e l a t i o n s h i p now exists for liO's 

movement over the Conrail l i n e . 

I f NS takes control over the Conrail S p r i n g f i e l d to 

Cincinnati l i n e as proposed, the s i t u a t i o n w i l l change. NS is a 
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strong north-south r a i l r o a d . Further, NS plans to improve 

clearances on the la.ne for the movement of double-stack 

containers. Given recent h i s t o r y i n double-stack growth, NS 

estimates to increase i t s usage of the S p r i n g f i e l d to Cincinnati 

l i n e from 4 t r a i n s per day to 11 t r a i n s per day may well be very 

conservative. (NS operates 4 t r a i n s per day on the l i n e because 

i t now has overhead trackage r i g h t s on the l i n e f or intermodal 

movements, another example that Conrail views other c a r r i e r s ' use 

of the l i n e i n a p o s i t i v e l i g h t . ) Thus, f o r the approximately 70 

mile S p r i n g f i e l d to Cincinnati move, the I&O could be forced to 

rely upon a l i n e a competitor w i l l l i k e l y be using much more 

heavily i n the future, possibly to an extent that strains 

capacity. 

Given the proposed increase i n t r a f f i c between 

Spr i n g f i e l d and Cincinnati, the I&O's request to have an 

a l t e r n a t i v e route, i . e . , Washington Court House to Cincinnati via 

CSX, i s very reasonable and f a i r . I t i n no way negatively 

impacts the NS route; i n fact, i t would r e l i e v e congestion on i t . 

Neither w i l l the I&O request to use the CSX Cincinnati 

to Washington Court Hou"e l i n e adversely impact CSX, CSX w i l l 

only run about 3 t r a i n s per day on the Washington Court House 

l i n e . (CSX/NS - 20 at 435). Thus, there ia ample room on the 

l i n e f or the a d d i t i o n a l I&O t r a i n s . 

Further, th • t r a i n s which the I&O would transfer to the 

Washington Court House l i n e currently traverse a congested CSX 

l i n e , the M i l l Creek l i n e i n Cincinnati. The Conrail S p r i n g f i e l d 
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to Cincinnati l i n e over which the I&O has trackage r i g h t s 

terminates at a jun c t i o n with the CSX Mil Creek l i n e i n 

Cincinnati. From t h i s point, both Conrail and I&O t r a i n s must 

run over the CSX M i l l Creek l i n e to reach interchange points i n 

the CSX Queensgate and NS Guest Street Ya^-ds. Thus, the I&O 

usage of the Washington Court House l i n e frees up capacity on the 

congested M i l l Creek l i n e . See, I&O Resp. Appl. V.S. Michael 

Burkart at 6. 

The I&O also makes compelling arguments f o r obtaining 

trackage r i g h t s between Monroe and Middletown. Any additional 

delay i n g e t t i n g r a i l t r a f f i c to and from the I&O Railway's Mason 

to Monroe l i n e could mean the ultimate abandonment of that 

marginal branchline. Ohio has spent ove-.- one-half m i l l i o n 

d o l l a r s on various improvement projects throughout the l a s t 

decade on the Mason to Monroe l i n e . 

Ohio also supports the I&O trackage r i g h t s request 

between Sidney and Quincy. In regard to the other I&O trackage 

r i g h t s requests, Ohio supports them as they r e l a t e to assuring 

adequate competition and responsive r a i l service i n Ohio, 

OHIO SUPPORT FOR R, J, CORMAN RAILROAD 

Ohio continues to support RJC's e f f o r t s to obtain 

trackage r i g h t s over, or to acquire, the 2.3 miles of track i n 

Lima which w i l l be needed f o r the RJC Lima to Glenmore operation 

to connect to NS as well as CSX i f the CSX/NS s p l i t up of Conrail 

is approved. Conrail currently owns t h i s track but CSX i s slated 

to acquire i t . RJC currently has three viable Class I c a r r i e r 
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connections i n Lima f o r the Glenmore l i n e . RJC connects d i r e c t l y 

with Conrail and i n d i r e c t l y with both CSX and NS through a very 

inexpensive haulage agreement. Through arrangement with Conrail, 

RJC i t s e l f c u r r e n t l y shuttles Glenmore l i n e t r a f f i c to e i t h e r NS 

or CSX f o r only $60 per car fee to cross the Conrail track.^ 

I f CSX takes over the 2.3 miles of track i n question as 

proposed, i t would be i n i t s own se l f i n t e r e s t to do whatever i t 

could to keep NS from g e t t i n g any of the Glenmore l i n e t r a f f i c . 

Certainly the switching charg^js would be much higher than $60 per 

car, (Conrail lacks a s i g n i f i c a n t economic i n t e r e s t i n the 

Glenmore t r a f f i c as the t r a f f i c i s p r i m a r i l y f e r t i l i z e r moving i n 

from the sout.h or grain moving to the southeast, areas that are 

outside the Conrail service area. See, Id.) Thus, i n e f f e c t , 

the Glenmore l i n e would not have the same connectivity a f t e r the 

proposed s p l i t up as i t has today. As a p r a c t i c a l matter, i t 

wculd go from good connection with three Class Is to a single 

connection (a 3 to 1 s i t u a t i o n ) . 

Based on the current low haulage charge, and Conrail's 

verbal commitment to s e l l to RJC the 2.3 miles of Conrail track 

which RJC needs to connect d i r e c t l y with both NS and CSX, the 

State of Ohio and RJC recently agreed to embark on a $1.5 m i l l i o n 

r e h a b i l i t a t i o n project for the Glenmore l i n e based on i t s access 

to 3 Class I ra i l r o a d s . See, OAG-4, at 33. State assistance is 

needed for t h i s 30 mile long, p u b l i c l y owned l i n e because i t i s 

only marginally viable, generating less t'-.an 1,500 carloads a 

RJC Resp. App. V.S. of M.W. Gnibb, Jr., p. 3. 
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year. Preserving the status quo ( i . e . , m u l t i p l e access to Class 

I railroads) i s c r i t i c a l to the long term s u r v i v a l of the 

Glenmore l i n e . 

OHIO SUPPORT FOR TH.E ANN ARBOR RAILROAD 

In our October 21, 1997, f i l i n g , Ohio did not address 

the Ann Arbor s i t u a t i o n because we had understood that i t would 

be resolved without STB in t e r v e n t i o n . Now that Ann Arbor has 

re l u c t a n t l y f i l e d a responsive application, the State of Ohio 

of f e r s i t s support f o r Ann Arbor's requests f o r trackage r i g h t s 

to Chicago to connect wi t h various railroads and fo r Ann Arbor to 

connect with the Canadian P a c i f i c at Ann Arbor, MI. 

Ohio finds Ann Arbor's description of i t s projected 

losses both reasonable and compelling. I t i s hard to imagine 

that no mention of Ann Arbor's p o t e n t i a l revenue loss of over $3 

m i l l i o n annually was included i n the NS or CSX f i l i n g s . 

Although Ann Arbor has only a handful of miles of track 

i n Ohio, i t i s a very important Ohio r a i l r o a d and i t i s v i t a l 

that i t be kept economically viable. Ohio and the City cf Toledo 

recently committed to invest m.any m i l l i o n s of do l l a r s i n various 

i n f r a s t r u c t u r e improvements to convince Jeep to b u i l d i t s new 

plant i n Toledo r i g h t next to i t s current p l a n t . A n n Arbor is 

a v i t a l part of the e n t i r e incentives package to keep Jeep i n 

Toledc. I f i t i s s t i l l a viable r a i l operation a f t e r the s p l i t 

" Gov. Voinovich Release dated July 28, 1997 (attached as 
Ex. 1) . 
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up of Conrail, Ann Arbor i s slated to play a major r o l e i n 

providing switching services to the new plant. 

Ohio ur :he STB to mandate Ann Arbor's requested 

trackage - . th other Ohio r a i l r o a d s , a l l Ann Arbor 

seeks i s a c' mpete with NS and CSX so that Ann Arbor 

can remain vie. 

CONCLUSION 

Ohio recognizes f 3re are p o t e n t i a l benefits f c r many 

Ohio r a i l users which may r e s u l t from the proposed d i v i s i o n of 

Conrail, However, absent appropriate p r o t e c t i v e conditions, 

those benefits would come at a very high cost to Ohio shippers 

and communities that are depending upon continued a c c e s s i b i l i t y 

to service c u r r e n t l y provided by the regional and short l i n e 

responsive applicants. 

The continued v i a b i l i t y of the four responding 

railroads i s essential f o r the preservation of service and 

healthy competition i n Ohio's r a i l t r a n s p o r t a t i o n system. As 

noted i n our Comments f i l e d on October 21, Ohio's largest 

r a i l r o a d is being acquired by i t s second and t h i r d largest 

railroads. The proposed purchase threatens the very existence of 

the W&LE, Ohio's fo u r t h largest r a i l r o a d . I f the proposed 

transaction is approved, Ohio's shippers w i l l be faced with a 

s i g n i f i c a n t decrease i n t h e i r transportation options due to the 

loss of Conrail. A d d i t i o n a l l y , i f any of Ohio's regional or 

short l i n e railroads are forced to cease or to c u r t a i l t h e i r 

16 



operations as a r e s u l t of t h i s a c quisition, Ohio's shippers would 

be severely harmed. Ohio therefore strongly urges the Board to 

preserve essential r a i l service and competition i n Ohio by 

granting the conditions requested i n the responsive applications 

as supported herein. These conditions are reasonable and w i l l 

enable the four responding railroads to continue providing 

responsive service to Ohio shippers and communities and to 

compete e f f e c t i v e l y w i t h the remaining Class I ra i l r o a d s . 

Respeg^ul^afy^ubpMjtt^d, 

Thomas M. O'Leary 
Executive Director 
Ohio Rail Development 
Commission 
50 W. Broad Street, 3rd Floor 
Columbus, OH 43216 

A l f r e d P. Agler 
Director of Transportation 
Division, Public U t i l i t i e s 
Commission of Ohio (PUCO) 
Borden Building, Sth Floor 
180 E. Broad Street 
Columbus, OH 43215 

Keith G. O'Brien 
John D, Heffner 
Robert A. Wimbish 
Rea, Cross & Auchincloss 
1920 N Street, NW 
Washington, DC 20036 
(202) 785-3700 

ATTORNEYS FOR STATE OF OHIO 
PARTIES OF RECORD 
BETTY D. MONTGOMERY 
ATTORNEY GENERAL OF OHIO 

Doreen G. Johnson 
Assistant Attorney General 
Chief, A n t i t r u s t Section 
M i t c h e l l L. Gentile 
Thomas G. Lindgren 
Assistant Attorneys General 
A n t i t r u s t Section 
State Office Tower, 18th Floor 
30 East Broad Street 
Columbus, OH 43266-0410 
'614) 466-4328 

Alan Klodell 
Assistant Attorney General for 
Ohio Rail Development Commission 
37 W. Broad Street 
Columbus, OH 43216 

DATED: DECEMBER 15, 1997 
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EXHIBIT 1 

OFHCE OF THE GOV ER>fOR 
GEORGE V. VOINOVICH 

COMMLTVICATIONS OFHCE 

FOR IMMEDIATE RELE.\SE 
July 28. 1997 

g^SY.S^,ER TO PUT P SL2 BrLLIO^ A.S.SEVfBT V PI x \ J TX Tnt .pnn 

COLL'MBUS - Governor George V. Voinovich today expressed liis cxL-emc graiiuidc for 
Chrysler Corporation's decision to locate its new Jeep asscmbiv plant in Toledo. The J 
bUhon project Ls expected to retain 4.900 jobs a: the cnrrpanv's cMrrem manulacrunni? fiicilitv in 
Toledo. ^ ^ 

'T-oday's announcenaent not only sigmnes Chrysler's intent tu xne-* its commirment to Ohio it 
also validates the company's iaith in Ohio's business leadership and the highly sidlled workforce 
at Its Toledo facility,- Governor Voinovicii said. ^Chrysler's decision to butld this fiic-Jity m 
To.edo IS a direct result of state and local officials rallytcg theu effons to oiamtain Chrvsler's 
presence in Ohio, and more irapor^mtly. thr city of Toledo I want to commend Mavor' 
Fuikbeiner and Don Jakeway, Ohio Director of DeveiopTnent. tor pulling their teams together to 
develop a comprehensive assistance package that met Chrvsler'i needs to move this ?roiea 
lorward in Otiio. ' ' J »̂ 

lais annour.ccmcnt come as a result of Ck-ybier's decision ro replace its cujTent antiqi:ated 
facilities m Toledo which began operations at the mm ofthe cennuy. Chrysler will bu,ld its new 
Jeep manufacninng facility at rhe Stickney Avenue site in ±e cty of Toledo and mil retain i f j 
4.900 employees at both of its facilites once the new piiint is compieretl The company had 
considered several other states, including Michigan for this project. 

The Stcre of Ohio has offered Chrysler S6 million over a three vear neriod from the Ohio 
Industnal Training R ogram, a.i Investment Tax Credit valued r̂ Jiy >.6 million based on 
Chrysler's projected investment si machinerv- and equipmeot anc a Brownlidd Site Clean-up 
Ta.\ Credit valued at $1 S million The state hâ  dso offered the Citv of Toledo the followiug U) 
assist with this project a $10 million low-bterest loan at an interest rate o: 4% for 20 years to 
ofhet the cost of eligible inlrastrucnrc; a Ŝ ,5 million -.-anr from the Road Wnr. Oevdopment 
Account to assist with eligible public road improvements; a U,5 million grant trom the Business 
Development Account to assist with eligible on cr off-sits infrastoicture costs associated with the 
project; anc a Sl million grant from che Urban and Rural Initiative Program to assist with 
acqu;ruig, preparing and clean-up of the site for economic deveioprr.en:. 

In addition, the Ohio Department of Transportation will provide S2 milIio.T and the Ohio Rail 
Development Commission will provide $750,000 for the projett 

-JO-
or more infnrmaiion. contact Kathie Fleck at (6 U) 6J4-0<)S7yr Gail Crawley at ^614)4^-
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RFSPONSIVF APPI ICATION 

INDIANA & OHIO RAM WAY COMPANY 

-• '-i^^/iBiir 

VFRIFIFD Sl A l FMI-iN l OF FARRY HIMFS. SI CRF l ARY-1 RliASURFR OF 
WFS l ( FNTRAF OHIO POR ! A I I H O R H Y 

THF 

M\ name is Farr\ Hinies. I am Sccrclarx-1 reasurcr ol ihe W est C entral Ohi(» Port Aulhont> 
(WFSrC'O). WFSIC () is a spceial purpose unit ot local gt)\erninent create 1 lender the laws of 
the Slate of Ohio. W F.S ICO is the ow ner of rail treight lines in Champaign. Clark. I a\ette. 
Fogan and Madison counties in Ohio. The rail lines are leased to the Indiana & Oliit) ( entral 
Railroad (lOC'R). a unit ot the Indiana & Ohio Kail (Orporation. The Indiana & Ohio Railwa> 
('ompan> (IORY i is also a unit it the corporation. Hie IOR\ operates \ ia trackage rights over a 
segment ot a \\ I SIC () line on its route between I lat Rock. Michigan and ( incinnati. Ohio. 

WFiS rC'O represents the public interest in seeking remedies to the adverse impacts ot the 
acquisition ofConrail (CK) b\ Nortolk Southern (NS) and CSX Transportation (CSX 1) will 
have within its iurisdiction and on its railroad lines. I his statement is in suppo"! ot the lORY's 
responsive application before the Board seeking the various trackage rights trom NS and CSX 1. 

I his statement addresses the IOK\'"s request tor: 

1. Overhead trackage rights over CSX I between Fiast Norwood. OH and Washington ( IF. OH 
with the right to conni-.t al Midland Cil>. OH with lOKY's (ireentield branch: 

2. Focal trackagt .ights between Sidnev .OH and {,)uinc> .OH over the CR line to be acquired 
hv CSX I : 

.T I ocal trackage rights between Sh.tronv ille. < )ll and (Hiumbus. OH ov er the i R line to be 
acquired bv NS; 

4. Focal trackage rights between (,)uinc>. OH and Marv svillc. Oil over the CR line to be 
acquired bv CSX I . 

<)\erhead trackam- rights over C S.\ 1 bt'tvvcen Kast Norwood, OH and W ashington C.H., 
o n with the right lo connect at .Midland C'itv, OH with IOR\ 's (ircenficid branch; 

.•\s described m tiie Appiicalion and the env iroiiir.ental documents. NS proposes to increase 
traffic on CK's hne between Davton. ()l I and Ivorvdale. Ol I bv eight or more trains per da>. It is 
anticipated that the eight or more trains per dav will also use the CR line segmeni beiween 
Springtield. ()l 1 and Dav ton. ()l 1. as it is also a line segmem ofthe NS corridor targeted for new 



intermodal trat fic. Fhe forecast of eight additional trains per das is a conser- ativ e business plan 
estimate. If the NS strategy is successful, the frequency and length of NS trains vvill increase. 

10RY"s operation over the CR line via its irackage rights will be harmed as NS dispatchers give 
priority to NS trains. The NS priorilv vvill delay IORY trains and congest WFiS I C(i) s track 
between Maitland. OH and Cold Springs. OH as IORY trains wail for access to exercise its 
contractual right to use the CR line to Cincinnati. I he IORY schedule of operations vvill also be 
degraded as its trains on the CR line are ordered to wait at passing iracks tor NS traffic lo clear. 

I hese main line dispatching decisions vvill adverseiv intluence the operations of the KJCR and 
IORY on WFiSI C () s lines and give competitive advantages to NS and CSX I . 

Springfield is the interchange point with CR for lOCR s tratfic originating or terminating on 
WFSTC()"s lines. I he anticipated additional through iraffic b\ NS post-acquisition vvill increase 
through train congestion, interrupting local serv ice and effi«.ient inierchange. l he delav s vvill 
impacl customers on the WF.S I C(J lines. 

Lastly, congestion al CSX I "s Oueensgale vard at Cincinnati atfecls the IORY lOCR operation 
on WFSICO's lines by causi i e\cjssive delavs ol crews and equipmeni. 

All freight is lime sensitive. I he l()RYTOCR"s abilitv to compete and serve its customers on 
WFiS I CO lines economical!) and eificientlv will be harmed, l l is in the public interest lo 
remedv the degradation ofthe IORY/IOCR"s use of WTiSfCO's rail lines and lORYs trackage 
rights between Springfield and Cincinnati. OH. 

l he remedv lo the adverse impact on Wl S1 CO and KK R is for the IORY"s request tor trackage 
rights between Fast Nonvood. OH and W ashington C.H.. OH to be granted h> the Surface 

I ransponaiion Board in its decision on this matter. 

fhis remedy is consistent vvith WI S fCO's Rail Development Plan. It is in the public interest in 
that the added overhead tralfic on the W l S fCO line between Springtield. OH and Washington 
C.IF. OH uil l contribute to the economic well-being ol the line, l he capacitv exi.sts on bolh the 
WFiS ICO line and the CS.X I line between Fiast Norwood. OH and W ashington. C.IF. (JH. The 
efficiencv of the l()K\' lOCR operation will also benefit the shippers on the WFiS ICO lines, l or 
example, crews and equipmeni can move between IOC R s Midland ( itv. ( ) l l to (ireentield. OH 
line and the WF.SI CO lines, l astlv. this alternate route vvill relieve congestion in Cincinnati on 
CSXfs Mill Creek line. 

Local tr.ickatie rights between Sidnev, OH and Otiincv, OH over the CR line lo be acquired 
bv ( SV 

These trackage righls will lacilitate mlra-stale . rimerce b\ providing single carrier access for 
tiirm products from V\ I SI CO lines into neail'v uiarkets C lass I rates tor switching, etc. make 
the logical move trom the rail-served countrv elevator to nearbv rail-.served processor rale 
prohibitive. It is in the public interest lo facilitate competition, to increase efficiencv and to 
conserve energv by granting these rights to IOR^'. 



Local trackage rights between Sharonville, OH and Columbus, OH over the CR line to be 
acquired by .NS 

Tht'.se trackage righls vvill facilitate intra-state commerce. It is in the public interesi to facilitate 
con Petition, to increa.se efficiencv and to conserve energv by granting these righls to 'ORY. 

Li)ca\ trackage rights between Quin v, OH and .Marysville, OH over the CR line to be 
acquired by CS.XT. 

I hese irackage righls will facilitale intra-slate commerce. IORY should have the right to connect 
vvith WFS ICO s line at Bellefontaine. OH. 

In summarv. WESTCO supports the lORYs responsive application. 1 he granting ofthe 
irackage rights requested b> the IORY vvill promote competition, facilitate inlra-slale commerce, 
reliev e congestion, expand single-line serv ice, and prov ide for faster and more reliable service at 
a lower overall co.st 

llimes 
Secretarv -1 reasurer 

State otOhio ) 
) SS 

COuntv I t C lark) 

N'erification 

1. l arrv v\ . Himes. being duly svvorn vlepose and slate that I have read the foregoing statement. 
know the contents thereof, and the statements therein are true and correct, to the best of in> 
knowlediie and belieti 

Subscribed and sworn to 
betore me this 12th dav 
of December. 1W7. 

Noiarv Public 

ELAINE E. SHAFTNER 
NOTARY PUBKC. STATE OF OHIO 
MY COMMISSION EXPIRE6 MAY 26. 2000 
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