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Vernon A. Williams 
Secretary 
Surface Transp. Board 
Washington DC 20423 

ll/ 
Re: F.D. No. 33388 

CSX fk NS-Control-ConRail 

Dear Mr. Williams: 

This i s to certify, in accordance with Decision No. 27 in 
the entitled proceeding, that on September 8, 1997 I served a 
copy of the following materials upon Robert J . Cooper, by f i r s t 
class mail postage-prepaid: 

Notices of Intent to Participate, by Joseph C. 
Szabo, Village of Riverdale, Charles D. Bolam, 
John D. Fitzgerald, and Frank R. Pick e l l . 

Comments of Joseph C. Szabo in Sub-Nos. 2 thru 7. 

The above constitute a l l of the f i l i n g s to date by the above 
parties of record. 

Very truly yours, 
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•paauHjB aq pxnoqs uoTqdmaxa 

x o j suoxq-t-aed 'suoscaj aAoqe j o nts aoj 

NOISmONOD 

•paAOadde 

SX uo'tiBO'cxddY AjBui-cad am 3X axqxssod se uoos se aaaqMasxa 

pUB BUBxpui ux saaddxqs oq uoxqcqjodsueaq IT^^ aAXi-rqaduioo 

a a j j o 0-3 axqe Buxaq aog ao-tad aqq sv qdaooe oq paaBdaad ajB 

SN PUB XSD ^equ 'iisxx axqBuosea,! e s-t ijBqx -SUO-C::BOOX :5uaaa35xp 

qB paqoaiqsuoo aq oq BABII qqB-cui suo"iqoauuoD qcqq ^ s x j B S I 

aaaqq 'uBxd Axquajjno qoBa SN puB xSD ''.sxqw qBqq uiojj quaja3i:xp 

aauuBui B ux paqoapuoo aq BUB-ppui uaaqcaMqqjou ux suo-cqBjado 

qBqq aaxnbaa oq aaaw paBog aqq qeqq quaAa aqq u-c 'aqou /̂ aqq 

SY • suaaouoo .i-caqq ssaadxa oq qo-rq/A u-r uinaog BUOJM aqq uasoqo 

aABq sa-tqxD ano,a aqq 'uoxqDauuoo ^aaao MOXITM aqq qonaqsuoa 

oq uoxqdoiaxa j o j uoxqxqad aqq uo Eu-tquauimoD u-r 'jaAawoH 

• B a j B 

j-caqq ux suoxqB^ado qnoqB amxq qsqq qB aABq ii x q s aqB-cui Aaqq qsqq 

suaaouoo jaAaqBqM BUXS-CBH 13 aaqoqoo uo pjBoa aqq oq squauauoo 

qxuiqns oq aaaj OSXB a^B saxq-co jnod aqx • SXSAXBUB xBquamuojcxAua 

quBJJBM squauiBas asoqq aaAO suoxqBaado ux saBuBqo /.UB qBqq 

quaqxa aqq oq 'pa-cj-cquapx SBq qx qBqq squauiBas aufx sno-cjBA aqq 
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aaAO suo-cqBjado SB n s n SB 'paxjxquapx sBq qx suoxqoauuoo jaqqo 

puB uoqsaxxoj. 'MSSJD MOXXTM aq^ JtaAO suo-cqBjado aqq ssajppe XXXM 

qoxqM 'BuxaBdajd sx pjBog aqq qBqq quauiaqsqs qoeduii x^^usuiuoJXAua 

aqq uo quauauoo oq Aq-tunqaoddo AaaAe aAeq TIT^ sa-cqtj j n o j aqj, 

•paAOaddB sx uoxqBDXxddv AjBui-pad aqq XT̂ U'̂  PUB ssaiun aouauauoD 

qouuBO suoxqoauuoo asaqq aaAO suoxqBjado "sanssx x^uoxqBjado puB 

uoxqonaqsuoo Buxaapxsuoo AxaqBjBdas s-r paeog aqq qeqq qoej aqq 

Aq paqs-cuxuixp ABM ou u-c sx su:caDuoo x^^usuiuoj-CAua puB XBUo-tqBjado 

jxaqq asxBa oq saxqxo anod aqq 30 Aq-pxxqB aqx 

'6 qB squauiuioo „-sanss-r x^^uaujuoa-CAua 

puB xsuoxqB.iado uaawqaq uoxqBJsdas x^T^TJT^^^ UB qqxM 'uoxqBXOsx 

ux pajapxsuoo aq qou pxnoqs,, suaaouoo asaqq qsqq anBae Aaqx 

•Aoxxod uoxqBqaodsuBai XT̂ H aqq aqBO-cxduix qeqq sanssx AqajBS 

puB oxjjBaq sasxBJ saxjBpunoq x^dxoxuniu jxaqq uxqq-iM suxBjq 

SN puB XSD ?o uoxqBJado aqq qBqq puaquoo saxqxo -moj aqq 'snqj, 

•AqxAxqoB uoxqonaqsuoo aoj uoxqdmaxa paqsanbaa aqq oq qoadsaa 

qqxM panssx uoxsxoap AUB UX qou puB 'uoxqBoxxddv AjBui-tad aqq uo 

uoxsxoap s,paBog aqq ux passaappB AxaqBxadoaddB ajB qeqq suaaouoo 

'uoxqonaqsuoo qou 'XBUoxqBaado oq Axaaxqua saqBxaa Bxaaqxao 

uoxqduiaxa aqq 50 uoxssnosxp .saxqxj j n o j ain 'AxaBXTuixs 

•squBorrdd'Y Aq pasodoad suoxqoauuoo aaqqo aqq 50 AUB 

ao suoxqoauuoo uoqsaxxox ao i(aaao MOXXTM aqq jo uoxqonaqsuoo aaaui 

aqq oq aqBxaa qBqq suaaouoo qou AxuxBqaao aas Aaqx 'uoxqBoxxddv 

AaBuixad aqq oq paBBaa qqxM pai'.axAaa aq oq suo-tqeaado oq aqsxaa 

suaaouoo asaqq 'aBpaxMOu>(OB saxqxo ano^ aqq s-̂  -g qe squauiuioo 

saxqxo anoj „ ' ' ' ' aanqonaqsBajux axaqq oq qoadsaa 

qqxM Buxouaxaadxa ApBaaxB aaB saxqxo anoj aqq suiaxqoad snoxaas 
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•sanssx xoaquoo AUB saqBOxxdmx suoxqxqad asaqq 30 Buxxxj aqq qBqq 
paqsaBBns aaAau riHY ' (S-flHY) XT^^uoo 30 xojquoo x^J^^xun pauxBqqB 

aABq SN puB XSD qeqq UIXBXO sqx BuxpaBBaa aapao AaoqBaBXoap 
aoj uoxqxqad (papuno5un puB) aAxsuaqxa sqx u-c 'peapuj g 

AaaA aqBqaaoBxa ABUI [saxqxo asoqq qBnoaqq aqBaado XXT^ SN puB xSD 

qBqq sauxx] uo auinxoA ox33Baq ux saBuBqo qeqq ^-r uaaouoo ,saxqxo 

ano,a aqj,!! 'BuxxTJ axaqq ux paqBqs sv "paAoadde ST uoxqBOxxddv 

AaBUixad aqq 3x saxqxo BUBxpuj uaaqsaMqqaou asaqq ux SN pUB xSD 

30 suoxqBaado uoxqxstnboB-qsod aqq qnoqB suaaouoo oq AxaAxsnxoxa 

aqBxaa sa-pqxo anoj aqq Aq paxx3 squamuioo aqj, 

saxqxo anoj oq Axdaa 'D 

•aAoqB passnosxp SB 

'papuno3un Axaaxqua sx uoxqxqaduioo ixBa aAxqoa33a eqBqxxxoB3 XXXM 

qBqq suoxqoauuoo pxT^^q „quauiaBBueuisxui aaxaaBO., aq ABUI qx qBqq 

uoxqou aqq 'aaqqanj '6 'ON uoxsxoaa ux pax3xquapx suosBaa aqq 

30 xxe aoj qxaaui qnoqqxM sx uoxqBOxxddv AaBuixad aqq u'j. padoxaAap 

aq oq paooaa aqq quasqB sqoaCoad uoxqonaqsuoo asaqq Buxqduiaxa 

aapxsuoo oq SXBOB Aoxxod uoxqBqaodsuBuj. IXBH oq AaBaquoo 

aq pxnoM qx qBqq uoxquaquoo SXH '6 ' "'N uoxs-coaa ux passaapps 

ApBaaxB sanssx aqBBxqxx aa oq sqduiaqqB oqszs 'flHY aiccq 

oqBzs qdasor oq Axdaa •g 

g-aaqqo aqq sxoaquoo aaxaaBO auo qsqq 6uxAxdui"c ao3 sxsBq 

ou sx aaaqq 'saouBqsuinoaxo asaqq uj •sqx3auaq asoqq uo pasBq 

sqoaCoad aqq oq paaaBB SBq qoBa puB sqoaCoad ai^i! Buxqonaqsuoo 

30 qx oq sqx3auaq aqq 30 quauissassB quepuadapu-c UMO sq-c 

apBui SBq aaxaaBO qosa 'aaqqan^ (•11 qB I-XSD) „'asuadxa s,xSD 
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qB Axaa-tqua aq pxno«„ suoxqoauuoo asaqq 50 uoxqonaqsuoo 'aaAXBM 

aoj uoxqxqad L66X 'Z sqx ux paqBqs sv "sanssx xoaquoo AUB 

aqBOXxduix qou op suoxqoauuoo aaaqq asaqq qonaqsuoo oq uoxqduiaxa 

ao3 suoxqxqad aqx -sqsxxa auou aaaqw anssx ioj.:xuoo e Buxqooouoo 

sx fiHY H'AXUO XXSD Aq paxx3 Buxaq SB suoxqxqad asaqq qBaaq,, 

paBog aqq qBqq S5(SB qi ' ZZZZl 'D'S'n 61̂  30 uoxqBio-CA ux xT^auoo 

30 xO-Ĵ uoo x'̂ J'̂ exun pauxBqqB SBq xSD qsqq qsaBBns ABUI qoB3 sxqq 

qBqq puB '(fr 'ON qns) Aaupxs puB ^ -ON qns) qo-CMuaaao '(9 -ON 

qns) 3(aaaD MOXITM -- suoxqoauuoo aqq 30 aaaqq ao3 uocqduiaxa ao3 

suoxqxqad paxx3 Axqu-toC xT^auoo puB xSD qsqq sanBaB nHY 

•squBoxxddv Aq pauirssB >(sxa 

aqq A3xqsnC puB qaoddns Axxi^J 'suoxqBaado puB xo-^^uo^ 5° x^Aoadds 

AUB uodn AxaqB-cpauiuix suoxqoauuoo aqq aaAO aqBaado oq AqxxxqB 

aqq uioaj -- aoxAaas uoxqBqaodsusaq quaxox33a aaoui puB uoxqxqaduioo 

paouBqua qBnoaqq oxxqnd aqq Aq pazxuBooaa aq XIT'^ qBqq 

sqx3auaq squBOXxddv oq sqx3auaq aqx -p-3puno3un sx saoanosaa 

30 aqsBM B aqnqxqsuoo sqoaCoad asaqq qBqq uoxquaquoo s,nav 'snqx 

'8 I-SN OSXB 5^ ..-eaaq/Aasxa pasnaa puB paAOuiaa aq pxnoo 

sxBxaaqBU) siOBaq aqq 'ao 'uoxqoBSUBaq pasodoad aqq 30 quapuadapux 

uiaqsAs XT^-^ x^uoxqBu aqq oq sqT3auaq apxAoad oq pauxuuaqap 

aq aaqBX qqBxui suoxqoauuoo aqq 30 xi^ ao auios -paqBoox aaB Aaqq 

qoxqw uo spBoaxxBa ao pBoaxxBa aqq 30 Aqaadoad aqq uxBuiaa pxnoM 

suoxqoauuoo aqq 'uoxqBOXxddv AaBuixad aqq sqoaCaa paBog aqq qBqq 

quaAa aqq ui„ '(I-XSD) ^X^^ suoxqBOxxddB paqBxaa aqq 30 aaAXBw 

aoj uoxqxqad Z.66I 'Z -^ew '^T paqsqs xSD sv -paquBaB aq qou 

XXT** uoxqBOXxddY AaBUixad aqq qBqq i(sxa xexouBux3 aqq pauinssB aABq 

SN puB XSD 'suoxqoauuo asaqq qonaqsuoo oq Buxsodoad uj 
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• sqoa Coad 
5(OBaq Buxqoauuoo asaqq 30 uoxqonaqsuoo aqq 30 uoxqduiaxa aqq oq 

axqBOXxddB Axx^5 S-ie uoxqduiaxa SSBXO aqq BuxAxaapun saxoxxod auits 
aqq '(Aqaadoad pauMO-xxBa uo Axaaxqua qou aaB Aaqq asnBoaq) aaaq 
anssx qB sqoaCoad uoxqonaqsuoo aqq oq axqBoxxddB Axx^^Tuqoaq qou 

sx uoxqduiaxa SSBXO qBqq axxqM ' (^X) '(S) '(t')lOXOl 'D'S'n 9SS 
• („uoxqBAaasuoo ABaaue aqouioad puB aBsanooua,, puB ,,'sapoui aaqqo 

puB saaxaaBO XT^a uaaMqaq uoxqBUxpaooo puB uoxqxqaduioo aAxqoa33a 
aansua,, „ 'uiaqsAs uoxqsqaodsuBaq XT^a punos B 30 uoxqBnuxquoo puB 

quauidoxaAap aqq aansua,, '-B^) SXBOB uoxqBqaodsuBaq XT^a aaqqo 
XBaaAas saAaas >(OBaq Buxqoauuoo 30 uoxqonaqsuoo aqq Buxqduiaxa 

'St't'gie 'TM 966T 'T060I 'D'S'H 6̂  aapun~>(nBJX Buxqoauuoo 
30 uoxqonaqsuoo aqq ao3 uoxqduiaxa SSBXO ' iZ ' oN qns) zez ' ON 

aqaBd xg ux uoxsxoap 9661 ' 6Z -̂ ŵ sqx ux puno3 paBog aqq sv g 

•qs5j:aqux oxxqnd aqq ux sx 

uoxqBOxx;.''-V AaBuixad aqq ux paqBxduiaquoo uoxqoBsuBaq aqq aaqqaqw 

30 uoxqBuxuuaqap sqx uo BuxaBaq AUB aAeq qou XIT^ sqTaCoad 

(axBos ux) aouxm AxaAxqBxaa asaqq uo uoxqoB sqx qBqq aBaxo AaaA 

apBui SBq paBog aqx 'aaau AaBSsaoau sx anssx sxqq 30 uoxssnosxp 

papuBdxa ou 'snqx ' qasfoop qns qoBa ux panssx suoxsxoap zz 

Axnr aqBaBdas aqq 30 qoBa ux puB 6 'ON uoxsxoaa ux suaaouoo asaqq 

passaappB ApBaaxB SBq paBog aqx •pxax3B aB3 JSXB aaB uoxqBOxxddv 

Aaeuixad aqq 30 quauiBpnCaad paBog qnoqe suaaouoo s ,nHV 

• w e qB sanssx aawod qaifaBui aqBoxxdujx qou op pue 

Axuo uoxqonaqsuoo oq paqxujxx aaB sqsanbaa uoxqduiaxa aqq 'aaqqanjj 

•ABM 30 qqBxa XT̂ a oq quaoBCpB Aqaadoad 30 qunouiB x^uixuxui 

B Axuo 30 uoxqxsxnboB aaxnbaa sasBO xx^ ux pue Buox axxui auo 

UBqq ssax Axx^oxdAq aaB suoxqoauuoo aqx ' adoos paqxuixx AaaA 30 

Xxe aaB sqoaCoad uoxqoauuoo asaqx -asxMaaqqo UIXBXO qou saop nHY 

puB 'pax3sxqBs OSXB sx uoxqduiaxa ao3 qsaq puooas aqx 

• • g-qaui Aqaaaqq sx soSOl "D'S'n 6̂  aapun uoxqduiaxa 

ao3 qsaq qsaxg aqx 'sanssx qons AUB pax3xqu3px qou SBq nHY 
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puB 'uoxquaAaaqux AaoqBxnBaa quBaaBM pxnoM qeqq sanssx aqeoxxduix 

qou saop suoxqoauuoo asaqq 30 uoxqonaqsuoo aqq 'AxBuxpaooov 

•(3)10101 'D'S'n et' -sxoaquoo AaoqBxnBaa Buxzxuixuxui 30 x^oB 

uoxqBqaodsuBaq XT̂ -̂  qqxM quaqsxsuoo aq qou pxnow uxBaq qa'̂  

qouuBO suoxqBaado qoxuM aaAO suoxqoauuoo 30 uoxqonaqsuoo aaaui aqq 

30 rtaxAaa AaoqBxnBaa XX"5 'AxuxBqaao -uoxqBOxxddv AaBuixad aqq 

qqxM aaqqaBoq paaapxsuoo aq XXT^ suoxqoauuoo aqq aaAO suoxqBaado 

'aaqqan,i "(SDIOIOI 'D'S'n 6^ ux qqao3 qas SXBOB aqq Buxaaqqan3 

snqq 'suoxsxoap AaoqBxnBaa aqxpadxa OSXB XXT'̂  MaxAaa AaoqexnBaa 

papuaqxa uioas suoxqoauuoo asaqq 30 uoxqonaqsuoo aqq Buxqduiaxa 

•uoxqBOxxddv Aaeuixad aqq 30 'AUB 3X ' xBAoaddB uodr; AxaqBxpaunux 

uxBaq oq suoxqBaado XT^a aAxqxqaduioo MOTXB XXT'* asnBoaq 

quBqaoduix sx auixq sxqq qB suoxqoauuoo asaqq 30 uoxqorxqsuoo aqq 

30 uoxqduiaxa 'paapui {^) puB (e)IOIOI "D'S'n 6V Ac; paqBxduiaquoo 

XXBa Aq qqBxaa3 30 uoxqBqaodsuBaq a3BG puB aAxqxqaduioo 

'Axaapao aqq BuxouBqca 'uiaqsAs XT^a xeuoxqBU aqq 30 uoxqBaado 

quaxox33a aqq aqBqxxxoB3 Axuxexd 'paquBaB sx uoxqBoxxddv AaBuixad 

aqq 3X 'XXT*̂  suoxqoauuoo asaqq asnBoaq Aoxxod uoxqBqaodsuBaq 

XXBa aq'̂  qno AaaBO oq AaBssaoau qou sx T060I uoxqoas 

aapun suoxqoauuoo aqq 30 uoxqonaqsuoo aqq 30 uoxqBxnBan 

•squBoxxddv Aq 

pax3sxqBS AxTpBaa aaB spaBpuBqs araqq qBqq sx aaaq uoxqduiaxa 30 

Aqaxadoad aqq puB AoxxoJ uoxqBqaodsuBaq XT^a aqq qqxw Aouaqsxsitoo 

Buxuaaouoo suoxquaquoo s,nHY oq aawsuB qaoqs aqx „'aaMod 



•uoxqxqad paxx3-aqex qeqq oq 
qoadsaa uqxw paqqxuiqns Buxaq sx asuodsaa aqBaBdas v I ON qns 

ux pax 1:3 uoxqoauuoo auxxqsaao aqq ao3 uoxqduiaxa 30 aoxqoN XSD 3q3 
oq qoadsaa qqx« (El-flHY) ABqs oq uoxqxqad B paxTs SBq nHV "aaaq 

passaappB qou sx puB 'x "ON qns ux paqa^foop SBM aoxqou qBqx ^ 

qa>(aBm 30 asnqB aqq uioa3 saaddxqs qoaqoad oq papaau qou sx„ 

squauiaaxnbaa AaoqBxnBaa 30 uoxqBOxxddB ao „adoos paqxuixx 30 sx„ 

uoxqoBSueaq aqq qsqq (z) ?UB „TOIOT "D"S"n 61- qe qqao3 qas Aoxxod 

uoxqBqaodsuBaq XT^a aqq qno AaaEO oq AaBSsaoau qou sx„ uoxqBxnBaa 

(I) qBqq spuT3 qx aaAauaqw uoxqBxnBaa uioa3 uoxqoesueaq ao uosaad 

B qduiaxa ..xx^qs,, paBog aqq 'Z09QX D S n et- aapun 

•uoxqBoxxddB xoaquoo aqq oq qoadsaa qqxM ..AqxxBaqnau 

[s^paBog aqq] asxuioaduioo,, puB „uoxqoBSUBax aqq 30 x^AoaddB 

aoj aanssaad x^uoxqxppB aqBaao,, XXT*̂  suoxqduiaxa asaqq BuxquBaB 

qBqq sanBae OSXB nHY •sqx3auaq oxxqnd ux qxnsaa qoB3 ux XXT'̂  

uoxqoBSUBaq aqq qsqq pauxuiaaqap SBq paeog aqq XT^un paqueaB aq 

qou pxnoqs suoxqduiaxa aqq 'uoxqoBsuBaq xT^aaAO aqq uioa3 paAaxqoe 

aq oq sqx3auaq paqaodand ai-q uo Axaa suoxqoauuoo asaqq ao3 

paXX3 suoxqxqad uoxqduiaxa aqq asnBoaq qeqq sanBaB nHY 

nnv oq Axdan 'v 

- sBuxpaaooad qa^foop qns asaqq 

ux paxx3 aaaw qBqq squaunuoo Axuo aqq aae squauiuioo saxqxo anoj puB 

oqBzs 'nnt sqj- ' l I aaqmaqdas Aq paxx3 aq saxxdaa qeqq puB '33 

qsnBnv Aq paXT3 squaunuoo oxxqnd qeqq paaxnbaa 'uoxqxqad qoBa 

30 Buxxx3 aqq 30 a,)xqou papxAoad paBog aqq 'paxx3 aaaw uoxqduiaxa 

ao3 suoxqxqad qoxqw ux sqai(Pop qns aqq 30 qoBa ux zz Axnr 

paAaas saapao Ag ^-Aqaadoad XT̂ -̂  uo Axaaxqua paqonaqsuoo aq 



•uoxqoBSUBaq 
aaxqua aqq ao3 ssaooad MS-CAaa x^^uauiuoaxAua aqq 30 uoxqa-duioo aqq 

Buxwoxxoj Axuo aouaumioo pxnoAi suoxqoauuoo aqq aaAo suoxqBaado e 

oq HO 'auxxqsaao qB qoaCoad uoxqoauuoo XT^auoo/xSD e oq qoadsaa 

qqxM paxx3 OSXB SBM 9 E " 0 S I I •H"d"D 61' aapun uoxqduiaxa 30 aoxqou 

Y •Axdaa s-cqq 30 uoxqdBO aqq ux paqsxx sqa>(oop qns aqq 30 qo^a 

ux uoxqduiaxa ao3 suoxqxqad paxx3 squBoxxddv 'uoxqBoxxddv Aaeuixad 

aqq 30 BuxxTj aqq qqxM quaaanouoo '^661 'ZZ aunr UQ 

•paquBaB aq qou qqBxui uoxqeoxxdde qeqq qeqq Jfsxa xexouBux3 

aqq BuxuinssB aaaw squBoxxddv aqq 'uoxqBoxxddB xoaquoo aqq 30 

'AUB 3X 'quBaB aqq oq aoxad suoxqoauuoo aqq Buxqonaqsuoo ux 'qBqq 

pazxuBooaa OSXB paBog aqx "9-5 qB 6 'ON 'oaa „•uoxqeoxxddB 

AaBUixad aqq ux ̂ aas oq puaqux Aaqq qBqq uoxqBzxaoqqnB x'^^^uoo 

aqq 30 uoxqBuminsuoo BUXMOXXO3 AxaqBtpauiuix uoxqxqaduioo snoaoBxA 

'aAxqoa33a ux aBBBua oq paaBdaad aq oq quBM squBOxxddB qBqq 

axqBpueqsaapun sx qi„ 'qBqq pazxuBooaa paeog aqx ,-suoxqoauuoo 

aqq 30 qoea 30 uoxqonaqsuoo aqq 30 sqoBduix aqq 30 waxAaa 

XBquauiuoaxAua 30 uoxqaxduioo aqq oq qoaCqns 'suoxqoauuoo asaqq 

aaAO suxBaq 30 uoxqBaado aqq (q) puB uoxqoBSUBaq xx^aaAO aqq 

(B) 30 uoxqBaapxsuoo paBog oq aoxad puB a'oa3 aqBaBdas suoxqoauuoo 

aqq 30 uoxqonaqsuoo aqq ao3 uoxqduiaxa 5(aas oq squeoxxddv 

aqq MOXXB oq 6 'ON uoxsxoaa ux suorq^^iacl jgAXBM aqq paquBaB 

paeog aqq 'saaqqo BuouiB 'nHY 50 suoL^oaCqci aqq aaAQ 

•saqnoa X^^XA uxBqaao 

uo pBoaxxBa aaqqo aqq oq qsBaquoo ux saaxaaBq x^oxsAqd snoxaas 
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quoa3uoo pxnoM pBoaxxBa qoea 'suoxqoauuoo aqq 30 uoxqonaqsuoo 

quasqe 'asnBoaq aaqqoue auo qqxM aqaduioo oq sN puB xSD JO ^ITTTQ^ 

aqq oq x^xquassa aaB sqoaCoad ^(oeaq Buxqoauuoo asaqq 'pauxBxdxa 

suoxqxqad aaAxtw aqq sv 'uoxqBoxxddv AaBuixad aqq 30 'AUB 

3X 'xBAoaddB paBog uodn 'BsaaA-aoxA puB 'SN qqxw aqad-oioo oq xSD 

30 AqxxxqB aqq aqBqxxxoB3 puB uiaqsAs XT^auoo aqq qqxM suiaqsAs SN 

pue XSD sqq xxjxi oq pauBxsap aaB qBqq suoxqoauuoo 30 u6t!i^aSdO 

aqq qou qnq -- uoxqonaqsuoo aqq SBM saoxqou puB suoxqxqad asaqq 

30 qoaCqns aqx -sqassB sqx 30 asn aqq 30 uoxqBOoxxe puB XT^auoo 

30 xoaquoo 30 uoxqxsxnboB pasodoad aqq oq paqBxaa sqoaCoad 

uoxqonaqsuoo uaAas aoj (Z.66T ' ZZ aunr uo paxx3 Axquanbasqns aaaw 

qoxqM puB) axx3 oq papuaqux Aaqq qBqq uoxqduiaxa 30 saoxqr u puB 

uoxqduiaxa ao5 suoxqxqad oq qoadsaa qqxM ' (XA) {3) (o) 08XI 'H'i'D 

6lt 'axna „suoxqBOxxddB paqBxaa,, aqq 30 aaAXBw Bax3(eas (l-SN 

puB I-XSD) suoxq-).qad paxx3 squBoxxddv 'z.661 'Z ABW UQ 

-ssaooad waxAaa 

XBquauiuoaxAua aqq ux puB uoxqBoxxddv AaBuixad aqq uo suoxqBaaqxxap 

s,paBog aqq 30 asanoo aqq ux passaappB aq XIT^ sanssx x^uoxqeaado 

•anssx qB suoxqoauuoo aqq qonaqsuoo oq Axuo suoxqduiaxa 

paqsanbaa aABq spBoaxxBa aqq 'aaan -sBuxpaaooad qa>(oop 

qns asaqq ux paBog aqq aao3aq qou aaB qoxqw 'sanssx x^uoxqBaado 

oq paqBxaa AxaAXsnxoxa oaB squauiuioo ,saxqxo anod aqx 

'6 'ON uoxsxoaa ux uoxqBUXuiaaqap aoxad s,paBog aqq qqxw 

sppo qe uoxqxsodoad B 'uoxqBoxxddv AaBuixad aqq oq asuodsaa ux 

apBui sBuxpuxj aqq uo pasBq paaapxsuoo aq pxnoqs suoxqoauuoo asaqq 



- squaunuoo Axdaa asaqq 
ux passaappB aq XXT*̂  snqq puB squaunuoo axaTn ux passnosxp sx 

uoxqoaTiuo:. uoqsaxxox aqq 'gy ON qns oq passaappe Axx^oxuqoaq qou 
aaaM squaunuoo saxqxo anoj aqq axxqw - uoxqBO-c xddB Aaeuixad aqq 30 

uoxqeaapxsuoo sqx uioaj aqBaedas uoxqeaapxsuoo J03 paeog aqq pai{SB 
SBq SN qoxqM oq SB uoxqoauuoo „ABP qsaxq,, e qou sx uoxqoauuoo 

pasodoad qBqx 'NI 'uoqsaxxox 3^ uoxqeaodaoo IXBH paqBpxxosuoo 
qqxM 5(OBax buxqoauuoo uoxqduiaxa uo-cqeaado puB uoxqonaqsuoo 

Aueduioo ABMXXBH uaaqsaM pue moj j .on ' (gx "ON qr-b) 88eeE 
•ON qa5(ooa aouBuxj ux 9E"0SII "H'd'D 61- qB uoxqduiaxa SSBXO aqq 

oq quBnsand SN ''̂q PSXTJ uoxqduiaxa 30 aoxqoN paxjxaaA B 30 qoaCqns 
aqq sx N I 'uoqsaxxox qe uoxqoauuoo e 30 uoxqonaqsuoo aqx ^ 

30 uoxqonaqsuoo aqq qBqq puaquoo squauiuioo asaqx uoxqBpunoj 

qnoqqxM OSXB aaB oqezs Aq paxTj squauiuioo aqx 

- aaaq 

UXBBB OS op pxnoqs qi ' z,66I ' ZX aunr paAaas '6 ' ON uoxsxoaa ux 

squauinBae sqx 30 x^aaAas 'paqoaCaa pue 'passaappe Ayaaenbs paBog 

aqx • sqa>(Oop-qns asaqq ux passaappe sqoaCoad UOLqonaqsuoo aqq 

oq qoadsaa qqxM ( ( XA) (3) (o) ̂  - 08II 'Hd"D ^ina ..suoxqBOXxddB 

paqBxaa,, aqq 30 aaAXBM B ao3 qsanbaa ,squBoxxddv oq uoxqxsoddo 

ux £.661 'SI •̂ ew PSXT? Buxpsaxd B UX Aqaed qeqq Aq apeui squauinBae 

aqq 30 quauiaqeqsaa e AxaBaex aae squauiuioo s,nHY 

3'SI 'ON qns 30 qoaCqns aqq sx qeqq euexpui 'uoqsaxxoj. 

qe qoaCoad uoxqonaqsuoo SN aq^ puB Buxpaaooad 3 ON qns aqq 30 

qoaCqns aqq sx qBqq BUBxpui '>(aaao MOXITM q^ qoaCoad uoxqonaqsuoo 

XSD oq qoadsaa qqxM paix3 (f^o-DDi) (..saxqxo anoj,,) 

BUBxpui 'BuxqxqM puB -'Buexpui 'Aaeo -'euexpui 'puouniieH 'Buexpui 

'oBBOxqo qsBa 30 saxqxo aqq 30 squauiuioo aqq (e) pue sqa>(Oop-qns 

asoqq 30 qoBa ux (x-SDD (..oqBzs..) paBog aA :qexsxBaq sxouxxxi 

uoxufi uoxqeqaodsuBax paq-cun aqq 30 3ieqaq uo oqBzs qdasop Aq 

paxx3 squaunuoo aqq (3) 'Axdaa s-cqq 30 uoxqdBO aqq ux pax3xquapx 

sqa5(00p-qns aqq 30 qoBa ux paxTJ uoxqduiaxa ao3 suoxqxqad 



' {..xxeauoo.,) uoxqBaodaoo 
XXBH paqBpxxosuoo puB -oui XT^auoo puB (,.SN..) Aued-jioo ABMXTBH 

uaaqqnos 5(X03-ION PUB uoxqeaodaoo uaaqqnos J(X03aoN '(..XSD..) 
OUI 'uoxqeqaodsuBax XSD PUB uoxqBaodaoo XSD squBoxxddv ^ 

aqq oq uoxqxsoddo ux (31-nHY) (..nHV..) suoxun XT̂ H PSTTTV 

aqq 30 squaunuoo aqq (x) oq Axdaa Aqaaaq ^squeoxxddv 

NOIXDOHXSMOD HOd NOIXdMaxa HOd SN0IXI13d 
OX NOIXISOddO NI SXHaMMOD 

OX AldSH /SXNVDIIddV 

HO 'snHADna XY NOixYHOdHOD iiYH Qaxvanosf^oD 
HilM MDYHX DNIXD3NN0D - NOIXdWHXa NOIXVHadO ONY 

NOIXDnnXSNOD - ANYdWOD AYM7IYH NHaXS3M ONY AlOd-dOU 

"ON qns) 88EEe 'ON XaXDOQ HDNYNIi 

NI 'YIJaNYXa7Y XY NOIXYHOdHOD 1IYH CaXYanOSNOD 
HXIM MDVHX ONTXDaNNOD - NOIXdWaXH NOIXYHadO ONY 

NOIXDnnXSNOD - ANVdWOD AVMTIVH NHaXSaM ONY M703H0N 

ON qns) 88eeE 'ON XaMDOQ aDITVNIi 

I I 'AaNQIS XY /iJYdWOD OYOHIIVH DldlDYd NOINn 
HXIM MDVHX ONIXDaNNOD - NOIXdWaxa NOIXYHadO ONY 

NOIXDnnXSNOD - ANYdWOD AVMTIYH NHaXSaM ONY "̂ dlOdHON 

^ ^ ^ j ^ | - ( S "ON qns) 88EEE "ON XaXDOa aDNYNIi 

HO 'NOIXDNnr AaNQIS XY MDYHX NOIXDaNNOD - Noixdwaxa 
NOIXYHadO ONV NOIXDnHXSNOD - "DNI 'NOIXYXHOdSNYHX XSD 

(tr -ON qns) 88EEf: "ON XaXDOQ aDN-YNIJ 

HO 'HDIMNaanO XV S)IDYHX NOlXOaNNOD - Noiidwaxa 
NOIXYHadO ONY NOIXDnHXSNOD - "DNI 'NOIXVXHOdSNYHX XSD 

^ t b l S ^ °^ "̂ "̂ ^ sseee "ON xaMDoa aoNVNid 

NI 'MaSHD MOniM XY "̂ DVHX NOIXDBNNOD - NOIXdWaxa 
NOIXYHadO ONY NOIXDnHXSNOD - "DNI 'NOIXYXHOdSNVHX XSD 

^j^y^(3 -ON qns) 22ZZZ "ON XaXDOa aDNYNI.3 

-A 

OHVOa NOIXYXHOJSNYHX 3DYdHnS 
anx anodaa 

SL-SN/XSD 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 (Sub. N 

.CSX Corporation and CSX Transportation, 
" Norfolk Southern Corp. and Norfolk 

Inc, 
'•t'Tr 
' Us-

Southern Ry. Co.--Control and Operating 
Leases/Agreements--Conrail Inc. 

and Consolidated Raii Corporation 
Transfer of Railroad Line by Norfolk 

Southern Railway Company to CSX Transportation, Inc. 

ALLIED RAIL UNIONS' COMMENTS IN OPPOSITION 
TO PETITIONS FOR EXEMPTION FOR CONSTRUCTION 

The A l l i e d Rail Unions ("ARU")-̂ '' r e s p e c t f u l l y submits these 

comments i n opposition to the Petitions f or Exemption f or 

Construction of connecting tracks submitted by CSX Transportation 

Corp, ("CSXT"), Consolidated Rail Corp. ("CRC"), and Norfolk 

Southern Corp. and i t s subsidiary Norfolk Southern Ry. 

Co.("NS")(collectively " P e t i t i o n e r s " ) . 

American Train Dispatchers Department/BLE; Brotherhood of 
Locomotive Engineers; Brotherhood of Maintenance of Way employes; 
Brotherhood of Railroad Signalmen; Hotel Employees and Restaurant 
Employees I n t e r n a t i o n a l Union; I n t e r n a t i o n a l Brotherhood of 
Bo-lermakers. Iron Ship Builders, Blacksmiths, Forgers and 
Helpers; I n t e r n a t i o n a l Brotherhood of E l e c t r i c a l Workers; The 
National Conference of Firemen & Oilers/SEIU; and Sheet Metal 
Workers' I n t e r n a t i o n a l Association. 
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INTROP-JCTION 

On June 23, 1997, Petitioners f i l e d six Petitions for 

Exemption for Construction pursuant to 49 U.S.C. § 10502 and 49 

C.F.R. §§ 121.1, 1150.1(a). In t h e i r P e t i t i o n s , they ask the 

Board to exempt them from the p r i o r approval requirements of 49 

U.S.C. § 10901 so that, p r i o r to Board's f i n a l determination of 

t h e i r a p p l ication for the a c q u i s i t i o n and div...sion of Conrail,'^'' 

they can construct connection tracks i n Willow Creek, Indiana; 

Greenwich, Ohio; Sidney Junction, Ohio; Sidney, I l l i n o i s ; 

Alexandria, Indiana; and Bucyrus, Ohio. 

Petitioners state that these exemptions must be handled i n 

an expedited manner because they want to have the connecting 

track completed by the f i r s t day that the Transaction becomes 

e f f e c t i v e so that they can immediately begin to provide the 

benefits claimed i n t h e i r primary ap p l i c a t i o n and compete agai..^ 

each other on an even playing f i e l d . Then, Petitioners b r i e f l y 

address the substance of the exemptions, arguing that the 

exemptions should be granted pursuant to 49 U.S.C. § 10502 

because application of 49 U.S.C. § 10901 i s not necessary to 

carry out r a i l transportation p o l i c y and the construction i s 

l i m i t e d i n scope and w i l l not subject shippers to an abuse of 

market power. 

"Hereinafter, the ARU w i l l refer to the proposed 
a c q u i s i t i o n and d i v i s i o n of Conrail as the "Transaction. 
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ARĈ UMENT 

As detailed i n i t s Reply in Opposition to Petitions f o r 

Waiver of 49 C.F.R. § 1100.4(c) (2) (vi) ( f i l e d on May 15, 1997 as 

ARU-3), the ARU maintains that Petitioners have not presented any 

compelling j u s t i f i c a t i o n for the Board to depart from the 

a p p l i c a t i o n review procedures described i n 49 C.F.R. § 

1180.4(c)(2)(vi) and to handle these application-related 

p e t i t i o n s for exemptions i n an expedited manner. 

Petitioners concede that the construction of connecting 

tracks i s d i r e c t l y related to the primary ap p l i c a t i o n . They r e l y 

exclusively on the purported benefits of the Transaction to 

support t h e i r analysis that, under 49 U.S.C. § 10502, review of 

the const.ruction of these connections under 49 U.S.C § 10901 i s 

not necessary to carry out transportation policy. S p e c i f i c a l l y , 

CSXT and CRC argue that: 

construction of thefse] connection[si p r i o r 
to the Board's f i n a l decision on the Primary 
Application would Foster e f f i c i e n t management 
and promote a safe and e f f i c i e n t r a i l system. 
I f the Board were to approve the Primary 
Application, the existence of th[ese] c r u c i a l 
connection[s] on day one would allow CSXT to 
effectuate an orderly, safe, and e f f i c i e n t 
t r a n s i t i o n of t r a f f i c and to i»r.plement more 
quickly the expected benefits of the 
transaction." CSXT & CRC Petitions at 5. 

CSXT and CRC also argue that these new connections are essential 

to the primary benefits of the Transaction - increased 

competition between cairriers and better service for shippers - by 
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creating new service routes and improving old ones. CSXT & CRC 

Petitio n s at 5-6. Likewise, NS argues that " [ i ] t i s v i t a l l y 

necessary that th[ese] connection[s] be available for the 

e f f i c i e n t routing of t r a f f i c on the day the a u t h o r i t y requested 

i n the primary application becomes e f f e c t i v e i n order f o r 

NSRC/NW/CRC to compete e f f e c t i v e l y with CSXT/CRC and to provide 

improved service to the shipping public." NS Petiti o n s at 1-2. 

Because Petitioners r e l y exclusively on the purported 

benefits of the Transaction to support t h e i r claim that the 

application of 49 U.S.C. § 10901 i s not necessary to carry out 

r a i l transportation policy, the exemptions cannot be granted 

unless the Board finds that the Transaction i t s e l f i s consistent 

with r a i l transportation p o l i c y . Therefore, the ARU asks that the 

Board stay these p e t i t i o n s u n t i l the Board makes that 

determination. 

The ARU maintains that P e t i t i o n e r s ' construction of the 

connecting track p r i o r to the Board's f i n a l decision on the 

primary application w i l l create addi t i o n a l pressure for approval 

of the Transaction. As noted by the Board (Decision No. 9, served 

June, 12, 1997, at 6), the Petitioners have stated that they are 

w i l l i n g to accept the r i s k that the Board w i l l deny e i t h e r t h e i r 

primary application or t h e i r a p p l i c a t i o n for operation of these 
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connecting tracks.*' However, the ARU i s concerned that the 

r e a l i t y of Petitioners' investments may overwhelm the stated 

intentions of the Board and the Petitioners. 

Furthermore, the Board w i l l compromise i t s n e u t r a l i t y and 

s t i f l e the debate of the participants by granting these 

exemptions before making a f i n a l decision approving or denying 

the primary application. The Board has acknowledged t h i s dilemma 

and has asserted that the Board's "grant of these waivers w i l l 

not, in any way, constitute approval of, or even indicate any 

consideration on our part respecting approval of, the primary 

a p p l i c a t i o n . " Decision No. 9 at 6. But, i n t h i s case, appearances 

are as important as r e a l i t y . I f the Board were to grant the 

Pe t i t i o n e r s ' requests for exemptions at t h i s time, i t would 

c e r t a i n l y be creating the impression that i t has already decided 

to approve the primary application. 

The ARU aiso notes that the Petitions for Exemption f o r 

Construction of connecting track at Willow Creek (Sub-No. 6), 

Greenwich (Sub-No. 3), and Sidney Junction (Sub-No. 4) were f i l e d 

j o i n t l y by CSXT and CRC. These Petitions state that both CSXT and 

-'Petitioners are correct that, without Board approval to 
operate the connecting tracks, t h e i r construction of the 
connecting tracks w i l l be f u t i l e . 49 U.S.C. § 10901 was intended 
to prevent t h i s very type of construction. Congress sought to 
prevent c a r r i e r s from wasting resources and b u i l d i n g unnecessary 
l i n e s since those costs would eventually be passed on to the 
consumer. Texas 4 P.R. Co. v. Gul f , C. 4 S.F. R. Co., 270 U.S. 
266, 277 (1926) (discussing purpose of 49 U.S.C. § l ( 1 8 ) - ( 2 2 ) , 
predecessor to section 10901). 
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CRC w i l l p a r t i c i p a t e i n constructing the connecting tracks, but 

they do not describe whose funds w i l l be used to finance the 

construction or whose workers w i l l be used to perform the 

construction. CSXT & CRC Petitions at 3. This j o i n t a c t i v i t y by 

CSXT and CRC suggests that CSXT i s improperly exerting c o n t r o l 

over CRC i n v i o l a t i o n of the p r i o r approval requirements of 49 

U.S.C. § 11323. Clearly, i t would not be i n CRC's best i n t e r e s t s 

to invest i t s own resources to construct connecting track t h a t , 

i f the Board approves the primary application, w i l l be turned 

over to CSXT. The sole purpose for the construction of these 

connecting tracks i s to f a c i l i t a t e CSXT's use of the CRC l i n e s 

that i t hopes to acquire through the Transaction. Because CSXT 

may not exercise co n t r o l over CRC without p r i o r approval from the 

Board, the ARU suggests that the Board t r e a t these Petitions as 

being f i l e d by CSXT oniy. 

CONCLUSION 

For a l l of the foregoing reasons, the Board should stay the 

Petitions f o r Exemption for Construction f i l e d by NS and CSXT and 

consider them i n conjunction with the primary a p p i i c a t i o n as 

contemplated by 49 C.F.R. § 1180.4(c) (2) (vi) . 
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Before the 

SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 (Sub-No. 2) 

CSX TRANSPORTATION, INC-CONSTRUCTION AND OPERATION EXEMPTION-
CONNECTION TRACK AT WILLOW CREEK, IN 

Finance Docket No. 33388 (Sub-No. 3) 

CSX TRi-.MSPORTATION, INC-CONSTRUCTION AND OPERATION EXEMPTION-
CONNECTION TRACKS AT GREENWICH, OH 

Finance Docket No. 33388 (Sub-No. 4) 

CSX TRANSPORTATION, INC-CONSTRUCTION AND OPERATION EXEMPTION-
CONNECTION TRACK AT SIDNEY JUNCTION, OH 

Finance Docket No. 33388 (Sub-No. 5) 

NORFOLK AND WESTER̂ J RAILWAY COMPANY—CONSTRUCTION AND 
OPERATION EXEMPTION—CONNECTING TRACK WITH UNION PACIFIC RAILROAD 

COMPANY AT SIDNEY, IL 

Finance Docket No. 33388 (Sub-No. 6) 

NORFOLK AND WESTERN RAILWAY COMPANY-CONSTRUCTION AND 
OPERATION EXEMPTION-CONNECTING TRACK WITH CONSOLIDATED RAIL 

CORPORATION AT ALEXANDRIA, IN 

Finance Docket No. 33388 (Sub-No. 7) 

NORFOLK AND WESTERN RAILWAY COMPANY-CONSTRUCTION AND 
OPERATION EXEMPTION-CONNECTING TRACK WITH CONŜ  

CORPORATION AT BUCYRUŜ  

COMMENTS 

These comments are submitted by Joseph C. Szabo, f o r and on 

behalf of United Transportation U n i o n - I l l i n o i s Legislative Board. 

1/ I l l i n o i s Legislative Director for United Transportation Union, 
with o f f i c e s at 8 So. Michigan Avenue, Chicago, IL 60603. 



'This f i l i n g i s i n response to notice. 62 Fed. Reg. 39591-39602. 

(July 23, 1997). 

These construction projects both i n d i v i d u a l l y and c o l l e c t i v e l y 

would a f f e c t the routing of t r a f f i c from, t o , and with; n I l l i n o i s , 

and impact r a i l employees. I t would be contrary to the goals of the 

r a i l transportation p o l i c y , 49 U.S.C. 10101, to approve any of the 

projects absent the f u l l record and findings i n the related Finance 

Docke. No. 33388, and a l l sub-numbers, together wi t h the proposed 

l i n e abandonments. The relevant c r i t e r i a are set f o r t h i n 49 U.S.C. 

10101, subsections (1), ( 3 ) , (4), (5), ( 6 ) , (8), ( 9 ) , (10), (11), 

and (14). 

To be sure. Decision No. 9, suggests t ha t construction would 

be at the r i s k of the c a r r i e r s . Although t h i s statement might be 

of benefit to shippers i n any test of maximum rate reasonableness i n 

a somewhat deregulated environment, labor r e l a t i o n s are governed 

by considerable regulations. As a consequence, c a r r i e r mismanagement 

would impact upon employees. Moreover, p r o t e c t i v e conditions may not 

be imposed i n construction cases, 49 U.S.C. 10901, and are not l i k e l y 

i n the exemption process. 

Respectfully submitted, 

GORDON P. MacDOUCSALL 
1025 Connecticut Ave., N.W. 
Washington, DC 20036 

August 22, 1997 Attorney f o r Joseph C. Szabo 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y I have served a copy of the foregoing upon 

a l l parties of record by f i r s t class mail postage-prepaid, as follows: 

Jacob Leventhal, ALJ 
Federal Energy Regulatory Commission 
888 F i r s t St., N.E.-#11F 
WASHINGTON DC 20426 

Charles M. Rosenberger 
500 Water Street-Jl50 
JACKSONVILLE FL 32202 

John J. Paylor 
2001 Market St-16A 
PHILADELPHIA PA 19101 

James R. Paschall 
Norfolk Southern Corporation 
Three Commercial Place 
NORFOLK VA 2 3510 

Washington, DC GORDON P. Mi<fDOUGALL 
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io Rail Development Commission 
50 West B< âd Street. Suite 1510 • Columbus. Ohio 4̂ 215 • 614.644.0306 phoHe •614.728.4320 fix 

July?, 1997 

OflRce of the Secretary 
Case Control Branch 
ATTN: STB Finance Docket No. .33388 
Surfece Transportation Board 
1925 K Street, N.W., Washington, D.C. 20423-0001 

RE: STB Finance Docket No. 3^88 
CSX CoTwration and CSX Transportation, Inc., Norfolk Southem 
Corporation and Norfolk Southem Railway Company-Control and 
Operating Leases//agreements -Conrail Inc. And Consolidated Rail 
Corporation 

The Ohio Rail Development Commission (ORDC) requests to be on the service Ust for all 
information impacting Ohio, including Petitions for Exemption, Sub-NO. 1, Sub-No^3, Sub-No. 

^4, ard Sub-Ni>. 7. 

\%^^^ ̂  Twenty-fiv^opies 
letter. You 

/FOG, 3̂  

uest and a formatted diskene in WordPerfect 6.1 accompany this 
the following address: 

Thomar M. O'Leary, Executive Director 
Ohio Riiil Development Commission 
50 W Broad Street, 15th Floor 
Columbus, OH 43215. 

If you have any questions you may contact me or Lou Jannazo at 614-644-0306. Thank you very 
much. 

Respectfully, 

Thomas M. O'Leary 
Executive Director 

TMO/IJ/LN 
enclosures 

r EHTERHS 
Oflics ol tho Sscretary 

Part of 
Public Record 

Building Markets, Linking Cities and f^ccuring Ohio's Future 



Certificate of Service 

I , Thomas M. O'Leary, hereby certify that the following persons were served the attached letter 
by first class mail: 

Administrative Law Judge Jacob Leventhai 
Federal Energy Regulatory Commission 
888 First St., N.E. Suite 1 IF 
Washington, D.C. 20426 

Dennis G. Lyons, Esq. 
Arnold & Porter 
555 12th St., N.W. 
Washington, D.C.20004-1202 

Richard A. Allen, Esq. 
Zuckert Scoutt & Rasenberger, LLP 
Suite 600, 888 Seventeenth St., N.W. 
Washington, D.C. 20006-3939 

Paul A. Cunningham, Esq. 
Harkins Cunningham 
Suite 600, 1300 Nineteenth St., N.W. 
Washington, D.C. 20036 

^ ^ ^ ^ ^ 

Thomas M. O'Leary, Executive Direct 
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4' 
EXECUTIVE OFFICE OF THE PRESIDENT 

COUNCIL ON ENVIRONMENTAL QUALITY 
'.VASMINGTON. 0 C 20503 

!l 
,1 

June 4, 1997 

i . / ^ ^ y 

Office of the Secretary 
Case Control L̂ nit 
ATTN: STB Finance Docket No. 33388 
Surface Transportation Board 
1925 K Street, N.W. 
Washington. D.C. 20423 

Dear Office of the Secretary, 

The following comments are in response to the Surface Transportation Board's request for 
comments regarding the CSX-1 and NS-1 waiver petitions filed in connection with the proposed 
merger between CSX Corporation and CSX Transportation, Inc., Norfolk Southem Corporation 
and Norfolk Southem Railway Cv̂ mpany. 

CSX and Norfolk (Applicants) requested waivers of the requirements of 49 C.F.R. 
1180.4(c)(2)(vi) for seven connections so that construction of these connections could be begin 
immediately and be completed by the time the Surface Transportation Board (Board) issued a 
decision on the "primary application," the decision to approve the proposed merger and allow 
operation. In its Notice of Proposed Rulemaking (NPR), the Board indiCvited that it would be 
inclined to allow those waivers, given the Applicants' understanding that the Board's decision on 
the waivers in no way affected its decision on the primary application. In other words, the Board 
suggested it would be willing to allow construction of these connections, at the Applicants' own 
risic, reserving judgment on the primary application until a later time. If, at that time, the Board 
decides not to approve the primary application, all construction completed will have been in vain, 
and any costs associated with that construction would be bom entirely by the Applicants. 

The Council on Environmental Quality (CEQ) advises the Board against bifurcating the 
decisions in this way. It appears that the decision to grant the proposed waivers (waiver 
decision) and the decision on the primary application (operation decision) are "connected 
actions," two phases of a single overall action - the approval of a merger. Therefore, these two 
decisions should be assessed at the same time so that the environmental impacts of operating 
these raii lines, augmented by the new connections, can be properly evaluated. In reaching this 
conclusion, CEQ relies on its own regulations implementing the National Environmental Policy 
Act and on relevant case law, as discussed below. 
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CEQ Regulations , , , .„ 
CEQ regulat.ons at 40 C.F.R. sec. 1508.25(a)(1) state that when actions are "closely related, 

they "should be discussed in the same impact statement." "Connected actions" are ftirther 
defined as those that "(i) Automatically trigger other actions which may require environmental 
impact statements, (ii) Cannot or will not proceed unless other actions are taken previously or 
simultaneously, (iii) Are interdependent parts of a larger action and depend on the larger action 
for then justification." 40 C.F.R. sec. 1508.25(a)(l)(i)-(iii). According to the Board's NPR, if 
the Board granted the proposed waivers, the Board would still conduct an "environmental 
review" before allowing construction. Further, the Board would also conduct a separate 
"environmental review process' with regard to the operation decision. While the constmction 
decision does not actually "trigger" the operation decision, the latter necessarily follows the 
former and both will require environmental analysis eventually. Because the Applicants have 
requested the waivers so that they can complete the proposed constmction by the time the 
operation decision is made, it seems implicit that if the Board grants the proposed waivers, it wil! 
not take action on the operation decision until that constmction is complete, or at least not until it 
is approved. If this is the case, the operation decision will not proceed until the constmction 
decision has been made. Further, there is nothing in the NPR to indicate that the Applicant's 
have any other use for the connections. Therefore, the Applicants are necessarily dependent on 
the final operation decision to justify the constmction of the connections. As the above analysis 
demonstrates, the Board's proposed constmction and operation decisions fall within CEQ's 
definition of "connected actions" and thus, shou'd be discussed the same environmental 
impact statement in accordance with 49 C.F.R. sec 1508.25(a)('). 

In addition, biftu-cation of these related decisions appears to conflict with 40 C.F.R. sec. 
1506.1 (c)(3) which prohibits agencies firom taking actions that will "prejudice the ultimate 
decision" in a programmatic EIS. The regulation defines an action that prejudices the ultimate 
decision as one that "tends to determine subsequent development or limit altematives." 40 
C.F.R. sec. 1506.1 (c)(3). Although the proposed merger does not involve a programmatic EIS, 
t»ie bifurcation ofthe proposed waiver and operation decisions compromises the spirit of sec. 
1506(c)(3). If the Board grants the proposed waiver and subsequently approves the constmction, 
the likelihood that the Board will deny the merger application tends to decrease, thereby possibly 
foreclosing that altemative when the operation decision is made. Further, given that the 
construction ofthe connections seems to be of paramount importance to the Applicants, the 
decision to grant the waiver may prejudice the decision to approve the constmction long before 
the Board resolves the operation decision. In this light, it seems Uiat the proposed waiver may in 
fact tend to determine subsequent development by prejudicing the decision to approve 
constmction. These potential results are exactly the type tiiat section 1506.1(c)(3) attempts to 
avoid. 

Case Law 
Courts have recognized die need to prepare a comprehensive EIS when actions are 

functionally or economically related in order to prevent projects from being improperly 
segmented. In <;wî tn v Rrinecar. 542 F. 2d 364 (7th Cir. 1976), die Seventh Circuit Court of 
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Appeals noted two distinct problems associated with segmentation of highway projects. As die 
court put it, "First, the project can be divided into small segments; although die individual 
environmental impact might be slight, the cumulative consequences could be devastating. 
Second, the location ofthe first segment may determine where die continuation of diat niadway 
is to be built." 542 F. 2d at 368. In the latter case, the EIS on the continuation would be nodiing 
more than a "fonnal task" because the placement decision would have been made. Id. at 368-
369. These are the same concems addressed by the CEQ regulations, discussed above. 
"Connected actions" should be evaluated together in order to avoid segmented or piecemeal 
environmental analysis, and actions that prejudice ultimate decisions are prohibited in order to 
avoid reducing EIS analysis to mere "formal tasks." 

In S:aain, petitioners argued that an EIS which focused only on a fifteen mile segment of a 
forty-two mile highway project was inadequate and that a proper EIS should address impacts of 
the entire forty-two mile highway. The court applied three factors for determining the proper 
scope of related projects: "I) Does the proposed segment have a substantial utility independent of 
ftiture expansion? 2) Would its construction foreclose significant altemative routes or locations 
for an extension fi-om die segment? 3) If, as here, die proposed segment is part of a larger plan, 
has that plan become concrete enough to make it highly probable that die entire plan will be 
carried out in the near ftiture?" 542 F. 2d at 369. The court concluded Uiat 1) the fifteen mile 
segment had no independent utility because it was part of a larger highway, 2) once complete, the 
fifteen mile segment would effectively limit die choices for building any ftuther expansion, and 
3) the larger highway project was an ongoing one which would eventually connect to odier 
similar projects that were also currently underway. Id. at 370. In die eyes of die court, the 
fifteen and forty-two segments were really just two components of one enterprise. Id. The diree-
part test established by Swain established die so-called "independent utility" test and provided 
the basis for decisions in later highway segmentation cases.' The Fifdi Circuit Court of Appeals 
has stated this "independent utility" test quite succinctly, saying, "If proceeding widi one project 
will, because of functional or economic dependence, foreclose options or irretrievably commit 
resources to future projects, die environmental consequences ofthe project should be evaluated 
together." Fntinfson v. Alexander. 772 F. 2d 1225. 1241. n. 10 (5th Cir. 1985). 

Although this "independent utility" test has been applied primarily to highway cases, which 
have their own unique characteristics, n-.uch of the language used by the courts is analogous to 
the proposed merger. These application: involve actions that are functionally and economically 
interdependent because 1) die Applicants appear to view the constmction of die connections as 
critical to the success ofthe merger and 2) if approved, the connections will become part ofthe 
overall railroad merger that is to be evaluated in die operation decision. Viewing the operation 
and waiver decisions as related decisions, the question becomes 1) whether die waiver (and 
subsequent proposed constmction) has substantial utility independent of die ability to operate die 

I See e.g.. Pi>̂ Hmnnt Heights Civic Club. Inr v Moreland. 637 F. 2d 430 (5til Cir. 1981); 
Coalition on Sensible Transportation. Inc. v. Dole, 826 F. 2d 60 (D.C. Cir. 1987). 
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railway: 2) whether granting the waiver (along with approving the constmction) would foreclose 
significant altematives to allowing operation when the operation decision is ultimately made; 3) 
whether the proposed merger has become concrete enough to make it highly probable diat die 
merger will be carried out. 

First, as to independent utility, die NPR does not indicate whedier die Applicants will have 
any use for die connections outside the context of die proposed merger. Second, aldiough die 
Board states that its decision to grant the waivers would not in any way constitute approval of, or 
even consideration of, the operation decision, the addition of seven new facilities changes the 
dynamic ofthe operation decision because the addition of the completed connections changes the 
information on which the Board will rely in making the operation decision. In short, the 
addition ofthe new connections, which the Board must take into account when making its 
operation decision, seems to make it more highly probable that the proposed operation and 
merger (the larger action) will be carried out. 

Following Swain, other courts have focused primarily on die independent utility prong of die 
three-part test used in ̂ mm- In Thomas V, Petgrson. 753 F. 2d 754 (9di Cir. 1985), die Ninth 
Circuit Court of Appeals held that a Forest Service EIS on a logging road was required to mclude 
analysis ofthe timber sales diat would follow from die constmction of diat road. As die court 
stated "it is clear that die timber sales cannot proceed widiout the road, and die road would not 
be buih but for the contemplated timber sales." 753 F, 2d at 758. Therefore, die road and timber 
sales were "connected actions," inextricably intertwined. Id. As the court stated, "an EIS must 
cover subsequent stages when 'the dependency is such that it would be irrational, or at least 
unwise to undertake the first phase if subsequent phases were not also undertaken.'" Id., quoting 
Tr̂ .lt irnlimitea V. Morton. 509 F. 2d 1276 (9di Cir. 1974). Finally, formally acknowledging die 
"independent utility" test, the court said that "die phrase 'independent utility' means utility such 
that the agency might reasonably consider constmcting only die segment in question." Id. at 
760. In Ihsanas, the court did not dunk it would be reasonable for die Fore^ Service to build a 
logging road and then not use it for logging. 

It appears as though the same reasoning set forth in Ihomas is applicable here. It could 
certainly be seen to be equally inefficient f ̂ r the Board to grant the waiver, approve the 
construction, and then denv the primary operation application, conducting separate and 
cumulative environmental analyses along the way. Consequently, the Board's decision to grant 
the waiver (md subsequent approval of constmction) has the potential to make die ̂ proval of 
the merger more probable. That die Applicants are willing to risk die Board's eventual 
disapproval ofthe merger does not remove die interdependence of diese individual decisions. 

In summary, CEQ believes diat the Surface Trai;sportation Board would be well advised, for 
purposes of compliance widi NEPA, to consider analysis of die proposed constmction and 
operation togedier. We would be happy to discuss this matter ftirther if it would be helpfiil. 
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Sincerely, 

Dinah Bear 
General Counsel 
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Fir.dnce Doclcet .N'o. 33338 

CSX Corporation and CSX Transportation, Inc., 
Norfolk Southern Corp. and Norfolit 

Southern Ry. Co.—Control and Operating 
Leases/Agreenents—Conrail Inc. 

and Consolidated Rail Corporation 
Transfer of Railroad Line by Norfolk 

Southern Railway Con^any to CSX Transportation, Inc. 

DICLAKATZOM OF J. D. XNIGHT 

I, J. D. Knight, declare under penalty of perjury, pursuant 

to 28 U.S.C. § 1746, that t.he following is true and correct and 

based on personal knowledge. 

1. I aa a General Chairman of the Brotherhood of 

Maintenance of Way Enpioyes ("BMWE") and ny responsibilities 

include negotiation and administration of contracts between aMWS 

and CSX Transportation, Inc. ("CSXT") on the forxer Seaboard 

Airline Railroad properties of CSXT. I ais also Chainnan of the 

CSXT General Chairaen's Association, an association of the 

General Chairraen and ocher International Officers of the unions 

which represent esployees e.-̂ ployed by CSXT in various crafts and 

classes. 

2. I an familiar with changes in enployr.ent on CSXT 

because : an responsible for •nforcmg che seniority rights of 

3MWE .necibers and for insuring CSXT compliance with the layoff. 
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recall a.nd bidding a.nd assign-.er.t provisions of 3MWE agreentents 

with CSX?. 

3. I understar.d that CSX and .'iS h^ve petitioned the Board 

for a waiver/clarification of the Board's railroad consolidation 

procedures -under which t.hey would -use November 1995 to create 

the base line for raii carrier employees covered by collective 

bargaining agreements- m developing their statements .s to the 

impact on the CSX/NS acquisition of control/division of Conrail 

(^Transaction"). 

4. Granting the CSX/NS request would be highly prejudicial 

to aMWE .-..outers and other railroad employees. Many maintenance of 

way jobs m particular are seasonal in nature and late fall and ' 

early winter are low points in a^mtenance of way employnent. 

some e.'sployees are furloughed because of the i:Epact of the 

weather on their :obs; soâ e employee, are furloughed because they 

work in large productions gangs w.hose work i , programmed to begin 

m late winter a.nd end in late fall, and some employees are 

furloughed si.-.ply because the carrier's budget for maintenance of 

way work runs out at thp PIH 
a. ..le end the calendar year. Conseq-aentiy 

use of Sove.-̂ r̂ 1936 as a basa year would result -r. an 

understatement of the difference b.tw,en employment prior co the 

transaction a.nd projected e.-.piovT,e.nt after che Transaction. 

5. The --nderstatement of er.ploy.e i.-npact which would 

result from th. waiver/clarification sought by NS and CSX would 

be prejudicial to BMWE xembers m two respects. First, ic would 
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allow CSX a.nd NS to nini.-niie the inoa-- o' r 
^-a^w o. .̂ie Tra.-saction on 

« p l o y e e . . Seco.-.<i, of . . ^ v ^ . , ^ 

r.,5e,.s ..-.at seasonal vork..s «e no. actually affected by tn. 

Tra.n.action, this could adversely af-ect a«WE .erier, x„ post-

Transaction eaployee protection proceedings. 
6. IC the Board believes c-a. i . 

•iieves c..au It is appropriate to use a 

smale =onth as i t . base li.ne for setting forth th. i ^ c t s of 

the Transaction on employees, the Board should designate July of 

as the base li„.. „.e of .uly 1996 e»ploy«„t fig^es would 

insure that a l l employees who ..av. an e=ploy=.nt relationship 

"ith the involved carrier, ar. counted in t..e ..ploy., i ^ a c t 

.t.te«nt. a.-.d that s.asonal «,,loyees are not at a disadv..ta,. 
m connection with Post-Tran.actxon eapioy.. protective 
proceedings. 

I declare -ander pe.nalty of per-jry tha^ -h- f 
t"=-̂ -ry cnat the foregoing is 

true and correct. 

3Ate ' — ' / ^ _ r ^ 
^ / James D. Kjl^Kt 
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Finance Docket No. 33333 

CSX Corporation and CSX Transportatio.n, Inc . , 
Norfolk Southern Corp. and Norfolk 

Southem Ry. Co.—Control and Operating 
Leases/Agreements—Conrail Inc. 

and Consolidated Bail Corporation 
Transfer of Railroad Line sy Norfolk 

Southem Railway Company to CSX Transportation, Inc. 

DECTARATIOK OF JZD DODD 

I , Jed Dodd, declare under penalty of perjury, pursuant to 

23 U.S .C. § 1746, that the following is true and correct and 

based on personal knowledge. 

1. I am a General Chairman of the Brotherhood of 

Maintenance of Way Estployes ("SMWE") and my responsibilities 

include negotiation and administration of contracts between. 3MWi 

and the Consolidated Rail Corp. (''Conrail") on the portions of 

Conrail within the jurisdiction of the 3MW2 Pennsylvania 

Federation. 

2. I am familiar with changes in employment on Conrail 

because I a:̂  responsible for enforcing t.he seniority rights of 

atiWE members and for ins-jxing Conrail compliance with the layoff, 

reca l l and bidding and assigrjaent provisions cf BMWE agreements 

with Conrail . 

3. I understand that CSX and NS have petitioned tne Board 
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for a -waiver/clarification of the Board's railroad consolidation 

procedures -under which they wo'iJLd "-isa .November 1996 to create 

the base li.ne for rail carrier e-xployees covered by collective 

bargaining agreene-nts" in developing their statements as to the 

impact on the CSX/NS acquisition of control/division of Conrail 

("Transaction"). 

4. Granting the CSX/NS re<juest wouJ i be highly prejudicial 

to 3M3<S members and other railroad et^sloyees. Many maintenance of 

way jobs in particular are seasonal in nature and late fall and 

early winter are low points in maintenance of way employment. 

Some employees are furloughed because of the impact of the 

weather on their jobs; some employees are furloughed because they 

work in large productions gangs whose work is programmed to b«gin 

in late winter and end in lace fall, and some employees are 

furloughed simply because the carrier's budget for maintenance of 

way work runs out at the end of the calendar year. Consequently 

use of November 1996 as a base year ---ould result in an 

'onderstatsmjent of the difference berween employment prior to che 

T.-ansaction and projected employment after the Transaction. 

5. The understatement of employee impact which would 

result from the waiver/clarification so-ught by NS and CSX would 

be prejudicial to BMWi; members in two respects. First, it would 

allow CSX ar.d NS to minimize the insact of the Transaction on 

employees. Second, use of No--'ember fig-ures for a base line 

suggests that seasonal workers are not actually affected by the 
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Trazisactior.; this could adversely affect BMWX members ir. post-

Transaction artployee protection proceedings. 

6. If the Board believes that i t is appropriate to use a 

single month as its base line for setting forth the impacts of 

t.he Transaction oa employees, the 3oard shouid designate July of 

1995 as the base line. Use of July 1996 employment figiires would 

insure that a l l employees who have an employment relationship 

with the involved carriers are counted in the ea^ployee ia^sact 

statement, and that seasonal employees are not at a disadvantage 

in connection with post-Transaction eaployee protective 

proceedings. 

I declare under penalty of perjury that the foregoing i s 

true and correct. 

yate 
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CSX Corporation and CSX Transjortation, Inc 
Norfolk Southern Corp. a,d Norfolk 

South«rn Ry. Co.-Control aSd Operating 
L«a5«5/Agr«ta«at«—Conrail mc, 
and Consolidated Rail Ccrporacion 

q^„^H ^""f^«' °^ Railroad tin* by Norfolk 
southern Railway Company to CSX T;aA,portaCion, £nc 

DlCIAKATiai gg ô ocry 

1/ Perry Geller, declare under p«na 

to 28 U.S.C. S 1746, that the following 

based on personal knowledge. 

1- I am a General ChairajAn of the 

XX.KR 

.ty of p«rjury. pujrtuant 

.3 true and correct and 

Brotherhood of 

ay responelbilities 
Maintenance of ̂ iy Employes {"BtOfZ") and 

include .negotiation and administration oi contract, between BMWE 

and the Consolidated Rail Corp. (''conr.iJj-5 on che portion, of 

:o.-.rail wi,.̂ xn the jurisdiction of the B̂ #/z Conrail Federation. 

2. I ain familiar with ch«n««. ^pioyment on Comraii 

because I am responsible for «:fcrcing thl seniority right, of 

B^Z members and for insuri..g Conrail comLliar.c, -ith th.. leyoff, 

recall and bidding and assignment provisipns of 3MWE agre«»ents 

With Conrail. 

3. I u.ndersta.nd that CSX ^.d NS ha^e petitions th. Board 

^or a w.iv.r/clari.-ication of t.h. Board's railroad =oo«Ud.txon 
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procedures -under which t.hey woald ''use }(oveaber 1996 to create 

the base iine for . - . i l carrier employee^ covered by ooliective 

bargaining agreements' in developing ch*ir statement, a. to the 

x»pact on the CSX/NS acquisition of control/division oX Conraii 

("Tranaaction"). 

4. Granting the CSX/NS request w<,uld be highly w ^ u d i c i a l 

to aMWE members .nd oth.r rai^oad eapi.yees. Many aaimteiunce of 

way jobs in particular .re .eafonal in rature and Ute f e l l and 

early winter are low point, in,•aintena.ce of way ^ l o y m ^ t . 

Some employees are furloughed bec.u.e oi the impact ol the 

weather on their jobs; some employee, a i furloughed becm^ee they 

work in large productions gang, who.e wcjck i . programmed to begin 

in late winter and end in late f.U, ..ndj .oae .mpioyee. are 

furloughed simply because the carrier's budget for maiixte««ce of 

w.y work runs out at the end of the calendar year. Conae^ntly 

use of November 1996 as a base ye.r would re.ult in an 

understatement of t.he difference between 

Transaction and projected employment .ft. 
employment prior to the 

r the Tranaactlon. 

impact which would 5. The understatement of employee, 

result from the wa.ver/cl.riflcation sought by NS and CSX would 

he prejudicial to SHMt members ir. two re:pect.. Fir.t, i t ̂ u l d 

allow CSX and ..s to minimize th. L,p.ct ^f the Tran.action o.-. 

employees. Second, use of .vovembe, rigurJ. for a base line 

suggests that seasonal work.r. not aot-.ally affected *,y the 

Transaction; this could adv.r.eiy .ffect BHWE member, in po.t-
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Transaction c-nployee procectioo proceed 

6. :f the Board believe, tixat it is appropriate to use a 

si.ngle month as its base line for setting forth the lapAct. of 

the Transaction on employees, .the Board 

1996 as the base iine. Use of July 1996 

m.ure that al.^ employee, who Uv. an eipioyaent r.i.tion.iiip 

with the xnvolvad carriers are counted in the employee 4 ^ c t 

statement, and that seasonal employes *r« not at a diwdwtage 

in connection with po,t-Tran.action empljoyee protective 

proceedings. 

I declare under penalty ot perjury 

true a- : correct. 

.hould designate July of 

employment figures would 

S' n- 97 
Sate 

Uiat the foregoixiig is 

Perry Celler 
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Pennsylvania Power .fe Light Cimpany 
Two ,Sorth Ninth Street 
Ailentov*n. PA I8I0I-1179 

William A, Bon. General Counsel 
Brotherhood of Vtaintenarce of Way Employes 
26555 Evergreen Road, Suite 200 
Southfield. .Ml 48076 

Charles M. Chadwick 
Maryland Midland Railway. Inc 
P 0 Box 1000 
Lnion Bndge. .MD 21791-0568 

Nicole E. Clark 
W ACHTELL. LIPTON. ROSEN & KATZ 
51 West 52" Street 
New York. NY 10019.6150 LS 

PaUl A Cunningham 
FURKINS CL'N'NTNGHA.Vl 
1300 19th Street N.W 
Suite 600 
Washington, D C 20036 

Paul D De.Vlariano 
President 4c Chief E.xecutive OfHcer 
The Port of Philadelphia 4 Camden, Inc. 
3460 North Delaware. Suite 200 
Philadelphia, PA 19134 

Nicholas; DiMinfaacI 
John K. .Maier m 
JtfSey 0 Momo 
Frtdtnc L Wood 
Doiwlan. Cleary, Wood t Miser. P C 
1100 New York Avenue. N W Suite 750 
Wuhifljtoa. DC :00OS-3934 

Paul M, Donovan 
LAROE. WINN, ETAL 
3506 Idaho Avenue. N.W. 
Washington, D C 20016 

Daniel R Elliott II! 
Lnited Transponation Union 
14600 Detroit avenue 
Cleveland, OH 44107 

Edward D Greenberg 
GALLAND. ICHAR.ASCH, MORSE & GARFINKLE 
1054 Thirty.First Street N W. 
Washington, D C. 20007-M92 

Donald F. GrifTin 
Brotherhood of .Maintenance of Way Employes 
400 North Capitol Street N W. 
Suite 852 
Washington, D C 20001 US 

t. Herrmann 
Atlantic City Electric Company 
6801 Black Horse Pike 
c2g Harbor Township, NJ 08234 

Eric .VI. Hocky 
GOLLATZ. GRJFFIN, EWTNG 
213 West .Vliner Street 
W est Chester, PA 19381.0796 

Doreen C Johnson 
Chief, Antitrust Section 
Ohio Attorney General's Office 
30 E. Broad Street 16'* Floor 
Columbus. OH 43215 

Enka Z Jones 
MAYER, BROWN- i PLATT 
2000 Pennsylvania Ave , N W 
Suite 6500 
'•Vashingion, DC 20006 

Grayson G Kelly 
Special Deputy Attorney Gentrs-
NC Department of Justice 
1 S Wilmington Street 
Raleigh, NC 2761 1 

David D. King 
Secretary Treasurer 
Beaufon And .Morehead Railroad Company 
P 0 Box 25201 
Raleigh, NC 276II-520I 

Dennis G Lvons 
AR.NOLD & ORTER 
55: 12» Street, N W 
•A'3ihm«!on. D C 20004-1202 LS 

Stephen A Maclsaac 
Deputy County .Attorney 
Prince W illiam County 
One County Complex Court 
Prince William. VA 22192 

Roben E .Vlartinez 
V A Secretary of Transportation 
P 0 Box 1475 
Richmond. VA 23218 

Michael Mania 
Director. Risk .Management 
Institute of Scrap Recycling Industries. Inc 
1325 G Street N W 
'̂V ishington. D C 2000; 

r M;Bride 
•LF LAMB GREEN & \i.vCR.\E. LLP 

15 . Lonnecticut Avenue, N W 
Suite 1200 
".V ashinzton, D C 20009 

Neal M Mayer 
Paul D Coleman 
HOPPEL MAYER & COLEMAN 
1000 Connecticut Avenue, N W , Suite 400 
Washington. DC 20036-5302 LS 

Jeffrey R Moreland 
Richard E, Weicher 
The Burlington Northem & Sanu Fe Ry Companv 
1700 East Golf Road 
Schaumburg, IL 60173 

George W Mayo. Jr 
Eric Von Salzen 
Thomas B Leary 
HOGAN & H-ARTSON 
555 Thirteenth Street N W 
Washington. DC 20004-1161 

Karl Vtorell 
B A L L JA.NIK 4 NOVACK 
1455 F Street N W 
Suite 225 
W ashington, D C 20005 



A.'drew M Muller, Jr 
P 0 Box 21 S 
Pon Clinton, PA 19549 

L John Osbom 

Sonnenschein Nath & Rosenthal 
1301 K Street N W 
Suite 600 
Washington, D C. 20005 LS 

Robert E Murray ' * 
President and Chief Executive Orficer 
The Ohio Valley Coal Companv 
29525 Chagrin Boulevard. Suite 111 
Pepper Pike. OH 44122 

Frank R. Pickell. General Chairman 
'Jnited Transportation Union 
General Committee of Adjustment (C&T» 
Conrail West i South/Norfolk Southem Ry Co 
6797 .North High Street Suite 108 
Worthington, OH 43085 

John Will Ongman 
.Marc D Machlin 
M.cnelle J .Morris 
PEPPER, HA.V(ILTON & SCHEETZ L L P 
1300 19* Street N W 
Washington, DC 20036 

Larry R. Pruden 
Transportation Communicaiions Intemational Union 
3 Research Place 
Rockville, MD 20850 US 

John T Reed. General Chairman 
Lnited Transportation Union 
General Comminee of Adjustment BAG 
7785 Baymeadows Way. »109 
Jacksonville, FL 32256 

Arvid E Roach II 
1 .Micnacl HemfflCT 
Michael L Rosenitaai 
COVINGTON 4 BLiatNG 
1:0I Pennsylvania Avenue, N W 
P 0 Box 756« 
Wuhioftoii, D C 20044 

R K Sargent Genenl Chairman 
United Transportauon Union 
General Committee of Adjustment 
CSX-Chesapeake Si Ohio-Proper (GO-201) 
1319 Chestnut Street 
Kenova, WV 25530 

John L Sanatt 
Kilpatnck Stockton LLP 
4101 Lake Boone Trail 
Raleigh, .NC 27607 

Scott IM Saylor 
North Carohna Railroad Company 
3200 Atlantic Avenue 
Suite 110 
Raleigh, NC 27604 

Richard J. Schiefelbein 
Woodharbor Associates 
7801 Woodharbor Dnve 
Fort Worth. TX 76179 

Kevin M Sheys 
OPPENHEIMER WOLFF. ET AL. 
1020 Nineteenth Street N W 
Suite 400 
Washington, D C 20036-6105 

Kenneth E Siegel 
American Trucking Association 
2200 Mill Road 
Alexandria, VA 22314-J677 

Patrick B Simmons 
director of the Rail Division 
NC Depanment of Transponation 
1 S Wilmington Street Room 557 
Raleigh, NC 27611 

C, es A Spiiulnik 
HOPKINS 4 SUTTER 
m 16* Street N W 
Washington, D C 20006 

K D Sturgis 
Assistant Attorney General 
NC Department of Justice 
P 0 Box 629 
Raleigh, NC 27602 

Daniel J Svneency 
John M. Cutler, Jr 
McCarthy, Sweeney i Harkaway. P C. 
1750 Pennsylvania Avenue, N W. 
Washington, D C 20006 

Roberto Szabo 
V NESS FELDMAN 
1050 Thomas Jefferson Sueet N W 
Seventh Floor 
Washington. D C 20007 

.Marcella.Vl Szel 
Vice President-Legal Services 
Canadian Pacific Railway Company 
Gulf Canada Square 
401 Ninth Avenue. S W . Suite 500 
Calgary. Alberta T2P 424 
CANADA 

K N Thompson, General Chainnan 
United Transportation Union 
General Committee of Adjustment 
Norfolk Southem-N&W-Wabash 
11017.F Gravois Industrial Plaza 
St LOUIS, MO 63128 

DefcriL Willen 
GUERRIERI. ED.MOND, ET .AL 
1331 F Street N W 
4" Floor 
•W ashington. D C 20001 

R L Young 
American Electnc Power 
P 0 Box 700 
Lancaster, OH 43130 



STB FD 33388 (Sub 7) 5-16-97 180557 



AMERICAN TRUCKING ASSOCIATIONS 
.nncth E, Siegel 

Dcpiitv (jcntTjl Counsel 

2200 Mill Road • Alexandria, VA 225U -16" 

May 16, 1997 
Tel (^0.^) 838 I8S"' 
Fax (-03) 683-3226 

Off ce of the Secretary 
Case Control Unit 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, D.C, 20423-0001 

0«iM»ofth«S«cr«Ury 

Attn: STB Finance Docket No. 3 3 3 8 8 - ^ t < f ) "7 

Dear Secretary: 

Enclosed for filing are this original and twenty- f ive copies of the comments 
of the American Trucking Associations, Inc, ("ATA") in response to the Board's 
Notice of peti t ions fil*='d by applicants seeking waiver of ocherwise applicable 
requirements for seven construction projects and to the Board's request for 
comments, published in the Federal Register May 13, 1997 (62 FR 26352) . Also 
submitted is a 3 1/2" computer disk containing ATA 's fi l ing in WordPerfect 5.1 
formet. 

The ATA is the national trade association of the trucking industry. We are a 
federation of over 36,000 member companies and represent an industry that 
employs over nine million people, providing one of every ten civilian jobs, ATA's 
direct membership includes nearly 4 ,200 carriers, aff i l iated associations in every 
state, and 13 specialized national associations, including the ATA Intermodal 
Conference -• the only national association representing exclusively the interests of 
the intermr iai highway drayage haulers. We represent motor carriers who are 
some of th. largest rail shippers. 

Petitioners have asked the Board to waive certain otherwise applicable 
'equirements respecting seven "gap closing" construct ion projects. ATA has 
expressed its intent to take a position on the primary application, which we will do 
only after the format application is filed wi th the Board, However, we urge the 
Office of the Secri2tary Board to deny the requested waivers and tc reserve 
judgement on this matter until the primary filing has been made and reviewed by all 
parties. ATA considers that such a waiver granted now is inconsistent wi th 
guaranteeing a full and fair hearing of the primary application. 
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Board to deny the requested waivers and to reserve judgement on this matter until 
the primary filing has been made and reviewed by all parties. ATA considers that 
such a waiver granted now is inconsistent wi th guaranteeing e. full and fair hearing 
of the primary application. 

The Board's request for comment affirms that existing regulation provides 
that , in cases such as this, applicants would norn. ly seek authority to construct 
new rail lines as part of their primary application. Although requests for a waiver 
of this rule may be granted "for good cause shown, " we believe that the burden of 
proof shoulc j e very high ind -ed. 

Despite any assertion by the Board to the contrary, it is inevitable that 
approval of these waivers would be understood by the public as signaling tacit 
support for the primary application. By approving the waiver, the Board could 
inadvertent ly stifle the full public debate that will provide essential input to the 
Board's o w n deliberations. 

Adherence to the Board's basic regulation in these matters is, therefore, 
impor tant in order to safeguard its objectivity, particularly to prevent any 
appearance of having undermined the opportunity for all parties to obtain a full and 
impart ial hearing. 

Appl icants have argued that, if the primary application is approved, denial of 
the waiver would delay the ability of CSX Coiporation ("CSX") and Norfolk 
Southern ("NS") immediately to compete wi th each other in providing certain 
ant ic ipated service offerings. Accelerating the opportunity of the applicants to 
realize maximum immediate advantage f rom an acquisition should not be a 
considerat ion of the Board at this juncture. The applicant's argument does not 
const i tu te "good cause" for approval of the waiver. 

The applicants are proposing massive changes to the competi t ive 
env i ronment for freight transportation in the United States, which would 
presumably bring them substantial financial reward. In this matter, accelerated 
approval by the Board of the new rail projects raises a number of other important 
mat ters : 

• Approval of the waiver would impose on motor carriers and many other 
parties an unreasonable burden of time and expense that would be 
altogether unnecessary if the primary appl'.^ation is denied. Al though the 
applicants are wil l ing to make a speculative investment up f ront , other 
panies should not be forced to do so. For example, extensive state and 
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local participation in Office of the Secretaryassessing the environmental 
impact of the new routes will require public participation and expense that 
need not be incurred at all if the primary application is denied. 

• To evaluate the impact of the Linderlying application, interested parties 
would now be forced to deal with key issues in incremental installments, 
thus imposing further, unreasonaule expense to evaluate a complex 
proposal. 

• In the absence of approval of the primary application, in what manner and to 
what extent would the existpnce of the seven new rail connections impact 
the competitive balance-among CSX, NS, Conrail, and other rails in the East 
Coast service area? 

• Would approval of the waiver to assist CSX and NS in getting the benefits 
of the proposed acquisition "out of the starting blocks" create an unlevel 
playing field? Would it adversely effect carriers who do not have the benefit 
of making early competitive investments based upon proprietary information 
now available only to the .applicants? 

• Approval of the waiver could foreclose development of additional line 
concessions and other options for rail competition that would serve the 
public interest. 

The CSX and NS request for -vaiver is filed in conjunction with a recent 
application by the same parties to reduce by 30 percent the time allotted for 
review of the primary application by the Board. Taken together, these two 
requests invite a rush to judgement that the Board has compelling reasons to 
reject. 

This is a very important matter that justifies proceeding at the cautious and 
deliberate pace established by the Board's standard procedure for such matters. 
ATA would therefore urge the Board to reject the CSX Corporation and Norfolk 
Southern waiver request. 

Respectfully submitted, 

yr 

Kenneth Siegel 
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CERTIFICATE OF SERVICE 

I hereby cert i fy that on this 16th day of May, 1997, I have served a 
copy of the foregoing response upon the parties listed below and on the 
attached list: 

Dennis G. Lyons, Esq. 
Arnold & Porter 
555 12th Street, N.W. 
Washington, D.C. 20004-1202 

Richard A. Allen 
Zuckert, Scoutt, & Rasenberger 
388 Seventeenth Street, N,W, 
Washington, D,C. 20006-3939 

Jacob Leventhal 
Administrat ive Law Judge 
F.E.R.C. 
888 First Street, N.E. 
Suite I I F 
Washington, D.C. 20426 

Paul A, Cunningham, Esq. 
Harkins, Cunningham 
Suite 600 
13000 Nineteenth Street, N.W. 
Washington, D.C, 2 0 0 3 6 
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B R I C K F I E L D 

B 'J R C H t T T f 

R. I T T S P C 

May 6, 1997 

HAND DELIVERED 

The Hon. Vemon A. Williams 
Secretary 
Surface Transpjortation Board 
1925 KS-jet N.W, 
Washington. DC 20423-0001 

Re: Finance Docket No. 33388 - Ŝ< b 7 

Dear Secretary Williams: 

On behalf of Steel Dynamics, Inc. ("SDI"), please find enclosed for filing an original and 
twenty-five copies of: 

• Reply of Steel Dynamics, Inc. to the Petition for Waiver Filed jy NS (SDI-3). 

A copy ofthe pleadmgs is provided on the enclosed 3.5" diskette in WordPerfect 5.1 for DOS 
format. The document has been served in accordance with Decision No. 2. Please do not 
hesitate to contact me if you have any questions or corxems. 

Thank you for your cooperation in this matter. 

Very truly yours. 

Christopher C. O'Hara 

OMi«e(ttMSMr«Mfy 

IIIY-7IW7 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX Corporation and CSX Transportation, Inc. 
Norfolk Southem Corporation and 

Norfolk Southem Railway Company 
- Control and Operating Leases/Agreements --

Conrail Inc. and Consolidated Rail Corporation -
Transfer of Railroad Line by Norfolk Southem Railway Company 

To CSX Transportation, Inc. 

REPLY OF STEEL DYNAMICS, INC. 
TO THE PETITION FOR WAIVER FILED BY NS 

(SDI-3) 

Peter J.P. Brickfield 
Peter J. Mattheis 
Christopher C. O'Hara 
Brickfield. Burchette & Ritts, P.C. 
1025 Thomas Jefferson Street, NW 
Eighth Floor, West Tower 
Washington. DC 20007 

Telephone: (202) 342-0800 
Facsimile: (202) 342-0807 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

REPLY OF STEEL DYNAMICS, INC. 
TO THE PETITION FOR WAIVER FILED BY NS 

(SDI-3)' 

Steel Dynamics. Inc. ("SDI"), by its attorneys, files this reply to the petition for waiver 

filed by NS:̂  

1. NS has submitted an "'out ofthe ordinary' proposal seeking a waiver from the 

mandate of 49 C.F.R. § 1180.4(c)(2)(vi) requiring the concurrent filing of applications to 

constmct certain interconnections located at Alexandria, Indiana, Colsan/Bucyrus, Ohio, ancl 

Sidney, Illinois. All three ofthe proposed interconnections address predicted rail traffic patterns 

in light ofthe proposed multiple transfers of midwestem lines. SDI believes that the proposed 

interconnections are intimately intertwined with significant issues involved in Docket No. 33388 

and in the newly created sub-docket addressing the transfer ofthe Fort Wayne Line. SDI 

believes that creating separate dockets for these interconnections, as NS has proposed, will not be 

an efficient use ofthe Board's resources and will not allow for an in depth examination ofthe 

complex issues involved in the midwest regio i. 

2. The Board addressed the Fort Wayne Line in Decision No. 4 and noted astutely that 

that: • [tjhe division of CRC's assets does not inherently require that anything be done with 

SDI-1 was its Entry of Appearance. SDI-2 was its Commenu on the Proposed Procedural Schedule. 
• Although the Board's rules do not allow for replies to petitions tor waiver, the Board has considered such replies. 
See. e g.. Decision No. 2, 62 Fed. Reg, 19.391-92 (1997). 



respect to [NS's Fort Wayne Line]," NS and CSX both have existing Chicago-bound lines 

located in northeast Indiana, The proposed transfer of NS's Fort Wayne Line to CRC or a 

newly-created subsidiary in exchange for CRC3, "Streator line." thereby making NS's line 

available to be transferred to CSX. is designed to disguise the fact the acquisition of Conrail will 

create a duplicative line. NS's acquisition of CRC's line would create duplicative Chicago-

bound lines only about 25 miles apart, running through Waterioo and Fort Wayne. Transferring 

the Fort Wayne Line to CSX does not resolve the duplicative line issue, as CSX currently has a 

line mnning from northeast Indiana to Chicago. 

3. SDI believes that, after analysis ofthe application, the Board will determine that a 

duplicative line is created by the acquisition of Conrail and will require divestiture of one ofthe 

lines. The Board should resist NS's attempt to force premature resolution of complex issues and 

to compromise the Board's authority to review the proposed interconnect-ons in the context of 

the primary control application. 

4, As an additional note. 49 CF.R. § 1180.4 (0(2) of the Board's mles require that 

petitions for waiver be filed at least 45 days prior to the filing ofthe application. NS has not 

sought waiver of this requirement. NS's petition was filed on May 2. 1997, SDI respectfully 

asks the Board to clarify that the Applicants not be permitted to file their application before June 

16, 1997. irrespective of whether the Board grants the waiver. 

WHEREFORE, SDI respectfiilly requests that the Board: 

(1) Require NS to file all proposed constmction applications or exemptions with the 

primary control application in the main docket or in the sub-docket; and, 

(2) Establish June 16. 1997, as the earliest date on which the application can be filed. 



• 

Respectfiilly submitted. 

BRICKFIELD. BURCHETTE &. RITTS. P.C. 

Peter J.P.^rickfield 
Peter J. Mattheis 
Christopher C. O'Hara 
Brickfield, Burchette & Ritts, P.C. 
1025 Thomas Jefferson Street. NW 
Eighth Floor. West Tower 
Washington. DC 20007 

Telephone: (202) 342-0800 
• Facsimile: (202) 342-0807 

Date: May 6, 1997 

• 
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Certificate of Service 

Finance Docket No. 33388 

In accordance with Decision No. 2 in this docket, I hereby certify that on May 6, 1997, a 
copy ofthe attached document was sent by United States mail, first class, postage prepaid to: 

The Hon. Jacob Leventhal 
Administrative L iw Judge 
Federal Energy Rep;ulatory Commission 
888 First Street, N.E. 
Suite 1 IF 
Washington, DC 20426 

Dennis G, Lyons. Esq. 
Amold & Porter 
555 12th Street, N.W. 
Washington, DC 20004-1202 

Richard A. Allen, Esq. 
Zuckert, Scoutt & Rasenberger, L.L.P. 
888 ileventeenth Street. N W, 
Washington, DC 20006-3939 

Paul A. Cunningham. Esq. 
Harkins Cunningham 
Suite 600 
1300 Nineieendi Street. N.W. 
Washington, DC 20036 

C 
Christopher C/O'Hara Christopher C/O'Hi 


