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COMMENTS 

1/ 

These comments are submitted by Joseph C. Szabo, for and on 

behalf of United Transportation U n i o n - I l l i n o i s Legislative Board. 

The captioned proceedings involve responsive applications with 

respect to the primary application. These responsive applications 

do not provide j u s t i f i c a t i o n , or support, f or approval of the 

primary application. The responsive applications, as w e l l as the 

primary ap p l i c a t i o n , would be adverse to r a i l employment i n the 

State of I l l i r o i s , and would adversely a f f t - r t r a i l employees. 

Denial of the primary application would moot the responsive 

applications. 

1/ I l l i n o i s L e g i s l a t i v e Director f o r United Transportation Union, 
with o f f i c e s at 8 So. Michigan Avenue, Chicago, IL 60603. 
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Respectfully submitted, 

GORDON P. MacDOUGAtL 
1025 Connecticut Ave., N.W. 
Washington DC 20036 

December 15, 1997 Attorney f o r Joseph C. Szabo 

C e r t i f i c a t e of Service 

I hereby c e r t i f y I have served a copy of the foregoing upon 

the f o l l o w i n g , and upon a l l parties of record on the Board's 

service l i s t attached to Decision No. 21, as modified i n Decision 

Nos. 27, 43, and 57, by f i r s t class mail postage-prepaid: 

Thomas J. L i t w i l e r 
Oppenheimer Wolff & Donnell} 
1020-19th St., N.W.-#400 
WASHINGTON DC 20036 

Charles H. White, Jr. 
Galland, Kharasch & Garfinkle 
1054-31st Street, N.W. 
WASHINGTON DC 20007 

Jacob Leventhal, ALJ 
Federal Energy Regulatory Comm. 
WASHINGTON DC 20426 

Dennis G. Lyons 
Arnold & Porter 
555-12th St., N.W. 
WASHINGTON DC 20004 

Richard A. Allen 
Zuckert, Scoutt & Rasenberger 
888-17th St,. N.W.-#600 
WASHINGTON DC 20C06 

Paul A. Cunningham 
Harkins Cunningham 
1300-19th St., N.W.-#600 
WASHINGTON DC 200 36 

Washington DC 
GORDON P. MacDOUGALL 
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BEFORE THE 

SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOLH'HERN CORPORATION AND 

NORFOLK SOUTHERN RAILWAY COMPANY --
CONTROL AND OPERATING LEASES/AGREEMENTS --

CONRAIL, INC. AND CONSOLIDATED RAIL CORPORATION 

J. CORMAN RAILROAD COMPANY/WESTERN OHIO LINE-
FINANCE DOCKET NO. 33388 (SUB-NO. 63); 

INDIANA SL OHIO RAILWAY COMPANY 
FINANCE DOCKET NO. 33388 (SUB-NO. 77); 

ANN ARBOR ACQUISITION CORPORATION, D/B/A 
ANN ARBOR RAILROAD 

FINANCE DOCKET NO. 33388 (SUB-NO. 78); 

WHEELING Sc LAKE ERIE RAILWAY COMPANY 
FINANCE DOCKET NO. 33388 (SUB-NO. 80) 

GAG-8 

COMMENTS OF THE OHIO ATTORNEY GENERAL, 
OHI3 RAIL DEVELOPMENT COMMISSION AND 
PUBLIC UTILITIES COMMISSION OF OHIO 
TO THE RESPONSIVE APPLICATIONS 

In Decision No. 54 served November 20, 1997, the 

Surface Transportation Board (Board) accepted f o r consideration 

and consolidated f o r d i s p o s i t i o n with the primary application i n 

STE .'ocket No. 33388 (and embraced proceedings), responsive 

applications f i l e d by several parties including R.J. Corman 

Railroad Company/Western Ohio Line (RJC) i n STB Finance Docket 



Mo. 33388 (Sub-No. 63); by Indiana & Ohio Railway Company (I&O) 

in STB Finance Docket No. 33388 (Sub-No. 77); Ann Arbor 

Acquisition Corporation d/b/a Ann Arbor Railroad (Ann Arbor) i n 

STB Finance Docket No. 33388 (Sub=No. 78); and by Wheeling Sc Lake 

Erie Railway Company (WiLE) i n STB Docket No. 33388 (Sub-No. 80). 

The Board's November 20 decision provides that 

interested persons may p a r t i c i p a t e by submitting w r i t t e n comments 

regarding any or a l l of the responsive f i l i n g s accepted for 

consideration. The decision f u r t h e r provides that such comments 

must be submitted to the Board by December 15, 1997. In keeping 

with the Board's procedural schedule, the Ohio Attorney General 

(OAĜ  , Ohio Rail Development Commission (ORDC) and the Public 

U t i l i t i e s Commission of Ohio (PUCO)* hereby submit these comments 

{responses) s p e c i f i c a l l y regarding the responsive applications 

f i l e d by RJC, I&R, Ann Arbor and W&LE. 

INTERESTS OF THE OHIO AGENCY PARTIES 

As previously stated, the Ohio Attorney General is 

c: ̂ rged with the duty of enforcing state and federal a n t i t r u s t 

laws and through active p a r t i c i p a t i o n i n these proceedings, seeks 

CO maintain and foster r a i l competition i n Ohio and to preserve 

r a i l access for shippers and customers u t i l i z i n g Ohio's r a i l 

transportation system. ORDC i s p a r t i c i p a t i n g by reason of i t s 

Dublic in t e r e s t r e s p o n s i b i l i t i e s i n the area of economic 

OAG, ORDC and PUCO previously entered an appearance and 
i o i n t l y f i l e d opposition comments and request f o r protective 
conditions i n response to the Primary Applicants' proposed 
Transaction. For convenience, the state agencies w i l l hereafter 
be referred to as Ohio or State of Ohio. 



development; branch l i n e preservation; highway/rail safety and 

engineering projects; and, passenger and commuter r a i l l i n e 

planning and development. PUCO i s d i r e c t l y concerned because of 

i t s r e s p o n s i b i l i t y f o r ensuring that c i t i z e n s of Ohio have access 

to safe and adequate r a i l service. Each of these agencies has 

re s p o n s i b i l i t y to protect and foster the public i n t e r e s t s of 

Ohio. 

Through OAG, ORDC and PUCO, Ohio has previously stated 

i t s opposition to the proposed operation and control of Conrail 

(CR) lines by the Primary Applicants (CSX and NS) unless the 

Board adopts protective conditions and other measures to avoid 

resul t s which would otherwise adversely impact upon Ohio 

shippers, i t s r a i l c a r r i e r s and on i t s communities.- Ohio now 

focuses i t s a t t e n t i o n on responsive applications that have been 

f i l e d by Ohio r a i l c a r r i e r s . 

STATEMENT 

In a proceeding involving a proposed consolidation, 

merger or ac q u i s i t i o n of control of two or more Class I 

railroads, the Board has broad authority to impose conditions 

governing the transaction including requiring the granting of 

trackage r i g h t s and access to other f a c i l i t i e s . 49 U.S.C. § 

11324(a) and 49 C.F.R, § 1180.1(c). Such conditions may be 

proposed to protect the interests of a competing c a r r i e r from the 

impacts of a transaction or to protect the public from a n t i -

^ Opposition Comments and Request f o r Protective 
Conditions, OAG-4 and 5 f i l e d October 21, 1997. 



competitive consequences. In both instances the key concern is 

whether the transaction w i l l r e s u l t i n a lessening of the 

adequacy of transportation to the public. CSX Corp.--Control--

Chessie and Seaboard C I I , 303 I.C.C. 521, b77 (1980). Ohio 

remains convinced that the transaction proposed by the Primary 

Applicants w i l l have anti-competitive ramifications and w i l l 

r esult m serious d i s r u p t i o n i n the adequacy of transportation 

w i t h i n the State of Ohio unless adequate remedial measures, 

including appropriate grants of respondive applications, are 

included i n any grant of authority sought by the Primary 

Applicants. 

Based on i t s evaluation of the ramifications of the 

primary ap p l i c a t i o n and information a\'ailable at the time of i t s 

October 21 f i l i n g , Ohio stated that i t w i l l support the Wheeling 

Sc Lake Erie Company f u l l y to the extent that the r e l i e f i t 

requests i s designed to ensure an independent and viable W&LE 

af t e r consummation of the primary transaction. In regard to 

short l i n e r a i l r o a d s serving Ohio shippers, Ohio stated that i t 

supports appropriate remedial measures to cushion the Indiana & 

Ohio Railroad from diversion of t r a f f i c which would otherwise 

adversely impact upon i t s v i a b i l i t y and i t s continued a b i l i t y to 

provide responsive r a i l service to Ohio shippers. Ohio also 

declared i t s support f o r appropriate remedial measures to assure 

that R.J. Corman Railroad WII.T continue to have competitive 

connections with Class I rai l r o a d s . With acceptance of the 

responsive a p p l i c a t i o n by the Board on November 20, Ohio i s now 



i n a p o s i t i o n to r e a f f i r m and refin e i t s previously stated 

support for W&LE, I&O and RJC. In addition, following review of 

the responsive application f i l e d by Ari.i Arbor, Ohio now supports 

I t s request f o r remedial r e l i e f . 

BACKGROUND 

Acting on behalf of a l l of i t s constituents, Ohio has 

endeavored to evaluate the f u l l range of ramifications of the 

transaction proposed by the Primary Applicants, both p o s i t i v e and 

negative. In so doing, Ohio has found that i t faces numerous 

serious regional problems that w i l l adversely a f f e c t essential 

transportation services i n every corner of the state as 

demonstrated i n the Responsive Applications f i l e d by W&LE, I&O, 

RJC and Ann Arbor. Thus, Ohio must maintain i t s opposition to 

the transaction proposed by the Primary Applicants as previously 

stated m the October 21 f-' ings (OAG-4 and 5) . 

OH-O'S INTEREST 

For the years 1994-1996 Ohio has led the nation i n the 

number of business expansions and new business locations State.^ 

Those accomplishments have been achieved on the basis of Ohio's 

e x i s t i n g transportation system. Thus, Ohio i s very much 

concerned with any change that could adversely e f f e c t the f a b r i c 

of that transportation system and i t s a b i l i t y to competitively 

respond to the needs of Ohio's economy. 

Conrail operates about 1,700 of Ohio's 5,800 r a i l route 

miles and i s Ohio's largest r a i l r o a d . CSX operates about 1,460 

Site Selection Magazine, Feb.-Mar. 1997, p. 76 
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r a i l miles i n Ohio and NS operates about 960 r a i l miles i n Ohio. 

Based upon Ohio's economic performance over the most recent 3 

year period, i t i s clear that the State i s doing well with the 

e x i s t i n g r a i l system. 

However, the Responsive Applications supported here by 

the State of Ohio show that the proposed Primary Transaction 

would have serious adverse ef f e c t s on Cnio's economy. W&LE, with 

450 route miles i n Ohio, faces bankruptcy.'' Should that occur, 

major Ohio r a i l users including s t e e l , stone, p l a s t i c and coal 

companies would be confronted with d i s r u p t i v e uncertainties while 

t h e i r r a i l service languj.shes i n the bankruptcy courts. 

The I&O faces serious repercussions from the proposed 

Primary Transaction on i t s newly acquired Diann (Detroit) to 

Cincinnati r a i l l i n e s , about 210 miles of which i s i n Ohio. The 

res u l t of an I&O f a i l u r e on t h i s l i n e could well mean that Ohio 

would be faced with over 120 miles of abandonments as well as 

diminished r a i l competition i n the D e t r o i t - C i n c i n n a t i corridor. 

In a d dition, a 30 mile long RJC branch l i n e and the Ohio 

customers i t serves face serious ramifications from the proposed 

Primary Transaction and possible future abandonment due to 

prospective loss of i t s e x i s t i n g access to competing Class I 

rai l r o a d s . 

As o u t l i n e d i n the responsive applications supported 

herein, the proposed Transaction threatens about 700 route miles 

or about 12 percent of Ohio's r a i l system with the prospect of 

OAG-4, V.S. George Stern at 17 
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bankruptcy, loss of r a i l service or abandonments. Ohio is not 

seeking to harm CSX or NS by taking l u c r a t i v e r a i l t r a f f i c away 

from them or by u n f a i r l y favoring the responsive applicants. 

Rather, Ohio views these responsive applicants as essential 

f a c i l i t i e s which are necessary to maintain a network of 

competitive, e f f i c i e n t and integrated r a i l c a r r i e r s throughout 

Ohio. 

In order to remai.i a viable regional r a i l c a r r i e r , W&LE 

seeks access i n t o Chicago so that i t can e f f e c t i v e l y serve 

customers at i t s state-o-the-art Neomodal intermodal f a c i l i t y 

located at Navarre, Ohio. Since CSX and NS appear to not be 

interested m u t i l i z i n g t h i s Neomodal f a c i l i t y , ^ we do not 

propose taking containers or t r a i l e r s o f f of CSX or NS ramps i n 

Cleveland or Columbus. Instead, an increase i n t r a f f i c through 

t h i s Neomodal f a c i l i t y could be accomplished by taking trucks off 

of the already congested Ohio highways and then shipping the 

f r e i g h t to destinations, such as Chicago, who desire to obtain 

t h i s r a i l f r e i g h t . Further, access to Chicago that i s access to 

zr.e Wisconsin Central, I l l i n o i s Central, BNSF, and UPSP, is more 

l i k e l y to help W&LE develop new business not now being handled by 

r a i l rather than eliminate any s i g n i f i c a n t bridge t r a f f i c which 

CSX or NS i s r.-w handling. Only about 10 to 15 percent of W&LE's 

current t r a f f i c base now originates or terminates on railroads 

other than Conrail, NS, or CSX.' 

OAG-4; Voinovich l e t t e r , Ex. 4. 

OAG-4; V.S. George Stern, pp. 5, 16 
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• i m i l a r l y , granting I&O ac .ss to Washington Court 

House i s a means to allow I&O to preserve t r a f f i c i t now carries 

by providing i t a route less impacted by delays and congestion 

caused by Class I c a r r i e r s , especially i n the Cincinnati area. 

As a f i n a l example, the RJC l i n e from Lima to Glenmore is a 

struggling, stub end branchline which can generate only about 

1,200 to 1,500 carloads of ^ r a i n and f e r t i l i z e r a year.' 

Depriving t h i s l i n e of the e x i s t i n g access i t has to NS w i l l 

c e r t a i n l y provide no appreciable gain f o r CSX; but i t could make 

a marginal l i n e an abandonment candidate. 

The responsive applications f i l e d by Ohio regional and 

s h o r t l i n e r a i l c a r r i e r s h i g h l i g h t the competitive problems 

created by the proposed Primary Transaction and underscore the 

importance of granting of trackage r i g h t s to remedy the 

detrimental impacts on essential transportation services and 

consequently to Ohio's economy that w i l l otherwise r e s u l t . The 

continued economic v i a b i l i t y of these c a r r i e r s , not unlike that 

of southeastern Ohio coal regions, i s of v i t a l importance to 

maintaining the r e l a t i v e competitive p o s i t i o n of Ohio business, 

including Centerior Energy, one of Ohio's largest e l e c t r i c 

u t i l i t i e s serving nearly one m i l l i o n customers i n northern Ohio. 

The grant of trackage r i g h t s r e l i e f to these regional and short 

l i n e railroads should ensure continued competitive r a i l access 

at reasonable rates f o r Ohio shippers and customers. So too w i l l 

the Board's grant of responsive application trackage r i g h t s 

OAG-4, p. 3 3 



maintain the current competitive s i t u a t i o n f o r Centerior Energy 

and Ohio coals i n the marketplace. Just as the Primary 

Applicants should not be permitted to choke o f f the essential 

service and ompetitive a l t e r n a t i v e s presently provided, so too 

should the Board refuse to allow CSX and NS to e s s e n t i a l l y 

eliminate Ohio Class I I and Class I I I r a i l r o a d s ' and Centerior's 

access to i t s h i s t o r i c a l coal suppliers f o r i t s Cleveland, Ohio, 

area plants i n favor of longer haul, higher revenue generating 

coal supplies from CSX-only served mines.^ 

The continued a v a i l a b i l i t y of W&LE, RJC, I&O and Ann 

Arbor as viable regional and short l i n e r a i l c a r r i e r s maintains 

essential, competitive a l t e r n a t i v e service to Ohio bulk commodity 

shippers and receivers. To the extent delineated herein, and, as 

previously discussed i n i t s e a r l i e r - f i l e d comments, Ohio supports 

the Board's grant of trackage r i g h t s to ameliorate the adverse 

impact t h i s Primary Transaction w i l l otherwise have on a 

substantial number of Ohio shippers, customers and communities. 

OHIO SUPPORT FOR W&LE 

Ohio encourages the Board to mandate that NS and CSX 

provide concessions to the W&LE s u f f i c i e n t to keep the W&LE a 

viable operation. The W&LE Responsive Application demonstrates 

that NS and CSX have not f u l l y comprehended or calculated the 

damage the proposed transaction w i l l do to the W&LE. Similarly, 

the STE must recognize that the damage a W&LE bankruptcy would do 

tc the economy of Ohio i s real and s i g n i f i c a n t . 

' OAG-4, p. 25. 



Should W&LE enter bankruptcy, i t i s possible that 

another regional r a i l r o a d might acquire the e n t i r e operation. 

However, Ohio believes that the p a r t i c u l a r circumstances and 

economics of the W&LE operation make i t much more l i k e l y that the 

W&LE would be divided up in a piecemeal fashion. In that regard, 

i t i s plausible that various Class I I and I I I r a i l c a r r i e r s would 

pay a premium to serve large W&LE r a i l users i n the 

Canton/Massillon area such as Timken, Republic Engineered Steel, 

and Ashland Petroleum but would not be at a l l interested i n 

serving the W&LE's aggregate or a g r i c u l t u r a l shippers i n western 

Ohio, or i n preserving the W&LE l i n e i n Pennsylvania. A prudent 

bankruptcy trustee would c e r t a i n l y have good reason to seriously 

consider the piecemeal option. 

A piecemeal breakup of the W&LE would mean the loss of 

the r a i l synergies which W&LE now provides. About 70 percent of 

the 9 m i l l i o n tons of materials W&LE now handles both ori g i n a t e 

and terminate on the W&LE. See, OAG-4 (V e r i f i e d Statement of 

George L. Stern, at 5). Take the eastern part of the W&LE ( i . e . , 

the Pittsburgh & West Virg-nia (P&WV)) away e i t h e r through a 

separate sale, or more l i k e l y through an abandonment and 

scrapping, and much of the a g r i c u l t u r a l and aggregate t r a f f i c 

w&LE now handles w i l l either disappear or be handled by trucks or 

less c o s t - e f f e c t i v e r a i . . Take away the Huron Docks, or any l i n e 

connecting the Docks with the W&LE Ohio River i i n e s , and 

Wheeling-Pittsburgh Steel looses i t s a l t e r n a t i v e service for i r o n 

ore. Take away the W&LE l i n e i n t o Cleveland through a separate 
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sale or through the abandonment and track salvage and Reserve 

Iron looses i t s preferred option for recyclable scrap and LTV 

Steel losses a competitive option for receiving coke. 

The Board's decisions concerning the W&LE Responsive 

Application w i l l have a tremendous impact on Ohio. Ohio urges 

the Board to mandate the actions needed to keep W&LE viable. 

OHIO SUPPORT FOR THE INDIANA & OHIO 

Ohio continues to support I&O e f f o r t s to e f f e c t i v e l y 

compete with both NS and CSX to r e t a i n t r a f f i c I&O currently 

carries, especially auto related t r a f f i c between Flat Rock, 

Michigan and Cincinnati. 

In i t s responsive application, the I&O makes compelling 

arguments as to the adverse impacts i t w i l l experience i n the 

Spr i n g f i e l d to Cincinnati Corridor i f the proposed acquisition of 

Conrail i s approved. I&O currently uses trackage r i g h t s over 

Conrail to get from Springfiel"' to Cincinnati. Conrail has never 

been a strong competitor for north-south t r a f f i c such as the Flat 

Rock to Cincinnati move represents. Further, the I&O trackage 

ri g h t s payments f o r the use of Conraii's S p r i n g f i e l d to 

Cincinnati l i n e f o r six t r a i n s per day arguably helps Conrail pay 

for the f i x e d costs of operating a mainline which Conrail i t s e l f 

only uses f o r 12 t r a i n s per day. See. I&O Resp App. at 5. 

Thus, a reasonably " f r i e n d l y " r e l a t i o n s h i p now exists for I&O's 

movement over the Conrail l i n e . 

I f NS takes control over the Conrail S p r i n g f i e l d to 

Cincinnati l i n e as proposed, the s i t u a t i o n w i l l change. NS is a 

11 



strong north-south r a i l r o a d . Further, NS plans to improve 

clearances on the l i n e f or the movement of double-stack 

containers. Given recent h i s t o r y i n double-stack growth, NS 

estimates to increase i t s usage of the S p r i n g f i e l d to Cincinnati 

l i n e from 4 t r a i n s per day to 11 t r a i n s per day may well be very 

conservative. (NS operates 4 t r a i n s per day on the l i n e because 

i t now has overhead trackage r i g h t s on the l i n e f o r intermodal 

movements, another example that Conrail views other c a r r i e r s ' use 

of the l i n e i n a p o s i t i v e l i g h t . ) Thus, f o r the approximately 70 

mile S p r i n g f i e l d to Cincinnati move, the I&0|j3uld be forced to 

rel y upon a l i n e a competitor w i l l l i k e l y be using much more 

heavily i n the future, possibly to an extent that strains 

capacity. 

Given the proposed increase i n t r a f f i c between 

Sp:ing2ield and Cincinnati, the I&O's request to have an 

a l t e r n a t i v e loute, i . e . , Washington Court House to Cincinnati via 

CSX, i s very reasonable and f a i r . I t i n no way negatively 

impacts the NS route; i n f a c t , i t would r e l i e v e congestion on i t . 

Neither w i l l the I&O request to use the CSX Cincinnati 

to Washington Court House l i n e adversely impact CSX. CSX w i l l 

only run about 3 t r a i n s per day on the Washington Ccurt House 

l i n e . (CSX/NS - 20 at 435). Thus, there i s ample room on the 

l i n e f or the additiona'. I&O t r a i n s . 

Further, the t r a i n s which the I&O would transfer to the 

Washington Court House l i n e c u r r e n t l y traverse a congested CSX 

l i n e , the M i l l Creek l i n e i n Cincinnati. The Conrail S p r i n g f i e l d 
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to Cincinnati l i n e over which the I&O has trackage r i g h t s 

terminates at a junc t i o n with the CSX Mil Creek l i n e i n 

Cincinnati. From t h i s point, both Conrail and I&O t r a i n s must 

run over the CSX M i l l Creek l i n e to reach interchange points i n 

the CSX Queensgate and NS Guest Street Yards. Thus, the I&O 

usage of the Washington Court House l i n e frees up capacity on the 

congested M i l l Creek l i n e . See. I&O Resp. Appl. V.S. Michael 

Burkart ac 6. 

The I&O also makes compelling arguments f o r obtaining 

trackage r i g h t s between Monroe and Middletown. Any additional 

delay i n getting r a i l t r a f f i c to and from the I&O Railway's Mason 

to Monroe l i n e could mean the ultimate abandonment of that 

marginal branchline. Ohio has spent over one-half m i l l i o n 

d o l l a r s on various improvement projects throughout the l a s t 

decade on the Mason to Monroe l i n e . 

Ohio also supports the I&O trackage r i g h t s request 

between Sidney and Quincy. In regard to the other I&O trackage 

r i g h t s requests, Ohio supports them as they r e l a t e to assuring 

adequate competition and responsive r a i l service i n Ohio. 

OHIO SUPPORT FOR R. J. CORMAN RAILROAD 

Ohio continues to support RJC's e f f o r t s to obtain 

trackage r i g h t s over, or to acquire, the 2.3 miles of track i n 

Lima which w i l l be needed for the RJC Lima to Glenmore operation 

to connect to NS as well as CSX i f the CSX/NS s p l i t up of Conrail 

is approved. Conrail currently owns t h i s track but CSX i s slated 

to acquire i t . RJC currently has three viable Class I c a r r i e r 
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connections i n Lima f o r the Glenmore l i n e . RJC connects d i r e c t l y 

with Conrail and i n d i r e c t l y with both CSX and NS through a very 

inexpensive haulage agreement. Through arrangement with Conrail, 

RJC i t s e l ^ c u r r e n t l y shuttles Glenmore l i n e t r a f f i c to either NS 

or CFA for only $60 per car fee to cross the Conrail track.^ 

I f CSX takes over the 2.3 miles of track i n question as 

pioposed, i t would be i n i t s own self i n t e r e s t to do whatever i t 

could to keep NS from ge t t i n g any of the Glenmore l i n e t r a f f i c . 

Certainly the switching charges would be much higher than $60 per 

car. (Conrail lacks a s i g n i f i c a n t economic i n t e r e s t i n the 

Glenmore t r a f f i c as the t r a f f i c i s p r i m a r i l y f e r t i l i z e r moving i n 

from the south or grain moving to the southeast, areas that are 

outside the Conrail service area. See. Id.) Thus, i n e f f e c t , 

the Glenmore l i n e would not have the same connectivity a f t e r the 

proposed s p l i t up as i t has today. As a p r a c t i c a l matter, i t 

would go from good connection with three Class Is to a single 

connection (a 3 to 1 s i t u a t i o n ) . 

Based on the current low haulage charge, and Conraii's 

verbal commitment to s e l l to RJC the 2.3 miles of Conrail track 

which RJC needs to connect d i r e c t l y with both NS and CSX, the 

State of Ohio and RJC recently agreed to embark on a $1.5 m i l i i o n 

r e h a b i l i t a t i o n project for the Glenmore l i n e based on i t s access 

to 3 Class I r a i l r o a d s . See, OAG-4, at 33. State assistance i s 

needed for t h i s 30 m.ile long, p u b l i c l y owned l i n e because i t i s 

only marginally viable, generating less than 1,500 carloads a 

RJC Resp. App. V.S. of M.W. Grubb, Jr., p. 3 

14 



year. Preserving the status quo ( i . e . , m u l t i p l e access to Class 

I railroads) i s c r i t i c a l to the long term survival of the 

Glenmore l i n e . 

OHIO SUPPORT FOR THE ANN ARBOR RAILROAD 

In our October 21, 1997, f i l i n g , Ohio d i d not address 

the Ann Arbor s i t u a t i o n because we had understood that i t would 

be resolved without STB intervention. Now that Ann Arbor has 

re l u c t a n t l y f i l e d a responsive application, the State of Ohio 

of f e r s i t s support f o r Ann Arbor's requests f o r trackage r i g h t s 

to Chicago to connect with various r a i l r o a d s and fo r Ann Arbor to 

connect with the Canadian Pacific at Ann Arbor, MI. 

Ohio finds Ann Arbor's des c r i p t i o n of i t s projected 

losses both reasonable and compelling. I t i s hard to imagine 

that no mention of Ann Arbor's p o t e n t i a l revenue loss of over $3 

m i l l i o n annually v;as included i n the NS or CSX f i l i n g s . 

Although Ann Arbor has only a handful of miles of track 

i n Ohio, i t i s a very important Ohio r a i l r o a d and i t i s v i t a l 

that i t be kept economically viable. Ohio and the City of Toledo 

recently committed to invest many m i l l i o n s of d o l l a r s i n various 

i n f r a s t r u c t u r e improvements to convince Jeep to b u i l d i t s new 

plant i n Toledo r i g h t next to i t s current plant.'° Ann Arbor i s 

a v i t a l part of the e n t i r e incentives package to keep Jeep i n 

Toledo. I f i t i s s t i l l a viable r a i l operation a f t e r the s p l i t 

" Gov. Voinovich Release dated July 28, 1997 (attached as 
Ex. 1) . 
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up of Conrail, Ann Arbor i s slated to play a major role i n 

providing switching services to the new plant. 

Ohio urges the STB to mandate Ann Arbor's requested 

trackage r i g h t s . As with other Ohio railroads, a l l Ann Arbor 

seeks i s a chance to compete with NS and CSX so that Ann Arbor 

can remain viable. 

CONCLUSION 

Ohio recognizes there are p o t e n t i a l benefits f o r many 

Ohio r a i l users which may result from the proposed d i v i s i o n of 

Conrail. However, absent appropriate protective conditions, 

those benefits would come at a very high cost to Ohio shippers 

and commiunities that are depending upon continued a c c e s s i b i l i t y 

to service curren t l y provided by the regional and short l i n e 

responsive applicants. 

The continued v i a b i l i t y of the four responding 

railroads i s essential for the preservation of service and 

healthy competition in Ohio's r a i l transportation system. As 

noted in our Coma.ents filed cn October 21, Ohio's largest 

railroad i s being acquired by i t s second and third largest 

railroads. The proposed purchase threatens the very existence of 

the W&LE, Ohio's fourth largest railroad. I f the proposed 

transaction i s approved, Ohio's shippers w i l l be faced with a 

significant decrease in their transportation options due to the 

loss of Conrail. Additionally, i f any of Ohio's regional or 

short line railroads are forced to cease or to cu r t a i l their 
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operations as a r e s u l t of t h i s a c q u i s i t i o n , Ohio's shippers would 

be severely harmed. Ohio therefore strongly urges the Board to 

preserve essential r a i l service and competition i n Ohio by 

granting the conditions requested i n the responsive applications 

as supported herein. These conditions are reasonable and w i l l 

enable the four responding railroads to continue providing 

responsive service to Ohio shippers and communities and to 

compete e f f e c t i v e l y with the remaining Class I railroads. 

Respeprful^y^ubpMite^, 

Thomas M. O'Leary 
Executive Director 
Ohio Rail Development 
Commission 

50 W. Broad Street, 3rd Floor 
Columbus, OH 43216 

Al f r e d P. Agler 
Director of Transportation 
Division, Public U t i l i t i e s 
Comn-.ission of Ohio (PUCO) 
Borden Building, 5th Floor 
180 E. Broad Street 
Columbus, OH 43215 

Keith G. 0'Brien 
John D. Heffner 
Robert A. Wimbish 
Rea, Cross & Auchincloss 
1920 N Street, NW 
Washington, DC 20036 
(202) 785-3700 

ATTORNEYS FOR STATE OF OHIO 
fMRTIES OF RECORD 
BETTY D. MONTGOMERY 
ATTORNEY GENERAL OF OHIO 

Doreen G. Johnson 
Assistant Attorney General 
Chief, A n t i t r u s t Section 
M i t c h e l l L. Gentile 
Thomas G. Lindgren 
Assistant Attorneys General 
A n t i t r u s t Section 
State Office Tower, 18th Floor 
30 East Broad Street 
Columbus, OH 43266-0410 
(614) 466-4328 

Alan Kiodell 
Assistant Att.T-ney General f or 
Ohio Rail Development Commission 
37 W. Broad Street 
Columbus, OH 43216 

DATED: DECEMBER 15, 1997 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y that I have t h i s 15th day of December 

1997, served the foregoing document upon a l l parties of record i n 

t h i s proceeding by mailing a copy thereof f i r s t class mail, 

properly addressed with postage prepaid/'^ 
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EXHIBIT 1 

OFHCE OF THE GOV ERNOR 
GEORGE V. VOINOVICH 

COMXaTWICATIONS OFHCE 

FOR IMMEDIATE RELEAS*: 
July 28. 1997 

<;HRYSt.f:R TO PVILP N ^ 11.2 BILLJON ASSEVTBLV PLANT TNTOfTHQ 

COT.L^MBl̂ S — Govemor George V. Voinovich today expressed lus cAlrcme graiinide for 
Chrysler Corporation's decision to locate its new Jeep asscmb.y plant in Toledo. The j : J 
billion project expected to retain 4.900 jobs a: the cnrrpanv's nnrrfM mawuiaccunng facility in 
Toledo. 

•Today's announcenjcnt not only signiaes Chrysler's intent tu rene-Â  its commitmeat to Ohio, it 
aiso validates the company's iaith in Ohio's business leadership and tiie biiglily skilled workforce 
at its Toledo facility,*" Govemor Voinovicii saicL 'Chrysler's decision to build this &c-Jity m 
Toledo is a direct result of state and local officials rallying their effons to maintain Chrysler's 
presence in OWo, arid more imponantly, the city of Toledo I want to commend Mayor' 
Finkbeiner and Don Jakeway, Ohio Director of Development, tor pulhng tlieir teams together to 
develop a comprehensive assistance package that met Chrvsler'i needs to move this projca 
iorward in Ohio. " 

Pais annour.cemcnt came as a result of Clirybler s decision to replace its current antiquated 
facilities in Toledo wfcch began operations at the tum ot'the century. Chrysler will bmld its new 
Jeep manufacturing facility ai rhe Stickney Ave.nue site in -Jie cty of Toledo end mJI retain its 
4.500 employees at both of its facilities once the new plant li compieted T'ne company had 
considered several other sutes, ncluding Michigan for this project. 

The State of Ohio has offered Chrysler S6 million over a three year period from the Ohio 
Indusmal Tra:ni;ig P: ograxii. a.i Invsscnent Tax Credit valued at mi:]jon based on 
Chrysic 's projected investment ji machinery and equipment and a BrouTilield Site Clean-up 
Ta.x Crecit valued ar $M -Million Tna staie has also offered the City of Toledo the followiug JO 
assist With this project a $10 million low-btcrcst loan at an interest rate o: 4% for 20 yean to 
ofl^t the cost of eligible infrastrucnrc; a 5 million grant fron: the Road Wnr< Development 
Account to a'ssist with eligible public road improvements, a $4.5 million grant trom tbe Business 
Development Accnuni to assist mth eligible on cr otf-site infrastructure costs associated with the 
project; anc a Sl niilliun grant from the Urban and Rural Initiative Program Co assist with 
acqu-nng, preparing and clean-up of the site for economic developtr.en:. 

In addition, the Ohio Department of Transportation will provide S2 millioa ar.d the Ohio Rail 
Development Commission utll provide S750,000 tor the projcuL 

-ju
ror mor: infnnnaiion. contact Kathie Fleck at (6U) 644-0OS7 or Gail Crawlev at (614) 4^-
:609 
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NEFCO 
NORTHEAST C/,^\0 FOUR COUNTY REGIONAL PLANNING & DEVELOPMENT ORGANIZATION 
969 Copley Road, Akron, Oiiio 44320-2992 (330) 836-5731 • Fax (330) 836-7703 

Christopher Smeiles, Chairman Joseph Hadley, Jr., Executive Director 

December 12, 1997 - ^ ^ J , j . ( 

VIA HAND DELIVERY 

Honorable Vemon A Williams, Secretary 
Surface Transportation Board 
Case Control Unit, Suite 715 
1925 K Street, NW 
Washington. D C 20006 cl 

SUBJECT Finance Docket No 33388, CSX Corporation and CSX Transportation, Inc., 
Norfolk Southem Corporation and Norfolk Southem Railway Co.-Control and 
Operating Leases/Agreements-Conrail Inc and Consolidated Rail Corporation 

Dear Secretary Williams 

The Northeast Ohio Four County Regional Planning and Development Organization (NEFCO) 
hereby submits an addendum to a Response to Responsive Application of Wheeling and Lake 
Erie Railway (Sub No 80) which was filed by the Surface Transportation Board on December 
11. 1997 as document "MRTA-2 " The enclosed Verified Statement of Ms Daie Qbbons was 
inadvenently omitted from the filing Enclosed is a copy of the original document filed earlier 
this week with the Verified Statement attached Please file this addendum with the signed 
original that you should have already received I have also included 25 copies of this Response 
and Verified Statement, along with a diskette containing the entire document in WordPerfect 6.1 
format 

1 apologize for any confusion this omission may have caused. 

Sincerely, 

Sylvia R Chinn-Levy 
Economic Development Planner 

SRC rim 

Enclosures 
pc U S Secretary of Transportation 

Counsel for Applicants 
U S Attomey General 
Hon Jacob Leventhal 

m Pan or . i 

Public R<̂  O'd J j 

Cooperation and Coordination in Development Planning 
among the Units of Government in Portage, Stark, Summit and Wayne Counties 



NEFCO 
NORTHEAST OHIO FOUR COUNTY REGIONAL PLANNING & DEVELOPMENT ORGANIZATION 
969 Copley Road, Akron, Ohio 44320-2992 (330)836-5731 ' Fax (330) 836-7703 

Chnstopher Smeiles Chairman Joseph Hadley Jr Executive Director 

December 12, 1997 

\1AH.AND DELIVERY 

Honorable Vemon A Willian.s. Secretary 
Surface Transportation Board 
Case Control Unit, Suite 715 UJ 

.̂ 25 K Street. NW X / ^ T ^ n ' W / ^ ' ' 
W ashington, D C 2UUUb ^ v ; . ^ - . i \ 

SUBJECT Finance Docket No 33388. CSX Corporation and CSX Transponation. Inc , 
Norfolk Southem Corporation and Norfolk Southem Railway Co—Control and 
Operating Leases .Agreements-Conrail Inc and Consolidated Rail Corporation 

Dear Secretary Williams 

The Northeast Ohio Four County Regional Planning and Development Organization (NTFCO) 
hereby submits an addendum to a Response to Responsive .Application of Wheeling and Lake 
Erie Railwav (Sub No 80) which was filed by the Surface Transponation Board on December 
11. 1997 as document "MRT.A-2 " The enclosed Venfied Statement of Nts Dale Gbbons was 
inad\ enently omined from the filing E n d e d is a copy of the onginal document filed earlier 
this week w ith the \'enfied Statement anached. Please file thi. addendum with the signed 
onginal that you should hav e already receiv ed I hav e also included 25 copies of this Response 
and \ enfied Statement, along w ith a diskene containing the entire document in WordPerfect 6.1 
format 

I apologize for any confusion this omission may have caused. 

Sincerelv, —, 

Syfvia R Chinn-Le\7 
Economic Development Planner 

SRC rim 

Enclosures 
pc U S Secretar.' of Transponation 

Counsel for .Applicants 
U S .Attorney General 
Hun Jacob Lev enthal 

Cooperation and CnorCination ;n Development Planning 
among the Units of Government in Portage StatK, Summit ana Wayne Counties 



NEFCO 
NORTHEAST OHIO FOUR COUNTY REGIONAL PLANNING & DEVELOPMENT ORGANIZATION 

969 Copley Road. Akron, Ohio 44320-2992 (330) 836-5731 • Fax (330) 836-7703 

Chnstopher Smeiles Chainnan Joseph Had/ey^-tft^TwpcW/ve Director 
December 10, 1 y97 / \ y ^ ^ 

VIA RAND DELIVERY " 
I . y 

Honorable Veraon A. Williams, Secretary' 
Surface Transportation Board 
Case Control Unit .\xxn Finance 
1925 KStreet. N W .Room715 . ^ 
N '̂ashirjLncn DC 200^6 ' ^^7-„^-,-r<\ V 

UI 

SL'BJECT Finance Docket No 333S8, CS.X Corporation and CSX Transportation. Inc . .Norfolk Southem 
Corporation and Norfolk Southem Railway Co -Control and Operating Leases'.Agreements-
Conrail Lne and Consolidated Rail Corporation 

Dear Secretary Williams 

Please find enclosed for filing m the abov e-captioned docket the original anr. nventy -fiv e (25) copies of a 
Response to Responsive .Application of the Wheeling and Lake Erie Railway (Sub No 80) Also enclosed 
are a 3 5-inch disk containing the text of this response in WordPerfect 6 1 format and certificate of service. 

This filing is made by the Northeast Ohio Four County Regional Pic-ning aid Development Organization 
iNEFCO) as a participant of record on behalf of METRO Regional T.ansit .Authonty (METRO) and the 
Summit County Port .Authonrv The anached document responds to a filing on October 21. 1997 by the 
\Vheeling and Lake Erie Railway requesting trackage rights on rail segments purchased by .METRO and 
transferred to the Summit County Port .Authority NTFCO has filed on behalf of these entities as a regional 
council representing Portage, Stark, Summit, and Wa>Tie counties and their local governments m norlheasl 
Ohio in the areas of regional economic and environmental planning. NTFCO assists its members with 
issues, such as the creation of a commuter rail system, that have extensr e benefits to the four-county region 

Copies of .MRT.A-2 were serv ed via first-class mail, postage prepaid on the Honorable Jacob Leventhal, 
counsel for .Applicants, the U.S. Secretary of Transportation, All Parties of Record, and the US Attorney 
General. If you have any questions, please contact me at (330) 836-5731. Thank you. 

Sincerely, 

Sylvia R. Chinn-Lew 
Economic Development Planner 

SRC rim 
Enclosures 
pc US Secretary'of Transpcrtation 

Counsel for Applicants 
.Ail Parties of Record 
U S -Attomev General 
Hen Jacob Leventhal 

Cooperat cn and Coordination in Development Planning 
among the Units of Government in Portage, Stark, Summit and Wayne Counties 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. S.̂ '̂ SS 

CSX CORPORATION AND CSX TRANSPORTATION. INC.. NORFOLK SOUTHERN 
CORPORATION AND NORFOLK SOUTHERN RAILWAY CO.MPANY' 

-CONTROL AND OPERATING LEASE/AGREE.MENTS--
CONRAIL INC AND CONSOLIDATED RAIL CORPOR.ATION 

NORTHEAST OHIO FOUR COUNTY REGIONAL PLANNING AND DEVELOPMENT 
ORGANIZATION 

on behalf of 

.METRO REGIONAL 1R.ANSIT AUTHORITV 
AND 

SU.M.MIT COUNTY PORT AUTHORITY 

RESPOSSE TO RESPOSSIVE APPLICATIOS 
OF THE WHEELISG AM) LAKE ERIE RAILWAY 

Sylvia Chinn-Levy 
Economic Development Planner and Iniergovemmenial 
Rev lew Coordinator 
Nonheast Ohio Four County Regional Planning 
and Development Organization 
969 Copley Road 
Akron. Ohio 443:0-2992 
(330) 836-5731 
Filing on behalf of METRO Regional Transit .Authority 
as a Panicipant of Record 

Roben K. Pfaff 
General Manager, Secreiary-Treasurer 
.METRO Regional T.ansit Authority 
416 Kenmore Blvd. 
Akron. Ohio 44301 
3̂30) "62-7267 

Dated: December 10. 1997 

LPA 
Charles Zumkehr 
Roetzel & Andress Co. 
75 Ea.st .Market Street 
Akron, Ohio 44308 
(330) 376-2700 
Counsel 

Dale Gibbons 
President Summit County Port Authority 
175 South .Mam St.. Suite 207 
Akron, Ohio 44308-1308 
(330) 643-2068 

Deadline: December 15, 1997 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO 33388 

NORTHEAST OHIO FOUR CCUNTY REGIONAL PLANNING AND DEVELOP.MENT 
ORGANIZATION 

on behalf of 

.METRO REGIONAL TRANSIT AUTHORITY 
.AND 

SU.M.MIT COUNTY PORT AUTHORITY 

RESPOSSE TO RESPOSSIVE .\PPLIC.\TIOS 
OF THE WHEELISG ASD LAKE ERIE RMLWAY (Sub So. 80) 

The Northeast Ohio Four County Regional Planning and Development Organization 

(".NEFCO") is a regional council of local governmental units in Portage. Stark. Suniinit. and 

Wayne Counties. Ohio, based at 969 Copley Rd.. .Akron, Ohio 44320-5731. and a participant 

of record in this proceeding. 

The Summit County Port Authority ("Port Authority"), an authority created and existing 

under Ohio Revised Code §4582 et sê ,̂ by Summit County, a memoer of NEFCO, is the 

current owner of two railroad segments, more commonly known as the "Freedom Secondary", 

between mile post 192.51 in Kent, Ohio and mile post 201.84 in Akron, Ohio; and the '.Akron 

Secondary" between mile post 1.45 in Hudson. Ohio and mile post 8.00 in Cuyahoga Falls, 

Ohio.' 

The verified statement Dale Gibbons, Prev;J'.-:',t cf the Summit Counly Pen .Authority, is attached hereto 
as E.ihibit "A". 



The METRO Regional Transit .Authority (".METRO"), a regional transit authority created 

and existing under Ohio Revised Code §306, with a mailing address al 416. Kenmore Blvd., 

Akron. Ohio 44301. funded the purchase of the rail segments with a grant from the Federal 

Transit Administration of the United States Department of Transportation and transferred 

ownership to the Port Authority. Furihennore, .METRO and the Pon Authority entered into an 

agreement giv ing .METRO certain rights of access and control over the maintenance, operation, 

rehabilitation and upgrading of the lines in order to promote the mutual objectiv es of establishing 

commuter rail services in nonheast Ohio. 

Wheeling and Lake Erie's Responsive .Applicat on (Sub. No. 80) ("W&LE Application") 

requests operational rights over the Port .Authority's lines. Page I I of Steven Wait's veiified 

statement (page 77 of the Application) states in relevant pans; 

from the present connection with CS.X at Summit Street, then operating 
approximately 0.5 miles east to the fonner Conrail Akron Secondary (now ou ned 
by Summit Countv) a track 8 miles in length to Hudson, .MP 98." 

The .Application goes on to state later: 

Trains wouid operate eastward via the W&LE to Summit Street, to access the 
CSX "New Castle subdivision" for 0.5 miles to the existing connection with the 
line owned by Summit County to Hudson. Ohio. .Another crew would be called 
on duty at Hudson, the locomotive power divided for each crew, then the 
appropriate stone distribution centers would be serviced. 

This Response to W&LE"s Application is for the sole purpose of clarifying the record 

and making the Surface Tran.sportation Board aware that the rail lines mentioned in W&LE's 

Application are not owned by Conrail. CSX or Norfolk Southern. These rail lines are owned 

hy the Pon .Authority. These rail iines. and thus these requests, are therefore not within the 

• .A copy of relevant pages of the Responsive .Application of Wheeiing & Lake Erie Railvv.iy Company are 
attached hereto as Exhibit "B". 



scope of the Conrail merger action. .Any interests in these rail lines should not be altered or 

even addressed in the present action before the Surface rransportation Board. 

WHEREFORE, NEFCO. representing its members' interests, on behalf of .METRO 

Regional Transit Authority and the Summit County Port Authority respectfully submits this 

Response to Wheeling and Lake Erie's request for operating rights over rail line not owned by 

Conrail, CSX or Norfolk Southern. 

Respectfully Submitted, 

. / / / 

Charfci Zumk^fir -Sylvia Chinn-Levy 
Economic Planner and Intergovernmental Roetzel &.'Andj:ess Co. LPA 
Rev iew Coordinator 75 East MarTcel Street 
Nonheast Ohio Four County Regional Planning .Akron. Ohio 44308 
and Development Organization (330) 376-2700 
969 Copley Rt)ad Counsel 
Akron, Ohio 44320-2992 
(330) 836-5731 
Filing on behalf of METRO Regional Transit Authority 
and the Summit County Pon .Authority 
as a Panicipant of Record 

Roben K. Pfaff 
General Manager, Secretary-Treasurer 
.METRO Regional Transit Authority 
416 Kenmore Blvd. 
Akron, Ohio 44308-1308 
(330) 762-7267 

Dale Gibbons 
President Summit County Port Authority 
175 South Main St., Suite 207 
Akron. Ohio 44308-1308 
(330) 643-2068 
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MRTA-

CERTIFICATE OF SERVICE 

1 hereby certî 'y that on the 10th day of December, 1997,1 served a copy of the Response 
•o R ĉnoncjx'e Applicsrion of the WT>eelir!e ?.r.d Lake Fne Raihvav on behalf of NfFTT^O 
Regional Transit Authonty and the Summit County Port .Authority by first class mail, postage 
prepaid, upon: 

Richard .A. .Allen, Esq. 
Zuckert, Scoutt & Rasenberger, LLP 
888 Seventeenth Street. N VV Suite 600 
Wa5h:r._-*.cn, D C 20006-3939 

.\dmir.;5trative Law Judge Jacob Leventhal 
Federal Enerev Reeulatorv Commission 
S88 First Stre'e't. NT. Suite 1 IF 
Washington. D C 20004-1202 

Pau! A Cunningham, Esq 
Harkins Cu.nninghani 
1300 19th Street. N.W . Suite 600 
W ashingnon, D C. 20002 

Dennis G Lyons 
.Arnold & Porter 
555 12'h St NVV 
Washington. D C 20004-1202 

Janet Reno 
U S .Artomev General 
U S. Dept of Justice 
Tenth St and Consnuition Ave. .NW 
Washington, D C 20530 

Rodney Slater 
Secretary of Transportation 
U S Dept of Transportation 
400 Seventh St. SW 
Washington, D C 20590 

Samuel M Sipe, Jr , Esq. 
Steptoe and Johnson LLP 
1330 Connecticut .Avenue, .NW 
Washincton, D C 20036-1795 

and upon all other Parties of Record in this proceed'ng. 

SyhiaR Chinn-Levy y 
Northeast Ohio Four County Regional Planning 
and Development Orcanizaticn 
^69 Copley Road 
Akron. OH 44320-2992 



. r - St-::*, S, ;e 2 " • : - Cocny Pen Aa:!:- 'ly 

Nc%embt: 26, 199': 

Surface Transpcrtation Board 
Secretary Vemon A. Willia.Tis 
1925 K Street, NW 
WiS-j-.rc-.. DC 2?-23'CC01 

Re: Wheeiing and Lake Erie's Responsive .Application (Sub. No. 80) 

VERXFIED STATEMENT 

On behalf cf the Summit County Pen .Authcriry ("SCPA") 

DearM- Wi!!i2~<!-
The SumiTiit County Port Authority ("SCP.A") is the cun'cnt owner of r\vo railroad lines, more 
ccm-Ticnly kncwT. as the "Freedom Secondary'", between rile pest 192.51 in Kent, Ohio and mile 
post 201 84 in .Akron, Ohio, ar.d the '.Aicron Seconda.'y", bctv̂ -een mile pes; 1 45 in Hudson, OWo 
and mile pest S.OO in Cuyahoga Falls. Ohio. 

Recently, the SCPA bec£:ne aware of a proposal before ±e Surface Trar.sporvaticn Board which 
could potentially affect SCP.A's interests in these two rvll Hnes. In particular, the fcncwrina 
Respcisive Application (Sub. No. 8C) by the Wheeling ard Lake Erie reqv.esting opsraiionaJ 
rights on the SCPA's lines; 

"from the present connection with CSX a: SumrJt Street, then eperatir.g approximately 
0 5 miles east to the foj-mer Corirail Akron Secocdan* (now ĉ v•ned by Summit County) a 
track 8 miles in length -n Hudson MP 98." 

SCPA v̂ -ants to clarify- fcr the record and make the Surface Transponation Board aware that 
these rail lines mentioned in this .Application are .-̂ ot cv.T.ed by Conrail, CSX, or Norfcli: 
Southem. These lines v> ere -urchased with Federal Transit Administration finding for possible, 
passenger-rail ser\'ice, ccnsequer/ly, freight mcveme.-.t Is limited to incidental usage Therefore, 
these rail lines should not be altered or even addressed in the present action before the Surface 
Transponation Board. 

DEC 0 1 97 



If you have any quest;ons or need addiiio.nal clanncation, please do not hesitate to contact me 

Sincerelv. 

Dale Gibbons, President 
Summit County Port Authority 

State of Ohio 

fourtv cf S_mr::it 

\'erification 

I h ' JpC"^ '^ being duly $wcm on the 26 day of November, 1997, 
deposes ar.d says that &he has read the foregoinr.. ar.d that it Is true and accurate to the best ofher 
'•^o^^ciise zr.d belief ^, J^J^^^UIK,N:U7?MZ 

"eŝ a.Tcs • S:"?rrvl Cyjnty 
•i Ci.n-r.ulrr. it^.ttt Nov. M, 2:00 

Notary publi 
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NEFCO 
NORTHEAST OHIO FOUR COUNTY REGIONAL PLANNING & DEVELOPMENT ORGANIZATION 
969 Copley Road, Akron, Ohio 44320-2992 (330) 836-5731 Vif^Xj j^ jP)83^-7703 

Chnstopher Smeiles. Chairman Joseph Hadley. J/:. ExewUve -SJrdctor 
December 10, 1997 ' H ^ '"• 

VIA HAND DELIVERY 

Honorable Vemon A Williams, Secretaiy 
Surface Transportation Board 
Case Control Unit Attn Finance 
1925 K Street, N W , Room 715 
Washington. D C 20006 

SU B̂JECT Finance Docket No 33388, CSX Corporation and CSX Transportanon, Inc , Norfolk Southem 
Corporation and Norfolk Southem Railway Co—Control and Operating Leases/Agreements-
Conrail Inc and Consolidated Rail Corporation 

Dear Secretary Williams: 

Please find enclosed for filing in the above-captioned docket the original and twenty-five (25) copies of a 
Response to Responsive Applicanon of the Wheeling and Lake Erie Railway (Sub No 80) Also enclosed 
are a 3 5-inch disk containing the text of this response in WordPerfect 6 1 format and certificate of service 

This filing is made by the Northeast Ohio Four County Regional Planning and Development Organization 
(NEFCO) as a participant of record on behalf of METRO Regional Transit Authority (METRO) and the 
Summit County Port Authority The attached document responds to a filing on October 21, 1997 by the 
W heeling and Lake Erie Railway requesting trackage rights on rail segments purchased by METRO and 
transferred to the Summit County Port Authority NEFCO has filed on behalf of these entities as a regional 
council representing Portage, Stark, Summit, and Wayne counties and their local govemments in northeast 
Chio in the areas of regional economic and environmental planning NEFCO assists its members with 
issues, such as the creation of a commuter rail system, that have extensive benefits to the four-county region 

Copies of MRTA-2 were served via first-class mail, postage prepaid on the Honorable Jacob Leventhal, 
counsel for .Applicants, the U S Secretary of Transportation, Ail Parties of Record, and the U S Attomey 
General If you have any questions, please contact me at (330) 836-5731. Thank you. 

SRC rim 
Enclosures 
pc 

1! 
0 ; ' i ' . » ; 

DEC 1 ' tW 
PrfT of 

PLlv.ir. Rf>corc; 

Sincerely, 

Sylvia R Chinn-Levy 
Economic Development Planner 

U S Secretary of Transportation 
Counsel for Applicants 
All Parties of Record 
U S Attomey General 
Hon Jacob Leventhal 

Cooperation and Coordination in Development Planning 
among the Units of Government in Portage, Stark, Summit and Wayne Counties 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK SOUTHERN 
CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASE/AGREEMENTS-
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

NORTHEAST OHIO FOUR COUNTY REGIONAL PLANNING AND DEVELOPMENT 
ORGANIZATION 

on behalf of 

METRO REGIONAL TRANSIT AUTHORITY 
AND 

SUMMIT COUNTY PORT AITHORITY 

RESPOSSE TO RESPO.SSIVE APPLICATIOS 
OF THE WHtnJSG A.\D LAKE ERIE RAILWAY 

Sylvia Chinn-Levy 
Economic Development Planner and Intergovernmental 
Review Coordmaior 
Noriheasi Ohio Four Count)' Regional Planning 
and Development Organization 
969 Coplev Road 
Akron. Ohio 44320-2992 
(330) 836-57.31 
Filing on behalf of METRO Regional Transit Authority 
as a Participant of Record 

Robert K. Pfaff 
General .\l;mager. Secretar.'-Treasurer 
METRO Regional Transit Authority 
416 Kenmore Blvd. 
Akron, Ohio 44301 
(330) 762-7267 

Charles Zumkehr 
Roetzel & Andress Co. LPA 
75 East .Market Sireet 
Akron, Ohio 44308 
(330) 376-2700 
Counsel 

Dale Gibbons 
President Summit County Port Authority 
175 South Main St.. Suite 207 
Akron, Ohio 44.308-1.308 
(330) 643-2068 

Dated. December 10, 1997 

Deadlme: December 15, 1997 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINA.NCE DOCKET NO. 33388 

NORTHEAST OHIO FOUR COUNTY REGIONAL PLANNING AND DEVELOP.MENT 
ORGANIZATION 

on benalf of 

METRO REGIONAL TRANSIT AUTHORITY 
AND 

SUMMIT COUNTY PORT AUTHORITY 

RESPOSSE TO RESPOSSIVE APPLICATIOS 
OF THE WHEELISG ASD 'AKE Ek.i. RAILWAY (Sub. So. 80) 

The Northeast Ohio Four Coun y Regional Planning and Development Organization 

("NEFCO") is a regional council j f local governmental units in Portage. Stark, Summit, and 

Wayne Counties. Ohio, based at 969 Copley Rd., Akron, Ohio 44320-5731, and a participant 

of record in this proceeding. 

The Summit County Port Aut'drity ("Port Authority"), an authority created and existing 

under Ohio Revised Code §4582 et seq., by Summit County, a member of NEFCO, is the 

current owner of two railroad segments, more commonly known as the "Freedom Secondary", 

between mile post 192.51 in Kent. Ohio and mile post 201.84 in Akron. Ohio; and the "Akron 

Secondary" between mile post 1.45 in Hudson, Ohio and mile post 8.00 in Cuyahoga Falls, 

Ohio.' 

The veritled statement of Dale Gibbons, President of the Summit County Port Authority, is attached hereto 
as Exhibit "A". 



The METRO Regional Transit Authority ("METRO"), a regional transit authority created 

and existing under Ohio Revised Code §306, with a mailing address at 416, Kenmore Blvd., 

Akron, Ohio 44301, funded the purchase of the rail segments with a grant from the Federal 

Transit Administiation of the United States Department of Transportation nd transferred 

ownership to the Port Authority. Furthermore, METRO and the Port Authority entered into an 

agreement giving METRO certain rights of access and control over the maintenance, operation, 

rehabilitation and upgrading of the lines in order to promote the mutual objectives of establishing 

commuter rail services in northeast Ohio. 

Wheeling and Lake Erie's Responsive Application (Sub. No. 80) ("W&LE Application") 

requests operational rights over the Port Authority's lines. Page 11 of Steven Wait's verified 

statement (page 77 of tiic Application) states in relevant parts,' 

from the present connection with CSX at Summit Street, then operating 
approximately 0.5 miles east to the former Conrail Akron Secondary (now owned 
by Summit County) a track 8 miles in length to Hudson, MP 98.' 

The Application goes on to state later: 

Trains would operate eastward via the W&LE to Summit Street, to access the 
CSX "New Castle subdivision" for 0.5 miles to the existing connection with the 
line owned by Summit County to Hudson, Ohio. Another crew would be called 
on duty at Hudson, the locomotive power divided for each crew, then the 
appropriate stone distribution centers would be serviced. 

This Response to W&LE's Application is for the sole purpose of clarifying the record 

and making the S -rface Transportation Board aware that Lhe rail lines mentioned in W&LE s 

Application are not owned by Conrail. CSX or Norfolk Southern. These rail lines are owned 

by the Pert Authority. These rail lines, and thus these requests, are therefore not within the 

' A copy of relevant pages of Ihe Responsive Application of Wheeling & Lake Erie Railway Company are 
attached hereto as Exhibit "B". 



scope of the Conrail merger action. Any interests in these rail lines should not be altered or 

even addressed in the present action before the Surface Transportation Board. 

WHEREFORE, NEFCO, representing its members' interests, on behalf of METRO 

Regional Transit Authority and the Summit County Port Authority respectfully submits this 

Response to Wheeling and Lake Erie's request for operating rights over rail line not owned by 

Conrail, CSX or Norfolk Southern. 

Respectfully Submitted, 

Sylvia Chinn-Levy 
Economic Planner and Intergovernmental 
Review Coordinator 
Northeast Ohio Four County Regional Planning 
and DcveiL-pment Organization 
969 Copley Road 
Akron, Ohio 44320-2992 
(330) 836-5731 
Filing on behalf of METRO Regional Transit Authority 
and the Summit County Port Authority 
as a Participant of Record 

Charles Zumkehr 
Roetzel & AndreSs Co. LPA 
75 East Market Street 
Akron, Ohio 44308 
(330) 376-2700 
Counsel 

Robert K. Pfyff 
General Maiiager, Secretaiy-Treasurer 
METRO Regional Transit Authority 
416 Kenmore Blvd. 
Akron, Ohio 44308-1308 
(330) 762-7267 

Dale Gibbons 
President Sumiiiit County Port Authority 
175 South Main St., Suite 207 
Akron, Ohio 44308-1308 
(330) 643-2068 

230082 I WP5 



MRTA-2 

CERTIFICATE OF SERVICE 

I hereby certify that on the 1 Oth day of December, 1997,1 served a copy of the Response 
to Responsive Application of the Wheeling and Lake Erie Railway on behalf of METRO 
Regional Transit Authonty and the Summit County Port Authonty by first class mail, postage 
prepaid, upon 

Richard A Allen, Esq 
Zuckert. Scoutt & Rasenberger, LLP 
888 Seventeenth Street, N W Suite 600 
Washington. D C 20006-3939 

Administrative Law Judge Jacob Leventhal 
Federal Energv R.'';ulatory Commission 
888 First Street, NE, Suite IIF 
Washington, D C 20004-1202 

Paul A Cunningham, Esq 
Harkins Cunningham 
1300 19th Street, N W , Suite 600 
Washington, D C 20002 

Dennis G Lyons 
Amold & Porter 
555 12th St NW 
Washington. D C 20004-1202 

Janet Reno 
U S Attomey General 
U S Dept of Justice 
Tenth St and Constitution Ave NW 
Washington. D C 20530 

."'ndney Slater 
Secretary of Transportation 
US Dept of Transportation 
400 Seventh St SW 
Washington. D C 20590 

Samuel M Sipe, Jr , Esq 
Steptoe and Johnson LLP 
1330 Connecticut .Avenue. NW 
Washington, D C 20036-1795 

and upon all other Parties of Record in this proceeding 

SyK'ia R Chinn-Levy 
Northeast Ohio Four County Regional Planning 
and Development Organization 
969 Copley Road 
Akron, OH 44320-2992 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

hl'-> 1 FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERlvI CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS --
CONRAIL, INC. AND CONSOLIDATED.RAIL CORPORATION 

FINANCE DOCKET NO. 33388 (SUB-NO. 80) 
c 

WHEELING & LAKE ERIE RAILWAY COMPANY 

WLE-i? 

REPLY OF WHEELING & LAKE ERIE RAILWAY COMPANY 
TO "RESPONSE" AND ARGUMENT 

FILED BY CSX ON NOVEMBER xO, 1998 

William A. Callison 
V.P. Law & Government Relations 
Wheeling & Lake Erie Railway Company 
100 East F i r s t Street 
Brewster, OH 44613 
(330) 767-3401 

Keith G. O'Brien 
Robert A. Wimbish 
Rea, Cross & Auchincloss 
Suite 570 
1707 "L" Street, N.W. 
Washington, D.C. 20036 
(202) 785-3700 

Counsel f o r the Wheeling & 
Lake Erie Railway Company 

November 19, 1998 

ORIGINAL 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33 388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS --
CONRAIL, INC. AND CONSOLIDATED RAIL CORPORATION 

FINANCE DOCKET NO. 33388 (SUB-NO. 80) 

RESPONSIVE APPLICATION OF 
WHEELING Sc LAKE ERIE RAILWAY COMPANY 

WLE-12 

REPLY OF WHEELING & LAKE ERIE RAILWAY COMPANY 
TO "RESPONSE" AND ARGUMENT 

FILED BY CSX ON NOVEMBER 10, 1998 

Wheeling & Lake Erie Railway Company ("W&LE") hereby 

submits i t s reply to the "Response of CSX Corporation and CSX 

Transportation, Inc. t o Pet i t i o n ^ of Wheeling & Lake Erie Railway 

Company f o r C l a r i f i c a t i o n and Further I n s t r u c t i o n " (CSX-166). W&LE 

^ W&LE notes that i t d i d not i d e n t i f y i t s f i l i n g of 
October 21, 1998 (WLE-10) as a " P e t i t i o n . " Instead, W&LE 
submitted WLE-10 as a status report and a request f o r additional 
Board action (consistent with the Board's d i r e c t i o n s i n Ordering 
Paragraph 68 of i t Decision No. 89) i n an e f f o r t to p e m i t i t s 
negotiations to move forward i n those instances where the parties 
have reached an impasse. WLE-10 was never intended as a formal 
" p e t i t i o n , " because W&LE understood that the Board's continued 
oversight and monitoring of the implementation of pro t e c t i v e 
conditions did not contemplate or require such procedural 
s t r i c t u r e s . 



submits t h i s reply, as i t stated i t would do i n WLE-11. to address 

the various substantive claims and arguments CSX has raised against 

W&LE f o r the f i r s t time during the course of the Board's review and 

oversight of the subject Transaction. For the reasons set f o r t h 

below, W&LE urges the Board to see through CSX's r h e t o r i c , r e j e c t 

CSX's narrow i n t e r p r e t a t i o n of the p r o t e c t i v e conditions extended 

to W&LE, and take action consistent w i t h W&LE's requests i n WLE-10 

tc conclude negotiations between W&LE, CSX and NS. 

W&LE submits the subject f i l i n g t o address the three 

issues wl-.ere i t has reached an impasse w i t h CSX, and fo r which W&LE 

requested and out l i n e d a d d i t i o n a l Board action i n WLE-10. 

Sp e c i f i c a l l y , W&LE urges the Board to assist i n resolving the 

continuing disputes between the pa r t i e s over the fo l l o w i n g issues: 

(1) the appropriate scope of W&LE's access to Lima, OH (including 

a c c e r t o i hippers w i t h i n the Lima terminal area), (2) W&LE's 

access to shippers along CSX's Benwood-Brooklyn Junction l i n e , and 

(3) W&LE's access to add i t i o n a l aggregate t r a f f i c . 

With respect to the f i r s t disputed matter, W&LE notes 

that i t -as granted, among other things, "haulage or trackage 

r i g h t s access to Lima, OH, includina a connection to the Indiana 

and Ohio Railroad." Decision No. 89 at 109 (emphasis added).^ 

Further, with respect to the second and t h i r d subjects i n dispute. 

' The way that CSX i n t e r p r e t s Decision No. 89, one would 
think that the Board granted W&LE access to Lima " f o r the sole 
and exclusive purpose of a f f e c t i n g an interchange there with the 
Indiana and Ohio Railroad." The Board c l e a r l y d i d not employ 
t h i s or any other l i m i t i n g language of that s o r t . Instead, W&LE 
believes that the Board l e f t i t to the p a r t i e s to f l e s h out the 
d e t a i l s concerning the scope of W&LE's a d d i t i o n a l access to Lima. 



the Board "required" the applicants -- CSX and NS -- to negotiate 

wi t h W&LE concerning "mutually b e n e f i c i a l " arrangements, "including 

allowing W&LE to provide service to aggregate shippers or to serve 

shippers along CSX's main l i n e from Benwood to Brooklyn Junction, 

WV." I d . As i s relevant here, and consistent w i t h the Board's 

di r e c t i o n s , W&LE has engaged i n discussions w i t h CSX regarding 

W&LE's proposed access to Lima because W&LE has selected a trackage 

r i g h t s route to Lima over l i n e s owned and/or to be operated by CSX. 

Furthermore, W&LE and CSX shippers have attempted to pursue with 

CSX Benwood-Brooklyn Junction service arrangements. Despite W&LE's 

e f f o r t s to negotiate a settlement consistent wich the Board's 

orders, serious disagreements between W&LE and CSX obviously remain 

concerning the scope of r e l i e f that the Board intended to convey to 

W&LE, and i t i s abundantly clear that these fundamental 

disagreements w i l l p e r s i s t unless the Board takes f u r t h e r action. 

During the course of negotiations w i t h CSX fo l l o w i n g 

Decision No. 89, W&LE and CSX agreed to arrangements p e r m i t t i n g 

WaLE to exercise trackage r i g h t s to Lima,^ and CSX informed W&LE 

that, w i t h respect to aggregate and Benwood-Brooklyn Junction 

matters, there i s nothing to negotiate. On these two issues, CSX 

has consistently defied the Board's i n s t r u c t i o n s by declaring that 

' W&LE i s disappointed by CSX's accusation that W&LE has 
repudiated i t s trackage r i g h t s agreement with CSX. CSX-166 at 6 
To the contrary, W&LE intends soon to execute and w i l l abide by 
the terms of the trackage r i g h t s agreement i t has already 
negotiated, but i t hastens to point out that the agreement i t 
believes i t do3S have with CSX leaves f o r f u r t h e r r e s o l u t i o n the 
extent of W&LE's access to industry and other c a r r i e r s at Lima. 
W&LE adequately addressed t h i s point i n i t s l e t t e r to the Board 
dated October 30, 1998. 



there i s nothing "mutually b e n e f i c i a l " i n the conditions, and CSX 

thus dismisses the Board's conditions as mere "suggestions." 

Further, CSX seems to assert that the Board lacks any r e a l 

expectation that meaningful arrangements on ei t h e r of these two 

subjects would or could be concluded -- that i t i s enough somehow 

that the p a r t i e s simply t a l k about them. 

W&LE access to Lima. OH 

As the Board i s well aware, W&LE did not request trackage 

r i g h t s or other access to Lima i n i t s responsive a p p l i c a t i o n . 

Thus, while i t i s pleased to have the opportunity to shore up i t s 

f i n a n c i a l p o s i t i o n by serving t h i s new lo c a t i o n , W&LE has never 

before had the chanco to o u t l i n e i t s proposed service to Lima. CSX 

argues, however, that because W&LE d i d not request access to l o c a l 

industry at Lima (a feat that would require W&LE to read the 

Board's mind), W&LE should be denied the opportunity to develop a 

meaningful and competitive presence i n t h i s market.* CSX 

challenges the u.-iard to choose i n favor of remediation rendered 

i n e f f e c t i v e by i t s narrow ap p l i c a t i o n , rather than permit W&LH to 

have a f i g h t i n g chance to compete f o r a d d i t i o n a l t r a f f i c i n the 

Lima area i n aid of i t s a b i l i t y to continue to provide essential 

" CSX argues that "overhead trackage r i g h t s " access to 
Lima l i t e r a l l y precludes W&LE from the r i g h t to serve shippers 
w i t h i n the Lima terminal. Consistent wit h i t s p o s i t i o n regarding 
i t s access to Toledo (and the related impasse with NS on t h i s 
p o i n t ) , W&LE points out that "overhead" trackage r i g h t s should be 
interpreted only to preclude accepd to shippers u n t i l i t reaches 
the Lima terminal. W&LE i s not now and never has requested 
access to customers located bet*?een Carey and Lima, OH. 



service. 

No matter what CSX may claim i s the only applicable basis 

fo r extending r e l i e f to r a i l c a r r i e r s , the fact remains that the 

Transaction c l e a r l y threatens W&LE's future v i a b i l i t y , , and that i t 

therefore threatens also W&LE's a b i l i t y t o f u r n i s h essential 

service to i t s customers.^ (Although CSX seems to want to re-

l i t i g a t e the issue,* the Board has c l e a r l y found that W&LE does 

indeed provide essential services and that these essential services 

are threatened by the Transaction. Compare. CSX-166 at 12-13 with 

Decision No. 89 at 108.) The Board extended to WttLE an opportunity 

to address and compensate f o r Transaction-related losses, w i t h the 

in t e n t of preserving W&LE and i t s essential service. The r e l i e f 

the Board extended to W&LE i s intended and designed as a form of 

remediation, and access to Lima (including e f f e c t i v e trackage 

r i g h t s operations to and from t h i s point) i s a component of that 

* At page 14 of CSX-166. 3X seems to issue an oblique 
c r i t i c i s m of the Board's decision to grant the r e l i e f i t did, 
even when such r e l i e f i s interpreted i n a l i g h t most favorable to 
CSX. Despite the many supportable bases f o r the Board's 
statements i n favor of prom.oting regional and short l i n e 
r a i l r o a d s i n an era when major consolidations create vast 
imbalances between the in t e r e s t s of Class I r a i l r o a d s and t h e i r 
smaller counterparts, CSX seems p a r t i c u l a r l y i r a t e that the Board 
would base i t s r e l i e f , i n part at least, upon the p o l i c y 
objective of c u l t i v a t i n g and prote c t i n g the important functions 
of smaller r a i l r o a d s . 

* W&LE notes that much of CSX-166 i s devoted to the issue 
of W&LE's projected losses and ti-ie l e g a l bases under which the 
Board may, i n major r a i l r o a d transactions, impose p r o t e c t i v e 
conditions i n favor of adversely affected r a i l r o a d s such as W&LE. 
CSX's extensive r e - l i t i g a t i o n would have been f a r more 
appropriate e i t h e r during the course of the Board's review of 
W&LE's responsive a p p l i c a t i o n or i n response co W&LE's request 
f o r reconsideration and c l a r i f i c a t i o n (WLE-g). 



remediation.' 

As i t has asserted i n e a r l i e r f i l i n g s , W&LE would be able 

to derive no appreciable economic benefit from i t s access to Lima 

i f W&LE i s only permitted to interchange what l i t t l e t r a f f i c may 

develop between lORY and i t s e l f . W&LE has also already established 

why i t s trackage r i g h t s operationc to and from Lima would be a far 

preferable service option. See. WLE-10 at 13-14 (footnote 10). I t 

has proposed to the Board i n WLE-10 a reasonable formula f o r 

operations to Lima that w i l l work, and that w i l l render W&LE's 

access meaningful and b e n e f i c i a l . CSX's "proposal" would, on the 

other hand, render the Board's pr o t e c t i v e condition i n e f f e c t i v e and 

deprive W&LE of the opportunity to seek out important new t r a f f i c 

o p portunities. 

To the extent that W&LE requests interchange access to RJ 

Corman (a Class I I I c a r r i e r serving the Lima area) and, among other 

access r i g h t s , d i r e c t access to the Clark O i l Refinery/BP r e f i n i n g 

complex, CSX i s incorrect to assert that W&LE's i s t r u l y an 

" e n t i r e l y new" request f o r a d d i t i o n a l r e l i e f . To the contrary, CSX 

repeatedly quotes from selected portions of WLE-4 (W&LE's 

responsive application) to allege that, i n requesting access f.o new 

In i t s l a t e s t f i l i n g , CSX asks the Board to r e - v i s i t 
the remediation i t has extended to W&LE. Perhaps CSX i s 
attempting to have the Board lose sight of the fa c t that, i n the 
case of Lima (and i n other cases where the p a r t i e s have reached 
impasse over the i n t e r p r e t a t i o n of the Board's d i r e c t i o n s ) , the 
remediation should address the Board's concerns and be e f f e c t i v e 
to the task. I f the Lima condition i s in t e r p r e t e d to convey to 
W&LE l i t t l e or no rei^iedial value (as CSX would prefer) , then the 
Board's objectives are thwarted, and W&LE's essential services 
remain i n jeopardy. 



service destinations (such as Toledo and Chicago), W&LE merely 

sought to expand i t s access to other r a i l c a r r i e r s and i t s market 

reach.' 

Benwood to Brooklyn Junction and aggregate service 

W&LE and CSX have strong differences of opinion 

concerning whether the Board, by req u i r i n g the p a r t i e s negotiate on 

both Benwood-Brooklyn Junction service and W&LE's access to 

addi t i o n a l aggregate t r a f f i c , intended meaningful, a f f i r m a t i v e 

r e l i e f as W&LE believes, or whether the Board's d i r e c t i o n s serve 

merely as f r i e n d l y "suggestions" to explore service arrangements, 

even i f such exploration and negotiations r e s u l t i n no f i n a l 

progress (as CSX interp'^ets the Board's conditions) . 

On the basis of the record before i t , the Board seems to 

have f u l l y contemplated that the parties would, i f urged by the 

Board, enter i n t o c e r t a i n arrangements wherein CSX would permit 

W&LE to provide service to customers along CSX's Benwood-Brooklyn 

Junccion l i n e . ( S i m i l a r l y , the Board appears to have expected that 

NS and CSX both would, through f u r t h e r negotiations, extend to W&LE 

access to various stone shippers i n Ohio.) The Board has even gone 

so f a r as to mention i n more than one of i t s decisions the 

p o s s i b i l i t y that such arrangements would help to address the 

' In i t s most recent f i l i n g , CSX i t s e l f observes that 
W&LE was granted "condii'ions designed to give W&LE the 
opportunity to expand ics market reach and to provide a regional 
network that could €•fer b e t t e r service to customers and y i e l d 
operational benefits to W&LE to help shore up i t s shaky f i n a n c i a l 
condition." At the very least, as CSX i t s e l f acknowledges, the 
Board has given W&LE "the opportunity to enhance i t s r a i l network 
through connections with other s h o r t l i n e carriei."s i n order to 
better serve i t s customers." CSX-166 at 13. 



concerns of such shippers as Lafarge Ohio (formerly Redland Ohio, 

I n c . ) , Wyandot Dolomite, Inc., National Lime & Stone Company, 

Bayer,' and PPG --dustries. Certainly the Board would not hc.ve 

mentioned such p o t e n t i a l arrangements -- and would not have given 

the above-listed shippers any false hope -- i f the Board expected 

that there would be no meaningful negotiations, and thus no t r u l y 

b e n e f i c i a l r e s u l t s . 

W&LE has approached the Benwood-Brook vn Junction and 

aggregate issues w i t h the understanding that they were intended as 

a part of the a f f i r m a t i v e r e l i e f i t received. Indeed, W&LE 

perceives t h i s p o r t i o n of the Board's order to include a mandate to 

produce meaningful r e s u l t s . Why else would the Board require the 

pa r t i e s to report back to i t concerning "mutually b e n e f i c i a l " 

arrangements? I f there i s nothing of mutual b e n e f i t to Le derived 

from negotiations on e i t h e r subject, then why does CSX nonetheless 

acknowledge that i t i s required to p a r t i c i p a t e i n what i£. must 

regard as "sham" settlement discussions? 

Betw'ifc.'i the l i n e s , CSX conveys a disheartening message 

regarding the c e n t r a l issue i n W&LE's discussions w i t h CSX -- W&LE 

access to shippers on the Benwood-Brooklyn Junction l i n e . 

S p e c i f i c a l l y , i n CSX's opinion, the Board's d i r e c t i o n concerning 

t h i s matter i s a hollow, i l l - i n f o r m e d but perhaps well-intended 

' In i t s Decision No. 96 (footnote 42 at page 18), the 
Board r e i t e r a t e s i t s expectation that CSX and W&LE w i l l engage i n 
"good f a i t h " negotiations regarding Bayer "and any other shipper" 
along the Benwood-Brooklyn Junction l i n e . Good f a i t h 
negotiations must, of course, be premised on the understanding 
that therp i s indeed something to be negotiated. 
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"suggestion." CSX acknowledges that i t has been urged to . , 

"negotiate," but asserts that i t i s under no o b l i g a t i o n tc 

"conclude" any such arrangements.-" 

Conclusion 

CSX-166 speaks volumes concerning the status of 

negotiations between W&LE and CSX. I t demonstrates CSX's 

unyielding determination to " i n t e r p r e t " the Board's r e l i e f i n favor 

of w&LE i n t o o b l i v i o n , and to e f f e c t i v e l y n u l l i f y any e f f e c t i v e 

remediation f o r W&LE. W&LE, on the other hand, proposes a 

reasonable i n t e r p r e t a t i o n of the Board's orders. I t has 

demonstrated why i t believes that the Board d i d not l i m i t W&LE's 

access to Lima solel y f o r the purpose of interchanging there with 

lORY, and i t has shown why loc a l access to Lima ( i n addition to 

interchange with RJ German and access to the Clark/BP r e f i n e r y 

complex) i s consistent with the Board's p r o t e c t i v e conditions. 

CSX has made i t abundantly clear that i t sees no point i n 

the Board's d i r e c t i o n that the p a r t i e s negotiate arrangements for 

W&LE's access to CSX's Benwood-Brooklyn Junction l i n e or additional 

aggregate business. CSX has also made clear i t s i n t e n t to avoid 

any fu r t h e r progress w i t h W&LE toward a reasonable conclusion of 

1° CSX has announced to the Board th a t i t has already 
extended to W'xLE "a number of proposals" concerning mutually 
b e n e f i c i a l arrangements. CSX-166 at 6. The CSX proposals 
contain three movements, but none contemplate W&LE I g g ^ l service 
fo r Benwood-Brooklyn Junction customers. W&LE has stated that i t 
w i l l discuss these movements with CSX, but not i n exchange for 
giving up a l l r i g h t s to a protective c o n d i t i o n i t believes the 
Board intended and which i s c r i t i c a l t o i t s post-merger 
v i a b i l i t y . 



Board-ordered negotiations. CSX's p o s i t i o n i n CS:c-166. however, i s 

contradictory, f o r , while i t endeavors to read out of the 

conditions any true "^roncnic benefit to W&LE, CSX also acknowledges 

that the pr o t e c t i v e conditions granted to W&LE spring from the 

Board's abiding concern for W&LE's future v i a b i l i t y and W&LE's 

a b i l i t y t o continue to provide essential services. 

The Board should take action to assure that the 

remediation extended to W&LE i s given i t s f u l l e f f e c t . For t h i s 

reason, and as i t has argued i n the preceding sections, W&LE 

re s p e c t f u l l y requests that the Board r e j e c t CSX's exceedingly 

narrow i n t e r p r e t a t i o n of the protective conditions the Board has 

extended to W&LE. Instead, W&LE urges the Board to take the 

expedited action i t has promised consistent w i t h what W&LE has 

requested i n WLE-10. and give clear d i r e c t i o n to the pa r t i e s so 

that the subject negotiations may move forward and reach a prompt 

re s o l u t i o n of these remaining issues p r i o r to the upcoming " S p l i t 

Date." 
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BEFORE THE 
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FINANCE DOCKET NO. 3 3 388 
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RESPONSIVE APPLICATION OF 
WHEELING & LAKE ERIE RAILWAY COMPANY 

WLE-11 

REPLY TO REPORT AND PROPOSAL OF NORFOLK SOUTHERN 
REGARDING CONDITIONS IMPOSED BY DECISION NO. 89 CONCERNING 

THE WHEELING & LAKE ERIE RAILWAY COMPANY 

„ AND 

RESPONSE TO STATUS REPORT FILED BY CSX 
ON OCTOBER 21, 1998 

Wheeling & Lake Erie Railway Company ("W&LE") hereby 

submits i t s response to the "Report and Proposal of Norfolk 

Southern Regarding Conditions Imposed by Decision No. 89 Concerning 

the Wheeling [&] Lake Erie Railway [Company]" (NS-71), and to CSX's 

l e t t e r of October 21, 1998, reporting to the Board the status of 

negotiations between CSX Corporation and CSX Transportation, Inc. 

( c o l l e c t i v e l y , "CSX") and W&LE. 

As the Board i s now aware by v i r t u e of the reports that 

various parties f i l e d w i t h the Board on October 21, 1998, W&LE, 



Norfolk Southern Corporaticn and Norfolk Southern Railway Company 

( c o l l e c t i v e l y , "NS"), and CSX have endeavored to conclude 

negotiations i n accordance with Ordering Paragraph 68 of Decision 

No. 89.^ W&LE has bee"i able successfully to progress c e r t a i n 

settlement negotiations with NS and CSX, and some of th:: 

arra.igements necessary to implement the protective conditions 

exteiided to W&LE have ei t h e r been achieved or the p a r t i e s have 

reachtd suitable agreements i n p r i n c i p l e . 

However, as W&LE-IO and NS-71 both r e f l e c t , W&LE and NS 

disagree fundamentally on two key issues -- (1) l o c a l access f o r 

W&LE i n Toledo, and (2) the terms f o r the extension ot the Huron 

Dock lease. In addi t i o n , W&LE has already reported to the Board 

that i t has reached an impasse wit h CSX concerning -- (1) the scope 

of W&LE's competitive presence at Lima, a id (2) W&LE's access to 

customers along CSX's l i n e from Benwood to Brooklyn Junction. 

F i n a l l y , as i s also noted in W&LE-10, the pa r t i e s lave f a i l e d to 

ar r i v e at any s p e c i f i c terms on aggregate service, because of the 

preconditions (concerning Benwood-Brooklyn Junction service) that 

CSX and NS have placed upon any aggregate service arrangements. 

NS-71 i n many ways i l l u s t r a t e s the nature of negC-iations 

between W&LE and NS. Negotiations have been businesslike, but 

d i f f i c u l t . NS has not only embraced the most narrow i n t e r p r e t a t i o n 

As W&LE noted i n W&LE-10, the scope of the protective 
r e l i e f extended to W&LE, and the motivations therefore, are more 
thoroughly set f o r t h at pages 107-109 of the Board's Decision No, 
89. Thus, W&LE again urges the Board co i n t e r p r e t and apply the 
previsions of Ordering Paragraph 68 consistent with the related 
discussion of W&LE at pages 107-109 od Decision No. 89. 



of the Board's Ordering Paragraph 68, i t also mis-characterizes the 

nature of the r e l i e f the Board extended to W&LE and does not 

properly portray c e r t a i n requests contained i n W&LE's responsive 

application, especially with respect co W&LE's access to Toledo and 

the extension of the Huron Dock lease. For these reasons, and to 

protect i t s i n t e r e s t s and the essential services i t provides, W&LE 

has chosen to respond. 

W&LE i s also responding i n part to CSX's October 21st 

l e t t e r to the Board. However, considering the b r e v i t y of CSX's 

report of that date, and i n l i g h t of CSX's own stated i n t e n t i o n to 

respond substantively to W&LE-IO no l a t e r than November 10, 1998, 

W&LE asserts the r i g h t to respond more f u l l y to CSX's substantive 

remarks at a l a t e r date, insofar as CSX could have and should have 

submitted such remarks on October 21st. 

« 

Background 

The Board may well r e c a l l the compliment of protective 

r e l i e f W&LE sought i n i t s responsive a p p l i c a t i o n (W&LE-4). W&LE 

requested, among other things, operating access to Chicago, Toledo, 

and Brooklyn Junction. I t also requested a d d i t i o n a l access to 

stone producers and terminals i n the Ohio area, and i t urged the 

c r i t i c a l importance of an extension of i t s lease of and access to 

NS' Huron Dock f a c i l i t i e s . In Decision No. 89, The Board denied 

large portions of what W&LE had requested. On the other hand, the 

Board did extend to W&LE cer t a i n p r o t e c t i v e conditions, p a r t l y i n 

accordance wi t h what W&LE had requested i n W&LE-4. 



But the Board did not undertake only a "cut and paste" 

approach to W&LE-4, and i t did not fashion i t s conditions s t r i c t l y 

upon that document. Instead, the Board was motivated p r i m a r i l y to 

preserve a viable and competitive W&LE --a r a i l c a r r i e r that the 

Board has recognized provides essential services. Furthermore, the 

pro t e c t i v e conditions i t granted to W&LE r e f l e c t the Board's 

expressed desire to address the concerns of the State of Ohio, 

Ohio-based stone producers, c e r t a i n captive shippers i n West 

V i r g i n i a such as PPG Industries, the Stark Development 

Board/Neomodal, and U.S. Senators and Congressmen from Ohio, 

Pennsylvania, and West V i r g i n i a who voiced strong concerns over 

maintaining W&LE's v i a b i l i t y . To i n t e r p r e t and apply the 

conditions the Board extended to W&LE without c c i s i d e r i n g these 

a d d i t i o n a l factors (as NS attempts to do i n NS-71) misses the point 

and unduly res t r a i n s not only,the intended reach of the conditions 

but also W&LE's a b i l i t y to persevere as a regional c a r r i e r . 

Toledo. Ohio 

I n NS-71. NS sp.ys that i t opposes W&LE's e f f o r t s to 

negotiate access (via reciprocal switch) to industry at Toledo. NS 

bases i t p o s i t i o n on the misleading assertion that W&LE requested 

(and got) only overhead trackage r i g h t s to Toledo, and that no 

lo c a l access of any kind i s contemplated i n the Board's Decision 

No. 89. What i s true i s that W&LE sought trackage r i g h t s between 

Bellevue and Toledo, but W&LE never construed such r i g h t s to 

preclude i t from l o c a l access to industry once i t reach<="-̂  Toledo. 



(Indeed, as NS i t s e l f acknowledges, W&LE never requested "overhead" 

trackage rig h t s . ) Obviously, the difference between NS and W&LE --

and the point where NS mis-characterizes W&LE's p r i o r request for 

r e l i e f -- concerns the extent to which W&LE trackage r i g h t s to 

Toledo were to be "overhead," as that term i s used by the Board. 

W&LE never s p e c i f i c a l l y requested the r i g h t to serve a l l 

customers along NS' Bellevue - Toledo main l i n e , but i t has not 

relinquished i t s i n t e r e s t i n establishing a competitive presence i n 

Toledo ( i n order to make i t s trackage r i g h t s viable and the 

protective condition meaningful). In f a c t , W&LE intended f o r i t s 

proposed access to Toledo to permit i t to compete f o r l o c a l t r a f f i c 

i n that market. W&LE i d e n t i f i e d one p a r t i c u l a r industry to which 

i t sought d i r e c t , physical access at Toledo -- B r i t i s h Petroleum's 

coke f a c i l i t y . NS seems to forget t h i s point when i t claims thac, 

by granting W&LE access to Toledo only for the l i m i t e d purposes of 

interchanging t r a f f i c there w i t h Ann Arbor and "other r a i l r o a d s , • 

W&LE got exactly what i t wanted. In Decision No. 89, the Board 

said nothing about B r i t i s h Petroleum. I t did, however, grant W&LE 

"access to Toledo," whl^h, when applied to mean that W&LE was 

provided with l o c a l access, would obviate the need f o r ai^y 

discussion on the subject of B r i t i s h Petroleum coke t r a f f i c . ^ 

' W&LE notes that the Board has recently, i n i t s Decision 
No. 96, addressed again the fact that the pr o t e c t i v e conditions 
i t has extended to W&LE are intended to preserve W&LE as a viable 
and e f f e c t i v e regional c a r r i e r . In chac Decision, the Board 
recognizes that the conditions i t has granted to W&LE must ensure 
the continuation of the essential services that W&LE provides. 
Also, W&LE stresses that i t has engaged i n a most reasonable 
approach to ensuring e f f e c t i v e access to Toledo. Rather than 
i n s i s t upon d i r e c t physical access to a number of indus t r i e s i n 



As mentioned above, NS makes much of the fact that W&LE 

did not e x p l i c i t l y describe access to l o c a l industry at Toledo i n 

i t s responsive a p p l i c a t i o n (except f o r B r i t i s h Petroleum), and 

ignores the fact that the r e l i e f extended to W&LE addresses not 

only W&LE's responsive application, t u t also the concerns of 

various interested p a r t i e s that support or today r e l y upon W&LE's 

essential services. Perhaps NS has l o s t sight of the fact chat 

W&LE did not ask f o r operating r i g h t s to and from Lima. That 

condition i s j u s t another example of where the Board expanded and 

modified the scope of W&LE's r e l i e f beyond what W&LE sought i n 

W&LE-4. 

In l i g h t of the numerous pa r t i e s who support W&LE and 

considering the Board's stated intent to preserve the essential 

services and future v i a b i l i t y of W&LE, the Board c l e a r l y has i t i n 

i t s power to expand or otherwise modify the conditions that W&LE 

requested, and that i s exactly what i t d i d i n the case of Toledo 

access. In any event, as W&LE has already pointed out i n W&LE-10, 

i t must be afforded access to lo c a l industry at Toledo i n order to 

make e f f e c t i v e and competitive i t s trackage r i g h t s service to t h i s 

new market. NS cannot reasonably argue that W&LE's proposed 

trackage r i g h t s operations to and from Toledo -- i f permitted 

solely for interchange with CN and Ann Arbor -- would adequately 

"prevent f u r t h e r erosion of W&LE's f i n a n c i a l v i a b i l i t y due to t h i s 

transaction." See, Decision No. 89 at 109. 

that market, W&LE has offered to compete i n Toledo by way of much 
less i n t r u s i v e r e c i p r o c a l switch arrangements. See, W&LE-10 at 
18 . 



On a re l a t e d note, i n NS-71. NS attempts to revise the 

Board's Decision No. 89 by p r o h i b i t i n g W&LE to connect with "other" 

c a r r i e r s at Toledo. W&LE has taken the Board's Ordering Paragraph 

68 at i t s p l a i n meaning where i t permits W&LE to interchange with 

Ann Arbor and "othei r a i l r o a d s " at Toledo. S p e c i f i c a l l y , W&LE 

seeks f u l l y to implement the Board's order by arranging to 

interchange with those ra i l r o a d s , including CSX and NS. that are 

now or may i n the futu r e be present at Toledo. (Among other 

things, interchange w i t h NS and CSX at Toledo could improve service 

to many W&LE customers, including Neomodal f o r shipments to and 

from points west.) W&LE submits that, i f the Board hed intended 

f o r i t s order to preclude interchange w i t h NS and CSX at Toledo, or 

i f i t intended f o r W&LE to interchange only wi t h s p e c i f i c 

r a i l r o a d s , i t would have i d e n t i f i e d by name each and every r a i l r o a d 

with which W&LE was permitted,to interchange, rather than employ 

the general term "other r a i l r o a d s . " NS' e f f o r t s to l i m i t W&LE's 

interchange options at Toledo should be rejected accordingly. 

F i n a l l y , W&LE disagrees with NS' p o s i t i o n that 

negotiations on W&LE's use of trackage at NS' Homestead (sometimes 

referred to as "Holmstead") Yard i n Toledo and the const.ruction of 

a diamond crossing at Bellevue, OH, are "other matters' vhich "do 

not r e l a t e to trackage r i g h t s access to Toledo." See, NS-71 at 4. 

To the contrary, these two negotiation topics are Qi r e c t l y linked 

to W&LE's proposed trackage r i g h t s operations to and frcm Toledo, 

and must be viewed as a component of the Toledo-based conditions 

the Board granted to W&LE. While negotiations on these two topics 



are moving forward, W&LE urges the Board to mak? clear that these 

issues are appropriate subjects to be considei^d by the Board, 

should an impasse l a t e r arise. 

Huron Dock 

The basic dispute between NS and W&LE concerning the 

extension of W&LE's lease of the Huron Dock revolves around the 

le v e l of payments and the term of the extended lease. The f u l l 

d e t a i l s of the lease extension have proven d i f f i c u l t to complete, 

because the Board's order mandated only an "extension," without 

mention of an appropriate extension term. W&LE seeks a f i f t e e n -

year extension of the pre-existing lease (with a subsequent 

renewal, at W&LE's option, for another 15-year term), w i t h lease 

payments t i e d to t h i e x i s t i n g lease rate (with an annual adjustment 

f o r i n f l a t i o n ) . In NS-71, NS-argues i n favor of what i s r e a l l y a 

"re-negotiated lease" with terms and lease rates that d i f f e r 

s i g n i f i c a n t l y from chose found i n the e.^.isti.ig lease. W&LE has 

already stated that i t requires a lease term longer than the mere 

f i v e years that NS i s o f f e r i n g i f W&LE's f i n a n c i a l future i s to be 

secure. See, W&LE-10 at 20 (footnote 11). 

W&LE maintains that NS i s not abiding by the terms of 

Decision No. 99, insofar as NS o f f e r s a re-negotiation of W&LE's 

use of the Huron Dock, rather than a true extension of the e x i s t i n g 

lease terms. Moreover, given how important W&LE's continued access 
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to the Huron Dock i s to i t s future economic health,' W&LE asserts 

that NS has i n no way supported i t s p o s i t i o n that W&LE shoula en^oy 

access to these f a c i l i t i e s f o r only another f i v e years, or that NS 

is free to impose commodity r e s t r i c t i o n s and tonnage surcharges on 

W&LE operations at the Huron Dock. [NS argues that W&LE should 

prepare i t s e l f to be deprived of the Huron Dock f a c i l i t i e s w i t h i n a 

f i v e year period -- that i s , to have enough time to "adjust to the 

post-Transaction operating environment" (NS-71 at 8) -- and i t has 

engaged i n negotiations with W&LE with t h i s mindset.] 

F i n a l l y , NS takes some excej,tion to W&LE's request f o r an 

easing/recision of the commodities r e s t r i c t i o n s contained i n the 

e x i s t i n g lease," because, as NS alleges, such proposals go "far 

beyond the 'extension' of the lease ordered by the Board." I d . In 

response, W&LE wishes to r e - a f f i r m i t s commitment to negotiations 

with NS on the Huron Dock and,stresses that, i f NS continues to 

i n s i s t upon newly-established ( i . e . , "higher") lease rates (rather 

than a true extension of the e x i s t i n g rentals w i t h reasonable 

adjustments f o r i n f l a t i o n ) and new tonnage clauses, then W&LE must 

' W&LE has already highlighted how i t s continued access 
to the Huron Dock i s c r i t i c a l to W&LE f i n a n c i a l f u t u r e . See, 
W&LE-10 at 20. Thus, W&LE cannot stress enough the importance of 
a long-term arrangement for the use of t h i s f a c i l i t y . 

* As NS i s very well aware, the commodities r e s t r i c t i o n s 
and tonnage surcharges e f f e c t i v e l y permit i t to "regulate" the 
l e v e l of competition W&LE w i l l be able to o f f e r at the Huron Dock 
post-transaction, w'len W&LE-NS competition w i l l assuredly 
i n t e n s i f y . Naturally, competition i s equally the motivation 
behind NS' e f f o r t s to have the Board impose the shortest possible 
extension of W&LE's lease. Onci W&LE i s removed from Huron Dock, 
NS expects that i t w i l l no longer face competition from W&LE at 
any Lake Erie transload f a c i l i t y . 



obtain concessions w i t h respect to the commodity r e s t r i c t i o n s NS 

had previously imposed. 

Aggregate Service 

As NS accurately reports i n NS-71. i t has discussed otiier 

arrangements such as "'allowing W&LE to provide service to 

aggregate shippers,' but [the p a r t i e s ] have not yet reached 

agreement." Id. at 4. W&LE wishes again to make clear that NS and 

CSX have treated the aggregate service matter .is a mutually 

exclusive option to W&LE's concluding arrangements with CSX on 

Benwood-Brooklyn Junction service. See, W&LE-10 at 26-29. Thus, 

W&LE reque.-5ts that the Board make clear to NS and CSX that i t must 

explore aggregate service arrangements with W&LE regardless of what 

progress W&LE may achieve with CSX concerning the Benwood-Brooklyn 

Junction service issue. The Board must make clear that the 

aggregate service and Benwood-Brooklyn Junction issues are not 

mutually exclusive negotiating subjects, and that progress on one 

should not and must not preclude progress on the other. 

CSX Report 

CSX's u n t i t l e d status report l e t t e r f i l e d with the Board 

on October 21st o f f e r s a very abbreviated synopsis of what progress 

CSX believes i t has made with W&LE concerning negotiations mandated 

under the Board's Ordering Paragraph 68 of Decision No. 89. Most 

of that short l e t t e r deals with CSX's negotiations concerning 

W&LE's operations to and from Lima, OH, but CSX also indicates that 
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i t i s discussing wi t h W&LE "mutually b e n e f i c i a l arrangements f o r 

ether service to shippers." CSX October 21st Let t e r at 2. 

CSX subsequently issued a l e t t e r , dated October 23, 1998, 

wherein CSX's counsel expressed "surprise" concerning the contents 

of W&LE-10 and W&LE's reports cf ce r t a i n negotiating impasses 

(which CSX's counsel seems to have thought had already been 

resolved). In i t s October 23rd l e t t e r , CSX also asserted the r i g h t 

to reply to W&LE-IO. Because of the serious nature of the comments 

contained i n CSX's October 23rd l e t t e r to the Board, and because 

CSX s p e c i f i c a l l y requested certain c l a r i f i c a t i o n s from W&LE, W&LE 

promptly responded to that document with a l e t t e r uated October 30, 

1998. W&LE's l e t t e r of October 30 did not represent (and should 

not have been interpreted by any party to be) W&LE's reply to CSX's 

status report l e t t e r of October 21st. 

3y comparison, CSX'e report on the status of negotiations 

w i t h W&LE was fa r less comprehensive than was NS' or W&LE's October 

21st f i l i n g s , and i t s b r e v i t y surprised W&LE. In f a c t , W&LE 

believes that CSX's report f a l l s short of what the Board expected 

to receive from each of the negotiating p a r t i e s on October 21st. 

W&LE anticipates, given CSX's stated i n t e n t to f i l e a reply to 

W&LE-10, that CSX w i l l , f o r the f i r s t time (unlike NS), submit 

substantive comments on many issues that could have and should have 

been contained i n CSX's October 21st report to the Board. Rather 

than t r y to anti c i p a t e what CSX i s l i k e l y to include i n i t s "reply" 

(a document that W&LE expects w i l l more closely p a r a l l e l what both 

NS and W&LE submitted to the Board on October 21st), W&LE hereby 
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informs the Board that i t w i l l respond to CSX's comments w i t h i n ten 

days. Unless W&LE i s afforded the opportunity to respond to CSX's 

"reply" at a l a t e r date, i t w i l l be u n f a i r l y prejudiced Dy CSX's 

t a c t i c of withholding both i t s substantive comments concerning the 

progress of negotiations (and those impasses that remain) and i t s 

proposals f o r t h e i r f u l l r e s o l u t i o n u n t i l much l a t e r i n the subject 

proceeding. 

Conclusion 

For the reasons set f o r t h above and i n W&LE-10. the Board 

should approve and impose the terms proposed by W&LE fo r the 

conditions contained i n Orderiiig Paragraph 68 cf Decision No. 89. 

Further, f o r the reasons set f o r t h above and i n W&LE-10, W&LE 

requests the Board to intervene and o f f e r c l a r i f i c a t i o n and fu r t h e r 

i n s t r u c t i o n to the p a r t i e s in,those instances where negotiations 

have f a i l e d to progress or where d i f f e r i n g i n t e r p r e t a t i o n s of the 

Board's orders have re s u l t e d i n impasse. 
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CSX-166 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRArSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

— CONTROL AND OPERATING LEASES/AGREEMENTS — 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

Finance Docket No. 33388 (Sub-No. 80) 

RESPONSIVE APPLICATION OF 
WHEELING & LAKE ERIE RAILWAY COMPANY 

RESPONSE OF CSX CORPORATION 
AND CSX TRANSPORTATION, INC. TO 

PETITION OF WHEELING & LAKE ERIE RAILWAY COMPANY 
FOR CLARIFICATION AND FURTHER INSTRUCTION 

CSX Corporation and CSX Transportation. Inc <"CSXT") (collectively, "CSX") 

hereby submit this response to Wheeling & Lake Erie Railway Company's ("W&LE") Petition 

for Clarification and For Further Instmction (W&LE-IO.) (hereinafter refen-ed to as "October 21 

Petition"). In that pleading W&LE petitioned the Boaid "to clarify, provide further instruction 

and confirm the scope of the protective conditions" that t̂  e Board imposed on behalf of W&LE 

in STB Finance Docket No. 33388. CSX Corporation, et al. - Control and Operating 

Leases/Atzreements - Conrail. Inc. et al.. (Decision No. 89) (served July 23, 1998). WLE-10 at 

1. CSX respectfully submits that W&LE's October 21 Petition must be denied for two reasons. 

First. W&LE is not in fact seeking "clarification" of Decision No. 89. Instead, 

what W&LE is really seeking is to expand the scope of the Board's decision. It asks the Board to 



reconsider and impose additional conditions on CSX. With respect to the Board's order 

providing W&LE overhead trackage rights to Lima. Ohio. W&LE asks the Board to impose 

additional local rights that not only go beyond the condition that the Board imposed in Decision 

No. 89. but beyond anything that W&LE initially asked for in its responsive application. Such 

new conditions can only properly be sought through a petition to reopen (with the required 

showings), not through a petition for clarification. Similarly, with respect to the Board's order 

instructing the parties to "negotiate conceming mutually beneficial arrangements," W&LE asks 

the Board to construe its order as including conditions that have no benefit to CSX, including 

certain conditions previously requested by other parties that the Board specifically denied. As 

such, W&LE's pleading is not a petition for clarification, but an untimely petition for 

reconsideration. 

Second, even if the Board were to view the October 21 Petition as seeking 

clarification of Decision No. 89, there is no basis for granting the relief sought by W&LE. The 

language of Decision No. 89 is plain and requires no clarification. The Board ordered overhead 

trackage rights to Lima -- not local trackage rights and not reciprocal switching. As to anything 

besides the overhead trackage rights to Toledo. Lima, and Huron Dock, the Board required the 

parties to "negotiate .. . conceming mutually beneficial arrangements:" it did not require CSX 

to enter into arrangements of no benefit to it. The relief sought by W&LE is overreaching and 

should be denied. 

BACKGROUND 

W&LE's responsive application (WLE-4) in this proceeding vastly overestimated 

the financial impact that the Transaction would have on W&LE and sought a panoply of 



conditions that were largely unrelated to any allegedly anti-competitive impacts of the 

Transaction. W&LE claimed potential yearly gross revenue losses of between $12 and $1.5 

million, in sharp contrast to applicants' estimate that W&LE could potentially lose approximately 

$1.4 million per year from increased competition as a result of the Transaction. Relying on its 

inflated projections. W&LE claimed that its financial viability would be seriously threatened and 

that approval of the Transaction w ithout the imposition of numerous measures proposed by 

W&LE would result in the bankruptcy and ultimate demise of W&LE and thus loss of "essential 

services" for W&LE's shippers. Against this dire background, W&LE urged the Board to 

impose conditions designed, not to alleviate direct ant.-competitive effects of that Transaction, 

but in effect to subsidize W&LE's operations. In the words of W&LE Chairman and CEO. Larry 

Parsons, W&LE sought: 

(1) Haulage and trackage rights to Chicago: to Belt Railway of 
Chicago and rights for interchange with all carriers; (2) Haulage 
and trackage rights from Bellevue to Toledo, Ohic: (3) Lease to 
own the Huron Branch (Shinrock to Huron) and Huron Dock on 
Lake Erie: (4) Trackage rights from Benwood to Brooklyn 
Junction and its yard facilities for commercial access to captive 
shippers PPG and Bayer: (5) Stone traffic access: Bucyms, 
Alliance. Redlands. Spore, Wooster. Macedonia. Twinsburg and 
Ravenna, Ohio: (6) Haulage and Trackage rights with commercial 
access to Wheeling Pinsburgh Steel at Allenport, Pa: (7) Haulage 
and trackage Rights on CSX New Castle Subdivision for 
commercial access to Ohio Edison Power plant at Niles, Ohio and 
to Erie. Pennsylvania for interchange to the Buffalo & Pittsburgh: 
(8) Lease to own the Randall Secondary from Cleveland. MP 2.5 
to Mantua. MP 27.5: (9) Trackage rights and commercial access to 
Reserve Iron & Metal (2 to 1 shipper): (10) Trackage rights and 
commercial access to Weirton Steel: (11) Reverse Joint Facility 
maintenance obligations: (12) Guarantee of faimess and 
nondiscriminatory treatment on any haulage and trackage rights 
granted. 



WLE-4, Parsons V.S. at 33-34. 

In Decision No. 89. the Board found that W&LE's projections of traffic revenue 

losses of $12-$ 15 million were significantly overstated; that the annual traffic diversion that 

W&LE would probably experience as a result ofthe transaction would more likely represent 

between $1.4 and $3.0 million in lost revenue; and that much of that loss would be due to new, 

more efficient routings rather than to any enhancement of applicants' market power. Decision 

No. 89 at 108. Moreover, the Board found that the extensive conditions that W&LE sought were 

"a substantial overreach both in terms of geographic scope and financial impact" and that W&LE 

certainly "has not justified $11 million of new traffic" or "such intmsive conditions as permitting 

it to extend its operation over applicants' lines all the way to Chicago." Id. at 109. However, in 

light of W&LE's current financial condition (unrelated to the Transaction), coupled with the 

potential revenue losses, the Board determined to grant certain rights to W&LE: 

. . . We will require apj-licants to provide: (a) overhead haulage or 
trackage rights access to Toledo. OH, with connections to the Ann 
Arbor Railroad and other railroads there; (b) an extension of 
W&LE's lease for the Huron Docks and trackage rights access to 
the Huron Docks over NS' Huron Branch: (c) overhead haulage or 
trackage rights to Lima. OH. including a connection to the Indiana 
and Ohio Railroad. Further, we will require that applicants 
negotiate with W&LE conceming mutually beneficial 
arrangements, including allowing W&LE to provide service to 
aggregate shippers or to serve shippers along CSX's main line from 
Benwood to Brooklyn Junction. \ \ ^ . If these parties are unable to 
agree on a solution with regards to items (a), (b) and (c) within 90 
days ofthe service dat* of this decision, we will institute expedited 
proceedings to resolve these matters. Finally, we expect the parties 
to inform us of any mutually beneficial arrangements that they 
have reached. 

Decision No. 89 at 109. 



On Augu.st 12. 1998. W&LE filed a timely petition for reconsideration ofthe 

Board's decision in which it asked the Board to declare that it had erroneously understated the 

magnitude of W&LE's projected revenue losses, assertedly because the amount ofthe revenue 

losses would be cntical to negotiations >vith ihe applicants. W&LE asked the Board to mle upon 

its petition "only in the event that W&LE was unable to reach a suitable agreement within the 

dictates of the Board's Decision No. 89" in which case "[rje-assessment of the magnitude of the 

loss would then be relevant and critically important should the Board be called upon to set the 

terms for the protective conditions imposed." WLE-9 at 4. No request was made for additional 

conditions or for modification ofthe conditions granted by Decision No. 89. The Board denied 

the petition on the ground that the actual amount ofthe traffic loss "makes no material 

difference" as it was not the Board's intention to indemnify W&LE against these losses dollar for 

dollar. Decision No. 96 at 18 (served Oct. 19. 1998). 

Following the Board's issuance of Decision No. 89, sometime after October 2, 

1998. W&LE elected to reach Lima by way of trackage rights over a CSX route from Carey, OH 

to Lima via Upper Sandusky rather than over an N'S iine and CSX did not object.' Accordingly, 

CSX representatives entered into good faith negotiations with W&LE to establish satisfactory 

terms for a trackage rights agreement. L'pon resolution of all terms covering the grant of 

overhead trackage rights to Lima, on October 20. 1998. CSX submitted a formal trackage rights 

' As V/ &LE elected to reach Toledo by way of trackage rights over NS. issues 
raised by W&LE c jnceming arrangements for W&LE's trackage rights to Toledo and issues 
related lo Huron Docks, which is also served by way of NS, are being addressed by NS. In this 
pleading. CSX will address those issues raised in the W^̂ L̂E petition that concem W&LE's 
trackage righ's to Lima and negotiations conceming mutually beneficiallv arrangements, 
including service to shippers on CSXT's main line between Benwood and Brooklyn Junction, 



agreement to W&LE for execution, one d̂ -'y before the October 21, 1998 deadline for the parties 

to notify the Board if they could not resolve this matter. 

CSX representatives also entered into good faith negotiations with W&LE 

conceming mutually beneficial arrangements, and on October 16, 1998, submitted to W&LE for 

its consideration a number of proposals. Among these (subject to shipper consent) were 

proposals conceming movements involving a shipper on the Benwood-Brooklyn Junction line. 

The details of that proposal cannot be disclosed in the public version of this filing because the 

proposal is part of ongoing settlement l egotiations and has substantial commercial ramifications. 

W&LE brushed off CSX's October 16 proposal of mutually beneficial 

arrangements, saying that while W&LE was "more than willing to discuss any 'mutually 

beneficial' issues." it wanted one of the list of things it had asked for in its responsive 

application" but which the Board had quite clearly not given it in Decision No.89: "we believe 

the STB granted W&LE local rights from Benwood to Brooklyn Junction."" As to the trackage 

rights to Lima. . &LE did not execute the overhead trackage rights agreement that had been 

negotiateo by the parties and proffered by CSX. Instead it filed its October 21 Petition in which 

it alleged that negotiations with CSX were at an impasse because the parties fundamentally 

disagree conceming the scope of W&LE's access to Lima and the Board's intentions in requiring 

the parties to negotiate mutually beneficial arrangements. WLE-10 at 4-5. W&LE now claims 

that in addition to the overhead trackage rights to Lima with rights to interchange with lORY, the 

See item (4) of the quote from WLE-4 on page 3 above. 

' Letter of October 16. 1998. from W&LE's Larry Parsons to CSX's Christopher P. 
Jenkins ("Parsons October 16 letter"), attached as Exhibit 1 . 



Board also intended to include rights to interchange with R. J. Corman Railroad ("RJC")"* and 

trackage rights to Clark Oil Refinery and to the BP refining coniplex at Lima. acci.s? to other 

industries at Lima through the imposition of reciprocal switching at an arbitrary figure of $184 

per car" and the designation of yard track and related facilities for the assembly and staging of 

W&LE traffic at Lima. WLE-10 at 25-24. 

W&LE also contends in its October 21 Petition that that portion of the Board's 

order in Decision No. 89 requiring applicants to "negotiate with W&LE conceming mutually 

beneficial arrangements, including allowing W&LE to provide service to aggregate shippers or 

to serve shippers along CSX's main line from Benwood to Brooklyn Junction, WV" (Decision 

No. 89 at 109) should be constmed as a direct order to "conclude" such arrangements and that 

the arrangements must include W&LE service to aggregates producers and W&LE local trackage 

rights on the Benwood-Brooklyn Junction line, even though no benefits to CSX flowing from 

either arrangement have been identified. WLE-10 at 25. Moreover. W&LE contends that any 

such arrangements must also address all issues raised by PPG Industries and Bayer Corporation, 

shippers located on the Benwood-Brooklyn Junction line, despite the fact that those parties' 

requests for relief were expressly denied by the Board in Decisions Nos. 89 and 96. WLE-10 at 

29. Finally, in its October 21 Petition W&LE again dismisses CSX's October 16 proposal as to 

^ CS.X opposes W&LE's request for additional trackage rights to interchange with 
RJC at Lima, as well as its requests for trackage rights to local industries. There was no request 
for interconnection with RJC in W&LE's responsive application and there is nothing in the 
record that would support such a grant. 

" W&LE has presented no evidence to support the $184 figure. 



mutually bentficial arrangements on the ground that while W&LE "welcomes CSX's proposal, 

this proposal does not satisfy the Board's directions." WLE-10 at 27-28. 

In short, W&LE is willing to accept nothing less than full access to industries at 

Lima and unrestricted trackage rights to CSX's Benwood to Brooklyn Junction line, including 

direct access to PPG, Bayer and all other shippers on the line, in addition to expanded serv ice 

access to the aggregates shippers. W&LE asks the Board to "clarify" that it intended all that 

W&LE now seeks. 

ARGUMENT 

L W&LE'S PETITION FOR CLARIFICATION IMPROPERLY SEEKS RELIEF 
THAT CAN ONLY BE GRA.\TED THROUGH A PETITION TO REOPEN OR 
FOR RECONSIDERATION 

A. W&LE Seeks Rights at Lima That Not Only Cx, Beyond the Board's Order, 
But Also Beyond Anything That W&LE Sought in Its Responsive 
Application and Request for Conditions 

W&LE's responsive application and request for conditions did not seek access to 

Lima, as W&LE acknowledges, but rather sought a haulage agreement, with underlying trackage 

rights, from Bellevue to Toledo. Ohio, for an interchange with AA, CN and lORY. WLE-4, 

Wait V.S. at 74. The purported purpose of this j^uest was to enhance the scope of W&LE's rail 

network through the addition of new connections with other rail carriers. As W&LE's operating 

v'itr ss testified: 

By the addition of a series of relatively short and simple 
connections, the W&LE will have the ability to bring manv 
efficiencies to rail transportation in this region. In addition, 
W&LE seeks the ability to establish new interchanges that will 
develop traffic pattems 'hat do not exist today. With a locution 
central to a geographic area that includes the heart of Conrai). the 
W&LE needs to reach out to connections that make sense for our 
customers, and to provide a real iransportation altemative. 



WLE-4. Wait V S. at 68 (emphasis in original). W&LE's Vice President of Marketing and Sales 

also emphasized the importance lo W&LE of reaching new connections: 

In short, we have the infrastmcture and ability to remain a 
meaningful and competitive railroad in our region with the 
addition ofthe rel 'tively modest cotineclions outlined in Messrs. 
Parsons and Wait's statements. 

WLE-4, Thompson V.S. at 92. 

In analyzing the "corrections" to fhe "anti-competitive aspects of the NS/CR 

combination" that would be necessary to keep W&LE viable. Mr. Thompson stated that W&LE's 

rationale was to "match the conditions to presently identifiable W&LE traffic flows to preserve 

competitive altematives. or to provide operational flexibility which may, in part help preserve 

V/&LE's viability." idLal 97. To that end. he testified that the haulage and underlying trackage 

rights to Toledo "would replace a connection lost in the Conrail realignment" and "provide a new 

outlet for inbound and outbound iraffic lo Canadian National. Ann Arbor and the Indiana and 

Ohio Railroad." Id at 98. Thus, in its responsive application W&LE's emphasis as lo reaching 

Toledo was unequivocally on gaining access lo AA, CN and lORY. thus expanding the reach of 

ils serv ice network for its existing customers. 

The Board granied lhal request by requiring the applicants to provide overhead 

trackage rights to Toledo with connections to AA and other railroads. Contrary to the apparent 

understanding of \V &LE. there is no available interchange with lORY al Toledo; thus, although 

the Board could have simply granted trackage rights lo Toledo for interchange with the carriers 

there, the Board granted overhead irackage rights to Lima to enable W&LE to connect with 

lORY. W&LE elected lo reach Lima via irackage rights over a CSX line belween Carey, Ohio 



and Lima via Upper Sandusky because that line is considerably less congested than the 

altemative NS Bellevue-Fostoria-Lima route. See Parsons October 16 Letter. Now. however. 

W&LE claims that it cannot "derive sufficient economic benefit by merely forging a connection 

with lORY" (WLE-10 al 22) and therefore admittedly is seeking additional conditions: 

W&LE requests that the Board extend the scope of the relief at 
Lima to include direci access to the BP properties and refining 
complex and to the Clark Oil Refinery at Lima and interchange 
with the R.J. Corman Railroad Co. - Westem Ohio Line (hereafter, 
"RJC"), a short line rail carrier also serving the Lima area. 

WLE-10 at 21 (emphasis added). 

W&LE's request is unfounded. There was no request for interchange wiib RJC 

or for trackage rights lo Clark Oil Refinery anywhere in W&LE's responsive application, n'lr 

was there was any request for trackage rights to local shippers at Lima in the responsive 

application, nor any discussion of such access in the accompa,iying testimony of W&LE's 

marketing and operating witnesses.* W&LE made clear in its responsive application that it 

soughi to reach lORY through overhead trackage rights. In fact. W&LE took great pains to 

show that ils requests for access to AA, CN and lORY were to preserve service for existing 

* In its responsive application. W&LE did seek access to BP for a specific 
movement ofcoke lo Cressup. WV. WLE-4. Wail V.S. al 74. Other than that, there was no 
indication of other additional traffic to be generated through local trackage rights at Toledo. 
Rather. W&LE's operating witness testified that W&LE would commence through service to 
Toledo by operating one train per day in each direction between an existing connection with NS 
at Yeomans. OH and Toledo for interchange with the Ann Arbor Railroad ("AA"), Canadian 
National ("CN") and lORY and that addilional iraffic would include loaded hoppers of petroleum 
coke received from BP. WLE-4. Wail V.S. al 82. [[[ 

]]] 
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movements through "the addition of relatively modest connections." W&LE-4. Thompson V.S. 

at 92. W&LE witnesses emphasized that such connections would provide altematives to 

congested routes and thus belter service for existing customeis. WLE-4. Thompson V.S. at 97-

98. Similarly, in its Brief filed on Febmary 23. 1998. W&LE distinguished ils requests for 

conditions seeking haulage and underlv ing trackage rights to protect existing iraffic flows (which 

included ils request for haulage or irackage rights lo Toledo 'o connect with other carriers there, 

including lORY) from those seeking market access to specific customers. See WLE-8 at 37-43. 

There was no mention of commercial access to industries located at Lima. 

Moreover, although W&LE raised the issue of local irackage rights in the initial 

meeting with CSX and NS. CSX made clear that it would grant only the overhead trackage rights 

ordered by the Board and the parties accordingly proceeded with negotiations for overhead 

trackage rights. W&LE's October 16 letter lo CSX gives no indication that granting local rights 

was still an issue. See Parsons October 16 letter. For W&LE now to seek "clarification" that 

the Board's order includes local trackage rights at Lima is specious.' W&LE clearly is 

See Letter to STB from CSX counsel dated October 23, 1998. As that letter 
indicates, by October 20. CSX was mder the understanding that W&LE had dropped whatever 
claims of local industry access on the Lima route it had maG>* earlier in the negotiations and was 
content to work out the terms of overhead trackage rights in satisfaction of the Board's condition 
insofar as it involved Lima. It now develops that W&LE intended to engage in apparently final 
negotiations of an overhead irackage rights agreement, and only then to seek local access by 
W&LE from the Board, without any corresponding ren '̂gotiaiion of the material provisions in 
the ov erhead rights agreement, which, of course, might be viewed differently by CSX in the 
context of local add-on rights. CSX does not believe that this is a constmctive and businesslike 
way to conduct negotiations. A lerer of October 30. 1998. from W&LE's counsel to the Board 
savs that C'SX should have been aware that the issue of local access was being reserved by 
W&LE because (i) that issue vvas discussed at a meeting of V.'&LE. NS and CSX on August 13, 
1998. which launched the negotiations, and (ii) W &LE staled in a letter lo Norfolk Southem's 
John Friedmann lhal il had reached an impasse with CSX over local access on the Lima line and 
"cc's" of ihat letter had gone lo two people at CSX (neither of whom was conducting the Lima 
irackage rights negotiations). Letter of October 30. 1998 at 2 n. 1) But obviously the fact lhal a 

(Continued ...) 
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attempting lo expand the Board's order to gain commercial access that was not even 

contemplated in W&LE's original requests. 

This new requesi apparently stems from several meetings between W&LE and 

IOR '̂ as a result of which W&LE now claims that the connection will not generate as much 

benefit as it had anticipated when it originally told the Board how important it was for W&LE to 

reach lORY. WLE-10 at 22-23. Therefore. W&LE seeks reopening of the Board's decision and 

the imposition of new conditions granting market access at Lima in order to ensure that W&LE 

"will generate sufficient traffic and revenue opportunities to pemiit W&LE to sustain its trackage 

rjhts operations." WLE-10 at 23. 

The usual purpose of imposing conditions on control transactions is to ameliorate 

any adverse affects of the transaction on competition or to preserve essential services that wiii be 

lost as a direct result of the transaction. The conditions as a general matter are not intended to 

assure lhal individual competitors remain viable. In this instance, the Board carefully considered 

the effects of the Transaction and found it to be pro-competitive and in the public interest. 

Moreover, it did not find that any W &LE shippers will suffer a direct loss of competitive 

altematives as a result ofthe Transaction or lhal any shippers will lose essential services. U !iile 

the Board acknowledged that W&LE provides essential services, il did not make any 

negotiating posiiion is laken at the beginning of negotiations is not indicative of what the 
posiiion is toward the end: characteristically in negotiations the parties abandon their more 
extreme positions as lime goes on. And why the CSX people should have looked at W&LE's 
letter to Norfolk Southem to find out that the issue of local access was being reserved against 
CSX (and why the same statement was not made in a W&LE letter to CSX. possibly one directed 
to the officer conducting negotiations), is not explained by W&LE. Notwithstanding these 
factors, which suggest a highly unconventional way of negotiating a deal, to put it gently, CSX is 
willing to stand on the terms in its proffered irackage rights agreement with respect to overhead 
trackage rights, which the Board's decision contemplates. 
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determination thai loss ofsuch services was even threatened as a result of the Transaction. 

Rather, the Board found that W&LE had dramatically overstated its case and sought expansive 

condiiions that were not justified Nonetheless, the Board granted certain limited conditions 

designed to give W&LE the opportunity to expand its market reach and to provide a regional 

network that could offer better service to customers and yield operational benefits for W&LE to 

help W&LE shore up its shaky financial condition. The Board expressly denied W&LE's 

numerous requests for direci commercial access. Having been given the opportunity to enhance 

its rail network through connections with other shortline carriers in order to better serve its 

customers as it requested in its responsive application, W&LE now argues, in circular fashion, 

that it does not have enough Iraffic to support through train operations over its extended network 

iind iherefore must seek additional commercial access. 

W&LE is actually seeking to reopen the Board's decision to consider entirely new 
•4 

requests for the imposition of local trackage rights and for an interchange with RJC. A petition 

lo reopen may be granted only upon demonstrai.'on of material error, new evidence, o' 

substantially changed circumstances. 49 C.F.R. §1115.4. W&LE has neither asserted nor 

demonstrated any such grcu.T .̂ lor reopening. It relies on iti, failure to derive sufficient benefit 

from the new connection that it soughi with lORY in order to claim addilional needs. W&LE's 

claim that it has not been able to negotiate vvith lORY a satisfactory level of additional tra.ffic is 

not sufficient. As W&LE itself proclaimed throughoi" ,̂ :ponsive application, il did not seek 

guarantees that it wjuld benefii from condiiions the Board might impose, but only the 

opportunity to do so. 

Neither can W&LE claim any changed circumstances. W&LE's claimed need for 

addilional revenues through local service at Lima stems from the Board's denial of W&LE's 
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requests for direct commercial access lo specific shippers at other locations, which would have 

given W&LE greater opportunities lo increase ils iraffic and revenues than those available 

through the conditions granted by the Board. However, in Decision No. 89, the Board found 

that the commercial access W&LE soughi was not justified. In Decision No. 96. the Board 

reaffirmed that finding by reftising lo reassess the revenue losses and slating tliat the amount of 

the losses was not material. Thus. W&LE has not slated grounds sufficient to justify reopening 

Decision No. 89 and its petition should be denied. 

B. W&LE'S Request for Broad Interpretation of the Board's Order 
Concerning Negotiations for Mutually Beneficial Arrangements Is in 
Fact a Petition for Reconsideration of Conditions That the Board 
Denied or Declined to Impose 

In its responsive application. W&LE specifically requested, among other things, 

local tra- kage rights on the Benwood-Brooklyn Junction line (WLE-4 at 33-34) trackage rights 

to PPG and Bayer (WLE-4 at 33-34). access to provide single-line service in moving BP coke 

traffic from Toledo to Cressup. WV via a more direci route (WLE-4 at 74) and commercial 

access to various and sundrv aggregates shippers (WLE-4 at 33-34 ). In Decision No. 89, the 

Board quite properly declined to impose any of these conditions. In addition, it denied PPG's 

separate requesi for second carrier service from W&LE. Decision No. 89 at 123. Instead, the 

Board imposed three specific conditions granting overhead trackage rights to Toledo and to Lima 

for interchange with other rail carriers and irackage rights and access lo Huron Docks. These 

three condiiions were more than sufficient: arguably they went beyond STB/ICC precedent for 

granting protection lo railroads. Nonetheless, the Board went further and - perhaps to ensure 

that the parties had indeed examined all priva'e sector opportunities and would continue lo seek 

new opportunities - directed the parties lo negotiate lo determine whether there were any 
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mutually beneficial arrangements that could be reached that would provide W&LE opportunities 

to increase revenues, including proposals for expanded service to aggregate shippers or irackage 

rights lo serve shippers on the Benwood-Brooklyn Junction line. 

With remarkable bravado, W&LE contends that the Board "made clear" that 

service to aggregate shippers and trackage rights lo serve shippers on the Benwood-Brooklyn 

Junction line "are considered an integral part of protection granied W&LE and are intended, at 

least in part, to address the concems of aggregate shippers such as National Lime and Stone 

Company, Wyandot Dolomite. Inc.. Redland Ohio, Inc.. (now Lafarge, Inc.). and the 

competitive concems of PPG Industries and Bayer Corpomtion (Mairium, WV facilities)." 

WLE 10 at 6. W&LE further contends that the negotiations required by the Board must result in 

arrangements that include all of the above outcomes, even those which were requested in the 

responsive application and denied in Decision No. 89. 

W&LE's interpretation lhal the parties must reach agreement providing W&LE 

direct physical access to shippers along the lines mentioned as examples in the final sentence of 

Ordering Paragraph No. 68 in Decision No. 89. as an integral part of the remedial conditions, is 

nonsense If the Board had intended to impose all of those condiiions. it would have done so 

explicitly in the same terms as it did for conditions (a), (b) and (c) and with a similar time limit 

and a provision for expedited Board resolution in the event that the parties could not reach 

agreement. The logical interpretation ofthe directive that the parties attempt to negotiate 

mutually beneficial arrangements is that the Board intended the parties to explore all options to 

determine whether there were any arrangements lhal would benefit both W&LE and applicants. 
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W&LE's argument that the Board intended lo use the word "and" rather than "or" 

in describing proposals lo be considered underscores the flaw in ils interpretation.* "Or" or 

"and" is irrelevant; the references in the final sentence are examples. The Board did not impose 

any particular arrangement, but required the parties to explore options to determine whether there 

were any mutually beneficial arrangements and it gave as examples the aggregate shippers and 

Benwood-Brooklyn Junction line as possibilities for consideration. In that context, use of the 

word "or" is clearly appropriate, as would have been "and." 

The intent of the Board lo have the parties pursue private sector negotiations 

rather than to impose conditions is confirmed by the Board's denial of a request filed by Bayer 

Corporation on September 21. 1998. Bayer explicitly asked the Board to "clarify" Decision No. 

89 by directing the applicants lo conclude an arrangement with W&LE permitiing W&LE to 

serve Bayer and other shippers on the line lo Brooklyn Junction, WV. The Board denied that 

requesi. restating its expectation that CSX would pursue negotiations in good faith regarding 

Bayer and any other shipper along the line. Decision No. 96 at 18 n.42. Interpreting the Board's 

order lo encourage the parties to find private sector opportunities of mutual advantage without 

Board intervention is consistent both with the clear language of Decision No. 96 and with Board 

practice and policy.*̂  

* W&LE claims that the Board committed a "drafting error" in using the disjunctive 
"or" rather than the conjunctive "and" in connection with the requirement to negotiate mutually 
beneficial arrangements, including service lo aggregate shippers or service to shippers on the 
Benwood-Brooklyn line. WLE-10 al 9. 

See. eji,. STB Ex Parte No. 575. Review of Rail Access and Competition Issues 
(served Apr. 17. 1998): see ajso Decision No. 96 al 13 (In denying the Nadler Delegation's 
request for reconsideration, the Board noted that il encouraged the parties lo continue to 
negotiate mutually beneficial settlements, and observing that il had imposed ample relief for 
transaction-related harms.) 
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W&LE also has asserted incorrectly that CSX has refused to negotiate with 

respect to arrangements for aggregate shippers or for shippers located on the Benwood-Brooklyn 

Junction line. [[[ 

]]] Rather, it is W&LE who has refused to consider these proposal as complying with the 

Board's order, puuing them aside because, as Mr. Parsons stated in his October 16 letter to CSX, 

[W]e believe the STB granted W&LE local rights from Benwood 
lo Brooklyn Junction. . . . If we cannot agree on the fundamental 
interpretation ofthe STB's grant of local rights from Benwood to 
Brooklyn Junction, then we are al an impasse on this issue and will 
submit the issue of the STB's intended meaning for determination 
with our October 21" submission lo the Board. 

Indeed. W&LE adamantly contends that il is entitled to direct access lo aggregate shippers and 

open access to all shippers on CSX's Benwood-Brooklyn Junction line. 10 

In Mr. Parsons' October 2, 1998 letter to John H. Friedmann, attached as Exhibit 
B to W&LE counsel's October 30. 1998 letter to the Board. Mr. Parsons expressed W&LE's 
version of what "mutually beneficial" means: 

The STB also directed us lo negotiate an agreement concerning 
mutually beneficial arrangements "including allowing W&LE lo 
provide service to aggregate shippers or to serve shippers along 
CSX's line between Benwood and Brooklyn Junction" and to 
inform the Board of agreements reached. We believe that the 
Board expected that the parties would negotiate agreements and 
asked that we implement them with mutually agreeable terms. 

So. according to Mr. Parsons, the essential "deal" was mandatory and the details 
were all that were left for "mutual agreement." 
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CSX is willing lo continue discussions of its October 16 proposal and lo identify 

other opportunities that are tmly mutually beneficial. CSX is not willing to provide W&LE local 

trackage rights lo all shippers on the Benwood-Brooklyn Junction line because it does not make 

business sense for CSX to allow W&LE to use its line and facilities and directly serve CSX 

customers with no reciprocal benefits for CSX. Such an outcome would be contrary lo the plain 

language of the Board's order requiring the parties to negotiate mutually beneficial arrangements. 

W&LE's request for "ciarification" of the scope of the Board's order requiring 

negotiations conceming mutually beneficial arrangements is. in reality, a request for 

reconsideration of the Board's Decision No. 89. W&LE wants the Board to impose as condiiions 

a complete package of access rights allowing W&LE lo provide direct service to all aggregates 

shippers, and local access to all shippers on the Benwood-Brootclyn Junction line, including 

direct access to PPG and Bayer, regardless of whether any benefits flow to CSX. The Board 

appropriately slopped short of imposing such conditions and left the parties to negotiate private 

sector arrangements if they could agree to arrangements that were mutually beneficial." 

'' In support of ils claim that the Board intended lo provide broad remedial 
assistance to W&LE. W&LE asserts as a basis for such relief that the Board embraced a policy 
dedicated to promoting and preserving the important functions provided by carriers such as 
W&LE. W&LE likens such relief on its behalf lo the Board's grant irackage rights to Texas-
Mexican Railroad in UP SP to promote NAFTA and intemational trade objectives. WLE-10 at 
11. n.7. However, the policy i"a\ oring international trade considerations was not the only basis 
for granting rights to Tex-Mex. Tiie Board found lhal "a partial grant of Tex Mex's responsive 
application is required to ensure the continuation of an effective competitive altemative to UP's 
routing into the border crossing at Laredo." Finance Docket No. 32760. Union Pacific et al. -
Control and Merger - Southem Pacific et al. ("UP^SP"). Decision No. 44 al 149 (served Aug. 12, 
1996). .Although the grant of trackage rights improved Tex Mex's financial condition and 
benefited intemational trade, those incidental results were not the sole grounds for relief The 
relief granted alleviated certain adverse effects ofthe merger and was narrowly tailored lo 
address a specific immediate competitive harm lo shippers resulting from the merger. In 
contrast, here the Board has not found any imminent adverse impact ofthe transaclion on W&LE 

(Continued ...) 
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W&LE's petition should be treated as an untimely request for reconsideration and 

should be denied. As with reopening, reconsideration of a Board action may be granted only 

upon a showing of material error, new evidence, or substantially changed circumstances. ICC 

Finance Docket No. 32549, Buriington Northem Inc. - Control and Merger - Santa Fe Pacific 

Corp.. 1995 ICC Lexis No. 291, at *5 (Nov. 3, 1995). W&LE has not met those criteria.'̂  

Moreover, W&LE's October 21 Petition comes over two months after the 

deadline for filing a petition for reconsideration. W&LE claims that it could not have raised its 

requests earlier because it became aware of the impasse only at the close of negotiations. The 

only impasse arose from the fact that applicants read the conditions as they were written. 

Moreover. W&LE did submit a timely petition for reconsideration/clarification (WLE-9) and 

expressed no dissatisfaction with the language of the conditions that the Board imposed. Surely, 

in the course of preparing that petition and contemplating negotiations with applicants, W&LE 

must have realized lhal the benefits il soughi required either a self-serving interpretation of the 

scope ofthe Board's order or reconsideration of denied requests and it could have sought such 

relief on a timely basis. W&LE's last minute attempt to resuscitate stricken requests or give birth 

to new ones should be denied. 

customers and W&LE is seeking relief based exclusively on the policy favoring preservation of 
regional carriers. 

W&LE has not alleged that the Board's purported "drafting error" is material 
error, but even if it had. the context of the order makes clear that there was no error. 
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II. EVEN IF THE BOARD WERE TO ACCEPT W&LE'S PLEADING AS A 
PETITION FOR CLARIFIC,\TION, THE DECISION DOES NOT REQUIRE 
CLARIFICATION 

As the Board noted in Decision No. 96. a prior decision may be clarified where 

there appears to be a need for a more complete explanation of the aciion taken therein. Decision 

N "». 96 at 7. See also UP/SP, Decision No. 57 at 3 (served Nov. 20, 1996). In clarifying prior 

decisior.s, the Board has looked at the language of the decision to determine whether there is any 

ambiguity. The Board also has considered the concems lhal prompted it to make its decision and 

the Board's intent in making its decision. However, the Board has declined to go beyond its 

original decision by fundamentally altering the conditions it imposed.'̂  

There is no need for clarification of the Board's Decision No. 89 conceming the 

W&LE condiiions. The language is unambiguous - the Board explicitly imposed three 

conditions that conform to requests made by W&LE in its responsive application and further 

provided an opportunity for the parties to'negoliale mutually beneficial arrangements. 

A. The Plain Language of the Board's Decision Grants Only Overhead 
Trackage Rights to Lima 

The Board expressly granted W&LE overhead irackage rights to Lima with rights 

to coimect to lORY. The grant of overhead trackage rights for the purpose of connecting with 

lORY was consistent with W&LE's requests. W&LE did not seek access to Toledo or Lima per 

See. e^. UP/SP. Decision No. 57 al 6 (refusal of Board lo clarify its initial 
decision w ith regard to amount of traffic lo be opened up lo BNSF under the contract 
modification condition); UP/SP. Decision No. 74 at 5-6 (served Aug. 29. 1997) (refusal of the 
Board to broaden the definition of 2-lo-l shipper for the purposes ofthe contract modification 
condiiion). 
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se, but only access to the named carriers, including lORY. Moreover. W&LE sought new 

connections in order lo "bring many efficiencies to rail transportation in this region" (WLE-4, 

Wail V.S. at 68). lo provide operational flexibility and more efficient routes (WLE-4, Thompson 

V S. at 97-98) and to provide opportunities lo develop new traffic pattems (WLE-4. Wait V.S. at 

68). The overhead irackage rights conditions imposed by the Board were intended to enhance 

W&LE's rail network and to provide W&LE the opportunity to achieve the efficiencies that it 

sought. The plain language of the order makes clear that local rights at Lima were not included. 

W&LE's current request for access to shippers in Lima is at best an afterthought 

said by W&LE to arise out of its professed disappointment regarding the amount of new 

interchange traffic it says it will be able to generate with lORY. Unmet expectations do not 

justify "clarifying" a condition lo expand ils scope. Indeed, the Board has frequently slated that a 

grant of conditions affording opportunities does not guarantee success. 

W&LE's reliance on the contract modification condition that the Board imposed 
on the UP/SP merger to assure that BNSF would have access lo sufficient traffic to sustain its 
operations is misplaced. In UP/SP. the trackage rights were granted lo BNSF to ameliorate the 
immediate loss of competitive altematives to shippers on the line who. prior lo the merger, were 
served by both UP and SP. However, as most of those shippers were under contract to UP or SP, 
irackage rights without a provision for contract modification would have been useless. The 
contract modification provision was for the protection ofthe shippers. It allowed BNSF lo hit 
the ground mnning. and immediately serve poinis where loss of competition was imminent. The 
purpose ofthe conditions was not to ensure income for BNSF. but to "help ensure lhal the BNSF 
irackage rights will allow BNSF lo replicate the competition that would otherwise be lost when 
SP is absorbed by UP." UP/SP. Decision No. 44 at 145. In its November 20. 1996 decision 
clarifying its initial decision the Board slated: 

The contract modification condition opens up iraffic to BNSF. but 
does not guarantee that BNSF will actually receive that traffic. 
The condiiion merely allows a 2-lo-l shipper lo put up for bidding 
iraffic lhal had previously been committed by contract either lo UP 
or SP. The shipper need not lender any iraffic to BNSF, and is free 
to reject the contract modification condiiion in its entirely. 

(Continued ...) 
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In a recent decision in this proceeding, the Board rejected a request for 

clarification of Decision No. 89 filed by New England Central Railroad ("NECR") in which 

NECR soughi lo expand the scope of the condition granted on its behalf Decision No. 100 

(served Nov. 6, 1998). Like W&LE. in its responsive application NECR had overstated the 

financial impact that it would suffer as a result of the Transaction and sought various conditions, 

including trackage rights lhal would enable it to connect with its affiliate. Cormecticul Southem 

Railroad ("CSO"). Like W&LE, NECR argued for relief beyond that granted by the literal 

language of the Board's condition, arguing that the Board must have intended such broad relief to 

make NECR whole. The Board rejected lhal argument, noting that its intent in granting the 

trackage rights was not lo indemnify NECR against losses dollar for dollar, but lo give NECR 

the opportunity lo achieve operating cost savings and to obtain additional traffic to ensure that 

provision of services to existing traffic would not be impaired. Id. at 3. The same reasoning 

should apply here. 

B. The Board's Order Concerning Negotiations of Mutually Beneficial 
Arrangements Is Also Clear on its Face 

W&LE's request for clarification of the Board's order conceming negotiations of 

mutually beneficial arrangements is inconsistent with the plain language of the order. Decision 

UP/SP. Decision No. 57 at 5 (emphasis added). Here, the Board has provided 
opportunities for W&LE to reach new markets through overhead trackage rights and new 
connections. The purpose was not lo ameliorate any immediate loss of competition lo shippers, 
but to provide opportunities for W&LE to enhance its financial situation through more efficient 
routes or new connections, thus aiding W&LE's ability to continue to provide service to existing 
customers. The risk of competitive loss in this instance is not imminent (or even likely to occur). 
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No. 89 requires applicants "to provide" (a) overhead trackage rights to Toledo and connections 

with regional carriers, (b) access and trackage rights to Huron Docks and (c) overhead irackage 

rights to Lima with connections to lORY. and provided a time frame for the parties to establish 

terms and a mechanism for Board intervention if the parties could not cgree on terms within that 

time frame. The Board fiirther stated; 

. . . we will require lhal applicants negotiate with W&LE 
conceming mutually beneficial arrangements, including allowing 
W&LE lo provide service lo aggregate shippers or lo serve 
shippers along CSX's main line from Benwood lo Brooklyn 
Junction. WV. . . . Finally, we expect the parties to inform us of 
any mutually beneficial arrangements that they have reached. 

Decision No. 89 al 108. The Decision clearly distinguishes between conditions (a), (b) and (c) 

w hich must be met and as lo which the parties must agree on terms or have the terms set by the 

Board, and the requirement to "negotiate with W&LE conceming mutually beneficial 

arrangements." There is no language stating that any particular arrangement must be concluded. 

There is no requirement to come lo the Board lo establish the terms. There is no lime limit or 

expectation that an arrangement necessarily will be made that provides benefits to both W&LE 

end applicants. The order simply requires the parties lo explore all options to identify "mutually 

beneficial arrangements" and report any that are reached. 

W&LE's request for the imposition of direct physical access to PPG and Bayer is 

also inconsistent vvilh the plain language in Decisions Nos. 89 and 96. In denying PPG's 

separate requesi the Board found that PPG had not demonstrated any harm due lo the 

Transaction. While the Board acknowledged that PPG might gain some relief if the parties 

should agree on arrangements on the Benwood-Brooklyn Junction line, it did not direct relief for 

PPG. Similarly, in Decision No. 96. the Board denied Bayer's request lo direct the applicants to 
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conclude an arrangement with W&LE. and required only that the parties negotiate in good faith 

to find private sector arrangements of benefit lo both W&LE and applicants. The Board's 

Decisions Nos. 89 and 96 are clear and W&LE's petiticr. „liOuld be denied. 

CONCLUSION 

For the foregoing reasons, W&LE's Petition for Clarification and for Further Instmction 

should be denied. 
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PPG Industries, Inc. 
One PPG Place Pittsburgh, Pennsylvania 15272 USA Telephone: (412) 434-2967 Facsimile; (412 

ENTERED 
L. Blaine Boswell Office of the S«cretarv 
Vice President 
PublicAffairs JU |_ J 7 ^ggQ 

Part of ^ 
rubUc Rscord 

The Honorable Vernon A. Williams 
Office of the Secretary 
Surface Transportation Board 
1925 K Street, NW 
Washington, DC 20423 

RE: STB Finance Docket 3338fi( (Sub. No. 80) 

Dear Mr. Williams: 

ENTERED 
Office of the Secretary 

PPG Industries, Inc. is a major manufacturer of chemicals, protective coatings, glass end 
fiber glass with over 20,000 employees in the nation. One of our major chemicals 
manufacturing plants is located at Natrium, WV, and this plant currently is captive to only 
the rail services of CSX Transportation. 

In our original submission to the Surface Transportation Board with respect to this docket, 
we requested the Board to establish competitive access to our Natrium plant and other 
chemicals plants in the area by granting trackage rights to the Wheeling and Lake Erie 
Railway from the CSX interchange at Benwood, WV, to Brooklyn Junction, WV. Our 
request was subsequently endorsed by Senators Jay Rockefeller and Robert Byrd and 
Congressman Robert Wise. 

We have now had an opportunity to review the draft of the STB's ruling with respect to 
this important matter as part of the overall ruling on STB Finance Docket No. 33388. We 
are very pleased that the Board addressed our request but are quite concerned about the 
relative lack of specificity of the draft ruling which is stated as follows; 

"We also will require that applicants negotiate with W&LE concerning mutually beneficial 
arrangements, including allowing W&LE to provide service to aggregate shippers or to 
serve shippers along CSX's line from Benwood to Brooklyn Junction, WV". 

We are concerned that this draft ruling could be open to a variety of interpretations that 
could result in the failure of the railroads to reach any negotiated agreement that provides 
a basis for practical competitive rail access and service. Accordingly, we would like to 
respectfully request the Board, at the appropriate time, to clarify the draft ruling to make it 
absolutely clear that it is the intention of the Boa-'d that rights be granted to the WL&E for 
local service to Brooklyn Junction from the CSX Benwood interchange with haulage and 
underlying trackage rights. 



We understand that, to date, no action has been taken by CSX to initiate negct ations with 
the W&LE on the important matter of competitive access from Benwood to Brooklyn 
Junction, WV, in order to provide rail sen/ice to our plant at Natrium, WV. This inaction 
underlines our belief that a clarification of the draft ruling is needed. 

We are advised that the WL&E is willing to accept NS/CSX merger reciprocal trackage 
rights charges at 29 cents per mile and will negotiate for a reasonable haulage rale. 
However, if the railrosds cannot reach an agreement between themselves within a 
reasonable period of time, we believe that the Board should establish reasonable 
trackage and haulage rates at a level that will permit the W&LE to compete for our traffic 
business at Natrium, WV, 

The positive action that will result from this requested clarification, along with the other ^ 
clarifications requested by the WL&E, will go a long way to ensuring that the WL&E is a 
financially sound and vigorous railroad for the forward period. A "healthy" WL&E is of 
great benefit to PPG and many other shippers in West Virginia and Ohio. 

I hereby certify that a copy of this request has been served upon all parties of record in 
this proceeding by first class mail, properly addressed with postage prepaid. 

Respectfully submitted, Kespecnuiiy suominea, . N 

L. Blaine Boswell 

cc All Parties of Record 
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l lic I loii()i;il)Ic Vernon A lor dan 
Ollice ol the Secretary 
I) S Smliice rianspurtiition IJoaid 
h':*; K Street. N W 
Washington. 1.^ C 20423 ,- • 

Rc- Fin.nncc Docket No n3X8,,4^^S!C('oiporatioM and CS.X Tr.insporration Inc. 
Norfolk Southem Cotporatioii and Nortblk Soutiicni Railway Conipan' -
Control Operating Leases/Agicemcnts-Conrail, Inc and Consolidated '<ail Corporation 

"( oiiiiiieiits, protest.s or requests for loiidilioris rc tiic Wliuelin.L H: Lake 
Enc Railwa\ Coinpaiu 

Dear Secretaiy Williains 

lhe attached .statements, liled on behalf of member .steel companies by the Ohio Steel Council, 
rcllcct conliiuicil intcicsl in the tiiliiic \ial)ilit\ ol the Wheeling «t L ike I ric Kailua\ 
(Onipaiu as a lesult (irihc |)ro|)t)setl lail mcigci The lettei lioni Harold Kelly, tD-C haiiman 
ol ihc Ohio Steel ( ouncil. addicsscs c»)nccins ol the COuncil and Republic I iigineeicvl Steels. 
Inc letiaiding ade(|iiate rail ino\ement in the C hicago area Another letter trom Wheeling 
l'illsbuij.'h Steel Coiporation. which had been sent piexiousK to you by the corpoiation. 
attests to its interest in ha\iiig the WA:I 1 contimie to .sei\e its steel-making operations in 
sev eral communities in Ohio I ueiity-li\e copies ol these statements are proxided 

Please date stamp the enclosed extra copy ot this lettei and return in the end >sed self-
adiliessed slampeil eii\elope 

RespectInlK submitted. 

( haiIcs S Hesse r 
(loi llic Ohio Sled liuliistr\ AiKisoiA Council) 

C hailcs lles^c .Associates 
7777 Haiiibridiie P oad 
Chagrin l alLs. O i l 4402:^-2121 

cc I nclosuie 
( Duiisd 1)1 Recoid 

rnmn— 
Office of fhe Secretary 

,m 2 7 1990 

Pan of 
Public Record 
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The Honorable Vernon A Williams 
Secretary 
U S Surface Transportation Board 
IX2.'> K Street, N.W. 
Washington. DC 20423 

Rc Finance Docket No 333«X, CSX Corporation and CSX Transportation. Inc , 
Norfolk Southern Corporation and Norfolk Southern Railway Company-Control 
Operating Leases/Agrccments-Conrail Inc and Consolidated Rail Corporation 

Dear Mr Williams 

The Onio Steel Industry Advisory Council (the "Council") which, in part, is composed of 10 steel 
companies that produce more than 9.5 per cent of all manufactured steel in the State of Ohio, 
hereby files this Reply Statement A balanced, competitive-freight rail system is critical to these 
companies anci future economic development opportunities both in Ohio and the region The 
Surface Transportation Board must ensure the viability of short line and/or regional carriers whose 
presence is often the life blood of those businesses which rely on local railroad service Several 
steel companies are concerned that the Wheeling & Lake Erie Railwa> '"-^mpany (the "W&LE") 
remain a viable railroad because it provides essential service to several companies of the Ohio steel 
indu ' ry. The Council filed a statement of general support in October but has continued to obseive 
these proceedings and would like to supplement its comments. The Council apologizes that this 
f i l ing is late but it is believed the Surface Transportation Board should be as fully informed as 
possible as it makes decisions on the captioned matter 

The W&LE has provided timely and competitive service which has been critical to its steel 
cuslomers but the proposed acquisition by Norfolk Southem of virtually all of the Conrail lines in 
eastern Ohio wi l l severely affect W&LE's market position. As wc earlier stated, any action that 
might lead to the eventual demise of the W&LE would be detrimental to several of our steel 
companies 

While we reiterate our general support for helping the W&LE remain a viable railroad competitor 
post merger, we also note that one of W&LE's requested conditions is access to the Chicago 
gateway The Council also supports this condition because Chicago is an important gateway for 
many steel companies and W&LE's access would both enhance competition to this market as well 
as help keep the W & L E viable We urge that the Surface Transportation Board ensure that the 
proposed merger and restructuring of the railroads also maintain the long-term viability o f the 
Wheeling & Lake Erie Railway Company. 

Sincerely, 

Harold V Kelly 
Co-Chairman 
Ohio Steel Industry Advisory Council 

IIVK oa 



Slate of Ohio ) 
) 

Countv oi'Stark ) 

VERIFICATION 

^ L Harold V Kelly being du y swom on the.-^-^ of .lanuary 1W8, states that he has read the 
foi -ijomg, and that it is true and accurate to the best of his kJiow ledge and belief. 

Flarold \'. Keliv 

Noli ' , Public 

My C m'lhssion expr.cs: f chn/Of y ^(j^ / 99£ 



JAMES e .yulooo'J 
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January 14, 1998 

The Honorable Vemon A. WUUaras 
Office of the Secretary 
Surface Transportation Board 
Attn: STB Finance Docket No. 33388 
1925 K Street. NW 
Washington, DC 20423-(X)l 

Dear Sir. 

I am James Muldoon, Vice President Purchasing, Traffic, and Real Estate fot 
Wheeling-Pittsburgh Steel Corporatioa. Before coming to Wheeling-Pittsburgh Stcci 
Corporation. I was General Manager of Purchasing, Umted Stales Steel in Pittsburgh, PA. I 
have spent 34 years in the steel business, most of them at United Sates Steel. 

Wheeling-Pittsburgh Steel Corporation is the 9th largest steel producer in the United 
States We have operations in the states of Ohio. West Virguui, aivJ Peansylvanja. The 
largest operations are located in Ohio along the Ohio Ri' er between Steubenville, Ohio and 
Martins Fcrr>', Ohio. 

Our Ohio operations are supported by two railroads. Coorail and the Wheeling and 
Lake Erie. I mwierstand that if the acquisiuon o.*" Co.iraiJ is approved, the Norfolk SouL'ism 
will take the place of Conraii. 

The Wheeling and LaJce Erie Railway, though a class II regioî al railroad, provide'; a 
necessary, essential service to ^Tieeling-Pittsburgh Steel Corporation. We arc concerned 
tlifli the proceedings, if approved witiiout conditioni to keep the W&I^ viable, would leave 
us with only one railroad to serve cur needs WhecliDg and Lake Eric brings an essential 
degree of service, reliability, and rate rattorulization that i? necessary for ths higWy 
competitive demands of tiie steel business. 

We support those Wheeling dnd Ijske Frie effort̂ - to remain viable before the Surface 
rransporution Buard and urge the Surface Tratusportation Board to insure the Conrail 
p-j.xhase not lead to the deni;se of the Wheeling and Lui.c Ens iiaiiway. 

i n « MARKET ST^EtT. WHEELING weS''VIRGINIA jeCKJ • 0C4! 234.28CO • PAX (304) 234.2261 



Sute of 01 

County of. 

WEST VIRGINIA 

OHIO 

VERIFICATION 

James E. Muldoon bc-jsg duly swom on Mth Januaiy, states that hc has read the 
foregoing and that it is true and accurate to the best cf bis knowledge and belief. 

Jami oon 

Sworn to before me this Uth oey of January, 1S98. 

tioPSFypmuc 
fBVEOFvvesTv:;;̂ ^ 

OANCV.OUNCAM 
j . , 

WMMMi%UAHiMîNk anas 

Notary^b^ ic 
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SUMMARY NARRATIVF 

The Reply Statements submitted herewith underscore the extraordinarily difficult position 

the Wheeling & 1 ake Erie Railway Company ("W&LE") has been placed in by the primary 

application. Norfolk Southem, the progemtor of W&LE and its heretofore joint line parmer in 

con petitive efforts against Conrail, will now assume Conraii's position in the territory served by 

W&LE. Mr. Larry Parsons outlines the magnitude of the harr.i this market inversion will cause 

W&LE and Us dependent shippers, many of which had been previously neglected or demarketed by 

the Class 1 camers operahng in northeastern Ohio, (see also the Sutement of Reginald Thompson). 

Indeed, I Parsons shows, by means of NS" own settlement offtr, that NS well recognizes the 

penlous position W&LE now faces, yet the Primary Applicants now steadfastly oppose ary W&LE 

relief 

Mr. Parsons also demonstrates the extensive improvements which his management team has 

brought to W&LE despite an attempt to malign that team by NS expert wimess Williams. In this 

he is stt-ongly supported by Mr. Ed Burkhardt, a well-respected railroad manager identified by the 

NS wimess as an individual who would have achieved a different stahis for W&LE. 

Despite these improvements, however, W&LE remains at serious risk as a result of both the 

underlymg Uansaction, and the Primary Applicants' now adamant opposition lo any W&LE relief 

In that light, Mr. Parsons reiterates that, unfortunately, conditional inclusion remains one alternative 

before the Board. 

Mr. Reginald Thompson, W&LE's Vice President of Marketing, clearly shows the scope of 

W&LE's vuhicrability. Conductmg a suidy of all of W&LE tt-affic by STCC and individual move, 

Mr Thompson has submitted a complete traffic analysis under seal. This report confirms that 



W&LE will suffer a diversion of about a third of its revenue by virtue of the market inversion to be 

caused by the NS/Conrail combination in the territory served by W^'LE. Mr. Thompson's analysis 

and conclusions are confirmed by expert wimess Pinkerton who restates his methodology and 

conclusions ansing therefrom. 

W&LE President Steven Wait demonstrates the operating feasibility of W&LE's requested 

conditions. Rather than the hyperbolic fears of NS wimess Friedmann, Mr. Watt calmly shows that 

W&LE presently operates safely and efficiently on both the NS and CSX systems, and that its 

proposed conditions will not disrupt, but may, in certain instances, even improve the Primary 

Applicants' operations. Further, given the importance of Chicago access to many shippers on 

W&LE, statements supporting this condition are supplied. 

Finally, in light ofthe controversy which has arisen concerning the importance of coal traffic 

to the start up W&LE - and, therefore, its original price and debt structiu'e -- statements by an 

important onginal equity investor and coal purchaser are submitted. This places W&LE's original 

fmancial structure, and its current challenges for management, in context. 

In conclusion, the reply statements show W&LE's extraordinary vulnerability under the 

market mvertmg primary appUcation. We also believe this vulnerability is shared by those W&LE 

shipperi previously neglected or demarketed by the Class I's. Essential services, not just the W&LE 

corporate form, are at risk here. 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33.388 (Sub. - No. 80) 

REPLY VERIFIED STATEMENT 

OF 

LARRY R. PERSONS 

My name is Larry Parsons ! am Wheeling & Lake Erie's ("W&LE") principal policy wimess 

and prov ided testimony in our Responsive Application. The purpose of this testimony is to reply to 

certain statements made by representatives of the Primary Applicants in their rebuttal. 

Despite lhe strong, sharp tone of die Applicants" response which claims the W&LE lo be 

both failing and opportimislic. Applicants simply continue to ignore solid evidence of W&LE"s 

merger related diversions which are at the heart of our requested conditions. The magnitude of our 

losses is the fundamental issus before the Board and the key to the resolution of our dispute with the 

Applicants Put simply, we would not be before the Board in diis fight for our survival if we agreed 

with Applicants' analysis of our losses. The settlement offer made to us by Applicants was worth 

substantially more dian their own estimate of our losses but obviously less than our estimate and not 

enough to make us viable. If the W&LE substantiates its merger related losses, demonsd-ates that 

it provides essential serv ices and show s ils requested relief is reasonable and appropriate to those 

losses, then the ameliorating, procompetitive condiiions for access should be granted, or in the 

alternative, the remedy of inclusion should be evaluated 1 would like to stress again that conduions 



for cornpetitive access is our sU-ong preference to inclusion for all the reasons stated in our October 

liling. 

W&LE faces nothing short of a complete inversion of its competitive market in these 

proceedings As 1 earlier stated in October our spin-off "parent," NS, has large'v been our joint line 

partner in competition against Conrail and CSXT.' Now, with its purchase of Conrail lines in our 

tenitop. NS will effectively become our principal competitor (It will be so because it will control 

both origination and destination i e,, a "single line" competitor). 1 cannot imagine a more dramatic 

sea-change Licing any connection-dependent regional carrier. This dramatic shift has caused my 

management team fundamentally to reassess our future. This shift provides the most exu-eme 

example of sUuciural market change for a carrier our size m die past 50 years of rail mergers in this 

country This is essentially a case where a railroad franchise is sold and then, less than a decade 

later, is disenfranchised by the franchisor by virtue of ils complete competitive realignment ofthe 

marketplace It has forced us to rc- ink our entire marketing approach and will challenge us in the 

extreme As 1 noted in October, this is especially true of those areas specifically identified by the 

Department of Justice in its analysis ofthe NS attempt to acquire Conrail in the mid 80 s. The NS 

argues that my belief lhal the W&LE divestiture had something to do with the DOJ analysis and the 

NS's desire to control Conrail is a "fundamental theory " and grossly inaccurate. I believe it is not 

a fundamental theory of ours but that the NS obsession with Conrail is obvious to all concerned and 

even admitted when Mr McClellan discusses why the NS acquisition of Conrail will not have the 

serv ice consequences of the UP/SP merger, ("ronrail was the dominant rail merger item on t!ie 

In fact this marketing partnership was one of the very foundations of the creation of tbe new W&LE 
NSAV&LE and their partnership was acknowledged as a key to W&LF's viability See the excerpts fixmi the Woodside 
Repon attached hereto as Appendix A which describes the importance ofthe partnership with NS. 
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management agenda at both NS and CSX for many years. In that process botii CSX ai.d NS learned 

a lot about Conrail". (McClellan Rebuttal Venfied Statement p4, HC 334) 

I he Pnmary Applicants barely acknowledged our contingent request ihat the Board retain 

jurisdiction to order inclusion if the merger market inversion causes W&LE bankruptcy. However, 

this alternative request for inclusion is critical to our overall request for relief If we cannot receive 

from the Board relief in the fonn of conditions adequate to overcome the merger's reversal of our 

ongmal operating and marketing rationale, then inclusion unfortunately remains the other altemative. 

The conditions we seek will provide W&LE only with the opportunity to compete in the new 

competitive env ironment. to continue to provide the essential services to those shippers who have 

come to rely on W&LE and that have given us suong support. It is truly unfortunate that discussions 

benveen NS and W&LE stopped al the threshold of the responsive applications' due date when we 

were so close to achieving a private sector opporttmity to survive. 1 will speak more of this below, 

Vk'hjie substantial additional documentation of W&LE merger related revenue diversions will 

be contained in Venfied Statements of Messrs Thompson and Pinkerton, 1 believe certain criticisms 

of NS wimess Williams should not go unanswered in my Statement. First, with respect to 

Woodside s original presale analysis, the importance of continuing coal mcvemenu to the new 

U&l.F was well understood from the outset Indeed, Mr. Williams ofthe Woodside Group states 

that "Our discussion of Coal Traffic in the Business Plan which is reproduced in Attachment JWH-

W & l . l - l . recogni7.ed the importance of coal traffic to the W&LE, and discussed the ftihire ofthe 

existing coal movements to be assumed by the W&LE widun the context ofthe Clean Air Act." 

CSX/NS-177. HC-768. The cited Woodside Business Plan states that "[i]n order to assess the 

likelihood t.hat projected volume of W&LE's Coal Traffic would continue to move in fiittire, we 



interviewed... the coal user, Cleveland Electric Illuminating Company "(Id at HC-817). The Plan 

goes on to specifically identify the individual purportedly interviewed; Mr. R. A. Soucie, of Coal 

Purchasing and Transportation, CEIC. Mr. Soucie's Verified Statement submitted herewith 

questioning Mr Williams' earlier statement raises serious doubts as to his credibility and his cun-ent 

defense. (See also Verified Statements of Mort Lowenthal and Al Pinkerton). 

In addition. I take issue with Mr Williams' staiement that if W&LE had good management 

it might not be in the imminent danger it faces today, calling W&LE a "failing" company.̂ ' W&LE's 

management team has not only preserved its system but strengthened the W&LE through 

extraordinar\ efforts Despite the critical loss of coal traffic. W&LE's management team has 

essentially rebuilt and resnaicuired the regional carrier.̂  We have more than doubled our non-coal 

revenues; restructured and remained in compliance with our debt obligations (now $16 million 

rather than the $17 million refen-ed to by NS - see generally our bankers Verified Statements in oi>r 

opening Responsive Application); we have significantly improved our primary shop's capabilities 

with capital improvements; we have rebuilt approximately 1/3 of our GP-35 locomotives with new 

mecLonical and elecUncal systems and added Q-Uon 1000 microprocessors which have significantly 

improved their perfonnance and initiated a sim.ilar program to rebuild all our SD-40s which will 

also have Ihe microprocessors installed; in addition, we have restructtired our car fleet. Slow orders 

across the system are at an all time low and profit sharing for employees at in all time high. Our 

operating ratio fci the b.: 'wo quarters has averaged 81.5%. These results l»elie the picture of 

current siruciural" infirmities dra vn by Applicants' wimesses. 1 believe that our recent success in 

In attacking the ' failures ' of W&LE's Management Team and Board of Directors (HC-769-70), Mr. Williams 
lists capable railroad managers who, presumably, cou.d have done better with the W&LE Business Plan " Among those 
Iisted IS td Burkhardt. a member of the W&LE Board, who submits his statement of this issue. 



wit' mding the 10 '/: month suike of our largest customer is also a measure of our current 

operational and financial performance.̂  

In addition, as 1 noted in our October filing, we have also acquired and developed rail 

properties known as the Akron Barberton Cluster ..nd the Sandyville and the Benwoo 1 lines which 

Imvc resulted in significant Uaffic growth Balar ng acquisitions with the "rationalizing " 

abandonments. W&LE now opera es 864 miles on its system (approximately 1/3 of which is over 

Class 1 trackage nghts) with improving revenues and Uaffic on a per route mile basis Our record 

financial perfonnance in the last two quarters is an indication that the W&LE has turned around for 

the time being and would succeed were it not for the prospect of our joint line parmer (NS) becoming 

our pnncipal competitor by virtue of the Conrail acquisition. However, as to our long term future, 

our w hole competitiv e market will turn upside down as resull of the Conrail acquisition. Thus, 

It is imponant to draw the distinction between our current financial status and the threat of long term 

structural problems caused by the proposed merger. 

Our V ice President of Marketing, Mr Reggie Thompson, supported by our outside expert, 

Mr .\\ Pinkerton. carefully analyzed the revenue impacts cf this vast change in our rail market. Mr. 

Thompson smdied our complete customer base by STCC code, and each movement under each of 

those classifications He applied detailed, specific and realistic diversion rules reflecting the 

V, e acknowledge the NS comment that we sought expedited approval from the STB for the abandonment of 
the Massillon Branch but this does not demonstrate anything other than a prudent management course to seek and 
conserve câ h dunng a prolonged down tum caused by a strike of our biggest customer. Moreover, this abandonment 
is also consisteni with our efforu to "rationalize " our system which Applicants claim we have "avoided" Rebuttal 
Narraiivg. HC-400 Appendix B shows that we have had 9 abandonments (or jomt relocation projects) represetiting 65 
n-.iles of rationalization over the last 5 years For a railroad our size, this demonstrates an aggressive effort to ratu .lize 
our route structure. 
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profound changes which would be caused by the merger ;ind confinned that W&LE will suffer an 

excess of $12 million in diversions as a direci result ofthe Conrail d-ansaction." Mr. Thompson's 

detailed analysis of the aiiclfi W&LE traffic base is submitted under seal as an exhibit to his reply 

testimony. 

1 believe that NS ftilly recognized the impaci of these diversions and the corresponding peril 

the merger holds for W&LE. NS indicated to us that its preliminary offer was an order of magnimde 

greater than any offer it was prepared to make to other p-otcstants. I believe this is NS's recognition 

of our uue posiuon in this case and that its offer belies lU! own estimate of $2 million of diversions 

purported to be suffered by W&LE. It is important to note that the other Applicant, CSXT, reftised 

all requests for concessions and has failed to document in a specific manner the $500,000 revenue 

gain they claim we will receive from new CSXT uaffic. To now leave the W&LE without a 

settlement and at the same time to oppose vigorously all attempts at our susuiining viability by 

procompetitive conditions creates an unattractive, uncharacteristic picture of the Applicants. ' 

Because of the vital importance of this case for the very existence of W&LE I have taken the 

extraordmary step of incl'ading NS's last offer under seal. The NS appears angered by a request for 

substantial cash to bring down our debt load as part of our negotiations. We suggested this under 

one settlement scenario where our revenivs a.nd route system vould be sharply curtailed. However. 

It IS important to note that no discussion or counter offer to that scenario ever took place. Without 

attempting to ftmher characterize the letter 1 do believe its contem sharply contrasts with Applicants' 

While Mr Pinkerton notes m his Verified Sutement that our projections do not account for an economic 
downturn. I would like to reemphasize it here as 1 did in my October Statement. We have attempted to be reasonable 
and conservative in our projections. 

L . ""'^"™"^ R'̂ *" *e companson ofthe relative sizes for the W&LE aad the Connul enhances NS 
w&LE s revenues will be a mere one half of one percent ofthe combined NS/Connil revenues. 
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present degree of emphasis on how little the W&LE is harmed and opposing all W&LE's requested 

relief (Appendix C. under seal). I need to reemphasize that we believe that litis offer, while 

substantial, would not make us viable in the post merger .narket. 

It is ironic that by calling W&LE a "failing company". NS clearly understands that the 

essential services provided by W&LE are now in jeopardy. It is also ironic that 'Jie NS believes (or, 

at least, argues) that W&LE provides no "essential" service. While we clearly believe that our 

sen ice is supenor to that our surrounding Class Is. we know the real proof is demonstrated in the 

broad, suong support given to us by our shippers in this proceeding. Applicants nonetheless believe 

we should fail so Applicants can serve our shippers (although obviously without doing so by way 

of inclusion). Apparently Applicants believe that all our shipper support amounu to nothing and 

that should allow them to reenter markets they have recently departed. 

As my colleague Reggie Thompson states, supporting shippers and other entities (CSX/TvlS-

176. p. H C. - 391). rely on W&LE to provide services that the Class I's have essetitially abandoned. 

Moreover, the Neomodal facility, which embodies a significant pioneering experiment 

inpubhc'pnvate parmership, clearly needs a viable W&LE to survive. Important political, public 

policy, and regional development issues are at stake here. 

In short, we at W&LE ha.v used our best management efforts to preserve, so-engthen, and 

keep W&LE vial le. W&LE management has overcome its early fmanciai problems. It is ttiming 

a "failing company" into a viable and meaningful competitor, one that has been effective by 

consistently providing flexible, customer oriented service. While we clearly believe that our service 

is supenor to that of our surrounding Class I's, we know the real proof is demonstrated in the broad, 

strong support given to us by our shippers in this proceeding. The W&LE should now be given the 

-7. 



opportunity to complete that process by means ofthe pro-competitive conditions proposed in our 

Responsive Application. Without procompetetive conditions the stnicniral changes to our entire 

market will make evwi heroic management efforts to no avail. Unavoidably, we must look at 

inclusion as a possible alternative to bankruptcy if the STB does not gnuit sufficient procompetitive 

access. And under a bankruptcy scenario everybody loses, especially our shippers, but even 

connecting Class I carriers. This is especially so since many of our shippers would go 2 to 1 in the 

event of our inclusion. 

In conclusion, W&LE has shown specific, detailed diversionary losses related to the merger 

broken down ŷ individual movements (i.e., with a 100% traffic sttidy - see Mr. Thompson's and 

Mr. Pinkerton's Verified Sutements and the traffic shidy Exhibit submitted under seal). We have 

also shown that W&LE provides essential service to shippers, some previously neglected or 

d<'marketed by NS. CR and CSX. All our shippers, as well as those previously spumed by the Class 

Is, deserve and demand continued W&LE service and we ask the STB to grant the conditions 

appropriately predicated upon our well documented merger related losses. 
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APPENDIX A 
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none of the overhead t r a f f i c projected to be moved by WLE i s 
l i k e l y to be l o s t . 

An important .actor i n the WLE's commercial f u t u r e i s i t s 

marketing agreement with Norfolk Southern. This marketing 

agreement, which .s e n t i t l e d M a l t i n g ^ U ^ n n r „ , provides 

generally that the two Companies w i l l work together i n the f u t u r e 

both t o continue e x i s t i n g and promote f u t u r e t r a f f i c flows 

between points on t h e i r two Systems. 

I n our view, t h i s i s a p a r t i c u l a r l y a t t r a c t i v e f e a t u r e which 

r e s u l t e d from the WAC's negotiations of the WLE t r a n s a c t i o n w i t h 

NS. This i s so because of the extent and i n t e n s i t y of 

competition w i t h i n the WLE's service t e r r i t o r y which e x i s t s as 

intramodal (other r a i l r o a d ) , intermodal ( t r u c k and barge) 

geographic (other producers), or product (other productsi 

competition. Although WLE's primary r a i l r o a d competitor i s 

C o n r a i l , CSX and other r a i l r o a d s also compete f o r selected 

t r a f f i c flows. Accordingly, WLE's continued r e l a t i o n s h i p w i t h NS 

i n the continuing competition both t o r e t a i n and t o increase i t s 

t r a f f i c base i s an extremely important and valuable f e a t u r e cf 

t h i s transaction. 

The e n t i r e Marj^eting ftllifinrp i s contained i n Appendix K. As 

a review of that document w i l l i n d i c a t e , i t i s the c l e a r i n t e n t 

of both WAC and NS to function cooperatively i n the co n t i n u i n g 

mover.ent of t r a f f i c over t h e i r two Systems f o r a t l e a s t the 

i n i t i a l term of 10 years. Thus, as stated by t h a t Agreement: 

ia THfc 
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" I t i s the i n t e n t i o n of ^ l o r f o l k Southern 
corporation and i t s r a i l s u b s i d i a r i e s (NS) and Wheeling 
A c q u i s i t i o n Corporation (New Railroad) t o s t r u c t u r e and 
maintain, throughout the term of t h i s agreement, a 
cooperative marketing a l l i a n c e . The o b j e c t i v e of the 
al l i a n c e i s to encourage and develop j o i n t business and 
t r a f f i c o p p o r t u n i t i e s p r o f i t a b l e t o each p a r t y , and 
?h2. t h t '° ^^PP-ng p u b l i c . I t i s unde'^rstoSd 

c a r r i e r s w i l l act i n t h e i r own best i n t e r e s t s 
to f o s t e r such ^ o i n t o p p o r t u n i t i e s , and together 
mutually b e n e f i t from such cooperative e f f o r t s . 

"The l i n e s t o be purchased or leased by New 
Railroad from NS (the Sale Lines) and l i n e s of NS are 
so s i t u a t e d t h a t s u b s t a n t i a l marketing and economic 
benefits to the p a r t i e s and the p u b l i c can be achieved 
by means of cooperative arrangements between the two 
companies, i n c l u d i n g but not l i m i t e d t o equipment 
usage, J O i i i t r a t e s , m a r k e t i n g and i n d u s t r i a l 
developme.'it e f f o r t s . Such arrangements w i l l b e n e f i t the 
p u b l i c by r e d u c i n g t r a n s p o r t a t i o n c o s t s . Such 
arrangements w i l l also b e n e f i t the p a r t i e s t o t h i s 
agreement by strengthening the v i a b i l i t y of the Salo 
Lines and enabling each party t o conduct more e f f i c i e n t 

In1rorcr;n"page'l)°^"^^^°"^-" ^^^^^^^'"^^ ^^^^^n^e, 

From a commercial a c t i v i t y perspective, the J o i n t Line 

Marketing E f f o r t s to be undertaken by WLE and NS i n order to 

a t t r a c t t r a f f i c are set f o r t h i n Section 11 of the MarkPt^nrf 

Aniancfi as follow: 

"NS and New Railroad agree t h a t each p a r t y w i l l 
a c t i v e l y market services and s o l i c i t t r a f f i c v i a the 
:o i n t NS-New Railroad routes established at and/or 

e f f o r ? r \ \ ^° '^^"'''^ reasonable e t f o r t s to develop and promote the j o i n t services 

benefi?'".?' i''^ ''''' Agreement, when to the mutual 
oenefit of the parties. Such marketing, development 
peL''t?.Th°",°' services shall,%o the Lteni 
permitted by law, include cooperative market a n a l y s i s 
f"^,,''®^^^^^^' s h a r i n g o f a p p r o p r i a t e market 
i2rvJi^^®"^®' ' " f development of ^ o i n t p r i c i n g and/or 
I t t a t J P^°P°"is t o customers. Each p a r t y s h a l l 
t ^ ^ ^ ^ n . i n f l u e n c e unrouted t r a f f i c o r i g i n a t i n g or 

servpS h ' " l c * ^ "̂ ''̂ '̂  Railroad but not 
served by NS to move v i a NS-New Railroad j o i n t routes 
(M^^klf'' geographically and commercially f e a s i b l e . " 
triaxi^eting A^l^ance s e c t i o n 11, page 17) 
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Other spec i f i c provisions of the Marketing A l l i a n c e provide 

f o r the continuing oversight of such ^ o i n t marketing e f f o r t s , 

sales support, and the adoption of rates, routes, d i v i s i o n s , and 

tr a n s p o r t a t i o n contracts by the two c a r r i e r s . The Marketing 

Al1lance s p e c i f i c a l l y addresses coal marketing, which we w i l l 

discuss i n the Coal T r a f f i c Section of t h i s Chapter. I t also 

provides that NS s h a l l continue to market NS' e x i s t i n g bulk 

d i s t r i b u t i o n centers at Akron, Barberton, and Brewster, OH as a 

part of the NS Bulk D i s t r i b u t i o n Network. 

In a d d i t i o n , the Marketing A l l i a n c e provides t h a t an 

Electronic Data Interchange (EDI) w i l l be maintained between NS 

and WLE i n order t o encourage j o i n t l i n e t r a f f i c flows and 

ben e f i t t h e i r customers. Further, Section 9 of the Marketing 

A l l i a n c e s p e c i f i c a l l y requires both WLE and NS to provide 

appropriate data to NS' information systems which, i n t u r n , can 

be accessed by WLE m accordance with the f o l l o w i n g p r o v i s i o n : 

"N" w i l l provide to New Railroad and to New 
Railroac's customers access to US data bases through 
the NS Thoroughbred Quickfo (TQ), or a successor, 
program, including rate i n q u i r y , car t r a c i n g , flee*-
i n q u i r y , message s w i t c h i n g , and b i l l of ladint, 
information. NS Marketing Support Service w i l l a s s i s t 
New Railroad and i t s customers i n use of the TQ 
programs to promote the flow of NS-New Railroad j o i n t 
l i n e t r a f f i c . 

"New Railroad agrees that i t w i l l e l e c t r o n i c a l l y 
f u r n i s h t o NS t r a f f i c and operating i n f o r m a t i o n 
necessary to permit p a r t i c i p a t i o n of New Railroad i n 
the automated i n t e r l i n e Car Location Message system and 
other TQ programs, and NS agrees t o provide Marketing 
Support Services management expertise t o a s s i s t New 
R a i l r o a d i n im p l e m e n t i n g such p a r t i c i p a t i o n . " 
(Marketing A l l i a n c e . Section 9, page 16) 

Importantly, the Marketing Alliance also commits both 

c a r r i e r s t o coordinating t h e i r t r a i n operations so th a t adequate 

service w i l l be provided to t h e i r j o i n t customers, as the 

fo l l o w i n g provision states: 
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"NS and New Railroad s h a l l expedite and arrange 
t r a i n operations a t Bellevue, Hagerstown, and Cleveland 
by e s t a b l i s h i n g operating and interchange schedules and 
other such matters so as to f a c i l i t a t e the movement of 
j o i n t l i n e NS-New Railroad t r a f f i c . The p a r t i e s 
recognize t h a t the extent of connecting t r a i n service 
at any given time w i l l be influenced by a v a i l a b l e 
volumes of t r a f f i c t h a t may f l u c t u a t e during the term 
of t h i s Agreement." (Marketing A l l i a n c e . Section 10, 
page 16) 

WLE Customer Concentration 

As i s usually the case w i t h r e g i o n a l r a i l r o a d s , WLE's 

t r a f f i c IS concen'w;rated by a l i m i t e d number of major customers 

which include coal and limestone shippers, s t e e l m i l l s , scrap 

dealers, chemical pJ.ants, food processors, g r a i n producers and 

roo f i n g manufacturers. 

Table I I - 3 shows a "Customer L i s t " , drawn from WAC's 

o r i g i n a l Business Plan. As stated i n Table I I - 3 , based on 1987 NS 

data, only f i f t e e n customers accounted f o r more than 70% of WLE's 

ant i c i p a t e d revenue. Because of t h i s t r a f f i c concentration, our 

shipper interviews focused on the major movements generated by 

these r.ost important customers. 

^ S ' S — P r i n c i p a l MoyementB o l UiSSLL. Forwarded and Received 

Table I I - 4 shows "WLE P r i n c i p a l Movements of Local, 

Forwarded, and Received T r a f f i c . " The p r i n c i p a l movements shown 

by Table I I - 4 c o n s t i t u t e 76% of WLE's 1988 Pro Forma Revenues f o r 

the l o c a l , forwarded, and received classes of t r a f f i c combined. 

These p r i n c i p a l movements were selected as those generating more 

than $100,000 i n annual revenue. 
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• APPBIDIX B (page 1 of 2) 

• 

CONSUMMATED ABANDONMENTS BY 
WHEELING & LAKE ERIE RAM WAY COMPANY 

Docket Caption Name of Lin? Mileage 
Service 

Date 

• FD32194 Wheeling <& Lakf Fne Railway 
Company & Columbus & Ohio River 
Railroad Compaiiy--Jomt Relocaaon 

Jewert-Bcwerston 
Relocation Project 

(including abandonment of 
W&LE's line) 

115 12 16 92 

• 

.\B-227 
Sub-No. Name of Line Mikagf 

Service 
Date 

3X The Wheeling & Lake Ene Railway 
Coi-npany--Abandonment Exempnon--

In Jefferson. Hamson and Belmont 
Counties, OH 

Saginaw Branch, 
Adena-St. Clairsville 

14.5 04 05 93 

• 4X Wheeling & Lake Ene Railway 
Company--.Abandonment Exemption-
--In Wayne and Stark Counties, OH 

Dalion Branch 94 05 31 94 

• 

5X Wheeline t Lake Ene Railway 
Company--uiscontinuance of Trackage 

Rights Exemption-'Fayette and 
Westmoreland Counties, P.. 

W'estmoreland Branch 
Joint with CSXT 
abandonment 

9 56 10 21 94 

• 

6X Wheeling & Lake Ene Railway 
Company--.Abandonment Exemption 
-- In Surk County , OH 

Canton Aultman Lme 
Jointly with CSXT 
discontinuance of 

operations 

07 03 12 9-

7X Wheeling & Lake Ene Railway 
Company--Abandonment Exemption 
"In Wyandot County, OH 

Carey Spur 2 3 02 04 9'' 

• 8X WTieeling & Lake Ene Railway 
Company-Abandonment Exemption 
-- In Huron County , OH 

Milan Branch 2.3 12 05 96 

lOX Wheeling & Lake Ene Railway 
Company-Abandonment Exemption 

.Massillon Branch 5.63 11 07 9' 

• IIX WTieeling & Lake Ene Railway 
Compony--Abandonment Exemption-
In Hamson and Jefferson Counties, OH 

Georgetown Branch 11.4 10 30 9' 

• 

17 
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• 
APPOOIX B (page 2 oC 2' 

• 

PROPOSED ABANDONMENTS (NOT CONSUMMATED) 
THAT RESULTEDIN SUBSTANTIAL FUNDS TO 

WHEELING & LAKE ERIE RAli WAY COMPANY 

• 
AB-227 
SMt>-N9. Caption N̂ pi? of Lio? Miltâ f 

• 

2X The WTieeling & Lake Ene Railway Brewster-Spencer Line 40 7 
Company-A bandonment Exemption 

"In Stark. Wayne and Medina 
Counties, OH 

1994 

9X The WTieeling & Lake Ene Railway Valley Line 30 5 
Company-Abandonmeiit Exemption 
In Jefferson and Hamson Counties. OH 

1996 

• 

• 

• 

• 

• 

• 

• 

It 



• 

APPENDIX C 

• 

• HIGHLY CONFIDENTIAL 

• 
(REDACTED) 

• 

• 

• 

• 

• 

• 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

HNANCE DOCKET NO. 33388 (Sub.- 80) 

REPLY V ERIFIED STATEMENT 

OF 

REGINALD M. THOMPSON 

I. INTRODUCTION 

.My name is Reginald .M Thompson 1 am Vice President of .Marketing and Sales for the 

\Mieelmg and Lake Ene Railway Company C'W&LE"). 1 submitted a Venfied Statement in the 

Responsive Application of the Wheeling and Lake Ene to Finance Docket No 33388 In that 

filing, 1 descnbed the losses to the Wheeling and Lake Ene Railway because ofthe acquisition of 

CR bv both the NS and CSXT. In this filing I will d-fend and reaffirm the methodology used in 

identifying those losses. 

The Pnmary Applicants raise a question as to my ability to make an infonned study of 

W&LE's expsctcd diversions (see Rebuttal Narrative CSX,'NS-176 HC-392) My past 

expenence on the KCS and my first hand knowledge of the W&LE total traffic base, however, 

fully qualifies me for this assignment. 

1 joined the W&LE in 1992 as Vice President Marketing and Sales. Before that. 1 held 

various management level positions m the .Marketing Department at the Kansas City Southem 

Railway Company from 1980 until 1992. I was Assistant Vice President-Marketing for several 

years before my departure for the W&LE. While at the KCS. I participated in numerous merger. 

I 
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acquisition, and traffic diversion sUidies including Union Pacific/Missoun Pacific, Burlington 

Northem St, Louis San Francisco, ATSF/SP and others. 

The purpose of this reply statement is to explain my methodology and conclusions, and to 

respond to the erroneous assertions and criticisms in the Applicants' Rebuttal Statements, 

especially that of John H. Williams. 

.Methodology 

In his rebuttal statement Mr. John Williams of the Woodside Group, states his confusion because 

my analysis is based on the W&LE fiscal year. Mr. Williams seems to have some difficulty 

understanding the methodology used in our traffic loss sttidy and calling it an "apples and 

oranges companson". This is not the case While we are not a giant system with an unlimited 

budget to commission new data systems and formats, the actual data we sttidicd gave an 

accurate, "real world" picture of our extreme vulnerability in this case. The fiscal year for the 

VK heeling and Lai'e Ene runs between July 1" and June 30"̂  There are still 12 months contained 

in the data and the carloads and revenues continue month after month Further, the W&LE is not 

a enomious system like the NS or CSXT. Thus, 1 was able to look at 100% ofthe traffic for the 

V •̂&LE for the 12 month period reported. Unlike my complete date base analysis, Mr, Williams 

relies on a simple (sometimes misleading and unreliable) 1% waybill sample. Given the 

relatively small sample produced vis-a-vis the total traffic base, errors ansing out of studying 

non-t\pical traffic samples have a magnified effect. In addition, the en-ors in Mr Williams's 

study are relatively obvious Please refer to my memorandum to Mr. L. R. Parsons dated 7/19 97 

submitted in Appendix B of W&LE-4 page 58 In this memo, I point out the fact that the losses 

.Mr Williams does identify are for the most part not losses at all. The stations that are identified 

as beanng the losses are either local on the W&LE (where no loss is likely to occur), 
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commodities destined for locations which have no operations to support that commodity, or in 

the case of a place called "Waltz", a non-existent station (not that 1 can identify nor can the 

Official Guide, Open and Prepaid). 

Let me further expand on the methodology used in my 100% study. Our diversion rules are 

based on a complete change of competitive circumstances initiated by the division of Conrail 

between NS and CSX. Our current condition is that NS relies on the Wheeling and Lake Ene to 

extend its reach into markets that it could not otherwise serve. One example is U. S. Steel at 

Irvin, PA , and another is Wheeling Pittsburgh Steel at Mingo, OH. We rely on the NS to partner 

with us for competitive joint rates, equipment and marketing help to compete against our largest 

class I competitor-Conrail as well as CSXT. The Norfolk Southem Railway after the i.cquisition 

will become the competition. (It will be so because it will control both ongmation and 

destination i e , a "single line" competitor). 

1 analyzed each move by STCC code to see if and how this most fundamental shift is 

going to affect my railroad Let me give some examples of traffic not diverted by Williams. 

W&LE and NS partner to move chemicals out ofthe Pittsburgh area to Geismar, Louisiana The 

current competition is both CR and CSXT Post acquisition, when NS and CSXT will each be 

directly serv ing this shipper in the Pittsburgh area there will be no need for W&LE's intenm 

service . A 100% diversion of this traffic is not only reasonable, but also virtually certain 

.Another example: W&LE and NS partner to move stee! and steel products outbound from the 

Canton, Ohio area The current competition is CR Post acquisition. NS will be stepping into 

the .shoes of CR Not only does NS know the rate, it now will have a single line haul 

opportunity There will be no need for a Wheeling and Lake Ene partnership. Another 100% 

loss of traffic The "diversion rules" 1 employed are straight-forward and realistically grounded, 
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I.e., for traffic that is moving in conjunction with NS where NS will assume CR's position as 

competitor, the W&LE will suffer the loss of business. The dominance of single line service 

over two line is reiterated throughout the Applicants statements in support of their revenue 

growth projections. 

Having the benefit of his extensive expenence as consultant to the founders ofthe "new" 

W&LE when it was being established under the original management team I find it surprising 

that Mr Williams cannot seem to figure out routing as it concems the NS and W&LE. Mr. 

Williams states in his rebuttal, "It should be noted that information about routing and other 

participating camers is not included in any of W&Lt s computer listtngs" Mr Williams should 

know that just about all traffic interchanged between the NS and W&LE is done at Bellevue, 

Ohio As far as the beyond carriers are concemed, it really does not matter in calculating 

W&LE s vulnerability. At Hagerstown, MD. the W&LE interchanges only grain to the NS 

This grain terminates on the NS; therefore, there are no "beyond" carriers. Again. Mr Williams 

should know this fact given his expenence as consultant for W&LE's founders and as author of 

the voluminous Woodside Report which presented projections for the creation of the W&LE 

Perhaps this is a good example of the benefits of using a 100% data base infonned by first hand 

expenenc versus a so called "expert" waybill sample approach where only a small fraction of 

the traffic data is used and no direct know ledge of the specific customer/commodity traffic flow s 

IS applied. 

It IS important to illustrate the effort we made in establishing our diversion loss study 

Please refer to Exhibit A (under seal) In this exhibit. I have shown on a move by move basis 

(including specific shippers, ongins, destinations, carloads and revenue which was not disclosed 

in mv earlier Venfied Statement) w hy the W&LE will suffer the losses as projected All of my 
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conclusions are articulated on an individual move basis I have gone so far as to acknowledge a 

defunct customer that is no longer on the W&LE and have removed its carloads and revenues 

from the ioss consideration. The loss study in Exhibit A is based on real world facts and over 17 

years of railroad expenence. 

SUMMARY OF METHODOLOGY 

The diversionary losses that 1 have identified result from competitive market inversion 

(an interline panner becoming a single line competitor) that will result in losses exceeding 

S12.000.000 00 (twelve million) per year for 1996. Extending that from the near term, as was 

done b> Mr Pinkerton in his verified statement (see Pinkerton. WE-4), demonstrates that the 

losses grow in the future years. Beyond that, the losses would grow larger as opportunities fade 

aw ay The resulting loss amounts to something in the neighborhood of 30 to 33% of the 

W&LE's total revenue for FY 2001, an intolerable situation for any rail camer, and especially a 

highlv leseraged regional. 

The difference betw een my loss projections and those of Mr Williams raises a senous 

question if the NS really believes its consultant's projected losses, why did they offer a 

settlement valued substantially beyond the 52,000,000.00 (See L. R. Parson's Reply Statement 

.Appendix C) 1 believe the answer becomes clea;-: NS does recognize the seventy of the harm 

and probably includes our losses in their projected gains due to single line service. 

II. RELIEF BASED ON W&LE'$ REQUESTED CONDITIONS WILL NOT 
RESULT IN A >\1NDFALL 

The .Applicants have misconstrued our statements of loss and the relief sought 1 

illustrated our possible "gains" in a simple chart located on page 107 of my opening venfied 

statement [ W&LE-4] Once again is it important to point out the paragraph that states "..the 
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Wheeling & Ldke Erie Railway is asking for access to these places. There are no guarantees that 

this will produce one dime of revenue". The future of our railroad rests on our ability to 

compete We compete by allowing shippers to benefit from our efforts at keeping and 

maintaining rate levels and service levels that are competitive Even if our requested conditions 

are granted, as I show in my chart, W&LE may still not be made whole. A canier could go 

broke with such a "windfall" 

III. W&LE PROVIDES "ESSENTIAL SERVICES" WHICH WILL BE 
JEOPARDIZED BY PRIMARY APPLICANTS' DIVERSIONS 

For example, Conrail stated it was abandoning the Akron area and the Akron Regional 

Development Board was created. The business people of that city knew the loss of its 

serving railroad would be devastating. They tned working with CR but to no avail; CR was 

pulling out. Forttinately, Wheeling Corporation came in and formed the Akron Barberton 

Cluster Railway, an affiliate of the W&LE. This sister railroad ofthe Wheehng and Lake Ene 

has done a magnificent job of servicing the customers in the Akron area. In conjunction with the 

W&LE as Its partner, the service and rates enjoyed in the Akron area (in competition with 

CSXT) have never been better. (Please see venfied statement of Mr James Johnson. Empire 

Wholesale Lumber, WE-4 m October 21st filing). While Conrail was pulling out ofthe Akron 

market. CSXT v̂  as leaving the Canton, Ohio market. This time the W&LE purchased the rail 

line that the much larger Class I operator found too insignificant to keep and leased another 

portion ofthe line By acquiring this line, W&LE kept rail movements flowing for Amencan 

Refining Group (Please see venfied statement of Ms. Susan Lerch, American Refining Group, 

WE-4), Fulton Lumber Company (Please see venfied statement of Mr Charles S. Bolender. 

Fulton Lumber Co., WE-4), Schneider Lumber Company (Please see venfied statement of Mr. 
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Donald Schneider, Schneider Lumber, WE-4) and others To use a quote from .Mr Schneider 

that I believe sums up the general attimde of huge systems like NS and CSX (that will be much, 

much larger after the acquisition). "The Conrail mainline, as you know , runs through Canton, 

about six blocks from our lumberyard and they were never interested in reciprocal switching to 

us, can you imagine w hat NS would be like? They are not even close to Canton. 1 guess if I 

were you. I'd let the little guy do what he's trying to do, and probably try to help hmi as much as 

1 could 1 know we are". 

1 believe this and the many other like statements that can be found in the venfied 

statements submitted by our shippers state clearly that the W&LE is providing essential service, 

customer focused consistent service, is an excellent rate "policeman" (please see venfied 

statements of Jim Johnson, Empire Wholesale; William W. Lowery,Annaco, Inc , Gary 

Hauanstein, County Mark Co. Op.). We must be allowed to continue m business because the 

H'&LE ts an tmportant part of their business Large systems such as NS. CSXT and CR will 

never have the focus, desire or willingness to do what we -- a customer-onented regional 

railroad- do 1 fear this w ill become, even more apparent after the acquisition and the two 

remaining giants in the east face, the operating problems now plaguing the two large westem 

roads. 

1 w ant to state that it is not just small to mid size shippers that feel this way Larger 

shippers such as United States Steel, Timken Company, Gencorp all have solid positive opinions 

about the NVTieeling and Lake Ene. Let me give another example. This quote is from Mr 

Stanford Hagler of GenCorp Specialty Polymers (as information, GenCorp shipped in excess of 

2.000 carloads on the W&LE in 1996): "The W&LE has provided excellent rail service to satisfy 

the needs of our facility as w e stnve to meet the serv ice expectation of our customers m other 



regions This level of servic<; is essential and has been provided in spite of its heavy debt load. 

They have been able to grow their business to remain a viable and cost effective provider of 

serv ices Essential to GenCorp is the continued presence of proceeding if their needs to compete 

in the markets are not given proper consideration". Even United States Steel, knowing that the 

Wheeling and Lake Ene v/ill not longer necessanly play a role in their traflic after the acquisition 

of CR by NS and CSXT (remember. CSXT already serves USX and NS will step into the shoes 

of CR), give: the W&LE high marks for its high standards of service and rates (the Applicants 

seem to make liglit of '.he senous nature of this loss refemng to "the silence from U S Steel") I 

am including a venfied statement from U. S Steel to fortify my remarks. 

IV. CHICAGO ACCESS IS A REASONABLE AND NECESSARY CONDITION 

One ofthe conditions sought by W&LE is access to Chicago via haulage with 

underlying trackage nghts. In this Reply, I have included several additional venfied statements 

from shippers that support this condition on behalf of the W&LE. Why would these shippers 

express such strong support*!* The answer is before you The Wheeling and Lake Ene Railway 

w ould continue its long-standing role of providing shippers w ith outstanding serv ice at market 

competitive rates The rate discipline the W&LE can bnng to this important operational comdor 

has real impact throughout our service area and w ill be significant post merger, if granted 1 have 

used many examples above to illustrate the success we have achieved using this strategy Other 

v enfied statements already submitted also bear this out. WTiy then do the Applicants make such 

a loud protest about this condition? Applicants' understand the rate and service pressure I 

believe it is the same reason that our shippers support the W&LE gaining access to Chicago 

Finally, John H. Fnedmann in his rebuttal statement claims the W&LE obtaining 

trackage nghts to Chicago, "..would add a substantial burden to a camer that has not 

I 

27 



demonstt-ated the ability to support the overhead burden it is currently canymg". .Mr. Fnedmann 

apparently does not know that the Wheeling and Lake Ene complies with all its bank 

obligations (See verified statement for Mr Fred Zagar, Bank of Amenca. WE-4 and Mr Ed 

DeSalvio, Bank of New Vork, WE-4). I believe Applicants protest vigorously because they are 

concemed with W&LE's potential rate constraints. 

1 do believe, how ever, that we will provide a competitive service in terms of both rates, 

customer serv ice, and reliability which overall will help W&LE remain viable in order to 

continue to serve its loyal customers. 

V. REPLY TO SPECinC ARGUMENTS 

There are certain arguments put forth by Messrs Williams and McClellan that w arrant 

additional comment. I will address Mr. Williams "phantom train" refemng to our W&LE MS 

mtermodal run-through train, the iron ore dock at Huron, Ohio and United States Steel traffic 

United States Steel 

James McClellans" rebuttal statement expends some effort asserting that the W&LE does not 

provide essential service. In the very first paragraph on page 15, Mr. McClellan claims "...most 

of the W&LE's major customers arc served by other, stronger railroads. These jointly serv ed 

customers do not seem concemed about the future of W&LE or their transportation options 

Indeed. USX, W&LE's largest customer, supports the transaction. That is hardly the action of a 

customer concemed about the loss of essential serv ice." 

Two points need to be made. First, 1 am enclosing a letter from U.S. Steel conceming 

W&LE and the fine job is done and is doing for United States Steel This is hardly a customer 

that does not seem concemed about the ftiture of the W&LE. Second, Mr. McClellan states U S 

Steel IS our largest customer. While this is not true, U. S. Steel is one of our larger customers. 



The point is. USX is important to the W&LE and this is admitted by .Mr .McClellan. USX, 

how ever, will cease to be a customer of the W&LE after this acquisition is finished 

Current business outbound from USX via W&LE NS has been grow ing The loss of this 

customer and revenue is significant 

Finally, Mr. Williams in his first a.nalysis of traffic loss, did not even include USX as a 

loss In his rebuttal statement, he "allow s" for a loss of around $950,000. Facts are facts. US.X is 

served by CR. CSXT & W&LE. \VTiich ofthe two Class I's serving USX after NS steps into CR 

shoes IS going to interline with the W&LE and reduce their own revenues to do so'' 

The Phantom Train 

In his rebuttal statement Mr. Williams points out that the NS "W&LE intermodal run 

through train took place in FV 1997, This is tme He claims because this is outside the Board's 

adopted calendar year of 1995, this is not relevant. It is, however, relevant as a measure of lost 

rev enue in the "real world" sense. It is also relevant due to the fact we had been working 'vith 

NS on this run through tram in the latter half of 1995. all of 1996, and commenced operations in 

1997 What .Mr. Williams failed to disclose was that this "phantom train" was a 5 year term 

Haulage agreement which NS stopped running about the time NS and CSXT reached agreement 

about the split of Conrail. The new route NS thus gamed would lake trains from Hagerstow n 

over double track, double stack cleared mam line of Conrail making the W&LE route no longer 

necessary The NS abruptly stopr,ed running rains over the route after we had spent 5500,000 in 

rehabilitation of main line and bndges to accommodate the double stack traffic The Board needs 

to know this full story in order to be able to appreciate the harm vested on W&LE. 

The .NS did discuss serv ice problems and as our work papers show, the average transit 

time for the run through was about four hours longer than contemplated. What is not discussed, 
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however, was that an important source ofthe delays was in the Bellevue yard on the NS and 

many CSXT temporary slow orders or trackage nghts In the meantime, W&LE was spending 

Its relatively scarce capital dollars to improve the nght of way on the east end of our system 

This was done to improve and enhance the mnning time for the NS trains Once NS became a 

partner in the split up of CR, however, the intennodal mn through train abniptly ended. 

Huron Iron Ore Dock 

Mr Williams apparent lack of understanding on the movement of iron ore off Lake Ene 

to Wheeling Pittsburgh Steel has led him to state that the W&LE would suffer no loss due to NS 

assuming CR's position at Wheeling Pittsburgh Steel. Conrail currently enjoys a dominant 

market position of iron ore delivery because ofthe Pinney Dock case. Wheeling Pittsburgh Steel 

simply cannot allow W&LE to handle more than 25% of it's inbound ore requirements until the 

year 2000 At that point. 100% of the potential iron ore tt-affic would be available to 

competitively t'd. See Mr. Pinkerton's Venfied Statement (WE-4) NS rationally maximizing 

profits, will not allow another railroad to capture this traffic NS owns Huron Dock. Before NS 

knew they were going tc purchase CR. they agreed to a short tenn lease with W&LE. Once NS 

has direct access to Wheeling Pittsburgh Steel and to Ashtabula docks it is highly likely that it 

w ill maximize its ownership leverage and not allow Huron Dock to handle a single ton for 

W&LE by simply using cun-ent "out" clauses in the Lease or by reftising to renew the Lease. 

CONCLUSION 

As opposed to Mr. Williams' traffic sample analysis of merger losses. I have looked at 

the vulnerability of all of our traffic on a move by move, commodity by commodity basis to 

amve at an evaluation of our merger related losses. 1 believe my Statement and my Exhibit 

demonstt-ate in detail the extent to which the proposed merger will harni the W&LE. 

11 
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State of Ohio ) 
) 

County of Stark ) 

VERIFICATION 

Reginald M Thompson being duly swom on 9 ^ January, 1998, states that he has read 
the foregoing, and it is tme and accurate to the best of his knowledge and belief 

^^Jtegini inAld M. Thortipson 

"Notary Public 
ShofytLDufint 

My Commission expires: NottiyPitilcSlUKilOhio 
My Conr.'MonEjpiw AuguK 29,1999 
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APPENDIX B 

U S Steel 
600 Grant Street 
PtttsDurgh, PA 15219-2749 
412 433 3155 
Fax 412 433 3085 

G M Bleakley 
General Manager-Traffic 

December 23, 1997 

The Honorable Vemon .\ Williams 
Office of the Secretarv 
Surface Transportation Board 
.Attn: STB Finance Docket No 33388 
1925 K. Street. NW 
Washington. DC 20423-001 

Dear Sir 

U S Steel ŝ you may know , has been an early advocate of the NS and CSX plans for 
the acquisition and division of Conraii. and has filed support letters on behalf of both the 
accelerated review process and the acquisition plan. We fully expect to see significant 
merger synergy's with both petitioners, and to date have been particularly pleased with 
the p-oactive focus ofthe NS as they la> the foundation for a smooth transition. 

.Although we are unflagging in our support of the acquisition, we hav e for manv months 
expressed our wishes to the NS and CS.X that thev make every possible effort to 
recognize the service record ofthe W&LE as thev attempt to make their preacquistion. 
intercamer accommodations It would now appear as though the three railroads were not 
able to come to terms and that the ultimate decision will rest with the STB. 

1 am not in a position to judge the ments of the extensiv e W&LE application -- only a 
small portion of w hich has little if any direct relevance to our current participation - nor 
do 1 intend to project myself upon the NS's plans for the future use of their acquired CR 
routes Nevertheless. 1 am not reluctant tstand as a character reference for the service 
record that the \^'&LE has built dunng t'le years that they have served our Pittsburgh 
producing faciliues. Although the W&LE is equipment poor and is todav dependent 
upon their NS connections, it has from inception been service responsible and performed 
exceptionally well in handling our time-sensitive NS destined steel business. 

Respectfully^ 

^parv \ i BiraKlev 
General .Manager - Traffic 

- ( im -A. I -

U S Steel GrouD 
A jmt of USX Corporation 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

HNANCE DOCKET NO. 33388 (Sub. - .No. 80) 

REPLY VERIFIED STATEMENT 

OF 

WILBERT A. PINKERTON, J R 

I . INTRODUCTION 

My name is Wilbert A Pinkerton, Jr and I am a Director of Putnam, Hayes & Bartlett, Inc . 

based in Cambndge. Massachusetts On October 21, 1997 I submitted a Venfied Statement 

(including my expenence and qualifications) which presented the results of my assessment ofthe 

revenue losses and resulting financial impact w hich the W&LE would suffer if the .\S-CSX-CR 

transaction were approved without relief for the W&LE. As shown in my Statement the financial 

condition ofthe W&LE would be severely affected, and its ability to continue to provide rail serv ices 

to Its customers w ould be senously jeopardized. 

The purpose of this Reply Statemem is to address the principal questions about my earlier 

Statement which are contained in the Rebuttal Narrative of the Norfolk Southem (NS), in the 

Rebunal Venfied Sutement of Mr James W. McClellan and in the Rebuttal Venfied Statement and 

.Attachment of .Mr John H Williams on behalf of the NS. As the discussions in the following 

sections show (and as shown in the Rqjly Venfied Statement of NT. Reginald Thompson ofthe 

U&LE) some ofthe questions raised are based upon factual errors by Mr Williams, and others 
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appear to be the result of misunderstanding or overlooking infonnation presented in my initial 

\ enfied Statement In addition, Mr Williams suggests an alternative methodology for forecasting 

which IS not generally accepted and which would produce results which greatly understate the 

potential damage to the W&LE (and also wouid not produce the growth m revenue projected for the 

combined NS CR and NS/CSX). 

Based upon my analysis in prepanng this Statement, including use ofthe most recent data 

regarding W&LE's perfonnance, the loss esttmates presented in my earlier Statement are confinned, 

and may actuallv be conservative, 

II THOMPSON'S LOSS ANALVSIS 

In my earlier Statement 1 descnbed my approach, w hich included use of a traffic loss study 

conducted by Mr Reginald Thompson who is Vice President, Marketing and Sales ofthe W&LE 

That study was performed at a detailed customer / ongin - destination level which 1 rev iewed 

carefully w ith .Mr Thompson and others to confirm the individual trafTic levels for 1996. as well as 

the vulnerability for loss (pnncipally to the NS) if the proposed division of Conrail occun-ed As 

presented in Mr Thompson's Reply Venfied Statement, Mr Willliams is in error regarding the facts 

in several of his attacks on the Thompson Study, and in addition his position regarding the ability 

ofthe W&LE to compete with two line service against NS single line service is inconsistent with 

generally accepted expenence in rail competition Further, it is inconsistent with the verv premise 

upon which NS and CSX base their ambitious projections for revenue growth from the division of 

Conrail because ofthe resulting opportunity for greatly expanded single line service 

Mr. Williams' discussions regarding W&LE's losses for intenmodal traffic (his "Phantom 

Train") and the iron ore movements out of Huron Dock (his "Pinocchio Iron Ore" movements) are 



ftilly addressed by Mr. Thompson, and I concur with his position on both. It is clear that with the 

Conrail lines bemg transferred to the NS, there will never be a need for them to work in conjunction 

with the W&LE to provide direct (vs. circuitous) intermodal service to the auto industty in the 

Midwest Thus W&LE will have no opportumty to reestablish the service which was begun in 1997, 

with an initial expectation of at least five years of operation as contained in the original contract 

Regarding iron ore. based upon W&LE's current market penetration under the restrictions ofthe 

Pinney Dock Agreement, it is very reasonable to expect that their traffic would increase following 

removal of those restrictions The projections in my Statement are based upon comparable 

penetration but with the total market being available, m connast to the 25 percent limit previously 

in effect under the Pinney Dock Agreement. 

In sum. I continue to view Mr. Thompson's loss analysis to be valid. However, as is clearlv 

Slated in his analysis, he used FV 1996 data and thus estimates for ftjttire years must be adjusted for 

the growth or decline in business expected from the specific customers which make up the traffic 

lost 

III RELIANCE UTON W&LE's 1996 FIVE YEAR PLAN AND COMPARISONS TO 
ACTUAL RESUXTS 

In .Mr Willi ams' Rebuttal Verified Statement he raises questions regarding my use of 

Vk &LE s 1996 Five Year Plan ' as a basis for projecting ftiture year traffic losses. As I descnbed 

in my earlier Statement, in order to develop estimates of traffic losses for future years it was 

1 ] Sec .\ppctidi\ B of Pinkenon V>nfied Suiement 



necessary to adjust the 1996 losses m .Mr. Thompson's anaylsis to reflect ftittire growth or declines. 

The 1996 Five Year Plan (prepared October 25, 1996) was the most recent detailed planning effort 

conducted by W&LE management and included projections by commodity type with widely varying 

rates of change to reflect specific customer' commodity/ competition changes. Based upon a review 

ofthe assumptions in the Plan, and W&LE's perfonnance against the Plan, the growth rates in it 

were applied to Thompson's loss estimates for FV 1996 by commodity to develop loss estimates for 

FY 1999,2000 and 2001 - the first three years m which the impact of the proposed transaction would 

be feh by W&LE 

As noted above, W&LE's perfonnance compared to the 1996 Plan was evaluated to 

determme lU applicability as a base for projecting future losses. Mr. Williams questions this point 

and suggests that an earlier plan, prepared in 1994 would be a better basis for forecasting W&LE s 

future. However, acttial performance to the Plans exposes the bias of this suggestion. Table I on the 

next page presents data which show that W&LE's line haul revenue in FY 1997 exceeded the 1996 

Plan (when adjusted for the Wheeling Pittsburgh Steel Company stnke) and based upon continuation 

of results in the first and second quarter of FY 1998 it will again surpass the 1996 Plan for line haul 

revenue Table 1 also contains revenue projections from the 1994 Plan which Mr Williams 

suggests as a better basis for estimating future W&LE performance The problem with this 

suggestion is obvious since W&LE's adjusted revenue exceeded the 1994 Plan by 25% in FY 1997. 

and IS expected to be nearly 29% higher than the 1994 Plan m FY 1998.'' 

2) In contrast to these favorable comparisons, the projections for W&LE revenue contained m the March 1990 
Woodside repon were oversuted by 2?% for FV 1991. 21% for FV 1992, and 16% for FV 1993 
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9 
Net line haul revenue is used in this analysis because it is a critical determinant of W&LE's 

futtire viability Carload analysis is needed to evaluate individual business segments and to provide 

the basis for revenue and erst projections. However, W&LE has expenenced a large shift in 

commodity mix due in part to the loss of the coal (more than $9.0 million per year) which was 

view ed as cntical for W&LE (see Williams' Statement and others for discussion of earher Woodside 

projections for coal, commentary on its importance to W&LE and the Woodside projections for 

W&LE revenue, and subsequent loss of the traffic). 



• 

• 
lABll1 

Net Line Haul Revenue Comparisons 

Actual vs. 1994 and 1996 Plans 

• July 1 - June 30 Fiscal Years 

1525 12?i 1527 1228 1222 2m 2001 

• 1996 Plan N A 
(October 25. 1996) 

N/A N/A 36186 41549 43976 46109 47628 

.Actual 32101 35800 34294 4097942464^' 

• 1994 Plan 32394 
(.May ^. 1994) 

29658 30901 32815 32990 

Actual 1994 .99 1.21 1.11 1.25 1.29 

• 

1] .Adjusted to reflect impact of Wheeling Pittsburgh Steel Company sttnke, $6 2 million in FY 1997 
andSl 0 million in FY 1998 
Source: W &LE Plans; W&LE financial reports 

• 
2] Projection based on actual net line haul revenue in first six months of $21.2 million, including 

adjustment for Wheeling Pittsburgh Steel Company smke which ended in August 1997 

• 

• 

• 
f 
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I \ FORECASTING .METHODOLOGY 

Mr U ilhams raises questions regarding the forecasting methodology used in developing 

estimates for carload and revenue losses for FY 1999, 2000, and 2001, and suggests an altemative. 

.Vfr Williams suggests the average of the previous five years as a basis for estimating ftiture years -

a method that would grossly underestimate ftiture levels for any company which is growing, and 

most certainly would underestimate W&LE's revenue in fattu-e years.'' To consider a more broadly 

accepted method for evaluating histoncal performance and estimating future revenues, i e annual 

growth rates over time, the data shown in Table 2 were produced. Beginning in 1992 W&LE has 

enjoyed revenue growth in all years but 1996. including the effects ofthe lost coal traffic and other 

shifts in business Also, note that the annualized rate for 1992-97 is 6.8% while the rate for the years 

1999-20(J1 in the W&LE's 1996 Five Year Plan is not the 'hockey stick' suggested by Williams, but 

only 3 9% which could be viewed as conservative m light of W&LE's most recent results For 

companson it is interesting to note the data in Table 3 which was presented in the Applicants' 

Summary of Benefits Exhibits (pp.123-127. Volume 1 of 8). Both NS and CSX are projecting 

extt-emely high annual growth rates (158 - 182%) for revenues attnbutable to the division of Conrail 

in the first three years following the tt-ansaction This dramatic growth in revenue is a cntical 

component in achieving the projected financial benefits for shareholders w ithout undue pressure on 

rates for customers. It can be assumed that revenue losses projected for the W&LE represent a 

portion of the gains for NS and CSX. 

? J This method clearly would not produce the accelerated revenue growth containsd in the revenue projections for the 
combined NS-CR and NS-CSX after the division of Conrail. 



TABLE 2 
Net Line Haul Revenue Growth 

Actual 
1222 i m 1524 1525 1226 1997 

Net Lme Haul 
Revenue 29500 29800 32101 35800 34294 40979 
(SOOO) 
Annual 
Growth 1.0 
Rate(%) 

7.7 11.5 (4,2) 19,5 

Projected 
1998 

42464 

3.6 

1996 Plan 

1222 2(m 2Li(n. 

43976 46109 47628 

3.6 4.9 3.3 

"o Change 
1992-9'' 
.Annual Growth 
Rate (%) 1992-97 

"o Change 
1992-98 
.Annual Growth 
Rate Co) 1992-98 

°o Change 
1998-2001 
.Annual Growth 
Rate (%) 
1998-2001 

38.9 

6.S 

43.9 

6.2 

12.2 

3,9 
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• 

• 
TABLE 3 

NS/CSX R E V E N I J F I N C R E A S E S 
f$ M H J . IONt 

• 

2LS CSX 

• Year 1 Y w 2 
%. AlUUUl % 

l U C J ChUUt &at£(%) Yearl Yeir 2 Year 3 Change 
Annual 
Baic<%) 

• 

Gross Revenue 148.3 395 5 
Gains 

494 3 333.3 182 6 104 2 243 2 347 3 333 3 182 6 

Nf I Revenue 89 9 239 7 
Gains 

299 6 333.3 182 6 58 ! 108 4 145 9 2511 158 5 

• 

Source Applicants' V olume 1 of 8 pp 123-127 

• 

• 

• 

• 
9 
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V. LMPACT OF TRAFFIC LOSSES UPON FINANCIAL CONT)ITION OF W&LE 

The carload and revenue losses which will occur for the W&LE if the NS-CSX-CR 

transaction is approv ed w ill senously threaten the viability of the W&LE in the ver> near term as 

shown in my onginal Verified Statement (Pinkerton, Appendix C; pp. 37-42). Even with the 

revenue growth achieved through the first half of FY 1998, and continuing to achieve the revenue 

projections contained m lhe 1996 Five Year Plan, the losses lead to a cash deficit of $4.2 million in 

2001 .'* This result is based upon the very conservative assumption that the impact in the first vear 

follow ing the transaction is only 50% of the projected losses, w ith the full impact being felt in F '̂ 

2000 and FY 2001 This conserv ative assumption produces revenue losses of only $9.3 million in 

FV 1999, less than the $12.7 million in Mr. Thompson's study using 1996 as a base. The losses in 

F^' 2000 are about $1 million greater than Mr Thompson's figure, and reach $15 0 million for FV 

2001. 

VI SLTvlM.ARV 

Ccntrarv to the asssrtions in the Rebuttal Narrative and in Mr Williams' Venfied Rebuttal 

Statement, my loss projections and resulting impacts upon the W&LE's financial condition are 

founded on the most cunent data available and generally accepted methodology Further, the 

projections are consistent with W&LE's perfomiance in recent years and reflect a portion of the 

projected benefits which NS and CSX expect to gain from their division of Conrail The approach 

4] In the event of an economic downturn revenues from the business which W&LE could retain would be lower, 
resultmg m even larger cash deficits 
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used by Mr. Williams to assess the losses to the W&LE predictably produces very low estimates, 

but It is based upon erroneous assumptions (see Mr Thompson's response to Mr. Williams) and is 

inconsistent with other parts of the Applicants' case which includes very rapid growth in revenues 

due to expanded single line service Further, the methodology suggested by Mr. Williams for 

developing projections of W&LE losses is not applicable for forecasting, and certainly would not 

produce the projections contained in any of the applicants' statements regarding their revenue 

growth 

The potential anticompetitive issues confi-onting the W&LE are real and significant, and will 

senously threaten its viability in a very short time. While the cun-ent management team has met its 

planned revenue levels (inspite of the loss of more than $9 million in coal revenue included in the 

profomia statements in the earlier Woodside report for W&LE March 1990), the market restmcttiring 

resulting ft-om the division of Conrail will make it impossible for the W&LE to continue on its 

current path toward long term stability. 

II 



State of Ohio ) 
) 

County of Stark ) 

VERIFICATION 

Wilbert A. Pinkerton, Jr being duly swom on T - ^ January, 1998, states that he has read 
the foregoing, and that it is tme and accurate to the best of his knowledge and behef 

Wilbert A. Pinkerton, Jr 

Notary Public 

.Mv Commission expires: 0~^A >-'̂  ' ^ ^ 0 
• Sh^L'Duftnt 

My CommiHBA Eî iw AupuM a. 1M» 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 (Sub. - No. 80) 

REPLY VERIHED STATEMENT 

OP 

STEVEN W. WAIT 

.Mv name is Steve Wait, 1 am Wheeling & Lake Erie's ("W&LE") pnncipal operations 

w itne .s and provided testimony in our Responsive Application. The purpose of this testimony is to 

reph to certain statements made by representatives of the Pnmary Applicants in their rebuttal 

As 1 reviewed Mr Omson's (CSXT) and Mr. Fnedmann's (NS) venfied statements in 

rebuttal to W&LE operating plans in regards to our request for conditions, I was amazed at how 

history and facts could be twisted to the point I didn't recognize the railway they described. 

How can we be lead to believe that the W&LE is so inefficient, incompetent and 

mexpenenced, when wc safely move in to CSXT and NS yards, over their main lines abiding by 

their rules and perfomiing a necessary service for our joint customers each day, every day? 

Our supervision in the field is excellent and all have Class I railroad backgrounds As we 

are granted the opportunity to compete to Chicago and Toledo, we will expand our "hands on" 

approach with seasoned field expertise fi-om within and without our current orgamzation. Their 

charge will be to focus on safety, rules compliance and professionalism while coordinating with NS 

and CSXT supervision. We do so now on over 260 miles of trackage rights. Our crews are well 
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schooled We are not a small failing short line as was characterized. We are a proud professional 

group of 350 dedicated railroaders. Wc operate with up to 50 crew starts per day with an average 

of 22 trains on the railroad at ai?y given time. We take up to 100 car trains each day in and out of 

the NS Bellevue yard and the CSXT Willard Yard. Additionally we make daily interchange with 

numerous other yards and connections. Real people, real tt-ains, real qualifications and supenor 

service The facts and history show we work well with CR-NS - CSXT now and our focus will be 

to do so in the future. 

Our safety record in all categories has been improving and we are in the top eight of twenty 

regionals in our reporting group. For Mr. Friedmann to compare CSXT and NS injur>' ratios to 

W&LE IS misleading and non-productive. The ratios never address seventy W&LE has had minor 

injunes reported with very few lost time days and Q2 fatalities. Our record while operating on 

trackage nghts is perfect with zero derailments, zero accidents, zero injunes. Using Mr Fnedmann's 

logic in companng NS safety data to W&LE or that of CSXT's would make it impossible to justify 

allow ing CSXT to operate any portion of CR. 

We currently support the financial "burdens" of operating over trackage rights. Mr 

Fnedmann ignores the upside of opporttmity and only discusses the downside of costs We have 

managed good service for great business for seven years on trackage rights. Why now w ith the 

11 It should be noted that our Chairman & CEO while at the merging LTRR-SPRR had oversight of BNSF trackage 
nghts usage under the new conditions granted by the STB in 1996 Earlier in 1995, he implemented on day one with 
the BNSF merger operations on 3,000 miles of trackage nghts for SPRR requuing allocation of crews, locomotnes. 
scheduling and supervision W&LE will use this expertise to gear-up for "day one" operations to Chicago, Toledo. 
Niles, Ohio and Brooklyn Junction. West Virginia The assertion we lack expenence is groundless 
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NS-CSXT acquisition of CR will that change? Why does Mr. Friedmann question our ability to 

control cost? When he questions our financial fortitude to accomplish the conditions we seek, Mr 

Friedmann ignores our success in establishing a very successful switching and terminal camer in 

1994. 

The Akron Barberton Cluster Railway was formed from certain CR properties in Summit 

and Portage counties and with the former ABB Railway. This start up was dunng more challenging 

times including W&LE rcstmcturing efforts. Never the less we attracted the necessary capital 

through a pnvate placement for a 100% funding facility. '̂ Train crews were hired, trained and 

certified for operations over two railroads including trackage rights on CSXT. 

Three and one-half years later this sister company to W&LE continues to operate with an 

exemplary reputation for service, safety and cooperation. 

Will we meet the challenge of the conditions we seek ftom the Board? Our actions speak 

louder than .Mr Fnedmann's unsupported assertions. 

Throughout their venfied statements there rings a loud call to deny conditions to W&LE to 

compete on the basis of congestion and ... "considerable operating difficulties." Using stick arrow 

diagrams and convoluted discussions of operations, the confusion attempted does not answer the 

question Will the added train or two a day from W&LE on any corridor - - - the very ones we 

occupy today — even if extended by miles, detract so much fixim their Class I's service as to make 

the proposed rights totally unworkable'' Wc do propose to coordinate times, schedules and windows 

2] On the third anniversary of operations a party was held with all ABCR customers and employees to "bum the 
mortgage " ABCR is debt free and highly profitable with a 57% operating ratio 



as we do today We do nol expect preferential tt-eattnent, only fair and balanced handling. 

If the congestion is so overwhelming to .Mr. Fnedmann and Mr. Omson, can the merger lUelf 

really be justified'' 

Some specific points need further cianfication i.e., 

(page 7 v s. of Fnedmann): Randall secondary; .. no "reason put forward by W&LE to force 

divestittire " Clearly this was a stated goal by CR before acquisition Ulks by CSXT or NS began 

That IS to divest themselves, CR. ofthe Randall secondary. We do not look to NS to do anything 

other than that which seemed pmdent to CR Management and which we are perfectly located and 

suited to serve. 

The low density nattire of the line fi-om Cleveland to Manama, Ohio, and its proximity (with 

a connection to be built) to our daily local service in the surrounding area appear logical for 

improved customer service and new competitive opportunities. 

(page 10 v s. of Friedmann): In regards to possible delays and the physical plant conditions 

on W&LE between Orrville, Ohio, and Bellevue, Ohio, we mentioned this relief valve opportui. y 

to the Board because NS had suggested the trackage rights solutions originally for their own benefit 

It was always assumed by NS and W&LE that x£5. sidings and signal upgrades would be required 

to accommodate NS traffic. TTie funding of these improvements would have been appropnate for 

NS to negotiate w ith W&LE if NS had continued in good faith negotiations regarding their excellent 

idea. 



(page 26 v s. Friedmann): Regards to Allenport, Pennsylvania, again congestion is mentioned 

but only 10 8 trains per day Is the congesuon defimtion and argument used for 58 ft-ains a day the 

same as for 10.8 tnins W&LE crews now operate on more tfian three different temtories and with 

more than three different timetables, mles and special instmctions. 

CSX John Omson; RVS page 66, HC-537, John Fnedmann RVS page 2, HC-127 

The Wheeling obviously proposes to operate over only one route to Chicago Two routes 

were discuss-d as possible all£malll£ opUons. The best route is already m place with connections 

built by CSX and used for the past two years by W&LE crews from Greenwich, Ohio, to Willard, 

Ohio The crews could stay directly on the CSX route to Chicago. A connection is also already in 

existence at Creston, Ohio These are both direct head on connections - in place, m service, and in 

use W&LE crews are currently qualified, and mles tested, on CSX operating and . ..v., mles 

W&LE uses the CSXT main each day each way now I Extending beyond Willard to Chicago adds 

miles but once we are in the flow we art in the flow. Sec Exhibit A. 

CSX has committed meanmgfiil resources to the installation of an additional main track 

along large stretches of what is now the Conrail "Indianapolis Line" between Berea and Greenwrii, 

Ohio Betw een riew London and Greenwich, Ohio, a distance of about eight miles, this project will 

require the consolidation of the parallel nght of ways ofthe W&LE and CK-CSX As a result, the 

W&LE will lose Its own track between these points but will be granted trackage nghts on CSX The 

V\ &LE .-s in agreemem with the ter as set by CSX and has cooperated fullv with the CSX plan 

In examining the prefen^ route to Chicago, it would seem logical that because W&LE trains would 



be required to be on CSX lines for this distance they are already in the traffic pattern, entenng and 

departing at facing point connections, with ample power and qualified crews. See Exhibit B. 

Our onginal filing mentioned altematives that clearly are not acceptable to Mr. Omson He 

remained silent though on the agreements and operations already in place which, because of our 

cooperation and pnor negotiation, we assumed would be at least offered by CSXT as a resolution 

of our need to access Chicago to remain competitive and provide a needed service alternative to our 

many interested customers. 

Riyhts to Toledo (Omson RVS pages 62-64) 

As in so much of his rebuttal, Mr. Orrison attempts to overwhelm us with how congested and 

complicated it is to operate in the Toledo. Ohio area. W&LE will add a small amount of train 

movements per day to the overall picttire A n-ain is a train is a train. 

To relieve congestion W&LE is willing to expedite moves by providing locomotives at each 

end of a tram to "push-pull". This will accomplish a quicker shove into cither Presque Isle or 

Lakefi-ont (see Omson, RVS page 64 paragraph 2). 

Rights in West Virginia (Onison RVS pages 64-65) 

Mr Omson's focus is solely on Cressup, West Virginia and a coke move to Venture Coke 

Company In the past. W&LE saved BP Oil eight car days on the round trip move. CSXT alleges 

Ihat sen ice detenorated, but with their circuitous routing they have caused the customer to dedicate 

more equipment to provide the same level of service that had been provided with the W&LE routing 

The fact is W&LE could provide needed competition and mcreased service to many facilities located 

between Benwood. WV and Brooklyn Junction, WV. This is a low density branch line for CSXT, 
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for which tt^flfic, because of route closings, must be hauled for hundreds of m.les fimher than 

necessary We have a local switcher that can provide daily service between Ohio and West Virginia 

With this service direct customers will benefit directly to Chicago, Toledo, Akron, Canton, 

Cleveland, etc. Chemica! traffic handled fewer miles enhances safety and equipment tum times 

Rights over CSXT New Castle Subdivision to Niles. Ohio from Akron. OH (Orrison p's 66-68) 

Here are the facts: 

When a 40 car coal o-ain is delivered to the CSX interchange at Summit Stt-eet it is secured by 

W&LE crews. Numerous handbrakes are required. When a CSX crew arrives at the interchange an 

inspection is made, the handbrakes are released, and the tt^ain is ready to depart. The entire n-ain 

could be delivered to the end user in the amount of ttme taken by the W&LE to secure the tt-ain, and 

the amount of time taken by CSX to inspect the train and release handbrakes. 

Incidents of vandalism and damage have occurred to W&LE equipment and did not involve CSX 

In their rebuttal, CSXT ignores the aggravation this move causes their operating personnel in Akron 

Again W&LE has crews that are qualified on CSXT mles which know how to coopera'e with CSXT 

dispatchers The move from Akron to Niles by W&LE on tt-ackage nghts will enhance safety. 

expedite delivery, improve equipment utilization and remove the obstacles from CSXT's own 

burdensome move as described by Mr. Orrison. We can do it and save CSXT expense. 

Access to CR-NS tt-ackage at Orrville. Ohio (Fnedmann pages 16-18) 

Although interchange of cars between CR and W&LE currently takes place at Orrville, Ohio, 

the W&LE recognizes that a connecting track would be required to facilitate a stt-aight forward 

movement of oains between main Imes at Orrville. This general layout of this proposed connection 

is evident to anyone who would visit this location. It is an extt-emely simple project when compared 
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to the many connections postulated by NS and CSX at various locations on the present Conrail 

system. The amount of acttial time taken by a W&LE tt-ain to shove out on the Fort Wayne Line 

and proceed west should not be anywhere near 45 minutes. This time would include the time taken 

on W&LE tt^cks and should be of no concem to the NS. A typical tt-ain of 40 cars would take time 

on the CR-NS Fort Wayne Lme as follows: 

•After receiving a proceed signal at "CP Orr" a tt-ain would shove eastward for V2 mile At an 

average speed of 5 mph this would consume six minutes. 

•After stopping east ofthe main ttack signal at "CP Orr" the dispatcher would display a proceed 

signal westbound. Assume that there is a two minute wait. 

•A forty car train moving westward on a nonrestrictive signal indication should be able to clear 

"CP Orr" in less than two minutes. 

•The actual total W&LE time of reversing, stopping, and departing on the Fort Wayne Line 

would be approximately ten (10) minutes, QQI 45 minutes. 

All of this would take place on tt-ackage that is slated to receive a 56% reduction in ,MGT as 

indicated on page 474 of CSX/NS-20, Railroad Control Application. Volume 3B of 8. 

See Exhibit C. 

Again, this suggested entt-ance to the Fort Wayne Line should be compared with the reverse 

movements anticipated and planned by NS dunng the sale of the W&LE in 1990. 

Access To Macedonia. Twinsburg. and Ravenna. OH (Friedmann RVS pages 18 -25) 

Mr. Fnedmann implies that granting the Wheeling access to this line segment will paralyze all 

rail operations east and west of Cleveland. His description of the Cleveland Line as double track, 
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but signaled in one direction only, is accurate at this time However, Mr. Fnedmann is obviously not 

aware of the Conrail project to install TCS (Centralized Traffic System) on the Cleveland Line 

berween Alliance and Cleveland in 1998. This project will allow tt-ams to operate in either direction 

on either U-ack and has been planned, approved, and we are told will take place soon. This makes all 

ofthe descnptions of "rumung against the current of traffic" unnecessary. The CR-NS "Cleveland 

Line" IS. indeed, a bus> route. However, it also has the double tt-ack capacity, and numerous 

crossovers and sidings, to handle the fraffic. The upcoming TCS project will greativ enhance the 

flexibility and capacity of this line 

Crossovers, controlled by the dispatcher, are in service for both main fracks, and in both 

directions, from the Akron Industtnal Track at Hudson. " A hand thrown crossover is in service, and 

used by Conrail daily, at MP 103.2. Again, the W&LE proposes to expedite tt-ain movements by 

placing a locomotive on each end of the train so that the direction of tt-avel can be reversed at will 

This IS not a new idea. Currently, the Conrail local frain that operates out of Motor Yard in 

Macedonia (WDMO-01, on duty at 6:00 pm) operates with one engine on each end ofthe tt-am much 

ofthe time The operation of a tram from Hudson to Macedonia/Twinsburg is simple and will 

consume the following amount of time: 1) From the Akron Industtial Track, the loaded train would 

proceed on signal indication at CP-Hudson to #2 frack and proceed westward for a distance of six 

miles. A forty car tt-am, operating at 10 mph through CP-Hudson would take about three minutes to 

clear the interlocking. 2) The speed for mineral trains operating in this area is 50 mph. Including 

acceleration and braking, the westward 6 mile run from Hudson to MP 103 should average 30 mph. 

3 j From Akron to Hudson there is certam track owned by the Summit Port Authonty W&LE would be required to 
negotiate a separate agreement with it to access any future nghu granted by the Board on the proposed NS 
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and would consume 12 minutes. 3) Clearing at the hand thrown switch to the Chrysler Lead would 

take an additional 5 minutes. The total ninmng time is therefor ^mething around 20 minutes. A 

short move such as this would not involve movements "against the cunent of traffic", would not 

require the engines to block both main tt-acks to run around the Ô in to reverse direction, would not 

require an additional air test, and would not curtail all rail operations east ofthe Mississippi. 

After leaving the mam frack. the train would climb up the Chrysler Uad. After placmg loads and 

pulling empties at Whitestone, the empty fram would depart, pullmg down grade with an engine on 

each end The speed limit on tf.e Chrysler Lead is 10 mph, at Restncted Speed. A reasonable average 

speed would be 8 mph, requinng about 22 mmutes to QTiverse this 2.5 mile mdusfrial tt-ack. The time 

on this track would not interfere with operations on the Cleveland Line After arrival ofthe empty 

tram at the hand thrown switch at the junction ofthe Chrysler Lead ar.d the Cleveland Line, the 

W&LE would wait its ttim for pcmiission to occupy #2 main tt^k and proceed eastward to Hudson, 

or at the discretion ofthe dispatcher, westward to cross over to #1 track, then east to Hudson The 

new TCS installation will give the frain dispatcher added flexibility of utilizing vanous tracks and 

crossovers. 

•Access To .Macedonia 

The Roger's Group has a stone unloading facility located on the Cleveland Line several hundred 

feet east ofthe Chrysler Lead switch. This facility has been tmcking stone from their quarry in 

Parkertown. Ohio, (served by W&LE) because of rail rates and service Tracks and connections into 

this facility remain in place and unused. The Wheeling plans to provide rail transportation to this 

customer, via Hudson, in an manne identical to Whitestone. 
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Access To Ravenna 

Operation fitim Hudson to Hugo Stone, near Ravenna, Ohio, is just as easy and straightforward 

as MacedoniaTwinsburg. Mr Friedmann is in en-or in indicating that the Conrail local tt-ain 

continues moving east after pulling empty cars from Hugo Stone Conrail tram WT).MO-0l. 

mentioned earlier, serves this customer from the west, and passes by Hudson to do so When this 

tram retums with the empty cars it is commonly operated with an engine on each end. It does mn 

against the cun-ent of ttaffic, most of the time, using #1 frack (the current eastbound main) for the 

westbound rettim. The installation of TCS will again increase the tt-ain dispatcher's flexibility to 

accommodate tt-ains by using the ttacks and crosso-vers that make the most efficient use ofthe fixed 

plant. 

Hudson Secondarv 

Conrail exited the Akron, Ohio, market in 1994. Former Conrail customers in the Akron area are 

now served by the Akron Barberton Cluster Railway (ABCR), a wholly owned subsidiary of 

V\heeling Corporation (W&LE Parent). When Conrail last served the Akron area, it did so 

exclus.vely via the Hudson Secondary (the section of this line that is still owned by Conrail is 

referred to as the Akron Industnal Track). The trackage nghts over CSX that the W&LE is now 

requesting is a part ofthe same route that all Conrai! ttains operating between Conrail in Akron and 

the rest ofthe Conrail system had used to access the Hudson Secondary from the CSX New Castle 

Subdivision Conrail crews had tt-ackage nghts, negotiated by Conrail dunng the sale of CR trackage 

through Akron, ftom Conraii's Akron Yard, and Conraii's Rittman Secondary to tfie Hudson 
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Secondary, a distance of some 7 miles. The ABCR operates in this area without difficulty, and with 

only nominal delays, and is certainly not dismptive to CSX fraffic. 

There is actually a much more important concem for CSX in this area. The CSX Newcastle 

Subdivision, a very important component of the CSX "Eastem Service Route"is reduced to single 

track, for a distance of 9 miles, at a point about 7 miles west ofthe area over which the W&LE 

requests this short distance of ttackage rights. The W&LE has proposed a plan by which CSX could 

utilize ABCR trackage to bndge this section of single track, thereby eliminating this bottle neck 

Given all of these facts, it is difificult to imagine that the W&LE will be "clogging the route" for 

westbound CSX trains Ihrougli Akron. 

Congestion in Bellevue. Ohio ( Re RVS of Friedmann) Item 2, page 4. HC-131. 

The moves descnbed in the eight step process are essentially the same as the moves currently 

required by the W&LE to reach an important stone customer via fracKage rights included in the 

ongmal sale ofthe W&LE by the .NS. This particular customer. The Rogers Group, located at 

Parkertown, is jointly served by the W&LE and NS. The W&LE has developed increased markets 

for this stone and is therefore the largest provider of service for Rogers Group It is my belief that 

the NS included this customer m the sale package to W&LE in 1990 on the accurate assessment that 

the low revenue traffic would not bear the compound rate and service considerations that would be 

reflectiv e of a two-camer route for the histonc destinations of this product. 

.Another stone customer that was designed to be served by the W&LE was France Stone This 

customer is located on the NS, just east of Flattock Sidmg near Bellevue, Ohio. To my know ledge, 

the NS currently moves no revenue stone from this ongm point. 
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To access these stone customers, the W&LE is as flexible as possible. The W&LE is well aware 

ofthe congestion m this area and has made the move m every conceivable manner in an effort to 

perfonn expeditiously One concept has involved Die positioning of a locomotive, and engineer on 

each end ofthe train to facilitate the reverse moves, i e , "push-pull operations". 

To ease the passage of empty and loaded trains to and from Parkertown, a relocation of QOS 

nimout would provide for a linear path and elimmate the need for the eight step process of reversing 

the direction ofthe frain to access different fracks. This would also directly benefit the NS by the 

removal of a track crossing and relieving congestion on their lines. Reference Exhibit D. 

The NS sale of a portion of the tt^ckage that fonned the W&LE essentially split the NS Toledo 

Dismct at MP 54.7 Soon after the sale, the NS, no longer in need of a sfraight movement across the 

Sandusky Disttnct, removed the crossing diamonds at this location An obvious solution to speed NS 

and W&LE traffic in this area would be to reinstall the track crossings. Reference Exhibit D 

As justification for the above mentioned track changes we attach as Exhibit E a representativ e 

one month study of W&LE tt-ain delays at Bellevue, Ohio. In attempting to access trackage nghts 

on NS to Flatrock and Parkertown stone quames and in interchanging freight at Bellevue there is 

considerable lost time and added costs It has become cnpplmg with added density expected as 

stated by NS, changes in the p.hysical "mini" plant at Bellevue and in dispatching philosophy is 

required Exhibit E shows also the need for fair and responsive handling being imposed by the 

Board, with ongoing oversight, as requested in our responsive application. 

Again, we do not expect preferential tt-eattnent We will mold ourselves to schedules, time slots 
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and w indow s We arc flexible but need protection for our customer's benefit and to protect our 

revenue opportumties. A lost day at the quarries is never regained. 

Bucvms: Item 8(Bl. naee 14-HC 143 

W&LE trains from Chatfield to Spore, Ohio, would not be required to perform the complicated 

gymnastics descnbed by Mr. Fnedmann. The moves that a W&LE tt-ain would make are straight 

forward as follows: 1) The W&LE frain heads south at a facing pomt connection already in place at 

Chatfield and proceeds south for a distance of 10.8 miles to Colsan. (It must be remembered that the 

W&LE was previously granted trackage rights on the NS Sandusky Disttict from Bellevue to 

Chatfield. a distance of 22.8 miles, in the 1990 sale of NS trackage to the W&LE.) 2) At Colsan. 

the tram w ould leave the Sandusky Distnct and occupy the siding along the Fort Wayne Line 3) The 

train would reverse direction and shove the six miles to the stone quarry at Spore. This would be 

done w ith the aid of a shoving platfomi (caboose) or, if tonnage requires ̂ wo engines, an engine on 

each end of the ttain These easy steps will eliminate the need for using the Fort Wayne main track 

to mn around the tram, and the associated air tests. See ExJiibit F. 

In response to Mr. Fnedmann's rebuttal on joint facilities, we request that the Board see Mr. 

Orrison's (CSXT- pages 68 - 69) proposed solution to handling the ftittire ofthe Wellington 

Diamonds NS should be required to at least mirror what CSXT proposes. 
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In conclusion it must be said that we know the risk of appearing to oversimplify. However, just 

as NS and CSXT operating personnel are professionals, so too are the W&LE personnel As 

professionals who today work with each other, we should not assume anything worse after 

acquisition of CR by CSXT and NS. 

W&LE will meet or exceed the operating expectations of our Class I parttiers and will serve our 

joint customers with quality transportation. 

State of Ohio ) 
) 

County of Stark ) 

VERIFICATION 

Steven W, Wait being duly swom on _2î 'January, 1998, states that he has read the foregoing, 
and that it is tme and accurate to the best of his knowledge and belief 

Steven W. Wait 

> 
Notary Pub'lic 

.My Commission Expires: .̂ <---̂  i'̂  i 
StwytLDurant 

iî y Convntson 
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Michigan 

Chicago 

^ V " - " ^ Detroit 

NS Lines, Post Acquisition 

CSX Lines, Post Aquisition 

W&LE Lines 

Proposed W&LE trackage rights 

Other Lines 

to 

ittsburgh 
CSX 

Exhibit A 

Drawn by: W&l E, 1-9-98 

No Scale: Not All Lines Are Shown 
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Post Conrail Sale: 

W&LE main lines 

CSX main lines 

CSX Double Tracking Project 

W&LE track to be abandoned 

Current W&LE trackage rights on CSX 

Drawn by: W&LE, 1-9-98 

No Scale; All Tracks Are Not Shown 
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Orrville. Ohio 
CP ORR 

MP 124 0 

Exhibit C 



Bellevue 
Yard 

To Huron Dock and Cleveland 
Potential tracK 

to be retired 

North 

Bellevue. Ohio 

Necessary Track Changes 

December 22. 1997 

No Scale 
Exhibit D 



Drawn by: W&LE 
1-8-98 
No Scale 

North 

W&LE Operation: 

1) Diverge from NS Sanduskv District to CR Siding at Bucyrus 

2) Occupy the siding, with CR-CSX dispatcher permission 

3) After proper signal indication from NS. move west to Spore 

Exhibit F 



E x h i b i t E 1 of 8 

NS DELAYS NOVEMBER 1997 
DATE BcUtVM 

Fprifhl 
Pariwrtown 

Rofcn Group 
FUtrock 

FnuMc Stoac 
Huron 

ORE Dock 
Denied 
AccMt 

Total DcUyi 
Per Day 

1 III 4' 10" - - YES T35" 
1 117 - I'OO" 0'55" 2' 10" 4'05" 
1 113 4' 00" 4' 30" 0'20" 0' 15" 9'()5" 
1 114 3 05" 645" - r20" i r 10" 
1 IIS - 0'20" 4'00" 0'25" 4'45" 
1 116 - 4'20" 0'45" • 5'05" 
1 11 "7 .r 55- - • 0'55" 4'50" 
j 118 - 3'00" • (Tsy y 55" 
1 119 - r 15" -

• 
r 15" 

j 11 IU 

• 
r55- 6'40" 

• 
YES 8' 35" 

1 n i l - 0' 15" -

• 
. ()• 15" 

1 1112 - 3'25" - r55" YKS 5' 20" 
j 11 l.'l - y 00" - 0' 55" 3' 55" 
1 11 14 - 10" 25' - 2'50" YKS 13' 15-
1 11 15 

• 
- r30" - 130" 

II 16 020" - - - 0' 20" 
1 11 17 2' 20" ff 15" - 2' 35" 
I 11 18 

• 
3'45" 4- 10" - T55" 

1 1 1 19 - 2' 15" r 10" 0'30" .3 55" 
[ 11 20 2'40" - 2' 15" 4' 55" 

I 1121 - - 1'30" - !'.30-

1 11 22 - r35" -

• 
135" 

1 112.̂  - - - -
1 II 24 - 0'35" - - 0 35" 

11 25 5- 30" 6' 40" 6 10" 2'55" 21' 15" 
11 26 3 55" 3' 05" - YES rm" 
11 27 - -
11 28 0' 2()" - - - 020" 
11 29 • • 100" - I'OO" 

11 30 - - -

• 
-
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DELAYS ON T'TE NS 11/97 
• 

• 

11/1 224 on duty at Hartland at 1030hrs for Parkertown was delayed in the NS 
Lakeshore from 1345hrs to 1440hrs for NS trafTic a 55 minute delay The train 
was also delayed at the NS New Haven connection from 1500hrs to 1630hrs for 
NS traffic headed for Sandusky a 1 hour 30 minute delay Crews expired the 
hours of scrvici? ;.!»w 

222 on duty at Bellevue at 1300hrs waited at NS Bellevue for their train to be 
to be made up from 1340hrs to 1705hrs A 3-hour 25 minutes delay. 

• 

229 on duty at Hartland at 21 OOhrs was taxied to Parkertown to recrew 774 
Crew was delayed Parkertown from 2245hrs to 0030hrs to get permission to use the 
main track a I hour 45 minu'e delay 

11/2 226 on duty at Hartla-.d st 0200hrs was delayed in the Lakeshore from 0420hrs to 
0515hrs enroute to F.<-.ucck a 55 minute delay 

641 on duty at Hartland at 0900hrs was delayed at NS Bellevue from 1115hrs to 
121 Ohrs enroute to Huron by NS traffic a 5 5 minute delay Also, delayed at 
NS Bellevue from 1905hrs to 2020hrs for NS traffic enroute out of Bellevue East a 
1 hour 15 minute delay. 

• §M on duty at Bellevue at 2400hrs was delayed in the NS Lakeshore from 
0520hrs to 0550hrs eruoute to Parkertown a 30 minute delay After departing 
Parkertown they were delayed at NS Potter Road from 0740hr$ to 081 Ohrs for the 
NS LB-47 a 30 minute delay 

• 11/3 611 on duty at Huron at 0900hrs was delayed in NS Bellevue from 1645hrs to 
1700hrs enroute East out of Bellevue because the Yardmaster was unavailable a 
15 minute delay 

• 

222 on duty at Bellevue at 1300hrs was delayed at the Yeomans from 1330hrs to 
15 iOhis for permission into NS Bellevue a 1 hour 40 minute delay 

• 

220 on duty at Hartland at 21 OOhrs was delayed in the NS Lakeshore from 
01 OOhrs to 0120hrs enroute to Flatrock a 20 minute delay Aiso, delayed in the 
NS Lakeshore from 0230hrs to 0700hrs enroute to Parkertown a 4-hour 30 minute 
delay 

684 on duty at Bellevue at 2400hrs was delayed at the NS Lakeshore switch from 
0230hri, to 0250hrs a 30 minute delay Then delayed in the NS Lakeshore from 
0250hrs to OSOOhrs for NS traffic a 2-hour 20 minute delay Also, delayed in the 
NS Brewster connection from 051 Ohrs to 0540 a 30 minute delay. 

• 
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• Exh ib i t E 3 of 8 

• 

11/4 641 on duty at Hartland at 07^0hrs was delayed in NS Beiievue from 0905hrs to 
0940 for NS traffic enroute to Huron a 35 minute delay Aiso, delayed in NS 
Bellevue from I645hr5 to 1730hrs for NS uaffic enroute east out of NS Bellevue 
from Huron a 45 minute delay 

222 on duty at Bellevue at 1300hrs was delayed at NS McKim Street from 
1330hrs to 1505hrs for permission into NS Bellevue a 1 hour 35 minute delay 

220 on d.-ty at Hartland at 21 OOhrs was delayed in the NS Lakeshore from 0020hrs 
to 0605hrs for NS traffic enroute to Parkertown a 5-hour 45 minute delay Aiso 
delayed in NS Flatrock Siding from 0620hrs to 0720hr5 enroute to Parkertown a 1 
hour delay 

• §84 on duty at Bellevue at 2400hrs was delayed at NS McKim Sueet from 
0430hrs to 0605hrs for NS Uaffic enroute to NS Bellevue a I hour 30 minute 
delay 

• 11/5 §41 on duty at Hartland at lOOOhrs was delayed at NS Kimbel from I655hrs to 
1720hrs for NS uaffic enroute to Huron a 20 minute delay 

224 on duty at Hartland at 1030hrs was delayed at the Yeomans from 2030hrs to 
2050hrs for permission into to the NS UJceshore a 25 minute delay 

• 220 on duty at Hartland at 21 OOhrs was delayed in the NS Ukeshore from 
2230hrs to 0230hrs for NS Uaffic enroute to Flatrock a 4-hour delay 

• 

11/6 224 on duty at Hartland at I030hrs was delayed in the NS Ukeshore from 
1130hrs to 1530hrs for NS Uaffic enroute to Parkertown a 4.hour delay Also 
delayed at Parkertown from 181 Ohrs to 1830hrs for NS traffic to Sandusky a 20 
minute delay 

• 

220 on duty at Hartland at 21 OOhrs was delayed in the NS Lakeshore fron; 
0045hrs to 0130hrs enroute to Flauock a 45 minute delay 

11/7 641 on duty at Huron at 0700hrs was delayed in NS Bellevue from 1700hrs to 
1755hrs for NS traffic enroute East out of NS Bellevue a 55 minute delay 

• 684 on duty at Bellevue at 2400hrs was delayed in the NS Ukeshore from 
0705hrs to 11 OOhrs enroute to NS Bellevue At 11 OOhrs the crew shoved the tram 
back onto Wheeling & Uke Erie property and expired the hours of serv ice law 
never making it iniO NS Bellevue. this was a 3 hour and 55 minute delay and 
another crew 

• 

• 
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• 11/8 §41 on duty at Huron at 0900hrs was delayed in NS Bellevue frcm 1845hrs to 
1935hrs for NS Uaffic enroute East out of NS Bellevue from Huron a 55 minute 
delay 

• 
220 on duty at Hartland at 21 OOhrs was delayed in the NS Lakeshore from 
0230hrs to 0245hrs for NS traffic enroute to Parkertown a 15 minute delay Also 
delayed at NS FlaUock Siding from 0300hrs to 0530hrs enroute to Parkertown a 
2-hour 30 minute delay, and delayed in the NS Lakeshore from 0700hrs to 
0715hrs enroute to FlaUock a 15 minute delay 

• 11/9 224 on duty at Hartland at 1030hrs was delayed in NS Bellevue Yard from 
1810hrs to 1925hrs for NS uaffic enro ite out of NS Bellevue from Parkertown a 
1-hour 15 minute delay 

• 
11/10 224 on duty at Hartland at 1030hrs was delayed in NS Bellevue Yard from 

1215hrs to 141 Ohrs for pennission out of the yard onto the Wheeling & Lake Erie 
a 1 hour 55 minute delay Aiso. delayed in the NS Lakeshore from 1855hrs to 
I935hrs for permission into FlaUock a 40 minute delay. 

• 
220 on duty at Hartland at 21 OOhrs was delayed in the NS Lakeshore from 
0345hrs to 0945hrs then was told to tie the uain down by the NS Dispatcher a 6-
hour delay and another crew. 

• 

11/11 224 on duty at Hartland at J 030hrs was delayed in the NS Lakeshore from 1405hr$ 
to 1420hrs for permission to depart to Parkertown a 15 minute delay 

• 

11/12 641 on duty at Huron at 0800hrs was delayed in NS Bellevue Yard for NS Uaffic 
from 0905hrs to 1040hrs a 1 hour 35 minute delay Aiso delayed at NS Avery 
from 1120hrs to 1140h.-s a 20 minute delay 

224 on duty at Hartland at 1030hrs was delayed in the NS Lakeshore from 
1705hrs to 1725hrs for pennission into Bellevue a 20 minute delay Also, delayed 
in NS Bellevue from 1730hrs to 1805hrs a 35 minute delay for pennissiori to 
depart to Parkertown Crew expired hours of service at Parkertown 

• 
220 on duty at 21 OOhrs recrewed 774 at Parkertown Crew was delayed at 
Parkertown from 2245hrs to 0015hrs for permission to depart out of Parkertown a 
2-hour 30 minute delays 

• 

• 
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• 
11/13 §41 on duty at Hartland at 0900hrs was delayed at NS Kimbel from 1220hrs to 

1240hrs for NS Uaffic enroute to Huron a 20 minute delay Aiso delayed at NS 
Avery from 191 Ohrs to 2000hrs by NS Dispatcher enroute out of Huron a 50 
minute delay 

• 
§84 on duty at Bellevue at 2400hrs was delayed in the NS Brewster Connection 
from 0445hrs to 0745hrs for permission into Bellevue a 3-hour delay 

11/14 §41 on duty at Huron at 0900hrs was delayed in NS Bellevue from 121 Ohrs to 
1500hrs for NS traffic a 2 hours 50 minute delay 

• 224 on duty at Hartland at l-̂ OOhrs was delayed in the NS Lakeshore from 
1720hrs to 0115hrs for NS Uaffic enroute Parkertown a 7-hour 55 minute delay 
expired hours of service law and recrewed by 770 

• 
22Q on duty at Hartland at 21 OOhrs was taxied to recrew 774 was delayed in the 
NS Lakeshore from 0115hrs to 0345hrs for NS traffic enroute to Parkertown a 2-
hour 30 minutes delay 

• 

11/15 220 on duty at Hartland at 21 OOhrs was delayed in the NS Lakeshore from 
2350hrs to 0105hrs enroute to Flatrock a I hour 15 minute delay Also, delayed 
from 0200hrs to 0215hrs at Flauock waiting on permission to depart a 15 minute 
delay 

• 

11/16 684 on duty at Bellevue 2400hrs was delayed at the Yeomans from lOOOhrs to 
I020hrs for penmission into NS Bellevue a 20 minute delay 

11/17 224 on duty at Hartland at 1030hrs was delayed in the NS Ukeshore from 
1215hrs to 1230hr5 for permission to depart to Flatrock a 15 minute delay. 

• §84 on duty at Bellevue at 2400hrs was delayed in the NS Lakeshore from 
0430hrs to 0620 for the Y-17 enroute to Parkertown a 1 hour 50 minute delay 
Aiso, delayed at Parkertown from 0850hrs to 0920hrs for permission to depart 
Parkertown a 30 minute delay 

• 11/18 226 on duty at Hartland at 0200hrs was delayed in the NS Ukeshore from 
0530hrs to 0805hrs :jr NS traffic enroute to Flatrock a 2-hour 35 minule delay 
Aiso, delayed in Flauock from ICOOhrs to 1125hrs for pennission to depart a 
1 hour 35 minute delay 

• 

• 
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• 
224 on duty at Hartland at 1030 was delayed in the NS Lakeshore from 1600hrs to 
1740hrs to get pennission into NS Bellevue a 1 hour 40 minute delay 

• 

11/18 §84 on duty at Bellevue at 2400hrs was delayed at Parkertown from 0400hrs to 
0545hrs for pennission to depart Parkertown a 1 hour 45 minute delay Also 
delayed at NS Potter Road from 0600hrs to 0620hrs a 20 minute delay 

11/19 §41 on duty at Huron at 11 OOhrs was delayed at Kimbel from 1835hrs to 1905hrs 
for NS traffic enroute to Huron a 30 minute delay. 

• 
220 on duty at Hartland at 21 OOhrs was delayed in the NS Lakeshore fron' 
2350hrs to 0035hrs for NS traffic enroute to FlaUock a 45 minute delay Also, 
delayed in NS Flauock Siding from OlOOhrs to 0125hrs enroute to Flatrock a 25 
minute delay 

• 

§84 on duty at Bellevue at 2400hrs was delayed in the NS Lakeshore from 
061 Ohrs to 0735hrs enroute to Parkertown A 2-hour 15 minutes delays 

11/20 224 on duty at Hartland at 1030hrs was delayed in NS Bellevue from 1830hrs to 
1930hrs for permission out enroute from Parkertown a 1 hour delay 

• §41 on duty at Huron at 11 OOhrs was delayed in NS Bellevue from 1600hrs to 
1815hrs for NS traffic enroute to Huron a 2-hour 15 minute delay Also delayed 
at NS Avery from 191 Ohrs to 2115hrs for NS Uaffic a -!-hour 5 min. te delays 

• 

§84 on duty at Bellevue at 2400hrs was delayed in the NS Brewster Connection 
from 0130hrs to 0230hrs enroute to Parkertown a 1 hour delay Aiso, delayed in 
NS Bellevue from 0530hrs to 061 Ohrs for NS traffic a 40 minute delay 

• 

11/21 220 on duty at Hartland at 21 OOhrs was delayed in the NS Lakeshore from 
2400hrs to 0015hrs for NS Uaffic enroute to Flauock a 15 minute delay Also 
delayed at FlaUock from 0145hrs to 0300hrs for pennission to depart a I hour 
15 minute delay 

• 

11/22 224 on duty it Hartland at 1030hrs was delayed in the NS Lakeshore from 
1405hrs to ' 420hrs for NS traffic enroute to Parkertown a 15 minute delay Also 
delayed in Parkertown 1450hrs to 161 Ohrs waiting for pennission to depart a 
1 hour 20 minute delay 

• 

11/23 NO DELAYS 
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• 11/24 224 on duty at Hartland at 1030hrs was delayed in Parkertown from 1140hrs to 
1215hrs waiting on pennission to depart a 35 minute delay. 

• 

11/25 220 on duty at Hartland at 01 OOhrs was delayed in the NS Lakeshore from 
0945hrs to 1045hrs for pennission to depart for FlaUock a 1 hour delay Aiso 
delayed in Flauock I045hrs to 1300hrs waiting for pennission to depart the crew 
expired the hours of service and was rec-ewed bv the 774 a 2-hour 15 minute 
delay 

• 
22§ on duty at Hartland at 0200hrs was held in NS Bellevue from 0840hrs to 
1050hrs waiung on pennission to leave the yard a 2-hour 10 minute delay 

224 on duty at Hartland at 1030hrs was delayed in Flauock from I425hrs to 
1820hrs for NS Uaffic after recrewing the 770 a 3-hour 55 minute delay 

• §41 on duty at Huron at !300hrs delayed m Bellevue from ISlOhrsto I850hrsfor 
NS uaffic enroute to Huron a 40 minute delay Also, delayed at NS Kimbel from 
1930hrs to 2145hrs for NS Uaffic a 2-hour 15 minute delay enroute to Huron 

• 

220 on duty at Hartland at 2230hrs delayed at the Yeoman: from 0225hrs to 
0905hrs for NS Uaffic waiting for pennission to go to Parkertown a 6-hour 
•̂ 0 minutes delays. 

• 

§84 on duty at Bellevue at 2400hrs was delayed on the NS Brewster Connection 
from 061 Ohrs to 0730hrs waiting to get pennission into NS Bellevue a 1 hour 20 
minute delay Also, delayed in NS Bellevue \ ard from 0900hrs to 11 OOhrs 
waiting to get out of Bellevue a 2-hour delays 

11/26 224 on duty at Hartland at 1030hrs was delayed at Parkertown from 1215hrs to 
1240hrs for permission to depart a 25 minute delay 

220 on duty at Hartland at 2000hrs went engines lite to Parkertown to recrew 774 
Crew was delayed at the Yeomans from 0145hrs to 0225hrs waiting for 
pennission to go to Parkertown a 40 minute delay Aiso. delayed at Parkertown 
from 0230hrs to 0430hrs waiting on pennission to depart a 2-hour delay 

• 
§84 on duty at Hartland at 2400hrs was delayed in NS Bellevue Yard from 
0200hrs to 0555hrs a 3-hour 55 minute delay 

11/27 NO DELAYS 

• 
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• 
11/28 222 on duty at Bellevue at 1300hrs was delayed at the NS Brewster Connection 

from 1625hrs to 1645hrs waiting for permission into NS Bellevue Yard a 
20 minute delay 

11/29 224 on duty at Hartland at 1030hrs was delayed in the NS Lakeshore from 
1515hrs to 1615hrs for permission to go to Flauock a 1 hour delay 

• 11/30 NO DELAV 

• 

• 

• 

• 

• 

• 

• 

• 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 (Sub. - No. 80) 

REPLY VERIFIED STATEMENT 

OF 

EDWARD A. BURKHARDT 

My name is Ed Burkhardt. I am Chairman, President and Chief Executive Officer 

of Wisconsin Cenuai Transportation Corporation and am President of each of its 

operating subsidianes. I further serve as Chairman and CEO of English Welsh &. 

Scottish Railway Ltd. (UK) and as Chairman of Tranz Rail Ltd. (New Zealand) and 

.Australian Transport Network (Australia). I am also a member of the Board of Direciors 

(if the Wheeling & Lake Erie Railway Company, a position 1 have held since the financial 

restructuring which took place in 1994. 

I am aware that NS witness John Williams commented adversely on the W&LE 

Management Team and stated that "a good Management Team can correct a faulty 

business plan, but a poor management team can ruin a good business plan." CSX/NS-

177,HC-769. I am flattered that Mr. Williams identifies me as one of the "capable 

railroad managers who would have been able to solve the W&LE's business 

problems " But as a .Member of the W&LE Board of Directors I must disagree with Mr. 

\^illiams" characterization of the W&LE Management Team. 
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In my judgment. Lany Parsons and his management have done an admirable job 

of operating the W&LE, progressively making it a suonger railroad. They have dealt 

well with the challenges of p'-' iding good customer service and conuolling costs on a 

low density rail network. W&LE continues to gain operational, marketing and financial 

strength, and. if it were not for the serious uncertainties posed by the proposed merger, 

should enjo; financial success in the fiiture. 

State of Illinois ) 
) 

County of Cook ) 

VERIFICATION 

Edward A Burkhardt being duly swom on 9th January. 1998. states that he has 
read the foregoing, and that it is true and accjrfte to the best of his knowledge and belief. 

Edward A. Burkhardt 

tarv Public 

My Commission expires: 

3" 
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-G^ISEMAimNB 
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MY COMMISSION EXnm 07/31/01 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 (Sub.80) 

REPLY VERIFIED STATEMENT 
OF 

RICHARD SOUCIE 

My name is Richard Soucie. I was the Manger of Fuel Purchasing for Centenor Energy 
Corporation until my retirement in 1993. Centenor Energy was the parent company of The 
Cleveland Electnc Illummating at the time. 

In my capacity as fuel manager, I was responsible for negotiating all coal and rail 
contracts for CEI's coal fired plants. 

I have been asked to comment on matters I recall at the time ofthe proposed sale by the 
Norfolk Souihem Railway ofthe raiiroad properties now known as the Wheeling & Lake Ene 
Railway ("W&LE"). 

In my position at CEI, I was necessanly aware of coal sources and their movement I 
also knew of pending new Clean Air Regulations which would impact CEI in 1995. I knew CEI 
had coal sales agreements for Ohio high sulftir coal which would likely be impacted by the new 
environmental regulations. WTial 1 didn't know was how CEI would meet the regulations 

I do not recall to whom I spoke or met on the W&LE acquisition but the entire matter of 
coal movement to CEI's Avon Lake plant was unsettled because ofthe pending air regulations 
and these regulations put Ohio high sulfur coal contracts in jeopardy 1 knew it could mean all 
coal to the Avon Lake Plant might onginate out of state. This would put current and future rail 
transportation agreements at risk. 

To the best of my recollection and belief, the above states my position at the time 
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State of Ohio ) 
) 

County of Stark ) 

VERIFICATION 

Richard Soucie being duly swom on ^January, 1998. states that he has read the 
foregoing, and that it is true and accurate to the best of his knowledge and belief 

Richard Soucie 

Notary Public 
Sheryl LDurart 

Mv Commission Expires: . Z ^ ^ * ^ '̂atooJOWo 
MyOBiiiimul atwwAupata.lW 
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I n t o t a l , then, as shown by Table I I - 5 , the trends i n these 

selected WLE p r i n c i p a l movements f o r l o c a l , forwarded, and 

received t r a f f i c combined show a favorable increase from 40 851 

carloads i n 1984 to 64,045 carloads i n 1988. Although f i r s t h a l f 

1989 volume has declined because of c e r t a i n l o c a l movements, the 

trends i n WLE's volume shown m Table I I - 5 demonstrate we 

bel i e v e , t h a t the remaining p r i n c i p a l movements of i t s t r a f f i c 

base have grown h e a l t h i l y i n recent years. 

C o a l T r a f f t g 

AS shown by Table I I - l , STCC 11, Coal T r a f f i c i s pro j e c t e d 

to be WLE's single most important Commodity Group, w i t h 19 577 

carloads generating 1990 revenues of $9.7 m i l l i o n . WAC's o r i g i n a l 

Bus^neSP Plan recognized the importance of coal t o the WLE as 
f o i l o w s : 

1 7 Southern has been hauling approximately 
1./ m i l l i o n tons of coal per year from mines at 
C l ^ ^ ^ r T p ^ " ^ Ohio, on the W&LE to a 
L I H n» ^ ^ ^ " ^ ^ r ^^^"'"^^•ating (CEICO) p l a n t at Avon 
r i t ^ t ' ? Cleveland on another NS l i n e t h a t i s not 
part of the t r a n s a c t i o n package. 

n^^^^"^^ . . ^ ^ ^ ^ o v e r a l l marketing a l l i a n c e 
?h! Wht ̂ " P*̂ ^ ^""^ proposed t r a n s a c t i o n , NS a n i 
the Wheeling group have agreed to a defined s p l i t of 

f f ^ ^ T t° move on an 
i n t e r l i n e basis. The agreement m e f f e c t p r o t e c t s the 
-ate and a favorable d i v i s i o n as long as the coal 
m o ^ P ^ t r . '° ^ X ' ' ^ ^ ^ ^ ^ at the present l o c a t i o n s and mo/ed to Avon Lake. 

"̂ "̂ '̂  °" Wheeling l i n e s i s moving 
under contracts w i t h the Consolidation Coal Co. and, t o 
a lesser extent both by contract and t a r i f f , w i t h the 
of t g g r a n f ' - - t r a c t s expire at the end 
of 1992 and 1994 respectively. The coal produced a t the 
mines i s i n the high sulphur c a t e g o r y , and 

l u ' r l l V . T ^ ^ ' t l ' c o m p l e x i t i e ; 
surrounding the u l t i m a t e outcome of a c i d r a i n 
couM S^?n- instance, the futur e of the movements 
could be m jeopardy i f the burning of low sulphur coal 
i n Vv, '̂ "̂ ^ i n s t a l l a t i o n of scrubbers, 
on the other hand, the coal from these mines could 
continue and could indeed increase due to i t s p r i c e and 
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p r o x i m i t y . Some blending of coal to reduce the 
de l i v e r e d sulphur content occurs today, and a d d i t i o n a l 
blending could be carried out. 

"A complication i s that NS i s not w i l l i n g t o 
p r o t e c t th'' rate to Avon Lake i f the blending of coal 
from o u t s i e sources amounts to more than a s t i p u l a t e d 
percentage of the present m.ix. A new agreement between 
the two r a i l r o a d s would be required t o accommodate 
s u b s t a n t i a l blending and users would presumably have 
the o ption to seek out other coal sources. 

"The Wheeling group has discussed the coal supply 
matter w i t h most of the key parties involved, and has 
been informed that the coal producers have plans t o 
continue mining coal, although at somewhat reduced 
l e v e l s a f t e r 1992, and that the u t i l i t y i s favorably 
disposed t o continuing the present arrangement but 
unsure of what the precise outcome w i l l be. The mines 
are economically w e l l located f o r the customer, 
compared to al t e r n a t e sources for low sulphur coal, and 
the u t i l i t y i s under some p o l i t i c a l pressure to 
continue t o burn Ohio coal." (WAC Business Plan, page 
18) 

The Marketing Alliance between WLE and NS recognized the 

importance of coal t r a f f i c to the WLE. Subject t o c e r t a i n 

c o n s t r a i n t s , t h a t Agreement established d i v i s i o n s of revenue 

between the c a r r i e r s f o r e x i s t i n g coal t r a f f i c and s t r u c t u r e d the 

f u t u r e r e l a t i o n s h i p between the car r i e r s f o r the c o n t i n u a t i o n of 

the e x i s t i n g and the addition of cer t a i n new coal movements f o r 

a ten year period. 

The most s i g n i f i c a n t l i m i t a t i o n placed by NS on i t s coal 

marketing arrangements with WLE was as follows: 

"NS agrees to work with New Railroad on a 
reasonable basis to market High Sulfur Coal from New 
Railroad i n t o the f a c i l i t i e s of CEICO at Avon Lake. 
High S u l f u r Coal i s defined as coal loaded at loc a t i o n s 
served by New Railroad and with an average s u l f u r 
content no less than 95 percent of the average s u l f u r 
content cf the coal shipped from Georgetown, Ohio 
during 1989. The 1969 average su l f u r content s h a l l be 
established u t i l i z i n g the Federal Energy Regulatory 
Commission (FERC) data as summarized by Resource Data 
I n t e r n a t i o n a l , Inc. (RDI), or another mutually agreed 
index i f the RDI summary i s not av a i l a b l e . Compliance 
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v i t h t h i s s u l f u r content requirement s h a l l be 
calculated for each origin on a 12-month moving average 
basis commencing wif^ the i n i t i a l month of shipment 
under the provisions hereof." (Marketing Alliar^ca. 
Section 4, page 5) 

The overall effect of this provision of the Marketing Alliance i s 

to preclude NS from being required to work with WLE to move coal 

from any origin point having an average sulfur content of "less 

than 95% of the average sulfur content of the coal" shipped 

during 1989 to CEICO's Avon Lake Generating Plant. 

In order to assess the likelihood that projected volume of 

WLE's Coal Traffic would continue to move in the future, we 

interviewed two coal producers as well as the coal user, 

Cleveland E l e c t r i c Illuminating Company; 

- Consolidation Coal Company (Georgetown Mine) 

- Mr. R.B. Atwater, Executive Vice President-Marketing 

- Mr. Jack Daley, Vice President-Sales 

- Oglebay Norton Company (Saginaw Mine) 

- Mr. August F. Bradfish, Vice President-Coal and 
Nonferrous Mining Operations 

- Cleveland E l e c t r i c Illuminating Company (Avon Lake) 

- Mr. R.A. Soucie, Coal Purchasing and Transportation 

These individuals verified the coal volumes and revenues 

shown in Table I I - 4 as correct. Based on our interviews, we also 

found the following: 
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s u l f u r per m i l l i o n BTU's i n . r . . ^ °^ 
Act. ' «"°^<iance w i t h the Clean A i r 

- The e f f e c t i v e date of the Clean A i r A.^ K 

1995 or January 1, 1996. 

- The Avon La.ke plant i s approximately 30 years o l d H 

one u n i t (Avon «9) would be s u i t a b l e / 

-vestment; no other "clean coal^ t L h T ' 

appropriate f o r t h i s Plant. technology would be 

- CEICO now has underway a comprehensive corporate Acid Rain 
Study which i s evaluating a U possible 
economic ef f e c t s of each on a l l f ^ t s c 
-^c l u d i n g Avon Lake. That study w A l n o t T " ' ' " ' 
some time and ^ , ^® completed f o r 

•• Georgetown Mine's coal 1 t •> •, , • 

- n t . a c t wMch w x a e ^ j e ' 
cAf j i r e at the end o f I Q Q ^ . . . .^ .̂ 

Mine ' s coal fO fi m<ii ' ^"'^ Saginaw 

r;. • 
b . . , . ana truck to r e l " " b . r e . „ o v . a 

reduce t h . delivered c c X ' , . „ l £ „ r content. 
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Accordingly, based on our interviews, i t i s our judgment 

t h a t the f o l l o w i n g i s the most l i k e l y scenario f o r the Georgetown 

and Saginaw Mines' coal destined to the Avon Lake generating 

Plant: 

- F i r s t . i n conjunction w i t h other u t i l i t i e s , a clear 

o b j e c t i v e of CEICO would be to delay t o the maximum extent 

the e f f e c t i v e date of the Clean A i r Act; 

- Second. i n order t o meet the requirements of the Clean A i r 

Act on i t s e f f e c t i v e date, an increase (of perhaps 10% at 

the most) i n the amount of low s u l f u r coal blended w i t h Ohio 

c o a l c o u l d be accomplished, thereby p e r m i t t i n g a 

cont i n u a t i o n of e x i s t i n g volumes from both mines t o the 

Avon Lake Plant without v i o l a t i n g the provisions of the 

Marketing A l l i a n c e : 

- Third. although CEICO may f i n d i t economic t o i n s t a l l 

scrubbers at Avon Lake, t h i s would a f f e c t only a p o r t i o n of 

i t s e x i s t i n g capacity; and 

- F i n a l l y . because of the demand f o r i t s generating capacity, 

the Avon Lake p l a n t w i l l l i k e l y not be closed f o r another 

20 years, nor i s new "clean coal" technology l i k e l y to be 

i n s t a l l e d . 

Thus, based on our review and on our in t e r v i e w s , i t i s our 

conclusion t h a t the pro forma f i n a n c i a l p r o j e c t i o n s f o r WLE's 

continuing coal movements to Avon Lake are reasonably stated. 

Limestone T r a f f i c 

As shown by Table I I - 1 , STCC 14, Nonmetallic Minerals are 

projected t o be an important Commodity Group f o r the WLE, wi t h 

20,201 carloads generating 1990 revenue of $5.9 m i l l i o n . This 

t r a f f i c consists almost e n t i r e l y of limestone which i s quarried 
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VERIFIED STATEMENT OF 
THOMAS M. O'LEARY 

OHIO RAIL DEVELOPMENT 
COMMISSION 

January 12. 1998 

My name is Ihomas M. O'l-eary. I am the Hxecuiivc Director of the Ohio Rail Development 
Commission (ORDC) ORDC is the lead agency in coordinatmg the mines o( ihc Stale of Ohio in 
Finance Dockei 33.1Xfi. the CSX/.SoTlolk Southern (NS) Ctrntrol of Conraii 

My commems support the Wlieeling & Lake Eric Kailway (W&Ll ) libngN in this proceeding 
Specifically, it is the position of ORDC that 

1) W&Ll: will be severely harmed by the proposed iransatlion, 
2) W&LE would not face impending bankruptcy if there were no Conmil sale. 
3) A W&.I-E bankruptcy would have severe adverse impacts in Ohio. 
4) Ohit> has demotistratcd tlie importance of W&LL U) Ohio thi oiiglt its investments in 

W&LF, projects. 

5) STB should take whatevei steps necessary to keep W&! .F. viable 

I) W&Lt WILL BE SEVERELV HARMED 
ORDC urges the Surface 1 ran.sportation liowd (S l ji) to caiefully assess lhe adverw impacts on the 
W&LL a.s a reiiull of the proposed sale. As Ohio's expert witness George Stem posited in his 
verified statement of October 21. 19^7, "tiiere is substantial reason" to believe thai the proposed 
uunsaction will put W&I,F. into bankr\ipic> "from diversions due to acquisition ol Connul lines by 
NS and CSX " [Verified Statement of George Stem, p ŝ. 17 & 18/()AG 4.| 

111 making ihis evaluation. SIJI should focus if; analysis only on the diversion of W&T.E/NS 
interchange traffic and tiK economic stress on the W&LE's viability that such a loss of business will 
cause According to Reginuld iliompsoj) ofthe W&LE. this W&Ll'.^S intetvhangc accounts for 
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25% of W&LF.'s revenue. | Verified Statemeni ol Reginald Thompson, pg. 2/W&LF.-4.] Hascd on 
the proposed division ol Conrail. the W&LL/NS combinati.m which prxivides rail to rail competition 
to Conruil thrt>ufihoui Ohio will be transformed into a siluatiim where NS goes from hang W&l .F s 
pmniit to its direct competitor. I'OT W&LL cuslomers such a.<< Timken. HS Steel. Republic 
Fngmeercd SiccI, Wheeling-Pittsburgh Steel. Ashland Petroleum. Aristech C;hcmiwil and «»thcni. the 
resull will be the loss of competition in accessing the nation's rail network. 

i lie \ S and C:SX respouse to this situation is to ignore these obvious adverse impacts, thereby 
subordinating the interests of the shippers; and instead, lo focus their comments on the historical 
financial pmhlems ofthe W&Lii Ironically, the source of tlicse difTicuHics can be traced lo the 
exorbitant price charged by NS in the spin-off of Ihe W&I.E to the previous ownership and 
mam gemcnl team. 

t)RDC has reviewed the unsealed ponion ofthe January 14, 199« Verified Statement of Mr. 
I hompson OXDC: finds the depth of Mr. I hompson's approach, i c. analyzing 100% ol actual 
iraffic. much more eompelling than the approach used by NS/CSX and Ihcir experts in their 
December 15. 1997 filing. NS/CSX and ihcir experts went ut great lengths into the hislory ofthe 
W&I.E since 1990. fhey did not. however, provide an explanation of how W&LE would keep 
tialfic when the playing field cliaiigcd from WALF/NS moves competing against Conrail moves m 
W&I.F/NS moves umipcting against all NS moves. S I U's role should be to focus on mcrger-
rcluted harms, not second-guess past W&LL business decisions, or pi ogiiosticatc about W&I -h's (iilc 
in the ab.sciicc ol the NS/CSX takeover proposal. 

2) W&LE WOlJ-D NO I FACE BANKRUPTCV IF NOT FOR CONRAIL SALE 

In the Spring of 1997. ORDC conducted a competitive selection piDCCSS tt> select u contract operator 
Ibr the State oi Ohio owned Panhandle line which runs from Columbus to Mingo Junction. Ohio. 
ORDC selected W&LE a.s one ofthe two finalists for the operating contract. (The Columbus & 
Ohio River Railroad, ilic incumbent operator, was cvcntuiiny selected as the operator for the 
upcoming years.) Part of the ORDC analysis was a review of cimfidential financial reports ofthe 
W&LF ORDC found that W&LF, though not without issues concerning long term debt, was 
b.isitally a sound operation given its current customer base. 

Ill addition. ORDC has had direct experience with the economic growlh i>otcntial of the W&LL 
through new business development ORDC has a very active Business Developmeni Program 
thiough which we provide incentives, usually m the form of moneiar> assistance for new sidings, 
to raii-depcndent companies locating or cxivmdmg m Ohio. In the last three years. ORDC has 
worked wiih W&LE to induce the following companies lo expand or Uicaic on W&Lr rail lines. 

* Best Plastics 
Georgia Pacific 
Inland Container 
Primary Packaging 
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• Republic Unginecred Steel 
• Sterilite 

Contrary to .SS/CSX assertions that the W&LF is a failing railroad plagued by ptm managemem. 
ORDC is convinced that a review of recent W&r.E finunciai statements demonstrates that it js a 
milroad which has weathered a number of financial storms (many bo«md their c(mirol, i.e.. the 10 
month Whccliiig-Piic strike) in large part due to skilled management and aggressive maikcluig. 

^) A W&LE BANKRUl'TCY WOULD HAVE SEV ERE ADVERSE IMPACTS ON OHIO 

Fverj' rail bmkruptcy bas a number of negaUve impucis on rail ascrs. including unccrtainiics of the 
rail situntinn. changes in service patterns, and adjâ tmenLs to new personnel and business strategies. 
The result of any W&LF bankruptcy, liowcvcr. would be especially devasiaiing for Ohio rail users 
due to the likely piecemeal breakup ofthe W&l.Ls 864 mile rail system. [Sec OAO-8. pg. 10.1 

A piecemeal breakup means lost synergies, including tbe loss of single line hauls for Ohio rail users. 
Tor example, u is very possible ihat pieccmealing ofthe W&LE would mean that tlier* would be 
dificrcnt rail earners operating the W&LL lines in westem Ohio and down by the Ohio River in 
eastern Ohio Recently, new aggregate business between these regions ha.s been developed by 
W&I E. iargeiy because of W&LL's ability tti provide a single line haul. 1 his business would likely 
disappear with a W&LL bankruptcy 

Another example of a likely loss of n single line service rcsulling from a bankruptcy would be ore 
traffic which no%* moves from the J-akc Fric port of Huron to Wheeling-Pittsbuigh Sleel along the 
Ohio River It is likely that there would be two different pini-W&LL railroads sctvmg Uic lake ar,a 
and the river area, thus negating ;hc single line ore movement from Huron. The result would be the 
loss of effective rail Ui rail competition for this major intcgraicd steel produce? 

W&Ll turremly fills a jail market niche which Ohio needs for continued economic development. 
W&LL is riglu sized for many development opportunities. It is large enough to offer such "big 
railroad' services as access to Lake FJ-IC and Oliio River docks, ilitcct access to major classification 
yards (Willard and Bellevue). a pool ol freight cars, extensive locomotive and car repair facilities, 
u-ack maintenance and engineenng capabilities, and an intermodal nunp (Nl'.OMOD AL) But W&Lt 
1* small enough thai many customers deal with tbe President, Chief f)pcruliiig Olficer, Chief 
Marketing OfiTicci, and other top company ollicials when it comes time to make a decision on new 
plant location or expansion. 

Jhe failure ofthe W&LL would also isolate the NLOMODAL facility, thereby foreclosing any 
opportunity A.r this nationally recogiiiTasd project to reach its potemial af. a key uimponent in Ohio's 
tunsporiaiion svstem Conversely, favorable consideration by the Sl'B of W&LL's requested 
conditions could afford both the W&LL und NFOMODAL an opportunity to succeed. 

s 

r-urther, W&Ll' provides another voluablc economic developmeni tool, neutral access to all of 
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Ohio's Class 1 railroads ai key yard facilities. T-ocating a new industry along the tracks of the W&l ,E 
IS tantamount to locating it on a jointly served NS/CSX/Conrail site. 

4) INVESTMENTS IN WALE DEMONSTRATE WALE S IMPORTANCE TO OHIO 

Tluoughoui tbe Conrail sale process, ORUC has expended much time and effort to ensure that Ohio's 
position regarding the W&I E is well presented to lhe SIU. ORDC" ha.s done sc because tlie 
continued viability ofthe W&LL is one ofthe most important rail issues in Ohio. After all. the STB 
inusl not lose sight of the fsct ihat approval of the NS/CSX joint application will result in the 
division of Ohio's largest railroad and potentially the destruction of our fourth largest system 
1 ogciher. Conrail and W&LL represent 37% of all Ohio railroad miles. 

However, the importance ofthe W&LE to Ohio in perhaps best demonstralcd by Ohio's continuing 
wimmitmcnt to expend scarce state rail funds to assist the W&LL in rebuilding their system from 
a deicriorwlcd condition lefl by NS at the time of its sale of the original W&LL sale. 

Since the W&LL was formed in 1990, the State of Ohio lias invested nearly $6 milliim in 15 
rcliabililation, acquisition, and spur construction projects involving the W&Lli. Currently, ORDC 
is considering a $600,000 track improvement project on one of the W&LE's lines serving the 
aggregates industry. 

I hc $6 millicm in investments is more than Ohio invested in any other railroad during this time 
lieriod. In wrms of evidence for ORIX'',s cimtcnti«»n that preserving W&LL is vital, Ohio hus come 
to the table to reviia ire rail inirastructure neglected by its previous owner 

5) STB SHOULD KEEP WALE VIABLE 

In ils pleadings, W&LF has piuscnted a wide airny of options to redress the harms the proposed sale 
til Ccnrail will cause it. ORDC urges tbe S l AI to evaluate tlK remediation pntposals and to inaiidalc 
concessions to W&LL sufficient to keep W&LE a viable railroad. 
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VERIFICATION 

COUNTY OF l-RANKLIN ) 
) SS 

STA IT. Ol' OtUO ) 

Thomas M. O'l.eary, bemg duly sworn, deposes and states that he has read the foregoing 
statement, knows the facts asserted therein, and that the same arc true a.s stated. 

TbomasM O'Leary 
Executive Director 
Ohio Kail Development Commisnion 

Subscribed and swom to before me on this 13tli day of January, 1998. 

Beih Anne Wilson. Notary Public 

My Commission I'xpires: August 30,2000 
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^ ^ N C D R P Specialty Polymers Division 

Mogadore Plant 
165 South Cleveland Avenue 
Mogaoore Ohio 44260-1505 

I £ I aaa """e' 330-628 S925 
January 6,1998 

The Honorable Vemon A. Williams 
OfTicc of the Secretary 
Surface Transportation Board 
STB Finance Docket No. 33388 
1925 K Street, NW 
Washington, DC 20423-0001 

R E : CSX Corporation and CSX Transportation, Inc., Norfolk Southem 
Corporation and Norfolk Southem Railway Company - Control and Operating 
Lcase/AgreemenU; Conraii, Inc. and Consolidated Raii Corporation, STB Finance 
Docket No. 33388. 

Dear Secretary Williams: 

GenCorp Inc., Specialty Polymen Division produces styrene/butadiene latices at 
Mogadore, Ohio. My name is Stanford D. Hagicr and I am Director of Purchases 
and Traffic for tlie Specialty Polymers Division, whicii includes distribution 
responsibility for both inbound and outbound raii shipments at the Mogadore 
facility. I have had this responsibility for the last ten yean. 

The Wheeling and Lake Erie Railway Company (WALE) which has direct access to 
the Norfolk Southern Railway Company, the CSX Corporation, and the Conraii, 
Inc. serves the Mogadore facility. During 1996, our facility received approximately 
530 inbound shipments of raw materials and made approximately 1400 outbound 
shipments of product by rail, which represented approximately 60*/* and 80% ofthe 
volumes shipped, respectively. 

The W A L E has provided excellent rail service to satisfy the needs of our facility as 
wc strive to meet tbe service expectations of our customers in other regions. This 
level of service is essential and has been provided in spite of its heavy debt load. 
They have been able to grow their business to remain a viable and cost effective 
provider of services. Essential to GenCorp is the continued presence of a financially 
viable W A L E who could be damaged by the Conrail control proceeding if their 
needs to compete in the markets are not given proper consideration. 
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GenCorp had previously voiced support of the acquisition and division of the 
Conraii by the NS and CSX and felt that overall service to our key customers that 
wiil be impacted by the acquisition should be enhanced. GenCorp still supports the 
acquisition provided that the WALE maintains their ability to compete in their 
markets. 

GenCorp supports the efforts ofthe W A L E to gain access to Chicago. This would 
provide alternative and competitive routing that would assist GenCorp in being 
competitive in markets served outside of our region and preserve the viability of the 
W A L E by access to such market 

I, Stanford D. Hagicr, declare that the foregoing is true and correct I certify that I 
am qualified and authorized to file the verified statement executed on January 6, 
1998. 

Sincerely, 

Sunfoofl D. Hagler 
Director of Purchases A Traffic 

SDH:JC 

STATE or CHIO ) 

) 
County of Stark ) 

On January 6, 1998 Stanford D. Hagler, Director of Purchases & Traffic 
signed the above. 

Notary Pialic Date 

My Cofunission Expires:_^24jl lK^ft i l | |J[W^ f 
Nodr̂ Pubic.SiMoiONo 

My CoimiMlon AugMl a, 1N8 



'Distinctively the Sesf* 
HVC Inc 
909 West Smith Road 
Medina Ohio 44256 
l330i 723-2020 
1B00-825-3939 
FAX i330i 725-2473 

January 8, 1997 

The Honorable Vernon A. Williams 
O f f i c e of the Secretary 
Surface T r a n s p o r t a t i o n Board 
A t t e n t i o n : STB Finance Docket No. 33388 
1925 K Street N.W. 
Washington, DC 20423-001 

Dear Mr. Williams: 

My name i s Tim Maegly, Vice-President and General Manager of HVC Inc I 
have been w i t h HVC f o r 20 years and have d i r e c t l e s p o n s i b U i t v i n 
determining m a t e r i a l t r a n s p o r t a t i o n . 

I would l i k e to reference: CSX Corporation and CSX Transportation 
Incorporated; N o r f o l k Southern Corporation and Nor f o l k Southern Railway 
Company-control and Operating Leases/Agreements: Con r a i l Incorporated and 
Consolidated R a i l Corporation, 
STB Finance Docket No. 33388. 

HVC IS a d i s t r i b u t o r of chemical products. Our primary business i s 
processing raw m a t e r i a l chemicals from areas a l l across the USA. A larae 
volume of our products come from the western area of the country. 

The Wheeling & Lake Erie Railroad provides HVC w i t h a v i t a l service 
of - I — ~ - ...V- w i t i i a vj.i,aj. s e r v i c e . n 

our western source chemicals are channeled through Chicago. The W & 
Most 

LE ....^.i.^^.. ^ . l i w u y i i v^iiAcago. i n e W S Le 
could provide a competitive and e f f i c i e n t route from Chicago t o our Medina Ohio f a c i l i t y . 

The long term v i a b i l i t y of our business depends on a sound and competitive 
r a i l c a r r i e r . We need t o have the a b i l i t y of W 4 LE to secure a Chicago 
access. I also b e l i e v e t h i s w i l l make the W 4 LE a stronger and more 
v i a b l e business which i n the long run, w i l l be healthy f o r our community. 

Sincerely, 

Tim Maegly, 0^ ^ 
Vice President/General Manager 

TFM:ab 

aigrwd this inn—nt on January 8, 1996. / / - / J ^ SI 
I verify that Tia Haagly, Vice PrMidant/GamraX. Hanagw C M f< 

CINCINNATI • LAWRENCEBURG • LUDLOW tafeofCWo 
AN ELLIS A EVERARD GROUP COMPANY ^ w W r n w - ^.«rt» 29,19M 



January 6. 1998 

»ON«i.O *l ««US£ 
VICE POES'DENT MARKETING 

The Honorable Vemon A, Williams 
Office of'the Secretary 
Surtace Transportation Board 
Attention STB Finance Docket No. 33388 
1925 K Street NW 
Washington. DC .10423-001 

Reference: CSX Corporation and CSX Transportation Incorporated: Norfolk Southem 
Corporation and Norfolk Railway Company - Control and Operating Leases/Agreements; 
Conrail Incorporated and Consolidated Rail Corporation. STB Finance Docket No 
33388. 

Dear Mr Williams: 

1 am Ronald W. Kruse, Vice President/Marketing for National Lime & Stone 
Company 1 have been in my present position for over 20 \ears and am responsible for 
overseeing the Sales and .Marketing efforts, including some direct selling. 

Our Company is in both the construction aggregates and industrial minerals, 
particularly for the Glass Industry, businesses We arc served by the Wheeling & Lake 
Erie Railway Company from our Carey, Ohio location. 

I support W&LE gaining access to Chicago for primarily two reasons. First, it 
would provide fcr u.< altemative routing to Chicago markets and it would also help 
preserv e Uie viability of the W&LE which we desperately need to serve our other 
construction aggregates markets. 

Thank you for your attention to this request. 

Very truly 

R W. Kruse 
RWK/jg 

/ ) Sworn to and subscribed in my presence this c,ay of Januarv. 1998 by 

Notary Public 
.'ucr: ::::A;,ze:i 

M 'oiKc, iTAri or OHIO 
My Coaai i i ien E i » » n iwM J , 1991 

THE NATIOXAL UME *X0 STOM COMPANY P 0 BOX m flNOlAv OHIO 4S«$ OlJO 41»(422 AMI FAX 4t9/«2 J«52 



Thoma* G Murdough. Jr 
P'enoeni 

January 7, 1998 

The Honorable Vernon A. Williams 
Office of the Secretary 
Surface Transportation Board 
Attention: STB Finance Docket No. 33388 
1925 K Street, NW 

Washington, DC 20423 

REFERENCE: STB Finance Docket No. 33388 

Dear .Mr. Williams, 
As the president of an Ohio manufacturing company which employs 
approximately 1,000 people. I am writing to ycu to express my concerns with 
regard to the CSX Corporation and CSX Transportation Incorporated, the 
Norfolk Southern Corporaiion and Norfolk Southern Railway Company 
Control and Operating Leases and Agreements, and Conrail Incorporated 
and Consolidated Rail Corporation, STB Finance Docket No. 33388. 

In the 28 combined years as the president of The Step2 Company and 
former president of The Little Tikes Co.-both manufacturers of plastic 
consumer products-rail service has been a vital means in transporting not 
only the plastic resin used in the manufacturing process, but also in moving 
the finished product from our plants to our various customers' retail 
distribution centers. 

Because the Wheeling & Lake Erie Railway Co. provides essential rail 
service to our company. I support their gaining access to Chicago because it 
will provide us altemative and competitive routing, and assure fair rate 
competition among the railway companies who offer service to Chicigo. 
Most importantly, granting them access to Chicago will preserve the viability 
of the Wheeling & Lake Erie Railway Co. 

Thank you for considenng my comments. 

, Sworn to before ac and mig"'td In mf 
Sincerely, presence thle 7th day of January 1998. 

Thomas G. .Murdough, Jr. \ itotary^^lii(^it«te of Ohio 
President ) (Resident County - SuMlt) 

Ti« 9 f p 2 Cor pany lOOULAtf'Ora MuOson Road PC Bo« 2*t2Str—ltt>oio_Ot 
• (2161656 0440 A F a « ( 2 1 6 i 6 # | * " 
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United States 
Ceramic Tile Gmipany 

January 9, 1996 

The Honorable Vernon A. Williams 
Office of the Secretary 
Surface Transportation Board 
Attn: STB Finance Docket No. 33388 
1925 K Street, NW 
Washington, DC 20423-001 

Dear Mr. Williams: 

iit: ?omp:iy'- I'ha;e'̂ :̂ d't̂ L'"'"̂ '''"̂ ?" ""̂^̂'̂  ^̂^̂^ 
v̂ uiiiî anjr. i nave neld this position for eleven Mil 

responsible for all purchasing aSd xnbound°?r:lg^r„Uiln':rcompany" 
fn'^h"^ M*'*̂*̂  Ceramic Tile i s the third largest ceramic t i l e producer 
short l i ^ e J f . f ' ^ ' ^ f - "f^^/heeling and Lake Erie Rai 1 road L'^oCr 
short line hauler at our plant in East Sparta, Ohio. 

r̂ tr?£rcrgr?sr̂Se'*J:rJi:?nr?ei:s;ŝ "* -̂ '̂ -̂  ^̂-̂^̂^ 
ra\°::^%*i:ff\%^^r:,;°U-L:''^' "̂ ^̂  •'̂ ^̂ '̂ ^̂  competition and 
shiDm!i?ir*hJ ""^ of Chicago would then entertain intermodal 
shipments because of the reduced transit time.. 
i J j i a J I f ' ! w f ^ ? * viability of Wheeling and Lake Erie as an 
integral short line hauler which emphasizes customer service. 

Thank you for this opportunity to express my concern. 

2) 

3) 

Sincerely, 

Daniel R. Spadafor*^ 
Purchasing Manager 

P.O. • » 3M • 10233 SwidyvMt M W • E M I t p M . OH 

SHARELLE J.^tLLER 
Notary Public, State of Ohio 

lily Co»"jnission Expires Jan. 24.2001 

• fAX 33aMM374 
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n.<9o. Ome tarn 
* »Z4».toeo 

January 9. 199C 

i he Honorabit V«mon A. Williams 
cmea of tha Saeratary 
Surfaca Tranaportation Board 
Attention: STB Flninca Docket No. 33368 
1925 K Street, NW 
Waahington. DC 20423-001 

Dear Mr. Wllliamt; 

My name ia Anthony R. Fedenci, and I am Traffic Manager for Owena Coming in 
~3lado. Ohio. I have 20 years axpertance «t Owens Corning where my duties have 
.-.eluded rate negotiation and equipment leasing for 21 of our 52 production facilities 
'•ocated in the United Statee. 

').'mn9 Coming is a manufacturer of high quality flbargtaaa insulation material and 
ĉfing shinglea. Owena Coming has a large manufacturing plant in Medina. Ohio 

;>erved by the Wheeling and Laice Erie Railway. Tha Wheeiing and Uke Erie Railway 
provides esaential rail aen̂ ioe to thia important plant. 

I •jndefstand ftom the aboveHnentioned Finance Docket filing, the Wheeling and Lake 
r̂ie Railway is requesting haulage nghts with underlying traduge righto into Chicago. 

A lowing the Wheeling and Lake Erie Railway access to Chicago would be beneffcial to 
Owf ns Coming. Thia wouid allow for an altemative route aa well as a competitive route 
Tto and out of the Chioago area. Because the Wheeiing and Lake Erie provides an 
si*antiii aervioe for our raw matenals via the Chicago gateway, the Wheeling and 
Laî e Erie Railway would be a competitive alternative. 

We ask the Board to grant this requeat to the Wheeling and Lake Erie Railway. Thank 
you for your oeriaideratien, 

Sinoerely, 

Anthony R. Federlo 
Traffic Manager, 
Production Materteia 
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