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BEFORE THE
SURFACE TRINSPORTATION BOARD

FINANCE DOCKET NO. 33388
CSX CORPORATION AND CSX TRANSPORTATION, INC.,
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY
-- CONTROL AND OPERATING LEASES/AGREEMENTS --
CONRAIL, INC. AND CONSOLIDATED RAIL CORPORATION

FINANCE DOCKET NO. 33388 (SUB-NO. 80)

RESPONSIVE APPLICATION OF
WHEELING & LAKE ERIE RAILWAY COMPANY

WLE-10

REQUEST TO CLARIFY AND FOR FURTHER INSTRUCTION
OF RESPONSIVE APPLICANT
WHEELING & LAKE ERIE RAILWAY COMPANY

COMES NOW the Wheeling & Lake Erie Railway Company

(W&LE) and requests the Board to intervene to clarify, provide

further instruction to the parties, and confirm the scope of the

protective conditions that the Board first discussed and set

forth as a remediation package at page 109 of STB Finance Docket

No. 33388, CSX Corporation, et al. --Control and Operating

(Decision No. 89)

L
(Served July 23, 1998).' Further, W&LE requests that the Board

3 Hereafter, this decision will be referred to as

"Decision No. 89."




ensure that these conditions are given their intended
effectiveness as that intent is expressed at page 109 of Decision
No. 89, and as reaffirmed at page 78 of Decision No. 96 (served

October 19, 1998). W&LE tenders the following proposal and

request for clarification in accordance with Ordering Paragraph

68 of Decision No. 89.

I. INTRODUCTION AND BACKGROUND

This filing constitutes W&LE’s tenth formal submission
to the Board in STB Finance Docket No. 33388, and its second
since the Board’s issuance of Decision No. 89. As the Board is
well aware, W&LE filed a responsive application requesting a
series of protective conditions designed to ameliorate the
adverse impact of the proposed Transaction? upon W&LE, its
shippers, and the region it serves. In Decision No. 89, the
Board -- (1) expressed serious concern as to the impact of the
Transaction on W&LE’s long-term financial viability; (2)
determined that W&LE would face "heavy losses" as a result of the
Transaction; and (3) concluded that it was therefore necessary
for the Board to impose protective conditions in favor of W&LE,
crafted by the Board not only to preserve the essential services
that W&LE provides, but also to protect W&LE’s competitive and

strategic importance as a regional carrier in highly

s W&LE uses the term "Transaction" to signify the series
of railroad transactions encompassed in STB Finance Docket No.
33388 (including various "Sub-No." components), and as approved
and conditioned by the Board.




industrialized areas of Ohio, Pennsylvania, and West Virginia.

Subsequently, in its Decision No. 96, the Board again recognized

that the diversion impact on W&LE would be substantial and would
threaten W&LE’'s future viability. Board reaffirmed its intent to
give W&LE access to additional traffic sufficient to ensure that
it can continues to provide essential services post-Transaction.

See, Decision No. 96 at 18.

The protective conditions extended to W&LE in Decision
No. 89 are contained in that decision’s Ordering Paragraph 68,

which reads as follows:

68. In STB Finance Docket No 33388 (Sub-No. 80), the
responsive application filed by W&LE is granted in
part and denied in part. As indicated in the
decision, applicants® must (a) grant W&LE overhead
haulage or trackage rights access to Toledo, with
connections to (the Ann Arbor Railroad ("AA")) and
other railroads at Toledo, (b) extend W&LE’'s lease
at, and trackage rights access to, NS’ Hurcn Dock
on Lake Erie, and (c¢) grant W&LE overhead haulage
or trackage rights to Lima, OH, with a connection
to (the Indiana and Ohio Railway ("IORY")) at
Lima. Applicants and W&LE must attempt to
negotiate a solution with regard to these matters;
and, if negotiations are not fully successful, may
submit separate proposals no later than October
21, 1998. Further, applicants and W&LE must
attempt to negotizte an agreement concerning
mutually beneficial arrangements, including
allowing W&LE to provide service to aggregate
shippers or to serve shippers along CSX’s line
between Benwood and Brooklyn Junction, WV, and to
inform us of any sfuch arrangements reached.

. "Applicants" as used throughout this pleading, and as
used by the Board in the context of this quote, signifies CSX
Corporation and CSX Transportation, Inc. (which will be referred
to hereafter and collectively as "CSX") and Norfolk Southern
Corporation and Norfolk Southern Railway Company (which will be
referred to hereafter and collectively as "NS").
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Over the past 90 days since Decision No. 89 was served,

the parties have engaged in extensive and largely productive

negotiations concerning numerous aspects of the Board’s order.
Among those areas where the parties have persevered and reached
an accord are the designation of the trackace rights routes over
which W&LE would be able to reach Toledo and Lima (including the
charges and related arrangements). W&LE representatives have met
with representatives of NS and CSX, and W&LE has inspected via
hi-rail vehicle the routes over which it is to reach Toledo and
Lima. W&LE and NS have agreed upon trackage rights fees for
W&LE’'s proposed Toledo trackage rights, and W&LE has engaged in
extensive discussions with CSX regarding W&LE trackage rights
operations to Lima.

Also, W&LE and NS are nearing completion of
negotiations concerning the use of certair yard trackage at NS’
Homestead Yard (Toledo) to facilitate W&LE’s planned trackage
rights operations. W&LE has made progress with NS concerning
W&LE’s continued use of the Huron Docks facilities, although it
is now apparent that the parties require some additional guidance
from the Board to bring these negotiations to a successful
conclusion.

W&LE is pleased to report that it has worked very hard
to comply with the Board’s orders and has negotiated diligently
with the applicants with the goal of reaching the necessary
arrangements to implement the Board-imposed conditions. While

W&LE is satisfied that it has made considerable progress with the




applicants on many fronts, there dc exist some areas of impasse

where further Board action is needed. Specifically, and as will
be explained more fully below, the parties fundamentally disagree
concerning W&LE’s local access to Toledo and Lima. The parties
also disagree on the appropriate terms for extension of W&LE's
lease of the Huron Docks and trackage rights to that facility.
Finally, W&LE believes (though the applicants do not) that the
Board intended for the parties to conclude arrancements that will
afford W&LE the opportunity to obtain additional traffic in aid
of its ability to continue to be able to provide essential
service -- including service to shippers on CSX’s line between
Benwood and Brooklyn Junction and to provide expanded service to
aggregace shippers in Ohio. This is especially so, since the
Board identified these as two areas that should be beneficial to
the parties and to affected shippers, including Bayer and PPG
Industries (See, Decision No. 89 at 123 and Decision No. 96 at 18
(footnote 42)) and Ohio-based aggregate shippers (See, De<ision
No. 89 at 111).

Clearly, the parties have endeavored to complete
negctiations on those subjects where the Board’s mandates are
unambiguous. However, where the Board’s directions to the
parties are unclear, the parties disagree fundamentally on the
meaning and intent of the Board’s instructions as they are
contained at page 109 and Ordering Paragraph No. 68 of Decision
No. 89. Specifically, the parties disagree as to the scope of

W&LE’'s access to Toledo and Lima, upon which the viability of the







