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DECISION NO. 54

AGENCY: Surface Transportation Board.

ACTION: Decision No. 54; Notice of Acceptance of Responsive Applications and Related
Filing.

SUMMARY: The Board is accepting for consideration the responsive applications filed: by
New York State Electric and Gas Corporation (NYSEG) in STB Finance Docket No. 33388
(Sub-No. 35); jointly by Elgin, Joliet & Eastern Railway Company, Transtar, Inc., and | & M
Rail Link, LLC, in STB Finance Docket No. 33388 (Sub-No. 36);' by Livonia, Avon &
Lakeville Railroad Corporation (LAL) in STB Finance Docket No. 33388 (Sub-No. 39): by
Wisconsin Central Ltd. (WCL) in STB Finance Docket No. 33388 (Sub-No. 59); by Bessemer
and Lake Erie Railroad Company (BLE) in STB Finance Docket No. 33388 (Sub-No. 61): by
[llinois Central Railroad Company (IC) in STB Finance Docket No. 33388 (Sub-No. 62), by R.J.
Corman Railroad Company/Western Ohio Line (RJCW) in STB Finance Docket No. 33388
(Sub-No. 63); jointly by (i) the State of New York, acting by and through its Department of
Transportation (NYDOT), and (ii) the New York City Economic Development Corporation
(NYCEDC) in STB Finance Docket No. 33388 (Sub-No. 69);? jointly by the Belvidere &
Delaware River Railway (BDRV) and the Black River & Western Railroad (BRW) in STB
Finance Docket No. 33388 (Sub-No. 72), by New England Central Railroad, Inc. (NECR), in
STB Finance Docket No. 33388 (Sub-No. 75); by Indiana Southern Railroad, Inc. (ISRR), in
STB Finance Docket No. 33388 (Sub-No. 76); by Indiana & Ohio Railway Company (IORY) in
STB Finance Docket No. 33388 (Sub-No. 77); by Ann Arbor Acquisition Corporation, d/b/a Ann
Arbor Railroad (AA), in STB Finance Docket No. 33388 (Sub-No. 78); by Wheeling & Lake
Ene Railway Company (W&LE) in STB Finance Docket No. 33388 (Sub-No. 80); and jointly by
Canadian National Railway Company (CN) and Grand Trunk Western Railroad Incorporated
(GTW) in STB Finance Docket No. 33388 (Sub-No. 81). The Board is also accepting for
consideration the notice of exemption filed by GTW in STB Finance Docket No. 33388 (Sub-
No. 83). The responsive applications filed in STB Finance Docket No. 33388 (Sub-Nos. 35, 56,

" Elgin, Joliet & Eastern Railway Company and Transtar, Inc. are referred to collectively
as EJE. 1 & M Rail Link, LLC is referred to as IMRL .

* The responsive application filed jointly by NYDOT and NYCEDC purports to be filed
both in STB Finance Docket No. 33388 (Sub-No. 69) (this being the sub-number docket reserved
by NYDOT) and in STB Finance Docket No. 33388 (Sub-No. 54) (this being the sub-number
docket reserved by NYCEDC). Although there are two responsive applicants there is only one
responsive application, and we will treat this single application as if it had been filed in STB
Finance Docket No. 33388 (Sub-No. 69) only.
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39,59, 61,62, 63,69, 72,75, 76, 77, 78, 80, and 81) are responsive to the primary application
filed June 23, 1997, in STB Finance Docket No. 33388 by CSX Corporation (CSXC), CSX
Transportation, Inc. (CSXT), Norfolk Southern Corporation (N SC), Norfolk Southern Railway
Company (NSR), Conrail Inc. (CRR), and Consolidated Rail Corporation (CRC)." The noti~e of
exemption filed in STB Finance Docket No. 33388 (Sub-No. 83) is related to the responsive
application filed in STB Finance Docket No. 33388 (Sub-No. §1

DATES: The effective date of this decision is November 20, 1997. Comments regarding the
responsive filings must be filed with the Board by December 15, 1997. Rebuttal in support of
these responsive filings must be filed with the Board by January 14, 1998. Briefs (not to exceed
50 pages) must be filed with the Board by February 23, 1998.

ADDRESSES: An original and 25 copies of all comments referring to STB Finance Docket No.
33388 (Sub-No. 35), STB Finance Docket No. 33388 (Sub-No. 36), STB Finance Docket No.
33388 (Sub-No. 39), STB Finance Docket No. 33388 (Sub-No. 59), STB Finance Docket No.
33388 (Sub-No. 61), STB Finance Docket No. 33388 (Sub-No. 62), STB Finance Docket No.

3588 (Sub-No. 63), STB Finance Docket No. 33388 (Sub-No. 69), STB Finance Docket No.

3388 (Sub-No. 72), STB Finance Docket No. 33388 (Sub-No. 75), STB Finance Docket No.
33388 (Sub-No. 76), STB Finance Docket No. 33388 (Sub-No. 77), STB Finance Docket No.
33388 (Sub-No. 78), STB Finance Docket No. 33388 (Sub-No. 80), STB Finance Docket No.
33388 (Sub-No. 81), and/or STB Finance Docket No. 33388 (Sub-No. 83) must be filed with the
Surface Transportation Board, Office of the Secretary, Case Control Unit, ATTN.: STB Finance
Docket No. 33388, 1925 K Street, N.W., Washington, DC 20423-000]*

' CSXC and CSXT, and their wholly owned subsidiaries. are referred to collectively as
CSX. NSC and NSR, and their wholly owned subsidiaries, are referred to collectively as NS.
CRR and CRC, and their wholly owned subsidiaries. are referred to collectively as Conrail or
CR. CSX. NS, and Conrail are referred to collectively as the primary applicants.

* The responsive applications filed in STB Finance Docket No. 33388 (Sub-Nos. 35, 36,
39.59.61,62.63,69, 72,75 76, 77, 78. 80, and 81) and the notice of exemption filed in STB
Finance Docket No. 33388 (Sub-No. 83) “re hereinafter referred to collectively as the
‘responsive filings."

* In order for a document to be considered a formal filing, the Board must receive an
onginal and 25 copies of the document, which must show that it has been properly served on all
other parties of record. Documents transmitted by facsimile (FAX) will not be considered formal
filings and are not encouraged because they will result in unnecessarily burdensome, duplicative
processing in what has already become a voluminous record.
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In addition to submitting an original and 25 Paper copies of each document filed with the
Board, parties are also requested to submit one electronic copy of each such document. Further
details respecting such electronic submissions are provided below.

In addition, one copy of each document filed in these proceedings must be served o:: the

cretary of Transportation; the U.S. Attorney General; Administrative Law Judge Jacob
Leventhal, Federal Energy Regulatory Commission, 888 First Street, N.E., Sve 11F,
Washington, DC 20426: Dennis G. Lyons, Esq., Amold & Porter, 555 12th Street, N.W.,
Washington, DC 20004-1202 (representing primary applicants CSXC and CSXT); Richard A.
Allen, Esq., Zuckert, Scoutt & Rasenberger, LLP, Suite 600, 888 Seventeenth Street, N.W._,
Washington, DC 20006-3939 (representing primary applicants NSC and NSR); and Paul A.
Cunningham, Esq., Harkins Cunningham, Suite 600, 1300 Nineteenth Street, N.W.. Washington.
DC 20036 (representing primary applicants CRR and CRO).

In addition, one copy of all comments filed in these proceedings must be served on the
appropriate responsive applicant's representative: William A. Mullins, Esq., Troutman Sanders
LLP, 1300 I Street, N.W., Suite 500 East, Washington, D.C. 20005-3314 (representing
NYSEG); Thomas J. Litwiler. Esq., Oppenheimer Wolff & Donnelly, Two Prudential Plaza, 45th
Floor, 180 North Stetson Avenue. Chicago, IL 60601-6710 (representing EJE, IMRI , BLE., IC,
and WCL); Kevin M. Sheys, Esq., Oppenheimer Wolff & Donnelly, 1020 Nineteenth Street,
N.W., Suite 400, Washington, DC 20036-6200 ( representing LAL and RICW); William L.
Slover, Esq.. Slover & Loftus, 1224 Seventeenth Street, NW, Washington, DC 20036-3003
(representing NYDOT); Charles A. Spitulnik, Esq., Hopkins & Sutter, 888 Sixteenth Street, NW,
Washington, DC 20006 ( representing NYCEDC); Peter A. Greer. | Esq.. Thompson Hine &
Flory LLP, 1920 N Street, N.W.. Suite 800, Washington, DC 20036 (representing BDRV and
BRV/); Karl Morell, Esq., Ball Janik LLP, Suite 225, 1455 F Street, N.W.. Washington, DC
20005 (representing NECR, ISRR. IORY. and AA); Charles H. White. Jr., Esq., Galland,
Kharasch & Garfinkle, P.C.. 1054 Thirty-First Street, N.W.. Washington, DC 20007-4492
(representing W&LE); and L. John Osbomn, Sonnerischein Nath & Rosenthal, 1301 K Street,
N.W.. Suite 600 East, Washington, DC 20005 (representing CN and GTW).

In addition, one .opy of all documents filed in these proceedings must be served on al!
other persons designated parties of record on the Board's service list in STB Finance Docket No.
33388. See the service list aitached to Decision No. 2] (served August 19, 1997), as modified in
Decisiza No. 27 (served September 8, 1997). and as further modified in Decision No. 43 (served
October 7, 1997).¢

* Members of the United States Congress and Governors are not parties of re~ord and
theiefore need not be served with copies of filings, unless any such Member or Governor is
designated as a party of record. See Decision No. 12 (served July 23, 1597, and published that

(continued...)
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FOR FURTHER INFORMATION CONTACT: Julia M. Farr, (202) 565-1613. [TDD for the
hearing impaired: (202) 565-1695.]

SUPPLEMENTARY INFORMATION: In the primary application filed with the Board on

June 23, 1997, primary applicants CSXC, CSXT, NSC, NSR, CRR. and CRC seek approval and
authorization under 49 U.S.C. 11321-25 for: (1) the acquisition by CSX and NS of control of
Conrail; and (2) the division of the assets of Conrail by and between CSX and NS. In various
related filings also filed June 23, 1997, the primary applicants seek related relief contingent upon
approval of the primary application. In Decision No. 12, the Board accepted for consideration
the primary application and the various related filings, and directed that responsive applications
be filed by October 21, 1997.

RESPONSIVE FILINGS: CONDITIONS REQUESTED. In STB Finance Docket
No. 33388 (Sub-No. 35), NYSEG seeks: (1) on behalf of NSR.” or a third-party carrier suitable
to NYSEG, trackage rights over the CRC lines between Buffalo. NY. and NYSEG's Kintigh
Station; specifically, from the Niagara Branch MP 19.0 (CP-21)* to the Tuscarora Wye, for
approximately 4,200 feet, to Lockport Branch MP 59.6 (CP-69) to the connection with Somerset
Railroad Corporation at Lockport Branch MP 58.8 (CP-59) (a total distance of approximately
11.2 miles):® or (2) on behalf of CSXT, or a third-party carrier suitable to NYSEG. trackage
rights over the CRC lines between Buffalo, NY. and NYSEG's Milliken, Goudey. and Greenidge
plants: specifically, from Chicago Line MP 1.7 (CP-DRAW) over the Bison Running Tra.k to

°(...continued)
day in the Federal Register at 62 FR 39577). slip op. at 19, 62 FR at 39588.

" If exercised by NSR. modification of NSR's trackage rights over CSXT and New York
Central Lines LLC (NYC), as shown on pp. 220-52 and 329-35 of Volume 8B of the primary
application, would also be required to eliminate any restrictions contained therein that would
prevent transportation to NYSEG's Kintigh Station, including, but not confined to. limitations
against interchanging with, or operating over, property of Somerset Railroad Corporation.

" Milepost is abbreviated MP. Control point is abbreviated CP.

" If exercised by a third-party carrier, these rights would include ful' access over: The
Chicago Line between CP-2 and FW Tower (CP-437) and the Belt Line Branch owned by NYC
and operated by CSX between the connection at FW Tower (CP-437), Buffalo, NY, at or near
MP 0.0. and ihe connection with the Niagara Branch (CP-1) at or near MP 7.2, and the Niagara
Branch operated by CSX between the connection with the Belt Line Branch, at or near MP 7.5,
‘and 10" Tuscarora Wye to CP-69 at MP 69.6 of the Lockport Branch to MP 58.8 (CP-59) and
connection track to MP 0.0 of the Somerset Railroad Corporation. This would cover a total

-~ -

distance of approximately 33.2 miles.







