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Honorable Vernon A. Williams nttice of the e
Secretary
Surface Transportation Board
1925 K Street, N.W.
Suite 700
Washington, D.C. 20423

Re:

orfolk Soutnern Railway
Company--Control and Oper=*:ng Leases/Agreements--
Conrail Inc. and Consolidated Rail Corporation
Atbitration Review)

Dear Mr. Williams:

I enclose for fiiinig in the above-referenced proceeding the original and ten copies of
the Joint Reply To The Motion Of The International Association Of Machinists And Aerospace
Workers For Expedited Action On Its Previously Filed Request For A Stay.

Thank you for your attention.

Sincerely,

Jeffrey S. Berlin
Attorney for Norfolk Southern
Railway Company

Enclosures
cc:  Joseph Guerrieri, Jr.

Richard S. Edelman
Donald F. Griffin
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CSX CORPORATION AND CSX TRANSPORTATION, INC', 55"

NORFOLK SOUTHERN CORPORATION AND -,
NORFOLK SOUTHERN RAILWAY COMPANY /' [ .
—CONTROL AND OPERATING LEASES/AGREEMENTS—
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION
(ARBITRATION REVIEW)

JOINT REPLY TO THE MOTION OF
THE INTERNATIONAL ASSOCIATION OF MACHINISTS
AND AEROSPACE WORKERS FOP. EXPEDITED

ACTION ON ITS PREVIOUSLY-FILED REOUEST FOR A STAY

The International Assoc:ation of Machinists and Aerospace Werkers ("IAM") has
asked the Board for "expedited action” on IAM's pending request for a stay in this arbitration review
proceeding. IAM's stay request has no more merit now than when it was presented as part of IAM'’s
February 12, 1999 petition for review of the New York Dock arbitration award rendered by neutral
referee William E. Fredenberger, Jr. IAM's challenge to the Fredenberger Award involves only 40
Conrail employees - 33 roadway equipment repairmen who work at Conrail's Canton, Ohio Roadway
Equipment Repair Shop and are represented by the Brotherhood of Maintenance of Way Employes
("BMWE"), and seven traveling roadway equipment repairmen, represented by IAM.

Norfolk Southern Railway Company ("NSR"), CSX Transportation, Inc. ("CSXT"),
and Consolidated Rail Corporation ("Conrail") (collectively, "the railroads") replied to IAM's stay

request on February 22, 1999, and to IAM's petition for review on March 4, 1999. IAM's current




motion adds nothing to its initial pleadings. All of the grounds for denying IAM's requests for relief

the railroads previously set out apply with equal or greater force today.'

IAM premises its April 29, 1999 motion on an Apri! 22, 1999 letter sent by the
railroads to the labor organizations that are parties to the arbitrated implementing agreement adopted
by referee Fredenberger. The April 22, 1999 letter (reproduced as Exhibit 1 to IAM's motion) is one
of three notices served by the railroads pursuant to the arbitrated implementing agreement in
preparation for consolidation of roadway equipment repair functions in connection with the imple-
mentation of the Conrail transaction on June 1, 1999. The letter advises the labor organizations that
certain Conrail-owned equipment, machinery, parts, tools, and surplies will be moved from Conrail's
Canton Shop on or after April 29, 1999. The other two notices, also dated April 22, 1999, concern
the advertising of prospective NSR and CSXT equipment repair positions to Conrail employees
currently working at Canton (and to field roadway mechanics allocated to CSXT), who are being
given an opportunity to bid on the positions using their Conrail seniority. The new NSR and CSXT
positions will not be filled, and no employees will be required to relocate, until June 1, 1999.

These preparations lend no urgency to IAM's pending petition for review and stay
request. IAM's only challenge to the arbitrated arrangements governing the consolidation of shop
functions concerns the manner in which certain BMWE-represented employees who transfer to NSR's
Charlotte, North Carolina Roadway Shop will be integrated into the IAM seniority rosters at

Charlotte. IAM has never disputed the railroads' right to effect the consolidation of shop functions

’ BMWE also filed a petition for review and a petition for a stay of the Fredenberger Award.
As we advised the Board by letters dated March 24, 1999, the railroads have reached agreements
with BMWE, subject to ratification by the union's membership, that resolve BMWE's challenges to
the Fredenberger Award. BMWE has advised the railroads that it expects to complete the ratification
process next week. Upon ratification, pursuant to the terms of the settlement, BMWE will withdraw
its pending petitions.
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on NSR and CSXT. 1AM just complains that some transfer-ing Canton employees (approximately
33) will be "dovetailed” onto the IAM roster at Charlotte rather than, as iAM proposed, being piaced
at the bottom of the roster. And IAM complains about the adequacy of the negotiations prior to the
arbitration. 1AM has shown no likelihood of prevailing on the merits of either challenge. As NSR
explained in its reply to IAM's petition for review (at 10-12), the referee considered and rejected
IAM's challenges to the adequacy of the negotiations and IAM's proposal to place transferring Canton
employees at the bottom of the IAM seniority roster. Both were determinations well within the
jurisdiction of a New York Dock referee, and IAM has shown no reason for the Board to second-
guess the referee's findings. See

Rail Corp., et al., Finance Docket No. 32760 (Sub-No. 33), served April 30, 1999 ("UP/SP Stay

Denial"), slip op. at 3 ("[t]ypically the Board defers to an arbitrator's determination regarding the

manner of integrating seniority”; denying request for stay).?

1AM falsely asserts that expedited consideration is warranted to address a "serious
legal question” as to whether the referee exceeded his authority by supposedly "extinguishing” IAM's
representation rights with respect to certain Conrail employees allocated to NSR. Motion at 2. In
fact, as NSR has previously shown, there is no such issue. NSR Reply to Petition, at 8-9. Everyone

-- including the referee (Award at 17)) -- agrees that questions of representation are committed

2 NSR cannot simply settle the seniority integration matter with IAM alone. NSR would have
to obtain BMWE's consent before modifying the implementing agreement to place the transferring
machinists at the bottom of the Charlotte seniority roster rather than integrating their seniority on a
dovetailed basis, as referee Fredenberger found was appropriate. Moreover, there would be no
principled basis for settling with IAM on terms that would treat employees who transfer to Charlotte
as machinists differently from employees who transfer as electricians, sheet metal workers, shop
laborers, carmen, or boilermakers/blacksmiths. Under the Fredenberger Award, all the employees
transferring in those five crafts will be dovetailed, like the machinists, onto the applicable seniority
rosters; none of the unions representing NSR employees in those five crafts has sought Board review
of the Fredenberger Award.
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exclusively to the National Mediation Board. The referee and the STB have no say in the matter.
What the Fredenberger Award does do is determine the labor agreement that will apply to NSR-
allocated maintenance of way employees and to the work of traveling equipment repairmen on the
NSR-allocated properties. The arbitrated implementing agreement provides that those employees and
opaaﬁomwiﬂbegovawdbyaBMWEmeManaﬂyappﬁamNSR’s"NW—Wabuh’
properties. meofdnwemﬁpnmrepdmmwhomdlowedwNSRmd
will work under the terms of the NW-Wabash/BMWE agreement beginning on Day One.

IAM's representation of those seven Conrail employees gives IAM standing to chal-
lenge the arbitrated arrangement governing those employees. But that challenge is not properly
addressed to questions of representation, which have no place in this forum. Nothing that has
happened since February -- least of all the railroads' April 22, 1999 notices, which have nothing to

IAM's pending petition and stay request.
IAM’s petition for review and petition for stay raise no issues at all with respect to
CSXT, Conrail or the Shared Assets Areas. IAM does not challenge the seniority arrangements and
labor agreement that will govern IAM-represented employees allocated to CSXT. Nor does IAM
assert that any supposed "representation” issue exists with respect to employees who are allocated
to CSXT or retained by Conrail.
It is outrageous for IAM to ask the Board to stay the entire Fredenberger Award --

which covers more than 3,000 Conrail employees -- on the asserted basis of a complaint that pertains

to only seven of those employees. 1AM falz:ly contends, as it did in its initial stay request (at 18),

that implementation of the Fredenberger Award "will result in widespread relocations and displace-

ments that will be impossible to unscramble at a later date." Motion at 3. In fact, as we showed
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