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Honorable Vernon A. Williams nttice of the e
Secretary
Surface Transportation Board
1925 K Street, N.W.
Suite 700
Washington, D.C. 20423

Re:

orfolk Soutnern Railway
Company--Control and Oper=*:ng Leases/Agreements--
Conrail Inc. and Consolidated Rail Corporation
Atbitration Review)

Dear Mr. Williams:

I enclose for fiiinig in the above-referenced proceeding the original and ten copies of
the Joint Reply To The Motion Of The International Association Of Machinists And Aerospace
Workers For Expedited Action On Its Previously Filed Request For A Stay.

Thank you for your attention.

Sincerely,

Jeffrey S. Berlin
Attorney for Norfolk Southern
Railway Company

Enclosures
cc:  Joseph Guerrieri, Jr.

Richard S. Edelman
Donald F. Griffin
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CSX CORPORATION AND CSX TRANSPORTATION, INC', 55"

NORFOLK SOUTHERN CORPORATION AND -,
NORFOLK SOUTHERN RAILWAY COMPANY /' [ .
—CONTROL AND OPERATING LEASES/AGREEMENTS—
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION
(ARBITRATION REVIEW)

JOINT REPLY TO THE MOTION OF
THE INTERNATIONAL ASSOCIATION OF MACHINISTS
AND AEROSPACE WORKERS FOP. EXPEDITED

ACTION ON ITS PREVIOUSLY-FILED REOUEST FOR A STAY

The International Assoc:ation of Machinists and Aerospace Werkers ("IAM") has
asked the Board for "expedited action” on IAM's pending request for a stay in this arbitration review
proceeding. IAM's stay request has no more merit now than when it was presented as part of IAM'’s
February 12, 1999 petition for review of the New York Dock arbitration award rendered by neutral
referee William E. Fredenberger, Jr. IAM's challenge to the Fredenberger Award involves only 40
Conrail employees - 33 roadway equipment repairmen who work at Conrail's Canton, Ohio Roadway
Equipment Repair Shop and are represented by the Brotherhood of Maintenance of Way Employes
("BMWE"), and seven traveling roadway equipment repairmen, represented by IAM.

Norfolk Southern Railway Company ("NSR"), CSX Transportation, Inc. ("CSXT"),
and Consolidated Rail Corporation ("Conrail") (collectively, "the railroads") replied to IAM's stay

request on February 22, 1999, and to IAM's petition for review on March 4, 1999. IAM's current




motion adds nothing to its initial pleadings. All of the grounds for denying IAM's requests for relief

the railroads previously set out apply with equal or greater force today.'

IAM premises its April 29, 1999 motion on an Apri! 22, 1999 letter sent by the
railroads to the labor organizations that are parties to the arbitrated implementing agreement adopted
by referee Fredenberger. The April 22, 1999 letter (reproduced as Exhibit 1 to IAM's motion) is one
of three notices served by the railroads pursuant to the arbitrated implementing agreement in
preparation for consolidation of roadway equipment repair functions in connection with the imple-
mentation of the Conrail transaction on June 1, 1999. The letter advises the labor organizations that
certain Conrail-owned equipment, machinery, parts, tools, and surplies will be moved from Conrail's
Canton Shop on or after April 29, 1999. The other two notices, also dated April 22, 1999, concern
the advertising of prospective NSR and CSXT equipment repair positions to Conrail employees
currently working at Canton (and to field roadway mechanics allocated to CSXT), who are being
given an opportunity to bid on the positions using their Conrail seniority. The new NSR and CSXT
positions will not be filled, and no employees will be required to relocate, until June 1, 1999.

These preparations lend no urgency to IAM's pending petition for review and stay
request. IAM's only challenge to the arbitrated arrangements governing the consolidation of shop
functions concerns the manner in which certain BMWE-represented employees who transfer to NSR's
Charlotte, North Carolina Roadway Shop will be integrated into the IAM seniority rosters at

Charlotte. IAM has never disputed the railroads' right to effect the consolidation of shop functions

’ BMWE also filed a petition for review and a petition for a stay of the Fredenberger Award.
As we advised the Board by letters dated March 24, 1999, the railroads have reached agreements
with BMWE, subject to ratification by the union's membership, that resolve BMWE's challenges to
the Fredenberger Award. BMWE has advised the railroads that it expects to complete the ratification
process next week. Upon ratification, pursuant to the terms of the settlement, BMWE will withdraw
its pending petitions.
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on NSR and CSXT. 1AM just complains that some transfer-ing Canton employees (approximately
33) will be "dovetailed” onto the IAM roster at Charlotte rather than, as iAM proposed, being piaced
at the bottom of the roster. And IAM complains about the adequacy of the negotiations prior to the
arbitration. 1AM has shown no likelihood of prevailing on the merits of either challenge. As NSR
explained in its reply to IAM's petition for review (at 10-12), the referee considered and rejected
IAM's challenges to the adequacy of the negotiations and IAM's proposal to place transferring Canton
employees at the bottom of the IAM seniority roster. Both were determinations well within the
jurisdiction of a New York Dock referee, and IAM has shown no reason for the Board to second-
guess the referee's findings. See

Rail Corp., et al., Finance Docket No. 32760 (Sub-No. 33), served April 30, 1999 ("UP/SP Stay

Denial"), slip op. at 3 ("[t]ypically the Board defers to an arbitrator's determination regarding the

manner of integrating seniority”; denying request for stay).?

1AM falsely asserts that expedited consideration is warranted to address a "serious
legal question” as to whether the referee exceeded his authority by supposedly "extinguishing” IAM's
representation rights with respect to certain Conrail employees allocated to NSR. Motion at 2. In
fact, as NSR has previously shown, there is no such issue. NSR Reply to Petition, at 8-9. Everyone

-- including the referee (Award at 17)) -- agrees that questions of representation are committed

2 NSR cannot simply settle the seniority integration matter with IAM alone. NSR would have
to obtain BMWE's consent before modifying the implementing agreement to place the transferring
machinists at the bottom of the Charlotte seniority roster rather than integrating their seniority on a
dovetailed basis, as referee Fredenberger found was appropriate. Moreover, there would be no
principled basis for settling with IAM on terms that would treat employees who transfer to Charlotte
as machinists differently from employees who transfer as electricians, sheet metal workers, shop
laborers, carmen, or boilermakers/blacksmiths. Under the Fredenberger Award, all the employees
transferring in those five crafts will be dovetailed, like the machinists, onto the applicable seniority
rosters; none of the unions representing NSR employees in those five crafts has sought Board review
of the Fredenberger Award.
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exclusively to the National Mediation Board. The referee and the STB have no say in the matter.
What the Fredenberger Award does do is determine the labor agreement that will apply to NSR-
allocated maintenance of way employees and to the work of traveling equipment repairmen on the
NSR-allocated properties. The arbitrated implementing agreement provides that those employees and
opaaﬁomwiﬂbegovawdbyaBMWEmeManaﬂyappﬁamNSR’s"NW—Wabuh’
properties. meofdnwemﬁpnmrepdmmwhomdlowedwNSRmd
will work under the terms of the NW-Wabash/BMWE agreement beginning on Day One.

IAM's representation of those seven Conrail employees gives IAM standing to chal-
lenge the arbitrated arrangement governing those employees. But that challenge is not properly
addressed to questions of representation, which have no place in this forum. Nothing that has
happened since February -- least of all the railroads' April 22, 1999 notices, which have nothing to

IAM's pending petition and stay request.
IAM’s petition for review and petition for stay raise no issues at all with respect to
CSXT, Conrail or the Shared Assets Areas. IAM does not challenge the seniority arrangements and
labor agreement that will govern IAM-represented employees allocated to CSXT. Nor does IAM
assert that any supposed "representation” issue exists with respect to employees who are allocated
to CSXT or retained by Conrail.
It is outrageous for IAM to ask the Board to stay the entire Fredenberger Award --

which covers more than 3,000 Conrail employees -- on the asserted basis of a complaint that pertains

to only seven of those employees. 1AM falz:ly contends, as it did in its initial stay request (at 18),

that implementation of the Fredenberger Award "will result in widespread relocations and displace-

ments that will be impossible to unscramble at a later date." Motion at 3. In fact, as we showed
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previously (Joint Reply at 7), very few muintenance of way employees will be required to relocate in
connection with the initial implementation of the Conrail transaction, and all of those employees are
represented by BMWE (which has not challenged their relocation). The seven IAM-represented
traveling equipment repa: ‘men will not be required to relocate. Rather, they will become NSR

employees, will be dovetailed onto new NSR repairmen rosters, znd will continue to perform (under
a different labor agreement) the same kind of work that they perform today. In any event, any losses
suffered by IAM-represented employees who will be involved in the implementation would not be
“irreparable” 50 as to warrant a stay under the Board's established standards. See Joint Reply at 6-7.
Changes in labor agreements or seniority ros‘ers could be reversed, and any intervening economic
losses could be remedied after the fact in the highly unlikely eve:t that the Board were later to grant

The railroads’ and the public's interests also must be considered. The passage of time
has not strengthened the merits or urgency of IAM's appeal, but it has increased the damace that a
stay order would cause. The railroads are now only weeks away from the June 1, 1999 Closing Date.
The railroads have completed necessary preparations to employ and manage their new maintenance
of way workforces and to consolidate maintenance of way operations on their expanded systems in
the manner permitted by the Fredenberger Award. A stay of the Fredenberger Award at this juncture
would impose enrmous operational difficulties and frustrate our efforts to effect a smooth transition
in employment and operations on Day One. See UP/SP Stay Denial, slip op. at 4.




CONCLUSION
Fordlofdwfmegoingmwm,mdford\cmmuuedinﬂnnikoads'previom
rq)ﬁatolAMspeﬁﬁonﬁxwviewmqumfoumyinﬂﬁsprowedhls. the Board should deny
IAM's motion for expedited consideration of its February 12, 1999 stay request, and should deny the

stay request.

Respectfully submitted,

Jeffrey S. Berlin
Krista L. Edwards
Mark E. Martin
SIDLEY & AUSTIN
1722 Eye Street, N'W.

Washington, D.C. 20006
(202) 735-8178

Jeffrey H. Burton

NORFOLK SOUTHERN CORPORATION
Three Commercial Place
Seventeenth Floor

Norfolk, VA 23510-9241

(757) 629-2633

Counsel for Norfolk Southern
Railway Company

MM é. M,Jﬂ/\.ﬁﬁ

John B. Rossi, Jr.

CONSOLIDATED RAIL CORPORATION
2001 Market Street 16-A
Philadelphia, PA 19101-1416

(215) 209-4922

Counsel for Consolidated Rail Corporation

Dated: April 30, 1999

MG'M‘L/M

Ronald M. Johnson

Amy B. Saunders

AKIN, GUMP, STRAUSS, HAUER & FELD, L.L.P.
1333 New Hampshire Ave., NW.

Suite 400

Washington, D.C. 20036

(202) 887-4114

Nicholas S. Yovanovic

CSX TRANSPORTATION, INC.
500 Water Street J150
Jacksonville, F7 32202
(904) 359-1244

Counsel for CSX Transportation, Inc.
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Joseph Guerrier,, Jr.

Debra L. Willen

Guerrieri, Edmond & Clayman, P.C.
1331 F Street, N.W., Suite 400
Washington, D.C. 20004

Richard S. Edelman

O'Donnell, Schwartz & Anderson, P.C.
1900 L Street, N.W., Suite 707
Washington, D.C. 20036

Donald F. Griffin

Brotherhood of Maintenance of Way Employes
10 G Street, N.W., Suite 460

Washington, D.C. 20002

Jefirey S. Berlin
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March 29, 1999

e e Seoretary
Honorable Vernon A. Williams Office of the

Secretary

Surface Transportation Board MAR 30 1999
1925 X Street, N'W. Part of
Suite 715

Washington, D.C. 20423

Re:  Finance Ddcket No. 33388 (Sub-No 88)

tion and CSX Transportation, Inc.,
Corporation and Norfolk So

(Artmmmnmmw)

Dear Mr. Williams:

I enclose for filing in the above-referenced pro. :eding the original and ten copies
of the Carriers' Joint Reply To Petition For Leave To File Comments As Amicus. A diskette
containing a copy of the joint reply in WordPerfect 6.1 format is .uso enclosed.

Also enclosed are two extra copies of the joint reply for acknowledgment of
receipt. Please file-stamp these copies and return them to our messenger.

Very truly yours,
Y alakat X dd
Krista L. Edwards

Attorney for Norfolk Southern
Railway Company

Enclosures

cc Joseph Guerrieri, Jr.
Richard S. Edelman
Donald F. Griffin
Mitcheil M. Kraus
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SURFACE TRANSPORTATION BOARD

puthhocord  Finance Docket No. 33388 (Sub-No. 88)

NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY
—CONTROL AND OPERATING LEASES/AGREEMENT
CONRALIL INC. AND CONSOLIDATED RAIL CORPORATI
(ARBITRATION REVIEW)

CARRIERS' JOINT REPLY TO PETITION
FOR LEAVE TO FILE COMMENTS AS AMICUS

This is the joint reply of Norfolk Southern Railway Company ("NSR"), CSX
Transportation, Inc. ("CSXT"), and Consolidated Rail Corporation ("Conrail") (collectively, "the
Carriers") to the March 9, 1999 petition of Transportation Communications International Union
("TCU") in this arbitration review proceeding. TCU asks permission to file comments as amicus
curiae in support of the petition of the Brotherhood of Maintenance of Way Employes ("BMWE")
for review of the January 14, 1999 arbitration award rendered by neutral referee William E.
Fredenberger, Jr. under the New York Dock conditions imposed by Decision No. 89. TCU's
stated justification for seeking to file amicus comments is invalid, and the union's proffered
comments, in any event, are duplicative of BMWE's and would not assist the Board in resolving
the petition for review. TCU's request should therefore be denied.

TCU says that the Board should consider views of unions other than BMWE

because this case supposedly "is the first time since the issuance of Carmen I1I' that the Board has

' CSX Corp.--Control--Chessie Sys. and Seaboard Coast Line Indus., Fin. Dkt. No. 28905 (Sub-

(continued...)




been asked to consider the post-transaction override of collective bargaining agreements" (Pet. at
2). In fact, the Board already has addressed the matter of "override of collective bargaining
agreements" since Carmen I1I, when it declined to review a New York Dock award rendered in a
section 4 arbitration proceeding to which TCU itself was a party. Union R.R. --Arbitration
Review--United Steelworkers of America, Fin. Dkt. No. 31363 (Sub-No. 3), served December
17, 1998 ("Union R.R."), appeal pending, United Steelworkers of America v. United States, No.
98-6511 (3d Cir. Dec. 30, 1998).

Union R.R. was an action for review of an arbitration award in which neutral
referee Helen Witt imposed an implementing agreement to govern the transfer of certain
accounting work from the Union Railroad Company ("URR") to the Bessemer and Lake Erie
Railroad Company ("B&LE").> On URR, accounting work was performed under a col'ective
bargaining agreement with the United Steelworkers of America ("USWA"), on B&LE,
accounting work was performed under a collective bargaining agreement with TCU. A principal
issue in the arbitration was which labor agreement should apply to the coordinated work. The
referee imposed an implementing agreement providing that the transferred work would be

performed under TCU's agreement with B&LE -- the arrangement the railroads had proposed,

and to which TCU agreed.’

' (...continued)
No. 22), served Sept. 25, 1998.

? The Interstate Commerce Commission had imposed the New York Dock conditions in an
earlier decision authorizing Transtar, Inc. to acquire common control of URR and B&LE, along

with several other carriers. Blackstone Capital Partners L P., et al.--Exemption From 49 U.S.C,
10746, 11321, and 11343, Fin. Dkt. No. 31363, served December 23, 1998.

? TCU and the railroads entered into a voluntary implementing agreement providing that the

transferred work would be covered by TCU's labor agreement with B&LE. The agreement was

made subject to any changes that might be imposed in any arbitration under New York Dock.
(continued...)
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USWA sought review by the Board, arguing, among other things, that th: New
York Dock arbitrator lacked authority to substitute the TCU/B&LE agreement for the
USWA/URR agreement. In a decision issued several months after Carmen 111, the Board
summarily rejected USWA's arguments, explaining: "There is no issue of first impression;, and any
issues that are likely to recur have already been thoroughly resolved by us and the courts." Union
R.R., slip op. at 7-8.

In short, there simply is no force to TCU's urging that it should be zllowed to
participate as amicus here because the Board has not previously considered an arbitrator’s
authority to "override collective bargaining agreements" (Pet. at 2) since deciding Carmen I1I
The Board has already made clear that Carmen I1I works no sea change in the law; it merely
reaffirms the principles that the Board and the courts had already "thoroughly resolved," Union
RR,, slip op. at 8.*

There is no reason for the Board to entertain TCU's comments as to how those
settled standards should be applied to a dispute to which TCU is not a party and in which TCU
has no legitimate stake. TCU' made its own New York Dock implementing agreement with the
Carriers in this proceeding. That agreement was reached in November 1998 -- well after the
Board issued Carmen III. TCU's voluntary implementing agreement, like the agreement adopted

by referee Fredenberger, modifies the existing Conrail seniority arrangements and labor agreement

3 (...continued)
USWA opposed that arrangement, taking the position that the USWA agreement should apply to
the employees being transferred, and when the matter went to arbitration, TCU was a party.

* TCU also is wrong in contending (Comments at 2) that the Fredenberger Award provides for
the "complete elimination” of the Conrai/BMWE agreement. Pursuant to the Fredenberger
Award, the terms of the Conrai/BMWE agreement (as modified) will apply to the Shared Assets
Areas and CSXT's new Northern District.

%




as necessary to meet the Carriers' operating needs. Like the agreement adopted by referee
Fredenberger, the TCU implementing agreement places all of NSR's allocated former Conrail

employees under NSR labor agreements and combines some existing CSXT employees and

former Conrail employees under the terms of a Conrail labor agreement (as modified).® Having

agreed to those terms, TCU can hardly be heard to cont-nd that the comparable arrangements
adopted by referee Fredenberger must be set aside.

In any event, the comments that TCU proposes to file are redundant. TCU's
proffered comments repeat point for point arguments made by BMWE in support of its own
petition for review. TCU says nothing new. Its comments would therefore not assist the Board

in resolving the issues raised by BMWE's petition, and serve no other legitimate purpose.

* A copy of the TCU implementing agreement was included at Tab 66 of the Carriers' Joint
Appendix, which was filed in support of the Carriers' replies to BMWE's petition for review and
petition for a stay. Chapter I, Article 1, Section 1 of the agreement provides for the establishment
of new seniority districts in the field on CSXT's expanded system and for application of the
Conrail agreement, as modified, to CSXT's allocated Conrail employees and certain existing
CSXT (former C&O and B&O) employees in the new coordinated field seniority districts.
Chapter I, Article 1. Section 2 provides for realignment of Conrail seniority districts on the NSR-
allocated properties and application of NSR agreements to all employees allocated to NSR.

Y




For the foregoing reasons, TCU's petition to file its amicus comments should be

Respectfully submitted,

%g(_ Bl @%W//(cg

“Jeffrey S. Berlin Ronald M. Johnson

Krista L. Edwards AKIN, GUMP, STRAUSS, HAUER & FELD, L.L.P.
Alan Gura 1333 New Hampshire Ave.,, N.W.

SIDLEY & AUSTIN Suite 400

1722 Eye Street, N.-W. Washington, D.C. 20036

Washington, D.C. 20006 (202) 887-4114

(202) 736-8178

Jeffrey H. Burton Nicholas S. Yovanovic
NORFOLK SOUTHERN CORPORATION CSX TRANSPORTATION, INC.
Three Commercial Place - 17th Floor 500 Water Street J150
Norfolk, VA 23510-9241 Jacksonville, FL. 32202
(757) 629-2633 (904) 359-1244

Counsel for Norfolk Southern Counsel for CSX Transportation, Inc.
Railway Company

Q ‘
: bl
Yohin B. Rossi, Jr.
CONSOLIDATED RAIL CORPORATION
2001 Market Street 16-A
Philadelphia, PA 191J1-1416
(215) 209-4922

Counsel for Consolidated Rail Corporation

Dated: March 29, 1999

¢ In the event the Board were to permit TCU to file its comments, the Carriers should be given
the opportunity to file a rebuttal.
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CERTIFICATE OF SERVICE

I hereby certify that I have, this 29th day of March, 1999, caused copies of the
foregoing Carriers' Joint Reply to Petition for Leave to File Comn:ents as Amicus to be served upon

the following:

Richard S. Edelman (by hand)
O'Donnell, Schwartz & Anderson, P.C.
1900 L Street, N.-W.. Suite 707
Washington, D.C. 20036

Donald F. Griffin (by hand)

Brotherhood of Maintenance of Way
Emgployes

10 G Street, N.E., Suite 460

Washington, D.C. 20002

Joseph Guerrieri, Jr. (by hand)
Debra L. Willen

Guerrieri, Edmond & Clayman, P.C.
1625 Massachusetts Avenue, N.'W.
Suite 700

Washington, D.C. 20036

Mitchell M. Kraus (by Federal Express)

Transportation Communications
International Union

3 Research Place

Rockville, MD 20850

Mkcéu

Krista L. Edwards
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e D
Honorable Vernon A. Williams Office Eﬁffe“gecreur;

Secretary

Surface Transportation Board MAR 29 1999
1925 K Street, N.-W.

Room 715 Part of
Washington, D.C. 20423 Public Record

Re:  Finance Docket No. 33388 (Sub-No. 88)
CSX Corporation and CSX Transportation, Inc.,
Norfolk Southern Corporation and Norfolk Southern Railway
Company—Control and Operating Leases/Agreements—
Conrail Inc. And Consolidated Rail Corporation
(Aditeation Beview)

Dear Mr. Williams:

Enclosed is the original verified page for the Declaration of R. Chapman VI. A facsimile
of this page was filed yesterday in support o1 the Reply of Norfolk Southern Railway Company to
Petition for Review and Petition For a Stay of Brotherhood of Maintenance of Way Employes.

Very truly yours,
%_/ pll Sl
Krisia L. Edwards

Attorney for Norfolk Southern
Railway Company

Enclosures

cc: Richard S. Edelman
Donald F. Griffin
Joseph Guerrieri, Jr.




VERIFICATION

Pursuant to 28 U.S.C. § 1746, I declare under penalty of peijury that the foregoing

is true and correct. Executed this 24 day of March, 1999.
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CSX CORPORATION AND €SX TRANSPORTATION, INC,,
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY

—CONTROL AND OPERATING LEASES/AGREEMENTS—

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION
(ARBITRATION REVIEW)

. 3

REPLY OF CONSOLIDATED RAIL CORPORATION TO PETITION

For the reasons stated in the replies submitted March 24, 1999 by Norfolk

Southern Railway Company ("NSR") and CSX Transportation, Inc. ("CSXT"), which reasons are

adopted by Consolidated Rail Corporation ("Conrail"), Conrail urges the Board to deny

Brotherhood of Maintenance of Way Employes' petition for review of the arbitration award
rendered January 14, 1999 by neutral referee William E. Fredenberger, Jr. If reviewed, the award
should be affirmed in all respects, for the reasons stated in the NSR and CSXT replies.

Respectfully submitted,

ot /B i D [ i

John B. Rossi, Jr.
Consolidated Rail Corporation
2001 Market Street 16-A
Philadelphia, PA 191C1-1416
(215) 209-4922

Counsel for Consolidated
Rail Corporation
Dated: March 24, 1999




CERTIFICATE OF SERVICE

I hereby certify that I have, this 24th day of March, 1999, caused copies of the
foregoing Reply of Consolidated Rail Corporation To Petition For Review Of Brotherhood of

Maintenance of Way Employes to be served, by hand, upon the following:

Richard S. Edelman

O'Donnell, Schwartz & Anderson, P.C.
1900 L Street, N.W., Suite 707
Washington, D.C. 20036

Donald F. Griffin

Brotherhood of Maintenance of Way
Employes

10 G Street, N.E., Suite 460

Washington, D.C. 20002

Joseph Guerriei.

Detra L. Willen

Guerrieri, Edmonu & Clayman, P.C.
1625 Massachusetts Avenue, N.W.
Suite 700

Washington, D.C. 20036

¢/;A¢&L«/?

Krista L. Edwards
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March 24, 1999 \

Hand Delivery

Honorable Vernon A. Williams
Secretary

Surface Transportation Board
1925 K Street, N.W.

Room 715

Washington, D.C. 20423

Re:  Finance Doc .
CSX Corporati , Inc,,
Norfolk Southern ration and Norfolk Southern Railway
Cc npany—Control and Operating Leases/Agreements—
Conr=il Inc. And Consolidated Rail Corporation

Dear Mr. Williams:

We are pleased to advise the Board that Norfolk Soutiiern Railway Company
("NSR"), Consolidated Rail Corporation ("Conraii"), and the Brotherhood of Maintenance of
Way Employes ("BMWE") have reached an agreement, subject to ratification by the union's
membership, to resolve the issues presented by BMWE's pending p=tition for review and petition
for stay in the above-referenced arbitration review proceeding, insofar as those petitions seek
relief or modification of the January 14, 1999 arbitration award affecting NSR, the Conrail
property to be operated by NSR, or Conrail. We have been advised by BMWE that the
ratification process will take approximately three-and-one-half weeks to complete.

Upon ratification, the agreement will require BMWE to withdraw its petition for
review and petition for stay, insofar as those petitions seek relief or modification of the January
14, 1999 arbitration award affecting NSR, the Conrail property to be operated by NSR, or
Conrail. In the meantime, NSR is today filing its Reply to BMWE's petitions, in accordance with
the procedural schedule in this proc=eding.




SIDLEY & AUSTIN . - WASHINGTON, D.C.

Honorable Vernon A. Williams
March 24, 1999
Page 2

The original and ten copies of NSR's Reply are enclosed, along with the original
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THE BOARD SHOULD NOT REVIEW THE ARBITRATED ARRANGEMENTS
GOVERNING "DIVISION AND SECTION" EMPLOYEES AND WORK ON
NSR'S ALLOCATED PROPERTIES. . . .. ..
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GOVERNING USE OF THIRD PARTY CONTRACTORS TO PERFORM
TRANSACTION-RELATED CAPITAL PROJECTS

IV.  THE BOARD SHOULD DENY BMWE'S PETITION FOR A STAY OF

CONCLUSION




The Brotherhood of Maintenance of Way Employes ("BMWE") has asked the Board
to review and set aside an arbitration award rendered January 14, 1999 by neutral referee William E.
Fredenberger, Jr. and to "stay" the Award pending the Board's review. The Fredenberger Award
adopted an implem.nting agreement ("the Arbitrated Implementing Agreement") to govern the
selection and assignment of maintenance of way employees in connection with initial implementation
of the authorized transaction under Article I, Section 4 of the New York Dock conditions, which the
Board imposed in Decision No. 89. The agreement prescribes the arrangements that are necessary
in order for Norfolk Southern Railway Company ("NSR") and CSX Transportation, Inc. ("CSXT")
to divide the use and operation of the properties of Consolidated Rail Corporation ("Conrail") and
conduct the new operations authorized in Decision No. 89. This Reply addresses provisions of the
agreement that involve NSR's new operations. BMWE's challenge to those provisions, and its
petition for stay of the Award, have no merit.'

STATEMENT OF THE CASE

When NSR takes over its allocated share of Conrail's properties on June 1, 1999, it
will extend its rail network by nearly one-half (approximately 7,000 miles), expand its workforce by
approximately 11,000 employees, and undertake an extraordinary competitive and operational
mission. The nature of this undertaking -- and the enormous public benefits that it promises -- are

well documented in the record of this proceeding, beginning with the June 23, 1997 application , in

s The railroads have submitted a three-volume appendix containing copies of pertinent materials
from the arbitration record, including the Carriers' Prehearing Submission, selected exhibits, and
excerpts of the transcript of the arbitration hearing. References in this Reply to materials in the
Carriers' Joint Appendix are indicated by the prefix "R-," followed by the page numbers (e.g., "R-10-
15"). The Fredenberger Award is reproduced at Tab 1 (R-1-45) of the Carriers' Joint Appendix.
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which the applicants detailed their plans to bring vigorous, two-carrier competition to rail markets
that have been seived exclusively or almost exclusively by Conrail ior nearly two decades. R-622-93.

The success of NSR's Operating Plan, as iwe first detailed in the Application, lies in
operating NSR's allocated Conrail properties as an integrated part of the NSR system for all purposes,
including maintenance of way work. NSR recognized that fulfillment of its Operating Plan would
require workforce arrangements consistent with its own method of operations -- that any effort to
operate the allocated properties under the remains of Conrail's existing seniority arrangements and
labor agreements would impose artificial barriers to the expanded NSR operations made possible by
the transaction.

NSR made its views known at the outset, submitting a detailed Appendix A to its
Operating Plan, in which it described the workforce arrangements that it maintained would be
necessary to realization of the public benefits of the transaction. R-684-728. NSR's Appendix A
proposals called for allocation of the Conrail workforce among NSR, CSXT, and Conrail and for the
extension of NSR labor agreements or nonagreement practices to cover the NSR-allocated properties
and employees. With respect to maintenance of way operations, NSR proposed arrangements
suitable to the performance of routine line maintenance and program maintenance on NSR's allocated
properties, to the consolidation of centralized functions (equipment repair shops and rail welding),
and to the timely completion of construction projects required in connection with initial
implementation of the transaction. R-158, 698-701.

In Decision No. 89, the Board rejected a challenge to NSR's Appendix A proposals
brought by several labor organizations (including BMWE), which asked the Board to declare that the
proposed changes are not necessary to implementation of the transaction. The Board declined to

prejudge the merits of the proposcd arrangements, holding that the necessity for such changes should
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be determined in the first instance by a referee under the New York Dock Article I, Section 4
procedures. Decision No. 89, slip op. at 123 (Board will resolve issues relating to labor agreement
changes "only as a last resort, giving deference to the arbitrator").

NSR has now completed the Article I, Section 4 procedures in connection with all of
the operating changes described in the Application and has negotiated or obtained in arbitration all
n cessary implementing agreements. R-1000-1724, 1939-2205. Each of the negotiated agreements
incorporates the essential features of NSR's original Appendix A proposals, including division of the
Conrail workforce and, in every instance, the application of NSR labor agreements and practices to
NSR's allocated employees and properties.’

NSR achieved the same result in the one other implementing agreement imposed
through arbitrau. - with respect to T 'SR-allocated employees. On February 27, 1999, referee Richard
Kasher issued an award imposing an implementing agreement for the carman craft which, consistently
with NSR's original Appendix A proposals, provides (among other things) for the application of
appropriate NSR agreements to NSR's allocated properties and carman employees, and for the
realignment of Conrail seniority districts to fit the needs of NSR's expanded and integrated
operations. R-46-88.

The railroads' efforts to reach a voluntary implementing agreement covering
maintenance of way operations were unsuccessful. The railroads submitted the dispute to arbitration.
The National Mediation Board ("NMB") appointed Mr. Fredenberger. The parties submitted written

proposals and prehearing submissions and participated in a four-day hearing i.. December 1998. The

. See R-964, 1012, 1067, 1072, 1096, 1106, 1126, 1170, 1223, 1486, 159.-91.1, 1636, 1713,
1944, 2096, 2104, R-2111, 2116, 2129, 2136, 2156.
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railroads' prehearing submission included extensive written testimony and exhibits in support of the
railroads' proposals. BMWE offered no testimony or other evidence in support of its proposal.
The Fredenberger Award resolved all of the matters at hand and adopted an
impler. - ating agreement, in the form proposed by the railroads, that prescribes a comprehensive set
of arrangements to govern the initial division of Conrail's maintenance of way workforce and
operations pursuant to Decision No. 89. BMWE now asks the Board to vacate the provisions of the
Arbitrated Implementing Agreement that allocate Conrail's BMWE-represented employees among
the new operations; realign the seniority of employees allocated to NSR; extend the NSR "NW-
Wabash/BMWE agreement" to cover the allocated properties, and permit NSR to use third-party
contractors to perform c~—tain capital projects neccssary to the initial implementation of the

transaction.
ARGUMENT

The Fredenberger Award is subject to "an extremely limited standard of review," based
on a "strong presumption of finality." CSX Corp.--Control--Chessie Sys. and Seaboard Coast Line
Indus., 4 1.C.C. 2d 641, 648 (1988) ("Carmen I"), reaffirmed after remand, Fin. Dkt. No. 28905
(Sub-No. 22), served Sept. 25, 1998 ("Carmen I1I"). The Board's established standard of review, first
announced in Chicago & North Western Transp. Co --Abandonment, 3 1.C.C. 2d 729, 735-36 (1987)
("Lace Curtain"), affd, International B'hd of Elec. Workers v. ICC, 862 F.2d 330 (D.C. Cir. 1988),

accords "substantial deference to the arbitrator’s competence and special role in resolving labor

disputes." Carmen], 4 1.C.C. 24 at 648 °

' See also Indiana R.R.--Leases & Oper. Exemp --Norfolk & Western Ry., etc., Fin. Dkt.

No. 31464 and 31470, served July 13, 1990, slip op. at 4 ("Arbitrators possess a special
understanding of the complex concerns and practices of rail labor negotiation. Their competence has
allowed the Commission to delegate to them the resolution of complicated issues arising under the

(continued...)
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An arbitral award reviewed under Lace Curtain may te overturned only "when it is
shown that the award is irrational or fails to draw its essence from the imposed labor conditions or
it exceeds the authority reposed in arbitrators by those conditions." Delaware & Hudson Ry .--Lease
and Trackage Rights Exempt.--Springfield Terminal Ry., Fin. Dkt. No. 30965 (Sub-No. 1), served
Oct. 4, 1990, slip op. at 16-17, reaffirmed after remand, served Sept. 25, 1998. The referee's
resolution of factual disputes -- such as the "necessity" for modifying labor agreements -- will stand
absent "egregious error." Union Pacific Corp., et al--Control and Merger--Southern Pacific Transp.
Co.. et al., Fin. Dkt. No. 32760 (Sub-No. 22), served June 26, 1997, slip op. at 3.

Deference is especially appropriate in this case. Referee Fredenberger is an exper-
ienced railway labor arbitrator and New York Dock referee, and former General Counsel of the
NMB. The case involved multiple parties, proposals, and issues, presenting myriad factual disputes
over the necessity and appropriateness of the various proposals for changing pre-transaction
workforce arrangements. The parties had no significant dispute over the legal standards governing
the referee's decision making; they differed with regard to the proper application of those standards
to the Conrail transaction. The Fredenberger Award resolves all disputed issues, makes findings in
support of all provisions of the Arbitrated Implementing Agreement, and is based on an extensive
record. See Award at 4 (R-4) (explaining that referee’s findings are based on consideration of
"approximately 300 pages of prehearing submissions or briefs together with several hundred pages

of exhibits and attachments thereto, as well as over 1,000 pages of hearing transcript").

' (...continued)

labor protective conditions"); Fox Vailey & Western Ltd --Exempt. Acq. & Oper.--Certain Lines of

Green Bay & Western RR., et al., Fin. Dkt. No. 32035 (Sub-No. 1), served Dec. 19, 1994, slip op.
at 4 ("Under our well established Lace Curtain standard of review, we allow arbitrators substantial

latitude to use their expertise in arbitrating disputes concerning these arrangements to carry out MNew
York Dock conditions.").
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BMWE makes only passing reference to Lace Curtain (Pet. at 7), and does not confine
its analysis to that decisicn's standard. BMWE's brier reads like a request for de novo review.
BMWE purports to incorporate large passages of its arbitraiion submission into its petition for review
(Pet. at 1 n.1), selectively repeating the same contentions it made unsuccessfully in arbitration. On
that basis -- and, tellingly, without a single reference to the record of the hearing -- BMWE urges the
Board to reach a different result. The Board should reject BMWE's invitation to second-guess the
referee's expert judgment.

As a threshold matter, BMWE seeks to avoid the Board's practice of according
deference to its arbitrators. The union claims the "entire aw=rd must be vacated" because referee
Fredenberger assertedly "misv~ derstood his mandate." Pet. at 12-13. BMWE contends that the
referee made findings "directly contrary to the Board's declaration [in Decision No. 89] that it did not
implicitly or explicitly approve the Carriers' plans with respect to employees” and that this supposed
error "underlies everything he did." Id.

BMWE is wrong. The Fredenberger Award fully respects the Board's determination
not to prejudge the merits of the railroads' Appendix A proposals and its intent to leave the matter
in the first instance to Section 4 arbitration, where the "arbitrators are free to make whatever findings
and conclusions they deem appropriate with respect to CBA overrides under the law.” Decision No.
89, slip op. at 127. In this connection, referee Fredenberger properly described the nature and scope
of the Conrail transaction as it was authorized by the Board, including the fact that the transaction
contemplates the division of Conrail's workforce among the railroads. Referee Fredenberger certainly
did not assume the Board had approved any of the specific proposals described in Appendix A. The

Award, in fact, contains no reference to the railroads' Appendix A proposals.




The Fredenberger award reflects a clear and correct understanding of the referee's role
in the Article I, Section 4 process and of the scope of the disputes that the referee was charged with
resolving. The Award also reflects the referee's clear and correct understanding of the legal standards
that governed his determinations, iacluding the established standards for modifying labor agreements.
Award at 5-7 (R-5-7). The fact that the arrangements adopted by the referee match NER's original
Appendix A proposals does not reflect any failure in the Article I, Section 4 process or in retc. ¢
Fredenberger's consideration of the record before him. It should come as no surprise that NSR's
proposals -- which were so integral to the proposed operational restructuring as to have been obvious
to NSR from the outset -- would, in the final analysis, be found "necessary” to carry out the
transaction, within the meaning of the Board's cstablished New Ycrk Dock framework. Carmen 111,
slip op. at 23-25; Railway Labor Executives Ass'n v. United States, 987 F.2d 806, 813-14 (D.C. Cir.
1993) ("Executives"). BMWE offers no reason why the Board should disturb those findings or
otherwise question the referee's judgment in this proceeding.

THE BOARD SHOULD DECLINE TO REVIEW THE ALLOCATION
ARRANGEMENTS.

BMWE contends that the referee committed "egregious error” in adopting the
railroads' proposal for allocating employees among the new operations, and rejecting the union’s
alternative proposal. Pet. at 13. This is a particularly empty challenge, both because it asks the
Board to second-guess the referee on a matter uniquely suited to arbitral decision making and because
rejection of the allocation arrangement at this juncture would disrupt the railroads' ongoing efforts
to effect an orderly transition in operations and employment on Day C .

The referee was presented with two very different proposals for allocating Conrail's

employees. The allocation arrangement advanced by the railroads, and adopted by the referee




(Article I, Section 1 and Appendix A to Attachment 1 to the Award (R-22.2, 23-25)), serves the
interests of the transaction. That arrangement is based on several objective rules, which are designed
to achieve adequate staffing levels with minimal operational disruption. R-308-24.

Most BMWE-represented Conrail employees will be allocated in piace on the basis
of their headquarters locations on the designated "allocation date." With a few exceptions designed
to address isolated special circumstances, an employee working in a fixed headquarters position will
be allocated to the railroad that will operate the property on which the employee reports. Appendix
A, Section I(A) (R-23). This allocation rule covers, among others, all employees engaged in routine
inspection, prevs itive maintenance, and repair of rail lines and structures. An employee currently
assigned to a Conrail regional or zone production gang (which works over a2 designated region or
zone, with no fixed headquarters location) will be allocated on the basis of his earliest district
seniority, in most cases to the railroad that, after consummation, will operate most of the property
in which the employee first established seniority on Conrail. Appendix A, Section i/8) (R-23-24)*

Once allocated, the Conrail employees will become (or remain) exclusively employees
of either NSR, CSXT, or Cenrail/SAA and will work under the applicable arrangements on each
property, as determined by other provisions of the Arbitrated Implementing Agreernent.

BMWE's allocation proposal, by contrast, was incomplete and unwieldy, and did not
serve the transaction's purposes. Under the union's proposal, before allocation of Conrail's employees
to NSR, CSXT, or Conrail/Shared Assets Areas could occur, Conrail would first have to readjust its
seniority districts, create new, consolidated seniority rosters, provide written notice 1o the employees

of their placement on the new rosters, 2nd permit employees to protest their placement on the rosters.

, BMWE inaccurately contends (Pet. at i4) that these employees are allocated on the basis of
their "trackman" seniority. In fact, the determination is based on the employee's earliest district
seniority in any classification.
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And after that extended process came the heart of BMWE's proposed ailocation mechanism:
Conrail's simuitaneous abolishment of all of its approximately 3,000 maintenance of way jobs and
rebulletinirg of new jobs -- associated with the properties to be allocated either to NSR, CSXT, or
Conrail/Shared Assets Areas -- for bid by Conrail's existing maintenance of way workforce, followed
by the awarding of those positions.

BMWE's proposed allocation mechanism was not only unduly disruptive and
prolonged, but did not ensure that allocation would be permanent. The union's proposal assumes that
an employee would continue to hold all his former Conrail seniority even after Conrail's property was
divided. As a consequence, a Conrail employee holding seniority on a district to be split among two
or more of the three railroads could in certain circumstances "flow" back and forth among the three.
In BMWE's proposed universe, an employee who was jnitially allocated to NSR but who was at some
later date unable to hold a job on that railroad could bid to a job on another carrier where he still
would hold Conrail seniority -- or, alternatively, he could come to NSR from one of the two other
railroads. R-307-10, 325, 448-58, 1923-24

The referee's decision to reject this proposal and instead adopt the railroads' proposed
allocation arrangement deserves the highest deference. The referee unquestionably had jurisdiction
to fashion an allocation arrangement. The task calls for exercise of judgment informed largely by
practical considerations, based on the size and nature of the workforce, the railroads' relative staffing
needs, and the effect of the arrangement on the railroads’ ability to effect an orderly and prompt
transition in operations and employment. The railroads and BMWE advanced competing allocation
proposals, with each side claiming to offer the more efficient, fair, and reasonable arrangement.
There was a full hearing on the issue, and the referee acted well within his di<cretion, and consistently

with the principles of the protective conditions, in adopting the rai'roads' proposal.




Now BMWE just repeats the failed arguments that it made in the arbitration, ignoring
the opposing record, and urges the Board to overrule the referee's determination. Such a challenge
should not be entertained. But if it is entertained, it should be rejected.

The fundamental problem with BMWE's analysis, as we showed in the hearing, is that
it confuses the matter of determining which railroad an employee will work for (allocation) with the
process for assigning employees to particular positions. R-303-04. BMWE calls the Arbitrated
Implementing Agreement's allocation arrangement unfair and inefficient because it fails to place
employees in the jobs where the railroads need them. That is not a meaningful criticism The
function of the allocation arrangement is to decide which railroad will employ each Conrail employee
-- not to place employees in particular jobs. The assignment of employees to jobs is a different
matter, to be determined in each case pursuant to the labor agreement made applicable by the
Arbitrated Implementing Agreement.

The task of allocation is permanently to divide Conrail's more than 3,000 available
maintenance of way employees among NSR, CSXT, and Conrail/Shared Assets Areas. The railroads'
proposal, which the referee adopted, is appropriate to the transaction and satisfies the requirement
of New York Dock because it allocates employees in a manner that meets the railroads' staffing
needs, corresponds to the division of Conrai’ s lines, and accomplishes the task in a workable manner
that minimizes operational disruption and the need for employees to relocate, leaving most employees
at locations where they have elected to work.

BMWE contends that the New York Dock conditions require that each of the 3,000
available Conrail maintenance of way employees be permitted to choose his new employer, and the
union objects to the Arbitrated Implementing Agreement because it does not provide for such choice.

But the pro.ective conditions impose no such requirement. No one ever suggested that New York




Dock required that Southern Pacific's employees had to ay, <~ *o be employed by Union Pacific when
the latter acquired control of the former. The circumstances here are no different, except that each
current Conrail employee will be employed by one of three different railroads following
implementation of the transaction. The protective conditions command only that the referee prescribe
an arrangement that is appropriate to the transaction. Nothing in New York Dock compels the
referee to impose an implementing agreement that allows each employee to direct which railroad will
be his new employer.’

BMWE purports to rely on Southern Ry.--Control--Central of Georgia Ry., 331
L.C.C. 151, 172 (1967), and Eox Valley & Western Ltd, ¢t al --Exempt. Acq. & Oper --Certain Lines
of Green Bay & Western RR., 9 [.C.C. 2d 272 (1993), but these cases address only the right of
employees to participate in the implementing agreement process itself, not what the outcome of that
process should be. Southern Control establishes that carriers involved in an authorized control

transaction must obtain a pre-consummation implementing agreement -- that is, the railroads cannot

*  See American Train Dispatchers Ass'n v. ICC, 26 F.3d 1157, 1163 (D.C. Cir. 1994)

("Section 4 does not provide a formula for apportioning the 'selection of forces.' Instead, it frees the
hand of the arbitrator to fashion a solution that is ‘appropriate for application in the particular case.")

("ATDA v 1CC")

Of course, no Conrail employee can be required to accept employment with NSR or CSXT,
any more than he could be required to continue working for Conrail. An employee, however, may
have to accept employment with NSR or CSXT in order to remain eligible for protective benefits.

To the extent that BMWE contends that the Arbitrated Implementing Agreement unduly
restricts employee choice of jobs once the employee is allocated (see Pet. at 14-15), the union is
wrong. The railroads' proposals on that matter, adopted by the referee, offer employees broader job
opportunities than they currently have under the ConrailBMWE agreement (which, as we explain
below, limits bidding rights to relatively narrow seniority districts, zones, and regions). R-345; R-
196. Once an employee is allocated to one of the railroads, his seniority will be integrated into new
rosters corresponding to his Conrail job classification and he will be permitted to fill positions and
exercise his new seniority in accordance with the terms of the applicable labor agreement provisions.
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unilaterally determine what employment arrangements to apply to employees affected by the
transaction. Fox Valley, in which a railroad ran afoul of the New York Dock conditions by
unilaterally imposing a preferential hiring arrangement on nonunion employees, similarly holds only
that employees must be given a voice in the selection and assignment process in accordance with the
Article I, Section 4 procedures. These cases do not suggest that a duly-appointed Section 4 referee
must prescribe employee choice (or any other particular formula) as the arrangement for allocating
employees among the railroad employers. Here, New York Dock is satisfied because the affected
employees (through their representative) had a full and fair opportunity to participate in the fashioning
of an implementing agreement under Section 4.

In the end, BMWE is left to contend that the referee misjudged the relative merits of
the two allocation proposals. First, BMWE faults the referee for assertedly giving undue weight to
the interest in prompt implementation of the Conrail transaction. Pet. at 14.° This is a baseless
argument. The very purpose of the New York Dock procedures is to expedite the establishment of
workforce arrangements that are necessary to the implementation of authorized transactions. New
York Dock, 360 1.C.C. at 71. BMWE acknowledges that a New York Dock implementing
agreement generally should (among other objectives) permit the transaction to "occur promptly." Pet.

at 14. And the referee here had every reason to find that prompt implementation would promote the

g There is no merit to BMWE's repeated suggestion (e.g., Pet. at 16) that the railroads failed
to provide sufficient advance notice to BMWE of the planned Closing Date. The railroads' Section
4 notice stated that the railroads intended to consurnmate the transaction on or after November 22,
1998 (90 days after the notice date). Although the railroads were unatle to advise BMWE (or any
one else) of the planned Closing Date until after November 22, 19¢3, the railroads made no secret
of the fact that they intended to commence the new operations as soon as practicable, consistently
with their commitment to effect a smooth implementation. And, in fact, the allocation proposal
adopted in arbitration was first presented to BMWE in a written negotiation proposal in
September 1998. In these circumstances, BMWE cannot seriously contend that it misunderstood the
need for prompt implementation.
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objectives of the Conrail transaction. There is no force to BMWE's suggestion (Pet. at 14) that the
so-called "NITL condition" somehow shows that the Board disfavors prompt implementation. As
the Board explained in Decision No. 89, the NITL agreement expressly provides that "CSX and NS
will, consistent with safe and efficient implementation of the transaction, initiate their separate
operations of the Conrail routes as soon as possible after control has been authorized." Slip op. at
53;1d. at 126 n. 199.

There is no substance in BMWE's assertion that its proposal would effect a more
efficient and orderly allocation of Conrail employees BMWE contends that the Arbitrated
Implementing Agreement allocates employees without regard to their current jobs and therefore will
leave the railroads without the right types of employees in the right places. BMWE's professed
concern about the efficiency of the railroads' new operations should not be credited. The railroads
are satisfied that their proposed allocation arrangement, which the referee adopted, will yield balanced
workforces of sufficient size and composition to staff adequately their new operations.’

BMWE wrongly complains that the allocation arrangement adopted by the referee
supposedly requires regional and zone production gang employees to relocate to "follow ‘allocation’."
Pet. at 15. BMWE made the same false contention in the arbitration proceeding, and we corrected

it there by showing that BMWE was again confusing allocation with post-Day One job assignment

. BMWE's professed concern about workforce imbalance rests on a misrepresentation of the
allocation arrangements. By their terms, the Appendix A arrangements allocate employees on the
basis of their work. By allocating fixed headquarters employees in place, the allocation arrangement
distributes the numbers and types of employees needed for routine maintenance work in reasonable,
direct proportion to the railroads' relative allocated shares of the Conrail properties. The railroads'
proposal for allocating mobile forces likewise was fashioned to meet each railroad's need for
employees involved in production work. The railroads tested the allocation arrangement to ensure
that it would meet the railroads' operating needs by conducting simulated allocations before proposing
the arrangement to BMWE in negotiations. There is no reason to believe, as BMWE suggests, that
one railroad will find itself with an imbalanced workforce on Day One.
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R-911-13, 457-58. Employees working on production gangs will indeed be allocated among the
railroads on the basis of their earliest Conrail district seniority. But, contrary to BMWE's assumption,
an employee is not required physically to return to that former seniority district for any purpose -- and
certainly not for the purpose of holding a position. Rather, once he has been allocated to either NSR,
CSXT, or Conrail/Shared Assets Areas, the employee will hold a position as provided under the labor
agreement applicable to him on that carrier. For example, a Conrail regional or zone production gang
employee whose earliest district seniority is on Conrail's Harrisburg district will be allocated to NSR
and may (depending on his exercise of seniority) work anywhere on the NSR-allocated properties,
without regard to his former Conrail seniority district.

For its part, BMWE's alternative allocation proposal was demonstrated to be
unworkable, and was properly rejected by the referee. BMWE's proposal did not permanently divide
Conrail's workforce at all -- the most basic task the implementing agreement must accomplish.
Instead, as we have explained, under BMWE's proposal, employees would retain their Conrail
seniority and would have the right to "flow" among the railroads' operations, creating a common or
pooled workforce serving all of the separate railroads operating portions of what was once, but is no
longer, a unitary Conrail railroad system.

As we explained in the arbitration, this sort of joint arrangement would greatly
complicate the filling of assignments, impose administrative burdens (including FRA injury reports
and qualification certification), and interfere with each railroad's ability to train and retain a stable

workforce. And such an arrangement would require NSR and CSXT to share information, such as

production schedules, capital priorities, and manpower needs, in a manner inconsistent with the




vigorous competition the Board expects to occur.® The referee agreed, properly finding that
BMWE's flow-back arrangement "could impair establishment of a well-trained and unified workforce
on each of the three Carriers" and "would stifle the competition” between NSR and CSXT. Award
at 8 (R-8). BMWE does not even acknowledge those findings, much less attempt to refute them.

Moreover, adoption of BMWE's proposal would have wreaked administrative havoc
and massive operational disruption by requiring Conrail to abolish the approximately 3,000 existing
BMWE positions and simultaneously bulletin and assign new positions. Even on the conservative
assumption that Conrail would receive ten bids for each bulletined position (a number consistent with
that railroad's historical experience), Conrail would be required to handle and process some 30,000
separate bids. R-453, 793-95. For each position, Conrail would have to determine the successful
bidder based on the relative seniority and qualifications of each bidder. Moreover, there is the
prospect that the successful bidder for a given position might choose a different job on which he was
also the successful bidder, requiring Conrail to go through the process of determining a second
successful bidder for the position that remains to be filled. Such a process would tax the railroads'
systems and personnel and inevitably give rise to countless disputes and claims by unsuccessful
bidders, without ensuring that the railroads' staffing needs will be met. R-453-54

The railroads demonstrated at the hearing -- and BMWE has never denied -- that even
under the most conservative estimate, assumiing the promptest possible compliance with all of

BMWE's administrative requirements, it would take at least 129 days to effect allocation under the

; CSXT simply has no business knowing, for example, that NSR plans to add a rail gang to
work on a certain territory or plans to bulletin a construction gang to build a connection in an area
where NSR competes with CSXT, or that NSR has furloughed gangs in certain locations. Nor should
NSR know those things about CSXT. NSR and CSXT are supposed to be competing for business,
sharing information regarding the ebb and flow of their maintenance of way workforces, an inherent
element of BMWE's flow-back proposal, would give each railroad an inappropriate window into the
business plans of the other. R-307, 459, 1923-24.
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union's proposal. R-451-54, 793-95. Adogting that proposal therefore would have meant that the
railroads could not divide Conrail's maintenance of way workforce until long after the date that they
were then planning to implement the operating changes (March 1, 1999). The referee acted well
within his discretion in adopting the only allocation arrangement before him that could be completed
on a schedule consistent with the expected date of the railroads' operating changes and in rejecting
BMWE's proposal because of the length of time required to carry out the allocation process.

These considerations have not changed merely because the railroads now are planning
to consummate the transaction on June 1, 1999. At this juncture, even if the Board were summarily
to adopt BMWE's allocation proposal, the allocation process would not be completed until long after
the planned Closing Date.

Moreover, the railroads already have taken steps to effect employee allocation
pursuant to the Fredenberger Award. On February 5, 1999, the railroads served notice pursuant to
Article I, section I of the Arbitrated Implementing Agreement, thereby fixing the "allocation date"
on the basis of which most BMWE-represented employees will be allocated. The railroads have
completed the process of identifying their allocated employees using the February 5, 1999 allocation
date and are ir the process of preparing and testing the payroll records and systems necessary to
ensure a smooth transition in employment on June 1, 1999. As a part of that process, NSR intends
to communicate with its newly allocated employees in mid-April in order to obtain and process the
necessary final data (e.g., direct deposit instructions) and documentation (g.g., tax withholding
election forms) and to begin training BMWE-represented employees in the use of NSR's payroll
system. These efforts will help in ensuring that paychecks are accurately prepared (reflecting proper

rates, advances, withholding, garnishments, union dues payments, etc.) and timely issued to NSR's




new employees. Nothing that BMWE has said would warrant short-circuiting that process now, and
beginning anew.

IL THE BOARD SHOULD NOT REVIEW THE ARBITRATED ARRANGEMENTS
GOVERNING "DIVISION AND SECTION" EMPLOYEES AND WORK ON

NSR'S ALLOCATED PROPERTIES.

Workforce allocation is only the first step in the selection and assignment of
maintenance of way employees made necessary by the Conrail transaction. The A-bitrated
Implementing Agreemerit also prescribes the seniority arrangements and labor agreements that will
govern maintenance of way employees and work for each railroad's new operations.

NSR and BMWE advanced competing proposals for arranging maintenance of way
operations and employees on NSR's allocated properties. NSR's proposal, briefly stated, provided
for the realignment of seniority territories and the integration of seniority of NSR-allocated
employees, application of NSR's "designated programmed gang" ("DPG") arrangements, which
govern the operation of certain rail and timber and surfacing ("T&S") gangs; extension of the BMWE
labor agreement that governs other maintenance of way operations on NSR's adjoining former "NW-
Wabash" properties; and consolidation of centralized equipment repair and rail welding functions in
NSR's existing shops.

BMWE's counterproposal differed in several respects. BMWE urged the referee to
apply the Conrai/BMWE agreement, with certain limited modifications in seniority arrangements,
to nearly all maintenance of way operations on NSR's allocated properties. BMWE also proposed
to permit NSR to operate rail and T&S gangs under the terms of the NSR/BMWE DPG agreement,
subject to the application of certain work rules in the Conrail/BMWE agreement. BMWE's proposal
for the consolidation of rail welding and equipment repair shop operations differed from NSR's only

in how it defined the pool of employees who would be eligible for positions in the consolidated shops.
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NSR explained the necessity for its proposed arrangements in the railroads' prehearing
submission (R-154-207), which was supported by written testimony and in numerous supporting
exhibits. NSR offered the Declaration of Tony L. Ingram (R-881-96), the NSR General Manager
who will be responsible for directing train operations on NSR's allocated properties. Mr. Ingram
explained NSR's operating plan for its allocated properties and explained the need for flexible and
efficient nxaintenance of way operations on those properties. NSR's Assistant Vice President Gary
W. Woods desciibed NSR's plans for organizing and conducting maintenance of way work on the
allocated properties and explained why NSR's proposed workforce arrangements are necessary to its
ability to conduct safe, responsive, and efficient operations and to achieve the other public
transportation benefits made possible by the authorized operations. R-912-29. All of these
considerations -- and the differences between NSR's and BMWE's positions -- were explored fully
in the hearing. R-332-47, 460-63, 465-66, 1925-26.

On the basis of that record, the referee adopted NSR's proposal, both as to the
realignment of seniority and the application of NSR/BMWE labor agreements. Award at 11-13 (R-
11-13). The referee found that imposing Conrail's seniority arrangements on NSR's new operations
would "seriously hamper" NSR's ability to operate its allocated properties efficiently and
competitively, as authorized and contemplated by Decision No. 89, he found that "[f]lexibility with
respect to the workforce is key to the success of the transaction”; and that requiring NSR to opera e
under Conrail/BMWE seniority arrangements "would severely restrict that flexibility.” Id. at 11
(R-11). Likewise, the referee found that requiring NSR to operate under the Conrai/BMWE
agreement would interfere with achievement of the efficiercies and competitive benefits made
possible by the authorized transaction. Id. at 13 (R-13). Accordingly, the referee concluded that

adoption of NSR's proposed seniority arrangements and application of the NW-Wabash/ BMWE




agreement are "necessary to realize a public transportation benefit" and that the arbitrated
arrangements satisfy the Board's standards for modifying labor agreements, including the Board's
decision in Carmen I1I. Id at 11, 13 (R-11,13)

BMWE takes issue with the arbitrated arrangements as they govern what GMWE
loosely calls "division and section” work and employees.” The union has no serious quarrel with the
legal standards that the referee applied. BMWE acknowledges that a New York Dock referee is
authorized to modify pre-transaction labor agreements as necessary to yield transportation benefits
made possible by an STB-authorized transaction.'” But BMWE criticizes the referee's application

of those standards, contending that the Award should be vacated because the referee assertedly failed

’ BMWE expressly uses the label "division and section” to include "day-to-day" track
maintenance and bridges and buildings ("B&B") operations and employees (Pet. at 17, 26-27) , but
BMWE is deliberately silent about the other categories of employees and operations necessarily
encompassed by its use of the label. Ordinarily, as it is used in the industry, the term "division and
section”" would not encompass such production work as renewal of rail and ties and construction of
new track. However, insofar as NSR's operations are concerned, BMWE's use of the label "division
and section" appears to encompass all line-of-road maintenance of way work other than that
performed by "regional and system" (Le., DPG) gangs. That category encompasses, in addition to
day-to-day line and B&B maintenance, line-of-road equipment repair and most production work,
including program renewal of rail and ties (performed by non-DPG rail and T&S gangs and surfacing
gangs). BMWE takes rhetorical advantage of the imprecision of its terminology by selectively
criticizing parts of the railroads' evidence as it pertains to certain categories of "division and section”
operations.

1© As BMWE acknowledges, this is an abandonment of the position BMWE strenuously asserted
(as a participant in the comments of the "Allied Rail Unions” ("ARU")) in the underlying STB
application proceedings. The "ARU" asserted, inter alia, that the railroads' proposals for changing
workforce arrangements in connection with the Conrail transaction were subject exclusively to the
procedures for changing labor agreements under section 6 of the Railway Labor Act, 45 US.C.
§ 156. The STB disposed of the "ARU" legal arguments in a footnote to Decision No. 89 (at 122
n.198), finding that the "ARU" were seeking to "revive numerous arguments about the supposed
primacy of the Railway Labor Act over the New York Dock process, the immutability of rates of pay,
rules, and working conditions, and other related issues that have been consistently rejected by the
ICC, the Board, and the courts."
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to make adequate findings of fact and, in any event, because the record assertedly does not support
the arbitrated arrangements as they apply to "division and section" forces. Pet. at 17-31.

BMWE's challenge is misconceived. A New York Dock award will not be reviewed
on the basis of its "lack of detailed discussion” or to consider other asseried "shortcomings” in the
referee's recitation of his findings."' Under Lace Curtain, a referee's factual findings in support of an
arbitrated agreement -- including findings that changes in labor agreements are "necessary" to
implement a proposed "transaction" -- are reviewed only for "egregious error."'? BMWE does not
acknowledge, much less meet, that standard here. Insiead, BMWE attempts to reargue the
arbitration case, contending that the railroads "failed to d2monstrate” and "cannot show" the necessity
of the arbitrated arrangements.

BMWE proceeds as if it were raising three separate issues relating to NSR's and
CSXT's "division and section" forces: (1) the railroads are not engaged in a "transaction” (Pet. at part

I11 (B)), (2) there will be ..o "selection and assignment” of forces (id., part I1I (C)), and (3) the

" Norfolk Southern Corp.--Control--Norfolk & Western Ry . et al, 4 1.C.C. 2d 1080, 1086

(1988) ("[the union] criticizes the panel's judgment and lack of detailed discussion. These alleged
shortcomings are not matters we would review under Lace Curtain;" finding that, "[i]n any event, the
record supports the conclusion of the arbitration panel.").

"2 Union Pacific Corp., et al --Control and Merger--Southern Pacific Transp. Co . et al., Fin.
Dkt. No. 32760 (Sub-Mo. 22), served June 26, 1997, slip op. at 3-4 ("UP/SP _Train Operations”)
(The referee's finding of necessity to integrate seniority and to adopt a uniform collective bargaining
agreement are findings of fact, subject to deference under Lace Curtain), CSX Corp --Control--
Chessie Sys and Seaboard Coast Line Indus (Arbitration Review), Fin. Dkt. No. 28905 (Sub-
No. 27), served Dec. 7, 1995, slip op at 8 ("CSX Control/Train Operations") ("The Arbitrator’s
decision on the issue of whether the proposed changes are linked to a prior transaction is a factual
issue. That decision should not be set aside except for egregious error”), affd sub nom. United

Imsn_Umszn_LSIB 108 F.3d 1425 (D.C. Cir. 1997); Eox Valley & Western Ltd --Exempt. Acq.
, Fin. Dkt. No. 32035 (Sub-No. 1),

served Dec 19, 1994, slip op. at 4, 6 ("Under our well estabhshed Lace Curtain standard of review,
we allow arbitrators substantial latitude to use their expertise in arbitrating disputes concerning these
- .rangements to carry out New York Dock conditions"; arbitrator "did not commit 'egregious error’
in declining to modify" labor agreements).
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railroads failed to demonstrate "necessity" (id., part I1I (D)). At bottom, however, these amount to
a single contention: that the railroads assertedly are not making any operational changes that wouid
warrant modifying pre-transaction arrangements governing their allocated "division and section”
employees. The argument fails for the same reasons each time it is made.

BMWE's attack on the arbitrated arrangements rests on the union's unduly narrow and
flawed understanding of the authority that the railroads are exercising pursuant to their August 24,
1998 New York Dock notice. Decision No. 89 authorized the railroads and their corporate parents
io engage in a series of related transactions, beginning with the control transaction which was
consummated on August 22, 1998. The control transaction itself involved no operating changes,
entailed no rearrangements of forces, and required no New York Dock notice or implementing
agreement. What the railroads and their corporate affiliates are now preparing to do, also pursuant
to the Board's express authority, is divide the use and operation of Conrail properties. Conrail will
cease to exist as a multi-region line-haul railroad, and CSXT and NSR will operate their allocated
Conrail properties -- in direct competition -- as parts of their expanded systems. It is the operational
restructuring that will generate the transportation improvements, efficiencies, and public benefits on
the basis of which the application was approved.

NSR showed that the success of the Conrail Transaction, with regard to NSR, aepends
on its ability to offer responsive, efficient, and competitive train service over expanded single-line
routes, offer and meet demanding train schedules, serve new markets and customers, and boost the
traffic levels on Conrail's former system properties by attracting the time-sensitive traffic that is now
moving by truck. Meetiag these competitive challenges will place significant demands on NSR's new
maintenance of way organization and operations. NSR must perform sufficient ongoing maintenance

and repair to support the level, speed, and frequency of train operations planned for the expanded




system, while at the same time minimizing the disruption to train operations that maintenance of way
work inevitably causes. To balance these competing demands, NSR must be able efficiently and
flexibly to schedule and manage maintenance operations. R-160-6, 886- 88

NSR demonstrated, and referee Fredenberger properly found, that NSR could not
perform its planned operations if its maintenance of way operations were subject to Conrail's existing
workforce arrangements. By virtue of the nature and structure of the Conrail transaction, the
Conrai/ BMWE arrangements would operate more restrictively on the NSR-allocated properties than
they do on Conrail today. NSR's new operations over its allocated lines will both require more
maintenance -- because of increased traffic density (and NSR's generally higher maintenance
standards) -- and be more vulnerable to maintenance-related delays and disruptions than are Conrail's
operations today Moreover, the configuration of the allocated propertics will provide NSR fewer
options than Conrail enjoys today for rerouting traffic so as to minimize operational interference
caused by maintenance of way operations. R-193-94, 334-35, 887-90, 918-20

NSR showed that the Conrai/lBMWE agreement does not fit, geographically or
operationally, with NSR's planned operations. The agreement was adopted in 1982 to replace the
patchwork of labor agreements that governed maintenance of way operations on Conrail's
predecessor railroads. The Conrail’BMWE agreement was fashioned for free-standing Conrail
operations under Conrail's managerial structure, neither of which will survive the authorized
transaction. R-168-73. The ConrailBMWE arrangements are predicated on multiple and
overlapping seniority arrangements, which restrict the railroad's use of employees and confine most
maintenaiice of way gangs to relatively small geographic areas, most of which will be split by the

transaction. This fragmentation is graphically illustrated in the exhibits reproduced at tab 16,-18 of




the Carriers' Joint Appendix, which depict the authorized division of Conrail properties in relation to
the Conrail/BMWE seniority arrangements. R-918--19.

In each map, the Conrail properties allocated to NSR (depicted by a solid black line
within the colored lines) consist of fragments of Conrail's existing seniority arrangements -- which,
under the terms of the Conrai/BMWE agreement, define the physical boundaries within which
employees are permitted to work. NSR will be operating parts of the two Conrail/BMWE production
regions (R-799) and six production zones (R-800). Conrail's eighteen seniority districts, which
govern day-to-day line maintenance, B&B, and equipment repair forces, will be split among the three
railroads. Only five of the eighteen districts will be conveyed intact to NSR. NSR is authorized to
operate parts of eleven others. R-304-05, 798, 801-11.""  Maintaining those arrangements on
NSR's expanded system would confine the work of all of NSR's allocated maintenance of way
employees -- including "division ai:d section” forces -- to restrictive and arbitrarily defined territories.
NSR demonstrated that operating under such fragmented arrangements would impede efficient
operations by unduly restricting the territorial range of its maintenance gangs and roadway equipment.
In several cases, the line segments to be allocated to NSR will consist of only a few miles of track --
far too little to generate sufficient work for a maintenance gang headquartered in those locations. In
all cases, the fragmented territories bear no relationship to NSR's planned operations. R-192-93, 343,
918.

The Conraii properties are further subdivided into approximately 129 separate
"working zones," many of which also will be split by operation of the Conrail transaction. R-760--

92. The working zone arrangement limits the mandatory exercise of Conrail/BMWE seniority and

3 This fragmentation affects the seniority arrangements governing nearly all BMWE-represented
maintenance of way employees. Of the employees holding seniority on the lines to be allocated to
NSR, 80 percent hold seniority on one or more of the eleven fragmented districts. R-918.
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therefore limits the railroad's ability to deploy forces when and where they are required to meet
operating needs. By selectively designating their working zones, Conrail employees may avoid filling
assignments (but remain eligible for monetary benefits under Conrail's Supplemental Unemployment
Benefits ("SUB") plan) without regard to the railroad's operating needs. The railroads showed that
this arrangement has increasingly restricted Conrail's operational flexibility, as the designated
"working zones" have been reduced in size (some to a fraction of a mile of track) through line sales
and abandonments. R-200, 306. The referee properly found that Conrail's work zones would operate
even more restrictively if they were applied to the allocated properties. R-925-26.

NSR offered extensive evidence showing that operating under Conrail's workforce
arrangements and the Conrai/BMWE agreement would wed NSR to Conrail's practices and methods
and interfere with NSR's ability to operate its allocated properties as part of its expanded system. The
Conrail/ BMWE agreement is inconsistent with a number of NSR's basic operating, administrative,
and safety practices and with the scope of other NSR labor agreements that will be applied to the
NSR-allocated propeiiies under the terms of implementing agreements reached with the
representatives of other cra.ts of employees. The Conrail/BMWE rules governing the bulletining of
positions and the handling of claims, for instance, are inconsistent with NSR's centralized managerial
organization. Application of the Conrai/BMWE rules also would prohibit NSR's established use of
nonagreement assistant track supervisors to perform minor track repairs in connection with federally-
mandated track inspections -- one of the practices that NER credits for its outstanding safety record
And application of the ConraiyBMWE agreement would create potential variations and conflicts over
the scope of work to be performed by different crafts of employees on the NSR-allocated lines.

R-200-04, 923-30.




Against the record in this case, there is no basis for questioning the referee's findings.
Not even BMWE can quarrel with the need to change the Conrai/ BMWE arrangements. BMWE
advanced its own proposals for modifying the Conrai/BMWE agreement and seniority arrangements,
and now concedes that it has no objections to the arbitrated arrangements that will govern the
consolidation of roadway equipment repair shop functions, the consolidation of rail welding
operations, and the extension of NSR's DPG arrangement to the allocated properties. As to all of
those changes, BMWE is satisfied that the railroads are engaging in a "transaction," that the
transaction entails or warrants a "selection and assignment of forces," and that the arbitrated
arrangements are "necessary” within the meaning of the Board's New York Dock standards.

But BMWE denies that NSR is engaging ia operational hanges that warrant
modifying the Conrail/BMWE work arrangements in relation 10 any other maintenance of way
operations. As BMWE has it, the authorized restructuring of Conrail's operations -- the very object
of the authority conferred in Decision No. 89 and made subject to the New York Dock conditions --
is not itself an occasion for rearranging Conrail's "division and section" forces under the conditions.
According to BMWE, NSR would be engaging in a cognizable operational change only to the extent
that NSR either integrates the seniority of its existing and allocated employees or proposes to require
employees to "work across . . . NSR-Conrail lines." Pet. at 19, 24. BMWE simply fails to come to
terms with the fundamental fact that the Conrail transaction will result in Conrail's ceasing to exist
in its current form. NSR and CSXT are going to reconfigure operations throughout their expanded
and integrated systems, with respect to all maintenance of way operations, in order to provide the
more efficient and competitive service contemplated by Decision 89.

BMWE acknowledges, as it must, that the Board intended for the transaction

authorized in Decision No. 89 to yield public benefits in the form of enhanced efficiency and




competition. Pet. at 19. But the union then faults the referee for measuring the competing proposals
against those very objectives -- hardly a basis for disturbing the Fredenberger Award.

BMWE asserts (Pet. at 20-26) that the Fredenberger Award supposedly runs afoul
of Carmen 111 and other cases addressing operational changes made pursuant to New York Dock
conditions imposed on a merger or control transaction that the ICC (or STB) had approved in the
past. This is a smokescreen. The issue in those "follow-on" transaction cases is whether the current
operational change is an action taken in the exercise of authority conferred under the Interstate
Commerce Act. Resolution of that question depends on a factual determination -- to be made in the
first instance by the neutral referee -- as to whether there is a sufficient link between the operational
change and the original control (or merger) transaction approved by the ICC or STB."* But that
threshold inquiry presents no serious issue here. NSR and CSXT are engaged in the initial
implementation of the Conrail transaction, not carrying out an operational change years down the
road in circumstances where the connection to the approved transaction could be subject to genuine
contest.

There is simply no doubt that the operational changes NSR will undertake are incident
to the Conrail transaction. The referee correctly found that NSR and the other railroads are
proposing to exercise the author* conferred in Decision No. 89 by operating their allocated Conrail
properties in direct competition as parts of expanded NSR and CSXT systems. Award at 11 (R-11).

For its part, as we have described, NSR will operate its allocated lines as part of new NSR rail routes

' And when considering such "follow-on" coordinations, the term "transaction” in Article I,
Section 4 of New York Dock is given a broad construction, encompassing "subsequent transactions
that are directly related to and fulfill the purposes of the principal transaction (i.¢., those which .
allow 'the efficiencies of consolidation’ to be achieved).” Carmen [II, sl‘p op. at 22-23 (quoting C_SX

CQm Control--Chessie Sys. and Seabourd Coast Line Indus., 8 1.C.C.2d 715, 722, affd, ATDA v.
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under NSR's management structure, policies, and practices and with NSR employees. R-327, 336,
882-87, 944-50, 952. And, as it is authorized to do, NSR will commence its new operations
immediately upon allocation of the Conrail properties. The only issue is whether, as the referee
found, the operational changes necessitate the modifications in the Conrai/BMWE workforce
arrangements contained in the arbitrated implementing agreement."*

There is no basis for distinguishing, as BMWE does, between the necessity for
modifying arrangements governing employees engaged in rail and T&S operations (as to which
BMWE accepts the referee's findings) and employees engaged in all other line-of-road maintenance
of way operations. Contrary to BMWE's contention (Pet. at 27), NSR is not planning to "continue”
Conrail's existing "division and section" operations on its allocated properties. As we explained in
the arbitration proceeding, NSR will rearrange all of its allocated employees by integrating them into
a unified workforce in support of operations on NSR-allocated properties. All allocated employees
will have their seniority dovetailed into new rosters for each classification of employees required in
NSR's new operation and, in each case, covering an appropriate seniority territory aligned with NSR's
managerial divisions and regions. NSR will establish new maintenance of way gang operations,
including "division and section" operations, and will apply its own operating standards, practices, and
management to the operation. NSR also plans, on a limited basis, to integrate "division and section”

operations at NSR-Conrail common points by using gangs constituted on the allocated properties to

' There is likewise no force in BMWE's assertion that the selection and assignment of
employees necessitated by the Conrail transaction fails to meet some independent standard
supposedly established by the record of arbitration awards under pre-1980 employee protective
arrangements. Pet. at 24. The task presented to the referee was that of fashioning an appropriate
arrangement for nearly 2,000 NSR-allocated employees in circumstances in which the vestiges of
Conrail's existing arrangements were not suited to, and indeed would impede, NSR's authorized
operations. The referee correctly understood that the standard to be applied was the established
"necessity standard," as approved by the D.C. Circuit, and as confirmed by Carmen IlI, slip op. at 25-
27
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perform work on adjoining former NW-Wabash properties (and the reverse), as needed to meet
immediate operating needs. R-174, 345046, 920-21, 923.

All of these undertakings, as we explained in the arbitration, are part of the selection
and assignment of forces that is occasioned and made necessary by the railroads' implementation of
the authorized transaction. And all of the considerations that supported the referee's necessity
findings -- including the fragmentation of seniority arrangements and working zones, the operational
incompatibility of ConraiylBMWE arrangements, and the need for flexibility in scheduling and
performing maintenance of way work -- apply equally, and in some cases more so, to division and
section employees and operations.

Against the record in this case, there is no basis for questioning the referee's necessity
determination, much less for concluding that the purpose of the arbitrated arrangements is only 10
"improve the carrier's labor relations position" (Pet. at 28-29) or promote NSR's "convenience” (id.
at 30). The necessity for the arbitrated arrangements is a function of the division of Conrail's
properties, which makes it impossible to "preserve” existing workforce arrangements, and, in NSR's
case, also a function of the nature of the operations that NSR is authorized to conduct on its allocated
properties. This is not a case in which the railroad applicants could have continued operating under
their separate labor arrangements (as has sometimes been done, as BMWE points out (Pet. at 27),
in prior merger and control cases). R-302. Referee Fredenberger properly found that operating
under the Conrail/BMWE arrangements would "severely hamper" NSR's new operations. And he
properly considered the more efficient use of employees to be a transportation benefit justifying the
arbitrated arrangements. See UP/SP Train Operations, slip op. at 12. Those findings are not based
on a relative assessment of the two agreements, but on the referee’s reasoned understanding, informed

by the extensive record in this case, of how the existing Conrai/ BMWE arrangements would restrict




NSR's ability to conduct its authorized operations. It is those operations, not the labor agreement
changes or any prohibited "transfer of wealth," that will produce the public transportation benefits
on which the referee's findings were based.

None of these considerations was overcome by BMWE's proposal, which provided
for only modest -- and incomplete -- modifications to the Conrail/BMWE seniority arrangements.
BMWE proposed to realign the Conrail/BMWE seniority zones to correspond to NSR's new
managerial divisions and to realign some of the split seniority districts in ways that assertedly would
have recreated the Conrail/BMWE arrangements within the confines of NSR's allocated properties.
In fact, however, as NSR showed at the hearing, BMWE proposed no reconfiguration of three of the
split seniority districts, including tv/o of the largest districts (Columbus and New Jersey) and the two
districts (New Jersey and Philadelphia) that are to be split among all three railroads. R-451-52.
Under BMWE's proposed terms, NSR would have been bound by the Conrail/BMWE arrangements

in the territories where modification was most needed.'® In any event, as NSR established in the

' Contrary to BMWE's conteniion (Pet. at 27), BMWE's proposal did not realign the
Conrail/BMWE seniority regions. Instead, as NSR pointed out at the hearing, BMWE's proposal
would have abolished the Conrail/BMWE regional gang arrangement, requiring NSR to cstablish
DPG gangs for all future rail programs on the allocated properties. R- 463.

BMWE contends that it "agreed to" the railroads' "proposals on regional and system gangs."
Pet. at 2. Asto NSR, BMWE is wrong. Under BMWE's proposal, NSR would have been required
to operate DPGs on the allocated properties subject to local Conrail/BMWE rules, which would not
have provided NSR sufficient flexibility in the scheduling of rail and T&S gang operations. This
deficiency in BMWE's proposal was addressed extensively on the record in the hearing. We
explained the necessity for conducting DPG operations in combination with the NW-Wabash/ BMWE
local rules, not the Conrail/BMWE rules, in order to permit flexible scheduling of DPG gang
operations. BMWE's petition does not challenge any aspect of the arbitrated arrangements governing
DPG operations, including the application of NW-Wabash/BMWE local rules to DPG operations on
the allocated properties. R-338-40, 356-57, 461-52, 1924-25.
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hearing, BMWE's proposal did not satisfy NSR's operating plan and would not meet NSR's operating
needs. R-342-44, 356, 462."

Lost in all of BMWE's rhetoric is the fact that the arrangements that will govern
maintenance of way operations on NSR's allocated properties are the same ones that BMWE
negotiated on beha!i of employees on NSR's NW-Wabash properties. The new seniority divisions
and region on the NSR-allocated properties are comparable in size to the corresponding divisions and
regions on NSR's adjoining properties. R-185, 922. BMWE's calling the new arrangements "mega-
districts" does not change that fact or otherwise advance the analysis. The NW-Wabas/BMWE
Agreement and the ConraiyBMWE Agreement are largely the products of national negotiations, and
their economic terms are comparable. In fact, many of the terms of the agreements, including the
basic health and welfare benefits packages, are the same. BMWE has never argued, nor could it
show, that the differences between the agreements render the NW-Wabash/BMWE agreement
inherently or objectively "inferior" to the Conrail/BMWE agreement. See UP-SP/Train Operations,
slip op. at 6. Nor does BMWE contend that the Arbitrated Implementing Agreement fails to preserve
any "rights, privileges, and benefits" subject to protection under Article I, Section 2 of the New York
Dock conditions. In fact, Conrail employees allocated to NSR will be eligible to participate in NSR's

more generous 401(k) savings plan (which, unlike Conrail's plan, provides for a partial employer

17 BMWE's attack on the referee's necessity findings is not bolstered by its reliance on Decision
No. 101, in which the Board clarified the scope of its ear'ier decision to "override" a 1982 order of
the Special Court that gave Providence and Worcester Railroad Company a right to acquire Conrail's
New Haven Station properties in certain enumerated circumstances. In the part of the decision relied
on by BMWE, the Board clarified that it did not intend to override the Spe<ial Court order for all
purposes, but only to the extent that it could be read to "block" the transfer ot the station properties
to CSXT. Decision No. 101 says nothing about the meaning or construction of the New York Dock
conditions or the scope of the exemption "from all other laws" in 49 U.S.C. § 11321(a), as it applies
to the Board's well established authority to modify labor agreements. The decision is confined to its
unique facts, which have no parallel here.
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match of employee contribut’ons); will be eligible for protective benefits under the February 7, 1965
Stabilization Agreement, as modified and extended (subject to the election of benefits requirements

of Article I, Section 3 of New York Dock and otherwise-applicable qualification requirements); and.

as directed by the referee, will retain protective benefits under Conrail's SUB Plan. R-204-07 '*

Finally, it is also a fact that, to the extent that NSR's "division and section" employees
or any other allocated employees may be adversely affected by the transaction, they will be
compensated in accordance with the New York Dock conditions

III. THE BOARD SHOULD NOT REVIEW THE ARBITRATED ARRANGEMENTS
GOVERNING USE OF THIRD PARTY CONTRACTORS TO PERFORM

TRANSACTION-RELATED CAPITAL PROJECTS.

The Arbitrated Implementing Agreement also contains a provision (Article I § 1(h))

for expediting infrastructure changes and improvements necessary to the railroads' new operations.
The provision permits NSR, under certain circumstances, to use third party contractors to augment
its. BMWE-represented forces, in order to meet the extraordinary construction schedule
necessitated by the Conrail transaction. BMWE urges the Board to vacate the provision on the
ground that it assertedly exceeded the referee's jurisdiction under New York Dock Article I,
Section 4. The challenge is without merit.

The arbitrated contracting arrangement addresses a specific transaction-related
operating need, which is well documented in the records of both the application and arbitration

proceedings. See R-219-27, 891-95, 936-42. NSR first described its plan to use outside rail

' Other employee benefits will not change. The Conrail and NW-Wabash Agreements
incorporate the same basic health and welfare benefits package, which was negotiated nationally by
BMWE. The Plan includes, among other benefits, the national dental plan; the aational supplemental
sickness plan; and the nationally negotiated early retirement major medi.al benefits. Allocated
employees will experience no lapse in coverage and, where applicable, will continue to receive bene-
fits in accordance with their existing elections. R-206.
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construe ~ntractors in the STB application, which described specific capital projects (totaling
more tha. 500 million in investment) that NSR planned to undertake within the first three years
of its new operations. NSR's capital plan included regulated rail connection projects necessary to link
NSR's existing and allocated properties and capacity improvement and upgrading projects (such as
the addition of new rail sidings and double-track crossovers and tunnel clearance improvements)
necessary to prevent operational "bottlenecks" and enable NSR to handle the types, volumes, and
patterns of traffic planned for the expanded system. Since the STB application was prepared, NSR
has further refined its capital plan to encompass additional projects necessary to accommodate its
system's new traffic patterns and volumes and comply with environmental mitigation requirements
imposed by Decision No. 89. NSR now plans to install more than 164 miles of new track in
connection witn implementation of the transaction.'” NSR demonstrated in the arbitration proceeding
that it had yet to complete dozens of transaction-related capital projects, involving the construction
of more than 126 miles of new track. R-219-20, 895, 953.%°

NSR showed that these remaining projects exceed its manpower and equipment

capacity, and that the costs of expanding its capacity to meet the short-term operating needs are

' The number of necessary construction projects, and the speed with which NSR must complete
them, are unprecedented. During the last three years, BMWE-represented forces on NSR's former
NW properties alone completed an average of 11.9 miles per year of new track construction. NSR
now needs to perform nearly four times that amount in each of the next three years. Under the best
of conditions, it would take NSR far more than three years to complete the remaining construction
projects using only its expanded BMWE-represented workforce. R-939.

% NSR started work on transaction-related capital projects on its existing properties well before
the STB application was approved. Since the Conrail transaction was announced, NSR's BMWE-
represented employees have been fully employed, on both transaction-related projects and routine line
and program maintenance. Other than the regular seasonal cut-off of program gangs, NSR has not
reduced its BMWE forces or furloughed BMWE-represented employees, and many employees have
worked substantial overtime on transaction-related projects. R-937.
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prohibitive. NSR showed that it would have to hire and train scores of additional maintenance
of way employees (and nonagreernent supervisors) in order to shift manpower to the construction
projects and that the process of hiring and training that number of new employees would be costly,
disruptive to NSR's planned operations, and inconsistent with NSR's management practices.
NSR's practice is to recruit and train employees for long-term employment, not to hire a transient
labor force or conduct mass furloughs that disrupt the workforce, require retraining of employees
upon return from furlough, and jeopardize employee morale. Moreover, NSR showed that even
if it could hire and train the necessary employees on the schedules demanded by its Operating
Plan, NSR could not efficiently equip those forces to perform the remaining capital projects. At
a minimum, depending on the sequencing and scheduling of projects, NSR would have to make
substantial investments in construction equipment not otherwise needed for its ongoing operations.
NSR showed that using outside contractors to augment its expanded maintenance of way

workforce would permit timely and efficient completion of the necessary capital projects, with

little or no impact on NSR's existing and allocated employees. R-222-25, 350-55, 938-41.%

On the basis of that record, the referee properly found that performing the projects
under otherwise applicable BMWE agreements would "cause serious delay to implementation of
the transaction insofar as capital improvements are concerned” and that "elimination" of the
restrictions on the use of outside contractors under the BMWE agreements satisfies the Board's
"necessity test." Award at 14 (R-14).

Contrary to BMWE's contention (Pet. at 3), NSR did not seek or obtain an
“unrestricted right to subcontract maintenance of way work" related to its Operating Plan. The

arbitrated contracting arrangement covers a limited universe of projects ard is narrowly tailored to

' The same considerations apply to Conrail as well. R-755-56.
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achieve its purpose. The arrangement does not place any permanent restriction on the BMWE
agreement scope rules or permanently change applicable practices under those rules. The temporary
arrangement will remain in effect only so long as NSR is performing capital projects initially required
tc implement the Operating Plan and achieve the benefits of the transaction. Once those projects are
complete, the ongoing maintenance and renewal of newly constructed track will be performed in
accordance with the applicable labor agreements and practices. Moreover, no BMWE-represented
employees will lose work opportunities as a result of NSR's use of outside contractors pursuant to
the Arbitrated Implementing Agreement. R-226.”

BMWE has never disputed the necessity of any of NSR's planned capital projects. Nor
does BMWE deny that the projects exceed NSR's capacity -- that is, that NSR could not meet the
construction schedule using its existing and allocated employees, supervisors, and equipment. And
BMWE acknowledges that expediting the projects "may involve a public transportation benefit.” Pet.
at 33. But BMWE contends that none of these considerations is "cognizable" under New York Dock
because "subcontracting is not unification" and therefore assertedly is not a “transaction” within the
meanuig of the conditions and because, in any event, NSR did not demonstrate the necessity of the
contracting arrangement. Id. at 32.

The referee properly determined that the planned capital projects are being undertaken
as part of the authorized restructuring of Conrail's operations pursuant to the STB's authority. These

investments are one of the many "important public interest benefits" cited in Decision No. 89 (at 51,

2 NSR committed as part of its arbitration proposal (R-226, 941-2) that it will employ third
party contractors pursuant to the arbitrated arrangements only for transaction-related capital projects
that cannot be completed on a timely basis using NSR's available BMWE-represented forces. That
is, NSR will not use an ou<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>