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DECLARATION OF TONY L. INGRAM

1. My name is Tony L. Ingram. I am the General Manager--Northern Region for
Norfolk Southern Corporation ("NS"), the corporate parent of Norfolk South:ern Railway Company
("NSR"). I am submitting this Declaration in support of the Carriers' prehearing submission in the
above-captioned arbitration proceeding, in which NSR. Consolidated Rail Corporation ("Conrail"),
and CSX Transportation, Inc. ("CSXT") are seeking an implementing agreement to govern the
selection and assignment of maintenance of way employees on the Carriers' restructured systems. The
purpose of this Declaration is to describe NSR's plans for conducting train operations on its expanded
system and to explain the necessity of NSR's proposals for rearranging maintenance of way operations

on its existing and allocated properties.
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- B I have held a General Manager position with NS since 1993, when | was
named General Manager--Eastern Region. In May 1997, | assumed my current position as General
Manager--Northern Region, one of three General Managers for NSR's entire system, when the
position was created in preparation for the Conrail Transaction. In this capacity, I am responsible for
planning and launching the new train operations for NSR's expanded rail system. When NSR assumes
operation of its allocated Conrail properties, I will have primary responsibility for train operations on
the allocated properties, which will make up NSR's new Northern Region.

3. I joined Southern Railway (which is now a subsidiary of NS) in 1970, as a
management trainee in the Engineering Department, which has responsibility for maintenance of way
operations. I worked in maintenance of way operations for two years, supervising gangs of
employees involved in both day-to-day line maintenance, as well as construction, and program
renewal work. After 3 years in the Engineering Department, I received my first of several promotions
to positions in the Transportation Department.

A. Description of the Conrail Transaction

4. The Conrail Transaction will fundamentally restructure railroad operations in
the eastern United States. Rail service in the East today is provided by three "Class I" railroads and
a number of short line and connecting railroads. NSR and CSXT operate largely parallel route
systems, reaching all major rail markets in the Southeast and Midwest regions. Ameing other points,
NSR and CSXT both serve directly Chicago, Illinois; St. Louis, Missouri; New Orleans, Louisiana;
Memphis, Tennessee; Jacksonville, Florida; Charlotte, North Carolina; Charleston, South Carolina;

Hampton Roads, Virginia; Atlanta, Georgia; Detroit, Michigan; Birmingham, Alabama; and
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Louisville, Kentucky. NSR and CSXT compete head-to-head for traffic in all major commodity
groups throughout large portions of their service territories.
- 5 No similar competitive balance exists in the Northeast, where Conrail has been
the dominant railroad for more than two decades. Conraii today operates approximately 10,500
miles of rail lines (depicted in blue on the map submitted as Carriers' Exhibit A-45) located in thirteer
states, the District of Columbia, and Canada. Conrail's principal routes form two major legs, which
cross in the shape of an "X" just south of Cleveland, Ohio. One leg of the Conrail "X" extends from
New England and New York/New Jersey in the east to St. Louis in the west; the other links New
York/New Jersey, Pennsylvania (Pittsburgh, Hamisburg, and Philadelphia), Baltimore, and
Washington, D.C. with Chicago. Conrail's system meets largely end-to-end with NSR's and CSXT's
existing systems in the East. Conrail lines parallel the NSR and CSXT systems between Buffalo,
Chicago, and St. Louis, and adjoin NSR or CSXT at Cleveland, Detroit, Cincinnati, Columbus, St.
Louis, and Washington, D.C. However, many of Conrail's major markets, including the Northern
New Jersey/New York metropolitan area, Southern New Jersey/Philadelphia, Boston, the
Monongahela coal fields, and Harrisburg, are not now served by any other major railroad.

6. The Conrail Transaction will bring vigorous and balanced rail competition to
these and other markets by allocating Conrail's trunk lines between NSR and CSXT and by giving
both :arriers equal access to certain key terminal areas. NSR will exclusively operate most of the leg
of the Conrail "X" from Chicago to Cleveland and New York/New Jersey via Pittsburgh and
Philadelphia. These NSR-allocated lines include approximately 6,000 miles of Conrail lines and
trackage rights in New Jersey, Pennsylvania, Ohio, New York, West Virginia, Indiana, Illinois,

Michigan, Maryland, and Delaware (depicted on the map submitted as Carriers' Exh. A-46). NSR




will operate these allocated lines as part of NSR's system, which currently consists of approximately
14,282 railroad route miles (including approximately 1,520 niles of trackage rights) in 20 states and
the Province of Ontario, Canada. NSR Exh. 11 depicts the expanded NSR system as it will exist
upon consummation of the Transaction.

7. In addition, NSR will serve three so-called "Shared Assets Areas,” which are
being established to extend two-carrier competition to shippers in three key terminal areas -- South
Jersey/Philadelphia, Northern New Jersey/New York, and Detroit. The Shared Assets Areas will
be operated by Conrail as extensions of both the NSR and CSXT systems under operating agreements
granting both carriers access on equal terms to shippers located within the Shared Assets Areas.
B. NSR's Operating Plan

8. The Operating Plan NSR submitted as part of its Application for STB approval
of the Conrail Transaction (Carriers' Exhibit A-4) contains a comprehensive description of NSR's plan
to operate the allocated former Conrail properties as part of the expanded NSR system for all
purposes, including maintenance of way operations.

9. The Operating Plan describes in detail our planned train operations, including
the train schedules that we are preparing to offer on our expanded system. The expanded NSR
system will be structured around eight principal routes, which will be linked to handle traffic between
any two points on the system. The eight new routes are: the Penn Route (as depicted in the map
submitted as NSR Exh.6), the Southern Tier Route (as depicted in the map submiited as NSR Exh.
3), the Piedmont Route (as depicted in the map submitted as NSR Exh. 7), the Shenandoah Route
(as depicted in the map submitted as NSR Exh. 8), the Southwest Gateway Route (as depicted in the

map submitted as NSR Exh. 9), the Bridge Route (as depicted in the map submitted as NSR Exh. 3),
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the Mid-South Route (as depicted in the map submitted as NSR Exh. 5), and the Butler Cut-Off
Route (as depicted ir the map submitted as NSR Exh. 4).

10.  NSR’sprincipal east-west route, the Penn Route, will be formed by combining
and upgrading Conrail's former Lehigh, Reading, Harrisburg, Pittsburgh, Cleveland and Chicago lines.
The new Penn Route will be the shortest rail route from three important eastern rail markets (northern
New Jersey, Philadelphia/southern New Jersey, and Wilmington/Baltimore/Washington) to points in
the Midwest, including Chicago, with intermediate connectiuns to mainline routes serving the
Northeast and eastern Canada, the Southeast, and Detroit.

11.  Other new routes will be formed by combining former Conrail main lines and
segments with adjoining NSR lines. NSR’s new Southern Tier Route, for instance, is a combination
of Conrail's .ormer Southern . ier Line between Suffern and Buffalo, New York, and NSR's current
mainline from Buffalo to Cleveland. These two currently "dead-end" mainlines will te connected to
form a viable through route.

12.  The expanded route system will enable NSR to provide efficient, seamless
service between points on NSR's existing and allocated lines. These new single-line operations will
eliminate the delay, risk, and expense associated with interchange operations. And NSR will take
ad\;antage of other opportunities to eliminate and streamline intermediate handling by c'onsolidating
yard operations and by grouping traffic according to traffic type and service needs.

13, These operational changes will produce immediate improvements in train
service. Shippers will benefit directly from the expansion of single-line service and the elimination

of costly and time-consuming interchange operations. NSR will offer new and more competitive train




schedules for every major traffic type currently handled by Conrail (including coal, automotive,

general merchandise, and intermodal).

14.  NSR's expanded system will tace stiff competition. By design, NSR and CSXT

w~ill be placed in he;d-to-head competition for most of the traffic that currently moves exclusively or

principally by Conrail. Meeting that competition will require NSR to offer responsive and efficient
service, which in turn will produce immediate and substantial transportation benefits for Conrail's
existing rail customers. But meeting rail competition alone will not suffice. To a large degree, both
financially and operationally, the public benefits of the Conrail Transaction depend on our ability to
expand the traffic base by attracting freight that is currently moving by truck. NSR's expanded single-
line routes are desig. - 4 to compete directly with highway traffic (particularly in the I-70, 1-80, I-81,
1-85, 1-90, and 1-95 highway corridors).

15.  Competition will be most intense for our intermodal traffic, which accounts
for a large share of the projected traffic on the Northern Region. Intermodal service involves the
movement of standardized containers that can be shipped by (and readily interchanged between) two
or more modes of transportation, with minimal intermediate handling. Because containers can be
handled readily by truck, intermodal is the railroad's most service- and time-sensitive traffic. NSR's
abifity to compete for intermodal traffic depends on the railroad's ability to offer frequ’cnt, on-time
service on very demanding train schedules.

16.  NSR's Operating Plan (Carriers' Exh. A-5, App. D at 459-470) projects traffic
increases on many line segments, yards, and terminals on the expanded system. Traffic density will

increase immediately at certain locations as a result of traffic shifts related to the route restructuring.

For example, traffic on Conrail's high density Harrisburg Line (between Harrisburg and Reading,
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Pennsylvania) will increase with the segment between Hariisburg and Rutherford, Pennsylvania
handling an average of 59 trains per day, 13.6 more than Conrail currently operates on that segment.
NSR Operating Plan, App. D at 462. NSR's new Southern Tier Route is currently expected to handle
six trains per day m;re than Conrail now operates on the segment between Corning and Buffalo, New
York. And the NSR will operate on average 20 more trains per day on the segment of Conrail's
Cleveland Line between White and Cleveland, Ohio. Over time, NSR expects to expand is traffic
base substantially, adding significant additional traffic on its existing and allocated lines.
C. Maintenance of Way Operations

17.  No degree of coordination in train operations will reduce transit times or
otherwise improve customer service if the railroad fails to maintain its rail infrastructure. Track
conditions, more than any other single factor, contribute to train delays and disruptions and
compromise safe train operations. Operations of trains over track causes wear to individual
compnnents (i.e. rails, ties, fasteners, etc.) and to the geometry and alignment of the track structure
as a whole. Replacement of those worn components and correction of geometry and alignment is
continually necessary to safely operate trains at the designed speeds. A loose bolt, if undetected, can
literally derail a train. Likewise, any number of track conditions -- a rail that has cracked frox.: heavy
loads, and weather conditions, or has separated due to defective welds, or a low joint resulting from
the stress of heavy ioads, for instance -- can, if neglected, cause catastrophic operating problems. To
prevent such problems, NSR adheres to the highest reasonable maintenance standards. We inspect
our mainline system on a daily basis. NSR maintains its track to standards that exceed both federal
requirements and the preventive maintenance standards of other U.S. railroads, including Conrail.

And we invest heavily in ongoing preventive maintenance and capital renewal on all of our lines.




Through these and other practices, NSR consistently achieves the highest safety and service record

of all U.S. Class I railroads.

18.  But thorough maintenance uf way operations impose their own operational
constraints. Track must be placed under "slow orders" or taken out of service entirely, pending,
during, and after maintenance of way operations. These delays and disruptions impair our ability to
meet train schedules and impose immediate and substantial costs on the railroad. A 20-mile per hour
slow order on a single mile of 60-mile per hour track, for instance, delays each train crew 21 minutes.
The delay is substantially magnified when traffic must be detoured to other routes to avoid out-of-
service track. The more traffic that is handled over the line, the more disruption that is caused by
each maintenance operation. Disruption to traffic on major arteries has a nega.tivc ripple effect on
train schedules and operations across the system. Moreover, because lines with greater traffic density
and faster trains generally require more track maintenance, maintenance of way operations pose the
greatest operational interference just where interference is least tolerabi>. Maintenance of way related
disruption can never be eliminated, but it must be controlled if NSR .s to compete effectively on its
expanded system. To that end, the NSR Operating Plan incarporates a comprehensive plan for
coordinating maintenance of way operations on the expanded system. NSR's plan (as described fully
in the Declaration of Gary W. Woods and in NSR’s accompanying submission) will enable the
railroad to maintain its allocated former Conrail properties in accordance with NSR’s high
maintenance standards, while facilitatirg efficient management of track time. These operating
changes will require specific workforce arrangements that are necessary to support the transportation

services on which the public benefits of the Transaction depend.




19.  The centerpiece of NSR's proposal in this proveeding is the extension of our
"Designated Programmed Gang" ("DPG") operations to the allocated properties. As Mr. Woods
explains in more detail, NSR began using DPGs on its former NW system lines in 1992. At that time,
I was General Man;ger - Fastern Region, and I had direct responsibility for train operations on large
parts of the former NW system. This position provided me a unique perspective on the benefits of
the DPG arrangement for train operations. The work performed by DPGs is the r: ilroac’ * saviest
and most disruptive work -~ projects involving the removal and replacement of track and other major
capital improvements .o the track structure. Before the railroad began to use DPGs to perform this
type of work, we experienced multiple corridor outages at certain times of the year, as the separate
rail and timber and surfacing gangs worked on different parts of the system at the same time. The
pace of each project was slowed by the constant rebulleting of gangs due to crossing seniority
boundaries and the inflexibility of their work 1imes, which often coincided with peak traffic times.

20.  The advent of DPG operations improved the situation markedly. We have
never attempted to quantify the savings and cfficiencies in train operations -- or objectively te
measure the improvements i train service -- that are attributable to our use of DPGs. But the results
were manifest. Since 1992, we have been able to schedule production work to minimize operational
delays, and to avoid multiple corridor outages. And we have been able to operate with large gangs,
completing each project more quickly than was possible under non-DPG seniority arrangements. The
flexibility has enabled us to improve customer service, both by minimizing maintenance-related
operating delays and by scheduling our major capital work to avoid peak traffic times and to coincide

with our customers' service needs.




21.  Wemust have the same flexibility in our operation of the allocated properties.
The level of competition on the Northern Region -- both from CSXT and from trucks -- requires that
we use every minute of track time as efficiently as possible.

22.. - The competition for track time (that is, the balance between transportation
and maintenance of way demands to use the track) is not unique to the Transaction. It has become
a matter of industry-wide concern as competition between carriers and advances in technology have
required and enabled carriers to operate longer, faster, and more frequent trains. But the challenges
presented by implementation of the Conrail Transaction are particularly pronounced, both because
the train schecules NSR intends to operate are so demanding, and because the very structure of the
Transaction complicates the scheduling of maintenance work. For much of the traffic on the
Northemn Region, the difference of only a few hours' transit time on a long-haul move will literally
render NSR noncompetitive.

23.  Moreover, the structure of the Transaction will make NSR particularly
vulnerable to maintenance-related disruptions on parts of its system. The Transaction divides the
operation of the Conrail properties in a manner that leaves NSR with limited opportunities to avoid
maintenance-related train disruptions by rerouting traffic. Because it is operating only part of the
Conrail properties, NSR will experience operating constraints that Conrail today does not face. For
example, in the past, if there was a -erailment or blockage on Conrail's Southern Tier Line, Conraii
could reroute most of its traffic to its parallel Water Level Route, located fewer than 50 miles to the
north. After the Transaction, however, the Water Level Route will be operated by CSXT in direct

competition to NSR's Southern Tier. When the Southern Tier is out of service, NSR will have to

reroute traffic more than 150 miles to the south to run it over NSR's new Penn Route.
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D. Capital Improvements

24.  NSR will make large investments in equipment, infrastructure, and facilities
necessary to fulfill its Operating Plan for its allocated properties. NSR's Operating Plan described
more than $ 500 million of capital improvement and expansion projects that NSR plans to complete
in the first three years of its new operations. Since submitting the Operating Plan, we have further
refined our capital plan and have identified a number of additional projects that are equally necessary
to the planned train operations on our expanded system.

25. NSR Exh. 12 is a list of the planned capital projects that we anticipate will
remain to be completed as of January 1, 1999. These projects include installation of new track
connpctions and capacity improvements involving, to varying degrees, each of NSR's new single-line
routes. On the Penn Route alone, NSR is planning to complete 17 separate capital improvement
projects, involving the installation or upgrading of approximately 80 miles of track.

26.  Most of the planned capital projects involve the construction of new track
necessary to improve the efficiency and capacity of our new routes. In this category are several major
track connection projects located at existing and new junction points on NSR's existing and allocated
properties. NSR is building new track connections that will significantly enhance train service by
avoiding the slow and/or circuitous connections currently required fo;' through train operations at
those locations. Some of these projects -- including the new connections at Sidney, Illinois, Bucyrus,
Ohio, and Alexandria, Indiana -- already hzve been completed or will be completed in advance of Day
One (the date on which NSR's expanded operations are to commence, currently projected to be

March 1, 1999).




27.  Other connection projects will have to be completed as soon as possible after
Day One in order to provide the level and quality of service that we have planned. For example, NSR
will build a new mk connection at Buffalo, which will permit efficient movement between NSR's
existing Cleveland-to-Buffalo mainline and Conrail's Southemn Tier Line. A new track connection at
Butler, Indiana will connect NSR's Detroit and Huntington Districts with Conrail's Chicago Line,
creating the most direct rail route (the Butler Cutoff Route) between Detroit and the Chicago
gateway. A new track connection at Ashtabula, Ohio will permit routing of ore traffic from the
Ashtabula Dock to the steel mills at Mingo Jct. via NSR's Cleveland line, avoiding the congested
Youngstown area and providing faster service. And NSR will build a new connection at Tolono,
lllinqis to permit efficient handling of the increased traffic between NSR and Illinois Central expected
as a result of the Transaction, bypassing congestion in East St. Louis. This new gateway will permit
NSR to compete effectively with CSXT for heavy petrochemical traffic flows moving between the
Northeast and the Southwest and Gulf Coast.

28.  NSR also is undertaking a number of capacity improvement projects, which
will enable the railroad to handle the types and volumes of traffic planned for the expanded system.
NSR will invest heavily in capacity improvements, such as new and expanded passing sidings, double-
track cross-overs and additional yard track to prevent operational "bott.lenccks" at locations where
the railroad will handle increased traffic volumes.

29.  Forexample, NSR is building signaled crossovers on the 43-mile double-track
segment of its allocated Conrail property from Harrisburg to Reading, Pennsylvania, which is a
heavily traveled portion of what will be NSR's new Penn Route. The Harrisburg-Reading scgment

currently consists of paired track, one of which is generally used for eastbound trains and the other
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of which generally carries westbound trains. The installation of crossovers will permit NSR to
operate trains in both directions on each track, reducing transit times and increasing capacity on the
segment.

30. . NSR will invest heavily in infrastructure improvements to provide the capacity
necessary to support its planned intermodal operations. NSR Exh. 12 identifies several capital
projects involving the expansion or construction of intermodal facilities, including a new, $31 million
facility that will be built on NSR's new Penn Rovte at Rutherford (Harrisburg), Pennsylvania. Each
of these projects is necessary to the growth-oriented intermodal service plan that NSR is
implementing in connection with the Transaction.

31.  NSR also will expand capacity on its allocated lines by expanding clearances
to accommodate "double-stack" intermodal containers. For example, NSR plans to enlarge the
clearances on the Pattenburg Tunnel, located at the New Jersey-Pennsylvania state line (on the Penn
Route) to handie double-stack freight. And NSR will improve clearances on the line between
Perryville and Baltimore, Maryland (which can now accommodate only standard double-stack traffic)
to handle taller ("high-cube") double-stack containers. Both of these measures will enable us to make
more efficient use of train space and track time. When this work is complete, NSR's Penn Route will
be a high-capacity corridor, able to handle high-cube double-stack traffic between Chicago and

Newark, Philadelphia, and Baltimore.

32.  NSR also will be undertaking at least two major line construction projects
necessary to mitigate the environmental impacts of the Transaction. NSR's Operating Plan (at 213-
14) described our plan to relocate a segment of Conrail’s main line through Erie, Pennsylvania in

order to lessen the impact of Transaction-related traffic increases. This project will involve the
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installation of 5.3 miles of new track, which will eliminate 1.24 miles of NSR line running through

the streets of Erie. In addition, after submitting the Application, NSR revised its Operating Plan for

the Cleveland area in response to community concerns regarding traffic volumes on trains operating

through residential areas. NSR's mitigation proposal, which was imposed as a condition of the
Contro] Order, requires NSR to construct a 42,000-foot track connection to permit NSR to reroute
traffic through Cloggsville, Ohio.

33.  Many of NSR's planned capital projects are required because NSR will be
operating existing rail lines as parts of new single-system routes, adding and shifting traffic densities
in the process. To operate successfully, NSR needs to be able to move freight quickly and efficiently
over all segments of its new routes. To that end, we have identified -- and are planning to remedy -
the potential "pinch-points" and operational "bottlenecks" by adding new sidings and crossovers.

34.  Several lines that will form principal segments in NSR's planned corridor
operations on the allocated lines were operated as secondary lines by Conrail and will require
substantial upgrading to accommodate expected traffic patterns and volumes. NSR plans to invest
more than $31.7 million in capacity and clearance improvements on the Lehigh Line, which will form
a key segment of NSR's Penn Route. The Lehigh Line is operated by Conrail as a secondary line to
its Trenton Line between Bound Brook, New Jersey and Philadelphia, which is to be allocated to
CSXT pursuant to the Transaction. NSR also plans to invest up to $35 million to upgrade its
allocated portion of Conrail’s Southern Tier Line. Conrail operated the Southern Tier as a secondary
route to its major east-west "Water Level" route, which will be allocated to CSXT. NSR’s
investment will enable it to handle two-directional time-sensitive freight (especially intermodal traffic)

and otherwise to operate the Southern Tier as another major east-west corridor.
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35. In total, NSR will install more than 866,900 feet of track, or over 164 miles
of new track (in the form of sidings, connections, upgraded track, and yard track) in connection with
implementation of .thc Transaction. The vast share of those projects -- approximately 34 projects,
totaling more than 126 miles -- will remain to be completed as of Day One.

36. Timely completion of these improvements is critical. Until these projects are
completed, NSR will not be in a position to offer the levels of service and train schedules necessary

to achieve our Operating Plan and to realize fully the public benefits of the Transaction.




YERWFICATION

Pursuant to 28 U.S.C. § 1746, I declare uader penalty of perjury that the foregoing
s tyus and correct. Executed on this 7 day of Deceraber, 1998,
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601
PROCEEDINGS (8:45 a.m.]

MR. FREDENBERGER: We were going to do the shop
crafts presentation first this morning? 1Is that what we had
agreed to?

MR. WOLLY: Yes.

MR. FREDENBERGER: Mr. Wolly, will you be making
that presentation?

MR. WOLLY: Not for everybody.

MR. FREDENBERGER: I understand. That's what I
wanted to know. Who will be making their own presentations
and who will you be making the presentation for?

MR. WOLLY: As I understand it, we first have a
threshold issue to present to you on jurisdiction which Mr.
Buchanan and myseli are going to address. Then we think
that you'll be finished.

But in the event you're not -~

[Laughter. ]

MR. FREDENBERGER: Yes, in the event I'm not,
let's proceed beyond that.

MR. WOLLY: If you decide to hear the issue of the
merits of the transaction that's proposed, Mr. Duncan and

Mr. Buchanan and maybe some of the other shop craft unions

BRIGGLE & BOTT, Court Reporters 301-808-0730
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who are here are going to address their position on that
transaction. I'm going to address the IBEW's position on
that transaction. And then the Brotherhood of Maintenance
of Way will address their position rejarding this
transaction, because they are the representative at the
place from which this work is coming, and the rest of us are
the representatives of the crafts at the location to which
the carrier proposes to transfer the work.

MR. BERLIN: Mr. Fredenberg r, not meaning to
derail the locomotive here, but we thought we might speak to
our coordination of work as regards the shops. Then if
someone h.. a defense to our proposed implementing
agreement, or a defense to an award -- to a determination
that the implementing agreement should be adopted as we
propose, they might advance their defense to it. But it is,
after all, our transaction.

MR. WOLLY: I'm sorry, I did not intend to
eliminate the carriers from this. I was telling you from
our side of the table who would be speaking. I would
presume that if you get beyond the jurisdictional issue, the
carriers would explain their proposal before anybody

explains why it may or may not be appropriate and in which

BRIGGLE & BOTT, Court Reporters 301-808-0730




respects.

MR. BERLIN: I'm rot entirely happy yet.

MR. WOLLY: I don t think you will be.

MR. BERLIN: I understand that there is an
objection to some of the procedure that led us all to be
here today to arbitrate this implementing agreement.

MR. FREDENBERGER: I.e., a jurisdictional argument
by one or more of the organizations.

MR. BERLIN: A contention by one of more of the
organizations that the process that was followed by some or
all of the other parties was inadequate from the perspective
of the objecting parties. I don't know about jurisdiction.
I do know that they don't like some of the things that they
say occurred or didn't occur.

MR. FREDENBERGER: Mr. Wolly used the term
jurisdiction, so I assume -- the way I see it now is,

apparently there will be a jurisdictional argument by the

organizations that we should not proceed further, for

whatever reason I don't know yet because I haven't heard it.
This was in your submission to a degree. I read it but I
haven't completely heard what you had to say about it.

Then as I understand it, you want a ruling from
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me, a bench ruling re jurisdiction or re your argument on
jurisdiction. You can be heard, of course, on that before I
-- if they're asking me to make a ruling, I'll decide
whether or not I will at that time. I want to hear both of
vou on the jurisdictional/objection, whatever you call that.

Assuming that I do not dismiss, that I don't grant
their motion or sustain their objection, then I would
anticipate that the carriers would move forward with their
shop craft presentation. 1Is that your understanding of how
we're doing this now?

MR. BERLIN: 1It's my understanding of how Mr.
Wolly proposes we do it.

MR. FREDENBERGER: Well, how do you propose to?

MR. BERLIN: I don't accep: the concept of a
jurisdictional objection as there is nc objection to the
August 24th New York Dock notice that was served of which
I'm aware. The service of the notice triggers the process
and leads to arbitration if there is no agreement. Without
meaning to anticipate some of the back of forth that will
undoubtedly go on over the asserted objection, the fact of
it is that one has to understand the transaction in order to

understand the objection, or the basis for rejecting the
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objection.

Now I don't mind Mr. Wolly going first and
expressing his objections to the proceeding in which all of
the shop craft representatives have already been here for
four days, or some of them. But I need to sort of forewarn
everybody that in responding to it I'm going to talk some
about the transaction because that tells us whether his
objection has got any merit.

MR. FREDENBERGER: I think you can make whatever
argument you choose in response to their position or
argument. But for purposes of dealing logically with it, 3
think we need to move ahead, hear what is to be said, and
hear everyone's position on that.

Mr. Wolly, if you would like to proceed.

MR. WOLLY: Dcn Buchanan is going to speak first.

MR. FREDENBERGER: Mr. Buchanan, please feel free.

MR. BUCHANAN: The threshold question for the shop
crafts in this arbitration is the propriety of the carriers'
request for arbitration, considering the absence of the on-
property handling and the lack of information from the
carriers concerning their proposal to transfer the work from

Canton, Ohio to Charlotte roadway shop. The carriers'’
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motion is premature.

The shop craft unions entered into negotiations
with both CSX and NS, Conrail on a lot of issues regarding
this transaction. It started in February of this year by
getting together with them to hear what their proposal, what
their plans were. Then in March and April we began more
formal negotiations, and the machinists and the sheet metal
workers met over the summer with them to reach the
agreements.

The reason I bring this up is to show that we have
had a lot of meetings with them and we did reach a master
implementing agreement with the parties. And during this
pericd of time they did not present any written information
about a move, the closure of Canton roadway shop and wanting
to move that work into the place where the shop crafts
represent people. So there was a lot of opportunities to
talk about this.

Later, after we'd all reached agreements, master
implementing agreements, they served a notice, scheduled a
joint meeting with all the shop crafts and the BMWE to
present their implementing agreement. And that's basically

what they did; they presented it. We discussed it. We
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asked questions about it. And every time we started
discussing we came to the same point. The carrier said,
well, we don't know the answer to that question, or we've
got to reach agreement with the BMWE. We'd talk a little
more; we don't know. We got to reach agreement with the
BMWE .

So we left that meeting, shop craft workers,
thinking that BMWE and they were going to reach agreement,
we would get back together over the Canton issue. That
didn't happen. In fact, in some discussions with the
carrier officers we got the indication that they were going
to file for arbitration. We called them, Dewey Garland
right here beside me called them and talked to them about
it.

On November 3rd we sent them a letter asking to

negotiate over the matter. We offered dates of
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November 19th and 20th, December 3rd and 4th. We indicated,
obviously if these dates were in conflict we'd talk about
other dates.

During that time the process was going and you
were appointed as the arbitrator. You arranged a conference

call between all of us, and I don't know if you recall
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during that call there was a discussion between myself and
Bob Spenski over the phone and Mike Wolly was involved in
it, in regard to the lack of negotiations and the union's
need for information about the transaction. Here we are
going into arbitration and we don't have any information
about Canton or the seniorities.

Sc during the conference call both sides expressed
an interest in settling the matter, which we are very
interested in reachinc an agreement over the matter and
negotiating and implementing agreement. I thought both
sides recognized the need for information and there was an
offer to, yes, we will continue to talk about it and supply
you information.

So your conference call was on November 20th. Two
days after that conference call received a letter from ~-
no, the conference call, I'm sorry, was November 18th. Our
request for the meeting date was November 3rd. So two days
after our conference call, on November 20th, we received a
letter from Norfclk Southern, and I'll just quote a small
part of it.

It says, in response to your request for continued

negotiations, the period for negotiations has passed. The
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issue will now be decided by a neutral referee. We're
confident that so long as the involved parties possess a
common desire to comply with the governing New York Dock
conditions, we can assist the neutral in rendering a timely
and workable implementing agreement.

Frankly, I don't know how the unions, as the
carriers have suggested, could assist you or anyone else in
reaching an implementing agreement. We do not have any
information about it. The history of our lack of
bargaining, negotiations, was presented to the National
Mediation Board when they filed their application for
Article IV arbitration.

When the mediation board appointment letter was
submitted, given to you, the board made a point throughout
its letter that the National Mediation Board's appointment
letter explained that the action is purely ministerial. I
assume that means administratively, not holy. And the quote
out of the letter from the NMB says, it does not indicate =~-
talking about the appointment -- any determination with
respect to whether the prerequisites for invoking

arbitration have been satisfied, or whether any other

circumstance might permit or preclude the ultimate
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arbitration of the dispute in question.

We believe it‘s in the best interest of the
workers and the unions that the arbitrator rule that there
is not the requisite body of evidence or information
sufficient to formulate an implementing agreement, and deny
the carriers' request to impose their suggested implementing
agreement, and establish a period of negotiations. This is
I guess a little unusual request, but we would suggest that
the parties meet face to face at least three times. That
hasn't happened. We've asked for meetings and we have not
been granted a meeting, a negotiating session.

The carriers have not met their obligation to
negotiate, simply. 1In fact, they have declined our request
to meet and negotiate, and this arbitration in regard to the
Canton transfer should be concluded now.

MR. FREDENBERGER: Mr. Wolly?

MR. WOLLY: As you know, Mr. Arbitrator, there are
six shop organizations here. I represent only one of them,
the IBEW.

The IBEW represents the carrier's, the Norfolk
Southern employees who perform the electrical work that's

involved in repairing roadway equipment at Norfolk
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Southern's Charlotte, North Carolina roadway equipment
repair shop. The IBEW does not represent any of the Conrail
employees who presently work on roadway equipment and whose
work the carriers propose to transfer to Charlotte, nor does
it represent any of the Conrail employees who presently work
on roadway equipment and whose work the carriers propose to
transfer to a CSX facility in Richmond. In addition to
that, it doesn't represent any employees at that particular
CsX facility.

So the IBEW's interest in this relates solely to
the Charlotte facility. And it is our position that you
lack jurisdiction to resolve this aspect of the dispute
because before they invoked arbitration -- and it was a
unilateral invocation of arbitration -- the carriers did not
engage in the requisite negotiations with the IBEW. That's
an issue of satisfying the requirements of New York Dock.
New York Dock itself in Article I, Section 4 specifically
provides that the parties should negotiate over an
implementing agreement for a proposed transaction for at
least 30 days. An arbitration may be invoked only after
such negotiations have occurred for at least 30 days, and at

the end of 30 days there is a failure to agree.
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So that the negotiations have to prove
unsuccessful before the parties are required to try to agree
on the selection of a neutral referee. Then if the parties
can't agree, the mediation board is authorized to appoint a
referee.

In this particular case, as Mr. Buchanan
indicated, there was negotiation between the two carriers
and all of the shop unions, not necessarily occurring as
joint negotiations, and those negotiations resulted for the
IBEW in an implementing agreement which is Carrier Exhibit
E-7 here, part of which reads on page 4 of it -- and it's
only a sentence. The following work may be coordinated or
rearranged in whole or in part on NSR and allocated CRC
properties operated by NSR. In item 17 there is, roadway
equipment shop at Canton will be closed and the work from
the allocated lines to be operated by NSR will be
transferred to the NSR roadway shop at Charlotte, North
Carolina.

So there was agreement between the IBEW and the
carriers that this transfer could occur. The carriers
served notice as to their proposal of the terms in an

entirely separate New York Dock notice. That's the New York
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Dock notice that they have put in front of you.

They concede that they’ve held numerous bargaining
sessions with the Brotherhood of Maintenance of Way
Employes, but they only met with the IBEW once. That was
not a mutually arrived at date for negotiation. 1In fact,
the carrier said, be here at X date because that's when
we're going to deign to talk to you about this. That was
September 24th. There were no negotiations before that.
After this New York Dock notice was served -- and in fact
there were no negotiations after that, before this
arbitration was convened.

What happened at that meeting? That meeting was
sort of a broadcast bargaining session. It lasted a mere
three hours insofar as this issue was concerned. The
carriers put their proposal on the table. There was no
bargaining, as is explained in our submission. The IBEW
said, we have a master implementing agreement with you. You
have to go get a master implementing agreement with the
people who are coming here or there's not much for us to
talk about.

On the other hand, the carriers didn't say

anything. The meeting basically ended inconclusively at
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that point and that was it. There were no negotiations.

The carrier didn't come back to the IBEW at any point. The
next thing that happened was a letter was sent to the IBEW
general chairman notifying him of a conference call to
select a neutral referee. The IBEW general chairman was not
present in his office to receive that because he was on
vacation. When he came back, it already was over. I mean,
there wss nothing in the way of advance discussion even as
to that.

The letter that they zent to the mediation board
says that they and the organizations, plural, had discussed
selecting a neutral referee. But in fact, the IBEW was not
even party to that. And the IBEW went back to the carriers
in writing and said, hey, there were no negotiations here.
There was no impasse insofar as the IBEW was concerned.
It's not too late to correct this situation. Let's bargain
about it.

It's the IBEW's position, Mr. Arbitrator, that it
is your obligation to ensure that the bargaining
requirements of Article I, Section 4 that precede New York
Dock arbitration have been satisfied, otherwise arbitration

has not properly been invoked. And if you find that it has
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not properly been invoked, which we submit is the situation
here, you should stop the process, and you have the
authority to send the parties back to negotiation.

Can you do that? We believe you can. As the ICC
and the STB have said on numerous occasions, the arbitrator
is the one to decide the procedural issues and his own
jurisdiction. The NMB's appointment letter to you clearly
states that it is an appointing authority and nothing more.
A response to request for arbitrators without analyzing the
parties' positions. It doesn't scrutinize whether or not
the parties have complied with any pre-arbitration
requirements. It's basically a clearinghouse for the
appointment of arbitrators in this particular setting.

Now the carriers say that New York Dock requires
only 30 days to pass before arbitration can be invoked. Now
if that were the case, which we of course don't believe it
is, they could frustrate the New York Dcck bargaining
obligation in every instance by simply putting a proposal on
the table and walking away. And we believe that's what they
did here.

But that cannot be what New York Dock requires.

For these reasons, we request that you terminate this
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616
arbitration as to the transfer of work from Charlotte now,
because the carriers did not satisfy the New York Dock
bargaining obligaticn in advance of invoking arbitration,
and only after they do may they again invoke arbitration if
no agreement is reached. Only then would it be proper for
you to proceed.

MR. FREDENBERGER: There is an exhibit somewhere -
- were you at the end of your argument?

MR. WOLLY: Yes.

MR. FREDENBERGER: 