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ENTERED
Office of Proceedings

April 28, 2003

By Hand

I'he Honorable Vernon A. Williams |
Secretary APR 7 ¢ 2003
Surface Transportation Board Pa
" ’ t of

1925 K Street, N.W. Public Recony
Washington, D.C. 20423-0001 g
3
Ri: STB Finance Docket No. 33388(Sub-No. 91)

CSX Corporation and CSX Transportation, Inc.

Norfolk Southern Corporation and Norfolk Southern Railway Company

- Control and Operating Leases/Agreements-

Convail Inc. and Consolidated Rail Corporation (General Oversight)

Dear Secretary Williams:

Enclosed please find an original and twenty (25) copies of the Status Report and Request to
Establish Deadline of Cargill, Incorporated

Also, enclosed is one additional copy of the pleading for stamp and return. Kindly date-staimp
the additional copy for return to this office by messenger.

If you have any questions, please do not hesitate to call. My direct dial number 1s (202) 263-
4107

Sincerely,
Jeffrey O. Moreno
Attorney for Cargill, Incorporated

Mr. Jeffrey Johnson
Mr. Ron Hunter
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STB FINANCE DOCKET NO. 33388 (SUB-NO. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC.,
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY

CONTROL AND OPERATING LEASES/AGREEMENTS
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION

[GENERAL OVERSIGHT|

: ENTERED
Office of Proceedings

APR £ 2003

STATUS REPORT AND Part of
REQUEST TO ESTABLISH DEADLINE Record
OF CARGILL, INCORPORATED'

Public

Cargill, Incorporated (“Cargill”) hereby submits this Status Report and Request to

[:stablish Deadline in the above-captioned proceeding.

In Comments filed on A»gust 5, 2002, Cargill raised concerns that recent developments
involving the fees charged by CSX io NS to preserve two-carner access at Sidney, Ohio are
inconsistent with the merger decision by not adequately protecting Cargill’s shipments of
agricultural products from Sidney, Ohio to NS-served destinations, effectively negating the
protections that both carriers assured Cargill, as a 2-to-1 shipper at Sidney, would preserve two-
carrier competition post-merger. At the request of CSX and NS, and without objection from
Cargill, the Board extended the time for filing Reply Comments to Cargill until September 25,
2002, in order to allow the parties to reach a negotiated resolution of Cargill’s concerns. Sce

Decision No. 9 (served Sept. 13, 2002)




CARG-7

CSX and NS separately filed comments on September 25" stating that CSX had sent a

written proposal to Cargill, which was copied to NS, on the preceding day, September 24, 2002.
Both railroads expressed hope that a negotiated resclution could be reached, although NS

expressed some preliminary concerns regarding CSX’s proposal.

The CSX proposal offered four alternative solutions to Cargill. After carefully
considering each option, Cargill concluded that only the first option would implement the
solution approved by the Board in the merger decision, by providing a cost-based interchange
rate of $60 at Sidney. Cargill communicated this fact to CSX and NS, which initiated
discussions to address the operating details of that option. Although Cargill was hopeful that
these details would be addressed to everyone’s mutual satisfaction in a prompt and timely
manne , in its last Status Report on October 4, 2002, Cargill asked the Board to retamn
jurisdiction over this matter until such time as Cargill notified the Board that a final resolution

had been reached. The Board agreed.

It has been nearly seven months since Caroill expressed optimism that CSX and NS
would finalize an operational plan to implement the 2-to-1 solution that they origimally proposed
in their 1997 application for control of Conrail. As of this filing, however, no agreement exists

between CSX and NS, and neither carrier can give Cargill a ime frame for completion

I'his extended period of uncertainty is detrimental to Cargill and 1t brings into question
the carriers’ commitment to follow through on their promises in the Conrail control apphcation.
Although NS has continued to absorb CSX’s higher switching charges at Sidney while the

negotiations continue, it is unclear how long NS will do so. Moreover, CSX has little incentive




CARG-7

to alter the status quo, since the current arrangement assures it of higher revenues. Nevertheless,

responsibility for the delay appears to lie equally with NS and CSX.

The current operating arrangement between CSX and NS also is detrimental to the

efficiency of Cargill’s operations. Currently, east-bound traffic out of Cargill’s Sidney, Ohio

facility to NS destinations must first move 100 miles west on CSX to Anderson and Indianapolis,

Indiana for classification. Then the traffic retraces this 100 mile path back to Sidney and beyond
to Marion, Ohio for interchange with NS. This detour is repeated on the empty return haul for a
grand total of 400 excess rail miles. This 400-mile detour to the west unnecessarily increases the
cycle times for Cargill’s private fleet of rail cars. As a consequence, Cargill incurs higher

product inventory costs and must maintain a larger fleet of rail cars.

Cargill does not know the precise reasons for the seven month delay in developing an
operating plan to implement the Sidney, Ohio switching arrangement originally st forth in the
Conrail control application. The carriers have not shared drafts of their operating agreement
with Cargill, nor have they provided much explanation regarding the matters that arc i dispute
Cargill no longer gives credence to repeated assurances that CSX and NS are close to agreement

I'his situation should not be permitted to continue indefinitely.




CARG-7

Therefore, Cargill requests the Board to establish a deadline of Friday, May 30, 2003 for

CSX and NS to submit a final agreement to Cargill and the Board for the switching of Cargill’s

Sidney, Ohio traffic that is consistent with their commitments in the Conrail control application.

April 28, 2003

Respectfully submitted,

Jeffrey O. Moreno

Michael H. Higgins
THOMPSON HINE LT %

1920 N Street, N.W., Suite 800
Washington, [".C. 20036
(202) 331-8800

/é" " i s 7—;'—?"4

Attorney for Cargill, Incorporated




CERTIFICATE OF SERVICE

I, Far :la D. Plummer, a secretary at the law firm of Thompson Hine LLP, do
hereby certiiy that on this 28th day of April, 2003, a copy of the Status Report and

equest to Establish Deadline of Cargill, Incorporated was .erved by first-class mail,

postage prepaid, or more 2xpedited metho. o the fellowing:

Henr' D. Light *Richard A. Allen

James A. Squires Scott M. Zimmerman

George A. Aspatore ZUCKERT, sCOUTT & RASENBERGER, LLP
Greg E. Summy 888 Seventeenth Street, N.W.

John V. Edwards Svite 700

NORFOLK SOUTHERN CORPORATION Wiashington, D.C. 20006

Three Commercial Place (212) 298-8660

Norfolk, Virgima 23510-2191

(757) 629-2838

*Constance A. Sadler
SIDILEY AUSTIN BROWN & WOOD
1501 K Sureet, NW.
Washington, D.C. 200005
(202) 736-8000
Attorneys for Norfolk Southern Corporation
and Norfolk Southern Railway Company

Of Counsel: *Dennis G. Lyons
Mary Gabrielle Sprague
Mark G. Aron Sharon L. Taylor
Peter J Shudtz ARNOLD & PORTER
CSX CORPORATION 555 Twelfth Street, N W
One James Center Washington, 10.C. 20004-1202
901 East Cary Street (202) 942-5000
Richmond, VA 223219

Paul R. Hitchcock “Samuel M. Sipe, Jr.
Nicholas S. Yovanovic David H. Coburn
: Carolyn D. Clayton
500 Water Street STEPTOE & JOHNSON LLP
Jacksonwille, FL 32202 1330 Connecticut Avenue, N'W
Washington, D.C, 20036-}795

Counsel for Applicants
CSX Corporation and
CSX Transportation, Inc.

) o
)‘ \“\\.‘:\_ \"’ k“&‘
Pamela D. Plummer

*by hand
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TROUTMAN SANDERS LLP —z735=-

A TTOMRNETYS AT &

A LIMITED LIAWILITY PARTHNERSHIP

401 NINTH STREET, NW
SUITE 1000
WASHINGTON, DC  20004.2134
WWW TROUTMAKEANDERS COM

Direct Diai. 202-274-2053
Direct Fax: 202-654-5621

July 9, 2003

Honorable Vernon A. Williams
Office of the Secretary

Surface Transportation Board
1925 K Street, NW
Washington, DC 20423-0001

RE:  Change of Counsel/Change of Address
Dear Secretary Williams:

Effective Monday, July 14, 2003, William A. Mullins and David C. Reeves wll join the law
firm of:
Baker & Miller PLLC i
915 Fifteentb Street, NW
Suite 1000 Office of Proceedings
Washington, DC 20005-2318 JUL 09 2003
TEL: (202) 637-9499

FAX: (202)637-9394 Publle Rt
wmullins@bakerandmiller.com
dreeves@bakerandmiller.com

Please update the Board’s records to substitute Baker & Miller PL1.C as counsel of record for all
proceedings included on the enclosed list, and to reflect that Troutman Sand ers LLP will no longer e
counsel of record for clients represented by Messrs. Mullins and Reeves as noted on the enclosed list of
proceedings in which either or both have entered an appearance. However, with respect to Finance
Docket No. 33388 and 33388 (Sub No. 91), Baker and Miller should be shown as counsel of record for
Gateway Western Railway Company and Troutman Sanders LLP should remain as counsel of record for
New York State Electric and Gas.

Copies of any STB notices, pleadings or other correspondence related to these proceedings after
suly 11, 2003 should be sent to the attention of Messrs. Mullins or Reeves at Baker & Miller PLLC (at
the address listed above).

All known parties of record in the proceedings listed on the enclosure have been sent a copy of
this change of counsel/change of address notification.

Sincerely yours, /
~ //
William A. Mullins - Davud C. Reeves

Enclosure




Change of Counsel/Chaunge of Address Notification
for
William A. Mullins and David C. Reeves

Effective Monday, July 14, 2003

Baker & Miller PLLC
915 Fifteenth Street, NW
Svite 1060
Washington, DC 20005-2318

TEL: (202) 637-9499
FAX: (202) 637-939%4

Docket No.

Ex Parte N,

or

Finance Docket No.

List of Proceedings Before the STB

Docket No. AB-468
(Sub-No. 5X)

Paducah & Louisville Railway, Inc. - Abandonment Exemption - In McCracken County,
KY

F.D. No. 34342

Kansas City Southern - Control - The Kansas City Southern Railway Company, Gateway
Eastern Railway Company, And The Texas Mexican Railway Company

F.D. No. 34335

Keokuk Junction Railway Company - Feeder Railroad Development Application - Line
Of Toledo, Peoria & Western Railway Corporation Between La Harpe And Hollis, IL

F.D. No. 34178

Dakota, Minnesota & Eastern Railroad Corporation And Cedar American Rail Holdings,
Inc. - Control - lowa, Chicago & Eastern Railroad Company

F.D. No. 34177

lowa, Chicago & Eastern Railroad Company - Acquisition And Operation Exemption -
Lines Of 1&M Rail Link, LLC

F.D. No. 34015

Waterloo Railway Company - Acquisition Exemption - Bangor and Aroostook Railroad
Company and Van Buren Bridge Company

F.D. No. 34014

Canadian National Railway Company - Trackage Rights Exemption - Bangor and
Aroostook Railroad Company and Van Buren Bridg: Company

F.D. No. 33740 and
F.D. No. 33740
(Sub-No. 1)

‘The Burlington Northern and Santa Fe Railway Company - Petition For Declaration Or
Prescription Of Crossing, Trackage Or Joint Use Rights and For Determina: ‘on Of
Compensation and Other Terms

F.D. No

CSX Corporation and CSX Transportation, Inc., Norfolk Southern Corporation and
Norfolk Southern Railway Company - Control and Operating Leases/Agreements -
Conrail Inc. and Consolidated Rail Corporation

F.D. No, 32

CSX Corporation and CSX Transportation, Inc., Norfolk Southern Corporation and
Norfolk Southern Railway Company - Control and Operating Leases/Agreements -
Conrail Inc. and Consolidated Rail Corporation (General Oversight)

F.D. No.

Union Pacific Corporation, Union Pacific Railroad Company and Missouri Pacific
Railroad Company - Control and Merger - Southern Pacific Rail Corporation, Southern
Pacific Transportation Company, St. Louis Southwestern Railway Company, SPCSL
Corp. and The Denver and Rio Grande Western Railroad Company

F.D. No. 32760
(Sub-No. 21)

Union Pacific Corporation, Union Pacific Railroad Company and Missouri Pacific
Railroad Company - Control an ferger - Southern Pacific Rail Corporation, Southern
Pacific Transportation Compan) :Zt. Louis Southwestern Rzilway Company, SPCSL
Corp. and The Denver and Rio Grande Western Railroad Company - Oversight

F.D. No. 32760
(Sub-Nos. 26 - 32)

Union Pacific Corporation, Union Pacific Railroad Company and Missouri Pacific
Railroad Company - Control and Merger - Southern Pacific Rail Corporation, Southern
Pacific Transportation Company, St. Louis Southwester:, Railway Company, SPCSL
Corp. and The Denver wad Rio Grande Western Railroad Company
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STATE OF NEwW JERSEY
DEPARTMENT OF TRANSPORTATION
1035 PARKWAY AVENUE
P.O. BOX 60}
TRENTON,. N.J. OB625-060!
JAMES E. MCGREEVEY 609-530-3535
GOVERNOR
A 114
JACK LETTIERE gt
COMMISSIONER

RECk), ()

of

July 14, 2003

P4y,
Ug‘“a[‘” 5
(7ﬁ i:

VIA HAND DELIVERY (zdg

Honorable Vernon A. Williams Sites o PoREC
Secretary o poReING:
Surface Transportation Board 1T - 4
1925 K Street, N.W. JUL 14 2003
Washington, D.C. 20423-0001 ,Part of

'z Rece

Re: Finance Docket No. 33388 (Sub-No. 91)

Cear Secretary Williams:

| am Commissioner of Transportation for the State of New Jersey The Northern
New Jersey region is the freight distribution platform for 18 million consumers in the
New York/New Jersey/Connecticut metro area and a major freight port of entry for large
parts of North America. Northern New Jersey has experienced dramatic growth in ;
freight traffic over the last several years and the growth trend will continue for many
years to come. NJIL.OT has a genuine interect in ensuring that the North Jersey Shared
Assets Area ("NJSAA") thrives and provides all the public benefits anticipated and
described in the Application to acquire control of Conrail filed by Norfolk Southern
Railway Company ("“NS") and CSX Transportation (“CSX") and approved by the Surface
Transportation Board.

the reality of the NJEAA.




Honorable Vernon A. Williams
July 14, 2003
Page 2

In. their Application, CSX and NS anticipated many public benefits as a resuilt of
the NJSAA:

CSX and NS claimed that NJSAA shippers would “benefit from extended
single-line routing opportunities, improved service and increased
competition...” (CSX/NS-119 at 22.)

CSX and NS indicated that they would “compete vigorously for traffic in
the NJSAA." (Id. at8.)

CSX and NS said the NJSAA Operating Plan took into account “increases
in traffic from both truck-to-rail diversions resulting from the more efficient
rail service made available by the transaction and traffic growth from new
marketing opportunities made available by the transaction.” (Id. at 141))

NS indicated that it would institute new intermodal and Triple Crown
operations that would improve services to and from Northern New Jersey
and provide a viable alternative to trucks in several s =rvice lanes. (ld. at
44 )

CSX and NS indicated that both railroads “vould “invest heavily in capital
improvements to their respective systems in order to assure that they
have the necessary facilities to compete effectively” in the NJSAA mz-ket
(Id. at9.)

Unfortunately, the public benefits anticipated by CSX znd NS have not come to
frut:on. The NJSAA has not resuited in the promised pro-competitive effects. Many
shippers have seen no increased competition, despite attempts by shippers and
shortlines to facilitate competition

NS has not used facilities in North Jersey to offer attractive and more competitive
single-line services to domestic shippers. NS has opted-out of rail service in the
NJSAA. NS has openly marketed its rail facilities outside of the NJSAA and has
informed shippers of the higher cost of all-rail moves into and out of the NJSAA as
compared to truck-rail moves. NS marketing efforts have increased truck traffic in
Northern New Jersey.

CSX and NS agreed to provide and implement economic development plans to
promote the development of rail traffic within the Port Authority of New York and New
Jersey's Port District, which covers virtually all of the NJSAA. CSX and NS have yet to
develop these economic development plans.




Honorable Vernon A. Williams
July 14, 2003
Page 3

| have informed NS and CSX of NJDOT's concerns regarding the NJSAA. NS
and CSX do not share NJDOT's view of the gap between the promise and the reality .{
the NJSAA, but they have agreed to meet and confer with NJDOT over the next several
montns to discuss our concerns. Because of their agre 2ment to meet, and our shared
desire to resolve our differences outside of the Board p-ocess, NJDOT does not now
seek any Board-imposed changes with respect to the N JSAA. However, if our
discussions with NS and CSX are not fruitful, NJDOT will seek Board-imposer changes
with respect to the NJSAA. | am pleased that the Board intends to continue general
oversight for the full 5-year term. The Board's continued oversight will facilitate
resolution of NJDOT's concerns through negotiations.

Respectfully submitted.

&4 e
Jach lLettiere

Ccommissioner of Transportation

Parties of Record
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CSX CORPORATION AND CSX TRANSPORTATION, INC.,
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY

--CONTROL AND OPERATING LEASES/AGREEMENTS--
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION

Finance Docket No. 33388 (Sub-No. 91)

General Oversight Sin of psggged,nc

2003
COMMENTS OF |
NATIONAL LIME AND STOMYX COMPANY 1% Agoe

Pursuant to the Surface Transportation Board’s (Board) November 5, 2002 General
Oversight Decision No. 10, National Lime and Stone Company (National) hereby submits these
comments on the stat's of Condition No. 43 to the Conrail Transaction, as ordered by the Board
in Decision No. 89 of the Conrail proceeding and modified in Decision No. 96.

I. Background

In Decision No. 89, the Board imposed on CSX Transportation, Inc. (CSX) and Norfolk
Southern Railway Company (NS) Condition No. 43, which states that CSX and NS “must adhere
to their offer to provide single-line service for all existing movements of aggregates, provided
they are tendered in unit-trains or blocks of 40 cars or miore[.]” In Decision No. 96, the Board
held that Condition No. 43 would include a 5-year term from Day 1 (June 1, 1999), such that the
condition would end on June 1, 2004. The Board stated: “Nonetheless, because of the
uniqueness of these shippers, and because we do not as yet have any firm projections of the

inefficiencies the relicf we have crafted will impose on the nation’s rail system and the public




interest, we will permit these shippers the opportunity, during the course of our oversight of this
transaction, to keep us appraised of their need for continued single-line service as measured
against the costs and inefficiencies this would impose on CSX and NS.” STB Finance Docket
No. 33388, Decision No. 96, October 19, 1998, page 9.

In the first such annual review, National submitted a verified statement 2:id a renewed
request for an extension of the 5-year term of Condition No. 43. The Board stated that there had
been “little opportunity to test NL&S’ claim that loss of single-line service will result in severe
harm to it. Thus, NL&S provides no basis for modifying the 5-year term of the condition as it
requests.” STB Finance Docket No 33388 (Sub-No. 91), Decision No. 5, February 2, 2001, page
16.
1L Comments

Throughout the past four years, National has relied on the service obtained through
operation of Condition No. 43 to move limestone aggregate from National’s Bucyrus quarry to
its sales yard in Wooster. The service is provided by CSX, which has the right pursuant to
Condition No. 43 to operate on NS track :\ear Bucyrus. As National explained in the first annual
oversight proceeding, National invested over $12 million at its Bucyrus and Wooster facilities.
These investments were predicated on National's ability to ship aggregates from its Bucyrus
quarry to its Wooster sales yard using Conrail single-line service. The value of these
investments would be severely diminished if National were unable to ship its aggregate products

to these locations by means of single-line rail service.

During the four-year term of Condition No. 43, National has shipped approximately

225,000 tons per year of aggregate from its Bucyrus quarry to its Wooster sales yards. Sales

from Wooster based on these shipments have generated approximately $2.5 million per year in




revenues for National. Although these volumes have been depressed by the downturn in the
economy, National anticipates that, as the economy regains strength, this traditional business will

recover such that shipments of approximately 350,000 tons per year from Bucyrus to Wooster

will be needed. In addition, through the integrated operations of its Bucyrus quarry and its

Wooster sales yard, National is positioned to bid on three substantial new projects (two paving
agreements and a highway relocation) from Wooster, which would require additional shipments
of aggregates from Bucyrus to Wooster of approximately 650,000 tons per year over the next
three years. Such integrated operations are impossible without the service National currently
obtains from CSX pursuant to Condition No. 43.

National and CSX are negotiating a new service agreement to replace the service
National presently receives under the auspices of Condition No. 43. CSX ! as represented that it
is willing to continue providing such service to National. However, these negotiations with CSX
are not yet complete, and ke agreement of NS has not yet been obtained.

Based on the status of these discussions with CSX, National is hopeful that it will reach
an agreement preserving adequate rail service and reasonable pricing between Bucyrus and
Wooster. Nevertheless, National takes this opportunity to stress, once again, that this service and
pricing is essential to National’s business and operations and to enable National to compete
effectively in the markets served by the Wooster sales yard. Termination of Condition No. 43
would impose a material economic hardship on National that is a direct result of the Conrail
Transaction. As the Board recognized, joint-line service is inherently more costly than and
inferior in quality to single-line service. Moreover, CSX and NS have not presented a scintilla of
evidence that National’s high-volume, single-line rnovement of aggregates from Rricyrus te

Wooster imposes an operational burden on the railroads.




Rather than seek continuation of Condition No. 43 at this time, National believes that the
appropriate step is for the parties to complete the negotiation of a business arrangement to
replace Condition No. 43. However, to the extent that no cuch agreement can b reached prior to
the expiration of Condition No. 43, National intends to request that the Commission issue a

supplemental order pursuant to 49 U.S.C. 11327 revising Condition No. 43 so that the Condition

would continue beyond its current 5-year term. See Canadian National/lllincis Central

Oversight, STB Finance Docket No. 33556 (Sub-No. 4), Decision No. 3 (STB served Nov. 7,
2001), slip op. at 4 (“we have authority independent of the forraal oversight process to enforce or
revise merger conditions as warranted upon request or on our own initiative”); Canadian
National/lllinois Central Oversight, STB Finance Docket No. 33556 (Sub-No. 4), Decision No.

4 (STB served Dec. 27, 2001).

Respectfully submitted,

e ———

i) P
ol —

Clark Evans Downs

Kenneth B. Driver

Jones Day

51 Louisiana Avenue, N.W.
Washington, D.C. 20001-2113
202-879-3939-voice
202-626-1700-fax

Counsel for
NATIONAL LIME & STONE COMPANY

July 14, 2003




CERTIFICATE OF SERVICE
I certify that I will cause today to be served a conformed copy of the foregoing

"Comments of National Lime and Stone Company” by first class .inail, properly addre sed with

postage prepaid, or more expeditious manner of delivery, upon all parti<s of record in Finance

Docket Ne. 33388 (Sub-No. 91).

Dated at Washington, D.C., this 14th day of July, 2003.

-

Kenneth B. Driver
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One Newark Center, 17th floor, Newark, NJ 07102
(973) 639-8400 * fax (973) 639-1953 * www.njtpa.org

Theodore |. Narozanick, Chairman

Joel S. Weiner, Executive Director

209287

VIA HAND DELIVERY

Honorable Vernon A. Williams i *NTERED

Secretary Jifice of Proceeding:

Surface Transportation Board 1= 2007

1925 K Street, N.W. ;

Washington, D.C. 20423-0¢01 oo hosor
Re: Finance Decket No. 33388 (Sub-No. 91), CSX Corporation
and CSX Transportation, Inc., Norfolk Southern Corporation

and Norfolk Southern Railway Company-—Control and
Operation Leases/Agreements—Conrail Inc. and Consolidated

Rail Corporation |General Oversight|

Dear Secretary Williams:

We are officers of the North Jersey Transportation Planning Authority (NJTPA),
which is the Metropolitan Planning Organization for the northern thirteen counties of the
State of New Jersey. The NJTPA is the fourth largest MPO in the U.S. encompassing the
mest densely populated area of the most densely populated state in the country. The
NJTPA is responsible for planning and allocating federal transportation funds for the
maintenance and upgrade of transportation infrastructure within our region. Our
jurisdiction covers the entire area of the northern zone of the New Jersey Conrail Shared
Assets Operator (NJ-CSAQO) in New Jersey, which is owned and operated by CSX
Transportation and Norfolk Southern Railway, Inc.

Northern New Jersey has some of the largest and most complex rail infrastructure
cast of Chicago. This infrastructure includes 20 rail yards, including some of the largest
intermodal yards on the Atlantic seaboard, and 189 route miles of track. It has the
largest port facilities on the Atlantic Coast of the U.S.the Port of New York and New
Jersey. These facilities guarantee that northern New Jersey is the distribution platform
for the New York/New Jersey/Connecticut metro maiket of 18 million people as well as
the entry point for overseas cargo destined to nearly all consumer markets in North
America.

-~

I'he Metropolitan Planning Organization for Northern New Jersey




We write to inform the Board that the Board of Trustees of the NJTPA concurs
with the views and concerns expressed in a July 14, 2003 letter conveyed to the Surface
Transportation Board by the Commissioner of the New Jersey Department of
Transportation (NJDOT), John F. Lettiere. These concerns relate to the apparent lack of
progress by CSX Transportation and Norfolk Southern Railway in living up to promises
made in respect to the operations of the CSAO as part of the Conrail merger agreement
(Finance Docket 33388).

In particular, our concerns include the following:

Northern New Jersey is an air quality non-attainment zone, as is the entire state.
Commitments made by CSX and NS to divert truck traffic to rail, as cited by
Commissioner Lettiere, have not been fulfilled, resulting in increased pollution
in the State of New Jersey and the NJTPA region. One factor adding to this
pollution is the apparent operational decision and policy by NS to encourage
rail customers to off-load New Jersey-hound traffic outside of the NJCSAO
area in Pennsylvania and possibly other locations. The result has been a
significant increase of goods trucked into and out of the state.

The increased truck traffic resulting from this off-loading traffic before it
reaches the state by rail as well as other policies to encourage N¢ v Jersey raii
business to relocate to areas outside of the NJCSAO area have added to already
severe congestion levels on key highway facilities in northern: New Jersey. In
addition, this increasingly heavy truck traffic resulting from diversions of New
Jersey bound rail traffic results in deteriorated roadways, bridges and other
important infrastructure in New Jersey, and raises safety concerns when this
diverted truck traffic uses local roads and highways.

Neither CSX nor NS railroads have developed an adequate economic
development plan as promised pursuant to an agreement under the Conrail
transaction with the Port Authority of New York and New Jersey within the
Port District, which includes most the CSAO area. This limits the jobs and
economic benefits for the region that were expected as a result of the Conrail
merger.

Freight traffic in northern New Jersey is expected to experience huge growth in
coming years. Port container volume will double in ten to twenty years and
then double again within forty to sixty years (reference.: Port Authority of New
York and New Jersey Port Master Plan; Comprehensive Port Improvement
Plan; U.S. Army Corps of Engineers Harbor Navigation Study; NJDOT’s
Portway Extensions Concept Development Study). Mini-landbridge rail traffic
from the West Coast destined to the major consumer markets of our service
region is also expected to grow. Given these growth projections, the region
will experience choking congestion on its transportation systems and will suffer
serious economic and environmental injury without a strong effort by CSX, NS
and CSAO to increase rail’s share of the traffic.

CSAQO'’s corporate structure docs not all »w it to market services, quote rates,
engage in economic development, or operate as a profit center. A




reorganization of the CSAO’s corporate structure could aid in fulfilling some of
the promises iield out by the Conrail/CSX/NS merger. Providing these
services, which are not allowed today b - the shared ownership, could aid the
N'TPA region and the State of New J 'rsey to meve more traffic by rail, and
lessening congestion on its highways.

The current operational structure of CSAO is such that each railroad has veto
power over investments to improve or provide new rail infrastructure to serve
rail customers.

We want to see the Conrail Shared Assets Operator prosper as an operating entity,
which will only accrue to the benefit of its owners—CSX and NS.

We urge the Board to continue its oversight over the CSAO and other relevant
New Jersey Conrail merger agreements over the next year. This will allow a period of
time for the Commissioner of NJDOT and CSX, NS and CSAO railroads to conduct
negotiations to resolve serious outstanding issues related to operations of CSAO
following the Conrail merger. Should these negotiations fail to produce acceptable
changes in the current operations and policies of CSX, NS and CSAO, the NJTPA
respectfully reserves the right to seek Board intervention to change the conditions under
which CSAO cperates in our region and in the State of New Jersey under Finance Docket
33388.

Respectfully,

) A 1A

Theodore J. Nardzanick Peter Palmer
Chairman ofll,x'e Board-of Trastees Vice Chairman, NJTPA;
/

NITPA v Chairman, NJTPA Freight
" Initiatives Committee
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One Newark Center, 17th floor, Newark, NJ 07102
(973) 639-8400; fax (973) 639-1953

Theodore J. Narozanick, Chairman
Joel S. Weiner, Executive Director

July 16, 2003

Honorable Vernon A. Williams
Secretary

Surface Transportation Board
1925 K Street, N.W.
Washington, D.C. 20423-0001

Re: Finance Docket No. 33388 (Sub-No. 91). CSX Corporation and CSX

Transportation, Inc., Norfolk Southern Corporation and Norfolk Southern

Railway Company—Control and Operation Leases/Agreements—Conrail Inc.
and Consolidated Rail Corporation [General Oversight|

CERTIFICATE OF SERVICE

This notice is to certify that a copy of a letter prepared by otficers of the North Jersey
Transportation Planning Authority (NJTPA) has been sent to each Party of Record of
the Conrail/CSX/NS Transaction (Surface Transportation Board Finance Docket
33R8R-—Sub-N0.91).

I'he NJTPA i1s a TEA-21 sponsored Metropolitan Planning Orgamization for the
northern thirteen counties of New Jersey.

JoWn Hummier
Manager, Freight Services, Special Projects.

ENTERED
Office of Proceedings

" 24 2003

Part of
Public Record

The Metropolitan Planning Organization for Northern New Jersey
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Philadelphia, PA 19103-2808
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Slover & Loftus
1224 Seventeenth Street, N.W.
Washington, D.C. 20036-3003

Steven J. Kalish

McCarthy Sweeney & Harkaway P.C.
2175 K Street, N.W._, Suite 600
Washington, D.C. 20037

Paul H. Lamboley
1701 Pennsylvania Avenue, N.W., Suite 300
Washington, D.C. 20006

Thomas J. Litwiler

Fletcher & Sippel LLC

Two Prudential Plaza, Suite 3125
|80 North Stetson Avenue
Chicago, 1. 60601-6721

Dennis G. Lyons

Amold & Porter

555 Twelfth Street. N.W., Suite 940
Washington, D.C. 20004-1206

Bruno Maestr

Norfolk Southern Corporation
1500 K Street, N.W., Suite 375
Washington, D.C. 20005

Richard F. Horvath

City of Cleveland

601 Lakeside Avenue, Room 106
Cleveland, OH 44114

Larry Jenkins

Lyondell Chemical Company

1221 McKinney Street, Suite 14-215
Houston, TX 77010

Rosalind A. Knapp

U.S. Department of Transportation
400 Seventh Street, S W,
Washington, D.C. 20590

Timothy C. Lapp
16231 Wausau Avenue
South Holland, 11, 60473

. Michael Loh.s

Slover & Loftus

1224 Sevenieenth Street, N.W.
Washington, D.C. 20036-3003

Gordon P. MacDougall
1025 Connecticut Avenue, N.W., Suite 410
Washington, D.C. 20036

John K. Maser 111

Thompson Hine & Flory LLP
1920 N Street, N.W., Suite 800
Washington, D.C. 20036-1601




Michael F. McBride

Leboeuf Lamb Greene & MacRae

1875 Connecticut Avenue, N.W., Suite 1200
Washington, D.C. 20009-5728

Craig S. Miller
1300 East Ninth Street, Suite 900
Cleveland, OH 44114-1583

Jeffrey O. Moreno

Thompson Hine LLP

1620 N Street, N.W., Suite 800
Washington, D.C. 20036-1600

Bruce H. Nelson
Cne PPG Place

Pittsburgh, PA 15272

Thomas M. Pastore
Guardian aJdustries Corp
2300 Harmon Road
Auburn Hills, MI 48326

Robert Roach, Jr.

International Association of Machinists and
Acrospace Workers

900 Machinisis Place

Upper Marlboro, MD 20772-2687

Harold A. Ross

Ross & Kraushaar Company, LPA
1370 Ontario Street

1548 Standard Building
Cleveland, OH 44113-1740

Thomas F. McFarland

Thomas F. McFarland P C
208 South LaSalle Street, Suite 1890
Chicago, 1L 60604-1194

Karl Morell

Ball Janik LLP

1455 F Street, N.W., Suite 225
Washington, D.C 20005

Kathleen M. Mulligan

Corn Products International Inc
Five Westbrook Corporate Center
West Chester, IL. 60154

Keith G. O’Brien

Rea Cross & Auchincloss

1707 L Street, N.W., Suite 570
Washington, D.C. 20036

pavid C. Reeves

Troutman Sanders LLP

401 9" Street, N.W., Suite 1000
WVashington, D.C. 20004-2134

Edward J. Rodriquez
P.O. Box 687
Old Lyme, CT 06371

Constance A. Sadler

Sidley Austin Brown & Wood LLP
1501 K Street, N.-W.

Washington, D.C. 20005




Kevin M. Sheys

Kirkpatrick & Lockhart LLP

1800 Massachusetts Avenue, N.W.
2™ Floor

Washington, D.C. 20036-1800

Richard G. Slattery

AMTRAK

60 Massachusetts Avenue, N.E.
Washington, D.C. 20002

Charles A. Spitulnik

McLeod Watkinson & Miller
One Massachusetts Avenue, N.W.
Suite 800

Washington, D.C. 20001-1401

Scott N. Stone

Patton Boggs

2550 M Street, N.W.
Washington, D.C. 20037

Myles L. Tobin

Canadian Nation / lllinots Central Railroad
29 North Wacker Drive, Suite 920
Chicago, 1L 60606-2875

Kirk K. Van Tine

General Counsel, U.S. Department of
Transportation

400 Seventh Street, S.W.

Washington, D.C. 20590

Hugh H. Welsh

The Port Authority of New York and
New Jersey

One Madison Avenue

New York, New York 10010

Mark H. Sidman

Weiner Brodsky Sidman & Kider PC
1300 19" Street, N.W., 5" Floor
Washington, D.C. 20036-1609

Paul Samuel Smith

U.S. Department of Transportation
400 Seventh Street, S.W.

Room 4102 C-30

Washington, D.C. 20590

Adrian Steel, Jr.

Mayer Brown Rowe & Maw
1909 K Street, N.W.
Washington, D.C. 20006-1101

Vincent P. Szeligo

Wick Streiff Meyer O'Boyle & Szeligo PC
1450 Two Chatham Center

Pittsburgh, PA 15219-3427

Chnistopher Tully

Transportation Communications International
Union

3 Rescarch Place

Rockville, MD 20850

Rose-Michele Weinryb

Weiner Brodsky Sidman & Kider PC
1300 19" Street, N.W., 5" Floor
Washington, D.C. 20036-1609

Western Sugar Cooperative
7555 East Hampden Avenue, Suite 600
Denver, CO 80231




William W. Whitehurst, Jr.

W.W. Whitehurst & Associates, Inc.
1242] Happy Hollow Road
Cockeysville, MD 21030-1711

Edward Wytkind, Executive Director
Transportation Trades Department, AFL-CIO
888 16" Street, N.W., Suite 650

Washington, D.C. 20006

David F. Zoll

Chemical Manufacturers Association
Commonwealth Tower

1300 Wilson Boulevard

Arlington, VA 22209

Frederic L. Wood

Thompson Hine LLP

1920 N Street, N.W., Suite 800
Washington, D.C. 20036-1600

Scott M. Zimmerman

Zuckert Scoutt & Rasenberger LLP

888 Seventeenth Street, N.W., Suite 600
Washington, D.C. 20006-3309

Walter E. Zullig, Jr.

Metro-North Commuter Railroad Co.npany
347 Madison Avenue

New York, New York 10017-3706




Richard A. Allen

Zuckert Scoutt & Rasenberger LLP
888 Seventeenth Street, NW, Suite 700
Washirgton, D.C. 20006-3509

Michael J. Barron, Jr.

Canadian National/Illinois Central
455 North Cityfront Plaza Drive
Chicago, IL 60611-5317

Martin W. Bercovici

Keller and Heckman LLP

1001 G Street, N.W., Suite 500 West
Washington, D.C. 20001

Paui M. Donovan

Laroe Winn Moerman & Donovan
4135 Parkglen Court, N.W.
Washington, D.C. 20607

Kenneth B. Driver

Jones Day Reavis & Pogue
51 Louisiana Avenue, N.W,
Washington, D.C. 20001

Janet H. Gilbert

Wisconsin C »nrral System

6250 North River Koad, Suite 9000
Rosemonti, 1. 60018

John D. Heffner

The Law Offices of John D. Heffner
1920 N Street, N.W., Suite 800
Washington, D.C. 20036

American Short Line and Regional Railroad

Association

General Counsel

50 F Street, N.W., Suite 7020
Washington, D.C. 20004

Jonathan C. Benner

Troutman Sanders LLP

401 9" Street, N.W., Suite 1000
Washin ton, D.C. 20004-2134

Nicholas J. Dimichael
Thompson Hine LLP
1920 N Street, N.W., Suite 800
Washington, D.C. 20036-1600

Kelvin J. Dowd

Slover & Loftus

1224 17™ Street, N.W.
Washington, D.C. 20036-3003

Martin D. Gelfand
14400 Detroit Avenue
Lakewood, OH 44107

Michaei P. Harmonis
Department of Justice
325 Seventh Street, NNW.
Washington. D.C. 20530

Thomas W. Herlihy

U.S. Department of Transportation

400 Seventh Street, S.W.
Washington, D.C. 20590
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ZUCKERT SCOUTT & PASENBERGER, L.L.P

ATTORNZIYS AT LAW

888 Seventeenth Street, NW, Washington, DC 20006-3309
Telephone [202] 298-8660 Fax [202] 342-0683
www.zsrlaw.com

September 13, 2002

BY HAND DELIVERY

Vernon A. Williams

Secretary

Surface Transportation Board
1925 K Street, N.W.
Washington, D.C. 20423-0001

-
o § &8
G3A13034

Re: CSX Corp. ef al. — Control and Operating Leases/Agreements — Conrail
Inc. et al., Finance Docket No. 33388 (Sub-No. 91) (General Oversight)
EXPEDITED CONSIDERATION REQUESTED

Dear Secretary Williams:

Enclosed for filing in the above-referer.ced proceeding on behalf of CSX
Corporation, CSX Transportation, Inc., Norfolk Southern Corporation and Norfolk
Southern Railway Company are the original and 25 copies of CSX/NS-2, CSX's and NS’
request for extensior. of time with respect to the comments of Cargill, Inc. Also
enclosed is a 3.5-inc\y computer disk containing the text of CSX/NS-1 in WordPerfect
5.0 format.

Kindly date-stamp the enclosed additional 4 copies of CSX/NS-2 and return them
to our messenger.

Sincerely, ‘

A

Suott M Zimnieqpan
Enclosures be 3

cc: All parties of record
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EXPEDITED CONSIDERATION REQUESTED

BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET No. 33388 (Sus-No. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY
COMPANY — CONTROL AND OPERATING LEASES/AGREEMENTS —
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION
(GENERAL OVERSIGHT)

UNOPPOSED REQUEST OF CSX AND NORFOLK SOUTHERN FOR EXTENSION OF
TIME WITH RESPECT TO THE COMMENTS OF CARGILL, INC.

Richard A. Allen Dennis G. Lyons

Scott M. Zimmerman Mary Gatrielle Sprague

ZUCKERT SCOUTT & Sharon L. Taylor
RASENBERGER, L.L.P. ARNOLD & PORTER

888 Seventeenth Street, N.W, 555 Twelfth Street, N.W.

Washington, D.C. 20006-3309 Washington, D.C. 20004-1202

(202) 942-5000

Counsel for Applicants
Norfolk Southern Corporation Counsel for Applicants
and Norfolk Southern Railway CSX Corporation and
Company CSX Transportation, Inc.

Dated: September 13, 2002
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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Finance Docket No. 33388 (Sub-No. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY
COMPANY — CONTROL AND OPERATING LEASES/AGREEMENTS —
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION
(GENERAL OVERSIGHT)

UNOPPOSED REQUEST OF CSX AND NORFOLK SOUTHERN FOR EXTENSION OF
TIME WITH RESPECT TO THE COMMENTS OF CARGILL, INC,

CSX Corporation and CSX Transportation, Inc. (collectively “CSX”),
and Norfolk Southern Corporation and Norfolk Southern Railway Company
(collectively “NS”) hereby request a further extension of time, to and including
Wednesday, September 25, 2002, to respond to the comments submitted by
Cargill, Incorporated (“Cargill”) (CARG-5) on August 5, 2002." Counsel for
Cargill has indicated that Cargill consents to this request.

As previously indicated (see CSX/NS-1 at 3), the carriers have engaged in
ongoing discussions between themselves and with Cargill in an effort to resolve
the concerns expressed in Cargill’s comments. Although a final resolution has yet
to be reached, the carriers believe that the requested additional brief extension will

facilitate that resolution.

! Previously, the carriers requested, w.nd the Board granted, a 21-day extension of
tznglez :)% 2S)eptember 16, 2002. See CSX/NS-1 and Decision No. 8 (served August
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CONCLUSION
CSX and NS respectfully ask the Board to grant them an extension to and
including Wednesday, Sepiember 25, 2002, within which to reply to the Cargill
Comments.

Respectfully submitted,

[ P C*Q,(:_\ w; & L‘% ‘él 3
Richard A. Allen Dennis G. Lyons
Scott M. Zimmerman Mary Gabrielle Sprague
ZUCKERT SCOUTT & Sharon L. Taylor
RASENBERGER, L.L.P. ARNOLD & PORTER
888 Seventeenth Street, N.W. 555 Twelfth Street, N.W.
Washington, D.C. 20006-3309 Washington, D.C. 20004-1202

(202) 942-5000

Counsel for Applicants
Norfolk Southern Corporation Counsel for Applicants
and Norfolk Southern Railway CSX Corporation and
Company CSX Transportation, Inc.

Dated: September 13, 2002
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CERTIFICATE OF SERVICE
I certify that on this 13th day of September, 2002, a copy of the foregoing
“Unopposed Request Of CSX And Norfolk Southern For Extension of Time With
Respect To The Comments Of Cargill, Inc.” was served by hand delivery on the
below-named counsei for Cargill, Inc.:
Jeffrey O. Moreno
Thompson Hine LLP
1920 N Street, NW
Suite 800
Washington, D.C. 20036
and on all other parties of record in Finance Docket No. 33388 (Sub-No. 91)by
first-class mail, postage prepaid, or more expedited method.
—-
Sco{M. Zimmeryan
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ZUCKERT SCOUTT & RASENBERGER, LLP

ATTORNEYS AT LAW

888 Scventeenth Street. NW, Washington, DC  20006-3309
Telcphone (202) 298-8660 Fax [202) 542-0683
www.zsTlaw.com

BY HAND DELIVERY

Vernon A. Williams

Secretary

Surface Transportation Board
1925 K Street, N.W.

Washington, D.C. 20423-0001
Re:

oA LOMD. 61 al. — QLT O gl i Y LEaSeCS/ AL -
Inc. et al,, Finance Docket No. 33388 (Sub-No. 91) (General Oversig
EXPEDITED CONSIDERATION REQUESTED

Dear Secretary Williams:

Enclosed for filing in the above-referenced proceeding on behalf of CSX
Corporation, CSX Transportation, Inc., Norfolk Southern Corporation and Norfolk
Southem Railway Company are the original and 25 copies of CSX/NS-2, CSX's and NS’
request for extension of time with respect to the comments of Carjill, Inc. Also
enclosed is a 3.5-inch computer disk containing the text of CSX/NS-1 in WordPerfect
5.0 format.

Kindly date-stamp the enclosed additional 4 copies of CSX/NS-2 and return them
to our messenger.
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EXPEDITED CONSIDERATION REQUESTED A
A

BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO. 33388 (Sus-No. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY
COMPANY — CONTROL AND OPERATING LEASES/AGREEMENTS —
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION
(GENERAL OVERSIGHT)

UNOPPOSED REQUEST OF CSX AND NORFOLK SOUTHERN FOR EXTENSION OF
TIME WITH RESPECT TO THE COMMENTS OF CARGILL, INC.

TERED _
offce of Proceedings

Richard A. Allen st? 12 002 pennis G. Lyons

Scott M. Zimmerman . b'x,i?:ﬁR?c w4  Mary Gabrielle Sprague

ZUCKERT SCOUTT & v Sharon L. Taylor
RASENBERGER, L.L.P. ARNOLD & T'ORTER

888 Seventeenth Street, N.W. 555 Twelfth Street, N.W.

Washington, D.C. 20006-3309 Washington, D.C. 20004-1202

(202) 942-5000

Counsel for Applicants
Norfolk Southern Corporation Counsel for Applicants
and Norfolk Southern Railway CSX Corporation and
Company CSX Transporiation, Inc.

Dated: September 13, 2002
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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Finance Docket No. 33388 (Sub-No. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY
COMPANY — CONTROL AND OPERATING LEASES/AGREEMENTS —
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION
(GENERAL OVERSIGHT)

UNOPPOSED REQUEST OF CSX AND NORFOLK SOUTHERN FOR EXTENSION OF
TIME WITH RESPECT TO THE COMMENTS OF CARGILL, INC.

CSX Corporation and CSX Transportation, Inc. (collectively “CSX™),
and Norfolk Southem Corporation and Norfolk Southemn Railway Company

(collectively “NS”) hereby request a further extension of time, to and including
Wednesday, September 25, 2002, to respond to the comments submitted by
Cargill, Incorporated (“Cargill”) (CARG-5) on August 5, 2002." Counsel for
Cargill has indicated that Cargill consents to this request.

As previously indicated (see CSX/NS-1 at 3), the carriers have engaged in

ongoing discussions between themselves and with Cargill in an effort to resolve

the concerns expressed in Cargill’s comments, Although a final resolution has yet
to be reached, the carriers believe that the requested additional brief extension will

facilitate that resolution.

' Previously, the carriers requested, and the Board granted, a 21-day extension of
génez (t).bz S)eptember 16, 2002. See CSX/NS-1 and Decision No. 8 (served August
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CONCLUSION
CSX and NS respectfully ask the Board to grant them an extension to and
including Wednesday, September 25, 2002, within which to reply to tire Cargill

Comments.

Respectfully submitted,

@C.am,

Richard A. Allen

Scott M. Zimmerman
ZUCKERT SCOUTT &
RASENBERGER, L.L.P.

888 Seventeenth Street, N.W.
Washington, D.C. 20006-3309

Counsel for Applicants
Norfolk Southern Corporation
and Norfolk Southern Railway

Company

Dated: September 13, 2002

£

us S
Dennis G. Lyons
Mary Gabrielle Sprague
Sharon L. Taylor
ARNOLD & PORTER
555 Twelfth Street, N.W.
Washington, D.C. 20004-1202
(202) 942-5000

Counsel for Applicants
CSX Corporation and
CSX Transportation, Inc.
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CERTIFICATE OF SERVICE

I certify that on this 13th day of September, 2002, a copy of the foregoing
“Unopposed Request Of CSX And Norfolk Southern For Extension of Time With
Respect To The Comments Of Cargill, Inc.” was served by hand deli-ery on the
below-named counsel for Cargill, Inc.:

Jeffrey O. Moreno
Thompson Hine LLP
1920 N Street, NW
Suite 800
Washington, D.C. 20036
and on all other parties of record in Finance Docket No. 33388 (Sub-No. 91) by

first-class mail, postage prepaid, or more expedited method.
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LAW OFFICES
ZUCKERT, SCOUTT & RASENBERGER, L.L.P.
888 Seventeenth Street, N.W., Suite 600
Washington, D.C. 20006-3939
Telephone: (202) 298-8660
Facsimile: (202) 342-1608 or (202) 298-6503

From: Scott M. Zimmerman

Date: September 13, 2002 Number of Pages (Incliding This Sheet): 6

Please deliver immediatelv to:

Name: Telephone Number:
202-565-1613

MESSAGE

Courtesy copy.

The information contained on the accompanying pages is CONFIDENTIAL AND PRIVILEGED and is

intended only for the use of the individual 1o whom it is addressed. In no event shall ipadverient transmission
constitute a waiver of confidentiality or privilege. If the reader of this message is not the intended recipient,
you are hereby notified that any direct or indirect dissemination, ion or copying of the accompanying
pages is strictly prohibited. Hymhmenedvdﬁismmmkuionhm.plmuifyuhmmwby
W(Mum-m.ummmmmmmmwuuhmmw
mail. Failure of the person(s) receiving such an inadvertent transmission to abide by these conditions will
constitute acceptance of the accompanying pages on a conrinuing confidential and privileged basis. Thank you.
6000
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SERVICE DATE - LATE RELEASE SEPTEMBER 13, 2002

SURFACE TRANSPORTATION BOARD
STB Finance Docket No. 33388 (Sub-No. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC,,
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY

— CONTROL AND OPERATING LEASES/AGREEMENTS —

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION

[GENERAL OVERSIGHT]
Decision No. 9

Decided: September 13, 2002

In Decision No. 8 (served August 26, 2002), the deadline for filing replies to the comments
previously filed by Cargill, Incorporated (Cargill), was extended to September 16, 2002.

On September 13, 2002, CSX Corporation and CSX Transportation, Inc. (collectively, CSX)
and Norfolk Souther:: Corporation and Norfolk Southern Railway Company (collectively, NS) jointly
filed a request for an additional extension, to September 25, 2002, of the deadline for filing replies to
the Cargill comments. CSX and NS advise that they have been engaged in discussions with Cargill in
an effort to resolve the concemns expressed in Cargill’s comments and, although they have not yet
reached a final resolution, they believe that the requested additional extension will facilitate that
resolution. CSX and NS add that counsel for Cargill has indicated that Cargill consents to their
request.

The request for an additional extension of the reply deadline is reasonable and will therefore be
granted.

This action will not significantly affect either the quality of thc human environment or the
conservation of energy resousces.

Itis ordered:
1. The deadline for filing replies to the Cargill comments is extended to September 25, 2002.
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STB Finance Docket No. 33388 (Sub-No. 91)
2. This decision is effective on the date of service.

By the Board, Vemnon A. Williams, Secretary.
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SERVICE LIST FOR: 13-sep-2002 STB FD 33388 91 CSX CORPORATION AND CSX TRANSPORTATI

CHALMERS HARDENBERGH

ATLANTIC NORTHEAST RAILS & PORTS
P O BOX 941

YARMOUTH ME 04096 US

WILLIAM SHEPPARD

ATLANTIC RAIL SERVICES INC
1 TEABERRY DRIVE

MEDFORD NJ 08055 US

WALTER E ZULLIG JR

METRO-NORTH COMMUTER RAILROAD COMPANY
347 MADISON AVE

NEW YORK NY 10017-3706 US

VINCENT P SZELIGO

WICK STREIFF MEYER O'BOYLE & SZELIGO PC
1450 TWO CHATHAM CENTER

PITTSBURGH PA 15219-3427 US

ERIC M HOCKY

GOLLATZ GRIFFIN & EWING P.C.
P O BOX 796

213 WEST MINER STREET

WEST CHESTER PA 19381-0796 US

KENNETH B DRIVER

JONES DAY REAVIS & POGUE
51 LOUISIANA AVENUZ NW
WASHINGTON DC 20011 US

RICHARD G SLATTERY
AMTRAK

60 MASSACHUSETTS AVENUE N E
WASHINGTON DC 20002 US

DAVID C REEVES

TROUTMAN SANDERS LLP

401 NITH STREET NW SUITE 1000
WASHINGTON DC 20004 US

JONATHAN C. BENNER

TROUTMAN SANDERS LLP

401 STH STREET, NW, SUITE 1000
WASHINGTON DC 20004-2134 US

KARL MORELL

BALL JANIK LLP

1455 F STREET NW SUITE 225
WASHINGTON DC 20005 US

PAUL H LAMBOLEY
1701 PENNSYLVANIA AVENUE, Nw,
WASHINGTON DC 20006 US

SUITE 300

EDWARD J RODRIQUEZ
P O BOX 687
OLD LYME CT 06371 US

HUGH H. WELSH

THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY
ONE MADISON AVENUE 7TH FLOOR

NEW YORK NY 10010 US

GARY P EDWARDS
AES EASTERN ENERGY
7725 LAKE ROAD
BARKER NY 14012 US

BRUCE H NELSON
ONE PPG PLACE
PITTSBURGH PA 15272 US

MARTIN W BERCOVICI

KELLER AND HECKMAN LLP
1001 G ST NW SUITE 500 WEST
WASHINGTON DC 20001 US

CHARLES A SPITULNIK

MCLEOD WATKINSON & MILLER
ONE MASSACHUSETTS AVENUE NW
WASHINGTON DC 20001 US

SUITE 800

JOHN D HEFFNER
555 12TH STREET NW SUITE 950 NORTH
WASHINGTON DC 20004 US

DENNIS G LYONS

ARNOLD & PORTER

555 TWELFTH STREET NW, STE 940
WASHINGTON DC 20004-1202 US

AMERICAN SHORTLINE AND REGIONAL RR AssoC.
GENERAL COUNSEL

1120 G STREET NW STE 520

WASHINGTON DC 20005 US

CONSTANCE A SADLER

SIDLEY AUSTIN BROWN & WOOD LLP
1501 K STREET NW

WASHINGTON DC 20005 US

EDWARD WYTKIND EXECUTIVE DIRECTOR
TRANSPORTATION TRADES DEPARTMENT, AFL-CIO
888 16TH STREET NW SUITE 650

WASHINGTON DC 20006 US
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SERVICE ‘LIST FOR: 13-sep-2002 STB FD 33388 91

»

CSX CORPORATION AND CSX TRANSPORTATI

ERIKA Z JONES

MAYER, BROWN, ROWE & MAW
1909 K STREET, NW
WASHFINGTON DC 20006-1101 US

SCOTT M ZIMMERMAN

ZUCKERT SCOUTT & RASENBERGER LLP
888 SEVENTEENTH STREET NW SUITE 600
WASHINGTON DC 20006-3309 US

MICHAEL F MCBRIDE

LEBOEUF LAMB GREENE & MACRAE

1875 CONNECTICUT AVENUE NW STE 1200
WASHINGTON DC 20009-5728 US

GORDON P MACDOUGALL
1025 CONNECTICUT AVE NW SUITE 410
WASHINGTON DC 20036 US

KEITH G O'BRIEN

REA, CROSS & AUCHINCLOSS
1707 L STREET NW
VASHINGTON DC 20036 US

FREDERIC L WOOD

THOMPS,ON HINE LLP

1920 N STREET

WASHINGTON DC 20036-1601 US

ROSE-MICHELE WEINRYB

WEINER BRODSKY SIDMAN & KIDER
1300 19TH STREET NW 5TH FLOOR
WASHINGTON DC 20036-1609 US

KELVIN J DOWD

SLOVER & LOFTUS

1224 17TH STREET N W
WASHINGTON DC 20036-3003 US

STEVEN J KALISH

MCCARTHY SWEENEY & HARKAWAY P C
2175 K STREET NW SUITE 6ud
WASHINGTON DC 20037 US

HONORABLE MARCY KAPTUR
U 8 HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE JACK QUINN
HOUSE OF REPRESENTATIVES
2448 RAYBURN BLDG
WASHINGTON DC 20515 US

RICHARD A. ALLEN
ZUCKERT SCOUTT & RASENBERGER L L P
888 17TH STREET N W STE 600
WASHINGTON DC 20006-3309 US

PAUL M DONOVAN

LAROE WINN MOERMAN & DONOVAN
4135 PARKGLEN COURT NW
WASHINGTON DC 20007 US

C MICHAEL LOFTUS

SLOVER & LOFTUS

1224 SEVENTEENTH STREET NW
WASHINGTON DC 20036 US

JEFFREY O MORENO

THOMPSON HINE LLP

1920 N STREET N W STUITE 800
WASHINGTON DC 20036 US

JOHN K MASEP III

THOMPSON HINE & FLORY LLP
1920 N STREET VW STE 800
WASHINGTON DC 20036-1601 US

MARK H SIDMAN

WEINER BRODSKY SIDMAN & KIDER P C
1300 19TH STREET NW 5TH FLOOR
WASHINGTON DC 20036-1609 US

KEVIN M SHEYS

KIRKPATRICK & LOCKHART LLP

1800 MASSACHUSETTS AVENUE NW 2ND FLOOR
WASHINGTON DC 20036-1800 US

KAREN HASSELL HERREN

SLOVER & LOFTUS

1224 SEVENTEENTH STREET NW
WASHINGTON DC 20036-3003 US

SCOTT N STONE

PATTON BOGGS

2550 M STREET NW
WASHINGTON DC 20037 US

HONORABLE DENNIS J KUCINICH
UNITED STATES HOUSE REPRESENTATIVES
WASHINGTON DC 20515 US

MICHAEL P HARMONIS
DEPARTMENT OF JUSTICE
325 SEVENTH STREET, NW
WASHINGTON DC 20530 US
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SERVICE ,LIST FOR: 12-sep-2002 STB FD 33388 91

CSX CORPORATION AND CSX TRANSPORTATI

THOMAS W HERLIHY

US DEPT OF TRANSPORTATION
400 SEVENTH ST SW
WASHINGTON DC 20590 US

PAUL SAMUEL SMITH

US DEPARTMENT OF TRANSPORTATION

400 SEVENTH STREET SW ROOM 4102 C-30
WASHINGTON DC 20590 US

ROBERT ROACH JR

INTERNATIONAL ASSOCIATION OF MACHINISTS AND A
900 MACHINISTS PLACE

UPPER MARLBORO MD 20772-2687 US

WILLIAM W WHITEHURST JR

W W WHITEHURST & ASSOCIATES INC
12421 HAPPY HOLLOW ROAD
COCKEYSVILLE MD 21030-1711 US

MARTIN D GELFAND
14400 DETROIT AVENUE
LAKEWOOD OH 44107 US

CORNELL P CARTER

CITY OF CLEVELAND - LAW DEPT
601 LAKESIDE AVENUE ROOM 1(6
CLEVELAND OH 44114 US

KATIE K. NOVAK
601 LAKESIDE AVENUE
CLEVELAND OH 44114 US

THOMAS M PASTORE
GUARDIAN INDUSTRIES CORP
2300 HARMON ROAD
AUBURN HILLS MI 48326 US

TIMOTHY C LAPP
16231 WAUSAU AVENUE
SOUTH HOLLAND IL 60473 US

THOMAS J LITWILER

IOWA CHICAGO & EASTERN RAILROAD COMPANY

TWO PRUDENTIAL PLAZA SUITE 3125 180 NORTH S
CHICAGO IL 60601-€721 US

RICHARD F FRIEDMAN ESQ

EARL L NEAL & ASSOCIATES

111 WEST WASHINGTON STREET STE 1700
CHICAGO IL 60602-2766 US

ROSALIND A KNAPP
U S DEPT OF TRANSPORTATION
400 SEVENTH ST SW
WASHINGTON DC 20590 US

KIRK K VAN TINE

US DEPT OF TRANSPORTATION
400 SEVENTH STREET SW
WASHINGTON DC 20590 US

CHRISTOPHER TULLY

TRANSPORTATION COMMUNICATIONS INTERNATIONAL U
3 RESEARCH PLACE

ROCKVILLE MD 20850 US

DAVID F. ZJOLL

CHEMICAL MANUFACTURERS ASSOCIATION
COMMONWEALTH TOWER 1300 WILSON BLVD
ARLINGTON, VA 22209 US

HAROLD A ROSS

"0SS & KRAUSHAAR COMPANY, LPA

-370 ONTARIO STREET 1548 STANDARD BUILDING
CLEVELAND OH 44113-1740 US

RICHARD F HORVATW

CITY OF CLEVELAND

601 LAKESIDE AVENUE ROOM 106
CLEVELAND OH 44114 US

CRAIG S MILLER
1300 EAST NINTH STREET SUITE 900
CLEVELAND OH 44114-1583 US

JANET H GILBERT

WISCONSIN CENTRAL SYSTEM

6250 NORTH RIVER ROAD SUITE 9000
ROSEMONT IL 60018 US

KATHLEEN M MULLIGAN

CORN PRODUCTS INTERNATIONAL INC
6500 SOUTH ARCHER AVENUE
BEDFORD PARK IL 60501-1933 US

MYLES L TOBIN

CANADIAN NATION/ ILLINOIS CENTRAL RAILROAD
TWO PRUDENTIAL PLAZA SUITE 2125 - 180 NORTH S
CHICAGO IL 60601-6721 US

THOMAS F MCFARLAND JR

THOMAS F MCFARLAND P C

208 SOUTH LASALLE ST SUITE 1890
CHICAGO IL 60604-1194 US
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SERVICE. LIST FOR: 13-sep-2002 £13 FD 32388 91 CSX CORPORATION AND CSX TRANSPORTATI

MICHAEL J BARRON LARRY JENKINS

CANADIAN NATIONAL/ILLIONOIS CENTRAL LYONDELL CHEMICAL COMPANY

455 NORTH CITYFRONT PLAZA DRIVE 1221 MCKINNEY STREET STE 14-215
CHICAGO IL 60611-5317 US HOUSTON TX 77010 US

N CHET WHITEHOUSE

TATE & LYLE NORTH AMERICAN SUGARS INC
3900 EAST MEXICO AVENUE SUITE GL 10
DENVER CO 80210 US

Recorads: 69
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ZUCKERT SCOUTT & RASENBERGER, LLP

ATTORNEYS AT LAW

888 Seventeenth St:cet, NW, Washington, DC 20006-3309
Telephone (202] 298-8660 Fax [202] 342-0683
www.zsrlaw.com

August 26, 2002

BY HAND DELIVERY

Vernon A. Williams

Secretary

Surface Transportation Board
1925 K Street, N.W.
Washington, D.C. 20423-0001

A OIp. er al. — Lontro o::~;“ 2Nnts — L.on :4
Inc. et al., Finance Docket No. 33388 (Sub-No. 91) (General Oversight)
EXPEDITED CONSIDERATION REQUESTED

Re:

Dear Secretary Williams:

Enclosed for filing in the above-referenced proceeding on behalf of CSX
Corporation, CSX Transportation, Inc., Norfolk Southern Corporation and Norfolk
Southern Railway Company are the original and 25 copies of CSX/NS-1, CSX’s and NS’
request for extension of time with respect tc the comments of Cargill, :nc. Also
enclosed is a 3.5-inch computer disk containing the text of CSX/NS-1 in WordPerfect
5.0 format.

Kindly date-stamp the enclosed additional 4 copies of CSX/NS-1 and return them
to our messenger.

Sincerely,

Scott M. ZimriiérBan
€

Enclosures

cc: All parties of record
ENT
Office of P%‘Cigdlny
AlIn 2 8 2002
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STB FINANCE DOCKET No. 33388 (Sus-No. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK
SOUTHERN CORPORATION AND NORFOLK SOUTHKERN RAILWAY
COMPANY — CONTROL AND OPERATING LEASES/AGREEMENTS —
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION
(GENERAL OVERSIGHT)

REQUEST FOR EXTENSION OF TIME
WITH RESPECT TO THE COMMENTS OF CARGILL, INCORPORATED, OF
CSX CORPORATION, CSX TRANSPORTATION, INC.,
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY

Richard A. Allen Dennis G. Lyons

Scott M. Zimmerman Mary Gabrielle Sprague

ZUCKERT SCOUTT & Sharon L. Taylor
RASENBERGER, L.L.P. ARNOLD & PORTER

888 Seventeenth Street, N.W. 555 Twelfth Street, N.W.

Washington, D.C. 20006-3309 Washington, D.C. 20004-1202

(202) 942-5000

Counsel for Applicants
Norfolk southern Corporation Counsel for Applicants
and Norfolk Southern Railway CSX Corporation and
Company CSX Transportation, Inc.

Dated: August 26, 2002 ENTep
Office of p,oc?;d‘m
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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Finance Docket No. 33388 (Sub-No. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY
COMPANY — CONTROL AND OPERATING LEASES/AGREEMENTS —
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION
(GENERAL OVERSIGHT)

REQUEST FOR EXTENSION OF TIME
WITH RESPECT TO THE COMMENTS OF CARGILL, INCORPORATED, OF
CSX CORPORATION, CSX TRANSPORTATION, INC. 4
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY

CSX Corporation and CSX Transportation, Inc. (collectively “CSX”),
and Norfolk Southern Corporation and Norfolk Southern Railway Company

(collectively “NS”) hereby request an extension of time of 21 days, to and
including Monday, September 16, 2002, to respond to the comments submitted by
éargill, Incorporated (“Cargill”) (CARG-5) on August 5, 2002.'

CSX and NS view Cargill as an important and valued customer, and have
been involved in conferences with one aaother in an effort to satisfy the concerns
expressed by Cargill in its comments. These discussions are ongoing.

CSX and NS also are mindful that the Board, on an issue such as this, would

prefer that the parties reach a negotiated resolution.

' CSXand NS take no exception to Cargill’s filing out of time.

3
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Although CSX and NS originally believed they could respond to Cargill’s
comments within 20 days, on August 26, 2092, they are not yet in a position to
make a proposal to Cargill. The carriers believe, however, that the requested
extension will permit them to advance their discussions and ultimately arrive at a
negotiated resolution that is acceptable to all parties involved.

CONCLUSION

CSX and NS respectfully ask the Board to grant them an extension of 21

days, or through and including Monday, September 16, 2002, within which to

reply to the Cargill Comments.

Respectfully submitted,

; Y%
/\
@ (- C/QQ,‘\ :& .8
Richard A. Allen Dennis G. L¥ohs

Scott M. Zimmerman Mary Gabrielle Sprague

ZUCKERT SCOUTT & Sharon L. Taylor

RASENBERGER, L.L.P. ARNOLD & PORTER

888 Seventeenth Street, N.W. 555 Twelfth Street, N.W.

Washington, D.C. 20006-3309 Washington, D.C. 20004-1202
(202) 942-5000

Counsel for Applicants
Norfolk Southern Corporation Counsel for Applicants
and Norfolk Southern Railway CSX Corporation and
Company CSX Transportation, Inc.

Dated: August 26, 2002
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CERTIFICATE OF SERVICE
I certify that on this 26 day of August, 2002, a copy of the foregoing

“Request for Extension o Time With Respect to the Comments of Cargill,
Incorporated, of CSX Corporation, CSX Transportation, Inc., Norfo.k Southern
Corporation and Norfolk Southern Rzilway Company” was served by hand
delivery and facsimile on the below-n.amed counsel for Cargill, Inc.:

Jeffrey O. Moreno

Thompson Hine LLP

1920 N Street, NW

Suite 800

Washington, D.C. 20036
and on all other parties of record in Finance Docket No. 33388 (Sub-No. 91) by
first-class mail, postage prepaid, or more exnedited method.

! -

Scott M. Zimmet
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ZUCKERT SCOUTT & RASENBERGER LLP

ATTORNEYS AT LAW

888 Seventeenth Street, NW, Washington, DC 20006-3309
Telephone [202] 298-8660 Fax [202] 342-0683 \
www.zsrlaw.com (@)

SCOTT M. ZIMMERMAN DIRECT DIAL (202) 973-7929
smzimmerman@zsrlaw.com

August 7, 2002

Y H ELIVERY ’7457’77‘7

Vernon A. Williams

Secretary

Surface Transportation Board
1925 K Street, N.W.
Washington, D.C. 20423-0001

Re: CSX Corp. et al. — Control and Operating Leases/Agreements — Conrail
Inc. et al., Finance Docket No. 33388 (Sub-No. 91) (General Oversight)

Dear Secretary Williams:

Enclosed for filing in the above-referenced proceeding are the original and 25
copies of NS-9, the “Reply Of Norfolk Southern Corporation And Norfolk Southern
Railway Company.” Also enclosed is a 3.5-inch computer disk containing the text of
NS-9 in WordPerfect 5.0 format.

Kindly date-stamp the enclosed additional 3 copies of NS-9 and return them to
our messenger.

Sincefrely, ( hoee.

oo
e I‘it;!!.’!! oS ’ m—
Scott M. Zirh)v?\ \Tf
Enclosures By

cc: All parties of record

 ENTERED
Office of Proceedings

Alir 8 2002
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET No. 33388 (Sub-No. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC.
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY

-- CONTROL AND OPERATING LEASES/AGREEMENTS --

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATICN

(GENERAL OVERSIGHT)

REPLY OF NORFOLK SOUTHERN CORPORATION
AND NORFOLK SOUTHERN RAILWAY COMPANY

Henry D. Light Richard A . Allen

James A. Squires Scott M. Zimmerman
George A. Aspatore ZUCKERT, SCOUTT &
Greg E. Summy RASENBERGER, LLP
John V. Edwards 888 Seventeenth Street, NW
NORFOLK SOUTHERN CORPORATION Suite 700

Three Commercial Place Washington, D.C. 20006
Norfolk, Virginia 23510-2191 (202) 298-8660

(757) 629-2838

Attorneys for Norfolk Southern Corporation
and Norfolk Southern Railway Company

ENTERED
Date: August 7, 2002 Office of Proceedings

Ann 8 2002

Part of
Public Record
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BEFOPE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET No. 33388 (Sub-No. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC.
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY

-- CONTROL AND OPERATING LEASES/AGREEMENTS --

CONKAIL INC. AND CONSOLIDATED RAIL CORPORATION

(GENERAL OVERSIGHT)

REPLY OF NORFOLK SOUTHERN CORPORATION
AND NORFOLK SOUTHERN RAILWAY COMPANY

Norfolk Southern Corporation and Norfolk Southern Railway Company (collectively,
“NS”) hereby reply to the comments submitted by various parties in the third annual round of
the Conrail general oversight proceeding.

This reply addresses the submissions of the following eleven parties: (1) the American
Chemistry Council, (2) the City of Cleveiand, (3) Congressman Dennis J. Kucinich, (4)

Indianapolis Power & Light Company, (5) the New York City Economic Development

Corporation, (6) the Port Authority of New York and New Jersey, (7) PPG Industries, Inc.,




(8) SEDA-COG Joint Rail Authority, (9) the State of Maryland, (10) the U.S. Department of

Transportation, and (11) the Wheeling & Lake Erie Railway Company.

None of these parties ask the Board to impose any new conditions, and the comments
provide no basis to suggest that any new relief or other action by the Board is necessary. We
will briefly discuss each party’s comments in turn. Because the question of the need for
ongoing formal oversight is a common issue touched on by most of the commentors (and raised
by the Board in its decision served June 11, 2002), NS will discuss that issue separately at the

end.

American Chemistry Council

ACC asks that Board oversight of the transaction continue for the original five-year
period, based on alleged “potential” threats to future competition and service in the Shared
Assets Areas, particularly in North Jersey and South Jersey/Philadelphia. ACC, however,
raises no specific issues requiring Board intervention and seeks no relief from the Board now.

Operations in the Shared Assets Areas remain generally smooth and within normal
operating parameters. Norfolk Southern is, of course, well aware of its obligations under

Decision No. 89 and its legal obligations generally, and will continue to conduct its business,

' Late in the afternoon of August 5, 2002, Cargill, Incorporated served a set of comments
along with a separate motion for leave to file those comments out of time. NS does not
oppose Cargill’s motion for leave to file. However, due to the very short time between
receipt of Cargill’s comments and the deadline for filing this reply, NS has not had a
reasonable opportunity to review and respond to Cargill’s submission here. NS therefore
respectfully requests that if the Board accepts Cargill’s comments it permit NS to respond
separately to Cargill, as appropriate, on or before August 25, 2002, onsistent with the 20-
day period generally permitted for responses to pleadings under 49 C.F.R. § 1104.13(a).




T Sy N5 A

R T SRR S SR T o AR D A
P p— . g O B AN O TR et - s ; ¥ Sy B -
C : v meh, ":ww*ﬂw . & - o ; “,;_‘,.‘- il "“Mw” Y. TN

3. 1 ;o

s

-

including its operations within the Shared Assets Areas, in compliance with both. As for the

question of continuing the formal oversight proceeding, that issue is addressed further below.

City of Cleveland
Cleveland’s comments pertain solely to CSX, and NS therefore need not respond

further to them.

Congressman Dennis J. Kucinich

Congressman Kucinich states that in general, he is “pleased” with the progress of issues
affecting communities in his district, and particularly notes his approval of NS’ efforts in Bay
Village, Rocky River, Lakewood, Olmsted Falls and Olmsted Township. He raises no specific
issues with respect to NS.

NS will continue to seek to work cooperatively with local officials on issues affecting

the communities through which NS operates.

Indignapolis Power & Light Company

Although IP&I. summarily asserts that the “concerns” it expressed in the first two
rounds of oversight are “genuine and continuing,” IP&L provides no new evidence or
argument and requests no new relief regarding those “concerns.” There is, therefore, nothing
to which NS need reply, and no basis for the Board to impose any further conditions for

IP&L’s benefit.
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As for the continuation of oversight, IP&L contends that the Board could forego the
remaining two years of formal oversight, but “only if the Board indicates its willingness to
entertain comments from parties at any time who assert that their circumstances require relief
and are the result, in whole or in part, of this transaction as modified and approved by the
Board.” Additionally, IP&L seems to assert that, if formal oversight is discontinued, the
Board should create a separate, and lenient, standard of review as to any subsequent requests
for relief by any party, such as IP&L itself, that the Board had specifically “invited to return,”
and should waive any filing fee that otherwise would apply to any future request for relief.

NS responds more fully below to the general question of whether the formal oversight
proceeding should continue. We note here only tha* . if the Board does decide to end the
formal oversight process now, there is no basis for doing so in a way that gives any party or
class of parties preferential standing vis-a-vis other parties for airing future concerns with the
Board or a more lenient legal standard for obtaining fu'are relief than that afforded to all

parties generally under the Board’s governing statutes, regulations and precedents.

NYCEDC’s comments are focused primarily on its request that the Board continue to
require CSX and NS to monitor and report quarterly on the ~rigins, destinations and routings
for truck traffic at their intermodal terminals in Northern New Jersey and Massachusetts, a

reporting requirement imposed by the Board in Decision No. 89 as part of the general

»
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oversight process’ to permit the Board to Jetermine whether the transaction “has led to
substantially increased truck traffic over the George Washington Bridge.” Decision No. 89 at
177, 3 8.T.B. at 388, Ordering Paragraph No. 22. In any . vent, NYCEDC does not ask the
Board to take any action or impose any affirmative relief except simply to request that
oversight continue.

NS addresses the general issue of oversight below. As for the George Washington
Bridge surveys, NS merely observes that, because they were initiated as part of the general
oversight proceeding and for a specific, limited purpose, those reports should be continued
only if the Board continues the formal oversight process, and even then only if the Board
concludes that the reports continue to serve the specific transaction-related purpose for which it

imposed the requirement.

Port Authority of New York and New Jersey

The Port Authority states that it “is pleased that many of the service problems that

initially plagued the NJSAA have been resolved,” but also remarks that “[1Jocalized service
problems still exist from time to time, and the carriers remain woefully short of capital to make
investments in the NJSAA.” The Port Authority says that its continuing efforts to seek public
funds for rail investments have been hampered by the September 11 attacks, but that it

“expects 10 re-energize its efforts to provide public sector funds.”

2 NYCEDC questions whether the quarterly reporting requirement was imposed as a
component of the general oversight proceeding or as part of the operational monitoring
separately required in Decision No. 89. Decision No. 89 indicates it is the former. See
Decision No. 89 at 82 and 161, 3 S.T.B. at 282 and 366.
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The Port Authority does not allege any problems calling for Board intervention nor
seek any relief from the Board, except to assert that continuing oversight is needed. NS
continues to invest in the North Jersey Shared Assets Area and the other SAAs, as described in
NS’ Third General Oversight Report (including, among other things, the ongoing Northern
Branch project in the NJSAA). See NS-8 at 16. Additionally, as noted above in response to
ACC, operations in the Shared Assets Areas remain within normal operating paraiaeters. NS
will continue to work to ensure smooth and reliable service in the SAAs and resolve any

service issues as they arise.

PPG Industries, Inc.

PPG states that after initial post-Split difficulties, both CSX and NS “have strived to
improve operations and should be commended for their efforts.” PPG notes that “service has

become more consistent,” although it does not “always” meet pre-transaction levels.

In its brief comments, PPG raises no compctitive concerns and seeks no specific relief
from the Board, except to request that the oversight proceeding continue so that the carriers’
service can be evaluated “after a sustained period of strong economic activity.” Continuation

of oversight is addressed generally below.

SEDA-COG Joint Rail Authority

The SEDA-COG Joint Rail Authority (“SEDA-COG”), owner of certain lines of

railroad operated by the North Shore Railroad Company and its affiliates (collectively, “North

Shore”), submits a verified statement by its Executive Director, Jeffrey K. Stover, along with




a “Joint Statement of Shippers” endorsed by certain shippers located on lines operated by
North Shore, and a “Joint Statement of Rail Line Owners” by two other entities that own other
rail lines operated by one of the North Shore affiliates.

Mr. Stover notes that NS’ “transition problems have been resolved or they are veing

managed to the extent that they no longer present serious problems for [SEDA-COG]. For this

reason [SEDA-COG] would support discontinuance of further oversight reporting requirements
for NS.” Mr. Stover also notes that “[n]ot all of our previously expressed concerns relating to
service expectations arising out of pre-acquisition commitments have been resolved at this
point,” but that SEDA-COG is hopeful that “on-going efforts” among the parties “will produce
long-term solutions.” SEDA-COG therefore does not request any intervention or relief by the
Board.

In the “Joint Statement of Shippers,” various shippers assert concerns about what they
understand to be the terms of a trackage rights agreement entered into between NS and North
Shore in 2001, which implemented a June 10, 1997 agreement between NS and North Shore’s
President, Richard Robey. Even so, however, the shippers request no interveucion or relief
from the Board, but rather express support for further discussion among the parties. In the
brief “Joint Statement of Rail Line Owners,” the signing rail owners join the comments filed
by SEDA-COG and support the shippers’ comments regarding changes to the 2001 NS/North
Shore trackage rights agreement; like the shippers, the rail owners advocate further discussions
among the parties to resolve their concerns and do not request Board intervention.

Because neither SEDA-COG, the shippers, nor the other rail owners ask the Board to

intervene or impose any relief, a lengthy reply is unnecessary, but a few brief comments are in
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order. First, NS valucs its relationship with all of the involved entities — SEDA-COG, North
Shore, the other rail line owners, and the shipper community. Indeed, NS is more than willing
to continue discussing these issues with SEDA-COG, and to talk individually with any shipper
or other party that asks us to do so.

Second, we simply note here that the June 10, 1997 settlement agreement (which, we
assume, is what SEDA-COG alludes to in referring to NS’ “interchange commi*ments” and
“pre-acquisition commitments”), and the 2001 trackage rights agreemen that implements it,
are agreements between NS and North Shore; neither SEDA-COG, the other two line owners,
nor any shipper are parties to either one. Indeed, neither SEDA-COG, the other two line
owners nor the commenting shippers participated as parties in the underlying Conrail control
proceeding.’

Thus, as the Board itself has already found in this proceeding, it is North Shore that is
the real party in interest here. See Decision No. 5 at 22 (served February 2, 2001). North
Shore filed no comments in this round of oversight, nor, to NS’ knowledge, has it raised with
the Board in any other forum any problems with the trackage rights agreement it voluntarily

entered into with NS.

* Thus, the shippers’ assertion (“Joint Shippers Statement” at 1) that “based on the [June 1997]
settlement, SEDA-COG and various shippers also supported the transaction,” is
misleading. NS did not enter into a settlement with SEDA-COG, the other line owners, or
the commenting shippers, and none of those parties filed statements of support for the
transaction, whether “based on” the settlement with North Shore, or in exchange for any
“commitments” to them by NS, or otherwise.




Maryland notes that NS has not completed various anticipated capital infrastructure
improvements, and also asserts that NS (and CSX) have not fulfilled “numerous
representations” made to the State.

Maryland does not ask the Board to impose any substantive relief, but rather notes that
its Department of Transportation “has continued to work with both CSX and NS” to achieve
the benefits for the State anticipated during the control proceeding, and requests that the
oversight process continue for the full five-year period.

Over the past year, NS personnel have continued to work with Port and Maryland

ey
o e

officials to keep the Port of Baltimore competitive and to increase NS’ business in Maryland.
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We have cxpanded our premium transcontinental and regional intermodal offerings to include

...,.
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Baltimore as an origin and a destination on specialty services. Further, we continue to work

el

with the Port to develop the benefits from the development of Rutherford Yard.
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As NS reported last year, certain contemplated infrastructure improvement projects
have not been implemented, primarily because of higher than anticipated costs. NS, however,
has continued to discuss these projects with Maryland officials and will continue to work with
the State in this regard.

Additionally, NS personnel are participating, in conjunction with CSX, Amtrak, FRA
and Maryland, in the so-called Baltimore Study; and in conjunction with CSX, Amtrak,
Delaware, Maryland, New Jersey, Pennsylvania and Virginia, in the Mid-Atlantic Rail
Operating Study (MAROPS). These parallel efforts are addressing ways to increase rail

capacity and performance in the mid-Atlantic rail corridor, including to/from the City and Port
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of Baltimore and the Delmarva Peninsula. NS has been a financial supporter of the MAROPS
effort and continues to provide in-kind resources and professional advice to both efforts. NS
officials also recently participated in a “Rail Summit on the Delmarva,” the goal of which is to
provide a forum for the three Delmarva states (Delaware, Maryland, and Virginia), railroads,
and community interests to work together on rail infrastructure and operations issues of
regional importance and promote economic growth on the Delmarva Peninsula to support

continued investment in the regional railroad infrastructure.

U.S. Department of Transpcrtation

As in past years, DOT indicates that it will submit its substantive oversight comments
in reply after reviewing the comments of other parties, and therefore presently takes no
position on any of the substantive issues in the proceeding, including whether formal oversight
should end earlier than originally contemplated. Accordingly, NS respectfully reserves the
right, as in the past, to submit a response to DOT’s reply comments as appropriate.

DOT does, however, discuss the safety aspects of the transaction, including FRA's
periodic reports to the Board. It notes that the fourth FRA report will be submitted "in the
very near future;" that report will "conclude the formal safety oversight of this transaction and
its aftermath," and will "confirm that the Applicants have successfully completed the safe
integration of Conrail for all practical purposes.” The only "noteworthy concern” involves the
"apparent decline in capital investment by both railroads, which is important to long-term

safety."
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As demonstrated by NS’ recent receipt of its 13th consecutive Harriman Award for
being the safest Class I railroad, safety is Norfolk Southern's first priority, and NS will
continue to provide the necessary resources and dedicate itself every day to demonstrating its

ongoing commitment to safety .

Wheeling & Lake Erie Railway Company

In its comments, W&LE does not dispute NS’ discussion of the status of negotiations
between the parties, and, like NS, does not ask the Board to step in to impose any final
arrangement. Thus, no action by the Board in that regard is necessary or warranted.
Wheeling merely asks that formal oversight of the state of affairs between W&LE and NS
continue for the full five-year puriod originally contemplated or until NS and W&LE reach a
final agreement.

Regarding continued formal oversight, contiary to W&LE’s assertion (see W&LE

Comments at 2) that NS “is of the same viewpoint” as W&LE, NS’ reference, in its June 3,
2002 general oversight report, to the possibility of seeking relief from the Board at some point
in the future does not mean that NS agrees it is necessary to continue the Sub-No. 91 oversight

proceeding. To that issue we now turn.

In a decision served June 11, 2002, the Board invited comment on whether the formal

oversight proceeding should be continued or discontinued. As discussed above, many of the
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commenting parties (but not all) have asked that the oversight proceeding continue for the
originally-contemplated five-year pericd.

NS believes that the record of th: oversight process to date indicates that discontinuing
the formal Sub-No. 91 proceeding now would not prejudice any party. In contrast to the

scores of parties that formally participated in the original control proceeding (and thousands

more whose support statements were included in the ¢ mntrol application), participation in the
oversight proceeding has been extraordinarily light; indeed, only fourteen different parties
submitted comments in the second and third years of oversight combined. Morecver, in the
first two years of oversight, no party presented any dispute requiring the Board 1o intervene
and impose any additional conditions; this year no party even proposes any new condition, and
only one party - Cargill - asks the Board to act affirmatively to protect it from alleged
transaction-related harm. Further, there are no ongoing issues or disputes of note with respect
to any of the general issues that the Board in Decision No. 89 said the general oversight
proceeding was to cover. See Decision No. 89, slip op. at 160-161, 3 S.T.B. at 365-66.

Most of the parties that request continued formal oversight do so generally because,
they assert, circumstances might develop in the future requiring Board attention or
intervention. NS acknowledges the need to ensure that the Board remain available to interested
parties who may believe that Board intervention is warranted to address legitimate, transaction-
related issues that might arise in the future. But continuing the formal Sub-No. 91 proceeding,

with its annual reporting and comment schedule, is not necessary for that purpose. In Decision

* As nc..d above, because Cargill’s comments were submitted very recently, NS will respond
separately to those comments at a later date.
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No. 89, the Board expressly reserved to itself jurisdiction over Finance Docket No. 33388 for
five years in order to, if necessary, “impose additional conditions and/or to take other action
if, and to the extent, we determine it is necessary to impose additional conditions and/or to
take other action to address harms caused by the CSX/NS/CR transaction.” Decision No. 89,
slip op. at 173-74, 3 S.T.B. at 385. There is no reason, therefore, why the Board cannot
terminate the formal Sub-No. 91 proceeding, with its annual reporting requirement and
comment schedule, while at the same time making clear that its 5-year oversight jurisdiction
under Decision No. 89 continues, so as to permit parties to come before it with transaction-
related issues on an as-needed basis.’

While u separate, formal proceeding like Sub-No. 91 may be useful in soliciting,

marshalling and collectively airing and resolving issues if there is a demonstrated, ongoing and

significant volume of problems or issues requiring active Board intervention, the record of this
proceeding shows that that is simply not the case here. The Board's ongoing oversight
authority, and the mechanisms that already exist apart from this formal proceeding, are fully
sufficient to afford parties an avenue of redress on an as-needed basis with regard to any
perceived transaction-related issue that may arise in the future. NS submits, however, that
continuing the Sub-No. 91 proceeding, with its annual schedule of reports, comments, and

replies, is not necessary.

* Although NS will respond separately to the substance of the comments raised by Cargill, we
note here that, with respect to the issue of continuing the Sub-No. 91 proceeding, Cargill's
comments do not suggest, and provide no basis for concluding, that the proceeding needs to
be continued. Terminating the formal proceeding would not prevent parties from coming
to the Board on an as-needed basis under the Board's reserved oversight jurisdiction, and
the absence of a formal proceeding may, in fact, permit and encourage them to refrain
from doing so unless and until private resolution has been fully explored first,

13
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CONCLUSION
NS’ implementation of the Conrail transaction is proceeding steadily and satisfactorily,
and none of the commenting parties seek new conditions from the Board. Further, the record
shows that the formal Sub-No. 91 oversight proceeding and its reporting requirements are no

longer necessary, and termination now will not prejudice any party.

Respectfully sufmitted, =3

Henry D. Light Richard A. Alle!n’g. i

James A. Squires Scott M. Zimmerman
George A. Aspatore ZUCKERT, SCOUTT &
Greg E. Summy RASENBERGER,
John V. Edwards 888 Seventeenth Strect, NW
NORFOLK SOUTHERN CORPORATION Suite 700

Three Commercial Place Washington, D.C. 20006
Norfolk, Virginia 23510-2191 (202) 298-8660

(757) 629-2838

August 7, 2002
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CERTIFICATE OF SERVICE

I certify that on August 7, 2002 a true copy of NS-9 was served by first class U.S.
Mail, postage prepaid, or by more expeditious means, upon all known parties of record in

Finance Docket No. 33388 (Sub-No. 91).
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KAREN HASSELL HERREN August 7, 2002

VIA HAND-DELIVERY 205977

Ts'l;: Honorable Vernon A. Williams

Surface ;;l'rans tion Board
Case Control Unit

1925 K Street, N.W.
Washington, D.C. 20423

Re:  Docket No. 42069, Duke Enera Corporation

Dear Secretary Williams:

Enclosed for filing in the above-referenced proceeding please find an
original and ten copies of the parties’ Joint Petition to Re-Establish Procedural Schedule.

The parties respectfully request that the Board expedite its consideration of

the enclosed Petition.
Thank you for your attention to this matter.

Sincerely,

Moassa D

Karen Hassell Herr

KHH/jck
Enclosures

cc:  David M. Konschnik (Office of Proceedings) £ ERED (e
G. Paul Moates, Esq. (Counsel for NS) Office of Procee®
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ARNOLD & PORTER Dennis G. Lyons

Dennis_Lyons@aporter.com

202.942.5858
202.942.5999 Fax

A5G ¢ S

August 7, 2002

BY HAND

The Honorable Vernon A. Williams, Secretary
Surface Transportation Board

Office of the Secretary

1925 K Street, NW

Washington, DC 20423-0001

Re: STB Finance Docket No. 33388 (Sub-No. 91)
CSX Corporation and CSX Transportation, Inc.,
Norfolk Southern Corporation and Norfolk Southern Railway Company
— Control and Operating Leases/Agreements —

Conrail Inc. and Consolidated Rail Corporation (General Oversight)

Dear Secretary Williams:

Enclosed are an original and twenty-five (25) copies of CSX-10, the “Reply
Comments of Applicants CSX Corporation and CSX Transportation, Inc., to Comments
Made on Their Third Submission” for filing in the above-referenced docket.

Please note that a 3.5-inch diskette containing a WordPerfect 5.1 formatted copy
of this filing is also enclosed.

Kindly date-stamp the additional copy of this letter and the “Reply Comments” at
the time of filing and return them to our messenger.

Thank you for your assistance in this matter. Please contact the undersigned at
(202) 942-5858 if you have any questions.

Respe yours,

ED
Office 5t Proceedings

Dennis G. Lyons

Partof Counsel for CSX Corporation and
i CSX Transportation, Inc.

jm
Enclosures

Washington, DC New York Los Angeles Century City Denver London Northern Virginia
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STB FINANCE DOCKET No. 33388 (Sus-No. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY
COMPANY — CONTROL AND OPERATING LEASES/AGREEMENTS —
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION
(GENERAL OVERSIGHT)

REPLY COMMENTS OF APPLICANTS
CSX CORPORATION AND CSX TRANSPORTATION, INC.,
To COMMENTS MADE ON THEIR THIRD SUBMISSION

Of Counsel: ENTERED Dennis G. Lyons
Office of Proceedings Mary Gabrielle Sprague
L wmtim  Ceeliye
CSX CORPORATION  p  Partof £55 Twelfth Street, N.W.
One James Center Washington, D.C. 20004-1202
901 East Cary Street (202) 942-5000
Richmond, VA 23219

Samuel M. Sipe, Jr.
Paul R. Hitchcock David H. Coburn
CSX TRANSPORTATION, INC. STEPTOE & JOHNSON LLP
500 Water Street 1330 Connecticut Avenue, N.W.
Jacksonville, FL 32202 Washington, D.C. 20036-1795

Counsel for Applicants
CSX Corporation and
Dated: August 7, 2002 CSX Transportation, Inc.
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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Finance Docket No. 33388 (Sub-No. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY
COMPANY — CONTROL AND OPERATING LEASES/AGREEMENTS —
CONRAIL INC. ANI® CONSOLIDATED RAIL CORPORATION
(GENERAL OVERSIGHT)

REPLY COMMENTS OF APPLICANTS
CSX CORPORATION AND CSX TRANSPORTATION, INC,,
TO COMMENTS MADE ON THEIR THIRD SUBMISSION

INTRODUCTION
CSX Corporation and CSX Transportation, Inc. (collectively “CSX”),

submit the following reply comments to the comments submitted by the public
in the current (2002) round of this proceeding.

In this third round of formal oversight, only eleven timely comments were
received. Only three shippers' and one shipper organization, and one smaller

freight railroad filed public comments. The remaining comments, including initial

' IP&L only commented that it saw no purpose in further formal oversight.
We count the SEDA-COG Joint Rail Authority (“SEDA”) comment as a shipper
comment since it is joined in by a number of shippers. Like IP&L, they support
the termination of formal oversight proceedings. They ask for no other action
from the Board. PPG, the third shipper, seeks continuation of oversight but
asks no other relief from the Board. See parts 4, 8 and 10, below.




comments from the U.S. Department of Transportation (“DOT”), were filed by

governmental officials or bodies or nonprofit corporations affiliated with them.>

Interestingly, almost all of the commenters address only a single issue:
whether these annual exchanges of formal reports, comments and reply comments
should continue. The comments on that issue were in response to the Board’s
Decision No. 7, served June 11, 2002, which invited parties commenting in this
round of formal oversight to address whether the formal oversight process should
continue. The Board had also made it plain that commenters also “may address
all aspects of applicants’ progress in implementing the Conrail transaction” — the
usual subject of such comments in an annual formal oversight proceeding. /d. at 2.
Very few did.

The formal oversight process for the Conrail Transaction has consisted
of several steps, which have been followed each year. First, relatively lengthy
reports are filed by each of the two railroads and their parent companies which
acquired and divided the use of the Conrail assets between them. Those reports
have covered generally the implementation of the Conrail Transaction and cert.in
specific topics required by the Board.” Second, those reports are made the subject

of comments from the general public, which are generally filed within 45 days. To

. Cargill, Incorporated (“Cargill”), on August 5, 2002, sought leave to file
comments 19 days out of time. (CARG—4 and 5.) CSX will not reply at this time
to Cargill, having just received their comments, but will respond in due course.

?  See Decision No. 89 in Finance Dkt. No. 33388, served July 23, 1998
(“Decision No. 89”) at 20-21 (slip opinion), 3 S.T.B. 196, 217. We hereinafter
cite Decision No. 89 first to the slip opinion page and then to the page in 3 S.T.B.




assist the general public in making comments, the railroads must make available
on demand by those who have executed the appropriate protective order, 100%
waybill information for the 12-month period ending at approximately the time
the railroads’ reports are filed. Third, after the public comments are filed, reply
comments, generally by the railroads, but occasionally by others, are filed, with
about three weeks allotted for that. While generally not provided for, further
comments on the reply comments are often made, and the Board has been liberal in
permitting these extra comments to be filed and in considering and analyzing them.
Finally, the Board completes the process by issuing one or more decisions granting
or denying specific relief sought by commen: . and generally giving its views on
the matters discussed in the reports and the comments.

In 2000, the first year of the process, 32 parties filed comments, 20 of
them coming from shippers or freight railroads. Many of these sought specific
regulatory action by the Board in terms of conditions or otherwise. In 2001, the
number of commenters declined precipitously. Moreover, no party asked for the
waybill tapes from either railroad in the second or the current third round of
comments.

In the current round (apart from the expression o* concern by some

commenters that the formal oversight procedure should continue)* only one party

4 On the other hand, two commenters exg_ressed the view that it should be

discontinued; a third also recognized the difference between the Board’s five-year
retention of oversight jurisdiction and the particular exercise of that authority
through formal proceedings.




(Congressman Kucinich) has discussed in any concrete detail a matter in which

Board involvement was suggested to be part of a solut‘on.’

To CSX this reduced activity suggests that formal oversight reporting
has served its intended purpose and could be discontinued at this juncture. At
the beginning of the consummation phase, this reporting and the operational
monitoring afforded the interested public with timely and responsive data and
resolution processes. Now with sustained improvements to service and the
successful completion of so many of the implementation projects, it appears to
CSX that the public, the Board and the Applicants would best be served by the
elimination of this annual reporting mechanism.

In this regard, we note that the operational monitoring reporting
requirements, to which the Applicants were subjected starting with the Control
Date in August 1998 and further from the Split Date on June 1, 1999, was
terminated by the Board in a communication from the Director of the Office
of Compliance and Enforcement, issued and made public on June 17, 2002.

All of the commenters who oppose the suspension of the formal oversight
procedure seem to confuse the formal oversight procedure with the Board’s
retained oversight powers over the Conrail Transaction. The formal oversight
procedure is one, but hardly the only one, of the exercises, or potential exercises,

of the powers reserved by the Board in Decision No. 89, at 173-74; 3 S.T.B.

5 And in that one case, the only relief requested was for the Board to inquire
whether there was some eligibility for environmental mitigation in one community
based on recent circumstances. See part 7, below.




at 385. Given the misconceptions of the commentors, it is worthwhile to quote the
Board’s reservation of powers: “The Board expressly reserves jurisdiction over the
STB Finance Docket No. 33388 proceeding and all embraced proceedings in order

to implement the 5-year oversight condition imposed in this decision and, if

necessary, to impose additional conditions and/or to take other action if, an to the

extent, we determine it is necessary to impose additional conditions and/or to take
other action to address harms caused by the CSX/NS/CR transaction,” id.
at 173-74; 3 S.T.B. at 385. See also id. at 20-21; 3 S.T.B. at 217.

If the formal oversight procedure required by the Board for the past three
years is discontinued, the Board’s above-described powers will still remain in
full force and effect pursuant to their terms. These powers can be exercised by
the Board either on formal petition, on informal request to the Board, or on the
Board’s own motion. In almost all cases, this year’s commenters have brought
no specific requests before the Board. If commenters should have grievance: that
are appropriate for the Board to address, the Board can address those grievances
under the five-year reservation of jurisdiction. Nothing the commenters have
said justifies the continuation of the formal oversight proceedings as such The
commenters simply want the Board to continue to be available to address concerns
that may arise in the future. The Board can do that without the formal oversight
process.

In earlier cases where annual formal oversight proceedings have been
terminated, it has been the Board’s practice to fully retain jurisdiction. In 2001,

the Board terminated the requirement for annual formal oversight reports and




comments with respect to the Canadian National-Illinois Central transaction, but

made it plain that it was retaining its five-year jurisdiction and powers under other
merger conditions and the governing statute. The Board said, in its summary, tiat:

We are therefore [because there were no significant problems]
concluding our formal oversight process in the CN/IC merger
proceeding. We remain available, however, to enforce the conditions
we imposed on the merger, as needed. Thus, the conclusion of the
formal oversight process does not preclude any party from invoking
our continuing jurisdiction to address merger-related concerns arising
out of our conditions.

Canadian National Railway Company, et al. — Control — [llinois Central
Corporation, et al., Finance Docket No. 33556 (Sub-No. 4), Decision No. 4,
served December 27, 2001 at 1.

At greater length, the Board made the following observation:

Although we are concluding our formal oversight process for

the CN/IC merger, we continue to have authority to enforce the
conditions we imposed on the merger. Under 49 U.S.C. 11327, we
have continuing authority to enter supplemental orders and to modify
decisions entered in merger and control proceedings under 49 U.S.C.
11323, and the conclusion of the formal oversight process does not
preclude any party from invoking our jurisdiction to address any
merger-related concerns arising out of our conditions. See, e.g.,
Union Pacific Corp.— Control & Merger—Southern Pacific Rail
Corp., STB Finance Docket No. 32760 (Sub-No. 21), Decision No. 1
(STB served May 7, 1997), slip op. at 3 n.3; CN/IC Oversight,
Decision No. 3 (STB served Nov. 7, 2001), slip op. at 4 (“we have
authority independent of the formal oversight process to enforce or




revise merger conditions as warranted upon request or on our own
initiative.”). (Footnote omitted.) Id. at 4.5

The commenters who oppose termination of the formal oversight
proceedings ignore these basic distinctions between the reservation of authority

and a particular mode of exercising it noted by the Board.

* * * * *

We will discuss briefly the comments of the eleven commenters.

1. New YorkCi onomic Developinent Corporation (“NY o
(NYC-4). — NYCEDC states that it has continued its dialogue with both CSX and
NS concerning the implementation of the Conrail Transaction, notes that the
railroads serving the New York City and the East of the Hudson market are willing
to discuss service enhancements, and looks forward to continuing to work with the
railroads to achieve further enhancement. NYC-4 at 1-2. (Indeed, three CSX
filings to date have provided a history of enhancements of East of the Hudson
service following the Split Date. CSX-1 at 88-94, CSX-4 at 66-71 , CSX-9at 44.)

NYCEDC, however, then errs by claiming that if the formal annual
oversight is discontinued, there will be no forum left so that “a public agency or
shipper” could ask the Board “to step in” and address concerns ascociated with

the Transaction. NYC-4 at 2. For the reasons stated above, that is not so. The

A five-year oversight reservation of jurisdiction had been imposed in the
Decision authorizing the CN-IC transaction. Decision No. 37, Finance Docket
No. 33556, served May 25, 1999, Ordering Paragraph No. 1, at 36.

B




five-year retenticn of jurisdiction will remain in full force and effect and can be
called upon as appropriate by any concerned entity.

NYCEDC also expresses concern that either the termination of the

operational monitoring requirements, which occurred on June 17, 2002,” or the

proposed termination of the formal oversight procedure, might bring an end to the
survey of origination, destination and routing by motor carriers serving Northern
New Jersey and Massachusetts in conjunction with intermodal movements by rail,
popularly called the “George Washington Bridge Survey.” The Board ordered
that survey in Condition No. 22, Decision No. 89 at 177, 3 S.T.B. at 388, and
the background is found at Decision No. 89 at 81-82, 3 S.T.B. at 282. Under
Condition No. 22, the survey is performed on a quarterly basis. The survey
commenced on January 1, 1999, prior to the “split” and has continued thereafter.
The most recent report, filed July 26, 2002, covers the period of March through
May 2002.

Neither the termination of the operational monitoring nor the termination
of t.e formal oversight procedure would affect Condition No. 22,in CSX’s
view. The issue of how long the George Washington Bridge Survey is to last
is an entirely separate issue. Condition No. 22 does not prescribe any particular

termination date. Presumably the survey was not to continue forever. It clearly

7 See p. 4, above.




is limited at the outside to the five years of Board retention of jurisdiction,® but

how long it is to last presents a separate issue for the Board.

In CSX’s view, the Board should give attention to relieving the railroads’
burden of collecting the survey data. The survey is not used by the railroads in
their marketing or operational functions. According to NYCEDC (NYC-4 at 2-3),
the data is obtained from the railroads on a continuing basis for the use of
NYCEDC and other public zuthorities for planning purposes. The purpose of
Condition No. 22 was not, as we read it, to assist in transportation planning, but
to determine the extent to which the transaction would increase drayage over
the George Washington Bridge (as opposed to the Tappan Zee Bridge), thereby
possibly raising health issues {nainly as to the Bronx), as raised by Representative
Nadler and a group of his congressional colleagues: “The Nadler Delegation is
concerned about the impacts on air quality of additional drayage across the George
Washington Bridge.” Decision No. 89 at 81; 3 S.T.B. at 282. There was an issue
as to how much of an increase the Transaction would cause, and the study was
designed to resolve that issue. Decision No. 89 at 87-82,3 S.T.B. at 282.

The purpose of the survey has been fulfilled, with five months’ experience
prior to the Split Date and thirty-six months thereafter. As the Board knows, the
survey has not chown any adverse trends concerning its original purpose, and

no one has contended that any such trends have been shown.

®  “[TIhis matter will be specifically included in the S-year oversight condition
that we are imposing.” Dec) *on No. 89 at 82, 3 S.T.B. at 282.




NYCEDC now suggests a new purpose for the survey — transportation
pianning in the Greater New York area. While such planning is laudable, public
agencies like the Port Authority and NYCEDC are currently engaged in it and
perform or commission surveys pertinent to their planning needs. There is no

reason why the railroads should be conscripted for this purpose, and CSX suggests

that the time is ripe to relieve them of it.”

2.  American Chemistry Council (“ACC”) (ACC-3). — Here again,

the only relief requested is that the Board continue to have the annual formal
oversight procedures for the entirety of the five-year retained oversight period.
Like NYCEDC, ACC confuses the period of reservation of oversight authority (the
authority to add additional concitions to those imposed in Decision No. 89) with
the number of iterations of the annual formal report and comment oversight
procedure. ACC makes the point that the Applicants’ original proposal, based on
the NITL settlement, was for a three-year oversight retention period, but that the
Board instead imposed a five-year period of retained oversight authority. ACC-3
at 1-3. That certainly is the case; but, as CSX understands it, no one is proposing
to change the five-year retention of authority that the Board provided for in
Decision No. 89. The only proposal is to suspend the annual procedures of

reports, comments and reply comments, in the formal oversight proceedings.

?  NYCEDC ends with a brief statement that “[n]ot all” of the representations
that CSX and NS made on the record during the Conrail proceeding have been
honored. NYC-4 at 3. No specifics whatsoever are furnished, and accordingly,
CSX is not in a position to respond.




ACC, which should understand auite well the differenze between retained
jurisdiction and formal oversight proc *edings, seems unable to let go of the annual
exchange of comments. So eager is it to hold on that it grossly overstates the
implications of suspension of the annual procedures of reports, comments and

reply comments. ACC falls back on a series of “what ifs” as it urges the Board to

keep the annual reports. '° CSX appreciates the interest of shippers in the Shared

Assets Areas, and understands their concern over ongoing operations therc. But,
with respect, those concerns and interests do not justify keeping the annua! reports
from the two applicants and the rounds of comments and replies.

Decision No. 89 imposed numerous conditions on the Applicants that are
protective of the basic and fundamental structures of the Shared Assets Areas.
Among them are Condition No. 6, “No change or inodification shali 5e¢ made
in the terms and conditions approved in the authorized application without the
prior approval of the Board”; No. 19, “Applicants must adhere to all of the
representations they made during the course of this proceeding, whether or not
such representations are specifically referenced in this decision”; No. 20,
“Applicants must adhere to all of the terms of the NITL agreement, subject to the

modifications made in this decision”; and others. Terminating the annual formal

1 The only concrete change mentioned appears to be the transfer of Conrail
police furtions to CSX and NS, reported at NS-8 at 18-19. ACC finds no fault
with this -;arrangement of labor responsibilities; if in some unimaginable way this
action iniringed on the rights of ACC or its members, they would not be without
their remedies before the Board, whether annual reports were still being required
from the Applicants or not under the present subdocket.
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reports, comments and reply cominents procedure will suspend none of these basic

conditions. The conditions we have quoted are permanent unless modified by

the Board in an open formal procedure. Statutory provisions, such as 49 U.S.C.

§ 11323(a), also provide protection. It should go without saying that, were

CSX and NS to propose changes relating to the Shared Assets Areas that either
onflicted with a condition imposed on the transaction, or that rose to the level of

requiring Board approval under the governing statute, the two carriers would be

obligated to bring the matter to the Board’s attention and the legitimate interests

of shippers would be well protected.""

3. l'ort Authority of New York and New Jersey (“Port Authority”)

/NJ-3). — The Port Authority’s comments provide a brief history of the
activities of the Port Authority in the Conrail Transaction and in the present formal
oversight proceeding. NY/NJ-3 at 1-4. The comments review the conditions
sought by the Port Authority during the 1997-98 proceedings, which were accepted
by the Applicants, providing for information exchanges and consultation of various
sorts between the Applicants — CSX, NS and Conrail — and the Port Authority.
The Port Authority presents a brief history of the initial difficulties experienced in
the Transaction in the areas served by the Port Authority, despite the fact that the

Applicants “have labored mightily to improve service.” Id. at 4. Next. the Port

"' We also note that although the Board has lifted most of the operating report
obligations, it has continued reports on the Shared Assets Areas operations. See
the letter from the Director of the Office of Compliance and Enforcement referred
to at page 4, above.
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Authority expresses pleasure that “many of the service problems that initially
plagued the NJSAA (North Jersey Shared Assets Areas) have been resolved,”
although “[l]ocalized service problems still exist from time to time, and the carriers
remain woefully short of capital to make investments in the NJSAA.” Id. at 4.

The Port Authority briefly discusses its efforts to seek public sector funding to
provide additional infrastructure in the area, observing, however, that these efforts
have been hampered by the events of September 11,2001. Id. Pursuant to
arrangements agreed to by CSX and NS, the Port Authority states that it obtains
information from the carriers which may be useful in a revived effort to obtain
public funding. /d.

The Port Authority also questions whether annual formal oversight

proceedings should continue, describing the issue as “the need for continued
oversight.” Id. Again, this confuses a formal oversight proceeding with the
Board’s continued five-year retention of oversight authority over the Transaction,
and, indeed, its continuing powers to enforce the merger conditions. The Port
Authority proffers two reasons in support of continued annual oversight: In the
first place, it says that traffic volumes moving through the Port Authority on its
own “on-dock ExpressRail facility are reaching record levels on a regular basis,”
with, in one sample period, an increase of 27.8% over the corresponding period
in 2001. /d. at 4-5. Given present economic conditions, one would think that
such a statistic would indicate the success of the Conrail Transaction in bringing

competitive rail service to the North Jersey Area from two major railroads; but




without explanation, the Port Authority cites this as a reason for continued annual
formal oversight proceedings.

As its second reason, the Port Authority very briefly echoes ACC’s
comments, saying that “the Port Authority, and other parties, have heard persistent
rumors that the carriers might seek to fundamentally alter the nature of operations
within the NJSAA.” Id. at 5. The Port Authority gives no specifics. Its
comments, however, seem to argue that unless the Board continues the annual
formal oversight proceedings, the 12ilroads could make major changes in the
Shared Assets Area without Board consideration or approval. Our discussion
of ACC’s comments in part 2 above answered that assertion, pointing to the
continuing five-year oversight of the Board that will survive any termination of
the annual formal report and comment filings, the various permanen: conditions
imposed by the Board on the Transaction, and the statute administered by the
Board itself. The very arrangements for the sharing of information between the
two carriers and the Port Authority discussed in the Port Authority’s comments are,
as the comments indicate, in place, so the Port Authority would not <eem to be
dependent on an annual report to the STB to obtain pertinent information.'” The

Port Authority’s comments do not make a case for the continuation of the formal

12

the Port Authority standing to seek relief from the Board “during such time as the
Board maintains oversight following approval of the transaction.” CSX construes
this as applying to the five-year period, not to the period of existence of formal
oversight proceedings.

The Port Authority’s conditions, in tparagraph 5 (quoted at NY/NJ-3 at 3), give




oversight procedures, only for the retention of powers that in any event will be
retained.

4. Indianapolis Power & Light (“IPL”) (undesi . — IPL seeks
no relief from the Board, contenting itself with its efforts to overturn the Board’s
Decision No. 6, which IPL is pursuing in the United States Court of Appeals for
the District of Columbia Circuit.

IPL does support the Board’s suggestion that the formal oversight
procedures be terminated. CSX agrees, but not for the reasons given by IPL.

S.  State of Maryland (“Maryland”) (MD-4). — The State of
Maryland, through its Department of Transportation (“MDOT?”), suggests that the
Board continue the formal oversight proceeding for five years because not all the
representations made by CSX and NS to the State during the Conrail proceeding
have been fulfilled at present. MDOT does not, however, ask the Board to involve
itself in any particular matter, and reports that it “has continued to work with both
CSX and NS to achieve the benefits for the State” of the Conrail Transaction.

Our discussion of the distinction between retention of oversight jurisdiction and
continuation of the formal oversight proceeding is addressed above and need not
be repeated here.

With respect to CSX, MDOT addresses only one specific issue — MARC
service. MDOT acknowledges the “marked improvement” during the past year in

MARC service on the Camden Line, but complains of “a continuing intermittent

problem on the Brunswick line.” Although intermittent problems occur in any




st R Db 87 BN W g~

2

ongoing operation, CSX believes that overall it has improved the Brunswick
service and has addressed intermittent problems as they arise.

The “Brunswick” service includes MARC'’s service to Brunswick, MD,
Frederick, MD, and Martinsburg, WV. On-time performance for the Brunswick
service averaged 94% for the period January 1, 2002 through May 31, 2002.

The average for this period would have been even higher — 96% — but for one
day in May when bad weather caused significant delays on the line. CSX does not
believe that intermittent delays, caused largely by bad weather, provide any basis
for regulation by the Board. Contributing to the overall Brunswick service and
capacity picture is MARC’s new Frederick service (six trains per day which
operate on this line between Union Station and Point of Rocks, MD where the line
to Frederick connects). This new service, which commenced on December 17,
2001, has been very popular with Maryland residents. Also, service and safety will
benefit from the substantial capital improvement project presently underway on
the line, which is described in our June 3, 2002 submission.

CSX will continue to work with MDOT with respect to the ongoing
implementation of its 1997 settlement with the State, as well as with regard
to other transportation issues of interest to MDOT and CSX as they arise.

6.  City of Cleveland (“Cleveland”) (undesignated) . — The City
of Cleveland similarly requests that the Board continue the formal oversight
proceeding because, it asserts, CSX has not yet fulfilled its obligations to
Cleveland. CSX respectfully disagrees with both the general assertion that the

formal oversight proceeding is required to ensure the success of the ongoing

18




consultations between Cleveland and CSX, and with the specific complaints
regarding (1) CSX approval of the noise walls to be built by Cleveland and
(2) the details of the provision of train count data for the Short Line.

Concerning the noise walls, Cleveland claims (at 5) that CSX has “failed

to approve plans for noise walls that were delivered to CSXT in August 2000.”

In fact, the “plans” that were delivered by the City to CSX in August 2000 were
only preliminary plans, on which CSX did offer its comments. CSX first received
detailed noise wall plans in May 2001. CSX engineers promptly reviewed those
plans and commenced a series of written and verbal communications on the plans
with the City’s contractor. Revised plans, reflecting CSX’s concerns, were
forwarded by the City’s contractor to CSX in late December 2001. As reported to
the Board in. several CSX quarterly community status reports, CSX conditionally
approved these final designs subject to the completion of various agreements with
respect to the construction of the walls, described next.

Simultaneous with the review of the noise wall plans, the parties engaged in
negotiations with respect to a license agreement that would permit the construction
of the noise walls on CSX property and a warranty agreement that would extend to
CSX the benefits of warranties that the City would obtain from its contractor and
one of its suppliers. Both parties understood that completion of these agreements,
both of which raised numerous unique issues, was a necessary precondition to
construction of the noise walls. Those negotiations were successfully concluded

in June 2002. CSX submitted copies of these agreements executed by CSX to




Cleveland’s attorney on June 27, 2002. Cleveland executed the agreements on
July 25, 2002, and the agreements are accordingly now in effect.

During the course of discussion of the license and warranty agreements,
the City requested that CSX provide written approval of the City’s final noise wall
designs. CSX forwarded a draft of such an approval letter to the City’s attorney on
June 12, 2002. Following discussions with the City’s attorney, CSX revised that
written approval letter to meet the City’s concerns and a final, executed letter was
dispatched to the City on July 23, 2002. CSX believes that it has worked with the
City of Cleveland diligently and in good faith throughout this process. In any
event, CSX understands that the City is now ready to seek bids on a contract to
construct the noise walls. These negotiations have been successfully concluded
and there is no need for any intervention by the Board.

The City also contends (at 6) that it “determined that a much greater amount
of train traffic was occurring on the CSXT Short Line than CSXT had represented”
and that “CSXT agreed to provide Cleveland with train count data on an ongoing
basis” but has not yet done so. We do not believe that Cleveland’s discussion of
this issue offers a complete picture. The Lakeshore Line Study that CSX provided
to Cleveland in March 2001 demonstrated, with train count data, that CSX was
not in fact operating more trains on the Short Line than had been projected in
CSX’s operating plan filed in the Conrail transaction. Nonetheless, Cleveland
has requested that CSX provide additional Short Line train counts on a continuing
basis, information that the City acknowledges CSX is under no present obligation

to provide.
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CSX has offered voluntarily to conduct such train counts for a period of
time as part of an overall understanding on several matters. However, the City and
CSX have not reached agreement on an overall understanding, and the Citv has not
pursued this matter further with CSX in recent months. Should the City wish to
resume consultations on this matter, CSX remains prepared to discuss an
arrangement under which train count data would be provided.

Consistent with the Board’s policy favoring negotiated solutions, CSX fully
expects that this issue can be resolved through negotiation. CSX understands that
Cleveland may present specific issues to the Board for its resolution, whether or
not the formal oversight proceeding is continued, in the event that the parties
cannot resolve this issue through negotiation. This issue does not warrant the
continuation of the formal oversight process.

7. Congressman Dennis Kucinich (“Congressman”)

(undesignated). — Congressman Kucinich wrote to express his pleasure with
the efforts of CSX and NS in Bay Village, Rocky River, Lakewood, Olmsted
Falls, Olmsted Township and Berea, Ohio. With respect to Brooklyn, Ohio,
Congressman Kucinich reported that he had received complaints from residents
and elected officials regarding noise impacts to residences on one street in
Brooklyn. The Congressman asked the Board and CSX to work with his office
and the City of Brooklyn to determine whether these homes may be eligible for
noise mitigation under the criteria of the Final Environmental Impact Statement,

as approved in Decision No. 89.




The residents of Brooklyn have previously expressed their disappointment

to Congressman Kucinich that they were not eligible for noise mitigation under the

Board’s criteria, and CSX has previously worked with Congressman Kucinich’s
office to respond to this concern. CSX is not aware of any material change in
facts or circumstances during the past year. CSX is prepared to consult with
Congressman Kucinich’s office and to report to the Board on those consultations,
as it has done in the past, regarding these most recent communications from his
constituents in Brooklyn.

8. EDA-COG Joint Rail Authority (“SEDA”) (undesignated). —
These comments by a municipal authority in Pennsylvania interested in the
preservation of rail service in seven Pennsylvania counties address issues which
relate to NS rather than CSX, and CSX assumes that they will be discussed by NS
in its Reply Comments.

However, with respect to the issue of the continuation of formal oversight
proceedings, we note that the verified statement of Jeffery Stover, forming the
major portion of the SEDA comments, affirmatively “support[s] discontinuance
of further oversight reporting requirements for NS” [its only major connecting
railroad; SEDA has never commented on CSX]. See Stover V.S. at 2.

Mr. Stover’s statement indicates that, unlike many of the other commentors,
he appreciates the difference between suspending formal oversight reporting
and comment procedures and terminating the five-year reservation of authority.
See also the attached “Joint Statement of Shippers” at 3 (noting that conditions

remain in force “whether or not the formal oversight proceeding is continued”).

-20-




9. W ' “W. .
(undesignated). — W&LE has filed a brief letter as its comments and they simply
address an issue that W&LE has with NS to which we assume NS will make a

response. As to the continuation of formal oversight, W&LE recognizes the

uirterence between conducting a formal oversight procedure with response and
comments every year and the retention of oversight authority for the full five years,
that the Board effected in Decision No. 89. This distinction is discussed at length
in the Introduction to these Reply Comments. The number and nature of ongoing
issues that have been identfied is so small as not to justify the continuation of the
formal procedures.

10. PPGIn i ¢. (“‘PPG”) (undesignated). — PPG, through its

Manager of Logistics Services, has filed a brief comment. The comment states that
“PPG remains concerned about the future quality of its rail service” and asks that
the Board “continue its general oversight of the Conrail transaction over the initial
5-year period.” The concem is that if the economy expands, and with it the use
of rail service, there may be operational and service problems.

The comments, once again, appear to reflect the error made by other
commenters requesting that formal oversight proceedings continue, in that it
confuses the cessation of the formal procedures with a sort of abandonment of the
shippers by the Board. Nothing of the sort is under consideration, as we develop
above. The Board’s powers will be the same whether or not the Board suspends
the annual formal oversight procedures this year. Moreover, the PPG comments

appear to be in the area of operating oversight, and the letter from the Director of
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the Office of Compliance and Enforcement, made public on June 17, 2002, makes

plain that the Board is retaining its powers with respect to the monitoring of rail

operations.

11.  U.S. Department of Transportation (“DOT”) (DOT-5). — Except
for a discussion of safety, as to which the comments give a preview of the FRA’s
Fourth and Final Report, DOT reserves its comments until it has seen the
comments of other parties commenting in the July 17 round of comments (ie.,
the comments discussed above).

As to safety, the DOT says that its Fourth Report “will confirm that the
Applicants have successfully completed the safe integration of Conrail for all
practical purposes.” DOT-5 at 4. It is terminating its formal safety study of the
Transaction. /d. at 5. DOT mentions in passing some concerns over the level of
CSX and NS capital investments. There is little to be said in response except that
CSX believes that it is expending its available capital prudently, with its first
priority being the maintenance of a safe operating network. Railroading is an
industry with tremendous capital requirements, and it is clear that the long-term
future of the industry depends on the ability of every railroad, not just CSX and

NS, to achieve adequate revenue levels.

CONCLUSION

After three years of operations, the Conrail Transaction has clearly justified
the Board’s finding that the Transaction is in the public interest. No commenter

this year seeks any substantive action from the Board. While preserving its

2.
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five-year retention of authority — and all the permanent conditions the Board has

imposed — the Board should suspend the formal oversight annual rounds of report

and comment.
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The undersigned counsel for CSX Corporation and CSX Transportation, Inc.
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“Reply Comments of Applicants CSX Corporation and CSX Transponation, Inc.,
to Comments Made on Their Third Submission” were served on all parties of
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M o Washington, D.C. 20590
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August 7, 2002

Vemnon A. Williams, Secretary
Surface Transportation Board
Suite 700

1925 K Street, N.W.
Washington, D.C. 20423-0001

Re: Fin. Dkt. No. 33388 (Sub-No. 91)
Dear Secretary Williams:

Enclosed herewith are the original and ten copies of the Reply Comments of the United
States Department of Transportation in the above-referenced proceeding. Also enclosed
is a computer diskette of this document, saved in Word Perfect for Windows. I have also
included an additional copy of the Department’s comments that I request be date-stamped
and returned with the messer sr.

Sincerely,
Dale C. Andrews

Deputy Assistant General Counsel
for Litigation
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Before the
Surface Transportation Board
Washington, D.C.

CSX Corp. and CSX Transportation, Inc.,

Norfolk Southern Corp. and Norfolk Southern

Railway Co. -- Control and Operating Leases/ Fin. Dkt. No. 33388 (Sub- No. 91)
Agreements -- Conrail, Inc. and Consolidated

Rail Corp. (GENERAL OVERSIGHT)

Reply Comments of the
United States Department of Transportation

Introduct

The Surface Transportation Board (“STB” or “Board”) instituted this proceeding
to impiement the oversight condition it imposed in Finance Docket No. 33388, the
acquisition and division of Consolidated Rail Corporation (“Conrail”) by CSX
Transportation, Inc. (“CSX”) and the Norfolk Southern Railway Co. (“NS”) (collectively,
“Applicants”). Decision No. 1, served February 9, 2000. The proceeding focuses upon
“the progress of implementation” of the transaction, and the efficacy of the conditions
imposed by the Board. Id. at 1.

The United States Department of Transportation ("DOT" or "Department") in its
initial comments offered its views on the subject of safety. DOT-5 (filed July 17, 2002).
DOT there informed the Board that the Federal Railroad Administration was satisfied that
the Applicants had safely implemented this transaction, and that it would henceforth
oversee the safety of these carriers’ operations pursuant to its normal processes. Our

initial comments also indicated that, consistent with past practice, we would review the




submissions of interested parties before presenting more substantive comments on other
issues for the record. Id. The initial comments of other parties have overwhelmihgly
focused on the question of whether this oversight proceeding should continue through its
scheduled five year term or be ended early. Virtually all of these commenters have
reported some remaining commitments or conditions that they believe the Applicants
have yet to fulfill. They therefore urge the STB to continue its oversight. The

Department agrees that a modified form of continued oversigh is warranted.

The Record
The Applicants this yea. have submitted annual “progress reports” that, by and

large, present an optimistic picture of the implementation of this transaction and their

compliance with the conditions imposed by the Board. CSX indicates that its rail

network is operating “at or near record performance levels,” that it has significantly
enhanced safety, and that it is pursuing many commercial opportunities made possible by
the acquisition and division of Conrail. CSX-9 at 1, 4,56. CSX also states that the

STB’s conditions “have generally continued to work well” and that it has complied with
them “to the best of [its) ability.” Id. at 56.

NS, too, reports that its overall system enjoys improving performance metrics,
that it has undertaken many service enhancements and expansions, and that it remains
vigorous in the pursuit of safety. NS-8 at 5-9, 21. NS also asserts that it continues to
comply with the Board’s conditions, and that it has “diligently worked" to satisfy
environmental mitigation measures and the settlement agreements it has entered into. Id.

at 36, 46.
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Shippers, small railroads, and communities have also submitted initial comments.
There is a common thread that runs through most of them: that the Applicants have made
considerable progress, but that they have not completely fulfilled conditions imposed by
the Board, the terms of settlement agreements, anc other representations made during the
course of the proceeding. See, e.g., Comments of the City of Cleve'and at 4-7 (noise
mitigation project unfinished and route diversion study delayed); American Chemistry
Council at 2-5 (potential service and competitive problems arising in the Shared Asset
Area of New Jersey); Port Authority of New York and New Jersey (same); New York
City Economic Development Corporation at 2-3 (intermodal traffic reports still needed
and representations not all met); State of Maryland at 2 (terms of “letter agreement” not
satisfied); Comments of SEDA-COG Joint Rail Authority (expectations arising out of NS
commitments not met). ' All of these parties believe that continued oversight by the

Board is necessary to ensure the completion of obligations either undertaken by, or

imposed upon, the Applicants as a condition of approval. ?
Di ‘
It is perhaps possible that the Applicants in their rc 1y comments will be able to

demonstrate that they have indeed satisfied the conditions and representations noted by

these parties, or that they will expressly commit to fulfilling these as binding obligations,

'/ Joimgroupsofshippmmdmullnilmndowneno(fenvlriationonthiﬂhznn. Both groups express
aconcernthaluenlemememeredintohnyeubetmeSmdmothermucarrier(theNonhShore
RnikondComny)hincomiltemwiﬂmnlemoﬁmknwmcndonedbytthd. See Joint
Statement of Shippers and Joint Statement of Rail Line Owners.

*/ Indianapolis Power & Light (“IPL") believes the STB could dispense with the remainder of the
scheduledovenightperiodonlyiﬁtmnmcsiuwillinpeutocontimnetoenteruinchimbypmiu
that they have been adversely affected by this transaction. Comments of IPL.




or that the Board did not actually intend to require satisfaction of all these claims as
conditions for its approval of the transaction. But even were any of these to be the case,
the Department believes that the purposes of this proceeding and the record of continuing
concern compiled herein support a continuing modified oversight by the Board.

The Board does not impcse conditions on railroad consolidations lightly.
Conditions are only prescribed when they ameliorate or eliminate a transaction’s harmful
effects on the public interest, and when they satisfy other criteria as well. CSX Corp.. et
al. -- Control -- Conrail Inc., et al., 3 S.T.B. 196, 277-78 (1998) (“Conrail Decision”).
Some conditions are crafted by the Board itself; others arise out of settlement agreements
entered into between one or more merging carriers and other parties and adopted (with or

without modification) by the STB. The Board’s decision approving this transaction

references both types of conditions and other varieties as well, >

Once imposed, fulfillment of conditions, whatever their origin or nature, is
important, for it is only through compliance that a transaction warrants approval as being
“consistent with the public interest.” 49 U.S.C. § 11324(c). The Board’s underlying
decision in this case acknowledges as much by requiring the Applicants tc adhere to a
host of conditions, settlement agreements, and representations. For example, the STB
directed the Applicants to “comply with all of the conditions imposed in this decision,

whether or not such conditions are specifically referenced” in the ordering paragraphs.

| Seemmnz.ﬂ-ﬁ(dimmingmagreemtbetweentlnApplicmnndtheNstioml
Industrial Transportation League) and at 357, 520 (Appendix K), 607 (Appendix Q, Condition 51) (noting
settlement agreements between the Applicants and various communities). Particularly in the environmental
mm,memmmhmmmgedpﬁvmumemcmumembdeuwcmdiﬁm
specified in the Environmental Impact Statement. Id. at 357,
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Conrail Decision at 387, ordering paragraph 16. * The Applicants must also “adhere to
all of the representations they made during the course of this proceeding, whether or not
such representations are specifically referenced in this decision.” Id. at 388, ordering
paragraph 20. ° In addition, the Applicants must satisfy the terms of specific settlement
agreements with listed parties. Id. at 388-89, ordering paragraphs 20, 21, 32, and 607-08
(Appendix Q, Condition 51).

Conditions, settlements, and representations embraced within these provisions are
thus clearly imbued with the public interest. As such, it is only proper that the Board
continue to exercise its authority to ensure that they are satisfied. The Department
believes that the task now before the Board is to identify the extent to which the claims
made by the above-named parties come within the contemplation of its decision in this
case. We also note that even arrangements entered into between the Applicants and other
parties that do not rise to this level and that affect only private interests may nonetheles:
represent an enforceable bargain. In such cases private contract law provides the
appropriate recourse.

This record also supports a continuation of some form of oversight. The oﬁmight
condition was established, inter alia, to monitor the “workings” of the Board’s conditions
and the Applicants’ “adherence to the various representations that they have made on the
record.” Conrail Decision at 365-66. Conditions that remain unfulfilled suggest the
possibility of continuing harm to the public interest. The STB also deemed the

‘/Themvﬁomnulcondiﬁmhwludebommoumﬁedbymesmlndwmgoﬁnwdbyh
Applicants. Conrail Decision, Appendix Q, Condition 51.

y mmmmmwiwmehuMcmgmmemﬂMnd
capital improvements in the region of Buffalo, New York. 1d. at 388-89, ordering paragraphs 26, 35.
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public benefit” of this transaction. Id. at 333. Finally, the Board confirmed that it would

beuldreu“unforeseenhmcausedbytheumacﬁon”thatwmbroughttoiu
attention during the oversight period. ® Id. at 365.

But there is iess justification to continue the very broad oversight fashioned four
years ago. Now, more than three years after the actual division of Conrail by the
Applicants, even the parties registering some concern agree that CSX and NS have made
very substantial progress in implementing the conditions attached to this most complex of
transac ions.

The Department accordingly proposes that the Applicants be relieved of the
necessity to continue to prepare comprehensive progress reports on an annual basis.

DOT recommends instead that CSX and NS continue to submit reports tailored to any of
the specific claims raised in this record that the Board determines must be satisfied. We
also suggest that the STB inquire into changes in the competitive status between the
Applicants in the Shared Asset Areas of New Jersey, and clarify that during the n=xt two
years “unforeseen harms” may be brought to its attention for possible remedial action. In
this fashion the very valid purposes of this proceeding may be served without

unnecessarily burdening the Applicants.

“/ For example, for the first time of which DOT is aware, it is possible that another community (Brooklyn,
Ohio) may qualify formitiptionmeuumbecmseofmmthmmﬁcipmdnﬂmfﬁc. See Comments
of Congressman Dennis J. Cucinich,




Conclusion

The Applicants have clearly completed a great many of the steps and conditions
necessary to a successful implementation of their transaction. Just as clearly, however, it
is apparent that some issues remain outstanding. The Board should determine whether,
and to what extent, CSX and NS have complied with all the conditions imposed on their
transaction, and take appropriate steps to ensure that unfulfilled conditious are sat.sfied.
The STB should also inquire into changes in the competitive status between the
Applicants in the Shared Asset Areas of New Jersey. Finally, the Department urges the
Board to indicate its willingness to entertain claims of unforeseen harms arising from this
transaction. Tailored to this more narrow focus, DOT recommends that the oversight

proceeding continue.

Respectfully submitted @

KIRK K. VAN TINE
General Counsel

August 7, 2002
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CERTIFICATE OF SERVICE

lherebycettifythutonthudﬂelcausedacopyofthekeplyCommenuofﬂ:e United
States Department of Transportation in STB Finance Docket No. 33388 (Sub-No. 91) to
be served by first class mail, post. ge prepaid, upon Applicants and all parties filing Ini.ial
Comments in this proceeding.

C @Z_iw

August 7, 2002
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August 5, 2002

By Hand

The Honorable Vernon A. Williams
Secretary

Surface Transportation Board

1925 K Street, N.W.

Washington, D.C. 20423-0001

RE: STB Finance Docket No. 33388(Sub-No. 91)
CSX Corporation and CSX Transportation, Inc.
Norfolk Southern Corporation and Norfolk Southern Railway Company
- Control and Operating Leases/Agreements-

Conrail Inc. and Consolidated Rail Corporation (General Oversight)

Dear Secretary Williams: 99 5 98 oA
’

Enclosed please find an original and twenty (25) copies of The Motion to File Comments Out of
Time, Comments of Cargill, Incorporated, Verified Statement of Paul Hammes and an Exhibit 1
to be filed in thefabove-referenced docket. N —

b oSG/

o780
Also, enclosed is one additional copy of each pleading for stamp and return. Kindly date-stamp
the additional copy for return to this office by messenger.

If you have any questions, please do not hesitate to call. My direct dial number is (202) 263-
4107.

Sincerely,

S S ool

Attorney for Gargill, Incorporated

Mr. Jeffrey Johnson ENTERED
Mr. Ron Hunter Office of Proceedings

AUG 06 20p2

Publie Rotor

THOMPSON HINE ttp 1920 N Street, NNW. www. ThompsonHine.com
ATTORNEYS AT LAw Suite 800 Phone 202.331.8800
Washington. D.C. 20036-1600  Fax 202.331.8330
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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO. 33388 (SUB-NO. 91)
AosG582

CSX CORPORATION AND CSX TRANSPORTATION, INC.,
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY
— CONTROL AND OPERATING LEASES/AGREEMENTS —
CONRALIL INC. AND CONSOLIDATED RAIL CORPORATION

[GENERAL OVERSIGHT]

MOTION TO FILE COMMENTS OUT OF TIME

Cargill, Incorporated (“Cargill”) hereby submits this “Motion to File Comments Out of
Time” in the above-captioned proceeding. Contemporaneous with this Motion, Cargill has
submitted its Comments and the Verified Statement of Paul Hammes. In Decision No. 6, served
on December 13, 2001, the Board ordered CSX and NS tn file progress reports in this third
annual oversight proceeding by June 3, 2002; directed interested parties to submit comments by
July 17, 2002; and directed CSX and NS to file Replies by August 7, 2002. Thus, Cargill’s

Comments were due on July 17, 2002 pursuant to that Decision.

Cargill desires to file Comments regarding its soybean processing and refining facility,
located in Sidney, Ohio. CSX and NS designated Sidney as a 2-to-1 point in their merger
application and listed Cargill as a 2-to-1 shipper. Cargill is concerned that recent developments
involving the fees charged by CSX to NS to preserve two carrier access at Sidney are

inconsistent with the merger decision and do not adequately protecting Cargill’s shipments of

agricultural products from Sidney to NS-served destinations.
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Cargill was first alerted to this potential issue in a July 12, 2002 teleconference with NS,

during which NS expressed some concerns about the future economic viability of the existing
interchange operations with CSX. These concerns toox greater shape on July 18, 2002 when NS
publicly announced a rate increase on soybean meal shipments of $450 per car in railroad-owned
cars and $480 per car in private cars. This rate increase was published one day after comments
were due in this proceeding, which thus precluded Cargill from submitting timely comments

under the procedural schedule in Decision No. 6.

Cargill’s comments relate to on-going direct harm caused by the loss of two carrier
competition as a consequence of the Conrail merger transaction. The remedies adopted by CSX
and NS to protect 2-to-1 shippers are now being thwarted only three years after the split date.
Due to the important issue raised by Cargill’s comments and the very recent revelation of the
facts giving rise to this issue, Cargill has demonstrated just cause for accepting its late-filed

comments.

WHEREFORE, Cargill respectfully requests the Board to accept for filing in this

proceeding both its Comments and the Verified Statement of Paul Hammes.

Respectfylly submitted,

Jeffrey O. Moreno

THOMPSON HINE LLP

1920 N Street, N.W., Suite 800
Washington, D.C. 20036
(202) 331-8800

Attorneys for Cargill, Incorporated
August 5, 2002




CERTIFICATE OF SERVICE

I, Pamela D. Plummer, a secretary at the law firm of Thompson Hine LLP, do
hereby certify that on this 5 day of August, 2002, a copy of the foregoing Motion to File
Comments Out Of Time, was served by first-class mail, postage prepaid, or more
expedited method to the following:

Henry D. Light *Richard A. Allen

James A. Squires Scott M. Zimmerman

George A. Aspatore ZUCKERT, SCOUTT & RASENBERGER, LLP
Greg E. Summy 888 Seventeenth Street, N.W.

John V. Edwards Suite 700

NORFOLK SOUTHERN CORPORATION Washington, D.C. 20006

Three Commercial Place (202) 298-8660

Norfolk, Virginia 23510-2191

(757) 629-2838

*Constance A. Sadler
SIDLEY AUSTIN BROWN & WOOD
1501 K Street, N.W.
Washington, D.C. 200005
(202) 736-8000
Attorneys for Norfolk Southern Corporation
and Norfolk Southern Railway Company

Of Counsel: *Dennis G. Lyons
Mary Gabrielle Sprague
Mark G. Aron Sharon L. Taylor
Peter J. Shudtz ARNOLD & PORTER
CSX CORPORATION 555 Twelfth Street, N.W.
One James Center Washington, D.C. 20004-1202
901 East Cary Street (202) 942-5000
Richmond, VA 23219

Paul R. Hitchcock *Samuel M. Sipe, Jr.
Nicholas S. Yovanovic David H. Coburn

CSX TRANSPORTATION, INC.

500 Water Street
Jacksonville, FL 32202

Carolyn D. Clayton
STEPTOE & JOHNSON LLP
1330 Connecticut Avenue, N.W,

Washington, D.C. 20036-1795
Counsel for Applicants

CSX Corporation and
CSX Transportation, Inc.

Painela D. Plummer
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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO. 33388 (SUB-NO. 91)

FosIBe
CSX CORPORATION AND CSX TRANSPORTATION, INC.,
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY
— CONTROL AND OPERATING LEASES/AGREEMENTS —
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION

[GENERAL OVERSIGHT]

COMMENTS OF CARGILL, INCORPORATED

Cargill, Incorporated (“Cargill”) hereby submits these Comments in the above-captioned
proceeding. As part of its Comments, Cargill also submits the attached Verified Statement of
Paul Hammes, the Assistant Vice President of Cargill AgHorizon’s United States {“Hammes
V.8.”). Because Decision No. 6, served December 13,2001, directed interested parties to submit
comments by July 18, 2002, Cargill has submitted a “Motion to File Comments Out of Time”
contemporaneous with these Comments. Cargill is concerned that recent developments
involving the fees charged by CSX to NS to preserve two-carrier access at Sidney are
inconsistent with the merger decision by not adequately protecting Cargill’s shipments of
agricultural products from Sidney, Ohio to NS-served destinations. Such actions will negate the
protections that both carriers assured Cargill, as a 2-to-1 shipper at Sidney, and would preserve

two-carrier competition post-merger.

Cargill operates a soybean processing and refining facility at Siuney, Ohio. Hammes

V.S. at 1. Prior to the acquisition and division of Conrail by and between CSX and NS, Cargill’s




CARG-5

facility was located near the intersection of a Conrail east-west line and a CSX north-south line.

Id. Conrail served the facility directly, and CSX had access via a reciprocal switch for a charge
of $205 per car. Id. As part of the Conrail transaction, CSX acquired the Conrai! line, thus

becoming the only carrier serving Sidney, Ohio.

CSX and NS designated Sidney a 2-to-1 point in their merger application and listed
Cargill as a 2-to-1 shipper. See Verified Statement of James W. McClellan, CSX/NS-18, Vol. 1
at 546 and 549. In order to preserve two carrier competition at Sidney, they entered into a
trackage rights agreement and a switching agreement to give NS access to Sidney shippers over
approximately 33 miles of CSX track extending north from Sidney to Lima, Ohio. See CSX/NS-
25, Vol. 8B, at 543-50; CSX/NS-25, Vol. 8C, at 616-?" respectively. After the division of
Conrail, however, CSX and NS concluded that these agreements did not establish a convenient
interchange at Sidney. Therefore, a new interchange was estalished at Marion, Ohio,
approximately 60 miles east of Sidney on the former Corrail line. Hammes V.S. at 2. Since the
merger, Cargill has accessed NS under the agreement establishing the Marion interchange, at

rates that Cargill believes were competitive to those offered by Conrail pre-merger. 1d.

Cargill only recently learned that the interchange fee charged by CSX to NS was an
initial price that was subject to retroactive adjustment once the railroads completed an actual cost
analysis. Id. Although that analysis was to have been completeC shortly after the merger, it was
not completed until a month ago. Id. The initial fee was based on an estimated cost of $200 per
car, but the recently completed analysis attributc: a cost of over $600 per car. Id. That cost is
adjusted annually by the RCAF-U. Id. As a consequence of this increase, NS has announced a

rate increase of $450 per railroad owned car and $480 per private car on soybean meal from
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CARG-5

Sidney, eifective October 1, 2002. 1d. at 3, Exhibit 1. This rate increase was announced the very

day after comments were due in this oversight proceeding.

CSX’s costs are based upon an interchange operation that leaves Cargill in a worse
position than it was under Conrail. Before Cargill’s shipments move 60 miles east to Marion,
Ohio, CSX hauls the shipments nearly 100 miles west to Anderson and Indianapolis, Indiana for
classification. Id. at 2. Then the shipments retrace their path 100 miles east back to Sidney and
then beyond to Marion for interchange with NS. Id. By contrast, with Conrail, Cargill had

access to a second carrier via a short reciprocal switch at Sidney. Id. at 3.

It is not enough for CSX simply to preserve two-carrier access at Sidney. Such access
should be on an economic basis that is at least comparable to the service provided by the
dicplaced carrier. Cargill should not have to pay the cost of a 200-mile round-trip haul that CSX

requires for its own convenience, particularly when that journey was not necessary to access a

second carrier when Cargill was served by Conrail.

Cargill also appears to be worse off than it would be under the original trackage rights
and switching agreements that CSX and NS entered into for the protection of 2-to-1 shippers.
The trackage rights agreement charged NS 29¢ per car-mile over a 33 mile route, which would
be less than $20 per car on a round-trip haul. CSX/NS-25, Vol. 8B at 544. Although the
switching charge is not enumerated in the switching agreement, it would be difficult for CSX to
Justify a charge greater than the $205 reciprocal switch charge that Conrail assessed Cargill pre-
merger. CSX/NS-25, Vol. 8C at 620. Even considering annual adjustments to the original
trackage rights and switching fees, the per car charge for access to NS should be far below the

$600 cost used by CSX to calculate its interchange fee to NS. The NS interchange was moved to

1
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CARG-5

Marion, Ohio for the railrrads’ operating convenience and NS represented to Cargill that the cost
of switching Cargill’s Sidney facility would be no greater than it had been under Conrail.
Hammes V.S. at 2. Cargi!l should not have to pay a rate that reflects costs that are greater than
those that would have been incurred under the agreements that CSX and NS presented as part of

their merger application.

Ironically, Cargill, an acknowledged 2-tol shipper, also is worse off than shippers who
are protected by the Settlement Agreement between CSX/NS and The National Industrial
Transportation League (“NITL Agreement”). Section IIL.C. of the NITL Agreement required NS
and CSX to keep open most Conrail reciprocal switch locations for ten years and capped the
reciprocal switch charges between CSX and NS at $250 per car for a period of five years.
CSX/NS-176, Vol. 1, at 773. But, those provisions do not apply to points where NS and CSX
had entered into agreements intended to address 2-to-1 points. Id. As a consequence, the cap

may not protect Cargill because Sidney, Ohio was a 2-to-1 point and CSX/NS had entered into

trackage rights and switching agreements to address the situation.’ Therefore, Cargill’s rate to
access a second carrier, NS, will soon be more than double the reciprocal switch charge under

the NITL Agreement and three times the reciprocal switch charge it paid to Conrail.

The recently announced NS rate increases for soybean meal from Sidney will cause
Cargill substantial competitive harm. Pre-merger, most of Cargill’s customers were on Conrail
lines in Pennsylvania and New York. Hammes V.S. at 1, note 1. Asa result, most rail moves

were in single line service via Conrail. However, on those movements to non-Conrail

' Since the trackage rights and switching agreements in the merger application were never implemented at Sidney,
and the Marion interchange agreement was net part of the merger application that was subject to public review and
comment, Cargill indeed may be protected by the NITL Agreement, in which case CSX must provide reciprocal
switching to Cargill at Sidney pursuant to the rates in that Agreement.

4
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destinations, Cargill could access CSX via reciprocal switch for only $205 per car. Id. at 1.

Most of Cargill’s former Conrail direct customers are on lines acquired by NS in the merger. 1d.,
note 1. Although Cargill was to have had access to NS via switching at Sidney, the relocation of
the interchange to Marion, 60 miles to the east, along with the preceding 200 mile round trip
move west on CSX before heading to Marion, effectively has converted those single line moves

to two carrier movements, for which CSX now seeks to charge an additional $450 per car. Id. at

3.

The resulting rate increases by NS, which pass through CSX’s costs to Cargill, will
render Cargill non-competitive in the soybean meal market to NS destinations. Cargill expects
NS to announce similar rate increases for other agricultural products from Sidney in the near
future that will cause Cargill additional competitive harm. Cargill, therefore, is not in the same,
or even a similar, competitive position under CSX as it was under Conrail. The safeguards

proposed by NS and CSX in their merger application are not protecting Cargill, nor >ve the

conditions imposed by the Board. Cargill asks the Board to take note of these facts and to take
sufficient oversight action to ensure that Cargill is protected as a 2-to-1 shipper in the Conrail

merger.

Respectfully submitted,

o,
Jeffrey O. Moreno
THOMPSON HINE LLP
1920 N Street, N.W., Suite 890

Washington, D.C. 20036
(202) 331-8800

Attorneys for Cargill, Incorporated
August 5, 2002
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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO. 33388 (SUB-NO. 91)

o558 [

CSX CORPORATION AND CSX TRANSPORTATION, INC.,
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY
-— CONTROL AND OPERATING LEASES/AGREEMENTS —
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION .
Office of Proceedings

AUS 06 2002
Public Rosord

[GENERAL OVERSIGHT)]

Verified Statement of Paul Hammes

My name is Paul Hammes and I am the Assistant Vice President, Cargill AgHorizon’s
United States, of Cargill, Incorporated (“Cargill”’). I am submitting this Verified Statement in

support of Cargill’s Comments in the above-captioned proceeding.

Cargill operates a soybean processing and refining plant at Sidney, Ohio, which was a
designated 2-to-1 point by CSX and Norfolk Southern (“Applicants”) in the Conrail Merger
Application. Prior to the merger, Cargill was rail-served directly by Conrail along its east-west
line running between Indianapolis, Indiana and Cleveland, Ohio. CSX also operated a nearby
north-south line running between Cincinnati and Toledo, Ohio. Cargill had access to CSX at
Sidney via a reciprocal switch for a charge of $205 per car. As a result of the merger, CSX

acquired the Conrail line, thus becoming the only carrier serving Sidney.'

' Prior 1o the merger, most of Cargill’s soybean meal also moved in single-line hauls via
Conrail to Conrail destinations in Pennsylvania and New York. As a result of the merger,
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In order to preserve two carrier access at Sidney, CSX entered into a trackage rights

agreement and a switching agreement that gave NS access to Sidney shippers over

approximately 33 miles of CSX track extending north from Sidney to Lima, Ohio. However,
because these trackage rights did not provide convenient interchange capability at Sidney, CSX
and NS subsequently determined that a better interchange would be at Marion, Ohio, on the
former Conrail line approximately 60 miles east of Sidney. At that time, both Walt Trollinger
and Tom Lindsey of NS, gave Cargill verbal commitments that the costs of switching Cargill’s
Sidney facility would be no greater than they had been under Conrail. Since the merger, Cargill
has accessed NS via the Marion interchange at rates that were competitive with Conrail’s pre-

merger rates.

I recently learned that the interchange fees charged by CSX to NS were initial prices that
were subject to retroactive adjustment once the railroads completed an actual cost analysis.
Although that analysis was supposed to have been completed shortly after the merger, NS has
informed me that it was not completed until a month ago. The costs attributed to Sidney in the
initial fee totaled approximately $200 per car, but the analysis attributed costs over $600 per car
and adjusted those costs by the RCAF-U, thereafter. It appears that CSX’s costs, however, are
based upon hauling Cargill’s shipments West nearly 100 miles or more to Anderson and
Indiana)olis, Indiana for classification, before they return east back to Marion, Ohio for

interchange with NS, p-..sing Sidney en route.

however, Norfolk Southern acquired most of the Conrail lines serving the destinations. Thus, in
addition to being a 2-to-1 location, Cargill’s Sidney moves also effectively became 1-to-2 carrier
hauls.




On July 12, 2002, Pat Simonic of NS telephoned me with concems about the Marion

interchange. NS had been accruing internal charges on Cargill’s moves at a much lower cost
than the recently revised costs that exceed $600 per car. Since NS cannot afford to absorb the
difference between those costs and the initial rate, NS will now include that difference in
Cargill’ s rates from S.dney to NS destinations. This was confirmed on July 18, 2002 when NS
publicly announced a rate increase on soybean meal from Sidney, effective October 1, 2002, of
$450 per railroad owned car and $480 per private car. See Exhibit 1, attached hereto. I have
every reason to believe that this raite increase on soybean meal will be followed very soon by

similar increases i.. NS’ rail rates for other agricultural commodities from Sidney.

This rate increase for Sidney will render Cargill non-competitive in the soybean meal
market for NS destinations. Similar rate increases on other agricultural commodities will have
the same effect. Cargill is not in a comparable competitive position with CSX as it was under
Conrail. Under Conrail, Cargill had access to two carriers via a short reciprocal switch at a rate
of only $205 per car. In addition, Cargill had single line service to most of its soybean meal
customers. Beginning October 1, 2002, Cargill can only reach most of its customers on a NS
direct haul that includes CSX interchange costs hat are $450 per car greater. This is a major
harm to Cargill that is attributable directly to the Conrail merger transaction and, more
importantly, to the failure of CSX and NS to adhere to the very agreements that were intended to

protect Cargill as a 2-to-1 shipper at Sidney and were approved by the Board for that purpose.
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Verification

1, Paul Hammes, verify under penalty of perjury, under the laws of the United States, that
the foregoing is true and correct. Further, I certify that I am qualified and authorized to file this
d
Verified Statement. Executed on this 2~ day of August, 2002
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Thursday, July 18, 2002 1:22 PM
NS Announce Soybean Meal increase

Norfolk Southern announces that it will take an increase on soybean meal
rates as follows, effective October 1, 2002:

Commodity: Soybean meal, huils & hull pellets (STCCs 20-923-14, =16 & -17)
Rate Authorities: NSRQ 4975, NSRQ 52162, NSRQ 53246 & NSRQ 53430

Increase Amount: $30 per car on private cars only for all origins except
Sidney, OH. For Sidney, OH, the increase will be $450 per car on railroad
cars and $480 per car on private cars.

Other Changes: Rate are spread from crigin to origin using Ft. Wayne or
Bellevue, OH, as a base. Due to 2 calculating ercror the last time NSRQ 4575
and NSRQ 54236 were issued, the rates need to be readjusted back to the
standard spreads. This should result in 2 minimal rate difference.

1f you have any questions or comments, please call (540) 985-6028 cr e-mail
Tami Alexander.

Thank you for your continued patronage,
Tami Alexander

Product Manager

Norfolk Scuthern Corp.

»x TOTAL PAGE.Q2 »x
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CERTIFICATE OF SERVICE

I, Pamela D. Plummer, a secretary at the law firra of Thompson Hine LLP, do
hereby certify that on this 5" day of August, 2002, a copy of the Comments of Cargill,
Incorporated, Verified Staten.ent of Paul Hammes -nd an Exhibit 1 was served by first-
class mail, postage prepa‘d, or more expedited method to the foliowing;:

*Richard A. Allen

Scott M. Zimmerman

ZUCKERT, SCOUTT & RASENBERGER, LLP
888 Seventeenth Street, N.W.

Suite 700

Washington, D.C. 20006

(202) 298-8660

Henry D. Light

James A. Squires

George A. Aspatore

Greg E. Summy

John V. Edwards

NORFOLK SOUTHERN CORPORATION
Three Commercial Place

Norfolk, Virginia 23510-2191

(757) 629-2838

*Constance A. Sadler
SIDLEY AUSTIN BROWN & WOOD
1501 K Street, N.W.,
Washington, D.C. 200005
(202) 736-8000
Attorneys for Norfolk Southern Corporation
and Norfolk Southern Railway Company

Of Counsel:

Mark G. Aron

Peter J. Shudtz

CSX CORPORATION
One James Center

901 East Cary Street
Richmond, VA 23219

Paul R. Hitchcock
Nicholas S. Yovanovic

CSX TRANSPORTATION, INC.

500 Water Street
Jacksonville, FL 32202

*Dennis G. Lyons

Mary Gabrielle Sprague
Sharon L. Taylor

ARNOLD & PORTER

555 Twelfth Street, N.W.
Washington, D.C. 20004-1202
(202) 942-5000

*Samuel M. Sipe, Jr.

David H. Coburn

Carolyn D. Clayton

STEPTOE & JOHNSON LLP
1330 Connecticut Avenue, N.W.,
Washington, D.C. 20036-1795

Counsel for Applicants
CSX Corporation and
CSX Transportation, Inc.

O (e

Pamela D. Plinmmer
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’B—lOMPSON BRUSSELS CINCINNATI CLEVELAND COLUMBUS DAYTON WASHINGTON. D.C.

August 5, 2002

By Hand

‘vhe Honorable Vernon A. Williams
Secretary

Surface Transportation Board

1925 K Street, N.W.

Washington, D.C. 20423-0001

RE: STB Finance Docket No. 33388(Sub-No. 91)
CSX Corporation and CSX Transportation, Inc.
Norfolk Southern Corporation and Norfolk Southern Railway Company
- Control and Operating Leases/Agreements-
onrail Inc. and Consolidated Rail Corporation (General ersight)

Dear Secretary Williams: 2 - & 98 Z
¢

Enclosed please find an original and twenty (25) copies of The Motion to File Comments Out Of
Time, Comments of Cargill, Incorporated, Verified Statement of Paul Hammes and an Exhibit 1
to be filed in thckbove-referenced docket. N -

Qo9 S0 oSG/
Also, enclosed is one additional copy of each pleading for stamp and return, Kindly date-stamp
the additional copy for return to this office by messenger.

If you have any questions, please do not hesitate to call. My direct dial number is (202) 263-
4107.

Sincerely,

S Towrepel

Attorney for Gargill, Incorporated

cc:  Mr. Jeffrey Johnson ENTERED
Mr. Ron Hunter Office of Proceedings

AUG 0 6 2002
MP@'R’&M

THOMPSON HINE wip 1920 N Street, N.W. www. ThompsonHine.com
ATTOR: 'S AT LAw Suite 800 Phone 202.331.8800
Washington, D.C. 20036-1600  Fax 202.331.8330

B e Bl et 5 BRE 4

N i, Pt b o e 4 i, & S G S5 e o sl




A T TR IR

L R e L Lk

R R R TIIRFLSE o .'.v«.A.Tf._..,,;_ﬁ.__,-‘__,-, i p g e

BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO. 33388 (SUB-NO. °1)
o582

CSX CORPORATION AND CSX TRANSPORTATION, INC.,
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY
— CONTROL AND OPERATING LEASES/AGREEMENTS —
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION

[GENERAL OVERSIGHT]

MOTION TO FILE COMMENTS OUT OF TIME

Cargill, Incorporated (“Cargill”) hereby submits this “Motion to File Comments Out of
Time” in the above-captioned proceeding. Contemporaneous with this Motion, Cargill has
submitted its Comments and the Verified Statement of Paul Hammes. In Decision No. 6, served
on December 13, 2001, the Board ordered CSX and NS to file progress “eports in this third

annual oversight proceeding by June 3, 2002; directed i.. =+ sted parties to submit comments by

July 17, 2002; and directed CSX and NS to file Replies by August 7, 2002. Thus, Cargill’s

Comments were due on July 17, 2002 pursuant to that Decision.

Cargill desires to file Comments regarding its soybean processing and refining facility,
located in Sidney, Ohio. CSX and NS designated Sidney as a 2-to-1 point in their merger
application and listed Cargill as a 2-to-1 shipper. Cargill is concerned that recent developments
involving the fees charged by CSX to NS to preserve two carrier access at Sidney are
inconsistent with the merger decision and do not adequately protecting Cargill’s shipments of

agricultural products from Sidney to NS-served destinations.




L, g g . B Ao B . 1 > n e a -. ey L

L : by 3" -~

7 g g ST

Cargill was first alerted to this ;;otential issue in a July 12, 2002 teleconference with NS,
during which NS exressed some concerns about the future economic viability of the existing
interchange operations with CSX. These concemns toc k greater shape on July 18, 2002 when NS
publicly announced a rate increase on soybean meal shipments of $450 per car in railroad-owned
cars and $480 per car in private cars. This rate increase was published one day after commeats
were due in this proceeding, which thus precluded Cargill from submitting timely comments

under the procedural schedule in Decision No. 6.

Cargill’s comments relate to on-going direct harm caused by the loss of two carrier
competition as a consequence of the Conrail merger transaction. The remedies adopted by CSX
and NS to protect 2-to-1 shippers are now being thwarted only three years after the split date.
Due to the important issue raised by Cargill’s comments and the very recent revelation of the
facts giving rise to this issue, Cargill has demonstrated just cause for accepting its late-filad

comments.

WHEREFORE, Cargill respectfully requests the Board to accept for filing in this

proceeding both its Comments and the Verified Statement of Paul Hammes.

Respectfylly submitted,

e

Jeffrey O. Moreno

THOMPSON HINE LLP

1920 N Street, N.W., Suite 800
Washington, D.C. 20035
(202) 331-8800

Attorneys for Cargill, Incorporated
August 5, 2002
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CERTIFICATE OF SERVICE

I, Pamela D. Plummer, a secretary at the law firm of Thompson Hine LLP, do
hereby certify that on this 5" day of August, 2002, a copy of the foregoing Motion to File
Comments Out Of Time, was served by first-class mail, postage prepaid, or more

expedited method to the following:

*Richard A. Allen

Scott M. Zimmerman

George A. Aspatore ZUCKERT, SCOUTT & RASENBERGER, L1.P
Greg E. Summy 888 Seventeenth Street, N.W.

John V. Edwards Suite 700

NORFOLK SOUTHERN CORPORATION Washington, D.C. 20006

Three Commercial Place (202) 298-8660

Norfolk, Virginia 23510-2191

(757) 629-2838

Henry D. Light
James A. Squires

“Constance A. Sadler
SIDLEY AUSTIN BROWN & WOOD
1501 K Street, N.W,
Washington, D.C. 200005
(202) 736-8000
Attorneys for Norfolk Southern Corporation
and Norfolk Souther: Railway Company

Of Counsel:

Mark G. Aron

Peter J. Shudiz

CSX CORPORATION
One James Center

901 East Cary Street
Richmond, VA 23219

Paul R. Hitchcock
Nicholas S. Yovanovic

CSX TRANSPORTATION, INC.

500 Water Street
Jacksonville, FL 32202

*Dennis G. Lyons

Mary Gabrielle Sprague
Sharon L. Taylor

ARNOLD & PORTER

555 Twelfth Street, N.W.
Washington, D.C. 20004-1202
(202) 942-5000

*Samuel M. Sipe, Jr.

David H. Coburn

Carolyn D. Clayton

STEPTOE & JOHNSON LLP
1330 Connecticut Avenue, N.W.
Washington, D.C. 20036-1795

Counsel for Applicants
CSX Corporation and
CSX Transportation, Inc.

F@mﬁaMmz_

aniela D. Plummer

‘x 4 5 N VB & s Vi g P

;t‘,"_‘ e § o s B, N s IR A e i



“

SO 4 el Lo S i

BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO. 33388 (SUB-NO. 91)

FosiBo
CSX CORPORATION AND CSX TRANSPORTATION, INC.,
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY
— CONTROL AND OPERATING LEASES/AGREEMENTS —
CONRALIL INC. AND CONSOLIDATED RAIL CORPORATION

[GENERAL OVERSIGHT] Office of Frocedings
AUG 0 6 20p2
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COMMENTS OF CARGILL, INCORPORATED

Cargill, Incorporated (“Cargill”) hereby submits these Comments in the above-captioned
proceeding. As part of its Comments, Cargill also submits the attached Verified Statement of
Paul Hammes, the Assistant Vice President of Cargill AgHorizon’s United States (“Hammes
V.S.”). Because Decision No. 6, served December 13, 2001, directed interested parties to submit
comments by July 18, 2002, Cargill has submitted a “Moiion to File Comments Out of Time”
contemporaneous with these Comments. Cargill is concerned that recent developments
involving the fees charged b y CSX to NS to preserve two-carrier access at Sidney are
inconsistent with the merger decision by not adequately protecting Cargill’s shipments of
agricultural products from Sidney, Ohio to NS-served destinations. Such aciions will negate the
protections that both carriers assured Cargill, as a 2-to-1 shipper at Sidney, and would preserve

two-carrier competition post-merger.

Cargill operates a soybean processing and refining facility at Sidney, Ohio. Hammes

V.S. at 1. Prior to the acquisition and division of Conrail by and between CSX and NS, Cargill’s




CARG-5

facility was located near the intersection of a Conrail east-west line and a CSX north-south line.
Id. Conrail served the facility directly, and CSX had access via a reciprocal switch for a charge
of $205 per car. Id. As part of the Conrail transaction, CSX acquired the Coi:rail line, thus

becoming the only carrier serving Sidney, Ohio.

CSX and NS designated Sidney a 2-to-1 point in their merger application and listed
Cargill as a 2-to-1 shipper. See Verified Statement of James W. McClellan, CSX/NS-18, Vol. 1
at 546 and 549. In order to preserve two carrier competition at Sidney, they entered into a
trackage rights agreement and a switching agreement to give NS access to Sidney shippers over
approximately 33 miles of CSX track extending north from Sidney to Lima, Ohio. See CSX/NS-
25, Vol. 8B, at 543-50; CSX/NS-25, Vol. 8C, at 616-37 respectively. After the division of
Conrail, however, CSX and NS concluded that these agreements did not establish a convenient
interchange at Sidney. Therefore, a new interchange was estavlished at Marion, Ohio,

approximately 60 miles east of Sidney on the former Conrail line. Hammes V.S. at 2. Since the

merger, Cargill has accessed NS under the agreement establishing the Marion interchange, at

rates that Cargill believes were competitive to those offered by Conrail pre-merger. Id.

Cargill only recently learned that the interchange fee charged by CSX to NS was an
initial price that was subject to ret: oactive adjustment once the railroads completed an actual cost
analysis. Id. Although that analysis was to have been completed shortly after the merger, it was
not completed until a month ago. Id. The initiai fee was based on an estimated cost of $200 per
car, but the recently completed analysis attributes a cost of over $600 per car. Id. That cost is
adjusted annually by the RCAF-U. Id. Asa consequence of this increase, NS has announced a

rate increase of $450 per railroad owned car and $480 per private car on soybean meal from

3
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Sidney, effective October 1, 2002. Id. at 3, Exhibit 1. This rate increase was announced the very

day after comments were due in this oversight proceeding.

CSX’s costs are based upon an interchange operaticn that leaves Cargill in a worse
position than it was under Conrail. Before Cargill’s shipments move 60 miles east to Marion,
Ohio, CSX hauls the shipments nearly 100 miles west to Anderson and Indianapolis, Indiana for
classification. Id. at 2. Then the shipments retrace their path 100 miles east back to Sidney and
then beyond to Marion for interchange with NS. Id. By contrast, with Conrail, Cargill had

access to a second carrier via a shcit reciprocal switch at Sidney. Id. at 3.

It is not enough for CSX simply to preserve two-carrier access at Sidney. Such access
should be on an economic basis that is at least comparable to the service provided by the
displaced carrier. Cargill should not have to pay the cost of a 200-mile round-trip haul that CSX
requires for its own convenience, particularly when that journey was not necessary to access a

second carrier when Cargill was served by Conrail.

Cargill also appears to be worse off than it would be under the original trackage rights
and switchi:ig agreements that CSX and NS entered into for the protection of 2-to-1 shippers.
The trackage rights agreement charged NS 29¢ per car-mile over a 33 mile route, which would
be less than $20 per car on a round-trip haul. CSX/NS-25, Vol. 8B at 544, Although the
switching charge is not erumerated in the switching agreement, it would be difficult for CSX to
justify a charge greater than the $205 reciprocal switch charge that Conrail assessed Cargill pre -
merger. CSX/NS-25, Vol. 8C at 620. Even considering annual adjustments to the original
trackage rights and switching fees, the per car charge for access to NS should be far below the

$600 cost used by CSX to calculate its interchange fee to NS. The NS interchange was moved to
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Marion, Ohio for the railroads’ operating convenience ar.d NS represenied to Cargill that the cost
of switching Cargill’s Sianey facility would be no greater than it had been under Conrail.
Hammes V. S. at 2. Cargill should not have to Ppay a rate that reflects costs that are greater than
those that would have been incurred under the agreements that CSX and NS presented as part of

their merger application.

Ironically, Cargill, an acknowledged 2-to1 shipper, also is worse off than shippers who
are protected by the Settlement Agreement between CSX/NS and The National Industrial
Transportation League (“NITL Agreement”). Section IIL.C. of the NITL Agreement required NS
and CSX to keep open most Conrail reciprocal switch ;ocations for ten years and capped the
reciprocal switch charges between CSX and NS at $250 per car for a period of five years.
CSX/NS-176, Vol. 1, at 773. But, those provisions do not apply to points where NS and CSX
hac °ntered into agreements intended to address 2-to-1 points. Id. Asa consequence, the cap

may not protect Cargill because Sidney, Ohio was a 2-to-1 point and CSX/NS had entered into

trackage rights and switching agreements to address the situation.' Therefore, Cargill’s rate to
access a second carrier, NS, will soon be more than double the reciprocal switch charge vnder

the NITL Agreement and three times the reciprocal switch charge it paid to Conrail.

The recently announced NS rate increases for soybean meal from Sidney will cause
Cargill substantial competitive harm. Pre-merger, most of Cargill’s customers were or, Conrail
lines in Pennsylvania and New York. Hammes V.S. at 1, note 1. Asa result, most rail moves

were in single line service via Conrail, However, on those movements to non-Conrai!
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destinations, Cargill could access CSX via reciprocal switch for only $205 percar. Id. at 1.
Most of Cargill’s former Conrail direct customers are on lines acquired by NS in the merger. Id.,

note 1. Although Cargill was to have had access to NS via switching at Sidney, the relocation of
the interchange to Marion, 60 miles to the east, along with the preceding 200 mile round irip
move west on CSX before heading to Marion, effectively has converted those single line moves

to two carrier movements, for which CSX now seeks to charge an additional $450 per car. Id. at

3.

The resulting rate increases by NS, which pass through CSX’s costs to Cargill, will
render Cargill non-competitive in the soybean meal market to NS destinations. Cargill expects
NS to announce similar rate increases for other agricultural products from Sidney in the near
future that will cause Cargill additional competitive harm. Cargill, therefore, is not in the same,
or even a similar, compe-itive position under CSX as it was under Conrail. The safeguards
proposed by NS and CSX in their merger application are not protecting Cargill, no - are the
conditions imposed by the Board. Cargill asks the Board to take note of these facts and to take

sufficient oversight action to ensure that Cargill is protected as a 2-to-1 shipper in the Conrail

merger.

Respectfully submitted,

Jeffrey O. Moreno
THOMPSON HINE LLP
1920 N Street, N.W., Suite 800

Washington, D.C. 20036
(202) 331-8800

Attorneys for Cargill, Incorporated
August 5, 2002
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CSX CORPORATION AND CSX TRANSPORTATION, INC.,
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY
— CONTROL AND OPERATING LEASES/AGREEMENTS —
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION e
Office of Proceedings
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[GENERAL OVERSIGHT]

Verified Statement of Paul Hammes

My name is Paul Hammes and I am the Assistant Vice President, Cargill AgHorizon’s
United States, of Cargill, Incorporated (“Cargill”). Iam submitting this Verified Statement in

support of Cargill’s Comments in the above-captioned proceeding.

Cargill operates a soybean processing and refining plant at Sidney, Ohio, which was a
designated 2-to-1 point by CSX and Norfolk Southern (“Applicants”) in the Conrail Merger
Application. Prior to the merger, Cargill was rai’-served directly by Conrail along its east-west
line running between Indianapolis, Indiana and Cleveland, Ohio. CSX also operated a nearby
north-south line running between Cincinnati and Toledo, Ohio. Cargill had access to CSX at
Sidney via a reciprocal switch for a charge of $205 per car. As a result of the merger, CSX

acquired the Conrail line, thus becoming the only carrier serving Sidney.'

' Prior to the merger, most of Cargill’s soybean meal also moved in single-line hauls via

.

Conrail to Conrail destinations in Pennsylvania and New York. As a result of the merger,
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In order to preserve two carrier access at Sidney, CSX entered into a trackage rights
agreement and a switching agreement that gave NS access to Sidney shippers over
approximately 33 miles of CSX track extending north from Sidney to Lima, Ohio. However,

because these trackage rights did not provide convenient interchange capability at Sidney, CSX

and NS subsequently determined that a better interchange would be at Marion, Ohio, on the

former Conrail line approximately 60 miles east of Sidney. At that time, both Walt Trollinger
and Tom Lindsey of NS, gave Cargill verbal commitments that the costs of switching Cargill’s
Sidney facility would be no greater than they had been under Conrail. Since the merger, Cargill
has accessed NS via the Marion interchange at rates that were competitive with Conrail’s pre-

merger rates.

I recently learned that the interchange fees charged by CSX to NS were initial prices that
were subject to retroactive adjustment once the railroads completed an actual cost analysis.
Although that analysis was supposed to have been completed shortly after the merger, NS has

informed me that it was not completed until a month ago. The osts attributed to Sidney in the

initial fee totaled approximately $200 per car, but the analysis attributed costs over $600 per car
and adjusted those costs by the RCAF-U, thereafter. It appears that CSX’s costs, however, are
based upon hauling Cargill’s shipments West nearly 100 miles or more to Anderson and
Indianapolis, Indiana for classification, before they return east back to Marion, Ohio for

interchaage with NS, passing Sidney en route.

however, Norfolk Southern acquired most of the Conrail lines serving the destinations. Thus, in
addition to being a 2-to-1 location, Cargill’s Sidney moves also effectively became 1-to-2 carrier
hauls.
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On July 12, 2002, Pat Simonic of NS telephoned me with concerns about the Marion
interchange. NS had been accruing internal charges on Cargill’s moves at a much lower cost
than the recently revised costs that exceed $600 per car. Since NS cannot afford to absorb the
difference between those costs and the initial rate, NS will now include that difference in
Cargiil’s rates from Sidney to NS destinations. This was confirmed on July 18, 2002 when NS
publicly announced a rate increase on soybean meal from Sidney, effective October 1, 2002, of
$450 per railroad owned car and $480 per private car. See Exhibit 1, attached hereto. I have
every reason to believe that this rzte increase on soybean meal will be followed very soon by

similar increases in NS’ rail rates for other agricultural commodities from Sidney.

This rate increase for Sidney will render Cargill non-competitive in the soybean meal
market for NS destinations. Similar rate increases on other agricultural commodities will have
the same effect. Cargill is not in a comparable competitive position with CSX as it was under
Conrail. Under Conrail, Cargill had access to two carriers via a short reciprocal switch at a rate

of only $205 per car. In addition, Cargill had single line service to most of its soybean meal

customers. Beginning October 1, 2002, Cargill can only reach most of its customers on a NS
direct haul that includes CSX interchange costs that are $450 per car greater. This is a major
harm to Cargill that is attributable directly to the Conrail merger transaction and, more
importantly, to the failure of CSX and NS to adhere to the very agreements that were intended to

protect Cargill as a 2-to-1 shipper at Sidney and were approved by the Board for that purpose.
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Verification

I, Paul Hammes, verify under penalty of perjury,

under the laws of the United States, that
tae foregoing is true and correct. Further,

Icetﬁfythatlamqualiﬁedandauthorizedtoﬁlethis
d
Verified Statement. Executed on this 2" day of August, 2002
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Thursday, July 18, 2002 1:22 PM

NS Announce Soybean Meal increase

Norfolk Southern announces that it will take an increase on soybeanr meal
rates as follows, effective October 1, 2002:

Commodity: Soybean meal, hulls & hull pellets (STCCs 20-923-14, =16 & -17)
Rate Authorities: NSRQ 4975, NSRQ 52162, NSRQ 53246 & NSRQ 53430

Increase Amount: $30 per car on private cars only for all origins except
Sidney, OH. For Sidney, OH, the increase will be $450 per car on railroad
cars and $480 per car on private cars.

Other Changes: Rate are spread from origin to origin using Ft. Wayne or
Bellevue, OH, as a base. Due to z calculating error the last time NSRQ 4978
and NSRQ 54236 were issued, the rates need to be readjusted back te the
standard spreads. This should result in a minimal rate difference.

1f you have any questions or comments, please call (540} 3985-6028 or e-mail
Tami Alexander.

Thank you for your continued patronage,
Tami Alexander

Product Manager

Norfolk Southern Cerp.
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I, Pamela . Plummer, a secretary at the law firm of Thompson Hine LLP, do
hereby certify that on this 5" day of August, 2002, a copy of the Comments of Cargill,
Incorporated, Verified Statemen. of Paul Hammes and an Exhibit 1 was served by first-
class mail, postage prepaid, or more expedited method to the following:

Henry D. Light *Richard A. Allen

James A. Squires Scott M. Zimmerman

George A. Aspatore ZUCKERT, SCOUTT & RASENBERGER, LLP
Greg E. Summy 888 Seventeenth Street, N.W.

John V. Edwards Suite 700

NORFOLK SOUTHERN CORPORATION Washington, D.C, 20006

Three Commercial Place (202) 298-8660

Norfolk, Virginia 23510-2191

(757) 629-2838

*Constance A. Sadler
SIDLEY AUSTIN BROWN & WOOD
1501 K Street, N.W.
Washington, D.C. 200005
(202) 736-8000
Attorneys for Norfolk Southern Corporation
and Norfolk Southern Railway Company

Of Counsel: *Dennis G. Lyons
Mary Gabrielle Sprague
Mark G. Aron Sharon L. Taylor
Peter J. Shudtz ARNOLD & PORTER
CSX CORPORATION 555 Twelfth Street, N.W.
One James Center Washington, D.C. 20004-1202
901 East Cary Street (202) 942-5000
Richmond, VA 23219

Paul R. Hitchcock *Samuel M. Sipe, Jr.

Nicholas S. Yovanovic David H. Coburn

CSX TRANSPORTATION, INC. Carolyn D. Clayton

500 Water Street STEPTOE & JOHNSC * LLP

Jacksonville, FL 32202 1330 Connecticut Avenue, N.W.
Washington, D.C. 20036-1795

Counsel for Applicants
CSX Corporation and
CSX Transportation, Inc.
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Pamela D. Plummer
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» ARNOLD & PORTER Deanis G. Lyons

" Dennis_Lyons@aporter.com

ENTERED 202.942.5858
Ottice =1 the Secretary 202.942.5999 Fax

& Q C—/ 020 DEC 04 2001 Washingion, DC 20006.1206

Part of
Public Record

October 31, 2001

BY HAND

The Honorable Vernon A. Williams, Secretary
“dSufiace”1 ranspoftaiionboara ; '
Office of the Secretary

1925 K Street, NW

Washington, DC 20423-0001

Re: STB Finance Docket No. 33388 (Sub-No. 91)
CSX Corporation and CSX Transportation, Inc.,
Norfolk Southern Corporation and Norfolk Southern Railway Company

~ Control and Operating Leases/Agreements ~

DNSOlid

CU ING LOIPDOId

Dear Secretary Williams:

We have received the letter of Michael F. McBride, Esq., counsel for
Indianapolis Power & Light Company, dated October 24, 2001, to the Board,
relating to the above matter. CSX Corporation and CSX Transportation, Inc.
(colleztively, “CSX”), believe that, given the extensive prior submissions on
this matter, only one of the points in the IP&L letter needs response.

As set forth in the Verified Statement of John E. Haselden, filed with
CSX-6 on September 12, 2001 (as of September 11, 2001), INRD and IP&L
had then agreed “that there should be no further disclosure of the details of their
contract negotiations to the Board” in this proceeding. Haselden V.S. at 2. The
October 24, 2001, letter from Mr. McBride stating that: “The agreement, by the
way, is only for some of the coa! to Stout, a fact noi mentioned by CSX” appears
to CSX to be a violation of the agreement just mentioned. That agreement was the
reason the definitive agreement between the parties was not described in any detail
in C5X-7, just as the agreement in principle had not been so described in CSX-6.

Washingtor, DC New York Los Angeles Century City Denver London Northern Virginia
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The Honorable Vernon A. Williams, Secretary
October 31, 2001
Page 2

The tendentious and belittling language in ‘he October 24, 207!, letter that
the contract is “only” for “some” of Stout’s reqiirements is an attempt to create
a misleading impression as to the extent of the commitments made by the parties
to the contract. CSX would like to bring the facts about the commitment of IP&L
and INRD to the attention of the Board; but CSX, however, respecting th¢ ‘vishes
of INRD that it not describe the details of those commitments, will not do so in

this letter. If the Board wishes to see the agreement and juige for itself the extent o

of the commitment, CSX would have no objection to subm.tting it under “Highly
Confidential” status pursuant to the Protective Order.

Twenty-five copies of this letter and a WordPerfect diskette containing
the text of this letter are being filed herewith. Kindly date-stamp the enclosed
additional copies of this letter at the time of filing and return them to our
messenger.

Thank you for your assistance in this matter. Please contact the undersigned
at (202) 942-5858 if ;ou have any questions.

:s G. Lyons
Counsel for CSX Corporation and
CSX Transportation, Inc.
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October 24, 2001

VIA HAND DELIVERY

Mr. Vernon A. Williams, Secretary
Surface Transportation Board

1925 K Street, N.W., Seventh Floor
Washington, D.C. 20423

Re: Finance Docket No. 33388 (Sub-No. 91), CSX Corporation, et al.,
(General Oversight)

Dear Secretary Williams:

We are in receipt of CSX-7, a letter from counsel for CSX Corporation and CSX
Transportation, Inc. ("CSX"), with respect to an agreement between our client, Indianapolis
Power & Light Company ("IPL") and The Indiana Rail Road Company ("INRD"), with respect
to coal transportation at IPL's Stout Plant. CSX's letter merits two brief points in reply.

First, if CSX-7 is to be accepted into evidence, CSX's earlier objection to receipt of [PL's
August 22, 2001 Response to CSX's and NS's August 6, 2001 Replies should not be granted.
CSX should not be heard to object to IPL's August 22, 2001 submission, yet continue to make
subsequent submissions of its own.

Second, in any event, CSX-7, like CSX's September 12, 2001 submission on the merits,
"misses the point,” to paraphrase CSX-6. The issue is not whether CSX and IPL have entered
into an agreement for transportation of some of the coal needed at the Stout Plant. The
agreement, by the way, is only for some of the coal to Stout, a fact not mentioned by CSX. The




Mr. Vernon A. Williams
Oc.ober 24, 2001
Page 2

issue, rather, is whether Indiana Southern Railro: ¢« Company ("Indiana Southern") and NS jointly
are able to be an effective competitor to INRD at Stout for coal from southern Indiana, as Indiana
Southern and Conrail jointly were able to do. IPL's evidence showed undisputedly that Indian
Southern and NS jointly are not able to effectively compete under the terms of th » remedy
afforded IPL; CSX has offered no evidence to prove otherwise.

Respectfu ly submitted,
iekacl F e Pude

Michael F. McBride

Bruce W. Neely

Attorneys for Indianapolis Power & I.ight
Company

cc (via facsimile): Richard A. Allen, Esq.
Michael P. Harmonis, Esq.
Dennis G. Lyons, Esq.
Karl Morrell, Esq.
Paul Samuel Smith, Esq.
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August 27, 2001

BY HAND \

The Honorable Vernon A. Williams, Secretary
Surface Transportation Board

Office of the Secretary \
1925 K Street, NW

Washington, DC 20423-0001

Re:  STB Finance Docket No. 33388 (Sub-No. J1)
CSX Corporation and CSX Transportation, Inc.,
Norfolk Southern Corporation and Norfolk Southern Railway Company
Control and Operating Leases/Agreements
Conrail Inc. and Consolidated Rail Corporation (General Oversight)

Dear Secretary Williams:

We received today as service upon CSX Corporation and CSX
Transportation, Inc. (collectively “CSX™), by the U.S. Mail, a set of filings
by Indianapolis Power & Light Company (“IP&L") in the above matter. They
consisted of documents marked “Expedited Consideration Requested,” apparently
filed with the Board on August 22, 2001, styled “Motion of Indianapolis Power &
Light Company to File a Response to August 6, 2001 Replies of CSX and Norfol's
Southern to IP&L.’s July 16, 2001 Comments,” and “Response of Indianapolis
Power & Light Company.” Despite the alleged need for expedition and the
established practice of CSX and IP&L. in this matter to serve one another by
hand. those documents were, as noted, served on us by U.S. Mail and took five
days to reach us. They appear to be an attempt by IP&L to avoid the provision
of 49 C.F.R. § 1104.13(c) which says that “a reply to a reply is not permitted.”

Notwithstanding the be iated receipt of these documents, CSX will reply to
the Motion for Leave to File, as permitted by 49 C.F.R. §1104.13(a). on or before
September 11, 2001, which is 20 days after the IP&L documents in question were
filed with the Board.

A diskette containing a copy of this letter in appropriate WordPerfect format
is also presented herewith.

Washington, DC New York Los Angeles Century City Denver London Northarn Virginia




ARNOLD & PORTER

The Honorable Vernon A. Williams, Secretary
August 27, 2001
Page 2

Kindly date-stamp the enclosed additional copies of this letter at the time of
filing and return them to our messenger.

Thank you for your assistance in this matter. Please contact the undersigned
at (202) 942-5858 if you have any questions.

Resp

Dennis G. Lyons
Counsel for CSX Corporation and
C'SX Transportation, Inc.
rm
Enclosure
cc Richard A. Allen, Esq.
Michael P. Harmonis, Esq.
Michael F. McBnide, Esq.
Karl Morrell, Esq.
Paul Samuel Smith, Esq.
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NEW YORK
WASHINGTON, D.C
ALBANY

BOSTON
DENVER
HARRISBURG
HARTFORD
HOUSTON
JACKSONVILLE
LOS ANGELES
NEWARK
PITTSBURGH
SALT LAKE CITY
SAN FRANCISCO

LEBOEUF, LAMB, GREENE & MACRAE
L.L.P

A LIMITED LIABILITY PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS

18795 CONNECTICUT AVENUE, N.W.
WASHINGTON, DC 20009-5728
(202) 986-8000

TELEX. 440274 FACSIMILE: (202) 98€-8102

WRITER'S DIRECT DIAL

(202) 286-8050

EXPEDITED CONSIDERATION REQUESTED

August 22, 2001

VIA HAND DELIVERY

Mr. Vernon A. Williams, Secretary
Surface Transportation Board

1925 K Street, N.W., Seventh Floor
Washington, D.C. 20423

Re:

Finance Docket No. 33388 (Sub-No. 91), CSX Corporation, et al.,

(General Oversight)

Dear Secretary Williams:

LONDON
(A LONDON BASED
MULTINATIONAL PARTNERSHIP)

PARIS
BRUSSELS
MOSCOwW

\ RIYADH
\ (AFFILIATED OFFICE)

TASHKENT
BISHKEK
ALMATY
BEIJING

Enclosed for filing in the above-referenced proceeding are an original and 2. copies each
of a Motion and Response of Indianapolis Power & Light Company to August 6, 2001 Replies of
CSX and Norfolk Southern to IPL's July 16, 2001 Comments. A diskette containing the contents
of those documents in WordPerfect format is also enclosed. Please date stamp and return the
three additional copies via our courier.

Ofhce of the Socretary

«") ’ ; pl]

F %)

Respectfully submitted,
ENTERED

Michael F. McBride
Bruce W. Neely

Part of

PubNc Recore

cc(w/encl.):

ttorn orl

Company

Richard A. Allen, Esq.
Michael P. Harmonis, Esq.
Dennis G. Lyons, Esq.
Karl Morrell, Esq.

Paul Samuel Smith, Esq.

Wicharl F Pnfride
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UNITED STATES OF AMERICA
SURFACE TRANSPORTATION BOARD ENTERED
ce of the Secretary
g s 22 AUG 22 2001
Finance Docket No. 33388 (Sub-No. 91)

Part of
Public Record

CSX CORPORATION AND CSX TRANSPORTATION, INC.
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY

--CONTROL AND OPERATING LEASES/AGREEMENTS--

CONRALIL INC. AND CONSOLIDATED RAIL CORPORATION

(GENERAL OVERSIGHT)

RESPONSE OF INDIANAPOLIS POWER & LIGHT COMPANY
TO AUGUST 6, 2001 REPLIES OF CSX CORPORATION
AND CSX TRANSPORTATION, INC. AND OF NORFOLK SOUTHERN
CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY
TO JULY 16, 2001 COMMENTS OF ' s\DIANAPOLIS POWER & LIGHT COMPANY

Michael F. McBride

Bruce W. Neely

LeBoeuf, Lamb, Greene & MacRae, L.L.P.
1875 Connecticut Avenue, N.W., Suite 1200
Washington, D.C. 20009-5728
(202)986-8000 (Telephone)

(202)986-8102 (Facsimile)

Attorneys for Indianapolis Power
(_‘gmpany

August 22, 2001




INITED STATES OF AMERICA
SURFACE TRANSPORTATION BOARD

Finance Docket No. 33388 (Sub-No. 91"

CSX CORPORATION AND CSX TRANSPORTATION, INC.
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY

--CONTROL AND OPERATING LEASES/AGREEMENTS--

CONRAIL INC. AND CONSOLIDATLD RAIL CORPORATION

(GENERAL OVERSIGHT)

RESPONSE OF INDMIANAPOLIS POWER & LIGHT COMPANY
TO AUGUST 6, 2001 REPLIES OF CSX CORPORATION
AND CSX TRANSPORTATION, INC. AND OF NORFOLK SOUTHERN
CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY
TO JULY 16, 2001 COMMENTS OF INDIANAPOLIS POWER & LIGHT COMPANY

Indianapolis Power & Light Company ("IPL") hereby submits its Response to the Reply of

CSX Corporation and CSX and CSX Transportation, Inc. (collectively, "CSX"), and the Reply of

Norfolk Southern Corporation and Norfolk Southern Railway Company ("NS"). Both CSX and
NS (jointly, "Applicants") make essentially the same irrelevant reply to IPL"s comments, 1.¢., that
the issue is whether CSX's "appendage,” The Indiana Rail Road Company ("INRD"), i1s offering
IPL reasonable or sufficiently "competitive” rates to IPL. That is not the issue; the real issue is

whether NS is able to provide "efficient and competitive” service to IPL as a substitute for the

competition that Conrail offered IPL before CSX acquired its lines in Indianapolis.

In Decision No. 89, the Board required CSX and NS to permit NS to interchange with

Indiana Southern Railroad Company ("Indiana Southern") "to approximate more closely pre-




transaction market conditions.” Decision No. 89 at 116-17, 177. Those "pre-transaction"

conditions included the ability for IPL to move coal from southern Indiana to its Stout Plant using

Indiana Southern and Conrail. The Board's condition was, essentially, to put NS into the shoes of
Conrail, with the intent that NS would serve as an "efficient and competitive” check on the pricing
power of the sole railroad that Decision No. 89 left to serve IPL in Indianapolis -- CSX (and its
appendage, INRD). Decision No. 96 at 14.

Of course, Conrail had rail lines in the Indianapolis market while NS's closest lines are 60
miles away, in Lafayette, Indiana. Because of that, and because of different work rules for NS
and Indiana Southern, IPL has consistently questioned whether the remedy the Board imposed in
Decision No. 89 was cither efficient or competitive. Previously, the Board has concluded that
IPL's concerns with the Board's "direct access” remedy were "speculation” and "premature,” not

that they were incorrect. Now, though, the Board can readily see that NS's 2001 -ate offer to IPL

There is a standard way to determine whether a potential supplier (such as NS) provides a
competitive check on the pricing power of the firm in the market, a method used by the
Department of Justice ("DOJ"), the Federal Trade Commission ("FTC"), the Federal Energy
Regulatory Commission ("FERC"), and the courts. That method is to determine whether the
potential supplier (such as NS) can sell in the market at a price that is within some percentage of
the firm in the market. The Horizontal Merger Guidelines used by DOJ and the FTC establishes

5% as the benchmark for determining whether the potential can con ete in the market, thus




/1

restraining the incumbent firm's ability to raise prices by 5%." The FERC's merger rules also use

5% in assessing mergers.” The courts have endorsed this approach. Indeed, in affirming the

Board's determination that Koch Industries is market-dominant, the Court noted that "the amount
by which Koch increased its rates here -- an average of 20% -- is well above the standard usually
employed to signa! a substantial degree of market power." CF Industries, Inc. v. SI. Fd
__, No. 00-1209 (D.C. Cir., July 27, 2001), at *7 (paginated according to FindLaw
printout)(citations omitted).

The rates NS has offered IPL are

' Horizontal Merger Guidelines, § 1.1 (U.S. Dep't. of Justice & Fed. Trade Comm'n rev.
ed. 1997), reprinted in 4 Trade Reg. Rep. (CCH) 9 13,104, available at

mtp://www.ﬂc.gov/bg/gogs/horizmgr.htm. The Guidelines add that the 5% standard "is not a

tolerance level for price increases."”

? Regulation to be codified in 18 C.F.R. § 33.3(c)(4), reprinted in I FERC stats. & Reg.
(CCH).
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The direct-access condition the Board imposed to
substitute NS for Conrail to approximate the competitive conditions that existed before the

transaction to restrain that power is simply not effective.’

* CSX engages in a completely unsupported attack on Indiana Southern, suggesting it is
the problem with the joint rates offered by NS. But CSX has no evidence to support the assertion
(CSX-5, Vol. 11, at 11-17 to -18) and concludes by assuming that Indiana Southern is not the
problem. Id. at II-19. One must have evidence to support an argument on which the Board can
rely, and CSX has none. Moreover, NS, which would know, makes no such claim. Even if it
were true, and IPL believes it is not, it would be a problem inherent in the remedy prescribed,
which the Board would be obliged to remedy.

il




NS is
not a potential "competitive” supplier to IPL, or substitute for the competition Conrail provided,
and no reasonable person could content that it is. That is the issue. The Board should not inject
itself into the negotiations with INRD because the circumstances with INRD service to IPL have
not changed as a result of the Conrail acquisition and merger; those involving Conrail have, and it
is that change that has an effect on the INRD negotiations.

Three other points raised by CSX warrant brief responses. CSX argues that its tariff is a
"paper rate” and that if IPL even tried to rely on the rate it would be re-thought very quickly.
CSX-5, Vol. 11, at 11-20. But in 1998 CSX represented to the Board that it would publish that

tariff to replace Conrail's tariff (albeit with RCAF(U) adjustments, not RCAF(A), CSX-180 at 11

& n.14; see Exhibit 6 to CSX's Reoly, at "Note”” and CSX is required to adhere to its

representations to the Board by ordering paragraph 19 of Decision No. 89. CSX's admission,
however, proves it has no intention of substituting itself r Conrail in Indianapolis, its mantra
during the original Finance Docket No. 33388 proceeding, let alone adhering to its representation
to the Board. Clearly, the publication of the CSX tariff was just a tactical move by CSX, not a
real "holding out,” which the Board should not countenance.

Moreover, CSX admits that it has not taken RCAF(U) increases, but could have. CSX-5,

Vol. I, at 31 & n.32; Vol. 11, at 11-20 & n.26. Conrail's tariff applied the RCAF(A) to IPL's rates,

 In relevant part, CSX's representation to the Board stated (se¢ Exhibit 6 to CSX-5,
Vol.ll in this proceeding): "This tariff is, in essence, a republication of Conrail's Freight
Publication CR 4611 in effect as of the expiration date of May 31, 1999. In footnote 14 on page
11 of Document CSX-180 in STB Finance Docket No. 33388 (Conrail Acquisition Proceeding)
CSXT States: 'From CSX's perspective, as of the Split Date, it intends to adopt Conrail's
published tariff rate as it pertains to the switching necessary for ISRR to access the Stout Plant
(and the related divisional arrangements) and to maintain the same for the foreseeable future...."
Exhibit 6 to CSX-5, Vol. 11, in this proceeding.
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thereby further demonstrating that CSX's admitted ability to take more than an 8% increase
(CSX-5, Vol. 11 at 11-19) in IPL's rates shows that NS is not providing effective competition
compared to what Conrail provided, uiider the standards set forth above and in the CE Industries
case, which is the relevant comparison. What INRD and IPL are now arguing simply has no
bearing ox: whether NS is an adequate substitute for Conrail. Surely, the mere fact that NS and
IPL are continuing to communicate proves nothing about NS's competitiveness. Compare NS
Comments at 9 & n.2.

Finally, CSX attacks IPL for its supposed change of position on the efficacy of a "build
out," the other remedy the Board provided at Stout. CSX -5, Vol. 1, at 38-40; Vol. II, at 1I-28 to
-31. There is no change of position. While IPL continues to believe that a "build cut"” is feasible,
there is no question, and never has been, that the construction of a multi-million dollar "build
out,” whether the Board relies on IPL's projected costs or CSX's, would provide less of a
competitive threat than Conrail did, because it is undisputed that IPL used Indiana
Southern/Conrail service as its alternative, not the "build out,” historically as its competition with
INRD. There is also no question that it is less expensive for IPL to rely on uirect access than to
"build out." Morcover, CSX cannot, and therefore did not, deny that Board approval of a
proposed "build-out" is dependent on the outcome of the STB's environmental review and Board
approval of a "build-out” petition, neither of which can be presumed. It therefore follows that
IPL has not changed its position on the possibility of a "build-out," and CSX had no cause to
attack IPL in its Reply on that point.

onclusion

NS cannot provide "efficient and competitive" service to IPL as a substitute for IPL's loss

of competition from Conrail, based on NS's lack of presence in Indianapolis




The issue is whether NS is an adequate substitute for Conrail, not the details of the ongoing

negotiations between INRD and IPL. Therefore, as set forth in IPL's July 16, 2001 Comments,
Indiana Southern should be given direct access to IPL's Stout Plant and to the Perry K Plant for
deliveries of Southern Indiana coal, because it is the only carrier which can provide such "efficient
and competitive” service.

Respectfully submitted,

Michael F. McBride

Bruce W. Neely

LeBoeuf, Lamb, Greene & MacRae, L.L.P.
1875 Connecticut Avenue, N.W., Suite 1200
Washington, D.C. 20009-5728

(202) 986-8000 (Telephone)

(202) 986-8102 (Facsimile)

Attorneys for Indianapolis Power & Light

Company

Dated: August 22, 2001




UNITED STATES OF AMERICA
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 33388 (SUB-NO. 91)

CSX CORPORATICN AND CSX TRANSPORTATION, INC.,
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY

-- CONTROL AND OPERATING LEASES/AGREEMENTS --

CONRALIL INC. AND CONSOLIDATED RAIL CORPORATION

(GENERAL OVERSIGHT)

CERTIFICATE OF SERVICE

I hereby certify that | have served this 22nd day of Augus: 2001, a copy of the

foregoing Motion and Response of Indianapolis Power & Light Company, by 1'rst-class mail,

postage prepaid, or by more expeditious means, upon the following:

Office of the Secretary Dennis G. Lyons, Esq.
Case Control Unit Amold & Porter
Attn.: STB Finance Dkt. 33388 555 Twelfth Street, N.W.
(Sub-No. 91) Washington, DC 20004-1202
Surface Transportation Board
Mercury Building Michael P. Harmonis, Esq.
1925 K Street, N.W. U.S. Department of Justice
Washington, DC 20423-0001 Antitrust Division
325 7th Street, N.W., Suite 500
Richard A. Allen, Esq. Washington, DC 20530
Zuckert, Scoutt & Rasenberger, L.L.P.
888 Seventeenth Street, NW. Paul Samuel Smith, Esq. (C-30)
Washington, DC 20006-3939 U.S. Department of Transportation
400 7th Street, S.W.
Karl Morell, Esq. Washington, DC 20590
Ball Janik, L.L.P.
1455 F Street, N.W., Suite 225

Washington, D.C. 20005 7 . z %; 6: 4

Michael F. McBride










ZUCKERT SCOUTT & RASENBERGER, L.L.F

888 Seventeenth Street, NW *Vashington, DC  20006-3509
lelephone [202] 298-8660 Fax [202] 342-0683

wwiv.zsrlaw.com

SCOTT M. ZIMMERMAN DIRECT DIAL (202) 973-7929
] smzimmerman@zsrlaw.com
’

June 1, 200!}
BY HAND DELIVERY ').5 A

Vernon A. Williams

Secretary

Surface Transportation Board
1925 K Street, N.W.
Washington, D.C. 20423-0001

Re: CSX Corp. et al. — Control and Operating [ eases/Agreements — Conrail Inc. ef
al.. Finance Docket No. 33388 (Sub-No. 91) (General Oversight)

Dear Secretary Williams:

Enclosed for filing in the above-referenced proceeding are the original and 25 copies of
NS-5. the “Second General Oversight Report Of Norfolk Southern Corporation and Norfolk
Southern Railway Company.” Also enclosed is a 3.5-inch computer disk containing the text of
NS-5 in WordPerfect 5.0 format.

Kindly date-stamp the enclosed additional 5 copies of NS-5 and return them to our
messenger.

Sincerely,

A

Scott M. Zimmerman "
Enclosures

ce: All parties of record

ENTERED

Offi, .« if the Secretan
¥
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SECOND GENERAL OVERSIGHT REPORT OF
NORFOLK SOUTHERN CORPORATION
AND NORFOLK SOUTHERN RAILW AY COMPANY

J. Gary Lane Rich- 2 A. Allen
Henry D. Light Scott M. Zimmerman
George A. Aspatore ZUCKERT,SCOUTT &
Greg E. Summy RASENBERGER, LLP
John V. Edwards 888 Sewenteenth Street, NW
NORFOLK SOUTHERN CORPORATION Suite &30
Three Commercial Place Washington, D.C. 20006
Norfolk, Virginia 23510-2191 (202 298-8660
(757) 629-2838
Constance A. Sadler
SIDLEY AUSTIN BROWN & WOOD
1722 Eve Street, N.W.
 ENTERED Washington, D.C. 20006
Uffice oi the Secratary (202 T36-8000

JUN U1 2001

i S il Attorneys for Norfolk Southern Corporation
and Norfolk Southern Railway Company

Date: June 1, 2001
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET No. 33388 (Sub-No. 91)

CSX CORPORATION AND CSX TRANSPORTATION. INC.
MORFOLK SOUTHERN CORPORATION AND
NIRFOLK SGUTHERN RAILWAY COMPANY

-- CONTROL AND OPERATING LEASES/AGREEMENTS --

CONRAIL 'NC. AND CONSOLIDATED RAIL CORPORATION

(GENERAL OVERSIGHT)

SECOND GENERAL OVERSIGHT REPORT OF
NORFOLK SOUTHERN CORPORATION
AND NORFOLK SOUTHERN RAILWAY COMPANY

Pursuant to Decision No. 5 in Finance Docket No. 33388 (Sub-No. 91) (served February
2. 2001) (“Decision No. 57), Norfolk Southern Corporation and Norfolk Southern R1ilway
Company (collectively, “NS”) hereby submit their second comprehensive report on
implementation of the Conrail control transacticn (the “Transaction™) authorized by the Board in
Decision No. 89 in Finance Docket No. 33388 (served July 23. 1998) (“Decision No. 89™).

INTRODUCTION

In Decision No. 89, the Board approved. with conditions. acquisition of control of
Conrail Inc. and Consolidated Rail Corporation (collectively, “Conrail”) by (a) NS and (b) CSX
Corporation and CSX Transportation, Inc. (collectively, “CSX™), and the divis.on of the
operation of a portion of the assets of Conrail by and between NS and CSX. The Board’s

decision was affirmed in all respects on judicial review by the United states Court of Appeals for




the Second Circuit on April 25, 2001. Erie-Niagara Rail Steering Committee v. Surface
Transportation Board. Nos. 98-4285 et al.. (2d Cir. filed April 25, 2001).

In approving the Transaction, the Board, among oiher things. retained general oversight
of the Transaction for five years to permit it to assess the progress of the Transaction’s
implementation and the effects of the various conditions the Board imposed. NS and ('SX
consummated the division and began the separate operation of those assets on June 1. 1999
(sometimes referred to here as “Day One™ or “Split Date™).

Decision No. 5, served February 2. 2001, completed the first annual round of the Conrail
general oversight proceeding. It focused on events during the first year following Split Date. In
the first paragraph of Decision No. 5, the Board summarized its conclusions as follows:

[W]e find that CSX and NS have substantially resolved their transitional service
problems, and that the conditions we imposed are working as intended. No
problems related to increased market power have been demonstrated. CSX and
NS have made significent progress in implementing various environmental
conditions and settlement agreements, although negotiations to resolve various
environmental conditions continuc.
Events during the second year following Split Date (June 1. 2000-May 31, 2001) continue to
show that NS and CSX have overcome initial service problems, that the conditions imposed by
the Board are working as intended and that N'S and CSX are continuing to comply with those
conditions.

Like NS’ first oversight report, filed on June 1, 2000 (“First Report™). this report is

divided into two main parts. The first part discusses a number of broad issues pertaining to

implementation of the Conrai! Transaction during the second year following Split Date." The

These issues relate to general matters that the Board in its decisions in this proceeding has
indicated an interest in monitoring or as to which parties have expressed concern but have
not requested specific conditions or relief.




second part consists of a point-by-point discussion of specific continuing conditions imposed on
NS (or both Applicants) or directly affecting NS.” NS, however, will not reiterate its
compliance, described in its First Report, with one-time conditions imposed by the Board.

I. IMPLEMENTATION OVERVIEW

A. In General

The two years since Split Date have been a challenging period for NS. The combination
of initial difficulties encountered in implementing the Conrail Transaction, large increases in fuel
costs and the general economic slowdown have required NS to take a number of major actions to
return the company to its long-term pattern of growth and profitability. These have included
reducing its dividend for the first time in NS” history (by 70 percent), cutting its management
work force by nearly 25 percent and initiating a number of other restructuring steps. NS* 10-Q
report for the first quarter of 2001 shows some of the positive results of these actions.

Despite the.e challenges, implementation of the Conrail Transaction has continued to
proceed satisfactorily during the second year after Split Date. As discussed below, service on the
Conrail system operated by NS has improved steadily since our First Report a year ago. NS has
continued to make substantial capital investments in the Conrail systern. The high priority NS
has always placed on safety is reflected in its unprecedented receipt. in May 2001, of a twelfth
consecutive E.H. Harriman Gold Medal. There have been no complaints filed. and none are
pending, against any of NS rates. In sum, while it is still too early to assess the full effects, NS
believes that the experience to date has begun to show some of the projected benefits of the

Transaction.

Conditions that pertain solely to CSX and do not directly affect NS are not addressed in this
report.




We are beginning to realize some of the marketing benefits of the Transaction. Because
of increased single line service, operating efficiencies and industrial development cpportunities
created by the Transaction, we are seeing new or improved traffic flows. Examples include the
following:

Establishment of new grain traffic between origins on the pre-Transaction NS to destinations
on the former Conrail. including New York. Pennsylvania. New Jersey and the Deimarva
Peninsula.

Development of extended single line movements of paper between Southeastern paper mills
and Northeastern receivers.

Single line routing of auto parts from former Conrail-served suppliers to plants located on the
old NS has been consolidated.

More than 1.000 truckloads of a South Carolina shipper’s traffic going into the former
Conrail territory have been converted to rail.

NS’ pioneering JIT Rail boxcar service for auto parts has been expanded to Dayton, Ohio, a
market NS could not serve prior to the Transaction.

Approximately 3.000 new carloads per year of traffic have duveloped as a result of
establishing a rail-barge transfer facility at a former Conrail location to move pig iron to a
facility on the pre-Transaction NS.

Utilities have gained the opportunity to source coal from non-traditional origins (e.g.
Pittsburgh Seam coal for utilities on the old NS and Central Appalachian coal for utilities on
the former Conrai'). With the current tight supply of coal, new origins have become
increasingly attractive to utilities. Numerous utilities have taken advantage of thesc 1ew

sources of coal.




Mines on the former Conrail Deepwater to Elmore line have benefited from NS investments
in the line and single line access to NS-served utilities as well as our export facility at
LLamberts Point.

New single line service has reduced cycle time for private equipment owned by several
utilities.

Significant industrial development activity has occurred. Ir the former Conail territory now
operated by NS, new or expanded facilities include a roofing shingle plant. plastic liner plant,
plastic bottle plant, paper distribution facility, corrugated board plant, steel processing plant,
expansion of a printing plant and petroleum refinery. and reopening a closed steel mill and a
sweeteners terminal.

NS™ new Rutherford Yard near Harrisburg, PA has increased the efficiency of east-west
intermodal moves and has decreased the number of cross-town drayage moves in Chicago.
I'housands of truckloads of traffic have been take off of highways in the southeastern United
States and placed onto rail as a result of a new BNSF-NS joint miarketing effort.

I'he Conrail Transaction also has resulted in a marked increase in rail-to-rail competition,
as well as a significant increase in our ability to compete a rainst other modes. Our customers
have been reaping the benefits of this enhanced competition since before Day One and continue
to do so.

I'he reduced revenues resulting from increased competition. the large capital
expenditures we have made i., recent years. the increased price of diesel fuel, the decline in the
export coal market and a general softening in the economy pose tinancial challenges. NS
recognizes that it needs to do more to cut costs and increase revenues so that it can earn

sufficient returns to allow it to continue to make the enormous capital investments necessary to




maintain its system and provide the services required by its customers. NS has overcome the
initial implementation difficuities, but much remains to be done before NS can say that all the
anticipated benefits of the Conrail Transaction have been realized.

B. Capital Improvement and Investments In Infrastructure

I'he NS Operating Plan submitted in STB Finance Docket No. 33388 estimated the need
for over $500 million in construction and upgrade projects related to the Conrail Transaction.
See CSX/NS-20 (Volume 3B) (NS Operating Plan) at 267 ¢f seq. NS began reporting the
progress of these projects as of the Control Date (when NS and CSX were authorized by
Decision No. 89 to exercise control over Conrail) as part of its operational monitoring report that
it submits monthly to the STB.

In the First Report. we reported that NS had completed 35 construction projects related to
the Transaction and was working on 12 others. Particularly noteworthy projects included the
Rutherford. PA intermodal -cility, which began operating in August 2000, and the rebuilding of
the Bison Yard in Buffalo, NY. We expiuined that some of the projects listed were in addition
to. or expanded versions of, the projecis described in the Operating Plan; NS determined after
Split Date to undertake these added or expanded projects as a result of new traffic flows and
other experience gained. NS also decided based on post-Split Date experience to defer
completion of eight other projects described in the Operating Plan.

Since the First Report, NS has completed construction of seven of the 12 projects then in
progress and completed the design phase of two others. All of the projects relating to the

Transaction and their status (as of Aprii 30, 2001) are listed in the following chart:’

If status of project phase is blank, work on that part of the project has not yet begun.




L.ocation - Project Dept Phase Status
Alexandria IN  Construct track connection Track  Design Complete
Estimated Completion Date: Complete Grading Complete
Const Complete
Signal  Design Complete
Const Complete

Allentown -  PA Traffic Control System Signal  Design Note 2

Reading PA Const

Angola NY Upgrade existing siding, construc, new Irack Design Complete
siding
Estimated Completion Date: Complete Grading Complete
Const Complete
Bridge  Design Complete
Const Complete
Signal  Design Complete
Const Complete
Ashtabula OH Construct connection track Track Design Complete
Estimated Completion Date: Complete Const Complete
Signal  Const Complete
Extend siding 4. 580 track feet Track  Design Complete
Estimated Completion Date: Complete Grading Complete
Const Complete
Signal  Design Complete
Const Complete
Boundbrook  NJ Extend siding 15,000 track feet Track  Design Note 2
Estimated Completion Date: Grading
Undetermined

Const
Signal  Design
Const
Bristol Extend siding 14.255 track feet Track  Design Complete
Estimated Completion Date: Complete Grading Complete
Const Complete
Bridge Design Complete
Const Complete
Signal  Design Coniplete
Const Complete
Bucyrus Construct track connection Land Complete
Estimated Completion Date: Complete Track  Design Complete
Grading Complete
Const Complete
Signal  Design Complete
Const Complete
Buffalo - Traffic control system and remove pole Signal  Design Complete
line.




Location . Project Dept Phase
Cleveland  OH Estimated Completion Date: Complete Const Complete
Buftalo NY Rehabilitate tracks in sub-leased BPRR Track  Const Complete
vard
Estimated Completion Date: Complete
Buffalo NY Construct connection to 31 RR vard I'rack Lesign Complete
istimated Completion Dew: Complete Grading Complete
Const Complete
Signal  Design Comple ¢
Const Complete
Buffalo  NY Reconstruct portion of Bison Yard  Track | design Complete
Estimated Completion Date: Complete Grading Complete
Const Complete
Signal ~ Design Complete
Const Complete
Butler ~ IN Construct track connection “Track  Design ~ Note2
Estimated Completior Date: Grading
Undetermined

Const
Signal  Design
Const
Chicago ~IL  Expand and improve 47th St Yard  Track Design Complete
Intermodal Terminal Grade/Pave Complete
Estimated Completion Date: Complete
Cloggsville OH Track Rehabilitation I'rack Design Complete
Estimated Completion Date: Complete Const Complete
Cloggsville OH Construct second main Irack  Design Complete
Grading Complete

Const Complete

Bridge Design Complete

Const Complete

Signal  Design Complete

Const Complete

Columbus ~ OH Construct track connection Irack  Design Complete
Estimated Completion Date: Complete Grading Complete

Const Complete

Signal  Design Complete

Const Complete

Crockett VA Construct 9.100 foot new siding  Land ‘ = Complete
Estimated Completion Date: Complete Track  Design Complete

Grading Complete

Const Complete

Bridge Design Complete

Const Complete

Signal  Design Complete




Location Project Dept

Phase
Const

Status
Complete

Croxton Expand and improve intermodal Track
terminal
Estimated Completion Date: Complete

Design

Grade

Complete

Complete

E-Rail ] Expand and improve ‘ntermodal Track
terminal

Design

Grade/Pave

Complete

In progress

Erie Track Realign Project I'rack
Estimated Completion Date: 4Q01

Signal

Design
Grading
Const
Design
Const

Complete
In progress
In progress

Complete
In progress

Flemington NJ  Construct 12.500 foot siding I'rack
Estimated Completion Date:
Undetermined

Signal

Design
Grading

Const
Design
Const

Note 2

Hadley Jet N Double tracking Track
(Ft Wayne) Estimated Completion Date:
Undetermined

Signal

Design
Grading

Const
Design
Const

Hagerstown Construct siding Track
Sec

Estimated Completion Date: Complete
(Greencastle)

Signal

Design
Grading
Const

Design
Const

Complete
Complete
Complete

Complete
Complete

Hagerstown Traftic Control Signal
Sec

Design

Const

Complete

Complete

Harrisburg PA  Construct double track

Signal

Design

Grading
Const
Design
Const

Complete
Complete

Complete
Complete
Complete
Complete




Location
Harrisburg

(Rutherford)

PA

Project
Construct intermodal terminal
Estimated Completion Date: Complete

Track

Dept

Phase
Design
Grade/Pave

Complete
Complete

Harrisburg -

Reading

PA

PA

Traffic Control System and remove Signal
pole line

Estimated Completion Date: 3Q01

Design

Const

KD Tower -
Cumberland
Falls

KY
KY

Extending double track 40.120 feet Track

Estimated Completion Date: Complete

Signal

Design

Grading

Const
Design
Const

Complete

In progress

~ Complete

Complete

Complete
Complete
Complete

Knoxville -

Chattanooga

Marshfield

Double Stack Clearance: Track
Estimated Completion Date: Complete

Bridge
Upgrade and extend siding 7.908 feet Land
Estimated Completion Date: Complete Track

Bridge

Signal

Design
Const
Design

Design
Grading
Const
Design
Const
Design
Const

Complete
Complete
Complete

Complete
Complete
Complete
Complete
Complete
Compiete
Complete
Complete

Oak Harbor

Construct track connection LLand
Estimated Completion Date: Complete Track

Signal

Design
Grading
Const
Design
Const

Complete
Complete
Complete
Complete
Complete
Compiete

Pattenburg

Clearance-9 Bridges Bridge

Estimated Completion Date: Complete

Design
Const

Complete
Complete

Pattenburg

Siding Extensions Track

Estimated Completion Date: Complete

Signal

Design
Grading
Const
Design
Const

Complete
Complete
Complete
Complete
Complete

Pattenburg

Tunnel Clearance Bridge

Estimated Completion Date: Complete

Design
Const

Complete
Complete

Philadelphia

Construct crossover - Z00o Track
Estimated Completion Date:

Undetermined

Signal

Design
Grading

Const
Design
Const

Note 2

Piney Flats

Extend siding # 510 feet Land
Estimated Completion Date: Complete Track

10

Design

Complete
Complete




Location Project Dept Phase Status

Grading Complete

Const Complete

Signal  Design Complete

Const Complete

Port Reading NJ Chemical Coast Clearance Projects Track Design Complete

Estimated Completion Date: Complete Const Complete

Bridge Design Complete

Const Complete

Extend siding 5,189 feet Land Complete

Estimated Completion Date: Complete Track Design Complete

Grading Complete

Const Complete

Bridge Design Complete

Const Complet.

Signal  Design Complete

Const Complete

Reading - PA Traffic Control System and remove Signal  Design Note 2
pole line
Philadelphia PA Const

Riverton Jet - VA Clearance projects Bridge Design Complete
Roanoke VA Estimated Completion Date: Complete Const Complete
Sandusky OH Construct Triple Crown Terminal frack  Design Complete
(Bellevue) Estimated Completion Date: Complete Grade/Pave Complete
Building Const Complete

Sandusky- OH Deouble Track: S 13.60 - S 26.00 Track  Design Complete
Columbus Estimated Completion Date: Complete Grading Complete
Const Complete

Signal  Design Complete

Const Complete

Sandusky- OH Double Track: S 78.10 - S 88.40 Land Complete
Columbus Track  Design Complete

Grading Complete

Const Complete

Signal  Design Complete

Const Complete

Sandusky- OH Double Track: S 88.30 - § 95.60 Land Complete
Columbus Estimated Completion Date: Complete Track Design Complete
Grading Complete

Const Complete

Signal  Design Complete

Const Complete

Sidney . Construct track connection Track  Design Complete




Note 2: Project on hold pending evaluation of revised traffic requirements.
A number of significant capital projects also were completed by Conrail in the Shaicd
Asset Areas in the year 2000. They include:
e Installation of 7.1 miles of welded rail. primarily in Oak Island Classification Yard
and Pavonia Receiving Yard ($1.9 million).
¢ Installation of 37.500 tie. for the purpose of improving yard conditions in all three
Shared Asset Areas ($2 million).
e [nstallation of new yard control systems for Pavonia Hump Classification Yard
($800.000).
e [stablishment of remote control of Milwaukee Junction Tower with the Mt. Laurel
Dispatcher ($200.000).
e Addition of two new tracks at Bayline Yard in Newark, NJ ($1.1 million).
Moreover, Conrail anticipates that some $20 million in capital initiatives will be
completed in 2001.
3 Service/Operational Monitoring
In the First Report, we reported that service on the NS system had steadily improved
since October 1999 as reflected by three important measures of service — average train speed,
total cars on line, and average dwell time." And. as noted earlier. the Board found in Decision

No. 5 that “CSX and NS have substantially resolved their transitional operational and service

4 4 . 2 ik
We also noted that service and operational issues are not encompassed within the general

oversight proceeding (see Decision No. 89, slip op. at 161) but have been closely monitored
by the Board as a result of the operational monitoring conditions the Board imposed in
Decision No. 89, the periodic reporting requirements set forth at pages 162-165 of that
decision and the close and frequent communications the Board’s staff maintains with
Applicants on operational and service issues.




problems and . . . are in the process of successfully integrating from an operational perspective
their respective portions of Conrail.” Decision No. 5, s/ip op. at 10-11. Since the First Report,
each of the same three measures of service — average train speed. total cars on line, and average
dwell time — has remained within an acceptable range. Because these measures are geared to
fluidity. it is not surprising that the metrics are in an acceptable range given the fluidity of the NS
system.

D. Labor

In the First Report, we reporied that, prior to Split Date, Applicants had entered into 18
implementing agreements with all of the labor organizations representing their hourly
employees. in compliance with the New York Dock conditions imposed in Decision No. 89, We
also advised that. in compliance with Ordering Paragraph 27 of Decision No. 89, an NS Labor
Management Task Force had met with labor organizations that had responded to NS invitation
to meet for the purpose of “promoting labor-management dialogue concerning implementation
and safety issues.”

No labor organization filed comments in the first annual oversight proceeding. There
have been a few disputes regarding labor protective conditions that have been arbitrated. In
addition, numerous employees received displacement allowances and many claims have not yet
been resolved. One organization, the Brotherhood of Maintenance of Way Employes
("BMWE"), petitioned the Board to overturn one of the arbitration decisions (by William
E.Fredenberger, Jr.) establishing one of the impiementing agreements (which the parties
subsequently incorporated into a voluntary agreement) on the ground of the arbitrator’s
conviction for unrelated offenses. The Board denied that petition by decision served January 26,

2001, and the union is seeking judicial review.




Also, a group of unions and the Commonwealth of Pennsylvania filed a petition with the
Board on March 28, 2001 protesting NS” announced decision to close the Hollidaysburg, PA car
repair shops on or about September 1, 2001. The petition claims that the closure will breach
representations NS made in the control proceeding and asks the Board to order NS to continue
operating the shops and to spend an additional $4 million on the shops. On May 21, 2001, the
Board issued an order directing NS to submit by June 11. 2001 a pleading showing “why the
Board should not order NS to cancel its proposed shut-down of its Hollidaysburg Car Shops.™

On Consolidated Rail Corporation (“Conrail™). there have been few disputes regarding
labor protective cond’tions. A total of 493 employees have been certified as entitled to New York
Dock displacement allowances. with approximately 148 displacement allowances being paid
cach month. Claims for displacement allowances have been submitted under the New York Dock
protective conditions on behalf of employees represented by several labor organizations.
Discussions of these claims are ongoing. Two organizations, the BMWE and TWU. have
requested arbitration, but to date the parties are still in discussion over these claims.

E. Relationship with Shortlines

NS is continuing to work with its shortline connections in a spirit of cooperation. NS
believes that its relations with shortlines are guod, and there have been few disputes. NS’
compliance with specific conditions imposed with respect to particular shortlines will be
discussed in Part I1.

F. Relations with Amtrak and Other Passenger Authorities

Four passenger operations operate over Conrail lines that NS now operates: Metro-North
Commuter Railroad Company (“Metro-North™), New Jersey Department of Transportation/New
Jersey Transit Corporation (“NJT™), Southeastern Pennsylvania Transportation Authority

("SEPTA”) and Amtrak. NS has agreements with all of these passenger interests.




NS has continued to have good working relations with the passenger authorities, and no
major problems have arisen in the second year after Split Date.

I'he only passenger railroad that filed comments regarding concerns about NS in the first
araual oversight round was Metro-North, which questioned the assignability to NS and CSX of
Conrail’s rights under a 1983 contract between Conrail and Metro-North. Metro-North asked the
Board in any event to modify that contract. which extends until at least December 31. 2002, and
also asked the Board to order NS to convey the Port Jervis-Suffern line to Metro-North. In
Decision No. 5. the Board reaffirmed that Decision No. 89 had resulted in the assignment of all
Conrail’s contractual and operating rights to NS and CSX. refused to modity the Conrail/Metro-
North contract, and declined again to order conveyance of the Port Jervis-Suffern line. Decision
No. 5 at 20-21. The Board also expressed its anticipation that Metro-North would agree to pay
almost $500.000 in then-outstanding trackage and maintenance fees to NS required by the

contract, which Metro-North had declined to pay, and encouraged NS arid Metro-North to

negotiate “a long-term contract that provides for continued commuter service in this region.” /d.

Metro-North has paid NS the amount due under the contract, aind NS and Mctro-North
have had discussions regarding a long-term contract to replace the existing contract. but no
agreement has yet been reached.

G. Safety Implementation

In its First Report. NS described in detail the steps it had undertaken, in compliance with
Environmental Conditions 49(A) and 49(B). to carry ou the Safety Integration Plans ("SIPS")
submitted to the Board in December 1997 and the Memorandum of Understanding between the
Board and the Federal Railroad Administration (“FRA™) dated May 19, 1998. At that time, NS

reported that as of its most recent safety integration meeting with FRA on April 5, 2000, NS had




satisfactorily completed all but six of the 65 safety implementation items that it had originally
identified.

As the Board noted in Decision No. 5 at 11, the Department of Transportation (“*DOT")
filed comments in the first annual oversight proceeding that described NS” and CSX's overall
safety record since Spiit Date as “excellent.”

Since the filing of the First Report. the FRA and NS conducted formal Safety Integration
Plan Accountability (“SIPA™) meetings in June and September of 2000, and a “final” meeting or
February 7. 2001, Although the FRA reserves the right to reopen the SIPA process during the
oversight period. it concluded that a comparison of NS safety record before and after Split Date
warranted termination of the SIPA process. In particular, the FRA determined that the
I'T/Hazmat 1ssues that were deemed to be a significant problem immediately after June 1, 1999
had been resolved. In addition, all of the items in the NS” SIPA worksheet were either
completed or represented on-going activities. such as a pilot project for testing Positive Train
Control. that no longer required constant FRA oversight,

The careful implementation of NS systems and safety initiatives on the new Northern
Region was discussed in tk : First Report at 22-23. That work continues. NS has remained the
safest Class [ railroad (as reflected by the receipt of NS’ twelfth consecutive I£.H. Harriman Gold
Medal) diie, in part. to its constant efforts to remind employees that “all injuries can be
prevented.” Recent examples of these efforts include the following:

Over 14,000 train and engine service employees, dispatchers and field personnel over
the entire system participated in eight-hour safety workshops during the 4" Quarter

2000. Training classes were co-conducted by craft anu management employees.




Modules included Crew Resource Management (“CRM™) and “SOFA™ (Switching
Operations Fatality Analysis) training.’
Safety training workshops for mechanical and engineering department employees
carried over into the 1™ Quarter, 2001 throughout the NS system.
Form NS-1, “Rules for Equipment Operation and Handling™ was implemented on
December 1, 2000, replacing former Conrail EC-99.
NS has adopted throughout the NS system the former Conrail rule of *3-Step
Protection” for the prevention of movement of equipment without an engineer.
NS implemented its automated dispatcher bulletin system on the Northern Region.
replacing the former bulletin order system in October, 2000.
Critical Incident Response Training is ongoing on Northern Region divisior s.
Engineering. Transportation and Mechanical Departments continue to receive
monthly distributions of safety training videos. posters and safety statistical
information for use in employee contacts, and posting on safety bulletin boards.
H. Impact on Chicago Switching District.
As reported in the First Report, Chicago continues to work weil from an operational
perspective. The Conrail Transaction has had no material adverse effect on Chicago operations
or on the status of IHB as a neutral switch operator. No complaints about then-current Chicago

operations or about IHB were raised in the first annual oversight round.

NS was a leader in adoption of a joint (labor/management/FRA) rail industry campaign to
prevent fatalities during switching operations, commonly referred to as “SOFA.”
Labor/management initiatives included the distribution of 2 formal SOFA Declaration, a
“lifesaver” video and the SOF A training referenced above.




Effects of the Transaction on Jurisdictional Thresholds and
Revenue Adequacy.

Decision No. 89 discussed at length the arguments of some parties that NS and CSX had
paid an excessive price for the Conrail stock (what those parties termed an “acquisition
premium”) and the requests of these parties for conditions that would have prohibited Applicants
from using their costs of acquiring the Conrail stock in calculating jurisdictional thresholds under
49 U.S.C. § 10707(d)(1X(A) or in calculating revenue adequacy. The conditions these parties
requested would have required instead the use of predecessor (i.¢.. Conrail’s) historic book value
for those purposes. The Board rejected their arguments and declined to impose the requested
conditions, but said it would continue to assess in the oversight proceedings the effect of the
Transaction on the jurisdictional threshold applicable to rate reasonableness cases and on the
Board's revenue adequacy determination

In its decision affirming Decision No. 89, the Second Circuit squarely upheld the Board’s
analysis of this issue. The court noted that the Board’s usc of acquisition costs to value rail
assets is consistent with Generally Accepted Accounting Principles ("GAAP™) and was upheld in
Association of American Railroads v. ICC, 978 F.2d 737 (D.C. Cir. 1992). The court stated:

We agree with the STB’s view that Federal Power Commission v. Hope Natural Gas

Co., 320 U.S. 591 (1944). is inapplicable here. . . . [T]he STB determined that the

railroad industry is not a heavily regulated industry and that “[g]iven that very few rail

shippers are captive shippers whose rates ever require regulatory intervention, paying too

much for property in hopes of extracting increased rents would be a self-defeating

strategy in the rail industry.” This conclusion is reasonable and entitled to deference.
Erie-Niagara. slip op. at 13.

In the First Report, NS described in detail the actual methods of accounting. required by

GAAP, that it was employing with respect to the costs and carrying values related to the lines

operated by NS in the Conrail Transaction. NS continues to employ those methods.




In Decision No. 5. the Board., after noting that only one commenter had raised any issue
as to the matter,” concluded that there is “no evidence on this record that the *acquisition
premium’ or any aspect of purchase accounting rules played any role in pricing decisions made
by NS or CSX.” Decision No. 5 at 18. It observed that rate changes put into effect by those
carriers appeared to reflect current market conditions, including the recent significant rises in
diesel fuel costs, and had nothing to do wit.s the purchase price of Conrail. /d The Board also
pointed out that a calculation of the 180%-of-variable cost jurisdictional threshold under the
Uniform Rail Costing System (“"URCS”) depends on movement-specific data. rather than on
overall system calculations.” No shipper had introduced evidence on the record showing how the
calculation of this threshold under URCS had been affected with respect to any movement of
significance to the shipper. /d at 18. n. 35. The Board noted there was currently no active rate
case betore the Board in which the jurisdictional threshold for any CSX or NS movement is
implicated. /d at 18-19.

The circumstances found by the Board remain the same as far as NS is concerned. NS is
currently not subject to any rate case involving movements pertinent to the Conrail Transaction.

NS understands that the Board will centinue to monitor this issue. but NS believes that the

That issue was raised by the Ohio Rail Development Commission. essentially in passing.
without detail.

Although the determination of “revenue adequacy™ is a system-wide concept, the First
Report explained (NS-1 at 29-30) that no purchase accounting adjustments to the value of
NS™ assets in its accounts and Form R-1 were called for with respect to the former Conrail
routes operated by NS, which continue to be owned by Conrail and its subsidiary, PRR.
Moreover, for purpose of calculating NS’ net investment basis, the value of the property
leased by NS is included in NS™ Schedule 250 at the lessor’s (Conrail in thi- ~ase) historic
net book value (historic book value less accumulated depreciation.) As note n the First
Report, this results in a lower net investment base. and thus a higher degree of revenue
adequacy, than would be the case if those assets had been acquired by NS and written up in
value to reflect their acquisition cost.




Board's Decision No. 89 finding is correct: The application of GAAP to NS accounts in
connection with the Conrail Transaction will not have a material effect upon the statutory
threshold for rate regulation or on the determination of revenue adequacy.

J. Buffalo-Area Infrastructure

In its decision served February 2. 2001 in the Buffalo Area Infrastructure Proceeding,
Finance Docket No. 33388 (Sub-No. 93). the Board found that NS and CSX “have invested
substantial amounts on infrastructure to improve rail service in the immediate Buffalo area and in
the rail network connected to it. CSX and NS have also worked closely with local groups and
business interests to identify additional projects involving upgrades in capital improvements and
to take appropriate actions. We commend CSX and NS for their cooperative actions in this
regard and urge them to continue those efforts in the future.” Decision at 5.

In that decision, the Board discontinued that proceeding as a separate proceeding. but
said it would continue to monitor Applicants” actions for improving rail service in the Buffalo
area and directed them to continue “to provide updates on the Buffalo area infrastructure, as well
as related cooperative actions with other entities in the Buffalo area. as part of their respective
annual progress reports to be filed in the Conrail General Oversight proceeding.™ Decision at 6.

NS continues to have ongoing discussions with Canadian Natior ulway Company
(“CN™). South Buffalo Railway Company (“S137), and Canadian Pacific ~vay Company
(“"CP™). as well as a variety of New York state and local interests, concerning operations and
infrastructure, and although many of these discussions do not specifically address the matters
covered by the Buffalo Area Infrastructure proceeding. the discussions aJddress matters of
system-wide, as well as local, operational interest. NS continues to werk, in a variety of ways
and forums, to achieve New York State property tax reform as well as public funding for the

efforts described by NS in the joint CSX/NS report submitted in that proceeding.




Il REVIEW OF OTHER SPECIFIC CONDITIONS IMPOSED BY
THE BOARD

We address below NS™ compliance with specific ongoing conditions imposed in Decision
No. 89.°

A. Adherence to the NITL Agreement, as Modified.

I'he Board ordered Applicants to adhere to all of the terms of the NITL settiement
agreement, subject to the modifications ordered by the Board in Decision No. 89. Decision No.
89. Ordering Paragraph 20. NS continues to be in compliance with all of the terms of the NITL
agreement as modified by the Board: the major continuing elements of the agreement. as
modified. are described and discussed below:

(a) Conrail Transaction Council. Pursuant to the NITL agreement. CSX and NS
created the Conrail Transaction Council. The Council’s member: hip includes. in addition to the
Applicants and NITL. many other organizations representirg affected rail users, including .
American Chemistry Council (formerly CMA) the Society of the Plastics Industry, Inc.. the
Intermodal Association of North America. the American Iron and Steel Institute, the

Transportation Intermediaries Association, the National Grain and Feed Association, Edison

Electric Institute, the American Forest and Paper Products Asscciation, the Institute of Scrap

Recyeling Industries, the Ame-ican Automobile Manufactures Association, ar.d The Fertilizer

[nstitute.

[1: the First Report, NS advised that it had complied with a number of one-time conditions
imvosed by Decision No. 89: specifically:
Notifications to the Board (Ordering paragraphs 2, 3 and 4).
Contract termination or substitut on options (Ordering Paragraph 10).
Discussion with the Port of Wilmington (Ordering Paragraph 25).
Transfer of Buffalo Creek trackage rights (Ordering Paragraph 34).
Transfer of Keensburg-Carol trackage rights (Ordering Paragraph 42).




Between its inception in early 1998 and the end of 2000, the Council met more than 25
times. The matters discussed included the carriers” metrics and every major implementation
activity. as well as many relatively minor ones. NS strongly believes that the Council and its
meetings greatly assisted NS and CSX in implementing the Transaction.

At the Council’s most recent meeting. on December 5, 2000, members of the Council
(not including the Applicants) proposed that its regular monthly meetings be discontinued and
that further meetings be convened only as needed to deal with specific subjects. The proposal
was adopted without objection. The Council still exists. but has not had occasion to meet since
its meeting in December.

(b) tnterline service. The NITL agreement provides that. with respect to Conrail
customers on routes over which at least 50 cars were shipped in single-line Conrail service in the
year prior to the Control Date, and where service would become joint-line CSX-NS service after
the Split Date, on request of the customer. NS and CSX will, for three years, maintain the
Conrail rate subject to RCAF-U adjustment. and “work with that shipper to provide fair and
reasonable joint-line service.” Disagreements over routing or interchange points may be
submitted to binding arbitration. NS continues to be in compliance with this provision. No

shipper has requested arbitration of routing or interchange point issues.”

In the first annual oversight round. ISG Resources. Inc. described service difficulties
following Split Date and the rerouting of its traffic to an alternate. multi-carrier movement:
that rerouting was facilitated by NS’ grant of a temporary waiver of NS contractual blocking
provision pertaining to Reading Blue Mountain & Northern Railroad (RBMN). permitting
RBMN to participate in the alternate movement. In Decision No. 5 in this proceeding the
Board declined to award ISG an open-ended extension of that waiver., which is now set to
expire on June 30, 2001. The Board said, however, that it expected NS to “extend the waiver
of the RBMN blocking provision if it continues to be unable to provide satisfactory service
itself.” Decision No. 5 at 24. NS is in active discussions with the parties about this matter.




The Board in Decision No. 89 expanded this provision to cover situations in which a
Class I11 carrier could provide through service connecting solely with Conrail pre-Transaction,
but post-Transaction must provide a three-carrier connecting service with both CSX and NS. To
date, such protection has not been requested.

(¢) Gateways. The NITL agreement provides that “NS and CSX anticipate that
all major interchanges with other carriers will remain open as long as they are economically
efficient.” NS continues to comply with this condition.

(d) Facilities within Shared Assets Areas. The NITL agreement provides that
during the term of the Shared Assets Areas Operating Agreements, any new or existing facility
within the three SAAs (other than an “Operator Facility™) shall be open to both CSX and NS to
the extent and as provided in those Agreements. and construes those Agreements as generally
providing that both CSX and N¥ shall have access to existing and new customer-owned facilities
in the SAAs, that both CSX and NS may invest in joint facilities in the SAAs in order to gain
access to such facilities, and that either NS or CSX may solely develop facilities that it will own
or control and exclusively access. The Board in Decision No. 89 emphasized that during the
term of the Shared Assets Area Operating Agreements, all existing and new customer-owned
facilities within the SAAs may be served by both CSX and NS. Decision No. 89. s/ip op. at 58.
NS continues to comply with this condition.

(e) Board oversight and reporting. The NITL agreement sought STB oversight
for three years: the Board expanded its oversight to five vears. The agreement also provided for
quarterly reporting by NS and CSX and development by CSX. NS and the Conrail Transaction

Council of objective, measurable standards to be used in the quarterly reports.




As reported in the First Report, NS, CSX. and the Conrail Transaction Council developed
the following performance metrics to monitor performance: cars on line by owner and by type:
average train speed by traffic mix; average terminal dwell time at specific terminals; and average
days on line for empty and loaded cars. In addition to these measures, the Association of
American Railroads requested that NS and CSX report bill of lading timeliness. To enable the
public to better monitor service, NS and CSX report all of these metrics on a weekly basis. rather
than a quarterly basis. Updated metrics continue to be posted on each r. iroad’s website as well
as the AAR’s website every Wednesday.

() Reciprocal switching. The NITL agreement provides that NS or ('SX, as the
case may be, will keep open to reciprocal switching for ten vears any point at which Conail
provided reciprocal switching and also that for five years. reciprocal switching charges between
NS and CSX at those points will not exceed $250 per car. subject to annual RCAF-U adjustment.
Further. at all other points and/or with all other carriers, switching rates are to be limited to
existing rates plus RCAF-U adjustment or a negotiated amount not to exceed the existing rate
plus RCAF-U adjustment.

The Board expanded these provisions in Decision No. 89 to require, where feasible,
preservation of switching agreements in both directions — NS and CSX over Conrail and Conrail
over NS and CSX — under the same terms provided in the NITL agreement. The Board also
mandated preservation of switching arrangements and rate accommodations in cases in which
shortline railroads paid switching charges to Conrail pre-Transaction. Decision No. 89, slip op.
at 57. NS continues to comply with this provision of the NITL agreement, as expanded by the

Board.




B. Adherence To Other Settlement Agreements.

The Board specifically required NS and CSX to adhere to the terms of settlement
agreements entered into with Amtrak, the Southern Tier West Regional Planning and
Development Board. the United Transportation Union, the Empire State Passengers Association,
and the City of Indianapolis. Decision No. 89. Ordering Paragraph 21. NS is not a party to the
latter two agreements.

The parties to the settlement with the Southern Tier West Regional Planning and
Development Board have complied with that agreement by making the underlying real estate
transfer contemplated by that agreement. Subsequent to that transfer, the line was subleased to
the Western New York & Pennsylvania Railroad. See STB Finance Docket No. 34017, Western
New York & Pennsylvania Railroad, LLC -- Lease and Operation Exemption -- Norfolk Southern
Railway Company and Pennsylvania Lines LLC, decision served April 30, 2001.

NS continues to comply with the terms of its settlement agreements with Amtrak and
UTU as well.

C. Intermodal truck traffic monitoring.

The Board required applicants to monitor the origins, destinations and routings for truck
traffic at their intermodal terminals in Northern New Jersey and Massachusetts so as to permit
the Board to determine whether the Transaction has led to substantially increased traffic over the
George Washington Bridge. and to report their findings quarterly. Decision No. 89, Ordering
Paragrapl: 22. NS has submitted seven reports including data surveyed from its intermodal

terminal in Croxton, NJ covering the period from January 1, 1999 through March 31, 2001, and




is continuing to monitor truck traffic at Croxton.'” NS expects to file in early July its report for
the months of April. May and June, 2001.

D. Indianapolis Power & Light.

I'he Board required applicants to allow IP&L to choose between service to its Stout plant
provided directly by NS or via switching by the Indiana Rail Road Company (“INRD™), to allo
creation of an interchange at MP 6.0 on the Petersburg Subdivision of Indiana Southern Railroad
("ISRR”) for traffic moving to or from the Stout or Perry K plants, and to provide conditional
rights for either NS or ISRR to serve any build-out to the Indianapolis Belt Line. Decision No.
89. Ordering Paragraph 23,

To implement this condition. NS and INRD entered into a trackage rights agreement that
will permit NS to serve the Stout plant directly via trackage rights. Also. in response to IP&L.’s
concerns that MP 6.0 would not be an efficient interchange point. NS, CSX and ISRR agreed to
permit NS and ISRR to interchange at Crawford Yard in Indianapolis. In addition, NS, CSX and
INRD have agreed that NS may. in lieu of serving the Stout plant directly via trackage rights,
serve the plant using switching services on terms that the parties have agreed to.

I'o date. it continues to be the case that NS has not moved coal to the Stout plant. NS
understands that the parent company of IP&L., IPALCO Enterprises, Inc.. recently merged with a
subsidiary of the AES Corporation. AES/IP&I. and NS have discussed NS service to [P&L, and
NS expects that that dialogue will continue. NS understands. however, that a large portion of

Stout’s coal continues t¢ move under a contract with INRD.

""" Because of data collection problems, reports were not filed for the last two quarters of 2000.

The Board granted NS™ reque.t for a waiver of the requirements for those quarters. NS also
has been serving copies of its quarterly filings upon a representative of the New York State
Economic Development Commission.




E. CSX access to the Monongahela.

I'he Board directed that the Applicants adhere to their representation that although NS
will have operational control of Conrail’s MGA lines, CSX will have equal access to all current
and future facilities located on or accessed from those lines. Decision No. 89, Ordering
Paragraph 26. As reported in the First Report. commercial access to the Monongahela and
operation on the Monongahela is covered by the Monongahela Usage Agreement and an
operating plan and accounting plan which provide assurance of commercial access to CSX on a
fair and equal basis. Planning for the scheduling of train pickups continues to occur weekly and
monthly. and is coordinated daily through frequent communication

F. Nonexpansion of paper barriers.

Decision No. 89 provided that. with respect to any shortline that operates over lines
formerly operated over by CSX. NS, or Conrail (or any of their predecessors), and that. in
connection with such operations. is subject to a “blocking” provision, CSX and NS. as
appropriate, must enter into an arrangement that has the effect of providing that the reach of such
blocking provision is not expanded as a result of the CSX/NS/CR Transaction. Decision No. 89,
Ordering Paragraph 39. To date. no shortline has requested that NS enter into any formal
agreement memorializing this provision.

G. Ann Arbor Railroad’s contract with Chrysler.

Decision No. 89 provides that CSX and NS must take no action that would undermine or
interfere with the ability of the Ann Arbor Railroad “to provide quality interline service™ under
its new contract with Chrysler. Decision No. 89, Ordering Paragraph 40. NS continues to
comply with this condition, and Ann Arbor Railroad has not raised with NS any complaints or

concerns in this regard.




H. Wyandot Dolomite and National Lime and Stone (“NL&S").

Decision No. 89, in Ordering Paragraph 43, imposed certain conditions to mitigate the
effects of the Transaction of two shippers of aggregates in Ohio, Wyandot Dolomite and
National Lime and Stone ("NL&S"). which would be receiving joint-line service on shipments
that Conrail handled in single-line service before the Transaction. Specifically. the Board
required NS and CSX to make arrangements to permit one of them to provide single-line service
for movements tendered in unit trains of 40 or more cars for five years NS and CSX have been
complying with this condition.

NL&S and Wyandot petitioned for judicial review of Decision No. 89, contending that
the condition imposed by the Board provided them insufficient relief. The Second Circuit in
Erie-Niagara rejected their contention, stating: “The STB's decision to deny more extensive
remedies at this time was not an abuse of discretion.” Erie-Niagara. slip op. at 26.

I. NS access to Joseph Smith & Sons (“JS&S™).

Pursuant to Decision No. 89, Ordering Paragraph 44, NS shall have access to any new
line constructed by JS&S or NS, or by any entity other than CSX, between the JS&S facility at
Capital Heights, Maryland, and any line over which NS has trackage rights. It continues to be
NS” understanding that. to date, no build-out from the JS&S facility has been constructed.

J. Wheeling & Lake Erie Railway Co.

In Decision No. 89, the Board required Applicants to: (a) grant W&LE access to Toledo.
with connections to the Ann Arbor Railroad and other railroads at Toledo. (b) extend W&LE's

lease at. and trackage rights access to. NS* Huron Dock on Lake Erie. and (¢) grant W&LE

overhead haulage or trackage rights to Lima. OH. with a connection to Indiana & Ohio Railway




Company at Lima."" The Board subsequently clarified these conditions. See Decision No. 107

in Finance Docket No. 33388 (served December 9. 1998).

In the first year of this general oversight proceeding, both NS and W&LE reported that,
although they had been negotiating the terms of the Huron Dock lease and W&LE's access to
Toledo. the parties had not yet reached agreement. Both agreed that the parties were continuing
to negotiate and did not yet deem it necessary te return to the STB for guidance.

NS has exercised the authority granted to it as part of the Board's aporoval of the
I'ransaction to discontinue operations over the Maumee River Bridge, which W&LE uses to
reach Lang Yard (and CN) and Ann Arbor. See Decision No. 89 at 181 (Ordering Paragraph No.
71). At this time, NS continues to provide the bridge tender for W&LE's use of the bridge.
Further, NS continues to provide W&LE access between Bellevue and Toledo. albeit under the
terms of a temporary “detour” agreement pending final resolution of certain trackage rights
issues. Huron Dock is no longer an active dock for W&LE. and NS has offered to relieve
W&LE of any continued obligation under a renewed lease (even as the ultimate term of that
renewal has yet to be determined). The parties continue to work with each other and discuss
matters in good faith, and NS does not yet see the need to call upon the Board to resolve any

1Ssues.

""" The Board went on to provide: “Further, applicants and W&LE must attempt to negotiate an

agreement concerning mutually beneiicial arrangements, including allowing W&LE to
provide service to aggregates shippers or to serve shippers along CSX's line between
Benwood and Brooklyn Junction, WV, and inform us of any such arrangements reached.”
Decision No. 89, Ordering Paragraph 63. As compliance with this condition is solely within
the province of CSX, NS will not comment on it further.




K. Environmental Conditions

In the June 1, 2000 First General Oversight Report, NS summarized the status of its
compliance with the environmental conditions (“Environmental Conditions™) describea in
Appendix Q of Decision No. 89. In Decision Ne. 5. the Board found: “The pleadings submitted
in the first annual round of the Conrail general oversight proceeding (including the quarterly
environmental status reports) establish that CSX and NS are making good faith efforis to comply
with the extensive environmental mitigating conditions we imposed when we approved the
Conrail transaction.” Decision No. 5 at 28

In this Second Report, NS updates the First Report to describe the further compliance
achieved in the last year with respect to those Environmental Conditions that were not complete
as of May 31, 2000. Where NS noted in the First Report that it had completed implementation of
a given Environmental Condition, no additional reference is made to that Environmental
Condition in this Second Report.

I'hroughout the oversight period. NS has provided monthly reports to the Board's Section
of Environmental Analysis (SEA) documenting the status of NS™ compliance with the various
Environmental Conditions. In addition. beginning in October 2000, NS has prepared quarter)
community outreach repors on the status of consultations between Norfolk Southern and certain
communities in Ohio, Indiana and New York. as well as with the Ohio Rail Development
Commission.

I'he third quarterly community outreach report is being submitted to the Board today,
and, as in the past, copies of each community-specific outreach report are also being provided to
the respective community. The outreach reports are intended primarily to keep the Board and the
communities apprised as to the status and resolution of environmental and safety 1ssues of local

concern (many not Conrail Transaction-related or otherwise not subject to the Board's
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jurisdiction) that have been or will be addressed by NS with the communities. The quarterly
outreach reports provide summary descriptions of these consultations to inform the Board of the
breadth of issues addressed by NS and the communities through ongoing consultations.

Among the actions implemented by NS since the First Report in furtherance of the
environmental conditions established by the Board under Decision No. 89 are the completion of
the Cloggsville and Vermilion Connections in Ohio and the rerouting of train traffic to take
advantage of those new connections. completion ot at-grade crossing safety improvements
pursuant to Environmental Condition 8(A) or Negotiated Agreements with communities subject
to Environmental Condition 51 and construction of a new NS mainline in Lafayette, Indiana to
remove rail traffic from a busy downtown area.

In Decision No. 5 in this proceeding. the Board indicated that NS should in its next
quarterly community outreach status report address the train traffic issue raised in a November
13, 2000 letter from the City of Olmsted Falls, Ohio. NS provided the City with information on
the volume of NS’ rail traffic through Olmsted Falls in a letter dated December 21. 2000. The
information indicated the absence of a significant overall change in the levels in pre- and post-
Transaction rail traffic in Olmsted Falls. While relatively brief train count snapshots are of
course of only limited value in assessing traffic levels because of fluctuations in shipper
demands. seasonal impacts, necessary operational adjustments and other cemmon variables that
require a longer view, we nevertheless note that. since the beginning of 2001, rail traffic through
Olmsted Falls has averaged approximately five trains per day less than the figure appearing in

NS’ 1997 operating plan.




R

Environmental Condition 4(D) (Safety: Hazardous Materials Transport)
NS certified compliance with Environmental Condition 4(D) for all NS rail line
segments subject to Environmental Condition 4(D) by letter to Secretary Williams dated

August 18, 2000.

Environmental Condition 8(A) (Safety: Highway/Rail At-Grade Crossings)

l'o date. NS has submitted eleven quarterly reports to Secretary Williams
summarizing the completion status of the upgraded improvements to the NS at-grade
crossings subject to Environmental Condition 8(A). The most recent quarterly report was
submitted May 11, 2001.

NS certified completion of the following at-grade crossing safety upgrades
specified in Environmental Condition 8(A) by letter to Secretary Williams dated August
18. 2000:

TR 145, Ivesdale, Hlinois (FRA 479957T)

CR 172, West Point, Indiana (FRA 484323G)

CR 250 W. Peru. Indiana (FRA 484209G)

Washington St./CR 100 E. Burrows. Indiana (FRA 484246))
Meridian Line, New Waverly. Indiana (FRA 484248X)

Criswall, Mechanicsburg, Pennsylvania (I RA 592295C)

Encks Mill Road, Mechanicsburg, Pennsylvania (FRA 592320H)
Alleman, Marion. Pennsylvania (FRA 535151U))

Hayes Rd., Milner, Pennsylvania (FRA 535163N)




NS and the Indiana Department of Transportation (INDOT) entered into a
Negotiated Agreement, approved by INDOT on September 15, 1999, to modify the grade
crossing improvement to be installed at the Anthony Boulevard at-grade crossing in
Fort Wayne, Indiana. In Decision No. 160 (served June 21, 2000). the Board
approved the Negotiated Agreement between NS and INDOT and amended
Environmental Condition 8(A) and Environmental Condition 51 to incorporate the
Negotiated Agreement between NS and INDO'T periasaing to Anthony Boulevard. NS,
INDOT and the Tippecanoe County Board of Commissioners entered into a Negotiated
Agreement, signed by NS and INDOT on August 12. 1999 and approved by the
Tippecanoe County Board of Commissioners on September 8, 1999, to modify the grade-
crossing improvement at the CR 400 South at-grade crossing in West Point. Indiana to
provide for closure of the CR 400 South grade crossing. In Decision No. 161 (served
June 28, 2000), the Board approved the Negotiated Agreement among NS, INDO'I
and the Tippecanoe County Board of Commissioners and amended Environmental
Condition 8(A) and Environmental Condition 51 to incerporate the Negotiated
Agreement among NS, INDOT and the Tippecanoe County Board of Commissioners
pertaining to the closure of the CR 400 South grade crossing in West Point. Indiana.

NS and the Ohio Rail Development Commission (ORDC) entered into a
Negotiated Agreement dated October 17, 2000 modifying their February 10, 1999 Rail
Corridor Safety Agreement with respect to the at-grade crossings at York Street and
Kilbourne Street in Believue, Ohio and Hopley Avenue in Bucyrus. Ohio. In
Decision No. 175 (served November 16, 2000). the Board amended Environmental

Condition 8(A) and Environmental Condition 51 to incorporate the modifications




included in the October 17, 2000 Negotiated Agreement between NS and the ORDC with
respect to those three at-grade crossings in Ohio. As contemplated by the Negotiated
Agreement, closure ef the York Street at-grade crossing is pending with the ORDC.
power switches were installed by NS at the Kilbourne Street at-grade crossing and
became operational on March 5. 2001 and no action is required by NS with respect to

the Hopley Street at-grade crossing.

In Decision No. 168 (served August 22, 2000), the Board granted NS request for
an; extension until February 22, 2001 to certify completion of the upgrade under
Environmental Condition 8(A) with respect to the ncks Mill Road at-grade crossing in
Mechanicsburg, Pennsylvania. NS certified completion of the upgrade to the Encks Mill
Road grade crossing by letter to Secretary Williams on February 22, 2001. In Decision
No. 156 (served May 24, 2000), the Board extended the date for completion of the
requirements of Environmental Condition 8(A) for the Lucas Road at-grade crossing in
Erie. Pennsylvania until August 22, 2001. NS certified completion of the Lucas Road at-
grade crossing in its February 22, 2001 letter to Secretary Williams.

In Decision No. 153 (served May 31, 2000). the Board granted an extension of the
date for completion of the Environmental Condtion 8( ** requirement for the Loomis
Street at-grade crossing in Ripley, New York uniil August 22, 2001, Similarly, the Board
in Decision No. 157 (served May 31, 2000) granted an extension until August 22, 2001
for the completion of the Environmental Condition 8(A) requirement for the York
Road/SR 74 at-grade crossing in Mechanicsburg. Pennsylvania. In Decision No. 154

(served May 31, 2000), the Board granted an extension until August 22, 2001 for

completion of the Environmental Condition 8(A) requirement for the SR 7 at-grade




crossing in Berryville, Virginia. NS is awaiting state closure and safety mechanism
selection decisions with respect to the Loomis Street, Ripley. New York and York
Roud/SR74, Mechanicsburg. Pennsylvania at-grade crossings. The grade crossing
improvement project at SR 7 in Berryville, Virginia is under construction and NS expects
to complete the work by August 22, 2001,

-

In Decision No. 155 (served May 31, 2000). the Board approved a request by NS,

as sought by the Guilford Township Supervisors. for an extension of time in which to

install flashing lights at the Guilford Springs Road at-grade crossing in Guilford Springs,
Pennsylvania. Pursuani to Decisicn No. 155, the period was extended to August 22, 2001
or. alternatively. 6 months following completion of the construction by Guilford

Fownship of the relocated Guilford Springs Road and the NS grade crossing. NS advises

the Board that the construction project has not yet been completed.

3 Environmental Condition 11 (Noise)

In Decision No. 167 (served August 22, 2000), the Board granted a one-year
extension of time. until August 22, 2001, for completion of compliance by NS with
Environmeiital Condition 11,

Since the First Report was submitted. NS has entered into several more
Negotiated Agreements with the following responsible local governments pursuant to
Environmental Condition 11:

e Town of Stanley, Virginia
e Town of Elkton, Virginia

e Town of Luray. Virginia




e Town of Grottoes, Virginia

e Town of Gauley Bridge. West Virginia

e Nicholas County, West Virginia
Pursuant to Decisions No. 177 (served December 5. 2000), No. 178 (served December
14. 2000), No. 183 (served March 30, 2001) and No. 185 (served April 20, 2001)
respectively. the Board has amended Environmental Condition 11 and Environmental
Condition 51 to incorporate the Negotiated Agreements with the Towns of Stanley.,
Elkton, Luray and Grottoes, Virginia. NS has recently submitted to Secretary Williams
the May 2. 2001 Negotiated Agreement with the Town of Gauley Bridge. West Virginia
and the May 24, 2001 Negotiated Agreement with Nicholas County, West Virginia.
Board issuance of orders is pending.

Negotiations pertaining to wayside noise mitigation are ongoing between NS and

several other responsible local governments in Virginia and West Virginia for those
NS line segment areas identified under Environmental Condition 11. In addition, in those
arcas where NS has been informed by the responsible local government that they wish
NS to pursue Environmental Condition 11 discussions with individual property owners,
NS will soon begin to contact the relevant sensitive noise receptors identified by the

Board in Decision No. 89.

4. Environmental Condition 21(i) (Four City Consortium, IN)
In compliance with Environmental Condition 21(i), NS continues to attend

meetings scheduled by representatives of the Four City Consortium (FCC) with




representatives of CSX and the Indiana Harbor Belt Railroad. The most recent meetings
were convened on August 4, 2600 at the Calumet Operations Center, on October 19,
2000 at the Easi Chicago Marina and on February 28. 2001 in Hammond at the Lake
County Convention/Visitor Bureau. NS has continued to submit monthly status reports
to the FCC pursuant to Environmental Condition 21(i), with the most recent report
submitted on May 21. 2001, NS also responded in January 2001 to a letter from the FCC
submitted to Chairman Morgan in the context of the Conrail general oversight
proceeding, summarizing the measures NS has taken to address the Conrail-related

and other concerns of the FCC.

In addition, NS and the City of Hammond have in the last several months
exchanged correspondence in an attempt to settle a pending federal court litigation matter
that is not before the Board in the Conrail transaction proceedings.

Infrastructure improvements and operational adjustments undertaken by NS, CSX
and the IHP have greatly alleviated traffic congestion in the FCC area. Measures beyond
those imposed by the Board under Decision No. 89 which have been completed by NS or
are currently underway include joint NS/IHB installation of power switches on the
northeast wye at Osborn to permit the switches to be operated via remote control by IHB
dispatchers: conversion of the Hohman interlocking to a remote operation system:
installation of a direct intercom system between the NS Cummins Bridge Operator and
the iHB Dispatcher: issuance of special instructions to NS crews regarding blocked
crossings in Hammond: rerouting of traffic from the Nickel Plate Line to the Lake Front
Line: and updating of signals between State Line and Ca'umet Yard to permit trains to

run at maximum track speed and reduce the potential for blocked crossings.




5. Environmental Condition 25 (Ashtabula, OH)

NS and the City of Ashtabula, Ohio entered into a Negotiated Agreement to
resolve the real-tin e train location monitoring system issues under Environmer .al
Condition 25. In Decision No. 179 (served February 9, 2001), the Board amended
Environmental Condition 25 and Environmental Condition 51 to approve the Negotiated
Agreement between NS and the City of Ashtabula pertaining to Environmental Condition

25. NS has since satisfied the terms of the Negotiated Agreement.

6. Environmental Condition 26(A) (Cleveland Area, OH)
NS completed construction of the Cloggsville Connection and provided notice
to the City of Cleveland in August 2000 that trains were being routed over the new

connection.

) Environmental Condition 26( C) (Cleveland Area, OH)
Design and assessment work on the train detection devices is ongoing and is

expected to be completed in 2001,

8. Environmental Condition 28 (Conneaut, OH)

NS and the City of Conneaut, Ohio entered into a Negotiated Agreement to
resolve the real-time train location monitoring system issues under Environmental
Condition 28. In Decision No. 180 (served February 9, 2001), the Board amended

Environmental Condition 28 and Environmental Condition 51 to approve the Negotiated




Agreement between NS and the City of Conneaut pertaining to Environmental Condition

28. NS has since satisfied the terms of the Negotiated Agreement.

9, Environmental Condition 31(A) (Fostoria, OH)
A real-time train monitoring system was installed in the City of Fostoria, Ohio in

December 2000 in accordance with Environmental Condition 31(A).

10. Environmental Condition 36(B) (Oak Harbor, OH)

NS and the Village of Oak Harbor entered into a Negotiated Agreement dated
May 15. 2001 to resolve the real-time train location monitoring issues under
Environmental Condition 36(B). NS has submitted that agreement to Secretary Williams

and Board issuance of an order is pending.

11. Environmental Condition 42(A) (Erie, PA)
NS and the City of Erie. Pennsylvania entered into a Negotiated Agreement dated

June 9, 2000 to modify their April 9. 1998 Memorandum of Understanding concerning

the relocation of NS traffic from 19" Street onto new tracks in the CSX right-of-way in

Erie. In Decision No. 173 (served October 31, 2000), the Board am aded Environmental
Condition 51 to incorporate the amendments to the April 9, 1998 Memorandum of
Understanding contained in the June 9, 2000 Negotiated Agreement between NS and the

City of Erie. Project construction is expected to be completed in 2001,




12, Environmental Condition 49(A) and (B) (Safety Integration)

NS submitted additional Safety Integration Plan (SIP) Accountability Worksheets
to the Federal Railroad Administraiion (FRA) under Environmental Condition 49(A) on
June 15, 2000. September 20, 2000 and February 7, 2001. NS continued to submit
monthly reports to the FRA on safety-related conditions, in accordance with
Environmental Condition 49(B). On August 28. 2000, NS submitted comments on the
I'hird Biannual Report to the STB (January — June 2000). NS participated in the final
SIP oversight meeting viith the FRA on February 7, 2001, In addition, NS submitted
comments for the fourth and final Biannual Report to the ST8 (July — December 2000)

and is awaiting receipt of a review draft from the FRA

13. Environmental Condition 51 (Negotiated Agreements)

As noted in the First Report, NS has entered into a number of Negotiated
Agreements with governmental bodies or organizations. Nearly all of the Negotiated
Agreements have been incorporated by the Board under Environmental Condition 51. A
few Negotiated Agreements have only recently been submitted to Secretary Williams by
NS and issuance of an order by the Board is pending.

Over the course of the year since the First Report, NS has continued to address the
outstanding requirements of the Negotiated Agreements that have been incorporated by
the Board under Environmental Condition 51, including, inter alia, participation in
community meetings. periodic reporting on specific operations issues and implementation
of various mitigation measures required under the terms of the Negotiated Agreements.

Modifications to the Negotiated Agreements have been adopted by the signatories in




some instances and are noted under the discussion of the relevant individual

Environmental Conditions above.

CONCLUSION
Although NS has faced a number of challenges over the past two years, the service
difficulties thai NS encountered in the first months following Split Date have been resolved and
NS has taken and is continuing to take steps necessary to streamline its operations. improve
efficiency and restore the company’s long-term growth and profitability. NS has continued to
comply with the conditions imposed by the Board, and the rec wrd of the past year indicates that

those conditions are working as intended and no further conditions are warranted.
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