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THOMPSON hK!VSH> ( I N C I N S A f l l l l V I I A N I I I. ; H I I M B l l \ I I A V I O S M .\ YORK WASHINC.ION I K 

April 28, 200.1 

By Hand 

The Honorable Vcmon A. Williams 
Secretary 
Surface Transportation Board 
1925 K Strcc;t, N.W. 
Washington. D.C. 20423-0001 

Office ̂ ?^/^«c?edin,s 

APf̂  :- 2003 

R\ STB Finance Ddckct No. .13.388(Siih-No 'Jl) 
C S.X t'orporatioii and ("SX Transportation. Inc. 
Norfolk Southem C orporation and Norfolk Southem Railway Company 
- Control and Operating Leases Agrccmcnts-
Con.ail Inc. and Consolidated Rai 1 Corporation (Ciencral Oversight) 

Dear Secretary Williams: 

f nclosed please lind an original aiul t\\cnt\ (2.S) eopies ot the Status Keport ami Request to 
l:slahlish Deadline of Cargill. Incorporated 

Also, eneloseil is one adilitioii.il eopy ofthe ple;ulmg Ibr stamp .uul leliiiii Knull> d.ite stamp 
the additional eopy tor retum In this ottiee h\ messenger. 

If you have any questions, please do not hesitate to call. My direct di.il iniiiiber is (202) 263-
41()7. 

Sincerely. 

.lelTrey (). Moreno 

.tllonnx fur ( III gill, lin nrpornhd 

cc: Mr. .leffrey .lohiison 
Mr Roll I luiilei 

I I IDMI 'SON I I I - i 
\ l 1. . I M M t V 

19JU »̂ Street, N.V\'. ww-u 1 ImnipMiiiHiiif.i mil 
Wa«liiii(;t<m. D C. itMlV, IWH) I'tumr 2(»2.331 SKiM) 

VA% 202.111 Kl?o 



CARC;-? 

BKFORK THE 
SIJRFACK TRANSPOR I ATION BOARI) 

I 

STB FINANCK I K K KK I NO. .33388 (SLB-NO. 91 > 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORlOl.K SODTHHRN CORPORA l ION AND 
NORFOLK SOU l HERN RAILWAY CO.MPANY 

CONTROL AND OPLRATINCJ LHASFS/ACiRHKMHNTS 
CONRAIL INC AND CONSOLIDATED RAIL C0RF>0RAT10N 

[GENERAL OVERSIGHT] EN<EREO 
^^'ce of Proceedings 

APR ̂  r. 2003 
ST A I T S RKI'OR 1 A M ) p Pa.t of 

RKQl KSr IO KSIABI ISII DK ADI INK "Wte Becond 
OFC AR( ; i l I , IN( <>RI'ORAl KD 

Cargill, Incorporated ("Cargill") hereby submits this Status Report and Request to 

listabli.sh Deadline m t:'e abovc-captioncd proceeding. 

Ill (. tiiuiiiciils lilcil on .'̂ ••y.iist 5. 20(l2. ( .irgill raiseil coiieeiiis th.it leeeiil tie\elopiiieiits 

involving Ihe lees chargeil by CSX io NS to preserve two earrier access at SiiliK \ < )luii .iic 

uu oiisistent w illi the me ger decision by luit adequately protecting Cargill's shipments of 

agricultural products froiVi Sidney, Ohio to NS-scrved destinations, effectively negating the 

pmleetioiis that bolh carriers assured Cargill, as a 2-to-l shipper at Sidney, would preserve two-

carrier competition post-merger. At thc request of CS.X and NS, and w ithout objeotioii from 

Cargi'l, the lioard extended the time for filing Reply Comments to Cargill until September 25, 

2002. in order to allow thc parties to reach a negotiated resolution of Cargill's concems. Sec 

Decision No. ') (served Sept 1.̂ . 2002) 



CARC-7 

CSX and NS separately filed comments on September 25'\ stating that CSX had sent a 

written proposal to Cargill. which vvas copied to NS. on the preceding day. September 24. 2002. 

Both railroads expressed hope that a negotiated resciution could be reached, although NS 

expressed some preliminary concerns regarding CS.X's proposal. 

The CS.X proposal offered four alternative solutions to Cargill. Alter carefully 

considering each option, Cargill concluded that only the first option vvould implement tiic 

solution approved by the Board iii the merger decision, by prov iding a cost-h.ised interchange 

rate of $(>() at Sidney. Cargill communicated this fact to CSX and NS, which initiated 

discussions to address the operating details ol tliat option .Altluiugh Cargill was iK.pet'ui that 

these details would be addressed to everyone's mutual satisfaction in a prompt :.iul timely 

manne , in its last Status Report on October 2002. C argill askeil the Board to lelaiii 

jurisdiction over this matier until such time as C argill notified the Board thai a filial ivsolutioii 

had been reaclieil. I he Boaul .igreed. 

It has liceii iie.irly sevrii monihs since ( ap'ill i xinesscil optinusin th.il ( .SX .uul NS 

would liiiali/e an opcralional plan lo implemenl Ihe 2 to 1 solution that tiu v originally proposed 

111 then l'>'>7 .ipiilualioii lor control ol ( onrail As ol this liiing. however. iu> agreemenl exists 

between CSX and NS. and neither carrier can give Cargill .i tune frame for coinplelion 

I his extended period of uncertainty is detrimental to Cargill and it brings into question 

thc carriers" commitment to tollow through on then prnmiscs ni the Conrail controi applu .itioii. 

Although NS has continued lo absorb CSX's higher switching charges at Sidney while the 

negotiations continue, it is unclear how long NS w ill do so. Moreover, CSX has little incentive 



CARG-7 

to alter the status quo, since the current arrangement assures it of higher revenues. Nevertheless, 

responsibility for the delay appears to he equally w nh NS and CSX. 

The current operating arrangement between CSX and NS also is detrimental lo the 

etfieiency of Cargill's operations. Currently, east-bound tralfic out of Cargill's Sidney, Ohio 

facility to NS destinations must first move 100 miles west on CSX lo Anderson and Indianapolis, 

Indiana for classification. Then the tratTic retraces ihis 100 mile path back to Sidney and beyond 

to Marion, Ohio for interchange with NS. I his detour is repeated on the empiv return haul lor a 

grand total of 400 excess rail miles This 400-mile detour to the west unnecessarily increases the 

cycle times for CargilLs priv ate fieel ol rail ears. As a consequence, ("argill incurs higher 

product inventory costs and must maintam a larger fleet of rail cars. 

Cargill does not know the precise reasons for thc seven month delay in developing an 

opeiating |il.iii lo impicincnl llie Suliiey. Ohio switching aii.ingemciit originally sel forth in Ihe 

( onrail control application I hc camers have not shared drafts of their operating agreement 

with ( . i i i ' i l i . iu)i h.ive Ihcv providcil much c\pl.iiiatioii regarding the mailers tli.u arc iii ilispulc. 

Cargill no longer giver, credence li> lepeated assurances that CSX and NS are close to agreemenl. 

I his silu.ition should nol be perniilled lo continue indelimtcly. 



C ARG-7 

Therefore, Cargill requests the Board to establish a deadline of Friday, May 30, 2003 for 

CSX and NS to subniit a final agreement to Cargill and the Board for the switching of C argill's 

Sidney, Ohio traffic that is consistent with their commitments in thc Conrail control application. 

Respectfully submitted. 

Jeffrey O. Moreno 
Michael H. Higgins 
THOMHSdS HtNi I ! r 
1920 N Street, N.W., Suite 800 
Washington, V C. 20036 
(202)331-8800 

Attorney far C argill. Incorporated 
April 28, 2003 



C KRTIFK A ' K OK SKRN K K 

1, I .iP .'la 1). Plummer, a secretary at the lavv fimi of Thompson Hine l.l I', do 

hereby certiiy that on tĥ s 28th day of April, 2003, a copy of the Status Rcfiort and 

ilequest lo Establish Deadline of Cargill, Incorporated was .,er\ed by first-class mail, 

postage prepaid, or more expedited metho. lo the foilow ing: 

Henry I). Light 
James A. Squires 
(icoryc A. Aspatore 
(ireg I . Summ> 
John V l-dward;. 
NORFOLK SOI TIIKKN ( OKI 'OKATION 
1 lircc ( ommcrcial Place 
Norlolk. Virginia 23510-2191 
('7.S7)629-2K3S 

*Richard A. Allen 
ScoU M. /.immermaii 
Zt ( K K R T , o r n * kASKNHKK(;KR. LI P 
S8K Seventeenth Street. N.W. 
Sl Ite 700 
W. shinglon, I) ( . 20006 
(2'12) 298-8660 

*( 'onslancc A. Sadler 
SIDI KV A l SUN BROWN & WOOD 
1501 K Micct. N.W 
Washington, DC. 2(K)()05 
(202) 736-8000 

. tlloriHw IOI Sorfolk Souihern ( ori>onilion 
(intl Sorfolk .Soul/urn Railn uy ( ompany 

(11 ( ounsel: 

Mark ( i Aron 
I'clcr .1 Shu.It/ 
( SX ( OKI'OKA I ION 
< )iie .lames ( enter 
vol I asi Cary Street 
KichmoivJ, VA 2.»219 

I'aul K iliichcock 
Nicholas S N'ovanovic 
( SX I KANSI'OK I ATION, IN( 
.SOO Water Stiect 
Jack.s»)nvillc. I L 32202 

•Dciinis (I I yons 
Mary (iabriclle Spragiu-
Sluiion I I a\ illl 
A R N O L D S I'OR IKK 
555 I wclfth Slieel, N W 
Washingion. I»( 20004-1202 
(202) '»42-SOOO 

"Samuel M Sipe. .Ii. 
David II ( ohurn 
( aioiv ii I) < lav ton 
SI K I ' IOK & .lOIIN.SON I I P 
1330 ( onnccluiit Avenue, N.W. 
Wa:,hington. D C 20036-1795 

( ounsel for Applicants 
CSX Corporation iiiid 

(.V.V Transportation, Ine. 

Pamela D Plummer 

*\n hand 
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TROUTMAN SANDERS LLP 
A T T O R N E Y S A T I A W 

Williarr A Mullins 
WAlkam mullint̂ troutmanMndeft com 

Honorable Vemon A. Williams 
Office of the Secretary 
Surface Transportation Board 
1925 KStreet, NW 
Washington, DC 20423-0001 

401 NINTH STREtT . NIM 

SUITE 1000 

WASHINOTON OC 20004 .21 )4 
M W M . . R O U T W A K t A N D f M S C O W 

July 9, 2003 

Direct O.ai 202 274-2953 
DiractFax 202454-5621 

6 

RE: Change of Counsel/Change of Address 

Dear Secretary Williams: 

firm of: 
Effective Monday, July 14, 2003, William A. Mullins and David C. Reeves w'll join thc law 

Baker & Miller PLLC 
915 Fifteenth Streef, NW 

Suite 1000 
Washington, DC 20005-2318 

TEL: (202) 637-9499 
FAX: (202)637-9394 

wmullins@bakerandmillcr.com 
drecves(â bakerandmiller.com 

ENTERED 
Office of Proceedings 

JUL 0 9 2003 

Public Recwtl 

Please update thc Board's records to substitute Baker & Miller PLLC as counsel of record for all 
proceedings included on lhe enclosed list, and to reflect lhal Troutman Sand ers LLP will no longer ne 
counsel of record for clients represented by Messrs. Mullins and Reeves as noted on thc enclosed list of 
proceedings in which cither or bolh hi" c entered an appearance. However, with respect to l inancc 
Docket No. 333S8 and 33388 (Sub No. 91), Baker and Miller should bc shown as counsel of record for 
Cialcway Western Railway C ompany and Troutman Sanders ITJ' should leniain as counsel of record for 
New York State Electric and Cjas. 

Copies of any STB notices, pleadings or other correspondence related to these proceedings after 
July 11, 2003 should be sent to the attention of Messrs. Mullins or Reeves at Baker & .Miller PLLC (at 
the address listed above). 

All known parties of record in Ihe proceedings listed on the enclosure have been sent a copy of 
this change of counsel/change of address notification. 

Sincerely yours. 
/ 

William A. Mullins and David C. R»reves 

Enclosure 



Change of Counsel/Change of Address Notification 
for 

W illiani A. Mullins and David C. Reeves 

Kffective Monday, July 14, 2003 

Baker & Miller PLLC 
915 Fifteenth Street, NW 

Suite 1000 
Washington, DC 20005-2318 

T E L : (202)637-9499 
FAX: (202)637-9394 

Docket No. 
E> Parte No. 
or 
Finance Docket No, 

List of Proceedings Before the STB 

Docket No. AB-468 
(Sub-No. 5X) 

Padueah & louisviile Railway, Inc. - Abandonment Exeniption - hi McCracken County, 
KY 

F D. No. 34342 Kansas CTty Southem - Control - The Kansas City Southem Railway Company, Gateway 
Eastern Railway Company. And The I exas Mexican Railway Company 

F.D. No. 34335 Keokuk Junction Railway Company - Feeder Railroad Development Applicution - Line 
Of Toledo, Peoria & Westsm Railwav Corjioration Between La Harpe And Hollis, IL 

F I). No 34178 Dakota, Minnesoia & Eastern Railroad Coipo.-ation And Cedar American Rail Holdings, 
Inc. - Control - Iowa, Chicago &. Ea.stem Railroad Company 

F.D. No. 34177 Iowa, Chicago & Eastem Railroad CCompany - Acquisition And Optration Exemption -
Lines Of I&M Rail Link, LLC 

F.D. No. .34015 Waterloo Railway Company - Acquisiiion Exemption - Bangor and Aroostook Railroad 
Company and Van Buren Bridge Company 

F D. No. 34014 Canadian Nalionai Railway Company - I rackage .'lights I xemption - Bangor and 
AnuKstook Railroad Company and Van Buren Bridg'.- Company 

F 1). No, 33740 and 
F 1). No. 33740 
(Sub-No 1) 

I hc Burlington Northem and Santa Fc Railway C ompany - Petition For Declaration Or 
Presenplion Of Crtissing, 1 rackage Or Joint Use Rights and For Dclci mina on Of 
Compen.salion and Other Terms 

I I). No. 33388 CSX Corporation and CSX Transportation, lnc , Ntirfolk Stiulhem C "orporation and 
Norfolk Souihem Railway Ctimpany • Conlrtil and Operating Leases/Agreements -
Conrail Inc. and Consolidated Rail Corporation 

I I). No. 33388 
(Suh-No. 91) 

CSX Corporation and CSX Transportation, Inc., Norfolk Southem Corporation and 
Norfolk .Soutnem Railway C "ompany - Ctmlrol and Operating Leases/Agreements -
C onrail Inc and Consolidated Rail Corporation (Ciencral Oversight) 

I D. No. 32760 I Jnion Pacific Corporation, I nion Pacific Railroad C ompany and Missouri Pacific 
Railroad C ornpany - Control and Merger - .Southem Pacific Rail C "orporation, .Southem 
Pacific I ransportation Company, St. Louis Southwestem Railway C ompany, SPCSL 
C orp and I he Denver and Rio Grande Westem Railroad Company 

F.D. No. 32760 
(Sub-No. 21) 

Union Pacific Corporation, Union Pacific Railroad C ompany and Missouri Pacific 
Railroad C ompany - Control am" lerger - Southem Pacific Rail Corporation, Southem 
Pacific Transportation C\nnpan; .A. Louis Southwestem Railway Company, SPCSL 
C orp. and The Denver and Rio Grande Western Railroad Company - Oversight 

F.D. No. 32760 
(Sub Nos. 26- 32) 

Union Pacific Corporation, Union Pacific Railroad Conipany and Missouri Pacific 
Railroad Company - Control and Merger - Southem Pacific Rail C orporation, Southem 
Pacific Iransportation Company, St. Louis .Southwcsler. Railway CCompany, SPCSL 
Corp. and I hc Denver .nd Rio Cirande Westem Railroad v"ompany 



STB FD-33388 (SUB 91) 07/14/03 D 208366 



J A M E S E M C G R E C V E Y 

G O V E R N O R 

J A C K L E T T I E R C 

C O M M I S S I O N E R 

S T A T E O F N E W •JKH.SK'* 

D E P A H T M K N T OK THANSifOBTATION 

I 0 3 S PARKWAY Avr.Nue: 

P O BOX COI 

TRENTON, N J Oe«525 <560l 
e O » - S 3 0 - 3 S 3 5 

July 14, 2003 

VIA HAND D E L I V E R Y 

Honorable V e r n o n A. Wi l l iams .C.V.'caof PrS^^ in , - ; . 

Surface Transpor ta t ion Board fl^^Hl JUL ] ' 200'^ 
1925 K Street, N.W. wrm^mm-

Washington, D C , 20423-0001 " ^ ^ ^ S ^ , 

R e : F inance Docket No. 33388 (Sub-No. 91) 

Cear Secretary Wi lhams 

I am Commiss ioner of Transportation for the State of New Jersey The Northern 
New Jersey region is the freight distribution platform for 18 million consumers in ttie 
Nevi/ York/New Jersey/Connect icut metro area and H major freight port of entry for lar ye 
parts of North Amer ica Northern New Jersey has experienced dramatic growth m 
treiytit tratfic over the last several years and the growth trend will continue for many 
years to come NJf. OT has a genuine interest in ensuring that the North Jersey Shared 
Assets Area ("NJSAA") thrives and provides all the public benefits anticipated and 
described in the Appl icat ion to acquire control of Conrail filed by Norfolk Southern 
Railway Company ("NS") and CSX Transportation ("CSX") and approved by the Surface 
I ransporlation Board 

NJDOT has signif icant concerns about the current gap between the promise and 
the realitv of the NJSAA 

9 



Honorable Vernon A Williams 
.luly 14. 2003 
Page ? 

In the i r App l i ca t ion , CSX and NS anticipated many public benefi ts as a result of 

the NJSAA: 

C S X and NS claimed that NJSAA shippers would "benefit f rom extended 
s ing le- l ine routing opportunit ies, improved service and increased 
compe t i t i on . . . " (CSX/NS-119 at 22.) 

C S X and NS indicated that they would "compete vigorously for traffic in 
t h e NJSAA." ( I d at 8.) 

, C S X and NS said the NJSAA Operating Plan took into account "increases 
m traffic f rom both truck-to-rail diversions resulting f rom the more efficient 
rai l service made available by the transaction and traffic grov^rth from new 
marke t ing opportunit ies made available b y t h e transact ion." (Id at 141 ) 

. N S indicated that it would institute new intermodal and Triple Crown 
opera t ions that would improve services to and from Northern New Jersey 
a n d provide a viable alternative to trucks in several S'ervice lanes (Id at 
4 4 ) 

C S X and NS indicated that both railroads '.vould "invest heavily in capital 
improvements to their respective systems in order to assure that they 
have the necessary facilities to compete effectively" in the NJSAA m«r'-ket 
( Id . at 9 ) 

Unfortunately, the public benefits anticipated by CSX ^:nd NS havo not come to 
tru'*:on The NJSAA has not resulted in the promised pro-competi t ive effects Many 
shippers have seen no increased competit ion, despite attempts by shippers and 
shortlines to facil i tate compet i t ion 

NS has not used facil it ies in North Jersey to offer attractive and more compf.'titive 
single-line services to domest ic shippers NS has opted-out of raii service in the 
NJSAA NS has openly marketed its rail facilities outside of the NJSAA and has 
informed shippers of the higher cost of all-rail moves into and out of the NJSAA as 
compared to truck-rai l moves NS marketing efforts have increased truck traffic in 
Northern New Jersey. 

CSX and NS agreed to provide and implement economic development plans to 
promote the deve lopment of rail traffic within the Port Authority of New York and New 
Jersey's Port District, wh ich covers virtually all of the NJSAA, CSX and NS have yet to 
develop these economic development plans. 



Honorable Vernon A Williams 
July 14, 2003 
Page 3 

I have informed NS and CSX of NJDOT's concerns regarding the NJSAA NS 
and CSX do not share NJDOT's view of the gap between the promise and the reality 'J 
Uie NJSAA. but they have agreed to meet and confer with NJDOT over the next several 
montns to d iscuss our concerns. Because of thei,' agreament to meet, and our sriared 
desire to resolve our differences outside of the Board p ocess, NJDOT does not now 
seek any Board-imposed changes with respect to the N JSAA. However, if our 
discussions wi th NS and CSX are not fruitful. NJDOT will seek Board-imposed changes 
with respect to the NJSAA. I am pleased that the Board intends to continue general 
oversight for fhe full 5-year term The Board's continued oversight will facilitate 
resolution of N JDOT s concerns through negotiations. 

Respectfully submitted 

JacK Lettiere 
Commissioner of Transportation 

cc. Parties of Record 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 (Sub-No. 91) 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILV/AY COMPANY 

-CONTROL AND OPER.ATING LEASES/AGREEMENTS-
CGNflAIL INC. AND CONSOLIDATED RAIL CORPORATION 

General Oversight 

COMMENTS OF 
NATIONAL LIME AND STO^'^: COMPANY 

•3 0? Proceeding 

. ' j . i O , 

Pursuant to the Surface Transportation Board's (Board) November 5, 2«')()2 General 

Oversight Decision No. 10, National Limc and Stone Company (National) hereby submits these 

comments on thc stati-s of Condition No. 43 to the Conrail Transaction, as ordered by the Board 

in Decision No. 89 of thc Conraii proceeding and modified in Decision No. % 

I. Background 

In Decision No. 89, thc Board imposed on CSX Transportation, Inc. (CSX) and Norfolk 

Southern Railway Company (NS) Condition No. 43, which states that CSX and NS "must adhere 

to their ofTer to provide single-line service for all existing movements of aggregates, provided 

they arc tendered in unit-trains or blocks of 40 cars or n.ore[.J" In Decision No. 96, thc Board 

held that Condition No. 43 would include a 5-ycar term from Day 1 (June 1, 1999), such that the 

condition would end on June 1,2004. The Board stated: "Nonetheless, because of the 

uniqueness; of these shippers, and because we do not as yet have any firm projections ofthe 

inefficiencies the relief we have crafted will impose on thc nation's rail system and the public 



interest, we will permit these shippers the opportunity, dunng the course of our oversight ofthis 

transaction, to keep us appraised of their need for continued single-line service as measured 

against the costs and inefficiencies this would impose on CSX and NS " STB Finance Docket 

No. 33388, Decision No. 96, October 19, 1998, page 9. 

In the first such annual review. National submitted a verified statement and a renewed 

request for an extension ofthe 5-year term of Condition No. 43. The Board stated that there had 

been "little opportunity to test NLt&S' claim that loss of single-line service will result in severe 

harm lo it. Thus, NL&S provides no basis for modifying the 5-year term ofthe condition as it 

requests." STB Finance Docket No 33388 (Sub-No. 9!), Decision No. 5, Febmary 2, 2001, page 

16. 

fl. Comments 

Throughout the past four years. National has relied on the service obtained through 

operation of Condition No. 43 to move limestone aggregate from National's Bucyrus quarry to 

its sales yard in Wooster. The service is provided by CSX, which has the right pursuant to 

Condition No. 43 to operate on NS track 'car Bucyrus. As National explained in the first annual 

oversight proceeding. National invested over $12 million at its Bucyrus and Wooster facilities. 

These investmenis were predicated on National's ability to ship aggregates from its Bueyms 

quarry to its Wooster sales yard using Conrail single-line service. The value of these 

investments would bc severely diminished if National were unable to ship its aggregate products 

to these locations by means of single-line rail service. 

Dunng the four-year lerm of Condition No. 43, National has shipped approximately 

225,000 tons per year of aggregate from its Bucyrus quarry to its Wooster sales yards. Sales 

from Wooster based on these shipments have generated approximately $2.5 million per year in 

•̂1 



revenues for National. Although these volumes have been depressed by the downturn in the 

economy. National anticipates lhat, as the economy regains strength, this traditional business will 

recover such that shipments of approximately 350,000 tons per year from Bueyms to Wooster 

will be needed. In addilion, through the integrated operaiions of ils Bucyrus quarry and ils 

Wooster sales yard. National is positioned to bid on three substantial new projecis (two paving 

agreemenis and a highway relocalion) from Wooster, which would require additional shipmenls 

of aggregates from Bucyrus to Wooster of approximately 650,000 tons per year over the next 

three years. Such integrated operations are impossible withoui the service Nalionai currently 

obtains from CSX pursuant to Condition No. 43 

National and CS.X are negotiating a new service agreement to replace the service 

National presently receives under the auspices of Condiiion No. 43. CSX > as represented that it 

is willing lo continue providing such service to Nalionai. However, these negotiations with CSX 

are not yet complete, and :Fc agreement of NS has not yet been obtained. 

Based on the status of these discussions wilh CSX, National is hopeful that it will reach 

an agreement preserving adequate rail service and rca.sonablc pricing between Bucyrus and 

Wooster. Nevertheless, National takes this opportunity to stress, once again, lhat this service and 

pncing is essenlial to National's business and operations aru! to enable National to compete 

effectively in thc markets served by thc Wooster sales yard. Temiination of Condition No. 43 

would impose a material economic hardship on National lhat is a direct result of the Conrail 

Transaction. As the Board recogni/ed, joint-line service is inherently more costly than and 

inferior in quality to single-line service. Moreover, CSX and NS have not presented a scintilla of 

evidence that National's high-volume, single-line movement of aggregates from B"cyrus to 

Wooster imposes an operational burden on thr railroads. 



Raiher than seek continuation of Condition No. 43 at this lime. National believes lhal the 

appropriate slep is for the parties to complete the negotiation of a business arrangement lo 

replace CJondilion No. 43. However, to the extent that no ::uch agreement can b ? reached prior to 

the expiraMon of Condiiion No. 43, Nalionai intends to requesi lhal the Commission issue a 

supplemental order pursuant to 49 U.S.C. 11327 revising Condition No. 43 so that the Condiiion 

would continue beyond ils currenl 5-year term. See Canadian National/Illinois Central 

Oversight, STB Finance Docket No. 33556 (Sub-No. 4), Decision No. 3 (STB served Nov. 7, 

2001), slip op. at 4 ("we have authorily independent ofthe formal oversight process lo enforce or 

revise merger conditions as warranted upon request or on our own initiative"); Canadian 

National/Illinois Central Oversight, SIB Finance Docket No. 33556 (Sub-No. 4), Decision No. 

4 (STB served Dec. 27, 2(K)i). 

Respectfully submitted. 

Clark Evans Downs 
Kenneth B. Dnver 
Jones Day 
51 Louisiana Avenue, N.W. 
Washington, D.C. 2(K)OI-2113 
202-879-3939-voice 
202-626-1700-fax 

Counsel for 
NATIONAL LIME & STONE COMPANY 

July 14, 2003 



1 certify that I will cans'" loday to be served a conformed copy of the foregoing 

"C'ommenls of National Lime and Stone Company" by first class .nail, properly addre sed with 

postage prepaid, or more expeditious manner of delivery, upon all parties of record in Finance 

Docket Nc. 33388 (Sub-No. 91). 

Dated at Washingion, D.C, this 14ih day of July, 2003. 

Kenneth B. Driver 
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One Newark ( entt r. I ''th floor, Newtirk, Nf 0^102 
(9-'.i) 6.i9-H'iO0 • fax (9~.i) (yi9-I'J5.i • www.njtpa.org 

Theodore J. Narozanick, Chairman 
foe! S. Weiner, Executive Director 

VIA HAND DELIVERV 

Honorable Vcmon A. Williams 
Secrclary 
Surlacc I ransportation Board 
1925 K Street. N.W. 
Washington, D.C". 20423-0001 

.luiv 14. 2003 

omca of ProcoedingD 

JUI. 15 'M'' 
Partot 

Pub'ic R»cor 

Re: Finance Dccket No. 33388 (Sub-No. 91). CSX Corporation 
and CSX rransportation, Inc., Norfolk Souihern Corporation 
and Norfolk Southern Railway Companv C ontrol and 
Operation Leases/Attreements ( onrail Inc. and Consolidated 
Rail Corporation |<ieneral Ovcrsiahfl 

Dear Secretary Williams: 

We are ofTicers ofllie North Jersey fransportation Planning Aulhorily (NJ I PA), 
which is the Metropoliian Plaiiiiiiig Organi/atioii lor Ihc northem tliirleeii etiunlics til the 
Slate ofNew Jersey I he NJ I PA is the fourth largest MPO m the US eiieompassiiig the 
mt>st ilensely ptipulaled area ofthe mo.st densely populated slate in thc country. I he 
NJ I P.'X IS responsible loi planning ami allocating fetleral traiispoilatitiii fiiiiils for the 
Iiiamtenance ami upgrade ol transptnlalioii iiiliaslruclure wilhin our region. Our 
jun.sdiction covcrs thc entire area ofthe northem /one ofthe New Jersey Conrail Shared 
Assels Operator (NJ-CSAO) in New Jersey, which is owned and operated by CSX 
Transportalion ami Ntirfolk Southern Railway. Inc. 

Northern New Jersey has .some ofthe largest and most complex rail infrastructure 
cast of Chicago. This infrastructure includes 20 rail yards. in». luding stime of ;he largest 
intermodal yards on the Atlantic seaboard, and IS9 route miles of track It has the 
largest port lacilities on the Atlantic Coast ofthe I S Ihe Port ofNew York ami New 
Jersey. These facilities guarantee that northem New Jersey is thc distribution platform 
for Ihe New Vork New Jersey Connecticut metro market of 18 millitm people as well as 
the entry point lor overseas cargo destined to ncarl\ all consumer markels in North 
America. 

Ihe Metropolitan I'Liniiiiig Organization for N'orthern New Jersey 



We write to inform the Board that the Board of Trustees of the NJTPA concurs 
with the views and concems expressed in a July 14. 2003 Ictter conveyed to the Surface 
Transportation Board by the Commissioner ofthe New Jersey Department of 
Transportation (NJDOT), John F. Lettiere. These concems relate to the apparent lack of 
progress by CSX Transportation and Norfolk Southem Railway in living up to promises 
made in respect to lhe operations of the CS.AO as pari ofthe C "onrail merger agreement 
(Finance Docket 33388). 

In particular, our concems include the following: 

• Northem New Jersey is an air quality non-attainment /one, as is the entire .state. 
Commitments made by CSX and NS to divert truck traffic to rail, as cited by 
Commissioner Lettiere, have not been fulfilled, resulting in increased pollulion 
in the State ofNew Jersey and the NJTP.A region. Ĉ ne factor adding to this 
pollution is the apparent operational decision and policy by NS to encourage 
rail customers to off-load New Jersey-bound traffic outside oflhc NJCSAO 
area in Pennsylvania and possibly other locations. The result has been a 
significant inerease o I goods trucked into and oul ofthe slate. 

• The increased truck Iraffic resulting from this ofT-loading traffic before it 
reaches the state by rail as well as other policies to encourage Nt »• Jersey rail 
business to relticate to areas outside ofthe NJCSAO area have added to already 
se\ere congestion levels on key highway lacilities in northen; New Jersey. In 
addititm, this increasingly heavy Iruck Iraffic resulting from diversions of New 
Jersey bound rail traf fic results in deteriorated roadways, bridges and olhcr 
importanl infrastriicliire in New Jersey, and raises safely ctMiccnis when this 
diverted truck traffic uses local rtiads ami highways. 

• Neither CSX nor NS railroads have developed an adequate economic 
developmeni plan as promised pursuant to an agreement under the C"onrail 
transaction with the Port Aiithont\ ofNew York and New Jersey within the 
Port Dislricl. which iiicliitlcs most the CSA<) area. This limits the jobs and 
economic benefits for the region that were expected as a result ofthe Conrail 
merger. 

• Freight traffic in northeni New Jersey is expectetl lo experience huge growth in 
coining years, Ptui coiilaiiier volume will double in ten It) twenty years ami 
then dtnible again within forty to sixty years (reference.: Port Authority ofNew 
York and New Jersey Port Master Plan; Comprehensive Port lmpro\ ement 
Plan; I i.S. Anny Corps of 1 ngineers llarbtir Navigation Study; NJDO T's 
Portway lixleiisions C oncept Developmeni Study) Mini-laiidbndge rail Iraffie 
from thc West Coast destined to thc major consumer markets ofour service 
region is also expected to grow. Ciiven these growth projections, the region 
will expenence choking ctingeslioii on its transportation systems and w ill suffer 
serious economic and environmental injury without a strong effort by CSX, NS 
and CSAO to increase rail's share of the traffic. 

• CSAO's corporate structure tloc^ not al) nv it to market serv ices, quote rates, 
engage in economic developmcnl. or operate as a profit cenier, A 



reorgani/ation of tht CSAO's corporate stmcture could aid in tulfilling some of 
the promises held out by thc Conrail/CSX/NS merger. Providing these 
serv ices, which are not allov/cd today b the shared ownership, could aid the 
N 'TPA region and thc State of New J -rsey to move more traffic by rail, and 
lessening congestion on its highways. 

• The current operational stmcture of CSAO is such that each railroad has veto 
power over investments lo improve or provide new rail infiastmcture to servc 
rail customers. 

We want to see the Conrail Shared Assets Operator prosper as an operating entity, 
which will only accme to thc benefit of its owners CSX and NS. 

We urge thc Board to continue its oversight over thc CSAO and other relevant 
New Jersey Conrail merger agreements over the next year. This will allow a period of 
time for thc Commissioner of NJDOT and CSX, NS and CSAO railroads to conduci 
negotiations to resolve serious outstanding issues related to operations t^f CSAO 
following the Conrail merger. Should these negoliations fail to produce acceptable 
changes in the current operations and policies of CSX. NS and CSAO, the NTfPA 
respectfully reserves the right to seek Board inlcrvention to change the conditions under 
which CSAO operates in our region and in the Stale of New Jersey unde: Finance Docket 
33388. 

Respectfully, 

Theodore J 
Chairman 
NJTPA 

J. Nan^/anick 1 
of t ^ Board of Ti^stees 

Peter Palmer 
Vice ("haimiaii, NJTPA; 
Chairman. NJ TPA I reight 
Initiatives Commillee 
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July 16. 2(K)3 

Honorable Verntm A. Williams 
Secretary 
Suiface Transpt)rtatiim Board 
I92.S K Sireet. N W', 
Washingum. D C". 2')423-(KK)l 

One Newark Center. 17th floor. Newark. NJ 07102 
(97.^1 6.^9-84(H): fa.x (97.-I) 6.^9-195.^ 

Theodore J. Narozanick. Chainnan 
.Itn l S. Weiner. Exci utive Dim un' 

Re: Finaiue Docket No. 3.<388 (Suh-No. 9!), CSX ( orponifion and CSX 
I ransportalion. Inc., Norfolk .Southern Corporation and Norlolk Southern 
Kailwav ("ompanv—Control and Operation Leases/Aurieinenls—("onrail Inc. 
and Coiisolidalfd Rail ("orporaiion |( if neral Oveisiuhl I 

CERTIFICATE OF SERVICE 

fills notice IS It) tcility thai .i copv "I ;i Ictlci pivpaicil bv olliceis DI the Norlh Jersev 
Ttansptirialitm Planning Aulhorily (NJ TP,\) has Iven seiil lo each Pari; ol Record of 
the Conrail/CSX/NS Transaetion (Surlace Tiansptirlalitm Board l inance Docket 
UHSX Siih-Ni).*)l I, 

The NJ TPA is ;i TL A 21 s|nmsorcd Melmpoliiaii Planning Organi/.ition IDI the 
norlhcrn Ihiilcfn cDUiilies t)f New Jersev. 

Jt)nn I liimmei 
Man.igei. Tieiglit .Services. Special Pii)|ccts. 

ENTEREO 
Office ot Proceedings 

Jill p^2C03 

Partot 
Public Record 

Ilw .Mclro/xilitcin I'lanniiii; OrfianiTutioit tor Northern NCM Jcrst'y 



Eric .M. Hocky 
Gollatz Gnffin & Ewing P C. 
Four Penn Center 
1600 John E. Kennedy Boulevard. Suite 200 
Philadelphia. PA 19103-2808 

Richard F. Horvath 
City of Cleveland 
601 Lakeside Avenue, Room 106 
Cleveland, OH 44114 

David M. Haffe 
Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington. D C. 20036-3003 

Larry Jenkins 
Lyondeii Chemical Company 
I22i McKinney Street, Suite 14-215 
Houston. TX 77010 

Steven J. Kalish 
McCarthy Sweeney & Harkaway P.C. 
2175 K Street, N.\V.. Suite 600 
Washingttm. D.C. :()037 

Rosalind A Knapp 
U S Department of Transportation 
400 Seventh Street, S.W. 
Washington. DC :05«)() 

Paul I I I.ambttlev 
1701 Pennsylvani.i .\venuc. N.W.. Suite .'̂OO 
W asliinglt)n. D.C. 20()()() 

Timothy C. Lapp 
16231 Wausau Avenue 
Stmlh Holland. I I , 60-47̂  

I homas J I ,itw liei 
TIetcher & Sqipel LLC" 
Two Prudential Pla/a. Suite 3125 
ISO North Sielson .\\eniic 
Chicago. I I . 60601 6721 

C. Michael Lofi.s 
Slover i t Lofius 
1224 Sevenieenlh Stiect, N.W. 
Washington. DC 2(K)36 .3003 

Dennis G. Lyons 
Arnold i t Ptirter 
SSS TweHlh Stieet. N W . Suite 940 
Washinetcm. D C :0004-I2()6 

Ciordon P. MacDougall 
1025 Connecticut Avenue. N.W., Suite 410 
Washington. D.C. 20036 

Bruno Maestri 
Norfolk Stmthern Corporation 
1S()|) K Stieet. N.W . Suite 375 

20005 Washington, D.C. 

Iohn K. Maser III 
Thompson Hinc i t Flory LLP 
1920 N Streei. N.W.. Suite 800 
Wa.shington, D.C. 200.36-1601 



Michael F. McBnde 
Leboeuf Lamb Greene 8L MacRae 
1875 Connecticut Avenue. N.W., Suite 1200 
Washington. D C. 20(X)9-5728 

Thomas F. .McFarland 
Thomas F. McFarland P C 
208 South LaSalle Street. Suite 1890 

Chicago, IL 60604-1194 

Craig S. Miller 
1300 East Ninth Street, Suite 900 
Cleveland, OH 44114-1583 

Kad Morell 
Ball Janik LLP 
14.55 F Street, N.W., Suite 225 
Washington. D.C 20005 

Jeffrey O. Moreno 
Thompson Hinc LLP 
1920 N Street, N.W., Suite 800 
Washingttm. DC 20036-1600 

Kathleen .M. Mulligan 
Com Products International Inc 
Five Westbrook Corporate Center 
Westchester. IL 60L54 

Bruce H. Nelson 
One PPG Place 
Pinsburgh. PA 15272 

Keith CJ. O Biien 
Rea Cross 8c Auchinclosf 
1707 L Street, N VV., Suite 570 
Washingum. DC. 20036 

Thomas M Paslorc 
Ciuaidian ii.Jiislries C oip 
2300 llainit)n Road 
Auburn Hills. Ml 48326 

David C. Reeves 
'Troulman Sanders I.LP 
401 9'" Stifcl. N VV,, Suite IOOO 
Washington, D.c:. 20004-2134 

Rohci l Kt).ich. J l , 

Inlernalional AssiKiation ot Machinists and 
Aerospace Workers 

WO Machinists Place 
Upper Marltioio, MD 20772-2687 

Edward J. Rodnque/ 
P.O. Box 687 
Old Lymc.CT 06371 

Harold A. Ross 
Ross <t Kraushaar Company, LPA 
1 ^70 Ontario Sireet 
1.S4S Standard Building 

C "lev eland. OH 44113 1740 

CJonstance A. Sadler 
Sidley Austin Brown & Wood LLP 
1501 K Stieet, N.W. 
Washiniiton, D.C. 20005 



Kevin M. Sheys 
Kirkpatnck & Lockhart LLP 
1800 Massachusetts Avenue, N.W. 
2"'' Floor 
Washington. D.C. 20036-1800 

Mark H. Sidman 
Werner Brodsky Sidman «fe Kider PC 
1300 19"' Street. N.W.. 5'*' Floor 
Washington. D.C. 20036-1609 

Richard G. Slattery 
AMTRAK 
60 .Massachusetts Avenue, N.E. 
Washington. D C. 20002 

Paul Samuel Smith 
U S. Department of Transportation 
400 Seventh Street, S.A'. 
Room 4102 C-30 
Washington. D C. 20590 

Charles A. Spitulnik 
McLeod Watkinson & Miller 
CJne Massachusetts Avenue. N.W. 
Suite 800 
Washingum. DC 2(XX)1-1401 

Adrian Steel. Jr. 
Mayer Brow n Rowe 8L Maw 
19()'9 KStreet. N.W. 
Washington. D C 20006 I 101 

Scott N. Stone 
Patton Boggs 
2550 M Streei, N.W. 
Washington, D.C. 20037 

Vincent P S/eligo 
Wick Streiff Meyer O'Boyle & S/.eligo PC 
1450 Tw'ti C hatham C enier 
Pinsburgh, PA 15219-3427 

Myles L. Tobin 
Canarlian Nation / lllintns C enlral Railroad 
29 North Wacker Dnve, Suite 920 
Chicago, IL 60606-2875 

Chnstopher T ully 
Transportation Communications Intemational 

I !nion 
3 Research Place 
Rockville, MD 20850 

Kn k K. \ an Tine 
General Counsel, U.S. Department of 

Transportation 
400 .Seventh Street. S.W. 
Washington. D.C. 20590 

Rose-Michele Weinryb 
Weiner Brodsky Sidman <t Kider PC 
1300 19"' Slieel. N.W., 5"' FTv)r 
Washington, D C. 20036-1609 

Hugh IL Welsh 
The Port /Xulhoriiy of New York and 

New Jersey 
One Madison Avenue 
New York. New York 10010 

Wcslcm .Sugar Cooperative 
7555 Easl Hampden Avenue, Suite 600 
Denver, CO 80231 



William W. Whitehurst, Jr. 
W.W. Whitehurst & Associates, Inc. 
12421 Happy Hollow Road 
Cockeysville. MD 21030-1711 

Edward Wytkind. Executive Director 
Transportation Trades Department, AFL-CIO 
888 16"' Street, N.W., Suite 650 
Washington, D.C. 20006 

David F. Zoll 
Chemical Manufacturers Association 
Commonwealth 1 ower 
1300 Wilson Boulevard 
Artingum.VA 22209 

Fredenc L. Wood 
Thompson Hine LLP 
1920 N Street, N.W., Suite 800 

Wa.shington, D.C. 20O36-16(X) 

Scott M. Zimmerman 
Zuckert Scoutt & Rasenberger LLP 
888 Seventeenth Street, N.W., Suite 600 
Washington. D C. 20006-3309 

Walter E. Zullig, Jr. 
Metro-North C'ommutcr Railroad Company 
347 Madison Avenue 
New York, New York 10017-3706 



Richard .-\. Allen 
Zuckert Scoutt & Rasenberger LLP 
888 Seventeenth Street, NW, Suite 700 

Washington. D C. 20006-3J09 

Amencan Short Line and Regional Railroad 
Associatio i 

General Counsel 
50 F Sireet. N.W.. Suite 7020 
Washington, D.C. 2(XX)4 

Michael J. Bamm. Jr. 
Canadian National/Illinois Central 
455 is'orth Cityfront Pla/a Dnve 
Chicago. IL 60611-5317 

Jonathan C. Benner 
Troulm.'in Sanders LLP 
401 9"̂  Street, N.W , Suile 1(X)0 
Washii^'ton, D.C. 20004-2134 

Martin VV Bercovici 
Keller and Heckman LLP 
1001 G Street, N.W , Suite .500 West 
VVashtnijum. D.C, 2(X)01 

Nicholas J. Dimichael 
Thompsim Hinc LLP 
19^0 N Street. N.W.. Suite 800 
Washington, D.C. 20036-1600 

Paul .M Donovan 
Laroe Wmn Moerman 8c Donovan 
H3S Parkglen Court. N.W. 
W'ashiiiL'Um. DC, :(HX)7 

Kelvin J, Dowd 
Slover <t Lollus 
1224 17"' Street. N.W. 
Washingion, DC. 200.36-3003 

KcniKth H. Driver 
Jones Day Reavis tt Pogue 
51 Louisiana Avenue. N.W. 
Washin-'ton. DC :(X)01 

Martin I). C ieltaiul 
14400 Detroit Avenue 
l.akcuooti, OH J »l()7 

Janet 11. Giloert 
Wisconsin C *irral System 
62.50 North River Road, Suite 9(K)0 
Rosemoni. IL 60018 

Michael P Ilarnionis 
Department ol Justice 
325 Seventh Stieet, N.W. 
Washington, D.C. 20530 

John D Heffner 
The Law (JIfices ot John D. Hef fner 
1920 N Street. N.W.. Suite 800 
Washinmtm. D C. 20036 

Thomas VV. Heriihy 
U.S. Department of Transportation 
4(X) Seventh Street. S.W. 
Washington, D.C". 20590 
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ZUCKERT SCOUTT £> P̂ ŜENBERGER, L.L.P 
ATTORNEYS AT LAW 

888 Seventeenth Street, NVV Washington, DC 2000o-5509 
Telephone I2Q2I 298-8660 Fax 1202] 542-0685 

www.7.sriaw com 

September 13, 2002 

BY HAND DELIVERY 

Vernon A. Williams 
Secretary 
Surface Transportation Board 
1925 KStreet, N.W. 
Washington, D C. 20423-0001 

Re: CSX Corp. ef a/. - Control and Operating Leases/Aareements - Conrail 
Inc. etal.. Finance Docket No. 33388 (Sub-No. 91) (General Oversight) 
EXPEDITED CONSIDERATION REQUESTED 

Dear Secretary Williams: 

Enclosed for filing in the above-referenced proceeding on behalf of CSX 
Corporation, CSX Transportation, Inc., Norfolk Southern Corporation and Norfolk 
Southern Railway Company are the original and 25 copies of CSX/NS-2, CSX's and NS' 
request for extensior of time with respect to the comments of Cargill, Inc. Also 
enclosed is a 3.5-inc:i computer disk containing the text of CSX/NS-1 in WordPerfect 
5.0 format. 

Kindly date-stamp the enclosed additional 4 copies of CSX/NS-2 and return them 
to our messenger. 

Sincerely, 

Sc*,tt M. Zimmerman I 

Enclosures 

cc: All parties of record 

J 



EXPEDITED CONSIDERATION REQUESTED 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

CSX/NS-2 

STB FINANCE DOCKET NO. 33388 (SUB-NO. 91) 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK 
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY 

COMPANY — CONTROL AND OPERATING LEASES/AGREEMENTS — 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

(GENERAL OVERSIGHT) 

UNOPPOSED REQUEST OF CSX AND NORFOLK SOUTHERN FOR EXTENSION OF 

TIME W I T H RESPECT TO THE COMMENTS OF CARGILL, INC. 

Richard A. Allen 
Scott M. Zimmerman 
ZUCKERT SCOUTT & 

RASENBERGER, L.L.P. 
888 Seventeenth Street, N.W. 
Washington, D.C. 20006-3309 

Counsel for Applicants 
Norfolk Southern Corporation 
and Norfolk Southern Railway 
Company 

Dated: September 13, 2002 

Dennis G. Lyons 
Mary Gabrielle Sprague 
Sharon L. Taylor 
ARNOLD & PORTER 

555 Twelfth Street, N.W. 
Washington, D.C. 20004-1202 
(202) 942-5000 

Counsel for Applicants 
CSX Corporation and 
CSX Transportation, Inc. 

J 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB Finance Docket No. 33388 (Sub-No. 91) 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK 
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY 

COMPANY — CONTROL AND OPERATING LEASES/AGREEMENTS — 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

(GENERAL OVERSIGHT) 

UNOPPOSED REQUEST OF CSX AND NORFOLK SOUTHERN FOR EXTENSION OF 
T I M E WITH RESPECT TO THE COMMENTS OF C A R G I L L , INC. 

CSX Corporation and CSX Transportation, Inc. (collectively "CSX"), 

and Norfolk Southem Corporation and Norfolk Southem Railway Company 

(collectively "NS") hereby request a further extension of time, to and including 

Wednesday, September 25, 2002, to respond to the comments submitted by 

Cargill, Incorporated ("Cargill") (CARG-5) on August 5, 2002.' Counsel for 

Cargill has indicated that Cargill consents to this request. 

As previously indicated (.see CSX/NS-1 at 3), the carriers have engaged in 

ongoing discussions between themselves and with Cargill in an effort to resolve 

the concems expressed in Cargill's comments. Although a final resolution has yet 

to be reached, the carriers believe that the requesled additional brief extension will 

facilitate that resolution. 

' Previously, the carriers requested, Liid the Board granted, a 21-day extension of 
time to September 16, 2002. See CSX/NS-1 and Decision No. 8 (served August 
26,2002). ^ 

-3-



CONCLUSION 

CSX and NS respectfully ask the Board to grant them an extension to and 

including Wednesday, September 25, 2002, within which to reply to the Cargill 

Comments. 

Respectfully submitted. 

Richard A. Allen 
Scott M. Zimmerman 
ZUCKERT SCOUTT & 

RASENBERGER, L.L.P. 
888 Seventeenth Street, N.W. 
Washington, D.C. 20006-3309 

Counsel fnr Applicants 
Norfolk Southern Corporation 
and Norfolk Southern Railway 
Company 

C.Csu. 
Dennis G. Lyons 
Mary Gabrielle Sprague 
Sharon L. Taylor 
ARNOLD & PORTER 

555 Twelfth Street, N.W. 
Washington, D.C. 20004-1202 
(20?) 942-5000 

Counsel for Applicants 
CSX Corporation and 
CSX Transportation, Inc. 

Dated: September 13, 2002 

J 
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CERTIFICATE OF SERVICE 

I certify that on this 13th day of September, 2002, a copy ofthe foregoing 

"Unopposed Request Of CSX And Norfolk Southem For Extension of Time With 

Respect To The Comments Of Cai gill. Inc." v;as served by hand delivery on the 

below-named counsel for Cargill, Inc.: 

Jeffrey O. Moreno 
Thompson Hine LLP 
1920 N Street, NW 
Suite 800 
Washington, D.C. 20036 

and on all other parties of record in Finance Docket No. 33388 (Sub-No. 91; by 

first-class mail, postage prepaid, or more expedited method. 
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ZUCKERT SCOLTTT £r RASENBERGER. L.L.P 
ATTORNEYS AT LAW 

saa Severteenth Som. 1^ Vttetiington. IX 2O0O6-3SO9 
Tdephone l2Ca]19MiiO Kax [20213424X0 

wwAw.xsit«w,eoin 

September 13,2002 

BY HAND DELIVERY 

Vemon A. Williams 
Sacretary 
Surface Transportation Board 
1925 KStreet. N.W. 
Washington. D.C. 20423-0001 

Ro: .C.gX.CfffP. 1̂- - Control and OoeratinQ I eases/Aoreements - ConraH 
Ing- ffffl/f Finance Docket No. 33388 (Sub-No. 91) (General Oversight) 
EXPEDITED CONSIDERATION REQUESTED 

Dear Secretary Williams: 

Enclosed for filing In the above-referenced proceeding on behalf of CSX 
Corporation, CSX Transportation, Inc.. Norfolk Southem Corporation and Norfolk 
Southem Railway Company are the original and 25 copies of CSX/NS-2. CSX's and NS' 
request for extension of time with respect to the comments of Cai^ill. Inc. Also 
enclosed is a 3.5-inch computer disk containing the text of CSX/NS-i in WordPerfect 
5.0 format. 

Kindly date-stamp the enclosed additional 4 copies of CSX/NS-2 and retum them 
to our messenger 

SEP IS 2002 
Sincerely. 

part ot 
Public Record Scott M. Zimmerman 

Enclosures 

cc: All parties of record 

~1 

J 
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EXPEDITED CONSIDERATION REQUESTED 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

sra 

P . 0 ^ / 0 0 f f W \ i 

STB FINANCE DOCKET NO. 33388 (SUB-NO. 91) 

CSX CORPORATION AND CSX TRANSPORTATION, INC.. NORFOLK 
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY 

COMPANY - CONTROL AND OPERATING LEASES/AGREEMENTS — 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

(GENERAL OVERSIGHT) 

UNOPPOSED REQUEST OF CSX AND NORFOLK SOUTHERN FOR EXTENSION OF 
TIME WITH RESPECT TO THE COMMENTS OF CARGILL, INC. 

4J ' 

ENTERED 
0«ice of Proceedmgs 

Richard A. Allen SFP "̂ 
Scott M. Zimmerman part of 
ZUCKERT SCOUTT & PubiicReccd 

RASENBERGER, L.L.P. 
888 Seventeenth Street, N.W. 
Washington, D.C. 20006-3309 

Counsel for Applicants 
Norfolk Southern Corporaiion 
and Norfolk Souihern Railway 
Company 

Dated: September 13, 2002 

Dennis G. Lyons 
Mary Gabrielle Sprague 
Sharon L. Taylor 
ARNOLD ^ rORTER 
555 Twelfth Street, N.W. 
Washington, D.C. 20004-1202 
(202)942-5000 

Counsel for AppUcants 
CSX Corporation and 
CSX Transportalion, Inc. 

J 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB Finance Docket No. 33388 (Sub-No. 91) 

CSX CORPORATION AND CSX TRANSPORTATION, INC.. NORFOLK 
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY 

COMPANY — CONTROL AND OPERATING LEASES/AGREEMENTS — 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

(GENERAL OVERSIGHT) 

UNOPPOSED REQUEST OF CSX AND NORFOLK SOUTHERN FOR EXTENSION OF 
TIME Wrra RESPECT TO THE COMMENTS OF CARGILL, INC. 

CSX Corporation and CSX Transportation, Inc. (collectively "CSX"), 

and Norfolk Southem Corporation and Norfolk Southem Railway Company 

(collectively "NS") hereby request a further extension of time, to and including 

Wednesday, September 25, 2002, to respond to the comments submitled by 

Cargill, Incorporated ("CargiU") (CARG-5) on August 5, 2002.' Counsel tbr 

Cargill has indicated that Cargill consents to this request. 

As previously indicated {see CSX/NS-1 at 3), the carriers have engaged in 

ongoing discussions between themselves and with Cargill in an efforl to resolve 

the concems expressed in Cargill's commenis. Although a final resolution has yet 

to be reached, the carriers believe that the requested additional brief extension will 

facilitate that resolution. 

' Previously, the carriers requested, and the Board granted, a 21 -day extension of 
CSX/NS-1 and Decision No. 8 (served August 

26, 2002). 

-3-
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CONCLUSION 

CSX and NS respectfully ask the Board to grant them an extension to and 

including Wednesday, September 25,2002, within which to reply to tiie Cargill 

Comments. 

Richard A. Allen 
Scott M, Zimmerman 
ZUCKERT SCOUTT & 
RASENBERGER, L.L.P. 
888 Seventeenth Street, N.W. 
Washington, D.C. 20006-3309 

Counsel for Applicants 
Norfolk Souihern Corporation 
and Norfolk Southern Railway 
Company 

Respectfully submitted. 

Dennis G. Lyons 
Mary Gabrielle Sprague 
Sharon L. Taylor 
ARNOLD & PORTER 
555 Twelfth Street, N.W. 
Washington, D.C. 20004-1202 
(202)942-5000 

Counsel for Applicants 
CSX Corporaiion and 
CSX Transporlalion, Inc. 

Dated: September 13,2002 
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CERTIFICATE OF SERVICE 

I certify that on this 13th day of September, 2002, a copy ofthe foregoing 

"Unopposed Request Of CSX And Norfolk Southem For Extension of i ime With 

Respect To The Comments Of Cargill, Inc." was served by hand delivery on the 

below-named counsel for Cargill, Inc.: 

Jeffrey O. Moreno 
Thompson Hine LLP 
1920 N Street, NW 
Suite 800 
Washington, D.C. 20036 

and on all other parties of record in Finance Docket No. 33388 (Sub-No. 91) by 

first-class mail, postage prepaid, or more expedited method. 

Sco^ M. ZimiMnMn 
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LAW OFFICES 
ZUCKERT, SCOUTT & RASENBERGER. L L P. 

888 Seventeenth Street. N.W.. Suite 600 
Washington. D.C. 20006-3939 

Telephone: (202)298-8660 
Facsimile: (202) 342-1608 or (202) 298-6503 

FACSIMILE TRANSMISSION SH'T^; 

From: Scott M. Zimmerman 

Date: September 13. 2002 Number of Pages (Inchiding This Sheet): 6 

Please deliver immediateiv tn: 

Name: Facsimile Nimiber: Telephone Number: 

Julia Farr 202-565-9002 202-565-1613 

MESSAGE 
Courtesy copy. 

The mfonnation contained on the accompanying pages is CONFIDENTIAL AND PRIVILEGED and is 
intended only for thc use of the individual to whom it is addressed. In no event shall inadvertent transmission 
conatitute a waiver of confidentiality or privilege. Jf the reader of this message is not die intended recipient, 
you arc hereby iwfified that any direct or indirect dissemination, distribution or copying of the accompanying 
pages is stricdy prohibited. If you have received this communicaiion in error, please notify us immediately by 
telephone (collect) at 202-298-8660. and retum the emire original communication to us at the above address by 
mail. Failure of thc pcrson(s} receiving such an inadvertent transmission to abide by these conditions will 
constitute xccptance of the accompanying pages on a continuing confidential and privileged basis. Thanlc you. 

6000 
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SEC 

SERVICE DATE - LATE RELEASE SEPTEMBER 13, 2002 

SURFACE TRANSPORTATION BOARD 

STB Finance Docket No. 33388 (Sub-No. 91) 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

— CONTROL AND OPERATING LEASES/AGREEMENTS — 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

[GENERAL OVERSIGHT] 

Decision No. 9 

Decided: September 13, 2002 

In Decision No. 8 (served August 26,2002), the deadline for filing replies to the comments 
previously filed by Cargill, Incorporated (Cargill), was extended to September 16. 2002. 

On September 53, 2002, CSX Corporation and CSX Transportation. Inc. (collectively, CSX) 
and Norfolk Southern Corporation and Norfolk Southem Railway Company (collectively, NS) jointly 
fi!'"d a request for an additional extension, to September 25,2002. of the deadline for filing replies to 
the Cargill comments. CSX and NS advise that they have been engaged in discussions with Cargill in 
an effort to resolve the concems expressed in Cargill's comments and, although they have not yet 
reached a final resolution, they believe that the requested additional extension will facilitate that 
resolution. CSX and NS add that counsel for Cargill has indicated that Cargill consents to their 
request. 

The request for an additional extension of the reply deadline is reasonable and will therefore be 
granted. 

This action will not significantly affect either the quality of thc human environnient or the 
conservation of energy resoui ces. 

It is ordered: 

I . The deadline for filing replies to the Cargill comments is extended to September 25,2002. • 

J 
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2. This decision is effective on the date of service. 

By the Board, Vemon A. Williams, Secimiy. 

Vemon A. Wilfiams 
Secretary 

JT 
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ZUCKERT SCOUTT & RASENBERGER, L.L.P 
A T T O R N E Y S AT LAW 

888 Seventeenth S' liCt, NVy Washington, DC 20006-5509 
lelephone [2021 298-8660 Fax (2021 542-0685 

w>vw zsriaw com 

August 26, 2002 

BY HAND DELIVERY 

Vernon A. Williams 
Secretary 
Surface Transportation Board 
1925 KStreet, N.W. 
Washington, D.C. 20423-0001 

Re CSX Corp. et al. - Control and Operating Leases/Aareements - Conrail 
Inc. etal.. Finance Docket No. 33388 (Sub-No. 91) (General Oversight) 
EXPEDITED CONSIDERATION REQUESTED 

Dear Secretary Williams: 

Enclosed for filing in the above-referenced proceeding on behalf of CSX 
Corporation, CSX Transportation, Inc., Norfolk Southern Corporation and Norfolk 
Southern Railway Company are the original and 25 copies of CSX/NS-1, CSX's and NS' 
request for extension of time with respect lo lhe comments of Cargill, :nc. Also 
enclosed is a 3.5-inch computer disk containing the text of CSX/NS-1 in WordPerfect 
5.0 format. 

Kindly date-stamp the enclosed additional 4 copies of CSX/NS-1 and return them 
to our messenger. 

Sincerely, 

( r. 

Scott M. Zimmerman 

Enclosures 

cc: All parties of record 

/vr, ENTERED 

^i;f; ?fi 2m?. 
n Partof 



EXPEDITED CONSIDERATION REQUESTED / 

BEFORETHE \ ^^^f-vr A 
SURFACE TRANSPORTATION BOARD 

STB FINANCE DOCKET NO. 33388 (SUB-NO. 91) 

CSX CORPORATION AND CSX TRANSPORTATION, INC.. NORFOLK 
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY 

COMPANY — CONTROL AND OPERATING LEASES/AGREEMENTS — 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

(GENERAL OVERSIGHT) 

REQUEST FOR EXTENSION OF T I M E 
WITH RESPECT TO THE COMMENTS OF C A R G I L L , INCORPORATED, OF 

CSX CORPORATION, CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 

NORFOLK SOUTHERN RAILWAY COMPANY 

Richard A. Allen 
Scott M. Zimmerman 
ZUCKERT SCOUTT & 

RASENBERGER, L.L.P. 
888 Seventeenth Street, N.W. 
Washington, D.C. 20006-3309 

Counsel for Applicants 
Norfolk southern Corporation 
and Norfolk Southern Railway 
Company 

Dated: August 26, 2002 

Dennis G. Lyons 
Mary Gabrielle Sprague 
Sharon L. Taylor 
ARNOLD & PORTER 

555 Twelfth Street, N.W. 
Washington, D.C. 20004-L'̂ 02 
(202) 942-5000 

Counsel for Applicants 
CSX Corporation and 
CSX Transportation, Inc. 

D .fartOf 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB Finance Docket No. 33388 (Sub-No. 91) 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK 
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY 

COMPANY — CONTROL AND OPERATING LEASES/AGREEMENTS -
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

(GENERAL OVERSIGHT) 

REQUEST FOR EXTENSION OF T I M E 
WITH RESPECT TO THE COMMENTS OF CARGILL, INCORPORATED, OF 

CSX CORPORATION, CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 

NORFOLK SOUTHERN RAILWAY COMPANY 

CSX Corporation and CSX Transportation, Inc. (collectively "CSX"), 

and Norfolk Southern Corporation and Norfolk Southem Railway Company 

(collectively "NS") hereby request an extension of time of 21 days, to and 

including Monday, September 16, 2002, to respond to the comments submitted by 

Cargill, Incorporated ("Cargill") (CARG-5) on August 5, 2002.' 

CSX and NS view Cargill as an important and valued customer, and have 

been involved in conferences with one another in an effort to satisfy the concems 

expressed by Cargill in its comments. These discussions are ongoing. 

CSX and NS also are mindful that the Board, on an issue such as this, would 

prefer that the parties reach a negotiated resolution. 

CSX and NS take no exception to Cargill's filing out of time. 

J 



Although CSX and NS originally believed they could respond to Cargill's 

comments within 20 days, on August 26,2002, they are not yet in a position to 

make a proposal to Cargill. The carriers believe, however, that the requested 

extension will permit them to advance their discussions and ultimately arrive at a 

negotiated resolution that is acceptable to all parties involved. 

CONCLUSION 

CSX and NS respectfully ask the Board to grant them an extension of 21 

days, or through and including Monday, September 16, 2002, within which to 

reply to the Cargill Comments. 

Respectfully submitted. 

Richard A. Allen 
Scott M. Zimmerman 
ZUCKERT SCOUTT & 
RASENBERGER, L.L.P. 
888 Seventeenth Street, N.W. 
Washington, D.C. 20006-3309 

Counsel for Applicants 
Norfolk Southern Corporation 
and Norfolk Southern Railway 
Company 

7 .̂ 
Dennis G. 1 
Mary Gabrielle Sprague 
Sharon L. Taylor 
ARNOLD & PORTER 
555 Twelfth Street, N.W. 
Washington, D.C. 20004-1202 
(202)942-5000 

Counsel for Applicants 
CSX Corporation and 
CSX Transportation, Inc. 

Dated: August 26, 2002 
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CERTIFICATE OF SERVICE 

I certify that on this 26tli day of August, 2002, a copy ofthe foregoing 

"Request for Extension o''Time With Respect to the Comments of Cargill, 

Incorporated, of CSX Corporation, CSX Transportation, Inc., Norfo.k Southem 

Corporation and Norfolk Southem Railway Company" was served by hand 

delivery and facsimile on the below-named counsel for Cargill, Inc.: 

Jeffrey O. Moreno 
Thompson Hine LLP 
1920 N Street, NW 
Suite 800 
Washington, D.C. 20036 

and on all other parties of record in Finance Docket No. 33388 (Sub-No. 91) by 

first-class mail, postage prepaid, or more expedited method. 

I 

Scott M. Zimmerman 
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ZUCKERT SCOUTT 6- RASEMBERGER, L.L.P 
ATTORNEYS AT LAW 

888 Seventeenth Street, NW, Washington, DC 20006-5509 
Telephone [202 ] 298-8660 Fax (202) 542-0685 

mvw.zsriiw.com 

SCOTT M. ZIMMERMAN DIRECT DIAL (202) 973-7929 
•mzimnurinantsizsrlaw.coin 

August 7, 2002 

BY HAND DELIVERY 

Vernon A. Williams 
Secretary 
Surface Transportation Board 
1925 KStreet, N.W. 
Washington, D.C. 20423-0001 

Re- CSX Corp. et al. - Control and Operating Leases/Aareements - Conrail 
Inc. etal., Finance Docket No. 33388 (Sub-No. 91) (General Oversight) 

Dear Secretary Williams: 

Enclosed for filing in the above-referenced proceeding are the original and 25 
copies of NS-9, the "Reply Of Norfolk Southern Corporation And Norfolk Southern 
Railway Company." Also enclosed is a 3.5-inch computer disk containing the text of 
NS-9 in WordPerfect 5.0 format. 

Kindly date-stamp the enclosed additional 3 copies of NS-9 and return them to 
our messenger. 

Enclosures 

cc: All parties of record 

Sincerely, 

Scott M. Zimmerman 

/ 

Office of Procif-'Jini's 
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Part 0/ 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET No. 33388 (Sub-No. 91) 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS --
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

(GENERAL OVERSIGHT) 

REPLY OF NORFOLK SOUTHERN CORPORATION 
AND NORFOLK SOUTHERN RAILWAY COMPANY 

Henry D. Light 
James A. Squires 
George A. Aspatore 
Greg E. Summy 
John V. Edwards 
NORFOLK SOUTHERN CORPORATION 
Three Commercial Place 
Norfolk, Virginia 23510-2191 
(757) 629-2838 

Attorneys for Norfolk Southern Corporation 
and Notfolk Southern Railway Company 

Richard A Allen 
Scott M. Zimmerman 
ZUCKERT, SCOUTT & 
RASENBERGER, LLP 
888 Seventeenth Street, NW 
Suite 700 
Washington, D.C. 20006 
(202) 298-8660 

Date: August 7, 2002 
Office of Prcceedings 
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BEFOPE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET No. 33388 (Sub-No. 91) 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

- CONTROL AND OPERATING LEASES/AGREEMENTS -
CONk.\!L INC. AND CONSOLIDATED RAIL CORPORATION 

(GENERAL OVERSIGHT) 

REPLY OF NORFOLK SOUTHERN CORPORATION 
AND NORFOLK SOUTHERN RAILWAY COMPANY 

Norfolk Southern Corporation and Norfolk Southern Railway Company (collectively, 

"NS") hereby reply to the commenis submitted by various parties in the third annual round of 

the Conrail general oversight proceeding. 

This reply addresses the submission- of the following eleven parties: (1) the American 

Chemistry Council, (2) the City of Cleveland, (3) Congressman Dennis J. Kucinich, (4) 

Indianapolis Power & Light Company, (5) the New York City Economic Developmem 

Corporation. (6) the Port Authority of New York and New J-̂ rsey, (7) PPG Industries, Inc., 

I 



(8) SEDA-COG Joint Rail Authority, (9) the State of Maryland, (10) the U.S. Department of 

Transportation, and (11) the Wheeling & Lake Erie Railway Company.' 

None of these parties ask the Board to impose any new conditions, and the comments 

provide no basis to suggest that any new relief or other action by the Board is necessary. We 

will briefly discuss each party's comments in turn. Because the question of the need for 

ongoing formal oversight is a common issue touched on by most of the commentors (and raised 

by the Board in its decision served June 11, 2002), NS will discuss that issue separately at the 

end. 

American Chemistry Council 

ACC asks that Board oversight of the transaction continue for the original five-year 

period, based on alleged "potential" threats to tiiture competition and service in the Shared 

Assets Areas, particularly in North Jersey and South Jersey/Philadelphia. ACC, however, 

raises no specific issues requiring Board intervention and seeks no relief from the Board now. 

Operations in the Shared Assets Areas remain generally smooth and within normal 

operating parameters. Norfolk Southern is, of course, well aware of its obligations under 

Decision No. 89 and its legal obligations generally, and will continue to conduct its business. 

' Late in the afternoon of August 5, 2002, Cargill, Incorporated served a set of comments 
along with a separate motion for leave to file those comments out of time. NS does not 
oppose Cargill's motion for leave to file. However, due to the very short time between 
receipt of Cargill's comments and the deadline for filing this reply, NS has not had a 
reasonable opportunity to review and respond to Cargill's submission here. NS therefore 
respectfiilly requests that if the Board accepts Cargill's commems ii permit NS to respond 
separately to Cargill, as appropriate, on or betore August 25, 2002, ;onsistent with the 20-
day period generally permitted for responses to pleadings under 49 C.F.R. § 1104.13(a). 



including its operations within the Shared Assets Areas, in compliance widi both. As for the 

question of continuing the formal oversight proceeding, that issue is addressed further below. 

Citv of Cleveland 

Cleveland's comments pertain solely to CSX, and NS dierefore need not respond 

further to them. 

Congressman Dennis .1. Kiirinirh 

Congressman Kucinich states that in general, he is "pleased" with the progress of issues 

affecting coinmunities in his district, and particularly notes his approval of NS' efforts in Bay 

Village. Rocky River. Lakewood, Olmsted Falls aiid Olmsted Township. He raises no specific 

issues with respect to NS. 

NS will continue to seek to work cooperatively with local officials on issues affecting 

the communities through which NS operates. 

Indignapolis Power & Light Company 

Although IP&L summarily asserts that the "concerns" it expressed in the first two 

rounds of oversight are "genuine and continuing," IP&L provides no new evidence or 

argument and requests no new relief regarding those "concerns." There is, therefore, nothing 

to which NS need reply, and no basis for the Board to impose any further conditions for 

IP&L's benefit. 
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As for the continuation of oversight, IP&L contends that the Board could forego die 

remaining two years of formal oversight, but "only ifthe Board indicates its willingness to 

entertain comments from parties at any time who assert that their circumstances require relief 

and are the result, in whole or in part, of this transaction as modified and approved by the 

Board." Additionally, IP&L .seems to assen that, if formal oversight is discontinued, die 

Board should create a separate, and lenient, standard of review as to any subsequem requests 

for relief by any party, such as IP&L itself, that the Board had specifically "invited to reftim," 

and should waive any filing fee that otherwise would apply to any future request for relief. 

NS responds more fully below to the general question of whether the formal oversight 

proceeding should continue. We note here only thp* if the Board does decide to end the 

formal oversight process now, there is no basis for doing so in a way that gives any party or 

class of parties preferemial standing vis-a-vis other parties for airing future concerns with the 

Board or a more leniem legal standard for obtaining a- ure relief than that afforded to all 

parties generally under the Board's governing statutes, regulations and precedents. 

New York Citv Economic Development Corporation 

NYCEDC's commems are focused primarily on its request that the Board cominue to 

require CSX and NS to monitor and report quarterly on the origins, destinations and routings 

for truck traffic at their intermodal terminals in Northem New Jersey and Massachusetts, a 

reporting requirement imposed by the Board in Decision No. 89 as part of the general 
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oversight procesŝ  to permit die Board to detennine whether the transaction "has led to 

substantially increased truck traffic over the George Washington Bridge." Deeision No. 89 at 

177, 3 S.T.B. at 388, Ordering Paragraph No. 22. In any . vent, NYCEDC does not ask the 

Board to take any action or impose any affirmative relief except simply to request that 

oversight continue. 

NS addresses the general issue of oversight below. As for the George Washington 

Bridge surveys, NS merely observes that, because they were initiated as pan of the general 

oversight proceeding and for a specific, limited purpose, those reports should be continued 

only if the Board continues the formal oversight pr(x;ess, and even then only if the Board 

concludes that the repons continue to serve the specific transaction-related purpose for which it 

imposed the requirement. 

Port Authoritv of New York and New Jersey 

The Port Authority states that it "is pleased that many ofthe service problems that 

initially plagued the NJSAA have been resolved," but also remarks that "UJocalized service 

problems still exist from time to time, and *he carriers remain woefully short of capital to make 

investments in the NJSAA." The Port Authority says that ifs continuing efforts to seek public 

funds for rail investments have been hampered by the September 11 attacks, but that it 

"expects to re-energize its efforts to provide public sector funds." 

NYCEDC questions whether the quarterly reporting requirement was imposed as a 
component of the general oversight proceeding or as part of the operational monitoring 
separately required in Decision No. 89. Decision No. 89 indicates it is the former. See 
Decision Â o. 59 at 82 and 161, 3 S.T.B. at 282 and 366. 



• "-'niiiMiffMi-a 

I 1 

The Port Authority does not allege any problems calling for Board intervention nor 

seek any relief from the Board, except to assert that continuing oversight is needed. NS 

cominues to invest in the North Jersey Shared Assets Area and the other SAAs, as described in 

NS' Third General Oversight Report (including, among other things, the ongoing Northern 

Branch project in the NJSAA). See NS-8 at 16. Additionally, as noted above in response to 

ACC, operations in the Shared Assets Areas remain within normal operating parawieters. NS 

will continue to work to ensure smooth and reliable service in the SAAs and resolve any 

service issues as they arise. 

PPG Industries. Inc. 

PPG states that after initial post-Split difficulties, both CSX and NS "have strived to 

improve operations and should be commended for their efforts." PPG notes that "service has 

become more consistent," although it does not "always" meet pre-transaction levels. 

In its brief comments, PPG raises no competitive concerns and seeks no specific relief 

from the Board, except to request that the oversight proceeding continue so that the caniers' 

service can be evaluated "after a su.stained period of strong economic activity." Cominuation 

of oversight is addressed generally below. 

I 
I 

SEDA-COG Joint Rail A^ifhnrity 

The SEDA-COG Joim Rail Authority ("SEDA-COG"), owner ofcertain lines of 

railroad operated by the North Shore Railroad Company and its affiliates (collectively, "North 

Shore"), submits a verified statemem by its Executive Director, Jeffrey K. Stover, along with 

J 



a "Joint Statement of Shippers" endorsed by certain shippers located on lines operated by 

Nordi Shore, and a "Joint Statement of Rail Line Owners" by two other entities that own oUier 

rail lines operated by one of the North Shore affiliates. 

Mr. Stover notes that NS' "transition problems have been resolved or they are oeing 

managed to the extent that they no longer present serious problems for [SEDA-COG]. For this 

reason [SEDA-COG] would support discontinuance of funher oversight reporting requirements 

for NS." Mr. Stover also notes that "(n]ot all of our previously expressed concerns relating to 

service expectations arising out of pre-acquisition commitments have been resolved at this 

point," but that SEDA-COG is hopeful that "on-going efforts" among the parties "will produce 

long-term solutions." SEDA-COG therefore does not request any intervention or relief by the 

Board. 

In the "Joint Statement of Shippers," various shippers assert concerns about what they 

understand to be the terms of a trackage rights agreement entered into between NS and North 

Shore in 2001, which implemented a June 10, 1997 agreemem between NS and North Shore's 

President, Richard Robey. Even so, however, the shippers request no intervention or relief 

from the Board, but rather express support for further discussion among the parties. In the 

brief "Joint Statement of Rail Line Owners," the signing rail owners join the comments filed 

by SEDA-COG and support the shippers' comments regarding changes to the 2001 NS/North 

Shore trackage rights agreement; like the shippers, the rail owners advocate further discussions 

among the parties to resolve their concerns and do not request Board intervention. 

Because neither SEDA-COG, the shippers, nor the other rail owners ask the Board to 

intervene or impose any relief, a lengthy reply is unnecessary, but a few brief comments are in 

J 
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order. First, NS valuts its relationship with all of the involved entities — SEDA-COG. North 

Shore, the other rail line owners, and the shipper community. Indeed. NS is more than willing 

to continue discussing these issues with SEDA-COG. and to talk individually with any shipper 

or other party that asks us to do so. 

Second, we simply note here that the June 10, 1997 settlement agreement (which, we 

assume, is what SEDA-COG alludes to in refening to NS' 'interchange commi'mems" and 

"pre-acquisition commitments"), and the 2001 trackage rights agreement that implements it. 

are agreements between NS and North Shore; neither SEDA-COG, the other two line owners, 

nor any shipper are parties to either one. Indeed, neither SEDA-COG, the other two line 

owners nor the commenting shippers participated as parties in the underlying Conrail control 

proceeding.̂  

Thus, as the Board itself has already found in this proceeding, it is North Shore that is 

the real party in interest here. See Decision No. 5 at 22 (served February 2, 2001). North 

Shore filed no comments in this round of oversight, nor, to NS' knowledge, has it raised with 

the Board in any other forum any problems with the trackage rights agreement it voluntarily 

entered into with NS. 

I 

Thus, the shippers' assertion ("Joim Shippers Statemem" at 1) that "based on the [June 1997] 
settlement, SEDA-COG and various shippers also supported the transaction," is 
misleading. NS did not enter into a settiemem with SEDA-COG, the other line owners, or 
the commenting shippers, and none of those parties filed statements of support for the 
transaction, whether "based on" the settiemem with North Shore, or in exchange for any 
"commitments" to them by NS, or otherwise. 
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The State of Marvland 

Maryland notes that NS has not completed various anticipated capital infrastructure 

improvemems. and also asserts that NS (and CSX) have not fulfilled "numerous 

representations" made to the State. 

Maryland does not ask the Board to impose any substantive relief, but rather notes that 

its Department of Transportation "has continued to work with both CSX and NS" to achieve 

the benefits for the State anticipated during the control proceeding, and requests that the 

oversight process continue for the full five-year period. 

Over the past year, NS personnel have continued to work with Port and Maryland 

officials to keep the Port of Baltimore competilive and to increase NS' business in Maryland. 

We have expanded our premium transcontinental and regional iniermodal offerings to include 

Baltimore as an origin and a destination cn specialty services. Further, we cominue to work 

with the Port to develop the benefits from the development of Rutherford Yard. 

As NS reported last year, certain contemplated infrastmcture improvement projects 

have not been implemented, primarily because of higher than amicipated costs. NS, however, 

has continued to discuss these projects with Maryland officials and will cominue to work with 

the State in this regard. 

Additionally, NS personnel are participating, in conjunction with CSX. Amtrak. FRA 

and Maryland, in the so-called Baltimore Study; and in conjunction with CSX. Amtrak. 

Delaware. Maryland. New Jersey. Pennsylvania and Virginia, in the Mid-Atlantic Rail 

Operating Study (MAROPS). These parallel efforts are addressing ways to increase rail 

capacity and perfonnance in the mid-Atlamic rail conidor. including to/from the City and Port 



of Baltimore and the Delmarva Peninsula. NS has been a financial supporter of the MAROPS 

effort and continues to provide in-kind resources and professional advice to both efforts. NS 

officials also recently participated in a "Rail Summit on the Delmarva," the goal of which is to 

provide a forum for the three Delmarva states (Delaware. Maryland, and Virginia), railroads, 

and community interests to work together on rail infrastrucmre and operations issues of 

regional importance and promote economic growth on the Delmarva Peninsula to support 

continued investment in the regional railroad infrastructure, 

U.S. Department of Transpr rtat inn 

As in past years. DOT indicates that it will submit its substantive oversight comments 

in reply after reviewing the commenis of other parties, and therefore presently takes no 

position on any ofthe substantive issues in the proceeding, including whether formal oversight 

should end earlier than originally contemplated. Accordingly, NS respectfully reserves the 

right, as in the past, to submit a response to DOT's reply comments as appropriate. 

DOT does, however, discuss the safely aspects ofthe transaction, including FRA's 

periodic reports to the Board. It notes that the fourth FRA report will be submitted "in the 

very near future;" that report will "conclude the fomial safety oversight of this transaction and 

its afteraiath." and will "confimi that die Applicants have successfully completed the safe 

integration of Comail for all practical purposes." The only "noteworthy concern" involves the 

"apparent declare in capital investment by both railroads, which is important to long-tenn 

safety." 
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As demonstrated by NS' recent receipt of its Bth consecutive Harriman Award for 

being the safest Class I railroad, safety is Norfolk Southern'3 first priority, and NS will 

continue to provide the necessary resources and dedicate itself every day to demonstrating its 

ongoing commitment to safety. 

Wheeling & Lake Erie Railwav Company 

In its comments. W&LE does not dispute NS' discussion of the status of negoliations 

between die panies, and, like NS, does not ask the Board to step in to impose any final 

arrangement. Thus, no aciion by the Board in that regard is necessary or warranted. 

Wheeling merely asks that formal oversight of the state of affairs between W&LE and NS 

continue for the full five-year period originally conlemplated or unlil NS and W&LE reach a 

final agreement. 

Regarding continued formal oversight, contiary to W&LE's assertion (see W&LE 

Comments at 2) ihat NS "is of the same viewpoint" as W&LE, NS' reference, in its June 3, 

2002 general oversight report, to the possibility of seeking relief from the Board at some poim 

in the future does not mean that NS agrees it is necessary to conlinue the Sub-No. 91 oversight 

proceeding. To lhat issue we now turn. 

CONTINUATION OF THE FORMAL GENERAL OVERSIGHT PROCEEDING 

In a decision served June 11, 2002. the Board invited commem on whether the fonnal 

oversight proceeding should be continued or discominued. As discussed above, many of die 

11 
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commenting parties (but not all) have asked that the oversight proceeding contiaue for die 

oriĵ inally-contemplated five-year period, 

NS believes that the record of th; oversight process to date indicates that discominuing 

Uie formal Sub-No. 91 proceeding now would not prejudice any party. In contrast to the 

scores of parties that formally participated in the original control proceeding (and thousands 

more whose support statements were included in the c )mrol application), participation in the 

oversight proceeding has been extraordinarily light; indeed, only fourteen different parties 

submitted comments in the second and third years cf oversight comhined. Moreover, in the 

first two years of oversight, no party presented any dispute requiring the Board lo intervene 

and impose any additional conditions; this year no party even propoies any new condition, and 

only one parly - Cargill - asks the Board to act affirmatively to proiect it from alleged 

transaction-related harm.̂  Further, there are no ongoing issues or disputes of note with respect 

to any of the general issues that the Board in Decision No. 89 said the general oversight 

proceeding was to cover. See Decision No. 89, slip op. at 160-161, 3 S.T.B. at 365-66. 

Most of the parties that request conlinued formal oversight do so generally because, 

they assert, circumstances might develop in the future requiring Board attention or 

intervemion. NS acknowledges the need to ensure that the Board remain available to interested 

parties who may believe that Board intervention is warranted to address legitimate, transaction-

related issues that mighl arise in the future. But continuing the fonnal Sub-No. 91 proceeding, 

with its annual reporting and commem schedule, is not necessary for that puipose. In Decision 

As nc .d above, because Cargill's comments were submitted very recently, NS will respond 
separately to those comments at a later date. 

12 



No. 89. the Board expressly reserved to itself jurisdiction over Finance Docket No. 33388 for 

five years in order to. if necessary, "impose additional conditions and/or to take other action 

if. and to the extent, we delermine it is necessary to impose additional conditions and/or to 

take other action to address hamis caused by the CSX/NS/CR transaction." Decision No. 89, 

slip op. at 173-74, 3 S.T.B. al 385. There is no reason, therefore, why the Board cannot 

terminate the formal Sab-No. 91 proceeding, with ils amiual reponing requiremem and 

commeni schedule, while at the same time making clear that its 5-year ovtrsighijurisdiction 

under Decision No. 89 conlinues, so as lo permit parties to come before it with transaction-

related issues on an as-needed basis.' 

While I separate, formal proceeding like Sub-No. 91 may be useful in soliciting, 

marshalling and collectively airing and resolving issues if there is a demonstrated, ongoing and 

significam volume of problems or issues requiring active Board intervention, the record ofthis 

proceeding shows that that is simply not the case here. The Board's ongoing oversight 

aulhorily, and the mechanisms that already exist apart from this formal proceeding, are fully 

sufficiem to afford parties an avenue of redress on an as-needed basis with regard to any 

perceived transaction-related issue that may arise in the future. NS submits, however, that 

cominuing the Sub-No. 91 proceeding, with its annual schedule of reports, comments, and 

replies, is not necessary. 

Although NS will respond separately to the substance of the commems raised by Cargill we 
c o L ^ r H ' ' '''P"" '̂ "̂̂  of conlinuing the Sub-No. 91 proceeding. Cargill s 
comments do not suggest, and provide no basis for concluding, ihat the proceeding needs t< 
be continued. Term nat no th/. fr>rmoi ... _ . F "vvvuing uccus H continued. Temiinating the fomial proceeding would not prevem parties from commg 

t t absenci 7 r" ' ' T ' ' ' '''' "̂̂ ^̂ '̂  ^̂ ^̂ ^̂ '̂̂  °^«"'ghl jurisdiction, and 
t ^ ^ t l ^ ' ^ ^ : ^ - y ' f- '̂ P^™" encourage them to refrain 
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CONCLUSION 

NS' implementation ofthe Conrail transaction is proceeding steadily and satisfactorily, 

and none of die commenting parties seek new conditions from the Board. Further, the record 

shows that the fotmal Sub-No. 91 oversight proceeding and its reporting requiremems 

longer necessary, and termination now will not prejudice any party. 

are no 

Henry D. Light 
James A. Squires 
George A. Aspatore 
Greg E. Si'mmy 
John V. Edwards 
NORFOLK SOUTHERN CORPORATION 
Three Commercial Place 
Norfolk, Virginia 23510-2191 
(757) 629-2838 

Respectfully su|(mitied, j 

Richard A. Allen 
Scott M. Zimmerman ^ 
ZUCKERT, SCOUTT i l K 

RASENBERGER, t t P 
888 Seventeenth Street, NW 
Suite 700 
Washingion, D.C. 20006 
(202) 298-8660 

Augusi 7, 2002 
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CERTIFICATE OF SERVICE 

I certify that on Augusi 7, 2002 a true copy of NS-9 was served by first class U.S. 

Mail, postage prepaid, or by more expeditious means, upon all known parties of record in 

Finance Docket No. 33388 (Sub-No. 91). 

? 

Scott M. Zimmei;man 
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W I L U A M L . SLOVER 
C. MICBABL LOFT as 
DONALD O. AVBBY 
JOHK H . LB SBCIi 
KBLVIK J . DOWD 
BOBBRT D . BOSENBERO 
CHBISTOPHEB A . MILLS 
FRABX J . PEROOLIZZI 
ANDREW B . XOLBSAB I I I 
PETEB A . PFOHL 
DANIEL M. JAPPE 
KAREN HASSELL HERREN 

S L O V E R & L O F T U S 
ATTORNEYS AT LAW 

1884 SEVENTEENTH STREET, N. W. 

WASHINOTON, D. C. 80036-300 .1 . . 

August 7, 2002 

TELEPHONE: 
(808) 047-7170 

.C: 
(SOS) 347-3610 

WRITER'S E - M A I L : 

klih(;â «loverandloftui.coin 

VIA HAND-DELIVERV 

The Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
Case Control Unit 
1925 KStreet, N.W. 
Washington, D.C. 20423 

Re: Docket No. 42069, Duke Energy Corporation 
vs. Norfolk .Southern Railwav Company 

Dear Secretary Williams: 

. E"'̂ 'o?ed for filing in the above-referenced proceedinK please find an 
ongmal and ten copies ofthe parties' Joint Petition to R e - L t a b l i s h l K r a l Schedule. 

the enclosed PefitiSf'•^spectfully request that the Board expedite its consideration of 

In 

Thank you for your attention to this matter. 

Sincerely, 

Karen Hassell HeneV 

KHH/jck 
Enclosures 

cc: David M. Konschnik (Office of Proceedings) 
G. Paul Moates, Esq. (Counsel for NS) 

Part ot . 
public RecW 
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ARNOLD & PORTER 

/7C August 7, 2002 

Dsnnis G. Lyons 
Oennis_Lyons@aporter.com 

202.942.5858 
202.942.5999 Fax 

555 Twelfth Street, NW 
Washington, DC 20004-1206 

BY HAND 

The Honorable Vemon A. Williams, Secretary 
Surface Transportation Board 
Office of the Secretary 
1925 KStreet, NW 
Wa,3hington, DC 20423-0001 

Re: STB Finance Docket No. 33388 (Sub-No. 91) 
CSX Corporation and CSX Transportation, Inc., 
Norfolk Southem Corporation and Norfolk Southem Railway Company 
- Control and Operating Leases/Agreements -
Conrail Inc. and Consolidated Rail Corporatton (Generai Oversight) 

Dear Secretary Williams: 

Enclosed are an original and twenty-five (25) copies of CSX-10, the '"Reply 
Comments of Applicants CSX Corporation and CSX Transportation, Inc., to Comments 
Made on Their Third Submission" for filing in the above-referenced docket. 

Please noti; that a 3.5-inch diskette containing a WordPerfect 5.1 formatted copy 
ofthis filing is also enclosed. 

Kindly date-stamp the additional copy ofthis letter and the ''Reply Comments" at 
the time of filing and retum them to our messenger. 

Thank you for your assistance in this matter. Please contact the undersigned at 
(202) 942-5858 if you have any questions. 

Partof . 
Public R#cora 

RespeotfirfflV yours, , 

Dennis G. Lyons 

Counsel for CSX Corporation and 
CSX Transportation, Inc. 

rjm 
Enclosures 

Washington, OC New York Los Angeles Century City Denver London Northern Virginia 

mmmmm 
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BEFORE THE 
SURFACE TRANSPORTATION B0>%) i ; " AT 

I. CS»10 

STB FINANCE DOCKET NO. 33388 (SUB-NO. 91) 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK 
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY 

COMPANY — CONTROL AND OPERATING LEASES/AGREEMENTS -
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

(GENERAL OVERSIGHT) 

R E P L Y COMMENTS OF APPLICANTS 
CSX CORPORATION AND CSX TRANSPORTATION, INC., 

To COMMENTS MADE ON THEIR THIRD SUBMISSION 

Of Counsel: ENTERED .. 
Office of Proceedings 

Mark G. Aron 
Peter J. Shudtz 
CSX CORPORATION 

One James Center 
901 East Cary Street 
Richmond, VA 23219 

Paul R. Hitchcock 
CSX TRANSPORTATION, INC. 

500 Water Street 
Jacksonville, FL 32202 

Dated: August 7,2002 

AUG 0 7 2002 
Partof 

Public Record 

Dennis G. Lyons 
Mary Gabrielle Sprague 
Sharon L. Taylor 
ARNOLD & PORTER 

t ' :̂ welfth Street, N.W. 
Washington, D.C. 20004-1202 
(202) 942-5000 

Samuel M. Sipe, Jr. 
David H. Cobum 
STEPTOE & JOHNSON LLP 

1330 Connecticut Avenue, N.W. 
Washington, D.C. 20036-1795 

Counsel for Applicants 
CSX Corporation and 
CSX Transportation, Inc. 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB Finance Docket No. 33388 (Sub-No. 91) 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK 
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY 

COMPANY — CONTROL AND OPERATING LEASES/AGREEMENTS — 
CONRAIL INC. ANP CONSOLIDATED RAIL CORPORATION 

(GENERAL OVERSIGHT) 

REPLY COMMENTS OF APPLICANTS 
CSX CORPORATION AND CSX TRANSPORTATION, INC 
TO COMMENTS MADE ON THEIR THIRD SUBMISSION' 

INTRODUCTION 

CSX Corporation and CSX Transportation, Inc. (collectively "CSX"), 

submit the following reply comments to the comments submitted by the public 

in the current (2002) round ofthis proceeding. 

In this third round of formal oversight, only eleven timely comments were 

received. Only three shippers' and one shipper organization, and one smaller 

freight railroad filed public comments. The remaining comments, including initial 

: » 
IP&L only commented that it saw no purpose in further formal oversieht 

We count the SEDA-COG Joint Rail Authority ('SEDA") comment as a shipper 
comment since it is joined in by a number of shippers. Like IP&L, they support 
the termination of formal oversight proceedings. They ask for no other action 
from the Board. PPG, the third shipper, seeks continuation of oversight but 
asks no other relief from the Board. See parts 4, 8 and 10, below 
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comments from the U.S. Department of Transportation ("DOT"), were filed by 

govemmental officials or bodies or nonprofit corporations affiliated with them.̂  

Interestingly, almost all of the commenters address only a single issue: 

whether these annual exchanges of formal reports, comments and reply comments 

should continue. The comments on that issue were in response to the Board's 

Decision No. 7, served June 11,2002, which invited parties commenting in this 

round of formal oversight to address whether the formal oversight process should 

continue. The Board had also made it plain that commenters also "may address 

all aspects of applicants' progress in implementing the Conrail transaction" — the 

usual subject of such comments in an annual formal oversight proceeding. Id. at 2. 

Very few did. 

The formal oversight process for the Conrail Transaction has consisted 

of several steps, which have been followed each year. First, relatively lengthy 

reports are filed by each of the two railroads and their parent companies which 

acquired and divided the use of the Conrail assets between them. Those reports 

have covered generally the implementation ofthe Conrail Transaction and certJn 

specific topics required by the Board.̂  Second, those reports are made the subject 

of comments from the general public, which are generally filed within 45 days. To 

Cargill, Incorporated ("Cargill"), on August 5, 2002, sought leave to file 
comments 19 days out of time. (CARG-4 and 5.) CSX will not reply at this time 
to Cargill, having just received their comments, but will respond in due course. 

See Decision No. 89 in Finance Dkt. No. 33388, served July 23 1998 
("Decision No. 89") at 20-21 (slip opinion), 3 S.T.B. 196, 217. We hereinafter 
cite Decision No. 89 first to the slip opinion page and then to the page in 3 S T B 



assist the general public in making comments, the railroads must make available 

on demand by those who have executed the appropriate protective order, 100% 

waybill information for the 12-month period ending at approximately the time 

the railroads' reports are filed. Third, after the public comments are filed, reply 

comments, generally b)- the railroads, but occasionally by others, are filed, with 

about three weeks allotted for that. While generally not provided for, ftirther 

comments on the reply comments are often made, and the Board has been liberal in 

permitting these extra comments to be filed and in considering and analyzing them. 

Finally, the Board completes the process by issuing one or more decisions granting 

or denying specific relief sought by commen' and generally giving its views on 

the matters discussed in the reports and the comments. 

In 2000, the first year of the process, 32 parties filed comments, 20 of 

them coming from shippers or freight railroads. Many of these sought specific 

regulatory action by the Board in terms of conditions or otherwise. In 2001, the 

number of commenters declined precipitously. Moreover, no party asked for the 

waybill tapes from either railroad in the second or the cun-ent third round of 

comments. 

In the cun-ent round (apart from the expression ô  concem by some 

commenters that the fomial oversight procedure should continue)'* only one party 

On the other hand, two commenters expressed the view that it should be 
discoiitmued; a third also recognized the difference between the Board's five-year 
retention of oversight jurisdiction and the particular exercise of that authoritv 
tfirough formal pioceedings. 

mmmmmmmmmmii 
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(Congressman Kucinich) has discussed in any concrete detail a matter in which 

Board involvement was suggested to be part ofa solufon.' 

To CSX this reduced activity suggests that formal oversight reporting 

has served its intended purpose and could be discontinued at this juncture. At 

the beginning ofthe consummation phase, this reporting and the operational 

monitoring afforded the interested public with timely and responsive data and 

resolution processes. Now v̂ îth sustained improvements to service and the 

successftil completion of so many of the implementation projects, it appears to 

CSX that the public, the Board and the Applicants would best be served by the 

elimination ofthis annual reporting mechanism. 

In this regard, we note that the operational monitoring reporting 

requirements, to which the Applicants were subjected starting with the Control 

Date in August 1998 and ftirther from the Split Date on June 1, 1999, was 

terminated by the Board in a communication from the Director ofthe Office 

of Compliance and Enforcement, issued and made public on June 17, 2002. 

All ofthe commenters who oppose the suspension ofthe formal oversight 

procedure seem to conftise the formal oversight procedure with the Board's 

retained oversight powers over the Conrail Transaction. The fomial oversight 

procedure is one, but hardly the only one, of the exercises, or potential exercises, 

ofthe powers reserved by the Board in Decision No. 89, at 173-74; 3 S.T.B. 

' And in that one case, the only relief requested was for the Board to inquire 
whether there was some eligibility for environmental mitigation in one community 
based on recent circumstances. See part 7, below. 
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at 385. Given the misconceptions of the commentors, it is worthwhile to quote the 

Board's reservation of powers: "The Board expressly reserves jurisdiction over the 

STB Finance Docket No. 33388 proceeding and all embraced proceedings in order 

to implement the 5-year oversight condition imposed in this decision and, if 

necessary, to impose additional conditions and/or to take other action if, anr' to the 

extent, we determine it is necessary to impose additional conditions and/or to take 

other action to address hamis caused by the CSX/NS/CR transaction," id 

at 173-74; 3 S.T.B. at 385. See also id at 20-21; 3 S.T.B. at 217. 

Ifthe formal oversight procedure required by the Board for the past three 

years is discontinued, the Board's above-described powers will still remain in 

full force and effect pursuant to their terms. These powers can be exercised by 

the Board either on formal petition, on informal request to the Board, or on the 

Board's own motion. In almost all cases, this year's commenters have brought 

no specific requests before the Board. If commenters should have grievance: that 

are appropriate for the Board to address, the Board can address those grievances 

under the five-year reservation of jurisdiction. Nothing the commenters have 

said justifies the continuation of the formal oversight proceedings as such The 

commenters simply want the Board to continue to be available to address concems 

that may arise in the ftiture. The Board can do that without the formal oversight 

process. 

In earlier cases where annual formal oversight proceedings have been 

terminated, it has been the Board's practice to fully retain jurisdiction. In 2001, 

the Board terminated the requirement for annual foi-mal oversight reports and 

mm 
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comments with respect to the Canadian National-Illinois Central transaction, but 

made it plain that it was retaining its five-year jurisdiction and powers under other 

merger conditions and the goveming statute. The Board said, in its summary, tnat: 

We are therefore [because there were no significant problems] 
concluding our formal oversight process in the CN/IC merger 
proceeding. We remain available, however, to enforce the conditions 
we imposed on the merger, as needed. Thus, the conclusion ofthe 
formal oversight process does not preclude any party from invoking 
our continuing jurisdiction to address merger-related concems arising 
out ofour conditions. 

Canadian National Railway Company, et al. - Control - Illinois Central 

Corporation, et al. Finance Docket No. 33556 (Sub-No. 4), Decision No. 4, 

served December 27, 2001 at I. 

At greater length, the Board made the following observation: 

Although we are concluding our formal oversight process for 
the CN/IC merger, we continue to have authority to enforce the 
conditions we imposed on the merger. Under 49 U.S.C. 11327, we 
have continuing authority to enter supplemental orders and to modify 
decisions entered in merger and control proceedings under 49 U.S.C. 
11323, and the conclusion of the formal oversight process does not 
preclude any party from invoking our jurisdiction to address any 
merger-related concems arising out of our conditions. See, e.g.. 
Union Pacific Corp.-Control & Merger—Southern Pacific Rail 
Corp., STB Finance Docket No. 32760 (Sub-No. 21), Decision No. I 
(STB served May 7, 1997), slip op. at 3 n.3; CN/IC Oversight, 
Decision No. 3 (STB served Nov. 7, 2001), slip op. at 4 ("we have 
authority independent of the formal oversight process to enforce or 
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revise merger conditions as warranted upon request or on our own 
initiative."). (Footnote omitted.) Id. at 4.̂  

The commenters who oppose termination ofthe formal oversight 

proceedings ignore these basic distinctions between the reservation of authority 

and a particular mode of exercising it noted by the Board. 

* * * * * 

We will discuss briefly the comments ofthe eleven commenters. 

New York Citv Economic Development Corporation (**NYCEDC**) 

(NYC-4). — NYCEDC states that it has continued its dialogue with both CSX and 

NS conceming the implementation of the Conrail Transaction, notes that the 

railroads serving the New York City and the East ofthe Hudson market are willing 

to discuss service enhancements, and looks forward to continuing to work with the 

railroads to achieve further enhancement. NYC-4 at 1 -2. (Indeed, three CSX 

filings to date have provided a history of enhancements of East ofthe Hudson 

service following the Split Date. CSX-1 at 88-94, CSX-4 at 66-71, CSX-9 at 44.) 

NYCEDC, however, then errs by claiming that ifthe formal annual 

oversight is discontinued, there will be no forum left so that "a public agency or 

shipper" could ask the Board "to step in" and address concems asL^ciated with 

the Transaction. NYC-4 at 2. For the reasons stated above, that is not so. The 

A five-year oversight reservation of jurisdiction had been imposed in the 
Decision authorizing the CN-IC transaction. Decision No. 37, Finance Docket 
No. 33556, served May 25, 1999, Ordering Paragraph No. 1, at 36 

I 
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five-year retention of jurisdiction will remain in full force and effect and can be 

called upon as appropriate by any concerned entity. 

NYCEDC also expresses concem that either the termination ofthe 

operational monitoring requirements, which occurred on June 17, 2002,̂  or the 

proposed termination of the formal oversight procedure, might bring an end to the 

survey of origination, destination and routing by motor carriers serving Northem 

New Jersey and Massachusetts in conjunction with intermodal movements by rail, 

popularly called the "George Washington Bridge Survey." The Board ordered 

that survey in Condition No. 22, Decision No. 89 at 177, 3 S.T.B. at 388, and 

the background is found at Decision No. 89 at 81-82, 3 S.T.B. at 282. Under 

Condition No. 22, the survey is performed on a quarterly basis. The survey 

commenced on January 1, 1999, prior to the "split" and has continued thereafter. 

The most recent report, filed July 26, 2002, covers the period of March through 

May 2002. 

Neither the termination of the operational monitoring nor the termination 

of t: e formal oversight procedure would affect Condition No. 22, in CSX's 

view. The issue of how long the George Washington Bridge Survey is to last 

is an entirely separate issue. Condition No. 22 does not prescribe any particular 

termination date. Presumably the survey was not to continue forever. It clearly 

^ See p. 4, above. 
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is limited at the outside to the five years of Board retention of jurisdiction,* but 

how long it is to last presents a separate issue for the Board. 

In CSX's view, the Board should give attention to relieving the railroads' 

burden of collecting the survey data. The survey is not used by the railroads in 

their marketing or operational ftmctions. According to NYCEDC (NYC-4 at 2-3), 

the data is obtained from the railroads on a continuing basis for the use of 

NYCEDC and other public authorities for planning purposes. The purpose of 

Condition No. 22 was not, as we read it, to assist in transportation planning, but 

to determine the extent to which the transaction would increase drayage over 

the George Washington Bridge (as opposed to the Tappan Zee Bridge), thereby 

possibly raising health issues , -nainly as to the Bronx), as raised by Representative 

Nadler and a group of his congressional colleagues: "The Nadler Delegation is 

concem.ed about the impacts on air quality of additional drayage across the George 

Washington Bridge." Decision No. 89 at 81; 3 S.T.B. at 282. There was an issue 

as to how much ofan increase the Transaction would cause, and the study was 

designed to resolve that issue. Decision No. 89 at 8' -82, 3 S.T.B. at 282. 

The purpose ofthe survey has been fulfilled, with five months' experience 

prior to the Split Date and thirty-six months thereafter. As the Board knows, the 

survey has not rhown any adverse trends conceming its original purpose, and 

no one has contended that any such trends have been shown. 

8 • 
"[T]his matter will be specifically included in the 5-year oversight condition 

that we are imposing." Deci ôn No. 89 at 82, 3 S.T.B. at 282. 
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NYCEDC now suggests a new purpose for the survey — transportation 

planning in the Greater New York area. While such planning is laudable, public 

agencies like the Port Authority and NYCEDC are cun-ently engaged in it and 

perform or commission surveys pertinent to their planning needs. There is no 

reason why the railroads should be conscripted for this purpose, and CSX suggests 

that the time is ripe to relieve them of it.'' 

2- American Chemistry Council C'ACa*) (ACC^) — Here again, 

the only relief requested is that the Board continue to have the annual formal 

ovei sight procedures for the entirety of the five-year retained oversight period. 

Like NYCEDC, ACC confuses the period of reservation of oversight authority (the 

authority to add additional conaitions to those imposed in Decision No. 89) with 

the number of iterations of the annual formal report and comment oversight 

procedure. ACC makes the point that the Applicants' original proposal, based on 

the NITL settlement, was for a three-year oversight retention period, but that the 

Board instead imposed a five-year period of retained oversight authority. ACC-3 

at 1-3. That certainly is the case; but, as CSX understands it, no one is proposing 

to change the five-year retention of authority that the Board provided for in 

Decision No. 89. The only proposal is to suspend the annual procedures of 

reports, comments and reply comments, in the formal oversight proceedings. 

NYCEDC ends with a brief statement that "[n]ot all" ofthe representations 
that CSX and NS made on the record during the Conrail proceeding have been 
honored. NYC-4 at 3. No specifics whatsoever are ftimished, and accordingly 
CSX IS not in a position to respond. ' 

10 



ACC, which should understand nuite well the difference between retained 

jurisdiction and formal oversight proc ;edings, seems unable to let go ofthe annual 

exchange of comments. So eager is it to hold on that it grossly overstates the 

implications of suspension of the annua! procedure s of reports, comments and 

reply comments. ACC falls back on a series of "what ifs" as it urges the Board tc 

keep the annual reports.CSX appreciates the interest of shippers in the Shared 

Assets Areas, and understands their concem over ongoing operations there. But, 

with respect, those concems and interests do not justify keeping the annual reports 

from the two applicants and the rounds of comments and replies. 

Decision No. 89 imposed numerous conditions on the Applicants that are 

protective ofthe basic and fundamental stmctures ofthe Shared Assets Areas. 

Among them are Condition No. 6, No change or inodification shail be made 

in the terms and conditions approved in the authorized application without the 

prior approval of the Board"; No. 19, "Applicants must adhere to all ofthe 

representations they made during the course of this proceeding, whether or not 

such representations are specifically referenced in this decision"; No. 20, 

"Applicants must adhere to all of the terms of the NITL agreement, subject to the 

modifications made in this decision"; and others. Terminating the annual formal 

10 
The only concrete change mentioned appears to be the transfer of Conrail 

police fu- -tions to CSX and NS, reported at NS-8 at 18-19. ACC finds no fault 
with this -,arrangement of labor responsibilities; if in some unimaginable way this 
action iniriiiged on the rights of ACC or its members, they would not be without 
their remedies befoie the Board, whether annual reports were still being required 
from the Applicants or not under the present subdocket. 
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reports, comments and reply comments procedure will suspend none of these basic 

conditions. The conditions we have quoted are permanent unless modified by 

the Board in an open formal procedure. Statutory provisions, such as 49 U.S.C. 

§ 11323(a), also provide protection. It should go without saying that, were 

CSX and NS to propose changes relating to the Shared Assets Areas that either 

onflicted with a condition imposed on the transaction, or that rose to the level of 

requiring Board approval under the goveming statute, the two carriers would be 

obligated to bring the matter to the Board's attention and the legitimate interests 

of shippers would be well protected." 

^- r ort Authoritv of New York and New Jersev ("Port Authority''^ 

(NY/NJ-3). — The Port Authority's comments provide a brief history ofthe 

activities ofthe Port Authority in the Conrail Transaction and in the present formal 

oversight proceeding. NY/NJ-3 at 1-4. The comments review the conditions 

sought by the Port Authority during the 1997-98 proceedings, which were accepted 

by the Applicants, providing for information exchanges and consultation of various 

sorts between the Applicants — CSX, NS and Conrail — and the Port Authority. 

The Port Authority presents a brief history ofthe initial difficuhies experienced in 

the Transaction in the areas served by the Port Authority, despite the fact that the 

Applicants "have labored mightily to improve service." Id. at 4. Next, the Port 

We also note that although the Board has lifted most ofthe operating report 
obligations, it has continued reports on the Shared Assets Areas operations See 
the letter from the Director of the Office of Compliance and Enforcement refen-ed 
to at page 4, above. 
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Authority expresses pleasure that "many ofthe service problems that initially 

plagued the NJSAA (North Jersey Shared Assets Areas) have been resolved," 

although "[Ijocalized service problems still exist from time to time, and the carriers 

remain woeftilly short of capital to make investments in the NJSAA." Id. at 4. 

The Port Authority briefly discusses its efforts to seek public sector ftmding to 

provide additional infrastmcture in the area, observing, however, that these efforts 

have been hampered by the events of September 11, 2001. Id. Pursuant to 

arrangements agreed to by CSX and NS, the Port Authority states that it obtains 

information from the carriers which may be useful in a revived effort to obtain 

public ftmding. Id. 

The Port Authority also questions whether annual formal oversight 

proceedings should continue, describing the issue as "the need for continued 

oversight." Id. Again, this conftises a formal oversight proceeding with the 

Board's continued five-year retention of oversight authority over the Transaction, 

and, indeed, its continuing powers to enforce the merger conditions. The Port 

Authority proffers two reasons in support of continued annual oversight: In the 

first place, it says that traffic volumes moving through the Port Authority on its 

own "on-dock ExpressRail facility are reaching record levels on a regular basis," 

with, in one sample period, an increase of 27.8% over the con-esponding period 

in 2001. Id. at 4-5. Given present economic conditions, one would think that 

such a statistic would indicate the success ofthe Conrail Transaction in bringing 

competitive rail service to the North Jersey Area from two major railroads; but 

13-
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without explanation, the Port Authority cites this as a reason for continued annual 

formal oversight proceedings. 

As its second reason, the Port Authority very briefly echoes ACC's 

comments, saying that "the Port Authority, and other parties, have heard persistent 

mmors that the carriers might seek to ftmdamentally alter the nature of operations 

within the NJSAA." Id. at 5. The Port Authority gives no specifics. Its 

comments, however, seem to argue that unless the Board continues the annual 

formal oversight proceedings, the iailroads could make major changes in the 

Shared Assets Area without Board consideration or approval. Our discussion 

of ACC's comments in part 2 above answered that assertion, pointing to the 

continuing five-year oversight of the Board that will survive any termination of 

the annual formal report and comment filings, the various permanent conditions 

imposed by the Board on the Transaction, and the statute administered by the 

Board itself The very arrangements for the sharing of information between the 

two carriers and the Port Authority discussed in the Port Authority's comments are, 

as the comments indicate, in place, so the Port Authority would not =eem to be 

dependent on an annual report to the STB to obtain pertinent information.'̂  The 

Port Authority's comments do not make a case for the continuation ofthe formal 

12 
The Port Authority's conditions, in paragraph 5 (quoted at NY/NJ-3 at 3), give 

the Port Authority standing to seek relief from the Board "during such time as the 
Board maintams oversight following approval ofthe transaction." CSX construes 
this as applying to the five-year period, not to the period of existence of formal 
oversight proceedings. 
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oversight procedures, only for the retention of powers that in any event will be 

retained. 

4. Indianapolis Power & Light ("IPL'^ (undesignated). — IPL seeks 

no relief from the Board, contenting itself with its efforts to overtum the Board's 

Decision No. 6, which IPL is pursuing in the United States Court of Appeals for 

the District of Columbia Circuit. 

IPL does support the Board's suggestion that the formal oversight 

procedures be terminated. CSX agrees, but not for the reasons given by IPL. 

5- State of Marvland ("Maryland'*) (lVfn-4) _ The State of 

Maryland, through its Department of Transportation ("MDOT"), suggests that the 

Board continue the formal oversight proceeding for five years because not all the 

representations made by CSX and NS to the State during the Conrail proceeding 

have been ftilfilled at present. MDOT does not, however, ask the Board to involve 

itself in any particular matter, and reports that it "has continued to work with both 

CSX and NS to achieve the benefits for the State" ofthe Conrail Transaction. 

Our discussion ofthe distinction between retention of oversight jurisdiction and 

continuation ofthe formal oversight proceeding is addressed above and need not 

be repeated here. 

With respect to CSX, MDOT addresses only one specific issue — MARC 

service. MDOT acknowledges the "marked improvement" during the past year in 

MARC service on the Camden Line, but complains of "a continuing intermittent 

problem on the Bmnswick line." Although intermittent problems occur in any 

15-

_J 



• 

-1 

-1 

ongoing operation, CSX believes that overall it has improved the Bmnswick 

service and has addressed intermittent problems as they arise. 

The "Bmnswick" service includes MARC's service to Bmnswick, MD, 

Frederick, MD, and Martinsburg, WV. On-time performance for the Bmnswick 

service averaged 94% for the period January 1, 2002 through May 31, 2002. 

The average for this period would have been even higher — 96% — but for one 

day in May when bad weather caused significant delays on the line. CSX does not 

believe that intermittent delays, caused largely by bad weather, provide any basis 

for regulation by the Board. Contributing to the overall Bmnswick service and 

capacity picture is MARC's new Frederick service (six trains per day which 

operate on this line between Union Station and Point of Rocks, MD where the line 

to Frederick connects). This new service, which commenced on December 17, 

2001, has been very popular with Maryland residents. Also, service and safety will 

benefit from the substantial capital improvement project presently underway on 

the line, which is described in our June 3, 2002 submission. 

CSX will continue to work with MDOT with respect to the ongoing 

implementation of its 1997 settlement with the State, as well as with regard 

to other transportation issues of interest to MDOT and CSX as they arise. 

^ Citv of Cleveland ("Cleveland'*) (undesignated) — The City 

of Cleveland similariy requests that the Board continue the formal oversight 

proceeding because, it asserts, CSX has not yet fulfilled its obligations to 

Cleveland. CSX respectftilly disagrees with both the general assertion that the 

formal oversight proceeding is required to ensure the success ofthe ongoing 
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consultations between Cleveland and CSX, and with the specific complaints 

regarding (I) CSX approval of the noise walls to be built by Cleveland and 

(2) the details ofthe provision of train count data for the Short Line. 

Conceming the noise walls, Cleveland claims (at 5) that CSX has "failed 

to approve plans for noise walls that were delivered to CSXT in August 2000." 

In fact, the "plans" that were delivered by the City to CSX in August 2000 were 

only preliminary plans, on which CSX did offer its comments. CSX first received 

detailed noise wall plans in May 2001. CSX engineers promptly reviewed those 

plans and commenced a series of written and verbal communications on the plans 

with the City's contractor. Revised plans, reflecting CSX's concems, were 

forwarded by the City's contractor to CSX in late December 2001. As reported to 

the Board in several CSX quarteriy community status reports, CSX conditionally 

approved these final designs subject to the completion of various agreements with 

respect to the construction of the walls, described next. 

Simultaneous with the review of the noise wall plans, the parties engaged in 

negotiations with respect to a license agreement that would permit the construction 

ofthe noise walls on CSX property and a warranty agreement that vvould extend to 

CSX the benefits of wan-anties that the City would obtain from its contractor and 

one of its suppliers. Both parties understood that completion of these agreements, 

both of which raised numerous unique issues, was a necessary precondition to 

constmction ofthe noise walls. Those negotiations were successfully concluded 

in June 2002. CSX submitted copies of these agreements executed by CSX to 
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Cleveland's attomey on June 27, 2002. Cleveland executed the agreements on 

July 25,2002, and the agreements are accordingly now in effect. 

During the course of discussion of the license and warranty agreements, 

the City requested that CSX provide written approval ofthe City's final noise wall 

designs. CSX forwarded a draft of such an approval letter to the City's attomey on 

June 12, 2002. Following discussions with the City's attomey, CSX revised that 

written approval letter to meet the City's concems and a final, executed letter was 

dispatched to the City on July 23, 2002. CSX believes that it has worked with the 

City of Cleveland diligently and in good faith throughout this process. In any 

event, CSX understands that the City is now ready to seek bids on a contract to 

constmct the noise walls. These negotiations have been successfully concluded 

and there is no need for any intervention by the Board. 

The City also contends (at 6) that it "determined that a much greater amount 

of train traffic was occun-ing on the CSXT Short Line than CSXT had represented" 

and that "CSXT agreed to provide Cleveland with train count data on an ongoing 

basis" but has not yet done so. We do not believe that Cleveland's discussion of 

this issue offers a complete picture. The Lakeshore Line Study that CSX provided 

to Cleveland in March 2001 demonstrated, with train count data, that CSX was 

not in fact operating more trains on the Short Line than had been projected in 

CSX's operating plan filed in the Conrail transaction. Nonetheless, Cleveland 

has requested that CSX provide additional Short Line train coums on a continuing 

basis, infomiation that the City acknowledges CSX is under no present obligation 

to provide. 

- 18-
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CSX has offered voluntarily to conduct such train counts for a period of 

time as part ofan overall understanding on several matters. However, the City and 

CSX have not reached agreement on an overall understanding, and the City has not 

pursued this matter ftirther with CSX in recent months. Should the City wish to 

resume consultations on this matter, CSX remains prepared to discuss an 

arrang??ment under which train count data would be provided. 

Consistent with the Board's policy favoring negotiated solutions, CSX fully 

expects that this issue can be resolved through negotiation. CSX understands that 

Cleveland may present specific issues to the Board for its resolution, whether or 

not the formal oversight proceeding is continued, in the event that the parties 

cannot resolve this issue through negotiation. This issue does not warrant the 

continuation of the formal oversight process. 

7. Congressman Dennis Kucinich ("Congressman**) 

(undesignated). — Congressman Kucinich wrote to express his pleasure with 

the efforts of CSX and NS in Bay Village, Rocky River, Lakewood, Olmsted 

Falls, Olmsted Township and Berea, Ohio. With respect to Brooklyn, Ohio, 

Congressman Kucinich reported that he had received complaints from residents 

and elected officials regarding noise impacts to residences on one street in 

Brooklyn. The Congressman asked the Board and CSX to work with his office 

and the City of Brooklyn to determine whether these homes may be eligible for 

noise mitigation under the criteria of the Final Environmental Impact Statement, 

as approved in Decision No. 89. 

- 19-
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The residents of Brooklyn have previously expressed their disappointment 

to Congressman Kucinich that they were not eligible for noise mitigation under the 

Board's criteria, and CSX has previously worked with Congressman Kucinich's 

office to respond to this concem. CSX is not aware of any material change in 

facts or circumstances during the past year. CSX is prepared to consult with 

Congressman Kucinich's office and to report to the Board on those consultations, 

as it has done in the past, regarding these most recent communications from his 

constituents in Brooklyn. 

SEDA-COG Joint Rail Authoritv ("SEDA*^) (undesignated) — 

These comments by a municipal authority in Pennsylvania interested in the 

preservation of rail service in seven Pennsylvania counties address issues which 

relate to NS rather than CSX, and CSX assumes that they will be discussed by NS 

in its Reply Comments, 

However, with respect lo the issue of the continuation of formal oversight 

proceedings, we note that the verified statement of Jeffery Stover, fomiing the 

major portion ofthe SEDA comments, affirmatively "support[s] discominuance 

of ftirther oversight reporting requirements for NS" [its only major connecting 

railroad; SEDA has never commented on CSX]. See Stover V.S. at 2. 

Mr. Stover's statement indicates that, unlike many ofthe other commentors, 

he appreciates the difference between suspending formal oversight reporting 

and comment procedures and temiinating the five-year reservation of authority. 

See also the attached "Joint Statement of Shippers" at 3 (noting that conditions 

remain in force "whether or not the fomial oversight proceeding is continued"). 

-20-
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9. Wheeling & Lake Erie kailwav Company ("W&LE**) 

(undesignated). — W&LE has filed a brief letter as its comments and they simply 

address an issue that W&LE has with NS to which we assume NS will make a 

response. As to the continuation of formal oversight, W&LE recognizes the 

liifference between conducting a formal oversight procedure with response and 

comments every year and the retention of oversight authority for the full five years, 

that the Board effected in Decision No. 89. This distinction is discussed at length 

in the Introduction to these Reply Comments. The number and nature of ongoing 

issues that have been ident'Tied is so small as not to justify the continuation ofthe 

formal procedures, 

> 0. PPG Industries. Inc. ("PPG**) (undesignated). — PPG, through its 

Manager of Logistics Services, has filed a brief comment. The comment states that 

"PPG remains concerned about the future quality of its rail service" and asks that 

the Board "continue its general oversight of the Conrail transaction over the initial 

5-year period." The concem is that i f the economy expands, and with it the use 

of rail service, there may be operational and service problems. 

The comments, once again, appear to reflect the error made by other 

commenters requesting that formal oversight proceedings continue, in that it 

confuses the cessation of the formal procedures with a sort of abandonment ofthe 

shippers by the Board. Nothing of the sort is under consideration, as we develop 

above. The Board's powers will be the same whether or not the Board suspends 

the annual formal oversight procedures this year. Moreover, the PPG comments 

appear to be in the area of operating oversight, and the letter from the Direclor of 

1 
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the Office of Compliance and Enforcement, made public on June 17,2002, makes 

plain that the Board is retaining its powers with respeci to the moniloring of rail 

operations. 

11 • U.S. Department of Transportation ("DOT*') (DOT-S). — Except 

for a discussion of safety, as to which the comments give a preview ofthe FRA's 

Fourth and Final Report, DOT reserves its commenis unlil it has seen the 

comments of other parties commenting in the July 17 round of commenis (i.e., 

the comments discussed above). 

As lo safely, the DOT says that ils Fourth Report "will confirm lhat the 

Applicants have successfijlly completed the safe integration of Conrail for all 

practical purposes." DOT-5 al 4. It is terminating its formal safety sludy ofthe 

Transaclion. Id. al 5. DOT mentions in passing some concerns over the level of 

CSX and NS capital investments. There is little lo be said in response except that 

CSX believes lhat it is expending ils available capital pmdently, wilh ils firsl 

priorily being the maintenance of a safe operaling network. Railroading is an 

indusiry with tremendous capital requirements, and il is clear that the long-term 

future ofthe industry depends on the ability of every railroad, nol just CSX and 

NS, to achieve adequate revenue levels. 

I 

CONCLUSION 

After three years of operaiions, the Conrail Transaclion has clearly justified 

the Board's finding that the Transaction is in the public interesi. No commenter 

this year seeks any substantive action from the Board. While preserving ils 
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five-year relenlion of aulhorily — and all the permanent conditions the Board has 

imposed — the Board should suspend the formal oversight annual rounds of report 

and comment, 

RespeortyflJ submitt/d, ^ ^ - ^ 
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Richmond, VA 23219 

Paul R. Hitchcock 
CSX TRANSPORTATION, INC. 

500 Water Streei 
Jacksonville, FL 32202 

Dated: August 7, 2002 

Dennis G. Lyons 
Mary Gabrielle Sprague 
Sharon L. Taylor 
ARNOLD & PORTER 

555 Twelfth Streei, N.W. 
Washingion, D.C. 20004-1202 
(202) 942-5000 

Samuel M. Sipe, Jr. 
David H. Cobum 
STEPTOE & JOHN.SON LLP 

1330 Connecticut Avenue, N.W. 
Washington, D.C. 20036-1795 

Counsel fbr Applicants 
CSX Corporation and 
CSX Transportation, Inc 
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CERTIFICATE OF SERVICE 

The undersigned counsel for CSX Corporaiion and CSX Transportation, Inc. 

hereby certifies that on this 7"' day ofAugust, 2002, a copy ofthe foregoing 

"Reply Commenis of Applicants CSX Corporaiion and CSX Transponaiion, Inc., 

to Commenis Made on Their Third Submission" were served on all parties of 

record by first-class mail, postage prepaid, or more expediled method. 

Dennis G. Lyons 
ARNOLD & PORTER 

555 Twelfth Sireet, N.W. 
Washingion, D.C. 20004-1202 
(202) 942-5858 

Counsel for CSX Corporation and 
CSX Transportation, Inc. 
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US. DcpcN'liiwiif of 
Transportation 

General Counsel 400 Seventh St S W 
Wasnington, D C 20590 

August 7, 2002 

Vemon A. Williams, Secretary 
Surface Transportation Board 
Suite 700 
1925 KStreet, N.W. 
Washington, D.C. 20423-0001 

Re: Fin. Dkt. No. 33388 fSub-Nn. 91) 

Dear Secretary Williams: 

Enclosed herewith are the original and ten copies ofthe Reply Comments ofthe United 
States Department of Transportation in the above-referenced proceeding. Also enclosed 
IS a computer diskette of this document, saved in Word Perfect for Windows 1 have also 
included an additional copy of the Department's comments that I request be date-stamped 
and retumed with the messer ?r. 

Sincerely, 

c Dale C. Andrews 
Deputy Assistant General Counsel 

for Litigation 

Enclosures 

OWceofPro^ /ngs 

AUG 07 2002 
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Before tfae 
Surface Transportation Board 

Wasfaington, D.C. 
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CSX Corp. and CSX Transportation, Inc., 
Norfolk Southem Corp. and Norfolk Southem 
Railway Co. -- Control and Operating Leases/ 
Agreements - Conrail, Inc. and Consolidated 
Rail Corp. (GENERAL OVERSIGHT) 

\9\ 
) 
) 
) Fin. Dkt. No. 33388 (Sub- No. 91) 
) 

Reply Comments of tfae 
United States Department of Transportation 

Introduction 

Th". Surface Transportation Board ("STB" or "Board") instituted this proceeding 

to implement the oversight condition it imposed in Finance Docket No. 33388, the 

acquisition and division of Consolidated Rail Corporation ("Conrail") by CSX 

Transportation, Inc. ("CSX") and the Norfolk Southem Railway Co. ("NS") (collectively, 

"Applicants"). Decision No. 1, served February 9, 2000. The proceeding focuses upon 

"the progress of implementation" ofthe transaction, and the efficacy ofthe conditions 

imposed by the Board. Id. at 1. 

The United States Department of Transportation ("DOT" or "Department") in its 

initial comments offered its views on the subject of safety. DOT-5 (filed July 17, 2002). 

DOT there informed the Board that the Federal Railroad Administration was satisfied that 

the Applicants had safely implemented this transaction, and that it would henceforth 

oversee the safety of these carriers' operations pursuant to its normal processes. Our 

initial comments also indicated that, consistent with past practice, we would review the 
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submissions of interested parties before presenting more substantive comments on odier 

issues for the record. Id. The initial comments of other parties have overwhelmingly 

focused on the question of whether this oversight proceeding should continue through its 

scheduled five year tenn or be ended early. Vimially all of these commenters have 

reported some remaining commitments or conditions that they believe the Applicants 

have yet to fulfill. They therefore urge the STB to continue its oversight. The 

Department agrees that a modified form of continued oversight is warranted. 

The Record 

The Applicants this yea. have submitted annual "progress reports" that, by and 

large, present an optimistic picture of the implementation ofthis transaction and their 

compliance with the conditions imposed by the Board. CSX indicates that its rail 

network is operating "at or near record perfomiance levels," that it has significantly 

enhanced safety, and that it is pursuing many commercial opportunities made possible by 

the acquisition and division of Conrail. CSX-9 at 1,4, 56. CSX also states that the 

STB's conditions "have generally continued to work well" and that it has complied with 

them "to the best of [its] ability." Id. at 56. 

NS, too, reports that its overall system enjoys improving performance metrics, 

that it has undertaken many service enhancements and expansions, and that it remains 

vigorous in the pursuit of safety. NS-8 at 5-9. 21. NS also asserts that it continues to 

comply with the Board's conditions, and that it has "diligently worked" to satisfy 

environmental mitigation measures and the settlement agreements it has entered into. W. 

at 36, 46. 
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Shippers, small railroads, and communities have also submitted initial conunents. 

There is a common thread that runs through most of them: that the Applicants have made 

considerable progress, but that they have not completely fulfilled conditions imposed by 

the Board, the terms of settlement agreements, and other representations made during the 

course ofthe proceeding. See, e.g.. Comments ofthe City of Clevt'.and at 4-7 (noise 

mitigation project unfinished and route diversion study delayed); American Chemistty 

Council at 2-5 (potential service and competitive problems arising in the Shared Asset 

Area ofNew Jersey); Port Authority ofNew York and New Jersey (same); New York 

City Economic Development Corporation at 2-3 (intennodal traffic reports still needed 

and representations not all met); State of Maryland at 2 (tenns of "letter agreement" not 

satisfied); Comments of SEDA-COG Joim Rail Authority (expectations arising out of NS 

commitments not met). ' All of these parties believe that continued oversight by the 

Board is necessary to ensure the completion of obligations either undertaken by, or 

imposed upon, the Applicants as a condition of approval. ^ 

Discussion 

It is perhaps possible that the Applicants in their rt iy comments will be able to 

demonstrate that they have indeed satisfied the conditions and representations noted by 

these parties, or that they will expressly commit to fulfilling these as binding obligations. 

/ Joint groups of shippers and small railroad owners offer a vanation on this theme. Both groups express 
a concern that a settlement entered into last year between NS and another small camer (the North Shore 
Ra-..road Conpany) is inconsistent with the terms ofa settlement endorsed by the Board See Joim 
Statement of Shippers and Joint Statement of Rail Lme Owners. 

'I Indianapolis Power & Light ("IPL") believes the STB could dispense with thc remamder ofthe 
1 , 1 i.*""u'^ f"*̂  willmgness to continue to entertain claims by parties 
that they have been adversely affected by this transaction. Comments of IPL 
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,r that the Board did not actually intend to require satisfaction ofall these claims as 

conditions for its approval ofthe transaction. But even were any of these to be the case, 

the Department believes that the purposes ofthis proceeding and the record of continuing 

concem compiled herein support a continuing modified oversight by the Board. 

The Soard does not impcse conditions on raikoad consolidations lightly. 

Conditions are only prescribed when they ameliorat? or eliminate a transaction's hamiful 

effects on the public interest, and when they satisfy cther criteria as well. CSX Corp.. et 

al. - Control - Conrail Inc.. et al.. 3 S.T.B. 196, 277-78 (1998) ("Conrail Decision"!. 

Some conditions are crafted by the Board itself; others arise out of settlement agreements 

entered into between one or more merging carriers and other parties and adopted (with or 

without modification) by the STB. The Board's decision approving this transaction 

references both types of conditions and other varieties as well. ^ 

Once imposed, fulfillment of conditions, whatever their origin or nature, is 

important, for it is only through compliance that a transaction warrants approval as being 

"consistent with the public interest." 49 U.S.C, § 11324(c). The Board's underiying 

decision in this case acknowledges as much by requiring the Applicants tr adhere to a 

host of conditions, settlement agreements, and representations. For example, the STB 

directed the Applicants to "comply with all ofthe conditions imposed in this decision, 

whether or not such conditions are specifically referenced" in the ordering paragraphs. 

/ See Conrail Decision at 251-56 (discussing an agreement between the Applicants and thc National 
Industrial Transportation League) and at 357, 520 (Appendix K), 607 (Appendix Q, Condition 51)(noting 
settlement agreements between the Applicants and various communities). Particularly in the environmentol 
context, the STB m this case encouraged private settlements as acceptable alternatives to conditions 
specified in the Envu-onmental Impact Statement. Id. at 357. 



Conrail Decision at 387, ordering paragraph 16. * The Applicants must also "adhere to 

all ofthe representations they made during the course of this proceeding, whether or not 

such representations are specifically referenced in this decision." Id. at 388, ordering 

paragraph 20.' In addition, the Applicants must satisfy die terms of specific settlement 

agreements with listed parties. Id. at 388-89, ordering paragraphs 20, 21, 32, and 607-08 

(Appendix Q, Condition 51). 

Conditions, settlements, and representations embraced within these provisions are 

thus clearly imbued with the public interest. As such, it is only proper that the Board 

continue to exercise its authority to ensure that they are satisfied. The Department 

believes that the task now before the Board is to identify thc extent to which the claims 

made by the above-named parties come within the contemplation of its decision in this 

case. We also note that even arrangements entered into between the Applicants .and other 

parties that do not rise to this level and that affect only private interests may nonetheless 

represent an enforceable bargain. In such cases private contract law provides the 

appropriate recourse. 

This record also supports a continuation of some form of oversight. The oversight 

condition was established, inter alia, to monitor the "workings" ofthe Board's conditions 

and the Applicants' "adherence to the various representations that they have made on the 

record." Conrail Decision at 365-66. Conditions that remain unfiilfilled suggest the 

possibility of continuing harm to the public interest. The STB also deemed the 

^ The environmental conditions mclude both those crafted by the STB and agreements negotiated by the 
Applicants. Conrail Decision. Appendix Q, Condition 51. 

'/ Some representations are specifically listed, such as those concerning access to ceruin Conrail lines and 
capital improvements m the region of Buffalo, New Vork. Id. at 388-89, ordering paragraphs 26. 35. 
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intramodal competition introduced in the Shared Asset Areas to be "the most important 

public benefit" of this transaction. Id. at 333. Finally, die Board confinned that it would 

be address "unforeseen harms caused by the o-ansaction" that were brought to its 

attention during the oversight period. Id. at 365. 

But there is less justification to continue the very broad oversight fashioned four 

years ago. Now, more than three years after the acttial division of Conrail by the 

Applicants, even the parties registering some concern agree diat CSX and NS have made 

very substantial progress in implementing the conditions attached to this most complex of 

transac ions. 

I'he Department accordingly proposes that the Applicants be relieved ofthe 

necessity to continue to prepare comprehensive progress reports on an annual basis. 

DOT recommends instead that CSX and NS continue to submit reports tailored to any of 

the specific claims raised in this record that the Board detemiines must be satisfied. We 

also suggest that the STB inquire into changes in the competitive status between the 

Applicants in the Shared Asset Areas ofNew Jersey, and clarify that during the nzxt two 

years "unforeseen harms" may be brought to its attention for possible remedial action, tn 

this fashion the very valid purposes ofthis proceeding may be served without 

unnecessarily burdening the Applicants. 

I 
*/ For exanple, for the first time of which DOT nhini f f " " possible that another community (Brooklyn, 
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Conclusion 

The Applicants have cleariy completed a great many ofthe steps and conditions 

necessary to a successful implementation of their transaction. Just as clearly, however, it 

is apparent Uiat some issues remain outstanding. The Board should detennine whether, 

and to what extent, CSX and NS have complied with all the conditions imposed on dieir 

transaction, and take appropriate steps to ensure that unfulfilled conditio.is are sat.̂ fied. 

The STB should also inquire into changes in die competitive status between the 

Applicants in the Shared Asset Areas ofNew Jersey. Finally, the Department urges the 

Board to indicate its willingness to entertain claims of unforeseen harms arising fi-om this 

transaction. Tailored to this more nan-ow focus, DOT recommends that the oversight 

proceeding continue. 

Respectfully submitted 

KIRK K. VAN TINE 
General Counsel 

I 
August 7, 2002 



CERTinCATE OF SERVICE 

I hereby certify diat on this date I caused a copy ofdie Reply Comments ofdie United 
States Department of Transportation in STB Finance Docket No. 33388 (Sub-No. 91) to 
be served by first class mail, post, ge prepaid, upon Applicants and all parties filing Iniaal 
Comments in this proceeding. 

Dale C. Andrews 
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August 7,2002 
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THOMPSON 
—HINE 

BRUSSELS CINCINNATI C U V F I A N D COKIMBUS DAYTON WASHINGTON D C 

August 5, 2002 

By Hand 

The Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
1925 KStreet, N.W. 
Washington, D.C. 20423-0001 

RE: STB Finance Docket No. 33388(Sub-No. 91) 
CSX Corporation and CSX Transportation, Inc. 
Norfolk Southem Corporation and Norfolk Southem Railway Company 
- Control and Operating Leases/Agreements-
Conrail Inc. and Consolidated Rail Con^oration (General Oversî ht) 

Dear Secretary Williams: cP^ 
/ 

Enclosed please find an original and twenty (25) copies of The Motion to File Comments Out Of 
Time. Comments of Cargill, Incorporated, Verified Statement of Paul Hammes and an Exhibit I 
to be filed in thejbbove-referenced docket. \ 

Also, enclosed is one additional copy of each pleading for stamp and retum. Kindly date-stamp 
the additional copy for retum to this office by messenger. 

4̂ 107" ^̂ ^̂  '̂ "̂  questions, please do not hesitate to call. My direct dial number is (202) 263-

Sincerely, 

J effrey O. Moreno | T 
Attorney for Gargill, Incorporated 

cc: Mr. Jeffrey Johnson 
Mr. Ron Hunter Ofrfco of Proceedings 

AUG 0 6 2002 

THOMI'SON MINE i i 
Al uiRNivs M LAW 

1920 N Street, N.W. www.ThompsonHine.com 
Sui'e »K) Ph„nt. 202.331.88(X) 
Washington. D.C. 2()0,%-160() F« 2O2..W1.8.130 
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CARG-4 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB FINANCE DOCKET NO. 33388 (SUB-NO. 91) 

9 2 
CSX CORPORATION AND CSX TRANSPORTATION INC 

NORFOLK SOUTHERN CORPORATION AND' 
NORFOLK SOUTHERN RAILWAY CO.MPANY 

— CONTROL AND OPERATING LEASES/AGREEMENTS — 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

[GENERAL OVERSIGHT] 

MOTION TO FILE COMMENTS OUT OF TIME 

Cargill, Incorporated ("Cargill") hereby submits this "Motion to File Comments Out of 

Time" in the above-captioned proceeding. Contemporaneous with this Motion, Cargill has 

submitted its Comments and the Verified Statement of Paul Hammes. In Decision No. 6, served 

on December 13, 2001, the Board ordered CSX and NS to file progress reports in this third 

amiual oversight proceeding by June 3, 2002; directed interested parties to submit comments by 

July 17, 2002; and directed CSX and NS to file Replies by August 7, 2002. Thus, Cargill's 

Comments were due on July 17, 2002 pursuant to that Decision. 

Cargill desires to file Comments regarding its soybean processing and refining facility, 

located in Sidney, Ohio. CSX and NS designated Sidney as a 2-to-l point in their merger 

application and listed Cargill as a 2-to-l shipper. Cargill is concerned that recent developments 

involving the fees charged by CSX to NS to preserve two canier access at Sidney are 

inconsistem with the merger decision and do not adequately protecting Cargill's shipments of 

agricultural products from Sidney to NS-served destinations. 
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Cargill was first alerted to this potential issue in a July 12, 2002 teleconference with NS, 

during which NS expressed some concems about the future economic viability ofthe existing 

interchange operations with CSX. These concems tocx greater shape on July 18, 2002 when NS 

publicly announced a rate increase on soybean meal shipments of $450 per car in railroad-owned 

cars and $480 per car in private cars. This rate increase was published one day after comments 

were due in this proceeding, which thus precluded Cargill from submitting timely comments 

under the procedural schedule in Decision No. 6. 

Cargill's comments relate to on-going direct harm caused by the loss oftwo carrier 

competition as a consequence of the Conrail merger transaction. The remedies adopted by CSX 

and NS to protect 2-to-l shippers are now being thwarted only three years after the split date. 

Due to the important issue raised by Cargill's comments and the very recent revelation ofthe 

facts giving rise to this issue, Cargill has demonstrated just cause for accepting its late-filed 

comments. 

WHEREFORE, Cargill respectfully requests the Board to accept for filing in this 

proceeding both its Comments and the Verified Statement of Paul Hammes. 

August 5, 2002 

•Respectfully submitted, 

Jeffrey O. Moreno 
THOMPSON HINE LLP 

1920 N Street, N.W., Suite 800 
Washington, D.C. 20036 
(202)331-8800 

Attorneys for Cargill, Incorporated 
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CERTIFICATE OF SERVICE 

I , Pamela D. Plummer, a secretary at the law firm of Thompson Hine LLP, do 

hereby certify that on this 5"' day of August, 2002, a copy ofthe foregoing Motion to File 

Comments Out Of Time, was served by first-class mail, postage prepaid, or more 

expedited method to the following: 

Henry D. Light 
James A. Squires 
George A. Aspatore 
Greg E. Summy 
John V. Edwards 
NORFOLK SOUTHERN CORPORATION 
Three Commercial Place 
Norfolk, Virginia 23510-2191 
(757) 629-2838 

•Constance A. Sadler 
SIDLEY AUSTIN BROWN & WOOD 
1501 KStreet, N.W. 
Washington, D.C. 200005 
(202) 736-8000 

•Richard A. Allen 
Scott M. Zimmerman 
ZUCKERT, SCOUTT & RASENBERGER, LLP 
888 Seventeenth Street, N.W. 
Suite 700 
Washington. D.C. 20006 
(202) 298-8660 

Of Counsel: 

Mark G. Aron 
Peter J. Shudtz 
CSX CORPORATION 
One James Center 
901 East Cary Street 
Richmond, VA 23219 

Attorneys for Norfolk Southern Corporation 
and Norfolk Southern Raiiway Company 

*Dennis G. Lyons 
Mary Gabrielle Sprague 
Sharon L. Taylor 
ARNOLD & PORTER 
555 Twelfth Street, N.W. 
Washington, D.C. 20004-1202 
(202) 942-5000 

Paul R. Hitchcock 
Nicholas S. Yovanovic 
CSX TRANSPORTATION, INC. 
500 Water Street 
Jacksonville, FL 32202 

*Samuel M. Sipe, Jr. 
Dav id H. Cobum 
Carolyn D. Clayton 
STEPTOE & JOHNSON LLP 
1330 Connecticut Avenue, N.W. 
Washington, D.C. 20036-1795 

Counsel for Applicants 
CSX Corporation and 

CSX Transportation, Inc. 

Painela D. Plummer 

"by hand 
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CARG-5 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB FINANCE DOCKET NO. 33388 (SUB-NO. 91) 

CSX CORPORATION AND CSX TRANSPORTATION INC 
NORFOLK SOUTHERN CORPORATION AND' 
NORFOLK SOUTHERN RAILWAY COMPANY 

— CONTROL AND OPERATING LEASES/AGREEMENTS — 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

[GENERAL OVERSIGHT] 

COMMENTS OF CARGILL, INCORPORATED 

Ciffi^^ ENTERED 
Office of Proceedings 

AUG 0 6 2002 

Public Racord 

Cargill, Incorporated ("Cargill") hereby submits these Comments in the above-captioned 

proceeding. As part of its Comments, Cargill also submits the attached Verified Statement of 

Paul Hammes, the Assistant Vice President of Cargill AgHorizon's United States ("Hammes 

V.S."). Because Decision No. 6, served December 13, 2001, directed imerested parties to submit 

comments by July 18, 2002, Cargill has submitted a "Motion to File Comments Out of Time" 

contemporaneous with these Comments. Cargill is coneemed that recent developments 

involving the fees charged by CSX to NS to preserve two-carrier access at Sidney are 

inconsistent with the merger decision by not adequately protecting Cargill's shipments of 

agricultural products from Sidney, Ohio to NS-served destinations. Such actions will negate the 

protections that both can-iers assured Cargill, as a 2-to-l shipper at Sidney, and would preserve 

two-carrier competition post-merger. 

Cargill operates a soybean processing and refining facility at Siuney, Ohio. Hammes 

V.S. at I . Prior to the acquisition and division of Conrail by and between CSX and NS, Cargill's 
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facility was located near the intersection of a Conrail east-west line and a CSX north-south line. 

Id. Conrail served the facility directly, and CSX had access via a reciprocal switch for a charge 

of $205 per car. Id As part of the Conrail transaction, CSX acquired the Conri.;' line, thus 

becoming the only carrier serving Sidney, Ohio. 

CSX and NS designated Sidney a 2-to-l point in their merger application and listed 

Cargill as a 2-to-l shipper. See Verified Statement of James W. McClellan, CSX/NS-18, Vol. 1 

at 546 and 549. In order to preserve two carrier competition at Sidney, they entered into a 

trackage rights agreement and a switching agreement to give NS access to Sidney shippers over 

approximately 33 miles of CSX track extending north from Sidney to Lima, Ohio. See CSX/NS-

25, Vol. SB, at 543-50; CSX/NS-25, Vol. SC, at 616-̂  respecfively. After the division of 

Conrail, however, CSX and NS concluded that these agreements did not establish a convenient 

interchange at Sidney. Therefore, a new interchange was estaolished at Marion, Ohio, 

approximately 60 miles east of Sidney on the former Conrail line. Hammes V.S. at 2. Since the 

merger, Cargill has accessed NS under the agreement establishing the Marion interchange, at 

rates that Cargill believes were competitive to those offered by Conrail pre-merger. Id, 

Cargill only recently leamed that the interchange fee charged by CSX to NS was an 

initial price that was subject to retroactive adjustment once the railroads completed an actual cosf 

analysis. Id Although that analysis was to have been completer shortly after the merger, it was 

not completed until a month ago. Id The initial fee was based on an estimated cost of $200 per 

car, but the recently completed analysis attribute , a cost of over $600 per car. Id That cost is 

adjusted annually by the RCAF-U. Id As a consequence ofthis increase, NS has announced a 

rate increase of $450 per railroad owned car and $480 per private car on soybean meal from 
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Sidney, eiTective October 1, 2002. Id at 3, Exhibit 1. This rate increase was announced the very 

day after comments were due in this oversight proceeding. 

CSX's costs are based upon an interchange operation that leaves Cargill in a worse 

position than it was under Conrail. Before Cargill's shipments move 60 miles east to Marion, 

Ohio, CSX hauls the shipments nearly 100 miles west to Anderson and Indianapolis, hidiana for 

classification. Id at 2. Then the shipments retrace their path 100 miles east back to Sidney and 

then beyond to Marion for interchange with NS. Id By contrast, with Conrail, Cargill had 

access to a second carrier via a short reciprocal switch at Sidney. Id at 3. 

It is not enough for CSX simply to preserve two-can-icr access at Sidney. Such access 

should be on an economic basis that is at least comparable to the service provided by the 

dirplaced canier. Cargill should not have to pay the cost ofa 200-mile round-trip haul that CSX 

requires for its own convenience, particulariy when that joumey was not necessary to access a 

second carrier when Cargill was served by Conrail. 

CargiU also appears to be worse off than it would be under the original trackage rights 

and switching agreements that CSX and NS entered into for the protection of 2-to-l shippers. 

The trackage rights agreement charged NS 290 per car-mile over a 33 mile route, which would 

be less than $20 per car on a round-trip haul. CSX/'NS-25, Vol. SB at 544. Although the 

switching charge is not enumerated in the switching agreement, it would be difficult for CSX to 

justify a charge greater than the $205 reciprocal switch charge that Comail assessed Cargill pre­

merger. CSX/NS-25, Vol. 8C at 620. Even considering annual adjustments to the original 

trackage rights and switching fees, the per car charge for access to NS should be far below the 

$600 cost used by CSX to calculate its interchange fee to NS. The NS interchange was moved to 
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Marion, Ohio for the railroads' operating convenience and NS represented to Cargill that the cost 

of switching Cargill's Sidney facility woi'ld be no greater than it had been under Conrail. 

Hammes V.S. at 2. Cargill should not have to pay a rate that reflects costs that are greater than 

those that would have been incuned under the agreements that CSX and NS presented as part of 

their merger application. 

Ironically, Cargill, an acknowledged 2-tol shipper, also is worse off than shippers who 

are protected by the Settlement Agreement between CSX/NS and The National Industrial 

Transportafion League ("NITL Agreement"). Section III.C. ofthe NITL Agreemem required NS 

and CSX to keep open most Conrail reciprocal switch locations for ten years and capped the 

reciprocal switch charges between CSX and NS at $250 per car for a period of five years. 

CSX/NS-176, Vol. 1, at 773. But, those provisions do not apply to points where NS and CSX 

had entered into agreements intended to address 2-to-l poinls. Id As a consequence, the cap 

may not protect Cargill because Sidney, Ohio was a 2-to-l point and CSX/NS had entered into 

trackage rights and switching agreements to address the situation.' Therefore, Cargill's rate to 

access a second canier, NS, will soon be more than double the reciprocal switch charge under 

the NITL Agreement and three times the reciprocal switch charge it paid to Conrail. 

The recently announced NS rate increases for soybean meal from Sidney will cause 

Cargill substantial competitive hami. Pre-merger, most of Cargill's customers were on Conrail 

lines in Pennsylvania and New York. Hammes V.S. at 1, note 1. As a result, most rail moves 

were in single line service via Conrail. However, on those movements to non-Comail 

Since the trackage rights and switching agreements in the merger application were never implemented at Sidney 
and the .Marion interchange agreement was net part of the merger application that was subject to public review and 
comment, Cargill indeed may be protected by the NITL Agreement, in which case CSX must provide reciprocal 
switching to Cargill at Sidney pursuant to the rates in that Agreement. 
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destinations, Cargill could access CSX via reciprocal switch for only $205 per car. Id at I. 

Most of Cargill's fonner Conrail direct customens are on lines acquired by NS in the merger. Id, 

note 1. Although Cargill was to have had access to NS via switching at Sidney, the relocation of 

the interchange to Marion, 60 miles to the east, along with the preceding 200 mile round trip 

move west on CSX before heading to Marion, effectively has converted those single line moves 

to two canier movements, for which CSX now seeks to charge an addifional $450 per car. Id at 

3. 

The resulting rate increases by NS, which pass through CSX's costs to Cargill, will 

render Cargill non-competitive in the soybean meal market to NS destinations. Cargill expects 

NS to announce similar rate increases for other agricultural products from Sidney in the near 

fiiture that will cause Cargill additional competitive harni. Cargill. therefore, is not in the same, 

or even a similar, competittve position under CSX as it was under Conrail. The safeguards 

proposed by NS and CSX in their merger application are not protecting Cargill. nor -re the 

conditions imposed by the Board. Cargill asks the Board to take note of these facts and to take 

sufficient oversight action to ensure that Cargill is protected as a 2-to-l shipper in the Conrail 

merger. 

August 5. 2002 

Respectfiilly submitted. 

Jeffrey O. Moreno 
THOMPSON HINE LLP 

1920 N Street, N.W.. Suite 800 
Washington. D.C. 20036 
(202)331-8800 

Attorneys for Cargill, Incorporated 
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SURFACE TPANSPORTATION BOARD 

STB FINANCE DOCKET NO. 33388 (SUB-NO. 91) 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

— CONTROL AND OP.̂ RATING LEASES/AGREEMENTS — 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

[GENERAL OVERSIGHT] 

Verified Statement of Paul Hammes 

ENTERED 
Office of Proceedings 

AUG 0 6 2002 
„ Partof 
Public ReoORl 

My name is Paul Hammes and I am the Assistant Vice President, Cargill AgHorizon's 

United States, of Cargill, Incorporated ("Cargill"). 1 am submitting this Verified Statement in 

support of Cargill's Comments in the above-captioned proceeding. 

Cargill operates a soybean processing and refining plant at Sidney, Ohio, which was a 

designated 2-to-l point by CSX and Norfblk Southem ("Applicants") in the Conrail Merger 

Application. Prior to the merger, Cargill was rail-served directly by Conrail along its east-west 

line mnning between Indianapolis, Indiana and Cleveland, Ohio. CSX also operated a nearby 

north-south line mnning between Cincinnati and Toledo, Ohio. Cargill had a«.cess to CSX at 

Sidney via a reciprocal switch for a charge of $205 per car. As a result ofthe merger, CSX 

acquired the Conrail line, thus becoming the only carrier serving Sidney.' 

' Prior to the merger, most of Cargill's soybean meal also moved in single-line hauls via 
Conrail to Conrail destinations in Pennsylvania and New York. As a result ofthe merger. 



In order to preserve two can-ier access at Sidney, CSX entered into a trackage rights 

agreement and a switching agreement that gave NS access to Sidney shippers over 

approximately 33 miles of CSX track extending north from Sidney to Lima, Ohio. However, 

because these trackage rights did not provide convenient interchange capability at Sidney, CSX 

and NS subsequently detemiined that a better interchange would be at Marion, Ohio, on the 

fomier Conrail line approximately 60 miles east of Sidney. At that time, both Walt Trollinger 

and Tom Lindsey of NS, gave Cargill verbal commitments that the costs of switching Cargill's 

Sidney facility would be no greater than they had been under Conrail. Since the merger, Cargill 

has accessed NS via the Marion interchange at rates that were competitive with Conrail's pre­

merger rates. 

I recently leamed that the interchange fees charged by CSX to NS were initial prices that 

were subject to retroactive adjustment once the railroads completed an actual cost analysis. 

Although that analysis was supposed to have been completed shortly after the merger, NS has 

infomied me that it was not completed until a momh ago. The costs attributed to Sidney in the 

initial fee totaled approximately $200 per car, but the analysis attributed costs over $600 per car 

and adjusted those costs by the RCAF-U, thereafter. It appears that CSX's costs, however, are 

based upon hauling Cargill's shipments West nearly 100 miles or more to Anderson and 

Indiana.>olis, Indiana for classification, before they retum east back to Marion, Ohio for 

interchange with NS, p-osing Sidney en route. 

however, Norfolk Southem acquired most ofthe Conrail lines serving the destinations Thus in 
addition to bemg a 2-to-l location, Cargill's Sidney moves also effectively became 1 -to-2 carrier 

mmmm 

-^ipi.^. 



On July 12, 2002, Pat Simonic of NS telephoned me with concems about the Marion 

interchange. NS had been accming intemal charges on Cargill's moves at a much lower cost 

than the recently revised costs that exceed $600 per car. Since NS cannot afford to absorb the 

difference between those costs and the initial rate, NS will now include that difference in 

Cargill'J rates from S.dney to NS destinations. This was confimied on July 18, 2002 when NS 

publicly announced a rate increase on soybean meal from Sidney, effective October I , 2002, of 

$450 per railroad owned car and $480 per private car. See Exhibit 1, attached hereto. I have 

every reason to believe that this nte increase on soybean meal will be followed very soon by 

similar increases i . . NS' rail rates for other agricultural commodities from Sidney. 

This rate increase for Sidney will render Cargill non-competitive in the soybean meal 

market for NS destinations. Similar rate increases on other agricultural commodities will have 

the same effect. Cargill is not in a comparable competitive position with CSX as it was under 

Conrail. Under Conrail, Cargill had access to two caniers via a short reciprocal switch at a rate 

of only $205 per car. In addition, Cargill had single line service to most of its soybean meal 

customers. Beginning October 1, 2002, Cargill can only reach most of its customers on a NS 

direct haul that includes CSX interchange costs t.'iat are $450 per car greater. This is a major 

hami to Cargill that is attributable directly to the Conrail merger transaction and, more 

importantly, to the failure of CSX and NS to adhere to the very agreements that were intended to 

protect Cargill as a 2-to-l shipper at Sidney and were approved by the Board for that purpose. 

-I 



Verification 

I , Paul Hammes, verify under penalty of perjury, under the laws ofthe United States, that 

the foregoing is tme and con-ect. Further, 1 certify that I am qualified and authorized to file this 
/»d 

Verified Statement. Executed on this day ofAugust, 2002 

Paul Hammes 
: 0 
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Moonen. Angle /hdqt 

From: 
Sent: 
Subject: 

tami.alexander@nscorp.com 
Thursday. July 18, 2002 1:22 PM 
NS Announce Soybean Meal increase 

Norfolk Southern announces that i t w i l l take an increase on so-/bear. meal 
rates as fellows, e i f e c t i v e October 1, 2002: 

Co.Tiraodity: Soybean meal, huxis i h u l l pellets (STCCs 20-923-K, -16 s -17) 

Rate Author.-.ties: NSRQ 4975, NSRQ 52162, '.iSKQ 5324 6 * NS.RQ 53430 

Increase Amount: S30 per car on private cars cnly for a l l oragi.is except 
Sidney, OH. For Sidney, OH, the increase w i l l be $453 per car on ra i l r o a d 
cars and $480 per car on private cars. 

O-her Changes: Rate are spread from o r i c i n tc orig-n using Ft. Wayne or 
Bellevue, OH, as a base. Oue to & calculating error the last time KSRQ 4 5"'5 
and NSRC 54236 were issued, the rates .leed to be readjusted back to the 
standard spreads. This should result in a n-ini.-nal rate difference. 

I f yoo have any questions or cc.Tjr.ents, please c a l l :540) 965-6028 cr e-mail 
Tami Alexander. 

Than'/c you f o r your continued patronage, 
Tair.i Alexander 
Product Manager 
Norfolk Southern Corp. 

** TOTA_ PAGE.02 ** 



CERTIFICATE OF SERVICE 

I , Pamela D. Plummer, a secretary at the law fimi of Thompson Hine LLP, do 

hereby certify that on this 5"̂  day of August, 2002, a copy ofthe Comments of Cargill, 

Incorporated, Verified Staten.ent of Paul Hamme? nd an Exhibit I was served by first-

class mail, postage prepaid, or more expedited method to the foiiowing: 

Henry D. Light 
James A. Squires 
George A. Aspatore 
Greg E. Summy 
John V. Edwards 
NORFOLK SOUTHERN CORPORATION 
Three Commercial Place 
Norfolk, Virginia 23510-2191 
(757) 629-2838 

*Constance A. Sadler 
SIDLEY AUSTIN BROWN & WOOD 
1501 KStreet, N.W. 
Washington, D.C. 200005 
(202) 736-8000 

•Richard A. Allen 
Scott M. Zimmerman 
ZUCKERT, SCOUTT & RASENBERGER, LLP 
888 Seventeenth Street, N.W. 
Suite 700 
Washington, D.C. 20006 
(202) 298-8660 

Of Counsel: 

Mark G. Aron 
Peter J. Shudtz 
CSX CORPORATION 
One James Center 
901 East Cary Street 
Richmond, VA 23219 

Attorneys for Norfolk Southern Corporation 
and Norfolk Southern Railway Company 

'iJennis G. Lyons 
Mary Gabrielle Sprague 
Sharon L. Taylor 
ARNOLD & PORTER 
555 Twelfth Street. N.W. 
Washington, D.C. 20004-1202 
(202) 942-5000 

Paul R. Hitchcock 
Nicholas S. Yovanovic 
CSX TRANSPORTATION, INC. 
500 Water Street 
Jacksonville, FL 32202 

*Samuel M. Sipe, Jr. 
David H. C obum 
Carolyn D. Clayton 
STEPTOE & JOHNSON LLP 
1330 Connecticut Avenue, N.W. 
Washington, D.C. 20036-1795 

Coun.sel for Applicants 
CSX Corporation and 

CSX Transportation, Inc. 

Pamela D. Pl-jmmei 

"by hftnd 
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THOMPSON 
—HINE— 

URUSSHIS CINCINNATI CLEVEUND COLUMBUS DAYTON WASHINGTON. D C. 

August 5, 2002 

By Hand 

'i'he Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
1925 KStreet, N.W. 
Washington, D.C. 20423-0001 

RE: STB Finance Docket No. 33388(Sub-No. 91) 
CSX Corporation and CSX Transportation, Inc. 
Norfolk Southem Corporation and Norfolk Southem Railway Company 
- Control and Operating Leases/Agreements-
Conrail Inc. and Consolidated Rail Corporation (General Oversight) 

Dear Secretary Williams: ^ ^ <^c^ ̂  ^ 

Enclosed please find an original and twenty (25) copies of The Motion to File Commems Out Of 
nme. Comments of Cargill, Incorporated, Venfied Statemem of Paul Hammes and an Exhibit 1 
to be filed in the^bove-referenced docket. \ _ 

Also, enclosed is one addittonal copy ofeach pleading for stamp and retum. Kindly date-stamp 
the additional copy for retum to this office by messenger. 

Ifyou have any questions, please do not hesitate to call. My direct dial number is (202) 263-

0 
Sincerely, 

Jeffrey d. Moreno 
Attorney for Gargill, Incorporated 

1 
cc: Mr. Jeffrey Johnson 

Mr. Ron Hunter e\tfl^^ ENTERED 
Office of Proceedings 

AUG 0 6 2002 
Partof 

" ^ " c Reconl 

THOMPSON HINE u r 
ATIOR: • ^ Al LAU 

W20 N Street. NAV. «-vv,v.Thomp.<>nHine.cc,ni 
^" '̂"^ Fliont 202.,33I.8800 
Washington, D.C. ."'OO'ih-16(H) Kx\ 202.331.8330 

J 



CARG-4 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB FINANCE DOCKET NO. 33388 (SUB-NO. "l) F^i RECEIVED 

CSX CORPORATION AND CSX TRANSPORTATION, I N C V X r̂s 
NORFOLK SOUTHERN CORPORATION AND '"^^-^ 
NORFOLK SOUTHERN RAILWAY COMPANY 

— CONTROL AND OPERATING LEASES/AGREEMENTS — 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

[GENERAL OVERSIGHT] 

MOTION TO FILE COMMENTS OUT OF TIME 

Cargill, Incorporated ("Cargill") hereby submits this "Motion to File Comments Out of 

Time" in the above-captioned proceeding. Contemporaneous with this Motion, Cargill has 

submitted its Comments and the Verified Statement of Paul Hammes. In Decision No. 6, served 

on December 13, 2001, the Board ordered CSX and NS to file progress reports in this third 

annual oversight proceeding by June 3, 2002; directed i . .ted parties to submit comments by 

July 17, 2002; and directed CSX and NS to file Replies by August 7, 2002. Thus, Cargill's 

Comments were due on July 17, 2002 pursuant to that Decision. 

Cargill desires to file Comments regarding its soybean processing and refining facility, 

located in Sidney, Ohio. CSX and NS designated Sidney as a 2-to-l point in their merger 

application and listed Cargill as a 2-to-l shipper. Cargill is coneemed that recent developments 

involving the fees charged by CSX to NS to preserve two carrier access at Sidney are 

inconsistent with the merger decision and do not adequately protecting Cargill's shipments of 

agricultural products fi-om Sidney to NS-served destinations. 



Cargill was first alerted to this potential issue in a July 12.2002 teleconference with NS, 

during which NS expressed some concems about the fijture economic viability ofthe existing 

interchange operations with CSX. These concems toe k greater shape on July 18,2002 when NS 

publicly announced a rate increase on soybean meal shipments of $450 per car in railroad-owned 

cars and $480 per car in private cars. This rate increase was published one day after comments 

were due in this proceeding, which thus precluded Cargill fi-om submitting timely comments 

under the procedural schedule in Decision No. 6. 

Cargill's comments relate to on-going direct hami caused by the loss oftwo canier 

competition as a consequence of the Comail merger transaction. The remedies adopted by CSX 

and NS to protect 2-to-l shippers are now being thwarted only three years after the split date. 

Due to the important issue raised by Cargill's comments and the very recent revelation ofthe 

facts giving rise to this issue, Cargill has demonstrated just cause for accepting its late-fihd 

comments. 

WHEREFORE, Cargill respectfully tequests the Board to accept for filing in this 

proceeding both its Comments and the Verified Statement of Paul Hammes. 

August 5,2002 

Respectfully submitted. 

^ ^ ^ ^ 
Jeffrey O. Moreno 
THOMPSON HINE LLP 
1920 N Street, N.W., SuiteSOO 
Washington, D.C. 20036 
(202)331-8800 

Attorneys for Cargill, Incorporated 



CERTIFICATE OF SERVTrF 

I , Pamela D. Plummer, a secretar>' at the law firm of Thompson Hine LLP, do 

hereby certify that on this 5* day of August, 2002, a copy ofthe foregoing Motion to File 

Comments Out Of Time, was served by first-class mail, postage prepaid, or more 

expedited method to the following: 

Henry D. Light 
James A. Squires 
George A. Aspatore 
Greg E. Summy 
John V. Edwards 
NORFOLK SOUTHERN CORPORATION 
Three Commercial Place 
Norfolk, Virgima 23510-2191 
(757) 629-2838 

•Richard A. Allen 
Scott M. Zimmerman 
ZUCKERT, SCOUTT & RASENBERGER, LLP 
888 Seventeenth Street, N.W. 
Suite 700 
Washington, D.C. 20006 
(202) 298-8660 

Constance A. Sadler 
SIDLEY AUSTIN BROWN & WOOD 
1501 KStreet, N.W. 
Washington, D.C. 200005 
(202) 736-8000 

Attorneys for Norfolk Southern Corporation 
and Norfolk Southern Railway Company 

Of Counsel: 

Mark G. Aron 
Peter J. Shudiz 
CSX CORPORATION 
One James Center 
901 East Cary Street 
Richmond, VA 23219 

Paul R. Hitchcock 
Nicholas S. Yovanovic 
CSX TRANSPORTATION, INC. 
500 Water Street 
Jacksonville, FL 32202 

*Dennis G. Lyons 
Mary Gabrielle Sprague 
Sharon L. Taylor 
ARNOLD & PORTER 
555 Twelfth Street. N.W. 
Washington, D.C. 20004-1202 
(202) 942-5000 

*Samuel M. Sipe, Jr. 
David H. Cobum 
Carolyn D. Clayton 
STEPTOE & JOHNSON LLP 
1330 Connecticut Avenue, N.W. 
Washington, D.C. 20036-1795 

Counsel for Applicants 
CSX Corporation and 

CSX Transportation, Inc. 

Gkxnoln iO Rdo tti 
Pan-.'̂ la D. Plummer 

*hy hand 
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CARG-5 

J 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB nNANCE DOCKET NO. 33388 (SUB-NO. 91) 

CSX CORPORATION ANT> CSX TRANSPORTATION INC 
NORFOLK SOUTHERN CORPORATION AND' 

NORFOLK SOUTHERN RAILWAY COMPANY 
- CONTROL AND OPERATING LEASES/AGREEMENTS — 

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

[GENERAL OVERSIGHT] 

COMMENTS OF CARGILL, INCORPORATED 

Office of Proceedings 

m 0 6 2002 
_ Partof 
''ubiic Record 

Cargill, IncoTJorated ("Cargill") hereby submits these Comments in the above-captioned 

proceeding. As part of its Comments, Cargill also submits the attached Verified Statemem of 

Paul Hammes, the Assistant Vice President of Cargill AgHorizon's United State, ("Hammes 

V.S."). Because Decision No. 6, served December 13, 2001, directed interested parties to submit 

commems by July 18, 2002, Cargill has submitted a "Motion to File Comments Out of Time" 

contemporaneous with these Comments. Cargill is concerned that recem developments 

involving the fees charged by CSX to NS to preserve two-carrier access at Sidney are 

inconsistent w.th the merger decision by not adequately protecting Cargill's shipments of 

agricultural products from Sidney, Ohio to NS-served destinafions. Such actions will negate the 

protections that both cartiers assured Cargill, as a 2-to-l shipper at Sidney, and would preserve 

two-carrier competition post-merger. 

Cargill operates a soybean processing and refining facility at Sidney, Ohio. Hammes 

V.S. at I . Prior to the acquisition and division of Com-ail by and between CSX and NS, Cargill's 

I 



CARG-5 

facility was located near the intersection of a Conrail east-west line and a CSX north-south line. 

Id. Conrail served the facility directly, and CSX had access via a reciprocal switch for a charge 

of $205 per car. Id As part ofthe Comail transaction, CSX acquired the Coi:rail line, thus 

becoming the only carrier serving Sidney, Ohio. 

CSX and NS designated Sidney a 2-to-l point in their merger application and listed 

Cargill as a 2-to-l shipper. See Verified Staten-.ent of James W. McClellan, CSX/NS-18, Vol. 1 

at 546 and 549. In order to preserve two canier competition at Sidney, they entered into a 

trackage rights agreement and a switching agreement to give NS access to Sidney shippers over 

approximately 33 miles of CSX track extending north fi-om Sidney to Lima, Ohio. See CSX/NS-

25, Vol. 8B, at 543-50; CSX/NS-25, Vol. 8C, at 616-3'' respectively. After the division of 

Conrail, however, CSX and NS concluded that these agreements did not establish a conveniem 

interchange at Sidney. Therefore, a new interchange was estaolished at Marion, Ohio, 

approximately 60 miles east of Sidney on the fomier Con-ail line. Hammes V.S. at 2. Since the 

merger, Cargill has accessed NS under the agreement establishing the Marion interchange, at 

rates that Cargill believes were competitive to those offered by Comail pre-merger. Id 

Cargill only recently leamed that the interchange fee charged by CSX to NS was an 

initial price that was subject to retioactive adjustment once the railroads completed an actual cost 

analysis. Id Although that analysis was to have been completed shortly after the merger, it was 

not completed umil a month ago. Id Tiie initiai fee was based on an estimated cost of S200 per 

car, but the recently completed analysis attributes a cost of over S600 per car. Id That cost is 

adjusted amiually by the RCAF-U. Id As a consequence ofthis increase, NS has announced a 

rate increase of $450 per railroad owned car and $480 per private car on soybean meal from 

J 



CARG-5 

Sidney, effective October 1,2002. Id at 3, Exhibit 1. This rate increase was announced the very 

day after comments were due in this oversight proceeding. 

CSX's costs are based upon an interchange operation that leaves Cargill in a worse 

position than it was under Comail. Before Cargill's shipments move 60 miles east to Marion, 

Ohio, CSX hauls the shipmems nearly 100 miles west to Anderson and Indianapolis, Indiana for 

classification. Id at 2. Then the shipments retrace their path 100 miles east back to Sidney and 

then beyond to Marion for interchange with NS. Jd By contrast, with Conrail, Cargill had 

access to a second carrier via a shou reciprocal switch at Sidney. Id at 3. 

It is not enough for CSX simply to preserve two-carrier access at Sidney. Such access 

should be on an economic basis that is at least comparable to thc service provided by the 

displaced canier. Cargill should not have to pay the cost ofa 200-mile round-trip haul that CSX 

requires for its own convenience, particulariy when that joumey was not necessary to access a 

second carrier when Cargill was served by Conrail. 

Cargill also appears to be worse off than it would be under the original trackage rights 

and switchiig agreemems that CSX and NS emered into for the protection of 2-to-l shippers. 

The trackage rights agreement charged NS 290 per car-mile over a 33 mile route, which would 

be less than $20 per car on a round-trip haul. CSX/NS-25, Vol. 8B at 544. Although the 

switching charge is not enumerated in the switching agreemem, it would be difficult for CSX to 

justify a charge greater than the $205 reciprocal switch charge that Comail assessed Cargill pre 

merger. CSX/NS-25, Vol. 8C at 620. Even considering annual adjustments to the original 

trackage rights and switching fees, the per car charge for access to NS should be far below the 

$600 cost used by CSX to calculate its imerchange fee to NS. The NS interchange was moved to 



CARG-5 

Marion, Ohio for the railroads' operating eonvemenee ard NS represented to Cargill that the cost 

of switching Cargill's Sidney facility would be no greater than it had been under Comail. 

Hammes V.S. at 2. Cargill should not have to; 

those that would have been incun-ed under the 

their merger application. 

pay a rate that reflects costs that are greater than 

agreements that CSX and NS presented as part of 

Ironically, Cargill, an acknowledged 2-tol shipper, also is worse off than shippers who 

are protected by the Settlement Agreement between CSX/NS and The National Industrial 

Transportafion League ("NITL Agreemem"). Sect.on III.C. ofthe NITL Agreemem required NS 

and CSX to keep open most Comail reciprocal switch locations for ten years and capped the 

reciprocal switch charges between CSX and NS at $250 per car for a penod of five years. 

CSX/NS-176, Vol. 1, at 773. But, those provisions do not apply to points where NS and CSX 

had .ntered into agreements intended to address 2-to-l points. Id As a consequence, the cap 

may not protect Carg.,. because Sidney, Oh.o was a 2-to-1 poim and CSX/NS had entered into 

trackage rights and switching agreements to address the situation.' Therefore, Cargill's rate to 

access a second canier, NS, will soon be more than double the reciprocal switch charge i-nder 

the NITL Agreement and three times the reciprocal switch charge it pa.d to Comail. 

TTie recently amiounced NS rate increases for soybean meal from Sidney will cause 

Cargill substanttal competifive hami. Pre-merger, most of Cargill's customers were ou Conrail 

lines m Pemisylvania and New York. Hammes V.S. at I , note I . As a result, most rail moves 

were in single line service via Comail. However, on those movements to non-Comai! 

comment, Cargill indeed may be protecrd bv the N m ! ^ ^PP'""""" that was subject to public review and 
•tching to Cargill at S.dneJ pur^^^J^^^^^^^^^^ P-.de reciprocal swi 

J 



destinations. Cargill could access CSX via reciprocal switch for only $205 per car. I i at I . 

Most of Cargill's fonner Comail direct customen. are on lines acquired by NS in the merger. Id. 

note 1. Although Cargill was to have had access to NS via switching at Sidney, the relocation of 

the interchange to Marion. 60 miles to the east, along with the preceding 200 mile round .rip 

move west on CSX before heading to Marion, effecfively has converted those single line moves 

to two canier movements, for which CSX now seeks to charge an additional $450 per car. Id. at 

The resulting rate increases by NS. which pass through CSX's costs to Cargill. will 

render Cargill non-competifive in the soybean meal market to NS destinations. Cargill expects 

NS to amiounce similar rate increases for other agricultural products from Sidney in the near 

fiiture that will cause Cargill additional compefitive hami. Cargill. therefore, is not in the same, 

or even a similar, competitive position under CSX as it was under Conrail. The safeguards 

pniposed by NS and CSX in their merger application are not protecting Cargill. no • are the 

condifions imposed by die Board. Cargill asks the Board to take note of these facts and to take 

sufficient oversight action to ensure that Cargill is protected as a 2-to-l shipper in the Comail 

merger. 

August 5, 2002 

Respectfully submitted. 

Jeffrey O. Moreno 
THOMPSON HINE LLP 
1920 N Street, N.W., Suite 800 
Washington, D.C. 20036 
(202)331-8800 

Attorneys for Cargill, Incorporated 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB FINANCE DOCKET NO. 33388 (SUB-NO. 91) 

CSX CORPORATION AND CSX TRANSPORTATION INC 
NORFOLK SOUTHERN CORPORATION AND' 
NORFOLK SOUTHERN RAILWAY COMPANY 

— CONTROL AND OPERATING LEASES/AGREEMENTS — 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

[GENERAL OVERSIGHT] 

Verified Statement of Paul Hammes 

r..̂ . ENTERED 
Ofrice of Proceedings 

AUG 0 6 2002 
_ Partof 
Public Reooid 

My name is Paul Hammes and I am the Assistam Vice President, Cargill AgH 

United States, of Cargill, Incorporated ("Cargill"). 1 am submitting this Verified Statement 

support of Cargill's Comments in the above-captioned proceeding. 

onzon s 

in 

was a 
Cargill operates a soybean processing and refining plant at Sidney, Ohio, which 

designated 2-to-l poim by CSX and Norfolk Southem ("Applicants") in the Comail Merger 

Application. Prior to the merger, Cargill was rai:-served directly by Comail along its east-west 

Iini mmiing between Indianapolis, Indiana and Cleveland, Ohio. CSX also operated a nearby 

north-south line mnning between Cincinnati and Toledo, Ohio. Cargill had access to CSX at 

Sidney via a reciprocal switch for a charge of $205 per car. As a result ofthe merger, CSX 

acquired the Comail line, thus becoming the only canier serving Sidney. 

I 

' *o "î -ger, most of Cargill's soybean meal also moved in single-line hauls 
Comail to Comail destinations in Pennsylvania and New York. As a result ofthe merger. 



In order to preserve two canier access at Sidney, CSX entered into a fi-ackage rights 

agreement and a switching agreement that gave NS access to Sidney shippers over 

approximately 33 miles of CSX track extending north from Sidney to Lima, Ohio. However, 

because these trackage rights did not provide convenient interchange capability at Sidney, CSX 

and NS subsequently detemiined that a better interchange would be at Marion, Ohio, on the 

fomier Comail line approximately 60 miles east of Sidney. At that time, both Walt Trollinger 

and Tom Lindsey of NS, gave Cargill verbal commitments that the costs of switching Cargill's 

Sidney facility would be no greater than they had been under Conrail. Since the merger, Cargill 

has accessed NS via the Marion interchange at rates that were competitive with Comail's pre­

merger rates. 

I recently leamed that the interchange fees charged by CSX to NS were initial prices that 

were subject to retroacfive adjustment once the railroads completed an actual cost analysis. 

Although that analysis was supposed to have been completed shortly after the merger, NS has 

infomied me that it was not completed unfil a month ago. The costs attributed to Sidney in the 

initial fee totaled approximately $200 per car, but the analysis attributed costs over S600 per car 

and adjusted those costs by the RCAF-U, thereafter. It appears that CSX's costs, however, arc 

based upon hauling Cargill's shipments West nearly 100 miles or more to Anderson and 

Indianapolis, Indiana for classification, before they ictum east back to Marion. Ohio for 

intercha.ige with NS, passing Sidney en route. 

however, Norfolk Southem acquired most ofthe Comail lines serving the destinafions Thus 
addition to being a 2-to-l location, Cargill's Sidney moves also effecfively became l-to-2 ' 

in 
carrier 



On July 12,2002, Pat Simonic of NS telephoned me widi concems about Uie Marion 

interchange. NS had been accming imemal charges on Cargill's moves at a much lower cost 

than the recently revised costs that exceed $600 per car. Since NS cannot afford to absorb the 

difference between those costs and the initial rate, NS will now include that difference in 

Cargill's rates irom Sidney to NS destinations. This was confinned on July 18, 2002 when NS 

publicly announced a rate increase on soybean meal from Sidney, effective October 1, 2002, of 

$450 per railroad owned car and $480 per private car. See Exhibit I, attached hereto. I have 

every reason to believe that this rjte increase on soybean meal will be followed very soon by 

similar increases in NS' rail rates for other agricultural commodities from Sidney. 

This rate increase for Sidney will render Cargill non-competitive in the soybean meal 

market for NS destinations. Similar rate increases on other agricultural commodities will have 

the same effect. Cargill is not in a comparable competitive position with CSX as it was under 

Comail. Under Comail, Cargill had access to two carriers via a short reciprocal switch at a rate 

of only $205 per car. In addition, Cargill had single line service to most of its soybean meal 

customers. Begimiing October I, 2002, Cargill can only reach most of its customers on a NS 

direct haul that includes CSX interchange costs that are $450 per car greater. This is a major 

hami to Cargill that is attributable directly to the Comail merger transaction and, more 

importantly, to the failure of CSX and NS to adhere to the very agreements that were imend'-d to 

protect Cargill as a 2-to-l shipper at Sidney and were approved by the Board for that purpose. 

J 



Verification 

I , Paul Hammes, verify under penally of perjury, under the laws ofthe United States, that 

t,e foregoing is tme and correct. Further, ! certify that I am qualified and authorized to file this 

Verified Staiement. Executed on this £ ^ day ofAugust, 2002 

Paul Hammes / 

J 
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Moonen. Angie /Hdqt 

From: 
Sent: 
Subject: 

tami.alexandertSnscorp.cotn 
Thursday. July 18. 2002 1:22 PM 
NS Announce Soybean Meal increase 

Norfolk Sout.hern announces chat i t w i l l take an increase on soybean meal 
rates as follows, effective October 1, 2002: 

Commodity: Soybean meal, hulls i hull pellets (STCCs 20-923-14, -16 & -17) 

Rate Authorities: NSRQ 4975, NSRQ 52162, NSRQ 53246 i NSRQ 53430 

Increase Amount: 530 per car on private cars only Jor a l l origins except 
Sidney, OH. For Sidney, OH, the increase w i l l be S450 per sar on railroad 
cars and S480 per car on private cars. 

Other Changes; Rate are spread from oricin to origin using Ft. Wayne or 
Bellevue, OH, as a base. Oue to £ calculating error the iast tine NSRQ 49''5 
and NSRQ 54236 were issued, the rates need to be read:usted back to the 
standard spreads. This should result in a mini.'ndl rate difference. 

I f you have any questions or ccnwents, please call (540) 985-6028 cr e-mail 
Tami Alexander. 

Thank you for your continued patronage, 
Tami Alexander 
Product Manager 
Norfolk Southern Corp. 



C E R T i n C A T E OF S E R V i r F 

I , Pamela D. Plummer, a secretary at the law finn of Thompson Hine LLP. do 

hereby certify that on this 5"' day ofAugust, 2002, a copy ofthe Commems of Cargill. 

hicorporated. Verified Statemen, of Paul Hammes and an Exhibit 1 was served by first-

class mail, postage prepaid, or more expedited method to the followinp: 

Henry D. Light 
James A. Squires 
George A. Aspatore 
Greg E. Summy 
John V. Edwards 
NORFOLK SOUTHERN CORPORATION 
Three Commercial Place 
Norfolk, Virginia 23510-2191 
(757) 629-2838 

•Constance A. Sadler 
SIDLEY AUSTIN BROWN & WOOD 
1501 KStreet, N.W. 
Washington, D.C. 200005 
(202) 736-8000 

•Richard A. Allen 
Scott M. Zimmerman 
ZUCKERT, SCOUTT & RASENBERGER, LLP 
888 Seventeenth Street, N.W. 
Suite 700 
Washington, D.C. 20006 
(202) 298-8660 

Attorneys for Norfolk Soutliern Corporation 
and Norfolk Southern Railway Company 

Of Counsel: 

Mark G. Aron 
Peter J. Shudtz 
CSX CORPORATION 
One James Center 
901 East Cary Street 
Richmond, VA 23219 

Paul R. Hitchcock 
Nicholas S. Yovanovic 
CSX TRANSPORTATION, INC. 
500 Water Street 
Jacksonville, FL 32202 

•Dennis G. Lyons 
Mary Gabnelle Sprague 
Sharon I . . Taylor 
ARNOLD & PORTER 
555 Twelfth Street, N.W. 
Washington, D.C. 20004-1202 
(202) 942-5000 

•Samuel M. Sipe, Jr. 
David H. Cobum 
Carolyn D. Clayton 
STEPTOE & JOHNSO - LLP 
1330 Connecticut Avenue, N.W. 
Washington, D.C. 20036-1795 

Counsel for Applicants 
CSX Corporation and 

CSX Transportation, Inc. 

Gfitr^cL^Or?/, 
Pamela D. Plummer 

*bv hand 

J 
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ARNOLD &. PORTER Dennis G. Lyons 
I3ennis_Lyons@aporter.cofn 

ENTERED 
^Wice zl the Secretary 

OEC 04 2001 
Part of 

Public necord 

202.942.6858 
202.942.5999 Fax 

555 Twelfth Street, N W 
Washington, DC 20004 1206 

CSX-8 
October 3 i, 2̂ 01 

BY HAND 

The Honorable Vemon A. Williams, Secretary 
'Suriace"! ranspotaaiion"'jboara 
Office of the Secretary 
1925 KStreet, NW 
Washington, DC 20423-0001 

Re: STB Finance Docket No. 33388 (Sub-No. 91) 
CSX Corporation and CSX Transportation, Inc., 
Norfolk Southern Corporation and Norfolk Southem Railway Cotnpany 
- Control and Operating Leases/Agreements -
Conrail Inc. and Consolidated Rail Corporation (General Oversight) 

Dear Secretary Williams: 

We have received the letter of Michael F. McBride, Esq., counsel for 
Indianapolis Power & Lighl Company, dated October 24, 2001, to the Board, 
relating to the above matter. CSX Corporation and CSX Transportation, Inc. 
(collectively, "CSX"), believe that, given the extensive prior submissions on 
this matter, only one ofthe points in the IP&L letter needs response. 

As set forth in the Verified Statement of John E. Haselden, filed with 
CSX-6 on September 12, 2001 (as of September 11. 2001), INRD and IP&L 
had then agreed "that there should be no further disclosure ofthe details of their 
contraci negoliations lo the Board" in lhis proceeding. Haselden V.S. at 2. The 
October 24, 2001, letter from Mr. McBride stating lhal: "The agreemenl, by the 
way, is only for some of the coal to Stout, a fact noi mentioned by CSX" appears 
lo CSX lo be a violation of the agreement just meniioned. Thai agreement was the 
reason the definitive agreemenl between the parties was not described in any detail 
in CSX-7, jusl as the agreement in principle had not been so described in CSX-6. 

Washington, OC New York Los Angeles Century City Denver London Northern Virginia 



•ARNOLD & PORTER 

The Hono-able Vemon A. Williams, Secrelary 
October 31, 2001 
Page 2 

The tendentious and belittling language in *be October 24, 20^!, letter lhat 
the coniract is "only" for "some" of Stout's reqiarements is an attempt to create 
a misleading impression as to the extent of the commitmenis made by the parties 
to the contract. CSX would like to bring the facts about the commitment of IP&L 
and INRD to the attention ofthe Board; bul CSX, however, respecting th< wishes 
of INRD lhal it not describe the details of those commitments, will not do so in 
this letter. If the Board wishes to see the agreemenl and ju ige for itself the extent 
ofthe commitment, CSX would have no objeclion to subm. Iling il under "Highly 
Confidential" status pursuant to the Protective Order. 

Twenty-five copies of this letter and a WordPerfect diskette containing 
the text of this letter are being filed herewith. Kindly date-stamp the enclosed 
additional copies of this letter at the lime of filing and retum lhem lo our 
messenger. 

Thank you for your assistance in this matter. Please contact the undersigned 
at (202) 942-5858 ifyou have any quesiions. 

>is G. Lyons 
Counsel for CSX Corporation and 

CSX Transportation, Inc. 

rjm 
Enclosures 
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A L B A N Y 

B O S T O N 
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H A R R I S B U R G 
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ENTERED 
Office nf the Seercrtar? 

OCT 2 4 2001 
Part of 

Public R»cf)r'a 

A LIMITED (.lASlLITY PARTNtRSMIP INCLUDING PROrCSSIONA.. COBPORATlONS 
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W A S H I N G T O N . D C 2 0 0 0 9 - 5 7 2 8 

( 2 0 2 I 9 8 e - a o o o 

T E L E X : 4 4 0 2 7 « I ' A C S I M I L C : IZOZ) 

W R I T E R ' S D I R E C T DIAL 

(202) 986-8050 

October 24, 2001 

L O N D O N 
(A LONOON ttAftCa 

MULTINATIONAL PAHTNCffSMIP) 

P A R I S 

B R U S S E L S 

M O S C O W 

R I Y A D H 
(ArriLiATCo o r r i c c i 

T A S H K E N T 

B I S H K E K 

A L M A T Y 

B E I J I N G 

VIA HAND DELIVERY 

Mr. Vemon A. Williams, Secretary 
Surface Transportation Board 
1925 K Street, N.W., Seventh Floor 
Washington, D.C. 20423 

Re: Finance Docket No. 33388 (Sub-No. 91), CSX Corporation, et al., 
(General Oversight) 

Dear Secretary Williams: 

We are in receipt of CSX-7, a letter from counsel for CSX Corporation and CSX 
Transportation, Inc. ("CSX"), with respect to an agreement betw een our client, Indianapolis 
Power & Light Company ("IPL") and The Indiana Rail Road Company ("INRD"), with respect 
to coal transportation at IPL's Stout Plant. CSX's letter merits two brief points in reply. 

First, if CSX-7 is to be accepted into evidence, CSX's earlier objection to receipt of IPL's 
August 22, 2001 Response to CSX's and NS's August 6, 2001 Replies should not be granted. 
CSX should not be heard to object to IPL's August 22, 2001 submission, yet continue to make 
subsequent submissions of its own. 

Second, in any event, CSX-7, like CSX's September 12, 2001 submission on the merits, 
"misses the point," to paraphrase CSX-6. The issue is not whether CSX and IPL have entered 
into an agreement for transportation of some of the coal needed at the Stout Plant. The 
agreement, by the way, is only for some ofthe coal to Stout, a fact not mentioned by CSX. Thc 



Mr. Vemon A. Williams 
October 24, 2001 
Page 2 

issue, rather, is whether Indiana Southem Railro.- u Company ("Indiana Southem") and NS Jointly 
are able lo be an effective competitor to INRD at Stout for coal from southem Indiana, as Indiana 
Southem and Conrail jointly were able to do. IPL's evidence showed undisputedly that Indian 
Southem and NS jointly are nol able to effectively compeie under the terms of th" remedy 
afforded IPL; CSX has offered no evidence to prove otherwise. 

Respectfu ly submitted, 

Michael F. McBride 
Bmce W. Neely 

Attomevs for Indianapolis Power & I ight 
Companv 

cc (via facsimile): Richard A. Allen, Esq 
Michael P. Harmonis, Esq. 
Dennis G. Lyons, Esq. 
Karl Morrell, Esq. 
Paul Samuel Smith, Esq. 

I 
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D*nnit G. Lyons 
Dennis Lyons@aporter.com 

202 942,5858 
202 942 5999 Fax 

t)S5 Twelfth Street, NW 
Washington, DC 20004 1206 

August 27, 2001 

BY HAND 

The Honorahle Vernon A Williains, Secretary 
Surface 1 ransportation Board 
Office ofthe Secretary 
1925 K Street. NW 
Washington, DC" 2()42.V()()()1 

Re: S I B I-inance Docket No .\̂ .̂ 8S (Sub-No )l) 
C SX Corporation and C SX I ransportation, Inc , 
Norfolk Soutliern C oipoiation and Norfolk Southern Railwav C\>nipany 
~ Control and Operating I eases Agieeinciits 
Conrai]Jjic_an(l CloiiMilMâ ^̂ ^̂  

Dear Secictary Williams: 

Wc received today as service upon CSX (\)rporation and CSX 
I ransportation, Inc (collectively •CSX"), hy the U S Mail, a set of filings 
hv liulianapohs Povvci & l ight Companv ( ^̂ ("tl."") in the ahove mattei Ihcy 
consisted of documents marked ' I xpeditcd Consideiation Kciiiiesled, " apparently 
filed with the lioaitl on August 22, 2001, slyled 'Motion ol liidiaiiapi)lis Power & 
I Ight C onipany to I-ile a Response to August C), 2001 Replies of C SX and Norfol'. 
Southern to ll'<fel,"s .luly K). 2001 Comments," and Response of Indianapohs 
Povver <t I .Ight Conipany ' Despite the alleged need for expedition and the 
estahlished practice of CSX and ll'<<:l m tins matter to servc one another hy 
hand, those documents were, as noted, served on us hy I) S Mail and took five 
days to reach us They appear to he an attempt hy IP<< I. to avoid the provision 
ot'49 C I R sj 1104 I .̂ (c) which says that "a reply to a reply is not permitted " 

Notwithstanding the ht lated receipt ofthese documents. CSX will reply to 
the Motion for Leave to 1 ile, as permitted hy 49 C I R § I KM I .̂ (a) on or helore 
Septemher I I, 2001, which is 20 days after the IP&L documents in question were 
filed with the Board 

A diskette containing a copy ofthis letter m appropriate WordPerfect format 
is also presented herewith. 

Waihington. DC New Vork Los Angeles Century City Denver London Northern Virginia 



ARNOLD &. PORTER 

The llonorahle Vernon A Williams, Secretary 
August 27, 2001 
Page 2 

Kindly date-stamp the enclosed additional copies ofthis letter at the time of 
filing and return them to our messenger 

I hank you for your assistance in this inatter Please contact the undersigned 
at (202) y42-.5858 ifyou have any que.stions 

r|m 
I-nclosure 
cc Richard A Allen. I sc) 

Michael P Harmonis, I sq 
Michael I McBride, hsq 
Karl Morrell. I s(| 
Paul Samuel Smith, I s(| 

Dennis Ci Lyons 
( Ounsel for ( .S.V ('orponilion and 

( S.y I ransportation. Inc. 
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(202> 9e«-sooo 

TELEX **OZ7* FACSIMILE tZOZI »a6-ai02 ^ 

w p i T C R ' s D I R E C T D I A L 

(202) 986-8050 

FXPliPn I'D CONSIDERATION RFOUF.STED V 

Auuust 22. 2001 

L O N D O N 
(A l O N D C N S A S C C 

M U L T I N A T I O N A L P A H T N C W f t H i P . 

P A R I S 

B R U S S E L S 

M O S C O W 

R I Y A D H 
'ArriLiATtD O ' r i c t i 

T A S H K E N T 

B I S H K E K 

AL»«IATY 

B E I J I N G 

VIA HAND DELIVERY 

Mr. Vcmon A. Williams, Secretary 
Surface I ransportation Board 
1925 K Sireet. N.W., .Seventh Floor 
Washington. D.C. 20423 

Rc: Finance Docket No. 33388 (Sub-No. 91), CSX Corporation, cl al., 
(Cjcncral Oversight) 

Dear Secrelarv Williams: 

linclosed for filing in the abovc-rcfcrcnccd proceeding arc an original arid copies each 
ofa Motion and Rc.spon.sc of Indianapolis Power & light Company to August (>. 2001 Replies of 
CSX and Norfolk Southern to IPI's July 1(). 2001 Coinnicnts A diskette containing thc contents 
ofthose documents in WordPerfect fonnat is al.so enclosed. Please date stamp and return the 
three additional copies via our couner. 

ENTERED 
OfNc* of ?h» SDCrotnry 

AUG 2 d 2m] 
Pari nt 

PubHc fV*cord 

Respectfully submitted. 

Michael F. McBride 
Bmce W. Neely 

Attomevs for Indianapolis Power & Lighl 
Company 

cc(w/encl.): Richard A. Allen. Esq. 
Michael P. Harmonis, Esq. 
Dennis G. Lyons, Esq. 
Karl Morrell. Esq. 
Paul Samuel Smith. Esq. 
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Finance Docket No. 33388 (Sub-No. 91) 
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CSX CORPORATION AND CS.X I RANSF'ORTATION, INC. 
NORFOLK SOUTMFRN CORPORATION AND 
NORFOLK .SOUmi RN RAILWAY CO.MPANY 

-CONTROI ANI) OPFRATlNti 1.1 ASI S AtiRl l Ml NTS-
CONRAII. INC. AND CONSOLIDA I LD RAIL CORPORA I ION 

(OFlNliRALOVIRSKillT) 
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Michael F. McBride 
Bruce W. Neely 
LeBoeuf, Lamb, Greene & MacRae, L.L.P. 
1S75 Connecticut Avenue, N.W.. Suite 1200 
Washingt )n. D.C. 20009-5728 
(202 )98()-8000 (I elephone) 
(202)986-8102 (Facsimile) 

Attorneys for Indianapolis Power & Light 
Compi'iiy 

August 22, 2001 



UNITED STATES OF AMERICA 
SURFACi: TRANSPORI ATION BOARD 

Finance Docket No. 33388 (Siib-Ni). 9| > 

CSX CORPORAUON AND CSX TRANSPORTATION. INC. 
NORFOLK .SOU I III RN CORPORAUON AND 
NORFOLK SOUTHERN RAILWAY C OMPANY 

-CON I ROI. ANI) OPl RATlNCi I.IIASLS A(iRi;i;.Mi:NTS-
CX)NRAII INC. AND CONSOl : : ) . \ 11 D RAII ( ORPORA I ION 

(CJLNLRAL OVERSKJHT) 

RESPONSE OF INDIANAPOLIS POW ER & L K J I l (OMPANY 
IO Al ( a S I (>, 2001 REPLIES ( )E( S \ (ORPORA I ION 

ANI)( S \ I RANSPOR I A l ION, IN( . ANI) OF NORFOLK SOI I HERN 
( ORPORA I ION ANI) NORFOLK SOI I HERN RAII ^̂  A^ ( OMPANY 

IO .11 1.̂  Ift, 2001 (O.M.MEN I S OE INDIANAPOLIS POW ER & L U a i l (O.MPANY 

Indianapolis Power &. 1 ight Company ("IPl ") Iiereby submits its Response to the Reply of 

CSX CoiporatK)ii iiiul CS.X and CS.X I ransportation. Inc. (collectively, "CS.X"), and the Reply ol 

Ndl folk Soutliern C(n|i(>iali()ii and Norfolk Southern Railway Company ("NS") Both ( SX .iiul 

NS (jointly. "Applicants") make essentially the .same inelevant reply to IPL"s comments, re,, that 

the issue is whether CSX's "appendage." l he Iniiiaiia Rail Roail Company ("INRD"). is offering 

IPL rea.sonahle or sulTiciently "competitive" rates lo IPL. I hat is not the issue, the real issue is 

whelhcr NS is able lo provide "efficient and competilive" service to IPL as a substitute for the 

competition that Conrail offered IPL before CSX acquired its lines in Indianapolis. 

In Decision No. 89, the Board required CSX and NS to pemiil NS lo interchange wilh 

Indiana Southem Railroad Company ("Indiana Southem") "lo approximate more closely pre-



transaclion market conditions.'" Decision No. 89 al 116-17, 177. Those "prc-lransaction" 

conditions included the ability for IPL to mo\ e coal from southem Indiana lo iU Stout Plant using 

Indiana Southem and >"onrail The Board's condiiion was, essentially, to pul NS inlo thc shoes of 

Conrail, vvith the intent that NS would serve as an "efficient and competitive" check on the pricing 

power of the sole railro.id that Decision No. 89 left lo serve IPL in Indianapolis - CSX (and its 

appendage, INRD). Decision No. 96 at 14. 

Of course, Conrail had rail lines in the Indianapolis markei w hile NS's closesi lines arc 60 

miles away, in Lafayette. Iiuliana. iiecause of that, and because of different uork rules for NS 

and Indiana Southem, IPL has consistently questioned whether the remedy the Board imposed in 

Decision No, 89 was either eiTicient or competiti\e Pre\ iously. the Board has concluded that 

IPL's concerns wilh the Board's "direct access" remedy were "speculati»)n" and "premature," not 

that thev were iiicoirect Now, thuiigli. the Board can readily see that NS's 20(M -ate oiler to IPL 

I here is a siandard w.iy to deternime wlielher a potential supplier (sueh as NS) provides a 

competitive check on thc pricing power ofthe tirm in the market, a method used by the 

Department of .lustice ("DO.!"), the I ederal Trade ( oiimiission ("F I f " ) , the Federal I nergy 

Regulatory CommissiDii ("F'liRC"), and the courts. I ha*. method is to delermine whether the 

potential supplier (sueh as NS) can sell m ilie market a! a price that is vvithin some percentage of 

the finn in the market. I he Hon/onlal Merger (juidelmes used by DO.I and ihc FTC establishes 

5% as the benchmark for detennining whether the potential can con pete m the market, thus 

-2-



restraining the incumbent fimi's ability lo raise prices by 5%.' The FERC's merger mles also use 

5% in assessing mergers.' Thc courts have endorsed this approach. Indeed, in affirming the 

Board's detemiination that Koch Industries is market-dominant, the Court noled tha* "the amouni 

by which Koch increased its rales here - an average of 20% - is well above the siandard usually 

employed to signa! a substantial degree of market pow er." CF Industries. Inc. v. STB, F.3d 

, No. 00-1209 (D.C. Cir.. .luly 27. 2001). al "̂ 7 (paginated according to Findl.aw 

printout)(cilations omitted). 

Thc rates NS has offered IPL are 

' Horizontal Merger Ciuidelines, §1.1 (U.S. Dep'l. of Justice & Fed. Trade Comm'n rev. 
cd. 1997). reprinted in 4 Trade Rgi. Rep. (CTH)li 13.104. available at 
http://www .(tc.t:ov/bc/docs/hon/incr.htni. I he Ciuidelines add lhat the 5% siandard "is not a 
tolerance level for price increases." 

^ Regulation lo bc codified in 18 C.F.R. !j 33.3(c)(4). reprinted in 1 FLRC slats. & Reg. 

(CCH). 

-3-



Thc direct-access condiiion the Board imposed to 

subsiitute NS for Conrail lo appro.ximate lhe competitive conditions lhat existed before the 

transaclion to restrain that power is simply nol effective.^ 

CSX engages in a completely unsupported attack on Indiana Southern, suggesting it is 
the problem w ith the joint rates offered by NS. But CS.X has no evidence to support the assertion 
(CS.X-5. Vol. II . at 11-17 to -18) and concludes by assuming thai Indiana Souihern is not the 
problem. Id. at 11-19. One must have evidence to support an argument on which Ihc Board can 
rely, and CSX has none. Moreover. NS, which would know, makes no such claini. Even i f i l 
were true, and IPL believes il is not. il would be a problem inherent in ihc remedy prescribed, 
w hich the Board would bc obliged to remedy. 

-4-



NS is 

not a potential "compelilive" supplier to IPL. or substitute for the coinpetition Conrail provided, 

and no reasonable person could content that it is. That is the issue. Thc Board should not inject 

ilself into thc negoliations vvith INRD because the circumstances w ith INRD service lo IPL have 

not changed as a result ofthe Conrail acquisition and merger, those iin olv ing Conrail have, and il 

is that change that has an effect on the INRD negotiations. 

Three t)tlier points raised by CSX warrant brief responses. CSX argues that its tariff is a 

"paper rate" and lhat i f IIM even tried to relv on the rate it would be re-thought very quickly. 

CSX-5, Vol. II, at 11-20. But iii I99K C SX repiesentcil to the Bi>.ird that it would publish that 

lari f I to replace Conrail's tariff (albeit with RCAF(U) adjustments, not RCAF(A). CSX-180 at 11 

& n.l4; see F.xhibit 6 to CSX's Reply, at "Note'"' and CS.X is requireil to adhere to its 

rcprcscnialions to the Board by ordering paragraph 19 of Decision No. 89. CSX's admission, 

hovvever. proves it has no intention of substituting itself r Conrail in Indianapolis, its mantra 

during the original Finance Dockci No. 33388 proceeding, let alone adhering to its representation 

to the Board, Clearly, tlie publication ofthe CS.X tariff was just a tactical nu>ve bv CSX. not a 

real "hoUliiig out." which the Board should not countenance. 

Moreover. CSX admits that it has not taken RCAId f) increases, but could have CS.X-5, 

Vol. I . at 31 A. n.32; Vol 11, at 11-20 & n.26. Conrail's tariff applied the RCAI (A) lo IPL's rales. 

'' In lelevant part, CSX's representation to the Board slated (see Ivxhibit 6 lo CSX-5, 
Vol.11 in this proceeding); "This tariff is. in essence, a republication of (^wrail's Freight 
Publication CR 4611 in effecl as of the expiration date of May 31.1999, In footnote 14 on page 
11 of Docunient CS.X-180 in S I B Finance Docket No. 33388 (Conrail Acquisition Proceedinji,) 
C\SX I States: 'From CSX's pcr.spective. as ofthe Split Date, it intends to adopt Conrail's 
published tariff rate as it pertains lo thc switching necessary for ISRR to access the Stout Plant 
(and the related divisional arrangements) and lo maintain the same for the foreseeable future....'" 
Lxhibit 6 to CSX-5. Vol. 11. in this proceeding. 

-5-



thereby further dcmonst.-aiing lhat CSX's admitted abilily lo take more than an 8% increase 

(C^SX-5. Vol. 11 at 11-19) in IPL's rates sliovvs that NS is not providing effective competition 

compared lo whal Conrail provided, under the slandards scl forth above and in the CF Industries 

case, which is the iclev ant comparison What INRD and IPI. are now arguing simply has no 

bearing or. whether NS is an adequate substitute for Conrail. Surely, the mere fact lhat NS and 

IPL are conlinuing lo communicate proves nothing about NS's conipetiliv eiiess. Compare NS 

Comments at 9 & n.2. 

Finally. CS.X attacks IPI. for its supposed change of position on the efficacy of a "build 

out." the other remedy the Board provided al Stout. CSX -5. Vol. 1. al 38-40; Vol. II. at 11-28 to 

-31. There is no change of position. While IPL continues to believ e that a "build out" is leasible, 

there is no question, and never has been, lhal lhe construciion oi a riinlti-inillion dollar "build 

out." whether the Board relies on IPI's projected costs or CSX's. vvould prov ide less ofa 

compelilive threat than Conrail did, because it is undisputed that IPI. u.sed Indiana 

Southem'C^inrail ser\ icc as ils alternative, not 'lu "build out." historically as its competition with 

INRD. I here is also no question lhat it is less expensive for IPL lo rely on liiicct access than to 

"build out" Moreover. CSX cannot, and therefore did not. deny that Board approval ofa 

proposed "build-oul" is dependent on the outcome ofthe SI B's environmenial review and Board 

approval of i "build-out" petition, neither of vvhich can bc presun.ed. It therefore follows that 

IPL has nol changed ils position on the possibiliiy ofa "build-oul." and CSX had no cause lo 

attack IPL in ils Reply on lhat point. 

Conclusion 

NS cannot provide "efficient and competitive" serv ice to IPL as a substitute for IPL's loss 

of competition from Conrail, based on NS's lack of presence in Indianapolis 

-6-



The issue is whether NS is an adequate substitute for Conrail, not the details of the ongoing 

negoliations between INRD and IPL. Therefore, as set forth in IPL's July 16, 2001 Comments. 

Indiana Souihem should bc given direct acc;;ss lo IPL's Stout Plant and lo the Perry K Plant for 

deliveries of Southem Indiana coal, because it is the only carrier which can provide such "efficient 

and compelilive" service. 

Respectfully submitted, 

^}\jitMjLJ^^ 
Michael F. McBride 
Bruce W, Neely 
LeBoeuf. Lamb. Cireenc & MacRae. L.L.P. 
1875 Conneclicul Avenue, N.W., Suite 1200 
Washington. D.C. 20009-5728 
(.•̂ 02) 986-8000 (Telephone) 
(202)986-8102 (Facsimile) 

Attomeys for Indianapolis Power & l ight 
Company 

Dated: Augusi 22, 2001 
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UNITED STATES OF AMERICA 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 (SUB-NO. 91) 

CSX CORPORATION AND CSX TRANSPORTATION. INC . 
NORTOLK SOI TIIT:RN CORPORATION AND 
NORTOLK S 0 U T H T ; R N RAILWAY COMPANY 

- CONTROL AND OPFRA fINCj LEASES ACIREEMENTS -
C(3NRAI1. INC. AND CONSOLIDATED RAIL CORPORATION 

(CiFNLRAL OVERSIGHT) 

( ERTIEK A I E OE SERMC E 

I hereby certify lhat I have served this 22nd day of Augus: 2001. a copy ofthe 

foregoing Molion and Response of Indianapolis Power & Light Coinpany. by frsl-class mail, 

postage prepaid, or by more expeditious means, upon the following: 

Olfice of the Secretaiy 
Case Control Unit 
Attn.: S TB Finance Dkt, 33388 

(Sub-No 9!) 
Surface Transportation Board 
Mercury Building 
1925 K Street. N.W 
Wa.shington. DC 20423-0001 

Richard A, Allen. Î sq 
Zuckert. Scoutt Rasenberger, L L P, 
888 Seventeenth Street, N W 
Washington, DC 20006-3939 

Karl Morell, Esq. 
Ball Janik, T..L P. 
1455 F Street, N.W., Suite 225 
Washingion, D.C. 20005 

Dennis ( i , Lyons, F.sq. 
Amold iSi: l'i»rter 
555 Twelfth Street, N W 
Washington. DC 20004-1202 

Michael P. Harmonis. Fsq, 
U.S Department of Justice 
.Antitrust Division 
325 7th Streei, N W., Suite 500 
Washington, DC 20530 

Paul Samuel Smith, Flsq. (C-30) 
U.S. Department of fransporta'.ion 
400 7th Strecl, S.W. 
Washingion. DC 20590 

Michael F. McBride 
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I \ ZUCKERT SCOUTT ^ RASENBERGER, L.L.P 

888 Seventeenth Stteet, NW '^'ishington DC 20006-5309 

Teleplione [2021 298-8661* Fax 1202] i42-0685 

vvww zsriaw com 

SCOTT M / I M M I KM \ \ D IR Ic r D I M (202) '*71-792'( 
. 9ni/inimerm4n^'<v.j.rl4W.cum 

June I . 2001 
BY HAND D E L I V E R Y 

Vernon .\. Williams 
Secrelarv 
Surface I ransportation Bin'.rd 
1925 K Street. N.W . 
Washingion. D.C. 20423-0001 

Re: CSX Corp, c7 al. C\>nirt>l and ()peraluig Leases .Agreements Conrail Inc. el 
iiL. Tinance Dockel No. 33388 ^Sub-No. 91) (Ciencral Oversight) 

Dear Secretarv Williams: 

I nclosed tor filing in the above-referenced proceeding are the original and 25 copies of 
NS-5. the " Second General Oversight Report Of Norfolk Southern Corporation and Norfolk 
Southern Railwax Companv ." .Mso enclosed is a 3.5-inch computer disk containing the text of 
NS-5 in WordPerfecl 5.0 lormal. 

Kindiv date-slamp the enclosed additional 5 copies of NS-5 and return lhem to our 
messenger. 

f. 

Sincerelv, 

Scott M. Zimmerman 

Enclosures 

cc: All parties of record 

will e tyi tho Socretary 

JUN OI 2m^ 
Pant tti 

Public Record 
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J, Ciary Lane 
Henry D. Light 
George A. Aspatore 
Greg E. Summy 
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Three Commercial Place 
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(757)629-2838 
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Part ii» 

Public Recor:! 

Rich? - -A. Alien 
Scon SL Zimmerman 
Z l C K E R T , SCOl TTi& 

R . \ > E N B E R C ; E R , L L P 

888 Se . enteenth Street. NW 
Suite 6*X) 
Washington. D C. 20006 
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BlTORT i HT; 
SURFACE TRANSPOR TATION BOARD 

FINANCE DCX KET No. 33388 (Suh-No. 91) 

CSX CORPORA TION ANI) CSX TRANSPOR T \ HON. INC. 
^;()Rl ()l.K SOI n i l RN c O R P O R A T I O N A N D 

N )RFOLK SCy(tTHERN R.AILWAY COMPANY 
- CON TROL AND OPTRA TlNCt LEASES ACiRLi:Ml v fS -

CONRAIL 'NC. ANI) CONSOLIDA TTD RAIL CORPORATION 

( G E N I - ; R A L C ) \ I Rsici i i i i 

SE(OND (GENERAL 0 \ LRSKiH I REPOR I OE 
NORFOLK SOI I IH KN (ORPORA FION 

AND NORFOLK SOLTHERN RAILWAY (OMPANY 

Pursuant lo Decision No. 5 in Tinance Dockel No. 33388 (Sub-No. 91) (served Tebriiarv 

2. 2001) ("Decision No. 5"). Norfolk Southern Corporaiion and Norfolk Souihern R lilway 

Companv (colleclively. "NS") hereby submil their second comprehensive report on 

implemenlalion ofthe Conrail control transaction (the 'Transaction") auihorized by the Board in 

Decision No. 89 in Finance Docket No. 33388 (sened July 23. 1998) ("Decision No. 89"). 

INTRODUCTION 

In Decision No. 8". the Board approv ed, vvith conditions, acquisition of control of 

Conrail Inc. and Consolidated Rail Corporation (collectively. "Conrail") by (a) NS and (b) CSX 

Corporaiion and CSX Transportalion. Inc. (collecli\ely. "CSX"), and the divis.on ofthe 

operation ofa portion ofthe assets of Conrail by and between NS and CSX. The Board's 

decision was affirmed in all respects on judicial review by the Uniled .ilates Court of .AppeaL for 



the Second Circuit on April 25, 2001. Erie-.\iagara Rail Steering ( ommilicc v. Surface 

Tran.sportation Board. Nos. 98-4285 el ul.. (2d C ir. filed .April 25. 2001). 

In approving the Transaction, the Board, among oiher ihings. retained general ov ersight 

oflhc Transaction for five years to permil it to assess the progress ofthe 'Tran.saclion"s 

implementation and the effecls ofthe various condilions the Board imposed. NS and CSX 

consummated the division and began the separate operation ofthose assets on June 1. 1999 

(sometimes referred io here as "Da> One " or "Spiil Dale"). 

Deeision No. 5. served February 2. 2001. completed thc first annual round of the Conrail 

general oversight proceeding. It focused on events during the first vear following Split Date. In 

the first paragraph of Decision No 5. the Board summarized its conclusions as folhnvs: 

|W)e find thai CSX and NS have substantially resolved their transitional serv ice 
problems, and that the condilions vve imposed are working as intended. No 
problems related to increased market povver haw been demonstrated. C"S.X and 
NS have made significi'tn progress in implementing various environmental 
condilions and settlement agreements, allhough negotiations to resolve various 
environmental condilions continue. 

Evenls during the second year following Split Dale (June 1. 2000-May 31. 2001) conlinue lo 

show that NS and CSX have overcome inilial service problems, lhat the conditions imposed by 

the Board are vvorking as intended and that NS and CSX are conlinuing lo coinply with those 

condilions. 

Like NS" firsi oversight report, filed on June 1. 2000 ("First Report"), this report is 

div ided into two main parts. The firsl part discusses a number of broad issues pertaining to 

implemenlation ofthe Conrai! Transaction during the second year following Split Date.' The 

' These issues relate to general mailers that the Board in ils decisions in this proceeding has 
indicated an interest in monitoring or as to which parties have expressed concern but have 
nol requesled specific conditions or rclicL 



second part consists ofa point-bv-point discussion of specific conlinuing conditions imposed on 

NS (or both Applicants) or directly affecting NS.' NS. however, will not reiterate ils 

compliance, described in its Tirst Report, with one-time conditions imposed by the Board. 

I . IMPLEMENTA I ION OVERV IEW 

A. In (•cncrul 

The two vears since Split Date have been a challenging period for NS. The combination 

of initial difficullies encountered in implementing the Conrail Transaclion, large increa.ses in fuel 

costs and the general economic slowdown have required NS to take a number of major actions to 

relurn thc companv to its long-term pattern of growth and profilubilily. These have included 

reducing its dividend lor the first time in NS" historv (bv 70 percent), cutting ils management 

work force bv nearly 25 perceni and initialing a numher of other restructuring steps. NS" lO-Q 

report lor the first quarter ot 2001 shows some ofthe positive results ofthese actions. 

Despite the..." challenges, implemenlalion ofthe Conrail Transaclion has continued lo 

proceed satisfactorily during the .second year after Split Dale. As discussed belovv. .service on the 

Conrail system operated by NS has improved steadily since our First Report a year ago. NS has 

conlinued lo make substantial capilal investmenis in the Conrail system. The high priorily NS 

has always placed on safety is refiected in its unprecedented receipt, in May 2001. ofa twelfth 

consecutive TJ I . 1 larrinian Ciold Vledal. There hav e been no complaints filed, and none are 

pending, againsi any of NS" rates. In sum. vvhile it is still ttio early to assess the full effects. NS 

believes that the e.xperience to date has begun lo show some ofthe projected benefits ofthe 

Transaction. 

Conditions that pertain solely to CSX and do not directlv affeci NS are nol addrcs.sed in this 
report. 



We are beginning to reali/e some ofthe marketing benetits ol the Iransaction, Becau.se 

of increased single line serv ice. operating efficiencies and industrial development opportunities 

created in the Transaction, we are seeing nevv or improved traffic llows. Iixamples include the 

following: 

• Establishment of new grain traffic between origins on the pre-1 ransaction NS to destinations 

on the former Conrail. in'-luding New York. Pennsylvania. New Jersey and the DeLnarva 

Peninsula. 

• Development of extended single line movements of paper between Southeastern paper mills 

and Northeastern receivers. 

• Single line routing of aulo parts from former Conrai 1-served suppliers lo plants locaied on the 

old NS has been consolidaled. 

• More than 1.000 truckloads ofa South Carolina shipper"s Iraffic going inlo the former 

Conrail territory have been converted to rail. 

• NS' pioneering Jl 1 Rail boxcar .servic; for aulo parts has been expanded lo Dayton. Ohio, a 

market NS could not serve prior to lhe Tran.saclion. 

• Approximately 3.000 nevv carloads per year of Iraffic hav e dc v eloped as a result of 

eslahli.shing a rail-barge transfer facilily at a former Conrail localion lo mov e pig iron lo a 

facility on the pre- Transaction NS. 

• Ulililies have gained the opportunity lo source coal from non-lradilional origins (e.g. 

Pittsburgh Seam coal ft)r utilities on the old NS and Cenlral Appalachian coal for utilities on 

the former Conrai'). W ith the currenl tight supply ofcoal. new origins have become 

increasinglv attractive to utilities. Numerous utilities have taken advantage ofthese iew 

sources ofcoal. 



I 
^1 • Mines on the former Conrail Deepwater to TImore line have benefited from NS investments 

in the line and single line access lo NS-served ulililies as well as our export facilily al 

Lamberts Point. 

• New single line service has reduced cvcle time for private equipment owned by several 

utilities. 

• Significanl industrial development aetiv itv has occurred, Ir. the former Comail territorv novv 

operated b> \S. new or expanded facilities include a rottling shingT- i)laiit. plastic liner plant, 

plastic bottle plant, paper dislrihution facility, ctirrugaled board plant, steel processing plant, 

expansion ot a pnnting plant and petroleum refinery, and reopening a closed steel mill and a 

sweeteners terminal. 

• NS" nevv Rutherford ̂  ard near Harrisburg. PA has increased the efficiencv of east-west 

intemiodal moves and has decreased the number of cross-tow n drayage moves in Chicago. 

• Thousands of truckloads oftraffic have been lake off of highwav s in the soulheaslern United 

States and placed onto rail as a result of a new BNSF-NS joint niarketing effort. 

The Conrail fransaction also has resulted in a marked increase in rail-lo-rail compeiition, 

as well as a significant increase in our ability to compete a gainst other modes. Our cuslomers 

have been reaping the benelils ofthis enhanced compelilion since before Day One and continue 

t ' l do so. 

I he reduced revenues resulling from increased competition, the large capital 

expenditures vve have made i . . recent v ears. the increased price of diesel fuel, the decline in the 

export coal niarket and a general softening in the economy po.se tinancial challenges. NS 

recognizes that it needs lo do more to cut cosls and increase revenues so that it can earn 

sufficient returns to allovv it to continue lo make the enormous capilal investmenis necessary to 



maintain ils system anu pros ide the serv ices required b> its cuslomers. NS has overcome the 

inilial implemenlalion ditficullies. but much remains to be done before NS can say that all the 

a'Uicipated benetits ol the Conrail I ransaction hav e been realized, 

B. ( apitui Improvement and investments In Infrastructure 

The NS Operaling Plan submilled in S I B T inance Dockel No. 33388 estimaied the need 

for ov er S500 million in conslruction and upgrade projecis relaled lo the Conrail Transaclion. 

.SVc CSX/NS-20 (Volume 3B) (NS C3peraling Plan) at 267 el seq NS began reporting the 

progress ofthese projecis as of the Control Date (vvhen NS and CSX vvere auihorized by 

Decision No. 89 to exercise control over Conrail) as part ol its operational monitoring report that 

it submits monthlv to the S I B, 

In the Tirst Report, we reported that NS had completed 35 construciion projects related to 

the Transaction and was working on 12 others. Particularlv noteworthy projects included the 

Rutherford. PA iniermodal cilitv. which began operaling in Augusi 2000. ;md the rebuilding of 

the Bison \ in Bul'falo. NY. We explained that some ofthe projects listed were in addition 

U\ or expanded v ersions of. the projects described in the Operating Plan; NS determined after 

Split Date lo undertake these added or expanded projects as a result of new traffic tlows and 

Olher experience gained. NS also decided based on post-Split Dale experience to deter 

completion of eight other projects described in the Operaling Plan. 

Since the Firsl Report. NS has compleled conslruclion of sev en of the 12 projects then in 

progress and compleled the design phase oftwo others. All oflhc projects relaling lo the 

Transaction and their status (as of April 30. 2001) ere listed in the following chart: ' 

If slalus of projecl phase is blank, work on that part ofthe project has not vel begun. 



1 
< , - Project Dept Phase 

.Mexandna !N '/onslruct track connection 1 rack Design Complete 
Estimated Completion Dale: Complete Grading Complete 

• 
Const Complete 

Signal Design Complete 
_ Const Complete 
1 Allentown - PA Traffic Control Syslem Signal Design Note 2 

Reading PA Const 

I .Angola NY I 'pgrade existing siding, construci new Track Design Complete 
siding 
1 stimated Completion D.ite: C'oin|)leIe Cirading Complete 

Const Complete 
Bî idge Design Complete 

C'tmst Complele 
Signal Design Complele 

Const Complete 
• Ashtabula OH Construct connectit>n track Track Design ('omplete 

1 Fslimated Completion Dale: Complele Const Complete 
Signal Const Complete 

• Attica IN Ivxteiid siding 4. 580 track feet Track Design Complele 

1 Estimated Completion Dale: Complele Grading Complete 
Const Complele • Signal Design Compl'.'te 

1 Const Complete 
Bivjndbrook NJ I'Xtcnd siding 15.000 track feet Track Design Note 2 • l^stimated Completion Date: Cirading 

I ndctcrmincd 
Consi • Signal Design • Const 

Bristol VA l-xtend siding 14.255 track feet Track Design Comple'.e 

1 Estimaied Completion Date: Complete Cirading Complele • Const C\)niplete 
Bridge Design Complele 

Const Complete 
Signal Design Complete 

Const Complete 
1 fkicvrus OH Conslrucl track conneciion Land Complele 

i:slimated Completion Date: Complete 1 rack Design Complele 
Cirading Complete 

I Const Complete 
Signal Design Complete 

( onst Complete 

1 Buffalo - NY Traffic control system and remove pole Signal Design Complete 

I 
line. 
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1 
. Project » Dept 'Phase 

('leveiaiul O I I 1 stiiii.iled ( 'i.mplc;ion Date: Complete ( e l i s l ('omplele 
_ Buffalo NY Rehabilitate tracks in sub-leased BPRR Track Const Complete 

1 yard 
Complete 

l:slimated Completion Date: Complete 
. Buifalo NY Construct conneciion to tif 'IR yard Track ilesign Complete 

1 ivsliniated Completion \hh- C omplete (irading Complete 
Const Complete 

Sign.il Design Compl- e 

I ( onsl Complete 
Buffalo NY Reconstruct portion of Bison Yard 1 rack Design Cotnplete 

• 
l stimated ( ompletion Date: C'ompK'tc Cirading Complete 

('onst C omplete 
Sign.il 1 )esigii Complete • Const Complete 

• Butier IN Construct track connection 1 rack Design Note 2 
I-stimated ( ompletior Date: (irading • I 'ndelermined 

Con.sl 
Signal Design 

1 C't.iist 
• Chicago IL Txpand and improve 47th St Yard Track Design Complele 

Intermodal 1 erminal Cirade/Pave Complete 

1 lislimated CDmpletit^n Dale: ( omplite 
" Cloggsville OI I Track Rehabilitation Track Design Complete 

Lstimated C ompletion Date: Complele Canst Complete 
• Cloggsville OH Construct second main Track Design Complete 

Cirading C'ompk'to 

1 Const Complete 
Bridge Design C 'omplete 

_ Consi Complete 

I Signal Design Complete 
Const Complete 

^ Columbus OI I Construct track connection Irack Design C omplete 
Lstimated C\»mpletion Date: C omplete Cirading Complete 

COnsl Complete 
m Signal Design Complele 

Const C'.tmplete 
Crockett V A Construct 9.100 foot new siding Land Complete • Ivslimaled Completion Date: C omplete Track Design Complete 

I Cirading Complete 
Const Complete • Biidge Design Complele • Const ('omplete 

I 
Signal 

8 

Design Complete 



1 
Project Dept Phase 

C Onst Complete 
^ Croxton NJ I-Apand and improve intermodal Track Design Complete 

I lerminai 
Complete 

Estimated Completion Date: Complete Cirade Complete 

1 E-Rail NJ Expand and improve ••itermodal Track Design Complete 
terminal 

Complete 

1 Cirade Pave In progress 

i:rie PA Erie Track Realign Project Track Design Complete 

• 
Estimated Ct>inpletion Date: 4Q0I Cirading In progress 

Const In progress 
Signal Design Complete 

1 
Const In progress 

Fleminglon NJ Construct 12.500 foot siding Track Design Note 2 

• 
Estimated Completion Date: Cirading 

I I 'ndelermined 
Cirading 

Const • Signal Design • Const 
Hadley Jct IN Double tracking Track Design Note 2 

• (Ft Wayne) l:stimated Completion Oaie: Cirading • Undetermined 
Cirading 

Const 
Signal Design 

Const 
1 lagerstovvn PA Construct siding Track Design Complete 

• Sec 
Design Complete • T ŝtimated Completion Date: Complele (irading Complete 

(Greencastle) 
Complete 

1 Const Complete 
Signal Design Complele 

Const Complete 
1 I lagerslow n PA Traffic Control Signal Design Complete 

• Sec 
Design Complete 

Const Complete 

I larrisburg PA Con.slruct double track Land Complete • Track Design Complete 

Grading Complete 
Const Complete 

Signal Design Complete 
Const Complete 

1 
9 



1 
Project Dept Phase 

1 larrisburg PA Construct iniermodal teiminal Track Design Complete 
^ (Rutherford) Tislimaled Completion Dale: Complete Cirade/Pave Complete 
• 1 larrisburg - PA Traffic Control Syslem and remove Signal Design Complete 

pole line 
Complete 

^ Reading PA F'stimated Completion Date: 3O01 Const In progress 
1 KD Tower - KY l Alending double track 40.120 feet Track Design Complete 

Cumberiand KY Tstimated Completion Date: Complete Cirading Complete 
m Falls 

Complete 

1 Const Complete 
Signal Design Complete 

• 
Const Complete 

• Knoxville - IN Double Slack Clearance:: Track Design Complete 
Chattanooga TN F-.slimated Completion Date: Complete Const Complete • Bridge Design Complete 

1 Niarshlleld IN I 'pgrade and extend siding 7.908 feet Land Complete 
F.stimated Completion Date: Complete Track Design Complete 

(irading Complete 
Const Complete 

Bridge Design Complete 

1 C 'onst Compiete 
Signal Design Complete 

Const Complele 
I Oak Harbor OH Construct track connection Land Complete • L.slimated Completion Date: Complete Track Design Complete 

Grading ( omplete 

I Const Compiete 
Signal Design Complete 

_ Const Compiete 
1 Pattenburg NJ Clearance-9 fJridges Bridge Design Complele 

Tstimaled Completion Dale: Complete Const Complete 
^ Pattenburg NJ Siding TAtensions Track Design Complele 

Ivslinialed C ompletion Date: Complete (irading Ctmiplete 
Const Complete 

m Signal Design Complete 
Const Complele 

Pattenburg N.' Tu'inel Clearance Bridge Design Complete • Tlslimatcd Completion Dale: Complete Const Complete 
1 Philadelphia PA Construct crossover - Zoo Track Design Note 2 

I'Stimated Completion Date: Cirading • Undetermined 

m Const 
Signal Design 

1 Const 
B Piney TIats TN Ivxtend siding -̂ 610 feci Land Complete 

Estimaied Completion Dale: Complete Track Design Complete 

i 
10 



Project l)cpt Phase 
Grading Complete 
Const Complele 

Signal Design Complete 
Const Complete 

Port Reading NJ Chemical C'oasl Clearance Projects 1 rack Design Complete 
lislimated Completion Date: Complete Const Complete 

Bridge Design Complete 
Ct>nst Complete 

Rader TN Ivxlend siding 5.189 feet Land Complete 
Estimated Completion Date: Complete Track Design Complete 

Cirading Complete 
Const C omplete 

Bridge Design Complete 
Const Complet' 

Signal Design Complete 
Const Complete 

Reading - PA Traffic Control System and remove Signal Design Note 2 
pole line 

Philadelphia PA Const 

Riverton Jct - VA Clearance projecis Bridge Design Complete 
Roanoke VA I'Stimated Completion Date: Complele Const Complete 

Sanduskv OH Construct Triple Crown Terminal Track Design Complete 
(Bellevue) {•stimated Completion Date: Complete Cirade/Pave Complete 

Building Const Complete 
' Sanduskv- OH Di^uhle Track: S 13,60 - S 26,00 Track Design Complete 

Columbus Lstimated C ompletion Date: CDmplcle Cirading Complete 
Const Complele 

Signal Design Complete 
Const Complete 

Sandusky- OH Double Track: S 78.10 - S 88.40 Land Complete 
Columbus 1 rack Design complete 

Cirading Complete 
Const Complete 

Signal Design Complete 
Const C omplete 

Sanduskv - OH Double Track: S 88.30 - S 95.60 Land Complete 
Columbus Estimaied Completion Date: ( omplete Track Design Complete 

1 
1 

Cirading Complete 
Const Complete 

1 Signal Design Complete 
Const Complete 

Sidney 
1 

IL Construct track conneciion Track Design Complete 

1 
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.Note 2: Project on hold pending evaluation of rev ised Iraffic requirements. 

A number of significant capilal projecis also were compleled by Conrail in the Shared 

Asset Areas in lhe vear 2000, 1 hey include: 

• Installation of 7.1 miles of welded rail, primarily in Oak Island Ciassificalion Yard 

and Pavonia Receiving \ ard (%].'•) million). 

• Installation t>f 37.500 lie;, for the purpose of improving yard condilions in all three 

Shared Asset Areas ($2 million). 

• Inslallalion of new vard control sysiems for Pavonia Hump Cla.ssificalion Yard 

(S8()0,000). 

• T slabli.shnient of remote control of Milwaukee Junciion Tower w ith the Mt. Laurel 

Dispatcher ($200,000). 

• Addition of tvvo new tracks at Bav line Yard in Newark. NJ ($1.1 million). 

Moreover, Conrail anticipates lhal some $20 million in capilal initiatives vvill be 

completed in 2001. 

C. Ser> ice/Operational .Monitoring 

In the T irst Report, vve re|iorted that service )n the NS syslem had steadilv improved 

since October 1999 as refiected bv three importanl measures of service - average train spe-d. 

lotal cars on line, and average dwell time. ' .And. as noled earlier, the Board found in Decisicn 

No. 5 that "CSX and N'S hav e substantially resolved their transitional operational and serv ice 

We also noted lhal service and operational issues are not encompassed wilhin ihc general 
oversight proceeding (scr Decision No. 89. slip op at l6l i but have been closelv moniU)red 
by the Board as a result ofthe operational monitoring condilions the Board imposed in 
Decision No. 89. the periodic reporting requiremems strt torth at pages 162-165 of that 
decision and the close and frequent communicalions the Board's sti'ff maintains with 
Applicants on operational and service issues. 

13 



problems and . . . are in the process ot succcssfullv integrating from an operational perspective 

their respectiv e portions of Conrail."" Decision No. 5. slip op. at 10-11. Since the Firsl Report, 

each ofthe same ihree measures of service — average train speed, lolal cars on line, and average 

dwell time — has remained wilhin an acceptable range. Because these measures are geared lo 

fiuiditv. it is not surprising that the metrics are in an acceptable range given the lluidity ofthe NS 

system. 

I). Labor 

In the First Report, we reponed that, prior to Split Date. Applicants had entered into 18 

implementing agreements vvilh all ofthe labor organizations representing their hourly 

employees, in compliance vvith lhe Sew York Dock conditions imposed in Decision No. 89, We 

also advised lhat. in compliance with Ordering Paragraph 27 of Decision No. 89. an NS Labor 

Management Task Torcc had met with labor organizations that had responded to NS" inv itation 

lo meet for the purpose of "promoting labor-management dialogue concerning implementation 

and safety issues."" 

No labor organizaiion filed commenis in the first annual ov ersight proceeding. There 

have been a few disputes regarding labor protective conditions lhal have been arbitrated. In 

addilion, numerous employees received displacement allowances and many claims have not yet 

been re.solved. One organization, the Brotherhood of Maintenance of Way Employes 

('•BMWF.""). petitioned the Board to overturn one ofthe arbitralion decisions (by William 

E.Fredenberger. Jr.) establishing one oflhc implementing agreemenis (which the parlies 

subsequently incorporated into a voluntary agreement) on the ground oflhc arbitrator's 

conviction for unrelated offenses. 1 he Board denied lhal pelilion by decision served January 26, 

2001. and the union is .seeking judicial review. 
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Also, a group of unions and the C ommonwealth itf Pennsv Iv ania filed a petilion w ith the 

Boaid on March 28, 2001 protesting NS" announced decision lo close the HoUidaysburg, P.A car 

repair shops on or about September 1, 2001. I he petition claims that the closure will breach 

representations NS made in the control proceeding and asks the Board to order NS to conlinue 

operaling the shops and lo spend an additional $4 million on the sh tps. On May 21. 2001. the 

Board issued an order directing NS to submil by June I 1. 2001 a pleading showing "why the 

Board should not order NS lo cancel ils proposed shut-down of its HoUidaysburg Car Shops. " 

On Consolidated Rail Corporation ("Conrail""). there have been few disputes regarding 

labor proiective cond lions. A total of 493 employees have been certified as enlilled lo New York 

Duck displacement allowances, wilh approximatelv 148 displacement allowances being paid 

each month. Claims for displacement allowances have been submiited under the Vcu York Dock 

protective conditions on behall'of emplovees represented bv several labor organizations. 

Discussions ofthese claims are ongoing. Tvvo organizations, the BMWT; and TWU. have 

requested arbitralion. but U) date the parties are still in discussion over these claims. 

E. Relationship with Shortlines 

NS is continuing lo work w ith ils shortline connections in a spirit of cooperalion. NS 

believes that its relations vvith shortlines are good, and there have been few disputes. NS" 

compliance with specific conditions imposed with respect lo particular shortlines will be 

discussed in Part I I . 

F. Relations w ith Amtrak and Other Passenger Authorities 

Tour pas.senger operations operate over Conrail lines lhat NS now operates: Metro-North 

Commuter Railroad Company ("Metro-North" ). Nevv Jersey Departmeni of Transporlalion/lMew 

Jersey Transit Corporation ("NJT""). Southea.stem Pennsv Ivania Transportation Aulhorily 

("SEPTA"") and Amtrak. NS has agreements wilh all ofthese passenger interests. 
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NS has conlinued to have good vvorking relatii tns with the passenuer authorities, and no 

major problems have arisen in the second y ear after Split Dale. 

I he only passenger railroad lhal filed comments regarding concerns about NS in the first 

ar.iual oversight round was Metro-North, which questioned the assignability to NS and CSX of 

Conraii s righis under a 1983 coniract between C onrail and Metro-North. Metro-North asked the 

Board in anv ev ent to modify lhat coniract. vvhich extends unlil at least December 31. 2002. and 

also asked the Board lo order NS to convev the Port Jerv is-Suffern line to Metro-North. In 

Decision fJo. 5. the Board reaffirmed lhal Decision No, 89 had resulted in the assignment ofall 

ConraiFs contractual and operaling righis to NS and C S.X. refused to modify the Conrail/Meiro-

North contract, and declined again to order conveyance ot'the I'ort Jerv is-Suffern line. Decision 

No. 5 at 20-21, I he Board also expressed ils anticipation lhal Metro-North vvould agree to pay 

almost $500,000 in then-outstanding trackage and maintenance fees to NS required by the 

contract, which Metro-North had declined to pay, and encouraged NS and Metro-North lo 

negotiate "a long-term contract that provides for conlinued commuter serv ice in this region."" Id. 

Metro-North has paid NS the amouni due under the contract, and NS and M jtro-Norlh 

have had discussions regarding a long-term contract to rcpiace the existing contract, but no 

agreement has yet been reached. 

(>. Safety Implementation 

In its Tirst Report. NS de.scribed in detail the .steps il had undertaken, in compliance vvith 

Environmental Condilions 49(A) and 49(B). lo carry ou the Safely Integration Plans ("SIPS") 

submilled to the Board in December 1997 and the Memorandum of Understanding between the 

Board and the l ederal Railroad Administration ("FRA" ) dated May 19. 1998. A l lhal lime. NS 

reported that as of its most recent safety integration meeling vvith FR.A on .April 5. 2000. NS had 
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satisfactorily completed all bul six ot the 65 safeiv implementation items that it had originally 

identified. 

As the Board noted in Decision No. 5 al I I . the Deparlment ot I ransportation ("DO T ") 

filed comments in the firsl annual oversight proceeding thai described NS" and C SX s overall 

safety record since Spiil Dale as "excellent."" 

Since the filing ofthe Firsl Report, the TR.A and NS conducted fttrmal Safety Integration 

Plan Accountabilitv ("SlPA" ) meetings in June and Seplember of 2000. and a "linal " meeling or 

February 7. 2001. Although the IRA reserv es the right lo reopen the SlPA process during the 

oversight period, it concluded that a comparison ot NS" .safety record before and after Split Dale 

warranted termination ot the S1P.\ process. In particular, the T R.A delermined that the 

I T Hazmat issues lhal were deemed lo be a significant problem immediately after June 1. 1999 

had been resolved. In addition, all ofthe items in the NS" SIP.A worksheet vvere either 

completed or represented on-going aclivilies. such as a pilot project for testing Positive Train 

Control, that no longer required constant T R.A oversight. 

The careful implementation of NS sysiems and safely inilialives on the new Northern 

Region was di.scussed in iT : f irst Report al 22-23. That work continues. NS has remained the 

safest Class 1 railroad (as renected b> the receipi of NS" twelfth consecutive I I I . Harriman Ciold 

Medal) duv. in part. U) its constant efforts io remind employees that "all injuries can be 

prevented."" Recem examples of these efforts include ihc follow ing: 

• Over 14.000 train and engine service employees, dispatchers and lield personnel over 

the entire svsiem participated in eight hour safety workshops during the 4"" Ouarter 

2000. fraining classes were co-conducled by cratt anu managemeni employees. 
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Modules included Crew Resouice Management ("CRM") and ••SOFA" (Switching 

Operaiions Falalilv .Analysis) training.' 

• Safely training workshops for mechanical and engineering department employees 

carried over into the V' Ouarter. 2001 throughout the NS syslem. 

• Torm NS-L "Rules tor I quipment Oper.ition and I landling" vvas implemented on 

December 1. 2000. replacing fornier Conrail LC-99, 

• NS has adopted ihroughout the NS system the tormer C onrail rule ol'"3-Step 

Protection"" for the ricvention of mov.Miient of equipment vvithout an engineer. 

• NS implemenled its uilomaled dispatcher bulletin sv stem on lhe Northern Regiim. 

replacing '.he fornier bullelin order system in OcUtber. 2000. 

• Critical Incident Response I raining is ongoing on Northem Region divisior s. 

• I Engineering . Transportation and Mechanical Departments continue to receive 

monthly distributions of safety training videos, posters and safely statistical 

informaiion for use in empiov ee contacts, and posting on safely bulletin boards. 

II. Impact on Chicago Switching District. 

As reported in the First Report. Chicago continues to vvork well from an operational 

perspective. The Conrail Transaclion has had no material adverse effecl on Chicago operaiions 

or on the slalus of II IB as a neutral switch operator. No complaints about then-current Chicago 

operaiions or about IHB were raised in the firsl annual oversight round. 

' NS was a leader in adoption of ajoint (labor management TRA) rail industrv campaign to 
prevent fatalities during switching operations, commonlv refeired to as "SOFA."" 
Labor/management initiatives included the distribution of u formal SOF A Declaration, a 
"lifesaver"" video and the SOT A training referenced above. 
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I . Effects of the Transaction on .lurisdictionai Thresholds and 
Revenue Adequacy. 

Decision No. 89 discussed at length the arguments ol some parties lhal N'S and CS.X had 

paid an excessive price for the Conrail stock (what those parties lermed an "acquisition 

premium") and the requests ofthese parties for conditions that would have prohibited Applicants 

from using their cosls of acquiring the Conrail slock in calculating jurisdictional thresholds under 

49 L.S.C. I0707(d)( 11(/\) or in calciilating revenue adequacy. The conditions these parties 

requesled vvould have required instead the use of predecessor He . C onraiLs) historic hook value 

for those puiposes. I he Board rejected their arguments and declined to impose the requested 

condilions. but said it vvould continue to assess in the oversight proceedings the effect ofthe 

Transaclion on the jurLsdiclional ihreshold applicable lo rate reasonableness cases and on the 

Board's rev enue adequacy determination 

In ils decision affirming Decision No 89. the .Second Circuit squarel> upheld the Board"s 

analysis ofthis issue. The court noted lhat the Board's use of acquisition cosls to value rail 

assets is consistent vvith Generally .Accepted Accounting Principles ("GAAP" ) and was upheld in 

As.socialion of American Railroads v I( ' ( ' . 978 T ,2d 737 (D.C. Cir, 1992), The court slated: 

We agree vvith the STB's view that Federal I'ower ( ommission v. Hope Nalural Cias 
Co, 320 U'.S. 591 (1944). is inapplicable here. . . . | I Jhe S IB determined that the 
railroad industry is not a heavily regulated industry and that '(gjiven lhat very lew rail 
shippers arc captive shippers who.se rales ever require regulatory intervention, paying UH) 
much for pioperty in hopes of extracting increased rents would be a self-defeating 
strategy in the rail in'lustry."" This conclusion is rca.stmablc and entitled to deference. 

Erie-Niagara, slip op at 13. 

In the l irsl Report. NS described in detail the aciual methods of accounting, required by 

(iAAP. thai it was employing with respect lo the costs and carrying values related lo the lines 

operated by NS in the Conrail I lansaction. NS continues lo employ those methods. 
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In Decision No. 5. iT.e Board, after noting that only one commenter had raised any issue 

as lo the matter.'' concluded that there is "no evidence on this record that the acquisition 

premiuni" or anv aspeci of purchase accounting rules plaved anv role in pricing decisions made 

by NS or CSX.'" Decision No. 5 at I S It observed that rate changes put inlo effecl by those 

carriers appeared lo rcllecl currenl market conditions, including the recenl significanl rises in 

diesel fuel costs, and had nothing to do wit.i the purchase price of Conrail hi The Board also 

poinled out that a calculalion oflhc 180%-of-vari .ible cosl jurisdictional threshold under the 

I niform Rail Costing System ( "1 RCS"") depends on movement-specific data, rather than on 

overall .system calculalions.' No shipper had introduced evidence on the record .showing how the 

calculation ofthis threshold under I 'RCS had been affected vvith respect to any movement of 

significance to the shipper. Id at 18. n. 35. I he Board noted there was currentlv no aclive rate 

case belore the Board in which the jurisdictional threshold for any CSX or NS movement is 

implicated. Id at 18-19. 

The circuinstances found bv the Board remain the same as far as NS is concerned. NS is 

currently not subjeci lo any rate case involving movements pertinent to the C onrail Transaclion. 

NS understands lhal the Board will conlinue to monitor this issue, but NS believes that the 

That issue was raised by the Ohio Rail Development Conimission. csscniially in passing, 
wilhoul detail. 

•Although the determination of "rev enue adequacy" is a system-wide concept, thc T irst 
Report explained (NS-1 at 29-30) that no purchase accounting adjuslmenls lo the value of 
NS" assels in ils accounts and Form R-l were called for with respect lo the former Conrail 
rouies operated by NS. which continue to be owned by Conrail and ils subsidiary. PRR. 
Moreover, for purpose of calculating NS" net investment basis, the value oflhc property 
lea.sed bv NS is included in NS" Scliedule 250 at the lessor s (C onrail in thi ise) historic 
nel book value (historic book value less accumulated depreciation.) .As note .n the Firsl 
Report, this results in a lower net inv estment base, and thus a higher degree of revenue 
adequacy, than vvould be the case if those assets had been acquiied bv NS and written up in 
value lo refiect their acquisition cosl. 
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Board"s Decision No, 89 finding is correct: The application of Ci.A.AP to NS" accounts in 

conneciion vvith lhe Conrail Iransaclion vvill not have a material effect upon the statutory 

threshold tor rate fcgulalion or on the delerminalion of revenue adequacy. 

.1. Buffalo-Area Infrastructure 

In its decision served February 2. 2001 in the Buffalo Area Infraslruclure Proceeding. 

Finance Dockel No. 33388 (Sub-No. 93). the Board found lhal N'S and CSX "have invested 

substantial amounis on infra.slructure lo improv e rail serv ice in the immediaie Buffalo area and in 

the rail network connected to it. CS.X and NS have also worked closely with local groups and 

business inteiests to ideniify additional projecis involving upgrades in capital improvements and 

lo lake appropriate aciions. We commend C SX and NS for their cooperative actions in this 

regard and urge them to continue those efforts in the fulure." Decision al 5. 

In that decision, the Board discontinued th.it proceeding as a separate proceeding, but 

said il would conlinue U) monitor Applicants" actions tor improving rail serv ice in the Buffalo 

area and directed them to continue "to prov ide upd.ites on the Buffalo area inlrastrucUire. as well 

as related cooperative aciions with olher entities in the Buffalo area, as part of their respective 

annual progress reporls U) be tiled in the C onrail Cieneral Oversight proceeding. " Decision at 6. 

NS cvmlinues lo have ongoing discussions with C anadian Nalior lilvvay Company 

("CN "). Soulh Buttalo Railway Company ("SM "). and Canadian Pacific Aay Companv 

("CP""), as well as a variety of New York stale and local interests, concerning operaiions and 

infraslruclute. and although many ofthese discussions do nol specifically address thc matters 

covered by the Buffal(» Area Infrastructure proceeding, the discussions address matiers of 

system-wide, as well as local, operational inleresi. NS continues lo wcrk. in a variety of ways 

and fomms. lo achieve New York State property tax reform as well as public funding for the 

efforts described by NS in the joint CSX/NS report submilled in lhat proceeding. 

21 



II. REVIEW OE O l HER SPEC lEIC CONDITIONS IMPOSED BY 
FHE BOARI) 

We address below NS" compliance with specific ongoing condilions imposed in Decision 

No. 89." 

A. Adherence to the NI I L Agreement, as Modified. 

I he Board ordered Applicants lo adhere to all o! the terms ofthe NITL settlement 

agreement, subject tr the modifications ordered by the Board in Decision No. 89, Decision No. 

89. Ordering Paragraph 20. NS continues to be in compliance vvith all ofthe ternis ofthe N i l I 

agreemenl as modified bv ihc Board: the major continuing elements ofthe agreement, as 

modified, arc described and discussed below: 

(a) ( onrail Transaclion C 'ouncil. Pursuant to the M I L agreement. CSX and NS 

created the Conrail 1 ransaction Council. The «.'ouncirs member: hip includes, in addition to the 

.Applicants and NTTL. many olher organizations representing affecied rail users, including t'. 

American Chemistrv Council (fonnerlv C'.M.A; the Si,eiel> ofthe Plastics Industrv. Inc. the 

Intermodal Associalion of North America, the .American Iron and Sleel Inslilule. lhe 

Transportatitin Intermediaries .Association, the National Cirain and Teed Associalion. Ivdison 

Electric Institute, the American Forest and Paper Products Associalion. the Institute of Scrap 

Recvcling Industries, the .Ame'ican Autoirobile Mainilactures .Association, and The Tertilizer 

Institute. 

Ill »h<; First Report. NS advised that it had complied vvith a number of one-time conditions 
imposed by Decision No. 89; specificallv: 

1. Notifications to the Board (Ordering paragraphs 2. 3 and 4). 
2. C ontract tennination or substitut on options (Ordering Paragraph 10). 
3. Discussion with the Port of Wilminglon (Ordering Paragraph 25). 
4. Transfer of Buffalo Creek irackage righis (Ordering Paragraph 34). 
5. Transfer of Keensburg-Carol trackage righis (Ordering Paragraph 42). 



Between its inception in earlv I99S and the end of 2000. the Council met more than 25 

times. I he matters discussed included the carriers" metrics and every major implemenlation 

activity, as well as manv relativelv minor ones. NS slntnglv believes that the Council and its 

meetings grealiy assisted NS and CSX in implemenling the I ransaclion. 

At the Council s most recent meeting, on December 5. 2000. members ot the Council 

(not including the Applicants) proposed that its regular monthly meelings be discontinued and 

that further meetings be convened onl> as needed to deal with specific subjects, I he propo.sal 

was adopted without objection. The Council still exists, but has not had occasion to meet since 

ils meeling in Deceniber. 

(b) hiierliiie service 1 he NTTL agreemenl provides that, with re- peel to Conrail 

cu.slomers on routes over which at least 50 cars were shipped in single-line Conrail service in the 

v ear prior to the Control Dale, and vvhere serv ice would become joinl-line CSX-NS service after 

the Split Date, on request of the cusiomer. NS and CSX vvill. lor three years, maintain the 

Conrail rate subject to RCAT-I) adjustment, and "work vvith that shipper to prov ide fair and 

reasonable joinl-line serv ice. " Disagreements ov er routing or inlerchange poinls may be 

submitted to binding arbitration. NS continues to be in compliance with this provision. No 

shipper has requesled arbilration of routing or inlerchange poinl issues. ' 

" In the first annual oversight round. ISCi Resources. Inc. described service difficulties 
following Split Date and the rerouting of its traffic lo an allernate. multi-carrier niovement; 
lhat rerouting was facilitated b> NS" grant ofa temporary waiver of NS" contractual blocking 
provision pertaining lo Reading Blue .Mountain & Northern Railroad (RBMN). permitting 
RBMN to participate in the alternate movement. In Decision N'o. 5 in this proceeding the 
Board declined to award ISCi an open-ended extension of that w aiv er, w hich is novv .set to 
expire on June 30. 2001 The Board said, however, that it expected NS lo "extend the waiver 
oflhc RBMN blocking provision i f i l conlinues lo bc unable lo provide satisfactory service 
itself "• Decision No. 5 al 24. NS is in aclive discussions with the parties about this malter. 
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The Board in Decision No, 89 expanded this provision lo cover situations in which a 

Class III carrier could provide through .service connecting solely vvith Conrail pre-Transaction, 

but post- Tran.saction must prov ide a three-carrier connectmg serv ice with both C SX and N'S. To 

date, such proleclion has nol been requested. 

(c) (/aleways. The NI TL agreeinent provides that "NS and CSX anticipate that 

all major interchanges with olher carriers vvill remain open as long as lhev are economically 

efficient."" NS conlinues lo comply with this condition. 

(d) Facililies wilhin Shared Asseis Areas The NITL agreemenl provides that 

during the lerm of ihe Shared Assels Areas Operating Agreements. an> new or exisling facilily 

within the three SAAs (olher than an "Operator Facility"") shall be open to bolh CSX and NS to 

the extent and as provided in those Agreements, and construes those Agreements as generally 

providing that both CSX and NS shall have access to existing and new customer-owned fxi l i l ies 

in the S.A.As. that both CSX and N'S mav invest in joinl facilities in the SAAs in order lo gain 

access to such lacilities. and that either NS or CSX may stilelv develop facilities that it will own 

or control and exclusively access. The Board in Decision No. 89 emphasized thai during the 

lerm oi'the Shared Assets Area Operating .Agreements, all existing and new custoiiier-ovvned 

facilities within the SAAs may bc served by both CSX and NS. Decision No. 89. slip op. at 58, 

NS conlinues to comply vvith this condition. 

(e) Board oversight and reporting The NI TL agreemenl sought STB oversight 

for three years; the Board expanded its oversight lo five vears I he agreement also provided for 

quarteriy reporting by NS and CSX and development by CSX. NS and the Conrail Transaction 

Council of objective, measurable standards to be used in the quarterly reports. 
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As reported in the T irst Report. NS. CSX. and the Conrail I ransaction Council developed 

the following performance metrics lo monitor performance: cars on line by owner and by type; 

average train speed by iraffic mix; average lerminai dwell time at specific terminals; and average 

days on line for empty and loaded cars. In addition to these mea.sures. the Associalion of 

American Railroads requesled lhal NS and CSX report bill olTading timeliness, l o enable the 

public to better monitor service. NS and CSX report all of these metrics on a weekly basis, raiher 

than a quar!erl) basis. Updated metrics conlinue Ut be posted on each r. ilroad s website as well 

as the A.AR's website every Wednesday. 

(f) RcL iprocal sw itching 1 he NTTL agreemenl prov ides lhal NS or ( SX. as the 

case mav be. will keep open fo reciprocal switching for ten vears anv point at which Coii.-lil 

provided reciprocal switching and also that for five years, reciprocal switching charges belween 

NS and ( S.X at those points will not exceed $250 per car. subject to annual RC'AT-I i adjustment. 

Further, al all olher poinls and/or w ith all other carriers, switching rales are lo be limited lo 

existing rates plus RC.AT-L' adjustinent or a negotiated a'nount not to exceed (he existing rate 

plus RCAF-U adjustment. 

The Board expanded these provisions in Decision .No. 89 to require, where feasible, 

prcserv alion of swiiching agreemenis in bolh directions - NS and CSX ov er Conrail and Conrail 

over NS and CSX ^ under the same terms provided in the N I I L agreemenl. The Board also 

mandated preservation of switching arrangements and rale accommodations in cases in which 

shortline railroads paid switching charges lo Conrail pre- Transaclion. Decision No. 89. slip op. 

at 57. NS continues to comply with this provision ofthe NITL agreement, as expanded by the 

Board. 
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B. Adherence To Other Settlement .Agreements. 

The Board specifically required N S and CSX lo adhere to the terms of settlement 

agreemenis entered into with Amtrak. the Souihern Tier West Regional Planning and 

Development Board, the Uniled Transportation Union, the Tmpire State Passengers Association, 

and the Cily of Indianapolis. Decision No. 89. Ordering Paragraph 21. NS is not a party to the 

latter two agreemenis. 

The parties to thc settlement vvilh the Southern Tier West Regional Planning and 

Development Board have complied with that agreement by making the underlying real estate 

transfer contemplated bv that agreemenl. Subsequent to that transfer, the line was subleased to 

the Western New York <fc Pennsvivania Railroad. See SfB Finance Docket No. 34017. Weslern 

Sew York I'enn.sylvania Railroad. LI.C' - I.ease and Operalion F.xemplion — Norfolk Souihern 

Railway C Ompany and Feniisylvania Lines LLC , decisi;;,i served .April 30. 2001. 

NS conlinues lo comply with the terms of its setllemenl agreements with Amtrak and 

UTU as well. 

C. Intermodal truck traffic monitoring. 

The Board required applicants lo monitor the origins, deslinalions and routings for truck 

traffic at their intermodal lerminais in Northern New Jersey and Massachusetts so as to permit 

the Board l< • detennine vvhether the I ransaction has led lo substantially increa.sed traffic over the 

Cieorge Washington Bridge, and to report their findings quarteriy. Decision No. 89. Ordering 

Paragraph 22. NS has submitted .seven reports including dala surveyed from ils intermodal 

terminal n Croxton. NJ covering the period from January 1. 1999 ihrough March 31. 2001. and 

26 



is conlinuing to monitor truck traffic at Croxton.'" NS expects lo file in early Julv its report tbr 

the months of April. May and June. 2001 

D. Indianapolis Power «& Light. 

I he Board required applicants to allow IP&L to choose betvveen service to ils Stout plant 

provided directly by NS or via swiiching by the Indiana Rail Road Conipany ("INRD" ). lo allo.v 

crealion ofan inlerchange at MP 6.0 on the Petersburg Subdivision of Indiana Southern Railroad 

("ISRR"") for traffic moving to or from the Stout or Perrv K plants, and to provide condilional 

rights for either NS or ISRR to serve anv build-out to the Indianapolis Belt Line. Decision No. 

89. Ordering Paragraph 23. 

To implement tliis condition. NS and INRD entered into a trackage righis agreement that 

will permil NS to serve the Stout plant directly via trackage rights. Also, in response to IP&I."s 

concerns that ,\1P 6.0 would not be an efficient interchange point. NS. CSX and ISRR agreed to 

pcrmii NS and ISRR to inlerchange al Crawford Yard in Indianapolis. In addition. NS. CSX and 

INRD have agreed lhat N'S may. in lieu ol serving the Stout plant directly via trackage righis. 

serve the plant using switching services on lerms thai the parties have agreed lo. 

To dale, il conlinues to be the case lhat NS has not uiovcd coal to the Stout plant. NS 

understands that the parenl company of IP&L. IP ALCO linterprises. Inc.. recently merged with a 

subsidiary oflhc AES Corporaiion. AIiS IP&L and N'S have discus,sed NS service lo IP&L. and 

NS expects lhat that dialogue vvill conlinue. NS understands, however, that a large portion of 

Slout"s coal continues tt move under a contract wiih INRD. 

"' Because of dala collection problems, reports were not filed for the lasl two quarters of 2000. 
The Board granted NS" reque. • for a waiver ofthe requirements for those quarters. NS also 
has been serving copies of ils quarteriv filings upon a representative ol the Nevv York Slate 
Economic Developmeni Commission. 
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E. CSX access to the .Monongaheia. 

The Board directed lhal the Applicants adhere lo their representation that allhough NS 

will have operational control of ConraiFs MCiA lines. CSX will have equal access lo all currenl 

and fulure facililies locaied on or accessed from those lines. Decision No 89. Ordering 

Paragraph 26. As reported in the first Report, commercial access to lhe Monongahela and 

operation on the Monongahela is cov ered bv the Monongahela Usage Agreement and an 

operaling plan and accounting plan vvhich provide assurance of commercial access lo CS.X on a 

fair and equal basis. Planning for the scheduling of train pickups conlinues lo occur vveekly and 

monthlv. and is coordinated dailv through lrei|uent communication 

F. .Non<-\pansi(m of paper barriers. 

Decision No. 89 pn.vidcd lhat. wilh respeci lo any shorti ine that operates ov er lines 

formeriy operated over bv CSX. NS. or Conrail (or anv of their predecessors), and that, in 

conneciion with such operaiions. is subject to a "blocking"" provision. CSX and NS. as 

appropriale. must enter into an arrangemeni that has the effect of piov iding that the reach of such 

blocking provision is not expanded as a result ofthe CSX,/NS/CR Transaction. Decision No. 89. 

Ordering Paragraph 39. To dale, no shortline has requested lhal NS cnler into any fonnal 

agreement memorializing this provision. 

i i . Ann ,\rbor Railroad's coniract with ( hrysier. 

Decision No. 89 prov ides that CSX and NS must take no action that would undermine or 

inierfere wilh lhe ability ofllie Ann Arbor Railroad "lo provide quality interline service " under 

its new contraci with C lirvsler. Decision No 89. Ordering Paragraph 40 NS continues to 

comply with this condiiion. and Ann Arbor Railroad has nol raised with NS anv complaints or 

concerns in this regard. 
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IL Wyandot Dolomite and National Lime and Stone ("NL&S"). 

Decision No. 89. m Ordering Paragraph 43. imposed certain condilions lo mitigate the 

effects oflhc Transaction of two shippers of aggregates in Ohio. Wyandol Dolomite and 

National Lime and Slone ("NL&S" ). which vvould be receiving joinl-line service on shipments 

that Conrail handled in single-line service belore the I ransaction. Specifically, the Board 

required NS and C S .X to make arrangements to permit one of them to provide single-line service 

for niovements tendered in umt trains ol 40 or more cars for five years NS and CSX have been 

complving with this condition. 

NL&S and Wyandot petitioned lor judicial review of Decision N'o. 89. contending that 

the condition imposed bv the Board pnnided them insufficient relief, I he Second Circuit in 

Erie-Niagara rejecled their conlenlion. staling: "1 he S I B s decision lo deny more extensive 

remedies at this lime was not an .ihusc of discretion."" Erie-Siagaru slip op at 26. 

I . NS access to .loseph Sniith & Sons (".IS&S"). 

Pursuanl to Decision No. 89. (Jrdering Paragraph 44. NS .shall have access U) anv new 

line constructed by JS&S or NS. or by any enlily olher than CSX. between the JS&S facility at 

Capilal Heights. .Maryland, and any line over vvhich N'S has irackage rights. Il conlinues to be 

NS' understanding that, to dale, no build-oul from the JS&S facility has been constmcled. 

.1. W heeling & Lake F.rie iiailway Co. 

In Decision N'o 89. the Board required Applicants lo: (a) grant W & L T : access to Toledo, 

with conneclions to the Ann Arbor Railroad and olher railroads al Toledo, (b) exiend W&l.T s 

Tease al. and trackage rights access to. NS' Huron Dock on Lake Trie, and (c) grant W&l.F] 

overhead haulage or trackage righis lo l ima. OH. vvith a conneclio'i lo Indiana & Ohio Railway 
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Company at Lima." The Board subsequentlv eiarilied these conditions, .See Decision No. 107 

in Finance Docket No. 33388 (served December 9. 1998), 

In lhe first year ofthis general oversight pntceeding. both NS and W&l T reported that, 

allhough lhey had been negolialing the lerms ofthe Huron Dock lea.se and W&Lli's access to 

Toledo, the parties had nol yel reached agreemenl. Both agreed that the parties were continuing 

lo negoliale and did nol yel deem il necessary to relurn lo the S FB for guidance. 

NS has exercised the authoritv granted lo it as part ofthe Board"s approval ol the 

Transaclion to discontinue operations over the Maumee River Bridge, whicli W &I.T; uses to 

reach Lang Yard (and CN) and Ann Arbor. See Decision No. 89 at 181 (Ordering Paragraph No. 

71), .At this time. NS continues lo provide the bridge tender for W&I,T;"S use ofthe bridge. 

Further. NS conlinues to provide W&Lli access belween Bellevue and loledo. albeit under the 

tenns ofa temporarv "detour"" agreement pending final resolution ofcertain trackage rights 

issues 1 huon Dock is no longer an active dock tor W &LF;. and NS has offered to relieve 

W & L F ; of any continued obligation under a renewed lease (even as thc ultimate term of that 

renewal has yel to be delermined). I he parties continue to work with each olher and discuss 

matters in good tailh. and NS does not vei see the need to call upon the Hoard to resolve any 

issues. 

" The Board went on to pntvide: "' urther. applicants and W&LI must attempt to n'jgotiale an 
agreemenl concerning mutuallv beiicil; iai arrangements, including allowing W &LT. to 
provide service to aggregates shippers or to serve shippers along CSX"s line betvveen 
Benwood and Brooklyn Junction. W V. and inform us of any such arrangements reached,"" 
Decision No. 89. Ordering Paragraph 6.<, .\s compliance wilh this condiiion is solely wilhin 
the province of C SX. NS will nol comment on il further. 
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k . Environmentai ( onditions 

In thc June 1. 2000 I irsl (ieneral ()v ersight Report. NS summarized the status of its 

compliance with the environmental conditions ("Environmental Conditions") described in 

Appendix C) of Decision No, 89 In Decision No. 5. the Board found: "The pleadings submiited 

in the firsl annual round ofthe Conrail general oversight proceeding (including the quartei lv 

environmental slalus reptirts) establish that CSX and NS are making gixxi faith effons to comply 

with the extensive environmental mitigating condilions vve imposed when we approved the 

C'ttnrail tninsaction."" Decision No, 5 al 28, 

In this Second Repori. NS updates the f irst Report to describe the further compliance 

achieved in the last vear vvith respect to those Tnvironmental Conuitions diat were noi complete 

as of .Mav 31. 2000. Where NS noled in the f irst Report lhal i l had completed iniplemenlativ>n of 

a given 1 nv ironmental Condition, no additional reference is made to tiiat FJIV ironmental 

Condition in this Second Repori. 

I hroughout the oversight period. NS has provided inonthl> reports to the Board"s Section 

of Isnvironmenlal Analysis (SEA) documenling the slalus of NS" compliance with the various 

Environmental Condilions. In addition, beginning in October 2000. NS has prepared quarteriv 

communily oulreach reports on the status of consultations between Norfolk Southem and certain 

cominunilies in Ohio. Indiana and New ^'ork. as well as with thc C)hio Rail Development 

Commission. 

Fhe third quarterly community outreach report is being submitted to the Bo.ird today, 

and. as in the past, copies ofeach community-specific outreach report arc also K'ing provided to 

the respeclive community, fhe oulreach reports are intended primarily to keep ihc Board and the 

communities apprised as lo the slalus and resolution of environmental and s.ifety issues of liKal 

concern (many not Conrail I ransaclion-rclatcd or otherwise not subject to thc Board's 
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jurisdiction) that have been or will be addressed by NS with the communities. I quarteriv 

outreach reports provide summary descriptions ofthese consultations lo inform the Board ofthe 

breadth oi'issues addressed bv NS and the communities ihrough ongoing consultations. 

Among the aciions implemented by NS since the First Report in furtherance ofthe 

environmental condilions eslablished by the Board under Decision No. 89 are the completion of 

the Cloggsville and Vcnnilion Conneclions in Ohio and the rerouting of train iraffic to take 

advantage oflho.se new conneclions. coniplelion ol at-grade crossing safely improvcmenis 

pursuant to 1 nvironmental Condition 8(.A) or Negotiated Agreemenis with communities subject 

to linvironmenlal Condition 51 and conslruction ofa new NS mainline in Lafayette. Indiana lo 

remove rail traffic fn>m a busv downtown area. 

In Decision No. 5 in this proceeding, the Board indicaied lhat N'S should in ils next 

quarteriv communitv outreach status report address the train traffic issi.e raised in a November 

13. 2000 letter from the City of Olmsted Falls. Ohio. NS prov ided the C ilv vvilh information on 

the volume of NS" rail traffic through Olmsted Tails in a lelter dated December 21. 2000. The 

informaiion indicated the absence ofa significanl overall change in the levels in pre- and post-

I ransaction n i l traffic in Olmsted Tails, W hile relativelv brief train count snapshots are of 

course of only limiled value in assessing iraffic lev els because of fiuctuations in shipper 

demands, seasonal impacis. necessary operational adjustments and other ci.mmon variables lhal 

require a longer view , we nev ertheless nole that, since the beginning of 2001. rail traffic lhn)ugh 

Olmsted Falls has averaged approximalel} live trains per day less than the figure appearing in 

NS* 1997 operaling plan. 



1. Environmental C tmdition 4(1)) (Safety: Hazardous Materiais I ransport) 

NS certified compliance wiih linvironmenlal Condiiion 4(D) tor all NS rail line 

segmenls subjeci to linv ironmental C ondition 4(D) by letter to Secrelarv Williams dated 

Augusi 18. 2000. 

2. Environmental Condition 8(A) (Safety: Highway/Rail At-CJrade C rossings) 

To date. NS has submilled eleven quarterly reports to Secretary W illiams 

summarizing the completion slalus ofthe upgraded improvements lo the NS al-grade 

crossings subjccl lo Environmental Condition 8(A). I he most recenl quarterly report vvas 

submitted May 1 1. 2001. 

NS certified completion ofthe following al-grade cro.ssing .safely upgrades 

specified in Lnvironmental Condition 8(A) hv letter to Secretary W illiams dated August 

18. 2000: 

• I R 145. Ive.sdale. Illinois (I RA 4799571) 

• CRI 72. West Point. Indiana (FRA 484323G) 

• CR 250 W. Peni. Indiana (TRA 484209(i) 

• Washington Sl./CR 100 i : . Burrows. Indiana (FRA 484246J) 

• Meridian Line. New Waverly. Indiana (FRA 484248X) 

• Criswall. Mechanicsburg. Penn.sylvania (! RA 592295C) 

• Tincks Mill Road. Mechanicsburg. Pennsylvania (TRA 59232011) 

• Alleman. Marion. Pennsylvania (FRA 535151U) 

• Haves Rd.. Milner. Pennsylvania (FRA 535163N) 
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NS and the Indiana Department of 1 ransportation (INDO I ) entered into a 

Negotiated Agreement. appn>ved by INDO T on September 15. 1999. to modify the grade 

crossing improvement to be installed at the .Anthony Boulevard al-grade crossing in 

Tort Wavne. Indiana. In Decision No. 160 (served June 21. 2000). the Board 

approved the Negotiated Agreemenl belween NS and INDO 1 and amended 

Environmental Condition 8(A) and l inv ironmental Condiiion 51 lo incorporate the 

Ncgolialed Agreemenl beiween NS and INDOT perta' ling lo Anthony Boulevard. NS, 

INDO T and the Tippecanoe Countv Board of Commissioners eniered inlo a Negotiated 

Agreement, signed by NS and INDOT on Augu.st 12. 1999 and approved bv the 

Tippecanoe Citiintv Board of Commissioners on September 8. 1999. to modit'v the grade-

crossing improvement at the CR 400 Soulh al-grade cn)ssing in West Point. Indiana to 

provide forciosure ofthe CR 400 South grade crossing. In Decision No, 161 (served 

June 28. 2000). the Board approved the Negotiated Agreemenl aniong NS. INDOT 

and the I ippeciaioc Countv Board of Commissioners and amended linv ironmental 

Condition 8(A) and Finvironmenlal Condition 51 lo incorporate the Negotiated 

Agreement among NS. INDO l and the Tippecanoe Count) Board of Commissioners 

pertaining lo the closure ofthe CR 400 Soulh grade crossing in West Poinl. Indiana. 

NS and the (Jhio Rail Development Commission (ORDC) entered into a 

Negotiated Agreemenl dated October 17. 2000 modifying their February 10. 1999 Rail 

Corridor Sateiy Agreemenl vvilh respeci to the al-grade crossings al York Strt;el and 

Kilbourne Street in Bellevue. Ohio and Hopley Avenue in Bucv rus. Ohio In 

Decision No. 175 (served November 16. 2000). the Board amended Environmental 

Condiiion 8(A) and Environmental Condiiion 51 lo incorpitrate the modifications 
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included in the October 17. 2000 Negotiated .Agreement belween NS and the ORDC with 

respect lo those three at-grade crossings in Ohio. .As conlemplated by the Negotiated 

Agreement, closure ofthe York Street at-grade cntssing is pending with the ORDC. 

povver switches were installed by NS al the Kilbourne Street at-grade crossing and 

became operational on .March 5. 2001 and no action is required by NS with respect lo 

lhe Hopley Streei at-grade crossing. 

In Decision No. 168 (served August 22. 2000). the Board granted NS" requesi tor 

ar. exlension until Februarv 22. 2001 to certify completion ofthe upgrade under 

Environmental Condiiion 8(A) with respeci lo the Tincks Mill Road at-grade crossing in 

Mechanicsburg. Pennsylvania. NS certified completion ofthe upgrade lo the Tincks Mill 

Road grade crossing by letter lo Secrelary Williams on Tehruar> 22. 2001. In Decision 

No. 156 (served May 24. 2000). the Board extended the date for completion ofthe 

requirements of Finvimnmental Condiiion 8(A) for the Lucas Road at-grade crossing in 

Fine. Pennsvivania until August 22. 2001. NS certified completion oi'the Lucas Road at-

grade crossing in its February 22. 2001 leller to Secrelary W illiams. 

In Decision No. 153 (.served .May 31. 2000). the Board granted an extension ofthe 

dale for completion of the Environmental Cond-tiou «( > requirement Ibr the l .oomis 

Street at-grade crossing in Ripley. New York unul .August 22. 2001. Similarly, the Board 

in Decision No. 157 (served May 31. 2000) granied an extension until August 22. 2001 

for the completion ofthe Environmental Condiiion 8(A) requirement for the York 

Road/SR 74 al-grade cnissing in Mechanicsburg. Pennsylvania. In Decision No. 1 54 

(served May 31, 2000), the Board granted an exlension unlil Augusi 22, 2001 for 

completion ofthe Environmental Condiiion 8(A) requirement for the SR 7 at-grade 
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cmssing in Berrv ville. Virginia. NS is awaiting state closure and safety mechanism 

seleclion decisions vvith respeci to the l.oomis Sireel. Ripley. New York and York 

Road/SR74. Mechanicsburg. Pennsv Ivania at-grade crossings. I he grade cntssing 

improvemeni project al SR 7 in Berrv v ille. Virginia is under construction and NS expects 

lo complete the work bv .Augu.si 22. 2001. 

In Decision No 155 (served .May 31. 2000). the Boanl approved a requesi by NS, 

as soughl bv the Guilford 1 ownship Supervisors, for an exlension ol time in which to 

inslall fiashing lights at the Guilford Springs Road at-grade crossing in Ciuilford Springs, 

Pennsylvania. Pursuant to Decisicn No. 155. the period was extended U) Augusi 22. 2001 

or. alteriKiiivelv. 6 months following completion ofthe construciion by Ciuilford 

Tovvnship ofthe relocated Ciuilford Springs Road and the NS grade crossing. NS advises 

the Board that the construction pntject has nol vet been completed. 

3. Envinmmental ( onditiim 11 (Noise) 

In Decision No. 167 (served August 22. 2000). the Board granied a one-year 

extension ol time, unlil August 22. 2001. for completion of compliance b> NS with 

Finvironmer.lal Condition 1 I . 

Since the first Report was suhmitted. NS has entered into several more 

Negotiated Agreemenis with the following responsible local govemmenis pursuanl lo 

Environmental Condiiion 11: 

• Town of Stanley. Virginia 

• I own of l .lklon. Virginia 

• Town of Luray. Virginia 
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• lown ofCirotUtes. Virginia 

• I own of Ciauley Bridge. West Virginia 

• Nicholas County . West \ irginia 

Pursuant lo Decisions No, 177 (served December 5. 2000). N'o, I 78 (served December 

14. 2000). No, 183 (served March 30. 2001 > and No. 185 (served .April 20. 2001) 

respectively, the Board has amended I nv ironmental C ondition I I and Lnvironmental 

Condition 51 lo incorporate the Negotiated .Agreements with the Towns of Stanley, 

TIkutn. l uray and Cin)lloes. Virginia. N'S has recently submitted lo Secrelary Williams 

the May 2. 2001 Ncgolialed Agreement with the lown of Ciauley Bridge West Virginia 

and the May 24. 2001 Negotiated Agreement with Nicholas C ounly. West Virginia. 

Board issuance of orders is pending. 

Negotiations pertaining to wayside noise mitigalion are ongoing belween NS and 

several olher responsible local governments in Virginia and West Virginia for those 

NS line .segment areas identified under linvironnienial Condition I I . In addition, in tho.se 

areas where N'S has been informed by the responsible local governmeni that they wish 

NS to pursue Finvinimnental Condition 11 discussions with individual property owners. 

N'S will soon begin to contact the relevant sensitive noise receptors identified by the 

Board in Decision No. 89. 

4. Finvinmmentai C ondition 2I(i) (Four City Consortium, IN) 

In compliance with Finvironmenlal C ondition 21(i). NS conlinues lo attend 

meetings scheduled by representatives oflhc Four City Consortium (TCC) with 
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represeniatives of CSX and the Indiana 1 larbor Bell Raihoad, I he most recent meetings 

vvere convened on .August 4, 2000 at the Calumet Operations Center, on October 19. 

2000 al the Tiasi C hicago .Marina and on l ebruary 28. 2001 in I lammond at the l ake 

Couniy Convention/Visitor Bureau. NS has continued to submit monthly slalus reptirts 

to thc FCC pursuanl lo Finvironmenlal Condition 2l(i) . with the most recent report 

submitled on May 21. 2001 NS also responded in J.uiuary 2001 lo a letier I'ntni the FCC 

submitted to C hairnian Morgan in the context ofthe Conrail general oversight 

proceeding, summarizing the measures NS has taken to addiess the Conrail-related 

and olher concerns of the I ( C 

In addition. N'S and the ( ity ot Hammond have in the last several months 

exchanged correspondence in an allempt to settle a pending federal court liiigation malter 

lhat is not before the Board in the Conrail tninsaction pmceedings. 

Infrastructure improvements and operational adjustments undertaken tiy NS. CSX 

and the HIT Iiave greatly alleviated traffic congestion in the TCC area. Measures beyond 

those imposed by the Board under Decision No. 89 which have been completed by NS or 

are currently underway include joint NS IHH installation ol power switches on the 

northeast wye al Osborn lo permit the switches to be operated via remote control by IHB 

dispaichcrs; conversion oflhc Hohnian interiocking to ;i remote operalion system; 

inslallalion of a direct intercom system between the NS Cummins Bridge Operator and 

thc iHB Dispatcher; issuance of special instructions to NS crews regarding blocked 

crossings in Hammond; remuling oftraffic fmm the Nickel Plale Line to the Lake Front 

Line; and updating of signals between State Line and Ca'.umet \drd lo permit irains lo 

mn at maximum track speed and reduce thc potential for blocked crossings. 
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5. Environmentai ( ondition 25 ( Ashtabula, Oil) 

NS and the City of Ashtabula. Ohio eniered mto a Negotiated .Agreement lo 

resolve the real-tin e train localion moniloring system issues under Environmer al 

Condition 25. In Decision No. I 79 (served I ebruary 9. 2001). the Bo.nd amended 

Environmental Condition 25 and Fnvintnniental Condiiion 51 to approve thc Negotiated 

Agreemenl between NS and the C ity of .Ashtabula pertaining to I .nv imnmcntal C ondition 

25. NS has since satisfied the terms ofthe Negotiated Agreement. 

6. Environmentai ( ondition 26(A) (Cleveland .Area, OH) 

NS completed con.struclion ofthe Cloggsville Conneciion and provided notice 

to the City ol ( leveland in August 2000 lhal trains vvere being routed over the new 

connection. 

7. Environmental ( imdititm 26( C ) (C lo eiand Area, OII) 

Design and assessment work on the train detection devices is ongoing and is 

expected to be compleled in 2001. 

S. Finvironmentai Condititm 28 (('(mneaut. Oil) 

NS and the City of Conneaut. Ohio entered into a Negotiated Agreement to 

resolve thc real-lime train localion monitoring syslem issues under Finvironmenlal 

Condition 28. In Decision No. 180 (.served February 9. 2001). the Board amended 

Fnvironmental Condiiion 28 and Environmental Condiiion 51 to appmve t.hc Negotiated 
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Agreement between NS and the City of C onneaut pertaining to linv ironnienial Condition 

28. NS has since satisfied the lerms ofthe Ncgolialed Agreemenl. 

9. F'nvinmmental Condition 3I(,\) (F"ostoria, OH) 

A real-time train moniloring system was installed in the C ity itf fostoria. Ohio in 

December 2000 in accordance with Finvironmentai Condition 31(A). 

10. Environmental Condltiim 36(B) (Oak llarhor. OH) 

NS and the Village of Oak Harbor eniered into a Negotiated Agreement dated 

May 15. 2001 to resolve the real-time train location monitoring issues under 

Finvironmentai Condition 36(B). NS has submilled that agreement lo Secrelary W illiams 

and Board issuance ofan order is pending. 

I L Fin\ironmental ( ondilion 42(.A) (Erie, PA) 

NS and lhe Cily of Erie. Pennsylvania entered inlo .i Negotiated Agreement dated 

June 9. 2000 to modify their April 9. 1998 Memorandum ol 1 nderstanding concerning 

the relocation of NS traffic from 19"' Street onto nevv iracks in the CSX righl-of-way in 

Tirie. In Decision No. 173 (.served (Jctober 31. 2000). the Board am ided I i-.vuoninental 

Condition 51 to incorporate the amendments to the April 9. 1998 Memorandum of 

Understanding contained in thc June 9. 2000 Negotiated Agreemenl between NS and the 

City of l irie. Project construction is expected lo be compleled in 2001. 
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12. F.nvironmental ( ondition 49(.\) and (B) (Safety Integration) 

NS submitted additional Safety Integration Plan (SIP) .Accountability Worksheets 

lo the Federal Railroad Administralion (TRA) under TnvironmenlHl Condition 49(A) on 

June 15. 2000. September 20. 2000 and l ebruary 7. 2001. NS continued lo submit 

monthly reptirts lo the TRA on salciy-rclaled conditions, in accordance with 

Environmental Condition 49(B) On August 28. 2000. NS submitted comments on the 

Third Biannual Report to tlie S I B (January June 2000). N'S participated in the final 

SIP oversight meeting v.ith the T R.A i>n l ebruary 7. 2001. In addition. NS submitled 

commenis for the fourth and final Biannual Report lo thc SiB (July December 2000) 

and is awaiting receipt ofa review draft fmm the TR.A. 

13. Finvironmentai ( ondition 5\ (Negotiated Agreements) 

As noled in the T irst Report. NS has entered into a number of Negotiated 

Agreements with governmental bodies or organizations Nearly all ofthe Negotiated 

Agreemenis have been incorporated by the Board under Finvironmenlal Condition 51. A 

few Negotiated .Agreements have only recently been submilled to Secrelary W illiams by 

NS and issuance ofan order by lhe Board is pending. 

Over the course oflhc year since the first Report. NS has ctnitinucd to address the 

outstanding requirements ofthe Ncgtiliated Agreements lhal have been incorporated by 

thc Board undtr Finvironmentai Condiiion 51. including, inter alia, participation in 

communily meetings, periodic reporting on specific operaiions issues and implemenlatitm 

of various mitigation measures required under thc terms oflhc Ncgolialed Agreements. 

Mtidifications to thc Ncgtiliated Agreements have been ado|)tcd by the signatories in 
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some instances and are noted under the discussion ofthe relevant individual 

Environmental Conditions above. 

( ()N( L l SION 

Allhough NS has faced a number of challenges over the past two years, the service 

difficulties thai NS encountered in the first months iollowing Split Date have been resolved and 

NS has laken atui is ;-onlinuing lo lake steps necessary lo streamline its operations. impn)ve 

efficiency .ind restore the company "s long-term gntwth and profitability. NS has continued to 

comply vvith the conditions imposed by the Board, and the rec >rd ofthe past year indicales that 

those conditions are working as intended and no further condilions arc warranted. 

Respectfiilly submiited. 

J. (i iry Lane 
Henry 1). Lighl 
Cieorge A. .Aspatore 
Greg Fi. Summy 
John V. lidw ards 
NORFOLK SOL I HERN ( ORPORA FION 
I hree Commercial Place 
Norfolk. Virginia 23510-2191 
(757)629-2838 

/ 
Richard A. Allen 
Scoll M. Zimmerman 
Z l ( K E R T , S( ( ) L T T & 

R A S E N B E R ( ; E R , L L P 

888 Seventeenth Stieet. NW 
Suile 600 
Washington. DC. 20006 
(202) 298-8660 

Constance A, Sadler 
SIDLEY AUSTIN BROWN & WOOD 
1722 live Sireel. N.W . 
Washingion. D.C. 2006 
(202) 736-8000 
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( ER FIFK A FE OF SERViCE 

I certify that on June I . 2001 a true copy of NS-5 was served by lirst class U.S, Mail, 

postage prepaid, or by more expeditious nieans. upon all known parties of record in Finance 

Docket No. 33388 (Sub-No, 91). J 

Scott M. Zimmerman 
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