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REPLY OF NORFOLK SOUTHERN CORPORATION
AND NORFOLK SOUTHERN RAILWAY COMPANY

Norfolk Southern Corporation and idorfolk Southern Railway Company
(collectively, “NS”) hereby reply to the comments submitted by various parties in the
fourth annual round of the Conrail general oversight proceeding.

In this oversight round, only five parties submitted comments, the fewest in any
round so far. They are: (1) National Lime and Stone Company (NLS); (2) the SEDA-
COG Joint Rail Authority (SEDA-COG) and related interests; (3) the “Lackawanna

Coalition;” (4) the New Jersey Department of Transportation (NJDOT); and (5) the North

Jersey Transportation Planning Authority (NJTPA). Most of the commenting parties do

not even request any Board relief, and none provide any basis for the Board to impose

additional conditions on the Conrail transaction, either now or in the future.




This response will address, briefly, the comments of (1) NLS, (2) SEDA-COG, (3)
the “Lackawanna Coalition” and (4) because they relate to the same general subject,
NJDOT and NJTPA jointly, under the heading “North Jersey Shared Assets Area.”

National Lime and Stone Company

In Decision No. 89 approving the Conrail transaction, the Board imposed a
limited and temporary condition affecting NLS and another Ohio aggregate shipper,
Wyandot Dolomite. Ordering Paragraph No. 43 provides that, with respect to those two
shippers, NS and CSX “must adhere to their offer to provide single-line service for all
existing movements of aggregates, provided they are tendered in unit trains or blocks of
40 or more cars; and in other circumstances including new movements, for shipments
moving at least 75 miles, must arrange run-through operations (for shipments of 60 cars
or more) and pre-blocking arrangements (for shipments of 10 to 60 cars).” CSX Corp.
et al.—Control and Operating Leases/Agreements—Conrail Inc. et al., 3 S.T.B. 196,
390 (1998).

In Decision No. 96, the STB clarified that this condition was limited to a five-year
term beginning on Split Dat= (June 1, 1999), and thus expiring on May 31,2004. See
CSX Corp. et al.—Control and Operating Leases/Agreements—Conrail Inc. et al., 3
S.T.B. 764, 772, 789 (1998).

In its comments, NLS notes that it and CSX “are negotiating a new service

agreement to replace the service [NLS] presently receives under the auspices of

Condition No. 43.” NLS-3 at 3. NLS seeks no new relief from the Board, but does
assert that “to the extent that no such agreement can be reached prior to the expiration

of Condition No. 43, [NLS] intends to request that the Commission [sic] issue a




supplemental order pursuant to 49 U.S.C. 11327 revising Condition No. 43" to continue

beyond its five-year term. /d. at4.’

Because NLS is not now requesting any Board action, an extensive response
here is not necessary. Nevertheless, it is important to point out that, not only does NLS
not seek Board action now, it has provided no basis for seeking an extension of
Condition No. 43 in the future.

NLS asserts that it intends to request an extension of the condition at some point
in the future if it is unable to negotiate a commercial arrangement with CSX “to replace”
the service it presently is receiving—apparently meaning an agreement to continue its
current single-line service beyond the termination of Condition No. 43. See NLS-3 at 3
(noting that the CSX has represented that it is willing to “continue” providing such
service to NLS, and that the agreement of NS would have to be obtained). NS is, of
course, willing to discuss this matter with NLS and explore whether it is possible to
reach agreement on commercial terms acceptable to all the parties.’

NLS is incorrect, however, in its appareni oelief that failure to reach a commercial

agreement that would replicate NLS’ present single-line service for certain major

' NLS asserts that it “invested over $12 million at its Bucyrus and Wooster facilities.”
NLS-3 at 2. This, apparently, is the same $12 million referenced in NLS' comments in
the first round of this proceeding three years ago, see NLS-1 at 1, and in NLS'
comments to the Board in 1997 during the pendency of the main Conrail cortrol
proceeding. See Finance Docket No. 33388, NLS-2 at 8-9 (dated Oct. 21, 1997)
(identifying $6.2 million spent for NLS’ sales yard in eastern Ohio and $6 million for
capital improvements in Bucyrus). Thus, evidence of this NLS expenditure was already
on the record and known to the Board when the Board imposed condition No. 43 and
set its term at five years. It is not new evidence, and it provides no basis for the Board
now or in the future to consider extending the term of that condition.

? Indeed, a service proposal has been submitted to NS and is presently under review.




shipments would entitle NLS to a future extension of Condition No. 43. NLS apparently
would like to view Condition No. 43 as, in effect, a permanent safety net that would
guarantee NLS single-line service in perpetuity. But that is very cleariy not what the
Board provided or intended; indeed, the Board previously has rejected that very
assertion. In Decision No. 96, the Board unambiguously rejected the contention of NLS
and others that Condition No. 43 should be permanent. To the contrary, in expressly
limiting the condition to a 5-year term, the Board said that permanent relief for NLS and
Wyandot would be, among other things, “unnecessary” and “contrary to the public
interest.” CSX Corp. et al.—Control and Operating Leases/Agreements—Conrail Inc. et
al., 3S.T.B. 764, 772 (1998). Limiting the duration of Condition No. 43 to a five-year
term, said the Board, “is consistent with [the settlement agreement with Martin Marietta
Materials, another aggregate shipper] and with the relevant terms of the NITL
Agreement.” /d. Further, said the Board, “[p]lermanent relief would unduly interfere with
the operations of both applicants and impair their operating flexibility, which we believe
is the real key to efficient, economical operations from which all shippers ultimately
benefit.” Id.

Later, in the first annual round of oversight, NLS again tried to modify Condition
No. 43, and the Board again declined to do so. At thattime, NLS sought to change
Condition No. 43 so that it would not automatically terminate at the end of its 5-year
term, but rather would continue in effect unless and until NS and CSX obtained Board

permission to terminate it. In other words, NLS sought, in effect, to make the condition

permanent uniess the railroads carried the burden of proving to the Board that it should

end. In rejecting that request, the Board made clear yet again that Condition No. 43




was not intended to permanently guarantee NLS single-line service. Rather, the Board
observed, the condition was a “transitional remedy for the aggregate shippers, providing
them 5 years of cingle-line service for major movements to give them an cpportunity to
adjust to their new circumstances,”—i.e., to the possibility that single-line service might
riot always be available in the future. CSX Corp. et al—Control and Operating
Leases/Agreements—Conrail Inc. et al., Finance Docket No. 33388 (Sub-No. 91)
[General Oversight], Decision No. 5 at 16 (served Feb. 2. 2001) ("Decision No. §")
(emphasis supplied). Condition No. 43, said the Board, “was not designed to guarantee
that these aggregate shippers losing single-line service would be insulated from all
effects of the merger or from changing markets,” but rather to “permit these shippers to

adjust their businesses to these new circumstances,” again, referring to the possible

loss of single-line service in the future. /d. at 17.°

In sum, NLS does not now ask the Board to take any action to extend Condition
No. 43 and provides no evidence indicating the Board should do so. NS remains willing
to discuss these matters with NLS through normal commercial channels. But even if the
parties are unable to reach a commercial agreement to extend NLS' current single-line
service into the future, that state of affairs would not justify extending Condition No. 43

at a future date.

* NLS argues that CSX and NS “have not presented a scintilla of evidence” that NLS'
single-line service “imposes an operational burden on the railroads.” NLS-3 at 3. Apart
from the fact that an actual request to modify Condition No. 43 is not before the Board,
NLS asserts a burden of production on the railroads that does not exist. As the Board
specifically affirmed in oversight Decision No. 5, Condition No. 43 is self-terminating
after five years; the railroads are not required to present evidence in the first instance as
to why it should end.




SEDA-COG Joint Rail Authority
SEDA-CQOG is a rail authority in central Pennsylvania that owns rail lines
operated by various railrcads controlled by Richard Robey. (Mr. Robey’s railroads will
be referred to collectively as the “North Shore affiliates.”) As it did last year, SEDA-
COG submits a verified statement by its Executive Director, Jeffrey K. Stover.
Accompanying that statement are a “Joint Statement of Shippers” endorsed by certain

shippers located on lines operated by the North Shore affiliates and a “Statement of Rail

Line Owner” signed by one other entity that owns a rail line operated by one of the

North Shore affiliates.* These statements are very nearly identical in substance to the
corresponding statements submitted by those interests last year.

Mr. Stover reiterates his comments of last year to the effect that SEDA-COG
does not face service problems as a result of the Conrail implementation. Stover V.S.
at 2. He notes SEDA-COG's “previously-expressed concerns” arising from “pre-
acquisition service commitments by NS,” and asserts that “because of the complexity of
service arrangements related to pre-acquisition commitments those issues continue to
be a serious concern.” Mr. Stover seeks no Board action, but appears to advocate
continued dialogue among the parties. See id. at 3.

The “Joint Statement of Shippers” is endorsed by six shippers, each located on
one of the North Shore affiliates’ lines. These shippers filed a similar statement last

year.” The shipper statement repeats, verbatim, much of last year's statement, which

* SEDA-COG, the shippers, and the other rail line owner are referred to collectively as
‘the SEDA COG interests.”

® Notably, two shippers who joined the statement last year did not do so this year.







