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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET No. 33388 (Sub-No. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC.
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY

-- CONTROL AND OPERATING LEASES/AGREEMENTS --

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION

(GENERAL OVERSIGHT)

REPLY OF NORFOLK SOUTHERN CORPORATION
AND NORFOLK SOUTHERN RAILWAY COMPANY

Norfolk Southern Corporation and idorfolk Southern Railway Company
(collectively, “NS”) hereby reply to the comments submitted by various parties in the
fourth annual round of the Conrail general oversight proceeding.

In this oversight round, only five parties submitted comments, the fewest in any
round so far. They are: (1) National Lime and Stone Company (NLS); (2) the SEDA-
COG Joint Rail Authority (SEDA-COG) and related interests; (3) the “Lackawanna

Coalition;” (4) the New Jersey Department of Transportation (NJDOT); and (5) the North

Jersey Transportation Planning Authority (NJTPA). Most of the commenting parties do

not even request any Board relief, and none provide any basis for the Board to impose

additional conditions on the Conrail transaction, either now or in the future.




This response will address, briefly, the comments of (1) NLS, (2) SEDA-COG, (3)
the “Lackawanna Coalition” and (4) because they relate to the same general subject,
NJDOT and NJTPA jointly, under the heading “North Jersey Shared Assets Area.”

National Lime and Stone Company

In Decision No. 89 approving the Conrail transaction, the Board imposed a
limited and temporary condition affecting NLS and another Ohio aggregate shipper,
Wyandot Dolomite. Ordering Paragraph No. 43 provides that, with respect to those two
shippers, NS and CSX “must adhere to their offer to provide single-line service for all
existing movements of aggregates, provided they are tendered in unit trains or blocks of
40 or more cars; and in other circumstances including new movements, for shipments
moving at least 75 miles, must arrange run-through operations (for shipments of 60 cars
or more) and pre-blocking arrangements (for shipments of 10 to 60 cars).” CSX Corp.
et al.—Control and Operating Leases/Agreements—Conrail Inc. et al., 3 S.T.B. 196,
390 (1998).

In Decision No. 96, the STB clarified that this condition was limited to a five-year
term beginning on Split Dat= (June 1, 1999), and thus expiring on May 31,2004. See
CSX Corp. et al.—Control and Operating Leases/Agreements—Conrail Inc. et al., 3
S.T.B. 764, 772, 789 (1998).

In its comments, NLS notes that it and CSX “are negotiating a new service

agreement to replace the service [NLS] presently receives under the auspices of

Condition No. 43.” NLS-3 at 3. NLS seeks no new relief from the Board, but does
assert that “to the extent that no such agreement can be reached prior to the expiration

of Condition No. 43, [NLS] intends to request that the Commission [sic] issue a




supplemental order pursuant to 49 U.S.C. 11327 revising Condition No. 43" to continue

beyond its five-year term. /d. at4.’

Because NLS is not now requesting any Board action, an extensive response
here is not necessary. Nevertheless, it is important to point out that, not only does NLS
not seek Board action now, it has provided no basis for seeking an extension of
Condition No. 43 in the future.

NLS asserts that it intends to request an extension of the condition at some point
in the future if it is unable to negotiate a commercial arrangement with CSX “to replace”
the service it presently is receiving—apparently meaning an agreement to continue its
current single-line service beyond the termination of Condition No. 43. See NLS-3 at 3
(noting that the CSX has represented that it is willing to “continue” providing such
service to NLS, and that the agreement of NS would have to be obtained). NS is, of
course, willing to discuss this matter with NLS and explore whether it is possible to
reach agreement on commercial terms acceptable to all the parties.’

NLS is incorrect, however, in its appareni oelief that failure to reach a commercial

agreement that would replicate NLS’ present single-line service for certain major

' NLS asserts that it “invested over $12 million at its Bucyrus and Wooster facilities.”
NLS-3 at 2. This, apparently, is the same $12 million referenced in NLS' comments in
the first round of this proceeding three years ago, see NLS-1 at 1, and in NLS'
comments to the Board in 1997 during the pendency of the main Conrail cortrol
proceeding. See Finance Docket No. 33388, NLS-2 at 8-9 (dated Oct. 21, 1997)
(identifying $6.2 million spent for NLS’ sales yard in eastern Ohio and $6 million for
capital improvements in Bucyrus). Thus, evidence of this NLS expenditure was already
on the record and known to the Board when the Board imposed condition No. 43 and
set its term at five years. It is not new evidence, and it provides no basis for the Board
now or in the future to consider extending the term of that condition.

? Indeed, a service proposal has been submitted to NS and is presently under review.




shipments would entitle NLS to a future extension of Condition No. 43. NLS apparently
would like to view Condition No. 43 as, in effect, a permanent safety net that would
guarantee NLS single-line service in perpetuity. But that is very cleariy not what the
Board provided or intended; indeed, the Board previously has rejected that very
assertion. In Decision No. 96, the Board unambiguously rejected the contention of NLS
and others that Condition No. 43 should be permanent. To the contrary, in expressly
limiting the condition to a 5-year term, the Board said that permanent relief for NLS and
Wyandot would be, among other things, “unnecessary” and “contrary to the public
interest.” CSX Corp. et al.—Control and Operating Leases/Agreements—Conrail Inc. et
al., 3S.T.B. 764, 772 (1998). Limiting the duration of Condition No. 43 to a five-year
term, said the Board, “is consistent with [the settlement agreement with Martin Marietta
Materials, another aggregate shipper] and with the relevant terms of the NITL
Agreement.” /d. Further, said the Board, “[p]lermanent relief would unduly interfere with
the operations of both applicants and impair their operating flexibility, which we believe
is the real key to efficient, economical operations from which all shippers ultimately
benefit.” Id.

Later, in the first annual round of oversight, NLS again tried to modify Condition
No. 43, and the Board again declined to do so. At thattime, NLS sought to change
Condition No. 43 so that it would not automatically terminate at the end of its 5-year
term, but rather would continue in effect unless and until NS and CSX obtained Board

permission to terminate it. In other words, NLS sought, in effect, to make the condition

permanent uniess the railroads carried the burden of proving to the Board that it should

end. In rejecting that request, the Board made clear yet again that Condition No. 43




was not intended to permanently guarantee NLS single-line service. Rather, the Board
observed, the condition was a “transitional remedy for the aggregate shippers, providing
them 5 years of cingle-line service for major movements to give them an cpportunity to
adjust to their new circumstances,”—i.e., to the possibility that single-line service might
riot always be available in the future. CSX Corp. et al—Control and Operating
Leases/Agreements—Conrail Inc. et al., Finance Docket No. 33388 (Sub-No. 91)
[General Oversight], Decision No. 5 at 16 (served Feb. 2. 2001) ("Decision No. §")
(emphasis supplied). Condition No. 43, said the Board, “was not designed to guarantee
that these aggregate shippers losing single-line service would be insulated from all
effects of the merger or from changing markets,” but rather to “permit these shippers to

adjust their businesses to these new circumstances,” again, referring to the possible

loss of single-line service in the future. /d. at 17.°

In sum, NLS does not now ask the Board to take any action to extend Condition
No. 43 and provides no evidence indicating the Board should do so. NS remains willing
to discuss these matters with NLS through normal commercial channels. But even if the
parties are unable to reach a commercial agreement to extend NLS' current single-line
service into the future, that state of affairs would not justify extending Condition No. 43

at a future date.

* NLS argues that CSX and NS “have not presented a scintilla of evidence” that NLS'
single-line service “imposes an operational burden on the railroads.” NLS-3 at 3. Apart
from the fact that an actual request to modify Condition No. 43 is not before the Board,
NLS asserts a burden of production on the railroads that does not exist. As the Board
specifically affirmed in oversight Decision No. 5, Condition No. 43 is self-terminating
after five years; the railroads are not required to present evidence in the first instance as
to why it should end.




SEDA-COG Joint Rail Authority
SEDA-CQOG is a rail authority in central Pennsylvania that owns rail lines
operated by various railrcads controlled by Richard Robey. (Mr. Robey’s railroads will
be referred to collectively as the “North Shore affiliates.”) As it did last year, SEDA-
COG submits a verified statement by its Executive Director, Jeffrey K. Stover.
Accompanying that statement are a “Joint Statement of Shippers” endorsed by certain

shippers located on lines operated by the North Shore affiliates and a “Statement of Rail

Line Owner” signed by one other entity that owns a rail line operated by one of the

North Shore affiliates.* These statements are very nearly identical in substance to the
corresponding statements submitted by those interests last year.

Mr. Stover reiterates his comments of last year to the effect that SEDA-COG
does not face service problems as a result of the Conrail implementation. Stover V.S.
at 2. He notes SEDA-COG's “previously-expressed concerns” arising from “pre-
acquisition service commitments by NS,” and asserts that “because of the complexity of
service arrangements related to pre-acquisition commitments those issues continue to
be a serious concern.” Mr. Stover seeks no Board action, but appears to advocate
continued dialogue among the parties. See id. at 3.

The “Joint Statement of Shippers” is endorsed by six shippers, each located on
one of the North Shore affiliates’ lines. These shippers filed a similar statement last

year.” The shipper statement repeats, verbatim, much of last year's statement, which

* SEDA-COG, the shippers, and the other rail line owner are referred to collectively as
‘the SEDA COG interests.”

® Notably, two shippers who joined the statement last year did not do so this year.




objected to the terms of a September 1, 2001 trackage rights agreement (which the
shippers had not seen) between the North Shore affiliates and NS, as allegedly not
consistent with the terms of a 1997 letter from Norfolk Southern to Mr. Robey. This
year, the shippers state that this matter has not yet been satisfactorily resolved, and
they assert that NS and the North Shore affiliates “have agreed to provisions that will
attempt to implement the terms and restrictions of the trackage rights agreement.” Joint
Statement of Shippers at 1. The shippers admit they do not know the effect this
“implementation” will have on traffic the shippers have developed since Split Date, but
nevertheless they “object to NS and [the North Shore affiliates] taking any steps to
implement an agreement that is not consistent with the original settlement” (referring
again, apparently, to the 1997 letter).

The “Statement of Rail Line Owner” essentially repeats a similar statement last

year.® The statement simply notes that the West Shore Railroad, which owns a rail line

operated by one of the North Shore affiliates, “has the same concerns as SEDA-COG”
about the “proposed settlement” between the North Shore affiliates and NS and the
“lack of satisfaction of the concerns raised with NS,” and that West Shore Railroad
supports “the changes the shippers believe are necessary to fulfill the terms of the
original settlement between [the North Shore affiliates] and NS.” Statement of Rail Line
Owner at 1.

As NS stated in response to last year's filings, NS values its relationship with all

of the involved entities—SEDA-COG, the North Shore affiliates, other rail line owners,

® One of the two parties to last year's “Statement of Rail Line Owners” did not join this
year's statement.




and the shippers. NS remains willing to continue discussing these issues with SEDA-
COG, and to talk individually with any shipper or other party that asks to do so.

It bears repeating, however, that with respect to the specific issue of the
September 2001 trackage rights agreement and the 1997 letter, the real parties in
interest (along with NS) are the North Shore affiliates themselves. The Board has
specifically so found. See Decision No. 5 at 22. None of the SEDA-COG interests are

parties to either the 1997 letter or the 2001 trackage rights agreement implementing it.

Although the shipper statement asserts that “based on” the 1997 letter SEDA-COG and

various shippers “supported the [Conrail] transaction,” NS did not enter into a settiement
with any of the SEDA-COG interests, and none of them filed statements of support for
the transaction, whether “based on” the 1997 letter to the North Shore affiliates. or in
exchange for any commitments to therni by NS, or otherwise.

The real parties in interest, the North Shore affiliates, have expressed no concern
or dissatisfaction with the 2001 trackage rights agreement between them and NS. In
fact, it is NS’ understanding that the North Shore affiliates fully agree with NS that the
terms of the 2001 trackage rights agreement are consistent with the 1997 letter

Last year, the Board concluded, correctly, that no intervention was necessary
because the SEDA-COG interests asked for none and the parties indicated a continued
willingness to discuss issues of concern. See CSX Corp. et al.—Control and Operating
Leases/Agreements—Conrail Inc. et al., Finance Docket No. 33388 (Sub-No. 91)
[General Oversight], Decision No. 10 at 5 ("Decision No. 10") \served Nov. 5, 2002).
The same holds true this year: The SEDA-COG interests again do not request any

Board action, and NS remains willing to discuss issues of concern to the SEDA-COG




interests. But the SEDA-COG interests have shown no sound basis in any event for the
Board to involve itself with the privately-negotiated 2001 trackage rights agreement,
given that (1) none of the SEDA-COG interests are parties to the 1997 settlement
agreement; (2) none of the SEDA-COG interests are parties to the trackage rights
agreement implementing it; and (3) the real parties in interest here—the North Shore
affiliates—believe that the trackage rights agreement they entered into with NS properly
reflects and implements the terms of their settlement with NS.
The “Lackawanna Coalition”

The “Lackawanna Coalition,” which describes itself as “an independent coalition

which advocates on behalf of rail riders on New Jersey Transit's Morris & Essex and

Montclair-Boonton Lines,” (Coalition Comments at 1),” submits a letter that raises issues

regarding two rail lines: the Boonton Line, a line owned by PRR® and operated by NS

between Hoboken and Dover, New Jersey, and the Lackawanna Cutoff Line, an
abandoned former Conrail line between Port Morris Junction and the Pennsylvania/New
Jersey state line near the Delaware Water Gap.9 (The Coalition refers to the Boonton
Line as a shared asset, but it is not; it is a PRR-aliocated asset operated by Norfolk

Southern.)

7 The Coalition provides no indication as to what persons or entities comprise it. The
Coalition has never before appeared in either the main Conrail control proceeding or in
this general oversight sub-docket.

® PRR refers to Pennsylvania Lines LLC.

® The bulk of what the Coalition refers to as the Lackawanna Cutoff Line was
abandoned by Conrail in the late 1970's. The abandoned Lackawanna Cutoff Line
connects with an 8 4-mile line segment owned by PRR and allocated to NS’ cperation;
that PRR line segment has been leased to the Monroe County Rail Authority.




The Coalition makes an astonishing request that the Board step in and simply
confiscate significant privately-held property—amely, the Boonton Line—and hand it to
someone else, primarily in pursuit of an extraordinarily speculative future commuter
operation. The Coalition’'s comments are unfounded, and its bald aitempt to
commandeer PRR property is utterly baseless and should be rejected.

First, the Coalition says it supports a proposal by the New York & Greenwood
Lake Railway Co. to operate commuter passenger service on the Boonton Line,
following cessation of service by New Jersey Transit (NJT) on September 20, 2002. In
this regard, the Coalition expresses “concern” that NS’ “recent removal of one of the
tracks” of the formerly double-tracked line has reduced the likelihood of restoring
passenger service on the line and that NS “could decide to discontinue operations” on
tne DB drawbridge, “thereby rendering restoration of commuter service impossible.”
Coalition Comments at 1. The Coalition concludes that the STB should simply take the

Boonton Line away frorn NS and give operation and control of the line to some “local,

New Jersey-oriented entity.”'® /d. at 2.

Second the Coalition says it supports the rebuilding of the “Lackawanna Cutoff
Line between Morris Jct. and the Pennsylvania side of the Delaware Water Gap” for the
restoration of passenger rail service. /d It asserts that the rebuilding could allow
access to the New York area by Canadian Pacific/Delaware & Hudson, via the Boonton

Line. The Coalition, however, expresses a vague concern that NS “could engage in

'° The Coalition further suggests that “[s]uch an entity could be either ar: independent
railroad company established to operate the line at issue, or a consortium of existing
short line railroads currently operating in the region (such as the Morristown & Erie).”
Id.




unspecified “practices” that will “have impact of preventing competition from D&H." /d.
®a'

To respond to the Coalition’s comments, it is necessary, at the outset, to take a
step back and recall first principles. Fundamentally, conditions are to be imposed only
to ameliorate or eliminate harms that result from the transaction itself; “[cJonditions will
generally not be imposed unless the merger produces effects harmful to the public
interest that a condition will ameliorate or eliminate.” CSX Corp. et al.—Control and
Operating Leases/Agreements—Conrail Inc. et al., 3 S.T.B 196, 277 (1998). In short, -
condition “must address an effect of the transaction. . . . “ /d. at 278.

Based on those principles alone, the Board should reject the Lackawanna
Coalition’s request, as the issues it raises and the forcea line divestiture it seeks have
nothing whatsoever to do with any purported harm aricing from the Conrail transaction.
With respect to the Boonton Line, the Coalition itself admits that the problem it seeks to
address—the loss of certain passenger service on the line—arose from a decision by
NJT to make certain changes in its operations that took effect last September. See
Coalition Comments at 1; see also NJT “Customer Notice” attached as Exhibit 1. It had
nothing to do with the Conrail transaction. Similarly, as NJT notes on its website, the

Lackawanna Cutoff Line project is a stand-alone proposal that involves the possible

' The Coalition also generally asserts that NS “has attempted to entice shippers to
move away from locations along [the Boonton Line] . . . in favor of other locations on its
line in Pennsylvania,” and leaps to the conclusion that, in essence, NS “does not wish to
actively compete with CSX in New Jersey.” Coalition Comments at 1. First, NS has not
“enticed” shipoers off the Boontoi: Line. Second, NS, which accesses the North Jersey
Shared Assets Area via a number of routes, does compete vigorously with CSX in
northern New Jersey and has every intention of continuing to do so. See also the
discussion below under the heading “North Jersey Shared Assets Area.”




reconstruction and reactivation of a line that Conrail abandoned in the 1970's—decades
before the Conrail transaction. See “Lackawanna Cutoff — Backgrournd,” available at
http://Awww.njtransit.com/ an_capitalprojects_project01 9.shtm (attached as Exhibit 2).
Again, it has nothing whatsoever to do with remedying a “harm” caused by the Conrall
transaction. Thus. even if one were to take the Coalition’s allegations and assertions at
face value. it is not entitled to relief under the Board's well-established standards for
exercising its conditioning power.

Moreover, the Coalition's comments contain a number of factual inaccuracies
and fail to mention various facts that further undermine its request for Board action.
First, the Coalition repeatedly asserts that the Boonton Line is part of the North Jersey
Shared Assets Area. As already noted, that is not correct; the Boontor: Line is a PRR
line allocated to NS’ operation See, e.g., Finance: Docket No. 33388, CSX/NS-25

(Control Application) Veo!. 8B pocket part, containing Transaction Agreement Schedule 1

Attachment Il (system map). Additionally, as for the “proposal” by the New York &

Greenwood Lake Railway Company (‘“NYGL") to operate commuter passenger service,
there is no agreement in place, and no negotiations in progress, for NYGL to operate
such service. NS has repeatedly asked NYGL to provide a viable business plan for
such service, including financial information and proof of sufficient liability insurance,
neither of which NYGL has provided. In short, NYGL has not demonstrated that it has
the capability to provide the service that the Coalition supports, and there is no
agreement in place fo: it to do so. NJT also has recognized as much. See Exhibit 1.
Finally, NS believes the Boonton Line is important to NS’ future operating capabilities.

NS has no present intention of abandoning the Line; although NS might not presently




operate over a portion of the Line, it is, and will remain, available and accessible in the
event future business opportunities arise.

As for restoration of the Lackawanna Cutoff Line, apart from the essential point,
discussed above, that the project has no bearing on any “harm” caused by the Conrail
transaction, and thus is inappropriate as the subject of a Board-imposed condition here,
a number of other points should be made. First, publicly-available information estimates

the total project cost for restoring the Lackawanna Cutoff at some $200-230 miilion, not

including property acquisition costs, and indicates that the project is not funded. See

Exhibit 2. The Coalition has provided no evidence to indicate that sufficient funding will
be available to accomplish the project anytime in the foreseeable future.

Second, as a group self-described as advocating for rail passengers (Coalition
Comments at 1), the Coalition's primary goal in supporting rebuilding and reactivation of
the Lackawanna Cutoff purportedly is the restoration of passencer service over the
Line. B.teven assuming, for the sake of argument, that the Lackawanna Cutoff project
were actuzlly completed some time in the future, the passenger service that the
Coalition apparently wants could bz established over that Line without regard to NS’
Boonton Line. Instead, that service could be routed over NJT's Morristown Line. In
short, restoring passenger service over the Lackawanna Cutoff would not require the
extraordinary line divestiture that the Coalition demands.

Perhaps realizing this, the Coalition goes on to add, as a further reason for
forcing the divestiture of the Boonton Line, that restoring the Cutoff could allow access
to the New York area for freight service by Canadian Pacific/Delaware & Hudson, via

the Boonton Line. The Coalition expresses “concern” that NS “could engage in




practices that will have the impact of preventing competition from CP/D&H." Coalition
Comments at 2. This argument is specious. As the Board has recognized, the Conrail
transaction created new direct, two-carrier competition between NS and CSX in

numerous markets where Conrail did not face competition from other major railroads

before, including northern New Jersey. See CSX Corp. et al.—Control and Operating

Leases/Agreements—Conrail Inc. et al., 3 S.T.B. 196, 247 (1998). That extraordinarily
pro-competitive restructuring, far from being a “harm” that must be remedied, is one of
the central public benefits of the Conrail transaction. Nevertheless, the Coalition asks
the Board here to accept the utterly remarkable proposition that a transaction that
increased access from one Class | carrier to two in northern New Jersey (and numerous
other areas) must be further conditioned to force access by yet a third carrier. There is
absolutely no basis in fact or in law for that astounding proposition, and the Board
should reject it in no uncertain terms.

Further, the “concern” that the Coalition raises about NS in connection with the
Lackawanna Cutoff amounts to nothing more than a prediction that NS might do
something in the future that the Coalition would label as “anticompetitive.” See Coalition
Comment at 2. Such vague, unsubstantiated and conclusory allegations about possible
future unidentified events provide no basis whatsoever for Board action—particularly the
draconian step the Coalition advocates of forced divestiture of a significant NS-operated
rail line.

NS wishes to be clear that all of the foregoing is not meant tc imply that restoring
the Lackawanna Cutoff Line may not be a project worthy of pursuit or support as a

stand-alone project. NS expresses no view on that question here, and the company is




always ready and willing to discuss with NJT and others possible projects that NS
believes make operational and commercial sense. The point here, rather, is that this is
not the proper forum for debating the question; in the context of this proceeding, the
Coalition has no legal or factual basis for seeking Board-imposed confiscation of PRR
property in pursuit of that project.
The North Jersey Shared Assets Area

Two commentors, the New Jersey Department of Transportation (‘NJDOT”) and
the North Jersey Transportation Planning Authority (“NJTPA”) discuss issues pertaining
to the North Jersey Shared Assets Area (‘NJSAA”). Neither NJDOT nor NJTPA seek
Board intervention, but rather both support continued discussions among the parties to

address issues of concern. Indeed, as NJDOT rniotes, NS (and CSX) have agreed to

confer regarding these matters over the next several months. NJDOT Comments at 3.

NJDOT generally asserts that NS is not actively competing in the NJSAA and
that CSX and NS have not yet developed and implemented economic development
plans within the port district of the Port Authority of New York and New Jersey
("PANYNJ"). NJTPA essentially concurs with the views of NJDOT. NJTPA suggests
that if discussions among the parties do not sufficiently address its concerns, some
future “reorganization” of Conrail's “corporate structure” and unspecified change in “the
conditions under which [Conrail] operates” in northern New Jersey might be warranted,
NJTPA Comments at 2-3; NJDOT similarly alludes to the possibility of a future request
for “Board-imposed changes with respect to the NJSAA." NJDOT Comments at 3.

The Conrail transaction, it should be recalled, produced a substantial increase in

rail-to-rail competition throughout the territory formerly served by Conrail, as well as new




single-line service throughout the entire eastern United States and into parts of Canada.
The New York/New Jersey area is, of course, an enormous consumer market, and
access to that market was a key strategic objective for both NS and CSX in their
negotiation of the terms of the Conrail transaction. Ultimately, the SAA structure was
agreed upon as the best way to ensure that both railroads could serve this market and
introduce the two-carrier competition that is one of the principal hallmarks of the Conrail

transaction. That structure has been in place for more than four years, and has, in fact,

resulted in vigorous and effective competition between NS and CSX in northern New

Jersey.'?

The implication that NS has deliberateiy sought to discourage rail service into the
NJSAA in favor of increased truck traffic is simply untrue. As a rail system that spans
the eastern United States, NS has, of course, a network of .atermodal, bulk transload
and carload facilities across its system, including some in New Jersey and many others
outside it. NS has an interest in marketing and developing business at all of those
facilities, both inside and outside New Jersey, all in a manner that will most efficiently
and effectively serve its customers and enable NS to obtain a greater share of the total

transportation market. "

"2 In this regard, the fact that cne carrier or the other may be carrying the traffic of a
particular shipper does not necessarily mean that the other carrier did not compete for
the traffic, but simply that the carrying railroad won that competition.

"> NS, for example, does have an intermodal facility at Bethlehem, PA, which, in part,
serves traffic destined for New Jersey. (Conrail operated a similar facility at Alientown,
which operated at volumes not very different from NS’ at Bethlehem.) This facility,
however, supplements the intermodal facilities in the North Jersey or South Jersey
Shared Assets Areas. To the extent that volumes at Bethiehem may increase in the
future, such increases would not result from any inherent desire by NS not to compete

in northern New uursey, but rather from accommodating the business decisions of
(continued on next page. ..
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indeed, NS has effectively shaped its rail facilities and service offerings to
respond to the many changes in transportation market that resuit from myriad business
and economic factors that have nothing whatsoever to do with the Conrail transaction
(the implementation of which is now more than four years old), that were not anticipated
in the planning for the Conrail transaction, and over which the railroads have no control.
For example, the Port of New York and New Jersey has exerted substantial efforts in
recent years to capture trans-Pacific traffic that formerly would have moved through
West Coast ports and then on to eastern destinations by rail. Due to the success of the
Port's efforts, portions of that traffic have shifted now to all-water routes to New
York/New Jersey where, in the absence of rail service, it would have to be trucked to
destination. NS, however, has responded to this fundamental change in traffic patterns
by establishing new intermodal rail service operations to accommodate this traffic.

Indeed, it is this type of responsiveness that demonstrates that NS is far from
“opting out” of rail service in the NJSAA. In fact, NS has aggressively marketed
services involving facilities in the NJSAA, these include, for example, (1) NS’ expedited
service, in conjunction with Canadian Pacific Railway, between Montreal and Toronto
and the intermodal facility at Dockside, NJ; (2) NS’ "Blue Steak” service, in conjunction
with Union Pacific Railroad, between points in California and Nevada and points in the
east and south, including ERail, NJ; (3) NS’ intermodal service, in conjunction with

Union Pacific Railroad, between Laredo, Texas and points in the southeast and

northeast, including ERail, NJ; and (4) NS’ intermodal service, in conjunction with

(...continued from previous page)
shippers that may be shifting production and distribution functions away from the

metropolitan area.




Burlington Northern and Santa Fe Railway, between points in California and points on
the East Coast including ERail, Dockside and Croxton, NJ.

Moreover, NS has made tens of millions of dollars of investments in its
intermodal system to better serve New Jersey. These investments include, for

example, expansion and improvement of the ERail and Croxton intermodal facilities in

the NJSAA. See NS-3 at 12.'* Additionally, Conrail has invested significantly in the

NJSAA. See, e.g., NS-1 at 12; NS-5 at 13.

Moreover, since Split Date, the annual volume of intermodal traffic (excluding
Triple Crown) carried by NS alone in New Jersey has well exceeded half that carried by
Conrail in the years leading up to the Conrail transaction. In sum NS has been, and
intends to remain, a vigorous competitor in New Jersey, and there is no basis for any
conclusion to the ’:ontrary.’s

With respect the settlement agreement with the Port Authority of New York and
New Jersey, NS (and CSX) have regularly consulted with PANYNJ since Split Date on
issues of mutual interest, including economic development matters. Significantly,
PANYNJ, the party to the settlement agreement, has not expressed to NS any concern

about NS’ cooperation on economic development matters, nor does PANYNJ itself raise

'“ Additionally, due to the network-like nature of rail systems, infrastructure investments
and improvements in one part of the system can have salutary effects eisewhere in the
system. One example of this is NS’ previously-reported development of its new
intermodal facility at Rutherford Yard in Harrisburg, PA. That facility enables NS to
block and classify cars there rather than in the NJSAA, thus improving the flow of cars
into and out of the NJSAA. See NS-2 at 58-59.

'® Triple Crown service to Portside was discontinued, in part because anticipated traffic
simply did not develop. The cessation of that service, however, freed up space for Port
operations and was done without any objection from the Port.
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this issue with the Boa.d. NS believes that the dialogue with PANYNJ has been and is
useful, and NS fully intends to continue those consultations.

Again, both NJDOT and NJTPA indicate that they support further discussions
among the parties and do not ask for any Board intervention at this time. Nevertheless,
NJTPA's suggestion that it might, in the future, seek Board intervention to “change the
conditions under which [Conrail] operates” in the Shared Assets Areas should be firmly
rejected. As already discussed, the organization and operation of the Shared Assets
Areas as negotiated by NS and CSX and implemented since Split Date constitute a
fundamental underpinning of the Conrail transaction, providing the mechanism through
which NS and CSX have been able over the past four years to introduce new and
effective two-carrier competition in northern New Jersey and elsewhere. What NJTPA
appears to suggest would amount to a radical and unwarranted restructuring of that
arrangement.

In its decision approving the Conrail transaction, the Board stated that it sought

not to “undermine the strength and integrity” of the proposed transaction, and in that

regard the Board declined to alter “the already prccompetitive [Shared Assets Areas]

carefuily negotiated by applicants.” CSX Corp. et al.—Control and Operating
Leases/Agreements—Conrail Inc. etal., 3 S.T.B. 196, 250 (1988). There is no basis for
the Board to reconsider doing so either now or in the future.
CONCLUSION
In its decision addressing comments in the third annual round of this p. .ceeding
last year, tlie Board found that “the conditions we imposed on the Conrail transaction

are workiny as intended, . . . the Conrail transaction has not resulted in any competitive




or market power problems, and . . . substantial progress has been made in
implementing the various environmental conditions and settlement agreements. The
reports, comments, and replies further demonstrate that the service problems that
occurred immediately after the Split Date have not recurred. The implementation of the
Conrail transaction is now largely complete.” Decision No. 10 at 3.

None of the comments filed this year provide any basis for the Board to deviate
from those conclusions. The record low number of comments itself indicates that those
conclusions remain valid; moreover, all but one of the (few) commenting parties do not
even request any Board intervention, but believe that any concerns they have can be
worked out among the parties through further discussion. And the one request for
active Board intervention—the remarkably overreaching demand by the “Lackawanna
Coalition” that the Board force divestiture of a PRR (NS-operated) line—is utterly
without legal or factual foundation.

Based on the record in this year's round of oversight, NS respectfully requests
that the Board find that no Board action is required or warranted and that there is no

reason to alter the con~lusions, quoted above, that it reached last year.

Respectfully submitted,
/ L2

[ e——X (.
Henry D. Light Richard A. Allen
James A. Squires Scott M. Zimmerman
John V. Edwards ZUCKERT, SCOUTT &
NORFOLK SOUTHERN CORPORATION RASENBERGER, LLP
Three Commercial Place 888 Seventeenth Street, NW
Norfolk, Virginia 23510-2191 Suite 700
(757) 8629-2638 Washington, D.C. 20006
(202) 298-8660

Attorneys for Norfolk Southern Corporation
and Norfoik Southern Railway Company
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Exhibit 1

Customer Notice

To Qur Arlington Station. Rowe Street Siation. |
iind Benson Street Station Customers

As many of you know, NJ TR iNSIT will be aunching cirect service 10 miciown Manhatiar anc Newark

for Boontor enc Montciair Bri nch rigers on Seplember 30. This service 1 & sighiticart benefs for our

rders because it OpONS up Irs vel opponunities previously Lnevailzbie for the majority of travelers on
these two rail ines It will resi it however in the closure of thice siatians Atlinglon, Rowe Stree!. and
Benson Street, etiective Sept :mber 20

Apparently, New York Greenw ood Lake Railway has represented that they are planning tc operate

passenger rail service into Hc soken once NJ TRANS|T ceases ils operation on Friday, Sepiémber 20
This is simply not true anc is nappropriate representation on their part. NJ TRANSIT wante 10 set
the recorg siraight €0 that you have the necessary information to
September 23.

pian your commute on Menday,

It is imponant for you 1c know thai New York Greenwooe Lake Railway representatives have not

demonstrated the finzncial ca »ability t¢ operate rail passenger service, have not received the
2ppropriate 2pprovals from 1n: Federal Railway Adminisiration, nor have they received the zuthority 12
operate along the line from tn : owner, Norolk Southern. They have fziles 1o provide the necessary 0oc-
umentation needed by NJ TR «NSIT 1¢ assess whether s railraad could salely and efficienty operate
In1e Hoboken, including an ov :rall business pian, proper insurance information, financial documentation,
and service plan amorg other; Lacking this information, there is no zgreement for New York

Greenwood Lake Railway 10 ¢ rovide service from fhese stations

As we have reported, Benson Street, Rowe Street and Arlington Stations on the Bocnton Line will no
lcnger be served after the last scheduled np on Friday, September 2C. Trave! options notices. which
inciude information about raif : huttie buses that will provide service 10 and from these closed stations 1o
neamy staticns, were distribul 20 ano will continue 1o be distributed at stations This information is also
availzble at Customer Service offices and on our website at www.njtransit.com,

NJ TRANSIT understanas tha 1ne new Moniclair-Boonton Line and the resulting closing of Bensor
Street, Rowe Street and Athing ton stations could impact your daily commute. Because of this. we have
been working with your local ¢ svernments 10 provide you with alternative service, 2nd have been
aclively promoting this by visit 7g your stations ang distributing the information via customer notces.
posiers and newspaper inseri:

NJ TRANSIT will continue 10 2 ;2ist each and every one of you during this transition period.

T2ULL 0 N (553, 7628100 pu-c-cisie The Way Yo Ge \\\

SuSiemer Sendce - Mcngay - Fricsy - 82.m- 5D W 1(800) 7723606 in N. (973) 491-9<00 SU p1-S1ate MTRA NSIT NN
TS IMturmation Centar » Cary - 6 3.m - Misngl = 1 (600) 772.2220 ;. \\\\\
BANNN




New Jersey Transit

; Exhibit 2

Mon, Aug 04, 2003 10:14 AM Business Opportunities | About NJT | Customer Service | FAQs | Site He p

NJTRANSIT @

The Way To Go. July 2003 Special Refund Request Form

»Schedules & Fares Home > About NJT > Capital Improvement Program > Capital Improvement Projects >

Candidate Project
»Trip Planner
S Lackawanna Cutoff
»My Transit

»Accessible Services  Background

A : : In the early part of the 20th century, the Delaware Lackawanna and Western Railroad
. »Travel Advisories constructed a level-graded route from Roxbury, NJ to just over the Delaware River to serve as

+ a faster, more direct route between existing rail lines in Pennsylvania and New Jersey The
i*»News & Events Lackawanna Cutoff, as this route came to be known. includes a series of unique structural
8, features, viaducts and massive fill embank nents through the deep valley< of this region. In the
1970s, Conrail, the eventual receiver of this property, abandoned the right of way and the track
was removed. The objective of the Lackawanna Cutoff project is to rzinstitute passenger rail
service on the abandoned rail right of way of the Lackawanna Cutoff and over existing freight
nght of way in Pennsylvania. The reinstituted rail line would provide service from Scraniun 10
Hoboken and New York Penn Station via transfer to MidTown Direct service by connecting to
the existing NJ TRANSIT Montclair-Boonton and Morris & Essex Lines

v ke

Click here to view @ map of the system

Project Scope

The project includes complete reconstruction of the line including track and signal
improvements to approximately 60 miles of right of way, new stations, parking facilities, a train
storage yard and additional rail rolling stock. It is assumed that NJ TRANSIT would operate the
new service. Proposed stations would serve Blairstown and Andover in New Jersev and
Scranton, Mount Pocono, Analomink and East Stroudsburg in Pennsylvania

Project Cost

The Draft Major Investment Study estimated the project cost at $200 - $230 million (2000
Rough Estimate). This estimate does not include property acquisition costs. The project is not
funded

Current Status

In October 2002, NJ TRANSIT's Board of Directors authorized consultant work for conceptual
design, completion of the environmental assessment and preparation of the documentation
required by the FTA for new transit lines. The State of New Jersey compieted the purchase of
the Lackawanna Cutoff property in May 2001

Next Milestone

The next milestone will be the completion of the Major Investment Study and Environmental
Assessment. A cost-sharing agreement for both capial and ongoing operating subsidies with
Pennsylvania must aiso be negotiated

Benefits
The project will provide passenger rail service to New York City from Northwestern New Jersey
and Northeastern Perinsylvania

NJ TRANSIT Department of Capital Planning and Programs
November 2002

http://www.njtransit.com/an_capitalprojects_project019.shtm 08/04/2003
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Before the
Surface Transportation Board
Washington, D.C.

CSX Corp. and CSX Transportation, Inc..

)
Norfolk Southern Corp. and Norfolk Southern )
Railwav Co. -- Control and Operating Leases ) Fin. Dkt. No. 33388 (Sub- No. 91)
Agreer :nts -- Conrail, Inc. and Consolidated )
Rail Corp. (GENERAL OVERSIGHT) )

Reply Comments of the
United States Department of Transportation

Introduction

The Surface Transportation Board (“STB” or “Board”) instituted this proceeding
to implement the oversight condition it imposed in Finance Docket No. 33388, the
acquisition and division of Consolidated Rail Corporation (“Conrail”) by CSX
Transportation, Inc. (“CSX™) and the Norfolk Southern Railway Co. (*NS”) (collectively,
“Applicants™). Decision No. 1, served February 9, 2000. The proceeding focuses upon
“the progress of implementation™ of the transaction, and the efficacy of the conditions
imposed by the Board. Id. at 1.

Last year, the third in the five-year period originally established, the Board
modified its oversight. The Applicants no longer have to prepare comprehensive annual
‘progress reports.” Decision No. 10 (served November 5, 2002). Instead, individual
parties would be free to raise specific issucs of concern, and the Applicants and other
interested parties could respond. Id. Several complaints have now been lodged on the

record; the common thread running through most of them is an allegation that the




Applicants have yet to fulfill certain commitments or conditions. The United States
Department of Transportation ("DOT" or "Department") hereby responds to the issues

raised in this fourth year of the Board’s oversight.

The Record

A number of shippers, small railroads, and others have submitted initial
comments. Most express dissatisfaction with what they regard as the Applicants’ failure
to date to fulfill conditions imposed by the Board, the terms of settlement agreements, or
other representations made during the course of the proceeding. Most, however, do not
seck specific action from the Board at this time.

I'wo New Jersey state government entities, the New Jersey Department of
Transportation (“NJDOT”) and the North Jersey Transportation Planning Authority
(“NJTPA™), raise an issue that surfaced last year. Both perceive a large “gap™ between
the Applicants’ promises for increased rail service and competition in the Shared Asset

Area (“SAA™) of Northern New Jersey and the alleged reality of marketing initiatives

(especially by NS) that de-emphasize rail service in the SAA, with rosultant increased

truck traffic, roadway congestion, and the like. See Comments of NJDOT and Comments
of NJTPA. Both state agencies pledge to continue discussions with the Applicants, but
both also intend to return to the STB 1f these prove unfruitful. Id

A second pair of narties has also returned to an issue that they brought to the
Board’s attention last year: the alleged inconsistency between a condition imposed by
the Board and a subsequent agreement. The parties are shippers and the public owner of

six small railroads in Pennsylvania who seek to secure continued access to the Canadian




Pacific railroad, which access they believe is ensured by the Board’s acceptance of their
original settlement agreement with NS. See the Joint Statement of Shippers and
Comments of SEDA-COG Joint Rail Authority. These parties also support continued
negotiations with NS.

I'he National Lime and Stone Company (*NL&S™) reports that for the past four
years it has made extensive use of the single-line service required by the Board as a
condition of approval, and that it expects to increase shipments of aggregates in the future.
See Comments of NL&S atl-2. The shipper is concerned, however, that the condition may
expire next year. It informs the STB that negotiations with CSX continue, and it reserves
the right to seek an extension of the condition. Id. at 3.

The Lackawanna Coalition (*Coalition” ) is an organization that supports commuter
and intercity passenger rail service in the Northeast. The Coaiition asserts that NS’s
alleged de-emphasis on rail service in the SAA and similar actions have made restoration
and expansion of passenger rail service more difficult. Comments of Coalitior. at 1-2. It
asks the STB to remove control of the pertinent lines from NS and give them to a “local,

New Jersev-oriented entity.” Id.

Discussion

The core i1ssue in this year’s oversight proceeding remains essentially what it was

last year: whether the Applicants have fulfilled various conditions, settlement

agreements, or other binding commitments. The Applicants’ responses may effectively

rebut the allegations summarized above. If they do not, however, it is a hopeful sign that




almost all the parties who have taken issuc with the Applicants’ performance to date have
also expressed a willingness to continue ongoing discussions.

In these circumstances the Board last year found that no action was warranted,
and that it retained the power to redress non-compliance with obligations imposed on or
assumed by the Applicants. Decision No. 10 at 4-8. The Department believes that is the
appropriate response this year as well. '

We share the STB’s well-established preference for private negotiations to
address controversies among parties. To the extent that parties cannot resolve their
differences -- or, as SEDA-COG contends, io the extent private agreements run afoul of
conditions -- the Board remains poised to vindicate the public interest. Id. That is as it
should be, for it is only through compliance with conditions or other binding obligations
that a transactior. warrants approval. 49 U.S.C. § 11324(c¢); see also CSX Corp/ et al; --

Control -- Conrail Inc. et al, 3 S.T.B. 196, 277-78 (1998) (**Conrail Decision™). ’

This is particulacly true with respect to such potentially major and recurring

questions as the true state of competition in the SAA. © The Board, of course, always

Only the Coalition secks immediate action from the STB. DOT does not support grant of the relef
requested. Not only is the transfer of control of rail lines extraordinary in its own right, but the Coalition
does not ground its request in any specific condition imposed on, or commitment made by, the Applicants.
Generalized challenges to railroad operational decisions based upon a preference for passenger rail
transportation do not meet the Board's standard for relief

I'he Board in this case required the Applicants to adhere to a host of conditions, settlement agreements,
and representations. For example, the STB directed the Applicants to “comply with all of the conditicas
imposed in this decision, whether or not such conditions are specifically referenced” in the ordering
paragraphs. Conrail Decision at 387, ordering paragraph 16. The Applicants must also “adhere to all of the
representations they made during the course of this proceeding, whether or not such representations are
specifically referenced in this decision.” Id. at 288, ordering paragraph 20.

The STB deemed the intramodal competition itroduced in the Shared Asset Areas to be ***he most
important public benefit” of the underlying transaction. Id. it 333.




retains the ability to address merger-related conduct that is inimical to the public interest,
regardless of whether it was specifically addressed at the time of initial approval.

Decision No. 10 at 6-7

Conclusion

This year’s oversight presents many of the same issues as last year. DOT believes
that much the same response is warranted at this point: encouragement of ongoing
discussions and confirmation of the Board’s readiness to enforce conditions and other

binding obligations should that eventually prove necessary.

Respectfully submitted,

oy 7/<4 \\

ROSALIND A. KNAPP \
Deputy General Counsel

August 4, 2003
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| certifv that on this date copies of the foregoing document were served on all parties of

record in this docket by first class mail, postage prepiid.
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Dale C. Andrews
Deputy Assistant General Counsel
for Litigation
United States Department of Transportation

August 4, 2003
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STB Finance Docket No. 33388 (Sub-No. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY
COMPANY - CONTROL AND OPERATING LEASES/AGREEMENTS
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION
(GENERAL OVEKSIGHT)

REPLY COMMENTS OF APPLICANTS
CSX CORPORATION AND CSX TRANSPORTATION, INC.,

INTRODUCTION
CSX Corporation and CSX Transportation, Inc. (collectively “CSX™),
submit the following reply comments to the comments submitted by the public
in the current (2003) round of this proceeding.
In this fourth round of formal oversight, only five comments were received:
one from a shipper (National Lime and Stone Company), one from a joint rail

authority (SEDA-COG Joint Rail Authority) which was joined by a number of

shippers and a short line railroad, one from the State of New Jersey Department of

Transportation, one from a New Jersey nonprofit corporation (the North Jersey
Transportation Planning Organization, Inc.), and one from a group of rail

commuters in northern New Jersey (Lackawanna Coalition). The first four




commenters have written simply to apprise the Board of ongoing discussions with
CSX and/or NS regarding various issues of interest to them. CSX concurs with
these commenters that there is no need for Board intervention as to any of these
subjects at this time; CSX understands that the Board remains available, under its

retained jurisdiction, to address any of these concerns that cannot be resolved

; A P | % i
through private discussions.  Only the Lackawanna Coalition has suggested any

action by the Board at this time. As explained below, this commenter has provided
no basis whatsoever for any action by the Board.
* * *
We will discuss briefly the five comments.

1. National Lime and Stone Company (“NL&S”) (NLS-3)

NL&S is a beneficiary of Condition No. 43, which, as amended in Decision

No. 96, provides as follows:

As respects Wyandot and NL&S, CSX and NS: must
adhere to their offer to provide single-line service for all
existing movements of aggregates, provided that they are
tendered in unit-trains or blocks of 40 or more cars; and
in other circumstances including new movements, for
shipments moving at least 75 miles, must arrange run-
through ()Fcrzlpions (for shipments of 60 cars or more)
and pre-blocking arrangements (for shlgmcnts of 10 to 60
cars). The requirements imposed on CSX and NS under
the preceding sentence will expire at the end of the 5-
year period commencing on Day One.

!

" CSX notes that the five-year period of retained jurisdiction provided for in the
Board’s Oversight Condition expires on May 31, 2004, the end of the five-year
period commencing with the “Split Date.” See CSX Corp. et al.— Control and
Operating Leases/Agreements— Conrail Inc. et al., 3 S.T.B. 196, 365-66  )98).




CSX Corp. et al— Control and Operating Leases/Agreements-—
Conrail Inc. et al., 3 S.T.B. 764, 789 (1998).

As originally set forth in Decision No. 89, Condition No. 43 did not include
an exprration date. CSX and NS sought clarification of this condition, arguing that
the Board’s intent was to limit the condition to five years. The Board agreed, and
in Decision No. 96 explained why permanent relief would be inappropriate:

LW]e believe that permanent relief is unnecessary, would
be contrary to the public interest, and would be
inconsistent with applicants’ proffer. Accordingly, our
condition will specifically include a 5-year term from
Day 1, the term that was offered by applicants. This
period should allow these shippers sufficient time to
make adjustments to the altered business environment
brought about by this transaction. . .. Permanent relief
would unduly interfere with the operations of both
applicants and impair their operating flexibility, which
we believe is the real kei' to efficient, economical
operations from which all shippers ultimately benefit.

3S.T.B. at 772.

Dissatisfied by the relief afforded by the Board, including the denial of
permanent relief, and apparently unpersuaded by the Board’s analysis, NL&S
petitioned for judicial review. The Second Circuit denied NL&S’s petition:

The record shows that the STB carefully considered the
requests of the mineral shippers, granted most of the
measures they sought, and reserved oversight authority
concerning rail service for that industry. The STB’s
decision to deny more extensive remedies at this time
was not an abuse of discretion.

Erie-Niagara Rail Steering Committee v. Surface Transportation Board, 247 F.3d

437, 447-48 (2d Cir. 2001).




NL&S states that it 1s in the process of negotiating a new transportation
contract with CSX, which would also require the agreement of NS to an extension
of trackage rights to CSX to provide “single-line” service. NL&S does not ask for
any relief at this time, but advises the Board that, if a new agreement is not reached
by June I, 2004, it intends to ask the Board for a supplemental order under 49
U.S.C. 11327 revising Condition No. 43 to extend its terms.

As is the case with respect to all situations involving multiple carriers, if
terms and conditions for the Bucyrus to Wooster movement make economic and
operational sense for each of NL&S, CSX and NS, arrangements to continue the
“single-line” service after June 1, 2004 will be reached. CSX and NS are, of
course, in the business of serving the transportation needs of their customers. If
there is no economic benefit for one of the three parties, the Board clearly
contemplated that after that date, two-carrier service would be the resvlt, absent an
extraordinary showing by NL&S of an abuse by the carriers involved. The

marketplace changes over time as producers and consumers change customers and

suppliers with the ebb and flow of commercial transactions. The Board’s condition

was sufficient to avoid disruption of then-existing commercial relationships. Once
the five-year condition expires, the Board ought to leave the matter in the hands of

the parties.




But the Board need not decide this matter at this time because NL&S does
not seek any present relief from the Board. NL&S and CSX have made
encouraging progress toward a single-line service package agreeable to the two of
them and CSX understands that NS is considering it from the standpoint of the use
of its trackage and the terms thereof.

> SEDA-COG Joint Rail Authority (“SEDA”) (undesignated)

These comments by a municipal authority in Pennsylvania interested in the
preservation of rail service in seven Pennsylvania counties address issues which
relate to NS rather than CSX, and CSX assumes that they will be discussed by NS
in its Reply Comments.

3. State of New Jersev Department of Transportation (“NJDOT™)
(undesignated)

NIDOT’s letter expresses concerns about the North Jersey Shared Assets
Area (“NJSAA™).> NIDOT recites several statements made by CSX and NS in the
CSX/NS Operating Plan for the North Jersey Shared Assets Area and Supporting
Statement (CSX/NS-119) (filed October 292, 1997), and then asserts that “the
public benefits anticipated by CSX and NS have not come to fruition.” NJDOT

has two 1tems of complaint: (1) that NS is not actively competing in the NJSAA,

* No concerns were expressed relating to the South Jersey/Philadelphia Shared
Assets Area (“SJ/PSAA”).




and (2) that CSX and NS have not yet provided and implemented “economic
development plans to promote the development of rail traffic within the Port
Authority of New York and New Jersey’s Port District, which covers virtually all
of the NJSAA.”

(CSX assumes that the first complaint will be addressed by NS in its Reply
Comments. It appears to CSX, however, that there has been keen two-carrier

competition for business in the area served by the NJSAA. As explained below,

port traffic is growing and shippers have been willing to locate or expand their rail-

served businesses at locations in northern New Jersey served by the NJSAA.
Despite a lagging economy and the closing of two key auto plants in the area,
traffic to and irom customers served by the NJSAA continues to be strong, albeit
somewhat down from prior high levels. Total rail traffic to the SJ/PSAA, which
did not experience such major plant closings, is actually up.

The second complaint refers to a settlement which CSX and NS entered into
with the Port Authority, notice of which was provided to the Board in Finance
Docket No. 33388 on April 10, 1998 (NY/NJ-20). That Settlement Agreement
included numerous agreements, including the referenced agreement regarding
economic development plans:

5. CSX, NS and CSAO [the Conrail Shared Assets Operator] will

provide and implement economic development programs designed to

promote the development of rail traffic within the Port District. CSX
and NS will consult with the Port Authority in the development of

ol




such plans, and the Port Authority will apprise CSX and NS of
opportunities for the development of rail traffic affecting the Port
District. To the extent it deems appropriate, the Port Authority will
seek input from CSX, NS and CSAO in its capital planning process.

CSX and NS have been consulting with the Port Authority on an ongoing
basis with respect to economic development opportunities and other issues of

common interest, and CSX does not understand that the Port Authority is of the

. O ’ . 3 e .
view that 'SX’s cooperation has been lacking.” The Port Authority has not sought

the Board’s assistance in this regard, even though the Port Authority well knows
how to do so. The Port Authority was an active participant in Finance Docket
No. 33388, and indeed was the driving force behind the Board’s order that CSX
and NS prepare a special Operating Plan for ti.> NJSAA. It has continued to be an
active participant in this Ceneral Oversight proceeding, submitting comments in
the first and third rounds (NY/NJ-2 filed July 14, 2000 and NY/NJ-3 filed July 17,
2002 respectively).

In last year’s Comments, the Port Authority expressly referenced the
importance of ongoing communications with the carriers, but made no complaint

about the level of those communications. It stated that it was reviving its efforts to

" NJDOT apparently misconstrues CSX’s commitment to share its plans
(lowercase) with the Port Authority — that is, communicating to the Port Authority
what it is doing and what it intends to do — with some sort of formal “Plan”
(uppercase) — the kind of planning document that a government or quasi-
government agency would prepare.




obtain public sector funding to previde additional intrastructure in the area, and
that the carriers provide useful information to i+ 3 end in their regular meetings.
NY/NJ-3 at 4. The Port Authority also noted that “the volumes of traffic moving
through the Port Authority on-dock ExpressRail facility are reaching record levels
on a regular basis.” /d. NJDOT’s prescat charges of weak competition in the
NJSAA are belied by this increase in traffic, given the availability of oth< . Atlantic
ports available to shippers.

During the past year, CSX, NS and Conrail have continued their discussions
with the Port Authority, NJDOT and NJ Transit regarding the need for additional
rail infrastructure to handle the growth in carge through the ports, and have made
significant progress. A prioritized list of potential projects has now been
developed. CSX. NS, Conrail, the Port Authority and NJDOT have agreed that
these projects will be funded through a combination of railroad aid public
contributions. Negotiations are ongoing, and some important issues are yet (o be
resolved, but CSX and the other parties are committed to continuing the process.

CSX is optimistic that the priority rail projects will be completed in timely

- . 4 v..g . . .
fashion.” In addition to these concrete capital projects to improve NJPort

competitiveness in future years, CSX, NS, and Conrail have actively contributed to

* CSX also helped the Po.. Authority 1eestablish documents and recoids destroyed
on September 11, 2001.




various studies and capital planning efforts of the Port Authority and State of New
Jersey.

Much progress has already been made. CSX has made many capital
improvements in the vicinity of the NJSAA following the Conrail Transaction, as

detailed in this General Oversight proceeding in the First Submission by

Applicants CSX Corporation and CSX Transportation, Inc. (CSX-1) at 13-19, 50-

52 (filed June 1, 2000); Second Submission by Applicants CSX Corporation and
CSX Transportation, Inc. (CSX-4) at 10-18, 42 (filed June 1, 2001); and Third
Submission by Applicants CSX Corporation and CSX Transportation, Inc. (CSX-
9) at 9-13, 24-25, 30-31 (filed June 3, 2002). During the past year, CSX undertook
the following projects:
Installed a second main line track between North Bergen, NJ and
Ridgefield Park, NJ and completed a major tie renewal project between
these points
Made drainage improvements at Bogota, NJ
Replaced UG Bridge at Ridgefield Park, NJ
Installed capacity vard tracks at Elizabeth Port Yard and commenced
construction of a TRANSFLO terminal to load containerized waste onto
railcars (including the rehabilitation of one yard track, the construction of
a second track, paving of an operating area, and construction of various
access roads, yard crossings, and support facilities).

Conrail has also made many capital improvements in the NJSAA following

the Conrail Transaction. As we have previously reported, substantial resources




have been invested in information technology upgrades and planned cyclical
renewal of rail and rail ties, as well as the following significant projects:

e Adding two new. high capacity yard tracks at Port Reading Yard in
Woodbridge. NJ (CSX-1 at 19)

Adding a new connection to NYS&W near Croxten Yard (CSX-1 at 19)

[nstallation of 7.1 miles of welded rail, primarily in Oak Island
Classification Yard and Pavonia Receiving Yard (CSX-4 at 18)

Addition of two new tracks at Bayline Yard at Newark, NJ (CSX-4 at 18)
Rehabilitation of the bridge at Bayonne, NY (CSX-9 at 12)

Installation of second main track between Jersey City, NJ and North
Bergen, NJ (during past year)

Signal improvements at various locations in NJSAA (during past year).

The rail infrastructure is supporting economic development in the NJSAA

area. Following the Conrail Transaction, over 20 companies served or to be served

by the NJSAA (or short lines connecting to the NJSAA) announced expansions or
start-ups of operations that represent over $90 million of private capital investment
in the area and are expected to provide over 600 jobs. CSX expects over 16,000
carloads of business annually from these expanded or new customers, and NS can
reach these same customers via the CSAO in accordance with the terms of the
North Jersey Shared Assets Area Operating Agreement. Other expansions and/or

start-ups are expected in the coming year. A number of these expansions and start-




ups were facilitated through the involvement of state and local economic
development officials. CSX has been actively engaged with these New Jersey
officials, and believes that they have been an important factor in past economic
successes and will continue to be an important factor in business growth in the
northern New Jersey area.

4. North Jersev Transpoitation Planning Authority (“NJTPA™)
(undesignated)

The NJTPA writes separately to note its concurrence with NJDOT’s views
and concerns, and similarly expresses the view that the Board should await the
outcome of discussions among the parties interested in the NJSAA. In the event

those discussions fail, however, NJTPA expresses the view that the Board should

reorganize the CSAO (a branch of the continuing Conrail) into an entity that would

“market [its] services, quote rates, engage in economic development, [and] operate
as a profit center.”

The Board should reject this suggestion at the outset. It runs directly counter
to a fundamental premise of the Board’s approval of the Conrail T-ansaction — that
the Shared Assets Areas covering the critical markets in MNorth Jersey, South
Jersey/Philadelphia and Detroit should be operated neutrally by an entity (the
CSAO) owned by both carriers, and used by its joint owners for the pickup and
delivery of their line-haul freight. There is simply no justification, five years after

the Board’s approval of the Transaction and four years after Split Date, for the

itk




Board even to contemplate such a forced radical restructuring of the Transaction at
the suggestion of a nonprofit corporation, unsupported by any shipper or anyone
else with an economic interest in the matter. The NJTPA’s suggestions should be
rejected.

S Lackawanna Coalition (undesignated)

This organization consists of rail commuters who were riders on the New

Jersey Transit (“NJT”) Isoonton Line until NJT discontinued that service in

September 2002. NJT operated this service over a former Conrail track (now PRR

track ) that was allocated in the Conrail Transaction for operation by NS. Contrary
to the statement made by the Lackawanna Coalition, the former NJT Boonton
service did not utilize any track operated by the CSAO within the NJSAA. CSX
understands that, pursuant to NJT’s long-term plan, NJT discontinued the Boonton
service in favor of service on a parallel rail line, which NJT apparently concluded
some time ago would better serve the public interest. CSX does not have a direct
interest in the operation of commuter service over a Conrail line operated by NS,
and CSX assumes that NS will respond to the comments of the Lackawanna
Coahtion regarding commuter service in more detail.

However, CSX must provide a general response to the Lackawanna
Coalition’s unsupported proposals intended to increase freight traffic over the

Boonton line, including a proposal to grant one or more competing freight railroads




rights to use this line and the NJSAA, assets for which they have not paid. The
Coalition impermissibly proposes to confiscate private freight rail assets. And,
putting to the side the questionable notion that increasing freight traffic would in
fact help the Coalition achieve its goal of restoring its members’ preferred local
commuter service, the Coalition’s comments reflect a fundamental
misunderstanding of the relationship between commuter operations over lines
owned by freight railroads and the freight railroad hosts. If and when this group of
local commuters has a concrete plan for financing and operating a new service to
replace the one NJT found to be unsupportable, it is free to negotiate with NS -- the

allocated operator of the line — for rights to use the line, subject of course to

5
mutually agreeable terms.

In any case, what we have here is a statement of disagreement by a group of
local commuters with a decision of NJT to terminate their preferred local rail
service. and an expression of frustration that they have no immediate plan for
financing and operating a replacement service. No basis whatsoever has been

provided for the Board to involve itself in this matter.

5 In addition, rail lines can be bought and sold where parties bargain at arm’s
length and fair value is given. For example, as we reported in our First Submission
by Applicants CSX Corporation and CSX Transportati 1, Inc. (CSX-1) (filed

June 1. 2000). Conrail (with the approval of CSX and MS) sold its Bordentown
Secondary to NJT for construction of a light rail line between Trenton and
Camden. CSX-1 at 62.




CONCLUSION

After four years of operations, the Conrail Transaction has clearly justified

the Board’s finding that the Transaction is in the public interest. This conclusion is

further demonstrated by the fact that no commenter this year provides any basis for

any action by the Board.

Of Counsel:

Peter J. Shudtz

CSX CORPORATION

1331 Pennsylvania Ave., N.W,
Suite 560

Washington. D.C. 20004

Paul R. Hitchcock

CSX TRANSPORTATION, INC.
500 Water Street
Jacksonville, FLL 32202

Dated: August 4, 2003

Respectfully submitted.
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Mary Gabrielle Sprague

Cathy Hoffman

ARNOLD & PORTER

555 Twelfth Street, N.W.
Washington, D.C. 20004-1202
(202) 942-5000

Samuel M. Sipe, Jr.

David H. Coburn

STEPTOE & JOHNSON LLP
1330 Connecticut Avenue, N.W.
Washington, D.C. 20030-1795

Counsel for Applicants
CSX Corporation and
CSX Transportation, Inc.




CERTIFICATE OF SERVICE
The undersigned counsel for CSX Corporation and CSX Transportation, Inc.

hereby certifies that on this 4™ day of August, 2003, a copy of the foregoing

“Reply Comments of Applicants CSX Corporation and CSX Transportation, Inc.”

were served on all parties of record ! / first-class mail, postage prepaid, or more

expedited method.

yay [ ; [ /

/ / :\/W v’;f//‘vc&//é/ )J/W nl —
Mary Gabrielle Sprague

ARNOLD & PORTER

555 Twelfth Street, N.W.

Washington, D.C. 20004-1202

(202) 942-5858

Counsel for CSX Corporation and
CSX Transportation, Inc.
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LACKAWANNA COALITION
Box 283
Millburn, N.J. 07041

July 10, 2003

Mr. Vernon Williams, Secretary
Surface Transportation Board ; Y 5/
1925 K St.. N.W.. Room 700 ﬂ( 08 ‘/J)» '

Washington, D.C. 20423

Re: CSX Corp.. CST Transportation Inc.. Norfolk Southern Railway Co. — Control and
Operation Leases/Agreements — Conrail, Inc. and Consolidated Rail Corp. (General
Oversight), Docket No. FD-33388 (sub 91)

Dear Mr. Williams:

I'he Lackawanna Coalition is an independeni organization which advocates on behalf of
rail riders on New Jersey Transit’s Morris & Essex and Montclair-Boonton Lines. While we are
concerned with issues regarding passenger rail service in our geographic area. the present matter
is an instance where rail freight issues directly impact upon proposed passenger services of
interest to rail riders and potential rail riders in our region.

We have adopted a resolution in support of a proposal by the New York & Greenwood
Lake Railway Co. to operate commuter passenger service between Benson St. Station on the
Boonton Line (former Greenwood Lakes Line) and Hoboken. A portion of the line proposed for
this service is part of Conrail Shared Assets (CSA) and is operated by the Norfolk Southern
Railway Co. (NS). Commuter rail passenger service was operated on this line by New Jersey
Transit until September 20, 2002, and the New York & Greenwood Lake Railway Co. has
proposed to restore this service. We are concerned that the recent removal of one of the tracks on
this portion of the line (formerly double tracked), despite urgings by the New Jersey Department
of Transportation to leave the line intact. has reduced the likelihood of the restoration of this
passenger service. For passenger service to be restored. DB Drawbridge (over the Hackensack
River) must be kept intact and operable.  We are concerned that NS could decide to discontinue
operations on the bridge, thereby rendering restoration of commuter service impossible.

We have also been informed that NS has attempted to entice shippers to move away from
locations along this line (which 1t operates in New Jersey as part of CSA). in tavor of other
locations on its line in Pennsylvania. Such practices must inevitably result in the dimiution of
the usefulness of this line to the region of New Jersey which it serves. both in terms of current
freight and future passenger operations. Every major metropolitan area should be served by two
Class | freight railroads. It appears that NS has not acted as if it is willing to serve the New York
area through its CSA line in New Jersey. This leaves only CSX to serve the nation’s largest
market. If NS does not wish to actively compete with CSX in New Jersey, the line should be
turned over to an operator that would. Perhaps a revenue sharing arrangement between NS and
CSX is inherently flawed, since it creates an inherent conflict, and should be abandoned.




The Lackawanna Coalition has also adopted a resolution supporting rebuilding of the
[Lackawanna Cutoft Line between Morris Jet. and the Pennsylvania side of the Delaware Water
Gap. for the restoration of passenger rail service to Scranton and possibly beyond. We have been
informed that the restoration of the Lackawanna Cutoff would allow the Canadian Pacific
Railway Co./Delaware & Hudson Railway Co. (CP/D&H) access for freight shipments to the
New York area. through the Boonton Line, which is part of the line currently operated by NS.
We are concerned that NS could engage in practices that will have the impact of preventing
competition from CP/D&H. Such a result would have an anticompetitiv= effect in serving the
New York area through rail lines in New Jersey. Moreover, infrastructure investment by CP Rail,
as a major freight carrier. could help to defray the cost of rebuilding the Lackawanna Cutoff
Line. A prospective partnership with CP Rail to develop this line for both freight and passenger
service could result in significant cost savings for the organizations that have pledged funds for
rebuilding the line: New Jersey Transit, and Monroe and Lackawanna Counties in Pennsylvania.

The Lackawanna Coalition wishes to assist in the restoration of commuer service
between Benson St. and Hoboken. as well as intercity service on the Lackawanna Cutoff Line to
Scranton and points beyond. We believe that these ends can be effectively served by, the removal
of the line comprising the Boonton Line (including the former Greenwood Lakes Line), Orange
Branch, Washington Secondary and Phillipsburg Branch from control and operation by NS. and
giving such control and operation to a local. New Jersey-oriented entity. Such an entity could be
either an independent railroad company established to operate the line at issue, or a consortium
of existing short line railroads currently operating in the region (such as the Morristown & Erie).
Accordingly, we request that you hold final acceptance of the present post-Conrail arrangement,
and substitute an arrangement that makes the CSA line in New Jersey independent of CSX and
NS. Such a move would promote both the viability of our freight rail infrastructure and the
possibility of restoring two proposed passenger services in the region.

On June 23, 2003, the Lackawanna Coalition adopted a resolution in support of the
objectives described in this letter. A copy of that resolution is enclosed. Copies of the other
resolutions mentioned herein will be furnished on request.

Please consider this letter and the enclosed resolution to constitute the comments by the
lLackawanna Coalition on the above-entitled matter.

Yours very sincerely,
: w

-
T X

DAVID PETER ALAN
Chair

Encl. as stated

Cc: Bruno Maestri, Esq.; Norfolk Southern Railway Co.
Commissioner Jack Lettiere, N.J. Dept. of Transportation
North Jersey Transportation Planning Authority
New Jersey Transit
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THOMPSON
HINE

May 21, 2003

I'he Honorable Vernon A. Williams : 258
KLY 91 4
Secretary £3 ¢

v . P'A
Surface Transportation Board ANAGE e py
1925 K Street, N.W. ol
Washington, DC 20423-0001 =

A
TV L

g .\I('\.\(’H}\’('l'

Ri: STB Finance Docket No. 33388 (Sub-No. 91), CSX Corp. and CSX Transp. Inc., Norfolk
Southern Corp. and Norfolk Southern Ry. Co. — Control and Operating Leases/Agreements
Conrail Inc. and Consolidated Rail Corp. [General Oversight]

Dear Secretary Williams:

I'his letter is filed, on behalf of Carg:ll, Inc., in brief response to the “Joint Report of Norfolk
Southern and CSX Regarding Cargill, Inc.” [SX/NS-3), filed in the above-referenced docket on
May 19, 2003, Although the Joint Report makes no reference to Cargill’s “Status Report and
Request to Establish Deadline,” filed on April 28, 2003, both the timing (within 20 days) and the
subject matter of the Joint Report clearly are intended to respond to Cargill’s filing, which
expressed frustration over the inordinate delay by CSX and NS in developing an operating plan
to preserve Cargill’s 2-to-1 status at Sidney, Ohio that is consistent with the representations they
made to Cargill and the Board in their Application for control of Conrail.

CSX and NS, however, ignere Cargill’s request that the Board establish a May 30, 2003 deadline
for resolution of this long-pending matter. Instead, they assert that they are close to resolving the
matter and promise to report further to the Board when an agreement is signed, or in any event,
by June 9, 2003, Cargill has heard such promises before and understandably is dubious of these
most recent representations, particularly since CSX and NS promise only to file another status

report.

Cargill nevertheless is willing to acquiesce to the proposed 10 day extension of its requested
deadline until June 9, 2003, but only if CSX and NS reach a final agreement by that date. In
>sts that the Board require any status report that is unaccompanied by a

ll'v,n ‘arorl ve
addition, Cargill requests the

Jeff Moreno@ ThompsonHine.com Phone 202.263.4107 Fax 202.331.8330




THOMPSON

~ HINE

1. 2003

final agreement on June 9" 10 fully explain why CSX and M'S have been unable to reach an
agreement, identify the remaining opun issues, and thoroug hly explain each railroad’s position

on those 1ssues.

Sincerely,

Jeffrey 0. Moreno

Dennis G Lyens Richard A. Allen

Arnold & Porter Zuckert, Scoutt & Rasenberger, LLP
555 Twelfth Street, NW 888 Seventeenth Street, NW, Suite 700
Washington, DC 20004 Washington, DC 20006

Counsel for CSX Counsel for Norfolk Southern
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Octcber 4, 2002

By Hand

The Honorable Vernon A, Williams
Secretary

Surface Transportation Board

1925 K Street, N.W.

Washington, D.C. 20423-0001

RE: STB Finance Docket No. 33388(Sub-No. 91)

Norfolk Southern Corporation and Norfolk Southern Railway Company
- Control and Operating Leases/Agreements-
Conrail Inc. and Consolidated Rail Corporation (General Oversight)

Dear Secretary Williams:

Enclosed please find an original and twenty five (25) copies of The Status Report of Cargill,
Incorporated to be filed in the above-referenced docket.

Also, enclosed i1s one additional copy for stamp and return.  Kindly date-stamp the additional
copy for return to this office by messenger.

If you have any questions, please do not hesitate to call. My direct dial number 1s (202) 263-
4107.

Sincerely,

’%’Lvl\\u,/ H Hevup—

Michael H. Higgins

Attornev for Cargill, Incorporated ENTERED
ornev for Carg corporatec Office of Proceedings

< OCT 4 200
Mr. Jeffrey Johnson
J
Mr. Ron Hunter pub';{g':qg'w,,.

1920 N Street, N.W
W |~‘l|)!),"-';, D1 200 36- 1600




BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO. 33388 (SUB-NO. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC.,
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY

CONTROL AND OPERATING LEASES/AGREEMENTS
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION

(GENERAL OVERSIGHT] St
Office of DUV(""””}{S

4 2007
STATUS REPORT Baite
OF CARGILL. INCORPORATED Public Recorg

Cargill, Incorporated (“Cargill””) hereby submits this Status Report in the above-

captioned proceeding,

In Comments filed on August 5, 2002, Cargill raised concerns that recent developments
involving the fees charged by CSX to NS to preserve two-carrier access at Sidney, Ohio are
inconsistent with the merger decision by not adequately protecting Cargill’s shipments of
agricultural products from Sidney, Ohio to NS-served destinations, effectively negating the
protections that both carriers assured Cargill, as a 2-to-1 shipper at Sidney, would preserve two-

carrier competition post-merger. At the request of CSX and NS, and without objection from

Cargill, the Board extended the time for filing Reply Comments to Cargill until September 25,

2002, 1n order to allow the parties to reach a negotiated resolution of Cargill’s concerns. See

Decision No. 9 (served Sept. 13, 2002).




CARG-6

(CSX and NS separately filed comments on September 2™, stating that CSX had sent a
written proposal to Cargill, which was copied to NS, on the preceding day, September 24, 2002.

Boih railroads expressed hope that a negotiated resolution could be reached, although NS

expressed some preliminary concerns regarding CSX’s proposal.’

The CSX proposal offered four alternative solutions to Cargill. The first option would
implement the solution approved by the Board in the merger decision, by providing a cost-based
interchange rate of $60 at Sidney. The second option preserves the current operations, but only
at a rate slightly lower cost than CSX initially had estimated. The third and fourth options offer
proportional rates over various interchanges with NS. After obtaining and reviewing
proportional rates from NS for use in combination with the CSX rates, Cargill has concluded that

Options 2-4 do not remedy its concerns.

Option 1, however, is attractive to Cargill and Cargill has communicated this fact to CSX
and NS. Based upon preliminary discussions with NS, Cargill understands that certain
operational details still would need to be worked out between NS and CSX. Although Cargill 1s

hopeful that these details will be addressed to everyone's mutual satisfaction, Cargill asks the

(- > NP . . OV
I'here 1s a materia’ misstatement of fact in CSX's comments that Cargill desires to correct for the record. CSX

states

When the Split Date came, instead of providing this remedy [the proposal
approved by the Board in the merger decision] to Cargill, with Cargill’s consent
(CSX and NS provided an aliernative method of providing access to NS for the
Cargill facility at Sidney. An arrangement was worked out under which CSX
would move the outgoing cars from Sidney to Indianapolis, where they wouid be
classified and then delivered to NS at Marion, OH.

CSX Comments at 2. Cargill consented only to a direct movement of its cars from Sidney to Marion, not Sidney-
Indianapolis-Marion. It is the cost of this nearly 200-mile round-trip diversion West to Indianapchs, before moving
only 60 miles East to Marion, that has triggered Cargill's comments in this oversight proceedirg. Cargill Comments
at3, 5.




CARG-6

Board to retain jurisdiction over this matter until such time as Cargill notifies the Board that a

final resolution has been reached.

Respectfully submitted,

3 .:::5_ ,LJ.A_L, L ELL 4.1‘4., -’_:4,.,_7. f -
Jeffrey O. Moreno

Michael H. Higgins
THOMPSON HINE LLP

1920 N Street, N.W., Suite 800
Washington, D.C. 20036
(202) 331-8800

Attorney for Cargill, Incorporated
October 4, 2002




CERTIFICATE OF SERVICE

I, Pamela D. Plummer, a secretary at the law firm of Thompsor Hine LLP, do

hereby certify that on this 4" day of October, 2002, a copy of the Status Report of

Cargili, Incorporated was served by first-class mail, postage prepaid, or mo.e expedited
method to the following:

Henry D. Light *Richard A. Alien

James A. Squires Scott M. Zimmerman

George A. Aspatore ZUCKERT, SCOUTT & RASENBZRGER, LLP
Greg E. Summy 888 Seventeenth Street, N.W,

John V. Edwards Suite 700

NORFOLK SOUTHERN CORPORATION Washington, D.C. 20006

Three Comierciai Place (202) 298-8660

Norfolk, Virginia 23510-2191

(757) 629-2838

*Constance A. Sadler
SIDLEY AUSTIN BROWN & WOOD
1501 K Street, N.W.
Washington, D.C. 200005
(202) 736-8000
Attorneys for Norfolk Southern Corporation
and Norfolk Southern Railway Company

Of Counsel: *Dennis G. Lyons
Mary Gabnielle Sprague
Mark G. Aron Sharon L. Taylor
Peter J. Shudtz ARNOLD & PORTER
CSX CORPORATION 555 Twelfth Street, N.W.,
One James Center Washimgton, D.C. 20004-1202
901 East Cary Street (202) 942-5000
Richmond, VA 23219

P~ul R, Hitchcock “Samuel M. Sipe, Jr.

Nicholas S. Yovanovic David H. Coburn

CSX TRANSPORTATION, INC. Carolyn D. Clayton

500 Water Street STEPTOE & JOHNSON LLP

Jacksonville, FI. 32202 1330 Connecticut Avenuz, N.W,
Washington, D.C. 20036-1795

Caounsel for Applicants
CSX Corporation and
CSX Transportation, Inc.

Qamdﬁ Dlunnp

Pamela D. Plummer




FD-33388 (SUB 91)

9-25-02

D

206268




ZUCKERT SCOUTT & RASENBERGER, L.LP

888 Seventeenth Street, NW, Washington, DC  20006-5509
Telephone [202] 298-8660 Fax [202) 342-0685

www zsrlaw.com

September 25, 2002

BY HAND DELIVERY

Vernon A. Williams

Secretary

Surface Transportation Board
1925 K Street, NW.
Washington, D.C. 20423-0001

Re: CSX Corp. et al. - Control and Operating Leases/Agreements — Conrail
Inc. et al., Finance Docket No. 33388 (Sub-N»o. 91) (General Oversight)

Dear Secretary Williams:

Enclosed for filing in the above-referenced proceeding are the original and 25
copies of NS-10, “Norfolk Southern’'s Reply To The Comments Of Cargill, Incorporated.”
Also enclosed is a 3.5-inch computer disk containing the text of NS-10 in WordPerfect
5.0 format.

Kindly date-stamp the enclosed additional 2 copies of NS-10 and return them to
our messenger

Sincerely.
BAMLOLLL
Scott M. Zimmerman
Enclosures

cc. All parties of record




BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET No. 33388 (Sub-No. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC.
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY

- CONTROL AND OPERATING LEASES/AGREEMENTS --

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION

(GENERAIL OVERSIGHT)

NORFOLK SOUTHERN'S REPLY
TO THE COMMENTS OF CARGILL, INCORPORATED

Pursuant to the Board’s Decision No. 9 in this proceeding, served September 13, 2002,
Norfolk Southern Corporation and Norfolk Southern Railway Company (collectively, “NS™)
submit the following in reply to the submission of Cargill, Incorporated (CARG-5) filed with
the Board on August 5, 2002,

Cargill’s comments pertain to its soybean processing and refining facility at Sidney,

Ohio. Sidney is a CSX/Conrail 2-to-1 point identified in the CSX/NS/Conrail control

application. See Finance Docket No. 33388, CSX/NS-18 (Application Vol. 1) at 546, 549,




Cargill asserts that the present arrangement under which CSX and NS provide for NS
service to Cargill’s Sidney facility (thus preserving two-carrier access) is not adequate, and
“will render Cargill non-competitive in the soybean meal market to NS destinations.” CARG-
5at5  Cargill asks the Board “to take sufficient oversight action to ensure that Cargill is
protected as a 2-to-1 shipper in the Conrail merger.” CARG-5 at 5.

Soon after the original Cargill tiling, NS and CSX began discussions and NS made a
series of proposals in an effort to craft a new access arrangement acceptable to the carriers and
Cargill. Over the past several weeks, however, CSX has failed to meet or discuss the matter
substantively with NS despite several overtures by NS to do so.

Late yesterday, CSX sent a written letter proposal addressed to Cargill. NS received
the letter proposal substantially after close of business. The proposal has not been discussed
with, much less approved by, NS.

NS remains willing to meet with CSX to discuss resolution, in a manner consistent with
Board precedent and practice. NS continues to believe that the matter can be resolved in a
manner satisfactory to the carriers and Cargill without the need for Board intervention,
although resolution based on the CSX proposal seems doubtful at best. Nevertheless, given

that NS oniy received the CSX document well after close of business last night, NS

respectfully reserves the right to respond, and notes that it intends to respond, in due course.




Respectfully c.ullmi(ted

MWU\,‘\,\ # i

John V. Edwards Richard A. Allen
NORFOLK SOUTHERN Scott M, Zimmerman : /
CORPORATION ZUCKERT, SCOUTT &

Three Commercial Place RASENBERGER, LLP
Norfolk, Virginia 23510-2191 888 Seventeenih Street, NW
(757) 629-2838 Suite 700

Washington, D.C. 20006

(202) 298-8660

Attorneys for Norfolk Southern Corporation
and Norfolk Southern Railway Company

September 25, 2002




CERTIFICATE OF SERVICE

I certify that on September 25, 2002 a true copy of NS-10 was served by hand delivery
upon:

Jetfrey O. Moreno

Thompson Hine LLP

1920 N Street, NW

Suite 800

Washington, D.C. 20036
Attorney for Cargill, Incorporated

Dennis G. Lyons

Arnold & Forter

555 Twelfth Street, NW
Washington, D.C. 20004
Attorney for CSX Corporation and
CSX Transportation, Inc

and by first class U.S. Mail, postage prepaid, or by more expeditious means, upon all other

S AUAMLLLL L

Scott M. Zimmerman

parties of record in Finance Docket No. 33388 (Sub-No. ‘)l{
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ARNOLD & PORTER Dennis G. Lyons

Dennis_Lyons@aporter.com

202.942.5858
202.942.5999 Fax

555 Twelfth Street, NW
Washington, DC 20004-1206

September 25, 2002
BY HAND

The Honorable Vernon A. Williams, Secretary
Surface Transportation Board

Office of the Secretary

1925 K Street, NW

Washington, DC 20423-0001

Re:  STB Finance Docket No. 33388 (Sub-No. 91)
CSX Corporation and CSX Transportation, Inc..
Norfolk Southern Corporation and Norfolk Southern Railway Company
Control and Operating [.cases/Agreements
Conrail Inc. and Consolidated Rail Corporation (General Oversight)

Dear Secretary Williams:

Enclosed are an original and twenty-five (25) copies of CSX-11, the “Response of
Applicants CSX Corporation and CSX Transportation, Inc., to Comments of Cargill,
Incorporated™ for filing in the above-referenced docket.

Please note that a 3.5-inch diskette containing a WordPerfect 5.1 formatted copy
of this filing is also enclosed.

Kindly date-stamp the additional copy of this letter and the “Response™ at the time
of filing and return them to our messenger.

Thank you for your assistance in this matter. Please contact the undersigned at
3 3 £
(202) 942-5858 if you have any questions.

' yours,

ENTERED |
Office of Proceeding$

SEP 5 2002 “nnis

Counsel for CSX Corporation and
CSX Transportation, Inc

Fart of
Public Record

rjm
Enclosures

Washington, DC New York Lus Angeles Century City Denver London Northern Virginia




BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NoO. 33388 (SuB-No. 91)

s

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY
COMPANY — CONTROL AND OPERATING LEASES/AGREEMENTS —
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION
(GENEPAL OVERSIGHT)

RESPONSE OF APPLICANTS
CS.< CORPORATION AND CSX TRANSPORTATION, INC.,
TO COMMENTS OF CARGILL. INCORPORATED

Office E)?Tpﬁgggedings

Of Counsel: SEP 25 2007 Dennis G. Lyons

Mary Gabrielle Sprague
Mark G. Aron pub‘.ig'a,;';o,d Sharon L. Taylor
Peter J. Shudtz ARNOLD & PORTER
CSX CORPORATION 555 Twelfth Street, N.W.
One James Center Washington, D.C. 20004-1202
901 East Cary Street (202) 942-5000
Richmond, VA 23219

Counsel for Applicants
Paul R. Hitchcock CSX Corporation and
CSX TRANSPORTATION, INC. CSX Transportation, inc.
500 Water Street
Jacksonville, FLL 32202

Dated: September 25, 2002

ORIGINAL




BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Finance Docket No. 33388 (Sub-No. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY
COMPANY — CONTROL AND OPERATING LEASES/AGREEMENTS —
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION
(GENERAL OVERSIGHT)

RESPONSE OF APPLICANTS
CSX CORPORATION AND CSX TRANSPORTATION, INC'.,
10 COMMENTS OF CARGILL, INCORPORATED

CSX Corporation and CSX Transportation, Inc. (collectively “CSX") submit
this as their initial response to the comments of Cargill, Incorporated (“Cargill™)
filed on August 5, 2002 (CARG-5). They propose to supplement this response,

as set forth below.

BACKGROUND
Cargill’s soybean processing and milling facility at Sidney, Ohio was an
acknowledged “two-to-one” point in the Transaction in which CSX and Norfolk
Southern Corporation and Norfolk Southern Railway Company (collectively “NS™)

juired control of Consolidated Rail Corporation (*Conrail”) and divided the

operations of its routes and other assets between them (the “Conrail Transaction™).




See McClellan V.S., CSX/NS-18, Vol. 1 at 546, 549." The proposal to deal with

this “two to one” situation, which was presented to and approved by the Board,
involved the formula used to deal with a number of two-to-one issues: The carrier
which would not otherwise have had access to the shipper in question (here, NS)
was granted trackage rights over the other carrier at 29 cents a car mile, subject

to RCAF(U) escalation. 3 S.T.B. 196, 231 (1998). So in this case, the proposal
submitted to the Board and approved by it involved NS being afforded trackage
rights from Lima, OH to Sidney, OH on the basis just mentioned. See CSX/NS-25,
Vol. 8B at 543-50 (trackage rights) and CSX/NS-25, Vol. 8C at 616-39 (switching
to get in to the facility), for the documentation.

When the Split Date came, instead of providing this remedy to Cargill, with
Cargill’s consent CSX and NS provided an alternative method of providing access
to NS for the Cargill facility at Sidney. An arrangement was worked out under
which CSX would move ti:e outgoing cars from Sidney to Indianapolis, where they
would be classified and then delivered to NS at Marion, OH. A temporary charge
for compensation to CSX was established between NS and CSX, to be revised
after a cost study. The cost study was over two years in the making and it, quite
naturally, reflected the inefficiency of the CSX movement (hauling the cars
westward to Indianapolis and then eastward to Marion). The cost study indicated

a cost of $646 per car. Cargill does not appear to dispute the validity of the cost

' Citations not otherwise indicated are to the record in the primary docket,

Finance Docket No. 33388.




study, but argues that the change in cost required NS to raise its charges to Cargill

by $450 (per railroads-owned car) and by $480 (per private car). CARG-5 at 2.

Cargill made this matter the subject of its comments in CARG-5.?

THE CSX PROPOSAL

CSX is committed to providing a method whereby Cargill will receive an
appropriate remedy for the facility at Sidney, so that it may serve destinations on
NS on an economical basis to the extent that CSX can itself appropriately do so. In
implementation of this, CSX on September 24, 2002, made a written proposal to
Cargill (with a copy to NS) cffering to restore the provisions contemplated in the
CSX/NS Application in the Conrail Transaction, that is, by performing switching
at Sidney for NS movements on NS’s trackage rights between Lima and Sidney.
As contemplated by the Application, cost-based switching at Sidney is to be
provided by CSX, and, moreover, the proposal includes an attractive flat rate for it.

In addition to that proposal, which would restore the parties to the provisions
originally raade for Cargill in the Conrail Transaction Application, CSX also
offered a rumber of other alternatives, which Cargill could elect without prejudice
to Cargill’s right to insist on the original arrangement contemplated in the Conrail
Transaction Application.

These alternatives include the provision of favorable proportional rates from
Sidney to Anderson, OH (near Marion), for use in connection with movements

beyond Anderson over NS; the provision of a set of proportional rates to various

CSX has no objection to Cargill’s having filed its Comments out of time.

o3




locations in the Midwest and Pennsylvania connecting to NS for use in movements
on NS (including Muncie, IN; Marion, OH; Cincinnati, OH; Columbus, OH; and
Pittsburgh, PA); and, if Cargill elects, a version of the current operation over
Marion, for which a proportional rate would be established, with a somewhat more
favorable rate than the $646 rate if private equipment is used.

Cargill has not yet responded to these proposals. CSX believes, assuming
satisfactory arrangements can be made with NS by Cargill (which we assume will
be the case and in connection with which CSX will cooperate), that these proposals
will have the effect of giving Cargill the full access to NS destinations that the

original two-to-one solution proposed in the Application contemplated. While the

CSX proposals are subject to specified terms and conditions, CSX’s proposal to

maintain the original solution — cost-based switching at Sidney in connection with
NS’s use of its trackage rights from Lima - is unconditional and will remain a
safety net for Cargill.

As is evident, this response is an interim response, filed in order to bring
the Board up to date as to the status of this matter. CSX will supplement it as
app-opriate as developments take place, and in any event will file a status report
with the Board in two weeks’ time if no solution satisfactory to Cargill has been

arrived at by then.




Of Counsel:

Mark G. Aron

Peter J. Shudtz

CSX CORPORATION
One James Center

901 East Cary Street
Richmond, VA 23219

Paul R. Hitchcock

CSX TRANSPORTATION, INC.

500 Water Street
Jacksonville, FL. 32202

Dated: September 25, 2002

Dennis G. Lyons

Mary Gabrielle Sprague
Sharon L. Taylor

ARNOLD & PORTFR

555 Twelfth Street, N.W.
Washington, D.C. 20004-1202
(202) 942-5000

Counsel for Applicants
CSX Corporation and
CSX Transportation, Inc.




CERTIFICATE OF SERVICE

The undersigned counsel for CSX Corporation and CSX Transportation, Inc.

hereby certifies that on this 25" day of September, 2002, a copy of the foregoing
y ) & Py £oing

“Resporse of Applicants CSX Corporation and CSX Transportation, Inc., to
Comments of Cargill, Incorporated” were served on all parties of record by first-

class mail, postage prepaid, or more expeditgfl method

Dennis G. Lyons

ARNOLD & PORTER

555 Twelfth Street, N.W.
Washington, D.C. 20004-1202
(202)942-5858

Counsel for CSX Corporation and
CSX Transportation, Inc.
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FLETCHER & S!PPLL

Two Prudential Plaza, Suire 31 Phone: (312) 540-0500
180 North Stetson Avenue Fax: (312) 5409098
Chicago, Hlinois 60601.6721 www.tletcher-sippel.com
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July 19, 2002

VIA FEDERAL EXPRESS Office of Proceedings

Mr. Vernon A. Williams JUL 23 2002
Secretary

Surface Transportation Board Ly L
1925 K Street, N.W., Room 700

Washington, DC 20006

Re: Finance Docket No. 33388 (Sub-INo. 21)
CSX Corporation and CSX Trarsportation, Inc., Norfolk Southern
Corporation and Noriolk Southern Railway Company -- Control and
Operating Leases/Agreements -- Conrail Inc. and Consolidated Rail
Corporation {General Oversight)

Dear Secretary Williams:

Wheeling & Lake Erie Railway Company ("W&LE") hereby files the following
comments in the third annual oversight proceeding on the acquisition of Consolidated Rail
Coiporation ("Conrail") by CSX Transportation, Inc. ("CSXT") and Norfolk Southern Railway
Company ("NS"). W&LE respectfully requests leave to late-file these comments and believes
that, particularly given the nature of W&LE's comments, no party would be prejudiced by the
Board's acceptance of this filing.

In approving the CSXT/NS-Conrail transaction, the Board imposed a number of
conditions for the benefit of W&LE, including (as relevant here) requirements that NS grant
W&LE trackage rights access to Toledo, Ohio and that NS extend W&LE's lease of, and
trackage rights access to, the Huron Dock facility on Lake Erie at Huron, Ohio. See CSX Corp.
et al. -- Control -- Conrail Inc. et al. 3 S.T.B. 196, 309-311, 377, 392 (1998). While W&LE has
operated trains on a restricted basis over NS's line to Toledo pursuant to a "detour” agreement
since consummation of the CSXT/NS-Conrail transaction and continues to access and lease the
Huron Dock, the parties have never reached any permanent arrangements regarding these rights.

W&LE has no material dispute with NS's discussion of the status of negotiations
between the parties with respect to the Toledo and Huron Dock rights. See NS-8 at 34-36.
However, these rights are critically important to the operation and viability of W&LE, and it is
equally important that the final arrangements that will permanently establish and govern these
rights be fair, effective and even-handed. It is vital that the Board continue its oversight over at
Icast this aspect of the Conrail transaction for the full five years initially contemplated or until
NS and W&LE reach final agreement on these matters. Cf. Conrail General Oversight, Decision




FLETCHER & SIPPEL 1ic

Mr. Vernon A. Williams
July 19, 2002
Page 2

No. 7 (STB served June 11, 2002) at 2. Indeed, the ongoing nature of the Board's oversight role
helps ensure that the parties can move toward a permanent and productive resolution of the
issues remaining between them.

We note that NS is of the same viewpoint with respect to continued Board
oversight on this matter. NS-8 at 36 ("NS believes there is no need for Board intervention at this
poini, but NS reserves the right to seek relief from the Board with respect to these matters should
circimstances warrant."). If it is not feasibie to discontinue oversight of the remainder of the
Conrail transaction while retaining the original five-year oversight condition solely with respect
to this aspect of the transaction (i.c. the relief granted on W&LE's responsive application in
Finance Docket No. 33388 (Sub-No. 80)), the Board should continue its oversight of the entire
transaction for the full five-year period adopted in 1998,

Twenty-five copies of this letter are enclosed for filing with the Board. One extra
copy of this letter also is enclosed. | would request that you date-stamp that copy to show receipt
of this filing and return it to me in the provided envelope. | certify that a copy of this letter has
been served by overnight delivery on counsel for NS and CSXT.

Please feel free to contact me should any questions arise regarding this filing.
Thank you for your assistance on this matter. Kind regards.

Respectful

Thapds K. Litwiler
Attorney for Wheeling & Lake Ene
Railway Company

TIL:A
Enclosures

cc: Richard A. Allen, Esq.
Dennis G. Lyons, Esq.










U.S.Department of
Transportation

July 17, 2002

Vernon A. Williams, Secretary
Surface Transportation Board
Suite 700

1925 K Street, N.W.
Washington, D.C. 20423-0001

Re: Fin. Dkt. No. 33388 (Sub-No. 91)
Dear Secretary Williams:
Enclosed herewith are the original and ten copies of the Initial Comments of the United
States Department of Transportation in the above-referenced proceeding. There is also a
computer diskette of this document, convertible into Word Perfect. | have included as
well an additional copy of the Department’s comments that | request be date-stamped and

returned with the messenger.

Respectfully submitted,

¥ 43 el
Ld’t" C "/w/ oy Ddt'/
Paul Samuel Smith
Senior Trial Attorney

Enclosures

cc: Denmis G. Lyons, Esq.
Samuel M. Sipe, Jr., Esq.
Richard A. Alien, Esq. o
Constance A. Sadler, Esq. JUL 247 0oz

NTERED
F:fT!EL weoed inge

Office
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Public Record




Before the
Surface Transportation Board
Washington, D.C.

CSX Corp. and CSX Transportation, Inc.,

Norfolk Southern Corp. and Norfolk Southern

Railway Co. -- Control and Operating lLeases Fin. Dkt. No. 33388 (Sub- No. 91)
Agreements -- Conrail, Inc. and Consolidated

Rail Corp. (GENERAL OVERSIGHT)

ENTERED
Office of Proceedings

Initial Comments of the Jur 22 72002

United States Department of Transportation
Fart ot
Public Recor

Introduction

This ongoing proceeding implements the five-year oversight condition imposed
oy the Surface Transportation Board (*STB” or “Board™) in Finance Docket No. 37388,
concerning the acquisition and division of Consolidated Rail Corporation (“Conrail™) by
CSX Transportation, Inc. (“CSX") and the Norfolk Southern Raillway Company (“NS™)
(collectively, “Apphicants™). General Oversight Decision No. 1, served February 9, 2000,
The purpose of this proceeding has been to determine whether the Applhicants are
complying with the conditions originally imposed by the STB and whether those
conditions are serving to address the harms otherwise resulting from the Conrail
acquisition. Id., slip opinion at 2.

At the end of the first year of oversight, the Board found that CSX and NS had

“substantizliy resolved” post-implementation service problems, 2 d that its original

conditions were “working as intended.” Decision No. 5, served February 2, 2001. The




STB also found that there was no evidence that the Applicants were exercising increased
market power, and that the Applicants were working to implement various environmental
conditions. Id. After the second ycar of oversight the STB concluded that no party had
demonstrated the existence of any transaction-related competitive problem, and that the
Applicants were working to resolve continuing community and environmental issues.
Decision No. 6, served December 13, 2001. At that time the Board determined to
continue its oversight “to ensure that these favorable trends continue.” Id. at 3.

This is the third year of the scheduled five-year oversight period. The STB has
made 1t clear, however. that parties are free to comment on the possibility of carly
termination of this proceeding. Decision No. 7, served June 11, 2002.

The United States Department of Transportation ("DOT" or "Department™)
remains very interested i the ongoing results of this unique transaction and in the
efficacy of the STB’s conditions. We take no position at this time on any of the
substantive issucs herein, including whether the proceeding should end sooner than
originally contemplated.

Discussion

In every major railroad consolidation case since the passage of the Staggers Act
the Department has assessed the information, evidence, and arguments presented by other
private and public parties before expressing its own substantive views. We have
followed this approach in post-merger oversight proceedings as well, because at the
initial comment stage in such proceedings the record consists only of reports submitted

by the merging carriers (here, CSX-9 and NS-8), and does not yet reflect the input of

shippers, communities, or other parties that potentially are directly affected by those




carriers’ post-acquisition operations. See DOT-1 and DOT-3, filed herzin on July 14,
2000, and July 16, 2001, respectively. Accordingly, with one exception, DOT again
intends to file substantive views on the issues in this proceeding only in its reply
comments, after we have reviewed the initial submissions of others. The one exception
to this general approach relates to the issue of safety.

The Department is addressing in this filing the safety aspects of the Conrail
acquisition because, through the Federal Railroad Administration (“FRA™), we are
charged with overseeing the safety of the railroad industry. That responsibility and other
factors led the STB to direct each Applicant to work with FRA to prepare a formal Safety
Integration Plan (“SIP”), the first time this had ever been required in a railroad
consolidation case. Fin. Dki. No. 33388, Decision No. 52, served November 3, 1997,
Since then FRA has carefully monitored the Applicants’ progress, and modified the SIPs
as necessary. See Decision No. 89, served July 23, 1998, at 419. The Applicants both
indicate this year that they have maintained or improved upon their safety records, and
that they have completed their obligations set forth in their respective SIPs. See CSX-9 at
20-21; NS-8 at 20-21.

FRA has reported periodically to the Board on the implementation of the CSX

and NS SIPs. The first report, covering the period from the date the transaction was

approved (July 23, 1998) through April of 1999, was submitted on May 4, 1999. > FRA’s

FRA and the STB have recently completed a joint rulemaking to require SIPs in future consolidations
involving large railroads. 67 Fed. Reg. 11582 (March 15, 2002)

Conrail Merger Surveillance: NS, CSX and CSAO SIP/Safety Update, FRA, May 4, 1999,




second report, dated June 23, 2000, covered the period from May through December of

1999. * The third FRA report encompassed the time from January through May of 2000;

it was submitted on August 30, 2000. * FRA’s fourth report, which addresses the period

from June of 2000 through March of 2001, and summarizes safety findings through
March of 2002, will be submitted to the STB in the very near future.

Throughout the period covered by these reports the FRA met with the Applicants
(and the operator of their Shared Asset Arcas, CRCX) on a quarterly basis to evaluate the
ongoing implementation of their SIPs and to make adjustments as necessary. The
devotion of resources by all parties and the continued cooperation among all concerned
attest to the rigor of this process and to ¢ shared commitment to safety. The result is that
the systemic safety shortfalls that were identified carly in the integration process (e.g.,
information technology deficiencies, hazardous materials documentation defects, and
operating procedures problems) have received additional attention and have been
satisfactorily resotved.

The fourth FRA report will conclude the formal safety oversight of this
transaction and its aftermath. It will confirm that the Applicants have successfully
completed the safe integration of Conrail for all practical purposes. The only noteworthy
concern expressed is with an apparent decline in capital investment by both railroads,
which is important to long-term safety.

For more than a year now FRA has scrutinized the safety of operations on CSX

"

Conrail Merger Surveillance: NS, CSXT and CRCX Second Safety Integration P*lan/Safety Update,
FRA, June 23, 2000.

Conrail Merger Surveillance: NS, CSXT and CRCX Third Safety Integration Plan/Safety Update, FRA,
August 30, 2000,




and NS, both separately and in the Shared Asset Areas, according to the normal Safety

Assurance and Compliance Program applicable to ihe industry at large. " FRA will

continue in this manner, and will work carefully with these carriers and their emy loyees
to address any problems that develop. We will keep the Board informed as appropriate.
Conclusion

The Department commends the Board for its active exercise of oversight authority
over the Conrail acquisition, a transaction that transformed the railroad structure of the
castern United States. The Applicants appear to have managed their transaction well
after an initial period of difficulty. There is no longer any basis te continue formal FRA
oversight of the safety of the Applicants’ operations. We look forward to reviewing the

submissions of other parties.

Respectfuily submitted,

YA K

Kirk K. Van Tine
GENERAL COUNSEL

July 17, 2002

This program is a collaborative effort in which FRA and individual raiiroads both work to identify and
resolve the root causes of safety problems across the carrier’s entire network.
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PPG Industries, Inc.
One PPG Place Pittsburgh, Pennsylvania 15272 USA Telepnone (412) 434-3532

BRUCE H. NELSON
MANAGER, LOGISTICS SERVICES

Jo5Y/e

July 9, 2002

The Honorable Vernon A. Williams
Secretary

Surface Transportation Board
1925 K. Street NW

Washington, DC 20423

Re: STB Finance Docket No. 33388 (Sub-No. 91), CSX Corporation, et al. — Control
and Operating Leases/Agreements — Conrail, et al. General Oversight Decision
No. 7.

Dear Secretary Williams:

Enclosed for filing in the above referenced proceeding is one original of the comments
of PPG Industries, Inc. as an interested party. Thank you.

Sincerely,

Bruce Nelson

ENTER
Office of Pr

enclosure
11

Part of
Public Record
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Finance Docket No. 33388 (Sub-No. 91)
CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK SOUT! HERN .
CORPORATION AND NORFOLK SOUTHERN RAILWAY CUMPANY
-- CONTROL AND OPERATING LEASES/AGREEMENTS --
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION

PPG INDUSTRIES, INC.’S COMMENTS TO ABOVE REFERENCE PROCEEDING

Bruce H. Nelson

PPG Industries, Inc.
One PPG Place
Pittsburgh, PA 15272
(412) 434-3532

July 9, 2002
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 33388 (Sub-No. §1)

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK SOUTHERN CORPORATION
AND NORFOLK SOUTHERN RAILWAY COMPANY
-~ CONTROL AND OPERATING LEASES/AGREEMENTS --
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION

PPG INDUSTRIES, INC.'S COMMENTS TO ABOVE REFERENCE PROCEEDING

PPG Inductries, Inc. is a large rail shipper of chemicals and a rail receiver of glass-making raw
materials. As such PFG has multiple plants that are served solely by either CSX Transportation (CSXT) or
Ncrfolk Southern (NS). In many cases, PPG has customers and suppliers who are served solely by CSXT
or NS.

PPG recommends that STB continue its generai oversight of the Conrail transaction over the initial
S5-year period. From the cutset PPG’s service deteriorated to intolerable levels. CSXT and NS have
strived to improve operations and should be commended for their efforts. While service has become
more consistent, which many feel is the most important measure of rail service; it does not always meet
pre-Conrail transaction levels. PPG remains concerned about the future quality of its rail service.

Many of the metrics that CSXT and NS use to tout their service will truly be tested only after a
sustained period of strong economic activity. Rail yards appear to be more fluid than they have in the
past, and that stands to reason since chemical industry activity is down by over 10% in the past 18
months.

Many industries are recovering and showing signs of increased rail aciivity. STB should consider
its mission complete only after CSXT's and NS's newly designed service offerings hold-up under the next
sustained strong level of rail activity. The most recent downturn afforded CSXT and NS the opportunity to
purge their systems and implement new scheduled operations. It is our hope that their plans improve
service for all rail customers,

In conclusion, please accept our comments and recommendation as you consider this proceeding.
Respectfully submitted,

Bruce H. Nelson

Manager, Logistics Services  ENTERED
PPG Industries, Inc. Office of Proceedings
One PPG Place : Sk
Pittsburgh, PA 15272 WL 11 2002

Part of :
Public Record
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BEFORE THE

SURFACE TRANSPORTATION BOARD

FINANCE DOCKET No. 33388 (Sub-No. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC.
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY

~CONTROL AND OPERATING LEASES/AGREEMENTS-
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COMMENTS OF THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY

The Port Authority of New York and New Jersey (“the Port Authority”) is an agency of
the States of New York and New Jersey whose bi-state compact was approved by the Congress
Foremost among the statutory responsibilities of the Port Authority is the protection of the
comrrerce vi the New York/New Jersey Po:t District. The Port District, a statutorily defined
area, 1s a district that is roughly a 25 mile radius around the Statue of Liberty, and includes
virtually all of the North Jersey Shared Asset Area (“NJSAA”™) as that area was defined in the
Application in this proceeding

The Port Authority has actively participated throughout the course of these proceedings
In its brief filed in the application proceeding (NY/NJ-19), the Port Authority sought the
imposition of certain conditions to which the Applicants subsequently agreed These conditions

were as follows:




“1. Norfolk Southern, CSX, and the Port Authority (“the parties”) shall meet regularly in
accordance with a mutually amenable schedule, to discuss major issues affecting the Port
Authority and the provision of rail service to the Port District, for the purpose of promoting
effective and efficient transportation for the District. The parties shall meet no less than quarterly
following the decision of the Board’s approval of the proposed transaction. Present at these
meetings shall be senior officials of the parties, including such officials from the CSAO. In the
event that any issues cannot be resolved by the representatives of the parties then the issues may
be referred by the Chairman and Executive Director of the Port Authority to the Presidents of
CSX and Norfolk Southern for resolution
2 a) In the event the Board approves the Apphcation, the Port Authority shall review CSX's and
Norfolk Southern’s planning for the operations withia the Port district and consult with CSX and
Norfolk Southern from time to time with respect to significant changes to CSAO operations
within the District

b) The Port Authority, CSX and Norfolk Southern shall agree upon the development of certain
operational data that is appropriate and necessary for the Port Authority to analyze the efficiency
or rail operations within the Port District and between the Port District and major origins or
destinations. To this end, the parties shall meet on a periodic basis to develop and review data
Such data shall include statistical data of the type currently produced by Conrail for the Port
Authority, including aggregated traffic, car supply and distribution data, as well as data that will
demonstrate transit times and performance standards for several time sensitive traffic types. The

parties shall agree that the production, handling and disclosure of any such data will be treated in

accordance with all applicable laws, and will be maintained, where appropriate, in a confidential




manner to protect any proprietary or confidential information

3. a) CSX and Norfolk Southern shall provide the Port Authority with the capital plans and
budgets for CSAO within the Port District, and CSX and Norfolk Southern will continue to
provide the Port Authority the same level of cooperation provided by Conrail in the past with
respect to capital spending for operations within the Port District.

b) Should any impasse arise between Norfolk Southern and CSX that they submit to
arbitration under the Shared Assets Agreement regarding CSAO improvements or capital
investment in the Port District affecting the Port Authority’s interest, the Port Authority will have
a right to present an amicus position to the arbitrator or arbitrators setting forth the Port
Authority’s views from a regional perspective
4. CSX, Norfolk Southern and CSAO shall provide and implement economic development
programs designed to promote the development of rail traffic within the Port District. CSX, and
Norfolk Southern shall consult with the Port Authority in the development of such plans, and the
Port Authority shall apprize CSX and Norfolk Southern of opportunities for the develog ent of
rail traffic affecting the Port District. To the extent it deems appropriate, the Port Authority shall
seek input from CSX, Norfolk Southern and CSAO in is capital planning process
5. The Port Authority shall have standing before the Board to seek whatever necessary relief
during such time as the Board maintains oversight following approval of the transaction with
respect to the Port District.”

Quite obviously, rail transportation to, from and within the NJSAA is of vital importance

to the Port Authority and to the economy of the Port District. The Port Authority has invested,

and continues to invest, billions of dollars in port related facilit. s. These investments would be




severely imperiled without the rail services necessary to move export/import traffic through the
Port of New York and New Jersey. The Port Authority has participated in these proceedings to
protect its port related investments and to protect the commerce of the Port District

In its first comments in these oversight proceedings (NY/NJ-2) the Port Authority noted
that: “Notwithstanding the combined cooperative efforis of the Port Authority and the cairiers,
and even while NS and CSX, as well as the CSAO, have labored mightily to improve service,
systematic problems, particularly capital problems, are preventing those carriers from providing
the quality and quantity of rail service that was promised in the acquisition proceeding ™ The Port
Authority is pleased that many of the service problems that initially plagued the NJSAA have been
resolved However, all is not well Localized service problems still exist from time to time, and
the carriers remain woefully short of capital to make investments in the NJSAA

The Port Authority has sought, and continues to seek, public sector funds to provide
necessary rail investment. Those efforts have been hampered by the events of September 11,
2001, and the resulting dislocation of staff and prioritics. Currently, normalized operations are
returning within the Port Authority and within the Port District. Thus, the Port Authority expects
to re-energize its efforts to provide public sector funds To accomplish this, the Port Authority
will rely heavily upon the information obtained as a result of its regular meetings with the carriers
held pursuant to the conditions agreed to by the parties and cutlined above

The Board’s notice of June 10, 2002, asks for comments on the need for continued

oversight. The Port Authority is of the firm opinion that oversight should continue for several

reasons. First, the volumes of traffic moving through the Port Authority on-dock ExpressRail

facility are reaching record levels on a regular basis. For example, the second quarter of 2002




saw an increase in container lifts of 27.8% over the same period in 2001. Nearly 60,000
containers were handled at that facility in the second quater. In addition, the Port Authority is
working with the City of New York to provide renewed rail service to Staten Island and the

Howland Hook marine terminal facility located there. Such rail service will increase the number

of rail containers moving through the Port District and strain the already strained rail capacity of

the NJSAA.

Second, the Port Authority, and other parties, have heard persistent rumors that the
carriers might seek to fundamentally alter the nature of operations within the NJSAA. The
NJSAA concept was a integral part of the application that was approved by the Board herein
Any significant change in that concept ci the relations determined by that concept should be the
subject of meaningful review by the interested parties, including the Port Authority, and ultimate
review and approval by the Board. Maintaining oversight provides the easiest and most reliable
way to provide that necessary review and approval if warranted

The Port Authority has no interest in creating or maintaining unnecessary burdens on the
carriers. However, the oversight necessary to scrutinize activities within the NJSAA, and the Port
District are warranted, and should not be unduly burdensome for the carriers  Indeed, the Port
Authority 1s unaware of any statement by either carrier that would indicate that continued
oversight is causing problems

In view of the foregoing, the Port Authority submits that oversi ht should continue to the
extent necessary to provide the necessary scrutiny within the NJSAA and the Port District and
keep in place the conditions agreed to by the carriers and the Port Authority as a basis for the Port

Authority’s support of the application in this proceeding.




Respectfully submitted,
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VIA HAND DELIVERY

The Honorable Vernon A. Williams
Secretary, Surface Transportation Board
1925 K Street, N.W., Seventh Floor
Washington, DC 20423

Re:  Finance Docket No. 33388 (Sub-No. 91), CSX Corporation and CSX
CSX Transportation, Inc., Norfolk Southern Corporation and Norfolk
Southern Railway Company -- Control and Operating Leases/Agreements

Dear Secretary Williams:

These are the Comments of Indianapolis Power & Light Company ("IPL") on the Third
Annual Reports of CSX Corporation and CSX Transportation (collectively, "CSX") and Norfolk
Southern Corporation and Norfolk Southern Railway Company (collectively, "NS") filed June 3,
2002, pursuant to Decision No. 6 herein.

As the Board knows, IPL was provided with two remedies in Decision No. 89 in the
underlying proceeding (Finance Docket No. 33388), which wer. modified somewhat
subsequently. IPL sought judicial review of, inter alia, Decision No. 125, but the United States
Court of Appeals for the Second Circuit decided that IPL's challenges were premature. Erie-
Niagara Rail Steering Committee v. STB, 247 ¥.3d 437 (2d Cir. 2001). Subsequently, on July
26, 2001, the D.C. Circuit, upon the urging of the Board to treat IPL's challenges to Decision No.
3 as "premature,” dismissed IPL's Petition for Review of that Decision, in No. 01-1005 (not
published). After IPL submitted the evidence to the Board that the Board said should be




The Honorable Vernon A. Williams
July 17, 2002
Page 2

submitted in Decision No. 6 the Board again denied IPL further relie!. As the Board knows, IPL
has sought judicial review of Decision No. 6 in D.C. Circuit Case No. 02-1056. Motions for
Summary Affirmance, filed by CSX and NS, which the Board supported (to IPL's surprise, in
light of the above), but which IPL vigorously opposed, were denied. The Court has set a
schedule for the filing of briefs, and for oral argument on March 18, 2003.

In light of Decision No. 6, and the Board's support for the Motions for Summary
Affirmance in the D.C. Circuit, we respectfully submit that it would obviously be futile for IPL
to submit the same concerns and evidence this year as it submitted in its Comments in 2001,
Suffice to say that IPL's concerns are genuine, and continuing, but in iight of the Board's view of
that evidence and IPL's position, we will not belabor the matter here.

In Decision No. 7, the Board also asked for comments on whether the "Oversight"
process is useful and should be continued. The Board has not frequently, if at all, modified its
prior decisions in the Oversight process. It thus seems that the process is not productive, in that
it encourages parties to submit comments which have not historically changed the outcome.
Especially in light of the Board's recent conclusion that there are no problems of which the
Board is aware with the transaction (Decision No. 7 at 1-2), it seems clear that the Board is
unlikely to grant further relief °f its own volition in this proceeding.

Nevertheless, the Board 1s always open to providing redress if the circumstances require.
IPL appreciates that the Board granted it relief in the underlying proceeding, and modified the
originally grantes .¢%i27, also in the underlying proceeding. Thus, rather than engage in
aldditional Overs: -+ :ceedings herein, when those are unlikely to produce change, IPL instead
suggests that the E.s.- tate that relief may always be sought, at least by a party such as IPL
which has obtainzd rcinedies from the Board, by seeking further relief. 1PL contends that it
should not have to have met the standard for reopening, in light of the new evidence and changed
circumstances it presented in 2001 prior to Decision No. 6, and in light of the Board's prior
statements that IPL was free to offer additional evidence if the remedies it was afforded were not
providing effective competition. It also seems clear that the same standard would be applied to
all other parties if it were applied to a party which was invited o return. Accordingly, if but only
if the Board indicates its willingness to entertain comments from parties at any time who assert
that their circumstances require relief and are the result, in whole or in part, of this transaction as
modified and approved by the Board, the Board could dispense with the remaining two years of
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Oversight proceedings and provide instead that comments or petitions for relicf may be filed in
Finance Docket No. 33388. The Board should not require a filing fee for such a petition for
relief, as that would not have been required du.ing an Oversight proceeding, and the matter
should not be different based solely on the procedural posture in whic 1 the dispute aris: .

Respectfuliy submitted,

hiskanl- ¥ N Loscde .
Michael F McRBride
Bruce W. Neely

Attorneys for Indianapolis Power &Light
Company
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CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY
-- CONTROL AND OPERATING LEASES/AGREEMENTS --
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION
(GENERAL OVERSIGHT)

COMMENTS OF THE AMERICAN CHEMISTRY COUNCIL

I'he Amernican Chemistry Council (“the Council™)’ respectfully submits these
comments in accordance with the Board's Decision No. 6 served December 13, 2001 1n
this oversight proceeding. In addition, the Council wishes to respond to the issue raised
in Decision No. 7 (served June 11, 2002) -- whether oversight should be continued for the
full five years onginally ordered by the Board

I'he Counctl will first address the 1ssue of whether to contiinue oversight, and then

comment on certain spectfic 1ssucs.

I'he Amencan Chemistry Counctl (formerly the Chemical Manufacturers Association, or
CMA) represents the lc;l(lln;( companies (‘ll‘wl){('&l in the business of (‘ll('lnl\lry Council
members apply the scence of chemistry to make mnovative products and services that make

people’s hves better, healthier and safer. The Council 1s commutted to improved

environmental, health and safety performance through Responsible Care™, common sense
advocacy designed to address major public policy 1ssues, and health and environmental
research and product testing. The business of chemistry 1s a $455 billion a year enterpnise
and a key element of the naton's economy. It is the nation’s largest exporter, accounting for
10 cents out of every dollar in US. exports. Chemistry companies invest more in research
and development than any other business sector.




The Board’s Oversight Should Be Continued

It is important that the Board continue its oversight to ensure that problems
growing out of this complex trarisaction are addressed expeditiously. Doing so would be
consistent with the Board’s prior determinations concerning the appropriateness of five
years of oversight. While their application to acquire Conrail was pending before the
Board, CSX and Norfolk Southern entered into a settlement agreement with the National
Industrial Transportation League (‘the NITL Agreement”) which, among its other
provisions, specified that there would be three years of Board oversight assuming
approval of the transaction. The Board, on the basis of comments from the U.S.
Department of Transportation, the Council’s predecessor CMA, and others, decided
instead to establish a five year oversight period. Decision No. 89 at 54. The Board
commented:

Although the NITL settlement agreement proposes that we require oversight of

the transaction for a 3-year period, we believe that a S-year oversight period

would be more appropriate, given the operational complexity and broad scope of
this transaction.
Decision No. 89 at 160. The Board noted that maintaining oversight would provide a
ready forum for addressing any problems as they arise:

If problems do anse after approval and consummation of the transaction ...,

our oversight condition should provide a fully effective mechanism for quickly

idenufying and resolving them

The operational complexity noted by the Board when it scheduled five years of

oversight has not diminished. Although CSX and NS have overcome the transitional

difficulties associated with the division of Conrail properties and the initiation of post-

split-date service, service issues in the former Conrail territory remain and in fact appear

to be increasing. This is particularly true in the Shared Assets Areas in Philadelphia and




New Jersey, in which the operations of NS, CSX, Conrail, various short lines, and
numerous passenger and commuter railroads, all need to be coordinated in a tightly
constricted space.” As CSX Chief Executive John Snow himself testified in this case,
operations 1i? the SAAs have the “potential for mischief” and CSX and NS have to watch

cach other “like a hawk™ to prevent abuses. Snow deposition Sept. 18, 1997, tr. p. 197

line 11 through p. 198 line 1.’

In sum, the potential for problems in the Shared Assets Areas and elsewhere
would warrant the Board’s continued oversight for the full 5 years, even if no current
problems were being observed. Continued oversight is even more appropriate, however,
given that there are indications of emerging problems in the SAAs which may need to be
addressed by the Board in the relatively near future. These are discussed in the section

that follows.

Shared Assets Area Issues

Continued oversight is appropriate not only because of the complexity of
operations in the SAAs and the potential for problems, but also because of the
significance of the SAAs in providing a competitive justification for the CSX-NS-Conrail
control transaction. The creation of new competition in the SAAs and elsewhere was
cited by the Board as the “most important public benefit” of the transaction:

The most important public benefit resulting from the transaction will be a substantial

ncrease in competition by allowing both CSX and NS to serve where only Conrail
served before. This will bring new competition to shippers in such markets as

See generally, Joint Comments of the Chemical Manufacturers Association and
the Society ¢f the Plastics Industry, Inc. CMA-10, at 21-23 and attached V S. of
Grocki.

See deposition excerpts attached to CMA-10, 1d.




Southern New Jersey/ Philadelphia, Northern New Jersey, Detroit, Ashtabula, and

the Monongahela coalfields. Applicants estimate that $700 muilhion worth of traffic

P('f year \\'l” receive new two-carrier (‘IIHP('““( nm.

Dec. No. 89 at 129-130.

The extent of rail to rail competition in the SAAs, as well as the level of service to
shippers, is potentially threatened by several developing trends. \s these matters
currently stand, immediate action by the Board does not appear justified, but these 1ssues
certainly bear watching.

First, several of the Council’s miember companies have heard that CSX and NS
are discrssing how operations in the SAAs may be changed to reduce the role of Conrail
as the SAA operator and increase the direct control of CSX and NS. Second, members of
the Council have noticed a recent detertoration in service and responsiveness to
customers in the Philadelphia/South Jersey and North Jersey SAAs, apparently because
Conraill managers and other employees who deal with customers’ inquiries (over late or
missing cars, for example) have retired and not been replaced.

According to reports from Council members, CSX and NS appear to view the
continued existence of Conrail as creating an additional and possibly unnecessary level of
costs in the SAAs. It appears that CSX and NS are considering options including re-
deeding Conrail assets to CSX and NS, and cutting Conrail budgets. The recent transfer
of Conrail police functions to CSX and NS (see Third General Oversight Report of

Norfolk Southern Corporation and Norfolk Southern Railway Company, NS-8 at 18-19)

is perhaps reflective of an inclination on the part of CSX and NS to reallocate to

themselves responsibilities formerly residing with Conrail.




While the Council appreciates that CSX, NS and Conrail should be accorded
some leeway to conduct SAA operations in the most efficient manner, changes that
impair the ability of Conrail to act as an independent and neutral sw itching carrier arc of

serious concern. Similarly, actions by CSX and NS to increase their respective control

over particular districts within the SAAs, or (o increase their functional control over

certain areas, could raise competitive concerns. Any CSX or NS proposals that may
arguably have competitive implications, or otherwise arguably affect the merger
conditions, should be aired before the Board. In this way the public, and interested
parties, for whose benefit the SAA-related conditions were imposed, can comment, and
so that the Board, rather than the railroads acting on their own, can judge whether the
proposals are consistent with the conditions.

NS represents in its Third Annual Oversight Report (NS-8, at 26-27) that it 1s
complying with the condition that requires that any new or existing facility within SAAs
must be open to both railroads “to the extent and as provided in those [Shared Assets
Areas Operating] Agreements.” But NS appears 1o hedge on exactly what the parameters
of that condition are. NS states that the NITL Agreement signed by NITL, CSX and NS
"construes those [Shared Asscts Arcas Operating| Agreements as generally providing that
hoth CSX and NS shall have access to existing and new customer-owned facilities in the
SAAs. that both CSX and NS may invest in joint facilities in the SAAs in order to gain
access to such facilities, and that either NS or CSX may solely develop facilities that it

will own or control and exclusively access. NS continues to comply with this condition.”




It would be helpful if NS would confirm that 1ts understanding of its obligations 1n the

SAAs under its Operating Agreements with CSX conforms to what it cites as the NITL

Agreement’s construction of those operating agreements.

Conclusion

The Board should maintain continuing oversight for the full five year period

ordered by the Board when it approved the Conrail control iransaction. Such oversight

should address CSX and NS compliance with all of the conditions imposed by the Board,

including specifically those relating to operations and competition withir: the Shared

Assets Arcas.

David F. Zoll

Thomas E. Schick

American Chemistry Council
Commonwealth Tower

1300 Wilson Boulevard
Arlington, VA 22209

dated and due: July 17, 2002

Respectfully subfitted,

L o b
Scott N, Stone
John L. Oberdorfer
Patton Boggs, LLP
2550 M Street, N W,
Washington, D.C. 20037

Counsel for the Amernican
Chemistry Council




CERTIFICATE OF SERVICE

This is to certify that § have, this 17th day of July, 2002, served copies of the

foregoing filing by hand upon Washington counsel for Norfolk Southern and CSX and by

-

first class mail upon othey parties of record.
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Sé()tt N. Stone
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July 17, 2002

Hon. Vernon A. Williams
Secretary

Surface Transportation Board
1925 K Street, NW
Washington, DC 20036-0001

Re: STB Finance Docket No. 33388 (Sub-No. 91)
CSX CORPORATION AND CSX TRANSPORTATION, INC.
NORFOLK SOUTHERN CORPORATION AND NORI'OLK
SOUTHERN RAILWAY COMPANY - CONTROL AND
OPERATING LEASES/AGREEMENTS - CONRAIL, INC.
AND CONSOLIDATED RAIL CORPORATION

Dear Secretary Williams:
Enclosed for filing and appropriate consideration in the above matter is original

and 25 copies of the Verified Statement of Jeffery K. Siover, Executive Director of
SEDA-COG Jeint Rail Authority.

Rcspccl!’ully Submutted, ;

i b // [ / & &
J‘ : ((‘Av/(i’ il { "}]Q(:

| Keith G. O'Brien
Counsel for SEDA-COG Joint Rail Authority

_ ENTER
Office of Proceedine-
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(GENERAL OVERSIGHT)

Fub':i;t’:r;‘gf-"“? VERIFIED STATEMENT OF JEFFERY K. STOVER

My name is Jeffery K. Stover. I am Executive Director of the SEDA-COG Joint
Rail Authority ("JRA") which is affiliated with the SEDA-Council of Governments. JRA
1s a Pennsylvania municipal authority formed in 1983 by seven central Pennsylvania
counties to acquire rail lines and preserve rail service on lines slated for abandonment or
other disposition." Commencing with acquisition of two lines in 1984, the JRA now
owns five rail lines that handle approximately 30,000 carloads of traffic annually. The
preservation and ready availability of rail service on the JRA lines has been instrumental
in economic development activity and expansion of employment in Central Pennsylvania
over the last eighteen years. Our lines are operated by North Shore Railroad Company,
Juniata Valley Railroad Company, Nitinay & Bald Eagle Raiiroad Company, Lycoming
Valley Railroad Company and Shamokin Valley Railroad Company. All of these Class

I1 railroads pursuant to contracts with JRA are managed by Mr. Richard D. Robey. In

; The counties which comprise SEDA-COG JRA include Centre, Clinton, Lycoming,

Northumberland, Montour, Columbia and Union Counties.

ORIGINAL




accordance with the Operating Agreements Mr. Robey and his staff provide monthly
reports concerning operation and maintenance of the lines.

JRA is mindful that it has a i esidual common carrier service obligation. For this
and other important reasons we are endeavoring to foster an effective working
relationship with Norfolk Southern Corporation ("NS") as all our former Conrail lines
now connect with NS. In addition we coordinate closely with our member counties and
the short line operator on economic and industiial development projects. We have
achieved a most effective public/private rail partnership over the years.

In the first oversight proceeding JRA expressed serious concerns arising out of
transition problems and in regard to unresolved interchange commitments that had been
made by NS in connection with the acquisition proceeding. At this juncture the transition
problems have been resolved or they are being managed to the extent that they no longer
present serious problems for JRA. For this reason JRA would support discontinuance of
further oversight reporting requirements for NS.

Not all of our previously expressed concerns relating to service expectations

arising out of pre-acquisition commitments by NS have been resolved at this point °,

Nevertheless, based on NS's positive response to JRA's recent initiatives, we are hopeful
that on-going efforts will produce long term solutions and results that will prove to be
both satisfactory and beneficial to all interested parties including NS, JRA and the rail
dependant shippers in the region we serve. We believe such results to be very important

to continued economic development and vitality in the counties served by JRA lines. In

)

Certain of the rail shippers have expressed concerns about the service relationships that have been
established with respect to the JRA and related rail lines. Their separate supporting views are attached
hereto. The separate supporting views of two other rail owners whose lines are operated by another
railroad controlled by Mr. Robey are also attached hereto.




this regard we are mindful of the Board's conviction that well motivated private efforts
are most likely to produce results that will best meet the needs of all concerned.
We appreciate the Board's continuing interest and oversight of post acquisition

progress that is continuing to evolve. While, as noted above TRA does not believe that

continued regular reporting by NS needs to be required, JRA respectfully urges the Board

to continue its oversight jurisdiction of the Conrail transaction for at least one more year
to ensure that the transaction continues to be implemented in the interest of all concerned

parties.




VERIFICATION

I, Jeffrey K. Stover, declare under penalty of perjury, that the foregoing is true

and correct. Further, I certify that I am qualified and authorized to file this Verified
Statement.

Executed on July 17, 2002,




CERTIFICATE OF SERVICE

I hereby certify that I have, this 17th day of July, 2002, served copies of the

foregoing by first class mail, postage prepaid, upon all partics of record.

i /
- \/ Ll 4
Keith G. O'Brien

DATED: July 17,2002
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CSX CORPORATION AND CSX TRANSPORTATION, INC.
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY
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(General Oversight)
JOINT STATEMENT OF SHIPPERS

Each of the undersigned is a shipper located on lines of railroad operated by North Shore
Railroad Company and its affiliates (collectively, “NSHR™)', and owned by cither the SED'A-
COG Joint Rail Authority (“SEDA-COG™) , West Shore Railroad, or Lewisburg and Buffalo
Creek Railroad.

One of the major selling points of the Conrail transaction was that many shippers (and the
shortlines that serve them) were going to have access to two Class | carriers instead of just
Conrail. In June, 1997, Norfolk Southern Railway Company (*NS™) and NSHR entered into a
settlement under which NSHR would, among other rights, be given direct access to the Canadion
Pacific (*CP™) system at Sunbury, Pennsylvan:a, to interchange traffic moving to CP local points
and points on railroads interchanging only with CP.” In return NSHR agreed to support the
proposed sphit of Conrail. Based on the settlement, SEDA-COG and various shippers also
supported the transaction. NS's compliance with the settlement became a condition of the
approval of the transaction. See Decision No. 89, p. 105 and ordering paragraph no. 19,

On June 1, 1999 (“Split Date™), Conrail was split between NS and CSX. NSHR and NS entered
into temporary interim arrangements .hat allowed traffic to begin moving directly between the

; For the purposes of this statement, NSHR refers to the following Class 111

railroads: North Shore Railroad Company, Juniata Valley Railroad Company, Nittany & Bald
Eagle Railroad Company, Lycoming Valley Railroad Company, Shamokin Valley Railroad
Company and Union County Industrial Railroad Company. All of the railroads are under the
common control of Richard Robey.

Later in the proceeding, NS entered into a separate settlement with CP which
granted indirect access to CP - the access to CP is only thiough Harrisburg, Pennsylvania, with
NS handling the traffic between Harrisburg and Sunbury for a fixed handling charge.

H WPDATA TRANS PA Distribution Joinder - Statement Shippers wpd




CP system and NSHR at Sunbury. The undersigned shippers began to take advantage of the
interchange and to move traffic to and from the CP system that they understood was covered
under the settlement . (The shippers understood that they could ship to and from the CP system
with CP system being broadly defined in the same way that CP was defined in the CP/NS
settlement agreement).” Traffic continued to move in this manner, for over two vears.

In the interim, after Spht Date, NSHR continued to try to negotiate a formal agreement with NS.
However, they were unable to do so because of restrictions that NS insisted on including in the
agreement. In the first round of this Oversight Proceeding, both NSHR and SEDA-COG filed
comments detailing their frustrations over NS’s attempts to limit the points on CP that could be
origin or destination points of the traffic, the types of traffic that could be handled, and the time
period of the agreement.

In July, 2001, SEDA-COG and the shippers first learned that NSHR had reached a tentative
agreement with NS; however, the specific terms of the trackage rights agreement that would
implement the settlement were not disclosed. Nor was it initially disclosed to SEDA-COG or the
shippers that the negotiated terms were far different than those NSHR and SEDA-COG were
seeking only a year before. Despite objections to the proposed trackage rights agreement raised
by both SEDA-COG and the shippers, on August 21, 2001, without any changes apparently
having been made, NSHR notified the Board that they had reached a final agreement with NS
over the terms of an agreement to implement the settlement.

The undersigned shippers object to the terms of the trackage rights agreement that has
purportedly been reached between NSHR and NS on the basis that they are inconsistent with the
original settlement which was made a condition of the transaction. Based upon the description of
the terms of the settlement,” the shippers object to the proposed trackage rights settlement
because 1t fails to include the following terms:

L}

As the shippers understand it, under the CP/NS settlement agreement, the CP
system 1s defined broadly to include local points on CP, railroads that are later spun off from CP,
and railroads that had been spun off from CP over the previous ten year . Railroads spun off
over the last ten years include 1&M Rail Line (“IMRL"), New Brunswick Southern, CDAC,
Ottawa Valley, Quebec & Gastineau, and Twin City & Western. Although not spinoffs of the CP
system, the CP/NS agreement also provides access to points on Ontario Northern and Bangor and
Aroostook Railroad.

: Despite repeated requests by the shippers, NSHR has refused to provide a copy of

the trackage rights agreement. The shippers understand that NSHR and NS have recently
provided a copy of the agreement to SEDA-COG under terms of a strict confidentiality
agreement does not permit the agreement to be shared with the shippers.

N
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Either SEDA-COG, as the owner of the rail line should be a party to the settlement
agreement, or the agreement should be assignable to SEDA-COG or any successor
operators of its lines in the event NSHR are no longer the operators;

The term should be unlimited, or should be renewable at the option of SEDA-COG and
its operator(s); early termination provisions must be eliminated;

The definition of traffic that can be interchanged with CP under the settlement agreement
should cover all traffic similar to the traffic that was interchanged at Sunbury between
NSHR and CP between June 1, 1999 and June 30, 2001; and

The definition of traffic that can be interchanged with CP under the settlement agreement
should be consistent with the traffic that is covered under the CP/NS settlement
agreement.

The undersigned shippers are the parties most affected by the settlement and the proposed
trackage rights agreement. The shippers understand that SEDA-COG is continuing to negotiate
with both NS and NSHR to address these issues. The chippers support the negotiations and are
hopeful that the results will be beneficial for all of the concerned partics.

Although negotiations are continuing, the affected shippers believe that it is imperative that the
Board make clear that it retains jurisdiction to review any agreements that purport to implement
settlements that were a condition of approval of the Conzai! transaction (including the agreement
between NSHR and NS), whether or not the formal oversight proceeding is continued.

Based on the foregoing, the undersigned shippers support the comments of SEDA-COG to which
this statement 1s attached.
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JUL-12-2002 FRI 04:08 FM PA DISTRIBUTION FAR 0. 5705683724

JOINDER
. -~
Shipper _Bﬁ(—\'\l &y Ms (GLURN ___\ ol S

I'he above rcferenced shipper joins in the foregoing statement.

L, ka Gfl‘x’”\ of @m} verify under peralty of perjury that the {Gregoing is tn

and correct. Further, I certify (hat [ am qualified and authorized to file the foregoing document.

Execuisd on ] \ \ L 2002.

A OWPLATA TR A ISEA Ut on Josnder Smamru Wi




JOINDER
Shipper: 4«
The above referenced shipper joins in the foregoing statement.

L St ¢/ b ()'V/

verify under penalty of perjury that the foregoing is true
and correct. Further, I certify that I am qualified and authorized to file the foregoing document.

Executed on #_;;_ﬁ_”. 2002.

/ s
4

Name:

H WPDATA TRANS PA Distribution' Jomnder - Statement wisd




JUL-15-2002 MON 01:04 PM PA DISTRIBUTION FAX NO. 5705883724

JOINDER

Shipper: Ag R(swnﬁb I ne

The above referenced shipper joins in the foregoing statement.

1, Shatcsu MMer of Ay «&w'\ verify under penaity of perjury that the foregoing is true
and correct. Further, [ certify that | am qualified and authorized to file the foregoing document.

Executed on 2//k/e2 _, 2002.

gLMP’A ' L r

Name: /W»]?

HAMPIATATTRANSIP A Distrisuniontoinder - Sesermerd. o pd

07/16/2002 TUE 11:22 [TX/RX NO 7169) @002




JOINDER
Shipper:_Clgr'sS Feed MW\ e

The above referenced shipper joins in the foregoing statement.

[, Reweers CAOMof CAew=S  verify under penalty of perjury that the foregoing is true
and correct. Further, I certify that I am qualified and authorized to file the foregoing document.

Executedon ] [1© |, 2002.

o VU Lo N
| @7y X L (et

Name:__ \'A‘tu.{ W ( fb\/rl( e [Twegsuven
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COOP FEED DEALERS INC. Fax:1-607-648-8322 Jul 16 2002 14:39 P.02

JOINDER

Shipper: Co-Operative Feed Dealers

The above referenced shipper joins in the foregoing statement

I, Lon P. Stephens, General Mapager of Co-Operative Feed Dealers verify under penalty
of petjury that the foregoing is true and correct. Further, ] certify that I am qualified and
authorized to file the foregoing document.

Executed on July 11, 2002,

(o

. Z
‘~>__fel/_ ens

ot ~— = ——

07/16/2002 TUE 14:31 [TX/RX NO 7174] [@oo2




JOINDER

Shippcr: A A&

The above referenced shipper joins in the foregoing staiement.

I‘ WA NS TA0 A of ([ OR AL

verify under penalty of perjury that the foregoing is true
and correct. Further, I certify that I am qualified and authorized to file the foregoing document.

Executed on __///¢ , 2002.

Name:

HOWPDATA TRANS PA Distribution' Jownder - Statement wid




JOINDFER
Shipper:_ //+
I'he above referenced shipper joins in the foregoing statement.

I, L+ - Soof AL e v . verify under penalty of perjury that the foregoing is true

dnd correct. F unhcr I certify that | am qualified and authorized to file the foregoing document.

Executedon ., , 2002.

Name:__ —)L IS SAAFF EX

/) ' 7. o
/ =, 7 LA . T
/ : i v

ve
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07/15/02 MON 14:01 FAX 752 3025 Bob Eveland @ oos

JOINDER

Shipper: Raisia Chemicals U.S., Inc.

The above referenced shipper joins in the foregoing statement.

ILRobert EvelanPfRaisio verify under penalty of perjury that the foregoing is true
and correct. Further, | certify that | am qualified and authorized to file the foregoing document.

Executedon 15 July, 2002,

Name:_ Robert Eveland
Manufacturing Manager
Raisio Chemicals U.S5., Inc.

H  PDATAVTRANS\PA Di

07/15/2002 MON 13:56 [TX/RX NO 7148] @005




BEFORE THE
SURFACE TRANSPORTATION BOARD
STB FINANCE DOCKET NO. 33388 (Sub-No. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC.
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY

--CONTROL AND OPERATING LEASES/AGREEMENTS--

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION

(General Oversight)
JOINT STATEMENT OF RAIL LINE OWNERS

Like the SEDA-COG Joint Rail Authority (“SEDA-COG"™), West Shore Railroad and
Lewisburg and Buffalo Creek Railroad (collectively “Ratl Owners”) each own rail lines operated
by Union County Industrial Railroad, one of the affiliates of North Shore Railroad Company
(collectively, “NSHR”)'. The Rail Owners thus have the same concerns as SEDA-COG about
the proposed settlement entered into between NSHR and Norfolk Southern Railway (“NS”), and
join in the comments being filed by SEDA-COG.

Further, to the extent the shippers on the lines of the Rail Owners have expressed
concerns about the terms of the settlement in their Joint Statement, the Rail Owners express their
support for the changes the shippers believe are necessary to fulfill the terms of the original
settlement between NSHR and NS.

The Rail Owners support the ongoing negotiations with NS, and hope that they will result
m arrangements that benefit all concerned parties.

' For the purposes of this statement, NSHR refers to the following Class 111

railroads: North Shore Railroad Company, Juniata Valley Railroad Company, Nittany & Bald
Eagle Railroad Company, Lycoming Valley Railroad Company, Shamokin Valley Railroad
Company and Union County Industrial Railroad Company. All of the railroads are under the
common control of Richard Robey.

HIWPDATA TRANS PA Distribution'Joinder Statement Owners? wpd




07/12/2002 12:17 FAX 610 692 9177 GOLLATZ, GRIFFIN & EWING

I, Noah Brubaker of West Shore Railroad verify under penalty of perjury that the foregoing is
true and correct. Further, I certify that I am qualified and authorized to file the foregoing
document.

Executed on 7~/ A, 2002.

i ok i f §

/td/L/// /4!: ~,1\,/(- {~ A

Noah Brybaker , ‘ X

Title: Jnac f) LMl 100 1/ ( 6(( l{'t

H \WPDATATRANS\PA Distribwtion Jowder-Sutemen_Ovnen epd




I, Julia Sznders of Lewisburg and Baffulo Creek Railroad venfy undes pensity of perjury that the

foregoing is true and correct. Further, | cectify fthat [ am qualified and euthorizec o file (e
fcregoing dooument.

Bxegutsden 7 - /b6 2002,

M WAPDATAIY 1/ FEPA Ok cOusboah onde {~iamast Oveew mpd
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO 33388 (SUB-NO. 91)

CSX CORPORATION ANL CSX TRANSPORTATION, INC. ’(ﬂ 54
NORFOLK SOUTHERN CORPORATION AND NORFOLK
SOUTHERN RAILWAY COMPANY - CONTROL AND
OPERATING LEASES/AGREEMENTS - CONRAIL, INC.
AND CONSOLIDATED RAIL CORPORATION

(GENERAL OVERSIGHT)

NOTICE OF APPEARANCE OF COUNSEL

Please enter the appearance of the undersigned as counsel for the SEDA-COG
Joint Rail Authority:

Keith G. O'Brien

Rea, Cross & Auchincloss
1707 L Street, NW

Suite 570

Washington, DC 20036
(202) 785-3700

We respectfully request the Board's service list for this proceeding reflect this
addition, and that parties of this proceeding change their service list accordingly.

Rcspull'ully submitted,
ENTERED

Proceedings /
et - /ﬂw«

8 // U
JUL 17 2002 . ¢ith G. O' an

Pmaof Counsel for SEDA-COG Joint Rail Authority
Public ecord

Dated: July 17, 2002 ENT=®
e of Py

ce: All parties of record JU|

Pa

Puh"l
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LAW OFFICE

MCLEOD, WATKINSON & MILLER

MICHAEL R. MCLEOD ONE MASSACHUSETTS AVENUE, N.W. KATHRYN A. KLEIMAN*
WAYNE R. W2 TKINSON SUITE 800 OF COUNSEI
T WAyt < A . a V ;
MARCE. MuLLER WASHINGTON, DC 20001-1401 ("Admined in Vigun ey

RICHARD T. ROSSIER (202) 842-2345
202) 842-2 ROBERT RANDALL GREEN

CHARLES A. SPITULNIK 57 o
RICHARD PASCO TELECOPY (202) 408-7763 LAURA L. PHELPS

ALEX MENENDEZ | GOVERNMENT RELATIONS
ELIZABETH A. HAWS** EREU
AMY B. JONES***

(**Admitted in Ohio only)
(***Admitted in New York only)

July 17, 2002

Hon. Vernon A. Williams

Surface Transportation Board

Office of the Secretary

Case Control Unit

Attn: STB Finance Docket No. 33388 (Sub-No. 91)
1925 K Street, N.W.

Washington, D.C. 20423-0001

Re: Finance Docket No. 33388 (Sub-No. 91)

Dear Sir;

I ara enclosing for filing the original and iwenty-five (25) copies of the Comments of the
State of Maryiand (MD-4) in this proceeding. | am also enclosing a 3.5 inch diskette with this
document.

In addition, I am enclosing one additional copy of this document which 1 ask that you
date stamp and return to our messenger.

Sincergly,

( fit H

Charles A. Spitulaik

Jula Farr, Esquire
All parties of record in F. D. Wo. 33388 (Sub-No. 91)




Before the
SURFACE TRANSPORTATION BOARD
Washington, D.C.

Finance Docket No. 33388 (Sub-No. 91)

CSX CORPORATION AND CSX TRANSPCORTATION, INC,,
NORFOLK SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY
COMPANY - - CONTROL AND OPERATING LEASES/AGREEMENTS - -
CONRALIL, INC, AND CONSOLIDATED RAIL CORPORATION

(GENERAL OVERSIGHT)

f Procosdines

COMMENTS OF 17 2002
THE STATE OF MARYLAND

rart ot

(W] >
unlic Rec

Pursuant to Decision No. 7 (Service Date June 11, 2002) in this Oversight Proceeding,

the State of Maryland by and through 1ts Department of Transportation including the Maryland

Transit Administration and the MARC Commuter Rail Service (“MDOT™), hereby submuits its
comments on the progress reports filed by CSX Corporation and CSX Transportation, Inc.
(collectively, “CSX") and Norfolk Southern Corporation and Norfolk Southern Railway
Company (collectively, “NS™) (CSX and NS are collectively referred to in these Comments as
“Applicants”) on June 3, 2002, In Decision No. 7, the STB specifically raised the question
whether the parties believe that this Oversight Proceeding should be continued. For MDOT, the
answer 1s a resounding “yes”.

MDOT has continued to work with both CSX and NS to achieve the benefits for the State
that the railroads touted as part of their applications and during the proceedings in F. D. No.

33388 (Sub-No. 1), et al., CSX Corporation, et al. — Control and Operating Leases/Agreements




- - Conrail, Inc., et al., Decision No. 89 (Service Date July 23, 1998). NS has completed none
of the capital infrastructure improvements it described either in the Operating Plan or in the
Letter Agreement with the State dated September 24, 1997 that formed a part of the
consideration for the State’s support of the apolication.

With respect to CSX, the State continues to discuss the improvements that were part of
the Letter Agreement dated September 24, 1997, that was consideration for the State’s support of

the CSX part of the proposed transaction. MDOT has commented previously on the impacts of

the proposed transaction on the MARC train service, and has seen marked improvement on a

regular basis on the Camden Line service but a continuing intermittent problem on the
Brunswick line. There, notwithstanding the railroad’s representation that there is plenty of
capacity on the line to handle the freight traffic and the commuter rail traffic, there appear to be
capacity issues on the line.

Both CSX and NS made numerous representations to the State during the course of the
initial approval proceedings and in the Letter Agreements that have not yet been fulfilled. This
Oversight Proceeding 1s intended to ensure “applicants’ adherence to the various representations
that they have made on the record during the course of this proceeding.”™ /d. at 161, Because not

all have been fulfilled, and in order to preserve the incentive to CSX and NS that is created by




the presence of this continuing oversight, MDOT asks this Board to continue this proceeding for

the full five years originally contemplated in Decision No. 89.

Dated: July 17, 2002 Respectfully submitted,

Alex Menendez

McLeod. Watkinson & Millei
One Massachusetts Avenue, N.W.
Suite 800

Washington, D.C. 20001

(202) 842-2345

Counsel for the State of Maryland




CERTIFICATE OF SERVICE

I hereby certify that I have this day caused to be served a copy of the foregoing
Comments of the State of Maryland on behalf of its Department of Transportation to be served
by first class mail upon all parties of record on the service list of this Oversight Proceeding (F. D.
No. 3338R (Sub-No.91)).

Dated this 17" day of July, 2002.

s, ) Sk

Charles A. Spiiulhi
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City of Cleveland

Department of Law

The Honorable Vernon Williams, Secretary
Surface Transportation Board

1925 K Street, NW

Washington, D.C. 20423

RECEIVED

AN
Y "

Al LWL

July 16, 2002

ENTE
Office of Prgcigdings

JUI 17 2002

- Fart of
Public Rec ord

RE:  Finance Docket No. 33388 (Sub-No. 91)
Comments of City of Cleveland to CSX Corporation and CSX
Transportation’s Third Submission to Limit Oversight of the Surface

Transportation Board

Dear Secretary Williams:

Enclosed for filing is the Original and 11 copies of the above referenced
document. Please return the extra time-stamped copy to me in the self-addressed

stamped envelope enclosed herein.

If you have any questions, please do not hesitate to contact me at (216) 664-

4303.

An Equal Opportunity Employer

Very truly yours,

Katie K. Novak
Assistant Director of Law




q”) [} !~
W/ .r’ /
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Before the
SURFACE TRANSPORTATION BOARD
Washington, D.C. 20423

FINANCE DOCKET NO. 33388 (Sub-No. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY
COMPANY - CONTROL AND OPERATING LEASES/A GREEMENTS - CONRAIL
INC. AND CONSOLIDATED RAIL CORPORATION

i T — ENTERED
(GENERAL OVERSIGHYT) Office of Proceedings

Jul 17 2002
COMMENTS SUBMITTED BY
THE CITY OF CLEVELAND, OHIO Part of

Public Record

RE:
THIRD SUBMISSION BY APPLICANTS CSX CORPORATION
AND CSX TRANSPORTATION, INC.

Communications with respect to this
document should be addressed to:

Subodh Chandra

Director of Law
Richard F. Horvath

Chief Corporate Counsel
Katie K. Novak

Assistant Director of Law
City of Cleveland
Department of Law - Room 106
601 Lakeside Avenue
Cleveland, Ohio 44114
(216) 664-4303
knovak @city.cleveland.oh.us

Counsel for the City of Cleveland. Ohio
Dated: July 16, 2002




Before the
SURFACE TRANSPORTATION BOARD
Washington, D.C. 20423

["'NANCE DOCKET NO. 33388 (Sub-No. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC., NCRFOLK
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY
COMPANY - CONTROL AND OPERATING LEASES/AGREEMENTS - CONRAIL
INC. AND CONSOLIDATED RAIL CORPORATION

(GENERAL OVEKSIGHT)

COMMENTS SUBMITTED BY
THE CITY OF CLEVELAND, OHIO

RE:

THIRD SUBMISSION BY APPLICANTS CSX CORPORATION
AND CSX TRANSPORTATION, INC.

The City of Cleveland, Ohio (“Cleveland™) respectfully submits its comments to the
Surface Transportation Board (“Board™) objecting to the request by CSX Corporation and
CSX Transportation, lnc. (collectively, “CSXT™) to limit the Board's oversight concerning
the impact and implementation of the Conrail control transaction (the “Transaction™)
authorized by the Board in Decision No. 89 in Finance Docket No. 32388 (served July 23,

1998). Cleveland urges the Board to reject the request because CSXT has not honored its

obligations to Cleveland to assist in noise mitigation and to provide critical train traffic

data.




in Decision No. 89, the Board conditionally approved the applications by CSXT and
Norfolk Southern Corporation and Norfolk Southern Railway Company (collectively,
“NS§”) to acquire control of Conrail, Inc. and Consolidated Rail Corporation (collectively,
“Conrail”) and to divide the operations of a portion of the assets of Conrail between CSXT
and NS. In the course of that proceeding, Cleveland and CSXT entered into a settlement
agreement (the “Negotiated Agreement”) on June 4, 1998 to address various impacts on
Cleveland arising from the Transaction.
On July 14, 2000, Cleveland submitted its comments to the statements made by
CSXT and NS in the “First Submission By Applicants CSX Corporation and CSX
Transportation, Inc..” filed with the Board on June 1, 2000, and the “First General
Oversight Report of Norfo: Southern Corporation and Norfolk Southern Railway
Corporation,” filed with the Board on June 1, 2000.
Cleveland submitted comments concerning:
the significant environmental impact on Cieveland resulting from the
unexpectedly large volume of rail traffic following June 1, 1999 (the “Split
Date™), and the lack of proper maintenance of railroad property by CSXT; and
the status of NS and CSXT’s compliance with their respective settlement
agreements with Cleveland.
Cleveland’s comments addressed various provisions of the Negotiated Agreement

between Cleveland and CSXT that remained unfulfilled and required ongoing consultation

between the parties, such as the construction of noise walls, expenditure of funds for




fencing and landscaping, and marketing of surplus properties. Cleveland noted that

disagreements between the parties regarding these outstanding issues arose repeatedly,

‘though both parties continued to make good-faith attempts to resolve the issues. On July
13, 2001, Cleveland submitted its comments to the statements made by CSXT in the
“Second Submission By Applicants CSX Corporation and CSX Transportation, Inc.,” filed
with the Board on February 2, 2001.

C’leveland 1s submitting comments concerning various provisions of the Negotiated
Agreement between Cleveland and CSXT that remain unfulfilled and require continued
consultation between the parties. In preparing these comments, Cleveland has considered
the statements made by CSXT in the “Third Submission By Applicants CSX Corporation
and CSX Transportation, Inc.,” filed with the Board on June 3, 2002, (the “CSXT Report™).

On page 54, section X1 i.d of the CSXT Report, CSXT states that it is in
compliance with the terms of its Negotiated Agreements.  Unfortunately, CSXT is not in
compliance with the terms of the Negotiated Agreement entered into between CSXT and
Cleveland. Although the parties have resolved many of the issues surrounding the various
rights and obligations of the parties contained in the Negotiated Agreement, continued
oversight of the Board has been invaluable in promoting the cooperation of CSXT to
achieve resolution of these issues.  Cleveland is skeptical that without this Board's

continued oversight, any outstanding issues will ever be resolved.




A. Noise Mitigation Structures

Paragraph 1. H. of the Negotiated Agreement states:

To the extent that any noise mitigation structures are to be constructed
or installed on CSX’s right of way or other CSX property, the City

shall be required to consult with CSX and to obtain CSX’s concurrence
with respect to the design, schedule for construction and/or installation,
and, to the exient permitted by law, the identity of individuals or

entities performing the construction and/or installation. CSX agrees

not to unreasonably withhold such concurrence. The City understands
that all noise mitigation structures or landscaping constructed

and/or installed on CSX’s right of way and/or property must be in
compliance with any applicable federal law or regulations governing
railroads, including but not limited to the regulations of the Federal
Railroad Administration, and must conform with any applicable engineering
and other standards of CSX. CSX shall grant the City such easements or
licenses as may be necessary for construction and/or installation of such
noise mitigation structures and landscaping.

(emphasis added)

Under the quoted provision of the Negotiated Agreement, CSXT agreed it would not
unreasonably withhold concurrence with the design, schedule for construction and/or
installation of any noise mitigation structures. Nevertheless, to this date, CSXT has failed
to approve plans to; noise walls that were delivered to CSXT in August 2000, Although

Cleveland has always been responsive to the requests of CSXT engineers, CSXT has been

uncooperative and untimely in providing approvals, significantly impairing Cleveland’s

ability to provide noise mitigation structures to its citizens.
In Cleveland’s comments to the statements made by CSXT in the “Second
Submission By Applicants CSX Corporation and CSX Transportation, Inc.,” filed with the

Board on February 2, 2001, Cleveland listed the construction of the noise walls as an




unresolved issue in the Negotiated Agreement. The noise wall construction issue remains
unresolved to this date.

Because of the long delays caused by the lack of approvals on the part of CSXT, it is
unlikely that Cleveland will be able to commence the noise walls project this construction
season. If oversight of this Board is terminated, it is unlikely that the noise mitigation
structure pioject will be completed without additional significant delays caused by CSXT's
withholding of review and approval of designs.

B. Lakeshore Line Study

After ongoing efforts by Cleveland that nearly escalated into a lawsuit, CSXT
produced the Lakeshore Line Study (“Study™) in March 2001. The Study was to be provided
to Cleveland in December 1999 under Paragraph 11 of the Negotiated Agreement. The
Study’s purpose was to determine whether it was feasible for CSX to divert two trains from
the CSX Short Line to the NS Lakeshore Line, in an attempt to alleviate some of the greatly
increased tram traffic.

Prior to receiving the Study, Cleveland determined that a much greater amount of
train traffic was occurring on the CSXT Short Line than CSXT had represented. Since the
scope of Cleveland’s noise mitigation efforts depends on the number of trains traveling on
the Short Line, and since CSXT claims that train diversion is not feasible, CSXT agreed 1.

provide Cleveland with train count data on an ongoing basis. Negotiations are underway to

supplement the Negotiated Agreement with the requirement that CSXT continue to provide

the train-count data.




Given the extraordinary efforts required to obtain information from CSXT, oversight
by the Board on this issue is essential.

The Transaction has had an enormous impact upon the City of Cleveiand and has
imposed burdens on its citizens neighboring the CSXT and NS rail lines. Cleveland does
not believe that CSXT is currently meeting its commitments under the Negotiated
Agreement, and that the risk is great that the outstanding issues will remain unresolved if
the Board does not retain oversight. Issues that existed last year at the time Cleveland
submitted its comments to CSXT’s second submission to limit oversight have not yet been
resolved. Cleveland respectfully requests that the Board continue to oversee compliance by
CSXT of its obligations under the Negotiated Agreement.

Respectfully submitted,

Subodh Chandra
Director of Law

Richard F. Horvath
Chiet Corporate Counsel

/ |

(AL

Katic K. Novak

Assistant Director of Law

City of Cleveland

Department of Law - Room 106

601 Lakeside Avenue

Cleveland, Ohio 44114

(216) 664-4303

knovak @city.cleveland.oh.us

Counsel for the City of Cleveland, Ohio

Dated: July 16, 2002




VERIFICATION

STATE OF OHIO

CITY OF CLEVELAND

1. COLLETTE APPOLITO being duly sworn, depose and say that I am qualified
and authorized to file this Verification, and that I have read the foregoing submittal by the
City of Cleveland, know the factual contents thereof, and that the factual statements
contained therein are true as stated to the best of my knowledge, information and behet.

< /n (( ) '}C/[/I/

COLLETTE Apm?l 0

Subscribed and sworn to
before me this
day of July, 2002.

Notary Public

My Commission expires:

THEODORA M. MONEGAN, Attorney-At-Law
Notary Public - State of Ohio
My Commission has no expiration date
Sec 14703 RC




CERTIFICATE OF SERVICE

I hereby certify that on July /2, 2002, a copy of the Comments Submitted by the
City of Cleveland, Ohie was served by first class mail, postage prepaid, or more expedited

method, upon the counsel for Applicant CSXT and upon all parties of record.

A

¥y B 2

Katie K. N(;\lk ¢

Assistant Directer of Law

City of Cleveland

Department of Law - Room 106
601 Lakeside Avenue
Cleveland, Ohio 44114
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