


Hazardous Materials Transportation Fund

Section 4905 83, Revised Code, authorizes the PUCO to assess civil forfeitures against motor
carriers and shippers of hazardous materials who violate Ohio’s hazardous materials
transportation regulations. Under Ohio law, the first $800,000 of civil forfeitures collected
annually by the Commission is credited to the hazardous materials transportation fund That
money is used to fund emergency response planning, safety and enforcement training, as well as
learning the proper techniques and procedures for management of hazardous material releases
and/or incidents. Ohio law provides that 50% of the fund ($400,000) be distributed to Cleveland
State University for use in its hazardous materials education program. The remainder of the fund
is to be distributed annually by the PUCO through its hazardous material training grant program.

Hazardous Material Training Grant Program

The PUCO has been providing funding for hazardous material training programs threughout Ohio
for 10 years. During that time, almost $4 million has been made available for training purposes
through the program. The training fund enables applicants to apply for grant funding based upon
operational needs and affords a wide range of educational and training options. Grant recipients
have included a wide variety of organizations and governmental entities ranging from The Ohio
State University to local volunteer fire departments. Grants have been used to offset the planning
or training costs of projects ranging from a research study of radioactive waste routing risks
within Ohio to a basic awareness course for volunteer fire departments.

The University of Findlay has been offering hazardous material training for a number of years and
has been the recipient of a number of PUCO grants to support those training opportunities. The
Environmental Resource Training Center (ERTC) at the University of Findlay blends classroom
lectures with hands-on experience for private industry, local, state and federal officials. The
ERTC has provided such training since 1989, at the university or at the client’s location "}
ERTC offers more than 165 workshops and has trained in excess of 35,000 individuals

At the time the Conrail sale was proposed, the PUCO initiated discussions with the University of
Findlay aimed at augmenting its nationally recognized training programs with rail car emergency
response training. As a result of these discussions, the PUCO recently awarded a grant of almost
$300,000 to the University of Findlay to develop and offer emergency response rail training as a
follow-up to existing response training. The grant includes funds for curriculum development in
addition to the development of a flexible course schedule to accommodate volunteer fire fighters
and other unpaid responders. The training will be comparable to courses offered by the
Association of American Railroads at its Transportation Technology Center in Pueblo, Colorado.
Initial course offerings have been developed and workshops have been scheduled.

The PUCO initiated similar discussions with Cleveland State University. As set forth above, 50%
of the hazardous materials transportation fund ($400,000) is distributed to Cleveland State




University (CSU) annually. The Center for Hazmat Education at CSU is housed in the
University’s Division of Continuing Education, and it offers comprehensive training to both public
and private emergency responders. The Center offers basic, advanced, specialized and custom
designed training throughout Ohio. Since 1984, CSU has cesigned, developed and offered more
than 40 different courses to more than 36,000 Ohio emergency responders. CSU has also
expanded its offerings in response to the changing patterns of hazardous material transportation
occasioned by the Conrail sale. Rail response training courses, including “Operations Response to
Rail Incidents™ and “Tank Car Recognition and Emergency Response™ courses have recently been
developed by CSU and will be offered beginning in 2000.

During the past year, the PUCO has made a concerted effort to reach out to political subdivisions
that will see a significant increase in hazardous material rail traffic as a result of the Conrail sale to
remind t' se local governments of the funds available for hazmat incident response and other
training. The PUCO mailed grant information to all paid and volunteer fire departments,
emergency management agencies and Local Emergency Planning Committees in areas most
affected by the acquisition. The message noted the potential increase in rail traffic and
encouraged those agencies to evaluate their training needs and their preparedness relative to
hazardous matenal incident response. As a result of those efforts, 13 grants have thus far been
awarded by the Commission to provide for the rail training needs of impacted areas.

While most substantive and technical regulation of hazardous materials shipments are areas of
federal jurisdiction, the state agencies have undertaken efforts to address potential safety concerns
posed by the Conrail merger and recommend that the legislature support and foster the pregress
of the agencies to date in providing engineering, inspection and emergency response training
services

The OEMA survey of the 87 Local Emergency Planning Committees which is summarized in
Exhibits “C” and “D” herein confirms that more training efforts are needed Many OEMA survey
respondents cited the need for more extensive outreach 2fforts.

E) CONCLUSION AND RECOMMENDATIONS

The safety concerns resulting from increased train traffic inciude not only a potential increase in
the transportation of hazardous materials, but also an increase in the number of public crossings
being blocked by a train. In the event of an incident, the response unit with the jurisdiction,
training and equipment to handle the situation, will be delayed at a blocked grade crossing or
prevented from responding altogether. In most cascs, mutual aid pacts and good communication
will solve this problem. However, where there exists a disparity between the size and resources
of responders on the opposite side of the crossing, mutual aid may be an inadequate assurance for
the community.




The responses to the OEMA survey highlighted that much still needs to be done in terms of
training and mutual aid agreements. The survey results showed that there are not always mutual
aid agreements in place. Further, survey respondents noted that it was not always clear when an
existing mutual aid pact should be put into action di'. to uncertainty as to which crossings might
be blocked.

The Agencies believe that the General Assembly should consider the recommendations set forth
below

1) Expand current training and capability of responders in the areas impacted by increased
traffic by increasing the funding support for the training programs offered by Cleveland
Sta: University and the University of Findlay.

Foster a partnership among Cleveland State University, the University of Findlay and the
State Fire Marshal to better utilize existing training facilities and resources in the state
so as to provide convenient and effective training for local respond<nts.

Evaluate the appropriate level of inspection oversight and staffing levels to insure
effective regulation of hazmat shipments as volumes increase in coming years

Require railroads to provide hazmat information and hazmat flow studies to impacted
Local Emergency Planning Committees and counties on a periodic basis and fund planning

exercises in high risk communities

Require railroads to provide the response material required for responding to incidents
from both sides of frequently blocked crossings so as to equalize response capabilities

Insure cooperation of 911 or other emergency centers to notify appropnate response
agencies from both sides of a blocked crossing.

Require jurisdictions on both sides of rail tracks to develop mutual aid agreements




Exhibit “A”

i0 Rail Development Commission

50 West Broad Street, Suite 1510 * Columbus, Ohio 43215  614.644 0306 phone * 614.728.4520 fax

GRADE SEPARATION STUDY SURVEY

Dioes your community have active rail lines? If so, please identify which
railroads have a presence in your community.

Has the rail activity increased over the past two (2) years?

Does your community anticipate future increases in rail activity? If so, please
identify the factors that will contribute to this increase._

How mauy grade crossings are in your community?

Are there any highway/rail grade separationc in your community? If so,
please identify the location.

Do you think your community needs a highway/rail grade separation? If so,
where do you think it should be located? _

Please list your name, title, and telephone number.

Than' you for your time. Please return this completed survey in the enclosed pre-
addressed envelope and submit no later than August 20, 1999.

Building Markets, Linking Cities and Securing Ohio's Future




Ailen

Ashtabula

Athens
Auglaize

Belmont

Butler

Clark
Clinton
Columbiana

Crawford

Cuyahoga

City

Scott Twp.

Scott Twp.

Scott Twp.
Bluffton

Delphos

Lima

Ashtabula
Ashtabula
Ashtabula
Conneaut
Conneaut
Geneva

North Kingsville
Lee Twp.
Cridersville
Wapakoneta
Powhatan Point
York Township
Fairfield

Fairfield

Fairfield

Oxford

Oxford Township
St. Clair Twp.
Springfield
Wilmington
Columbiana
Leetonia
Washington Twp
Bucyrus
Chattield Township
Bedford

Berea

Berea

Berea
Cleveland
Cleveland
Euchd

Euclid

Garfield Heights
Lakewood
Middleburg Heights
Olmsted Falls
Solon (IF NEORAIL)

TOTAL GRADE SEPARATION REQUESTS

Highway Identification
Mt. Zion Road / TR 49B
Tranquility Pike / CR 14A
Silcott Road / TR 239
Allen-Hancock Rd./CR15
Washington St.

Bellefontaine Ave./SR309/117
Columbus Avenue

State Road / SR 84

West Avcnue

Parrish Road

Parrish Road

Austin Road

SR 193

Sawmill Road/ TR 16

High Street

Taylor/Front (SR 148)/Water Streets
SR, & SR 148

Muhlhauser Road

Symmes Road

Symmes Road

High Street / Conteras Road

Burnett Road
Rombach Avenue
Pittsburgh Street

White Culvert

Beal Ave or Southern Ave
Crawford/Seneca Co. Line Road - CR 14
all 6 locations

Bagley Road

Front Street

Front Street

London Road
Nottingham/Dille Road
Chardon Road

Dille Road

McCracken Road

West 117th Street

East Bagley Road
Columbia Road / SR 252
Harper Road

Railroad
NS
NS
NS
NS
CSX
1&0
CSX
NS
NS
NS

NS

NS
NS

NS

CSX
NS
NS
CSX
NS
NS
NS
NS
NS

CSX
CSX
NS
NS
NS
NS
NS
WE
NS
CSX
CSX
NS

torQorbS
0
30
30
4
16
68

28 or 60
28

9
5
33

20
20
20
20
0
20
3
12
0

2590

4180

2070
20

2460 or 2150 or 1910
1590
12,390
12,510

8283
14,790

2281

713 or 5516
211

10,950
4930
10,834
5310
15,430
4770
15,430
4120
17,788
27,730
7240
12,270




Solon (IF NEORAIL)  Liberty Road NS
Solon (IF NEORAIL) Solon Road NS

Darke

Defiance

Delaware

Fairtield

Franklin

Fulton

Hamiiton

Westlake
Union City
Versailles
Jackson Twp.
Defiance
Defiance
Defiance
Delaware Twp.
Delaware Twp.
Delaware Twp.
Delaware
Delaware
Delaware
Powell
Orange Twp.
Troy Twp.
Sandusky
Sandusky
Vermilion
Vermilion
Vermiiion
Vermilion
Vermilion
Berlin Twp
Huron Twp
Margaretta Twp.
Milan Twp
Oxtord Twp.
Vermilion Twp.
Vermilion Twp.
Vermilion Twp
Vermilion Twp.
Violet Twp.
Violet Twp
Worthington
Pleasant Twp.
Archbold
German Twp.
York Twp.
Blue Ash (It. rail)
Glendaie
Lockland
Sharonville

St. Bernard

Division Street
Grand Avenue

SR 281

SR 15/ Oitawa Avenue
Deatrick Street

US 24

us 127

Bend Road

London Road
Pennsylvania Avenue
West Williams Street
Home Road

East Orange Road / Powell Road
TR *22 /Hillsmiller ]d or CR 7/Troy Rd
US & (Venice Road)
SR 101

US 60

Adams Street
Sunnyside Road

High Bridge Road
Vermilion Road

SR 61 @ Ceylon Road
Rye Beach Road
Bogart Road/ CR 10
Strecker Road / CR 15
Patten Tract Road
Joppa Road / CR 140
Joppa Road

Coen Road

Coen Road/ TR 147
Diley Road @ SR 33
CR 18/ Hill Road

Harrisburg Pike @ SR 665

all 7 crossings
TR 10
Glendale-Milford Road

Sharon Avenue
Wyoming Avenue
Crescentville Road
Vine @ Spring Grove

NS
CSX
CSX
CSX
CSX
CSX
CSX
CSX
CSX
CSX
CSX
CSX
CSX
CSX
NS/CSX
CSX
NS
NS
NS
NS
NS
NS
NS
NS
NS
NS
NS
WE
NS
NS
NS
NS
180
180

CSX
NS
NS
CSX
180
CSX
CSX
NS

50+
50+
50+
50+
50+
17
17
17
18

12 or 28
17 Both

14
6
24
92
92

92
92
92
6
6
24
24
92
92
24
4
4

4

92

30
30
26

10,120
4460
8434
3080
845
7470
6680
9060
2370
400 or 3194
630 or 900
4400
5950
7729
1083
661

3102
8530
2270
3900
170
540
270
300
430
420
700
1270

3090

1245

12,496
5116
6780 (18,000)

Sycamore Twp (It. rail) 1&0
T " & = T O E = = & = &, = &8s .- - = = =




Wyoming Wyoming Avenue

Hancock Findlay East Melrose
Findlay Easi Bigelow
Allen Twp. TR 229
Washington Twp.

Hardin Ada Main Street/SR 235
Dunkirk
Mt. Victory
Hale Twp.
Bellevue SR 269 50 4132
Greenwich US 224 24 7894
New London Euclid Road/TR 193 24
Norwich Twp. Section Line 30 31 890
Richmond Twp. Section Line 30 31 820
Ripley Twp. TR 52 / Old State Road 30 300
Mentor Heisley Road 16 4990
Mentor Heisley Road NS 20 6360
Mentor Hopkins Road 16 8850
Painesville Liberty Street or Chestnut NS 20 7580
Willoughby Erie Road/Lost Nation Road NS 20 8570
Willowick

Lawrence South Point all 3 crossings NS

Logan Lake Twp. SR 68 20 5230

Lorain Amherst Crosse Road or Cooper Road NS 92 156
Avon SR 83 NS 92 10,484
Avon Lake Avon-Belden Road/SR 83 NS 92 10,484
Grafton Elm Street CSX 50+ 1050
LaGrange TR 166-Wheeler Rd. or Whitehead Rd. CSX 50+ both 160 or 270
North Ridgeville SR 83 NS 92 9889
North Ridgeville Race Road NS 92 1477
Rochester SR 511 CSX 9 1070
Wellington CSX 50+
Wellington Twp. Ta5/Peck Wadsworth Rd or Td4-Hawley Rd CSX 50+ both 80 or 140
Columbia Twp. CSX 50+
LaGrange Twp. CR 48 - Whitehead Road CSX 50+ 270
Oregon Wynn Road NS 16 4350
Oregon Corduroy Road NS 40 3514
Oregon Pickle Road NS
Monclova Twp. CR 95 - Monclova Road NS 3 2943
Swanton Twp. SR 295 . Mallex Ave/CR Line Rd NS

Madison London NS

Mahoning Campbel! Rt. 289/Wilson Avenue
Lowellville Third Street CSX 31 1376
Struthers SR 616 NS 16 10,640
Struthers State Street NS

Marion Caledonia High Street CSX 20 1460
Marion SR 309 - Kenton Avenue CSX




Medina
Meigs

Miami
Montgomery
Muskingum

Ottawa

Paulding
Perry

Pike
Portage
Preble
Putham

Richland

Ross
Sandusky

Sciotc
Seneca

Marion
Marion
Marion
Marion Twp.
New Bloomington
Medina
Rutland Twp.
Rutland Twp.
Rutland Twp.
Tipp City
Moraine
Union Twp
Union Twp
Union Twp.
Union Twp.
Rocky Ridge
Clay Twp
Erie Twp.
Salem Twp.
Payne
Corning
Corning

Seal Twp
Paris Twp.
Jackson Twp.
Leipsic
Ottawa
Monroe Township
Palmer Twp
Palmer Twp
Mansfield
Mansfield
Manstfield
Shelby
Franklin Twp
Clyde
Fremont
Green Creek Twp
Sandusky Twp
Porter Twp
Fostona
Fostona
Fostona

Tiffin

Tiffin

Tiftin

Tiffin

SR 162 - Marion-Williamsport Road
CR 175 - East Fairground Street
SR 95 - West Center Street

Linking SR 309 & US 23

West Smith Road

CR 3 - Leading Creek Road
TR 41 - Parkinson Road
CR 13 - Lasher Road

Donn Davis Way

Sellars Road

TR 105 - Sundale Road

CR 436 - South Moose Eye
CR 55 - Rix Mills

Liberty

SR 590

Genoa Clay Center

SR 163 @ Three Mile Crossing
Portage River South Road
Rt 49-Main Street

Adams Street

SR 155 - Main Street

Rt 5/Newton Falls Road

SR 108

SR 16

C424 - lllinois Avenue

SR 13 - Main Street

SR 430 - US 42

North Broadway Street

TR 194 - Toad Hollow Road

CR 262 Durnwald Road or Spayd Rd

Hayes Avenue Miles
TCR 236

ali 5 crossings

TR 257 - Hayport Road
Town Street

Tittin Street

Jones Road/CR 592
East Perry Street OR
East Perry Streetl

East Market Street OR
East Market Street

WE
NS
NS
NS
CSX
NS
CSX
CSX
CSX
CSX
NS
NS
NS
NS
NS
NS
NS

CSX
NS
CSX
180

NS

NS

NS

NS

NS
CSX
NS

NS

NS

NS

NS

NS

NS
CSX
CSX
CSX
SSCPA
CSX
SSCPA

o)
<

| i 7
4

18
24
55
55
55

25
24
34
33
30

5

30
2

2010
2570
5290
7720

6450
100
1981
4850
1167

930
3154
1952
3160
3249
4010
3899
4800




Summit

Trumbull
Warren
Washington

Wayne

Wiiliams

Wyandot

Big Spring Twp
Big Spring Twp
Jackson Twp.
Jackson Twp.
Loudon Twp.
Loudon Twp.
Loudon Twp.
Venice Twp.

Turtie Creek Twp.
Furtle Creek Twp.

Canton
Limaville
Limaville
Louisville
Massillon
Lexington Twp
Akron
Hudson
Macedonia
Silver Lake
Silver Lake
Twinsburg
Lordstown
Hubbard Twp.
Carlisle
Belpre
Marietta
Duninam Twp.
Baughman Twp.
Milton Twp.
Milton Twp.
Bryan
Edgerton
Stryker
Florence Twp
Madison Twp.
Bloomdale
Bradner
Hoytville
North Baitimore
Northwood
Freedom Twp
Carey

TR 96
TR 56
CR 592
TR 47
TR 47
TR 47
TR 108

TR 131-Lindsey Road

TR 167-Wright Road

East Tuscarawas Street
German Church Street
Price Street

SR 44/North Chapel Street
all 8 crossings

access ramp onto SR 62 bypass
Evans Avenue

Stow Road

Highland Road

Graham Road/Rt 8

Front Street/Rt. 59

Highlan4 Avenue

SR 304

SR 123-Central Avenue
Pomeroy Pike

SR 7-Ft. Harmar Drive
CR3A near SR 7 South
Tannerville Road
T200-Blough Road
T41-Schorle Road
east side of town

uUS 6

Horton Street

Garfield Street

SR 281

where crossing was removed
Second Street or Poe Street
Wales Road-Vickers Cressing
SR 6

82
94
1920
699
699
269
140

180
30
7619
20

20,747

5570 or 3564
16,330
10,766
29,055
13,309

7220 or 2200
9760
2720
10,270

270
143
56

4510
460

2890 or 1700
6430




Exhibit “C”

RAIL SAFETY SURVEY
(HB 163)

Identify (by location) the five (5) worst rail grade crossings in your county that
are of concern to public safety due to increased rail traffic causing blc .xages of
emergency response vehicles or increased hazardous materials transportation.

What routes are affected at the five sites?
How many trains cross each of these five sites per day?

How many hazardous materials shipments cross each of these five sites?
* Rail (most hazardous materials, if known)
* Truck (most hazardous materials, if known)

How long are average blockages at each of the sites?

Are there emergency response agencies i.e., fire departments, which become
isolated due to blockages at crossings? (For Example - A downtown Fire Dept.
becomes isolated and cannot reach rural areas). Which of the five sites are
these?

Are there critical facilities that become isolated from emergency response
vehicles due to crossing delays/blockages (i.e., hospitals)? Which of the sites are
these?

What type of fire department responds to each of these five sites-volunteer or
paid?

What level of training do the responding emergency forces have (awareness,
operations, technicians, etc.)?

. Where blockages occur, is there mutual aid in place between responders on each
side of the track to assist each other?

. Are there communication systems linking the rail systems and the county/city
responders?

. Are there redundant grade crossings in the area that can be closed to assist
emergency response vehicles? Where are they located?

. What solutions to alleviating these problems have you identified? Please list all.

.1s yc u community experiencing other problems with rail systems and crossings?
If yes, please list them.




Exhibit “D”

A survey of f~ arteen (14) questions was sent to all eight-eight (88) counties of Ohio and all eight-
seven (87) Local Emergency Planning Committees of Ohio. The survey was to acquire information
to be used in developing a report on rail safety issues in Ohio for the General Assembly. The
report is in response to House Bill 163.

This is a summary of the findings from that survey. There is attached, a sheet for each county that
responded to the survey (47 out of 88 counties). The entire packet submitted by each county is on
file at the Ohio Emergency Management Agency should additional information be needed.

This summary will break down each of the fourteen questions and where applicable make
recommendations on how to fix the issues.

Question one asked for a listing of the five (5) worst grade crossings in each county that was a
concern to public safety due to trains blocking the tracks and impeding emergency response
vehicles and/or dangers caused by increased rail traffic on crossing where hazardous materials are
shipped. The eighty-eight county breakdown sheets list the five worst for each.

In some cases, the counties sent in the five worst for each responding city, township or fire
jurisdiction. In these cases it gave us much more than five and the survey breaks it down by area.
In some cases, the county sent in along with their list, flow charts, maps, diagrams, consists etc. As
stated above, if this information is needed, it is on file at the Ohio Emergency Management
Agency. Question two of the survey goes hand-in-hand with question one. It asks which routes
were affected at the grade crossings. Routes from county roads to city streets to state & federal
highways are affected. The 88 sheets list the routes and in several cases they are listed in

question one.

Question three asked how many trains cross these sites per day. The responses ranged from a
few to as high as hundred twenty. One siie showed 8-12 per hour since it was across from a rail
yard. the averages were 5-10, 20-30, or 30-50 per day per crossing.

Question four asked how many hazardous materials shipments cross each of these sites per day,
by rail or truck. The answers were varied from all carry hazardous materials of some form to some
carry hazardous materials and some carry extremely hazardous materials. Some counties gave
specific numbers or percentages of shipments and specific chemicals/materials hauled (refer to
each county sheet). The alarming part of this question and its answers was that many
counties/local Emergency Planning Committees (LEPC) responded with “unknown”. Al
counties/LEPCs have hazardous materials plans; however, the plans are required by ORC 3750
(SARA) which deals with fixed facilities. All LEPCs (counties) need to start addressing
transportation hazards (for hazardous materials) for rail and highway. The tools are there and the
funding sources are available to do rail/highway flow studies. Grants from USDOT and PUCO are
available each year for this. LEPCs/counties also need to work with railroads in their counties and
establish better communications as question 11 will also allude to.

Rail Safety Survey Summary 09/13/99




Question five asked how long the average blockades were. The sheets will show a varied
response. The average were 3-5.5-10, 15-25, and 25-40 minutes. Isolated incidents of over an
hour were also cited. Several areas ticket/fine the railroad if the blockage is over a certain amount
of time. An interesting theme appeared where respondents stated they did not have time or money
to do flow studies of how many hazardous materials shipments traveled those crossings. however,
the number of trains per day per crossing and the length of time trains blocked the tracks were
known. Most hazardous materials shipments are placarded and would have been seen when
counts of how many trains crossed each crossing.

Question six asked if emergency response vehicles were impeded by these blocked crossings. B
unanimous yes was the answer. Blockages impede, slow down, or stop emergency responders
going to or returning from a run. This is life threatening when delayed getting to a victim and worse
when stopped when a victim is in the emergency vehicle en rrute to a hospital. All responders are
affected: fire, police, ems, etc. The blockages split response areas in half, cause long delays,
require detours to get to the scene or require, at the last minute, a mutual aid call which now takes
even longer to arrive on scene As the reports show, some Crossings are close enough together
that with a long train, all crossings will be blocked at the same time. Some cited 4-9 crossings
blocked at a time limiting any access to a scene.

Questions seven asked if critical facilities were blocked from emergency responders when tracks
were blocked. Please refer to the sheets for details but in many cases the answer was Yes with
hospitals, nursing homes, open-heart center, schools, prisons, power plants, etc. being listed.

Questions eight asked what types of fire departments respond to accidents at these
crssings/areas. There was 2 mixed answer from paid to volunteer. ~he majority of departments
are volunteer. One theme came to the foreground and that was volunteers have to respond to the
fire station and if trains block the tracks, volunteers cannot get to work which mean even longer
delays.

Question nine asked what levels of training respenders in these crossing areas have. It ranged
from minimum EMT training to Technician Level. Most were Awareness and Operations Level.
Additional training is required in many areas and many cited they cannot get the training, as their
forces are volunteer. One recommendation is to reinstate the State Fire Marshal's Hazardous
Materials Units and the Outreach training efforts. These outreach classes couid be taken to the
field as volunteers/paid personnel cannot always come to Reynoldsburg for training. This will help
but not solve the training problems. Responding emergency response force officials must
ensurefforce their personnel to take the necessary training.

Question ten asked i there was mutual aid on each side of the track when blockages occurred.
Almost all responding counties answered yes there was mutual aid in place; however, it was not
known when it would be needed thereby causing extra delays in getting to the scene as mutual aid
wasn't called immediately. Mutual Aid is also farther away than regular forces causing longer
response umes. One recommendation will be to enact legislation that requires mutual aid on both
sides of the tracks and that it be notified immediately with other responcers in case there would be
a blockage. One additional recommendation to be made is to require railroads to identify
responders when a crossing will be blocked and how long so that required mutual aid can be
immediately called as opposed to the regular response forces, thereby cutting response time.

Rai! Safety Survey Summary 09/13/99




Question eleven asked if there are communications between railroads and emergerncy response
forces. It was almost @ unanimous answer: No, except for phones which are rarely answered or
the numbers are not correct. A recommendation to be made is that r iroads work with responders
to establish working communication links, by phone, radio, computer or whatever means is
available. This would allow railroads to alert communities of train blockages so mutual aid could be
immediately enacted (see question #10). This would also allow communities and railroads to share
information on types of shipments and numbers of shipments (see question #3-5).

Question twelve asked if there were redundant crossings that could be removed to assist
responders. A unanimous no was given especially when one train can block several crossings at

once (see question six).

Question thirteen asked for solutions to this problem. Please refer to the individual county sheets
for a full list of ideas. The major solutions given were grade separations above or below, mutual
aid, improved communications with railroads, penalties for blockages, electronic verbal train
monitoring systems to wamn of oncoming trains that wiil cause blockages so mutual aid can be
enacted or alternate routes can be selected in case needed for responders, and better scheduling

of trains per peak hours.

Question fourteen asked if communities were having other problems with railroads. Again, refer to
individual county sheets, but major issues were warning lights and gates being faulty, no warmning
lights or gates, only cross buck=, and parked trains on sidings.

Results of this survey and a survey done by the Ohio Rail Development Authority and PUCO's
information will be pulled together into a final report to the General Assembly before this years

end.

Rail Safety Survey Summary 09/13/99
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July 10, 2000

Ms. Beth Wilson

Ohio Rail Development Commission
50 West Broad Street

15th Floor

Columbus, OH 43215

Dear Ms. Wilson:

I am writing as a follow-up to our conversation last week concerning the impact of the
acquisition of Conrail by the Norfolk and Southern and CSX Railroads.

In respect to the Norfolk and Southern, the City has experienced increased train traffic and
additional train movement in the Conneaut Norfolk and Southern tracks and yard. This has caused
traffic delays and complaints of noise from the neighboring residents. As 1 mentioned, the City has
not counted the trains that pass through the City on the Norfolk and Southern line, but are relying
on experienced public safety officials and neighborhood communications to confirm the additional
trains and congestion. To alleviate some of these issues, the City continues to be interested in a
grade separation at Parrish Road, as well as Quiet Zones.

The City has been working with the Norfolk and Southern on the required Real Time Train
Monitor System to be installed in the City Dispatch Center. The company has provided a
demonstration of their proposed device and have incorporated suggestions from our public safety
officials for improvements to the system. The anticipated installation date is June 1, 2001.

Also as a result of the acquisition, the Norfolk and Southern has eliminated its crew changing
facility and eliminated at least three clerk positions in the Conneaut yard. Not only have we been
affected by increased train traffic, but this process has climinated valuable jobs to our community.

In respect to the CSX tracks, complaints and concerns about noise and train traffic have been
increased since the acquisition. Again, the City has not counted CSX trains, but is relying on
experience and neighbors, some of whom have lived near the tracks for over 40 years. The City is
interested in the grade scparation at Parrish Road over the CSX and Norfolk and Southern Railroad
tracks, as well as Quite Zones to help with the impacts associated with the CSX tracks.

LR
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Also, please note that the City is very supportive of efforts to enable the designation of “No
Blocks™ crossings for public safety purposes.

Thank you tor contacting me regarding the impact of this acquisition. While this is a brief
synopsis, it certainly has affected Conneaut in many ways. If you need additional information,
please feel free to contact me.

incerely,

-

Robert Herron
City Manager
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CITY OF NORTH RIDGEVILLE

DEANNA L. HILL, MAYOR
Tuly 10, 2000

Beth Wilson

Ohio Rail Development Commissiou
50 West Broad Strest

15th Floor

Columbus OH 43215

Dear Ms. Wilson,

The Federal Surface Transportation Board, as part of the morger proceedings, had ordered discussious
between the City of North Ridgeville and Norfolk Southern. It was our understanding that the discussions
were to be in good faith in order to resolve some of the difficulties faval by our City due to five (5) at-grade

crossings that literally bisect our community, negatively impact our safety services and schools and affect our
economic development endeavors.

The order has been problematic, at best, Folluwing tesiimony by Congressman Sherrod Brown and | at the
hearing and the subsequent order, no contact was initiared by Norfolk Southemn. After several telephone calls
reminding various Nurfolk Southern representatives of the order, including persons in Waskington D.C., a
few meetings were reluctantly held No conclusions were reached and no productive offers were made 1o
alleviate the situation w our City.

We, understandably, are highly disappointed by the lack of progress. We have also certainly been surprised

that Norfolk Southern has demonstrated such little respact for the order of the Federal Surface Trangportation
Board

The Federal surface Transportation Board's attempts to fairly guide the merger and 10 mitigate the effect on
local communities are appreciated  We, hand-in-hand with the Federal Surface Transportation Board and the
Ohio Rail Development Commission, are willing to continue our efforts to successfully compete with the
many cities, villages and townships acrass Ohin for equitable resolution to thie situation.

If T can be of further assistance. please do not hesitate tn contact my office

Sincerely,

e o,

Deanna L. Hill, Mayor

7307 AVON BELDEN ROAD NORTH RIDGEVILLE, OHIO 44039 PHONE: (440) 353-0811 FAX: (440) 327-5593




ASHTABULA FIRE DEPARTMENT

Chief Rick Baleg

Station One ¢ 4326 Main Avenue ¢ Ashtabula, OH 44004 ¢ USA
Office (440) 992-7192 ¢ Fax (440) 992-2691 ¢ Chiefs (440) 992-7190 ¢ Email nckb@aimanagers com

June 22, 2000

Beth Wilson

Ohio Rail Development Commission
50 West Broad Street

15" Floor

Columbus, Ohio 43215

Dear Beth

[ am writing in response to your telephone reguest 6/22/00. The following has occurred
concerning the N & S relations with Ashtabula, and the Ashtabula Fire Department

h Hd 62NN oo
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1)The N&S Railroad has supplied the Ashtabula Fire Department with a copy of the ORI®
software; we have installed it on our laptops and made its use available throughout the area.
I'hey have trained us its use.

2)N & S 1s also due to demo the ‘Real Time Monitoring’ system to us on August 16, 2000. This
system will be placed at two dispatch sites ( Fire and Police). 1 have been working with Mike
Scime of the N & S on the details of implementing this system.

I would also like to have the commission recognize the following reguest

1) The City of Ashtabula 1s in need of a grade separation where your rail crosses at West

Avenue. This is a very high priority for Ashtabula, as there are NO grade separations on the
N & S rail which runs cast-west through the city

I'hank-ypu, P
/ / "
P f =
//’.‘7‘, / /‘/7)t’//

Rick Balog, Ashtab “ire Chief
e




. CITY OF BEREA
m;l? “The Grindstone City”

1

Joseph W. Biddlecombe

11 Eerea Commons
Mayor July 7, 2000 Becea, Ohio 44017

(440) 826 5800
Fax (440) 826-1446
Ms. Beth Wilson website: www bereaohio com
Executive Assistant to the Director e
Ohio Rail Development Commission HowsE
FAX 614/728-4520

i

RE: Conrail Oversight Status
Dear Ms. Wilson:

Per your request, please accept this letter as an update as to the status of
oversight of the acquisition of Conrail by CSX and Norfolk Southern as it effects
the City of Berea, Ohio. The City is working cooperatively with the Ohio Rail
Development Commission, Ohio Department of Transportation, Congressman
Dennis Kucinich’s office and CSX and NS to proceed with the two major
underpass projects in the City of Berea, one at Bagley Road and the other at
Front Street. We have been moving forward with the design work related to
these two projecte and have initially received funds from ORDC and the
railroads that allowed us to begin work and expect to receive some additional

funds in the near future from the railroads to complete final design. The City’s
oversight firm, Gannett-Fleming, is working cooperatively with CSX and NS
engineers and others in an effort to expedite the design work so it may be
started as soon as possible to provide needed mitigation consistent with tne
letter agreement between the railroads and the City of Berea.

Additional provisions contained in the letter agreement call for the railroads to
work cooperatively with the City to provide noise mitigation at areas identified
in the final EIS. While we have not reached closure on the form of noise
mitigation, we are continuing to discuss how the objectives of noise mitigation
will be accomplished with CSX personnel. The lines of communication remain
open between tlLe railroads and the City and with the continued cooperation of
ORDC, ODOT and Congressman Kucinich’s office, we are optimistic that the
objective sought for noise mitigation will, ultimately, be achieved.

A third area that is slightly outside the scope of the Conrail acquisition relates
to efforts to secure Quiet Zones and/or demonstration project status to achieve
Quiet Zones. As you know, the City of Berea continues to work cooperatively
with ORDC and Congressmen Kucinich and LaTourette and others toward
achieving Quiet Zone status for the corridors affecting these areas. While this
may not direc tly relate to the oversight of the Conrail acquisition, Quiet Zones

“Chirty of Champions”
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Ms. Beth Wilson Page 2

become significant issues as they relate to the possibility of achieving the
objectives of noise mitigation ordered by the STB. In this sense, they are very
relevant to the oversight of the Conrail acquisition and the cooperation of all
entities is critical to achieving these objectives.

As always, thank you for your continued cooperation and assistance in these
matters. Please advise sbould you have any questions or be in need of
additional in ormation.

GMS:Im

cc:Mayor Joseph W. Biddlecombe
Congressman Dennis Kucinich




585 East 222nd Street, Euclid, OH 44123-2099

Paul Oyaski, Mayor

Phone: 216/283-2700

Fax: 216/289-2766
June 29, 2000

Ms. Beth Wilson

Ohio Rail Development Authority
50 West Broad Street, 15" Floor
Columbus, Ohio 43215

3080
0313034

Re: Euclid Experience Since CSX Takeover

Dear Ms. Wilson,

This is in response to your request for comments on the City of Euclid’'s experience

since CSX took over the railroad from Conrail. There are two sets of railroad tracks
traversing Euclid, CSX operates the northernmost tracks and Norfolk and Southern
operate the ones to the south. A railroad has been going tirough Euclid on the CSX
right-of-way for nearly 150 years and the Norfolk right-of-way has been in use for about
100 years. There are only two grade crossings in Euclid both on the Norfolk tracks, all
other crossings have railroad overpasses in use. The City desires, at the earliest
practicable point in time, grade separations on Chardon Road and also on Dille
Road. Partial funding the Dille Road crossing has been garnered through the efforts of

Congressman LaTourette and preliminary discussions on the project are underway with
the City ot Cleveland.

CSX, at City request, has completed minor repairs to their bridges on East 200", East

222" Babbitt and East 260" Streets. Gravel no longer rains on pedestrians under the
East 222" Street bridge.

CSX agreed ‘o remove non-conforming billboards along the south side of their tracks
pending review of their licensing agreements. Nothing has been accomplished to date.
The City expects removal of these unsightly signs as soon as possible.




CSX built a fueling Station near East 200" Street after filing and settling a lawsuit vs. the
City regarding their exemption from local building codes. EPA approved their plans for
drainage. Tne City remains concerned that petroleum run-off will invade the Euclid
sewer system at this si‘e despite CSX's assurances. The City aiso requests that
property taxes due on the improvement be properly allocated.

No:ifolk was convinced ot to install an insecure and unsafe propane heating system for
their switching equipment east of East 260" Street adjacent to a condominium
development.

A Norfolk train derailed in the industrial sector near East 222™ Street. The City inust

insist that regular inspection and excellent maintenance of all tracks in Euclid be
performed.

CSX has followed through as promised with training and information provided to the
Euclid Fire Department regarding potential spills of hazardous materials.

Norfolk has installed signs at grade crossings announcing increased train traffic.

The City has received a few complaints regarding noise from residents of the
condominiums east of East 260" Street.

That is the situation to the best of my knowledge at this time. Contact me if further
information is needed. Your assistance in addressing the matters herein would be
appreciated.

\M yor Paul Qyaski

PO/cmt

0629 railroads




CITY of DEFIANCE DAVID H. WILLIAMS
Law Director

LAW DEPARTMENT
L]

CITY BUILDING
924 PERRY STREET DAVID A. LAND
e DEFIANCE, OMIO 43612 Assistant Law Director

PHONE 7841072 ¢ PHONE 784-2101
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Ms. Beth Wilson July 7, 2000

Executive Assistant
Ohio Rail Development Commission
VIA FACSIMILE: 614-728-4520

In reply to: CSX-Compliance Inquiry

Dear Ms. Wilson:

1 write to confirm our telephone conversation wherein 1 advised you that CSX has
improved the US 24 Grade Crossing and provided the required Hazardous Material Spill

training to a member of our Fire Department.

Following our conversation, I was able to confirm that we have also received the

promised software.
CSX has, theretore, fulfilled all of the requirements that you have inquired about.

Very truly yours,

i '.' -/1 "/”,'l' / :
PP L A
DAVID H. WILLIAMS




CITY of FOSTORIA

213 S. Main Street
P. O. Drawer 1007 John Davoli

Fostoria. Ohio 44830-1007 Mayor
Ph: (419)435-8282

Fax (419)435-4192
E-Mail: MayorDavoli@AOL..com

July 5, 2000

Ms. Beth Wilson, Administrative Assistant
Ohio Rail Development Commission

S0 West Broad Street, 15th Floor
Columbus, Ohio 43215

J0Y0
03A1303Y

Dear Ms. Wilson:

0Ivy 9-7Nr 00

Subject: CSX/NS Railroads: Fostoria, Ohio

]
L

We appreciate the opportunity to respond with the State of Ohio in regards to the acquisition of Conrail by
CSX Transportation and Norfolk Southern Railroads to the STB (STB Finance Docket No. 33388).

As we all know its been almost a year since the STB made its Final Findings in regards to the acquisition.
Said Final Findings attached conditions to the acquisition with the status of completion as follows :

Condition 31(A): With the written concurrence of the City of Fostoria, Ohio, Applicants shall
provide and maintain a state-of-the-art real-time train monitoring system, such as an electronic
display board at the Fostoria Emergency Response Dispatch Center. This system shall show the
location of trains on rail line segments (C-070, C-075, C-206, C-228, and N-467) within 5 miles of
Fostoria Tower to provide the Center’s stafl’ with information regarding train movements to aid
their emergency response dispatching. Although discussions have taken place, to date, the
system has not been installed.

Condition 31(B): Applicants shall install and maintain constant warning time circuits at all of their
highway/rail at grade crossings in Fostoria that are currently equipped with active warning devices,
and at those crossings where active warning devices would be added as a result of other Board
conditions or voluntary actions. We believe that this condition has been completed.

Condition 31(C): With the written concurrence of the City of Fostoria, Ohio, CSX shall install a
direct voice hotline between Fostoria’s Emergency Response Dispatch Center and the CSX
operator controlling train movements in the Fostoria area(Tower F operator). Alternatively,
Applicants, with the written concurrence of the City, shall install and maintain closed circuit
television cameras over or near the rail line, along with a corresponding video monitor at the
Center. The monitoring will continuously show real-time train traffic conditions on Applicant’s
rights-of-way through Fostoria. The direct voice phone line has been instalied. However, its
reliability during an emergency is questionable. During regular communication checks,
considerable time loss occurs because no one answers the phone for five-seven rings.




Ms. Beth Wilson
ORDC

July 5, 2000
Page 2

Condition(D): To the extent practicable, Applicants shall hold trains in areas to minimize trains
blocking major highway/rail at-grade crossings in Fostoria. We appreciate the efforts put
forward on this condition, however, the condition itself moves the problem from within the
Fostoria Corporate limits to our neighbors, the Township, which compounds Emergency
Response issues for the Townships and in the case of the Iron Triangles, removes our second
chance for ingress/egress. This practice also increases the blocked crossing times when the
trains are moving due to the fact that the trains are not traversing the City at track speed,
typically, the majority of the trains are stopped outside the City limits, only allowed to
proceed when they can go through the City non-stop.

Condition 31(E): CSX shall, with the advice and consent of the City of Fostoria, Ohio, adapt and
modify the local component of its required Hazardous Matenals Emergency Response Plan to
account for the special needs of minority and low-income populations adjacent to or in the
immediate vicinity if its rail line segment(s) in Fostoria. CSX shall certify compliance with this
condition within 6 months of the effective date of the Board’s decision. This condition has been
satisfactorily met.

Condition 31(F): CSX shall provide and install, including any necessary computer hardware and
training, Operation Respond software at the local emergency response center serving minority and
low-income populations’adjacent to or in the immediate vicinity of its rail line segment(s) in
Fostoria. CSX shall certify comphiance with this condition within 6 months of the effective date of
the Board’s decision. This condition has been satisfactorily met,

Condition 31(G): As agreed to by CSX, CSX shall fund participation in a training session at the
national training center in Pueblo, Colorado, for a representative of the emergency response
provider for the City of Fostoria. This condition has been satisfactorily meet.

Our experience with train related mishaps has increased since the acquisition, to wit: three minor
derailments (fortunately the minor damage was due to the low speed of the trains); two vehicle/train
accidents; and two pedestrian/train incidents. one fatality and one child with an end result of a leg
amputation.

We find that the number of trains per day, as provided during the initial comment periods, is innacurate, to
wit: CSX segment C-075/C-206 post acquisition was to be 54 not 97 trains per day as we see today. The
NS segment N-467 is at 30 instead of 28 and the CSX segment C-228/C-070 with a post acquisition
estimate of 37.4 trains per day has not been confirmed, although we suspect it to be much higher.

laking the above numbers as a base of 164 .4 trains per day entering the community with 22 at-grade
crossing, with an average blocked crossing time of 7 minutes. its becomes very clear that train movements
make Fostoria, Ohio inaccessible 19 hours per day.




Ms. Beth Wilson
ORDC

July 5, 2000
Page 3

Now that the acquisition has been approved, we find the railroads back to business as usual, that is, non
cooperative and disinterested with the community needs. Points of interest: A waterline easement from NS
into the West End Iron Triangle (initiated in Feb 99 - completed in Oct 99 only with assistance from U.S.
Sen. DeWine R-Ohio and State of Ohio Rep. Rex Damschroder). CSX failing to cooperate with recent
resurfacing program with their own safety requirements., ie, flaggers at grade crossings and fraustrations
with obtaining accurate train counts on behalf of the City for our Transportation Study.

We applaud the efforts of the State of Ohio and Governor Taft in their efforts to provide some relief,
however, we must maintain that the Final Findings of the STB on the issues in Fostoria are inadequate to
say the least. We believe that the STB is warranted in a full review of Fostoria’s conditions and request
mitigation from the Federal level. The State of Ohio and the citizens of Fostoria should not have to be
burdened with the cost of mitigation for interstate commerce.

We appreciate your continued assistance and support on these important issues to the citizens of Fostoria.

Sincerely, ; t t/

ohn Davoli
Mayor
City of Fostoria, Ohio

ID/cld

¢: U.S. Sen. Michael DeWine
U.S. Sen. George V. Voinovich
U.S. Rep. Michael Oxley
U.S. Rep. Paul Gillmor
Ohio Sen. Robert E. Latta
Ohio Sen. Larry Mumper
Ohio Rep. Randall Gardner
Ohio Rep. Rex Damschroder
Gov. Robert Taft




}[enr_y County ‘Emergency Management
GGO.N Perry St.. P.O Box 546 @ Napoleon, Ohio 43545-0546

TiIM WEAVER, Director Henry County Commussioners
Phone: (419) 592-4876 Rita M. Franz
Fax: (419) 592-4016 Richard J. Bennett
Richard C. Bertz

Ms. Beth Wilson

Ohio Rail Development Commission
50 West Broad Street

15" Floor

Columbus, Ohio 43215

Dear Ms. Wilson

To the best of my knowledge, CSX has met the three obligations concerning training, software, and
coordination of hazmat response with the village of Holgate in Henry County, Ohio

Sincerely,
= § 7 s L(J Laver)/®
7 ' 4. (4N /}(’)

Tim Weaver, Director
Henry County Emergency Management Agency

TW:kb
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Huron County Emergency Management Agency

Wiliam L Ommen, Coorcinator, 285-8 Shady Lane Drive, Norwalk, Otio 44857
%-mail: hoemaggeaccnorwaik. com  Phone. 412-663-6772 Fax: 410.668-5009

July §, 2000

Beth Wilson

ORDC

15 W. Broad St.
Columbus, OH 43215

Dear Miss Wilson:
This letter is a follow-up to our conversation last week regarding L SX and STB requirements:

CSX has provided OREIS programs to New London, Greenwich, and Willard They also sent a
firefighter fiom Willard and New London to Pueblo, Colorado for TTCI Emcrgency Response
training. CSX also conducted an exercise-hazmat training for railroad emergencies at Willard,
Ohio. which was open to the fire departments of Willard, New Londor, and Greenwich  CSX has
also provided each fire department and my office with a copy of their hazmat emergency response
plan. CSX has met thc minimum requircments spelled out by the STB.

The following areas that were not addressed in the STB environmental impact - that still present
safety and life threatening problems for two communities and Huron County are.

1) New London, Ohio is a community that is cut completely in half by any railroad blockage at
crossings with all safety forces isolated on the south side of the village. Since the meiger June |
of 1999, the north half of New London has been completely isolated without any fire, police or
ambulance service - twice by trains that blocked every crossing in the village. Thank God there
were no emergencies! A gradc scparation is absolutely a must for New London as soon as
possible.

2) Greenwich, Ohio has more trains per day than almost any community in Ohio as a resuit of the
merger. Greenwich was totally left out of any noise abatement The only answer we can assume:
Greenwich was surveyed Ly a deaf inspector or surveyed with 8 dcfective meter! Solutions to this
problem could be a) installing quad gates at each of the three crossings thus allowing whistle free
operation, and b) In the future possible elimination of the diamond by altering the old B&O right
of way to the north joining up with the old Conrail line east of Huron County. This would




eliminate a large noise problem tor Greenwich residents and save 8 ot of money for CSX as the
diamond is an extremely high maintenance item.

3) State Route 250 and CSX needs a grade separation to help save lives, it is only a matter of
time until someone loses their life at this treacheivus crossing.

4) State Route 13 and CSX crossings also needs a grade separation - the high volume of trains
and motor vehicle traffic continues to be a problem in Greenwich Township, and even though

state Route 13 was designated us a no-park zone for CSX trains, the area still continues to get
blocked crossings.

Hopefully we can meet and discuss plans to eliminate these problems brought about by the merger
o[ CSX and Conrail

Sincerely yours,
Bt/ Lo s? ™

Bill Ommert
EMA, LEPC, and 911 Director of Huron County
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City of Mentor

o ov———

Council-manager i R o = 8500 Civic Qeﬁfer Boulevard
government since 1963 Mentor, Ohio 44060-2499
440-255-1100

July 7, 2000 Via: Fax and Regular Mail

Ms. Beth Wilsun, Execulive Assistant
Ohio Rail Development Commission
50 W. Broad Street

15" Floor

Columbus, Ohio 43215

Re: Quiet Zone And Other City Improvements

Dear Ms. Wilson:

In response to your inquiry concerning the City’s interest in establishing a “Quiet Zone” in
Mentor, the Mentor City Council is in support of such an action. The City, by adoption of

I it's vear 2000 budget has incladed $66,000 for the year 2000 and has anticipated an

additional $200,000 over the following four years f needed 1o support this effort.
Other items in the City’s plans include:

A) Grade Separations at both the CSX and NS tracks on Heisley Road. Appropnate
and continued design interaction 18 needed by both railroads to imp'ement this
project. FHWA 1s expected to issue a Finding of No Significant Impact yet this year.

New at grade crossings are neaded at tha Plaza Boulevard Fxtension site. This
project will provide essential traffic relief with @ new road 1nterconnection between
Mcntor Avenuc (US 20) and Tyler Boulevard. To date, the railroads have been
resistant to any efforts made to discuss this important road addition. Agreements
are needed berween the City with both CSX and NS.

The City is anxious to develop agreements for RR signal interconnects to the City's
traffic signal system. The most important connection would be at Hcpkins Road to
help prevent vehicles from becoming trapped on the tracks by heavy volume traffic.
Agreemaente ara needad with both CSX and NS for this i,cation.

On a lung Leni ptaning basis, the Cily requites contacts for future planiing of

grade separations on Hopkins Road. Both the CSX and NS are intersected presently
at grade.

hwellycfchode.-
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Ms. Beth Wilsun
Re: Quiet Zone
Page Two

July 7, 2000

Attached you will find Fages 12, 20, 31, and 54 of the City Capital Improvement Program
for the year 2000.

The sbove described elements of the plan are further detailed on these pages.

Thank you for any assistance you may offer on the coordination of these items.
Very truly yours,
L)

ol . et |

/
[ .’{ohn W. Konrad, P.E.
'\\/Citv Engineer

JK:pbk

Attachments

CAPPS ' WPWINIWUSERS\PAMK \Quiet Zone . doc




CITY OF MENTOR, 2HIO
CAPITAL IMPROVEMENT PROGRAM
FISCAL YEARS 2000 - 2004

PROJECT DETAIL

PROJECT:
ROADWAY CONSTRUCTION AND IMPROVEMENTS HEISLEY ROAD INPROVEMENTS

TOTAL PRIOR YFARS ESTIMATED FISCAL YEAR EXPENDITURES TOTAL
ESTIMATED EXPENDED FIVE YEAR
SOURCE OF FUNOS FROJECT COST __THROUGH 1099 FYO0 FYOt FYQ2 FY04 EXPENSE
ANNUAL OPERATING BUDGET 3,081,500 686,520 625000 1,050,000 ) 1,575,000
FEDERALSTATE/COUNTY AIC 182,000 182,00 3 ] 0 0

B4y i UV

R 1%

rna

ANNUAL OPERATING BUDOET 1,408,000 208,000

600,000 60,000
12,360,000 12,380,00C

1,166,500 546,000 14,860,000 15,803.00¢

1T Bl iNLLlr.

PROJECT DESCRIPTION AND JUSTIFICATION ' FUNDING NARBATIVE

v

I

mmuwmu-mdmmwm State Route 2
mm-uhmmmdmmnwmwm Revenue Sourcos.
6250000 CSX 800,000

with the nsods of roadway talic as detemined by the Cily's consultant. TEA-21 !
mmmmaumuumdwutmm oDOoT 3,100000 Norfok Soutyem 800,000
-mm-o.u-c«mssmuumuuumvbwmm. Ohlo Rall Comunission  1,200000

ch:l

Il

2000 ANNUAL OPERATING BUDGET ACCOUNTS:

SR 2 ramp mosifications wil be evaluated as cajacity needs J0com3 apparent.

Planning and Englreering 110-720-8910-30302 625,000
Land/ROW 001-420-8020-393% * 20,300

$545,700

$12,380,000 constuctionin 2001 includes $1,000,0C0 for Huminaling Ccmpany hghire
adjus'ments and $300,000 for wetland mitigation.




QTY OF MENTOR, CHIO
CAPITAL IMPROVEMENT PROGRAM
FISCAL YEARS 2000 - 2004

PROJECT DETAWLL

ROADWAY CONSTRUCTION AND IMPROVEMENTS

TOTAL PRIOR YEARS TOTAL
ESTIMATED EXPENDED FRVE YEAR
PROUECT COST _ THROUGH 1980 FY0O EXPENSE

108,10

HYL Jim viVu

220,100 114,000 20,000

LA PN

a2
3
d
z
5
i

1,106,100

PROJECT DESCRIPTION AND JUSTIFICATION FINDING NARRANIVE
]
2000 ANNUAL OPERATING BUDGET ACCOUNTS:

Tmmdomﬁ-dMnmﬂm

1,500 A noth from Mentor Avenus 10 intersect with Si. Clar Avenue Planing snd Englneering
and connec: with Tyler Baulevard via Cloves Avenue. The iwprovement,

ae detorminad by 8 November 1963 study, wil provide full roadway improvement,
wwmmmwummu

Avense and Piaza Bivd./St. Clakr Ave STyler Bivd. This improvement will provide $1.020,000 construction kn 2004 Incides cost for RR crossing
mthfyuM..Mmmamwwm Installations and protecion.
mW““RMMMMdmodUSWn

and US 20/SR 613, and iely elminate or delay the nead for the construstion of a

sixth fire station. As 8 padt of this project a cul-de-sac will bs consisucted at the

wesl 3nd of St. Clalr Ave. adjacent to Tyler Bi+d.

001-720-8910-39013

20




CITY OF MENTOR, OHIO
CAPITAL IMPROVEMENT PROGRAM
FISCAL YEARS 2000 - 2004

PROJECT DETAL

Mam PROVECT:  L00iINS ROAD RESURFACING FROM
ROADWAY CONSTRUCTION AND IMPROVEMENTS ‘\ m AVE. TOSR 2 BRIDGE

TOYAL PRIOR YEARS ESVIMATED RSCAL YEAR EXPENDITURES TOTAL
FIVE YEAR

ESTMATED EXPENDED
SOURCE OF FUNDS PROJECT COST _ THROUGH 1909 FY00 YO FY02 FY03 FYO4 EXPENSE

] 0 0 0 93,000

ANNUAL OPERATING BUDGET 83.000 Q $3,000

ANNUAL OPERATING BUDSET

ANNUAL OPERATING BLOGH:T

Vit BRIkl

maecrwscmmnwmmmu FUNDING NARRATIVE

Tthpt&deWhthMbINMdm_mmm MOANRUAL@EMMIDGETM:

mmum:mwummammmt\mum
MWWMMMMMW Plawing and Enginsering
ummww»m-mmumm LardROW
lnmmtumduwmwnmmmmumndu Construction - i provements
nummmm(mwmm»mmww Construciion - Meintensnos
mem.mmammm shell aiso be Incladed.
1mmmwnmwdhmm~mucum~mm
project for Hopkins Road.

lanMMhMﬁMWthw
NWW.MMUGWMMWMWNMM
with he uwtn&ummwuwumummdsummuw
m,pM.mmmwmwmnm
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CITY OF MENTOR, OHIO
CAPITAL IMPROVEMENT PROGRAM
FISCAL YEARS 2000 - 2004

PROJECT DETAIL

OROVECT CcT:
Emn TRAFFIC COMTROL p— W GRADE CROSSING ENHANCEUENTS

TOTAL VRIOR TEARS ESTINATED FISCAL YEAR EXPENDITURES
ESTMATED EXPENDED
COST DESCRPTION SOURCS OF FUNDS PROJECT COST__ THROUGH 1969 FY0 FYo1t FY02 FY03

10,000

21 ANNING & ENGINEERING ANNUAL OPERATING BUDGET 58,000 a 18,000 10,000 10.L70

43,000

83,000 60,000

g JCLT.

-

1

PROJECT DESCRIPTION ANO JUSTIFICATION FUNDING NARRATIVE

This projact would grovide local sesistance 10 the Federst Rkt Administraton’s afforts to 2000 ANNUAL OPERATING BUDGET ACCOUNTS:
astablish a ralioad “quiet zone” In Menter. Possible measures would aiso improve the

lleudW“Whhm.MMhle”. Plarming aed Engneering 001-720-7110-30036
median farrers, fong srm gates, Jermaneni of tampardry crassing ciosures or astomated homs Construcicn 001-420-8920-30038

Vummmmmummummmumnaymnru
Subeejuent unding In years 2004 mmmmmmmamuwmmw

by the CSX or Norfdk-Southern. This project ray, also, include clungueeble motsage signs hterconnscted
mmwmwummmn.mwmmtonawmemmm
and efes trals crossings.

'meommmv“m(w)

* Helstay Rd. Interconnect ralicoad pre-amption (01)




THE VILLAGE OF OAK HARBOR

146 CHURCH STREET
P O BOX 232
OAK HARBOR. OHIO 43449
(419) 898-5561

3040
03A1303

June 29, 2000

10:h W4 €-0r 00

Beth Wilson

Ohio Rail Development Commission
50 W Broad St , Suite 1510
Columbus, OH 43215

Dear Ms. Wilson

I am writing to inform you of the current status concerning the Surface Transportation
Board — Condition #49 (B). which was placed on Norfolk Southern in order for them to
acquire Conrail’s assets

We have met once with Norfolk Southern concerning this issue, since the order was
issued. Norfolk Southern was in the infant stages of developing the system and was
gathering information that was crucial to its design. A meeting has been scheduled for
July to demonstrate the new system

Between the time the order was issued and the software being developed, we made a
proposal to Norfoik Southern through the Ohio Rail Development Commission. In our
offer we recommended substituting this system for our local share towards improving the
Park Street underpass. We are still waiting for a response from Norfolk Southern as of
this date

Sincerely,

Tim Wilkins
Administrator

TLW dmd
cc. File

FAX (419) 898-0895
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June 22, 2000

Mes. Beth Wilson

Ohio Rail Commission
€0 W. Broad Street
Columbus, OChio 43215
FAX (614) 728-4520

Deay Ms. Wilson:

your reguest for information regarding the five year STE oversight
~f the Acquisition of Conrail properties by Norfolk Scutheyn and
CSX Railroads results in the following observations.

Clmsted Falls signed a negotiated agreement with Norfolk Southexn
and C8X Railrnads in a document signed February 24, 1998 by then
Mayor Tom Jones. A separate Memorandum of Agreement regarding
State Rt. 252 he-ween Olmsted Falls and CSX offered a 10%
contribution toward construction of an overpass with a cap of

$890,000.

Current Mayor Bob Blomquist must sign off on the contxibutions of
$290,0C0 provided by CSX for payment of $10,000 per noise impacted
cite. We hava not ~aken the money previously because we were not
clear that these funds could ultimately be applied on the private
property of CSX Railrocad. Howaver, with'n the last few days Maycr
Blomquist has been in contact with CSX Vice President Neal Zinmmers
who rcplaced Stephen Watson and Regional VF for Stare Relations.
The hold-un cf this letter is to clarify that originally proposed
5090,000 vh.ch was not included in tha final letter =sent to
Blomquisc for signature. CSX did offer but has not sent to us a
che ‘X [or these mitca cven though the deadline is July 2000.

C3X did pest the notices about incrcaced rail traffic in a timely
manner.

NS, by the acreement, agrees to participate in var-ous capital
vrojecls including grade separation in Olmated Fallo. Olmeted
Palls had designed Fitch P-ad (actually in Olmsted Township' as
the location for an overpass Lo bs shared jointly by Olmsted Talle
and Olmsted Township for access of safety vehicles where NS has a
habit of blocking rall crussings because of theix inability to
access the rail yards named Rockport, just east of Berea. They
nave uged and are still using OlusLed Falls as a parking lot.
However there has kbeen no ongoing communication with NS as to a
dollar commitment for this project.

Both CSX and NS dié provide Hazardous Malerials Salely information
to our Fire Department.
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Where CSX and NS agree to participate in Varicus capital projecls
to enhance post-acquisition public salety and xailroad cperations
neither railroad has done anything to stop the blockages of these
crossings. I shall attach a list of the citations by our Police
Department which are for offenses under the control of the
railreads and not due to eguipment failure. This is sheer cussea
lack of planning by transportation supervisors of both railroads.

I hope this helps the State of Ohic in preparat tion fcr reporting
hark to the Surface Transportation Board.

and thank you for your help in arranging a connection with Linda

Nelson regarding the *ransportatlcn conference next week in
Cleveland at the Sheraton City Centre.

5;fly ynn*r

Ro'ert Blom Le“

/ - (bel
qu-rly ith, Cnunn\l Preaident

Enc losures
Negotiated Agreement
Railroad Citations
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February 24, 1998

The Honcrable Thomas ). Cayne, Jr.
Mayor, City of Brook Park

6161 Engle Road

Brook Park, OH 44142

The Honocable Tom Jones
Mayor, City of Olmsted Falls
9722 Cotumbla Road
Olmsted Falls, OH 44138

Gentlemen:

The Citics of Brook Park and Olusted Falls, and CSX and Norfulk Southern have
jointly developed this Agrcement in Principle. This Agreement addresses issues raised by
various parties about train operations proposed by CSX and NS through the Cities under
the CSX and NS Operating Plans, including the Cloggsville alternate route. for the Conrail
transaction pending before the Surface Transportation Board. Underlying this Agreement
is the parties' recognition that efficient rail transportation promotes the economic
development and welfare of the Cities and the parties’ desire for sound rail operations that
promote the quality of life in their respective communities

The parties have reviewed various plans and options for the rerouting of train
traffic, including those proposcd for the construction of a fiyover in Berea  The Cities are
opposed to the flyover approach and the substantial construction related and permaneat
adverse impacts associated with this altcmative. After analysis of the options, the pastics
believe that the CSX and NS Operating Plans present the superior spproach for tramn
movemeats over Conrail's Lakeshore and Short Lines and that the impacts assoated with
such movements can be mitigated in accordance with the principles outlined below.
Accordingly, the parties adopt the following principles and the Cities bereby state their
support for the CSX and NS Application and theis Operating Plans.

1. Funding of Capital Prujests - CSX axd NS agree (o participate in the funding of
various capital projects designed to cnhance post-scquisition public safety and ensure
cticient raiiroad operatious in the Greater Cleveland Area. These projects include cenain
rail-highway grade separations in the Cities of Brook Park and Oimsted Falls. Further,
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the railroads and the Cities agree to work together aggressively to procure funding of
these projects from state and federal sources. All such projects will be consistent with,
and coraplementary to, the CSX-NS Operating Plans as filed with the Surface
Transportation Board.

2. Capital Projects Design - CSX and NS agree that the final design for each
grade separation project will be subject to the approval of the affected unicipality.

3. Hazardous Materials Safety - CSX and NS agree to develop compreheasive
programs in concert With the appropriate public agencies conceming hazardous materials
safety. These programs will include, but are not limited to, joint training and notification
aud response procedures designed to oiiniadse risks which may result fom the
transportation of hazardous matenals.

4. Noise Mitigation - Consistent with definitions used by the Surface
Transportation Board it. its environmental process, CSX and NS agree to work
cooperatively with the Cities to mitigate increased noise levels which may oceur in certain
areas because of increased train traffic. CSX and NS have retained independent
consultants to conduct studies to determine the extent to which increased train traffic will
impact the communities. CSX and NS will utilize their mitigation programs under their
respective Noise Impact Analysis studies for noise mutigation and will congult with the
Cities over the program’'s"final design and continued maintenance.

5. City of Berea - CSX and NS, and the Cities of Brook Park and Olinsted Falls,
recognize that certain capital projects which will enhance post-acquisition public safety
and railroad operations in the City of Berea are the subject of ongoing discussions
between Berea and the railroads.

In exchange for these commitments, the Cities will indicate their support for the
transactivn and mitigation measwres before the Surfice Transportation Board and other
state and federal agencies. CSX, NS and the Cities will make a joint filing of these
arrangements with the STB. Of course, these commitments are conditioned upon CSX
and NS being able to secure the STB's approval of the Conrail transaction and to
unplement the CSX/NS Operating Plan that will move CSX trains over the Short Line and
to the Colknwood termunal, and NS trains over Coarail's Lakeshore Line and the
Cloggsville Route. These commitments are also conditioned upon CSXaadNSrw:hng
e mutually acceptable agreement with the City of Berea




JUM=-22-2U0U THU U3inh PM CLIY UF OLISIEY FHLLD FHA WU, 1440C2909VV
JUN 14 'P2 8:58

Page Three
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If this Agreement is acceptable, kindly indicate your agreement in the space
provided below. :

Sincerely,

l’l‘l[@-' ‘Ll(z éitg[zl‘m&
Michae! J. Rufehling, CSX
Vice President - State Relatione

Mfdt M e

M. Patrick McCune, Notfolk Souther
Resident Vice President

ol

le’Thothas J. Coyue, Jr.
Mayor, City of Brook Park
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COLUMBIA ROAD (SR 252) OVERPASS
OLMSTED FALLS, OH
Cost Estimate by Euthenics, Inc.

April 24, 1998
Summary

~Ttem e |

$1,445 113
262,000

Roadway and Pavemeant
Mobilization and Start-up Costs

Drainage

Sanltary Sewerage
Waterworks

Erosion Control
Landscaping

Traffic Control

Lighting

Traffic Maintenance
Bridge

Retaining Walls
Rallroad Work

Right of Way Costs
Preliminary Engineering
Design Engineering
Construction Engineering
Contingencies

Total Project Cost

450,260
359,625
282,000
62.500
15,000
6,000
129,250
173,000
1.036.800
980,200
100,000
1,814,165
176,000
360.000
400,000
838,007

$8,900,000
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« MEMORANDUM OF AGRLEMENT CONCERNING
S.R. 252 GRADE. SEPARATION IN OLMSTED FALLS

This Agreement is entercd into between the City of Olmsted Falls, Ohio, hereinafter
referred to as “City”, and CSX Corporation and CSX Transportation, Inc hereinalter

referred to as “CSX™.

1. Inaproceeding before the Surface Transportation Board (STB), Finance Docket No.
3338, CSX has made application for, and has received, approval to acquirc and
control certain portions of Conrail Inc. and Consolidated Rail Corporation
In a letter of agreement, dated February 24, 1998, the City expressed its support for
CSX's application to the STB, and in retuin, CSX agreed to, among other things,
participate in funding 2 rail-highway grade separation at S R. 252 (Columbia Road) in
the City. Said letter was filed with the STB and is noted in Appendix Q to STB
Decision 89, Finance Docket 33388, approving the application
(SX’s participation in the funding of the S.R. 252 grade separation shall be the
contribution of an amount equal to the lesser of 10% of the Total Project cost or
$890,000.00. The maximum contribution of $890,000.00 is based on a Total Project
cost estimate prepared by Euthenics, Inc. in Apnl 1998
The City agrees that CSX's contribution is conditioned upon the City procuring
binding commitments from other sources to fully fund the S.R 252 grade separation

project; and that CSX's contributions shall then be payable in increments mutually
agreed upon by the City and CSX

5. The City agrees to cooperate fully with CSX during all phascs of the grade separation
project. including consultation and coordination with CSX’s Engineenng Department,
and excecution of usual and customary agreements covering reimbursements for
project related railroad force account work and liability and indemnification

6. The City and CSX agree that if, within six (6) years of the date of this agreement, the
City has not procured binding commitments to fully fund the project, and
construction of the project has not begun, then CSX’s commitment to participate in
the funding of the S R. 252 grado separation shall be extinguished

The City of Olmisted Falls, Ohio and CSX Corporation &and CSX Transportation, Inc. this
_dayof ___, 1999, ugieeto this Mecmorandum

CITY OF OLMSTED FALLS, OO

BY

Tom Jones, Ma;or
CSX CORPORATION & USX | KANSPORATION, INC

BY:
Stephen L. Watson, Regional VD-State Relations
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l Casa NoO

Last Name

Issued

Violation

iLccation

Court D>

-0141
-0201
99-547
99-553
49-84R
99-556
$9-874
99-580
99-594
99-597
$9-595
99-612
95-678
99-632
99 €45
99-684
99-791
99-814
99-837
95-88¢
99-885
99-944
99-913
99-916
£9-941
‘=942
-943
.9-984
99-9yy
99-3990
99-991
99-1016
99-1010
99-1009
99-1011
99-1018
99-1012
99-1017
99-1020
99-1050
9¢-1051
99-1052
99-1067
99-1066€
99-10€4
99-1065
96-1081
99-1080
99-1134
99-11133
=3-1178
~-1174
,-1161

NORFOLK
NORFOLK
NORFOLK
NCRFOLK
NORFOLK
NCRFOLK
NORFOT.X
NORFOLK
NORFOT X
NORFCLK
NORFOLX
NORFOLK
NORFOLK
NORFOLX
NORFOLY.
NORTFOLK
NORFOLK
NORFOLK
NORFOLK
NORFOLK
NORFOLIK
NORFOLK
NORFOLK
NORFOLK
NORFOLK
NORFOLK
NORFOLK
NORFOLK
NORFOLK
NORFOLK
NORFOLK
NORFOLK
| NOREFOLK
NORFOLK
NORFOLK
NORFOLK
NORFOLK
NORFOLK
NORFOLK
NORFOLK
NORFOLK
NORFOLK
NORFOLK
NORFOLK
NORFOLK
NORFOLK
NORFOLK
NORFOLK
NORFOLK
NORFOLK
NORFOLK
'NORFOLK
| NORFCLK

SOQUTHE>
SQUTHE>
SOUTEE>»
SOUTEE>»
SOUTHE>
SOUTHE>
SOUTHE >
SOUTHE>
SOUTHE >
SOUTHE»>
SOTTTHRES
SOUTHE>
SOUTHE -
SOUTHE>
SOUTHE >

SOUTHE> |

SCUTHE:>»
SOUTHE >
SOUTHE>
SOUTHE >
SOouUTIIE -
SOUTHE>
80UTHD »
SOUTHE>
SOUTHE »
SOQUTHE >
SOUTHE >
SOUTHE >
SOUTHE>
SOUTHE >
SOUTHE >
SCUTHE >
SOUTHE >
SOUTHE >
SQULIHE>
SOUTHE »
SOUTHE >
SOUTHE »
SQUTHE >
SOUTHE >
SOUTHE >
SQUTHE»
SOQUTHE >
SOUTHE>
SOUTHE>
SOUTHE>
SOUTHE>
SOUTHE>
SOUTEE>
SOUTHE >
SOUI'HE >
SOUTHE >
SOUTHE>

0./30/0¢C
02/11/00
06/04/9%
06/08/98%
06/08/99
06/09/99
06/11/93
06/17/59
06/20/99
06/21/99
06/22/99
06/26/99
N&/28/99
07/07/99
07/12/99
07/21/99
08/19/92
08/26/93
0e/31/99
09/10/99
09/13/99
09/15/99
09/16/99
09/21/99
09/24/99
09/27/9¢
09/27/99
10/10/99
10/11/99
10/12/99

10/13/99]
10/14/89 |

10/14/99
10/16/99
10/17/9%
10/19/99
10/19/9Y
10/19/99
10/21/99
10/28/99
10/28/99
10/28/99
10/29/99
10/29/99
10/30/99
10/31/99
11/05/99
11/05/99
11/15/99
11/16/99
11/20/99
11/20/99
11/23/99

GATE MAL?UNCTI>{LEW15

14 MIN
50 M
1H 47M
28 M
5H 38M
25 M

> R 17
18 5
1H
1H
5h
19 !
12
14
26
25
50
1H
1H
27
DISTRE
S6 M
41 M
45 M
24 M
17 M
48 M
B 30
S3 M
14 M
12 M
34 MIN
1H 40M
ZH 11M
21 1M
L3 MIN.
1H 41M
1H 30M
14 M.
54 MIL

34 MIN

85 MIN

35 MIN.
50 MIN

45 MIN
3HR, 3M
47 MIN
1H, 6MIN
48 MIN

3 H, 35 M
1 HBR, 33
42 M

2M
M

Page 1

PEACE

M

iALL N.
| ALL. NORTH

| LEwls KCAD
LEWIS ROAD
COL & >
& >
LEWIS ROAD
| LEW/COL (»

N.
N. COL

| COL/LEWIS
| COL/LEWIS
|LEWIS
LEWIS
ALL NORTH
LEWIS

LEWIS ROAD

I T SWIS
| LEWIS
|st/COL/R
|LEWIS
et = © 7 D
BRKSD
—| ALL NORTH
- {ALL NORTH
| LEWIS
ALL NORTH
COL/LEW
LEWTS
LEWIG
ALL NORTH
ALL NORTH
LEWIS/N.
. iLF'L“” NORTH
».ALL NORTH
LEWIS
BERKSD
eonL M.
LEWIS

ALL N.
LEWIS
N. COL
LEWIS
ALL N.
N.
LEWIS
LEWIS
N. COL
N. COL
ALL N.

LEW/COL/R
LEWIS

N, COL/LEW

COL/LEW

COL/MAPLAY

02/28/00
02/2&8/00
06/26/99
06/28/¢9
06/28/9%
Q7/12/9Y
06/28/9%
07/2€/99
07/26/99
07/26/99
07/26/99
05/23/99
07/26/99
07/26/99
09/13/99
09/13/99
09/27/99
|08/27/99
> 09/27/93
10/11/9%
10/11/99
10/25/99
10/11/9¢8
10/11/9%
10/25/99
10/25/99
10/25/99
10/25/99
10/25/99
11/22/9%
11/22/99
»111/22/99
11/22/99

11/22/99
11/22/99
11/22/99
11/22/¢29
11/22/¢9
11/22/99
11/22/99
11/22/99
11/22/99
11/22/99
11/22/99
11/22/99
11/22/99
12/27/99
12/27/99
12/27/99
>112/27/99
12/27/99

PNC/FG
PNC/FG
NC
ZNC/FG
NC

W

W

W

W
PNC/FG
W

w
PNC/FG
PNC/FG
PNC/FG
PNC/FG
PNC/FG
PNC/FG
PNC/FG
DISM
PNC /F(
PNO/FG
PNC/FG
PMC/FG
pNC/¥G
PNC/FG
PNC/FC
PNC/FG
FNC/TC

PNC/FG

 PNC/TG
11/22/99 | PNC/FG
11/22/99

PNC/FG
PNC/FG
PNC/FG
PNC/FG
PNC/¥FG
PNC/FG
PNC/FG
ENC/FG
ENC/YG
PNC/FG
PNC/ G
PNC/FG
PNC/FG
PNC/FG
PNC/FG
ENC/ G
PNC/FG
PNC/FG
PNC/FG
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Last Name ]Issued violation JLocation \Court D>|Plea

'®)
Q
0
o
:/
O

ISE I

(W) 1 (W N

O U LY O

|

| NORFOLK SOUTHE>|11/28/993|20 M EWIS 12/27/99|PNC/TG
NORFOLK SOUTHE> 12/16/9948 MIN coL 101/10/00|DI8M

| NORFOLK SOUTHE»>|12/16/92|48 MIN BRKSD 01/10/00|PNC/FG

| NORFOLK SOUTHE>|12/16/95|48 MIN LEWLS 101./10/00|{DISM
NORFOLK SOUTHE»>|12/16/99|48 MIN MPLWY 101/10/C0 | DISN,

| NORFOLK SOUTHE»|12/19/99|39 MIN |coL/LEW  |01/10/U0|ENC/FG

'l ] t
S S

O

O O D
W WL
'

O
\¥e]
®
o L
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Case No |Last Name Issued Violaticn Locatioen Court D>|Plea

-0203 |C8sX 02/16/00 MIN S COL,SPRG|02/28/00C

-546 CsX 06/06/99134 MIN S. COLUMB>|09/27/9Y | PNC/FG
99-846G csx 06/08/99 MIN S. COLUMB»>|08/27/95|PNC/FG
99-557 nEX 06/09/99 MIN COL S. 09/27/99|PNC/FG
93-573 csx 06/10/95% MIN S. COLUMB>|09/27/95|PNC/FG
99-576 ceXx 06/14/99 MIN. WEST ROAD |058/27/9¢|PNC/FG
996-575 CSX 06/14/99 MIN. S. COLUMB>|09/27/89|PNC/FG
09-536 CsX 06/21/99 MIN S. COL 09/27/99| >NC/FG
99-611 CS¥ nA/28/99 MIN S. COLUMB>|09/27/99|PNC/FG
99-914 CcsX 09/19/99 MIN S. COL 12/27/99|PNC/FG
96 1013 |CS~ 10/18/99[15 MTN. oL, 8. 12/27/99|PNC/FG
99-1021 ([CSX 110/21/93 MIN. WEST 12/27/99 |PNC/FG
20-1068 |CeX 110/30/99 |31 MIN. 5. OOt 12/27/99| PNC/FG

99-1059 |CSX |11/08/99 MIN S. COL 12/27/99|PNC/FG
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Last Name Issued Violation Location jCourt D>l?1ea

CONRRAIL 45 MIN N. COL/LE> 05/10/99\DISM
CONRAIL 01/06/99|BLOCKEY XLNG 5> |WEST ROAD 03/22/99|BNC/FG
CONRAIL 02/04/99|XING 2 HR 11 M>IWEST STRE> 03/22/99|BNC/FG
CONRAIL 102/24/99 |LEWIS RD 30 szgb;wls KRUAD | 04/12/99 | PNC
CONRAIL 103/11/99]23 MIN | ALL NCRTH>|04/26/99|NC
59-0347 |CONRAIL 04/07/93]1 HR. S0 MIN LEWIS 05/210/99|DISM
99-0373 |CONRAIL 04/10/99|19 MIN ALL NORTH !05/10/99|pg/fc
99-0384 |CONRAIL :04/1"99 COL 8. 25 MIN ,COLUMBIA >l05/24/99 PNC/YG
99-43¢ CONRAIL 05/01/99|COL N/LEWIS 27>|COL N./LE>!06/14/99|PNC/FG
99-473 CONRAIL 05/13/99|LEWIS 65 MIN 'L.EWIS ROAD|06/14/99|PNC/FG
§G9-477 CONRAIL 05/15/99{ALL N. 12 MIN |ALL NORTH |06/14/93|PNC/FG
99-482 CONRAIL 05/18/99 | LEWIS 66 MIN  LEWIS ROAD!|06/14/99|PNC/FG
88-520 CONRATT, 05/29/99|LEWIS 16 MIN |LEWIS 06/28/99 | PNC/FG
99-519 CONRATL 05/29/99!COL S. 20 MIN lCOL S. 07/26/99|DISM
9¢4-0681 |CONRAIL N6/30/98 |WEST 24 MIN WEST 11/09/98 |DISM
¢g-0880 |CONRAIL 07/15/98 |N. TRACKS 11 M» LEWIS, N >111/09/98|PNC/FG
93-0900 |CONRAIL NR/11/9R |WRST 8 MIN WEST 11/09/98 | PNC/FG
68-0899 |CONRAIL 08/14/98 |WEST 15 MIN |WEST STRE>|11/09/98|PNC/FG
96-0929 |CONPAIL 0R/23/9R|TRWTS 36 MIN | LEWIS 11/09/98 |NC/FG
98-0989 |CONRAIL €9/06/98 LEWIS 30 MIN |LEWIS 11/09/98|DISM
98-0999 |CONRAIL 09/10/68 |WEST (1R MTN) WRST 11/09/98 | PNC/FG
96-1016 |CONRAIL 09/12/96 LEWIS 36 MIN LEWIS 11/09/98|PNC/FG
90-1051 | CONRAIL 09/34/98|S. COL 2 HR 35~|S. COLUMR>|11/09/9R8|PNC/?G
96-106¢ 'CONRAIL 09/25/98|N. COL (1HR 34>{COLUMBIA >|11/09/98|PNC/FG
26-1078 | COIRAIL 09/20/98|6. COL 30 MIN |S. COLUMB»~|11/C9/98 PNC/FG
3-11068 |[CONRAIL 10/04/98|2HR 4O0MIN LEWIS ROAD|11/06/98 DISM
i-1109 , CONRAIL 10/04/08|2e MIN ALL N. CR>!11/09/98|DISM
48-1110 |CONRAIL 10/04/68|18 MIN WEST STRE> ll/OS/DBIPNc/FC
28-1118 |CONRAIL 10/0¢/901S.COL (25 MIN) |S. COLUMB»{11/09/98|PNC/FG
98-1153 |CONRAIL 10/10/98|ALL N. (14 MIN) |ALL N. 11/09/98 | PNC/FG
98-1178 |CONRAIL 10/20/90|LEWIS (3¢ MIN) LEWIE 11/09/68 | PNC/FC
98-1333 |CONRAIL 12/10/98 | BLOCKED X-ING COL/LEWIS>|02/08/99|DISM
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l(‘,ase No|Last Name Jlssued ‘Location Violation ’Court D>"Plea

00-0203|CSX 02/16/00 |S COL,SPRG|30 MIN 02/28/00|PNG
00-0305|CSX 03/07/00 |S. COL RO»|17 MIN 03/27/00|BNG
0n-0329|CSX 03/13/00 |SPRG 22 MIN 103/27/00|PNC
00-0778|CSX 06/14/00 |S COL 1 H |07/13/00
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¢0-0141 | NORFOLK
£0-0201 | NORFOLK
00-0212 | NORFOLK
99-02%5 | NORFOLK
00-0230|NORFOLK
00-C304 | NORFOLK
00-0328 | NORFOLK
00-C388 | NORFOLK
NN-0421 | NCRFOLK
00-0503 | NORT'OLK
90-05009 | NORFAOT K
00-0512 | NORFOLX
00-0838 [ NORFOT.K
00-0645 | NORFOLXK
00-064FA | NORFOT.K
00-066€ | NCRFOLK
0Q0-DEBE INCRFNOI ¥

SOUTHERN
SOUTHERN
SOQUTHERN
SCUTHERN
SOUTHERN
SOUTHERN
SOUTHERN
SOUTHERN
SCUTHERN
SCUTHERN
SQUTHERN
SCUTHERN
SOUTHERN
SOUTHERN
SOITTHRARN

SOUTHERN #2>
SONTHRRN 9>

01/30/00
02/11/00
02/17/00
02/19/00
02/20/00
03/03/00
03/15/00
03/27/00Q
04/03/0¢C
04/14/00
04/17/00
04/18/00
04/22/00
05/25/00
05/27/00
05/30/00

06,/02/00

'LEWIS
ALL M.

ALL X.
ALL N.
LEWIS

LEWIS
LEW/COL
LEWIS,
LEW, BRK
ALL N.
LEWIS,
ALL K.
COL/LEW
LEWIS.
ALL N.

ALL NORTH

14

123

2 Iy

57
10
44
21
31
25
26
24
56
15
43
20

43>
+C»

#E>

MIXN

COL, BRKS>'13 MIN.

MIN
4 MI>
MIN
MIN
MIN
MIN
MIN
MIN
MIN
MIN
MIN.
MIN
MIN
MIN

GATE MALP>]03/13/00

03/13/00
,03/13/00
03/13/00
02/13/00
03/27/00
03/27/0Q0
04/24/00
04/24/'00
05/08/00C
05/08/00
05/08/00
05/06/00
06/12/00
06/12/00
C6/26/00
C6/26/00

DISM

PNC/ G
PNC/FG
PNC/ G
PNC/¥FG
PRC/FG
PNC/FG
PNC/FG
PNC/FG
PNC/¥G
PNC/FG
PNC/FG
PNC/FG
PNC/FG
PNC/TG




® ® Municipal Building
Clty () ] I 1mn 51 E. Market Strer
Tiffin, OH 44883
Office of City Adminfstrator Wayne A. Stephens

419/448-5402 Fax 419/448-5410 (oifice)
TIEE|N, OHIO

June 26, 2000

Ohio Rail Development Commission
Attn: Ms. Beth Wilson

50 W. Broad St., 15th Floor
Columbus, Ohio 43215

M0:01WY LZNNr 0O
3040
(3A1333y

Re: CSX/Conrail Acquisition-Compliance with STB orders

Dear Ms. Wilson:

I checked and found out that CSX has held hazmat response training in
Fostoria, Ohio, whichwas attended by our local Emergency Management Agency
Director. CSX furnished the OREIS computer software to the EMA. A member of
our fire department attended the training session in Pueblo, Colorado.

Although we have noticed a big increase in train traffic, we have not
undertaken our own survey to count the number of trains passing through. We
were told that the increase would be from 32 trains to 54 trains per day. It is our
understanding that the increase has been estimated at 80-90 trains daily. In
essence, however, I would say that CSX has complied with the STB orders.

Another issue that has come up deals with several grade crossings in 7iffin.
Recently, CSX repaired a crossing on E. Perry St. (State Rout 18). The tracks had
settled, causing a bumpy crossing. In 1997, the City of Tiffin purchased $57,000
worth of rubberized crossing materials. CSX agreed to install the material. About
$25,000 worth of materials were put on the E. Perry St. crossing. The materials
were warrented for five years and had a life expectancy of 10-20 years. In early
June, CSX repaired the crossing by replacing our rubberized materials with
asphalt and small strips of rubber that go on each side of the rails. When they




- e Municipal Building
Clty of Tiffin 51 E. Market Street
Tiffin, OH 44883
Office of City Admintstrator Wayne A. Stephens

419/448-5402  Fax 419/448-5410 (office) - s
FIN.O

removed our rubberized crossing material they damaged much of it and disposed of
all of it.

We feel that they should have used rubberized materials for the crossing
instead of asphalt. (Incidentally, the asphalt is already failing on E. Perry St., and
there are two-30" deep holes next to one rail. €SX has failed to properly repair
these holes. ) In lieu of replacing our rubberized material they should at least
reimburse us for the depreciated cost of the materials.

We also want to prevent CSX from destroying the rubberized crossing
materials on E. Market St. (State Route 101), if they decide to make repairs to it.
The E. Market St. rubberized materials were installed at approximately the same
time the materials were installed on E. Perry St. They should replace rubberized

crossing material with like materials instead of asphalt. At several other locations
in Tiffin where they have used rubber strips next to the rail, abutted by asphalt,
the asphalt is failing. I hope that some satisfactory resolution to this problem can
be found.

Sincerely,

Ld71uf/$1<'f~a4~a

Wayrie Stephens
City Administrator

copy: file
Mayor Hohman
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(l/i[[age of (Wzl'[ing ton

ns Willard Memorial Square
Wellington, Ohio 44090-1342

Phonsidgo-6¢7-g086
Daxi¢4g0-647-e280

Mayor:

Barbara O'Keefe Beth Wilson, Administrative Assistant
Qlek. T Ohio Rail Development Commission
Y7 q‘;,:;‘j $0 West Broad St., 15" Floor

_— Columbus, OH 43215
Sollelton:

July 13, 2000
Duank Ahbaugh

RE: CSX Railroad Crossings in the Village of Welligton

Council Dear Ms. Wilson:
a‘/d\otd cqunﬁhc . Pres
Fned Alpach As Mayor of the Village of Wellington, Ohio I have been involved with the
b:‘nt g/(nl&:-‘an CSX merger from its conception. While the issue of noise mitigation has
: ;;;‘:‘Q ® been addressed, 1 believe that this is only a small part of the overall
Jé“" £ a.“ problems that are incurred un a daily basis due to increased train traffic.
il First and foremost it is imperative that we find golutions that will enable
our Safety Services to perfeim their jobs in a safe and umely maancr.
Southem Lorain County contains a five-township fire district that coveis
125 square miles. I have appointed a Railroad Committee that is cuirently
studying several options that could offer viable solutions to problems
associated with blocked rail crossings.
Other issues that nced to be addressed are pedestrian crossings, vehicular
crossings, traffic congestion and school delays. This is why I beleive it1s
necessary for further dialogue to take place between the Village of
Wellington and CSX and that consideration is given toward CSX’s
responsibility for funding of various alternative options.
1 understand that rail transportation is vital to the economy of the northcast
Ohio region, however, 1t is my duty as Mayor to address the problems that
our cormunity faces which have been created by the 400% increase in rail
traffic. It is with sincere approciation that I offer tus letter to the Ohio Rail
Development Commission and ask that your assistance in this mattes be
continued.

Respectfully submutted,

M O :
Barbara O'Keefe, Mayor .

Mambes of Ohto eMuntoipal League

eRIfoN NOTONT TN 40 39YTTIA AVES:8 000 €1 (nf




ASHTA Chemicals Inc.
3509 Middle Rd
P.O. Box 858
Ashiabula, Ohio 44005-0858
440-997-520
Fox; 440-992-015

July 13, 2000

Ms. Beth Wilson

Ohio Rail Development Commission
50 West Broad Sireet

Iiftcenth Floor

Columbus, O 43215

Dcar Beth,

As you know, ASTITA Chemicals Inc participated as an interested party in the hearings held by
the Surface Transportation Board (STB) prior Lo the split of Conrail in 1999, ASIITA's interest
in being granted reciprocal switching by the STB was based on the notion that reciprocal
switching would result in the discontinuation of the practice of transporting tank cars of
hazardous chcmicals via circvitous routes.  Although ASHTA was not granted reciprocal
switching, the STB madc a ruling as a condition of the merger, that “Applicants must consult with
ASHTA concerning the routing of its hazardous materials shipments™ (Cond. 24). Furthermor »,
during the STB hearings, CSXT Officials clcarly committed to route all shipments originating
from Ashtabula, OH with destination south and west, via the Willard, OH yard (west of
Ashtabula). Although westbound and southbound shipments were routed through the Willard,
Ol yard for a shoit time, this practicc was abandoned and currently all shipments originating
Ashtabula, OH arc being routed cast through Buftalo, NY.

The CSXT Junc 1, 2000 Status report makes reference to Cond. 24 and the discussions that have
occurred between CSXT and ASHTA. As | have indicated above, shortly afler committing -both
during the ST hearings and during subscquent meetings with ASHITA- (o route all hazardous
materials shipments with destinations west and south of Ashiabula, OH through the Willard, O11
yard, the CSXT kas reverted to the prior practice of routing all shipments cast through Buffalo,
NY. ASHTA has, on scveral occasions, questioncd CSXT about the modifications to the routing
of these westbound and southbound shipments and to date is not satisficd with the answers CSXT
has provided. ‘The CSXT sites no details and kas referred to “operational cxperience™ as the only
rcason for the unannounced change. The change was not discussed with ASHTA prior to the
CSXT taking this action.

It is clcar that there has been a great deal of communication between ASHTA and the CSXT over
the past 12 months relative to scrvice issucs, operational issues, and new business opportunitics.
This communication, which is occurring at scveral levels, is necessary and represents a
significant improvement from that which was experienced prior to CSX taking over a portion of
the Conrail asscts. Itis, however, also ASHTA’s position that the CSXT has not donc cnough to
address ASHTA's conces about the circuitous routing of hazardous chemicals originating from
Ashtabula, OI'l. To remedy the current situation, ASHTA would suggest that, at minimum, (he
following be required of the CSXT:

EXHIBIT

L




CSXT to providc ASHTA with detailcd plan for modifying the routings to allow for
the non-circuitous routing of hazardous chemicals originating from ASHTA's plant.
If the CSXT has deemed the routing of hazardous chemicals with destinations west
and south of Ashtabula, OH through Willard, OH (or other yard(s) west of
Ashtabula,OH) as operationally incfficient, then the CSXT should provide ASHITA
with documentation outlining that the routing of westbound and southbound
shipments through Buffalo, NY is morc opcrationally efficient and proof that this
modification resuits in an inhcrently safer routing.

Thank you for the opportunity to provide you with the above comments. If you have any
questions or rcquirc any additional information, please contact mc at (440) 997-6862.

Sincerely,

ASHTA Cimmicals Inc.







T-288 P.02/02 Job-318

July 14, 2000

James E. Seney, Executive Director
Ohio Rail Development Commission
50 West Broad Street, } 5™ Floor
Columbus, Ohio 43215

Dcar Mr. Sency:

The Taledo-Lucas County Port Authority is a transportation development agency which relics on rail
service to accomplish its mission. When the CSX and Norfolk Southern made their appliction to acquire
the assets of Conrail, one concer we had was a decrease in the number of rail carriers serving the Port of
Toledo. The initia: application indicated that CSX would take over the agreements held by Conrail for
access to our coal and ore facilities at the Port of Toledo. e claimed that such an action would constitute
a so~called “2 to 1" situation and we would be at a competitive disadvantage.

Subsequently, we were informed by Norfolk Southern that they intended to take over the Conrail access

agrecment and that they (NS) would, indeed, have direct access to our port facilities. In the final
appiication, just such an arrangement was included.

Now, over a year from the initial control date (June 1, 1999), Norfolk Southern has not exercised their
access rights cven once, and it docs not appear that they intend to. In view of this situation, the port
authority would have been better off had we requested that a shortline carrier such as the Wheeling and
Lake Eric Railway or the Ann Arbor Railroad be given access to these facilities. At least, with a shortline
carrier, we could possibly develop new business through the port with customers on their systems.

This limitation to relying on a rail carrier who seemingly docs not intend to sorve restricts our competitive

ability. We appreciate your hearing us out on this issue and look forward to discussing possible future
alternatives.

% ’ 5 ;& ol
Robert E. Greenlese
Director of Surface Transportation and Logistics

CC: Kcith O’Bricn, Rea, Cross & Auchincloss, Washington, D.C.
James H. Hartung, President, T-LCPA

TOLEDO-LUCAS COUNTY PORT AUTHORITY One Maritime Plaza o Toledo, Ohio 436041866 U.S.A. e (419) 2438251 » FAX (419) 243.1835
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TROUTMAN SANDERS LLP

N-T Y- R NE T 32 a-7 L A W
A LINITE ABILIT

Y PARTNERSHIP

13 STREET N W
SUITE § EAST

WASHINGTON, D C 20005-3314
www troutmansanders com

TELEPHONE 202-274-205

David C Reeves DirectQiai . 02-274-2932
david reeves@troutmansanders com Fax 202-274-2017

July 14, 2000

VIA HAND DELIVERY

Surface Transportation Board

Office of the Secretary, Case Control Unit

Attn: Finance Docket No. 33388 (Sub-No. 91)

1925 K Street, N.W. e

Washington, D.C. 20423-000i _ o
RE:  Finance Dofket No. 33388 (Sub-No. 91), ()A‘ Corporation and CSX
Transportation, Ind\, Norfolk Southern Corporagion and Norfolk Southern Railway
Company -- Control\gd Operating LeasesiAGreements - Conrail Inc. and Consolidated
Rail Corporation, Gener? '

Dear Secretary Williams:

Enclosed are an original and 26 copies of Comments of AES Eastern Energy, AESE-2.
Also enclosed is a copy of said comments on a 3.5 inch diskette in Microsoft Word format,
convertible to WordPerfect. Copies of these comments are being served on other parties of
record, including counsel for NS and CSX.

Please acknowledge receipt and filing of this material by date stamping the enclosed 26"
copies of this letter and of the filing and returning them to our courier for our files. If you have
any questions about this matter, please contact me at (202) 274-2932.

Sincerely,

¥

David C. Reeves

Gary P. Edwards
Richard A. Allen
Dennis G. Lyons
All Parties of Record




AESE-2

BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 33388
(SUB-NO. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY
-- CONTROL AND OPERATING LEASES/AGREEMENTS --

CONRALIL INC. AND CONSOLIDATED RAIL CORPORATION

(GENERAL OVERSIGHT)

COMMENTS OF AES FASTERN FNERGY

DAVID C. REEVES
TROUTMAN SANDERS LLP
1300 I STREET, N.W.

SUITE 500 EAST
WASHINGTON, D.C. 20005-3314
202-274-2950 (PHONE)
202-274-2994 (FAX)

ATTORNEY FOR AES “ASTERN
ENERGY

July 14, 2000




AESE-2

BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 33388
(SUB-NO. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY
-=- CONTROL AND OPERATING LEASES/AGREEMENTS --

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION

(GENERAL OVERSIGHT)

COMMENTS OF AES EASTERN ENERGY

AES Eastern Energy (AESE™) wishes to make four brief points in response to the reports
submitted June 1, 2000 by Norfolk Sot.ihern Corp. and Norfolk Southern Railway Company
(*NS™) and CSX Corp. and CSX Transportation, Inc. (*CSX") in this matter. These points deal
with one rate issue and three persistent service issues which AESE 1s disappointed have not been
resolved in the more than twelve months since “Day One.”

Rate Issue. The Surface Transportation Board (“STB” or “Board™) issued a decision on
July 7, 2000 concluding the first phase of the Buffalo Rate Study sub-docket of this merger
proceeding. In that decision, the Board concluded that NS and CSX had shown generally that
rates for rail service in the Buffalo, NY area had declined somewhat in the first six months after

Day One from those in effect under Conrail prior to that time. NS and CSX are due to file today

' CSX Corporation and CSX Transportation, Inc., Norfolk Southern Corporation and Norfolk
Southern Railway Company-- Control And Operating Leases/Agreements --Conrail Inc. and
Consolidated Rail Corporation, Finance Docket No. 33388 (Sub-No. 90).




with the Board information covering Buffalo area rates for the first full year of their ownership of
Conrail’s properties, up to and including May 31, 2000.

AESE wishes to note for the record that CSX’s rates on transportation of limestone from
Buffalo to AESE's Somerset, NY generating station increased, effective June 1, 2000, by
51.5%. AESE has, as a direct result of this increase, diverted its limestone shipments between
Buffalo and Somerset to truck. While this rate increase likely will not be reflected in CSX’s
reports to the Board to be filed today, AESE urges the Board to cautiously review the carriers’
filings in the Sub-No. 90 docket, bearing in mind that AESE’s experience with a huge June 1,
2000 rate increase may not be atypical.

Service issues. AESE will briefly discuss three service issues.

First, AESE receives lar z¢ volumes of coal in company-owned umit trains. The cycle
times on these trainsets have yet to return to what they were under Conrail’s operation. This is
true of both carriers’ performance, though it 1s a more pronounced problem with NS. AESE 1s
disappointed with the carriers’ failures to restore service to pre-split levels in this respect.

Second, in AESE’s experience, both NS and CSX continue to be plagued by crew and
power shortages that impede smooth and timely operations. AESE had expected that these
problems would have been remedied during the 13 months since Day One, but they have not
been. This is an issue of continuing concern.

Finally, NS’s operations between Ashtabula and Buffalo continue to be slowed by

congestion. AESE has suggested to NS on many occasions that NS should use the Erie

Lackawanna line which NS acquired to avoid this congested section. NS has yet to heed this

suggestion and, as a result, continues to suffer service delays.




AESE is concerned that now, after many months of planning the Conrail split and after
more than a year’s operations of the property, both NS and CSX continue to be plagued by
persistent operational problems thar impede effective and efficient service to customers like
AESE. Though not a crisis, the fact that these problems persist after more than a year’s practical
experience with NS and CSX operating the Conrail properties indicates that the carriers either are
not making sutficient efforts to, or are simply not able to, resolve these vperational problems.

AESE suggests that the Board carefully examine the record developed in this docket to
discern whether AESE’s experiences with CSX and NS are indicative of a more widespread

problem which may need systemic correction.

Respectfully submitted, this 14" day of July, 2000.

-

/

DAVID C. REEVES
TROUTMAN SANDERS LLP
1300 I STREET, N.W.

SUITE 500 EAST
WASHINGTON, D.C. 20005-3314
202 274-2950 (PHONE)
202-274-2994 (FAX)

ATTORNEY FOR AES EASTERN
ENERGY

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing "Comments of AES Eastern Energy”
have been served the 14" day of July, 2000, by first class mail or more expedited form of service
upon all parties of record in this proceeding.

|
LAATAT A

David C. Reeves
Attorney for AES Eastern Energy
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W PAuL H. LAMBOLEY
' 1350 EYE STREET, N.W.

SUITE 200
WASHINGTON, D.C. 20005-3324

TEL 202.312.8000 DIRECT 202.312.8220
FAX 2023128100

July 14, 2000

Honorable Vernon A. Williams

Secretary

Surface Transportation Board

Room 2215

12th & Constitution Avenue, N.W. Dilc Foeq,
Washington, D.C. 20423 P

Re: Finance Doclét No. 33388 (Sub-No. 91) '/

Dear Secretary Williams:

Please find enclosed for filing with the Board an original and twenty-five
(25) copies of the Comments of the Resources Warehousing & Consolidation
Services Inc.(RWCS-1) for filing in this proceeding.

In accordance with Decision No. 1 in this proceeding, copies of the
enclosed document are being served upon counsel for the Applicants.

Please return a file-stamped copy in the envelope provided. Should
there be any questions about this filing, please call me at (202) 312-8220.

In addition, please accept this letter as request for waiver of the Disk-CD
requirement for these Comments.

Thank you.

Very Truly Yours,

.

-
Pa L oley
Encl.

150 So. Center Street, #300 544 Market Street, Ste 401
Reno, NV 89501 San Francisco, CA 94104




(RWCS-1)

UNITED STATES OF AMERICA 4
RECEIVED

BEFORE THE 1 14 9

SURFACE TRANSPORTATION BOARD

VALEMENTY
'R

STB FINANCE DOCKET NO. 33388 (SUB-NO. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC.
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY

- CONTROL AND OPERATING LEASES/AGREEMENTS -

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION
(GENERAL OVERSIGHT)

COMMENTS
OF
RESOURCES WAREHOUSING & CONSOLIDATION SERVICES INC.

Paul H. Lamboley
1350 Eye Street NW  Ste 200
Washington, D.C. 20036-6105
(T) 202-312-8220
(F) 202-312-8100

Counsel for Resources Warehousing
& Consolidation Services, Inc.




A. INTEREST.

Resources Warehousing & Consolidation Services Inc. (RWCS) has

offices, warehouses and terminal facilities located at 2200 Secaucus Road,
North Bergen, NJ.

RWCS provides warehousing, consolidation, and intermodal services for
international trade from warehouse and terminal facilities privately owned and
operated by RWCS.

Located on the southern terminus of a north-south rail line owned and
served by the New York Susquehanna & Western (NYSW), the RWCS facility
lies between the North Bergen and Croxton Terminals within the North Jersey
Shared Asset Area.

RWCS participated as a party of record (POR) in prior proceedings,
generally supporting the proposed merger, but expressing concern that it might
be denied equal access to intermodal service from both NS and CSX following
the merger.

B. BACKGROUND

Relying upon Applicants’ representations that post-meger RWCS will in
fact enjoy equal access to intermodal service from both NS and CSX in the
Shared Asset Area, the STB in Decision No. 89 held: “We will require
applicants to hold to the representations they have made to RWCS". Decision

No. 89, p. 123.




RREN NCERN

Simply put, RWCS does not now have access to competitive intermodal
service from CSX because CSX refuses to provide such service dispite the
present feasibility of doing so.

Since Janurary of this year, repeated requests to CSX to mee! to
establish mutually satisfactory intermodal service arrangements between
Chicago and the RWCS facility at North Bergen have been refused.

RWCS has been constructively engaged in efforts to obtain service
opportunities or commitments for its current intermodal facility as well as its
planned expansion. It has been frustrated in its effort by CSX' denial of service.

D. REQUEST FOR RELIEF

As a part of General Oversight, RWCS requests that the STB require
CSX to implement its prior representation and take the necessary steps to
establish intermodal service to the RWCS facility, thereby providing the
opportunity for competitive rail service for RWCS' present and future facilities.

In short, RWCS requests that the Applicants’ promises of equal access to
both NS and CSX intermudal service become a reality for RWCS as it is for

other facilities in the North Jersey Shared Assets Area.

. .
Dated: _ My /4, 00

i H. Lamboley

Counsel for Resources Warehousing
& Consolidation Services, Inc.




| centify that on this &ﬂ( day of July 2000, copies of the foregoing
Comments of Resources Warehousing and Consolidation Services, Inc.

(RWCS-1) were served upon counsel for the Applicant parties in accordance

with Decision No. 1 in this proceeding, via first class mail, prepaid.

as%a;;‘“““
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; q PAUL H. LAMBOLEY RECEIVED

1350 EYE STREET, N.W
SUITE 200 w'
WASHINGTON, D.C. 20005-3324 MANAGTMENT
'8

202.312.8000 DIRECT 202.312.8220
202.312.8100

July 14, 2000

Honorable Vernon A. Williams
Secretary

Surface Transportation Board
Room 2215

12th & Constitution Avenue, N.W.
Washington, D.C. 20423

Dear Secretary Williams:

Please find enclosed for filing with the Board an original and twenty-five
(25) copies of the Comments of the Southern Tier West Regional Planning and

Development Board (STW-1) for filing in this proceeding.

In accordance with Decision No. 1 in this proceeding, copies of the
enclosed document are being served upon counsel for the Applicants.

Please return a file-stamped copy in the envelope provided. Should
there be any questions about this filing, please call me at (202) 312-8220.

in addition, please accept this letter as reques! for waiver of the Disk-CD
requirement for these Comments.

Thank you.

Very Truly Yours,

Encl.

150 So. Center Street, #300 544 Market Street, Ste 401
Reno, NV 89501 San Francisco, CA 94104




(H‘)H . : - (STW-1)

SURFACE TRANSPORTATION BOARD
STB Finance Docket No. 33388 (Sub-No. 91)

CSX Corporation and CSX Transportation Inc., Norfolk Southern Corporation and Nortolk

Southern Railway Company _Control and Operating Leases Agreements  Conrail Inc. and

COMMENTS OF THE SOUTHERN TIER WEST REGIONAL PLANNING AND
DEVELOPMENT BOARD

A. INTERES]

I'he Southern Tier West Regional Planning and Development Board (STW) participated
in the Conrail proceeding as a party of record representing Chautauqua, Cattaraugus, Allegany
and Steuben Counties in New York State. The New York State Department ot Transportation
(NYSDOT) also participated as a party of record. STW supported the Conranl transaction aer
Norfolk Southern, NYSDOT, and STW entered mto a June 1998 agreement preserving service on
the Southern Tier Extension, contingent upon provision of property tax abatement. Adherence to
this agreement was ordered in the Surface Transportation Board's Decision No. 89 in the Conratl
transaction. NYSDOT also agreed to the Southern Tier Fxtenston elements in the Surface
I'ransportation Board proceeding

B. BACKGROUND

Ihe Southern Tier Extension is a 145-mile Norfolk Southern line acquired in the Conrail
split, and extends from Corry, PA to Homell, NY. Only the fifty miles between Jamestown, NY
and Olean. NY are active: the remaining 95 miles have been out of service since 1991 Conrail
placed these miles out of service in what amounts to a de tacto abandonment-in-place, and
Norfolk Southern has continued this since acquiring these assets. As part of the former Ene
1 ackawanna Railroad, the Southern Tier Extension was never part of Conrail's core system,
which was comprised mainly of former Penn Central routes. Yet Conrail retused to sell the
I xtension intact. for fear that it would be acquired by a competitor, and grant agreements with
NYSDOT prevented Conrail from tormally abandoning the line

Fhus. Conrail's legacy today in the Southern Tier West region is this: Fifty miles of
railroad with just two active customers, and 95 miles of weed-grown, vandalized, washed-out (but
not abandoned) line. The Southern Tier xtension runs like a spine across the four counties and
represents many communities' last connection with the national rail network. Yet the situation
discourages use of the railroad, creates a cloud of uncertainty over rail-dependent industries, and
deprives the region of a valuable economic development asset.

Our June 1998 agreement with Norfolk Southern provides tor property tax abatement by
means of a sale/leaseback in which a state-chartered and locally-controlled public sector railroad
authority acquires the line and leases it back to NS for ten years. While the authority owns the
line, Norfolk Southern pays no property taxes, but makes a payment in licu of taxes according to
an agreed upon schedule, with 7 years of total tax abatement. At the end of the ten years, the
property reverts to NS. The agreement specifies minimum maintenance and service
requirements.




This agreement provides a low-cost operating environment intended to give Norfolk
Southern maximum incentive 10 operate and maintain the line. The hope is that with proper
marketing, traffic can be rebuilt so the Southern Tier Extension will again be profitable and
contribute to the region's tax base and economic development at the end of the abatement pertod.
In return for this. NS agreed to specific service and maintenance requirements.  The agreement
also provides the rail authority certain rights in the event Norfolk Southern later proposes to
abandon part or all of the Southern Tier Extension.

With this agreement, STW agreed to support the Conrail transaction, and NYSDO/
agreed to discharge Conrail’s $2.1 million dollar obligation arising tfrom a 1980 grant agreement
funding certam improvements in the region (the so-called TCS-Wellsville agreement).

C.NY. STATE LEGISLATION - RAILROAD AUTHORITY

In June 2000, legislation chartering a railroad authority was passed by the New York
State Legislature and signed by Governor Pataki. Thus, we finally have in place a tax-abating
authority to implement the June 1998 agreement between Norfolk Southem, NYSDOT and STW.
This authority is named the Chautauqua, Cattaraugus, Allegany and Steuben Southern Tier
Extension Railroad Authority.

Now that the railroad authority is in place, we will work with NS to achieve the
objectives of the agreement: (1) preserving the Southern Tier Extension line intact, (2)
maintaining and improving local service, and (3) working with Norfolk Southern and or Norfolk
Southern’s designated operator to re-establish mainline service.

D. CURRENT CONCERNS
1. SERVICE.

Unfortunately, the last year has demonstrated that the Conrail transaction 1s not working
out as hoped for in New York's Southern Tier. While we give Norfolk Southern credit for
maintaining service over the Olean-Jamestewn segment that Conrail operated, the region’s
industries have been subjected to serious service distuptions. Further, while Nortolk Southern's
systemwide measures may show improvement, transit times and reliability for NS-served
industries in the Southern Tier continue to suffer compared to those seen before the Conrail spht.
In fact, Buffalo and adjoining segments of Norfolk Southern are considered a primary service
problem area for NS.

In our region, Monofrax (Chautaugua County) has been unhappy with the rehiability,
availability, and frequency of local service, and feels that pricing has become less rather than
more competitive —a disappointing result given the Conrail transaction's promise of more
competitive rail service. Currently, it would appear that Norfolk Southern's focus is elsewhere
and that service to the Southern Tier Exiension, as a marginal branch in an operationally troubled
part of the NS system, has suttered as a result.

Norfolk Southern has always been candid in telling us that the Southern Tier Extension
would not be their highest priority. Unfortunately, the service problems of the last year have, if
anything, pushed further into the future the day when we can expect Norfolk Southern to dedicate
marketing and other management resources to this corner of its far-flung system.




2. TRACK REPAIR.

Nor has NS begun to make necessary repairs. The Southern Tier Extension continues to
deteriorate, and pre-existing flood damage has been allowed to signiticantly worsen. River
crosion at one location has now completely cut the railroad and threatens to invade an adjacent
landfill, which could potentially create an environmental problem. NS attributes its failure to
repair the line to the lack of a tax abatement and the lack of shipping volume justifying the
repairs. However, in the case of the threatened landfill, environmental satety should be
paramount, irrespective of either traffic and/or tax relief. Under the Interstate Commerce Act,
Nortolk Southern's responsibilities as steward of this public franchise are not contingent on
receipt of a tax abatement. NS should take immediate steps to preserve the line against turther
damage, or promptly move forward with implementation of the sale/leaseback so the rail
authority can make repairs. Continued neglect threatens irreparable harm to the line and to its
cconomic development value. The Surface Transportation Board should not allow this to occur.

3. SAFETY - CROSSINGS

Another issue relates to Norfolk Southern’s grade crossings in the City of Dunkirk in
Chautauqua County, New York. The number of Norfolk Southern trains has increased in
Dunkirk in the past year, posing a safety issue to pedestrians and automobile traffic. This also
has created an automobile trattic flow problem in Dunkirk as automobiles queue at the grade
crossings. Most importantly, there 1s the potential for disrupted emergency vehicle service.
Norfolk Southern has proposed elimmating these grade cros ings by truncating the City streets so
that they do not cross the rail line. This poses an even greater traftic and safety problem, and
does not address the issue of pedestrian safety. Thus far, Norfolk Southern has agreed to place
signage at City grade crossings and has promised to hold crossing safety classes. We request that
the Surface Transportation Board direct Norfolk Southern to investigate and implement a more
permanent and comprehensive solution to this problem

I REQUESTED RELIEF - OVERSIGH]

Although there are only a handful of current shippers on the Southern Tier Extension, we
feel that several companies are interested in shipping by rail using the Southern Tier Extension.
More regular and trequent service, including through-line service, could help our region by
providing an alternative and economical transportation mode for freight shipment. As an
cconomic development organization, STW is well aware that an essential element of regional
cconomic competitiveness is the adequacy of rail transportation service. Without it, we will lose
at least one significant employer, Monofrax in Chautaugua County, and we will be unable to
attract investment by companies choosing amongst other locations otfering competitive, high-
quality rail transportation. Should the Southern Tier Extension be abandoned, mainline rail
access will be lost forever.

STW wishes to cooperate with Norfolk Southern to re-build and grow the Southern Tier
Fxtension. However, the service difficulties « [ the past year and the hine's accelerating
deterioration prompt us to request that the STB retain continuing oversight until the agreement
between Norfolk Southern, NYSDOT and STW is fully implemented. Further, the Board should
be aware of the role the Southern Tier Extension could play in relieving congestion in Buffalo.

Norfolk Southern should state what it intends to do with respect to implementing the
agreement, providing enough information so the Surface Transportation Board and public




officials can determine whether Norfolk Sonthern’s position with respect to future of the
Southern Tier Extension fulfills the expeciations we all had when Norfolk Southern originally
sought the support of local, state and federal officials and the approval of the Surtace
Transportation Board. If Norfolk Southern is not prepared to move forward in the spirit of the
agreement that secured STW's and NYSDOT's support tor the Conrail transaction, they should
say so on the record. If, on the other hand, Norfolk Southern has a plan to repair, reopen and
rebuild business on the line, or alternatively 1o find another operator who will do so, we are
prepared to work with them.

DATED: Jgéf/'{ oo

SOUTHERN TIER WEST REGIONAL
PLANNING AND DEVELOPMENT BOARD

Yot € 4(4«:%(‘ -

DONALD R. RYCHNOWSKI
EXECUTIVE DIRECTOR

. H. LAMBOLEY
1350 EYE STREET N.W. STE 200
WASHINGTON, D.C. 20005-3324
{T) 202.312.8220
(F) 202.312.8100

Counsel for SOUTHERN TIER WES'
REGIONAL PLANNING & DEVELOPMENT
BOARD




CERTIFICATE OF SERVICE

I certify that oi this m day of July 2000, copies of the foregoing Comments of
the Southern Tier West Regional Planning and Development Board (STW-1) were served
upon counsel for the Applicant parties in accordance with Decision No. 1 in this
proceedings, via first class mail, prepaid.
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Finance DocKet No. 33388 (Sub-No. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC.,
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY
~CONTROL AND OPERATING LEASES/AGREEMENTS-- ol
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION <

General Oversight

COMMENTS OF
NATIONAL LIME AND STONE COMPANY

Pursuant to the Surface Transportation Board's (Board) February 9, 2000 Decision
initiating this General Oversight proceeding (Oversight Dec. No. 1), National Lime and Stone
Company (National) hereby submits these comments to address the implementation of the
Conrail Transaction and the status of Condition No. 43 to the Conrail Transaction, as issued by
Decision No. 89 of the Conrail proceeding and moditied by Decision No. 96. Attached hereto 1s
the Verified Statement of Ronald W. Kruse, Nattonal’s Vice Chairman.

As Mr. Kruse explains, National participated in the Conrail proceeding due to its concern
that the Conrail Transaction would cause a severe drop in the quality of the rail service that
National relies upon and would lead to an increase in the rates that National must pay for such
service. National was particularly concerned about the quaiity and costs of the rail service that
links National’s Bucyrus quarry with National’s sales yard located at Wooster, Ohio. National
has invested over $12 million at these two facilities. These investments were predicated on
National's ability to ship aggregates from the Bucyrus quarry to the Wooster sales yard using
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Conrail single-line service. The value of these investments would be severely diminished if
National were unable to ship its aggregate products to these locations by means of single-line rail
service.

With the first year of post-Transaction operations complete, it is clear that the quality of
service between Bucyrus and Wooster has declined significantly. Pursuant to Condition No. 43
1ssued in Docket No. 33388, CSX Transportation, Inc. (CSX) has the right to operate on Norfolk
Southern Raillway Company (NS) track near Bucyrus to move limestone aggregate from
National’s Bucyrus quarry to its sales yvard in Wooster, which is located along track owned by
CSX. For this movement, National has experienced significant delays and service-related
probleme for the first year of post-Transaction operations. In particular, car scheduling problems
have severely limited National’s ability to make timely dehivenies of aggregate to its Wooster
vard in the quantitics needed. CSX's operational difficulties between Bucyrus and Wooster seem
to be emblematic of an overall dechine in service on CSX following the Conrail Transaction.

In addition, the rate National pays for service between Bucyrus and Wooster hes
increased substantially during the first year of post-Transaction operations.  Effective June 1,
2000, CSX increased the rates on the Bucyrus to Wooster movement by 5.7 percent. This is the
largest rate increase for this service since National first began this movement on Conrail in 1995,
Typically, rate increases for this movement have been between 2 and 3 percent each year. CSX
has offered no explanation for this large rate increase and National can only wonder whether it is
being forced to pay CSX’s transaction costs associated with the Conrail break up.

Given the current status of CSX's service between Bucyrus and Wooster, National is

concerned that the service quality and rate problems National has experienced will get worse.

One reason for this concern is the duration of Condition No. 43. In Decision No. 96, the Board
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ruled that Condition No. 43, which assures continued single-line service for high-volume

shipments of limestone aggregates between Bucyrus and ‘v ooster, would automatically terminate

after five years. This means that, after five years, service currently provided by CSX vetween

Bucyrus and Wooster will be available only by obtaining joint-line service from both NS and
CSX. CSX and NS have never presented evidence suggesting that this spezific high-volume,
single-line movement of aggregates from Bucyus to Wooster imposes an operational burden on
the railroads. At the same time, it is clear, as National explained in the Conrail proceeding, and
as the Board recognized, that joint-line service i1s inherently of lesser quality and can be offered
only at higher costs than is true of single-line service. The ability of CSX to terminate single-line
service after five years will make it impossible for National to continue these essentiai shipments
of its products.

National therefore requests that the Board exercise its general oversight authonty to
modify Condition No. 43, so that this condition would not automatically terminate after five
years. Rather, Condition No. 43 should stay in effect at least for an initial period of five years.
I'he condition should then remain in force until CSX and NS obtain permission from the Board
to abandon service to National, just as Conrail would have to have done. This 1s not a request for
“permanent” relief; it is merely a request that Condition No. 43 remain in place until CSX and
NS demonstrate that abandoning this high-volume, single-hne service to National is consistent

with the public interest.
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July 14, 2000
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Respectfully submitted,
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L

Clark Evans Downs

Kenneth B. Driver

JONES, DAY, REAVIS & POGUE
51 Louisiana Avenue, N.W.
Washington, D.C. 20001-2113
202-879-3939-voice
202-626-1700-fax

Counsel for

NATIONAL LIME & STONE COMPANY




Certificate of Service

I hereby certify that I have this 14th day of July served a copy of the foregoing comments
by first call mail upon all parties of record in Docket No. 33388 (Sub-No. 91) and by hand
delivery upon the following:

Dennis G. Lycns, Esq.
Arnold & Porter

555 12th Street, N.W.
Washington, D.C. 20004

Richard A. Allen, Esq.
Zuckert, Scoutt & Rasenberger, L.L.P.

888 Seventeenth Street, N.W.
Washington, D.C. 20006
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Kenneth B. Driver
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Finance Docket No. 33388 (Sub-No. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC .,
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY
--CONTROL AND OPERATING LEASES/AGREEMENTS--
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION
General Oversight
VERIFIED STATEMENT OF RONALD W. KRUSE
ON BEHALF OF NATIONAL LIME AND STONE COMPANY
My name i1s Ronald W. Kruse. I am Vice Chairman ol National Lime and
Stone Company (“National™). My responsibilities include direction and
oversight ot all sales and marketing cfforts for National. I graduated from

Ohto Wesleyan University in 1957 and joined National at that time. Since

1957, I have held a variety of positions with National in finance and sales. |

was named Vice President of Marketing in 1975, joined the Board of

Directors in 1993 and was named Vice Chairman in February 2000.




National is one o the largest suppliers of crushed limestone products in
Ohio. Founded in 1903, National is headquartered in Findlay, Ohio and
operates in Ohio eight quarry and processing locations (at Bucyrus,
Buckland, Carey, Delaware, Findlay, L.ima, Marion, Upper Sandusky and
Wapakoneta), five rail distribution yards (at Wooster, Canton, Tusky Valley
(Midvale), Cadiz and Akron) and two truck dJdistribution yards (at Rimer and
Gahanna, Ohio). National produces and ships more than 14 million tons of
crushed limestone annually for aggregates and industrial mineral markets.
L.imestone products in the aggregate: markets are used for road stone and
construction. National's industrial mineral products, for steel, glass,
environmental and agricultural markets, include limestone selected by
customers for its specific chemical character aind limestone processed by

drying or calcining to produce dried limestone and lime products.

I submitted a Verified Statement, dated October 17, 1997, in Surface
Transportation Board (“Board™) Finance Docket No. 33388. In that

Verified Statement, | described the detrimental effects that the acquisition

and division of Conrail’s assets by C'SX Transportation (“CSX”) and

Norfolk Southern (“NS™) would have on National. | also described the
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remedy National sought to mitigate the transaction-related harm National
would experience as a result of the merger.

In this Verified Statement, | describe the service and rate-related injury

National has experienced since June 1, 1999 (the first day of post-

Transaction operations by CSX and NS).

In my October 17, 1997 Verified Statement, | explained National's
anticipation that the proposed Conrail Transaction would cause a severe
drop in the quality of the rail service that National relies upon and would
lead to an increase in the costs that National would incur for such service.
National was particularly concerned about the quality of, and costs of, the
rail service that links National’s Bucyrus quarry with National’s sales yard
located at Wooster, Ohio. National has invested over $12 nullion at these
two facilities. These investments were predicated on National’s ability to
ship aggregates from the Bucyrus quarry to the Wooster sales yard using
Conrail single-line service. The value of these investments would be
severely diminished if National were unable to “hip its aggregate products

to these locations by means of single-line rail service.
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As National feared, the quality of service between Bucyrus and Wooster has
suffered as a result of the Conrail Transaction. With the completion of the
Conrail Transaction, CSX now provides service between Bucyrus and
Wooster using 50-car unit trains. Pursuant to Condition No. 43 issued in
Docket No. 33388, C'SX has the right to operate on NS track near Bucyrus
to move limestone aggregate from National’s Bucyrus quarry to its sales
yard in Waooster, which is located along track owned by CSX. For this
movement, National has experienced significant delays and service-related
problems for the first year of post-Transaction operations. In particular, car
scheduling problems have severely limited National’s abihity to make timely
deliveries of aggregate to our Wooster yard in the quantities needed. CSX's
operational difficulties between Bucyrus and Wooster seem to be a part of
an overall dechine in service on CSX following the Conrail Transaction. For
example, National has routinely experienced operational problems on
shipments between National’s Carey, Ohio facility and Flint, Michigan, a

single-line haul provided by CSX. Once loaded, rail cars have remained on

the loading platform for several days, waiting to be picked up by CSX and

making it impossible to load other cars bound for other destinations. Rail
cars have also been delayed, sometimes for several days, at other points in

their transit to Flint, Michigan.
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The rate National pays for service between Bucyrus and Wooster has
increased substantially during the first year of post-Transaction operations.
Effective June 1, 2000, CSX increased the rates on the Bucyrus to Wooster
movement by 5.7 percent. This 1s the largest rate in'crease for this service
since National first began this movement on Conrail in 1995. Typically,
rate increases for this movement have been between 2 and 3 per-ent each.
year. ('SX has offered no explanation for this large rate increase and
National can only wonder whether it is being forced to pay CSX’s

transaction: costs associated with the Conrail break up.

The service quality and increased costs National has experienced will get
worse. Inits Deciston No. 96, the Board ruled that Condition No. 43, which
assures continued single-line service for high-volume shipments of
limestone aggregates between Bucyrus and Wooster, would terminate

automatically after five years. This means that, after five years, service

currently provided by CSX between Bucyrus and Wooster will be available

only by oi aining joint-line service from both NS and CSX. As National
explained in the Conrail proceeding, and as the Board recognized, such

joint-line service is inherently of lesser quality and can be offered only at
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‘
higher costs than is true ot single-line service. Thus, even if the current

pace of rate increases does not make service between Bucyrus and Wooster

uneconomic, the ability of CSX to terminate single-line service after five

vears will make it impossible for National to continue these essential

shipments of its products.
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VERIFICATION

I, Ronald W. Kruse, veritfy under penalty of perjury that I am Vice
Chairman for National Lime & Stone Company, that | have read the
foregoing document and know its contents, and that the same is true and

correct to the best of my knowledge and belief.

Executed on July 13, 2000
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CSX CORPORATION TRANSPORTATION, INC.

NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY
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CONRAIL iINC. AND CONSOLIDATED RAIL CORPORATION

(GENERAL OVERSIGHT)

HOUSATONIC RAILROAD COMPANY, INC.
COMMENTS AND REQUEST FOR
CLARIFICATION OR EXTENSION OF FILING SCHEDULE
FOR REQUESTS FOR RELIEF
HRRC-1¢€

July 14, 2000

Atty. Edward J. Rodriguez
P.O. BoxX 687

0ld Lyme, Conn. 06371
(860) 434-4301

Attorney for:
Housatonic Railroad Company, Inc.
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BACKGROUND

On February 9, 2000 the STB instituted this proceeding to

implement the general oversight condition imposed in CSX/NS/CR

Decision No. 89 in the above-captioned r: "lroad consolidation
proceeding. In instituting this proceeding, the STB required CSX
and NS to file progress reports by June 1, 2000 and to make
traffic data available by June 15, 2000. The STB invited
interested parties to submit comments on the progress of
implementation of the Conrail transaction and the conditions
imposed and set a filingy due date of July 14, 2000.

Housatconic Railroad Company, Inc. was a party to the
original proceeding and filed requests for protective conditions
The Housatonic Railroad’s requests for conditions were addressed

by the STB in Decision No. 89 and were largely denied.'’

HOUSATONIC RAILROAD’S COMMENTS
Housatonic Railroad is uncertain as to whether the STB
established its July 14, 2000, due date as the deadline for the
public to file requests for additional conditions or other relief

Oor merely as a prerequisite to the later filing of additional

comments and requests relating to the general oversight condition

The STB did extend the rate protection of the NITL
agreement with respect to 1 to 2 traffic movements to apply to
traffic originating or terminating on Conrail connecting short
lines. In addition, the STB stated that Applicants would be held
to their representations regarding Housatonic Railroad made
during the course of the proceeding.

2




anu the retention of jurisdiction by STB for the imposition of

additional conditions or other relief. If the STB intended the
former -- a deadline for the filing of requests for additional
relief to address harms caused by the Conrail transaction -- then
Housatoniz Railroad requests, for the reasons set forth below,
that it be granted a six month extension of time, or such othe:
extension as the Board deems appropriate, to file further
comments and requests for additional conditions or other relief.

In its earlier filings, Housatonic Railroad expressed
concern about a number of non-service issues including (1)
movement of traffic between a CSX served Class 3 carrier and an
NS customer, (2) discriminatory rate making practices, (3) access
to other Class 1 and Class 2 carriers with CSX as an intermediate
overhead carrier, and (4) observance by CSX of commitments made
by Conrail with respect to various aspects of the class I/short
line railroad relationship.

Each of these areas of concern have proved to be justified
and issues have arisen with respect to each. Powever,
generally been sensitive to Housatonic concerns and has expresse
a willingness to discuss the issues and attempt to negotiate a
solution. Progress has been made on some issues and discussions
continue on others.

I think that it is fair to state that Applicants have found
the transaction more complicated to implement than they had

anticipated and have encountered vurious special market

circumstances which they did not fully understand prior to




implementation. Under the circumstances, it is reasonable to
expect that resolution of all merger related issues would take
some time.

While Housatonic Railroad may find it necessary to request
additional relief from the STB, it would prefer not to take such
action until it is clear that resolution of issues are not likel
to be resolved between itself and the Applicants. At this time,
the prospects for private resolution appear good. For example,
HRRC and CSX are amicably trying to fashion an interchange
agreement which will address both carriers’ ccicerns while
honoring Conrail commitments. Other discussions about rate and
access issues are ongoing.

Accordingly, if July 14, 2000 was intended as a filing
deadline for requests for additional relief, Housatonic Railroad
requests a six month extension of time, or such other extension

of time as the Board deems appropriate, to file such request:

Respectfully submitted,

Sloed ﬁﬂ(&{i ¢ C o ‘})‘(

Housatonic Railroad Company, Inc
Edward J. Rodriguez

Its Attorney

P.O. Box 687

0ld Lyme, ConnectiIcut 06371

(860) 434-4301

Dated: July 14, 2000




CERTIFICATE OF SERVICE

I hereby certify that I have, this 14th day of July,
2000, served copies of the foregoing by first class mail, postage
prepaid, upon the following:

Dennis G. Lyons, Esq. Richard A. Allen, Esgq.

Arnold & Porter Zuckert, Scoutt & Rassenberger
555 12th Street, N.W. 888 17th Street, N.W.
Washington, DC 20004-1202 Washington, DC 20006-3939

A T

Johh D. Heffn

~

DATED: July 14, 2000
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STB FINANCE DOCKET NO. 33388 (Sub-No. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY
-- CONTROL AND OPERATING LEASES/AGREEMENTS -- CONRAIL INC.

AND CONSOLIDATED RAIL CORPORATION
(GENERAL OVERSIGHT)

Verified Statement of Timothy A. Wolfe

My name is Timothy A. Wolfe and I am Executive Vice
President of Wyandot Dolomite, Inc., ("Wyandot") . Ours is a
small family owned business located near Carey, OH. We have only
one quarry from which we mine limestone for the construction,
concrete and steel industries. At least seventy five percent of
our production is transported by rail. Without adequate rail
service my company would soon be out of business.

To the extent that we have access to adequate
transportation service, we are a competitive source of ]limestone
and aggregate to construction firms and sites in Ohio and
surrounding states. Our business is highly corpetitive and we
must be able to assure our customers of efficient low cost rail
service or they will look elsewhere among our many competitors
for their needs.

In many cases freight costs exceed the cost of

aggregate material as priced at our Carey facility. It is

imperative that we work effectively with our rail carriers to
assure that cost effective and efficient transportation service

is readily available. We have found much to our detriment that




unresolved transportation problems result in loss of business
which is likely to have taken us years to develop.

I have previously appeared before the Board to express
my concern that the STB appears to be increasingly unable to
protect the vital interest of small businesses such as Wyandot as
large Class I rail carriers press to become even larger and fewer
in number. I have also emphasized my concern that rail carriers
are beginning to avoid rail dependent business such as ours.

This is particularly alarming to my company. If we are not able
to assure customers that they can depend upon celivery of our
aggregate products in desired quantities when and as needed by
means of cost efficient single line rail service, we will shortly
be out of business.

Wyandot actively participated in the Conrail
proceeding in an effort to persuade the Board to take steps
necessary to assure that we would not lose a significant part of
our business as a result of the division of Conrail lines between
CSXT and NS. We were particularly concerned that the proposed
division would mean that we would lose a significant part of our
marketing territory and that we could no longer provide a long
term customers in Alliance Ohio with efficient single line
service. We urged the Board to replicate single line service
which had been available by imposing conditions which would have

granted NS trackage rights from Carey to Upper Sandusky Ohio

pursuant to which it could provide single line service to East

Ohio Stone and every other potential customer who previously




could have been reached over corridors fromerly served by
Conrail.

As recognized in Decision No. 89, stone aggregates move
at low transportation rates because of the nature of the
commodity. Consequently, aggregates seldom move in joint line
services because it is more costly to provide. The Board also

recognized that truck transportation of aggregates is

prohibitively expensive for distances in excess of 75 to 100

miles.

However, the relief granted by the Board was limitea to
requiring CSXT and NS to provide single line service for existing
movements provided they are tendered in unit trains or blocks of
40 or more cars. In this regard Wyandot frequently shipped less
than 40 cars to meet the specific requirement of East Ohio Stone.
The Board further provided that in other circumstances including
new movements for shipments moving more than 75 miles, NS and
CSXT would be required to arrange run through shipment of 60 cars
or more and pre-blocking arrangements of shipments of 10 to 60
cars. Subsequently despite our strong objections the Board
further limited applicability of the condition to 5 years.

After the division of Conrail lines was accomplished we
had only two shipments to East Ohio Stone in Alliance. That
business which had accounted for more than ten percent of our
volume for a number of years is now lost tc us. 1 attribute that

loss to the constraints on the condition adopted by the Board and




to ready availability of unrestricted single line service to our
competitors.

In its response to the Board NS asserts that it has not
received any requests from us to develop new moves for aggregate
from the CSX origin at Carey. Frankly, we are not in a position
to effectively market within the territory formerly served by
Conrail because we are faced with competition that has readily
available single line service that is not subject to uncertainty
of car source and availability, required compensation of two
carriers inherent in such service and volume limitations involved
in any attempt to utilize the run-through provision. As a
practical matter we are no longer an effective competitor along
the Conrail line that was allocated to NS. Since we did not gain
access to any new territory as a result of the division of
Conrail lines, we are very much concerned by the loss of the
Alliance business. We are even more concerned by the prc spect of
having to deal with an economic downturn sometime in the future
with a diminished territory within which we can effectively
market our products.

I am also concerned by reports from my rate paying
customers that they are being approached with advice from the
carriers that they will receive large rate increases unless their
volume and service requiremenis are substantially upgraded. This

certainly lends credence to the fears raised during the

acquisition proceeding that rail dependent customers without




competitive alternatives would face substantial rate increases to
pay for the cost of the consolidation.

We are a small shipper and we do not have the leverage
of competitors who have multiple locations on the rail system.
We have been harmed through loss of business and marketing

territory as a result of the division of Conrail. We need the

Board to restore us to the situation we were in pre division by

granting the relief we originally requested. I urge the Board to
take a careful look at what has happened to Wyandot and to do

what 1s needed to correct the situation.
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VERIFIED STATEMENT OF
W. ROBERT BENTLEY

W. Robert Bentley, being du.y sworn, deposes and states as

follows:

3. My name is W. Robert Bentley. I am President of the

New York Regional Rail Corp. and its wholly owned subsidiary New
York Cross Harbor Railroad Corporation ("NYCH"). My business
address is 4302 First Avenue, Brooklyn, NY 11232. I am
submitting this statem=nt both to apprise the Board of NYCH’s
potential for resolving post-Conrail service issues in the New
York Metropolitan Area as well as to compliment both Norfolk
Southern Corporation ("NS") and CSX Transportation ("CSXT") fo1
the cooperation they are now giving my company.

’ ¥ NYCH is a class III short line railroad headquartered
in Brooklyn, NY. NYCH has the unique distinction of being one of
two remaining railroads, which handle overhead rail freight by
means of a car float service.' Through this service NYCH moves
rail freight between shippers and receivers located on Long
Island and Brooklyn, NY, and other shippers and rec.:ivers located
in the rest of North America, by ferrying traffic across New York
Harbor. NYCH also provides local rail freight service handling
to 10 customers located along the Brooklyn waterfront. All
together, NYCH handles about 1,000 car loads of traffic per year.

3. NYCH previously participated in the Board’s proceedings
involving the acquisition and participation of Consolidata=d Rail

Corporation ("Conrail") by Norfolk Southern Corporation ("NS")

The Eastern Shore Railroad connecting southern Virgirnia
with the Delmarva Peninsula is the other carrier.




and CSX Transportation ("CSXT"). There NYCH (as well as other

parties) reminded the Board that substantial overhead traffic

flows used to move by the railroad car float between New England
and Long Island, on the one hand, and New Jersey and points South
and West, on the other hand. Those cross harbor movements
allowed traffic to move directly, bypassing busy rail yards.
Gradually, with the merger of the former New Haven Railrcad

into the Penn Central Railroad and the consolidation of other
bankrupt northeastern carriers into Conrail, the use of car float
services to cross New York Harbor declined precipitously in the
1960’s and 1970’s. But even as late as 1976, the New York Dock
Railway [a NYCH predecessor] was handling 20,000 cars per year by
car float.

4. While NYCH welcomed the revival of rail competition it
anticipated the Conrail split up would bring, it expressed in its
comments to the Board, deep concerns over certain issues.
Specifically, NYCH expressed its fear that Conrail’s new owners
would ccatinue to divert via the former Conrail Selkirk, NY,
Gateway,’ traffic which could move more directly and more cheaply
via NYCH and the New York Harbor. Typically, this traffic
consisted of freight moving to or from points on Long Island

seived by the Long Island Rail Road or the New York & Atlantic

That freight moved to Selkirk via Conrail’s Hudson
Division along the East Side of the Hudson River and then back
down via Conrail’s River Division to New Jersey points (or vice
versa) . The Hudson Division handles substantial Amtrak and
commuter traffic and has very limited windows for handling
freight trains. The River Division is primarily single track and
experiences significant freight congestion.

-~
<.




Railway.' In some cases this traffic consisted of traffic to

from local NYCH customers which had been routed via Selkirk
instead of via NYCH’s direct cross harbor route. In some cast
Conrail had persuaded customers to divert traffic via Selkirk
while in other cases Conrail had intentionally misrouted traf
via Selkirk in violetion of shipper routing instructions.

5. With the dissolution of Conrail, many of Conrail’
practices have ceased. NYCH has developed a close workina
relationship with NS and has been fairly successful in increasing
its car loads with this aggressive new class I railroad
onnection. Because NS’ rail network is south and west of New
York, there is no incentive for traffic to or from these points
to be misrouted.

6. As NYCH has began to develop a positive working
relationship with CSXT, it has high hopes for that relationshi
to develop along the lines cf its NS relationship. Unlike NS
'SXT still has an incentive to maximize the Selkirk routing for
traffic between New England and Long Island and the rest of North
America. However, NYCH is working to persuade CSXT of the
benefits of the direct cross harbor routing. NYCH has began to
reap the rewards of that relationship because CSXT has started
routing via NYCH New England traffic CSXT handles in conjunction
with the Provideiice & Worcester. Despite modest volumes, NYCH is

encouraged by the prospects for business growth as well as CSXT's

The New York & Atlantic Railway is a short line
railroad which provides freight service previously provided by
the Long Island Raii Road.




positive attitude towards working with NYCH.

s In closing, I understand that STB Chairman Morgan has

expressed great interest in the role that short line and regional

railroads can play in relieving class I railroad congestion and

service problems. Because NYCH is essentially a bridge carrier

it has the potential to be of great service to the railroad

industry in being just such a congestion reliever. It can move

traffic around congested rail facilities such as Selkirk Yard

near Albany and other nearby facilities in New Jersey and eastern

Pennsylvania. If NYCH can even attract the volumes of overhead
business handled by the New York Dock Railway, it can play a ve:

significant role in expediting traffic. Continued cooperation by

NS and CSXT along with a statement of support by the Board will
go a long way to make NYCH’s promise a reality.

[ appreciate the opportunity to submit these comments.




07/14/2000 15:02 FAX 7187884462 NYCHRR

ENT BY: REA CROSS AND AUCHINCLOGS; 202 650 4034; il

JUL-14-00 13:44; PAGE 6/6

VERIFICATION

STATR OF N )
» ) BS:
COUNTY OF cHM )

QOMR'VJEUTLE‘;[ . paing duly sworn, deposes and

gays that he has read the foregoing statement, knows the facte

assercted thers are true and that the sama are true as stated.

W

¢

Subseribed and eworn to bafore we thie __/Z_ day of

Aoad. g} (q
otary Public of (R‘CHWW furny P

My Commicsjas expires:

CHRISTINE FASIER
Notary Public, State of New York
o, 24-01FA4525764
Qua'tied \n Richmond County
Certiticate filed in New York Coun
Commizsicn Expires, Nov. 30,




CERTIFICATE OF SERVICE

I hereby certify that I have, this 14th day of July,
2000, served copies of the foregoing by first class mail, postage
prepaid, upon the following:

Dennis G. Lyons, Esqg. Richard A. Allen, Esqg.

Arnold & Porter Zuckert, Scoutt & Rassenberger
555 12th Street, W, 888 17th Street, N.W.
Washington, DC ’ Washington, DC 20006-3939

JORYN

Jodn D.

DATED: July




07/14/2000 15:27 FAX 7187884462
i il -




07/14/2000 15:27 FAX 718788446?

By JOE GREENSTEIN
PHOYOS BY THE AUTHOR

New York Cross Harbor

A remarkable odyssey continues after 17 years

Bay, and as we watch from the bridge of the tug Hownia,

the blunt bow of the cartloat kicks up crescents of spray
The wugboar captain, a tormer merchant manne, is relling
me how lifc at sea has changed “Nowadays it's wll about busi
ness,” he says. In an era characterized by bowtom-hine cor
porate concerns, i's not surprising the rough and tumble
lifestyle that had been the sailor's legacy is a tuing of the past.

‘The railroad industry is heading in » similar direction,” 1
respond. But tortunately. there’s still a lor of colorml rail-
roading left, and for proof one need ook no tarther than the
action just outside our window. I'he New York Cross Harbor
Railroad's story is as bull of twists and tums as the most ser-
pentine of dockside railroads. In many respects. it embodies
the best of the New York spicit—lhanging tough. keeping the
faith, and rolling with the punches, Barnin 1983 of he com-
bined assets of the New York Dock and the Brooklyn Eastern
District Terminal railways, NYCH is the last remaining rail-
marine operation in the Northeast. "I has survived on sheer
gumption,” says (ransportaiion con-
sultant George Haikalis. But now, af-
ter 17 years of choppy waters, there
are strong indications that smoothes
sailing lies ahead

To appreciate Cross Harhor's stra-
tegic potcntial, just draw a scraipht
line between the Conrail Shared As
sets' Oak Island Yard in Newark (the
metropolitan area’s only major clas-
sification yard) and the closest point
on Long Island. 1t would go through
Greenville Yard in Jersey Ciry, se1 a
2.9-mile cowse acioss the world's
most fainous harbor, and make land-
fsll near Bush Terminal in Brooklyn
--exactly the route we're sailing

anrurk A it or cntor out i the middle of Upper New York

Jury ‘uo?

While the Nouma navigates the “Upper Bay" (left), Alco
11 turns the corner from 41st Street to First Avenue.
Brakeman tralnee Jose Torres is riding the front step.

Playing in traffic

While the tugboat and cartloat ply the waters of the Upper
Bay, Charlie McClelland is cooling his heels at a oaffic light
on Second Avenue in Brooklyn. His vehicle 15 a 1951 Alco
$4, and it's bringing a couple of empry boxcars fron Bush
Termina! Yard to the Cocoa Port at 39th Surect. McCle' and 1s
Cross Harbor's senior cngineer and a 28-year veterar of local
waterfront railroading. Approaching each inters.ction, he
yanks at the cord of the Nathan homn. producing’ a rousing
three-part harmony that echoes through the old factories and
warchouses of Sunset Park. Trains on the street have a 5-
mph speed limit and must stop at all red lights. This olten
creatcs a comical mismatch of transportation modes as cars,
bicycles, and even baby carnages pass in front of the chortling
Alco. The light turns grecn. and with an indignant huff of
smoke, the S4 and its entourage bop on down the boulevard

On the New York side of the bay, the Cross Harbor inter-
changes with the New York & Atlantic, opcrator of the Long
Island Rail Road's {reight franchise [May 1999 Trans) and
the South Brooklyn Railway, a mile-
long supply arm for the city subway
system. One imerchange is north of
Bush Terminal, the other south, and
both require half-mile street runs.

To accommodate the tight turn
betwcen 41st Street and Second
Avenue. cross Harbor's nght-of-way
passes through the corner of a facto-
ry building. McClelland is glad to see
that his voute is unobstructed. Earli-
er in the week, operations manager
Rick Abramson was forced to deal
with a Depactnent of Public Works
crew that had heedlessly set up road
repair cquipment within the gauge.
“Move it, or losc it," declared the

59
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sormally mild-manoered Abiimson
mun here!”

We have o railroad to

The cocoa that will be loaded into these boxcars i an im-
portant component in the Cross Harbors business equation
Almaost 70 percent of the nation’s, \up!)l) erters the couniry
through the Brooklyn docks Heve it's ransloaded 1o rail, and
then carfloated across the bay 1o Greenville, ulumarely to be
dehvered o such chocolare-makers as Hershey, M&M Mars,
Hlammer, and orhers To <ovve the cocoa prev at Red Hook
which has no ral access, anwgen:ous plan has been hatched
A rug bring. over a carlloar conraining ninc empry 50-foor
boxcars that have been precisely spotted three abreast on the
three-oack oat. Ramps placed between the dooes ot adjoin
ing cars allow a Torklift o gain access o each Whien all nine
have been loaded with the 100-pound bags ol cocos beans
the tuy retwnims to haul the tloat back across the bay

Before and after Conrail

Carfloating in New York harbor onginated
before the tum of the 200 century and reached
its zenith during the 50's and o0s. Back then
the 40-minute voyage between Greenville and
Brooklyn was a conduit tor Pennsvivania and
Now Haven Railroad tonnage, as those two car
riers bartled rival New York Central for city,
Long Island. and New krgland wattic

Some 650,000 hreight cors crossed the bay
in 1965, and it seewed that boomn tmies would
last lorever, but o conflluence ol circumstances
would alter that percepuion diramalically. Witk
visions of while-collau sugar plums dancing in
their heads, the ciy [athers allowed New York's
indusirial bose to slip away Ocean shipping
which todav conuibures $20 billion 1 year o
the econamy ot the Port District. sailed across
the bay (0 New Jersey. Containgnization of ¢y

ol

“She's a good
hauler” (speal.ing
of his 1951
Alco S4)

Charlie McClelland
Senior Engineer

NYCHRR
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The sharp curve from 41st Street to Second Avenue in Brooklyn's Sunaet
Park section requires the track pass through the comer of a building.

go and the rapid-fire expansion of the regional highway sys-
tem Jid much to encourage the shift from rail 1o wuck Al
the while, more and move of the city's warehousing and dis-
tnburion centers were relocating west of the Hudson. In the
bargain, 13 area railcoads fell victim o changing times before
Cemvail was created in 1976 ro stop the hemomhaging

Let us credit Conrail [or its remarkable resurrcction of re-
gional rail freight in the wake of the Penn Central debacle
Thar said, its also true that many a suuggling Northeastem
short line, the Cross Harbor included, telt that “Big Blue”
was less than towlly cesponsive 1o its needs. Remember that
Conrail, which was the Cross Harbor's sole connection to the
national rail nctwork, was marketing its own service into
New York Ciry. This created a diabolical Catch 22 in which
the 12,000-mile Class ! and the 12-mile short
line were simulsneously collaborators and
competitors. -not an ideal situation for the little
guy. In fact, it became so untenable that in June
1997, Cross Harbor hlcd 8 complaint against
Conrail with the U.S. District Court, alleging
restraint of trade and violations of the Sherman
Antitrust Act. But even as this drasuic step was
taken Conrail’s huture was itself being deter-
mine { in the high-stakes corporate chess maich
between CSX and Nortolk Southern

“Christrnas carae on June 1.” exclaims Greg
Kisioff, NYCH's [ormer director of government
and public relations, now working with consult-
ants Howard/Stein-Hudson Associates. He is
referring 1o the day last year when Conrail's {ed-
erally mandated monopoly ended and comperi-
tive treight railroading retumed to the North-
east. Cross Harbor and its parent company, New

TRAINS
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York Regional Rail, were costanie, Finally they had been given
a level plaving tield,

(aring for o speciol cargo
At his office next to the Bush Terminal enginehouse,
Abrarmnson is phoning his counterpart at New York & Atlandc
There's a special shipment coming across the bay today—
two brand-new Kawasaki bilever coaches for the Long Tsland
Rail Road that had amvived by ship at Port Elizabeth. Cross
Harbor will be picking therm up ac “A” Yard in Jersey Cuy and
bringing them over [or interchange with NY&A at Bay Ridge
Priced at more than $1.5 imillion « pop, this 1s detinitely pre-
mium carpo, and Abramson doesy want to take unwarrar
ed chances or have the cars on NYCH property any longer
than necessary. He's checking to make sure NY&A will havs o
crew at Bav Ridge to pick thern up
Abramson ix a devoree of the oid New York, New Haven &
Ranford, and his office is a shnne with paint-
ings, models, photos, coffce mugs, vou narmie i1
At age 18 he'd worked tor the New Haven dur-
ing its final vear, as a tower operator at Devan,
Conn. “We were poor, but we were proud,” he
says ol the legendary road whose lass i 1969 15
still lamented by many New Frglanders In
1987, Abramson entered enyine scrvice for Am-
rrak. He later went with short line Coanecticul
Central, and he signed on with Cross Harbo 1
1998. Along with other operational duties v <
been responsible [or getting engine crews N -
RAC-certified [rules). NYCH worlkers are also
mernbers of the Sealarers Union

Moking londfall ot Jersey City
The 1750 h.p. tugboat /oromae (Hoe ma”) is
owned by K-Sea Transportanon Coip . which
was Cross Harbor's towing contractor uniil »

Juwy 2000

“In Europe, a
walerway 1s
seen as an osset,
not as on obstacle.”

W. Robert Bentley
President

recent swilch 1o McCallister Towing. With the massive super-
structure of the Greenville floar bridges dead ahcad, Houma's
captain culs back on the power. Waler depths out in the bay
ari: 50 teet or more, but here in the Greenville Channel we're
navigating a dredged passageway between shallow mud flats.
Armed with a radio, a deckhand walks 1o the bow of the
carfloar, while the captain caretully observes the hacbo
buovs that mark the shipping lane. Occasionally he steals a
glance at his compurer screeu, reconbirming channel profiles
he already knows by heart. All the while, the deckhand vadios
back his cryptic messages, “Fifty teet ahead ... thirty feet
trom the south bulkhead.” The twin rudders and screws of
the tug allow for minute course adjustments, until landfali is
made and che tracks on the barge arc aligned with those on
the float bridge. Then a 200 h.p. ganuy crane lowers the tloat
bridge 1o the proper height. the bow and stern lines are made
fasi, and four heavy holding pins are pushed into place.
During Pennsy days, Greenville Yard had a
2200-car capacity, but now it’s iess than one-
tenth that size. In these gritty surroundings, the
twe silver-and blue Kawasaki coaches glisten
likc some space-age vision. Soon Cross Harbor's
leased. Canadian-built SW1200RS 1337 is pull-
ing the emplics. (Since returned to the lessor, it
spent most of its e at Greenwille.) Eight cars,
including the bilevels, arc going to Brooklyn.
Zonductor Manny Parker manitors the loading,
making certain that the weight of the cars is
evenly distributcd on the 290-by-40-fout float.

Meanwhile, in Manhatton ..

Ai thal very same moment, 3 miles north in
the canyons of Manhattan’s financial district,
Cross Harbor President W. Robert Bentley is
making his pitch to members of the Trans-
poriarion Research Forum. In his relaxed aund
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dl\.ul\\n\'_' il\|r, he pmnr\ wit thar the Nudso Rivet l\aS
alwavs been a signiticant barrier to rail freight. Even today,
most ol the arca’s ratlheads are in Now Jersey. Those [ew cars
that CSX brings directly into the ciry must first pass through
Selkirh Yard near Alhany— 140 miles to the north. This ex-
plaans New York's 97-percent reliance on trucks (as compared
with 60 1o 70 percent i most American cities), and the result-
ing price paid by New Youkers in terms ot traklhic congesnuon,
poor air quality damage w, highway intrasoructure, and high
I COonmsumer Costs

CSXs all-land, single-carier routing adds a1 Jease three
extra davs tor cars coming (rtom points south, sayvs Bendey
while Cross Harbor can deliver those same cars within 12
b, witerhine swite hang i luded What's niore, city bound
walfic our of Selkirk faces severcly restricted physical clear-
no double-stacks or Plate F cars
allowed By contrast. Cross Harbor regulacly hundles huge
dimensional loads such as heavy indusuial
equipinent or structural steel Bentley ends by
stressing his railroad’s 1ol nosinoning and the
meac . agrul rele it can play 1n any comprehen
sive cegionael i |;_1hl rdansportaiio p‘.‘m

then, v h a hint of wepidanon, he opens
rhe floor 1o questions. Its not that he's insceure
about his message, but New York snces can
and Cross Harbor's yvocky past 1s o
semewhat touchy issue. (In speaking abour
those earlier times, Rick Abramson spunousiy
cracks, “The oni - dilference beiween us and the
Tirwuic was they had a band.”) One audience
muember—a siockholder
when NYCH wal! make o ol hinancial disclo-
sure. Bentley explains chat the ratlroad is now
in the nudst ol a threeye
sequently be made public Next a quesuon is
rapsed concerning Cross Harbhor's tuture it a

snces on the Huadson Line

(S8 hruz'l)

iy curious 1o know

e it thoat wall suh-
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short line is eosy ... but
we have none of the

resources of a Class 1

Rick Abramson
Operations Manager

Chariie McClelland pulls two new LIRR bileve! cars into Bush Terminal
Yard while senior supervisor Jimmy Lada carefully monitors the progress.

proposed rail tunnel to Brooklyn gets built. “Even if that hap-
pens, it would be marny years down the road. We can provide
imporrant interim service,” answers Bentley
A few sparks fly when another guest claims that Cross
Harbor is applying 19th-century solutions to 21st-century
problems. Bentdey vesponds emphartically, “In Euwrope and
clsewhere, @ watcrway 1s scen as an assct. Here it's an obsta-
cle.” Touché. He also reirerates that the rans-bay routing is
both cost-effective and environmentally friendly. adding that
an ntusion ot govermment tunds for capital improvements
would make a world of difterence
Bentley came (o the Cross Harbor in January 1998 afier a
successtul 15-year stint at short line Massachusetts Central
Upon his arrival, Cruss Harbor was lergely a garbage hauler
—ureated sludge, solid wasrte, scrap metal, and
recyclables. Although the railroad still handles
outbound commercial waste, a shift has been
implemented toward merchandise freight and
wansbulk. This is reflected in the quality of
rolling stock showing up at Bush Terminal
these days. Down-at-the-heels, low-revenue cars
are being augmenred by covered hoppers, lum-
ber racks, cushioned boxcars, even reefers

“People think running a

For Houma, mission accomplished

As the Houma approaches the Brooklyn
shorcline, Charlie McClelland brings Alco No
11 down 10 mcet her The Bush Terminal floac
bridge is of thc pontoon varicty, meaning that
the far end Aoats in the water Mid-tide is best
for loading or unloading, but since this is an
ebb tide, the weighr of the locomotive is used to
Jower the level of the bridge slightly until the

"

faains
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~ Cross Harbor locomotives and carfloats

Having delivered to Bush, tug Maryland (top) is ready to cast off. Framed
by a gantry float, 1337 switches the ex-Pennsy Greenvllle yard in 1998.

tour pins connecting it 1o the cartloat are in place. Once the
[loat has been securcd, McClelland starts pulling the cars
leaving the two bilevel coaches tar last. The short tnip from
here to the vard involves an sscending grade with a uight
cwrve near rhe top. Tor the Kuwasaki coaches, with their long
wheelbase, this siretch requires special atteniion. MeClelland
eases them through at 3 mph, while senior supervisor Jimmy
Lada caretully examines their propress. Atter the NY&A
bound “mixed consist” has baen assemibled in the yard, we
head out the SO0th Streer gate and onto the avenue. Alony the
way to the Bay Ridge terchange, we pass the city-owned
65th Streel Yard, where two new (loat bindges and a wansload
tacility are being built. This has beconie one hotly contested
property as NYCH and NY&A each vie [or some of the action

Minutes later we're handing over the carx ac the inter-
change and receiving a string of empties (0 be Hoatd (0
Greenville i the moming. The sun is descending over the
harbor as No. 1l chordes back to Bush. Pulling only ecmpties,
the Alco has extra spring to tts step—like a horse that knows
its dav’s work is done and 1s heading back to s warm and cozy
barn. “She’s a gond hauler.” says Charlie McClelland

Chict Mechanical OHicer Doug Crawford. whos responsi-
ble for the care and well-being of No. 11 anl her venerable
companjons. agrees. Despite (heir ape, these engincs are
dependable, simple to maintain, and very fuel-cllicient.”

A time 1o reap?

The Alco has been hedded down and the enginehouse
locked lor the night. After sctimg up the crew call times for
next monnng, Rick Abramson is ready o go home “People
think running a shoit line is easy,” he sighs. “bur there’s al-
ways something that needs to be dealt wih, and we don't
have any of the resources of @ Class 1" [ndeed. short lines ave

Juwy 2000

Builder, mode!
Ales S4
Alce S1

n.P.
1000

660

Dats
10/51

8/41

Status, heritage
Active; exMassena Terminal

Retired 1991; stored for possible
conversion o siug: exBrookyn East
District Terminal, nee Union Ralircad
10/47 Retired 1993; stored for possidle
conversion 10 Slug ex-BEDT, nee
New Orfeans & Lower Coast

Active; ex-BEDT, noe Ene

Retlred 1987; storeg for possible
conversion to slug ex-New Yorx
Dock, nee Southem Railway

Active, exNew York Dock, nee South-
em Raiway

Was leased, then returned to lessor;
exOhio Central, née Canadian Na-
tional

Aleo S1
EMD NW2

10/46

1000 6/47

EMD NW2 1000 9/46

1337 GM SW1200RS 1200 12/58

CARFLOATS

16 and 17: 290 x 40 feet, built 1958, ex-New York Dack

29 and 30: 360 x 42 feet, bullt 1953 (29 refurbished 1999); ex-New Haven
Rosrer accurate as of February 2000; source: New York Cross Harbor.-Joe Gresastem

object lessons in mutability and inventiveness—and in doing
the chore at hand, even if it isn't in your job description

laving returned from Manhattan, President Bentley is
soon the only one remaining in the Bush Terminal office. He
glances at the daily operations log, then rums his attention to
a funding proposal that will be delivered in the moming. For
years, Cross Harbor's carfloating message had fallen on deaf
ears, but now it appears the tide 1s tuming. Of course, this
doesnt mean the final batule has been won. New York is a
town where political entrenchment and public apathy can
hog tie the most promisir g of endeavors. What's more, NYCH
has a history of cash flow problems. And since Day One of the
post-Conrail eca, it's been painfully clear that CSX and NS
have wood of their own to chop. But if NYCH still faces ob-
stacles, few doubt that the potenual rewards arc substanual

During Conrail's tenure, rarely more than a tnickle of traf-
fic crossed the bay. In the first five months after the Conrail
breakup, Cross Harbor announced revenue increases of bet-
ter than 250 percent. Norfolk Southern would seem 1o be
Cross Harbor's closest ally, since carfloating offers NS its
most direct access 1o New York City and Long Island mar-
kets. llowever, CSX and Canadian Pacific are also anticipat-
ing major growth in city-bound shipments, and other fac-
tors, such as port redevelopment or export of municipal solid
waste, could have signilicant impac| as well

Meantime, Cross Harbor's future is cause for endless ¢ nd
oftcn impassioned speculation. Will New York's last carfloat
operation finally have its day in the sun? Let's hope success
never diminishes the line’s unique and endearing qualities,
but after walking such a fine line for so long, it would be
nice dealing with prosperity problems for a change. 1

JOE CRTENSTEIN, a free-lance phorographer and writer, lives
in Brooklyn wah his wife, Dawn, an archirect. He’s had numer-
ous phoros and news reports m TRaNs, and this is his third
byline. He wrore about NY&AS freight operations in May 1999.
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part !
pupiic 'SX CORPORATION AND CSX TRANSPORTATION, INC.
NOKFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY
--CONTROL AND OPERATING LEASES/AGREEMENTS--
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION

(General Oversight)

COMMENTS OF
READING BLUE MOUNTAIN & NORTHERN
RAILROAD COMPANY

Reading Blue Mountain & Northern Railroad Company ("RBMN™) is filing these

Comments to explain how the division of Conrail has impacted its operations and customers, and

to request that the Board take the actions necessary to enforce the conditions originally imposed

on NS, the applicant with which it connects, and to impose additional conditions to ameliorate

the harms the CSX/NS/CR transaction has caused RBMN and its customers.'

Procedural Background
In a decision served July 23, 1998, the Board approved the acquisition and control
of Conrail by CSX and NS, and the division of Conrail’s assets by and between CSX and NS.

CSX/NS'CR Dec. No. 89 The approval was made subject to a number ot conditions which were

accepted by the applicants when they consummated the transaction. One of the conditions was

; “Conrail” or “CR” refers to Conrail. Inc. and Consolidated Rail Corporation and

their wholly owned subsidiaries. “CSX™ refers to CSX Corporation and CSX Transportation.
Inc. and their wholly owned subsidiaries . “NS™ refers to Norfolk Southern Corporation and
Norfolk Southern Railway Company (“NSR™) and their wholly owned subsidiaries.




making the transaction subject to the Board’s continuing oversight. The Board explained the
purpose of this condition:

We are establishing oversight for § years so that we may assess the
progress of implementation of the CSX/NS/Conrail transaction and
the workings of the various conditions we have imposed, and we
are retaining jurisdiction to impose additional conditions if. and to
the extent, we determine that additional conditions are necessary
to address unforseen harms caused by the transaction. . . .

Our oversight process will be broadly based. As part of that

process, we will monitor situations involving the relationship of

shortline railroads to their Class 1 connections and to other Class 1

ailroads. This will include oversight of the conditions we have

imposed to ensure that quality interline service and connactions are

in place to maintain the viability of certain shortline railroads (such

as AA and W&LE): to ensure that the transaction does not result

in shortline railroads (such as RBMN) suffering from the

expansion of any existing blocking provisions: - \d to ensure that

the single-line to joint-line and reciprocal switching protections of

the NITL agreement are appropriately extended to shortline

railroads.

CSX'NS'CR Dec. No. 89, at 160-161 (footnotes omitted, emphasis added).

I'his sub-docket was established by the Board to implement the oversight
condition. Sub-No. 91, Dec. No. 1 (served February 9, 2000).  In instituting the proceeding the
Board again noted that it “retained jurisdiction to impose additional conditions and/or to take
other action if, and to the extent, we determined that it was necessary to address harms caused by
the Conrail transaction.”™ Sub-No. 91, Dec. No. 1 at 2. Specifically, the Board noted that it would
be looking at the workings of the specitic conditions imposed and that it would examine the
impacts involving the relationship of shortlines to their Class I connections. /d

RBMN is filing these comments in accordance with the procedures established in

Sub-No. 91, Dec No. 1, to express its views (1) about how the changes in its relationship with

its major Class I connection (previously Conrail and now NS) have taken away the benefits




RBMN was to receive from its purchase of the Lehigh Line, (2) about how the specific condition
imposed by the Board for RBMN’s benefit is not being adhered to. and (3) to request that the
Board use the jurisdiction it retained to impose additional conditions.

These comments are based on and supported by the evidence contained in the

Verified Statements of Wayne A. Michel (“Michel V.S.)’ and Andrew M. Muller, Jr. (*“Muller

V.S.") attached hereto.

Commenting Party
RBMN is a class 11 railroad operating approximately 280 miles of owned rail
lines in eight counties in northeastern Pennsylvania. A map showing its lines. and those of
connecting carriers, is attached hereto as Exhibit A. RBMN's offices are located at 1 Railroad

Avenue, Port Clinton, PA; telephone (610) 562-2100.

Position of Commenting Party
RBMN believes that the behavior and actions of NS since the transaction was
approved by the Board have repudiated the bargain struck between Conrail and RBMN when
RBMN purchased the Lehigh Line, and harmed both RBMN and its customers. Further. these
actions have acted to expand the scope of the blocking provisions contained in the Lehigh Line
Sale Agreement (and related agreements) in contravention of the condition imposed by the
Board. To ameliorate these harms, RBMN is requesting that the Board impose the conditions

described below.

RBMN is also filing under seal a separate package of highly confidential
appendices to the Michel V.S.




Requested Action
RBMN requests that the Board impose the following conditions on the approval
of the proposed transaction:
() that the Purchase and Sale Agreement dated August 19, 1996 (the
“Purchase Agreement”), between Conrail and RBMN for the purchase of
the Lehigh Division, and the related deed. be amended to remove the
additional consideration provisions imposed on RBMN for traffic

interlined with carriers other than Conrail or its successors under the

Purchase and Sale Agreement:’ and

that the Trackage Rights Agreement dated August 19, 1996, between
RBMN and Conrail covering incidental trackage rights at Packerton
Junction. be amended to climinate the restriction that limits usage to non-

revenue traffic.

Comments and Discussion
RBMN purchased the 90 mile middle portion of the Lehigh Line from Conrail in
August, 1996, as a member of the new Conrail EXPRESS program. Concurrently, RBMN
acquired incidental trackage rights from Conrail, and trackage rights over an intermediate carrier
(C&S Railroad), that together served to connect the new Lehigh Line operations with its existing
Reading Cluster operations. Significantly, as part of the transaction, Conrail imposed two types

-

of “blocking provisions™: “additional consideration™ provisions that essentially required RBMN

3

RBMN understands that NS is now the sole beneficiary of Conrail’s interests in
the Purchase Agreement, although it has never seen any documentation providing for the
assignment of the Purchase Agreement to NS.




to pay Conrail a fee for each car moving to, from, or over the L.ehigh Line and interchanged to a
carrier other than Conrail, and a “non-revenue™ limitation restricting the use of the incidental
trackage rights to “non-revenue traffic.” RBMN agreed to purchase this low density line segment
subject to these blocking provisions because of the consideration it received in return. This
consideration, as described below, went well beyond any claimed reduction in the purchase price.
Cf. CSX/NS/CR Dec. No. 89, at 77.

1. NS actions have repudiated the Conrail promises that caused RBMN to
accept the blocking provisions in the Lehigh S.le agreemeirts.

While RBMN was satistied with the deal it negotiated with Conrail, as a resui. of
the Board authorized division of Conrail. it is now left with a connecting co+rier that has
eliminated, refused or is unable to provide, many of the benefits RBMN was supposed to receive.
As a result the Board sk~uld relieve RBMN of the restrictions to which it agreed in exchange for
those benefits.

In general, blocking provisions were included by Conrail in order that it could be

assured of continuing to receive a revenue stream from the traftic the line being sold would

generate. This in turn allowed Conrail to sell lines at lower prices. However, even with blocking

provisions, the middle of the Lehigh Line. because of the low density of on-line taftic and the
high amount ol deferred maintenance, could have carried a zero purchase price. Michel V.S, at Y.
However, RBMN instead paid a substantial sum for the line. /d. It did so only because of the
other benefits it would receive. /d at 9-10; Muller V.S, at 1-3. These benefits included:

A revenue stream from CP’s overbead trackage rights of approximately

$800,000 per year.




A promise to sell RBMN the hicher density northern and southern

segments of the Lehigh Line.*

Conrail’s agreement to review allowances at least once a year. and
promises to grant waivers as needed.
Financial benefits from being a Conrail EXPRESS partner. including the
ability to acquire equipment at reduced prices and to have welded rail and
ballast trains moved at reduced rates. and the availability of training.
It was this package coupled with the experience of over ten years of working with Conrail that
caused RBMN to pay what it did for the line and accept the blocking provisions as well.

Now NS has either repudiated or taken actions that have altered each one of these
benefits. NS in its attempt to gain the direct access to New England that it did not get through
the division of Conrail’s assets, made a deal with CP to invest NS funds in the rehabilitation of
CP’s Sunbury line between Harrisburg and Scranton (Taylor Yard). As part of the deal, NS also
granted UP trackage rights to allow CP to handle overhead traffic to Philc ielphia through
Harrisburg and Reading. Before the CSX/NS/CR transaction, CP’s .raffic was restricted to
moving over the Lehigh Line. The result has been the loss of almost $500.000 a year in trackage
rights revenue to RBMN's bottom line. In the past, Conrail had been adamant that CP (and the
Delaware and Hudson (“*D&H™) before it was acquired by CP) not operate through Harrisburg to
Philadelphia and was insistent that the Final System Plan operating rights that CP had inherited
from D&H be strictly limited to their terms. Given the well-known stormy relationship between

Conrail and CP. this was not likely to change. Further, Conrail would have had no incentive to

’ Purchase of the southern segment would have given RBMN control of the line

covered by the incidental irackage rights, and the “non-revenue” restriction would have
disappeared.




contribute its funds to fix up a CP line to New England since it already had several ways to get
there. Thus. the diversion of revenue that RBMN has suffered was a direct result of the
allocation of routes that anplicants established between themselves and the NS/CP settlement
that followed.

NS, although it has never formally canceled the Conrail EXPRESS program or the
contracts related thereto, is not providing any of the benefits of the program. Michel V.S. at 10-
11. NS has shown no interest in selling the remaining portions of the Lehigh Line to RBMN. /d
As Mr. Michel describes: waivers have been few and far between, and when granted are for such
short periods of time that long-term contracts and long-range planning are impossible. They
seem 1o be givea only when NS is unable to handle the move.” /7d. at 20-26.

Finally, although the relationship with NS personnel has been professional and
courteous, the partnership relationship is no longer evident. NS has taken a number of unilateral
actions in raising prices without telling RBMN that have caused problems for RisMN with its
customers. RBMN has been told that NS cannot worry about 400 cars that RBMN might lose
when NS is handling 100,000 cars of the same commodity. /d at 27 n.33

NS also unilaterally decided, betore the Split Date, before it had handled a single
car of anthracite coal, to change the long-standing policy tuat cars were provided for that service
free of car-hire. In order to avoid the impact the change would have on its customers, RBMN (on
the advice of NS) offered to purchase cars from NS, After twice being told that cars were
available, and then twice being told that NS was unable to sell the cars, and after convincing NS

to delay the imposition of car hire for two months, RBMN was finally able to acquire almost 300

“Two customers were able to convince NS to grant waivers of longer duration. Again
these were situations where NS was unable to handle the traffic. Given NS’s current position not
to grant or extend waivers (Michel V.S. at 22), RBMN is unsure what will happen when these
waivers expire.




cars (at a cost of almost $3,000,000) from NS (and to a lesser extent C'SX) for the anthracite
service. Id. at 30-31. The transaction took approximately seven months to close from the time
RBMN first offered to buy the cars. While it is true that RBMN could not have attorded the cars
unless it was able to reach a car hire agreement with NS, RBMN would hardly call this a model
of a cooperative effort. Compare NS's description at NS-1 at 16. After all. RBMN would not
have had to invest in these cars if NS had not changed the car hire policy in the first place.

Despite all these actions that served to diminish or take away the consideration
that RBMN bargained for, NS still insists that it should be entitled to the benefits of the blocking
provisions. This should not be the case. Since NS has taken away the benefits that acted as the
quid pro quo for the blocking provisions, the Board should restore the baiance by requiring No to
give up the blocking provisions.

Of course, more is involved than providing equity between two carriers. Blocking
provisions, when strictly confined to the facts at the time of their creation, have been approved by
the Board. However, they are essentially anticompetitive. Removal of such prov'sions that are
now being extended to new, unanticipated factual situations, would be procoripetitive and
benetit the public.

y A The impact of the blocking provisions of the L.chigh Line sale agreements
have been expanded as a result of the CSX/NS/CR transaction.

In approving the Conrail division, the Board. at the request of RBMN and others,

specifically ordered NS and CSX not to expand the impact of “blocking provisions™

39. As respects any shortline, such as RBMN  that operates over
lines formerly operated over by CSX, NS, or Conrail (or any of
their predecessors), and that, in connection with ¢ ich operations, is
subject to a "blocking" provision: CSX and NS. as appropriate,
must enter into an arrangement that has the effect of providing that
the reach of such blocking provision is not expanded as a result of
the CSX/NS/CR transaction.




CSXY'NS CR Dec. No. 89, at 178.° In its First General Oversight Report (NS-1). NS

acknowledges that the effect of blocking provisions, including specifically those related to

RBMN, are not to be expanded as a result of the CSX/NS/CR transaction. and claims that it is
complying with the Board’s order. NS-1 at 40-41. However, RBMN believes that, because of
the change in the route structures that resulted from the CSX/NS/CR transaction, the effects of
the “Fixed Divisions Agreement™ (“FDA™) entered into between NS and CP. and NS’s restrictive
waiver policy. the effect of the blocking provisions, in particular the additional consideration
penalties, in the Lehigh Line sale agreements have been greatly expanded.

As Mr. Michel explains, Conrail developed the additional consideration language
to prowect against diversion of traffic in situations where Conrail was able to participate in a route
that was at least as efficient as the competing route. Michel V.S. at 11-15. Conrail attempted to
do his by setting the additional consideration to approximate Conrail’s net contribution from the
traffic chat was moving over the line at the time of the sale. /d at 13 See also CSXYNS CR (lead
docker), CSX-NS-177 (Hartman V.S.)) at 191 (* The additional consideration amount ... is
designed to allow such interchange [with another carrier] where the other carrier can offer a more
efficient route.  The amount of the additional consideration is set to approximate Conrail’s net
carnings from handling the traffic, considering its own costs.”). What Conrail recognized was

that if the additional consideration amounts exceeded Conrail’s profit, then tratfic would be

H

RBMN originally was worried specifically that the blocking provisions would
have a broader scope because of the new locations NS served. The Board acknowledged that this
concern was reasonable. CSX'NS'CR Dec No. 89, at 77. However, both the discussion and the
ordering paragraph go further and prohibit any expasion oi the effect of blocking provisions.
See CSX/NS/CR Dec. No. 89, at 77, 178.




forced to Conrail even where more efficient routes were available. and in that situation. the

provisions might not be legally defensible. Michel V.S. at 137

In this instauce, Conrail designed and calculated the additional < onsideration
amounts by looking at its contribution from traffic that it was handling to and from the line. It
did not look at the revenues or contribution from trafiic oft of RBMN's Reading C'ister, and the
amounts calculated do not retlect that traffic. Michel V.S. at 16. Diversions of Reading Cluster
traffic were covered by the restricted trackage rights at Packerton 'unction. /d at 15 n.13, 18.

As a result of the division of Conrail, there are now a number of moves that NS
can participate in where its net comribution is substantially less than the net contribution that
Conrail was carning for the same type of traffic. For example, Conrail did not move any trattic
from CP at Harrisburg to RBMN. Now, NS has entered into the FDA with CP under which NS
has agreed to handle the traftic between CP in Harrisburg and RBMN at either Reading or
L.chighton, for the gross revenue of approximately $140 (NS’s net contribution is obviously even
less given that the traffic must be interchanged with both CP and RBMN, and handled in train
service). If there were no blocking provisions. ail of the traftic covered by the FDA could
alternatively move directly between RBMN and CP at Taylor Yard where RBMN and CP have a
direct interchange. However, NS nsists it is entitled to the full additional consideration. /d. at
17. Given the additional covsideration amounts (all of which are many times NS's gr ss
revenues, let alone its net contribution), the traffic is unable to move over the more efficient
route. ['he direct route between RBMN and CP is always shorter and avoids operating over NS's

main line and through Harrisburg (and sometimes Allentown) Yard (all of which have been

For the purposes of these Comments, RBMN will assume that the additional
consideration provisions were valid when imposed by Conrail as a conditior ot the sale of the
L.ehigh Line.
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heavily congested), and avoids an additional interchange. /d at 16. In at least one situation, the
traffic is moving an additional 300 miles so that NS can earn $140 gross revenue per car. /d. at
16. Forcing traffic to use such an inefficient route is clearly not in the public interest, and is
contrary to Conrai!’. intent in calculating the penalty amounts.

Similarly, on all traffic where the Conrail portion of the move would now be split
between NS and CSX (for example the fly ash traffic that moved from New England over
Conrail to Reading). NS and CSX will be sharing what was the Conrail revenue and net
contribution. /d. at 19. By applying the full additional consideration amount, NS would be
receiving substantially more than its actual net contribution. Again this has the effect of
precluding RBMN from moving traffic over more efficient routes.

The eftect of the blocking provisions (both the additional consideration and the
trackage rights restrictions) is turther expanded by the difference in the waiver policies between
Conrail and NS. Waivers can obviously ameliorate the anti-competitive ettects of blocking
provisions. As explained by Mr. Michel, Conrail’s policy on waivers was that waivers would be
granted if there were clearly a more efficient routing available so that neither its shortline partner
nor the customer would be harmed. Michel V.S at 18-19.

3y contrast, NS's First General Oversight Report notes that NS “waived (on a
temporary basis) some so-called “paper barriers™ when they might otherwise have lost some
business.” NS-1 at 16. However, the report does not tell the whole story. RBMN has not
discovered any formal process at NS for considering or acting on waiver requests. /d at 20-21.
And when NS does act, NS has generally been willing only to grant RBMN waivers that have

been very short in duration, and usually only where NS’s operating problems prevented it from

being able to handle the traffic (i.e.. where the traffic to be lost by the shortline was the resuit of




an NS operating problem). /d. When RBMN went looking for longer waivers, it was essentially

told that there would be no more waivers or extensions of existing waivers. /d.

Given these changes it is clear that NS's enforcement of the blocking provisions
without regard to what the alternative route would be or what NS’s net contribution from the
traffic would be. clearly expands the restrictive impact of the provisions in contravention of the
Board's order. Further, NS has shown no inclination to ameliorate this expansion through the
reasonable use of waivers.

3. The relief reasonably addresses the harms caused by the CSX/NS/CR
transaction, and will not unduly burden NS.

In recent proceedings before the Board, numerous parties have criticized blocking
provisions (also known as paper and steel barriers) that restrict the ability of shortlines to
compete long after the selling Class | has received the full benefit of the restriction. See
generally various comments filed in Ex Parte Nos. 575 and 582, Even if the Board does not
modify its guidelines to deal with this issue, the Board, while generally leaving shortlines to their
privately negotiated deals, has also said that “where conditions are warranted to protect the
interests of particular shortlines, or shortlines in general, from the adverse impacts of this
transaction, we will impose them as appropriate.”™ CSYNS CR Dec. No. 89, at 76. In
determining whether to impose a condition the Board will look at the following criteria:

Conditions will generally not be imposed unless the merger

produces effects harmful to the public interest that a condition will

ameliorate or eliminate. The principal harms for which conditions

are appropiiate are a significant loss of competition or the loss by

another rail carrier of the ability to provide essential services.

I'ssential services are those for which there 1s no adequate

transportation alternative.

A condition must be operationally feasible, and produce net

public benefits. We are disinclined to impose conditions that
would broadly restructure the competitive balance among railroads

I‘\
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with unpredictable effects. See. e.g.. SF/SP, 2 1.C.C.2d at 827. 3
1.C.C.2d at 928: and UP/MKT. 4 1.C.C.2d at 437. A condition
must address an eftfect of the transaction, and will generally not be
imposed "to ameliorate longstanding problems which were not cre-
ated by the merger." Finally. a condition should aiso be tailored to
remedy adverse etfects of a transaction. and shou'd not be designed
simply to put its proponent in a better position than it occupied
betore the consolidation,

CSX'NS'CR Dec. No. 89, at 78 (footnotes omitted). Further in this oversight proceeding, the

Board has retained jurisdiction both to impose additional conditions, and to re-examine
conditions already imposed to make sure they are being satisfied. In the case of RBMN the relief
it 1s requesting is justified on both grounds.

RBMN has demonstrated that it has been harmed by the transaction, and how
NS’s actions and the changes from the transaction have taken away the benefits that it was to
receive when it purchased the Lehigh Line. The only way to restore the balance to the
transaction is to give RBMN access to CP. For the Fehigh Line traffic this requires removal of
the additonal consideration provistons.  For Reading Cluster traftic. the trackage rights
restrictions must be removed.”

Without this rehief the scope of the restrictions is greatly expanded. Because on
many routes NS has shorter hauls (and accordingly lower revenues and net contribution),
application of the current restrictions means that the restrictions are no longer acting to preserve
traffic from equally efficient routes. Rather, they are now acting as penalties to preserve traffic

for NS even when the NS route is clearly much less efficient.

" RBMN believes that Reading Cluster traffic, even if it moves over the Lehigh

Line is not subject to the additional consideration. The additional consideration amounts do not
reflect the Reading Cluster traffic or Conrail’s contributions from the tratfic. To hold otherwise
would further expand the scope of the restriction beyond what was intended.




Lifting the restrictions will not burden NS. RBMN already has a direct
connection with CP, and no NS facilities are needed. Nor will the unrestri“ted use of 500 to 750
feet of little used track unduly burden NS.”

Further, lifting the restrictions on RBMN in no way restricts or prevents NS from
putting together a competitive package of rates and service to compete for the traffic. There is
certainly much traffic that RBMN would like to handle with NS. Michel V.S. at 23. Lifting the
restrictions only means that when NS cannot put together such a package, RBMN will be free to

put together the more efficient route for the customer.

Conclusion
For the foregoing reasons, RBMN requests that the Board enter the relief
described herein.
Respectfully submitted.
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ERIC M. HOCKY

WILLIAM P. QUINN

GOLLATZ, GRIFFIN & EWING, P.C.
213 West Miner Street

P.O. Box 796

West Chester, PA 19381-0796
(610)692-9116

Dated: July 13, 2000 Attorneys for Reading Blue Mountain &
Northern Railroad Company

9

The Board granted similar relief to Lavonia. Avon & Lakeville Railroad in this
proceeding. CSY/NS'CR Dec. No. 89, at 103.
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CERTIFICATE OF SERVICE

I hereby certify that on this date a copy of the foregoing Comments of Reading

Blue Mountain & Northern Railroad Company was served by firsi class mail on the following
persons specified in Decision No. 1:

Dennis G. Lyons, Esq.

Arnold & Porter

555 12th Street. N.W.

Washington, DC 20004-1202

Richard A. Allen, Esq.

Zuckert, Scoutt & Rasenberger, LLP

888 17" Street, N.W.

Washington, DC 20006-3939

and on each other party of record in Sub-No. 91.

/

P e
Dated: July 13. 2000 L NPT
ERIC M. HOCKY




RBMN-2

VERIFIED STATEMENT
GOF
WAYNE A. MICHEL

INTRODUCTION

My name is Wayne Michel. | am testifying on behalf of the Reading. Blue Mountain &

Northern Railroad Company.

Over my twenty-two year career in the railroad industry, | have served as a senior policy
attorney on rail finance matters at the Interstate Commerce Commission and as a senior
marketing official at Conrail. In this later capacity I was responsible for designing and
implementing the line sale and shortiine programs under which the RBMN purchased the

L.ehigh Line.

Since the June 1. 1999 "Split Date." | have been a self-employed consultant to the

railroad industry specializing on shortline issues. Most recently. | have acted as the
RBMN’s point person on strategic and commercial issues imvolving NS and CP.' In May.
I became Executive Vice President of RBMN, although I continue to act as a consultant

working with other shortlines and in other industries.

SUMMARY OF STATEMENT

RBMN participated in the lead docket in this proceeding seeking relief from the

additional consideration provisions in the Lehigh sale agreement and enhanced access to

' For the purposes of this testimony, references to "CP" include DHRC, the subsidiary railroad to which
RBMN directly connects.




other carriers based on anticipated harms. The Board largely denied its requests. The
purpose of this Statement is to provide the Board with the information necessary to now
reach a different decision based on the changes that have occurred since the Split Date

and the NS actions as RBMN's primary connecting Class | carrier.

My background as discussed in detail below demonstrates that | am familiar with the
Board’s merger guidelines and with the interests they were designed to protect. Further,
because of my role at Conrail. I have detailed knowledge of the Conrail line sale and
shortline programs under which RBIN acquired the Lehigh Line. and the specifics of the
bargain entered into between Conrail and RBMN.  This Statement will demonstrate how
this transaction and the subsequent actions taken by NS, including the diversion of
substantial trackage rights fees away from the Lehigh Line and its handling of waiver
requests, have substantially altered the economics of the bargain struck by the parties to

the Lehigh Sale.

Based on these changes, | believe that the STB should exercise its power to ameliorate
the adverse consequences that the NS acquisition of Conrail’s interests has caused
RBMN. its customers and its communities. RBMN is asking the STB to eliminate those
conditions contained in the Lehigh Sale Agreement that prohibit RBMN from having
direct and open access to a second line haul carrier, namely CP. The reliel sought is
limited in scope. will correct the problems identified, and will enhance competition and

the public interest while causing minimal, if any, harm to NS.

PROFESSIONAL BACKRGROUND

After graduating in 1975 from the George Washington University. 1 attended law school

at the National Law Center of the same University. Upon graduation in 1978, | began my

legal career as an attorney-advisor in the former Finance Section of the Office of

Proceedings.




Shortly after joining the ICC, I was assigned as the attorney assisting an Administrative
Law Judge in hearings involving the proposed purchase of the former Rock Island’s
Tucumcari Line by the St. Louis and Southwestern subsidiary of the former Southern
Pacific Railroad. © When the entire Commission decided to rule on the merits of the
application, the ALJ withdrew from the case, and | prepared a draft of the decision that
was eventually adopted by the entire Commission. As a result of that experience | was

asked to work on drafting the ICC’s Rail Merger Policy Statement and to testify in

support of it at public hearings before the Commission.’

With the passage of the Staggers Rail Act of 1980, I was assigned to draft or oversee the
drafting of many of the regulations governing rail finance matters including
abandonments and line sales. Over the next few years | was assigned increasingly senior
management roles and ended my career as the Senior Policy Attorney in the then-Rail

Section.

When the Reagan Administration decided to sell Conrail, then owned by the Federal
Government, to NS, I was put in charge of an inter-disciplinary group of Commission
staff people assigned to the House Subcommittee reviewing the sale proposal. Our team
prepared two reports which found that the proposed sale would be anti-competitive. The

sale was not made to NS, and Conrail was ultimately privatized.

Subs :quent to completing my work I was offered a non-legal position by Conrail to
manage its abandonment and line sale program under the provisions of the Northeast Rail
Service Act of 1981 (NERSA). Under NERSA Conrail was given broad authority to
rationalize its system through abandonments and sales of low density lines. I accepted the

position and began my service with Conrail in December of 1985,

2 St. Louis Southwestern Railway Company - Purchase (Portion) = William M. Gibbons, Trustee of the
Property of Chicago, Rock Island and Pacific Railroad Company, Debtor, 363 1CC323 (1980).

* Railroad Consolidation Procedures Expedited Processing, 1CC Ex Parte No. 282 (Sub-no. 3a), 3636 1CC
767 (1980).




Over the next decade [ received various promotions resulting in added responsibilities.

While retaining responsibility for the rationalization program. | was given responsibility

for real estate development and major real estate sales and purchases. | was then assigned

the responsibility of developing the rail industry’s first business group dedicated to the
movement of solid waste materials by rail. In 1992 1 was asked to take over the
Industrial and Market Dev .opment program which was responsible for locating facilities

on Conrail.

In April of 1995, 1 was given a ne'w assignment. | was asked to reinvent the way Conrail
did business with its shortline partners. | was asked to find legal, commercial and
operational means by which shortlines would act more like tfranchise partners. This effort
received a high corporate priority because Conrail was also about to embark on a major
new rationalization program that would involve selling branch lines that served
significant markets. After months of internal and external discussions, we developed an
entirely new way tor Conrail to work with shortlines. (This program is discussed in detail
below.) RBMN's purchase of the Lehigh Line in August. 1996, was part of the new

program.

Shortly thereafter, beginning in the Fall of 1996 with the announcement of the proposed
"Strategic Merger of Equals” between CSXT and Conrail. the shorthine program was put
into hiatus. Ultimately Conrail was partittoned, and I was released from Conrail on Split
Date. Shortly thereafier | began to offer my services as a consultant to shortlines. RBMN
hired me on a limited basis later that month. Over the next few months | took on
additional responsibilities for RBMN and ultimately became its point person on all
strategic and cornmercial matters involving Class | railroads. 1 became Execntive Vice

President of RBMN in May of this year.




DEVELOPMENT OF THE NEW CONRAIL LINE SALE AND SHORTLINE
PROGRAM

In order to understand the issues involved in this pleading. the STB needs to be aware of
the forces at work in 1995 when Conrail began its new line sale and shortline programs.
Iraditionally at Class | railroads, shortlines are accepted for the traffic they onginate or
terminate, but they are not brought into the fold as strategic partners. This was true at

Conrail.

However in 1995 Conrail was at a crossroads and the status quo was no longer an option.
Internal analysis had shown us that Conrail had inadequate capital resources to maintain
our secondary mainline and branch hine systems. Our limited capital dollars were required
to maintain our so-called "Big X" track structure as well as to invest in equipment and
facilities especially in the important Intermodal and Automotive sectors. Thus, Conrail

knew it needed to embark on a new round of hine sales.

Having already sold many marginal properties and low density lines under prior
rationalization programs, Conrail now faced the decision whether to sell viable, major
terminating markets critical to the success of our general merchandise strategy. These
clusters were profitable, and they oftered connection to other competing Class | railroads.
T'hus these sales could result in substantial trathic diversion. ! management
assigned me the task of developing 1+ method of selling the lines while retaming the

revenue from the local trattic the lines generated.

At the same time Conrail became increasingly aware of the value of shortlines. We had
concluded a customer survey that indicated that customers on lines sold by Conrail were

far more satisfied with the shortline service than with the prior Conrail service.

Shortlines were perceived as responsive, customer-oriented, entrepreneurs. We had also

studied our general merchandise traftic trends. We discovered that while Conrail




originating and terminating traffic was flat. shortline traffic was growing by close to ten

per cent annually.

Conrail concluded that we needed to get more properties in the hands of shortlines. but
we needed those shortlines to look more like Conrail franchises. Shortlines had to be easy
to do business with for both Conrail and our customers yet they also needed to have the

operational freedom to oftfer customer-focused service.

After months of external and internal discussions, and assisted by a cross-functional team.
anew program was developed to address the needs to sell lines as well as grow traffic. A
brand new line sale agreement was written that incorporated the commercial relationship
into the document. For the first time line sales were seen as the beginning of a
"partnership,” not the mere conveyance of rail property. This necessitated a new shortline

program, which had the following ¢lements:

-Account Executives. We created three regional positions, located at headquarters,
whose responsibility was to be the liaison between shortlines and Conrail. These spots
were filled with experienced. high-ranking veterans of Conrail's marketing groups who

were empowered to assist shortlines in dealing with all Conrail departments:

-"Feeder-line” marketing relationship. To simplify and speed up the interline rate-
making process, shortlines agreed to receive a fixed revenue factor for an extended period
of time and the number of factors was limited to basically three (high, medium and low).
In this manner Conrail could quickly quote through prices to customers without seeking

the shortline concurrence. In addition, Conrail marketing people would know., as would

customers, that prices would remain stable. This helped encourage industrial development

on shortline sites. which was beneficial to Conrail since it opened more properties,
allowed tailor-made service and avoided serving customers directly from high-density

main lines:




-CONRAIL EXPRESS program A marketing initiative whereby, clite shortlines
would be invited to share the Conrail brand name in exchange for a series of benefits
including the ability to get discounts from Conrail for materials and usage of Conrail

power:

-Major Market Line Sales. Viable rail markets would be sold at a discount to

favored shortlines in the region in a non-bid process with restrictions on diversion and

requirements to operate as a Feeder line and EXPRESS partner: and

-Communication Program. In addition to the use of account executives, we began
a quarterly multi-page newsletter to shortlines. annual meetings with the shortlines with
attendance by Conrail senior officials, and regular meetings with the shortlines at the

Operating Division level hosted by the General Manager.

I'hese programs were rolled out between October of 1995 and April of 1996 and they had

support at the highest level of the company.

I have provided detail about this program because it explains how and why Conrail came
to sell the Lehigh Line to RBMN. Morcover, when NS business practices are contrasted
with Conrail’s. the Board will better understand how approval of this merger without the
conditions sought by RBMN cradicated the bargain between RBMN and Conranl that was

the crux of the sale.

THE LEHIGH SALE

From the moment 1 was given the shortline and line sale respoiisibilities it became clear
to me that RBMN had to be a part of the program. RBMN had purchascd the Reading
Cluster from Conrail in 1990. RBMN had done a tremendous job growing business for

Conrail’s benefit, and it had an excellent reputation for service. RBMN's success in




getting state assistance for rail projects was well known at Conrail since we also dealt
with the Commonwealth of Pennsylvania. In addition, it was known that RBMNs
president and owner Andy Muller was financially secure, entrepreneurial in nature, and

ready. willing and able to pursue line sales quickly. I was determined to have RBMN

become a charter member of the EXPRESS program and identified it as the purchaser of

choice for the Lehigh Line.

A quick glance at a map reveals that the Lehigh Line was a north-south corridor in
castern Pennsylvania that connected the Conrail’s Southern Tier route with Allentown.
and from ther= the New York and Philadelphia metropolitan areas. Conrail decided to
divide the Lehigh Line into three segments. The northern segment ran from the Southern
lier south to a huge manufacturing facility at Mehoopany, PA* The southern segment
ran from Allentown north to Lehighton and included the important Hazleton cluster. The
middle segment consisted of approximately 90 route miles of track in relatively poor
condition with relatively hittle local business. In 1995 less than 3200 cars originated or

terminated on this segment - an extremely low density of less than 35 cars per mile!

In deciding to sell the Eehigh Line, Conrail moved first on the Lehigh Middle segment,
Conrail needed to sell the hine because of its poor physical condition, which was causing
it serrous problems. CP had trackage rights over the line and was complaining about its
physical condition and suggesting that Conrail was violating its obligations under CP’s
operating rights agreement by failing to maintain the line. Similarly, a customer® was
complaining that Conrail failed 1o maintain part of the line as a clearance route for high
and wide shipments despite obligations to do so when Conrail accepted state funds for its
intermodal clearance project. In addition, the line served the Scranton area where two

shortlines relied on Conrail for deliveries.

“The facility is owned by Customer No. 1 identified in the highly confidential Appendix A to this
statement. The identities of all customers referred to throughout this statement will similarly be identified
only in Appendix A

*Appendix A, Customer No. 2.




For all of these reasons Conrail decided to sell the middle portion of the line first.
Because of its location near RBMN's existing lines, RBMN’s track record of growing
business, RBMN’s proven ability to obtain state aid for repairs. and RBMN's ability to

close quickly. Conrail choose RBMN as the buyer.

When Conrail decided to sell the line to RBMN, I was instructed to find a means to avoid
both diversion of local traffic and diversion of revenues. Diversion of traffic was possible
because at Scranton a direct connection with CP existed. In fact. that is where CP enters
the line to use the trackage rights. Diversion of revenue was possible because a standard
shortline allowance (approximately 18% of Conrail’s line-haul revenue) would seem
inadequate given the length of hauls, low traffic density. and track condition.
Nonetheless. Conrail management wanted the line sold without diversion and without
paying higher allowances to RBMN. Due to these restrictions, Conrail s internal analysis

determined that a sale price of $0 was justified.

However, Conrail was able to sell the Lehigh Line to RBMN for a substantial sum of
cash and other valuable consideration! RBMN agreed to that deal because of a few
critical understandings between the parties. First, RBMN expected to enjoy the trackage
rights revenue from CP’s operations over the line. Both parties were aware that the
biggest contributor to the bottom line would be the CP trackage rights revenue. Based on
actual usage, it was estimated that these rights would bring in excess of $800.000
annually. Given the lack of incremental costs associated with this business, mest of the
money went to the bottom line. Second. RBMN was told that Conrail would soon sell it
the more lucrative northern and southern segments of the Lehigh Line.® Third. RBMN

was told that Conrail was committed to its financial success and that Conrail would

therefore adjust the allowances upward and waive diversion restrictions as needed.

¢ At the time of the announcement of the CR-CSX Merger, | had received approval from the Senior Vice
President of the CORE Service Group to proceed with sale of the Lehigh North and Lehigh South segments
to RBMN. Under the Conrail sale process, the relevant service group made the decision on what secondary
main lines to sell or retain. Such approval was tantamount to receiving corporate approval to sell the lines




Fourth, RBMN was able to obtain trackage rights over an intermediate carrier to connect

its existing Reading Cluster with the new line.” The connection allowed for the sharing

of equipment between the lines, and with Conrail’s permission passenger excursions.
Conrail also indicated that it would permit RBMN to use the incidental trackage rights for

revenue moves with the consent of the relevant service groups.

In the lead docket. Applicants noted that the sale constituted a negotiated bargain between
Conrail and RBMN.* RBMN does not disagree. However. the critical question in this
proceeding is, what was the nature of the bargain” From Conrail's™ perspective the
bargain was that it transferred a line in need of substantial capital dollars. and it received
a substantial sum of cash and other valuable consideration, assurances that local traftic
would continue to flow to Conrail after the sale. and the stability of reasonable shortline
allowances for a long period of time. RBMN, on the other hand. was to acquire the line,
receive substantial CP trackage rights revenue. and have the opportunity to purchase the
more valuable northern and southern Lehigh segments for reasonable prices. Conrail also
represented during the negotiations that when circumstances dictated it would increase
allowance levels and waive the diversion restrictions. (The waiver process is discussed at
length below.) And. of course, RBMN would be entitled to the very real financial benetits

that accrued by being an EXPRESS partner.”

Since the merger was consummated, NS has indicated no interest in sefling the remainder

of the Lehigh Line. NS has repudiated the EXPRESS program and attords none of the

I'he connection necessitates the use of approximately S00-750 feet of Conrail track. In connection with
the sale, Conrail granted RBMN incidental trackage rights to use the tracks. but limited their use to non-
revenue traffic without their consent.
¥ CSX/NS/CR (lead docket), CSX/NS-176 at 385,

“ Although Conrail EXPRESS was in existence for only a brief period of time, RBMN made great use of
the program. RBMN was able to purchase locomotives, freight cars and maintenance-of-way equipment at
reduced prices without going through a bid process. In addition, Conrail moved non-revenue equipment,
welded rail trains and ballast trains at rates substantially below tariff prices. Conrail staff also trained
RBMN on how to manage its expanded real estate portfolio and arranged to inspect ties purchased from
Koppers in Muncie, PA




benefits f that program. And NS has been extremely difficult to deal with on the

question of waiving the diversion restrictions and opening the trackage rights. Finally, NS

to accomplish its desire of reaching New England, entered into an agreement with CP to
spend millions of NS dollars o improve a line of CP’s between Scranton and Harrisburg
which has resulted in the diversion of a large percentage of the CP trackage rights trattic
off of the Lehigh Line, thus depriving RBMN of its major source of bottom line income

from that line.

These facts lead me to conclude that Conrail’s promises to RBMN with respect to the
I.ehigh Sale have been ignored by NS, and that RBMN has not received the benefit of its
bargain. Applicants expressed concern that the effect of RBMN's request, if granted,
would be to reduce the total consideration for the Lehigh Line sale below the negotiated
price.'" As the architect of this sale I must inform the Board that they had the harm
exactly backwards. Failure to grant the reliect RBMN has requested. in the face of NS's
actions, results in RBMN paying far more for the line than the negotiated price. The only
way to restore the equality of the bargain is for the Board to relieve RBMN of the

restrictions related to the diversion of traftic.

ADDITIONAL CONSIDERATION PROVISIONS

I'o better understand this situation 1 will discuss in detail the genesis of the additional
consideration language and how it works. In the underlying proceeding. Conrail witness
James Hartman described the reasoning behind the additional consideration provision in
the Lehigh Sale Agreement.'' 1 am familiar with his testimony and in fact 1 participated
in drafting the portions dealinz with this provision. The statement is accurate in stating
that the additional consideration provisions were part of the economics of the bargain

between Corrail and RBMN. Howcever, the statement does little to describe how Conrail

1 CSX/NS/CR (lead docket), CSX/NS-176 at 385
" CSX/NS/CR (lead docket), CSX/NS-177 at 189-193.




administered the provisions or how the numbers were developed for the Lehigh Sale. As

the one responsible for the concept. and the person who determined the additional

consideration amounts for the Lehigh Sale. I will explain the background.

As noted above, Conrail faced a dilemma in its line sale program. It needed to sell these
properties, but it was unable to achieve a fair market value price in the marketplace. Fair
market value for Conrail’s purposes would be either the greater of net liquidation value of
the assets (NLV) or the going concern value to Conrail of the market served (GCV). As
we were here dealing with viable markets. Conrail would seek to recover its GCV

through the purchase price, retained earnings or a combination of the two.

To determine GCV, we would ascertain the net present value of the line under continuing
Conrail ownership versus the net present value of the line if sold. Net present value if
retained by Conrail involved comparing the net present value of Conrail’s portion of the
stream of earnings from the traffic less the net present value of the capital needs of the
line. Net present value if sold was easy to determine if Conrail continued to enjoy all of

the oft-line revenue.”

But it tratfic was susceptible to diversion, Conrail not only lost the local revenue portion,
which was paid out in the allowance. but also the long-haul revenue. Thus, for a typical
move, which would generate $2000 gross revenue to Conrail, the local portion might be
$360 (we used 18% of Conrail revenue as a reasonable rule of thumb)., but if diverted

Conrail would lose the entire $2000.

I'hus. we needed to analyze the divertibility of traffic based on assumptions about

alternative interchanges and routes. Conrail used a methodology similar to the merger

'* Conrail’s goal in designing allowances was to make the shortline’s allowance approximately equal to
Conrail’s on-branch cost savings from avoiding crews, power, fuel, taxes, maintenance of way and car hire




analysis that was used while I was at the Commission. [f traffic was local to Conrail it
was assumed 0% divertible. It traffic was local to the other competing carrier it was

assumed 100% divertible. And if traftic was routed via a gateway open to both carriers

we assumed 50% divertible. Thus on a line like the Lehigh Middle, with a large

percentage of tratfic epen to either CP points or neutral gateways, the potential for traffic

diversion was great.

However, in our experience. no buyer would pay the price Conrail would require when a
large portion of the traffic was divertible. We in fact tested this assumption by offering
certain lines without restrictions figuring we would be indifferent it we got the higher
purchase price. Shortlines know they generally do not get the benefit of the diversion to
alternative routing. The local portion of the revenue, the shortline’s allowance. usually
remains basically constant. The difference is the other Class | receives the all-important

long-haul revenue. Thus, shortlines were not interested in paying the higher price.

Fhus, we needed to design a means of selling these lines without traffic diversion.
Immediately, our attorneys raised anti-trust concerns. To withstand legal challenge. we
needed to ensure that customers could still benefit if the other Class I was more efficient
m its routing. The task became to find a means to discourage diversion without penahizing

a more efficient routing.

Conrail was aware that other Class Is had developed various methods for minimizing the
risk of diversion from lines they spun off. The answer Conrail developed was the
“additional consideration" provision. This provision required the shorthne to pay Conrail
a sum of money for each carload of traffic off the line that the shortline interchanged to a
carrier other than Conrail. Basically, we determined that as long as the shortline paid
Conrail an amount equal to Conrail’s lost contribution or profit on the moves in question,
a more efficient routing remained theoretically possible, and the provision would be

legally defensible.




Two examples will help explain the program:
Example . Alternate Route is more efficient.
Conrail Brand X
Mileage 1000 500
Class I Cost $1000 $ 500
Conrail Profit 500 ---
Shortline allowance 300 300
Conrail’s Additional consideration 0 500
Total Cost to Customer 1800 1300

Profit available to Brand X 500

In this example, since Brand X has a much more efficient route as evidenced by reduced
mileage and cost, Conrail can be paid its additional consideration amount and Brand X
can carn the same profit as Conrail with an even higher revenue/cost ratio (2.0 compared
to Conrail’s 1.5). And. if Brand X wanted to accept a 1.5 RUR. it could offer the

customer an even lower price.

However, as Brand X's routing becomes merely as efficient as Conrail’s, the hikelihood

of diversion decreases. This result is appropriate. When we get to the point where the two
Class Is have roughly the same costs, diversion becomes unlikely as shown below.
Lxample 2. Lqual Efticiencies
Conrail Brand X
Mileage 1000 1000
Class I Cost $1000 $1000
Conrail Profit 500
Shortiine allowance 300 300
Conrail’s Additional consideration 0 500
Total Cost to Customer 1800 1800

Profit available to Brand X 0




Under this scenario traffic will not be diverted unless the shortline is willing to take less

money from Brand X than it receives from Conrail. However, the customer is not

adversely atfected because the alternative route is no more efficient.

Having designed a program. which was viewed as legally defensible, we next had to
determine the actual additional consideration payments for the particular line whose sale
was being proposed. Within Conrail that was my responsibility (as was defining the
shortline allowances). Our analysis focused on the traffic on the line being sold that was
susceptible to diversion and determining the average Conrail contribution from that
tratfic. In doing so we generally aggregated similar types of traffic and determined an

overall contribution based on gross revenues less Conrail’s directly variable costs.

On the Lehigh sale. I looked at the Lehigh originating or terminating traffic, which could
potentially move via CP."" In this case. that was most of the traffic since almost none of
the traffic originated or terminated on Conrail. Even Texas Gulf chemical traftic was

potentially divertible to Chicago gateways due to its high profit margins.

In retrospect a number of problems exist in Conrail’s provisions for additional
consideration. First, by making the restriction run with the property in the deed. the
restriction runs in perpetuity. Clearly this is problematic since at some point in time the
Conrail has been fuivy compensated for the reduced sale price. At that point in time, the
continued existence of the restriction becomes excessive, and the result 1s merely to
penalize the shipping public. Interestingly, even the Applicants seemed to acknowledge
the logic of a termination date by noting that the purchase has occurred, "only recently - -
August 1996 - - and Conrail therefore had not had time to realize the benefits that

justified the reduced up-front purchase price.""

3 1t 1s noteworthy that at no time was Reading Cluster traffic analyzed because it was assumed not covered
by this language. Conrail protected against diversion of this traffic by the "non-revenue” restrictions in the
trackage rights agreement.

" CSX/NS/CR (lead docket), CSX/NS-176 at 385




Second, there are no provisions for assessing the changed circumstances involving traftic
routings and thus the profit levels of Conrail. Now that NS is the beneficiary of the
diversion restrictions, it becomes evident that the failure to regularly reevaluate the
profitability of the traffic subject to this restriction is a fatal flaw. One need only consider
the movement of traffic that can move from CP over Harrisburg to RBMN under the
"Fixed Divisions Agreement” (FDA) entered into between NS and CP. As RBMN
understands it. under the FDA. NS is required to haul to various shortlines. on behalf of

CP. non-coal trattic originating or terminating on CP points. or points on shortlines

created by sales of CP lines within ten years of the FDA." As it pertains to RBMN, we

understand (although we are not privy to the agreement) this traffic will be hauled from
Harrisburg to either Reading or Lehighton for interchange with RBMN for around $140

with car hire remaining with CP.

Since all of the CP traffic headed to RBMN first moves past Scranton, where RBMN has
a direct interchange with CP, RBMN and its customers have a clear advantage to bypass
the NS routing. The NS routing requires additional circuity, additional Class | train starts.
an additional interchange. and use of a congested NS main line and yards at Harrisburg
and sometimes Allentown.'” Clearly this routing is contrary to the public interest given

the increased costs, delay and cycle time of equipment.

Nonetheless. NS has torced RBMN and its customers to use this routing. (I discuss
below our experience in requesting NS to grant RBMN waivers to permit direct

interchange with CP.) Should RBMN and CP decide to meet our customers needs and

" The FDA is how NS refers to that part of the NS/CP settlement agreement that provides for the handling
of traffic by NS between CP and certain designated points for an agreed upon division. See Kramer (NS)
letter dated March 25, 1999 (All correspondence beiween the parties referenced herein are included in
highly confidential Appendix B filed with this Statement

"“ It is my understanding that with respect to traffic going to Reading, the use of the FDA a CP road train
from Scranton to Harrisburg, an NS yard switch at Harrisburg, an NS road train between Harrisburg and
Reading. and an NS yard crew at Reading. With respect to traffic going to Lehighton, NS must
additionally hump the cars in Allentown yard, and move the cars in a local train from Allentown to
Lehighton for delivery by RBMN to the customer




interchange at Scranton, NS has indicated that it is due the additional consideration

penalties set forth in the Lehigh Sale Agreement.'”” NS would seek this penalty payment

even though if the traftic moved under the FDA, NS would carn at most $140 gross
revenue, and its profit, if any. would be far less.'® Thus, if RBMN decided to handle a
nepheline move for its customer (Customer No. 3 on Appendix A) located 15 miles south
of Taylor Yard via that interchange with CP, NS would seek payment of the full penalty
for this commodity." Because of the additional consideration penalty, the traffic is now
moving over CP via Scranton down to Harrisburg, through Harrisburg yvard via NS to
Allentown yard, and then on an NS local to Lehighton for delivery by RBMN to the

customer. This move adds circuity for the customer and equipn.ent of almost 300 miles.

Similar inefficiencies result from the applhication of the additional consideration penalties
to traffic that had been single line to Conrail and that are now split between NS and CSX
(so called 1-t0-2 moves). Again, NS would seek the full penalty payment even though on

those split moves it would carn only a fraction of the revenue that Conrail was carning.

I NS's net contributions on traffic that moves under the FDA or that now moves in a
split NS-CSX moves had been factored in when the additional consideration provisions
of the Lehigh Sale Agreement were caleulated, 1 would have either added additional
categories to reflect the lesser profits on those moves, or if aggregated with long haul
business. all the penalty amounts would have been substantially fess. The effect of the
enforcement of the additional consideration penalties as written is to make the clearly
more efficient, competitive routing commercially impaossible. This is the very result the

provisions were designed to avoid.

"7 Kraemer (NS) letter dated March 25, 1999

"1t should be noted that for CP traffic the effect of NS’s interpretation is to require RBMN and its
customers to either use the circuity inherent in the FDA or pay the absurd penalty amount. Although we are
seeking elimination of all diversion restrictions, at a minimum the Board should rule that for CP traffic
handled via Scranton, NS is only entitled to the profit portion of the $140 Fixed Division.

1 The Schedule of Additional Consideration, Appendix R to the Lehigh Sale Agreement is attached as
highly confidential Exhibit C. The applicable category for this traffic is "All other C2."




TRACKAGE RIGHTS RESTRICTION

I'he Lehigh Sale also presented a relatively unique situation whereby the buyer, through
the use of third party trackage rights, was able to come close to connecting its new
property with its existing route structure. Obviously, Cunrail was aware of the proximity
between the Reading and Lehigh Lines. In fact that proximity was one of the reasons we
chose RBMN as the buyer. We knew there would be economies of scale by having a

regional shortline.

Conrail also knew that the Reading Cluster traffic was basically captive to Conrail. And
Conrail certainly wanted to protect the profitable anthracite business. Accordingly
Conrail granted RBMN restricted trackage rights to connect the two properties. To
enhance RBMN's efficiency. Conrail permitted RBMN to move non-revenue equipment
such as locomotives and maintenance-of-way equipment between the lines. But to protect

Conrail's Reading Cluster business, Conrail did not permit revenue moves.

Nonetheless, during the negotiations it became clear that there was some existing
Reading cluster business and/or potential new business that could move more efficiently
it handled directly with CP over Scranton. Given the overall intent of the Conrail
shortline program Conrail specifically determined that eacli service group would be

allowed to waive the restriction on revenue traffic if circumstances dictated

THE WAIVER PROCESS

I'he question of waiving diversion restrictions, whether from the additional consideration

language or from physical barriers, came up in line sale negotiations where diversion was

a possibility. On the one hand, shortlines wanted to purchase these properties and wanted

reasonable purchase prices. On the other hand. shortlines wanted assurances that Conrail

would not prevent them from connecting with another Class | railroad it Conrail could




not reasonably handle the business. So, even as Conrail was closing line sale deals.

Conrail knew there was a potential contlict between the intention to create a strong

shortline network and its desire to prevent traffic diversion.

As the Conrail representative dealing with shortlines, in the course of negotiations, | gave
these prospective buyers the assurances they needed. | was able to explain that Conrail
was making shortlines a critical part of its merchandise strategy and that actions that
strengthened our shortline partners would be seen as good for Conrail. Obviously the
more profitable our shortline connections were the more likely they were to invest in
track maintenance, equipment, facilities, staff and systems. A strong shortline connection

was Conrail’s best chance of growing market share.

Moreover, it was well known that Conrail could not atford for one of its CONRAIL
EXPRESS partners to fail. Under the EXPRESS program. Conrail required the Conrail
name to be prominent on the locomotives, and customers and communities were made to
believe that Conrail was committed to their service through the use of its shortline
connection. Thus, when an EXPRESS partner purchased a line with the non-diversion
language, I made it very clear that we would work with it to ensure its long-term financial
success. RBMN was such an EXPRESS partner.

l'o handie this situation we made it clear to our shorth = pactaers that we would grant
"watvers" of restrictions on a case by case basis. We told buyers that we needed to review
cach fact situation but that if there were clearly a more efficient routing available we
would grant a waiver so as to not harm the shortline and not alienate the customers
Conrail knew that paper barriers were unpopular, and we knew customers were
increasingly upset about being captive to an ever-decreasing number of Class | railroads.
Since it was not in Conrail’s best interest, or that of the rail industry as a whole. to give
ammunition to the forces favoring re-regulation, we made it clear we would grant specific

waivers. Thus. Conrail informed buyers they could seek waivers, and we even specified




in the sale agreements that we would meet at least once a year with the buyer to discuss

how the sale was working including the diversion restrictions.

NS may ask why then were no waivers granted to RBMN. The answer is simple. No

waivers were granted because none were requested during the very brief period in which

Conrail was free to act independently. As the Board is aware. the Lehigh Sale closed in
mid-August, 1996. Soon thereafter. Conrail and CSX announced the "Strategic Merger of
Equals." Once that announcement occurred. Conrail essentially shut down its waiver
program as well as most other programs such as line sales and EXPRESS conversions.
However, I can inform the Board that Conrail did grant a waiver to another EXPRESS
partner that acquired a Midwestern property about the same time as the Lehigh sale. This
waiver covered substantial tonnage for a multi-vear contract. Fundamentally, it allowed
the customer to have a two carrier move, as it did before the line sale. rather than forcing

a three carrier move complete with an additional Class I interchange.

[.et me briefly explain the waiver process at Conrail. As with all other matters involving
shortlines, the initial point of contact was the Account Executive. This person would take
the request and working with the shortline gather the facts. Basically Conrail wanted to
know volume, commodity. O-D pair, and alternative routing. If the request seemed
reasonable to the shortline group, and the alternative routing was clearly more efficient
than the Conrail alternative, the Account Executive would take the request to the relevant
business group. Given the high-level support the shortline program had within Conrail.
the business groups knew they had a real burden to show why the waiver should not be
granted. Morcover, they knew [ would take the case directly to the Senior Vice President

of the CORE Service Group if | was not satisfied with the answer.

et me now contrast the NS example. Basically, the NS position has been to grant
waivers only for brief periods of time when NS acknowledged it has service problems.

RBMN and its customers have discovered that there is no established NS process for




making the waiver decision. and there is no likelihood that waivers will be granted for

any significant period of time. NS’s attitude towards shortlines and waivers is made clear
in a letter to me from its shortline marketing group. "Our Shortline Marketing Group has
been advised by upper Marketing Management that wavers [sic] are not to be extended
beyond current authorizations."” 1 was told that tivis meant there would be no new
waivers and no extensions of existing waivers. This letter and the attitude it represents is
a direct violation of the bargains underlying the Conrail sale program, and the L.chigh

[.ine Sale in particular.

It appears that NS is unable to acknowledge two post-Conrail realities. First. its route
structure does NO'T benefit as many shortlines (including RBMN) and customers in the
Conrail territory as it had advertised. Second, given the existence of the Fixed Divisions

Agreement with CP, NS should no longer be handling certain traffic.

hroughout the merger process NS claimed that its single-line routing would be a major
merger benefit. However, | regret to report that claim is not valid with RBMN. In fact.
almost no RBMN traffic originates or terminates on former NS lines. Actually, the
division of the Conrail route structure between NS and CSX harmed RBMN because
RBMN had many moves which Conrail handled with CSX. A fact often overlooked
during the merger proceeding was that Conrail in many ways served its market like a
large switch carrier. Since much of Conrail’s traffic base was not local to Conrail, Conrail
was free to be a neutral connection with the various carriers in the west. and with CSX
and NS to the south. Since almost all of RBMN's traffic cith r moves over western
gateways or southern gateways to/from CSX points, Conrail was the perfect partner.
Now, however, RBMN must deal with NS interchanging traffic to southern points with
CSX. Post-merger, NS and CSX have had serious problems getting together to agree on

junction points for this traffic.

* Gibson (NS) letter of February 22, 2000.




Further, on traffic to New England and Canada where Conrail provided single line service
to the originating or terminating carrier, NS must either hand the traffic off to CSX (a 1-
to-2 move) or handle the traffic on a more circuitous route. For example. on traffic
originating on CP points, NS has stubbornly demanded the circuitous routing through

Harrisburg (explained above) even though NS earns almost no money on this business.

Undoubtedly. NS will respond arguing that it has granted waivers to RBMN. et us

review the facts.

One alleged waiver grant allowed RBMN to handle traffic to a manufacturing customer at
Mchoopany.”' The tratfic in question originates on CP at Thunder Bay, Ontario. This
tacility is north of the RBMN property line and is exclusively served by NS, In this
instance, NS has been unable to meet its customer’s needs using a direct CP-NS routing.
NS asked RBMN to move these cars as a bridge carrier between CP at Taylor Yard and
NS at Mchoopany. NS would then take the trattic and place the cars at the facility. NS
oftfered this traffic to RBMN as a "waiver." Because NS was not willing to give us a
volume commitment and a reasonable term, and because we taced significant operating
costs in providing crews and power for this unusual move, RBMN originally declined the
waiver. Ultimately NS agreed to contract with RBMN to provide this service giving us
60 -day contracts, with volume commitments and an increase in payment originally
offered. RBMN's willingness to assist NS in its time of need. and to ensure service to an
important NS rail customer, has been cited to us by NS as an example of a waiver for

which we were to be gratetul.

Another "waiver" which NS will likely cite is the fly ash business originating on the New

England Central in Connecticut.” During the merger hearings. Andy Muller testified

' Appendix A, Customer No. |
> Appendix A, Customer No. 4




about his concern that this critical traffic could not be handled jointly by NS and CSX

and might be lost.”” Events have proven that Muller was right.

Before the merger this business was handled via a routing of NEC-CR-Reading-RBMN
that consistently provided the customer with the cycle times it required. Post-merger the
customer was faced with the logistical nightmare of CSX and NS trying to cobble
together a relatively short-haul low revenue route.”* When CSX made it clear it could not
make this routing work, NS agreed to a series of short-term waivers so that traffic could
be routed via CP into Scranton. NS apparently made this decision due to congestion on its

own system, and CSX’s problems with the traffic.

Fhroughout this process RBMN communicated two thoughts to NS, First, our paramount
concern was preserving the 1400 plus annual carloads we received from the customer.
Since the customer was concerned about cycle time, RBMN wanted assurances that any
move NS put together would meet the customer’s needs. Second. RBMN preferred a
direct NS interchange at Reading rather than the additional mileage and difticult terrain
involved in handling the business over Scranton. At no time was RBMN trying to remove
NS from the route. In fact, on more than one occasion we made it very clear to NS that if

NS could get the business to us at Reading in a timely fashion, we would be delighted.
g U .

Although the CP routing was clearly meeting the customer’s needs. and despite the fact
that RBMN had communicated to NS a need to adopt a long-term operating plan to
handle this business at Scranton. NS was unwilling to commit to this routing and refused
to extend the short -term waiver into a long-term one. Instead NS spent months trying to
find alternative + .ys to handle this business to the consternation of the customer which

wanted continuity, and RBMN which needed to make long-term operating decisions and

B CSX/NS/CR (lead docket), RBMN-5, Muller V.S, at 8-9.

"' Even before Split Date, by letter dated May 17, 1999, the customer advised NS about its concerns with

post-merger transit times




investments. Finally, in April of this year. NS acknowledged that it could not meet the
customer’s needs with a CSX-NS routing. NS agreed to grant RBMN a waiver for the
duration of the contract which expires June 1. 2001. Again this waiver was due to the
inability of NS and its merger partner CSX to perform a service equal to that performed

by Conrail prior to the merger.

1 do need to acknowledge a situation whereby NS did grant a waiver at RBMN's

request.” In an effort to expand our business, RBMN invested with a customer in a grain

unloading facility in West Cressona near Reading.” The customer developed corn and

milo business originating on CP or shortlines west of Chicago connected to CP. From the
fall of 1999 through March of 2000, NS granted us a waiver so we could handle the
business directly with CP at Scranton, and over the Packerton trackage rights to the
customer. During this period NS was suffering service failures and its lines were

congested.”’

However, our waiver to handle this business expired at the end of March. From March 9"
to May 31", NS did not answer at least cleven separate written requests from RBMN and
the customer to extend the waiver. NS apparently was trying to force the customer to rely
upon the FDA entered into between NS and CP. However, the customer was reluctant to
use this route for CP-originating traffic for good reason. NS was forcing the customer to
move cars cast from Chicago on CP into Scranton. Once at Scranton, instead of handing
the cars directly to RBMN, CP would be required to move the cars west via the Sunbury
connection to Harrisburg. There CP is required to interchange cars with NS at a busy
serving yard. Then NS will bring the cars back east to Reading to interchange with

RBMN. The result of this exercise is to add 85 miles. an additional interchange between

**In addition, in December 1997, NS granted a waiver requested by a shipper (Appendix A, Customer No
5). That waiver expires at the end of this year.

““Appendix A, Customer 6.

"7 During the fall of 1999, NS requested that we help it by moving NS traffic from our Reading interchange
point to our Lehigh Line so that NS could avoid its congested Allentown facility. Ot course, we were happy
1o be of service to NS as its service failures were hurting the railroad industry




two Class Is. and an additional cost of $140 to add NS to the route. Clearly NS cannot be
making much profit on this business. So. | am left to conclude that NS is merely trying to
control the RBMIN’s access to CP. or force the traffic off of RBMN. Unfortunately. the
result of this behavior was that the customer decided to route the traftic via CP to another
shortline in Bethlehem where the cars would then be unloaded and trucked back into

RBMN territory. i.c.. the traffic would be lost to RBMN with no gain to NS.

After ple’ ding for ten weeks for an extension of this waiver (to handle a relatively low
volume of 25-75 cars a month!), NS finally gave RBMN an answer on May 31" - the
answer was no.”* NS claimed that such a waiver would allow our customer to compete
with other transload sites. RBMN determined that it needed to meet its customer’s needs
so we took a substantial rate reduction and told the customer to use the circuitous NS
route. Nevertheless, the customer has determined that such a routing is inefticient and

uses it only reluctantly.

NS has taken a negative position on waiver requests despite being told by me on many

)

occasions that its position was contrary to the intent of the parties to the line sale.”

NS also has taken this position on waiver requests despite the fact that it claims to be a
strong proponent of the Railroad Industry Agreement (RIA). The RIA was supposed to
permit elimination of paper barriers when there was no harm to the Class | and a benetit
existed tor the shortline. The reality is that the NS has done little to implement this aspect
of the RIA. Y Having been the Conrail representative on the Class | negotiating team, |

can confirm that NS was the leading proponent of the RIA. However, NS also had stated

* Franklin (NS) e-mail dated May 31, 2000

¥ Before Split Date NS arranged for me to brief its shortline group concerning the Conrail line sale and
shortline programs. Even after | began working for RBMN, NS asked me to explain aspects of the
program. | have offered this guidance honestly and consistently over the last three years

Y A review of NS’ filing in the oversight hearing shows that NS trumpets its implementation of the
portions of the RIA dealing with equipment and interchange service agreements. About the NS program to
respond to requests to eliminate paper barriers it says, "We waived (on a temporary basis) some so-called
"paper barriers” when they might otherwise have lost some business.” First General Oversight Report (NS-
l)at 16




in the fail of 1999 that it would work diligently to put processes in place to make the
paper barrier portion of the RIA effective. When I asked an NS representative at the
American Short Line and Regional Railroad Association regional meeting in May what
processes were in place at NS, the NS representative had to admit there were none. At
this time there are still no guidelines as to how to submit a request. what information is
needed, how long will a review take and what are the guidelines for accepting or rejecting

the request. In short, the RIA is a toothless tiger as to paper barriers.

I'o summarize. RBMN has no mechanisms in place to get around the paper barriers
established in the Lehigh Sale. NS will act when it wants and decide based on its own
internal criteria whether to grant relief. The record suggests that waivers will be given

reluctantly and only when NS cannot physically handle the business.

OTHER NS ACTIONS HARMING RBMN

I'he absence of mechanisms to get around the paper barriers would not be so important it
NS had proven to be a good partner since its takeover of Conrail. Although one can argue
that shortlines always benefit from multiple Class I access. the reality of the RBMN

experience is what dictates the need tor rehiet today.

Facing no competition NS has proceeded to take numerous actions that have harmed
RBMN and its customers. As already noted. NS immediately made arrangements to work
with CP to spend $12 million to improve a CP line that would divert a large percentage
of CP’s trackage nights trattic oftf of the Lehigh Line. In the merger proceeding, RBIMN

' This

predicted it would lose close to $40.000/month in trackage rights revenue.”

estimate has proven to be accurate. Given that there are few additional direct costs to

W CSX/NS/CR (lead docket), RBMN-5, Muller V.S. at 9-10.




handling this traffic (RBMN has already spent $6 million in state and RBMN funds to fix

up the line), this revenue loss has gone almost entirely to the bottom line. ™

Although the STB has held that reduced revenue generally is not a competitive harm that
justifies the imposition of conditions. such a statement ignores shortline economics and
realities. Revenue loss to a shortline. especially bottom line revenue. is critical. Wit. out

that revenue a shortline is taced with deferring maintenance. ignoring system upgrades

(for example those necossary to handle the next generation of bigger and heavier cars),

avoiding industrial development opportunities and ultimately raising prices on remain. g
movements. As prices are raised on existing customers. those customers either begin to
look for alternatives such as truck. transload or other suppliers or they abandon their
facilities. As volume further declines, the unit costs increase forcing another round of rate

Increases.

Clearly. no shortline can atford to lose much revenue 1f it is to remain in ousiness. Given
that the Board has recognized the value of shortlines in providiig service to branch line
customers and communities, " it is unfortunate that the Board did not seek to address the

revenue loss to shortlines such as RBMN

NS may argue that this diversion could have happened even without the merger. However, this clearly
was unlikely. The stormy relationship between Conrail and CP was the subject of numerous proceedings
betore the Board and the likehhood of cooperative actions between the two were remote. Further, Conrail
would never have aided CP in rehabiiitating an additional line to New England since the Conrail route
structure already provide several alternative ways of getting there

“In November of 1999 NS attempted to raise grain rates to a customer (Appendix A, Custom: ~No. 7) at
Cressona, PA. When Andy Muller called to express his concern, the NS marketing representac.ve told him
that because NS handled 106,000 carloads of grain annually, it could not be concerned about losing 400
carloads due to rate increases. Obviously, the loss of 400 carloads is sigmificant to a shortline. More
recently, in May of this year, NS attempted to more than double the rates for salt 1o a customer (/,ppendix
A. Customer No_ 8) at Pittston. After RBMN intervened NS agreed to a modest increase. Additionally,
effective Split Date. NS attempted to take substantial rate increases on the anthracite business. Facing
political and customer opposition, NS rolled back most of those increases although traffic terminating on
CSX southern points was still impacted due to the inability of NS and CSX to agree on interchange
locations and reasonable divisions

" CSX/NS'CR Dec. No. 89 at 76




Not only did NS purposely divert needed overhead revenue. it has also tried to take
unilateral rate actions that will drive away existing RBMN business. Because RBMN was

a Conrail feeder-line, we do not show in the route and we are not consulted when NS

decides to take a rate increase. Instead, NS marketing people make a decision and

communicace it directly to the customer. Thankfully, our customers have notified us
when NS substantially raises its rates. At those times, RBMN immediately went to work
to get NS to pull back those increases so the customer would not divert the traffic to other

modes.

Perhaps the most egregious example of how NS has worked to the detriment of RBMN's
customers involves RBMN s critical anthracite business. As | indicated earlier, Conrail
basically decided to exit the anthracite business in 1990 when it sold the Reading Cluster
to Andy Muller. Since that time, RBMN has taken extraordinary steps to not only retain
that business but grow it. RBMN and its principals invested $12.000,000 in track and
$8.000.000 in hopper cars to keep this market viable. In Conraill, RBMN had a great
partner. Conrail appreciated the fact that it was basically receiving 8000 carloads of
profitable business withoud the expense of switching the customers, maintaining the lines

or investing in additional eguipment.

Along comes NS, and even before the STB approves the merger, it notifies us that it will
terminate the practice of supplying free hopper cars to the customers. Conrail had
recognized that anthracite required special handling and that the business was unlike
other coal business. Since RBMN did not pay car hire. its customers did not pay
demurrage. Since customers did not pay demurrage, they did not object if they had 1o

clean out a car or do light repairs.

However, NS decided that it needed to charge car hire because its internal costing
systems require all cars to carn a replacement cost less depreciation value. So, even

before taking control of Conrail, NS notified RBMN that NS was going to lose money on




this business because it would not earn enough to replace the cars with new equipment. ™
Thus. NS dictated that effective January 1. 2000, it would no longer supply cars car-hire

free.

Facing the possible loss of our critical business, RBMN notified NS in August of 1999

that it was willing to buy the anthracite hopper fleet.” RBMN followed this up with a

face-to-face meeting with NS in Roanoke on September 2. 1999, Based on advice from
NS’s Marketing Director for Industrial Coal, we made an ofter for the cars and proceeded
to negotiate a bifateral car-hire agreement with NS. For months we waited for NS to agree
to the sale proposal. Finally. we wrote to the Vice President-Coal Marketing, J. W. Fox,
Jr.. seeking his assistance.”” He responded in November telling us that NS had concluded
it could not sell these cars due to restrictions in the merger agreement. ™ So. in November
we are told we cannot buy the very cars NS told us to buy in September! Given the fact
that NS had d'ctated a January 1, 2000 deadline and given that NS has just concluded it
could not sell us the cars it told us to buy, Fox indicated that he would promptly have his
staft work to sell us bad-ordered cars that were sitting unused. We immediately agreed to
pursue those cars but were once again caught up in internal NS processes. In fact, NS
notified us in December that those cars were not available cither!” With the January 1
deadline almost upon us, NS finally agreed to extend its edict imposing car hire until

March 1 2000.

Finally we grew tired of waiting for NS to honor its promises. We notified NS that in
order to pay for the car hire it was imposing. RBMN would take the rate increase that NS

carlier indicated was consistent with its savings."’ NS quickly responded and the parties

¥ Robinson (NS) letter dated July 1, 1998.

* Hocky (RBMN counsel) letter dated August 9, 1999 (without enclosure).
Y Muller (RBMN) letter dated October 22, 1999,

% Fox (NS) letter dated November 6, 1999,

¥ Padis (NS) letter dated December 15, 1999,

4 Michel (RBMN) letter dated February 10, 2000




reached an agreement that permitted RBMN to be reimbursed for having to pay car hire.
NS also finally moved on the sale of the hoppers. and RBMN has now purchased almost
300 of them to be put into the anthracite service.*' The bottom line is that due to NS
internal costing formulas, RBMN was required to spend close to $3 miilion to purchase

used cars for business which NS will continue to handle in long-haul service.

The Board should understand that RBMN is not crying poverty. Instead we are saying
that if we have a competitive alternative we will not be at the mercy of NS decisions
which we now see will be made unilaterally. and which in some instances are likely to be

harmful to us and our customers.

I want the Board to know that RBMN has not sat back waiting for this opportunity to
plead its case. To the contrary, RBMN has attempted for months to get NS to work with
us to address these concerns. In fact Andy Muller hired me for the express purpose of
working with NS to develop a good working partnership akin to RBMN's relationship
with Conrail. Mr. Muller went so far as to explain this to NS in a letter dated August 19,

1999, In that letter he suggested a meeting in Roanoke or Nortolk between me and the

appropriate NS staff to discuss forming a close working relationship.*” NS never

responded to the letter or the proposal for a meeting.

Given the close working relationship 1 had developed with John Kraemer prior to Split
Date.'' 1 believed 1 would be able to get NS to appreciate the harm it Lad caused RBMN
and its customers by its actions. Although Mr. Kraemer was always polite and

professional, my efforts failed. Even over the last four months | have made many efforts

"' In addition to purciiasing 200 cars from NS, RBMN agreed to purchase 92 CSX cars. With those two
purchases RBMN and its principal have now spent close to $8,000,000 on hopper cars to serve the
anthracite business.

42 Muller (RBMN) letter dated August 19, 1999

Y As noted earlier | spent many days and evenings briefing Kraemer on the CR shortline and line sale
programs.




to get NS to work to resolve these problems.* Unfortunately. NS was not willing to

change 1ts practices. In fact over this time period, NS went ahead and denied waiver
extensions and attempted to raise rates significantly with one customer without notifying
us. Therefore, RBMN was left with no recourse but to file this request for relief with the

Board.

CONCLUSION
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