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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET No. 33388 (Sub-No. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC.
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY
-- CONTROL AND OPERATING LEASES/AGREEMENTS --
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION

(GENERAL OVERSIGHT)

REPLY OF NORFOLK SOUTHERN CORPORATION
AND NORFOLK SOUTHERN RAILWAY COMPANY

Pursuant to Decision No. 5 in Finance Docker No. 33388 (Sub-No. 91) (served February
2,2001) (“Decision No. 57), Norfolk Southern Corporation and Norfolk Southern Railway
Company (collectively, “NS”) hereby reply to the comments submitted by various parties in the
second annual round of the Conrail general oversight proceeding.

NS and CSX filed their second oversight reports on June 1, 2001. Only seven parties
have filed comments responding to those reports: The U.S. Department of Transportation
“DOT™); the State of Maryland; Indianapolis Power & Light Company (“IP&L”); the National

Railroad Passenger Corporation (“Amtrak™); the New York City Economic Development

Corporation (“NYCEDC™); Resources Warehousing & Consolidation Services, Inc. (“RWCSI”);

and the City of Cleveland.




United States Department of Transportation

DOT states that it intends to file a more substantive review on August 6, 2001, after
reviewing the submissions of others. With respect to safety, DOT reports that the Federal
Railroad Administration’s fourth and fir~l report on the implementation of the Safety Integration
Plans “will confirm that the operations of the Applicants have stabilized from a safety
perspective, and that they have successfully completed the safe integration of Conrail.” DOT-3
at 3.

The State of Maryland

The State of Marvland asserts that NS and CSX have not fulfilied all of the undertakings
set forth in letter agreements with each carrier dated September 24, 1997. Maryland does not
specify in which respects it believes NS and CSX have not fulfilled the agreements, but asks the
Board to require them “to explain the progress they are making on the initiatives to which they
agreed in the September 24, 1997 Letter Agreements with the State.”

NS believes it is generally in compliance with its agreement with Maryland. That

agreement covers four areas. First, it recites that NS* Operating Plan would include various

infrastructure investments and service improvements that will benefit the State of Maryland, to
be implemented “as soon as practicable within the three-year planning horizon of the Operating
Plan.” Second, it provides that NS will work with Maryland and the Port of Baltimore to keep
the Port competitive. Third, it provides that “NS will work to increase its business in Maryland
as the best assurance of providing rail employment in the State of Maryland.” Fourth, it provides

that NS “will work with Maryland commuter agencies to accommodate current services and




honor all operating agreements, including those with MTA, that NS will inherit after STB
approval.”

NS has worked with Maryland and the Port of Baltimore to keep the Port competitive.
When the Port was a leading candidate to become the hub port for Maersk/Sealand, NS agreed to
specific marketing and operating conditions designed to make the Port attractive. At the State’s
request, NS even agreed to grant CSX access to a key NS service area in order to improve the
Port’s chances. While the Port was ultimately not successful, NS worked hard to help the State
in its efforts.

The agreement specifically piovides that NS would “enter into discussions with the
Canton Railroad Company (CTN) and other Maryland short line railroads concerning proposals
that would enhance operations, improve customer service, be beneficial to the railroads involved,
and not be inconsistent with NS’ labor agreements or employee relations.” Soon after Split Date,
NS joined with Canton Railroad and several others to reconfigure track and operations in the
Canton area of Baltimore. That effort has resulted in substantial benefits to all involved, some
far in excess of that originally contemplated.

NS has also worked hard to increase its business in Maryland. For example, NS grew its
intermodal business in Maryland by over 14 percent on an annual basis between Split Date and
June 2001, partly as a result of introducing a new Baltimore-Detroit intermodal service and a
new Baltimore-West Coast run-through intermodal service with Burlington Northern Santa Fe
Railroad. This increase and new services represent a significant achievement.

NS has also worked with the State with regard to economic developments and preserving

rail infrastructure. Since Split Date, NS marketing, industrial development and strategic

planning personnel have met regularly with State and Port of Baltimore officials to discuss issues




related to expanded business opportunities in Maryland. When a dilapidated but critical branch
line on the Eastern Shore was threatened with abandonment, NS worked with the State and area
businesses to save the line from abandonment.

Certain infrastructure investments and service improvements discussed in the Operating
Plan that would benefit Maryland have not yet been implemented, namely: 1) improving
clearances on Amtrak’s Northeast Corridor (“NEC™) route to enable NS to provide 202" double
stack intermodal service between Baltimore and Harrisburg, PA: 2) rail infrastructure
improvements in the city of Baltimore (an expanded intermodal facility: :. new RoadRailer
facility; and a new automotive distribution faciiity); and 3) new services to and from those
facilities.

NS has discussed these projects on numerous occasions with Maryland officials and has
explained the problems associated with them. The two principal issues related to accomplishing
these projects aire the much higher than anticipated cost of clearing the NEC double-stack route
and the development of markets that would justify the required investment. Clearing the NEU
route for double-stack cars has proven substantially more difficult and expensive than projected
at the time of the Conrail proceeding. The project is conservatively estimated at ten times the
$8.5 cost million then contemplated in the Conrail control application.

The Operating Plan contemplated the stanaard 202" double stack clearances, but Amtrak
has informed NS that it will require 21'6" clear >aces, largely because of the proximity of
overhead electric wires needed to power passenger trains. Nearly 30 clearance projects would be
required between Baltimore and Perryville, MD alone under the 21'6" standard. Further,

clearance projects often can be most economically accomplished by lowe:ing the track under a

clearance obstacle. This is much more problematic in high-speed passenger territory, such as the




NEC. The basic difficulty is that lowering i:ack to avoid an overhead obstacle creates a "vertical
curve" (or dip) in the track surface. Where top speeds are limited to sixty mph — as is the case on
most NS intermodal routes — the extent of track lowering is limited and is economically feasible.
But on the NEC, where track has to be maintained for top speeds exceeding 125 mph, vertical
curves must be gradual and more precise. Therefore, the cost of undercutting is more expensive
because of the longer distances that track must be undercut and the more exacting engineering
standards that Amtrak requires. An additional problem adds to the difficulty of justifying the
cost of the clearance project: NS has been unable to negotiate through freight train operations on
the NEC other ihan on an ad hoc basis between the hours of 10:00 p.m. and 6:00 a.m.

NS has informed Maryland officials that it will work with the State on this project but
that, given the very large vnanticipated cost, NS is not in a position to shoulder the entire
financial burden. Some Maryland officials have expressed a desire to find sources of public
funds in order to make this happen. However, officials agree with NS that there needs to be
more information and details, especially on what the costs will be. On that point, we have been
working with Maryland to develop a process to better understand the costs and benefits of
securing double stack service on the NEC. Recently, NS joined with Maryland to support efforts
by Senator Mukulski to obtain federal funds to do a comprehensive study to determine the costs
for the project. Moreover, NS, CSX, Amtrak and five mid-Atlantic states, including Maryland,

are participating in a study to develop a short-term rail investment program for the mid-Atlantic

transportation corridor that will eliminate choke points and increase rail-freight capacity. Both

Maryland and NS have identified the height restriction on the NEC as one choke point that needs

to be eliminated.




With regard (0 the expansion of the intermodal, RoadRailer or automotive distribution
facilities in Baltimore, no new business has developed in the area that would Justify the expense.
To date, NS has not been able to develop these markets as it anticipated, and the growth that NS
has developed can be handled at NS’ existing facilities. As noted, NS personnel have been
meeting regularly with State officials to develop this and other business in the State, and we
believe ihe State is fully aware of our efforts in this regard.

Indianapolis Power & Light Company

In Decision No. 89, the Board imposed a condition requiring Applicants te allow IP&L to
choose between service to its Stout plant provided directly by NS or via switching by the Indiana
Rail Road Company (“INRD"), to allow creation of an interchange at MP 6.0 on the Petersburg
Subdivision of Indiana Southern Railroad (“ISRR”) for traffic moving to or from the Stout or
Perry K plants, and to provide conditional rights for either NS or ISRR to serve any build-out to
the Indianapolis Belt Line. Decision No. 89, Ordering Paragraph 23. To implement this
condition, NS and INRD entered into a trackage rights agreement that will permit NS to serve
the Stout plant directly via trackage rights. Also, in response to IP&L’s concerns that MP 6.0
would not be an efficient interchange point, NS, CSX and ISRR agreed to permit NS and ISRR
to interchange at Crawford Yard in Indianapolis. In addition, NS, CSX and INRD have agreed
that NS may, in lieu of serving the Stout plant directly via trackage rights, serve the plant using
switching services on terms that the parties have agreed to.

In this second annual oversigh* proceeding, IP&L continues to seel additional conditions
beyond the condition the Board imposed in Decision No. 89. These are the same additional

conditions it sought unsuccessfully in the first annual oversight proceeding, namely, the right to

receive direct service from ISRR (via trackage rights over CSX and INRD) at both IP&L Stout




and Perry K plants for delivery of southern-Indiana origin coal. The Board denied that request
in Decision No. 3, served November 30, 2000. IP&L appealed that decision to the United States
Court of Appeals for the District of Columbia Circuit, and on July 26, 2001, that court granted
the motions of NS and CSX, supported by the Board, to summarily affirm the Board’s decision
and deny IP&L’s appeal. Indianapolis Power & Light Co. v. STB, D.C. Cir. No. 01-1005 (July
26, 2001).

IP&L now contends that new evidence proves “that NS is incapable of providing
‘efficient and competitive’ service to IPL™ (emphasis in original) pursuant to the condition the
Board imposed in Decision No. 189. IP&L Comments at 1. This new evidence consists of a
proposal NS recently submitted to IP&L to transport coal in joint-line service with ISRR rom
four Indiana mines to the Siout plant. Ex. 1 to IP&L Comments. ii'&L contends that the rates
contained in NS’ proposal are higher than, and therefore not “competitive” with, the rates that
INRD has been charging IP&L for delivering Indiana-origin coal to the Stout plant.

IP&L’s contention is groundless for several reasons. First, when competing parties offer

different rates for providing a service, under IP&L’s arguments only one of those rates could

qualify as being “competitive” — namely, the lowest one. That position is plainly incorrect. One

party’s rate or service does not have to match or beat another party’s in order to be “competitive™
with the latter. The condition the Board imposed in Decision No. 89 was not imposed to
guarantee [P&L that NS would provide IP&L lower rates than INRD. It was imposed to provide
IP&L with a competitive alternative that would serve as a restraint upon the service and rates
provided by CSX and INRD. NS does not know what rates and service terms (if any) CSX and
INRD have offered IP&L, but it believes its proposal should be co.npetitive with any rates for

service comparable to the service NS has proposed to provide. In any event, whatever NS’s




proposal may have been, NS submits that the condition imposed by the Board has served its
intended function of providing a competitive alternative that has served as a restraint on the rates
and service provided by CSX and INRD .

Second, IP&L’s arguments rest on inappropriate comparisons. IP&L appears to be
comparing the proposal NS made, which is for a three-year contract for service from four mines
to the Stout plant commencing January 1, 2002, to the terms under an existing contract that IP&L
negotiated years ago with INRD. Clearly, however. the only relevant comparison would be with

whatever terms INRD might be offering today for service comparable to the service and the

service period proposed by NS.” IP&L, however, has not piovided any such terms to NS or the

Board.
IP&L also cites a letter dated June 11, 2001 from IP&L’s Dennis Dininger to NS Director
Utility Coal North, Douglas Evans, (IP&L Exhibit 2), which stated:
[W]e call your attention to the CSX Tariff rates, published to replace the Conrail
Tariff rates for coal from southern Indiana originated by Indiana Southern. As of
June 1, 1999, they were $3.16 or $3.17 from certain of the mines; NS will have to
at least match those rates for its request to be worthy of further consideration.

IP&L’s comments cite the same tariff rates in contending that the rates NS proposed are not

competitive. IP&L Comments at 4.

Contrary to the suggestion of IP&L, the decisions of the court and the Board in CF
Industries, Inc. v. STB, D.C. Cir. No. 00-1209 (July 27, 2001), affirming CF Industries, Inc.

v. Koch Pipeline Co., STB No. 41685 (served May 9, 2000), cited by IP&L in a letter to the
Board dated July 30, 2001, do not hold that a comparison of particular rate and service
proposals made by carriers at one point in time would be sufficient to determine the level of
competition in a market. In any event, to the extent such proposals would be at all probative
of the issue, it is not the proposal of NS, but rather the proposals of CSX and INRD for the
same service that would indicate whether NS’ presence in the market was serving as an
effective competitive restraint. IP&L has not disclosed any CSX or INRD proposals to NS or
to the Board, however.




IP&L’s comments and Mr. Dininger’s letter, however, both overlook the fact that the
$3.16 and $3.17 rates they insist NS match “to be worthy of further consideration” were tariff
rates in effect two years ago that applied only to movements from two particular mines. This
particular tariff also contains much higher rates to three other mines — rates not mentioned in Mr.
Dininger’s letter. IP&L also does not mention that those rates were subject to quarterly RCAF-U
adjustments and that the adjusted rates would be considerably higher on January 1, 2002, the
date on which the service proposed by NS would commence. IP&L also does not mention that
NS proposed rates for service from four mines, only two of which were the subject of the CSX
tariff.

Furthermore, the additional condition IP&L claims to be needed to remedy the alleged

lack of competition provided by NS is direct service by ISRR to the Stout plant. NS’ proposais

are for joint-line ISRR/NS service, as to which ISRR would provide all but a relatively short part

of the haul. The NS proposals, therefore, are largely driven by the revenue needs of ISRR — the
very carrier that IP&L seeks to have serve the Stout plant directly — that ISRR communicated to
NS.

IP&L also renews its request that ISRR also be permitted to serve IP&L’s Perry K plant.
In Decision No. 89 (at p. 116), the Board correctly determined that Perry K was previously
served only by Conrail and that the Transaction therefore “will not create new market power.”
IP&L has nct shown that this determination was incorrect.

In sum, IP&L has not shown that additional conditions concerning its plants in

Indianapolis are warranted.

(...continued)
* Itis NS’ understan.i 3 that, at least as of May 2001, IP&L and INRD were in the process of
(continued...)




National Railroad Passenger Corporation (NRPC-3)

Amtrak’s comments express no complaints but merely comment on two matters: on-time
performance and restoration of the Shellpot Connection in Wilmington, Delaware. As to on-time
performance, Amtrak states: “On NS, on-time performance on lines that NS acquired from
Conrail has also been somewhat lower than pre-acquisition levels during the past year. Amtrak,
NS and CSX have continued to work cooperatively to address the on-time performance problems
that remain, and perfor:aance on both railroads has improved.” NRPC-3 at 2. NS will continue
to work cooperatively with Amtrak to address on-time performance issues. NS also understands
that Amtrak will recommend that the current STB on time reporting requirements be suspended
as to NS.

Amtrak notes that the NS Operating Plan projected increased freight operations through
Wilmington and expressed the intention to restore a former Conrail bypass around Wilmington
known as the Shellpot Connection in order to accommodate the increased traffic. Amtrak
correctly noted that the additional traffic NS anticipated has not yet materialized and there has
thus been no need to restore the Shellpot Connection. It also notes that NS is seeking public
funding in connection with the restoration of the connection and expresses Amtrak’s hope that
those efforts will be successful.

New York City Economic Development Corporation (NYC-3)

Most of NYCEDC’s comments pertain to CSX, and NS will not comment on them. The

only comment pertinent also to NS is NYCEDC’s suggestion that NS and CSX change the days

of the week on which they perform their surveys of the origins and destinations of trucks using

(...continued)
negotiating a new coal transportation contract.




the railroads’ intermodal terminals in New Jersey. Inasmuch as NS understands the purpose of
these surveys is to determine whether the Transaction has resulted in a change in the level of
truck traffic over the George Washington Bridge, changing the day the surveys are taken would
seem to work against that purpose, not promote it.

Resources Warehousing & Consolidation Services, Inc. (RWCS-2)

RWCSI’s comments pertain soleiy to CSX, and NS will not respond to them.

City of Cleveland

Cleveland’s comments also pertain solely to CSX, and NS will not respond to them.
CONCLUSION
NS submits that the handful of comments filed by other parties in this second annual
oversight proceeding reflect that: (1) despite significant business and economic challenges facing
NS, implementation of the Conrail transaction has been generally successful; (2) no significant
problems arising irom the implementation remain; (3) the conditions imposed by the Board have

been working as intended; and (4) no further conditions are warranted.

Respectfully submitted,

BV |3 el

J. Gary Lane Richard A. Allen

Henry D. Light Scott M. Zimmerman
Joseph C. Dimino ZUCKERT, SCOUTT &
George A. Aspatore RASENBERGER, LLP
John V. Edwards 888 Seventeenth Street, NW
NORFOLK SOUTHERN CORPORATION Suite 600

Three Commercial Place Washington, D.C. 20006
Norfolk, Virginia 23510-2191 (202) 298-8660

(757) 629-2838

August 6, 2001




CERTIFICATE OF SERVICE

I certify that on August 6, 2001 a true copy of NS-6 was served by first class U.S. Mail,

postage prepaid, or by more expeditious means, upon all known parties of record in Finance

Docket No. 33388 (Sub-No. 91).

%CC&_

Richard A. Allen
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202.942.5999 Fax
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Office of the Secretary 555 Twelfth Street, NW

Washington, DC 20004-1206
AUG -7 2001 e
B August 6, 2001 ! \\,

Public Record
BY HAND

The Honorable Vernon A. Williams, Secretary
Surface Transportation Board

Office of the Secretary

1925 K Street, NW

Washington, DC 20423-0001

Re: STB Finance Docket No. 33388 (Sub-No. 91)
CSX Corporation and CSX Transportation, Inc.,
Nor‘olk Southern Corporation and Norfolk Southern Railway Company
— Control and Operating Leases/Agreements —
Conrail Inc. and Consolidated Rail Corporation (General Oversight)

Dear Secretary Williams:

Enclosed are the originals and twenty five (25) copies of CSX-5, the “Reply
Comments of Applicants CSX Corporation and CSX Transportation, Inc., to Comments
Made on Their Second Annual Submission™ for filing in the above-referenced docket.
The Reply Comments are being submitted in two versions: the first one is “Volume I -
Public Version,” and the second is “Volume II — Highly Confidential Supplement.”

Volume 11 is submitted in a separate package or packages marked as “Highly
Confidential — Subject to Protective Order.”

A Certificate of Service will be found in Volume I.

Please note that a 3.5-inch diskette containing a WordPerfect formatted copy of
this filiag is also enclosed for each Volume.

The original executed Verified Statement of John E. Haselden has been delayed
due to a problem with the courier service. Mr. Haselden has in the meantime provided
a faxed copy of his Verified Statement, and his statement is being filed in that form
herewith. We will submit his original manually signed verified statement when received.

Kindly date-stamp the enclosed additional copy of this letter and the Reply
Comments at the time of filing and return them to our messenger.

Washington, DC New York Los Angeles Century City Denver London Northern Virginia




ARNOLD & PORTER

The Honorable Vernon A. Williams, Secretary
August 6, 2001
Page 2

Thank you for your assistance in this matter. Please contact the undersigned at
(202) 942-5858 if you have any questions.

/
Respéct l@yours,

. Lyons
Counsel fr» CSX Corporation and
CSX Trunsportation, Inc.
rjm
Enclosures
cc All Parties of Record (Volume I)
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STB FINANCE DOCKET NO. 33388 (SuB-NoO. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY
COMPANY — CONTROL AND OPERATING LEASES/AGREEMENTS —
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION
(GENERAL OVERSIGHT)

REPLY COMMENTS OF APPLICANTS
CSX CORPORATION AND
CSX TRANSPORTATION, INC.,
TO COMMENTS MADE ON THEIR SECOND ANNUAL SUBMISSION

VOLUME I - PUBLIC VOLUME

Of Counsel: Dennis G. Lyons
Mary Gabrielle Sprague
}I;/IarkJG.S/l?r(()ln Sharon L. Taylor
C‘g;’ & g ARNOLD & PORTER
S—— 555 Twelfth Street, N.W.

One James Center :
Washington, D.C. 20004-1202
901 East Cary Street (202) 942-5000

Richmond, VA 23219

Samuel M. Sipe, Jr.

David H. Coburn

Carolyn D. Clayton

STEPTOE & JOHNSON LLP
1330 Connecticut Avenue, N.W.
Washington, D.C. 20036-1795

Paul R. Hitchcock

CSX TRANSPORTATION, INC.
500 Water Street
Jacksonville, FL 322

Counsel for Applicants
CSX Corporation an
CSX Transportation,

ORIGINAL
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CSX Corporation and CSX Transportation, Inc. (collectively “CSX™;
“CSXC” and “CSXT” individually, respectively) filed their Second Annual
Submission in this oversight proceeding on June 1, 2001 (CSX-4). That
submission made the point that the initial difficulties of the integration of the
Conrail allocated assets to CSXT’s system had been overcome, and that CSXT’s
rail operations are today, as indicated by various metrics, at some of the highest

levels ever experienced. The submission further made the point that CSX and its

' A “Highly Confidential Supplement” (Volume II) including the full text of

Part VI “Indianapolis Power & Light,” certain Highly Confidential Exhibits, and
the Verified Statements of Henry Rupert and John E. Haselden, is being filed
separately, under seal.




various constituencies were now in a position to make the most of the expanded
service opportunities created by the Conrail transaction. CSX-4 at 4-10, 92.°
Pursuant to the Board’s Decision No. 5 in this proceeding, served
February 2, 2001, all interested parties and the public were afforded the right
to comment on the CSX filing. Comments were due by July 16, 2001.
The response to the invitation for comments indicates that CSX’s
evaluation of the current state of the integration of its Conrail allocated assets
into its system is correct. Only seven interests filed comments, as compared
with several dozen last year. Five of the commenters are governmental entities
or agencies: the United Siates Department of Tronsportation (“DOT), the State
of Maryland, through its Department of Transportation (“MDDOT”), the City of
Cleveland, Amtrak, and the New York City Economic Development Corporation
("NYCEDC?). There are two filings from the private sector, one by the shipper
Indianapolis Power & Light (“IP&L”) and the other by a party that has disclaimed
any status as a shipper, Resources Warehousing & Consolidation Services, Inc.
("RWCS”). The Board has seen somewhat similar filings from these two interests
in the Oversight proceedings last year, and before.
Two of the governmental filers have quite positive things to say. DOT
reports favorably upon the safety aspects of the implementation, observing that:

“The devotion of resources by all parties and the continued cooperation among

? Citations not otherwise denoted to STB decisions and filings made prior to

January 1, 2000, are to Finance Docket No. 33388, and made after January 1,
2000, are to Finance Docket No. 33388 (Sub-No. 91).




all concerned attests to the rigor of the processes and to a shared commitment to
safety.” DOT-3 at 3. As a consequence, said DOT, the forthcoming fourth report
of FRA, covering the period from June 2000 through March 2001, is to be the last
FRA report on implementation of the Safety Integration Plans, since the Applicant
railroads “have successfully completed the safe integration of Conrail ” /d.
NYCEDC, while expressing the hope that even more could be done, said that it is
“gratified by the efforts that CSX and CP have made to enhance service offerings
to shippers in the City.” NYC-3 at 4. Certainly the very large expansion of CSX’s
traffic “East of the Hudson,” reported in the June 1, 2001, filing (CSX-4 at 70-71)
bears this om. CSX is pleased to have those observations from these commenters.

The remainder of these Reply Commeats will be devoted to a discussion of
the substantive comments made by six of the seven commenters.

I. AMTRAK

CSX acknowledges the Comments filed by the National Railroad Passenger
Corporation (Amtrak). Amtrak seeks no relief from the Board. CSX will continue
to work cooperatively with Amtrak with respect to on-time performance and other
1ssues.

II. CITY OF CLEVELAND, OHIO
The City of Cleveland expresses its view that CSX is not in compliance with

the terms of the June 4, 1998 Settlement Agreement with Cleveland, but seeks no

3 DOT, apart from its very welcome review of the safety picture, states that it
will await the comments of other parties (now in hand) and will make any further
substantive comments in its reply comments on August 6.




relief from the Board. CSX respectfully disagrees; CSX has fuifilled, or is in
the process of ti_aely fulfilling, all the commitments it made 1n its Settlement
Agreement with Cleveland, as it has done with respect to the settlements it
entered into with others in connection with the Conrail Transaction. Cleveland
has expressed its preference for continued discussions with CSX, and CSX will
continue to work cooperatively with Cleveland to implement fully the June 4, 1998
Settlement Agreement, which the Board imposed as a condition in its Decision
No. 89, served July 23, 1998. CSX understands that if all implementation issues
are not resolved through these negotiations, Cleveland may, at some time i the
future, present specific issues to the Board for its resolution. CSX will address any
such unresolved issues if and when that occurs.
III. STATE OF MARYLAND

The State of Maryland, through its Department of Transportation, states
that “clear progress™ has been made in the CSX-MARC working relationship and
concurs with CSX’s positive report on MARC in its Second Submission. MDDOT
also admonishes CSX and NS to fulfill the commitments they made in 1997, but
does not seek the Board’s intervention with respect to any particular issue. CSXT
will continue to work with MDDOT with respect to the ongoing implementation
of its 1997 settlement with the State, as well as with regard to other transportation
issues of interest to MDDOT and CSX as they arise.

IV. NYCEDC
NYCEDC correctly notes that it raised an issue in last year’s oversight

comments about the adequacy and usefulness of the information supplied by




CSX (and NS) with respect to the George Washington Bridge Truck Study
required pursuant to Ordering Paragraph No. 22 in Decision No. 8% (which
requires that Applicants monitor origins, destinations and routings for traffic at
their terminals in Northern New Jersey and Massachusetts so that the Board can
ascertain whether the transaction has led to substantially increased traffic on the
George Washington Bridge)." NYCEDC states that since that time the raiiroads
“have begun providing more extensive and regular information to NYCEDC.” In
fact, as it offered to do following NYCEDC’s submission last year, CSX has been
supplying to NYCEDC the same regular intermodal traffic reports that it has been
filing with the STB since it began the surveys required by Ordering Paragraph
No. 22.

NYCEDC now suggests that the reports could be improved if, instead of
surveying truck traffic using the intermodal terminals on Wednesdays, the surveys
were conducted on Sundays and/or Thursdays of each week. NYC-3 at 3. It bases
this proposed change in survey practices on its understanding that a larger volume
of intermodal trains are unloaded on those days, thereby allowing the survey to
“capture an accurate picture of traffic volumes™ and “provide information that is
more useful to the survey’s audience.” /d.

NYCEDC’s proposal, clearly well intentioned, is however based on a
misunderstanding of the reicvant facts and, more fundamentally, of the parameters

and purposes of the survey itself. First, it is simply not true that there is more

4 See Decision No. 89 at 177.




intermodal traffic on Sunday than on Wednesday. In fact, Sunday traffic is
typically very light. Second, while Thursday may be a modestly heavier traffic day
than Wednesday, CSX also conducts its surveys on Fridays, a day with generally
heavier traffic volumes than either Wednesday or Thursday. Third, changing the
surveyed days in midstream, as NYCEDC proposes, would introduce a new
variable and thus reduce the value of the information gathered to date.

Moreover, the primary purpose of the surveys is not to ascertain some
absolute level of traffic volumes, but to allow an assessment of the impacts of the
transaction on George Washington Bridge traffic. The surveys do so by indicating
intermodal traffic origins, destinations and routings, thereby allowing the Board
to determine whether the mix of traffic handled at the intermodal terminals in New
Jersey and Massachusetts is such that a greater amount of traffic is likely crossing
the George Washington Bridge as a result of the Conrail transaction. The Board of
course can make that assessment just as well with traffic surveyed on Wednesdays

and Fridays as it could be with traffic surveyed on any other days of the week.’

5

NYCEDC also, in its comments, makes its position clear on two matters on
which CSX commented in its June 1 submission. See NYC-3 at 3-4. As to the
first matter, concerning whether in fact CSX bid on the invitation to serve as
operator of facilities at the 65" Street Yard in Brooklyn, it is the case, as in fact
CSX acknowledged (CSX-4 at 76), that CSX ultimately chose not to bid. CSX,
however, had earlier submitted a proposal to be operator of a transload facility
there, which was later made a part of the larger project on which CSX did not bid.
On the second, as to the method of financing of the possible tunnel under New
York Harbor currently under study, CSX notes NYCEDC'’s statement that all
possibilities of funding remain under consideration, and moreover, is pleased by
NYCEDC's statement that it “acknowledges and appreciates CSX’s active and
continuing participation in this study....” NYC-3 at 4.




RESOURCES WAREHOUSING &
CONSOLIDATION SERVICES, INC.

RWCS has had a long dialogue with the Board and with CSX and,
unfortunately, has not until now made it quite plain what it is that it wants. What
it wants is something that CSX never promised, and is under no duty to provide,
to RWCS.

[n Decision No. 89, served July 23, 1998, the Board had the following to say

about RWCS:

RWCS 1s a freight forwarder that operates out of warehouse and
terminal facilities located in North Bergen, NJ, that are, and will
continue to be, exclusively served by the New York Susquehanna

& Western Railroad (NYS&W), owned by the Delaware Otsego
Corporation. n response to RWCS’ request that it be afforded equal
access to CSX and NS, applicants have stated that RWCS “will be
able to connect to NS via Passaic Junction off the Southern Tier on
the Conrail lines to be allocated to NS; and to CSX via a connection
to be built from North Bergen to Little Ferry.” CSX/NS-176 at 168.
On brief, RWCS indicates that, while it accepts applicants’ statement
that it will be provided the dual access it seeks, it is nonetheless
concerned that CSX and NS “have in tact purchased NYS&W and
are the co-owners.” RWCS-4 at 4. RWCS requests that we impose
a condition to ensure that the North Bergen-Little Ferry connection
i1s built and that applicants take no steps to restrict its opportunity for
access to each of their systems. We will require applicants to hold
to the representations they have made to RWCS. (Decision No. 89
at 123; footnotes omitted.)

The Board was thus under the impression that RWCS was a freight
forwarder and presumably had, in that capacity, cargo to submit for shipment. It
turns out, however, that RWCS is not a shipper; in fact, it vehemently denies that it
is a shipper — it has no cargo to subrit for shipment to CSXT or to the NYS&W,

which is the only carrier physically serving it.




As to the “commitments™ made to RWCS of which the Board spoke, the
only commitments that were made in the course of the proceeding before the Board
which led to the Board’s analysis and disposition just quoted were the following,
contained in the Rebuttal Verified Statement of CSX’s witness John W. Orrison
at 128 (CSX/NS-177, Vol. 2A, at 599).° These commitments simply cover
the 1ssue whether there would be a physical ability for CSX to participate in
movements tendered for shipment by shippers at the intermodal facilities located

at RWCS’s property:

Resources Warehousing & Consolidation Services (RWCS) has

intermodal facilities located on the southern terminus of a north/south rail
line owned and operated by the New York Susquehanna & Western Railroad
(NYS&W). While RWCS can be served directly now, and in the future,
only by NYS&W, the CSX and NS Operating Plans will provide RWCS
with the dual access it seeks. NYS&W will be able to connect to NS via the
Passaic Junction off the Southern Tier on the Conrail lines allocated for use
by NS, and to CSX via a connection to be built from Bergen to Little Ferry.

The connection between CSX and NYS&W at Little Ferry just mentioned

was in fact built.

By the first round (year 2000) of General Oversight filings, it started to

become evident that, unlike a freight forwarder, RWCS did not have cargo itself

® A similar statement was made in the narrative of the joint rebuttal,

CSX/NS-176, Vol. 1, at 167-68, as cited by the Board:

RWCS will be provided the dual access it seeks. Orrison RVS at 128.
It can only be served now, and in the future, by NYS&W. It will be
able to connect to NS via Passaic Junction off the Southern Tier on
the Conrail lines allocated to NS; and to CSX via a connection to be
built from North Bergen to Little Ferry. Id. at 128.




to tender to CSXT or its connections, and that only its customers had such cargo.
CSX brought the following to the Board’s attention in its August 3, 2000, reply
to the comments made by RWCS at that time that CSX had not lived up to its

commitments:

Resources Warehousing and Consolidation Services
(“*RWC”). —RWC operates a small private intermodal terminal

in North Bergen, NJ, on the New York, Susquehanna & Western
Railroad (“NYSW?™) and provides container yard and warehousing
services for international ocean carriers. See Decision [No. 89]

at 123. It complains that it does not have competitive intermodal
service from CSX despite representations that such service would be
established post Split. RWC also complains that CSX has refused to
meet tc discuss service issues.

CSX understands that the primary international ocean carrier
customer utilizing RWC is Hanjin which routes its Chicago/North
Jersey traffic via NS connecting to NYSW. CSX understands that
Hanjin utilizes NS’s Landers Yard intermodal terminal in Chicago
and has a service contract with NS.

The fact is that RWC does have access to intermodal service
provided by CSX Intermodal, Inc. (“CSXI™) with rail transportation
by CSXT, for its business. To the extent that RWC has container or
trailer business and wishes to utilize that intermodal service, it can
easily access any of the CSXI terminals at Little Ferry, North Bergen
and Kearny, all quite close to it in Northern New Jersey. As to direct
intermodal service at RWC’s own facility, CSX notes that the RWC
facility is a local station on NYSW. Therefore any direct service
involving CSX must be routed interline via NYSW and CSX. CSX
has met with NYSW to arrange post-merger joint-line intermodal
service to the RWC facility. Indeed, as a result of those arrangements,
a service proposal was made by CSX to Hanjin for direct service in
conjunction with NYSW to the RWC facility. However, this proposal
was declined and Hanjin retained its existing service route via NS and
NYSW. CSX is willing to work with other ocean carriers or other
customers of RWC along with NYSW to consider future opportunities
for direct service to the RWC facility.

9




CSX-2 at 9-10.
Following that, in Decision No. 5 in the present proceeding, the Board said

the following:

RWCS . . . claims that it has been denied the access to competitive
intermodal service by both CSX and NS that it was promised by
applicants. RWCS already has the access to both carriers that it

was promised, in each instance via an interline arrangement with

the shortline, NYS&W. RWCS complains, however, that, although
NS now serves RWCS’ North Bergen facilities, CSX does not. CSX,
however, does stand ready to serve RWCS’ North Bergen facilities;
the problem here is not with CSX but with RWCS’ shippers, which
(at least to date) have preferred to tender their traffic to NS. Unless
RWCS’ shippers switch their traffic from an NS/NYS&W routing to
a CSX/NYS&W routing, CSX will not be able to participate in these
joint movements, even though CSX service is available. Thus, RWCS
has provided no basis for relief. (Decision No. 5, served Feb. 2, 2001,
at 18))

The Board thus pointed to the critical factor: RWCS seemed to have no
cargo to ship; CSX was very willing to carry the cargo of RWCS’s customers
tendered at the RWCS facility to CSX’s connection NYS&W, but RWCS’s
principal customer unfortunately preferred NS service, possibly because it used
NS facilities at the other end of the rail move, in Chicago. CSX’s commitments to
RWCS have only been to give cargo consigned by shippers to or from its facility
access to the CSX system, via interchange with NYS&W, the only rail carrier
physically serving the facility. CSX remains willing to do that.

The obligation of carriage owed by railroads is to shippers, and to the extent
that RWCS was a shipper (which RWCS firmly denies that it is), or to the extent

that entities had cargo which they wished to have transported to and from the
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RWCS facility, CSX made it plain that it would serve them. The case of the
attempt to sell Hanjin NYS&W/CSXT joint service from the RWCS facility,
discussed by CSX and the Board in last year’s Oversight proceedings, is a clear
example of this.

Rail carriers do indeed have certain duties to serve shippers — and service
to shippers is the lifeblood of CSXT’s business. But railroads undertook no
obligations to promote the business of entities which want to sell ancillary services
to shippers (such as warehousing and terminal facilities). Railroads, of course,
may choose to promote the business of other service providers if they find it
advantageous, but CSX has never promised to do so in this situation. It has
endeavored to work with the major ocean carrier client of RWCS, and would be
glad to provide a service plan to any other such customers interested in offering
cargo at the RWCS facility.

It now is evident, however that that is not what RWCS wants. That is made
crystal clear by the correspondence of Mr. Frank Folise with Mr. Allen Peck of
CSX Intermodal and Mr. Melvin Clemens of the Board, contained in RWCS’s
present filing with the Board. RWCS wants CSX to establish a set of intermodal
rates and services in the abstract to be applicable with respect to movements to and
from the RWCS facility, without regard to the identity of the shipper, the particular
destination point, the frequency and volume of service, efc. That is not anything
that CSX has ever promised to do. RWCS cites the requirements in the Board’s
Decision No. 89 requiring applicants to fulfill the promises they make in their

presentation to the Board. But RWCS does not quote any promises at all, and
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what was in fact promised is quoted by us above and is something entirely
different.

CSX maintains terminals in a number of places in Northern New Jersey
to which RWCS can take its clients” intermodal cargo, the most convenient to
RWCS being Little Ferry and Kearny. Alternatively, CSX will participate in
movements of RWCS’s clients’ cargo in connection with NYS&W if they are
to be shipped from the RWCS facility itself. No other promises or assurances
were given to RWC S.’

VI. INDIANAPOLIS POWER & LIGHT COMPANY?

[P&L’s Comments represent the latest chapter in its continuing attempt to
enlarge the generous relief which the Board granted it in 1998, in Decision No. 89.
These efforts have involved extensive litigation leading to numerous decisions of
the Board and to two proceedings in the United States Courts of Appeals, both of
which resulted in decisions against IP&L.

IP&L’s comments also represent an extraordinary attempt by IP&L to

impeach arguments which it itself made before the Board in 1997-98 in obtaining

In its comments (RWCS-2 at 2), RWCS says that CSX and NS “own”
NYS&W. That is not so. As a matter of clarification, CSX and NS each have
ownership interests in certain securities of NYS&W’s parent company and are
entitled to elect one director each to the seven-person board of directors of that
parent. Neither the securities holdings nor the board seats constitute control of
NYS&W.

This section of the CSX Reply Comments has been redacted to remove Highly
Confidential material. The unredacted version appears in Volume II, the Highly
Confidential Supplement, which is being filed under seal.
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the relief that it did get from the Board. Indeed, IP&L now impeaches the
principal basis of the Board’s 1998 finding, which was induced by IP&L’s
evidence and arguments, that the Stout Plant of IP&L constituted a “two-to-one™
situation, deserving special relief from the Board.

Most pertinently, the [IP&L comments also involve an aitempt by IP&L to
describe the present state of the bidding before IP&L to replace its 1996 Contract
with INRD. But IP&L tries to do that without saying a word as to the bid made
by INRD. That bid makes it plain that no diminution in competitive pressure
has occurred as a result of the Conrail Transaction, as conditioned to date by the
Board. **** No further conditions are needed.

Finally, in an extraordinarily illogical proposal, IP&L says that because it
is dissatisfied with the bid for movements by ISRR and NS into Stout, with ISRR
performing by far the greater amount of the movements, the remedy ought to be
to give ISRR rights to move over someone else’s property in order to perform the
entirety of the movements! The absurdity of such an argument needs little further

elaboration.

1. The Stout Plant and Its Coal Sources. — The present controversy, as
have most of the post-1998 IP&L controversies, involves [P&L’s Stout Plant in
Indianapolis. The Stout Plant was, prior to the acquisition of Conrail by CSX and
NS and the “split™ of its routes between them, served physically by ealy one rail
carrier, INRD. INRD was and is a shortline which serves coal mines in Southern

Indiana, about 110 miles from Indianapolis. It was and is an 89% owned
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subsidiary of CSX. Another shortline, Indiana Southern Railroad (“ISRR™)

(a spin-off of a Conrail line in the early 1990s some years prior to the Conrail
Transaction) alsc rves mines in that area and operates a line of railroad from
them to Indianapolis. While the ISRR line comes quite close to the S:out Plant,

it has no physical access to Stout. The historic lines of Conrail also came close
to Stout, but did not reach it. The nearness of those two railroads’ lines to Stout
presented the possibility of 2 “build-out™ or “build-in” (collectively a “build-out™)
of tracks from the Stout Plant to ISRR or Conrail.

The needs for coal at the Stout Plant generally vary from year to year, but
range from somewhat over one million to two million tons. Those needs have in
recent years been supplied by coal from Southern Indiana mines.

In 1987, at a time when the line which is now the main portion of
ISRR’s line into Indianapolis was still part of Conrail, Conrail and IP&L had a
rate case before the ICC. The case was settled by Conrail’s entering into a rail
transportation contract with IP&L. The contract (the “Conrail Contract™) provided
coal rates, subject to escalation, to IP&L from various Southern Indiana origins to
various destinations, including Stout. ? The Conrail Contract was later amended on
several occasions to add ISRR and INRD, as parties (apparently, in INRD’s case,

to provide an assurance, during the life of the Conrail Contract, that entry into the

Copies of the original Conrail Contract and amendments that appear pertinent
are attached to the Highly Confidential Supplement as Exhibits 1 and 2 since the
contain extensive confidential material. The background of the Contract just
summarized appears in its recitals.




Stout Plant would be available over INRD in connection with the Conrail/ISRR
arrangements). The contract had an expiration date of January 31, 1998, which
was amended at the end of 1997 to March 31, 1998."" The rates provided for in
the Conrail Contract ****_ By reason of the Conrail Contract, soine constraint
(how much seems questionable as we develop later) over the pricing by INRD
of its line-haul movement of coal from Southern Indiana into Stout was provided
through what came to be . three-carrier movement, ISRR/CR/INRD.

With INRD under the constraint of a potential build-out to enter Stout
directly,'' and under such constraints that the three-carrier “ISRR/Conrail/INRD
Switch” movement into Stout may have presented, INRD and IP&L in the summer
of 1996 entered into a rail transportation contract for a long term. Under it IP&L
committed ****% of its coal requirements each year at the Stout Plant to single-
line or other line-haul movements by INRD from points in Southern Indiana. '
The contract gave IP&L an option to buy any of the rest of Stout’s needs over and
above the ****% that was committed, at the same price. To accommodate other

transportation sources that might supply that **** however, during the length

' At the end of the Conrail Contract, Conrail was required to publish a tariff

for movements similar to those covered by the contract ****

"' Depending on whether the build-out was to the ISRR line or Conrail segment,
the build-out would have permitted single-line service (ISRR) or two-carrier
service (ISRR/CR).

2" Some of the contract movements were of coal from mines in Southern Indiana
served by Canadian Pacific’s Soo Line (“CP”) and not by INRD; CP had no line to
Indianapolis, so these moves involved interchange with CP with INRD in Southern
Indiana and an INRD line haul into Stout.




of the 1996 Contract INRD had to switch for them into Stout at ****_ The 1996
Contract became open to renegotiation and/or termination earlier this year.

A copy of the contract (the 1996 Contract”) is attached as Exhibit 3
to the Highly Confidential Supplement, but is not attached to this Volume.

The transportation rates provided for in the contract were (and are) highly

G = aa = &

confidential."> The 1996 Contract provided for movements from a number of
Southern Indiana origins to Stout. A principal origination point, where a number
of mines served both by INRD and ISRR are located, was Switz City, IN. The
contract rate in the 1996 Contract for movements from Switz City to the Stout
Plant was $**** A number of other origins in Southern Indiana were also
specified, and the rate for those was $****  **** A provision for fuel adjustment
was included in the contract, but it was hedged about by various restrictions and
thresholds, and as a result, there has been no fuel escalation to the present date.
1996 Contract, Ex. 3, Art. VIII (p.9) (rates); Art. IX (p. 10) (price adjustment)."
That state of affairs evidenced by the 1996 Contract reflected the
competitive situation with respect to coal transportation from Southern Indiana
to Stout prior to the events which led up to the Conrail Transaction. INRD had
a single-line movement into Stout from the mines it served in Southern Indiana,

and it was the only rail carrier that served Stout directly; ISRR, another railroad

¥ The rates provided were on the basis of ****_ in equipment provided by the
shipper at no cost to the railroad.

'Y The 1996 Cor.  act could also be used in connection with coal originated at
mines served by CP in Southern Indiana; ****.
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with access to Southern Indiana mines (including some which were also served

by INRD), was physically close to Stout and connected with Conrail; and Conrail
itself was physically close to Stout. With the backdrop of the geographical factors
suggesting the feasibility of a build-out, both physically and economically, INRD
had joined in limited-time arrangements which made possible a three-carrier route
via ISRR, Conrail, and a switch by INRD itself, for Southern Indiana coal to

get into Stout. Notwithstanding that, and despite the fact that prior to the 1996
Contract, according to IP&L’s own witness,'” ISRR had delivered large quantities
of coal to Stout under a three-carrier arrangement, the price and terms offered by
INRD in 1996 were apparently so superior to those of ISRR/Conrail that IP&L

was willing to **** for a periou of at least **** years.

2. The Positions Before the Board in the Conrail Case. — After a
bidding war in the Fall of 1996 and the Winter of 1996-97, CSX and NS agreed
to acquire Conrail jointly and split the operation of its routes between themselves.
An Application for the Board’s authorization of this was filed in June 1997. The
public submissions before the Board in connection with the Conrail Transaction
involved some attempted overreaching by IP&L (and by ISRR), but some of the

contentions made by iP&L were found by the Board to be well grounded, based

'> Michael A. Weaver, Manager of Fuel Supply for IP&L, ina V.S. supporting
ISRR’s Rebuttal in support of its F.esponsive Application to serve Stout direct,
appearing in ISRR-9, filed Jan. 14, 1998, at 12.
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on [P&L’s testimony before the Board; and so the Board imposed several
conditions to benefit [P&L.

One of IP&L’s positions was a grandiose one: just like Northern New
Jersey, Southern New Jersey and Detroit, IP&L said that Indianapolis should be
made a Shared Assets Area. IP&L-3, filed Oct. 21, 1997, at 13-18. As a more
resirained fallback, IP&L’s presentatiun next stated that “Both Perry K'® and Stout
Should Be Treated as ‘Two to One’ Destinauions, and In Any Event IPL Should
Be Found to be Able to Build-Out to Conrail From the Stout Plant.” Caption to
Part III of IP&L-3 at 18. In furtherance of this argument, [IP&L urged that “NS
must be granted fully effective trackage rights that enable it to serve shippers
directly, including through build-outs. NS must therefore have direct access to the
Stout and Perry K plants.” /d. at 19. IP&L criticized the position of the Applicants

that “NS would not have the right to serve shippers’ ‘build-ins’ or ‘build-outs.

Id. at 20.

' Perry K is the other, smaller, generating plant of IP&L in Indianapolis.

Apparently it has been, or is in the process of being, converted to burn gas rather
than coal. In any event, the Board considered IP&L’s arguments, held that the
Conrail Transaction made Perry K better off competitively than it was before and
ordered no relief. Decision No. 89 at 116. A half-hearted request for further
conditions to benefit Perry K is attempted in the IP&L Comments (p. 4 n.2, Highly
Confidential Version only). But no serious argument is made on behalf of Perry K,
and it is an a fortiori case from the discussion herein of Stout. Historically, the
coal transportation resource for Perry K has been ISRR. See Decision No. 125 at
9, served May 20, 1999.




3. IP&L Presents Extensive Proof of Feasibility of a Build-Out. — All

these arguments were based on the theory that a build-out to permit another carrier
in addition to INRD to serve Stout was physically and economically possible. The
difficulty that IP&L faced in its campaign to obtain dual carrier service at Stout
was that Stout, on the face of it, was not a 2-to-1 location. Only one carrier served
it before the Conrail Transaction (INRD). After the Conrail Transaction it would
be served by only one rail carrier (INRD). In order to demonstrate that a build-out
was feasible, IP&L submitted the testimony of a number of witnesses. An overall
presentation by Michael A. Weaver, the Manager of Fuel Supply of IP&L (and a

trained Civil Engineer), urged that:

The Board should permit IP&L’s Stout Plant to be served by NS
directly if a build-in or build-out from the oelt is feasible since
IPL has the right today. The accompanying testimony of John E.
Porter and Larry Anacker demonstrate that such a build-out, if
finonced by IPL, would cost between approximately $**** at
most, and 1s entirely feasible along the route shown in the map
accompanying Mr. Porter’s testimony.” Weaver V.S. at 11-12,
Ex. 1 to [P&L-3, filed Oct. 21, 1997.

Mr. Porter was a professional land surveyor and had, in fact, d ailroad
design, estimating and construction management work for CSX for 19 , cars. He
presented a cost estimate, including a costings sheet which estimated costs in 15

subcategories and six major categories, plus an estimate of right-of-way acquisition

costs, based on Mr. Anacker’s Verified Statement. Mr. Porter’s testimony was that

the build-out was feasible. Ex. 2 to IP&L-3.




For his part, Mr. Anacker, a supervisor in the Real Estate Division of
[P&L, with over 20 years of real estate experience, provided his estimates as to
the parcels of real estate that would have to be acquired and the ranges of costs
to acquire them. He presented testimony concerning comparable purchases in
and around Indianapolis to support his opinion, which was incorporated into
Mr. Porter’s costing sheet. Ex. 3 to IP&L-3.

In addition to these verified statements supporting the feasibility of a
build-out, IP&L provided the testimony of Thomas D. Crowley, President of
L. E. Peabody & Associates, a transportation consultant well known to the Board.
Mr. Crowley made some points concerning the future of coal supply to IP&L,
pointing out that as the phasings of the Clean Air Act were to progress,
“alternatives to the current high-sulfur coal will need to be implemented. Other
Clean Air Act requirements or environmental restrictions may oblige IP&L to
change coal suppliers even before Phase 11 becomes effective.” Crowley V.S.,
Ex. 4 to IP&L-3, at 3.

In this regard, Mr. Crowley discussed the build-out option and made it
plain that: “The build-out/build-in option can serve as a competitive check on
existing coal movements originating in Southern Indiana and as a competitive
check of the acquisition of compliance coals from the west.” /d. at 8.

As far as here pertinent, and putting to one side IP&L’s request for a

proliferation of Shared Assets Areas (rejected in all cases by the Board),'” that

17 See Decision No. 89, served July 23, 1998, at 70-71.
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was [P&L’s case: recognition of the build-out option and substitution of NS for
Conrail with some sort of economic, or possibly physical, access to Stout. IP&L
stressed the build-out alternative and said that the build-out should involve a
build-out to NS. IP&L asked that NS be given direct access to Stout, in addition
to a finding and order of the Board recognizing and preserving the build-out
alternative.'® IP&L’s case involved looking to NS as its “second” carrier of
choice, not ISRR. Presumably this was because of NS’s much larger system and
its ability to receive coal shipments from the West at its Kansas City interchange

as well as at the Mississippi River gateways. No reliance on ISRR was expressed

by IP&L in IP&L-3, its October 1997 major evidentiary filing in the case."”

CSX’s position in rebuttal was that INRD was not a two-to-one situation at
all and that no conditions were warranted. Said CSX: Stout was served solely by
INRD before the Conrail Transaction and would be solely served by it thereafter.

Certain contractual arrangements which had been entered into involving INRD

' Since a build-out to the Conrail would, after the transaction, simply lead IP&L

into track then allocated to CSX, implementation of the build-out would have to
involve the grant of trackage rights to permit the carrier in question — NS or
ISRR — to access the point to which the build-out was to be made. That form

of relief where the feasibility of the build-out has been demonstrated was granted
by the Board here. Decision No. 89, at 117 n.180. A build-out to ISRR could also
be selected rather than NS, and the necessary trackage rights would be given to
ISRR, the Board ordered. /d

" For its part, ISRR sought trackage rights directly into Stout, through a

Responsive Application. ISRR-4, filed Oct. 21, 1997. Opportunistically as ever,
IP&L later supported that additional access (why not?), and loaned ISRR some
rebuttal witnesses to help it. The Board denied ISRR’s application. Decision
No. 89 at 181.




to permit Conrail (and hence its connections) to reach Stout through low-cost
switching arrangements over INRD existed, but these were limited in time and

the longest of them would expire no later than the year 2001.*° CSX would inherit
the burden of those agreements, but they were time-limited; accordingly,

they furnished no basis for giving NS access on a permanent basis to Stout.
CSX/NS-176, Vol. 1, filed Dec. 15, 1997, at 54-55. On the ability to effect a

build-out from Stout to ISRR or to the Conrail line, CSX denied that there was

any feasibility. /d. at 55.°'

[P&L, on brief (IP&L-11, filed Feb. 23, 1998), asserted the same arguments
that it had before. It staunchly defended the build-out’s feasibility, citing not
only the presentation it had made itself, but incorporating and putting forward
presentations that had been made by ISRR in the January 1998 Rebuttal it had
presented in support of its Responsive Application. Said IP&L (IP&L-11
at 21-22):

In any event, a build-out to Conrail from the Stout Plant is feasible.
In IP&L-3 (filed October 21, 1997), we demonstrated the feasibility
of a build-out to the “Conrail Stub.” See [P&L-3, IP&L Exhibit
Nos. 1, 2,3 and 4. Also, Mr. Michael A. Weaver, Manager of Fuel
Supply at IPL, described two other feasible build-out options from
Stout to Conrail. See ISRR-9, Weaver V.S. at 20.

" This was a provision in the 1996 Contract that required INRD to maintain a

cheap switching rate at Stout for the life of that contract. See Ex. 3, Article VIII.B,
p. 9.

| 5 argued that trucks supplied competition at Stout, CSX/NS-176, Vol. 1,
at 55-56, but the Board did not accept that contention.
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CSX Witnesses Kuhn and Vaninetti criticize the cost estimate of
the build-out proposed by IPL Witness Porter and argue that his
estimate should have included additional expenses, which would not
even double the costs of the build-out. See CSX/NS-177, Rebuttal,
Vol. 2A, Kuhn V.S, pp. P-310-11. Even including Mr. Kuhn’s
additional costs, Mr. Weaver testified that the “build-out™ from
Stout to Conrail is feasible. See ISRR-9, Weaver V.S. at 19-22.

Mr. Weaver explained:

[1]f the Stout Plant were to operate for only 20 more
years, the total costs claimed by Mr. Kuhn would be
distributed over the costs of shipping approximately

30 million tons of coal (20 years times 1.5 million

tons per year), and would amount to **** when the
construction costs are amortized over the remaining life
of the Stout Plant. The Stout Plant is likely to operate for
more than 20 years, because it is now so hard to site new
powerplants, and yet demand for electricity continues to
grow. Mr. Kuhn’s extra costs would also be offset by
elimination of the $**** switching charge imposed by
Indiana Rail Road (approximately $****) which would
no longer be necessary (and which could also increase
when the current IP&L/INRD Contract expires in about
2002).

Id. at 20-21.

Mr. Thomas E. Crowley, President, L. E. Peabody & Associates, Inc.,
analyzed IPL Witness Porters’s and CSX Witness Kuhn’s estimated
build-out costs and determined that the cost to exercise the build-out
option **** [SRR-9, Crowley V.S. at 28-29. Under either cost
estimate, Mr. Crowley opined that the costs of the build-out are
“considerably reasonable.” Id.

Furthermore, Dr. Peter A. Woodward, testifying on behalf of the
Department of Justice, stated that Mr. Porter’s proposed build-out




was feasible even if its actual costs were three times Mr. Porter s
estimated cost. See ISRR-9, Weaver V.S., Attachment 8.[22]

4. The Board Grants IP&1.’s Wishes. — So, according to IP&L

and Weaver, its Manager of Fuel Supply, the build-out was feasible even at twice

(approximately Kuhn’s estimate)> or three times the cost IP&L had estimated!

Given this evidence, the Board’s decision rejected CSX’s contention that a build-
out from Stout was not feasible. It credited the extensive testimony in IP&L’s
filings and/or endorsed by it (and indeed made by IP&L’s own witnesses) in
support of the ISRR filing. The Board held that the build-out appeared feasible
and granted the necessary contingent trackage rights to access such a build-out,
either to the old Conrail line or to ISRR. Decision No. 89 at 117 n.180. The Board
said that “we agree with DOJ and IP&L that the most likely primary cause of
competitive pressure at Stout today is the threat of a build-out to Conrail.” /d.
at 117.

It would have been reasonable (and legally sufficient) for the Board to have
stopped right there. Yet the Board went farther. Looking to the soon-to-expire

switching arrangements, and despite the fact that future outcomes of negotiations

22 The Department of Justice also supported giving NS trackage rights into
Stout. DOJ-2, filed Feb. 23, 1998, at 9-14. No support was given by the Justice
Department to the responsive application filed by ISRR to enter Stout directly.

23 Kuhn estimated at minimum an additional $**** in costs over those estimated

by the IP&L witnesses.




were entirely unpredictable,** the Board took the extraordinary step of ordering
access by NS, both direct physical access and compulsory switching by INRD - at
[P&L.’s choice. Although the Board was of the view that the “primary competitive
pressure at Stout” was the buiid-out possibility which the Board was preserving,
the Board imposed a further condition to “approximate” the “pre-transaction
marketing conditions” provided by the time-limited arrangements involving

Conrail, as follows:

To remedy IP&L’s potential loss of rail competition, we will allow
the Stout plant to be served directly by NS (rather than restricting NS
to accessing Stout via CSX switching at Hawthorne Yard) or INRD
switching at Stout, as selected by IP&L. Further, to approximate
more closely pre-transaction market conditions, applicants shall
amend their agreements to permit NS to interchange with ISRR

at its existing milepost 6 for movements to Stout and Perry K.

Id. at 117 (footnotes omitted). >

Thus, the standard the Board was applying was the “approximation of pre-
transaction marketing conditions.” The last major test of those conditions had
occurred in 1996, when INRD won the 1996 Contract, firm for ****% of Stout’s
requirements, and with IP&L having an option to have more than ****% moved

on the same basis.

** The Board quite correctly said that “whether IP&L would continue to be able
to obtain favorable switching terms after the transaction is disputed.”

» The interchange point was thereafter changed, by mutual consent. See Decision
No. 115, served Feb. 8, 1999.




S. IP&L Wants Even More. — The Board is well familiar with, and

we will not describe in any depth, the efforts of IP&L to obtain even additional
competitive options to those the Board had given it in Decision No. 89. IP&L
came into the Conrail case with its Stout Plant solely served by INRD, with a
build-out possibility which it contended was completely feasible, and with a time-
limited joint-line move with three-carrier involvement to Stout (via ISRR, Conrail
and an INRD switch). Under these conditions, it had nonetheless very recently
negotiated a long-term commitment to INRD of ****9% of its requirements at
Stout. After the transaction, IP&L had direct access from two carriers, INRD and
NS. With that access, it could obtain coal from the Southern Indiana mines from

all the sources served by INRD and all of the sources served by ISRR, which

would be a friendly connection to NS (as long as ISRR had no hope of a grant of

the right to serve Stout direct itself); NS, like Conrail, could not itself furnish
economic line-haul moves from coal sources in Southern Indiana to Indianapolis.
With the prospect of increasing environmental difficulties with the use of Southern
Indiana coal, a prospect identified by Crowley, its own witness, IP&L had access
to essentially every coal mine in the United States; it had access to all of the mines
on NS and CSX (each expanded to include the Conrail lines), and their shortline
connections throughout the Eastern United States, and, via the Mississippi River
interchange points of CSX and NS, and NS’s Kansas City interchange point,

IP&L had access to coal from all the mines in the Western United States.




That was not enough for IP&L, and it began a process of disclaiming any
value in the tools 1t had received from the Board as a result of the presentation
that it had made, over opposition from CSX, in the Conrail proceedings.

The first step of this repudiation of the validity of [P&L’s own case by IP&L
was aimed at the role of NS. As Part 2 of the above account shows, a keystone in
IP&L’s case before the Board was the role that NS would play. By January 1999,
however, although the locations of NS’s lines, facilities and operations after the
Conrail Transaction had been plainly spelled out in the 1997 Application, IP&L
claimed to have come to the realization that NS’s route structure and array of yards
and other facilities were not adequate to permit it properly and economically to
serve [IP&L, although they were located exactly where the Application and its
operating plan said that they would be. IP&L’s early contentions in this regard
were rejected by the Board in Decision No. 125, served May 20, 1999. There
followed in court a combination belated attack on the Board’s basic decision in
No. 89 (dismissed by the Court as hopelessly out of time) and a denial on the
merits of IP&L’s appeal to the Second Circuit regarding Decision No. 125.
Docket No. 98-4285(L), 2d Cir., April 25, 2001.

A further attempt was made by IP&L, as the Board knows, to obtain a
further award, access by yet a third carrier, ISRR, to Stout — in the year 2000’s
round of the General Oversight process. The Board held that no case had been
put forward by IP&L to show that the bountiful rights already given it were
inadequate to replicate the pre-transaction competitive picture. Decision No. 3,

served Nov. 30, 2000, at 6-7, 9. IP&L’s appeal from that decision was summarily
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rejected by the United States Court of Appeals for the District of Columbia Circuit.
Docket No. 01-1005, D.C. Cir., Order of July 26, 2001, granting motions for

summary affirmance.

6. IP&L. Analyzes Part of the Present Bidding Process but Leaves Qut

the Most Important Part. — We now come to the year 2001. IP&L is in

the middle of its processes to obtain a new long-term coal contract to replace the
1996 Contract. It and the railroads are proceeding under the usual arrangements
of confidentiaiity that prevail as to such matters, and accordingly, much of the
text that follows will appear only in the Highly Confidential Version.

[P&L 1s now attacking both of the forms of relief that it obtained in
litigation from the Board for Stout. It attacks NS’s ability to transport coal to it
at reasonably competitive rates, in this case coal from the Southern Indiana mines
in a joint movement with ISRR providing the line-haul. ISRR has a conflict
of interests; it would be the beneficiary if the Board were to grant IP&L’s request
that ISRR be given direct access to Stout; ISRR could offer single-line service
from all ISRR’s Southern Indiana origins! We do not know whether or to what
extent ISRR has risen above this conflict of interest. [P&L expects us to believe
that ISRR has given up its prospects of obtaining direct access to Stout and is

putting out its best efforts to provide NS with a sharp-pencil requirements number

for its part — in mileage, the overwhelming part — or the movement.?® IP&L

% ISRR will be remembered for having compared NS movements to Stout to

“transporting coal to Stout by wheel barrel” (sic). ISRR-13, filed April 9, 1999,
at4.




says that the ISRR/NS prices are out of line and do not afford any competitive
constraint to INRD. Apparently as a consequence for ISRR’s participation in a
bid which IP&L found unsatisfactory, the Board is to award ISRR direct access
to Stout.

On the face of them, the ISRR/NS rates look like prices that most coal-using
generators of electric energy throughout the United States would be very pleased to
have for themselves.>” But here are the NS/ISRR prices, and let us assume that
they reflect an effort by ISRR to give its best numbers; now, the question is, what
shall we compare them with?

Curiously, IP&L compares them only with the existing CSX Tariff on coal
movements from various mines in the Southern Indiana region.”® The CSX Tariff
is, in essence, a republication of the Conrail Tariff *’ The actual tariff (the one
appended to [P&L’s submission was thereafter revised) provides that there will
be no escalation of the prices, so that the p-ices were the old Conrail prices. If

RCAF(U) escalation were applied to them, or if they were to be subjected to a fuel

2

According to the Energy Information Administration of the U.S. Department

of Energy, in their “Energy Policy Act Transportation Rate Study: Final Report on
Coal Transportation,” published October 2000, in 1997, the latest year reported on,
the average transportation rate per ton for all coal moving under contract shipments
by rail was $11.02 in then-current dollars. By sulfur content, prices ranged from
$12.29 per ton for low-sulfur coal to $5.95 for high-sulfur coal. /d. at 83. The
average for “Medium Sulfur B,” Stout’s type of coal in 1997 (id. at 68), was $8.5%.
Id. at 83.

28 The actual CSX Tariff is attached as Exhibit 6 to Volume II.

2% The last Conrail Tarift before Split Date (the date CSX and NS began operating
the former Conrail routes) is attached as Exhibit 7 to Volume II.
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surcharge, given the well-known increase in prices of fuel since mid-1999, they
would be somewhat higher. Application of the RCAF(U) formula to the rates in
the CSX Tariff would increase the rates by approximately 8.66%." The prices
quoted by NS/ISRR are current prices. The best **** of NS/ISRR is ****; instead
of a comparison with $3.17 in the Conrail Tariff, we get an escalated rate of $3.44.
The NS/ISRR rate is **** the adjusted CSX Tariff rate.

So while there will still be some gap between the prices bid by NS/ISRR and
the CSX Taniff, it will not be as substantial as IP&L says.

The real question, however, is why are these particular comparisons being
made? IP&L has shown no present desire to use the CSX (former Conrail) tariff.
CSX put the tariff forward in June 1998 with a provision for no escalation in
the Conrail/INRD portions of the move for five years and, subject to RCAF(U)
adjustment thereafter, to be maintained for 20 years, as a proffer. CSX-152, filed
June 1, 1998, at 2-3 and Ex. 1. This was an effort to reach a settlement with [P&L
or to have the Board impose that settlement as a condition on CSX to resolve the
IP&L Stout issues. IP&L did not accept the proffer and the Board did not impose
it as a condition. As far as movements to Stout are concerned, the CSX Tariff rate

1s a “paper rate”’; there have been no movements under it to Stout. V.S. Rupert

%" Because of the movement of the index from RCAF(U) 0.993 to 1.079, from
Split Date (June 1, 1999) to the present.




para. 4; V.S. Haselden para. 8."' Given the rejection of the 1998 proffer, there
is no reason why the tariff cannot be amended. ™

Apparently recognizing that the CSX Tariff is purely a “paper rate’ to Stout
and would be rethought very quickly if anyone attempted to make real-world use
of it for moves to Stout, IP&L is apparently using it as a surrogate for the prices
under the 1996 Contract between INRD and IP&L. [P&L told NS (IP&L
Comments, Ex. 2) and tells us that the CSX Tariff prices are ****. Why does
IP&L use the CSX Tariff as a point of comparison, instead of the more obvious
comparison, the prices under the INRD 1996 Contract themselves? The answer
seems clear enough. IP&L does not want to get into the subject of the INRD
contract itself,’ because that in turn raises the subject of, what are the terms of
renewal or replacement to that contract that INRD is now proposing? All we have

is silence from IP&L on that subject.

*' Indeed, there were almost no movements to Stout under the Conrail Tariff or
other arrangements for Conrail to have switching access to Stout following the
effectiveness of the 1996 Contract. V.S Haselden, para. 8.

2 It appears that the present version of the CSX Tariff may have been published
in error; it appears to implement the rejected proffer that was made in 1998 rather
than the statement that CSX made in 1999 that the Conrail Tariff would be
republished by CSX but with RCAF(1]) adjustment.

% While IP&L was quite proper in not telling NS’s Mr. Evans, in the letter of
June 11, 2001, which is Exhibit 2 to IP&L’s Comments, about the INRD contract
prices or INRD’s new proposal, there was no reason for IP&L not to give that
information to the Board under its sealed Highly Confidential filing.
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7. INRD’s Bid Demonstrates That No More Conditions Are Needed. —

In fact, INRD has made a very attractive new contract proposal to IP&L which
[P&L has not mentioned at all. The reason IP&L has not mentioned it is clear
enough: **** The new offer seems clearly constrained by the possibility of a
build-out and the prospect of a movement for delivery by NS, Conrail’s successor
in the alternative movement from ISRR coal sources. Indeed, NS, unlike Conrail,
is permitted physically to enter Stout. Those were the very same factors
constraining the INRD pricing in 1996, and the bid indicates that the same
constraints (with NS substituted for Conrail and its access improved) are working
Just as well now.

Let us compare the details of the INRD bid with those under the 1996
Contract. That is the real touchstone in the case; what is INRD's pricing behavior,
given present circumstances; have the Board’s conditions “approximate[d] pre-
transaction market conditions™? Decision No. 89 at 117.

The details of the current INRD bid are presented in the Verified Statement
of John E. Haselden, INRD’s Director of Marketing. Two alternative forms of
service are presented. A new, innovative “Express Service,” which will create
efficiencies and reduce the number of train sets which IP&L must employ for
movements to and from Stout, is made available. It is discussed in paras. 3 and 4
of the Haselden V.S. “Standard Service” is also available. The Standard Service
will be essentially comparable to the present-day service provided to IP&L. /d.,

para. 5.




For these forms of service, from mine origins at **** _in unit trains of
approximately **** the “Express” rate is $**** **** For the Standard Service,
the rate will be ****_ Since according to the RCAF(U) index, the adjustment fromn
July 1, 1996, to July 1, 2001, is 10.9%.** a price so indexed which was $**** in
July 1996 would equate to $**** in July 2001. ****,

Because the provision of Express Service involves a substantial capital
expenditure, a cost-sharing proposal has been made by INRD to IP&L. Under it,
two alternatives are available, as proposed by INRD, to be elected by IP&L. ****
V.S. Haselden at 7.

As noted above, adjusting the prices for Standard Service by the
conventional index, **** which was negotiated under the benchmark constraints
which the Board’s conditions were designed to maintain. The Express Service,
with the **** increment (providing for a **** Jocations) would, ****_ as well as a
savings in the equipment to be furnished by IP&L.*

The INRD proposal contemplates a ****-year term with ****

Similar options would be available with respect tc zoa! from Southern
Indiana sources that are local to CP. These include rarmersburg, IN, the Kindill 3
Mine near Dugger, IN, and the Davco siding near Odon, IN. The Express Service
rates from those points, in run-through trains with INRD providing the power,

would be ****_ The only current service involves interchange, and INRD does

* Opening RCAF(U) is 0.973, ending is 1.079.
¥ IP&L also has the ****.




not know the CP rate for the movement from origin to interchange point, nor
does INRD know what CP’s new bid might be for that segment movement. These
matters are presumably well known to IP&L. ****  See V.S. Haselden, para. 6.

Standard Service involving CP origins would not be a run-through service;
the price for INRD’s part of the movement would be $****_ Like the rates from
Switz City, when inflation is taken into account, ****

INRD is proposing a commitment of ****% of the annual requirements at
Stout, which it believes is fairly comparable to the ****% commitment required
under the 1996 Contract given the excellent pricing and service options. ****

So the above remains a proposal and should not be considered a done deal.

¥**%_ The fact that the NS/ISRR bid is higher than the INRD bid tells us no
more than we are told by the fact that the 1996 Contract of INRD was so good that
it made IP&L willing to give a ****% commitment to INRD, even though in the
period immediately before the effectiveness of the 1996 Contract, a substantial
amount of coal had been delivered to Stout on the three-carrier movement
ISRR/CR/INRD. There was competition in each case, but INRD clearly had the
better price. The Board’s conditions have worked; INRD’s pricing ****_ The
“pre-transaction marketing conditions™ have been well replicated.

In this regard, the history of the multicarrier contract involving ISRR,
Conrail and INRD, which was executed in 1987, became effective in 1988, and
ran until 1998, discussed above, together with other pricing by ISRR and Conrail
pre-acquisition, is instructive. The rates in private cars under that contract from

**** to destination at Stout, including absorption of the INRD switch charge (and
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later with participation by INRD in the contract) was originally $****_ That figure
was sub ect to escalation from October 1, 1987 The Conrail Contract did not,
however, impose any obligation on IP&L to use the rates that were expressed in it;
it accordingly must have operated essentially as a ceiling. Apparently, Conrail
(with its connections) from time to time offered lower prices and indeed, lower
prices were reflected in the Conrail Tariff published after the Conrail Contract
expired.

Regardless of the rates that Conrail and its connections offered, from time
to time, however, the net effect of the independent Conrail’s historic presence as
a constraint on INRD pricing has to be considered in the light of the following
facts: (a) IP&L was willing in 1996 to provide a commitment of at least ****
years to INRD to carry ****% of the coal needed at Stout, and (b) that although
*¥***% of Stout’s requirements — a fraction amounting to about **** tons a year
— was available to be served by Conrail movements in conjunction with
connections such as ISRR, only two trains (with about 10,000 tons in total) moved
under any arrangements with Conrail during the entire period from the effective

date of the 1996 Contract until the separate operations of Conrail came to an end

* Escalation under the Contrail Contract was under the predecessor of

RCAF(U) inasmuch as RCAF(A) was not introduced until 1989. See Railroad
Cost Recovery Procedures, 5 1.C.C. 2d 434 (1989), aff'd sub nom. Edison Electric
Institute v. ICC, 969 F.2d 1221 (D.C. Cir. 1992). In the ten-year period from
January 1988 to 1990, the RCAF(U) Index rose 27.1%.
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on Split Date. V.S. Haselden, para. 8.”" The effectiveness of the historic Conrail’s
pricing and service with its connections as a constraint appears to be considerably
limited. The NS/ISRR bids appear to be an adequate replacement today for the old
Conrail Contract, indeed, apparently for any better price which Conrail and
connections may have bid when it lost the bidding in 1996.

The acid test of these comparisons as to Stout, and the only serious issue
presented, is not what Conrail or NS offered at any given time, but what effect
their presence (and that of their connections) and what effect the other constraint
(the build-out possibility), had on INRD’s pricing. INRD was the only carrier
offering a single-line movement into Stout from any of the mines in Southern
Indiana. The discussion of these alternative prices by other parties (including those
who have served Stout) is interesting, but the significant point is that essentially
the same constraints that were in place in July 1996, an appropriate benchmark
point before even the first Conrail deal with CSX was signed, are still in effect
¥*%* The NS/ISRR bid may well be as competitive as the old three-carrier
Conrail Contract price. Perhaps the NS/ISRR pricing will be even better once the

Board disabuses ISRR of the notion that it might receive direct access to Stout.™

37 Both of these moves were in 1998. There have been no Stout moves under the
CSX Tariff. V.S. Rupert, para. 4; V.S. Haselden, para. 8.

* The bidding process employed by IP&L with NS seems to have the flavor
of forensic preparation rather than of commercial negotiation about it. In

Mr. Dininger’s letter to Mr. Evans (see IP&L Comments, Ex. 2), Mr. Evans is
told in effect not to bother to come back unless NS can match the “paper rate”
which CSX put out, containing pricing that was essentially obsolete. To IP&L,

Fooinote continued on next page
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Once again, it appears that IP&L is crying without being hurt. It has
received a bid from INRD which is ****_ The presence of NS as successor to
Conrail for joint movements involving ISRR is providing some constraint, and it
appears likely that the build-out possibility is providing more, as indeed the Board
found in Decision No. 89 in 1998. While IP&L would likely want an even better
deal than the one it got in 1996 and an even better deal than the present INRD
proposal, it has no license to employ the Board to assist it in getting a better deal
than it is being offered. That was not the purpose of the Board’s decision in 1998:;
the objective was not to tilt the playing field away from INRD, but to replicate the
position that [IP&L’s Stout plant had in 1996 — the “pre-transaction marketing
conditions.” Nothing in the present line of the bidding indicates that what the

Board has done has failed. INRD is still the low bidder, **** >

Footnote continued from previous page
a bid 1s not “competitive” **** [P&L has a distorted notion of what “competitive
constraints” mean.

*In a letter to the Board dated J uly 30, 2001, IP&L cites as authority a decision
of the United States Court of Appeals for the District of Columbia Circuit in C/
Industries, Inc. v. STB, No. 00-1209, decided July 27, 2001. The decision, which
affirmed a decision of the Board in a pipeline rate case (Docket No. 41685, served
May 9, 2000), has very little to do with the present case. CF Industries involved
a tariff rate increase by a pipeline carrier. The increase was held by the Board to
result in an unreasonable rate. The issue at hand involved a comparison of the
earlier and later rates of the carrier in question. Here, based on ****. The issue is
not whether the INRD rates quoted are unreasonable — there is no suggestion that
they are — the only question is whether the constraints operating at the present
time are a fair approximation or equivalent of those operating in 1996.
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8. IP&L’s Attack on the Decision It Obtained From the Board Shoul

Not Be Tolerated. — As noted above, IP&L in this filing for the first

time attacked the primary supporting pillar of its original case — the case that it
successfully presented before the Board in 1997-98. It has attacked the case it
made with respect to the feasibility of a build-out option.

The Board found, agreeing “with DOJ and IP&L that the most likely
primary cause of competitive pressure at Stout today [that is, under the old
independent Conrail] is the threat of a build-out to Conrail, which appears
feasible.”

Says IPL now:

Logically, of course, direct access would be far superior to a build-
out or build-in, because IPL showed the build-out would cost about
$8 million, and CSX claimed 1t would cost as much as $25 million,
if it could be built. Moreover, the Board cannot assume that it would
approve the build-out, because as the Board knows, approval is
subject to environmental review. The “Build-out” in question would
be a difficult one, given the buildings along the likely route, the need
to cross Eagle Creek with a bridge, and given that there 1s a busy
intersection at Kentucky Avenue that would need to be crossed (with
the need to receive approval to install different traffic control there).
P& Comments, filed July 16, 2001, at 5-6 (Public); 6 (H.C.).

All those issues were before the Board in 1998 and it held .at a build-out
appeared feasible. The Board did not accept CSX’s claim as to the cost,”’ nor

did it express any questions as to whether the build-out could be built. CSX’s

0 1P& L contended that even if CSX’s claims as to the costs were correct, the

build-out was still economically feasible. See Part 3, above.
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attack was essentially that the cost would made construction uneconomic, not

that it was physically impossible. Those assertions were refuted. As to the rest

of the objections, they are without merit or were disposed of in 1998. Eagle

Creek and Kentucky Avenue in 1997 and 1998 were exactly where they are now,
and IP&L has presented no evidence of major new building construction in the
area. The Board would pass on the environmental issues with an Environmental
Assessment o, if required, an Environmental Impact Statement. IP&L foresaw no
insurmountable environmental obstacles then and there is no reason to believe that
any have arisen in the last few years.

More fundamentally, the attack by IP&L on the remedy that it itself
supported should not be countenanced. Tribunals that have adjudicated an issue
do not permit parties who have successfully obtained a result they asked for from
them, absent a change in circumstances, to make such attacks. The recent Supreme
Court case of New Hampshire v. Maine, U.S., No. 130 Orig., 69 U.S.L.W. 4393,
decided May 29, 2001, is an example of that. In that case, the Supreme Court
denied New Hampshire the right to have its case heard on the merits where, in a
prior case which was settled, it had participated in a stipulation to the Court that
was inconsistent with the position it sought to take in the new case. We have an
a fortiori issue here since the existence of feasibility was a matter actually tried
before the Board, not merely stipulated to. The present attack by IP&L is thus an
attack on the primary reason why the Board gave IP&L any relief at all as to Stout.

It seems quite clear that [P&L’s loss of appetite for the build-out option is

caused by the excellent pricing which INRD has extended to it in its bid. IP&L
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presumably feels that the INRD bid is so low that there is no point in actually
performing a build-out and incurring the necessary capital costs, since the
advantages, if any, that would be gained from the pricing of an alternative bid for
single-line service from ISRR would be not worth it. Instead, IP&L is attempting
to get that ISRR single-line service from the Board without making any investment
at all, except for lawyers’ fees. IP&L seeks to invade INRD’s property to obtain
a competitive constraint which is greater than what existed in 1996. That would
go well beyond the purposes of the merger conditions, and in the long run, like
all schemes for forced access to rail lines unrelated to the effects of mergers, would
be harmful to the health of the railroad industry and contrary to the philosophy of
the Staggers Act.

* * * * *

It is impossible to say that giving ISRR direct access to Stout, and thereby
turning Stout from the physically solely-served point that it was prior to the
Conrail Transaction into one having direct physical access by three railroads
(INRD, NS and ISRR) is necessary to replicate the competitive presences and
constraints that existed in 1996 before the Conrail Transaction. The state of play in
the current negotiations between INRD and IP&L belies that. ****. The proposal
to make an intrusive award of trackage rights to ISRR for participating in the
ISRR/NS bid rejected by IP&L is on its face contradictory — if not laughable.

What we have here in IP&L’s comments is a potentially self-destructive sort of
opportunism, to create a set of competitive options that go even further than the

Board already has gone in making Stout’s situation better than it was in 1996.
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In the long run, that sort of proposal, and any support from the Board by
yielding to such opportunistic claims, will prevent the railroads from having
the capital necessary to provide innovative service options like those INRD has
proposed here, with the “Express Service™ proposal which solves some of the basic
delivery problems at Stout and reduces the number of train sets (to be furnished by
the shipper) that must be employed. The playing field has been tilted far enough

toward IP&L, and it would be fundamentally wrong to go any further.

VII. CONCLUSION

The comments received by the Board on CSX’s General Oversight report
filed June 1, 2001, confirm the conclusions of that report. With respect to those
commenters who have requested action by the Board, none of the requested relief
is necessary or appropriate. The conditions imposed by the Board in approving the
Conrail Transaction with respect to CSX’s operation of the lines and properties
of Conrail allocated to it, and other matters concerning CSX, are working

appropriately to fulfill their purposes and no further conditions are warranted.
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Introduction

The Surface Transportation Board (“STB” or “Board™) instituted this proceeding
to implement the oversig .. condition it imposed in Finance Docket No. 33388, the
acquisition and division of Consolidated Rail Corporation (“Conrail””) by CSX
Transportation, Inc. (“CSX”) and the Norfclk Southern Railway Co. (“NS”) (collectively,
“Applicants™). Decision No. 1, served February 9, 2000. The proceeding focuses upon
“the progress of implementation” of the transaction, and the efficacy of the conditions
imposed by the Board. Id. at 1.

The United States Department of Transportation ("DOT" or "Department") in its
initial comments offered some preliminary observations as well as its views on the
subject of safety. DOT-3 (filed July 16, 2001). Our initial comments also indicated that,
consistent with past practice, we would review the submissions of other parties before
presenting more substantive comments for the record. Id. We have now completed this

process and our reply comments follow. '

'/ DOT has not been able to obtain the initial submissions of all of the parties reported to have made
comments. We therefore offer no views as to issues not specifically addressed herein.




The Record

There have been relatively few comments submitted in this oversight period. No
party has continued to complain about one of the major subjects of last year’s oversight:
merger-related service disruptions. It therefore appears that the Applicants may have
managed to overcome their initial difficulties and that at this point they are providing rail
service at levels that are at least acceptable to most of theic shippers. No party of which
DOT is aware has contended that the transaction has resulted in reduced competition or
that there are environmental or community impacts that have not been addressed. It is
noteworthy that the alteration of the rail system in the East brought about by the
underlying transaction has not produced evidence of -t least some discontent with regard
to these matters. This apparent absence is a hopeful sign. Because this transaction
wrought such fundamental changes, however, the Board should clearly indicate its
intention to continue to monitor developments and to invite submissions from affected
parties.

The issue that has attracted the most attention concerns statements NS made with

respect to Conrail facilities it acquired :n Holidaysburg, Pennsylvania. 2 DOT offers no

comment on that particular subject, but we do generally address below the import of
written representations made on the record by merger applicants and other parties.

The only other comments of which the Department is aware were filed by
Indianapolis Power and Light Company (“IPL") and the New York City Economic
Development Corporation (“NYCEDC”). With respect to the former, the Board found
that the underlying transaction threatened IPL with a loss of competition and imposed a
two-fold remedy: preservation of a build-out option and access by NS over the lines of a
subsidiary of CSX. Decision No. £9 at 117. IPL has now averred that the latter remedy
is not effective. Comments of IPL, passim. The Department supported only preservation
of the build-out option for IPL. Brief of DOT (filed February 23, 1998) at 32.

Consequently, we offer no comment on the efficacy of the other condition at issue.

%/ See, e.g., Comments of the Association of American Railroads, National Industrial Transportation
League, AES Eastern Energy Services, and The Fertilizer Institute.




With respect to NYCEDC, that party reports that CSX and NS have provided
helpful information during the past twelve months, that CSX has made certain
misstatements concerning revitalization of rail service in and around New York City, and
that it continues to work with CSX and the Canadian Pacific railroad to make progress on
this subject. Comments of NYCEDC at 2-4. The Department is gratified that there is
apparent progress on this exceedingly difficult problem. We commend the parties for

their good faith efforts and encourage them to continue to explore potential solutions.

Commitments and Representations

A controversy has arisen in this proceeding that con.erns the commitments or
representations railroad merger applicants make. DOT takes no position either on the
statements made by CSX or NS that are the focus of this controversy or on whether they
actually rise to the level of commitments.  The Department is concerned, however, both
that such disputes are taking place and that they may continue or their number grow in
future cases. This outcome could only produce uncertainty and discourage participants in
rail consolidation cases froin attempting to resolve their differences privately. DOT

generally shares the STB’s viewpoint that negotiations between individual parties is the

best approach for parties to follow in resolving their differences. * Accordingly, we wish

to offer some basic views on the nature and import of written representations made by
railroad merger applicants and other parties that are intended to become part of the

record. *

3/ By far the largest amount of attention has focused on written and verbal statements made by NS with
respect to the Holidaysburg (Pennsylvania) Car Shops in order to gain support for the acquisition and
division of Conrail. Indeed, this subject has spawned its own decisions and procedures. Decision Nos. 186
and 188 (served May 21 and June 8, respectively). More recently the State of Maryland has identified a
different set of commitments allegedly undertaken by CSX in order to secure support for the same
transaction. MD-3. In each of these cases concerns have been expressed as to whether the respective
railroads are living up to the commitments they may have made during the regulatory process.

% but ¢f DOT-3 filed July 25, 2001, in Finance Docket No. 34000 regarding the settlement reached
between the Applicants in that case and Great Lakes Transportation, LLC.

5/ Verbal statements, unless contemporaneously recorded in some formal way (such as by stenographer).
are generally less certain and more susceptible of misunderstanding, and their reliability and significance in
the record is much diminished. Transcripts of depositions, just l.ke verified statements, may prove helpful
in interpreting the existence and extent of written representations.




There are at least two types of commitments that generally arise in the comext of
rail merger proceedings. The first are those contained in the application documents
themselves or in pleadings submitted by merger applicants throughout the regulatory
process. The second are those included in a formal settlement agreement advanced by

the merger applicants and one or more other parties and then filed with the STB with a

request that they become a condition of approval. ® Our comments a.Jress only these

types of representations.

Written representations of both types are intended by the applicant carriers to be
relied upon by the STB and interested parties. They must be, for the regulatory process
requires as much for the creaticn of a meaningful record. This is clearly the case for
affirmative statements contained in applications themselves (see 49 C.F.R. §§ 1180.6,
1180.8), and it can be no less true for commitments made by merger applicants in
subsequent pleadings. The same applies io commitments contained in settlement
agreements submitted for the Board’s consideration and approval. 7 The reliance
necessarily induced by these statements as a general matter requires that they should be
met.

There is an additional reason to treat commitments contained in settlement
agreements in this way: They comprise a bargain struck by the signatory parties. In
order to reach settlement, the parties have presumably negotiated a mutually agreeable
way to proceed, and the result may or may not include conditions or quaiifications to the
promises they have exchanged. These undertakings, of whatever nature (e.g., whether to

invest certain sums, limit the number of rail operations, withdraw prior statements from

®/ An example of the former type is the representation made by the Canadian National Railway (“CN™)
when, in sceking to merge with the Illinois Centrai Railroad Co. (“IC”), it promised to maintain the
Chicago gateway to address concerns of North Dckota agricultural shippers. See Finance Docket No.
33556, Decision No. 37 (served May 21, 1999) (slip opinion) at 37. An example of the latter type is the
settlement agreement entered into between Union Pacific and Burlington Northern Santa Fe in Finance
Docket No. 32760; See Decision No. 44 (served August 12, 1996) (slip opinion) at 145. The Department
does not herein address any other type of alleged representations, written or otherwise.

’/ Le., they immediately become part of the record and thus their reliability is paramount. Moreover, those
that are adopted as a condition of approval are endowed with additional legal significance, including
protection from otherwise applicable laws. 49 U.S.C. §§ 11321.




the record, etc.), are contractual in character. This suggests an additional basis beyond
reliance by third parties and regulatory integrity to hold the parties to the terms of the
statements to which they have agreed: By exchanging promises to which they attach
value, the signatories to these compacts have an expectational interest that the promises
will be kept. This takes piace in the context of a regulatory proceeding, which introduces
additional coi.siderations, but to the extent the public interest does not require
modification of the terms of the arrangement, and the Board adopts a settlement as a
condition of approval, there should be a strong presumption that the parties will be held
to their agreement.

It is possible, of course, that in a given case the written commitments of these
types may themselves be imprecise, or expressed in terms of using “‘best efforts” to
accomplish an agreed result. But the greater the specificity of the terms and the fewer the
express qualifications, the more clear is the promise and the duty to deliver. Parties that
do not (or in the process of negotiating, cannot) condition the express undertakings in
their settlements should be expected to follow through on the terms acti 1lly agreed upon.
Having had the opportunity to negotiate for themselves whatever flexibility they could

during the process leading up to the settlement, they should not afterwards look to the

Board to relieve them from the performance of that which they agreed to perform. *

Requiring parties to fulfill their commitments is hardly, as some have contended,
micromanagement by the STB. It is precisely the opposite: it leaves the parties in the
positions in which they placed themselves.

Finally, the Department does not mean that these kinds of statements are
immutable. We recognize that circumstances do sometimes change so that parties that
have made commitments approved by the Board as conditions may want to modify those
commitments. However, it is our view that such terms r..ay only be altered in the same
way as other conditions. Because the representations at issue have been deemed in the

public interest and they have been relied upon by the STB and others, they may not be

¥/ The parties to settlements whose terms the Board modifies in the public interest, of course, must adhere
to the STB’s changes rather than to their original agreement. See, e.g., the settlement agreement initially
submitted by the Applicants and the Burlington Northern Santa Fe Railway Co. in Finance Docket No.
32760.




changed simply on the decision of a merger applicant or even on the agreement of the
signatory parties. Other interested parties may offer their own comments and the Board

must determine whether to change what is, after all, a condition of approval.

Conclusion

The still-evolving effects of this transaction call for continued oversight. Thus the
Board should be prepared to address long-term impacts that may not yet have emerged
from this far-reaching transaction. Nonetheless, at this point CSX and NS seem to have
recovered from their original missteps and there is no record of adverse competitive or
other effects. The Department believes that as a general matter railroad merger
applicants and parties to settlement agreements submitted for the Board’s approval must
abide by the terms of their commitments contained in such documents. DOT looks

forward to continuing to participate in this oversight process.

Respectfully submitted,

R A4

ROSALIND A. KNAPP
Acting General Counsel

August 3, 2001




CERTIFICATE OF SERVICE

[ hereby certify that on this date I caused a copy of the Reply Comments of the
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The undersigned filed Comments for Indianapolis Power & Light Company ("IPL") in the
above-referenced proceedings on July 16, 2001. In those Comments (at 2), it was noted that
IPL's Petition for Review of the Board's Decision No. 3 issued in the above-referenced
proceeding was pending in the D.C. Circuit. This is to advise the Board and the parties of two

subsequent developments.

The D.C. Circuit has now issued an order and judgment in Case No. 01-1005, concluding
that the Board's Decision No. 3 was not arbitrary, capricious, an abuse of discretion, or otherwise
contrary to law (copy enclosed). Earlier, as the Board knows, the Second Circuit concluded that
[P1.'s interests would be best addressed in the above-referenced "oversight" proceeding.

In IPL's view, the matters that the Board concluded were "speculation” in Decision No.
125, served May 20, 1999 in Finance Docket No. 33388, or as to which the Board concluded in
Decision No. 3 thai IPL should continue to pursue with Norfolk Southern, arc not "speculative"
and have been pursued to the maximum extent that IPL is capable of doing, as explained in IPL's
Comments filed July 16, 2001. In particular, IPL has provided all necessary volume and
frequency information to NS, and has received clearly uncompetitive rates in response. When IPL




Mr. Vernon A. Williams
July 30, 2001
Page 2

so informed NS, and gave it a further opportunity to provide "best and final" rates (the
commercial means by which such matters are concluded, one way or the other), NS did not
respond, even though IPL told NS it required a response by June 21, 2001. Accordingly, there is
nothing mc ve tha. IPL can do to secure "efficient and competitive" service, as the Board held IPL
was entitled from NS (Decision No. 96 at 14), without the Board's assistance.

Given that the Board assured IPL and the D.C. Circuit that IPL could continue to seek
relief from the Board in the "oversight" process (Decision No. 125 at §; May 21, 2001 Response
in D.C. Cir. No. 01-1005 at 9-10 (IPL's Petition is "premature,” and "IPL retains administrative
remedies to address any inadequacies n those conditions as they arise")), and given that the
Second Circuit so concluded as well, IPL believes that the D.C. Circuit's decision leads to only
one conclusion: that IPL is entitled to a decision on the merits of its evidence, as presented in its
July 16, 2001 Comments, in this proceeding.

The other development is that, on July 27, 2001, in Case No. 00-1209, et al. CF
Industries, Inc. v. STB, the D.C. Circuit affirmed another decision of the Board. In that opinion,
the Court (in Section II) made clear that rates 5-10 percent above a prior, competitive level, and

certainly 18 percent higher, demonstrate the absence of effective competition. That decision is
certainly applicable to IPL's facts as presented in its July 16, 2001 Comments.

Respectfully submitted,
Michael F. McBride
Bruce W. Neely

Attorneys for Indianapolic Power & Light
Company

cc(w/encl.): Richard A. Allen, Esq.
Michael P. Harmonis, Esq.
Dennis G. Lyons, Esq.
Karl Morrell, Esq.
Paul Samuel Smith, Esq.




~UHnited States U ourt of Appeals

FOR] THE DISTRICT OF COLUMBIA CIRCUIT

No. 01-1005 September Term, 2000

Filed On:

Indianapolis Power & Light Company, T ”U'ES
oas S GOt IR
Petiioner

Surface Transportation Board and United
States of America, CLERK
Respondents

CSX Transportation, Inc., et al.,
intervenors

BEFORE: Ginsburg, Chief Judge; Henderson and Rogers, Circuit Judges

ORDER

Upon consideration of the motions for summary affirmance, the response
the.eto, and the reply; the motion to strike the motions for summary affirmance, the
oppositions thereto, and the reply; and the motion to establish the initia: briefing
schedule and oral argument date (styled as a motion to “Further Govern Proceedings”),
and the responses thereto, it is

ORDERED that the motion to strike be denied. The motions for summary
affirmance were timely filed in accordance with this court's April 12, 2001 order directing
the parties to file motions to govern {urther proceedings within 30 days of the United
States Court of Appeals for the Second Circuit's disposition of Erie-Niagara Rail

Steering Committee v. STB, No. 98-4285. Itis

FURTHER ORDERED that the motions for summary affirmance be granted. The
merits of the parties’ positions are so clear as to warrant summary action. See
Cascade Broadcasting Group, Ltd. v. FCC, 822 F.2d 1172, 1174 (D.C. Cir. 1987) (per
curiam); Walker v. Washington, 627 F.2d 541, 545 (D.C. Cir.) (per curiam), cert. denied,
449 U.S. 994 (1980). Petitioner has not demonstrated that the decisiun of the Surface
Transportation Board from which review is sought is arbitrary, capricious an abuse of
discretion, or otherwise not in accordance with law. See
205 F.3d 416, 421 (D.C. Cir. 2000); Pappas v. FCC, 807 F.2d 1019, 1023 (D.C. Cur
1986). Itis




United States Court of Appeals

FOR THE DISTRICT OF CoLumBIA CIRCUIT

No. 01-1005 September Term, 2000

FURTHER ORDERED that the motion to establish the initial briefing schedule
and oral argument date be dismissed as moot.

The Clerk is directed {o withhold issuance of the mandate herein until seven
days after disposition of a timely petition for rehearing or petition for rehearing en banc.
See Fed. R. App. P. 41(b); D.C. Cir. Rule 41.

Per Cu?m
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Hon. Vernon A. Williams

Surface Transportation Board

Office of the Secretary

Case Control Unit

Attn: STB Finance Docket No. 33388 (Sub-No. 91)

Washingtor DIC. 30423-0001 |
ashington, D.C. - /

Re:  Finance Docket No. 33388 (Sub-No. 91)

Dear Sir:

I am enclosing for filing the original and twenty-five (25) copies of the Comments of the
New York City Economic Development Corporation in this proceeding. I am also enclosing a
3.5 inch diskette with this document.

In addition, I am enclosing one additional copy of this document which I ask that you
date stamp and return to our messenger.

s

Sincerely,

Lok

Charles A. Spit

Julia Farr, Esquire
All parties of record in F. D. No. 33388 (Sub-No. 91)




Befoi ¢ the
SURFACE TRANSPORTATION BOARD
Washington, D.C.

Finance Docket No. 33388 (Sub-No. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC.,
NORFOLK SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY
COMPANY - - CONTROL AND OPERATING LEASES/AGREEMENTS - -
CONRAIL, INC, AND CONSOLIDATED RAIL CORPORATION

(GENERAL OVERSIGHT)

COMMENTS OF THE
NEW YORK CITY ECONCMIC DEVELOPMENT CORPORATION

The New York City Economic Development Corporation (“NYCEDC”) hereby submits

its Comments' on Second Submission by Applicants CSX Corporation and CSX Transportation,

Inc. (collectively, “CSX™) (CSX-4) and the Second General Oversight Report of Norfolk
Southern Corporation and Norfolk Southern Railway Company (collectively, “NS™) (NS-5) on
June 1, 2001,
INTRODUCTION

NYCEDC, together with New York State, has emphasized continuously in this
proceeding, the importance of ensuring a competiiive balance for rail transportation services in

New York City and the surrounding region. Their Responsive Application® sought to bring the

' NYCEDC has labeled this document “NYC-3". Previous documents submitted by NYCEDC in this Oversight
Docket have not been assigned document numbers. However, based on NYCEDC having made two previous filings
in this proceeding, a Motion for Extension of Time on July 13, 2000, and Comments on July 19, 2000, this
docinent is assigned “NYC-3).

? CsX and NS are collectively referred to in these Comments as “Applicants”.

* F. D. No. 33388 (Sub-No. 69), Responsive Application - - State of New York, By and Through Its Department of
Transportation and the New York City Economic Development Corporation




benefits of two railroad service to shippers on the east side of the Hudson River similar to the

benefit that shippers on the New Jersey side of the Riv :r were slated to enjoy by virtue of

creation of the Shared Assets operation.® Access for New York City shippers to direct rail

service by more than one railroad remains a basic tenet of NYCEDC’s approach to transportation
issues. As carriers continue assessing merger strategies and potential partners in light of the new
rules recently published in Ex Parte 582 (Sub-No.1). Major Rail Consolidation Procedures
(Service Date June 11, 2001), NYCEDC remains focused on the importance of direct rail
competition on both sides of the Hudson River to the City’s economic future.

In these Comments, NYCEDC reports on the carriers’ response to the one of the issues
raised during the Oversight proceeding last year, and addresses issues that have arisen since its
last submissions in this proceeding.

COMMENTS

(1)  RESPONSE TO ISSUES RAISED IN THE OVERSIGHT COMMENTS LAST
YEAR.

In last year’s Comments NYCEDC raised an issue with respect to the Applicants’
reporting about intermodal traffic to and from the New Jersey yards across the George
Washington Bridge. Specifically, NYCEDC stated that Applicants reports about intermndal
traffic to and from the northern New Jersey Shared Assets area were seriously inadequate and
did not provide the level of useful information to the City that is required to address the air
quality and highway and bridge congestion issues that were raised during the review of the
transaction. Since that time, NS and CSX have begun providing more extensive and regular

information to NYCEDC. However, the studies could provide even better information to

* See Joint Responsive Application of the State of New York and NYCEDC (NYS-11/NYC-10), filed in the F. D.
No. 33388 on October 21, 1997, at 7-9, 10-11 and attached testimony.




interested parties if they were modified slightly. To the best of NYCEDC’s knowledge, the truck
surveys are taken on Wednesday each week. However, NYCEDC understands that a larger
volume of intermodal trains are unloaded on Sunday and Thursday each week, meaning that the
survey does not capture an accurate picture of the trafiic volumes. Changing the day of the week
on which the surveys are taken could provide information that is more useful to the survey’s
audience.

(2) THE CARRIERS’ JUNE 1 SUBMISSIONS DO NOT PAINT A COMPLETELY
ACCURATE PICTURE.

a. CSX Chose Not To Follow the Process for Obtaining Rights to Operate at the 65™
Street Yard. and Should Not Lay That Decision at NYCEDC’s Feet.

CSX creates the impression in its Second Submission that NYCEDC made an

affirmative decision to award a contract to operate the transload facility at 65" Street Yard in

Brooklyn to CP rather than to CSX. See CSX-4 at 69. This is not true.’

As a public agency, NYCEDC must award contracts on the basis of a competi:ive
procurement unless there is an overriding need and justification for a sole-source. When CSX
asked NYCEDC personnel to award a sole-source contract for this facility, there was no
justification for such an award and NYCEDC personnel declined. As a result, when CSX in its
turn declined to participate in the bidding for the right to operate this facility, NYCEDC had no
choice but to award it to one of the several other entities that did participate. CP won this
contract based on criteria spelled out in the procurement documents. Again, the record must be
clear that CSX made the choice not to seek the right to operate there, and that no action of

NYCEDC or any other agency of the City prevented the carrier from securing that contract.

* In fact, a subsequent statement in CSX’s Submission confirms that this impression is not accurate. When
discussing this facility later in the Submission, CSX relates its conclusion that “the economics did not support an
investment on CSXT"’s part for such an undertaking at this time.” CSX-4 at 76.




b. The NYCEDC Major Investment Study Of A Cross Harbor Tunnel Does Not Focus
Solely On Rail Use Of That Tunnel.

NYCEDC acknowledges and appreciates CSX’s active and continuing
participation in this study of a possible tunnel under New York Harbor. However, the discussion
of this study and its future funding includes one factual misstateme .. CSX states that “the cost
of the tunnel itself (estimated at $1 billion for a single-track tunnel) would be borne by the
freight railroads.” CSX-4 at 75. Neither NYCEDC nor any other agency has yet made a final
determination as to the source of funding for that project. In fact, all possibilities remain under
consideration. The City and its potential partners in this project are looking at public and private
sourc :s of funding, and at contributions from other potential users such as electric transmission
lines or telecommunication facilities. ther creative funding ideas have emerged, such as
imposition of a surcharge on trucks crossing the George Washington Bridge. The only definite
statement that can be made at this time about this tunnel is what has not been decided, that is, it
has not been decided that the treight railroads alone will bear the costs of the tunnel.
CONCLUSION

Overall, NYCEDC is gratified by the efforts that CSX and CP have made to enhance
service offerings to shippers in the City. Certainly, NYCEDC believes that more could be done
by both carriers to fulfill the promise of the operating arrangements approved on Decision No. 89
and subsequently for the New York City metropolitan region. Good faith attempts to address the
City’s concerns continue, however, and NYCEDC looks forward to working with both carriers to

bring further service enhancements that will attract more traffic to rail and away from the trucks

that clog the City’s streets and bridges. Improving service offerings and quality can only




enhance the attractiveness of New York City to commercial enterprises tha. benefit from the
avail~hility of multiple competitive, direct rail service offerings.

Dated: July 16, 2001 Respectfully submitted

Charles A. Spituligk
McLeod, Watkinson & Miller
One Massachusetts Avenue, N.W.
Suite 800

Washington, D.C. 20006

(202) 842-2345

Counsel for the New York City
Economic Development Corporation




VERIFICATION

I, Alice Cheng, Vice President, verify under penalty of perjury that the facts recited in
the foregoing COMMENTS OF THE NEW YORK CITY ECONOMIC DEVELOPMENT

CORPORATION are true and correct.

/42;&,,.4

SUBSCRIBED AND SWORN TO
BEFORE ME THIS 13*DAY OF
JULY , 2001.

. Q.C &
N«mm.uwh of Deeds

My Commission Expires: __¢e /: 3 / 200/

Cert. Filed in New York Cou
Commission Exgwes Octooer 23 !0




.

CERTIFICATE OF SERVICE

I hereby certify that I have this day caused to be served a copy of the foregoing
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COMMENTS OF INDIANAPOLIS POWER & LIGHT COMPANY
Introduction

Indianapolis Power & Light Company ("IPL") hereby submits its Comments on the June
1, 2001 Reports of CSX Corporation and CSX Transportation, Inc. (collectively, "CS™.") and
Norfolk Southern Corporation and Norfolk Southern Railway Company ("NS").

As the Board knows, IPL's concerns with the Conrail acquisition by CSX and NS, and its
division between them, have been the subject of extensive prior pleadings and decisions by the
Board. See, e.g., Decision Nos. 89 (at 116-17, 177), 96 (at 14-15, 35), 115 and 125 in Finance
Docket No. 33388; see also Decision Nos. 2 and 3 in this proceeding.! Suffice it to say, as the
Reports of CSX and NS show, IPL was provided with two remedies at its Stout Plant in
Indianapolis. One remedy was direct access by NS to the Stout Plant over the lines of CSX
subsidiary The Indiana Rail Road ("INRD"). The other was that IPL had the right to "build cut"
to the former Conrail Belt line, over which it would be entitled to direct access from either NS or
Indiana Southern Railroad Company ("ISRD").

Argument

New Evidence and Changed Circumstances. Not wishing to burden the Board or the
record with repetitious arguments, we will be brief. There is, however, new evidence that now
proves, beyond a shadow of a doubt, that NS is incapable of providing the "efficient and
competitive" service to IPL that the Board quite rightly held to be required. Decision No. 96 at

14 (emphasis added). Although the Board concluded in Decision No. 125, served May 20, 1999,

that IPL's request for additional relief at that time was premature, because there had been no

| We refer to some of these Decisions herein by Decision number, without repeating the
Docket Number in which the Decision was issued.




experience with NS service since the Conrail "split" had not occurred as of that time, it did invite
IPL to seek further relief in the "oversight" proceedings if need be, and the Second Circuit denied
[PL's petition for review of Decision No. 125 on that basis, not on the merits. Erie-Niagara Rail
Steering Committee, et al. v. STB, 247 F.3d 437 (2nd Cir. 2001). Accordingly, it is clear that
IPL has a right to additional relief in this proceeding if the evidence justifies that result.

Prior Litigation. As the Board knows, IPL participated actively in the first "oversight"
proceeding under this docket number, conducted in 2000-01. In fact, the Board issued Decision
Nos. 2 and 3 in that "oversight" proceeding devoted solely to matters involving IPL. In Decision
No. 3, the Board denied furthei relief to IPL, again at that time, concluding that IPL had not
effectively invoked either of the remedies the Board provided in Decision Nos. 89 and 96.
Decision No. 3 is under review in the United States Court of Appeals for the District of Columbia

Circuit, No. 01-1005.

NS Response to IPL's Request. With respect to the direct-access condition, the Board

concluded that IPL should provide NS with information about the amount of coal tha: NS could
carry and the frequency that NS would carry whatever amount it carried. IPL did so. Decision

No. 3 at 7. NS has now responded (Exhibit No. 1), quoting rates




IPL's Response. IPL responded to Exhibit No. 1 by sending NS a further letter (Exhibit

No. 2)

IPL also informed NS that, if it did not receive a response to Exhibit
No. 2, IPL wou'd assume that NS could not compete for IPL's business at the Stout Plant and

would be forced tu take other steps to protect its interests. NS replied




NS responded with rates

IPL Should Now Receive Direct Service from Indiana Southemn. IPL is entitled to relief

because its direct-access remedy for Indiana Southern-origin coal in interchange with NS has not

and cannot produce a competitive rate. IPL has done all that it could by requesting rates in joint

service with Indiana Southern from NS, by specifying volumes and frequencies, and

The only solution
is to al!~w Indiana Southem to serve the Stout Plant directly, because it clearly could offer

competitive service




Build-Out Remedy. IPL should not, indeed must not, be required to invoke its other
remedy, the "build out," to get "efficient and competitive" service. The Board did not so provide
in Decision No. 89; the two remedies were not provided in the alternative. If the Board intended

to require that in Decision No. 3 in this proceeding, it was clearly wrong, for that is, effectively, a

way to negate the direct-access remedy, instead of making it "efficient and competitive." Yet,

IPL was held by the Board to be entitled to an "efficient anc competitive" direct-access remedy, in
Decision Nos. 89 and 96.

It has always been clear that direct access was the far more competitive remedy than a
"build-in" or "build-out," although the "build-out" remedy was also always available to IPL. The
proof is hi .orical, as well as logical; IPL relied on Indiana Southern/Conrail service as its
alternative to INRD service until, and even ¢ iter, it entered into its contract with INRD in 1996,
not the threat of a "build-out." That was the evidence before the Board that led it to award the
direct-access remedy, because the "favorable switching charge”" Conrail had for that service
allowed it to compete, as the Board found. Decision No. 89 at 116-17; Decision No. 96 at 14

Logically, of course, direct access would be far superior to a build-out or build-in, because

IPL showed the build-out would cost about $8 million, and CSX claimed it ‘would cost as much as

* The contention that IPL is required to invoke its "build out" remedy before seeking
relief under its "direct access" remedy, if adhered to by the Board, would lead to the illogical
conclusion that IPL was in a worse position after receiving two remedies than if the Board had
only awarded it the direct-access remedy, for under the latter scenario it would be unarguable that
IPL would be entitled to relief if the direct-access remedy were not "efficient and competitive."
To put IPL in a worse position because it was entitled to two remedies to replace the competition
it lost cannot be defended.

-5-




$25 million, if it could be built. Moreover, the Board cannot assume that it would approve the
build-out, because as the Board knows, approval is subject tc environmental review. The "build-
out" in question would be a difficult one, given the buildings along the likely route, the need to
cross Eagle Creek with a bridge, and given that there is a busy intersection at Kentucky Avenue
that would need to be crossed (with the need to receive approval to install different traffic control
there). But the point is, to say to IPL, as the Board seems to have said in Decision No. 3, words
to the effect that "if you can't use the direct access remedy, go use the 'build-out' remedy before
coming to this Board for relief," is simply illogical. IPL was entitled to both remedies, and the

Board's approach effectively limited it to the "build-out" remedy. If that were to be IPL's only

remedy, the Board would not have awarded it the direct-access remedy as well.

onclusion

IPL hereby seeks direct access to 1s Stout Plant for Indiana Southern Railroad, and

should not have to first construct its "build-out" remedy to get direct access, because IPL was




entitled to an "efficient and competitive” direct-access remedy

Respectfully submitted,

Richael F Tnfirds—
Michael F. McBride
Bruce W. Neely
LeBoeuf, Lamb, Greene & MacRae, L.L.P.
1875 Connecticut Avenue, N.W., Suite 1200
Washington, D.C. 20009-5728
(202) 986-8000 (Telephone)
(202) 986-8102 (Facsimile)

Attorneys i lis Power i

Company

Due Date: July 16, 2001
Dated: July 16, 2001
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CcsX
TRANSPORTATION

TARIFF CSXT COBU-4

(FORMERLY FREIGHT PUBLICATION CR 4811)

CONTAINING
LOCAL AND JOINT RATES APPLYING
ON
BITUMINOUS COAL (STCC 11 212)
FROM INDIANA POINTS

TO INDIANAPOLIS, IN

Always show the Tariff Number as the authority for all shipments made using the
prices contained herein.

ISSUED AUGUST 10. 1998 EFFECTIVE AS OF JUNE 1. 1999




CSX TRANSPORTATION
TARIFF CSXT-COBU+4
(formeriv CR 4611)

RATES ARE APPLICABLE ONLY VIA ROUTES SHOWN BELOW
RATES IN DOLLARS PER NET TON EXCEPT AS NOTED

RATES
ORIGIN DESTINATION (Sec Notes 1,23 apd ) ROUTE
Colump! Column2

INDIANA JINDIANA

Hawthomne Mine Indianapolis 4.07 3.63 CSXT

Lynnville Mine Indianapolis 5.74 4.84 CSXT

Miller Creek Mine Indianapolis 3.63 3.17 CSXT

Triad Mine In. dianapolis (2)349.00  (2)316.00 CSXT

Kindill #1 or #2 Indianapolis 5.74 4.84 AWW-Oakland City Jet, IN-CSXT

Cclumn | - Applies in Railroad Owned Cars.
Colurmn 2 - Applies in Private Cars.

Note | - Destination of Indianapolis can represent either of IP&L’s Perry K Plant or E'W. Stout Plant.
CSXT will absorb $42.00/car switching at E.W. Stout (INRD). Additional switching charges
are unabsorbed by CSXT.

Notw: Z - Minimum train size is 50 cars on all shipments.

Note 3 - [P&L owned Private equipment shall be provided free to carriers.

NméompmmmubemadeinOpenTopHopperCanmly

(a) Rates in dollars per car

Note: This tariff is, in essence, a republication of Conrail’s Freight Publication CR 4611 in effect as of the
expiration date of May 31, 1999. lnt‘ooml«tcnpagellofbowwcsx-lSOinSTBFinm
Docket No. 33388 (Conrail Acquisition Proceeding) CSXT States: “From CSX's perspective, as of the
SplitDae,itMmMCwaﬂ'smb&hduriﬁmahmhsw&eMmﬁngmfw
lSRmeﬂuSmth(andthcrdndem)andtomhmhtheamefor
the foreseeable future, subject to RCAF(U) adjustments.” Accordingly, the rates herein will be adjusted
mywmmdumwmwmmmefomncu-umm
by the Surface Transportation Board. Hm.ﬁemwﬁnmbeadjnsudbdowthemhthis
ariff COBU<4 effective June 1, 1999.







From: "Dean W Alger" <dalger@ipalco.com>

To: <mfmcbrid@llgm.com>

Date: Tue, Jun 26, 2001 3:50 PM

Subject: RE: Norfolk Southern Rate Proposal for Indianapolis
Power &Light 's Stout Plant

"Evans, Doug" <drevans2@nscorp.com> on 06/25/2001 10:27:06 AM

Dennis C Dininger/IPALCO@IPALCO

Dean W Alger/IPALCO@IPALCO, "Listwak, Ron"
<ralistwa@nscorp.com>, "Edwards, John, V"
<Johr.. Edwards@nscorp.com>

Subject: RE: Norfolk Southern Rate Proposal for Indianapolis
Power & Light 's Stout Plant

Dennis,

Thanks. I did receive the tariff and appreciate the help. As

information,
I have been working with the Indiana Southern and am hopeful

about giving
you a revised proposal shortly.

Enjoy your vacation.
Doug Evans
Original Message
From: Dennis C Dininger [mailto:ddininger@ipalco.com]

Sent: Friday, June 22, 2001 10:11 PM
To: drevans2@nscorp.com




Cc: dalger@ipalco.com

Subject: RE: Norfolk Southern Rate Proposal for Indianapclis
Power &

Light 's Stout Plant

Doug,

I faxed to you the CSX tariff, as you requested, before lunch
today. If you

did

not receive it, please reply as soon as possible. I will be on
vacation

next

week, but will be checking my voicemail and email periodically.
Please

contact

Dean Alger at 317-261-8102 if you need immediate attention.

Thanks for your interest in our business,
Dennis Dininger

CC: "Lundy Kiger" <lkiger@ipalco.com>, "Greg J Daeger"
<gdaeger@ipalco.com>, "Roy Holmes" <rholmes@ipalco.com>




UNITED STATES OF AMERICA
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 33388 (SUB-NO. 91)
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NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY

-- CONTROL AND OPERATING LEASES/AGREEMENTS --
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(GENERAL OVERSIGHT)

CERTIFICATE OF SERVICE

I hereby certify that I have served. this 16th day of July 2001, a copy of the

"

foregoing "Comments of Indianapolis Power & Light Company.” by first-class mail, postage

prepaid, or by more expeditious means, upon the following:

Office ot the Secretary Dennis G. Lyons, Esq.
Case Control Unit Amold & Porter
Attn.: STB Finance Dkt. 33388 555 Twelfth Street, N.W.
(Sub-No. 91) Washington, DC 20004-1202
Surface Transportation Beard
Mercury Building Michael P. Harmonis, Esq.
1925 K Street, N.V.. U.S. Department of Justice
Washington, DC 20423-0001 Antitrust Division
325 7th Street, N.W., Suite 500
Richard A. Allen, Esq. Washington, DC 20530
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888 Seventeenth Street, N.W. Paul Samuel Smith, Esq. (C-30)
Washington, DC 20006-3939 U.S. Department of Transportation
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Re:  Finance Docket No. 33388 (Sub-No. 91)
Dear Sir:
I am enclosing for filing the origina! and twenty-five (25) copies of the Comments of the

State of Maryland in this proceeding. I'am also enclosing a 3.5 inch diskette with this document.

In addition, I am enclosing one additional copy of this document which I ask that you
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Julia Farr, Esquire
All parties of record in F. D. No. 33388 (Sub-No. 91)




Before the
SURFACE TRANSPORTATION BOARD
Washington, D.C.

Finance Docket No. 33388 (Sub-No. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC.,
NORFOLK SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY
COMPANY - - CONTROL A!D OPERATING LEASES/AGREEMENTS - -
CONRALIL, INC, AND CONSOLIDATED RAIL CORPORATION

(GENERAL OVERSIGHT)

COMMENTS OF
THE STATE OF MARY LAND

The State of Maryland, by and through its Department of Transportation (“MDOT"”)

hereby submits its Comments' on the Second Submission by Applicants CSX Corporation and

CSX Transportation, Inc. (collectively, “CSX”) (CSX-4) and the Second General Oversight
Report of Norfolk Southern Corporation and Norfolk Southern Railway Company (collectively,

“NS”) (NS-5) on June 1, 20012,

' MDOT has labeled this document “MD-3". Previous documents submitted by the State of
Maryland in this Oversight Docket have not been assigned document numbers. However, based
on the State having made two previous filings in this proceeding, the Letter/Comments of John
D. Porcari, Secretary of Transportation of the State of Maryland on July 14, 2000, and a
Certificate of Service of those Comments on July 26, 2000, this document is assigned “MD-3".
2 CSX and NS are coilectively referred to in these Comments as “Applicants”.




The State supported the approval of the division of Conrail between NS and CSX based
on representations and commitments that both Applicants made to the Governor in letter
agreements dated September 24, 1997, signed by David Goode, Chairman, President and Chief

Executive Officer of NS, and John W. Snow, Chairman and Chief Executive Officer of CSX,

respectively’. Copies of those letter agreements were submitted to this Board with the Letter of

Hon. John Porcaui, filed in this proceeding on July 14, 2000, and ‘vere part of the record in the
proceedings that led to the issuance of Decision No. 89 on July 23, 1998. As a result, the State
will not reproduce them here. Nor will the State replicate the list of disappointments, submitted
last year, that result from the Applicants’ inability or unwillingness to honor the commitments
they mad - to the State in order to win its support for their transaction.

In its approval of the division of Co irail between NS and CSX, this Board specifically
required Applicants to “adhere to all of the representations they made during the course of this
proceeding, whether or not such representations are specifically referenced in this decision.”
F.D. No. 33388, CSX Corporatio» et al., - - Control And Operating Leases/Agreements - -

Conrail, Inc, et al., Decision No. 89 (Service Date July 23, 1998) Ordering Paragraph 19 at 176.

*In Decision No. 5, issued in this Oversight Proceeding on February 1, 20 1, this Board reveals
a misapprehension about the reasons that the State of Maryland elected to support this
transaction. In the discussion of the State’s submission last year, the Board stated that “MDOT
is not correct in its assessment that the operating plans filed by CSX and NS were
“commitments” to achieve proposed service and infrastructure improvemeuts within 3 years after
the implementation date that must be enforced without variation.” Decision No. 5 at 24. The
State does not rely on the operating plans but on the letters signed by the chief executive officers
of the two companies. The Letter Agreement with CSX, signed by Mr. Snow, specifically refers
to “commitments” by CSX. The Letter Agreement with NS, while not including that same
specific language, is quite clear that NS intends to take the actions outlined in that letter “as soon
as is practicable within the three year planning horizon of the Operating Plan.” The Board’s
view of statements like CSX’s and NS’s as anything less than the commitments the parties
intended them to be will serve only to undercut the willingness of parties to future merger

. . .Footnote continued on next page




NS and CSX know what they have promised to do, and in some circumstances are talking with
the State ak-ut implementation of those promises. When they are unable to deliver, they in some
cases review with the State their rationale for their statement that business levels do not justify
taking the promised actions. In this Oversight Proceeding, this Board should hold the Applicants
accountable for the promises they made and require them to explain the progress they are making
on the initiatives to which they agreed in the September 24, 1997 Letter Agreements with the
State. If the Applicants are unable or unwilling to undertake those initiatives, they should
explain why, just as NS has been required to do with respect to the Hollidaysburg, PA, shop.

One area in which clear progress has been made has been in the CSX-MARC working
relationship. CSX has described in its Second Submission the status of that arrangement and the
State does not disagree with any of the statements made there. Like any other relationship,
railroad operations or otherwise, the quality of this one has fluctuated, with the negatives
occurring sometimes due to poor dispatching decisions, sometime due to traffic congestion and
for a variety of other reasons. It remains true, however, that on-time performance has improved.
As CSX notes, the State has agreed to contribute a substantial amount of capital to two lines
MARC and CSX share, and both parties hope that the resulting infrastructure enhancements will
improve CSX’s ability to comply with its commitments to MARC.

The State, in 1997, honored its promise to the Applicants by supporting their transaction.
Now, the State is waiting and hoping that the Applicants will fully honor their commitments.

The State hopes as well that this Board will hold the Applicants to their promises and

proceedings to enter into agreements to resolve issues or concerns raised by proposed merger
transactions.




representations, as Ordering Paragraph 19 indicated would occur, so that the State, its residents

and its shippers, can receive the benefit of the bargain struck with CSX and NS in 1997.

Dated: July 16, 2001 Respectfully submltted

(/(a»lh /72//7/7/

Charles A. Spltul k.
McLeod, Watkmson & Miiler
One Massachusetts Avenue, N.W.
Suite 800

Washington, D.C. 20006

(202) 842-2345

Counsel for the State of Maryland




CERTIFICATE OF SERVICE

I hereby certify that I have this day caused to be served a copy of the foregoing
Comments of the State of Maryland (MD-3) to be served by hand delivery upon: Dennis G.

Lyons, Esquire, Arnold & Porter, 555 12* Street, N.W., Washington, D.C. 26004-1202; and

Richard A. Allen, Esquire, Zuckert, Scoutt & Rasenberger, LLP, 888 ™ Street, N.W.,

Washington, D.C. 20006-3939, and by first class inail upon all other parties of record on the

service list in Finance Docket No. 33388 (Sub-No. 91).

@,4/

Dated this 16™ day of July, 2001.

Charles A. Spitulkik '
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(GENERAL OVERSIGHT)

AMTRAK’S COMMENTS

The National Railroad Passenger Corporation (“Amtrak”) submits the following
comments on the second general oversight reports of NS and CSX.

Amtrak On-Time Performance

Pursuant to monitoring conditions imposed by the Board in Decision No. 89,
Amtrak, NS and CSX have been filing joint quarterly reports with the Board's Office of
Compliance and Enforcement regarding the on-time performance of Amtrak’s trains on
NS and CSX lines since the implementation of the Conrail acquisition. Data are
currently being compiled for the quarterly report covering the period through June 30,
2001, which will be filed with the Board later this month. In light of the regular filing of
these reports, Amtrak sees no need to submit additional data or information regarding

on-time performance in this proceeding.




As indicated in CSX's submission (CSX Report, pp. 44-45), while the on-time
performance of Amtrak trains on ex-Conrail lines operated by CSX has generally been
good during the past year, on-time performance on certain routes on CSX's pre-Conrail
system has remained below (and in a few cases, significantly below) Conrail's
performance during the year preceding the implementation of the Conrail acquisition.
On NS, on-time performance on lines that NS acquired from Conrail has also been
somewhat lower than pre-Conrail acquisition levels during the past year. Amtrak, NS
and CSX have continued to work cooperatively to address the on-time performance
problems that remain, and performance on both railroads has improved.'

Infrastructure Improvemeants on NS to Accommodate Increased Traffic

NS's status report on capital improvements required to accommodate projected
merger-related increases in traffic (NS Report, pp. 7-12) makes no mention of the
restoration of the Shellpot Connection in Wilmington, Delaware. The Shellpot

Connection is an NS-owned, freight-only, bypass route around Wilmington that allows

freight trains travelling over the Amtrak-owned Northeast Corridor to avoid operating

through the middle of Amtrak's Wilmington train station. More than 100 Amtrak trains
and commuter trains (operated by SEPTA for the Delaware Department of
Transportation) serve Wilmington each weekday. Most of the SEPTA trains originate or

terminate at the Wilmington station, and lay over between runs on the same track that is

! While the Sunset Limited, which operates over CSX between Orlando and New Orleans, is among the
trains that have experienced improved on-time performance, the improvement in ‘his train’s performance
has not, unfortunately, been as significant as the figures cited in CSX's filing would suggest. As indicated
in Amtrak's May 25, 2001 quarterly report to the Board, the improved performance of the Sunset Limited
during the first quarter of this year that CSX notes was achieved on a schedule that is more than two
hours slower than the schedule that was in effect during most of 2000, the period to which CSX compares
the train’s more recent performance.




used for virtually all freight train movements through the station. The portion of the
Northeast Corridor througn the city of Wilmington is constructed on an aging elevated
structure that would require significant investment to accommodate increased freight
traffic.

After Conrail discontinued through freight train service on the Northeast Corridor
in the late 1980s, it seveied the Shellpot Connection to avoid having to make repairs to
the Shellpot Bridge. Thereafter, Conrail utilized Amtrak's Northeast Corridor for the
limited local freight train service that it continued to operate through Wilmington.

Primarily as a result of NS’s plans to reinstitute through freight service over the
Northeast Corridor, the merger application projected that the number of freight trains
operating through Wilmington would increase from 2.3 to 10.5 trains per day.’ In order
to accommodate these additional freight trains while "avoid[ing] additional freight
movements on the Northeast Corridor at Wilmington, DE", NS represented in its
operating plan that it would repair the Shellpot Bridge and restore the Shellpot
Connection.’

The additional freight traffic that NS projected over the Northeast Corridor has yet
to materialize. Thus, there has been no need to date for NS to fulfill its commitment to
restore the Shellpot Connection. However, restoration of that connection will, of course,
be necessary if NS's plans to increase freight traffic through Wilmington ultimately come

to fruition. While the restoration of the S!:ellpot Connection would not benefit Amtrak,

freight shippers in Delaware would benefit from the improved access to the port of

2 Final Environmental Impact Statement, Vol. 6D, Attachment T-1, p. 24.
¥ NS/CSX Application, Vol. 3-B, NS/CSX-20, Exhibit 13-NS, p. 210.




Wilmington and other Wilmington-area facilities that would result from this project.

Amtrak understands that NS is seeking public funding to cover costs associated with the

restoration of the Shellpot Connection, and hopes that NS's efforts will be successful.

Dated: July 16, 2001

2 LN

Richard G. Slattery”

NATIONAL RAILROAD PASSENGER
CORPORATION

60 Massachusetts Ave., N.E.

Washington, D.C. 20002

(202) 906-3987

Attorney for National Railroad
Passenger Corporation (Amtrak)




CERTIFICATE OF SERVICE

| hereby certify that, on this 16th day of July, 2001, | caused to be served

Amtrak’s Comments by first class mail, postage prepaid, upon all parties of record in

this proceeding. / %

Richard G. Slattery
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CSX Corp. and CSX Transportation, Inc., )
Norfolk Southern Corp. and Norfolk Southern )
Railway Co. -- Control and Operating Leases/ ) Fin. Dkt. No. 33388 (Sub- No. 91)
Agreements -- Conrail, Inc. and Consolidated )
Rail Corp. (GENERAL OVERSIGHT) )

Initial Comments of the
United States Department of Transportation

latroduction

This proceeding imp'ements the oversight condition imposed by the Surface
Transportation Board (“STB” or “Board”) in Finance Docket No. 33388, concerning the
acquisition and division of Consolidated Rail Corporation (“Conrail”’) by CSX
Transportation, Inc. (“CSX”) and the Norfolk Southern Railway Company (“NS™)
(collectively, “Applicants™). General Oversight Decision No. 1, served February 9, 2000.
The purpose of this and similar proceedings is to determine whether the Applicants are
complying with the conditions originally imposed and whether those conditions are
serving to address the harms otherwise resulting from the transaction at issue. 1d., slip
opinion at 2. At the end of the first year of oversight, the Board concluded that CSX and
NS had “substantially resolved” post-implementation service problems, and that the
original conditions were “working as intended.” General Oversight Decision No. 5,
served February 2, 2001. The STB also found that there was no evidence that the
Applicants were exercising increased market power, and that the Applicants were
working to implement various environmental conditions. 1d. The United States

Department of Transportation ("DOT" or "Department") continues to be very interested




in the ongoing results of this unique transaction, as well as in the efficacy of the STB’s
conditions.

To evaluate a rail consolidation, the Department in virtually every case since the
passage of the Staggers Act has assessed the information, evidence, and arguments
presented by other private and public parties before expressing its own position on the
merits. We have followed this approach in post-merger oversight proceedings as well,
because at the initial comment stage the record consists only of reports submitted by the
merging carriers (here, CSX-4 and NS-5), and does not yet reflect the input of shippers,
communities, or other parties directly affected by these carriers’ post-acquisi.ion
operations. See DOT-1, filed herein on July 14, 2000. Accordingly, DOT intends to file
more substantive views on August 6 in its reply comments, once we have reviewed the
initial submissions of others.

With one exception, therefore, the Department offers only preliminary
observations at this time, and we do so below. That exception is safety, which is
susceptible of different treatment since DOT, through the Federal Railroad
Administration (“FRA”), is already aware first-hand cf the Applicants’ safety activities

over the past twelve months.

Safety

Experience gained from the safety problems that occurred in the aftermath of the

UP/SP merger and the complicated nature of the underlying transaction in this case gave
rise to the first Safety Integration Plan (“SIP”) to be employed in a rail consolidation
proceeding. Fin. Dkt. No. 33388, Decision No. 52, served November 3, 1997. In the
present proceeding FRA worked closely with CSX and NS and their employees to
produce a detailed, step-by-step process designed to ensure that the carriers would
maintain the highest levels of safety while carrying out the acquisition and division of
Conrail. Since then FRA has carefully monitored that process, and modified it as
necessary. See Decision No. 89, served July 23, 1998, at 419. The Applicants both
report that they have maintained or improved upon their safety records, and that they

have virtually completed their obligations se. forth in the SIP. See CSX-4 at 31-36; NS-5




at 16-17.

FRA has reported periodically to the Board on the implementation of the SIP. Its
first report, covering the period from the date the transaction was approved (July 23,
1998) through April of 1999, was submitted on May 4, 1999. ' FRA’s second report,
dated June 23, 2000, covered the period from May through December of 1999. ? The
third FRA report encompassed the time from January throt _h May of 2000; it was
submitted on August 30, 2000. ° FRA is now in the final stages of preparing its fourth
report, which will address the period from June of 2000 through March of 2001.

During all this time FRA met with the Applicants (and the operator of their
Shared Asset Areas, CRCX) on a quarterly basis to evaluate the ongoing implementation
of the SIP and to make adjustments as necessary. The devotion of resources by all parties
and the continued cooperation among all concerned attest to the rigor of this process and
to a shared commitment to safe'y. The result is that systemic safety shortfalls identified
during the integration process over this time (e.g., information technology deficiencies,
hazardous materials documentation defects, and operating procedures problems) have
received additional attention and have been satisfactorily resolved.

Consequently, FRA’s fourth report will be its final one in this case. That report
will confirm that the operations of the Applicants have stabilized from a safety
perspective, and that they have successfully completed the safe integration of Conrail.
FRA will continue to scrutinize the safety of operations on CS™\ and NS, both separately

and in the Shared Asset Areas, according to the normal Safety Assurance and

Compliance Program applicable to the industry at large. * FRA will also work carefully

with the railroads and their employees to address any problems that develop. We will

'/ Conrail Merger Surveillance: NS, CSX and CSAO SiP/Safety Update, FRA, May 4, 1999.

%/ Conrail Merger Surveillance: NS, CSXT and CRCX Second Safety Integration Plan/Safety Update,
FRA, June 23, 2000.

3/ Conrail Merger Surveillance: NS, CSXT and CRCX Third Safety Integration Plan/Safety Update, FRA,
August 30, 2000.

*/ This program is a collaborative effort in which FRA and a railroad both work to identify and resolve the
root causes of safety problems across the carrier’s entire network.




keep the Board informed as appropriate.

Preliminary Observations

Both CSX and NS have reported favorable results in the second year following
the “Split Date™ on which they began operating thei. respective portions of Conrail (June
1, 1¥99). They have addressed general subjects, including marketing efforts, relations
with shippers and passenger railroads, and labor negotiations. CSX and NS have also
discussed in detail the specific conditions tailored to the situations that each of them face
with individual shippers, communities, and others. CSX-4 and NS-5, passim.

Both report that the transaction has allowed them to reap new business, that their
capital projects have proceeded apace, that they work cooperatively with Amtrak and
commuter rail authorities, and that their service has improved steadily. See NS-5 at 3-13,
15-16; CSX-4 at 4-14, 18, 42-50. The Applicants continue to support the Board’s finding
that the price paid for Conrail has neither had an adverse effect on rates nor resulted in
different regulatory treatment to the detriment of shippers. Id. at 20 and 19-22,
respectively. Similarly, NS and CSX assert that they are in complete or virtually
complete compliance with every condition entered by the STB. Id. at 26-41 and 60-91,
respectively. They also agree that the projected benefits of the transaction have begun to
appear, although “much remains to be done.” NS-§ at 3, 6; CSX-4 at 10. Finally, they
each conclude that the Board’s conditions have worked well, and that there is no basis to
adjust these conditions or to craft new ones. NS-5 at 3, 42; CSX-4 at 92.

The Department trusts that this is the case. We will await further development of
the record through the submissions of other interested parties before hazarding an
assessment of the results of the acquisition and division of Conrail at this stage. Those
submissions may reflect a different view of events in the roughly two years that have
transpired since the Split Dat. . But even if other commenters support the Applicants’
reports, the significant service deterioration that took place in the first year following the
Split Date precluded any experience wiih “normal” operations until just this past twelve
months. See DOT-1 at 5. DOT therefore believes that at this point it is possible to offer
only preliminary judgments about the effects oi this, the most complicated railroad




transaction since the Staggers Act. It is simply not feasible to reach any long-term

conclusions about the full implications of this massive reorientation of the rail systems in

the East after so short a time. Any assessment of its full implications must await the

gathering of more experience.

Conclusion

The Department commends the Board for its active exercise of oversight
authority. The Conrail division and acquisition transformed the railroad structure of the
eastern United States. The full consequences of that transaction are likely still
developing and we cannot now judge its lasting impacts. Accordingly, it is only
appropriate at this stage to reach preliminary judgments about whether the conditions
imposed have appropriately addressed its impacts. The Department intends to remain an
active participant in this proceeding in order to monitor the still-emerging results of this

transaction.

Respectfully submitted,

Rosalind A. Knapp

ACTING GENERAL COUNSEL

July 16, 2001
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Gentlemen:

Enclosed for filing please find an original and 25 copies of Comments Submitted
by The City of Cleveland. Ohio regarding Second Submission by Applicants CSX Corporation
and CSX Transportation, Inc. in the captioned matter. I am also enclosing one additional copy,
and | ask that you time stamp that copy and return same to me in the enclosed, self-addressed,
postage paid envelope.

Thank you for your attention to this matter.
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Craig
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20369-033

Enclosures
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 33388 (Sub-No. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY
COMPANY - CONTROL AND OPERATING LEASES/AGREEMENTS - CONRAIL INC.
AND CONSOLIDATED RAIL CORPORATION

(GENERAL OVERSIGHT)

COMMENTS SUBMITTED BY
THE CITY OF CLEVELAND, OHIO

RE:
SECOND SUBMISSION BY APPLICANTS CSX CORPORATION
AND CSX TRANSPORTATION., INC.

The City of Cleveland, Ohio ("Cleveland"), respectfully submits the following

comments in response to the Second Submission by Applicants CSX Corporation and CSX
Transportation, Inc. (collectively "CSX") provided pursuant to the Board’s Decision No. 5 served
February 2, 2001 in the above-captioned matter.

Cleveland’s comments are directed in particular toward CSX’s statements under the
heading "Environmental Condition 51 [Negotiated Agreements]" at page 90 of the Second

Submission:

CSX is in compliance with the terms of its Negotiated Agreements.
In our First Submission, we noted that CSXT had not yet provided the City of

Cleveland with the study provided for in paragraphll of the June 4, 1998
Agreement relating to the feasibility of operating two additional trains over the

o




Lakeshore Line, CSXT provided that study to Cleveland or March 5, 2001. A
number of matters addressed in the June 4. 1998 Agreement involve ongoing
consultation between CSXT and Cleveland, such as the construction of noise walls,
expenditure of funds for fencing and landscaping, and marketing of surplus
properties. During the course of these consultations, some disagreements have
arisen between the parties. CSXT and Cleveland are continuing to work together
in good faith to resolve these issues as they arise.

For the record, it has been — and remains — Cleveland’s position that CSXT is not

in compliance with the terms of the June 4, 1998 Settlement Agreement (the "Negotiated
Agreement") between CSX and Cleveland in a number of respects. Cleveland and CSX have been
involved in various negotiations from December 2000 to the present in an effort to resolve the issues
related to CSX’s failure to comply with terms of the Negotiated Agreement. Those discussions are
ongoing at this time but have not, as of this date, fully resolved the issues.

The issue of noncompliance with the Negotiated Agreement is also relevant to
footnote 57 at page 33 of the Order of the Board issued in February 2001, wherein the Board stated

as follows:

CSX has suggested that we might "wish to consider whether a longer interval
between cycles than one year is appropriate.” CSX-2 at 90. At the present time,
we think it best that this general oversight proceeding be conducted on an annual
basis.

Cleveland urges the Board to maintain this position and retain the current one-year cycle for

oversight, given the need for ongoing enforcement of the Negotiated Agreement.

Resp% submitte

e //'
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raig S. Miller
ULMER & BERNE LLP
Bond Court Building
1300 East Ninth Street, Suite 900
Cleveland, Ohio 44114-1583
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Cornell P. Carter

Director of Law
Richard F. Horvath, Esq.

Chief Corporate Counsel
Room 106 - City Hall
601 Lakeside Avenue
Cleveland, Ohio 44104
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Counsel for the City of Cleveland, Ohio
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A. INTEREST.

Resources Warehousing & Consolidation Services Inc. (RWCS) has

offices, warehouses and terminal facilities located at 2200 Secaucus Road,
North Bergen, NJ.

RWCS provides warehousing, congsolidation, and intermodal services for
international trade customers from warehouse and terminal facilities privately
owned and operated by RWCS.

Located on the southern terminus of a north-south rail line owned and
served by the New York Susquei.inna & Westem (NYSW), a carrier jointly
owned by applicants CSX and NS, the RWCS facility lies between the North
Bergen and Croxton Terminals within the North Jersey Shared Asset Area
(SAA).

RWCS participated as a party of record (POR) in the initial application
proceedings, generally supporting the proposed merger, but expressing
concern that it might be denied equal access to intermodal service from both
NS and CSX following the merger. RWCS also participated in the first General
Oversight proceedings, Sub-No. 91.

B. BACKGROUND

1. Decision No. 89 - Control Approval (July 23, 1998)

Relying upon Applicants’ representations that post-merger RWCS would
in fact enjoy equal access to intermodal service from both NS and CSX at its

facility in the SAA, the Board in Decision No. 89 held: “We will require




applicants to hold to the representations they have made to RWCS”". Decision

.NQ.L.B.Q. p' 123‘

This is consistent with the Board's earlier statement: “We think it
appropriate to note and to emphasize, that CSX and NS will be required to
adhere to all of the representations made on the record during the course of this
proceeding, whether or not such representations are specifically referenced in
this decision.” Decision No. 89, p.17, n. 26.

Finally, in the Ordering Paragraphs, the Board expressly provided that:

“16. Applicants must comply with all of the conditions imposed in this

decision, whether or not such conditions are specifically referenced

in these ordering paragraphs, and

19. Applicants must adhere to all of the representations they made

during the course of this proceeding, whether or not such
representations are specifically referenced in this decision.”

Decision No. 89, p.176

The “representations” regarding RWCS were relied upon and are
“conditions” obligating the applicants. The “representation conditions” in
Decision No. 89 are deemed binding and enforceable. See e.g. Decision
No.186, served May 21, 2001.

2. Decision No. 5 - General Oversight (Sub-No.91) (February 21, 2001)

Complaining in its first post-merger General Oversight comments that
CSX was not providing service to its North Bergen terminal facility as promised,
RWCS was denied relief based on the Board’s conclusions that, although “CSX
does stand ready to serve RWCS' North Bergen facilities; the problem here is

not with CSX but with RWCS’ shippers which (at least to date) have preferred to




tender their traffic to NS”, and “unless RWCS' shippers switch their traffic”

routing, “CSX will not be able to participate, even though CSX service is

available.” Decision No. S, p.18.
C. CURRENT PROBLEM

In its Second (annual) Submission in General Oversight, CSX does not
mention RWCS.

However, just as before, RWCS again complains that it does not have
access to competitive intermodal service from CSX because CSX refuses to
quote rates ior such service despite the present ability and feasibility of doing
so. Conseqguently, RWCS is prevenied from marketing intermodal service from
its North Bergen terminal via CSX.

In response to CSX's first oversight submissions, RWCS initiated
requests that CSX meet to establish mutually satisfactory intermodal service
arrangements for service from the RWCS facility.

Since the first general oversighi, RWCS has been constructively
engaged in efforts to obtain rail service opportunities and commitments form
CSX in order to market RWCS'’ present intermodal facility as well as its planned
expansion. RWCS has been frustrated in this effurt by CSX’s refusal to quote
rates, other than for the single “shipper specific” circumstance last year. With
correspondence unavailing, RWCS intiated contact with the STB’'s Office of
Compliance and Enforcement.

Copies of relevant correspondence are attached hereto chronologically

as Exhibit A and made apart hereof.




Apparently relying on General Oversight Decision No. 5, CSX seems to

believe its willingness to quote a “shipper specific” rate at one time, but not to
quote service rates for RWCS at any other time, satisfies its continuing
obligation to make competitive intermodal service available to RWCS’ facility.
The fatal flaw in the CSX logic is that the absence of rate quotes effectively
precludes RWCS from commercially marketing CSX service for its terminal,
thereby denying the availability of service via CSX. By refusing to quote rates,
CSX creates a self-fulfilling prophesy that “RWCS shippers do not route traffic
via CSX”". Without CSX rate quotes, RWCS' customers have no basis to route
via CSX, or to even chose between CSX and NS.

RWCS contends that Decision No. 5 neither contemplates nor authorizes
CSX's refusal to provide rate quotes to RWCS for competitive service to its
facility. If it does, RWCS respectfully submits Decision No. 5 would be error in
direct conflict with the access representations and conditions imposed in
Decision No. 89. The fact that CSX, on one occasion, offered a “shipper
specific” rate quote for traffic ultimately lost to NS, does not justify CSX's
subsequent refusal to provide rate quotes for service to RWCS’ facility and
customers. Rather, the opposite is true, rate quotes must continue. Critically,
the availablilty of rates is the availability of service. No rates means no service.

In truth, last year's experience as well as this year's, evidence that CSX
is simply not willing to engage in competitive rate and service activity in the SAA
as it relates to RWCS and NS. It is also evident that in refusing to quote rates

for service to RWCS, CSX prefers its own terminal facilities from which to




provide service to RWCS' customers. It is precisely the concem for this

discriminatory bias that the applicants’ representations target and the

“representation conditions” seek to mitigate.

CSX’s refusal to provide rate quotes to RWCS is strikingly similar to the
problems experienced by small to medium size intermodal marketing
companies (IMCs) under qualifying criteria of volume, credit and other
requirements imposed by CSX and other Class | carriers that effectively curtail
their marketing of intermodal service to shippers. In this case, it is not the IMC
criteria, rather its is CSX's refusal to quote rates to RWCS that restricts
marketing intermdal service via CSX. All of this occurring when “intermdal” is
posited as one of the keystones in the post-merger business development plans
of the applicants.

Intermodal service is not restricted to carrier/shipper arrangements.
While carriers may prefer such two-party arrangements, intemodal service has
traditionally included “wholesale” arrangements with third parties such as IMCs
or terminal operators such as RWCS, who in tun “retail” the service to shippers
for carriers.

Finally, although long deregulated by exemption, intermodal service
remains a matter for the Board’'s attention in the context of post-merger
oversight proceedings. It is especially true where, as here, RWCS is a private
terminal operator competing with the carriers’ own terminals in the SAA.
Access to competitive service as promised remains a problem in this case for

RWCS.




D. REQUEST FOR RELIEF

In this second annual post-merger General Oversight, RWCS requests
that upon reevaluation of RWCS’ circumstances, the Board require CSX to
adhere to its prior representation and take the necessary steps to quote rates for
intermodal service to the RWCS facility, thereby providing the opportunity for
competitive rail service for customers in RWCS’ present and {uture facilities.

In sum, RWCS requests that the Board enforce the “representation
conditions” imposed in Decison No, 89 so that CSX’s promise of equal access
to both NS and CSX intermodal service is implemented for RWCS’ facilites in
the North Jersey Shared Assets Area.

Granting relief to RWCS is ccnsistent with the remedial purposes of the
“representation conditions” to provide access to competitve intermodal rail
service for RWCS imposed in this case under applicable merger guidelines, as
well as with the Board’'s public policy, interest and benefit considerations
recently adopted for future mergers in Ex Parte No.582, Major Rail

Consolidation Procedures. See Decision served June 11, 2001, revisions to

section 1180.1, subparagraphs variously discussed at pp 14-44.

Dated: _07.12. a1

. Lamboley

Counsel for Resources Warehousing
& Consolidation Services, Inc.
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PAUL H. LAMBOLEY
1350 EYE STREET, N.W.
SUITE 200
WASHINGTON, D.C. 20005-3324

TEL 202.312.8000 DIRECT 202.312.8220
FAX 202.312.8100

August 25, 2000

Dennis G. Lyons

Arnold & Porter

555 Twelfth Street, N.W.
Washington, D.C. 20004-1202

Re: STB F.D. 33388 (Sub-No. 91) CSX/NS Conrail Acquisition (General Oversight)
Comments of Resources Warehousing & Consolidation Services, Inc. (RWCS-1)

Dear Dennis:

After review of the CSX Reply (CSX-2) to the comments of Resources Warehousing
& Consolidation Services, Inc. (RWCS-1), Resources desires to avail itself of the apparent
offer to provide rail service between its North Bergen terminal and Chicago via
NYS&W/CSXT.

To that end, Resources requests that CSXT quote specific rates and routes for rail
service to move intermodal traffic between Resources Terminal and Chicago utilizing
existing rail lines directly serving its North Bergen facility, rather than utilizing motor
carrier drayage to/from CSXI terminals pre/post rail transport.

It is my information that CSX responsiveness to prior requests for such services has
not been very forthcoming. Not only does the requested service remove trucks from
congested New Jersey roads, it is precisely what the Applicants’ represented to the
Board and the Board accepted in response to Resources’ post-acquisition concerns; i.e.,
that Resources would have access to direct rail service at its facility from both CSX and
NS, and that neither would discriminate in favor of their owned facilities. See Decision
No. 89, pp. 123, 297.

Absent having CSXT rate/route Quotations, Resources is obviously unable to fully
market its services or those of CSXT. It places an unnecessary constraint on P.esources’
market activity.




Dennis G. Lyons
Arnold & Porter
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Please forward this request to the appropriate CSXT people. As this is a business
matter, CSXT may chose to respond directly to Frank Folise at Resources, who will be
pleased to receive and discuss any CSXT proposal(s). Thank you.

Very truly yours,

ley

cc: Frank V. Folise




PAUL H. LAMBOLEY
1350 EYE STREET, N W
SUITE 200
WASHINGTON, D.C. 20005-3324

TEL  202.312.8000 DIRECT 202.312.8220
FAX 202.312.8100

September 18, 2000

Dennis G. Lyons

Amold & Porter

555 Twelfth Street, N.W.
Washington, D.C. 20004-1202

Re: STB F.D. No. 33388 (Sub-No. 91) CSX/NS Conrail Acquisition (General Over. ight)
Resources Warehousing & Consolidation Services, Inc. (RWCS)

Dear Dennis:

In response to CSX comments and in an effort to facilitate resolution of difficulties
Resources Warehousing & Consolidation Services (Resources) is experiencing in obtaining
intermodal rail service directly from <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>