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W H I T E H ' S E - M A l l . : 

J u l y 14, 2000 

BY HAND DEL.IVERY 

The Honorable Vernon A. W i l l i a m s 

Joard 
S e c r e t a r y 
Surface T r a n s p o r t a t i o ; 
Case C o n t r o l Branch 
ATTN: STB Finance Dotket 33388 (Sub-No. 91 
1925 K S t r e e t , N.W. 
Washington, D.C. 2042S^0001 

ENTERED 
CO of thc Sccrt»»'l 

.JUL 1 7 2000 
Pari ot 

piil>Hc Reeora 

Re: Fin.ince Docket No. 33388, CSX C o r p o r a t i o n et a l . 
C o n t r o l and Oper a t i n g Leases/Agreements --

C o n r a i l I n c . e t a i . (Sub No. 91) 

Dear S e c r e t a r y W i l l i a m s : 

Enclosed f o r f i l i n g i n the above-referenced proceeding 
are an o r i g i n a l and t w e n t y - f i v e (2b) c o p i e s o f the Comments and 
Request f o r A d d i t i o n a l C o n d i t i o n s of th e C i t i e s of East Chicago, 
Indic^na; Hammond, I n d i a n a ; Gary, I n d i a n a ; and W h i t i n g , I n d i a n a 
( c o l l e c t i v e l y , the Four C i t y Consortium). Also enclosed are 
computer d i s k e t t e s c o n t a i n i n g the t e x t o f the f i l i n g i n 
WordPerfect format. 

We have i n c l u d e d an e x t r a copy o f the f i l i n g . Please 
i n d i c a t e r e c e i p t by t ime - stamping t h i s cropy and r e t u r n i n g i t w i t h 
our messenger. 

S i n c e r e l y , 

chr i strophe r|/ A . M i l l s 
An A t t o r n e y f o r the C i t i e s of 

Blast Chicago, I n d i a n a ; Hammond, 
Ind i a n a ; Gary, I n d i a n a ; and 
W h i t i n g , I n d i a n a ( c o l l e • r t i v e l y , 
the Four C i t y Consortium) 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX ) 
TRANSPORTATION, INC., NORFOLK ) 
SOUTHERN CORPORATION AND ) 
NORFOLK SOUTHERN RAILWAY ) Finance Docket No. 33388 
COMPANY — CONTROL AND OPERATING ) (Sub-No. 91) 
LEASES/AGR"EMENTS -- CONRAIL INC. ) 
AND CONSOLID.^VTED RAIL ) 
CORPORATION (GENERAL OVERSIGHT) ) 

'i 

COMMENTS AND REQUEST FOR ADDITIONAL CONDITIONS 
OF THE CITIES OF EAST CHICAGO, INDIANA; 

HAMMOND, INDIANA; GARY, INDIANA; AND WHITING, INDIANA 
(COLLECTIVELY, THE FOUR CITY CONSORTIUM) 

PREFACE 

Pursuant t o the Surface T r a n s p o r t a t i o n Board's ("STB" 

( 1 "!<M,ird") Decision Ni^. 1 served February 9, 2000 i n the above-

capt i l ! ] " . l |iroceed 1 IK), t i i c C i t i e s of East Chicago, I n d i a n a ; 

Hammciiul, Indian,!; G.iry, Indi.ina; and Wliit.inq, Inciiana 

(coi ,' • i v . ' l y , the "Four C i t y Consortium" the "Consortium" or the 

"Four C i t i e s " ) hereby submit t h e i r Comments and Request f o r 

A d d i t i o n a l C o n d i t i o n s w i t h r espect t o the imp l e m e n t a t i o n and 

s a t i s f a c t i o n of c e r t a i n c o n d i t i o n s imposed by the Board i n 

Decision No. 89 i n Finance Docket No. 33388 (served J u l y 23, 

1998), approving the A p p l i c a t i o n by CSX and NS f o r a u t h o r i t y t o 



c o n t r o l C o n r a i l , as m o d i f i e d by Decision No. 114 served February 

5, 1999.' 

These Comments c o n s i s t o f t h r e e p a r t s . Part One i s t h e 

j o i n t v e r i f i e d statement of the Mayors of the Four C i t i e s : Robert 

A. P a s t r i c k , Mayor of the C i t y of East Chicago, I n d i a n a ; Duane V. . 

Dedelow, J r . , Mayor of the C i t y of Hanmond, I n d i a n a ; S c o t t L. 

King, Mayor of the C i t y of Gary, I n d i a n a ; and Robert J. Berc'k. 

Mayor of the C i t y of W h i t i n g , Indiana ("Mayors' V.S."). Part Two 

; v e r i f i e d statement of P h i l l i p H. B u r r i s , a c o n s u l t a n t w i t h 

L.E. Peabody and Associates ( " B u r r i s V.S."). Part Three i s the 

r . i t i , i t i-.-i- I'.xplaininq w'ly the c o n d i t i o n s p r e v i o u s l y imposed t o 

m i t i g a t e the C o n r a i l t ransact: ion's adverse en v i ronmen a 1 impacts 

on the Fout (Mty region have proven inadequate and why a d d i t i o n a l 

: • ; :' , '11 .iiui r 1 - p.,! t . ;, ; •, - i i ' ; • 'lis are necessary . 

'As used h e r e i n , "CSX" means CSX C o r p o r a t i o n and i t s r a i l 
a f f i l i a t e s ; "NS" means N o r f o l k Southern C o r p o r a t i o n and i t s r a i l 
a f f i l i a t e s ; CSX and NS are c o l l e c t i v e l y r e f e r r e d t o as the 
" A p p l i c a n t s " ; and " C o n r a i l " means C o n r a i l I n c . and i t s r a i l 
a f f i l i a t e s . 

- i i -



> 
-< o 
71 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX 
TRANSPORTATION, INC., NORFOLK 
SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY 
COMPANY - - CONTROL AND OPERATING 
LEASES/AGREEMENTS CONRAIL INC. 
AND CONSOLIDATED RAIL 
CORPORATION (GENERAL OVERSIGHT) 

Finance Docket No. 33388 
(Suh-No. 91) 

JOINT VERIFIED STATEMENT 

OF 

HON. ROBERT A. PASTRICK 
HON. DUANE W. DEDELOW, JR. 

HON. SCOTT L. KING 
HON. ROBERT J . BERCIK 

We are Robert A. Pastric-k, Mayor cif the C i t y o f East 

Chicago, I n d i a n a ; Duane W. Dedelow, J r . , Mayor of the C i t y of 

li.inimond, I ncii ana; Scott L. King, Mayor of the C i t y of Gary, 

I n d i a n a ; and Robert J. B e r c i k , Mayor of the C i t y o f W h i t i n g , 

I n d i a n a . We are the same Mayors who su b m i t t e d v e r i f i e d t e s t i m o n y 

on b e h a l f o f our c i t i e s ( c o l l e c t i v e l y the "Four C i t y Consortium") 

i n t h e Surface T r a n s p o r t a t i o n Board's proceeding c o i t s i d e r i n g the 

a c q u i s i t i o n of C o n r a i l , I n c . by CSX T r a n s p o r t a t i o n , I n c . ("CSX") 

and N o r f o l k Southern Railway Company ("NS") and t h e i r a f f i l i a t e s . 

Our t e s t i m o n y i n t h a t proceeding accompanied the October 21, 1997 

Comments of the Four C i t y Consortium. 



We understand t h a t the Surface T r a n s p o r t a t i o n Board has 

i n i t i a t e a t h i s o v e r s i g h t proceeding t o assess, and i s r e q u e s t i n g 

comments from i n t e r e s t e d p a r t i e s on, the i m p l e m e n t a t i o n of 

o p e r a t i o n s by CSX and NS over the l i n e s they a c q u i r e d from 

C o n r a i l , and on the r a i l r o a d s ' jompliance w i t h the c o n d i t i o n s 

imposed on the approval of the t r a n s a c t i o n . We are pleased t o 

share our views on these issues. 

By way of b r i e f background, our f o u r c o n t i g u o u s 

communities, w i t h a combined p o p u l a t i o n of a p p r o x i m a t e l y 208,000, 

are l o c a t e d i n Lake County i n n o r t h w e s t e r n I n d i a n a , d i r e c t l y east 

of Chicago, I l l i n o i s . The area i s a major crossroads f o r 

r e g i o n a l a rd t r a n s c o n t i n e n t a l r a i l and motor c a r r i e r f r e i g h t 

t r a f f i c . Cur r e g i o n i s a l s o densely populated w i t h i n d u s t r i a l 

development and r e s i d e n t i a l communities, and t h e r e i s 

consi L^erable l o c a l commercial and pot.':on.il v e h i c i ' M r t r a f f i c . 

The s t r a t e g i c geographic locMt ion of our comi m i t i e s i s such t h a t 

t h e r o i s a maze of hundreds o t m i l e s ot r a i l l i n e s t r a v e r s i n g our 

c i t i<^!;. Theno l i n o s cri.st; cros.q i n every d i r e c t i o n . 

As ono might expect, thc:' enormous volume of r a i l 

t r a f f i c inoving over the l i n e s i n our r e g i o n c r e a t e s c o n s i d e r a b l e 

c h a l l e n g e s f o r oui" c i t i e s from a community s a f e t y , e n v i r o n m e n t a l , 

and r e g i o n a l p l a n n i n g p e r s p e c t i v e . A m a j o r i t y of the r a i l 

i n f r a s t r u c t u r e i n our f o u r c i t i e s i s owned o r c o n t r o l l e d by CSX 

and NS, whose main through r o u t e s between the Chicago area a r d 

the e a s t e r n U n i t e d S t a t e s t r a v e r s e the area. The s e v e r i t y of the 

problem i s i n t e n s i f i e d because the vast m a j o r i t y of the r a i l r o a d 

- 2 -



l i n e s c r oss l o c a l roads and highways at-grade ( t h e r e ar-j 

a p p r o x i m a t e l y 250 at-grade c r o s s i n g s i n our f o u r c i t i e s ) . 

The adverse s a f e t y and environmental impacts on our 

communities caused by the r a i l r o a d s ' a c t i v i t i e s are c o n s i d e r a b l e . 

P o l i c e , emergency s e r v i c e , p u b l i c t r a n s i t , school bus, and 

p r i v a t e and commercial v e h i c l e s are c o n s t a n t l y being d e t a i n e d a t 

grade c r o s s i n g s . Our r e g i o n has among the h i g h e s t i n c i d e n c e s of 

v e h i c l e - 1 r a i n c o l l i s i o n s and f a t a l i t i e s o f anywhere i n t h e 

countr'/. F r u s t r a t i o n amongst our r e s i d e n t s i s growing, as l o n g e r 

and i n c r e m e n t a l i n c r e a s e s i n t r a i n t r a f f i c t r a v e r s i n g c r i t i c a l 

l i n e segments si n c e implementation of the C o n r a i l t r a n s a c t i o n 

have exacerbated che s a f e t y and environmental s i t u a t i o n . 

Willie each of our fo'ur c i t i e s has an i n d i v i d u a l 

i n t e r e s t i n de v e l o p i n g and m a i n t a i n i n g our own t r a n s p o r t a t i o n 

i n f r a s t r u t : t u r e program.'? .md i n m i t i g a t i n g t h e impacts of the 

area's s i g n i f i c a n t r a i l o p e r a t i o n s , we shaie t he view t h a t tho 

i . i i i t i iM i c probloms c o n f r o n t i n g ut- must be addressed r e g i o n a l l y 

i f we are t o be e f t e c : t i v o i n m i t i g a t i n g the adverse impacts of 

l a i J operation.'?. Thus, when the C o n r a i l a c q u i s i t i o n p r o p o s a l was 

announced, wo banned t o g e t h e r t o c o J l e c t i v e l y assess t h e 

t 1 .111:?.ict i o n . A f t e r c o n s i d e r a b l e study and coo.rdinat i o n , we 

developed a program t o m i t i g a t e t he adverse impacts of t h e 

t r a n s a c t i o n r e g i o n a l l y . Through c o o p e r a t i o n and hard-work, we 

e v e n t u a l l y r e a c t e d a s e t t l e m e n t agreement w i t h CSX i n t h e f a l l of 

1998 c o n c e r n i n g p o s t - C o n r a i l t r a i n o p e r a t i o n s . This s e t t l e m e n t , 

t o g e t h e r w i t h the c o n d i t i o n s imposed by the STB on CSX and NS, 
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and the representations made by CSX and NS about t h e i r planned 

op e r a t i o n a l and i n f r a s t r u c t u r e improvements i n the region, were 

designed to a l l e v i a t e regional congestion-related problems caused 

by the Conrail t r a n s a c t i o n . 

Despite our best e f f o r t s to e s t a b l i s h a framework and 

accord f o r m i t i g a t i n g the regional incremental impacts of CSX aud 

NS's post - transact ion operations, our experience has been t h a t , 

at least over certeiin c r i t i c a l l i n e s , the improvements have 

l a r g e l y been inadequate and have taken longer t o implement than 

promised. A d d i t i o n a l l y , c e r t a i n incremental increases i n t r a i n 

t r a f f i c over c r i ' ; i c a l r a i l l i n e s are f a r beyond those o r i g i n a l l y 

p r o j e c t e d by the r a i l r o a d s and the r a i l r o a d s have f a i l e d t o 

prevent t r a i n s from stopping i n p o s i t i o n s where they block major 

at-grade crossings. 

Quite f r a n k l y , i t appears t o us that the r a i l r o a d s 

underestimated t l i ' ' advet-se incremental impacts of t h e i r 

operations and overestimated t h e i r a b i l i t y t o solve those 

imp,lots. The r a i l r o a d s appear t o be focusing t h e i r e f f o r t s on 

c e r t a i r i operat i n g / i nf rast r u c t u i e improvements th a t are not 

adequately t a i l o r e d at addressing our c i t i e s ' unique problems. 

More a t t e n t i o n needs to be paid to our c i t i e s ' i n d i v i d u a l 

concerns. The s i t u a t i o n i s i n need of immediate redress. 

We are aware that i n i t s June 1, 2000 Report t o the STB 

on the status of the implementation of the t r a n s a c t i o n , CSX 

explains that the " b e n e f i c i a l e f f e c t s " of the various c a p i t a l 

improvements i t i s undertaking m the Four C i t i e s region may not 
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be f e l t u n t i l " l a t e 2000." Meanwhile, NS does not r e f e r e n c e i n 

i t s June 1 Report any problems w i t h i t s Fcur C i t i e s ' o p e r a t i o n s . 

C o n t r a r y t o the p i c t u r e t h a t NS and CSX p a i n t , t h e i r p o s t -

t r a n s a c t i o n r e g i o n a l o p e r a t i o n s are causing s i g n i f i c a n t problems 

t h a t t h e c a i r i e r s d i d not dis c u s s p r e - t r a n s a c t i o n and these 

problems have not been s u f f i c i e n t l y addressed. 

Under t he Four C i t i e s ' Settlement Agreement and the 

STB's c o n d i t i o n s imposed on CSX and NS, the r a i l r o a d s , among 

o t h e r t h i n g s , were r e q u i r e d t o meet w i t h our c i t i e s , t o p r o v i d e 

us w i t h i n f o r m a t i o n on o p e r a t i o n a l and c a p i t a l improvements t o 

address a t - g r a d e c r o s s i n g s a f e t y and delay i s s u e s , and t o p r o v i d e 

us w i t l i p e r i o d i c r e p o r t s on t r a i n t r a f f i c l e v e l s on two c r i t i c a l 

l i n e segments: (1) CSX's B a l t i m o r e and Ohio Chicago Terminal 

("BOCT") l i n e between Pine J u n c t i o n , IN and Calumet Park, I L 

which t r a v e r s e s t h e he a r t of our communities and East Chicago and 

Hammond's c e n t r a l business d i s t r i c t s (which has 20 at-grade 

c r o s s i n g s ) , and (2) NS's " N i c k e l P l a t e " l i n e t r a v e r s i n g the 

so K t h o i n p o r t i o n s o t G.iiy and Il.immond (wliioh ii.is 4 9 at-grade 

< • 1 < :;u I i q s ) . 

I n t h e case of NS, the r e p o r t i n g has been sparse. Dut 

from t he l i m i t e d i n f o r m a t i o n p r o v i d e d , and based on our c i t i e s ' 

independent review o f the s i t u a t i o n , we have c o n f i r m e d t h a t the 

h i g h l e v e l s of at-g r a d e c r o s s i n g blockages experienced post-

t r a n s a c t i o n on t h e N i c k e l P l a t e l i n e have been caused, at l e a s t 

i n p a r t , by the f a c t t h a t NS i s p r e s e n t l y o p e r a t i n g a p p r o x i m a t e l y 

14 t r a i n s / d a y over and above what i t r e p r e s e n t e d d u r i n g the 
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C o n r a i l co, r o i proceeding i t would be o p e r a t i n g . NS's blockages 

of at-grade c r o s s i n g s on t l i e N i c k e l P l a t e l i n e are p a r t i c u l a r l y 

p r o b l e m a t i c as the l i n e crosses our communities i n a southeast t o 

northwest d i r e c t i o n , a 1 thus crosses both east-west and n o r t h -

south highways. As a l e s u l t of the l i n e ' s l o c a t i o n , N̂ "' s t r a i n 

stoppages o f t e n i n v o l v e two or t h r e e c r o s s i n g s being blocked 

s i m u l t a n e o u s l y f u r t h e r i n t e n s i f y i n g the s a t e t y and 

env i r o n m e n t a l impacts. 

CSX has p r o v i d e d us w i t h more complete i n f o r m a t i o n on 

i t s o p e r a t i o n s over the BOCT l i n e than has NS over the N i c k t l 

P l a t e l i n e . I n our Settlement Agreement and i n i t s 

r e p r e s e n t a t i o n s t o the STB, CSX promised t h a t i t would upgrade 

the t r a c k s t r u c t u r e t o achieve t r a i n speeds averaging 40 mi l e s an 

hour, take action.s t o i n s t r u c t i t s t r a i n crews not t o bl o c k 

c r i t i c a l a t -grade c r o s s i n g s , and l e r o u t e t r a f f i c o f f the 

congested BOCT l i n e t o the n e i g h b o r i n g Indiana Harbor B e l t 

("IHB") l i n e and the former C o n r a i l P o r t e r Branch, whioh i s 

l.iiMclV' grade-sepai-ated and i s u n d e r u t i l i z e d . Unf o i t unate 1 y, C.SX 

i.s p r e s e n t l y o p e r a t i n g over f o u r t r a i n s a day on the BOCT l i n e 

over and above wh.it i t represented i t would be o p e r a t i n g d u r i n g 

the C o n r a i l c o n t r o l proceeding; i t has not r e f r a i n e d from 

b l o c k i n g c r i t i c a l a t - g r a d e c r o s s i n g s ; i t s average t r a i n speeds on 

the l i n e remain w e l l under 10 mi l e s an hour; and i t has f a i l e d t o 

r e r o u t e a s i n g l e t r a i n o f f the BOCT l i n e t o the C o n r a i l P o r t e r 

Branch/IHI J o r r i d o r . 
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I n response t o the heightened r a i l c o n g e s t i o n problems 

caused by t h e increased p o s t - t r a n s a c t i o n r a i l r o a d t r a f f i c through 

our communities, and the r a i l r o a d s ' r e f u s a l t o r e f r a i n from 

b l o c k i n g c r i t i c a l at-grade road c r o s s i n g s , our communities have 

taken s e v e r a l a c t i o n s . F i r s t , because of the r a i l r o a d s ' 

continuous blockages of at-grade c r o s s i n g s , the C i t i e s of Hammond 

and East Chicago enacted ordinances p r o h i b i t i n g the r a i l r o a d s 

from b l o c k i n g the c r o s s i n g s f o r a p e r i o d of more than f i v e 

minutes a t any one time w i t h o u t a l l o w i n g f o r v e h i c l e s and 

pe d e s t r i a n s t o cross the t r a c k s , except where r e q u i r e d f o r s a f e t y 

or o t h er unusual circumstances. I n 199_., East Chicago issued 

over 1000 t i c k e t s f o r i l l e g a l blockage o f c r o s s i n g s , and through 

June of t h i s year has issued almost 800 t i c k e t s . T h i s yoar 

alone, t h r o u q h Juno, Hammond has issued more than 3,900 t i c k e t s 

a g a inst the r a i l r o a d s f o r i l l e g a l t r a i n blockages. 

Til-' is.'uiing of thousands of t i c k e t s t o prevent the 

d e s t r u c t i v e community h e a l t h and s a f e t y impacts of the r a i l r o a d s ' 

o p e i a t i o n s i.s not our p r e f e n e d method of add r e s s i n g the 

s i t u a t i c i n . However, we b e l i e v e t h i s a c t i o n i s one of the o n l y 

means a v a i l a b l e t o us t o f o r c e the r a i l r o a d s t o pay c l o s e r 

a t t e n t i o n t o our c r i t i c a l community impact concerns. 

U n f o r t u n a t e l y , NS r e c e n t l y decided t o f i l e a f e d e r a l l a w s u i t 

a gainst c e r t a i n of these ordinances, c l a i m i n g t h a t i t has the 

r i g h t t o b l o c k c r o s s i n g s as needed, w i t h o u t t a k i n g i n t o account 

the d e s t r u c t i v e community impacts of i t s a c t i o n s . I t i s an 

u n f o r t u n a t e t h a t NS a p p a r e n t l y b e l i e v e s i t should f i g h t f o r i t s 
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r i g h t t o b l o c k c r i t i c a l at-grade c r o s s i n g s i n f e d e r a l c o u r t , 

r a t h e r than focus i t s e f f o r t s on t a k i n g steps t o e l i m i n a t e such 

blockages -- e s p e c i a l l y since the e l i m i n a t i o n of such blockages 

i n u r e s not j u s t t o the b e n e f i t o f our communities, but a l s o t o 

the enhancement o f the r a i l r o a d s ' o p e r a t i o n s . 

Besides a d o p t i n g the c r o s s i n g o r d i n a n c e s , our c i t i e s 

have attempted t o n e g o t i a t e a d d i t i o n a l agreements w i t h CSX and NS 

•.vheveby the r a i l r o a d s would take a d d i t i o n a l a c t i o n s t o m i t i g a t e 

t h e i r o p e r a t i o n a l impacts on our communities. We are pleased t o 

r e p o r t t h a t our c i t i e s have been i n v o l v e d i n p r o d u c t i v e 

n e g o t i a t i o n s i n recent weeks w i t h CSX and NS over r a i l r o a d 

c ongestion i s s u e s . Our n e g o t i a t i o n s w i t h CSX have been 

p a r t i c u l a r l y p r o d u c t i v e . These n e g o t i a t i o n s w i t h CSX and NS 

e n t a i l , among o t h e r t h i n g s , a p o s s i b l e agreement by CSX t o s h i f t 

t r a f f i c o f f of the congested BOCT l i n e t o the IHB grade-separated 

c o r r i d t i r and N.S' s agreement not t o block c e r t a i n c r i t i c a l a t -

grade c r o s s i n g s on the N i c k e l P l a t e l i n e . 

At t h i s t i mo, i t romain.s u n c o r t . r i i i whether an agreement 

c m bo reached botwoon the parties? t ii.it would o l i v i a t e tho need 

f o r i m p o s i t i o n of a d d i t i o n a l environmental m i t i g a t i n g c o n d i t i o n s 

by tho STB. Thus, we art> l e q u e s t i n g t h a t the STB adopt c e r t a i n 

l i m i t e d a d d i t i o n a l m i t i g a t i n g c o n d i t i o n s t h a t are focused on 

addres.; .:; I CSX and NS's o p e r a t i o n s over the BOCT and N i c k e l P l a t e 

l i n e s . The d e t a i l s of these requested a d d i t i o n a l c o n d i t i o n s are 

d e t a i l e d by counsel elsewhere i n the Four C i t y Consortium f i l i n g , 

o f which t h i s J o i n t V e r i f i e d Statement i s a p a r t . We would 



request t h a t these c o n d i t i o n s be imposed should n e g o t i a t i o n s over 

a s e t t l e m e n t agreement between our c i t i e s and t h e r a i l r o a d s f a i l 

p r i o r t o the Board's d e c i s i o n i n t h i s o v e r s i g h t prc-eeding. 

I n summary, based on our exp)eriences w i t h the CSX and 

NS's o p e r a t i o n s s i n c e the C o n r a i l t r a n s a c t i o n was consummated, we 

b e l i e v e t h a t , a t a minimum, NS needs t o take a c l c s e r look a t 

addressing the problems i t s o p e r a t i o n s are causing, and CSX needs 

t o do mucii more t o m i t i g a t e the adverse impacts of i t s 

o p e r a t i o n s , as the o p e r a t i o n a l improvements CSX r e f e r e n c e s i n i t s 

June 1 f i l i n g are i n s u f f i c i e n t t o address the i n c r e m e n t a l impacts 

caused by i t s heavy p o s t - 1 r a n s a c t i o n r a i l t r a f f i c d e n s i t y . Based 

on our experiences o u t l i n e d above, i t remains q u e s t i o n a b l e 

whether CSX and NS w i l l take a p p r o p r i a t e a c t i o n s t o s o l v e the 

o p e r a t i o n a l and c o n g e s t i o n problems i n our f o u r c i t i e s absent the 

i m p o s i t i o n of a d d i t i o n a l m i t i g a t i n g c o n d i t i o n s . 

We a p p r e c i a t e t h i s o p p o i t u n i t y t o share w i t h the STB 

our views on c r i t i c a l s a f e t y and environmental iinpacts of CSX's 

and NS's o p e r a t i o n s on C5ur communities, and your w i l l i n g n e s s t o 

take a p p r o p r i a t e a c t i o n s t o \ e l p a l l e v i a t e the heightened and 

c r i t i c a l c o n g e s t i o n problems we are e x p e r i e n c i n g as a r e s u l t ot 

the C o n r a i l t r a n s a c t i o n . 
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State of Indiana ) 
) ss: 

County of Lake ) 

Honorable Robert A Pastrick, being duly sworn, deposes 

and says that he has read the foregoing J o i n t V e r i f i e d Statement, 

knows the contents thereof, and that the same are true as stated 
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as to those, that he believes them to be t r u e . 
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b e l i e f , and as to those, that he believes them t o be t r u e . 

Subscribed and sworn t o before me 
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Subscribed and sworn to before me 
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t h i s } \ _ day o|..-iTuly, 2000. 

J. JUET ; [ 
Notary |>tibl^C'for Lake County, Indiana 

My commissibn expires: 11-13-01 



OD 
C 
7) 



BEFORE THE 
SLRFACE TRANSPORTATION BOARD 

Finam-e Docket No. .̂ .1388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOLTHERN CORPORATION AND 
NORFOLK SOLTHERN RAILWAY COMPANY 

- CONTROL AND OPERATINCJ LEASES/A(iREEMENTS -
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

N'erilicd Stalemcnt 
ol 

Philip II. Hiirris 
.ScniiH- Mev Prcsidt'iit 

I.. K. IVabodv it Assmiatos, Inc, 

On Behalf of the 
I'our City Consort ium 

Due Date; .luiv 14. 2(KK) 



IABLE QF CONTENTS 

I. INTRODUCTION 1 

II. BACKGROUND 3 

1. Economic Impact of Applicant's Projected Increase in Traffic 4 
2. FCC .Mternative Routing Plan 5 

III. SUMMARY 9 

IV. FINDINGS 10 

A Previous Analysis of Motor Vehicle Delay Time in the l our Cities Reiiion . . 10 

B. Current Actual Data Related to Motor Vehicle Delay Time 12 

1, Numher of frains Per Day 1-̂  
2. Tiain .Speeds 14 

V. CONCLUSION 17 



-II-

LIST QF EXHIBITS 

EXHIBIT 
NO. DESCRIPTION 
(I) (2) 

1 Graphical Depiction of the Rail Lines in the CSX Willow Creek to Calumet 
Park and the PHB/Conrail Porter Branch 

2 Graphical Depiction oflhe Hohart to Clarke Jct PRR Line and I-CC's 
Proposed Alternative Routint! via NS & FJF 

3 Reproduction of Rooney & O'Conner Auachment I I 

4 Calculation of Post Transaction Motor Vehicle Delay based on Actual 
numher of trains and train speeds 



I . IXERQDl 

My name is Philip IL Burris. 1 am Senior Vice President of the economic consulting firm of 

L. E. PeaKxly & .Asscxriates. Inc. The fimi's offices are liKated at 1501 Duke .Street. .Mexandria. 

Virginia 22314. 1 am the same Philip IL Burris who submitted verified statements in these 

priKcedings as a part ofthe lour City Consonium's Comnients and Request for Condilions filed 

October 21. 1007 and as a part of the l-our Cities Commenis on Draft linvironmental Impact 

Staiement filed Februaiy 2. 1908 A copy of my qualifications is attached as Exhibit PHB-1 to 

my verified statement filed on October 21. 1997. 

The Surface Transportation Board <"STB" or "Board") by its decision served I-ebniary 9. 2(XX) 

in I'inance Dockel 333S8 (Sub-No. 91) CSX Corporation and CSX Transportalion, Inc., Norfolk 

Southern Corporation and Norfolk Southern Railwav Company - Control and Ofwraling 

Leases/Agreements Conrail Ine. and Consolidated Hail Corporation insiituted a proceeding to 

iinpleiiieiil the I'eneial oversiuht conditions imposed by the Board in its Decision No 89 in this 

piOLcediuu III luiplemeiitiiig the general oversight corn' ' <'i the Board oiileied CS.X Corporation 

and CSX rransponaiion Inc icollcctively "CSX") and Ik .Soutliern Co loraliou .iiid Norfolk 

Southern Railway Company (colIecti\eI\ "NS") to file piogress ret irts on the iiiiplemeiitatioii of 

the Conrail iransaction and the related conditions after the "split date" on June 1. 2(HH).̂  lhe 

Board also invited interested p:irfies to coniment on the progress of the iitipleiiietitatioii of the 

Conrail fansaction and the various conditions imposed. 

^ CSX and NS are collectively referred to as "Applicants" 



I have been requested by the Ciiies of Fast Chicago. Indiana. Hammond. Indiana. Gary 

Indiana and Whiting. Indiana (hereinafter referred to as the "F-our Cities". "Four City Consortium" 

or "FCC") lo comment on the progress of implementation of the Conrail transaction as it affects 

the Four Cities region. 

In preparing my comments. I have reviewed several documents and data bases that relate to 

motor vehicle delays at grade crossings in the Four Cities region These documenls include: 

• Portions of the June 1. 2000 progress reptirts submitled to the Board by NS and CSX thai 
pertain to the FCC; 

• Information provided to the I CC by NS and CS.X as required by l-nviionniental Condition 
Nos. 21 and ."il of Decision No 89. regarding the number of trains moving over specified 
rail line segments m the I our Ciiies region and average train speeds for tho.se irains; 

• A coniputeri/ed dala base of citations issued to NS and CSX for violating city orditiances 
agauist radroads fmiii blivkmg highway at grade crossing in Hammond. Indiana and Ivast 
Chicago. Indiana mr more Ihan five (.*>) minutes, and. 

• Various filings of NS. CSX and the I CC during the course of these priKcedings 

My statenient is organi/ed as follows: 

I I . Background 

I I I . Summary 

IV. Findings 

V. Conclusion 



II. BACKGROUND 

Each of the Four Cities named above is located in Northwest Indiana, at the soutnern tip of 

Lake Michigan. This region, which is part ofthe greater Chicago area, is densely populated with 

industrial development and residential communities. The industries (including steel mills, oil 

refineries, an electric generating slalion and a cement plant) are served by several railroads via 

hundreds of miles of mainline, sw itch, yard and industrial tracks. 

The region is a major crossroads for transcontinental rail and motor carrier freight iraffic. 

Two Class I railroads, four lerminai and switching railroads, and a regional railroad operate in 

the area.' In addition, Amtrak provides inler-city passenger service and the Northern Indiana 

Commuter Transportation District ("NICTD") operates commuter passenger rail service in thc 

region. 

As stated in my October 21. 1007 and l ebruary 2. 199S verified stalemenis. railroad 

operativiiis over this extensive network currently cause significant safety problems and disruption 

of motor vehicle movements throughout the entire I'our City region because ofthe dense induslrial 

and residential population in the area, l he present disruption of vehicular traffic at rail/highway 

grade crossings is barely manageable especially with regard to the provision of emergency services 

by the local governments. In the Four Cities alone, 243 at grade rail/highway crossings exist. 

* These carriers iiicliKle. NS. CS.X. Indiana Harlvir Bell Railroad Company ("IHB'I. The Belt Railway Company 
ot Chicago I 'BRC'i. the Tlgin Joliet and Fasicrn Railway Company ("tJ!-"). the Baltimore. Ohio and Chicago 
Terminal Railroad ("BOCT'"). and the Chicago South Shore & South Bend Railroad ("CSS<feSB"). 



According to the Association of American Railroads ("AAR"). the stale of Indiana has the 

fourth highest incidence of vehicle-train collisions and fatalities of any of the fifty states and the 

District of Columbia.' This statistic underscores the I'our Cities' extreme concern regarding 

rail/highway safety. 

As a result of the barely manageable railroad congestion situation, the Four Cities are deeply 

conrerned by the impacl of the Applicants' rail traffic on several rail lines in the Four Cities 

region. These concerns are exacerbated by the negative impacl that the actual increase in rail 

traffic over the Iraffic projected by the applicants has on the Cities' respective infrastructure 

improvement and wcoiiomic development plans, which are vital to the economic recoverv oflhe 

region lhe public safety, emergency services, and economic development concerns ofthe Four 

Cities were described at length in the October 21. 1997 verified statements of the Cit> Planners 

from each community .-

1. Kcoiioiiiic Inipact of Applicants' 
rj:uU'4-tcd Jmxtaitc:uu Triiffic 

In my October 21. 1997 and l ebruary 2. 1998 verified statements. I discussed the pre-

lransaclion levels ol rail iraffic over the key rail lines in the l our Cilies, the adverse incremental 

impacts on safety, emergency services, traffic delays and other aspects of life in the I'our Cities 

that would Ix; caused by the Conrail transaction, as well as the increa.sed economic cost to the Four 

Cilies. 

^ Assiviaiion ol Anierican Railroads. Overall Rail C.isii.ilty Data, preliminary I'WS FRA I3ata. obtained from the 
A/iR iniernei web sue; hup / www,aar,org/coiiim, 

- Tiiese include the verified stalemenis ol Daniel .\. Botich. Michael 1. Cervav. Kimberly I Gordon and Donald 
F Thorias included in the Four Cities' Comments of October 21. IW7 {FCC-m. 
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The incieased cosis are a result ol four factors: 1) lost productivity resulling from incremental 

vehicle delays at rail/highway crossings; 2) additional fuel and oil consumpiion a.s,s;x;iated with 

the incremental delays; 3) the incremental emissions exhausted into the atmosphere resultir.g from 

the increa.sed delays al rail crossings, and. 4) the increase in the number of rail/vehicle accidents, 

injuries and fatalities at rail crossings resulting from increased rail traffic As fully described in 

my l ebruary 2. 1998 verified statement, the annual cost to the Four Cities' communilies resulling 

from the projected increase in rail traffic equals .S3 4 million The net ; resent value ofthis annual 

cost for a 20 year period was show n to equal $48 2 million,-

2. FCC Alternative Routing Plan 

As described in my October 21. 1997 and I'ebniary 2. 1998 verified statements, the I'CC 

developed an .Mternative Routing Plan which would permit the llow of Applicants" proiecled 

Iraffic through the I our Cities in a nianuer that maximizes use of grade separated rail lines and 

minimi/es millions of tloll.u s of capital iiu esttiieiit in rail line reliahilitalioii and upgrades proposed 

by the Applicants. 

The 1-CC alternative addressed two proptised mules mcluded in Applicants" operalmg plans. 

I'irsi. I CC proposed that CSX reduce the iraffic il projects to move on the Willow Creek lo Pine 

Junciion and Pine Junction to Calumet Park lineŝ " by using these lines primarily for westbound 

traffic, and using the grade separated IHB line for easibound movements fmm Calumet Park, IL 

^ $.A,4 million [tCT year. 20 years. ,̂ ,6 percent cost of capital/di.scouni rale from lhe ""cal interest rale on a .̂ 0 year 
Treasury Noles and Bonds, 

" riie I'liie Junciion to Calumci Park line is owned by the BOCT. which is a wholl\ owned subsidiary of CSX. and 
is hereinafier referred to as the "BOCT line". 
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lo a new connection with the Conrail Porter Branch near Tolleston (Gary). IN. and .nence via the 

Porter Branch back lo Willow Creek. This would effectively result in paired ma nline tracks, each 

with traffic moving primarily in a single and opposite directioii. Fxhihit PHB 1 attached to this 

verified statement is a map ofthe CSX Willow Creek to Calumet Park line via Pine Junction and 

the IHB/Conrail Porter Branch from Calumet Park to Willow Creek. 

The CSX lines between Willow Creek and Calumet Park via Pine Junction have 27 at grade 

crossings, w:di 20 ofthese crossings located on the CSX/BOCT line between Pine Junction and 

Calumet Park which runs through the downtown areas of I-ast Chicago and Hammond, By 

contrast, the IHB line hom Calumet Park to Virgini.i Streei has only four at grade crossings The 

Conrail Porter Branch from Virginia Street to Willow Creek runs ihrough a less developed area 

and has only teu at grade crossings The conibiued IHB/Coniail Porter Btanch loulc line also has 

fifteen miidv itPiU'iik'd ciossings. As slated iii the October 21. 1997 verified statement of 

Mr Donald I- Thomas. City Planner for llaiiinioiid. the Tedenil. State and City govcrnmeiits have 

invested $25 million in the grade separations on the IHB corridor. 

The I CC's proposed shifl of iraltic from the CSX Willow Creek lo Pine Junction and Pme 

Junction lo Calumet Park lines to the IHB/Conrail Porter Branch lines would substantially reduce 

the number of al-giade highway crossings by the affected trains, thereby mitigating the most 

significant negative impacts on the Four Cities as a result ofthe Applicants' proposed operating 

plans. 

The Section of Finvironmentai Analysis ("SFA") did imt recommend and the Board did not 

impose the ICCs Alternative Routing Plan as a condition ofthe Conrail transaction as it relates 
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lo use of the IHB/Conrail line to reduce the volume of traffic moving over the BOCT line. 

Despite the Board's inaction, the I"CC continues to believe lhat use of the IHB/Conrail Porter 

Branch lines is a viable operaling alternative that would mitigate most of the negative impacts of 

the increase rail traftic in the Four City region that has resulted from the Conrail transaction. 

CSX also believes that use of the IHB Conrail Porter Branch Pines can .ichieve this result as 

evidenced by CSX's counsel's March 5. 1998 letter to Ms. Elaine K. Kaiser. Chief of SI-:A. which 

states lhat the IHB elevated line as an alternative route is a viable long term option to provide 

additional capacity and lo reroute traffic off of the BOC T line. 

The second route addressed hy the I CC's Alternative Rouling Plan is the portion of the 

former Penn.sylvania Railroad ("PRR") 1 ort Wayne to Chicago line between Hobart and Clarke 

Junction via Tolleston. which was oul of seivice at the lime of lhe CSX and NS application to 

acquire Conrail In the Conrail control appli .ation CSX proposed to rehabilitate and place this 

portion ofthe PRR line back into service The out of service PRK line is I 1 75 miles in length 

and has 23 at-grade rail/highway crossings, which were to be leaclivated under the A|iplicaiits" 

proposal. CSX stated that it intends to reactivate the PRR line northwest of Hobart to move coal 

and coke U lhe sleel mills KKated on the Lake Michigan waterfront and oiher bulk commodities 

into and out oflhe Chicago region, thus keeping this slower-moving traffic off of CSX's main line 

through Garrett, IN. 

The FCC opposed the reactivation ofthe out-of-service PRR line belween Hobarl and Clarke 

Junction because such reactivation entails reopening of the 2.̂  inactive rail/highway grade 



-8-

crossings, interferes with the City of Gary's effort to develop part of the area traversed by this line 

for a new low-income housing development, and prevents expansion ofthe Gary Chicago Airport. 

To accommodate the five trains per day CSX expects to move over this line, the I'CC 

proposed that the CSX trains desfined to sleel mills served by the EJE be routed from Hobart west 

to Van Loon over the NS's fonner Nickel Plate ("NKP") line via a new trackage rights agreement 

belween CSX and NS. From Van Loon. FCC proposed that the CSX trains move north over the 

EJV. via trackage rights to UF s Kirk Yard to reach the same Ldxcfront steel mills and to CSX's 

Curtis Yard for continued movemeni on CSX's lakefront line. 

Funher, CSX coal and coke trains deslined to steel mills .served by IHB could be moved from 

Hobart to Osborn over the NS Ibrmer NKP line, where it connects to the IHB I'rom Osborn the 

iraffic could move to eidier ofthe IHB-served .steel mills. Exhibit PHB 2 is a map of the PRR line 

between Hobart and Clarke Junction and the FCC proposed alternaiive route. 

In Decision No. 89 the Board granted CSX perinission to reopen lhe Hobarl to Clarke 

Junction PRR line, thus rendering moot the 1-CC Alteinalive Routing Plan as it relates to die PRR 

line. As of ihis lime CSX has compleled rehabililalion of the portion this line between Hobart and 

Tolleston. 
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I I I . SUM.MARY 

Based upon my review of the documenls and data listed in the intrixluction section I have 

delermined the following: 

The Applicants" projeclions ofthe number of irains moving through the I'our Cities post 
transaction significantly understate the aciual amouni of rail trafik presently moving over 
several lines w ithin the I'our City region;-

The Applicants' expectations of increased trains speeds on the BOCT and NKP lines have 
nol been achieved and in fact the actual train speeds have significantly decieased on the 
BOC T line from pre-lransaclion levels; and. 

Because CSX and NS are moving significantly more rail volumes over the BOC T line and 
the NKP line than pmjecled in their submissions in the main proceeding, and because the 
trains moving on the BOC T line are moving at speeds lower than pre transaclion levels, 
the motor vehicle delay at grade ciossings has increased by 234 percent as result ofthe 
Conrail transaction. 

- CSX and NS refused to provide FCC the information it reqv :cd that would have permitled an analysis of thc 
number of trains and average tram speeds on all of the Applicants" rail lines m the Four City region. 



A. PREVIOUS ANALVSES O F 
.MOTOR V E H I C L E D E L \ V 
T I M E IN THE FOUR CITV REGION 

In my (Xtober 21. 1997 and l ebruary 2. 1998 verified stateinents. 1 quantified the negative 

impact resulling from the projecied increase in train volumes in the Four City region. In large 

measure the substantial increase in motor vehicle delay at rail crossings is caused by the increase 

in the number of trains moving ihmugh the l-our Cities and the slow sjx'cds at w hich the trains are 

moving. 

In their application, CSX and NS provided both lhe number of trains moving pre transaction 

and a projection of the number of trains lhal would move over each of their rail lines post-

transaction. Based on this and other information, Dr Gary M. Andrew and 1 reported in our 

October 21. 1997 verified statements, that the annual motor vehicle delays in the I'our City region 

would increase by 143 percent. 

CSX strongly disagreed with our conclusions and. through the rebuttal verified statement of 

Messrs. Rooney and 0'C\innor. attempted io demonstrate alleged errors in the TCC analysis. 

Rooney and O'Connor claimed that the train speeds used in our analysis were substantially 

understated, thereby resulting in a significant overstatement in the increase in annual delay times. 

Specifically. Messrs. Rm n̂ey and O'Connor objected to our use of trains speeds equal to one-half 

the posled timetable speed to estimate operating speeds. Messrs. Rooney and O'Connor asserted 

that it is more appropriate to use timetable speeds as a measure of operating speed, which they 



used in their analysis. For example Rooney and O'Connor relied on a post-transaction 40 mph 

average train speed on both the BOC T and NKP lines and in calculating the post-transaction motor 

vehicle delay on these lines. Exhibit PHB-3 is a replication of Rooney and O'Connor Attachment 

1.1 which is a schematic of major rail lines in the Tour City region. This schematic shows the 

proposed posl-liansaction timetable speeds the Rooney and O'Connor relied on in their 

calculations of delay time for each of the lines. 

The fact that timetable speeds are unattainable as operating speeds was demonstrated by Dr. 

Andrew in his l-'ehruary 2. 1998 verified statement at pages 13 thiough 16. Dr. Andrew showed 

using CSX statistics underlying the Application the CS.X operating speeds in urban areas are equal 

to only 36.6 percent of timetable speed, far less than the 50 percent of timetable speed relied on 

in our October 21. 1997 calculation It is clear from Dr Andrew's testimony that Rooney and 

()'(\iniior's use of timetable speeds significantly understates the post-transaction delay hours. 

In my l ebruary 2, 1998 verified staiement and that of Dr. Andrew , we demoiisiialed based 

on actual observations of train speeds and data contained in the documents underlying the 

Application that timetable speeds bear litlle relationship lo actual speeds. es|-»ecially in urban areas. 

We adjusted the train speeds used in our October 21. 1997 analysis to refiect actual trains speeds 

where available and updated information regarding adjusted timetable tram speeds where actual 

train sfK'eds were not available. Using the revi.sed train speeds we estimated thai the annual motor 

vehicle delay lime would increase from 204.385 hours per year lo 355.265 hours per year or an 

increase of 73.8 percent. 
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In resptinse to our l ebruary 2. 1998 analysis. CSX on May 12. 1998 submiited to SEA a 

study prepared b> k Kaiser Company entitled Grade Crossing Delay .inalvsis in the Four City 

Consortium .Area. ("Kaiser Repon"). This study contained a revision to the number trains 

moving over the BOCT line, the size ofthe trains moving over the BOCT line and a projection 

of train speeds on the BOC T line that were substanlially different than those relied on by Messrs. 

Rooney and O'Connor in their rebuttal verified statemem. 

Not surprisingl) the Kaiser Report concluded that the mcrease in delay that would be 

experienced in the Tour City region would be minimal and in fact when the projected increase in 

trains speeds was factored into theu analysis the Kaiser Repon concluded that motor v ehicle delays 

in the Tour Cities would aclually decrease. The TCC was prevented fmm commenting on the 

v.didity of the Kai.ser report and its analysis as it was filed aher the close of evidence in this 

piiKceding On May IH. 1998 the 1-CC moved lo strike the Kaiser Report Irom the record The 

Board denied the 1-CC request in Decision No 83 

B. CURRENT A( TUAL DATA RELATED 
lUMOlOR \ ElUCLE i)ELAl_llME 

In Decision No. 114. served l ebruary 5. 1999 in this proceeding, the Board incorporated into 

Environmental Condition No 51 of Appendix Q of Decision No. 89 the Settlement Agreement 

between CSX and the Tour Cities executed on October 26, 1998. This Settlement Agreement 

provides that CSX vvill report to the FCC the daily average number of trains moving over the 

BOCT line and the PRR line between Hobart and Tolleston and between Tolleston and Clarke 
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Junciion. The Agreement also provides that CSX vvill report the average trains speeds for trains 

moving over these same segments. 

In addition to incorporating the CSX/FCC Settlement Agreement, the Board in Decision No. 

114 renumbered F-.nvirî nmental Condition No 2I(i) as Environmental Condition No 21 and 

nuxlitled this condition to require NS lo report to the FCC the average number of irains moving 

over the NKP line between FFobart and Stale Line Tower and to provide tht .-.verage speed of these 

trains. 

I . NuiulM.r iilTraiiisLPtr-llai: 

I have reviewed the information provided lo the I CC hy CSX and NS in response t.) Decision 

No. 114 and find that their projections of the post transaction number of trains moving over these 

lines were suhslantially understated when ctimpared lo aciual ptist liaiLsaclitin tram volumes. 

In the Application. CS.X originallv pretlicletl tli.it .ui average of 33 3 trams per ilay vvould 

move over the BOC T ime post transaction This numlK-r w.is revised in Ihe Kaiser Repon to 317 

trains per dav The dat i provided hy CSX pursuant to its Seiilement .\gieenienl wuh the 1-CC 

shows that the actual numher of trains per day tin the BOC T hue equals 36 (I trams per day This 

represents an increase from pre-transaction volumes of 6 () trains per day raiher than an increase 

of 1.7 trains per day as stated in the Kai.ser Report The table beltiw sho-vvs the irains per day as 

contained in the Application, as revised in the Kaiser Reptirt and the actual trains per day prtwided 

in the Settlement Agreement reports lo the I-our Cities. 
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Tahle 1 

Number of Trains Per Pay On Thc BOCT Line 

Tiniv I T M K 
(I) 

1 Pre-transaction 

2. Post-transaction 

3. Difference 

27.6 

33.3 

5.7 

Kaiser .Xctual .Xverace 

30.0 

31.7 

1.7 

36 () 

6,0 

In addition to CSX s substantial understaiement of the increase in train volumes on the BOCT 

line. NS has substantially overslaled the reduction in the number of trams it would remove from 

the NKP line betw een Hobart and State I me Tower In the Application. NS asserted dial the 

number tif trains moving over this line segnient vvould decrease from 26 trains per day lo just 11 

trains per day. The data reported to the I CC in compliance vvith Condition No 21 shows that NS 

currently nioves 25 Irains per day over this line, oi a reduction of only I train per day The 

average speed tif these irains equals 22 7 miles JKM hour, significantly k-lovv Messrs Kooiiey and 

O'Connor's 40 miles per lioui projection. 

2. Irain Jijftt'lk 

Review ofthe information provided by CSX pursuant to the .Settlement Agreement shows lhat 

the current average train speed on the BOC T line is 9 () mph. This is substantially less than the 

actual 12.0 mph pre-tiansaclitm tram speed and the 13.2 mph post-lransactitm train speed ttir the 

BOC T line as estimated in my I-ebruary 2. 1998 verified statement, Moret>ver. the 9.0 mph actual 
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train speed for the BOCT line is far less than the CSX "expecled" train speed of 19 to 25 mph 

proffered in the Kaiscr Report (and Rooney and O'Connor's 40 miles per hour projection). 

The B(XrT line is crossed at-grade by another railroad ten times in the 7.2 miies between Pine 

Junclitm and C:»lumet Park. Because tif these frequent rail crossings, which for the mo«t part are 

controlled by carriers other than CSX. CSX trains on this segment must start and stop frequently 

which causes a significanl reduction in average tiperating speeds from the speed that vvould be 

expecled on a Class 3 rail line. 

The high incidence tif trains stt̂ pping tm this line is ctmfirmed by the Seplember 1997 train 

delay study performed to ctillect data supporting tiur calculations tif mottir vehicle delays at grade 

cmssings. During this study, which covered 230 hours in Seplember and Octtiber 1997. There 

were 18 t>bservations of trains al stopped crossings Ix't een Clark and Calumet Streets, which all 

cross in the Pine Junction lo Calumet Park segmeni at grade. Fxpansion ofthese 18 observations 

lo represent total stop|vd trams during a one week [vriod yields 112 stopped trains al the observed 

crossing locations per week This equates lo 16 siopjied trains per day or 53 percent of the trains 

per dav moving pre transaction on this segmeni. 

While CSX argued that the planned in.prtivements on this line would enable the average speed 

tti increase, we have seen that this is not the case. Acctirding to the CSX June 1, 2000 progress 

report the signaling upgrades have been ctimpleted tin the BOCT line and yet the average train 

speed has decreased frtim 12.0 to 9.0 mph. 
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CSX dtn s nt)t contrtil dispatching al any tif the ten at-grade railroad crossings on this line 

segment, and in many instances, eilher the other railroad's trains have priority or trains are 

dispatched on a first come, first served basis. As a result, even with the imprtivements tti increase 

maximum train speed on this line, the dispaiching train priority siluation at the railro.id grade 

crt)ssings ofthis line has ntit changed and CSX has not achieved its "expected" trains speeds. 



As stated previously, the Kaiser Report concluded that post-transaction motor vehicle delay 

at grade crossings on the BOCT line would actually decrease because of a projected minimal 

increase in the number of trains per day (17 trains) and a projected substantial increase in train 

speeds, i.e. 12.0 mph pre-transaction to between 19 and 25 mph post-transaction. Moreover, the 

Kai.ser report states: 

FCC also asserts, without supporting analysis. lhat the post-transaction operating 
speed tin this segment will be 13.2 mph. a critical assumptitm that is responsible 
for nmsi of the asserted increase in delay. ICT Kai.ser understands lhat CSX 
expects that speeds of 19 mph lo 25 mph will be achieved on this segnient post-
Transaction due to investments in track and signal improvements, directional 
routing plans, and tither operatitmal imprtivements made ptissible by the 
Transaction. 

As shown in the previous section, review ofthe average trains speed dala prtivided by CSX 

d»?monstrates. however, that the actual post transaction speed on the BOC T line is only 9 () mph, 

or 32 peicent less than the 13.2 mph relied on in the l-('C calculation of delay times in its 

February 2. 1998 submission and 53 lti (>4 percent less than the CSX "expected train speeds tif 19 

to 25 mph.'*' 

Accepting the Kaiser Reports conclusion that operating speed is responsible for most oflhe 

increa.sc in the delay ftirecast to be experienced by in the Four City regitin. one can only conclude 

that the actual train speed of tmly 9.0 mph results in a far greater delay even than calculated by 

* The aciual i>ost-transaclior. train speed on thc BOCT hne of 9.0 mph is 77.5 jK-rceni less than thc 40 mph 
timetable speed utilized by Rtxincy and O'Connor in CSX's rebuttal evidence. 
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Dr. Andrew and myself in the FCC submissions in the Conrail Control pmceeding. I have 

estimated the motor vehicle delay time based on an increase tif 6.0 trains per day on the BOCT 

line and a decrease tif train speed from 12.0 mph to 9 0 mph and find that the annua! motor vehicle 

delay hours in the Four Cities increases frtim 220.104 htiurs to 734,947 hours as a result ofthe 

Conrail transaclitin This increase of 514.843 hours represents a 234 percent increase in del.-'y 

time from pre-transaction levels. 

Exhibit PHB-5 summarizes the pre-transaction and post-transaction motor vehicle delay Iiours 

for each rail line segment These calculations incorporate the revisions to pre-transaction number 

of irains on the BOC T line and the post iransactitm train lengths for the BOC T line as contained 

in the Kaiser Report. The calculation also incorptnates the actual post iransaction number of trains 

and train speeds on the BOC T line as reported to the 1-CC by CSX. 
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VERIFICATION 

COMMONWEALTH OF VIRGINIA ) 
) 

CITY OF ALEXANDRIA ) 

PHILIP I I . Bl'RRIS. being duly swtirn, deposes and says that he has read the foregtiing 
statement, knows the ctmtents thereof and that the same are true as stated. 

, \ ' ^ a 
Philip H Burris 

Sworn to and subscribed 
belore me this day 
of 1998. 

Witness my hand and official seal. 



z 
> 

< 
m 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX 
TRANSPORTATION, INC., NORFOLK 
SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY 
COMPANY -- CONTROL AND OPERATING 
LEASES/AGREEMENTS -- CONRAIL INC, 
AND CONSOLIDATED RAIL 
CORPORATION (GENERAL OVERSIGHT 

Finance Docket No. 333! 
(Sub-No. 91) 

COMMENTS AND ADDITIONAL REQUESTS FOR CONDITIONS 
OF THE CITIES OF EAST CHICAGO, INDIANA; 

HAMMOND, INDIANA; GARY, INDIANA; AND VffllTING, INDIANA 
(COLLECTIVELY, THE FOUR CITY CONSORTIUM) 

NARRATIVE AND REQUEST, FOR ADDITIONAL CONDITIONS 

r. LNTRODUCTTON 

III [)(.>t: i .s 1 tin No. 1 strivtuJ l-'tsbtudiy ;'00() i n thi.-; 

firoceed i l u i , tho Boarci ha.s iii.st i t ul od .m ovursiqht tuoceetdinq i n 

w i i i i h i t l i i .seeking from I n t e r e s t e d persons "comments on the 

pi (VJI implementation of " Coni . i i l t r.msaction and the 

c^Midit 1 ' >iis [ i t ] imposed" i n approving the t r a n s a c t i o n . The Board 

has i n d i c a t e d t h a t i t w i l l "impose a d d i t i o n a l c o n d i t i o n s and/or 

. . . take other a c t i o n i f , and t o the e x t e n t . . . necessary t o 

address harms caused by the C o n r a i l t r a n s a c t i o n " and t o "ensure 

adherence by CSX and NS t o the va r i o u s r e p r e s e n t a t i o n s they made 



on the r e c o r d d u r i n g the course of the proceeding." r">v-^ision No. 

1, a t 2. This i n c l u d e s t a k i n g a d d i t i o n a l a c t i o n s t o ensure 

adherence t o the environmental m i t i g a t i n g c o n d i t i o n s imposed. 

I d . These Comments and Request f o r A d d i t i o n a l C o n d i t i o n s by the 

Four C i t i e s are submitted i n response t o Decision No. 1. 

The Four C i t y Consortium was organized f o r the express 

purpose of e v a l u a t i n g the r e g i o n a l impacts of the proposed 

(' ; i l a c q u i s i t i o n and recommending r e g i o n a l s o l u t i o n s t o the 

adverse impacts i d e n t i f i e d . See Mayors' V.S. a t 3. The Four 

C i t i e s ' p r i n c i p a l i n t e r e s t i n t h i s proceeding i s t o ensure t h a t 

the h t v i l t h , s a f e t y and w e l f a r e of the r e s i d e n t s of n o r t h w e s t e r n 

Indiana are p r o t e c t e d throuqh the i m p o s i t i o n of a p p r o p r i a t e 

,1 i i ; ' ; r; I ! remedial c o n d i t i o n s t o m i t i g a t e the adverse impacts 

t h a t the Con;.iil t i a n . s a c t i o n i.s ti,iving on the r i K j i o n , and t o 

(•th<Mw:.so h o l d tlu.> Appi 1 i.-aiits t o t h e i r r e p r e s e n t a t i o n s matie 

(ili I 1 r;' 1 t i l l ' course of t !i> > i ' 'ii i . i i 1 < •. MI t t o 1 p roceedi nq as t o t h' • i r 

p l u n i i f d .'p<'t.:t i i i i i . i l i mp 1 11 voinents i n the r e g i o n . 

I I . SUMMARY OF POSITION 

In the C o n r a i l c o n t r o l proceeding (Finance Dorket No. 

33388), t h l ' I-'our C i t i e s presented evidence showing t h a t , p r e -

t i . i i ; 1 • ion, the r e g i o n s u f f e r e d from extreme c o n g e s t i o n at 

r a i l / h i g h w a y grade c r o s s i n g s due t o the dense p o p u l a t i o n and the 

l a r g e number of r a i l l i n e s i n the area. The Four C i t i e s a i s o 
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presented evidence t h a t the A p p l i c a n t s ' p r o j e c t e d p o s t -

t r a n s a c t i o n r a i l t r a f f i c i n creases on c e r t a i n c r i t i c a l i i n e 

segments would exacerbate these problems. I n response, the 

A p p l i c a n t s represented t h a t planned i n f r a s t r u c t u r e and 

o p e r a t i o n a l i n i t i a t i v e s i n the r e g i o n would improve the 

s i t u a t i o n , and the Board accepted these r e p r e s e n t a t i o n s i n 

imposing very modest p r o t e c t i v e c o n d i t i o n s f o r the r e g i o n ' s 

b e n e f i t i n Decision No. 89 (as m o d i f i e d by De c i s i o n No. 114) . 

U n f o r t u n a t e l y , the promised improvements have not been 

r e a i l i-.ed w i t h respect t o the p r i n c i p a l CSX and NS l i n e s of 

concern t o the Four C i t i e s (CSX's "BOCT l i n e " between Pine 

J u n c t i o n , IN and Calumet C i t y , I L , and NS's " N i c k e l P l a t e " l i n e 

between Hobart and State Line Tower, I N ) . I n f a c t , as d e t a i l e d 

i n the Mayors' V.S. and the B u r r i s V.S., The s i t u a t i o n has 

w. 11 .s»'ii» Mi ;i 1 iu-<.' i inp 1 (^mtnitat i on ol the C o m a i l t r a n s a c t i o n and t h»> 

'•nv i 1 oniii''Ut ,1 1 , s.i l . - t y , ,in>i :: • • i oeconomi c impact:; .»! the 

t r a n s a c t i o n on the Four C i t i e s r e g i o n are q r e a t e r even than t h -.si 

documented by the Four C i t i e s i n the C o n r a i l c o n t r o l p t o c e e d i n q . 

For exampie, d a i l y t r < i i n movements over the BOCT l i n e , 

which t r a v e r s e s numerous busy r a i l / h i g h w a y grade c r o s s i n g s i n 

downtown East Chicago and downt own Hammond, has in c r e a s e d by s i x 

t r a i n s per day post -1 ransact i'->n compared w i t h A p p l i c a n t s ' 

p r o j e c t i o n s (as m o d i f i e d l a t e i n the C o n r a i l c o n t r o l proceeding) 

t h a t d a i l y t r a i n t r a f f i c would increase by l e s s than two t r a i n s 



}"er day. Average t r a i n speeds on t h i s l i n e have decreased from 

the p r e - t r a n s a c t i o n i e v e l of 12.0 m i l e s per hour t o o n l y 9.0 

m i l e s per hour (compared w i t h A p p l i c a n t s ' p r o j e c t i o n s t h a t p o s t -

t r a n s a c t i o n average t r a i n speeds would be c l o s e t o the maximum 

a u t h o r i z e d t i m e t a b l e speed of 40 m i l e s per h o u r ) . S i m i l a r l y , the 

average number of t r a i n s moving over the NS N i c k e l P l a t e l i n e , 

which a l s o t r a v e r s e s numerous highway grade c r o s s i n g s i n the Four 

C i t i e s has not decreased p o s t - t r a n s a c t i o n as NS r e p r e s e n t e d would 

be t h e case (and may have s u b s t a n t i a l l y i n c r e a s e d ) , and the 

average t r a i n speed on t h i s l i n e i s a l s o below the A p p l i c a n t s ' 

p r o j e c t i o n s . As a r e s u l t , the Four C i t i e s have c a l c u l a t e d t h a t 

v e h i c l e delay hours have increased from 220,104 hours t o 734,947 

houtr IS a r e s u l t of the C o n r a i i t r a n s a c t i o n -- or a 234 percent 

increa.se i n doluy t ime trom pr<^-t ransact i on l e v e l s . 

In t h(M r CommiMit s and I-Jfvjuest f o r Condit LOII.S m the 

Con t . i i ' I:' r - l •• i'' '•, : i o (i Oct. b̂. • r .'1, 1 , t he Four 

C i t i e s proposod .m A I t . • i n.i t i v-• l<'o,itiiui i'l,in u i i i ' ' i which, i n t e r 

a l i a , some t r a i n t r a t t i c would be re r o u t e d away t rt)m tho BOf'T 

l i n e onto a l t e r n a t e i l l c i i i i d o r s t h a t are l a r g e l y grade-

s e p a i a t e d -- i n p a r t i c u l a r a combination of the e l e v a t e d iHP l i n e 

; • C o n r a i l P o r t e r Branch (now owned by CSX) between Calumet 

C i t y , IL and t c Willow Creek, IN. The Board d i d not impo.se the 

A l t e r n a t i v e Routing Plan as a c o n d i t i o n t o i t s a p p r o v a l of the 

C o n r a i l t r a n s a c t i o n (although CSX acknowledged t h a t the Plan had 
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m e r i t and should be i n v e s t i g a t e d f u r t h e r ) . 

Given the worsening s i t u a t i o n t h a t has r e s u l t e d from 

t h e A p p l i c a n t ' s a c t u a l p o s t - t r a n s a c t i o n o p e r a t i o n s on the l i n e 

segments o f most concern, the Board shouid now r e v i s i t t h i s 

i s s u e . S p e c i f i c a l l y , the Board should impose a d d i t i o n a l l i m i t e d 

p r o t e c t i v e c o n d i t i o n s t h a t encourage the A p p l i c a n t s (and i n 

p a r t i c u l a r , CSX) t o g i v e more s e r i o u s c o n s i d e r a t i o n t o the 

A l t e r n a t i v e Routing Plan. These a d d i t i o n a l c o n d i t i o n s i n c l u d e 

t h e f o l l o w i n g : 

1. With respect t o CSX's BOCT l i n e : 

a. I n accordance w i t h i t s r e p r e s e n t a t i o n s i n the 
C o n r a i l c o n t r o l proceeding, CSX s h a l l r e - r o u t e 
t r a f f i c o f f of the BOCT l i n e between Calumet Park 
and Pine J u n c t i o n i n at l e a s t s u f f i c i e n t amounts 
so t h a t no more than 31.7 t r a i n s per day on a 
monthly average basis t r a v e r s e t h i s l i n e segment. 
To the e x t e n t p o s s i b l e , t r a i n s r e - r o u t e d o f f the 
BOCT l i n e s h a l l move over the C o n r a i l P o r t e r 
Branch and the grade-separated IHB l i n e v i a 
Ivanhoe and T o l l e s t o n ; 

b. I n any month i n which csx expects t o operatt? more 
than an average ot <1./ t r a i n s per day over t h e 
BOCT l i n e between Calumet Park and Pine J u n c t i o n , 
i t s n a i l l i ) p r o v i d e as much advance n o t i c e as 
p o s s i b l e t o the Consortium, and ( i i ) conduct i t s 
t r a i n o p e r a t i o n s i n a manner t h a t w i l l m i t i g a t e 
c o n g e s t i o n (e.g., non-rush hour o p e r a t i o n s , no 
blockage of c r i t i c a l at-grade h i g h w a y / r a i l 
c r o s s i n g s , a l t e r n a t i v e r o u t i n g s ) . I n any event, 
CSXT s h a l l not be p e r m i t t e d t o op e r a t e more than 
31.7 t r a i n s per day over the BOCT l i n e u n t i l 
m i t i g a t i o n i s s u e s are r e s o l v e d t h r o u g h a m u t u a l l y 
a c c e p t a b l e agreement w i t h the Consortium. 
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2. With respect t o NS's N i c k e l P l a t e l i n e : 

a. I n accordance w i t h i t s r e p r e s e n t a t i o n s i n the 
C o n r a i l c o n t r o l proceeding, NS s h a l l operate no 
more than 11.2 t r a i n s per day on a monthly average 
b a s i s over i t s N i c k e l P l a t e l i n e segment between 
t i o b a r t , IN and S t a t e Line Tov;er, IN; 

b. I n any month i n which NS d e s i r e s t o operate more 
than an average of 11.2 t r a i n s per day on a 
monthly average b a s i s on the N i c k e l P l a t e l i n e 
between Hobart, IN and S t a t e Line Tower, IN i t 
s h a l l ( i ) p r o v i d e as much advance n o t i c e as 
p o s s i b l e t o the Consortium, and ( i i ) conduct i t s 
t r a i n o p e r a t i o n s i n a manner t h a t w i l l m i t i g a t e 
c o n g e s t i o n (e.g., non-rush hour o p e r a t i o n s , no 
blockage of c r i t i c a l a t-grade h i g h w a y / r a i l 
c r o s s i n g s , a l t e r n a t i v e r o u t i n g s ) . I n any event, 
NS s h a l l not be p e r m i t t e d t o operate more than 
11.2 t r a i n s per day over the N i c k e l P l a t e l i r . e 
u n t i l m i t i g a t i o n issues are r e s o l v e d through a 
m u t u a l l y a c c e p t a b l e agreement w i t h the Consortium. 

In a d d i t i o n , the i n f o r m a t i o n the A p p l i c a n t s agreed t o 

(t')v; d e e i t h e r pursuant t o the Settlement Agreement between the 

Fout C i t i e s and CSX or pursuant t o Environmental C o n d i t i o n No. 21 

i n D e c i s i o n No. 89 (as m o d i f i e d by Decision No. 114) i n the 

C o n r a i l c o n t r o l f > r oceed i n<i i s i n s u f f i c i e n t t o enable the Four 

Clt ;.s t o a s c e r t a i n tho c l l ' ' - ' : ! t h(> C o n r a i l t r ansac-t i on on 

many ol the r a i l r o a d l i i t r a v e r s i n g the r e g i o n . A c c o r d i n g l y , 

the Four C i t i e s request the Board t o impose the f o l l o w i n g 

a d d i t i o n a i r e p o r t i n g c o n d i t i o n : 
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3. A d d i t i o n a l R e p o r t i n g Requirement: 

On a t l e a s t a q u a r t e r l y t a s i s d u r i n g the remaining 
p e r i o d of the Board's o v o r s i g h t imposed i n Decision No. 
89, and on a t l e a s t an annual b a s i s f o r a p e r i o d of 
f i v e years t h e r e a f t e r , CS'/. and NS s h a l l each p r o v i d e 
the Consortium w i t h Reports c o n t a i n i n g the average 
number of d a i l y t r a i n movements, average t r a i n speeds 
(or elapsed time between segment end p o i n t s f o r each 
^ r a i n ) , and average t r a i n l e n g t h s (or a c t u a l l e n g t h f o r 
each t r a i n ) f o r each of i t s owned and/or operated r a i l 
l i n e segments i n the C i t i e s of East Chicago, Hammond, 
Gary, and W h i t i n g , Indiana d u r i n g the p e r i o d i n 
quest i o n . 

Senator Richard G. Lugar, Senator Evan Bayh, and 

Congressman Peter J. V i s c l o s k y , the Four C i t i e s ' r e p r e s e n t a t i v e s 

i n the U n i t e d States Congress, concur w i t h our concerns, and 

agree t h a t the "qrowinq r a i l r o a d t r a f f i c c o ngestion problems 

beinq experienced i n Northwest Indiana since the approval of the 

[ C o n r a i l t r a n s a c t i o n ] " r e q u i r e the Board " t o take the a p p r o p r i a t e 

step.s nocessary t o ensure t h a t t}).' i . i i Iroads ar'- h o l d accountable 

t ; :• : ;-ve the r e g i o n a l conqestion p r o l i l e i u s . " (:'ee Congressional 

L e t t e r dat.sl ,hily 12, 2000, .itt.ichod h oreto as Hxhibi t 1 ) . 

In tho d i s c u s s i o n bol'<w, th*' l-'oui I ' i t n-;; w i l l e x p l . i i n 

the problems t h a t implementation of the C o n r a i l t r a n s . i c t i o n has 

caused f o r t h e i r r e g i o n and why the a d d i t i o n a l c o n d i t i o n s 

d e s c r i b e d above are necessary t o a l l e v i a t e these problems. 
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I l l . DISCUSSION 

In Finance Docket No. 33388, the Four C i t i e s 

demonstrated and the Board recognized c e r t a i n s i g n i f i c a n t 

e nvironmental and s a f e t y - r e l a t e d p o s t - a c q u i s i t i o n r a i l r o a d 

o p e r a t i o n a l impacts on the Four C i t i e s r e g i o n . The adverse 

impacts l i k e l y t o r e s u l t from the t r a n s a c t i o n were i n p a r t the 

r e s u l t of c e r t a i n planned i n c r e m e n t a l increases i n the voiume of 

r a i l t r a t f i c moving over c r i t i c a l l i n e segments t r a v e r s i n g the 

Four C i t i e s r e g i o n . However, even where e s t a b l i s h e d q u a n t i t a t i v e 

e n v i ronmental m i t i g a t i o n t h r e s n o l d s were not met, the Board 

s •.•••.i m i t i g a t i o n i n the Four C i t i e s because o l the "unique 

circumstances" of the r e g i o n , i n p a r t because of the area's 

l o c a t i o n as a major crossroads f o r l o c a l , r e g i o n a l , and 

t r a n s c o n t i n e n t a l r a i l and motot v e h i c l e t r a t f i c , the area's 

,:,r....iy d i t l i c u l t llld ; i . i n i l i ' 1'11V1 I onmont ,1 1 s i t u a t i t j i i , and the 

fact t l i . i t the t r a n s a c t i o n thre-itened the a b i l i t y of the regir.n t o 

accoiiif) 1 i .sh planned soc i oeconom i < • i iti[)r()vem(^rit s . See e.g. Decisic^n 

83 ( D e c i s i o n served M.iy , l'»98), at 2; Mayors' V.S. at 2-3; 

i , ' : :, V.S. at <- 4 . 

A. Boaro Imposed M i t i g a t i o n Impacting the Fout C i t i e s 

To m i t i g a t e the environmental and s a f e t y irapacts of the 

C o n r a i l t r a n s a c t i o n , the Board i n Decision No. 89 adopted, i n 

t o t o , the e n v i r o n m e n t a l m i t i g a t i o n c o n d i t i o n s f o r the Four C i t i e s 
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recommenced by the Se c t i o n of Environmental A n a l y s i s i n i t s F i n a l 

Environmental Impact Statement reproduced as Appendix Q, 

Co n d i t i o n No. 21 of Decision No. 89, as w e l l as c e r t a i n o t h e r 

a p p l i c a b l e e n v i r o n m e n t a l c o n d i t i o n s . See Decision No. 89, at 

173. This D e c i s i c n was m o d i f i e d by the Board i n Decision No. 114 

served February 5, 1999. I n Dec i s i o n No. 114, the Board amended 

Co n d i t i o n Nos. 21 ana 51 t o r e f l e c t the Settlement Agreement 

entered i n t o by the Four C i t i e s and CSX on October 26, 1999. (See 

Decision No. 114, which i s reproduced i n E x h i b i ' , i t t a c h e d 

)i. '.Co). The Settlement .Agreement i t s e l f i s reproduced and 

attached h e r e t o as E x h i b i t 3. 

The October 26, 1999 CSX/Four C i t i e s Settlement 

Agreement, amonq ot h e r t h i n q s , r e q u i r e d the p a r t i e s t o abide by 

the re-!s 1 !i • ' ti No. 89, as modif i e - i ; toquirt?d CSX t o 

d(Mi M'O c i ' i t . i i n monies m t t j community r a i l i o i o . i l o t y t u i u l s ; 

r e q u i t e d CSX t. !• t i . i i n 1 i orn 11 ock i n i • i t . i i n de.s i gnat tni at-qt,ide 

h i q h w a y / r a i l c r o s s i n g s ; r e q u i r e d CSX t o cooperat in moving 

t i . i i r i s o t t c r i t i c a l l y congested r . i i l r i i a d l i r u - s ; t e c juired ('.''X t o 

cooperatf^ w i t h t h " '.'y of East Chicago i n developing and l u n i IIIM 

a <ir.ide-separated t r u c k r o u t e over one of i t s c r i t i c a l l i n e s ; and 

r e q i i i ! " d i';ix t o p r o v i d e monthly r e p o r t s t o the Four C i t i e s on 

t t a m volumes over c e r t a i n r a i l l i n e segments. 

The Board's Decision No. 114 a l s o r e q u i r e d NS t o 

r e g u l a r l y a t t e n d meetings w i t h the Four C i t i e s , and r e q u i r e d NS 
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t o p r o v i d e s t a t u s r e p o r t s on t r a i n volurries and speeds on one of 

i t s c r i t i c a l l i n e s . NS was r e q u i r e d at those meetings t o r e p o r t 

on "the p.-ogress o f o p e r a t i o n a l and c a p i t a l impt-ivements r e q u i r e d 

by the Board t o address h i g h w a y / r a i l a t-grade c r o s s i n g safe'v-y and 

delay issues i n the Four C i t y Consortium area." D e c i s i o n No. 

114, at 2. 

B. The 'card's Requirement t h a t t h e A p p l i c a n t s Must Adhere 
t o A ^ l Representations Made Durina the Proceeding 

A c r i t i c a l component of the Board's Decision No. 89, 

C o n d i t i o n No. 19, r e q u i r e d the A p p l i c a n t s t o adhere t o a l l 

repres' • ' ions made d u r i n g the proceeding as t o promised 

o p e r a t i o n a l improvements. See De c i s i o n No. 89, at 176 

("Applicants must adhere t o a l l of the r e p r e s e n t a t i o n s they made 

d i i r i n t j the c : — 1 t h i s proceeding, whether or not such 

t .-pl o;-,>>nt .it o'us are spe(-i { i c, 11 I y l e t e t e n c e d i n t h i s d e c i s i o n . " ) 

( - . r i d i t i o n . ', ' VI.e.: • • ' . . ' . i : t- r f h" i-''Mir C i t i e s and f h" l-'-' 11 d 

as an enforcement mechanism, .is t ^ t h c , i t t : " i s promised dram.it ic 

i mprovemiMi t fen tho Four c i f i f s - ; r o d j . i i i , and the Board r e l i e d on 

lumy ot hese r e p r e s e n t a t i o n s i n imposing c e r t a i n c o n d i t i o n s and 

r c i f ^ c t i n g o t h e r s proposed by the Four C i t i e s -- as a i d the Four 

C i t i e s i n n e g o t i a t i n g a Settleii.ent Agreement. I d . at 153.' 

• " [ A ] p p i i c a n t s proposed v o l u n t a r y m i t i g a t i o n o p t i o n s 
addressing e n vironmental concerns of a f f e c t e d communities, which 
SEA considered i n developing f i n a l m i t i g a t i o n recommendations i n 
the F i n a l E I S ) [ f o o t n o t e ] . " The f o o t n o t e (n.239 on page 153) 
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The Board's S e c t i o n of Environmental A n a l y s i s ("SEA"), 

at the STB's June 8, 2000 V o t i n g Conference, c i t e d these 

v o l u n t a r y c a p i t a l and o p e r a t i n g improverr,_-nts as the p r i m a r y 

r<.Ms-,.'i i t d e c l i n e d t o recommend imposing the A l t e r n a t i v e Routing 

Plan requested by the Four C i t i e s Region t o m i t i g a t e the 

t r a n s a c t i o n ' s impacts: 

CSX i s m.aking s u b s t a n t i a l m o d i f i c a t i o n s i n 
the Four C i t i e s area. . . . Those 
o p e r a t i o n a l improvements would f l o w i n t o t h e 
Four C i t i e s area and a l s o i n response t o the 
Four C i t i e s concerns, CSX d i d o f f e r up 
• 1 ' a i n v o l u n t a r l y ] m i t i g a t i o n of proposals 

i l l l u d i n g r e r o u t i n g a few t r a i n s c. ay from 
the key l i n e segmiMit th . i t was at issue 
between Pine J u n c t i o n and Barr Yard. . . . 

So given the o p e r a t i o n a l improvements 
t h a t the CSX w i l l bo making m tho i , the 
m i t i g a t i o n measures they w i l l be imposing o f 
1)v>ms"lves or' rf^commeiided themsel'^/os and the 
•,• , • : : • : ' • • •iiiiiion> i : ;;g , '.s' i i d ;. ' • • r. \ 

o i i v i t o n i i i o i • i.'ivmq teason t o s e a i i ii ''Ut m 
a l t e r nat i : "o .idc^pt, c e r t a i n l y , an 
a l t e I :. 11 1 vo . W' • I " 1 t th.it • ii. • s<. 1 ut i • >n,s 
propose! I'',- t h l ' Clt I no .iiid l^y the s e c t i o n on 
environi!"'tit ,i 1 a n . i l y s i s would c t ^ r t a i t i l y 
address tho issues t h a t were r a i s e d . 

Finance Docket N(.). 33388, Vo t i n g Conference Tr,inscr i|^t (Juno H, 

190,"!, ,it i ; • (Statement of Michaoi i v i l t o n ) . ' 

:.• c. .: " i - n example, i n • !.•• i' -ur C i t i e s area, CSX agreed t o make 
o p e r a t i o n a i improvements and o f f e r e d t o r e r o u t e t r a i n s away from 
a r a i l l i n e segment between Pine J u n c t i o n and Barr Yard . . . . 
Thr: i u n t a r y m i t i g a t i o n w i l l be i n a d d i t i o n t o the m i t i g a t i o n 
we are imposinq f o r the Four C i t i e s area t o address grade 
cros.-ing t r a f f i c delay and s a f e t y concerns." 

'The Board's General Counsel r e i t e r a t e d the Board's 
presumption t h a t , when imposing a p p l i c a b l e c o n d i t i o n s , i t c o u l d 

- 11 -



I n recent r a i l merger cases, the merging c a r r i e r s have 

presented reams of evidence and argument i n an attempt t o p r e d i c t 

the f u t u r e i n the areas o f s e r v i c e and o p e r a t i o n a l performance. 

They have r o u t i n e l y p a i n t e d glowing p i c t u r e s of the post-merger 

f u t u r e . The Board has g e n e r a l l y accepted and based i t s a p p i o v a l 

of mergers on the basis of these statements. The C o n r a i l 

t r a n s a c t i o n w^s no e x c e p t i o n . However, as the Board i s a c u t e i y 

aware, the r a i l r o a d i n d u s t r y ' s p r e d i c t i o n s have been l e s s than 

a c c u r a t e -- w i t h the A p p l i c a n t s ' p r e d i c t i o n s i n c o n n e c t i o n w i t h 

the c . ^ ; ' . t . l i l t r a n s a c t i o n again being no exception.'' T h i s i s a l l 

the more reason t o ensuro a c c o u n t a b i l i t y . 

t e l y on the A p p l i c a n t s ' i epr t^sent .11 lon.s as t o t h e i r alu I i t y t o 
improve the conges t i o n s i t u a t i o n i n the Four C i t i e s ( I d . at 119-
20) : 

I 'hink i t wouid be f a i r t o .say t h a t the 
changes t h a t have been made are suggested 
l a r g e l y v o l u n t a r i l y [and] w i l l more than 
ot^rset the i n c r e m e n t a l i n c r e a s e i n t r a f f i c 
^!iat w i l l be going over the l i n e . So t h a t i s 
a net p l u s e n v i r o n m e n t a l l y . 

•"See e.g. NS's pronouncement i n the pentiing proceeding 
a d d r e s s i n g the r e v i s i o n of r a i l r o a d merger r u l e s t h a t " [ t j h e r e i s 
no doubt t h a t c u r r e n t r a i l management, t h a t of NS i n c l u d e d , 
f a i l e d t o d e l i v e r many of i t s claimed merger b e n e f i t s . " N o r f o l k 
Southern Cciments, Ex Parte No. 582 (Sub-No. 1 ) , Maior R a i l 
C o n s o l i d a t i o n , V.S. McC l e l l a n , a t 11. 
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C. csx and NS's Adherence t o C o n d i t i o n s Imposed and 
Representations Made as t o the Four C i t i e s 

As discussed above, i n approving the C o n r a i l 

t r a n s a c t i o n the Board imposed a number of e n v i r o n m e n t a l / s a f e t y -

r e l a t e d c o n d i t i o n s w i t h respect t o the A p p l i c a n t s ' p o s t -

t r a n s a c t i o n o p e r a t i o n s i n the Four C i t i e s r e g i o n . The October 

26, 1999 Four Cities/CSX Settlement Agreement addressed 

a d d i t i o n a l i s s u e s . These c o n d i t i o n s and p r i v a t e s e t t l e m e n t 

requirements were p r e d i c a t e d on CSX's and NS's s u c c e s s f u l 

i m p l e m e n t a t i o n of t h e i r o p e r a t i n g plans and adherence t o 

add; - , :.al r e p r e s e n t a t i o n s made d u r i n g the course of the 

proceeding -whereby the r a i l r o a d s promised t h a t c e r t a i n a c t i o n s 

would ptoduce demonstrable impro'v/ements i n r . i i l o p e r a t i o n s m the 

Four c';- o c M'gioii and mit ig.tte the advc>tse impacts of the 

t rans.i • : • - i t haf r o ( ( i o t i . 

1 . C r i t i c a l R a i l Line Segments 

Tho i . c ; i : , ! 'h"sc oiiiinonts i on t h" .Applic.ints' 

ope l . i t i tig : '. 1 :• c i • • :. ' • : • i i 1 l i n e .seqnunit s o p e r a t e d by 

CSX c, ; NS. These a i o : (1) CSX's BOCT l i n e betw.»oii r,:;.-

J s, • : s, IN and Calumet Park, I L (STB Designated C-0-"3)' and (2) 

NS's " N i c k e l P l a t e " l i n e between Hobatt, IN and S t a t e Line Tower, 

B̂OCT i s a wholly-owned s u b s i d i a r y of CSX. The BOCT l i n e i n 
q u e s t i o n i s a p a r t of CSX's pr i m a r y r o u t e between W i l l o w Creek, 
IN and Barr Yard, I L which i s CSX's p r i n c i p a l r a i l y a r d i n the 
Chicago area. 
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IN (STB Designated N - 4 6 9 ) T h e reason the Four C i t i e s are 

f o c u s i n g on these l i n e segments i s because they are where the 

most c r i t i c a l p o s t - t r a n s a c t i o n congestion problems are o c c u r r i n g . 

I n a d d i t i o n , these l i n e s are the only l i n e s f o r which CSX and NS 

have v o l u n t a r i l y p r o v i d e d p o s t - t r a n s a c t i o n t r a i n movement data 

(average d a i l y volumes and speeds) which i s necessary t o 

m e a n i n g f u l l y assess t h e i r o p e r a t i o n s . 

In order t o p r o v i d e the Board w i t h a complete 

assessment of CSX's and NS's p o s t - t r a n s a c t i o n o p e r a t i o n s over 

o t h e r l i n e segments t r a v e r s i n g the Four C i t i e s r e g i o n , t h e Four 

C i t i e s need a d d i t i o n a l i n f o r m a t i o n from the A p p l i c a n t s . As 

d e s c r i b e d i n more d e t a i l i n f r a , both CSX and NS r e f u s e d t o 

p r o v i d e any a d d i t i o n a l i n f t ^ r m a t i o n v o l u n t a r i l y or i n response t o 

tho l-l 11! c i t i , . ; ; ' l o r m al dis^-overy requests f o r n a r r o w i y focused 

and l i m i t e d p o s t - t r a n s a c t i o n t i s i i n movement data over area l i n e s . 

O b t , l i n i n g thi.-, i n 1 ' t ni. 11 i-n , -vs'liich i i i not .-t ho t :•• > . c u i '.ible or 

( ot .1 1 ti. i l i 1 o t h i o u g h i ndi^pentlen t . m a l y s i s , i s o b v i o u s l y c i i t ! c , i l i n 

or t l e r f'g fho Con.sortium t respc^nd more f u l l y t o the Board's 

request fot eonmiout s on the r a i l r o a d s ' p o s t - t r a n s a c t i o n 

performance and f u l f i l l m e n t of the c o n d i t i o n s imposed. 

"The l i n e segment designated N-469 a c t u a l l y ends a t Hammond, 
IN. The l i n e segment designated N-470 i s a c o n t i n u a t i o n of the 
N i c k e l P l a t e l i n e across the I n d i a n a / I 1 1 i n o i s S t a t e l i n e . 
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2. CSX and NS's June 1 Reports 

As p a r t of i t s o v e r s i g h t of the t r a n s a c t i o n , the STB 

ordered CSX and NS t o f i l e s t a t u s r e p o r t s on the im p l e m e n t a t i o n 

of the t r a n s a c t i o n and t h e i r compliance w i t h the c o n d i t i o n s 

imposed i n approving the t r a n s a c t i o n . CSX and NS f i l e d t h e i r 

i n i t i a l Progress Reports on June 1, 2000. 

CSX's June 1 Report c i t e s , at page 121, the October 26, 

1999 Settlement Agreement w i t h the Four C i t i e s , s t a t i n g t h a t the 

"goal of the agreement i s ' t o a l l e v i a t e A c q u i s i t i o n - r e l a t e d 

h i g h w a y / r a i l a t - j r a d e c t o s s i n g t r a f f i c delay and s a f e t y concerns 

i n East Chicago, Hammond, Gary, and Wh i t i n g , Indiana through 

o p e r a t i o n a l improvements and s a f e t y measures.' C a p i t a l 

improvements are r e q u i r e d t o achieve t h i s g o a l . " CSX e x p l a i n s 

that i t i t,ik i n g c o t t , i i n . i c t i o n s t o improve 'h" . . i i u u v i o n but 

ai'kiiow 1 edges fh.it flu." ptomised e t t t j c t s of those improvements are 

I.' t I'.on I "xpi'i ionced yt^t , and ni.iy not be achit^ved unt i l some 

mcMit h:; d,>wn tho to,id. I d. ("the benef i c i , l l e f f e c t s ol tfiose 

c . i p i t , i l improvements may not be experienced in t h" l-'our c i t i e s 

it'M u n t i l l a t e 2000.") CSX acknowledges t h a t the end r e s u l t i s 

th.at t !;> re are "continued h i g h w a y / r a i l at-gradc c r o s s i n g delays 

i n the Four C i t i e s . " I d . at 122. CSX promises t h a t the work i t 

i s u n d e r t a k i n g t o pr o v i d e f u l l TCS o p e r a t i o n over i t s Barr 

S u b d i v i s i o n (which encompasses the BOCT c o r r i d o r ) w i l l improve 

the s i t u a t i o n . CSX a l s o c o n f i r m s t h a t i t has h e l d s e v e r a l 
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meetings w i t h r e p r e s e n t a t i v e s of the Four C i t y Consortium. 

NS's June 1 Report does not reference any problems w i t h 

i t s o p e r a t i o n s i n the Four C i t i e s r e g i o n . NS a l s o acknowledges, 

at page 59, t h a t i t has h e l d meetings w i t l i the Four C i t i e s and 

r e p r e s e n t s t h a t i t i s complying w i t h a l l a p p l i c a b l e requirements 

imposed by the Board v.-ith respect t o i t s o p e r a t i o n s i n northwest 

I n d i a n a . NS s t a t e s t h a t i t i s "working independently and w i t h 

the I n d i a n a Harbor B e l t R a i l r o a d and the C i t y of Hammond t o 

develop means by which t o improve t r a f f i c flow i n the Four C i t y 

Con;- M ' ium aio-,j." I d . at 60. 

D. CSX and NS's Adherence t o C o nditions 
Imposed and Representations Mide 

Despite CSX and NS's assurances t h a t p o s t - t r a n s a c t i o n 

congest i - n problems i n the F-ut ' ' i t i e ; : woultl got b e t t e r as the 

r e s u l t ')t c o ! t , i i n (̂ [)e r a t i ona 1 and i n t r a s t r u c t u r e improvements, 

t h(^ s 1 t li, 11 1 oil li,i s .n • t u, 1 1 1 y g o t t e n wo i • •, , 11 1 e, i:; t ovet the 

CSX/HncT l i n e and the NS/Nickel I'i,ite ; i n<.'. 'i htssi- cui t e n t 

pt ol 1 eni.-, ,ire i^.iused, ,it least i n p a r t , by ( i ) d.i i 1 y t t . i i n f i . i f t i c 

!.•.. !:; in t l i e r e g ion h'ghet than those o t i g i n a l l y p r o j e c t e d by 

CS'; .uui NS, ( i i ) p o s t - t r a n s a c t i o n average t r a i n speeds t h a t are 

far below the l e v e l s p r o j e c t e d , and ( i i i ) the r a i l r o a d s ' r e f u s a l 

t o r e r o u t e any of the i n c r e a s e d t r a i n t r a f f i c away from these 

c o r r i d o r s and f a i l u r e t o prevent t r a i n s from s t o p p i n g i n 

p o s i t i o n s where they block major at-grade highway c r o s s i n g s . 
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csx and NS have both acknowledged i n t h e i r June 1 

Reports and i n t h e i r meetings w i t h the Four C i t i e s t h a t they have 

f a i l e d t o d e l i v e r on t h e i r promises t o improve the conges t i o n 

s i t u a t i o n i n the Four C i t i e s . I n response t o the growing 

c o n g e s t i o n problems being experienced i n the r e g i o n , and because 

of the p e r c e i v e d lack of a t t e n t i o n the r a i l r o a d s were paying t o 

these s e r i o u s i s s u e s , the C i t i e s of Hammond and East Chicago 

enacted ordinances p r o h i b i t i n g the r a i l r o a d s from b l o c k i n g a t -

grade h i g h w a y / t a i l c r o s s i n g s f o r p e r i o d s of more than f i v e 

minutes at any one time w i t h o u t a l l o w i n g v e h i c l e s and p e d e s t r i a n s 

t ! sss the t r a c k s , exc<=pt where r e q u i r e d f o r s a f e t y ot ot h e r 

unusual circumstances. These ordinances are appended h e r e t o as 

E x h i b i t 4. 

The i n t e n t o i these crossing-blockage ordinances was t o 

p: vide- a d e t e r r e n t t o the r a i l r o a d s ' p r o p e n s i t y t o b l o c k 

ct i,Ml .it - I t . u i e h i ghway,/1 ,1 1 1 c r'^ssiiujs . Such blockages re.sult 

in iiicre<"ised c i t i z e n expo:;;;!'' t.^ : i 1 t o,id o p e r a t i o n s anci adverse 

impact:-, on p u b l i c he,i | t * , safety,, and the environment. See 

M,iyots' V. :i. at 7. As a r e s u l t of these ordinances. East Chicago 

is s u e d over 1000 t i c k e t s f o r i l l e g a l blockage of c r o s s i n g s i n 

1999 and almost 800 t i c k e t s through June of t h i s year. I d . 

Hammond issued an even l a r g e r number of t i c k e t s ""or i l l e g a l t r a i n 

blockages, i n c l u d i n g more than 3,900 t i c k e t s i n 2000 (through 

June). I d . 
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Obviously, the Four C i t i e s would not need t o pass 

ordinances and i s s u e l a r g e numbers of t r a i n blockage t i c k e t s t o 

the r a i l r o a d s i f t h e r e was not a r e a l and p e r v a s i v e problem w i t h 

grade c r o s s i n g blockages. I d . However, the t i c k e t i n g of t r a i n s 

f o r i l l e g a l blockages has been one of the only n.eans a v a i l a b l e t o 

the communities t o get the r a i l r o a d s t o pay c l o s e r a t t e n t i o n t o 

t h e i r concerns w i t h r espect t o the impacts of the blockages. I d . 

Since the crossing-blockage ordinances were enacted, 

CSX and NS have been making more concerted e f f o r t s not t o b l o c k 

c r o s s i n g s i n the Four C i t i e s , and tli e y have assured the Four 

. • . • . ;. r • lit meetings t h a t f hey .11 e •cusing t h e i r 

a t t e n t i o n on the blockage s i t i u i t i o n . Less t i c k e t s , indeed, ti.ive 

b.'. ri i;-,;uied i n recent months, at l e a s t i n part b<u-,iuse of the 

Applic,1!,':' .•:•:[ t ec-ed w i l l i i u i m s s s t o iii.ike c e r t a i n o o e i . i t i i u j 

i mp t , : • :i . The Four C i t i t s s are pleased, ot cour.se, to.) hear 

, 1 ,i;.'- 1!:,. ' 'iiient beinq iii,i,ie by the t , i i lroad;- t.> ptevont 

';• 1;; 1 l i t e r e.st i n g t o note the act ion;; CSX lias t.iken in 
' ; mmunities a f f e c t e d by the C o n r a i l t r a n s a c t i o n *e ,iveid 

i . .. • ; • c -cirade highw.iv : > . ! cj i ngs. I n December 1999, 
CSX announced t h a t i t was estab i ; lihing v o l u n t a r y "No Parking 
Zones" f o r t r a i n s t r a v e r s i n g key, h e a v i l y t r a v e l e d at-grade 
c r o s s i n g s i n n o r t h e r n Ohio. I t has i n s t r u c t e d i t s crews not t o 
b l o c k these c r o s s i n g s , t o s p l i t t r a i n s i n p a r t where necessary t o 
a v o i d blockages, and i t has marked the c r c s s i n g s w i t h "No 
Park Mi l" s i g n s . CSX e x p l a i n s t h a t "we are t a k i n g these steps t o 
respond t o the concerns from these communities." See CSX 
T r a n s p o r t a t i o n Launches P i l o t Proqram t o Reduce Blocked Crossings 
i n N o r t h e r n Ohio, CSXT Press Release (December 9, 1999) 
( s u b m i t t e d h e r e w i t h as E x h i b i t 5 ) . No such program has been 
volu, t e e r e d f o r the Four C i t i e s r e g i o n . 
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blockage of congested at-grade h i g h w a y / r a i l c r o s s i n g s . With t h a t 

s a i d , i t i s u n f o r t u n a t e t h a t , i n response t o the Fcur C i t i e s ' 

s e l f - h e l p remedial response t o the cro s s i n g - b l o c k a g e problem, NS 

has sought t o have the ordinances o v e r t u r n e d i n f e d e r a l c o u r t on 

f e d e r a l preemption grounds, a r g u i n g t h a t i t has the r i g h t t o 

block c r o s s i n g s as needed w i t h o u t t a k i n g i n t o a c c o i n t the 

d e s t r u c t i v e community impacts of i t s a c t i o n s . See Mayors' V.S. 

at 7-8; NS Complaint f o r D e c l a r a t o r y and I n j u n c t i v e R e l i e f i n 

N o r f o l k Southorn Rv. v. C i t y of Hammond, Docket No. 2:00CV357JM 

f i l e d .June 6, 2000 (Attached h e r e t o as E x h i b i t 6) . 

1. r:;X'5 P o s t - T r a n s a c t i o n Operations 
Over- the BOCT Line 

One of the most c r i t i c a l r a i i i i n e segment i n the Four 

C i t i e s r e g i o n from a s a f e t y and environmental p e r s p e c t i v e i s the 

BOCT';: /-mile P: ne J u n c t i o n t o Calumet F u k l i i . e . T h is l i n e 

crosses the he.ut 1 'he ('it i . ,- c, i the downtown business 

,i i .; t ! i cl ;•. <g [•:.i:;t ChoMg' ,ind Ibimmond. M,iyets' V.S. at 5. The 

heavy t t . i i n t t . i l t i e u:, i n i i h i ; ; l , r . " ct i t i c i l c o n g e s t i o n 

p t , t .c:,;. as i t h.i;; -.'0 busy at-grade hiqhw.iv/1 a i 1 cro.ssings. 

'I'. :•• -Severe co n g e s t i o n problems are compounded by the f a c t t h a t 

the BOCT l i n e crosses a t graae 10 other r a i l l i n e s , i n c l u d i n g 

lin<','; j i e r a t e d by, among o t h e r s , both the NS and the Indiana 

Harbor B e l t R a i l r o d ("IHB") at State Line Tower on the west edge 

of Hammond, the Chicago South Shore R a i l r o a d i n Hammond, the IHB 
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a t two l o c a t i o n s i n East Chicago, and the E l g i n , J o l i e t and 

Eastern R a i l r o a d i n East Chicago. B u r r i s V.S. a t 15. CSX does 

not c o n t r o l t r a i n d i s p a t c h i n g over any o f these c r o s s i n g s , and i n 

many i n s t a n c e s e i t h e r the c t h e r r a i l r o a d ' s t r a i n s have p r i o r i t y 

or t r a i n s are d i s p a t c h e d on a f i r s t come, f i r s t served b a s i s . 

I d . ^ h i s c r i t i c a l a t-grade r a i l r o a d c r o s s i n g s i t u a t i o n d i d not 

chance p o s t - t r a n s a c t i o n . 

Very l a t e i n the C o n r a i l c o n t r o l proceeding, a f t e r 

r e c o g n i z i n g the concerns expressed by the Four C i t i e s about even 

small i n c r e m e n t a l p o s t - t r a f f i c i n c r e a s e s i n r a i l t r a f f i c moving 

over t;he BOCT l i n e , CSX " v o l u n t a r i l y " agreed t o take an 

a d d i t i o n a l two t t per day o f f the BOCT l i n e . B u n i s V.S. at 

13; A p p l i c a n t s ' May 4, 19^8 V e r i f i e d Statem.ent of James E. Roots. 

With th.it v-hange i n p r e d i c t e d o p e r a t i o n s , CSX t e; ; c-^ented i t 

Would be o p e r a t i n g an average of 31." t t a i n s per day ovet the 

; , n. , .111 i n t'c:e i . /' t t . i i t i : - . pet- ci.iy over pr e-1 ransact i on 

l e v e l s . B u r r i s V.,'. it 1 •',, I'.ible 1. .'K:: i n d i o . i t t u i ( v i r l i e t , the 

Boani i n Do -i: :,>n No. r e l i e d on 1 he;-,(̂  i (>pt esent ,it ions i n 

: ing modest m i t i g a t i o n f o r the Four C i t i e s . " 

I'n f "Mt unat e 1 y, the frequency of p o s t - t r a n s a c t i o n t r a i n 

"At the o r a l argument i n F.D. 33388, CSX counsel expressed 
th.at CSX "understood [ t h e Consortium's] concerns" as to any 
increases i n t r a f f i c over the BOCT l i n e , and, i n response, t h a t 
CSX "went back t o our o p e r a t i n g p l a n and we found a way t o put an 
a d d i t i o n a l t r a i n over the L a k e f r o n t l i n e and we moved a couple of 
t r a i n s down t o the a l t e r n a t e C o n r a i l P o r t e r Branch." June 4, 
1998 Oral Argument, T r a n s c r i p t a t 448. 
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movements over the BOCT l i n e has been c o n s i d e r a b l y h i g h e r than 

CSX re p r e s e n t e d d u r i n g the C o n r a i l C o n t r o l proceeding. Post-

t r a n s a c t i o n , CSX i s moving an average of 36 t r a i n s per day over 

the BOCT Lin e , s i x more t r a i n s per day than i t moved p r e -

t r a n s a c t i o n . B u r r i s V.S. a t 14, Table 1. The conges t i o n 

s i t u a t i o n caused by these increases i s compounded by the f a c t 

t h a t CSX's a c t u a l p o s t - t r a n s a c t i o n average speed f o r t r a i n s 

moving over the BOCT l i n e has been on.Ly 9.0 MPH - or 

s i g n i f i c a n t l y below the 19-40 MPH average i t p t e d i c t e d f o r the 

l i n e d ' l t i n g the C o n r a i l c o n t r o l proceeding (and even below i t s 

p r e - t r a n s a c t i o n average speed of 12.0 MPH.) See B u r r i s V.S. at 

14-15.' 

CSX argues i n i t s June 1, 2000 Report t h a t c e r t a i n 

i !i f 1 , est r u c t ure improvements have been made arui w i l l c o n t i n u e t o 

be made t h i s year t o i t s Barr s u b d i v i s i o n t o improvt^ t r a i n speeds 

and f !,• • - nge;; t , , s i t u.i t i , MI in t h - - l-'i si i '' ; t i . - : . ^ T.X ' ;; Repoi t 

it>dicce.s t l i , i t ; ; i g n , i l i i u i upgrades have been completed on the BOCT 

l i n e . Even w i f h thes(> i ni|g ovenien f s, however, C:<X's average BOCT 

l i n e t ; , i i n speeds luive decreased pos t -1 ransact i o n . B u r r i s V.S. 

clt ] ! . . 

"In t h e i ! t i l i n g s m F.D. 33388, the A p p l i c a n t s c h a l l e n g e d 
the Four C i t i e s ' t r a f f i c delay a n a l y s i s and r e s u l t i n g c a l c u l a t i o n 
of c o s t s / b e n e f i t s on the ground t h a t they i m p r o p e r l y assumed low 
t r a i n speeds -^f 13.2 MPH on the BOCT l i n e . I n f a c t , the Four 
C i t i e s ' t r a i n speed p r e d i c t i o n s made i n the C o n r a i l c o n t r o l 
proceeding proved t o be very c o n s e r v a t i v e . 
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.A m.ajor problem p r e v e n t i n g t r a i n t r a f f i c f l o w 

improvements over the BOCT l i n e , which was t o t a l l y i g n o r e d by CSX 

i n i t s June 1, 2000 Report, i s the l a r g e number o., at-grade 

r a i l r o a d / r a i l r o a d c r ossings on the l i n e and the f a c t t h a t CSX 

t r a i n s do not have d i s p a t c h i n g p r i o r i t y over any of these 

c r o s s i n g s . B u r r i s V.S. at 16. Any CSX t r a i n t h a t .stops on the 

BOCT l i n e t o pe r m i t another r a i l r o a d ' s t r a i n t o cross must 

d e c e l e r a t e t o a stop and then a c c e l e r a t e from a stop t o run n i n g 

speed. Because of t h i s process of s t o p p i n g and s t a r t i n g , 

i mproving the t r a i n speeds on the l i n e w i l l be very d i f f i c u l t 

even w i t h completion of a l l the i n f r a s t i u c t u r e improvements being 

made by CSX. 

F i n a l l y , many of the upgrades CSX i s making on the BOCT 

c : . 1 1 : :'.• ie; igned t o accommodate mui-h l a r g e r t r . i i i i s . In the 

C o n r a i l c o n t r o l proceeding, CSX tep r e s e n t e d t h a t the average 

t i . i i n w.'i,iht f o r t r . i i n ; ; n; • i ••g the BOCT l i n e would increase 

ftom 4, Co' i i o s s tons per t r a i n t o 5,3-M ins;:, t-n;- pot t m i n , an 

increa s e of 31 perc e n t . This use of lo n g e r , heavier t r a i n s 

reel.;:' . ••v(>n m.ore time f o r :• • : e r a t i o n and a c c e l e r a t i o n f o r 

each stop. Combined w i t h the frequ e n t stops occasioned by the 

numerous r a i l c r o s s i n g s of the BOCT l i n e , t h i s w i l l prevent CSX 

from i n c r e a s i n g average o p e r a t i n g speeds t o any s i g n i f i c a n t 

e x t e n t . The increase i n the l e n g t h of t r a i n s , w i t h o u t a 

corresponding increase i n t r a i n speeds, u n f o r t u n a t e l y o n l y serves 
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t o i n c r e a s e the amount of time d r i v e r s / p e d e s t r i a n s must w a i t f o r 

t r a i n s t o pass at a s p e c i f i c h i g h w a y / r a i l at-grade c r o s s i n g . 

At o r a l argument, CSX promised t h a t i t would "achieve 

speed increases over the BOCT t h a t are going t o more than o f f s e t 

any s l i g h t i ncrease i n t r a f f i c . " June 4, 1998 Oral Argument, 

T r a n s c r i p t at 449. I t s witnesses r e p r e s e n t e d t h a t "even given an 

inc r e a s e i n t r a f f i c of s i x t r a i n s , the o v e r a l l delays s i t u a t i o n 

along the BOCT w i l l a c t u a l l y be improved as a r e s u l t of the 

c a p i t a l improvements." CSX/NS-176, J o i n t R e b u t t a l V e r i f i e d 

Statement of James C. Rooney and T. Stephen O'Connor, a t 17. The 

P'•^ard's SEA i n i t s F i i u i I Environmental Impact Statement ("EIS") 

gave CSX the b e n e f i t of the doubt and r e l i e d on these 

r e p r e s e n t a t i o n s when imposing remedial c o n d i t i o n s f o r the Four 

' : • • . The Ki n,, i p i s t .i' : 

The recent r e v i s i o n ol the O p e t a t i n g Plan by 
CSX reduces the number of t r a i n s on r a i l l i n e 
segment C-02-, ;,• : th.e !,,ut...s .ibeut which 
the Four C i t y Consoitium i s coiu.-t>r ned. SEA 
concludes t h a t the r e r o u t i n g coupled w i t h the 
improvements propts' c i c;;x t o upgi,ide the 
t r a c k s t r u c t u r e and ; o i n i l systems t o a 1 Knw 
40-mile per hour t r a m 'perations on r a i l 
l i n e segment C-023 (Pine Junct i o n - t o - B a r r 
Yard) would m i t i g a t e the in,pacts a s s o c i a t e d 
w i t h the proposed C o n r a i l A c q u i s i t i o n along 
t h i s r a i i l i n e segment. 

F i n a l EIS, at N-127. I n p o i n t of f a c t , as demonstrated by the 

lower average t r a i n speeds, the i n c r e a s e i n the number of t r a i n s 

u s i n g the BOCT l i n e , and the l a r g e numbers of cr o s s i n g - b l o c k a g e 
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t i c k e t s issued by Haromond and East Chicago, the s i t u a t i o n most 

d e f i n i t e l y has not improved. 

2. NS's Post-Transaction Operations 
Over the N i c k e l P l a t e Line 

NS's N i c k e l Plate l i n e c o n t a i n s 49 at-grade 

h i g h w a y / r a i l c r o s s i n g s between Hobart, IN and State Line Tower, 

IN. NS a s s e r t e d d u r i n g the C o n r a i l c o n t r o l proceeding t h a t i t 

would be reducing the number of averaqe d a i l y t r a i n s moving over 

t h i s l i n o from the p r e - t r a n s a c t i o n l e v e l of 26.3 t o a p o s t -

t r a n s a c t i o n l e v e l of 11.2, or a r e d u c t i o n of 15.1 t r a i n s per day. 

See ; ::: i ;,; V.S. <it 14. However, NS has r e p o r t e d t o the Four 

r i t i.os t h . i t i t i s i n f a c t moving 25 t r a i n s per day over t h i s l i n e 

p o s f - t ! .msaction, or a r e d u c t i o n of o n l y one t r a i n per day. 

Mayors' V.S. at 5-b; B u r r i s V.S. at 14. I'lie end r e s u l t i s t h a t 

NS i s moving an averaqi^ (̂ f ,it l e a s t 14 more t r a i n s over t h i s l i n e 

1, •>, , 1, 1 '̂ ' t l u m i t t e p t e : ; . '11 t • •, i i t W e l l b i d l l 1 1 l U l t h e i >li • , 1 1 1 C O n t r o l 

pt , ,-,M.d i ng (M.iyors' V.S. ,it '>-•>), .md [gob.ibly mote.' 

In , i , l d i t n ' n , dut ng the i - o n i . i i l c o n t t o l fg '"""d i ru-j the 

A p p l i Oil!', ,,st i t . - . i I pos t - t-r .msact ton average t r a i n speed on 

'"i-, "lit r ,iry t o wluit NS has been r e p r e s e n t i n g t o the Four 
C i t i e s in the p a r t i e s ' meetings, i n i t s recent f e d e r a l d i s t r i c t 
c o u r t Complaint a g a i n s t the Hammond c r o s s i n g - b l o c k i n g o r d i n a n c e , 
NS s t a t e s t h a t "approximately 50 N o r f o l k Southern t r a i n s per day" 
move over the N i c k e l P l a t e Line. See NS Complaint f o r 
D e c l a r a t o r y and I n j u n c t i v e R e l i e f i n N o r f o l k Southern Rv. v. C i t y 
of Hamimond. Docket No. 2:00CV357JM, f i l e d June 6, 2000, a t 5 
(Attached h e r e t o as E x h i b i t 6 ) . At these l e v e l s , NS i s moving an 
i n c r e d i b l e 39 t r a i n s per day over and above what i t r e p r e s e n t e d 
i t would be moving p o s t - t r a n s a c t i o n . 
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the N i c k e l P l a t e l i n e of 40 MPH. See CSX/NS-176, J o i n t R e b u t t a l 

V e r i f i e d Statement of James C. Rooney and T. Stephen O'Connor; 

B u r r i s V.S., E x h i b i t PHB-3. P o s t - t r a n s a c t i o n , NS r e p o r t s t h a t 

t r a i n s are a c t u a l l y moving at an a v e r - n i speed o f 22.7 m i l e s 

per/hour -- or b a r e l y more than one-half the speed p r o j e c t e d . 

T h i s f u r t h e r i n t e n s i f i e s the impact of NS's hi g h e r - t h a n - e x p e c t e d 

t r a i n frequency on t h i s l i n e . 

The s a f e t y and environmental impact c f NS's p o s t -

trans.i • , 1; o p e r a t i o n s over the N i c k e l P l a t e l i n e i s e x t r e m e l y 

i m p o r t a n t t o the Four C i t i e s , as t h i s l i n e t r a v e r s e s the area i n 

a southeast t o northwest d i i e . - ' n g i , and thu;; crosses b o t h e a s t -

west and n o r t h - s o u t h highways. See Mayors' V.S. a t 6.' As a 

r e s u l t 'd the l i n e ' s l o c a t i o n , NS's o p e r a t i o n s o f t e n r e s u l t i n 

t w, ot t l ; : . ' , , -t . log-MS beitiu b: ! s i m u l t a n e o u s l y even by 

moving t t ing;. The s i t u a t i o n e x i c e r l ' a t e d when NS's t r . i i n s .stop 

on 'he l i n o , wh i • - h they . • ti • ; iiis • to d i. I d , 

I t i s a l s o i;;ip. t t . i n t t > undo I ;-, • .in..! t i n t the NS N i c k e l 

P l a t e l i n e (-r.os;;(os the c r i t i c a l BOCT l i n e at-grade af .st,ite Line 

•;•,;.;•!. Tliu;;, the high v, d ume o f r a i l t r a f f i c inovinq over the 

"Tlie problem i s most severe on the segment of t h i s l i n e 
between Van Loon and State Line Tower, where the l i n e crosses t h e 
hea r t o f the C i t y of Hammond, w i t h a number of c r i t i c a l a t - g r a d e 
c r o s s i n g s of many of the same highways t h a t cross the BOCT l i n e 
a t-grade t o the n o r t h . The Four C i t i e s ' A l t e r n a t i v e Routing 
Plan, as proposed i n the C o n r a i l c o n t r o l proceeding, would have 
r e s u l t e d i n the continued movement of 16 t r a i n s per day over o n l y 
the p o r t i o n of the N i c k e l Plate l i n e between Hobart and Van Loon 
-- which i s the l e s s p r o b l e m a t i c p o r t i o n of t h i s l i n e . 



N i c k e l P l a t e l i n e f u r t h e r i n h i b i t s the e f f i c i e n t o p e r a t i o n of 

t r a i n s on tho n e i g h b o r i n g and c r i t i c a l BOCT c o r r i d o r . 

NS c e r t a i n l y was given f a i r warning the concerns o f 

the Four C i t i e s about p o s t - t r a n s a c t i o n t r a i n movements over the 

N i c k e l P l a t e l i n e . The Consortium's request f o r c o n d i t i o n s i n 

the C o n r a i l c o n t r o l proceeding asked t h a t NS be h e l d t o i t s 

r e p r e s e n t a t i o n s t h a t i t would operate no more than 11 average 

d a i l y t r a i n s per day p o s t - t r a n s a c t i o n on the N i c k e l P l a t e l i n e i n 

the absence of a mutual agreement between NS and the Consortium. 

See F^c-i',, at 47. Despite i t s r e p r e s e n t a t i o n s , NS has f a i l e d t o 

come even c l o s e t o t h i s d a i i y t r a i n .frequency. 

3. The Adverse Cumulative Impacts of CSX's 
and NS's Post T r a n s a c t i o n Operations 

Thf> increases i n t r a i n t r a f t i c and decreases i n t r a m 

speeds t t ,m;-,,ict i,.;, , l i t i e d ,ibov»> havi^ caused serioms ,idverse 

impacts on t ht^ Foui C i t n s ; th,it wete n, g . m t i c i p a t e d or 

adequ.It e l y p binned f.o by the A i p l i c m t : ; m ttie c.)!!!,!!! i-ont r o l 

procee.iing. M.';g i i e t i b l y , t h e i t op.-r .i I i on;; h.ive o,iu;;e,l increases 

i t l '.•.'lin l i ^ dt.M.iy times, which have s i g n i f i c a n t adverse impacts 

I'U, ,imong o t h e r t h i n g s , the e f f i c i e n t p r o v i s i o n of f i r e , p o l i c e , 

and emeigency s e r v i c e ; f a m i l i e s commuting t o / f r o m work and 

s.-h"el; the p r o p e n s i t y of area m o t o r i s t s t o i g n o r e grade c r o s s i n g 

p r o t e c t i o n devices ( i n c l u d i n g , i n p a r t i c u l a r , lowered c r o s s i n g 

gates) a t s i g n i f i c a n t r i s k t o themselves and t h e i r passengers; 
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and the p r o p e n s i t y of p e d e s t r i a n s ( p a r t i c u l a r l y c h i l d r e n ) t o 

cl i m b under and through stopped t r a i n s . I n a d d i t i o n t o these 

c o n s i d e r a b l e s a f e t y , c o n g e s t i o n , and t r a n s p o r t a t i o n system 

impacts, the increases i n v e h i c l e delay times have s u b s t a n t i a l 

a i r q u a l i t y , n o i se, and f u e l consum.ption impacts. 

I t i s .impossible t o q u a n t i f y a l l of the adverse 

e n v i r o n m e n t a l impacts of the t r a n s a c t i o n on the Four C i t i e s , and 

the Consortium has not attempted t o do so. Moreover, t he Four 

,".' s are l a c k i n g c r u c i a l i n f o r m a t i o n necessary t o prepare a 

cu m u l a t i v e impact a n a l y s i s because of the CSX and NS's r e f u s a l t o 

: • ie o p e r a t i n g i n f o r m a t i i g i t.g most ot the area's r a i l l i n e 

segment s. 

The Consortium has, however, updated i t s motor v e h i c l e 

d e l a y time e s t i m a t e s submitted in t:;.- >:onrail c o n t r o l proceeding 

iSee FCC-9 and FCC-13) t o t e i l e o t the higher t r a i n frequency and 

• C-. : i.(e t t t i t i speeds on I h«̂  BOCT l i r u ' p o s t - t r a n s a c t i on. 

Based on t.he l i i t i i t e o ;n: gm.it ion [ l o v i d e d , v e h i c l e d e l a y I I M I I ; ; 

> increased from 220, 104 homs \ r, 7M,'M7 hours i n the Four 

c,' 11, :ie as a r e s u l t c f the (.\.inrail t r a n s a c t i o n . T h i s i s an 

i n c t e a s e of 514,843 hours, which represents an a s t o n i s h i n g 234 

percent i n c r e a s e i n delay time from, p r e - t r a n s a c t i o n l e v e l s . The 

,i ; .,L de l a y l e v e l s , of course, are i n s t a r k c o n t r a s t t o t h e 

A p p l i c a n t s ' r e p r e s e n t a t i o n s t h a t congestion problems i n northwest 

I n d i a n a would improve p o s t - t r a n s a c t i o n . 
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E. CSX and NS's Lack of Responses t o Discovery Requests 

On June 23, 2000, the Consortium served d i s c o v e r y 

requests on both CSX and NS f o r purposes of e l i c i t i n g l i m i t e d 

i n f o r m a t i o n on t r a i n o p e r a t i o n and accident data i n northwest 

I n d i a n a necessary t o enable the Consortium t o m e a n i n g f u l l y review 

and e v a l u a t e the issues t h a t are the s u b j e c t of t h i s p r o c e e d i n g . 

See E x h i b i t 7 a t t a c h e d h e r e t o . This i s the same type of data 

p r o v i d e d by the A p p l i c a n t s i n t h e i r A p p l i c a t i o n d u r i n g the 

C o n r a i l c o n t r o l proceeding, i n c l u d i n g t r a i n volumes, speeds, and 

l e r u i t h s . The requests p e r t a i n e d t o o p e r a t i n g i n f o r m a t i o n on 5 NS 

1 m.' i.et^ments and on 7 CSX l i n e segments (out of a c o l l e c t i v e 

t o t a l of 1,022 l i n e segments on the A p p l i c a n t s ' systems). Both 

A p p l i c . i n t s r e f u s e d t o p r o v i d e t h i s i n f o r m a t i o n , even on an 

i n f o r i n . i l b . i s i s , s t . i t i n g that li:;.-every i s not ,iv.ii b i b l e in t h i s 

p r o c e e d i i u i .md f l u i t t.-omp 1 i ,i nce w i t h t l i e Four C i t i e s ' d i s c o v e r y 

requests w><uld l>e unduly bu i dens<'ni" . S<.-e E x h i b i t 8 ,it niched 

h e t e t e . The Apf> 1 1 c i n t :. ' n lu ; . . i i t o fg oduct,' t h i s i n 1 .. t :n, 11 i on i s 

who 1 1 y without me t i t . ' ' 

''csx a l s o s t a t e d t h a t the p r o v i s i o n of t h i s i n f o r m a t i o n 
would somehow v i o l a t e the p a r t i e s ' October 26, 1998 Se t t l e m e n t 
Agreement. This argument i s w i t h o u t m e r i t , as the i n f o r m a t i o n 
sought i s necessary t o respond t o the Board's request i n D e c i s i o n 
No. 1 f o r meaningful "comments on the progress of i m p l e m e n t a t i o n 
of the C o n - a i l t r a n s a c t i o r i and the c o n d i t i o n s [ i t ] imposed" i n 
app r o v i n g he t r a n s a c t i o n . 

L on '^Both csx and NS c i t e an STB d e c i s i o n i n the Unii 
P a c i f i c / S o u t h e r n P a c i f i c merger o v e r s i g h t proceeding as a u t h o r i t y 
f o r t h e i r r e f u s a l t o p r o v i d e t h i s i n f o r m a t i o n (Finance Docket No. 
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The A p p l i c a n t s have e x c l u s i v e c o n t r o l o f o p e r a t i n g data 

f o r t h e i i n e segments t h a t t r a v e r s e the Four C i t y r e g i o n . Other 

than the i n f o r m a t i o n on the BOCT and N i c k e l P l a t e l i n e s r e c e i v e d 

d u r i n g scheduled meetings w i t h the A p p l i c a n t s , the Consortium 

(and the Eoard) has no i n f o r m a t i o n t o assess the A p p l i c a n t s ' 

p o s t - t r a n s a c t i o n performance and compliance w i t h the 

env i r o n m e n t a l c o n d i t i o n s imposed and r e p r e s e n t a t i o n s made. As a 

mat t e r o f f a i r n e s s , and t o a s s i s t i n developing the i n f o r m a t i o n 

necessary f o r meaningful e v a l u a t i o n of the r a i l r o a d s ' performance 

i n t h e Board's con'-inuing C o n r a i l o v e r s i g h t proceeding, ti.c 

r a i l r . .. is hould not be p e r m i t t e d t o continue w i t h t h e i r 

u n i l a t e r a l r e f u s a l s t o p r o v i d e the requested p o s t - t r a n s a c t i o n 

comi i ! !' ive o p e r a t i n g i n f o r m a t i o n . 

(Sub-No. 2 1), D t c i s i o n No. 10 (served Oct. 27, l'̂ '»7)). 
That d e c i s i o n i c i n a p p o s i t e , as i t d e a l t w i t h attempts by 
i n t e r e s t e d p a r t i e s t o o b t , i i n informat i .n t o determine whether the 
compet i t i v e c o n d i t i o n s imposetl by the b c i t d i n t h a t case were 
wor k i n g . I n t h a t case, the Board p r o v i t l e d fhe r e q u e s t i n g p a r t i e s 
w i t h access t o the r a i l r o a d ' s 100'*, w a y b i l l t r a f f i c tapes, which 
p r o v i d e d them w i t h s u f f i c i e n t i n f o r m a t i o n t o respond t o the 
p.-Mrd's request f o r comments on those c o m p e t i t i v e c o n d i t i o n s . I n 
•; ; -ase, the 100? t r a f f i c tapes were made a v a i l a b l e t o p a r t i e s 
by t i i e Board i n i t s D e c i s i o r No. 1, and were ob t a i n e d from the 
A p p l i c a n t s and reviewed by the Consortium. However, the tapes 
p r o v i d e d no h e l p f u l i n f o r m a t i o n f o r purposes of a l l o w i n g f o r 
mean i n g f u l e n v i r o n m e n t a l review. Therefore, l i m i t e d d i s c o v e r y 
was necessary and sought by the Consortium. 
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IV. REOUEST FOR ADDITIONAL CONDITIONS 

In the u n d e r l y i n g C o n r a i l c o n t r o l proceeding, CSX and 

NS urged the STB not t o impose a d d i t i o n a l c o n d i t i o n s w i t h regard 

t o t h e i r o p e r a t i o n s i n the Four C i t i e s , a r g u i n g t h a t " [ t ] h e Board 

c o u l d not have made i t p l a i n e r t o the Four C i t i e s t h a t the Board 

w i l l h o l d the A p p l i c a n t s f u l l y accountable." CSX/NS-217, a t 12. 

The Consortium f u l l y agrees t h a t the Board should h o l d the 

A p p l i c a n t s " f u l l y a c c o u n t a b l e " f o r t h e i r r e p r e s e n t a t i o n s t h a t "we 

are going t o be improving the s i t u a t i o n i n the Four C i t i e s . " 

June 4, 1^98, Oral Argument, T r a n s c r i p t at 449. 

The Four C i t i e s note t h a t ttie A p p l i c a n t s themselves 

recognize the s e v e r i t y of the impacts of t h e i r t r a n s a c t i o n , as 

t he-.- ; c.-" be.^n engaged i n n e g o t i a t i o n s w i t h the C i t i e s over 

a d d i t i o n a l steps they should take t o address t h e i r ope t , 11 i orui 1 

impacts in the ,irea. The n e g o t i a t i o n s have been pursued w i t h 

gro,i'. : •-: ; ; in te.-ont we.'k:;. See Mayors' V.S. <it. H-'*. Tne 

Consortium remains h o p e f u l that mutual agreements can be 

n e g o t i a t e d w i f h both CSX and NS i n the near f u t u r e . Such 

agreements m.ay or may not o b v i a t e the need t o r the i m p o s i t i o n of 

a d d i t i c m a l necessary environmental m i t i g a t i n g c o n d i t i o n s by the 

Board, but i n any event, the Consort ivim w i l l advis* the Board 

p r o m p t l y i f any agreement i s reached. 
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The Four C i t y Consortium r e s p e c t f u l l y submits t h a t the 

t r a n s a c t i o n ' s adverse s a f e t y and envi r o n m e n t a l impacts on the 

Four C i t y r e g i o n r e q u i r e the i m p o s i t i o n o f a d d i t i o n a l p r o t e c t i v e 

c o n d i t i o n s designed t o m i t i g a t e those impacts on n o r t h w e s t e r n 

I n d i a n a . The a d d i t i o n a l p r o t e c t i v e c o n d i t i o n s requested are as 

f o l l o w s : 

1. CSX's BOCT Line 

a. I n accordance w i t h i t s r e p r e s e n t a t i o n s i n t h e 
C o n r a i l c o n t r o l proceeding, CSX s h a l l r e - r o u t e 
t r a f f i c o f f of the BOCT l i n e between Calumet Park 
and Pine J u n c t i o n i n at l e a s t s u f f i c i e n t amounts 
so t h a t no more than 31.7 t r a i n s per day on a 
monthly average b a s i s t r a v e r s e t h i s l i n e segment. 
To the ext e n t p o s s i b l e , t r a i n s r e - r o u t e d o f f the 
BOCT l i n e s h a l l move over the C o n r a i l P o r t e r 
Branch and the grade-separated IllB l i n e v i a 
Ivanhoe and T o l l e s t o n ; 

b. In any month i n which. 'S.X expects t o op e r a t e more 
than ,m ,iverage of 3 1 . ' t t a i n s per day over the 
BOCT l m e between Calumet Park and Pine J u n c t i o n , 
i t s h . i l l ( i ) p r o v i d e as much advance n o t i c e as 
po s s i b l e t o the Consortium, .ind ( i i ) conduct i t s 
t r a i n (operation;', i u .i mann<M t h a t w i l l m i t i g a t e 
congestion (e.g., non-rush hour operation'- lo 
blockage of c r i t i c a l a t-grade hiqhway/rai 
c r o s s i n g s , a l t e r n . i ^ • • u t i n q s ) . In iny nt , 
CSXT s h a l l not be permit 'd t o operate more t h.in 
31.7 t r a i n s per day over the BOCT l i n e u n t i i 
m i t i g a t i o n issues are r e s o l v e d throuqh ,i mut u.il l y 
acceptable agreement w i t h the Consortium. 

2. NS's N i c k e l P l a t e Line 

I n accordance w i t h i t s r e p r e s e n t a t i o n s i n the 
C o n r a i l c o n t r o l proceeding, NS s h a l l o p e r a t e no 
more than 11.2 t r a i n s per day on a monthly average 
basis over i t s N i c k e l P l a t e l i n e segment between 
Hobart, IN and St a t e Line Tower, IN; 
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b. I n any month i n which NS d e s i r e s t o operate more 
than an average of 11.2 t r a i n s per day on a 
monthly average b a s i s on the N i c k e l P l a t e l i n e 
between Hobart, IN and State Line Tower, IN i t 
s h a l l ( i ) p r o v i d e as much advance n o t i c e as 
p o s s i b l e t o the Consortium, and ( i i ) conduct i t s 
t r a i n o p e r a t i o n s i n a manner t h a t w i l l m i t i g a t e 
congestion (e.g., non-rush hour o p e r a t i o n s , no 
blockage ot c r i t i c a l at-grade h i g h w a y / r a i l 
c r o s s i n g s , a l t e r n a t i v e r o u t i n g s ) . I n any event, 
NS s h a l l not be p e r m i t t e d t o operate more than 
11.2 t r a i n s per day over the N i c k e l P l a t e l i n e 
u n t i l m i t i g a t i o n issues are r e s o l v e d t h r o u g h a 
m u t u a l l y acceptable agreemient w i t h the Consortium. 

Reportinq Requirements 

On at l e a s t a q u a r t e r l y b a s i s d u r i n g the remaining 
p e r i o d of the Board's o v e r s i g h t imposed i n D e c i s i o n No. 
89, and on at l e a s t an annual basis f o r a p e r i o d of 
f i v e years t h e r e a f t e r , CSX and NS s h a l l each p r o v i d e 
the Consortium w i t h Reports c o n t a i n i n g the average 
number of d a i l y t r a i n movements, average t r a i n speeds 
(. ! • 1 ipsed time between segment end p o i n t s f o r each 
t r a m ) , and average t r a i n l e n g t h s (or a c t u a l l e n g t h f o r 
each t r a i n ) f o r each of i t s owned and/or o p e r a t e d r a i l 
l i n e segments i n the C i t i e s of East Chicago, Hammond, 
Gary, and Wh i t i i u ^ , Indiana d u r i n g the p e r i o t i i n 
q u e s t i o n . 

V. CONCLU:: ION 

i ' : ' , ' . \ ,iiui NS represented t o the Hoard .md fhe Four c i t i e s 

d u r i n g the C o n r a i l c o n t r o l proceeding t h a t f h e i r i n t i . c M i n ' i n e 

and o p e r a t : Tnal imprtivements planned f o r the Chicago area would 

e l i m i n a t e any p o t e n t i a l adverse impacts of the C o n r a i l 

t r a n s a c t i o n on the Four C i t i e s . The Board gave the A p p l i c a n t s 

t l i e b e n e f i t of the doubt when imposing a m e l i o r a t i v e c o n d i t i o n s i n 

u e c i s i o n No. 89. The promised b e n e f i t s have not been r e a l i z e d i n 
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the Four C i t i e s . A c c o r d i n g l y , f o r the reasons set f o r t h h e r e i n , 

the Consortium requests the Board t o impose the a d d i t i o n a l 

c o n d i t i o n s d e s c r i b e d above t o m i t i g a t e the s u b s t a n t i a l 

e n v i r o n m e n t a l , s a f e t y , and socioeconomic impacts of the C o n r a i l 

t r a n s a c t i o n on the Four C i t i e s ' r e g i o n . 

R e s p e c t f u l l y s u b m i t t e d . 

THE CITIES OF EAST CHICAGO, 
INDIANA; HAMMOND, INDIANA; 
GARY, INDIANA; AND WHITING, 
INDIANA (COLLECTIVELY, THE 
FOUR CITY CONSORTIUM: 

By: C. Michael L o f t u s 
oi- c(;bij:',EL: C h r i s t o p h e r A 

Peter A. Pfol 
;;lci-.-. : . • •• ; l . ' . ' . l S.Oventeenth S t t 
1 224 Seventeentii S t r e e t , N.W. W.ishington, D.C. 20U,-ib 
Washington, D.C. 20036 (202) 347-'/r/0 

l c, i : .July 14, 2000 A t t o r n e y s f o r The Fout C i t y 
Consort ium 
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Congress of ti)c n̂itcb States 
iliLisliingtoii. JHC 20ol5 

.hilv 12. 2000 

Ms. I.inda Morgan 
("liairwoman 
Surlaee 1 ransportation Btnird 
1925 K Street Northwest 
W .ishington. D C 2042.3 

Deal ( liairwoman .Morgan: 

We are uri t ing to share with you our interest and eoneern mer the growing railroad 
(nilTic eongestion problems being experieneed in Northwest Iiitii.in.i since the appio\.il ol the 
.leqiiiMlioii ot the assets of Conrad b\ ( SX I ransporlalion (CS.X) and Norlolk Southern R.iihoail 
(NSl 

Wc.ire iinaie tli.it as part ol the SI M's o\ersight ol the (onrad .letiiiisiliou tr.insaetion. on 
,luiie I . 2000. CS.X .iiitl .NS filed status reports on the iiiiplemeiit.ilion ol the Iransaetion, We 
lurllicr iiiulcrsl.iiul that neither ( S.X iiei NS icIciciiccd in dicir lilings . i i i \ piuhlciiis \ M I I I icspcv I 
to then openilions m Neilluvcst liuii . i i i . i . ellici lli .iii .in iiidic.ilioii b\ ( SX lli.it the icsiilis ot its 
pmiinsed iiiipio\eiiiciits in the region ni . i \ nol be cxpeiicnccd until I.ite .''000" 

riic ( ilies of I .1st ( hicago. I l.imiiioiul. ( iar\ . .uul \\ hit ing. eol Icct 11 cK p.ii t icijutcd iii 
die ( Olll.Ill piocccdmg .IS the I our ( ' i t \ ("oiisortiuiu I he ('oiisorliimi li.is iiiloriiicd us lli.il llic\ 
\ M I I hc icspiMidiiig Io die i.iiho.iils' .lunc I . 2i)00 sl.iliis icpoils. .nul will be .iii 'inug tli.it, i lop i lc 
I S.\ ,nid NS s assui.iiiccs lli.it post li.iiis.iclioii coiigcslio i pioblcms woulil iiiijiroxc. the silii.itioii 
li.i woisciictl o\ci certain cnlical aic.i line segmenls I hcsc problems ajipear largeK to be the 
icsiilt ol the radio.ids' iiicremeut.il increases in ti.dVic lc\cls be\oiid those Ilrst piojcctetl, theu 
constant blockages ol ,it-grade lughw.iy crtissings. and their iclus.il lo renniic ti.ifHc Kdl critic.il 
congested Mil line scgiiieiils W c are .ilso .nt.ne tii.it NS is cluillciiging iii lcdei.il court the i i " l u 
ol the I oiirCilics to ticket ti.iiiis lor illcg.il ro.itl block.igcs. .irguing lli.il llie\ Ii.uc ,i right lo 
opei.itc .Hid stop their Ir.iiiis in . i i i \ iii.uiner they .see tit. 

llic .id\crsc s.irct\, cinuoii i i iei i t . i l . and t|ii .ilit\ ol lile imp,ids icsulimg Iroiii die coiisi.iiil 
tlow ol nnl tnilllc through Northwest l i idiai ia isofgic . i t concern to us aiul our coiisiitiieiils 
Most tluoimli nnl ti . i l l lc between ( liicagti and the I ast Co.ist nuwes tiuough thc region lw CSX 
,iiul NS I Iiesc upcr.itioiis impact o\er 200.000 rcsitleiits ot'the four ( itics w.ho uuist tnuersc 
the liuiitlrods of at-gratle highwas r.ul crossings iii the area on .i d.iiK h.r^is I nt'orliiiuilcK . 
hcc.iiisc of the high le\els of at-grade crossings, rail accitlcnts li.i\c hecome .i l l too common an 
occiirreiK e In addition, the blockcil cri>ssiiigs .uherscK impact ilic tlic. police. aiuI cmemencv 
-ciAi^es. ..iiisc ciiMiiiiii i ieiil . i l | iol l i i i ioi i . initlic del.i\s. .lud growing frusiiatioii .iiiionL; residents. 



Ms. I inda Morgan 
.luly 12. 201)0 
I'aLte 2 

It is exlremely triiiihling to hear that rail congestion problems iii the l our ( dies ha\e 
inteiisilled since the ('tuiniil break-up. W'e have, and will coiitiiuie. to pursue the aliocalitm t>f 
public resources to assist the I our Cities in implementing infrastructure and other safety 
impnnements to miligale the serious pmblems associated with the high intensity of"railroad lines 
.Hid operations. However, sueh eftorts cannot be successlul without the willingness ofthe 
railroiids to nieaningfu"y cooperate with the C onsortium to mminii/e eoiiiiiiunil> impacts. 

We are aware that CSX and NS have discussed with the I tnir Cities the possibiliu of 
taking .iddititmal sleps to mitigale train impacts. lliiwe\er. Ui the exienl that a mutually 
agreeable solution cannoi be made, we believe the S I B has the authority and responsibilit\ to 
step in and take appropriate actions. We urge the SIB to closely review the I-Dur Cities reply 
comnients. iiiul to t.ike the appropriate steps necessary to ensure th.it the r.ulroads are heltl 
account.ible to iiiipnne the regional congestion problems 

We .ippreciale your assistance with this important matter. 

Smcerelv, 

R i c h . I l d ( i I llg.11 

I lilted Slates Senator 
I \ .111 W.W l l 

I 'nited Si.ues Seii.iloi 

I'elci I >^is^o\k\ 
Mciiihei ol ( onuiess 
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SURI-ACI I RANSI'OR I -X I ION HOARD 

SIB l inanee Doeket No 33.̂ 88 

CSX CORPORA I ION AND CSX I RANSI'OR I ATION, INC.. 
NORIOI.K SOU l lll-RN CORPORAUON AND 
NORl Ol .K S()crni-:RN R A I I W A Y C O M P A N Y 

-CON I ROI AND OI'I RAriN(i I 1 ASl S A(iRl l.Ml-N I S-
CONRAIL INC ANDCONSOl I D A I I I) RAII CORPORAIION 

Decision No 1 14 

Decitied: l ebruary 4, 1999 

111 Deeision No. 89. servctl July 2.3. 1998, we approvetl. subject tti certain eontlitions. 
Ult Il l l l l l l! ' ciiviniiiiiicnl.ll mitigation t ontlilions, the actjuisilion ol control ofConnii l Inc. aiul 
( ousolitl.itctl Rail ( OI poi.It IOII (i ollcctix elv ( onr.id) and the division of Conrairs assets hv ( SX 
( oiptiralion .uul CSX rraiisportation, liic (coIIectivcK ( S \ | and Norfolk Stnillierii ( oipoi.ilioii 
and Norlolk StMitliciu Radwav Ctuuiiauv (collcctivcK NSi .-Xs pcitiiiciit hcie, l u\ iioiiiiiciil.il 
("oiidilioii No 21 ol Appendix (,> in Decision No .S'» letimies ( S.X and NS >o implement various 
iiiitir . i t iou lucasutcs in Noitluvcstein Indiana (specificallv. in the eities of Mast ( hicag.o. 
I l.imiiioud. {i .u V. ami Whiliiu'.. IN. also known as the 1 om ( itv ( oiisorlmiii oi the l our ( itics) 
In Decision No. 9(). serveil < K lobci 1'', 1'>9S. in icsponse lo the l om Cities" iet|iicst loi 
atlthtioiial inonthlv reporting ou the line segments in the 1 out ( ities aiea. we mothlletl 
I i iviioiiiiiciit.il ( oiidiliou No .M(i). which iet|iiues applit ants Iti contluct reg.ularly scheduletl 
iiieeting.s with lepicsciil.itu cs ol the f o m ( itics loi ' \e.ii . ()iii leviscd couililion specifies that 
applicants w i l l bc i f t | i i u f d .it those mcctiiigs lo pio\ ule .i sl.iliis icpoit ou .ivciagc li.im ti.iHlc 
\oluiiics and speed on Ihc .ippiic.ihlc poilioiis ol the lom i.iil seg.niciils iii the aiea. and on the 
piogiess of opeialioii.ll ami t a|iilal impioxciuenls tcquiicd by us to atltlrcss hig.hway/rail .it gi.idc 
crtissing satety and tlelay issues m the I om ( ilies .iic.i 

() i i Decembei 2 C l'''*S. ( SX pun ulctl us w ith .i copy ol a settlement agreement between 
I SX .mil the 1-tmr Cities executed on Octtiber 2(>, 199S ( SX explams that this settlement 
agreement mcoiptir.ites Ihe coiulitions imposed by us in Decision No 89, Appendix (.>, 
I ' l iviioiii i icii lal ("outlilion No 2l(.i) (li). but siipersetles the mothUcation olCoiitlition No 21(i) 
in Decision No 9(i. with icspcci to ( SX Specilieally. .dllioiii'h thc settlement agiceiiieiil dties 
not change NS' reporting requirements. ("SX wil l be returned to provide the iiifbrmation 
.specilleil m Section V I of the Ocltiliei 2(>, |99S settlement agieement By supplemenial letter 
Illed l.imiaiv 20. 1999, ( SX reiiiicsls tli.it ('ondition No 2l( i ) be aineiuletl to leflecl the parties' 
scltlemciil agreement ami tli.it the iieg.oli.iled aiticement between ("SX ami Ihe 1-oui ("ilies be 
atlded lo the CSX Subset lion ol I ii\iioiiiiieiital ( omlition No S| til Appentlix (,) in Decision 
No 89. which requires CSX to comply w iili the terms ol .ill lislctl negotialed agreements 
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developetl w ith states, local communities, and olher entities regarding environmental i.ssues 
a.s.stieiatcd with the Conrail transaclion CSX slates that thc Tour Cities concur with its request. 

Ill view ol the Octtiber 2(i, 1998 setllemenl agreemenl between CSX and thc l our Cities, 
and the parties' acceptance ofthe modified reporting format m Section VI of that agreement, we 
will: ( I ) adti the negotialetl agreement between CS.X and the hour Cities to Condition No 51 of 
Appendix Q of Decision No. 89; anti (2) tielete Condition Nos. 21(a)-(h) of Appendix Q of 
Decision No. 89 (which apply only to ("S.X and have beeu superseded by the parlies" settlement 
agreemenl) In adtiition. we will renumber Condition No. 21(i) of Decision No. 96 as 
F.nvironmental ( "oiulititni No. 21 and mtidify that condition lo apply only to NS. These changes 
tlo not aftect thc icportmg requirements previously imposed ou NS. 

I 

This actitm will not significantly afTect eilher the quality of die human envirtmment oi the 
conservation of energy resources. 

It I.s orderetl: 

1 riiis pioceeiling is ret-ipened In accordance w ith the setllemenl agreement between 
("SX ami the l-oui ( itics, cxecutetl on October 20. 1998. the following is atldetl to the ( "S.X 
Suh.sectitm of l inviionmental ( "oiulition No. 51 til Appendix (,) tif Decision No 89: 

10 I hc ( ilies of F/isI Chicagti. Il.immond. (iar\'. and Whiting,. IN 
(also known as the I tuii ( ities ("onsoitiiim oi (he hour ( ities), 
datetl October 20, 1998 

In atldition. I iiviioiimental ("oiuhtioii No 21 of .Appendix (.) of Decision No 89 is tieletcd 
I uitlieimoie, l iiviioiiiiicnl.il ('oiuiitioii No 21(i) ol Decision No. 90 is lenumbeied as 
Faiviioniiicntal Coiuhlion Nti 21, anti the coiulition is nitulifled to read as follows: 

N.S shall attend legulaily sclietlulcd meetings with representatives 
ol llic l-oiii City ("oii.soitiiiiii IOI 3 years tollow uig the eficctive 
date of the Btiard's final decision Representatives ofthe Indiana 
Harbor Belt Railroatl shall alsti be inviletl I he.se meetings wtnild 
piov Itle a forum for assessing traf lic ticl.iv . emergency response, 
.uul ilrivci compliance w itli lailway giatle crossing warning 
systems through improved eiliieation and enforcement Al each 
meeting. NS shall pnn ule a status reptiil tm average tnun traf fic 
volumes ami speetls on the applicable portions of rail Ime segnient 
N 4(i9, anti on the progress oi tiperalional ami capital 
miprovcmeiits required by the Board to atldress highway/rail at-
grade citissmg safety ami tlelay issues iii the l our City Ctmsoiiium 
area ("S.X shall comply w ith the terms of its negotiated agreement 
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with the l our Citv Consortium, as set foilh iii I iiviioiimental 
C ondition No. 51. 

2 This decision shall be effective on the date of service. 

By thc Board, Chaimian Morgan and Vice Chairman Clybum. 

VcmtMi A. Williams 
Secretary 
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Pinance Docket No. 33388 
Settlement Agreement Between 

the Four City Consortium and CSX Transportation, Inc. 

The foUtwing is a Settlement Agreement between the Cities of East 
Chicago, Hammond, Gary, and Whitinn., Indiana (the "Four City Consortium") and 
CSX Transportation, Inc. ("CSX"). It is understood that by ratifying this proposal, 
the parties' remaining difTerences over the terms and conditions of CSX operations 
wdl be resolved imd the Four City Consortium will not undertake a judicial appeal 
of Finance Docket No. 33388. The Agreement would not, however, lirmt thc Four 
City Consortium's right to petition the BoL^d for relief during the imposed five (5) 
year oversight period governing the proceeding should it determine such action is 
necessary based upon events occurring after the execution of the Agreement. 

Promptly upon execution ofthis Agieement, the parties will notify the 
Surface Transportation Bo.'ud of the Settlement; the parties will provide it wilh a 
copy of this Agreement; and, '.he parties will request that the Board adopt its 
terms as a condition undei iis Decision approving the Conrail application. 

Preamble: In the Surface Tran.sportation Hoard Finance Docket 33388, Decision 
HQ, Condition 21, the Board ordered the following mitigation measures among 
others to be undertaken by CSX to alleviate Acquisition-related highway/rtiil at 
grade crossing traffic delay and safety concems in l^fist Chic;\go, Hammond, Gaiy, 
and Whiting, Indiana through operational improvements and safety measures as 
foUows: 

a) CSX shall upgrade the highway/rail af grade citissing signal waming 
systems with constant warning time circuits tti reduce crossing 
blockiige fime and the likelilitiiKi of motorists driving around the gate 
It thc highway/rail at-grade crossings listed below on the I'ine 
lunction to Barr Yard rail line .segment and the Tolleston lo Clark 
Junction rail line segment. 

Shcfnckl Ave.iue 
Hohman Avenue 
Calumet Avenue 
Columbia Avenue 
Indianapolis Boulevard 
Railroad Avenue 
Kennedy Avenue 
5"' Avenue (U.S. 20) 
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h] CSX shall make Operation Lifesaver programs available to schools 
and other community organizations in the vicinity of the Pine 
Junction to Barr Yard rail line segment, Tolleston to Clark Junction 
rail line segmeni, and the Tolleston to Hobart portion of the Warsaw 
to Tolleston rail line segment. 

C) CSX shall upgrade the track structure and signal systems to allow 40 
mph train operations, consistent with safe operating practices, 
between Pine Junction and Barr Yard. 

d) CSX shall install temporary notification signs or message boards 
consistent with Condition No. 1(B) at least 30 days before initiating 
new train traffic between the Tolleston and Clark Junction rail line 
segment and thc Hobart to Tolleston portion of the Warsaw to 
Toileston rv ' 'ine segment. CSX shall certify to the Board that it has 
complied witr. this condition before increasing trafiie on these rail line 
segments. 

c) CSX shall improve coordination between Pine Junction and Barr Yard 
at Indiana Harbor Belt Railroad interiockings where CSX rail lines 
cross or join, to reduce railroad congestion and blockiige at 
highway/rail at-grade crossings to the extent practicable. 

f) CSX shall reroute train traffic as much as practicable from the Pine 
Junction to Barr Ytml rail line segment to other rail lines in the cU-ea. 

g) CSX shall instruct its train crews not to stop trains in positions where 
they wouhl bhick major highway/rail at grade cros.sings identified by 
the Four City Consortium on the Pine Junrtion to Barr Yard rail line 
segment whenever practicable and consistent with safe operating 
practices. 

h) CSX shall work with the Four City Consortium to better coordinate 
train movements and emergency response. If practicable, CvSX shall 
install a train location system by interconnecting the grade crossing 
waming devices to nearby traffic signals and provide a display in the 
local emergency response center showing the position of the grade 
crossing waming signals. 

i) Applicants shall attend regularly scheduled meetings with 
representatives ofthe Four City Con.sortium fbr 3 years following the 
effective date of the Board's final decision, i^epresentatives of thc 
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II. 

III. 

Indiana Harbor Belt Railroad shall also be invited. These meetings 
would provide a forum for assessing traffic delay, emergency 
response, and driver compliance with railway grade crossing waming 
systems through improved education and enforcement. 

STB Ordered Mit igat ion. The parties agree to abide by all requirements 
outlined in the Surface Transportation Finance Docket 33388, Decision 89, 
as clarified in Decision 96, except to the extent that CSX and the Four City 
Consortium agree to modify the requirements. 

The Former Pennsylvania Railroad ("PRR") line between Hobart 
and Clarke Junction. 

A. CSX Railroad Safetv F\tnd for Garv. CSX agrees to dedicate $50,000 
in a Railroad Safety Fund to be used for safety upgrades on the 
former Pennsylvania Railroad line between Hobart and Clarke 
Junction. The lund could be used for crossing protection upgrades, 
median barriers, rubberized crossings, or other safety related 
activities. The City of Gary shall detemune how the money is spent 
although the funds will stay at CvSX and any work will be done eithei 
by CSX or contractors working for CSX. Any upgrades relating to 
types of at grade warning prelection devices need to first be approved 
by the Indiana Department of Transportation. All projects must be 
consistent with generally approved railroad operating practices and 
federal and state regulations. 

The Baltimore, Ohio, and Chicago Terminal Railroad ("BOCT") 
line between Pine Junction and Calumet Park. 

A. CSX_Railroad Safetv Fund for East Chicago. CSX agrees to 
dedicate $50,000 in a Railroad Safety Fund to be used for 
safety upgrades on the Baltimore, Ohio and Chiciigo Terminal 
Railroad line between Pine Juncfion and Calument Park. The 
fund could be used for crossing protection upgrades, median 
barriers, rubberized crossings, or other safety related activities. 
The City of East Chicago shall determine h j w the money is 
spent although the funds will stay at CSX rmd any work will be 
done either by CSX or contractors working for CSX. Any 
upgrades relating to the types of at-grade waming protection 
devices need to first bc approved by the Indiana Department of 
Transportation. All projects must be consistent with generally 
approved railroad operating practices and federal and state 
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regulations. 

B. Hammond At-Grade Crn5;s;inf>^ To the extent practicable and 
consistent with safe operating practices, CSX will ensure that its 
trains are operated in a fashion such that the following existing at-
grade highway/rail crossings on the line are not blocked by stopped 
trains. 

- Sheflield Avenue; 
- Hohman Avenue; 
-- Calumet Avenue; and 
- Columbia Avenue. 

C. Average Daily Number of Trains 

1. The CSX rcvi.sed operating plan states that approximately 31.7 
trains are expected to move over the BOCT line on a daily 
average. The parties understand that Condition 50 of thc 
Surface Transportation Board's Decision 89, gives the parties 
the ability to petition the Board for relief for five years from the 
Board's final decision if there is a material change in the facts 
or circumstances (including the average daiiy number of trains 
If the Board determines that there is a material increase) upon 
which the Board relied in making its decision. 

2. CSX agrees to cooperate with the Four City C:onsortium to 
reroute train trafiie as -nueh as practicable from the Pine 
Junction to Barr Yan" liiu: the IHIi line or other rail lines in 
the area. This sl-all include A,orking with the IHB and other 
entities to .secure necessaiy public funding for the cost of 
rehabilitating and upgrading the IHB elevated line and 
appropriate connections for use in the movement of through 
trains between Willow Creek and Calumet F^ark. 

D. RaiiLQacLAvenue Easement. CSX will cooperate with the City of East 
Chicago in developing a grade-separated truck route over the line at 
Railroad Avenue, including conveying to the City an appropriate 
easement and a monetary contribution towmd the project in the 
amount of seven and one-half percent (7.5%) of total project costs to 
facihtate constmction of the grade separation. The total contribution 
from CSX will not exceed $187,500 In consideration of this 
monetary contribution, the rail crossing at Railroad Avenue will be 
closed upon completion of the grade separation project. CSX will 

« 
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consider a higher percentage contribution in exchange for additional 
grade crossing closures in the City. 

rv. Whiting Park. To the extent practicable and consistent with safe operating 
practices, CSX will ensure that its trains are operated in a fashion such that 
the existing at-grade highway/rail crossings at the entrance and exit to 
Whiting Park at 117th Street and White Oak Avenue and 119th Street and 
Front Avenue are not blocked simultaneously by stopped trains. 

V. Review of Gary At-Grade Crossings. CSX will cooperate with the City of 
Gaiy and provide reasonable and appropriate expertise and assistance in 
conducting a city-wide review ofa l l CSX highway/rail at-grade crossings. 
This review will determine whether operational and/or structural 
improvements/closings are necessary to help promote highway safety and 
provide for the orderly, predictable, and .siife movement ofal l vehicular, rail, 
and pedestrian traflic. 

"VI. Monthly Reports. 

A. 

B. 

As specified in Finance Docket No. 33388, CSX shall providt; the Four 
City Consortium vvith reports on a monthly basis providing the 
informafion descrilied by the Board in Decision No. 96 pertaining to 
condition 21(i). Howevei, the parlies have mutually figreed to not 
have CSX report avcrtige train speeds and have also agreed to limit 
thc reporting requirements on train traflic volumes to the following 
information: 

Throughout the Hoard's five (,S) year oversight period in Finance 
Docket Ntl. 33388, CSX shall report, on a daily aveiage basis 
(calculated monthly), thc number of trains per day operated in both 
(and scfiarately in each) direction over the following mil line 
segmtmts. 

The Pine Junction-to-State Line Tower portion of the Pine 
Junction-to Barr Yard line segment (C-023); 
Tolleston-to Clarke Junction rail line 
(C-024); And 
The Tolleston-to-Hobart portion of the Warsaw-to-Tolleston line 
segment (C-026). 

The parties understand that the Board's condition 2l(i) provides for 
diflercnt conditions than those agreed to in section VI (A) of this 
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agreement. As part of this settlement agreement, the parties will 
advise the Board oftheir acceptance of this modified reporting format 
in lieu of that provided in Decision No. 96. The parties Agreement 
does not affect reporting requirements imposed on Norfolk Southern 
Railroad under condition 21(i). 

In witness whereof, the parties have caused this agreement to be executed 
by their duly authorized representatives on this date, Gc^'ioWt- Z-t*. 1998. 

CSX Transportation 

Jbhfn W. Snow 
Chairman, CEO, and President, CSX Corporation 

The Four Cities Consortium 

^ M U 1 

he Honoralm- Robert PasfDii^k 
^ayor, Ĉ îty of East Chicago, Indiana 

The Honorable ScottNKing 
Mayor, City of Gary, Indiana 

Thc Honorable Duane PJedelow 
Mayor, City of Hammond, Indiana 

d2 <'4<:4E 
The Honorjible Robert Bercik 
Mayor, City of Whiting, Indiana 

- 6 -



STATE OF INDIANA ) 
) 

COUNTY OF LAKE ) 

VERIFICATION 

I , J. Justin Murphy, a Notary Public in and for the above-mentioned 

state and county, hereby declare that on the 26'*' day of October, 1998, John 

W. Snow, Chairman, CEO, and President of CSX Corporation, The Honorable 

Robert Pastrick, Mayor of the City of East Chicago, Indiana, The Honorable 

Scott King, Mayor of the City of Cary, Indiana, and The Honorable Robert 

Bercik, Mayor ofthe C'ity of Whiting, Indiana, personally appeared before me 

and executed the foregoing Settlement Agreement between CSX Corporation 

and thl! Four Cities (yonsortium. 

I further verify that Thc Honorable Duane Dedelow, Mayor ofthe City 

of Hammond, Indiana, did also appear before me and execute in my presence 

the Settlement Agreement between CSX Corporation and the Four Cities 

Ctmsortium on the 28'̂ ' day of October, 1998. 

Y J.JUSTIN M i l 

I 

M ' H Y / ^ iitary Public 

My Comniission Expires: November 13, 2001 

My County of Residence: Lake 
CERTIFICATION OF CLtnrv 

As legal custodian I hereby certify that the above and 
foregoing is a true and complete copy of fhe oriyin?;.- j 
on filo with this office in the cause stated thereon. 

Wjtn^ss/fnv haod'ahd^thc/seajxil the eport this 
r>)^ Jav of lA>.:fe-KY . 

Clerk qftho Lake Circuit ai[ulSupedot,Courts 

By:. 
) 

Deputy Clerk 
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99- 54 
SlK)NSOR: EDWARD G. REPAY 

COUNCOMAS AT IjUtGE 

AN ORDINANCE PROHIBITING RAILROADS FROM 
BLOCKING STREET CROSSINGS FOR MORE THAN FIVE 

MINUTES AND PRESCRIBING PENALTIES THEREFOR 
(AS AMENDED) 

WHEREAS, serious traffic probleins are created by thc blocking of 
street crossmgs by railroads ft>r more than Five (5) mmuies; aud 

WHEREAS, the (̂ branion Couucd finds tibat tiic public health and safety 
should be protected by an ordinance prescribing thc maxxmum fines for such 
infractions 

niEREFDRF. BE IT ORDAINEI) BY I HE COMMON COUNCIL 
OF THE CTITY OF HAMMOND as foUows 

SECTION I: 

Any perstm, firm or corporation operaling or employed by any niiiraad 
in thc Ĉ ity of I iamniond shall not block any street crossing for more than five 
(5) oimulcs 

SECTION 2: 

Fach violation of diLs Ordinance .shall bc punished by a fine of no more 
than Two Thousand Five Hundrcd Dolbirs ($2.5()0 OO). 

U 4, 
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AN ORDINANCE PROHIBITING RAILROADS FROM 
BLOCKING STREET CROSSINGS FOR MORE THAN FIVB 
MINUTES AND PRESCRIBING PENALTIES THEREFOR 

_ (cont.) 
" " ^ (AS AMENDED 

SECTION 3: E F F E C T I V E DATE. 

I'his ordinaoce shall bc effective upon final passage by tiie Common 
' Comail, sigxiature by tiic President, sqjproval by tiic ̂ ^yor or override of any 

veto of Ac Mayor by tiic Common Council, and ils publicancn s provided 
by L»w. 

PASSED by thc Common Coimcil of thjL City of Hammond, on the 
day of „^^/7<-// - A?^'^ /nJ 

DAvfo HAMM. President 
Al'i'EST: 

-^cn :KAl .D BOBOS, C I T Y C L E R K 

PRESENTED BY ME. tiie imdersigned City Clerk of the City of 
Hammond, to tiie Mayor of said City for his approval on tiic 73^' day of 

(iHRALD BOBOS, (TfY CLERK 

llic foreaoing Oî iniiuce No. 7}to^ consistiDg of 2 pages, including 
tilis page I f c f e ^ by the Mayor on tiic ^^'{^day of 

DUANE W. DEDeX>W, JR.>KiAYOR 
City of Hammond, Indiana 

PASSED by the C(Mnmon Council on tiir j j ^ ^ day of _Xl£^dJi.i 
and A £ ^ t £ = B t - . _ W tĥ  Mayor on tiic _s^LkrT «lay 1999, and 

Z , 1999. 

GERAU:> BOBOS, CITY CLERK 

2-
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I KUn : l \TrH6 Terry Ff»< M3. : P l ^ U!>.5 bto40 Jy.'- .Ar! aj::>>ri 

OSDINANCE NO. ai£2 

V«UMd Onliuncr Ntmiber 81^ prwMitad to thr crouodl on Uie 26tfa day of AprO, 1999, for 
coMidenrtioR of owrrmic of thc Mafor** Vcta 

Mayor'B Veto of OrdinuK* NUH^MT 8169 / M i ^ i ^ f j l r r l / by the Coanmm Coundl on tbe 
/Vh / A Aiy of . M f A ^ - . IW. 

ATTEST: 

^ ^"^^ c;£RALB BOBO^ OTY CLERK 

BMniDond Conunou Councii 

5 



00- 65 
CO-SPONSORS: Alfonso S a l i n a s 

2n<l D i s t r i c t Councl laan 

Dr. r.oorge Jancostik 
Lat Oi.si r i e t Counciliaan 

ORDIKAMCE MO. k'^b^ 

MB OEDIIDUICE TO RMKHD OKDIWUICE UO. 8 K 9 UTD BAMHOUD 
MUHICIPAL CODE SiOO.16 KBGXkDZnO aXAMDThKi RAIL CARS Xr> 
THB BLOdtniQ OP PtTBLiC WAYS 

WHEREAS, th« City of Hainioond i s concerned about tho blocking 

Of public righta of way by tra mii; and 

WIIEREÂ ;, .it. i s in the best irt.f-rests of thn City and the 

public hf.rtit.h, safcity and welrarn to controj the use and access of 

public wayfi; 

WHTIJEAS, the citiy ir, not attempting to control railroad safety 

or supplflnt state Mws. 

NOW THBRIIFOKE RE IT OPPAlNED that Ordinance 8169 and Hamaond 

Mun.lcipal Code §100.16 is hereby deleted in if.-: entirety jnd 

replaced with the following language: 

SECTTON !S a., CONDUCT PROHIBITga 
ft 15 unlawfx'l for any railroad company or any person operating or 
havinq cliarge or control of any railtoad train, railroad car or 
engint? within t-ho city: 

A. To pnrmit, allow or cause any tjrain, railroad car or 
engine to stand at <iny int«;rr.«ction of any street, sidewalk or 
alloy, for a pnriod longer thfin five minutea at any one time, 
without allowim vehicles and podestrians to cross such railroad 
tracks, ejfccpt when nficp.-̂ isary to comply with governmental safety 
rfigulations or whert? r.uch train, railroad car or engine cannot be 
removed by reaeon of circumstances over which the railroad company 
har. no control. 

B. To obstruct any intersection of any street, sidewalk or 
alU-.v for a p«riod longer than five minutes at any one time by 
swit.c:h.ing, without allowing vehicles and pedestrians to croas such 
railroad tracks over any such street, sidewalk or alley, except 
when necessary to comply with governmental safety regulations or 
whcire such train, railroad v-:ar or engine cannot be moved by reason 
of circumntances over which the railroad conpany has no control. 
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OKOIlOUiCB MO. 
AN ORDINANCE TO AMEND ORDINANCE NO- 8169 AND HAMMCirD 
MUNICIPAL. CODE SlOO. 16 REGARDING STANDING RA.IT. CARS AND 
THE BLOCKING OP PUBLIC WAYS 

C. This Otdinance s h a l l not apply to t r a i n s , r a i l r o a d cars or 
engi nor. i n motion, other than those engaged LU switching 

D. This Ordinance i.G nnacted to promote tho public i n t e r e s t 
and welfare of the residents of City cf Hammond and those usinq itK 
p u b l i c s t r e e t s , sidewalks and alley!-,, not tn control r a i l r o a d 
safety, tiiua i t s enactment s h a l l not supplant current Indiana l.aw 
goveming "negligence" or the lack thereof by r a i l r o a d s , U i c i r 
employees and/or agents at s t r e e t , sidewalk and alleyway crossings;. 

JiRCTiON_S_2-._rSiALaT 
For each v i o l a t i o n uf t h i s Ordinance, defined as each eeparato 
f-.topping or fjwitchinq of t r a i n s , r a i l r o a d cars or engines in 
v i o l a t i o n hrj-cof, a penalty consisting of a f i n e not tixcoeding 
S2, SCO s h a l l bn asscs:-.«:d, thus any person, firm, or cotporat.ion who 
e h a l l v i o l a t e t-hc provmions of t h i s Ordinance f i h a l l , upon 
ronvicbtion, be fined in any sum not. t.o exceed $x,500. However, no 
r a i l r o a d conductor or nnqinco.r acting under thc r u l e s or orders of 
the r a i l r o a d company or Atf; supervisory pcr;.i)nnel may bc fined (or 
thereby v i o l a t i n g t h i s ordinance. 

BE IT FURTHER ORDAINF.D by the Coiumon Coum:i 1 t h a t t h i s 

ordinance s h a l i b« in f u l l force and ettet-it. trom and a f t e r ats 

passage tay the Common Council, feigning by the Pi csidf^nt thereof and 

approval by the Fiayor. 

ATTEST: 

McKinlq)^ Nuta 1 \ , Frer.ident 
Common Counc i1 

>«rt J . Gdlec, c i t y Cl Robert J . Gdlec, c i t y Clerk 

PRESENTED BY ME, the undersigned C i t y Clerk ot tho C i t y of 

Hammond to the Mayor of -.*»id c i t y for h i r approvn 1 on thc 

^ t l ^ - day of O p y u / 2oon. 

^€H^^ d _.ik^:^ „ 
Robert J . Gol^., City Clerk 
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QRDTKMICK MO. 

AV OHDmSCB 70 AH£«II> ORDIHAMCX BO. •1C9 AMD W ĴSHOm} 
waiaCltidt OODB S100>16 {IBCASDTNG STAMDTHG R A I L C M I S AMD 
TBE BLOCKIMO OF PUBLIC WAYS 

The foregoing Oridinancd No. Sj',2J5]]^_con8isting of tthree (3) 

typewr i t t en pagee, inc luding -t^his pago was approved by the Mayor on 

the y ^ i d a y of ' ^ y i A ^ ^ 2 0 0 0 . 

Duane w. Dedelow, J r . , 
c i t y cf Hammond, Indiana 

ADOPTED by tho Common Counci I on Uhe j ? y ^ day of (CLjLA^ 

?000 and /A-fO^^L'^-f:^^.^.^ , by the Mayor on tho _/s2=5feay of 

Ql ^.t< 
Robert J . CoTec, C i ty c l e r k 



• D E C E I V E ! , 
OtDtlAHCS BO. 0-99~QO2-S 

SECnON§L CONDUCT PROfflBITED ^ , 
U is unlawful fbr any railroad coajpaay or any person opeianng br 
having ciarpr or coairel of any railioad train, raUnJMi car engine 9t 
witiun (be diy : 

A To pennit, iflow or cause any tram, railroad car ur enginc^» 
stud tt any ianaMiDn of any strecl, jidcwalk or alley, for a period̂  > \ ^ ' 
ioDScr than five mmum tt any Ot* dn». wtduwt allowlas vctiicles and J h f 
pedestrians to crws such tailroad trades,, except wteu nBcef|^ to , 
comply wlrii govcnaneDial »fety regulaiions or whete wch ^ ^ 
railroad uu or tajinc <annot be moved by retsoo of circmnstanccs *Vrr 
wludi ciie rallnwd conq»ny has nc ctinlx̂ l. . 

B- To obsttua any imcrsecrion of any street, sidewalk or alley 
for a period longer tfaan five waxaa at any one limc by switchini. 
widiout aUowing vehicles and pcricsirians cp cross such railroad tracks 
over any such ttrcrt. sidewalk or aUcy. except when necessary to comply 
•wuh govenmiental safccy regulations or wticre «ich nam, railroad car or 
engiic cannot be moved by reason of circumstances over which the 
railroad company has uo comrol. 

C This Otdlnance shaU not apply to trains, railroad cars or 
engines in motioa, tither than ihoac cngâ sd in swittdung. 

D Thia Ordinance is enacted to pronro ihc public irganst aad 
welfare of the ttaidoc of East Chicago and thoae using its public 
,tpe«s sidewalks aixi alleys, not to control tailroad safety, thus tu 
enacmrnt shall oot supplant ourent Indiana Law govtxnmg 
-dcsligeace- or thc lack thereof by railroads, their employees and/or 
agents at street, jitlcw»lk n d alloyvay carouuigs 

SECTION § 2. PENALTY ™ , 
For each violadon of this Orduaoce, deflned as each sepwate stoppuig 
or switching of trains, railroad can or eoginea in tiolarion o««5f. • 
pooalty con«sting of a fine not exceeding S2.500 shaD be assessed ttais 
«,y person, firm, or corporation who ahaU violate thc pnjvisions of tha 
Ordinance shaU. upon conviction, bc fined ia any $iun not 
$2 JOO HowcYci OJ railioad conducior or engineer acdng under thc 

. mles or orden of a railnMid compaoy or its supcnriaory pcisonnel may 
be fined fbr therejjy violating tfais ordinance. 



•'rt . •• ' - "̂  -1 Lj*i DEPT 

SECTIONS. That this onlinaaceriMJl be in fiiUfbrcc and effect upon passage by the 
Comiuoa Council and upon hi p̂pro-val by tbe Mayor. 

PASSED AND ADOPTED by rfw Cnrnmnn Council ofthe City of East Chicago, 

AYES 7 NAYES 

Presidnt ^ 

ATTEST-

City 

PRESENTED by me to the Mayor of the City of East Oricago, rndiana. upon this V 
d*yof(lu.***«ii#fW^. «ttbebwurof_ o'clock 

City Cled^ 

ORDINANCE approved and signed by me Upon the / P day of 
at tha hour of . o'clock. 

ATTEST: 

aty 

nLEDlNClERieSQfHCE 

JAN 1 0 2tlOO 
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CSXT Press Release 

CSX Transportation Launches Pilot Program to 
Reduce Blocked Crossings in Northern Ohio 

09-DEC-99 

STRONGSVILLE Ohio 

CSX Transportation Inc (CSXT) today announced a voluntary pilot 
demonstration program establishing "No Parking Zones" for trains on selected 
key tiighway-rail grade crossings in Cuyahoga. Huron and Lorain counties 

"Even though we are not required to do this by any state or federal law. we are 
taking these steps to respond to the concerns from these communities " said 
Emery A Hill, general manager of CSXT s 
Great Lakes Service Lane which operates through northern Ohio "We are very 
aware of the impact rail traffic volume has had on the residents of this area " 

In cooperation with local officials, CSXT has established No Parking Zones at 
15 key highway routes in the three counties These crossings will be kept open 
in all preventable circumstances 

"We are reinforcing these strategic locations during this period of heavy rail 
traffic," Hill said "As we continue to improve our operations, our goal is to not 
block any crossings and make every effort to keep them open " 

While ciurent CSXT operating rules already require train crews to avoid 
blocking crossings or to separate a tram af crossing when it is unavoidable, 
these zones will serve as a reminder to allow traffic to move on key routes 
CSXT crews will continue to separate trains stopped at all crossings for reasons 
other than mechanical problems Ttie identified crossings have been 
communicated 
to tram crows and each of these crossings also will be marked by signs that 
reinforce the No Parking Zone designation 

CSX Transportation and its 34,500 employees provide rail transportation and 
distribution services over a 22.700 route mile network in 23 states fhe District 
of Columbia and two Canadian provinces CSXT is a business unit of CSX 
Corporation, based in Richmond. V-̂  

( oii lMCIs; 

Gary Wollenhaupt 
317-267-3004 

o back to top 





IWmSD STATES DISTKlCT COURT 
NORTHERN DISTRKH" OF INDIANA 

HAMMOND DIVISION 

. . . . -..̂  

r 
NORFOLK SOirrHliRN RAILWAY ) ' \ "^ "^^ 
COMPANY. ) 

) 
Plaintiff. ) 

) 
V. ) CAUStNO. 

CITY OF nAMMOND, INDIANA. ) 2 ' OO C V 3 3 7 JM 
Pc/cndaiiL ) 

i:()MPLAINT lORnUCLARATORYAND INJUNraVli HHU]iii 

For iis complaint against defendant, thc Ciiy of Haiiunond, Indiana, plaintiff, Norfolk 

Southern Railway Company ("Norfolk Southern") says. 

t. Jnniuliciion is conferred upon this court by 28 U.S.C. § 1331, providing that 

district courts shall have ori>>in»l jurisdiclion of all civil actions arising under thc Cxtiislitutiun. 

laws, OI licatic!> ul Ihc United States aiid 28 U .SC. S| 1.3.i)i, providing that distnct courts shall 

have origmal jurisdictioa over all civil aoUona vising under any act ot Congress regulatipg 

coiiiincicc Specihcally. tiiis action arucs under thc halcral Railroad Safety Act, 49 U.S.C. §§ 

2010l-2lJli, UieUitcistateiouunctccCotnnussioa ienninatiunActof lyv),4V tJ..s.(... %̂  

lOlOI.ci seq., U.S. CONSi. An. 1, ( 8, cl. 3 (the Commerce CJaiisc); and U.S. CONST., art. VI, cl. 

2 (Supremacy Clause). 

2. Jurisdiction ia alao conferred upon this comt by U.fi.C ^ 1332 because of thc 

i;uti^le(e divcittily ufviti/A.-iiitlup uflUv MJVOIIK; puiUct* and btMiubc Uic uiiuuul ixi vuiiUuvotby 

exceeds $7S,000. 

3. Norfolk f><iulhcrn i t a Virginia corpormuon wilh its principal oflice and place t>f 

biutincsa in Nurfulk. Vir){inia. 

' M I J U X - I : n n a unr* >t^h^t-c>f-c61 y ' o - j n n i -Mil • I O i»r 



4. NmfnIW .Sniithrm in » •'mil .-JiTrim" nn itn^fint in 1»> 11 .S T § lOIO^CS). <yî gnH in 

interstate commerce subject to the jurisdiction of Ihe Surface I ransportation Boaid, establislied 

unda 49 U S C. 5§ 701 723, and a "laihoad carrioi". aa dofin xl ui 49 U.S C. § P.0102. subject to 

• ruuUtiuii uiidw the h\dtt«l Rail.oad Safety Act. 49 U.S.C. §5/010121311. 

5. Norfolk Southsrn upetatui a iailroad syslein (componcd of uvta 21,000 mile<> of 

niaintiiif track) with ii«ir.s ongmatinc,, tcinnnalmp. traversing and/or intcrrhanging traffic with 

other transpoitalioii modes in 22 states, including the State of Indiana 

6. Ilsmmond. Indiana, is a municipality, a political subdivision ofthe Stale of 

liidiaiia 

7. Venue is confened upon this comt by 28 U S C § 1391 (b) and (c) because 

dcfiiidanl. Cily of lUmmond, i \ a rr.^idciil nftliit judicial dutnci and the evnnta Bivi;ig n«e to 

Norfolk Southern's claims occurred m thia judicial district. 

8. On Apnl 26, 1999, tlie hauimond Common Coimcil unacted (over the veto of 

Muinninnd (!ity Mayer |)uanc W llcdclnw, Jr ) IIamntoi)(1 City Oidinancc 8169, entitled: **An 

Oidiiuuice Prohihitinv. Kailrnatk i-ri>ni Mluckin̂ '. .Slicct Cio.s.sinKS I'nj More 'I'han Five Minutes 

and Prcs'jibing Penalties ITicrfoi (Ai Amended)." A Copy of Hajiimond City Ordinance 8169 is 

attaJicdasKibililt A 

9. Hammond City Oniiniuicc fll^9 limits Norfolk Soulheni's use of its tracks •( any 

raiUoad/highway at-gradc crossing in thc City of Hammond to five (̂ ) minutes. Uanuuoad Cily 

Ordinance SI69 states, in pertinent part, as fotlows: 

WHP'RF.AS, ECIIUUX tiaffic problems axe cieated by the blocking 
of street crossings by railroads for more tban five (S) minuicy, aitd 

WllEKLAS, thc Conimon (Council finds tluit the public heaiUi aud 
safety sliould be protoeted by an ordinance prcscribmg thc 
mniciinim (inns for »ni-.h inrnw tinnv 

X 3nw^ ImMttAiu nn R-Nnc '.H^ .̂f.wjutii' '.nmi t ^MI : I U <̂ -*) 



;644c4ui r ?8/36 

n i E K E F O R E BE IT ORDAINEU BY THE COf.fMON 
COUNCIL OF T H E CITY OP HAMMOND aa follows 

SECTIONI: 

Any person, firm or corporation operating or eniployed by any 
railruHd in the Cily orH;«niiii<)iu1 sli*ll nnl hlnr.lc any Atreet cmaxin^ 
fdl moic than five (S) minutes. 

SECTION 3: 

liach violation ofthis Ordinance shall bc pumshed by a fine of no 
more (han Two Thousand tive Huodrcd DuUaiw ($2,500.00). 

10 At the time Hammond City Onlinance S169 was enacted, there was in efTcct m 

the State of Indiana a statute prohibiting trains from blocking raiboad grade crossings in excess 

'of len (10) minutes IND CODE { 8-6 7.5 1, states m pcdinent part: 

It Khali unlawful for a railroad corporation to petmit any traiiu 
railruad car or engine to obsliuct public UHVei at a railroad-
highway grade crossing foi a period ui excess of ten (10) minuter, 
except wheie such ttam, iailroad car or engine cannot be moved by 
reason of circumstances over which thc railroad corporation has no 
control 

11. Noifolk 'Southern operates an east/west line uf laihoad through and within the 

limits ofthe City ot Hammonn. lius particular line, Hte Chicago iJistiict of Norfulk .Southern's 

I.ake nivision. is a part of an mtercunnectod syittcfu or rail Uaffic linking thc east and west coasts 

of tbe I Imtcd Suites with tlio Midweat. 

12. Norfolk Soulhcin's east/west Unes witliin tbe ('ily of liainmond intersect with 

north/south raihnad lines owned l<y Indiana IIUIIKH H«II ("IHB") iu die vicinity of Osborn Road 

and in the vicinity ofthe Indiana/IlUnoia Stale line, and with a north/south railroad Imc owned by 

(!SX I ranspoitaiion, Inc. ("C:bX P") in the vicinity ot Hohman Avenue. 

1 J. in order to avoid train collisions between trains uaing Norfolk Southern's 

eaaiAvest tracks and liains using tlie north/aoutb lines owned by IH3 and CSXT te6poctively. 

-3-

e anwj *.m.m̂ :G nn-a-unr *f̂ i,̂ i't'vtttii ^ '(.JNTI mi fin luai 
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intcrlockcn have been built in and around the points where Nortolk Southern's east/west tracks 

intersect with thc north/south lincv owned by IHB and CSXT. 

14. An "interiocker'' consists of an airangcmait of inteivoiuiecied sigiula Uiat govcru 

train raovement at specific locations and over paiticular routes by means of signal indications 

gtvai tu approaching trains. 

15. The Osbum, Holuiuii and Slate Linu iutulockcis are maniuil inleiiocker systems 

as delincd by ttic Secrclary of TransportjUion in 49 C.F.R. § 216.751. Tho use, train speed, train 

pnonty and maintenance of manual interiocker systems, such ax the Osbom. Hohman, and State 

I.IHC Intcilockers, is regulated by Uic .Secretary in 49 C.F.R. Part 2 id, Subpart C. 

16. ihc signal aspects and indications that govrm Nor.oik Southern's movement of 

trains tiuough tlic intctiockera arc defined by federal rĉ ulalion (see 49 C.F.R § 2J<).21) and 

include indications icquinnf, Irains to slop ur to proceed at a lê UiCtcd Speed 

17. Norfolk Southern is required by federal reguUUuns to include in its Oi>eiatin(j 

Rule* tltc names, indicaliona and aapoota uf wuyaidc aignubj (40 C.F R § 236 23(e)) aiui to 

inslnirl and test its cmploycui witli iu>|>cc.t to those Operating Rules. See 49 C;.h.R. §§ 217.1 and 

217.9. Norfolk Southein is also itiquiied to filos its Operating Rules wilh tho Federal Raihoad 

Adiiniiistnition. ,V0e49C.l'.K. $ 217.7. 

18 Compliance wilh fedenl regulationa governing the movement of Norfolk 

Southern trains tiuough thc Osbom. I lolmian and State Liive interlockers requires that Norfolk 

Southern trains stop or reduce their speed through the interlockers. depending on the aignal that 

io rftoeived by tha train At il approaohM tha intarluckcr. 

19. Norfolk SouUiuii docs iiol coutiol tlio signals at the Oabom, Hohman aud State 

Line inferlockeis. llic Osbum auJ State Lino iiitcilockers aic rxintrollcd and operated by IHD. 



thc Hohman mterlocker ia controlled and operated by C&XT. 

20 Norfolk Southern Uaina paaaing through Hammond cany coal, steel, Unitod States 

mnil, automobiles, automobile parts, grain, chemicala, construction materials and a wide variery 

of other items vital tn interstate commerce. Approximately SO Norfolk Soutliein lrauu> per day 

cross the Osbom Road, Hohnian Avenue, and State Une interlockers. Most of those trams 

exceed one mile in length. 

21. I rains atopped at the Osbom. Hotonan or State Line intcilockers (awaiting 

puuu«»iuu Huui IHB Ul C S X to occupy the iutmloukei) occupy Notfolk SouUiciii Uacka al 

several grarlc crussnigs within tlie corporate iiniils of Hammond. Tiicsc crossings inclutle the 

railwayAiighway giadc ciosHiugs at Grand Avenue. 173"* Stioct, Paiiish Sticcl Aii/iiaa Avaiuc, 

169'* Street, Kcmiedy Avenue. Osbom Road, 16S* Street, Indianapolis Boulevaid. ('oliunbia 

Avenue. CairuU SUcct, Maywood Avenue, Cahimc: Avotiue, Suhi Avenue, Oakley Avenue, 

Sibley Stieet. and Stale Sireet. 

22. Given thc amount of time it takes trams stopped (to obey signals) at the 

mtcrlockcra to gain momcnnim alter thc csnpincci rnw-ivf-H pitrmission to proceed, most Norfolk 

Southern trains that arc required to stop at thc inlcrlorJicia will occupy nearby grade orOssiugs in 

the Cily of ilauunond foi a period of tunc m exceas ot ten miuutes. 

2.̂ . Norfolk Souihem can only open these grade crossings for motui vehicle tiaffic 

(dunng (bc time that thc enguieiv u awaiting permiasion to pnicccd through the interiocker) by 

breaking the train in to two or more acgmcn'̂ j (train segments), depending upon tho length of soid 

train Once a crrw has received permission to proceed through the Interiocker. tl.e crew must 

reassemble these train segments and perform an aiibiakc safety test requiied by Ihc Secielary in 

49 C F.R. § 232.13 before Uie train can be moved an airbrake teat that can only ho iicrl'ormed 

' a t m y c rif\-<lk.M\c ' attwet̂ fmm i ir ' O M I T I - lO inai 



once Uie tram u completely reassembled RcasscmbhnR the train and pcrforminK the frderally 

mandated airbrake test is a procedure Uuu requirea more than ten mmuies to complete. 

74. In addition, Norfblk Snuthnn's travel thmugh the Osbom, Hohman and Stale 

Line ioiorlockors is subject to Ih* proper functioiiius of U»c signals at tho inleilockcrt. Norfolk 

Souther trams have been stopped while prriceeding through Hammond as a result of improper 

hincuoiimg of Uic mlcrlockcn signals, a ciicumstance over wludi Noitolk Southern has no 

control. In audi a; jvent (snd in others whuc a nam is unexpectedly requiree* to stop or slowj. it 

IS sometimes necessary for flagmen to coordinate train movements, puisuant to Norfolk Southern 

Operatuig Rules and federal regulations See 49 C.K.R. §§ 2I7-Ib. 

25 ITic City of Hammond has been enforcing Hammond City Ordirumce !1169 and 

1NI> COOE d 6 7.'* 1 against Noifolk Soutiiem when » Norlolk SouUi«;rn train blocks cros8in<is as 

a result of Norfolk Southern's compliance wiUi signal rcstiicUons requiting it to slow or slop its 

trains at the interlockers; when moving trains block r̂ ossings due to their length and the speed at 

which Ulv tiain is navclliig, wlicn ciicuinsiaiicea requuu the use uf flagiiicii lo cxxiidinate nain 

movements, and when trains arc cngagal in fcdaally mandated aiibiakc testing 

26. The City of Hammond applies iND CoDG 8 6 7.5 1 and Hammond City 

Oitiinancc KI69 to tiains that block crosxin̂ is whcUicr tho train is atopped on thc crofisiiig, or is in 

movement over the crossing 

27. Since Januaiy of 1999, appnoxinutfely 1000 citatioiw for alleged violation of Ijijn 

CODE 8-6-7 5-1 have been issued to Norfolk Southem Since Febniaiy of 2000, appmximately 

10«4 citations for alleged violation of I lammond City Ordinance «169 have been Issued lo 

Norfolk Southem. If iNorfolk SouUieni were to be oonvicted in al) pending cases where it is 

alleged Uiat Norfolk SouUieiu violated Hammond City Oidinancc 8169, the toUl fines would 
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exceed fwo Million Seven Hundred lliousaad Dollars ($2,700,000). The Cily of IlaxniiiuiKl 

conlinues Ui iiusuc u large iiumlici of citations to Norfolk Southern under Hammond City 

Oidinance 8169 

28. Norfolk Southern has no adequate remedy at law. Unless the ii\junctivc relief 

requesled herein is granted, Norfolk Soulhan will suffer irreparable injury, loss and damage 

<^Oy.NTi 

29. Noifolk SouUian incoipuiales the facl.i staicd in paragraphs 1-28 as ii fiiUy 

rrwnttcii herein 

30 Riile<i, regulations, ordcrr uul staiulard:. reluiing tu all areas of rallioaJ safety 

must be natioiully uniform lo the exicnt practical. 49 U S C. § 20106 

31. Authority to prcsctibc rules, reguiations, oidcis and standaids loi all aieai of 

railroad safety is vested in the Secretary under 49 U.S.C. § 201011. The SecreUry has delegated 

his authority lo ihc FRA 

32. Uiidci thc provisions of Uic Fuicial Railioad Stifcly Act. unlil tho Se .̂iulaiy hatt 

adopted a reguiation oi order relating to a subject matter of an area of railroad safety. ̂  State is 

auUionzed to adopt and cafoicc a law or lOgiUation relatmg to the same aubject inatter. 

iiowcvci, once Ihc Secretary has adopted a rcgulabon or order covmng a subject malter relating 

to an area of railroad safety, a State may not adopt oi continue a law or regulation covering thc 

same aubject m ..u'cir unlet» thc State's regulation is necessary to reduce or eliminate an 

eKnenrially local anfAly harard. ia nnt incnmpatihir. with tlir fnleral regulation and doeK not cieutr 

an undue burden on interstate coinmerce. 49 U.S.C § 20106. 

33. Thc Secretary of TransportaUon has issued regulations which "cover thc subject 
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matter" of train speed, manual interlocking systems, train signals, air-brake testing, and other 

matters implicated by the City of Hammond's enforcement of IND. COOB % 8^7.3-1 aud 

Hammond City Oidinance 8169. 

34 INO CIHII' § X-iS-7 S-I, aa iiiMpifsiml and enforced by thr City ofllainmond 

against Norfolk Southera, is a statewide law covering thc same subject matter as a regulation 

tssued by the Secretary. 

35. IND Cc ut § 8-6-7.3-1, av intaprctud and onfbrced by the City of Hammond 

againat Norfolk Scurhein. lias been preempted by the Pedaal Railroad Safety Act and is void 

S«e CSX Transp.. Inc. v City of Plymouth, 92 l<-.Supp.2d 643 (F.D Midi. 2000), CSX 

Transpot lation. Inc v. City oJ Mitchell. No 97-98-C (S.D Ind.. December 30, l99'9XCopy 

ailached as Exhibit Bi. 

couNrn 
36 Nuilulk Soudiem utcut|Ki.atc:> tin; faUit ^UIIAI iu pHittt̂ ii«|»lui 1-33 «u if fully 

rcwntten hoieiii. 

37. Unlike States, local municipalities are luii aullioiiuxl to adop' or ctifuicc auy laws, 

regulations oi oidinniicê  relating to railroad .safety. 49 U S C § 7.0106. S»e Lara v. NatioMal 

Railroad Ptissent̂ r Corp 1986 WL 1372i. *2 (N.D Ind )(Moody. I >. CtuvsnUdattid Rail (ytrp 

v. Smith. 664 F.Supp 1228, 1237 (N D Ind 1987). 

38 Hammond City Oidinance 8169, as interpreted and enforced against Norfolk 

SoiUbcru traiiu, regulates subject maltci iclatiiig to lailioad safety ~ an aot ptuliibiicil by 49 

u s e § 20106. Acconliti«'{ly, Hammond City Ordinance 8169 has been preempted by federal 

law. and, Uieiofuie. by virtue of Uie Suprcuuicy Clause, U.S. CuNSt.. art VI. cl. 2, it IS void. 

1 r » « • * - » • 
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See C&X Tnin3jH>rlanon, Inc. v. City of Plymuuth. 80 F id 626 (6lli Cir. 1996), Rotttr v. Cnion 

Poixfxc RR .4 F S;ipp.2d 872. 874 (li.D Mo 1998). 

/ 

COUNT III 

39 Noi folk SouUiem incorporates die facts SUted in paiagiaplis i 38 as if tiilly 

rewritten herein. 

40 Hammond f)ity OrdinaiKO 816') ami INO COIIE § 8-6-7.5-1, as interpreted and 

enforced by thc City of Hairmiond, do not legulato evenhandedly to effectuate a legitimate local 

public inteiest. 

41 The efltecis ofHanuiiond Ciiy OidliiaiiLc 1(109 and Itil). CODt § S 6- /..̂  i, as 

interpreted and nifoiced by the Cily of Hanuaoiut, on intcrvtalc coimnerce arc nol merely 

incidental and the burden imposed on interstate commerce by Hammond City Ordinance 8169 

and INL> CUUB § 8-6-7.S-1 is clearly excessive in coni|>aiisoii lo Uie putative local benefila 

del ived thc.rrfroni 

42. Hammond City Ordinance 8169 and iND. CODE § 8-6-7.5 I, as micipiciud and 

enfmred by Ihe (!ity uf Haiiuiiund, place undue burden on inlemtate commerce m violation ofthe 

Cuiuiiicice Clause, U S. CoNSl. Alt. 1, ij 8, cl 3, and are Uius void. 

COUNT IV 

43. Norfolk Southem incorporates the facts staled in paiagraplu 1-42 ts if fully 

rewritten herein 

44. Recause Uiac exists a State statute governing the blocking of highway/railway 

giadc crossings by trains, the City of Hammond is without authority to eiuct an oidinvuc, such 

â  HadiiiioitJ C'lly OiUiuaucc tSlOV. Uial unpuses a hnu iui lhal conduct 



45. Hanunond City Orduuuice 8169 IS theiefore void pursuant to INH f̂ OnR(36 l-3. 

8 and Article FV. §§ 22 and 23 ofthe Indiana ConsiituUon. See City of Indianapolis v. Sablicu. 

342 N.F 2d 853 (Ind 19/6). 

CQyjiT V 

46. Thc City of Hammond's unconstitutional application of Ilanmiond City 

Oiduiaucc 8169 and iND CODk § 8 6 7.5-1 has resulted in the imiKtsition of fines against Norfolk 

SouUietn m an amount exceeding One Hundred lliousand Dollars ($100,000). Iliere are 

cunenlly pending cbims againsi Norfolk Snulhem for alleged violation of Hammond City 

Ordinance 8169, alleging liabihty on Uie part of Nortolk SouUiern lu ao amount exceeding Two-

Million Dollaia (52,0130,000). 

47. Norfolk SouUiem is entiilod to an ordci ot icatituUon and a money judgment iiuni 

Uic Cily of Haiiiiiioiid foi all ainouiils illegally collecled ftom Norfolk Southem by thc City of 

Hammond ss a result of Hammond's imcoruitimtionnl appliciition of Hammond City Oidinance 

K loy and iNii. ( OOJ' H ft 7 ̂ - l 

FhAYtR l̂ OR mMY 

WHFRHFORF:, pursuant to 28 IJ S.<?. §§ 2201 and 2202, NoifoUi Southem prays that 

this Court: 

A. Declare that Iioinntnnd City Ordinance 8169 ia void undt-i the Suprcruauy Clause, 

U S. CONST., Ait VI, cl. 2, Uic Conunerce Cbuse, U S. CoNST. Art. 1, § 8, cl. 3; \Uly COKST. art 

IV. d. 23. and IND. CODE § 36-1-3-8; 

B. PreUminanly and pennanently enjoin thc City ol Hammond from issuing any 

citations undei, and all fiirther enforcement of Hwiimuitd City Ordinance 8169; 

C. Declare fhat IWD. CODf § 8-6-7.3 I. as applied by the City of Hammond to 

moving trains, tiains stopped in compliance wiUt signals, trains |>ci forming federally mandated 
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air brake testing, anrt trains engaging in necessary flagging opoiatioiis. is void under Uie 

Supremacy Clause. U S .̂ ONST, ait. VI. cl. 2. and ttie Commeice Clauae, U S CxiNs l. art. 1, § 

8, cl. 3; IND QiNST. art IV, rJ 73; and 

D Preliminarily and peimanently mjoin the City of Hammond from iaaumg any 

citations under, and all fiirUicr enforcement of Iwi). CODE § 8-6-7 5 I to moving liains. trains 

^ stopped in cornpliani;c wiUi signals, trains perfonning federally mandated air brako tesUng. and 

uoins engaging in neccisaiy Oaggiiig opcmiiona. and lo make Investigauon into Uie cause Of eadi 

blocked crossing to ascertain, prior to issuing a citation, Uiat Uie Uain is not stopped in excess of 

10 minutes for ono ofthe aforesaid i casons. 

K. Enter a decree of restitution aud a money juilgmcnl agamst Uic City of Hammond 

in an amount siiflirieut to niako Norfolk SouUioin WIMIIP. fr.i ihc illegal fmo it has haiatofore 

been sufTered to jiay. 

P. Such oUier and further relief as Uic Court deems appropiiate. 

Respectfully submitted. 

IT JohrHC: Du 
Attorney No 47.'i6-79 

Geofficy L. DUi| 
Attorney No. 17018 71 
Stuart & Branigin 
:300 Main Street. Suile 800 
P O BUA 1010 
Ufoycttc, IN 47902-1010 
Telephone: (765)423-1561 
Iclocopicr: (765) 742-8175 

Attomeys for Plaintiff Norfolk Southern 
Railway Company 
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W I I . L I . \ M L . M . O V E H 

C. M I C H A R L L . > F T r s 

n O N A L I ) f l . . W E R Y 

. I O H N H . KE S E l l ; 

K K I . V I N , 1 . DOW I I 

HOHICKT D . H O S K N H K H O 

C H H I S T O P H E H .K . M I L L S 

E H . \ N K . 1 . I ' E H ( H n . I Z Z I 

A N D R E W B . K O I . E S A K I ' l 

P E T E R A . r F O I l I . 

D A N I E J . M . . l A P E K 

S L O V E H ik L O F T U S 
ATTORNEYS AT LAW 

lee-l SEVENTEK.NTH STHEET. N. W. 

XASUINOTON, a. c uooi ie 

TELEl 'HONE 

fUOii) ;>a7 - 7170 

FAX; 
(aoa) 047--.mia 

W R I T E R ' S K - M A M . : 

pap '^s love t . i i K i l u t t. us . -̂om 

June 23, 2000 

VIA FACSIMILE AND HAMP DELIVERY 

Richard A. Allen, Esq. 
Zuckert:, Scout:t & Rasenberger, L.L.P. 
888 Seventeenth S t r e e t , N.W. 
S u i t e 600 
Washington, D.C. 20006-39.39 

Re: Finance Docket No. 33388 (Sub No. 91), CSX Corp. 
e t a l . - C o n t r o l and Operating Leases/Agreements --
C o n r a i l et a l . (General Over.sight) 

Deal Ml. A l l e n : 

Fnclcsod please f i n d the C i t i f ^ f ! o t Rast Chii^ago, 
I n d i a n a ; Hainmond, Ind i a n a ; Gary, Indian.i; iiid Whit i n g , Indiana 
( c o l l e c t i v e l y , t he "Four Cit y Consortium") Discovery RequefU t o 
N o r f o l k Southern Railway Company i n the above-referenced 
proceeding. 

As i n d i c a t e d i n the Discovery Requests, wo <ire prepared 
t o woik w i t h you i n o b t a i n i n g tho i n f o r m a t i o n l e q u e s t e d on an 
i n f o r m a l b a s i s r a t h e r than through <i tor m a i d i s c o v e r y response 
( i f t h a t i s what NS would p r e f e r ) , ot t o d i s c u s s steps t h a t might 
o t h e r w i s e e x p e d i t e a response t o the r e q u e s t s . As i n d i c a t o ( i i n 
the D i s c o v e i y Requests, responses should be p r o v i d e d t o us w i t h i n 
seven (7) days o f today's date, o r June 30, 2000. 

cc: Hon. Vernon L. W i l l i a m s 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX TRANSPOR
TATION, INC., NORFOLK SOUTHERN 
CORPORATION AND NORFOLK SOUTHERN 
RAILWAY COMPANY - CONTROL AND 
OPERATING LEASES/AGREEMENTS -
CONRAIL INC. AND CONSOLIDATED RAIL 
CORPORATION (GENERAL OVERSIGHT) 

Finance Docket No. 33388 
(Sub-No. 91) 

FOUR CITY CONSORTIUM DISCOVERY REQUESTS 
TO NORFOLK SOUTHERN RAILWAY COMPANY 

Pursuant t o 49 C.F.R. S§ 1114.21 1114. 31, the Citie.s of 

East Chicago, I n d i a n a ; Hammond, Indi a n a ; Gary, Indiana; and 

W h i t i n g , I n d i a n a ( c o l l e c t i v e l y , the "Four C i t y Consortium") 

hereby direct.-T t ho f o l l o w i n g d i s c o v e r y requests t o N o r f o l k 

Southern Railway Comp.iny ("NS") . Tho purpose o f these requests 

i.-, t l l • • i i I • i t i 111 ' > r lu.i t i ' 111 IP M - I t y t o enabl " t h' • • '> 'iis' n t i ii:u t • i 

m e a n i n g f u l l y t e v i e w . i i i i i t'valu.Tte the issues that a i o the s u b j e c t 

of t l l i : ; pl oe'oed i nq : i . e . , t l n ' i inp 1 ement ,i t ion ot t l i o Ccintail 

t r a n s a c t i o n and of the wcnkings ot the vat i ou.s condit i am; estab

l i s h e d by the Board i n i t ; ; D e c i s i o n No. 89 i n the lead docket 

a p p i o v i n g the a p p l i c a t i o n of CSX C o r p o r a t i o n and CSX Tr a n s p o r t a 

t i o n , I n c . ( c o l l e c t i v e l y "CSX") and N o r f o l k Southorn C o r p o i a t i o n 

and N.'̂  f o r c o n t r o l and d i v i r i o n of the assets of C o n r a i l I n c . and 

Cons o l i d a t 3 . R a i l C o r p o r a t i o n . 

The Consortium on June 13, 2000 requested NS's 100% 

t r a f f i c w a y b i l l tapes f o r purposes of p r e p a r i n g an a n a l y s i s of 



the e f f e c t s of the implementation of the C o n r a i l c o n t r o l t r a n s a c 

t i o n on t h e Four C i t i e s ' r e g i o n . These tapes were produced on 

June 16, 2000 and r.. i n i t i a l review of the tapes has been con

ducted by the Consortium. This review has r e v e a l e d t h a t the 

types of data c o n t a i n e d on the tapes i s i n s u f f i c i e n t t o a l l o w the 

Four C i t i e s t o conduct a reasonable a n a l y s i s t o be able t o 

respond ""o NS's June 1 Report and the Board's request i n D e c i s i o n 

No. 1 f o r meaningful "comments r e s p e c t i n g the progress of imple

mentation . . . and the workings of the v a r i o u s c o n d i t i o n s . . . 

imposed." I n p a r t i c u l a r the tapes do not c o n t a i n the type of 

i n d i v i d u a l l i n e segment data ot the n a t u r e requested h e r e i n , and 

which wat; c o n t a i n e d i n the A p p l i c a t i o n and r e l i e d on by the Board 

and ttie p a r t i e s i n tho lead dcjcket t o e v a l u a t e the t r a n s a c t i o n ' s 

s a f e t y and e n v i r o n m e n t a l impacts on the Four C i t i e s . 

The;:'' i-'quests aro n a n o w l y focused, and seek th-' type 

of i n f o r m a t i o n , and c o i t . i i n l i m i t e d o t h o r s a f e t y i n l o i m a t i o n , 

t h a t eould not bo. a.scei t ,i i ned t h t o u q i i the t t.if f i e t .ipe.s o r 

t:hrouqli the i n f ' i t r n a l exch.uige of i n t e i i n . i i ien between N.̂: and t l i o 

Consoi t ium, .md which i s necessary t m t l i e Consort luin t o ana i \ 

po.'̂ t . i c q u i s i t i o n o p e r a t i o n s by NS i n the Four C i t i e s . 

Unless o t h e r w i s e agreed, responses t o the Consortium's 

d i s c o v e r y requests should bo d e l i v e r e d t o t h e o f f i c e s of Slover & 

L o f t u s , 1224 Seventeenth S t r e e t , N.W., Washington, D.C. 20036. 

Because o f the very l i m i t e d time a v a i l a b l e b e f o r e comments from 

p a r t i e s i n t h i s docket are due, the Consortium requests t h a t 

responses be made as soc.n as p o s s i b l e , and no l a t e r than seven 



(7) days from the date hereof. A d d i t i o n a l l y , the Consortium i s 

prepared t o dis c u s s w i t h NS the p o s s i b i l i t y of producing r e 

sponses t o i t s r e q u e s t s on an i n f o r m a l b a s i s , i f t h a t i s what NS 

would p r e f e r . 

I . 

DEONITIONS 

The f o l l o w i n g terms used h e r e i n are d e f i n e d as f o l l o w s : 

1. "NS" means N o r f o l k Southern Railway Company, i t s 

pa r e n t , a f f i l i a t e s , and any of i t s o r t h e i r p r e s e n t or former 

employees, agents, counsel, o f f i c e r s , d i r e c t o r s , c o n s u l t a n t s , o r 

any o t h e r person (.s) a c t i n g on i t s o r t h e i r b e h a l f . 

2. "NS l i n e segments" means, c o l l e c t i v e l y , the f o l l o w i n g 

l i n e segments i n In d i a n a (and, where a p p l i c a b l e , I l l i n o i s ) , 

owned, c o n t r o l l e d , and/or operated by NS, i n c l u d i n g the Indiana 

Harboi- B e l t R a i l r o a d Company, (see D e c i s i o n No. 7 i n t lie lead 

docket) as ident if i ^ d .uui d e f i n e d i n the C o n r a i l T r a n s a c t i o n 

App 1 i e, »t u 'U : 

a. Hobart t o Hammcnid (N 4 69) 

b. P o r t e r t o CP 501 (N-UIB) 

c. Indiana Harbor t o South Chicago (N-047) 

d. Indiana Harbor t o Kankakee (N-311) 

e. CP 501 t o In d i a n a Harbor (N-042) 

These l i r t e segments were summarized, among o t h e r p l a c e s , 
i n the Board's May 29, 1998 F i n a l Environmental Impact Statement, 
at App. N, N-119 and V o l . 2, 4 154 and 4-155. 
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3. "Four C i t i e s " means East Chicago, I n d i a n a ; Hammond, 

In d i a n a ; Gary, I n d i a n a ; and W h i t i n g , I n d i a n a i n d i v i d u a l l y and 

c o l l e c t i v e l y p a r t i c i p a t i n g as p a r t i e s t o t h i s proceeding. 

4. " I d e n t i f y , " when i . .ng t o a t y p e of i n f o r m a t i o n , 

means t o l i s t and produce documents c o n t a i n i n g the s p e c i f i e d 

i nf erma t : e n . 

I I . 

INSTRUCTION.S 

1. Kach paragraph bolow ;=:hall o p e r a t e and be con

.st rued i n d e p e n d e n t l y , .md o ,.•!. • v t v t o ju--:;! r.heuld he 

answered s e p a r a t e l y and f u l l y m w i i t i n g . 

I l l . 

INTERROGATORIES AND DOCUMENT PRODUCTION REQUESTS 

1. P i o v i d o 'he f o l l o w i n g i n f o i m a t i o n w i t h respect t o ecc!' of 

the N.S l l i n o .'^egmoiit : 

a. the d.i i l y average number of t r a i n s t i . i v l i i i g i n b o t l i 

(and s e p a r a t e l y i n each) the eastbound uid w und 

d i r e c t i o n t ; (or nort hboumi/.sout hbound, as ,i('p 1 i e.il N • ̂  

c a l c u l a t e d f o r oach month December 1998 through May 

2 0 00 ; 

b. the d a i l y .iverage t r a i n speed f o r t r a i n s t r a v e l i n g i n 

both (and s e p a r a t e l y i n each) t he eastbound and west

bound d i r e c t i o n s (or northbound/southbound, as a p p l i e a 

bi e ) c a l c u l a t e d f o r each month December 1998 th r o u g h 

May 2000; 
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c. the average number of loaded cars and empty c a r s i n 

t r a i n s moving i n both (and s e p a r a t e l y i n each) the 

eastbound and westbound d i r e c t i o n s (or northbound/ 

southbound, as a p p l i c a b l e ) c a l c u l a t e d f o r each month 

December 1998 through May 2 000; 

d. the average number c;' l o c o m o t i v e s on t r a i n s moving i n 

bot h (and s e p a r a t e l y i n each) t h e eastbound and west

bound d i r e c t i o n s (or northbound/southbound, as a p p l i c a 

b l e ) c a l c u l a t e d f o r each month December 1998 t h r o u g h 

May 2 000; and 

o. the average t r a i n l e n g t h , expressed i n the number o f 

c a r s , f o r t r a i n s moving i n b o t h (and s e p a r a t e l y i n 

each) the eastbound and westbound d i r e c t i o n s ( o i n o r t h 

bound/southbound, as a p p l i c a b l e ) c a l c u l a t e d f o r oach 

month December 1998 through May 2000. 

Please p i o v i d o t he date and l o c a t i o n o t any ( i ) grade cross

i n g accident,;; and ( i i ) gt.id'.' cro:;;;ing f a t a l i t jc;; o c c u t i i n g 

on N.S i n tho Fcnir Cit iet;' c i t y l i m i t s d u r i n g the p e i i ' ^ l 

Deccinb-.i 1998 and May 2.000 ( i n c l u s i v e ) . 

For each i n c i d e n t of a grade c r o s s i n g a c c i d e n t / f a t a l ' c y 

i d e n t i f i e d i n response t o Request Number 2 abovo, please 

i d e n t i f y the number of persons i n j u r e d and the numbei" of 

f a t a l i t i e s . 

For each i n c i d e n t of a grade c r o s s i n g a c c i d e n t / f a t a l i t y 

i d e n t i f i e d i n response t o Request Number 2 above, please 

i d e n t i f y and produce any documents prepared i n t e r n a l l y 

-5-



and/or documents/reports provided t c any l o c a l , s t a t e or 

fe d e r a l government agency. 

Respectfully submitted, 

THE CITY OF EAST CHICAGO, 
INDIANA 

THE CITY OF HAMMOND, INDIANA 
THE CITY OF GARY, INDIANA 
THE CIIY OF WHITING, INDIANA 
COLLECTIVELY THE FOUR CITY 
CONSORTIUM 

OF COUNSEL: By: 

Slover & Loftus 
1224 Seventeenth St., N.W. 
Washington, D.C. 20036 

Dated: June 23, 2000 

C. 'Michael Lomvus 
Christopher A.̂  M i l l s 
Peter A. Pfohl 
S l o v e r & L o f t v i s 
1224 Seventeenth Street, N.W 
Washington, D.C. 20036 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t copies of the f o r e g o i n g D i s c o v e r y 

Requests were served t h i s 23rd day of June, 2000, by f a c s i m i l e 

and hand d e l i v e r y upon: 

Richard A. A l l e n , Esq. (Counsel f o r NS) 
Zuckert, Scoutt & Rasenberger, L.L.P. 
888 Seventeenth S t r e e t , N.W. 
S u i t e 600 
Washington, D.C. 20006-3939 

Dennis G. Lyons, Esq. (Counsel f o r CSX) 
A r n o l d & P o r t e r 
555 12'' S t r e e t , N.W. 
Washington, D.C. 20004-1202 

The Board has not y e t issued p u b l i c l y a s e r v i c e l i s t f o r t h i s 

General O v e r s i g h t Proceeding, and the Four C i t i e s are unaware of 

any o t h o r p a r t i e s o f r e c o r d at t h i s t i m e . 

Peter A. Pfbhl 
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June 23, 2000 

VIA FAr.qTMTT.F. AND HAND DELIVERY 

Dennis G. Lyons, 
A r n o l d & P o r t e r 
555 12th S t r e e t , 
Washington, D.C. 

Esq. 

N.W. 
20004-1202 

Re Finance Docket No. 33388 (Sub-No. 91), CSX Corp. 
et )/. -- C o n t r o l and Operating Leases/Agreements 
C o n r a i l e t a l . (General Oversight) 

Dear Mr. Lyons: 

Enclosed pleaso t i n d t l u ^ C i t i e s o t East Chicago, 
Indl,HI,i; Hammond, Indi a n a ; Gary, Indiana; and W h i t i n g , I n d i a n a 
( c o l l e c t i v e l y , the "Four C i t y Consortium") Discovery Requests t o 
CSX T t a n s p o r t a t i o n , Inc. i n the above-referenced p r o c o e d i n g . 

i n d i c a t e d i n the Discovery Requests, we are prepared 
you i n o b t a i n i n g the i n t o r m a t i o n requested on an 

A;; 
t o w< u k w i t h 
i n f o r m a l b a s i s r a t h e r t li.in t hrough a formal d i s c o v e r y response 
( i f t h a t i s what CSX would ^ j r e f e r ) , ot t o d i s c u s s st (^ni t h a t 
might o t h e r w i s e e x p e d i t e a response t c tho request;;. As 
i n d i c a t e d i n the Discovery Requests, losponsoo should be p r o v i d e d 
t o us w i t h i n seven (7) days of today's date, or June 30, 2000. 

S i n c e r e l y , 

Peter A. I^fohl 

cc: Hon. Vernon L. W i l l i a m s 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX TRANSPOR
TATION, INC., NORFOLK SOUTHERN 
CORPORATION AND NORFOLK SOUTHERN 
RAILWAY COMPANY - CONTROL AND 
OPERATING LEASES AGREEMENTS -
CONRAIL INC. AND CONSOLIDATED RAIL 
CORPORATION (GENERAL OVERSIGHT) 

Finance Docket No. 33388 
(Sub-No. 91) 

FOUR CITY CONSORTIUM DISCOVERY REQUESTS 
TO CSX TRANSPORTATION, INC. 

Pursuant t o 49 C.F.R. §§ 1114.21-1114.31, t he C i t i e s o f 

East Chicago, Ind i a n a ; Hammond, In d i a n a ; Gary, I n d i a n a ; and 

W h i t i n g , I n d i a n a ( c o l l e c t i v e l y , t h e "Four C i t y Consortium") 

hereby d i r o r t : : the f o l l o w i n g d i s c o v e r y requests t o CSX Tianspor-

t .It i:'n. I n c . ("CSX") . The purpose ot these requests i s t o e l i c i t 

i n t o r m a t i o n necessary t o enable the Consot t ium t o moan i ng f <i 1 1 y 

review .uui ev.iluate the issues t h a t .iie* the ;;ubj''ct ot t t u : ; 

p r o c e e d i i u i : i . e . , the i ir(> 1 em-'Ht ,it ion ot the ('onr.ii! t ransact i <.̂n 

and ot t l u - woi k i n g s of the v a i i o u s condit '\ous e s t a b l i s h e d by tho 

Board i n i t s D e c i s i o n No. 89 i n the lead docket a p p r o v i n g the 

a p p l i c a t i o n of CSX C o r p o i a t i o n and CSX and N o r f o l k Southern 

C o r p o r a t i o n and N o r f o l k Southern Railway Company f o r c o n t r o l and 

d i v i s i o n o f the assets of C o n r a i l Inc. and C o n s o l i d a t e d R a i l 

Corporat i o n . 

The Consortium on June 13, 2000 requested CSX's 100% 

t r a f f i c w a y b i l l tapes f o r purposes of p r e p a r i n g an a n a l y s i s of 



the e f f e c t s of the imple m e n t a t i o n of the C o n r a i l c o n t r o l t r a n s a c 

t i o n on t h e Four C i t i e s ' r e g i o r . These tapes were produced on 

June 16, 2000 and an i n i t i a l r eview of the tapes has been con

ducted by the Consortium. This review has r e v e a l e d t h a t t h e 

types o f data c o n t a i n e d on the tapes i s i n s u f f i c i e n t t o a l l o w t he 

Four C i t i e s t o conduct a reasonable a n a l y s i s t o be able t o 

respond t o CSX's Juno 1 Report and the Board's request i n Deci

s i o n No. 1 f o r meaningful "comments r e s p e c t i n g the prog r e s s of 

im p l e m e n t a t i o n . . . and the workings of the v a r i o u s c o n d i t i o n s . 

. . imposed." I n p a r t i c u l a r , the tapes do not c o n t a i n t h s type 

of i n d i v i d u a l l i n e segment data o f the nature requested f i e r e i n , 

.md which was c o n t a i n e d i n tho A p p l i c a t i o n and r e l i e d on by tho 

Board and the p a r t i e s i n the lea d docket t o e v a l u a t e the t r a n s a c 

t i o n ' s s a f e t y and environmental impacts on the Four C i t i e s . 

These re q u e s t s are u.un^wly focused, and seek t h o type 

o I i n I o t ni.it I . '11, .md co i t . i i n 1 i ni i t e d o t h e r saf ot y i n f o , nut i o n , 

t h a t c o u l d not be a s c e r t a i n e d t f u o u g h the t i a f f i c tapes o r 

t i l l 'iqh t he i n f o r m a l oxcli.inge of i n f o r m a t i o n between CSX and tho 

('on:;(ut ium, and which i ; ; necestsary fot tho Con;;oit ium t:o analyze 

post-acqu i s i t. i o n o p e r a t i o n s by CSX i n tfie Four C i t i e s . 

Unless o t h e r w i s e agreed, responses t o the Consortium's 

disco-very requests should be d e l i v e r e d t o the o f f i c e s o f Sl o v e r & 

L o f t u s , 1224 Seventeenth S t r e e t , N.W., Washington, D.C. 20036. 

Because of he ve r y l i m i t e d time a v a i l a b l e b e t o r e comments from 

p a r t i e s i n t h i s docket are due, the Consortium requests t h a t 

responses be made as soon as p o s s i b l e , and no l a t e r than seven 



(7) days from the date hereof. A d d i t i o n a l l y , the Consortium i s 

prepared t o dis c u s s w i t h CSX the p o s s i b i l i t y of p r o d u c i n g r e 

sponses t o i t s r e q u e s t s on an i n f o r m a l b a s i s , i f t h a t i s what CSX 

would p r e f e r . 

I . 

DEFINITIONS 

The f o l l o w i n g terms used h e r e i n are d e f i n e d as f o l l o w s : 

1. "CSXT" means CSX T r a n s p o r t a t i o n , I n c . , i t s p a r e n t , 

a f f i l i a t e s , and any of i t s o r t h e i r p resent or former employees, 

agents, counsel, o f f i c e r s , d i r e c t o r s , c o n s u l t a n t s , or any o t h e r 

person(s) a c t i n g on i t s o r t h e i r b e h a l f . 

2. "CSX l i n e segments" means, c o l l e c t i v e l y , the f o l l o w i n g 

l i n e segments i n Indi.ma (and, whero a p p l i c . i b h ^ , I l l i i u M ; ; ) , 

owned, c o n t r o l l e d , and/or operated l^y ̂'.SX, i n c l u d i i u ) t f u - Indian.! 

Harboi Bel t R . i i l i o a d (\nn()any, (;iv in-ci;;ion No. 7 in tho lo.ui 

docket) as ident i t i o i i and d e t i n o d m t l i o C o n r a i l I t .uus.ict i on 

App i I c.it o .n : 

a. I'ino J<..-t . t o Hail Y.iid (C 0.: O 

b. Cla.k J c t . t o T o l l e s t o n (C 024) 

c. Warsaw t o T o l l e s t o n (C-026) 

d. Pine J c t . t o Willow Crook (C 027) 

e. Ivanhoe t o Willow Creek (C-693) 

f . Ivanhoe t o T o l l e s t o n (C-775) 

These l i n e segments were summarized, among o t h e r places, 
i n t h e Board's May 29, 1998 F i n a l Environmental Impact Statement, 
at App. N, N-119 and V o l . 2, 4-154 and 4-155. 



g. Gibson t o Ivanhoe (C-776) 

3. "Four C i t i e s " means East Chicago, I n d i a n a ; Hammond, 

I n d i a n a ; Gary, I n d i a n a ; and W h i t i n g , I n d i a n a i n d i v i d u a l l y and 

c o l l e c t i v e l y p a r t i c i p a t i n g as p a r t i e s t o t h i s p r o c e e d i n g . 

4. " I d e n t i f y , " when r e f e r r i n g t o a type o f i n f o r m a t i o n , 

m.eans t o l i s t and produce documents c o n t a i n i n g the s p e c i f i e d 

i n f o r m a t i o n . 

I I . 

INSTRUCTIONS 

1. Each paragraph below .shall o perate and be con

s t r u e d i n d e p e n d e n t l y , and each d i s c o v e r y request should bo 

an.swf>red s e p a r a t e l y and f u l l y i n w r i t i n g . 

I I I . 

INTERROGATORIES AND DOCUMENT PRODUCTION REQUESTS 

1. Provide t l i e f o l l o w i n g i n f i ^ i i n a t ion w i t l i r e s p e c t t o each of 

the CSX Lino .Sf^gments: 

a. the d . i i l y average numbet of ! t.iin;:; t r a v e l inq in Loth 

(and s e p a r a t e l y i n oacfi) the eastbound and westin und 

d i r e c t i o n s c a l c u l a t e d f o r each month December 1998 

t h i o u g h May 2 000; 

b. the d a i l / average t r a i n speed f o r t r a i n s t r a v e l i n g i n 

both (and s e p a r a t e l y i n each) the eastbounc md west

bound d i r e c t i o n s c a l c u l a t e d f o r each month December 

1998 t h r o u g h May 2000; 



c. t h e average number of loaded c a r s and empty c a r s i n 

t r a i n s moving i n both (and s e p a r a t e l y i n each) t h e 

eastbound and westbound d i r e c t i o n s c a l c u l a t e d f o r each 

month December 1995 through May 2000; 

d. t h e average number of locomotives on t r a i n s moving i n 

b o t h (and s e p a r a t e l y i n each) t h e eastbound and west

bound d i r e c t i o n s c a l c u l a t e d f o r each month December 

19 98 t h r o u g h May 2 000; and 

e. t h e average t r a i n l e n g t h , expressed i n the num.ber of 

c a r s , f o r t r a i n s moving i n b o t h (and s e p a r a t e l y i n 

each) t h e eastbound and westbound d i r e c t i o n s c a l c u l a t e d 

f o i e.u-fi month December 1998 t h r o u g h M.iy 2000. 

Please prov^ide the dato and l o c a t i o n o f any ( i ) grade cross

i n g a c c i d e n t s and ( i i ) grade c r o s s i n g f a t a l i t i e s o c c u r r i n q 

on CSX i n tho Foui C i t i e s ' c i t y l i m i t s d u r i n g tho p e r i o d 

December 1998 t o May 2000 ( i n c l u s i v e ) . 

For each i n c i d e n t of a (trade cro;;.'iing a ^ ^ c i d o n t / f a t a l i t y 

i d e n t i f i * ? d i n response t o Request Numbei oove, ploase 

ident i t y the number of j e r s o n s i n j u r e d and the number of 

t a l . l i ii.n.^s . 

For oach i n c i d e n t o f a grade c r o s s i n g acc!ident/f a t a l i t y 

i d e n t i f i e d i n response t o Request Number 2 abovo, please 

i d e n t i f y and produce any documents prepared i n t e i n a l l y 

and/or documents/reports p r o v i d e d t o any l o c a l , s t a t e or 

f e d e r a l government agency. 

-5 



OF COUNSEL: By: 

Sl o v e r & L o f t u s 
1224 Seventeenth St., N.W, 
Washington, D.C. 20036 

Dated: June 23, 2000 

R e s p e c t f u l l y s u b m i t t e d , 

THE CITY OF EAST CHICAGO, 
INDIANA 

THE CITY OF HAMMOND, INDIANA 
THE CITY OF GARY, INDIANA 
THE CITY OF WHITING, INDIANA 
COLLECTIVELY THE FOUR CITY 
CONSORTIUM 

C. Michael Lottjus 
C h r i s t o p h e r A." M i l l s 
Peter A. P f o h l 
S l o v e r & L o f t u s 
1224 Seventeenth S t r e e t , N.W. 
Washington, D.C. 20036 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t copies of the f o r e g o i n g D i s c o v e r y 

Requests were served t h i s 23rd day of June, 2000, by f a c s i m i l e 

and hand d e l i v e r y upon: 

Richard A. A l l e n , Esq. (Counsel f o r NS) 
Zuck e r t , Scoutt ii Rasenberger, L.L.P. 
888 Seventeenth S t r e e t , N.W. 
S u i t e 600 
Washington, D.C. 20006-3939 

Dennis G. Lyons, Esq. (Counsel f o r CSX) 
A r n o l d & P o r t e r 
555 12'" S t r e e t , N.W. 
Washington, D.C. 20004-1202 

The Board has not y e t issued p u b l i c l y a s e r v i c e l i s t f o r t h i s 

General O v e r s i g h t Proceeding, and the Four C i t i e s are unaware o f 

any o t h e r p a r t i e s of r e c o r d at t f i i s t i m e . 





ZUCKERT SCOUTT RASENBERGER, L.L.P 
A T T O R N E Y S AT LAW 

888 Scvcntrrnth Str«-t. NVY Washington. DC 20006-5509 

Tclejiionc- I2CK1 298-8660 Fax 12021 542-0685 

RICHARD A. ALLEN DlRtCT DIAL (202) S7J.7W2 
raAilr nitoir U w. CO m 

June 30, 2000 

BY H A M ) 

Peter A. Pfohl, i:sq. 
Slover & 1.oftus 
1224 17th Sireet. N.W. 
Wuihinglon, D.C. 200.16 

Re: STB Finance Docket N». 33388 (Suh-No. 91) 

Dear Mr. Pfohl: 

(In behalt of Norfolk Southeni Railway Company ("NS"), I am respomling to your leller 
llated .Ume 2.1. 2000 enclosing the "l our Cily Consorliuni Discovery Requests to Norfolk 
Southern Railway Company" in connectior. with this proceeding. 

NS declines lo respond to lhe 1 our Cilies' di.scovery requests for the rea.son that 
discover\ is not ^ivailahle in a general oversight proceeding, as 'he S I B has rule i In recenl rail 
consolidaUon proceedings, lhe Board .uid llie ICC have estahlished post-decision general 
oversight proceedings, but the decisions in tho.se ea.ses establish that di.scovery is not available in 
those pmceedings l he Board squarely so niled in I 'nion I'acilic Corp.. et al. Control and 
Merger Southern Pacific Rail Corp.. et al.. ("UiVSI*"). I-inance Docket No. 32760 (Sub-No. 
21), Decision No 10 (served October 27, 1W7). in thai decision, the Board rejected the requesi 
of.some parties that formal discovery be pennitted in the general oversight proeeeding. lhe 
Board tound "no rea.son to open this proceeding for tormai discovery procedures as some parties 
have suggested." i j l , shj} oi> al 19 l hal decision was consisleni with Chairman Morgan s 
commeni accompanying the Board's decision initiating the UIVSI' general oversight proceeding 
that the oversight process must not be "unduly burdensome." UiVSI'. l inanee Docket No. 32760 
(Sub-No. 21). Decision No. 1 (served May 7. 1W7), slip op. al 9. 

Nolhing in Decision No. 1, establishing the oversight proceeding in this case, suggests 
any inient on the Board's part to change the oversight process IVom earlier cases or to allow 
parties discovery righis not available in lhose cases. On the contrary, lhe lime frames established 
by the Board in this general oversight proceeding demonstrate thai the lioard did not contemplate 
discovery here, l-or e.vample, the Board established a period of only 20 days between the 
submission of interested parties" comments on July 14 and the Applicants' reply comments on 
August 3 clearl) insufficient time itdi.scovery were contemplated in the interim. Indeed, the 

CORRESPONDENT O i n c i s London Kini and Bmiscls 



ZUCKERT SCOLTTT Lr RASENBERGER, L.L P 

Peter A. Pfohl, Fsq. 

loeter A. Pfohl, Lsq. 
June 30, .̂ 000 
Page 2 

fact lhal the I'oiu Cities foimd it necessary to ask for responses lo its requests in a mere seven 
days (as compared to the 15 day response time under 4') C.F.R. § 11 14.26(a) and under the 
discovery guidelines adopted in Decision No. 10, served June 27, 1^97, in lhe main proceeding 
in this case), assertedly because ofthe "very limited lime" before the July 14 deadline for ils 
commenis, simply confirms lhal discovery was nol contemplated under the Board's .schedule. 
Nolhing in your letier or accompanying discovery requests provides any basis for believing that 
the Board would or should depart from ils currenl procedure and past precedent. 

Moreover, much oflhe information sought is or should readily be available to the I'our 
Cities, in part as a result ofthe extensive reportmg requirenients imposed on NS and CSX in 
Decision No 89. Most pertinently with regard to your discovery demand. Decisions No. 89 and 
96 snecifically required Applicants to meet regularly willi the i'our Cities and lo provide lhem a 
great deal of data about train operatuMis throughout the l our Cities. I'o the e.xlcnt your discovery 
seeks inlormaiion about Irani counts, tr.nn speeds, ir.iin lengths, locomotive counts, line 
segmenls. etc beyond the informaiion required by Decision Nos. 89 and 96, tliat discovery .seeks 
in eUect to circumvent the reporting conditions imposed by the Board in those decisions. 
1 uithennoiv. lhat is inibrmation that is not readily a\ail.iblc to NS. NS does not routinely 
inaintain records ot such dala, and developing lhe dala would be exlremely costly, burdensome 
iutd lime-consuming. 

l he accideni dala you requesled is al.so inlormation that is or should be readily available 
to the f our Cities, either Irom their own police departments or from data published by tlie 
I ederal Railroad .Administration. NS does not maintain acjident dala by cilies. II you supplied 
the pertinent nnleposts. NS wmild be willing to wiirk wuh vou to provide the inlormation on an 
inlormal basis Irom ils records il lor some reason you lound il unavailable elsewhere 

In sum. NS respectfully declines to respond to the discovei^' requests oflhe i'our Cilies 
because discov ery is nol a\ailable in this proceeding. 

Sincerely, 

Richard /\. Allen 

cc: Hon. Vemon A. Williams 
Dennis G. Lyons, Lsq. 
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June 30, 2000 

BY HANI) 

IV-tcr A Pfohl. 1 sq. 
Slo\er ^1 I oftus 
1224 Sevenieenlh Street. NW 
VVashinghm. IK 20036 

Ke: Sl l i !• inance Dockci No. 33388 (Suh-No. 91 uciLaiera^^^^^ 

Dear Mr. P lo l i l : 

This is in response to your letter ol Jiine 23. 200(1. iii the ahove proceeding, 
enclosing certain DiscoveiA Requests " to CS.X Iiansportation. Inc. ("CSX") on behall 
ol your clients, the lour Cities " The requestetl disco\er\ relalcs to ( 1 ) tram mo\e-
inents. speeds, and consists, and (2) grade-crossing accidenls. 

CS.X ohiccts to lhe proposed disco\ei> .iiul will not respond to i l . CSX is. Iiow-
e\ei. Iiirnishing to sou. in this letter, the inlonnatioii \o i i request with respect to grade-
crossing accidents, as a matier of courtesy to ytni anil \ oii clients. 

I he Surlace I laiispoi tation Board (" Board " or " S I H" ) has ruled lhal discovery 
IS not \o be hail in proceedings of this sort, that is. in general oversight proceedings lol
low nu; .1 iiLijoi inerger. See ( nuni l\ieifie ('oifunation. et t i l ( 'onlrol i i iul Merger 
.Souihern /'<;< /// • Kail ('orporaiion. el al ("(//'AS'/'"). I inance I )ocket No. 32760 (Sub-
No. 2 1 ). Deeision No. 10. sei ved ( ktober 27. 1997). al 19. I he citrrent proeeeding is 
sinular to the oversight proceeding involved in the / T SP ease. 1 he time periods pre
scribed lor ciuiiincntors" responses and applicants" replies (since iI there were to be 
discovery, obviously it would have to be a lwo-wa\ sireel) arc loo short to assume that 
th'- Board eonteinplated discovery I he l imr Cities" demand that the response be made 
in ,even davs. contrary t». what would be permitled if the discovery rules were pertinent, 
hears lhat out 

CSX has lumicrous other reasons not to respond to thc requested discovery: 
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Peter A. Plohl. l-sq. 
June 30.2000 
Page 2 

1. A Settlement Agreement covenng l-inance Docket No 33388 and the over
sight under Decision Nos. 89 and 96 therein was eniered into between your client and 
CSX dated ( ktoer 26. 1998. 1 he agreement was executed by the Mayors ot lhe lour 
Cilies and b\ John W. Snow, the Chairman CLX) and Presidenl ofC SX Coiporation. 
Section Vl.A. ofthe Agrcniccnl provides as follows: 

As specilied in I inance Dockel No. 33388. CSX .shall provide 
the I'our City Consortium w ith reports on a monthly basis 
providing the inlormation described b\ the Board ;n Decision 
No. 96 pertaining to condition 21(i) However, the parlies 
have mutually agreed to nol have CSX report average train 
speeds .ind have also agreed lo limit lhe reporiing require
ments on holh train tral lic volumes to the lollow ing 
inrormation: 

1 hroiighoiit the Board s live {>) \ear oversight period in 
1-inance Doeket No. 33388. CSX shall report, im a daily 
average basis (calculated monthly), the numher of trains per 
day operateil in both (and separatelv in each) direction over 
Ihe rollowing rail line segments: 

- 1 he Pine Junction-to-Stalc I ine I ower portion ol the Pine 
Junclion-to-Ban \'.ird line segment tC-()23); 

- Tollestoii-to-Clarke Junction rail line (C -024); and 

- I he l oUeston-lo-l lobart porlion ol the W.irsaw-to-
1 olleslon line segment tC-026) 

As lhe above indicales. the parties, mcluding your clients, there "mutually agreed 
to not have CSX report average train speeds and have also agreed to limit the reporting 
leqiiiiements on tmin Irallic volumes to the tollovving inlormation... ' and then specilied 
the uilonnation that will hc pmvided "|t |hroughout the Boaid's tlve (>) year oversighl 
period. " I he inlormaiion to be provided is limited in detail, and in breadth to certain 
specilied segments, three in number. I vvo ofthese three segments arc expresslv carved 
out of longer segments on which v ou are novv seeking discovery, namelv . items (a) and 
(c) in ' 2 ol the "DeHnitions " in vour request The other t"our segments on which you 
want discovery are not permitled al all under the Seiilement Agreemenl. 
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We understand that CSX has regularly complied with the reporting requirments in 
the Settlement Agreement. 

\ \ c believe that the Lour Cities" altempt lo obtain information vvith respect lo 
enlarged segmenls. additional segments, and inlormation going beyond the infonnalion 
as to which lhe parlies "agreed to limit " reporting, is contrarv to and forbidden bv the 
Settlement .Agreement. We note that the Setllemenl Agreemenl vvas. bv agreement ot the 
parlies, subinitted lo the S I B lor its appnnal. and vvas approved by the S I B in Decision 
No. 114. served I cbruarv 5. 1999. It emered thc reports to be made "throughout the live 
(>) year oversighl period " vvhich had been established by lhe Board. 'Vour clients now 
seek additional inlormation lor use in conneciion with lhal very oversight. 1 hai appears 
to (. S.X to he cle.irlv precluded by the Settlement Agreement Apparently your clieiils 
repent the bargain that they maile and want partially to undo the agreement. 

2 CSX also V iews these requests as to additional train movement data as 
iiiuliilv hiirileiisoine. Special arrangements, ineliiiling computer programs, were made 
hv CSX to produce lhe reporls agreed upon in lhe Settlement Agreement. New pnigrams 
would have to hc wrillen lo oblain the inlormation thai vou request Some ol it mav nol 
be availahle at all. sinee you have requesled infonnalion going back lo December 1998 
.It which time certain of the segments sou seek inlormation about were Conrail segments, 
the "Spill " not luiv iiig oceiiired until June I . I 999 I hat vvork necessarilv div erts people 
and other resources from running the railmad and completing the tasks ol integrating the 
Conrail routes Some ot the requests might seek information which is in the control ol 
II IB, vvhich is oper.ited through its own management and in vvhich CSX is onlv one MI 
three ovvners, ami an inilirect owner at that 

3. CSX also V iews your piirposrted deadline of seven davs vvithin whicii lo 
respond as imreasonable. By way ofanalogy, i f the discovery rules applied, the rules 
(49 C.I-.R. 1 I 14.26(a)) would prov ide a minimum ol llflecn days alter serv ice ortlie 
requests; your requests vvere served on June 23, 2000. W hile vve are submitting this 
reponse to you vviihin the seven days which you have requested, it vvould lake much 
longer than lhal to produce the data concerning train movements you have requesled. 
As your letter indicates. CSX has produced for you its 100% waybill tapes, as expressly 
required bv the Boaid's Decision launching the oversight proceedings I hese tapes were 
pniduced promptlv alter vour veriHcation. on .lune 14. 2000. that the persons vvho would 
examine thent had signed the appropriale " t I ighly Conlidential" undertaking under the 
applicable protective order. Your letter says lhat your review ol the lapes "revealed" 
lhal whal you were looking for. such as Irains speeds, the particular path lollowed b> 
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wav billed cars betvveen origination and destinativins, the number of locomotives pulling 
and lellow ears accompanying the cars involved in the waybills in the train con.ust. were 
nol contained in the dala on the tapes. We are surprised lhat anvone would consider this 
a "rev elation "; your tine Hrm has been aclive in ICC and S 1 B practice lor manv vears 
and is very tamiliar vvith the information that is lound. and nol found, on waybill tranie 
lapes. l he sort ol inforntation you were seeking about train lengths and train speeds, si/e 
ot trains, numbers of locomotives, etc.. is nol lhat sort of intbrntation. If your relerence 
to the revelations as to vvhat the tapes did not hold vvas iniended as a justiilealion requir
ing CSX s response in a highly expedited manner, it is nol an adequate explanation. In 
anv event, the seven days allowed are not reasonable. 

It this sitiitation were subject to the discoverv rules, vve would have luimeroiis 
ohjections. the basis for some of which we hav e touched on abov e But discov erv is not 
required in oversight proceedings under the procedure established in / / ' Sl\ 1 he siih|ect 
inatter ol vour interrogatory and production requests Item No 1 is. among olher things, 
both uiululv burdensome and precluded b\ the lerms of the Board-approv ed Settlement 
.Agreement. As lo Item No 2 relating lo the grade-crossing accidenls. while wc wonder 
why the inlormaiion is not available Irom vour clients numicipalilics noioriouslv, in the 
I luteil Slaies usuallv. through the Police Department, keep records ol collisions between 
Irains and molor vehicles vviihin citv limils CSX is presenting the following inlonna-
lion on .i voluiitarv basis; il meets the substance ol What vou have asked lor. 

Wilh respect to grade-cnissing accidents since December 1998 involving CSX 
Irains willim anv ol the " I our Cities. " we are adv ised hv our client that there have been 
lour grade-crossing accidents reported, all wilhm the Cilv ol (iarv. I hese include (i) an 
accident on lanuarv 9, 1999, at grade cnissmg no 16364.̂ V. wiih icspect to which there 
vvere no fatalities or iniuries. but some pnipertv damage, this acciitent inv olv ing a colli
sion betvveen tvvo vehicles on the crossing, vvhere a train came by therealler and hit one 
ot the trucks on lhe crossing; (ii) an accident on ()clober 1 5, 1999. at grade crossing 
no. 16364 W. again with no fatalities or injuries, but some jiroperty damage, lhe driver 
bemg reported to have gone around lhe cmssing gates, and while immjureti. was taken to 
the hospital since he was shaken up; (iii) an accideni on November 19. 1999. at grade 
cmssing no. 1 5.'>64.'>N, again vvith no with fatalities or injuries, but some property 
damage, where the driver is reported to have gone thmugh Hashing lights; and (iv) an 
accident on March 22. 2000. at grade cmssing no 163643V. in vvliich thc driver was 
reported to have gone amund the cm,̂ >ing gates, where there were no latalities. but Ihe 
driver, reinirled as drunk and di.sorderly. vvas injured and taken to the hospital by the 
police. 
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Since you sent a copy of your Ictter and discovery requests to the Secretary ofthe 
Board, I am doing thc same. 

With kind regards. 

1 )ennis (1.1 yons 
( ounsel for i '.SX Transportation, Inc. 

r|m 
cc 1 lon Vernon A. Williams 

Richard A. Allen. I sq. 
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I hereby c e r t i f y t h a t I have t h i s 14th day of J u l y , 

200'), served copies of the f o r e g o i n g Comments and Reguest f o r 

Additiona.'' C o n d i t i o n s of the C i t i e s of East Chicago, I n d i a n a ; 

Hammond, I n d i i n a ; Gary, Ind i a n a ; and W h i t i n g , Indiana 

( c o l l e c t i v e l y , ""-he Four C i t y Consortium) by hand upon A p p l i c a n t s ' 

counsel: 

Dennis G. Lyons, 'Zsq. 
A r n o l d & P o r t e r 
555 T w e l f t h S t r e e t , N.W. 
Washington, D.C. 20004-1202 

Richard A. A l l e n , Esg. 
Zuckert, Scoutt & Rasenberger, 

L.L.P., S u i t e 600 
888 Seventeenth S t r e e t , N.W. 
Washington, D.C. 20006-39.39 

and My t i t - c l a s s m a i l , •. ' •.ye p r e p a i d on a l l other P a r t i e s o f 

Record i n Finance Docket No, 33388 (Sub-No. 91). 

Peti't A. Plohl 
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Tnj, • ORIGINAL 
BFFORF THK SLRFAi K TRANSFORTATION BOARI) 

Finance Docket No. .W88 (Sub-No. 

CSX ( orp.. el. ul. - ( ontrol and ()|)eratin}> l.eases/.A}>reements - ( onrail. Inc. et. al. ^ 

((•eneral C erNijjht) 

^UL U 

( O M M K N I S 

--.an. By 

K. I . Dl l'ON I DK NKMOl RS AND (O.MI'ANN 

.U l . ^ 14,201)0 

DuPont s a S26 billion diversitlcd chemical and lite sciences coqionition vvith 

over 211(1 m.iiuit.ictiMing silcs .iiul .ilniosi employees wurldu ule. R.nl 

transport.ition is critical to DuPont's ilomestic and export business, and is for manv ol"oi'r 

chcniic.il piodiicls the oniv s.ilc .iiul pi.iclic.il mode ol tr.inspDit.ilioii 1 ach vc.ir. DuPont 

.lllll Its .it'tlliatcs ship m excess oI 70.000 rail shipments, icprcscnting over S22o million 

HI r.iilio.ul Irctglil icvcHiic. iii .i pii\ . ilc llcci ol ovct ').<><>(> i . i i l c.iis More iiii | ioil . i i i t iv. 

these shipments .iic the li i i i i l . i i iKiil . i i ii.isis ul I)ul'oiit s iliv crsc gloti.il supplv cli.iins. .iiul 

directly produce S.'̂  .*' billion ot Noitli Amencan s.iles .uul exports ~>"i, ol ihis ir illie has 

no oilier li.insporl.ilion .illemalivc bec.iuse ol eillier s.iletv coiisidenilions or sheer 

volume. 

DuPont has been a participant throughout thc original meiger pioceeding and 

appreciates thc opportunity lo submit further comments on this Ilrst aiinivcr.sary ol the 

merger implementation. With Ilv e major n\inufacturing siles and numerous cusiomer and 



transfer sites on thc fomier Conrail system. DuPont has a substantial stake in the success 

or failure ot this compiex transaclion. We comnieiul thc Board tor ordenng a lull live 

years of merger ov ersight as onginally requested by DuPont and others. 

.At DuPont. wc believe lhat safe, reliable, and efficient transporiation al a 

eoinpetiiive eost is eritieal lo our husiness success. Indeed, Dul'ont s pnncipal core 

v.ihie is sat"ety With a heritage ot ne.irlv 200 years committed to the sate manufaeUire. 

Iransport and distrilnition of its products. DuPont has long been recogni/ed as a leader in 

safely, and l.as received numerous awards from thc ("lass One railroads. Our corporate 

policy stales ih.it Dul'onl will only niaiuitacturc. distribute, and transport nuilerials and 

pioiluci uliich cm he s.ilclv liandled. tiansport d. slored and used hv its emplovees. 

distributors, and customers. I here is little douht that rail is one ot the sater modes ot 

tiansport.itioii for shipping ha/anious goods. The salely ofour goods in tiansportation is 

.so VCIV important to us that it is not unusual lor us lo disqualify a cairier lioiii carrying 

our g.oiuls it" that carrier's satetv performance or rale of safetv improvement does not 

satisfy us. Our icpulalion, indeed om vcrv license lo opci.ilc, is at sl.ike. 

With this in niKul, DuPont is cxticmclv plc.iscd with the sale manner m which the 

merger implementation vvas executed Despite numerous and well documented 

operationai and computer prohlems. and more recent tr.ick maintenance concerns in olher 

regions. sal"etv perfor-nance on thc lormer Conrail territory app;:ars lo be excellent. 



In large measure, we believe the Board's requirement for thorough Safety Integration 

Plans -Aas a major t'actor We conimciui both the Boatd and both railroads tor keeping a 

strong focus on safely. 

DuPont is disappointed that this Ov ersight proceeding does nol address serv ice 

issues. While bolh CS.X and Norlolk Southeni have made .some progress in recent montiis 

at stabilizing service levels, we remain coneemed because current over.ill transit times on 

the lormer Conrail territory are still on average almost two days longer than p*-ior ;o the 

June 1 split. This add« eo ; i , inel'llciencv and additional investment in nu' ca s and 

inventorv to DuPont's diverse global supply chains, and hinders our ability to compete 

vv ith other global chemical prodrccrs. Wc will prov ide our specillc serv ice issues and 

supporting data lo the Otfice orCopi|iii.ince and Lnloicemciil as leqiiested, hut would 

much prefer that serv ice he tiillv examined in a puhlic iimceeding. 

W hile the metrics established as part oi'the Boani's Operational Moniloring 

piocess luive helped i.uho.ul cuslomers tollow ovei .ill r.iilro.ul system perlornuince. lhey 

continue to exclude such ciistomcr-iii 'cnicd measures as Ininsit times on kev corridors 

and benchmarks of current versus pre-merger Connul pertoniuiiue. I ransit .iiul cvcle 

times are particularlv cntical incisures o! the clTcctiv eness of ciislo"iers' supply chains. 

Withoui such customer-focused metrics, it is also ditficull to assess whether the Iwo 

railroads arc tiillllling thc promises cl.imicd iii their original application. 1 he associations 

participating in the Conrail I ransaction Council originally requested lhat the corridor 

transit time and benchmark metrics be included w ithm the Operational Momtoring 



measures, but the railroads would nol agree. We ask the Board to reconsider this 

exclusion. 

DuPont. for its part, w ill coiilHuie to follow railroad perl'onr.ince closely and 

participate activ elv in this ongoing Oversighl process. We encourage bolh CS.X and 

Norfolk Souihem lo listen carefully lo and locus on ihcir cuslomc's. and lo cooperate 

vvith each other and the rest ofthe railroad industry to deliver thc consistent and 

predictahle serv ice lhat will grow business revenue for all. 

Respectfully submitled 

• // / 
Frederic L W ood 
Thompson lline & Flory 1 1 1' 
1920 N Street. NW 
Washington. DC 20036-1601 
Tel. (2(L) 33I-SS()0 

Wilham A. McCurdy. Jr. 
1 ogistics tV: Commerce Counsel 
DuPont I egal 
D-S()'>S I 
1007 Market Street 
W ilmington, Dl 19S9,S 

. Ulornevs for /' / du I'oii! </<• .Xrinoiirs tnitf 
( tmipanv 

Dated: .hilv 14. 2000 

Certilicatc of Serv ice 

I herehy certifv that 1 have this 14"' day of July. 2000. served a copv oi'the fore

going Commenis upon all parties of record, via first-class mail, in accordance with thc 

Rules of Practice. 

Frederic L. Wood 
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nei ORIGINAL 
ISC;R-2 

Bl i-ORl Till 
Sl'RFA( F TRANSPORI A I ION BOARD 

NNashinsfon. IK 2(142.^ ^ 

III the Matter of 
... 14 -

( SX CORPORATION AND 
^ (̂̂  ( SX TRANSPORTAUON, INC . '<?X 

NORFOI K SOI TIIKRN (ORPORA I ION , < > 
AND NORFOLK SOI I IIKRN RAII W AN ( O M P A N \ 

-CONTROL AND OPKRA I INCi I K A S K S / A ( ; R K K M K N I S -
CONRAII INC . AND CONSOI IDATKD RAIL CORPORATION 

JUi 

P'.bi 

S I B Kinance Docket No. 3338S Sub-No.*)l 
(Oversiglit Proceedin};) 

(OMMKN I S O I IS(; RKSOLR( KS. INC. 

IS( i Resources. Inc. (heieiiKitter known as "ISl i '). hv its .itlornev. lespecllullv subniils 

ils commenis in response to the Bo.ird's inv it.itioii to piov iile commenis on issues relaled to the 

acquisition .uul div ision oi l onrail i\v ( S.X I r.ms|iorl.ilii>ii C'CSX ") .md Nortolk Souliicni 

R.iilw.iv c NS ").' 

SI A I KMKN I O K I N I KRKSI 

IS( i IS the Iculei 111 m.iikeliiisj JH-I loiniaiice iniililmu materi.ils luim co.il eombuslion 

pioducts. ISti employs Ilv .isli Inim power pl.iiils lo enluiiicc concrele pnuluclion. pnulucc 

masonrv and lor agricultunil uses ami industrial tillers I hrough management ol the Ilv .isli 

disposition lor utilitv clicnis. iS(i tums nearlv 19 million tons ol coal combustion vvaste products 

for electrical utilities and industrial customers into perfonnance enhancing building products .iiul 

specially uses. 

S I l l l in.iiKC l^oclict No. 3?.̂ 8S (.Sub-No '11), Decisum No I (Sci n i l lch <), JdUO) Ik-icm.ilici this pioceeiimg 
III.IV he rclcrrcil to ,is • ('onr.iil." hoth citii'<' to liu' pMiu ip.il pioccciliMij: .iiul lo the ()\ciML;ht I'loicciliim 



IN I KRKS r IN rilK CONRAIL AC QLISITION ON KRSICJHT PROC KKDINCI 

One ollhc clccl'ic generaling ulilitv plants tor vvhich ISCi manages lly ash disposition is 

the -NLS fhames povv er plant at Montvilie, Connecticut lS(i operates as a subcontractor to CSX 

in the disposition of tly ash from the utilitv plant, w hich mov es to Ciood Sprmg. Pennsv Ivania. 

where a majority oflhe tly ash is utilized as landlill to replace mined coai. 

Prior to the Conrail acquisition and div ision. the Ilv as!i mov ement from .Montvilie to 

(iood Spring w.is a tlirce-liiie move: New Lngland Central ( onrail (Palmer. MA) Reading, 

lihie Mou'ilain iV Northern Raihoad (Reading. P.A). lhe divisum of Conrail left ("SX operaling 

the New I iigl.iiul C onrail routes, with Norlollv Southern operating the relevant Pennsylvania 

rouies ISds movement of tiv ash becime subject lo the "single-line to joint-Iinc"" etfect ofthe 

transacUon. 

In .ippiov lllg the ( oniail li.iiis.iclioii. llu Boaul esi.ibhshcd bolh .in oversight process and 

operational inonitonng ofthe transaction ' In addressing thc single line to joint lme elfci 1 oflhe 

li.iiis.ietioH. the Bo.inl noted lh.it the iepi.iccmeiil 'M'single Imc serv iee w itli joint line serv ice 

vv ill lesult 111 a degr.idation oi ellleicncv lo those .itlected shijipcrs; however, it deemed such an 

In .ipptovuii! llic I i>iii.ul .Kijuisition .inil division in I'inance i)oct;ct No V^^HS. t)ccision No S'l. llic Ho.inl icVcrs 
to Siiu;lc-! IMC III .loinl-l inc Issues " Decision No X'* .il 72 I lie Bo.inl ictoi;ni/cs, however, ih.il Ihc ilivision ol 
Conrairs routes, lesultitii; in new |oint line h.inillin<; ot service 'Jonrail provideil single-linc. atteels not onh those 
serv Cll sinelc lme hv ( oniail hut also those vv ho eonneet lo ('onrail via a shortlme railroail Id al y(i In the 
instant situ.ition. hoth the ongm .mil ilcstiiiation are serveil by shortline railroads, ihereby in etteet trcaliiu: .1 "^-
line lo l-line" rouimu Kci:anllcss ol the iiivol'.cmcnt orshoiiliiic c.uiicis in thc OIMJIII .md 01 destination loiitiiu'. 
the etleet on service ol the divi-- ,111 ol I onr:«il's mules is the same. 

' ( imnr.l. Decision No S'), at IW)-1()2. 



effecl as "an unavoidable bv -pmduct ofthis trans.iction ""̂  While declining to mandate that ("SX 

and NS grant tracking nghts lo each other to maintain the status anie. the Board did impose 

remedial conditions m two specific circumstances, one involv ing aggregate movements in Ohio 

w herein thc applicants agreed to thc Iimited exchange of trackage nghts. and secondly to 

Rochester-area shippers served by the I ivonia, .Avon, and Lakeville Railro.id (1 Al ). which 

entailed granting nghts to L.Al over a segment ot tonner Conrail line to be operated by CS.X to 

prov ule an altcmalivc routing.' 1 he Board turther pnu ided that "as part ofour overall 

monitoring ot the transaction, we will locus on en .unng that shippers attected by a loss of 

single-lme service continue lo receive .idequ.ite service.""'' 

lS(i is niiiidliil that the Bo.nd does not intend to addiess oper.ition.il issues m this general 

oversight pmcccding While operational implcmetitalion issues imdoiiblediv .illeet .ill .ispects 

of lhe division ot ( oiu.iil. the smgle-lme to |oml-linc etfects are separ.ite .uul .ip.iit. .uul while 

thev mav be impacled bv thc openilion.il pn)blems experienced bv ( SX and NS. lhev 

lionethclcss ate enibi.iced withm the " bmadlv based"' oversight pioces.s.̂  

C OMMKN I S 

I he Itaiisil lime lot the Monlv iile to (iood Sjiring mov ement. appn>xmiati iv '̂ 00 miles, 

w hen ( onr.ul pnn uleii the Imeluiul n)i Img w.is .i consistent 0-7 day.-;, both outbouiul .uul lot tiic 

' /,/ at ^2 

1,1 at 72. n 11 ^ 

" 1,1 at 72 

III al l()I . ( (»/(/<;;/(suh-No '>!), Decision No I at ?, n 1 .mil at V 

" ('((>(»((//. Decision No S'» at IW) 



retum of empty ears. Consistencv in the cycle period is critical inasmuch as the povver plant 

does not operate a storage facilily for thc fly ash. Accordingly, the lack ol availabilily of rail 

cars to receive the tly ash pmduced as coal is burned hv the plant would result in plant closure. 

Post Split-Date,' ("S.X and NS proposed to nnintain vvhat essentially vvas the same 

Cof.iail touting for the Montvilie to Good Spnng lly ash movement, with an interchange from 

CSX to NS at Oak 'sland in thc New Jersev Shared .Assets .Area. The tnp plan fumished to IS(] 

by NS contemplated a transit time ot 10-12 days. I lus. m itself constituted an mcrcisc of 40-

lOO'O from the transit time |Krloniicd bv ( onrail. Necessarily, such .in increase t'mm the tnmsit 

lime Connul achieved would have luul .i substantial impacl upon Ihc size ol thc nul licet required 

to accommodate the ll> ash movement. I hc Boanl is well .iw.ire that ( SX .uul NS did not 

perfomi acconiing to then operational plans. In t'.iet. the iliv ision imm smgle-lme ( oni.iil 

.service to |oiiii-line CS.X and NS service coupled with the openilioiuii pmblems experience b_> 

CSX and NS resulted in a Inmsil time of 20-25 davs Consequentiv. m .in etfort to .ivoid Oak 

island. CSX clumged the touting ot the cu niovements to mterchaiige with NS at Bullaio. I his 

muting was no beller belween Ihe etieuilv ofthis nuite (over SOO miles) and the o|H-t.ilional 

pmblems .it Selkirk .uul Butf.iio. Ir.iiisil limes ineiciscd lo 30' d.ivs. 

I'u>m|-»llv. ISO est.ihlishcd .i new .-"-cirnei toute. eoniplelely .ivoidmg ( S.X .uul NS 

handling ot the Ilv .ish ears New I ngl.ind ( entral moves cars hom Monlv illc. Cl ' to the (ircen 

Mounlain R.uho.ul (mlcrchangmg .it Bellows f alls. \ ' 1 ), lo lhe Clarendon atui I'lllstonl (at 

Rutland. \ 1 ). to Sl. 1 awienee tV: Hudson, a CP al'llliate (at Whiiehall. NN ). to Re.ulmg. Blue 

Mountain (.it I avlor. PA). I he Reading. Blue Mount,un then completes deliverv to ( mod 

Splil-D.ile VV.IS lune 1. I'J'H). uli n CSX ,md NS initiated divided operalion ol l oiiniil s hncs and other .issets. 



Spring. This route requires Reading, l^lue Mountain lo traverse approximately 700 feet of N'S 

track in thc vicinity of Packerton Junction (lim Ihorpe. P.A). This 5-line haul, allhough more 

circuitous that the former Conrail nuile (approxinuitelv (lOO miles versus 500 miles), achieves a 

transii lime of S-10 days.'" 

The 5-line haul utilizing CP ov er thc principal route of mov ement exists at the sutTeranee 

of Norfolk Southern, inasmuch as the haul requires Norfolk Southern lo allow the Reading, i^liic 

Mountain to operate ov er a small segment of NS track In March. 2000. NS expressed an inteni 

to lerminale thc Reading. Blue Mountain tnickage rights .uui to tcturn lo participation in the 

linehaul for the tiv ash mov ement. I o avoid Oak Isi.uul. N.S propo.sed routing v i.i St I av. rence 

tSL Hudson to NS at Binghamton, N \ , with an inlerchange wuh Reading. Blue Moiiiilam ai 

Mehoopanv. NN' In addilion to NS lermiti.uing Reading, Blue Moi.intain's use of less th.it 0 2 

miles oltrack.ige rights, operating this ro.iliiig vve)uld allovv NS to parlicip.itc in approximately 

105 miles of vvhat now would be a A line h.iul. whose route would incicisc to appn>x .latclv 04 

miles I V Cll w ith these iletieieiieies. NS eould not achiev c compliance w ith Us routing pl.in on 

sev enil test shipments made bv IS(, W hen IS( I t, accd the cats to l lkhart. IN. IS( i w.is told NS 

does nol mleii h.mge with Kculiiig. Blue Mount.nn .il Mehoopanv. and Ihe cus wete hemg 

rinited to I Ikh.irt tor nnilmg to Rculitii'. 1' \ ' Ns quicklv elected lo forego ils effort to recapture 

this inoveiiiciit tor the present time, .uul exteiuled the Rciding. Blue Moimtain authoriz.itioii to 

ulilize tl e P.iekerlon Junetion tnick seomcnl unti June 1. 2001. 

" I roll 1 tune to tunc, there has been soi ic slippage, with transit iinics up to 12 days. ("P and Rcadiiu'., Ulue 
Mount.iin have met with ISCi to aeiC( on measures lo rfuintam thc s IH dav transit schedule 



LFSSONS LKARNKD AND RKI IKK RKQl KSTKD 

Serv ice degradation due lo the div isioii ot C onrail. creating joinl-line routiim where 

singlc-lme routes prev iously w ere operated, has been far greater than anticipated. The extent to 

Wliich this service degradation has been impacted bv the operational problems ts unknown; 

however, 'he recent attempt hv NS to recapiure the traftic demonstrates lhat major serv ice 

detlciencies still exist. Withoat question, both ( SX and NS have been cooperative in addressing 

the tmnsportation needs of ISO. CSX. which liolds the principal contract w ith .Af S for lhe 

movemeni ofthe lly ash. has provided additional cars to meet Ihc car lleet icqunemeni imposed 

bv the extended Iransit times. Ilavt.ig uiidertakcn to lunction as a service supplier to .Al-S for 

disposition ofthe Ilv ash. CSX undoubtedlv undcrstaiuls the shippers perspective. Hopefully, 

that understanding will extend beyond the expuation ot the contiact between CSX and A IS. and 

CSX will continue to be willing lo accommodate its former Ilv ash disposilion customer who it 

now also luis ll.e capabilitv lo serve in ils rail cirner cipacilv as the successor lo ( onniil s New 

I ngland routes 

NS has granted Inu-kage rights to Reading, Blue Mounlain i'v: Notihern R.iihoad. m onler 

to en.ible Ihe Ilv ,ish to mov e ov er .in .iltern.ilc uuile .\s noted .ihov e. those tights currentlv will 

expire Juii'.- 1. 2001. It is important that the n>ulmu mvdlv ing the (Ircen Mountain Raihoad and 

lhe St. I .iwtcncc iV: Hudson (CP) be in.unt.uncd in order to piovule .in cricclive allcni.itve to 

IS( i for thc niovement of Ilv .ish trom Ihe .AIS power pl.inl I he fragile n.itiire oflhe CSX NS 

nuiting which supercedes the Conrail dir -ct muting mandates the need to pieserve the nuile of 

movement cunentlv being utilized. I his is consislent vvilh the Board s expressed intent. 

" While fly ash typically nioves in picssure diltcrential lovcicd hopper cars, some ol the ears prov idcd h\ ( 'S \ arc 
eoal ears, vvhich impose additional rei|uirements tor unloailine 



prev iously ciled. of "ensuring that shippers af"fected bv a loss of single-line serv ice conlinue to 

receive adequate .service."'' 

ISG anticipates tluu CS.X and NS vvill continue io act responsiblv, to ensure that the 

laiger pubiic interest in receipt ot elllcient ri«il transportalion service is realized, vvhether CSX 

and or NS participates in the route of movemeni. Nonetheless. IS("i respeclfully requesls the 

Surface I ninsportation Board lo slmngly encourage NS and CS.X to continue to assure tlu ' the 

needs oflhc user community are salislied. and for NS to maintam ilic tnickage rights agreement 

described above with the Reading. Blue .Mouiilam. Such CHiperativc arrangements on part oflhe 

applicant carriers avmd thc need lor rci icdial prescnption by the Boanl 

W I I I : R I I ' 0 R I \ T I I I P R I M I S I S C O N S I D I RI D. ISO Resouices. Inc. 

rcspecttully urges the Surlace I ransportalion Boaid to l.ikc Ihc toregomg into .iccount and lo 

exercise tts oversight aiillionlv in a manner conducive to preserv mg the mil nniting utilized m 

the deposition of thc Al .S pow ci pi.nil Ilv .ish. 

Respectfullv submitted, 

Martm W I ereov ici 
Keller and I 
1001 (I Slic l . N W 
Washingion 
:():-434-4l 

cckm.iii I I P 

DC 2 
4 

Attorney fo| IS( i Resources. Inc. 

Julv 14. 2000 



C KRTIKK ATK OK SKRN IC K 

1 herebv ccrtilv that on this date a copv il the foregoing Nolice oflntent lo Participale of 

ISR Resources. Inc., was served b> first class mail on the following persons specilied in 

Decision No. 1: 

Dennis ( j . 1 yiMis. f.sq. 
.Arnold & Porter 
555 12"'Street. N.W . 
Washingtoii. DC 20004-1202 

.Altornev tor ( SX Corporaiion 

Richard A Allen. I .q. 
/uckert. Scoutt A: Rasenberger. LLP 
XXX 17"' Street. N W 
Washingion. DC 20006-

Altornev lor Norlolk Southern t oiponilion 

and 

I n e k M l locky 

(ioll.iiz. (iriftin iV: 1 wmg. P(' 
213 WMii ier Stieel 
I'.O Box 70(, 
Wes! Chester. PA D'^SI ()700 

.Allonicv lor Rciding. Blue Mountain »V Northern Raiho.id 
(ompanv 

Jean M. iielhea 

Date: Julv 14.2000 
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B.ALL J.ANIK 1 11" 

K VKI MoKI 1 I 

B f ' a n i . . 
Public fttH . . , . j 

. X I I I > l< N E V S 

14.'".." I - .SiHi i i . NW. Sl 111 J2.-. 
vv\.siiiN<,i<)N I X : 2(XK).-. 

I l l 1 111. >M J02-«x«*-;VT07 
l'\< SIMII 1 JOJ 7 R 1 <i'>47 

••*'V Julv 14.2000 

'III u 

ELL@ D.U 1 I ' CiXVl 
3 

BV MAND DLl lV LRY 

1 he Honorable \ enion Williams 
Surtace I ransportalion Board 
B)25 K Sireet, N.W., Suite 715 
Washingion. DC 20423-0001 

Re: STB H!ianceJ)ockcl No. 333SS (Sub-No. ')1). CSX Corporaiion and 
(̂ SX Transportation, Inc. Norfolk Southem C'orporatioiijjiKLNorfolk 
Southem Railway Company -- Controi and Openiting 
I eases .Agreements -- Conrail Inc. and Cvmsolidated Rail Coix>i\ijthon 
((ieneral Oversight) 

Dear Secret.u v Williams: 

Inclosed tor Illing please lliul the ongm.il .uul 2'̂  copies ofthe Commeiits ot 
huliana Southern R.iilroad. Inc Also enclosed is a 3.5-incli diskette cotitamm;.' thc tiling in 
W Old Pc teel lormal. 

messenger. 

Please time .uul d.itc stamp Ihc extni copv ofthe tiling .uul tetum it w ith our 

If vou have anv questions regarding this matter, please contact me. 

Sincetelv, 

Karl MoreU 
Attomey for INDIANA SOCTHLRN 
RAILROAD, INC. 

liiciosures 

IX»<ri.\NI>. OiatioN W,v,»«N<.T<>N. I) i : SAU.M. OHIXON 



BEPORL THL 

Sc RLACE TRANSPORTATION BOARD 

STB I INANCE DOCKEJ NO. 3338S (SL B-NO. ^)I) 

4 
RECEIVEP 
:[ 14 ic.' 

c s x CORPORA f ION AND CSX TRANSPORTATION. lNCXr-\ 
NORFOLK SOL f l lLRN CORPORAJ lON AND X 

NORFOLK SOLTHERN RAILWAV COMPANY 
-CONI ROL AND OPERATING LEASES AGRIT-MENTS-

CONRAIL : C. AND ( ONSOl iDA Vi-D RAIL CORPORA 1 ION 
(GENERAL ON ERSlGll f ) 

( O M M I N ISOI INDIANA SOLI HI RN PAIl ROAD. INC. 

Karl Morell 
Of Counsel 
Ball Janik 1.1 P 
Suite 225 
1455 F" Sireet. N.W. 
Washmgton, D C. 20005 
(202) 0.38-3307 

.Attomeys for: 
INDIANA SOI l lii:RN 
RAII ROAD. INC. 

Dated: Julv 14, 2000 



BEFORE THE 
Sl RFACI I RANSPORTATION BOARD 

STB FINANCE DOCKET NO. 3338S (SLB-Nt^ Oj) 

CSX CORPORATION AND CSX 1 RANSPORTATION, INC. 
NORFOLK SOI THFRN (ORPORA l ION AND 
NORFOI K SOL f i l l RN RAILW .\N' COMPANN' 

-CON I ROL AND OPFRA UNG I.liASFS A( iRi : iMFNTS-
CONRAIL INC. AND CONSOLID.ATED RAIL CORPORA I ION 

(GENERAL OMiRSIGHT) 

COMMENTS OF INDIAN.N SOLiTHl RN RAII ROAD, INC. 

Indiana Souihem Railioad, Inc. ("ISRR"), hereby submits its comments on the 

implementation ofthe condition the Surface I ransportation Board ("Board") imposed on behalf 

of Indianapol s Pow er I ighl ( ompanv ("IPI "") iti ( '.SA ('orpoiiitioii ,iiid ('.VV Transportation, 

hu-. Norfolk Southeni ('orponilion and .Xorfolk Souihern Railwav ('ompanv ('onlrol ,ind 

Operaling leases .\gieeiiieiils ( onrail Iiu aiul ( 'oiisolulau , l Rtiil ('orporaiion. S I B 1 in.incc 

Docl cl No. 333S,S. Decision No ,S') (servcl Julv 23. I')')S) 

In Decision No S'*. the Board ordered Applicints to .illow IPI to choose between li.iviiig 

its Stout plant served diiccllv hv Norlolk Souihem Railw.iv ('om|ianv ("NS") or v i.i swiiching bv 

thc Indiana Rail Road Company ("INRD"). lo .illow lor the creation ofan NS-ISRR mterchange 

at ISRR MP 0 (I for tniftlc moving lo or from the Il ' l "s Slout and Perrv K plants, and ti pnnide 

for conditional rights for cither NS or ISRR to servc any build-out to the Indianapohs Belt I inc. 

Decision No. SO. Ordering Paragraph 23. 

1 he Board subsequently explained that the condition it had imposed on behalf of IPL vvas 

intended "to ensure efticient and eompetitive serv tcc." Decision No. ')(>. al 14. On a numher of 



occasions. ISRR infonned the Board that NS w ould not hc able to compete for the Slout traffic. 

In response, thc Board explained tluit: 

| i ] f NS comes to share ISRR's concents over any potenlial inefficienc'^s 
as.sociated vvith an ISRR-NS movement into Stout, or il". after having been 
given an opportunitv to vvork. the ISRR-NS niovement mto Stout prove-
to be problematic. ISRR aiul NS may choo.se to negotiate a mutually 
beneficial agreemenl ihrough which ISRR operates as NS" agent tor 
movements into lhal plant. In addition. dcnioiislrale<l deficiencies in the 
opeiations mto Slout mav bc examined as part ofour review in the 
oversight process of w hether there is a need at that time to modifv thc 
temis oflhe relief vve have gnmled in order lo preserve competition that 
existed prior to implementation ofthe appmved transaclion. 

Decision No ! 1 5. al 4. 

In Decision No 125. the Bo.ml reiter.itcl its willingness to explore options othei tlum the 

imposed condition if thc ISRR-NS movciticnl pnncs not to bc competitive In so domg. the 

Bo.uil f.olcd tluit. .11 the time of I )ccisioii No. I 25. w Inch w as pnor lo the div ision of Connul: 

It W.IS too c.irlv to iletcrmine whether the nevv NS-ISRR serv ice.. .will 
work as wc mteiuled lo preserve the competition that Conrail luul provided 
at Slout. We do not yet know what kind ol |oiiil nile NS and ISRR will be 
willing to offer IPiVl. for this serviee At this point, however. ConraiFs 
lines h.ive not vet been Ininsferred to CSX and NS. so th.it most ofthe 
.irgumcnis iireseiiled here about diflieullies that NS .uui ISRI-" will h.ive in 
providing this service are simply spccul.ilion Wc will continue to oversee 
this situation, .uul we will impose .iddilional iclict as necess.irv to ensure 
lluil our eoiuliUons woik .is iiileiuleil 

Decision No. 125 al 4-5 (footnote oiiiUted). 

It luis beer over one vear since the division of Coiuail and ISRR can report to Hic Board 

that lhe condition ii iposed on behaif olTPL has nol worked to date and. m ISRR's v iew, will 

nev er vvork as intended bv Ihc Boatd. 

In its 1 list (ienetal Ov ersighl Report ("NS Report"). NS intbrmed the Board lhal NS had 

pnn ided no service to the Stout plant since Day One. While il is unclear, NS appears to attribute 

Us iack of service to the Slout plant to the Iiansportation contract between I l ' l . and INRD. NS 



goes on to explain, however, that, once that contract expires. N'S will be able to compete heau-lo-

licad against CS.Xl" for eastern-origin coal nun ements to Stout. NS Report at 38. 

ISRR can eoiitlrm that no traffic has been handied to the Stout plant in a iomt ISRR-NS 

move. ISRR. however, would nol aitribuie the mabilitv of ISRR and NS to gamer any Stout 

traffic to thc IPl -INRD cmtract. but raiher to thc t"act lhal NS -- ISRR's essential partner for 

iraffic mov ing to thc Stout plant -- is hopclcsslv handicapped in compeling for the Stout iralfic. 

The amouni ofcoal traffic open to competition al Slout is not as liimted as N'S would have the 

Board believe. ISRR and Conrail competed lor the non-contract iratric in the past and, as 

pointed out bv CSX I ransport.ilion. Inc. ("CSXT") in its First (ieneral Oversight Report ("CSX 1' 

Report""). ISRR and Conrail had some limited success in winning the nalfic Ihuii INRD. ( S.X I 

Report .It SO ISRR continues to bc very much interested in handling all or part ofthe non-

contracl Stout tratHc .uui is smularly mleiested m bidding on all ot the Stout traffic in the near 

future. NS. however, has been unable to aggressivelv pursue the Stout tniffic with ISRR NS's 

inability to do so is understandable given the iiisurmount.ible hurdles NS t.iccs in offering a 

competitive serv ice t"or eoal niovements lo Stout tnun ihe ncaiby huh.ma ciuil sources. 

In piioi filings with the Bo.ml. ISRR h.is dei.iiled some of the opcr.itio.i.il eoiistnunls NS 

l".ices in competing for the Stout tr.iftie I nlikc ('onniil -- ISRR's prior partiiei tbr thc Stout 

traffie - NS h.is no facililies. locomotives •.>r ctcws stationed m Iiuli.iiiapohs or the sunouiuling 

area. NS"s closest presence is about 00 miles rmm huliaiiapolis at I afayette .uul Muneie. IN hi 

order lo serve the Slout plant. NS would need to: (1) send .i crew and locomotive fnmi I alayette 

or Muncie some 00 miles to Ciaw tbnl N aid; (2) await the ISRR coal ttam which, pursuant lo the 

agreement betvveen NS and Ĉ SX 1. w Ml be held on ISRR's tracks until lhe NS crew and 

locomotive arrive at Cniwloid N aid; (3) perfonn an inefficient headlight mterchange with ISRR 



in Craw foni N'ard; (4) ttansport thc loaded cars to the Stout plant; and (5) return the crew and 

locomotive some 00 miles to then home base in l.at'avetle or Muncie. In order lo return the 

empties to ISRR. NS would need to: (1) send a crew and loconiotive from Lafayette or Muncie 

some 00 miles to the Stout plant; (2) iransport the emptv cars to Craw lord N aid; (3) again await 

the arrival ofthe ISRR crew and locomotive being held on ISRR's tracks; (4) perform the same 

iiietllcicnl licadliglit interchange ofthe empty cars, and (5) retum the crews and locomotives 

sotne (>o miles to their home base in Lafayette or Muncie. FAen i f these operations worked 

smoothly, it is highlv questionable w liether the round trip from 1 afayette or .Muncie and the 

switehing operations in Indianapolis could be completed before the NS crew goes oul of serv ice 

ISRR does not question NS's abihtv to compete with anv other railroad I he ISRR-NS 

mov ement to Stout, how ev er, w as intended bv the Boanl to replicate the prior ISRR-Conrail 

serv ICC to Stout and pn»v ide a eompetitive altemative li INRD. 1 or ("onrail, serv ice to Slout 

essentiailv consisted ofa local svvitiiiing opcnition in a cilv where Ci>nrail luul a major presence. 

For NS, serv ice to Stout mvolv es li.ivcling ai; adilitional 1 20 miles and pertbmimg an inefficienl 

interch.iiige in a ' aid owned and coiiliolleii hv its direct eonipctitor. No c.irrier. including NS. 

cm be cvpeelcil lo piov ule compelilive serv ice uiiilci ihese eiicumsl.!iucs. 

Iiuleeii, NS h.i, acknowledged to the Bo.ird th.il NS is compclitivelv ch.illeiiged m 

providing service lo the Stout jiLint: 

•Although NS's rights will |uovidc a constiaint on CS.X and INRD pricing, 
whelhcr NS w ill be .ible to pn>v ule that serv ice at a price equal lo or lower tha i 
the price ot ( SX INRD pricing to the plant will depend on tnay factors that 
cannot be predicted w ith certaintv ll cmnol be denied, however, that the fact that 
NS's closest line is 00 miles awav at 1 afavcttc. IN will pnnide a substantial 
elialleiige lo NS to provide a pricc-competilive inlerlme service with ISRR. 

NS-77 at 3. 



In the Conrail proceeding, a number of proposals wete submilled to the Board to rectify 

the loss of coiiipelilion al tlu Stout plant. In adopting Condition No. 23. the Board elecied to 

accept the proposal submitted b\ the I niled Slates Deparlment of Justice ("DOJ") in its brief 

Iromcallv, DOJ, in arnv ing at its recommended solution, crilicized CS.X I's proposed remc;ly 

beciuse il vvould double the distance NS would need to trav el and possibly produce operational 

problems in Haw thorne Vard, leading, according lo DOJ. to rates as much as 20 lo 30 percent 

higher than the prev ious rates to Stout. DOJ-2 at 24-20. Because NS's closest home base to 

Indianapolis is al either Latayetic or Muncie. the ISRR-NS roule lo the Stout plant is more than 

double the distance oflhe INRD route to the Stout plant and CSXT has insisted on an inefficient 

interchange procedure m Ciaw ford N aid that pales in comparison to DOJ's conjectural concems 

about an interchange at Ilawihorne ^'ard. As it turns out. DOJ's criticisms of CSX I "s suggested 

remedv is even more applicable to DOJ's own suggested solution to lhe loss of competition at 

Stout Vvhich was .idopted bv the Bo.ird 

NS's acceptance of CS.X 1 's requiremeiii lot .i headlight mlerchange , . i ( r.iwtoid N atd is 

pow I rfiil ev ulence of NS's apparent recognition lluil NS wmild nev er participale in llie 

Ir.iiispoi l.ition of .1 lump of co.ii to the Sto.it pl.int 1 nmi tune to time, nulroads compelled by 

facility coiislnmits do agree lo perfomi hculhght mlerchaiiges. Such mterchanges. howev er. are 

perfonned onlv .is a temporarv measure and only Ibr the movement of small volumes of traflic 

because such iiilerchanges are inherentiv inefficient and unecononiical. II'N'S trulv believed that 

M had a competitive chance of handlmg eoal traftic to the Stout plant. NS would have been 

foolhardy m agreeing to an inherentiv inefficient mterchange m Crawford N'ard. Any chance of 

ISRR and NS successfully competiiig tor anything olher than sporadic movements ofcoal to 

Stout were undemiined b the CS.X I -NS ameement. 



NS's contention that it can compete liead-to-head vvith CSXT for eastern-origin coal 

movemems to Stout, while undoubtedly correct, severely misses the mark. I'he condiiion 

imposed by the Board vvas intended to preserv e thc preexisting compeiition for mov ements of 

coal to Stout from the nearbv Indiana mines. If eastem-ongm eoal vvere compelilive vvilh the 

local Indiana eoal sources at Slout. there vv ould hav e been no need for the Board to authorize a 

joint ISRR-NS move lo Stout. 

ISRR understands lhal IPI will also he filing comments urging the Board to modify thc 

condition imposed on behalf ot IPL. ISRR fully supports IPL's request and stands ready, willing 

ard able to serve the Stout plant directly if :.o authorized by the Board ISRR is confident that, i f 

given ti.e opportunity, it can restore mcamnghil and effective competition at tlie Stout plant. 

I I Decision No. S<). the Board granted IPl relief in onler to remedy the loss of rail 

competition at the Stout plant. In Decision Nos. ')(>. I 15 and 125. thc Bo.ird consisteiuly .Viated 

that IPl was entitled to eft"eclive competition al ils Stout plant and that, ifthe condition imposed 

on iiehalt of IPL did not work as intended, thc Board would impose additional relict, l he 

condition luis not and will not work lo i-»n>vide any meaningfiil competition at the Stout jilaiit. 

.Accordinglv. ISRR urges the Bo.inl to modilv the condiiion or impose such additional relict as 

the lioard deems appropriate lo restote com|ictilion lo the Stout pl.int. 



Respectfully submiited. 

KARL MORELL 
Of Counsel 
BALL J.ANIK LLP 
1455 F Sireel, N.W. 
Suite 225 
Washington. D.C. 20005 
(202)638-3307 

.Altornev for: 
INDIANA SOL I HERN 
RAILROAD. INC. 

Dalai: Julv 14. 2000 



C KRTIKICATK OK SKRN ICE 

I herebv certifv that on this 14tli day of .hilv, 2000. I caused a copy oflhe Comments of 

Indiana Southem Railroad. Inc.. to be serv ed on the follow ing parties by first class nail, postage 

prepaid, or bv more expeditious means: 

Richard A. Allen. Esq. 
Zuckert, Scoutt X: Rasenberger 
888 17th Street, N.W. 
Suite ()00 
Washington. D C. 20000-393') 

Dennis ( i . 1 vons, l sq. 
Amold Porter 
555 I vvcllth Stteet, N.W 
Washington. D.C. 20004-1202 

Michael I-, McBnde Esq 
LeBoeuf l amb, (ircen tV: MacRae. 11 P. 
1S75 Connecticut .Avenue. N.W. 
Suite 1200 
W'ashington. D.C. 20000-5728 

Miehael P. llamionis. I sq. 
I ransportation, iinergy and 
Agricultiire Seclion 
U.S. Dcp.irlmenl of Justice 
Antitrust Division 
325 7th Streei. N.W'.. Suite 500 
Washinuton. DC. 20530 

Karl Morell f 
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u s Department of 
Transportation 

Oftice of tne Secretary 
of Iransportation 

Offle* 

JU 
\ ' j rnon A. Williams, Secretary 
Surlace J ransportation Board 
Suite 700 
W2.S KStreet, N.W. 
Washington, D.C. 20423-()()()l 

GENERAL COUNSEL 400 Seve.-ith SI , S W 
Washington. D C 20590 

f t a r y ^7 
luiv 14,2000 , 41/ 

Kl-: I'm. Dkt. No. .3.3388 (Siib-No.S>D 

Dear Secrelarv Williams: 

Pursuant lo Dtvision No. 1 in tho abovo-referoncoii prociveling, enelosed 
herewith aro the original and twenlv-nve copit s ol the Initial Comments ol the 
L'nited States DepartnionI oi l ransportation ( D O l - I ) . F'nelosed herewith as well 
IS a computer diski-tte conUiining tlu-se Initial Cominonls, conv ertible into 
WordPerU'ct 7.0. 

Respect III Ilv submi tli-d. 

i 
Paul Samuel Smith 
Senior 1 rial Attorney 

cc: I )ennis C. 1 v ons, Fsi]. 
Richard A. Allen, Flsej. 

•nclosiires 



DOT-1 

Before the 
Surface Transporiation Buard 

Washington, D.C. [^^^ I4 

CSX Corp. and CSX Transporlalion, Inc., ) 
Norfolk Southern Corp. and Norlolk Southern ) 
Railvvav Co. - Conlml and Operating Leases/ ) I'm. Dkt. No. .3.3,388 (Sub- No. 91) 
Agreements — Conrail, Inc. and Consolidated ) 
Rail Corp. (GENERAL OVERSIGI IT) ) 

initial Comments of the 
United States Department of Transportation 

liUrodiielion 

The Surfaee Transportation Board ("SFB " or "Board ") has iiistitutt'd this 

[troeeeding to implv iieni the ov ersight condition it imposed in Financi> I )ocket 

No. 33388, the a(.i|uisi(ion and div ision ol ( onsoluiated R.nl Corporation 

("Conr.ni") bv (. SX I r.insportation. Inc. ("CSX") and tlu- Norfolk Soulliern 

Kailwav t o. ("NS ") (collectiv elv, ".Apiilicants"). I )ivision No. I , si-rv ed Fehrii.irv 

M, 2000. Specillcallv, the Boaid has inv iled cominenls on "the progn-ss ot 

iii.plenH-:ilation ' ol tlu- transaction and thi-conditions imposed theri-on. Id. at I . 

l he UniL'd Stales Department o i l ransportalion ("DOI" or "Department ") 

corniV-;ids the Board U>r the initial exercise of its authontv to ov ersee the results 

of this unique transaclion. Like manv olher parties, IX)F is v ery interesteii in 

this subject, as well as in the ellicacv of the SflVs eonditions. 

To evaluate a rail consolidation, the Deparlment in v irtuallv everv ease 

since the Staggers Aet has a.ssessed the inforniation, evidence, and argumi'nt 

presented bv other private and public parties before expressing its position on 



the merits. We followed this approach not onlv in this case, but also in the 

ongoing oversight ol the merger ol the Union Pacific ("UP") and Southern Pacific 

("SP ") railmads. Finance Docket No. 327(>0 (Sub-No. 21). We intend to do so in 

this ov ersight proceeding as well, k^r the same reasons. That is, the record to 

date consists onlv of reports submitted by CSX and NS (CSX-1 and NS-1, 

respectivelv), and does nol v et reflect the v iews of shippers, communi'ies, or 

other parties directlv affecied by these carriers' post-acquisition operations. 

Accordinglv, as a general malter IX^T inlends to tile its substantive views tn its 

replv e lents on .August 3, once vve hav e reviewed the initial submissions of 

others. 

With one major exeepti' n, the Department can therefore offer onlv 

preliminarv observ ations al this time, and we do so below. Hut lirst vve wish lo 

addre.ss the exception - - sa'ety. 

&.iiet^ 

The safetv pmblems that occurred in tbe aftermath of the LJP/SP merger 

and the complicated iiatiiri- of the Irans.iction in Ibis l ase g.iv e rise to tlie Inst 

Safetv Integration I'l.iii ("SIP"). 1 )ecisioii No. ^2, serv ed Nov ember 3, 1007. 1 be 

F'ederal Railroad .Administralion ("FR.A") worked closelv with CSX and NS .md 

then emplovees to pnuliice a det.iiled, step-bv sU-p process designed to ensure 

that the carriers would inaintain the highest lev els ol - atetv while carrving out 

the .icquisition and div ision ol C onr.ul. Since then FRA has careiuilv moiutoreci 

that proce.ss, and modified it as necessarv. S(-(' 1 )ecisioii No. 8*->, served Julv 23, 

1998, at 419. The Applicants both report that they hav i- maintained or improved 

upon line safetv records, and that thev have almost compleled their obligations 

asconiained in ;heSlP. .Sec CSX-1 at 42-48; NS-1 al 20-23. 

ERA reports periodicallv lo the Board on the implementation of the SIP. 

Its first repori, covering the period from the date the transaction was approved 



(July 23, 1998) Ihrough April of 199^, was submitted on May 4, 1999. FRA's 

most recenl repori, dated lune 23, 2000, cov ers the period from May through 

December of 1999." In brief, FRA considers the .Applicants' overall satetv 

records since the "Spiit Date " (lune 1, 1999) excelleni, bul has identified several 

systemic .safet\ shortfalls that occurred during integration that wil l require and 

receive adcJitional attention. These concern information technoiogv deficiencies, 

hazarcJous materials documentation problems, increased inspection defects, 

"near misses" between trains, and excessive crew cielavs. FR.A has also found 

that the Applicants' service pmbe.'ms hav e adverselv affeeted safetv. FRA wil l 

eontinue to scriitini/e the safetv of operations on C SX, NS, and tn the shared 

is.set areas, to work carefullv wilh the railroads and their emplovees lo address 

problems, and to keep the Hoard abre.ist of developments as appropriate. 

Preliminary Observ ations 

Il is important lo note at the outset tbat although (bis oversighl 

proeeeding is "broadlv based," it does nol embrace ev erv aspect ot the 

underlv ing transaction, kl . .it loO. I he complexitv iinolv eii .uul tlu-serv ice 

ditficiilties Iollowing the LM'/SP merger proiiipled the Ho.ud to dev ote .i 

se[i.ir.ite ri-v iew to monitor the o|H'r.itioiis of NS, CSX, .uul ( onr.ul (llu- l.iller in 

theSliared Asset Areas). Id. at lo2-(->=>. l his ent.iils detailed reporting In tbese 

carriers on a number of items, such as the integration of inkirin.ition technoiogv, 

on-time performance, labor agreements, as well as inv olv enient bv shippers 

through the Conrail Transaclion Council. I he STB adopted this course in order 

7 Conrail Merger Surveillance: NS. CSX and CSAO SIP/Safety Update. FRA, 
May 4, 1999. 

^/ Conrai! Merger Surveill nice: NS. CSXT and CRCX Second Safet) Integration 
Plan/Safety Update, ERA, June 23, 2()()(). FRA anticipates completing the next 
report, w'hich vvill cover the period from January through May of this year, by 
the end of this month. 



lo allow k>r "a timelv evaluation of, and response to, anv issues that arise during 

implementation i l % arious operational aspects ol the transaction." Id. at l(->2. 

The Boarci has also begun separate pmceedings to consider rail rates and 

infrastructure in the region ol Hullalo, New N ork. Finance i Jocket Nos. 33388 

Sub-Nos. 90 and 93, serv ed December 13, ' >9M, and June 9, 2()()(), respectivc'v. 

IX")T is interesti'ei in each of these other matters, and wil l reserv i- its comments 

thereon kir the appropriak time. 

The instant pmceeding encompasses, among olher Ihings, the relations 

between the Applicants and shortline anci passi-iiger rail carriers, the effecls of 

the "ace]uisition premium ' paid kir Conrail, the representations made bv the 

Applicants on v ariou^ issues, .uui the conditions imposed lo mitigale 

env imnnieiil.il, competiiiv e, and olher imp.icts, 1 )ecision No. 89 at ItiO-Ol. CSX 

.ind NS hav i- .uldiessed these subjects in their submissions. 1 bev li.iv e re[->orleii 

tli.it Ihev .ire m siibst.inti.i! conipliatici- w ith the Hoaril s conditions, tli.il it is 

[•>ri-iiia(ure lo lueige the coiisequenci-s ot .mv acquisition pri-niium, lhat lhev hav e 

.Kliieii-d lo their represeiit.'lioiis, ,iiid that their relations with other shortlmes 

.llld r.ll! [uissi'iiger oper.itors remain positiv e and cooperatioi. is high. C SX-1 and 

NS-1, /'i(.ss/m. In short, although the .Apphcmts acknowleeige their vvu.ii-s[iread 

anei ongoing si-rv ue ililliciilties, in most ollu-r I'.irticul.irs tlu-v present a 

t.iv or.ible [uctun-ol the consequences ol their transaction and the Board's 

conditions. 

1 hat m.iv ev entuallv [->rove accurati-. 1 lowev er, I )01 s considers lhat at 

this point it is too e.irlv to re.ich definitiv e conclusions concerning the impacts of 

t i l l ' acquisition and division ol (.'onr.ul or the efficacv ol the conditions imposed 

to mitigate those impacts, lust ov er a vear has passed since the "Split Dale ' on 

whuh (.'SX anci NS began to operate thi-ir n-specliv i- portions ol (.'onrail. Fhis is 

loo short a time to gauge the long-term implications of .so massive a reorientation 

of the major rail svstems in the East. 



That this period has also been unfortunately marked bv substantial service 

disruptions and the aki-ementioned safetv concerns onlv compounds the 

difficulty. Despite the precautions taken bv the Hoard and bv the parties, 

shippers throughout the Fast and elsewhere hav e had to endure the 

consequences of significant and ongoing .service deterioration. This ver^ 

experience tends to distort the data that vv ould otherw ise inform the 

decisionmaker's judgment about the long-term impact of the transact-on and 

condilions. In similar circumstances in the oversight proceeding killowing the 

UP/SP merger we staled, "[tjhere has simplv been no uninterrupted period of 

more nornializeti operations on which to base a valid assessm.-nt of the 

competitiv e impact o l tiv,- merger and the associated condilions." DOF-3 (filed 

August lo, lov)i.>) 5 Although 1X)I was there cle.irlv addressing comfietition, 

the central point remains -v alid kir all issues affected bv rail operations, including 

the ramifications ot the .icquisition premium .md the impacts of the transaction 

on saletv, on coininuiiitii-s and llu- I'liv ironment, on Amtrak, .ind on ii-gional 

p.issiMiger rail o}H-rators. 1 lus is hkelv lo rem.iiii Ihe casi- i-ven alk-r the [larties 

most .itlected bav e registered thi-ir initial v iews on the n-conl. 

1 he 1 )ep.irltiietil looks lorvv .ird to le.irnmg ot those v lew s . i iul , as 

prev iouslv iiuhcali-d, olk ring mon- substantiv i- c inments on reply. 



Conclusion 

The Hoard is to be commended tor this activ e exercise of its ov ersighl 

authoritv. The acquisition anci div ision of Conrail transformed the railroad 

structure of the easiern United States. It remains to be seen whether the 

consequences of that transaclion have been approprialelv addressed bv the 

conditions imposed. The Department intends to remain an active participant in 

this proceeding in order lo altempt lo ensu; '' that that is the case. 

Respectfullv submitted, 

fk 
Nancv E. McFadden 
GENERAL COUNSEL 

i / 
lulv 14, 2000 
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Before the 
Sl'RFAC K TRANSPOR l A ITClN BOARI) 

SIB 1 IN A N C F : D(X'KET NO: 333SS (Sub No 91) 
CS.X Coiporation and CS.X rniiisporlatioii. lnc 

Norfolk Southern Corjioration and Norlolk Souihem R.iilwav 
Company - Control and Operating Leases Agreements -

Conrail. lnc and Consolidated Rail Corporation 

(CiKNKRAL ON KRSICill 1 PROC KKDING) 

COMMKN I S OK SKDA-C ()C; . lOlM RAII. AC I MORI I N 
IC) I IIK KIRS I CiKNKRM 0 \ LRSICill l RKPOR I O K 

NORKOI K S O L n i K R N CORPORA l ION ANI) NORLOLK 
SOL I IIKRN RAILNN AN COMPANN 

Filed on Behalf of Sl,l)A-('()(i Joint Rail 
.Authontv By: 

RICHARD R W ll SON. PC. 
Rieh.ud R W ilson. I sq 
1 I2(. I ighll, .Avenue. Suite 403 
Altoona. PA l(>f>()2 
(SI4) ')44-5302 

Dated: Julv 13, 2000 



Belore the 
Sl RFAC F TRANSPOR l A I ION BOARD 

S I B l lNANt F DOCKFT NO: 333S8 (Sub No 91) 
CS.X Coiporation .iiid CSX fransportation. inc. 

Norfolk Southern Corporation and Norfolk Souihern Railwav 
Companv - Cnntrol and Operating Leases/Agreements -

Conrail. lnc and ("onsolidated Rail Coiporalion 

(CiKNKRAL ON KRSIC;iiT PROC KKDINCi) 

COMMKN IS OK SKDA-Coc; .IOIN I RAIL AL I I I O R I I N 
IO I IIK KIRS I CiKNKRAL ON KUSIC.II I RKPOR I OK 

NORKOI K S O L n i K R N CORPORA l ION ANI) NORKOI K 
SOI I IIKRN RAILNN AN C OMPANN 

On June 1, 2000, Norlolk Soulhci;i > oipoi.ition .uul Norlolk Southern R.uF.v.iy 

("ompany ("NS") tiled the ihsl (ieneral Oversight Report on implement.ilion ot the 

Coni.iil conttol ti.ins.iction Sl D A CO( i Jomt R.ul .Authontv ("JR A" or " Aulhontv") h.is 

ciiefullv reviewed lli.il report .iml suhmits the encioscil \ en tied Sl.ilciiieiil ot its 

1-xeculivc Director. Jcilicv K Slover. m icsponse lo the NS repori 

Mr Skner's statement ''esciilies the sulist.uiti.il neg.itive imp.icts which the NS 

assumpti in of Comail operations has imposed on the .Aulhontv's rail lines and shippers. 

He al.-.o discusses the importance ol the Can.idiaii I'acific ("CP") - Sunburv iiitcichangc to 

the .Authority's economic development efTorts and the frustrations posed hy Ihe NS failure 

to abide by Hs June 10. 19*)7 setllemenl agieemenl with the Authority's rail operator. 



Based on the \ erified Stalemenis of Jeffrey K. Slover and Richard D. Robev . 

SED.A-COG JR.A respectfully requests that the Board direct NS lo enler inlo immedi.ite 

and continuing negotiations vvith Mr. Robey lo conclude a tbnual irackage rights 

agreeniciit on tenns and conditions consistent with the NS interim agreement of June 24. 

1999 and the NS setllemenl agreement of June 10, 1997 with the parties to piovidc 

quartedy joint progress reports to the Board 

Respccltully submitted, 

RIC HARD R. WILSON. P C. 

By: 
i<ichard R. Wilson 
Attomev ku SFDA-C()( i Joint R.ul 
Authorilv 



Before the 
S l RFAC K I RANSPOR I A I ION BOARD 

STB FINANC I-: DOCKET NO: 333SS (Sub No. 91) 
CSX Corjioralioti and CSX 1 ransportalion. inc. 

Norlolk Southern Cotponiiion and Norfolk Southeni Railway 
Companv - Cor.'rol and Operating l eases .Agreements -

Conrail. Inc. and Consolidated Rail Corporation 

(C;KNKRAI ON KRSIC;HT PROC KKDINC;) 

N LRU IKI) SI AI KNIF N 1 OK ILKKRKN K. SION KR 

Mv name is Jeffrev K. Stover. 1 .im F.. cutive Director of the SFI).A ('()(i .Iomt K.ul 

Aiithorilv ("SI D.A-C()(i JR.A") which is affiliated with the Siisqiiehann.i l conomic 

Development .Agency - Council of (iovcinniciils. SF.D.ACOG JR.A is .i Pennsv Iv .uii.i niuiiici|i.il 

authoritv kirtiicd bv seven ccntnil Peiiiisvlv.mia counties since lOS"̂  to .iciimre r.iil lines and 

pieserve rail service on (onrail bi.ineh lines sl.iled lot .ihaiuloiiiueiU Sl.utiiig with the 

aciuisition of two hues m l')S4. the Aiillioiitv now owns six r.ul liiU". whuh geiicnite 

approxim.ilelv 32.000 car loads of li.iflic annually, lhe piescivalioii .uul growth of r.ul setvice 

on the SFD,\-('0(i IRA lines h.is been iiislnimeiil.il in the promotion of eeonomie dcvelo|iment 

activities and the ex|iaiisioii -if employment in Cenlr.il I'ciiiisv lv ama over thc last sixteen ve.irs, 

.All our lines are opct.itcd bv comp.inies owned .md iiiaiuiged In \ h Richard I). Robev .uul his 

•ail operations are financially self supporting We coordinate closelv with Mr. Robev .uul his 

stalf on economic and industrial development projects and vvc hav e achiev ed .i most effective 

public pnv ale rail partnciship ov er the years. 

' the cminiies wtiuli lonifinse Sl IIA I 'O l i JR,\ ineliiile ('en -. riinlon. I yioniiiie. \unluniiheil;\iiil. Montinii. 
( olumbia ami I nutn ( ouiiiies. 



.All o fou r Ibrmer Conrail lines now connect with Norfolk Southern Coiporation ("NS") 

and we have closely monitored the NS Coiu.ul .icquisition pniceeding .uul the difficulties our 

short lines have experienced as a result ot NS se''v:ce pioblems alter the Conrail transition d.ite 

Those problems arc acknowledged in lhe NS 1 nsl (ieneral Oversight Report bul iliat repoil does 

not hegin lo adequately describe the negative economic inipact vvhich . NS takeover of ('onrail 

operations has had on our shippers and eomiiiuniti,-s. During the mi.ial nionths after t.ikcover. 

rail service lo Sl-D.A-COG shippers virtually came to .i halt 1 oadê d cars were misrouted. lost 

and delayed. l:mpl> equipment for loading was sporadic and unreliuble. Other plants served hv 

our lines were forced lo substantially curtail operations ;iml eut employment Seve-ral plants vvere 

loiced lo close lor several weeks. NS .service problems cau.sed eonihiiicd NS earlo.ids on our 

lines lo drop bv 30"w in Ihe monihs following tlu ( onr.ul lakciuer More tcccntlv. tnitlle levels 

h.ivc mcreased nuHicsllv. hiil eongestion ou NS lines .uul v.irds .uul the uiiich.ilnhlv ol emptv 

cats are .1 coiitmuini! .uui iccuiTiiig pmlilem for om i.ulro.uls .uui shippeis ()ii Julv 30. 1 000 we 

conducted a suivev ot out shippers .uul iilentified specific service dillieulties ()iii siu, ,ieis 

Iiulicalcd tli.it NS II.is refused to honot el.iitiis associateil wilh losses tel.tied lo NS seivice 

lailuics which lhev li.id piomiscil to consider Ihcv .ll:^o sl.iteil lli.it NS ( SX iiiteiliiie scivicc is 

verv poot with .in .ibsciiec of cooperation on i.ites. iiileieli.inge pomis .uul siiviee helvv i.i.ii these 

c.irriers. 1 he .int.igomsnis betw eer. NS .uul CSX ihrcilciis the loss of sigiii ficmt iomt Ime li . iffic 

lo atui liMiii our lines despite .issui.inces to the S i B lh.it Ibrmer ('onr.ul ti.iffic would be h.iiullcii 

w ilhoul disnipiions. W'e iidoniied both the S I B's Bureau of Fiiforceineiit and NS of these 

problems yet, to date, there has been little me.aimglul impnneiiiciit ol serv ice. IJndeislandahly, 

shipper confidence in mil service on our lines li;is been seriously eroded and wil l be verv difficult 

to restore. 



In light ofthese service problems, the NS response to our operator's efforts to conclude .1 

trackage agreement to implement the June 10. 1997 setllemenl agreement is all the more galling. 

As described by Mr. Robev . most of the traffie now nun ing hy our Sunbury inleichange w ith 

Cinadian Pacific ("CP") is nevv trat'fic vvhicli coukl not be haiullcd by NS in an efficient, cosl 

effective fa.hion. N'ct NS has failed to honor the commitinents and representations it made to 

Mr. Robey in ilic Conrail .icquisition proceeding and appears intent on eommeiviailv closing Ihe 

CP Sunbury interchange, l his NS lactic appears to be an attempt lo depriv e our shippers of .1 

competitive allemalivc route to reach CP local .slalions and lo force our shippers lo use NS rouies 

vvhich are congested and or inefficienl. 

From the standpoint ol economic development and growih of empiov nienl m our region. 

Ihc abilily ofour shorl lines lo h.ive .1 direet .mil uiiieslricted inlerchange lo the cnlire CP svsleni 

IS vital. Lnder NAF I .A. eompatiics m ceiiU.il Pennsv Iv.una .ue increasing their business with 

Canada and direcl i.iil .icccss to Caii.uli.in m.iikels v ia CP helps central Pennsv Iv .una nuiiiil.un .1 

level pl.iyiiig lield with other regions 111 the Conimonwealth .uui the norlhcist Lnited St.ites 

(liven tlu- import.nice ofthese cotiuiicicial .iii.ingemenls. SFD\-('()(i IRA musi insist ih.il N.S 

fully iiiiplenieiil ilsJiip - |0. 1907 scllleiiieiil ai'teeiiieiil without opei.itoi 

Finallv. wc believ e lli.il the ( P Siinluii v inleicli.iiig.e w nh out shott lines w ill iinpiov e i.iil 

serviee on NS Imes Initi.illv. it will pun ule .111 .illein.ilive route tor CP tr.iffie, ki-epme it off 

congested N.S hues 1 .iter, as N.S service mipiovcs. the v'P mterchange will pioniole both |ii;ec 

and service competition belween NS ;uiil CP .mil lo ihinl partv carriers encompassed withm the 

June 10. 1997 settlement agieement. lhis wil: result in mcic.ised nul traffic, lower rail tales .uul 

better economic opportunities kir our rail lines and the sliippers and communilies they serve Wc 

urge the Board lo carefully momior the ongomg iicgotialu. is between our railroads and NS to 

insure that these public interest objectives are achieved. 



vTRlF!^^T^o^ 

I, Jeffrey K Stc-.-cr. dsclarc xjdcr peralt;. of pcriury-. that the fbrrgoing is trnp md 

correct. PiiTThfr. I rertttv thst I sm qiialif.cd sni suthons«l tc f;!? Thu Vpnttcd Statcren: 

Executed ou Tuiy ;.C00 
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BLFORE THE 
SLRI A C I ; I RANSPOR I A I ION BOARD 

F'inance Dockel No. 33388 (Sub-No. 

C SX (ORPOR.VHON .AND CSX 1 RANSPOR I .VFION. INC.. 
NORFOLK SOL I HFRN CORi'ORAl lON AND 
NORIOI K SOL Fill RN RAILW A> (OMPANV 

-- CON I ROI AND OPERA llNCi I I ASI S A(iRl FMl N I S --
CONRAII INC. ANDCONSOl.lDAil D RAll (.ORPORAIION 

((ii-NLRALOVI RSlGHl ) 

(OMMI N IS Ol ( ANADIAN PACIFK RAll W AY. 
SOO I INF RAll ROAD (OMPANN AND 

I III Dl I AW ARI AND IH DSON RAll W A\ ( OMP.\N\ . INC. 
INRI PONSI IO IHF FIRSFGFNI RALOVl RSKilll RI I'ORl Ol 

NORIOI K SOL IHFRN (ORPORAIION AND 
NORIOI k SOL I 111 RN RMI W AN (OMPANN' AND 

IN RFSPONSF IO n i l I IRSI Sl HMISSION BN 
CSX CORPORAIION AND CSX IRANSPORIAIION INC. 

Pursu.int to thc Board's Decision No. 'M. Canadi,in P.icilic R.iilw.iv Companv 

( "CPR" 1. Dcl.IW.IIC .lllll Hudson R.iilwav Comp.mv Inc. ( "IKVl I"). Soo 1 me R.uho.ul 

( omp.inv (•"Soo" ! and St I .iwrence tV; Hudson R.nlw.iv ( omp.inv 1 itiiitcd (" Sll i t 11 ") 

Icollcctivclv "'('PR" ) herebv sul->mil the tollovving commenis m response to thc first 

submissions ol Norlolk Southeni Corporaiion .md Norfolk Soulliern Railwav Company 

thereinafter "NS"") and CSX Corporation and ( S.X 1 ransportation. Inc. thereinafter 

"( S.X I ") (hereinaher colLctively referred to as \pplicaiits "). 



INFRODLCriON 

W hen the Surtace 1 ransporlalion Board ("Board ") approved lhe div IMOU 

of Conra il between NS ,itid CSX 1 it retained jurisdiction lo impose .iddition;il conditions 

and or lo lake other aciion it. and to lhe extent, it was necessarv to addres,s harms cau.sed 

by the Conrail iransaclion. CSX Corporation and CSX Fransportation. Inc., Norfolk 

Southern Corporation and Norfolk Southern Railway CompaUN — Control and Operating 

l.ea.ses .Agreemenis - Connil Inc. and Consolidated Rail Corporation. S I B 1 inancc 

Docket No. 33388. Decision No. S9 (S 1 B seived .lulv 23. LWS) ,C SX NS/CR Dec, No. 

89Msometimes hereinafter reterred to -;S the "Fransaction""). As part ofthis oversight 

process the Bo.ird eslablished .i 5 vear oversight process In ( SX'NS CR Dec, No, 91 the 

SIB initi.Ited .i proceedine to monitor ilie implement.ilion oflhe li.nsaclion eenerallv. 

the conditions imposed bv the Bo.inl in t SX NS/CR Dec. No 89. .md ie|iieseiitalioiis 

m.ide bv NS and CSX 1 nuidc on the tecotd duriiiL- the course ol the proceeding. 

I hc lollow IIIL' condilions .uul eommetils m.ule in CS.X NS CR Dec. No. 89 had 

either .i direcl ot iiuliteel unp.iel on ( PR 

1 Cialeways: NS .nui ( SX I .igreed to keep .ill m.ijor mteich,in_L'es with 
other c.irriers open su long .is thev arc ccotuMine.illv et!"icienl 
V S.\ NS ( R Dec No 89 at p. 50 ( (ialcw.iv ( ondition ") 

2 Bufialo: Hie Board required CSX 1 lo .idlieic to agreements made 
with CPR lo pnivide lower swiiching tecs m the Gre.iter Butfalo area. 
( SX NS ( R Dec. No 89 at p. 88. ( Butialo ( ondilion" ). 

3. Setdement .Agreemenis: 1 he Board specifically ordered NS and 
CSX I to adhere lo .ill represciil.itions made during the course ol the 
proceeding, CS.X NS CR Dec. No. 89 at p. 170. ("Repieseiilatioii 
Condition""). 

4, l ast ol the 1 ludson: 1 he Board ordered CSX I to negotiate a trackage 
rights or haulage agreemenl allowing f PR lo gain commercial 



betvveen Selkirk, New York and Fresh Pond. Nevv N ork CSX NS C R 
Dec. No. 89 at p. 177. ("Fast of Hudson Condition""). 

5. I he Belt Fine: Nothing in the .ipproval is iniended to overturn rights 
created under the "Belt l ine Principle "" C SX NS C R Dee. No. 89 at p. 
1 79.("Belt 1 inc Condition""). 

BA( KGROI ND 

A. I'rior lo die Tran^,ietion. 

CPR is a transcontinental railw.iv In the I iiited Suites it oper.ites through Seo 

and the DiSLlI lhe Soo oper.ites n-unarilv m the Midwest in corridors running trom 

Detroit to ( hicago. Portal North 1 ).ikota. to ( hic.igo, .uul ( hic.igo lo I ouisv ille. 

Kcntuckv. In the easl. lhe network is oper.ilcd through the DiVLII. DiVII oper.ites Irom 

Rouses Point, on the t' S Caiuidi.in Border south ot Montreal, lo .Albanv New N ork .md 

Irom Albanv to Binghamton. New N o.-k. From Biiigli.iiiiton the l)iS:H network runs 

south to Philadelplii.i and W ashington. DC and to New.irk. New .lersev In addition. 

DiVil oper.ites town Binghamton to Buifalo. New N ork. 

Ihe DiSLlI network, .is it existed immedialelv prior lo the I r.ins.ulion. vvas 

incx-.ric.iblv interwoven vv ith decisions surioiiiuliiig the cic.itioii ot ( o.-i.til m 197(). 

immediateiv prior lo lhe creation m Conrail. D»V.:I1 w.is granted operating rights over 

lines to be coin eved lo Conr.iil to .illovv Di'd I to inlcicli.inge with triendlv r.ul 

eonneelions H.ul these addition.il operating righis not been granted. DiVIl would have 

been e.iptive to ('onniil 

llirough oper.iting rights, the I K'e 11 network vvas extended to Buftalo. 

Phil, dclpliia. Washington and Newark. I hcsc operating rights grants g.ive \ ) ^ \ \ 

comprehensive rights on lines coiivcved to Conrail and where limited onlv bv a 

pmhibilion against serv ing local customers along this extended sv stem I iiited Stales 



Railway .Association's inteni in granting these righis was to create rail competition to 

the " Lnilarv Conrail System. " 

In 1984 D i t l l vvas sold to Ciuilford Iransportation Industries. In 1988. Ciuilford 

pul the DA:il into bankruptcy. 

In L)9I CPR bought the assets ofthe D i t l l oul of bankruptcy and set about 

rehabilitating that road. CPR invested heaviiv in lhe infraslruclure oflhe D&H. In 

acquiring D&H. CPR had planned on using that carrier as a way of feeding Canadian 

traffic i'lto major northeastern rail markels. C anadian Pacitic. Ltd. Purchase and 

Trackage Rights Delaware and Hudson Railvvav Companv. 7. ICC 2d 95. 113 (1900,. 

As p.irt ot this slrale^'v. shops .md v.irds on the l)& 11 were r.itioiiali/ed in la.or ot 

a more efilcient single track main line svstem designed to allow preclassified mil l.affic 

lo move quicklv over i l . 1 he pl.m w.is lo .illow D&H to move traiiic as kisi .i.s possible at 

the lowest possdilc cost vvith iiiiiiim.il tram h.indling. 

'L rptenlial Impacl of lhe I ransaction as Proposed hy the . Ipplicants. 

At thc lime the 1 r.ins.ietion w.is annoimced. NS .uul ( SX I were D&lLs sole 

rriendlv eonneelions m lhe cistern I mted States D&H niteichanged Ir.iltic wilh ( SX 1 

and NS al Butialo. New N ork. Pliil.idelplii.i. Pennsv Iv .mui .md ne.u W ashington. D.C. 

,As the result oflhc I ransaction. NS and CSX 1 changed from triendlv end connectors lo 

competitors m manv ot the same markets accessed In D&H. 

lhe Iransaction threatened D&H vvith the loss of up to one-half of its freight 

revenue. In response lo the I ran.saction announcement, D&H had no alternative but to 



gain additional or improv ed access to main of its core markets so lhat it could prov ide 

coinpetition lo NS and C SX I on a single line l\..sis. 1 

Following extensive negotiations between D&H and CSX l ai;d NS, the parties 

eniered into .setllemenl agreements which were intended to resolve ni.iiiy ol the 

competitive issues raised bv the D&I I, It was anticipated that these settlement agreements 

would resolve lhe competitive hanns suflered bv D&H and would allow it to provide 

efficient competitive serv ice. 

^ /^<o One and the Implemenlalion of the Setllemenl . igreemenis. 

I he achillcs heel in the settlement agreements was lli.it thev vvere dependent upon 

CS.X I .Uld NS serv ice tor their implementation I hc access granted D&l l w.is 

coninicrci.il onlv As noted bv CSX I in its submission, il is impossible to monitor the 

Iransaetion .uul the how it is bciti', miplemciitcd without looking .it the service .ictuallv 

bem : pioviJed See. First Submission by Applicants C S.X C orporation and CS.X 

Transportalion, Inc. at pp. 2-v From the verv outset ol the I i.iiis.ietioii. service afforded 

to D&l l Ir.illic w.is 111.idequ.ile.2 

W Ilh reg.ud lo CS.X I , the mosi importanl ti.ilJie w.is inlcMiiodal traffic 

oiiginatmg out ol Port New.irk Port l li/.ibclli. Prior lo the 1 r.ins.ietion this tr.iffie w.is 

transported bv Conrail up the vvest side ol the Hudson River and inleicliaiiged to D&ll at 

Selkirk. New N ork, I Iiis was never verv importanl iraflic to ( onrail and the service 

I On Auuust 22, 1W7. ( PR tiled a Desenpnon ot Aiii" ipateii Kesponsive ,\pplie.ilioii ( Deseription ) In 
its Description , Cl'K .ulviseil tli.it it woukl he seeking the lolknvini: conditions to Ihe Iransaction 

a Reeiproe.il switehm iiehls in the Nonh New Jersev and South New Jersev I'hil.ideiphi.i 
Sh.ired .Asset Ar .-.is. the Hiilt.iio-Niaear.i l ermmai Area and the M.illmiore lerinin.il Are.i: 

h Keniov.il ot resitletions eont.imed in various operatini; .lureements it had with Conrail, and 
c. Trackag • righis on Conraifs River line and Hudson 1 me 



alwavs suffered due to lack of equipment: however, the serv ice was good enough to 

divert a significant amouni c' truck iratfic otf of the busy 1-87 corridor. 

Unfortunately, shortly aher the split date, this service virtually collapsed. This is 

due in large part Ui eongestion in Selkirk N ard. Due to poor service, most of lhis trattic 

was lost to iruck. Indeed, there is data indicating that after the split date, truck traffic at 

the New N ork- Canadian border soulli of Moiilreal incieased bv twentv-live perceni. 

The serv ice problems relating to NS are more complex. Rail traffic to or from 

D&H hound Ibr he North Nevv .lersev Shared Asset Area is interchanged with N'S at 

either lunghamton. New N'ork or Allentown. Pennsv Ivania D&l l iraffic destined to or 

originating from NS shortlines is interchanged with NS at either Binghamton. .Allentown 

or I larrisburg. Pennsv lv ania I r.ittic that is destined to or originating from the South 

.Shared Asset .\rc.i is imerchanged with NS al .\llenlown. Pennsv Iv.inui 

I ikc ( SX I . NS suflered trom significant service problems ttom llie split d.ilc 

foiw.ud lhis necessarily h.ul .in .idverse impact on the D&l l ,As the result ol these 

service nioblcms D&l l found th.il it w.is un.ible lo .illr.icl or (̂ ecp .1 signitic.ini .imount or 

rail business moving W iih respect to shorl lines, as the result ot the NS service l.uliiic. 

C PR .llld NS modilied their operations to allow ( PR to direcllv serve some NS shorl 

lines In particular. ( PR pniv uled direct service to the SI DACOG Railroad were il 

connects with C PR on CPR s Sunburv 1 ine and to the Reading and Blue Mountain 

Railroad al lavlor. Pennsvivania. 

As NS service began to recover, D&H discoveied lhal vvhat little trathc il had 

mov ing to or fnmi the Shared Asset .Areas failed to participale in this reeovery. In 

2 l his is not to sav that NS or ( S\ 1 disermimaled auamst D.VI i tr.itJle CI'R h.is no ev idenee otthat. 
Kaihcr. it appcirs that C I'R iiank sulJeied as ilu result ol the general serviee lailure ol hoth caniers 



addition, upon returning lo its kirnier iiiterclianoc points al .Allentown. Binghamton .ind 

Harrisburg. CPR service lo or Irom short lines declined despite the general improvement 

of NS operaiions. 

1). Impact of the I ransiietimi < »i lhe Rest of the DA 11. 

lhe division olConrail between CSX 1 and NS has had substantial inipact. on 

D&ll . In addition to the service disruption^, the merger suKslantially changed trattic 

flows throiigh new gateways CPR had adequate lime to prepare kir some ofthese 

ehanges Olher changes caught thc railroad completelv unprepared requiring it to handle 

tralfic from unexpected directions litcrallv without notice. As stated bv ( PR's Piesident. 

Robert .1 Ritchie in his leeeiil tesimionv belore the S I B m connection with Fx P.irte :̂ 82; 

Our D&l l subsidiarv h.is mcurrci' millions ol doll.us in .iddilion.il hicl. crew and 
equipmenl cosis as a result i . i t r.i Itle congestion in thc Northc.isl lollow me 
iniplemeiil.ilion ol the ( onr.ul ti.ms.iclion Switching delavs m the New N ork .uul 
Philadelplii.i Sh.ired .Asset Areas have undermined our eflbrls lo ulili/e Ihe 
liack.igc nghis .md pricing .luthonlv ih.it vvc obl.uncd in the ( '(</;/<///case lo 
provide compciitive sCivicc to those areas. 

.Iohn Snovv and David (ioode h.ive acknow ledeed that lhev have suffered service 

diMuplioiis .md th.u tiiose disiiiptioiis h.ive becu costiv to the uukistiv .is .i whole .uul to 

themselves in iiarticul.ir i 

shortiv alter the "splil dale " 
' D.IV ul I •oode ,md John Snow .idrnilted the oper.itinu prohlenis ot their respective r.ulio.ids durini: Ihe 

lu'.u ings Oil I \ I'.irle sX2 During his testimonv D.ivul I mode noted 

We .ire .ill l.imili.ir. m mv e.ise p.iinriillv tainili.u. with the del.ills otthe service ptohlems ili.it 
Nortolk Southeni .md other r.iilro.uls h.ive evpeneneed in reeent times lliese prohletns. allhough 
enomiinislv mstiv to the i.iilio.uls .uul lo their snippers, are nonetheless shovi teriii m n.ilure 

John Snow st.ited 

I'.irt ol the eoneetii ahout our industrv eomes trom the prohk'ius tli.ii h.ive oeeuiTed in eomieilioti 
u Ith recent mergers I inlortun.ilelv, mueh piihliei/ed rail eongestion and delavs resulting Iroin 
hoth easiern and wesiem rail mergers ot Which I inelude mv own railroad have shaken 
euslomer eonHdenee In our ease, the dilTieiillies of integr.iling our share ol ('onraiTs svstem into 
our network serve as a prime ev.imple th.it extensive plannmg .md signillcant eapit.il spendmg do 



I he div ision olConrail between NS and CSX I has cost CPR millions ofdollars 

m incieased operating cosls. In addilion. the settlement agreements have not yielded the 

benefits anticipated by the parties. 1 he serv icc benellts promised by the applicants lo the 

shipping public have not been torthcoming and the appli'- mis themselves admit that they 

have not obtained the financial benefits anticipated in the 1 ransaction. Knowing what vve 

know lo todav. all parlies vvould admit, including the applieanis. that despite NS s and 

CSX f s best efkirts the I ransaction has not been implemented well 

As noted above, pari ot the purpose of this pmceeding is to determine v-. hether 

any additional conditions ought to be imposed in connection with this I r.insaclion, 

(iiven the laet lhal. .is a pnictieal iiKittcr. the I rans.iclion cannot be iiiuloiie, it mav be 

necessary for the Board to impose some .idditional conditions to allovv thc Bo.ird to meet 

the pohcv go.ils it sought to achieve when il .ipproved the I i.uis.iclion m the first 

inst.ince. 

APPI l( Altl.K. LKCiALSl ANDAUDS 

in ilus ov ersighl process thc Bo.iid is .isscssmg NSs.ind CS.X I scompliitice 

aiid iinplcment.llion ol condilions imposed in Decision No 80 ( SX/NSCR DFiC No. 

8''. p loo I he Board is in.ind.iled lo detenmne whelhcr .mv new or addilioii.il 

eondilions should be imposed in connection vvilh thc I ransaction. Id. 

In delcnnmmg whether new conditions are lo be imposed or exislmg conditions 

modified, the Board should be looking al the transportation policy as set kirth in the 

Intersiale Commerce ,Ael as well as the public interesi slandards applicable lo the 

not gu.iranlee instant siietess W hile we pl.mned extensivcK, as Jid our competition. Norlolk 
Southem, we tell short ol our goals Some otthe proolems were imexpeeted as shippers made 
decisions to roule tranie in wavs that we simplv tailed to anticipate Regrett.ihlv, manv ofthe 
serv iee prohletns were ototir own doing I or this. 1 .mi trulv sorrv. 



appnnal oflhe original merger and the original imposition of condilions upon the 

Transaction, See 49 CS.C. Section 10101; 49 C.F .R. 1 180.1.4. see also. Lnion Pacilic 

Corp. et. al. C"ontrol and Meruer Southein Pacitlc Rail Corp el. al.. Finance Docket No. 

32700 (Sub No. 26) Augusi 14. 1998) p. 3 (additional condilions vvould bc grunted only 

upon evidence required for inconsistent applic;ition in merger proceedings). 

Bv these comnx-nts. CPR asks thc Board to continue its oversight ofthe various 

issues described belovv vvhile CPR attempts to negotiate mutually acceptable resolutions 

ofthese issues with CS.X i and NS, Fxcept as expressly .set forth below. CPR does not 

believe additional or modilied conditions are necessary at this lime, however, CPR. in the 

event ( PR is unable lo reach an acceptable resolution ol ihese issues. CPR mav find it 

necessarv to pctilion the Boaid tbr relief. 

(iA I K.WAN ANI) 
RFPUKSKN I A TION (ONDI TIONS 

A. ('/'A'-( SXT Traffie helween Port Elizahelli'Pnrt Newark and Selkirk. 

( PR intends to negotiaie ch.inecs in its operating relationship with ( SX I that 

vvould .illow ( PR to iiitercli.ingc iLiliic with ( onr.ul .it ().ik Island. New .lersev for 

tniftlc currently interchanged hetween CSX I and ( PR at Selkirk, Nevv N ork ( PR 

4 I he I niei 1,1 used hv the Ho.inl lor imposing eonditions is set torth m 1''C F R IISO Idl l 

(111 he Ho.inl li.is hroad authorily lo iiii|H)se conditions on consolid;Uions, including those that 
miglii he uselel in .mielioraling |)oie,iti.il aniieoni|x'titive ettects ot .i eonsoiid.ition Mowever, 
(lie Ho.ttd leeogni/es thai eondition-. ai.iv lessen the lK-iietlts ot a eoiisolul.ilioii to IH>[II the 
carrier and ihe puhlie. Theretore, thc Hoard will not noiiiially inii>ose eondilions on .i 
eonsolidaiioii to pioteei a earriei unless essenti.il serviees are atlecled and the condiuon: (i) Is 
shown to lx.' related to the mipact ol the eonsolid.iiion. lu l is designed to enahie ship(x.-rs to 
receive adequate -rvice; ( i i i l would iioi pose unreasonahlc operating or olhcr prohlenis for thc 
eonsolidated e ri • ; ;;nd (iv) would not frustrate the ahilitv of the consolidated earner lo ohtain 
the anticipated piolie henefils. Moreover, the Board iK-lieves that mdeinnificaiion is ordinarily 
not an .i()propriate remedy in eoasolid.iiion proceedings. Indeninitleaiion conditions ean he 
antieoiii[K.'lilive hy requiring the eonsoiiilated earner to suhsidi/e carriers who are no longer ahle 
to eoinpele elfieienl'y m the marketplace 



suggests that, thc compenscition normally paid bv it to CSX I kir this serv ice (betvveen 

Selkirk and Port Edi/abelh Port Newark) be reduced bv an amount equal to C S.X I "s 

avoided cost it otherwise vvould have incurred in transporting this trattic betvveen Port 

Newark Port I li/abeth .ind Selkirk. Nevv N ork. lhis wav C S.X 1 will .still enjoy its 

contribution from this traffic. 

1 he suggested .ipcnitional change is designed to remedv ,i luiim that is the diiect 

result ofthe Iransaci m. I he service disruptions vvere a direct cause ofa transfer of" 

traflic prev iouslv mov ing over this eorridor to ro;id I lie operational change is 

speciticallv intended lo improve serv ice to the shipping public. .At a minimum it vvill 

restore a ;nuisport.ition o|ilion to shippers mto .iiid out ol the Port Fli/abeth'Port Newark 

are.i lli.it w.is lost I hc oper;itioii;il ch.mge could also cre.ite .in opportunitv tor mov ing 

incic;iscd volumes ihrough this corridor In addition, the icmov.il ol the rcnKiiiiiiig 

tni Ihc liom the ( SX I sv stem onto the CPR sv stem will licl|i rchev c congestion west of 

the 1 ludson .uul in Selkirk N .ml ( PR would tn!ns|iort Ihe tniffic in snu;lc line service 

trom ().ik Isi.Uld lo desliii.ilions m 1 oronto .iiul Montic.il. 

Nol would this opcnition.il ch.iiige iiii|iosc sigmlic.ml opcnilmg problems on 

C S.X 1. .lusl the o|iposite. I he serv ice would remove Uiitiic mov mg over ( S.X 1 s 

congested west side i>f Hudson I ine .md out of Selkirk N';iid onto thc D&ll svstem. It 

vvould have tio operational inipact on C S.X I othei than performance of a switch at Oak 

Island N'iird vvhere ( onniil and CPR are alre;idy co-located 5 

Finally, this service ch.inge will not have an adverse impact on ( S.X I and will 

certainly not h:imper its ability to obtain the benellts ofthe I ransaction. lo the contrary. 
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this modification vvill allow CSXl to;ictu;illv derive the economic benellts from this 

serv ice change Indeed, iinplemeniation of this nuKlitlcalion ui the maximum exleiii 

possible could actually vield positive revenue gains to CS.X I tbr transportation service it 

does nol participate in. 

To fully reali/e the benellls ofthis modification, the inlerchange belween CPR 

and C onrail al Oak Island must be recogni/ed as one ofthe galevvavs lhal must remain 

open in accordance vvilh Decision No. 89. 

I he CPR-Conrail gatewav at Oak Island vvas first established in 1979 pursuanl lo 

an Agreemenl betvveen the Delaware and Hudson I'.ailvv.iy Compain (;i predecessor to 

the current ( PR subsidiarv ) ;iiid Conrail. Purse.ml lo Section 2Ol ot the L'7o 

Agreement Comail agreed to interchange intermodal tniliic with Dcl.iware ;iiid llud'.oii 

Railw.iv ( onip;inv .it 0;ik Island. Ihc 1979 Agteemeiil w;is ;issigned to ( PR's D&H 

subsidi.irv .it the lime it .icquired the .issets o! the then Ixiiikrupt Dcl.iw.ire and Hudson. 

Part ol the le.isoii lor the assignment w.is the leciigiiilion that the D&ll fniiiehisc served 

an import.lilt public riiiiclion in pioviding competition to Connul. ( ;iiuidian Pacilic, I td. 

Purchase and l r;ickage Rights. Delaware and Hudson Railway Companv, 7 ICC 2d 95. 

1 18 (1900). I he iiileicli.mgc requirement cont.uncd m the 1979 .Agieciiicnl w.i^ never 

removed .uul rem.mis m force lockiv. 

.An oblig.itioii to m.iinkim a g;itevvav imposes ,i series ol responsibilities upon a 

carrier As t i . j Interstate Commetce Cotnmission staled in 1982 in ils I rallK IMotective 

Conditions decision; 

.*! CI'R opetales an intermodal facilitv at Oak Island pursuant to an operating .Agreement hetween the 
Deiaw.ire and Hudson Kailw.iv ( ompanv .md Consolid.ited R.nl (. orporation, d.ited April 2.'>. l')7') ("l')79 
Agreement 
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In Deiroit. I & I . R. Co Control. 275 FC C. 455. 492 (DT&I) (i950). lhe 
' 'ommission developed a standard set of six specific conditions whic!; have been 
.mposed alniosl aiiiomaticallv and ideiilieallv in everv nierger pmceeding. 

I hese Conditions are general in nature in that they ideniify neither specific 
carriers nor individual galevvavs. Condition 1 requires a consolidated ca» cr to 
'maintain and keep open all routes and channels of trade via existing junctions and 
gatewavs' unless otherwise aulhori/ed by the C ommission. C ondilion 3 requires a 
consolidated earrier to continue 'present traffic and operating relationships.' 
Condilions 2 and 4 pnihibit discrimination 'in the arrangemeni of schedules' and 
'in pnimpiness |and| frequency of service.' respectivelv Condition 5 precludes a 
consolidaled carrier trom restraining 'the right of induslries locaied on the 
acquired line lo route traflic over any or all existing roiUes and gatewavs,' 
Condiiion 0 merelv pnivides standing lo seek laler modification ofthe 
C onditions (i 

Ruleniakinu C'oneeniiiii; I ralhc Pmteelive Conditions in Railmad Consolidation 

Pmeeedim;s. 300 FC.C 1 12 ( L'82): .ee also. Canadian Naiional Railway C o. Conlml 

Illinois Cenlral Corporation, Finance Docket 3 i350 p 5o (1900) (requiring CN IC to 

keep its Chicigo gatew;iv tor Soo origiiuitcd tniftlc tmm North DakoUi "open and 

competitive"). 

Here ( PR requests thc Bo.ird impose .i slight modillcalion to its gatew.iv condiiion 

specille;illv lecogni/ing Oak Isl.md .is an inlerchange within the scope ol tli.it condititMi 

B. (^ 7'A":.\.V11 affic Helween liinghamion or , lllentown and lhe ('(mrail Norlh Shared 
. issel . irea. 

On sjilit dille ;iiid sliorllv iheie.itter. the-.-w;is ;i gener.il svstcm t;iiluieoii virUi.illv 

all oflhe portion otCoiiniil .icquired by NS I his effectivelv prevented (PR tmm 

elfectively m.irkelmg the new service mto the North Nevv .lersey Shared .Asset .Area. 

(> Ihe ( ommission went on lo sl.ile lliat: 

the ( ommission has inteipreled the Dli'C:l ( onditions, speciticallv ( ondition 1, to require rale 
equ.ili/ation A eonsolid.iled earrier was geneiallv prohihited troni maintaining r.ites on its new 
single-lme routings resulling from the eoiisohdalion helow the rates on anv eoinpeting joint- lmc 
mutes in whieh it participated We leared that i f a single-line rate were lowered without securing 
the concurrence o fa l l connecting e.imers in lowering the corresponding ioint-line r.ites. the 
'eonimercial elosinv;' ofcertain routes or eateways would oceur and eompelilion would he redueed. 



F v en as NS serv ice improved CPR was unable lo take advantage of ils righis under 

the seiilement agreemenl becau,se service trom Binghamton and .Allentown lo the Nortii 

Nevv .lersev Shared Asset .Area was too poor to allovv CPR to etfectivelv compete, l his 

vvas more a lunction ot the way NS .serv ice into thc North Shared Asset .Area was 

structured rather than due lo any particular failure of NS to provide service. Io provide 

a competitive .service sufficient to draw cusUmiers Irom olher carriers. C PR should be 

permitted to carrv this traffle itself to Oak Island and interchange it to Conrail just as NS 

and C S.X I do. l his would prov ide lhe closesi thing possible to competilive single line 

service 

CPR IS currentlv discussing this revised operating plan .md will torm.illv request NS t 

m;.' .- the cli;iiiges described ;ibov e. CPR requests tli;il the Bo.ird retain oversight 

jurisdiction over this issue m the event the parlies ;uc un.ible to le.icli .igreement. 1 he 

clKinge suggested In ( PR will benelil customers as well ;is NS since ( PR is willing to 

continue to p.iv the .ipphc.iblc .imount due uiuler existing joint line .irningciiictil vvith NS 

less NS s .ivoidcd costs, 

(". Traffic lietween llarrishurg iind the ('onrail South Shared . isset . irea. 

As with lhe North Shaied .Asset Aici. the split d.ile severeiv ilisnipted NS service to 

the ('onniil South Sli.iied Asset .Are.i ( PR tniffic lo this .uea is interchanged with NS at 

Allenlown. Pennsv Ivania.7 NS then Uikes this tratiic lo Philadelphia where it translers il 

to Conniil for deliv erv to customers Despite the N'S recoverv . this serv ice remains 

ineflleieiil and poor. 

7 the parties originallv intended to interchange this traffic at llarrishurg. I'ennsvlvania this pnived lo he 
not feasihle I ater thev attempted to interehange this traffic at a location ouiside l'hil.idelphia known as 
Ahrains Yard I his interchange was unsuccesstui as well. 1 he interch.vnge loeation was then moved to 
Allentown were the iraflic is interehanued lodav 
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I 'nder Section 2.01 ofthe 1979 .Agreement. CPR has the right to interchange lraf"flc 

direcllv wuh Conr;iil in Philadelphia CPR suggests lhal Iraltic interchanged vvith NS al 

.Allentown instead he interchanged diree'lv fmm CPR to Conrail at Philadelphia. Again, 

as vvith the North Shared .Asset .Area. C PR is willing lo conlinue lo pav NS ils nonnal 

division from AlleiiUnvn less its avoided cosls. 

As vvith the other proposed modilicaiions. this change will nol deii> NS the benellts 

ofthe merger. It will impmve serviee and increase revemies kir all parties. CPR is 

currenilv discussing this revised operating plan with NS and vvill formally requesi the 

changes de:scribed ;ibove ( PR requests that the Board relain oversight jurisdiction ove 

this issue in the event the parties l;iil to tc;ich .igicemeiit .uul modifv ils (iatewav 

('ondition lo recogni/e Phil;idelphi;i ;is a g;itew,iv for puiposes of th.il condition. 

IL Servi: e lo Shortlines. 

I he NS setllemenl .igreement .ilso ;illowcil ( PR lo g;iin coninieici;il .iccess to ccrl.iiii 

shorlline raiho.uls ;iloiig lines ;icqiiiied bv NS from ( oiiniil As noled .ibove. llicie h.ive 

been sii^nillc.iiil service issues lee.irding inillic inteicli;ingcil bv CPR lo NS lot lurlher 

c.un.Ige lo these shortlmes. lhe inleicli.uigcs ,it ll.uiisbiirg Binghamton .uul Mlcnlowii 

for this tniHic simplv do nol vvork. 

,\s noled .ibovc. ( PR li;iiiis go by iiKiiiv oi'the connections to these shortline c.irriers. 

I he sole reslriclion on ( PR's abihtv k> interchange liaftlc lo these earners aie lhe so 

called "paper barriers"" imposed bv Conniil at the time it sold these lines to the shortline 

operators. 

It vvould be in th.- best interest ofall parties if CPR was given the right to interchange 

traffic wilh ihe.se shortline operators directlv or at a nearbv mutuallv eonvenienl localion. 
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This vvould impmve service kir all parties and vvould relieve NS of its obligation to 

provide low margin short distance svviiehing-lvpe service to lhe.se carriers. 

CPR respects iN'S's contractual relationship vvith these carriers and is willing to 

reimburse NS for the lost contribution il vvould have received irom handling C PR traffic 

from the prev ious points of interchange (.Allentown. Binghamton. Harrisburg) to these 

shortlines 

( ()N(;i.STION IN THK NFNV \ ()RK MFTROPOLITAN ARFA 

An additional condition tluit m.iv be required during this oversight process 

vvould be one giving C PR ;iccess to the Staten Isl.ind R;iilwav I he Staten Island 

Railvv;iv is an .ib.indoiicd line which runs .ippmxmi.itelv nine miles fmm ;i connection 

vvith Coiiiiiil's 1 ehigh I me in I 'mon County. New .'crsev lo Arlington N'.iid on the 

norlhwcst corner ol St.ilcii Island. 

I p until 1901. thc rc.il pmpcrtv oflhc St.iten Isl.md R;iilw.iv vv;is owned bv 

CSX I .md leased to the Sl.iteti Isl.md R.iilw.iv ( orponilion t "SIR("")8 I he line vv;is 

ah.indoned .ilIci the closure ol I S. 1 mes .u the I lowl.iiul I look M.u iiie I cnum.il m 

Stiitetl Isi.uul .lllll thc closure of Pnutoi .uul G.imblc s Port Ivoiv l.ictlilv W illunil 

these shippers lhe hue w.is not vi.ible iind. in L>9|. S1R( .ib.iiuloncd it. W hile ( SX 1 

continued lo own the tnick. il provided no service. Subsequentlv. ( S.X I sold the 

Nevv N ork ( itv portion of the line to lhe Nevv N ork C itv Fcoiiomic Dev elopmeni 

("orponilion and the Nevv .lersey portion of the line to the Stiite of New Jersey. 

In 1900 the I low land Hook Marine tenninal vvas reopened. Since reopening 

the terminal operators have been demanding renewed rail serviee. Recentlv. the 

8 SIRC was a whollv owned suhsidiarv of the New V ork .md Siisqueti.iiin.i R.iilwav (orporation which 
turn, was a whollv owned suhsidiarv of Delawiire Otsego Corporation 
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governors ofNew N'ork and New .lersev have entered inlo agreements necessiirv to 

re-establish rail connections lo bring this line kick into operation. 

Sometime in the next live ve.irs. CPR expects service to be re 'stablished on 

the Staten Island Railway and would like lo have an opportunity to be one of the 

carriers pmviding si rvice to that railwav. Most ofthe rail infrastn-ctiire is alreiub in 

place and opcnition ofthe Staten Island has the poienlial tor relieving .some ot the 

congestion in the New N ork Metmpolitiin Area. 

1 ASI Ol n i l HUDSON 

In its Decision appmv mg the I r.uisiictioii thc Bo.ud . in lecogniiion ol New N oik 

State's investment m the line, ordered ( SX 1 to negoli.ile .111 iigreenieiit with ( PR lor 

haulage or tiackage rights over the east ot the 1 ludson line Imm I resh Pond (on I ong 

Island) to Selkirk. N.N'. CSX/NS/CR Dee No. 89 .u p 8 v 1 he S I B st.ucd lh.it. m thc 

evenl the p.uties were unable to reach an .igieenieni wilhm ()0 davs ol the d.ilc ol ihe 

onlcr, il would imtiiite .1 pmceeding lo "deleriiiine how the needs oflhc Nevv Nork piirties 

.lie to he .idilri-sscd "" Id, 

( PR .lllll CSX I vvere iiiiiible lo re;icli iigreemcnl within the deiidliae iiiul the 

Bo.ird iiiiliiHed il |iioceedmg. On December IS. 190S, the Bo.ud is ned .1 decision 

gninting CPR Inickagc righis between Albanv. New N ork .md 1 resh Pond. New N ork. 

This deeision w.is iimciided .uul ckirilicd bv Decision 12 1 d.ited Mav 20. 1900. 

As the rcsull ol these decisions. CPR w.is given tmck.ige rights over CSX 1 lines 

between Albiinv and Poughkeepsie. New N'ork and operating rights to use CSX I s Oak 

Poinl N'iird. CPR eniered into separate agreements witli the Slate ofNew N'ork iind Metm 

North Commuter Railroad Companv lo complete its mute into New N ork City. I lnder 
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the .Igreement vvilh Metro Norlh. CPR was granted trackage rights lo operate over the 

Metro North Fine betvveen Poughkeepsie. Nevv N ork lo High Bridge. Bronx C ounty, 

Ne-vv N ork ( PR's agreement vvilh the St.ite ot'New N ork gave il rights over the Stale's 

(,)ak Poinl Link tmm High Bridge U) C S.X I "s Oak Point N aid. Following lhe.se 

decisions. CPR and CSX I entered into a trackage rights agreement iind ii switching 

agreement implementing these decisions. 

CPR"s service into New N'ork ('itv got offto a mcky start. Due to poor 

commumciilions betvveen the carriers, cars weic misidentified ;ind misrouted. C S.X 1 

emplovees on the ground niiule CPR operations in ().ik Point N iird dilficult (';irs not 

switched within 24 hours were sent b.ick to Selkirk CSX I look the position th.it niiiiiv 

customer ser* ed facililies were actuaiiv pniprietiirv Licililies belonging to CSX 1 iind 

denied then use to (PR In .lion, the coiuiuct ofboth piirties w.is cie.itmg conditions 

where iiiiotlier miiiul of liliciilion over l ast ol Hudson service iippciirei! to be mev it.ible. 

I iickilv, cooler lic.iils picv.uled Subsequenllv lhe empiov ces olCS.X 1 iiiul ( PR 

coiuliiclcd .1 senes ol nu-ctiiiL's in .in ctioii lo resolve ililicicpces ,iiul inipnne service. 

.As p.iil ol this process the p.irtics e.imc to .igrccmeiil over their res|icelivc use ol Hunts 

Poml I ciiiiiii.il .uul 11.uiem Rivci N .iid In .uldilion. hom .i serv ice si.iiulpoitil. the 

parties agreed th;it CPR would mleich.inge tniffic directlv with the New N ork .uul 

Atl.intic R.nlw.iv with Us own crews .uul eqiiipiiieiit. 

As the result ofthese cooperative ellorts. CPR"s traffic over the Fiast Side ofllie 

Hudson has gnwvii signitlcantlv. .At the start ol the service, C PR iiaiisporled an average 

of 6 e.irs per dav betvveen .Albiiiiy and 0;ik Point 3 dav s per week l o-kiv. CPR is 

can-ying 24 cars per dav 3 days per week and expecls Uallic lo increa.sc significantly. 
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CPR and CS.X 1 iire vvorking together with the Slate ofNew Nork and Metro 

North to inipnne clearances on Metro North's lme between Poughkeepsie and High 

Bridge so the carriers can iniliale intermodal serv ice. Finally. CPR and C SX I are in 

negiitiations with .Metro North over 'ssues relaling to movement of 28C>.000 pound cars 

over lhat line into New N'ork City. 

Whiie the e-.eiiis de.scribed iibove certainlv are positive, the parlies still have a 

long way lo go. Despite a clear commitment bv upper and middle level management of 

both parties lo work oul issues relating lo this serv ice in an amicable manner. C PR still 

has diftleultv with CSX I field personnel In iuidition. there contiriic to be significant 

issues relaling to deliverv and pick-up otCPR cars to customers. W lule we do not 

believe this is based upon intentional discriminatory treatment, the poor switching service 

bv ( SX I is making it difficult kir CPR to win new cuslomers. .Another pmblem sulJered 

bv ( PR continues to be the misrouting of Ciirs. 

I K-spitc these difficulties. ( PR rem.uns confident thiil it c;in resolve these issues 

vvith CSX I without the need lor Bo.ud intervention ( PR does request, however, th.il the 

Boiird relain lurisdiclion over .uul contmue to monitor the silii.ilioii on the I .ist Side ol 

lhe Hudson ( PR tirmlv believ es continued Bo.ud oversiiiht is iiecessiirv lo insure 

contiiuied coopenilion 9 Hie onlv additioiuil condition required bv CPR in connection 

vvith thc l .ist Side ol the Hudson vvould be .i modilicalion ol the Boiird's trackage rights 

9, In its Mav 2 I, l'»'>'*deeision. w uh respect to (PR's rights to connect direct!., tothe New Ye k .ind 
Atlantic, the Hoard sliii. d: 

( I ' luither requests that we tetiiin iiirisdielion over anv -f;iiliires to ai;rec'" .is to the matters in 
Decision No KW We stated th.il ( I ' or NY.S:A would have cert im rights to f.ieilit.ite a I I ' -
NY&A interchange, hut only upon thc working out of "suitahle eonipcnsiition arriuigen'enis w ilh 
CS.X " See Dec No I0'>. slip op iit 7-8 (~S.\ concedes, iind we agree, that we would n.ive 
lurisdieticn to make ii delenninalion in the ease ol such a failure lo iigree. 
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grant expressly authorizing CPR direcl access to New 'N'ork and .Atlantic ;il Fresh Pond 

Junction. 10 

B L F F A L O CONDITION 

In Decision No 89, the Board made that portion oflhe CPR-C S.X 1 seiilement 

agreement reducing applicable switching fees kir tnitfie diverted hom truck an express 

condition ol the merger. I hai -ondition has been successfully implemented and CPR has 

no issues vvith regard to it. I here is. hovvever. another issue in the Butkilo area that is 

causing serious serv ice difllculties tor CPR. 1 his issue did not become apparent until 

after the split diile. 

Prior to the 1 niiis.ictioii. CPR iind Conniil :i 'crehanged Iralhc between ( PR s SK 

N ,ird iind Conriiil's I rontier N ard. By iigreemcnl the piirties look turns delivering tr.iltic 

lo the other. During ii given six month period CPR vvould t.ike its tniftlc hom SK N'.ird 

lo I rontier N'.ird deliv ering il l<» ( onnitl I )iirtng the follow mg six months. ( onniil would 

come to SK fmm I tonticr lor this tniltic. 

.As the tesult ol lhe Ir.ms.iclioii. C S.X I ri-ccived Fmnticr Niiul while the tnick.ige 

connecting SK N'.iid with Fmnlier N'.ird w.is convcvcd to NS ! I CSX I did nol receive 

ttack.ige nghis over the lhis tnickage to iillovv it to Inivel Imm f miilier N aid lo SK. 

Because ol this. CSX 1 Ciiii no longer In;.el to SK to pick up or deliver CPR traflic iiiid 

thus ciin nol live up to ils obligations under its interchange agreemenl with CPR. C PR 

did retiiin trackage rights over the these tracks iind retiiiiied the right to gain aeeess to 

Irontier. 

10 CI'R will attempt to negotiate an agieement with CS.X 1 to lorni.ih/e the service that exists todav. 
Should those negotiations prove unsuccessful. Ho.ird intervention ma\ he required. 
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Thus far. NS has failed to grant trackage rights to CSX'F iillowing it lo 

interchange traffic vvilh CPR at SK N ard. It is nol clear whether this taiiure s the result 

ofa refusal on the part of N'S or a failure to request on the part of CSX. What is apparent, 

hovvever, is that as ihe resuil otCS.X 1 "s failure lo reserve these rights as part ot the 

Transaction, it hiis \ iolated the interchange agreement with C PR and has been forced to 

su.spend a balanced, mutually beneficial relatii nship. Now. as lhe resuil oflhe 

Transaction, the burden of moving interchange traffle between ( PR and CSX 1 in 

Buffalo liills exclusivelv :>n CPR CPR is currenilv .ittempting to resolve this situation 

vvith NS and CSX I . howev er, i f these el lorts are not siieeesskil it m;iv be necess.irv kir 

CPR to request the Boiiid to impose ;iii iidditiouiil conditions requiring NS to convev the 

necessary Iriickiige rights to CSX 1 to iillow il to come to SK N >ird for the purpose of 

interchanging trallic with ( PR In the iilleniiilive. il nuiv bc iicccssiirv for ( PR to .isk tlic 

Bo.iid to rec|iiirc ( SX 1 to icmibiirse ( PR the costs it now incurs m providing 

interchiinge service to ( S.X I ; i ! Fmnticr N ,ird for six months out the vc.ir. 

I Ins coiulilion. it required, would be consistent with the Bo.ird s policv lor Ihe 

imposition ol iiddilion.il condilions .is p.ul ol .ui oveisiglil process. S.-e 49 ( I .R, 

I 180.1(d) First, it iippe.irs that the lailure ol C S.X I and NS to pmvide tor these rights 

vviis iui oversig'it in the origitiiil tninsiiction. I hus il is directly rekited to th.e 1 nins.iction. 

Second, the condition is specillcallv and solelv designed to impmve service in lhe 

Buffalo I erminal arcii iind. indeed, restore service paritv. vvhich vvill nitimately benefit 

shippers. I hird. this condition would not impose an unreasonable operatin- urden on 

CS.X T This eondition wo-ild restore a balanced interchange and would merely require 

11 SpeciHe.illv. the traflic to gitin iieeess to ( PR's SK Yiird. CSX 1 would require righis on NS's Hisoii 
Sireel and Howard Mreel running Iracks and lhe Southern I ler from SK Yard lo C I ' Depew . 1 he tolal 
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csx 1 lo perform the same serv ice as its predecessor did prior to the I ransiictioti. 

Fourth, the cosl and burden ofthis new condition would be minimal, given the scheme of 

the I ransaction and vvould nol f"rustr;ile CSX 1 "s abililv U) iichieve anlieip;iled public 

benefits. 12 

I MF HFL TLINF (ONDITION 

CPR has access lo Phikidelphia and is a participant in the Philadelphia Belt line 

Agreement Pursuant to the terms of thiil Agreement. CPR has ;ieeess lo shippers who 

have access to the Philadelphia Bell l ine Riiihoiul. 1 hits f";ir. ("SX I ;ind NS appear to be 

adhering lo the Philitdelphia Belt I iiie principle and have not mtertered with an> right ol 

iiccess enjoved bv ( PR under it. 

( <)N( LLSION 

NS iind CS.X 1 hiivc kiced signiticiinl cli.illenges in implementing this ininsiiction. 

W hilc then serv ice h.is improved, much mipmvemcnl is still needed it NS ;ied ( SX I iire 

lo deliver lhe serv ice origin.illv pmmiscd in llu-ii Apphcilion for .ipprov.il ofthe 

1 niiisiiction. 

Tmm CPR's staiid|>oml. the I nms.iction h.is luul .i sigmtic.inl iidverse iiiip.icl on 

CPR's operations and revenues ( PR is. however, committed to working vvitli bolh of 

lliese carriers ki impmve customer serv ice. 1 he Board sliould. however, be prep.ired to 

retain oversight jurisdiction ov er this I iansaclion since it nuiy be necessary to impose 

distance is approximatelv 2 miles 
12 I'ursuiint to 44 ITS C Section 107 12 . tail carriers are under a dutv lo provide lor pmper, equal .ind 
re.isonahle fiicilities lor interchange In filling to provide ( SX I with ihese necessarv liiiek.ige right in 
order to maintain such f.K ilities lor mlerchange, NS. CSX 1 or hoth. iirguiihlv viohited ihis prov ision For 
this rc-iison. lo the extent, necessarv. CI'R requests that ( I'R compel CSX 1 to eompens.ite CPR tor this 
inlerehiinge service pursuiinl to this seeiion should the Hoard determine Ih.it it does not wish Ui require NS 
to convev iniekage righis to CSX I lo enahie il lo gam .iccess to ( PR's SK Yard 



additional conditions in order lo achieve the policy goals the Board soughl lo achieve 

when it originally approved the Fransaction. 

Respectfully submitted. 

Titnolf. 
Altornev kir C'an;idian Pacific Railwav. 
500 I ine Railroad Companv. Delaware 
and Hudson Railway Company. Inc. and 
St. l aw renee and Hudson Railway 
( omp.my 
Ciiiiiidi.iii Pacific I.egiil Serviees 
501 Marquelle .Ave, S, 
Minnciipolis. MN 55402 
(012) 147-8325 
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C'LR FlFICA l Fi )F SI RVlCli 

1 herebv certifv thiit on this 13th dav of .lulv. 2000. 1 caused copies ofthe 

foregoing Comments to be served, bv tlrsl-class mail, postage prepaid, on the following 

counsel: 

Dennis Ci. Lvons. 1 sq. 
Arnold & Porter 
555 I2lh Sireet. N.W. 
Wiishington. DC 20004-1202 

Richard A. Allen. Fsq. 
/uckert. Scoutt & Rasenberger. 1 I P 
888 17th Strecl. N.W. 
W ashmgkm, DC 20006-3939 

CJLifnothy C|r^liih;ahv 
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