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BEFORE THE
SURFACE TRANSPORTATION BOARD

.+ NORFOLK

NORFOLK SOUTHERN RAILWAY Finance Docket No.
COMPANY -- CONTROL AND OPERATING (Sub-No. 91)
LEASES/AGRFEMENTS -- CONRAIL INC.

AND CONSOLIDATED RAIL

CORPORATION (GENERAL OVERSIGHT)

COMMENTS AND REQUEST FOR ADDITIONAL CONDITIONS
OF THE CITIES OF EAST CHICAGO, INDIANA;
HAMMOND, INDIANA; GARY, INDIANA; AND WHITING, INDIANA
(COLLECTIVELY, THE FOUR CITY CONSORTIUM)

PREFACE
Pursuant to the Surface Transportation Board's ("STB"
Board") Decision No. 1 served February 9, 2000 in the above-
captioned proceeding, the Cities of East Chicago, Indiana;
Hammond, Indiana; Gary, Indiana; and Whiting, Indiana
(collectively, the "Four City Consortium” the "Consortium" or the

"Four Cities

") hereby submit their Comments and Request for
Additional Conditions with respect to the implementation and
satisfaction of certain conditions imposed by the Board in

Decision No. 89 in Finance Docket No. 33388 (served July 23,

1998), approving the Application by CSX and NS for authority to
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No. 114 served February
Comments consist of > arts Part One is the
statement -he Ma >f the Four Cities: Robert
Mayor of the City of East Chicago, Indiana; Duane W.
jammond, Indiana; Scott L.
iana; and Robert J. Bercik,
ana ("Mayors'’ V.S.
Bur s, a consultant
Part Three is
itions previously imposed to
adverse environmental impacts

inadequate and why additional

~ vy

'As used herein, “CSX” means CSX Corporation and its rail
“NS” means Norfolk Southern Corporation and its rail

iates; CSX and NS are collectively referred to as the

icants”; and “Conrail” means Conrail Inc. and its rail
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JOINT VERIFIED STATEMENT
OF

HON. ROBERT A. PASTRICK
HON. DUANE W. DEDELOW, JR.
HON. SCOTT L. KING
HON. ROBERT J. BERCIK

We are Robert A. Pastrick, Mayor of the City of East
Chicago, Indiana; Duane W. Dedelow, Jr., Mayor of the City of
Hammond, Indiana; Scott L. King, Mayor of the City of Gary,
Indiana; and Robert J. Bercik, Mayor of the City of Whiting,
Indiana. We are the same Mayors who submitted verified testimony
on behalf of our cities (collectively the "Four City Consortium")
in the Surface Transportation Board's proceeding comnsidering the
acquisition of Conrail, Inc. by CSX Transportation, Inc. ("CSX")
and Norfolk Southern Railway Company ("NS") and their affiliates.
Our testimony in that proceeding accompanied the October 21, 1997

Comments of the Four City Consortium.




We understand that the Surface Transportation Board has
initiated this oversight proceeding to assess, and is requesting
comments from interested parties on, the implementation of
operations by CSX and NS over the lines they acquired from
Conrail, and on the railroads' -ompliance with the conditions
imposed on the approval of the transaction. We are pleased to
share our views on these issues.

By way of brief background, our four contiguous
communities, with a combined population of approximately 208,000,
are located in Lake County in northwestern Indiana, directly east
of Chicaaoc, Illinois. The area is a major crossroads for
regional ard transcontinental rail and motor carrier freight
traffic. Cur region is also densely populated with industrial
development and residential communities, and there is
considerable local commercial and personal vehicuv'ar traffic.

The strategic geographic location of our com. inities is such that
there is a maze of hundreds of miles of rail lines traversing our
cities. These lines criss-cross in every direction.

As one might expect, the enormous volume of rail
traffic moving over the lines in our region creates considerable
challenges for our cities from a community safety, environmental,
and regional planning perspective. A majority of the rail
infrastructure in our four cities is owned or controlled by CSX
and NS, whose main through routes between the Chicago area ard
the eastern United States traverse the area. The severity of the

problem is intensified because the vast majority of the railroad




lines cross local roads and highways at-grade (there are
approximately 250 at-grade crossings in our four cities)

The adverse safety and environmental impacts on our
communities caused by the railroads' activities are considerable.
emergency service, public transit, school bus, and
private and commercial vehicles are constantly being detained at
grade crossings. Our region has among the highest incidences of

vehicle-train collisions and fatalities of anywhere in the
country. Frustration amongst our residents is growing, as longer
and incremental increases in train traffic traversing critical
line segments since implementation of the Conrail transaction
have exacerbated the safety and environmental situation.

While each of our four cities has an individual
interest in developing and maintaining our own transportation
infrastructure programs and in mitigating the impacts of the
area's significant rail operations, we share the view that the

affic problems confronting us must be addressed regionally

are to be effective in mitigating the adverse impacts of
rail operations. Thus, when the Conrail acquisition proposal was
announced, we banned together to collectively assess the
transaction. After considerable study and coordination, we
developed a program to mitigate the adverse impacts of the
transaction regionally. Through cooperation and hard-work, we
eventually reacled a settlement agreement with CSX in the fall of
1998 concerning post-Conrail train operations. This settlement,

together with the conditions imposed by the STB on CSX and NS,




and the representations made by CSX and NS about their planned
operational and infrastructure improvements in the region, were
designed to alleviate regional congestion-related problems caused
by the Conrail transaction.

Despite our best efforts to establish a framework and
accord for mitigating the regional incremental impacts of CSX and
NS's post-transaction operations, our experience has been that,
at least over certain critical lines, the improvements have
largely been inadequate and have taken longer to implement than
promised. Additionally, certain incremental increases in train

affic over critical rail lines are far beyond those originally
projected by the railrocads and the railroads have failed to
prevent trains from stopping in positions where they block major
at -grade crossings.

Quite frankly, it appears to us that the railroads
underestimated the adverse incremental impacts of their
operations and overestimated their ability to solve those
impacts. The railroads appear to be focusing their efforts on
certain operating/infrastructure improvements that are not
adequately tailored at addressing our cities' unique problems.
More attention needs to be paid to our cities' individual
concerns. The situation is in need of immediate redress.

We are aware that in its June 1, 2000 Report to the STB
on the status of the implementation of the transaction, CSX
explains that the "beneficial effects" of the various capital

improvements it is undertaking in the Four Cities region may not




be felt until "late 2000." Meanwhile, NS does not reference in
its June 1 Report any problems with its Four Cities' operations.
Contrary to the picture that NS and CSX paint, their post-
transaction regional operations are causing significant problems
that the cairriers did not discuss pre-transaction and these
problems have not been sufficiently addressed.

Under the Four Cities' Settlement Agreement and the
conditions imposed on CSX and NS, the railroads, among
things, were required to meet with our cities, to provide

us with information on operational and capital improvements to
address at-grade crossing safety and delay issues, and to provide
us with periodic reports on train traffic levels on two critical
line segments: (1) CSX's Baltimore and Ohio Chicago Terminal
("BOCT") line between Pine Junction, IN and Calumet Park, IL
which traverses the heart of our communities and East Chicago and
Hammond's central business districts (which has 20 at-grade
crossings), and (2) NS's "Nickel Plate" line traversing the
southern portions of Gary and Hammond (which has 49 at-grade
crossings) .

In the case of NS, the reporting has been sparse.
from the limited information provided, and based on our cities'
independent review of the situation, we have confirmed that the
high levels of at-grade crossing blockages experienced post-
transaction on the Nickel Plate line have been caused, at least

in part, by the fact that NS is presently operating approximately

14 trains/day over and above what it represented during the




Conrail co:imrol proceeding it would be operating. NS's blockages
of at-grade crossings on the Nickel Plate line are particularly
problematic as the line crosses our communities in a southeast to
northwest direction, a1 thus crosses both east-west and north-
south highways. As a result of the line's location, Nf's train
stoppages often involve two or three crossings being blocked
simultaneously -- further intensifying the safety and
environmental impacts.
CSX has provided us with more complete information on

its operations over the BOCT line than has NS over the Nickel

line. In our Settlement Agreement and in its

entations to the STB, CSX promised that it would upgrade

-ack structure to achieve train speeds averaging 40 miles

take actiowis to instruct its train crews not to block
critical at-grade crossings, and reroute traffic off the
congested BOCT line to the neighboring Indiana Harbor Belt
("IHB") line and the former Conrail Porter Branch, which is
largely grade-separated and is underutilized. Unfortunately, CSX
is presently operating over four trains a day on the BOCT line
over and above what it represented it would be operating during
the Conrail control proceeding; it has not refrained from
blocking critical at-grade crossings; its average train speeds
the line remain well under 10 miles an hour; and it has failed
reroute a single train off the BOCT line to the Conrail Porter

Branch/IH7? :orridor.




In response to the heightened rail congestion problems
caused by the increased post-transaction railrocad traffic through
>ur communities, and the railroads' refusal to refrain from

ocking critical at-grade road crossings, our communities have
taken several actions. First, because of the railroads'
continuous blockages of at-grade crossings, the Cities of Hammond
and East Chicago enacted ordinances prohibiting the railroads
from blocking the crossings for a period of more than five
minutes at any one time without allowing for vehicles and
pedestrians to cross the tracks, except where required for safety
r other unusual circumstances. In 1992, East Chicago issued
over 1000 tickets for illegal blockage of crossings, and through
June of this year has issued almost 800 tickets. This year
1lone, through June, Hammond has issued more than 3,900 tickets
against the railroads for illegal train blockages.

The issuing of thousands of tickets to prevent the
jestructive community health and safety impacts of the railroads'
operations is not our preferred method of addressing the
situation. However, we believe this action is one of the only
means available to us to force the railroads to pay closer
attention to our critical community impact concerns.
Unfortunately, NS recently decided to file a federal lawsuit
against certain of these ordinances, claiming that it has the
right to block crossings as needed, without taking into account
the destructive community impacts of its actions. It is an

unfortunate that NS apparently believes it should fight for its




right to block critical at-grade crossings in federal court,

rather than focus its efforts on taking steps to eliminate such

blockages -- especially since the elimination of such blockages

inures not just to the benefit of our communities, but also to
the enhancement of the railroads' operations.

Besides adopting the crossing ordinances, our cities
have attempted to negotiate additional agreements with CSX and NS
whereby the railroads would take additional actions to mitigate
their operational impacts on our communities. We are pleased to
report that our cities have been involved in productive
negotiations in recent weeks with CSX and NS over railroad
congestion issues. Our negotiations with CSX have been
particularly productive. These negotiations with CSX and NS

among other things, a possible agreement by CSX to shift
traffic off of the congested BOCT line to the IHB grade-separated
corridor and NS's agreement not to block certain critical at-
grade crossings on the Nickel Plate line.

At this time, it remains uncertain whether an agreement
can be reached between the parties that would obviate the need
for imposition of additional environmental mitigating conditions
by the STB. Thus, we are requesting that the STB adopt certain
limited additional mitigating conditions that are focused on
addressing CSX and NS's operations over the BOCT and Nickel Plate
lines. The details of these requested additional conditions are
detailed by counsel elsewhere in the Four City Consortium filing,

of which this Joint Verified Statement is a part. We would




these conditions be imposed should negotiations over
a settlement agreement between our cities and the railroads fail
prior to the Board's decision in this oversight prcc.eeding.
In summary, based on our experiences with the CSX and
NS's operations since the Conrail transaction was consummated, we
believe that, at a minimum, NS needs to take a clcser look at
addressing the problems its operations are causing, and CSX needs

to do much more to mitigate the adverse impacts of its

operations, as the operational improvements CSX references in its
S

June 1 filing are insufficient to address the incremental impacts
caused by its heavy post-transaction rail traffic density. Based
on our experiences outlined above, it remains questionable
whether CSX and NS will take appropriate actions to solve the
operational and congestion problems in our four cities absent the
imposition of additional mitigating conditions.

We appreciate this opportunity to share with the STB
our views on critical safety and environmental impacts of CSX's
and NS's operations on our communities, and your willingness to

N

take appropriate actions to 'elp alleviate the height ened and
critical congestion problems we are experiencing as a result of

the Conrail transaction.




State of Indiana

County of Lake

Honorable Robert A Pastrick, being duly sworn, deposes
and says that he has read the foregoing Joint Verified Statement,
knows the contents therecof, and that the same are true as stated
except as to those statements made on information and belief, and

as to those, that he believes them to be true.

Subscribed and sworn to before me

this [/_ day of July, 2000.

( 4
"
J. JUSTIL

Notary prli?,for Lake County, Indiana
2
/s
My commission expires: 11-13-01




State of Indiana

County of Lake

Honorable Duane W. Dedelow, Jr., being duly sworn,
deposes and says that he has read the foregoing Joint Verified
Statement, knows the contents thereof, and that the same are true
as stated except as to those statements made on information and

belief, and as to those, that he believes them to be true.

Subscribed and sworn to before me

~

this J__\day of July, 2000.

\
\

J. JUSTEN MURPHY
Notary Publi¢ for Lake County, Indiana

My commiseion expires: 11-13-01




State of Indiana

County of Lake

Honorable Scott L. King, being duly sworn, deposes and
says that he has read the foregoing Joint Verified Statement,
knows the contents thereof, and that the same are true as stated
except as to those statements made on information and belief, and

as to those, that he believes them to be true.

g 24

Subscribed and sworn to before me
A

this |2 day of July, 2000.

BRS¢ e el
J. JUSTEN MURPHY
Notary Public for Lake County, Indiana

My commission expires: 11-13-01




State of Indiana

County of Lake

Honorable Robert J. Bercik, being duly sworn, deposes
and says that he has read the foregoing Joint Verified Statement,
knows the contents thereof, and that the same are true as stated
except as to those statements made on information and belief, and

as to those, that he believes them to be true.

Subscribed and sworn to before me
A\
this |\ day of -duly, 2000.

: A
J. JUSTI’N{[\’:XR HY

Notary Publfic/for Lake County, Indiana

My commission expires: 11-13-01
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I. INTRODUCTION

My name is Philip H. Burris. I am Senior Vice President of the economic consulting firm of
L. E. Peabody & Associates, Inc. The firm’s offices are located at 1501 Duke Street, Alexandria,
Virginia 22314. I am the same Philip H. Burris who submitted verified statements in these
proceedings as a part of the Four City Consortium’s Comments and Request for Conditions filed
October 21, 1997 and as a part of the Four Cities Comments on Draft Environmental Impact
Statement filed February 2, 1998. A copy of my qualifications is attached as Exhibit PHB-1 to

my verified statement filed on October 21, 1997.

The Surface Transportation Board (“STB” or “Board”) by its decision served February 9, 2000
in Finance Docket 33388 (Sub-No. 91) CSX Corporation and CSX Transportation, Inc., Norfolk
Southern Corporation and Norfolk Southern Railway Company -- Control and Operating
Leases/Agreements -- Conrail Inc. and Consolidated Rail Corporation instituted a proceeding to
implement the general oversight conditions imposed by the Board in its Decision No. 89 in this
proceeding. In implementing the general oversight cond™* ", the Board ordered CSX Corporation
and CSX Transportation Inc. (collectively “CSX") and 4k Southern Coiyoration and Norfolk
Southern Railway Company (collectively “NS") to file progress rerorts on the implementation of
the Conrail transaction and the related conditions after the “split date” on June 1, 2000 The
Board also invited interested parties to comment on the progress of the implementation of the

Conrail t-ansaction and the various conditions imposed.

L ¢sX and NS are collectively referred to as “Applicants”.




2
I have been requested by the Cities of East Chicago, Indiana, Hammond, Indiana. Gary
Indiana and Whiting, Indiana (hereinafter referred to as the “Four Cities”, “Four City Consortium”

or “FCC”) to comment on the progress of implementation of the Conrail transaction as it affects

the Four Cities region.

In preparing my comments, I have reviewed several documents and data bases that relate to
motor vehicle delays at grade crossings in the Four Cities region. These documents include:
Portions of the June 1, 2000 progress reports submitted to the Board by NS and CSX that
pertain to the FCC;
Information provided to the FCC by NS and CSX as required by Environmental Condition
Nos. 21 and 51 of Decision No. 89, regarding the number of trains moving over specified
rail line segments in the Four Cities region and average train speeds for those trains;
A computerized data base of citations issued to NS and CSX for violating city ordinances
aganst railroads from blocking highway at-grade crossing in Hammond, Indiana and East

Chicago. Indiana ior more than five (5) minutes; and,

Various filings of NS, CSX and the FCC during the course of these proceedings.

My statement is organized as follows:

Background
Summary
Findings

Conclusion




Il. BACKGROUND

Each of the Four Cities named above is located in Northwest Indiana, at the scuthern tip of
Lake Michigan. This region, which is part of the greater Chicago area, is densely populated with
industrial developmenrt and residential communities. The industries (including steel mills, oil
refineries, an electric generating station and a cement plant) are served by several railroads via

hundreds of miles of mainline, switch, yard and industrial tracks.

The region is a major crossroads for transcontinental rail and motor carrier freight traffic.
Two Class 1 railroads, four terminal and switching railroads, and a regional railroad operate in
the area.? In addition, Amtrak provides inter-city passenger service and the Northern Indiana
Commuter Transportation District (“NICTD") operates commuter passenger rail service in the

region.

As stated in my October 21, 1997 and February 2, 1998 verified statements, railroad
operations over this extensive network currently cause significant safety problems and disruption
of motor vehicle movements throughout the entire Four City region because of the dense industrial
and residential population in the area. The present disruption of vehicular traffic at rail/highway
grade crossings is barely manageable especially with regard to the provision of emergency services

by the local governments. In the Four Cities alone, 243 at-grade rail/highway crossings exist.

¥ These carriers include, NS, CSX, Indiana Harbor Belt Railroad Company (“IHB"), The Belt Railway Company
of Chicago (“BRC"), the Elgin Joliet and Eastern Railway Company (“EJE"), the Baltimore, Ohio and Chicago
Terminal Railroad (“BOCT"), and the Chicago South Shore & South Bend Railroad (“CSS&SB").
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According to the Association of American Railroads (“AAR"), the state of Indiana has the
fourth highest incidence of vehicle-train collisions and fatalities of any of the fifty states and the
District of Columbia.* This statistic underscores the Four Cities' extreme concern regarding

rail/highway safety.

As a result of the barely manageable railroad congestion situation, the Four Cities are deeply
concerned by the impact of the Applicants’ rail traffic on several rail lines in the Four Cities
region. These concerns are exacerbated by the negative impact that the actual increase in rail
traffic over the traffic projected by the applicants has on the Cities' respective infrastructure
improvement and cconomic development plans, which are vital to the economic recovery of the
region. The public safety, emergency services, and economic development concerns of the Four
Cities were described at length in the October 21, 1997 verified statements of the City Planners

from each community .*

1. Econemic Impact of Applicants’

In my October 21, 1997 and February 2, 1998 verified statements, 1 discussed the pre-
transaction levels of rail traffic over the key rail lines in the Four Cities, the adverse incremental
impacts on safety, emergency services, traffic delays and other aspects of life in the Four Cities
that would be caused by the Conrail transaction, as well as the increased economic cost to the Four

Cities.

Association of American Railroads, Overall Rail Casualty Data, preliminary 1998 FRA Data, obtained from the
AnR internet web site; http://www.aar.org/comm.

These include the verified statements of Daniel A. Botich, Michael L. Cervay, Kimberly 1.. Gordon and Donald
F. Thomas included in the Four Cities' Comments of October 21. 1997 (FCC-9).
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The increased costs are a result of four factors: 1) lost productivity resulting from incremental
vehicle delays at rail/highway crossings; 2) additional fuel and oil consumption associated with
the incremental delays; 3) the incremental emissions exhausted into the atmosphere resulting from
the increased delays at rail crossings; and, 4) the increase in the number of rail/vehicle accidents,
injuries and fatalities at rail crossings resulting from increased rail traffic. As fully described in
my February 2, 1998 verified statement, the annual cost to the Four Cities’ communities resulting
from the projected increase in rail traffic equals $3.4 million. The net jresent value of this annual

cost for a 20 year period was shown to equal $48.2 million*

2. FCC Alternative Routing Pl;

As described in my October 21, 1997 and February 2, 1998 verified statements, the FCC
developed an Alternative Routing Plan which would permut the flow of Applicants’ projected
traffic through the Four Cities in a manner that maximizes use of grade separated rail lines and
minimizes millions of dollars of capital investment in rail line rehabilitation and upgrades proposed

by the Applicants.

The FCC alternative addressed two proposed routes included in Applicants’ operating plans.
First, FCC proposed that CSX reduce the traffic it projects to move on the Willow Creek to Pine
Junction and Pine Junction to Calumet Park lines® by using these lines primarily for westbound

traffic, and using the grade-separated IHB line for eastbound movements from Calumet Park, IL

¥ $3.4 million per year, 20 years, 3.6 percent cost of capital/discount rate from the real interest rate on a 30 year
Treasury Notes and Bonds.

% The Pine Junction to Calumet Park line is owned by the BOCT, which is a wholly owned subsidiary of CSX, and
is hereinafter referred to as the “BOCT line”.
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to a new connection with the Conrail Porter Branch near Tolleston (Gary), IN, and .hence via the
Porter Branch back to Willow Creek. This would effectively result in paired mainline tracks, each
with traffic moving primarily in a single and opposite directivii. Exhibit PHB-1 attached to this
verified statement is a map of the CSX Willow Creek to Calumet Park line via Pine Junction and

the IHB/Conrail Porter Branch from Calumet Park to Willow Creek.

The CSX lines between Willow Creek and Calumet Park via Pine Junction have 27 at grade
crossings, with 20 of these crossings located on the CSX/BOCT line between Pine Junction and
Calumet Park which runs through the downtown areas of East Chicago and Hammond. By
contrast, the IHB line from Calumet Park to Virginia Street has only four at grade crossings. The
Conrail Porter Branch from Virginia Street to Willow Creek runs through a less developed area
and has only ten at grade crossings. The combined IHB/Conrail Porter Branch route line also has
fifteer grade separated crossings. As stated in the October 21, 1997 verified statement of
Mr. Donald . Thomas, City Planner for Hammond, the Federal, State and City governments have

invested $25 million in the grade separations on the THB corridor.

The FCC’s proposed shift of traffic from the CSX Willow Creek to Pine Junction and Pine
Junction to Calumet Park lines to the IHB/Conrail Porter Branch lines would substantially reduce
the number of at-grade highway crossings by the affected trains, thereby mitigating the most
significant negative impacts on the Four Cities as a result of the Applicants’ proposed operating
plans.

The Section of Environmental Analysis (“SEA") did not recommend and the Board did not

impose the FCC’s Alternative Routing Plan as a condition of the Conrail transaction as it relates
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to use of the IHB/Conrail line to reduce the volume of traffic moving over the BOCT line.
Despite the Board’s inaction, the FCC continues to believe that use of the IHB/Conrail Porter
Branch lines is a viable operating alternative that would mitigate most of the negative impacts of
the increase rail traffic in the Four City region that has resulted from the Conrail transaction.
CSX also believes that use of the IHB/Conrail Porter Branch Pines can achieve this result as
evidenced by CSX's counsel’s March 5, 1998 letter to Ms. Elaine K. Kaiser, Chief of SEA, which
states that the IHB elevated line as an alternative route is a viable long-term option to provide

additional capacity and to reroute traffic off of the BOCT line.

The second route addressed by the FCC's Alternative Routing Plan is the portion of the
former Pennsylvania Railroad (“PRR") Fort Wayne to Chicago line between Hobart and Clarke
Junction via Tolleston, which was out of service at the time of the CSX and NS application to
acquire Conrail. In the Conrail control application CSX proposed to rehabilitate and place this
portion of the PRR line back into service. The out-of-service PRR line is 11.75 miles in length
and has 23 at-grade rail/highway crossings, which were to be reactivated under the Applicants’
proposal. CSX stated that it intends 10 reactivate the PRR line northwest of Hobart to move coal
and coke tc the steel mills located on the Lake Michigan watertront and other bulk commodities
into and out of the Chicago region, thus keeping this slower-moving traffic off of CSX's main line

through Garrett, IN.

The FCC opposed the reactivation of the out-of-service PRR line between Hobart and Clarke

Junction because such reactivation entails reopening of the 23 inactive rail/highway grade
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crossings, interferes with the City of Gary's effort to develop part of the area traversed by this line

for a new low-income housing development, and prevents expansion of the Gary/Chicago Airport.

To accommodate the five trains per day CSX expects to move over this line, the FCC
proposed that the CSX trains destined to steel mills served by the EJE be routed from Hobart west
to Van Loon over the NS's former Nickel Plate (“NKP") line via a new trackage rights agreement
between CSX and NS. From Van Loon, FCC proposed that the CSX trains move north over the
EJE via trackage rights to EJE’s Kirk Yard to reach the same lakefront steel mills and to CSX's

Curtis Yard for continued movement on CSX's lakefront line.

Further, CSX coal and coke trains destined to steel mills served by IHB could be moved from
Hobart to Osborn over the NS former NKP line, where it connects to the IHB. From Osborn the
traffic could move to either of the IHB-served steel mills.  Exhibit PHB-2 is a map of the PRR line

between Hobart and Clarke Junction and the FCC proposed alternative route.

In Decision No. 89 the Board granted CSX permission to reopen the Hobart to Clarke
Junction PRR line, thus rendering moot the FCC Alternative Routing Plan as it relates to the PRR
line. As of this time CSX has completed rehabilitation of the portion this line between Hobart and

Tolleston.
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1. SUMMARY

Based upon my review of the documents and data listed in the introduction section I have

determined the following:

e The Applicants’ projections of the number of trains moving through the Four Cities post
transaction significantly understate the actual amount of rail traffic presently moving over
several lines within the Four City region:-

The Applicants’ expectations of increased trains speeds on the BOCT and NKP lines have
not been achieved and in fact the actual train speeds have significantly decreased on the
BOCT line from pre-transaction levels; and,

Because CSX and NS are moving significantly more rail volumes over the BOCT line and
the NKP line than projected in their submissions in the main proceeding, and because the
trains moving on the BOCT line are moving at speeds lower than pre-transaction levels,
the motor vehicle delay at grade crossings has increased by 234 percent as « result of the
Conrail transaction.

7' ©sX and NS refused to provide FCC the information it requ ied that would have permitted an analysis of the
number of trains and average train speeds on all of the Applicants’ rail lines in the Four City region.




A. PREVIOUS ANALYSES OF

MOTOR VEHICLE DELAY

TIME IN THE FOUR CITY REGION

In my October 21, 1997 and February 2, 1998 verified statements, I quantified the negative
impact resulting from the projected increase in train volumes in the Four City region. In large
measure the substantial increase in motor vehicle delay at rail crossings is caused by the increase
in the number of trains moving through the Four Cities and the slow speeds at which the trains are

moving.

In their application, CSX and NS provided both the number of trains moving pre-transaction
and a projection of the number of trains that would move over each of their rail lines post-
transaction. Based on this and other information, Dr. Gary M. Andrew and I reported in our
October 21, 1997 verified statements, that the annual motor vehicle delays in the Four City region

would increase by 143 percent.

CSX strongly disagreed with our conclusions and, through the rebuttal verified statement of
Messrs. Rooney and O'Connor, attempted to demonstrate alleged errors in the FCC analysis.
Rooney and O’Connor claimed that the train speeds used in our analysis were substantially
understated, thereby resulting in a significant overstatement in the increase in annual delay times.
Specifically, Messrs. Rooney and O’Connor objected to our use of trains speeds equal to one-half
the posted timetable speed to estimate operating speeds. Messrs. Rooney and O’Connor asserted

that it is more appropriate to use timetable speeds as a measure of operating speed, which they
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used in their analysis. For example Rooney and O’Connor relied on a post-transaction 40 mph

average train speed on both the BOCT and NKP lines and in calculating the post-transaction motor
vehicle delay on these lines. Exhibit PHB-3 is a replication of Rooney and O'Connor Attachment
1.1 which is a schematic of major rail lines in the Four City region. This schematic shows the
proposed post-transaction timetable speeds the Rooney and O’Connor relied on in their

calculations of delay time for each of the lines.

The fact that timetable speeds are unattainable as operating speeds was demonstrated by Dr.
Andrew in his February 2, 1998 verified statement at pages 13 through 16. Dr. Andrew showed
using CSX statistics underlying the Application the CSX operating speeds in urban areas are equal
to only 36.6 percent of timetable speed, far less than the 50 percent of timetable speed relied on
in cur October 21, 1997 calculations It is clear from Dr. Andrew’s testimony that Rooney and

O’Connor’s use of timetable speeds significantly understates the post-transaction delay hours.

In my February 2, 1998 verified statement and that of Dr. Andrew, we demonstrated based
on actual observations of train speeds and data contained in the documents underlying the
Application that timetable speeds bear little relationship to actual speeds, especially in urban areas.
We adjusted the train speeds used in our October 21, 1997 analysis to reflect actual trains speeds
where available and updated information regarding adjusted timetable train speeds where actual
train speeds were not available. Using the revised train speeds we estimated that the annual motor
vehicle delay time would increase from 204,385 hours per year to 355,265 hours per year or an

increase of 73.8 percent.
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In response to our February 2, 1998 analysis, CSX on May 12, 1998 submitted to SEA a
study prepared by IC! Kaiser Company entitled Grade Crossing Delay Analysis in the Four City
Consortium Area. (“Kaiser Report”). This study contained a revision to the number trains

moving over the BOCT line, the size of the trains moving over the BOCT line and a proiection

of train speeds on the BOCT line that were substantially different than those relied on by Messrs.

Rooney and O’Connor in their rebuttal verified statement.

Not surprisingly the Kaiser Report concluded that the increase in delay that would be
experienced in the Four City region would be minimal and in fact when the projected increase in
trains speeds was factored into their analysis the Kaiser Report concluded that motor vehicle delays
in the Four Cities would actually decrease. The FCC was prevented from commenting on the
validity of the Kaiser report and its analysis as it was filed after the close of evidence in this
proceeding. On May 18, 1998 the FCC moved to strike the Kaiser Report from the record. The
Board denied the FCC request in Decision No 83
B. CURRENT ACTUAL DATA RELATED

TO MOTOR VEHICLE DELAY TIME

In Decision No. 114, served February 5, 1999 in this proceeding, the Board incorporated into
Environmental Condition No. 51 of Appendix Q of Decision No. 89 the Settlement Agreement
between CSX and the Four Cities executed on October 26, 1998. This Settlement Agreement
provides that CSX will report to the FCC the daily average number of trains moving over the

BOCT line and the PRR line between Hobart and Tolleston and between Tolleston and Clarke
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Junction. The Agreement also provides that CSX will report the average trains speeds for trains

moving over these same segments.

In addition to incorporating the CSX/FCC Settlement Agreement, the Board in Decision No.
114 renumbered Environmental Condition No. 21(i) as Environmental Condition No. 21 and
modified this condition to require NS to report to the FCC the average number of trains moving
over the NKP line between Hobart and State Line Tower and to provide the average speed of these

trains.

I have reviewed the information provided to the FCC by CSX and NS in response to Decision
No. 114 and find that their projections of the post-transaction number of trains moving over these

lines were substantially understated when compared to actual post-transaction train volumes.

In the Application, CSX originally predicted that an average of 33.3 trains per day would
move over the BOCT line post-transaction.  This number was revised in the Kaiser Report to 31.7
trains per day. The data provided by CSX pursuant to its Settlement Agreement with the FCC
shows that the actual number of trains per day on the BOCT line equals 36.0 trains per day. This
represents an increase from pre-transaction volumes of 6.0 trains per day rather than an increase
of 1.7 trains per day as stated in the Kaiser Report. The table below shows the trains per day as
contained in the Application, as revised in the Kaiser Report and the actual trains per day provided

in the Settlement Agreement reports to the Four Cities.
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Table 1

; £ Gt Kaiser Actual Average -
. natin : ) May 2000
(h (-'; (i, 2?)
Pre-transaction 27.6
Post-transaction

Difference

In addition to CSX's substantial understatement of the increase in train volumes on the BOCT
line, NS has substantially overstated the reduction in the number of trains it would remove from
the NKP line between Hobart and State Line Tower. In the Application, NS asserted that the
number of trains moving over this line segment would decrease from 26 trains per day to just 11
trains per day. The data reported to the FCC in compliance with Condition No. 21 shows that NS
currently moves 25 trains per day over this line, or a reduction of only 1 train per day. The
average speed of these trains equals 22.7 miles per hour, significantly below Messrs. Rooney and

O’Connor's 40 miles per hour projection.

Review of the information provided by CSX pursuant to the Settlement Agreement shows that
the current average train speed on the BOCT line is 9.0 mph. This is substantially less than the
actual 12.0 mph pre-transaction train speed and the 13.2 mph post-transaction train speed for the

BOCT line as estimated in my February 2, 1998 verified statement. Moreover, the 9.0 mph actual
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train speed for the BOCT line is far less than the CSX “expected” train speed of 19 to 25 mph

proffered in the Kaiser Report (and Rooney and O’Connor’s 40 miles per hour projection).

The BOCT line is crossed at-grade by another railroad ten times in the 7.2 miies between Pine
Junction and Calumet Park. Because of these frequent rail crossings, which for the most part are
controlled by carriers other than CSX, CSX trains on this segment must start and stop frequently
which causes a significant reduction in average operating speeds from the speed that would be

expected on a Class 3 rail line.

The high incidence of trains stopping on this line is confirmed by the September 1997 train
delay study performed to collect data supporting our calculations of motor vehicle delays at grade
crossings. During this study, which covered 230 hours in September and October 1997. There
were 18 observations of trains at stopped crossings bet « een Clark and Calumet Streets, which all
cross in the Pine Junction to Calumet Park segment at grade. Expansion of these 18 observations
to represent total stopped trains during a one week period yields 112 stopped trains at the observed
crossing locations per week. This equates to 16 stopped trains per day or 53 percent of the trains

per day moving pre-transaction on this segment.

While CSX argued that the planned inuprovements on this line would enable the average speed
to increase, we have seen that this is not the case. According to the CSX June 1, 2000 progress
report the signaling upgrades have been completed on the BOCT line and yet the average train

speed has decreased from 12.0 to 9.0 mph.
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CSX does not control dispatching at any of the ten at-grade railroad crossings on this line
segment, and in many instances, either the other railroad’s trains have priority or trains are
dispatched on a first come, first served basis. As a result, even with the improvements to increase
maximum train speed on this line, the dispatching train priority situation at the railroad grade

crossings of this line has not changed and CSX has not achieved its “expected” trains speeds.




V. CONCLUSION

As stated previously, the Kaiser Report concluded that post-transaction motor vehicle delay
at grade crossings on the BOCT line would actually decrease because of a projected minimal
increase in the number of trains per day (1.7 trains) and a projected substantial increase in train
speeds, i.e. 12.0 mph pre-transaction to between 19 and 25 mph post-transaction. Moreover, the
Kaiser report states:

FCC also asserts, without supporting analysis, that the post-transaction operating
speed on this segment will be 13.2 mph, a critical assumption that is responsible
for most of the asserted increase in delay. ICF Kaiser understands that CSX
expects that speeds of 19 mph to 25 mph will be achieved on this segment post-
Transaction due to investments in track and signal improvements, directional
routing plans, and other operational improvements made possible by the
Transaction.

As shown in the previous section, review of the average trains speed data provided by CSX
demonstrates, however, that the actual post-transaction speed on the BOCT line is only 9.0 mph,
or 32 percent less than the 13.2 mph relied on in the FCC calculation of delay times in its

February 2, 1998 submission and 53 to 64 percent less than the CSX “expected train speeds of 19

to 25 mph.®

Accepting the Kaiser Report’s conclusion that operating speed is responsible for most of the
increase in the delay forecast to be experienced by in the Four City region, one can only conclude

that the actual train speed of only 9.0 mph results in a far greater delay even than calculated by

¥ The actual post-transaction train speed on the BOCT line of 9.0 mph is 77.5 percent less than the 40 mph
timetable speed utilized by Rooney and O'Connor in CSX's rebuttal evidence.
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Dr. Andrew and myself in the FCC submissions in the Conrail/Control proceeding. 1 have
estimated the motor vehicle delay time based on an increase of 6.0 trains per day on the BOCT
line and a decrease of train speed from 12.0 mph to 9.0 mph and find that the annua! motor vehicle
delay hours in the Four Cities increases from 220,104 hours to 734,947 hours as a result of the
Conrail transaction. This increase of 514,843 hours represents a 234 percent increase in delay

time from pre-transaction levels.

Exhibit PHB-5 summarizes the pre-transaction and post-transaction motor vehicle delay hours
for each rail line segment. These calculations incorporate the revisions to pre-transaction number
of trains on the BOCT line and the post-transaction train lengths for the BOCT line as contained

in the Kaiser Report. The calculation also incorporates the actual post-transaction number of trains

and train speeds on the BOCT line as reported to the FCC by CSX.
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COMMONWEALTH OF VIRGINIA

CITY OF ALEXANDRIA

PHILIP H. BURRIS, being duly sworn, deposes and says that he has read the foregoing
statement, knows the contents thereof and that the same are true as stated.

vy & T

Philip H. Burris

o e

Sworn to and subscribed
before me this _______ day
of , 1998.

Witness my hand and official seal.

DG ecKow 3
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OF THE CITIES OF EAST CHICAGO, INDIANA;
HAMMOND, INDIANA; GARY, INDIANA; AND WHITING, INDIANA
(COLLECTIVELY, THE FOUR CITY CONSORTIUM)
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[NTRODUCTION
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In accordance with its representations in the

Conrail control proceeding, CSX shall re-route
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Nickel Plate line:

In accordance with its representations in the
Conrail control proceeding, NS shall operate no
more than 11.2 trains per day on a monthly average
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hobart, IN and State Line Tower, IN;

In any month in which NS desires to operate more
than an average of 11.2 trains per day on a
monthly average basis on the Nickel Plate line
between Hobart, IN and State Line Tower, IN it
shall (i) provide as much advance notice as
possible to the Consortium, and (ii) conduct its
train operations in a manner that will mitigate
congestion (e.g., non-rush hour operations, no
blockage of critical at-grade highway/rail
crossings, alternative routings). In any event,
NS shall not be permitted to operate more than
11.2 trains per day over the Nickel Plate line
until mitigaticn issues are resolved through a
mutually acceptable agreement with the Consortium.

In addition, the information the Applicants agreed to
either pursuant to the Settlement Agreement between the
or pursuant » Environmental Condition No. 21
(as modified by Decision No. 114) in the
control proceeding is insufficient to enable the Fou:
ascertain the effects of the Conrail transaction on
the railroad 1lii traversing the region. Accordingly,
ur Cities request the Board to impose the following

iditional reporting condition:




dditional Reportin

at least a quarterly kasis during the remaining
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.

Imposed and Representations

Despite CSX S's assurances that post-transaction
oblems 1in F " s would get better as the
structure improvements,
ast over the
1] Plate line. These current
at 1east in part, by (i) daily train trafiic
the region higher than those originally projected by
(ii) post-transaction average train speeds that are
ow the levels projected, and (iii) the railroads' refusal
reroute any of the increased train traffic away from these
‘orridors and failure to prevent trains from stopping in

sitions where they block major at-grade highway crossings.
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NS have k f wledged in their June 1
their meeting: ith the Four Cities that they have
on their promises to improve the congestion
se to the growing
the region, and because
the perceived lack of attention the railroads were paying to
serious issues, the Cities of Hammond and East Chicago
1acted ordinances rohibiting the railroads from blocking at-
highway/r 1l crossings for periods of more than five
ime without allowing vehicles and pedestrians

except where required for safety or other

These ordinances are appended hereto as

The intent of these crossing-blockage ordinances was
deterrent to X vads' propensity to block
grade highway/rai rossings. Such blockages result
*itizen exposure ) railroad operations and adverse
public healt}, safety, and the environment. See
esult of these ordinances, East Chicago
1000 tickets for illegal blockage of crossings in
ind almost 800 tickets through June of this year. Id.

Hammond issued an even larger number of tickets for illegal train

blockages, including more than 3,900 tickets in 2000 (through

Tt




our Cities would not need to pass
numbers of train blockage tickets to
a real and pervasive problem with
icketing of trains
ans available to
pay closer attention tc
the impacts of the blockages. Id.
ockage ordinances were enacted,
concerted efforts not
5, and they have assured the Four
at they are refocusing their
situation. Less tickets, indeed, have
recent months t least in t because of the
xpressed willingness to make certailn onerating

The Four Cities are pleased, of course, to heat

nts being made by the railroads to prevent

interesting to note 1@ actions CSX s taken 1in
ities affected by the Conrail transaction to avoid
at-grade highway/rail crossings. [n December 1999,
unced that it was establishing voluntary "No Parking
yr trains traversing key, heavily traveled at-grade
gs in northern Ohio. It has instructed its crews not to
these crossings, to split trains in part where necessary to
kages, and it has marked the crcssings with "No
signs. CSX explains that "we are taking these steps to
to the concerns from these communities." See CSX
rtation Launches Pilot Program to Reduce Blocked Crossings
Northern Ohio, CSXT Press Release (December 9, 1999)
mitted herewith as Exhibit 5). No such program has been
teered for the Four Cities region.
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ongested
is unfortunate that ] x €6 the Four Cities’
remedial response to the crossing-blockage problem, NS
ordinances vertu od in federal court on
grounds, arg
needed witho
See llayor
Injunctive Relief

Docket No.

line segment in the Fourl
onmental perspective is the
ne Junct

wntown

AU Ji ks congesti
at-graaqe ighwav/rail crossings.
re congestion problems are compounded by the fact that
rosses at grade 10 other i lines, including
by, among others, b ) S and the Indiana
Railro=-41 ("IHB") at State Line Tower on the west edge

Hammond, the Chicago South Shore Railroad in Hammond, the 1HB




CSX does
-hese crossings, and in
trains have priority

served basis

.

about even

Statement of
CSX represen
per day o
rexr pre-crans
indicated
lied on th
ation for the F«

ly, the frequency ost-transaction train

ment in F.D. 33388, CSX counsel expressed
s I stood [the Consortium's oncerns" as tc any
increases 1l raffic over the BOCT 11 and, in response, that
CSX "went back to our operating plan and we found a way to put an
additional train over the Lakefront line and we moved a couple of
down to the alternate Conrail Porter Branch." June {4,
)ral Argument, Transcript at 448.
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over the BOCT line | vee iderably higher than

esented during the Conrail Control proceeding. Post-

1s moving an average of 36 trains per day over
more ‘alns per day than it moved pre-
Burris V.8, i T The congestior

caused by these inc 5 1s compounded by the fact
1 post-transaction average speed for trains
has been oniy 9.0 MPH or
19-40 MPH average it predicted for the

ntrol proceeding (and even below i

average speed of 12.0 MPH. See Burris

that certain

]

have been made and will continue to
subdivision to improve train speeds
Report
signalin ) des have been completed on the
h these improvements, however, CSX's average BOCT

y

speeds have decreased ; saction. Burris V.S.

their Tilings in F 33388, the Applicants challenged
he Four Cities' traffic delay analysis and resulting calculation
f costs/benefits on the ground that they improperly assumed low
train speeds L 13.2 MPH on the BOCT line. 1In fact, the Four
’ train speed predictions made in the Conrail control
proceeding proved to be very conservative.

‘ities
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yreventing train traffic flow
which was totally ignored by CSX
large number o. at-grade
and the fact that CSX

11N¢ iority over any of these

rain that stops on the

1 be very
ructure improvements being
many of the upgrades CSX is making on
designed to accommodate much larger trains. In
proceedi 'SX represented that the average
ver the BOCT line would increase
train, an
heavier trains
more time r deceleration and acceleration for
mbined e frequent stops occasioned by the
crossings J0CT line, this will prevent COX
reasing average oOf g speeds to any significant
extent. The increase in the length of trains, without a

nding increase in train speeds, unfortunately only serves




lower

using

“ime drivers/pedestrians mus
highway/rail at-grade cross
promised that it would
ing to more than
1998 Oral Argument,
itnesses represented that "even given
trains, the overall delays situation
y be improved as a result of the
Rebuttal Verified

>tephen O

1

nvironmental Impact Statement ("EIS")
doubt and relied on these

remedial conditions for the Foul

he Operating Plan by

trains on rail line
routes about which
concerned. SEA
coupled with the
to upgrade the
ure and signal systems to allow
per hour train operations on rail
gment C-023 (I e Junction-to-Barr:
uld mitigate inpacts associated
proposed Conrail Acquisition along
line segment.
127. 1In point of fact, as demonstrated by the
average train speeds, the increase in the number of

the BOCT line, and the large numbers of crossing-blockage

Connor, at 7 The



by Hammond and East C o { -he situation most
not improved.

S's Post-Transaction Operations
the Nickel Plate Line

S

Nickel Plate line contains 49 at-grade
crossings between Hobart, IN and State Line Tower,
asserted during the Conrail control proceeding that it
reducing the number of average daily trains moving over
the pre-transactio vel of 26 to a post~
.1 trains per day.
has reported to the Four
fact moving . trains per day over this line
a reductio only one train per day.
= BNEris V.5. i ‘ The end result s that
an average of at least 14 more trains over this line
represented it would during the Conrail control
(Mayors’ V.S. i -6), and probably more.
In addition, during the Conrail control proceeding the

stimated a post-transaction average train speed on

“contrary to what NS has been representing to the Four
in the parties' meetings, in its recent federal district

ourt Complaint against the Hammond crossing-blocking ordinance,
NS states that "approximately 50 Norfolk Southern trains per day"
move over the Nickel Plate Line. See NS Complaint for
Declaratory and Injunctive Relief in Norfolk Southern Ry. v. City
of Hammond, Docket No. 2:00CVv357JM, filed June 6, 2000, at 5
(Attached hereto as Exhibit 6). At these levels, NS is moving an
incredible 39 trains per day over and above what it represented
it would be moving post-transaction.
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int Rebuttal
tement of J: ; Rooney anc St )'Connor;

cxhibi

‘ )
nmenta

the Nickel

tion, NS’s operations often result in
being blocked simultaneously even by

xacerbated when NS's trains stop

that the NS Nickel

line at-grade at State Line

Thus, the high volume ai affic moving over the

""The problem is most severe on the segment of this line
between Van Loon and State Line Tower, where the line crosses the
heart of the City of Hammond, with a number of critical at-grade
‘rossings of many of the same highways that cross the BOCT line
\t-grade to the north. The Four Cities’ Alternative Routing
‘ as proposed in the Conrail control proceeding, would have

in the continued movement of 16 trains per day over only
ion of the Nickel Plate line between Hobart and Van Loon
is the less problematic portion of this line.
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nsaction Operations

traffic and decreases

caused serious
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ient | £ fire, police,

mmuting to/from work and

the propensity of area mot« sts to ignore grade crossing

on devices (including, in particular, lowered crossing
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he propensity of pedestrians (particularly children) to
xder and through stopped trains. In addition to these
-able safety, congestion, and transportation systemn
increases in vehicle delay times have substantial
nsumption impacts.
quantify all of the adverse
mental impacts © ! transaction on the Four Cities, and
tempted to do so. Moreover, the Four
1 information necessary to prepar
impact analysis because of the CSX and NS's re

perating information for most the area's

m has, however, updated its motor vehicle
ubmitted i he Conrail control proceeding
higher train y and
ine post-ti

vided, vehicle lay hours

134,947 hours in the Fou:

the Conrail transaction This is

hours, which represents an astonishing 234
increase in delay time from pre-transaction levels. The

delay levels, of course, are in stark contrast to the

Applicants' representations that congestion prublems in northwest

Indiana would improve post-transaction.




CSX and NS's Lac ~f Responses to Discovery Reqgquests

the Consortium served discovery

for purposes of eliciting limited

)n and accident data in northwest

he Consortium to meaningfully review
are the subject of this proceeding.

is the same type of data

rlication during the

including train volumes, speeds,

The requests tained to operating information on 5
segments (out of a collective
line segments the Applicants' systems).
refused provi this information, even on an

that iscovery is not available in this

A}

with the Four Cities' discovery

xhibit 8 attached

to produce this information 1s

Si stated that the provision of this information
{ somehow violate the parties’ October 26, 1998 Settlement
. This arqument is without merit, as the information
is necessary to respond to the Board's request in Decision
r meaningful "comments on the proqress of implementation
he Conrail transaction and the conditions [it] imposed” in
oving 'he transaction.

BRroth CSX and NS cite an STB decision in the Union

i fic/Southern Pacific merger oversight proceeding as authority

W

their refusal to provide this information (Finance Docket No.
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of operating data

ts the traverse > Four ¢ y region. Other

ormation on the BOCT and Nickel Plate lines received

scheduled meetings with e Appli s the Consortium

ard) has

) o B o15

onmental condi

fairness,

no informati Applicants'
rformance and compliance with the

tions imposed and representations made. As a

loping the information

meaningful evaluation of the railrcads' performance

il oversight proceeding, the
permitted to continue with thei:

yrovide the requested post~transaction
1

i1Ve operating 3 mation.

(Sub-No.
lecision 12 in

interested parties

apposite, as it dealt with attempts by

) (served Oct. 27, 1997))

to obtain information to determine whether the

competitive conditions imposed by the Board in that case were

working. In that case, the Board provided the

with access to the
provided them with
Board's request for

this case, the 100

by the Board in its

Applicants and reviewed by the Consortium.

provided no helpful

meaningful environmental review.

sufficient inf

requesting parties
railroad's 100% waybill traffic tapes, which
ormation to respond to the
comments on those competitive conditions. In
traffic tapes were made available to parties
Decision No. 1, and were obtained from the
However, the tapes
information for purposes of allowing for

was necessary and s

Therefore, limited discovery
ought by the Consortium.
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ADDITIONAL CONDITIONS

underlying Conrai o} ] proceeding,
not to impose additional conditions w
Four Cities, arc

1iner

the Board should hold
their epresenta
uation in
!
plicants themselves
severity o im 4 heir transaction, as

n engaged in negot tions e 1 Cities over

that

nd

bviate the need the imposition of
necessary environmental mitigatir conditions by the
in any event, th ‘onsortium will advist the Board

any agreement s reached.




Faux City € -tium respectfully submits that the
adverse safety and environmental impacts on the

require t imposition of additional protective

L

ns designed to mitigate those impacts on northwestern

The additional protective 1t lested are as

OCT Line

In accordance with its representations in the
Conrail control proceeding, CSX shall re-route
trarfic ofl the BOCT line between Calumet Park
and P Junction in at least sufficient amounts
so that no mol than 31.7 trains per day on a
monthly average basis traverse this line segment.

1

I

To the extent possible, trains re-routed off the

Branch and
[vanhoe and Tolleston;

BOCT line shall move over the Conrail Portet
the grade-separated INB line via

o

In any month in which CSX expects to operate more
than an average of 31.7 trains per day over the

BOCT 1 lumet Park and Pine Junction,
it sha

ine between Ca
]
possible to the Consortium, and (ii) conduct its

l] (i) provide as much advance notice as

train operations in a manner that will mitigate
congestion (e.¢ non-rush hour operation:

b kage of critical at-grade highway/rai
crossings, alternative routings). In any

CSXT shall not be permit d to operate more

31.7 trains per day over the BOCT line unt
mitigation issues are resolved through a mut ually
acceptable agreement with the Consortium.

Nickel Plate Line

4

In accordance with its representations in the
Conrail control proceeding, NS shall operate no
more than 11.2 trains per day on a monthly average
basis over its Nickel Plate line segment between
Hobart, IN and State Line Tower, IN;




In any month in which NS desires to operate

than an average of 11.2 trains per day on a
monthly average basis on the Nickel Plate line
between Hobart, IN and State Line Tower, IN it
shall (i) provide as much advance notice as
possible to the Consortium, and (ii) conduct its
train operations in a manner that will mitigate
congestion (e.g., non-rush hour operations, no
blockage of critical at-grade highway/rail
crossings, alternative routings). In any event,
NS shall not be permitted to operate more than
11.2 trains per day over the Nickel Plate line
until mitigation issues are resolved through a
mutually acceptable agreement with the Consortium.

Reporting Reguirements

On at least a quarterly basis during the remaining
period of the Board's oversight imposed in Decision No.
89, and on at least an annual basis for a period of
five years thereafter, CSX and NS shall each provide
the Consortium with Reports containing the average
number of daily train movements, average train speeds
(or elapsed time between segment end points for each
train), and average train lengths (or actual length for
each train) for each of its owned and/or operated rail
line segments in the Cities of East Chicago, Hammond,
Gary, and Whiting, Indiana during the period in
question.

CONCLUSION
CSX and NS represented to the Board and the Four Cities
onrail control proceeding that their infrastructure
and operational improvements planned for the Chicago area would
.liminate any potential adverse impacts of the Conrail
ansaction on the Four Cities. The Board gave the Applicants
he benefit of the doubt when imposing ameliorative conditions

becision No. 89. The promised benefits have not been realized










Congress of the Wnited States
Washington, DE 20315

July 12,2000

Ms. Linda Morgan
Chairwoman

Surface Transportation Board
1925 K Street Northwest
Washington, D.C. 20423

Dear Chairwoman Morgan:

We are writing to share with you our interest and concern over the growing railroad
trattic congestion problems being experienced in Northwest Indiana since the approval of the
acquisition of the assets of Conrail by CSX Transportation (CSX) and Norfolk Southern Railroad
(NS)

We are aware that as part of the STB's oversight of the Conrail acquisition transaction, on
June 1, 2000, CSX and NS filed status reports on the implementation of the transaction. We
turther understand that neither CSX nor NS referenced in their filings any problems with respect
to their operations in Northwest Indiana, other than an indication by CSX that the results of its
promised improvements in the region may not be experienced until "late 2000."

Fhe Cities of Fast Chicago, Hammond, Gary, and Whiting, collectively participated in
the Conral proceeding as the Four City Consortium. The Consortium has informed us that they
will be responding to the railroads’ June 1. 2000 status reports, and will be arguing that, despite
CSNX and NS's assurances that post-transaction congestion problems would improve, the situation
has worsened over certain critical arca line segments. These problems appear largely to be the
result of the rarlroads’ incremental increases in traffic levels beyond those first projected., their
constant blockages ot at-grade highway crossings. and their retusal to reroute traftic oft critical
congested rail ine segments. We are also aware that NS is challenging in tederal court the right
ot the Four Cities to ticket trains for illegal road blockages, arguing that they have a right to
operate and stop their trains in any manner they sce fit.

I'he adverse satety, environmental, and quality of life impacts resulting from the constant
flow of rml trathic through Northwest Indiana is of great concern to us and our constituents.
Most through rail traffic between Chicago and the East Coast moves through the region by €SX
and NS, These operations impact over 200,000 residents of the Four Cities who must traverse
the hundreds of at-grade highway/rail crossings in the arca on a daily basis. Unfortunately.
because of the high levels of at-grade crossings, rail accidents have become all too common an
occurrence. Inaddition, the blocked crossings adversely impact the fire, police, and emergency
services, cause environmental pollution, tratfic delays, and growing frustration among residents




Ms. Linda Morgan

July 12, 2000

Page 2

It 1s extremely troubling to hear that rail congestion problems in the Four Cities have
intensified since the Conrail break-up. We have, and will continue, to pursue the allocation of
public resources to assist the Four Cities in implementing infrastructure and other safety
improvements to mitigate the serious problems associated with the high intensity of railroad lines
and operations. However, such efforts cannot be successful without the willingness of the
railroads to meaningfu''y cooperate with the Consortium to minimize community impacts.

We are aware that CSX and NS have discussed with the Four Cities the possibility of
taking additional steps to mitigate train impacts. However, to the extent that a mutually
agrecable solution cannot be made, we believe the STB has the authority and responsibility to
step-in and take appropriate actions. We urge the STB to closely review the Four Cities reply
comments, and to take the appropriate steps necessary to ensure that the railroads are held
accountable to improve the regional congestion problems.

We appreciate your assistance with this important matter.

Sincerely,

g A

Richard G. Lugar Evan Bayh
United States Senator United States Senator

/%u,f.xz.

Peter osky
Mcember of Congress







29900 SERVICE DATE - FEBRUARY 5, 1999
EB

SURFACE TRANSPORTATION BOARD
STB Finance Docket No. 33388

CSX CORPORATION AND CSX TRANSPORTATION;, INC.,
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY

CONTROL AND OPERATING LEASES/AGREEMENTS--
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION

Deciston No. 114
Decided: February 4, 1999

In Decision No. 89, served July 23, 1998, we approved, subject to certain conditions,
including, environmental mitigation conditions, the acquisition of control of Conrail Inc. and
Consolidated Rail Corporation (collectively Conrail) and the division of Conrail’s assets by CSX
Corporation and CSX Transportation, Inc. (collectively CSX) and Norfolk Southern Corporation
and Norfolk Southern Railway Company (collectively NS). As pertinent here, Environmental
Condition No. 21 of Appendix Q i Decision No. 89 requires CSX and NS (o0 implement various
mitigation measures in Northwestern Indiana (specifically, i the cities of East Chicago,
Hammond, Gary, and Whiting, IN, also known as the Four City Consortinm or the Four Cities).
In Decision No. 96, served October 19, 1998, in response to the Four Cities” request for
additional monthly reporting on the line segments in the Four Cities arca, we modified
Fnvironmental Conditton No. 21(1). which requires applicants to conduct regularly scheduled
meetings with representatives of the Four Cities for 3 years. Our revised condition specifies that
apphicants will be required at those meetings to provide a status report on average train traffic
volumes and speed on the appheable portions of the four rail segments in the area, and on the
progress of operational and capital improvements required by us to address highway/rail at-grade
crossing safety and delay wssues in the Four Cities arca

On December 23, 1998, CSX provided us with a copy of a settlement agreement between
C'SX and the Four Cities executed on October 26, 1998 C'SX explains that this settlement
agreement incorporates the conditions imposed by us in Decision No. 89, Appendix Q,
Environmental Condition No. 21(a)-(h), but supersedes the modification of Condition No. 21(1)
in Decision No. 96, with respect to CSX. Specifically, aithough the settlement agreement does
not change NS’ reporting requirements, CSX will be required to provide the information
specified in Section VI of the October 26, 1998 settlement agreement. By supplemental letter
filed January 20, 1999, CSX requests that Condition No. 21(1) be amended to reflect the parties’
settlement agreement and that the negotiated agreement between CSX and the Four Cities be
added to the CSX Subsection of Environmental Condition No. 51 of Appendix Q in Decision
No. 89, which requires CSX to comply with the terms of all listed negotiated agreements




STB Finance Docket No. 33388

developed with states, local commumities, and other entities regarding environmental issues
associated with the Conrail transaction. CSX states that the Four Cities concur with its request.

In view of the October 26, 1998 settlement agreement between CSX and the Four Cities,
and the parties’ acceptance of the modified reporting format in Section VI of that agreement, we
will: (1) add the negotiated agreement between CSX and the Four Citices to Condition No. 51 of
Appendix Q of Decision No. 89; and (2) delete Condition Nos. 21(a)-(h) of Appendix Q of
Decision No. 89 (which apply only to CSX and have been superseded by the parties’ settlement
agreement). In addition, we will renumber Condition No. 21(1) of Decision No. 96 as
Environmental Condition No. 21 and modify that condition to apply only to NS. These changes
do not affect the reporting requirements previously imposed on NS.

This action will not significantly affect either the quality of the human environment or the
conservation of energy resources.

It 1s ordered:

1. This proceeding 1s reopened. In accordance with the settlement agreement between
CSX and the Four Cities, executed on October 26, 1998, the following is added to the CSX
Subsection of Environmental Condition No. 51 of Appendix QQ of Decision No. 89:

10. The Cities of East Chicago, Hammond, Gary, and Whiting, IN
(also known as the Four Cities Consortium or the Four Cities),
dated October 26, 1998.

In addition, Environmental Condition No. 21 of Appendix Q of Decision No. 89 1s deleted.
Furthermore, Environmental Condition No. 21(1) of Decision No. 96 1s renumbered as
Environmental Condition No. 21, and the condition 1s modified to read as follows:

NS shall attend regularly scheduled meetings with representatives
of the Four City Consortium for 3 years following the effective
date of the Board’s final decision. Representatives of the Indiana
Harbor Belt Railroad shall also be invited. These meetings would
provide a forum for assessing traffic delay, emergency response,
and driver compliance with railway grade crossing warming
systems through improved education and enforcement. At each
meeting, NS shall provide a status report on average train traffic
volumes and speeds on the applicable portions of rail line segment
N-469, and on the progress of operational and capital
improvements required by the Board to address highway/rail at-
grade crossing safety and delay 1ssues in the Four City Consortium
arca. CSX shall comply with the terms of its negotiated agreement




STB Finance Docket No. 33388
with the Four City Consortium, as set forth in Environmental
Condition No. 51.
2. This decision shall be effective on the date of service.

By the Board, Chairman Morgan and Vice Chairman Clyburn.

Vermnon A. Williams
Secretary

J







Finance Docket No. 33388
Settlement Agreement Between
the Four City Consortium and CSX Transportation, Inc.

The following is a Settlement Agreement between the Cities of East
Chicago, Hammond, Gary, and Whiting, Indiana (the "Four City Consortium") and
CSX Transportation, Inc. ("CSX"). It is understood that by ratifying this proposal,
the parties’ remaining differences over the terms and conditions of CSX operations
will be resolved and the Four City Consortium will not undertake a judicial appeal
of Finance Docket No. 33388. The Agreement would not, however, limit the Four
City Consortium’s right to petition the Bocrd for relief during the imposed five (5)
year oversight period governing the proceeding should it determine such action is
necessary based upon events occurring after the execution of the Agreement.

Promptly upon execution of this Agreement, the parties will notify the
Surface Transportation Board of the Settlement; the parties will provide it with a
copy of this Agreement; and, the parties will request that the Board adopt its
terms as a condition under its Decision approving the Conrail application.

Preamble: In the Surface Transportation Board Finance Docket 33388, Decision
89, Condition 21, the Board ordered the following mitigation measures among
others to be undertaken by CSX to alleviate Acquisition-related highway /rail at-
grade crossing traffic delay and safety concerns in East Chicago, Hammond, Gary,
and Whiting, Indiana through operational improvements and safety measures as
follows:

a) CSX shall upgrade the highway/rail at-grade crossing signal warning
systems with constant warning time circuits to reduce crossing
blockage time and the likelihood of motorists driving around the gate
at the highway/rail at-grade crossings listed below on the Pine
Junction to Barr Yard rail line segment and the Tolleston to Clark
Junction rail line segment.

Sheffield Avenue
Hohman Avenue
Calumet Avenue
Columbia Avenue
Indianapolis Boulevard
Railroad Avenue
Kennedy Avenue

S* Avenue (U.S. 20)




CSX shall make Operation Lifesaver programs available to schools
and other community organizations in the vicinity of the Pine
Junction to Barr Yard rail line segment, Tolleston to Clark Junction
rail line segment, and the Tolleston to Hobart portion of the Warsaw
to Tolleston rail line segment.

CSX shall upgrade the track structure and signal systems to allow 40
mph train operations, consistent with safe operating practices,
between Pine Junction and Barr Yard.

CSX shall install temporary notification signs or message boards
consistent with Condition No. 1(B) at least 30 days before initiating
new train traffic between the Tolleston and Clark Junction rail line
segment and the Hobart to Tolleston portion of the Warsaw to
Toileston ra’ 'ine segment. CSX shall certify to the Board that it has
complied witi, this condition before increasing traffic on these rail line
segments.

CSX shall improve coordination between Pine Junction and Barr Yard
at Indiana Harbor Belt Railroad interlockings where CSX rail lines
cross or join, to reduce railroad congestion and blockage at
highway /rail at-grade crossings to the extent practicable.

CSX shall reroute train traffic as much as practicable from the Pine
Junction to Barr Yard rail line segment to other rail lines in the area.

CSX shall instruct its train crews not to stop trains in positions where
they would block major highway/rail at-grade crossings identified by
the Four City Consortium on the Pine Junction to Barr Yard rail line
segment whenever practicable and consistent with safe operating
practices.

CSX shall work with the Four City Consortium to better coordinate
train movements and emergency response. If practicable, CSX shall
install a train location system by interconnecting the grade crossing
warning devices to nearby traffic signals and provide a display in the
local emergency response center showing the position of the grade
crossing warning signals.

Applicants shall attend regularly scheduled meetings with
representatives of the Four City Consortium for 3 years following the
effective date of the Board’s final decision. Representatives of the




Indiana Harbor Belt Railroad shall also be invited. These meetings
would provide a forum for assessing traffic delay, emergency
response, and driver compliance with railway grade crossing warning
systems through improved education and enforcement.

STB Ordered Mitigation. The parties agree to abide by all requirements
outlined in the Surface Transportation Finance Docket 33388, Decision 89,
as clarified in Decision 96, except to the extent that CSX and the Four City
Consortium agree to modify the requirements.

The Former Pennsylvania Railroad ("PRR") line between Hobart
and Clarke Junction.

A.  CSX Railroad Safety Fund for Gary. CSX agrees to dedicate $50,000
in a Railroad Safety Fund to be used for safety upgrades on the

former Pennsylvania Railroad line between Hobart and Clarke
Junction. The fund could be used for crossing protection upgrades,
median barriers, rubberized crossings, or other safety related
activities. The City of Gary shall determine how the money is spent
although the funds will stay at CSX and any work will be done either
by CSX or contractors working for CSX. Any upgrades relating to
types of at grade warning protection devices need to first be approved
by the Indiana Department of Transportation. All projects must be
consistent with generally approved railroad operating practices and
federal and state regulations.

III. The Baltimore, Ohio, and Chicago Terminal Railroad ("BOCT")
line between Pine Junction and Calumet Park.

A. CSX Railroad Safety Fund for East Chicago. CSX agrees to
dedicate $50,000 in a Railroad Safety Fund to be used for
safety upgrades on the Baltimore, Ohio and Chicago Terminal
Railroad line between Pine Junction and Calument Park. The
fund could be used for crossing protection upgrades, median
barriers, rubberized crossings, or other safety related activities.
The City of East Chicago shall determine how the money is
spent although the funds will stay at CSX and any work will be
done either by CSX or contractors working for CSX. Any
upgrades relating to the types of at-grade warning protection
devices need to first be approved by the Indiana Department of
Transportation. All projects must be consistent with generally
approved railroad operating practices and federal and state

-3 -




regulations.

Hammond At-Grade Crossings. To the extent practicable and

consistent with safe operating practices, CSX will ensure that its
trains are operated in a fashion such that the following existing at-
grade highway/rail crossings on the line are not blocked by stopped
trains.

-- Sheffield Avenue;

-- Hohman Avenue;

-- Calumet Avenue; and
-- Columbia Avenue.

Average Daily Number of Trains

1. The CSX revised operating plan states that approximately 31.7
trains are expected to move over the BOCT line on a daily
average. The parties understand that Condition 50 of the
Surface Transportation Board's Decision 89, gives the parties
the ability to petition the Board for relief for five years from the
Board’s final decision if there is a material change in the facts
or circumstances (including the average daily number of trains
if the Board determines that there is a material increase) upon
which the Board relied in making its decision.

CSX agrees to cooperate with the Four City Consortium to
reroute train traffic as -mich as practicable from the Pine
Junction to Barr Yar! Jinc i the IHB line or other rail lines in
the area. This siall include ~orking with the IHB and other
entities to secure r.ecessary public funding for the cost of
rehabilitating and upgrading the IHB elevated line and
appropriate connections for use in the movement of through
trains between Willow Creek and Calumet Park.

Railroad Avenue Easement. CSX will cooperate with the City of East
Chicago in developing a grade-separated truck route over the line at
Railroad Avenue, including conveying to the City an appropriate
casement and a monetary contribution toward the project in the
amount of seven and one-half percent (7.5%) of total project costs to
facilitate construction of the grade separation. The total contribution
from CSX will not exceed $187,500 In consideration of this
monetary contribution, the rail crossing at Railroad Avenue will be
closed upon completion of the grade separation project. CSX will
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consider a higher percentage contribution in exchange for additional
grade crossing closures in the City.

Whiting Park. To the extent practicable and consistent with safe operating
practices, CSX will ensure that its trains are operated in a fashion such that
the existing at-grade highway/rail crossings at the entrance and exit to
Whiting Park at 117th Street and White Oak Avenue and 119th Street and
Front Avenue are not blocked simultaneously by stopped trains.

Review of Gary At-Grade Crossings. CSX will cocperate with the City of
Gary and provide reasonable and appropriate expertise and assistance in
conducting a city-wide review of all CSX highway/rail at-grade crossings.
This review will determine whether operational and/or structural
improvements/closings are necessary to help promote highway safety and
provide for the orderly, predictable, and safe movement of all vehicular, rail,
and pedestrian traffic.

Monthly Reports.

A. As specified in Finance Docket No. 33388, CSX shall provide the Four
City Consortium with reports on a monthly basis providing the
information described by the Board in Decision No. 96 pertaining to
condition 21(i). However, the parties have mutually agreed to not
have CSX report average train speeds and have also agreed to limit

the reporting requirements on train traffic volumes to the following
information:

Throughout the Board’s five (5) year oversight period in Finance
Docket No. 33388, CSX shall report, on a daily average basis
(calculated monthly), the number of trains per day operated in both
(and separately in each) direction over the following rail line
segments:

The Pine Junction-to-State Line Tower portion of the Pine
Junction-to-Barr Yard line segment (C-023);
Tolleston-to-Clarke  Junction rail line

(C-024); And

The Tolleston-to-Hobart portion of the Warsaw-to-Tolleston line
segment (C-026).

The parties understand that the Board’s condition 21(i) provides for
different conditions than those agreed to in section VI (A) of this
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agreement. As part of this settlement agreement, the parties will
advise the Board of their acceptance of this modified reporting format
in lieu of that provided in Decision No. 96. The parties Agreement
does not affect reporting requirements imposed on Norfolk Southern
Railroad under condition 21(i).

In witness whereof, the parties have caused this %'%r ement to be executed
by their duly authorized representatives on this date, (Jctole 2.k, 1998,

CSX Transportation

By:,///>//(~ M/ \7(;1/'/\/

Jolh W. Snow
Chairman, CEO, and President, CSX Corporation

The Four Cities Consortium

Mayor, City of East Chicago, Indiana Mayor, City of Gary, Indiana

Ll a8

The Honorable Duane Wedelow The Honordble Robert Rercik
Mayor, City of Hammond, Indiana Mayor, City of Whiting, Indiana




STATE OF INDIANA
COUNTY OF LAKE

VERIFICATION

I, J. Justin Murphy, a Notary Public in and for the above-mentioned
state and county, hereby declare that on the 26th day of October, 1998, John
W. Snow, Chairman, CEO, and President of CSX Corporation, The Honorable
Robert Pastrick, Mayor of the City of East Chicago, Indiana, The Honorable
Scott King, Mayor of the City of Gary, Indiana, and The Honorable Robert
Bercik, Mayor of the City of Whiting, Indiana, personally appeared before me
and executed the foregoing Settlement Agreement between CSX Corporation

and the Four Cities Consortium.

I further verify that The Honorable Duane Dedelow, Mayor of the City
of Hammond, Indiana, did also appear before me and execute in my presence
the Settlement Agreement between CSX Corporation and the Four Cities

Consortium on the 28t day of October, 1998,

L

J. JUSTIN MU

My Commission Expires: November 13, 2001

Y . et s e s
H

T ION OF CLEtHn }
My County of Residence: Lake UERTIFICATION O o \

As legal custodian | hereby certify that the above anc
foregoing is a true and complete copy of the origina! !
on file with this office in the cause stated thereon.

Witngss/my hagd and the seal of theg&rt this
dg_w%:_
T S P Za ki T Y O W Al

Clerk gtthe Lake Circuit and Supegi ({ourts
By: ‘{ . N 4

Deputy Clerk
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AN ORDINANCE PROHIBITING RAILROADS FROM
BLOCKING STREET CROSSINGS FOR MORE THAN FIVE

MINUTES AND PRESCRIBING PENALTIES THEREFOR
(AS AMENDED)

WHEREAS, serious traffic problems are created by the blocking of
street crossings by railroads for more than Five (5) minutes; and

WHEREAS, the Common Council finds that the public health and safety
should be protected by an ordinance prescribing the maximum fines for such

THEREFORE BE IT ORDAINED BY THE COMMON COUNCIL
OF THE CITY OF HAMMOND as follows:

SECTION I:

Any person, firm or corporation operating or employed by any railroad
i the City of Hammond shall not block any street crossing for more than five
(5) minutes. :
SECTION 2:

Each violation of this Ordinance shall be punished by a fine of no more
than Two Thousand Five Hundred Dollars ($2,500.00).
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l ‘FROM : Derrus Terry FRX NO. @ 219 0S3 G640 Tun. 19 20U B.5:55M

AN ORDINANCE PROHIBITING RAILROADS FROM
BLOCKING STREET CROSSINGS FOR MORE THAN rrve

MINUTES AND PRESCRIBING PENALTIES THEREFOR
(cont.)
(AS i‘;munsn‘,

SECTION 3: L DATE.

I'his ordinance shall be effective upon final passage by the Common
" Council, signature by the President, approval by the Mayor or override of any
veto of the Mayor by the Common Council, and its publication * s provided

by Law.

PASSED by thc Common Council of thg City of Hanuond, on the
[Ath day of 9.

HAMM, President
ATTEST:

s/ 'G%:xémp BOBOS, CITY CLERK

PRESENTED BY ME, the undersigned City Cletk of the City of
Hammond, to the Mayor of said City for his approval on the )34 day of

__.@M'.____. 1999

GERALD BOBOS, CITY CLERK

The foregoing inzuce No. § /69 consisting of 2 papes, including
this page 3L by the Mayor on the 2[$7 day of

1999/@0 Lt

DUANE w. DEDELOW JR_MAYOR
City of Hammond,

PASSED by the C on Council on the 244 day of %g
1999, and _ by the Mayor on the day of

, 1999.

/ /&L«!J M_/
LD BOBOS, CITY CLERK

GERALD

v
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FROM : Dernis Terry FRX NO. @ 219 853 6ol L dun. 19 il 8s:o0tm  P3

ORDINANCE NO. 8162

Vetoed Ordinance Nusaber 8169 preseated to the Council on the 26th day of April, 1999, for
coasideration of overrude of the Mayor's Veto.

May«‘sV«odOMN-ﬂglle by the Common Council on the

_d-yd_a,aw_.lm.
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CO~SPONSORS: Alfonso Salinas
2nd District Councilman

Dr. George Jancosek
lst District Councilman

ORDINANCE No. ¥3289

AN ORDINANCE TO AMEND ORDINANCE NO. 8169 AND HAMMOND
MUNICIPAL CODE §100.16 REGARDIMG STANDING RAIL CARS AN
THE BLOCKING OF PUBLIC WAYS

WHERRAS, the City of Hammond is concerned about the blocking
©f public rights of way by trains; and

WHERFAS, it is in the best interests of the City and the
public health, safety and welfare to control the use and access of
public ways;

WHEREAS, the City is not attempting to control railroad safety
or supplant state laws.

NOW THEREFORFE BE IT ORDAINED that Ordinance 8169 and Hammond
Municipal Code 6100.16 is hereby deleted in its sntirety and

replaced with the following language:

SECTION § 1. CONDUCT PROHIBITED

Tt 1s unlawfvl for any railroad company or any person operating or
having charge or control of any railroad train, railroad car or
enginé within the city: \

A. To permit, allow or cause any train, railroad car or
engine to stand at any intersection of any street, sidewalk or
alley, for a period longer than five minuteas at any one time,
without allowing vehicles and pedestrians to cross such railroad
tracks, except when necessary to comply with governmental safety
regulations or where such train, railroad car or engine cannot be
removed by reason of circumstances over which the railroad company
has no control.

E. To obstruct any intersection of any street, sidewalk or
alley for a period longer than five minutes at any one time by
switching, without allowing vehicles and pedestrians to cross such
railroad tracks over any such street, sidewalk or alley, except
when necessary to comply with governmental safety regulations or
where such train, raillrcad car or engine cannot be moved by reason
of circumstances over which the railroad company has no control.

/Q;‘f'yédﬂyb
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ORDIMANCE No. X359
AN ORDINANCE TO AMEND ORDTYNANCE NO. 8169 AND HAMMCND
MUNICIPAL CODE §100.16 REGARDING STANDING RAIL CARS AND
THE BLOCKING OF PUBLIC WAYS

C. This Ordinance shall not apply to trains, railroad cars or
engines in motion, other than those engaged in switching

D. This Ordinance is enacted to promote the public interest
and welfare of the residents of City of Hammond and those using its
public streets, sidewalks and alleys, not to control raillroad
safety, thus its enactment shall not supplant current Indiana Law
governing "negligence" or the lack thereof by railroads, their
employees and/or agents at street, sidevalk and alleyway crossings.

SECTION_§ 2. PENALTY
For each viglation of this Ordinance, defined as each separate

stopping or switching of trains, railroad cars or engines in
violation hereof, a penalty consisting of a fine not exceeding
$2,500 shall be assessed, thus any person, firm, or corporat.ion who
shall violate the provisions of this Ordinance shall, upon
conviétion, be fined in any sum not to exceed $2,500. However, no
railroad conductor or engineer acting under the rules or orders of
the railroad company or its supervisory personnel may be fined for
thereby violating this ordinance.

BE IT FURTHER ORDAINED by the Common Council that this

ordinance shall be in full force and etfecct from and after its

passage by the Common Council, signing by the President thereof and

McKinle#:Nutall, President
Common Council

approval by the Mayor.

ATTEST:

Robert J. %ec, City Clerk

PRESENTED BY ME, the undersigned City Clerk of the City of

Hammond to the Mayor of said City for his approval on the

25th_aay ot .QFAJ?LM.__-__, 2000.

-

Robert J. Goléé% iy ties
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QRDTINANMCE NO. i & fi

AN ORDIMANCE TO AMEND ORDINANCE NO. 8169 AND HAMMOND
MUNICIPAL CODE §100.16 REGAERDING STANDING RAIL CARS AMD
THE BLOCKING OF PUBLIC WAYS

The foregoing Oridinancé No. _ggﬁ_consistiug of three (3)

typewritten pages, including this page was approved by the Mayor on

the _,Zéi,dav of _

Duane W. Dedelow, Jr., Mayor
City c¢f Hammond, Indiana

ADOPTED by the Common Council on the _J_M_day ot%,

2000 and %:ﬁzag_ . by the Mayor on the .,L:Eiaay of
p
_ W , 2000.

Rogrt . B Go?'c City Llerk
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SECTION 3. That this ardinsnce shail be in full force and affiect upon passage by the

Common Council and upon its approval hy the Mayor.

PASSED ANL ADOPTED by the Cammon Council of the City of East Chicago,
Indiana, upon this day of P 1999.

AYES_ 7  NAYES_ 2
_ Veak T
President v

ATTEST:

City C

PRESENTED by me to the Mayar of the City of East Chicago, Indiana, upon this 2
day of t990; st the hourof _  ____ o'clock .

T gt i

ORD[NANCB:ppmvednnlngnedbymcupon!bc ,{2 dnyaf
1999, at the hour of clock

;,lm 2% E

FILED IN CLERK'S OFFICE |
JAN 1 0 2000

Rove morsas. <o~
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personnet CSXT Press Release

release °SX Transportation Launches Pilot Program to

caxtexpress Reduce Blocked Crossings in Northern Ohio
media kit

acquisition
09-DEC-99

STRONGSVILLE, Ohio

CSX Transportation Inc. (CSXT) today announced a voluntary pilot
demonstration program establishing "No Parking Zones" for trains on selected
key highway-rail grade crossings in Cuyahoga, Huron and Lorain counties

"Even though we are not required to do this by any state or federal law, we are
taking these steps to respond to the concerns from these communities," said
Emory A. Hill, general manager of CSXT's

Great Lakes Service Lane, which operates through northern Ohio. "We are very
aware of the impact rai! traffic volume has had on the residents of this area "

In cooperation with local officials, CSXT has established No Parking Zones at
15 key highway routes in the three counties. These crossings will be kept open
in all preventable circumstances

"We are reinforcing these strategic locations during this period of heavy rail
traffic," Hill said. "As we continue to improve our operations, our goal is to not
block any crossings and make every effort to keep them open "

While current CSXT operating rules already require train crews to avoid
blocking crossings or to separate a train at crossing when it i1s unavoidable,
these zones will serve as a reminder to allow traffic to move on key routes
CSXT crews will continue to separate trains stopped at all crossings for reasons
other than mechanicat problems  The identified crossings have been
communicated

to train crews and each of these crossings also will be marked by signs that
reinforce the No Parking Zone designation

CSX Transportation and its 34 500 employeas provide rail transportation and
distribution services over a 22,700 route-mile network in 23 states, the District
of Columbia and two Canadian provinces. CSXT is a business unit of CSX
Corporation, based in Richmond, V2

Contacts:

Gary Wollenhaupt
317-267-3004







UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

NORFOLK SOUTHERN RAILWAY
COMPANY,

Plaintiff,
v, CAUSE NO.

CITY OF HAMMOND, INDIANA, 2 : 00 CV 357JM

Defendant.

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEE

For its complaint against defendent, the City of Harmmnond, Indiana, plaintiff, Norfolk
Southern Railway Company (“Norfolk Southern”) says:

B Junisdiction is confesred upon this court by 28 U.S.C. § 1331, providing that
district courts shall have original jurisdiction of all civil actions arising under the Constitution,
laws, o1 treatics of the United States and 28 U.5.C. § 1338, providing that district courts shall
have original jurisdiction over all civil actions arising under any act ot Congress rogulug'ms
commerce. Specifically, this action arises under the Federal Kailroad Safety Act, 49 l'J.S.(.‘. 8§

'20101 -21311; the interstate (:omché Commussion L'ennination Act of 1993, 49 UN.L. §§
10101 et seq., U.S. CONST. An. 1, § 8, cl. 3 (thic Commerce Clavse); and U.S. CONsT,, ant. VI, cl.
2 (Supremacy Clausc).

2. Jurisdiction (s also conferred upon this court by 28 U.S.C, § 1332 because of the

complote divesity uf vitizeuship of lic asdvetse pustics wnd bovuuse (e mouut i Contivvoiny

excecds §75,000.

3. Norfolk Southern is a Virginia carporation with its principal office and place of

busincss in Norfolk, Virginia.
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4 Narfolk Sauthern is a “rail cavrier” aa dafined in 10 U S C § 10102(S), engaged in
interstate commerce subject to the jurisdiction of the Surface ‘T ransportation Board, established
under 49 U.S.C. §§ 701-723, and a *“vailroad camer™, as dofind wm 49 U.S.C. § 20102, subject to

: regulation uudor the Fudaial Railioad Safety Act, 49 U.S.C. §§ 20101-21311.

. § Norfolk Southern operales a ruilroad system (compnsed of ovea 21,000 miles of
mainline track) with waizs onginating, terminating, traversing and/or interchanging traffic with
other transportation modes in 22 states, including the State of Indiana.

6. Hammond, Indana, 1s a municapality, a political subdivision of the State of
Indiana.

Venue is conferred upon this comt by 28 U.S.C. § 1391 (b) and (c) because
defondant, City of 1lammond, is a resident of this judicial distnct and the events giving 11so (o
Norfolk Southem's claims occurred in thig judicial district.

8 On April 26, 1999, the hammond Common Council enacted (over the veto of

"Hammond City Mayer Duane W. Dedelow, Jr.) Hammaond City Ordinance 8169, entitled: “An
Ordinance Prohibiting Railroads From Blocking, Street Crossings For More Than Five Minutes
and Prescribing Penaltics Therfor (As Amended).” A Copy of Hunmond City Ordinance 8169 is
attached as Exhbibit A.

9, HHammond City Ondinance 8169 limits Norfolk Southcm's usc of its tracks at any
railroad/highway at-grade crossing in the City of Hammond to five (3) minutes. Hatumond City
Ordinance 8169 states, in pertincut part, as follows:

WHERFAS, senous traffic problems are created by the biocking
of street crossings by railroads for more than five (5) minutes; and

WHEREAS, the Common Council finds that the public heaith and
safety should be protected by an ordinance prescribing the

maxtmum finas for such infmctions
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THEREFORE BE IT ORDAINED BY THE COMMON
COUNCIL OF THE CITY OF HAMMOND as follows:

SECTION 1:

Any person, firm or corporation operating or employed by any
ruilroad in the City of Hammond shall nat hlock any street crossing
for morc than five (5) minutes.

SECTION 2:

Each violation of this Ordinance shall be punished by a fine of no
more than Two Thousand Five Hundred Dollurs ($2,500.00).

10. At the time Hammond City Ordinance 8169 was cnacted, there was in effect in
the State of Indiana a statute prohibiting trains from blocking railroad gradc crossings in excess
“of ten (10) minutes. IND. CODE § 8-6-7.5-1, states in pertinent part:
It shall unlawful for a railroad corporation to permit any train,
railroad car or engine to obstruct public travel at a railroad-
highway grade crossing for a period in excess of ten (10) minutes,
except where such train, railroad car or engine cannot be moved by
reason of circumstances over which the railroad corporation has no
control.

11.  Norfolk Southem opcrates an cast/west line of railvoad through aad within the
hmuts of the City ot Hammond. ‘Llue parcular hine, the Ctucago Ihstrict of Norfolk Southem’s
Lake Division, 1s a part of an interconnected system o rail traffic linking the east and west coasts
of the United States with the Midwest.

12.  Norfolk Southem's east/west lines within the City of Hammond intersect with
north/south railioad iincs owned by Indiana Hursbor Bell (“IHB") in the vicinity of Osborn Road
and in the vicinity of the Indians/Illinois Shle hne, and with a north/south railroad linc owned by
CSX Transportation, Inc. (“"CSXT™) in the vicinity of Hohman Avenue.

13.  Inorder to avoud train collisions between ttans using Norfolk Southem's
cast/west tracks and Wrains using the narth/south lincs owned by IHB and CSXT respectively,

-3

‘wauz:c nn-a-NAP CGwreecis 2 fcamT AU ‘1A 1NT







interlockers have been built in and around the points where Norfolk Southern'’s cast/west tracks
intersect with the north/south lines owned by IHB and CSXT.

14.  An“iaterlocker” consists of an arrangement of interconnected signals that govern
train movemeat &t specific locations and aver particular routcs by means of signal indications
given to approaching trains.

' 1S.  The Osbom, Hohuman and State Line inteslockers are manual interlocker systems
as deilned by the Secrctary of Transportation n 49 C.F.R. § 236.751. Tho uee, train spoed, train
priority and maintenance of manual interlocker systems, such as the Osborn, Hohman, and Statc
Line Interlockers, is regulated by the Secrotary in 49 C.F.R. Part 236, Subpart C.

16.  The signal aspects and indications that govern Nor.olk Southem's movement of
trains through the intevlockers are defined by federal regulation (see 49 C.F.R. § 236.23) and -
include mdications requinng trains 1o stop or to proceed at a restricted specd.

17. Norfolk Southem is required by federal regulations to includo in 1ts Operating
Rulce the namces, indications and aspoots of wayside signals (49 C.F.R. § 236.23(e)) and to
instruct and test its cmployces with respect (o those Operating Rules. See 49 C.F.R. §§ 217.1 and

"217.9. Norfolk Southem is also required to files its Operating Rules with the Foderal Railroad
Administration. See 49 C.F.R. § 217.7.

18.  Compliance with federal regulationa poveming the movement of Norfolk
Southern trains through the Osborn, Hohman and State Line interlockers requires that Norfolk
Southern trains stop or reduce their speed through the interlockers, depending on the signal that
io received by the train ac it approaches the interlocker.

19.  Norfolk Southcin does not control the signals at the Osbarn, Hohman and State

Linc interiockers. The Osbom and State Line interlockers are controlicd and operated by [HB;




the Hohman mterlocker is controlled and operated by CSXT.

20.  Norfolk Southem trains passing through Hammond carry coal, stecl, United States
muail, automaobiles, automobile parts, grain, chemicals, construction matcrials and a wide variety
of other items vital to interstate commerce. Approximately SO Norfolk Southein trains per day
cross the Osbom Road, Hohman Avenuc, and State Line interlockers. Most of these trains
exceed one mile in length.

21.  Traing stopped at the Osbom, Hohman or State Line interlockers (awaiting
petnssiou fvm IHB v C8X to occupy the iuterlockar) occupy Noifolk Southern uacks at
scveral grade crossings within the corporate limits of Hamamond. Thesc crossings include the
railway/highway grade crossings at Grand Avenue, 173" Stroet, Parrish Sticet, Anizona Avenuc,
169" Street, Kennedy Avenue, Osbom Road, 165" Street, Indianapolis Boulevard, Columbia
Avenue, Carroll Sticet, Maywood Avenue, Calumet Avenue, Sohl Avenuc, Oakley Avenue,
Sibley Street, and State Street.

22.  Givea the amount of time 1t takes trains stopped (to obey signals) at the
interlockers to gain momentum after the engineet receives permission to proceed, most Norfolk
Southern trains that arc required to stop at the interlockers will ocvupy nearby grade uoismgu in
the City of Hammond for a period of time in cxcess of ten minutes.

23.  Norfolk Southemn can only open these grade crossings for motor vehicle traffic
(duning the ime that the enginesr 18 uwaiting permission to proceed through the interlocker) by
breaking the train in to two or morc lcgmenéu (train scgments), depending upon the length of said
q:in‘ Once a crew has reccived permission to proceed through the Interlocker, the crew must

reassemble these train seginents and petfém an aitbiake safety test required by the Secretary in

49 CFR. § 232.13 before the train can be maved - an aivbrake teat that can only he performed
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once the train 1s completely reassembled. Reassembling the train and performing the federally
mandated airbrake test is a procedure that requires more than ten minutes to complete.

24, In addition, Norfolk Southermn's travel through the Osborn, Hohman and State
Line interlockers is subject to the proper functioning of the signals at the interlockers. Norfolk
Southem trains have been stopped while praceeding through Hammond as a result of improper
funcuomng of the interlocker signals, a circumstance over which Norfolk Southern has no
control. In such a: svent (and in others wharc a train is unexpectedly required to stop or slow), it
1s sometimes necessary for flagmen to coordinate train rmovements, pursuant to Norfolk Southern
Opcrating Rules and federal regulations. See 49 C.F.R. §§ 217-18.

25.  The City of Hammond has been enforcing Hammond City Ordinance 8169 and
IND CODE 8 6-7.5-1 against Narfolk Southemn when a Norfolk Southern train blocks crossings as
a result of Norfolk Southcm’s compliance with signal restrictions requiring it to slow or stop its
traing at the interlockers; when moving, trains block crossings due to their length and the speed at
which the train is waveling, when circumsiances requars the use of flagmen 10 coordinate wain
movements, and when trains arc cngaged i federally mandated anttiake testing

26.  The City of Hammond applies IND. CODE 8 6-7.5-1 and Hammond City :
Urdinance 8169 to trains that block crossings whether the train is stopped on the CTo8s10E, O 16 In
movement over the crossing.

/ 27.  Since January of 1999, approximately 1000 citations for alleged violation of IND.
ConE 8-6-7 5-1 have beon issued to Norfolk Southern. Since February of 2000, approximately
1084 citatians for alleged violation of Hammond City Ordinance 8169 have been issued to
Norfolk Southern. If Norfolk Southem were to be convicted in all pending cases where it is

alleged that Norfolk Southan violated Hammand City Ordinance 8169, the total fines would

. |




exceed ['wo Million Seven Huadred Thousand Dollars ($2,700,000). The City of Harminond
continues to issue a large number of citations to Norfolk Southern under Hammond City
Zﬁdmance 8169.

.28. Norfolk Southem has no adequate remedy at law. Unless the injunctive relicf

requested hercin is granted, Norfelk Southern will suffer irroparable injury, loss and damage.

COUNT }

29.  Norfolk Southen incorporates the facts stated in paragraphs 1-28 as if fully
rewntten heren

30 Rules, regulations, orderr and standards relating to all arcas of rallroad safety
must be nationally uniform to the exicat practical. 49 U.S.C. § 20106.

31.  Authority to prescribe rules, regulations, orders and standards for all aieas of
railroad safety is vested n the Secrctary under 49 U.S.C. § 20103. The Sccrctary has dolegated
his authority to the FRA

32. Under the provisions of the Federal Railioad Safety Act, until the Scuictary hay
adopted a rcgulation or order relating to a subject matter of an area of railroad safcty, § State is
authonzed to adopt and cnforce a law or regulation relating to the same subject maticr.
Howecver, oncc the Scerctary has adopted a regulation or order covening a subject matter relating
W an arca of railroad safety, a State may not adopt or continue a law or regulation covering the
same subject m..isr unless the State's regulation 1s necessary to reduce or climinate an
eskentially Incal aafaty hazard, ia not incompatible with the federal regulation and does not create
an undue burden on interstate commerce. 49 U.S.C. § 20106.

v’

33.  The Secretary of Transportation has issued regulations which “cover the subject




matter” of train speed, manual wntcriocking systcms, traip signals, air-brake testing, and other
maticrs implicated by the City of Hammond's enforcement of IND. Cops § 8-6-7.5-1 and
Hammond City Osdinance 8169.

34 INn. CODR § R-6-7.5-1, as interpreded and enforced by the City of Hammond
against Norfolk Southem, is a statewide law covenng the same subject matter as a regulation
issued by the Secretary.

35. InD. CoDE § 8-6-7.5-1, & interpreted and onforced by the City of Hammond
against Norfolk Scuthern, has been preempted by the Federal Railroad Safety Act and is void.

See CSX Transp.. Inc. v. City of Plymouth, 92 F.Supp.2d 643 (E.D. Mich. 2000); CSX

Transportation, Inc v. City of Mitchell. No. 97-98-C (S.D. Ind., Decomber 30, 1999)Copy

attuchod as Exhibit B).

COUNT I

16 Norfolk Southcin incotposates the fauts stated in putugeaptes 133 ws if fully
rewritten horein.

37.  Unlike States, local municipalitics are not authonized (o adop! or enforce l‘ny laws,
rcgulations or ordimances relating to milroad safety. 49 U S C § 20106. See Lara v. National
Railroad Passenger Corp.. 1986 WL. 15725, *2 (N.D. Ind.)(Moady. 1. Consolidated Rail Corp
V. Smith, 664 F.Supp 1228, 1237 (N.D. Ind. 1987).

38, Hammond City Ordinance 8169, as interpreted and enforoed against Norfolk
Southcru trains, rcgulates subjcct matter rclating to railioad safcty ~ au act puohiibiteal by 49
1US.C. § 20106. Accordingly, Hammond City Ordinance 8169 has been preempted by federal

law, and, thesofore, by virtue of the Supremacy Clause, U.S. CONsT., art. VI, cl. 2, it is void.

o snnnes . »
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See CSX Transportauon, Inc. v. City of Plymoush, 86 F.3d 626 (6th Cir. 1996), Kotter v. Union

Pacific R R.. 4 F Supp.2d 872, 874 (E.D. Mo 1998).

COUNT Ju

39 Norfolk Southem incorporates the facts stated in paragraphs 1-38 as if fully
rwm'ﬁcn herein.

46 Hammond City Ordinance 169 and IND. CODE § 8-6-7.5-1, as interpreted and
caforccd by the City of Hunmond, do not regulate evenhandedly to effectuato a legitimate local
public nterest.

q1. The effects of Hammond City Ondinance 8169 and IND. CODE § 8-6-/.3-1, as
interpreted and enforced by the City of Hanunond, on interstate commerce are not mercly
ncidental and the burden imposed on interstate commerce by Hammond City Ordinance 8169
and IND. CoDE § 8-6-7.5-1 is clearly excessive in comparison (o the putative local benefits
deiived therefrom

" 42. Hawmond City Ordinance 8169 aud IND. CODE § 8-6-7.5-1, 28 interpreted and

eaforced by the City of Hammond, place undue burden on interstate commerce in vio)ation of the

~ Comuncree Clause, U.S. CONST. Ant. 1, § 8, cl. 3, und are thus void.

COUNT IV
43.  Norfolk Southern incorporates the facts stated in paragraphs 1-42 as if fully
rewritten herein. ‘
44.  Because there cxists a State statute governing the blocking of highway/railway.
grade crossings by trains, the City of Hammond is without authority to enact an ordinance, such

as Hanwond City Ordinue 8169, thul imposes a ine for that conduct

9




45. Hammond City Ordinance 81¢9 is therefore void pursuant to INn COnR § 36-1-3.
8 and Article IV, §§ 22 and 23 of the Indiana Constitution. See City of Indianapolis v. Sablica,
342 N.E.2d 853 (Ind. 1976).

CQUNT V

46.  The City of Hammond's unconstitutional apphication of Hammond City
Ordinance 8169 and IND. CODE § 8 6 7.5-1 has resulted in the imposition of fines against Norfolk
Southern in an amount excoeding One- Hundred Thousand Dollars ($100,000). There are
currently pending claims against Norfolk Southem for alleged violation of Hamunond Clity
Ordinance 8169, alleging liability on the part of Norfolk Southen in an amount exceeding Two-

: Million Dollars (32,000,000).

A7.  Norfolk Southem is entitled to an ordcr of rcstitution and a money judgmcat from
the City of Hammond for all amounts illegally collected fiom Norfolk Southem by the City of
Hammond as a result of Hammond's unconstitutional application of Hammond City Ordinance
8169 and InD. CODE § ¥-6-7 §-1.

PRAYER FOR RELIEF

WHUEREFORE, pursuant to 28 U.S.C. §§ 2201 and 2202, Noifolk Southcrn prhy; that
this Court:

A. Declare that Hammaond City Ordinance 8169 is void under the Supremacy Clause,
U.S. ConsT., Art VI, ¢l. 2, the Commerce Clause, U.S. CONST. Art. 1, § 8, cl. 3; IND. CONST. ant.

: IV, cl. 23, and IND. CODE § 36-1-3-8;
- Preliminanly and pcrmanently enjown the City of Hammond from issuing any
citations under, and all further enforcement of Hammond City Ordinance 8169;
C. Declare that IND. CoE § 8-6-7.5-1, as applied by the City of Hammond to

moving trains, trains stopped in compliance with signals, trains performing federally mandated

}
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air brake testing, and trains engaging in nccessary flagging oporations, is void under the
Supremacy Clause, U.S. CoNsT., art. VI, ¢l. 2, and the Commeice Clause, U.S. CoNsT. ant. 1,8
8, cl. 3; IND. CONST. art. IV, ¢l 23; and

D. Prcliminarily and pesmanently enjoin the City of Hammoand from issuing any
citations under, and all further enfarcement of IND. CObE § 8-6-7.5 1 to moving tiains, trains

- stopped in compliance with signals, trains performing federally mandated air brake testing, and

uuins cngaging in necessary flagging operations, and 1o make investigation Info the cause of each
blocked crossing to ascertain, prior to issuing a citation, that the train is not stopped in excess of
10 minutes for one of the aforcsaid reasons.

E. Enter a decree of restitution aud a money judgment against the City of Hammond
in an amouat sufficient to muke Norfolk Southevn whale. for the illegal fines it has heretofore

been suffered to pay.

F. Such other and further reliof as the Court deems appropuate.

Respectfully submitted,

Attomey No. 4756-79

Ge;mq L. Ba

Attomey No. 17018-71
Stuart & Branigin

300 Main Street, Suitc 800
P.O. Bua 1010

Lafayette, IN 47902-1010
Telephone: (765)423-1561
‘Telocopier: (765) 742-8175

Attorneys for Plaintiff Norfolk Southern
Railway Company







SLoVER & LorTus
ATTORNEYS AT LAW

WILLIAM L.SLOVER 1224 SEVENTEENTH STREET, N. W.
C, MICHARL LOFTUS WASHINGTON, D. C. 20036
DONALD G. AVERY
JOHN H. LE SEUR
KELVIN J. DOWD
ROBERT D. ROSENBERG FAX:
CHRISTOPHER A. MILLS (202) 347-03619
FRANK J. PERGOLIZZ]
ANDREW B. KOLESAR 11 WRITER'S E-MAIL:
PETER A. PFOHL
DANIEL M. JAFFE par@sloverandloftus

TELEPHONE
(2G2) 347-M70

ViA FACSIMILE AND HAND DELIVERY

Richard A. Allen, Esq.

Zuckert, Scoutt & Rasenberger, L.L.P
888 Seventeenth Street, N.W.

Suite 600

Washington, D.C. 20006-3939

Finance Docket No. 33388 (Sub-No. 91), CSX Corp.

et al. Control and Operating Leases/Agreements

Conrail et al. (General Oversight)

Dear Mr. Allen:
Enclosed please find the Cities of East Chicago,
Indiana; Hammond, Indiana; Gary, Indiana; and Whiting, Indiana
collectively, the "Four City Consortium") Discovery Requests to
Norfolk Southern Railway Company in the above-referenced
proceeding.

As indicated in the Discovery Requests, we are prepared
to work with you in obtaining the information requested on an
informal basis rather than through a formal discovery response
(if that is what NS would prefer), or to discuss steps that might
otherwise expedite a response to the requests. As indicated in
the Discovery Requests, responses should be provided to us within
seven (7) days of today's date, or June 30, 2000.

Sincerely,

Vernon L. Williams




BEFORE THE
SURFACE TRANSPORTATION BOARD

CSX CORPORATION AND CSX TRANSPOR-

TATION, INC., NORFOLK SOUTHERN

CORPORATICN AND NORFOLK SOUTHERN Finance Docket No.
RAILWAY COMPANY - CONTROL AND ) (Sub-No. 91)
OPERATING LEASES/AGREEMENTS -

CONRAIL INC. AND CONSOLIDATED RAIL

CORPORATION (GENERAL OVERSIGHT)

FOUR CITY CONSCORTIUM DISCOVERY REQUESTS
TO NORFOLK SOUTHERN RAILWAY COMPANY

Pursnant to 4% C.F.R. 88 1114.21-1114.33, the Cities o}
East Chicago, Indiana; Hammond, Indiana; Gary, Indiana; and
Whiting, Indiana (collectively, the "Four City Consortium")
hereby directs the following discovery requests to Norfolk
Southern Railway Company ("NS"). The purpose of these requests

licit information necessary to enable the Consortium to

meaningfully review and evaluate the issues that are the subject
of this proceeding: i.e., the implementation of the Conrail
transaction and of the workings of the various conditions es
lished by the Board in its Decision No. 89 in the lead docket
approving the application of CSX Corporation and CSX Transporta
tion, Inc. (collectively "CSX") and Norfolk Southern Corporation
and NS for control and division of the assets of Conrail Inc. and
Consolidat :. Rail Corporation.

The Consortium on June 13, 2000 requested NS's 100%

traffic waybill tapes for purposes of preparing an analysis of




implementation of the Conrail control transac-

tion on the Four Cities' region. These tapes were produced on
June 16, 2000 and ~.. initial review of the tapes has been con
ducted by the Consortium. This review has revealed that the
types of data contained on the tapes is insufficient to allow the
Four Citizas to conduct a reasonable analysis to be able to
respond *» NS's June 1 Report and the Board's request in
No. 1 for meaningful "comments respecting the progress of imple-
mentation . . . and the workings of the various conditions
imposed. " In particular the tapes do not contain the type of
individual line segment data of the nature requested herein, and
which was contained in the Application and relied on by the Board

the parties in the lead docket o evaluate the transaction's
safety and environmental impacts on the Four Cities.

These requests are narrowl focused, and seek the type

information, and certain limited her safety information,
that could not be ascertained through the traffic tapes
through the informal exchange of information between NS and the
‘'onsortium, and which is necessary for the Consortium to analyze
post-acquisition operations by NS in the Four (

Unless otherwise agreed, responses to the Consortium's
discovery requests should be delivered to the offices of Slover &
Loftus, 1224 Seventeenth Street, N.W., Washington, D.C. 20036.
Because of the very limited time available before comments from

parties in this docket are due, the Consortium requests that

responses be made as socn as possible, and no later than seven




(7) days from the date hereof. Additionally, the Consortium is
prepared to discuss with NS the possibility of producing re
sponses to its requests on an informal basis, if that is what NS
would prefer.

I.
DEFINITIONS

The following terms used herein are defined as follows:

"NS" means Norfolk Southern Railway Company, its
parent, affiliates, and any of i or their present or former
employees, agents, counsel, off icers, directors, consultants, or
any other person(s) acting on its or their behalf.

"NS line segments" means, collectively, the following
line segments in Indiana (and, where applicable, Illinois),
owned, controlled, and/or operated by NS, including the Indiana
Harbor Belt Railroad Company, (see Decision No. 7 in the lead
ijocket) as identified and defined in the Conrail Transaction
Application

Hobart to Hammond (N-469)

Porter to CP 501 N-208)

Indiana Harbor to South Chicago (N-047)
Indiana Harbor to Kankakee (N-311)

CP 501 to Indiana Harbor (N-042)

These line segments were summarized, among other places,
the Board's May 29, 1998 Final Environmental Impact Statement,
App. N, N-119 and Vol. 2, 4-154 and 4-155.
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Cities" means East Chicago, Indiana; Hammond,
Indiana; and Whiting, Indiana individually and
articipating as parties to this proceeding.

a type

' F 4N

INSTRUCTIONS

INTERROGATORIES AND DOCUMENT PRODUCTION REQUESTS

)1lowing information with gpect to
Segment s
»]ling in both
each) the eastbound and westbound
rt hbound/southbound, as applicable
calculated fo ach month December 1998 through May
46 3
the daily average train speed for trains traveling in
both (and separately in each) the eastbound and west
bound directions (or northbound/southbound, as applica-

ble) calculated for each month December 1998 through

May 2000;




the average number of loaded cars and empty cars 1in
trains moving in both (and separately in each) the
eastbound and westbound directions (or northbound/
southbound, as applicable) calculated for each month
December 1998 through May 2000;
the average number of locomotives on trains moving in
both (and separately in each) the eastbourd and west-
bound directions (or northbound/southbound, as applica-
>le) calculated for ch month December 1998 through
May 2000; and
the average train length, expressed in the number of
cars, for trains moving in both (and separately in
each) the eastbound and westbound directions (or north
bound/southbound, as applicable) calculated for each
month December 1998 through May 2000.
ide the date and location of any
and (ii) grade crossing fatalit
Four Cities ity limits during the
December 1998 and May 2000 (inclusive)

r each incident of a grade crossing accident/fatalicy
identified in response to Request Number 2 above, please
identify the number of persons injured and the number of
fatalities.

For each incident of a grade crossing accident/fatality
identified in response to Request Number 2 above, please

identify and produce any documents prepared internally




and/or documents/reports provided to any local, state or

federal government agency.

Respectfully submitted,

THE CITY OF EAST CHICAGO,
INDIANA

THE CITY OF HAMMOND, INDIANA

THE CITY OF GARY, INDIANA

THE CITY OF WHITING, INDIANA

COLLECTIVELY THE FOUR CITY
CONSORTIUM

OF COQUNSEL: : C.™ichael Lofftus
Christopher A.Y Mills
Peter A. Pfohl
Slover & Loftus Slover & Loftus
1224 Seventeenth St., N.W. 1224 Seventeenth Street, N.
Washington, D.C. 20036 Washington, D.C. 20036

Dated: June 23, 2000




CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing Discovery
Requests were served this 23rd day of June, 2000, by facsimile
and hand delivery upon:

Richard A. Allen, Esqg. (Ccunsel for NS)
Zuckert, Scoutt & Rasenberger, L.L.P.
888 Seventeenth Street, N.W.

Suite 600

Washington, D.C.

Dennis G. Lyons, Esq. (Counsel for CSX)
Arnold & Porter
555 12 Btysat, NN,

Washington, D.C. 20004-1202
The Board has not yet issued publicly a service list for this

General Oversight Proceeding, and the Four Cities are unaware of

any other parties of record at this time.

/) 0 ) 1 ()
j/t t& ' /'///?AL”Q —

Peter A. }'fr?:}ﬁ




SLoveEr & LorTUus
ATTORNEYS AT LAW
WILLIAM L.SLOVER 1224 SEVENTEENTH STREET, N. W.

C. MICHAEL LOFTUS WASHINGTON, D. C. 20006
DONALD G. AVERY

JOHN H. LE SEUR

KELVIN J. DOWD

ROBERT D. ROSENBERG FAX:
CHRISTOPHER A. MILLS (202) 347- 3619
FRANK J. PERGOLIZZ1

ANDREW B. KOLESAR 111 WRITER'S E-MAIL:
PETER A. PFOHL

DANIEL M. JAFFE

TELEPHONE:
(202) dar-7170

June 23, 2000

VIA FACSIMILE AND HAND DELIVERY

Dennis G. Lyons, Esq.
Arnold & Porter

BEE 12¢h Street, N.W.
Washington, D.C. 20004-1202

Finance Docket No. 233388 (Sub-No. 91), CSX Corp.
et al. -- Control and Operating Leases/Agreements

Conrail et al. (General Oversight)

Dear Mr. Lyons:

Enclosed please find the Cities of East Chicago,
Indiana; Hammond, Indiana; Gary, Indiana; and Whiting, Indiana

(collectively, the "Four City Consortium") Discovery Requests to
CSX Transportation, Inc. in the above-referenced proceeding.

As indicated in the Discovery Requests, we are prepared
to work with you in obtaining the informat ion requested on an
informal basis rather than through a formal discovery response
(if that is what CSX would prefer), or to discuss steps that
might otherwise expedite a response to the requests. As
indicated in the Discovery Requests, responses should be provided
to us within seven (7) days of today's date, or June 30, 2000.

Sincerely,

Peter A. Pfohl

ce: Hon. Vernon L. Williams




BEFORE THE
SURFACE TRANSPORTATION BOARD

CSX CORPORATION AND CSX TRANSPOR-

TATION, INC., NORFOLK SOUTHERN

CORPORATION AND NORFOLK SOUTHERN Finance Docket No. 33388
RAILWAY COMPANY - CONTROL AND (Sub~No. 91)

OPERATING LEASES 'AGREEMENTS -

CONRAIL INC. AND CONSOLIDATED RAIL

CORPORATION (GENERAL OVERSIGHT)

FOUR CITY CONSORTIUM DISCOVERY REQUESTS
TO CSX TRANSPORTATION, INC.

Pursuant to 49 C.F.R. 88 1114.21-1114 .31, the Cities of
East Chicago, Indiana; Hammond, Indiana; Gary, Indiana; and
Whiting, Indiana (collectively, the "Four City Consortium")
hereby directs the following discovery requests to CSX Transpo:
EAatIon. Int. 1"C8K"). The purpose of these requests is to elicit
information necessary to enable the Consortium to meaningfully
review and evaluate the issues that are the subject of this
proceeding: 1.e., the implementation of the Conrail transaction
and of the workings of the various conditions established by the
Board in its Decision No. 89 in the lead docket approving the
application of CSX Corporation and CSX and Norfolk Southern
Corporation and Norfolk Southern Railway Company for control and
division of the assets of Conrail Inc. and Consolidated Rail
Corporation.

The Conscrtium on June 13, 2000 requested CSX's 100%

traffic waybill tapes for purposes of preparing an analysis of




the effects of the implementation of the Conrail control transac-
tion on the Four Cities' regior. These tapes were produced on
June 16, 2000 and an initial review of the tapes has been con-
ducted by the Consortium. This review has revealed that the
types of data contained on ¢ is insufficient to allow the
Four Cities to conduct a reasonable analysis to be able to
respond to C s Jun:: 1 Report and the Board's request in Deci-
sion No. 1 for meaningful "comments respecting the progress of
implementation . . . and the workings of the various conditions
imposed." In particular, the tapes do not contain th2 type
of individual line segment data of the nature requested herein,
and which was contained in the Application and relied on by the
Board and the parties in the lead docket to evaluate the transac
tion's safety and environmental impacts on the Four Cities

These requests are narrowly focused, and seek the type
of information, and certain limited other safety information,
that could not be ascertained through the traffic tapes
through the informal exchange of information between CSX and the
Consortium, and which is necessary for the Consortium to analyze
post-acquisition operations by CSX in the Four Cities.

Unless otherwise agreed, responses to the Consortium's
discovery requests should be delivered to the offices of Slover &
Loftus, 1224 Seventeenth Street, N.W., Washington, D.C. 20036.
Because of he very limited time available before comments from
parties in this docket are due, the Consortium requests that

responses be made as soon as possible, and no later than seven
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oL Gibscn to Ivanhoe (C-776)
"Four Cities" means East Chicago, Indiana; Hammond,
Gary, Indiana; and Whiting, Indiana individually and
lectively participating as parties to this proceeding.
"Identify," when referring to a type of information,

oduce documents containing the specified

b &

INSTRUCTIONS

III.
INTERROGATORIES AND DOCUMENT PRODUCTION REQUESTS

Provide the following information with respect to each of
the CSX Line Segments:
the daily average number of trains traveling in both
(and separately in each) the eastbound and westbound
directions calculated for each month December 1998
through May 2000;
the dails average train speed for trains traveling in
both (and separately in each) the eastbounc ind west
bound directions calculated for each month December

1998 through May 2000;




the average number of loaded cars and empty cars

trains moving in both (and separately in each) the

eastbound and westbound directions calculated for each

month December 1996 through May 2000;
average number of locomotives on trains moving in
(and separately in each) the eastbound and west-
bound directions calculated for each month December
1998 through May 2000; and
wwerage train length, expressed in the number of

moving in both (and separately in

1

eastbound and westbound directions calculated

month December 1998 through May 2000.

yvide the date and location of any (i) grade cross

idents (11 ‘ rossing fatalities occurring
in the Fo ’ities ity limits during the period
2000 (inclusive)
a grade crossing
Request Numbel
Lfy the numbe: rsons injured and the number of
ies.
For each incident of a grade crossing accident/fatal
identified in response to Request Number 2 above,
identify and produce any documents prepared internally

and/or documents/reports provided to any local, state o1

federal government agency.




Respectfully submitted,

THE CITY OF EAST CHICAGO,
INDIANA

THE CITY OF HAMMOND, INDIANA

THE CITY OF GARY, INDIANA

THE CITY OF WHITING, INDIANA

COLLECTIVELY THE FOUR CITY
CONSORTIUM

ﬁ,&; a. (s

OF COUNSEL: 3 C. Michael Lof S
Christopher A.¥Mills
Peter A. Pfohl
Slover & Loftus Slover & Loftus
1224 Seventeenth St., N.W,. 224 Seventeenth Street, N.
Washington, D.C. 20036 Washington, D.C. 20036

Dated: June 23, 2000




CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing Discovery
Requests were served this 23rd day of June, 2000, by facsimile
and hand delivery upon:

Richard A. Allen, Esqg. (Counsel for NS)
Zuckert, Scoutt & Rasenberger, L.L.P.
888 Seventeenth Street, N.W.

Suite 600

Washington, D.C. 20006-3939

Dennis G. Lyons, Esq. (Counsel for CSX)
Arnold & Porter
555 12" Street, N.W.
Washington, D.C. 20004-1202
The Board has not yet issued publicly a service list for this

seneral Oversight Proceeding, and the Four Cities are unaware of

any other parties of record at this time.







ZUCKERT SCOUTT & RASENBERGER, L.L.P

ATTORNEYS AT LAW

888 Seventeenth Street, NW, Washungton, DC 20006-3309
Telephone [202] 298-8660 Fax [202] 342-0683

RICHARD A. ALLEN DIRECT DIAL (202) Y73-7902
raallen@zsrlaw.com

June 30, 2000

BY HAND

Peter A. Pfohl, Esq.
Slover & Loftus

1224 17th Street, N.W.
Washington, D.C. 20036

Re: STB Finance Docket No. 33388 (Sub-No. 91)

Dear Mr. Pfohl:

On behalf of Norfolk Southern Railway Company (“NS”), [ am responding to your letter
dated June 23, 2000 enclosing the “Four City Consortium Discovery Requests to Norfolk
Southern Railway Company™ in connection with this proceeding.

NS declines to respond to the Four Cities’ discovery requests for the reason that
discovery is not available in a general oversight proceeding, as the STB has ruled. In recent rail
consolidation proceedings, the Board and the [CC have established post-decision general
oversight proceedings, but the decisions in those cases establish that discovery is not available in
those proceedings. The Board squarely so ruled in Union Pacific Corp., et al. -~ Control and
Merger — Southern Pacific Rail Corp., et al., (“UP/SP™), Finance Docket No. 32760 (Sub-No.
21), Decision No. 10 (served October 27, 1997).  In that decision, the Board rejected the request
of some parties that formal discovery be permitted in the general oversight proceeding. The
Board found “no reason to open this proceeding for formal discovery procedures as some parties
have suggested.” 1d., slip op. at 19. That decision was consistent with Chairman Morgan’s
comment accompanying the Board’s decision initiating the UP/SP general oversight proceeding
that the oversight process must not be “unduly burdensome.” UP/SP, Finance Docket No. 32760
(Sub-No. 21), Decision No. | (served May 7, 1997), slip op. at 9.

Nothing in Decision No. 1, establishing the oversight proceeding in this case, suggests
any intent on the Board’s part to change the oversight process from earlier cases or to allow
parties discovery rights not available in those cases. On the contrary, the time frames established
by the Board in this general oversight proceeding demonstrate that the Board did not contemplate
discovery here. For example, the Board established a period of only 20 days between the
submission of interested parties’ comments on July 14 and the Applicants’ reply comments on
August 3 — clearly insufficient time if discovery were contemplated in the interim. Indeed, the

CORRESPONDENT OFFICES London, Paris and Brussels




ZUCKERT SCOUTT & RASENBERGER, L.LP

Peter A. Pfohl, Esq.

Peter A. Pfohl, Esq.
June 30, 2000
Page 2

fact that the Four Cities found it necessary to ask {or responses to its requests in a mere seven
days (as compared to the 15 day response time under 49 C.F.R. § 1114.26(a) and under the
discovery guidelines adopted in Decision No. 10, served June 27, 1997, in the main proceeding
in this case), assertedly because of the “very limited time™ before the July 14 deadline for its
comments, simply confirms that discovery was not contemplated under the Board’s schedule.
Nothing in your letter or accompanying discovery requests provides any basis for believing that
the Board would or should depart from its current procedure and past precedent.

Moreover, much of the information sought is or should readily be available to the Four
Cities, in part as a result of the extensive reporting requirements imposed on NS and CSX in
Decision No 89. Most pertinently with regard to your discovery demand, Decisions No. 89 and
96 snecifically required Applicants to meet regularly with the Four Cities and to provide them a
great deal of data about train operations throughout the Four Cities. To the extent your discovery
seeks information about train counts, train speeds, train lengths, locomotive counts, line
segments, etc. beyond the information required by Decision Nos. 89 and 96, that discovery sceks
in effect to circumvent the reporting conditions imposed by the Board in those decisions.
Furthermore, that is information that is not readily available to NS. NS does not routinely
maintain records of such data, and developing the data would be extremely costly, burdensome
and time-consuming.

I'he accident data you requested is also information that is or should be readily available
to the Four Cities, either from their own police departments or from data published by the
Federal Railroad Administration. NS does not maintain accident data by cities. If you supplied
the pertinent mileposts, NS would be willing to work with you to provide the information on an
informal basis from its records if for some reason you found it unavailable elsewhere.

In sum, NS respectfully declines to respond to the discovery requests of the Four Cities

because discovery is not available in this proceeding.

Sincerely,
Richard A. Allen

Hon. Vernon A. Williams
Dennis G. Lyons, Esq.
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June 30, 2000

BY HAND

Peter A. Pfohl, Esq.

Slover & 1 oftus

1224 Seventeenth Street, NW
Washington, DC 20036

Re:  STB Finance Docket No. 33388 (Sub-No. 91) (General Oversight)
Dear Mr. Ptohl:

Ihis is in response to your letter of June 23, 2000, in the above proceeding,
enclosing certain “Discovery Requests™ to CSX Transportation, Inc. (*CSX™) on behalf
of your clients, the “Four Cities.” The requested discovery relates to (1) train move-
ments, speeds, and consists, and (2) grade-crossing accidents.

(CSX objects to the proposed discovery and will not respond (o it. CSX is, how-
ever. furnishing to you, in this letter, the information you request with respect to grade-
crossing accidents, as a matter of courtesy to you and you chients.

I'he Surface Transportation Board (“Board™ or “STRB™) has ruled that discovery
is not to be had in proceedings of this sort, that is, in general oversight proceedings fol-
lowing a major merger. See Union Pacific Corporation, et al.— ( ‘ontrol and Merger
Southern Pacifi Rail Corporation, et al. (*UP/SP”), Finance Docket No. 32760 (Sub-
No. 21). Decision No. 10, served October 27, 1997), at 19. The current proceeding is
similar to the oversight proceeding involved in the UP/SP case. The time periods pre-
scribed for commentors’ responses and applicants’ replies (since if there were to be
discovery, obviously it would have to be a two-way street) are too short to assume that
th~ Board contemplated discovery. The Four Cities” demand that the response be made
in ~even days, contrary t¢. what would be permitted if the discovery rules were pertinent,
bears that out.

CSX has numerous other reasons not to respond to the requested discovery:
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9 A Settlement Agreement covering Finance Docket No. 33388 and the over-
sight under Decision Nos. 89 and 96 therein was entered into between your client and
CSX dated Octoer 26, 1998. The agreement was executed by the Mayors of the Four
Cities and by John W. Snow, the Chairman/CEO and President of CSX Corporation.
Section VI.A. of the Agremeent provides as follows:

As specified in Finance Docket No. 33388, CSX shall provide
the Four City Consortium with reports on a monthly basis
providing the information described by the Board in Decision
No. 96 pertaining to condition 21(i). However, the partics
have mutually agreed to not have CSX report average train
speeds and have also agreed to limit the reporting require-
ments on both train traffic volumes to the following
information:

I'hroughout the Board's five (5) year oversight period in
Finance Docket No. 33388, CSX shall report, on a daily
average basis (calculated monthly), the number of trains per
day operated in both (and separately in cach) direction over
the following rail line segments:

he Pine Junction-to-State Line Tower portion of the Pine
Junction-to-Barr Yard line segment (C-023);

- Tolleston-to-Clarke Junction rail line (C-024); and

-~ The Tolleston-to-Hobart portion of the Warsaw-10-
Tolleston line segment (C-026)

As the above indicates, the partics, including your clients, there “mutually agreed
to not have CSX report average train speeds and have also agreed to limit the reporting
requirements on train traffic volumes to the following information....:”" and then specificd
the information that will be provided “[t]hroughout the Board’s five (5) year oversight
period.” The information to be provided is limited in detail, and in breadth to certain
specified segments, three in number. Two of these three segments are expressly carved
out of longer segments on which you are now seeking discovery, namely, items (a) and
(¢) in ¥ 2 of the “Definitions™ in your request. The other four segments on which you
want discovery are not permitted at all under the Settlement Agreement.
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We understand that CSX has regularly complied with the reporting requirments in
the Settlement Agreement.

We believe that the Four Cities” attempt to obtain information with respect to
enlarged segments, additional segments, and information going beyond the information
as to which the parties “agreed to limit” reporting, is contrary to and forbidden by the
Settlement Agreement. We note that the Settlement Agreement was, by agreement of the
parties, submitted to the STB for its approval, and was approved by the STB in Decision
No. 114, served February 5, 1999. It covered the reports to be made “throughout the five
(5) year oversight period™ which had been established by the Board. Your clients now
seck additional information for use in connection with that very oversight. That appears
to CSX to be clearly precluded by the Settlement Agreement. Apparently your clients
repent the bargain that they made and want partially to undo the agreement.

4 CSX also views these requests as to additional train movement data as

unduly burdensome. Special arrangements, including computer programs, were made

by CSX to produce the reports agreed upon in the Settlement Agreement. New programs
would have to be written to obtain the information that you request. Some ol it may not
be available at all, since you have requested information going back to December 1998,
at which time certain of the segments you seek information about were Conrail segments,
the “Split” not having occurred until June 1, 1999, That work necessarily diverts people
and other resources from running the railroad and completing the tasks ot integrating the
Conrail routes. Some of the requests might seek information which is in the control of
1B, which is operated through its own management and in which CSX is only one ut
three owners, and an indirect owner at that

3

3 CSX also views vour purposrted deadline of seven days within which to
respond as unrcasonable. By way of analogy, if the discovery rules applied, the rules
(49 C.F.R. § 1114.26(a)) would provide a minimum of fifteen days afier service of the
requests; your requests were served on June 23, 2000. While we are submitting this
reponse to you within the seven days which you have requested, it would take much
longer than that to produce the data concerning train movements you have requested.

As your letter indicates, CSX has produced for you its 100% waybill tapes, as expressly
required by the Board’s Decision launching the oversight proceedings. These tapes were
produced promptly after your verification, on June 14, 2000, that the persons who would
examine them had signed the appropriate “Highly Confidential” undertaking under the
applicable protective order. Your letter says that your review of the tapes “revealed”
that what you were looking for, such as trains speeds, the particular path followed by
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waybilled cars between origination and destinations, the number of locomotives pulling
and fellow cars accompanying the cars involved in the waybills in the train consist, were
not contained in the data on the tapes. We are surprised that anyone would consider this
a “revelation™; your fine firm has been active in ICC and STB practice for many years
and is very familiar with the information that is found, and not found, on waybill traffic
tapes. The sort of information you were seeking about train lengths and train speeds, size
of trains, numbers of locomatives, ete., is not that sort of information. [f your reference
to the revelations as to what the tapes did not hold was intended as a justification requir-
ing CSX's response in a highly expedited manner, it is not an adequate explanation. In
any cvent, the seven days allowed are not reasonable.

[T this situtation were subject to the discovery rules, we would have numerous
objections, the basis for some of which we have touched on above. But discovery is not
required in oversight proceedings under the procedure established in UP/SP. The subject
matter of your interrogatory and production requests Item No. 1 is, among other things,
both unduly burdensome and precluded by the terms of the Board-approved Scttlement
Agreement. As to Item No. 2 relating (o the grade-crossing accidents, while we wonder
why the information 1s not available from your clients - municipalities notoriously, in the
United Staies usually, through the Police Department, keep records of collisions between
trains and motor vehicles within city limits -~ CSX is presenting the following informa-
tion on a voluntary basis: it meets the substance of what you have asked for.

With respect to grade-crossing accidents since December 1998 involving CSX
trains within any of the “Four Cities,” we are advised by our client that there have been
lour grade-crossing accidents reported, all within the City of Gary. These include (i) an
accident on January 9, 1999 at grade crossing no. 163643V, with respect to which there
were no fatalities or injuries, but some property damage, this accident involving a colli-
sion between two vehicles on the crossing, where a train came by thereafier and hit one
of the trucks on the crossing: (i1) an accident on October 15, 1999, at grade crossing
no. 163643V, again with no fatalities or injuries, but some property damage, the driver
being reported to have gone around the crossing gates, and while uninjured, was taken to
the hospital since he was shaken up; (iii) an accident on November 19, 1999, at grade
crossing no. 155645N, again with no with fatalities or injuries, but some property
damage, where the driver is reported to have gone through flashing lights; and (iv) an
accident on March 22, 2000, at grade crossing no. 163643V, in which the driver was
reported to have gone around the crossing gates, where there were no fatalities, but the
driver, reported as drunk and disorderly, was injured and taken to the hospital by the
police.
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Since you sent a copy of your letter and discovery requests to the Secretary of the
Board, I am doing the same.

With kind regards.

Dennis G. Lyons
Counsel for CSX Transportation, Inc.
rjm
cc Hon. Vernon A. Williams
Richard A. Allen, Esq.
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[HOMPSON 25,
HINE & FLORY Lip

July 14, 2000

Via Hand Delivery
Fredenc | Wood
202-331-8800

Case Control Unit rwoodithf com
Office of the Secretary

Surface Transportation Board

1925 K Street, NW

Washington, DC 20423-00001

Re:

Control and Operating Leases/Agreements - Conrail Inc. et al. (General Oversight)
Gentlemen:

Enclosed for filing with the Board in the above proceeding are an original and 25
copies of the Commients of E. . du Pont de Nemours and Company . Also enclosed

1s a computer diskette with a copy of the comments.

Respecttully submitted,

Frederic L. Wood

LW/ Tw

W Washington, D.(

BRUSSELS BELGIUM CINCINNATI CLEVELAND COLUMBUS DAYTON PAIM BEACH WASHINGTON D (
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BEFORE THE SURFACE TRANSPORTATION BOARD

Finance Docket No. 33388 (Sub-No. 91)
CSX Corp., et. al. - Control and Operating Leases/Agreements - Conrail, Inc, et. al.

(General C*~ersight)

COMMENTS
By

E. L. DUPONT DE NEMOURS AND COMPANY

JULY 14, 2000

DuPont 1s a $26 billion diversified chemical and life sciences corporation with
over 200 manufacturing sites and almost 100,000 employees worldwide. Rail
transportation is critical to DuPont’s domestic and export business, and is for many of our
chemical products the only safe and practical mode of transportation. Each year, DuPont
and 1ts affiliates ship in excess of 70,000 rail shipments, representing over $220 million
in ratlroad freight revenue, in a private fleet of over 9,000 rail cars. More importantly,
these shipments are the fundamental basis of DuPont’s diverse global supply chains, and
directly produce $5.5 billion of North Amenican sales and exports. 75% of this traffic has
no other transportation alternative because of etther safety considerations or sheer

volume.

DuPont has been a participant throughout the original merger proceeding and

appreciates the opportunity to submit further comments on this first anniversary of the

merger implementation. With five major manufacturing sites and numerous customer and




transfer sites on the former Conrail system, DuPont has a substantial stake in the success
or failure of this compiex transaction. We commend the Board for ordering a full five

vears of merger oversight as originally requested by DuPont and others.

At DuPont, we believe that safe, reliable, and efficient transportation at a
competitive cost is critical to owr business success. Indeed, DuPont’s principal core
value is safety. With a heritage of nearly 200 years committed te the safe manufacture,
transport and distribution of its products, DuPont has long been recognized as a Ieader in
safety, and has received numerous awards from the Class One railroads. Our corporate
policy states that DuPont will only manufacture, distribute, and transport materials and
product which can be safely handled, transport-d, stored and used by its employees,
distributors, and customers. There is little doubt that rail 1s one of the safer modes of

transportation for shipping hazardous goods. The safety of our goods in transportation 1s

so very important to us that it is not unusual for us to disqualify a cairier from carrying

our goods if that carrier's safety performance or rate of safety improvement does not

satisfy us. Our reputation, indeed our very license to operate, is at stake.

With this in mind, DuPont is extremely pleased with the safe manner in which the
merger implementation was executed. Despite numerous and well-documented
operationai and computer problems, and more recent track maintenance concerns in other

regions, safety performance on the former Conrail territory appears to be excellent.




In large measure, we believe the Beard's requirement for thorough Safety Integration
Plans was a major factor. We commend both the Board and both railroads for keeping a

strong focus on safety.

DuPont is disappointed that this Oversight proceeding does not address service
issues. While both CSX and Norfolk Southern have made some progress in recent months
at stabilizing service levels, we remain concerned because current overall transit times on
the former Conrail territory are still on average almost two days longer than prior to the
June 1 split. This adds cost, inefficiency and additional investment in rai! cass and
inventory to DuPont's diverse global supply chains, and hinders our ability to compete
with other global chemical prodrcers. We will provide our specific service issues and
supporting data to the Office of Comphance and Enforcement as requested, but would

much prefer that service be fully examined in a public proceeding,

While the metrics established as part of the Board's Operational Monitoring
process have helped railroad customers follow overall railroad system performance, they
continue to exclude such customer-oitented measures as transit times on key corridors

and benchmarks of current versus pre-merger Conrail performance. Transit and cycle

times are particularly critical measures of the effectiveness of customers' supply chains.

Without such customer-focused metrics, it is also difficult to assess whether the two
railroads are fulfilling the promises claimed in their original application. The associations
participating in the Conrail Transaction Council originally requested that the corridor

transit time and benchmark metrics be included within the Operational Monitoring




measures, but the railroads would not agree. We ask the Board to reconsider this

exclusion.

DuPont, for its part, will continue to follow railroad performance closely and
participate actively in this ongoing Oversight process. We encourage both CSX and
Norfolk Southern to listen carefully to and focus on their customers, and to cooperate
with each other and the rest of the railroad industry to deliver the consistent and
predictable service that will grow business revenue for all.

Respectfully submitted, / 4

Frederic L. Wood — /, "',"//""" A \ //0 Ve /

Thompson Hine & Flery LLP
1920 N Street, NW
Washington, DC 20036-1601
Tel. (202) 331-8800

William A. McCurdy, Jr.
Logistics & Commerce Counsel
DuPont Legal

D-8098-1

1007 Market Street
Wilmington, DE 19898

Attornevs for E. 1. du Pont de Nemours and
Company

Dated: July 14, 2000

Certificate of Service

I hereby certify that I have this 14" day of July, 2000, served a copy of the fore-

going Comments upon all parties of record, via first-class mail, in accordance with the

Rules of Practice.
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ISGR-2
BEFORE THE
SURFACE TRANSPORTATION BOARD
Washington, DC 20423
In the Matter of
CSX CORPORATION AND
CSX TRANSPORTATION, INC.
NORFOLK SOUTHERN CORPORATION
AND NORFOLK SOUTHERN RAILWAY COMPANY
--CONTROL AND OPERATING LEASES/AGREEMENTS--
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION
STB Finance Docket No. 33388 Sub-No.91
(Oversight Proceeding)
COMMENTS OF ISG RESOURCES, INC.
ISG Resources, Inc. (hereinafter known as “ISG™), by its atterney. respectfully submits

Its comments in response to the Board's invitation to provide comments on issues related to the

acquisition and division of Conrail by CSX Transportation (“CSX™) and Norfolk Southern

Railway (“NS™).'

STATEMENT OF INTEREST
ISG s the leader m marketing performance building materials from coal combustion
products.  ISG employs fly ash from power plants to enhance concrete production, produce
masonry and for agricultural uses and industrial fillers. Through management of the fly ash
disposition for utility chients, ISG turns nearly 19 million tons of coal combustion waste products
for electrical utilities and industrial customers into performance enhancing building products and
specialty uses.

' STB Finance Docket No. 33388 (Sub-No. 91), Decision No. 1 (Served Feb. 9, 2000). Heremafter this proceeding

may be referred to as “Conrail.” both citing to the principal proceeding and to the Oversight Proceeding




INTEREST IN THE CONRAIL ACQUISITION OVERSIGHT PROCEEDING
One of the electric generating utility plants for which ISG manages fly ash disposition is
the AES Thames power plant at Montville, Connecticut. ISG operates as a subcontractor to CSX
in the disposition of fly ash from the utility plant, which moves to Good Spring, Pennsylvania,

where a majority of the fly ash is utilized as landfill to replace mined coal.

Prior to the Conrail acquisition and division, the fly ash movement from Montville to
Good Spring was a three-line move: New England Central — Conrail (Palmer, MA) — Reading,
Blue Mountain & Northern Railroad (Reading, PA). The division of Conrail left CSX operating
the New England Conrail routes, with Norfolk Southern operating the relevant Pennsylvania
routes. 1SG's movement of fly ash became subject to the “single-line to joint-lhne™ effect of the

transaction.”

In approving the Conratl transaction, the Board established both an oversight process and

. - » i . . . "y -
operational monitoring of the transaction. In addressing the single-line to joint-hine effect of the

transaction, the Board noted that the replacement of single-line service with joint-line service

will result m a degradation of efficiency to those affected shippers: however, it deemed such an

In approving the Conrail acquisition and division in Finance Docket No. 33388, Decision No. 89, the Board refers
to “Single-Line to Joint-Line Issues.™ Decision No. 89 at 72, The Board recognizes, however, that the division of
Conrail's routes, resulting in new joint line handling of service Conrail provided single-line, atfects not only those
served single line by Conrail but also those who connect to Conrail via a shorthne railroad. /d. at 56. In the
instant situation, both the origin and destination are served by shortline railroads, thereby in effect creating a **3-
line to 4-line” routing. Regardless of the involvement of shortline carniers in the ongin and/or destination routing,
the effect on service of the divis.on of Convail’s routes is the same.

Conra:l. Decision No. 89, at 160-162.




effect as “an unavoidable by-product of this transaction.™ While dechning to mandate that CSX

and NS grant tracking rights to each other to maintain the starus quo ante, the Board did impose
remedial conditions in two specific circumstances, one involving aggregate movements in Ohio
wherein the apphicants agreed to the limited exchange of trackage rights, and secondly to
Rochester-area shippers served by the Livonia, Avon, and Lakeville Railroad (LAL). which
entailed granting rights to LAL over a segment of former Conrail line to be operated by CSX to
provide an alternative routing.” The Board further provided that “as part of our overall
monitoring of the transaction, we will focus on ensuring that shippers affected by a loss of

. . . . . . aly
single-line service continue to receive adequate service.

ISG s mindful that the Board does not intend to address operational issucs in this general
oversight proceeding.  While operational implementation issues undoubtedly affect all aspects
of the division of Conrail, the single-line to joint-hne effects are separate and apart; and while
they may be impacted by the operational problems experienced by CSX and NS, they

. . P .- . N
vonetheless are embraced within the “broadly based™ oversight process.

COMMENTS
I'he transit tme for the Montville to Good Spring movement, approximatciy SO0 miles,

when Conrail provided the linchaul rovting was a consistent 6-7 days, both outbound and for the

Id.

Id at72.n.113

Id at72

Id_at 161; Conrail (sub-No. 91), Decision No. 1 at 2, n.l and at 3

Y Conrail. Decision No. 89 at 160.




return of empty cars. Consistency in the cycle period is critical inasmuch as the power plant
does not operate a storage facility for the fly ash. Accordingly, the lack of availability of rail

cars to receive the fly ash produced as coal is burned by the plant would result in plant closure.

Post Split-Date,” CSX and NS proposed to maintain what essentially was the same

Coruail routing for the Montville to Good Spring fly ash movement, with an interchange from
CSXto NS at Oak “sland in the New Jersey Shared Assets Area. The trip plan furnished to ISG
by NS contemplated a transit time of 10-12 days. This, in itself, constituted an increase of 40-
100% from the transit time performed by Conrail. Necessarily, such an increase from the transit
time Conrail achieved would have had a substantial impact upon the size of the rail fleet required
to accommodate the fly ash movement. The Board is well aware that CSX and NS did not
perform according to their operational plans. In fact, the division from single-line Conrail
service to joint-line CSX and NS service coupled with the operational problems experience by
CSXand NS resulted in a transit ime of 20-25 days.  Consequently, in an effort to avoid Oak
Island, CSX changed the routing of the car movements to interchange with NS at Buffalo. This
routing was no better: between the circuaity of this route (over 800 miles) and the operational

problems at Sclkirk and Buffaio, transit times increased to 30+ days.

Promptly, ISG established a new S-carrier route, completely avoiding CSX and NS
handling of the fly ash cars. New England Central moves cars from Montvilie, CT to the Green
Mountain Railroad (interchanging at Bellows Falls, VT), to the Clarendon and Pittsford (at
Rutland, VT), to St. Lawrence & Hudson, a CP affiliate (at Whitehall, NY), to Reading, Blue

Mountain (at Taylor, PA). The Reading, Blue Moumain then completes delivery to Good

Split-Date was June 1, 1999, when CSX and NS initiated divided operation of Conrail’s lines and other assets.




Spring. This route requires Reading, Blue Mountain to traverse approximately 700 feet of NS
track in the vicinity of Packerton Junction (Jim Thorpe, PA). This 5-line haul, although more

circuitous that the former Conrail route (approximately 600 miles versus 500 miles), achieves a

)

transit time of 8-10 days.""

The 5-line haul utilizing CP over the principal route of movement exists at the sufferance
of Norfolk Southern, inasmuch as the haul requires Norfolk Southern to allow the Reading, Blue
Mountain te operate over a small segment of NS track. In March, 2000, NS expressed an intent
to terminate the Reading, Blue Mountain trackage rights and to return to participation in the
linchaul for the fly ash movement. To avoid Oak Island, NS proposed routing via St. Lawrence
& Hudson to NS at Binghamton, NV, with an interchange with Reading, Blue Mountain at
Mchoopany, NY. In addition to NS terminating Reading. Blue Mountain’s use of less that 0.2
miles of trackage rights, operating this routing would allow NS to participate in approximately
105 miles of what now would be a 6-line haul, whose route would increase to approx™ aately 645
miles. Even with these deficiencies, NS could not achieve compliance with its routing plan on
several test shipments made by ISG. When ISG tiaced the cars to Elkhart, IN, ISG was told NS
does not mterchange with Reading, Blue Mountain at Mchoopany, and the cars were being
routed to Elkhart for routing to Reading, PA! NS quickly elected to forego its effort to recapture
this movement for the present time, and extended the Reading, Blue Mountain authorization to

utilize the Packerton Junction track segment unti! June 1, 2001,

" From time to time, there has been sor ie shippage, with transit imes up to 12 days. CP and Reading, Blue

Mountain have met with ISG to agrec on measures to maintain the 8-10 day transit schedule.




LLESSONS LEARNED AND RELIEF REQUESTED
Service degradation due to the division of Conrail, creating joint-line routing where
single-line routes previously were operated, has been far greater than anticipated. The extent to
witich this service degradation has been impacted by the operational problems is unknown;
however, the recent attempt by NS to recapture the traffic demonstrates that major service
deficiencies still exist. Withoat question, both CSX and NS have been cooperative in addressing
the transportation needs of ISG. CSX, which holds the principal contract with AES for the

movement of the fly ash, has provided additional cars to meet the car fleet requirement imposed

o . 11 . . . -y
by the extended transit imes. Having undertaken to function as a service supplier to AES for

disposition of the fly ash, CSX undoubtedly understands the shipper’s perspective. Hopefully,
that understanding will extend beyond the expiration of the contract between CSX and AES. and
CSX will continue to be willing to accommodate its former fly ash disposition customer who it
now also has the capability to serve in its rail carrier capacity as the successor to Conrail’s New

England routes.

NS has granted trackage rights to Reading, Blue Mountain & Northern Railroad. in order
to enable the fly ash to move over an alternate route. As noted above, those rights currently will
expire June 1, 2001, Itis important that the routing involving the Green Mountain Railroad and
the St. Lawrence & Hudson (CP) be maintained in order to provide an effective alternative to
ISG for the movement of fly ash from the AES power plant. The fragile nature of the CSX/NS
routing which supercedes the Conrail direct routing mandates the need to preserve the route of

movement currently being utilized. This is consistent with the Board's expressed intent,

While fly ash typically moves i pressure differential covered hopper cars, some of the cars provided by CSX are
coal cars, which impose additional requirements for unloading




previously cited. of “ensuring that shippers affected by a loss of single-line service continue to

; T v
receive Cldt‘qllillc Service.

ISG anticipates that CSX and NS will continue io act responsibly, to ensure that the

larger pubiic interest in receipt of efficient rail transportation service is realized, whether CSX

and/or NS participates in the route of movement. Nonetheless, ISG respectfully requests the
Surface Transportation Board to strongly encourage NS and CSX to continue to assure th: t the
needs of the user community are satisfied, and for NS to maintain the trackage rights agreement
described above with the Reading, Blue Mountain. Such cooperative arrangements on part of the

applicant carriers avoid the need for remedial prescription by the Board.

WHEREFORE, THE PREMISES CONSIDERED, ISG Resources, Inc.
respectfully urges the Surface Transportation Board to take the foregoing into account and to
exercise its oversight authority in a manner conducive to preserving the rail routing utilized in
the deposition of the AES power plant fly ash

Respectfully submitted,

RN SR

Martin W. Hercovici
Keller and Heckman LLP
1001 G Stregt, N.W
Washingtonj DC 20001
202-434-4144

Attorney fot ISG Resources, Inc.

July 14, 2000

" Conrail, Decision No. 89 at 72




CERTIFICATE OF SERVICE

I'hereby certify that on this date a copy if the foregoing Notice of Intent to Participate of
ISR Resources, Inc., was served by first class mail on the ‘llowing persons specified in
Decision No. 1:

Dennis G. Lyons, Esq.
Arnold & Porter

555 12" Street. N.W.
Washingtoi, DC 20004-1202

Attorney tor CSX Corporation

Richard A. Allen. Esq.

Zuckert, Scoutt & Rasenberger, LLP
888 17" Street. N.W.

Washington, DC 20006-3939

Attorney for Nortfolk Southern Corporation

Erick M. Hocky

Gollatz, Griffin & Ewing, PC
213 W. Miner Street

P.O. Box 796

West Chester, PA 19381-0796

Attorney for Reading, Blue Mountain & Northern Railroad
Company

7

(
: Y & .
LA Al
Jean M. Bethea

July 14, 2000
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BALL JANIK u

i
1455 F Strect, NW, Sunre 225

: WASHING ).C. 20005

KARL MORELL AssancTON, D.C. 30005 KMORELL(@BILLP.COM

FeLepHoNe 202-638-3307
FAacsiMiLE 202-783-G6947

July 14, 2000

BY HAND DELIVERY

The Honorable Vernon Williams
Surface Transportation Board
1925 K Street, N.W., Suite 715
Washington, DC 20423-0001

Re:  STB Finance Docket No. 33388 (Sub-No. 91), CSX Corporation and

CSX Transportation, Inc. Norfolk Southern Corporation and Norfolk

Southern Railway Company -- Controi and Operating
| cases/

(General Oversight) :

Dear Secretary Williams:

Enclosed for filing please find the original and 25 copies of the Comments of
Indiana Southern Railroad, Inc. Also enclosed is a 3.5-inch diskette contaiming the filing in
WordPcifect format.

Please time and date stamp the extra copy of the filing and return it with our

messenger.
If you have any questions regarding this matter, please contact me.
Sincerely,
ol ot/
Karl Morell

Attorney for INDIANA SOUTHERN
RAILROAD, INC.

Enclosures

PORTLAND, OREGON WAsHINGTON, D C SALEM, OREGON
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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO. 33388 (SUB-NC* 91)

CSX CORPORATION AND CSX TRANSPORTATION;, INC.
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY

--CONTROL AND OPERATING LEASES/AGREEMENTS--

CONRALIL INC. AND CONSOLIDATED RAIL CORPORATION
(GENERAL OVERSIGHT)

COMMENTS OF INDIANA SOUTHERN RAILROAD, INC.

Indiana Southern Railroad, Inc. (“ISRR"), hereby submits its comments on the

implementation of the condition the Surface Transportation Board (“Board”™) imposed on behalf

of Indianapolis Power & Light Company (“IPL™) in CSX Corporation and CSX Transportation,
Inc., Norfolk Southern Corporation and Norfolk Southern Railway Company — Control and
Operating Leases/Agreements — Conrail Inc. and Consolidated Rail Corporation, STB Finance
Docket No. 33388, Decision No. 89 (served July 23, 1998).

In Decision No. 89, the Board ordered Applicants to allow IPL to choose between having
its Stout plant served directly by Norfolk Southern Railway Company (“NS7) or via swiiching by
the Indiana Rail Road Company (“INRD"), to allow for the creation of an NS-ISRR interchange
at ISRR MP 6.0 for traffic moving to or from the IPL’s Stout and Perry K plants, and tc provide
for conditional rights for either NS or ISRR to serve any build-out to the Indianapolis Belt Line.
Decision No. 89, Ordering Paragraph 23.

The Board subsequently explained that the condition it had imposed on behalf of IPL was

intended “*to ensure efficient and competitive service.” Decision No. 96, at 14. On a number of




occasions, ISRR informed the Board that NS would not be able to compete for the Stout traffic.
In response, the Board explained that:

|1]f NS comes to share ISRR’s concerns over any potential inefficiencics
associated with an [SRR-NS movement into Stout, or if, afier having been
given an opportunity to work, the ISRR-NS movement into Stout prove:
to be problematic, ISRR and NS may choose to negotiate a mutually
beneficial agreement through which ISRR operates as NS™ agent for
movements into that plant. In addition, demonstrated deficiencies in the
operations into Stout may be examined as part of our rcview in the
oversight process of whether there 1s a need at that time to modify the
terms of the relief we have granted in order to preserve competition that
existed prior to implementation of the approved transaction.

Decision No. 115, at 4.
In Decision No. 125, the Board reiterated its willingness to explore options other than the
imposed condition if the ISRR-NS movement proves not to be competitive. In so doing, the
Board noted that, at the time of Decision No. 125, which was prior to the division of Conrail:
it was too carly to determine whether the new NS-ISRR service. .. will
work as we intended to preserve the competition that Conrail had provided
at Stout. We do not yet know what Kind of joint rate NS and ISRR will be
willing to offer IP&L for this service.... At this point, however, Conrail’s
lines have not yet been transferred to CSX and NS, so that most of the
arguments presented here about difficulties that NS and ISRP will have in
providing this service are simply speculation. We will continue to oversee
this situation, and we will impose additional relief as necessary 1o ensure
that our conditions work as intended.

Decision No. 125 at 4-5 (footnote omitted).

It has beer over one year since the division of Conrail and ISRR can report to the Board
that the condition irposed on behalf of IPL has not worked to date and, in ISRR’s view, will

never work as intended by the Board.

In its First General Oversight Report (“NS Report™), NS informed the Board that NS had

provided no service to the Stout plant since Day One. While it is unclear, NS appears to attribute

its fack of service to the Stout plant to the transportation contract between IPL and INRD. NS




goes on to explain, however, that, once that contract expires, NS will be able to compete head-to-
head against CSXT for eastern-origin coal movements to Stout. NS Report at 38.

ISRR can confirm that no traffic has been handied to the Stout plant in a joint ISRR-NS
move. ISRR. however, would not attribute the inability of ISRR and NS to garner any Stout
traffic to the IPL-INRD contract, but rather to the fact that NS -- ISRR’s essential partner for
traffic moving to the Stout plant -- is hopelessly handicapped in competing for the Stout traific
The amount of coal traffic open to competition at Stout is not as limited as NS would have the
Board believe. ISRR and Conrail competed for the non-contract traffic in the past and, as
pointed out by CSX Transportation, Inc. (*CSXT") in its First General Oversight Report (CSX1
Report™), ISRR and Conrail had some limited success in winning the traffic from INRD. CSXT
Report at 86. ISRR continues to be very much interested in handling all or part of the non-
contract Stout traffic and is similarly interested in bidding on all of the Stout traffic in the near
future. NS. however, has been unable to aggressively pursue the Stout traffic with ISRR. NS’s
inability to do so is understandable given the insurmountable hurdles NS faces in offering a
competitive service for coal movements to Stout from the nearby indiana coal sources.

In prior filings with the Board, ISRR has detailed some of the operational constraints NS
faces in competing for the Stout traffic. Unlike Conrail - ISRRs prior partner for the Stout
traffic -- NS has no facilities, locomotives or crews stationed in Indianapolis or the surrounding
arca. NS’s closest presence is about 60 miles from Indianapolis at Lafayette and Muncie, IN. In
order to serve the Stout plant, NS would need to: (1) send a crew and locomotive from Lafayette

or Muncie some 60 miles to Crawford Yard; (2) await the ISRR coal train which, pursuant to the

agreement between NS and CSXT, will be held on ISRRs tracks until the NS crew and

locomotive arrive at Crawford Yard; (3) perform an inefficient headlight interchange with ISRR




in Crawford Yard; (4) transport the loaded cars to the Stout plant; and (5) return the crew and

locomotive some 60 miles to their home base in Lafayette or Muncie. In order to return the

empties to ISRR, NS would need to: (1) send a crew and locomotive from Lafayette or Muncie

some 60 miles to the Stout plant; (2) transport the empty cars to Crawford Yard; (3) again await
the arrival of the ISRR crew and locomotive being held on ISRR’s tracks; (4) perform the same
inefficient headlight interchange of the empty cars; and (5) return the crews and locomotives
some 60 miles to their home base in Lafayette or Muncie. Even if these operations worked
smoothly, it is highly questionable whether the round trip from Lafayette or Muncie and the
switching operations in Indianapolis could be completed before the NS crew goes out of service

ISRR does not question NS’s ability to compete with any other railroad. The ISRR-NS
movement to Stout, however, was intended by the Board to replicate the prior ISRR-Conrail
service to Stout and provide a competitive alternative t¢ INRD. For Conrail, service to Stout
essentially consisted of a local switching operation in a city where Conrail had a major presence.
For NS, service to Stout involves traveling an additional 120 miles and performing an inefficient
interchange in a vard owned and controlled by its direct competitor. No carrier, including NS,
can be expected to provide competitive service under these circumstances.

Indeed, NS ha: acknowledged to the Board that NS is competitively challenged in
providing service to the Stout plant:

Although NS’s rights will provide a constraint on CSX and INRD pricing,

whether NS will be able to provide that service at a price equal to or lower than

the price of CSX/INRD pricing to the plant will depend on may factors that

cannot be predicted with certainty. It cannot be demied, however, that the fact that

NS’s closest line is 60 miles away at Lafayette, IN will provide a substantial

challenge to NS to provide a price-competitive interline service with ISRR.

NS-77 at 3.




In the Conrail proceeding, a number of proposals were submitted to the Board to rectify

the loss of competition at the Stout plant. In adopting Condition No. 23, the Board elected to

accept the proposal submitted by the United States Department of Justice (*DOJ™) in its brief.

[ronically, DOJ, in arriving at its recommended solution, criticized CSXT’s proposed remedy
because it would double the distance NS wceuld need to travel and possibly produce operational
problems in Hawthorne Yard, leading, according to DOIJ. to rates as much as 20 to 30 percent
higher than the previous rates to Stout. DOJ-2 at 24-26. Because NS's closest home base to
Indianapolis is at either Lafayette or Muncie, the ISRR-NS route to the Stout plant is more than
double the distance of the INRD route to the Stout plant and CSXT has insisted on an inefficient
interchange procedure in Crawford Yard that pales in comparison to DOJ’s conjectural concerns
about an interchange at Hawthorne Yard. As it turns out, DOJ’s criticisms of CSXT’s suggested
remedy is even more applicable to DOJ’s own suggested solution to the loss of competition at
Stout which was adopted by the Board.

NS’s acceptance of CSXT’s requirement for a headlight interchange o« Crawford Yard is
powcrful evidence of NS's apparent recognition that NS would never participate in the
transportation of a lump of coal to the Stout plant. From time-to-time, railroads compelled by
facility constraints do agree to perform headlight interchanges. Such interchanges, however, are
performed only as a temporary measure and only for the movement of small volumes of traffic
because such interchanges are inherently inefficient and uneconomical. If NS truly believed that
it had a competitive chance of handling coal traffic to the Stout plant, NS would have been
foolhardy in agreeing to an inherently inefficient interchange in Crawford Yard. Any chance of
ISRR and NS successfully competing for anything other than sporadic movements of coal to

Stout were undermined b 7 the CSXT-NS agreement.




NS’s contention that 1t can compete head-to-head with CSXT for eastern-origin coal

movements to Stout, while undoubtedly correct, severely misses the mark. The condition

imposed by the Board was intended to preserve the preexisting competition for movements of

coal to Stout from the nearby Indiana mines. 1f eastern-origin coal were competitive with the
local Indiana coal sources at Stout, there would have been no need for the Board to authorize a
joint ISRR-NS move to Stout.

ISRR understands that IPL will also be filing comments urging the Board to modify the
conditicn imposed on behalf of IPL. ISRR fully supports IPL’s request and stands ready, willing
ard able to serve the Stout plant directly if so authorized by the Board. ISRR is confident that, if
given the opportunity, it can restore meaningful and effective competition at the Stout plant.

I Decision No. 89, the Board granted IPL relief in order to remedy the loss of rail
competition at the Stout plant. In Decision Nos. 96, 115 and 125, the Board consistent!y stated
that IPL was entitled to effective competition at its Stout plant and that, if the condition imposed
on behalf of IPL did not work as intended, the Board would impose additional relief. The
condition has not and will not work to provide any meaningful competition at the Stout plant.
Accordingly, ISRR urges the Board to modity the condition or impose such additional relief as

the Board deems appropriate to restore competition to the Stout plant,




Respectfully submitted,

/‘ /ﬂc//

KARL \1()RELL

Of Counsel

BALL JANIK LLP
1455 F Street, N.W.
Suite 225

Washington, D.C. 20005
(202) 638-3307

Attorney for:
INDIANA SOUTHERN
RAILROAD, INC.

Dated: July 14, 2000
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Dear Secretary Williams: N > il
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Pursuant to Decision No. 1 in the above-referenced proceeding, enclosed
herewith are the original and twenty-five copies of the Initial Comments of the
United States Department of Transportation (DOT-1). Enclosed herewith as well
is a computer diskette containing these Initial Comments, convertible into
WordPerfect 7.0.

Respectfully submitted,
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Paul Samuel Smith

Senior Trial Attorney

cc: Dennis G. Lyons, Esq.
Richard A. Allen, Esq.
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Before the
Surface Transportation Board
Washington, D.C.

CSX Corp. and CSX Transportation, Inc., )
Norfolk Southern Corp. and Norfolk Southern )
Railway Co. -- Control and Operating Leases/ ) Fin. Dkt. No. 33388 (Sub- No. 91)
Agreements -- Conrail, Inc. and Consolidated )
Rail Corp. (GENERAL OVERSIGHT) )

initial Comments of the
United States Department of Transportation

Introduction

The Surface Transportation Board (“STB” or “Board”) has instituted this
proceeding to implc nent the oversight condition it imposed in Finance Docket
No. 33388, the acquisition and division of Consolidated Rail Corporation
(“Conrail”) by CSX Transportation, Inc. (“CSX”) and the Norfolk Southern
Railway Co. (“NS”) (collectively, “Applicants”). Decision No. I, served February
9, 2000. Specifically, the Boaid has invited comments on “the progress of
imiplementation” of the transaction and the conditions imposed thereon. Id. at I.
The United States Department of Transportation ("DOT" or "Department”)
comm _ads the Board for the initial exercise of its authority to oversee the results
of this unique transaction. Like many other parties, DOT is very interested in
this subject, as well as in the efficacy of the STB’s conditions.

To evaluate a rail consolidation, the Department in virtually every case

since the Staggers Act has assessed the information, evidence, and argument

presented by other private and public parties before expressing its position on




the merits. We followed this approach not only in this case, but also in the
ongoing oversight of the merger of the Union Pacific (“UP”) and Southern Pacific
(“SP”) railroads. Finance Docket No. 32760 (Sub-No. 21). We intend to do so in
this oversight proceeding as well, for the same reasons. That is, the record to
date consists only of reports submitted by CSX and NS (CSX-1 and NS-1,
respectively), and does not yet reflect the views of shippers, communi'ies, or
other parties directly affected by these carriers’ post-acquisition operations.
Accordingly, as a general matter DOT intends to file its substantive views in its
reply ¢ ients on August 3, once we have reviewed the initial submissions of
others.

With one major exceptic n, the Department can therefore offer only
preliminary observations at this time, and we do so below. But first we wish to

address the exception - - sa‘ety.

The safety problems that occurred in the aftermath of the UP/SP merger
and the complicated nature of the transaction in this case gave rise to the first
Safety Integration Plan (“SIP”). Decision No. 52, served November 3, 1997. The
Federal Railroad Administration (“FRA”) worked closely with CSX and NS and
their employees to produce a detailed, step-by-step process designed to ensure
that the carriers would maintain the highest levels of cafety while carrying out
the acquisition and division of Conrail. Since then FRA has carefully monitored
that process, and modified it as necessary. See Decision No. 89, served July 23,

1998, at 419. The Applicants both report that they have maintained or improved

upon fine safety records, and that they have almost completed their obligations

as conained in the SIP. See CSX-1 at 42-48; NS-1 at 20-23.

FRA reports periodically to the Board on the implementation of the SIP.

Its first report, covering the period from the date the transaction was approved




(July 23, 1998) through April of 1999, was submitted on May 4, 1999. " FRA’s

most recent report, dated June 23, 2000, covers the period from May through

December of 1999.° In brief, FRA considers the Applicants” overall safety

records since the “Spiit Date” (June 1, 1999) excellent, but has identified several
systemic safety shortfalls that occurred during integration that will require and
receive additional attention. These concern information technology deficiencies,
hazardous materials documentation problems, increased inspection defects,
“near misses” between trains, and excessive crew delays. FRA has also found
that the Applicants’ service probiems have adversely affected safety. FRA will
continue to scrutinize the safety of operations on CSX, NS, and in the shared
asset areas, to work carefully with the railroads and their employees to address

problems, and to keep the Board abreast of developments as appropriate.

Preliminary Observations

[t is important to note at the outset that although this oversight
proceeding is “broadly based,” it does not embrace every aspect of the
underlying transaction. Id. at 160. The complexity involved and the service
difficulties following the UP/SP merger prompted the Board to devote a
separate review to monitor the operations of NS, CSX, and Conrail (the latter in
the Shared Asset Areas). Id. at 162-65. This entails detailed reporting by these
carriers on a number of items, such as the integration of information technology,
on-time performance, labor agreements, as well as involvement by shippers

through the Conrail Transaction Council. The STB adopted this course in order

'/ Conrail Merger Surveillance: NS, CSX and CSAQ SIP/Safety Update, FRA,
May 4, 1999.

'/ Conrail Merger Surveillance: NS, CSXT and CRCX Second Safety Integration
Plan/Safety Update, FRA, June 23, 2000. FRA anticipates completing the next
report, which will cover the period from January through May of this year, by
the end of this month.




to allow for “a timely evaluation of, and response to, any issues that arise during
implementation of various operational aspects of the transaction.” 1d. at 162.
The Board has also begun separate proceedings to consider rail rates and
infrastructure in the region of Buffalo, New York. Finance Docket Nos. 33388
Sub-Nos. 90 and 93, served December 15, " 799, and June 9, 2000, respective'y.
DOT is interested in each of these other matters, and will reserve its comments
thereon for the appropriate time.

The instant proceeding encompasses, among other things, the relations
between the Applicants and shortline and passenger rail carriers, the effects of
the “acquisition premium” paid for Conrail, the representations made by the
Applicants on various issues, and the conditions imposed to mitigate
environmental, competitive, and other impacts. Decision No. 89 at 160-61. CSX
and NS have addressed these subjects in their submissions. They have reported
that they are in substantial compliance with the Board’s conditions, that it is
premature to judge the consequences of any acquisition premium, that they have

adhered to their representations, and that their relations with other shortlines

and rail passenger operators remain positive and cooperation. is high. CSX-1 and

NS-1, passim. In short, although the Applicants acknowledge their widespread
and ongoing service difficulties, in most other particulars they present a
favorable picture of the consequences of their transaction and the Board’s
conditions.

That may eventually prove accurate. However, DOT’s considers that at
this point it is too early to reach definitive conclusions concerning the impacts of
the acquisition and division of Conrail or the efficacy of the conditions imposed
to mitigate those impacts. Just over a year has passed since the “Split Date” on
which CSX and NS began to operate their respective portions of Conrail. This is
too short a time to gauge the long-term implications of so massive a reorientation

of the major rail systems in the East.




That this period has also been unfortunately marked by substantial service
disruptions and the aforementioned safety concerns only compounds the
difficulty. Despite the precautions taken by the Board and by the parties,

shippers throughout the East and elsewhere have had to endure the

consequences of significant and ongoing service deterioration. This verv

experience tends to distort the data that would otherwise inform the
decisionmaker’s judgment about the long-term impact of the transaction and
conditions. In similar circumstances in the oversight proceeding following the
UP/SP merger we stated, “[t]here has simply been no uninterrupted period of
more normalized operations on which to base a valid assessment of the
competitive impact of the merger and the associated conditions.” DOT-3 (filed
August 16, 1999) at 5. Although DOT was there clearly addressing competition,
the central point remains valid for all issues affected by rail operations, including
the ramifications of the acquisition premium and the impacts of the transaction
on safety, on communities and the environment, on Amtrak, and on regional
passenger rail operators. This is likely to remain the case even after the parties
most affected have registered their initial views on the record.

The Department looks forward to learning of those views and, as

previously indicated, offering more substantive comments on reply.




Conclusion
The Board is to be commended for this active exercise of its oversight
authority. The acquisition and division of Conrail transformed the railroad

structure of the eastern United States. It remains to be seen whether the

consequences of that transaction have been appropriately addressed by the

conditions imposed. The Department intends to remain an active participant in

this proceeding in order to attempt to ensu:+ that that is the case.

Respectfully submitted,
\
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Nancy E. M¢Fadden
GENERAL COUNSEL

July 14, 2000
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VIA FEDERAL EXPRESS

Office of the Secretary

Surface Transportation Board

Case Control Unit

Attn: STB Finance Docket No: 33388 (Sub No 91)
1925 K Street, N.W.

Washington, DC 20423-000]

Re:  STB Finance Docket No: 33388 (Sub No 91); CSX Corporation and
CSX Transportation, Inc., Norfolk Southern Corporation and Norfolk
Southern Railway Company - Control and Operating Leases/Agreements -
Conrail, Inc. and Consolidated Rail Corporation; General Oversight Proceedings

Dear Secretary Williams:

Enclosed for filing in the above cantioned matter you will find the origmal and 25 copies
of the Comments of SEDA-COG Joint Rail Authority to the First General Oversight Report
Submitted by Norfolk Southern Corporation and CSX Corporation.  Also enclosed 15 an

clectronte copy of this pleading formatted in Word 7.0.

Please date stamp and return the additional copy of this transnittal letter in the enclosed,
self addressed, stamped envelope provided for that purposc.

Copies of this pleading have been served on all parties of record.

Very truly yours,

RICHARD R. WILSON, P.CC.

/1/) ,' / ;
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Richard R. Wilson

RRW/kih
Enclosures
XC. All Parties of Record
Growth Resources of Wellsboro Foundation, Inc.
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Enclosed for filing in the above captioned matter you will find the onginal and 25 copies
of the Comments of SEDA-COG Joint Rail Authority to the First General Oversight Report
Submitted by Norfolk Southern Corporation and CSX Corporation.  Also enclosed 1s an
clectronic copy of this pleading formatted in Word 7.0

Please date stamp and return the additional copy of this transmuttal letter in the enclosed,
self addressed, stamped envelope provided for that purpose

Copies of this pleading have been served on all parties of record
Very truly yours,
RICHARD R. WILSON, P.C.
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(GENERAL OVERSIGHT PROCEEDING)

COMMENTS OF SEDA-COG JOINT RAIL AUTHORITY
TO THE FIRST GENERAL OVERSIGHT REPORT OF
NORFOLK SOUTHERN CORPORATION AND NORFOLK
SOUTHERN RAILWAY COMPANY

Filed on Behalf of SEDA-COG Joimnt Rail
Authornty By:

RICHARD R. WILSON, P.C’.
Richard R. Wilson, Esq.

1126 Eighth Avenue, Suite 403
Altoona, PA 160602

(814) 944-5302

Dated: July 13, 2000




Before the
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO: 33388 (Sub No. 91)
CSX Corporation and CSX Transportation, Inc.
Norfolk Southern Corporation and Norfolk Southern Ratlway
Company - Control and Operating Leases/Agreements -
Conrail, Inc. and Consolidated Rail Corporation

(GENERAL OVERSIGHT PROCEEDING)

COMMENTS OF SEDA-COG JOINT RAIL AUTHORITY
TO THE FIRST GENERAL OVERSIGHT REPORT OF
NORFOLK SOUTHERN CORPORATION AND NORFOLK
SOUTHERN RAILWAY COMPANY

On June 1, 2000, Norfolk Southersi « orporation and Norfolk Southern Railway
Company ("N§") filed the first General Oversight Report on implementation of the
Conrail control transaction. SEDA-COG Jomnt Ratl Authority ("JRA" or "Authority") has
carcfully reviewed that report and submits the enciosed Verified Statement of its
Exccutive Director, Jeifrey K. Stover, in response to the NS report.

Mr. Stover's statement describes the substantial negative impacts which the NS
assumption of Conrail operations has imposed on the Authority's rail lines and shippers.

He also discusses the importance of the Canadian Pacific ("CP") - Sunbury interchange to

the Authority's economic development efforts and the frustrations posed by the NS failure

to abide by its June 10, 1997 settlement agreement with the Authority's rail operator.




Based on the Verified Statements of Jeffrey K. Stover and Richard D. Robey,

SEDA-COG JRA respectfully requests that the Board direct NS to enter into immediate

and continuing negotiations with Mr. Robey to conclude a formal trackage rnghts
agreemenit on terms and conditions consistent with the NS interim agreement of June 24,
1999 and the NS settlement agreement of June 10, 1997 with the parties to provide
quarterly joint progress reports to the Board.

Respectfully submitted,

RICHARD R. WILSON, P.C.

By: /dr/\ J/ /i/& Zéf -

Richard R. Wilson
Attorney for SEDA-COG Joint Rail
Authority
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SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO: 33388 (Sub No. 91)
CSX Corporation and CSX Transportation, inc.
Norfolk Southern Corporation and Norfolk Southern Ratlway
Company - Control and Operating Leases/Agreements -
Conrail, Inc. and Consohdated Rail Corporation

(GENERAL OVERSIGHT PROCEEDING)

VERIFIED STATEMENT OF JEFFREY K. STOVER
My name is Jeffrey K. Stover. | am E. cutive Director of the SEDA-COG Joint Rail
Authority  ("SEDA-COG JRA") which s affihated with the Susquehanna  Economic
Development Agency - Council of Governments. SEDA-COG JRA is a Pennsylvania municipal

authority formed by seven central Pennsyivania counties since 1983 10 acquire rail hmes and

preserve rail service on Conrail branch lines slated for abandonment.”  Starting with the

acquisition of two lines in 1984, the Authonity now owns six ratl hnes which gencerate
approximately 32,000 car loads of traffic annually. The preservation and growth of rail service
on the SEDA-COG JRA lines has been instrumental in the promotion of economic development
activities and the expansion of employment in Central Pennsylvania over the last sixteen years,
All our lines are operated by companies owned and managed by Mr. Richard D. Robey and s
rail operations are financially sclf supporting. We coordinate closely with Mr. Robey and his
staff on economic and industrial development projects and we have achieved a most effective

public/private rail partnership over the years.

" The counties which compnise SEDA-COG JRA include Cen® 2, Chnton, Lycoming, Northumberland, Montour,
Columbia and Union Counties.




All of our former Conrail lines now connect with Norfolk Southern Corporation ("NS")

and we have closely monitored the NS/Coniail acquisition proceeding and the difficulties our
short lines have experienced as a result of NS service problems after the Conrail transition date.
Those problems arc acknowledged in the NS Furst General Oversight Report but that report does
not begin to adequately describe the negative economic impact which « 2 NS takeover of Conrail
operations has had on our shippers and communities.  During the iniaal months after takeover,
rail service to SEDA-COG shippers virtually came to a halt. Loaded cars were misrouted, lost
and delayed. Empty equipment for loading was sporadic and unreliable. Other plants served by
our hines were forced to substantially curtail operations and cut employment. Several plants were
forced to close for several weeks. NS service problems caused combined NS carloads on our
lines to drop by 30% in the months following the Conratl takeover. More recently, traffic fevels
have increased modestly, but congestion on NS lines and yards and the unrchability of empty
cars are a continuing and recurring problem for our ratlroads and shippers. On July 30, 1999 we
conducted a survey of our shippers and identified specific service difficulties.  Our shy, pers
indicated that NS has refused to honor claims associated with losses related to NS serviee
fatlures which they had promised to consider. They also stated that NS-CSX interline service is
very poor with an absence of cooperation on rates, interchange points and service between these
carriers. The antagonisms between NS and CSX threatens the loss of significant jomnt hne trathic
to and from our lines despite assurances to the STB that former Conrail traffic would be handled
without disruptions.  We informed both the STB's Burcau of Enforcement and NS of these
problems yet, to date, there has been hittle meaningful improvement of service. Understandably,
shipper confidence in rail service on our lines has been seriously eroded and will be very difficult

to restore.




In light of these service problems, the NS response to our operator's efforts to conclude a

trackage agreement to implement the June 10, 1997 settlement agreement is all the more galling.
As described by Mr. Robey, most of the traffic now moving by our Sunbury interchange with
Canadian Pacific ("CP") is new traffic which could not be handled by NS in an efficient, cost
effective fachion. Yet NS has failed to honor the commitments and represeniations it made to
Mr. Robey in the Conrail acquisition proceeding and appears intent on commercially closing the
CP/Sunbury interchange. This NS tactic appears to be an attempt to deprive our shippers of a
competitive alternative route to reach CP local stations and to force our shippers to use NS routes
which are congested and/or inefficient.

From the standpoint of economic development and growth of employment in our region,
the ability of our short lines to have a direct and unrestricted interchange to the entire CP system
1s vital. Under NAFTA, companies in central Pennsylvania are increasing their business with
Canada and direct rail access to Canadian markets via CP helps central Pennsylvamia mamtain a
level playing field with other regions in the Commonwealth and the northeast United States
Given the importance of these commercial arrangements, SEDA-COG JRA must insist that NS
fully implement its June 10, 1997 scttlement agreement with our operator.

Finally, we believe that the CP-Sunbury interchange with our short lines will improve rail
service on NS lines.  Initially, it wall provide an alternative route for CP traffic, keeping it off
congested NS lines. Later, as NS service improves, the P interchange will promote both price
and service competition between NS and CP and to third party carriers encompassed within the
June 10, 1997 settlement agreement. This wil! result in increased rail traffic, lower rail rates and
better economic opportunities for our rail lines and the shippers and communities they serve. We
urge the Board to carcfully monitor the ongoing negotiations between our railroads and NS to

insure that these public interest objectives are achieved.
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I'he Honorable Vernon A Williams
Secretary. Surface Transportation Board
Case Control Unit

1925 K Street, N W

Washington, DC 20423-0001 \

Re: STB Finance V{oclwl No. 33388 (Sub-No. 91)

Dear Secretary Wilhan

Enclosed for filing in the above-referenced docket are an original and twenty-tive copies of the
comments of Canadian Pacitic Railway. Soo Line Railroad Company, Delaware and Hudson
Ratlway Company, Inc and the Saint Lawrence and Hudson Ratlway Company in the above
captioned matter Also enclosed is a 3.5 inch diskette, tormatted tor WordPertect 5|1 containing
the comments

Thank vou tor vour assistance
Very truly you

£
limothy Mulcahy
General Attorney
Canadian Pacific Railway Company
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 33388 (Sub-No. €1)

CSX CORPORATION AND CSX TRANSPORTATION, INC.,
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY

-- CONTROL AND OPERATING LEASES/AGREEMENTS --

CONRALIL INC. AND CONSOLIDATED RAIL CORPORATION
(GENERAL OVERSIGHT)

COMMENTS OF CANADIAN PACIFIC RAILWAY,
SOO LINE RAILROAD COMPANY AND
[HE DELAWARE AND HUDSON RAILWAY COMPANY. INC.
IN REPONSE TO THE FIRST GENERAL OVERSIGHT REPORT OF
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY AND
IN RESPONSE TO THE FIRST SUBMISSION BY
CSX CORPORATION AND CSX TRANSPORTATION INC.

Pursuant to the Board's Decision No. 91, Canadian Pacific Railway Company

(“CPR™). Delaware and Hudson Railway Company Inc. ("D&HT). Soo Line Railroad

Company (“Soo™) and St. Lawrence & Hudson Railway Company Limited ("StL&H™)

(collectively “CPR™) hereby submit the following comments in response to the first
submussions of Nortolk Southern Corporation and Norfolk Southern Railway Company
(hereinafter “NS™) and CSX Corporation and CSX Transportation, Inc. (hereinafter

“CSXT7) (hereinafter collectively referred to as “Applicants™).




INTRODUCTION

When the Surtace Transportation Board ("Board™) approved the division

of Conrzil between NS and CSXT it retained jurisdiction to impose additional conditions

and/or to take other action if. and to the extent. it was necessary to address harms caused

by the Conrail transaction. CSX Corporation and CSX Transportation, Inc., Norfolk

Southern Corporation and Norfolk Southern Railway Company Control and Operating

[eases/Agreements — Conrail Inc. and Consolidated Rail Corporation. STB Finance

Docket No. 33388, Decision No. 89 (STB served July 23, 1998) (CSX/NS/CR Dec. No.

89 ) sometimes hereinafter referred to as the “Transaction™). As part of this oversight
process the Board established a 5 year oversight process. In CSX/NS/CR Dec. No. 91 the
STB imtiated a proceeding to monitor the implementation of the transaction generally,
the conditions imposed by the Board in CSX/NS/CR Dec. No. 89, and representations
made by NS and CSXT made on the record during the course of the proceeding.
I'he tollowing conditions and comments made in CSX/NS/CR Dec. No. 89 had
cither a direct or indirect impact on CPR:
Gateways: NS and CSXT agreed to keep all major interchanges with
other carriers open so long as they are cconomically efficient.
CSX/NS/CR Dec. No. 89 at p. 56. (“Gateway Condition™)
Buftalo: The Board required CSXT to adhere to agreements made

with CPR to provide lower switching fees in the Greater Buftalo arca.
CSX/NS/CR Dec. No. 89 at p. 88. ("Butfalo Condition™).

Setdement Agreements: The Board specitically ordered NS and
CSXT to adhere to all representations made during the course of the
proceeding. CSX/NS/CR Dec. No. 89 at p. 176. (“Representation
Condition™).

East of the Hudson: The Board ordered CSXT to negotiate a trackage
rights or haulage agreement allowing CPR to gain commercial




between Selkirk, New York and Fresh Pond. New York. CSX/NS/CR
Dec. No. 89 at p. 177, (“East of Hudson Condition™).

5. The Belt Line: Nothing in the approval is intended to overturn rights
created under the “Belt Line Principle.” CSX/NS/CR Dec. No. 89 at p.
179.("Belt Line Condition™).

BACKGROUND

A. Prior to the Transaction.

CPR is a transcontinental railway. In the United States it operates through Sco
and the D&H. The Soo operates primarily in the Midwest in corridors running from
Detroit to Chicago. Portal North Dakota, to Chicago. and Chicago to Louisville,
Kentucky. In the cast, the network is operated through the D&H. D&H operates from
Rouses Point, on the U.S. Canadian Border south of Montreal, to Albany New York and
from Albany to Binghamton, New York. From Binghamton the D&H network runs
south to Philadelphia and Washington, D.C. and 1o Newark. New Jersey. In addition,
D& operates trom Binghamton to Buttalo, New York.

I'he D&H network, as it existed immediately prior to the Transaction, was
iextricably interwoven with decisions surrounding the creation of Coorail in 1976,
immediately prior to the creation vi Conrail, D&H was granted operating rights over
lines to be conveyed to Conrail to allow D&H to interchange with friendly rail
connections. Had these additional operating rights not been granted. D&H would have
been captive to Conrail.

[hrough operating rights, the D&H network was extended to Buftalo,

Philadelphia, Washington and Newark. These operating rights grants gave D&H

comprehensive rights on lines conveyed to Conrail and where limited only by a

prohibition against serving local customers along this extended system. United States




Railway Association’s intent in granting these rights was to create rail competition to
the “Unitary Conrail System.”
In 1984 D&H was sold to Guilford Transportation Industries. In 1988, Guilford

put the D&H into bankruptcey.

In 1991 CPR bought the assets of the D&H out of bankruptcy and set about

rechabilitating that road. CPR invested heavily in the infrastructure of the D&H. In
acquiring D&H. CPR had planned on using that carrier as a way of feeding Canadian

trattic into major northeastern rail markets. Canadian Pacific, Ltd. Purchase and

Trackage Rights Delaware and Hudson Railway Company. 7. 1CC 2d 95. 113 (1990,

As part of this stratery, shops and yards on the D&H were rationalized in favor of
a more eflicient single track main line system designed to allow preclassified rail traffic
to move quickly over it. The plan was to allow D&H to move traffic as fast as possible at
the lowest possible cost with minimal train handling.

B. Potential Impact of the Transaction as Proposed by the Applicants.

At the time the Transaction was announced. NS and CSXT were D&H's sole
friendly connections in the castern United States. D&H interchanged traffic with CSX'1
and NS at Buffalo, New York, Philadelphia, Pennsylvania and near Washington, D.C'.
As the result of the Transaction, NS and CSXT changed from friendly end connectors to
competitors in many of the same markets accessed by D&H.

I'he Transaction threatened D&H with the loss of up to one-half of its freight

revenue. In response to the Transaction announcement, D& H had no alternative but to




gain additional or improved access to many of its core markets so that it could provide

competition to NS and CSXT on a single line busis. 1

Following extensive negotiations between D&H and CSXT and NS, the parties
entered into settlement agreements which were intended to resolve many of the
competitive issues raised by the D&H. It was anticipated that these settlement agreements
would resolve the competitive harms suffered by D&H and would allow it to provide
efficient competitive service.

Day One and the Implementation of the Settlement Agreements.

I'he achilles heel in the settlement agreements was that they were dependent upon
CSXT and NS service for their implementation. The access granted D&H was
commercial only. As noted by CSXT in its submission, it is impossible to monitor the
I'ransaction and the how it is being implemented without looking at the service actually

bein 2 provided. See, First Submission by Applicants CSX Corporation and CSX

“

Transportation, Inc. at pp. 2-3. From the very outset of the Transaction, service afforded

to D&H traffic was inadequate.2

With regard to CSXT, the most important trattic was intermodal traffic
originating out of Port Newark/Port Elizabeth. Prior to the Transaction this traffic was
transported by Conrail up the west side of the Hudson River and interchanged to D&H at

Selkirk, New York. This was never very important traffic to Conrail and the service

1 On August 22, 1997, CPR filed a Description of Anticipated Responsive Application (“Description™). In
its Description , CPR advised that it would be seeking the following conditions to the Transaction

a.  Reciprocal switching rights in the North New Jersey and South New Jersey/Philadeiphia

Shared Asset Areas, the Buffaio-Niagara Terminal Area and the Baltimore Terminal Area;
b.  Removal of restrictions contained in various operating agreements it had with Conrail; and
c. Trackag: rights on Conrail’s River Line and Hudson Line.




always suftered due to lack of equipment; however, the service was good enough to

divert a significant amount ¢ truck traffic off of the busy 1-87 corridor.

Untortunately, shortly after the split date. this service virtually coilapsed. This is
due in large part to congestion in Selkirk Yard. Due to poor service, most of this traffic
was lost to truck. Indeed. there is data indicating that after the spiit date, truck traffic at
the New York- Canadian border south of Montreal increased by twenty-five percent.

The service problems relating to NS are more complex. Rail traffic to or from
D&H bound for he North New Jersey Shared Asset Area is interchanged with NS at
either Binghamton, New York or Allentown, Pennsylvania. D&H traffic destined to or
originating from NS shortlines is interchanged with NS at either Binghamton, Allentown
or Harrisburg, Pennsylvania. Trattic that is destined to or originating from the South
Shared Asset Area is interchanged with NS at Allentown, Pennsylvania.

Like CSXT, NS suffered trom significant service problems from the split date
forward. This necessarily had an adverse impact on the D&H. As the result of these
service oroblems, D&H found that it was unable to attract or keep a significant amount or
rail business moving . With respect 1o short lines, as the result of the NS service failure,
CPR and NS modified their operations to allow CPR to directly serve some NS short
lines. In particular, CPR provided direct service to the SEDACOG Railroad were it
connects with CPR on CPR’s Sunbury Line and to the Reading and Blue Mountain
Railroad at Taylor, Pennsylvania.

As NS service began to recover, D&H discovered that what little tratfic it had

moving to or from the Shared Asset Areas failed to participate in this recovery. In

2 This is not to say that NS or CSXT discriminated against D& traffic. CPR has no evidence of that.
Rather, it appears that CPR traffic suffered as the result of the gencral service failure of both carriers




addition. upon returning to its former interchanee points at Allentown, Binghamton and
Harrisburg. CPR service to or from short lines declined despite the general improvement
of NS operations.

D. Impact of the Transaction on the Rest of the D& H.

The division of Conrail between CSXT and NS has had substantial impact., on
D&H. In addition to the service disruptions, the merger substantially changed traftic
flows through new gateways. CPR had adequate time to prepare for some of these
changes. Other changes caught the railroad completely unprepared requiring it to handle
trattic trom unexpected directions literally without notice. As stated by CPR’s President.
Robert J. Ritchie in his recent testimony before the STB in connection with Ex Parte 582:
Our D&H subsidiary has incurred millions of dollars in additional fuel. crew and
cquipment costs as a result of trattic congestion in the Northeast following
implementation of the Conrail transaction. Switching delays in the New York and
Philadelphia Shared Asset Areas have undermined our efforts to utilize the
trackage rights and pricing authority that we obtained in the Conrail case to
provide competitive service to those arcas.
John Snow and David Goode have acknowledged that they have suttered service

disruptions and that those disruptions have been costly to the industry as a whole and to

themselves in particular.3

shortly atter the “spht date.”
3 David Goode and John Snow admitted the operating problems of their respective railroads during the
hearings on Ex Parte 582 During his tesimony David Goode noted

We are all tamiliar, in my case painfully tamihar, with the details of the service problems that
Norfolk Southern and other railroads have experienced in recent times. These problems, although
enormously costly to the railroads and to their shippers, are nonetheless short-term in nature

Jlohn Snow stated:

Part of the concern about our industry comes from the problems that have occurred in connection
with recent mergers. Unfortunately, much publicized rail congestion and delays resulting from
both eastern and western rail mergers - of which I include my own railroad - have shaken
customer confidence. In our case, the difficulties of integrating our share of Conrail’s system into
our network serve as a prime example that extensive planning and significant capital spendirg do




The division of Conrail between NS and CSXT has cost CPR millions of dollars
in increased operating costs. In addition. the settiement agreements have not yielded the
benefits anticipated by the parties. The service benefits promised by the applicants to the
shipping public have not been forthcoming and the applicants themselves admit that they
have nct obtained the financial benefits anticipated in the Transaction. Knowing what we

know to today, all parties would admit, including the applicants. that despite NS's and

CSXT's best efforts the Transaction has not been implemented well.

As noted above, part of the purpose of this proceeding is to determine whether
any additional conditions ought to be imposed in connection with this Transaction.
Given the fact that, as a practical matter, the Transaction cannot be undone, it may be
necessary for the Board to impose some additional conditions to allow the Board to meet
the policy goals it sought to achieve when it approved the Transaction in the first
instance.

APPLICABLE LEGAL STANDARDS

in this oversight process the Board 1s assessing NS's and CSXT's compliance
and implementation of conditions imposed in Decision No. 89 CSX/NS/CR DEC No.
89, p. 160 The Board is mandated to determine whether any new or additional
conditions should be imposed in connection with the Transaction. Id.

In determining whether new conditions are to be imposed or existing conditions
modified, the Board should be looking at the transportation policy as set forth in the

Interstate Commerce Act as well as the public interest standards applicable to the

not guarantee instant success. While we planned extensivelv, as did our competition, Norfolk
Southern, we fell short of our goals. Some of the provlems were unexpected as shippers made
decisions to route traffic in ways that we simply failed to anticipate. Regrettably, many of the
service problems were of our own doing. For this, I am truly sorry.




approval of the original merger and the original imposition of conditions upon the
Transaction. See 49 U.S.C. Section 10101: 49 C.F.R. 1180.1 .4, see also, Union Pacific

Corp. et. al. Control and Merger Southern Pacific Rail Corp_et. al.. Finance Docket No.

32760 (Sub No. 26) August 14, 1998) p. 3 (additional conditions would be granted only

upon evidence required for inconsistent application in merger proceedings).

By these comments, CPR asks the Board to continue its oversight of the various
issues described below while CPR attempts to negotiate mutually acceptable resolutions
of these i1ssues with CSXT and NS. Except as expressly set forth below, CPR does not
believe additional or modified conditions are necessary at this time. however, CPR, in the
event CPR is unable to reach an acceptable resolution of these issues, CPR may find it
necessary to petition the Board for reliet .

GATEWAY AND
REPRESENTATION CONDITIONS

A. CPR-CSXT Traftic between Port Elizabet'vPort Newark and Selkirk.

CPR intends to negotiate changes in its operating relationship with CSXT that
would allow CPR to mterchange traftic with Conrail at Oak Island, New Jersey for
traftic currently interchanged between CSX'T and CPR at Selkirk, New York. CPR

4 The critenia used by the Board tor imposing conditions is set forth in 49 C.F.R. 1180.1(d)

(1) The Board has broad authority to impose conditions on consolidations, including those that
might be useful in ameliorating potential anticompetitive effects of a consolidation. However,
the Board recognizes that conditions may lessen the benefits of a consolidation to both the
carrier and the public. Therefore, the Board will not normally impose conditions on a
consolidation to protect a carrier unless essential services are affected and the condition: (i) Is
shown to be related to the impact of the consolidation; (i) is designed to enable shippers to
receive adequate “rvice; (iil) would not pose unreasonable operating or other problems for the
consolidated ¢ riv ; and (iv) would not frustrate the ability of the consolidated carrier to obtain
the anticipated puolic benefits. Moreover, the Board believes that indemnification is ordinarily
not an appropriate remedy in consolidation proceedings. Indemnification conditions can be
anticompetitive by requiring the consolidated carrier to subsidize carriers who are no longer able
to compete efficiently in the marketplace.




suggests that, the compensation normally paid by it to CSXT for this service (between
Selkirk and Port Elizabeth/Port Newark) be reduced by an amount equal to CSXT's
avoided cost it otherwise would have incurred in transporting this traftic between Port
Newark/Port Elizabeth and Selkirk, New York. This way CSXT will still enjoy its
contribution from this traffic.

I'he suggested operational change is designed to remedy a harm that is the direct
result of the Transac on. The service disruptions were a direct cause of a transfer of
traftic previously moving over this corridor to road.  The operational change is
specifically intended to improve service to the shipping public. At a minimum it will
restore a transportation option to shippers into and out of the Port Elizabeth/Port Newark
arca that was lost.  The operational change could also create an opportunity for moving
increased volumes through this corridor.  In addition, the removal of the remaining
traftic from the CSXT system onto the CPR system will help relieve congestion west of
the Hudson and in Selkirk Yard. CPR would transport the traftic in single line service
from Oak Isiand to destinations in Toronto and Montreal.

Nor would this operational change impose significant operating probiems on
CSXT. Just the opposite. The service would remove traffic moving over CSXT's
congested west side of Hudson Line and out of Selkirk Yard onto the D&H system. It
would have no operational impact on CSXT other than performance of a switch at Oak
Island Yard where Conrail and CPR are already co-located. 5

Finally, this service change will not have an adverse impact on CSXT and will

certainly not hamper its ability to obtain the benefits of the Transaction. To the contrary,




this modification will allow CSXT to actually derive the economic benetits from this
service change Indeed, implementation of this moditication to the maximum extent
possible could actually vield positive revenue gains to CSXT for transportation service it
does not participate in.

To fully realize the benetits of this modification, the interchange between CPR

and Conrail at Oak Island must be recognized as one of the gateways that must remain

open in accordance with Decision No. 89.

The CPR-Conrail gateway at Oak Island was first established in 1979 pursuant to
an Agreement between the Delaware and Hudson Railway Company (a predecessor to
the current CPR subsidiary) and Conrail. Pursvant to Section 2.01 of the 1979
Agreement Conrail agreed to interchange intermodal trattic with Delaware and Hudson
Railway Company at Oak Island. The 1979 Agreement was assigned to CPR’s D& H
subsidiary at the time it acquired the assets of the then bankrupt Delaware and Hudson.
Part of the reason for the assignment was the recognition that the D&H franchise served
an important public function in providing competition to Conrail. Canadian Pacitic, 1.id,
Purchase and Trackage Rights, Delaware and Hudson Railway Company, 7 1CC 2d 95,
118 (1990). The interchange requirement contained in the 1979 Agreement was never
removed and remains in force today.

An obligation to maintain a gateway imposes a series of responsibilities upon a
carrier. As the Interstate Commerce Commission stated in 1982 in its Traftic Protective

Conditions dectsion:

5 CPR operates an intermodal facility at Oak Island pursuant to an operating Agreement between the
Delaware and Hudson Railway Company and Consolidated Rail Corporation, dated April 25, 1979 (1979
Agreement.




In Detroit. T. & I. R. Co. Control, 275 1.C.C. 455, 492 (DT&I) (1950), the
Commission developed a standard set of six specific conditions which have been
.mposed almost automatically and identically in every merger proceeding.

I'hese Conditions are general in nature in that they identify neither specific
carriers nor individual gateways. Condition 1 requires a consolidated car ‘er to
'maintain and keep open all routes and channels of trade via existing junctions and
gateways' unless otherwise authorized by the Commission. Condition 3 requires a
consolidated carrier to continue 'present traffic and operating relationships.’
Conditions 2 and 4 prohibit discrimination 'in the arrangement of schedules’ and
'in promptness [and] frequency of service.' respectively. Condition 5 precludes a
consolidated carrier from restraining 'the right of industries located on the
acquired line to route traffic over any or all existing routes and gateways.'
Condition 6 merely provides standing to seek later modification of the
Conditions.6

Rulemaking Concerning Traffic Protective Conditions in Railroad Consolidation

Proceedings, 366 1.C.C. 112 (1982): see also, Canadian National Railway Co. Control

linois Central Corporation, Finance Docket 33356 p. 56 (1999) (requiring CN/IC to

keep its Chicago gateway for Soo originated traffic from North Dakota “open and
competitive™).

Here CPR requests the Board impose a slight modification to its gateway condition

specifically recognizing Oak Island as an interchange within the scope of that condition.

B. CPR-NS Traffic Between Binghamton or Allentown and the Conrail North Shared

On split date and shortly thereafter, ther> was a general system failure on virtually
all of the portion of Conrail acquired by NS. This effectively prevented CPR from

effectively marketing the new service into the North New Jersey Shared Asset Area.

6 The Commission went on to state that:

The Commission has interpreted the DT&I Conditions, specifically Condition 1, to require rate
equalization. A consolidated carrier was generally prohibited from maintaining rates on its new
single-line routings resulting from the consolidation below the rates on any competing joint-line
routes in which it participated. We feared that if a single-line rate were lowered without securing
the concurrence of all connecting carriers in lowering the corresponding joint-line rates, the
‘commercial closing’ of certain routes or gateways would occur and competition would be reduced.




Even as NS service improved CPR was unable to take advantage of its rights under
the settlement agreement because service from Binghamton and Allentown to the North
New Jersey Shared Asset Area was too poor to allow CPR to effectively compete. This
was more a function of the way NS service into the North Shared Asset Area was
structured rather than due to any particular failure of NS to provide service.  To provide
a competitive service sufficient to draw customers tfrom other carriers, CPR should be
permitted to carry this traffic itself to Oak Island and interchange it to Conrail just as NS
and CSXT do. This would provide the closest thing possible to competitive single line
service.

CPR is currently discussing this revised operating plan and will formally request NS t
ma" 2 the changes described above. CPR requests that the Board retain oversight
jurisdiction over this issue in the event the parties are unable to reach agreement. The
change suggested by CPR will benefit customers as well as NS since CPR 1s willing to
continue to pay the applicable amount due under existing joint line arrangement with NS
less NST's avoided costs.

C. Traffic Between Harvishburg and the Conrail South Shared Asset Area.

As with the North Shared Asset Arca. the split date severely disrupted NS service to
the Conrail South Shared Asset Area. CPR traffic to this area is interchanged with NS at

Allentown, Pennsylvania.7 NS then takes this traffic to Philadelphia where it transfiers it

to Conrail for delivery to customers. Despite the NS recovery, this service remains

inefticient and poor.

7 The parties originally intended to interchange this traffic at Harrisburg, Pennsylvania. This proved to be
not feasible. Later they attempted to interchange this traffic at a location outside Philadelphia known as
Abrams Yard. This interchange was unsuccessful as well. The interchange location was then moved to
Allentown were the traffic is interchanged today




Under Section 2.01 of the 1979 Agreement, CPR has the right to interchange traftic
directly with Conrail in Philadelphia. CPR suggests that traffic interchanged with NS at
Allentown instead be interchanged directly from CPR to Conrail at Philadelphia. Again,
as with the North Shared Asset Area, CPR is willing to continue to pay NS its normal
division from Allentown less its avoided costs.

As with the other proposed modifications, this change will not deny NS the benefits
of the merger. It will improve service and increase revenues for all parties. CPR is
currently discussing this revised operating plan with NS and will formally request the
changes described above. CPR requests that the Board retain oversight jurisdiction ove
this issue in the event the parties fail to reach agreement and modity its Gateway
Condition to recognize Philadelphia as a gateway for purposes of that condition.

D. Service to Shortlines.

I'he NS settlement agreement also allowed CPR to gain commercial access to certain
shortline railroads along lines acquired by NS from Conrail. As noted above. there have
been significant service issues regarding tratfic interchanged by CPR to NS for further
carriage to these shortlines.  The interchanges at Harnsburg. Bimghamton and Allentown
for this trattic simply do not work.

As noted above, CPR trains go by many of the connections to these shortline carriers.

The sole restriction on CPR’s ability to interchange traftic to these carriers are the so

called “paper barriers”™ imposed by Conrail at the time it sold these lines to the shortline

operators.
It would be in the best interest of all parties if CPR was given the right to interchange

traffic with these shortline operators directly or at a nearby mutually convenient location.




This would improve service for all parties and would relieve NS of its obligation to
provide low margin short distance switching-type service to these carriers.

CPR respects NS's contractual relationship with these carriers and is willing to
reimburse NS for the lost contribution it would have received {from handling CPR traffic
from the previous points of interchange (Allentown, Binghamton, Harrisburg) to these
shortlines.

CONGESTION IN THE NEW YORK METROPOLITAN AREA
An additional condition that may be required during this oversight process
would be one giving CPR access to the Staten Island Railway. The Staten Island

Railway is an abandoned line which runs approximately nine miles from a connection

with Conrail’s Lehigh Line in Union County, New Jersey to Arlington Yard on the

northwest corner of Staten Island.
Up until 1991, the real property of the Staten Island Railway was owned by

CSXT and leased to the Staten Island Railway Corporation (“SIRC™)8 . The line was

abandoned after the closure of U.S. Lines at the Howland Hook Marine Terminal in

Staten Island and the closure of Proctor and Gamble's Port Ivory facility. Without

these shippers the line was not viable and. in 1991, SIRC abandoned it. While CSXT

continued to own the track, it provided no service. Subsequently, CSXT sold the
New York City portion of the line to the New York City Economic Development
Corporation and the New Jersey portion of the line to the State of New Jersey.

In 1996 the Howland Hook Marine terminal was reopened. Since reopening

the terminal operators have been demanding renewed rail service. Recently, the

8 SIRC was a wholly owned subsidiary of the New York and Susquehanna Railway Corporation which, in
turn, was a wholly owned subsidiary of Delaware Otsego Corporation




governors of New York and New Jersey have entered into agreements necessary to
re-establish rail connections to bring this line back into operation.

Somctime in the next five years, CPR expects service to be resstablished on
the Staten Island Railway and would like to have an opportunity to be one of the
carriers providing scrvice to that railway.  Most of the rail infrastructure is alreadv in
place and operation of the Staten Island has the potential for relieving some of the
congestion in the New York Metropolitan Area.

EAST OF THE HUDSON

In its Decision approving the Transaction the Board . in recognition of New York
State’s investment in the line, ordered CSXT to negotiate an agreement with CPR for
haulage or trackage rights over the cast of the Hudson line from Fresh Pond (on Long
Island) to Selkirk, N.Y. CSX/NS/CR Dec. No. 89 at p. 83, The STB stated that. in the
event the parties were unable to reach an agreement within 60 days of the date of the
order, it would initiate a proceeding to “determine how the needs of the New York parties
are to be addressed.”™ 1d.

CPR and CSXT were unable to reach agreement within the deadline and the
Board nittated a proceeding. On December 18, 1998, the Board issned a decision
granting CPR trackage rights between Albany, New York and Fresh Pond. New York.
I'his decision was amended and claritied by Decision 123 dated May 20, 1999.

As the result of these decisions, CPR was given trackage rights over CSXT lines

between Albany and Poughkeepsie, New York and operating rights to use CSXT’s Oak

Point Yard. CPR entered into separate agreements with the State of New York and Metro

North Commuter Railroad Company to complete its route into New York City. Under




the agreement with Metro North, CPR was granted trackage rights to operate over the
Metro North Line between Poughkeepsie, New York to High Bridge. Bronx County.
New York. CPR’s agreement with the State of New York gave it rights over the State’s
Oak Point Link from High Bridge to CSXT's Oak Point Yard. Following these
decisions, CPR and CSXT entered into a trackage rights agreement and a switching
agreement implementing these decisions.

CPR’s service into New York City got off to a rocky start. Due to poor
communications between the carriers. cars were misidentified and misrouted. CSX
employees on the ground made CPR operations in Oak Point Yard difficult. Cars not
switched within 24 hours were sent back to Selkirk.  CSXT took the position that many
customer served facilities were actuaily proprictary facilities belonging to CSXT and
denied their use to CPR. In short, the conduct of both parties was creating conditions
where another round of litigation over East of Hudson service appeared to be inevitable.

Luckily. cooler heads prevailed. Subsequently  the employees of CSXT and CPR
conducted a series of meetings in an effort to resolve differences and improve service.
As part of this process the parties came to agreement over their respective use of Hunts
Point Terminal and Harlem River Yard. In addition, from a service standpoint, the
partics agreed that CPR would interchange traffic directly with the New York and
Atlantic Railway with its own crews and equipment.

As the result of these cooperative efforts, CPR’s traffic over the East Side of the
Hudson has grown significantly. At the start of the service, CPR wransported an average

of 6 cars per day between Albany and Oak Point 3 days per week. Today, CPR is

carrying 24 cars per day 3 days per week and expects traffic to increase significantly.




CPR and CSXT are working together with the State of New York and Metro
North to improve clearances on Metro Noith’s line between Poughkeepsie and High
Bridge so the carriers can initiate intermodal service. Finally, CPR and CSXT are in
negotiations with Metro North over issues relating to movement of 286,000 pound cars
over that line into New York City.

While the events described above certainly are positive, the parties still have a

long way to go. Despite a clear commitment by upper and middle level management of

both parties to work out issues relating to this service in an amicable manner. CPR still

has ditficulty with CSXT field personnel. In addition. there contirue to be significant
issues relating to delivery and pick-up of CPR cars to customers. While we do not
believe this is based upon intentional discriminatory treatment, the poor switching service
by CSXT is making it difficult for CPR to win new customers. Another problem suffered
by CPR continues to be the misrouting of cars.

Despite these difficulties, CPR remains contident that it can resolve these issues
with CSXT without the need for Board intervention. CPR does request, however, that the
Board retain jurisdiction over and continue to monitor the situation on the East Side of
the Hudson. CPR firmly believes continued Board oversight is necessary to insure
continued cooperation.9 The only additional condition required by CPR in connection

with the East Side of the Hudson would be a modification of the Board’s trackage rights

9 In its May 20, 1999decision, with respect to CPR's rights to connect directly to the New Yo k and
Atlantic, the Board stated:

CP further requests that we retain jurisdiction over any “failures to agrec™ as to the matters in
Decision No. 109. We stated that CP or NY&A would have certain rights to facilitate a CP-
NY&A interchange, but only upon the working out of “suitable compensation arrangements with
CSX.” See Dec. No. 109, slip op. at 7-8. CSX concedes, and we agree, that we would have
jurisdiction to make a determination in the case of such a failure to agree.




grant expressly authorizing CPR direct access to New York and Atlantic at Fresh Pond
Junction. 10
BUFFALO CONDITION

In Decision No. 89, the Board made that portion of the CPR-CSXT settlement
agreement reducing applicable switching fees for traffic diverted from truck an express
condition of the merger. That condition has been successtully implemented and CPR has
no issues with regard to it. There is, however, another issue in the Buftalo area that is
causing serious service difticulties for CPR. This issue did not become apparent until
after the split date.

Prior to the Transaction, CPR and Conrail interchanged traffic between CPR’s SK
Yard and Conrail’s Frontier Yard. By agreement the parties took turns delivering trattic
to the other. During a given six month period CPR would take its traffic from SK Yard
to Frontier Yard delivering it to Conrail. During the tollowing six months, Conrail would
come to SK from Frontier for this trattic.

As the result of the Transaction, CSX'T received Frontier Yard while the trackage
connecting SK Yard with Frontier Yard was conveyed to NS, 1T OSXT did not receive

trackage rights over the this trackage to allow it to travel from Frontier Yard to SK.

Because of this, CSXT can no longer travel to SK to pick up or deliver CPR traftic and

thus can not live up to its obligations under its interchange agreement with CPR. CPR
did retain trackage rights over the these tracks and retained the right to gain access to

Frontier.

10 CPR will attempt to negotiate an agreement with CSXT to formalize the service that exists today.
Should those negotiations prove unsuccessful, Board intervention may be required.




Thus far. NS has failed to grant trackage rights to CSXT allowing it to

interchange traffic with CPR at SK Yard. It is not clear whether this failure *s the result

of a refusal on the part of NS or a failure to request on the part of CSX. What is apparent,

however, is that as the result of CSXT’s failure to reserve these rights as part of the
Transaction, it has violated the interchange agreement with CPR and has been forced to
suspend a balanced. mutually beneficial relaticnship.  Now, as the result of the
Transaction, the burden of moving interchange traffic between CPR and CSXT in
Buffalo falls exclusively on CPR. CPR is currently attempting to resolve this situation
with NS and CSXT. however. if these efforts are not successtul it may be necessary for
CPR to request the Board to impose an additional conditions requiring NS to convey the
necessary trackage rights to CSX'T to allow it to come to SK Yard for the purpose of
interchanging traftic with CPR. In the alternative, it may be necessary for CPR to ask the
Board to require CSXT to reimburse CPR the costs it now incurs in providing
interchange service to CSXT at Frontier Yard for six months out the year.

Ihis condition, if required, would be consistent with the Board's policy tor the
imposition of additional conditions as part of an oversight process. See 49 CF.R.
1180.1(d) First, it appears that the failure of CSXT and NS to provide for these rights
was an oversight in the original transaction. Thus it 1s directly related to the Transaction.
Second. the condition is specifically and solely designed to improve service in the
Buffalo Terminal arca and, indeed. restore service parity, which will ultimately benefit
shippers. Third, this condition would not impose an unreasonable operatiny urden on

CSXT. This condition werild restore a balanced interchange and would merely require

11 Specifically, the traffic to gain access to CPR’s SK Yard, CSXT would require rights on NS's Bison
Street and Howard Street running tracks and the Southern Tier from SK Yard to CP Depew.. The total




CSXT to perform the same service as its predecessor did prior to the Transaction.

Fourth, the cost and burden of this new condition would be minimal, given the scheme of

the Transaction and would not frustrate CSXT's ability to achieve anticipated public

benefits. 12

THE BELTLINE CONDITION

CPR has access to Philadelphia and is a participant in the Philadelphia Belt line
Agreement. Pursuant to the terms of that Agreement, CPR has access to shippers who
have access to the Philadelphia Belt Line Railroad. Thus far. CSXT and NS appear to be
adhering to the Philadelphia Belt Line principle and have not interfered with any right of
access enjoyed by CPR under it.

CONCLUSION

NS and CSXT have faced significant challenges in implementing this transaction.
While their service has improved, much improvement is still needed it NS and CSXT are
to deliver the service originally promised in their Application for approval of the
I'ransaction.

From CPR’s standpoint, the Transaction has had a significant adverse impact on
C'PR’s operations and revenues. CPR is, however, committed to working with both of
these carriers to improve customer service. The Board should, however, be prepared to

retain oversight jurisdiction over this Transaction since it may be necessary to impose

distance is approximately 2 miles.

12 Pursuant to 49 U.S.C. Section 10742 , rail carriers are under a duty to provide for proper, equal and
reasonable facilities for interchange. In failing to provide CSXT with these necessary trackage right in
order to maintain such facilities for interchange, NS, CSXT or both, arguably violated this provision. For
this reason, to the extent, necessary, CPR requests that CPR compel CSXT to compensate CPR for this
interchange service pursuant to this section should the Board determine that it does not wish to require NS
to convey trackage rights to CSXT to enable it to gain access to CPR’s SK Yard.




additional conditions in order to achieve the policy goals the Board sought to achieve

when it originally approved the Transaction.

Respecttully submitted,
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Timotfry®ulcahy

Attorney for Canadian Pacific Railway,
Soo Line Railroad Company, Delaware
and Hudson Railway Company, Inc. and
St. Lawrence and Hudson Railway
Company

Canadian Pacific Legal Services

501 Marquette Ave. S

Minneapolis, MN 55402

(612) 347-8325




CERTIFICATE DF SERVICE

I hereby certify that on this 13th day of July, 2000, I caused copies of the
foregoing Comments to be served. by first-class mail. postage prepaid. on the following

counsel:

Dennis G. Lyons. Esq.
Arnold & Porter

555 12th Street, N.W.
Washington, DC 20004-1202

Richard A. Allen, Esq.

Zuckert, Scoutt & Rasenberger, LLP

888 17th Street, N.W.

Washington, DC 20006-3939 =
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