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Dear Secrel.irv \\ lili.iiiis. 

I nclosed IOI Iilmg in the .il->(>ve-'efeieneed pioeeeding are the origin.il .nul .•':s copies 
e.icli ol NS-.:, the Replv ol Norf.ilk Soulhern Coipoi.ilion .nul Norlolk Southern R.iilu.iv 
( onip.iiiv Also enclosed sep.n.itelv, under se.il, lor filing .iie the origin.il and 2s copies ot NS-
2.A, the I lighlv Coiilidenti.il Xppendix lo NS-2. Tm.illv. .ilso enclosed is .i coiiipiilei disk 
coiilamiii.' llie tevi ol the eiiclosevi tilings m W oidlVilect s t lomial. 

NS-.' Is being scivcd lod.iv on .ill p.iiiies ol reeord in the gener.il oversi.:iit proceeiling. 
NS 2 \ , the I lighlv ( oiilideiiii.il .iiipendix, ciMil.iiiis ni.ilerial design.iied 1 iiijlilv ( onlidciilKil 
under, .iiul subiecl to lhe lerms of, the proleetive order m I in.mce I )ocket Nii. v>SS I hose 
iiKiteri.ils .ire releienceil in NS's reply xo tbe comments of Indi.inapolis l\)uer iV: I ight Coni|i.in>. 
Indiana Southeni Railrt>ad. and Metro-North Ct>mmutcr Railro.id t omp.mv NS-2.A is being 
.served on outsule counsel for Imli.iii.ipolis I'oueriV; I ight, liiJi.m.i Southern .md CSX Because 
Metro-North's counsel is in-hoiise (.md lhus nol permilted lo receive I lighlv ( onlidenli.il 
nuileruil), uc h.ive nol served NS-2.A on him: he has confirmed, bowever. lhal Metro-North 
alreadv is m possession of the materials in NS-2.A relevant to Metro-North, .md ibeieloie does 
nol reijiiire service ofih.i t pleading in anv event. 
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Plea.se contact me i fyou have any quesiions. 

Sincerelv. 

Scott M. /immerm; 
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BFFORE THE 
SURFACI- TRANSPOR TATION BOARD 

FINANCE DOCKET No. 33388 (Suh-No. 91) 

CSX CORPORA TION AND CSX TRANSPOR TA TION. INC. 
NORIOI.K SOU TIII RN CORPORATION AND 
NORFOLK SOUTHERN RAILWAYCOMPANY 

- CON I ROL AND OPERA TING LEASES/.ACiRF.EMEN TS -
CONRAIL INC. AND CONSOLIDATED RAIL CORPORA TION 

(GENERAL OVI RSIGITT) 

R» PLY OF NORFOLK SOUTHERN CORPOR VI ION 
AND NORFOLK SOUTHERN RAILWAY COMPANV 

Pursuanl to Decision No. I (served I cbruary 2000). Nortolk Southern 

Corporation and Nortolk Southern Railuav Conipany (collectivelv. "NS*") hereby reply 

to tbe coinments suhmitted hy various parlies lo this general oversight proceeding. 

INTRODUC TION AND SUMMARY 

NS and CS.X filed their first oversight reports on June 1. 2000. Thirty-seven 

parties hav e liled eomments responding to th»>,se reports. Many of those coniments are in 

large part complimentary about ofthe Tran.saction. or about conditions generally, one 

year after the Split Date. In particular. NS appreciates that, despite the fact that each 

expres.sed some concerns vvith the Transaetion, both T.l. DuPont de Nemours and 

Company ("DuPont") and the .American Chemistry Council (formerly Chemical 



Manufacturers Association) ("ACC") applaud its safe implementation." Wisconsin 

Central System. Congressman Dennis Kucinich. and Nevv ^'ork Cross Harbor Railroad 

also comment favorably on the current state of implementation, although each correctly 

notes that neither NS nor CSX should be satisfied with the current state of affairs. 

Indeed, vve think it significant that, despite the tetive participation of many shipper 

groups in the mam proceeding, the only shipper association to file comments in tliis 

oversight proceeding the American Chemistry Council - comments quite favorably on 

thc fact that many shippers have benefited from new competition.' Similarly, the U.S. 

Department of Transportation, while generally abstaining from making substantive 

comments in its tiling, does describe NS's and CSX's overall safety reeord sinee the Split 

Date' as "excelle it " While some parties complain generally about service problenT--

' As it is with DuPont and the chemical industrv generally. Norfolk Southern is proud 
id the fact that it does place salely first in all its opcratitms. 

.Also noleuorlhy .ne the many other parlies wbo particiixiled acti' eiv in the main 
proceeding vvho drd not tile comments in the oversight proceedmg. ineluding 
representatives ofrail labor and numerous railroads, shippers, shipper organi/ations and 
regional and local interests. 

' Pursuant to the lUiard's Decision No. 89, nmst ofthe routes aiul other assels of 
Con.solidated Rail Coiporation ("Conrail") were conveyed on June I . I99<). to one of two 
subsidiaries of Ci>nrail. New York Central l ines LLC ("N\'C") and Pennsylvania l.ines 
LLC ("PRR"). In turn, those companies entered into long-term operating agreements 
vvith CSX Transportation. Inc. ("CS.X T") and Norfolk Southcrti Railvvay Company 
("NSR "). respectiv;ly. under vvhich tho.se two rail carriers would operate those allocated 
assets of Conrail as part of their respective rail systems. The term "Split Date " in this 
document refers to June 1. 199̂ ). For the sake of simplicity, any reference to CSX or NS 
lines or facilities mav be. dependi::g on the context, a reference to lines or facilities being 
operated by CS.X T or by NSR under those operating agreenients. The remaining assets 
of Conrail not so allocated mainly consi.st ofthe '"Shared Assets Areas"' (""SAAs") in 
which bolh CSX and NS conduct railroad operaiions. with the continuing Conrail 
handling certain operations on tbeir behalf 



encountered afler the Split Date, some also note lhal serv ice generally has improved 

markedly in recent months. 

Mosl ofthe parties lhal filed commenis do nol ask the Board to modify any 

conditions or impose new ones, but have filed simply to advise the Board of problems or 

circumstances as lhey perceive them. Some of these parties have stated that they will try 

lo vvork out solutions to their problems with NS and CSX but that they may retum lo the 

Board for specific relief i f they are unsuccessful.'* 

The only Cla.ss I railroad to file comnients. the Canadian Pacific Railway ("CP"), 

seeks one condiiion and intimates its intention to seek others i f vmsuccessful in extracting 

agreenients from NS and CSX despite tbe fact that CP entered into settlements vvith both 

Applicants in 19')7 providing it with significant commercial benefits in consideration for 

its agreenient to support the applicaliiMi and nol seek .my condiiions. in addilion to the 

f.ict that the conditions discussed bv CP have little or no relation to any eflccis ofthe 

Transaction, its request for conditions is a blatant breach ofils .igreements with NS and 

C S.X. and any consideralion ofsuch requests by tbe BoartI utiuld ibuart the Board s 

strting ptilicy of encouraging and supporting the restiUitit>n of disputes by tiegtitialed 

agreement 

Several parties ctimplain that there arc more trains operating on certain lines than 

the Applicants" operating plans projected, and .some of these parties again ask the Board 

* One of these parties, the I lousatonic Railrtiad Company, enumerates a number tif 
issues it raised in prior pleadings, but seeks no relief vvith respect tti tht>se issues. Instead, 
it 'requests a six month exiension of lime or such tilher extension of lime as the Board 
deems appropriate" to file a requesi for additional relief We a.ssume. ba.sed on Decisitin 
Ntl. I and thc Btiard's practice in the UP/SP oversight proceeding, that the Board will 
(continued...) 



lo impose caps on the number of irains lhal can be operated on certain lines. These 

Ctimmenls rest tin a basic mrsconception about the difference between an Operating Plan 

in an application to approve a rail consolidalion and aclual operaiions following 

consolidalion. .Actual v olumes and operations are determined largely by cusloiner 

demand and economic contlitions and developments largely beyond the applicanl's 

control. Imposing restrictions on the nuniber of irains operated over particular line 

segmenls would eiiher simply shifl traffic from one community to anoiher or. worse, 

create bottlenecks that could jam the entire rail network and in any case thwart the 

development ofa responsive rail network capable of reacting to changing and developing 

markets. Tor these reasons the Board in Decision No. 89 u.sely declined the requests of 

these and olher parties lo imptise train caps on line segments, and no better reasons are 

offered ftir doing sti ntiw. 

After tiutlining the pertinent legal principles, we address in detail the ctimmcnts tif 

individual parties that raise issues pertinent to NS. None of them. NS submits, 

demonstiate that the ctinditions imptised by the Board in Decision Nti. 8')' are ntit 

achieving their intended puipti.se or that addilional ctinditions are needed. 

(...ctiruinucd) 
ctinduct its oversight tm an annual basis, and we suggesl that any deviation from that 
schedule for individual parties is unwarranted. 

^ With the exceptitm of references to " Decision No. I . " references lo decisions are to 
decisitins served in the Ctmlrol Proceeding. Finance Dticket No. 33388. unless othervvi.se 
specified. References lo "Decision Nti. 1" are references lo the first decision served in 
this Sub-No. 91 general oversight proceeding. References to decisions served in 
"UP/SP" are to decisions served in Finance Dockei No. 32760. 



PERTINENT LECiAL PRINC IPLES 

As indicated in Decision No. I . as well as m decisions in previous oversight 

proceedings, the purpo.sc ofthis prticeeding is to detcrtiiine vvhether the conditions 

imposed by the Board in Decision No. 89 are being complied with and are serving their 

intended purpose or whether the Board needs lo inipose additional conditions or take 

other actions that mighl be "necessary lo address harms cau.sed by the Conrail 

tran.saction." Decision No. I al 2. The principal fticus of an oversight proceeding is on 

Ctimpetitive harms. UP/SP (Sub-No. 21), Decision No. 10 (served October 27, \ '-l97) at 

2. Service and operational issues, the Board made clear in Decision No. !, vvill not be 

Ctmsidered in this prticeeding hut insteatl as part til the ongtiing operational moniloring 

bv the Btiard's ()lllce ol C timpliance and l-nftircement.'' 

It is alst ntit the function of a.i oversight prticeeding to relitig.ite issues restilved 

in the tlecisitin appioving the transaction. .As the Bti.iitl s.iul in the I I ' SP tiversight 

prticeeding: "It is ru i the purptise tif this oversight prticeeding to give the parties an 

tipportoniiy io relitigate tmr merger decisrtin, arui in the .ibseiiee til a eompetitive 

prtiblem. it vvould iitil be apprtipriate Itir us tti reopen the merger arui impti.se .iddititmal 

Ctindilitins." Id. at 14. I ruler this principle, parlies shtiultl not be permiltetl in an 

tiversight proceeding to seek condititins lhey ctiuld have but failed tti seek in the main 

*' In contrast tti the parties that submitted ctimmcnts devotetl largely tti recitations tif 
service prtiblcms. DuPtuit ackntiwledges that this tiversight prticeeding is ntit inlended tti 
address such issues but regrets that lhal is so. NS believes that the Board's prticedure of 
working through service-related issues thrtiugh the Office tif Compliance and 
Tnftircemenl remains the mtist responsive avenue tti restilv ing such prtiblcms. .ACC 
simply notes (correctly) that " many ol the same shippers (that have benefited trom new 
ctimpetition intrtidueed m the SAAs] have been aniong those vvho have suffered from 
service disruplions during the past year." ,\CC Ctiiriments at 3. 



proceeding or condiiions lhey sought but did not tibtain. An oversight proceeding is not a 

five-year extension ofthe time prescribed by the initial procedural schedule for seeking 

conditions. Furthermore, of ctiurse. it is not appropriate at any time to impose eondilions 

lhat are unrelated to harms caust:d by the iransaction. 

Based on these principles and the comments received, NS submits lhat the 

conditions the Board imposed in Decision No. 89 are being complied vvith and are 

serving reasonably well fne purposes for which lhey were imposed, and that no additiona' 

conditions are warranted. 

DISC USSION OE COMMENTS BY SPEC IFIC PAR FIES 

The balance of NS's reply is dedicated to responding to various comments by 

specific parties that raise issues pertinent to NS.'' 

AES Eastern Energy' 

ATS Taslern Ivnergy ("ATST") expresses several concerns, primarily related lo 

service AI-ST ntites that cvcle times for its train sets have failed to return tti pre-Split 

^ ,A nuinber tif parties" ctimmcnts are directed al issues pertaining stilely tti CSX, and 
thus dti imt require a specific NS resptmse. These include Amtrak, the Housatonic 
Railrtiad, the Illinois C entral Railrtiad, the I.ivonia, Avtm <fc l akeville Railroad, the 
Louisville & Indiana Railrtiad, Re.sources Warehousing & Ctmsolidation Services, Inc., 
and the Transit Riders I.caguc tif Mctrtiptilitan Baltiiimre. Additionally. NS dties not 
specifically resptnid tti parties whose comnients, in NS s view, generally are favtirable, 
including the Nevv York C rtiss llarbtir Railrtiad, the Wisctmsin C entral Svstem, and t'ie 
U.S. Departmenl oflransportation (vvhich, as noted previously, generailv abstained from 
making substantive comnients, but describes the Applicants" overall safety record since 
the Split Date as •'excellent"). Fmally, the views of certain other parties are referenced 
ntil in a specific .section but in various places throughout this Reply: Congressman 
Dennis Kucii h (sec pp. 2, 54); the American Chemistry Council (see pp. 1-2 and 5 n.6); 
and T;.I. DuPo. l de Nemours a.̂ d Company (see pp. I and 5 n.6). 



Dale service levels, particularly vvilh regard lo iraffic nioving via NS. The cv cle time on 

the the.se .ATSli trains bas improved from a 14-day cycle experienced just alter the Split 

Dale lo 8-day cycles. While this is not yet tm par vvith the 7-day cycle often achieved by 

Conrail. NS currently is ev aluating the besl approach lor getting the cycle times on these 

trains down to the pre-Split Dale level. 

ATSF ptiints out that crevv and power shtirtagcs at times have impeded smooth 

and timely tipei..iions. An aggressive hiring and training process initiated before the Split 

Date helped tti alleviate initial crewing issues. In addilion, as a result of smoother 

system-wide operations, Al-S|{ trains are ntnv fully ptuvered from origin tti prevent 

ptiwer delays in Buffalo. 

AFSI- notes that congestion often sitnvs traffic between Ashtabula and Buffalo 

and suggests use ofa ftnnier Trie Lackawanna line tti avtiid this ctingeslitm \\ hile NS 

operaiions between Ashtabula and Butfalo do conlinue to be sltiwed by ctingeslitm. the 

T rie Lackawanna line is imt a viable altertiativ e because tif general track ctindilitins .md 

because NS dties not own the entire route frtnn Meativ ille tti Buffalo. NS is instead 

working tti seeuie an alternative rtiute that will provide a less ctmgesled path Itir the 

ATST imil trains. 

AI'ST is ntl Itinger in a regulated eleclricity market It is clearly in NS's best 

interest to help ,ATST, keep electricity generating ctists as Itiw as ptissible in order tti 

niaxinii/e electricity sales into the wholesale electricity markets, which in tum maximizes 

Ctial burns and deliveries at the NS-served generating stations. NS will work wilh AESE 

to achieve our mutual gtials. 



Buffalo <& Pittsburgh Railroad, Inc. and Rochester <& Southern Railroad, 
Inc. 

liic Buffalo & Pittsburgh Railrtiad ("BitP ") and the Rtichester & Southern 

Railroad (""R&S"'), sister rtiads under the Genessee and W yoming ("GWI") mantel, have 

laken the opportunity in this general oversight proceeding to ask for the imposilion of 

trackage rights for RtftS over NS's Southern Tier from Silver Springs, NY to Buffalo 

Creek Yard in Birffalti. The Board should deny the request. 

First, ( iWI. on behalf tif itself and its subsidiaries, including B&P and R&S. 

entered into a settlement agreement and supported the Transaction without ctmditions. 

As noted at the tiulset. the Btiard has repeatedly stated its slrtmg ptilicy tif enctniraging 

parties to settle their disputes thrtiugh agreemems. Nothing wtmld uiulcrtiiine that ptilicy 

mtirc than the Btiard's granting a party relief that it specifically agreed in a settlement 

agreemenl not to seek. 

In addititm. the request is uiiju.sliiled even apart frtun its inctmsistency with the 

settlement agreenient. The principal justificatitm B&P and R&S assert ftir the requested 

trackage rights is serv ice prtiblcms that ticcurred after thc Split Date, ntit a ctimpetitive 

prtiblem causeil bv the Transactitm The Btiard is fully aware, thrtnigh itstingtiing 

operalitmal monittiring. tiflhe efftirts NS and CSX have taken tti imprtive service, and we 

believe that it is aware that NS's service has improved significantly in receni months. 

In any event, the Btiard made clear in the UP/SP oversight prticeeding that it is 

not appropriate tti impose ptist-apprtnal etindititms on applicants lo a rail consolidalitm 

merely lo address service difficulties encountered by lhe applicants; the only proper basis 

for imposing post-approval conditions as part oflhe Btiard's oversight ofa consolidation 

is to rectify competitive harms caused by the consolidation. See UP/SP (Sub-No. 21). 



Decision No. 10 at 2. .All railroads are subject to service difficulties from time lo lime, 

and if they are severe enough to cause an emergency, the Board bas authority to consider 

action under 49 U.S.C. § 11123. including the procedure established in Ex Parte Ntv 628. 

But there is no basis for other railroads to use an oversight proceeding lo gain advanlage 

from a consolidalion applicanl's posl-con.solidation service difficulties. The Btiard made 

this clear in Decision No. I , when i l stated lhat serviee difficulties would not be 

considered in this oversight proceeding. 

T urthennore, NS has taken a number of steps to resolve the problems al issue. 

For example. NS recently instituted a new haulage service for R&S traffic belween Silver 

Springs and Buffaltv This has been coordinated with CP and shtiuld be given a chance to 

work Addititinally, R&S prtipo..ed infrastructure imprtivements. including a nevv 

ctmnectitin, al Silver Springs that would snmolh tipeialions at Silver Springs and restilve 

the " headlight meet" issue B&P R&S describe. R&S submitted a request tm December 

10, h>9y for New York Slale lunding tti etinsiruel these infrastructure improvements 

NS submilletl supptiil Itir this request Tinallv. .litluiugh NS reetigni/es lhal there have 

been scrv iee deficiencies, particularly immediately .liter the Split Date, those deficiencies 

are being adtlresscd and restilved. 

Mtiretiver. there are .several alteniative rtnites available tti carry the Iraffic for 

which R&S seeks trackage rights tivcr the Stiulhem Tier. The R&S and I.ivonia. Avon & 

" Allhtiugh B&P/R&S slale that there is no room for nevv tracks at Silver Springs. 
Collins VS al 4. they neglect to state lhat tither infra.structure improvements can be made 
ttl resolve their ctmeerns. 



Lakeville Railroad ("•L.AL") iraffic comes otTthc R&S on the soulh end of R&S's line 

wluTv it connects vvith the Southern Tier at SiUer Springs. CP then moves this iraffic in 

haulage over tbe NS Souihem Tier into Buffalo (SK Yard) lo the B&P. which in turn 

interchanges the traffic lo NS and Canadian Nationa! (""CN""). Bolh R&S and LAL, 

however, also can interchange this traffic with CSX in Clenessee Yard on the Water Lev el 

Route. The Genessee and Wyoming Railroad ( "GNWR"") iraffic lhal B&P/R&S 

speculate ui l l develtip also may move via eiiher oflhesc twti routes over a variety of 

carriers.'' 

B&P'R&S alsti cite as supptirt for their request the fact that NS can ntiw 

interchange R&S and L.Al. Iraffic al Silver Springs lhal Conrail handled before offthe 

v." ler I evel Route, but that this interchange causes congestion tbat the requested 

irackage rights allegedly wtnild mitigate. BPRR-2/RSR-2 at 3. Acctirding tti B&P/R&S. 

service difllculties purptirtedly "preclude the full leali/alitm tit'the benefits ctintemplaled 

bv the Btiard in ctindititming approval til the transactitm granting | l Al | the right tti cross 

CtinraiTs Genessee Junctitm N ard tti reach a ctinnectitm with R&S." UT This issue ctuild 

have been raised in the Ctmlrol Proceeding, but vv.is iun '" T urther. the tiperalional and 

inlrastrucUiie improvements discussed abtive ftir Silver Springs shtnild help thc 106-mile 

" Ifthe Board granted thc requested Irackage rights, htiwever, the revenues from the 
Imped-for GNW R salt, grain and lertili/er tralfic and the current R&S tratfic can remain 
entirely in the GU I family, vvhich seems to be the real nmtivation behind the requesi. 

In fact, the Applicants specifically slaled in their rebuttal submission lhal any LAL 
traffic interchanged vvith R&S at Cienes.see Junction for NS destinations would have to be 
interchanged with NS. CSX/NS-176 al 374. 

10 



L.AL-Genessee Junclion-R&S-Silver Spring-NS/CP-Buffalo route be more competitive 

vvith the ?o-niile I..AI.-Genessee Junction-CSX-Buffalo route. 

fhe real reason R&S wants the trackage r -hts il seeks is lhat tho.se rights would 

give R&S more of an economic piece ofthat traffic, give LAL but one more routing 

opiion that it did not have prior lo the Transaction, and perhaps enable R&S lo win more 

ofthe traffic that it had hoped would result from ils haulage agreement with L.AL." 

None of these motivations, htiwever. address any loss of conipetition arising frtmi the 

l ransaction, and they therefore do not justify the imp sition of new irackage righis in this 

general tiversight prticeeding. 

On the tither hand, iniposititin tiflhe reque.sted ctindition ceriainly vvould create 

mtire service difficulties than it ever could resolve. The condition B&P R&S seek to 

imptise utnild ereate addititmal opcratitinal hard.ship tin all carriers ntiw tin thc Southern 

Tieri.;.d in tbe Bullalti tcrtuinal area, whieh D.ivid Ctilliiis. Senitir Vice Prcskleiu tit (iWI 

characteri/es as being in a "cbatilie eoiulilion Collins VS at I T ven though they 

ch.iiacleri/e an iiiulerlying opcratitinal problem as CP's neetl tti use "NS's congested 

tracks." Ct Mills VS at v B&P R&S piopose tti add to that congestitm. 

Canadian Pacific Railway 

Most of CP s commenis are exactly what should not be in an oversighl filing. CP 

seeks Board assislance to improve its tnvn posititin notwithstanding lhat (I) CP has a 

setlleinent agreemenl wiih NS m which CP agreed nol lo seek conditions against NS, in 

' ' In its submi.ssion lo the Btiard. however. LAL did not even mention the B&P R&S 
request. 

I I 



retuni for valuable commercial benefits vvhich CP's comnients do luit even mention; (2) 

the basis ttn CP's requested relief is not resttiratitm ot pre-1 ransaction ctimpetition; (3) 

CP seeks lo resurrect the (deservedly) discredited DT&l galeway condiiions; and (4) CP 

seeks pemument changes as a remedy for lemporary implementation problems (while at 

the same time failing to say much about ils own .serv ice inadequacies). This type of filing 

is not appropriate m an oversight proceeding. 

CP vtiluntarily entered into a settlement agr. .'ment wiih NS. That agreement 

benefils 'JP, and clearly places CP in a more competitive posture than it was in prior to 

the Iransaction. There will be few ifany setllenieiUs in future prtKcedings i f parties may 

disregard them untler the gui.se tif ctimmcnts in an tiv ersight proceeding. 

CP begins its evaluatitm tif the impact tif the Transaetion (CP Ctmiments at 4) 

with the misleading statement that as "a result tiflhe Irans.ietion, NS and CS.X ehanged 

frtim friendly end ctmnecttirs to ctimpetitors in many tiflhe same markets accessetl by 

D&IT" Certainly it is true that the Transaclion incrcasetl the markets m vvhicli NS or 

CSX lunv ctimpetes with C P. but this result generally is nol ctmsidered the tvpe tif 

Ctimpetitive "harm " refilling from a transactitm C P fuither fails tti inentitm lhat ( I ) 

there was iiti atlverse elfeet on etini|ielilitin since NS and tn ( SX merely stepped into 

Ctmrail's shties in the.se markets and (2) the I ransactitm gave CP substantial benefils m 

addititm tti those it tiblained in the .seltlemciit agreement, including the opptirtunily tti 

participate in numerous nmv es intti and tnit tif New England vvhich il vvtiuld never have 

had were it tuit for the Transaction. Conrail had no rea.son to compeie with itself for New 

l-ngland traffic, but NS has every reastm to wtirk with CP and other carriers to compete 

against CSX in this market. 
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CP then claims lhal the Transaclion "ihreatened l/ivi i with the loss of up to one-

half tif its freight revenues." Claims of potential diversitms frtim tme part of CP - a Class 

I carrier - is of liltle relevance in an oversight prticeeding. particularly after CP entered a 

v tiluntary settlement in the underlying prticeeding. CP's claini tit ptitential diversions, 

accompanied b;, not a shred of evidence and apparently not refieciing the significanl 

benefits recei> ed from its settlement and the Transaction, is entitled to no weighl and 

should be disregarded by the Btiard. 

CP ctimplains about implemenlalion problems and then explains vvhy it believes 

lhal it is in the best intere;..s of NS tti (1) nun c the poinl of interchange for certain traffic 

to Oak Island and other trafllc tti Philadelphia and (2) eliminale NS from the rtiuting of 

traffic ttl and frtnn certain shortlines and allow direet interchange belween CP antl those 

shortlines ntitvvith.standing exisiing contracts prtihibiting such interchanges. 

\\ here carriers interchange traffic is seldtim an issue ftn the Btiard tti decide. 

There are varitius ctimmereial and operating consideratitms tti lake iiitti aeetniiit. but if 

changing a ptiint tif interchange is mutually beneficial, it can be titnie CP seeks iti move 

one ol the interchanges uilh NS lo O.ik Tsl.iiul. despite the fact that the tmly right given tti 

CP (D&I I) when ( tinrail uas created uas lti iniereh.iiige intermotlal traffie at ()ak Island 

CP alsti seeks tti nunc its Selkirk interchange wilh < S.X Ui Oak Island. NS agrees with 

the tibiectitms CS.X raises in its reply ctimmcnts tti this proptisal. including timse 

eniphasi/ing the adverse eflect on SAA operaiions CP alsti wants the Btiard to imptise 

1) I &I etindititms. even though those ctindilitins were discredited years ago. 

CP s premise for moving the poinis of interchange is also faulty. To the extent it 

is based tm temporary implementalitin problenis, there is no reason to require a 
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peiman-^nt change. To the exient il is based on an allegedlv "better nmusetrap," it 

remains contrary to the .settlement agreement, lacks the required basis of adverse effect 

on competition and has nol been shown to be vvtirse than the pre- Transaclion situation. 

1 o the e> lent il is based on ( P s desire lo create "a competitive servrce sufficient to draw 

cuslomers from olher carriers" (CP Commenis al 13). there is no suggeslitin lhat thc 

Transaction created a competitive problem. CP is simply attempting to gain something 

from this oversighl proceeding lhal w ill w tirk lo the detriment of tilher carriers. 

There are likewise numerous shortcomings in CP's proposal lo (eliminate NS from 

the route and allow direct interchange between CP and certain shtirtlines. First, the fact 

lhat CP enjtiys comniercial access tti thc shtirtlines is the resull of NS s scttlenient 

agreenient wilh CP. CP ntnv wants that benefrt ofthe settlement agreement but withtnit 

the obligation thc settlement imptised tm CP to refrain Irtim seeking ctinditions. CP's 

request wtnild alsti repiitliate th.e terms of the .settlement by which CP .md NS specifically 

agreed tti interchanges at Harrisburg. Binghamion .md Allentown ( P seeks to rentninee 

lhat deal .md have lhe Boaiti imptise .1 nevv tme uiih terms NS never would have agieed 

ttl and which are tibjectitmable tti NS. 

Sectnul. CP s lequest has imlhmg Iti do with remedv ing any asserted ctimpelilive 

effects ofthe I ransactitm. Its tmly result wtnild be tti benefit CP mtmetarily al the 

expen.se til NS. But etindititms are luit imptised simply lo alltnv one large carrier in this 

ca.se CP ttl earn even more mtmey at the expense of antilher large carrier. Condititins 

are imposed to remedy adverse eflecls on compelition. nol competitors, caused by a 

transaclion. 
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Third, although CP acknowledges lhal ••the Board will nol normally impose 

Ctinditions on a jtransactionj tti prtitecl a carrier unless essential services are aftected." 

CP Comments al 9 n.4 (quoting 49 C.F.R. 1 180.1(d)). CP makes no claim that any 

essential services are affected. Instead. CP s complaint is lhat vvhile il is better off post-

Transaction, it is not as better off as it wants to be That simply is not a basts for 

imposing new ctmditions. 

Fourth, there are v alid contraclual provisions (over and above the settlement 

contract between NS and CP) which prohibit direct interchange between CP and the 

shortlines.'' 

T inally. CP ctimplains about NS's I'aiiing lo granl CSX trackage nghts in Buflalti 

lo allow CSX to take turns in mtn ing tiaffic between Trtnitier Yard and CP's SK ̂ 'ard. 

Whai NS and CSX proposed to dti in Bui ialti vvas luit a secret. Btith NS and CS.X 

entered intti settlements with CP .md the issue vvas never raised (at least in the ctiurse tif 

C P s discussitms with NS). Mtiretiver. NS understands lhat there was lUi ftirnial 

agreement betvveen CP and Ctmrail to take tums delivermg traffic. Instead. NS 

understands that there vvas an "interline service agreement" setting ftirth tiperating 

standards ftn Irain service belween C tinr.iil and CP in Buffalo, uhich by its very terms 

was ntit intended tti be a binding legal ctnitract and which specificaily ctmlemplated 

tertiiination uptm any material cbange in the tiperatitms til either carrier, as has happened 

at the Split Dale. These agreenients are ctimmtm in the railrtiad industry and are subject 

ttl mtidificatitin or lerminatitin uptm changes in olher operaling condiiions. 

'* See. for example, the discussion of an example oflhesc in NS's reply to the 
comments ofthe Reading Blue Mtiuntain & Northern Railrtiad Comnany. 
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Cit> of C'leveland 

The comnients submitted by the City o f Clevel. i iui iiuiieate satisfaction vvith NS's 

ctni t inuing ct impliance vvith its t ibl igations under the May 28. l*->98 Negol ialed 

Agreemenl between the City and NS. NS shares the C i ty ' s goal o f a cooperative effort 

leading tti the ct implet i tni t i f an .Asset Management Plan. 

Cleveland dties. nevertheless, comment about horn ntiise and vibrations from NS 

and CS.X trains passing thrtnigh the Ci ;y. Speeit ically. Cleveland asserts that the Board 

in assessing the Transaetion did iun adequately consider horn noise and vibrations. This 

a.s.sertion belies the extensive envirt inmental revievv undert.iken bv the Board, as 

evidenced in the Draft Tnv i i t inmeii tal Iinpact Statemeni (Draft TIS). the Tin.il 

Tnvirt i i iniei i tal Impact St.i lemeiil (Tmal L IS) and .Appendix Q to Dccisitm Nt i . 8'>. 

Further, i l retipens matters Clevelaiul tmee eltiscil in a settlement agreernent reached wi th 

NS. 

Impacts relaletl lo horn noise and vibrations were deierminetl by the Btiartl not Iti 

be lemediable. in the e.ise ol lunn noise, tiue Iti s.iletv re.isons and letiei.il lau requiring 

tr.iin horns to Iv soii iuletl. ami not harmful , in the ease t i f v ibrations relaied tti train 

t iaf f ie. The Board has steadfastly i i i . imlameil . as it must, lh.it horns are neetled Iti 

enhance safetv .nui that neither loudness nor t l i i ral ion o f l h e lunn should be tampered 

wi th . Sc'c Draft TIS. Vo l . 1 at i- ><i (served December 12. I')'»7). In obiect ing lo the 

loudness and lengih t i f l he train Imrns stuiiuled wi th in ( leve l . ind . lhe Citv is seeking a 

remedy ftir a safely precaution that is mandated under federal and .state law. 49 CT R vj 

229.12^)(a) establishes .i m in imum stnind level t i f »)6 dB.A at 100 teet ahead t i f l h c 

I t icomolive for train htirns. This is a cr i l ical safefy me.isnre. providing warning fo 
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motorists, pedestrians and railroad workers alike ofthe approach ofa train. Similarly, the 

duratitm tit the activatitni tif train bcils and whistles is regulated by the State of Ohio. 

Ohio Revised Ctide vj4955.32 requires that the devices be sounded al leasl 1320 feet in 

advance of an at-grade crossing. This loo is a lavv eslablished lor the safety and welfare 

oflhe public. W hile residents liv-ng near railrtiad tracks may experience hom noise as an 

annoyance, these salety lavvs requiring the activation and prescribing the decibel level 

and dur;ilitin ofa train hom must bc obeyed. 

Cleveland tnice again raises the issue of v ibrations caused by passing Irains. 1 he 

issue tiflhe inipact tif vibratitms vvas addressed in the Tinal TIS in resptmse to comments 

submitied by C lev eland. The Board's Section of Tnvironmental .Analysis (Sl-A) 

determined that vibrations produeed by freighf trains are '•substantially beltnv cosmetic 

damage crileria (106 dB rc 1 micti-iiich sectnul). vvhich is lower th.m structural damage 

criteria (126 dB re 1 niicro-inch/sectnid)." Tinal TIS. Vtil. 3 at 5-30'> (May IWX). 

Mtiretiver. ST A found that ""lilt is unlikely lhat v ibralitni levels utnild exceed any 

damage erilerion and thus unlikely that freight tr.iin activity al anv level wtnild cause 

damage tti buildings in the study area. " Itl, Cleveland's ctmiments |irovitlc no 

compelling basis lor retipeiiiiig that analvsis bv ST.A. 

1 he Cltv also suggests lhal the Board did ntit sufficiently study fhe envirtinmental 

impacts tif tiains idling and sttipping and starting within Cleveland, mcludmg along the 

rail line converted by NS frtim a secondary line tti a main line at the request ofthe Cily. 

Htiwever. ST A indicated quite clearly the environmental impacts and assessment criteria 

it inlended lo apply in the Tinal FlIS through the scoping prticess. A scoping ntitice and 

opportunily to submit public comments was published in the Federal Register several 
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nionths before SEA issued its Draft EIS." Cleveland submitied detailed comments on 

tbe Draft TIS .md engaged in months-long negotiations with both NS and CS.X tti resolve 

the City's environmenfal concerns related lo the Transaclion. 1 he negotiations explored 

myriad envirtinmental topics of ctmcem to the City and resulted in .Negotiated 

Agreenients with NS and with Ĉ SX that established numerous remedial and constmction 

projects lo be implemented by the railroads at a cost tif tens of millions of dollars, in 

addition to the payment by NS and CSX tif tner $20 million into a communitv fund 

eslablished by the Cily to address the environmental impacts ofthe 1 ransaction deemed 

by the City to be imptirtant. M.mv ofthe remedial and funding measures NS agreed lo 

undertake lar exceed the mrtigatitm lueasures available tti be imposed ny the S I B. In 

exchiinge ftn this extensiv e set tif tibligalitms by NS. Clev eland prtivitled ifs express 

ackiuiwledgment that all env ironnental ctmcems related tti NS's parlicipalion in the 

Transaction h.itl been resolvetl This oversight prticeeding is iun intended to pnnitle .in 

addititmal tipportunitv to enhiige the package tif benefits negtitiated by the Cilv. lun is it 

intentled Iti reopen the env ironmental rev iew process initiated by ST A nmre than three 

vears agti. Cleveland is tibtaining the substantial be- til the bargains it m.ide with NS 

and CSX ami Itn uhich ii M.iined Btiard appnnal. . iiiml btnh cl.iim hose benelit 

packages worth niillitms of dollars and now seek lurther to enh .ice its position. 

One addititmal comment included by the City warrants a reply by NS. I he City 

utiles the occurrence of tuo receni biticking incidents. The Btiard might wrongly 

" Notice oflntenl tti Prepare an Environmental Inipact Statement and Reqitest ftn 
Coniments tm Proposed I IS Scope (Julv 3. 1997); Notice of Final Scope of EIS (Oclober 
1.19<)7). 
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conclude from the City's description that the railrtiad vvas to blame ftir those lengthy 

bkicking incidents. That is ntH the case. 

The firsl incident ltiok place on March 18. 2000 when an air hose on a NS train 

became separated. W hile the NS crew repaired fhis mechanical problem, tour at-grade 

crossings on Cleveland's east side v. ere bkicked. Upon completion ofthe repair, the 

crew walked the train as required by FRA regulalions. re-puniped the air and conducted 

the FRA-required air test. As the Lain started tti move again, however, a second 

emergency signal was indicated. The crew discovered that vandals had laken the 

opptirtunily fo pull the coupling pins belween several cars while the train was stopped for 

the air htise repair, a ptitentially very dangertius action. The train separated again and 

addititmal biticking delay ensued. 

The sectmd incidenl ticcurred on April 1̂>. 2000 An NS crevv tibserved debris on 

the track alie.id ol a nun ing frain. .An emergency sttip vvas made fti avtiid hitting flic 

debris. Once again, v.indals were resptmsible ftn a ptitentially verv dangerous seenariti. 

The debris had been plaeed on the track by vand.ils and included items such as a tire 

hydrant. Had the tram mil sttipped. necessarily biticking crossings, a fuel spill or even a 

derailment ctnilil have ticeurieti. 1 he crevv removed the debris W hile the erew w.is then 

folltiwing the checklist til salety and engineering actitms required after an emergency 

sttip. vandals again acted, this time separating several air ho.ses. This tif ctuirsc 

lengthened the duratitm tiflhe crossing bitickage. In btith incidents. NS train crcvvs 

delected the dangerous actions by vandals and were able tti av ert any accidenls. NS 

shares the City's concem about the inipact of vandalism on the safely ofrail operaiions. 

These sorts of incidents do not. however, arise from the Tran.saclion. 
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Thc Four Citv Consortium 

The Tour City Ctnisorliuni (TCC). ctniiprised of Lasl Chicago, Hanuiiond, Gary 

and W hiling, Indiana, submitted comments .seeking additional conditions to be imposed 

by the Board as uell as an expansion ofthe .scope and duration of Applicants' repvirting 

period. None are warranted for the reasons discussed below. 

The gravamen oflhe TCC's objections directed towards NS seems to be 

dissatisfaction wifh the fact that i 'S is meeting its obligation to provide certain operaling 

infonnation to the C or.sortium, as .set ftirth in Decision No. 96 (served Oclober 19. 1948) 

and Decisitin No. 114 (served February 5, 1W)). The TCC is apparently mil saiisfied 

with the sctipe tiflhe rcptirting tibligatitnis detennined by the Btiard to be apprtipriate. 

Rather, the TCC continues fti seek addititmal data, regardless til the burden placed uptm 

NS or the merits ttf the T( C s basis tor seeking the addititmal data frtim NS. W hen the 

TCC tiled .1 disctnerv request Itn this .ulditumal tiperaling d.it.i m the Ctmrail tiversight 

proceedmg. both NS ami ( SX tibieeted tm sound legal ba.ses Despite explanations bv 

NS th.n the stnt ol ti|ier.iliiig dala stiughl bv the TCC is nol rtnilmclv ctillee'cd by NS and 

th.U ttl <lti so Wtniltl require sdhstantial expenditure til resources, tbe TCC ctmlinues with 

its dem.inds ftn nune and nunc tineitnis tlata ctilleetmn and discltisure by the railrtiads. in 

addititin ttl the regular meetings and ongoing rcptirting tibligatitnis already in place." NS 

" NS subniils that the mitigatitin already imposed by the Btiard shtnild be alltnved to 
work. Specifically. NS believes that the i.'.echanisms in place prtividing for joint 
meelings among the TCC. the IIIB. CS.X arul NS as well as slalus reptirts by NS and CSX 
are appropriate tti address the TCC's issues. The first joint meeting contemplated by 
Environmental Ctindititm 2l(i) was scheduled by the TCC on March 15, 2000. NS has 
participated in that and all subsequent meelings ctmvened by the TCC and has provided 
status reptirts detailing mtmthly average train traffic and train speed on rail line segment 
N-469 for the peritid since Deceniber U>98, in compliance vvilh Decisions No. 96 and 
114. 
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is fully complying with the miligation imposed by the Board under S TB Decision No. 89. 

as amended by Decisitms No. % and 114 the TCC objects lo the fact lhal NS is ntil 

volunteering to undertake the cost and effort of satisfying the FCC 's furiher demands. 

In addition, the FCC objects to NS's e.xercise ofils legal righi lo challenge in 

court an ordinance impo.sed againsi NS by the City of Tlammond which NS believes lo be 

unlawful. Contrary to the arguments made by the FCC in its commenis, neilher NS's 

objection lo the discovery demands ofthe FCC nor ils legal challenge to an unlawful 

local ordinance constitutes a valid basis for imposing addilional miligalion or extending 

the period tif oversight. 

The TCC acknowledges that NS is engaged in tmgoing discussitms with the 

communities .o restilve concerns about gratie crossing biticking. Indeed, the TC(' notes 

that it is optimistic, as is NS. that mutually agreeable stilutitnis will be ftnmd tti allevi.itc 

fhe grade crtissing issues The TCC enctnirages the conlinuatitin tif such etmperative 

efftirts. and NS fully ctnieurs with that apprtiach. In the same breath, however, the TCC 

argues tti the Btiard that if NS tloes ntit aet|uiesce to the demands til the TCC prior tti the 

BtiartTs issuance ol its decisitm in the tiversight proceeding, dractmian restriclitms shtmld 

be imptised uptm NS. limiting the number ol NS tiains alltiwed tti tiperate in the TCC 

are.i fti a level far beltiw pre- Tran.saction levels. 

TACH thc terms ofsuch extreme mitigatitin. as prtiptiscd by the TCC. arc grti.ssly 

inctinsistent. The FCC first suggests that NS should be required lti provide the FCC with 

"as much advance ntilice as ptissible" of its desire to operaie mtne than 11.2 trains 

through the FCC area and mitigate congestion by operating trains only during non-ru.sh 

periods, eliminaiing all blocking of certain grade crossings and devising alternative roules 
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for rail traffic. This advance nolice and operational change proposal is then expanded by 

the TCC to become an absolute cap of 11.2 Irains per day until NS • agrees" with all of 

the miligation requested by the FCC. The FCC focuses on a limit of 11.2 irains per day, 

far below the pre-Transactitm level of 26.3 Irains per day.'^ 

The FCC objects that a lesser decrease in rail iraffic has been reported to date in 

the post- Tran.saclion period than anticipaled al the lime ofthe Application. This is hardly 

a compelling basis for considering train caps al all, much less a requested cap that is one-

half to one-third oflhe pre- Transaction tralVic levels. The Board has made abundantly 

clear ils posiiion on frain limits in response to the FCC's demands for train caps in its 

petllion for reconsideratitin of Decision Nti. 89. In denying the TC C s rene"..ed request 

for train caps, the Btiard held: 

IW |hile railroads dti their best lti predict thc amtiunt tif ptist-transacfitin 
traffic likely fo move over a given line. railrtiad.> need llexibility because 
tbe amtiunt of tr;'"^c thaf actually nmves tiver a particular line depends 
uptm shipper demaiul. Indeetl. a tr.iffic cap could well interfere with 
applicants' ability tti carry oul their statuttiry tibligatitm to prtivide 
ctimmtin carrier service uptm reastmable request Therefore, neither vve 
ntir the IC C has imptised pemument caps on the number tif trains the 
railrtiads can tiperate or specified that existing freight must be transptnled 
by a specific route . . |R|ailrtiads musl be permitted tti decide on a 
ctintinuous and tmgtiing basis vvhich rtiutes arc most effieienl to meet their 
cusltimers" needs. 

Decision Nti. 96 at 22 The TCC vvtiuld h.ne fhe Btiard freat an applicant's Operating 

Plan as ironclad, tti be cnttnced several years afler its devcltipment. To do .so would 

constitute an enormous devialitm from previous Board praclice and would render 

unworkable the ctmlrol applicatitm process. As the FCC is fully aware, the Board does 

The Iraffic dala presented by NS for rail line segmeni N-469 in ils slalus reptirts at the 
TCC meetings are accurate 



not share that rigid view of the data the railroads are requiicd to develop for their 

applications. 

Furthermore. NS has oniy just compleled fhe first year of operations ofthe 

expanded NS sysiem. Adjustments conlinue lo be made as operational iniprovements arc 

pi * into place 

The FCC also objects that average train speeds reported by NS have been slower 

than anticipaled in the Application. Train speed is. of course, a critical element for 

ensuring rail safefy. NS cannoi increase train speeds when safely is at slake simply lo 

accommtidate the desire ofthe FCC fo shtinen cro.ssing delays. Moretiver. NS is required 

ttl sttip ftir red signals at interlockers conlrolled by CS.X and the IIIB. necessarily sltnving 

NS s own traffic. These are ntit matters r-joitiring Board action thrtnigh the imposititni of 

additional ctnulititins. 

The basis Itir tire TCC's argument that action bv the Boarti is appropriate is 

simply that the negtitiatitm prtice; s may iun prtn ide the TCC with all tif fhe exlra 

mitigatitin it is seeking. As should be tit>' itnis. 'here is little ineentive ftn NS tti ctintinue 

gotid-faith negtilialitms vvith the TCC it the T''( i.;kes the position (hat ;;!1 o) its demands, 

lui nuitter how extreme tn crippling lo rail service and rail salety. must bc mel in tnder to 

ctime ttl a "mutually " acceptable restilutitni. NS submits that the Btiard should alltnv the 

parlies lo conlinue their efiorts Iti seek rea.sonable solulions that vvill acctmimtidate btith 

the inlerests ofthe FCC and the needs of NS for the efficient and safe operatitm ofits rail 

sy.stcm withoui the threat of train caps or other unnecessary reslriclions hanging tivcrhead 

to force an inappropriate resolution. 
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Furthermore, the comments submitied by the FCC paint an unrealistically dark 

picture and fail lo note significanl steps already laken by NS lo alleviate congestion in the 

FCC area. NS and the IIIB have entered into an agreement to install power .̂ .vitches at 

the Osbom Avenue interchange When this work is compleled later this summer, coal 

Irains going lo the steel mills in Lake County will no longer need to slop in Hammond 

w hile sw itches are thrown by hand. This improv emeni w ill of course benefii grade 

crossing condiiions in the area. NS has also explained to the FCC members why in some 

instances a crossing delay cannol be reasonably avoided, including the need for 

mandattiry air brake tests, sttips to address emergency mechanical prtiblcms and 

mandatory signal sltips. aniong olher reastms. I he Cify til Hammond and NS are 

presently engaged in discussitms addressing a plan that wtnild keep certain gr.ide 

crtissings in Ilanmitind free trom bitickage whenever feasible. In addition. NS has 

responded tti a brtiader prtiptisal by the Cilv lo restilve the dispute pending in federal 

ctiurt ctniceming the lawfulness tit the imp isititni ot a Hammond tirdinance prtihibiting 

grade crtissing bltickiiiv;. NS ntiw awaits a reply Irtim the ( ily ami is hti|ieful lhat the 

lawsuit ean be settled. 

The TCC alsti requests lhat addititin.il tiper.ititmal data be ctimpiled aiul 

periodically reported by NS and CSX for a peritid to extend five years beytind the 

Btiard s tiversight period. Trom ils prtiptisal for this lengthy extensitm (which would 

dtnible the reporting period established under S TB Decision Nti. 89). it is clear lh.at the 

FCC's focus is not restricted to impac.s ofthe Transaction, which is of necessity the limit 

of the Btiard's consideration in this oversighl proceeding. 

24 



NS urges the Board lo deny the FCT 's requests for the imposition of addilional 

conditions so lhat the existing conditions ean be fairly utilized. 

Grow th Resources of Wcllshoro Foundation. Inc. 

Grovvih Resources of Wellsboro Foundation. Inc. (•"Growth Resources") 

submitied comments addressing the purported •critical lack of responsiveness on the part 

of NS w ith respect to interchange of traffic al its Gang Mills Yard." Comments at I . The 

congestion at Ciang Mills assertedly was creating economic hardship for Wellsbtiro & 

Corp-.ig Railroad Ctimpany ('"W&CR"). which operales a shtirtline for Cirtivvth 

Restiurces fhat connects wifh the Southern I ier at Gang Mills. Neither Cirowth 

Resources nor W&CR vvas a party fti the Ctintrtil Proceeding. 

NS etinfirms fhat after the Split Date Ciang Mills Yard h.is experienced stnne til 

the same eoimestuni difficulties experienced acrtiss ;he NS svstem. despite its efforts tti 

wtirk there with the W&CR and CP. Just as thtise difficulties are being restilved 

elsew Iiere. so are they af (iang Mills Reptnls frtmi loeal NS tifficials indicate that, tiue 

to tmeration.il changes tin the Stnithern Tier, (iang Mills is lunv a lluid yard."' 

Ntitwifhsf.iiuiing fhat fact, lunvever. N'S will ctintinue Iti vvtirk and ctnisull with W&( R 

and CP wifh regard tti tiperatitms at Ciang Mills. 

NS dties ntit believe, however, that a ftinnal S TB prticess vvilh quarterly reptirts is 

required. The Btiard already has set ftirth an inftirmal consultative prticess with the 

In fact, NS's Itical trainmaster received a letter of appreciation from W&CR in 
recognititni tif serv ice iniprovements and responsiveness tti requests. 

25 



Btiard's Office of Compliance and Enforcemeni. Should operational difficulties arise in 

the future, the parlies shtmld firsl attempt to resolve matters via this avenue. 

Indianapolis Power & Light Company / Indiana Southern Railroad 

Indianapolis Power and Light ('•IP&I ") repeals its request, already denied three 

times by the Board, to revisit Decision No. 89 and increase the competitive opiions for 

access to its Stout and Perry K plants. Specifically, it seeks to add new. direci access by 

Indiana Southern Railrtiad ( •ISRR") via trackage rights over lines operated by CSX and. 

in the case tif Stout, the Indiaria Rail RtiatI C lNRD" ). ISRR supports that request. 

Currently. Stout enjtiys ( I ) access by INRI). (2) access by CSX via INRI) and. 

pursuant tti the Board's tirders. (3) direct access by NS via trackage rights tner INRI). 

Additionally, althtiugh IP&L ctmsistently ignores this optitni. Sttnit already enjoys the 

Ctmipelitive pressure of ptitential direet aeeess by ISRR (tn NS) thrtnigh preservalion tif a 

builil-oul option to the indianaptilis Belf. See Decision Nti. 8̂ ) at 1 17, n ISO. The Boaid 

ftnind in Decision No. 8'̂  lhat fhe preserved build-out tiptitm was "the most likely 

primary cause tit competitive pressure at Sttuit' beftire the Transactrtm. Id al 1 I 7. 

IP&I runv. as it has beftne. asks thc Btiard ftir yet aimther ctimpetitive optitm: 

direct service bv Indiana Southern Railrtiad fo btith the Sttnif and Perry K plants via 

trackage righis over CSX and INRD, "at a fee of no more than 29 cents per car-mile " 

wilh •"ironclad assurances" of "•non-discriminatory dispalching" and other unspecified 

'•arrangements lo ensure that Indiana Soulhern can effectively compeie." IP&L 

Commenis at 14-15. Granting addilional relief to IP&I. is no nmre warranted now than it 

has been beftire. when the Board declined to do so in Decision No. 96, Decision No. 115 
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and Decision Nti. 125. Indeed. IP&L enjoys more competitive pricing consfraints than it 

did pritir to the I ransactitm.' We address several ptiints rn turn. 

The NS INRD trackage rights fee IP&L complains first fhat the fee thaf applies 

to NS's Irackage rights over INRD's line is 35 cents per car-mile rather than 29 cents. 

See IP&I. Commenis at 2-4. But a little arithmetic shows how baseless lhal ctimplainl is. 

The NS trackage rights over INRD exiend for approximately 3.3 miles. Including a 

retum empty trip, for each car delivering ctial lo Stout, therefore, the difference betvveen 

a 35-cenf fee and a 29-ecnt lee amounts to 39.6 cents per car; rea.sonably assuming an 

average Itiad tif 100 ttms per car. that ctimes lo $0.00^*)6 that is. less than four-tenths tif 

tme cent per ton IP&I wastes the Btiard's time arguing thaf that difierence prevents 

NS frtmi ctimpcting for scrv ice fti Sftnit. 

NS's ••confimiafitm"' that il can t ctimpetc. As il has beiore. IP&I. claims that NS 

has "ctmfirnietT' to IP&! that NS eaiiiuif compete ftn business tti Stout from stmlhem 

Indiana eoal tnigms See \\ e.iv er VS .it 4 1| 6. 

1 he lacl is. lunvever. th.it NS has v igomuslv piirsucti II '&I s business and has 

lepe.itedly asserted tti IP&l th.it NS can eompele for service to Sltnil litini Iiuiiana 

stnirces and elsewhere, il given tlie right serv ice opportimity. NS has matle .i prelin.inary 

prtiptisal ftir doing sti. and has ftilltiwed up with suggestions for ,steps lo make that 

prtipti,sal nunc attractive steps that require IP&I. s ctitipcration in providing mformalion 

abtnit its service requirements, which IP&L has ntil prtnided. 

Prior lo the Transaction, the ISRR-CR rtiute was seldom used, but il did provide 
certain pricing constraints on the rates charged by INRI). 
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In his accompanying verified statement (.A'tachmenl A hereio). William E. 

Clark, until recently NS's Manager Marketing. Utility C tial. and ntnv its Manager. 

Domestic Meiallurgic Coal Marketing, describes, among other ihings. the negotiations 

and discussions with IP&L regarding NS service to Stout." Mr. Clark's staiement sheds 

more light on the course of negotiations.'" To summarize. Mr. Clark as early as 1998 

advised IP&L that NS ctiuld not prov ide a specific qutite unlil the ternis tif access to the 

plant were finalized and that IPti'-L ilself could facilitate the prticess by providing NS 

with certain details regarding their .service requirements, such as specific voluines, 

frequencies, etc As Mr. Clark ntites, that kind of inftimiafion affects issues such as 

locomtilive utili/xktion, labor arrangemeiiis, and ctiordination vvith ISRR, and thus directly 

affects NS's ability to consfruct an appropriate qutife for jtiint ISRR/NS serviee. 

IP&L never has prtn ided NS wifh the kind tif inftirmatitm that NS has long 

requesied lhat vvould pennit NS tti tletermine the best possible quote for service to Sttnit 

In the absence of information Irtim IP&L, NS rn June 1 W suimiitted a qutite ftn service 

"* |-xhibits I . 2 and .̂ tti Mr ( lark s venlleil st.ilemeiil have been tiesignated Highlv 
Coiilldenfial pursuant tti the prtnective tinier in Tinance Docket No. 3V^88. A ctipy tif 
M I . Clark's veritled staleiiieiit with those exhibils melutleii mav Te ftiund in K'S-2A. the 
liighly Ctnilldential Appendix to this Reply, at Tab 1. 

Contrarv to the impression IP&I ereates. see. e.g.. Weaver VS at 11. i able 2 
(heading). NS has imt. in fael. quoted rates tti IP&I specilic.i!'y for service tti the Perry K 
planl. NS s !",.eus has been on serviee tti the Sltiut plant The "ISRR/NS/ Truck " rates 
shown in lhat Table 2 apparently vvere ctmstructed bv IP&l . 

It sluiuld be ntited lhat Mr. Clark s discussion of issues raised in Mr. Weaver's 
verified statement is hampered by the extensive redaetitms in that statemeni. Because 
much tit the discussion redacted trom Mr. Weaver's statement pertains tti negtilialitms 
belween IP&', and NS itself. NS's outside coun.sel. out of courtesy, rea.stmably sought 
agreemc'if frtnn IP&L lor NS perstmnel fo revievv certain ptirtitms til the redacted 
material pertaining to events in which NS participated and thus invtilv ing inkirmatitin 
that N'S already vvould know, while keepmg redacted tither inltmnation that is properly 
highly ctmfidenlial vis-a-vis NS. IP&L. hovvever. tlatly refused. 



to Stout that necessarily comprised what Mr. Clark calls a "•worsl-ca.se scenario "; that is. 

the case making the most unfavorable assumptions about critical matters such as vtilume 

and frequency. In response to IP&L's demand (again, wr.houl providing NS any 

inforniation) for NS's "best and final offer." Mr. Clark replied that NS could run provide 

a ••best and final offer" wiihout more specific informaiion frotn IP&L. Nevertheless. Mr 

Clark went on lo outline a possible rate reductitni tied to tonnage guarantees, and 

suggested lhal depending on the nalure of IP&L's requirements, tither ptissible steps to 

.-educe cosls could be explored. He ctincluded by asking lhat IP&L give NS " the tools 

vve need to give | IP&I. | the lowest rales possible." Clark VS. Exhibit 3 at 2. IP&L, 

htiwcver. never responded to Mr. Clark's requesi. 

Tar from admitting it canntit effectively serve the Stout planf. NS repeatedly has 

sought from IP&l . and IP&L has failed lo provide. sp..cific inl'ormatitm regarding ils 

requirements al Sttnit necessary ftir NS prtiperly to faiitir a plan tti luifili tluise neetis at 

the mosl eompetilive rate possible Ttn tluit reastni. the iales tiuoted bv NS tin serviee tti 

Sttnit in June i a r e luit necessarily the last wtnti as NS lias ttilil iP&i . I 'ntil NS 

tibtams litim IP&l the mltirmafitm it repeatedly h.is requested. NS eaniuif kntnv how tti 

slriielure a plan tti fulfill fiiat lequireinenl nmst efllciently and et>nipetitively, and NS's 

June i9W rate qutite thereltire dties iun ntiw justily the relief IP&I. seeks. 

IP&L s maiket access In its June I . 2000 reptirt. NS ptiints out that its trackage 

rights ttl Stout give IP&L access lo new single-line NS routes between the Stout plant and 

NS Ctial origins in tlic cast, which shtnild prtmitite head-fo-head ctimpetititni between NS 

and CSX for service to Sloul irtnn ea.stern and westem origins. See NS-1 at 38. IP&L 

acknowledges this ptitential for competition, see IP&L C timments al 14 n. 1 I and Weaver 

29 



v s at 4. *' 7. but discounts this new compeiitive benefit by carctully staling that it uses 

only Indiana ctial " at this time"" and dties not •"now"" use eastern tir westem coal, and 

a.sserts lhat access lo non-Indiana coal "•is nol the issue." Weaver VS al 4. Ij 7. 

Immediately thereafter, hovvever. IP&L concedes the importance ofits new access lo 

lower-sulfur non-Indiana coal, demonslraling lhat lhal access is indeed an important 

issue, kf; see also Decision No. 125 (served May 20. 1999) al 1 n.2 (ntUing IP&L's 

concession at oral argument in the main proceeding in 1998 that il ••expects" lo shifl 

away frtmi Indiana coal sources • in the near future ")."' 

Folltiwing the Transaetion. IP&L has, via NS, joint-line access to ISRR coal 

sources (vvhich, as jusl discussed, IP&L in any evenl has conceded will become less 

important "in the near fiiture"): it has preserved ifs pre- Transactitm build-tmt tiptitm (to 

eiiher NS tn ISRR); it retains, tii course, access by INRD, its main ctial supplier; il has 

access tti CSX via INRI); and it has gained nevv direct access to the NS rail network, 

mcluding single-line NS service from NS ctial origins in tbe east and Itnig-haui NS 

service from tirigins in thc west IP&I lunv seeks a condititm that vvtiuld give ii'tViI nevv 

smgle-line access by ISRR more direct access to ISRR than IPitl enjoyed before the 

I ransaetitm 

Ifanything, IP&L's recently-announced acquisition by AliS Corporation, see "AES 
ttl Acquire iP.AICO." (press release dated July 17. 2000). ircreases the chance that ntni-
Indiana ctial stnirces will becoine more attractive and undersctires the importance ofthe 
access ttl eastern and western coal sources that NS brings to fbe table 

Prior to the Transactitm. ISRR-origin ctial vvas deliveretl by ISRR tti Conrail. vvhich 
in lum delivered it to INRD for switching into Stout. See l!'&l.-3 (Control Prticeeding) 
af 8. 
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Operational issues. IP&L and ISRR again raise fhe same operational matters that 

have been raised with the Btiard before, vvhich they believe (to use ISRR's phrase) 

••hopelessly handicap" NS's ability to compete tor southern Indiana coal iratfic to Sloul. 

NS previously has acknowledged lo die Board lhat its closest presence lo 

Indianapolis is some 60 miles away in Lafay ette which presents a "challenge," see NS-

77 (Contro! Prticeeding) at 3. But NS at fhe .same time reported fhat its then-

contemplated INRD irackage rights ••will enable NS effectively to .serve the Sloul plant 

either from NS or western coal tirigins or via interchange wilh ISRR at Crawford Yard, 

and from an operalitmal ptiint of view, eiiher service is enlirely feasible." Id. NS 

remains tiflhe view that, given the right service opporlunily. operational issues need nol 

prevent NS from offering a viable competitive presence af Stout 

The btititirii line is lhat. ftn the rea.stms already discussed, it is ntit yet ptissible tti 

assess realistically fbe tiperatitinal and ceontmiie feasibility tif that service. As NS 

reptirted in ifs initial Oversight Reptnt tin June I . 2000, there has been nti ISRR NS 

service tti Sttnit since tlie Split Date That is because, as already ntited, l l ' & l . has ntit 

been ttirthctmiing vvilh inltirnialion regarding its service requirements, prelerring insiead 

ttl rehash tti the Btiard the same arguments it h.is made thrtnightnit, in the hope that the 

Btiard will grant it further relief Thus, NS has ntif had a reastmable tipptirtunify fo fry tti 

develop an tiperating plan with ISRR t.iilorcd to prtividing that service. 

* • * 

NS has demtinstrated ils desire lo serve Sltiut, and believes, given ctiopcralron by 

IP&L ilself and ISRR and the right service ctimmitments, there is the potenlial to provide 

an efleclive ctmipelitive presence al Stout from Indiana coal sources as. well as elsewhere. 
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To date, hovvever. IP&L apparently has been more interesied in manufacturing a paper 

rec 1 for the Btiard •"proving" that NS canntn eompele than in working with NS to see 

wheiher. in fact, it can. The answer is nol lo give IP&L still mtire access now. ihereby 

putting it in a far better position fhan it enjoyed before the i ransaclion. What is needed, 

ralher. is for IP&L and ISRR fo vvork ctioperatively with NS to put logelher the besl 

ptissible rate and service proposal appropriately tailored to IP&L's needs NS remains 

hopctul lhal lhey will do so. The Btiard. however, should (yet again) reject IP&L's 

requests for nevv condititins. 

ISCi Resources, Inc. 

IS(i describes service problems ftillowing fhe Split Dafe and its rerouiing tif its 

iraiilc ttl a multi-carrier moveinent. The rcrtnite. in which NS dties ntit participate, 

nevertheless requires NS's cooperatitni to alltnv the tlesired participatitni hy tme tiflhc 

carriers in the new rtiute. Reading Blue Mtnmtam & Ntirtiiem. ISt i's tnily request is that 

fhe Btiard "sfrongly encourage NS and CSX t<> ctmlinue tti assure that the needs tif fhe 

user ctinmuinity are s.itisfied and ior N . tti maipt;mi the trackage rights agreement 

described abtive with the Reading Blue Mtumtain." 

NS's ctuiperafitin in thc rcrtnite tif ISG traffic demonstrates our gtitid faith in 

trving ttl meet iT.e needs til tmr customers But alternatives such as the rcrtnite th;il are 

prtivided during the dil'ficullies experienced just after the Split Dale need nol be made 

permanent, i vi-ry rail transaction changes service patterns. The Btiard (and ils 

predeces,sor) has recognized that fact and allowed service offerings to be determined 

through fhe ntirmal give-and-take aniong commercial entities, ISG has presented no 
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competitive issue to bc resolved in this oversight prticeeding. Instead, the service issues 

presented by ISG. now that NS has resolved many ofits implementation problems, 

shtiuld be addressed in the normal private sector prt>cess. 

Maryland Department ofTransportation 

The State of Mary land commenis concem CSX almost exclusively, but thev do 

discuss (in Attachment 3 to its commenis) several NS infra.slructure improvements and 

nevv service matters, .some ofwhich have nol yet been implemented. NS recognizes the 

imptirtance of these to the State and the Ptirt of Ballimore and hopes lo implement many 

oflhesc over the ctiming years. Service disruptions and the absence of anticipated 

niarket dev elopments, htnvever. undemiined the immediate utility of certain 

inirastructure .md service imprtivements. while demtm.strating the need Itn tithers.'' NS 

intensified discussions vvith the State ctniceming these matters as early as August l'>i»8. 

NS has kept, and vvill ctmtiiuie to keep, the Suite apprised tif developments in this regard, 

antl will wtnk vvith the Slale antl the I'ort til Ballinmre lo tieveltip new markets arui iti 

develop new iniiiatives that make sense m lbe ptist-Splil Dale envirtinment "' 

i 

~̂  Ttn example. NS has been able lti eertify Delmarva Peninsula I ines for 286,000 
ptiund cars. This is a significant development ftir conimercial interests served by the line. 

Nevv initiatives NS has developed with the Stale include the ctmccrted effort lo bring 
a majtir new inlernationa' business opportunily lo the Ptirt tif Ballinmre and lo vvork widi 
public interests to improve rail .service along the 1-95 corridtir. The former could run be 
brought fo fmition. but the latter remains very much a possibility. 
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Metro-North Commuter Railroad Companv 

Metro-North raises two issues with respect to NS: the allegetl need ibr a iornial 

allocation and assignment of Conraii's rights and obligations under a certam 1983 

trackage rights agreenient. and revrsiting the issue ofconveyance ofa portitin td the 

Souihem Tier line lo Metro-North. 

Assignment of Trackage Ri^hts. Under a trackage rights agreement effeclive 

January I . 1983 among Conrail. Metro-North, the Metroptilitan Transptirtation Authority, 

and Connecticut Department of Transportation (" the 1983 Agreement"). Metro North 

obtained use tif a ptntitm tif Ctmrail's Stiuthern Tier iine betvveen Port Jervis. NJ arul 

Suffern. N \ ' . Conraii. tin the other hand, tiblained use tii (1) .Melrti-Ntirlh's '•Piermont 

Branch " and (2) portitms of Melrti-Ntirth s Ilarlem. Iludstin and New Haven lines The 

1983 Agreement includes a prtn isitni prtihibiting assignment oflhe Agreemenl witlmul 

fhe wriffen ctmscnt tif the tither parties. 

Pursuanl tti tlie Transactitm, liic Soutiiem 1 icr iine is tinned iiy Pennsylvania 

Lines LLC and is tiperated by NS; NS. tbereltne. effectively succeeds Ctmrail as Metro-

Ntirfii's htist railrtiad tm that line. Addilronally, NS and ( S.X t:aeii have succeetled 

Ctnirail in prtn itling Ireight serv ice over separate ptirtitms til the Melrti-North lines 

ctivered by the 1983 Agreenient: NS prtn ities sei vice along Metro-North's Piemitnil 

line, and CSX dtics sti tner the ptirtitms tif the Ilarlem. Hudstni and New Haven lines. 

The parties have been negotiating among ihemselves to restilve a dispute 

regarding thc efiecl oflhe Transaction on thc Metro-North lines covered by the 1983 
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Agreement.'"' Metro-North asserts that because the 1983 Agreemenl required the parties' 

consent tti any assignment, the parlies must negtitiate and execuie a (ormal assignment 

agreement in order for NS (and/or PRR) and CSX (and/or NYC) to succeed to their 

respectiv e portions tif Conraii's righis and obligations under the 1983 Agreemenl. 

Moreover, even ihough the rights and obligafions that u.sed tti belting to Conrail are now 

effectively split between two v igorous competitors, NS and CSX. Metro-North insLsls 

that under any such formal assignment agreement, the rights and obligations of CSX and 

NS musl remain • inlcrtwined." Specifically, Metro-North insists that, in order for Metro-

North lo • consent" tti an assignment, the proposed assignment agreement must provide 

that CtinraiTs right to tenninate the 1983 Agreement pursuanl Iti Seclitin 8.01 ofthat 

Agreement may ntit. post-assignment, be exercised independently by NS t̂ r CSX, birt 

tmly joinlly by NS and CSX •"acting as a single parly."" See Metrti-Ntirth C timments. 

Txhibit .A at 5 (• 3(d)) In tnher wtirds. Metrti-Ntirth will only "ctmsent" to an 

assignment ii the assignment agreenient requires NS and CSX vigtirous ptist-

Transactitm ctmipcf'ftirs having succeedetl tti separate interests under the i')8^ 

Agreement lti exercise their righl lo terminate the 1̂ )83 Agreement ttigethcr tn luH al 

all 

NS submits that Mcfrti-North's ptisition. as stated in its Comments and 

crystalli/cd in its prtiptiscd •assignment agreement." is inetirreet as a matter til law and 

completely unworkable in praclice. Other pas.senger agencies have recognized the 

'"̂  Because NS had hoped the parties could resolve this di.spute amongst them.selves. we 
did ntil specifically rai.se it in tiur June I . 2000 oversighl reptirt. But because Metrti-
Ntirth has now brought the matter to the Btiard. w e. tif course, must respond. 
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apportionments between NS and CSX vviih regard lo Conrail agreemenls and there is no 

reason for Metro-North lo lail lo do so as well. 

Firsl, as to the need for a formal assignment al all: There plainly is none. Under 

49 U.S.C. § 1132Iva), a rail carrier, corporaiion or pierson participating in an S TB-

approved transaclion "'is exempi from the antitmst laws and from all oiher law. including 

Slale and municipal law, as necessary to lel lhal rail carrier, corporaiion or person carry 

out the transaction, hold, maintain and operaie property, and exercise control or 

franchises acquired ihrough the transaclion." (emphasis supplied). Private ctmlracls are 

among the ••other law" encompassed vvilhin the exemptitm. See Ntiri'olk & Western 

Railway Co. v. American Train Dispatchers' Ass'n, 49') I I.S. I 17 (1 Wi) . I he Board 

expressly exercised this exemption ptnver in Decision No. 89 in relation tti fhe 

resfrietitins on unil.iterai assignment tit ( tmrail trackage rights agreements. In Ordering 

Paragraph Nti. the Btnird authon/ed NS and CSX tti 

conduct, pursuant lti 49 I l.SC 1 1 321, tiperatitms tner the rtni'es tii C'tmraii as 
provided for in the application, including lliosc presentiv opcraicd hv ('R(' tinder 
trackage righis or le.ises (inclutlmg but luit limited to thtise lisled in .Appendix L 
ttl lhe .ipplicalitin). as lully and tti the same extent as ( RC itselt ctiuld. 
nolwithsianding anv provision in anv law. agreement, order, docitmenl. or 
iilliei .I7SC, purporting lo limit or fnoliihil ( 'R( "s unilateral assignnicnl of its 
operiiting rights lo anoiher person or persons, tn purptirting tti aiTect thtise rigbts 
in the case ofa ciiange in ctintrtil. 

Deeisitin No. 8') at 175 (Ordering P.ii;igraph Nti. 9) (emphasis supplied). Indeed, the 

referenced .Appendix 1 to the application lists several line segments tner which Conrail 

vvas grantetl traekage rights by Metro-Ntirth (identified as "MNCR"). including rights af 

issue under the 1983 Agreenient. See CSX/NS-18 (Control Proceeding) at 221-222. 

As wei' as there being nti legal impediment lo the auttimatic assignment to NS 

and CSX of their respecfive inlerests in the 1983 Agreenient. there are nti praclical 
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impedimcnb eiiher. Metro-North a.sserts it is ••impossible to discern" the rights ofthe 

parties by reading the existing 1983 .Agreemenl prior to the Split Date. .Metro-North 

Commenis al 4. That is simply not so. The automatic assignment of ConraiTs rights and 

obligations tti NS and CS.X effectively split the 1983 Agreement inlo separate parts 

pertaining to each of those two compeling carriers, and, reading the 1983 Agreemenl in 

conjunction vviih the Transaction Agreement and Board"s order, as ali contracts atfected 

by the Tran.saction musl be, it is perfectly clear which rights and obligations belong lo 

which party. Turther, there is clear consideration for each part ofthe 1983 Agreement as 

divided between NS and CSX because separate charges ftir the use tiflhe respective 

tracks ntiw tiperated over by CSX and NS are set lorth. Addititmally, there is linkage in 

the 1983 Agreement between NS's (fomierly Conraii's) i::;e tiflhe Piermont Branch and 

Metro-North's use ol NS's (formerly Ctinrail's) Stnithern Tier. 

Despite the clear tipcratitm tif Decisitm Nti. 8'> and fiie auttimatic assignment tif 

separate rights fti CSX and NS under thc I9S3 Agreemenf, Metm-North insists that il 

must retain a linkage between NS and CSX as if tliev vvere a single carrier, instead tii liie 

vigortius competitors with dillerent interests lhat they in Iact are. Specifically, Metro-

North insists that Conraii's rigbt to terminate the 1̂ )8 i .vgreement pursuant tti Sectum 

8.01 tif that Agnxmenl may ntit, ptisf-assignment, be exercised independently by NS or 

CSX. but tmly jtiintly by NS and CSX "acfing as a single party." Mefrti-North iurther 

stales that it must rt̂ tain the ability to cancel the use by CSX oflhe Harlem, Hudson and 

New Haven lines i f NS cancels Metro-North's u.se ofthe Soulhern Tier. Metro-North 

Commenis at 6-7. 
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The mere siatement of Metro-North's posiiion shows il is untenable This 

condiiion on Metro-North's '•consent" to the assignment is demanded even thtiugh the 

contract deals wilh rail lines lhal are no longer inter-related and have been allocated for 

operalion by two separate carriers who are ctimpetitors. 1 he Btiard clearly canntit perniit 

Metro-North to claini lo withhold its •consent" to the assignment ofthe 1983 Agreemenl 

as an excu.se »',i demand concessions lhal would treat NS and CSX as if they were tine and 

vvould link provisions ofthe 1983 Agreemenl that can no longer 'ne related. It is just this 

lype of situation that the Board's override order was meant to prevent. 

NS has discussed its position and corresponded vvith Metro-Ntirth and has 

propo.sed an alternative. Instead tii signing a legally uniieces.sary and unjustified 

assigninent dticument. NS pmptised lhat the parties execute a document that NS had 

styled an ••agreement." which wtmld simply ;ickntiwledge the ellect tiflhc Boards tnder. 

thus satisfying Melro-N'tirth s desire ftir ftimiaiity without setting an unnecessary and 

erroneous precedent pemiitting a parfy fti trade ifs • ctinsent " iti an assignment iii 

exchange ttn winning ctmcessitnis irtnn the .ipplicants ih.it lhey could ntit get irtnn the 

Btiard.''' 

Mctro-Ntnth's relusal tti pay accrued trackage rrghls ices. Tin.illy, the dispute 

regarding assignment tif fhe 1983 Agreenient has had antither seritnis ramification fhat 

NS's Iune 20. 2000 letter to Metro-North explaining its ptisilion and encltising NS's 
prtiptiscd ••agreenient." and Mctro-Ntirth's June 28. 2000 reply, have been designated 
Highly Confidential under the prtilective order in Tinance Dticket No. 33388. and may be 
found in NS-2A, the Highly Confidential Appendix tti this reply, at Tabs 2 and 3. 
respectively. 
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Metro-North fails fo menfion but now must be brought to the Board's attention.'^ Metro-

North continues to use the Soulhern Tier Line betvveen Ptnt Jerv is. NJ and Suffern. N Y 

pursuant tti the 1983 Agreement, but has laken the curious and inconsistent position that 

il cannol pay NS for the use oflhe iine becau.sc. absent an assignment, there is •'no 

ctinlraclual vehicle" for payment. (One is left to wonder, then, what ••contractual 

vehicle " Metro-North thinks there is for its u-se ofthe line for free.) Metro-North has nol 

paid NS for use ofthe line since June I , 1999. Indeed, as tif April, 2000, Metro-Ntirth 

had accrued oulslanding and unpaid trackage rights invoices and maintenance charges in 

the amoimt tii S448.5')3.95. Further charges continue Iti accrue. This is a serious and 

grtiwing prtiblem itir NS. I he i'>83 Agreement remains in elTec; therefore, Metro-North 

has ifs ••ctintractual v ehicie" for payment tif past lue amounts tti NS. 

Request for Conv eyance tif the Stiuthern Tier Line. Metrti-North also urges the 

Btiard to ••reev.iiu.ite ' the need tin Metro-Ntirth to acquire the Suiicm-i'ort Jerv is 

segment tit the Stmlhem Tier. Metrti-Ntirth's tiesire tti acquire the line may. indeed, bc 

part tli the nuitivalion lor its untenable insistence th.it it must • ctmsent" fti assigninent tif 

the 1̂ )83 Agreemciii and its vvrtmglul vvitiiluilding td liackage rigiits fees lor its use tif 

that very line as a means to pressure PRR tti sell the line 

There is nti justification for the Btiard fti revisit Metrti-Ntirth's requesf ftir 

Ctmveyance tii tiic Stiuthern Tier Line Iti it. 1 he Board has declined Metrti-North s 

requesi. and Metro-North presents nti new evidence or argument. The issue is settled. 

Again. NS refrained i'rom bringing this malter Iti the Btiard's atleniion in ils June I , 
2000 oversight reptirt in the hope lhal the matier could be resolved belween the parties. 
Metro-North's filing, htnvever, demtmslrates lhaf if cannot. 
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Further, it is indeed loo soon to be able to lell vvhat NS's needs for use ofthe 

properiv vvill be. The line represents a signitle:.uit part of NS's capacity in the Nevv Ytirk-

New Jersey area, and it should not be sold without careful sludy and some experience. 

Hovvever. NS is certainly willing lo discuss Metro-North's desire lo invesi in 

iniprov ements in the line in return for increased passenger capacity over a longer period 

of time. 

In sum. NS believes lhaf Decision No. 89 made very clear the automatic nature of 

the assignment of fonner Conrail trackage rights and that, ihereftire, Metro-North already 

has a clear ••ctintractual vehicle ' ftir paying NS the substantial and g^viwing sum tif 

irackage righis fees il has been withhtilding. NS submits thaf. rat ler th.in granfing any 

additional relief t.i Metrti-Ntntli. fhe Board instead shtnild simply nake clear fti Metro-

North vvhal il already plainly held in Decision Nti. 89. 

Nationa I Lime and Stone Co nijia n j / Wyandot Dolomite 

Both Wyaiuiol Dtilotiiite and Natitmal I ime & Stone f N I &S") seek reliei that 

the S i B bas .ilreadv ctmsidered and rejected W v.iiultif Dtiltmiite asks that the Btiard 

restore it Iti the situ.ilitni il was m pritn Iti the Transactitm by granting tiie relict if 

tiriginally requested. See Verified Statement tif Timtilhy A. Wtilf at 5 Rather than gran' 

the extensrve ctinditions requested, the Btiard tashioned vvhat it Cvinsidered tti be 

appropriate relief bv retuiiring NS and CSX to provide •single-line service lb'all existing 

nun emenis ol .iggregatcs ... provided lhey are tendered in unit-trains or blocks of 40 or 

more cars." Decision No. 89 at 111. With respect to nevv movem'.nts. the Btiard required 

NS and CSX to "work out run-through operations (for shipments of 60 cars or more) and 
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pre-blocking arrangements (for shipments of 10 to 60 cars) for .shipments moving al least 

75 miles."" Id. The Board mcluded these requirements in Ordering Paragraph No. 43 of 

Decision No. 89. Wyandot Dolomite has nol presented any evidence lhal requires the 

Board to aller the relief il already granied. 

NL&S, on the other hand, asks lhat the Board pennanently"" impose the condition 

stated in Ordering Paragraph No. 43, rather than limiting the duration ofthe condiiion to 

fiv e y ears. Again, the Board has already considered and rejecled this requesi. In 

Decision No. 96, the Board limiled the applicatitm of this condiiion tti a peritid of five 

years from Split Date, stating that this time was sufficient for NL&S (and Wyandot 

Dolomite) to make adjustments lo the altered business environment brought about by the 

Transaction. See Decision Nti. 96 (served Oettiber 19, lW8)at 8-9. 

•As staled in tiur inilial reptirt. NS has mil received any requesi tti develop new 

aggregate nmves from the CS.X-servcd quarries at Carey. Wtitidville tn Sptne Oil 

Unftirtunately. vvithoul such requests, NS is helpless tti aid either Nl &S tn W vantltil 

Dolomite in tieveltiping nevv business opptirtunities tin aggregate nunes in the ehanjjed 

business eiivittinnienl lhal llie Btiiird already ackntivvledged wtiuld tucur. 

Although NL&S stales that it is tmt seeking • pcrnuMienl' leliet, " il argues lhat 
C\indilitin No. 43 shouid • remain in force until CS.X and NS ontai.i permission frorn the 
Htiard lo abandon service lo |NL&S), jast as Conrail vvould have done." NL&S 
Comments at 3. This would effecf a distinctitin vvithout a difterence. 
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The State of New York 

Among olher things."' th. State of New \ ork presents the concerns ofthe Cily ot 

Dunkirk, i he Cily suggests that NS has not adequately fulfilled its obligations under 

Environmenlul Condiiion 24 tii Decisitin No. 89. NS slrtmgly disagrees with this 

assessment. Fnvironmenla. condition 24 requires lhal two miligalion measures be 

undertaken by NS: ( I ) NS is required to implement its Trespasser Abatement Program 

along the NS right-of-way in Dunkirk; and (2) NS is required to make available to schtiol 

and community organizations within Dunkirk Operation Lifesaver presentations. NS has 

fully complied vvith btith requirements of Environmental Condition 24. Neverthele'-s. the 

City ot Dunkirk alleges in its ctimmenls lhat NS has ntif restilved a prtiblem with the 

tiperation of the electronic safefy contml dev ices installed at at-grade crossings in 

Dunkirk, asserting that this mechanical problem amtiunts Iti a deficiency in NS's 

implemv.iiatitin tif the Trespasser Abatement Prtigram Dunkirk dties luit explain how a 

mechanical prtiblem with the tiperation tit crtissing gates relates Ui the Trespasser 

Abatement Prtigram Mtireover. the meclianieai prtiblem causing electronic gale amis to 

come down uptm receipt til a "lalse " train apprtiach message is ntit related tti the 

Transaction I he ( ity simply attemiUs to tibl.iin Btiard redress itn an issue tliat is beytnui 

the sctipe tli this tiversight prticeeding. NS has nol ignored the prtiblem witli the 

eleetrtmic gate signal m Dunkirk. On the ctmlrary, NS repaired the malfunctitniing gale 

signal. Indeed, the NS C&S supervistir for the Pittsburgh Division brought a task force 

With the exception of matters pertaining to lhe Stiulhem Tier i xtension, olher issues 
presented by the State tif New York wii! be addressed by CS.X. NS discusses the 
Stiuthern Tier Extension in its ctimmenls addressed to the Southem Tier Wesl Regional 
Planning, and Development Btiard. 



of about 16 to Dunkirk for sev eral days to repair that signal inechanTsm and lo in.spect 

and make any necessary adjustments lo olher NS gates and lights in Dunkirk. In 

addilion, NS has wtirked directly vvith the Dunkirk Chief of Police and the Fire Chief to 

address trespassing issues. Operation Lifesaver presentalions by NS have been made lo 

several schools and NS has provided the Mayor of Dunkirk with a rail crossing safety 

videotape tor broadcast via local public television. 

Commenis pertaining to Dunkirk were also submilled by the Southem Tier West 

Regional Planning and Development Board (S TW), aibeil conceming an issue lhal pre

dates fhe Transaclion S'TW objects lo a proposal by NS tti cltise certain grade crossings 

along a span with 9 at-grade crossings within approxiniately one mile, î iserting that 

citisure would impact pedestrian safely. All al-urade crtissings uithin fhe city limits tif 

Dunkirk arc signalized, and many have pedestrian walkways, all tif which ar e alsti 

signalized. NS's prtiptisal vvtiuld leave tiie signalized pedestrian w.ilkvvav s mtact at the 

closed grade crtissings. T urthcrnune tlie Dunkirk C iiief tif i'tiliee and T ire Chief have 

ctniierred uith NS etnieeming the closure prtiptisal aiui agree that emergency vehiele 

service would luit be disrupted NS has agreed tti a iei|uest by the City to install a water 

line altmg tnie side til the road by the eltised gratie crtissings lti ensure aeeess by tlre-

fighfing equipment tti llie ( ity water supply. 

NS is Ctincerned witii the salety ot tlie citizens tii Dunkirk and vvith the saiety of 

ils employees; i l is nol NS s policy tir praclice lo ignore problenis vvith crtissing safety 

devices when they ticcur, but rather lo lake the appropriate sleps to correct the 

irregularity. This is precisely vvhat transpired in Dunkirk. As explained above, NS is ntit 
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proposing grade crossing citisures in Dunkirk lhal vvould impede pedestrian or vehicular 

traffic or create safety ctmcems. Board interventitm is ntil warranted. 

New Vork Citv Economic Development Corporation ("NV C EDC") 

The Btiard required NS and CSX lo monitor the origins, destinations and routings 

for truck trattic at thcir intemuidal terminals in northem New Jersey and Massachusetts 

and submii quarterly reptirts so that the Btiard could discern the effects oflhe Tran.saction 

on truck traffic over the George Washington Bridge. NS and CSX worked closely w ith 

the Board lti establish a methtidology for col'ecling and rcptirting the data. To d:-\-. NS 

has complied fully with the Board's apprtned melhtidtilogy and expecis to file its sixth 

reptirt shortly. Despite the fact that these reports are available from the Board. NS will 

prtnide the NYCIiDC with ctipies tif all past and tuture reptirts. NYCTDC. htiwever. 

prtivides nti new evidence or argument that wtuild justif y anv change in t!ie trequency or 

methtidoltigy td the NS and CS.X reptirts. 

North Shore Railroad^ et id. I SEDA-COCi .loint Raif Authtiritj: 

Several rail lines under comnuni management with tiie Ntnth Shore'" (ctillectively 

referred tti Iierein as • Ntnth Shore ") provide the Btiard with the status tit implementafitni 

ofthe setfiement agreement Ntirth Shtne reached with NS. Ntnth Shtne requests no 

action ofthe Board and ihereftire NS will restrict its ctimmenls tti tinly addressing the 

The referenced ctimmenls vvere filed on behalf of North Shtire Railroad Conipany. 
Juniata Valley Railroad Ctimpany Niftany & BaitI l-agle Railrtiad Ctnnpany, Lyctiming 
Valley Railroad Company, Shamokin Valley Railrtiad Conipany and Union County 
(continued.. ) 
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slalus of negotiations. '' NS is indeed in negotiations with North Shore, vvith which NS 

has a valued relalionship. The June 10. 1907 settlement agreement'" provides that NS 

will •providjcj access to CP lhal dties ruil harm Norfolk Stiuthern." NS believes ils 

di.scussions bolh betbre and after the letter have been in that context. It is NS's view that 

the final agreemei;l(s) rising out oflhe senlemenl agreemenl should fully incorporate this 

restriction. NS expects to work tmt appropriate arrangemern.s with Mr. Robey. 

Ohio Rail Development Commission, et .tL 

The Ohiti Rail Development Commi.ssion (ORDC). the Atttirney General for the 

Stale oi Ohio, the Public Utilities Commission of (Jhio (PUCO) and the Ohio 1-jiiergency 

Managenient Agency submitied a joint set of comments in fhis oversight prticeeding. 

including a slalemeiil by Jamcs L. Seney, l Accuiive Direcltir of ORDC, generally 

discussing the affairs tif other parties appearing in this general oversight proceeding." 

Those matters are dealt vvith elsewhere under thc subtitle td the respective parties, tti the 

(...ctinfinued) 
Industrial Railrtiad Ctnnpany. Richard 1) Robey is the president til each of these Class 
l i l carriers. 

" S T ; D A - C 0 G Joint Rail Authtnity, tnvncr tif the Ntirth Shtire Railrtiad, also submitted 
comnients in this (ieneral Oversight Prticeeding. supptnfir.g negtiti;ilitins with Mr. Rtibey. 

Sl-l)A-CO(i refers tti twti agreenients the June 10. 19̂ )7 settlement and a June 24, 
1 W»> agieement. i he June 10, 1997 agreement is discussetl in btilh ST;i).A-C()(i"s and 
North Shore's submissions. I he June 24. 1999 agreenient. nol described anywhere in the 
ST.l) A-CO(i or Ntirth Shore submissitm. was an interim agreement entered intti at the 
depth tif fhe NS service difficulties under which North Siune nitned traftlc tti relieve 
severe congesfion on the NS line to Butlalo. This agreeinent no longer is in effect and is 
nol relevani lo the issues at hand. 

" For purposes ofthis reply, the parties shall be referred to collectively as •"Ohio" or 
••the Stale." 
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extent lhey relale lo NS.'^ Addressed here, hovvever, are (Jhio s comments as lhey relate 

to the so-called ••Acquisition Premium." the Port -if Toledo, and various 

safety/environmental matters. 

Acquisition Premium. Ohio asserts lhal NS and CS.X can. but simply choose ntit 

to. squarely address the issue as to vvhether an •.Acquisition Premium" is being paid by 

Ohio rail u.sers. The Statc instead suggests a sludy examining the trend in rates tor sole-

served shippers since the Split Dale conipared Iti lhal for tnher shippers. 

The Btiard ordered NS and CSX to address the eflect oflhe Transaclion on 

jurisdictional thresholds and revenue adequacy. NS and CSX did so in their initial filings 

in this general oversighl prticeeding. Ohiti finds the NS and CSX submissions on exactly 

thtise twti issues '•confiising and obtuse" but fails to titter any rebuttal or even address 

juri.sdictional ihresholds and revenue adequacy at all. 

Instead. Ohio returns fti an tild tlieme raised by tithers in fhe Ctmtrtil Prticeeding. 

and requests a burtlenstime study of nti value. Besides denunistrating a fundamental 

misunderstanding tif certain matters.'̂  Ohiti is attempiing lo relitig.ite a niatter it never 

l o the extent thtise parties fticus their remarks on CS.X. matters will be dealt with m 
CSX's submissitni. and ntit separately herein. 

Ohiti's apparent assticiatitm of demurrage charges vvith the Acquisititm Premium 
issue demtinsfrates this basi ' ick tif understanding. Demurrage charges generally are ntit 
imptised as a revenue measure but as a car supply ttuil to enctiurage quick unltiading and 
release tif cars. Moretiver. tlic issue the Btiard has raised f or revievv in this tiversight 
prticeeding is what efiecl, ifany, the so-called "•acquisition premium" (vvhich the Btiard 
defined as • fhe difference betvveen the btitik value I re , the value tif CtinraiTs properties 
stated on Conraii's btioks betbre the Transaclitni| and the purchase price tiflhe C tmraiTs 
prtiperties," Decision No. 89 at 62, n. 93) has on the Board's jurisdictitinal threshold and 
ils revenue adequacy determinations. The study proposed by Ohiti wtiuld have ntithing to 
do vvilh that issue. Tinally. even as lo the purptise C' advances for its proposed sludy 
(aibeil one ntit vvithin the scope of this prticecduv etemiining whether an 'acquisilitin 
premium" is being paid by Ohio shippers - Ohio . . . . i . - . tti understand fhat the study would 
(continued...) 
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raised before but which has been litigated and relitigated by several tilhers in the 

underlying proceeding and currently in the I .S. Ctiurt tif .Appeals for the Sectind Circuit. 

Respon.ses to the issues raised by Ohiti simply do not neeî  yet another reile alion here. 

Port of Toledo. Ohio simply misstates the iacls with regard to the Port of Toledo 

when il claims lhal ••the Port of Toledo no longer has competitive rail service opiions as a 

result oflhe failure of NS to exercise access righis il acquired in the Ctmrail prticeeding." 

ORDC-1, Seney VS at 7. As was clearly set forth in the Applicants' rebuttal in the 

Control Proceeding, "NS will obtain all trackage rights and operaling rights currently 

held by Conrail that provide access to the Toledo Docks facilities." CSX/NS-176 af 70 

I he ctnumercial circumstances covering service lo the l oicdti Dticks have nol changed 

frtnn thtise thaf existed prior fti fhe Split Date."' NS will use the Ttiledti Dticks facilifies 

when if is reastmable and etficient tti dti sti. NS ntites lhal Conrail s usc tit the iacililies 

vvas sntiradic at best. 

(.. .continued) 
prtnide no insight info that question. The defcrminatitui ofany given rate is very 
etmiplex, invtilving a n.ni'c tii ctmmiercial. tiperatitinal. ctimpetitive. and ofher 
ctmsiderafions fhat vary Irtnn custtimcr tti custtimcr and irtnn mtivement to niovement. 
Identifying a trend is one thing, but presuming lo discern the causes tif that trend is 
antither thing alttigcflier. Ohiti's suggested study vvould dti ntithing fti istilatc all fhe 
varitius inlluences on rates or shed light tm vvhether a purptirted acquisititm premium is 
causing whatever trend the study might show. 

Any concems that could have been raised vviih regard lo the commercial temis for the 
Conrail (pre-Split Date) and NS (post-Split Dale) u.se of these facilities could and should 
have been raised in lhe Control Proceeding. 
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Sat'etv l-jivironmcntal. Ohio's eomments address several environmental and 

safety issues raised by individual coinmunities in Ohio. The Cities tif Cleveland and 

Sandusky submitied .separate comments and NS replies lo those comments elsewhere in 

this dticument. 

Ohio applauds NS and CSX for their excellent safety records, noting in particular 

NS's lop ranking aniong Class I railroads in the annu.'>l Harriman S ely Awards and both 

railroads' dedication to safely. Ohio also acknowledges lhat some communities in the 

Stale are pleased with the environmental and safety miligation lhey have received as a 

resull t-f the Transaclion, especially with respect lo hazardous malerials response iraining 

and Ctuirdinaiion. 

Ohio commends NS arul CSX tor their partnership with the State in its grade 

crtissing ctirridtir programs and new grade separatitm prtigram. N'S and CSX have spent 

almtist S,6 million ftn nearly 200 grade cmssing fiasher and gate prtijects in acctirdance 

with tlieir respective Rail Ctirridtir Safefy .Agreements negtitiated with OI^DC and i ' l ( (), 

addressing crossings aifccted by the Traiisaetitin In .itidition, NS and CSX have now 

each ctnnmitted Iti ctintribute very substantial tunds toward Governor 1 alt's Rail Cirade 

.Separatitm Prtijee! Itn the ctinslructitni ot apprtiximateiy 40 new grade sep.iralions at 

Iticatitms throughtiul the State lti be .selected by the Cioverntir. NS is plea.sed Iti be a 

significant participant in this Stale-wide grade separation prtigram." 

" Ttl the extenl that the State's comments can be understtitid lo requesi that the Btiard 
consider imptising yet additional grade separation obligations upon fhe Applicants, NS 
.strenuously objects. Under the Ciovcmor"s prograrn, the State will a.s.sess which gratie 
crtissings could best benefit frtim grade separation consiruction. Ntit all candidates 
submitied by Ohio communilies vvill likely be funded, ha.sed tin the criteria lo be applied 
by the Slale. By the same measure, not all candidates for grade crossing upgrades urged 
(ctmtinued...) 
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Letters provided by individual Ohio cornmunities are included in the iihio 

ctniinicnls. i he C'ily of Conneaut. for instance, utiles that NS has etiordinated with the 

City in the development ofa Real Time Train Monitor System and expects the sy.stem to 

be ctimplete by June I . 2001. Uptm installation ofthe system. NS wril have tultllled the 

requirement set out in Environmental Condition 28 of Decision No. 89. The City also 

indicates its interesi in obtaining a grade separalion at Patrish Road and in obtaining 

(,̂ uiet /one designations. NS understands lhat Conneaul will submit an application lo 

Govemor Tail's grade .separation prtigram seeking consideration ofthe Parrish Road 

Iticatitni. The FRA has not yet issued final regulations establishing a program ftir 

communities tti apply tin (.̂ uict /tine designatitms. NS will ctimply with an> applicabie 

prov isions when such T RA regulations bectnne effective. 

I he coniment letier prtn ided by the C ity tif Ntirth Ridgeville requires a reply by 

NS ttl clarity the rectird. I inder Tnvironmental Condititin 35. NS vvas required Iti ctmsuit 

with fhe City and subinit a reptnt to the Btiard tin its prtigress in resolving Itical ctmcems. 

As NS has previtiusly certified to tiie Boarti, that etnulilion has been satisfied"* Maytir 

l l i l l nevertheless .isscrts that NS vvas reticenl abtnit meeting vvith the City and has made 

(...ctmtinued) 
hy local ctinimunities and individual citizens in the Conrail envirtinmental prticeeding 
were ttiund by fhe Btiard Iti warrant the remedies stnight Moretner. NS and CSX each 
entered intti Negtitiated .Agreements with ()RI)('. Pl 'C() anil several ()hio communities 
which detined the limits tif thei, tibligalitms in eonnectitm uilh fhe Transactitm tti 
provide funding ftir grade crtissing upgrades. The State vvas able ihrough those 
Negtitiated Agreenients lo select the grade crossing imprtivement prtijecls it determined 
to be the mtist important. NS and CSX have agreed tti participate in the (itivemtir's new 
grade separatitm prtigram at very substantial levels, and no more shtmld be asses.sed 
thrtiugh the oversight prticeeding vehicle. 

Letter from Bruno Maestri, NS Assistant Vice President of Public Affairs, to STB 
Secrefary Vernon A. Williams, tiated February 22, 1999. 
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no offers to help alleviate the Cily"s concems about grade crossings in the community. 

With all due respect, NS submits that this is not an accurate report tin thc status of 

discussions aniong NS. the City of North Ridgeville and other public officials. NS has 

met on several occasions vviih Mayor Hill, Congressman Sherrtid Brown and olher 

officials to discuss the City's desire lo ;;'leviale its grade crossing concems with the 

constmctitin ofa grade separalion al SR 83 in Norlh Ridgeville As a resull of those 

prtiductive discussions, NS has commi'led lo contribute up tti $600,000 towards a grade 

.separation projecl al SR 83. Attachment B is a copy of an October 29, 1998 leller from 

Bruiiti Maestri, then NS Assistant Vice Presidenl for Public Aflairs. atldressed lo 

C'tingressman Brtiwn. 1 hc letter anntiunces this ctisl-sharing til'fer by NS. ctmlingent 

upon full funding beirig tiblained by state and Itical tif ficials arui eliminalitm tii fiic at-

grade crtissing at SR 83. NS's tiller ot etnitributitm uas alsti related to the Btiard in NS's 

I ebruary 22. 1999 certificatitin oi conipiianee vvitli Tnvirtnimental Condilitm ^5. 

NS has matte the $600,000 lunding tilter to Ntnth Riilgev ille tiespite the fact that 

posI-Spiit Daie raii traffie over the Norlli Ruigeville line vvas prtijectcd to decrease by 

apprtiximalcly I0"o. In .;tidititin. NS prtn ided a voluntary grant til $16,000 ttnvards a 

demtinslr.ititni projecl stnight bv Mavtn I i i i l tti msl.ill llighvvay gu.irdrails altmg the 

apprtiaches tti tvvti gratie crtissings in Ntirth Ridgeville The remaining $24,000 estimated 

cost tli file demtiiistralion prtiject was iuiuied by ORDC. such that nti ctist tit tiie prtiject 

was borne by the Cily. A copy tiflhe Oettiber 25. 1999 letter from Michael Scime. NS 

Public Affairs Manager, addres.sed to Mayor Hill, providing NS's ot ter of participatitm is 

attached as Attachment C. The guardrails have since been installed. The suggestion in 

Mayor Hill's letter that NS has not cooperated in seeking to resolve the City's concerns is 
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thus auile surprising lo NS, given ils demonstrated willingness to share the cosl ofa 

gratie separation prtiject and a guardrail dcnunistration prtiject sought by the City. It is 

now the icsponsibility of the Cily of Ntirth Ridgeville lo seek the addifional funds 

required for the SR 83 grade separatitm prtijecl frorn Ciovenun Taft's grade separation 

prograni or other public funding .sources. NS intends to continue to ctioperate with North 

Ridgev ille on safety and env rrorimental issues of concern to the community. Btiard 

action is ntit required. 

In a leller comment from A.shlabula T ire Chief Rick Baltig, the .Ashtabula Tir-j 

Department ackruiwledges NS's cooperation in devcltiping a Real Time Mtinitoring 

System, as required by l-nvirtminental Ctindition 25 of Decision No. 89. lhe Tire 

Departtnent alsti ackntiwledges that NS has prtivided hazardtius materials resptmse 

software and training tti Department personnel. I he l ire C href includes a requesf tti the 

ORi)( fhat a grade separation be provided at Wesf .Avenue ,A request ftn funtling for a 

bridge is to be made bv .Ashtabula to (iovcriitir Tait s Rail Grade Separatitm Prtiject. No 

actitin bv the Btiartl is required. 

i he ( lly tif Tuclid ntited a NS train derailment incident near T.ist 222"'' Street and 

asscrtctl th.it ' regul.ir inspeetitni and exeeilent mainleiiaiice" should be pmvitled. Citv tif 

l-luclid Ctimmenls .it 2. NS assures the Cily and the Board that it is the policy and 

practice tif NS tti applv inspectitin and maintenance standards at least as stringent as thtise 

required by the T R.A. T uclid also requests grade separations af Dille Rtiad and af 

Chardtni Road. NS s contribution towards funding ot the Dille Road grade .separation is 

incorptnated in the Negtitiated Agreement between NS and the City of Cleveland. .A 

request by fhe Cify lo obtairi a grade separation af Chardon Rtiad should be submitted tti 
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the ORDC and lo Governor Tail's new program. No further aciion by the Btiard is 

needed. 

The Cily of Fostoria acknowledges lhat NS and CSX are ctnnplying with 

Environi'iental Condiiion 31 (D) of S TB Decision No. 89 by holding trains, lo fhe extent 

practicable, in areas that minimize biticking of major grade crossings in Fostoria. 

Consistent vvilh this goal. NS endeav tns lo stop its irains when necessary only when they 

are oulside the city limits of Fosltiria in order mil lo block emergency access and city 

intersectitins. Tosloria nevertheless complains lhal compliance with this condition shifts 

the bkickages to areas outside tiflhe cily limits. NS is avvare ofthis fact and vvill 

consider apprtipriate measures that would alleviate this mailer. 1 lowever, suitable 

options are limited tin areas tiutside tif Fosltiria i f Ftistoria wishes fti maintain clear 

crtissings vvithin the City, and oncc a train has been sttippcd tiutside citv limits tti avoid 

biticking inside the City, start-up speeds through the City are necessarily slow. 

The City compiains that the average number td trains per day tiperating tner line 

segnient N-467 is 30 instead oftlie prtijectcd 28 Besules the tact that NS must be able fti 

resptiiui ttl market and tiperatitinal requirements in roiiling its tratlic. NS submits thaf fhis 

is a very small dilTerenee. This simplv dties ntit warrant imptisilion ol atidititmal 

mitigafion by the Btiard. NS understands lhal the City of Tosloria intends lo apply lti 

Gtncmtir Tail s R.iil Cirade Separatitm Prtigram for lunds ior the ctnistructitni td britlgcs 

in areas most aitected by biticking. Acfion by the Board is ntit required. 

lhe City of Menttir seeks, anuing tither items, u grade separatitm at Heisley Rtiad. 

As indicaied in the City's commeni letter, this projecl is in the Slale pipeline. Indeed, il 

pre-dates the 'fransaclitm. NS has conimilfed $800,000 in fund ; towards this shared 
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federal/stale grade separation prtijecl. and NS will continue lo cooperale wilh the design 

needs for this prtiject. Mentor also seeks agreements vvith NS and CSX for new al-grade 

crossings at the Plaza Boulevard Exten- .on. a prtiject nol related lo the Transaclion. and 

requesls "•contacts'" tor planning grade separations on Hopkins Rtiad. Any determination 

oflhe need for a new al-grade crossing or a grade separation must bc made by the Ohio 

county court systeni. in the case ot at-grade crtissings. and by the Slate, in the case of 

grade separations, nol by the railroads. Therefore. NS lecomniends that the City of 

Mentor apply lo the ORDC and other appropriate Ohio authorities and to Govemor Taft's 

grade separatitm prograni for the requested grade crossings. Further action by the Board 

is ruil necessary. 

Mentor alsti requests that the railmads interconnect wilh the City's trafllc signal 

system. NS has run received a ttirrnal request from Mentor, but ntites that it ctioperales 

vvith Itiealities when similar requests are made. 

NS is required under l-aivironmenlai Condititin 49(B) of Decisitm Ntv 89 to 

prtivitle a real-time train Iticafion monitoring system in Oak llarbtir tti numittir 

apprtiaching trains tm lour NS rail line segments Oak llarbtir has indicated its 

pretcrence insteatl Itn lunding assistance bv NS ttnvards a project fti imprtive tiie 

underpass at Park Street Hie ORDC. Oak Harbor and NS are presently engaged in 

discussitms concemmg thc t unding tif this prtijecl. Should an agreement be reached. NS 

vvould have no objection lo substituting ftn the real-time train Iticafion monitoring system 

ctist a contribution by NS fti thc underpa.ss prtiject. provided fhat the Board approves the 

Negotiated Agreemenl. NS hopes that negtilialitms wilh ORDC and the Village will 

result in an acceptable soiulion. A meeiing among NS. the Village and ORDC will be 
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scheduled later this month. Shouid negotiafions fail, hovvever. NS is prepared to go 

forward wilh thc installation tit the real-time mtinitoring system as originally planned tti 

fulfil l ils obligation under Environmental C ondition 49(B). 

The comment letter of Olmsted Tails wanants a reply by NS. The Negotiated 

Agreenient aniong NS, CSX and Olmsied Falls, and incorporated by the Board under 

Environmental Condiiion 51, conlains llie parties" obligatitms with respect to grade 

crossings, including Filch Road. .As ntited by Congressman Kucinich in his comments, a 

dispute between CJlmsted Falls and Olmsted Township concerning the localion ofthis 

grade separalion has arisen and has been referred lo the Cuyahtiga Ctiunty I'ngineer antl 

the C tiunty Btiard ot C'omniissitiners for resolutitm. That issue must he resolved at the 

Itical and county levels: aetitm by neitiier fhe railmads nor fhe Btiard is needed 

Turtherrntire. althtiugh not ackntiwledgcd in the cominent letter. NS has 

significantly reduced grade cn^ssing biticking in the last six mtmths. and ctintinues vvork 

ttl reduee iurther biticking ticcurrences in Olmsted Talis. In May ofthis year. NS 

invested $80,000 (ti prtnide crtissing predictors m Ohnsted l ownship which now enable 

-IS trains tti pull up to an at-gradc crtissing witlunit biticking the interseelitm and causing 

tiie crtissing iiglits .iiul gates tti be activated. I he crtissing predictors calculate the speed 

tif the approaching frain and thereby determine whether il vvill ctnitmuc across the at-

grade crossing, requiring acfivativin ot the satety gates and lights. I his mechanism 

enhances nmtorist safety vvhile permitting the maximum parking area for NS without 

causing blocking inside the cify liniils of Olmsted Talis. In his commenis in thc Ctmrail 

oversight prticeeding. Congressman Dennis Kucinich praised NS for providing this 

soiulion to the biticking issue in Olmsted Falls/Olmsted Township. Another significant 
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improvement to allev iate potenlial bkicked crossings near Rockport Yard in the Olmsted 

Talis area will ticcur when the NS Cloggsv ille Connection project is completed. NS 

amicipates beginning operations over the Ckiggsville Conneclion later lhis year. 

Pennsylvania Housc of Representatives Transportation Committee 
Chairmen 

The Ctmiments ofthe Transportation Committee oflhe Pennsylvania Hou.se of 

Representafives mainly express concern abtnit NS's progress on several capilal prtijecls 

and question NS's coiiiniitmenl to growing rail business in the C'onitnonwealth. 

Althtiugh NS's ptist-Split Date tipcrations in the ftirmcr Ctmrail territory and emerging 

iraiilc tltiws liavc retjuired NS tti repritiriti/e prtijects to vvhich it cm allticate its 

restiurces. NS remains iully etnimiitled tti imprtnc its service and grtnv its business in 

Pennsv Ivania. 

NS s .iclitms clearly slunv its commitment. NS has made significant 

infrastructure improvements tti its transportat on network in Pennsylvania. See, e.g.. NS-

I at 6. 8-10. 70-72. Particularly nolewtnthy are ib" two new inlermtidal facilities al 

RulherltirtI arul Bethlehem. I'hese will help NS grtnv its intermtitlal business and will 

provide jtibs and business tipportunities tin many constituencies in Pennsylvania. NS has 

wtirked steadily vvilh slmrtline partners lo increase btilh business and service in an effort 

to grow business ihrough this iinportant feeder netwtirk. W hile it is true lhat NS has 

devekiped certain projecfs in thc Ctnnmonwealth ahead oftho.se cited by the Committee, 

the efllcienl alltication of NS"s resources across its system only serves to benefii NS. the 

Commonwealth, and rail customers Iticated there. 
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The Port Authoritv of New \'ork and New .lersey 

The coniments ofthe Port .Authority of New \'ork and New Jersey ("Ptirt 

Authority" ) mainly express concern lhal the rail infrastructure in the Ntnth Jersey Shared 

A.s.sets Area Ĉ N JSAA ") vvill be inadequate lo handle the expected growth of iratfic into 

and oul oflhe Port and lhal NS and CS.X will be unable lo fund the necessary capilal 

investments. The Port Authority acknowledges that NS and CSX have worked closely 

with the Port Aulhorily to solve operalitmal problems and also lo ideniify and prioritize 

capital investment needs. Comments al 5-6. This review is a continuing eflort. It also 

asserts hat the insufficiency of infrastructure resulled from pre-Transaction decisitins by 

Ctmrail over thc years tti ratitmalize its rail prtiperties . Id. at 2. 6 and Appendix B. 

Nevertheless, the Port .Authority •'suggests thaf the Board initiate a stutly tti determine the 

capacity ofthe NJSAA tti handle existing, and prtijectcd trattic vv es within lhat 

area." and, in that ctinnectitm. require NS and CSX tti prtnide initirmaiitni ctmcerning 

NJSAA capacitv. prtijectcd trafllc vtilumcs and eapital investment plans and stnirces td 

fimds. id. at 7. 9-10. 

NS agrees that rail service Iti the I'tnt and the NJSAA is very imptirtant That is 

whv NS has vvtnked sti cltisely vvith the Port Authtnity tm operalitinal issues and tm 

identifying and prioritizing capital prtijects. But the Ptnt Authtnity's comments 

themselves slunv vvhy it wtnikl bc btilh unnecessary and unwarranted ftn the Btiard tti 

initiate a special sludy oflhe rail inirastructure capacity and prtijectcd needs of one 

parficular ptirt and scrv ice area amtmg the many ports and areas served by NS and CSX. 

1 he comments and the reporl attached to them as Appendix B show lhat NS. CSX, 

Conrail and the Port Authority have been studying these matters already and are well 
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avvare oflhe capacity status and infrastructure needs in the NJSAA. These are not issues 

lhat hav e suffered frtmi a lack of attentiti;: and study . T urthermore. ev en if this vvere not 

the ca.se. the Port Aulhority otters no rea.stin why the Board should single out one port 

and one service area tin special requirements or rcqitire Applicar.ts lo do so. particularly 

when, by the Port Authority's v,An assertions, the roots ofthe problem pre-dated the 

Transaction.'' 

In any ev ent. NS and CSX have ample incentiv es vviihout any exiemai prods to 

maintain iT.: infrastructure in the NJSAA al a level to secure existing freight, attract new 

freight and keep operations running al optimum efficiency. In fact, those incentives have 

all- ady led NS lo commit a huge amount ol capilal lo expanding capacity in the former 

Conrail service area. While ntn all tif .Applicants' capital programs ftn the Conrail 

territory have been ctimpleled. tlie Northeast already has significanlly more rail capacity 

than il had betine the Transactitm was approved hereas pre- Transacfion Ctmrail had 

been engaged ibr m.my years in a .systematic eflbrt to reduce capacity. NS and CS.X arc 

mtiving in the tipptisite directitm. 

While nuist tit the capital prtijects are ntif in the NJSAA itselt. nuist tif tlicni 

benefit tipcrations in thc NJSAA. .\ partieularly ntitewtnthy case in ptnnl is NS's nevv 

inlermtidal facility af Rutlicritird N ard in Harrisburg. PA. This is a tacility lhal the 

ttnmer Ctmrail never vvouki have devekiped. yet if enables NS fti bkick and classify cars 

The Port Aulhtirily "s speculation about the future oflhe Shared Assets Areas 
arrangements is clearly ntil a rea.son to single tint the NJSAA for special Board attention. 
In any cv ent, any prtiposal t change thtise arrangements in vvays ruil ctinleniplated by the 
Application and the Transaction Agreement would require Btiard and public sciuliny 
beftire they could be implemented, an ' there is no need for speculating now about the 
poiential effects of ptissible future events. 

57 



there rather than in yards in the NJS.A.A. ihereby greally helping the flow ofcars into and 

oul ofthe NJS A.A. Other examples include a trafllc ctintrtil prtiject out of Harrisburg. 

PA. which should be completed soon, and the consiruction ofa double track at CP 

Capital in Harrisburg, PA (tti be completed this year), which vvill remove the only 

remaining single-track segment of NS's route belween Reading, PA and Chicago, IL. It 

should also be noted lhat NS has an extensive, sy slemwide program to identity • chtike 

points" and to deal with them systematically. Antilher major capacity investment serving 

lo enhance the Port, but locaied at some distance, was clearance vvork on the Pattenburg 

Tunnel. 

The Ptirt .Authority's C'lmmenls appear tti appreciate that NS, CSX and Conrail 

have worked long and hard wilh the Ptnt .Authtnity tti address operational and 

infrastructure issues. We will cvnuiiuic fti dti so. NS alsti believes the Btiard is aware, 

fhrtiugh ifs tmgtiing tiperatitinal monittiring, that service in the NJS.A.A has imprtned 

significanfiy in recent months Wc respectiully submit that no addititmal special studies 

tn rcptirting ret|uirements are warranted 

Reading Blue Mountain ,<& Northern Railroad C tmipanv (RBMN-2) 

RBMN wants tti walk away trtnn the terms ofthe ctnitract il agreed tti when it 

purcha.sed its ••|.ehi"h Cluster" irtnn Ctmrail. NS understands why RBMN wtiukl want tti 

pay less than it agreed Iti pay, but NS does not believe the Board should perniit, 

encourage or be involved in such actrons. RBMN"s tiling reads like a contract ctmiplaint 

as il sets out RBMN's posiiion hy arguing that the •"behavior and actions of NS . . . have 

repudiated the barg ,in stmck between Conrail and RBMN." (RBMN Conmients al 3). 
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.Although NS submits lhal a court, nol an STB ov ersighl proceedirig. is the correct forum 

lo resolve such niatters. vvc cannol help but ntite the glaring inconsistencies, the .self-

serving nature tiflhe verified stalemenls intrtidueed as evidence and the lack of legal 

basis for the remedies RBMN seeks 

Verified staiement of Andrew M. Muller. Jr. 

Mr. Muller begins by ctimplaining lhat he believed the purchase ofthe Lehigh 

Line vvould benefit him because he could make over $800,000 each year from CT for 

trackage rights charges. Of course, he fails to note that there was no requirement that CP 

use the trackage righis. As a result tiflhe Transactitm. C'P vvas given another tiption lhat 

it elected lo use rather than thc trackage rights tner RBMN. This is not a competitive 

harm; insiead. it is but antither example oflhe public benefits tif the Transaction. CP stili 

lias the optitni tti use trackage rights tner RBMN. l o the extent Ci ' elects ntit lti use sucii 

rights. i 'BMN's kiss of revenue is not a ctnnpetitive harm and certainly is not the type td 

kiss vvhich justifies any etindititms being imposed. 

Mr. Muller then claims thaf he was •stuniied " when the Btuird rejeefcil all td 

RBMN s requests m the tiriginal Ctintrol Prticeeding hearing, and he ntnv claims he 

Wtiuld nev er have enlered intti the I .ehigh sale agreement hati he kiunvn fh.it NS wtmld 

ntif htmor certain alleged unwritten ••understandings"" lie had with Conr; l i l . " Buf the 

tiversight prticeeding is not intended fti bc a itirum fti relitigate issues decided by the 

Btiard and therctine vve vviil not go back and refute (again) the claims origi'iuily made by 

These include "understandings" thaf Conrail •was seriously committed to ils shortline 
parmers." had promised it would allow waivers to handle certain business 
notvvithstanding the express ctmlracl prohibitions, and vvould sell the Iwti tither parts of 
thc I.ehigh Line not included in the sale to Mr. Muller. 
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RBMN. Mr. Muller is an experienced businessman, and ifhe wanted a cominitment with 

respect lo each of his •"understandings" vvith Ctmrarl he should hav e put them in a written 

agreement, signed by Conrail. He also should not have signed agreemenls (such as the 

sale agreement ofthe Lehigh Line) that prtnide thaf the written agreernent sels ftirth ••lhe 

enliie undersianding ofthe parties." 

Verified statement ot W avne A. Michel. 

Mr. Michel claims special experti.se and perspective because of his prior positioi. 

wilh Conrail. His current perspeclive, however, could be equally influenced by his 

present position as an employee tvf RBMN. 

Mr. Michel claims that the bargain received by RBMN in ils purchase ot the 

I.ehigh Line included CP trackage rights revenues, waivers ofthe interchange icstricfions 

and llie opportunity o purcha.sc twti other (nune valuable) rail segments. .All tif this may 

hav e been what RBMN hoped wtnikl happen, but the clear, undisputed fact tif the matter 

is that rume td these alleged benefrts uere p.irt ot lhe etmtrael enleretl inlti by Ctnirail and 

RBMN. Mr. Miehel is saying ntnv that the ctnitract consisted tif items that he vvas 

unwilling (tn unable), as Ctmrail's represenlalive, tti pvit in writing at the time the parties 

signed their agreemenl. Mr Miehel makes it clear, htnvever, that the restrielitni tin 

RBMN's abilily lo interchange with CP vvas an essential lerm oflhe sale He even utiles 

tiiat •in tmr experience, no buyer vvould pay the price Ctmr.iil wtmld require when a large 

portitin ofthe trafllc was divertible. " Michel VS at 13. Ntnv that he has a diflerent 

perspeclive and employer, it seems iair lo him to eliminate the interchange restricfions he 

negtitiated while al Conrail and thus significantly aller a critical element of virtually all 

conlracls. the price RBMN does r -t assert lhal cuslomers would experience lower rates 
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ifthe interchange reslriclion were lifled. In fact, RBMN (and CP) vxould extracl the 

maximum price they could charge for the move RBMN and CP sim l̂y would gel more 

money at the expense of NS. 

Mr. Michel al.so argues that the routing (via Harrisburg and .Allentotvn) required 

by the terms ofthe settlement be'ween NS and CP "is contrary tti the public inlerest." 

Michel VS at 16. The rouling may not be the route RB.MN would choose, but RB.VIN 

complains about a routing lhal, but for the Transaction, vvould not have existed. 

W hatever ils shortcomings may be, there is no public harm tn need lo impo.se a'^ditional 

condiiions when tiptions have been increa.sed, ntit decreased, as a lesult ofthe 

Transactitm. 

Mr. Michel also contends that Ctmrail had a wonderful prticess sef up .o consider 

waivers I le notes the high level oi supptnt the shtirtline prtigram had within C 'inrail and 

concludes "tiie business grtiups knew fhey had a real burtlen tti show vvhy thc waiver 

shtiuld ntit be granted. Mtiretiver. tney knew 1 wtnild take the ease directly tti the Senitir 

Viee President tit fiie CORT Serviee (iroup it I was not satisfied wixh liie answer" 

Michel VS at 20. Perhaps Ctmrail rcaily had undergtnic an amazing incfarimrphtisis. but 

the tact IS that Mr. Michel did luit give one example ofa waiver gianted tti RBMN by 

Ctmrail and ctiuld point tti tnily tnic waiver ever being granted tti aiiy TXI'RT^SS 

shtirtline Ntitvvithstanding all tif his claims of commitment tti partnership wilh the 

shortlines. he admits that as .stum as it kuiked as if Ctmrail were gtiing to merge. "Conrail 

essentially shut dtiwn ils waiver prograrn." Id. 

Mr. Michel is crilical of NS for granting waivers which were generally of short 

duration. First. NS did in fact granted waivers when NS deemed it appropriate. Second, 
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i l only makes sense to grant short term waivers when ihere is a temporaiy problem (such 

as the implementalitni difficulties expenenced ftilkiwing the Split Date). Finally, when if 

comes lo commilmenl lti shortlines. NS is willing lo compare ils record lo any other Class 

I. This comrnilrnent is real and Tas been proven by actions for a long time. In sum. there 

is no basis for RBMN s requesied conditions. 

Citv of Sandusky. Ohio 

The City of Sandusky contends that NS has ignored a design issue that caused an 

airbrake line to break and resulted in a blocking incident at Venice Rtiad and Tiffin 

Avenue in Sandusky tin May 9, 2000. .An engmeering measure implemented by NS in 

Sandusky on July 14. 2000 v 11 allev iate this ctnicem The break in the airbrake line vvas 

due to the tight curvature tif the frack. NS has ntnv realigned the track fo reduce the sharp 

turn from a 20 degree curve tti a 15 degree curve, a significant imprtivetneiit This 

cliange vvill help prevent airbrake line failures. The Cilv alsti tibjects tti the speed til the 

trains in this area. In order tti maintain adequate sight-line clearance and tti tiperate 

manual switches, train speed alting the transter tr.iek leading tti the Triple Crtiwn Serv iee 

vard is necessarily redueed This is done as a salety measure 

Sandusky alsti obiects tti thc otnissitm of yard nun es from the frain ctiunfs used to 

evaluate level tif service (LOS) impacts in the SI.A envirtnimcnfal assessment ofthe 

Transaclion. Yard moves, vvhich may take the fonn tif a variety of switchmg movements 

needed lti add. fransfer tn deliver raii cars and engines in a given rail yard, are of 

necessity quite variable. The nuniber and kication of yard moves is dependent upon lhe 

daily demands of shippers, changes in rouling and system-wide rail operations. They are 
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not included in the ihrough train iraffic estimates prtn ided in an application filed with the 

S TB. are ntn routinely counted and are ntil assessed by STIA tor level of service (l.(i.>) 

changes. " In any ca.se. vv hile the City of Sandusky ctimplains of increased NS rail trafllc 

over the Bellevue lo Sandusky Dticks rail line segnient related tti such yard moves, the 

nuniber of yard moves has in fact decreased, becau.se ctial iraffic lo and from Sandusky 

Docks has been somewhat lighter over the lasi year. \'ard moves to accommodaie ctial 

shipinents are related to fluctuations in the coal markel, nol to the Transaction.^' 

Anoiher i.ssue raised by Sandusky pertains lo a crossing al Mills Streei. near the 

Mills Schofil. The C'ily complains that NS trains using the siding that crosses Mills Street 

(aclually the lead irtnn a small raii yard) interfere vvilh children crossing the stieet while 

gtiing ttl and frtnn schtml. In order fti address the City's ctmeerns and minimize bitickage 

tif this crossing, NS already has mtidified ifs tiperating practices fti hold frains leaving the 

Triple Crown Service tacility heading east in the yard until they are clear tti nunc 

direcfly ontti the main line N.S musf al.sti take excepfitin iti an .illegatitni by the C ily ih.il 

NS • inched" ils trains Itnward ttn the purptise td avtiitling iines itn ••sttipping" tm 

crtissings This is simply ntn true The irains tni lhe ln;ck near Mills Sireel .ire iet|uireil 

ttl nunc itnward slowly in tnder tti trip fhe gates and alkuv sutticienl lime tor the gates tti 

" NS ntites thaf DOT rcgulafitms exclude frtnn the definititin tif •"train" switching 
operaiions and rail car classification and assemblage in rail yards. See, e.g.. 49 C T R. 
!; 171.8; 49 C T R. § 220.5. 49 C F R. § 221.5, 49 C T.R § 232.23(a)(2). 

"̂ NS vvill ntit in this reply attempt tti respond tti the numertius allegafions by the City 
concerning specific vehicular traffic counts, train speeds, crossing times, blocking 
durations or other miscellany, olher than lo note lhat Sandusky seems to be tntire 
intetcjted in accumulating sets of .slati.siics than in expkning rea.sonable opiions for 
addressing its concerns. 
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corne down. This is a safety measure. ntU an attempt to play a •"semantic game." as the 

City asserts. 

The City seeks further em ironmental analysis by the Board tti address vvhat it 

characteri/es as "".seritius consequences tiflhc Ctmrail transactitm." City of Sandusky 

Commenis at 1-2. and contends that SEA ignored certain ofits comments on the Draft 

EIS. ild. al 9. Sandusky asserts lhat sufficienl sludy oflhe environmental impacts related 

lo the operalion oflhe NS Triple Crown Service facility in Sandusky was ntit undertaken. 

It bases this argumenl cn the change in NS's original selection of Bellevue, Ohio as the 

location of an NS inlermtidal facility to the selection of an exisiing rail yard site in 

Sandusky. NS kept ST;.A apprised ot the .status ofits decision about thc new Triple 

Crtivvn Serv ice tacility in Sandusky through a series tif written reptirts providing 

env ironinental and otiier tiala. It is iun unusual for different sites tti I • selected itir 

varitius rail tipcrations during the course tif a lengthy ctmtrtil prticeeding such as tlie 

Transactitm. and S\-.A w.is itnmallv notitled by NS td the Sanduskv sile selection in 

Oettiber 1997. in advance ofthe December issuance tit the Dralt I IS SI A diseloseii lhis 

site selecfitm change in the Draft T IS and inTtinned interested parties that a iiill analysis 

tif envirtmment.il im, aets wtnikl be ineluded in the T mal T iS. I he City td Sandusky 

subniitted detailed ctimmcnts tm fhe Draft TdS. fo vvhich ST A resptmded in ifs 40-page 

discussion tit issues pertinent tti Ntirfliwestern Ohiti. belviiig the City's speculatitm that 

its commenis were ignored. NS prtivided Sl- .A with updated esiiniales tif truck routing 

and other impacts as needed Itn inctnporation in the Final EIS. 

The Cily did not challenge the Board's conclusions in Decision No. 89 vvith 

resjiect fo either fhe a.ssumptions if applied or fhe condifions impti.sed uptin NS. Now. 
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however, Sandusky attempts to use the raii traffic projections included in the Application 

for purpo.ses for vvhich ihey are not intended, expecting fhat precise train ctnmts and 

speeds should be calculable from the data filed vviih an applicant's operaling plan. It 

cannot reasonably be expected lhal the Operating Plan, dev eltiped more than two years 

before the Split Dafe. utilizing projected increases to base traffic from an even earlier 

period, will be perfectly on target in all instances. Yet that is the gist ofthe ol jeclions 

raised by the City of Sandusky. The lioard well knows that such is not the expectation of 

its application process: 

As applicants correctly ntite, trafllc projectitms made by a merger 
applicant must be ba.sed on gtuid iaith trafllc pnijections ot the trattic 
patterns lhal vvill Ibilovv consummation of an acquisition In this ca.sc, vve 
reviewed applicants' tiperating plans and revisions and Iinmd tliem tti be 
gtuid faith projections tif anticipated train fraffic levels . . . Mtiretiver. 
vvhile railrtiads dti their best tti predict tlie anunint tif ptist-transactitni 
fraflic likeiy to move over a given line, railrtiads need (lexibility because 
the amtiunt tif traffic that ae'iially mtn es tn er a particular line depends 
upon shipper demand. 

Decisitin Nti. 96. sujjra at 21-22. 

The impaets related tti the NS 1 riple Crtnvii Service facility in Sandusky were 

tlumnighly studied and reptirted by the Btiard. and further study and imptisititm tif 

additrtmal ctinditions is not warranted. NS tiilly intends tti ctintinue tti seek vvays in 

which it ean improve its rai" iperations in tlu Sandusky area. It is NS's htipe thaf fhe 

City will wish tti jtiin in a ctioperative ef lvirt lti expltire solufitms thaf will benetlt both the 

Citv and NS. 
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.Southern Tier West Regional Planning and Development Board (STVV-l) 

The Southern Tier Wesf Regional Planning Btiard (" S TW ") is concerned with 

preserving the Soulhern Tier Extension, a 145-mile line extending west from Hornell. 

NY, to Corry, PA. Ninety-five miles of the line has been out of service since 1991 and 

there are few aclive rail shippers on the remaining 50 miles. S TW entered inlo a 

settlement agreemenf with NS in June 1998 regarding the Stiulhem Tier Extension. 

S TW does not contend ti.al NS is ntil in compliance vvilh the .settlement 

agreenient. S TW merely notes that wilh certain Nevv Y'ork 'egislatitin now in place, "•vve 

vvill vvork vvith NS lti achieve the objectives of the agreement."" Comments at 2. NS will 

Wtnk in gtmd taith fo implement the agreement, but S TW must rectignize fhat even with 

the tax relief prtmiised bv the agreement, which itself ctimes nearly tvvti years later than 

prtmiised." insuiilci-.'.it tratfic tni the line may iet|uire tither disptisititm til the Tne sueh 

as a transter tti a slunlline railrtiad tn abandtmmcnf. Mtne generally, vvhile NS will 

Ctmiply with the agreenient. tlie reality must be f.ieed lhat signiiicant investmenis in the 

lme ean tmlv be justified by realisfic prospects tif trafllc. and tiie kick tit such pro.spects 

may prevent the ultimate re.ilizatitni oi Si W s objectives. 

S TW also expresses concern about serviee tner fhe Stiuthern Tier itself and wi'.h 

the lack tit repairs tm the Stnithern Tier Txtension. NS. oTctnirsc. has ctimplied and will 

comply with the setfiement agreement. But nmst td'the Stiulhem I ier Tlxlension has kmg 

" NS notes that the sefflemcnf agreement called fur fax abatement itir NS tm fhe 
Southern I ier l-Atension by nti later than Septeinber 26. 1998. It vvas nol until June 2000. 
however, that legislation was passed establishing a rail aulhority. vvhich was a necessary 
prerequisite itn the fax abatement tti ticcur. 
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been oul of service. The agreemenl does not require NS to mainlain the out-of-service 

portion, and il would make lillle sense lo put scarce resources into oul-ot-service lines. 

VN heeling & Lake F.rie Railwav Companv 

The Board imposed several condiiions in favor oflhe Wheeling & Lake Erie 

Railroad Conipany (" W &LE ") lo provide il an opporlunily lo remain a viable carrier in 

the region where it currently operales. NS. in this Reply, will focus on the two discussed 

at length in the Comments filed by W & L T ; lhal pertain lo NS: ( I ) an exiension ofthe 

lease al Huron Dtick and (2) access to Ttiledo. In ils Ctimmenls. W&l . l : .ackntiwledges 

that the parties remain far apart with regard lo final agreements ctn ering these two 

Ctinditions. but rectignizes that each condition has been implemented Traffic ctintinues 

to tltivv uiiinterrupted Irtnn iiuitin Dtick pursuant fti die extentlcd lease. Turther. W&LTl 

has signed a major marketing initiative that its partner, the Canatlian Natitmal, h.is 

trumpeted, and trattic is Htnving tti W&Ll irtmi C'N in l oicdti NS agrees vvith W&LT 

that agieements need l<> lie reached, and joins -Aitli it m ctimmitting lti aectinuiiish that 

gtial thrtnigh private iiegiitiatitin. Nevertheless, there are matters sef itnth in W AII I 's 

Ctimmcnts that requiie discussitm. 

W&LT! .seems tti have misinterpreted NS's position vvith regard fo thc lease 

extensitm for Huron Dtick. Simply put. any lease extension must begin trtnn the 

expiration date ofthe original ferm ofthe lease - September 27. 1998. Turther. and as sef 

ibrth in ils submission of October 18, 1998, and reviewed and discussed in Decision No. 

S TW alsti discusses issues pertaining fti Dunkirk. NS addresses concerns relating lo 
Dunkirk in its reply to fhe comments td'the State of Nevv York. 
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107 (serv ed December 9. 1998), NS off'ered W&LE two difTerent temis of extension -

either a 5-year exclusive ti':cupancy (resullin, 'n an exlended term longer than the 

original term ofthe lease) or a 10-year extension provided that W&LE share the dock 

wilh NS on a 60/40 basis. Unlil October. 1999. W&LF wanted thc latter, and all 

negolialions vvere direcied to achieving an agreement lhat would implement lhal decision. 

But W & L T ; changed its mind, and in response. NS presented W&LE an agreement 

providing tor a 5-y ear extension with no change in any other terms - mcluding 

compensalion but so far NS has nol received any response. 

With regard fo Toledo access. W&l.T! implies thaf the temporary '•detour right.s" 

agreemenl gives it but a tenuous hold on irackage righis on the NS line between Bellevue 

and l oicdti In fact, the agreement is tcmptirary because al the time W & L F ; elected to 

begin opcralitms. nti trackage i ights agreement had been signed. The parties had fo 

provide for aiiticafitin tif liability and other matters attendant to jtiint opcratitms tni a rail 

line even though final negotiations tii SMCII matters had not vet been ctnieluded. 

W&i T; takes issue vvith the tact fhat NS is imt tiiiering tti lease tti it sections tif 

lltimestead Yard. The Btiard directed NS tti prtnide W&l i aeeess Iti Ann Arbtn 

Railrtiad and C N in i tiledti. The access granted tti W &I T! by NS is a direet route tti .\nn 

Arbtir's and CN's yards in I oledti. vvhere interchange w ith those carriers can take 

place '" .Althtiugh as an independent commercial matter NS ctiuld have deeided to 

This rtnite is over fhe Maumee Rner Bridge, vvhich NS had filed to abandtm in the 
main prticeeding. In accordance vvith a settlement reached with the Tolcdti-l ucas County 
Ptirt Aulhorily and thc Toledo Metropolitan Area Council tif Governments. NS (Norfolk 
& Western) advised the Board lhal il insiead .sought aulhtiriz.ation for a disconlinuance 
only. See Decision No. 89 at 47, n.69. That authorize ion vvas granted. Id. af 181. 
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provide W&LE wilh tracks in Homestead Yard, NS has detennined lhal domg so is not 

tiperationally feasible 

In its most extensive remarks, W&Ll: discounts NS's concems about the capacity 

on fhe Belle ue fo Toledo line. Tho.se concems. htiwever. are .serious enough that NS has 

spent over $8 million since the Split Date to enhance capacity on the line sufficient lo 

handle the increased NS traflk.'*'' The addition ofa second carrier lo a severely capacity-

constrained line must bring with il capacily enhancements lo handle the additional fraffic. 

It is that traffic that must bear the economic cost ofthe required underlying 

infrastructure.''^ An independent sludy oflhe capacily on the line wtnild btilh reveal the 

line's capacily constraints and the improvements neces.sary lo address them. Although 

NS believed W&LI- had agreed to such a study. W&l I-] did nof respond fti the proptisal 

presented tti it. 

In litany concerning the fact that NS did mil set ftirth plans tin a siding tni the line 
in its Applicatitm. W&l T' ctinveniently fails tti mentitm that capacity imprtivements 
actuallv have been made tti the line, and that W&l T! reaps thc henefit tif tlieni every time 
it tiperates over the line These improvements include a lO.OOO-ftitit siding constructed at 
Kingsway (in-serviee as tit Decemher. 1999) and a etmnccfitm track with PRR at Oak 
llarbtir (in-serv ice as tif February. 1999). In addititm. NS is now ctinverfing several 
hand-throw switches fti ptiwer switches in liellcvue. which vvill further enhance capacily. 

ORDC suggests that W&LE should ntit have lo conlribute tti any capacity 
improvements unfil if begins to move 8 t-ains per day. ORDC-1. Seney VS at 7. l l 
argues lhat this is appropriate because ihe Btiard u.ses this level ofincrea.se in thc use ofa 
line resulting from transactions as requiring .mvironmental reporting. Besides being an 
extraordinarily high ••floor," the suggestion fails to recognize that the measure is applied 
in the review of freely-negotiated fransactions among parties that presumably have excess 
capacity to contribute In this case, there is none. 
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CONC LUSION 

None tiflhe commenis submitted bv the various parties in thrs general tiversight 

prticeeding demonstrate lhat the conditions imposed by the Board in Decision No. 89 are 

rml achieving their inlended purpo.sc or lhal addilional condilitms are necessary. 

Respec I i'u i 1V s u bm i tied. 

J. Gary I ane 
Henry I). Light 
Jtisepli C. Diiiiiim 
George A. Aspatore 
Cireg \ i . Summy 
Jtihn V. Tdw aids 
James R. Pasehall 
Maquiling B Parkerstm 
NORFOLK SOU I I I FUN 

CORPORA l ION 
Three ( 'oniiiieiei.il Place 
Noritilk. Virginia 23510-2191 
(757)629-2S'3S 

Richartl A. Allen 
r 

Scriti M. /iminentuui 
/UC KFR F, SCOU TT & 

RASFNBFRCiFR, LLP 
888 Sevenleenlh Sireet. NW 
Suile 600 
W ashmglon, D.C. 20006 
(202) 298-8660 

Constance A Satller 
SIDLED & ALS I IN 
1722 l .ve Sireel, N W . 
W.ishinglon, DC. 20006 
(202) 7 1(1-8000 

.lllonievs lor Xorfolk .Smiilicrit ( drporiilion 
aihl Sorfolk Sonilieni Riiilwiiv < onipiiiiv 

Date: August 3. 2000 
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C F R T I F I C A T E OF S F R V I C E 

I hereby certify lhal on thc 3rd tlay of .August. 2000. I caused to be serv ed a true and 

correct ctipy ofthe ftiregoing "NS-Z. Repiv Of Norfolk Southern Corporation .And 

Norfolk Southern Railway Company " lo tne parties on the Service List for Finance Dockei 

No. 33388 (Sub-No. 91) by first-class mail, po.stage prepaid, or by more expediiious means. 
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VFRIFIFD STATEMENT OF WILLIAM K. CLARK 

My name is William 1". Clark. I .1111 Manager. Dtmiestic Metallurgic Ctnil Marketing ftn 

Nortolk Souihcrn. a ptisl I have held since May 1. 2000. Immediatelv pritn Ui lh.U. trom .April 1. 

1998 Ul April 30. 2000 I held thc post of Manager Marketing. I liliiv Coa! tin NS In that 

ptisitum. 1 vvas resptiiisible ftir the marketing td utility ctial. .As such. 1 was ilie pnmarv point tif 

eont.iel tor NS in its negtifiafitms wilh Indianaptilis Ptnver & I ight Companv (""ll'&l ") arul 

Indiana Stnithern R.iilroatI (" ISRR ") regarding service bv NS Iti I l '& l 's Stout Pl.inl in 

Indianaptilis Since the Split D.ite. 1 h.ive heen in ilireel aiul iretiuent conlact. bv telephone, 

leller, .iiui in jierson, uilh, aiiiong olhers, Mich.iel W e.iver 11'&I s M.in.iuer ol i uels, in 

attempting tti negtniale the terms tif .111 agreement tti implemem ISUR NS service tti the Sttnit 

plant 

I he inirpose ol lhis sl.ilemenl is to ilescribe lhe negtili.ilioiis helueen \Ir W eav er .nul me 

eoneernlng NS serv ice lo Sloul, lo eviil.iin NS's v leu leg.'.itlinc serv u e lo the Sloul Pl.inl. ,iiul lo 

respoiul. lo lhe extenl I e.in, lo ihe etiiiiments siilniiiileti bv .ir.d ISKK in this ptdceetliiig 1 

li.ive reviewetl lhe submission bv ISRR .nul lhe jniblie version ol ihe siihmission bv ll'V;l 

(inekkling the public versitin t i lMr. Wi-.iver s verillctl sl.ilenieiil) I h.ive nol been priv v lo the 

Highlv ( tmtldential versitin of l l ' & l s m.iterials. 

Mr. W caver asserts that during negtifiatitms. NS ""ctnillnned " tti him ""tmee again " that 

NS cannot ctimpele vvith Iridiana Rail Rtiad ("•INRD") itn ctial deliveries tti Sttuil frtnn .stnithern 

Indiana ctial sources. To the etintrary. in negotiaiions ' ah INRD. I have repeatedly advised 

IP&I that NS is interested in competing for thcir business, and thaf NS is willing and able to dti 



•SO. I have asked IP&I tti supply specific informatitm regarding their needs which vvtnikl allow 

NS lo put ttigethcr thc nuist competitive bid possible, bui my requests tor this information have 

gone unanswered 

A brief recap td the course tif the discussitms is in tnder. 1 h.ive perstniallv met with 

IP&i etnieeming N'S serv ice tti Sttnit tm at least four ticcasions over the past two vears. 

Addifionally. we have exchanged various ctirrespondcncc (some tif which I uill talk abtnil 

slunllv) .nul held main plume calls. 

In our inilial meetmg in 199S. l l ' & l asked NS xo prep.ire. in etinjuneiion uilh ISRR. a 

quole for ISRK NS service from .1 number ol niines loeatetl on ISRR At ihe time, I .itlviseil Mr. 

Dtinald Kniglil tif l l '& l . .iiul Mr W eaver, lhal ue uould be un.ible tti pituule .1 speeilie quole 

unlil lhetermsofaeeesslothepl.ini uere fiiuili/ed 1 turther adv iscil l l ' & l th.il l l '& l itself 

eoukl l.ieilit.ile lhe proeess bv intuulmg us with more tielailetl inlorm.itUMi .iboul lhe moves lhev 

were seeking (sueh .is liet|iieiiev, itit.il tonnage, ele ). Iiiltirmalitni sueh as lhe vtilume .iiul 

Irequeiuv rei|iiesietl is inipo.l.inl bee.mse il .illects issues such as locomotive uiili/.ition. l.ibor 

ari.ingemenls. .iiul etitinlin.ition with ISRR. 

IP&I never prov uletl us lhe information ue iet|iiesleil Nevertheless. NS submilletl a 

pielimiii.irv tiller in .1 leller Irom me Iti Mr. W e.iver il.ileil June 30. l'.»99 (appended lo this 

statement as 1 xhibil 1 ) Working vvitlunit anv infomialitni from i l '&l that woultl permit us to 

lailtir a ctimpetilive bid. we were Itneed tti prep.ire tmr titter tm .1 "utirsl ease scenario " b.isis. 

ineaning using the most unfavtirable assumptions about issues sueh as volumes and frequency tif 

I 
.serv ICC. 

' If shtiuld bc 'lofcd that, because most tit an ISRR NS jtiint move is ISRR. the niajor part oflhe 
ttital rate iin a joinl ISRR/NS nun e tti Stout is ISRR's. NS has im etnitroi tn er the rate ISRR 

(ctintiiiuetl... i 



IP&I wrote back in October, asserting fhat our tilTcr was ntit aeeeptable and requesting 

NS's " best and final offer." They wrote again tm January 31, 2000, tbllowing a meeiing between 

us. .Although IP&I. apparently asserts (on page 7 tif fheir comments) that I never respondctl tti 

that letter, in tact I did lesptnul, in a letier tti Mr. W caver dafed I cbruary 7, 2000 (appended to 

this statement as T xhibit 2). In that letter. I etirreeled stnne tif his misstatements abtnit the 

meeting he reetuHitcd. I iuued. ttn insianec. that I had not "".icknow ledged that the eetnitmiics td 

an |1SRR|-NS route would be pitihibitive." Indeed. I made quite clear that NS ""|dties| imt 

believe this to be the ease " 1 emph.isi/ed that frequenev .iiul vtiluines vvtuiki afiect NS's ctisis. 

and thai ue siill ditl nol knou lhe tielails of IP&l "s requirements. I r ned tli.il NS's intent 

regarding our prev uuis ttflcr u.is tti ".stimulate a di.scu.ssion " helueen l l ' & l .uul NS. and th.il. 

because various issues reiiiaineil lo be uorketl oul among the p.irlies, NS believed " it utnikl be 

prtiductive to etinliniie lu lefme our pn>pos.il so ih.ii it more eioselv met vour iet|uiiemenis 1 

eonelutletl lluil NS believ etl it eoukl offer .i compeliiive option lor Indi.m.i eti.il. .is uell .is tilher 

tvpes ol Ctial. .ind lh.U we lookeil lorw.ml to lurther tliscussion i>n hou vve "might improve tnir 

oltcr." 

IP&I urole lo me aiMin on Mav 16. 2000, stating, amony olher things, that they 

conclutletl lli.il in> June 30. 1999 oiler vv.is NS's " best .md Tm.il " 1 lesptnuled (.ig.im. ctintr.irv 

to IP&l 's el.iim tm p.ige 7 tif its ctimmenls that 1 diti luif) by leller the next dav (Mv resptmse is 

attached as T xhibit 3.) .Again. 1 luned that there are .i number ol facltirs tii.it .iflecl NS's abilitv 

ttl Ctimpetc tin business info Stout, including annual vtilume. train size ctmsiderafitnis. frequency 

tll nunes, and turn time. And agam. I reiterated that, without nunc specific intbrmatitm trtim 

(.. continued) 
decides to charge IP&L fo work in conjunclitm vvilh NS as tipposcd lo what ISRR might 

(ctmlinued...) 



IP&L. "if is difficult, if ntif impossible, li-r Ntnfolk Stiuthern to give IP&L a "best and final 

titter"." 1 explained that because td'the lack tif information from IP&L. NSs prtipo.sal 

necessarily was based tin a sef of worst-case assumptitms: ••v ery few frains. deliv ered 

sptnadically thrtiughout the vear." 1 said th.it if tho.sc assumptions were incorrecl. NS would be 

happv to consider a nmre specific prtiptisal. Indeed. 1 even suggested the possibilitv td'specific 

and significanl rale reduetitms tied to ttnmage guarantees. I furtiier suggested tither ptissible 

tiptitms to reduee costs further, sueh as ""larger train si/es. using ISRR power aiul NS crews, 

es.. blishing fixed cvcle limes ele , " .iiul suggcslctl the ptissibilitv til .iddititmal incentives tin 

higher volumes. 1 leileialed lhal NS conlmuetl lo he mteiestetl in tieveloping business vvith 

l l ' & l . 1 noletl lh.U NS's m.irkel le.ieh would pitivide l l ' & l willi etiiniietitive.access lo m.inv 

nevv eo.il sou'vCs. and lh.U NS wtuikl be .in "aggressive, llexible etiin|ielilor " All vve .isk. I s.iid. 

is ih.ii ll'iV;:! prov ule us "lhe tools ue neetl lo giv e I l l '& I | ihe louest r.iles possible." l l '& l has 

never lesptnuled to mv leller. 

I sluuiltl also S.IV a leu vvortis about lhe ojier.ilion.il issues i.iisetl bv IP&l .nul ISRR 

ISRR. lor ex.iniple. asserts ili.it NS is ""luipclcssly h.iiulie.ipped" aiul l.iees "iiisuriiuiuntable 

hiiitlles"" in oflering serviee uilh ISRi^ Irom southern liuli.ina sourees N'S h.is previouslv 

.leknouIcilgeil ih.il there are t^pei.itioii.il t h.illenges involvetl m .i itnnl ISRR NS nitivemenl. iUil 

tluise eli.illenges are nol insurmountable. Tin example, altlunigh ISRR is correct that a 

•"headlight" meel is nol the most preferred melluul ttn inteiehanging trafllc. headlight meets arc 

tiffen used in olher circumstances and need iun be an impediment tti creating an eflicient mtne. 

Ifthe parties are ctimmilled tti making the nunc work, and it there is the assurance ol significanl 

(.. ctnitinued) 
charge i l ' & l iina single-line ISRR nunc. 



business to be deriv ed from it. the nature tif the interchange need ntit prevent efficient and 

Ctimpetilive service 

Ntn dties the distance frtmi I afayeffe fti Indianapolis pre.sent an ••insu-nmunfable" 

obstacle. I ti use IP&I 's "BW 1 taxi " analogy, whether sueh a laxi trip is feasible anu economical 

rnav depend tm vvhether the taxi driver is assured that fares vvill be available in short, tti suggest 

lhat NS aiui ISRR canntn prtnide effeclive competititin. wiihtuit first addressing il'&l."s specific 

requirenients. is premature. (In this c.ise. it is alsti wrong.) l l '&I has never outlined tin NS vvhat 

ils specific iet|uirements .ire. which in turn h.is prevented NS litim working vvilh ISRR Ui devise 

an oper.itinL' plan lo meet those requirements. 

In sum. NS remams le.idv lo uork wilh II '&I .uul ISRK to provide e impelilive service Iti 

Stoul. NS lepeak'tllv h.is expressctl ils inleresi m serv mg Sloul from soulhern liuli.iii.i stiuiees. 

ue h.ive matle .in niili.il projiosal lor iloing so. we have ulenlilieil .ivemies o| dlsCii^s|on 

regaitliiig tipporlumlies to m.ike our ol. nune etimpelilive .iiul moie eioselv l.iikneil to IP&L's 

neetis. .nui have soiiehl further iniorm.ilion .nui ili.ilogue from l l '& l ili.it would .illou iis lo i.ike 

thtise steps. But di-spiie our iet|uesls, l l ' & l h.is never given iis the speeilie kiiuls of mltirm.ilion 

abiMit their iet|uiremenls thai uoiild permii us lo pul logelher .in opei.iling jihin uiih ISRR .nul 

allou us lo lurlher lellne aiui l.iiloi .111 tiller Iti l l ' & l 's needs. W hile NS is tlis.ipptnnted lh.it 

i l ' & l h.is iun shown nune ofa eominitment lo e tnking vvilh us ' . i da'c. we rem.iiii .ivail.ible lo 

meet lurlher wiih l l '& l .nul ISRR Ui diseuss lunv ISRR .md NS itigelher can ctuistruet a plan tti 

serve Stout. 



Verification 

I. William E. Clark, verify under penaltv of perjury that ' have read the tbregoing 

statement and know its contents, and that the same is true and correct Turther. I certifv that I am 

qualified and authorized tti file this statement. 

Executed on August / . 2000. 

W illiam L. Clark 
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N O R F O L K 
S O O T H E R N 

Norfolk Southem Corporation 
XSOOK Streei, N W . Surte 375 
W a s h i n g t o n , D C 20005 

202 383 4166 
202 383-4425 (Direct) 
202 383-4013 (Fax) 

Bruno Maoatrl 
Assistant Vic« President 
Public AMairs 

October 29. 1998 

The Tlonorable Sherrod Brown 
U. S. House of Representatives 
Washingion, D. C. 20515 

Re. Cirade Separation Projecl in North Ridgeville. Ohio 

Dear Congressman Brown: 

This IS in reference to the potential grade separation al Route 83 in North Ridgeville, 

Ohio 

Our engineers have recently completed a review tiflhe potential prtiject, in ctiordination 
with officials ofthe Ohio Rail Developmeni Commissitm. and have concluded lhat the prtiject 
merits tnir active participation, \ccordingly, I am pleased lo mtbrni you that Ntirfolk Southem 
Railway Ctimpany is prepared lo provide $600,000 towards the projecl if constniction proceeds. 
Our participation is contingent up<m the slale and Itical officials obtaming full tunding and 
apprtival tiflhe projecl and, of course, fhe elimination ofthe at-grade crossing al this kication 

We kuik torward tti wtirking with ytiu tm this very imptirtant communify safety project 
and other matters td mutual interest. 

Sincerelv, 

Jh-
iruno Maesiri 

Assistant Vice President 
Public Affairs 

Operafing Subsidiary Norfolk Sout'^ern Railway Corapany 
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N O R F O L K 
S O U T H E R N 

Norfolk Southern Corporation Michael Scime 
One American Square Manager 
Suite 13/C. Box 82069 P"'''"' ^"^"^ 
Indianapolis, IN 46282 
317-635-4845 
317-267-9732 FAX 

October 25, 1999 

The Honorable Deanna L. Hill 
Mayor, City ot North Ridgeville 
7307 Avon Belden Road 
North Ridgeville, OH 44039 

Dear Mayor Hill: 

I am pleased in to infonn you lhat Norfblk Southern has agreed to participate in a 
tlemtnislralHm prtiject to mstall highway guardrail akmg the apprtiaches tti thc Root and 
.M.itltioek Rtiad crossings. I aptilogi/c tbr this delayed response to your June 24"' request 
but, as this IS a very unique demonstration project, it has taken a while to gel approval 
frtnn all interested parties. 

Norfolk Southem's participation will be in the fbmi ofa $16,000 grant which vvill act as 
matching funds for an Ohio Railroad Development Commission grant of $24,000. 
Together, ORDC and the railrtiatl will complelely fund the city's estimated cosf of 
$4(),()()() tbr thc fwo iiislallalioiis, .Any costs e.\i.eetiing Ntirth Ritigeville's estimate will 
bc the city's respon ability. 

Please note that Ntiriblk Stiuthem's partreipation is in the fomi of matching funds If 
remams the city's resptnisihility to apply for the ORDC grant .As vve tiiscussed, ORDC 
IS eager tti undertake this liemtiiistration aiui avvaits ytiur grant request letter. Onee thc 
grant is approvetl, it is niy undcisfaniimg tliat ORDC, NS and the city will enter mfo a 
three party agreement tbr "ns prtiject. Onee the agreements are signctl, the city will be 
resptmsible tbr prtiject etinstnictitm antl will be rcimburseti all expenses (up to S4(),()()l)) 
liy ORDC and NS. It will be necessary ui etitirtiiiiate all guardrail iikstallution cn N'S 
nght-of vv av with our engmeenng ilepartment and fhe city will be responsible Ibr locating 
ami aeetinmitidating all utilities (including railroad signal cables). 

I .iin very pleased thaf we have been .ible lo work out the funding for this safefy 
dcinonstration prtijecf. Thank you tor your patience during the process, i fyou have any 
questions, please do luit hesitate tti contact me. 

Smcerelv, 

Niich;! Iichacl Scime 
Public .Affairs Manager 

Cc: Susan Kirkland. ORDC 

Operating Subsidiary Norfolk Southern Railway Company 
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Ûb - 4 2000 

A Fi N O I . D 8c P O R T F R 
b b 5 TWELFTH STHEET N W 

VVASHINGTON DC 2 0 0 0 4 I 2 0 6 

DENNIS G LYONS 
( 2 0 a i 9 4 2 5 8 5 8 partot 

pubtic Record 

| ^ o ^ 9 4 2 5 0 0 0 
f * C S I M l L t SO.^ 9 i . i 5 9 0 9 

August 2000 

\ \ \ HANI) 

The Ikmoi.ible \'ernon A \\ illi.aiis, See'et.iry 
Surface Tr.insportation Rtiard 
Ol'ilce ot the Secretarv 
1̂ >2.̂  K Street. NW 
W ashington. DC 2042 >-()llOl 

Re: SIM 1 inanee DtiektH No. V̂ ^̂ SH (Sub-No 0] ) 
CSX ( (Mpor.ilion .iiitlsCSX TransportaiunvlrTe . Ntirftdk Soulhern Ctirptiralitm .md 
Ntnlolk Soulhern R.iilvva\~H-uuituui—<ontitil and Oper.iting 1 eases .Agreemenls 
Ctmrail Inc. and Ctnistilidated Rail Ctirptnatitm (Cicner» • * )versight) 

1 )e.ir SeerelaiV W illiams: 

I nelosed .iie an origin.il .iiul iwenlv five (2,s) etipies ol ( 'S \ -2 . the Replv ( ommenls of 
,\l->plie.inls ( SX ( Drpoialion .iiul CSX I lansptirt.ition. Inc.. to Ctimnienls M.ide on I heir 1 irsl 
Submission, w ilh i wenlv five ( 25) ctipies ol lhe \ enlied St.itement ol 1 hom.is ( i . i lob.iek pni-
duectl in a I'ublie X'ersion .«s an attaehmeiii, .iiul, m ,i separ.ite. sealetl envekipe, the tinginal and 
Iwenlv ti\e (.''^ ) eopies ol 'he lliehlv ('onruleniKil versmn. Siibjcet lo Proleelive ()itlei. loi liling 
HI llie .ihov e-ieleieneetl iloekel \ t eililie.ile ol sei v iee is inelutletl m the KepIv ( Ommenls. 

I'le.ise note ih.il llie three eiK losetl meh tliskelles eonl.im .i sep.ir.ile W onll'erleel 1 
Itirm.itleil eopv ol e.ieh ol lliese lilmes ( >ne i>l ihe diskelles ,i|so eoniaiiis spie.ulsheel in.ilen.il 
lormalletl in 1 seel 

Kiiullv tiale-sl.imp lhe em losed .uklition.il eopv ol this leller .iiul lhe Kejilv ('ommenls .w 
the time of l i l ini ' aiul leliiin ihem lo om messens'er 

I hank vou li>r vour .issisi.iiue m lhis m.Uler I'le.ise eont.iel the uiulersiL'netl ,it 
(202) *M2-.'̂ S:̂ S it vou h.ive .mv t|iieslioiis. 

/ 
Res|icelli/i;v i tnirs . ̂  

1 Tennis (ilvons 
( duiiscl for ( '.S'.\' ('orporation mul 

('.S'.\ Iransfyorlaliini. Inc 

rim 
Tnelosures 
ee All Parties of Recortl 



Oinceo1*tS*i2cr«lMV 

M16 - 4 ?000 
Partof 

puliilc Rocorci 

RFI-ORi; THF 
SURI .ACH TRANSPC)R i ATi()N I^OARI) 

STB FINANCE DOC K F T NO. 33388 (Si B-NO. 

CS.X C()RIH)RATI()N .AND CSX TRANSPORT.ATION, INC . NORIOI.K 
S ( ) I ! H I I : R N C O R P O R A T I O N A N D N O R I O I . K S()lI TIii;RN RAII W A '̂ 

COMPANY CONTROl, ANI) OPI-R A I INCi I.I ASI-S .ACIRI 1 MI N I S 
CONRAII. l^: ANDCONSOi lDAH 1) RAU CORPORATION 

(Cii;Ni-;RAi. ovi;RSicin 1) 

R K P I . ^ (OMMKMSOF .VPPI IC \N TS 
c s x ( O R I ' O R A M O N A M ) ( S X I RANSPOR I A I I O N , INC ., 

I O ( OMMFM S M A D F ON I IIKIR I' IKS I S« UMISSION 

(X'CmmscI 

Mark C i ,Ai tin 
IVicr.l Shiull/ 
( SX ( ORPORA I ION 
()iic lames C ciilcf 
MH i ast C aiA Sticcl 
Richumml. VA 2}2\') 

Patl! R iiilchciick 
( SX I RANSPOR I A llON, INC 
.̂ 00 Walci Slice! 
.Iacks(in\illc. 11. 32202 

Dennis (i ! \iitis 
Mai\ Ciabi iellc SpiaiMie 
Sliai tin I 1 av Itn 
,\R\OI,l)cK: I'OR IKK 
.S,*̂ 5 I ucl Ilh Sliecl. N W 
Washmgltiii 1) ( :()()() I-1 202 
(202) 'M2-^()(i(l 

Saiiiiiel M Si|ie. .Ii 
Dav It! 11 C lilllli ll 
Si FPcoK cV: JOHNSON I I I* 
l .i.iO Ctiiiiieelictil Avenue. N W. 
Wasiiineltin, D C 200.Vi-l79S 

Dated Atiuiist } . 20(H) 

C 'ounsel for . Ipfdicanls 
( S.\ Corporation aihl 
CSX I rtinsportdtion. Inc 



I ABI.F OF ( O N I FN I S 

PAC^F 

IN I RODl ICTION I 

T SillPPHRS 4 

1 Ohi(i .Aguicgatc Sitippeis 4 
2 ASin A Chemicals, liic 7 

Rcstiiiices WaicluHising and Consolidatuni Services 9 
4 ISCi Resouices 10 

liidiaiiaptihs Ptiwer <t l.iulit I.i 

II (iR! A l l R NI-,V\ YORK CI IA' ISSCI-S 28 

1 Canatlian Pacilic 28 
2 New N tnk Cit\ l-cinuinitc Dcvelupmciit Cmp .̂ 8 
.V State t i f New \ ' t i i k 48 
4 Ptnt Aii lhinitv tiTNcw Ytirk and New .lcrsc> 4') 

III PPNNSYl,VANIA ISSUl S 52 

1 Transptiitalitin Cummitlcc Chairmen ti l the Pennsv lvania I Imise til 
RcpicscntatiN es 52 

2 SI l)A-C(Hi .Itnnl Rail Ainhtiiitv 54 

IV OTIll R RAII ROADS 55 

1 Canatlian Naimnal llliiuns C cnlial 55 
2 l.ivuma, Avtm tV; l.ake\ille 5(i 
1 Wliceling t^ I ake Pne 56 
I W isciiiisin Cenlral '̂ S 
s liuliana Stiiilhciii Railmail 58 

V PASSI-NCil'R IN Tl-RPS I S 58 

1 Slale 111" Marv land 58 
2 Melrn-Nt i i l l i Ctnnintiter Railmatl Ctnnpanv 60 

VI 0 T I I I : R I NVIRONMI-N TAI AND SATI I \ ISSUI S 62 

1 Cit\ tiTCIcvcland 62 
2 Cdiijiicssntan Dennis Kucinich 7,"̂  
."i Idt i r City Ciinsintnim 7.̂  
4 Ohiti Rail Develtipinenl Ctimtnissitin 84 
•> U S Depaitment t ir Tianspnitatuin 88 

CONCl USION 89 

I -



n l-l-OR I T in : 
SURI .\CI TRANSPORI ATION HOARD 

S I H l inance Dticket Nn .CvnSS (Siib-Nti 91) 

CSX CORPORA I ION AND CSX TRANSPORTATION. INC , NORIOI K 
SOUH 1!-;RN CORPORATION AND NORIOI K SOUTIll-RN RAILWAY' 

COMPANY CON TROI. AND 0P1-;RAUNO 1.1-:AS1-;S ACiRTl Ml-N TS 
CONRAII, INC ANDCON.SOI IDATI-D RAIL C()RPORAUON 

(Cil Nl-RAI, OVI RSKill T) 

Rl PI Y Ol- APPI K AN TS 
CSX CORPORA l lON ANI) CSX TRANSPORTA I ION, INC , 

T(̂  COMMI-NTS MADI-: ON Till IR MRST SUBMISSION 

CSX Ctiiptnaliiin and CSX Transptiilat uin. Inc (cnlleclivclv "CSX'": 

"C S.XC " aiul "CS.X 1~ IIKIIV idiialK. icspcctixcl\ ! lilctl then Tiisi suliiuissitin m this 

mallei till ,liiiic I , 2000 (CS.X-1 ) (the Siilimissinn ") .Appidvimalelv lliicc titi/cii 

C nininenls were ihcicaTlci tiletl ! i \ (he pnlilic. incliiilmg shippers, lailinatls. States, 

cities, passcngei atithtn ities .nitl inteiests. iiuliisti lal atul legmnal tlev cKipmcnt 

tii^ani/ations. ptnts ami olhci gtncinmcnial aiilhtnitics. aiul tiihci mcinlicis td ihc 

public 

In several areas, tlie Ctimmcnts (ot lack til (hem) indicated that inajtii 

aspects ofthe Comail Tiansaclion had i!one well A mimbci ol lhe Commenters 

lemarked posilively on lhe lacl that the iinplcincntation til thc split oTC omairs 

unites and their separate operatitm as part ofthe systems of CSX and NS had been 

accomplisheii in a sa'e manner by CSX and NS. CS.X was fiaiticularlv giatiried by 



these coinments. which vvere made by the United Sates Department tif 

lransportation (p ,^). Amencan ChemistiA Coi'iicii (fonnerlv Chemical 

Mamifactmeis .Assticiation) (p 4). and DtiPont (pp 2->).' The American 

Chemistrv Council indicated that the Split tif Ctmrairs rtnites and thc new lail-to-

lail coinpetitmn caused b\ it had the effect of lower rates Ibr a nuinber ofits 

members (p .>) The CSX Stibnnssion (as did thai of NS) in detailed treatments 

indicated that labor relations issues mvolveil in the 1 ransaclion hail been resolved 

111 a generallv nuitiiallv satisfactorv mannei. and no comments taking exception bv 

anv labor orgam/ation or other labor interests were filed 1 here were no 

complaints that Chicago operations, or the independence of the Indiana I larbor 

licit Railwav ( "II IIV"), hail been impaired bv the I ransaclion. issues vv Inch the 

lioaid had identified as particular stibjccts lor oversight Decisitin Nti S'>, servetl 

.Inlv 2 v 1998 (the Decision" ), at l6l 

Manv commenters spoke oftlie o[ieiatioiial diffictilties that stiiroimdcd 

iin|ileinentatitin lollow ing thc Split I ).itc," .nul thc serv ice diTiiciilties th.it .ittendeii 

' I Inless otherwise nuhcatctl page lefcienccs maikctl w ith p lelei tti the 
[lagcs of the paitictilai Coinments being cited 

On the other hand, one coinincntei. the New N tnk ( itv I conomic 
Development Corjioration ( "NN'CI DC" ), .ictiiallv took issue with .i safetv 
provision rciimicd bv CSX \Ae discuss that in Part 111 below 

On .Inne 1, 1999, most ofthe routes and other assets ol C onsolidateu Rail 
Coriioration ("Conrail") vvcie conveved to one tif Iwo snbsidianes of Coiiiail. New 
^'oik Central 1 mes 1 I C and Pennsvlvania l ines 1 1C In turn, those coiniianics 
enteied into long-term operating agreemenls with CSX I and Norfolk Stuitnern 
Railwav Company ( "NSR "). lespc-ctivcly. tinder which those tvvti rail carriers 
wotild opeiate those allocated assets of Conrail as [iatt of then icsp-.-ctive rail 
systems Informally, we refer to the .hine I . 1999 date, officiallv caHcd the 
•Closing Date." as the " Split Date. " and vve icfcr to the assets of Cdniail that are 
being tiperated In CS.X I as being allocated to CS.X. and those fhat ate beiim 
operated bv NSR as bemg allocated to NS The remaining assets of (."onrait not so 

/ f o o l t l ' H C ( I i H i m i i i I t I i H t l i \ i / ' ( / X ' l / 



them These problems were discussed caiuliiilv bv c SX m its Siibmissiori. Part I. 

at p|i 2-1.V Uhere specific forms of relief are soi.'glit or clearlv pait ict i lari/ed 

problems are discussed m Comments relating to CS.X opciations. C S.X wi l l replv 

herein Othervvise. we wi l l rest on vvhat vve said m the .hme 1. 2000. Snbnnssion. 

and pomt to the Board s operational momtormg m place and informal availability 

o f the Roard"s staff with respect to operational issues Similarlv where 

commenters sav lhal things arc presently workmg oni satislacti : i l \ bnt reserve the 

right to comment in the ftitiiie i f problems arise, w e generallv do not icplv. ' 

In general, CSX wi l l replv lieiein to issues raised bv commenters concerning 

C S X s operations and C S X s obseivance t i f the conditions imposed by the Hoard 

in Docket No .\i.'^88 Norfolk Stuilhern Corporation and Norfolk Soiithern 

Railwav Companv (collectivelv "NS" ) arc also siibmitting replv comments ;. 

C S.X wi l l not replv to comments that appeal to it to relate onlv to NS 

W Inle manv t i f lhc Comments ate thoiightli i l antl arc iniiulft i l o f the scojie 

o f a proceeding such as this which is to jiulgc the working of coiulil ions .nul tti 

f l - i i i i l i lu l i - 11 i i i l i n i i r i l I rn i t i f i r , - \ - i i i i i \ / i , ; i ' (7 

allocated consist m large part ni the " Shaieil Assets .Areas " in which both CSX and 
NS conduct railroatl oiierations. with thc contiiniing Comail handling certain 
operations on their benalf 

' In onr Conchision to these Replv Comments, vve set forth ( SX s views 
concerning thc contiiuiatioii o f th is formal public Oversight proceeding. 

Since a mimber o f lhe comments are i|tiitc disctiisive. CS.X wi l l not nndertake 
to lespond to everv assertion made in the comments that refer to it. and 
acctndinglv. silence with respect to a paiticiilai assertion should not be taken as 
agreement: 

One commenter. AI-:S I-:astern l-"nerg\ , makes a comment related to the 
Rii l lalo Ratc Stn vcv. being coiulnctcd n f l inance Docket No ,v^,'̂ 88 (Stib-No 90). 
CS.X wi l l obsctvc the Board s instmction to confine Bnffalo rate tssncs to that 
pmeeeding. 
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sec i f theie are tinanlicipated maior problems that urgentiv r('c|tiiic the attention of 

the Board others seem to nnstmderstand the limits o' this proceeding CSX 

does not imderstatid the ptocceding to offer a standing fribiinal for adindicatitm of 

dav-to-dav operating and commercial issues, or to offer a contintial petition for 

reconsideration of issues detennined in the Conrail case itself after full briefing 

and consideration.' or determined in timelv pelitions for reconsideration filed 

tmder the Board"s rnlcs. Certainlv tins proceeding does not afford a general loriim 

for either the reformalit.n o f settlement agreements where a partv now wants mote 

than It had found stilficieiit at an earlier time, oi for the ad|iidication of issues 

hav ing no relationship to the transaction involved in the Conrail case Neither 

should It be einfiloyed rs a vehicle lot resolving potenlial issues which he in the 

ftitnie ami mav or mav not ripen into a problem 

CSX wi l l discuss the comments made in gioups involving v MIOIIS interests. 

I. S I I I IMMKS 

I, Ohio Aiii!i-oiiate Shippers In the ctMisuIciatioii of thc Comail 

l ransaction before the BoartI. thice Ohio aggregate shippers. Martin Marietta 

f t i be sure, reiection o fa condition m the main case tloes not piccltulc its 
imposition m an oversight proccedinu. sec I / ' SI ' , served March 3 1 , 199S. at 6-7. 
lint It can be fanb. sauf. as the Boaiif said a vear ago that: 

Onr oversight conditton is not ncarlv as bmad in scope as 
|the [lartv |1inag!nes It docs not give all parties, in all 
circnmstances. a second bile of the apple The oversight 
condition was intended to permit ns to determine whether 
the Ctinditions lhat we have imjiosed are working as 
intended to amelmiatc competitive or other harm, and 
whether anv additional conditions are rcijtined to remedv 
snch harm : 

( SX XS ( R. Decision No 124. served Mav 20, 1999. at 7. 
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Matenals. National Lime A; Stone, and W yandot Dolomite made substantial 

presentations 1 hese Conrail-served shippers were conceined with the impact of 

the division of Conrail on certain of their Conrail single-lme rail movements Ihev 

contended that the NI I I . Settlement, winch prov ided relief for shippers using snch 

•one-to-two " roiites, wonld not prov ide adequate relief for them Towaid the close 

ofthe Board's consicleration ofthe Conrail inatter. CS.X and NS made a proffer tif 

a contractual settlement to those three shippers which, among other things, 

provided for actual smgle-liiu- service, using tiackage rights, on certam movements 

having certam specifications as to inmiinnm innnbcr ofcars. limited lo live vears, 

Martin Marietta accepted the proffered settlcir.ent The other two shippers tlul not 

The Board im()o.sed the lenns ofthe [iroffcied settlement, with some 

enhancements, upon ("SX and NS as a condiiion wMh respect to those iithcr two 

shippers The two shippers challenged the Board s lailnic to give them additional 

relief bv vvav of finther, pennanent, single-lme service via tiackage rights in 

thc United Slates I onrl of Appc.ils ftn the Sectuul C iicnit These twti shippers also 

now seek (or appear tti want) modifications ofthe coiuhtions imposeti for their 

benefit in tins ovcisight proceeding.'' 

Citing the opcating difficulties that were experienced dnring the first vear 

alter the Split of Conrails routes. National I.imc seeks icmtual ofthe live-vear 

limits on the single-lme serv ice that is being prov ided to it niulei the condition 

(pp 2-.̂ ) Bnt tluMc IS no connection between (i) the service difficnities that 

Ohio Rail Development C"ommission"s Comments support these shippers 

5 -



fol lowed t!ie division ot Conra i l s unites, and (it) the appropriate length of time for 

the shippers w ho fonnd certam o f their single-lme inov ements become joint-lme 

movements to adjust to those changes and seek tii use single-lme service to other 

markels The five-vear period was the tenn of the profferetl vctilement and CSX 

and NS did not iiiidertake to make these special artangements continne 

indefmitelv 1 here is no reason lor the Board to cliange a decision which it verv 

conscionslv made .S'cc Decision No 96, served October 19, 1998. at 8-9, 

c lanfying thai the condition extended for only five veais from the Split Date 

Nat ioml l ime savs that the condition •.honld last until (. S.X and NS jtistilv a 

complete abandonment o f service (as wtmld have been the case i f Conrail has nol 

beer "split" ) (p >) That is snnplv an aignment that a transaction is contrarv lo the 

public interest i f it creates anv " tine to two s. " a prtiposition rejected bv the Board 

III Its Decision No 89, seived .Inly 2.^, 1998 (the " Decision ), apiimvmg thc 

Transaction 

Wvandot Doltimitc ilocs nol appeal to seek <iii extension ot thc livc-vc.ii 

period bnt complains that it has not been able to use thc single-line service made 

available t i it as Irciincntlv as it would like But it is clear that the ( aiev-to-

All iance inovement has dried tip because o fa tlecision In Wyandot Dolo in i les 

cuslomer for vvlnch neither CS.X nor its serv ice was to blame CSX would gladly 

have continued tiperation t i f that serv ice for the period specified in the condition 

Wvandot Dolomite savs that its inabililv to use thc condition otherwise has not 

been due to operating diff icult ies, but to the 40-car miniimiin re(]tiisite to the 
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single-line service lendered via the trackage rights (p } ) However, no formal 

lecjiiest for modification o f the condition is made. 

The running o f short trams, particulariv o f aggregates, is not efficient Slunt 

trains leqnire as much in the w av of crew s as long tiains and proportionatelv to 

then lengih burn more fuel 1 hev are imt a prodtictive nse o f ra i l assets So the 

rtmning of shoil nm-throi igh trams would increase the biirden imposed on the 

earners bv these special arrangements .A 4()-car thieshold for the entitlement to a 

special nm-throngh tram on a tiackage rights basis with a single crew is certamlv 

not imreasonable l or new movements, it was made higher, as the Board 

detennmcd in this case Condition No 4.i, Decision at 179 (dO cars for new 

movenients o f more than 75 miles) Dropping the 40-cai threshold wonld increase 

the burden on the cairiers. while decreasing the benefit lo the shippei, of trackage-

right single-line serv ice 

Neither National I .ime tun Wv.iiulot Dolomite makes a case that wtmld have 

been a[ipropiiate for acceptance i f the Boaul were looking at lhcsc issues loi the 

fust time, and their presenlalions certamlv dti not reach anv tlnesholil for relief 

appropnate m an oversight proceeding of thc picsent nature C S.X is .ippicci.ilive 

o f these shippers" business and wi l l faithliillv perforin Ihe special services leii i i i ied 

bv the condition during its term No change m then silnation is appidpiiatc 

2. A ' ^ IM A ( lu'Hiiyals, Inc. This shipper is located m Ashtabula. 

O I I . ami ships ha/ardon; chemical materials, as pertinent here, to deslinaiions west 

and south o f Ashtabula It has been concerned that CSX, w hich is the carrier that 

ha; succeeded to Ct-nia i rs service to ASH I A s tacil i tv. mutes its shipments with 
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an initial movement eastward to Buffalo In response to .ASH 1 .A s concerns, the 

Board imposed Ci-ndition No 24 leiiiiiring consultation with res|iect to the rontmg 

of-ASI 11 A s ha/ardous materials sln[iinents Decision at .ASH T A has not 

made a filing in this proceeding itself, bnt vvroie a letter to the Ohio Rail 

Development Commission ( "ORDC""̂  outlining its ditticiilties and thc negt>tiaiiotis 

It has had w ith CSX. ()RDC submitted the letter iii its filing The letter states that 

there has been a great deal of comniinncation between ASH TA and CSX. and savs 

that that connmmication. which takes place on several levels, "represents a 

significant improvemeni from that which was experienced pruir lo CS.X laking 

ov er a portion ol the Conrail assets "" Nonetheless. ASI I I A states lhat it is still 

conceined about the routing thiough Bulfalo and wishes to h.ive its movements '.o 

thc west and south re-staged ihrough Willard N'aid oxx the line tti C'Icveland v.csl of 

Ashiabuia ll notes that this routmg was in fact nsed for a period of Inne Init C S.X 

then tiirneil to using the Buffalo routing agam. 

Preliminaiilv. it should bc noted that .ivoidaiicc oTciicuitv is frcijucntlv noi 

ret]unctl m ordet tti have a safe nuwement of chemical ami OIIUM ha/anlous 

cargoes, and liiat in fact iinite often the longer of two mutinrs pi tiduccs the s.iler 

nun emeni Manv considerations enter into the piclurc. I'icltidmg the iininliei of 

handlings received atul llic lengths ol tiine cars .ne heltl in vards Total mileage is 

tmlv tine consideration Among other things, the s;ifc movement ofsuch c.irgoes 

mvolves aggregating and then a|-;propiiatelv disaggregating trains devoted lo such 

cartioes. 
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As lo .A.SH 1 A s operation. C .S.X services it dailv wnh a switch crew Dunng 

the period when cars were routed directlv wesl toward \ \ i l laid. the crew separated 

oul .ASH T.A s eas'i vinnd traffic from its wesibound tralf ic and left each for pickup 

bv eastbound and westbound trains While CSX I s e.istbotmd trams toutinelv had 

sufficient capacity to pick up ASH f A s eastbound cars, the westbound trams often 

did nol have sufficient capacilv to pick up westbound cars, eiiher because ot then 

consist bv the tune they reached ASH I A. oi becau.sc o f the number o f the .ASH I A 

westbound cars available for pickup on the dav m i|uestioii Accordinglv. CSX T 

Tound tluil soinc of ASH 1 A s westbound cars sal for up to several davs befoic lhev 

could be mov ed This, o f course, w as imt a desirable form of handling 

.Accordinglv. CS.X I changed the handling plan to move all o f ASH I A s 

traffic first to Buffalo (o bc divided between eastbonnil .md wcstbotiiul .iiul 

assembled into the a.ppiopriale trains 1 he end icsult is a more consistent l i.nisil 

time While CSX 1 ha^ ',!ie matter under sludv and does mil rule out the ptissibilitv 

oi ictninmg to the |irioi operating [ilaii oi some modificatit in o f it. it must in.iinl.un 

thc tl.iv-tti-tlav operating ncxibil i tv to coiulnci its operations safciv ;ind efficientiv 

( S X I wi l l continue to ciinsult w ith .ASI 11 .A as operational ailjustinents arc made 

,As noled ASI 11 A tloes not seek am specific relief from the Boanl 

3. Resouices W a ichoi is i i i t i ami ( onsotidafioi i .Services ( "KW ( " ) -

R\ \ ( operates a sinall private intermodal terminal in North Bergen. N.l. on the 

New ^ tirk, Stisi]uehanna tV Westem Railroad ( "N^'SW ") and prov ides container 

yard .nul warehousing services foi international ocean carriers .Scf Decision 

at 12.'̂  It coin[ilaiiis that it docs not have ctimiietit ivc mtermodal service from 
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CS.X despite representations lhal such service would be eslablished post Split. 

RWC alsti ctimplains lhal CS.X has refused lo meet to discuss service issues 

CS.X understands lhal the primarv international ocean canier customer 

utili/ing RWC is Hanim which routes its (. hicago North .lersev traffic via NS 

eonnecling lo NYSW. (.'S.X understands lhat 11 aiijin utili/es N.Ss l.aiule'is ^ ard 

intennodal terminal in Chicago and has a service contiact with NS. 

Ihc fact IS lhal RWC does have access tti mtermodal service provided bv 

("S.X Intermodal. Inc CCSXI"") wilh rail transportation In CS.X I . lor its business 

lo thc extent that RWC has container or trailer business and wishes lo iitili/e that 

intermodal SCIA ice, it can easiiv access anv xif the CS.Xl terminals at I ittic ferrv. 

North Bergen and Kearnv, all quite close lo it in Northern New .lersev .As lo 

direct inlermtidal service at RWC s own facilitv CSX notes that the RWC facilitv 

IS a local station on N \ SW I herefore anv duect service involving C S.X must be 

muted interline via N> SW .md ( SX CSX has met with NN SW to arrange jmst-

merger )oinl-line inlermodal service to the l\V\C facilitv indeed, .is .1 icsiili 

of those arrangements, a seivice pmposal was made bv CSX to I lanim for direct 

scivice in coniniiclion with NN SW to the RWC Tacilitv However, this proposal 

was declined and Hanjin retained its existing service mute via NS and NN SW 

CS.X IS willing lo work with other oce.ni carriers or other cusloineis of RWC along 

with NN SW lo ctinsider futtire opportunities lor direct service to the RWC facililv. 

4. IS(i Resouices This coinpanv is in the business of finding uses 

for Ilv ash ' nn coal-btinniig electric utilitv plants and ananging transportation of 

thai w.isic piddncl tti places where it can be used The matter discussed m its 
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Coinments involves a route from Montvi l le, CT. al the .AI-:S Thames Power Planl, 

to ( iood Spring. PA. where the l ly ash is nsed as landfil l fo l lowing coal-inimng 

activities Thc plant al Montvi l le is served bv New 1 ngland Cenlral and the 

mining activities at Ciood Spring are served bv the Reading Blue Monnlam & 

Northern ( "RBMN "). The muting before the Split o f Conrail was New l-ngland 

Central Conrail R B M N In the split o f Conrairs routes, the old Conrail lines 

mvolved, which were belween Palmer, M.A, and Reading. PA. were divided 

between CSX and NS. requiring the movemeni lo become a four-carrier nu'vement 

instead o f a thiee-cairier movement CS.X and NS ttuik the place of C onrail .nul 

handed o f f t he t ra f l c betvveen theniseKes al Oak Island According to ISO, this 

rouling did nol work as congestion al Oak Island in the North .lersev Shaied Assets 

Area was sermus and transit times became unacceptable An ailernalive routing, 

including the nse ol two shorl-line earners m Vermont .md CP s St l awrenee tV 

I ludstin, was subslitiited for the CSX-NS partici|iation in the i i ioveiiKiit iinpmv iiig 

tiansit times but creating a livc-carncr itititc l lus i ive-c.inici ronting eliiniiiated 

both CSX and NS from the ronte 1 lowever, accordmg to ISC, it appears lhal the 

Tive-caiiiei rontmg involved the nse In R B M N OTTOO Teet oTNS s tr.ick r. i 

Pack .Mton ,liinction al .Inn TImipe. P.A (p s) 

IS(i"s cunenl problem, it savs, is caused In NS s uirAillingness to pci ini l the 

nse t i f the 700 feet til" its tiackage ftn the nunemenls in question afler .hme 1. 2001 

NS IS reported bv IS(i as wishing Iti receive the Ilv ash from thc St I awrence A; 

Hudson al Binghamton. NY. vMlh interchange with the R B M N al Mclumpanv. NN', 
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thih cieatmg a six-carrier route after handling In thc New I ngland C entral and the 

twti Vennont carriers (pn 4-5) 

CS.X has a commercial mterest in the tlv ash removal operation, although il 

does not direcllv serve the plant at Montv ille W hile CS.X would like lo participi lc 

in the mute, it is w illing tti continne lo exclude itself trom the riuite if necessary to 

provide qualilv service to the Ilv ash operation .Above all. CS.X would not want 

the routing to cause diftlcnllv in the North .lersev Shaied .Assets .Area wheie the 

tronblesoine hand-off between CSX and NS occinrcil with icspect to these 

movements in the earlv months lollowing the division ol C'oniairs roules C S.X 

volimtarilv withdrew from the routing when the ()ak Islanti difficiiltics were 

experienced It is important lhal operations within the shared assels areas be 

efficient and for that purpose CSX ami NS have reslricled even their own activ ities 

within lluisc areas, delegating manv oflhem It the continumg C onrail opei.ition 

CSX will be willing to work with thc originalmu carrier. New Tngland Central, 

and other carries in developing an efficient mnte 

It appears that the problem vvhich the IS(i filing bnngs to thc Btiaiil s 

attentuin iclalcs to NS s position with re.., xt to the contiinieil use of the seginent 

oflts lines leijuircd In the picsent llve-cairicr movement CSX is not familiar with 

the .inangements made between the participating earners for the use of NS s line 

m this vvav. and does mil know whelhei the arrangements were detour 

arrangements, trackage rights, or otherwise NS will be stating its position in lhat 

regaid in its Replv No relief is sought against CSX CS.X hopes that a sohition 

can be found for ISCi which will provide an acceptable and consislent cvcle time 
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for It withtiut preiudice to v\hat (."S.X believes to b" ar. important principle, namelv. 

that the basic tenns ofthe creation of shortlmes. bargained ior among the parties, 

be respected 

5. Indianapolis Pouer & Light liuliaiia|iolis Power l ight 

Companv ( "IPI " ) lesuiTecls .irgiiinents that the Board has soimdlv leiecled afler 

full consideration IPI bemoans that Indianapolis did luH become a shared asset 

area, hoping that the Board will reconsider and give it a lesser consolation pri/.c 

(p 6. n 5) IPl also adds a new dimension to its argnnieiit t " bid"" from Norfolk 

Soulhern. responding to tenns that ate commerciallv absuid. for coal lhal is 

contractu.illv bound tti another carrier to demonstrate that NS cannot 

"effectivelv" compete with CS.X in Indianapolis 

W hat is thc goal oflhesc Comments'' It is to give IPI . which now has even 

more opportunities than before the Conrail Transaction, even nunc opportunities, 

at the expense of CSX and INRD 

I he principal coal-bnnnng plant ol IPI in Indianapolis is Stout IPl "s 

smaller plant. Perrv K. is Iti be sold, and published reports indicate that Pciiv K 

will bc converted to burn mainilactnred or natural g.is .s. t C'S.X s Submission 

al 8s Pntu lo lhe ("onrail fransaction. Sttml was seived solelv In Indiana Rail 

Road C ompanv (" INRD" ). a shortlme mannilv-ownctl CS.X subsidiarv ninmng 

about 1 10 miles lo the Southern Indiana coal fields A three-carrier mov ement, 

involving a short line, Indiana Soulhcni Railroad ( "ISRR "),^ Conrail as an 

ISRR has filed Comments supporting IPI.'s position 



intermediate carrier, and deliverv bv INRD. was also possible Verv liltle business 

was done on that route Movements ofcoal from liastern mines served bv C onrail 

or from Powder River Basin mines thiough interchange with Conrail al '!ie 

transcontinental gatewa.vs was a possibililv. though the coal mines iii the I asl 

sei v ed bv Conrail w ere considerablv few er in number than either those of CSX tir 

NS Delivery of anv ofthat Conrail coal vvould have to be effected through 

interchange or swilch In INRI) So ilmse movemeii's wonkl involve three tn fonr 

caniers .According to IPl . a binld-oul possibililv existed in which the Stout Plant 

could bmld a conneclion toConrail s Indianapolis Belt I me. which would have 

given C'tiinail duect access to Stout, and ISRR two-cariiet .iccess to Stout 

Altei the transaction. Sttnit ol course still has its smgle-line service via 

INRI) ll has ex|iaaileil access, vi.i CS.X-INRD. to all ofthe coal sources available 

to CSX, including lhose CSX aequned Irom CUniail It has access to ISRK coal m 

a two-canlei movement involving ISRR .uul NS ll has single-lnie access to .ill of 

NS s 1 .istcin coal sources, mchulmg those acqinied from C tunail It also has two-

can ici scivice (Via inteiehange at the transcontinental g.itcw av s) to Powtlci River 

B.ism coal V l.l either CS.X oi NS It also has its nghts to Innl tl ont to thc 

IiuIiana}Hil:s Belt 1 me (iicseived In Condition No 2 v Decision .it P" . in oidei to 

reach either of ISRK or NS in that lashioii and have them serve Stout in single-hnc 

service using the binld-out 

What mote could IPl. want ' " I ven nunc new tiptions It wants three 

camers. not the one it had before the Comail transaction, not the two it h.is iio\v. to 

h;ive direct phvsical access to the Sttuit PI.mi it w.iiits autlmii/alioii that ISRK be 
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able lo use NS s nghl of direct access ov er INRD to Stout Is lhal right of direct 

access lo Stout to be in lieu of NSs direct right of acc s'' Of course not IPI, 

wants all three carriers to have direct access, thus not on!-, giving it single-line 

diiect access to all the Hastern coal mines served bv C SX and NS (that is, 

substantiallv all oflhe coal mines in the i:ast), but to ai! ol the smaller Southern 

Indiana coal mines served bv ISRR and INRI) to all ofwhich it presentiv has 

access, m the case of ISRR on a two-carrier basis. And, of course, it woulo have 

multiple ivvti-carrier movement access to Powder River Basin coal In the 

aggregate, it would have access to most oflhe coal mines in the lower 48 States 

and three carriers hi deliver their coal to IPI No substantial reason has been given 

thus to change the Boards alreadv gcnemus disptisitmn ofthe IPl. requests ! he 

Board should reaffirm its prior rulings and denv IPI "s requests. 

(a) IPI-s Stout and Peir> K Plants Arc i:iitilled to No I tnt her 

Relief Trom all appearances. IPl is altein|iting to expltnl llns oversight 

|)iticeeiling to gain benefits to winch tt is imi eiilitled In thc Decision, the Boaid 

gave NS access to the Perrv K planl via a ("SX swilch, therein creating a second 

carrier o|ititin and expanding the coal sources available to that [ilaiil NS also 

gained access to the Stout plant via an INK!) swilch or Irackage rights over INRI) 

(at IPI "s election), also increasing o}ilioiis .nul expanding the coal sources 

available to lhat plant 

IPl. makes clear lhat it is pleased to have llns new access In NS (p 14, 

n 11) It snnplv wants more Specificailv , it seeks dneel access bv ISRR at both 
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|>lants to supplemeni the NS access vvhich the Board has imposed .Anv snch 

additional rchcf w ill amount» i tmiust enrichment. 

In several filings before ire Board, CSX has explained the pre- and [losl-

Trans.iction scenarios al Perrv K and Stout W e have given a svnopsis again as to 

Stout Itist abtnc While C S.X would prefer to spare the Board another reading of 

them. IPl . s repetition of inaccuracies concerning rail access at those plants 

requires initlming the facts vet again 

Peny K IPI ctintinues to lament that the Boatd offered no "•icmctlv " at 

Perrv K .SVc W eaver V S at 1 Bnt, as the Board conectlv observed m Decision 

No 89. "("onrail [was] alreadv a bottleneck cairier ctintmlling rail access to this 

plant Thus, the transaction will not create new market p.iwer Decisional 116. 

ISRR could access PCIIA K onlv via a joint-line move No other railroatl served 

the plant Until .lanuary 1*>98, ISRR s inovcincnts were governed bv CUntiacl 

4'̂ '̂  ^ among Conrail. ISRR. ami IPI In October P)')8 that contract expired, it 

w.is leplaccd bv a tariff. C R Idl I 

Post-l ransaction. CSX subsliltileil for ( K 461 I its ow n tariff COBU-4, 

theiebv niamtaunng the same ( tmrail |onit-lnic rates for ISRR-ongm coal 

("tmtrarv lo statements In IPI . ISRR [lavs Ihe same rale for ISRR-C SX coal 

inovements to Perrv K that it paid for ISKK-C onrail movements to Pcnv K The 

Transaction gave NS access lo Perrv K and the opportunitv iti brmg NS-origin 

On occasion, when Perrv K was biirniiiiz coal fuli (ill (between 250.000 and 
.T50.()()0 tons vear). INRI) supplied coal lo S'̂ ioiit that was then trucked to Perrv K 
Accordinu to IPL, llns movemeni occurred onlv during ""einerueiicies " Weaver 
V S al 10 
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or Western-origin coal to Perrv K thrtiugh a cost-based switch In C S.X In short. 

Perrv K is in a better position todav than il was befoie lhe I laiisactioii, 

Accordinglv. it is nol enlilled to addition.il direct access In ISRR 

Stout IPl. siales that ISKK should have the nght to serve Stoul directly, "at 

a trackage rights lee of no more than 29 cenls per car-mile, with ironclad 

assurances of non-discrimmatorv dispatching and all other arrangements so that 

Indiana Soulhern is nol prccltided Iwm being an elfeelive competitor " IPl. al 7. 

.As with Perrv K, IPl siin|ilv wants •"moic"" a lot more 

" Alllmnuh it now insists llu't the Perrv K ami Stout plants bmn onlv Stuithcin 
liuliana coaf. diniim the coiisolulation iimceetlmij. IPI activelv arguetl tii.it it 
w.inted the riizht toTriiu: wesiern coal io its Pcnv K and Stout plaiits IPi - > 
at .v4-.>". /</,l:x I (Weaver V S ) at I \ 20 

Maintaining existing coinpctition i v moving 
western coal is oTciitical rnuiortaiice tti |p | because it 
mav need lo use western coal to compiv with its 
enviroiimental obligations uiuler the ( fear Au .Act and 
other slatutes or rei'ulalioiis IPI woultl have to relv on 
sources oulsuie of Tiidiana to obtain lower sulfui coal 
(liven that low-stillin coal reserves in tiic ! ast aiei|iiitc 
iiniileil .mil iii dem.nul. it is more iikclv that IPI woulil 
buv western coinpli.nice coal 

Ttll example, m the vear 2(H)(). much unccitamtv m 
ulililv coal markets will ilevelop. as Phase II ol the ( lean 
All Act Ameiulmcnts ol |9*;() become cTiecHvc 1 'iitlei 
Ph.isc 11. IPI III.IV h.ive to "sciiib moic ol the siiPui from 
Its emissions, or otheivMse have to usc low-suilur coal 
(ll mav not have to ilo so pteciselv in the vear 2000 
because IPI can acciiimilate credits. ilcfeiiinL; such a 
decision j depeiuhm: on the cost of low-ami Ingh-siilTui 
coal, the ciist of scriilibing, the cost of sulTui thoxule 
credits, and other facttns, IPl mav well bc ict|iiiieil to 
change coal snfiplics lo meet the tlicn- ijipiicablc emission 
limitation leqmrements, alter onr current cuntraet for 
high-sulfur coal expires in 2002 In addilion, I PA s 
rcccnllv proposeil o/one and particulate regulations and 
I-P.A's recent pttinosal lo reduce nitrogen oxide emission 
may accelerate II ' l . s need lo buv wesiern compliance 
coal (l-niphasis added I 
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Before the Transaction. Stout was diiectly served In one railroad INRI). 

INRD ran unit trains ofcoal from the nearbv Southeni Indiana coal fie'ds In 

addition, under Conlract 455.̂  among Conrail, ISRR. and IPl., ISRR could nunc 

Souiliern indiana coal via Conrail to INRD for deliverv to the planl by INKD In 

|99(i. IIM, entered into an agreement wherein IPI gniiiled INRD what was close lo 

an enlire requirements contract on coal movements tt liie Stout plant i iial vear. 

the ISRR-Coniail-INKI) movement amounted lo onlv I 58.000 tons (compared 

with Stouts aimual burn of about I 5 million tons) Since 1996. |00"o of Stonrs 

coai requirements (except for two trams in 1998) weie met wilhoiil an ISRR-

( tiiiiaiI~INRI) movement '' 

In ( oiuhlion No 2.i, NS gained the right, at IIM^ s_ti|iljt_in. lo .iccess liie plant 

direcllv v la tiackage rights or v la a sw itch In INRD IPI does not want to lose tins 

new carnei access, it siin[ilv seeks additional direct access bv a thiiil canier. 

ISRK As iustification ftir this unpiecedenled three-carrier direct access. IPI 

cl.nms that NS cannot eflectivelv compeie wilh CS.X 1 ike manv ol IPl. s 

slatcmcnls m this puicccdmg, that conchision lacks factual sii|i|ioit 

During 'he Conrail iimceediiig before the iio.iid, IIM mamtamed that it had 

the abilitv to bmld out from Sttnit to reach a nea'bv Conrail Ime, thereby giving the 

option of gaming direct physical access to a rail carrier other than INRD IPI. 

" The INRI) conttact was not quite a lull icqtiireinenis contract 1 he amoimt 
excinded is lliuhlv Confidential (with the exception noted above) It mav be seen, 
subiecl lo the iVotective ()ider, in Vol . i l ) . CSX NS-1 78 al .>9(i cl seq. But after 
199(1. the relalivelv small amount of excluded coal has also come via INRD hum 
the mines it serves Clearlv. IPI, felt that it was in Ms interests lo move th.il 
uncommitted coal v ia INRD ralher than bv ISRR-Coniail-INRI) 
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toiigiit iiard to retam its bmld-out rights, vigorouslv maint.nnmg that a build out 

not onlv constrained INRI) pricing, but that construction ofa build out was 

cconomicallv feasible IPI.-.^. al 22-24; id.. \ \ 2 (Porter V S ). ul.. \ \ ?< (Anacker 

V S ). /(/ . l-:\ 4 (Crowlev V S ) al 8. IPl.-l I al 21 ( In anv evenl. a bmkl-oul to 

Comail from the Stout Plant is feasible ""): IPl.-i I at 22 ("Mr Crowlev and 

Dr Woodward also testified that the bmld mit o[ieiates as competitive leverage 

over C SX s subsidiarv INRD. Tin. ICC .md SIB lecogm/e the compelilivc 

leverage offered by bmld-out options ""); and IPI -1 I at 2:̂  (" Based on evuience and 

precedent. IPI . s build-oul o[ituin lo Stout is feasible ami must bc meanmgfuliy 

preserved ") 

The Board agreed In C timhtion 2.^ the Board gianted IPl s request and 

required CSX to "provide conditional rights for either NS tn ISKK to serve anv 

bnild-oul lo the Indianapolis Belt I.me Decisional 177 Itn C'S.Xs compliance 

with that aspecl ol lhe coiuhtion, vci' C SX s Snbnnssion at 8> W itli the builil-ont 

optu n. ISKK has the abilitv, without lurlhei actum lmm the lioaid, to tib;.im 

access to Stout If IPl wants Stout to be served directlv In three carriers laMier 

than twii. insteatl of liiiilici consciiplmg the propertv oi C S.X .md its subsidi.iiv 

INRD. IPI i tnild make the investinent, which it has saul was cconomicallv 

le.isible. and construct a bmld-out 

IPI. seems lo be in a selling, rather than a bmldinii. mode Accoiding to a 
ie|iort in llic Wall Sirccf .Iniirihil. .lulv 17. 2000, A C iVl has auieed to be acquired 
bv Ai:S Ĉ orp TTie RoarJ onPT.'s parent. IP.AICO. appmved the deal on .lulv 14. 
2000 Accordnni to Mie }£(lll_SliretJoji2-n('i AI S aniimached IPAI.CO m the" 
Spring. altnicte(.riiv. among otTiertTniigs. tfic vOOO MW pt.ilfolio of ""efficient 
coal-nied [ilants owned bv IP.Al.CO s utilitv Indianapolis Power l ight Co " 
I inder the deal. I PAI.CO "shareholders would receive fiactional shares H f .AIS 

/ ; i in l l lD l i - < i i l l l l l l l l i i l • -II i i r x l / ' i ;e<' / 
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(b) There Is No Hv idence at this Time lhal NS Caimot C tnnpele 

IT'fectivcly for Movemenls to Peny K and Slont IPi asserts lhal the NS access 

to Petiv K and Stoul is not an " efficient and ctnnpetitive remedv " (p. i) in 

support ofthat assertion. IPl tosses a number of sometimes dis|ointed. convoluled. 

and irrelevant arguments forthe Boaid's consuleialuin CSX addiesses those 

arguments below 

(i) NS"s Best and Tinal " Rales IPl makes much of 

NS's respon.sc lo IPl 's request tor bids to serve tlie iVirv K and Stout plants, 

slatint' that the Ingher NS bids ev idence NS's inabilitv to compeie 

Perry K In Table 2 m W eaver s verified siatement. IPI. compares the NS 

liuipoiied best and final " rate loi a movement via ISRR and NS lo Stout, winch is 

then tmcked lo Perrv K Weaver V S at 11 This is an odd routing trucking 

iSKK-ongm coal from Stout to I'erry K upon which to icqucsl a latc ftom NS 

Accordmg to IPl tins route has onlv been used m "•emergencies " W caver V S 

at 10 So It IS bewildering whv IPl. bases its conclusion ol noncoinpetitiveness on 

a talc fill a nuivement thai is rai el v used 

l iirlher, in what appears to I an incompieliensiblc st.iteineiii. IPl asserts 

that "CSX imposes a substantial penaltv on cats supplicti bv Indiana Southeni 

versus those supplied bv IPI. |loi movements In Perrv K| "" Weaver V S .it 1 I 

IPl. then instrucls the reader to compare the figuies m "('oluinn I"" (although thete 

I l iiiiliiiili I iHiliiiucil Ui<m jirrviiius /v/ei'/ 
Stock valued at S25 for each sliaie of IPAI.CO sUick t.icv lender a I6"ti 
pieinmiii lo IPAI.CO s price '" 
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Is no column so designated). v\liich purportetllv " |a|pplies m cars to be siippiied In 

ISRR" with "Column 2. ' which [iiiiportediv •'applies in Private Cars "" hi I lie 

impression IPI. gives is that the rales for the ISRR NS I mck movement are 

substantiallv higher than the iate under ( onrail COBI '-4 rate because "CSX 

imposes a substantiai penaltv on c.us supplied bv Indiana Southern versus those 

supplied bv IPl. " IPI. then adds that • IPl, has lost competition at Perrv K as well 

as Stout, because CSX is imposing tales and charges that are higher than those 

imposed bv C'oinail at both Planls " Weaver V S at 12 CSX does not know lunv 

It IS •imposing rates and charges that are higher than those imposed bv Conrail " 

when CSX republished Conraifs 461 I tariff with the same rates that Conrail 

charged Moreovei, CSX is pu//led bv IPl "s reference to lhe •'subsianliai penaltv 

on cars supplied bv ISRR versus IPl The Conrail Id I 1 tariff as is generallv lhe 

induslrv practice, distinguishes bciwecn rates ioi cusiomci-stipplied cars (which 

arc lower) and talcs for railroad-supplied cars If ( SX is clian-mg a • substaiitiai 

penaltv imdei itsCOBl i - J larilf loi use ol ISRR cais. then C omail w.is alsti doiiiL' 

so 

Slont Similarlv, IPI. presents a rate lmm NS hn a nuivement lmm various 

Stiuthern Indiana coal stitiices to Stout Because the NS rates are Ingher than the 

INRI) rales, IPI. concludes llial NS is not an effective competitoi But it is clear 

that IPI.'s solicitation ofthe NS bid is a red herring ami that scrums reliance <.ni it 

would be sadlv mistaken lodav, as was the case when the bid was solicited, 

substantially all ofthe CA\\\ requirements ofthe Stout |ilant are under conlract with 

INRD IPl. tries lo dismi.ss the cnirenl conlract requirements, saying that NS was 
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nol limited lo anv coal lonnage not mined under contract with INRD Tiial is 

beside the point I he bid lhat NS submitted was for coal in anv quantilv, funiisiied 

m trains of 50 or more cars Tiie bid was to remain open for a vear I he bid was 

submitted by NS on .Iune ,"̂ 0. 1999 (very soon after the Spin dale, when NS was 

verv busv with implementation pmblems) What IPl. got. and what it piesnm.iliiv 

asked for. was in essence a bid for "any quantity " ofcoal lo be ofien for a vea.r " 

So, iheoreticallv (although NS knew well thai v irtuallv all of Stout s coal was 

commilled lo INRD unlil some lime at least in the vear 2001 ). NS made a bid 

which would be acceptable to it if it was lo ctner all of Stout s nec's or il NS vvas 

called upon tti furnish onlv 50 car loads about s.OOO tons, or i ^̂OO '' of Stout s 

coal requirenienls durmg tiic vear One does not have lo know much .ibout the 

coal shipping business to know that the bids von will gel for lransportation will be 

enorniouslv different ifyou ask •(iive me a bid lor coal in anv qu.nitilies under 

which I mav give vou no business al all or as little business as five tlunisaiul tons a 

vear, " oi C live me a bid fo: wi.il covering snbslanti.iilv .ill of mv requiiemenis lm 

a vear, " where the parties know tli.it the usual burn is about l .sOO.OOO tons a vcar 

I lie terms under winch NS bid. apparenllv solicited In IPI prevent thc ind 

fmm hav ing anv ical-wtuld significance It appeais to have been solicited onlv for 

forensic nse l he real-world acid lest will come when, and if. IPl. gives NS a 

chance lo bid on a substantial portion ofits burn at Sloiii, fm inovements in 

combination with ISRR or otherwise NS is a tough competitor, W hile NS s 

' I here vvere sepaiate bids tor coal from four diffeienl Southern Indiana mines, 
but the bid lor each mine mvdlved only a single qiuitation 



service lo Sltiut has some operational conslr.imts, so did tlie tliiee-c irriei service 

that ISRR-CR-INRI) prov ided prior tti the (."onrail transaction: ISRR wound ti|i 

getting little, if anv, oflhe Stout business The point is that an oppmluiiitv to bid 

on a senous guaranteed commitinent from IPI. is hkelv to provide a (iiie lest tif 

NS s abililv lo compeie and overcome the diffu uities thai IPl. contmu.illv talks 

about .A bid on 'anv and all " i|tianlilies, wilhout inimmum, hardlv wmild 1 hat 

sort of bid was all that IPI elicited. 

In shtirt. It IS loo earlv to lesl NS's competitiveness at Stout As long as IPI 

IS puichasing coal under the iiear-ieqmremeiits contract from INRD. and a realistic 

guarantee is not offered to NS. no serious evaluation can bc made " 

ill) INRD s Irackage Kights I ce to NS ••[ 1 )|islurbed to 

leam" that the tiackage rights fee charged NS fm use of slightiv more than 'i nnles 

ol INRD's Iracks to Stout is i5 cents per car-mile (not the 29c charged bv C SX on 

the other segnient), IPI repealediv claims that tins fce impedes NS from competing 

with CS.X ([1 2. .\ 8, I 11 Nm onlv is IPI. wimig. its aigument coiitiadicts the 

" In a leceiit coiniiiunication tothe lioani (Ictlei ol Michael T McBride. Tst| , 
dated .lulv 27. 2000) IPl presents .is bie.ikmg news thc Iact tli.it the NS INRD 
'liackage riglits ameement w.is not executed imtil Mav 26, 2000 I his is rather 
curious since on-line I , 2000. CSX fm mshed that tiackage rights agreements to 
Mr NIcBiide. and the tiackage riiilits aL'icemeiits clearlv slates on page one tliat it 
was "entcied into as oflhis 2'6 ' Jav ofKlav. 2000 "" lhe point IPl is apparentiv 
seeking to make is lhat il NS were reallv mierested in serving Sloul it would have 
atlcmplcd lo conclude iieuotiations on the Irackage rights agreements eailiei 
Since the v ast maim ilv ot Stout 's requiremenls vvere commiltcii to the INRD 
contract until at least sometime in the ve.u 2001. it is hard to see whv NS would 
have been m a hunv And we understand that NS s Replv Comments comjii.nn of 
a lack of nccessaiV inforinalion from IPl . vvhich slowed ils negotiations ol the 
details ofthe agreeinent In anv event, it has alw.ivs been CSX s view that NS had 
the rtght to use the tiackage. once the Board s order was effective and the Split had 
occurred, notw ilhslanding lhe lack of doctiiiientalion. subiect to later compielion of 
the terms documentation or Board resolution tif impasse over terms. 
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Board s conclusions in the Decision In .mv event, the vs cent fee was mutiu'.iiv 

agreed to one that NS obviouslv did not view as a hindrance 

In the Decision, tlie Board set forth principles lor detcMinmng ihe 

reasonableness ofthe 29 cent tiackage fee charged bv CSX, I here the Board 

recogiii/ed that different railroads have different below-the-wheel and (niier costs 

calculated in tiackage rights cases 1 o that end, the Board "developed Conrail and 

NS costs of 4(1 cents and 40 cents per car-mile, respectiveiv " iugher tliaii the ,C5 

cents that INRD is charging NS Decision at 141 Turther, even those Ingher 

Conrail and NS cosi;. ••understate[dj the fees that would be derived under the .S.S 11 

ConipeiiMilion method, vvhich uses replacement cost of tiack to develo;. a rale of 

return factor, while the 29 cents. 46 cciils. and 40 cents |icr mile numbers all relleet 

onlv the lower I 'RCS book value " Id at n 2|s (emphasis added) So the i ' i cenls 

IS less than NS's co.sts of using its own tracks, as calculated In the Board The 

attached verified statement of I homas ,1 lloback submitted herewith (which is 

Highlv C'onfidenti.il), president of INRD, indicates that the .i5 cent fee is lai belim 

the relevant costs of INRD 

W e must rcniembci 'hat we .ne talking about .i inovement .il a little ovci 

three miles over INRI) I lie difference in cost to IPl ofthe *̂  cent INKD Ice 

instead of 29 cents is .̂ 9 5 cents per car (loaded inbound and emptv retnrn 

ctimbined) or less than S6.000 a vear for the 1.500,000 tons usuallv burned al 

Stout l he difference betvveen the 29c lee and the .>5c fee, given \\w short 

We assume IOO ttms ofcoal lti an inbound car. 
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movement, is nnmaienal Of course, if liie negotialion ii.ul iieen on a free-market 

basis for access to a major coal-burning plant (a sort of negt Uatitin which hardly 

ever would take [ilacO the fee would have iieen much more, leplicaling tiie 

economic value of access, not liie cost of operation The tm in of " v aluaiion " 

ein|iloveii m this case is onlv ein|iloved in rail combmation m ,^iinilar cases wTicie 

the Board perceives a diminution of competition and ordeis a lemciiv 

(III) IPl. s ()plion at Stout .As evidence lhat NS cannot 

compete at Sloul, IPI. states, • It is apparent that NS has no mteiest :n acting as the 

cmnpelilm if [NSJ has elecled lo lel its supposed cmnpclilm. C S.X INRD. switch 

IPI s coal trams rather tlian serve the Slont Plant itself (p 4) ' I Ins apparenllv is 

said because the INRI) trackage rights agreement pmvides. as an alternative, 

optional provisions for INRD switching Bnt IPl contorts the facts .According to 

C ondilion 2,i. of Decision No 89. iLis ILM.̂  ntit N*̂ - which must choose between 

hav ing its Sltiut plant scrvcil bv NS direcllvdi v ia sw itching by INKD Decision 

at I 77 (eiii|iliasis added) llms, how NS scives INKD is est.iblislied bv IPI . not 

NS 

In that same vein. IPI states that if NS doc- not elect to be the direct 

competitor |/c . if it uses thc l \KI ) switchf CSX mav seek to impose a second 

switching charge for its portion of the move (|i 4) (emphasis in original) That 

statement lacks substance In the firsl place, thc option is IPl. s, iiot NS s In liie 

" The lloback V S presents inltirmation winch contradicts IPI s assertions that 
NS's position in the Indianapolis area prevents it from being an effeclive 
coinpeiilor to the INRD service to Stout 
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sectind place, i f INRD switches, on vvhat basis would CSX impose a second 

switching charge'' I f NS does use the irackage rights (at IP l . s direction). CSX has 

alreadv agieed that it wi l l not charge NS a switching fee for the ISRR-NS 

inovements where neither INRD nor CSX provides anv switching service 

(iv) RCAI (A ) — IPL states thai ••|n|either NS nm CSX is 

wi l l ing to adjust the switching charge in accoidance with the R(.",AT(.A). which was 

the case when Conrail vvas the destination carrier" (p 12) 1 Ins staiement has 

nolhing to do vvith NS's abiliU to compete IPl. simplv does not l ike NS's and 

CSX's strategies to keep abreast o f inllation and has thrown tlus item into its grab 

bag of co.nplaints As stated above, in COBI 1-4 CSX simplv has republished the 

rales in Coniail s 461 1, which contained no adjiistment [irovISIOIIS at all ' 

(v) InixuicljmiJSliR IPl s W eaver asserts that the 

revenues generated fmm business from IPI s planls in Southern Indiana 

"t i ln iouslv help Indiana Stiuthern st.iv viable " Weaver V S al I 2 Weaver warns 

that unless thc Board lakes fuither actuni, ISRR might h.ivc to abandon the 

Petersburg Bi anch north ol Milepost 17 "due to the rales and charges tif CSX al 

(Perrv K| " /</ ISRR ctirientlvtloes no business at Stout and docs IOO"(ioftl ic 

business al Perrv K, which has aboui 18".. of the burn of Stout: that was the case 

also before lhe Transaclion, so ISRR s share ol IPI 's business is hardlv major 

now But, as discussed above, the i. cs CSX charges ISRK for movements to 

Perrv K mirror those offered bv Conrail. Should such an abandonment occur 

' II has filed as Attachment D a superseded version of COBU-4 The curi cut 
version has no adjustment provision 
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(curiousiv, ISRR did nol make sucli dire predictions m its Commenis). it will be 

atlribtitable to the reduced coal burn al Perrv K. not the tales charged bv CSX In 

1995, the Perry K plant bunied 271,000 tons ofcoal .Sec lPL-4 at 8 Post-

Tran.saction. 1SRR-C"SX has moved onlv 78,400 tons ofcoal to the plant vvhich 

apparently is ali the coal Perry K has used. Hurther, if IPl. is so concerned about 

ISRR's economic viability, IPI always has the option to build out so that ISRR can 

serv e Sttnit directlv , if that w ould help. 

fhe multiple argumenis made In IPl. are either tial wrong, insubstantial 

inake-weiglits, or unfounded speculation as to what will happen when the loiig-

lerm contract at Stout runs out. winch will nol be iiiiiii somelime in the vear 2001, 

al the ea'liest IPl was coiiipelilively benefited In the Conrail 1 ransacluui. not 

harmed .hist as there was no |ioiiil lo the Board's lelhmkiiig ofthe jirov ismns it 

has made lor IPl in the Spring of 1999 ( M , Decision No i2s, scrvcil Mav 20. 

199*)) there is no basis for dtiing so now ISRK has all Ihc business al Perrv K and 

INKD s contract lor the vast inannitv oflhe coal .it Stout icmaiiis in [liacc There 

can be no realistic test oi the abilitv of the ISRR NS nuivement to |irt.\ule 

competitive cmistiamts al Stout until the expiimg contract is lebiil ()ncc again, 

ilM. IS crvmg witlmul being hurt, and civiiig lm access broadei tlian what the 

lioard has given it, which m lum was much broader than it has ever iiad W hile wc 

assume thc Boanl will continue to monitor matters, there is no reason for lioaid 

action now, 
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II. C R E A T E R NEW \ O R K C I T \ ISSI ES 

C anadian Pacific Canadian Pacific (with its affiliates. "CP ") 

raises a number of issues, which it says it is pursuing thmugh negotiations with 

CSX and NS, mamlv mvolving rail .service m liie (ireater New N ork region I hese 

include a desire lo use Oak Island Yard, in the North .lersey Shared Assets Area, as 

an interchange point: a desire to provide connecting service lo a rev iv ified Staten 

Island Raihoad ("SIR"") by using the same Shared Assets Area: and certain 

gnevances with respect to arrangements between it and CSX with respect to CP s 

overhead tiackage rights over the "Hast ofthe Hudson " Ime lo the Bronx and 

(,)ueens While CP repealediv makes the point that it has no present issues to raise 

before lhe Board, but reserves the right to do so ifthe negolialions are not fruitful, 

certain ofthe observations made by CP are so cxliaordmarv lhal comment on them 

now should be made 

(a) Interchange Points. f ssentiallv. CP wishes lo relocate most 

oflts mterchange with C SX that now takes jilace at Selkirk N'anl in the Albanv. 

NY. area and to move it to Oak Island Yard, in Newark. N.l, iii the North .lersev 

Shared Assels Arei CP claims that congestion al Selkirk is its reason C P claims 

also that there is a "gatewav " for mterchange between DiSclI (now CP DiVIl) and 

Conrail (now CSX and NS) at Oak Isl.iiid lhal must be kept open In CSX 

CP speaks of "ncgoliat|ing| with CSX I " so as lo • allow CPR to mterchanue 
Iratiic with Conrail at Oak Island" (p 9) Perhaps the leleieiice to •Conrail " is^i 
lv jiograpliical enor for "CSX I " In anv event, (."onrail does not iiiteichamie w ith 
other raihoads, under the Shared Assets Areas Operatini! .Agreements approved by 
the Board in the I ransaction, its railroading activ ities are limited lo acting as ageiil 
tor ("SX and NS 
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Both of lhesc two propositions are incorrect In thc first piace, Selkirk is the 

largest vard ni the northeastern part o f lhe former Conrail svstem and it is presentiv 

working quite well Oak Island, on the other hand, while a major vard. is in the 

Shared Assets Area and isjoint lv used bv CSX and NS, as well as bv the 

continumg Conrail on then behalf In order to avmd congestion al Oak Island and 

other portions o f the North .lersev Shared Assets Area (and the other Shared Assets 

Areas), the conlimung Conrail carries on certain operations which llie two 

operating caiTiers have demed themselves the right to conduct themselves Sec the 

Application, Vol 8C. CSX NS25 at 74-79. ' ' Significantiv. comments inailc in the 

present proceeding bv the Pon Authoritv o f New N'ork and New .lersev and iiv IS(i 

have dwelt upon the capacitv cmistiamts in the North .lersev Shared Assets Area 

and the congestion at Oak Islaiul The suggestion that the Board mii'ht be called 

upon III an oversight proceeding giatuitouslv to lorce a change in a long-

established iiia|or interchange between CP and CSX from Selkirk to Oak Isl.md is 

ai i ia/ing 

Secondlv there is no established galewav belween CP (includmg ( P DtVi l ) 

and Conrail at ()ak Island, and ev en the paper rights o f CP DiVII to cflcct 

mterchange at Oak Island are lestricted tti iiiteriiiodal nunements ' W hile, as CP 

claims. Section 201 of an agreeinent ol .Aoril 2'^. 19-9. between Conrail and 

' ' Citations lo "CSX/NS " and "CSX " fi l iniis. and to numbered lioard decisions, 
unless otherw ise designated, arc lo the mam t onrail case Dockei. Tinance Dockei 
No. .CC^88. 

In a settlement agreement tif Hebruaiv 16. 198,^. I)<V:I1 and Conrail .igieed to 
construe Dt^iiH s intermodal-only nuhts in Oak Island to include "bulk transfer 
operations " as well as "piggv back/" 
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Delaware t<: Hudson R.iilwav ( "DAiH ") ' granted I)<<;II the right to interchange 

traffic al certam specified localions. including •Oak Island. " the words "Oak 

Island " vvere followed bv the wmds •(intermodal onlv)"" As confirmed bv an 

arbitration award ofthe United States Railway Association Cl :SR.A") dated 

October 4, 1982, D&I 1 had no right to iiiieichange w ith anv other carrier than 

Conrail at Oak island. 

l-:ven more significanllv, there never was anv established galewav for 

interchange concerning an̂ ; commodities or tv pe of movement between DtVl I .iiiil 

Conrail at Oak Island. .As of 1979, following the creation of C oniail and the granl 

of extensive overhead trackage rights on the Conrail Imes to ])iK:\ \ mcitlenl to the 

1 m.il Svsiem Plan, the vast majontv of DtVII s roules consisted of overiiead 

trackage rights on Conrail Accoiilinglv. there was no reason for Conrail to 

mterchange much, if anv, Uaffic v* nh DtVlI ,ind certainlv not at ()ak islaiul, imm 

which manv of Ctmrairs major mutes to the north, vvest ;ind smith radiatctl Since 

the milv tiallic th.il could be handleil In Dt^ll at ()ak Island was intemitni,ii since 

Oak Island was geographicallv a lerininns, and since DA H iiatl onlv tiveiiieail 

lights to ()ak Island (as were mosi oTtlic rights given it iii tiie 1 m.ii Svsiem IMan) 

antl mcluded the nghl lo use thc former I ehigh Vallev s < )ak island nitcnnotlal 

facilitv. anv assertion ofa gatewav" for iiileichaiig" seems fanciful 

The DidW was not affiliated with a major railroad in |9'7<; TollovMiig a 
bankruptcv . it was acquired bv CP in 1990 

Indeed, all of CP DtScII's access lo ()ak Island N aid is restricted to intermodal 
movements .See l-xhibit A to that same April 25. 1979. Agreemenl 
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CP does not even claim lhal .in esl.iiilishcd |iattein of interchange as lo anv 

cminnodilv or tvpe of service ever developed between l)<.\:\ \ or CP I)iv:ll on tiie 

one ii.iiul and Conrail tm the other al Oak Island Indeed, .mv traffic other than 

intermodal could not go to Oak Island under DtScH s rights It is common 

knowiedge that Conrail w.is not .1 tiieiullv comiectitin to DiVIl or CP D A H , thev 

were competitors, since most of D t ^ l l s roiites were identical with Conrail s 

Indeed, accordmg lo CP s (."mnmenls (p. 5). prior lo the Split, (."onrail traffic 

coming from Port Newark and Port l li/abeth (places within the North .lersev 

Shared Assets .Area) were interchanged with DtSiill at Selkirk. 

CP seeks to describe the Nl Tl Seltleineiit's prov isum concerning gatewav s 

as ll It were like 1)11*̂ 1 ( muhtions. requiring paper inteicoiiiicclioii possibilities to 

be kept tipen both phvsicallv and Cviiiiineiciallv fmevci (jip i 1-12) lint the NI I I , 

Selllemeni docs not so provide, and what it did prtnide is nothing like the 

discietliteil 1) 11<. I Conditions ^ It simplv pmvules ihal " NS and CSX anticipate 

th.it ,iil major interchanges with other c.irriers will leinum o|icii as long as tiiev arc 

ectiiionncallv ellicienl " Applicants" Reinitlal, Vol 1 ( SX NS-1 7(i at 77 > fhere 

W.IS mi inajoi g.itcwav " m iiiilceil anvthing tii.it cmiiil piopeilv be called a 

"ualewav , " belween ("onrail and DtV II or CP DtV l I at ()ak Isl.md ' ' 

I hc ICC case cited bv CP. I n i f f u I'micciivc ( oinliiioiis. 166 I C C 1 12 
( 1982), was in fact a decision in which the 1C( took stcjis to abolish existing 
D l & I conditions, finding them to be anticoinpelitive 

CP speaks of lestmnn: .1 lransportation option to shippers into and oul of the 
Port I li/aoclh Port Newark area lhat was lost " (p 10) But there is no ev idence 
lhal lhal option was ever used or even existed. 
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CP's pmposal IS sheer opportunism, having lui relationship tti the purposes 

oflhe present oversight proceedings CP's proposal tti change the interchange 

location IS not a proposal to mciease competition, iel .ilmic a remeilv for anv 

diminished competiluin the establishment otC SX and NS as competilois for 

traffic moving to and from the North .lersev Shared .Assets .Area was one of tiie 

major priictiin|ielilive benefits oflhe Conraii ttansaction Ralhei. CP's proposal 

IS an altein|it on CP s part lo give itself commerciai advanlage 

It IS worth remembering that CP executed a settlement agieement m the 

(. tinrail case m wluch it received substantial coiinneicial advantages, including 

th" right to tinote rates on ioint nun ements (i) to am' from thc Belt line in the 

Shared Assels Area in Philadelphia, (ii) as to intciiiunlal movements to speciTieil 

destmaoons from the f xpressRail tennmal m the North .lersev Shaied Assets Aiea, 

and (111) to .ind from the Bronx \ i.i Hast of the Hudson, in each case jointlv with 

CSX, on a specified revenue requirements basis ami on s|iecilictl cmnmoilitics 

.Si t' 1 xlubit ,1 to C S.X-16"", filed Novembci ,>0, p)9S 1 ven though some ot these 

rights overlapped the route which CP was awarded bv a condilmn ot the iitiaiti 

tivcrhead tiackage rights from thc .Alb.niv .nea lo O.ik Point > aiil in llic liimix 

("P i'oughl. sticcessliillv, to kee[ieven lhat part oftliose valuable benefits wincli it 

obtained under the „ettleiiieiit. 

These commercial anangements conleiniilaled no phvsical opeialions bv CP 
III the shared assels areas They conlcmplatcii joint line service with iiiieich.iiigc at 
the normal inierehange pomt'of "Albanv , New N'ork unless otherwise 
designated " in the .Agreemenl sj 4 I- , p 2. f xhibit to CS.X-16". siipni 



Ill return for these commercial benefits, CP agreed to su|iport the CUmail 

Transaction as piesented in thc Application insofar as it affected CS.X and luH to 

seek conditions against (.'S.X. A/ . 2. at 2 of l-xhibit CS.X-id" supni. Cl' s 

position IS evidentlv a one-wav street; what is mme is mme. and what is > tuirs is 

negotiable. If ii wanted to seek access to the shared assets areas, it should not have 

entered into any settlement agreement: il should have eonlinued lo oppose lhe 

Transaction and made its claim, Iiowever larfelclied, before the Board Neither 

C"S.X nor NS could give CP that access, bcvtiiul the narmw rights CP I)A:H alreadv 

had lhat was one of the most liiiulamenial priiici[)les ofthe Conrail I ransaction. 

The Board s policies favor settlements, and wheie a matter is purelv commercial 

.md docs not mvulve substantia! lessenmg of cmnpelilion. such settlements .ue in 

the |inbltc inlerest (Iranting the requesi matle in CP wmilii thsctinrai!e settlements 

since what thc applicants give up in a settlement would be lost forcvei. but what 

thc protesi ing p.irtv gave up in the setlleinent might be regained in .in oversight 

pmeeeding (uven that, whv would .m ai)iil:..int settle ' 

(b) Staten Island Radm;KtO In aimther icmarkable 

passage, CP serves imlice tiiat upon thc lecstablishmcni ol service bv SIK undei 

the aegis ofa niimber ol |iiiblic agencies, it woultl hke to lie one ol the railroails 

connecting wlth SIR (pp i ^-Id) l he presentiv pmp.ised location tm tiie 

connection oflhe SIR with the line-haul railroads ison ;lie former Conrail 

"Chemical Coast ' line jiait ofthe North .lersev Shaied Assets .Area Once again, 

anv such access would be completelv contrarv lii a core principle ol the Coni.ul 

I ransaction: that, subject to presentiv existmg rights, the shared assets .ire.is .ire to 



bc operated solely bv CS.X and NS and bv then agent, the contuming Conrail. 

Besides .nice again violating the CP settlement agreements, the proposal has 

nothing lo do with an oversight proceeding: the SIK was not being operated .it the 

time ofthe Conrail Transaction/ fhe pmposal is in essence an absurditv; a 

proposal to lequiie physical competitive access to a pomt which will bc served bv 

two major competitiv e railroads, under the guise of an ov ersight proceeding CP 

.seeks to do that instead of filing a ••competitive access " petition itself an 

tiiilieaid-of Illing. seeking forced access to insert a third carrier on ttip of two 

major, eompelitive earners that T .ve paid substantial ainmiiits lo acquire the track 

inv olv ed 

Of couise thc Shared A.s.sets Areas are not open terminal and switching 

areas: they are simply the nieans bv wluch thc two carriers that paid for ami 

aci|uiied Conraii can both oiiciatc in certain verv important areas where neither 

woultl vield an exclusive right of operation to the other .See Subimssuin, CSX-i 

at 28-29 i he liriiignig ol new c.n ners in ,• ihc shaied assets aieas would bc a 

fundamental restmcturing of lh<' Conrail transaction that is coiuleiiiiicti In a series 

of adiudicalions In Ihe Board in oversight [imccediiigs Such an nicuisimi would 

be (like the Oak Island pmposal) a clear violation oflhe principles slated bv the 

Board m ( 7' SI'. Decision No 10. served Dec 21. 1998. at .v 

Narrowlv lailmcd merger conditions imposed to 
addiess merger-related harm are not considered a t.ikiim. 

Iiowever. the SIR VVJLS operating in 1979 when the basic ariangeincnts for 
DtVLIl's use of Conrails pmperlv were llnali/ed lhose arraiigeincMits piolnliited 
DtScH Irom making anv micrcliange with SIR 
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bnt overreaching, disproportionate condilitms conld 
become confiscatorv. oarticularlv where it is not clear 
that carriers will be fully compensated for the tialfic and 
revenues thev would lose And once a merger has been 
consummated, and the carner can no longei" choose lo 
walk away from it. the imposition of disproportionate 
new conditions becomes increasinglv inconsistent w ith 
notions of commercial certamlv and fairness. 

CP will not be without nevv business opportunities as a resuli ofthe revival 

of SIR Bolh ("SX and NS compeie for business iiiv tilv mg movements lo, from, or 

Ihmugh the North ,ler.sev Sharctl Assets Area With the revival ofthe SIR. lhev 

will doubtless compeie with one another for joint-lme business as a bridge carrier 

or othervvise, connectmg both witli SIR and CP, and mterchangmg with CP at 

established mterchange pomts. such as, in the case of CS.X iiuffalo tn Selkirk or 

other .Albanv area vards 

(«-•) l-a.st ofthe Hudson Difficulties In a lone of pellv complaint, 

CP biietlv and withmil detail compl.nns that it "still iias difficulties with CS.X 1 

lield personncT tiiat tlicrc aic "'significant issues'" iclatmg to jiickup .md deliverv 

of CP cars, ptior sw it j l i i i ig serv ue aiul iiiismiitiiig ol cars (p 18) ( SX believes 

that It has treated CP fanlv and will nol connlci with its own set ol tlic eveivtlav 

complaints that tt has with respect to the CP relationship l liese issues are 

common where railroads are required lti worl- togelher 

In thc earlv davs ofCP"s service on the i:ast ofthe Hudson l ine iiiimciiiiis 
cars were sent by C'P to Oak Point N ard without deliverv mslnict tins CSX 
perceived that llie extent oflhis problem might indicate that the p.irainelers of 
ordinarv htiman eiror were exceeded and that an attempt tti acquire an informal 
storage facilitv al the yard not prov ided to CP bv the Board nccause of capacity 
constVaints at Oak Poi'nt might have been mviilved C SX sent the 
undocumented cars back 
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On a rel.ited poml. CP somewhat mv ste unislv savs "Hie oniv additional 

condition reqmred bv CPR in coimection with the I as; Side o f t he l l t idsmi would 

be a modil lcatioi i o f l he Board's trackage rights grant expresslv au l lmi i / ing CPR 

direct access to New York and Al lai i l ic al l iesh Pond .It i i icl ion" (pp 18-19) C SX 

IS at a loss to undeistand this The lioard ordered the grant ol trackage rights for 

CP between Oak Poinl Yard and Hresh Pond m its Decision No. 109. and an 

instrument was executed among C P. CSX and New NDrk C enlral l ines HIC in 

.lulv 1999 pnividing. among other things, for such rights, including the initial 

tr.ickage rights lee for the I resli Pond niovement 1 he Board, in Decision No 109 

al 7 stated that i f direct interchange between CP .md NN tV-.A Imik place at Ticsli 

Pond, a lurther agieeineiit would have lo be reached on thc compensation [lavablc 

to CSX for the use of am o f i l s facilities al fresh Pond to effect uiterchange or, 

fail ing that, ihc Board would fix that amount At the picsci.. t ime, however, all of 

the interchange facilities at Tiesh Pond lhat are used In CP arc proprietarv to 

NYtSiiA CS.X assumes tli.it anv ariangeincnts nccessai v for this use arc a m.itter 

between CP ami NN'iVA as long as thev have no iinpact on the CSX-NN'tV.A 

iiileichaiige I f anv issues arise (S,X w ill confer w ith CP and NNA: A. 

(l l) Buffalo Interchange Between C"P I)A:H and CSX Belbre 

C P settled with CS.X (and also settled with NS). it had lour months to studv the 

allocation between CSX and NS o f the mules and tiackatie nuhts held bv Comail. 

This issue does not invulve (ireater New N'ork Cilv issues, but we treat it here 
since we are treating the rest o f CP s Comments here lo the extent lhev are 
addrcs.scd at CS.X. 
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The allocation was set forth m Volume 8B tif the Ap[ilicatitin I hose .illocations 

apparently disenabled CS.X from performing an arrangement iietween (.'miiail and 

CV pmv idmg for interchange belween (. P s SK N aid and C.mrail's (now CS.X's) 

Tmntier N ard. to be implemented on the basis of six months in Hrontier Yard, 

alternating with six months m SK N ard 1 he Application made it plain lhat 

Trontier N ard vvas allocated to CSX. but that the track seginent between Tmntier 

N .nd and SK N aid vvas allocated to NS If llns were important. (.'P should have 

concei ned itself about this detail before il signed anv setllemenl agreements 

Since trackage rights are sought by CP over NS as its remedv. we assume 

that NS will make the pnncipal replv here CSX is not aware of anv wntlen 

agreement for the .illeniatiiig six months" assignment to move the cars, .iiul what 

was mv olv Cll mav have been onlv a local |iiactice One thing that is clear is lhal 

the mtercliange point between DAH and Coiiiail was al all pertinent times I rmiliei 

N aid, and that, at all pertinent times, inchulmg the present time DAII had and has 

the nght tti mtne between SK N ard and i lontiei N aul tti eflect uiterchange at 

Trontier N ard W lule CSX wmilil liti|ie that a mulu.illv agreeable arrangement 

could be worked out, it is picjiaicd lo stand on the position implicit m this, namelv. 

lhat the parlies arc lo effect interchange in Trontier N'anl aiul il is CP DtV! I s 

obligation to reach that yard lor lhat puipose, ' CSX IMICS that § 1(e) ol a tripartite 

CP suggests that CS.X must pav it damages for bemg unable to move DtV 11 
cars from Sk Yard to l iontier N ard, requiring DAII to nunc them ilself(p 21 
n 12) I he suirgcsJion not onlv ignores the selliement amcemenl but the provisitins 
of 49 I I S C 1 \ ?i2\ which remove all iiiipediineiils oHaw from the canving out 
of a jilan of contml or combination approv ed bv the Board l he iilan jirov idi:d 
( SX no right to nse Ihe .segment belween SK Yard and 1 nmlier 'S ard Mtireover, 
the stiggesOon seems contrary to the tripartite agreement lefeited to in the text 
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agiceincm among (."onnnf CN and DAiII d.itcd September 26. 198"'. pn.viding for 

interchange at l-mntier Yard between I)A:H on the one liand and CN and Connul 

on lhe other, provides that • D&H agiees to handle ail interchange cars between CN 

and DAiH and betvveen Conrail and DAiII in bolh directions between Hmniier Yard 

and D&H's SK Yard" That agreement was expresslv accepted bv the piesent 

DAII alter its acquisition bv CP in a letter agieement of November 20. 1990 If 

the conliimatioii of subsequent informal anangements becomes impossiliie it 

appears to CS.X thai the tripartite agreement s cxfircss pnnision woukl govern the 

matter. 

* * * * * 

W hile CP does not call upon the Board lm relief at tins time none of its 

positions is worlliv of anv relief against CSX 

2. New ^ oi k ( itv Economic l)e>elopment ( orp. NN C 11 )C raises 

three issues, none ofwhich seem to be appropriate for relief in this proceeding 

NN'C I DC W.IS a pnncipal pniponcnl oftlic leqncst, winch the iio.iiil granted, that 

an additional cirrier be granted overhead trackage rights between the limnx and 

fresh Pond .lunclion on the one hand and the Albanv .irea on the other, vi.i tiic 

" f ast tll the I ludson " mute l lns request was granted and CP w.is granted Inickage 

rights In the Board W hile C P is apparenllv openiting relatively short trains, and 

onlv three nights a week, the CSX seivice I ast ot the Hudson has greallv incicased 

freight movements over and above that pmvided In ( onr.iil, with mglitiv trams 

each wav. many tif'ihem m excess of 100 cars, and extra trains some nights To 

this story of substantial business giowth, achieved thmugh significant marketing 
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efforts ( st c CS.X"s .lunc 1 Submission (aC^5-104 ). NNCI DC has nothing tti sav It 

restricts itself to making three compiainls 

(i>) Serv ice to the Cneat Atlantic A: Pacific Tea C tiinpanv 

C A&P") At Hunts Point in the Bronx, which CS.X serves directlv and lo which 

CP has access thiough CS.X switching, among tlie manv food-oneiiled enterprises 

located thete on private propcttv owned bv NN'CI DC, there is a facilitv currently 

occupied bv A&P. Rail access to lhat facilitv involves crossing a major road called 

"Hood Center Drive"" vvhich, ailhough on private propertv. is usetl In a constant 

stream of tractor-trailers dealing with the lliinrs Point facililv and the various 

facilities and enterprises Iticated there as well as bv liacloi-liailers dealing with 

olher businesses in the area. In Meliopohtaii I ransit Authontv Buses, and In 

geneial public motorists Ihe mad is a six-laiie divided highwav lhe mad 

makes a sharp turn near thc rail crossing C SX understands that the m.ul and thc 

AtSLP facilitv site are owncti In NN'( I DC 

lhe lacililv now occiipietl bv A&P has not cmjiloveil lail seivice since some 

time in thc I''80s when the facilitv vvas occupieil In D.ulcii SImpvvcli At th.il 

tune, C onrail. under tlien-prcvailing national C lass I labm arrangcmcnls, 

condiuicd switching operations at Hunts Point with ihiec-peison crews 1 hat rule 

was clumged in the eaiiv l'>9(ls and the prescnl rules conlcmpiate two-person 

crews, which Conrail adopted in thc I99()s and winch CSX also follows f v idcntlv 

NYCI-:DC"S Coiiiineiits prov ide a description of how busv Hunts Point is, 
al p 4 
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the thud crew member was used iii tne 198()s, wlieii service was rendered lo D.iitch 

SImpwell, to carrv a tiag or placard to slop highwav traffic at the gmde cmssing 

Much has changed at the iocalion in queslimi since the mui-1980s The 

vehicular iraftlc is significantly greater than it was then Rail .service has 

iiicrea.scd. Ihe economy is much stronger, and tins area ofthe South Bmiix has 

developed accordinglv as a major industrial and transportat mn area, not the least m 

respon.sc to the efforts of NYCHDC in economic develo|)inent ior tins area. Under 

present-dav conditions, invtilving two-person crews vvho arc active in the 

switching activities and the busier environment about f ood Center Drive, CSX s 

local management believes lhat the cmssing should be etiiiipped with a grade 

ciossmg warning system for the salelv of lhe railmad emplovees and thc public, 

and In wa\ ofcontrol of CS.X's public liabilitv 

NYCI DC savs (p •>) that the reqinrements of New NOk Slale law do not 

mchule anv |iailiciilai form of warning svstem in a situation such .is this 

I viilcnllv that is thc case thev impose no ictjimemciits vvhatsocvci as lo trams 

crossing private roads on siupper facilities, th.it beiii!' left to miitiial agreement 

between lailmail aiul shipper CSX docs not believe tli.it that mcms that .mvtlniig 

goes "" l lns technicallv privalc road is in actualitv a verv busv highwav six lanes 

witle which IS used In the |)iiblic, and has to be treated as what it is I he risks are 

phvsical and arc not affectctl In title to the land It is imreasonable to expect a 

single railmad emplovec to safety flag six lanes of Inifllc to a slop as part ofthe 

imi inal method of operation across the road 
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NY(_"H:I)C suggests liiat lliere is sonietlnng anlicmnpctilive in CS.X' s 

position, since because CP can reach the A&P facilitv oniv via CS.X switch, and 

since CSX will not serve the A&P facililv until an adciitialc w.irnmg svstem for the 

grade crossing is provided, CP cannot reach it either "' But while CP does not 

have access to the .A&P facililv at the present lime of disagreement over salely 

issues, neither does CSX. and when arrangements satisfactorv to CS.X from a 

safetv standpoiii' are reached, both CS.X and C P (via switch bv CS.X) will have 

access to .A&P. 

CSX legiets that the Board should be drawn mto a saletv dispute belween 

CSX. which deals with grade-crossing safelv issues all thc lime on the one hand, 

and N N C H D ( . . whose exposure lo those issues is at best episodic on lhe otlier 

hand ("SX is committed to discussing this matter with NN'CI DC and AtSLP io 

reach an agreeinent that will adequatelv deal witii tiic s.iletv issue belme rail 

serv ice not furnished to the facilitv since the 19 :0s. is restoretl CSX has been 

involved 111 those discussions since Novcaibci I99'>. dcsiics to serve AiVP. .uul 

will continue discussions Ihc cnrrent state of discussions leads CSX to believe 

that lhere .ne good |irospects for the development of .1 miitii.illv-s.itislacloiv 

solution 

(b) W aste Management, Inc Solid Waste Service W it limit any 

citation tif particulars. NNCIDC claims lhal ( SXs service lo Waste Managemeni. 

I hc A&P facility is located apart fmm the otlier facilities at Hunts Point so 
that the issues concerning crossing protection does not afiect CS.X s or C P s 
serv ice to thc other Hunt's Point fjicilitics 

W e note lhal CP's Cmnineiils do not C(iin|ilain about lhe A&P siiuaiion 
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Inc CWMI") . wincii slups commercial waste"' fmm New York C itv to a dispo.sal 

localion in Virginia, ' has been tiineliable at best "(p 7) with freqtienl delavs in the 

pickup ofloadcd cars .nul the retuni ol empties to tiie facility of WMI in tiie 

Harlem River N aid Despite the fact lhat tiic movemeni in quesiimi is a u iiit 

CSX NS movement, wiiii die deliverv tti the landfill m mral Vngini.i being m.ule 

bv NS. responsibility for the entire movement, mcluding the return of equipment, 

IS placed on CS.X f ven NYCl-:i)C acknowled.i:es that service iias recentlv 

improved, CS.X believes that its service li;.s been gootl at all times, particulariv 

given pmblems leg.ndmg W Mi s cqtn|mieiit Such iimliicms .is were ciicmmtcicil 

lelated to service snce st.iit-up of thi< ti|iciatitin bv ( S.X wne tti ;i laige extent 

rel.ited to insufficient equipment on the part of W M I . 

lo be sine V\ Ml certamlv tlul experience start-up service pmblems at its 

Ilarlem Kiver N'aid facilitv ovci thc past vcai CS.X believes that .1 majoniv of 

these pmblems were the ihrcct resull of WMI s pmviding ttm lew milcars m lheir 

licet to suiiport the level of loadings W MI planned 1 he situatioii was 

cmnpoiimled in tiic alisencc until 1 ebruarv 2000. tif a disciplmed WMI loading 

scheiliile W Mi siin[ilv loatled all available emptv cars I Ins appmach led lo a 

severe imbalance in :hc licet In an effort to balance the licet and pmtlncc a sleadv 

suppiv of emptv cars for loading. CSX analv/ed V \ M l s situation .md delemnned 

th;:t, based on the time ncetlctl to load, unload aiul transport the limited tleet, CSX 

Mniiicip; I waste is not involved, and accmdmglv the aun ements in question 
aie not icIalcil to the issues raised In the closnn: oClUo v ilv's facilitv .it f resh Kill 
O'l Staten Island ' " ' " 
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neetled lo restrict the number of loads tiiat CS.X wouid accept from W Ml daily. 

Over the past seveml months, as WMI has increased the number of cars m its lleet 

and reduced the tune needed to load and unload the railcars. CS.X has incteased the 

number tif dailv loads In fact, bv working togelher to oplimi/e tins business. CSX 

and WMI have more than doubled the nuinber of railcars moved dailv 

W Ml also experienced problems with hd securenieiil on the then containers 

I his serious saletv concern required WMI to lelrofil then tlecl to ensure lhal lhe 

containei lids would not blow off mov ing trams I his retrofit took cars out of the 

available lleet for a period of time in the V\ inter of l'^)9-2()()0. exacerbating the 

equipment shortage WMl's eiuiipment problems conlnuie Recentlv. I RA 

inspectors sent .i4 of WMl's loaded cars to thc shop because W MI h.ul not effected 

required safetv apjiliance repairs on these cars Apparenllv. 1 R.A ami NN DOf 

inspectors mav have advised WMI sever.il weeks bettitc lhal lhe saletv appliance 

licfects needed to bc repaired. 

As iiienlioned above the cuirent routing of WM 1 cars Trom Ilarlem Rivci 

N'anl IIIV(lives two railroails. CS.X and NS which plivsie.illv mieich.nir'c tlie cai< in 

Virginia W Ml's operaiions at I lailem Rivei N aid and W Mi s conlracltn at the 

receiving lucalion also share responsibilitv for et|nipment cvcle lime In febmarv 

2000, the cvcle tunc for W Ml trnffic was |9 days, ofwhich 9 " were on (S.X I he 

remaining 9 davs vvere eiiher on NS or uiuler WMI ctmlmi at cilhci end tiflhc 

inovement Current cvcle Inne is 14 davs, ofwhich 8 8 davs are on CS.X fhe 

remaining 5 2 davs. again, are either on NS or under W MI control at either end 

Obviouslv a!! parties mvolved are improving then portions ofthe cvcle, 
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c s x notes two further points: 

" c s x transit time (that portion of ihe ' vcle time a car spends under CSX 
control) has been corisistenllv better than the transit times proposed to 
WMI 

• CSX has provided unit lmn serv ice for this movement since .la mary 
2000, even though WMI has v et to sign a contract lor lhal form of v alue-
added ser\ ice 

1 he .lulv 4th service ••failure" mentioned bv NNCI DC (p 7) was not in fact 

a service "failure " but a service success involving scheduled rail maintenance and 

a traditional holiday vacation for (.'SX crews CSX's activities, which luu! the 

Iiotentiai to mipact service to WMI. were comdiiialed with WMi lo ensmc that 

there was no adverse impact on W Ml's operation Several weeks before the 

holid iv. CSX advised the WMI lhat there vvas a potentiai for service mlcnuptimi 

on .Iuiv i . 2000. and worked with WMI to place sufficient emptv cars at Ilai iem 

River N'.ird lo avoid an mtcrmplmn in service to W Ml As a result ol good 

cmtmmmcalitins and effective |ilaiiniiig on the part of CSX ami WMI. no 

downtime vvas incurred bv W Ml, ami then business, and lhal of then custmners, 

was uiimlcirupted, 

NYClDC's criticisms of CS.X serv ice to WMI seem to be verv w ule ofthe 

mark 

(c) The "Cieorge Washingion Bridge " fruckers Survey, — 

NN'CI.DC (|)p 7-9) complains about thc availabilitv and iilililv ofthe truckers" 

survev conducied al points iii Northern New .lersev and in Massachusetts imder 

Ctinditioii No 22. Decision at H"/ NYCH:I)C savs that " ni vanous incelinus. at 
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various limes. NYCfDC staffand consultants liave asked the railmads" 

representatives" for the reports filed under Condition No 22 (p 8) NN C I DC" 

savs lhat the response has been lhal lhev can be obtamed fmm the staff of tiie S IB 

Id 

W Illle CSX representatives who generallv attend such meetmgs do not recall 

"repeated"" requests tor the reports, the icsponse that CSX likelv gave was to 

suggest that the lepotls be obtamed fmm thc SIB I Ins was because (. S.X initiallv 

was not certain vvhether the reports were considered public documents: the Board's 

Comlititin did not provide for serving or fumishing copies otherwise than to the 

lio.ird Decision at 17'' Apparenllv m March 2000. NN'CI DC attempted to 

tibtain the lepmis from the Board 1 vidcnllv there was some diflicullv in 

obtaimng all ofthe reports, NN'CI DC savs that "the resulis were disappoinliiig"": 

onlv one report was found lor each of CS.X and NS " W ilhout anv specification of 

v.hat might be more useful, thc reports are saul bv NN ( I DC not to "intivide a 

great deal of useful mformatimi I hev aic limited .md the single copv lmm 

each railmad lhal was fotiiul "'sluiw|s| no Irciitls" (nol unusual for a single tepoit m 

a (leiioilic set oi survevs lollowing behavitii ovci timeltp 8) 

It IS. again, difficull to respond to a Commcnl such as tins tliat offers mi 

specifics CS.X believes lhat the reports set forth preciselv the inliirmalmn that thc 

lioaid has required m Ctindilmn No 22 and that thc Board staff has infomialiy 

adv ised is sufficienl to satisfy the Board's C ondiluni Thus, each CS.X report 

"' CSX had a check performed durinu the week ol lulv 24. 2000. and fotmd lhal 
all oflts reports m thc snivcy wete available m the public SIB files 
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shows, f i l l the (.'SX mlcrnmdai lerminals in northem New .lersev acqiiiied as a 

result o f t he Ctnirail lransaction (North Bergen and Kearnv) or operated bv i.'S.X in 

northjrn New .lersev before and smce lli.it lransaction (1 illle l eriv ), the niimbei o f 

inbound or outbound trailers handled, the ••l-:asl of Hudson " ongm or destinatu n o f 

each and the mimber o f trailers using each llt idsoii Rivci crossing dining a six dav 

quarterlv survev period I he repoils also show the amount o f traffic handled iil 

these terminals during each survev period lhat docs not cross the Hudson River, 

/ 1 ' . •West o f Hudson" traffic Similarlv , CSX has also submitted quarterlv reports 

showing, lm .i siiii i l.ir survev period, the extent lo which traffic handled at its 

Massachusetts intennodal terminals (Boston, Worcester ami Springfield) citl cr 

cmsses thc Cieorge Washington Brulge m uses other routings 

The information provided in the reports seems lo CSX to be sufficient to 

meet Ihc purpose for which the reporting was rcqimcd, namelv, to a-scss " lhe 

potential adverse environmenial eflecls lhat would result from an imexpcctctllv 

large mcigei- iclated increase m truck tral l ic thmugh the cilv .uul over the (ictngc 

W asliiugtoii Bridge |aiul | to permit ns to determine the accuracv o four assessment 

dial the traiisactioii wi l l not icsult iii siilistaiitiallv mcrc.ised traffic over the (icoigc 

V\ ashington Brulge " Decismn at 82 

.After determming that the S TB decided to place the reptirts m the ;MI I I IC 

files. CS.X has now furnished NN ( ' f : i ) ( the two leporls CSX has filed covering 

|itirtions o f l h e vear 2000 N Y C " I - : D C suggests that the reports shoulii be filed 

monthiv and contain "useful" mftirmatmn, but in thc absence of anv specifics 

vvhatstiever as to vvhat further information NYC1- :DC wants, changes m the 
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reporting svstem should not lie considered As part ofits normal consult.itimi 

pmcesscs with NNCH:f)C, CSX will offer to di.scuss thc reports with NNCI-DC 

At the piesent lime it does not seem appmpnate for thc lioard to change tiie 

lequirements ofthe Ctinditmn m question (.S.X would lie glad to continue 

furnishing copies ofits reports to NN'Cl-:i)C 

* * * * * 

CSX regrets that NYCH:DC focuses its coniments on issues such as these 

and not on w hat CS.X has achiev ed in little mote than a v ear of operations f ast tif 

the Hudson I-oIltn\ ing some serv ice problems in the Summer .md earlv f all of 

1999. serv ice lo the limnx and (,)tieeiis has vasllv imprtned, HIUI m fad CSX has 

experienced a 2,i"„ increase in treight business in tins market ()f particular note in 

this regard ate twti aspects oflhe business which relate to tvtti areas of NN'Cf DC 

Cl i t i c i sm 

1 The loiiit I P CSX I-x|iress I anc serv ice for Wesl 
Co.1st |iidducc into New NOk Citv ami liostmi l lns 
premium service provides cighl-dav deliverv to Nevv 
York Cttv, and has lesultcd m rail dchvciv ol certam 
fruits and vegetables winch have lu;' nmved In rail in 
decades As result ol this and othei marketing .nul 
operational efforts, CS.X I has increased its traffic 
base w nil the I Iunts Point food I )istiiliuluiii ceiitet In 
18"o III the last vear. 

2 Solid Waste traffic moved out ofthe Bronx bv r.ul has 
increased bv 45"o m the past year 

I his IS nevv and increased rail btisiness. mil business diverted from another 

tail carrier I hat new rail business reduces truck traffic to the area, a goal much 

desired bv local interests The increase in CSX mil business east ofthe llndstni, in 
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the face of compctilion from CP. not to mention ti ucks. is as stmng a proof, despite 

the NNCl DC Comments, of its ••cmmmlmenl lo offer qualitv sei v ice to those 

locations . (|i 10). I he railroad's effort ' tt» lullv hoiuir its coiimiilincnt lo 

impmv mg rail service lo the Ni*w York Citv maiket " {ul) e.in best be seen in the 

response ofthe railroads customers. 

None ofthe NYCI :DC" Comments vvarrants any aciion bv the Board. 

3. State of Nen NOrk The Comments ol New N'ork Slate are 

relalivelv brief In essence the Slate agrees with CSX s description, in the .hme 1, 

2000, Submission, ofits relationship with CP last ofthe Hudson No 

mislrealmenl of CP In CSX is asserted At one poinl, the Stale seems in In' • aving 

lhal It IS [Kill of CSX's responsibililv lo make CP an effective compelilor (p 7). bnl 

CSX cannot lake lhal view of what one competitor owes to anothei. Tan, ethical 

and cqintablc dealing and respecl lor obligations is, m ( SX s v iew, the ci itci imi oT 

the relationship of Inickage righis owner to tenant ami of Ihe sw itching w hicli it 

pmvitles to thc recipient ofthat service 

file Stale attempts (pp 8-10) to make it appear tiiat CSX I has caused a 

significant adveise impact on Metm-North on-timc |ieilormanee ilns allegation, 

however, is contradiclctl In Mel Norlh s ovvn Coinments Stmlh of 

Poiighkcc[)sie on lines held bv Metm-North on a Itiiig-terin basis, CSX opemlcs 

one or two freight Imins miiiid inp per d.iv in the imdilic oftlie night v.hen lew, if 

any. passenger trains tipcmlc l he 78 •iiicideiits " of asserted passenger delav 

pi esented In New Ytirk are n> fact merelv the dispat logs of delect detector 

alarms Southbound trains pass owr a third rail clearance cn elope detector before 
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entering Melm-North third rail tenilorv W hen the detector ts tripped. CSX sloiis 

the tram and either corrects the pn>blem immediatelv or sets out the car lhal could 

dainage the power mil 1 he log presented bv New N'ork llms doctiments CSX s 

compliance with a safety measure designed to protect passenger service, not 

incidents o f delays of Metro-North passenger trains. No statistics aie furnished as 

lo which, i fany , o f the 78 "incidents" affected pas.senger movemenls Melm-

North, w hich has fi led Commenis ( vcc Part IV) , does not jo in in the State's 

criticism on this account CSX also notes that on the Amtrak !-:mpire Service 

winch operates belween New N'ork and Albanv on the involved Imes the oii-tiii ie 

performance is ;in outstanding 95 5"„ 

Nothing 111 the Stale s L oiiiiiieiits with respecl lo C SX wariaii l action bv the 

Board 

4. i 'ort Au thor i ty of New ^ o rk and Neu .lerse> I he comments of 

the Port .Authorilv arc tl ioiiglit l l i l lv and carefiillv presentetl and deal with the verv 

scrimis issues of cap.icilv in lhe inlra.structnre supporting th.' two cmnpctmg 

milmads that serve the commercial Poil o f New N'ork and New .lersev W hile 

CS.X mighl nol agree with the "o i l Authontv s analvsis of the ccmimmcs of the 

acquisition o f Conrail and varimis OIIKM points, the matter of plaimmg for the 

fuiure aclivities o f l he Port and thc necessarv mirastructtirc to suppori .i mbtisl rail 

link al lhe Port obv iouslv demands concerted atlcntion 

CSX, however, questions the appmpiialeness of the major aclioii winch the 

Port Authority asks the Board to lake I he Board is asked (pp 9-10) to institute a 
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capacilv sttidv oflhe North .lersev Shared Assels Area, presumablv in a forensic 

structure and with dala being provided lo the Boaid bv CS.X and NS, mcluding: 

1. A comparison oflhe rail opeiational capacilv 
vvithm the North .lersev Shared Assels .Areas, and 
lhe current and |.rojected traffic volumes lhat will 
move throuuii that area during the next five vears. 
together \\x\\x any plans cun entlv in place lo meet 
any increase in v tilume: and 

2. I he annual capital investinent plans ofthe carriers 
within the North .lersev Shaied .Assets Area for the 
next live vears, and Imw the required funds will be 
obtained 

fhere are several diftlculties with this In thc fust place, such a studv. based 

on the rail capacities and mil iiiliastructuie alone would be iiicoiiiplele A major 

focus oflhe Port Authorilv s mission, as ils name suggests, is the development of 

the atea as an ocean port 1 he Port .Authontv reported a container throughput of 

2 45 million l i:Us"' in 1997 Its public pmiectuiiis arc 4 ' million 11 Us. 

assiiining mainienance ofa l5-lool cliaiiiiel, and "̂  "'̂  nullion I I I Is with a '>0-loot 

channel lor the vcar 2010: 7 ,"̂7 million I I I Is with a I'i-ltnit chaiinci .iml '' 47 

11 Us with a 5()-ftitil channel lm the ven 2020 .iiul I 2 88 million 111 is with a 

4'^-ltuit cli.iimcl and I 0 2 iinlluni I I I ' s witli a sO-loot channel Tm the vcar 20 10 

The growlh mtes involved, and the disparities depeiulmg on the extent that 

investment is made to maintam a 50-loot channel as opposed to a 4'̂ -loot channel, 

arc such as lo comphcale aiiempts In the lailroads to predict their own capital 

bmliicls to accoiiiinodate increased business in the North .lersev Shared Assels 

'̂ A TH'I I is a "20-foot equivalent unil. " the sinallest-si/cd conlamer currently m 
commercial service fhus, a shipment of one 40-fool contamer counts as two 
li:Us 
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Area W Inle the rail activ ities m the North .lersev Shared Assets Area are haiillv 

limited to the tmnsslii|iincnt of cargoes handled or to be handled in Allaiilic ()cean 

commerce the area is a terminus for coinmoilities originating withm the I 'mted 

Stales. Canada and Mex.co. as well as commg from acmss the i'acific. Iti bc 

consumed in lhe Cireater Nevv N'ork C itv area the .Atlantic Ocean commerce 

handled interni'idally from the North .lersev Shared .Assets Area is a major part of 

the business ofthe .shared assets area. 

fhe examination of capacitv and budgeting for infrastructure impnivements 

should be uudeitakeii as a coiitiniiation or extension of the legiilai cmifereiices 

presentiv conducted In the Port Authontv and thc two rail carrieis Knowledge 

about the plans ofthe Poil Authoritv for port impmveinents and .i leslmg ofils 

projcclions are necessary to thc milmads in tieveloping their ovvn capital biiilgets 

I he mixture of financing between private funds and public lunds is best discussed 

in conference with both the Port Authoritv and the mil carriers nn olvctl ()ne of 

thc aitachmcnts to the Port Authontv s filing isa paper mi mil capital pmiccls 

imntiv ileveiopeil bv the Port Aiitlmiitv and thc railroails iliat seems to CSX 'o 

svmboh/e the w.tv i.i vvhich tiic issues raised In the Port Antlmntv would best be 

handled P.nlicipalmn ofthe Btiard in this, other than as a part ofa verv general 

oversight as to mil cmnpelilion and o[ieiatmns in the area, seems iiiiiieccss;.iv and 

hkelv to make forensic a process whidi should be one ol cdnsiiltation ami 

coopemlioii 

The question is also raised, ifthere is a Board-managed studv of capacitv 

and mfi astrueture in the North .lersev Shai ed Assets .Ai c.i .il lhe mslance of and 

- 51 -



with an eve io thc icqmrements ol the Port .Authontv, wliv shouid there not be 

similar studies as to rail capacilv. imder the Board's retained iurisdiction or 

otherwise in ies[iect of other domestic and Atlantic ports some of them .inximis 

to take business from the Port of New York and New .lersev ' Indeed, whv should 

there not be sucli a Boaid exeicise on behalf of ports in olher parts ofthe couiiliv 

in territories where there recentlv Iiave been Class I railroad mergers still withm 

the five-vear oversight term (a description which would probablv uiclude all ofthe 

deep water ports in the lower 48 states) ' CSX believes that the Port Authority's 

desire lo addiess and share mformation on capacity, mfrastructure and loiig-iaiige 

|ilaimnig is well-founded and |irtidenl. but believes that a i f feienl pmccthne 

should bc emploved, involving a duection to cmilei and exchange inforni 'ion 

ihrough the processes of consultation that the Port Autlmiitv and thc serving rail 

c.irriers h.ivc alreadv put in place 1 he Board shmild not oulei thc new pioceedmg 

which the Port Authorilv suggests but shouitl iiiihc.itc that the parties shouitl treat 

til c.ipacitv .md iiifraslructiire issues m then picsent piogmin of cmifciciices 

III. IMNNSM A ANI A ISSl ES 

I . l ransportation ( oniniitlee ( hairnien of the l'enns>Ivania House 

<.'f Representatives I he Chairmen discuss a varietv ot issues in their concise 

but dctaiied filing W hilc commenting on the problems that were caused bv tiie 

im|ilciiicntalion difficulties, the Chairmen stale then belief lhat "bolh NS and C SX 

have made significant progress in the miplemcnlalmn ol tlicn acqmsition and 

div ision of Conrail assels since the convev ance date for this imnsaclimr' (p 2) 
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W inie nmst til"tiie Chairmen s commenis and questions arc addressed lo NS. which 

acquired the gieat majontv ofthe Coniail lines m the Comnitinwealth of 

Pcmisv Iv .nn.l, the comments rcqucsl CS.X to comment on thc matter ofthe 

proposed double-stack clearance in the Philadelphia area and CSX's commitnienl 

to assign car repair vvork to the Hollidavsburg and Ailoona shops, allocated to NS 

in the Tmn.sactmn tp 5). 

As to the Philadelphia area clearance CS.X h.is undertaken a detailed 

engineering analvsis oflhe v>ork that woultl be required to obiaiii greater 

clearances along its l renton line Ihe prelnnmarv estimate of SI4 million 

(developed bv Conrnil in 199s (>) |i;js ndu been refined and updated, indicating 

that thc current cost estimate lo fullv clear this Imc is closer to S28 million C S.X 

has been tn conlact with lepiescnlativ es ofthe Commonwealth to discuss the 

prospects tor inoportional mcie.iscs m public cost sli.inng ofthis pio|cct 11 .A -21 

prtivided I edei.il earmarked lliiuls of SIO million, and in previous clearance 

proiects throughout Pennsylvani.i. the Conimonwc.ilth coniributed toward the 

proiecl, and where passenger opemlions were involveil, paid the eiitnctv CSX 

remains coinnnttcd to obtaining increased cleaianccs over this mule wluch is 

|iarl tif Its ovemil l-9"s rail corrultu but the liming and staging ofthis project arc 

subject to both mtemal tiiarketing uiiti.itivcs. and furthei discussions with the 

Ctinmmnwcallh concerning funding shares 

I he cominitment of CS.X to assign major ovei haul work on locomoiives 

and rail cars Ui lhe historical C onrail facilities in and near Altotma now allocaled 

to NS, IS being honored, and active work is going on now 1 he Ctiiniiiitnieni is 
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discussed m the Veritk ' Statement of,Iolm Orrison. in Volume ,>.A tit the 

Application. CSX NS-20 at 71. describing a plan to overhaul 65 liiconmiivcs per 

vear al Altoona .nui appmximatelv ."i.'̂ O mil cars per vear for scheduled repair at tiie 

Hollidavsbuig shop 1 he cmilracltial arrangements between CS.X aiul NS lor the 

woik are set torth in Volume 8C oflhe .ApphcaUon. CSX NS-25 at 801-02. and 

conlcmpiate overa three-vear period, 1000 mil cars lor heavv repair and 195 

locomotives lor .scliedt. ed overhaul 1 he three vears that will be involved arc tlic 

present vear. 2001 and 2002 flic 65 locomotives to be subject to tivcrhaul tins 

vcar have been selected and work on a numbei ol ihcm has been coiii[iicteil 

already I he work includes repair as necessarv and fresh |i.nnting of the ( omail 

locomotives in the CS.X colors I he quota ol .v>0 boxcars for the |iicseiil vcar will 

be met l he jimjccl is tin schedule 

I he Chainnen's C ommenls rcqucsl milv iiiloriiiatioii from C S.X. and the 

foiegoing prov ides it 

2. Si:i)A-( ()( . .liiinl Rail Authorilv l lns ecoii'Mic developmeni 

aullmrity. set up In seven Pcniis\ ivani.i counties, iiiaiiilv focuses its C •omments on 

issues which it has with NS It also ic|iiirts, however, that shippers have st.ited lh.it 

"NS-CSX iiiterliiie serv ice is verv pmir with an absence of coojiemtion on mtes, 

mterchange pomls and service between these c.iniers (Stover V S at 2 ) In the 

absence of greater specitlcilv . CS.X canimt commcnl on these remarks, lhev are 

part ofa general criticism of NS service in the area lo which wc assume NS will 

prov ule response 
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IV. OTHFR R A l l ROADS 

fhe comments of CP have been discussed in Part II above Hour other 

railioads have made comments which CSX will addiess in tins part, 

I . Canadian National/Illinois ( entral I he bnef comments of 

CN IC deal entirelv with the CS.X dispalchmg on the Hcewood-.Aulon I.me near 

Memphis, a line segnient which is part oflhe historic C"SX svslem and on which 

CSX moves to eifect mterchange with one ofthe niajor western earner^, and which 

CN IC uses for main-line North-South movements In Condition No M \ Decision 

at 178, CSX was mdeied lo consult with CN IC towaid reaching a stilntioii lo the 

complaints about switching aiul report progress to thc Board, which it has done 

No quantillcalion of the delavs asserled bv CN iC is prtivided 1 he CN IC" 

Cmnmcnls sav that there is no qnestmn as to CSX's good faith, but tiiat tiie piesent 

"fix " lm the dispatching issues still results in tlelav with iiiiaccc|italile licqucncv" 

and something more needs tti lie done CN i( supports continued negoti.itimis 

betweeii the parties, but slates that it lescives iis nght tti ,isk tlie Bti.ml to .uldiess 

these issues ifthe continued negtilialions arc not jirodiiclivc ( S,X feels liiat the 

local arrangcmcnls which have been in place for manv monihs have, iii fact, 

worked weli and lhat CN IC s filing m.iv be uitemlctl to • keep alive this issue 

CS.X intends to conlmue to cooperale closelv with CN IC it the local level to 

facilitate efficient ti|icialioiis f urther. CSX has tiffeieii to cooperate with C'N \C 

to sludv whether there might be an ••engmeermg solution" vv herebv additional track 

might be consirueled at CN IC's expense to expand the capacitv oflhis line 

seginenl CN IC requests no action from thc Board at tins lime 
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2. l . i x m i a , Avon «& Lakevi l le in C omlitmii No 5d. Decision at 180. 

the Board granied the application of l .Al. to the extent necessarv lo permit it to 

opeiate .icross Conrail s Cieiiessee .hmction N aid (allocated to CSX ) in t.rder to 

reach the Rochesler & Southern, thus removing .i contractual barrier .nul 

permittir.g connectiv itv between the two shortlmes m i|ticsliiin 1 here is no 

quesiion but that eonnecliviiv has been achieved, but H AI raises an issue as to the 

perfonnance o f a contractual obligation to leh.ibihlate thc Cienessee .lunction N aid 

winch I./.I savs has nol been ctimpleled 1 he irackage Rigiils .Agtecment 

between CS.X and HAH requires that the tmck to be used iiv 1 AH be ii iamlamcd In 

CSX in compliance with HRA C"lass 1 " CSX's engineenng staff reports that the 

tr.ick IS being iiiaiiilaiiied lo the st.indards for I R.A C l.iss i it l .Al wishes to have 

a Ingher degree of mamtenance [lerfomicd. the parties" agreemenl pmv ules that on 

I .AI . S reasonable reqiiest CS.X shall perform such niaintenance .it I , \H s expense 

No action bv the Boani is tcqtmctl 

3. W heelinii & I ake l rie I iiis icgioii.il canlei whose lines, 

augmented In tmckage rights granted m the Conrail transaction, extend to l oleilo 

and Hima. OH. m the west, and to W heeling, W V, and Pittsburgh and 

Connel lsvi l le PA. in the east, pmviding service to iii iniemiis cities, inclnding 

C leveland. Akron, and C anion makes a number of assertions in its C omments 

Wl T: made due picdiclions as to its financial health fol lowing the C'onrail 

liaiisaelion befoie the Board in |99'?-98. and its present Comments have a 

suggestion of hard limes ;ind need abtnil them alst^ Bnt perusal o f a recent article 
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m ' frams" maga/ine (.August 2000 al 28). ba.sed on an interview with W l.i:'s 

president, should dispel any such notion l he article s theme is: 

Diirine the S 1 B s Conrail hearings. Parsons |President 
of W p-:i predicted that without Jirect Chicago access 
to offset ils loss ofa frieniilv NS connection at Bellevue. 
W&Hl- would Kise 16,000 annual carlo.uls and nearlv 
one-llnrd ofi ts revenue with bankruptcv a likelv result 
But It hasn't furncl out that wav In fact, the Wliccling is 
doing just fine 

Among the reasons whv W i f: is said to be "doing just fine " are movements 

in iiileicliaiige. as a bridge carrier with C"N. using W I . f 's new irackage rights to 

I oiedo awarded il In thc Board, m order to rcach a new mtcnnoilal and bulk 

tenninai in New Stanton, i 'A. a relationship said bv W I I s piesident to have 

"woiked out better lli.m we hail hoped so far " 1 he article retlects othei ni.iikcimg 

initiatives that Wl f .s ex(iltiring through its I olcdo cmmcction w ith C'N, mchulmg 

a proposed revival of business from the Neomodal lennmal near Canton, OH, 

W hile most of W l l 's comments are direcied at NS, WHI claims tliat CSX 

h.is not identificil anv inutualiv beneficial anangements meetin.r' the terms ol 

Ctinditimi No 68, Decision al ISI N et the wntten rectiui lellects that ( S.\ has 

olleictl aimngcmeiits to W i l mvtiiving Petioiciim (dke movements liom I oiedo 

and l ima to Ctesap. W V, and Calcined Pclrolcnm Ctikc from C icsap to Massena, 

NN . each invulving W HI as a bridge carner. and various movements of sciap 

melals from deslin.itions tin the fmnicr Conrail lines to Canton W lule not all of 

these inoveineiils involved the mute mcnimncd m thc last sentence ol ('tnuhtion 

No 68, CSX views those as being examples ofthe sort of "'iiuiltiallv beiiellcial 

ariangenients " lhat might have worked oul, nol the exclusive ones 
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W HI: savs 111 its comments that it will conlinue negotiaiions with NS and 

CS.X CS.X will continue as set torth in its .Iune 1. 2000. Submission, to expioic 

possible ••mutuallv beneficial anangements"" with W l f: No aclmn In thc Board 

Willi resiiecl to CSX is leqmied, 

4. \> isconsin ( entral As mentioned above. WC's cmnmcnls 

generallv agree that •Chicago is cttirenlly working well fmm an operating 

.standpoint " (p 2), WC also commends CSX and NS for good faith activ ilies 

toward operational coordination in C"lncago and for mamtammg the neulial 

mientalion oflhe IHB (p. }) . WC suggests that the presence of the Boards 

oversight is keeping the two carriers on then best behav mr and that if the oversight 

were removed, various undescribed evils would result (/(/ ) CS.X stales in 

response that it is coinniilted to good faith cmiidiiiatioii in Chicago, and to the lair 

trealmeni ofall earners lhere, and notes that there arc nnmcmus milmads of 

varving si/es in Chicago winch would be quick lo object ifthere was anv departure 

lmm tlu.sc standaids No aclimi bv the Board is requested by WC. 

Intliana Soulhern Railroad ISRR s Comments sti|iport requesls 

made In Indianaptilis Powei & l ight .nul theu collective leqtiests are discu.s.sed in 

Part I 

V. IV\SSI:N(.I:R IN I I RI S I S 

• • state of Marvland I he State of Marvland ie|iorts (as CS.X did in 

the .Inne I report) that there has been a significanl and unacceptable decline in tni-

tiine perfoniiaiiee ( -O I P ") of MARC tmins on thc Camden l ine (CSX I s C apital 
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Subdiv ISIOII) and to a lesser exient on the Brunswick 1 me (CS.X ' s Meiropoli lan 

Subdivision) since lhe Split Date bnt does not ask for the imposition o f anv 

eondilions al tins l i m e 

M ARC asserts lhat this decline in OTP occurred despite the tact that M ARC 

reduced the frequenev o f i t s serv ice since the Split Date CS.X disputes this factual 

assertion fhere has been no decime m the frequenev of MARC service smce 

June 1. 1999 As the opemtor o f the MARC service v S.X 1 has detailed records as 

to the number o f M A R C trams tiperated each dav since the inception of the serv ice, 

but the Board need only refer lo MARC 's own cuirent schedule (Hxhibit I hereto), 

which stales that it has oeen effeclive since Mav 19. 1999. to see lhal service has 

not been reduced smce .hme 1, 1*̂ 9̂ ) 

MiHcovcr, CSX is surprised In MARC 's assertion that it is ••somewhat 

baflled bv the (.'S.X reference lo MARC tmins as dailv c o n t l i c l s " on the C aindeii 

I me l he ' dailv conl l icts" referred to m CSX s .lunc 1 Report (,it ^9) arc the 

nieetmgs o f a northbound MAKC tram and .i southbound MARC train on the 

Camden 1 mc I hcsc ctmllicts were nol anticipaietl iii the ("SX ()| iemting Plan 

I he C S.X Operating Plan s prcthclmn of sulficicnl capacitv was based on tiie 

assumption thai Marv lai.d would follow thmugh on its commitment to construci 

the "Penn Connection" between .Amtrak s Northeast C oir idm .md Camden Station 

on the Camden l ine l his connection wtiuld have allowed M.ARC trains to 

opeiate over the (.'ainden l ine in one direction onlv Dining the i i iori i ing 

commute it was anticipaled that M A K C tmins would ic lu in to Camden Station in 

Baltimore fmni Union Statmn in Washmgton. D C via lhe Norlheasl Corndor 
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rather than the Camden l ine Similarlv. during the evening commute it was 

anticipated that M A R C trains would return to I 'mon Station v la the Northeast 

Corridor rather than the Camden l ine 

1 he consiruction o f t he Penn Connection, and a number of olher important 

capital projects, atv imporlati l issues in the ongoing contract negotiations between 

CS.X 1 and M.ARC CSX 1 concurs wi lh the State o f Marvland that these 

negotiations should be [icrinitlcd lo [imcecd v\ithmit mtervciit ioii bv the Boa rd / 

2. Me t ro -No r th ( ommuter Rai l road ( ompany Metro-North seeks 

the BiKiid s assistance in direcli i ig (.'onrail to exectite an assignnieni o f i t s rights 

and obligations under its |9S > l iackage Iviglils .Agreement with Metm-North (and 

Its parent M I A and the (. onnecticul Departmenl of 1 ransportation) to New N ink 

Central 1 mes 1 1 C" and C SX I" on the one hand and to Pennsv lv ania 1 incs I I C and 

Norfolk Southerii Railwav C ompanv on thc other hand W hen Metro-North 

prcsenled its pmposed assignment to CSX I and NS last v ear, CSX 1 and NS itrnk 

Ihc posUion that an assignment is nimecessarv as thc Decision (Oideimg Paragraph 

No 9, at I 75) effectivelv "'splits " thc Conrail I rackage Rights .Agreement into two 

parts l he legal analvsis ts presented m the NS Replv C omments .is to the sfilit " 

I'he fransit Rulers l eague of Metro|nilitaii Bal t imore an organi/alion formed 
in 1999 with thc stated purjiosc o f improv mt' public imnsit m metropolitan 
Balt imoie through informed cn i /c i i action, also reported to the Btiard on M.ARC s 
ptior on-tiine |ierformance As part o f then negotiations. CS.X and MARC are 
coiiteii iplali i ig Ihe eslablislimeiil o f a .lomt Conidor Impnn ement Conmi'ltee 
CSX wi l l see to it that the points laised bv the l eague are brouuht to the attention 
o f the Coniniittee further, CSX is plea.sed lo lepiirt that NHARt" service has been 
improving with a 9|".) ovemil on ii i i ie performance in .hilv 2000 
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of the pertinent agiecmeni lietween New N ork Central imes C S.X 1 and 

Pennsvlvania Hines I HC NS 

CS.X I IS wi l l ing to execute a document that wtiui i i simjilv acknow ictige the 

effect o f l he Boaid's order Such a document should satisfy Melm-North's desire 

for formality while making it clear that the rights and obligaiunis ot New N ink 

Centml l ines HHC C'SX 1 are now separate and distinct IVom those of 

Pennsylvania Hines HHC NS CS.X 1 wi l l confer with Melm-Nmlh and NS aboiil 

the fonn ofsuch an agreement in an effort to resolve this issue 

W ith lespecl lo CS.X, Metro-North notes CS.X's report of some t\ ieratmg 

P'.iiileins and slates that it is ".iware oi'thc ellorts being made In CSX I to iirmg its 

equipment into compliance with the clearance envelope and is vMirkiiig with ( S.X 1 

to cliiniiiate the pmblems " Metm-North Cmnmcnls at I I Metm-North states that 

•the pnmarv impact of lhesc pmblems has been to delav C S.X I s Ireight trains " 

and cliaiacleri/es the resulting passenger delays as •11111101 " Id Melm-North does 

not seek the Board s .issistanee with respect to these clearance issues/ 

When considering the eflect of the lransaction on passenger service in New 

N ti ik, thc Board should bc aware that north ol Poughkeepsie CS.X I has been 

dispatching 26 Amtrak I nipire Service tmins dailv, wi l i i mi-time jieifminancc 

.standing at an outstanding 95.5"o (wInch exceeds Ai i i lmk s perfonnance on its 

own Northeast Corridor) 

Certain o f the Comments o f the State o f New N Urk. discussed in Part 11. relate 
to passenger serv ice 
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VI. OTHKR FNVIRONMENT VI. AND SAFE r^ ISSI F.S 

I . Cirv of Cleveland CSX entered into a Settlemeni Agreement with 

the Cltv of Cleveland on .Iune 4. 1998, which resolved all of Cleveland's requests 

for conditions m the Conrail control proceeding Pursuant to tha; Settlement 

Agreement, CSX has to dale paid S4,280,()00 ofthe SI0.700,000 it pledged to pay 

for a Communitv Impacts Hund ( "CIH "). vvith the balance to be paid in annual 

msiallinents in the next three years I he Settlement .Agreement pmvides 

(Subsection 1 B) lhat the Cttv mav nse the C II to mitigate adverse env ininmeiilal 

impacts resulting fmm the Conrail lransaction. including, but not limited to those 

in the areas of •noise and Mbmlimi, noise mitigation stiiicliiies and landscaping, 

emergencv response and v ehicular delav, h.i/ardous matenals transport and 

response, ha/mal responder traimng and emergencv vehicle access, pedestrian and 

vehicular s.ifetv, grade crossing inaintenaiicc, and ciiltittal preservation " CSX also 

agreed ( Subsection 11 ) to ex|ieiitl an addilmn.il S2, IOD 000 over a Tive-veai periotl 

"Itn fencing, landscaping or other impiovcincnts to limit access to railmad 

pmpeiv, and lm the cost of mstallatmn ol laiulscapm!' related to noise mitigation 

ineasures '" In addition to tlicse liiiuls. CS.X connnittcd to make capital 

im|imvemciits estimated to cost S,iS,200,000 on the Short 1 me .uul at Collinwood 

N .ml, mcludmg thc mst.illatmn on lhe Slmit 1 inc ot continuous wciilcd r.ul aud 

adiliimnal ballast including surfacing oflhe tmck vvlnch reduces noise and 

vibralion impacts, and made numemus other comniiliiieiits forthe benefit oflhe 

C itv of Cleveland fhe parties expresslv agieed (Subscclion ID) that thc 

Community Impacls 1 vind and the olher conimitmciits in lhe Settlement Agreement 
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would be the • sole mil igal ion tor environmental impacls withm the (. ilv o f 

Clevel.nid resulting from tins transaction " (emphasis adiled). 

(a) Asserted Violations o f t l i c Seitlcincnt •Agreement (.leveland 

asserts that C"SX is not meeting lour o f its obligations under the Settlement 

Agreement and seeks the Board's assistance m remedv mg these asserted 

v iolations C"SX opposes this request for relief: CSX acknovv led.ued m its Iune 1 

leport that it had not provided to Cleveland the Hakesliote Hme traffic studv 

reqmred bv Subsection 1 1 o f lhe Settlement .Agreement, but ("leveland has not 

been prejudiced by the delav and there is no need lor anv mtcivcntion bv thc Board 

with icspect to this studv C S.X disagrees with Cleveland's assertion that it has 

tailed lo meel its obligalmns in anv other wav CS.X has either implementctl or is 

in the process of timelv implementing all of Ihc obligations imposed on CSX bv 

the Board in lhe f uvirmunenlal Conditions a|iplicable to the C iiealcr C Icvciami 

Area ( f nvironmental Condiiions 26(A). 26( l i ) , 26(C) ami 2d(l))) and in the 

Settlement .Agreement I heic is no basis lm anv Boanl cii lmccii 'cnl with respecl 

to anv o f these matters 

(•) I .uktrLshme Hiiî ^̂ ^̂  I lie ( SX (Ipcrating Plan 

ctintemplaled rm tng throtigh Clevelaiul appmxnnatclv 11 through trains ' w c the 

C SX I Slitiit I me on an average dailv basis and approximatelv 1 2 through trams 

over thc NS l akeshore l ine on an average dailv liasis via trackage rights 

Subsection I I o f the Settlement Agreemeiil rcijuircd CS.X to conduct a studv 

within SIX inonl. from the Closing Dale (In December I, 1999) to detennme 

whether two additional through trains • can bc operated over the Hakeshmc in .i 
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safe .md eff ic ien' manner, wit iuiul mlerfeience wi i i i CSX and NS mam Ime tram 

opemlions, and w iih sehcdtilcs lhal satisfv customer requirements " 

Cleveland <. rrectiv reports that CS.X I prepared a draft report and provided 

the draft to NS for coiiuneiit In response to comnienls of NS. and upon fl i i l i ici 

mtemal review al C S.X I , it was eoneluded that tlie dmfl report dul not adequately 

addiess the question It was detennmcd that a reliable .mswer can not vct bc 

provided becau.sc cntical mlomial ion is lacking f irst. CS:\ I traffic volumes 

thmugh C leveland have not vel reached the 56 thmugh Irains contemplated in the 

Settlement Agreement, and CSX 1 has not vet h.ul au o|ieialional need to operate 

12 thmugh trains ovcrthe Hakeshmc l i n e CSX I ami NS thus do not have the 

real-world operational experience required to answer the question whether 14 

CSX I through tmins could feasiblv be opemted over tlic I .ikeslmre l ine in 

addition to the NS traffic Second, the experience of the tipcmtional di l l lc i i l t ies 

that folltiw cd lhe Splil Dale tended to show that not ev en 12 through trams, let 

alone 14 thiough trains, could feasiblv be opemted ovei the Hakeshmc l me ami 

crossed al grade at Bcrca CS.X I and NS neetl more experience beltire thev wi l l be 

able to [irov ide a mc.minglul answer Because ( S.X I h.is mil vet even met the 

Settlement AgieeineiU's projecled traffic levels ( I I thmugh tmins over the Short 

1 me .md then 12 ihrough trams over the Hakeshmc Hme), Cleveland has not been 

preiudiccd In the lack of thc studv 

CSX I admittedly could have comiiiniiicated the stattis oTlhc sludv lo 

Cleveland outside o f lh is formal oversight proceeding, but the further review of the 

diaft report occuned in conjunclion wi th the review processes forthe oversight 
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proceeding CS.X I wi l l initiate discussions with Cleveiaml. tiirougli thc CS.X I 

communitv liaison piocess, concemmg the t iming and methodologv o f a siiuiv that 

wi l l provide a tellable answer tti the question whether 14 CS.X I tr.uns feasiblv mav 

be operated over the Hakeshore Hme It should be noted that Cleveland s 

complaints relating to horn noise and the blocking of grade cnissmgs suggest that 

adding twti additional trams to the l akeshore l ine would be pmblematie as the 

Hakeshore l ine has a number o f gmde crossings .iml thc Short Hine is enlirely 

gmde separated through Cleveland fhere is no need lm iiiteiventioii In the Btiard 

at this t ime 

(l i) I encing and Handscaping As Cleveland recites, the 

Setllemenl agreement (Subseclum 11 ) rcqimcs C S.X to ex|}eiid S2 4 i inl l ion tneM 

a five year period fm fencing, landscaping or other niipmvemenis to l imit access tti 

railroad propertv. and for the cosl o f installalioii of landscaping lelatcd to noise 

mil igal ion measures " (emphasis added) CSX I has pnn ided its plan for thc vcar 

2000 to Cleveland Bv the end of 2000, CSX I pl.ms to h.ivc expended abmit 

S780,000 ol that ainminl It w i l l provide its 2001 plan to Clevelaiul when th.it plan 

IS complctcil No lequncmcnl ol the Settlemeni Agieement leqinics .i di l fcicnt 

appmach Indeed, CSX I conld not pmv ide a comprehensiv e fiv c-v ear plan ev en i f 

the Settlement Agreement contemplated such a plan, which it dties not, becanse 

Cleveland has not yet reveaicd its plan for the construction of"noise walls 

1 he Cltv s coinplaml lhal no part o f the S2 4 mil l ion mav be used fm trash 

and debris r e anal is similarlv without merit Debris (such as cars. ap|iliaiices, 

furni ture lues, etc ) must be removed to provide a level and straight rtm fm 
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mstallatmn of fencing l he debris removal conducted in advance of mstallaluin o f 

fencing is thus fanlv chargeable under lhe Seitlcincnt .Agreement to the S2 4 

mil l ion account Although CSX 1 believes that it is C leveiaiui. mil CS.X 1. wincii is 

.'Ving lo oblain more than was bargained for. CSX 1 w i l l conlnme lo consull wi lh 

the Cltv on tins issue. 

(ni) ,lob Opportunities for C"ily Residents CSX has 

mformed Clcvci.ind that llnee o f t l i c four permanent (managerial) emplovees at 

Col lmwood N aid are Cleveland residents, more than fu l f i l lmg its hiring target for 

Cleveland residents of 40".. o f permanent positions (Seitlcincnt .Agreement 

Subsection 8) Con istent with CSX and induslrv |imclicc for the interinmlal 

business, the remammg ,i8 positions at Col lmwood are contractor emplovees m 

uuicpendent owner-operator tmckers rather than permanent positions ». SX 

piovuied Cleveland with the contact mloimat ion lor the pnmarv cmilmclm .it 

Col l inwood, but to our knowledge Cleveland has mil fol lnwed up w nh the 

cmitmctm Although C S.X has no obligatitin lo do ,so, C SX is wi l l ing to wmk vMth 

the Cltv lo determme thc icsidencv o f l he persons picscntiv f i l l ing these i8 

IHisitimis, rccogm/ing that these individuals aic not C S.X ciii|ilovces 

(IV) Coininnii i ty Adv isory Committee C SX cau onlv 

legister its disappiimlmcnl that Cleveland has chosen to i i t i l i /c the Board s fonnal 

oversight process ptibliciv to express its displeasure with the CSX coninmmly 

liaison lo Cleveland who has worked so diligentiv to address emnnimnlv concerns 

1"o the extent that some answers were not immediatelv pmv uled at meetings, it is 

because the questions could nol reasonablv have been antici|iated C S.X believes 
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that It IS in full ctimpliance wi th Snbsectuin o f the Settiement Agreement 

(providing for the establishment o f a Ciiiniiuii i i lv Advisorv Ci i inmil tee) and 

1-nvironmental (.'ondition 26( I ))(d)(requir ing tlie a|ipoinlinenl ot a emnmumlv 

l i a is tMi ) ' 

1 he Board should note that, al the request of tf,e emnmumlv liaison. CS."̂ v f 

has made voluntarv coiitributioiis (nearly $50,000 in 1999) to a number of 

( leveland communitv programs and activities abtnc and bcviind the substantial 

financial investments required bv I-nv imnmental Condition 26 and In the 

Settlement Agiecmeni W e are disappomled that tins effort bv the conimunilv 

liaison, over and beyond what is required, has been mel with sti l i t t le ap|iteciatuin 

In anv evenl. tins is not a matter inlo which the Board need inject it.self CSX I 

wi l l o f course continue lo ctnisult with the Cilv and eomnnimlv leaders regarding 

the Issues |ircseiiled in the Comments and ot'ici issues of eoncern 

(b) Assertion o f Increased fram fraf l ic Cleveland asserts without 

anv supporting ilata. lhat traffic over Ihc Slum I me h.is been cltise lo an .ivcmgc of 

56 trains per dav. a 2^".. increase over 'he pmicct-.d I I ihmugh tniins per tlav 

Cleveland then uses this assertion as its b.isis for .iskiiig the Board to aw.iul 

mitigation for env iminiic.ital impacts above and bev tind what it agreed to in the 

Settlement Agreement At the outset, it should be noted al the outset lli.il C S.X did 

not in Cleveland or anvwhere else agiee to cap the amounl of traff ic rotitetl over 

C"SX'I' could offer lestinmnials from numemus members o f the conimunilv to 
that effect Despite its strong desue to set the re.tnd stmigli l . however. CSXT does 
not wish to put individual eommumtv leaders and ci l i /e i is 'm thc di f f icul t position 
o f cmilmdictmg a fonnal f i l ing bv the Citv of Cleveland 
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the Slunt l m e or any other l ine and the Board's precedents arc clear that it wi l l 

not impose train caps, 

[Wlhi le railroads do then best to predict the 
amount in post transaction l ia l l ic hkelv to move over a 
given l ine railroads need llexibilitv because lhe amounl 
o f traffic that actuallv moves over a particulai lme 
depends imon shippe'r demand Indeed, a tmfl lc cap 
could wel l mterfere with applicants' abilitv to carrv out 
then slalnlorv obligation to provide comnion carrier 
service upon reasonable request fherefore neither we 
nor the \CC has imposed permanent caps tin the miinbei 
o f Irams the railroads can opemtc or specified that 
existim: freiuhl must be transported In a specific route 
RallietC as St:A explained i the 1 inal I-IS (Vol ,C 
at 5-69 to 5-71), railmads must be pennitted to decide on 
a cmitinuous and ongoing basis which mules ne most 
efficient to meet theu customers' needs 

Decisum No 96 at 22 (served Ocl 19, 19<>8)(fooinole omitted). 

1 he Board need not consider al this tunc whether it would be a|i[im|iriate lo 

order additional environmental mitigation for Cleveland i f CSX I were lo openite 

5d or more through Imins over the Short Hine on an avemge dailv basis liecause 

Cleveland's factual .issertuni is simply ermneoiis CSX I s recoitls indicate that 

CS.X 1 h.is not exceeded the pmjcclmn of 14 tl imngh Imiiis per dav over the Short 

I iiie on an avemge dailv basis since the Split Dale V\ c would have anticipaietl 

that C leveland would have raised tins questioii through the communitv liaison 

process and revealed the evidentiarv basis ftn its belief that CSX I was operating 

more trams than projected over the Short l ine Wc hope that Cleveland wi l l ilo so 

in the ll i lnre i f this lemains a real concem If it does, vve wi l l work with C leveland 

lo ex|)lain the disciepancv between its data and ours Becatise C leveland has in its 

C"omments provided nothing more Ihan a bald asserlmn. however, there is no basis 
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for anv ctiiisideiatmn in tlie Board ot C levelaiul s complaint o f mcre.iscd iraftlc tin 

the Simrt 1 ine, 

(c) Requesi to Reopen the f iivirmimci'.lal Review Piocess. 

Wit lmul providing anv specific mfonnation about asserted impacls. Cleveland asks 

the i io.ml to undertake a new environmental review oi Imin noise and vil i ial ioi is 

from nun ing trams and of noise and air cnussimis from idling trams CSX 

opposes this request on three sepaiate giminds 

Hirst. CSX s Setllemenl Agieement with the Cilv ofC leveland piecltides 

C leveland from invoking the Board s envuonmenial review processes in this way. 

As noled abtive the parties expresslv agreed (Subscclion ID ) that the Commumty 

Impacts fund and the othei commilmenls in the Seitlcincnt .Agieement vvouid lie 

the "sole mitigation for environmental impacts withm the ("ilv o f Clevel.mil 

lesullmg lmm this imiisaclion CS.X agieed lo pav C leveland S 10.700.000 and 

made iniii icmiis other commitments to mitigate env ironinenl.il impacts, expresslv 

mcliuimg. but not limited to. noise .nul vibmiuni 1 lie i io.ml has til len statcil its 

strong piefeicncc for resolution ol ilispules through negotiated agreements .S'l t'. 

I , I )ecision .11 I :̂ ^ Iiui i f lhe l io.i id weie hi hold a railro.ul to its obligations, 

while .i l lowing a communitv to come back to tlic l i . iaid for addilmn.il rights, it is 

unlikelv that the Board wotild ever see another negotiated agreement Moreover, 

CSX f is surprised that Cleveland is emiuiig back to the Boanl seeking adiii lmiial 

mil igalion for noise when its program for noise inil igatioii itinded under the 

Setllemenl Agreement is slil l in the planning stage CS.X I has fullv cooperated in 

the .studies leqimed to design the noise mitigation, as is ev ident fmm thc fact that 
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Cleveland did not charge CS.X wit l i anv vuiialmn o f t l i c Settlement .Agreement in 

this regard; anv delav in implemeiilatimi is thus .it! •billable lo Cleveland 

Secmid. even apart fmm the Setlleinent .Agreenent. it is far UKI hue in the 

day lo reopen the scope of the f i n imnmental Impact Siatement ( • I I S " ) Potential 

eiiv ironmental impacts in the areas of horn noise vil iralion .md an cnnssmns were 

raised durmg the public scoping process on the I IS that the Board coiKluclcd prior 

to preparation o f the Draft l-:iS'^ and during lhe commenting process on the Draft 

H'S " I he Board alreadv considered and rejected them iii detemiining the scope 

of die f inal i:iS and imposing conditions I he Board has repeatedly slaled that it 

w i l l mil restrict the smindmg of horns In tmins f or example the Boanl explained 

in the Draft f IS 

I 'nlike other |iotentiallv adverse env ironmental impai Is, 
rail iiorti noise is a ilclilici.ilelv cicatcil .mimvancc 
imposed to enhance salelv Hie Board has consislentlv 
declmed to mitigate noise caused In homs on |tliesei 
i imiiiuls. stating that anv attempt to sigmllcanii-. icihice 
[ imm horn I noise levels at grade cmssiiii's would 
|etipaiil i/e satetv which we consider to be of paianimmt 
iiiqioitaiice " |rinance Docket No i2 ' '60. Union Pacific 
Kailmatl-Contml-Smiihcin Pacille Kaiimati Decision 
No I I, servetl .Anr'usi 12. I'^'Xi | Kctlucin'j lomlness 
below certain levels could mcrease tiain-ve'lncic 
accidenls As the Boaiti lias loumf reducing the tl i i iatimi 
ol the hom could result iii siiiulai negative imp.icts on 
salelv 

Dmfl I IS. Vol I al >-.>d 

Notice o f ln ten l to Pie|iaie an 1 iiviroiimiMilal Impact Staicmcni ( f I S ) and 
Request lor Comments tin Pmposcil f lS Scope (seived .hilv C 1997). Notice ol 
f ina l Scope of lnv irmnnental Impact Statement (issued (Ictobcr 1. 1997) 

Dmfl f nviminneiita' Inipact Staiement (servetl Decemlier 12. 1997). 

70 



Tile Boatd also expressly rejecled the Citv of C'lcveland s request that tlie 

Hinal I-:iS include a study of mcreased vibration f inal 1 IS, Vol ,> at s- >09 (served 

May 1998), 

Hinally. the Board expressly rejected ciimmcnts that its analysis of air 

qualitv impacts, inchuling withm the Cilv ofCleveland. was madequale final 

f IS. Vol 0 at .'292 lo 5,iOO .Among other reasons, the Board explained that 

emissions fmm the mcieased tmfllc vvould be offset bv locomotive emissions 

decreases rcsulling from l-:PA"s new rule to contml such cinissions fmm new and 

rebuilt locomotive engines "" Id al 5-297, 

1 veil if Cleveland could stimchow show thai these impacts were not lullv 

considered .iiid rejected in the Boaid s eiiviroiiincnt.il review, C leveland lias not 

demonstmled the kind of material changes or new ci'ctiiiistaiices that are requited 

to pei stiadc the Board to prepaic .i supplemental I IS under the standard of the 

Board's envin>iiinenlal regulalions at I9 c' T R ^ I 10̂  IO(a)(>) (a supplemental 

l is mav be prepared 'where necessarv and a[ipm|iriatc to .uldiess substantial 

changes m the proposed action in significant new ami lelevaiit ciicumstances or 

mlm mation ) 

1 Innl, wc do not understand how the Citv "s compiainls oflhesc jiarticiilar 

addilional enviioiiincntal impacts conld fanlv applv to the Shmt l ine (othei than 

vibmtions fmm mov ing Irams winch the lioaid has concluded have no sigmlicant 

environmental impact) Becau.sc there are no grade cmssings on the Short I mc 

within Cleveland, the onlv time a CSXT engineer vvould blow a horn on the Short 

Hme would be to warn a trespas.ser to clear the tracks We do not understand the 
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Cltv lo be suggesting that it disfavtus the use of train iuiiiis lo protect llie lives of 

its citi/ens f iirther. it is mn C S.X 1 opemting practice lo idle trains on the Short 

l ine and no specillc complaints of idling trams on the Short l ine have been 

presented to the C S.X 1 cmnnunnlv liaison m anv ot the frequent emnmnr.icalmns 

fmm the City ofCleveland since Split Dale lo the exient lhat Clcvel.uul is 

complaining about eiiviroiiinent il impacts from CS.X 1 tmins operating over the 

lakeshore l i n e which does have a number of grade crossings. Cleveland cannot 

fanlv have it both wavs Cleveland sought CS.X I s agreement lo opemtc some 

Itains on the Hakeshore l ine m order to reduce envimnmenial impacts on the Short 

I me 

(d) frash and l?ebris Removal C"leveland also seeks thc 

Board's assistance m removing tmsli and debris illegallv dumped on the Short l ine 

nghl-i.f-wav When CS.X 1 succeeded to C omail s operating rights over thc Slmit 

l me thmugh Cleveland. Ĉ  X 1 also iiihcrited vears of accuiiiiilatcil Imsh and 

debris (c.iis. .ippliances. furnilnie, lues, etc ) illegallv dumped bv ticspassers 

CSX 1 has focused its cleanup effoils on those areas requested bv the ( itv 

Unfortunatelv, without a pledge from the ( itv ot subst.mtiallv mcreased 

enforcement ofils aiili-trespassing and anli-littermg ordinances, which pledge has 

not been made CSX I s cleanup efiorts will never be lullv effective C S.X I will 

continue lo conduct trash and debris removal as it continues with its fencing and 

landscaping program, with the hoped-for result ofa righl-of-wav that will be more 

attractive than it was prior to the Tiansaction. However, that can be achieved onlv 
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thmugli lhe efforts o fa l l to reduce illegal dumping on the righl-ol-w av Cleveland 

presents no justif ication for the Board to iiijeci itself into this issue 

2. ( ontiressman Dennis kuc i n i ch C"oiigressinaii Kucinich reports 

that he is generally pleased with the progress CSX and NS are making in the 

coinnitii i it ics of Ohm's 1 ()"'Congressional District C ongressman Kucimch i .iises 

one issue with icspect to environmental niit igalion in Bmoklv i i , Ohio CSX I has 

ctimplied with all Hnvirmnnental Conditions imposed on it for the benefit of 

l imok lvn . Ohm (a cmnnnimtv in the (ireater Clev eland Area) Bnioklvn has not 

demonstmled anv material change in ciicuinslaiiccs that would warrant 

leexammalmn by the Board of the fnv ironmental Conditions it imposed, and 

(. SX 1 IS aw.ire o f no such ciicum.stanees. (. SX would be happv U> tespond 

directlv to the Congressman on this matter 

3. l-our ( itv ( (uisort iuin In its ( tinuncnls the I tnii C itv 

Coiisortiniii (thc C ities ol 1 ast ( lueago, (Iarv, Hammond and Whit ing) renews its 

request piev iouslv made during the Comail pmeeeding lm an absolute cap on the 

mimber o f Imiiis that mav tmveise the litVt K 1 line throngh the Tour ( itv area o f 

i ior thwjstem Indiana (lhe Pine limctmn to Slate l m e lower segment of the Barr 

Subdiv ision) As CSX acknow ietiged in its .hiiic I Siibinission, CSX I experienced 

opemiioiial diff icult ies fol lowing Split Date that extended in the f our C itv area 

mto l ebruarv 2000 I hose operational diff icult ies unfortunately resulled in 

increased blockage o f crossings bv trains in l-ast Chicago and Hammond during 

that period However, thc sitnatmn in the f our C"ities has greally impmved since 

March 2000 even without the benefit o f a l l the capital impiovements that CSX 1 
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cmiiiiiiies lo make within the 1 our C ilies and tliroiiglitiiit the Chicago area l he 

lioard III Decision No 89 imposed a number of I nv nonmental Conditions on 

CS.X I for the benefit oflhe Tour Cities 1 hese C tn>ditioiis were subsequentlv 

iiicorpiiraled. with minor modification, into a Selllemeni .Agreement between the 

Hour Cltv Consortium atu CS.X I dated Oclober 2d. 1998. and C S.X I made 

additional financial and operational commitments lo the I-mtr Citv Consortium in 

that Seitlcment .Agreement (."SX 1 has been working diligei'tiv in good faith to 

implement Ihe commitments il made in the Selllemeni .Agieeinenl. and we do not 

undersiand the four Citv C oiisoitiuiii to argue lo the coiitiaiv I he four C ilies' 

complainl is that the aciions agreed to in the Settlement Agreeinent have iml 

pioduced the desired results as quicklv as thev Imped I lowever, there is no reason 

at this time to doubt that these |ilaniieil capital improv ements will effectivelv 

compensate for anv increased tram tralfic thmugh the I mn C ilies aic.i which 

results from the Conrail I mnsaclion, ;niil lhere is no b.isis for anv imposition of 

addilmn.il cmuhtimis 

(a) Capital Imprtivements, Not ham C aps. Are the Solution for 

Motor Vehicle Delay iii the l our City Area As explained in Decision No 9d 

and the f inal f nvironmental Impact Statement, the lioani will not imptise 

permanent caps on the number ot trams traveling tm a siiceilic rail lme segment 

Decision No 9d al 22. f inal f IS, Vol .v .n s-d*) to s-7H 5-252 The local tram 

caps sought by the I our Cilv Consortium are iiiheieiillv inconsistent w ith the 

national transportation jmlicv of pmnniting freight tmiisportation In rail and with 

the common carrier oblig.ilions of railroads, they seriouslv impede efficient tram 
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operations not just locallv but thmughout an integmled rail network i he Board 

accordinglv emplov s other appmaches to addiess cmssing delav W nh respect lo 

the Hour Cities, the Board concluded lhal CS.X's pnigram of capital iinpmvements 

was the best approach Nothing is presented which demonstrates lhat the Board 

should change its approach in the Tour (."ilv area al this time The lioard should 

penmt CS.X f to pniceed with its prograni of capital impmv ements' and defer all 

requesls for the imposition of additional conditions until those capital 

impmveinents are given a chance to produce the expected operational 

improvements Ihe Board can contiiaie lo moiuior lhe progress oftliose capital 

iinpmvements. 

In lis Comnienls and previous submissmns to the Board, the f mn C ilv 

("onsortiuin has pmperly pointed to the six mil mil mterhickmgs on the B&OC I" 

line between Pine .lunclion .iiul Barr N aid as the primarv cau.ses of the stop|iagc 

and slow speed of trains tm this line segment (a rail conflginaimn wluch of couise 

existcil lm decades |iiitii lo the ( oiii.iil .Acquisition) I iom east to west, these 

interlockings arc Clarke .lunction C.iliimet I ower, I lie Colmnbia. Stale 1 me 

lower and C ahimel Park In mie of the e.iiiv meetings with CS.X I . represenlalives 

ol the Tour Cities rectimmended that CSX T strive for more cenliali/ed control ol" 

these interlockings CS.X I has made excelleiil progress in iiiipleiiieiiliiig tins 

recmnmendation ()iic mteiiockiin: (Columbia Avenue) was cnlirelv removed and 

" 1 he status of CS.X s capital impmv ement pmiects are described in detail in 
CSX's,hine 1 Submission at H'̂ -19. d,^-71. and 121-24. 
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the coimection tmff ic with the C ,SS&SB leiocaleil to Ban N ai i l , wesl tif the four 

Cltv area In addition, four interlockings (Clarke .Innctmn. Calumet Tower. 

Republic and Caluinel Park) have been moi lerm/ed ihmugh mstallatmn ot new 

eurrent teclnmlogv signals, power cmssovet s and or dispatcher contml The 

B&OC T tram dispatcher now direcllv coi i tmls B & O C T tram movements lintnigh 

the Clarke .lunction. Republic and Calumet Park niterlockings At Calumet 1 ower. 

the B&0( . ' T train dispatcher now conlmis li ic B&( )C I mules and signals, .liiimugh 

the IHB Calumet l ower Opemtor still ct i i i tmls the IHB and f .l&l-: mules and must 

release the B & O C 1 roules lo the B&OC I tmin dispatcher for o|iemliti i i thmugh 

the interlocking " Moreover, the CSX 1 and 11 l l i dispatchers have been eo-iocaled 

in Calumet Citv, further impmvi i ig coordm.itioii in the four C itv aiea lhe lull 

benefit o f these projects has not vet been achieved, however, because a number t i f 

other significant pmjeets m the Chicago area are still in pmgiess. in particiil.ii the 

modcnn/al ion o f l he Slale l i n e interlocking and the constniction of thc I l ind 

Main .imiii id Ban N aid '" 

I he last o f the six uilciloekings between Pine .lunction ami Ban N'anl 

Stale Hine inleriocking is still iiiiinuallv operated and eonlmlled bv the IHB 

I he new anangement at C alumet 1 ower has redueed the ctimmunicalions 
rcqimcd between the B & O C I lmm dispatchei and the IHB C'altiinet lower 
Opemtor In order to further impnne ctHiidii iatioii o f tmm movements t l imimh the 
nilerlocking, CSX 1 has pmposed tt the 11 IB .nul I .I&I that Caluiiict I ower be 
elimmated and that the conlml of cmss-lmff ic jiiesciillv exercised bv the I I IB 
Cahimet lower Operator be tmnsl'eried lo the I I IB tmm dispatcher Neuotiations 
rclaiing to this proiect are now in progress 

As reported in the NS Reply Submission. NS is also working to moderm/e 
mteriockings in the Tour Citv Aiea and lo improve cooidination with olher 
railmads 
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Statc line Tow er Operator The l l l l i has scheduled it for inodemi/ation llns 

inonlh " l his pmjecl will coniplele the upgrade to ICS operalion betweeii Pme 

.lunclion and Blue Island .lunclion. fiirther improv ing tram ti|ieraliiig flcxibiinv and 

speed on lhe Barr Subdiv isioii. meiuding ihrough the crossings in i:ast Chicago and 

Hammond that are of concern to the Hour Cities Prior to CSX I s recent signalling 

wurk on the B&OCT. C"SXT"s method of operation vvas •cniTenl (direction) of 

traffic block signals " trains moved west on the ntirthern track and cast on the 

southein track A train could operate cast on the northern imck and wesl on the 

southern track onlv with special verbal aulhoritv and reduced speeds, with delavs 

caused In using haiid-thmwii sw itches to cross over tmcks With ICS method of 

operation, Irams mav move in eithei direction on cither track based on the railroad 

signals al Imck speed, a inajor impmvement over the former method of ti|iciatitiii. 

In addituin, C S.X I will be able to uicrease the autliori/ed speed on the Barr 

Subdiv isioii to 40 mph ()iice the State I iiie inleriocking is incorporated inlo the 

ICS signaling svslem, the II Ili dispatcher will be able to view thc status of .ill 

niterlockings on the litVLt X ' l con idor. greallv ticcreasiiig the likchlmotl that a train 

will stop on the |iiitiiilv crossings in last Chicago and Hammond because ofa 

blocked iiiterlockiin! " 

C S.X I reported in the (."S.X Siibmissmn (at 122) thai the Slate l ine 
iiiterlockiiig vvas scheduled for nmdcrm/almn in .hine 2000 lhe l l l l i 
subsequeiillv rcsehcdnlcd the vvork unlil August 2000 

In otder to icduce blocking crossings on the B&OC 1 in f ast Chicago and 
llaiiiinoiid, CSXl issued instructions lhal westbound trams should not pmcccd 
thidugh Calumet I ower until the Stale l ine interlocking is clear and that 
eastbound tmins should not proceed tiirough Stale Hme'imtil the Caltiiiie? I ower 
nilerlocking is clear However, when an niteriocking is inaiiuallv opeialt.'d. a 

/ 1 i i n l l l i i l l - ( I i l l l l l U l l . l n i l l l i - M / l u c e / 
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The delay m thc completion ofthe 1 hnd Main amund liair N aid liecause of 

the continued deiav in oblaming a small casement fmm the f orest I'rcscrve District 

of Cook County has contnbuted to the slower than expected opemliiig specils on 

the Pine .lunction to Barr Nard line segment ofthe B&OC f CSX I is working 

diligentiv to resolve this impasse which has prevented completion of the last 150 

feet of Hack C"oinpletion ofthe Third Mmi. along with the other pmiects. should 

have a significant positive impact on CS.X . s abililv to m.meuvei thmugli the i tmr 

Cities in the next vear, 

(b) l he I our (.'ilies' Presentation of Increased fraflic Delay Is 

Misleading and Does Not .lustily thejmjjosinmi o fNcw Conditions f li e 111 ti r 

Cities' claim of greatly iiiciea,scd motor vehicle delav is misleading I he I our 

Cilies" Cmmnents do not clearlv differentiate between the pmir situation thmugh 

Tcbrnaiv 2000 and the impmved situation since March 2000 I he posiiive tiend 

since Split Date, witli impmv ement vet to ctnnc as the benefits fmm capital 

iin|iioveiiiciils ,iic achieved, argues aganrsi the imposition of .mv additional 

condiiions bv the lioard al tins time 

I he 1 lllll C ities claim of greativ increased nmtm vehicle delav is based 

primanlv on a comparistin between CSX I s icpmlcd avem.nc tmin speed of 9 mph 

between Pme .lunction and State Hme l ower since the S|ilit Dale (reported in 

I l-iinlUiiU- I Iilllllllliil Irnlll /l>-r\lulls fills:!'/ 

telephone call must be made lo the mterlockim! oiiemlm to dcierminc its staius. a 
pmccdtiie that lakes longer and incieases the likelilimid of miscommiimcatmn as 
eonipaied to the computer displav made available to dispatchers when the 
mleilocking is automated Ihe iimderni/.atioii ofthe State l ine and Calumet 
l ower interlockiniis should eliminale a significanl cau.se of blocked cmssmus in 
1 ast C hicai:o and 1 lainnmiid. 
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weeklv reports provided to the Hour C"ities under the Settlement .Agieement)* and 

a leported average tram speed of 12 mph between Pme .hinctmn and I-.air Yard in 

1995 (reported in a sv slem-w ule report of av emge train speeds | i t tn ide 1 to the 

f tiur Cities in discoverv in 199"^) CSX disputes the f our Cities" claim lhal the 

piesent level o f traf fic delav is worse than it was prim to Split Date for tiie 

folltiw ing leasmis. 

f irst, consistent with the Setllemenl .Agreemenl. CS.X I has upgraded the 

grade crossing warning systems in l-ast Chicago and Hammond bv installing 

constatu waming tunc ciri iuts al Sheffield Avenue l lo l i i nm Avenue Caluinel 

Avenne. C"oluinliia .Avenue Imhaiiapolis Boulevard. Railroad A-.enue and 

Kemiedv Avenue and bv inslall i i ig moiion sensor circuits al thc lei i iai i i i i ig 

crossings betvveen Pme .lunction and Statc l ine Ihese devices significanllv 

reduce the amount o f time that the waming svsiems arc activ.ited I he icdiiction in 

nmtm vehicle delav afforded In these improvements is not rellected in the four 

C Ities calculations It shmild bc noted that the four Cities h.is presented no actual 

measiiiemenis of vehicle delav at these crossings prim to thc Split and since these 

upgrades were iiistalled 

Second. CSX iloes not believe lhat llie 9 mph (or 8 mph) avemge tmin 

speed fm the Pme .lunction to Stale Hme lowei line segment provides an accurate 

description o f train speeds across the grade crossings in fast Chicago and 

The report tor the quarter cndinu .Inlv 2 1. 2000, is included ;is f xhibit 2 
hereto 1 he aveiage ttain speed for tlie last quarter was 9 8 mph. indicating an 
ui iwaid trend in avemge speed over the line segment 
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I lamniiind II is CS.X 1 policv and practice to hold vesllioimd trains east .if 

Cahimet lower in a position vvhere lhev aie not bliuking grade crossings -

until thev can proceed apace thmugli Stale fine I ower I litis, the ciock is 

activated on a wesibound train when :t cros.ses Pine .lunclion and contmues licking 

while the tram dwells east of Calumet lower awaitmg cie.;raiice Imvel tune over 

tiie lme segment is meastned at Slate Hine I ower fhe average speed over lhe 

segnient is thus reduced bv the dwell limc east of Calumet lower, even though the 

train stoppage vvas done lo accomplish the goal of reducing crossing blockage 

l lns is seen in the s|iecd statistics CSX I provides to the four Cilies During thc 

quarter ending .Inlv 21. 2000, the aveiage speed tif westbound Irains (70 mph) w.is 

onlv 5,i"(> oflhe average s|ieed of easibound trams ( lv2 iii[ili) 

In response to the Comments of the f our Cities. CSX 1 checked the actual 

speed of (il trams with a ladai gun as thev crossed Indiaiuipolis Boulevard and 

1 lohn an Avenue twti major crossings in 1 ast Chicago and 1 lammond 

icspcclivclv. on .lulv 2 C 2 1 and 25, 2000 During tins tliice-d.iv period, loc.il 

CSX I |iersoimel maimeil these crossings whenever lhev coulil be sp.iicil fmm then 

ordinarv duties I he speed of each tmm is p-.senled on the lepoil entitled '( .V\ / 

luidtir Sitidx III IUK ( H I I null Spccils" allached heielo as f xhibil ,̂  I hat studv 

showed that the average s|iced oflhe 61 trams w.is 2?>.7 mph al the lndiaiia|iolis 

Boulevard cmssing and 20 I mph at the llolmian Avenue cmssing, substantiallv 

Ingher than the 9-|() m}ih average speed reported for the entire segment fhese 

measured speeds are consisteni vvith C SX I"s statistics for the C"SX 1 Chicago 

Division. During the last lliree morths, the aveiage velocity of CS.X I s Chicago 
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Division reached an all-time high of 21 mph I he impmved operation of thmugh 

trams on the Div ision is also retlecled in thc lowesl number of recrewed trains per 

day in recent iiislorv (meaning that trains reach destination [lomis in liie C Incago 

Area withoui slopping at intennediate pomls m the Hour Cities .Area to be re

crewed). l hcsc statistics indicate that the Chicago area as a whole is now 

operating belter than it did prim to the Split W ith these excellent Div ismn 

.statistics. It IS difficult to believe the Hour Cities" claim lhal the Pine .lunclion lo 

State l ine Tinver line segment is ntnv experiencing sltwvci lmm speeds than 

immediatelv prior to the Split 

'. hnd. the f our Cities tiller dala that thev sav mdic.ile increased delav, but 

lliere are manv reasons why the realilv is not .is the 1 our C ities suggesl. 1 he 1 our 

("ilies appear to be mixing apples and oranges I he reported avemge tmin speed in 

199s till the CS.X line segment fmm Pme .Itinctioii lo Ban N aid eannol readilv be 

comparetl to the statistics now being pmvided to the i tun Cities l i r \ i . the western 

eiidptiiiit of the scgmcnl is diflcicnt (Ban Naid vs St.ite 1 me lowei) In oidci to 

compiv with the Seitlcment Agreement, CSX I liad to install new e(|uipnieiit at 

Statc Imc lowei to iiieasuic the travel time to ami fitnn Pme lunction I lus 

svstem onlv became tiperalional as oflhe S|iiit Dale lhere is thus no diicctlv 

comparable pre-Split dala for this segmeni Sa mid. numemus changes in C hicago 

area milroad oper ilions occuricii ..om 199S d, the present that afiect thc measure 

of avemge speed over the B&OC I completelv unrelated to the Comail 

fnmsaclion /////-./. CS.X'f never endorsed the Hour C"ity Consortitmrs use ofthe 

1 2 mph average speed figure as the absolute ba.seline agamst which it vvould be 
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detennined whethei conduions ii id improved or woisened in tiie f our C nv atea 

CS.X I merelv accepted the use ofthat figure in the (.'onrail pmccctlmg to illustmle 

the point lhal a iimdesl speed mcrease would oflsel the traffic delav from an 

increased number of trains on the B&OC 1 (irade Ciossmg Delay Analvsis in the 

Hour Cltv Consortium Area, prepared bv ICf Kaiser (Mav 8, 1998), As explained 

above, the actual speed ofthe tmins over grade crossings pmvules a more acctimte 

perspective ofthe railroad's operations and effect on vehicular traffic. 

Despite the fact that representatives of CSXf and the Honr Cities are in 

frequent connmmication, the four Cities never piesented the 9 in|ih 12 mph 

comparison to C"SX I as ev idence of increased tiaflic delav m the ^ oxxi ( "ities 

Indeed, CS.X I understood from lhese discussmns that the f our C itics 

representatives perceived lhat tmfflc deiav had greallv impmved in recent months 

C S.X I was thus quite suqiiiscd when the f om C ities in llicn Cmnmcnls asseiled a 

three-fold wtirseniiig in Iraffic delav based pnmarilv on ;m arithmetic 

cxtiapiilalioii As the Board is well aware iiseliil mctiics are sometimes iliTllcull 

to define CSX expeetetl that an issue like tins tme wtnilii have been discussetl 

among the parties in the periodic meetings mandated In f nv imnmcntai 

Cmuhtimi 21 ami CS.X s Selllemeni Agreement with the f our Citv Consortium, or 

m thc ongoing informal ctinininmcalions between the parlies. *allier than presented 

lor the tlrst time in a lormal filing before the Boanl as tti vvhich C SX i is afforded a 

short time for replv 
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1 he f our (."ities also |iiiint lo the reported increase m the nuinber of trains 

operating over the B&OC 1 (.̂ 6" rather than the .̂ 2 projected in the Operating 

Plan) as secondarv evidence of the asserled increase in traffic tlelav it should first 

be noted lhat the reported aveiage of .̂ 6 trains includes both ihrough and local 

trams, whereas the projection of ,i2 trams mcluded onlv thiough tmins Second, it 

is unclear what the longer-term trend in tmffie will be. C SX I has .mlv just 

compleled the firsl year of operations undei the new C SX i sv stem And 

completelv unrelated to the 'fransaction. the economv has been stmnger since 

.Iune 1, 1999 than anyone |iiedicled in 1997 In anv event, tins relalivelv small 

deviation from projections iloes nol warrant anv rcconsidcmlion In thc Board of 

the ap|iroacli it took in the contml proceeding 

f inallv . the f our Cities relv on the niimber of tickets 1 asl Chicago and 

Hammond have issued to CS.X I for blocked gmde cmssings as evidence of the 

increased traffic delav on the litVOC I I Ins reliance is similarly misleading 

1 list, the four C ities do nm icpmt thc downward trend in the issuance of the 

tickets I'hc mte of tickclmg has greallv declmed since March 2000 W lule the 

tickets .lie iiiilicative of the unfortunate opeialing situalum through f ebm.ii v 2000, 

which CSX 1 has acknowledged, CSX I does not believe that lhev are pmbativc of 

lhe cunenl situation and does not believe thai lhev indicate the need fm [iiesciit 

action In the Board Second, CSX I disputes the laelual validilv of manv of these 

tickets 1 lmd, the number of tickets issued meallv overstates the ntmibci of 

" l-:xhibit 2 shows .̂ 5 trams per dav on avemiie operatim: over the B&OC I for 
the quarter ending .Inly 21. 2000. 
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stopped trains It has been the practice of f ast Chicago and I lammond lo issue a 

separate ticket for each grade crossmg blocked for each five-minule period In 

addition, separate tickets are sometimes issued for municipal and slate violations 

for the same blocking event I hns. a single stopped tram mav garner do/ens of 

tickets I ourth, f ast Chicago and Hammond greallv stepped ti|i then enforcement 

since the Split Date vvhich precludes a valid comparison with the pie-S|ilit 

situation 

Despite the fact lhat CSX believes that the asserted authority of f ast 

Chicago and Hammond to ticket its trams is uneonslilulional, CSX l has been 

negotiating with the Hour Cilies in good faith lo resolve the ilispules over the 

tickets, as the Mayors acknowledge in theirjoiiil verified staicmcni (at 8) 

Resolution appeared to be within reach at the lime the 1 tnir Cities filed its 

Comments C S.X remains lio|icllil that lhe lickeliiig disptilc can be resolved 

wilhout the need ftir pnitracted litigation 

More broadlv, CSX remains hopeful ih.il it will be able to icsolve .ill ofthe 

outstanding issues vvitii the I tmr Citv Consonium regardmg vehicle tralfic delav 

CS,X h.is been working hard lo iir.provc ti|ieialitiiis in the Chicago area, both lm its 

own benefit and for the benefit ofthe coiniiniiiities through which it (ipemlcs 

CSX believes that the Board's tiversight is the appropriate mechanism to ensure 

that CSX delivers on its coiiiniitiiients No additional conditions are wairaiiled at 

llns time 

4. Ohio Rail l)eveloi)nient ( ommission ()Ri)C confinns that CSX 

h;is complied or is in the piticess of compiv ing with the numcKitis fnv ironmental 
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Conditions imposed bv the Board for the benefit ofOino communities I he Board 

imposed tins extensive mitigation after exhaustive analv sis of potential 

environmenial impacts m the Statc ofOliio ' It should also be noted that C S.X has 

ctiin[ilied with the obligations tindertaken in negolialed agreements with statc 

agencies and a large nuinber ol Ohio communities Based on lellcrs il solicil'.'d 

from Ohio communities, however. ORDC asserts that the Board s f nvironmental 

Conditions did not adequately addiess the environmental impacts ol the Conrail 

Acquisilion, particulariv m the area of grade separatmns (IRDC asks thc Board to 

reopen tlic envirmimentai review process, apparentiv to conduct a wholesale 

rcasscssmcnl ofall envimnmental impacts m the State of Ohm litis request 

should be demed. l o the extent that ORDC ilisagices with the Board s 

methodologies ftn assessing envimnmental impacts and determining whether lo 

order iinligalmn, its lecottise i ' is to challenge Decision No 89 m federal court, 

winch It did not tio ORDC h.is not demonslmtcti the kind ofmaterial changes or 

new ciicninstances that are icquired to prepaic a siipplemeiit.il I IS iiiulei l'> C 1 K 

vj 1 ID'S IO(a)(^) ORDC pmvides no evidence that the siti'ation in Ohm is 

m.iteriallv different from that anticipaled In the S I l i when it conducted its 

envimnmental analvsis and imposed the f nv ironmental Condilmns 

()RI)C identifies grade separations as its î Minai v concern, but also picscnls 

the solution to the problem I o its credit, ( Uno, alter lenglhv discussions w ith 

" See. CK. Draft HIS. Vol ,iB at OH-1 to OH-1 54. Hinal I IS. Vol 2 at 4-1 I 1 
lo 4-l4,v final f lS. Vol ,̂  at 5-2,̂ 2 to 5-.>67: Hinal l-:iS. Vol, 6C. Appendix N: 
f inal l is. Addendum, 
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CS.X T and NS lias establislied a S200 mil l ion Kail Crade Sepaialion Pmgmii i , lo 

which CS.X I and NS have agreed lo provide substantial financial and technical 

support ORDC" e.stimates that the pmgmm wi l l be able to bmld aiiout 40 grade 

separations It is cui renlH m the pmcess of dev eloping its priontv list I lie Kail 

(nade Se[)amluin Pmgmm is not limited to Imes affected In the C miiai l 

Transaction, but may include projects on all rail lines m Oino If grade separations 

are trulv just i f ied m the communities mentioned m the ORDC f i l ing, because of 

increased traffic resulting fmm the Conrail fran.saction tn otherwise, thev wi l l 

surelv be included among the top 40 |irojccls for ciinstructimi No basis is 

presented for anv mvoKement In the Boanl in this pmcess 

We do nol believe lli.il anv ol the specific local issues raised In the Oiiio 

coinniiimties presents a reasoned basis for intervention In the Board Because of 

the l ioaid s particular interest in the Citv of fostoria. Imwcvci, as demonstralcd In 

the miinbei of f nv ironmenial ( omhlmns imimseil bv the Btiard lin the benetlt t i f 

fostona, wc wi l l aildicss Ihc letter submilted In I tislniia 

fostoria confirms that ( SX has ctiinplicil with thc 1 nv ininmeiilal 

C oiKhtimis imposed upon it fm the benefit of f ostona. with the exception ot thc 

reaHtnne tmm monitoring system ici] i ineil In I nvimnmental Condition >l( A) 

IS 

III 
Althouiih nti( acknow ledged In (>RDC m its Comments, CS.X 1 has m faet 

....ule a sufist.mtial conttibtil ion towaitl gratie sep.nalmns m lhe Stale of ()hm In 
lecmit lgmmg the connection at (ireenwlch ai lis own expense to utilise the W Hi. 
seiiaiated cmssing rather that the Comail at-gi;ide cmssiiiu. and bv fimdinu a 
substantial share o f a grade separation al Seeiion l ine .>0 Road m Huron C''miiitv a 
the west end of illard N aid In negotiated agreements. CSX I also committed to 
eontribute lo the funding of two niurerpasses iii Berea. a grade sepaiation in Bmok 
Park aiul a grade sepamtion at Ohnsted f alls Olmsted I tiwnship. 
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which IS scheduled for the third quarter of 2000 Stiftware pmgrammmg fm this 

svstem IS now in pmgiess. A draft agreement has been prepared and will be 

reviewed vMlh the City of Htisloria in the near futuie We disagiee with tlie 

suggeslion lhat the direct voice hollinc installed pursuant to f nv imnmental 

Condition .il(C) is unreliable fostoria does not assert that the lelephone is not 

answered, but lhal it sometimes is answered after five to seven rings 1 hat iii our 

view IS not an unrea.sonably slow respon.sc lime fm the busv f I ower operator, fo 

the contrary. Fostoria has confinned that the system is working as planned. 

CS.X lakes issue with two factual assertions made bv fostona in its leller lo 

the ORDC f irst. Hosttiria reports lhat trafllc on lhe ii&O is mnning at 97 tmins 

per dav mther than the 54 predicted m the Opemting Plan l lns report is simply 

erroneous CSX rev iewed tmfllc records for the four line segmenls in f osiona for 

the nionths of Mav and .Iune 2000 1 he highest dailv average on all the Ime 

segments was 6"̂  tmins per dav on the Deshler-l tistmia line segment ofthe litV() 

111 .lime Secmiif I tistmia afipcais io suggest that the eiiiiie eitv is in.iccessibic 19 

hours per tlav because of blocketl rail cmssings Tins is a gross exaggeration 

I 'nderpasscs provide routes for major tIioroii<',lilaies under thc railroad lines iii the 

Cltv of f ostoria l he gmde separations pennit access to most sections of f ostona 

even when some at-grade cmssings are blocked 

I he sections that can be cut off In Imins are known as the '111111 liiangles "" 

Afler exhauslive analysis, the Board ordered initigatioii particularly for the benefit 
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ot the lmn I riaiigles ' CSX I is weli aware oftlie concems reialnm Ki the lr on 

Tnangles. C SX I has made significant track and sign.iling iinpmvements in 

fostona and will continue its efftirts. in consultalioii witii the Citv of fostoria. to 

implement operaling pmcedures that will niiiiiiiii/e the blockage of those .seclioiis 

If Hostoria desires more accessibililv than that afforded bv C SX I s capit.il 

impmvcmcnts and the Board's conditions. l ostm ia should seek gmde separations 

thmugh the stale Rail Cimde .Sepamtion Pnigram, and in tact it will do so It is 

premature to rev isit the extensive package of mitigation imposed In the Board for 

(he benefit of f ostona, 

^. r.S. Department of I ransnortation As two parties with a special 

mterest in rail .safety. DuPont and the American C lieiiiistiv C ouncil, have filed 

eomments in this pn ceeding pmising the safe manner in which thc Comail svslem 

h.is been absorbed by C SX and NS DiiPoiil stales that it is exiremeiv pleased 

with the s.ife inanner in winch the merger iiiipleiiieiitatimi was executed"" and 

piocceds to cicdil the Board s Safetv Integmtmii Plan pmcess (p 2- >) Siiiiil.iiiv, 

American Chemistrv Council commends the milmads, the Boanl ami I KA forthe 

safe manner in winch the Comail transaclion has iieen iin[ileiiiciited (p I) C S.X s 

exeellcnl post-lmnsaclmn safetv record supports the cmiclusmns of these parties 

I)( ) l "s Cmnmcnls refer to a .lunc 2,i, 2000 I RA report covering the period 

Mav thmugh Dcecmber 1999 ih;ij concludes that the .Applicants' post Split-Date 

safelv record is ••excellent " It also identifies several areas that 1 RA concluded 

'" .S'cc Hinal HIS. Vol al 5-.̂ .45 to 5-.i46: f inal I IS. Vol 6B at Ci-s to (1-8 
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wanaiited fliithet attention (p .M CS.X iias given eacli of ilmse areas attention .md 

eonlinues to wmk with IR.A lo keep that agencv tliliv a|-|iiised of i l s subsiantial 

safelv efiorts Safetv remains a primarv focus of C S.X s senior management and 

CS.X IS devilling unprecedented resources to ensuring that the milro.ul letams its 

excellent saf"cfv recoid. 1-urlhei. .is noted in our o[icmng Submission, C S.X 

continues lo implement the SIP filed with the Board and is nearing the completion 

o f i l s obligalions under that miegralion plan CS.X afso understands that IRA will 

slmrllv submit to the Board a nunc updated report on the safelv status of the 

integration process. 

( ()N( I I SION 

As set loith in the replies lo the individual Comments, tm invasive action In 

the Board ap|ieais necessarv or advisable with respect to anv matter concerning 

CSX In some cases in response to particular Comments, we have suggested 

.iltcmalivc action bv llie lioaid ofa niore measured nature than that |iro|iosed 

1 he issue arises as to •what now -u tl.is piticeedinj'. with thc present filing 

date of .August C 2000. being the lasl dial the Board h.is est.iblislied In geneial 

oversight jiroceedmgs as lo prim Iransaetions, the Boanl has scheduled annual 

general reporting leiiuneiiieiits. similar to that of the .Iune I Submission, .lulv 14 

comments and .\ugust .> replies oidered for the vcar 2000 

CSX s vievv IS tli.it. given the other penodic opemtmnal monitoring reports 

ordered In thc Board (Decision at 162-65). thc cmitmital monitoring progiam of 

the Boaid's Of fice of C ompliance and Hnfmcement. and the s[iecial Buffalo 
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projects (the Rate Sludv in Snb-No, 90 and the InfrastmcUiie Sludv in Sub-

No. 9,^). the requirement of geneml oversight reports, cmnmcnls and replies, 

should be no more fiequeni than annual 1 he Board may, mdeed, in the liglit of 

these other initiatives, wish to consider wheiher a longer interval between cvcles 

than one year is appropriate, since parties vvho feel grieved by actions of the 

applicants or hav e complaints concerning the tipcmtmns of the conditions mav 

submit appropriate petitions at anv time dunng the tlve-ve;ir period, 

Rcs/icclfiillv submitted. 
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(202)942-5000 

S;nnuel M Sipe h 
Dav id I I Coburn 
SI KI'roi «5C: .lOIINSON I 1,1* 
Hi,̂ 0 Comieciicul Avenue N W' 
Wiishnmlon, DC 20().i6-|795 

Daled: Augusi ,C 2000 
( nilllscl lor . \pplli mils 

C.V.V Corporotion mul 
CSX Trunsptmtititm, Inc. 

91) -
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TRAIN NUMBER AS 
841 
S 

843 845 
S 

847 849 851 
S 

421 871 
S 

873 875 
S 

877 
P 

853 
S 

879 881 
PS 

883 
S 

855 885 857 
S 

887 859 

Clir AM-Pf,! AM AM AM _ AM AM AM AM PM PM PM PM PM PM PM PM PM PM PM PM PM 
BALUMORE 

CAMDEN STATION 
DP 5.25 5:50 6:25 6:45 7:31 8:05 bl0:38 - 4:00 - - 5 00 535 - 6.25 

SI DENIS OP 536 _ - 6 56 - 18 16 - _ _ _ _ _ _ _ 
DORSEY DP 5.43 6.08 . 6:4.'' 7:03 749 8:23 - - - - 4:18 - - - 5 18 - ' 5 53 - 6.43 
JESSUP OP 5 47 - - 7 07 - 8?7 - - - - - - - - - 522 557 - 6.47 
SAVAGE DP 551 614 6 49 , 7:11 755 8:31 . - - - - - 4:24 - - - 5:26 - . 6.01 - 6:51 

: i i JK [ l RACETRACK DP - - - - - - - - - - - 4 29 - - 5 31 - - 6,56 
LAUREL DP 556 6:19 6 55 7:17 8.00 838 - - - - - 4:32 - - - 535 - 6:06 - 7:00 

MUIRKIRK DP 6 01 6 24 7:01 7:22 6 05 8 43 - - - - - 4 3: - - 5 40 - 611 - 7 05 
GREENBELT OP 6:07 - ' 7:06 • 7:27 - 8:48 - - - - - 4 41 - - 546 - 6:16 - 7:10 

COLLEGE PARH DP - - 7:09 7 31 - 8,52 - - - - - - - - (5 51 - 16 20 - 17 15 
RIVERDALE DP 611 - 7:12 ; 7:35 - 8:55 - - - - - - - - - 5:54 - (6:24 - 17:18 

.'.ASHINGTON AR 6 28 7:31 7:53 8 29 • 913 11 4i) - - - - 5.03 - - 6 08 - 6 42 - 7 32 

WASHIf iTON 
SILVER PRING 
KENSI GTON 

GARRf rPARK 
ROf vVlUE 

AASHI' .TON GROVE 
OA' 'RSBURG • 
.nuPOllTAN GROVE 
GERMANTOWN ' 

BOV OS 
BARNESVILLE 
mCKEHSON 

m POINT OF HOCKS • 
RRIINSA'ICK, MD • 

HARPERS FERRY, WV 
I'UfFltlDS 

MARTINSBURG, WV ' 

DP - , - , 2 00 3:35 4 25 4.55 - 5:10 5.3U 600 6.30 720 
OP - - - • - - 213 348 4 38 5 09 52'1 5 44 613 643 7 33 -
DP - - - • - - - 12:18 - 4 44 - - 5:30 5:49 6:19 6:48 17 38 
OP - - - • - • - 12 21 - - - 5 34 5 53 6 23 6 52 (7 41 -

DP' - - • -
- 2:27 3:58 4 53 521 - 5:39 5 59 6:28 6:58 745 -

DP - - - • - - ' - 1232 - - 5 44 - <" i l - 07 03 - (7 50 ^ -I 

DP - . - - - ' - 2:35 4:06 501 - - 5.47 606 6:38 7:07 753 

DP - . • . • - - ' - 12 3S 4 10 5 05 - 551 6 10 6.42 7 11 (7 'J7 

OP - ' - ' - - - 2:43 4.15 510 - - 5.57 6:16 6:48 - . 7 1 5 ; - 8:01 il.MM 
DP - _ . . - ' - d247 - - - • L6 02 - 06:52 - 08 05 
OP' - - - - - - d2:53 04:23 L519 - - L6:08 16:25 06:58 - !07 23 '. 08 10 -
OP - - • - - (12 56 - - - - 0611 - 07.02 (18 14 -
OP' - - - - - L306 14:34 L5 3t 05:47 - 16:20 16:38 17:09 - 17:33 - L8.26 -
DP - - - - - - ' - .• 22 4 50 5bO Lsn? - 6 38 L6 50 7:24 L7 44 8 41 
OP - - - ' - - - - - L612 - 17:00 - - 17 55 - - -
DP - - - - - - ^ - - - - Lb 24 - L712 - L806 - -
AR - - - - • - - - - 6 44 - 730 - B:29 . - - -

t / J 
as 

cu 
GO 



• i TRAIN NUMBER AR/ 
DP 

870 
S 

840 
S 

872 842 874 
P/S 

876 844 
S 

878 
P 

880" 
S s 

410 412 412 '846" 
S 

" 848" 850 
S 

• 852" "T54 856" 
S 

'858 

'CTTY'" AM~PM 

AR/ 
DP 

_AM AM AM "AM ' AM ' AM" " AM ^ A _M_' ' AM AM '"PM" ~ PM ' ' PM' PM" PM ' PM PM PM 
1 MARTINSBURG, W V. -< DP - - - '5:30^ 1— I~- r6:35 - r. - -

CUFFIELDS OP - - - - i 5:46 - "6:51 ' - - -
HARPERS FERRY, WV DP - - 5:56 - 7:01 15 1— - - - - - -

BRUhS.'.iCK MO •• DP 5:15 - 5:35 . 6:07 6:22 6:43" 7:12 7:35 ^—m 
1 

• " ' 
- — — J 

-L » POINT OF ROCKS ' DP . - 1 6 1 1 8 •6:31. L - _6 :M 7:23 7:46 iM - - - -
CiCKERSON DP - " 553 - - - 7:01 - 7 53 - r - - _ n 

BARNESVILLE OP 5:36' . - 1 5:57 - J 6:2? 6:44 - 7:05 - 7.57 - _ _ - -
BOYDS DP - - (6:04 - - 7:11 - 6.03 - - _ _ _ _ - -

GERMANTOAN .' DP 5:45 ^6:08 -" T 6:38 '6:53 - 7:15 7:40 8:08 ' i s -
METROPOLITAN GROVE OP 5 49 . - . , 612 6.43 657 - 720 7 45 812 i i - _ - _ 

GAITHERSBURG ' DP 554 - l6;16 - ! 6:47 7:02 - 7:25 7:50 6:16 _ -
AASHINGTON GROVE DP - ,6:19 - - - - 7:28 - 8.19 i t o _ - -

ROCKVILLE DP 6.02 '6:53^ 7:09 - 7:34 7:57 8:24 
GARRETT PARK DP 6 07 7:15 - 7:40 - 830 - - _ -
KENSINGTON DP 6:10 ^6:31" '% 7:19 7:44 S 8.34 -

SILVER SPRING DP 6:16 .6:37 7:03 7:25 - 7:50 8.07 8.40 -
• WAiH!NeTfi.N„_l, AR 5:35~1 7:99 7:25 7:4? JIO,. _ _ - _ ' _ _ _ 

WASHINGTON ~y DP - ' "6:47" ' 
-

7:10 - 11:20 il2:20 12:20 4:1» 4:45 5:23 551 6:25 7:10 7.50 
PIVERDALE DP - 657 7:20 - - .-1 - - - 455 5:33 6.̂ 6 7:20 18 U(! 

COLLEGE PARK DP - 7:00 - 7:23 - - - - - - 4:58 5:36 - 6:39 - (8:03 
GREENBELI DP - .':02 - 725 - - - - - ' - - - 6 01 5.39 - 6 42 7 25 SOf' 
MUIRKIRK ^ DP - 7:09 - 7:32 - (:23 . - - - - 4:35 5:07 5:45 6.08 6:48 7:31 8:12 
LAlKEL OP - 1:1* - .7i37 • .8:28 - - - ct:12 - 4 41 5:13 5:51 614 654 7:37 8:18 

UUHEL RACETRACK DP - - • " - - - Cl2:10 Cl.15 - . . - - - _ 
SAVAGE ' DP - 7:19 7.42 - - 4:47 5.20 5.57 6 21 7 01 7 4; 8.24 • 
JESSUP DP - 17:23 17:47 - - - - 5:25 6:01 - 7:05 - (8:28 
DORSEY X DP - 7:27 - 7:51 - - Cl:40 - 4,54 5 29 6 05 6 28 7.09 7 49 8 32 

sr DENIS OP - . - - - 5:35 6:12 - 7:16 - 08:39. 
BALTIMORE , 

CAMOEN STATION AR - 7:S1 - 8:19 - - 9:04 

• 
5 s b1:20 

S:1B 5.55 6.31 6:52 7:32 8:13 8:59 

'•• ' ^SfCn'-'i'iIN'-bv'-"*;-".-... 
" r (NF:SM;TION i-410-539-^r 
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Four Cities Consortium 
CSXT Post Transaction Performance .Measures 

For Week Ending: 7/21/00 

Barr Subdivision (M5) Pine Junction to State l.ine Tower 

Finance Docket .No. 33388 

Week Endini; Last J 
Measure 13-Wks 4 2S .̂ 12 5/19 5 26 (l.'l 6/9 6/16 6/23 6/30 7/7 7/14 7/21-| 

Westbound Trains 
Numlier 16 K) K. 16 16 IS 16 16 16 16 IS 14 17 16 

.Vvcraue Speed/Hr 7.(1 (..5 5-.') 5.11 5.7 6.6 S.7 6.S 7.7 6.S 6.9 7.9 S.3 8.5 

Kasthdiind Trains 
Number 19 20 X') 2(1 20 19 19 19 20 21 17 IS 19 

.Vvcrauc SpeedTIr 13.2 1J.4 12... 12.1 11.4 12.4 15.6 14.5 12.0 12.5 13.4 14.5 14.1 13.4 

lotal Trains 
Average Numlier J5 id 35 35 3(. 3S 35 35 35 35 39 31 35 35 

.Averafo Speed'Hr ').S 'Ku ".(> S.2 'KX 11.9 10.1 9.S 10.0 9.5 IO,S 10.9 10.7 

I CS.X u i l l tC]nirt a J.iilv average l\\MS (c.\Uul:it<:cl mon'Jils 1 on the avcrac.t spccJ ol i.-.iris per d.iv i mn l!-.r,Mii-.h .in.! I v . i n oreratcl m t'.'th (mii scp.iratciv in eachl >litfdion tlirmis;h 

;!.e H.irr .SO. i'ine Ĵ -t 'Vn St.\te I.me Tmvcr Speed will de ..ilcul.iteJ i-n nver.n-e tii:!e< per li^iir 

I. N.\ u i l l rep.'it a .I.UIN nver.ii-e , ..il.iil.ite.l montliU ) " i , the miiiihet . - I ti.iiiis per . nn tliroiic'i ,in.l l.val i oper.ited itl both (and sepalalel\ m e.uh) dire,.-tion throiif.h the 

I'.vrr SD, I'me j .1 lo State I me T.nu-t 

M 
M 

E 
g; 

Service Measurements 



Four Cities Consortium 
CSXT Post Transaction Performance Measures 

Barr Subdivision '.M5) Pine .lunction to State Line Tower 
Report Details 

Date Train ID Time Speed 

3/3/00 A% g - 42 0 7 8.6 

3/10/00 Avg - 34 0.7 8 6 
3/17/00 Avg - 36 0.6 9.3 
3/24/00 Avg - 36 0.7 S 1 
3/31/00 Avg - 36 0.7 9.1 
4/7/00 Avg - 36 0.7 9.1 

4/14,'00 Avg - 35 0.8 7 4 
4/21/00 Avg - 36 0.6 9 5 
4/2S/()() Avg - 36 0 6 9.6 
5/5/00 Avg - 35 0.7 8 9 

.5/12/00 A v g - 1 5 0 8 7 (, 

5/19/00 A\ g - 16 0.7 8 2 
5/26/00 Avg - 3S 0.7 9 1 

5/26/00 Avg - •?5 0 5 1 1 9 

6/2/00 ,'\vg - 15 0 5 111 
6/9/00 A v g - 3 5 0.6 IO.l 

6/l()/00 Avg - 15 0 <) 9 8 

6/23/00 Avg - 35 0.6 10 0 

6/30/00 A\ g - 39 0 6 9 5 
7/7/00 A v g - 1 1 1) (> 10 8 

7/14/00 A v - 15 0 5 10 9 

7/21/00 Avg - 15 0 5 ID 7 

Service Mcasureiucnts 

7/24/0010:11 AM 



Four Cities Consortium 
CSXT Post Transaction Performance .Measures 

Finance Docket No. 33388 

Fort Wayne Subdivision (FW) - Tolleston to Clarke Junction 

Line Segment: C-024 

Hobart to State Line (Norfolk Southern Territon. ) 

Linf Segment: C-025 

Fort W ayne Subdivision (FW) - Tolleston to Hobart 

Line Segment: C-026 

Service Mcasureiucnts 

I 7/24/0010:11 AM 



EXHIBIT 3 

CSXT Radar Study of B&OCT Train Speeds 

Train ID Direction Track Date Time 
Indianapolis 

Blvd. 
Hohman 

Ave. 

Y-12523 tast 2 7/23/00 1225 NA' 20 

Q-13023 East 2 7/23/00 1607 25 21 8 
Q-39023 East 2 7/2 3/00 1715 22 2 15 
Q-13423 East 2 7/23/00 1905 23 5 20 7 
Q-38823 East 2 7/23/00 2000 26 3 NA 
J-70123 Fast 2 7/23/00 2015 28 5 24 
L-16223 East 2 7/24/00 200 25 1 23 1 
X 54424 East 2 7/24/00 214 24 4 24 
Q 13624 East 2 7/24/00 309 29 5 24 
Q-15624 East 2 7/24/00 1205 26 7 24 5 

Q-38624 East 2 7/24/00 1240 Rest Spd • 20 

K-18824 East 2 7/24/00 1325 26 15 
Y-1 "^324 East 7/24/00 1340 23 17 8 
Q-38024 East 7/24/00 1506 24 20 
Q-69124 East 2 7/24/00 1725 25 25 
Q-50124 East 2 7/24/00 1910 27 2 NA 
Q 11224 East 2 7/24/00 1955 154 18 
Q-13424 East 2 7/24/00 2010 16 1 16 
Q-32624 East 2 7/24/00 2050 24 1 17 
Q-39024 East 2 7/24/00 2325 29 6 24 
Q-14624 East 2 7/25/00 105 14 9 NA 
Q-16224 East 2 7/25/00 120 28 4 23 
X 00323 East <. 7/25/00 135 25 3 25 
X-53424 East 2 7/25/00 147 27 2 24 
Q-16425 East 2 7/25/00 245 234 21 
Q-11825 East 2 7/25/OU 755 27 23 
Q-11025 East 2 7/25/00 815 30 23 
Q 38425 East 2 7/25/00 910 24 19 
N-95624 East 2 7/25/00 927 20 11 
Y-12525 East 2 7/25/00 948 NA 14 
Q-13025 E'-ibt 2 7/25/00 1653 20 11 
Q-38825 East 2 7/25/OC 1708 24 19 
Q-69125 East 2 7 25/00 1722 24 6 19 
Q-32625 East 2 7/25/00 1754 21 3 15 
Q-11225 East o 7/25/00 1849 26 15 
Q-11322 West 1 7/23/00 1215 15 17 
Q-50022 West 1 7/23/00 1510 194 25 
Q-15921 West 1 7/2.3/00 1520 26 8 25 
L-14623 West 1 7/23/00 1702 26 23 
Q-35122 West 1 //23/00 1710 196 17 
X-14723 West 1 //23/00 1723 21 20 8 
Q-38722 West 1 7/23/00 1855 18 3 154 



EXHIBIT 3 

Train ID Direction Track Date Time 
Indianapolis 

Blvd. 
Hohman 

Ave. 
Q-13322 West 1 7/23/00 1955 27 9 25 
L-16122 West 1 7/24/00 254 21 19 3 
Q-16522 West 1 7/24/00 358 22 7 19 8 
S-35123 West 1 7/24/00 436 199 18 
Q-16424 West 7/24/00 515 25 7 22 
Q-15922 West 1 7/24/00 549 29 5 24 

P O Spec West 1 7/24/00 1200 29 9 20 
X-00223 West 1 7/24/00 1320 Rest Spd 18 
S-38723 West 1 7/24/00 1310 146 15 
Q-35123 West 1 7/24/00 1347 29 3 25 
W-00124 West 1 7/24'00 1457 25 23 
X-00423 West 1 7/24/00 1735 28 24 
Q-38324 West 1 7/24/00 1845 23 21 3 
Q-33723 West 1 7/24/00 2135 24 9 21 
J-70124 West 1 7/24/00 2205 24 9 24 
X-00524 West 1 7/24/00 2213 13 5 19 
X-00323 West 1 7/24/00 2230 24 7 22 
Q-38923 West 1 7/24/00 2324 23 9 20 
Q-14925 West 1 7/25/00 957 1^ 9 

Averages All Trains 

Westbound 

Eastbound 

23 7 

22 9 

24 3 

"NA" Radar speed not available 

"Rest Spd ' Operating rule restricts speed not to exceed 20 mph 

T 2 0 T 

20 5 

19 7 





PUBLIC \ ERSION 

BEFORK THE 
SL RFAC E TR XNSPORTATION BOARD 

\N ashington, D.C. 

CS.X ('()RF»0RAT10N AND CSX 
TRANSF'OR I ATION. INC" . NORFOLK 
SOmm-RN CORPORAHON AND NORFOLK. 
SOirmi.RN RAILWAY COMPANY -
CONTROL ANDOPl-RATINCi LLASES/ 
.MiRi ; iMI NTS - CONRAII . INC. AND 
C ONSOLIDA IT D RAIL CORPORAHON 

(CiLNIiRAL OX i RSKIlIT) 

Finance Docket No. .3.3388 
(Sub-No. 91) 

\ ERIFIED S IA l E M E N T OF I HOIM AS C . IIOBA( K 



PL B L K \ ERSION 

BEFORE THE 
S L R F . U E TRANSPORT .MION BOARD 

W ashington, D.C. 

) 
CSX CORPORA HON AND CSX ) 
IRANSPOR 1 A HON. INC.. NORFOLK ) 
SOI LULRN C ORPORATION AND NORFOLK ) 
S O n i i l R N RAII \ \A^ 'COMPANY'- ) FinanceDocketNo. .33388 
CONIROI ANDOPI RATINCi Ll'ASES/ ) (Sub-No. 91) 
ACiRI I .MI NTS - CONRAli . INC. AND ) 
CONSOI IDAI I D RAIL CORPORA HON ) 

) 
(CIL:NL:RALO\ LRSKJHI) > 

) 

\ ERIFIED SrATEMEN 1 OF I IIOiMAS G. IIOBA( K ' 

1. 1 .ini I liomas ( i . Ili>hack. I am ihc piesident v>t Ihe Indiana Rail Road 

Compain ("INRD") and the ou ner ol I 1"„ of the eoinmon stoek of Midland I 'niteti Corporation. 

Ihe owner ol I(i0"ii ol llie eominon sloek of INRD. I am suhmilliiiL'. this veril'ieti siatement m 

response \o the "'Response ol liulianapi>lis Power iV: 1 iiihl Ci>mpan\" tiled .luly 14. 2000 in this 

proeeevimii. 

TRAC KAGE R K ; I H s c H A R ( ; E 

2. Pursuant lo Decision No. 1 I.S entered m L.D. 33388, CSX directed INRD 

to ur.tnt trackage rights to NS lo perniit NS lo move trains over INRD's line between the 

' The version ofthis verified statement t'.iat contains highly confidenlial material has that 
material bolded and enclosed in brackets |. . . .|. I'hat material is omitted Irom thc public 
\ ersion. 



PCBI IC VERSION 

Indianapolis Belt and the Wye track leading to IP&L's Stout Plant, and headroom south ofthe 

\V\e traek needed to mo\e trains into Stout Plant. Ihis is a distance of approximately 3.29 

miles INRD granted trackage rights to NS pursuant to the lioard's order and CSX's direction 

(thc "Grant"). 1 he traekage righis charge included in the Cjrant is $0.35 per car mile, a figure 

which is lo be adjusted annually by RCAF(U). 

3. 1 he irackage rights charge of $0.35 per car-mile is non-compensatory to 

INRD on any basis. 

Oul-ol-Pocket Cosls 

4 I hc trackage rights charge of $0 35 per ear-mile almost certainly docs not 

fully compensate INRD even for the oul-of-pocket cosls it will incur for the 3.29 miles. 

Assuming that all of Stoul Plant's \ .5 million lon annual eoal requirement is shified to an ISRR-

NS routing, appro.ximately 1.S.OOO carlo.uls woulil nio\e o\er the trackage right segment. 

(INRIVs own traffie over the segment is small. I listoriealK il had been lewer than S.OdO ears 

|ier \e.ii. though INRD hopes to inerease the \olumes this year.) .\1 S0.3.S per car mile, the 

l.S.OOO ears would ge'K'iale S34.S4S m traekage rights levenur for INRI). INRD s average 

annual svstem maintenanee expense per mile averaged over lour years is approximately $12,000 

per mile, oi S40.000 wlien .ipplievl to the 3.29 mile tr.iekage rights .segment. 

5. II all tiie Stoul Plant traffie is shifted lo an ISRR-NS routing, the traffie 

densitv in ton-miles per track mile o\er the trackage rights .segment would approximate the 

average trallic deiisity in gross ton-miles per track mile on INRD Over thc past two years the 

average densiiy on the railroad has been 2.9 million gro.ss lon-miles per track mile. If all the 



P L B L I C \ ERSION 

Stout Planl iraffic is rno\ed lo the trackage rights .segment, the traffic density in gross ton-miles 

per track mile would be approximately 3 million, ofwhich about 2.5 million or 83'!o v\ould bc 

j'.ttributable to the Stout Plant traffic 

o. In fact, however, actual maintenance costs on thc trackage rights segment 

would likely exceed $40.000 per year by a considerable amount. The rail on thc trackage rights 

segment is old 90-pound rail and simply moving heavy coal irains over it will .-ause severe 

maintenance problems, this is particularh the case on the firsl half-mile after leaving thc Belt 

which has a curving .steep grade which at places exceeds 3".i. Braking coal trains on the curving 

grade w ill fiirther aggravate the maintenance problem. 

Capital Costs 

7. lhe Iraekage rights eharge does not compensate INRD lor any share oflhe 

e.ipital tied up m the trackage right segment. I ha\e been ailvised that in detemiining the 

traekage rights eharge for (raekage rights arising as a resull of merger conditions, ilie Boanl 

(i) assigns solelv relateil eosts lo the traffie lhat causes them, (ii) .lUoeates the maintenance eost 

of the seginent on a usage basis, and (in) iletermmes an mterest reiit.il eost based on appliealu>n 

of Ihe railroail iiuluslry eosi of ea|iilal to lhe value of the Irackage rights segment, and allocates 

the • "•-•rcsl rental on a usage basis. 

8. l or the purposes of eslablishing an inleri.-st rental for the trackage rights 

segment, the best estimate ofthe value of INRD is one Uiai values it at the same multiple of 

revenues as Conrail was \ alued in thc transaction that led to this proceeding. In that transaction, 

Conrail was valued at appro- -lately three times revenues. At a multiple of three times its 1999 



P L B L I C V ERSION 

revenues INRD would be valued at approximately $50 million. 

9. fhe fair market value oflhe equipment and property of INRD (other than 

right of w ay. track siruclure. and signaling system) is approximately $5 millic ;. INRD also has 

some surplus real estate which has a fair niarket value of less than $1 million. Valuing the INRD 

on a multiile of revenues basis and subtracting from that value the estimated fair market value of 

thc non-right-of-way related properly of INRD, and the estimated fair market value of xhe 

surplus real estate results in a value for the right-of-w ay, track and signaling of approximately 

$44 million. Allocating this evenly over INRD's 155 route milcs gives an approximate value per 

route mile of S2S5.000 .An I \ "ii interest rental would resull in an annual interest rental per route 

mile of $31,000. 

10. Assuming that all ot ll'<S^L's eoal requiremenls are mo\ed over the 

Irackage rights segment, the traffie would generate approximately 2.5 million gro.ss ton-miles per 

nrle on the trackage rights segment. INRD's 1999 tr.itfie generaied al most 50(1.0(10 gross lon-

niiles, thus the Ir.ilTie would hear .ipproximately S3"(. ol the interest renlal. or $26,000 per 

mile. l);\iding this b\ the 30.000 cars thai would be iiuoKcd in handling lhe Sloul Planl Iraffic 

results 111 .1 Jiaekage rights eharge of S0.8() per car tnile simpiy lo pay for die inleresi rental 

expense. 

litficient C.)mponcnt Pricing Ruie 

11. 1 have been advised that an alternative way of determining a reasonable 

trackage rights charge is to use thc Efficient Component Pririr Rule ("F.C'PR"). Llnder the 

ECPR, as it has been explained to n.e, an appropriate iraekage rights charge is detemiined by 
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righis. In lhis ease il would mean subtracting from the gross revenues INRD derives from the 

IP&L Sloul Planl Iraffie the variable cosls INRD incurs m s>.rving ilial traffie. ihus. appKing 

thc FCTR, a trackage rights charge for NS's use ofthe 3,29 mile .segment in question would be 

equal lo the gross revenues that INRD would derive from carrving the Stout Plant traffic, less 

INRD's variable cosls of carrying that traffic. 

12. INRD s cost accounting system does not routinely generate the variable 

costs of carrying specific traffic on the railroad. However, some idea oftho.se co.sts can be 

obtained by looking at llie operating ratio lor INRD. whieii, in 1999, vvas ()7.53"o, and using the 

operating ralio as an approximation for the variable costs of handling all the iraffic. On that 

basis, an appropriate traekage rights charge for the trackage rights .segment would be | 

*|. It should be noted liiat tlie eosts ineluded m tiie operating ratio i-iclude many costs 

llial are not variable and iii setting a trackage righis cii.irge using tlic 1 ( PR it vvouid be necessaiy 

to refine this approach lo eliminate the non variable cosls included in operating cosls and lo 

delermine more preciselv the actii.il variable cosls ol inov ing lhe .Sloul Plant Iraffic. 

13. llie S" >s per c.ir nule ti.ickage rights charge is not comiiensalorv to 

INRD on anv basis of ealeulalion. 

14. lhe difference m total transporiation cost for ISRR - NS rouletl coal lo 

Stout Pl.int resulting from a SO.29 per car-nule trackage rights charge instead ofa $0.35 per car 

I 

1 
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mile charge vvould be $0.40 per car (loaded in and emply oul), or $0.ri((4 per delivered lon. 

Based on my six vears ofcoal triuisportaiion markeling experience wilh Illinois Central and 

TFCO Transport and Irade, as well as 14 vears experience vvith INRD, I can statc that a 

transportation eost difference of less than cent per delivered lon will nol adversely atTect the 

competitiveness of an ISRR - NS rouling. 

EFFEC TS ON INRD OF CiRANTINC ISRR 
S L B S I D I / E D AC C ESS K ) S l O i r PLAN 1 

15. Over the course of the past four years, INRD has invested $13 million in 

upgrading its line between Indianapolis and Linloii, IN. A good part ol the money has been 

spent on re-iailmg the line, replacing the old, worn-out 9()-poiind rail vvilh fit 112-pound or 

heavier rail. I he v ast m.ijorily of the traffic on this line is coal destined lor IP&L's .Stout Plant. 

In 1999. 33b.895,000 gro.ss ton-miles vvere generated on this line of vvhich 252,601,000 gross 

ton-miles (75''()) vvere geneiated bv Stout Plant Iiaffic. Without the Stout I lani traffic lhe line is 

nol economically v iable and INRD would h.ive to seriouslv consider abandoning it. 

16. Ihe financial impact of Ihe loss of Sli-.it Plant traffic on INRI) would be 

severe I he total gross ton-miles generated on Ihe railroad in 19<)9 were 460.549.000. I hc Stout 

Plant traffie. generated 252,601,OOO gross ton-miles, or 55"<. oflhe lolal. I lie revenues from llic 

Stoul Plant Iraffic represented | | ol llie railroad's tota! revenues. 

E F F K l E N O OF NORFOI K SOL I HERN 
OPER.VriONS IN INDIANAPOLIS 

17. IP&.L contends that NS cannot efficiently provide service to Stout Plant 
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EFFIC lENCV OF NORFOLK SOLTHERN 
OPERATIONS IN INDIANAPOLIS 

17. iP&L contends that NS cannot efficiently provide service to Stout Planl 

because NS w ill be required to movc engines and crcvvs from Lafayette. IN to move a train in to 

Sloul Plant and to move empties mil. IP&L also contends that INRD will di.scriminate against 

NS Irains going lo Sloul Plant to degrade serv ice. 

NS Engine Movements Required 

18. IP&L's assertion tlial NS will iiave iv> bnng an engine from Lafayette 

specially to handle e.ich mov ement into .md out of Stout Planl is wrong. I here are al least three 

options. 

19. l irst, NS has locomotives in Indiana,>olis six days a week It vvould not be 

difficult to an.inge for a set of NS locomoiives lo do Ihe relalively small amount of work 

involved in mov ing a tram from Crawford Yiiid inlo Stout Plant anil moving empties from Stout 

Planl ixiek lo ( rawfoul ^ aid. I v en if lliis requires that NS tran.sporl a erew lo Indianapolis to 

make the actual niov e, ISRR is in the same positiim ISRR lias no operaiions in Indianapolis and 

it is highly unlikely thai it can move a train from the mine in southeni Indiana to Indianapolis 

and inlo Stout Plant vvith a single crew I hus. ISRR vvould have to mov e an extra crew to Ihe 

Indianapolls area to move the train mto Stout Planl. In the case of ISRR. the exlra crew would 

have lo travel from Petersburg. IN. a distance of 126 milcs. more Ihan twice Ihe distance a NS 

crew would have to trav el Iiom Lafayette, IN. 

20. Second, NS eould use ISRR's locomotives lo provide the scivice. IP&L 

contends that ibis cannot be done because NS's collective bargaining agreements require on-

7 
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board toilets and ISRR's locomotives arc nol so equipped. This is not conect. INRD services 

certain ISRR locomotives .md on that basis we know lhat they are equipped wilh toilets. 

However, we bave received a reeeni repon lhat ISRR is beginning to remove the toilets from its 

locomotiv es, thus ilself causing the problem .Mr. W eav er points lo. In any ev ent, the distances 

involved are small. It is approximately 8 miles from Crawford Yard lo Stout Plant. NS could 

negotiate a local exception to its collective bargaining agreements that pemiitted this service to 

bc perfomied in a locomotivc not equipped vvith an on-board toilet. Alternatively, for a very 

modest investment ISRR could equip any unequipped locomotives il wants to u.se for thc Stout 

Plant serviee w ith on board Iacililies. 

21. llmd. INRD has agreed with NS lo switch ISkR Irams from the INRD 

interchange with the Belt to Stoul Plant and empties in the other direction I he agreed switching 

rate is | | per ear, the same rale INRD charged Conrail. 

Dispatching 

22. INRD couid not discninmale agair.st liie ISRR NS service even if it 

w.iiileil to INRI) snnplv does not have eiu.ugh tr.ilTic on tlie Ir.ickage rights segment to penmt 

this. In tlie .ibseiice of INKD traffic, .iiiy failure of INRD ilispalchmg to move the Stout Planl 

traffic over the trackage righis segmeni vvould be immedialely obvious. 



DECLARATION P t R S t ANT TO 28 L'.S.C. 1746 

I dec lare under penalty of petjur> ihat the forcjiOinfe: i.s true .tnd loirccl Further 1 
70(X1 '' and authorued to file this vcrif.fd statL-.-ncni Hxcculcd on Augusi 2. 

Thomas Hoback ~ 
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riic iinJcrsigneci coun.scl for CSX Corpoiation and C.S.X Tran.sportalion. Inc 

hcicb\ cetlil'ies that on this da\ oi" Auuust. 2000. a copv ol tlic tbicuoing 

••Rcpl> Comments of Applicants C.SX Corporation ami CSX l ransportation. Inc . 

to Comments Made on Their First Submission" and ofthe Public Version iWTlie 

Verified Statement of I homas ( i lloback were served on all paHies of lecoid by 

first-class mail. |)ostai;e prepaitl. or more expedited methoti 

C"opies ol the lliehly Conficicntial Version ofthe Venfied Siatement of 

I honias Ci lloback will be made available to lepiesenlaliv es of parties ofrecord 

on written request to the uiulersiuned. which should cont.im a reprcsciitation ol the 

iei|tieslin_u iiuhv ulual thai he or she has execuied the lliuliK Confiilenlial 

I liuleilakm^ under the l'ro!ecli\e ()idei in f inance Dockei No v> >S<S which the 

lioaid has matie applicable to Ihe piesent C)\eisi;jht piocceiiing 
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U.S. Department of 
Transportotion 

Ollice ot nie .'-ecretary 
of Tfonspof tation 

GENERAL COUNSEL 400 Seven'h S? S W 
Washington, D C 20590 

ENTERED 
Ofnce of tho Secretary 

AUG - t « August .1,201 

\'ernon .A. VViliiams, Secretary 
Surface Transportation Bivird 
Suite 700 
lM2=i k Streei, N.W. 
VVashingtc»n, D.C. 20423-0001 

Part of 
Public Rocord 

Dear Secretar\ WilUams: 

Re: Fin, l^kt. No. 3.3388 (S'>b-No.91) 

Pursuanl to Docision No. 1 in the abovo-referetuvJ procoeding, enclosed 
lu-reu itli ari' tlie original .md fw ontv -liv e copios ol the KepK Comnienls DI the 
United Slates DeparliiU'iil ot I raivsportalion (1)01-2). f nclosed luTovvith as vvo 
is a computer diskette containing these Reply C oiniiients, conv orlibk' into 
WordPerlei t 7.0. 

KespeclliilU subnulled, 

P.uil S . i i m i i ' l S i i n t l i 

Senior I rial .Attorney 

cc: I )t'nnis Ci. 1 votis, lisq. 
Kichard A. Allen, Fsq. 

Enclosures 



DOT-2 

l^arl ot 

Before the 
Surftice Transportation Board 

Washington, D.C. 

CSX Corp. and CSX Transportation, Inc., ) 
Norfolk Southern Corp. and .Norfolk Southern ) 
KaiiwcU Co. - Control and C~)perating l.ea.ses, ) Fin. Dkt. No. 33388 (Sub- No. 91) 
Agreements - Conrail, Inc. and Con.solidaled ) 
Rail Corp. (CENFRAL OVFI^SIGI IT) ) 

Reply Comments of the 
United States Department of Transportation 

In In 'duction 

Thl' Suriace I ransporl.ilion Moard ("STM" or "Ho.ird") instituted tins 

proieeihng to iiiiplenu'iil the ov i-rsigiil eoiulilion it iininised in 1 inanee Docket 

No. 33388, llie .iciiiiisition .md div ision ol Con^olidati'd Kail C lupor.ilioii 

("(. onr.ul ) In C S\ I ransporl.ilion. Inc. ("CSX") and the Norlolk Southern 

Railw.u Co. ("NS") (collectiv f i v , "Applicants'). Decision No. I , served I ebruar\ 

2000. l he piiHi'eilmg loeuses ii[ioii "the progress o' iinpk'menl.ition' ol the 

Irans.ietion, .md lhe I'llic.u \ ol the coiulitioiis iiii[iosi'i.l lliereon. Kf al I . I he 

Ihiiled Stales I)epartment ol I r.iiisporl.ilion (1 K) 1 ' or " I )eparlnienl") in its 

initial coniments offered some prelimiiiar\- observ ations as well as its \ levvs on 

the suhiecl of .safety. IX")T-1 (filed julv 14,2000). IXTf wishes to en^.phasi/e in 

this regard that the Federal Railroad Administration wil l continiu' to monitor 

.md vv ork closelv vvilh the Applicants to ensure that their implementation of this 

transaction is a safe one. CXr nilial comments also indicated thai, consislent 

vvilli p.i'-t praclice, we would rev iew the submissions of olher parties before 

presenting more substantive comments for the record. Id. VVe have now 



completed this process and onr repK comnients follow, ' 

.Xlthovigh it is clear lhat manv parties have suttered trom the service 

ditficulties lhat arose once NS and CSX began to operaie o\ er their respective 

portions ot tlie Conrail system, the Departmen. r^'mains of the view lli^il too little 

lime has passed since the Split Date to reach an\ definitive conclusions 

concerning all of the lasting consequences of this complicated Iransaction, Some 

of the initial comments, however, do support consideration b\ the Hoard as to 

whi'lher additional conditions are necessarv lo address circumstances thai were 

eiiher unforeseen during the course of the consolidation proceeding, or lhat have 

caused greater or different impacts than first anticipated," 

Rail Service Deterioration 

It IS not surprising that shippers, small rail carriers, .ind loninuinilies li.iv i-

all reported lhat rail SITV ice deteriorated lollowing the Split Date. SCT initial 

comments ot the New Vork Citv f conomic Dev elopment Corporation, l . l ' . 

DuPont deNemours, Inc.. ,A1:S liastern I'liergv, and SI DA-C (.Xi loiiil R.ul 

Authoritv. The Applicants do not disputi' this, but both .isserl li i . i l 

iniprov I'tiienls .ire in place ami w ill continue. NS ! at .^;CS\ ! .it 12 H . I X ) ! 

trusts tli.ll tins IS so. 

Whether it is or not, it is iiii[iorl.ml to reeogni/i' (.is vv i ' e\[i!amed in 1 \ 

Farte No. (Sub-No I)) that posi-.uquisition coiiseqiu'iices can be I'llher short-

term or long-lerm in nature, .md that the difli'rence between the two is crucial. Il 

7 IX")T has nol been able lo oblain fhe inifial submissitins of all of the parties 
reported to have made comments. VVe therefore v^ffer no views on issues nol 
specificailv addres.sed herein, 

V One parlv in western Nevv York has complained that its rail rates have 
recentlv inere.ised bv approximatelv 50 percent. Initial ct>mmenfs of AES Eastern 
Energv. IX")T considers lhat such issues deserv e careful attention, but notes that 
there appears to be anoiher forum tiiat is more appropriate to examine lhis 
particular matter. Finance Dockei No. 33388 (Sub-No, 90) (Buffalo Rate Study). 



is unfortunatelv now commonplace that the consolidation of major railroads can 

usher in a lingering period of widespread operational difficulties. The severe 

post-merger Union Pacific/Southern Pacific service difficulties are well known, 

but they ultimatelv ended vvith the assistance of the Board. CSX c^ ^d NS have 

also experienced congestion and deiavs as they absorb their respective portions 

of Conrail, but this is apparentiv now improving. Our point is that transitional 

problems call for, at best, transitional remedies, ' To the extent the harmful 

circumstances reported bv the various parties are manifestations of short-term 

difficulties that the Applicants are now correcting, there is less reason to consider 

new conditions. To the extent lhe\' conlinue, they are more likelv lo represent 

longer-term operational changes flowing from the tran.saction. It is enlirely 

appropriate for the Board to consider conditions to prolecl the i-nv ironment, 

affected communities, and othi'rs from the adverse affects of such changes. * 

Short Line Railroads 

Several short line railmads legisleri'd fheir complaints about poor service 

from NS and CSX ^ i.ue the Split Date, and to this we repeal lhat the Hoard musl 

determine the true lempotal dimensions of the problem. S( (' initial coir.menfs ol 

Crowth Ri'sources of Wellsboro Foundation, RochesU'r Soulhern Raihoad, and 

Buffalo & Pittsburgii Railroad. 

Hul a group of small rail carriers in Pennsvlv ania has .ilso raised a v erv 

different concern that deserv es fhe Sl H's affeiifion. l hev report that m order fo 

wm their support tor fhe underlying transaction, the NS promised lo allow them 

to interchange with the Canadian Pacific. Initial comments of North Shore 

7 Declining fo impose conditions, of course, should nof shield fhe Applicants 
from any liabilitv to shippers or others for the cvmsequences i>f even their 
transitional problems, 

V The Board should, of course, conlinue to encourage negotiated agreements 
betweer the affected parties and the .Applicants. 



Railroad Co., Juniata Vallev Railroad Co., Nittanv & Bald Eagle Railro.id Co., 

Lvcommg \'allev Railroad Co., ct nl. Now, however, the\ allege that NS is 

attempting to impose restrictions on this interchange, and thev point out thaf the 

Board required the .Applicants to adhere to all their representations made during 

the course of the proceeding. Id- The Department is without knowledge of the 

details surrounding the original settlement agreement at issue or of NS's 

subsequent conduct. We consider this a serious issue that the BtMrd should 

investigate. 

Environmental and Community Impact Issues 

Thl Board ordered the preparation of an Environmental Impact Statement 

("EIS") in Ihis case because of the prospect that fhis large, coniplicafed 

transaction vvould hav e substantial consequences tor the env ironment, including 

manv coir munities. l inance DiK kef No. 33388, Decision No. 89 (serv ed lulv 23, 

l'-'98) (slip omnion) af 149-,'SO. I he f'lS was based m significant measure on the 

operaling plans .mil related mforniafioii subiniffed In the .Applic nils, which 

were sub|i'cf fo the scrufinv of iiiferesfed parfies. Id. af 1.̂ 0-̂ 2. 1 hrough this 

proiess a ri'cord wascn-afed fhat estimated fr.iin movements ov er v.irious line 

segments, frui v fraffu foand from intermodal fi'rinin.ils, .md other imp.uls from 

post-acquisifion railroail oper.itions. I'hese figures, in turn, .vere used lo [irojecf, 

among other filings, fhe noise, air, and congestion eflei.fs of the operations 

[ilanned In NS and CSX affer the Split Dafe. Id. l he Hoard imposed numerous 

eonditions in ortler to mitigate these anticipated effects. Id. af 150, IhO. 

Similarly, comauinities that were Ihoughl liki'K lo be adv erselv altecti'd were 

encouraged to negotiate wilh the Applicants lo identifv and agree upon 

mitigaiion me.isures that would minimize the negative impacts of the Iransaction 

on those communities. Id. af 152-,53. 

The STH concluded fhat overall if liad put in place "appropriate 

safeguards to ... protect the env ironment and the qualitv o( life in affeeted 



communities fo the extent practicablefl" Id- at 160. It also noted that, through 

oversighl proceedings, additional conditions could be imposed if necessary "to 

address unforseen harms caused bv the transaction," Id. Several parties have 

indicated Ihrough their initial comments fhat actual rail operafions hav e prov en 

very different from those anticipated in the operating plans and the EIS, and thev 

seek new or rev ised eondititms tailored to mitigate tiiose "unforseen harms," 

The Department believes that in exercising its oversight of environmental 

impacts of tran.sactions, the STB should be guided by reality. If forecasts of 

trafhc levels, train speeds, or olher matters were wrong, then the environmenfal 

impacts of such factors should be assessed on fhe basis of the traffic lev els, 

speeds, and so for'h that have actuallv resulled - assuming they are not simply 

transitional in nalure. 

A significant nuniber of communities have coniplaiiu'd ot impacts 

resulting trom Ingher traffic levels and slower o[ierafing spi-eds than forecast. 

Sl'l- fhe initial coniments of the Four Cities Consortium and of Sanduskv, 'no. 

These communities hav e asked the S I H fo consider new env iroiinieiifal 

mitigation in lighl of these changed conditions. 1 he 1 )eparlmeiil fullv supports 

this afHToach. VVe also believ i ' that fhe .Applicants should .ilso he eiuouragi'i.1 to 

re.u h agri'enu'iits prompfh with the coinmunities fo av oui the need lor the S I H 

lo on.li'r specific remediation measures. 

C onsidermg that fhese impacts are not piospecliv e but r.ither are 

currentK being endured In the cili/ens oi these communities, the SIH should 

immediatelv inv esligale the claims of fhese communities and either impose 

mitigating conditions or issue orders fo the .Applicants fo I'licourage rapid 

resolution. I X H ' cautions that as a general rule post-acquisition traffic levels and 

other factors should not be limited, sav, to those specified in operating plans. 

But there are circumstances in which such an approach is af least temporarily 

appropriate. Eor example, the STB included a condition in its approval of the 

Union Pacific/Southern Pacific merger lhal limited rail operations through the 



communities of Reno, Nevada, and Wichita, Kansas, in order to preserv e the 

iitiitu> i]uo while mitigation measures were studied. Union Puji fic/Southern 

Pacihc Merger, 1 S.T.B. 233, 51.̂ -18 (19%). This stimulated the affected parties to 

reach an agreemenf that av oided the need for additional Board-imposed 

conditions. We believ e that a similar approach here could likewise prov.de an 

effeclive incentiv e. 

Finallv, i l is critical that the Board respond expeditiouslv. fhis would of 

course more quicklv ameliorate the harm thaf these communities have suffered 

and thaf thev continue lo endure. Bui it is also true thai now, in the firsl vear 

alter the Splil Date it is far im^re likelv fhat the oper.itional changes eausing fhe 

[•"roblems can be traced to fhe underlving transaction. In tlu' future, otiier, 

I'xfernal factors ari' apt fo arisi' fh.it will change fhe env ironment m vv Inch 

railroads, like o' ner businesses, operate. I'.u tories elose, mines open, major 

purch,isi's of grain for export are pl.icei.i - or not. .As fime passes, it wil l likelv 

prov e more difficult to .ittribute traffic li'vels fo changes wrought bv .i regulatory 

ev ent .is opposed to the ongoing inlerpl.iv of markel lorci's 

I hese s.mie communities .iiul others also compl.un .iboul flu ' negative 

imp.icts i.uiseil in stopped Ir.iiiis blocking crossings. Siv Inili.il lonimenis ol 

(. lev el.uul .liul the ()liio R.nl I )ev elopment ' ommission I lus issue w.is not 

adthesseil in Ihe I IS al all, but b.ised on liie reeord lo d.ile idinmunities .m-

suflermg serious disrii | ilion ilue to parki'd trams. Parkeil tr.ims not oi lv atli'cl 

tralfic, .md generate additional pollution (including their own, if thev . re idling), 

thev also endanger cifi/eiis' liv es .md propertx bv dekn ing emergencv res[ionse 

vehicles. I he Department pri'sumes lhat lhe problem of blocked crossings 

results primarilv from fhe overall service and integration problems lhat have 

plagued the Applicants since the Split Dale. If so, such practices should 

disappear as serv ice improv es. 1 lowev er, parki'd Irains are a serious matter. If 

the .Applicants are un.ible to eliminate the problem, and soon, the SfB shoukl 

consider measures to ameliorate fhe situation. 



Commuter Rail Operations 

Metro North is the onlv commuter railroad of which fX^T is aw.ire that 

has filed comnients in this proceeding. Metro North is concerned about its 

ability to increase traffic on the Port Jervis line, now controlled by NS, and it 

raises operational issues with CSX on Metro North lines east of the Hudson. 

Metro North believes that its bargaining position with both Applicants has been 

weakened bv the split of Conrail operations. Although the Department is not m 

a position to comment on the specific issues raised by Metro North, we note that 

there is a vital public interest in balancing sale, efficient, and economical 

commuter rail service vvith efhcient freight operations." IX^T urges the 

Applicants and Metro North to continue to negotiate to resolve their differences. 

If satisfactory agreements cannot be reached, the STB may need to take a more 

active role, fhe Board should m anv evenl continue to monitor commuter rail 

service 

Conclusion 

fhe still-evolving effects of this fransaction call for continued oversight. 

Heyond the widespread serv ice deterioration following the Split Dati-, which is 

reporledlv improv ing, the Hoard should examin" whether there are long term 

adverse impacts lhat vvere not originallv forseen or accurately nu-asured. 

7 Amtrak noted only that its on-time perfonnance on lines now owned by CSX 
has suffered, but that i» continues to work with the Applicants, 

V The Board recognized this broad principle even as it declined to impo.se 
conditions not directly relate.! lo the transaction. Decision No. 89 at 96-97. 



Railroads need operational flexibilitv to deal v\ ith a changing business 

env ironment, but harmful impacts ansmg from operational changes made 

possible or necessarv bv the transaction shouKi be nvligaled whether or not they 

were identified mitiallv. fX^T will continue to participate m the oversight 

process. 

Respectfully submitted. 

Thomas W, I lerlihv 
Acting Deputv Cieiu'ral Counsel 

August 3, 2000 
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I herebv certif\ that on this date I have caused a copy of the foregoing Replv 
Comments of the United States Department of T.-ansportation in STB Finance 
Docket No, 33388 (Sub-No, 91) to be served upon all Parties of Record by firsf 
class mail, postage prepaid. 

Paul Samuel Smith 

August 3, 2000 
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By FEtyEX 

. ' i v a ' i . w i - T I .iii.'.ipv_jt t a t i o n B i ' - i i d 

O f f i c e o f t f i e S e c r e t a r y 

C a s e C o n t r o l U n i t 

A t t n : STB F i n . i n r o P o r k . ' t 

1 9 2 5 K S t r e e t , N . W . 

W r i . s h i i K i t o n , PC .' ' 4 . ' . - M l 1 

, ; J u b - N c . 

STB F i n a n c e D o c k e t N o ( 3 . 3 i 8 8 ( S u b - N o . ' > j ^ ' - ' 

CS.X a n d N o r f o l k uf l ; » \ r i C o n t r o l a n d ^ " 

O p e r a t i n q Lea.se.s : : i ; r^ i . i i iuu-L^»-J—TTver-s i (7ht ) 

F a p l y o f R e a d i n g B l u e M o u n t a i n & N o r t h e r n 

R a i l r o a d Compc.ny ( R B M N - 3 ) 

Dea r •1 M, i d , l i l l ; 

KIU-IO.S<M1 tdt t i l i i i ' i in tho .ilmve r e f e r e n c e d proceedinq .irc an 
o t i q i n a l .Hid copies ot Reply o l Readinq P ue Mountain & N o r t t i e m 
R a i i i o a d Company (RBMN-^), alonq w i t h a d i s k e t t e c o n t a i n i n q t f i e 
document i n . i tormat (Wot dPer t e e t b/7/8) that .M:. .'.'iiverted hy, nu 
i n t . ' , W. 't .iPoi 1 I'.-t . 0 . 

'lease time st.imp the e x t r a copy of t h i s l e t t e r t o i n d i c a t e 
t " < i p t , and l e t u r n i t t o me i n the stamped s e t f - a d d r e s s e d envelope 
p r o v i d e d f o r your convenience. 

Very t r u l y yours 

Enc 
cc: Dennis G. Lyons, Esq. 

Richard A. A l l e n , Esq. 
A l i p a r t i e s o f r e c o r d i n Sub-No. 
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HI 1 ORl fill 
S l ' R F \ ( K I RANSPORTATION HOARD 

SHi I INANC I-: DOC KI I NO. 3.V>KX (Sub-No. ) 

, CSX CORPORATION ANI) ( S \ I RANSPORTATION, 
NORFOLK SOI TIIFRN (ORPORA I ION ANI) 
NORFOLK SOI THKRN RAII.\VA^ (OMPANN 

) UU - . (ONTROI. ANI) OPFRA riN(; l . F A S F S / A ( ; R F F M F N T 
.'.,n of ( O N R A I L IN( . ANI) (ONSOL IDA FFI) RAIL ( O R P O R A T K J 

. Mdi'c Recorc 

((•eneral Oversight) 

RFPLN OF 
RFADIN(. HLI F MOLN I AIN & NORTHFRN 

RAILROAD (OMPANY 

In accorilance vvitii tiio proccJiircs cstahlislicil in .Snh Xo 9/ l)cc Xo I . Reading 

Mlue Mountain «fc Northern Railroad ( ompanv ( RBMN" ) .HKI otiicr parties filcil < oinnieiu.s 

with the Hoanl in this (ieneral ()versiuht IVoceeilini.'.. RMMN is nou liline this Replv to respond 

to the initial eomments tiled hv other parties. 

RHMN"s ('omments (KHMN-.^) wciv filed to express ils v iews ( I ) about how the 

CS.X NS CR' Iransaetion eh.in^ed RHM.N's relationship with its iiiaioi ( i.iss I eonneetion 

(previouslv ("onrail ,iiul now NS) so as to take awav the benellls RBMN was to reeeive from ils 

piireii;'..>e ol llie I ehigh I.me. (2) alnuit how the speeil'ie condiiion impo.sed bv tiie Board lor 

RBMN s benefu is nol beinp adhered lo. and ("!) to reijiicsl lhat the Board use the juri.sdiction it 

retained to impose addilional eondilions. Specifically. RBMN requested lhal the Board impose 

tb.e following eonditions: 

' •('onrail " or •"( R " refers lo( onrail. Ine. and ( onsolidated Rail ( orporation and 
their vvholiv ow ned subsidiaries "CS.X"" refers lo CSX Corporation and CSX l ransportation. 
Ine. and their wholly owned subsidiaries . "NS"" refers to Norlolk Southern Corporation and 
Norlolk Souihcrn Railvvay Company ( 'NSR" ) and thcir w hollv ow ned subsidiaries. 



(1) that the Purehase and Sale .Agreement dated .\ugusl 10. l')06 (the 
"Purchase .Agreemenl""). between Conrail and RBMN for the purchase of 
the I.ehigh. Division, and the related ded. be amended lo remove the 
additional consideration provisions imposed on RBMN for traffic 
interlined vvith earriers other than Conrail or its successors under the 
Purehase and Sale .Agreement: anu 

(2) that the I raekage Righis Agreement dated August 1^. IW6. betvveen 
RBMN and C onrail covering incidental traekage rights at Packerton 
.lunction. Iv iimended lo eliminale the restriction lhat limits u.uigc to non-
revenue traffie. 

RBMN s Commenis and the relief it requested vvere supported in great detail by 

the \ enfied Stalemenls ol Wavne Miehel (lorinerlv of Conrail and now a consultani lo the 

industry ) and .\ndrevv Muller (RBMN's President). 

RBMN is filing tins Replv to point oul tiiat tlie reiief it requested is consistent 

with, and vvould safelv. tiie leiiel sought bv two otlier parties m tlien lespective eomments (as 

sucii relief reiated lo RBMN), 

IS(; Resourees, Inc. ISd Resources. Ine. (••|S( i' ) points out in its eomments 

how the split of Conrail iietween NS ,iiul ( SX iias .illeeled Ilv asii traffic th.it it moves from 

( oniieetieul to (iood Springs. i'A. .i point on RBNiN's Reading ( luster. .S<c IS(iR-2. .As IS(i 

notes, despite v arious .illcmpts i\v NS to |nit logetliei a new jomt route lo replace tiie lormei 

Conr.til single line route. NS has not hccn .ibie to eome close lo dupiieatmg liie serviee limes lor 

the moves. Onlv .ilter the failure oflhesc aiiempts did NS reluelaiiliv grant tlie waivers neeess.irv 

for liie traffic lo tv handled bv ( .inadian Pacific ( "( P"") direetiv to RBMN .it I .iv ior Yard. 

While the waivers granted by NS for this traffic eontinue until .Iune 1, 2001 (bv far tlie longest 

NS has granted to anv RBMN customer). ISO rightfully worries atnuit what will happen wlien 

References lo CP ineulde referenees to Delaware and Hudson Railway Company. 
Inc.. the earrier lhat phvsicallv connecis with RBMN at I aylor ^ ard. 



lhe waivers expire. RBMN, hav ing been told by NS lhat no more waivers vvill be granted or 

extended, shares this worrv . It RB.MN vvere gr.inted the relief it iias requested. ISCi would be 

abie to eonlmue to have its traffic iiandled in the current manner.' Additionally NS vvould be 

free to continue to attempt to put togetiier a ciHiipetilive package of rales .iiid serv ice. 

.As no'ed bv ISO. the canlinued availability ofthe CP-RBMN route wili ensure 

thai ISCi as a shipper allected bv a loss of Conrail single-line service continues to receive 

adequate .service. IS(iR-2 at 7 I he reliel requested l̂ v RBMN will ensure just that. 

Canadian Paeifie. \ nder CP's etllemenl wilh NS, tr.iffic to iind I'roni NS-served 

shortlmes is inteiciiaiiged to NS wiueii liai'.dies liie traffie lo tiie siiortlmes tor a fixed amounl. 

\XiXh respect to RBMN. the CP settleiiieiit requires tliat the traffie. insteail ol being interchanged 

direetiv ivl ween ( i ' and RBMN .it I av lor '̂ 'aid bc n>uted over .1 longer route, witii .111 .idditional 

interehange. lhat requires use ot NS s m.iin Ime ,iiui one (i larrisburg) and sometimes two 

(Allentown) NS v.iids. .S'cc RB\1N-2 at iO- i l : Mieiiel \'.S. al l(>-!7. In addition lo llie cireuilv 

and additional handling that tins routing iiceess.irilv requiies. bec.iuse ol NS serv ice failures 

starting 011 tiic Sjilit D.ite, tlie aeeess .illoidcd to ( 1' under tin. setllemenl agieemeni was nol 

working ( P Coniments at (> In certain e.ises NS .illowed Ir.ilfic lo l->c iiiteivli.iiiged direetlv 

Ivtween ( P and RBMN 111 I . i \ ior Y.\\\\ wniioul tiie .i|iiMiealion ol die conli.icUi.ii restnctions 

imposed on RBMN CP Comments .it (>. 14, ( P in its ('ommeiils requests tliat. lor tra ffic 

^ .Sir RBMN-2 at 11-12: Michel V.S at 20-21 

* ISCi focuses iMiiv on the waiver that RBMN needs to use the trackage rights 
between tlie Reading Cluster and the I ehigh I inc. .Although the addilional consideration 
provisions ol the I ehigh Purchase .Agreement were not designed vvith Reading C'lu.ster traffie in 
mind, the Board needs either lo coi-firm this to prev ent NS from taking a contrarv position, or to 
eliminate thc additional consideration prov isions as requested bv RBMN. 



covered by the N'S CP settlement agreement. CP be given the right to interehange directly with 

RBMN withoui the application iq any contractual restrictions and wiihout the need to 

interchange the traffic to NS at some artilieial. inconvenient location CP C omments at 14-1 .s. 

The relief requested bv RBMN. although broader than that requested bv CP. is consisteni wilh 

and vvould encompass a direet connection wiih CP .it 1 aylor \ ard for tiaffic covered by the 

NS/CP .settlement, lhis c inneciion would allow shippers the benefit oflhe n.ost efficient 

routings, and would have little or no adverse economic impact on NS,̂  

Conclusion 

I or the foregoing reasons and ihe reasons set fort!', in its initial Comments, RBMN 

requests that the Board grant the relief described in its inilial Coiiinieiits. 

Respecttully submitted. 

I RIC M. IIOCKY 
W II I IAM P (JI 'INN 
CiOl I A I / . { i R I I I IN cV; I V\ IN(i, PC. 
2I .> West Miner Sireel 
P.O. Box 70() 
West ( hester. PA l't;si-07'>6 
((>l(l) ()'>:-'>| K, 

Dated: .August 2. 2000 Attorneys for Reading Blue Moiiiilaiii tV; 
Northern Railroad ( ompanv 

.As noted above, there likely would be operational benefits to NS by eliminating 
short h ull traffie from NS"s main line and the Harrisburg and .Allentown \ ards. 



( FRTIFK ATF OF SFRM( F 

I hereby certifv that on this date a copy ol the foiegoing Repiv of Reading Blue 

Mountain & Northern Railroad Company was served bv lirst class mail on the following persons 

specified in Decision No. 1: 

Dennis Ci. I yon.s. Hsq, 
.Arnold tK: Porter 
55.̂  12th Street. N.W . 
Washingion. DC 20004-1202 

Richard A. Allen, l sq. 
/uckert. Scoutt Rasenberger. I.l.P 
SKK 17'" Street. N.W. 
Wa.shington. DC 2()()0()-

and on each other known parlv ofrecord in Sub-No. 

4 ^ 
Dated: August 2. 2000 \ 

i RIC i C l IOCK Y 
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u vvw i K t i l u T M p p i I . 'Ml 

July 13, 2000 

VIA FFDFRAL EXPRFSS 

Mr Vemon A Williams 
Secretary 
Surface Transportation Board 
1925 K Street, N VV . Room 700 
Washington, DC 20006 

Rfrrii.r 

w • 

Re Finance Docket Ko. 33388 (Sub-No. 91) 
CSX Corporalitni and CS.X Transportaiion, Inc., Norfolk Southern 
Corporation and N<irfolk SouthernJiaTlway Company — Control and 
Onerating Leases/AgreemFffls --"T^inrail Inc. and Consolidated Kail Operating Leases/Agre 
Corporation ((ieneral Oversighl) 

Der.r Secretary Williams 

Illinois Central Railroad Company ("IC") submits this reply to the "First 
Submission" of applicant CSX rransportation, Inc ("CS.X T") in this oversight proceeding, and 
specifically to CS.X I 's cursory report regarding dispatching of the i.eewdod-Aulon line in 
Memphis, I'ennes.see CSX-I at 107 CS.X f's claims that if has "complied with" the lioard's 
condition regarding the Leewood-Aulon line and lhat "|t)he solution that was introduced on a 
trial basis is still being employ-'d" are somewhat misleading 

The parties are currently engaged in certain trial procedures on the l eewood-
Aulon line -- the latest in a number of etforts to address the senous interference and ddays 
caused by CS.X I 's dispatching and operalion of the line Delays continue to occur v ith 
unacceptable frequency hovvever, and it seems apparent that something more will be needed It 
is not accurate to characten/.e the current trial procedures as a "solution" to the problems that the 
Board identified and sought to remedy 

IC does not questi(>n the good faith nature of CS.XT's efforts lo date to address 
this matter IC believes that negotiations between the parties and implementation of potential 
new remedies will continue IC reserves its righl, however, to have the Boaiu address these 
issues if such negotiations are not productive and delays on the Leewood-Aulon line continue 

Twenty-five copies of this letter are enclosed for filing at the Board One extra 
copy of this letter is included as well I would request that you date-stamp that copy to show 
receipt ofthis filing and return it to me in the ptovided envelope Finally, a 3 5-inch computer 
diskette, containing the text of this letter in WordPerfect 5 I format, is enclosed 



FLETCHER SIPPEL fu 

Mr Vemon A. Williams 
July 13, 2000 
Page 2 

I certify that a copy of this letter has been served by overnight delivery on counsel 
for the applicants herein If you have any queviions regaiding this filing, please feel free to 
contact me Thank you for your assistance on this 

l^snpctfully: 

TJLtl 

Fnclosures 

cc; Dennis G Lyons. Esq 
Richard A Allen, Hsq 
Myles L Tobin, Lsq 

T̂  
Attorney for Illinois Central 
Railroad Company 




