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34 7 Madison Avenue 
New York. NV - " 
.'12 340 -3a " 

t^VtiK A C v ' i l o 
' • ' 'osi ikv ' t 

3 Metro-North Railroad 

July 13, 2 0 0 0 

VIA OVERNIGHT MAIL 

E N T E R E D 
O f f i c e o f t h e S e c r e t a r y 

,JUi \ -1 2000 
Par t o; 

P u b l i c R e c o r . i 

'</ 
^ v. 

The Honorable Vernon A. Wil l iams, Secretary 
Surface Transportat ion Board 
Of f ice of tbe Secretary 
1925 K Street, NW 
Wash ing ton , DC 2 0 4 2 3 0 0 0 1 

Re: STB Finance Docket No. 3 3 3 8 8 (Sul) No. 91 

CSX C o r p o n t i o n ^ i d CSX Transpor ta t ion, Inc., JN^offolk Southern 
Corporat ion and N o X ^ k Southern Railwa_yjC«rfTpany Control and 
Operating Leases Agroff lrxmt*-—erTTirair i t ic. and Consol idated R;iil 
Corporat ion Kjeneral Overs^cjht) 

Dear Secretary Wi l l iams: 

Ftielosod ;ire tho original and twen t y f ive (25) copies of MNCR 1, tbe "Comments 
of Me t ro North Coinniutor Railroiid Company" for f i l ing in the above referenced 
proceeding. 

A lso .-nclosed is a 3 .5 " diskette conta in ing a WordPer fect 5.1 fo rmat ted copy of 
t ins t i l ing. 

Kioi i ly date st; im(i the enelosed . iddit iot ial copy of this letter of t r . insni i t ta l i ind 
return it to me in Ihe self addressed s tamped envi j lope provided for ttuit purpose. 

Thank you tor your assistance in tins m;i t ter. In the event of any guest ion, 
please ciil l me at (212) 3 4 0 2 0 2 7 , 

Respecful ly yours, 

Wal ter E. Zul l ig, Jr. 
Special Counsel 

WEZ:aa 
E n d . 
cc: Al l Parties of Record 

MIA Metro-Noith Haiirt.x 
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\ \ i W i BEFORE THE 
SURFACE TRANSPORTATION BOARD .; ^ 

pubtl*-

FINANCE DOCKET No. 3 3 3 8 8 (Sub-No. 91) 
4 

c s x CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

- CONTROL AND OPERATING LEASES AGREEMENTS-
CONRAIL, h, J. AND CONSOLiO.ATED RAIL CORPORATION 

(GENERAL OVERSIGHT) 

COMMENTS OF METRO-NORTH 
COMMUTER RAILROAD COMPANY 

Richard K. Bernard, Esq. 
Vice President and General Counsel 
Metro North Commuter Railroad Company 
347 Madison Avenue, 19"' Floor 
New York, New York 10017 
(212) 340 4 9 3 3 

Walter E. Zullig, Jr., Esq. 
Special Counsel 
Metro North Commuter Railroad Company 
347 Madison Avenue. 19" Floor 
New York, New York 10017 
(212) 340 -2027 

A t tomevs for Metro-Nor lh Commuter Railroad Company 

Dated: July 13, 2 0 0 0 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET No. 3 3 3 8 8 (Sub No. 91 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

- CONTROL AND OPERATING LEASES/AGREEMENTS-
CONRAIL, INC. AND CONSOLIDATED RAIL CORPORATION 

(GENERAL OVERSIGHT) 

COMMENTS OF METRO NORTH 
COMMUTER RAILROAD COMPANY 

Pursuant to Decision No. 1 in Finance Docket ^ '33388 (Sub-No. 91) Metro-

Nor th Commuter Railroad Company ("MNCRR" or "Metro North") hereby submits 

its comments regarding implementat ion of the Conrail Control Transaction 

authorized by the Board in Decision No. 89 in Finance Docket # 3 3 3 8 8 , serv/ed July 

2 3 , 1 9 9 8 . 

INTRODUCTION 

The primary reason for Met ro-Nor lh 's part ic ipat ion in the Conrail Control case 

was to request imposit ion of a condi t ion that Conrail and/or Norfolk Southern be 

required to honor the terms of a previous agreement between Conrail anc Met ro-

Nor th regarding conveyance of the 66 .2 mile line of railroad be tween Suf fern and 

Port Jervis, New York. This line presently is a port ion of Norfolk Southern 's 

Southern Tier Line. We pointed out that passenger traff ic on this line has been 



growing and is expected to increase substantial iy when the new Secaucus transfer 

stat ion open? in 2 0 0 2 . Our submission emphasized that an investment of $93 .5 

mil l ion, of w i ich $88.5 mill ion is for r ight of way improvements such as a new 

signal system w i th buried communicat ion lines, welded rail and addit ional passing 

sidings, is needed to bring the Port Jervis Line to a proper condit ion to 

accommodate a reasonable level of passenger service and freight operat ion. We 

quest ioned Norfolk Southern's wil l ingness to make such improvements. We also 

pointed out that Metro North has developed plans for an addi.ional $ 1 0 4 mill ion of 

capital improvements on this line to support the long-term passenger service 

expansion plans through the year 2 0 2 0 . 

In its Decision No. 89 , ttie Board declined to giant our requested relief, but 

required applicants to continue discussions w i th regional passenger railroads 

regarding matters of mutual interest. ' 

Our comments are divided into tl iroo main parts. Ttio first part discusses the 

assKji iment of the Ttackage Rights Agreement between Conrail, on the one hand 

and, on the other, Metro-North, Metropol i tan Tiansportat ion Author i ty ( "MTA") and 

Connect icut Deparlnient of TranspoMation ("CDOT"), This issue has been 

unresolved since tne 'Split Date" (June 1, 1999) and is not addressed in the 

submissions of either NS or CSX. The second part will address a port ion of the 

report submit ted by Norfolk Southeni . The third part wi l l review and comment on 

port ions of the report submit ted by CSX. 

See Decision Nti. 89, slip op. nt 97. 



Assignment of Conrail Trackage Rights Agreement 

A. Background 

Metro-North, its parent agency MTA and CDOT entered into a master 

Trackage Rights Agreement w i th Conrail ef fect ive as of January 1, 1983 . 

This Agreement covered Conrail 's use of portions of the Metro-Nor th 

Hudson, Harlem and New Haven Lines ' and the Piermont Branch ' as woll as 

Metro-Nor th 's use of Conrail 's Southern Tier Line between Suf fern and Por; 

Jervis, New York. It contains the normal fea \ i res of any trackage rights 

agreement, such as risk of liability and the trackage charges per car and 

locomot ive unit mile. These provisions were in pla'je for many years and 

governed Metro-North 's operation over Conrail t rackage as wel l as Conrail 's 

operat ion over Metro North trackage. The individual line segments covered 

by various sections of the Agreement are listed in appendices. 

B. June 1, 1999 Changes 

Elfect ive w i th the Split Date of June 1, 1999, some of the lines 

covered by our Conrail Trackage Rights Agreement were taken over by 

Norfolk Southem via an agreement w i t h what we are told is a Conrail 

' Co l lec t ive ly , thf i Hudson, Harlem ami Nevv Haven Lines are owner i or le.ised by M T A and the 
Connec t i cu t Depar tment of Transpor ta t ion . They are mainta ined and oper. i ted by Me t ro Nor th . The 
Hudson Lme ex tends f rom New York City to a point nor th of Poughkeepsie, NV, a d is tance of about 
75 mi les . The Har lem Line runs f rom New York City to Wassaic, 8 2 mi les. The N e w Haven Line 
ex tends f r o m N e w York City to New Haven, CT (73 miles) w i t h branches to New Canaan, Danbury 
and W a t e r b u r y . 

' The Piermont Branch extends f rom Suf fe rn to Spr in i j Val lev, New York a d is tance of about 6 
mi les. NS uses it once or tw i ce a week to serve :̂  or 3 cus tomers . 



subsidiary, Pennsylvania Lines LLC ("PRR'), whi le others were taken over by 

CSX Transportat ion via an agreement w i th a Co.irail subsidiary. New York 

Central Lines LLC ("NYC"). For example, CSX Transportat ion now operates 

freight trains over portions of the Met io-North Hudson Harlem and New 

Haven Lines and Norfolk Southern now maintains and operates the Southern 

Tier Line used by Metro-North trains between Suffern and Port Jervis. 

Norfolk Southern now provides the freight service on the Metro-North owned 

Piermont Branch. 

inasmuch as it is impossible for anyone to discern the relative rights 

and obligations of the parties by reading the existing Conrail Trackage Rigiits 

Agreement , prior to the Split Date Metro-North proposed to Norfolk Southern 

and CSX that nn assignment document be executed to handle this subject. 

We also pointed oul that the Agreement is not assignable w i thout the prior 

wr i t t en consent of the other parties, which consent is not to he unreasonably 

w i thhe ld . 

Both carriers appeal to t.iko the view that then; is no need for 

execut ion of i i i i assignment documont, because by of ierat ion of tho Board's 

Decision No. 89 , the Conrail Trackage Rights Agreement has, in e f fec t , been 

split in t w o . Metro-North, MTA and CDOT (tbe MN Parties), on the one 

hand, and CSXT and/or NYC are now parties to what had been the Trackage 

Rights Agreement between MN Parties and Conrail, but only insofar as the 

Agreement pertains to CSXT's operations over port ions of Metro-Nor th 's 



Hudson, Harlem and New Haven Lines. Metro-North 's operat ions over a 

port ion of Norfolk Southern's Southern Tier Line and that rai lroad's 

operations over Metro-North 's Piermont Brancb are apparently covered by 

the Agreement w i th respect to those Metro-North and NS operations only. 

There are substant ive problems wi th this approach. Nothing in the 

Board's Decision No. 89 expressly deals w i th this matter. Since, as wil l be 

seen, signif icant contractual rights of the MN Parties are af fected by such a 

split, It cannot be that those rights are somehow abrogated by impl icat ion. 

There is, of course, the further issue of whether any contractual r ights of the 

MN Parties, could validly be abrogated by order of the STB, even if done so 

expressly. 

No assignment of the Conrail Trackage Rights Agreement can be made 

w i t i i ou t tho consent of the other party. While the MN Parties wou ld not 

unreasonably wi thhold or delay their consent to an assignment to CSXT or 

NS, the assignee to w h o m rights under the Agroemont woro ()i ir[ iortodly 

assigned has not been identif ied by the party seeking the assignment. It 

may be New York Central Lines, LLC or CSXT, in the case of the Harlem, 

Hudson and New H -/en Line segments, or Pennsylvania Lines, LLC or NS in 

the case of the Southern Tier or Piermont Branch segments. No informat ion 

has been provided to the MN Parties regarding the financial wherewi tha l of 

these l imited liability companies. We have no means of assessing, for 

example, whether or not those companies would be able to sat is fy 



obligations assumed under the Agreement to indemnify the MN Parties in the 

event of a serious accident tor wh icn indemnif ication is required under the 

Agreement . If the assignment is proposed to one of the l imited liability 

companies, the MN Parties might reasoni.ibly condit ion their consent to a 

guarantee f rom the operating company rather than accept the pledge of a 

' shel l " company whose sole purpose is to nold a particular asset. 

More important ly , the existing Conrail Trackage Rights Agreement is 

terminable by Conrail or the MN Parties upon one year's not ice fo l lowing 

expirat ion of the f ixed term of the Agreement -- ie., December 3 1 , 2 0 0 2 . 

Under the c i rcumstances that existed prior to the Split Date, Conrail could 

not exercise its right to terminate Metro-North 's use of Conrai l 's Southern 

Tier Line w i thou t simultaneously terminating its o w n right to use Metro-

Nort l i s Harlem, Hudson and New Haven Lines. In reverse, the same 

situat ion existed w i th respect to an exercise of the rigtit of terni inat ion by 

the MN Parties i.e., termination of Conrail's nght to UbO Mo t i o North 's 

lines wouid mo.i i i t iuminat ion of Metro North right to ose Conrail 's line. The 

respectiv ; r ights of the [lartios at present is at best unclear. If we accept 

the v iew that the Conrail Trackage Rights Agreement has ef fect ive ly been 

split in t w o , then NS can terminate Metro-North 's right to use the NS's 

Southern Tier Line and the only inipact on NS is terminat ion of its right to 

use Metro-N. r th 's Piermont Branch -- a relatively insignif icant "pr ice" to pay 

if NS decides it no longer wishes to share its r ight-of-way w i t h a passenger 
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