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VIA OVERNIGHT MAIL

The Honorable Vernon A. Williams, Secretary
Surface Transportation Board

Office of the Secretary

1925 K Street, NW

Washington, DC 20423-0001

Re: STB Finance Dock /No. 33388 (Sub-No. 91) s
CSX Corporation and CSX Transportation, Inc,,Molk Southern
Corporation and NoMglk Southern Railway Gemipany — Control and
Operating Leases/Agre rail Inc. and Consolidated Rail
Corporation (General Oversight)

Dear Secretary Williams:

Enclosed are the criginal and twenty-five (25) copies of MNCR-1, the “Comments
of Metro-North Commuter Railroad Company” for filing in the above referenced
proceeding.

Also enclosed is a 3.5" diskette containing a WordPerfect 5.1 formatted copy of
this filing.

Kindly date-stamp the enclosed additional copy of this letter of transmittal and
return it to me in the self-addressed stamped envelope provided for that purpose.

Thank you for your assistance in this matter. In the event of any question,
please call me at (212) 340-2027.

Respecfully yours,

it (\.o -

-

Walter E. Zullig, Jr.
Special Counsel

WEZ:aa
Encl.
cC: All Parties of Record
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FINANCE DOCKET No. 33388 (Sub-No. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC.
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY

-- CONTROL AND OPERATING LEASES/AGREEMENTS--

CONRAIL, Ii. 2. AND CONSOLIDATED RAIL CORPORATION

(GENERAL OVERSIGHT)

COMMENTS OF METRO-NORTH
COMMUTER RAILROAD COMPANY

Richard K. Bernard, Esq.

Vice President and General Counsel
Metro-North Commuter Railroad Company
347 Madison Avenue, 19" Fioor

New York, New York 10017

(212) 340-4933

Walter E. Zullig, Jr., Esq.

Special Counsel

Metro-North Commuter Railroad Company
347 Madison Avenue, 19" Floor

New York, New York 10017

(212) 340-2027

Attorneys for Metro-North Commuter Railroad Company

Dated: July 13, 2000




BEFORE THE
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FINANCE DOCKET No. 33388 (Sub-No. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC.
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY

-- CONTROL AND OPERATING LEASES/AGREEMENTS--

CONRAIL, INC. AND CONSOLIDATED RAIL CORPORATION

(GENERAL OVERSIGHT)

COMMENTS OF METRO-NORTH
COMMUTER RAILROAD COMPANY

Pursuant to Decision No. 1 in Finance Docket #33388 (Sub-No. 91) Metro-
North Commuter Railroad Company (“MNCRR"” or “Metro-North”) hereby submits

its comments regarding implementation of the Conrail Control Transaction

authorized by the Board in Decision No. 89 in Finance Docket #33388, served July

23, 1998.
INTRODUCTION
The primary reason for Metro-North's participation in the Conrail Control case
was to request imposition of a condition that Conrail and/or Norfolk Southern be
required to honor the terms of a previous agreement between Conrail anc Metro-
North regarding conveyance of the 66.2 mile line of railroad between Suffern and
Port Jervis, New York. This line presently is a portion of Norfolk Southern’s

Southern Tier Line. We pointed out that passenger traffic on this line has been




growing and is expected to increase substantialiy when the new Secaucus transfer
station opens in 2002. Our submission emphasized that an investment of $93.5
million, of which $88.5 million is for right of way improvements such as a new
signal system with buried communication lines, welded rail and additional passing
sidings, is needed to bring the Port Jervis Line to a proper condition to
accommodate a reasonable level of passenger service and freight operation. We
questioned Norfolk Southern’s willingness to make such improvements. We also
pointed out that Metro-North has developed plans for an addilional $104 million of
capital improvements on this line to support the long-term passenger service
expansion plans through the year 2020.

In its Decision No. 89, the Board declined to grant our requested relief, but

required applicants to continue discussions with regional passenger railroads

regarding matters of mutual interest.'

Our comments are divided into three main parts. The first part discusses the
assignment of the Trackage Rights Agreement between Conrail, on the one hand
and, on the other, Metro-North, Metropolitan Transportation Authority (“MTA") and
Connecticut Department of Transportation (“CDOT”). This issue has been
unresolved since the “Split Date” (June 1, 1999) and is not addressed in the
submissions of either NS or CSX. The second part will address a portion of the
report submitted by Norfolk Southern. The third part will review and comment on

portions of the report submitted by CSX.

' See Decision No. 89, slip op. at 97.




Assignment of Conrail Trackage Rights Agreement

A. Background

Metro-North, its parent agency MTA and CDOT entered into a master
Trackage Rights Agreement with Conrail effective as of January 1, 1983.
This Agreement covered Conrail’s use of portions of the Metro-North
Hudson, Harlem and New Haven Lines “ and the Piermont Branch® as well as
Metro-North’s use of Conrail’s Southern Tier Line between Suffern and Por:
Jervis, New York. It contains the normal fea'ures of any trackage rights
agreement, such as risk of liability and the trackage charges per car and
locomotive unit mile. These provisions were in place tor many years and
governed Metro-North's operation over Conrail trackage as well as Conrail's
operation over Metro-North trackage. The individual line segments covered

by various sections of the Agreement are listed in appendices.

B. June 1, 1999 Changes

Effective with the Split Date of June 1, 1999, some of the lines
covered by our Conrail Trackage Rights Agreement were taken over by

Norfolk Southern via an agreement with what we are told is a Conrail

? Collectively, the Hudson, Harlem and New Haven Lines are owned or leased by MTA and the
Connecticut Department of Transportation. They are maintained and operated by Metro-North. The
Hudson Line extends from New York City to a point north of Poughkeepsie, NY, a distance of about
75 miles. The Harlem Line runs from New York City to Wassaic, 82 miles. The New Haven Line
extends from New York City to New Haven, CT (73 miles) with branches to New Canaan, Danbury
and Waterbury.

* The Piermont Branch extends from Suffern to Spring Valley, New York a distance of about 6
miles. NS uses it once or twice a week to serve 2 or 3 customers.




subsidiary, Pennsylvania Lines LLC (“PRR"), while others were taken over by
CSX Transportation via an agreement with a Conrail subsidiary, New York
Central Lines LLC (“NYC"). For example, CSX Transportation now operates
freight trains over portions of the Metro-North Hudson, Harlem and New
Haven Lines and Norfolk Southern now maintains and operates the Southern
Tier Line used by Metro-North trains between Suffern and Port Jervis.
Norfolk Southern now provides the freight service on the Metro-North owned
Piermont Branch.

inasmuch as it is impossible for anyone to discern the relative rights
and obligations of the parties by reading the existing Conrail Trackage Rights
Agreement, prior to the Split Date Metro-North proposed to Norfolk Southern
and CSX that an assignment document be executed to handle this subject.
We also pointed out that the Agreement is not assignable without the prior
written consent of the other parties, which consent is not to be unreasonably
withheld.

Both carriers appear to take the view that there is no need for
execution of an assignment document, because by operation of the Board's
Decision No. 89, the Conrail Trackage Rights Agreement has, in effect, been

split in two. Metro-North, MTA and CDOT (the MN Parties), on the one

hand, and CSXT and/or NYC are now parties to what had been the Trackage

Rights Agreement between MN Parties and Conrail, but only insofar as the

Agreement pertains to CSXT's cnerations over portions of Metro-North's




Hudson, Harlem and New Haven Lines. Metro-North's operations over a
portion of Norfolk Southern’s Southern Tier Line and that railroad’s
operations over Metro-North’s Piermont Branch are apparently covered by
the Agreement with respect to those Metro-North and NS operations only.

There are substantive problems with this approach. Nothing in the
Board’'s Decision No. 89 expressly deals with this matter. Since, as will be
seen, significant contractual rights of the MN Parties are affected by such a
split, it cannot be that those rights are somehow abrogated by implication.
There is, of course, the further issue of whether any contractual rights of the
MN Parties, could validly be abrogated by order of the STB, even if done so
expressly.

No assignment of the Conrail Trackage Rights Agreement can be made
without the ccnsent of the other party. While the MN Parties would not
unreasonably withhold or delay their consent to an assignment to CSXT or
NS, the assignee to whom rights under the Agreement were purportedly
assigned has not been identified by the party seeking the assignment. It
may be New York Central Lines, LLC or CSXT, in the case of the Harlem,
Hudson and New H-7en Line segments, or Pennsylvania Lines, LLC or NS in
the case of the Southern Tier or Piermont Branch segments. No information

has been provided to the MN Parties regarding the financial wherewithal of

these limited liability companies. We have no means of assessing, for

example, whether or not those companies would be able to satisfy







