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c s x (ORPORAIION AND CSX TR.-\NSP()R 1 A HON. IN 
NORIOI K SOL Till KN CORPORA TION AND 
NORIOLK SOI TllTRN RAILWAYCOMPANY 

- CONTROL ANDOPl R.ATINd 1 LASTS A(iRTTMTNTS -
(ONRAII INC ANI) CONSOLIDATTD RAII CORPORA TION 

((.TNl KAl OVl RSUillT) 

NORFOLK SOL TIIFRN'S OPPOSI TION TO BPRR .VRSR-.l 
OR. IN THF A F I FRNA TIN F. 

NS'S RFSPONSF TO BPRR 4/RSR-4 AND MO TION FOR FFAN F TO FILF 

Ntirtolk Southern t orporation and Nortolk Southern R.ulvvay ( onip.iiiy icollcclivelv. 

"NS") herebv respi>iul to two recent filings submitted joinliv bv thc Buflalo \ I'lilsbingli 

Railro.id. liic ("BI'KR •) and Kochester i'v; Southem Railm.id. Inc ( I'SR ') Bl'RK-3. 'he 

railroads' niotion for leave to file a rebutt.il. and BPKR-4. the rebullal itselt ' 

NS opposes BPRR-^ .nui urges the Board to deny that motion .nul lo strike BPRR-4. 1 he 

submission of BPRK-4 violates the Board's rule prohibiting replies to replies and the procedural 

schedule sficcifically established for this proceeding, and BPRR RSR provide no valid basis for 

departing f rom the Board's regulations and the procedural schedule. 

' W'e refer 11 the BPRR RSR pleadings onlv bv their BPRR designation, and refer to BPRR and 
RSR collectivelv .is BPRR'RSR. 



It", hovvever. the Board chooses to accept the BPKK-4. NS herebv asks the Bo.ird lo 

accept for filing NS's response to BPKR-4. as set forth in detail below beginning al page 4. 

Cnder the schedule thc Bo.nd has found to hc .ippmpriaie in general oveisigh' proceedings, the 

applic.im c.irriers are given the opportunity lo close the record by replying to commenis 

subniitted by i>ther parties. NS submits tli.il. it the Board .iccepts BPKR-4. it is .ippropriale for 

the Board to accept and consider NS's response to those comments, in the inleresi of preserving 

lhal intc'iulcd process, pievcnling BPKK KSR lmm usurping unto ihemselves the righl lo close 

thc comments, an.l giv ing NS thc opportunitv to respond lo their ci>iiiiiiciits .nul criticisms. 

N S \ OPPOSI !TON TO THE BPRR-.' MO TION 

lhe BIM<K-> moUon lor le.ive to lile closely icscmbles a siniil.n moluMi piev iously tiled 

bv Re.iding Blue Mount.iin i'c Noiihcrn K.iiho.id ( -KMMN "). to which NS prev iouslv has 

icspondcd. See" NS- > I he reasons lor deny mg the Bl 'KK-' motion .nc l.ngcly the s.ime .is set 

liMtli in NS-''\ and thev need not be repe.ited verbatim here, but a brief leitenitio., is in order. 

BPRR > \ lol.ilcs the Bo.nd s rule .it 49 t I K ̂  I I I it I 'MC I piolubiting replies to replies 

and vi.>l.iles the pioccdui.il sehedule the Bo.nd csi.iblished in this proceeding .nul lluiefore 

should Iv struck from llie record. See. e.ji.. .Tr;iM/^I'i^Ki.' Pipeline System (Rate Tilings). No. 

si.iii] 1 and I rails .Alaska Pipeline Sysiem (Rules and Regulations). Itivcslig.iiioii and Suspension 

Docket No 9 | M , V̂ 5 l.C.C SO. S(> ( |977) BPRR RSR's cl.iim tli.it their replv \o .i replv would 

serve lo •"supplement lhe record" .iiul provide a "eomplcte and lactii.illy correct " icci'id lor the 

Board to rev icvv. BPKK ""̂  at 2. is merely makeweight, as cverv unaiilT.on/ed pleading could be 

said, by definition, to "supplemeni the record." or lo further "-complete"" the recoid. But the tact 

' BPRR. RSR. and RBMN arc all represeiiled bv thc s.ime oulside eounsel. 



is that BPRR and RSR have had a full opportunily to prov ide the Board with their commenis 

pursuanl lo the exisiing procedural schedule and do not need more. 

BPRR RSR assert lhat NS in its Augu.st 3. 2000 reply raised "a numberof new f.ictual 

issues" and summarily conclude lhat il would be "unjusl" nol lo permit a rebuttal. BPKR-3 .it 3-

4 In ils reply. N'S responeled lo the arguments nuulc bv BPRR and RSK in their .luly 14. 2000 

comments, discussing matters lhat denionsinite why the relief they seek is unvvartanlcd. 1 hal is 

the function ofa reply. BPRR RSR. hmvever. apparently arc under the misimpression that any 

slalcmcnl or argunient made in NS's reply that docs nol simply p.irnn wh.ii NS said in its .lunc I . 

2000 oversight report is somehow a new factii.il issue " cnlilliiig ihcm lo respond. I nder lhal 

view, the onlv kind ol replv that would luit merit a further rebuttal would bc one that smiplv 

rcpc.itc.l wh.il the icply mg p.irty h.ul s.ud bciore an empty exercise. NS vv.is entilled to. .uui 

did. replv to BPKK RSR's comments in .i subst.mtive w.iv Th.it docs not mean th.U everv point 

rai.sed in NS s reply is .i "new l.ictiial issue " eiilitliiig BPKK RSK to get in lhe l.isl word coiitniiy 

to the procedura! schedule. 

As did RBMN. BPKK RSK finther .isseit lh.U lh -y should he given thc l.isi woul bec.iuse 

thev h.ive asked for airirnialive relief Id .it 4 But the Bo.ird's pmcedui.il schedule docs nol 

distinguish bciwcen p.irties th.U ic<.|iiest .iddilional eondilions .nul lhose ili.il do nol Bl'KK KSR 

seek, solelv for ihemselves. a pmcedunil wiiulf.iU that the Bo.nd delibei.ilciv did noi provide .nul 

lor which there is no good le.isoii now 

l inally. gniiiting the motion would, contniry lo BPRR RSR's cl.iim. see BPRR-'̂  .it 4. 

both delav the proceedings and prejudice NS (and CSX), for the reasons NS previously has 

slated See NS-3 at 4. 



NS iherefore respectfully re\]uests the Board lo deny the BPRK-3 motion and strike 

BPRR-4 from the record. 

NS's RFSPONSF TO BPRR-4 AND MO TION FOR FEAV F TO F I F E 

Should, however, the Bo.ird .iccept lhe BPRR-4 tiling. NS herebv asks lhe Board lo 

pennit it to respond and lo accept thc following commenis. in order to prcerve the applicants' 

nght. which the Board iiileiuled as retleeted in the pmcedunil schedule it set. to close the 

discussion on substantive conimenls submitted by other parties. Ifthe BPKK-4 comments are 

accepted. NS submits the lollowing observations for the Board s considcnilion. 

A. Overview. 

Toilowing principles lli.it the Board, .nul before it. the ICC. have long apjilicd m railroad 

conlml proceedings, the Bo.nd in Decision No S9 held lh.U it is not appropriate to imi->ose 

conditions on a Iniiis.iclioii except to leincdv .1 li.ins.ictioii-rcl.ited li.iim. the pnnciple li.iriiis 

being a "signiricant loss of eompetilioii or the loss bv anotlur mil e.irrier oflhe abililv to pn>vide 

csscnli.il serviees " Decision No S9. slip op. at 7S. 

Turther. in esl.iblishing this geneml oversight jiroccediiig. the Board m.ide cle.ir th.il 

service issues .nul iii.illeis rel.iled to thc Board s ongoing oper.itioii.il monitoring were not 

appmpri.ite subjects ofthe oversight proceeding. See Decision No. I . slip op. al 3. Moreover, 

the Depaitment of I niiisport.ilioii vvas enlirely eorrecl when it noted, referring to temporarv post-

Iniiisaclion congestion and service diHicultics. that "tniiisition.il problems call for. at besl, 

transitional remedies." DO T-2 al 3. In sum. it is nol appropriate to impose condiiions on a 

tiansaclion lhat do nol address compelilivc hanns wrought by the staicliire of the Ininsaction. 



icmporary serviee diffleullies. vvhile nol to be taken lightly, are nevertheless differeni. and do 

nol call for the imposition of permanent conditions. ' 

The position argued by BPRR RSR violalcs the Ioregoing principles. By lheir ovvn 

admissivui. BPRR RSR's complaint arises entirelv fmm asserted serv icc dif ficulties and 

congestion. See. e.g.. BPRR-4 al 9 (requested tmckage righis sought as a remedy for .in .illeged 

"serious service disruption"); see also BPRR-2. Collins \ S./VMS;/;/ Service difriciilties and 

congestion are lemporary pmblems that the carriers should be permitted to work to resohe. 

BPRR RSR do nol dcmonstnite anv loss in ability to provide essential services and do not 

dcmoiisliale lhal the Conrail Ininsaclion has cau.sed a loss in conipetitive options. Indeed, the 

fact is that, not only has RSR not lost any competitive options, it is in a much bettei position as a 

result ol the tnins.iction.' KSK now is .ihle to iiitercli.iiige with the I ivoiiia. .\von î c I .ikcv ille 

Railmad ( "I Al ") al (iciiesce .lunction N'ard. Before the Connul tnuisaction. RSR .nul I \ l did 

not h.uc 1 ight to mtcicli.ingc with each other 1 his .idditioii.il option is .i direct icsult ol the 

Conniil Ininsaction See Decision No. <S9. sl]p op. at I02-Ii)'v More-over. KSR has rctaincil all 

ol the SCI V ICC options it h.id pi un to thc tnnis.iclion ,iiul now li.is the o|ition of dneel iiiteich.inge 

with NS .It Silver Springs 1 nder the Board's prev iouslv -stated priiici|iles. imposition ol 

' 1 he distinction bciwcen tcmponirv service diiriculties .nul tniiisaction-rclated stri.ctiinil 
eom(ietitive harms is not a ""tiii.iiiK theory"" of Norfolk Soiithern. see HPRK-4 at 4. but .i well-
established principle recogni/ed by thc Board and the Deparlnienl of I ninspoilalion. 

•* BPRR RSR s|iciid a tull page waxmg indignant over what lhey di scribe as NS's •"incredible" 
and •frivolous'" asserlion in its Keply lhal lhey and their shippers ••really do nol need 
compelition. " .See BPKR-4 at b-7. Th.it, iifcour.se, is simply BPRR RSR's pejoralive 
charaeleri/alioii and not at all vvhal NS said. In ils Reply, NS properly pointed oul (see NS-2 
at 9-1(1), as it does here, that competitive rouling options are available, reinforcing the point 
thai the traii.sactioii has not cau.sed any decrease in RSR's eompetitive opiions. 



additional conditions - particularly intrusive ones like the granting oflrackage rights^ - is not 

vvarranled. 

W ith thc foregoing in mind, following are NS's comments regarding various factual 

assertions in BPRR-4. 

I I . NS Is Complying W ith Its ( ontractual ( onin.i'nicnts. 

BPRR RSR assert that NS has "failed to follow through on its commitments" under the 

letter .igreemcnl between NS and LPKK KSlCs parent, (iencsec <."<; Wyoming. Inc.. with respect 

lo (I ) establishing a connection with the .Alleghenv i t Taslern Railroad ("".A<tT"i and (2) 

providing haulage lor RSK between Silver Springs and olher carriers in Bulfalo. BPKK-4 al 3.'' 

1 hose assertions are simply lu*! true 1 ust. with ies|vet to AtVT; I he letter agreement 

provides that "" | l | f NS is successful in negolialing a rcloc.iti <ii of its mam line in Trie. ,NS will 

usc its best efforts tc brild .i connection in Trie which v.ould .illow for a diicct iiiteicliaiuje vvith 

' (i.anting RSK .md BPKK the abilitv to direcllv link with each other via RSK tmckage righis 
over the NS-opcniled Soulhern I icr .ilso would v lolatc the principle that coiulilions .ne not to 
be imposcvl lh.U would pui its proponent m .i bcllcr posiiion ih.iii it occupied betore the 
trans.iction See Buriiiigtoi) Niiitheni, Inc. and Burlington Noitliern R.K. Co'i'rLiI and 
Merger S.ml;; LeiPacdiê ^ .Alchison, lopek.i tV: Santa Te R̂  . I in.nice 1 )ocket No. 
^2549. Decision served August 2^. 1995, slip op. . i ' '5-'>fi. 

*' BPKK KSK seek lo Like .ub.iiii.ig-- ol openilional st.irt-u|i vlifficullics to iciiouiicc their 
ctiiiimitiiienl. m.ide thmugh ihcir p.iienl company, to support thc tnins.iction wilhoul seeking 
condiiions. See BPKK-4 at 2-3. NS d*>cs not assert, ot course, tli.it BPRR KSK c.innot niise 
with the Board their concerns about opcitional .iiul service issues, or that .iiiy such problems 
slunild not be .iddies.sed and rcsolvcii BiM there is a signilicani difference between 
temporary service issues and striicliinil eompetitive hanns caused bv the tnuisaction. lo the 
extent lhal there are service and operational issues lhat need lo be ironed out. there is a 
mechanism for bringing those nuillers lo the Board's attention .nul tor working out those 
issues aniong the .iffected parties, ll is not appn'pnate. however for BPRR RSR lo use those 
claims as a basis for hacking avv.iy from their settlement cominitment and seeking lo inipose 
on the Iransaclion permanent conditions that are appropriate only to remedy slruclurai 
compeiitive harms, particularly when it is plain, as it is here, lhal the transaction has 
improved, not h.unied. BPRR/RSR's eompetitive options. Indeed, if BPRR KSR can thus 

(continued...) 


