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BTTORT THE 
Sl'RLACL TRANSPOR TATION BOARD 

FINANCE DOCKET No. 33388 (Sub-No. 91 > 

c s x (ORPORAIION AND CSX TR.-\NSP()R 1 A HON. IN 
NORIOI K SOL Till KN CORPORA TION AND 
NORIOLK SOI TllTRN RAILWAYCOMPANY 

- CONTROL ANDOPl R.ATINd 1 LASTS A(iRTTMTNTS -
(ONRAII INC ANI) CONSOLIDATTD RAII CORPORA TION 

((.TNl KAl OVl RSUillT) 

NORFOLK SOL TIIFRN'S OPPOSI TION TO BPRR .VRSR-.l 
OR. IN THF A F I FRNA TIN F. 

NS'S RFSPONSF TO BPRR 4/RSR-4 AND MO TION FOR FFAN F TO FILF 

Ntirtolk Southern t orporation and Nortolk Southern R.ulvvay ( onip.iiiy icollcclivelv. 

"NS") herebv respi>iul to two recent filings submitted joinliv bv thc Buflalo \ I'lilsbingli 

Railro.id. liic ("BI'KR •) and Kochester i'v; Southem Railm.id. Inc ( I'SR ') Bl'RK-3. 'he 

railroads' niotion for leave to file a rebutt.il. and BPKR-4. the rebullal itselt ' 

NS opposes BPRR-^ .nui urges the Board to deny that motion .nul lo strike BPRR-4. 1 he 

submission of BPRK-4 violates the Board's rule prohibiting replies to replies and the procedural 

schedule sficcifically established for this proceeding, and BPRR RSR provide no valid basis for 

departing f rom the Board's regulations and the procedural schedule. 

' W'e refer 11 the BPRR RSR pleadings onlv bv their BPRR designation, and refer to BPRR and 
RSR collectivelv .is BPRR'RSR. 



It", hovvever. the Board chooses to accept the BPKK-4. NS herebv asks the Bo.ird lo 

accept for filing NS's response to BPKR-4. as set forth in detail below beginning al page 4. 

Cnder the schedule thc Bo.nd has found to hc .ippmpriaie in general oveisigh' proceedings, the 

applic.im c.irriers are given the opportunity lo close the record by replying to commenis 

subniitted by i>ther parties. NS submits tli.il. it the Board .iccepts BPKR-4. it is .ippropriale for 

the Board to accept and consider NS's response to those comments, in the inleresi of preserving 

lhal intc'iulcd process, pievcnling BPKK KSR lmm usurping unto ihemselves the righl lo close 

thc comments, an.l giv ing NS thc opportunitv to respond lo their ci>iiiiiiciits .nul criticisms. 

N S \ OPPOSI !TON TO THE BPRR-.' MO TION 

lhe BIM<K-> moUon lor le.ive to lile closely icscmbles a siniil.n moluMi piev iously tiled 

bv Re.iding Blue Mount.iin i'c Noiihcrn K.iiho.id ( -KMMN "). to which NS prev iouslv has 

icspondcd. See" NS- > I he reasons lor deny mg the Bl 'KK-' motion .nc l.ngcly the s.ime .is set 

liMtli in NS-''\ and thev need not be repe.ited verbatim here, but a brief leitenitio., is in order. 

BPRR > \ lol.ilcs the Bo.nd s rule .it 49 t I K ̂  I I I it I 'MC I piolubiting replies to replies 

and vi.>l.iles the pioccdui.il sehedule the Bo.nd csi.iblished in this proceeding .nul lluiefore 

should Iv struck from llie record. See. e.ji.. .Tr;iM/^I'i^Ki.' Pipeline System (Rate Tilings). No. 

si.iii] 1 and I rails .Alaska Pipeline Sysiem (Rules and Regulations). Itivcslig.iiioii and Suspension 

Docket No 9 | M , V̂ 5 l.C.C SO. S(> ( |977) BPRR RSR's cl.iim tli.it their replv \o .i replv would 

serve lo •"supplement lhe record" .iiul provide a "eomplcte and lactii.illy correct " icci'id lor the 

Board to rev icvv. BPKK ""̂  at 2. is merely makeweight, as cverv unaiilT.on/ed pleading could be 

said, by definition, to "supplemeni the record." or lo further "-complete"" the recoid. But the tact 

' BPRR. RSR. and RBMN arc all represeiiled bv thc s.ime oulside eounsel. 



is that BPRR and RSR have had a full opportunily to prov ide the Board with their commenis 

pursuanl lo the exisiing procedural schedule and do not need more. 

BPRR RSR assert lhat NS in its Augu.st 3. 2000 reply raised "a numberof new f.ictual 

issues" and summarily conclude lhat il would be "unjusl" nol lo permit a rebuttal. BPKR-3 .it 3-

4 In ils reply. N'S responeled lo the arguments nuulc bv BPRR and RSK in their .luly 14. 2000 

comments, discussing matters lhat denionsinite why the relief they seek is unvvartanlcd. 1 hal is 

the function ofa reply. BPRR RSR. hmvever. apparently arc under the misimpression that any 

slalcmcnl or argunient made in NS's reply that docs nol simply p.irnn wh.ii NS said in its .lunc I . 

2000 oversight report is somehow a new factii.il issue " cnlilliiig ihcm lo respond. I nder lhal 

view, the onlv kind ol replv that would luit merit a further rebuttal would bc one that smiplv 

rcpc.itc.l wh.il the icply mg p.irty h.ul s.ud bciore an empty exercise. NS vv.is entilled to. .uui 

did. replv to BPKK RSR's comments in .i subst.mtive w.iv Th.it docs not mean th.U everv point 

rai.sed in NS s reply is .i "new l.ictiial issue " eiilitliiig BPKK RSK to get in lhe l.isl word coiitniiy 

to the procedura! schedule. 

As did RBMN. BPKK RSK finther .isseit lh.U lh -y should he given thc l.isi woul bec.iuse 

thev h.ive asked for airirnialive relief Id .it 4 But the Bo.ird's pmcedui.il schedule docs nol 

distinguish bciwcen p.irties th.U ic<.|iiest .iddilional eondilions .nul lhose ili.il do nol Bl'KK KSR 

seek, solelv for ihemselves. a pmcedunil wiiulf.iU that the Bo.nd delibei.ilciv did noi provide .nul 

lor which there is no good le.isoii now 

l inally. gniiiting the motion would, contniry lo BPRR RSR's cl.iim. see BPRR-'̂  .it 4. 

both delav the proceedings and prejudice NS (and CSX), for the reasons NS previously has 

slated See NS-3 at 4. 



NS iherefore respectfully re\]uests the Board lo deny the BPRK-3 motion and strike 

BPRR-4 from the record. 

NS's RFSPONSF TO BPRR-4 AND MO TION FOR FEAV F TO F I F E 

Should, however, the Bo.ird .iccept lhe BPRR-4 tiling. NS herebv asks lhe Board lo 

pennit it to respond and lo accept thc following commenis. in order to prcerve the applicants' 

nght. which the Board iiileiuled as retleeted in the pmcedunil schedule it set. to close the 

discussion on substantive conimenls submitted by other parties. Ifthe BPKK-4 comments are 

accepted. NS submits the lollowing observations for the Board s considcnilion. 

A. Overview. 

Toilowing principles lli.it the Board, .nul before it. the ICC. have long apjilicd m railroad 

conlml proceedings, the Bo.nd in Decision No S9 held lh.U it is not appropriate to imi->ose 

conditions on a Iniiis.iclioii except to leincdv .1 li.ins.ictioii-rcl.ited li.iim. the pnnciple li.iriiis 

being a "signiricant loss of eompetilioii or the loss bv anotlur mil e.irrier oflhe abililv to pn>vide 

csscnli.il serviees " Decision No S9. slip op. at 7S. 

Turther. in esl.iblishing this geneml oversight jiroccediiig. the Board m.ide cle.ir th.il 

service issues .nul iii.illeis rel.iled to thc Board s ongoing oper.itioii.il monitoring were not 

appmpri.ite subjects ofthe oversight proceeding. See Decision No. I . slip op. al 3. Moreover, 

the Depaitment of I niiisport.ilioii vvas enlirely eorrecl when it noted, referring to temporarv post-

Iniiisaclion congestion and service diHicultics. that "tniiisition.il problems call for. at besl, 

transitional remedies." DO T-2 al 3. In sum. it is nol appropriate to impose condiiions on a 

tiansaclion lhat do nol address compelilivc hanns wrought by the staicliire of the Ininsaction. 



icmporary serviee diffleullies. vvhile nol to be taken lightly, are nevertheless differeni. and do 

nol call for the imposition of permanent conditions. ' 

The position argued by BPRR RSR violalcs the Ioregoing principles. By lheir ovvn 

admissivui. BPRR RSR's complaint arises entirelv fmm asserted serv icc dif ficulties and 

congestion. See. e.g.. BPRR-4 al 9 (requested tmckage righis sought as a remedy for .in .illeged 

"serious service disruption"); see also BPRR-2. Collins \ S./VMS;/;/ Service difriciilties and 

congestion are lemporary pmblems that the carriers should be permitted to work to resohe. 

BPRR RSR do nol dcmonstnite anv loss in ability to provide essential services and do not 

dcmoiisliale lhal the Conrail Ininsaclion has cau.sed a loss in conipetitive options. Indeed, the 

fact is that, not only has RSR not lost any competitive options, it is in a much bettei position as a 

result ol the tnins.iction.' KSK now is .ihle to iiitercli.iiige with the I ivoiiia. .\von î c I .ikcv ille 

Railmad ( "I Al ") al (iciiesce .lunction N'ard. Before the Connul tnuisaction. RSR .nul I \ l did 

not h.uc 1 ight to mtcicli.ingc with each other 1 his .idditioii.il option is .i direct icsult ol the 

Conniil Ininsaction See Decision No. <S9. sl]p op. at I02-Ii)'v More-over. KSR has rctaincil all 

ol the SCI V ICC options it h.id pi un to thc tnnis.iclion ,iiul now li.is the o|ition of dneel iiiteich.inge 

with NS .It Silver Springs 1 nder the Board's prev iouslv -stated priiici|iles. imposition ol 

' 1 he distinction bciwcen tcmponirv service diiriculties .nul tniiisaction-rclated stri.ctiinil 
eom(ietitive harms is not a ""tiii.iiiK theory"" of Norfolk Soiithern. see HPRK-4 at 4. but .i well-
established principle recogni/ed by thc Board and the Deparlnienl of I ninspoilalion. 

•* BPRR RSR s|iciid a tull page waxmg indignant over what lhey di scribe as NS's •"incredible" 
and •frivolous'" asserlion in its Keply lhal lhey and their shippers ••really do nol need 
compelition. " .See BPKR-4 at b-7. Th.it, iifcour.se, is simply BPRR RSR's pejoralive 
charaeleri/alioii and not at all vvhal NS said. In ils Reply, NS properly pointed oul (see NS-2 
at 9-1(1), as it does here, that competitive rouling options are available, reinforcing the point 
thai the traii.sactioii has not cau.sed any decrease in RSR's eompetitive opiions. 



additional conditions - particularly intrusive ones like the granting oflrackage rights^ - is not 

vvarranled. 

W ith thc foregoing in mind, following are NS's comments regarding various factual 

assertions in BPRR-4. 

I I . NS Is Complying W ith Its ( ontractual ( onin.i'nicnts. 

BPRR RSR assert that NS has "failed to follow through on its commitments" under the 

letter .igreemcnl between NS and LPKK KSlCs parent, (iencsec <."<; Wyoming. Inc.. with respect 

lo (I ) establishing a connection with the .Alleghenv i t Taslern Railroad ("".A<tT"i and (2) 

providing haulage lor RSK between Silver Springs and olher carriers in Bulfalo. BPKK-4 al 3.'' 

1 hose assertions are simply lu*! true 1 ust. with ies|vet to AtVT; I he letter agreement 

provides that "" | l | f NS is successful in negolialing a rcloc.iti <ii of its mam line in Trie. ,NS will 

usc its best efforts tc brild .i connection in Trie which v.ould .illow for a diicct iiiteicliaiuje vvith 

' (i.anting RSK .md BPKK the abilitv to direcllv link with each other via RSK tmckage righis 
over the NS-opcniled Soulhern I icr .ilso would v lolatc the principle that coiulilions .ne not to 
be imposcvl lh.U would pui its proponent m .i bcllcr posiiion ih.iii it occupied betore the 
trans.iction See Buriiiigtoi) Niiitheni, Inc. and Burlington Noitliern R.K. Co'i'rLiI and 
Merger S.ml;; LeiPacdiê ^ .Alchison, lopek.i tV: Santa Te R̂  . I in.nice 1 )ocket No. 
^2549. Decision served August 2^. 1995, slip op. . i ' '5-'>fi. 

*' BPKK KSK seek lo Like .ub.iiii.ig-- ol openilional st.irt-u|i vlifficullics to iciiouiicc their 
ctiiiimitiiienl. m.ide thmugh ihcir p.iienl company, to support thc tnins.iction wilhoul seeking 
condiiions. See BPKK-4 at 2-3. NS d*>cs not assert, ot course, tli.it BPRR KSK c.innot niise 
with the Board their concerns about opcitional .iiul service issues, or that .iiiy such problems 
slunild not be .iddies.sed and rcsolvcii BiM there is a signilicani difference between 
temporary service issues and striicliinil eompetitive hanns caused bv the tnuisaction. lo the 
extent lhal there are service and operational issues lhat need lo be ironed out. there is a 
mechanism for bringing those nuillers lo the Board's attention .nul tor working out those 
issues aniong the .iffected parties, ll is not appn'pnate. however for BPRR RSR lo use those 
claims as a basis for hacking avv.iy from their settlement cominitment and seeking lo inipose 
on the Iransaclion permanent conditions that are appropriate only to remedy slruclurai 
compeiitive harms, particularly when it is plain, as it is here, lhal the transaction has 
improved, not h.unied. BPRR/RSR's eompetitive options. Indeed, if BPRR KSR can thus 

(continued...) 



A&E." BPRR RSR assert that NS "has nol done so." BPRR-4 at 3. In fact. NS has just 

concluded, i .August 3. 2000. the agreements covering the relocation ofils main line in l.rie. 

and the physical relocation has not yet been completed. I 'ntil that lime. NS's obligation to use 

its best efforts to build a conneclion to A&Ll obviously had noi matured. BPRR RSR's 

accusation that NS has failed lo follow through on this obligation is baseless. 

Similarly. BPRR RSR s assertion that NS has not followed through on its coniniilnienl lo 

perfonn haulage for KSR between Silver Springs and Buffalo is wilhoul foundation. NS has 

established scrv ice between Buffalo and Silver Springs three dav s per week.'' .Although that 

service largely ci'iisists of direci inierehange tnifUc. NS remains willing and able to perform 

haulage (at iT.c nite speeilied in the seltlcmeii' agreement) tor RSK between Silver Springs and 

Buffalo should KSK leiiiiest it. 

C. BPRR/RSR's ( o.r.iiunts Rcgartling Silver Springs 
Inirastructure Do Not Suppori Tlu-ir Trackage Rights 
Rct|ucst. 

BPRR RSR assert that the existing Silver Springs infrastructure is inailei|u;itc to support a 

"signiTic.iiil iiicie.i.sc in salt .nul .igricullur.il product traffic " ili.it lhev expect to elevelop m the 

(...continued) 
leii......^^ the agreement then parent negotiated vvith NS. theu it is lair for NS to iccoiisielcr 
whether it can reclaim the considenitioi- NS gave lor that negotiated agreement. 

^ Intleed. one oflhe T'rie relocation agreenients that NS negolialed vvilh CS.X s,.ccilically 
provides thai CSX must permit NS and AiViT diieel interchange in Ol) y.ird under a lo-be-
negotialcd NS CS.X Ai tL agreemenl providing lor the same, should NS and .Mi l . wish lo do 
so. 

BPRR RSR complain lhal this service began only relalively recenlly. See BPRR-4 al 5. 
Although il is true that following the Split Date it took some time lor inilial startup 
ditrieulties lo be overcome and scrv ice lo be put into place, the fact that il may not hav e been 
in place on the Split Date does nol argue for imposition of nevv condiiions now. 11 anything, 
this demonstrates NS's point that service and operational issues do not justify imposition of 
new. permanent conditions on the Iransaction. but rather should be worked oul by the 
railroads, and lhal given lhal opportunity. NS is, in fact, making those adjustments. 



fuiure. They also assert that the proposed infrastructure improvemeni NS discussed in its Reply 

"will not address this problem. " BPRR-4 al 6. 

first. BPRR RSR's complaint is not a Iransaclion-relaled harm. The capacity oflhe 

Silver Springs infrastructure is the same now as il w.is betore the transaction. W hether that 

infrastructure is adeegiale to support new business that BPRR RSR aiiticip ite might dev elop from 

the opening ofa new salt nunc .nul .1 new plant opening, see BPRR-2 .it 7. has nothing to do with 

the NS CSX Conrail transaction, .nui thus does not warrant imposing new eonditioiis. Second. 

BPRR RSR admit that, as NS s.iid m its replv. the .nitieipated connection to be constructed al 

Silver Springs vvould. in fact, ""smooth opcnitions .it Silver Springs. " NS-2 at 9. m that il vvould 

".illow tor the more etTicient ti.iiulliiig ol lhe unit co.il tniins currenilv moving from NS to the 

RAcS. " BPRR-4 .It (' ll .ilso would .illow for more clTicicnt h.iiuilmg ol unit trams ol salt. .As 

NS repv>rtcd to thc New Yoik Dep.irtment ot 1 r.iiispoM.ition regarding this project (af'er close 

coiisiill.ilion Willi RSK regarding the NS submission to the New York DOl ). the new connection 

vvould "facililaie pn>giessive iiiovciiiciits of tnifHe"' from NS lo RSK. whieh "would allow |RSR| 

to expeditiously deliver mil seiv ice lo eustoniers .it Rochester . as well .is pmv ule v i.ible mil 

competition. 

BPRR RSR .ngiie that the .illcgcdly iii.idce|u.ite iiilnislriictiiic .il Silver Springs is .ictu.illy 

a tniiis.ictioii-related hann because there are now three carriers operating at Silver Springs (RSR. 

( P and NS) whereas before the transaction, there were two (RSR and ( P). See BPRR-4 at (r. 

BPKK-2. Collins VS at 7 11.10. But RSR fiiils lo note that bciore thc transaction. Connul Had 

access lo Silvei Springs as well. The number of earners vvilh .iccess lo Silver Springs has not 

" This language was elev eloped jointly vvilh RSR. and NS undc' slood lhat this language vvas to be 
submilled as well bv RSR lo NYDOT. 



changed: before the transaction i l was three (RSR. t'P .md Conrail). and now il is three (RSR. CP 

and NS). KSK .il.so tails to nieniion lhat. vvhile NS has added service belween Buffalo and Silver 

Springs three days per week. CP's service has decreased fmm live days per week lo three; lhus. 

much of lhe volume ol operaiions Silver Springs h-.is merely shified tmm one carrier lo another. 

Tinallv. the fact that ConraiTs access lo Silver Spnngs vvould shift to NS vvas known from the 

day the ( onniil conlroi application vvas submilted to the Board in .Iune of 1997. As NS pointed 

out IV. lis reply, see NS-2 at 10. aii> eoneerns tli.it Hi'KK KSR now have .ibout lhe capacitv of 

liver Springs to handle lhat access cmild h.ive been laised during the mam control piocecding 

or during tiW 1'^ sclllemeiit discussions wnh NS concerning lli.it pnuceding But those concerns 

WCIC nol niised in the m.iiii pmeeeding or in thc seitlemeni .igreemcnl. .nul BPKK KSK should 

not be permuted bel.itcelly to niise ihcm now. 

Inlcrchaiigc issues are worked thmugh on .i d.iily b.isis in oui iiulustiv; one cx.imple. in 

f.ict. involves .1 l.iige. new (posl-tnins.ictioii) co.il iiioVv lo an KSR dcstm.ilioii lhe tnittic 

moves V i.l Silver Springs and what makes it work is an agieed-uiion ruii-lliidugli ot NS power 

(with .1 ch.inge of KSK eicws loi NS ..rews .it Silver Springs). W lule NS will coiitiiiiie to vvork 

with KSK on improving inlcich.iiige liiist as it does with other coimeclions whenever there arc 

iiileicli.inge issues), it is iiiiiiort.nil to note th.it p.nt ot the ' pn)blcm' Bl'KK KSR niise derives 

from seveml ihousand ears ol new agricultunil business which prior to the ( onrail tnuisaction 

never would have moved over KSR because the destination is on I AT, lo which RSR now 

connects onlv because ol lhe tnmsaction. 

1). RSR Tracl.agc Rigliis Over The Soulhcru Tier NMII Nol Solve 
The Problem Complained O L 

BPRR RSR propose â . ing two RSR tniins per day lo the Soulhcni Tier. Sec BPRR-2. 

Collins VS at 7 Althoiii'h not explicitly staled. Bi'RR RSR appear lo argue lhat the trackage 



rights are necessary as a sub.siilule for CP haulage deficiencies arising out of eongestion on the 

Southern I ler. I o the extent the problems arise fmm congestion due lo NS's starl-up 

.liftlculties. they are temporary and should not require a pennanent grant ot" trackage righis; 

iporeovcr. anv congestion on the Southern I ier would affect RSR just as much as it affects CP 

now . To the extenl the prvibl ms are not congestion-relaled but rather result from perceived 

in;'.dequacies in CP service, this has nothing to do wiih thc ( onr ul transaction and justifies no 

conditions Bl'KK KSK ignore the tact tli.it anv congcslion lh.U lhey now complain of on lhe 

Southern I ler vviuild .iflccl KSR Iniiiis jusl .is much as ii .iffects olher users ofthe line, .nul 

indeed. llieir Irams would add lo il. .\llliough Bl'KK KSK compl.im ot ""severe operating 

probicms" on the Southern I ler .nul iii Bulialo. .sec jtT at 2. thev nevertheless propose to .idd 

theu own tnuns to the line .nul in the Bull.ilo leriiiiii.il. 

lhe re.il uiulcrlv mg motiv ation lor the tnie k.ige rights BPKK RSR seek app.irentlv isto 

use lhe gener.il oversight proceeding lv> directly lmk. over thc Soulhern I ler. the lines ol Bl'KK. 

RSR. and the t iencsec .iiul Wvoming Railro.ul Companv. .ill nicmbcrs ofthe (iciiesee iV: 

W yoming "l.iniilv. " so ,r> to bc bcller positioned to seek eert.un mil tnilllc th.U BPRR KSK 

.iiiticipate will develop in the future Sec BI'KK-2 .it 4. ii 2 I heir desire to lurther improve lheir 

system, using NS-o|iei.ilcd .isscls. in the pursuit ol luiure Inillic. while iiiulcrst.iiul.ible. is not. 

however, a tninsaction-iel.ilcd eompetilive harm for which a trackage rights condition should bc 

imposed. 

( ()N( F l SION 

Tor the foregoing reasons. NS respecttully requests the Board to deny the BPRK-3 

motion and strike from thc record BPKK-4. If. however, the Board declines to do so. NS asks 

10 



the Board to accept for consideration the foregoire comments in response to BPKR-4 ane. for 

the reasons NS suggests, lo deny the BPRR RSR request f or imposilion of addilional conditions. 

(ieoree A. Aspatore 
.lohn \'. T dw ards 
NORFOFK SOI TIIFRN 

(ORPORATION 
Three Commercial Pl.ice 
Norfolk. Virginia 23510-2191 
(757)629-2S>S 

Respectfullv submitted. 

Richard .A^Alleji 
!^otl M. /immerman 
Z l ( KFR T, SCOL TT & 

RASFNBFR(iFR, FFP 
SSX Seventeenth Streei. NW' 
Suile 600 
W ashi-igloii. D.C. 20006 
(202) 29S-S6b() 

.lllorncii. for Soi'totk Soulhern < drporollon 
and Yorfolk Soulhern Railiuiy < 'onipany 

Date; Aiieust 29. 2000 



C E R T I F K ATE OF SFRMC E 

1 certify that on .August 29. 2000. a copy of NS-4. "Norfolk Southern's Opposition To 

BPRR-3/RSR-3 Or. In The Alternative. NS's Respon.sc To BPRR-4 RSR-4 And Motion 1 or Leave 

Io Tile." vvas served by tlrst class C.S. mail, postage prepaid, or by more expediiious means, upon 

each party ofrecord in Tinance Docket No. 33388 (Sub-No. 91). 
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M ^H» (.Sub-No. 91 ) 

By FEDEX 
Suit.u-^' Transpor t d t i o n Eioard^ 
O f f i c e of the S e c r e t a r y 
Case C o n t r o l U n i t 
A t t n : STB Finance Docket No. 
1925 K S t r e e t , N.W. 
Washington, DC 20423-00\U 

Re: STb Finance Docket No. 33386 (Suh-No. I) 
CSX and Norfolk .Southern Control and 
C>[-'̂ r.if itia T,<M.';o.s Cnnt.iil (CotuM.il (H'̂  ! i jlit ) 
Motion (BPRR-3/RSR-3) and Rebuttal (BPRR-4/RSR-4) 

Doar S i r or Madam: 

!•• . ; t r 1 i 1 i IKI 
an or 1 j i 11 • i 11i -"> ci 'ju i^' 
R a i l r o a d , l u .nul Roche; 
Re b u t t a l (BLHH-VRSH- ) w i t h the a t t a c h e d 
P i t t s b u r g h R a i l r o a d , Inc. und Rochestei 6. 

t i l l ' , l l V i - . - i . 1 1 ' ; ' • 11 ' l i . 

1 M. 't 1 i-n ot Bu 1 t a 1 ( 
I K Southern, I n c . 

• i fir o c e e d i i n i a i <> 
s P i t t SIMI r ' i l l 

For I,»̂avt- t > > l-'ile 
ROIMT - 1 : -\ l U i l f a l o & 
Southern, Inc. (BPRR-

4/RSR-4), al o n g w i t h a d i s k e t t e c o n t a i n i n g the documents i n a 
format (WordPerfect b/7/8) t h a t can be c o n v e r t e d by, .mi i n t o , 
WordPerfect 7.0. Al s o , enclosed are the o r i g i n a l and .'.b copies 
of the H i g h l y C o n f i d e n t i a l Appendix t o BPRR-4/RSR-4 which should 
not Le made p a r t of t !u' p u b l i c r e c o r d . 

Please time stamp the e x t r a copy of t h i s l e t t e r t o i n d i c a t e 
r e c e i p t , and r e t u r n i t t o me i n the stamped s e i f - a d d r e s s e d 

I M l l l - . i h 
H WPHAI A I R A N M i W l Hl'KK ( .mraillSiil' '<! ) SI HiH « p , | 



Surface Transportation Board 
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envelope provided for your convenience. 

Very t r u l y yours. 

Hocky 

Enclosures 

cc: Dennis G. Lyons, Esg. (by FedEx) 
Richard A. A l l e n , Ei-q. (by FedEx) 
A l l p a r t i e s of record i n Sub-No. 91 

IMIIb.ih 
II WI'DAIA IKANSdWI ni'KK l..nrail(Suli'(IISIHlH»|Hl 



ma 
0111"°"*^ RSR.r. 

t,Ufi v^ 

BI TORT: TIIL 
Sl'RFAC K TRANSPORTATION BOARD 

S TB TINANCL DOCKLT NO. 33388 (Sub-No. 91) 

C S \ CORPOR ATION AM) C SX TRANSPORT ATION, INC . 
NORFOLK SOI THERN CORPORATION ANI) 
NORFOLK SOI THERN RAILWAV COMPANV 

- C O N T R O L ANI) OPER ATINC; LEASES/ACiREEMENTS-
CONRAIL INC . ANI) CONSOLIDATEI) RAIL CORPORATION 4 

((General Oversight) 

MOTION OF 
B L F F A L O & PI I TSBl RCiH RAILROAI), INC . AND 

ROC HESTER & SOC I HERN RAILROAI), INC . 
FOR LEAV E TO 

F I L E REBI T T A L 

Buffalo i"C: Piltsburyh Railroad. Inc. ("B«!CP" ) aiul RoclK-stcr cV: Soiithoru Railr.Mil. 

Inc. ( •RtViS" ) arc liliiiti this motion to ivqucst lhal the Board allow tliciii to ti!c a rebuttal to thc 

Reply (NS-2) filed bv Norfolk Southern ("NS") in this sub-doekel on .Aiiijust \ 2000. 

The Board, by order served I cbruary 9. 2000. instituted this sub-doekel to 

implemenl ihc five year oversight condition imposed on (he approv al of the CSX NS/Conrail 

iransaciions in S I B T inancc Dockci No. 3338K .Suh-.Yo 91. Dec So I The procedural 

schedule adopted by lhe Board .equired NS and CSX lo file progress reports by .lunc 1. 2000 

Other parties were then given until July 14. 2000. to file "comments respecting the progress of 

implementation of the Conrail transaction and the workings oflhe various condiiions we 

impiLsed." .Suh-No. 91. Dee So 1 al 3. Replies were required lo be filed by August 3. 2000. 



There is no deadline for the Board to issue ils decision with respecl lo these initial filings. 

In Decision No. I in this sub-docket, the Board al.so noied lhal il had "retained 

jurisdiction to impo.se additional conditions and or take oihcr action if. and to the extenl. vve 

determined lhat il was necessary lo address harms caused by the Conrail Iransaclion." .Suh-So 

91. Dec So / at 2. Accordingly. B&:P and R&S. in their Conimenls (BPRR-2/RSR-2), 

addressed how the implementation oflhe iransaclion has alTected them and lheir cuslomers. 

They included in their Comments a requesi lor an addilional condiiion - .̂ 4 miles of ov erhead 

trackage rights for R<*tS belween Silv er Springs and Buffalo. New York. NS filed its replv (NS-

2) on .August 3, 2000. responding, inter cilia, to the comnienls of B&P Ri'CS and to the condiiion 

they requested BcViP and R&S are filing this moiion .seeking leave lo file the attached rebuttal so 

lhat the Board vvill have a coniplele and factually correci record on vvhich to evaluate the 

condition lhat h is been requested. 

In general, a 'reply to a ivply " is not permitted under the Bo.ud s rules. 49 ( l .R. 

I 104.1 >(c). I lowever. because the rebuttal vvould serve to supplement the record, the Board 

should nol consider this rebullal as a "replv to a replv ' Tven ifthe Board were lo consider this 

rebuttal to be such a ivplv. the Bo.inl has the aulhorily lo allow il under 49 C I R. I 101).3 (rules 

liberally construed lo .secure just, speedy and inexpensive delerniinalioii ol the issues presented), 

or under ils waiver amhority under 49 C T R. I 110 9. 

The Board and ils predecessor have previously granied relief to permit a reply to 

an argument presented for the lirst time in a replv (/ \/(' li'yomini: ('orp cl al v I niim Pacific 

R Co . STB Docket No. 42022. STB I.TIXIS 1.S6. .served March 11. 1W9); and lo allow 

surrebuttal lo rebut new evidence in a rebuttal statement (Ashley ( reck Phosphate o v ( herron 



Pipeline Co . cl a l . ICC No. 40131 (Sub No 1). IW.S ICC I.TXIS 90. served April 21. 1995). 

Where il is necessary lo develop an adequaic iccord and no prejudice is shown, ihc ICC found 

lhal liberal consiruction oflhe rules permii the filing ofa reply lo a reply. See (iateway li'estern 

Ry ('(>—( 'onslruclion ISempnon-.Si ('laire ( ounty. l l . . . ICC 1,1). No. 321 58. 1093 ICC l.liXIS 

88. served May 4. M'93. See also Huron VaUey Sieel Corp i CS.\ Irons eial ICC No. 40385. 

1992 ICC I.T.XIS 214. served October b. 1992 ircply allowed when it vvould nol broaden issues, 

prejudice any partv . or delay the proceeding, but would help .secure a jusl. speedy and 

inexpensive dclcrminalion ot the issues ); and Delaware <V Hudson Ry -I.ease and Trackaite 

Riiihts lixcmption-Sprinf^ficld Terminal Ry ( o . el a l . ICC T.l). No. 30968. 1989 ICC 1 I XIS 

310. Oclober 23. 19X9 (a liberal consiruction o' the l('C"s rules vvas in order lo secure a |iist 

resolution of the issues) Tor similar reasons, tiie Board should accept the Rebullal (BPRR-

4 RSR-4) allached hereio. 

In its Reply. NS raises a number ot new factual issues including that the request 

for an addilional condition breaches what it terms a "seltlemciit agreement"' reached by NS and 

(iencsec and Wyoniing. Inc c (iWI ". the parent of B&P and R&S). that NS has uistitulcd a new 

"haulage" service, lhal R&S is |ilaiiiimg iiifnislriicture improveiiiciits that will icsolve the 

inierehange problems in Silver Springs, and lhal R&S is asking for this condition solely lo obtain 

a bigger division ofthe rate. NS-2 at X-l I . ll would bc unjust to allow these bald assertions' 

wilhoul giving B&P and R&S lhe opportunily lo respond and explain why Ihe requesied 

condiiion does not breach anv NS-(i\\'l agreement, why neither NS's new service (vvhich is not 

' flic sectioii oftlic NS Replv th;it is responsive to the R<VP'K&S Comments is neither 
verified nor accompanied by verified slalciiiciils. 



haulage) or the propo.sed project ( i f i t is ever fundedl vviil nol solve the interchange problems in 

Silver Springs, and how R&S vvill receive the same freighi revenue regardless of wheiher the 

condition is granted. B&P and R&S also wanl the opportunity to respond to NS's ridiculous 

asst. nion thai R&S and ils cuslomers do not need relief because thev have an alternativ e route v ia 

CSX. 

In thc usual case, the parly seeking relief is given the opporlunily lo have the la.st 

word in responding lo those who oppose the relief Tor example, in his oversight proceeding. 

NS and CSX have been given thc opportunity lo respond to those who coiiimciitcd on their initial 

reports. In this instance, because \̂ S P and R&S have reqi.ested lhat the Board iniposc an 

additional condition and thai thc Board preserve the benefits of the condition imposed in fav or of 

l .Al . they should bc given the opportunity to rebut the NS Repiv The proposed rebuttal will not 

broaden the issues before thc Board, but will pn^vidc the Bo.ud vvilh a coniplele record for 

making its deeision. 

Since there is no licadlinc for the Board to acl (and lhi> is a ^ vcar ov-.-rsight 

proceeding), the liling of lhis rebullal will not delav lhe proceeding. B&P and R&S arc filing 

this moiion and the rebuttal less than two vveeks afler NS's Replv w.is lilcvl In any event, only 

B&P and R&S would be prejudiced by anv delay since lhey arc the ones seeking to change the 

status quo. 

' i veil if llic lioard decided lo delay ilic uecisiuii on RHMNs request, that would nol 
preclude the Hoard from issuing a decision addressing the comments and requests of olher parties in this 
proceeding 

This is well less than the 20 days generally allowed under 49 c I R 1 104 I 3(a) for the 
filing of opposition evidence. 



Tor the foregoing reasons. B&P .iiid RA. S request lhat the Board accept the 

attached Reb' * il for filing in this (ieneral Oversight Proceeding. 

Respectfully submilled. 

HRIC M. HOCKY / 
Wil l IAM P. ( ) r iNN 
(l()I I.A 17. (iRITTIN & I W IN(i. P C. 
213 West Miner Street 
! ' .0 . Box 796 
Wesl Chesler. PA 19381-0796 
(610) 692-91 16 

Dated: August 15, 2000 Aitorneys for Buffaio & Pillshurgh Railroad. Inc. 
and Rochester & Southern Railroad. Inc. 



C ERTIFIC ATE OF SERVK E 

I hereby certity lhal on this date a copv oflhe foregoing Comments ofBuffalo & 

Pittsburgh Railroad. Inc. and Rochester & Southern Railroad, i.ie. was served by FFDFX o.̂  the 

following persons specified in Decision No. T 

Dennis ( i . Lyons. T'sq. 
Arnold & i'orler 
555 I2lh Sireet. N.W. 
Washington. DC 20004-1202 

Richard A. Allen, l.sq 
/uckerl. Scoutt & Rasenberger, I I P 
888 17'" Sireel. N.W. 
Washingion. D( 20006-3939 

and by mail on all other parlies ofrecord in this (Icneral Oversight Proceeding (Sub-No. 91). 

Dated. Augusi 15. 2000 LfldluJ^Ll/. 
I RIC M HOCKV 
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33388 (Sub-No. 91) 

Pe: STB Finance Docke' iJ' . U oo-, ."ub-NcT. ) 
CSX and N o r t o l k Sout he r n-Cont ro L anti 
( I f . i . i ' i i ) . - : ' ' ' r i r -.-.1 f C . - ' n . ^ - i l O-^-'- * i > i h t ) 

Motion (RBMN-4) and Rebuttal (RBMN-5) 

Dea 1 . i( i . i r i i : 

an or 1 -J 1 r 
Mount a i n 

;ed f o r f i l i - i : • h' .f-ve t<'fotenced proceedi : i i 
md 26 copic;; oa -h ot M' ' ; n <A Readinq Blue 

t, I t h e r n R a i l r o a d Conpany !-' r ;.. ivi' t o F i l e Rebut t 
(R13MN--;) w i t ) i the a t t . i - t i e d Reb^.-'.il :• • , 11 nq Blm- Mountain 
N o r t h e r n R a i i r o a d Company (RBMN-'>), ai-Moj w i t h a i,, k- t t o 
c o n t a i n i n q t h e documents i n a t r-rmat (WordPerfeci • -i ) that, 
be -. - r t e d by, and , Wc d:-<M t .>,-f ' . ' . 

. 'an 

Please ^ime sranif t i i o o;.;' 
r e c e i p t , and io t -,iii-. i ' ; m. 

oopy .)t Thi.s 1' t t o r t o i i i d i 
i n the stamped so.- od 
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envelope p r o v i d e d f o r your convenience. 

Very t r u l y yours. 

E t i e M. Hocyfcy 

Enclosures 

cc: Dennis G. Lyons, Esq. 
Richard A. A l l e n , Esq. 
A l l p a r t i e s of re c o r d i n Sub-No. 91 

I M i l tMh 
H W m . M A IRANS K H M N O ' n i n i l l S u h - ' ) | | S l | l ' i l « | v l 



RBMN-4 

Bl 1 ORl HIT 
Sl RFAC K TRANSPOR TATION BOARI) 

STB TlNANCi: DOCKi: T NO. 333XS (Sub-No. 91) 

P*rt,oJ.fwc» ( SX CORPORA TH)N ANI) ( S \ TRANSPORTATION, I 
* NORFOLK SOCTHFRN CORPORATION ANI) 

NORFOLK SOLTHFRN RAILW A\ COMPAN^ 
-CONTROL AM) OPFRATIN(; L F A S F S / A ( ; R F F \ I F N T . S - -

CONRAIL IN' . ANI) CONSOLID.VLFI) RAIL CORPORATION 

((•envral Ovcrsi{;ht) 

MO TION OF 
RFAI)IN(. BI L F MOLN TAIN & NOR THFRN 

RAILROAI) ( OMPANV 
FOR LFAN F TO 

F I L F RFBL I TAL 

One oflhe eonditions imposed on the approved oithe transactions in S TB Tinance 

Dockei No. 333XK vvas a Tive veai general oversighl proceeding. ('.V\' .\N < R Dci So .W The 

Board, bv order served l ebruarv 9. 2000. iiistimted this sub-docket to iiiipleiueiit that condition. 

Suh-So 91. Dec .\o I Ihc Bo.nd established .i i->rocedural schedule th.il ici|uiied NS and ( S.\ 

to file progress reports by .Iune I . 2000. Olher parties vvere then given until .lulv 14. 2000. to lile 

•'eoninieiits respecting the progress ot inipleiiieiitalioii ot the (Diuail trans.iction and the 

workings ofthe various conditions vve imposed •• Suh-So 91. Det So / at V Kepiies were 

leLjuired lo be Tiled bv Augusi 3. 2000. The Board did not establish a deadline lor making a 

ruling in this pnieeeding. 

in instituting the oversight proceeding, the Board also noted lhal it had ' retained 

jurisdiction to impose additiona! conditions and or lak': olher aciion it", and lo the extenl. vve 



determined that il vvas necessarv to address harms caused by ihe c'onrail transaetion." .Suh-So. 

91. Dec .Yo I at 2. However, the schedule outlined bv ihe Board did not specilicallv address 

how requests tor condiiions should be presented or how they vvould be handled. 

In accordance with .S'(//i-A''> 91. Dec So /.RBMN filed comments (RBMN-2) on 

.Iuly 14. 2000. RBMN included a request tor addilional conditions in its comments. RBMN also 

111-'' a reply (RBMN-3) to the comments of olher parties on .August 3. 2000. NS Tiled its replv 

(NS-2) on .August 3. 2000. In NS-2. NS replies to. inier alia. RBMN s commenis and its 

request Tor additional conditions. RBMN is now tiling this motion seeking leave lo file the 

allached rebuttal so lhal t'ie Board vvill have a complete and raelually correci recoid on which to 

evaluate the relict RBMN has requested. 

Because lhe rebuttal vvould serve to supplement the iLCi .d. lhe Board should not 

consider this rebuttal a "reply to a replv" vvhich is generally not permitted under 49 C T R. 

1 104.1 '<(c). I lowever. even it the Board were lo consulcr this iebuttal lo be such a replv. ihc 

Board should allow it tor good cause shown under 49 C 1 R 1 |()(). i (rules libenilly construed to 

secure |usl. speedv and iiievpeiisivc deternunation ol the issues |iicse'ited). or under its w.iivcr 

authority under 49 ( I ,R 1 1 10.9. 

The ICC or S I B li.is previously granted reliel to pcrnut a icpis to an argumenl 

presented lor the fust time in a reply (A \/( If loniini: ('orp el nl v I nion I'm ifii R ('n S I B 

Dockei No 42022. S TB 1.1-XIS I S6. served March 11. 199')); and to allow surrebuttal to rebut 

new evidence in a rebuttal statement {.Ashlci ( reck Pho'iphale o v ( hevron Pipeline ('o . el a l . 

ICC No. 40131 (Sub No. I). |99s IC( I I XIS 9(). served April 21. |995). W here it is neees.saiy 

lo develop an adequate reeord and no prejudice is shown, the ICC tound lhat liberal construction 



of the rules permit the tiling ofa reply to a reply. See (Iaieway llcsicrn Ry I 'o—( 'onslruclion 

i:.\cmpnon-.Si Claire Cininly. l l . . ICC T .D. No. 321 5S. 1993 ICC 1.1 XIS SK. seived May 4. 

1W3. .See aho Huron I alley .Steel ( orp v ( .S.\ Trans cl al ICC No. 403X.S. 1992 ICC TT:XIS 

214. served Oclober 6. 1992 (reply allowed when it would not broaden issues, prejudiee any 

parly. or delay the proceeding, but vvould help secure a just, speedy and inexpensive 

determination ot lhe issues ); and Delaware di. lliulson Ry --lease mul I'rackaiic Rii:hls 

E.xcmplion-Sprini'ficld Terminal Ry ( o. cl a l . I( C T.l). No. 309( 8. 1989 ICC I I XIS 310. 

October 23. 1989 (a liberal coiislriicti.in ol the ICC's rules was in order to secure a jusl resolution 

oflhe issues). Tor similar reasons, the Board should accept the Rebuttal (RB.MN-.'̂ ) attached 

hereio. 

Reliance on the NS Replv to resolve the present issues vvould be unjust in lhal (i) 

NS has distorted the elTecl oTappnnal ot the ( S.X NS ( onrail transaction on the pertinent 

RBMN-Coiirail contract by quoting selcclively Ironi its terms m an cltort lo portray RBMN' 

concerns as a routine contniet dispute mther than a request to the Board to grant relict'to 

aiiielioiate harms lesulling Ironi the tr.iiis.iction. (ii) pchajis most critically (or piesent purposes, 

totally ignores the aiiticompelitive ellect ol its conducl in seeking lo eiiToice lileial compliance 

vvilh the contract s provisioii.--. and (iii) iiiisstales the t.icls when it erroneoiislv assei's that, il the 

relict sought by RBMN were uninled. "R"MN and CP would simply get more money at the 

CNpeiise ot NS." NS-2 al 61. 

In the usual case, ''le party seeking reliel'is given the opportunity to haw the last 

word in responding to those who oppo.se the relief. Tor example, in this oversighl pmeeeding. 

NS and CSX have been given the opportunity to respond to those who commented on their initial 



repo*-' . In this instance, beeause RBMN has asked Ibr aTfirmalive relict in ilie form of addilional 

eonditions and enlorcemeni of existing conditions should be giv en the opportunitv to rebut the 

NS response. .Allowing RBMN to present ils rebuttal vvill not broaden the issues before the 

Board, but vvil! prov ide the Board vvilh a complete record fi ,- making ils decision. 

Since there is no deadline tor the Board lo act (and lhis is a 5 vear oversight 

proceeding), the tiling ofthis rebuttal will not delav the proceeding.' RBMN is Illing this motion 

and the rebuttal only 11 days alter NS s Reply, well less than the 20 days generally allowed under 

49 CTR. 1 104.1 ""Ma) for the tiling of opposition cv idence. In anv evenl. RBMN ,s the only partv 

that would be pre|iidiced by anv delav since il is seeking to change the stains quo that NS is 

seeking to ni iintain. 

Tor the 'oregoing reasons. RBMN requests that the Board accept the atiached 

Rebuttal for tiling in Ihis (ieneral Ov ersight Proceeding. 

Respectfully subniitled. 

/ 

I KK M IIOCK^' 
W ll I IAM P OCINN 
(lOl l .Al / . ' d<ITTIN tS: T\\ IN(i. P.C. 
213 West Miner Stieet 
P.O Box 79(. 
West ( hester. PA IT^XI-0796 
(610)692-91 16 

Dated. August 11. 2000 .Attorneys for Reading Blue Mountain &. 
Northern Railmad Company 

' Tiven ifthe Board decided to delay the deeision on RBMN's requesi. that would 
nol preclude the Board from issuing a decision addressing the comments and requests ol other 
parties in this proceeding. 



C F R T I F K ATF OF SERVICF 

1 hereby certify lhat on this date a copy ofthe Toregoing Motion of Reading Blue 

Mountain & Northem Railroad Companv was served by Tederal l-xpress on the following 

persons specitled in Decision No. I : 

Dennis ( i . I.yons. Esq. 
Arnold & Porter 
555 I2lh Sireel. N.W . 
Washington. DC 20004-1202 

Richard .A Allen, lsq. 
/uckert. Scoutt & Rasenberger. TI P 
888 17"" Street. N.W\ 
WashingU)n. DC 20006-3939 

and by lirsl class mail on eaeh other known parly ot reeord in Sub-No. 91. 

Dated: August 1 1. 2000 /^ -gV ^0 
I RIC M. HOCKY 




