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August 29, 2000

SCOTT M. ZIMMERMAN DIRECT DIAL (202) 973-7929

smzimmerman«zsrlaw.com

BY HAND DELIVERY

I'he Honorable Vernon A. Williams
Secretary

Surface Transportation Board

1925 K Street, N.W.

Washington. D.C. 20423-0001

Re:  CSX Corp. eral. - Control and Operating |eases/Agreements — Conrail Inc. ¢

al.. Finance Docket No. 33388 (Sub-No. 91) (General Oversight)

Dear Secretary Williams:

Inclosed tor filing in the above-reterenced proceeding are the original and 25 copies of NS-
4. “Norfolk Southern’s Opposition To BPRR-3/RSR-3 Or, In The Alternative, NS's Response To
BPRR-4/RSR-4 And Motion For Leave To File.”™ Also enclosed is a computer disk contaiming the
text of NS-4 in WordPerfect 5.1 tormat,

Please acknowledge receipt of this filing by date-stamping the additional three enclosed
copies of NS-4 and returning them to our messenger.

Many thanks tor your assistance.

ENTERED [

0> n . .t |
o Socmw’ Sincerely,

AUG 29 2000 < ,(’,&WMLL\&U’ \t_">-‘—~._~
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Public Record

"ica

Scott M. Zimmerman l
Enclosures

cc(w/enc.):  All paities of record in
Finance Docket No. 33388 (Sub-No. 91)

London, Pans and Brussels
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NORFOI ©~ SOUTHERN CORPORATION AND
NORFOLN SOUTHERN RAILWAY COMPANY
-- CONTROL AND OPERATING LEASES/AGREEMENTS --
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION

(GENERAL OVERSIGHT)

NORFOLK SOUTHERN’S OPPOSITION TO BPRR-3/RSR-3
OR, IN THE ALTERNATIVE,
NS’S RESPONSE TO BPRR-4/RSR-4 AND MOTION FOR LEAVE TO FILE

George A. Aspatore Richard A. Allen
John V. Edwards Scott M. Zimmerman
NORFOLK SOUTHERN CORPORATION ZUCKERT,SCOUTT &
T'hree Commercial Place RASENBERGER, LLP
Norfolk, Virginia 23510-2191 888 Seventeenth Street, NW
(757) 629-2838 Suite 600
Washington, D.C. 20006
(202) 298-8660

Attorneys for Norfolk Southern Corporation
and Norfolk Southern Railway Company

Date: August 29, 2000
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CSX CORPORATION AND CSX TRANSPORTATION. IN
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY

-- CONTROL AND OPERATING LEASES/AGREEMENTS --

CONRALIL INC. AND CONSOLIDATED RAIL CORPORATION

(GENERAL OVERSIGHT)

NORFOLK SOUTHERN'S OPPOSITION TO BPRR-3/RSR-3
OR, IN THE ALTERNATIVE,
NS'S RESPONSE TO BPRR-4/RSR-4 AND MOTION FOR LEAVE TO FILE

Norfolk Southern Corporation and Norfolk Southern Railway Company (collectively.,
“NS7) hereby respond to two recent filings submitted jointly by the Buffalo & Pittsburgh
Railroad. Inc. ("BPRR") and Rochester & Southern Railroad. Inc. (' PSR™): BPRR-3, the
railroads” motion for leave to file a rebuttal, and BPRR-4, the rebuttal wself.'

NS opposes BPRR-3 and urges the Board to deny that motion and to strike BPRR-4. The

submission of BPRR-4 violates the Board's rule prohibiting replies to replies and the procedural

schedule specifically established for this proceeding. and BPRR/RSR provide no valid basis for

departing from the Board’s regulations and the procedural schedule.

' We refer \» the BPRR/RSR pleadings onlv by their BPRR designation, and refer to BPRR and
RSR collectively as BPRR/RSR.




If. however. the Board chooses to accept the BPRR-4, NS hereby asks the Board to
accept for filing NS's response to BPRR-4, as set forth in detail below beginning at page 4.
Under the schedule the Board has tound to be appropriate in general oversight proceedings, the
applicant carriers are given the opportunity to close the record by replying to comments
submitted by other parties. NS submits that. if the Board accepts BPRR-4, it is appropriate for
the Board to accept and consider NS's response to those comments. in the interest of preserving
that intended process., preventing BPRR/RSR from usurping unto themselves the right to close

the comments. and giving NS the opportunity to respond to their comments and criticisms.

NS's OPPOSITION TO THE BPRR-2 MOTION

Fhe BPRR-3 motion for leave to file closely resembles a similar motion previously filed
by Reading Blue Mountain & Northern Railroad ("RBMNT). to which NS previously has
responded. Scee NS- 3.7 The reasons for denying the BPRR-3 motion are largely the same as set
torth in NS-3, and they need not be repeated verbatim here, but a briet reiteration s in order.

BPRR-3 violates the Board's rule at 49 CEFR § 1104.13(¢) prohibiting replies to replies
and violates the procedural schedule the Board established in this proceeding and theretore
should be struck from the record. See, e.g.. Trans Alaska Pipeline System (Rate Filings), No.

36611 and Trans Alaska Pipeline System (Rules and Regulations). Investigation and Suspension

Docket No. 9164, 355 1L.C.C. R0, 86 (1977). BPRR/RSR’s claim that their reply to a reply would
serve to “supplement the record™ and provide a “complete and factually correct™ record for the
Board to review, BPRR-3 at 2, is merely makeweight, as every unauthorized pleading could be

said, by definition, to “supplement the record.” or to turther “complete™ the record. But the fact

> BPRR. RSR. and RBMN are all represented by the same outside counsel.




is that BPRR and RSR have had a full opportunity to provide the Board with their comments
pursuant to the existing procedural schedule and do not need more.

BPRR/RSR assert that NS in its August 3, 2000 reply raised “a number of new factual
issues” and summarily conclude that it would be “unjust”™ not to permit a rebuttal. BPRR-3 at 3-
4. Inits reply. NS responded to the arguments made by BPRR and RSR in their July 14. 2000
comments, discussing matters that demonstrate why the relief they seck is unwarranted. That is
the function of a reply. BPRR/RSR. however, apparently are under the misimpression that any
statement or argument made in NS’s reply that does not simply parrot what NS said in its June 1.
2000 oversight report is somehow a “new factual issue™ entitling them to respond.  Under that

view., the only kind of reply that would not merit a further rebuttal would be one that simply

repeated what the replying party had said before — an empty exercise. NS was entitled 1o, and

did. reply to BPRR/RSR s comments in a substantive way. That does not mean that every point
raised in NS’s reply is a “new factual issuc”™ entitling BPRR/RSR to get in the last word contrary
to the procedura! schedule.

As did RBMN. BPRR/RSR further assert that they should be given the last word because
they have asked for affirmative rehief. 1d. at 4. But the Board's procedural schedule does not
distinguish between parties that request additional conditions and those that do not. BPRR/RSR
seek. solely for themselves, a procedural windfall that the Board deliberately did not provide and
for which there is no good reason now.

Finally, granting the motion would. contrary to BPRR/RSR’s claim, see BPRR-3 at 4.
both delay the proceedings and prejudice NS (and CSX), for the reasons NS previously has

stated. See NS-3 at 4.




NS therefore respectfully requests the Board to deny the BPRR-3 motion and strike

BPRR-4 from the record.

NS’s RESPONSE TO BPRR-4 AND MOTION FOR LEAVE TO FILE

Should. however. the Board accept the BPRR-4 filing. NS hereby asks the Board to
permit it to respond and to accept the following comments. in order to preserve the applicants’
right. which the Board intended as reflected in the procedural schedule it set. to close the
discussion on substantive comments submitted by other parties. If the BPRR-4 comments are
accepted. NS submits the tollowing observations for the Board's consideration.

A. Overview.

Following principles that the Board. and before it the 1CC, have long applied in railroad
control proceedings. the Board in Decision No. 89 held that it is not appropriate to impose
conditions on a transaction except to remedy a transaction-related harm. the principle harms
being a “significant loss of competition or the loss by another rail carrier of the ability to provide
essential services.” Deciston No. 89, siip op. at 78.

Further, in establishing this general oversight proceeding. the Board made ¢lear that

service issues and matters related to the Board's ongoing operational monitoring were not

appropriate subjects of the oversight proceeding. See Decision No. 1. slip op. at 3. Moreover.

the Department of Transportation was entirely correct when it noted, referring to temporary post-
transaction congestion and service difficulties, that “transitional problems call 1or, at best,
transitional remedies.” DOT-2 at 3. In sum, it is not appropriate to impose conditions on a

transaction that do not address competitive harms wrought by the structure of the transaction.




Temporary service difficulties, while not to be taken lightly, are nevertheless different. and do

not call for the imposition of permanent conditions.”

The position argued by BPRR/RSR violates the foregoing principles. By their own
admission, BPRR/RSR’s complaint arises entirely from asserted service difficulties and
congestion. See. e.g.. BPRR-4 at 9 (requested trackage rights sought as a remedy for an alleped
'serious service disruption™): see also BPRR-2, Collins VS, passim. Service difficulties and
congestion are temporary problems that the carriers should be permitted to work to resolve.

BPRR/RSR do not demonstrate any loss in ability to provide essential services and do not
demonstrate that the Conrail transaction has caused a loss in competitive options. Indeed. the
fact is that, not only has RSR not lost any competitive options, it is in a much better position as a
result of the transaction.! RSR now is able to interchange with the Livonia, Avon & Lakeville
Railroad ("LAL™) at Genesee Junction Yard. Betore the Conrail transaction, RSR and 1AL did
not have right to interchange with each other. This additional option is a direct result of the
Conrail transaction. See Decision No. 89, shp op. at 102-103. Morcover. RSR has retained all
of the service options it had prior to the transaction and now has the option of direct interchange

with NS at Silver Springs. Under the Board's previously-stated principles, imposition of

i

I'he distinction between temporary service difficulties and transaction-related structural
competitive harms is not a “quaint theory™ of Norfolk Southern, see BPRR-4 at 4, but a well-
established principle recognized by the Board and the Department of Transportation.

" BPRR/RSR spend a full page waxing indignant over what they describe as NS's “incredible”
and “frivolous™ assertion in its Reply that they and their shippers “really do not need
competition.” See BPRR-4 at 6-7. That, of course, is simply BPRR/RSR’s pejorative
characterization and not at all what NS said. In its Reply. NS properly pointed out (see NS-2
at 9-10), as it does here, that competitive routing options are available, reinforcing the point
that the transaction has not caused any decrease in RSR’s competitive options.







