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COUNTY OF ESSEX
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CHAIRMAN

July 9, 2003

Mr. Veinon Williams, Secretary
Surface Transportation Board
1925 K Street, Room 700
Washington, D.C. 20423

Re: CSX Corp., CST Transportation Inc., Norfolk Southerr: Rzilway Co. — Control and Operation
[eases/Agreemenis — Conrail, Ind. And Consolidated Rail Corp. (General Oversight), Finance
Docket No. FD-33388 (sub 91)

Dear Mr. Williams:

The Essex County Transportation Advisory Board is an instrumentality of Essex County, whose purpose
is to provide advice toward the improvement of mobility of people and goods to and from, and within,
Essex County.

We note that a portion of the rail line listed as Conrail Shared Assets (CSA) and operated by Norfolk
Southern Railway Co. (NS) runs through our county. The line in question is a portion of the Boorton
Line, formerly known as the Greenwood Lakes Line. We note that one track has recently been remeved
on a portion of this line, downgrading that segment from double to single track. This represents a loss of
part of the transportation infrastructure of our county. We have also been informed that this act of removal
was performed despite urging by the New Jersey Department of Transportation to keep the line intact.

Our Board has passed a resolution supporting the application of the New York & Greenwood Lake
Railway Co. (NY&GL) to operate rail commuter passenger service between Benson Street Station in Glen
Ridge and Hoboken, over a portion of this line. Norfolk Southern’s act of downgrading the line in
question has complicated efforts by NY&GL to restore service on this line, which was permanently
discontinued by N.J. Transit last September.




In the interest of keeping this rail line intact, and in the interest of serving «ur county residents and
visitors who would ride a restored service on the line, we express our concern over Norfolk Southern’s
continued operation of the line. It appears to us that a locally-oriented entity, such as a railroad company
organized to serve the New Jersey region, or a consortium of local short line railroads, could do a better
job of preserving this important transportation infrastructure resc:rce in our county.

Yours very sincerely,

ESSEX COUNTY TRANSPORTATION
ADVISORY BOARD

DAVID PETER ALAN, Chair
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: Jynis BARTELL, Technical Secretary
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ARNOLD & PORTER Dennis G. Lyons

Dennis_Lyons@aporter.com

202.942.5858
202.942 5999 Fax

555 Twelfth Street, NW
Washingten, DC 20004-1206
October 9, 2002
BY HAND

The Honorable Vernon A. Williams, Secretary /N

g P . | CEIVED
Surface Transportation Board 1 T § o002
Office of the Secretary . MAIL
1925 K Street, NW MANAGEMENT
Washington, DC 20423-0001

Re:  STB Finance Docket No. 33388 (Sub-No. 91)
CSX Corporation and CSX Transportation, Inc..
Norfolk Southern Corporation and Norfolk Southern Rzilway Company
Control and Operating Leases/Agreements
Conrail Inc. and Consolidated Rail Corporation (General Oversight)

Dear Secretary Williams:
In the filing (CSX-11) made by CSX Corporation and CSX Transportation, Inc.

(collectively “CSX™), in the above matter on September 25, 2002, CSX undertook to
provide the Board with a progress report by today, October 9, 2002.

On October 4, 2002, Cargi'l Incorporated filed a States Report with the Board
(CARG-6) which outlines the state of negotiations as seen from Cargill’s standpoint.
That report concludes by saying that: “[a]lthough Cargill is hopeful that these details
[discussed in the report] will be addressed to everyone’s mutual satisfaction, Cargill
asks the Board to retain jurisdiction over this matter until such time as Cargill notifies
the Beard that a final resolution has beer: reached.”

In the light of the Cargill Status Report, CSX does not believe that any purpose
would be served by CSX filing a separate status report. eNTERED
3 of Proceedi:
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ennis G. Lyons ublic Record
Counsel for CSX Corporation and

CSX Transpoiation, Inc.
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Surface Transy.uctation Board

(202) 565-1528
1925 K St., NW, Sulte 850 WAYNE O. BURKES
b Al p- s s Fax (202) 565-9018

, 0.C. 20428-0001 “urkesw@std.dot.gov

MEMORANDUM

June 7, 2002

Chairman Linda J. Morgan

Vice Chairman Wayne O. Burkes ;,m,g

Conrail Acquisition Oversight Proceeding (STB FD 33388 (Sub-No. 91))

This Memorandum is in respense to your Memorandum to me dated June
4, 2002 in ihe above referenced proceeding.

I fully agree that the Board should now consider ending the reporting
requirements.  As to the issue of whether the Board should seek comment at this time on
whether to end the general oversight proceeding, 1 tend to agree with your approach that
we should await the filing of comments by the public to the Progress Reports filed by the
CSX and NS and then assess whicther to proceed to consider terminating the general
oversight proceeding. However, I believe that we should afford parties the opportunity to
address this matter in their comments.

Currently, comments by interested partics are due July 17, 2002 and
Replies by CSX and NS are due August 7, 2002, There should be ample time to issuc a
brief Board order requesting parties to address whether or not to end the general oversight
proceeding and for the parties to respond. Of course, the filing dates could be extended if
the parties require additional time. Accordingly, I recommend that the Board promptly
issue such an order.

General Counsel Hanson
Director Clemens
Director Konschnok
Public Docket
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Surface Cransportatiop Board
Washington, B.C. 2042,-4001

Office of the Chairman

MEMORANDUM
June 6, 2002

To: Vice Chairman Wayne O. Burkes
From: Chairman Linda J. Morgan W/

Re: Conrail Oversight Memorandum

I was surprised to be informed by parties involved in STB Docket No. 33388 that they
had received from you a copy of your May 3!, 2002 Memorandum to the Board in that
proceeding, along with a cover memorandum inviting recipients of your communication to
contact you on the matter. This proceeding, as you know, is currently pending before the Board.
Thus, the communication creates the appearance that you are soliciting comments from parties to
a proceeding outside of the regulatory process.

While one may attempt to draw fine distinctions regarding whether a request for
“questions” is tantamount to entertaining ex parte communications, the spirit of our regulation is
clear [49 CFR §1102.20)(2)]:

No Board Member, hearing officer, joint board member, employee board member
or employee of the Board who participates, or is reasonably expected to
participate, in the decision in an on-the-record proceeding shall invite or
knowingly entertain any ex parte communication concerning the merits of a
proceeding or engage in any such communication to any party, counsel, agent of a
party, or person reasonably expected to transmit the communication to a party or
party’s agent.

I am also concerned that publication of your Memorandum effectively announces your
position on a matter pending before the Board in advance of completing the record and voting on
the matter. Here again one could quibble about what the words really mean, but the overall
appearance is one of prejudgment that invites later requests for recusal, which is a very serious
matter for an ager«.y such as ours with sensitive quasi-judicial responsibilities.

As officials of the Federal Government, we are charged with maintaining both the fact
and the appearance of propriety and impartiality in all matters coming before us. [See Office of
Government Ethics regulations at 5 CFR Part 2635.] Accordingly, to cure any actual or perceived
ethical lapse, I am: placing in the public docket a copy of your May 31 Memorandum, my
response dated June 4, 2002, and one of your FAXes transmitting your Memorandum to the
outside.

I trust you share my concern for the objectives of these regulations and for the integrity of
the regulatory process which the regulatioas are meant to protect.










