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( OUNTV OF ESSEX 
DI-l'ARTMliNT Ol- PUBLIC WORKS 
TRANSPORTATION ADVISORY HOARD 

900 BLOOMI IEl.D AVIiNDI. 
\ liRONA, Ni:VV JliKSIiY 07044 
(y71) 226-S'iOO 
(973) 226.74691 A.X \ ^ ' ' ^ ^ f t ' ^ r ^ OAVID Al.AN 

(HAIRMAN 

JOSKPH .N. l>iMN( KN/,0. JR. 
COUNTY txiicu nvi ; 

July 9. 2003 

Mr. Vc.Tion Williams. Secretary 
Surface I ransportation Board 
192.KStreet. Room 700 
W ashington. D.C. 20423 

Ke: ("SX ("orp.. ("Si Tran.sportation Inc.. Norfolk Southerr. Railway Co. Conlrol and Operation 
1.eases/Agreements - Conrail. Ind. And Consolidated Rail Corp. (General Oversight), l inance 
Doeket No. FD-33388 (sub 91) 

Dear Mr. Williams: 

l he l-ssex County Transportation Advisory Board is an instrumentality of lissex ("ounty. whose purpose 
is to pr.ivide advice toward the improvement ol" nxibility ol people and goods to and from, and within, 
l-.s.sex County. 

We note that a portion of the i-ail line li.sted as Conrail Shared .A.s.sets (CSA) and operated by Norfolk 
Southern Railway ("o. (NS) runr, through our county, fhe line in que.stion is a portion ofthe fioonton 
Line, formerly known as the Oreenwood l akes I.ine. We note that one track has recently been removed 
on a portion of this line, downgrading that segment from double to single track, l his represents a loss of 
part ofthe transportation infra.strueture ofour county. We have also been informed lhat this act of removal 
was performed despite urging by the New Jersey Department of Transportation to keep the line intact. 

Our Board has passed a resolution supporting the application of the New YorK & (irecnwood Lake 
Railway ("o. (NY«S.(»L) to operate rail commuter passenger service between Beastin Street Station in (ilen 
Ridge and Hoboken, over a portion of this line. Norfolk Southern's act of downgrading thc line in 
question has complicated efforts by NY&(iL to restore service on this line, which was pennanently 
discontinued by N.J. Transit la.st September. 



In the interest of keeping this rail line intajt. and in the interest of serving ( ur county residents and 
visitors who would ride a restored service on the line, we express our concern over Nortolk Southern's 
continued operation ofthe line. It appears to us that a locally-oriented entity, such as a railroad company 
organized to strve the New Jersey region, or a eonstirtium of local shot, line railroads, could do a better 
job of preserving this important iransptirtation infra.strueture resource in our county. 

Yours very sincerely. 
I SSI X COI N I Y fRANSPOR I A 1 ION 
ADVISORY B(iARD 
DAVID PLTLR ALAN, Chair 

.J0 
By: JAMl;S BARTI LL. Technical Secrelary 
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ARNOLD & PORTER 

October 9. 2002 

BY HAND 

'3 S3 

Danni* G. Lyon* 
Dennis Lvons(g)aponer.coin 

202.942 5858 
202 942 5999 Fax 

555 Twelfth Street, NVV 
Washington, DC 20004 1206 

CSX-12 

I hc Honorable Vernon A Williams, Secretary 
Surt'ace I ransportation Board 
Ot'tlcc ofthe Secretary 
1925 K Slreet. NW 
Washiniilon. DC 20423-0001 

Ke: SIB l inance Docket No. 333KX (Sub-No. 91) 
CSX Corporalion and CSX I ransportalion. Inc.. 
Norlolk Soiillicrn Corporation and Norlolk Southern K;!iUva\ ("ompany 

(dntrol and Operating 1 t.-ases Agreciiiciils 
Conrail Inc. and Consolidated Kail ( orporation ((icnerai Oversigiil) 

Dear Secretary Williams: 

111 Ihe Illing (CSX-1 1) made by CSX Corporation and ("SX 1 ransportalion. Inc. 
(collectively •'("SX"). in the abo\e mailer on Seplembcr 25. 2002. ("SX undertook to 
provide the Board w ith a progress report b\ loda\. ()ctobcr 9. 2002. 

On October 4. 2002. Cargi'l Incorporated filed a Stall's Report with the Board 
(CAI<(i-(>) which oiillines the stale (d negoliations as seen Ihini CargilLs standpoint. 

I hal report concludes by saying lhat: •|a|llliough ("argill is hopelul (hat Ihesc dclails 
I discusseil in lhe report) will hc addressed to c\cisoiic"s iiuitiKil salisfaelion. (argill 
asks the Board to iclaiii jiirisdiclioii o\ ei this niatter inilil such liiiie as Cargill noli lies 
the Boanl Ihal a final reso!iili»iii has beei. reached." 

In lhe lighl ol lhe Cargill Status Report. CS.X docs not helieve thai any purpose 
would be serxed b\ ( S."\ filing a separale slalus repori. ^ . . . ^ ^ ^ j ^ 

C"ica of Proceed!:' 
Kespt. •• 

OCT 9 2002 
Partot 

•—7- 1 V ^ rubllc Recoro Dennis (I I \i>ns ^ — 
('ounsel for ( '.S",V' ('orporation and 

CSX Tran.sponation, Inc. 

rjm 

ce All Parties of Record 

Washington, DC New Vork Los Angeles Century City Denver London Northern Virginia 
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J-UL U^.. 

.TO- C HA1K2IUJ 



m s M tt , NW. MM tso 
maMngton, o.c iMiS-oooi 

i^rface iLrmsinsctstian Soard 

WAYNI O. BURKIS 
Vlc« Chstrmsn 

MF.MORANDUM 

(3031 SSS-1S2S 
P»K 13031 StS-M1t 

-jrft«sw0(tb.dot.oov 

Date: 

To: 

Krom: 

Re: 

June 7, 2002 

("haimian Linda J Morgan 

Vice Chairman Wayne (J. Burkes /^x 

1 his Memorandum is in response lo your Memorandum to me dated June 
4, 2002 in llie abiive relerciKcd proceeding 

I fullv .Igrec that the Board should now consider ending the reporting 
requirements As lu the issue tvf whether the Board should seek comment at ihts time on 
whether lo end lhe general oversight proceeding, I leiiil to agree with your approach thai 
ue .should iiw.ut the filing of coiiiiiiciils by Ihe |)ublK to Ihe Progress Reports liled hy the 
( S.X and NS .'lul then assess whether to proceed to consider terniinaling the general 
oversight proceeding However, 1 believe that we should afford parlies Ihe oppoiliiiiily to 
address this mailer in llinr coinnicnls 

Currenlly, coninieiils by interested parties are due July 17, 2002 .md 
Replies by CSX and NS are due Augusi 7, 2002 I herc should be ample Iimc to issue a 
brief Board order reiiviesling parties lo addiess whether <ir not to ond the general oversight 
pioceeding and for the parlies lo respond Ofcoiii.se, the filing dales could be extended il 
the parties require additional lime. Accordingly, I recommend that the Board ptomptly 
issue such an onler. 

cc: (icnerai Coun.sel Hanson 
Directoi ( lonirns 
Dirctioi Koiisclinik 
Piibhi. Dockcl 
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Surface dransportation iSoariJ 

(9ffi(( p( thr iChattiiuin 

.MEMORANDUM 

June 6, 2002 

To: Vice Chairman Wayne O. Burke-

From: Chairman Lmda J. Morgan 

Rc: Conrail Oversight Memorandum 

I was surprised to be informed by parties involved in STB Dockcl No. 33388 lhat they 
had received from you a copy of your May 3', 2002 Memorandum lo the Board in thai 
proceeding, along with a cover memorandum inviting recipients of your communication to 
conlaci you on the matter I his proceeding, as you know, is currently pending before the Board. 
Thus, the communication creates the appearance that you arc soliciting comments from parties lo 
a proceeding outside ofthe regulatory process. 

While one may attempt to draw fine distinctions regarding whether a rcijucst for 
"questions" is tantamount to entertaining e\ parte communications, the spirit ofour regulation is 
clear (49 Cf R §| |()2.2'^i')(2)|: 

No Board Member, heanng officer, loinl board member, employee board member 
or employee of die Board who participates, or is rea.sonably expected to 
participate, in Ihc decision in an on-the-record proceeding shall invite or 
knowingly entertain any ex parte communication concerning the mertts ofa 
proceeding ot engage in any such coiiiniuiiication to anv party, counsel, agent of a 
party, or pers<in reasonably expected to transmit the comnuinication to a party or 
party's agent. 

I am also concerned that publication of your Memorandum effectively announces your 
posilion on a matter pending before the Board in advance of completing the record and voting on 
the maltcr. Mere again one could quibble about what the words really mean, but the overall 
appearance is one of prejudgment that invites later requests for recusal, which is a very senous 
maltcr for an ager* y such as ours with sensitive quasi-judicial responsibilities. 

As officials of the Federal Ciovcnimcnt, we arc charged with maintaining both the fact 
and thc appearance of propnety and impartiality in all matters coming before us. (See Office of 
Govemment Ethics regulations at 5 ("FR Part 2635 | Accordingly, to cure any actual or percened 
ethical lapse, I an̂  placing in the public docket a copy of your May 11 Memorandum, my 
response daled June 4, 2002, and one of your FAXes transmitting your Memorandum to the 
outside. 

I trust you share my concem for thc objectives of these regulations and for the integrity of 
thc regulatory process which thc regulatio.is are meant to protect. 



Bjĵ STB FD-33388 (SUB 91) 6-4-02 CHAIRMAN 
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Surface {Tranaportation ?Soar5 
flJaBhinqton, 0.(£. 2lM:3 IllllH 

(Ottuf ul Ihr (fhairman 

MEMORANDLM 
June 4. 2002 

To: Vice Chairman Wayne O Burkes 

'^ 
I roni: ("hairman Linda J Morgan 

Rc: Conrail Acquisition Oversight 

I have received your May 31" memorandum recommending that the Board seek public 
commeni on whether to end Ihc general oversight proceeding for the Conrail acquisition transaction 
While I believe that it would be prem.ilure to initiate steps to end the general oversight proceeding at 
this point, 1 do believe lhat the Boaid should now consider ending the requirement lor weekly and 
monthly operational reporting by ( "SX ai.d NS other than for the Shared Assels Areas (SAAs) - - a 
requirement that, as you know, is separale from thc 5-year general oversight condition 

As you point out in your memoranduiii. the Board's Oflice ol ( "ompliaiice and luiforcement 
((X"H) rei i.-iitly concluded that both cirriers conlinue to operate al \ery efficient levels In response 
to that conclusion. 1 contacteil Director ( Icmciis icgardiiig the elimiiuilion ol certain operational 
reporting requireineiils Director ( 'leniens iniormed mc llial he h.id just received a letier liom ("SX 
and N.S seeking elimin.ition ofthe weekly .mil iiioiithly operational reporting requirements except 
(or the SAAs, a copy of which he providc<l me .it my request. 

I am .iltaihiiig a ctipy ol that Ictler lor your iiilttrm.ition 1 agree in pnnciple with tin-
carriers' re(|iiest. as does Direcli r ( lemeiis riicrefore. I am ilirecling Bo.ud st.ilf to pupate .in 
.ippropriate response with a view li>wiird implementing thc carriers' proposal 1 nder the ( onrail 
.u (|iiisilioii decision. Director ( k ineiis h.is the .lulliorily to .illei tho.se reporting requirements, allcr 
Ioiisultatioii with the Boaid 

I ilo not agree, however, lhat the Board should seek comiiieiit al this lime on whether lo c .J 
Ihc general oversight proceeding As you know, both ( "S.X and NS h 've just recently filed then 
Progress Reports lor this year's general o\ ersight priH cediiig As wv did in thc ( N IC proceeding, 
wc should await the filing of comments by the public to tho.se reports and then assess w hether to 
proceed to consider temiinating the general oversigh! proceeding. By considenng public commeni 
as to thc carriers' general oversight filings while elimin.iting most ofthe operational reporting now, 
I believe that wc c.in best fulfi l l our obligation to ciisuic that the Conrail acquisition transaction 
conimues to be in the public iiitcresi while minimi/ing Ihe regulatory burden on the applicant 
earners. 

Hnclosure 

cc: (ieneral Coun.sel Hanson 
Director ("lemens 
Director Konschnik 



^^ECEIVED 
SL'RFACE TRANSPORTATION 
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OFFI - 3MPLIANCE 

Melvio.tr, Clenaenef^ifcE i' • \ 

Director Of l ice o f Compliance and Lnforcement ' • ' 
Surface Transportation Board 

Washington, D(^ 2042V()001 

R l : Reduct ion in STB Reporting 

Dear Mr Cleinens: 

In Finance Docket No 33388, Decision 89, the Board imposed certain reporting obligations 
on ("SX and Nor fo lk Soulhem as part o f its approval o f the Conrai l l ransaclion and assigned 
monitonng responsibi l i ty to its Ofl ice of Compliance and Fnforcement We began submitting 
reports prior tu June 1, 1'>W (Closing Date) and have continued since that tunc to submit monthly 
and weekly reports l he metrics encompassed in those reports show steady improvemenl and have 
continued lo trend favorably over a considerable period o f time As such, we believe lhat it would 
be appropnate at this point for ("S.X and N.S to be relieved of most of those reporting obligations 
Ihe exception wou ld be reporting that involves Ihe Shared Assets Areas (SAA 's ) Fven thougli 
(;pcralioiis in Ihe S A A ' s are very l luid, we recogni/e that their unique nature makes it appropnate 
lor us to continue to report to you on their operational el f ic ie iu y 

The melncs and other information contained in the reports we seek to discontinue have 
served their piirpo.se wel l I he primary puqiosc of these reports was to allow the Board, shippers 
and other in'.erested p.irties lo .issess the miplenient. i l ion of the Conrai l lransaclion I'rior to thc 
( losing Dale, the reports provuleil a niciuis o f keeping thc Board and others appii.sed of our 
preparation efforts .uid, after the Closing Date, they provided metncs by which our progress could 
he measured 

I he reports prt ivided a common frame o f rcfercnc,", which unfortunalely was needed when 

implemenlalion did not proceed as .smoothly as wc had anticipated Whether meeting wi th you, the 

Conrail l ransacl ion Counci l or individual customers, the reports provided a solid quantitative basis 

lhat made the discussion o f iuiecdotal accounts more fn i i t tu l I he melncs also helped us focus on 

thc probicm areas, and as operations began to improve, helped us assure our customers and you that 

the transaction was bemg implemented successfully. 

Thc mit ia l i inplenienlal ion stage is wel l behind us and we iherefore feel Ihe reporting 

premised on oversight o f that implementation should be discontinued While we are requesting 

relief from the rcportir.g imposed by thc Board in Decisior 89 (other th;in with respect to the 

SAA's) . that docs not mean CSX and NS w i l l stop oil public reporting A number o f thc metrics 

formulated for report ing lo the Board and in thc Conrai l Transaction have proven to have value to 

the shipping commun i ty and arc included in the weekly metrics ( including cars on line, average 

train speeds and dwe l l t imes) that NS and CSX make available to the A A R and on their individual 

wcb.sites. 



Mr. Melvin F Clemens, Jr 
May 2002 
Page 2 

We believe that, with the significantly improved operations of both NS and CSX, 
operational reporting on the transaction should be a less formal process. In addition, as both CSX 
and NS seek lo meet customer needs in a dynamic marketplace, wc feel that with the publicly 
available AAR melncs, the press releases made by each carrier, informal bnefings of Board Staff 
our oversight filings and thc contmued SAA's reporting, ihcie will be sufficient infomiatiun 
available with which to monitor each carrier's operational efficiency. 

We therefore respectfully requcsi that you eliminate, except with respect to the weekly SAA 
reports and subject to reinstatement should the need anse, the Board's reporting requirement for 
monthly and weekly reports 

Sincerely, 

7^77 ^^^^ 
I'aul R Hitchcock 
Associate deneral Counsel 
CSX I ransportation, lnc J150 
500 Water Street 
Jacksonville. FL 32202 

•4 . - ^ < c / ^ * « - r 
George A. Aspatore 
(General Solicitor 
^,orfblk Southem Railway Company 
Three Commercial Place 
Norft>lk, VA 23510 2101 

S l U f r i m i ( IIINr.sm Mn • .mnK ! h M I NS 

o 

' • . t \ 
I . > . , 
A" • . 
in ' J 

— m — 
o a c > 

o 

f<0 
00 

> 

c 

>̂  

•- •> 
go 



FD-33388 (SUB 91) 6-3-02 FEDS 
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J-\ 3. 2C02 5;10FW DOT-OtP SEC-S2 

T«; 
FuNnnNr: 

To: 

To: 

fix Number: 

frvBit 

FAX MEMORANDUM 

M^yll.SXtt 

Thlk BonanUi Nomiia Y. MiMta 
(2^) S66-7202 

ThkHtmonbttMichaeiP.JiekNo \ / 
(2a2)3«6f7102 

I Uaaanbl* Alltt Rutter 
l)49S-6MI 

WiyiuO.BiirkM 

W . 4 6 6 P. 2 /3 

Bipi DoekMNo. 33311 (fbMio, 91), aOjQaqntimAuUaV 
iHBditiMi.[iia..Narfpft8aB 

'rrnnmny-rotfalA 

For your i 
Boaid to<)«yii>l 
any qiuiitiona. 

it fomiuloa. I (arooM tbi aOwM MiRMinMdM 
tfw|ibov«raf«ini»pree«Bdiiig. Pi«M fivi a* a «n if ymi htvc 
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OpnCX op VtCX CHAIBMAN WAYNE a BVBiafl 

I mDoekBlNo.333ll(lib*N«.9J) 

CSX ccniKuuTiaK ANB CIX IBANSPOBTAYION, INC. 
NORFou( aoiriBiitN COBPOBAITON AND 
NOKTOUC i O V m N BAlLWAY COIfiPAW 

-CONTBOL AND OnWAtlNG UASBI^AGBBKMCNTS-
CONBAIL iKC. AND CONIOUIH71D BA0' COBTOBATiaN 

(CaNBRAL OVIBSIGiin 

U»J 31,2902 

.VfEMQBANDUM TO T i a BOARD: 

Tornorniwi wiJ) mmk Ih* tiwtmymi tmuvamay of HM "ipUt date" in lb» ibova 
nfinenced pracNding when Connil'* MMtt ind opentiflw wm ofllcltUy (Uvtetod bMwn CSX 
md NS. 

In Dieidoh No. 6 In thu ovaiifht pnoMriioi, ifrvid Dfsomber 13, 2001, 
cancluiiB4 CSX nd Kfl hi|d iWQlvtd thc $$rriet pnblani nwlfinf ftnn th* iiiiplfiMat»tiaa of 
this Connil trmiiettoD, th|At thm oootitttMt to te no oenpotitiv* or nwfcft poww preblntw 
itoramlcK from ih* fnex|«i Md tttft the oondiiiffltt wo inpoMd m worfcnif u Maidid Sinct 
jMit docioun, th«r« hoa tjaoM o markod •tobllixatkn ind tepiavHMnt m CSX'i and N9'» 
upAations In navly cmymtBgaty. Io Aitft, lha STB'i Oflleo of Camliapoo nd Bnfbnamont 
raoontiy coneUidod thot bet|b Bocrian centntw to Kr*inn m &o fuiga of 'Wt aineo acqu««itian'' 
IB aovcril by meuufCf. IjobouU alao nolo thot Ow Cgonil ItiOaonllfTn Coitioil, *.froiip fiamiad 
by tho Bord to fnnnoiB cjammniaHoni bcrwcan the oanl«i ood ihippen and to nonitor tho 
inirgntlon of Coanii. esdod regulirly aohaduM raootingi to Deeaoiber 2fXM. 

Qrvcn tho fast that hoth vmrmt havt itahUued oad aidwlantitlly tniprovtd rtiec 
nporodiTn*. and lino* than tpfioan to be no lugor poodnif competitive or labor iiaiw, I boliove 
(bot AothcB- ovaraî t of thlji merflor oppowM to ba tn isaioceMBy lognlataiy burdan o« CSX and 
NS (and on the Board). Monover, dtinng tMa linw of our NUian'e Wv on Tansiam, thete 
carriere (Whifih acrv* nM^moiRipelHan areoa Ineluding tbo Now Y«>k Ci^ nai Woahin|tnn, DC 
arowv) ahould ciowontroia 'iheir tine and cffarai on latBCXHl nKiuUy aod ae&ty, r«fh« then 
unnooouory ragulttofy bMrdena. CooMtfuontly, I haobjr leeeminood that we acek public 
ccmmcnt on thor or not thia general ovwvght femadini ihould bo ooBtmuod. 

Woyno O. Buritu 

OoaonI CooBMl ItaQaaa 
Dinem ClcnioM 
pHtctor iConKhnik 
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OFi^ICE O F V I C E CHAIR vlAN WAYNE O. B U R K E S 

STB Dockei No. 33388 (Sub-No. 91) 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
N O R F O L K SOUTHLRN CORPORATION AND 

N O R F O L K SOUTHERN RAH.WAY C(»MPANY 
-CONTROL AND OPERATINC; LEA.SES/A&REFMENTS-

CONRAIL IN(\ AND CONSOLIDATED RAH. CORPORATION 
(GENERAL OVERSIGHT) 

May 31,2002 

.VIEMORANDUM TO T H E BOARD: 

lomorrow will mark thc Ihrcc year anniversary of the ".split date" in thc ahove 
referenced proceeding when Conrail's as.sets and operations were officially divided between CSX 
and NS. 

In Decision No 6 in this oversight proceeding, served DcccmbcT 13. 2001, wc 
concluded CSX and NS had resolved thc service problems resulting from thc implementation of 
Ihc Conrail tran.saction, that tlu-rc continues to bc no competitive or market power problems 
stemming from thc merger, and that thc conditionj wc imposed arc working a.s intended. Since 
that decision, there has been a marked slabili/.ation and improvement in CSX's and NS's 
operations in nearly every category In fact, thc S fB s Office of Compliance and I-nforcenicnt 
recently concluded fhat Inith camers continue to perform in Ihe range of "best since acquisition" 
in several key measures I should also note Ihal the Conrail lransaclion ('ouncil, a group formed 
hy thc Hoard to piomote communications between ibc carriers and shippers ai I to monitor thc 
iiilcgration of Conrail, ended regularly scheduled iiicctings in IX:ceniber 2IHM) 

Cliven thc fact Ihal both camers have .stabili/cd and sub.stanlidlly improved their 
operations, and since there appears to bc no ma/or pending competitive or labor is.sues, I believe 
that further oversight of this mcrgiT appears to hc an unnecessary regulatory burden on ( SX and 
NS (and on the Board) Moreovei. during this lime of <iur Nation's War on lerTorism. these 
carriers (which .stTve major metropolitan areas including the New Vork City and Washington, Df: 
areas) should oncentrale their time and efTorts on intcrniil security and safety, rather than 
unnecessary regulatory burdens Consequently, I hereby recommend that we seek public 
comment on whether or not this general oversight procecdmg should bc continued. 

Wayne O Murkes 

cc; f .laiiman Morgan 
(icnerai C ounsel ilanson 
Director f'lemens 
(.'ircclor Konschnik 


