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The Honorable Vernon A. Williams
Secretary

Surface Transportation Board

1925 K Street, N.W.

Washington, D.C. 20423

Re: STB Finance Docket No. 33388 (Sub-No. 91), CSX Corporation and CSX
Transportation, Inc., Norfolk Southern Corporation and Norfolk Southern
Railway Company — Control and Operating Leases/Agreements — Conrail Inc.
and Consolidated Rail Corporation [General Oversight]

Dear Secretary Williams:

The American Chemistry Council (“the Council” or “ACC™) has reviewed the
Conrail General Oversight decision that was issued on February 2, 2001, by the Surface
Transportation Board (“the Board™). This letter explains the Council’s vie.'s concerning
how the Board addressed our comments in that important decision.

The Council appreciates that the Board recognized our praise for the safe manner
in which CSX and Norfolk Southern implemented the Conrail transaction. Safety is the
paramount concern of the Council’s membership and the rail carriers who transport the
products of the business of chemistry.

As the trade association representing the business of chemistry, the Council
strives to provide complete and accurate information. For that reason, the Council is
disturbed that the Board cited one of our comments out-of-context. *“With respect to
rates,” as the Board noted on page 11 of its February 2 decision, “ACC indicates that the
division of Conrail and the resulting new rail-to-rail competition have resulted in reduced
rates for a number of its members.” A comment to that effect appeared in our discussion
under “Competition and Service” (ACC-2, page 3), which also quoted similar
observations from the annual oversight reports that had been submitted by the two
railroads. Our observation about rates was clearly a preamble to our concern about
service:

“Unfortunately, however, many of the same shippers have suffered from service
disruptions during the past year.”
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But the Board chose to ignore our point about the quality of rail service, although
“Service Instability” was the very first topic in the Board’s own summary of the four
days of testimony that it heard in STB Ex Parte No. 582, Public Views on Major Rail
Consolidations. O March 17, 2000, the Board’s decision in that proceeding said:

“l1. Service Instability. Rail meigers are pursued to increase efficiency and to
improve service. At least at the beginning, however, service disruptions have
accompanied the implementation of recent large mergers, and many shippers have
experienced substantial adverse impacts in connection with the lust round of
mergers, beginning with the combination of the BN and SF systems, proceeding
with the UP acquisition of the Southern Pacific (SP) system, and ending with the
acquisition and division of Conrail by CSX and NS.”

The Board certainly seemed concerned about post-merger service disruptions
(including Conrail) when it decided that the “‘public interest™ re juired a 15-month rail
merger moratorium and a new merger guidelines rulemaking. Yet service disruptions did
not appear to warrant the Board's own attention in the Conrail General Oversight
decision. There, the Board responded (page 12) to concerns about service disruptions
with the message that “operational and service issues generally will continue to be
handled through operational monitoring by our Office of Compliance and Enforcement.”

The Council also provided balanced comments based on our extensive experience
on the Conrail Transaction Council (“CTC”). But the Board dismissed our observation
that the CTC process had not resulted in the adoption of two important service-related
measures that are of concern to rail customers: (1) corridor-specific transit time
measures, and (2) pre-merger service benchmarks. The Board did note our recognition
that the CTC had generally been a useful forum. But we also expected a fair ¢xamination
of our specific concern that certain performance measures had not been resolved within
the CTC.

The Board even denied the validity of our comment that the CTC process had not
been used to provide shippers, through their participating trade associations, with
information about the procedure each railroad would use to address freight claims
relating to its service disruption. The Board wrote on page 13 of the decision:

“While the members of the CTC may certainly agree to include claims issues as
part of their discussion agenda, it would be inappropriate for us to attempt to
impose such a requirement on the privately negpotiated CTC.”

The Council finds this to be a remarkable — if not outrageous — statement. In
1998, the Board approved the Conrail transaction as being in the “public interest.” An
explicit condition of that approval was that the CTC would be a forum to review “the
service-related aspects of the transaction” and the recent decision acknowledges the
relevance of “claims issues.” Most significantly, the Board is the only government




agency authorized to approve, condition and oversee rail mergers. How can the Board
deem the substance of one of its own conditions to be merely a private matter?

In railroading, as in all other industries, service improvements arise from
competition. Over the past two decades the Board and its predecessor have approved a
series of mergers that have incrementally, but cumulatively, reduced rail competition in
the United States to a substantial degree. The Couricil takes seriously its opportunities to
comment in generic rulemakings, such as Ex Parte 582 (Sub-No. 1), and on specific
transactions, including the Conrail General Oversignt proceeding. We are therefore
especially disappointed that the Board took a one-sided view o! its oversight process and
quoted so selectively from the Council’s comments.

Sincerely,

b TP T

Thomas E. Schick
Counsel
Distribution Team

Honorable Linda J. Morgan
Honorable William Clyburn, Jr.
Honorable Wayne O. Burkes
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January 26, 2001

Mr. J. Justin Murphy

Chief of Staff

Four City Consortium

6949 Kennedy Avenue, Suite E
Hammond, Indiana 46323

Re: Conrail Oversight Proceeding/Four City Consortium
Dear Mr. Murphy:

Thank you for your letter of January 4", updating me on the efforts of the Four City
Consortium to reach agreement with CSX and Norfolk Southern (NS) on environmental
mitigating conditions for the Four Cities area, and for your comments on the first of the quarterly
community status reports requested by the Board.

I am pleased to learn that the Four City Consortium and railroad representatives have
been meeting regularly on your issues, and that an agreement with CSX is imminent. It is
unfortunate that outstanding issues remain unresolved between NS and the Four Citics
Consortium.

We have been in contact with NS about this matter, and [ will continue my cfforts to
ensure that there is an active and constructive dialogue in the private sector on these important
issues. | also will make sure that you receive any relevant correspondence, as you have
requested. In this regard, enclosed is a letter that | have received from NS in response to your
letter. [ will have your letter, my response, and the response from NS all placed in the docket for
the Conrail proceeding. Please do not hesitate to keep me informed on developments as they
occur.

Sincerely,

e

Linda J. Morgan

Enclosure
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Norfolk Southern Corpo ation
1500 K Street, N.W., Suite 375
Washington, D.C. 20005

A ————————
g i ————
\

2 IN DOCKET |

Bruno Maestri
Vice President
Public Affairs

202/383-4166

Direct: 202/:83-4425

Fax: 202/333-4018

email: bmaestri@nscorp.com

January 18, 2001

Honorable Linda J. Morgan
Chairman

Surface Transportation Board
1925 K Street, N'W.
Washington, D.C. 20423-0001

Re: Response to Letter Dated January 4, 2001, from the Four City
Consortium to the Surface Transportation Board

Dear Chairman Morgan:

Norfolk Southern (“NS”) is in receipt of the above referenced letter from the Four
City Consortium (“Four Cities”). Two overall themes seem to dominate that letter: 1) the
Four Cities is critical of NS tor failing to reach a settlement with it, when CSX did; and,

2) the Four Cities is critical of NS for instituting a court proceeding to determine the
constitutionality of certain local and state laws associated with issues the Four Cities
wishes to be dealt with in settlement. We take this opportunity to address several points
raised by the Four Cities, including those two themes, but we necessarily must leave
certain matters relevant to the federal litigation to adjudication in that forum.

Failure to Reach Settlement
In its letter, the Four Cities criticizes NS for the failure of the parties to reach a
settlement regarding operations in the Four Cities area. The Four Cities seek a:surances
from NS that go far beyond compliance with the mitigating conditions the Surfuce
Transportation Board (“Board™) imposed in the Conrail Control Transaction. NS is in
compliance with those conditions and, for the reasons already set forth in filings before
the Board in the General Oversight Proceeding, NS does not believe that further
mitigatio.. is warranted. As such, any settlement NS and the Four Cities reach that
requires operational modifications or the construction of infrastructure improvements
beyond those required by the Board in its Decisions should be the result of a mutually
beneficial and voluntary effort by the parties to resolve their differences. Although this
has not yet occurred, it certainly is not the result of a lack of effort on the part of NS.

Federal Litigation

The Four Cities further criticizes NS’s decision to exercise its right to seek a
judicial determination of whether the City of Hammond’s (“Hammond”) enforcement of

Operating Subsidiary: Norfolk Southern Railway Company







