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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET No. 33388 (Sub-No. 92)

CSX CORPORATION AND CSX TRANSPORTATION, INC,,
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY--
CONTROL AND OPERATING LEASES/AGREEMENTS~-
CONRAIL, INC. AND CONSOLIDATED RAIL CORPORATION

REPLY OF NORFOLK SOUTHERN RAILWAY COMPANY
TO PETITION OF THE BROTHERHOOD OF MAINTENANCE OF WAY

EMPLOYES TO VACATE ARBITRATION AWARD

Twelve days after the Board, in another case, denied the motion of the Brother-
hood of Maintenance of Way Employes (‘BMWE) to vacate a New York Dock arbitration award
because it was rendered by William E. Fredenberger, Jr.,'! BMWE has petitioned the Board to
vacate a New York Dock arbitration award because it was rendered by William E. Fredenberger,
Jr. The union’s petition in this case, like its motion in the other case, is without merit and should
be denied.

This is the Reply of Norfolk Southern Railway Company (“NSR”) to BMWE’s
petition. Replies are also being submitted separately by CSX Transportation, Inc. (“CSXT") and

Consolidated Rail Corporation (“Conrail”).

A Norfolk Southern Corp.—Conirol—Norfolk & Western Ry. and Southern Ry. (Arbitration
Review), Finance Docket No. 29430 (Sub-No. 21), decision served December 15, 1999 (TCU

Arbitration Appeal).




STATEMENT OF THE CASE

The January 14, 1999 arbitration award challenged by BMWE? was the product of
a four-day hearing conducted in December, 1998. The award applied to NSR, CSXT, and
Conrail, and to seven labor unions, including BMWE, and was intended to govern the rearrange-
ment of maintenance of way forces -- approximately 3,000 emoloyees in all -- in connection with
NSR’s and CSXT’s commencement of operations over the rail properties of Conrail as author-
ized in the Board’s Decision No. 89. Two of the affected unions, BMWE and the International
Association of Machinists and Aerospace Workers (“IAM”), filed petitions for STB review of
the award as it affected their interests. Both unions thereafter settled their disputes with the
carriers, entered into voluntary New York Dock implementing agreements, and withdrew their
review petitions. The Board dismissed the review proceedings by decision served on May 19,
1999

On June 1, 1999, NSR and CSXT began their operations over Conrail’s rail
properties. Each of the more than 3,000 maintenance of way employees of Conrail was allocated

to either NSR, CSXT, or Conrail (as the Shared Assets Areas operator) -- more than 2,800 of

’ The January 14, 1999 award, including the implementing agreement imposed in the

award, is reproduced as Exhibit 1 to this Reply. The copy of the award which BMWE has pro-
vided to the Board as an attachment to the union’s petition is missing one page of the imple-
menting agreement, which was attached to the award. That page was inadvertently omitted when
Mr. Fredenberger originally mailed his award to the parties; Mr. Fredenberger immediately sent
that page to the parties in a supplemental mailing, and we are therefore including the entire
award here in the interest of completeness.

’ None of the five other labor unions covered by the award -- the Brotherhood Railway
Carmen Division of the Transportation Communications International Union; the International
Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers & Helpers; the Interna-
tional Brotherhood of Electrical Workers; the National Conference of Firemen & Oilers; and the
Sheet Metal Workers’ International Association -- sought STB review.
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them leaving Conrail employment. Each employee was placed on an appropriate seniority roster
and began working on the newly configured railroad.

The arbitration award was rendered by William E. Fredenberger, Jr., who had
been designated by the National Mediation Board (“NMB”) on November 13, 1998,* after
BMWE refused to propose a referee or agree to the selection of any referee who might be
proposed by any other party.’ As this Board knows, on April 7, 1999, three months after
rendering the award, Mr. Fredenberger, who had served the public and the rail industry for more
than twenty years as General Counsel of the NMB and then as a professional neutral referee,
pleaded guilty in federal court to one count of assisting in the preparation of a fraudulent
personal income tax return; he was sentenced for his offense on July 1, 1999.

On December 27, 1999, more than seven months after the Board had dismissed
BMWE's petition for review, and nearly six months after the railroads had consummated the
Conrail transaction, BMWE filed its petition asking the Board to vacate the Fredenberger award
on the basis of Mr. Fredenberger's conviction. BMWE contends that the NMB, which desig-
nated Mr. Fredenberger to serve as neutral referee, was aware that Mr. Fredenberger had been
the subject of an investigation by the Internal Revenue Service more than a year before his
designation (Pet. at 1-2, 6, 9-10); that it was improper for the NMB to appoint Mr. Fredenberger
without first disclosing this information and obtaining BMWE's consent to the appointment (id.
at 1-2, 9, 18); and that BMWE was prejudiced by assertedly "having to present a legal argument

to a man who had no regard for the requirements of the law" (id. at 15). On those bases, BMWE

The NMB’s letter designating Mr. Fredenberger is reproduced as Exhibit 2 hereto.

' This was explained on the hearing record. Transcript at 631 (transcript excerpts are

reproduced as Exhibit 3 to this Reply).




urges the Board to issue an order declaring the award “to be void, without any precedential value

and not to be cited in employee protection proceedings” (id. at 18).

ARGUMENT

Here are six reasons why BMWE'’s petition should be rejected:

L

BMWE'’s petition is barred by the union’s settlements with the carriers
involved in the Conrail transaction.

Buriea in BMWE’s petition is the fact that on May 6, 1999, the union entered into
a settlement with NSR, in which the union adopted and agreed to the implementing agreement
imposed in the January 14, 1999 Fredenberger award, with certain modifications, as respects
NSR’s operations over Conrail property, and as respects Conrail, and BMWE entered into a
settlement with NSR, CSXT, and Conrail, respecting the allocation of Conrail employees to the
various carriers, which modified the imposed implementing agreement in certain respects but
otherwise left it intact and binding. (BMWE also entered into an additional settlement with
CSXT and Conrail, respecting CSXT’s operations, which CSXT discusses in its own reply.)
These settlements ended the union’s dispute with the carriers over the terms of implementation of
the Conrail transaction, and they bar the union’s attempt to reopen the matter.

The overall settlement is a package consisting of several agreements, each
involving BMWE and one or more of the carriers.

One document is a Memorandum of Agreement signed on May 6, 1999 by all three
carriers and BMWE (reproduced as Exhibit 4 to this Reply). In that document, the parties agreed

to modify the agreement imposed in the Fredenberger award (referred to by the parties as “the
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January 14, 1999 Arbitrated Implementing Agreement”) in certain respects relating to the
bulletining of jobs and the allocation of Conrail maintenance of way employees to the various
carriers. One modification (section 4), for example, permitted employees to request allocation to
a different carrier on hardship grounds.

A separate letter agreement between BMWE and NSR (reproduced as Exhibit 5 to
this Reply), provided that “BMWE adopts and agrees to the Arbitrated Implementing Agree-
ment,” as modified by (1) the three-carrier agreement previously referred to and (2) a Memoran-
dum of Agreement entered into by NSR and BMWE. In the referenced Memorandum of
Agreement (Exhibit 6 heretc), NSR and BMWE recited (at p. 1) that they “desire to reach a
voluntary agrecment by effecting certain changes to the arbitrated implementing agreement,” and
then rroceeded to adopt a variety of terms, beneficial to BMWE-represented employees, relating
to such matters as seniority and job classifications (id. at 2-7), recognition of employees’
beneficial “prior rights” seniority preferences (id. at 7-8), continuation of Conrail’s supplemental
unemployment benefit plan (id. at 8-9), application of NSR’s workforce stabilization agreement
(the “February 7, 1965 agreement”) (id. at 9), provision of relocation benefits in excess of those
provided in New York Dock (id. at 9 & Addendum A), and recognition of prior Conrail service for
purposes of NSR fringe benefits (Side Letter No. 1).

And one critical provision of the agreement between BMWE and NSR was that
“BMWE will withdraw its Petition for Review and its Petition for Stay filed with the Surface
Transportation Board insofar as those Petitions seek relief or modification of the January 14,
1999 Arbitration Award affecting Norfolk Southern Railway Company, the Conrail property to be

operated by NSR, or Conrail.” Exhibit 5.°

y A similar provision exists in the CSXT/BMWE agreement.
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So what occurred is that BMWE and the carriers reached an accommodation
among themselves. Not only did the parties agree that BMWE would withdraw its review peti-
tion -- a commitn.ent for which the carriers paid consideration and which BMWE fulfilled, and
which (as we discuss below) independently bars the union’s instant petition -- but they also
agreed that the Fredenberger award would form the basis of the substantive settlement governing
the implementation of the Conrail transaction as it affected maintenance of way employees. If
the Fredenberger award were to be vacated, BMWE would predictably assert that there is little
or nothing left of the settlement’s essential terms as they relate to NSR. The union would assert
that there is no longer a New York Dock Article 1, section 4 implementing agreement to govern
the allocation of Conrail’s former 3,000 maintenance of way employees to the various carriers;
to select and apply (as to NSR) the appropriate collective bargaining agreement; to permit NSR
and Conrail to use contractors for maintenance of way construction work required for implemen-
tation of the operating plan; to permit (as to Conrail) the performance of maintenance of way
production work by NSR, CSXT, or contractors. BMWE would predictably contend that, at least
as to NSR and Conrail, there is no deal lef. BMWE pretends now that the relief it seeks is
merely to eliminate the so-called “precedential value” of the Fredenberger award (Pet. at 18); but
it can be expected that if such relief is granted, the union would argue, at a time and place and in
circumstances of its choosing -- and perhaps in the context of economic self-help -- that the
action has actually eliminated the arrangement that permitted the Conrail transaction to go
forward last year and that still permits continued operations by NSR over Conrail’s properties,
and continued operations by Conrail itself.

Accordingly, labor peace regarding the consensual deal that NSR and BMWE

made on May 6, 1999 depends on the continued existence of the Fredenberger award’s provi-




sions. BMWE is obligated not only to live by its deal, but to defend it. And BMWE cannot
properly be heard to ask this Board to allow the union to revisit the deal.

The Board has a strong interest in preserving the parties’ consensual agreement
and insisting on their continued compliance with it. As the Board and its members have said on
many occasions, voluntary agreement is the preferred route to resolution of disputes concerning
the implementation of Board-authorized rail transactions.” The parties followed that preferred
route here. Allowing BMWE to repudiate its agreement in this case would jeopardize the nego-
tiation process under the protective conditions generally.

BMWE tries to justify its effort to violate the terms of its settlement by asserting
that it entered into the arrangemet only because the STB failed to issue a stay order and “[w]ith
a need for some certainty in the lives of its members and the split date looming.” Pet. at 2 n.2.
That is an absurd contention, and a sham. The carriers paid for BMWE'’s agreement, modifying
the arbitrated implementing agreement in many ways to confer benefits on BMWE-represented
employees far beyond the requirements of New York Dock. Moreover, BMWE could certainly
have stood fast on its litigating position, waiting for the Board’s decisions on the union’s pending
petitions for stay of the award and for review. (As BMWE knows, the Board was, during this
period, actively encouraging the parties to settle, and on May 5, 1999, after the initialing of
BMWE'’s agreements with the carriers, the Board stayed the Fredenberger award as regards the
interests of IAM, to encourage settlements with that union.) In this case, like all others in which
settlements are reached, each side simply decided that the value 70 if of settling outweighed the

likely return of a litigation outcome.

g For example, in its May 5, 1999 order granting a two-week stay of implementation of the

Fredenberger award as it affected the interests of IAM, the Board said that its order “reflects the
Board’s strong preference for resolution of differences by negotiation,” and that “[tjhe Board
expects the parties to negotiate accordingly.”
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BMWE contends that its decision to settle should be nullified because the deci-
sion was made in ignorance of the referee’s supposed “fundamental disregard for the require-
ments of law.” Pet. at 2 n2. The union asserts throughout the instant petition that the issues
raised by its original petition for review were essentially issues of law, and therefore that the
original petition would have had more force if it were known that the referee was, in BMWE’s
terms, “unfit to decide the matters in dispute.” Jd. That is perfectly ridiculous. The Board’s
review of issues of law is plenary; at the time the parties settled, no one had any doubt that in a
case of this magnitude, the Board would have carefully studied the questions presented and made
its own determination as to whether the demands of law (including the dictates of Carmen 111 )

had been satisfied.

IL

BMWE gave up its right to seek STB review of the Fredenberger award
when it withdrew its petition for review of the award.

On May 13, 1999, BMWE filed a “Notice of Withdrawal of Petition for Review
and Petition for Stay of Arbitral Award” (reproduced as Exhibit 7 hereto), in which it recited that
on May 6, 1999, the union and NSR and Conrail had reached settlement agreements “resolving
the parties’ disputes over the arbitrated implementing agreement of January 14, 1999 that is the
subject of BMWE’s pending petition for review and petition for stay” (and, similarly, that
BMWE, CSXT and Conrail had finalized their settlement agreements on May 11, 1999). The
union then said: “Accordingly, BMWE respectfully submits this notice of withdrawal of its
petition for review and petition for stay filed in this proceeding.” As we have explained,
BMWE's withdrawal of its petition for review and petition for stay was a condition of the settle-

ment agreements.




On May 18, 1999, the Board issued an order stating that BMWE had filed its
notice “withdrawing its appeal and request for stay, stating that BMWE and the applicants have
reached final settlement agreements.” Accordingly, “[blecause both appellants [i.e., BMWE and
1AM] have withdrawn their appeals and all disputes have been settled, we will discontinue this
proceeding and dismiss the appeals.” The Board ordered that “[t]he appeals of BMWE and IAM
are dismissed and this proceeding is discontinued.”

BMWE timely petitioned for review of the Fredenberger award, but later made
the decision to settle its differences with the carriers and forgo its administrative appeal. That
was a final and voluntary decision, binding on the union. The union’s later discovery of Mr.
Fredenberger’s criminal conviction does not change this result. There is no linkage between Mr.
Fredenberger’s wrongful conduct and the subject matter of the arbitration over which he presided
in this case. When BMWE gave up its appeal, it knowingly gave up its chance to argue the
substance of its appeal to the Board -- i.e., that Mr. Fredenberger had misunderstood Carmen 111
(of course, he ¢id no such thing). That argument was fully presented in BMWE's February 12,
1999 petition for review (and fully refuted in the carriers’ replies) -- and the argument gained no

additional force when BMWE subsequently learned of Mr. Fredenberger’s troubles.®

. There is no merit to BMWE’s contention that the Fredenberger award acquired special

significance as the first New York Dock implesmenting agreement award rendered after the STB
decided Carmen III. Pet. at 20. The STB had previously issued its own decision in the wake of
Carmen 111, affirming a pre-Carmen I1I award, and the Board’s decision had been introduced as
an exhibit in the Fredenberger arbitration. That decision certainly informed the referee’s
conclusions as to the applicable legal principles. Union R.R. and Bessemer & Lake Erie R.R.
(Arbitration Review), Finance Docket No. 31363 (Sub-No. 3), served December 17, 1998.
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The Board has already decided, in TCU Arbitration Appeal, that Mr. Freden-
berger’s criminal conviction does not justify the vacation of an arbitration award rendered
by him. The Board’s decision in that case was correct, and there is no reason why the
award rendered in this case should be treated any differently.

Not only was BMWE the moving party for vacation of the award on this ground in
TCU Arbitration Appeal, but BMWE conspicuously chose to withhold its petition for the same
relief in this case until after learning of the Board’s disposition of the issue. The news about Mr.
Fredenberger is old news; and BMWE has been talking about it for nearly half a year. On July 20,
1999, immediately upon discovering the fact of Mr. Fredenberger’s July 1, 1999 sentencing,
BMWE announced the news on its Web site. The union said it was “assessing” whether the
conviction would provide “sufficient grounds to legally overturn” the award in this case.” On
July 21, BMWE wrote to the NMB, asking that the agency “remove Mr. Fredenberger from its
list of arbitrators” and “revoke any pending appointments made to Mr. Fredenberger in cases
involving the BMWE.”'* Then, on September 1, BMWE filed its petition to intervene in 7CU
Arbitration Appeal, largely for the purpose of moving to vacate the award in that case on the
ground that it was rendered by Mr. Fredenberger. But for months, BMWE did nothing at all in
this case, where, as was not the fact in TCU Arbitration Appeal, the union’s own interests were

directly involved.

’ Conrail Carve-Up Arbitrator Jailed!, printed in "This Month--JULY--At the BMWE (As
of 7/20/99)," posted on BMWE's official Web Site, URL: http://www.bmwe.org/nw/1999/
07jul/04. htm (reproduced as Exhibit 8 to this Reply).

” Letter, Mac A. Fleming, President, to NMB, July 21, 1999 (as provided to us by BMWE)
(reproduced as Exhibit 9 to this Reply).




BMWE says it refrained from acting until it learned that the NMB had known of
the IRS investigation into Mr. Fredenberger's tax situation prior to designating him to serve as
referee in this case. That is a smokescreen. As we show below, the pendency of the IRS investi-
gation did not create a disclosure obligation. Moreover, if conviction for an offense does not
require undoing an arbitrator’s awards (and 7CU Arbitration Appeal holds it does not), then

investigation concerning a possible offense, which always precedes conviction, surely does not.

Iv.

The Fredenberger award is not vulnerable to attack in any event, because
there is no linkage between the subject matter of Mr. Fredenberger’s criminal conviction
and the subject matter of the arbitration case on which he ruled. The Board has already
said, in 7CU Arbitration Appeal, that it is “aware of no authority for the proposition that legal or
ethical transgressions, even by public employees, invalidate decisions by the transgressing
employees that have no relationship to the issues or subject matter involved in the transgressions.”
Slip op. at 3.

BMWE does not (and cannot) suggest that Mr. Fredenberger was convicted for
any act or omission concerning the rendering of a decision in the case put to him by NSR and the
other carriers, or in any other case. Nor can BMWE assert that the question of interpretation of
the New York Dock conditions, as applied to this particular coordination of maintenance of way
work, has anything to do with compliance with the federal tax laws.

BMWE is just wrong in contending that Mr. Fredenberger’s criminal conviction
casts doubt on the validity of his award. It is one thing to suggest that a subordinate government
official who has committed a crime should be removed from office, as happened in BMWE's two

cited cases, which involve administrative law judges who were removed from office for various
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wrongdoings. It is quite another thing to suggest, and it is not true, that when someone is
convicted of a crime committ < in his private life, all of his prior actions that have official
significance somehow become invalid. By way of analogy, we observe that several federal judges
have been convicted of crimes, impeached, and removed from office by the United States Senate,
and that numerous state court judges have likewise been convicted and removed from office. But
we have not found a single reported case that even suggests that a decision rendered by one of
these judges should be vacated because of the judge's conviction and removal."

BMWE has certainly not advanced any reason why Mr. Fredenberger’s conviction
would merit review of the award, much less its vacation. The union says that an arbitrator who
would violate the tax laws cannot be trusted to interpret and apply the Board’s protective
conditions. And the union says the Board must undo the Fredenberger award because it is wrong
as a matter of principle to allow criminals to decide cases with legally enforceable impact. But, as

we have shown and as the Board has held, it is settled that the discovery of lawbreaking even on

The United States Court of Appeals for the Seventh Circuit rejected the proposition in the
case of a state court judge who had been removed from office, observing that "acceptance of
[petitioner's] argument would thus require the invalidating of tens of thousands of civil and
criminal judgments, since Judge Maloney alone presided over some 6,000 cases during the course
of his judicial career and he is only one of eighteen Illinois judges who have been convicted of
accepting bribes." Bracy v. Gramley, 81 F.3d 684, 689 (7th Cir. 1996), rev'd on other grounds,
520 U.S. 899 (1997). Bracy was a habeas corpus case brought by a petitioner who had been
convicted of capital murder before an Illinois state trial judge who later was convicted of
accepting bribes in several unrelated murder cases. The Seventh Circuit affirmed the district
court's decision denying the habeas petition, and denying petitioner's request for discovery, on the
ground, inter alia, that petitioner had not demonstrated, and was unlikely to find evidence of|
actual bias of the trial judge in petitioner's case. 81 F.3d at 687-91. The Supreme Court
acknowledged that petitioner would have to show "actual judicial bias in the trial of his case" in
order to obtain post-conviction relief, but reversed and remanded the matter to the trial ¢ Hurt on
the ground that petitioner had made a sufficient showing to warrant discovery for that purpose.
520 U.S. at 909. Here, of course, there is no suggestion, even by BMWE, that the arbitrator
decided any cases corruptly, much less that the hearing of the NSR-CSXT-Conrail maintenance of
way case was infected by actual bias.




the part of a feder:. judge does not warrant the reopening of already-rendered decisions.
Moreover, BMWE'’s interests, and those of all parties regulated by the Board, were adequately
protected by the appellate remedy which BMWE voluntarily gave up; if BMWE had pursued its
appeal, it would have been the Board, not a referee, that made the determinative ruling on
application of legal principles to the Conrail transaction. And, of course, the Board has adequate
authority to specify, if it chooses, that persons should not serve as New York Dock referees after
they are convicted of criminal offenses (although the selection of referees by mutual agreement of
the parties is otherwise unrestricted), that is a different proposition, unthreatened by the proper

action of leaving the Fredenberger award alone. '

» BMWE asserts here, as it did in 7CU Arbitration Appeal, that special considerations

pertain because, in sitting as neutral referee, Mr. Fredenberger was supposedly a "special guvamn-
ment employee" for purposes of federal conflict-of-interest law. Given that the past decisions of
federal judges are not vacated upon criminal conviction, there is no argument at all for undoing
the past decisions of subordinate agency employees; but in any event, BMWE's premise regarding
Mr. Fredenberger’s status seems clearly untrue. A special government employee is "an officer or
employee of the executive or legislative branch of the United States Government, of any
independent agency of the United States or of the Distric. of Columbia, who is retained, desig-
nated, appointed, or employed to perform, with or without compensation, for not to exceed one
hundred and thirty days during any period of three hundred and sixty-five consecutive days,
temporary duties either on a full-time or intermittent basis, . . . ." 18 U.S.C. § 202(a). There is
no evidence that the National Mediation Board considers New York Dock referees, whom it desig-
nates as a matter of comity with this Board, to be “cmployees” of the NMB. Even when the
NMB itself compensates referees for their services under the Railway Labor Act, 45 U.S.C.
§ 153, it treats them as contractors and reports payments to them on IRS Form 1099 (applicable
to vendors and independent contractors), not Form W-2 (applicable to employees). And New
York Dock referees are certainly not employees of the STB, for any purpose.

In any event, the duties that Mr. Fredenberger was designated to perform were not the
duties of a government official. They were the duties of an arbitrator, which, while directed
toward producing an award which would be given legal effect and would be subject to Board
review, were indistinguishable from the duties performed by private arbitrators in many other
contexts. See, e.g., 9 U.S.C. §§ 1-16 (Federal Arbitration Act provides for judicial enforcement
of contracts to arbitrate disputes and for enforcement of arbitrators' awards); 29 U.S.C. § 185
(§ 301 of Labor Management Relations Act provides for suits to enforce arbitration awards ren-
dered under collective bargaining agreements);, Richmond, Fredericksburg & Potomac R.R. v.

(Continued ...)
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BMWE has not established a link between Mr. Fredenberger’s personal wrong-
doing and his January 14, 1999 award by raising objections to the scheduling and conduct of the
arbitration hearing. BMWE now says that Mr. Fredenberger’s conduct of the proceeding was not
to the union’s liking -- specifically, in that the referee scheduled the hearing sooner than BMWE
would have preferred and that he supposedly did not allow the union a sufficient opportunity to
present its cese. Those assertions are absurd. First, the arbitration hearing took place well after
expiration of the schedule prescribed in Article I, section 4 of the New York Dock conditions.
Section 4 calls for the heanng to be held not later than 60 days after the carriers’ initial notice
under that provision; in this case, the hearing began 112 days after that notice -- well after
expiration of the 90-day period within which New York Dock contemplates that the entire
proceeding will have concluded with the rendering of an award. To be sure, BMWE did ask the
referee to delay the hearing, which Mr. Fredenberger declined to do because the union’s
requested delay would not have permitted the arbitration proceeding to be concluded, and the

award issued, in time to permit implementation of the Conrail transaction on the date then

(Continued ... )
Transportation Communications Int'l Union, Y73 F.2d 276 (4th Cir. 1992) (labor arbitrator's
decision on question of law held binding on parties who submitted the question to him).

In TCU Arbditration Appeal, the Board held that Mr. Fredenberger was not a “special
government employee.” To be sure, in that case, Mr. Fredenberger had been selected by the
parties, and not by the NMB. Selection by the parties obviously precluded his being classified as a
“special government employee.” But other factors did, as well. The Board explained that the fees
and expenses of its referees are paid by the private parties to each arbitration, not by the
government; and that its referees are not, in reality, officials of the Board, thus, when the Board
does vacate an award, it sends the case back to the parties, not to the referee. /d,, slip op. at 2-3
n.1. BMWE contends that if New York Dock awards are not rendered by government employees,
then the STB has no business reviewing them. Pet. at 13-14. But the Board has already decided,
in TCU Arbitration Appeal, a proceeding seeking review of the award of a privately selected
referee, that this is not so. The STB reviews arbitration awards without regard to how the referee
was sclected.




scheduled. BMWE suffered no prejudice by this; but in any event, the union’s problem is with
the New York Dock conditions, not this referee’s handling of this case. The section 4 schedule is
intentionally an expedited one; BMWE simply cannot be heard to complain now, on this score.

As for the referee’s conduct of the hearing, the transcript clearly shows that what
Mr. Fredenberger did was reject BMWE's effort to cut the railroads’ rebuttal presentation short,
while offering the union all the time it wanted in which to present each part of its case. For
example, Mr. Fredenberger emphatically advised BMWE’s counsel that “I will not cut you or
anyone else off from saying something in a case that’s this important that you feel you should
say.” Transcript 968."

BMWE, curiously, asserts in its petition that Mr. Fredenberger apparently “used an
assistant where none was authorized.” Pet. at 17. The union’s support for this is paragraph 4 of
the Myron declaration, which asserts that Mr. ~ :denberger “brought an apparent assistant to the
hearings without consent of the parties.” BMWE is just wrong about this. In fact, i a discussion
on the last day of hearing, not on the formal hearing record, Mr. Fredenberger explained to the
parties that the person in question (who, we believe, had shown up for the first time that day) was
just breaking into the arbitration field and had asked to observe so that she could see how such
matters were handled; he explicitly stated that she was not an assistant and was not going to
participate in the preparation of his award in the case. No one objected to this person’s presence.

Mr. Myron was not present at the hearing that day and does not have any first-hand knowledge

8 Excerpts from the hearing transcript are reproduced as Exhibit 3 to this Reply. The
hearing ran from Tuesday through Friday. On Friday, saying “what the parties feel they need is
what’s controlling,” and “I'm not going to cut anybody off,” Transcript at 969, Mr. Fredenberger
offered to continue late into the night; to resume the hearing on Saturday, or to resume on
Monday. BMWE refused to meet on Saturday or Monday, and finished its surrebuttal case late
on Friday, and the hearing was concluded. Transcript 1021-22.
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about Mr. Fredenberger’s remarks; but even Mr. Myron admits that when BMWE asked the
NMB about the matter (the carriers have not previously been aware of BMWE’s inquiry), the
NMB responded with an assurance “that the person was an observer and not an assistant.” No
one has any reason to believe today -- even if it could matter -- that Mr. Fredenberger had an
“assistant” working for him in the preparation of this case. "

BMWE has no basis for serious argument on any of these supposed procedural
points. In any event, the union included none of these points in its original petition for review of

the Fredenberger award, and therefore waived its right to assert them.

V.

BMWE'’s complaint that it was entitled to disclosure of the IRS investigation
by the National Mediation Board and Mr. Fredenberger is obviously without merit.

BMWE charges that the NMB breached its duty by failing to notify the parties
that, more than a year before designating Mr. Fredenberger to hear this case, it had received an
IRS summons seeking his pay records, and BMWE says that if it had been aware of the IRS
investigation, it would have objected to Mr. Fredenberger’s designation as referee in this case.

Putting aside the question whether BMWE actually would have objected,'® or whether there

" In a separate New York Dock arbitration case, in which BMWE was not involved (but in

which its counsel, Mr. Edelman, was), the referee originally designated by the NMB resigned his
appointment after disclosing to the parties that he would not be able to complete his task on the
expedited schedule prescribed in the protective conditions. (The NMB’s letter informing the
parties of the referee’s resignation is reproduced as Exhibit 10 hereto.) That referee had also told
the parties that he intended to use another lawyer to help him in the preparation of his award
(presumably at the parties’ expense) -- something the carrier parties did not consider appropriate.
But, as the NMB explained, the reason for his withdrawal was his inability to meet the expedited
New York Dock timetable. Mr. Myron was not involved in that proceeding and cannot speak
about it from personal knowledge.

" BMWE asserts that it did make an “objection” to Mr. Fredenberger’s designation anyway,
(Continued ...)
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would have been any force to such an objection (Mr. Fredenberger was not even charged with an
offense until five months after his designation as referee and three months after he rendered his
award), the simple fact is that the NMB was barred by law from disclosing that it had received an
IRS administrative summons for records pertaining to Mr. Fredenberger. ' And BMWE offers no

evidence to support the proposition that Mr. Fredenberger even knew he was under investigation

¢ ring the period in which he was handling this case."’

(Continued ... )

but what the union means by this is that it asked the NMB to provide a list of persons from which
the parties could select a referee by alternating strikes -- an obviously impractical procedure in a
case involving seven labor unions and three carriers -- and the NMB instead designated a single
referee (which is what Article I, section 4 of New York Dock expressly calls for). Pet. at 3. No
actual objection by BMWE to the designation of Mr. Fredenberger in particular was made known
to the carriers, or documented in correspondence, or asserted anywhere in the arbitration record,
at any time durin; :he consideration of this case. If BMWE had really thought that Mr. Freden-
berger was biased or otherwise unfit to serve, the union would certainly have said so, if for no
other purpose than in order to preserve the objection for STB review.

” Section 6103(a) of the Internal Revenue Code prohibits federal employees from disclosing
any “return information,” including “whether the taxpayer’s return was, is being, or will be
examined or subject to other investigation or processing,” id. § 6103(b)(2)(A). Unauthorized
willful disclosure may subject an individual government employee to criminal penalty, id.
§ 7213(a)(1), and the government to civil liability, id. § 7431. According to the NMB documents
obtained by B UWE, the IRS summons was on “Form 2039.” This indicates that at the time the
summons was issued, Mr. Fredenberger’s case had not been referred to the Department of Justice
for prosecution. See I.R.C. § 7602(d).

~ BMWE asserts (Pet. at 2, 9) that Mr. Fredenberger was aware of the IRS investigation,
but BMWE’s only support for the proposition is the declaration of the union’s own officer, Mr.
Myron; and the Myron declaration says only that the NMB produced documents in response to a
request from BMWE. As even Mr. Myron admits (at 1 7), those documents merely show that the
NMB was aware of the IRS investigation; they do not show there was any communication
between the NMB and Mr. Fredenberger about the investigation. In fact, the NMB was pro-
hibited from telling Mr. Fredenberger about the IRS summons, for this would have constituted
unlawful disclosure even though Mr. Fredenberger was the taxpayer involved (see footnote 16,
above). The IRS itself was permitted, but not obligated, to inform Mr. Fredenberger that it was
conducting an investigation. See LR.C. §§ 7602(c)(3X(C), 7609(c)2)(E). In any event, Mr.
Fredenberger would have had no duty to tell BMWE about the investigation even if he had known

(Continued ...)
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BMWE also says (Pet. at 19) that the NMB “failed miserably” when it designated
Mr. Fredenberger to serve as referee, knowing of the IRS investigation. Apparently the union’s
position is that the NMB should have disqualified Mr. Fredenberger from all arbitration responsi-
bilities immediately upon learning of the IRS investigation and kept the disqualification in effect
indefinitely (Mr. Fredenberger was not charged until nineteen months after the last documented
contact between IRS and the NMB, and his designation as referee in this case occurred fourteen
months after that last contact). That cannot be the correct rule. It cannot responsibly be
suggested that on the strength of having received an IRS summons which might or might not ever
develop into a criminal prosecution or even a civil proceeding, the NMB should bar a referee from
all government-appointed work, refusing to designate him as referee in new matters (and,
presumably, removing him from existing arbitrator positions to which he had been appointed).
The absurdity of BMWE's position is emphasized by the fact that, as we have explained (see
footnotes 16, 17), the NMB would have beea barred by law from telling carriers, unions, and Mr.

Fredenberger why it was disqualifying him from arbitration duties.

VL
The relief sought by BMWE would destabilize the already-consummated
Conrail transaction and threaten the conduct of rail operations throughout the United
States.
BMWE does not forthrightly state just what it hopes to accomplish by seeking
vacation of the Fredenberger award. But the mischief caused by such action would be enormous.

As we have explained, the Fredenberger award imposed an implementing agreement which

(Continued ... )
about it.




prescribed the manner in which more than 3,000 former Conrail maintenance of way employees
were to be allocated among NSR, CSXT, and Conrail/SAA. The railroads and BMWE agreed to
modify the arbitrated implementing agreement’s allocation procedure in certain respects, to the
benefit of employees; but no separate agreement superseded the arbitrated agreement as regards
allocation. When “Day One” occurred, on June 1, 1999, and the Conrail workforce was divided
up, allocation took place in accordance with the general prescriptions of the arbitrated agreement.

The voluntary agreement between NSR and BMWE °s built on the implementing
agreement imposed by the Fredenberger award. NSR and BMWE made their agreement “by
effecting certain changes to the arbitrated implementing agreement.” Exhibit 6, at 1. BMWE
expressly adopted and agreed to the arbitrated agreement, as modified. Exhibit 5. If the Freden-
berger award were vacated, and the effect of that action were to nullify the arbitrated implement-
ing agreement imposed by the award, we could readily predict that BMWE would take the
position that performance under its May 6, 1999 agreements with NSR had been frustraied and
that there no longer existed any basis for permitting NSR to operate on its allocated Conrail lines
in accordance with those agreements. And the effect of that assessment could well be that the
union would claim that it was free to exercise economic self-help to force the carriers to undo the
coordination of maintenance of way forces, restoring Conrail operations to their pre-June 1, 1999
circumstances.

The situation on the Shared Assets Areas, still operated by Conrail, would be
equally extreme. The arbitrated implementing agreement was adopted and agreed to by BMWE
(see Exhibit 5 hereto) and governs the performance of maintenance of way work by Conrail
today. Although, under the arbitrated agreement, the Conrai/BMWE collective bargaining agree-

ment still applies to day-to-day maintenance of way work on the SAAs, the arbitrated agreement
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allows Conrail to have NSR, CSXT, or outside contractors perform program maintenance, track
construction, and transaction-related capital projects. And it is the arbitrated agreement that
prescribed the creation of new SAA seniority districts in place of the pre-existing Conrail seniority
districts. If the Fredenberger award were to be vacated, BMWE would predictably repudiate its
agreement adopting the arbitrated implementing agreement, and contend thzt maintenance of way
work on Conrail today must be conducted in accordance with the collectively bargained
arrangements as they existed prior to June 1, 1999. Yet those arrangements are plainly incom-
patible with the performance of work on today’s much-reduced Conrail property; the Freden-
berger award correctly made the modifications to those arrangements that were necessary.

The difficulties that would be caused by any disturbance of the Fredenberger
award are innumerable. In accordance with the NSR/BMWE agreements that are premised on the
award, the Conrail system maintenance of way equipment shop has been closed and the work and
employees of that shop dispersed. Some of that work has been transferred to an NSR facility (at
Charlotte, North Carolina) where the employees who perform it (represented on Conrail by
BMWE) are now represented by six other unions. Similar realignments of work have taken place
in the field.

In accordance with the agreements premised on the award, NSR has put outside
contractors to work on track construction projects on its allocated Conrail lines. In accordance
with the agreements premised on the award, NSR is even now in the process of setting up its
designated production gangs to perform work over NSR’s allocated Coniail lines during this
year’s production season. And, of course, approximately 2,000 former Conrail maintenance of
way employees are now in their eighth month as NSR employees, working under an NSR

collective bargaining agreement, holding seniority on NSR seniority rosters, and drawing their
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work assignments under NSR rules and under NSR supervision -- all as provided in the award and
as agreed to by BMWE.

No one, other than a union that opposed the Conrail transaction from the start anfi
would prefer to see the transaction undone today, could conceivably think it tolerable to subject
NSR’s already integrated workforce to the destabilizing effects that would be caused by a vaca-
tion of the Fredenberger award. As the Board well knows, NSR has worked long and hard since
consummating the transaction to build efficient and reliable rail service for its customers. This is
certainly not the time for NSR’s continued ability to conduct its maintenance of way work over
the former Conrail lines to be jeopardized.

So the relief sought by BMWE could open the door to a challenge to the already-
implemented Conrail transaction. Whether BMWE actually means to reverse the transaction and
attempt to restore pre-transaction Conrail, or just hopes to use new economic leverage to force
the carriers to make a better deal with the union than the one to which BMWE agreed last May,

the effort threatens the stability of rail transportation and is illegitimate.

BMWE'’s petition not only amounts to a back-door 7 pt to attack the Conrail
transaction, but constitutes a discreditable attempt to use the Board's ;. >edures in support of an

unseemly personal assault on a neutral referee.'®

” BMWE begins its petition by announcing that “[iJn accordance with Style rules used by
the New York Times and others,” it will refer to the arbitrator only as “Fredenberger,” without the
honorific “Mr.,” because he is a convicted felon. Pet. at 1 n.1. BMWE is seeking to justify
another insult, but again the union has its facts wrong. The convention in most of the newspaper
publishing industry is always to omit the honorific, so no one is ever referred to as “Mr.” See,
e.g., N. Goldstein, Associated Press Stylebook and Libel Manual (1998 ed.) at 52. Uniquely, the
New York Times almost always does use the honorific for second and subsequent references, and
our copy of L. Jordan, New York Times Manual of Style and Usage (1976 ed.) says (at p. 131):

(Continued ...)
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BMWE'’s petition has nothing to do with policing the exercise of New York Dock
arbitral authority. BMWE does not treat the New York Dock arbitration process with the slightest
deference -- to the contrary, the union contends that the process has been “hijacked” by this
Board, Pet. at 14 n.4 -- but has been publicly gunning for this referee ever since he issued his
award. Within hours of receiving the award, BMWE published a document calling Mr. Freden-
berger a "biased, useless, government appointed hack"'®; the union accused him of "anti-union
animus” and said he was not "a fair or impartial arbitrator" and that the union would never have
selected him to hear the case®; and it called his award "mean-spirited."*' In the instant petition,
BMWE goes out of its way to insult and humiliate a person whose official conduct had caused
him to be respected throughout the rail industry for more than two decades. Mr. Fredenberger’s
personal story is a most unfortunate one, and the Board should not accept BMWE’s invitation to
make it worse. BMWE'’s petition is unconscionable and without any legal support, and the Board

should reject it.

(Continued ... )
“We do not omit the Mr. in subsequent references to a person convicted of crime or having an
unsavory reputation.”

- Letter, Jed Dodd, General Chairman, BMWE, to "All Conrail and Western Maryland
Committees," January 15, 1999 (reproduced as Exhibit 11 hereto).

" BMWE Journal, Vol. 108, No. 2, March 1999 (reproduced as Exhibit 12 hereto).
- Id.; "This Month--MAY--At the BMWE (As of 5/14/99)," posted on BMWE's official

Web site, URL http://www.bmwe.org/nw/1999/05may/03.htm (excerpt reproduced as Exhibit C
hereto).




CONCLUSION
The Board should deny BMWE's petition to vacate the arbitration award.

Respectfully submitted,

Jeffrey S. Berlin

Krista L. Edwards

Mark E. Martin

SIDLEY & AUSTIN

1722 Eye Street, N.-W.
Washington, D.C. 20006
(202) 736-8178

Jeffrey H. Burton

NORFOLK SOUTHERN CORPORATION
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Attorneys for Norfolk Southern Railway
Company

Dated: January 18, 2000

.l
.l
.



ERTIFICATE RVICE

I hereby certify that I have, this 18th day of January, 2000, caused copies of the
foregoing Reply Of Norfolk Southern Railway Company To Petition Of The Brotherhood Of
Maintenance Of Way Employes To Vacate Arbitration Award to be served upon the following, in

the manner indicated:

Donald F. Griffin (by hand)

Assistant General Counsel

Brotherhood of Maintenance of Way Employes
10 G Street, N.E., Suite 460

Washington, D.C. 20002

Richard S. Edelman (by hand)

O'Dor. .ell, Schwartz & Anderson, P.C.
1900 L Street, N.-W., Suite 707
Washington, D.C. 20036

William A. Bon (by Federal Express)
Brotherhood of Maintenance of Way Employes
26555 Evergreen Road, Suite 200

Southfield, MI 48076

Ronald M. Johnson (by hand)

Akin, Gump, Strauss, Hauer & Feld, L.L.P.
1333 New Hampshire Avenue, N.W_, Suite 400
Washington, D.C. 20036

Nicholas S. Yovanovic (by Federal Express)
Assistant General Counsel

CSX Transportation, Inc. J150

500 Water Street

Jacksonville, FL. 32202

John B. Rossi, Jr. (by Federal Express)
General Counsel

Consolidated Rail Corporation

2001 Market Street 16-A
Philadelphia, PA 19101-1416




Joseph Guerrieri, Jr. (by hand)

Debra L. Willen

Guerrieri, Edmond & Clayman, P.C.

1625 Massachusetts Ave., N.W_, Suite 700
Washington, D.C. 20004

S o

Je‘Srey S. Berlin V




EXHIBITS

January 14, 1999 arbitration award, including ‘mposed implementing agreement.

Letter, November 13, 1998, NMB to William E. Fredenberger, Jr., designating
Mr. Fredenberger as neutral referee.

Extracts from arbitration hearing transcript: 630-31; 967-70; 1021-22.
Memorandum of Agreement, CSXT, NSR, Conrail, and BMWE, dated May 6, 1999.
Letter agreement, NSR and BMWE, dated May 6, 1999.

Memorandum of Agreement, NSR and BMWE, dated May 6, 1999, including addenda
and side letters.

BMWE's Notice of Withdrawal of Petition for Review and Petition for Stay of Arbitral
Award, May 13, 1999.

Conrail Carve-Up Arbitrator Jailed!, printed in "This Month--JULY--At the BMWE
(As of 7/20/99)," posted on BMWE's official Web site, URL:
http://www.bmwe.org/nw/1999/07jul/04.htm.

Letter, Mac A. Fleming, President, BMWE, to NMB, July 21, 1999 (without enclosures).
Letter, NMB to K. R. Peifer, et al., December 8, 1998.

Letter, Jed Dodd, General Chairman, BMWE, to "All Conrail and Western Maryland
Committees," January 15, 1999.

BMWE Journal, Vol. 108, No. 2, March 1999.

"This Month--MAY--At the BMWE (As of 5/14/99)," posted on BMWE's official Web
site, URL: http://www.bmwe.org/nw/1999/05may/03.htm.







ARBITRATION PURSUANT TO ARTICLE I, SECTION 4
OF THE NEW YORK DOCK CONDITIONS

PARTIES NORFOLK SOUTHERN RAILWAY COMPANY,
CSX TRANSPORTATICN, INC., and
CONSOLIDATED RAIL CORPORATION,

B O EE Eh =m Gn

and

BROTHERHOOD OF MAINTENANCE OF WAY
EMPLOYES; INTERNATIONAL BROTHERHOOD

DISPUTE OF BOILERMAKERS, IRON SHIP BUILDERS,
BLACKSMITHS, FORGERS AND HELPERS;
BROTHERHOOD RAILWAY CARMEN DIVISION
- TRANSPORTATION COMMUNICATIONS
INTERNATIONAL UNION; INTERNATIONAL
BROTHERHOOD OF ELECTRICAL WORKERS;
NATIONAL CONFERENCE OF FIREMEN AND
OILERS; INTERNATIONAL ASSOCIATION OF
MACHINISTS AND AEROSPACE WORKERS; and
SHEET METAL WORKERS’ INTERNATIONAL
ASSOCIATION

DECISION
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HISTORY OF DISPUTE:

In October 1996 CSX Corp. (CSX) and Conrail, Inc. (Conrail) consummated an
agreement to merge rail operations. In response Norfolk Southern Corp. (NSC) set about
to purchase all outstanding Conrail voting stock. In April 1997 NSC and CSX agreed
upon a plan for joint acquisition of Conrail which resulted in an application to the Surface
Transportation Board (STB), successor to the Interstate Commerce Commission (ICC),

to effectuate the plan.

In a Decision served July 23, 1998, CSX Corp. and CSX Transportation, Inc.,




Finance Docket No.
33388, Decision No. 89 (Decision No. 89), the STB approved the plan subject to the
labor protective conditions set forth in New York Dock Ry, — Control — Brooklyn

Eastern District Terminal, 360 ICC 60 (1979) (New York Dock Conditions). Decision
No. 89 approved the acquisition by Norfolk Southern Railway Company (NSR) and

Norfolk and Western Railway Company (NW) (collectively known as Norfolk Southern
(NS) and CSX Transportation, Inc. (CSXT) of the vast majority of Consolidated Rail
Corporation’s (CRC) rail assets, operations and employees the distribution of which was
authorized as per agreement of the three Carriers involved. According to that agreement
thousands of CRC rail miles and employees were to be allocated to CSXT and NS and
integrated with the operations of those Carriers with CRC continuing its railroad
operations only in three specific geographic locations known as the Shared Assets Areas
(SAAs) to be operated by CRC with a drastically reduced employee complement for the
joint benefit of NS and CSXT.

On August 24, 1998 the rail carriers involved in Decision No. 89 gave notice
under Article 1, Section 4 of the New York Dock Conditions to the Carriers” employees
represented by the Brotherhood of Maintenance of Way Employees (BMWE) and the six
shopcraft labor organizations, j.¢., the International Brotherhood of Boilermakers, Iron
Ship Builders, Blacksmiths, Forgers and Helpers, (IBBB), the Brotherhood Railway
Carmen Division - Transportation Communic ations International Union (BRC),

International Brotherhood of Electrical Workers (IBEW), National Conference of
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Firemen and Oilers (NCFO), International Association of Machinists and Aerospace
Workers (IAMAW) and the Sheet Metal Workers® International Association (SMWIA).
The notice stated that NS and CSXT would coordinate maintenance of way operations,
including centralization of rail welding and equipment repair functions, performed by
CRC with their maintenance of way operations except for the SAAs which would have
greatly reduced maintenance of way operations most of which would be performed by
CSXT and NS. In so doing, the notice further detailed, existing CRC seniority districts
would be abolished and new ones formed on NS and CSXT. Moreover, except on the
SAAs and one seniority district of one Carrier, the CRC collective bargaining agreements
(CBAs) would not apply. Rather, NS and CSXT CBAs or those of their subsidiaries
would apply as designated by the Carriers.

Further pursuant to Article [, Section 4, the Carriers and the BMWE began
negotiations for an implementing agreement on September 1, 1998 and met on other dates
thereafter. However, negotiations were unproductive. The Carriers met with both
BMWE and the shopcraft organizations on September 24 for negotiations. Those
negotiations fared no better.

On October 28, 1998 the Carriers invoked arbitration under Article I, Section 4.
The parties were unable to agree upon selection of a Neutral Referee, and as provided
therein the Carriers requested that the National Mediation Board (NMB) appoint such

Referee. The NMB appointed the undersigned by letter of November 13, 1998.
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By conference call among the Neutral Referee, the Carriers and the Organizations,
a prehearing briefing schedule was established, and hearings were set for December 15

through 18, 1998. Prehearing briefs were filed, and hearings were held as scheduled.

EINDINGS:

After a thorough review of the record in this case the undersigned concludes that
the various issues raised by the parties are properly before this Neutral Referee for
determination.

Further review of the extensive record, consisting of approximately 300 pages of
prehearing submissions or briefs together with several hundred pages of exhibits and
attachments thereto as well as over 1,000 pages of hearing transcript, forces the
conclusion that in order for this Decision to be clear and cogent some parameters must be
established at the outset.  First, while all the relevant facts and the arguments of the
parties have been thoroughly reviewed and evaluated, only those deemed to be
decisionally significant by the Neutral Referee are dealt with or addressed in this
Decision. Secondly, there must be some mechanism for the orderly consideration of the
issues or disputes.

Accordingly, while recognizing that this is a single proceeding which must result
in an arbitrated implementing arrangement or arrangements which dispose of all
outstanding issues, this Neutral Referee deems it appropriate to distinguish the issues or

disputes between the BMWE and the Carriers from those between the shopcraft
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organizations and the Carriers. The undersigned recognizes that there may be some
overlap of these considerations inasmuch as IAMAW has an interest in some maintenance
of way functions in addition to those involved in the consolidation of shops and that
BMWE has an interest in shop consolidations other than its interest in general
maintenance of way functions. Nevertheless, separate consideration is deemed most
appropniate.
1. Nonshop Maintenance of Way Issues or Disputes

Negotiations between BMWE and the Carriers produced final proposals for an
implementing agreement by each side the terms of which differ significantly with respect
to several issues. With some exceptions the BMWE proposal would preserve the terms
of the CRC CBAs with that organization and make them applicable to the CRC
employees transferred to CSXT and NS. By contrast, the Carriers’ proposal with some
exceptions would apply CBAs between the BMWE and CSXT, NS or their subsidiaries
to CRS employees who become employed by the two Carriers. CRC CBAs would
continue to apply on the SAAs.

This situation is subject to certain provisions of the New York Dock Conditions
and the ICC, STB court and arbitral authorities pertaining thereto.

In addition to Article I, Section 4 of the New York Dock Conditions, the

proceeding in this case is governed by Article I, Section 2 which provides:
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The rates of pay, rules, working conditions and all collective bargaining and
other rights, privileges and benefits (including continuation of pension
rights and benefits) of the railroads’ employees under applicable laws
and/or existing collective bargaining agreements or otherwise shall be

preserved unless changed by future collective bargaining agreements or
applicable statutes.

At issue in this case is the authority of the undersigned under Article I, Section 4
to override or extinguish, in whole or in part, the terms of pre-transaction CBAs. That
authority is defined by Article I, Section 2. The most recent authoritative pronouncement
with respect to such authority came in the STB’s Decision in CSX Corp -- Control --
~hessi S I § Seaboaed Caast 1ine adeaniis Bae 3 Docket N
28905 (Sub-No. 22) and Norfolk Southern Corp. --Control — Norfolk and Western Ry.
Co. and Southern Ry. Co., Finance Docket No, 29430 (Sub-No, 20), served September
25, 1998 (Carmen III). Therein the STB defined the authority . . . by reference to the
practice of arbitrators during the period 1940 - 1980 . . .” under the Washington Job
Protection Agreement (WJPA) and ICC adopted labor protective conditions and by the

following limitations:

The transaction sought to be implemented must be an approved transaction;
the modifications must be necessary to the implementation of that
transaction; and the modifications cannot reach CBA rights, privileges or
benefits protected by Article I, Section 2 of the New York Dock conditions.
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The STB went on to detail the meaning of the terms “approved transaction,” “necessary”
and “rights, privileges and benefits.” The undersigned deems it best to apply the STB
interpretations of those terms to the various issues and disputes in this case as they are
addressed.

BMWE and the Carriers are in dispute as to how CRC employees should be
allocated among CSXT, NS and CRC as operator of the SAAs. The Carriers’ proposal
would allocate those employees to the Carrier which is allocated the territory upon which
the employees worked for CSC. BMWE, on the other hand, proposes to have CRC
abolish all jobs and have the three Carriers rebulletin those jobs to be bid upon by the
transferring employees. Also, the BMWE proposes to allow all such employees a type of
“flowback” right whereby after initially bidding a position on one of the three Carriers, an
employee could exercise seniority to a position on either of the other two Carriers. Thus,
a senior employee furloughed on one of the Carriers could avail himself or herself of a
position on one of the other two.

BMWE argues that only under its allocation plan would employees have a
meaningful choice as to where they want to work. Such choice, urges the Organization,
is guaranteed to affected employees under the New York Dock Conditions.

The Carriers in support of their proposal argue that it is the most efficient and least

disruptive method by which to allocate the employees. The Carriers point out that it does

not involve job abolishments and rebidding which the Carriers foresee will result in




.
-
- -

substantial delays to implc;mentation of the transaction as well as relocation of hundreds
and perhaps thousands of employees.

The undersigned believes the Carriers have the stronger position on this point.
While employee choice is a laudable goal, it cannot be placed ahead of efficient
implementation of the transaction. In Decision No. 89 the STB approved the transfer of
CRC operation and employees to the three Carriz.s. Prompt effectuation of those
objectives wasan implicit element of the transaction. Moreover, in imposing the New
York Dock Conditions the STB presumably intended application of the strict time limits
of Article I, Section 4. BMWE'’s proposal could delay implementation of the transaction
several months beyond what would be required under the Carriers’ plan. Moreover, the
BMWE’s “flowback” proposal could impair establishment of a well-trained and unified
work force one each of the three Carriers. It certainly would stifle the competition
between CSXT and NS envisioned by the STB when it approved the transaction.

Based upon the foregoing, the undersigned believes that the Carriers’ proposal for
the allocation of former CRC employees is the most appropriate. Adoption thereof meets
the tests set forth by the STB in Carmen I11. It falls within the gambit of the selection and
assignment of forces made necessary by the transaction, a subject matter frequently dealt
with by arbitrators in the 1940-80 era. It involves the principle transaction approved by
the STB in Decision No. 89. Its adoption is necessary to the implementation of that
transaction which, as the STB explained in Carmen IlI, means that it is necessary to

secure a public transportation benefit. It does not involve a right, privilege or benefit
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under any CBA required to be maintained by Article I, Section 2 of the New York Dock
Conditions.

The parties also are in dispute as to the proper modifications of seniority in
connection with the transaction. As noted above, the Carriers’ propose to abolish CRC’s
seniority districts and create new ones on their respective properties. Doing so would
contravene the seniority provisions of the CRC/BMWE CBA. BMWE's proposal would
modify somewhat existing CRC seniority districts but basically would maintain and apply
them to the operations of the three Carriers.

Under the CRC/BMWE CBA there are eighteen seniority districts. Under the plan
for allocation of CRC rail operations, NS and CSXT will receive some of those districts
as a whole and some as fragments. NS plans to organize the CSC lines it is allocated into
one new Northwest Region consisting of three (Dearborn, Pittsburgh and Harrisburg)
Divisions. These would be added to NS’s existing two operating regions encompassing
nine operating divisions. CSXT will organize the CRC operations it receives by
combining them with certain CSXT seniority districts into three new consolidated
districts (a Northern District, 2 Western District and an Eastern District). CRC as
operator of the SAAs in three geographic areas will maintain separate seniority districts
for those areas. The three acquiring Carriers propose to dovetail the seniority of CRC
employees onto the rosters of the new seniority districts.

At the outset the BMWE argues that at least in some of the Carriers’ seniority

districts there is no genuine transaction within the meaning of the New York Dock
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Conditions and thus this Neutral Referee has no authority to effectuate any changes in the
seniority arrangements. The Organization maintains that there is no genuine
consolidation or coordir:ation of functions.

The Carriers attack the BMWE seniority proposal, much as they did the
Organization’s proposal for allocation of employees, as an attempt to maintain the status
quo of CRC operations. The Carriers emphasize that within the CRC seniority districts
are over 120 zones outside of which employees are not required to exercise seniority.
This fact allows CRC employees to decline work outside the zones which is wholly
inconsistent with the operating efficiencies which were an important factor in the STB’s
Decision No. 89. Accordingly, the Carriers urge, their proposal must be adopted in order
to effectuate an important purpose of the transaction. Moreover, the Carriers emphasize,
the BMWE proposal will provide for a separation allowance for furloughed employees
which, given the effect of zone seniority, would significantly increase the Carriers’ costs
in connection with this transaction.

BMWE argues that its proposal protects CRC employees from being forced to
work over much larger geographic areas thereby increasing travel time and time away
from home for such employees. BMWE asserts that its membership will make every
effort to secure work thus minimizing the possibility of numerous and expensive
separation allowance payments. The Organization urges that on NS former CRC

employees will be deprived of significant work equities, and the CSXT would be worse.
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The Organization contends that the dovetailing would be detrimental to existing NS and
CSXT employees.

Once again, this Neutral Referee concludes that the Carrier has the stronger case.

While the nature of this transaction is somewhat unusual, the fact remains that the
very matters BMWE contends do not constitute a transaction were considered by the STB
when it approved the transaction. NS, CSXT and CRC as the operator of the SAAs have
simply sought to implement the transaction by taking the very actions contemplated by
the STB in Decision No. 89. Imposing the seniority structure of CRC upon NS and
CSXT operations would seriously hamper them in terms of increasing efficiencies and
competition between NS and CSXT. Flexibility with respect to the work force is key to
the success of the transaction. The CRC seniority arrangements would severely restrict
that flexibility. Moreover, even if this Neutral Referee had the authority under Article I,
Section 4, to include a provision for a separation allowance, which he doubts he
possesses because it would expand benefits of the New York Dock Conditions, to do so
in this case would expose the Carrier to undue expense.

The undersigned believes his decision on this point complies with the applicable
tests set forth in Carmen IIl. Adjustment or modification of seniority arrangements by
arbitrators under protective conditions was common during the period from 1940 to 1980.
The adoption of the adjustments and modifications in this case are necessary to realize a
public transportation benefit. The STB has determined that seniority is not a right,

privilege or benefit under Article I, Section 2 of the New York Dock Conditions.
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The parties further disagree as to what working agreement will apply to the CRC
employees taken over by CSXT, NS and CRC as operator of the SAAs. BMWE argues
that with limited modifications the CRC/BMWE agreement should apply. With the
exception of CSXT’s Northern District where the CRC/BMWE CBA would continue to
apply without substantial modification and the three geographical SAAs where that
agreement would apply with some modifications, NS and CSXT would apply the existing
CBA between those Carriers and BMWE applicable to the territory on which former
CRC employees will work.

The basic argument advanced by BMWE in favor of its proposal is that such
application would minimize disruption to the lives of former CRC employees and would
preserve rates of pay rules and working conditions as provided in Article I, Section 2 of
the New York Dock Conditions for those employees. Emphasizing that the former CRC
employees will be working for NS and CSXT in maintenance of way operations the
structure of which is different on those Carriers from that of CRC as it presently exists,
both CSXT and NS maintain that applying the CRC/BMWE agreement as BMWE urges
would materially detract from the increased efficiency expected in connection with the
transaction.

The Carriers also argue that they must be free to apply their own policies with
respect to their maintenance of way operations and that the best way to do so is to apply
their BMWE agreements. As examples, the Carriers point out that BMWE has agreed

with CSXT to apply the System Production Gang (SPG) agreement which has been
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highly efficient and successful on that property and that BMWE has agreed with NS to
apply the District Production Gang (DPG) agreement on its property which has had
similar success. However, the Carriers point out, application of the CRC working
agreement to CRC employees coming to work for the two Carriers will materially
diminish the efficiencies and economies otherwise available under the DPG and SPG
agreements.

Again, the record in this case convinces the Neutral Referee of the superiority of
the Carriers’ position on this issue. Two plain goals of the STB’s approval of the
transaction in Decision No. 89 are more efficient and less costly operations by the
Carriers involved and a serious competitive balance between NS and CSXT. Application
of the CRC/BMWE CBA as the working agreement for former CRC employees who
become employed by CSXT and NS strikes at the heart of both propositions.

Accordingly, this Neutral Referee concludes that the Carriers’ proposal for
application of CBAs should be adopted over that of BMWE. The undersigned believes
that this determination r complies with the tests set forth by the STB in Carmen III. The
public transportation benefit to be derived is, as noted above, increased operating
efficiencies, reduced costs and the promotion of competition between NS and CSXT. It
does not involve a right, privilege or benefit protected from change by Article I, Section 2
of the New York Dock Conditions.

The parties are in further dispute with respect to the use of outside contractors by

NS and CSXT for rehabilitation and construction projects necessary to link the Carriers’
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system with allocated CR(.Z lines and to upgrade track and increase capacity. The
Carriers emphasizes that these projects would be temporary and that under the BMWE's
proposal it would be required to hire and then lay off substantial numbers of employees.
Nor, emphasizes the Carriers, does BMWE's proposal allow for NS, CSXT or third
parties to perform maintenance of way functions for CRC as operator of the SAAs where
those functions cannot be performed efficiently by the drastically reduced employee
complement of CRC.

Once again the Carriers’ arguments are more persuasive than those of the BMWE.
Restriction on contracting out, either through the scope clause of a CBA or a specific
prohibition therein, is a common provision in railroad CBAs. As BMWE points out, it is
entitled to respect and observance under the STB’s decision in Carmen IIl. However, the
application of such restrictions in the instant case would cause serious delay to
implementation of the transaction insofar as capital improvements are concerned and
would unduly burden CRC with an employee complement it could not keep working
efficiently. Accordingly, elimination of those restrictions meets the necessity test set
forth by the STB in Carmen IIl. Moreover, it is not a right, privilege or benefit
guaranteed maintenance under Article 1, Section 2 of the New York Dock Conditions.

However, BMWE maintains that there are several rights, privileges and benefits in
this transaction protected from abrogation or modification by Article I, Section 2 of the
New York Dock Conditions. First among these, urges the Organization, is the

CRC/BMWE Supplemental Unemployment Benefit, (SUB) Plan. The Carriers contend
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that the plan falls within the category of wages, hours and working conditions under
Article I, Section 2 which are not immutable but which may be eradicated or modified
under the necessity test. Moreover, the Carriers urge the plan is in the nature of an
alternative protective arrangement to the New York Dock Conditions to be accepted or
rejected by employees as an exclusive source of protection.

The undersigned believes the Organization has the stronger position on this point.
As the Organization points out, the STB in Carmen III specifically identified
unemployment compensation as a protected right, privilege or benefit. Supplemental
unemployment benefits are so closely related as to attain the same status. Accordingly,
the arbitrated implementing arrangement or arrangements resulting from this proceeding
are deemed to include the CRC/BMWE Supplemental Unemployment Benefit plan.

The Organization also contends that a CRC shoe allowance and an L&N laundry
allowance which would be applicable on CSXT also are rights, privileges and benefits
under Article I, Section 2. This Neutral Referee cannot agree. The Carriers make the
stronger argument that these benefits are analogous to other provisions of collective
bargaining agreements which do not represent vested or accrued rights of the nature
identified by the STB in Carmen III as being elemental to rights, pﬁvilcges and benefits.
Accordingly, the undersigned finds that they are not rights, privileges and benefits which
must be preserved under Article 1, Section 2.

In its prehearing submission the BMWE argued that the New Jersey Transit (NJT)

rail operations flowback rights allowing NJT commuter employees who formerly worked
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for CRC the right to exercise seniority on CRC if furloughed from NJT constituted a
right, privilege or benefit under Article I, Section 2. The Carriers while denying such
status for the arrangement pointed out that under both BMWE’s and the Carriers’
proposals the arrangement would be honored. Accordingly, it is to be considered part of
the arbitrated implementing arrangement or arrangemer.ts which issue in connection with
this Decision.

Also in its prehearing submission BMWE contended that the CRC Continuing
Education Assistance Plan and the CRC Employee Savings Plan constituted rights,
privileges and benefit under Article I, Section 2. However, at the hearing when the
Carriers demonstrated tha: they had plans superior to those at issue, BMWE withdrew its
contention that the plans arose to such status in this particular case, reserving the right to
raise the issue in another context. Accordingly, the CRC plans will not be considered
part of any arbitrated implementing arrangement or arrangements resulting from this
Decision.

The IAMAW has CBAs with CRC covering approximately thirty-eight employees
performing nonshop maintenance of way work. As a result of the transaction in this case
those employees will be allocated to NS, CSXT and CRC as operator of the SAAs.
Under the Carriers’ proposal those employees would be placed under the applicable
BMWE CBA with each Carrier. As a result IAMAW no longer would represent those

employees.




4%

The IAMAW challenges the jurisdiction of this Neutral Referee to impose the
BMWE agreements upon the thirty-eight employees transferred to the three Carriers as
violative of the representational rights of those employees, a matter within the exclusive
jurisdiction of the NMB to resolve. IAMAW urges retention of the CRC BMWE
agreement for application to those employees because that agreement protects the
representation status of the IAMAW and the rights of the employees it represents.
Alternatively, the Organization seeks application of its agreements with the three Carriers
which would preserve its status as representative of those employees when they come to
work for the three Carriers.

The Organization’s point is well taken that questions of employee representation
are within the exclusive jurisdiction of the NMB to resolve under the Railway Labor Act.
However, the STB has long held, with judicial approval, that rights under the Railway
Labor Act must yield to considerations of the effective implementation of an approved
transaction. The most recent statement of that doctrine came in a case involving this
transactics. See Norfolk & Western Ry, Co., et al & Bro. of RR, Signalmen, et al, Case
No. 98-1808, USCA 4" Cir, Dec. 29, 1998. Accordingly, the Organization's
jurisdictional argument is without merit.

Nor is this Neutral Referee persuaded that he should adopt IAMAW agreements
with the three Carriers to apply to the thirty-eight employees who come to work for those
Carriers rather than the BMWE agreements with those Carriers. Although there was

some discussion at the hearing that the LAMAW and the Carriers might reach an




-18-
agreement as to the applicability of one or more agreements with that Organization to the
transferred employees, the undersigned has not been informed that agreement on such
applicability was reached. In the absence thereof the IAMAW'’s request for
implementation of its proposal is based solely upon its desire to maintain its status as
representative of the employees. While that desire is understandable, as noted above it
raises an issue beyond the scope of the jurisdiction of this arbitrator.

In view of the foregoing, the IAMAW'’s proposal will not be adopted.

2. Consolidation of Roadway Equipment Maintenance

Presently CRC maintains and repairs roadway equipment at its shop in Canton,
Ohio. That shop will be closed and the work transferred to the CSXT Shop in Richmond,
Virginia and the NS Roadway Shop in Charlotte, North Carolina. Additionally, CRC’s
rail welding shop at Lucknow (Harrisburg), Pennsylvania will be closed and its functions
transferred to the CSXT'’s Rail Fabrication Plant in Atlanta, Georgia and to CSXT rail
welding facilities in Russell, Kentucky and Nashville, Tennessee. The Carriers’ proposal
would allow affected CRC employees at Lucknow and Canton to follow their work to thé
shops to which it is transferred. Their seniority would be dovetailed onto existing rosters
at those points and the employees would work under CBAs applicable to those locations.
BMWE's interest in this phase of the transaction is that it represents most of the CRC

employees to be transferred from Lucknow and Canton. The shopcrafts’ interests arise
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by virtue of the fact that those Organizations represent CSXT and NS employees at one
or more of the shops receiving the work and employees from Canton and Lucknow.

At the outset the shopcrafts raise jurisdictional objections to this Neutral Referee’s
authoritv to impose an arbitrated implementing arrangement on the parties with respect to
the consolidation of the maintenance of way shop work. The basis for this contention is
that the Carriers did not engage in the prerequisite negotiations with the shopcraft
organizations as required by Article I, Section 4 of the New York Dock Conditions. The
Organizations point out that in reality there was but one meeting between the Carriers and
the Organizations which took place on September 24, 1998 and lasted a scant three hours.
This, the Organizations urge, did not comply with the spirit or the letter of the thirty-day
negotiating period contemplated by Article I, Section 4.

Although the Organizations characterize the September 24, 1998 meeting as a take
it or leave it session on the Carrier’s part, it appears that the Organizations actually
informed the Carriers that before they should negotiate with the Carriers for an
implementing agreement the Carriers should reach a master implementing agreement with
BMWE. Negotiations with that Organization never were fruitful and such an agreement
apparently was not possible. The Carriers thus were looking at an unacceptable delay in
negotiations that would extend far beyond any time for such contemplated by Article I,

Section 4. Under these circumstances the undersigned does not believe the Carriers’

handling of this matter constituted a violation of its negotiating obligations under Article

I, Section 4.
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The shopcraft orgat.lizations also challenge the propriety of the Carriers providing
notice by fax of the meeting to attempt to select a Neutral Referee for this case. The
Organizations argue that the notice of the meeting, to be accomplished by conference
call, did not reach many of the Organizations and thus effectively eliminated them from
participation therein. The use of a fax machine to transmit important information has the
advantage of speed. However, there are drawbacks. Nevertheless, this Neutral Referee
cannot conclude that what occurred in this case amounted to a violation of the terms of
Article 1, Section 4.

The shopcraft organizations seek to expand bidding opportunities for the jobs to be
created for employees following their work from the closed CRC shops to the NS and
CSXT facilities. The Organizations also question the qualifications of transferring
employees as legitimate craft members, citing the fact that the work performed in the
closed shops was not under shopcraft contracts and the employees performing that work
never met the more rigid craft qualifications applicable at NS and CSXT facilities. The
IBEW, in particular, seeks modifications to the Carriers’ proposed implementing
agreement to assure that the shopcrafts agreement in effect at the location to which
employees are transferred will be strictly followed.

The Carrier maintains that to open the new jobs to bid as desired by the shopcrafts
would seriously dilute the principle that an employee should follow his or her work to
where it is transferred. Moreover, the Carriers emphasize, there are provisions in the

existing applicable CBAs for training or retraining employees who cannot qualify for jobs
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within a craft. The Carriers maintain that the changes such as those sought by IBEW in
the Carriers’ implementing proposal are unnecessary.

This Neutral Referee agrees with the Carrier on this issue. To over extend the
bidding process would compromise the right of employees to follow their work.
Problems with qualifications can be resolved by application of training and retraining
provisions in existing CBAs. While clarification of agreement terms always is desirable,
the undersigned believes that in this case what the IBEW seeks borders upon establishing
the terms of a CBA which is beyond the jurisdiction of a Neutral Referee under Article I,
Section 4.

BMWE apparently has no objection to the consolidation of the shop work here at
issue or with the dovetailing of seniority. However, BMWE’s proposal would seek to
restrict the performance of transferred work to the particular facility to which transferred
when existing applicable CBAs permit the Carrier more flexibility. Moreover, BMWE
apparently seeks a bidding pool even broader than that sought by the shopcrafts. Based
upon foregoing holdings in this case, the undersigned believes that neither position has
merit.

Accordingly, this Neutral Referee finds that the Carriers’ proposal with respect to
the closing of CSC shops and the transfer of maintenance of way work performed there
and the employees pcrforming it to NS and CSXT facilities is appropriate for application

to this case and that the proposals of BMWE and the shopcraft organizations are not.




22
Attached hereto and made a part hereof are arbitrated implementing arrangements

the purpose of which is to resolve all outstanding issues and disputes raised by the parties

in this proceeding.
e F;redenberger, . 5? %/&

Neutral Referee

DATED: January 14, 1999
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Attachment No. 1

IMPLEMENTING AGREEMENT
BETWEEN

CSX TRANSPORTATION, INC.
and its Railroad Subsidiaries

and

NORFOLK SOUTHERN RAILWAY COMPANY
and its Railroad Subsidiaries

and

CONSOLIDATED RAIL CORPORATION
and

their Employees Represented by

BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES

WHEREAS, Norfolk Southern Corporation (°NS°), Norfolk Southern
Railway Company and its railroad subsidiaries (*NSR’); and CSX
Corporation (°CSX") and CSX Transportation, Inc. and its railroad
subsidiaries (°CSXT"); and Conrail, Inc. ("CRR°) and Consolidated Rail
Corporation (°CRC") have filed an application with the Surface
Transportation Board (°STB®) in Finance Docket No. 33388 seeking
approval of acquisition of control by-NS and CSX of CRR and CRC, and
for the division of the use and operation of CRC's assets by NSR and
CSXT (and the operation of Shared Assets Areas by CRC for the
exclusive benefit of CSX and NS the “transaction®);

WHEREAS, in its decision served July 23, 1998 in the proceeding
captioned Finance Docket No. 33388, CSX Corporation and CSX

Conrail, Inc. and Consolidated Rajl Corporation, and related
proceedings, the STB has imposed the employee protective conditions
set forth in = -
360 I.C.C. 60 (1979) ("New York Dock conditions®) (copy attached) on
all aspects of the Primary Application; Norfolk and Western Railway
Company - Trackage Rights - Burlington Northern, Inc., 354 I.C.C. 653
(1980), on related authorization of trackage rights; Qregon Short Line
- - , 360 I.C.C. 91 (1979), on related
abandonment authorizations; and W =
and Operate - California Western Railway, 360 I.C.C. 653 (1980), on
ihe related authorization of the operations by CSXT or NSR of track
eases;

WHEREAS, the parties signatory hereto desire to reach an
implementing agreement in satisfaction of Article I, Section 4 of the
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'ug!_xg;&_ngg& conditions and other aforementioned labor protective
conditions;

NOW, THEREFORE, IT IS AGREED:

~ ARTICLE I

Upon seven (7) days' advance written notice by CSXT, Nsr
CSXT, NSR and CRC may effect one or more of the following
roordinations or rearrangements of forces:

and CRC,

(a) 'BMWE represented employees will b
CRC as provided in Appendix A.

(b) The work on the allocated CRC lines to be operated by CSXT will
be coordinated and seniority integrated in accordance with the
terms and conditions outlined in Article II of the agreement.

The work on the allocated CRC lines to be operated by NSR will be
coordinated and seniority integrated in accordance with the terms
and conditions outlined in Article II of the agreement.

Regional and System-wide Production Gang operations will be
coordinated between the NSR lines currently covered by the June
12, 1992 Arbitrated Agreement, as amended, establishing
Designated Programmed Gangs (°DPG's") (which includes the :
territories of the former Norfolk and Western Railway Company,
the former New York, Chicago and St. Louis Railway Company
("*Nickel Plate®), and the former Wabash Railrocad Company) and the

SR, by placing the allocated CRC
lines operated by NSR under the coverage of the June 12, 1992
Arbitrated Agreement, as amended. The allocated CRC lines
operated by NSR will constitute a newly established “CR Zone*
added under Section 1 of that DPG Agreement. All CRC employees
allocated to NSR will have their seniority dates on the CRC
District Seniority Rosters covering Foreman, Assistant Foreman,
Machine Operator and Trackman classifications, formerly
applicable to the allocated CRC lines operated by NSR, dovetailed
into the corresponding existing DPG rosters and given CR as their
zZone designation on such rosters.

System and regional Production gang activities will be
coordinated on existing CSXT lines and the allocated CRC lines
operated by CSXT by Placing the allocated CRC lines operated by
CSXT under the coverage of the CSXT-BMWE System Production Gang
Agreement, as amended, (the *spG Agreement”) . Likewise, CSXT will
adopt its current practice of assigning roadway equipment

e allccated among CSXT, NSR and
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mechanics to System Production Gangs and all roadway mechanics
will be placed under the CSXT Labor Agreement No. 12-126-92 now
in place on CSXT (the °Roadway Mechanics Agreement®).®

The rail welding work performed at the Lucknow Plant for the
allocated CRC lines operated by NSR may be transferred to the NSR
rail welding facility at Atlanta, Georgia. The work performed at
the Lucknow Plant for the allocated CRC lines operated by CSXT
may be performed at the CSXT rail welding facilities at Russell,
Kentucky or Nashville, Tennessee.

The maintenance of any CRC roadway equipment allocated to NSR
formerly maintained at the Canton Shop may be performed at
Charlotte Roadway Shop and/or other locations on the expanded NSR
system.? The maintenance of any CRC roadway equipment allocated
to CSXT formerly maintained at the Canton Shop may be performed
at the Richmond, Virginia Roadway Shop and/or other locations on
the expanded CSXT system.’ This coordination may be accomplished
in phases.

Contractors may be used without notice to augment CSXT, NSR, or
CRC forces as needed to perform construction and rehabilitation
projects such as initial new construction of connection tracks,
sidings, mainline, yard tracks, new or expanded terminals and
crossing improvements) initially required for implementing the
Operating Plan and to achieve the benefits of the transaction as
approved by the STB in Finance Docket No. 33388.

The parties recognize that, after the transaction, CRC will no
longer have the system support it formerly had available.
Therefore, to permit operation of the Shared Assets Areas in a
reasonable and efficient manner:

' The coordination of MW roadway equipment repair work and employees on
the CRC lines allocated to CSXT is addressed in the attached agreement signed
by CSXT, CRC, BMWE, IAM and SMWIA, which is incorporated herein by reference.

! The coordination of MW roadway equipment repair work and employees at
the Charlotte Roadway Shop is addressed in the attached agreement signed by
NSR, CRC, BMWE, IAM, IBB, IBEW, BRC-TCU, SMWIA and NCF&O, which is
incorporated herein by reference. The allocation and coordination of
employees engaged in line-of-road equipment repair and maintenance work on
certain lines to be allocated to NSR is addressed in the attached agreement
signed by NSR, CRC, BMWE, and IAM, which is incorporated herein by reference.

} The coordination of Mw roadway equipment repair work and employees at

:he CSXT Richmond facility is addressed in the attached agreement referenced
n note 1.




Major annual program maintenance such as rail
surfacing projects will be provided by CSXT a
accordance with their respective collective
agreements and/or practices.

' Cie. and
né/or NSR in
bargaining

CRC will purchase continuous welded rail (“CWR®") from CSXT
and/or NSR.

CRC will obtain from CSXT and/or NSR, in accordance with
their respective collective bargaining agreements and/or

practices, services such as component reclamation and pre-
fabricated track work.

CRC will obtain from CSXT and/or NSR, in accordance with
their respective collective bargaining agreements and/or

practices, roadway equipment overhaul/repair that cannot be
accomplished on line of road by CRC forces.

Changes, additions, improvements, and rationalizations that
are over and above routine maintenance will be provided by
CSXT and/or NSR in accordance with their respective
collective bargaining agreements and/or practices.

Section 2

Coordinations in which work is transferred under this agreement

and one or more employees are offered the opportunity to follow that
work will be effected in the following manner:

(a)

By bulletins giving a minimum of five (S) days' written notice,
the positions that nc longer will be needed at the location from
which the work is being transferred will be abolished and
concurrently therewith the positions that will be established at
the location to which the work is being transferred will be
advertised for a period of five (S) days to all employees holding
regular BMWE assignments at the transferring location.

The positions advertised pursuant to paragraph (a) above will be
awarded in seniority order and the successful bidders notified of
the awards by posting same on the appropriate bulletin boards at
the transferring location on the day after the bidding process
closes. In addition, each successful bidder shall be notified in
vriting of the award together with the date and time to report to
the officer in charge at the receiving location. The employees
so notified shall report upon the date and at the time specified
unless other arrangements are made with the proper authority or

they are prevented from doing so due to circumstances beyond
their control.
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Should there remain unfilled positions after fulfilling the
requirements of Article I, Section 2(a) and 2(b) above, the
positions may be assigned in reverse seniority order, beginning
with the most junior employee holding a regular assignment at the
transferring location; until all positions are filled. Upon
receipt of such assignment, those employees must, within seven
(7) days, elect in writing one of the following options: (1)
accept the assigned position and report to the position pursuant
to Article I, Section 2(b) above, or (2) be furloughed without
protection. In the event an employee fails to make such an
election, the employee shall be considered to have exercised
option (2).

Employees transferring under this section will have their
seniority date(s) dovetailed in accordance with the procedures
set forth in Article II on the appropriate roster(s) at the
receiving location.

ARTICLE ITI
Section 1

Upon advance written notice by CSXT, NSR and CRC under Article I
Section 1, CRC employees will be allocated to CSXT, NSR and CRC, as
detailed in Appendix B, and each such employee will be employed
exclusively by either CSXT or NSR or CRC.

Those CRC emplcyees who are allocated to CSXT will be available
to perform service on a coordinated basis. The agreement to be applied
is as described in Appendix B. All* employees holding a regular
assignment will continue to hold that assignment under the newly
applicable agreement unless or until changes are made under the
advertisement and displacement rules or other applicable provisions.

Those CRC employees who are allocated to NSR will be available to
perform service on a coordinated basis. The current agreement in
effect on NSR between BMWE and Norfolk and Western Railway Company
(*"NW") dated July 1, 1986, as amended, (agreement currently applicable
on former Norfolk and Western and Wabash lines) will be applied to
cover all of the former CRC territories operated by NSR. All*
employees holding a regular assignment will continue to hold that
assignment under the newly applicable agreement unless or until

changes are made under the advertisement and displacement rules or
other applicable provisions. :

CRC employees who transfer from Lucknow to the NSR facility at
Atlanta, Georgia will become employees exclusively of NSR and will be




subject to the current October 1, 1972 Southern BMWE Agreement
applicable at that facilicy.

Those CRC emplo

Section 2

Upon the date Provided in the applicable notice under Article I

the senioricy districts on the former CRC Cerritories allocated
to and operated by NSR will be consolidated and realigned to
establish a new Northern Region senjor

of the July 1, 1986 Agreement, rrespond to
three NSR operating Divisions - and
Harrisburg. The Harrisburg Divi

consist of the CRC
Albany and Philadelphia Division

territories allocateq to NSR;
the Pittsburgh Division will consist of the CRC Pittsburgh

Division terr cated to NSR; and the Dearborn Division

will ¢ C Indianapolis and Dearborn Division
to NSR.
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Western or Northern
t performance of service after the
given under Article .
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the seniority districts in the Shared Assets Areas will be
realigned to establish one seniority district for each of the
respective Shared Assets Areas. Current work zones within each
Shared Asset Area will be combined and realigned to provide that
each seniority district will comprise only one work zone for the
purpose of recall or automatic bidder rights in making
assignments to positions on that respective seniority district.

Section 3

The seniority dates of employees recorded on existing rosters
will be accepted as correct. When rosters are integrated or names are.
integrated into new or existing rosters, and as a result thereof,
employees on such rosters have identical seniority dates, then the
roster standing among such employees shall be determined as follows:

3. earlier hire date shall be ranked senior;

> previous service with carrier shall be ranked senior;

3. employee with earlier month and day of birth within any
calendar year shall be ranked senior.

Section 4

When seniority rosters are integrated, employees who hold a
regular assignment on the NSR-operated or CSXT-operated territories at
the time of the integration (i.e., "active employees,” including
employees on sick leave, leave of absence, promoted, suspended from
service or dismissed employees who are subsequently restored to
service) will be dovetailed using their seniority dates as shown on
the respective rosters and their names listed in dovetailed order on
the roster. Thereafter, employees' rights to exercise seniority will

be governed by the applicable provisions of the collective bargaining
agreement. .

Section S

Employees will be transitioned to the payroll cycles of their new
employer where applicable. The transition may result in a change in
pPay day, pay hold back, and/or pay period for these employees, as well

as a one-time adjustment in pay periods to convert to the new pay
cycle.

ARTICLE III

The parties further agree that after the initial division of the
use and operation of CRC's assets between CSXT and NSR pursuant to this
agreement, if either CSXT or NSR serves a subsequent notice related to




-

.

the Application but limited to a
assets and not affecting the othe
needs to be the party to the subs

ARTICLE IV

coordination of its CrC allocated
r railroads, then only that railrocad
equent implemencing agreement.

This Agreement shall fulfill the requirements
Section 4 of the W conditions and

which have been be imposed in Decision No.
Docket No. 33388.

of Article I,
all other conditions
89 by the STB in Finance




Appendix A - ALLOCATION OF EMPLOYEES

CRC employees represented by BMWE will be allocated to one
of the three railroad employers (CSXT, NSR, and CRC (Shared
Assets ("SAA®)) based upon position held on the date the
applicable notice is served under Article I of this !

Implenenting Agreement, (the “allocation date®) as set forth
below: :

b £ Available Employees

A. Employees assigned to a District position are
allocated by their work location as follows:

Buffalo, New England, or Mohawk Seniority
Districts all to CSxT
Southern Tier, Alleghany A, Alleghany B,

Pictsburgh, or Michigan Seniority Districts all
to NSR

Youngstown Seniority District to NSR, except
positions at Lima to CSXT

Cleveland Seniority District to CSXT, except
pPositions at Rockport Yard to NSR

Toledo Seniority District to NSR, except
positions at Stanley Yard to CSXT

Chicago Seniority District to NSR, except

positions on Ft. Wayne line and positions west of
Ft. Wayne to CSXT

Columbus Seniority District to NSR, except
positions at Crestline and Kenton and certain
positions as determined by the railroads, at
Buckeye Yard to CSXT

Southwest Seniority District to CSXT, except
positions at Anderson to NSR

Harrisburg Seniority District to NSR, except
certain positions as determined by the railroads,
at Baltimore to CSXT

Detroit Seniority District to SAA until
sufficiently staffed, as determined by the
railroads, rest to NSR

New Jersey or Philadelphia Seniority Districts
positions to respective Carrier acquiring
headquarters point

Employees assigned to a Production Zone or Regional
position are allocated by their respective earliest
District seniority date as follows:
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Zone employees

a. Southern Tier, Harrisburg, Pittsburgh,

; Alleghany A, Alleghany B, Youngstown,
Michigan, Toledo, or Chicago all to NSR

b. Buffalo, New England, Mohawk, or Cleveland
all to CSXT
Detroit to SAA until sufficiently staffed,
as determined by the railroads, rest to NsR
New Jersey to SAA until sufficiently
staffed, as determined by the railroads,
rest to NSR and certain positions to CSXT,
as determined by the railroads
Philadelphia to SAA until sufficiently
staffed, as determined by the railroads,
rest to NSR and certain positions to CSxT,
as determined by the railroads
Columbus or Southwest to CSXT, except
certain positions, as determined by the
railroads, to NSR.

Regional employees
a. District seniority only on a single
District
Buffalo, New England) Mohawk,
Cleveland, or Southwest to CSXT
ii. rest to NSR
District seniority on Multiple Districts
i. use District having earliest seniority
date
ii. Buffalo, New England, Mohawk,
Cleveland, or Southwest to CSXT, rest
to NSR
Only Regional seniority - apportion by
residence

Roadway Shop and Rail Plant employees

1. Canton
a. S6 transferred to Charlotte (NSR)
b. 20 transferred to Richmond (CSXT)
-1 non-transfers (all to NSR)
Lucknow
a. S transferred to Atlanta (NSR)
b. non-transfers (all to NSR)

Employees eligible for Sub-Plan benefits, on leave of

absence, or disabled allocated as set forth above,

treating the last position held as if it was the

position held on allocation date:

1. if was District position allocate as in Part A

2. if was Production Zone or Regional position
allocate as in Part B
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if was Roadway Shop or Rail Plant position
allocate as in Part C

II. Unavailable Employees

Other CRC employees with BMWE seniority will be
in the order of . their respective CRC District se
hire preference. An attempt to offer these e
positions will be made prior to

Placed on a 1jst,

niority, for new

mployees available
employing new hires.
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CSXT Appendix B
I. CSXT Eastern Seniority District

A. Track and Bridge and Building operations and associated work
forces of the former B&0O, and portions of the former C&O, Conrail,
RF&P and SCL will be merged into the newly formed operating districe
and seniority district hereinafter described:

The area from New York/New Jersey to south of
Richmond, VA west to Charlottesville, VA,
Huntington, WV, north to Willard, OH and
Cleveland, OH.

The above includes all mainlines, branch lines, yard tracks,
industrial leads, stations between points identified, and all
terminals that lie at the end of a line segment except: Nor:th and
South Jersey SAA.

B. All employees assigned to positions within the above-described
district will constitute one common work force working under one labor
agreement. The B&O labor Agreement, as modified by this implementing
agreement, will apply in the Eastern District.

II. CSXT Western Seniority District

A. Track and Bridge and Building operations and associated work
forces of the former B&0O, and portions of the former B&0O, B&OCT,
C&O(PM), C&O, C&EI, Monon, L&N and Conrail will be merged into the

newly formed operating district and seniority district hereinafter
described:

The area from St. Louis, MO to Chicago, IL to a
point east of Cleveland, OH and south to

Cincinnati, OH and Columbus, OH and Louisville,
KY and Evansville, IN.

The above includes all mainlines, branch lines, yard tracks,

industrial leads, stations between points identified, and all
terminals that lie

at the end of a line segment except Detroit SAA.

B. All employees assigned to positions within the above-described
district will constitute one common work force working under one labor
agreemen:. The B&O labor Agreement, as modified by this implementing
agreement, will apply in the Western District.




III. CSXT Northern Seniority District

A. Track and Bridge and Building operations and associated work
forces of the former Conrail noc included in either the above csxT
Eastern or Western Districts will be merged into the newly formed

operating district and seniority district hereinafter described:

The area from New York/New Jersey east to
Boston/New Bedford, MA north to Adirondack
Junction, Quebec and west. to Cleveland, OH.

The above includes all mainlines, branch lines, yard tracks,
industrial leads, stations between points identified. and a.l

terminals that lie at the end of a line segment eéxcept: Nor:h Jersey
SAA.

All employees assigned to positions within che above-described
district will constitute one common work

force working under one labor
agreement. The CRC labor Agreement, Y this implementing
agreement, will apply in the Northern Districe. :




Attachment No. 2

AGREEMENT
.BETWEEN

CSX TRANSPORTATION, INC.
And its Railroad Subsidiaries

and
CONSOLIDATED RAIL CORPORATION
and
their Employees Represented by
BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES

INTERNATIONAL ASSOCIATION OF MACHINISTS AND AEROSPACE WORKERS
SHEET METAL WORKERS’ INTERNATIONAL ASSOCIATION

WHEREAS, CSX Corporation (“CSX”), CSX Transportation, Inc.

and its railroad subsidiaries ("CSXT"): and Norfolk Southern
Corporation (“NS*), Norfolk Southern Railway Company and its
railroad subsidiaries (“NSR*):; and Conrail, Inc. (“CRR*) and
Consolidated Rail Corporation ("CRC”) have filed an application
with the Surface Transportation Board (*STB*) in Finance Docket
No. 33388 seeking approval of acquisition of control by CSX and
NS of CRR and CRC, and for the division of the use and operation
of CRC's assets by NSR and CSXT and the operation of Shared

Assets Areas by CRC for the exclusive benefit of CSX and NS (“the
transaction”);

WHEREAS, in its decision served July 23, 1998 in the
Proceeding captioned Finance Docket No. 33388, CSX Corporation
and CSX Transportation, Inc., Norfolk Southern Corporation and
Norfolk Southern Railwa Company - Control and O eratin
Leases/Agreements - Conrail, Inc. and Consolidated Rail
Corporation, and related proceedings, the STB has imposed the
employee protective conditions set forth in New York Dock Ry. -
Control - Brooklyn Eastern District, 360 I.C.C. 60 (1979) (“New
York Dock conditions”) (copy attached) on all aspects of the
Primary Application; Norfolk and Western Railway Company -
Trackage Rights - Burlin ton Northern, Inc., 354 I.C.C. 653
(1980) on related authorization of trackage rights; Oregon Short
Line Railroad - Abandonment - Goshen, 360 I.C.C. 91 (1979), on
related abandonment authorizations; and Mendocino Coast Railway,




Inc. - Lease and Operate - California Western Railway, 360 I.C.cC.
653 (1980), on the related track leases;

WHEREAS, the railroads gave notice on August 24, 1998, of
their intention to consummate the transaction and to coordinate
certain maintenance-of-way work, including performing roadway
equipment maintenance and repair work pursuant to Article I,
Section 4 of the New York Dock conditions and other employee
protective conditions. :

NOW, THEREFORE, IT IS AGREED:

ARTICLE [

Upon seven (7) days advance written notice by C3XT and CRC,
CSXT and CRC may affect this consolidation as set forth below.

ARTICLE II

CSXT will integrate its allocated former CRC roadway
equipment mechanics into CSXT’s Roadway Mechanic system under
CSXT Labor Agreement 12-126-22, as amended, on a basis similar to
the method used to integrate those employees who were present at
the time of the original roadway equipment consolidation on CSXT.
As such, CSXT will advertise all 'of the roadway mechanic
positions c¢n the allocated CRC lines to be operated by CSXT and
the CRC allocated roadway shop positions to be established at
CSXT’s Richmond facility at the same time and follow the general
Principles of the original CSXT Labor Agreement 12-126-92. Once
integrated, the former CRC employees will work under and be
governed by the provisions of CSXT Labor Agreement 12-126-92, as
amended.

ARTICLE III

This Agreement shall fulfill the requirements of Article I,
Section 4, of the New York Dock conditions and all other

r
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conditions which have been imposed in Decision No.
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Attachment No. 3

AGREEMENT

BETWEEN

NORFOLK. SOUTHERN RAILWAY COMPANY
rand its Railroad Subsidiaries

and

CONSOLIDATED RAIL CORPORATION
and

their Employees Represented by

BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES
INTERNATIONAL ASSOCIATION OF MACHINISTS AND AEROSPACE WORKERS
INTERNATIONAL BROTHERHOOD OF BOILERMAKERS, IRON SHIP BUILDERS,

BLACKSMITHS, FORGERS AND HELPERS
INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS
BROTHERHOOD RAILWAY CARMEN DIVISION - TCU
SHEET METAL WORKERS' INTERNATIONAL ASSOCIATION
NATIONAL CONFERENCE OF FIREMEN AND OILERS

WHEREAS, Norfolk Southern Corporation (°NS°), Norfolk Southern
Railway Company and its railroad subsidiaries (°NSR") : and Csx
Corporation (°CSX") and CSX Transportation, Inc. and its railroad
subsidiaries (°CSXT"); and Conrail, Inc. (°CRR®) and Consolidated Rail
Corporation ("CRC") have filed an application with the Surface
Transportation Board (°STB") in Finance Docket No. 33388 seeking
approval of acquisition of control by NS and CSX of CRR and CRC, and
for the division of the use and operation of CRC's assets by NSR and
CSXT and the operation of Shared Assets Areas by CRC for the exclusive
benefit of CSX and NS (the "transaction®) : .

WHEREAS, in its decision served July 23, 1998 in the proceeding

captioned Finance Docket No. 33388, CSX Corporation and CSX

- m

. and related
Proceedings, the STB has imposed the employee protective conditions
set forth in - - i i

360 I.C.C. 60 (1979) ("New York Dock conditions®) (copy attached) on

all aspects of the Primary Application; Norfolk and Western Rajlway

3 ., 354 I.C.C. 653
(1980), on related authorization of trackage rights; Oregon Short Line

1
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s » 360 I.C.C. 91 (1979), on related
abandonment authorizations; and W,

> W way, 350 I.C.C. 653 (1980)
the related track leases;
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WHEREAS, the railroac gave notice on August 24, 1998, of their
intention to consummate the transaction and €C coordinate certain
maintenance-of -way work, including work performed at CRC’s Canton
System Shop, .pursuant to Article 1, Section 4 of the
conditions and other employee protective conditions; and

WHEREAS, the parties signatory hereto desire to reach an
agreement to transfer certain work and employees of the CRC System
Maintenance-of-Way Equipment Repair shop at Canton, Ohio to the NSR
Roadway Equipment Shop at Charlotte, North Carolina.

NOW, THEREFORE, IT IS AGREED:
ARTICLE I

Upon seven (7) days' advance written notice by NSR and CRC, &sa
and CRC may effect this coordination in the following manner:

Section 3

(a) NSR will advertise positions to be established at the
Charloctte, North Carolina Roadway Equipment Shop under the terms
of the March 1, 1975 Southern Shop Crafts Agreement. The
positions will be advertised by craft in proportion to the crafc
distribution of the existing Charlotte Shop workforce. The
bulletin for each advertised position will indicate the location,
craft and anticipated starting date. The positions will be
advertised for a period of five (S) calendar days to all

employees holding regular BMWE assignments at the Cancon, Ohio
Roadway Shop.

(b) The positions advertised pursuant to paragraph. (a)
above will be awarded in seniority order to bidders having the
requisite experience or qualificacions, as determined by NSR.
The successful bidders will be notified of the awards by posting
Same on the Canton, Ohio Roadway Shop bulletin boards on the day
following the day the bidding period closes. 1In addition, the
award bulletin shall notify the successful bidders of the date,
time and supervisory officer to whom he should report at the
Charlotte, North Carolina Roadway Equipment Shop. Concurrencly
with that specified reporting date, the successful bidder's
position at Canton is abolished. The employee so notified shall 3
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report at the date and time specified unless he ma
arrangements with the proper aucthority or is
so due to circumstances beyond his control.
positions no lcuger needed at the Cancton,
Equipment Repair Shop as a result of the ¢t
abolished by giving a minimum of five cale

kes other

Prevented from doing
Any Temaining
Nhio Maincenance-ot-way
ransfer of work will be
ndar days nNotice

Should there remain unfilled positions after
fulfilling the requirements of Article I, Section 1(a) ang 1()
above, the positions may be assigned in reverse seniority order,
beginning with the most junior employee holding a regular
assignment at the transferring location, uncil all positions are
filled. Upon receipt of such assignment, those employees must,
within seven (7) days, elect in writing one of the following
options: (1) accept the assigned position and report to the
position pursuant to Article I, Section 2(b) above, or (2) pe
furloughed without protection. In the event an employee fails to

make such an election, the employee shall be considered to have
exercised option (2).

Canton Shop Seniority

dovetailed on the appropriate seniority ros
craft and location in which they obtained a position.
Thereafter, employees' rights to exercise seniority will be

governed by the applicable pProvisions of the respective
collective bargaining agreements.

respective roster
ter of the respective




The seniority dates of employees
rosters will be accepted as correct. where employees are
dovetailed into existing rosters, and as a resulc thereof,
employees on such rosters have identical seniority dates, then

the roster standing among such employees shall be determined as
follows:

recorded on existing

1.  earlier hire date shall be ranked senior;
2. previous service with carrier shall be ranked senior;
. employee with earlier month and day of birth wi

thin any
calendar year shall be ranked senior.

*

ARTICLE III

This Agreement shall fulfill the requirements of Article 1

Section ¢4, of the New York Dock conditions and all other conditfﬁns

which have been imposed in Decision No. 89 by the STB in Finance
Docket No. 33388.

.
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f Anachment No. 4

AGREEMENT
BETWEEN

NORFOLK SOUTHERN RAILWAY COMPANY
and its Railroad Subsidiaries

and
CONSOLIDATED RAIL CORPORATION
and
their Employees Represented by
3ROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES
and-

INTERNATIONAL ASSOCIATION OF MACHINISTS AND AEROSPACE WORKERS

WHEREAS, Norfolk Southern Corporation (°NS®), Norfolk Southern
Railway Company and its railroad subsidiaries (°NSR®); and CSX
Corporation (°CSX') and CSX Transportation, Inc. and its railroad
subsidiaries (°CSXT"); and Conrail, Inc. (*CRR®) and Consolidated Rail
Corporation (“CRC") have filed an application with the Surface
Transportation Board (°"STB®) in Finance Docket No. 33388 seeking
approval of acquisition of control by NS and CSX of CRR and CRC, and
for the division of the use and operation of CRC's assets by NSR and
CSXT and the operation of Shared Assets Areas by CRC for the exclusive
benefit of CSX and NS (the “transaction®);

WHEREAS, in its decision served July 23, 1998 in the proceeding
captioned Finance docket No. 33388. CSX Corporation and CSX
Transportation, Inc., Norfolk Southerr Corporation and Norfolk
) w - m
] , and related
proceedings, the STB has imposed the employee protective conditions
set forth in New York Dock Ry. - Control - Brooklyn Eastern Districeg,
360 I.C.C. 60 (1979) ("New York Dock conditions®”) (copy attached) on
all aspects of the Primary Application; Norfolk and Westernm Railway
Company - Trackage Rights - Burlington Norxthexm, Inc., 354 I.C.C. 6S3
(1980), on related authorization of trackage rights; Oregon Short Line
Rajlroad - Abandonment - Goshen, 360 I.C.C. 91 (1979), on related
abandonment authorizations; and Mendocino Coast Railway, Inc., - Lease
and Operate - California Western Railway, 360 I.C.C. 653 (1980), on

the related track leases;

WHEREAS, the railroads gave notice on August 24, 1998, of their
intention to consummate the transaction and to coordinate certain
maintenance-of-way work, including work associated with maintenance-
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of-way equipment repair, pursuant to Article 1, Section 4 of the New
York Dock conditions and other employee protective conditions; and

WHEREAS, the parties signatory hereto desire to reach an
agreement providing for the selection and rearrangement of forces
performing line-of-road maintenance and repairs to roadway equipment
on the former New York Central lines of the allocated CRC territory to
be operated by NSR.

NOW, THEREFORE, IT IS AGREED:

ARTICLE I

*

Section )

Upon seven (7) days advance written notice by NSR and CRC, all
work of line-of-road maintenance or repairs of roadway equipment
performed on the allocated CRC territory to be operated by NSR, that
prior to this transaction was contained within the scope of the
agreement between CRC and IAM, will be placed under the sccpe of the
agreement in effect on NSR between BMWE and Norfolk and Western
Railway Company (°NW®) dated July 1, 1986, as amended (agreement
currently applicable on former Norfolk and Western and Wabash lines),
which is extended to cover all of the allocated CRC territory to be
operated by NSR.

Section 2

On the date specified in the notice served under Article I,
Section 1 of this Agreement, those employees located on the former New
York Central lines of the allocated CRC territory to be operared by
NSR, who are represented by IAM and performing work of line-of-road
maintenance or repairs of roacdway equipment (i.e., D. D. Hill, E. D.
Walker, T. D. Dancer, B. R. Eckel, D. M. Stevens, J. K. Becker, and B.
J. Keatts, or their successors holding such positions at the time of
the Notice provided under Article I, Section 1) will become employees
exclusively of NSR and will be available to perform service on a
coordinated basis subject to the NW/Wabash Agreement daced July 1,
1986, as amended.

These employees will have their IAM seniority dates as shown on
the applicable CRC roster dovetailed into the applicable BMWE
Agreement Roadway Machine Repairman Roster covering the Dearborn
Division and will be removed from any IAM seniority roster applicable
tO NSR or CRC. Thereafter, employzes’ rights to exercise seniority

will be governed by the applicable provisions of the collective
bargaining agreemenc.




-~Section 3

The seniority dates of employees recorded on existing rosters
will be accepted as correct. Where employees are dovetailed into new
or existing rosters, and as a result thereof, employees on such
rosters have identical seniority dates, then the roster standing among
such employees shall be determined as follows:

S earlier hire date shall be ranked senior;
2. previous service with carrier shall be ranked
3. employee with earlier month and day of birth w
calendar year shall be ranked senior.

senior;
icthin any

ARTICLL II

This Agreement shall fulfill the requirements of Article I,

Section 4, of the New York Dock conditions and all other conditions

which have been imposed in Decision No. 89 by the STB in Finance
Docket No. 33388.
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NATIONAL MEDIATION BOARD
WASHINGTON, D.C. 20572

(202) 692-5000
November 13, 1998

Mr. William E. Fredenberger, Jr.
110 Greenfield Road
Stafford, VA 22554

RE: New York Dock Conditions - ICC Finance Docket No. 33388, CSX
Corporation and CSX Transportation, Inc., Norfolk Southern Corporation and
Norfolk Southern Railway Company, Consolidated Rail Corporation, the
Brotherhood of Maintenance of Way Employes, International Association of
.Machinists & Aerospace Workers, Sheet Metal Workers’ International
Association, International Brotherhood of Boilermakers, Iron Ship Builders,
Blacksmiths, Forgers & Helpers, International Brotherhood of Electrical
Workers, Brotherhood Railway Carmen Divicion-TCU, and National
Conference of Firemen and Oilers

Dear Mr. Fredenberger:

The National Mediation Board designates you as arbitrator (''neutral/referee
member"') for arbitration pursuant to the above-captioned New York Dock Protective
Conditions. The parties to the disputes with respect to this appointment are ICC
Finance Docket No. 33388, CSX Corporation and CSX Transportation, Inc., Norfolk
Southern Corporation and Norfolk Southern Railway Company, and Consolidated
Rail Corporation and the Brotherhood of Maintenance of Way Employes,
International Association of Machinists & Aerospace Workers, Sheet Metal Workers’
International Association, International Brotherhood of Boilermakers, Iron Ship
Builders, Blacksmiths, Forgers & Helpers, International Brotherhood of Electrical
Workers, Brotherhood Railway Carmen Division-TCU, and National Conference of
Firemen and Oilers. The NMB's action is pursuant to the dispute resolution
procedures provided by the ICC's New York Dock labor protective conditions, 360

ICC 60 (1979), aff*d. sub nom. New York Dock Ry. v. United States, 609 F.2d 83 (2d
Cir. 1979).

New York Dock conditions provide that the arbitrator's salary and expenses
shall be ''born equally by the parties to the proceeding' and that all other expenses
shall be paid by the party incurring them." Therefore, it is necessary that you




M

communicate with the parties concerning your availability, per diem compensation and
other details.

The arbitrator, not the NMB, is responsible for scheduling and other
appropriate procedural determinations concerning the arbitravion process. However,
we would appreciate receiving a final copy of the award for ou- files.

In Denver & Rio Grande Western Railroad Co., 7 NMB 409 (1980), the Board
addressed its limited role with respect to requests for arbitral appointments under ICC

employee protective conditions. The NMB's determination in Rio Grande applies to
the circumstances of this matter:

This Board has no authority to look behind
the procedural soundness of any such
requests. Rather, the Board acts in a
ministerial capacity on the basis of
administrative comity with the Interstate
Commerce Commission. Any adjustments or
review of the procedural and technical issues
you have raised in this matter must be heard
before a forum other than this Agency.

Consistent with Rio Grande, the NMB's action is purely ministerial. It does not
indicate any determination with respect to whether the prerequisites for invoking
arbitration have been satisfied, or whether other circumstances might permit or
preclude the ultimate arbitration of the dispute in question. This agency has no
authority to adjudicate the procedural validity of such requests. Rather, the Board
acts in an appropriate ministerial capacity in order to serve the public interest by
extending comity to the ICC's dispute resolution process.

The NMB's designation of an arbitrator in this matter has no legal consequence
to any of the affected parties or potential parties. If any individual, carrier or
organization determines that it is not appropriate to proceed with arbitration, this
agency will not act to compel participation in the arbitration process. Such procedural
issues must be resolved before a forum other than the NMB. Tle Board's action only
provides a qualified arbitrator if arbitration ultimately is pursued.

The NMB has no legitimate role in the resolution of any procedural or technical
questions with regard to this dispute, and should not be a party to them.
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A decision by the United States Court of Appeals for the Eight Circuit confirms
the appropriateness of the NMB's approach to this matter. Ozark Air Lines. Inc. v.

=
National Mediation Board, et al., 797 F.2d 557 (8th Cir. 1986). In that decision, the

Court of Appeals recognized that it would be contrary to "public policy" to "'force it
[the NMB] to decide the appropriateness of each request for an arbitrator' because
such a role "would seriously interfere with NMB's neutrality in labor-management
relations, run counter to Congressional policies in creating NMB, and retard its

statutory purpose.” 797 F.2d at 564.

The Court also found that "forcing it {the NMB] to decide whether each dispute
is arbitrable would significantly undercut its impartiality and 'impair its ability to
constitute a significant force for conciliation.' Id. The Court of Appeals further
determined that "'no justiciable controversy existed" in connection with the NMB's
contested appointment of an arbitrator though the underlying dispute was not
arbitrable.

This discussion of the NMB's ministerial role regarding arbitral appointments
does not indicate reservations concerning the use of arbitration.

It is the NMB's experience that arbitration has proven to be an effective and
efficient dispute resolution process.

By direction of the NATIONAL MEDIATION BOARD.  _

—

S o {/ o
. 4 e
i 7 QG
Stephen\E. Crable
Chief of Staff

Copies to:
See Attached List

SEC/cmc




Copies to:

Mr. Dennis A. Arouca

Vice Pres. Labor Relations
Conrail - Two Commerce Square
2001 Market Street, 15-A
Philadelphia, PA 19103

Mr. K. R. Peifer

VP Labor Relations

CSX Transportation Inc.
500 Water Street, Rm 104
Jacksonville, FL 32202-4465

Mr. R. S. Spenski

Vice President - Labor Relations
Norfolk Southern Corp..

Three Commercial Place
Norfolk, VA 23510-2191

Mr. W, M. McCain

Director, Labor Relations
Consolidated Rail Corp.

2001 Market Street
Philadelphia, PA 19101-1415

Mr. Mac A. Fleming
President

BMWE

26555 Evergreen Road
Suite 200

Southfield, MI 48076-4225

Mr. D. C. Buchanan

Dir. RR & Shipyard Workers
SMWIA

1750 New York Ave., NW
Washington, DC 20006-5386




Mr. R. A. Johnson

President

Brotherhood Rwy Carmen-TCIU
3 Research Place

Rockville, MD 20850

Mr. Dan L. Davis

Vice President

Railroad Department, IBEW
1125 15" St., N. W,, Room 1004A
Washington, D.C. 20005

Mr. G. J. Francisco, Jr.

International President

National Conf. Of Firemen & Oilers
1900 L Street, NW

Suite 502

Washington, DC 20036

Mr. R. L. Reynolds
Pres. & Dir. GC
IAM&AW

District #19

111 Park Road
Paducah, KY 42003

Mr. J. A. Stinger

Dir. Of RR Division
IBBM&BK

735 State Avenue, Ste 570
Kansas City, KS 66101
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ARBITRATION PURSUANT TO ARTICLE I, SECTION 4
OF THE NEW YORK DOCK PROTECTIVE CONDITIONS

NORFOLK SOUTHERN RAILWAY COMPANY,
CSX TRANSPORTATION, INC., and
CONSOLIDATED RAIL CORPORATION,

and Referee

BROTHERHOOD OF MAINTENANCE OF WAY William E.
EMPLOYES; INTERNATIONAL BRCTHERHOOD

OF BOILERMAKERS, IRON SHIP BUILDERS,
BLACKSMITHS, FORGERS AND HELPERS;
BROTHERHOOD RAILWAY CARMEN DIVISION

- TRANSPORTATION COMMUNICATIONS
INTERNATIONAL UNION; INTERNATIONAL
BROTHERHOOD OF ELECTRICAL WORKERS;
NATIONAL CONFERENCE OF FIREMEN AND
OILERS; INTERNATIONAL ASSOCIATION

OF MACHINISTS AND AEROSPACE WORKERS;
and SHEET METAL WORKERS' INTERNATIONAL
ASSOCIATION.

Fredenberger, Jr.

x"......'..C'...‘.....‘..C.O.‘..I..o.’x

National Mediation Board

1301 K Street, N.W., # 250-East
Washington, D.C. 20572

Friday, December 18, 1998

REVISED TRANSCRIPT

The above-entitled arbitration came on for hearing
at 8:45 a.m. before:
WILLIAM E. FREDENBERGER, JR.
BRIGGLE & BOTT, COURT REPORTERS

10823 Golf Course Terrace, Mitchellville, MD 20721
(301)808-0730
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position is we never should have reached the point of having
to select a referee in this matter because of the invalidity
of your invocation of arbitration. What transpired
following the invocation of arbitration was defective, but
we never would have reached that point had the carrier
negotiated in the manner that it's required to do under
Section 4. We're not challenging Mr. Fredenberger's
credentials. We're not challenging the fact that the
mediation board gave him an appointment here.

MR. BERLIN: There were arguments made, Mike, that

-- positions were taken in correspondence that the shop
crafts, or some of them, were not afforded an adequate
opportunity to participate in the selection of the referee,
which did not result in the selection of a referee. 1If
that's an issue, I want to address it. If it's not an
issue, that specific question, then I won't have to deal
with it. But I need to know whether that's still an issue
before us.

BUCHANAN: Yes, that is an issue.

WOLLY: Yes, it is.

BERLIN: All right, the specific issue as I

understand it is that when a phone call was put together in
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631
order to -- after the invocation of arbitration in order to
afford the participating parties an opportunity to attempt
to select a referee as contemplated by Section 4 of New York
Dock, scme of the shop crafts didn't participate in the
phone call, and one or more of them may contend that they
didn't have an adequate opportunity to do so.

In fact, as we said in our prehearing submission
in Part 1 where we addressed this on behalf of all the
carriers, there was a conference call. Some organizations
did not participate. Some did. More than just BMWE
participated. Some shop crafts did. During the phone call,
the BMWE representative said in essentially these terms,
that BMWE would not propose any referee candidate, nor would
it agree to any referees proposed by the other parties.

Now it takes all of the parties, all the shop
crafts, BMWE, and all the carriers to agree on a referee.
And if there's not agreement, we have to go to the mediation
board for the appointment of a referee. When one of the
parties says it's not going to agree to any referee
suggested by any of the other parties, there is no prospect
that there will be a referee selected by agreement. At that

point, it doesn't matter whether any of the other parties

BRIGGLE & BOTT, Court Reporters 301-808-0730




ARBITRATION PURSUANT TO ARTICLE I, SECTION 4
OF THE NEW YORK DOCK PROTECTIVE CONDITIONS

NORFOLK SOUTHERN RAILWAY COMPANY,
CSX TRANSPORTATION, INC., and
CONSOLIDATED RAIL CORPORATION,

and Referee

BROTHERHOOD OF MAINTENANCE OF WAY
EMPLOYES; INTERNATIONAL BROTHERHOOD
OF BOILERMAKERS, IRON SHIP BUILDERS,
BLACKSMITHS, FORGERS AND HELPERS;
BROTHERHOOD RAILWAY CARMEN DIVISION
= TRANSPORTATION COMMUNICATIONS
INTERNATIONAL UNION; INTERNATIONAL
BROTHERHOOD OF ELECTRICAL WORKERS:;
NATIONAL CONFERENCE OF FIREMEN AND
OILERS; INTERNATIONAL ASSOCIATION
OF MACHINISTS AND AEROSPACE WORKERS;
and SHEET METAL WORKERS' INTERNATIONAL
ASSOCIATION.

William E.

Fredenberger, Jr.

x.....‘............l............Il.....x

National Mediation Board

1301 K Street, N.W., # 250-East
Washington, D.C. 20572

Friday, December 18, 1998

REVISED TRANSCRIPT

AFTERNOON SESSION

BRIGGLE & BOTT, COURT REPORTERS
10823 Golf Course Terrace, Mitchellville, MD 20721
(301)808-0730
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between what we put to the STB and what the STB approved.
It stands between STB's abproval and the realization of the
public interest benefits that the STB said we ought to have
to serve the interests of the country.

I think that it is beyond serious debate that this
is the opportunity for the imposition of an arbitrated
agreement that will appropriately recognize what we have put
forward as the legitimate interests that need to be served
and make the adjustments that have been asked, and we ask
that you approve the carriers' proposed implementing
agreement in full, with the addition that we touched on
earlier today.

Thank you very much.

MR. FREDENBERGER: Gentlemen?

MR. GRIFFIN: Obviously, we're guing to present
surrebuttal. Obviously, we need to some time.

MR. FREDENBERGER: Would you like to take a break?

MR. GRIFFIN: Before we go on break, I think it's
safe to say that we do not intend to on for five hours of
surrebuttal.

MR. FREDENBERGER: You take as much time as you

think you need.

BRIGGLE & BOTT, Court Reporters 301-808-0730




MR. GRIFFIN: Mr. Fredenberger, with all due
respect, that's not the whole point. We believe we can
provide a pared down surrebuttal. We're not going to need
five hours, but at some point I'm asking you to say this
proceeding will end at a time on the clock, and we will do
our surrebuttal and to the extent that there's time on the
clock left --

MR. EDELMAN: It seems to me they've talked for 16

O 0 N o U B W NN -

hours. We'll put on our case, that's it, it's closed. I

=
o

just think this is just -- I think the record should reflect

—
[

we are already prejudiced in the way in which time has been

used and our ability to respond and anybody's ability to do

-
w

this. We'll put on our surrebuttal and then we're done.

[
=3

MR. FREDENBERGER: All right, I'll tell you what

[y
w

the situation is going to be. Now you can either go forward

[
()}

now with your surrebuttal. I can set Saturday as a hearing

-
~

date tomorrow. I can set Monday as a hearing date to come

[
[+ ]

back here and complete this.

[
o

I will not cut you or anyone else off from saying

N
o

something in a case that's this important that you feel you

N
[

should say. I am trying to afford you all the due process

N
N

that I can.
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Now if you feel like you've been somehow
prejudiced by the time situation, well I can't control that
if that's your opinion. I would say that I have not
constricted anyone with respect to time.

Now if you feel you can’'t make your argument
tonight, if you feel you need to go to tomorrow, you need to
go to Monday, well then we can do that. I'm willing to stay
here as long you're willing -- for whatever time you need
this evening, tonight, so we can end this thing tonight.

You wantea me to set a time, I want to end it
tonight. Even if it's in the wee hours of the morning I
want it over tonight. But what I want is not controlling.
It's what the parties feel they need is what's controlling.

Yes, I could set some rigid rules and I could say
everybody's going to be done by this and we can run it like
the Supreme Court. I could put up my hand and that means
the green light, the red light, the yellow light, whatever.
I'm not going to do that. I'm not going to cut anybody off.
But I'm going to give you every opportunity.

MR. GRIFFIN: We will proceed tonight because
there's no point in coming in -- Saturday is an

impossibility for me and besides -~
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FREDENBERGER: I would have thought --

GRIFFIN: May I finish, please?

FREDENBERGER: Certainly.

GRIFFIN: As I said, my fact people have
pretty much attrited out because of plane schedules and
otherwise. And as a practical matter, I can no more confer
with them tomorrow, get them back here on Monday. It's an
impossibility. So we will go ahead tonight.

MR. FREDENBERGER: Very well. It's your decision
to go ahead.

GRIFFIN: We would request a recess of --

FREDENBERGER: Whatever you need.

GRIFFIN: I don't want to set it --

FREDENBERGER: We have a small group here. If
you set a time and you feel that you can proceed ahead of
that time, I'm sure that we can all get back together.

MR. GRIFFIN: 1It's just that I don't want to
say 30 minutes and then everybody sort of vanishes.

MR. FREDENBERGER: We don't want to vanish out of
here, folks, because it's hard to get back in the building
if you go out front. I mean, I know some people may need to

smoke, but I don't know what to tell you because it's very
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thing, that signalmen construction gangs are just like SPGs.
That's not quite right. They're much smaller. But they do
about 30 percent of the work of the signalmen. And again,
over our entire system we can use them, coordinate the work,
go 200 miles onto anybody.

In the northern district, it's true, we are not
coordinating at the district level CSXT and Conrail
employees. However, this is a unique transaction. We're
getting pieces of seniority districts up there. We're not
getting a whole railroad. And we need the same type of
efficiencies up there as we do on the rest of the railroad,
and that's the basis of that proposal.

That concludes my remarks.

MR. FREDENBERGER: Off the record.

[Off the record.)

MR. EDELMAN: We could go back and forth some
more, but we'll call it quits.

MR. FREDENBERGER: Anything else from the
carriers?

MR. BERLIN: No, thank you.

MR. FREDENBERGER: Well, I would like to express

my appreciation to the parties for the fine briefing they

BRIGGLE & BOTT, Court Reporters 301-808-0730
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have done and for the fine oral argument that they have

presented. This has been a most difficult situation for

everyone and it's been stressful. I expect it to be even
more stressful from now until the 1l4th of January, on me
anyway. But I do appreciate your help.

And it has beer helpful. I have a lot of material
to go through, but in my view that's better than having not
enough material to answer the questions or to perform my
function.

With that, if there is no further -- I'm trying to
think if there are any housekeeping things we need to
discuss, but I don't think so. With that, we will close.

{Whereupon, at 10:25 p.m., the hearing was

concluded. ]
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MEMORANDUM OF AGREEMENT
BETWEEN

CSX TRANSPORTATION, INC.
and its Railroad Subsidiaries

and

ST i ---NORFOLK SOUTHERN RAILWAY COMPANY
and its Railroad Subsidiaries

and

CONSOLIDATED RAIL CORPORATION
and

their Employees Represented by

BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES

WHEREAS, the parties desire to address certain circumstances
arising in the coordination of maintenance of way functions and
rearranging of forces in connection with the allocation and
operation of Conrail assets among the Carriers:

NOW, THEREFORE, IT IS AGREED that the January 14, 1999 Arbitrated

Implementing Agreement (Attachment No. 1, Appendix A) is modified
as follows:

SECTION 1 - The positions to be established on each of the

.respective Shared Asset Areas effective on Closing Date as well as

the New Jersey District and Philadelphia District to be allocated
to CSXT will be bulletined on March 25, 1999 to ™“available”
employees as that term is used in Attachment No. 1, Appendix A.
Bulletins (which detail title, department, location, and seniority
district) will be sent by first class mail delivery to the last
known address of each “available” employee and will be posted at
all headquarters locations identified in Rule 3 of the CR/BMWE

“agreement. Bids must either be postmarked by April 3, 1999 or

faxed (to a number identified with the bulletin) by 5:00 p.m. on
April.4h.1999..

For purposes of this allocation process, positions will be awarded
utilizing the terms of the Conrail/BMWE agreement. Bulletins will




be posted indicating such awards. Successful applic&ﬁEQmwill be
allocated to the applicable Carrier and will have their seniority
dovetailed onto that Carrier’s applicable rosters.

The positions awarded pursuant to this Section will be effective on
Closing Date and former Conrail positions located in the SAA will,
at the same time, be eliminated. :

Any positions that are not filled through this initial bulletin
process will be filled in accordance with Appendix A. TRy
~ SECTION 2 - The Youngstown, Toledo, Chicago and Harrisburg District
employees to be allocated to CSXT will be determined by bulletining
on March 25, 1999 the number of CSXT positions from each of those
Districts, as determined by the Carriers, to “available” employees.
Likewise, the Cleveland, Columbus and Southwest District employees
to be allocated to NSR will be determined by bulletining on March
25, 1999 the number of NSR positions from each of those Districts,
as determined by the Carriers, to “available” employees. Bulletins
(which detail title, department, location, and seniority district)
will be sent by first class mail delivery to the last known address
of each “available” employee and will be posted at all headquarters
locations identified in Rule 3 of the CR/BMWE agreement. Bids must
either be postmarked by April 3, 1999 or faxed (to a number
identified with the bulletin) by 5:00 p.m. on April 4% 1999.

For purposes of this allocation process, positions will be awarded
utilizing the terms of the Conrail/BMWE agreement. Bulletins will
be posted indicating such awards. Successful applicants will be
allocated to the applicable Carrier and will have their seniority
dovetailed onto that Carrier‘'s applicable rosters.

The positions awarded pursuant to this Section will be effective on
Closing Date.

Any positions that are not filled tlarough this initial bulletin
process will be filled in accordance with Appendix A. :

SECTION 3 - It is the intent of the purties that the substituting
of the bidding arrangement described in Sections 1 and 2 above will
not result in relocation expense to the Carriers. Therefore,_any.
application submitted by an employee that would result in
relocation will not be considered.

-~
S e .

SECTION 4 - Employees may, within ten days of notice of their .
allocation to one of the respective Carriers, advise the Carriers ---—
in writing of -a bona fide hardship resulting from their particular
___allocation and, accordingly, request allocation to a different
T Carrier.  The “Carriers will mak& every reasonable effort to

iea . 5 -




.

accommodate such legitimate requests that do not require a
relocation of residence, while giving consideration to operational
necessity, employee seniority, and preservation of the ratio of
employees initially allocated among the respective Carriers.

Signed at Washington, D.C. this 6th day of May, 1999.

FOR BROTHERHOOD of' MAINTENANCE FOR CSX TRANSPORTATION, INC.
OF WAY EMPI.OI.'}:S And its Railroad Subsidiaries

Gefe;l Chairman, BMWE Vice President LaKor Relations

FOR NORFOLK SOUTHERN RAILWAY COMPANY

S"’M H\//\\v-'v"— And its Railroad Subsidiaries
General Chairman, BMWE /2 S' S’ ! g

Vice President Labor Relations

fo\ %'\ FOR CONSOLIDATED RAIL CORPORATION

Gen@l Chairman, BMWE

L 2R 2P

Vice President Labor Relations

APPROVED:

ce President, BMWE







NORFOLK
SOUTHERN
: Robert S. Spenski

hwﬂdkSomhﬂqupmmwn Vice President
Three Commercial Place Labor Relations
Norfolk, Virginia 23510-2191 (757) 629-2684

May 6, 1999

CRA-8

Mr. M. A. Fleming

President - BMWE

26555 Evergreen Road, Suite 200
Southfield, MI 48076-4225

Dear Mr. Fleming:

This refers to and confirms our understanding relative to the January 14,
1999 New York Dock Arbitrated Implementing Agreement. BMWE adopts and
agrees to the Arbitrated Implementing Agreement as modified by:

(a) the May 6, 1999 Memorandum of Agreement among NSR, CSXT,
Conrail, and BMWE effecting adjustments to Appendix A of Attachment
No. 1 to the January 14, 1999 Arbitration Award; and

(b) the May 6, 1999 Memorandum of Agreement between Norfolk Southern
Railway Company and BMWE making certain agreements for the
implementation of the January 14, 1999 Award.

Therefore, BMWE will withdraw its Petition for Review and its Petition
for Stay filed with the Surface Transportation Board insofar as those
Petitions seek relief or modification of the January 14, 1999 Arbitration
Award affecting Norfolk Southern Railway Company, the Conrail property
to be cperated by NSR, or Conrail.

Very truly yours,

R S e

Operating Subsidiary: Norfolk Southern Railway Company.
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MEMORANDUM OF AGREEMENT
BETWEEN

NORFOLK SOUTHERN RAILWAY COMPANY
and its Railroad Subsidiaries

and
Its Maintenance of Way Employees
Represented by

'BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES

WHEREAS, a New York Dock arbitrated implementing agreement was rendered
on January 14, 1999 (the "Arbitrated Implementing Agreement” consisting of and
referred to herein as Attachments No. 1, No. 2, No. 3, and No. 4) was rendered
on January 14, 1999 relative to the rearrangemenc of forces and the
coordination of maintenance of way functions associated with the acquisition
of Control and the division of the use and operation of Conrail, Inc. and
Consolidated Rail Corporation by Norfolk Southern Corporation (NS) and Norfolk
Southern Railway Company and its railroad subsidiaries (NSR) and CSX
Corporation (CSX) and CSX Transportation, Inc. and its railroad subsidiaries
(CSXT) ;

WHEREAS, NSR and BMWE desire to reach a voluntary agreement by effecting
certain changes to the arbitrated implementing agreement;

NOW, THEREFORE, IT IS AGREED that the January 14, 1999 Arbitrated
Implementing Agreement is modified as follows:

SECTION 1 - SENIORITY GROUPS, CLASSES AND GRADES

Rule 2 of the “NW-WAB Agreement” (which, as provided in Article II, Section
1 of Attachment No. 1 will apply to Conrail territories allocated to and
operated by NSR) is revised by adding the following to be applicable to the
Conrail territories allocated to and operated by NSR:

Rule 2 - (h) This section 2(h) applies only to the portion of Conrail to be
operated by NSR. The listing cf the various classifications is not intended
to require the establishment or to prevent the abolishment of positions in any
classification. The listing of a given classification is not intended to
assign work exclusively to that classification. It is understood that
employees on one classification may perform work of another classification and
that the indicated primary duties do not restrict the use of employees to
perform other work as provided in the NW/WAB BMWE agreement.

The seniority classes and primary duties of each class are as follows:
Bridge and Building Sub-department

A. Inspector Roster:

Inspector




Inspect bridges, buildings and other structures

NOTE: Such former Conrail Inspector Roster positions occupied on the
effective date of this provision will be attrited as the iucumbents
leave service as a result of promotion to non-agreement, voluntary
exercise of seniority to a non-inspector position, zretirement,
resignation, dismissal or death. Once all these Inspectorxr positions
have been vacated this classification and roster will be eliminated.

Bridge and Building Roster:
3. B&B Foreman
2. Assistant Foreman '

3. B&B Mechanic

Construct, repair and maintain bridges, buildings and other
structures

B&B Helper

Assist B&B Mechanic
Plumber Roster:

Plumber Foreman

Assistant Foreman

Plumber

Plumber Helper

Assist Plumber

NOTE: Such former Conrail Plumber Roster positions occupied on the
effective date of this agreement will be attrited as the incumbents
leave service as a result of promotion to non-agreement positions,
voluntary exercise of seniority to another position, retirement,
resignation, dismissal or death. For each of these classifications,
once all the positions have been vacated the classification and roster
will be eliminated. Thereafter, to the extent remaining plumbing duties
are performed by BMWE represented employees under the NW/WAB agreement,
such work will done by B&B Mechanics or other employees on the B&B

rosters. SO SN B
Structural Welding Roster:

"“7"1. ° Structural Welder

- . .

kst -',';T?erfom welding on bridges, buildings and other structures

~

o 2 st::'uctural Welder Helper




Assist Structural Welder
Irack Sub-department

Track Roster:

> 05 Foreman and Track Patrol Foremen

Inspect track and/or direct and work with employees assigned under
his jurisdiction.

Note: Track inspection will be consistent with the
practice under the NW-WAB agreement, Rule 2(f), and
the July--29,- -1991 —Arbitration..Award .rendered by
Arbitrator LaRocco.

Assistant Foreman
Trackman

Construct, maintain, repair, inspect and dismantle track and
appurtenances thereto.

Machine Operator rosters (*):
- Machine Operator-Class 3
Operate the following machines:

Boltmaster :
Joint Straightener
Track Liner
Handyman
Automatic Anchor Spiker
Tie Spacer
Snow Flanger
Weed Burner or Rail Heater
Brush Cutter
Tie Bed Scarifier/Inserter
Tie Butt Pusher
Fairmont Tie Extruder - Large
Wide Gauge Rail Threader - Dual Rail Gang
Standard Gauge Rail Threader - Dual Rail Gang
Cribber - Dual Rail gang
Gauge Spiker - Dual Rail Gang
Rail Gang Air Compressor
Tie Destroyer _.
Snow Plow
Anchor Spreader
Anchor Adjuster
Plate Remover - Single
Plate remover - Dual

.- Scrap Loader
Automatic Rail Lifter
Norberg Grabber Sp.ke Puller




- Machine Operator-Class 2
Operate the following machines:

Bulldozer
Front End Loader
Backhoe
Crossing Machine - Speedswing
Tampers (without auto. Raising & lining)
Ballast Regulator
Road Grader
Tie Inserter or Injector
Yard Cleaner
..— . —Auto Track --Loram .(Mannix)..
Switch Undercutter
Plasser Cribber
Tie Handler
Tie Saw
Tie Shear
Brush Cutter (on track)
Avdiogage
Jet Snow Blower
Double Broom
Ballast Compactor
Klipper Brushcutter
Tractor Brushcutter
Tie Exchanger
FEL w/Snow Blower
Adzers
Automatic Spikers
4-Head Tie Drill
Norberg Automatic Lag Driver

(*) Employees cobtaining Machine Operator - Class 2 seniority shall also
obtain seniority as Machine Operator-Class 3 if they do not already
possess such seniority.

3. Machine Operator-Class 1
Operate the following machines:

Locomotive Crane

Burro Crane

Crawler Crane

Truck Crane

Gradall - Hydraxcavator
_.Pile Driver

Production Tamper (with auto. raising & lining) ~—~
Jordan Spreader
Undercutter/Cleaner
Jimbo Material Handler
Track Stablizer

=Car Mover e e .
Multi-Cranes

Beilhack Snow Blower
CAT Tamper




C.

(*) Employees cbtaining Machine Operator - Class 1 seniority shall also
obtain seniority as machine Operator Class 2 and Machine Operator-
Class 3 if they do not already possess such seniority.

Weldexr Roster:

% Electric Welder

Perform welding on track components

Electric Welder Helper

Assist Electric Welder

Therﬁihe Welder

Perform field welding for elimination of rail joints

Thermite Welder Helper

Assist Thermite welder

On the effective date of this provision the Electric Welder
and Thermite Welder rosters are established by giving
employees the same earliest listing as they possess on any
Conrail Welder rosters; the Electric kzlder Helper and
Thermite Welder Helper rosters are established by giving
employees the same earliest listing as they possess on any
Conrail Welder Helper rosters. Subsequently, new seniority
established will be confined to the respective applicable
roster.

Repairman Roster:

: 58 Repairmén

Repair tools, machinery and equipment

Repairman Helper

Assist repairman

Vehicle Operator Roster:

Vehicle Operator

Operate Gang Boom Trucks, Buses, Sewmi-Tractor Trailer, Log-loaders, Boom
Trucks, Dump Trucks, Fuel Trucks, Braandt Trucks and other large highway
and/or rail/highway vehicles which may be agree to by the parties.

. "Bridge Roster:

BrideAdpefakor

T e

Cook Roster:




Camp Cook
Prepare and serve camp meals
Camp Car Attendant
Assist Camp Cook
Lubricator Maintainer Roster:

Lubricator Maintainer

NOTE: Such former  Conrail. Lubricator . Maintainer Roster positions
occupied on the effective date of this provision will be attrited as the
incumbents leave service as a result of promotion to non-agreement,
voluntary exercise of seniority to a non-lubricator maintainer position,
retirement, resignation, dismissal or death. Once all these Lubricator
Maintainer positions have been vacated this classification and roster
will be eliminated. Once the Lubricator Maintainer positions have been
eliminated, that work will be done in accordance with the NW/WAB

agreement and practices.

NOTE: Effective with the abolishment of these positions the following work
classifications will be discontinued:

Inspector Scale
Structural Welder Foreman
Vent Cleaner

Welder Foreman

Repairman Foreman
Crossing Watchman

Rule 2 - (i) Conrail employees allocated to NSR under Article I of Appendix
A, of Attachment No. 1 and employees subsequently entering service on the
Conrail lines to be operated by NSR shall establish and accumulate seniority
in the classifications identified in Rule 2 (h) in one of the following
seniority designations:

SENIORITY SENIORITY DIVISION
REGION DIVISION CONSIST

Northern Dearborn the lines of the Conrail Detroit,
Cleveland, Chicago, Toledo, Michigan,
Columbus and Southwest Districts that
were allocated to NSR

Northern Pittsburgh the lines of the Conrail Youngstown,

: pittsburgh and Allegheny A Districts

- that were allocated to NSR

Northern Harrisburg the lines of the Conrail Buffalo,
Southern Tier, New Jersey,
Philadelphia, Harrisburg and Allegheny
B Districts that were allocated to NSR

.
'.




Track Sub-department rosters (except Equipment Repair) shall be maintained for
the Northern-Region; designated Division' shall-—be shown—-for—identification——
with respect to Rule 13 and for Rule 2(ii). Separate Equipment Repair rosters
and Bridge and Building Sub-department rosters shall be maintained for each

of the respective Divisions.

Rule 2 - (ii) This rule 2(ii) has no application to DPG positions. Conrail
employees allocated to NSR under Article I of Appendix A to Attachment No. 1
will be prior righted to positions on the Conrail lines allocated to and

operated by NSR as detailed below.

1) Within the Northern seniority Region and the Dearborn, Pittsburgh and
Harrisburg seniority Divisions, the lines of the former Conrail seniority
Districts allocated to NSR will constitute respective prior rights
territories, except that for the Dearborn Division the Detroit District lines,
Cleveland District lines and the Southwest District lines are consolidated
with the Toledo District lines; and for the Harrisburg Division the Buffalo
District lines are consolidated with the Southern Tier lines. This will
result in the following prior rights territories from former Conrail BMWE
seniority districts for NSR allocated territory:

Southern Tier (including NSR allocated Buffalo District 1lines)

Philadelphia

New Jersey
Allegheny A
Allegheny B
Harrisburg
Pittsburgh

Toledo (including NSR allocated lines in Detroit, Cleveland and
Southwest Districts)
Columbus

Chicago

Michigan

Youngstown

2) Such prior righted employees will have preference for positions
established with fixed headquarters located on their prior rights territory.
Such employees will have preference for Northern Region positions established
without fixed headquarters located on their designated Division. Such
employees will not be required to exercise seniority to a position without a
fixed headquarters beyond their designated Division but may voluntarily do so.
As a position without fixed headquarters moves off of the incumbent’s
designated Division, the incumbent must either continue with the position or
exercise seniority per Rule 14 of the NW-WAB Agreement as if the position were
abolished. Such prior righted employees who are on furlough at the time a
position without fixed headquarters moves onto their designated Division are
entitled—to--exercise seniority-onto such position within ten days of the
position first moving onto their designated Division. e

~. _3) Such prior righted employees may have only one prior rights territory
and designated Division on the Northern Region rosters and only one prior
right.s territory on Division rosters. These prior rights territories and
designated Divisions will be determined by the former Conrail District.where
the employee possessed the earliest seniority date and will be designated on
the rosters. For any classification where an employee’'s seniority date on the

former Conrail District corresponding to his prior rights territory was not --—

7




)

his or her earliest seniority date, such employee will be assigned, for prior
rights purposes in that classification, his or her seniority date in that
classification on the former Conrail Seniority district corresponding to his
or her prior rights territory. An employee who did not hold seniority in one
or more classifications on the former Conrail Seniority district corresponding
to his or her prior rights territory will not have prior rights in such
classification(s) on his or her prior righted territory. Notwithstanding the
above, an employee who has a regional seniority date in a classification that
is earlier than his or her district seniority date in that classification on
the former Conrail Seniority district corresponding to his or her prior rights
territory will be assigned that regional seniority date in that classification

on the prior rights territory.

NOTE: New Northern Region and-Dearborn,--Pittsburgh, -and Harrisburg
Division Rosters will be posted as soon as practicable. In the event
that an employee’s residence is located in a different Division and/or
prior rights territory than those designated for his seniority date on
the rosters, such employee will have a one time opportunity to have his
Division and/or prior rights territory on those respective rosters .
changed to the territory that includes the location of his residence.
To obtain such a change the employee must notify the Supervisor-
Administ:rative Services Office in Atlanta, GA in writing of his
residence and corresponding Division and/or prior rights territory being
requested, within 30 days of this initial posting of the rosters for the
new seniority districts.

SECTION 2 - Monongahela Railroad and Passenger Agency Employees

Seniority rights conferred by Conrail to former Conrail employees currently
employed on any passenger agency or former Monongahela Railroad employees will
be recognized and said employee(s) will be permitted to exercise seniority in
the same manner they could have, had the operation of portions of Conrail by
NSR not occurred. Accordingly, former Monongahela Railroad employees will
have prior rights for headquarterzd positions advertised on the foimer
Monongahela property, shall use their 1993 former Conrail Pittsburgh Seniority
District Dates for positions headquartered on the former Pittsburgh seniority
district and their seniority dates and preferences to positions, as they
existed on the Conrail Pittsburgh District, will be integrated in like manner
into the NSR Northern Region and Pittsburgh Division rosters and their listing
on the Conrail Pittsburgh Production Zone “bid and displacement” list will be
dovetailed into the DPG roster with the CR Zone designation. Except as
provided above, former Monongahela employees shall use their former
Monongahela seniority for positions advertised to the Pittsburgh Division
and/or Northern Region.

SECTION 3 - SUB Plan, February 7, as amended, Work Force Stabilization, and
New York Dock Application
""A.  suB Plan

In the application of the January 14, 1999 Arbitrated Implementing
Agreement; NSR will continue the Supplemental Unemployment Benefit (SUB)
- plan for eligible former Conrail employees represented by BMWE allocated
to NSR under Article I of Appendix A to Attachment No. 1. SUB will not




apply to employees hired by NSR subsequent to Closing Date.

Former Conrail employees who have prior rights under Rule 2(ii) will
only be obligated, for purposes of SUB, to protect, in the normal
exercise of seniority, fixed headquarter positions that are within 60
miles of their residence and positions without fixed headquarters on

their designated Division.
B. February 7, as amended, Work Force Stabilization

Former Conrail employees represented by BMWE allocated to NSR under
Article I of Appendix A to Attachment No. 1 will have their prior
Conrail service credited as employment relationship with NSR for the
purposes--of-- the February 7, -1965. Agreement, as amended. ._Former
Monongahela employees represented by BMWE allocated to NSR under Article
I of Appendix A to Attachment No. 1 will have their prior Monongahela
and Conrail service credited as employment relationship with NSR for the
purposes of the February 7, 1965 Agreement, as amended.

L. Eligibility for New York Dock benefits or February 7, 1965
benefits, as amended.

Former Conrail employees allocated to NSR must still fully exercise
seniority and comply with all other obligations under the February 7,
1965 Agreement, as amended, New York Dock conditions, or any other
protective agreement or arrangement.

D. Duplication of Benefits

There shall be no duplication of benefits received by an employee under
SUB or any other protective agreement or arrangement. In the event an
employee is eligible for benefits under SUB and any other protective
agreement or arrangement, such employee shall at the time he or she is
affected, make an election for continuance of SUB or election of such
other protective agreement or arrangement. Once the election is made
this shall stay any other obligations for eligibility for another
protective arrangement. An employee who elects protection under one
protective agreement or arrangement may, at the expiration of that
protection, make a claim under any other applicable protective agreement
or arrangement provided he or she is eligible under the provisions of
such other protective agreement or arrangement.

SECTION 4 - Enhanced Relocation Benefit

If a former Conrail empioyee allocated to NSR under Article I of Appendix A

-to Attachment-No. 1 is..eligible for relocation benefits under New York Dock,
he or she will be entitled to the enhancements provided for in Addendum A to

this Memorandum of Agreement.

SECTION 5 - Contracting Out of Operating Plan Pro_jects

This Section 5 does not limit any existing right NSR may have to contract out
work in accordance with other agreements.




-

The additional right to contract transaction related projects described in
Article I, Section 1 (h) of Attachment No:—1— (“additional-contracting
rights”)will be confined on NSR (and the Conrail territories allocated to and
operated by NSR), to a list of projects identified on Addendum B to this

Memorandum of Agreement.

The additional contracting rights will not be utilized on a Division if there
are furloughed employees available under the NW/WAB BMWE agreement (as
modified by this agreement) on that Division in the Classifications required
to perform the work to be contracted. NSR will make a good faith effort, to
the extent practicable, to use qualified available BMWE forces on a Division
before util?=ing such additional contracting rights on that Division.

SECTION-6 - .v1 (k)—Plan -

Former Conrail employees allocated to NSR will be eligible to participate in
NSR’'s agreamgnt employee 401(k) Plan in the same manner as other BMWE
represented NSR employees and their former Conrail service will be counted for
purposes of the eligibility provisions of that Plan.

SECTION 7 - Commercial Drivers License

The CDL differential rate as specified in PLB 5542, Award No. 2, and amended
by COLA increases as specified in SBA 1099 (Referee Zack), will apply for
positions bulletined with a CDL requirement on the Northern Region
(Dearborn, Pittsburgh, or Harrisburg Divisions) and for positions bulletined
with a CDL requirement on all gangs established under the DPG arbitrated

agreement. .

SECTION 8 - Rates of Pay

The Rates of pay applicable to the portion of Conrail to be operated by NSR
are detailed in Addendum C.

SECTION 9 - Dovetailing former Conrail Region Seniority

In application of Article II, Section 2, of Attachment No. 1 to the Arbitrated
Implementing Agreement, employees when allocated to NSR will have their
earliest Conrail seniority date in each classification, whether from a Region
or a District roster (including Districts in which no territory was allocated
to NSR) used in the dovetail to initially establish the new Northern Region
rosters. Employees only having Regional seniority will obtain a designated
Division based on location of their residence and will not obtain a prior
rights territory within a Division.

SECTION 10 - Printing Agreement

NSR will make available to former Conrail employees, allocated to NSR under
Article I of Appendix A of Attachment No. 1 to the Arbitrated Implementing
Agreement, as well as current NSR employees covered by the NW-WAB BMWE
agreement a copy of the July 1, 1986 NW-WAB Agreement Book, supplemented with
the June -12, 1992 Arbitrated Agreement for DPG’s, the January-=14, 1999
Arbitrated Implementing Agreement, this March 17, 1999 modification to the
Arbitrated Implementing Agreement, and certain side letters and national
agreement provisions. By September 1, 1999, NSR will make available to NSR

10
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employees covered by the NSR BMWE agreement certain side letters to that
agreement and certain national agreement provisions. F

The parties agree that they will cooperate in this effort and that the
material to be distributed by NSR under this Section 10 will not be excessive

or voluminous.

Signed at Washington, D.C. on this 6th day of May, 1999.

FOR BROTHERHOOD OF MAINTENANCE . ... __.FOR NORFOLK SOUTHERN RAILWAY COMPANY
OF WAY EMPLOYES And its Railroad Subsidiaries

——— o~ ——— -
- — -

,QQS/?/»\—-/

ral Chairman, BMWE Vice President Labor Relations

(Zdha 65%

General} Chairman, BMWE

Chuet Holbort

General Chairman, BMWE

f//f/céqf

General Chairmay BMWE

KL 7

General Ch&irman, BMWE

L foat”

General Chairman,

APPROVED:

e _President, BMWE

éice resident. BMWE




ADDENDUM A - May 6, 1999 Memorandum of Agreement
Employees who a) accept a job offer under this agreement which would
require a change in residence; b) who actually change their place of
residence to a point closer to.the new work assignment, and c¢) who would
otherwise be eligible for benefits under Article I, Sections 9 and 12 of
New York Dock conditions may elect one of the following options:

I. Accept the benefits as provided in Article I, Sectiones 9 and 12 of
conditions, except that such employee will be

New York Dock
additionally entitled to the following:

- A $1,000 transfer allowance paid in advance. If an employee
"~ accepts this advance payment but deoes not relocate, the
advance payment will be deducted from any monies due the
employee. The Carriers will arrange to have the transfer
allowance referred to herein issued two (2) weeks prior to the
employee reporting to the new work location, provided the
employee gives sufficient notification regarding his election

as to whether the employee desires Option 1 or Option 2.

Reimbursement of wage loss not to exceed five (5) days rather
than three (3) days as provided in New York Dock.

Reasonable lodging and meal expenses for their relocation up
to a maximum of five (5) days, provided the employee provides
receipts for reimbursement.

The current automobile mileage rate established by the Carrier
for its non-agreenent employees for up to two (2) vehicles in
connection with the movement of their personal vehicles to the

new location.

Reascnable charges for storage of all household furnishings
.for up to sixty (60) days.

In lieu of any and all moving expenses and benefits under Article

I, Sections 9 and 12 of New York Dock, the employee may elect the
applicable lump sum allowance(s) as more fully described below:

a. A $2,000 advance payment (in addition to any cther payment
that may be applicable under this Item II). If an employee
accepts this advance payment but does not relocate, the
advance payment will be deducted from any monies due the
employee. The Carriers will arrange to have the transfer
allowance referred to herein issued two (2) weeks prior to the

—employee -reporting to the new work location, provicded the
employee gives sufficient notification regarding his election
as to whetler the employee desires Option 1 or Option 2.

A lump sum transfer allowance based upon the shortest highway
mileage from the old work location to the new work location as
follows: bty 8 .

. Mileage .. Amount
Up to 449 §5,000
450-89Y 5,500
900-1349 6,000
1350+ 6,500







50% of the applicable lump sum amount called for by this Item
II(b) will be paid when tle employee actually relocates to the
new work location; and (provided the employee has continued to
work or to be available for work at the new work location) the
remaining S0% will be paid in two installments at 90 day
intervals thereafter.

An -employee -who owned a-mobile home at the former work
location will be paid an additional $3,000. A mobile home
owner is defined as an employee who owns or is under contract
to purchase a mobile home which was occupied as a principal
place of residence immediately prior to the transfer. The
employee must furnish evidence satisfactory to the Carrier to
establish ownership of that mobile home.

An employee who owned a home at the former work location
immediately prior to the transfer will be paid an additional
$11,000. A home owner is defined as an employee who owns or
was under contract to purchase a home which was occupied as a
principal place of residence immediately prior to the
transfer. The employee must furnish evidence satisfactory to
the Carrier to establish ownership of that home.




-;-.*DD!NDUK B - Qperating Plan Contracting Out Projects

Buffalo, Connection to Seneca Yard

Buffalo, Bison Yard switching and storage yard
Buffalo, Connection tracks at Blosdell and at Transco Wye
Buffalo, Connection tracks at CP “GJ” and at Tift Yard
Buffalo, Upgrade leased yard

Buffalo, - Construct new alignment at CP Draw
Boundbrook, NJ - Siding extension and crossover

Flemington, NJ - New siding

Read Valley, NJ - New siding

Clark, VA - Extend siding

Glade Springs, VA - Extend siding

Ft. Wayne, IN - Second main Piqua_Yard to Hadley_ _

Butler, IN - Connection track i

Bement, IL - Storage tracks

Reddick, IL - Extend siding

Andrews, IN - Extend siding

Rockfield, IN - Extend siding

Detroit, MI - Upgrade track from Oakwood Yard to Rouge Yard
Philadelphia, PA - Intermodal Terminal at Navy Yard
Baltimore, MD - Intermodal Terminal

Bethlehem, PA - Intermodal Terminal

Harrisburg, PA - Relocate Intermodal Terminal

Mitchell, IL - Intermodal Terminal

Decatur, IL - Additional yard terminal

Harrisburg Division - TC installation Harrisburg to Norristown and on
Lehigh Valley Line

Shelocta, PA - Construct new line and upgrade existing line
Elizabeth, NJ - Expand Intermodal Terminal at E-Rail
Croxton, NJ - Construct Bulk Terminal; Expand Intermodal Terminal
Port Jervis, NY - Mainline relocation

Kansas City, MO - Expand Intermodal Yard

Toledo, OH - Construct Intermodal Yard

Chicago, IL - Rebuild 63™ Street Intermodal Yard

Detroit, MI - Construct Intermodal Yard

Calumet, IL - Construct Intermodal Yard

Cleveland, OH - Construct Intermodal Yard

Baltimore, MD - Consol Loop Track (connections & yard changes)
Wilmington, DE - Shellpot Secondary (restore bridge & track)
Philadelphia, PA - 200 - X-over

Clarksburg, PA - Keystone Lead 4.0 miles and upgrade
Haverhill, OH - Construct Loop Track

Kansas City, MO - Construct two (2) tracks at Mixing Center
Detroit, MI - Construct JIT Terminal (expand little dock)
Greencastle, PA - TCS Hagerstown Secondary

Detroit, MI - Ecourse Juncuion Connection

Cleveland, OH - Improve Cloggsville Route

Erie, PA - Relocate main line

Harrisburg, PA - CP Capital connection

Hagerstown, MD - Construct connection track

Wabash, IN - Construct connection track

Harrisburg, PA - Construct Intermodal Terminal

Chicago, IL - Expand 47'" Street Intermodal

Columbus, OH - Expand Intermodal Terminal

Croxton, NJ - Connection to NY S&W ~~~ "~~~ °
. Chesapeake, VA - Auto ramp
* Croxton, NJ - Expand support yard

Dayton, ‘OH - Construct JIT Terminal

Ashtabula, OH - Construct connection track

Ft. Wayne, IN - Jefferson Street Connection

Chicago, IL - Mixing Center expansion

Mitchell, IL - Construct Intermodal Terminal




NORTHERN REGION RATES
Bridge & Building Sub-department June 1, 1999 July 1, 1999

Occupation

Bridge Inspector $16.68

B&B Foreman $16.68

Assistant B&B Foreman $16.43

B&B Mechanic $15.97

B&8B Helper $15.03

B&B Plumber Foreman $16.68

Assistant B&8 Plumber Foreman - - $16.43 $17.01
B8&8B Plumber . $15.97 $16.53

888 Plumber Helpsr—" ——— —— " ° e . s .
Structural Welder $15.94 $16.50
Structural Welder Helper $15.03 $15.56

Track Sub-department . June 1, 1999 July 1, 1999

Occupation
Track Foreman - Section . $16.35 $16.92
Track Foreman - Extra Gang (40 men or more $16.44 $17.02
Track Foreman - Extra Gang (21 men and less than 40 men) $16.35 $16.92
Track Foreman - Extra Gang (20 men and less) $16.25 $16.82
Assistant Track Foreman - Section $16.03 $16.59
Assistant Track Foreman - Extra Gang $16.02 $16.58
Trackman - Section $14.72 $15.24
Trackman - Extra Gang $14.72 $15.24
Lubricator Maintainer $14.72 $15.24
Welder $15.94 $16.50
Welder Helper $15.03 $15.56
Roadway Machine Repairman $16.31 $16.88
Roadway Machine Repairman Helper $15.05 $15.58
Bridge Operator $14.72 $1524
Camp Cook $14.55 $15.06
Vehicle Operator $14.97 $15.49
Machine Operators - Class 3 $15.36 $15.90
Boltmaster, Joint Straightner, Track Liner, Handyman, Automatic Anchor Applier, Tie Spacer, Snow
Flanger, Wood Bumer or Rail Heater, Brush Cutter, Tie Bed Scarifier/Inserter, Tie Butt Pusher, Fairmont
Tie Extruder - Large, Wide Gauge Rail Threader - Dual Rail Gang, Standard Gauge Rail Threader - Dual
Rail Gang, Cribber - Dual Rail Gang, Gauge Spiker - Dual Rail Gang, Rail Gang Air Compressor, Tie
Destroyer, Snow Plow, Anchor Spreader, Anchor Adjuster, Plate Remover - Single, Plate Remover - Dual,
Scrap Loader, Automatic Rail Lifter, Norberg Grabber Spike Puller
Machine Operators - Class 2 $15.81 $16.36
Bulldozer, Front End Loader, Backhoe, Crossing Machine - Speedswing, Tampers (without auto. raising &
lining), Ballast Regulator, Road Grader, Tie Inserter or Injector, Yard Cleaner, Auto Track - Loram
(Mannix), Switch Undercutter, Plasser Cribber, Tie Handler, Tie Saw, Tie Shear, Brush Cutter (on track),
Audiogage, Jet Snow Blower, Double Broom, Ballast Compactor, Klipper Brushcutter, Tractor
... Brushcutter, Tie Exchanger, FEL w/ Snow Blower, Adzers, Automatic Spikers, 4-Head Tie Drill, Norberg
Automatic Lag Driver _
Machine Operators - Class 1 $15.89 $16.45
Locomotive Crane, Burro Crane, Crawler Crane, Truck Crane, Gradall - Hydraexcavator, Pile Driver, < -
Production Tamper (with auto. raising & lining), Jordan Spreader, Undercutter/Cleaner, Jimbo Material
Handler, Track Stabilizer, Soil Test Machine, Car Mover, Multi-Cranes, Beilhack Snow Blower, CAT
Tamper "




NORFOLK
SOUTHERN ____ ..

Mark R. MacMahon
Assistant Vice President
Relations

Labor
Norfolk, Virginia 23510-2191 (757) 629-2615

May 6, 1999
Side letter No. 1

J. Dodd e
General Chairman N
1930 Chestnut Street
Suites 607-609
Philadelphia, PA 19103

P. K. Geller

General Chairman

58 Grand Lake Drive
Port Clinton, OH 43452

S. A. Hurlburt, Jr.

General Chairman

Northeastern System Federation
P. O. Box 138

Mansfield, MA 02048

Gentlemen:

This confirms our understanding that former Conrail employees who become
employees of NSR under the Arbitrated Implementing Agreement, as
modified, shall have their prior Conrail service credited, in the same
manner as though all such time spent had been in the service of NSR, for
vacation, personal leave and other benefits that are provided to NSR
agreement employees on the basis of qualifying years of service.

Very truly yours,

YNV

Operatina Subsidiary: Norfolk Southern Railwav Comoany




NORFOLK
SOUTHERN ____
Mark R. MacMahon

Norfolk Southern Corporation Assis
Three Commercial Place {\SMotat ViSe President
Norfolk, Virginia 23510-2191 (757) 629-2615

May 6, 1999
Side letter No. 2

e Ol =~ .
General Chairman

—===1930 Chestnut Street
Suites 607-609 !
Philadelphia, PA 19103

P. K. Geller

General Chairman

58 Grand Lake Drive
Port Clinton, OH 43452

S. A. Hurlburt, Jr.

General Chairman

Northeastern System Federation
P. O. Box 138

Mansfield, MA 02048

Gentlemen:

This confirms our understanding with respect to the application of the note to
paragraph 3 of Rule 2 - (ii), with respect to requests to change a prior rights
territory within 30 days of the initial posting of the rosters for the new
seniority districts.

In order for an employee to have his prior rights territory changed under this
provision, the employee must have relocated his residence prior to February S,
1999 and that relocation must be within the prior rights territory to which he
is requesting to move his “prior rights” seniority. Any employee allowed to
change prior rights territory in this manner will retain the seniority dates
applicable to his original prior rights territory as his only “prior rights*
seniority dates for use in the new prior rights territory.

Very truly yours,

T2l

Lt
Gt thhpt”

S. A. Hurlburt, Jr.

Operating Subsidiary: Norfolk Southern Railway Company.




NORFOLK
Ne® SOUTHERN

Norfolk Southern Corporation w&rﬂmnﬂ
Three Commercial Place Labor Relations
Norfolk, Virginia 23510-2191 (757) 629-2615

May 6, 1999

Side letter No. 3

J: Dodd-

General Chairman

1930 Chestnut Street
Suites 607-609
Philadelphia, PA 19103

P. K. Geller

General Chairman

58 Grand Lake Drive
Port Clinton, OH 43452

S. A. Burlburt, Jr.

General Chairman

Northeastern System Federation
P. 0. Box 138

Mansfield, MA 02048

Gentlemen:

This confirms our understanding with respect to seniority established on the
system rosters for Lucknow Rail Welding Plant in the Foreman, Repairmen, Welder
and Machine Operator classifications. Seniority on such rosters will be credited
in the dovetail to initially establish the new Northern Region rosters.
Likewise, such seniority will be credited to the Harrisburg prior rights

territory. In this application of Lucknow seniority to the Northern Region
rosters and Harrisburg prior rights territory, the Lucknow machine operator
seniority dates will only be credited to the Class 3 Machine Operator

classifications.

Very truly yours,

N2,

M. R. MacMahon

S. A. Hurlburt, Jr.

Operating Subsidiary: Norfolk Southern Railway Company.




May 6, 1999
S I1DT LETr2R No &4
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J. Dodd S. A. Hurlburt, Jr.

General Chairman General Chairman

1930 Chestnut Street Northeastern System Federation
suites €07-609 P. O. Box 138

philadelphia, FA 19103 Mansfield, MA 02048

P. K. Geller

General Chairman

$8 Grand Lake Drive
-port Clinton, OH 43452

Gentlemen:

This confirms our understanding with respect to the transfer of rail
welding work performed at the Lucknow Plant for the allocated CRC lines
operated by NSR to the NSR rail welding facility at Atlanta, Georgia and
the rail welding work performed at the Lucknow Plant for the allocated CRC
lines operated by CSXT to the rail welding facilities at Russell, Kentucky
and Nashville, Tennessee.

As requested, Appendix A of Attachment No. 1 to the January 14, 1999
Arbitrated Implementing Agreement will be modified in that there will be
no offer of opportunity for the current Lucknow employees to follow this
work to NSR. Such employees will be sllocated to NSR as non-transfers per
Appendix A and their positions at Lucknow will be abolished prior to June
1, 1999 in order to provide for an exercise of seniority to positions
ocutside the Lucknow Plant. This will not affect any entitiement to New
York Dock benefits for which the employee would otherwise have been
entitled. This agreement fulfills the written notice contemplated in
Article I, with respect to Section 1 (f).

Very truly yours,

AR LA SN

M. R. MacMahon

fHH et

K. Peifer
J«<|podd L PP ot s

. &MW\ W. M. McCain

P. K. llerx

Uk HodbA”

.8. A. Hurlburt, Jr.
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BEFORE THE SURFACE TRANSPORTATION BOARD

CSX CORPORATION AND CSX TRANSPORTATION, INC.,)
NORFOLK SOUTHERN CORPORATION AND NORFOLK

SOUTHERN RAILWAY COMPANY-CONTROL AND

AND CONSOLIDATED RAIL CORPORATION

Finance Docket

(Sub-No. 88)

)
)
OPERATING LEASES/AGREEMENTS-CONRAIL, INC. ) No. 33388
)
)

NOTICE OF WITHDRAWAL OF PETITION FOR REVIEW

Of Counsel:

Richard S. Edelman

O’'Donnell, Schwartz & Anderson
1900 L Street, N.W.

Suite 707

Washington, DC 20036

(202) 898-1824

Dated: May 13, 1999

AND PETITION FOR STAY OF ARBITRAL AWARD

Donald F. Griffin
Brotherhood of Maintenance of
Way Employes

10 G Street, N.E. - Suite 460

Washington, DC 20002

(202) 638-2135

William A. Bon

Brotherhood of Maintenance of
Way Employes

26555 Evergreen Road

Suite 200

Southfield, MI 48076

(248) 948-1010

Counsel for Brotherhood of
Maintenance of Way Employes




NOTICE OF WITHDRAWAL OF PETITION FOR REVIEW
AND PETITION FOR STAY OF ARBITRAL AWARD
The Brotherhood of Maintenance of Way Eﬁployes (*“BMWE”) and
Norfolk Southern Railway Company (“NSR”) and Consolidated Rail
Corporation (“Conrail”) reached settlement agreements dated May
6, 1999, resolving the parties’ disputes over the arbitrated
implementing agreement of January 14, 1999 that is the subject of
BMWE's pending petition for review ard petition for stay.
Similarly, on May 11, 1999, BMWE and CSX Transportation, Inc.
("CSXT”) and Conrail finalized settlement agreements resolving
the parties’ disputes over the arbitrated implementing agreement
of January 14, 1999. Accordingly, BMWE respectfully submits this
notice of withdrawal of its petition for review and petition for
stay filed in this proceeding.
Respectfully submitted,
i &
Counsel for BMWE

Dated: May 13, 1999
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I hereby certify that today I served a copy of the foregoing
notice of withdrawal by first class mail delivery upon all

parties of record.

Dated: May 13, 1999

F@v%f——
Donald F. ?/%;{

‘
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BMWE - This Meauti: July at the BMWE

This Month -- JULY -- At the BMWE

(As of 7/20/99)

Victory at Last! Travel Allowance Sustained by Arbitrator! On June 20, 1999, just short of three
years after the signing of the National Agreement on September 26, 1996, Arbitrator Richard R.
Kasher fully sustained the BMWE's position that Article XIV of the agreement applies to all traveling
employees (not headquartered) not just regional and system gangs as the carriers tried to claim. For
more, click here to see the advance copy of the article that will appear in the August issue of the
BMWE Journal.

CDL Interest Arbitration Award. On June 30, 1999, Arbitrator Dana E. Eischen sustained the
BMWE's position that a 30 cents per hour CDL differential, subject to applicable COLA adjustments,
should be afforded to maintenance of way employees who are required to obtain CDLs on the Grand
Trunk Western Railroad. While the award is restricted to Grand Trunk employees, it may have broader
implications because it is based on classic wage determinants that should apply on all carriers.
Members can see more by clicking INFO in the members' section and looking at Circular No. 577.

Conrail Carve-up Arbitrator Jailed! Remember Arbitrator William Fredenberger, Jr., the allegedly
"fair and impartial neutral” who gave rail management all the goodies in the Conrail carve-up? The guy
who cut your wages and doubled your seniority districts?

Perhaps he was distracted by his own apparent corruption at that time. But now he gets to share the
joys of bunking with strangers, living under severe work rules and not being able to go home -- the
very conditions he cheerfully imposed on many of our union kin.

Shortly after Fredenberger issued his Conrail decision, the IRS charged him with "false statements in
aid of preparation of income tax forms" -- federal income tax evasion and possible fraud. On July 1,
1999, Arbitrator Fredenberger pleaded guilty to these felony charges.

His sentence:

five months in a federal penitentiary;

12 more months' probation, with five of these months on "electronic home monitoring” (bracelet);
financial activities monitored and/or approved by his probation officer;

pay federal income taxes for 1993 thru 1996,

pay $58,272 restitution to the Department of Veteran's Affairs.

The BMWE is assessing whether Fredenberger's admission of felonious and apparently fraudulent
conduct shortly after deciding a major case is sufficient zrounds to legally overturn his January 1999
Conrail decision that adversely affected thousands of gandies and B&B workers.

Even in prison, "Arbitrator" Fredenberger will enjoy better conditions than what he forced on us. The
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minimum cell size set by courts for federal prisoners exceeds the space-per-occupant guidelines for
camp cars imposed on CSX and NS employees by Fredenberger. And if he serves his time at Club Fed,
the hardest work he can expect to do is practicing his golf stroke on tax supported links.

New Chairman of Rail Labor Division. Clarence V. Monin, president of the Brotherhood of
Locomotive Engineers, this month succeeded Robert A. Scardelletti, president of the Transportation
Communications Union, as chairmar. ©"the Railroad Labor Division of the AFL-CIO Transportation
Trades Department. Unions comprising the Rail Labor Division besides the BLE and TCU are the
BMWE, Boilermakers (IBB), Dispatchers (division of the BLE), Electrical Workers (IBEW), Firemen
& Oilers (F&O/SEIU), Hotel and Restaurant Employees (HERE), Machinists (IAM), Sheet Metal
Workers (SMWIA), Signalmen (BRS), Transport Workers (TWU), and the United Transporiat.on

Union (UTU).

Made in USA. You can keep up to date on the push for federal legislation to forbid use of the "Made
in USA" label on clothing made in Saipan on the worldwide computer web. Check
www.unionlabel.org and click on the "Hot Issues!" button. You can link up there to the site
maintained by the "Take Pride in America Coalition" (www.takepride.org).

Steelworkers Need Your Support. The United Steelworkers of America at the Kaiser Aluminum plant
in Spokane, Washington, have been on strike/lockout for nearly a year. The strike and now lockout
came after at least two years of record production, safety and profits. Now MAXXAM, the
corporation that owns Kaiser, has started liquidating their assets to fund their fight against the very
people who helped build their company, by taking concessions when times were bad. Kaiser wants to
cut 800 jobs at five plants -- but the jobs would still be there, just held by contractors. Kaiser also
wants to cut wages, benefits and pensions -- even though they have increased salaries for top
management by as much as 200 percent over a three-year period. This labor dispute started September
30, 1998, with an unfair labor practices strike. Kaiser had hired scabs and housed them in trailers
before they started bargaining; unlawfully withheld bargaining information; and threatened retaliation
among other things. When the Steelworkers offered to go back under the old contract on January 14,
1999, Kaiser locked them out. You can help by posting "We Support Kaiser Steelworkers" signs, joing
them on the picket lines, buying American, and/or sending contributions to USWA Outreach
Committee, P.O. Box 6312, Spokane, WA 99217-6312. The Steelworkers say they are "fighting a
Billionaire with a handful of pennies, but we have vowed to last one day longer than it takes."

.
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Brotherhood of Maintenance of Way Employes' -

Affiliated with the A.FL.-C.1.0. and C.L.C. f. .----!“

July 21, 1999

Stephen E. Crable, Chief of Staff
National Mediation Board

1301 K Street, N.W.

Suite 250 East

Washington, DC 20572

Re: U.S. v. Fredenberger
Dear Mr. Crable:

Enclosed are three documents, a “Statement of Facts,” a “Plea Agreement,” and a
“Judgment in a Criminal Case” from U.S. v. Fredenberger, Criminal No. 99-134-A (E.D. Va.).
In essence, these documents show that William E. Fredenberger, Jr., an arbitrator the Board
maintains on its list of arbitrators-and whom the Board has appointed to decide disputes under
Section 3 of the Railway Labor Act and various employee protective conditions imposed by the
Interstate Commerce Commission/Surface Transportation Board, pled guilty to a charge of
“‘assisting in the preparation of a fraudulent personal income tax return, in violation of Title 26,
United States Code, Section 7206(2).” Additionally, Mr. Fredenberger admitted that he had not
filed a federal income tax return for the years 1985 through 1996.

There can be no dispute that Mr. Fredenberger’s conviction and admission regarding his
failure to file tax returns makes him ineligitle to be appointed as an arbitrator by the Board.
Accordingly, the Brotherhood of Maintenance of Way Employes respectfully requests that the
Board remove Mr. Fredenberger from its list of arbitrators. The BMWE also requests that the
Board immediately revoke any pending appointments made to Mr. Fredenberger in cases
involving the BMWE.

Suite 200
President's Dept. 26555 Evergreen Road Secretary-Treasurer's Dept.
FAX 248-948-7150 Southfield, MI 4£076-4225 FAX 248-948-9140
Telephone 248-948-1010
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Mr. Stephen Crable

Re: U.S. v. Fredenberger
July 21, 1999

If you have any questions regarding this letter, please contact me, General Counsel
William Bon or Assistant General Counsel Donald Griffin.

Very truly yours,

e 4. ?%/»57/

President
enclosures

all Rail Labor Chief Executives
J. Sweeney

J. Hiatt, Esq.

R. Allen (NRLC)

S. Powers

W. Bon

D. Griffin

J. Myron

W. LaRue
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December ¥, 1998

Mr. K.R. Pafer
Vice President Lubor Relanons

CSX Traasportation Lng.
500 Water Strwet, Roam 104

Jacksonville, FL 32202-4465

Mr, R.S. Spenski
Vice President-Labor Relatons

Norfolk, VA 23510-2191

Mr. Willigm M. McCan

vice Presidenr-Labor Relations
Conrasl

Two Commerce Square

2001 Market Street, 15-A

Philadelphia, PA 19103
Centlemen.

NATIONAL MEDIATION BOARD
WASHINGTON, 0.C. 20372

Mr._RA johason

President

Brotherhwod Rwy. Carmen-TCU
3 Reseurch Place

Rockville, MD 20850

M. J. Cauczman, Intl VP &
Director Railroad Division
TWUA

§0 West End Avenue

New York, NY 10023

Mr. Sonny Hall

Intl. President
TWUA

80 West End Avenus
New York, NY 10023

Mr Fred Bluckwell, the srbiirator sppointed by the Board o near the above manter, advised me

yestendxy by telephone, confirmed
wbitnaor in this case. In his tewer,

in  terter todsy, that he will be unable 10 serve as the
Mr. Blackwell indicated “{ulpon reconsiderstion, howeves,

mcmmeﬁmcmulcowmotwthismw.luvaeonclud-dlhuldonotlmowwids
cmmymatlwmw&umwmemmalcmwwmomw
in a manner that | deem professionally appropnate...” Accordingly, Mr. Blackwell

renigned as the arbitrator of recond in this master




The Board appreciates Mr. Bluckwell's candot ang cooperanion. The Board will promptly
provide the parties with e aumé ot Substitute neurral.

s E. Crable :
Chuef of Sraff

c6:

Mr Timothy C. Bishop
BRCD/TCU

P.O.Box 8
Cumberland, MD 21502

Mr. Jack W. Medley

2823 Williamson Road, NE
Suite 3

Roanoke, VA 24012

Mr. .V, Waller, Jr
BRC-TCV

127 Baron Carcle
Corryton, TN 37721

Mr. Doaald Crissom
General Chanman
BRCD-TCU

1401 Cedar Crossing Tral
Midiothizn, VA 23112

Mr Al Wybramec
General Chairman
B8RCD-TCU

66 Wilson Avenue
Fords, NJ 08863

Richard S. Edelman, Esq.

Couunsel for the Transport Workers Union
O’Donnoll, Schwartz & Anderson, PC.
190U L Street, NW. Suite 707
Washington, DC 20036
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To Al Gonvall and Westem Maryland Commitiass

From: Jed Docd .
Re: Conrall Spit Up imolermenting Dagcisior

Dear Brotheca and Sictors:
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Eaderation will be meeting With the officer.of the other atfecied Fedsraons sng the
Grand Lodge cfficers ts detarmine a future caurse of asiion.

Ve hgve a5 many qusstions atout this decision as you will have after yau have
rsac b Wea will wike & the merrbeehin in general in né very near futurg gbow: this
declsian. A%S: TS Istter we will be putting ok excenciveguestian and anawer letters as
we have our guestions answerad about this documarn? &0 the membership wiil be awsra
ct our rigiee &ad obligations under s Qacument.

Questions tha! you huve shauld ke dirgsted to any of the Federaion cfficers. As
wo collect the quratuns wo will b pulting OUt GNEWETE It witing Be We gre su¢ "hat

avaryons wii have the 2ams qusstisns.

RSNy we Pt oUt an Ypinien po!l ghewr what the membership desies o 30 In
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Arhitrator Gives Whole Conrail Pie to GCaritiers

Once again, a New York Dock
arbitrator gave the carriers
everything they wanted in an imple-
menting agreement. On January 14,
1999, William E. Fredenberger, Jr.
decided the New York Dock dispute
between BMWE, Norfolk Southern,
CSXT and Conrail by imposing the
carriers’ proposal word for word. The
decision creates huge new seniority
districts on CSXT and Norfolk
Southern and permits the carriers to
subcontract work without notice
related to implementation of their
Operating Plan.

“This unjust and mean-spirited
decision,” said President Fleming,
“works a terrible hardship on BMWE
members and appears motivated by
anti-union animus in the arbitrator’s
assault on seniority district size and
subcontracting.”

The BMWE did not agree to select
Fredenberger to hear the case; he
was appointed over the BMWE's
objections by the National Mediation
Board. Instead, the BMWE asked
the NMB for a list of seven arbitra-
tors from which the union and the
carriers would alternatively strike
names. “If we had been given such a
list and Fredenberger's name had
been on it, we would have struck
him,” said President Fleming. “We do
not consider him a fair or impartial
arbitrator in this area,” he added.

The BMWE appealed Fredenber-
ger's decision to the Surface Trans-
portation Board on February 12, 1999
and asked for a stay of the award on
February 22, 1999. The carriers have
until March 12, 1899 to respond to the
appeal and request for stay.

“Grand Lodge and the involved

systems are mobilizing to ensure
that all affected employees receive
every penny due them under New
York Dock,” said Fleming.

Recently, system otficers of the
involved roads met with Grand
Lodge staff and mapped a strategy
to respond to the Award. “The mobi-

lizations around New York Dock
claims and the filing of our appeal
are only the first steps in BMWE's
resistance to this unjust and mean-
spirited award," said Fleming.
CSXT and Norfolk Southern
recently announced they would
carve-up Conrail on June 1, 1999.

At press time, BNSF has =
threatened to file a ;New York.
Dock notice if they lose an arbi-

* tration with BMWE designed to
reduce the number-of BNSF_
seniority districts from 4710 9.
They state flatly that it BMWE

. does not agree to such a reduc-
tion in seniority districts, EVEN IF

TAKING PLACE UNDER THE

BMWE WINS THE ARBITRATION .

COLLECTIVE BARGAINING
AGREEMENT, they will s.mpl‘y
file a notice with the STB based
on the Fredenberger Award, td, 5
get a second, more sympa%heﬁc :
bite at the apple before a New
York Dock arbitrator. They. s'lm'bly :
believe they have the right -
ignore the contracts becausathg
STB will allow them to do what-
ever they want, LG
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(As of 5/14/99)

Make your voice heard! June 1 is the deadline date for return of bargaining surveys -- just a little more
than two weeks away. Don't let this opportunity to have your voice heard go by. Let your leadership
know what is most important to you. Retrieve your April JOURNAL now, pull out the survey,
complete it and mail it (don't worry about postage, it's already been paid). As of May 7 only 6% of the
surveys have been returned. I know we can do better than 6% and we must do much better than that
because it's imperative that the carriers know we are serious and committed to our issues in the

upcoming 2000 round of bargaining.

. Conrail Carve-up. When the ballots were counted on April 26 for CSX and May 3 for the former
Conrail, BMWE members had ratified implementing agreements by 9-1 and 4-1 margins, respectively.

l The agreements came from negotiations held following the disastrous Fredenberger award (issued on
January 14) which imposed the carriers' proposal word for word. "This unjust and mean-spirited
decision” which included “the arbitrator's assault on seniority district size and subcontracting” placed

l BMWE bargainers in an extremely difficult position from which to negotiate but some improvements
were won. On June 1, NS and CSX will begin to operate Conrail's routes and assets which they had

: carved up between them. NS will now employ some 34,000 people, have 21,600 miles of track and

l extend to 22 states as well as the District of Columbia and the province of Ontario. CSX will go from
29,000 to 34,500 employees, from 18,300 to 22,700 miles of track and run through an additional three

l states for a total of 23.

When is 9 MUCH BIGGER than 47? When BMWE members maintain over 35,000 miles of track
divided into nine sections rather than 47. This is now the case on the Burlington Northern Santa Fe
following the horrendous decision of arbitrator Mittenthal issued on March 11, which reduced seniority
districts from 47 to nine. Weighing BNSF's "large operational need" against the "clear adverse impact
on the work force," Mittenthal chose the carrier. He did, however, "add extra conditions until he felt
the scale was balanced.” Meetings were held with the BNSF oa May 3 and 4 to discuss the application
of the Mittenthal Award and further talks are scheduled in the near future.

STOP Linda Morgan! Call 202-456-1414 and ask for the Vice President's office. Give your name
and where you're from. Let the Vice President know that Linda Morgan must not be
reappointed as STB Chairman because she has hurt working people by breaking their collective
bargaining agreements. (Click on NEWS for more information.) Prior to the issuance of the
Mittenthal Award in their favor, the BNSF let it be known that if they lost, they were going to simply
file a notice with the Surface Transportation Board based on the Fredenberger Award. They were
going to do this because they believe, and have every reason to, that the STB will allow them to do
whatever they want. Under the reign of Linda Morgan as Chairperson since 1995, the STB has
approved highly detrimental mergers aad/or acquisitions throughout the railroad industry. Huge mega-
railroads have been created and in each of these transactions, the STB has approved conditions which
permitted the railroads to alter, modify, or abrogate existing collective bargaining agreements. The
harm done to BMWE members is incalculable. Going from very bad to worse, the STB has also
interpreted the Interstate Commerce Act in a manner which forces arbitrators to make decisions which
also result in the modification or abrogation of our agreements and short circuits the bargaining
process as it should be under the Railway Labor Act. Rail Labor, and the BMWE in particular, have
been fighting the Morgan anti-worker STB with every means available. Morgan's term expired

http:/www.bmwe.org/nw/1999/05may/03.htm 5/13/99










BEFORE THE &
SURFACE TRANSPORTATION BOARD

‘TERED
Office %ﬂ-he Secretay

JAN 19 2000 FINANCE DOCKET No. 33388 (Sub-No. 9
&

CSX CORPORATION AND CSX TRANSPORTATION, INC,,
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY--
CONTROL AND OPERATING LEASES/AGREEMENTS--
CONRALIL, INC. AND CONSOLIDATED RAIL CORPORATION

REPLY OF CONSOLIDATED RAIL CORPORATION
TO PETITION OF THE BROTHERHOOD OF MAINTENANCE OF WAY
EMPLOYES TO VACATE ARBITRATION AWARD
This is the Reply of Consolidated Rail Corporation ("Conrail") in opposition to
the petition filed December 27, 1999 by the Brotherhood of Maintenance of Way Employes
("BMWE"). BMWE's petition asks the Board to vacate a January 14, 1999 New York Dock
arbitration award governing implementation of the transaction authorized in Decision No. 89.

Norfolk Southern Railway Company ("NSR") and CSX Transportation, Inc. ("CSXT") are

submitting separate replies setting forth numerous reasons why the Board should deny the

union's petition. Conrail agrees with and adopts all of the reasons set forth in the NSR and

CSXT replies.

BMWE adopted and agreed to the New York Dock implementing agreement
imposed pursuant to the January 14, 1999 arbitration award (the "Arbitrated Implementing
Agreement"), and should not be allowed to repudiate its agreements. Moreover, Conrail wishes

to underscore the fact that if the Board were to take any action that would eliminate the




continuing effect of the Arbitrated Implementing Agreement on Conrail, there would be
immediate and potentially disastrous operational consequences. The Arditrated Implementing
Agreement continues to govern maintenance of way operations on the Shared Assets Areas
operated by Conrail.’

The Arbitrated Implementing Agreement changed Conrail's pretransaction
maintenance of way arrangements in numerous ways, by providing for allocation of former
Conrail maintenance of way employees among NSR, CSXT, and Conrail/Shared Assets Areas
(Article II, Section 1 & Appendix A); by prescribing seniority arrangements suited to Conrail's
more limited workforce and operations (Article II); and by providing authority for Conrail's
expanded use of contractors and use of NSR and CSXT forces for maintenance of way services
(Article I, Secticn 1(h)-(i)). As NSR and CSXT explain in their replies to BMWE'’s petition, the
settlement reached with BMWE in May 1999 made certain modifications to the employee
allocation mechanism prescribed in the January 14, 1999 award. But that settlement did not
change in any way the other provisions governing maintenance of way operations on the Shared
Assets Areas that the New York Dock referee found necessary to implementation of the Conrail
transaction. Conrail's current arrangements governing completion of transaction-related capital
projects (Arbitrated Implementing Agreement, Article I, Section 1(h)); major repair and renewal
of track and structures (Section 1(i)(1)); supply of welded rail (Section 1(i)}(2)); component
reclamation and supply of prefabricated track work (Section 1(i)(3)); repair, maintenance, and

refurbishment of maintenance of way equipment (Section 1(i)(4)); and repair and renewal of

! The January 14, 1999 award, including the Arbitrated Implementing Agreement, is
reproduced as Exhibit 1 to NSR’s Reply to BMWE’s petition.




track and structures over and above routine maintenance (Section 1(i)(5)) all owe their origin and
continued authority exclusively to the Arbitrated Implementing Agreement.

If BMWE were to succeed in having the January 14, 1999 award vacated, we

expect that the union would attempt to interfere with operations on the Shared Assets Areas by

contending that Conrail is once again bound by terms of pretransaction labor arrangements that
were modified or superseded by the Arbitrated Implementing Agreement. We expect that
BMWE would waste no time in making this new argument to Conrail, NSR, and CSXT, with a
potential effect on the rail industry as a whole. Given Conrail's unique position in the United
States rail network, a decision vacating the January 14, 1999 award could have a very
destabilizing effect on nationwide rail operations. For that reason, as well as the many others

explained in NSR's and CSXT's replies, the Board should deny BMWE's petition.

Respectfully submitted,

Yol B./onns, Lﬁe

John B. Rossi, Jr.
Consolidated Rail Corporation
2001 Market Street 16-A
Philadelphia, PA 19101-1416
(215) 209-4922

Dated: January 18, 2000




CERTIFICATE OF SERVICE

I hereby certify that I have, this 18th day of January, 2000, caused copies of the

foregoing Reply Of Consolidated Rail Corporation To Petition Of The Brotherhood Of

Maintenance Of Way Employes To Vacate Arbitration Award to be served upon the

following, in the manner indicated:

Donald F. Griffin (by hand)

Assistant General Counsel

Brotherhood of Maintenance of Way Employes
10 G Street, N.E., Suite 450

Washington, D.C. 20002

Richard S. Edelman (by hand)
ODonnell, Schwartz & Anderson, P.C.
1900 L Street, N.W., Suite 707
Washington, D.C. 20036

William A. Bon (by Federal Express)
Brotherhood of Maintenance of Way Employes
26555 Evergreen Road, Suite 200

Southfield, MI 48076

Ronald M. Johnson (by hand)

Akin, Gump, Strauss, Hauer & Feld, L.L.P.
1333 New Hampshire Avenue, N.-W., Suite 400
Washington, D.C. 20036

Nicholas S. Yovanovic (by Federal Express)
Assistant General Counsel

CSX Transportation, Inc. J150

500 Water Street

Jacksonville, FL. 32202




Joseph Guerrieri, Jr. (by hand)

Debra L. Willen

Guerrieri, Edmond & Clayman, P.C.

1625 Massachusetts Ave., N.-W., Suite 700
Washington, D.C. 20004

Jeffrey S. Berlin (by hand)
Krista L. Edwards

Sidley & Austin

1722 Eye Street, N.W.
Washington, D.C. 20006

John B. Rossi, Jr.










AKIN, GuMP, STRAUSS, HAUER & FELD, L.L.P.
ATTORNEYS AT LAW

AUSTIN

BRUSSELS A REGISTERED LIMITED LIABILITY PARTNERSHIP
DALLAS INCLUDING PROFESSIONAL CORPORAT ONS
ik | 333 NEW HAMPSHIRE AVENUE, N.W.

LONDON
LOS ANGELES SUITE 400

MOSCOW WASHINGTON, D.C. 20036
NEW YORK (202) 887-4349
PHILADELPHIA FAX (202) 887-4288

I Pah WRITER'S E-MAIL ADDRESS JKRELL@akingump.com
WASHINGTON

January 18, 2000

ENTERED
Office of the Seeretary

Vernon A. Williams, Secretary
Surface Transportation Board N19 2000

/ Part ot
o~ 9\9\

Re: Finance Docket No. 33388 (Sub-No.
\

1925 K Street, N.W.

Washington, DC 20423 blic Record

8

Dear Secretary Williams:
3
Enclosed for filing with t d are the original and ten copies of the Reply of CSX
Transportation, Inc. (“CSXT") to Petition of Brotherhood of Maintenance of Way Employes to
Vacate Arbitration Award. An addi:ional copy of the Reply is also included to be date-stamped
and returned to the waiting messenger.

Also enclosed is a disk of the Reply of CSXT.
Thank you for your assistance.

Sincerely yours,

Joil— Ly

Jonathan Krell

JK/db
Enclosure

cc:  Richard S. Edelman
Donald F. Griffin
William A. Bon




AKIN, GuMP, STRAUSS, HAUER & FELD, L.L.P.

January 18, 2000
Page 2

J.S. Berlin

Mark R. MacMahon
John B. Rossi, Jr.
Jeffrey H. Burton
J.J. Parry

Joseph Stinger
C.A. Meredith
Debra Willen
Robert Reynolds
G.J. Francisco, Jr.
R.P. Branson




BEFORE THE
SURFACE TRANSPORTATION BOARD

A~
FINANCE DOCKET NO. 33388 (Sub-No. 88)

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY
--CONTROL AND OPERATING LEASE/AGREEMENTS--

CONRALIL, INC. AND CONSOLIDATED RAIL CORPORATION

REPLY OF CSX TRANSPORTATION, INC. TO
PETITION OF BROTHERHOOD OF MAINTENANCE
OF WAY EMPLOYES TO VACATE ARBITRATION AWARD

Ronald M. Johnson

Jonathan M. Krell

AKIN, GUMP, STRAUSS, HAUER
& FELD, L.L.P.

1333 New Hampshire Avenue, N.W.

Suite 400

Washington, D.C. 20036

(202) 887-4114

Counsel for CSX Transportation, Inc.

January 18, 2000




INTRODUCTION
The Brotherhood of Maintenance of Way Employes (“BMWE") has filed a petition io

vacate the arbitration award issued by William E. Fredenberger, Jr. BMWE’s petition is without

merit and should be rejected.’

The Board recently rejected similar arguments made here by BMWE in Norfolk Southern
Corp. - Control -- Norfolk & Western Ry. Co. and Southern Ry. Co. (Arbitration Review),
Finance Docket No. 29430 (Sub-No.21) (served Dec. 15, 1999) (hereinafter “NS Control™). In
that decision, the Board held, consistent with all known legal precedent, that there was no basis
for vacating another award by Arbitrator Fredenberger absent a showing that there was a nexns
between the crime to which he pled guilty and demonstrated bias in the New York Dock
arbitration. BMWE s allegations here similarly fail to meet that standard. Instead, BMWE tries
to misdirect the Board by arguing that it was prejudiced, because Arbitrator Fredenberger
allegedly conducted the arbitration hearing in a manner unfair to BMWE and could not possibly
have adhered to legal precedents. These arguments are without merit.

Any argument that Arbitrator Fredenberger conducted the hearing in an unfair manner
could have been, and should have been, brought by BMWE at the time it filed its February 12,
1999 Petition for Review of the Fredenberger Award in this Finance Docket. Any such
procedural complaint did not depend on the subsequent discovery of Arbitrator Fredenberger’s
tax woes. Such arguments are foreclosed now, because the time to appeal the award has long
passed. Moreover, BMWE voluntarily withdrew its petition after reaching settlements with

CSXT, Norfolk Southern Railway Company (“NSR”) and Consolidated Rail Corporation

' Norfolk Southern Railway Company and Consolidated Rail Corporation are filing their own
replies to BMWE'’s petition.




(“Railroads™), and the Board accordingly dismissed BMWE’s petition. Indeed, these
settlements, reached with the Board’s encouragement, estop BMWE’s Petition to Vacate. In any
event, there is no merit to BMWE’s contentions regarding the conduct of the hearing.

BMWE's argument that Arbitrator Fredenberger was incapable of following Board and
court precedents likewise has no connection to his subsequent guilty plea. Even assuming
Arbitrator Fredenberger misapplied precedents in reaching his award (which he clearly did not),
if he did so BMWE should have been aware of such errors, whether or not he properly filed tax
returns. Indeed, BMWE’s Petition for Review contended that Arbitrator Fredenberger
misapplied Board and D.C. Circuit precedents. If BMWE felt so strongly about his alleged
misapplication of legal precedent, it should have continued its appeal. It chose not to do so,
instead reaching final and binding settlements with the Railroads and withdrawing its appeal.
Having abandened these same attacks on the Fredenberger Award, BMWE cannot resurrect them
in the guise of its Petition to Vacate.

While BMWE cannot show that it suffered any prejudice, vacating the Fredenberger
Award would seriously prejudice the Railroads. If the award were vacated “ab initio,” and the
settlement with NSR reopened, as may be intended by BMWE, the completed allocation of the

nearly 3,000-employee Conrail maintenance of way workforce between CSXT, NSR and

Conrail, operator of the Shared Assets Areas, would be in jeopardy. For example, the allocation

methodology for all three Railroads must be identical or else the single workforce cannot be
divided. While BMWE does not criticize its settiement with CSXT, that settlement included the
allocation methodology from the arbitrated implementing agreement. There must be finality in
order that parties can take such actions. This is the one of the reasons for the principle, followed

by the Board in NS Control, that arbitrations are not to be disturbed merely because it is later




determined that the arbitrator committed an impropriety unrelated to the subject of the
adjudication.

For these reasons, BMWE’s Petition to Vacate must be denied.

EACTS

The Railroads were required by the employee protective conditions imposed on the
Conrail Transaction to enter into the necessary implementing agreements with the labor unions
before the Conrail Transaction could be implemented. Decision No. 89, CSX Corp. and CSX
Transportation, Inc., Norfolk Southern Corp. and Norfolk Southern Ry. Co. — Control and
Operating Leases/Agreements — Conrail, Inc. and Consolidated Rail Corp., Finance Docket No.
33388 (served July 23, 1998). In the maintenance of way area, the Railroads had to reach an
implementing agreement with BMWE and certain shopcraft unions. Most maintenance of way
employees are represented by the BMWE. However, employees who repair and maintain

equipment used to lay rail and ties and maintain the roadbed, roadway mechanics, are variously

represented by BMWE and the shopcraft unions on different railroad properties.’

As the Board knows, the Railroads reached negotiated implementing agreements with
most unions. In fact, a number of these were reached before the Board approved the
Transaction. The Railroads were not, however, able to negotiate an agreement in the
maintenance of way area. Therefore, the Railroads on August 24, 1998 served notice under
Article 1, Section 4 of the New York Dock and other employee conditions on BMWE and the

shopcraft unions to reach an agreement through arbitration. Section 4 specifies the procedure for

? The shopcraft unions include International Association of Machinists and Aerospace Workers,
International Brotherhood of Boilermakers, Blacksmiths, etc., National Conference of Firemen
and Oilers, Sheet Metal Workers International Association, Carmen Division of Transportation
Communications International Union, and the International Brotherhood of Electrical Workers.




the selection of a neutral in such circumstances. William Fredenberger, an experienced New
York Dock Arbitrator, was appointed by the NMB pursuant to Section 4 of the Board’s
conditions.

BMWE states that it “did not participate in the selection of Fredenberger . ...” BMWE
Pet. at 1. For this statement, BMWE refers to the Declaration of Joel Myron, Director of
Research for BMWE, who, using identical phraseology, states that “BMWE did not participate in
the selection of Fredenberger.” Myron Decl. at§2. BMWE’s contention, like many of its
contentions, is misleading. In fact, BMWE did participate in the efforts under Section 4 to select
an arbitrator. In that effort, BMWE refused to agree to any arbitrator suggested by the Railroads
or the other unions. BMWE’s single-minded refusal to agree on an arbitrator was detailed in a
November 4, 1998 letter to the Railroads from the one of the shopcraft unions, Iniernational
Association of Machinists and Aerospace Workers (“IAM”). 1AM Submission, Exh. K-1
(“Upon questioning, the BMWE representative stated that he would not agree to any suggested

al.”’) (emphasis added).

Notwithstanding BMWE’s assertion to the contrary, it is beyond dispute that BMWE
participated in the selection process for an arbitrator. Ironically, BMWE guaranteed that the
arbitrator would be selected by the NMB by refusing to agree to any arbitrator. Given BMWE’s
position, the Railroads had no choice but to request the NMB to appoint a neutral. BMWE states
that Mr. Fredenberger *“was imposed by government fiat.” BMWE Pet. at 13. Certainly,

Arbitrator Fredenberger was appointed by the NMB, but only after the parties failed to reach

agreement on a neutral. There is nothing unusual about this. It is what Section 4 of New York

Dock provides in the event the parties fail to agree on the selection of an arbitrator. Section 4

requires that in the event of such disagreement, “the National Mediation Board shall immediately




appoint a referee.” Obviously, if there was no mechanism to select an arbitrator absent
agreement, then one party would be able to frustrate the process. It is for this reason that
Section 4 provides for NMB appointment of a neutral. The Washington Job Protection
Agreement and Railway Labor Act similarly provide for the appointment of an arbitrator if the
parties are unable to agree on one. Seg, €.8., 45 U.S.C. § 153, First (I). BMWE complains now
(but not at that time) that the NMB appointed a neutral instead of providing a list of arbitrators.
BMWE Pet. at 3. However, nothing in Section 4 of the New York Dock conditions imposes an
obligation on the NMB to provide a list of arbitrators.

BMWE states that Mr. Fredenberger’s appointment was “over BMWE’s objection” and
that, “if given a choice, BMWE would not have agreed [sic] have Fredenberger’s [sic] hear the
case, and it would not have consented to his appointment.” BMWE Pet. at 9. CSXT is not
aware that BMWE ever filed any objection to the appointment of Arbitrator Fredenberger.
Neither BMWE or its declarant, Joel Myron, ever specify when, where or how BMWE’s
“objection” was noted