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Honorable Vernon A. Williams JAN19 2000
Secretary

Surface Transportation Board

1925 K Street, N.W.

Suite 700

Washington, D.C. 20423

Re:
CSX Corporation and\CSX Transportation, Inc,
tion and Norfolk Southern Railway

Company--Control and (

Dear Mr. Williams:

I enclose for filing in the above-referenced proceeding the original and ten copies of
the Reply Of Norfolk Southern Railway Company To Petition Of The Brotherhood Of Maintenance
Of Way Employes To Vacate Arbitration Award and of the Reply Of Consolidated Rail Corporation
To Petition Of The Brotherhood Of Maintenance Of Way Employes To Vacate Arbitration Award.

Thank you for your attention.

Siymfm%u]]y’ %
Jeffrey’S. Berlin

Attorney for Norfolk Southern

Railway Company

Enclosures

cc: Donald F. Griffin
Richard S. Edelman
William A. Bon
Ronald M. Johnson
Nicholas S. Yovanovic
John B. Rossi, Jr.
Joseph Guerrieri, Jr.
Debra L. Willen
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CSX CORPORATION AND CSX TRANSPORTATION, INC.,
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY-
CONTROL AND OPERATING LEASES/AGREEMENTS—
CONRAIL, INC. AND CONSOLIDATED RAIL CORPORATION

REPLY OF NORFOLK SOUTHERN RAILWAY COMPANY
TO PETITION OF THE BROTHERHOOD OF MAINTENANCE OF WAY
EMPLOYES TO VACATE ARBITRATION AWARD

Jeffrey S. Berlin

Krista L. Edwards

Mark E. Martin

SIDLEY & AUSTIN

1722 Eye Street, N'W.
Washington, D.C. 20006
(202) 736-8178

Jeffrey H. Burton

NORFOLK SOUTHERN CORPORATION
Three Commercial Place
Seventeenth Floor

Norfolk, Virginia 23510

(757) 629-2633

Attorneys for Norfolk Southern Railway
Company

Dated: January 18, 2000
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CSX CORPORATION AND CSX TRANSPORTATION, INC,,
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY--
CONTROL AND OPERATING LEASES/AGREEMENTS~-
CONRAIL, INC. AND CONSOLIDATED RAIL CORPORATION

REPLY OF NORFOLK SOUTHERN RAILWAY COMPANY
TO PETITION OF THE BROTHERHOOD OF MAINTENANCE OF WAY

EMPLOYES TO VACATE ARBITRATION AWARD

Twelve days after the Board, in another case, denied the motion of the Brother-
hood of Maintenance of Way Employes (‘BMWE) to vacate a New York Dock arbitration award
because it was rendered by William E. Fredenberger, Jr.,'! BMWE has petitioned the Board to
vacate a New York Dock arbitration award because it was rendered by William E. Fredenberger,
Jr. The union’s petition in this case, like its motion in the other case, is without merit and should
be denied.

This is the Reply of Norfolk Southern Railway Company (“NSR”) to BMWE’s
petition. Replies are also being submitted separately by CSX Transportation, Inc. (“CSXT") and

Consolidated Rail Corporation (“Conrail”).

A Norfolk Southern Corp.—Conirol—Norfolk & Western Ry. and Southern Ry. (Arbitration
Review), Finance Docket No. 29430 (Sub-No. 21), decision served December 15, 1999 (TCU

Arbitration Appeal).




STATEMENT OF THE CASE

The January 14, 1999 arbitration award challenged by BMWE? was the product of
a four-day hearing conducted in December, 1998. The award applied to NSR, CSXT, and
Conrail, and to seven labor unions, including BMWE, and was intended to govern the rearrange-
ment of maintenance of way forces -- approximately 3,000 emoloyees in all -- in connection with
NSR’s and CSXT’s commencement of operations over the rail properties of Conrail as author-
ized in the Board’s Decision No. 89. Two of the affected unions, BMWE and the International
Association of Machinists and Aerospace Workers (“IAM”), filed petitions for STB review of
the award as it affected their interests. Both unions thereafter settled their disputes with the
carriers, entered into voluntary New York Dock implementing agreements, and withdrew their
review petitions. The Board dismissed the review proceedings by decision served on May 19,
1999

On June 1, 1999, NSR and CSXT began their operations over Conrail’s rail
properties. Each of the more than 3,000 maintenance of way employees of Conrail was allocated

to either NSR, CSXT, or Conrail (as the Shared Assets Areas operator) -- more than 2,800 of

’ The January 14, 1999 award, including the implementing agreement imposed in the

award, is reproduced as Exhibit 1 to this Reply. The copy of the award which BMWE has pro-
vided to the Board as an attachment to the union’s petition is missing one page of the imple-
menting agreement, which was attached to the award. That page was inadvertently omitted when
Mr. Fredenberger originally mailed his award to the parties; Mr. Fredenberger immediately sent
that page to the parties in a supplemental mailing, and we are therefore including the entire
award here in the interest of completeness.

’ None of the five other labor unions covered by the award -- the Brotherhood Railway
Carmen Division of the Transportation Communications International Union; the International
Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers & Helpers; the Interna-
tional Brotherhood of Electrical Workers; the National Conference of Firemen & Oilers; and the
Sheet Metal Workers’ International Association -- sought STB review.
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them leaving Conrail employment. Each employee was placed on an appropriate seniority roster
and began working on the newly configured railroad.

The arbitration award was rendered by William E. Fredenberger, Jr., who had
been designated by the National Mediation Board (“NMB”) on November 13, 1998,* after
BMWE refused to propose a referee or agree to the selection of any referee who might be
proposed by any other party.’ As this Board knows, on April 7, 1999, three months after
rendering the award, Mr. Fredenberger, who had served the public and the rail industry for more
than twenty years as General Counsel of the NMB and then as a professional neutral referee,
pleaded guilty in federal court to one count of assisting in the preparation of a fraudulent
personal income tax return; he was sentenced for his offense on July 1, 1999.

On December 27, 1999, more than seven months after the Board had dismissed
BMWE's petition for review, and nearly six months after the railroads had consummated the
Conrail transaction, BMWE filed its petition asking the Board to vacate the Fredenberger award
on the basis of Mr. Fredenberger's conviction. BMWE contends that the NMB, which desig-
nated Mr. Fredenberger to serve as neutral referee, was aware that Mr. Fredenberger had been
the subject of an investigation by the Internal Revenue Service more than a year before his
designation (Pet. at 1-2, 6, 9-10); that it was improper for the NMB to appoint Mr. Fredenberger
without first disclosing this information and obtaining BMWE's consent to the appointment (id.
at 1-2, 9, 18); and that BMWE was prejudiced by assertedly "having to present a legal argument

to a man who had no regard for the requirements of the law" (id. at 15). On those bases, BMWE

The NMB’s letter designating Mr. Fredenberger is reproduced as Exhibit 2 hereto.

' This was explained on the hearing record. Transcript at 631 (transcript excerpts are

reproduced as Exhibit 3 to this Reply).







