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S7. Tho righta weuld "flip in" when, aaoag othor thinge, a poraon er 
group obtained 91 ownerehip of Conrail ataek. Upon "flippiag in," each right 
would ontitla ths bolder te reeoivo coaaon otoek of Coarail having a value of 
twico the omrciee priee of the right. Thet ia . eeeh right would perait the 
holder re pureheoe newly ioouod oooaon otoek of Conrail at half priee. The 
poroon or group eequiring tho 'i91 or groeter ovnorohip, hwovor. would be 
insligibl'.. te oxereioe each rlgbto. Thue, the Righte Plan would dilate tho 
scquiror's squity end votiag pooition. TV* righte would "flip over" If Oonrail 
wore te .ogage in a aerger in whieh it waa aet tho eurviviag entity. Holdere of 
righte, othor thon the aequirer, vould then hovs ths right te buy otoek of tho 
eurviviw eatity at half priee. again diUtiog the oequiror'o paoition. 

59. At any tiae prior t;:' the Oiotribution Deto. tho Ooord of 
Oiroetaro of Conrail eould either rodooa tho righte for a oaaiaal payaeat or 
Mend tho Righti A«r««aent to render the righto iaopptieabla te an aequirer 
approved by th* Boorc «y virtue of ito rodooptloo and aainiMiat provieieae. 
ths origiaal Righta Plan plaood the pouwr to approvs prevent en ocquioition 
in Coarail'a duly olooted BoerH ef Direetore. 
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59. Ths Soptaabor 29. 1995 adoption ot tho Centinuing Director 
Requirseont eheogod thio rooorvation of power. It oidod on additional 
requirsa.'>at for aaeadaeat of tho Righto Agrooaoat or redeaption of the righto. 
Fer eueh ot-tlon to be effeetive, at 10001 two aaabara of tho Ooard ouot ba 
"Contlnaiag Diraetora." and the aetlm. aoot be apprawod by a aojority of ouoh 
"Coatlaaiag Diroetore." "Oontiauiag Direetore" are defined as aaabere of the 
Conreil Daard as af SapteoMer 29. 1995. i .e.. die loeaaboata. or their 
hondpi ôd aueaoooera. 

99. By adaptlag the Oaatlaulng Director Roqulraaant. the Dofoadant 
Diroetoro iatoatloaally and dellboratoly hovr attoapted to deotroy the right of 
eteekhoIdere of Oearail te ropUee thea vitf. oov diroetore vhe would hevo tho 
power te rodooa the righta or aaead tha Righta Agraaaaat in tha event that ouch 
new direetore deaaad aaah aatiao to bo in the beat Intoreate ef the oaapany. 
That ia. laoteod of vootlag tbo pouar to aeaapt or reject on oequloltian in tho 
duly oloetod Board of Diroetoro of Conrail. the Righto Plan ss aaiadsd daetroya 
ths pawer of a duly elootod Board to oct in eonnoetion with aoquioition offore, 
unleoe eueh Boord hoppaoo te ooaoiot of tbe curroat Ineaobonta er their 
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hand-picked oueoooooro. Thue. tho Ooatlnuiag Dlroelor Roquiroaaat 1« tha 
ultioato entronehaont dovlee. 

81. The eontinuing Oiroetor Requiroaent ia lavatid par ae uadsr 
Psnnsylvania atatJtory law, io that It parporta t< Halt tha diacratiea af 
future Boordo of Coarail. Ponoaylvaata law raquin* that aay aueh liaitatien on 
Board diacretion be oot forth In a By-Law adapted by the otookhoIdere. See Pa. 
acL 00. 1721. Thue, the Deiondant Diroetoro were without pawer to odopt eueh e 
provioion uniuterolly by 'iaoadlwg tho Righte Agreeaent. 

92. Addltioaatly. tha Cjatlouli^ Diroetor Roquiroaoat io Invalid 
under Oanrail'o Dy-Louo aad ArtleUo of laeorporatier.. ' ader Seetioa 3.5 af 
Cenrail'a Dy-Lowa, the povoc to diroet tho aaaagaaent »r »na booiaoao ead 
affaire ef Oenrail io broadly vaatad In Ito duly el«nt*,> ooord of directera. 
I wafer ee t>« Ooatlauing Diroetor Roqulraaont purporte te roatriet the paser 
ef Cenrail'a luly eloetod board »f diroetore to rodooa tho righte or aaand the 
Righte Agrosaont, i t aenflieto with goetlon S.f of Oonroil's By-Lon and ia 
thsrsfors of no aeaes or offoet. Article Eleven of Oonrail'a Artieloe of 
Incerperatien poraita Coarail'a ontlro board to »^ raaovod vithout eouoe by 
stockholder 
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vets Reed together vith Saetim 3.5 ef Ooaroil'e ByLaoa. Article Eleven 
enableo Coorail'a atock̂ oldora to replace the entire ineuabont board vith a aav 
board fully )apowarod t.i direct ths aaaageaeat of Cenrail'a bueiaaea and 
affaire, aad, apooifieally. te riideaa tha righte or aaead the Righto Acrooaont-
Inaofar aa .ha Or«tiaoik,- Direetar Requireaeat purporte te render oue'. oetlon 
iopooolbl*, it r;anf Uete .'it*; ««nre11'e Artieloe of loaorperatian and la 
therefore of b> caae* or crfoet. 

93. Porthoraoro. tho adoption of the Ceatinuing Oiroetor Requireaeat 
eonotitutod o broaoh of the Dofoadant Diroetoro' fidueiary duty of loyalty. 
There oxiotod ee iuetif<aatioa for ths diroetoro to attoapt to aegat" tho right 
of otoefcholdore te elect e aa«' Boord in tho event the ataekholdora dia^rae 
vith tho Jacubbant Baord'o pol eioo. incladiag tboir roapaoae to en aoquioition 
propoaal. 

94. Moroovor. while the Defendant Diroetore dioelaoed the odaotion af 
the OooMnuing Diroetor Roqaireaont. they heve felled to diaeloaa ita 
illegel1i:y aad tha illegality ef their eonduet In odoptiag it. If thoy aro net 
roquirod to ooko oorroctive diaeleaaroo. dofoadaata vill porait tha diaclooure 
of the Coatiauiag Director Roquireaeot'e adoption te diotort eteokholder 

V 
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chciee in eonnoetion v i th the opociol aeoting. the CSX Offer, aad ( i f they hove 
net o n e ^ ^ f u l l y looked up voting euntrel cf Oenrail by then) in tho noxt 
annual a loc Mor j f diroetore. Tho Oofondant Oirectoro' ooaduet ia thue 
fraudulent .n that thoy hove fa i led to aet f a i r l y and haooetly toward the 
Conreil 14or.4hoIdere. ond intended te prooorve their Ineaaboney and that ef 
c u r r a t aenagaaeat, to tha detriaont of Ooaroil 'e etockholdera aad other 
canetituooeioe. Aeeordlngly, ouoh action ahould be decUrod void end of no 
force or e f fvxt . Fu.-thoraore, adequate eorroetivo diocloeurg eheuld be 
required. 

Conrei I'o Charter P o r a l U The Maoval 
and Raplecsasnt of I te Entire Ooard of 
Diroetore At I te Noxt Annaal Meetiag 

95. Ae noted abave, p U i a t i f f HS Intonde to focl l l ta to tne HS 
Propoool by replacing ths Conrail boord ot Oonreil'e ooxt annual aeotieg. 
Conrei I 'e next onnoel aoetiag l a aehedulod lo be hoW on Mey 21, 1967 
(aceordlag to Cooroil 'o April 3 . 1996 Proxy Statooont, oo f i lod with tne 
Soeuritiee and Exehaogo Oaaaiaaien). 

98. The Dofoadant Diroetoro odoptod the Coatinuing Diroetor 
RoquirMont In port boeouoo thoy rooognizod thet under Coorail 'a Art ic leo, i te 
entire 
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8oerd, even though staggered, aay be roaoved vithout cauoe at OaaraiI'o oaxt 
annual ;Joeting. 

87. Soe:ion 3.1 of Oenrail'a By-Lowe previdee that the Oenrail Board 
ohall aonolet ef 13 diroctere. but prcaortly thoro are only 11. Tho Conreil 
Board ia claaaified Into three claoooo. Eaeh claoo of directera sarvoo for e 
tera ef throe yeoro. which terae ara ataggared. 

88. Article 11 of Coarail'e Articleo previdee thet: 

The ontlro Board of Diroetoro, or e elooo of the Board ̂ r a the B(»rd lo 
cleooifiod titr roopoet to ttie power to eloet diroetoro, er eay indivikSial 
directo*' any be raaovod fraa offleo witiiout aaaigning any cauaa by vote of 
etee*-iioldofa eat'tied te eaat at Uaat a Majority of tho votoo which all 
otoxklioldoro WOJU be entitled to eaot at any onaaol oloetion of diroetero 
or 'if eueh ̂ iooo of diroetero. 

til. Under the pUin Uaguage of Article 11. tha eatire Conrail Board, 
er eny ene or aore of ConreiI'e diroctoro. any ba raaovod without oouoo by a 
aajority vote of tho Oenreil eteekholdere entitled to vote et the Annuel 
Heating. PUintiffo anticipate, hawsver, that defendente will orguo that undor 
Article 11, only one claoo oey bo raaovod et each aanual aeoting. Aeeordlngly, 
plaintiffa aoek a decUratery jadgaant that 

45 

mm 

198 



[CAPITAL PRINTIHO STSTEMS] [FIU 
<PAfiE> 

HAIC: M:\ED0AR\0EHERAL\87529\67528X1.0UT] [OATE: October 24, 1806] [TUC: 1:43 I'M] (PAAE 293] 

pureuant to Article 11, the eatir.. ̂ .onrai I Boord. or ony one or aore of 
Cenrail'a direetore. ao.' bo roaoved without eouoe at Oonreil'e noxt annual 
aeoting. 

DecUratery Relief 

79. The Court aay grant tha daeUrotory roUof oought herein pureuant 
to 21 U.S.C. so. 2291. Tho Defoadaat Diraetore' adoption of the CSX Trenooetion 
(with ito diecriainatery Charter Aaoadaoat poioon pill, and otote oati-tekoovor 
stetuto trootaont and draoanlan laok-ap provlolono) ao voll oo thoir oorlior 
adoption of the Gaatlauing Diroetor Requiroaent, clearly deaoootroto thoir bad 
faith oat.oachaoat aotlvatian aad, la light of tho HS Prapooal. that there ie a 
subatantial aootrovoroy botMon tho portloo. lodood. given tha NS Propooal, the 
advaree I'igol intoreate of tho portloo oro reel end ioaadiata. Oafondonte ean 
ba expowtod to vigerauoly appoao each Judielal doeUratlon oought by 
pleintlffe, in order to aoiatoin thoir ineaaboney end dofoot tha HS Prepeoel --
doapite the bonofite it would provide to ConreiI'e otookhoIders snd other 
constituoocloo. 

71. The gruatiog af tho roquootod decUrotery relief vill eorvs ths 
public Intoreet by affording roHof froa uaoortoiaty aad by ovoidiog doUy oad 
will aooaorva judicial raooareoo by ovoidiog pieeoaool litigation. 

mm 
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Irraporoale Injary 

72. Tha Defoadaat Oirectoro' adoption of the CSX Treaaoetion (vith 
i t a diaeriaiaatery Charto Moadaoat. poiao'i p i l l and otote antitukaovor 
etatate trootaont end drfoonion lock-up proviaiena) aa v e i l ea the' osr l lo r 
odoption of tho Contiauikf Diroetor Roquirsaent throotoaa te deny Cenra i l 'a 
atoefcholdera thair right te axer^iee thair corporate frenehiee vithout 
aanipuUtion, ooercion o< foloe ond aieleodiag diaeloouroe ead te doprivs thoa 
of a aniqua appertunity o rooeive aaxioai value for thoir otoek. Tho rooultiag 
injury te p U l n t i f f e ood t i l of Oonroil'e otoofcholdore vould oot be adequately 

l i e in aeooy daeatoa ood would cooatitata Irraporoble hora. 

Dorivotivo Allogationo 

73. P U i o t i f f o b'iag oooh of the oouoeo of action reflected in Counte 
One through Seven and F>-..rtoon aad Fifteen below inciv idoel ly ond d i rec t l y . 
Alternotlvoly. te t^, extent roquirod by low. p U i n t i f f o bring aueh eouooo of 
actien derivetiv.ky on boholf of OoaroiL 

74. Ho laaaad haa booa p* ^ en Oanrai I 'a Hoard ef Diroetero to 
preeeeute the eU ia . . oot fort^ noroln 

47 
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aiaea. for tha r*aaono oot forth balaw, eay oueh doaand would hove boon a vein 
and uaaleoo aet: 

a. The Oofeadant Diraetore hove eetod frouduloatly b/ purauing 
dofondante' OMpoign of alatnfaraation, doocribod above, in order to 
cooroe. a'olood. ood aonlpuUto Oonrail ohoroholdoro to mrlftly deliver 
control of Conrai I to tho law biddor. 

b. Tho for* of rooolutlon by whieh the oharoholdoro oro boiag 
aeked tu lyprovo the Chortor Aaendaent ie illegal and ultro viroo In thet 
it purporte to authorize the coarail Boord te dioerlainotorily vithhold 
filing the oortlfioato of aaat-daaat even after ohoroholdor approval. Thuo, 
ita aubaloolon to the oharohalloro lo lUogol or. ultra viroo and thoroforo 
oot aobjoet to the protoetlona of the bueiaeoe fadgaeat rula. 

e. The coarail diroetoro' i»leetive aaoodaent of tho Oenreil 
poioc<< pill end dlocriolaatory preferwitlel trootaont of tho CSX 
Tranaaction undor tho Ponaoylvonia Buoinooe Oeabiaotion Stetuto wore 
aotlvotod by thoir poroaaol intoroot in aatroaohaoat. eenatituting a brooch 
of 
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thoir fidueiary duty of Ipyotty aad roodorlag the buol 
iaapplioobU. 

t ruU 

d. Tho dofoadant liroetoro' adoption of tbo brook-op foe end 
otoek option laek-upo in favor of CSX woo aotlvotod by thoir ^rooool 
intoroot in ontroaehaoat. eoaotitutiog a breaoh of tboir duty of loyalty 

riag the bueiaeaa judge mt rale iaappliooblo. 

o. Tho Ooatiauiag Diraetor Roquirsaent lo illegal aad ultra 
virao uader Peaaoylvaaia atatutory low and ondar Cenrei I'e ehertor aad 
byUaa. rendering tbe buoioooo judgaont ruU inopplloabU to ito adaption 
»y tha Diraetor Dofar<1a»U. 

f. In odaptiag tha Oaotlnalag Diroetor Requiraaaat. aaoh of tho 
Dofoadant oiroatara hoe failed te act feirly ond haaootly toward Conreil 
ond Ito otoakhaldero, looofar oa by doiag ae tha Defendant Direetora, te 
proaarve their awr. iaauHbaney. havo purportod to eliaiaate tho 
etoofcheldoro' fondaaontal fromdiloo right to oloet diroctoro who would be 
roooptivo to o oolo of eontrol of Coarail to tha hiBhoot biddor. Tnere ie 
eo rooaon to think that, having odaptod thie 
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ultiaoto In oatroaohaoat deviooo, tho Dofoadant Olroatora would take oetioo 
that would ollalaato It. 

g. Additionally, tho Dofoadant Diroetero have acted 
freodulootly. in that thoy iataatloaally havo failed to diooloae the pUla 
Illegality of thoir eondact. 

h. Thoro exiete oo raaaanabU proopoct that the Defoadent 
Diroetoro would tafco aetien to Involldoto the Cootlnuiag Diroetor 
Requiroaent. Firat, poraaont te Pooaoylvonia ototute. their fidaeiary 
datiaa purpartedly de aat require thaa te aaead the Righte Plan in any aay. 
Seoond. given thair diahaaaot and froudulaat aetraaehaaat aotlvatian. tha 
Oafoadant Oiraetara uould aortalaly not iiaaians lopal prar/aodiaga te 
lavalldate tho Oantlaaiag Diroetor Roquiroaoat. 

75. PUiatiffa are ourreatly booofiolal awnoro ot Oonrail eaaaon 
staek. PUiatiffa' ahalloogo to tho CSX Traaaaetien (Ineludiag the illogol 
Cherter Aaoodboat. dloorlainatory trootaont. and loek-upo) ood te tho 
Continuing Oiroetor Requiroaent r/rooonto a atrong priae facie caoo. inoofar as 
the Dafaodaat Direetore hove dctlboratoly and intoatlonolly, vithout 
juotifioatlan, aeted te foroelooo free ehoiee by Coarail'a aharahaldora. 
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If thie action vera net aaintainad. aeriouo injuetioe vould reeult, in that 
dsfendaats would bs poriittod illegally and in porauit of pereoBal. rather thai 
proper eorporata interoota to deprive Coarail atoefcholdera ef froa choice and a 
unique opportunity te aexiaizo the velue of thoir invootaents through the HS 
Propooal, and depriving pUintiff HS ef e unique aequieition appertunity. 

78. Thlo action is not s oolluoive ooe te eonfor jnriodiotlaa oa a 
court of the United Statae vhieh it would not othorviee hava. 

COURT MC 

(Broaoh of Fiduciary Duty with 
t to the Cherter Aaendaent) 

77. PUintiffo rmtif̂ a* end reallege eeeh of tho foregoing eliogatiooa 
as if fully aat farth in thia pari«raph 

78. Tha Oenrail diraetore wore ood oro obligctod by their fiduciary 
dutioo of doe eare ead leyelty, to oct in the boot IntorooM of ths 
corporatIon. 

78. In eonjanetion vith tha prepooed aerger, the Conrail boord of 
diroetore hoo approved, end roeoaaonded th»t the ehoreholdare approve, an 
aaon^oot to Oonroil'e ehertor. Tho aaaateeat ia required to allew a third 
party te aeqoira aore than 291 of Oonraii'a ataek. 

51 
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99 The Conreil diroetero hava publi ly atated their intention te 
file the Mondaent only if the roquieite nuaber of ohoroo ore tendered te CH. 

81 8y adapting tha illagel Charter Aaandaent end then diecrioinetely 
^lyiog it te benefit theaoelvoe. the Oenreil diroctoro heve broached thoir 
fiduci<iry duties of ctro and loyalty. 

82. PUiatiffa have ae adequate reaody ot low. 

OOUHT THO 

(Breach of Fiduciery Duty 
Hith Reepect te the Poioon Pill) 

83. PUintiffo rosaot ond roollogo ooch ef the foregoing ellegetiona 
a>. if fully aot farth In thia parogreph. 

64 Tha Oaarail baerd of diroetore odoptod Ite Poioon Pill Pian vith 
ths eotoneibU purpooo ef protoetiag ita ehoreholdare agaiaat ths conousaotion 
of unfair aoquioition propoooU that aay foil to aoxiaizs ohereholder vslos. 

85. Ths Conrail Boord hea anneuncod ito intention to aorgo vith CSX 
end tho Coarail Board haa alao oought to exsapt CSX frea ths provieimie in the 
poioon pi 11. 
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99. Additlooally, the Oonrail Ooord boa eoHalttad Itaelf te not 
oureue any eaapotiag offer for tbe Oaopaay. 

87. By ealoctlvely ond diaerlalnatoly dotorainlng to exs^t CSX. a 
only CSX. froa ths poioon pi l l provieieae. to the detriaont to Conrail's 
shsraholdere. tho Conreil diroctoro hove broochod thoir fidueiary duties of 
core end leyelty. 

88. PUiatiffa have ao adequote raaady at Uw. 

COUNT THREE 

(Breaoh of Fiduciary Doty 
vith Roopoet to tho Ponnoylvania 
Bueiaeoe Oeoblaatlaaa Stotuta) 

SB. PUiatiffa repeat aad reellaie eeeh of the forogoiag allogatis 
as if fully aat forth la thio poragrs^. 

88. By appraviag tha CSX Offer prior te ita ooooaaaotion. tho 
Oefeadent Diroetore hevo rotidorod tho Ponaaylvanio Buoinooo Ooobiaatiano 
Statute, aabehaptar 2SF of the Ponrioylvaala Duaiaeae Oerporatien Law, aad, 
partieuUrly, Ito fivo-yoor bon on aorgero with oubatantiol atoekholdore, 
inopplloabU to the OSX Tranooetlon, whiU it raaaiao oe on iapodiaent te 
caapoting highor aoqaioitlan offore oueh ao the HS Propooal. 
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r . 9y ooloctlvoly and di oer iai nately exeopting the CSX Tronooetien 
froK the five-year aorgor ban. for tbe purpooo of facilitating a tranaaction 
that vill provide oubatantiol poroonel bonofite to Conrail aonogoaont whilo 
dalivarlag Canrai I ta the lew bidder, tho Defendant Diraetore hove broochod 
their fiduciary dutioo of eoro and Uyalty. 

92. PUiatiffa havo ae odoquata rsaady at Uw. 

COUNT FOUR 

(Sreaeh of Fiduelory Duty with 
Roopoet to the Loekop Pravieione) 

93. PUintiffo repeat ood roollogo ooch ef tho foregoing ollogotione 
es if fully oot forth la thia paragraph. 

94. In Gonjunetlon with the aerger agreeaent. tho Conreil Ooard haa 
^reed to toraiaatian feee ef 9398 oillion and te ths leek-ap Stock Option 
Agrssaont. 

85. Thoae provlolono eonfor no benefit open Conrei I's ohoroholdors 
snd ia fact oporoto ood oro Intoodol to oporate te iapodo or foroelooo further 
bidding far Coarail. 

88. The oenrail diroetoro havo adopted thooe provieiono vithout 
regard to whet lo In tho boot intoroot af the Oeapany aad ito ehorohnIdere. in 
viaUtion ef their fiduciery dutioo. 
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97. PUlntiffe heve ae odoquata reaody et Uw. 

OOUHT FIVE 

OocUratary RolSof Agoinot 
Oonrail and Defendant Diroctoro 

(Tho Continuing Diroetor Requiroaent 
Io Void Under Ponaaylvaaia Low) 

98. PUlntiffe repeat and roollogo 
OS if fully oot forth in thio paragraph. 

each ef tho foregoing allogatioao 

89. Undor Ponnoylvania low, tho bueineoo ood affaire of a 
Pannaylvania eerperatian ara to be aoaagod under the direction of tho 8oerd of 
Diroetoro unleoe ethorwioo provided by otototo or in a 8y-Law odoptod by the 
otockheldore. Pe. 8CL oe. 1721. 

188. Undor Ponnoylvenia Uw, agreeaonte reetricting tha oan^riel 
discretion of diroetero era poraioolblo oaly in ototutory cloos ecrporotioaa. 

181. Ha atatuta countononooa Cenreit'o oad tho current Boord'e 
odoption ot tho Continuing Direetar Roquira^sot. Ho Conreil By-Lew odoptod by 
ths Conrail otoefcholdore previdee that tho current Board aey liait a fature 
Board'a aaoogaaoat oad direction of Conrail. Oaarail io aot a atatatory oloao 
corporatioa. 

182. Adaption of the Oontimting Diroetor Requiroaent eonstitutoe on 
unlewfal attaapt by the Oofondoot Direetore to liait tho dioeretion of e future 

mmm 
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Soerd of Direetore with roopoet te tho aonogoaont of Oonrail. In porticuUr, 
under tho Ct .tinuing Dlroctc Requiroaent, e duly oloetod Boord of Diroetore 
whieh Includoe >eas thon two oootlmilng directera would bo unable to rodooa or 
aodify Conrei I'e poioon pill oven opt> dotorainlng that to de oo would bo In 
cenrail'a boot interooto. 

183. PUiatiffa oook e docUrotlon that tho Cont'nuing Direetar 
Requiraaaat ia ooatrary te Ponnoylvania otatuto ond thoref.>re aull and void. 

194. PUintiffo love no adequate rv,-«ody at law. 

BIX 

Da-iUratery Relief Afalnat 
conrai. aad Oafeadeat p;roctoro 

fTfc; srtlaoiag Directo Hoqalreaont 
Io Void U»i.r "—.•II'o Artieloe 
of laoorporatloo Aad By-Loao) 

196. PUintiffo repeat and roollogo eeeh of the forogoiag allogationo 
08 if fully oot forth In thio poragraph. 

199. Uadar Soetlon 8.5 of Oonreil'e 9y-Lawo, 

Ths boalaaaa aad affaire of tho Oorporotlon oholl bo aanagod 
uader tbe dIroeMoo of the Basrd vhieh aoy oxorcioe oil ouch powora ef 
tho Corporation ac4 fto el l oo'^ Uwfut octe ond thinge ee oro not by 
ototota or by tha /.'tielea er by ti.eao By-Lawa directed or required to 
be oxorcioed oad dooo by the oharaholdore. 

56 
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187. Pureuant te Section 1585 of tho Ponnaylvonfa Boolneae Corporation 
Low. tho By-Lawa of a Ponaoylvonia corporation oporate oo regoUtlone mong tho 
aharaheldero and affect eoatraeta aad ether dooliaga botvoon the eorporetien 
and tha atoefcheIdere aad aaong the eteekholdere as thoy roUto te the 
eorperotion. Accordiagly. the Righte Plan and tha righte loouod tbereuodor are 
subisct ta and affected by Ooaroil'e ByLowa. 

188. laaofor as it purports to reaovo fraa tho duly elootod board of 
Conrail the power te rodooa tha righto or aaead tho Righto Plan, the Oontinuli^ 
Oiroetor Requiraaaat directly coaflieto with Ooetlon 3.5 of Ooarall'o By-Laaa. 
and ia tharoforo veld aad aaenforoaabU. 

188. Artlole Eleven of Ooarall'a Artlelae af laoorporatien previdee 
that Conrai I'o eatire board aay be roaoved vithout r<«ao ky vets of e aojority 
cf tho ataekheldero who veuU ba ontitlod to vote '.n tho electioa ef dlroetora. 
Rood togothor vitb Section 3.5 of Ooarait'a By-Laaa, Article Eleven ooabloo tho 
stoekheldera to repUee the eatire laeaiboat boord vith e aew board vith all 
powore of tho ineaabont board, ineludiag the power to redoaa the righta er te 
oaond the 

57 
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Righta Agroeaont. Ths Oontinuiag Diraetor Requireaeat purporte to provoat the 
steckhoIdere froa doing oo. and ia therefore void ead unanforeoeblo. 

118. PUlntiffe hove ne odoquata reaody at law. 

COURT SEVEN 

DecUratery Relief Agaiaat 
Canroil oad Defondent Diroetore 

(Adoption of the Coatinuiag Oiroetor Roquiroaoat 
eonotitutod A Broooh of tho Duty ef Leyelty) 

111. PUlntiffe repeat and reollogo eeeh of tho foregoing elloHtiono 
as if fully oot forth In thie poragraph. 

112. Adoption of the continuing Oiroetor Requiroaent eonotitutod a 
brooch of tho duty of leyelty on tbe port of tbe Defondent Direetore. Such 
edeption woe the reoult of bod faith ontrcnehoont activation rather then e 
boli'f that the oetlon waa in tha beet intoreete of Conreil. In odoptiag tha 
'jontimiint Director Requiroaent. the Oerondont Diroctoro hove purportod te 
circiawont the Oenreil otiickhoIdere' fundaaantal fraachiaa righta, and thaa 
hav* failed to oct honootly ead fairly tauord Conrail and ita atoekholdore. 
Moroovor, the Defoadaat Diraetore odeptec' tho Continuing Director Rt^iraaant 
without first eoaductiag * raoaonabla inveotigation. 
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113. Tha Centinuing Oireetcr Requiroaent not only iapadae ocquioitioa 
of Conrail atock in tho NS Offor, it aloe iopodoe eny proxy oolieitatien in 
support of tho NS Propoaal bocouee Conrail otoefcholdore wilt, unlooo the 
provioion le invetidoted, bolievo that the neainooe ef pUintiffo will be 
power loao te redoaa tho poieen pill righta in tt, - event thoy eoaeludo that 
rsdsoptiaa ia in tha beat intereote of the eorperotion. Thue, otoefcholdore aay 
bsliove that voting in favor of pUlntiffe' neainooe would bo futile. Tho 
Dsfendont Diroctoro inteaded their octione to oaaoa Cooreil'e otoefcholdore to 
held oueh belief. 

114. P'-4atiffa aaok a deelaration thet ths Defondent Diroetoro' 
edeption of tha Centinuing Director Roquirsaent wee in vioUtion of thoir 
fiduciery duty ood. thue, aull, void ond unonforeeeble. 

115. PUintiffo hove eo odoquato rsaody at Uw. 

COUNT EIGHT 

(DocUrotory oad Injuactive Relief 
Agalaot ConraiI and tha Dafeadant 

Diraetore for VioUtion ef Section 14(a) 
of tho Exchengo Aet and Rula 14a-B 

PraaaIgatad Thereunder) 

118. PUintiffo rapoot and raatlego ooch cf the foregoing allegatieao 
OS if fully oot forth In thio firogroph. 

^|^^'%g||j||t|{|iiik 
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117. Section 14(e) of the Exchaage Act previdee that i t l a unlawful te 
uas tha oai Is or eny aoeno v Inotruoentality of intaretots eeaaoreo to ool le i t 
proxiee in eeatravoation of o a ; rulo proaulgatod by tho SEC. IS U .S .C . oo. 
78n(a). 

116. Rule 14e-8 p'ovld o in ptrtlnont port: "Ho ool ie i tat ien oi*joot 
to thie roguUtion ehel l bo aade by aoMO of oey . . . eaaaon laet i e a . written er 
oral centalniag any etateaont whieh. ot tho t lao , ond in light of tho 
eireuaoteneoe undor which i t lo aade, lo foloe ead aieleodiag with reapect te 
any aater ia l fact , or which oalto to o u t o any aotar ia l fact aeoooaary in order 
to aake ths stotoaonto thoroln aat foUo or aioloodiog " 17 C . P . R . OO. 
24S.140-S. 

118. Caarai I'o Preliaiaary Proay mtoaoot aaotalaa the 
aisraprooontatleao doteilod In poragraph 48 above. It eloo salts to dloclooo 
the aaterial facta datoiUd In paragraph 51 above. 

128. Onlaae defoadoata ara required >iy thia Coart to aake oarroetive 
dieeloouroe. Cenrail'a atoefcholdera will be dairlvod ef their foderel right to 
sxoreiao aooaiagfolly their voting freaohioo. 

121. Tho dofoodanto' foloe ond aielooding etetaaonta ood oaiooioao 
deacribed abave are oooontlal 
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linka In dafendonto' effort to deprive Oonrail'a ahareholdere of thoir ability 
to axereloo ehoiee eoaaernlng their iavaataant la Corrail aad thair voting 
franehioo. 

122. PUiatiffa have oo adequate reaody at Uw. 

OOUHT HIKE 

(Agoloot Dofoadoat CSX For violation 
Of Soetion 14(d) Of The Exohongo Aet And 

Ruloo Proaulgotod Thereunder) 

123. PUInt.ffo ropoat aad raalUga oooh of tho forogoiag allogatioao 
OS if fully oet forth in thlo paragraph. 

124. Ssetloo 14(d) providoo In portlaaot pert: "It ahall be oatovfal 
for eay paroon, directly ar iadireetly by ueo of tho aoi U or by any aoeno or 
ittstroaantality of lotorototo ooaaeroa ... to • a teader offer for ... ony 
elaas af aay equity aaeurity which ia ragiatoroo pwrauoat to oection 781 of 
this titU. ... if, after ooooaaaetien thereof, each poraan would, directly er 
indiroetly. be tbe baaofleial avoor of aore than 5 par oantoa of oueh elooo, 
unlooa at tba tiaa oopiee of tho offor, sqooot or lovitotien ore firat 
pubtiahod. eent or givon to eocurity holders each poroon hoe filed vith tho 
Ceaaioaion a atatoaoat eontoining aueh of the iafaraotion opoelflod in aoetion 
7ao(d) of thie 
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title, aad each -Mitloaol inforaation oe the Oaaalaolon aoy by ruloo and 
reguUtlons prosoeute ...." 15 U.S.C. 
as. 78R(()). 

125. On Oetebor 18, 1896. dofondant CSX filad with tha lEC Ite 
Scheduls 140-1 pureuant to Soetlan 14(d). * 

126. CSX'e Schodule 140-1 ooatalba each ef tho falae oad alaleadlag 
aaterial aiareproaontatiaaa af fact dateiUd In poragraph 48 above 
Furthoraoro, CSX'e SohodnU 140-1 oalto diooloouro of tho aatorlel facto 
datsilad in paragraph 51 above. Aa a aiaaiguinsi af the faregoing, CSX hae 
violated, and ualaaa aajelned v i l l oootlaaa to violate. Seetioa 14(d) of tho 
Exchange Aet and tha ralao and roguUtleao praaa Igatad thareuadar. 

127. esx aada the aaterial aleraprooontatlaao aad aaiooione doeerlbod 
above intentionally and fcnavlag^y, far tha purpooo of froudalaatly aoorolag, 
aislaodiag. ood aoalpuUtlag Oaarai I'a aharahaldero to teader their ahoroo Into 
ths CSX tondor offor. 

128. PUiatiffa hove ae adoquato reaody at lav. 

M 
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COUNT TEN 

(Agoioot Defendant Oenrail Fer VIoUtlea 
Of section 14(d) Of Tho Exebaago Aet And 

Ruleo ProavIgatad Tharoandar) 

129. PUlntiffe repoot ond roollogo oooh of tho forogoiag allogatioao 
es if fully oot forth la thie porograph. 

138. Seetion 14(d)(4} providoo In pertinent port: "Aay aolieltotlen or 
rirnaaiadation to tho haldero of [oeearltieo for uhlah a tender offor hoo boon 
oode] to aesspt ar rajeet a teader affor er roquoet or Invitation for teader 
ahall be noOs in oaeardanea vith eaeh ralao and raguUtlooe es the [S.E.C ^ aay 
preeerlbo es nsaior*-i or appropriate la the public Iataroot af Invootero. 
Rule 14d-S providoo ',/• pertinent port: "Ho aolleitatlon or roaoaaondatlon to 
eocurity holdoro oholl be aade by [the eubjoct eoapeny] vith reapect to e 
tondor offor for oueh oooeritiee unlooo oo ooon oo proctieoble on the date auch 
aolicitatlan er roeaoaaodatlon lo firat publiahod or eent or givon to eoeority 
holdoro oueh poraan ... filo(e] vith tha [S.E.C] eight copiee of Tender 
Offer Selioitatlea/Roooaaoodatlon Stotaaaat en tehadule 140-8." 

131. On Oetabor 18. 1699. Oonrail (I) publiahod ito boord of 
diroetoro' reeeaoeadetion that Oonrail 
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ahareholdere tender their aharao In tbo CSX Offor pad (11) filad with tbo SEC 
its Sehoduls 140-9. 

132. Coarail'a OehoduU 140-8 eootalaa eaeh ef the falae aad 
aisleading aaterial aiarapraaantatlooo dotal lod In paragraph 58 above. Farther. 
Cenriil'o SehoduU 140-9 oalto dloelaouro of tbe aaterial facte detailed in 
peregraph 51 above. As a Boaoequones of tho foregoing. Conreil hes violated, 
end unleaa oojolnod v i l l eontinue te violate, Soetlon 14(d) of tha Exehange Act 
and tba ruleo oad rogaUtlaoa proaulgatod thorouador. 

133. Oonrail aodo the aotorlol ala'iproaoatotloao ood aaiooloaa 
deoerlbod above intoatioaally ond knovlagly. fer tho purpoae af fraoduleatly 
eeerelng. alaleadlag snd aenipuUti::: Oaarai I'a ahareholdera te teader thoir 
aharao Into tbe CSX Offor. 

134. PUlntiffe hevo no adequate reaody at law. 

OOUHT ElEVEH 

(Agoloot Oonroll and CSX for VioUtion 
of Boction 14(0) of the Exchange Act 
ood Ruloo Proaulgated Thereunder) 

185. PUiotiffo ropoat oad roollogo oooh of tho forogoiag ollogatia 
as if fully oot farth in thio porograr'i. 
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136. Soetlon 14(o) provides in pertinent port: "It oholl bo unlawful 
for any paroon to uaka any antrao statsaont of e ootorlol fact or oait to ototo 
ony aotorisl feet neeeooary in ordor te aake ths stotsaoota aade, in tho light 
ef ths eireuasteaeos undor whieh they ore aede. not Bleleoding, or to ongego in 
eny freudulent, deeeptive, or aanipuUtive eeto or preetieoe in connection with 
eny tondor offer ... or eay aolieltotloo ef eocurity holdere in oppoeition te 
r. in fever af ony auoh offer . . . ." Dofoadaata hava viaUtod and threaten te 
eontinue to vieu<te Soetlon 14(e). 

137. The CSX Schedule 140-1 oonotltateo a ooaauaioatien aado undor 
CIreuaotonooo raaeonably eolcuUtod to reoult in the prooureaoat ef tendere 
froa Oonrelt oharaholdore In fevor of tho CSX Offor. 

138. Thj Oenreil Schodule 140-8 ood Proxy Statoaent eonotituto 
eeaaunicotiono aede under eircuaetanaeA roa<onebly eeleuUtod to reoult in tho 
procureaont of tendere frea Oenrail aherohoIdere in fever of the CSX Off*:. 

138. The CSX SehoduU 14D-1 contoiaa tha falae and aielooding aotorlol 
oisrspreeontatieno doteilod in peregraph 48 above. Tho CSX Schedule 140-1 oalto 
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diacleoura ef tho aaterlol foete detailed In peragraph 51 abova. 

148. Tha Oonrail Sebedule Mi-B oeatelne the falae ond aielooding 
aaterial aiaropreaoatatloao detailed 'in peragraph 58 abave. Tho Conreil 
schedule 140-8 aalta dlaaUaara af tbe aaterial faeto detailed In paragraph 51 
above. 

141. The Ooarai; Proay Stataaant aaotalaa the falao oad aloloading 
ooteriel alaroproaontotloao doteilod In paragraph -»» above. Tho Coarail Proxy 
Stataaont oaite dleeloaaro ef tho aater1n< facta detailed In paragraph 51 

142. Theae oalttad faeta are aatorlel to tho doeloleao af Conrail 
ahareholdere te hold, aall to aarkot, or tondor thoir ohoroo la the CSX tondor 
offor. 

143. Tho defeadante Intootloaolly ood kooviogly aade the aatorlel 
alareproaontetiono and aalaoloao deoerlbod above, for tho purpooo ef ooorcing, 
aislooding. ond aonlpuUtlng Oonrail oharaholdore to oviftly troaefor eontrol 
ever Conreil te CSX by toodorlog their ahoroo ia tha CSX Teader Offer. 

144. Abooat doeUratory oad Iajuactive relief requiring odequete 
eorroetivo dlooloaaro. pUlatl f fo. aa wall as a l l of Oonrail'a ahareholdera. 
will be 
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irreparably haraed. Oenrail ahareholdere will be oaorood by defendante' 
freudulent ond aanipulativa eonduet te oell Oooroil te Me lew biddor. 
Pla-ntiffa NS and HAC wi 11 ba deprived of tbe anique appertaalty te aeqoire aad 
oKibine baainoaaea vith Conreil. 

145. Plaintiffa have no adoquato rsaody at low. 

OOUHT T1CLVE 

(Agaiaat Oofondonte Conrei I aa4 CSX Fer 
Civil Coaepiroey Te VieUte Soetlon 14 

Of The Exehange Aet Aad Ruloo 
Proaulgated Thereunder) 

each of the foregoing olUgatiiao 148. PUintiffo ropoat oad roolloge 
OS if fully oot forth in thio paragraph. 

147. Dofoadottto Oooroil and CSX Denepirod oad agreed te eanduc*. tho 
coapeign of aiolaferaation deacribed in poragrapho 48 threugh 51 abT'.e for tho 
purpooo of eoerdag. aialoodins ond aonipuUtlag Oearail aheroho'uiora to 
owiftly treaefor control over Oearail te CSX. Aa oot forth in Ceuato Eight 
through Eleven ebova. idiich ars ineorporeted by roforonoe herein, tho 
defondenta* ooapoign of aialnforaotion is vieUtlve of •ection 14 af tho 
Etrtioogo Aet ood ths ralao ood rogulotlone praaaIgated thareuadar. 

148. PUiatiffa have oo Ito reaody at low. 
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OOUHT THIRTEEN 

(Agalnet Oenrail fer 
EatoppoUDotrlaontel Rolienee) 

149. PUlntiffe ropoat oad roollogo ooeh ef the foregoing eUogotioae 
aa if fully aot forth In thlo paragraph 

159. By hio aetioao. olleaae aad etô aaaate daring the period frea 
Soeteabor 1994 te Oetobor 15. 19M. ead portituUrly by hie eteteaonte to Mr. 
Ooode in Septeaber ood Oetebor af 1999 (ae detilUd above in poragrapho 17 
threugh 24, dofoadant LaVoa. porportiag to aet on behalf ef Canroil aad Ita 
Board af Diraetore oad with apparoot authority to oe oet, lod Mr. Oeode te 
balievo that Cearall'o Board aaa oat Intoroeted In e oolo of tho coapany and 
that if and ohnn tha Oearail Baard deelded te pureue oueh a aala, it vould let 
NS know and give HS on opportunity to bid. 

151. Prior to Octebor 15. 1886. HS hod Joatlflably relied -m Mr. 
LaVan'a faUa otataaoate aad roprooontotioao in refrainiag fraa aakiag a 
prepeoel tt Ooaroil'o Boord or Initiating a tondor offor of ite own fer Conrail 
aharao. 

152. Mr. LOVan ond Coarail know or ahould have known that their 
octioaa. ollonoo. ototoaoate aad rapreaeatatleae to HS wmild iaduo* NS to 
believe that 
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Cenrail'a board was act intereoted In oolllng tho eoapeny and that NS would be 
bivon an opportunity te bid if Cenrail'a Board dacided that Canroil weuld be 
oold. 

153. Mr. LoVon end Oonrail know er ahould MV* known that NS vould 
rely apan thoir octione, oiloocs. statoaoata and rai'reoeatatioaa te its 
detriaeat In refraining fraa aakiag a prepeoel to Cinroll'o Baard or initiatiag 
a tender offor of ite ovn fer Conreil ahoroo. 

154. HS did in fact rely upon LoVon'o oad Ooaroil'o aetlaae. olloaao. 
tttoteaonto and reprooontetiena to ita detriaont in refrolniag fraa aeking a 
prT^aoal to Ooorail'o Board or initiating a tondor offor of Ito ovn for Oonroll 
ah roa. 

155. Oenrail aad ita Boord ore soteppod free effectuotlag a aala of 
ths eaapaay vithout giving RS oa adequate opportunity to preaent ite ooapoting 
tender offor te the board ef diroetero end Oenrail ahareholdere. SlaiUrly, 
proviaion In the Merger î iraamaat botvoon CSX ond Conrail that vould iapor'' 
diroctoro' or ohereheldoro' ability to oppreve a caapoting tender offor .. 
tokoevor propooal, ooeh oa that aado by NS, ia null and void. 

158. By virtoe of NS'e juetiflabU reliaaeo on Oonroil'e oad Mr. 
LaVan'a aetioaa, ait< 

mm 
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statsaoata, it haa auffarad and vill continue to buffer irreparable hara. 

157. PUintiffo hava no adequate raaady at Uw. 

OOUHT FOURTEEN 

(Unlawful Aad Ultra Virae Aaandaent 
of Oonrail'a Artlelae of Iacorporation) 

158. PUintiffo rapact and raallage ooch of tho forogoiag allogotloas 
a* if fully oot forth In thlo paragraph. 

IU. Tho Oonroll Saord of Diroetoro oro ottooptlog to frooza eut eny 
eeapoting tender offore ood lack-op tbo CBX deal, te tho detriaont of 
sharaholdaro, by loproparly aanouvoring to "opt-out" of the "antitokaovor" 
provieiono of The Ponnoylvania Buoiaoao Corporation Low in a diocrlainotary 
fashian. Thia prooodure dietorta aad aubverto tha provieiena ef ths 
Psnneylvonie otatuto. 

189. At tho Special Hootlag of Conreil ahareholdera. aucb aharaholdors 
will bo oafcad te approve tho following oaanMoant te ConreU'a articleo of 
ineerparatian. whloh haa already boon approved by the Conrail Ooard ef 
Diroetore: -SubotMptor E. Subehoptor C and Bub'.Aaptor H of Chopter 25 of tho 
Pannaylvania Buelaaoa Corporation Law of 1888. oo oaondod. oholl not bo 
applieablo te tho Oorporotion." 

mm 
mm 
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191. The defendant diraetore ore alee aeking for authorization to 
oxorciee diocratian in deciding whether er net te file ths aaendaent. According 
to the propoaad proxy aatariala, ths dsfendont dirsetere enly intend to file 
ths eosndasnt if CSX is in a pooition to purehsss oors than 28X ef ConreiI'o 
sharaa. Cooeoquently, in effect, thie aaandaent boecaoa a "deal apocific" 
apt-eut. 

182. Tha P9CI daee not allow fer ouch e dicer iai netory opplieotion ef 
on opt-out provioion. Soetlon 2541(0} ef tha PBCL providea that Subchapter 2SE 
will net apply te earperations ttiat hava aaended their erticlas of 
incerperatien to etata that the Subchapter dooo not epply. Section 1814 of tho 
PBCL providoo that an ortielee oaondsont "ohall bs adopted" if it received tho 
affiraative vote ef e aajority of ohoreholdere entitled te veto en tho 
aaonteont. Wills aoetion 1814 slsa provides thet tha sasnteant need net ba 
desasd te bs odoptad unlooa It hoa boon opprovod by tha diroctors, that 
approval has olroody boo.-i given. 

183. Conrei I'e Board io tryiag to diatort aad aubvert tha provieiono 
ef the Ponnoylvonia atotuta by keeping a ehereholder opprovod opt-out froa 
teking offoet unleaa tha CSX deol ie aeving forward. Tha PBCL ia quite 
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Clear -- it allowa corperotlone to exercies rxwAl- eeleetivo. ept-euta. 
Therefore, any action taken at tha Hovaibor 14, 1i«6 ehareholder aeoting would 
bs s nullity. 

164. If ths Noveaber 14. 1886 oharoholdor aeoting ie ollowod to toko 
plaoa and the aaandBont le paaaed, HS will auffor irroparoblo bora. 

165. PUintiffo hovo no odoquato roaody at Uv. 

OOUHT FIFTEEN 

DoeUratory Relief Agalaot 
coarail aad tha Oofoadaat Direetore 

(Roaovol of tbo Eatire Oenrail Board, Or Any Oao 
or Moro of CoarelI'e Diroetoro, Vlthoot Couoo) 

188. PUlntiffe ropoot end roollogo oooh of the foregoing ollogatiane 
ee if fully oot forth In thlo poragraph. 

187. PUlntiffe Intood, If noeooaory to faellitote the HS Prepeoel. to 
solicit proxiee to be vood ot Oeoreil'e noxt Annual Mooting te reaovo Oenreil'o 
current Boord ef Dlroetora. 

188. Thoro le prooently s eontrovoroy aaong Conreil, tho Defoadent 
Oirectoro ond the pUintiffo ss to whether the entire Coarail Ooord, or any ooe 
or oore of Coarail'e diroctoro, aey be roaoved vithout coooe at tho Annual 
Mooting • e vote of tho aojority of Oonroi I etockholdere ontitlod te eoat a 
veto ot tha Aaaual Meetiag. 

n 
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188. PUiotiffo oook a doeUratlon that Article 11 ef Cenrail'a 
Artieloe poralto tho raaavel of tho entire Oearail Board, or any ooe or aoro of 
Cenrail'a direetore. without eouao by a aajority voto of the Oearail 
ateefcholdoro eatitled to east a voto at an oaaoal eloctioa. 

178. PUiatiffa have ae adequate roaody at Uw. 

PUiotiffo roopoetfally roquoot that thlo Court ootor 
jadgaoat agoiaot oil dofoadeato. aad all paraaaa la active ooaoort or 
perticlpotlon vith thea, oo folloao: 

A. BooUriNg that: 

(a) dofoadaata hove vIoUtod BoetlMO 14(0}. 14(d) oad 14(o) af 
the Esahongi Aet ood tho ralao oad roguUtlooo proaulgated thereunder; 

(b> dofoadaata' oao of tho Ohortor Aaaadnoot io vioUtive of 
Ponnoylvania ototutory Uw oad thoir fidueiary dutioo; 

(0) dofoadonto' dlaerialnotary aaa ef OaaraiI'a paloon pill 
righto plan vloUtoo tbo diroetor dofoodaato' fidaeiary dutioo: 

(d) tho toraioatlao feee and ataek aptian agreeaonte greeted by 
Conrai I te CSX are vioUtlvo of tho dofoactaoto' fiduciary dutioo: 
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(o) tho "Oootlnuing Diroetor" Roqulroaont of Ooarall'a poiaen 
pill righte pUn io ultra viraa and illogol uador Poonaylvania Low and 
Conrai I'o ArtieU* of laearparatlon and DyUuo: and la Illegal beeouos Ito 
adaption eoootltutoo a broaoh ef the defeadaate' fidueiary dutioo; 

(f) Ooarall'o ontlro otoggorod or any oao or aoro of Ito 
diroetoro, eon bo roaovad without oooes at Ooarall'o nait onaaol aoatlag af 
stoefcholdoro; and 

(g) Tho dofoodaato hovo sagagsd In a elvll oonaplraoy to vIoUte 
Section 14 ef tbo Uahaagi Aot aad the ruUa aad rogoUtloao proaulaatod 
thoroundor. 

9. Proilalacrl ly ood poraanontly oajolalag tho dofoadaata, thoir 
diroetero. offlaoro. portooro. soployeeo. ogoato. aubaldlarloo oad afflUatoo, 
and all othor porooao acting In eanaort nth or on bobalf of tho dofoadonto 
direetly or iadireetly. fraa: 

(0) oooaoaelng ar eoatlaolng o toodor offor for ohoroo of 
Conrail otoek or othor Coarail aaaurltloo: 

(b) aaoking tho oppri.?"' by Ooarall'o otaofcholdoro of tho 
Charter Aaaadaeat, ar. In the ovoat It boo boon approved by Ooaroil'o 
atoefcholdero, froa takiag any otopo to oako tho Chortor Aaonteont offoetivs: 
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(e) taking any oction to rodooa righte loouod pureuant te 
Oenrail'a poioon pill righta plan er reader the righto plan iaappliooblo as to 
any effor by CSX vithout, at tho aaae tlao, takiag aueh actioa as to HS'e 
outetanding affar; 

(d) takiag aoy aetien ta aaforoe tho Oaotlnalag Blroator 
Requiroaent af Ooarai I'a peioon pit! righte pUa: 

(0) takiag oay aetien to ooforoo tho toraiaatian foo ar otoek 
option agroeaont groatod to CSX by Coarel1; 

(f) foi Hog to take aueh aetien ae lo aaaoooary to aaoapt tho HS 
Prepoool froa tho provlaleaa of tbe Poaooylvonio Buoiaoao Ooablnotion Stotuto: 

<g) holdiag ths Ooorolt Bpoeial Mooting until all aeoooaary 
corrective diooloooroo hove boon aodo ood adaquotoly diooeaiaatod to Ooorail'o 
BtoefchoIdere. 

C. Orooting ooapoaootory diaagii for oil loeldeotol injariee aafforod 
as a reoult of dofoodoato' uaUwfo'. aoaduet. 

0. AMrding pUI 'ffs tho eoote oad diaburoeaoate of thie action, 
iacladlag attarooyp' foaa. 
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E. Oraating pUiatiffa auoh othor and further relief aa tbe oourt 
deoos juat aad prepor. 

ully oabalttod. 

Mary A. McLaughlin, Eoqulro 
Attorney I.D. Ho. 24823 
•oorffs 0. Qorden, Eequiro 
Attorney I.D. Ho. 93972 
Ooehort, Priee 8 Rhoode 
4999 Boll At Untie Tovor 
171/ Street 
Phila«slph1a, PA 18193 
(215) <̂«4-4999 
Attoraoyo for PUlatlffo 

Of 1: 

Steven 4. Rothoehlld 
SXAOOEH. ARPS. SUTE 
One Rodney Oquoro 
P.O. Oox 938 
Hi uiogtao, BE 1 
(392) 881 

MEAOHER 8 FLOM 

DATSO: Ootaber 23. 1999 

</TEXT> 
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SECURITIES AND EXCHANGE COMMISSION 
Washinston, D.C. 20549 

SCHEDULE 14D-1 
(Amendment No. 1) 

Tender Offer Statement Pursuant to Section 14(d)(1) 
of the Securities Exchange Aa of 1934 

Conrail Inc. 
(Name of Subject Company) 

Norfolk Southem Corporatioa 
Atlantic Acquisition Corporation 

(Bidders) 

Common Stock, par value $1.00 per share 
(Indudiiig the associated Common Stock Purchase Rights) 

(Title of Class of Securiues) 

208368 10 0 
(CUSIP Number of Class of Securities) 

Series A ESOP Convertible Junior 
Preferred Stock, witbout par value 

(Induding tbe associated Common .Stock Purchase Rights) 
(Title of Class of Securities) 

Not ATailable 
(CUSIP Number of Class of Securines) 

James C Bishop, Jr. 
Executive Mce President-Law 
Norfolk Soutbem Corporation 

Three Commercial Place 
Norfolk, Virginia 23510-2191 

Telephone: (757) 629-2750 
(Name, Address and Telephone Number of Person Authorized 
to Receive Notices and Commiuiicadous on Bebalf of Bidder) 

with a copy to: 
Randall H. Doud, Esq. 

Skadden, Arps, Slate, Meagher & Flom LLP 
919 Third Avenue 

New York, .New York 10022 
Telephone: (212) 735-3000 

Page 1 

230 



This Amendment No. 1 amends the Tender Offer Statemem on Schedule 14D-1 filed on October 24. 1996 
(the "Schedule 14D-1"), by Nortolk Southern Corporation, a Virginia corporation ("Parent"), and its wholly owned 
subsidiary, Atlantic Acquisiuon Corporation, a Pennsylvama corporation ("Purchaser"), relating to Purchaser's offer 
to purchase all outstanding shares of (i) Common Stock, par value $1.00 per share (the "Conunon Shares"), and 
(ii) Series A ESOP Convertible lumor Preferred Stock, without par value (the "ESOP Preferred Shares" and. 
together widi the Common f.hares, the "Shares"), of Conrail Inc. (the "Company"), including, in each case, 'he 
associated Common Stock Purchase Rights, upon the terms and subject to the conditions set forth in the Offer to 
Purchase dated October 24, 1996 (the "Offer to Purchase") and in the related Letter of Transmittal (which, togetner 
with any amendments or supplements thereto, constitute die "Offer"), copies of which were filed as Exhibits (a)(1) 
and (a)(2) to the Schedule 14D-1, respectively. Unless otherwise defined herein, all capitalized terms used herein 
shall have the respective meanings given such terms in the Offer to Purchase. 

Item 3. Past Contacts, Transactions or Negotiations With the Subject Company. 

Item 3 is hereby amended to add the following: 

(b) On October 29, 1996. a request was made to the Company pursuant to the PBCL for die use of die 
Company's shareholder list and security position information as well as certair other information regarding the 
Company and its directors and officers for puiposes of permitting Parem and Purchaser to communicate widi die 
Company's shareholders relating to dieir interests as shareholders, including commumcaung widi the Company s 
shareholders la order tc solicit offers from such shareholders to teader dieir Shares in die Offer and to solicit 
proxies against die Company's proposed amendmem to die Company Articles to "opt out" of die Pennsylvama 
Control Transaction Law. 

Item 4. Source and Amount of Ftmds or Other Consideration. 

Item 4 is hereby amended to add die following: 

(a) (b) On October 27 1996, Parem, Purchaser, die Unders and die Arrangers agreed to certain 
modifications to die terms of die Financing Commimient. The revised Summary of Terms and Condiuons of die 
Financing Commitment is filed as an exhibit hereto. 

Item 5. Purpose of the Tender Offer and Plans or Proposak of the Bidder. 

Item 5 is hereby amended to add die following: 

(h) On October 29 1996 Parem sem a letter to Parcm's and die Company's customers (die "Customer 
Letter") which dScribed Parem s analysis of die perceived competidve benefiis of die Offer and die Proposed 
MeT«r aTc^mpSS w S die Proposed CSX Transacuon. In addiuon, Parem indicated m die Customer Utter its 
S ^ s s to of certain oVihe Company 's railroad asseis located m New York in order to foster conumied 
competition. 

On October 30. 1996, Parem issued a press release summarizing die Customer Utter and die compeudvc 

analysis coniained therein. 

Item 10. Additional InformaUon. 

Item 10 is hereby amended to add die following: 

n„ October 28 1996 defendants in die Pemisylvania Lidgation (die Company, its directors and CSX. 
. . r . . f . n i ^ ^ S S a motion to Ismiss die Pemisylvama Liugauon alleging diat die plainuffs (Parem, Purchaser 
die Defendants ) filed a mouon ̂ .'^^ ^ ^ ,^ Complaint for which relief can be granted 
and a Company .^areho^^^^^^ P '^ f ^ n s dia. shareholders are not, ermitied to sue directors direcdy 
r b r r ^ o r J u S C S d e % ^ ^ ^ and diat, as a result of Parem's breach of its confidemiali.y 
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agreement widi the Company, the Plainuffs' claims for equitable relief are barred. In addiuon. on October 28. 
1996, Parent issued a press release rf'ar'rg •̂? die foregoing motion to dismiss die Pennsylvania Litigation. 

On October 30. 1996. die Plaintiffs amended die Complaint. In addition to the allegations cited in die 
original Complaic. die amended Complaint alleges, among odier tilings, diat die provisions in die CSX Meiger 
Agreemem which prohibit die Company Board from redeeming, amending or odierwise taldng further action widi 
respect to die Rights Agreement, are ultra vires under Pennsylvania law and constimte a breach of the Company 
directors' fiduciary duties of loyalty and care; diat die tender offer materials disseminated by die Company and CSX 
misrepresent key terms of die Rights Agreement necessary to an understanding of the effects of the Rights 
Agreement; that die provision of die CSX Merger Agreement which prohibit the Company Board from wididrawin^ 
their recommendation lhat die Company's shareholders accept and approve die Proposed CSX Transaction and froin 
tenninating die CSX Merger Agreement for a period of 180 days from execution of die CSX Merger Agreement 
is ukra vires under Pennsylvania law and constimtes a breach of die Company directors' fiduciary duties of loyalty 
and rare; and diat CSX has knowingly participated m die ilh gal conduct of die Company and its directors. 

In die amended Complaint, in addition to die relief sought pursuant to die original Complaint, die Plaintiffs 
seek declaratory relief and an order prelimina'ily and permanently enjoining die Defendants, dieir directors, officers, 
partners, employees, agents, subsidiaries and affiliates, and all other persons acting in concert with or on behalf of 
die Dcfenoanis direcdy or indirectiy from, among other tilings: (a) taking any action to enforce die provisions in 
die CSX Merger Agreemem regarding die Rights A„reemem described in die immediately preceding paragraph: (b) 
failing to take such action as is necessary to postpone die occurrence of a Distribution Date under die Rights 
Agreemeni; and (c) taking any action to enforce the provisions of die CSX Merger Agreemem regarding die 180-day 
lock-out restrictions described in the immediately preceding paragraph. 

Item 11. Material to be Filed as ExfaibiU. 

Item 11 is hereby amended to add the following: 

(a)(ll) Press Release issued by Parent on October 28, 1996. 

(a)(12) C' -tomer Utter dated October 28, 1996. 

(a) (13) Press Release issued by Parent on October 30, 1996. 

(b) (2) Revised Summary of Terms and Conditions of the Financing Conuninnem dated October 27, 1996. 

(g)(2) Amended Complaim filed by Parem. Purchaser and Kadin n B. Mc(̂ uade against die Company, CSX a. al. 
(dated October 30, 1996, United Sutes Distiici Coun for die Eastem District of Pennsylvania). 
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SIGNATURE 

After due inquiry and to die best of its knov.iedge and belief, die undersigned certifies thai the information 
set for.h in this sutemem is true, complete and correct. 

Dated: October 30, 19% 

NORFOLK SOLTHERN CORPORATION 

Bv: /s/ JAMES C. BISHOP. JR. 
Name: James C. Bishop, Jr. 
Tide: Executive Vice Presidem - Law 

ATLANTIC ACQUISITION CORPORATION 

By: /••;/ JAMES C. BISHOP. JR. 
Name: James C. Bishop. Jr. 
Tide: Vice Presidem and General Counsel 

mm 
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EXHIBIT INDEX 

Exhibit 

(a)(ll) Press Release issued by Parent on October 28, 1996. 

(a)(12) Customer Utter dated October 28, 1996. 

(a) (13) Press Release issued by Parem on October 30, 1996. 

(b) (2) Revised Summary of Terms and Conditions of die Financing Commitmem 
dated October 27, 1996. 

(g)(2) Amended Complaint filed by Parem, Purchaser, and Kathryn B. McC^de 
against die Company, CSX er. al. (dated October 30. 1996, United States 
District Coun for die Eastem District of Pennsylvania). 
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Exhibit (a)(!l) 

FOR 1MMEDL\TE RELEASE 

CONTRACT: Robr.rt C Fon 
(757) 629-2714 
(757) 46J-3276 

NORFOLK, VA. - October 28, 1996 - Norfolk Soudiera today released die following sutement widi respect to 
die lawsuit die Company has filed in federal court in Philadelphia against Conrail and CSX Corporation: 

"In its motion to dismiss Norfolk Soudiera's action, Conrail has once again shown no regard for die right 
of its shareholders to decide for diemselves which offer diey prefer. 

"The purpose of our lawsuit is to ensure diat Conrail shareholders have complete and accurate infonnation 
about die two offers and die opportunity to evaluate daem on die merits. Given dial chance, we're confidem diey'll 
conclude diat Norfolk Southem's offer is clearly superior. 

"The directois and managemem of Conrail, in concert widi CSX Corporation, have acted deliberately aad 
iUegally to deprive Conrail stockholders of firee choice and die oppominity to maximize die value of dieir 
iir̂ êstments through Uie Norfolk Southem proposal. 

"Through our lawsuit, Norfolk Soudiem seeks die same result as purportedly sought by Conrail in its 
motion - to allow die shardiolders of Conrail die opportunity to decide dieir fumres for diemselves. " 

m 
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Exhibit (a)(12) 

BALANCED RAIL COMPETITION — 
NORFOLK SOUTHERN'S COMMITMENT 

TO THE CUSTOMERS OF NS/CONRAIL 

October 28, 1996 

To All Rail Shippers: 

Norfolk Southem's Chairman, President and Chief Executive 
Officer David R. Goode announced NS's $100 a share tender offer for Conrail 
on October 23. At the same time he emphasized that NS, u. acquiring Conrail, 
would be receptive to competitive enhancements going far beyond anything 
envisaged by CSX's stonewall advocacy of the status quo. Specifically, he said 
that the nation's largest consumer market, the New York/New jersey area, had 
been neglected. 

Today we want to spell out, for the benefit of customers and 
communities, exactly how Norfolk Southem would be willing to shape its 
transaction to improve competition. 

Let us say that we provide this outline not entirely out of altruism. 
In the first place, Norfolk Southem year in and year out is the nation's most 
efficient railroad and does not fear the impact of balanced competition. In fact, 
we think we will thrive in that environment. Secondly, we do not read the 
UPSP decision in the narrow, self-serving, hypertcchnical way that CSX does. 
We read it to say that a region is best served by having two railroads of 
comparable size and scope competing for the business of customers. So we are 
willing to act consistently with that interpretation. 

These are the principles of balanced competition, the four 
fundamentals of competition in reality and not just in name. 

First, balanced coRipetition requires that the competing systems 
operate with comparable scale and scope, though absolute equality is 
unnecessary. While one hesitates to apply a mathematical formula, the 70-30 
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.̂ plit which would result from a CSX acquisition of Conrail precludes effective 
competition. NS and CSX now have, respectively, about 45% and 55% shares 
of their total business. The spread of 10 percentage points is already an 
advantage for CSX if you credit Conrail — it said at the time of the 
announcement that one reason for preferring CSX was iis wider market reach. 
In the West, the respective shares of UP and of BNSF. before the concessions to 
BN, were 53/47. A NS/Coarail combination produces approximately a 60/40 
split in the East, clearly preferable to approximately 70/30 with CSX'Conrail. 
And, applying the principles spelled out here, we are willing to work towards 
something even closer to an even split than 60/40. 

Significant market dominance would exist across all industry sectors 
with a CSX/Conrail combination. One glaring example is that CSX/Conrail 
would serve approximately 111 power generating plants and NS would serve 
only 39. 

These are not just numbers. Railroading is a network business with 
increasing economies of scale. This realit>- means that if you are much smaller 
than your competitor, you are competing with a handicap. We can cite case 
after case in which our system's ability to compete hinged not on its presence in 
some particular market but on the scope of our network and efficiency of our 
overall operations. 

Perhaps the best example is the most recent. As you may know, 
with the present rough parity between NS and CSX, we recently won a 12-year 
contract for Ford's new mixing centers. We were able to give Ford a proposal 
for NS operation of centers as far west as Kansas City. And, of course, we 
serve many Ford destinations. Our ability to link all these points on our own 
rail network clearly appealed to Ford, and Norfolk Southem will ultimately 
increase its Ford business by approximately 60% as a result. 

In short, in addition to the volume efficiencies which perniit 
competitive pricing, our customers are demanding service which only a network 
of broad scope can provide. Real competition, long-term effective competition, 
depends on having railroads of comparable scale and scope. NS's acquisition of 
Conrail will make this goal much easier to achieve than CSX's, because the 
CSX/Conrail combination produces disparities so much greater than the 
NS/Conrail combination. Even so, we are v illing to work to reduce our 60/40 
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disparity. 

Second, balanced competition requires that the largest markets 
have service by two railroads. This follows from the previous discussion of 
balanced, effective competition — a network cannot compete effectively, cannot 
meet the demands of customers operating on a global scale, if it does not reach 
all or most of the most important markets. Our customers do not just ask, can 
you get me from A to B. They ask, what can you do for my traffic moving 
between and among A to Z. 

This is why Norfolk Southem recognized at the outset that it would 
have to address the New York/New Jersey port area situation. When the East is 
served by two railroads, competitive balance without access to the Port is a 
contradiction in terms. If only one large railroad provides good service to New 
York (or, in the case of the proposed CSX/Conrail combination, only one big 
railroad serves Philadelphia, Baltimore, Newark, Wilmington, Charleston, 
Pittsburgh, Indianapolis, Grand Rapids, and Lordstown), big customers do not 
really have two viable altematives. They will need to use the railroad which has 
tiiese big markets to itself 

Speaking more broadly, the port, the big city and the region which 
lacks £ competitive rail infiastmcture — not competition to every station, but 
competition at and between the largest markets — suffers a real handicap in the 
contest for industrial development and economic grovk .̂ While one can argue 
about the chicken and the egg, we offer for your consideration the lack of 
growth of the Port of New York during the Conrail monopoly epoch compared 
to the phf;nomenal growth of the Port of Hampton Roads, served by NS and 
CSX. Competitive rail service is relevant to growth and development. We have 
an economy and a rail system grounded on the reality that competition works 
better than monopoly. 

As with the question of size, one hesitates to be too precise in 
prescribing solutions which may be affected by a host of real world 
complexities. But we are willing to look at New York and we are willing to 
look at the major markets defined by the De: ment of Transportation in 1974 
in the process which led to the creation of Conrail. The govemment did not 
intend to fortify a rail monopoly in the Northeast. It did intend, as the report 
just cited and the Final System Plan show, to establish competing systems. 
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Third, balanced competition requires that each railroad own its 
own routes to major markets where feasible. At Norfolk Southem, we pride 
ourselves on the quality of our fixed plant and the efficiencv of our operations. 
Our year-in-and-year-out investment in the maintenance s .d renewal of our 
lines^ at the highest level in the industry, is the bedrock of our safety record 
(best in the industry), our efficiency (best of any major railroad), and our highly 
regarded service. I f you do not own your line, you do not control this 
investment, so you also lack control over safety, efficiency, and service. In 
short, you cannot stay competitive. 

Here is an anecdote which makes the point. Norfolk Southem has 
trackage rights over a CSX double-track main line in Cincinnati. We 
continually experienced delays and associated added costs and service failures in 
trying to move our trains over these trackage rights. One could atribute this to 
the capacity of the CSX line or to the malign influence of CSX, but in tmth .he 
problem was that CSX's priorities and self-interest are different fi-om our 
priorities, and CSX owns and controls the track. So we have cooperated to 
build a third main through Cincinnati, which Norfolk Southem owns. 

Another example is the CP's attempt to provide competitive service 
to the New York area over trackage rights on Conrail. It never really worked, 
and CP wants to withdraw from the market. The route could have been 
adequate, and in fact had offered effective competition in the pre-Conrail era. 
But trackage rights over an unenthusiastic, competing owner did not suffice to 
give customers the service they wanted. 

Norfolk Southem is not against trackage rights. We utilize them 
and other facilities coordinations widely. They can work well for "short cuts" 
and for access over branches of, say, up to 100 miles, solidly anchored on the 
user's ovm trunk line. Consider, in connection with BN's existing network, the 
combination of ovmed or jointly owned lines, trackage rights, and jomt facilities 
prerogatives gained by BN in UPSP. You can see that contrary to popular 
understanding, traditional trackage rights were not accepted as a solution there. 
Furthermore, we are fully aware that circumstances such as tax issues, labor 

problems, or efficiency (density) con. lerations may dictate creative alternatives 
in which a user controls a non-owned line. 

Where trackage rights are the best altemative for market access. 
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they should be on the CMA, UPSP model, permitting access to new plants, 
build-outs, and terminals and other necessary infrastmcture. 

All that said, a railroad needs, where feasible, to own its own tmnk 
lines to and between major markets. In the context of New York, this means we 
will be willing to sell a line, and will not play the game of pretending to wish 
our competitor success over extended trackage rights on lines owned and 
controlled by Norfolk Southem. 

Fourth, balanced competitioi requires that each railroad have 
effective terminal access. It does not dr you any good to ride the train i f you 
can't get off A railroad may need yards, intermodal and multi-modal terminals. 
It should have reasonable access from day one so competition will be a reality, 
and it should also have the right, where feasible, to build its own terminals. 

Now it is much easier to lay out our imderstanding of what is 
necessary for effective competition than to bring it about. A host of details and 
problems can interfere. 

We see a clear way through some of them. We will not give any 
competitor a fi-ee ride, but will expect them to pay, on a formula based on 
revenues and reflecting the costs of the acquisition to NS, for the assets they 
acquire, l i they do not pay a prof)or^ionate price, we will not be competing on 
equal temis. 

The last thing we war̂ t to comment on is the UPSP decision, on 
which CSX/Conrail had relied. That decision, as we understand it, is one of the 
best thought out in the long history of railroad regulation. It shows a grasp of 
the realities of railway economics and operations — of the importance of scope 
and scale for the efficiencies which pemiit improving service at decreasing rates 
— which our regulators have not always had in the past. It says to us that 

(a) a third-place railroad like SP, despite the intrin.'^j' value of its 
routes, could not provide effective competition, 

(b) and in fact not even UP could provide competition comparable 
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to the substantially larger BNSF; 

(c) customers are best served when two strong railroads of 
comparable size operate to and between all the major markets in a region; 

(d) enhanced trackage rights to particular points, when grounded on 
a solid inft-astmcture of lines owned by a railroad already having a presence in 
the area, can work to provide competition. 

The STB decision in UPSP does not hold that a 70-30 split, perhaps 
not even a 60-40 split, is good for rail transportation and the customers who use 
rail transportation. It was said of the old Romans, they make a desert and call it 
peace. We would say of CSX/Conrail, they extend a monopoly and call it 
competition. They would have found cold comfort in UPSP for that kind of 
grab. Norfolk Southem will acquire Conrail and will apply, as it must, the real 
message of UPSP. NS/Conrail customers will have competitive altematives in 
major markets. 

NORFOLK SOUTHERN CORPORATION 

m 
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Exhibit (a)(13) 
FOR IM.MEDIATE RELEASE 
October 30, 1996 

Contact: Robert C. Fort 
(757) 629-2714 

NS OUTLI.NES BENEFITS OF BALANCED CO.MPETITION 

NORFOLK, V.A -- In a letter to shippers, Norfolk Southem today declared its 

commitment to balanced competition in the rail industry and said it would structure its 

proposed combination with Conrail to improve competition in the East. 

Saying "a region is best served by having two railroads of comparable size and 

scope competing for the business of cu.stomers," Norfolk Southem Chairman, President 

and Chief Executive Officer David R. Goode said Norfolk Southem "would be willing 

to shape its transaction to improve competition." 

The letter outlined several "principles of competition" and reaffirmed the 

railroad's strong commitment to customer service. "Norfolk Southem, in acquiring 

Conrail, vould be receptive to competitive enhancements going far beyond anything 

envisaged by CSX's stonewall advocacy of the status quo," adding specifically that the 

New York/New Jersey area, the nation's largest consumer market, had been neglected. 

Goode noted that balanced, effective competition requires: rail systems of 

comparable size and scope; large-market service by more than one railroad; rail 

ownership of major tnmk-line routes to ensure safety, efficiency and service; effective 

terminal access, and an understanding that competitive service is not firee. 

Norfolk Southem last week announced an all-cash tender offer for Conrail, 

bidding $100 per share and topping CSX's cash-and-siock offer of $92.50 a share. 

- MORE -
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Principles of Balanced Rail Competition 

Norfolk Southern's Commitment 
to NS/CR Customers 

1. Competition Requires Rail Systems of Comparable Size and Scope 

Raiiroads compete with each other, not just trucks 
Balance between railroads must not be eliminated by mergers 
Customers demand full rail route networks 
Mergers should result in balance within regions, not dominance 

2. The Largest Markets Must be Served by (at least) Two Large Railroads 

Major markets require competitive service 
Rail mergers should not be an excuse to control a market 
Competition at ports is especially important 
Lack of competition has disadvantaged Northeastern markets 
Routes and terminals must be adequate to protect competition 

3. Owned Routes are Essential to Competition 

Railroads need to control their major trunk-line routes 
Route ownership enables competition on safety, price and service 
Competition on major corridors, such as New York/Philadelphia -

Chicago, should be over owned routes 
Trackage rights do work for short-distance industrial access, and as 

shortcuts between owned lines 

4. Competit ion Depends on Effective Tennlr.al Access 

The rail network is anchored by tenninals and yards 
Terminals are just as important to competition as routes 
Competitors must have the right to buy or build their own terminal 

facilities 

5. Competi t ion is Not Free 

Competitors must make a commitment to owning lines and terminals 
NS/CR will not subsidize its competitors 
Competitors must pay a fair portion of the overall purchase price 

# # # 

World Wide Web Site - http://www nscorp com 

October 30 1996 
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Exhib i t (b)(2; 

I . Suinmary of terms and c o n d i t i ons 

Z. Partiea 

Borrower: 

Guarantors: 

Arrangers -. 

Administrative 
Agent: 

Documentation 
Agent: 

Lenders: 

Norfolk Southern Corporation 
("NS"). 

All direct and indirect Significant 
Subsidiaries of the Borrower, (in­
cluding, without limitation, Nor­
folk Southern Railway and North 
A-Tierican Van Lines, Inc.) and, 
following the date on which the 
approval of the Surface Transporta­
tion Board (the "STB") shall have 
been obtained (the "STB Approval 
Date") and the Merger shall have 
been consummated (the "Merger 
Date", and the later cf such dates, 
the "Consummation Date"), Conrail, 
Inc. ("Conrail") (in such capaci­
ties, the "Guarantors"; the Borrow­
er and the Guarantors, collective­
ly, the "Credit Parties") . 

J.P. Morgan Securities Inc. and 
M e r r i l l Lynch & Co. ( c o l l e c t i v e l y , 

capacities, the "Arrangr-m such 
e r s " ) . 

Morgan (as defined below) ( i n such 
capacity, the "AcZministrative 
Agent"). 

M e r r i l l (as defined below) ( i n such 
capacity, the "Documentation 
Agent"; together with the Admin­
i s t r a t i v e Agent, the "Agents"). 

The banks, financial institutions 
and other entities, including Mor­
gan Guaranty Trust Company of New 

244 



York {"Morgan") and M e r r i l l Lynch 
Capital Corporation ( " M e r r i l l " ) 
selected i n the syndication e f f o r t 
( c o l l e c t i v e l y , the "Lenders";. 

I I . 

1. 

Types and Amounts of Credit F a c i l i t i e s 

Term Loaa Facility 

Amount: 

Maturity: 

Availability: 

Purpose: 

$2,500,000,000 (the loans thereun­
der, "Term Loan - I " ) . 

Term Loan - I s h a l l be payable on 
the e a r l i e r of s i x months from the 
STB Approval Date and thiae years 
from the date on which the d e f i n i ­
t i v e documentation i s signed (the 
"Closing Date") . 

A portion of Term Loan - I s h a l l be 
drawn on the date on which the 
shares have been acquired pursuant 
t o the tender o f f e r (the "Acquisi­
t i o n Date"). The commitments under 
the Term Loan F a c i l i t y - I s h a l l 
terminate on the Merger Date imme­
d i a t e l y a f t e r the f i n a l funding of 
Term Loan - I . 

The proceeds of Term Loan - 1 s h a i l 
be used to finance the Acguisit-ion 
and to pay re l a t e d fees and expens­
es . 

2, Term Loan Facility ~ II 

Amount: 

Maturity: 

Availability: 

$3,000,000,000 (the loans thereun­
der, "Term Loan - I I " ) . 

Term Loan - I I s h a l l be payable i n 
f u l l 24 monthb a f t e r the maturity 

Term Loan - I . 

A portion of Term Lo'̂ n - I I s h a l l 
be drawn on the Acq u i s i t i o n Date 
and a p o r t i o n on the Merger Date. 
The commitments under the Term Loan 
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Purpose: 

F a c i l i t y - I I s h a l l terminate on 
the Merger Date immediately a f t e r 
the f i n a l funding of Term Loan -
I I . 

The proceeds of Term Loan - I I 
s h a l l be used t o finance the Acqui­
s i t i o n and to pay re l a t e d fees and 
expenses. 

Term Loan F a c i l i t y - I X J 

Amounc: 

Waturi ty: 

Avaiiabj'Ii t y : 

Amortization; 

Purpose: 

$3,000,000,000 (the loans ther'-un-
der, "Term Loan - III"; together 
with Term Loan - I and Term Loan -
II, the "Term Loans"). The Te'.m 
Loan Facility - I, Term Loan Facil­
ity - II and Term Loan Facility -
III are collectively referred to 
herein as the "Term Loan Facili­
ties" . 

Term Loan - I I I s h a l l be payable 
s i x and one-half years from the 
Closing Date. 

A p o r t i o n of Term Loan - I I I s h a l l 
be drawn on the Ac q u i s i t i o n Date 
and a p o r t i o n on the Merger Date. 
The commitments under the Term Loan 
F a c i l i t y - I I I s h a l l terminate on 
the Merger Date immediately a f t e r 
the f i n a l funding of Term Loan -
I I I . 

To be determined, but s u b s t a n t i a l l y 
equal q u a r t e r l y payments. 

The proceeds of Term Loan - I I I 
s h a l l be used t o finance the Acqui­
s i t i o n and t o pay r e l a t e d fees and 
expenses. 

I I I . Revolving Credit F a c i l i t y 

Type and Amount Five-year re v o l v i n g c r e d i t f a c i l i t y 

mm 
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of F a c i l i t y : (the '•.^ei^olving Credit F a c i l i t y " ) 
i n the amount of $3,C00,ODD,COO 
(the loans thereundei', the "l?evo2v-
.'ng Credit Loans") . The Term Loan 
F a c i l i t i e s and the Revolving Credit 
• f a c i l i t y are c o l l e c t i v e l y r e f e r r e d 
;o herein as the "Credit F a c i l i ­
t i e s " . 

Maturity: 

Availabili ty: 

The Revolving Credit F a c i l i t y s h a l l 
mature f i v e years a f t e r the Closing 
Date (the "Revolving Credit Termi­
nation Date"). 

The Revolving Credit F a c i l i t y s h a l l 
be available on a f u l l y r evolving 
basis commencing on the A c q u i s i t i o n 
Date and ending on the Revolving 
Credit Termination Date. 

Purpose: 

Drawdowns; 

The proceeds of the Revolving Cred­
i t Loans sh a l l be used to finance, 
the Acquisition, to pay re l a t e d 
fees and expenses, t o refinance a 
po r t i o n of the e x i s t i n g bank debt 
of NS (including under the e.<isting 
c r e d i t agreement), and f o r genexal 
corporate purposes. 

Minimum amounts of $25,000,000 w i t h 
a d d i t i o n a l increments of 
$1,000,000. Drawdowas are at the 
Borrower's option w i t h same day 
notice f or Base Rate Loans, one 
business day's f o r Money Market 
Absolute Rate Loans, two business 
days f o r Adjusted CD Loans, three 
busi.iess days f o r LIBOR Loans, and 
f i v e business days f o r Money Market 
LIBOR Loans. 

Money Market 
Option Description: 

The Borrower may request the Agent 
to s o l i c i t competitive bids from 
the Banks at a margin over LIBOR or 
at an absolute rate, f o r i n t e r e s t 
periods of 30 days or more. Each 
Bank w i l l bid at i t s own d i s c r e t i o n 
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f o r amounts up to the t o t s l amount 
of commitments and the Borrower 
w i l l be under no o b l i g a t i o n to 
accept any of the bids. Any Money 
Market advances made by a Bank 
s h a l l be deemed usage of the f a c i l ­
i t y f o r the purpose of fees and 
a v a i l a b i l i t y . However, each Bank's 
advance s h a l l not reduce such 
Bank's o b l i g a t i o n to lend i t s pro 
rata share of the remaining undrawn 
commitment. 

Bid Selection Mechanism: The Bor­
rower w i l l determine the aggregate 
amount of bids, i f any, i t w i l l 
accept . Bids w i l l be accepted i n 
order of the lowest t o the highest 
rates ("Bid Rates"). I f two or 
more Banks bid at the same Bid Rate 
and the amount of such bids accept­
ed i s less than the aggregate 
amount of such bids, then the 
amount to be borrowed at such Bid 
Rate w i l l be a l l o c a t e d among such 
Banks i n proportion t o the amount 
f o r which each Bank b i d at such Bid 
Rate. I f the bids are e i t h e r unac­
ceptably high to the Borrower or 
are i n s u f f i c i e n t i n amount, the 
Borrower may cancel the auction. 

IV. General Provisions 

Fees and I n t e r e s t 
i?ates: 

See P r i c i n g Grid. 

Borrowing Options: LIBOR, Adjusted CD, Base Rate and 
f o r the Revolving Credit i ' a c i l i t y 
only. Money Market. 

CD w i l l be automatically adjusted 
f o r reserves and other regulatory 
requirements LIBOR adjustments 
f o r Regu].ation D w i l l be charged by 
Banks i n d i v i d u a l l y . 
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Interest Periods: 

Base Rate means the higher of 
Morgan's prime rate or the federal 
funds rate -r 0.50 percent. 

Syndicated Borrowings: 

LIBOR Loans 1, 2, 3, or 6 months. 

Optional 
PrepajTnents and 
Commi tmen t 
Reductions: 

Wanda to r y 
Prepayments 
Commi tment 
JJeductions: 

and 

Adjusted CD Loans - 30, 60, 90, or 
18 0 days. 

Non-Syndicatei Borrowings: 
Money Market LILOR Loans - m: nimum 
1 month. 
Money Market Absolute Rate Loxns -
minimum 14 days. 

Base Rate Loans may be prepaid at 
any time on one business day's 
notice. LIBOR, Adjusted CD and 
Money Market Loans may not be pre­
paid before the end of an I n t e r e s t 
Period. Optional prepayments of 
the Term Loans may not be 
reborrowed. Money Market Loans may 
not be prepaid without the consent 
of the relevant Lender. 

The following amounts s h a l l be 
applied, p r i o r to the A c q u i s i t i o n 
Date, to reduce the commitments 
under the Term Loan F a c i l i t i e s , 
and, fo l l o w i n g the Acquisit on 
Date, to prepay the Term Loans: 

(a) 100 percent of the net cash 
proceeds of any sale or issuance of 
equity or incurrence of indebted­
ness (subject to customary excep­
tions, including an exception f o r 
the net cash proceeds from the 
issuance of stock i n connection 
with employee benefit plans and 
dividend reinvestment plans) a f t e r 
the Closing Date by NS or any of 
i t s subsidiaries (including, a f t e r 
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Consummation Date, Conrail and i t s 
s u b s i d i a r i e s ) ; and 

(b) 100 percent of the net cash 
proceeds cf any sale or other d i s ­
p o s i t i o n a f t e r the Closing Date by 
NS or any of i t s subsidiaries ( i n ­
cluding, a f t e r the Consummation 
Date, Conrail and i t s subsidiaries) 
of any assets (excluding ( i ) the 
sale of inventory i n the ordinary 
course of business, and ( i i ) i n d i ­
v i d u a l asset sales the proceeds of 
which do not exceed $10,000,000, 
and ( i i i ) sales of c e r t a i n other 
assets the proceeds of which were 
projected i n NS's base projections 
to be received by NS i n the 1996 
f i s c a l year). 

Mandatory Term Loan commitment 
reductions s h a l l be applied f i r s t , 
to the reduction of the commitments 
under the Term Loan F a c i l i t y - I , 
second, to the reduction of the 
commitments unier the Term Loan 
F a c i l i t y - I I and t h i r d , t o the 
reduction of che commitments under 
the Term Loan F a c i l i t y - I I I . I n 
the event ot any reduction of the 
commitments under any Term Loan 
F a c i l i t y , the installments speci­
f i e d f o r the relevant Term Loan 
herein s h a l l be reduced r a t a b l y . 
Mandatory Term Loan prepayments 
s h a l l be applied f i r s t , t o the 
prepayment of Term Loan - I , sec­
ond, to the prepayment of Term Loan 
- I I and t h i r d , t o the prepayment 
of the Term Loan F a c i l i t y - I I I . 
Each such prepayment s h a l l be ap­
p l i e d t o the installments of the 
relevant Term Loan rata b l y i n ac­
cordance w i t h the then outstanding 
amounts thereof. Mandatory prepay­
ments of the Term Loans may not be 
reborrowed. 
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V. Guarantees and C o l l a t e r a l 

Guarantees: 

Collateral 

A l l obligations of the Borrower 
under the Credit Documentation 
s h a l l be unconditionally guaranteed 
by the Guarantors. 

The Credit F a c i l i t i e s s h a l l be 
secured by a perfected f i r s t p r i o r ­
i t y security i n t e r e s t i n ( i ) the 
voting t r u s t c e r t i f i c a t e s of Con­
r a i l , ( i i ) the shares of a l l s i g ­
n i f i c a n t subsidiaries of NS and, 
a f t e r the Consummation Date, ( i i i ) 
the shares of a l l s i g n i f i c a n t sub-
Gidiaiies of Con.L-=iil. The c o l l a t ­
e r a l s h a l l be released upon NS 
receiving unsecured senior c r e d i t 
ratings from S&P and Moody's of at 
least BBB- and 3aa3, respectively. 

VI. Certain Conditions 

Initial Borrowing 
Conditions: 

The making of the Loans on the 
Acquisition Date s h a l l be condi­
tioned upon s a t i s f a c t i o n of each of 
the following conditions precedent: 

(a) Each Credit Party shall have 
executed and delivered satisfactory 
definitive financing documentation 
with respect to the Credit Facili­
ties (the "Credit Documentation") . 

(b) There s h a l l have been v a l i d l y 
tendered t o NS s u f f i c i e n t shar.»s of 
Conrail common stock to enable NS 
to e f f e c t a merger of Conrail w i t h 
a wholly-owned subsidiary of NS, 
without the requirement of any 
action by any other Conrail s e c u r i ­
t y holder; a l l conditions to pur­
chase set f o r t h i n the Offer t o 
Purchase s h a l l have been s a t i s f i e d 
without waiver or amendment (except 
w i t h the p r i o r w r i t t e n consent of 
the Required Lenders), and NS s h a l l 

8 
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have accepted for purchase a i l such 
tendered shares. 

(c) Concurrently with the making 
of the Loans on the Acqu i s i t i o n 
Date, NS's e x i s t i n g c r e d i t agree­
ment s h a l l have been terminated and 
a l l amounts outstanding thereunder 
s h a l l have been repaid. 

(d) The Lenders, the Agents and 
the Arrangers s h a l l have received 
a l l fees and expenses required t o 
be paid on or before the Acquisi­
t i o n Date. 

(e) The Lenders s h a l l have re­
ceived p r i o r to the Ac q u i s i t i o n 
Date consolidated NS/Conrail pro 
forma f i n a n c i a l statements as of 
the Closing Date, adjusted t o give 
e f f e c t t o the consummation of the 
A c q u i s i t i o n and the financings con­
templated hereby (as i f such events 
had occurred on such i j t e ) . 

( f ) The Agents and ti.-«e Lenders 
s h a l l be s a t i s f i e d thac the Credit 
F a c i l i t i e s , the use of proceeds 
thereof and the c o l l a t e r a l s e c u r i t y 
t h e r e f o r comply i n a l l respects 
wit h Regulations G, T and U of the 
Board of Governors of the Federal 
Reserve System. 

(g) The STB shall have approved 
the terms of the Voting Trust and 
such terms s h a l l be acceptable t o 
the Lenders. 

(h) NS s h a l l have acquired concur­
r e n t l y w i t h the making of the f i n a l 
Term Loans, d i r e c t l y cr i n d i r e c t l y , 
a l l of the issued and outstanding 
common stock of Conrail (on a f u l l y 
d i l u t e d basis) at a purchase p r i c e 
( i ) not t o exceed $100.00 per share 
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i n cash and ( i i ) not to exceed 
$11,500,000,000 i n the aggregate m 
cash, including fees. 

( i ) A l l material governmental and 
t h i r d party approvals (inclviding 
apprc'-tls under the Hart-Scott-
Rodino A n t i t r u s t Improver.ents Act 
of 1976 and other consents [but 
excluding STB approval] ) necesr-ary 
i n connecticr. witb the A c q u i s i t i o n 
and the financi-ncj contemplate ' 
hereby s h a l l bave bsen obtain.ia and 
be i n f u l l for:e and e f f e c t , and 
a l l applicable waiting periods 
s h a l l have expired without any 
action being taken by any competent 
a u t h o r i t y which has restrained, 
prevented or otherwise imposed 
m a t e r i a l l y adverse conditions on 
the Ac q u i s i t i o n or the financing 
thereof. The Agents s h a l l have 
received copies, c e r t i f i e d by NS, 
of a l l f i l i n g s made w i t h any gov­
ernmental a u t h o r i t i e s i n connection 
w i t h the Acquisition. 

( j ) The Lenders s h a l l have re­
ceived such legal opinions (includ­
ing ( i ) opinions from counsel t o NS 
and i t s subsidiaries, ( i i ) opinions 
( i f any) delivered t o NS by counsel 
to Conrail, accompanied by reliance 
l e t t e r s i n favor of the Lenders and 
( i i i ) opinions from such special 
counsel as may be required by the 
Agents), documents and other i n ­
struments as are customary for 
transactions of t h i s type or as 
they may reasonably request. 

Ongoing The making of eacn extension of 
Condi t ions : c r e d i t {that increase.*? p r i n c i p a l 

outstanding) s h a l l be conditioned 
upon (a) a i l representations and 
warranties i n the Credic Documenta­
t i o n (including, without l i m i t a -
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t i o n , the material adverse change 
representation) being true and 
correct i n a l l material respects 
and (b) there being no default or 
Event of Default (as defined below) 
m existence at the time of, or 
a f t e r givi:ig e f f e c t to ths making 
of, such extension of c r e d i t . The 
"material adverse change represen­
t a t i o n " s h a l l be to the e f f e c t that 
there has been no material adverse 
change (a "Material Adverse 
Change") i n the consolidated finan­
c i a l condition, operations, assets, 
business or prospects taken as a 
whole of NS and Conrail from that 
set f o r t h i n the information here­
tofore made available to the Lend­
ers . 

V I I . Representations, Warranties, Covenants and 
iBvents of Default 

The Credit Documentation s h a l l 
contain representations, warran­
t i e s , covenants and events of de­
f a u l t customary f o r financings of 
t h i s type and other terms deemed 
appropriate by the Lenders, includ­
ing, without l i m i t a t i o n : 

i?epresentations Corporate existence; f i n a n c i a l 
and iVarranties: condition and statements (including 

pro forma f i n a n c i a l statements); no 
material adverse change; no l i t i g a ­
t i o n ; no d e f a u l t ; no c o n f l i c t w i t h 
law or contractual o b l i g a t i o n s ; 
corporate action and e n f o r c e a b i l i t y 
of Credit Documentation; approvals; 
use of proceeds (Federal Reserve 
regulations); ERISA; taxes; Invest­
ment Company Act; Public U t i l i t y 
Holding Company Act; environmental 
matters; subsidiaries; accuracy of 
disclosure; ownership of property; 
i n t e l l e c t u a l property; and creation 
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Consummation of 
Acquisition: 

A f f i r m a t i v e 
Covenants: 

Financial 
Covenants: 

and perfection of security i n t e r ­
ests . 

The Borrower s h a l l use i t s best 
e f f o r t s to cause the merger to be 
consummated, the STB approval to be 
obtained and the ac q u i s i t i o n of 
Conrail to be consummated, a l l at 
the e a r l i e s t practicable times. 

Delivery of fir. a n c i a i statements, 
reports f i l e d w i t h the SEC or de­
l i v e r e d to s.hareholders, o f f i c e r s ' 
c e r t i f i c a t e s and other information 
reasonably requested by the Lend­
ers; notices of defaults, l i t i g a ­
t i o n and other material events; 
continuation of business and main­
tenance of existence and material 
r i g h t s and p r i v i l e g e s ; compliance 
w i t h laws (including environmental 
laws) and material contractual 
o b l i g a t i o n s ; payment of taxes and 
other o b l i g a t i o n s ; maintenance of 
property and insurance; maintenance 
of books and records; and r i g h t of 
the Lenders to inspect books and 
records. 

Usual and customary f o r transac­
t i o n s of t h i s type including, but 
not l i m i t e d t o: 

(a) I n t e r e s t Coverage Ratio (as 
defined below). 

As used 
l?atio" s 
(EBITDA-
In t e r e s t 
r o l l i n g 
ed, that 
quarters 
Acquisit 
erage Ra 
the t h i e 
periods 

12 

herein, " I n t e r e s t Coverage 
h a l l mean the r a t i o of 
Capital Expenditures) to 
Expense determined on a 

four quarter basis; provid 
u n t i l four f u l l f i s c a l 
have passed since the 

ion Date the Interes t Cov-
t i o shall be nneasured f o r 
e, s i x , and nine month 
commencing with the f i r s t 

255 



f u l l f i s c a l quarter a f t e r the Ac-
q ' l i s i t i c Date. 

(b) Net Worth on the l a s t day of 
any f i s c a l quarter ending a f t e r the 
Acquisition Date to be not less 
than the sum of ( i ) 80 percent of 
the Net Worth of NS on the Acquisi­
t i o n Date, ( i i ) 50 percent of cumu­
l a t i v e Net Ir.come (excluding any 
losses) since the Ac q u i s i t i o n Date 
and ( i i i ) 100 percent of the net 
proceeds of any equity issuances 
since the A c q u i s i t i o n Date, as at 
the end cf such f i s c a l quarter. 

(c) Leverage Ratio {as defined be­
low) . 

As used herein, "Leverage Rat io" 
shall mean the r a t i o of Total Debt 
(including guarantees of t h i r d -
party Debt) to EBITDA. 

"Interest Expense", "Wet Worth", 
"Net Worth", "Capi ta l Expe i . i i -
tures", "EBITDA" and "Net Income" 
shall be determined on a consoli­
dated basis i n accordance w i t h GAAP 
unless otherwise agreed by NS and 
the Agents and s h a l l i n each case 
be subject to adjustments be 
agreed upon by NS and the Agents. 

(d) Restricted Investments (as de­
fined below) s h a l l not be permit­
ted. As used herein, "l?estricted 
Investments" s h a l l mean payments, 
transfers or other d i s t r i b u t i o n s of 
cash or other assets from NS t o 
Conrail p r i o r t o the Consummation 
Date. 

(e) Within 45 days of Closing, the 
Bor?.ower w i l l have enteied i n t o and 
the;:eafter maintain i n t e r e s t rate 
agreements fixi.ng the i n t e r e s t rate 

13 
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on at least 40 percent cf the pr i n ­
c i p a l amount of i t s outstanding 
debt on such terms as are accept­
able to the Lenders. 

Negative 
Covenants: 

Events of Default: 

Limitations on: maturities or 
amortization of indebtedness ( i n ­
cluding preferred stock) p r i o r to 
the date which i s s i x months a f t e r 
the f i n a l maturity of the Loans 
(subject to a basket f o r any such 
indebtedness having e a r l i e r maturi­
t i e s , e.g., commercial paper, and 
other set baskets); indebtedness of 
subsidiaries (subject to a set bas­
ket) ; investments i n Conrail p r i o r 
to the STB Approval Date; l i e n s , 
including sale/leaseback tran'^ac-
t i o n s (subject to a set basket f c r 
l i e n s and/or sale-leasebacks and 
other standard); mergers, consoli­
dations, l i q u i d a t i o n s , dissolutions 
and sales of assets; a b i l i t y of 
subsidiaries to pay dividends; 
transactions w i t h a f f i l i a t e s ; and 
changes i n f i s c a l year. 

Nonpayment of p r i n c i p a l when due; 
non;_^ayment cf i n t e r e s t , fees or 
other amounts when due; material 
inaccuracy of representations and 
warranties; v i o l a t i o n of covenants: 
cross event of d e f a u l t ; bankruptcy; 
c e r t a i n ERISA events; material 
judgments; actual or asserted i n ­
v a l i d i t y of any guarantee or secu 
r i t y document or security i n t e r e s t ; 
and a cnange of c o n t r o l . Certain 
of the events of default s h a l l 
include customary thresholds and 
grace periods. For the pur7 0ses 
hereof, "Event o f Defaul t" r e f e r s 
to any of the foregoing events so 
long as any requirement f o r the 
g i v i n g of notice or the lapse of 
time s h a l l have been s a t i s f i e d . 
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V I I I C e r t a i n Other Terms 

Voting: 

Assignments and 
Participations: 

Amendments and waivers wi t h respect 
to the Credit Documentation s h a l l 
require the approval of Lenders 
(the "Feguired Lenders") holding 
Loans and commitments representing 
not less than 51 percent of the 
aggregate amount of the Loans and 
commitments under the Credit F a c i l ­
i t i e s , except that (a) the consent 
of eatn Lender affec t e d chereby 
s h a l l be required with respect t o 
(i ) red--.ct ions i n the amount of any 
scheduled F_.yment (including sched­
uled installment paj.'ments) , or 
exte-isions nf the scheduled maturi­
t y date ( i n d u c i n g scheduled i n ­
stallment dates), of any Loan, ( i i ) 
reductions i n tiie rate of int^'rest 
or any fee or extensions of any due 
date therer-: and ( i i i ) inceases i n 
the amount j r extensions of the 
expiry date of any Lender's ..ommit-
ment and (b; the consent of 100 
percent of the Lenders s h a l l be 
required with respect to ( i ) modi­
f i c a t i o n s to any of the voting 
percentages and ( i i ) releases of 
a l l or s u b s t a n t i a l l y a l l of the 
c o l l a t e r a l (except as provided as 
above). 

The Lenders s h a l l be permitted t o 
assign and s e l l p a r t i c i p a t i o n s i n 
t h e i r Loans and commitments, sub­
j e c t , i n the case of assigr'-.^'^ts 
(other than to another Lender or to 
an a f f i l i a t e of the assigning Lend­
er) , to the consent of the Adminis­
t r a t i v e Agent and NS (which consent 
i n each case s h a l l not be unreason­
ably withheld, and vhich consent 
s h a l l not be required i f there 
exists a Defaul*- or Event of De­
f a u l t ) . Non-pro rata assignments 
s h a l l be permitted. The minimum 

m 
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Yield Protection: 

Expense and 
Indemnification. 

assignment amount s h a l l be 
$1C.,OGO,000 and the aggregate com-
miti.ients and/or Loans retained by 
any assigning Lender s h a l l equal at 
least $25,000,000, unless ( i n e i ­
ther case) the assigning Lender's 
commitments and Loans are being 
reduced t o $0. Pa^'ticipants i h a l l 
ha/e the same ben e f i t s as the Lend­
ers w i t h respecc to y i e l d protec­
t i o n and incre?.sed cost provisions. 
Voting r i g h t s of p a r t i c i p a n t s s h a l l 
be l i m i t e d to those matters w i t h 
respect to which the a f f i r m a t i v e 
vote of the Lp-ider from v.'hich i t 
purchased i t s p a r t i c i p a t i o r . would 
be required as described under 
"Voting' above. Promissory notes 
s h a l l bf; issued under the Credit 
F a c i l i t i e s only upon request. 

The Credit Documentation s h a l l 
contain customary provisions (a) 
prot e c t i n g the Lenders against loss 
of y i e l d r e s u l t i n g from changes i n 
reserve, tax, c a p i t a l adequacy and 
other requirements of law and from 
the imposition of withholding or 
other taxes and (b) indemnifying 
the Lenders f o r "breakage costs" 
incurred i n connection w i t h , among 
other things, prepayment of a Euro­
d o l l a r Loan on a day otl.er than the 
l a s t day of an in t e r e ' j t period w i t h 
respect thereto. 

The Borrower s h a l l pay (a) a l l 
reasonable out-of-pocket; expenses 
of the Agents and the Arrangers 
associated w i t h the syndication of 
the Credit F a c i l i t i e s and the prep­
a r a t i o n , execution, d e l i v e r y and 
administration of the Credit Docu­
mentation and any amendment or 
waiver w i t h respect thereto ( i n ­
cluding the reasonable f'^es and 
disbursements and other charges of 
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Governing Law and 
Forum: 

counsel) and (b) a l l out-of-pocket 
expense* ot the Agents and the 
Lenders i n connection with the en­
forcement of the Credit Documen­
t a t i o n (including the fees and 
disbursementis and other charaes of 
counsel). 

The Borrower s h a l l indemnify, pay 
and hold harmless the Agents, the 
Arrangers and the Lenders (and 
t h e i r respective d i r e c t o r s , o f f i ­
cers, employees and agents) against 
any lo.=:s, l i a b i l i t y , cost or ex­
pense incurred i n respect of the 
financing contemplated hereby or 
the use or the proposed use of 
proceeds thereof (except t o the 
extent r e s u l t i n g from the gross 
negligence cr w i l l f u l misconduct of 
the indemnified p a r t y ) . 

State of New York. 

Counsel to the Agei;.i.'3 
and the Arrangers: 

Commi tmen t 
Termination Dates: 

Facility Fee: 

Default Rate: 

Davis Polk & Wardwell, 

The Closing Date must have occurred 
on or before March 1, 1997, and the 
Acquisition Date must have occurred 
on or before July 1, 1997. 

NS s h a l l pay a per annum fee calcu­
lated on a 360 day basis payable on 
each Lender's commitment irrespec­
t i v e of usage, quar t e r l y i n ar­
rears, at the rate set f o r t h on the 
Pricing Grid attached hereto. 

At any t i n e when e i t h e r Borrower i s 
i n default i n the payment of any 
amount due under the Credit F a c i l i ­
t i e s , the p r i n c i p a l of a l l Loans 
shall bsar intere^-t at 2 perc'?nt 
above the rate otht rwise app]icable 
thereto. Overdue i n t e r e s t , fees 
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and other amounts s h a l l bear i n t e r ­
est at ^ percent -̂.oove the rate 
appliw&ble to Base Rate Loans. 

Rate and Fee Basis: A l l per annum rates s h a l l be calcu­
la t e d on the basis of a year of 360 
days (or 365/366 days, i n the case 
of Base Rate Loans the i n t e r e s t 
rate payable on which i s then based 
on the Prime Rate) f o r actual days 
elapsed 

Pracing Grid: U n t i l such time as the Borrower's 
ra t i n g s s h a l l have been affirmed by 
S&P and Moody's fo l l o w i n g the an­
nouncemenc of the Offer t o Purchase 
(the " I n i t i a l P r i c i n g Period"), 
p r i c i n g s h a l l be as follows: 

EurodoUar Base raU Total 
loan margio loan marpn Facility fee used cost 
75 bps 5T?s JTBps L + lOO bps 

The Eurodollar Loan Margin, the 
Base Rate loan Margin and the f a ­
c i l i t y fee rate s h a l l be determined 
i n o.ccordance with t h i s P r i c i n g 
Grid based upon NS's Senior Unse­
cured Long-Term Debt Ratings estab­
l i s h e d by S&P and Moody's as f o l ­
lows) : 

Senior un iccavd EarodoUar Base rate Total 

loag.tcrm debt raliii| {f loao loao Fadlity ued 

Catecot? -Moody $ marpD 'largin fee COM 

T - W»+ kal 22 } bps 0 bps 12.5 bps L 35 bps 

2 a n BM2 3S bps 0 bps 15 bps L t- 50 bps 

3 n s - IW3 47 5 bps 0 bps 17.5 h f L + 65 bps 

4 lal 75 bps 0 bps 25 bp- L f 100 bps 

s n BC 87 5 bps :S bps 37 .5 bps L - 125 bps 

I f t h e Borrow3r i s s p l i t - r a t e d and 
the r a t i n g s d i f f e r e n t i a l i s one 
l e v e l , the higher r a t i n g w i l l ap­
ply , unless one of the r a t i n g s i s 
sub-investment grade, i n which case 
the lower r a t i n g w i l l apply. I f 
the Borrower i s s p l i t - r a t e d and the 
r a t i n g s d i f f e r e n t i a l i s two le v e l s 
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or more, the r a t i n g at the midpoint 
w i l l apply. I f there i s no mid­
point r a t i n g , the higher of the two 
intejmediate r a t i n g s w i l l apply, 
unlei's one of the ratings i s sub-
investment grade, i n which case the 
lower 0-" the two intermediate r a t ­
ings w i l l apply. 
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Exhibit (g)(2) 

IN THE UNITED STATES DISTRICT CÔ TRT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 
-X 

NORFOLK SOUTHERN CORPORATION, a 
V i r g i n i a corporatioa. 
Three Commercial Place 
Norfolk, VA 23510-2191, 

A t l a n t i c A c q u i s i t i o n Corporation 
Three Commercial Place 
Norfolk, VA 23510-2191, 

and 

Kathryn B. McQuade 
5114 Hunting H i l l s Drive 
Roanoke, VA 24014, 

P l a i n t i f f s , 

-acainst 

Conrail Inc., a Pennsylvania 
corporation. 
Two Commerce Square 
2001 Market Street 
Philadelphia, PA 19101, 

David M. LeVan 
245 Pine Street 
Philadelphia, PA 19103-7044, 

H. Furlong Baldwin 
4000 N. Charles Street 
Baltimore, MD 21218-1756, 

Daniel B. Burke 
Capital Cities/ABC Inc. 
77" W. 66'̂*' Street 
New York, NY 10023-6201, 

(Caption continued on next page) 

CA. No. 96-CV-7167 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTEi^ DISTRICT OF PENNSYLVANIA 

Roger S. H i l l a s 
Two Commerce Square 
2001 Market Street, 
Philadelphia, PA 19101, 

Claude S. Brinegar 
1574 Michael Lane 
P a c i f i c Palisades, CA 90272-2026, 

Kathleen Foley Feldstein 
147 C l i f t o n Street 
Belmont, MA 02178-2603, 

David B. Lewis 
1755 Burns Street 
D e t r o i t , MI 48214-2848, 

John C. Marous 
10S White Gate Road 
Pittsburgh, PA 15238, : 

CA. No. 96-CV-7167 

David H. Swanson s 
Countrymark Inc. : 
950 N. Meridian Street : 
Indianapolis, IN 46204-3909, : 

E. Bradley Jones : 
2775 Lander Road : 
Pepper Pike, OH 44124-4806, : 

Raymond T. 'ichuler : 
Two Commerce Scjuare : 
2001 Market Street : 
Philadelphi.u, PA 19101, : 

c.nd : 

CSX Corporation : 
One James Center : 
901 East Cary Street : 
Richmond, VA 23219, : 

Defendants. : 

mm: 
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FIRST AMENDE. COMPLAINT FOR 
DECLARATORY AND INJUNCTIVE RELIEF 

P l a i n t i f f s , by t h e i r undersigned attorneys, as 

a i d f o r t h e i r F i r s t Amended Complaint, allege upon knowl­

edge w i t h respect to themselves and t h e i r o'̂m acts, and 

upon information and b e l i e f as to a l l other matters, as 

f o..lows : 

Nature of the Action 

1. This action arises from the attempt by 

defCindants Conrail Inc. ("Conrail"), i t s directors (the 

"D i r e c t o r Defendants"), and CSX Corpor-..tion C'CSX") to 

coerce, mislead and fraud u l e n t l y manipulate Conrail's 

shareholders to s w i f t l y d e l i v e r control of Conrail to CSX 

f o r eighty-some d o l l a r s i n cash and stock and to fo re ­

s t a l l any competing higher bid f o r Conrail by p l a i n t i f f 

N o r f o l k Southem Corporation ("NS"). Although defendants 

have attempted to create the impression that NS's superi­

or $100 per share a l l - c a s h o f f e r f o r a l l of Conrail's 

stock i s a "non-bid" or a "phantom o f f e r , " i n r e a l i t y the 

only cLstacles to the a v a i l a b i l i t y of the $100 per share 

o f f e r e d by NS are i l l e g a l actions and u l t r a v i r e s agree­

ments by defendants. The ultimate purpose of t h i s action 

i s t o e s t a b l i s h the i l l e g a l i t y of such actions and agree­

ments so t h a t NS may proceed to provide superior value to 
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Conrail's shareholders and a superior transaction to 

Conrail and a l l cf i t s constituencies. 

2. A d d i t i o n a l l y , p l a i n t i f f s w i l l seek i n t e r i m 

i n j u n c t i v e r e l i e f to maintain the status quo and ensure 

that Conrail shareholders w i l l not be coerced, misled and 

f r a u d u l e n t l y manipulated by defendants' i l l e g a l conduct 

to d e l i v e r control over Conrail to CSX before the Court 

can f i n a l l y determine the issues rai.sed i n t h i s action. 

3. The event that set t h i s controversy i n 

motion was the unexpected announcement t h a t CSX would 

take over Conrail. In a surprise move on October 15, 

1996, defendants Conrail and CSX announced a deal to 

r a p i d l y t r a n s f e r control of Conrail t o CSX and foreclose 

any other bids f o r Conrail (the "CSX Transaction"). The 

CSX Transaction i s to be accomplished through a compli­

cated m u l t i - t i e r structure i n v o l v i n g a coercive front-end 

loaded cash tender o f f e r , a lock-up stock option and, 

followinc recjuired regulatory approvals or exemptions, a 

back-end merger i n which Conrail shareholders w i l l re­

ceive stock and, under c e r t a i n circumstances, cash. As 

o^ the close of business on October 29, 1996, the blended 

value of the CSX Transacticn was s l i g h t l y more than $85 

per Ccnrail share. Integr&l to t h i s deal are executive 

successicm and compensation guarantees f o r Conrail man-
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agement and board composition covenants e f f e c t i v e l y 

ensuring Conrail d i r e c t o r s of continued board seats. 

4. Because p l a i n t i f f NS believes that a 

business combination betveen Conrail and NS would y i e ] d 

b e n e f i t s t o both companies and t h e i r constituencies f a r 

superior t o any benefits offered by the pioposed Con­

rail/CSX combination, NS on October 23, 1996 announced 

i t s i n t e n t i o n t o commence, through i t s wholly-owned 

subsidiary, p l a i n t i f f A t l a n t i c Acquisition Corporation 

("AAC") a cash tender o f f e r (the "NS Offer") f o r a l l 

shares of Conrail stock at $100 per share, to be followed 

by a cash merger at the same price (tht; "Proposed Merg­

er, " and together wit h the NS Offer, the "NS c^roposal"). 

The f o l l o w i n g day, on October 24, 1996, the NS 0-:fer 

commenced. 

5. At the heart of t h i s controversy i s the 

a s s e r t i o n t y defendants, both expressly and through t h e i r 

conduct, t h a t the Cirector Defendants, as d i r e c t o r s of a 

Pennsylvania corporation have v i r t u a l l y no •fiduciary 

d u t i e s . While i t i s true that Pennsylvania s t a t u t o r y law 

provides d i r e c t o r s of Pennsylvania corporations with wide 

d i s c r e t i o n i n responding to a c q u i s i t i o n proposals, defen-

dc-^ts here have gone f a r beyond what even Pennsylvania 

law permits. Indeed, i t appears that defendants are 
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taking Pennsylvania's s t a t u t o r y regime as carte blanche 

to insulate Conrail, through the f i r s t h a l f of the f i r s t 

decade o-' the next millennium, from any a c q u i s i t i o n by 

any party (including CSX) other than t.he CSX Transaction 

w i t h i t s current p r i c i n g and other terms, regardless of 

how favorable ary such other proposed a c q u i s i t i o n might 

be to Conrail's shareholders, custom.ers, and other con­

s t i t u e n c i e s . As a r e s u l t , t h i s b a t t l e f o r c o n t r o l of 

Conrail presents the most audacious array of lock-up 

devices ever attempted: 

• The Poison P i l l Lock-In. The CSX Merger 
Agreement exempts the CSX Transaction from 
Conrail's Poison P i l l Plan, and purports 
to p r o h i b i t the Conrail Board from redeem­
ing, amending or otherwise taking any 
f u r t h e r action with respect to the Plan. 
Under the terms of the Poison P i l l Plan, 
the Conrail d i r e c t o r s w i l l lose t h e i r 
power to make the poison p i l l i n a pplicable 
to any accjuisition transaction other than 
the CS.X Transactior on November 7, unless 
CSX agrees t o l e t them postpone t h a t date. 
Thus, the Poison P i l l Lock-In threatens t o 
lock-up Conrail, even from f r i e n d l y trans­
actions, u n t i l the year 2005, when the 
poison p i l l r i g h t s expire. Tha.t i s , un­
less the November 7 date i s postponed, 
Conrail w i l l be unable to be accjuired 
other than through the CSX Transaction, 
under i t s current terms, f o r a period o f 
almost nine years. Put simply, the CSX 
Merger Agreement purports to require Con­
r a i l t o swallow i t s own poison p i l l . The 
Poison P i l l Lock-In i«5 an unprecedented, 
draconian and u t t e r l y preclusive lock-up 
device, i s u l t r a v i r e s under Pennsylvania 
law, and constitutes a t o t a l abdication 
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and breac' of the Conrail d i r e c t o r s ' f i d u ­
c i a r y duties of l o y a l t y and care. To make 
matters worse, i n v i c l a t i o n of the federal 
s e c u r i t i e s laws, the defendants i n t h e i r 
tender o f f e r f i l i n g s a f f i r m a t i v e l y misrep­
resented key terms of the Comail Poison 
Pil.l Plar.. bearing d i r e c t l y upon the Poison 
P i l f i Lock-In. 

The 180-Dav Lock-Out. The CSX Merger 
Agreement audaciously and unashamedly pur­
ports to p r o h i b i t Conrail's d i r e c t o r s from 
withdrawing t h e i r recommendation that 
Conrail's shareholders accept and approve 
the CSX Iransaction and from terminating 
the CSX Merger Agreement, even i f t h e i r 
f i d u c i a r y duties require them to do so, 
fo r a period of 180 days fr.om execution of 
the agreement. Put simply, Conrail's 
d i r e c t o r s have agreed to take a six-month 
leave of absence during what may be the 
most c r i t i c a l s ix months i n Conrail's 
h i s t o r y . The 180-Day Lock-Out i s u l t r a 
v i r e s under Pennsylvania law and con s t i ­
tuces a complete abdication c.nd breach of 
the Conrail d i r e c t o r s ' duties of l o y a l t y 
and care. 

Th^ Stock Option Lock-Up And The $300 
M i l l i o n Break-Up Fee. The CSX Merger 
Agreement provides, i n essence, that Con­
r a i l must pay CSX a $300 m i l l i o n w i n d f a l l 
i f the CSX Merger Agreement i s terminated 
and Conrail i s accjuired by another compa­
ny. Further, a Stock Option Agreement 
granted by Conrail to CSX threatens over 
$100 m i l l i o n i n d i l u t i o n costs to any com­
peting bidder f o r Conrail. This lock-up 
option i s p a r t i c u l a r l y onerous because the 
higher the competing b i d , the greater the 
d i l u t i o n i t threatens. 

The Continuing Director Amendments To 
Conrail's Pgi^on P i l l Plan. Recognizing 
that Pennsylvania law permits shareholders 
of Pennsylvania corporations to elect a 
new board of d i r e c t o r s i f they disagree 
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with an incumbent board's decisions con­
cerning a c q u i s i t i o n o f f e r s , the Conrail 
Board altered the Conrail Poison P i l l Plan 
i n September 1995 to ieprive Conrail's 
shareholders of the a o i l i t y to elect new 
di r e c t o r s f u l l y empowered to act to render 
the poison p i l l i n e f f e c t i v e or inapplica­
ble to a transaction they deem to be i n 
the corporation's best i n t e r e s t s . This 
amendment to the Conrail Poison P i l l Plan 
i s u l t r a v i r e s under Pennsylvania law and 
Conrail's Charter and By-Laws, and c o n s t i ­
tutes an impermissible interference i n the 
stockholder franchise and a breach of the 
Conrail d i r e c t o r s ' dut^ of l o y a l t y . 

At bottom, what defendants have attempted here i s t o 

l i t t e r the playing f i e l d with i l l e g a l , u l t r a v i r ^ s appar­

ent impediments to competing a c q u i s i t i o n proposals, and 

then coerce Conrail shareholders to s w i f t l y d e l i v e r 

c o n t r o l of Conrail to CSX before the i l l e g a l i c y of such 

impediments can be determined and revealed. 

6. Accordingly, by t h i s action, p l a i n t i f f s 

NS, AAC, and Kathryn B. McQuade, a Conrail shareholder, 

seek emergency r e l i e f again.^t defendants' i l l e g a l attempt 

to lock-up the rapid sale of control of Conrail to CSX 

through t h e i r scheme of coercion, deception and fraudu­

lent manipulation, i n v i o l a t i o n of the federal s e c u r i t i e s 

laws, Pennsylvania s t a t u t o r y law, and the f i d u c i a r y 

duties of the Director Defendants. In addition, t o 

f a c i l i t a t e the NS Proposal, p l a i n t i f f s seek c e r t a i n 

declaratory r e l i e f w i t h respect to replacement of 
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Conrail's Board Df Directors at Conrail's next annual 

meeting of shareholders. 

J u r i s d i c t i o n and Venue 

7. This Court has j u r i s d i c t i o n over t h i s com­

p l a i n t pursuant to 28 U.S.C. §§ 1331 and '.367. 

8, Venue i s proper i n t h i s D i s t r i c t pursuant 

tc 28 U.S.C. § 1391. 

The Parties 

} . P l a i n t i f f NS i s a V i r g i n i a corporation 
1 

w i t h i t s p r i n c i p a l place of bi.siness i n Norfolk, V i r g i n ­

i a . NS i s a holding company operating r a i l and motor 

t r a n s p o r t a t i o n services through i t s subsidiaries. As of 

December 31, 1995, NS's rai l r o a d s operated more than 

14,500 miles of road i n the states cf Alabama, Florida, 

Georgia, I l l i n o i s , Indiana, Iowa, Kentucky, Louisiana, 

Maryland, Michigan, M i s s i s s i p p i , Missouri, New York, 

North Carolina, Ohio, Pennsylvania, South Carolina, 

Tennessee, V i r g i n i a and West V i r g i n i a , and the Province 

of Ontario, Canada. The li n e s of NS's r a i l r o a d s reach 

most of the larger i n d u s t r i a l and t r a d i n g centers i n the 

Southeast and Midwest, w i t h the exception of those i n 

Central and Southern F l o r i d a . In the f i s c a l year ended 

December 31, 1995, NS had net income of $712.7 m i l l i o n on 

t o t a l t r a n s p o r t a t i o n operating revenues of $4,668 b i l -
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l i o n . According to the New York Times. NS " i s considered 

by many analysts to be the nation's best-run r a i l r o a d . " 

NS i s the b e n e f i c i a l owner of 100 shares of common stock 

of Conrail. 

10. P l a i n t i f f AAC i s a Pennsylvania corpora­

t i o n . The e n t i r e equity i n t e r e s t i n AAC i s owned ]>Y NS. 

AAC was organized by NS f o r the purpose of acquiring the 

e n t i r e equity i n t e r e s t i n Conrail. 

11. P l a i n t i f f Kathryn B. McQuade i s and has 

been, at a l l times relevant t o t h i s action, the owner of 

Conrail common stock. 

12. Defendant Conrail i s a Pennsylvania corpo­

r a t i o n with i t s p r i n c i p a l place cf business i n Philadel­

phia, Pennsylvania. Conrail i s the major f r e i g h t r a i l -

roaa serving America's Northeast-Midwest region, op­

er a t i n g over a r a i l network of approximately 11,000 route 

miles. Conrail's common stock i s widely held and trades 

on the New York Stock Exchange. During the year ended 

December 31, 1995, Conrail had net income of $264 m i l l i o n 

on revenues of $3.68 b i l l i o n . On the day p r i o r to an-

nouucement of the CSX Transaction, the closing per share 

pr i c e of Conrail common stock was $71. 

13. Defendant David M. LeVan i s President, 

Chief Executive O f f i c e r , and Chairman of Conrail's Board 
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of Directors. Defendants H. Furlong Baldwin, Danie] J. 

Burke, Roger S. H i l l a s , Claude S. Brinegar, Kathleen 

Foley Feldstein, David B. Lewis, John C. Marous, David H. 

Swanson, E. Bradley Jones, and Raymond T. Schuler are the 

remaining d i r e c t o r s of Conrail. The foregoing i n d i v i d u a l 

d i r e c t o r s of Conrail owe f i d u c i a r y duties to Conrail and 

i t s stockholders, including p l a i n t i f f s . 

14. Defendant CSX i s a V i r g i n i a corporation 

w i t h i t s p r i n c i p a l place of business i n Richmond, V i r g i n ­

i a . CSX i s a t r a n s p o r t a t i o n company providing r a i l , 

i n t e r nodal, ocean container-shipping, barging, tracking 

and contract l o g i s t i c ser-zices. CSX's r a i l transporta­

t i o n operations serve the southeastern and midwestem 

United States. 

FarMia] background 

The Offer 

15. In response t o the surprise October 15 an­

nouncement of the CSX Transaction, on October 23, 1996, 

NS announced i t s i n t e n t i o n t o commence a public tender 

o f f e r f o r a l l shares of Conrail common stock at a price 

of $100 cash per share. NS f u r t h e r announced that i t i n ­

tends, as soon as p r a c t i c a b l e f o l l o w i n g the closing of 

the NS Offer, t o acquire the e n t i r e equity i n t e r e s t i n 

c o n r a i l by causing i t to m.erge w i t h AAC i n the Proposed 
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m 
Merger. I n the Proposed Merger, c'onrail common stock not 

tendered and accepted i n the NS Offer would be converted 

i n t o the r i g h t t o receive $100 dn cash per share. On 

October 24, i:?96, NS, through AAC, commenced the NS 

Offer. The NS Cffer and the Proposed Merger represent a 

40.8% premium over the closing market price of Conrail 

stock on October 14, 1996, the day p r i o r to announcement 

of the CJX Transaction. 

16. I n a l e t t e r delivered on October 23, 1996 

to the Defendant Directors, NS ctated that i t i s f l e x i b l e 

as t o a l l aspects of the NS Proposal and expressed i t s 

eageriisss t o negotiate a f r i e n d l y merger with Conrail. 

The l e t t e r indicated, i n p a r t i c u l a r , that while the NS 

Proposal i s a proposal to accjuire the e n t i r e ecjuity 

i n t e r e s t i n Conrail i o r each, NS i s w i l l i n g to discuss, 

i f the Conrail board so desires, including a substantial 

ecjuity component t o the onsideration to be paid i n a 

negotiated transaction so that current Conrail sharehold­

ers could have a continuing i n t e r e s t i n the combined 

NS/Co'.irail enterprise. 



The Current C r i s i s : I n a Surprise Move 
Intended To .'^oreclose Competing Bids, 
Conrail and CSX Announce On October 15 
That Conrail Has Essentially Granted CSX 
A Lock-Up Over Control Of The Company 

17. A f t e r many -ncnths of maintaining t h a t Con­

r a i l was not f o r sale, on October 16, 1996, the Conrail 

Board announced an abrupt about-face: Conrail would be 

sold t o rsx i n a multiple-step transaction designed to 

s w i f t l y t r a n s f e r e f f e c t i v e , i f not absolute, vo t i n g con­

t r o l over Conrail to a voting trustee who would be con­

t r a c t u a l l y recjuired to vote to approve CSX's a c q u i s i t i o n 

of the e n t i r e ecjuity i n t e r e s t i n Conrail through a f o l ­

low-up stock merger. 

18. Two circumstances r e l a t i n g to the CSX 

Transaction create the current c r i s i s . F i r s t , as noted 

above, and as explained more f u l l y below, on November 7, 

1996, a " D i s t r i b u t i o n Date" w i l l occur rnder Conrail's 

Poison P i l l Pl-:in, a f t e r which time Conraii's Eoard w i l l 

lose the a b i l i t y to remove the poison p i l l r i g h t s as an 

obstacle t o any transaction other than the CSX Transac­

t i o n . This event, i f i t i s allowed t o occur, w i l l i r r e p ­

a r a b l y harm Conrail, i t s shareholders, and other c o n s t i t ­

uencies by making Conrail incapable of being acquired 

u n t i l the year 2005, other than through the CSX Transac­

t i o n as i t i s c u r r e n t l y proposed. 
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19. Even i f the " D i s t r i b u t i o n Date" problem 

w i t h Conrail's Poison P i l l Plan were remedied, the fate 

of Conrail could be e f f e c t i v e l y determined on Novem­

ber 14, 1996, j u s t 23 business days a f t e r announcement of 

the CSX Transaction. That i s when Conrail shareholders 

w i l l be c a l l e d upon t o vote on a proposed amendment to 

Conrail's A r t i c l e s of Incorporation designed to f a c i l ­

i t a t e the s w i f t t r a n s f e r of control i n favor of CSX, and 

only CSX. I f they approve the Charter Amendment, and 

then, i n the misinformed b e l i e f that the NS Proposal does 

not present a viable and superior a l t e r n a t i v e , tender 4 0% 

of Conrail's stock t o CSX, Conrail's shareholders w i l l 

have been coerced by defendants' fraudulent and manipula­

t i v e t a c t i c s to s e l l Conrail to the low bidder. 

Defendants Were Well Aware That 
A Superior Competing A c q u i s i t i o n 
Proposal Bv NS was I n e v i t a b l e 

20. For a number of years, c e r t a i n members of 

senior management of NS, including David R. Goode, Chair­

man and Chief Executive O f f i c e r of NS, have spoken numer­

ous times w i t h senior management of Conrail, including 

former Conrail Chairman ar.d Chief E x e c u t i . O f f i c e r , 

James A, Hagen, and current Conrail Chairman and Chief 

Executive O f f i c e r , defendant David W. LeVan, concerning a 

possible business combination between NS and Conrail. 
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Ultimately, Conrail management encouraged such discus­

sions p r i o r to Mr. Hagen's retirement as Chief Executive 

O f f i c e r of Conrail. Conrail discontinued such discus­

sions i n September 1994, when the Conrail Board elected 

Mr. LeVan as Conrail's President and Chief Operating 

O f f i c e r as a step toward u l t i m a t e l y i n s t a l l i n g him as 

Chief Executive O f f i c e r and Chairman upon Mr. Hagen's 

departure. 

21. Prior to 1994, senior management of NS and 

Conrail discussed, from time to time, o p p o r t u n i t i e s f o r 

business cooperation between the companies, and, i n some 

of those discussions, the general concept of a business 

combination. While the companies detennined t o proceed 

w i t h c e r t a i n business cooperation o p p o r t u n i t i e s , includ­

ing the T r i p l e Crown Services j o i n t venture, no decisions 

were reached concerning a business combination at that 

time. 

22. In March of 1994, Mr. Hagen approached Mr. 

Goode to suggest that under the current regulatory envi­

ronment, Conrail management now believed that a business 

combination between Conrail and NS could be accomplished, 

and t h a t the companies should commence discussion of such 

a transaction. Mr. Goode agreed to schedule a meeting 

between l e g a l counsel f o r NS and Conrail f o r the purpose 

13 

277 



of discussing recjulatory issues. Following that meeting, 

Mr. Goode met with Mr. Hagen to discuss i n general terms 

an ac c j u i s i t i o n of Conrail by NS. Thereafter, during the 

period from A p r i l through August 1994, management and 

senior f i n a n c i a l advisors of the respective companies met 

on numerous occasions to negotiate the terms of a combi­

nation of Conrail and NS. ^The part i e s antered i n t o a 

c o n f i d e n t i a l i t y agreement on August 17, 1994. During 

these discussions, Mr. Hagen and other representatives of 

Conrail pressed f o r a premium price to r e f l e c t the acqui­

s i t i o n of c o n t r o l over Conrail by NS. I n i t i a l l y , NS 

pressed instead f o r a stock-for-stock merger of ecjuals i n 

which no c o n t r o l premium would be paid to Conrail share­

holders. Conrail management i n s i s t e d on a control premi­

um, however, and u l t i m a t e l y the negotiations turned 

toward a premium stock-for-stock accjuisition of Conrail. 

23. By early September 1994, the negotiations 

were i n an advanced stage. NS had proposed an exchange 

r a t i o of 1 - t o - l , but Conrail management was s t i l l press­

ing f o r a higher premium. I n a meeting i n Philadelphia 

on September 23, 1994, Mr. Goode increased the proposed 

exchange r a t i o t o l . l - t o - 1 , and l e f t the door open to an 

even higher r a t i o . Mr. Hagen t.hen t o l d Mr. Goode that 

they could not reach agreement because the Conrail board 
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had determined to remain independent and to pursue a 

stand-alone p o l i c y . The meeting then concluded. 

24. The l . l - t o - 1 exchange r a t i o proposed by 

Mr. Goode i n September of 1994 r e f l e c t e d a sub s t a n t i a l 

premium over the market price of Conrail stock at that 

time. I f one applies that r a t i o t o NS's stock p r i c e on 

October 14, 1996 -- the day the Conrail Board approved 

the CSX Trar...,̂  J t i o n - - i t implies a per share accjuisition 

p r i c e fo>- Conrail of over $101. Thus, there can be no 

cjuestion that Mr. LeVan, i f not Conrail's Board, was well 

aware that NS would l i k e l y be w i l l i n g and able to o f f e r 

more - - t o Conrail's shareholders, rather than manage­

ment, that i s -- than CSX could o f f e r f o r an accjuisition 

of Conrail. 

Defendant LeVan A c t i v e l y Misleads NS 
Management I n Order To Permit Him To 
;.ock UP The Sale of Conrail to CSX 

25. During the p-riod f o l l o w i n g September of 

1994, Mr. Goode from time to time had conversations w i t h 

Mr. LeVan. During v i r t u a l l y a l l of these conversations, 

Mr. Goode expressed NS's strong i n t e r e s t i n neg o t i a t i n g 

an a c q u i s i t i o n of Conrail. Mr. LeVan responded that Con­

r a i l wished t o remain independe.nt. Nonetheless, Mr. 

Goode was led t o believe that i f and when the Conrail 

Board determined t o pursue a sale of the company, i t 
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would do so through a process i n which NS would have an 

opportunity to b i d . 

26. At i t s September 24, 1996 meeting, the NS 

Board reviewed i t f s t r a t e g i c a l t e r n a t i v e s and determined 

that NS should press f o r an a c q u i s i t i o n of Conrail. 

Accordingly, Mr. Goode again contactea Mr. LeVan to ( i ) 

r e i t e r a t e NS's strong i n t e r e s t i n acquiring Conrail and 

( i i ) request a meeting at which he could present a con­

crete proposal. Mr. LeVan responded that the Conrail 

board would be holding a s t r a t e g i c planning meeting that 

month and that he and Mr. Goode would be back i n contact 

a f t e r that meeting. Mr. Goode emphasized that he wished 

to communicate NS's p o s i t i o n so that Conrail's Board 

would be aware of i t during the s t r a t e g i c planning meet­

ing. Mr. LeVan stated that _ t was unnecessary f o r Mr. 

Goode t o do so. At that point, the conversation conclud­

ed. 

27. Following September 24, Mr. LeVan d i d not 

contact Mr. Goode. F i n a l l y , on Friday, October 4, 1996, 

Mr. Goode telephoned Mr. LeVan. Mr. Goode again r e i t e r ­

ated NS's strong i n t e r e s t i n making a proposal to accjuire 

C o n r a i l . Mr. LeVan responded that the Conrail Board 

would be meeting on October 16, 1996, and assumed that he 

and Mr. Hagen would contact Mr. Goode follov.-ing that 
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meeting. Mr. Goode again stated that NS wanted t o make a 

proposal so that the Conrail Board would be aware of i t . 

Mr. LeVan stated that i t was unnecessary to do so. 

CSX's Chairman Snow Contributes To 
LeVan's Deception . 

28. Several days p r i o r to October 15, CSX's 

Chairman, John W. Snow, p u b l i c i y stated that he d i d not 

expect to see any major business combinations i n the 

r a i l r o a d industry f o r several years. On October 16, 

1996, the New York Times reported that "less than a week 

ago, Mr. Snow t o l d Wall Street analysts that he d i d not 

expect another big merger i n the industry ( i n the next 

few years)." 

On the Day Before the Purportedly 
Scheduled Meeting of Conrail's Board, 
ppfendants Announce the CSX Transaction 

29. To NS's surprise and dismay, on Octo­

ber 15, 1996, Conrail and CSX announced that they had 

entered i n t o a d e f i n i t i v e merger agreement (the "CSX 

Merger Agreement") pursuant to which control of Conrail 

would be s w i f t l y sold to CSX and then a merger would be 

consummated following required regulatory approvals. As 

of the close of business on October 29, 1996, the blended 

value of the CSX Transaction was s l i g h t l y more than $85 

per Conrail share. The CSX Transaction includes a break-
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up fee of $300 m i l l i o n and a lock-up stock option agree­

ment threatening substantial d i l u t i o n to any r i v a l bidder 

f o r control of Conrail. I n t e g r a l to the CSX Transaction 

are covenants 'substantially increasing Mr. LeVan's com­

pensation and guaranteeing that he w i l l succeed John W. 

Snow, CSX's Chairman and Chief Executive O f f i c e r , as the 

combined company's CEO and Chairman. 

CSX Admits That The Conrail Board Approved 
The CSX Transaction Rapidly. 

30. On October 16, 1996, the New York Times 

reported that CSX's Snow on October 15, 1996, had stated 

that the m u l t i - b i l l i o n d o l l a r sale of Conrail i n the CSX 

Transaction "came together r a p i d l y i n the l a s t two 

weeks." The Wall Street Journal reported on October 16 

that Mr. Snow stated t h a t negotiations concerning the CSX 

Transaction had gone "very cjuickly, " and "much f a s t e r 

than he and Mr. LeVan had anticipated." On October 24, 

1996, tbe Wall Street Journal observed th a t " [ i ] n reach­

ing i t s agreement w i t h CSX, Conrail didn't s o l i c i t other 

bids ... and appeared to complete the accord at breakneck 

speed." 

31. Thus, Conrail's board approved the CSX 

Transaction r a p i d l y without a good f a i t h and reasonable 

i n v e s t i g a t i o n . Given the nature of the CSX Transaction, 
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w i t h i t s draconian and preclusive lock-up mechanisms, the 

Conrail Board's rapid approval of the deal constitutes 

reckless and grossly negligent conduct. 

CSX's Snow Implies That the CSX Transaction 
Is a Fait Accompli and States That Conrail's 
Directors Have Almost No Fiduciary Duties _ 

32. On October 16, 1996, Mr. Goode met i n 

Washington, D.C. wi t h Mr. Snow to discuss the CSX Trans­

a c t i o n and c e r t a i n regulatory issues that i t s consumma­

t i o n would r a i s e . Mr. Snow advised Mr Goode during that 

meeting th a t Conrail's counsel and investment bankers had 

ensured th a t the CSX Transaction would be "bu l l e t p r o o f , " 

implying t h a t the sale of control of Conrail co CSX i s 

now a f a i t accompli. Mr. Snow added that the "Pennsylva­

nia s t a t u t e , " r e f e r r i n g to Pennsylvania's Business Corpo­

r a t i o n Law, was "great" and that Conrail's d i r e c t o r s have 

almost no f i d u c i a r y duties. Mr. Snow's comments were 

intended t o discourage NS from making a competing o f f e r 

f o r c o n t r o l of Conrail and to suggest that NS had no 

choice but t o negotiate wi t h CSX f o r access t o such por­

t i o n s of Conrail's r a i l system as would be necessary to 

address the regulatory concems that would be raised by 

consummation of the CSX Transaction. After Mr. Snow t o l d 

Mr. Goode what CSX was w i l l i n g to o f f e r to NS i n t h i s 

regard, the meeting concluded. 
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NS Responds With A 
Superior Ofter For Conrail 

33. On October 22, the NS Board met to review 

i t s s t r a t e g i c opcions i n l i g h t of the announcement of the 

CSX Transaction. Because the NS Board believes that a 

combination of NS and Conrail would o f f e r compelling 

benefits to both companies, t h e i r shareholders and t h e i r 

other constituencies, i t determined that NS should make a 

competing bid f o r Conrail. On October 23, 1996, NS pub­

l i c l y announced i t s i n t e n t i o n t o comme.-ice a cash tender 

o f f e r f o r a l l shares of Conrail stock f o r $" JO per share, 

to be followed, a f t e r required regulatory approvals, by a 

cash merger at the same price. On October 24, 1996, NS, 

through AAC, commenced the "IS Offer. 

CSX T e l l s The Market That NS's Superior 
Proposal^ To Accruire Conrail Is Not Real 

34. CSX responded t o the NS Proposal by a t ­

tempting to lead the market to believe that the superior 

Ns Proposal does not represent a r e a l , viable and actual­

l y a v a i l a b l e a l t e r n a t i v e to the C'̂X Transaction. On 

October 24, 1996, the Wall Street Journal reported: 

CSX issued a harshly worded statement l a s t 
night that c a l l e d Norfolk's move a "nor±)id" 
th a t would face i n e v i t a b l e delays and be sub­
j e c t to numerous conditions. I t said the Nor­
f o l k b id couldn't be approved without Conrail's 
board, and .^lotes that merger pact [with CSX] 
pr o h i b i t e d Coii.rail from terminating i t s pact 

20 

284 



u n t i l mid-April. I t said the present value of 
the Norfolk b i d was under $90 a share because 
of the m.inimum six-month delay. . . . 

On the same day, the New York Times reported that "a 

source close t o CSX" characterized the NS Proposal as "a 

phantom o f f e r . " 

35. These statements are an i n t e g r a l part of 

defendants' scheme to coerce, misJead and manipulate 

Conrail's shareholders to r a p i d l y d e l i v e r control of 

Conrail t o CSX by creating the false impression that the 

NS Proposal i s not a viable and a c t u a l l y available a l t e r ­

n a t i v e . 

The CSX Transaction 

36. Corisiste-'-it with Mr. Snow's remarks, d i s ­

cussed above, that Conrail's advisers had ensured th a t 

the CSX Transaction i s "bullet-proof" and that Conrail's 

d i r e c t o r s have almost no f i d u c i a r y duties, the CSX Merger 

Agreement contains draconian "lock-up" provisions which 

are unprecedented. These provisions are designed t o 

foreclose success by any competing bidder f o r Conrail and 

t o p r o t e c t the l u c r a t i v e compensation increase and execu­

t i v e succession deal promised to defendant LeVan by CSX. 

T>-i<=- poison P i l l Lock-In 

37. Perhaps the most onerous of the.«"' p r o v i ­

sions, i n terms of the d r a s t i c consecjuences i t threatens 
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to Conrail, i t s stockholders and i t s other legitimate 

constituencies, i s the poison p i l l " I c c k - i n " provision 

(the "Poison P i l l Lock-In"). The CSX Merger Agreement 

purports to bind the Conrail board not to take any a c t i o n 

\ / i t h respect to the Conrail Poison P i l l to f a c i l i t a t e any 

offe.'.' to accjuire Conrail other than the CSX Transaction. 

At the same time, the Conrail board has amended the 

Conrail Poison P i l l to f a c i l i t a t e the CSX Transacticn. 

38. Because of c e r t a i n unusual provisions t o 

the Conrail Poison P i l l Plan -- which provisions, as 

noted below, not only were not disclosed i n the Schedule 

14D-1 t i l e d with the Securities and Exchange Commission 

or i n the Offer to Purchase c i r c u l a t e d to Conrail's 

stockholders by CSX, or i n the Schedule 14D-9 c i r c u l a t e d 

to Conrail's shareholders by Conrail, but were i n f a c t 

a f f i r m a t i v e l y misdescribed i n CS.K's Schedule 14D-1 and 

Offer to Purchase -- the provision i n the CSX Merger 

Agreement barring the Conrai] Board from taking a c t i o n 

w i t h respect to the Conrail Poison P i l l threatens grave, 

imminent and irreparable harm to Conrail and a l l of i t s 

constituencies. 

39. The pro.olem i s that on November 7, 1996, a 

" D i s t r i b u t i o n Date", t s that term i s defined i n the 

Conrail Poison P i l l Plan, w i l l occur. Once that happens, 
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the "Rights" issued under the Plan w i l l no longer be 

redeemable by the Conrail Board, and the Plan w i l l no 

longer be capable of amendment to f a c i l i t a t e any takeover 

or merger proposal. Put simply, once the D i s t r i b u t i o n 

Date occurs, Conrail's d i r e c t o r s w i l l have no control 

over the Conrail Poison P i l l ' s d i l u t i v e e f f e c t on an 

acquiror. Because of the draconian effects of the poison 

p i l l d i l u t i o n on a takeover bidder, no bidder other than 

CSX w i l l be able to accjuire Oi.rail u n t i l the poison p i l l 

r i g h t s e xpire i n the year 2005, regardless of whether 

such other bidder o f f e r s a transaction that i s better f o r 

Conrail and i t s l e g i t i m a t e constituencies than the CSX 

Transaction. Furcher, not even CSX w i l l be able to 

accjuire C o r r a i l i n a transaction other than the CSX 

Transaction. I n other words, i f Conrail i s not acquired 

by CSX i n the CSX Transaction f o r the level of cash and 

stock c u r r e n t l y offered by CSX, then ic appears that Con­

r a i l w i l l not be capable of being accjuired u n t i l at least 

2005. I n essence, Conrail i s about to swallow i t s own 

poison p i l l . 

40. Poison P i l l s -- t y p i c a l l y referred t o as 

"shareholders r i g h t s plans" by the corporations which 

adopt them are normally designed to make an u n s o l i c i t ­

ed a c q u i s i t i o n p r o h i b i t i v e l y expensive to an acquiror by 
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d i l u t i n g the value and proportional v o t i n g power of the 

shares accjuired. 

41. Under such a plan, stockholders receive a 

dividend of o r i g i n a l l y u n c e r t i f i c a t e d , unexercisable 

r i g h t s . Tne r i g h t s become exercisable and c e r t i f i c a t e d 

on the so-called " D i s t r i b u t i o n Date," which under the 

Conrail Poison P i l l Plan i s defined as the e a r l i e r of 10 

days following public announcement that a person or group 

has acquired b e n e f i c i a l ownership of 10% or more of 

Conrail's stock or 10 days f o l l o w i n g the commencement of 

a tender o f f e r that would r e s u l t i n 10% or greater owner­

ship of Conrail stock by the bidder. On the D i s t r i b u t i o n 

Date, the corporation would issue c e r t i r i c a t e s evidencing 

the r i g h t s , each of which would allow the holder to 

purchase a share of stock at a set p r i c e I n i t i a l l y , the 

exercise price of poison p i l l r i g h t s i s set very substan­

t i a l l y above market to ensure that the r i g h t s w i l l not be 

exercised. Once r i g h t s c e r t i f i c a t e s were issued, the 

r i g h t s could trade separately from the associated shares 

of stock. 

42. The provisions of a poison p i l l plan that 

cause the d i l u t i o n to an acquiror's p o s i t i o n i n the 

corporation are caLied the " f l i p - i n " and " f l i p - o v e r " 

provisions. Poison p i l l r i g h t s t y p i c a l l y " f l i p i n " when, 
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among other things, a person or group obtains some speci-

f i e d percentage of the corporation's stock; i n the Con­

r a i l Poison P i l l plan, 10% i s the " f l i p - i n " l e v e l . Upon 

" f l i p p i n g i n , " each r i g h t would e n t i t l e the holder to re­

ceive common stock of Conrail having a value of twice the 

exercise p r i c e of the r i g h t . That i s , each r i g h t would 

permit the holder to purchase newly issued common stock 

of Conrail at h a l f p r i c e ( s p e c i f i c a l l y , $410 worth of 

Conrail stock f o r $205) . The person or group accjuiring 

the 10% or greater ownership, however, would be i n e l i g i ­

ble t o exercise such r i g h t s . I n t h i s way, a poison p i l l 

plan d i l u t e s the accjuiror's ecjuity and voting p o s i t i o n . 

Poison p i l l r i g h t s " f l i p over" i f the corporation engages 

i n a merger i n which i t i s not the surviving e n t i t y . 

Holders of r i g h t s , other than the accjuiror, would then 

have the r i g h t t o buy stock of the surviving e n t i t y at 

h a l f p r i c e , again d i l u t i n g the accjuiror's p o s i t i o n . The 

Conrail Poison P i l l Plan contains both a " f l i p - i n " p r o v i ­

sion and a " f l i p - o v e r " provision. 

43. So long as corporate d i r e c t o r s r e t a i n the 

power u l t i m a t e l y t o eliminate the anti-takeover e f f e c t s 

of a poison p i l l plan i n the event that they conclude 

t h a t a p a r t i c u l a r a c q u i s i t i o n would be i n the best i n t e r ­

ests of the corporation, a poison p i l l plan can be used 
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t o promote legitimate corporate i n t e r e s t s . Thus, t y p i c a l 

poison p i l l plans reserve power i n a corporation's board 

of d i r e c t o r s to redeem the r i g h t s i n t o t o f o r a nominal 

payment, or to amend the poison p i l l plan, f o r instance, 

t o exempt a p a r t i c u l a r transaction or accjuiror from, the 

d i l u t i v e e f f e c t s of the plan. 

44. The Conrail Poison P i l l Plan contains 

provisions f o r redemption and amendment. However, an 

unusual aspect of the Conrail Poison P i l l Plan i s tha t 

the power of Conrail's directors to redeem the r i g h t s or 

amend the plan to exempt a p a r t i c u l a r t r ansaction or 

bidder terminates on the D i s t r i b u t i o n Date. While the 

Conrail Poison P i l l Plan gives Conrail d i r e c t o r s the 

power t o e f f e c t i v e l y postpone the D i s t r i b u t i o n Date, the 

CSX Merger Agreement purports to bind them c o n t r a c t u a l l y 

not t o do so. Thus, the D i s t r i b u t i o n Date under 

Conrail's Poison P i l l Plan w i l l occur on November 7, 

1996 -- ten business days a f t e r the date when NS com­

menced che Offer -- and Conrail's d i r e c t o r s have entered 

i n t o an agreement which purports t o t i e t h e i r hands so 

that they cannot do anything to prevent i t . 

45. I r o n i c a l l y , the s p e c i f i c provisions of the 

CSX Merger Agreement which purport t o prevent the Conrail 

d i r e c t o r s from postponing the D i s t r i b u t i o n Date are the 
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very same sections which recjuire Conrail to exempt the 

CSX Transaction from the Conrail Poison P i l l -- Sections 

3.1(n) and 5.13. Section 3.1(n) provides, i n pertinent 

part: 

Green Rights Agreement and By-laws. (A) The 
Green Rights Agreement has been amended (the 
"Green Rights Plan Amendment"y to ( i ) render 
the Green Rights Agreement inapplicable to the 
Offer, the Merger and the other transactions 
contemplated by t h i s Agreement and the Option 
Agreements and ( i i ) ensure that (y) neither 
White nor any of i t s wholly owned subsidiaries 
i s an Accjuiring Person (as defined i n the Green 
Rights Agreement) pursuant to the Green Rights 
Agreement and (z) a Shares Accjuisition Date, 
D i s t r i b u t i o n Date or Trigger Event ( i n each 
case as defined i n the Green Rights Agreement) 
does not occur by reason of the approval, exe­
c u t i o n or d e l i v e r y of t h i s Agreement, and the 
Green Stock Option Agreement, the consummation 
of the Offer, the Merger or the consummation of 
the other transactions contemplated by t h i s 
Agreement and the Green Stock Option Agreement, 
and the Green Rights Agreement may not be f u r ­
t h e r amended by Green without the p r i o r consent 
of White i n i t s sole d i s c r e t i o n . (emphasis 
added) 

Section 5.13 provides, i n pertinent p a r t : 

The Board of Directors of Green s h a l l take a l l 
f u r t h e r a c t i o n ( i n addition to that referred to 
i n Section 3.1(n)) reasonably requested i n 
w r i t i n g by White (including redeeming the Green 
Rights immediately p r i o r to the E f f e c t i v e Time 
or amending the Green Rights Agreement) i n 
order t o render the Green Rights inapplicable 
t o the Offer, the Merger and the other transac­
t i o n s contemplated by t h i s Agreement and the 
G.reen Stock Option Agreement. Except as pro­
vided above w i t h respect to the Offer, the 
Merger and the other transactions contemplated 
by t h i s Agreement and the Green Stock Option 
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Agreement, the Board of Directors of Green 
s h a l l not (a) amend the Green Rights Agreement 
or (b) take any action with respect to, or make 
any determination under, the Green Rights 
Agreement, including a redemption of the Green 
Rights or any action to f a c i l i t a t e a Takeover 
Proposal i n respect of Green. 

46. Thus, although under the Conrail Poison 

P i l l Plan the Conrail Board i s empowered to "determine [] 

by a c t i o n ... p r i o r to such time as any person becomes an 

Accjuiring Person" that the D i s t r i b u t i o n Date w i l l occur 

on a date l a t e r than November 7, the Conrail board has 

c o n t r a c t u a l l y purported to bind i t s e l f not to do so. 

47. I f the D i s t r i b u t i o n Date i s permitted t o 

occur, Conrail, i t s shareholders, and i t s other c o n s t i t u ­

ents face catastrophic irreparable i n j u r y . I f the Dis­

t r i b u t i o n Date occurs and then the CSX Transaction does 

not occur f o r any number of reasons -- f o r instance, be­

cause ( i ) the Conrail shareholders do not tender s u f f i ­

c ient shares i n the CSX o f f e r , ( i i ) the Conrail share­

holders do not approve the CSX merger, ( i i i ) the merger 

does not receive recjuired regulatory approvals, or ( i v ) 

CSX exercises one of the conditions to i t s o b l i g a t i o n t o 

complete i t s o f f e r -- Conrail w i l l be e s s e n t i a l l y incapa­

ble of being accjuired or engaging i n a business combina­

t i o n u n t i l 2005. This would be so regardless of the 

benefits and s t r a t e g i c advantages of any business combi-
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nation which might otherwise be available to Conrail. In 

the present environment of consolidation i n the r a i l r o a d 

industry, such a d i s a b i l i t y would p l a i n l y be a serious 

irremediable disadvantage to Conrail, i t s shareholders 

and a l l of i t s constituencies. 

48. The irreparable harm that w i l l b e f a l l 

Conrail and a l l of i t s constituencies i f the D i s t r i b u t i o n 

Date i s permitted to occur i s manifest. 

The 18 0-Dav Lock-Out 

49. Setting aside the Poison P i l l Lock-In, the 

CSX Merger Agreement also contains an unprecedented 

pr o v i s i o n purporting to bind Conrail's d i r e c t o r s not t o 

terminate the CSX Merger Agreement for 180 days regard­

less of whether t h e i r f i d u c i a r y duties require them to do 

so. The pertinent provisions appear i n Section 4.2 of 

the CSX Merger Agreement. Under that section, Conrail 

covenants not t o s o l i c i t , i n i t i a t e or encourage other 

takeover proposals, or to provide information to any 

party i n t e r e s t e d i n making a takeover proposal. The CSX 

Merger Agreement builds i n an exception to t h i s p r o h i b i ­

t i o n - - i t provides that p r i o r to the e a r l i e r of the 

c l o s i n g of the CSX Offer and Conrail shareholder approval 

of the CSX Merger, or a f t e r 180 days from the date of the 

CSX Merger Agreement, i f the Conrail board determines 
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upon advice of counsel that i t s f i d u c i a r y duties recjuire 

i t t o do so, Conrail may provide information to and 

engage i n negotiations w i t h another bidder. Thus, the 

d r a f t e r s of the CSX Merger Agreement --no doubt counsel 

f o r Conrail and CSX -- recognize that there are circum.­

stances i n which Conrail's directors would be required by 

t h e i r f i d u c i a r y duties t o consider a competing accjuisi­

t i o n b i d . 

50. Hovever, despite the recognition i n the 

CSX Merger Agreement that the f i d u c i a r y duties of the 

Conrail Board may require i t to do so. Section 4.2(b) of 

the agreement (the "180-Day Lock-Out") purports t o pro­

h i b i t the Conrail Board from withdrawing i t s recommen­

dations that Conrail shareholders tender t h e i r shares i n 

the CSX Offer and approve the CSX Merger f o r a period of 

180 days from the date of the CSX Merger Agreement. 

Likewise, i t p r o h i b i t s the Conrail Board from terminating 

the CSX Merger Agreement, even i f the Conrail Board's 

f i d u c i a r y duties recjuire i t to do so, f o r the same ISC-

day period. 

51. Thus, despite the p l a i n contemplation of 

circumstances under which the Conrail Board's f i d u c i a r y 

duties would recjuire i t t o ent e r t a i n competing o f f e r s and 

act t o protect Conrail and i t s constituencies by ( i ) 
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withdrawing i t s recommendation that Conrail shareholders 

approve the CSX Transaction and ( i i ) terminating the CSX 

Merger Agreement, Conrail's Board has seen f i t to disable 

i t s e l f c o n t r a c t u a l l y from doing so. 

52. As w i t h the Poison P i l l Lock-In, t h i s 

"IGO-Day Lock-Out" provision amounts t o a complete abdi­

cation of the duty of Conrail's d i r e c t o r s to act i n the 

best i n t e r e s t s of the corporation. With the 180-day 

Lock-Out, the Conrail d i r e c t o r s have determined t o take a 

six-month leave of absence despite t h e i r apparent recog­

n i t i o n that t h e i r f i d u c i a r y duties could require them to 

act during t h i s c r i t i c a l time. 

53. The e f f e c t of t h i s provision i s t o lock 

out competing superior proposals to acquire Conrail f o r 

at least s i x months, thus g i v i n g the CSX Transaction an 

u n f a i r time value advantage over other o f f e r s and adding 

to the coercive e f f e c t s of the CSX Transaction. 

54. Because i t purports to r e s t r i c t or l i m i t 

the exercise of the f i d u c i a r y duties of the Conrail 

d i r e c t o r s , the 180-Day Lock-Out p r o v i s i o n of the CSX 

Merger Agreement i s u l t r a vires- void and unenforceable. 

Further, by agreeing to the 180-Day Lock-Out as p a r t of 

the CSX Merger Agreement, the Conrail d i r e c t o r s breached 

t h e i r f i d u c i a r y duties of l o y a l t y and care. 
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Rapid Transfer of Control 

55. The CSX Transaction is structured to i n ­

clude ( i ) a f i r s t - s t e p cash tender o f f e r for up to 19.9% 

of Conrail's stock, ( i i ) an am.endment t o Conrail's char­

t e r to opt out of coverage under Subchapter 25E of 

Pennsylvania's Business Corporation Law (the "Charter 

Amendment"), which requires any person accjuiring c o n t r o l 

of over 20% or more of the corporation's voting power to 

accjui:.-e a l l other shares of the corporation f o r a " f a i r 

p r i c e , " as defined i n the statute, i n cash, ( i i i ) follow­

ing such amendment, an accjuisition of ad d i t i o n a l shares 

which, i n combination with other shares already accjuired, 

would c o n s t i t u t e at least 40% and up to approximately 50% 

of Conrail's stock, and (iv) following recjuired regulato­

ry approvals, consummation of a follow-up stock-for-stock 

merger. 

56. Thus, once the Charter Amendment i s ap­

proved, CSX w i l l be i n a pos i t i o n to acquire e i t h e r 

e f f e c t i v e or absolute control over Conrail. Conrail 

admits that the CSX Transaction contemplates a sale of 

c o n t r o l of Conrail . I n i t s preliminary proxy materials 

f i l e d w i t h the Se c a r i t i e s and Exchange Commission, Con­

r a i l stated that i f CSX accjuires 40% of Conrail's stock, 

approval of the merger w i l l be " v i r t u a l l y c e r t a i n . " CSX 

32 

296 



could do so e i t h e r by increasing the numi^er of shares i t 

w i l l purchase by tender o f f e r , or, i f tenderi; are insuf­

f i c i e n t , by accepting a l l tendered shares and exercising 

the Stock Option. CSX could obtain "approximately 50 

percent" of Conrail's shares by purchasing 40% pursuant 

to tender o f f e r and by exercising the Stock Option, i n 

which event shareholder approval of the CSX Merger w i l l 

be, according to Conrail's preliminary proxy statement, 

" c e r t a i n . " 

57. The swiftness w i t h which the CSX Transac­

t i o n i s designed to t r a n s f e r control over Conrail to CSX 

can only be viewed as an attempt to lock up the CSX 

Transaction and benefits i t provides t o Conrail mar. je-

ment, despite the fact that a bet t e r deal, f i n a n c i a l l y 

and otherwise, i s available f o r Conrail, i t s sharehold­

ers, and i t s other l e g i t i m a t e constituencies. 

The Charter Amendment 

58. Conrail's Preliminary Proxy Materials f o r 

the November 14, 1996 Special Meeting set f o r t h the 

re s o l u t i o n t o be voted upon by Conrail's shareholders as 

follows: 

An amendment (the "Amendment") of the A r t i c l e s 
of Incorporation of Conrail i s hereby approved 
and adopted, by which, upon the effectiveness 
of such amendment A r t i c l e Ten thereof w i l l be 
amended and restated i n i t s e n t i r e t y ar, f o l -
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lows: Subchapter E, Subchapter G and Subchap­
t e r H of Chapter 2 3 of the Pennsylvania Busi­
ness Corporation Law of 1988, as amended, sh a l l 
not be applicable to the Corporation,- and f u r ­
ther, that the Board of Directors of Conrail, 
i n i t s d i s c r e t i o n , s h a l l be authorized to d i ­
rect c e r t a i n executive o f f i c e r s of Conrail to 
f i l e or not to f i l e the A r t i c l e s of Amendment 
to Conrail's A r t i c l e s of Incorporation r e f l e c t ­
ing such Amendment or to terminate the A r t i c l e s 
of Amendment p r i o r t o t h e i r e f f e c t i v e date, i f 
the Board determines such action to be i n the 
best i n t e r e s t s of Conrail. 

59. Further, the prelimina--y proxy materials 

state t h a t 

Pursuant to the Merger Agreement and i n order 
to f a c i l i t a t e the transactions contemplated 
thereby, i f the [Charter Amendment] i s ap­
proved, Conrail would be required to f i l e the 
Amci-dment w i t h the Pennsylvania Department of 
State so as to permit the a c q u i s i t i o n by CSX of 
i n excess of 20% of the shares, such f i l i n g to 
be made and e f f e c t i v e immediately p r i o r to such 
ac c j u i s i t i o n . I f CSX i s not i n a p o s i t i o n to 
make such accjuisition (because, f o r example, 
shares have not been tendered to CSX, Conrail 
i s not recjuired to make suuh f i l i n g , (although 
approval of the [Charter Amendment] w i l l autho­
r i z e Conrail to do so) anc" Conrail does not 
c u r r e n t l y intend to make such f i l i n g unless i t 
i s required under the Merger Agreement to per­
mit CSX to accjuire i n excess of 20% of the 
Shares. 

60. Thus, i f Conrail shareholders f a i l to 

tender s u f f i c i e n t shares t o CSX to permit CSX to accjuire 

i n excess of 2 0% of the shares, f o i example, because they 

wish to instead accepc the superior NS Proposal, the 

Defendant Directors are a c t u a l l y asking Conrail share-
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holders to grant them the a u t h o r i t y to d i s c r i m i n a t o r i l y 

withhold the f i l i n g of the Charter Amendment, and thereby 

attempt to prevent consummation of the NS Proposal. 

The S300 M i l l i o n Breakup Fee 

61. The CSX Merger Agreement provides f o r a 

$300 m i l l i o n break-up fee. This fee would be t r i g g e r e d 

i f the CSX Merger Agreement were terminated f o l l o w i n g a 

competing takeover prc_ j s a l . 

62. This breakup fee i s d i s p r o p o r t i o n a l l y 

large, c o n s t i t u t i n g over 3.5% of the aggregate value of 

the CSX Transaction. The breakup fee unreasonably t i l t s 

the p l a y i n g f i e l d i n favor of the CSX Transaction -- a 

t r a n s a c t i o n that Lhe defendant d i r e c t o r s knew, or reason­

ably should have known, at the time they approved the CSX 

Transaction, provided less value and other benefits t o 

Conrail and i t s constituencies than would a transaction 

w i t h NS. 

T}ie Lock-Up Stock Option 

63. Concurrently w i t h the CSX Merger Agree­

ment, Conrail and CSX entered i n t o an option agree.ment 

(the "Stock Option Agreement") pursuant to which Conrail 

granted t o CSX an option, exercisable i n c e r t a i n events, 

t o purchase 15,955,477 shares of Conrail common stock at 
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an exercise p r i c e of $92.50 per share, subjece to adjust­

ment . 

64. I f , during the time that the option under 

the Stock Option Agreement i s exercisable, Conrail enters 

i n t o an agreement pursuant to which a l l of i t s outstand­

in g common shares are to be purchased f o r or converted 

"o, i n whole or i n p a r t , cash, i n exchange for cancel­

l a t i o n of the Option, CSX s h a l l receive an amount i n cash 

ecjual t o the d i f f e r e n c e ( i f p o s i t i v e ) between the closing 

market price per Conrail common share on the day immedi­

a t e l y p r i o r to the consummation of such transaction and' 

the purchase p r i c e . I n the event ( i ) Conrail enters i n t o 

an agreement to consolidate w i t h , merge i n t o , or s e l l 

s u b s t a n t i a l l y a l l of i t s assets to any person, other than 

CSX or a d i r e c t or i n d i r e c t subsidiary thereof, and 

Conrail i s not the sur v i v i n g corporation, or ( i i ) Conrail 

allows any person, other than CSX or a d i r e c t or i n d i r e c t 

s ubsidiary thereof, t o merge i.nt i cr consolidate w i t h 

Conrail i n a series of transactions i n which the Conrail 

common shares or other s e c u r i t i e s of Conrail rep;esent 

less than 50% of the outstanding voting s e c u r i t i e s of the 

merged corporation, then the option w i l l be adjusted, ex­

changed, or converted i n t o options with i d e n t i c a l terms 
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as these described i n the Stock Option Agreement, appro­

p r i a t e l y adjusted f o r such transaction. 

65. CSX and Conrail also entered i n t o a s i m i ­

l a r option agreement, pursuant t o which CSX granted t o 

Conrail an option, exercisable only i n c e r t a i n events, to 

purchase 43,090,773 shares of CSX Common Stock at an 

exercise price of $64.82 per share. 

66. The exercise price of the option under the 

Stock Optron Agreement i s $92.50 per share. The Stock 

Option Agreement contemplates tha 15,955,477 authorized 

but unissued Conrail shares would be issued upon i t s 

exercise. Thus, f o r each d o l l a r above $92.50 that i s of­

fered by a competing bidder for Conrail, such as NS, the 

competing acquiror would suffer $15,955,477 i n d i l u t i o n . 

Moreover, there i s no cap to the p o t e n t i a l d i l u t i o n . At 

NS's o f f e r of $100 per share, the d i l u t i o n a t t r i b u t a b l e 

t o the Stock Optior. would be $119,666,077.50. At a 

hypot h e t i c a l o f f e r i n g price of $101 per share, the d i l u ­

t i o n would t o t a l $135,621,554.50. This lock-up s t r u c t u r e 

serves no legitimate corporate purpose, as i t imposes 

in r ^ e a s i n g l v severe d i l u t i o n penalties the higher the 

competing b i d ! 

67. At the current $100 per share l e v e l of 

NS's b i d , the sum of the $300 m i l l i o n break-up fee and 
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stock Option d i l u t i o n of $119,666,077.50 constitutes 

nearly 5.2% of the CSX Transaction's $8.1 b i l l i o n value. 

This i s an unreasonable impediment to NS's o f f e r . More­

over, because these provisions, were not necessary to 

induce an o f f e r that i s i n Conrail's best i n t e r e s t s , but 

rather were adopted t o lock up a deal providing Conrail's 

management w i t h personal benefits while s e l l i n g Conrail 

to the low bidder, t h e i r adoption constituted a p l a i n 

breach of the Dir e c t o r Defendants' f i d u c i a r y duty of 

l o y a l t y . 

Selective Discriminatory 
Treatment of Competing Bids 

68. F i n a l l y , the Conrail board has breached 

i t s f i d u c i a r y duties by s e l e c t i v e l y ( i ) rendering 

Conrail's Poison P i l l Plan inapplicable t o the CSX Trans­

action, ( i i ) approving the CSX Transaction and thus 

exempting i t from the 5-year merger moratorium under 

Pennsylvania's Business Combination Statute, and ( i i i ) , 

as noted above, p u r p o r t i n g to approve the Charter Amend­

ment i n favor of CSX only. 

69. While Pennsylvania law does not recjuire 

d i r e c t o r s t o amend or redeem poison p i l l r i g h t s or to 

take a c t i o n rendering anti-takeover provisions inapplica­

ble, the law i s s i l e n t w i t h respect to the duties of 
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d i r e c t o r s once they have determined to do so. Once 

di r e c t o r s have determined to render poison p i l l r i g h t s 

and anti-takeover statutes inapplicable to a change of 

c o n t r o l transaction, t h e i r fundamental f i d u c i a r y duties 

of care and l o y a l t y require them to take such actions 

f a i r l y and equitably, i n good f a i t h , a f t e r due investiga­

t i o n and d e l i b e r a t i o n , and only f o r the purpose of fos­

t e r i n g the best i n t e r e s t s of the corporation, and not t o 

protect s e l f i s h personal interests of management. 

70. Thus, Conrail's d i r e c t o r s are required t o 

act evenhandedly, redeeming the poison p i l l r i g h t s and 

rendering anti-takeover statutes inapplicable only to 

permit the best competing control transaction to p r e v a i l . 

Directors cannot take such selective and d i s c r i m i n a t o r y 

defensive action to favor corporate executives' personal 

i n t e r e s t s over those of the corporation, i t s sharehold­

ers, and other legitimate constituencies. 

Deal 

71. As an i n t e g r a l part of the CSX Transac­

t i o n , CSX, Conrail and defendant LeVan have entered i n t o 

an employment agreement dated as of October 14, 1996 (the 

"LeVan Employment Agreement"), covering a period of f i v e -

years from the e f f e c t i v e date of any merger between CSX 

and c o n r a i l . The LeVan - loyment Agreement provides 
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that Mr. LeVan w i l l serve as Chief Operati.ig O f f i c e r and 

President of the combined CSX/Conrail company, and as 

Chief Executive O f f i c e r and Pre .ident of the r a i l r o a d 

businesses of Conrail and CSX, for two years from the 

e f f e c t i v e date of a merger between CSX and Conrail (the 

" F i r s t Employment Segment"). A d d i t i o n a l l y , Mr. LeVan 

w i l l serve as Chief Executive O f f i c e r of the combined 

CSX/Conrail company f o r a period of two years beginning 

immediately a f t e r the F i r s t Employment ."Segment (the 

"Second Employment Segment") . During t.ie period commenc­

ing immediately a f t e r the Second Employment Segment, or, 

i f e a r l i e r , upon the termination of Mr. Snow's status as 

Chairman of the Board (the "Third Employment Segment"), 

Mr. LeVan w i l l a d d i t i o n a l l y serve as Chairman of the 

Board of the combined CSX/Conrail company. 

72. Defendant LeVan received a base salary 

from Conrail of $514,519 and a bonus of $24,759 during 

1995. The LeVan Employment Agreement ensures substan­

t i a l l y enhanced compensation f o r defendant LeVan. I t 

provides that during the F i r s t Employment Segment,. Mr. 

LeVan s h a l l receive annual base compensation at least 

equal t o 90% of the amount received by the Chief Execu­

t i v e O f f i c e r of CSX, but not less than $810,000, together 

w i t h bonus and othe- incentive compensation at least 

40 

304 



equal t o 90% of the amount received by the Chief Execu­

t i v e O f f i c e r of CSX. During 1995, Mr. Snow received a 

base salary of $895,698 and a bonus having a cash value 

of $1,687,500. Thus, i f Mr. Snow's salary and bonus were 

t o ecjual Mr. Snow's 1995 salary and bonus, the LeVan Em­

ployment Agreement would provide LeVan wit h a salary of 

$810,000 and a bonus of $1,518,750 i n the F i r s t Employ­

ment Period. During the Second and Third Employment 

Segments, Mr loVan w i l l receive compensation i n an 

amount no less than that received by the Chief Executive 

O f f i c e r during the F i r s t Employment Segment, but not lesis 

than $900,000. 

73. I f CSX terminates Mr. LeVan's employment 

f o r a reason other than cause or d i s a b i l i t y or Mr. LeVan 

terminates employment f o r good reason (as those terms are 

defined i n the LeVan Employment Agreement), Mr. LeVan 

w i l l be e n t i t l e d t J s i g n i f i c a n t lump sum cash payments 

based on his compensation during the f i v e year term of 

the employment agreement, continued employee welfare 

b e n e f i t s f o r the longer of three years or the number of 

years remaining i n the employment agreement; and the 

immediate vesting of outstanding stock-based awards. 
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Defendants' Campaign Of Misinformation 

74. On October 15, 1996, Conrail and CSX 

issued press releases announcing the CSX Transaction, and 

Conrail published and f i l e d preliminary proxy materials 

wit h the SEC. On October 16, 19.96, CSX f i l e d and pub­

lished i t s Schedule 14D-1 Tender Offer Statement and 

Conrail f i l e d i t s Schedule 14D-9 S o l i c i t a t i o n / 

Recommendation Statement. These communications to 

Conrail's shareholders r e f l e c t a scheme by defendants t o 

coerce, mislead and fraudulently manipulate such share­

holders to s w i f t l y d e l i v e r c o n t r o l of Conrail to CSX and 

e f f e c t i v e l y f r u s t r a t e any competing higher b i d . 

75. Conrail's Preliminary Proxy Statement 

contains the following misrepresentations of f a c t : 

(a) Conrail states t h a t " c e r t a i n p r o v i ­

sions of Pennsylvania law e f f e c t i v e l y preclude ... 

CSX from purchasing 20% or more" of Conrail's shares 

i n the CSX Offer "or i n any other manner (except the 

[CSX] Merger." This statrrment i s fals e . The p r o v i ­

sions of Pennsylvania law which Conrail i s r e f e r ­

r i n g are those of Subchapter 25E of the Pennsylvania 

business Corporation Law. This law does not "effec­

t i v e l y preclude" CSX from purchasing 20% or more of 

Conrail's stock other than through the CSX Merger. 
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Rather, i t simply recjuires a purchaser of 20% or 

more of Conrail's v o t i n g stock to pay a f a i r price 

i n rash, on demand, to the holders of the remaining 

80% of the shares. The real reason that CSX w i l l 

not purchase 20% or more of Conrail's voting stock 

absent the Charter Amendment i s that, unlike NS, CSX 

i s unable or u n w i l l i n g to pay a f a i r price i n cash 

f o r 100% of Conrail's stock. 

(b) Conrail states that i t s "Board of 

Dir e c t o r s believes that Conrail shareholders should 

have the opportunity to receive cash i n the near-

term f o r 40% of [Conrail's] shares," and that " [ t ] h e 

Board of Directors believes i t i s i n the best int. -r-

ests of shareholders that they have the opportunity 

t o receive cash f o r 40% of t h e i r shares i n the near 

term." These statements are false. F i r s t of a l l , 

the Conrail Board believes that Conrail shareholders 

should have t t e opportunity to receive cash i n the 

near-term f o r 40% of Conrail's shares onlY i l such 

tr a n s a c t i o n w i l l s w i f t l y d e l i v e r e f f e c t i v e c o n t r o l 

of Conrail t o CSX. Secona, the Conrail Board of 

Dir e c t o r s does not believe that such s w i f t t r a n s f e r 

f c o n t r o l t o CSX i s i n the best interests of Con­

r a i l shareholders; rather, the Conrail Board of 
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Directors believes that s w i f t t r a n s f e r of e f f e c t i v e 

control over Conrail to CSX through the CSX Offer 

w i l l lock up the CSX Transaction and preclude Con­

r a i l shareholders from any opportunity t o receive 

the highest reasonably available p r i c e i n a sale of 

control of Conrail. 

76. CSX's Schedule 14D-1 contains the follow­

ing misrepresentations of f a c t : 

(a) • CSX str-cfc-s t h a t : 

At any time p r i o r to the announcement 
by [Conrail] or an Acquiring Person that 
an Accjuiring Person has become such, [Con­
r a i l ] may redeem the [Conrail Poison P i l l 
Plan] r i g h t s .... 

This statement i s f a l s e . In f a c t , the Conrail 

Poison P i l l r i g h t s are redeemable any time p r i o r to 

the D i s t r i b u t i o n Date. A f t e r the D i s t r i b u t i o n Date, 

they cannot be redeemed. CSX fu.rther states t h a t : 

The terms of the [Conrail Poison 
P i l l ] r i g h t s may be amended by the [Con­
r a i l Board] without the consent of the 
holders of the Rights ... to make any 
other provision w i t h respect to the Rights 
which [Conrail] m.ay deem desirable; pro­
vidad that from and a f t e r such time as 
Accjuiring Pe ."son becomes such, the Rights 
may not be amended i n any manner which 
would adversely a f f e c t the i n t e r e s t s of 
holders of Rights. 

This statement i s also f a l s e . The Conrail Board's 

power to f r e e l y amend the poison p i l l r i g h t s termi-
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nates on the D i s t r i b u t i o n Date, not th»; date when 

someone becomes an Acquiring Person. These misrep­

resentations operate to conceal the fact that the 

Conrail Board w i l l lose i t s power to control the 

d r a s t i c e f f e c t s of the poison p i l l ten days follow­

ing commencement of a competing tender o f f e r . 

(b) CSX states that the "purpose of the 

[CSX] Offer i s f o r [CSX] . . . to acquire a s i g n i f i ­

cant ecjuity i n t e r e s t i n [Conrail] as the f i r s t step 

i n a business combination of [CSX] and [ C o n r a i l ] . " 

This statement i s false. The purpose of the CSX 

Offer i s t o s w i f t l y transfer e f f e c t i v e control over 

Conrail t o CSX i n order to lock up the CSX Transac­

t i o n and foreclose the accjuisition of Conrail by any 

competing higher bidder. 

(c) CSX states that "the Pennsylvania 

Control Transaction Law e f f e c t i v e l y precludes [CSX, 

through i t s a c q u i s i t i o n subsidiary] from purchasing 

20% or more of Conrail's shares pursuant to the 

[CSX] Offer." This statement i s false. The p r o v i ­

sions of Pennsylvania law t o which Conrail i s r e f e r ­

r i n g are those of Subchapter 25E of the Pennsylvania 

Business Corporation Law. This law does not "effec­

t i v e l y preclude" CSX from purchasing 20% or more of 
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Conrail's stock other than through the CSX Merger. 

Rather, i t simply recjuires a purchaser of 20% or 

more of Conrail's voting stock t o pay a f a i r price 

i n cash, on demand, to the holders of the remaining 

80% of the shares. The real reason that CSX w i l l 

not purchase 20% or more of Conrail's v o t i n g stock 

absent the Charter Amendment i s t h a t , unlike NS, CSX 

i s unable or u n w i l l i n g to pay a f a i r p r i ce i n cash 

f o r 100% of Conrail's stock. 

77. Conrail's Schedule 14D-9 states that 'the 

[CSX T'ransaction] . . . i s being structured as a true 

merger-cjf-ecjuals transaction." This statement i s f a l s e . 

The CSX Trarsaction i s being structured as a rapid, 

locked-up sale of co n t r o l of Conrail t o CSX i n v o l v i n g a 

s i g n i f i c a n t , a l b e i t inadecjuate, c o n t r o l premium. 

78. Each of the Conrail Preliminary Proxy 

Statement, the CSX Schedule 14D-1 and tne ^v-.nrail Sched­

ule 14D-9 omit to disclose the f o l l o w i n g mater .'al f a c t s , 

the disclosure of wMch are necessary t o make the stat e ­

ments made i n such documents not misleading: 

a) That the Conrail Board w i l l lose .its 

power to redeem or f r e e l y amend the Ccnrail Poison 

P i l l Plan r i g h t s on the " D i s t r i b u t i o n Date," which 
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w i l l occur 10 business days from the date when a 

com.peting tender c'ffer for Conrail i s commenced. 

(b) That both Conrail (and i t s senior 

management) and CSX (and i t s senior management) k:aew 

( i ) t h a t NS was keenly interested i n acquiring 

Conrail, ( i i ) that NS has the f i n a n c i a l capacity and 

resources to pay a higher price f o r Conrail than CSX 

could, and ( i i i ) that a f i n a n c i a l l y superior compet­

ing b i d f o r Conrail by NS was i n e v i t a b l e . 

(c; That Conrail management led NS to 

believe that i f and when the Conrail Board deter­

mined t o s e l l Conrail, i t would do so through a 

process i n which NS would be given the opportunity 

t o b i d , and tha t i n the several weeks p r i o r to the 

announcement of the CSX Transaction, defendant LeVan 

on two occasions prevented Mr. Goode from presenting 

m m ^ an a c q u i s i t i o n proposal to Conrail by s t a t i n g to him 

t h a t making such a proposal would be unnecessary and 

th a t Mr. LeVan would contact Mr. Goode concerning 

NS's i n t e r e s t i n acquiring Conrail following (i) the 

Conrail Board's strateg.lc plamiing meeting scheduled 

f o r September 1996 and ( i i ) a meeting of the Conrail 

Board purportedly scheduled f o r October 16, 1996. 
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(d) That i n Septeirier cf 1394, NS had 

proposed a stock-for-stock accjuisition of Conrail at 

an exchange r a t i o of 1.1 shares of NS stock f o r each 

share of Conrail stock, which r a t i o , i f applied t o 

the p r i c e NS stock on the day before announcement 

of the CSX Transaction, October 14, 1996, implied a 

b i d by NS worth over $101 per Conrail share. 

(e) That the CSX Transaction was struc­

tured to s w i f t l y transfer e f f e c t i v e , i f not absolute 

v o t i n g control over Conrail to CSX, and to prevent 

any other bidders from acquiring Conrail f o r a 

higher p r i c e . 

(f) That although Conrail obtained cpin-

ion.'i from Morgan Stanley and Lazard Frere* that the 

consideration to be received by Conrail stockholders 

i n the CSX Transaction Wc-.s " f a i r " t o such sharehold­

ers from a f i n a n c i a l point of view, Conrail's Board 

d i d not ask i t s investment bankers whether the CSX 

Transaction consideration was adecjuate, from a 

f i n a n c i a l point of view, i n the context of a sale of 

c o n t r o l of Conrail such as the CSX Transaction. 

(g) That although i n a r r i v i n g at t h e i r 

"fairness" opinions, both Morgan Stanley and Lazard 

f r e r e s purport to have considered the l e v e l of 
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consideration paid i n comparable transactions, both 

investment bankers f a i l e d to consider the most 

c l o s e l y comparable transaction -- NS's September 

1994 merger proposal, which as noted above, would 

imply a p r i c e per Conrail share i n excess of $101. 

(h) That, i f asked to do so, Conrail's 

investment bankers would be unable to opine i n good 

f a i t h t h a t the consideration offered i n the CSX 

Transaction i s adequate to Conrail's shareholders 

from a f i n a n c i a l point of view. 

( i ) That Conrail's Board f a i l e d to seek a 

fa i r n e s s opinion from i t s investment bankers con­

cerning the $300 m i l l i o n breakup fee included i n the 

CSX Transaction. 

( j ) That Conrail's Board f a i l e d to seek a 

fai r n e s s opinion from i t s investment bankers con­

cerning the Stock Option Agreement granted by Con­

r a i l t o CSX i n connection w i t h the CSX Transaction. 

(k) That the Stock Option Agreement i s 

s t r u c t u r e d so as to impose increasingly severe 

d i l u t i o n costs on a competing bidder f o r control of 

Conrail f o r progressively higher a c q u i s i t i o n bids. 

(1) That the Conrail Board intends to 

wi t h h o l d the f i l i n g of the Charter Amendment follow-
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ing .its approval by Conrail's stockholders i f the 

effectiveness of such amendment would f a c i l i t a t e any 

bi d f o r Conrail other than the CSX Transaction. 

(m) That the Charter Amendm.ent and/or i t s 

submission to a vote of the Conrail shar jjnolders i s 

i l l e g a l and u l t r a vires under Pennsylvania law. 

(n) That the Conrail Board's discrimina­

t o r y ( i ) use of the Charter Amendment, ( i i ) amend­

ment of the Conrail Poison P i l l and ( i i l ; a c t i o n 

exempting the CSX Transaction from Pennsylvania's 

Business Combination Statute, a l l to f a c i l i t a t e the 

CSX Transaction and to preclude competing f i n a n c i a l ­

l y superior o f f e r s f o r control of Conrail, c o n s t i ­

t u t e a breach of the Director Defendants' f i d u c i a r y 

duty of l o y a l t y . 

(o) That Conrail's Board f a i l e d t o con­

duct a reasonable, good f a i t h i n v e s t i g a t i o n of a l l 

reasonably available material information p r i o r to 

approving the CSX transaction and re l a t e d agree­

ments, including the lock-up Stock Option Agreement. 

(p) That i n recommending that Conrail's 

share.holders tender t h e i r shares to CSX i n the CSX 

Offer, Conrail's Board did not conclude th a t doing 
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so would be i n the best i n t e r e s t s of Conrail's shareholders 

(q) That i n recommending that Conrail's 

shareholders approve the Charter Amendment, the 

Conrail Board d i d not conclude that doing so would 

be i n the best i n t e r e s t s of Conrail's shareholders. 

(r) That i n recommending that Conrail 

shareholders tender t h e i r shares to CSX i n the CSX 

Offer, primary weight was given by the Conrail Board 

t o i n t e r e s t s of persons and/or groups other than 

Conrail's shareholders. 

(s) That i n recommending that Conrail 

shareholders tender t h e i r shares to CSX i n the CSX 

Offer, primary weight was given to the personal 

i n t e r e s t s of defendant LeVan i n increasing h i s 

compensation and succeeding Mr. Snow as Chairman and 

Chief Executive O f f i c e r of the combined CSX/Conrail 

company. 

(t ) That the Continuing Director Require­

ment i n Conrail's Poison P i l l (described below i n 

paragraphs 80 through 88, adopted by Conrail's board 

i n September 1995 and p u b l i c l y disclosed at t h a t 

time, i s i l l e g a l and u l t r a v i r e g under Pennsylvania 

law and therefore i J void and unenforceable. 
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79. Each of the misrepresentations and omitted 

f a c t s d e t a i l e d above are material to the decisions of 

Conrail's shareholders concerning whether to vote i n 

favor of the Charter Amendment and whether, i n response 

to the CSX Offer, to hold, s e l l to the market, or tender 

t h e i r shares, because such misrepresentations and omitted 

f a c t s bear upon ( i ) the good f a i t h of the Conrail d i r e c ­

t o r s i n recommending that Conrail shareholders approve 

the Charter Amendment and tender t h e i r shares i n the CSX 

Offer, ( i i ) whether taking such actions are i n the best 

i n t e r e s t s of Conrail shareholders, ( i i i ) whether the CSX 

Offer represents f i n a n c i a l l y adecjuate consideration f o r 

the sale of control of Conrail and/or (iv) whether the 

economically superior NS Proposal i s a via b l e , a v a i l a b l e 

a l t e r n a t i v e to the CSX Transaction. Absent adecjuate 

c o r r e c t i v e disclosure by the defendants, these material 

misrepresentations and omissions threaten t o coerce, 

mislead, and fraud u l e n t l y manipulate Conrail shareholders 

to approve the Charter Amendment and d e l i v e r c o n t r o l of 

Conrail to CSX i n the CSX Offer, i n the b e l i e f that the 

NS Proposal i s not an available a l t e r n a t i v e . 
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Conrail's Directors Attempt To Override 
Fundamental Principles of Corporate Di^mocracy 

By Imposing A Continuing Directcrs 
Reguirement i n Conrail's Poison P i l l 

80. As noted above, Conrail's d i r e c t o r s have 

long known t h a t i t was an a t t r a c t i v e business combination 

candidate t o other r a i l r o a d companies, including NS. 

81. Neither Conrail management nor i t s Board, 

however, had any i n t e n t i o n to give up t h e i r control over 

Conrail, unl'iss the accjuiror was w i l l i n g to enter i n t o 

board composition, executive succession, and compensation 

and b e n e f i t arrangements s a t i s f y i n g the personal i n t e r ­

ests of Conrail management and the defendant d i r e c t o r s , 

such as the assignments provided f o r i n the CSX Transac­

t i o n . They were aware, however, that through a proxy 

contest, they could be replaced by d i r e c t o r s who would be 

receptive t o a change i n con t r o l of Conrail regardless of 

defendants' perconal interescb. Accordingly, on Septem­

ber 20, 1995, the Conrail d i r e c t o r s attempted to e l i m i ­

nate the t h r e a t t,o t h e i r continued incumbency posed by 

the free exercise of Conrail's stockholders' franchise. 

They d r a s t i c a l l y a l t e r e d Conrail's e x i s t i n g Poison P i l l 

Plan, by adopting a "Continuing Director" l i m i t a t i o n t o 

the Board's power t o redeem the r i g h t s issued pursuant to 

the Rights Plan (the "Continuing Director Requirement"). 
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82. Prior to adoption of the Continuing Direc­

t o r Retjuiremer.t, the Conrail Poison P i l l Plan ^as a t y p i ­

cal " f l i p - i n , f l i p - o v e r " plan, designed to maKe an unso­

l i c i t e d accjuisition of Conrail p r o h i b i t i v e l y expensive t o 

an accjuiror, and reser-"-ing power m Conrail's duly e l e c t ­

ed board of dir e c t o r s to render the d i l u t i v e e f f e c t s of 

the r i g h t s i n e f f e c t i v e by red'-;eming or amending them. 

83. The September 20, 19S5 adoptior of the 

Continuing Director Recjuirement changed t h i s reserve t i o n 

of power. I t added an ad d i t i o n a l requirement f o r amend­

ment of the plan or redemption of the r i g h t s . For such 

action t o be e f f e c t i v e , at least two members of the Board 

must be "Continuing Directors," and the action must be 

approved by a majority of such "Continuing Directors." 

"Continuing Directors" are defined as members of the Con­

r a i l Board as of September 20, 1995, i.e. , the incum­

bents, or t h e i r hand-picked successors. 

84. By adopting the Continuing Director Re­

cjuirement, the Director Defendants i n t e n t i o n a l l y and 

d e l i b e r a t e l y have attempted to destroy the r i g h t of 

stockholders of Conrail to replace them with new direc­

t o r s who would have the power to redeem the r i g h t s or 

amend the Rights Agreement i n the event that such new 

di r e c t o r s deemed such action t o be i n the best i n t e r e s t s 
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o of the company. That i s , instead of vesting the power t 

accept or r e j e c t an a c q u i s i t i o n i n the duly elected Board 

of Directors of Conrail, the Rights Plau, as amended, 

destroys the power of a duly elected Board to act i n 

connection w i t h accjuisition offe:rs, unless such Board 

happens to consist cf the current incumbents or t h e i r 

hand-picked successors. Thus, the Continuing Director 

Recjuirement i s the ultimate entrenchment device. 

85. The Continuing Director Requirement i s 

i n v a l i d Eer under Pennsylvania s t a t u t o r y law, i n that 

i t purports to l i m i t the d i s c r e t i o n cf fu t u r e Boards of 

Co n r a i l . Pennsylvania law recjuires that any such l i m i t a ­

t i o n on Board d i s c r e t i o n be set f o r t h i n a By-Law adopted 

by the stockholders. Sss Pa. BCL § 1721. Thus, the 

D i r e c t o r Defendants were without power to adopt such a 

p r o v i s i o n u n i l a t e r a l l y by amending the Rights Agreement. 

86. A d d i t i o n a l l y , the Continuing Director 

Requirement i s i n v a l i d under Conrail's By-Laws and A r t i ­

c les of Incorporation. U"'̂ »T- Section 3.5 of Conrail's 

By-Laws, the power t o d i r e c t the management of the busi­

ness and a f f a i r s of Conrail i s broadly vested i n i t s duly 

e l e c t e d board of d i r e c t o r s . Insofar as the Continuing 

D i r e c t o r Requirement purports t o r e s t r i c t the power of 

Conrail's duly elected board of d i r e c t o r s t o redeem the 
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r i g h t s or amend the plan, i t c o n f l i c t s with Section 3.5 

of Conrail's By-Laws and i s therefore of no force or ef­

f e c t . A r t i c l e Eleven of Conrail's A r t i c l e s of Incorpo­

r a t i o n permits Conrail's e n t i r e board to be removed 

without cause by stock.holder vote. Read together w i t h 

Section 3.5 of Conrail's By-Laws, A r t i c l e Eleven enables 

Conrail's stockholders to replace the e n t i r e incumbent 

board w i t h a new board f u l l y empowered to d i r e c t the 

management of Conrail's business and a f f a i r s , and, spe-

c i f - c a l l y , to redeem the r i g h t s or amend the plan. Inso­

f a r as the Continuing Director Requirement purports to 

render such act i o n impossible, i t c o n f l i c t s w i t h 

Conrail's A r t i c l e s of Incorporation and i s therefore of 

no cause or e f f e c t . 

87. Furthermore, the adoption of the Continu­

i n g Director Recjuirement constituted a breach of the 

D i r e c t o r Defendants' f i d u c i a r y duty of l o y a l t y . There 

e x i s t e d no j u s t i f i c a t i o n f o r the dir e c t o r s to attempt t o 

negate the r i g h t of stockholders to elect a new Board i n 

the event the stoc»:hc] ders disagree with the incumbent 

Boars's p o l i c i e s , i n c l u d i n g t h e i r response to an accjuisi­

t i o n proposal. 

88. Moreover, while the Director Defendants 

disclosed the adoption of •-he Concinuing Director Re-
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cjuirement, they have f a i l e d to disclose i t s i l l e g a l i t y 

and the i l l e g a l i t y of t h e i r coi.-^uct i n adopting i t . I f 

they are not required to make cor r e c t i v e disclosures, 

defendants w i l l pennit the disclosure of the Continuing 

Director Recjuirement' s adoption to d i s t o r t stockholder 

choice i n connection w i t h the special meeting, the CSX 

Offer, and ( i f they have not successfully locked up 

v o t i n g c o n t r o l of Conrail by then) i n the next annual 

e l e c t i o n of directors. The Director Defendants' conduct 

i s thus fraudulent, i n that they have f a i l e d t o act 

f a i r l y and honestly toward the Conrail stockholders, and 

intended t o preserve t h e i r incumbency and that of current 

management, to the detriment of Conrail's stockholders 

and other constituencies. Accordingly, such a c t i o n 

should be declared void and of no force or e f f e c t . 

Furthermore, adecjuate corrective disclosure should be 

required. 

Conrail's Charter Permits The Removal 
and Replacement of I t s Entire Board of 
Directors Tts Next Annual Meeting— 

89. As noted above, p l a i n t i f f NS intends t o 

f a c i l i t a t e the NS Proposal by replacing the Conrail board 

at Conrail's next annual meeting. Conrail's next annual 

meeting i s scheduled t o be held on May 21, 1997 (accord-
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i n g to Conrail's A p r i l 3, 1996 Proxy Statement, as f i l e d 

w i t h the Securities and Exchange Commission). 

90. The Director Defendants adopted the Con­

t i n u i n g Director Requirenent i n part because they recog­

nized t h a t under Conrail's A r t i c l e s , i t s e n t i r e Board, 

even though staggered, may be removed without cause at 

Conrail's next annual meeting. 

91. Section 3.1 of Conrail's By-Laws provides 

t h a t the Conrail Board s h a l l consist of 13 d i r e c t o r s , but 

presently there are only 11. The Conrail Board i s clas­

s i f i e d i n t o three classes. Each class of d i r e c t o r s 

serves f o r a term of three years, which terms are stag­

gered. 

92. A r t i c l e 11 of Conrail's A r t i c l e s of Incor­

poration provides t h a t : 

The e n t i r e Board of Directors, or a class of 
the Board where the Board i s c l a s s i f i e d w i t h 
respect t o the power to elect d i r e c t o r s , or any 
i n d i v i d u a l d i r e c t o r may be removed from o f f i c e 
without assigning any cause by vote of stock­
holders e n t i t l e d t o cast at least a majority o* 
the votes which a l l stockholders would be e n t i ­
t l e d t o cast at any annual e l e c t i o n of direc­
t o r s or of such class of d i r e c t o r s . 

93. Under the p l a i n language of A r t i c l e 11, 

thtj e n t i r e Conrail Board, or any one or more of Conrail's 

d i r e c t o r s , may be removed without cause by a majority 

vote of the Conrail stockholders e n t i t l e d to vote at the 
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annual meeting. P l a i n t i f f s a n t i c i p a t e , however, that 

defendants w i l l argue that under A r t i c l e 11, only one 

class may be removed at each annual meeting. Accord­

ingly, p l a i n t i f f s seek a declaratory judgment that pursu­

ant to A r t i c l e 11, the e n t i r e Conrail Board, or any one 

or more of Conrail's d i r e c t o r s , m.ay be removed without 

cause at Conrail's next annual meeting. 

Declaratory Relief 

94. The Court may grant the declara'-.ory r e l i e f 

sought h e r e i n pursuant to 28 U.S.C. § 2201. The Director 

Defendants' adoption of the CSX Transacti-n (with i t s 

diccrimi.aatory Charter Amendment poisoi p i l l , and state 

anti-takeover statute treatment arid draconian lock-up 

provisions) as well as t h e i r e a r l i e r adoption of the Con­

t i n u i n g D i r e c t o r Requirement, c l e a r l y demonstrate t h e i r 

bad f a i t h entrenchment motivation and, i n l i g h t of the NS 

Proposal, t h a t there i s a substantial contrrjversy between 

the p a r t i e s . Indaed, given the NS Proposal, the adverse 

l e g a l i n t e r e s t s cf th'i p a r t i e s are r e a l and immediate. 

Defendants can ..je expected t o vigorously oppose each 

j u d i c i a l d e c l a r a t i o n sourjht by p l a i n t i f f s , i n order to 

maintain t h e i r incumbency and defeat the NS Proposal --

despite the benefits i t would provide to Conrail's stock­

holders and other constituencies. 
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95. The granting cf the requested declaratory 

relic?f w i l l serve the public i n t e r e s t by a f f o r d i n g r e l i e f 

from uncertainty and by avoiding delay and w i l l conserve 

j u d i c i a l resources by avoiding piecetreal l i t i g a t i o n . 

I r rennrable I n j u r y 

96. The Director Defendants' adoption of the 

CSX Transaction (with i t s discrim.inatory Charter Amend­

ment, poison p i l l and state antitakeover s t a t i i t e t r e a t ­

ment and draconian lock-up provisions) a.-̂  w e l l as t h e i r 

e a r l i e r adoption of the Continuing Director Requirement 

threaten to deny Conrail's stockholders of t h e i r r i g h t to 

exercise t h e i r corporate franchise without manipulation, 

coercion or fal s e and misleading disclosures and to de­

pr i v e them of a unicjue opportunity to receive maximum 

value f o r t h e i r stock. The r e s u l t i n g i n j u r y t o p l a i n ­

t i f f s and a l l of Conrail's stockholders would not be ade-

cjuately compensable i n money damages and would constitute 

i r r e p a r a b l e harm. 

Derivative Allegations 

97. P l a i n t i f f s b r i n g each of the causes of 

actio n r e f l e c t e d i n Counts One through Seven and Fourteen 

and F i f t e e n below i n d i v i d u a l l y r.nd d i r e c t l y . Alterna­

t i v e l y , to the extent recjuired by law, p l a i n t i f f s b ring 

such causes of action d e r i v a t i v e l y on behalf of Conrail. 
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98. No demand has been mads on Conrail's Board 

of Directors to prosecute the claimfe set f o r t h herein 

since, f o r the reasons set f o r t h below, any such demand 

would have been a vain and useless act since the Director 

Defendants c o n s t i t u t e the entir e Board of Directors of 

Conrail and have engaged i n fraudulent conduct to f u r t h e r 

t h e i r personal i n t e r s s t s i n entrenchment and have r a t i ­

f i e d defendant LeVan's self-dealing cond;ict: 

a. The Director Defendants have acted 

f r a u d u l e n t l y by pursuing defendant.?' campaign of 

misinfoi-mation, described above, i n order t o coerce, 

mislead, and manipulate Conrail shareholders to 

s w i f t l y d e l i v e r control of Conrail to the low b i d ­

der. 

b. The form of r e s o l u t i o n by which the 

shareholders are being asked t o approve the Charter 

Amendment i s i l l e g a l and u l t r a v i r e s i n that i t 

purports t o authorize the Conrail Board to d i s c r i m i ­

n a t o r i l y withhold f i l i n g the c e r t i f i c a t e of amend­

ment even a f t e r shareholder approval. Thus, i t s 

submission t o the shareholders i s i l l e g a l and ult^y^ 

v i r e s and, therefore, not subject to the protections 

of the business judgment r u l e . 
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c. The Conrail d i r e c t o r s ' selective 

amendment of the Conrail poison p i l l and discrimina­

t o r y p r e f e r e n t i a l treatment of rhe CSX Transaction 

under the Pennsylvania Business Combination Statute 

were motivated by t h e i r personal i n t e r e s t i n en­

trenchment, c o n s t i t u t i n g a breach of t h e i r f i d u c i a r y 

duty of l o y a l t y and rendering the business judgment 

r u l e i n a p p l i c a b l e . 

d. The Director Defendants' adoption of 

the breakup fee and stock o p t i o n lock-ups i n favor 

of CSX was motivated by t h e i r personal i n t e r e s t i n 

entrenchme.nt, c o n s t i t u t i n g a breach of t h e i r duty of 

l o y a l t y and rendering the business j u d ^ e n t ru l e 

inapplicable. 

e. The Continuing Director Recjiiirement 

i s i l l e g a l and u l t r a vires under Pennsylvania statu­

t o r y law and under Conrail's charter and by-laws, 

rendering the business judgment r u l e inapplicable to 

i t s adopcion by the Director Defendants. 

f . I n adopting the Continuing Director 

Recjuirement, each of the Defendant Directors has 

f a i l e d to act f a i r l y and honestly toward Conrail and 

i t s stockholders, insofar as by doing so the Defen­

dant Directors, t o preserve t h e i r own incumbency, 
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have purported to elim.inate the stockholders' funda­

mental franchise r i g h t to elect a i r e c t o r s who would 

be receptive to a sale of control of Conrail to the 

highest bidder. There i s no reason to t h i n k t h a t , 

having adopted t h i s ultimate i n entrenchment devic­

es, the Director Defendants would take action that 

would eliminate i t . 

g. A d d i t i o n a l l y , the Director Defendants 

have acted fraudulently, i n that they i n t e n t i o n a l l y 

have f a i l e d to disclose the p l a i n i l l e g a l i t y of 

t h e i r conduct. 

h. There exists no reasonable prospect 

t h a t the Director Defendants would take action to 

i n v a l i d a t e the Continuing Director Recjuirement. 

F i r s t , pursuant to Pennsylvania s t a t u t e , t h e i r f i d u ­

c i a r y duties purportedly do not require them to 

amend f i e Rights Plan i n any way. Second, given 

t h e i r dishonest and fraudulent entrenchment motiva­

t i o n , the Director Defendants would c e r t a i n l y not 

commenre legal proceedings to i n v a l i d a t e ihe Contin­

uing Director Recjuirement. 

99. P l a i n t i f f s a-e currently b e n e f i c i a l owners 

of Conrail common stock. P l . ' i n t i f f s ' challenge t o the 

CSX Transaction (including the i l l e g a l Charter Amendment, 
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discriminatory treatment, and lock-ups) and t o the Con­

cinuing Director Requirement presents a strong prima 

facie case, insofar as t.he Director Defendants have 

d e l i b e r a t e l y and i n t e n t i o n a l l y , without j u s t i f i c a t i o n , 

acted to foreclose free choice by Conrail's shareholders. 

I f t h i s a c t i o n were not maintained, serious i n j u s t i c e 

would r e s u l t , i n that defendants would be permitted 

i l l e g a l l y and i n pursuit of personal, rather than proper 

corporate i n t e r e s t s to deprive Conrail stockholders of 

free choice and a unique opportunity to maximize the 

value of t h e i r investments tnrough the NS Proposal, and 

to deprive p l a i n t i f f NS of a unicjue accjuisition opportu­

n i t y . 

100. This action i s not a c c l l u s i v e one to 

confer j u r i s d i c t i o n on a Court the United States that 

i t would not otherwise have. 

COUNT ONE 
(Breach of Fiduciary Duty w i t h 

Respect to the Charter Amendment) 

101. P l a i n t i f f s repeat and reallege each of the 

foregoing a l l e g a t i o n s as i f f u l l y set f o r t h i n t h i s paragraph. 

102. The Conrail d i r e c t o r s were and are o b l i ­

gated by t h e i r f i d u c i a r y duties of due care and l o y a l t y , 

t o act i n the best i n t e r e s t s of the corporation. 
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103. In conjunction with the proposed merger, 

the Conrail board of directors has approved, and recom­

mended t h a t the shareholders approve, an amendment t o 

Conrail's Charter. The amendment i s required t o allow a 

t h i r d p a r t y to accjuire more than 2 0% of Conrail's stock. 

104. The Conrail directors have p u b l i c l y stated 

the'r i n t e n t i o n t o f i l e the amendment only i f the requi­

s i t e number of shares are tendered to CSX. 

105. By adopting the i l l e g a l Charter Aaendment 

and chen d i s c r i m i n a t e l y applying i t to benefit them­

selves, the Conrail directors have breached t h e i r f i d u ­

c i a r y duties of care and l o y a l t y . 

106. P l a i n t i f f s have no adequate remedy at law. 

COUyT TWO 
(Breach of Fiduciary Duty 

With Respect to the Poison P i l l ) 

107. P l a i n t i f f s repeat and reallege each of the 

foregoing allegations as i f f u l l y set f o r t h i n t h i s 

paragraph. 

108. The Conrail board of dire c t o r s adopted i t s 

Poison P i l l Plan with the ostensible purpose of pvotect-

ing i t s shareholders against the consummatiru of u n f a i r 

a c q u i s i t i o n proposals that may f a i l t o ma::imize share­

holder value. 
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109. The Conrail Board has announced i t s inten­

t i o n to merge with CSX, and the Conrail Board .has also 

sougnt to exempt CSX from t/ie provisions of the Poison 

P i l l . 

110. A d d i t i o n a l l y , the Conrail Board has com­

mit t e d i t s e l f to not pursue any competing o f f e r f o r the 

Company. 

111. By s e l e c t i v e l y and discriminately deter-

rrining to exempt CSX, and only CSX, from the Poison P i l l 

provisi.-ns, to the detriment to Conrail's shareholders, 

the Conrail d i r e c t o r s have breached t h e i r f i d u c i a r y 

d i i t i e s of care and l o y a l t y . 

112. P l a i n t i f f s have no adequate remedy at law. 

COUNT THREE 
(Breach of Fiduciary Duty 

with Respect t o the Pennsylvania 
Business Combinations Statute) 

113. P l a i n t i f f s repeat and reallege each of the 

foregoing allegations as i f .'ally set f o r t h i n t h i s 

paragraph. 

114. By approving the CSX Offer p r i o r to. i t s 

consummation, the Dir e c t o r Defendants have rendered the 

Pennsylvania Business Combinations Statute, subchapter 

25F of the Pennsylvania Business Corporation Law, and, 

p a r t i c u l a r l y , i t s five-year ban on m.ergers with substan-
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t i a l stockholders, inapplicable to the CSX Transaction, 

while i t remains as an impediment to competing higher 

a c q u i s i t i o n o f f e r s such as the NS Proposal. 

115. By s e l e c t i v e l y and discriminately exempt­

ing the CSX Transaction from the five-year merger ban, 

fo r the purpose of f a c i l i t a t i n g a transaction that w i l l 

provide substantial personal benefits to Conrail manage­

ment while d e l i v e r i n g Conrail to the low bidder, the 

Dire c t o r Defendants have breached t h e i r f i d u c i a r y duties 

of care and l o y a l t y . 

116. P l a i n t i f f s have no adequate remedy at law. 

COUNT FOUR 
(Declaratory Judgment Against A l l 
Defendants that the Poison P i l l 

Lock-In i s Void Under Pennsylvania Law) 

117. P l a i n t i f f s repeat and reallege each of the 

foregoing a l l e g a t i o n s as i f f u l l y set f o r t h i n t h i s 

paragraph. 

118. By purpor t i n g to bind Conrail and i t s 

d i r e c t o r s not t o amend or take any action w i t h respect to 

the Crnrai] Poison P i l l Plan without CSX's consent, the 

CSX Merger Agreement purports t o r e s t r i c t the managerial 

d i s c r e t i o n of Conrail's d i r e c t o r s . 

113. Under Pennsylvania law, agreements re­

s t r i c t i n g the managerial d i s c r e t i o n of the board of 
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d i r e c t o r s are permissible only i n s t a t u t o r y close corpo­

r a t i o n s . Conrail i s not a statutory close corporation. 

12 0. No statute countenances Conrail's ana the 

Director Defendants' adoption of the Poison P i l l Lock-In 

terms of the CSX Merger Agreement. No Conrail By-Law 

adopted by the Conrail shareholders provides that 

Conrail's directera may contractually abdicate t h e i r 

f i d u c i a r y d u t i e r and managerial powers and r e s p o n s i b i l i ­

t i e s w i t h respect to the Conrail Poison P i l l Plan. 

121. P l a i n t i f f s , as well as a l l of Conrail's 

shareholders and other legitimate constituencies, face 

imminent irreparable harm unless the poison p i l l l o c k - i n 

provisions are declared u l t r a vi^es. void and unenforce­

able, and Conrail's d i r e c t o r s are enjoined t o take such 

acti o n as i s necessary tc postpone the " D i s t r i b u t i o n 

Date" under the Conrail Poison P i l l Plan and r e t a i n t h e i r 

power to redeem and/or amend the poison p i l l r i g h t s . 

122. P l a i n t i f f s have no adecjuate remedy at law. 

COUNT FIVE 
(Against the Defendant Directors 

t o r Breach of Fiduciary Duty w i t h 
Respect to the Poison P i l l Lock-In! 

123. P l a i n t i f f s repeat and reallege each of the 

foregoing allegations as i f f u l l y set f o r t h i n t h i s 

paragraph. 
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124. By entering i n t o the Poison P i l l Lock-In 

provisions o i the CSX Merger Agreenent, tb3 Director 

Defendants purported to relincjuish t h e i r power to act i n 

the best i n t e r e s t s of Conrail i n connection with proposed 

acq u i s i t i o n s of Cor.rail, and, unless they are enjoined to 

take such a c t i o n as i s necessary to postpone the occur­

rence of a " D i s t r i b u t i o n Date" under the Conrail Poison 

P i l l Plan, w i l l by t h e i r i n a c t i o n lock Conrail i n t o a 

s i t u a t i o n i n which i t cannot be acquired, regardless of 

how b e n e f i c i a l the proposed transaction i s , u n t i l the 

year 2005, other than through the CSX Transaction at i t s 

current p r i c e . 

125. Thus, by entering i n t o the CSX Transaction 

and by f a i l i n g t o postpone the " D i s t r i b u t i o n Date", the 

Directo r Defendants have i n t e n t i o n a l l y , i n v i o l a t i o n of 

t h e i r duty of l o y a l t y , completely abdicated t h e i r f i d u ­

c i a r y d u t i e s and r e s p o n s i b i l i t i e s . A l t e r n a t i v e l y , the 

D i r e c t o r Defendants, by entering i n t o the Poison P i l l 

Lock-In p r o v i s i o n of the CSX Merger Agreement without 

adequate i n v e s t i g a t i o n and comprehension of the conse­

quences of t h e i r a c t i o n , and by f a i l i n g to take action to 

rescind the Poison P i l l Lock-In provision and postpone 

the " D i s t r i b u t i o n Date", have acted and are acting reck­

l e s s l y and w i t h gross negligence. 
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126. Absent prompt i n j u n c t i v e r e l i e f , p l a i n ­

t i f f s , as well as Conrail and a l l of i t s l e g i t i m a t e 

constituencies, face imminent irreparable harm. 

12/. P l a i n t i f f s have no adequate remedy at law. 

COUNT SIX 
(Declaratcry Judgment Against A l l 

Defendants That the 180-Day Lock-Out 
i s Void Under Pennsylvania Lawi 

128. P l a i n t i f f s repeat and reallege each of the 

foregoing allegations as i f f u l l y set f o r t h i n t h i s 

paragraph. 

129. By purporting t o bind Conrail and i t s 

d i r e c t o r s from acting to protect the i n t e r e s t s of Con­

r a i l , i t s shareholders and i t s other l e g i t i m a t e c o n s t i t u ­

encies by withdrawing i t s recommendation Lhat Conrail's 

shareholders accept the CSX Offer and appvove the CSX 

Merger even when the f i d u c i a r y duties of Conrail's d i r e c ­

t o r s would recjuire them t o do so, the 180-Day Lock-Out 

pr o v i s i o n of the CSX Merger Agreement purports t o re­

s t r i c t the managerial d i s c r e t i o n of Conrail's d i r e c t o r s . 

130. By purporting to p r o h i b i t Conrail's d i r e c ­

t o r s from terminating the CSX Merger Agreement when t h e i r 

f i d u c i a r y duties would recjuire them t o do so, the 180-Day 

Lock-Out provision of the CSX Merger Agreement purports 
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to r e s t r i c t the managerial d i s c r e t i o n of Conrail's direc­

t o r s . 

131. Under Pennsylvania law, agreements re­

s t r i c t i n g tne managerial d i s c r e t i o n of the board of 

d i r e c t o r s are permissible only i n sta t u t o r y close corpo­

r a t i o n s . Conrail i s not a s t a t u t o r y close corporation. 

132. No statute countenances Conrail's and the 

Di r e c t o r Defendants' adoption of the 180-Day Lock-Out 

terms of the CSX Merger Agreement. No Conrail By-Law 

adopted by the Conrail shareholders provides that 

Conrail's d i r e c t o r s may c o n t r a c t u a l l y abdicate t h e i r 

f i d u c i a r y duties and managerial powers and r e s p o n s i b i l i ­

t i e s . 

133. Unless the 180-Day Lock-Out provision i s 

declared u l t r a v i r e s and void and defendants are enjoined 

from t a k i n g any action enfor ring i t , Conrail and i t s 

l e g i t i m a t e constituencies face irreparable harm. 
134. P l a i n t i f f s have no adequate remedy at law. 

rOTTNT SEVEN 
(Against the Defendant Directors 

f o r Breach of Fiduciary Duty with 
Respect to the 180-Day Lock-Out) 

135. P l a i n t i f f s repeat and reallege each of the 

foregoing a l l e g a t i o n s as i f f u l l y set f o r t h i n t h i s 

paragraph. 
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136. By entering into the 180-Day Lock-Out 

p r o v i s i o n of the CSX Merger Agreement, the Director 

Defendants purported t o relinqui.-?h t h e i r power to act i n 

the best i n t e r e s t of Conrail i n connection w i t h proposed 

ac c j i i i s i t i o n s of Conrs.il. 

137. Thus, by entering i n t o the 180-Day Lock-

Out p r o v i s i o n , the Conrail directors have abdicated t h e i r 

f i d u c i a r y duties, i n v i o l a c i o n of t h e i r duties of l o y a l t y 

and care. 

138. P l a i n t i f f s have no adequate remedy at law. 

COUNT EIGHT 
(Breach of Fiduciary Duty with 

Respect to the Lock-Up Provisions) 

13 9. P l a i n t i f f s repeat and reallege each of the 

foregoing allegations as i f f u l l y set f o r t h i n t h i s 

paragraph. 

14 0. In conjunction with the CSX Merger Agree­

ment, the Conrail Board has agreed t o termination fees of 

$300 m i l l i o n and t o the lojk-up Stock Option Agreement. 

141. These provisions confer no benefit upon 

Conrail's shareholders and i n fact operate and are i n ­

tended t o operate to impede or foreclose f u r t h e r bidding 

f o r C o n r a i l . 
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142. The Conrail d i r e c t o r s have adopted these 

provisions without regard to what i s i n the best i n t e r e s t 

of the Company and i t s shareholders, i n v i o l a t i o n of 

t h e i r f i d u c i a r y duties. 

143. P l a i n t i f f s have no adequate remedy at law. 

COUNT NINE 
(Declaratory Relief Against 

Conrail and Director Defendants That 
The Continuing Director Requirement 

Is Void Under Pennsylvania Law) 

144. P l a i n t i f f s repeat and reallege each of the 

foregoing allegations as i f f u l l y set f o r t h i n t h i s 

paragraph. 

145. Undar Pennsylvania law, the business and 

a f f a i r s of a Pennsylvania corporation are to be managed 

under the d i r e c t i o n of the Board of Directors unless 

othei-wise provided by s t a t u t e or i n a By-Law adopted by 

the stockholders. Pa. BCL § 1721. 

146. Under Pennsylvania law, agreements re­

s t r i c t i n g t h ^ managerial d i s c r e t i o n of d i r e c t o r s are per­

missible only i n s t a t u t o r y close corporations. 

147. No s t a t u t e countenances Conrail's and the 

current Board's adoption of the Continuing Director 

Requirement. No Conrail By-Law adopted by the Conrail 

stockholders provides t h a t the current Board may l i m i t a 
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f u t u r e Board's managem.ent and direccion of Conrail. 

Conrail i s not a statutory close corporation. 

148. Adoption of th*; Continuing Director Re­

quirement constitutes an unlawful attempt by the Director 

Defendants t o l i m i t the d i s c r e t i o n of a f u t u r e Board of 

Directors w i t h respect to the management of Conrail. I n 

p a r t i c u l a r , under the Continuing Director Recjuirement, a 

duly elected Board of Directors that includes less than 

two continuing d i r e c t o r s would be unable t o redeem or 

modify Conrail's Poison P i l l even upon determining that 

t o do so would be i n Conrail's best i n t e r e s t s . 

149. P l a i n t i f f s seek a declaration that the 

Continuing Direct o r Recjuirement i s contrary to Pennsylva­

nia s t a t u t e and, therefore, n u l l and void. 

150. P l a i n t i f f s have no adequate remedy at law. 

COUNT TEN 
(Declaratory Relief Against Conrail 
and The Director Defendants That 

The Continuing Director Requirement 
I s Void Under Conrail's A r t i c l e s 
of Incorporation And By-Laws) 

151. P l a i n t i f f s repeat and reallege each of the 

foregoing a l l e g a t i o n s as i f f u l l y set f o r t h i n t h i s paragraph. 

152. Under Section 3.5 of Conrail's By-Laws, 

The business and a f f a i r s of the Cor­
poration s h a l l be managed under the d i r e c ­
t i o n of the Board which may exercise a l l 
such powers of the Corporation and do a l l 
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such l a w f u l acts and things as are not by 
statute or by the A r t i c l e s or by these By-
Laws d i r e c t e d or required to be exercised 
and done by the shareholders. 

153. Pursuant to Section 1505 of the Pennsylva­

nia Businc^ss Corporation Law, the By-Laws of a Pennsylva­

nia corporation operate -»s regulations am.ong the share­

holders and a f f e c t contracts and other dealings between 

the c o r p r i a t i o n and the stockholders and among the stock­

holders as they r e l a t e to the ccrporation. Accordingly, 

the Rights Plan and the r i g h t s issued thereunder are 

subject t o and a f f e c t e d by Conrail's By-Laws. 

154. Insofar as i t purports to remove from the 

duly elected board of Conr-il the oower to redeem the 

r i g h t s or amend the Rights Plan, t r e Continuing Director 

Requirement d i r e c t l y c o n f l i c t s w i t h Section 3.5 of 

Conreiil's By-Laws, and .s therefore void and unenforce­

able. 

155. A r t i c l e Eleven of Conrail's A r t i c l e s of 

Incorporation provides that Conrail's e n t i r e board may be 

remov.'sH without cause by vote of a m a j o r i t y of the stock­

holders who would oe e n t i t l e d to vote i n the e l e c t i o n of 

d i r e c t o r s . Read together w i t h Section 3.5 of Conrail's 

By-Laws, A r t i c l e Eleven enables the stockholders t o 

replace the e n t i r e incumbent board w i t h a new board with 
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a l l powers of the incumbent board, including the power to 

redeem the r i g h t s or to amend the Rights Agreement. The 

Continuing Director Requirement purports to prevent the 

stockholders from doing so, and i s therefore void and 

unenforceable. 

156. P l a i n t i f f s have no adecjuate remedy at law. 

COUNT ELEVEN 
(Declaratory Relief Against Conrail 

and The Director Deft ndants That Adoption 
of the Continuing Director Recjuirement 

Constituted A Breach of the Duty of Loyalty) 

157. P l a i n t i f f s repeat and reallege each of the 

foregoing allegations as i f f u l l y set f o r t h i n t h i s 

paragraph. 

158. Adoption of the Continuing Director Re­

cjuirement consti t u t e d a breach of the duty of l o y a l t y on 

the part of the Director Defendants. Such adoption was 

the r e s u l t of bad f a i t h entrenchment motivation rather 

than a b e l i e f that the action was i n the best i n t e r e s t s 

of Conrail. I n adopting the Continuing Director Recjuire­

ment, the Direct o r Defendants have purported to circum­

vent the Conrail stockholdera' fundamental franchise 

r i g h t s , and thus have f a i l e d to act honestly and f a i r l y 

toward Conrail and i t s stockholders. Moreover, the 

Dir e c t o r Defendants adopted the Continuing Director 
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Recjuirement without f i r s t conducting a reasonable inves­

t i g a t i o n . 

159. The Continuing Director Requirement not 

only impedes accjuisition of Conrail stock i n the NS 

Offer, i t also impedes any proxy s o l i c i t a t i o n i n support 

of the NS Proposal because Conrail stockholders w i l l , 

unless the p r o v i s i o n i s invalidated, believe that the 

nominees of p l a i n t i f f s w i l l be powerless to redeem the 

Poison P i l l r i g h t s i n the event they conclude that re­

demption i s i n the best i n t e r e s t s of the corporation. 

Thus, stockholders may believe that voting i n favor of 

p l a i n t i f f s ' nominees would be f u t i l e . The Director 

Defendants intended t h e i r actions to cause Conrail's 

stockholders t o hold such b e l i e f . 

160. P l a i n t i f f s seek a declaration that the 

D i r e c t o r Defendants' adoption of the Continuing Director 

Requirement was i n v i o l a t i o n of t h e i r f i d u c i a r y duties 

and, thus, n u l l , void ard unenforceable. 

161. P l a i n t i f f s bave no adecjuate remedy at law. 

qQUNT TWEVJE 
(Against Conrail And The Director 

Defendants For Actionable Coercion) 
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162. P l a i n t i f f s repeat and reallege each of the 

foregoing =?llegations as i f f u l l y set f o r t h i n t h i s paragraph. 

163. The Director Defendants owe f i d u c i a r y 

duties of care and l o y a l t y to Conrail. Furthermore, 

Conrail and the Director Defendants, insofar as they 

undertake to seek and recommend action by Conrail's 

shareholders, for example with respect to the Charter 

Amendment, the CSX Offer or the NS Offer, stand i n a 

r e l a t i o n s h i p of t r u s t and confidence v i s a v i s Conrail's 

shareholders, and accordingly have a f i d u c i a r y obligacion 

of good f a i t h and faimess to such shareholders i n seek­

ing or recommending such action. 

164. Conrail and i t s d i r e c t o r s are seeking the 

approval by Conrail's shareholders of the Charter Amend­

ment and are recommending such approval. 

165. Conrail and i t s d i r e c t o r s are seeking the* 

tender by Conrail's shareholders of t h e i r shares i n t o the 

CSX Offer and are recommending such tender. 

166. In seeking such action and making such 

recommendations, Conrail and i t s d i r e c t o r s have sought t o 

create the impression among the Conrail shareholders t h a t 

the NS Proposal i s not a f i n a n c i a l l y superior, v i a b l e , 

and a c t u a l l y available a l t e r n a t i v e to th? CSX Transac­

t i o n . This impression, however, i s fa l s e . The only 
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obstacles t o the NS Proposal are the u l t r a v i r e s, i l l e g a l 

impediments constructed by defendants, including the 

Poison P i l l Lock-In, the 180-Day Lock-Out, and the con­

t i n u i n g d i r e c t o r provisions of the Conrail Poison P i l l 

Plan. 

167. The purpose f o r which df^fendants' seek t o 

create t h i s impression i s t o coerce Conrail shareholders 

i n t o d e l i v e r i n g control over Conrail s w i f t l y to CSX. 

Furthermore, the e f f e c t of t h i s false impression i s to 

coerce Conrail shareholders i n t o d e l i v e r i n g control over 

Conrail t o CSX. 

163. This coercion of the Conrail shareholders 

c o n s t i t u t e s a breach of the f i d u c i a r y r e l a t i o n of t r u s t 

and confidence owed by the Corporation and i t s d i r e c t o r s 

t o shareholders from whom they seek action and to whom 

they recommend the action sought. 

16"̂ . The conduct of defendants Conrail and i t s 

d i r e c t o r s i s designed t o , and w i l l , i f not enjoined, 

wr o n g f u l l y induce Conrail's shareholders t o s e l l t h e i r 

shares t o CSX i n the CSX Offer not f o r reasons r e l a t e d t o 

the economic merits of the sale, but rather because the 

i l l e g a l conduct of defendants created the appearance 

th a t the f i n a n c i a l l y (and otherwise) superior NS Proposal 

i s not ava i l a b l e to them, and that the CSX Transaction i s 
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the only opportunity available to them to r e a l i z e premium 

value on t h e i r investment i n Conrail. 

170. P l a i n t i f f s have no adequate remedy at law. 

COUN-." THIRTEEN 
(Against CSX For Aiding And Abetting) 

171. P l a i n t i f f s repeat and reallege each of the 

foregoing allegations as i f f u l l y set f o r t h i n t h i s 

paragraph. 

172. Defendant CSX, through i t s agents, was 

aware of and knowingly and a c t i v e l y p a r t i c i p a t e d i n the 

i l l e g a l conduct and breaches of f i d u c i a r y duty committed 

by Conrail and the Director Defendants and set f o r t h i n 

Counts One through Nine and Count Twelve of t h i s com­

p l a i n t . 

173. CSX's knowing and active p a r t i c i p a t i o n i n 

such conduct has harmed p l a i n t i f f s and threatens i r r e p a ­

rable harm t o p l a i n t i f f s i I not enjoined. 

174. P l a i n t i f f s have no adecjuate remedy at law. 

COU.̂JT FOURTEEN 
(Declaratory and I n j u n c t i v e Relief Against 
Conrail and the Director Defendants f o r 

V i o l a t i o n of Section 14 (a) of the Exchange Act 
and Rule 14a-9 Promulgated Thereunder) 
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175. P l a i n t i f f s repeat and reallege each of the 

foregoing allegations as i f f u l l y set f o r t h i n t h i s paragraph. 

176. Section 14(a) of the Exchange Act provides 

that i t i s unlawful to use the mails or any means or 

ins t r u m e n t a l i t y of i n t e r s t a t e commerce to s o l i c i t proxies 

i n contravention of any rule promulgated by the SEC. 

15 U.S.C. § 78n(a). 

177. Rule 14a-9 provides i n pertinent p a r t : 

"No s o l i c i t a t i o n subject to t h i s regulation s h a l l be made 

by means of any ... communication, w r i t t e n or o r a l , con­

t a i n i n g any statement which, at the time, and i n l i g h t of 

the circumstances under which i t i s m.ade, i s f a l s e and 

misleading w i t h respect t o any material f a c t , or which 

omits to state any m.aterial fact necessary i n order to 

make the statements therein not false or misleading...." 

17 C.F.R. § 240.14a-9. 

178. Conrail's Preliminary Proxy Statement 

contains the misrepresentations d e t a i l e d i n paragraph 73 

above. I t also omits t o disclose the material f a c t s 

d e t a i l e d i n paragraph 78 above. 

179. Unless defendants are recjuired by t h i s 

Court to make co r r e c t i v e disclosures, Conraxi's stock­

holders w i l l be deprived of t h e i r federal r i g h t to exer­

c i s e meaningfully t h e i r voting franchise. 
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180. The defendants' false and misleading 

statem.ents and omissio'.s described above are essential 

l i n k s i n defendants' e f f o r t to deprive Conrail's share­

holders of t h e i r a b i l i t y to exercise choice concerning 

t h e i r investment i n Conrail and t h e i r voting franchise. 

181. P l a i n t i f f s have no adequate remedy at law. 

COUNT FIFTEEN 
(Against Defendant CSX For V i o l a t i o n 
Of Section 14(d) Of The Exchange Act 
And Rules Promulgated Thereunder) 

182. P l a i n t i f f s repeat and reallege each of the 

foregoing a l l e g a t i o n s as i f f u l l y set f o r t h i n t h i s 

paragraph. 

183. Section 14(d) provides i n pertinent part: 

" I t s h a l l be unlawful f o r any person, d i r e c t ] y or i n d i ­

r e c t l y by use of the mails or by any means or instrumen­

t a l i t y of i n t e r s t a t e commerce ... to make a tender o f f e r 

f o r . . . any class of any ecjuity s e c u r i t y which i s regis­

tered pursuant t o section 781 of t h i s t i t l e , ... i f , 

a f t e r consummation thereof, such person would, d i r e c t l y 

or i n d i r e c t l y , be the b e n e f i c i a l owner of more than 5 per 

centum of such class, unless at the time copies of the 

o f f e r , recjuest or i n v i t a t i o n are f i r s t published, sent or 

given t o s e c u r i t y holders such person has f i l e d w i t h the 

Commission a statement containing such of the information 
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s p e c i f i e d i n section 78m(d) of t h i s t i t l e , and such 

a d d i t i o n a l information as the Commission may by rules ind 

regulations prosecute ...." 15 U.S.C. § 78n(d). 

184. On October 16, 1996, defendant CSX f i l e d 

w i t h the SEC i t s Schedule 14D-1 pursuant t o Section 

14(d) . 

185. CSX'S Schedule 14D-1 contains each of the 

fa l s e and misleading material misrepresentations of f a c t 

d e t a i l e d i n paragraph 76 above. Furthermore, CSX's 

Schedule 14D-1 omits disclosure of the material facts 

d e t a i l e d i n paragraph 78 above. As a consecjuence of the 

foregoing, CSX has vi o l a t e d , and unless enjoined w i l l 

continue t o v i o l a t e , Section 14(d) of the Exchange Act 

and the rules and regulations promulgated thereunder. 

186. CSX made the material misrepresentations 

and omissions described above i n t e n t i o n a l l y and knowing­

l y , f o r the purpose of fraudulently coercing, misleading 

and manipulating Conrail's shareholders t o tender t h e i r 

shares i n t o the CSX Offer. 

187. P l a i n t i f f s have no adecjuate remedy at law. 

83 

347 



COUNT SIXTEEN 
(Against Defendant Conrail For V i o l a t i o n 
Of Section 14(d) Of The Exchange Act 
And Rules Promulgated Thereunder) 

188. P l a i n t i f f s repeat and reallege each of the 

foregoing allegations as i f f u l l y set f o r t h i n t h i s 

paragraph. 

189. Section 14(d) (4,' provides i n pertinent 

p a r t : "Any s o l i c i t a t i o n or recommendation to the holders 

of [ s e c u r i t i e s f o r which a tender i f f e r has been made] to 

accept or r e j e c t a tender o f f e r or recji'Cit or i n v i t a t i o n 

f o r tender s h a l l be made i n accordance with such rules 

and regulations as the [SEC] may prescribe as necessary 

or appropriate i n the public i n t e r e s t of investors." 

Rule 14d-9 provides i n per t i n e n t p a r t : "No s o l i c i t a t i o n 

or recommendation to se c u r i t y holders s h a l l be made by 

[the subject company] with respect to a tender o f f e r f o r 

such s e c u r i t i e s unless as soon as practicable on the date 

such s o l i c i t a t i o n or recommendation i s f i r s t published or 

sent Ol given t o secur i t y holders such person ... f i l e [ s ] 

w i t h the [SEC] eight copies of a Tender Offer S o l i c i ­

tation/Recommendation Statement on Schedule 14D-9." 

190. On October 16, 1996, Conrail ( i ) published 

i t s board of d i r e c t o r s ' recommendation that Conrail 
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shareholders tender t h e i r shares i n the CSX Offer and 

( i i ) f i l e d w i t h the SEC i t s Schedule 14D-9. 

191. Conrail's Schedule 14D-9 contains each of 

the f a l s e and misleading material misrepresentations 

d e t a i l e d i n paragraph 77 above. Further, Conrail's 

Schedule 14D-9 omits disclosure of the material f a c t s 

d e t a i l e d i n paragraph 78 above. As a consequence of the 

foregoing, Conrail has v i o l a t e d , and unless enjoined w i l l 

continue t o v i o l a t e . Section 14(d) of the Exchoinge Act 

and the r u l e s and regulations promulgated thereunder. 

192. Conrail made the material misrepresenta­

t i o n s and omission.*! described above i n t e n t i o n a l l y and 

knowingly, f o r the purpose of fraudulently coercing, 

misleading and manipulating Conrail's shareholders t o 

tender t h e i r shares i n t o the CSX Offer. 

193. P l a i n t i f f s have no adecjuate remedy at law. 

COUNT SEVENTEEN 
(Against Conrail and CSX f o r V i o l a t i o n 
of Section 14(e) of the Exchange Act 
and Rules Promulgated Thereunder) 

194. P l a i n t i f f s repeat and reallege each of the 

foregoing a l l e g a t i o n s as i f f u l l y set f o r t h i n t h i s paragraph. 

195. Sertion 14(e) provid'is i n pertinent p a r t : 

" I t s h a l l be unlawful f o r any person to make any untrue 

statement of a material f a c t or onit to state any materi-
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a l f a c t necessary i n order to make the statements made, 

i n the l i g h t cf the circumstances under which they are 

made, not misleading, or to engage i n any fraudulent, 

deceptive, or manipulative acts or practices i n connec­

t i o n with any tender o f f e r . . . or any s o l i c i t a t i o n of 

se c u r i t y holders i n opposition t o or i n favor of any such 

o f f e r . . . ." Defendants have v i o l a t e d and threaten to 

continue to v i o l a t e Section 14 (e) . 

196. The CSX Schedule 14D-1 co n s t i t u t e s a 

communicatio.n made under circumstances reasonably calcu­

l a t e d t o r e s u l t i n the procurement of tenders from Con­

r a i l shareholder^-^ i n favor of the CSX Offer. 

197. Thi; Conrail Schedule 14D-9 and Proxy 

Statement c o n s t i t u t e communications made under circum­

stances reasonably calculated t o r e s u l t i n the procure­

ment of tenders from Conrail shareholders i n favor of the 

CSX Offer. 

198. The CSX Schedule 14D-1 contains thr, false 

and misleading material misrepresentations d e t a i l e d i n 

paragraph 76 above. The CSX Schedule 14D-1 omits d i s c l o ­

sure of the material f a c t s d e t a i l e d i n paragraph 78 

above. 

199. The Conrail Schedule 14D-9 contains the 

fals e and misleaciing material misrepresentations d e t a i l e d 
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i n paragraph 77 above. The Conrail Schedule 14D-9 omits 

disclosure of the material facts detailed i n paragraph 78 

above. 

200. The Conrail Proxy Statement contains the 

f a l s e and misleading material misrepresentations d e t a i l e d 

i n paragraph 75 above. The C^^nrail Proxy Statement omits 

disclosure of the material facts detailed i n paragraph 78 

above. 

201. These omitted facts are material to the 

decisions of Conrail shareholders to hold, s e l l to mar­

ket, or tender t h e i r shares i n the CSX tender o f f e r . 

202. The defendants i n t e n t i o n a l l y and knowingly 

made the m a t e r i a l misrepresentations and omissions de­

scribed above, f o r the purpose of coercing, misleading, 

and manipulating Conrail shareholc?ers to s w i f t l y t r a n s f e r 

c o n t r o l over Conrail t o CSX by tendering t h e i r shares i n 

the CSX Tender Offer. 

203. Absent declaratory and i n j u n c t i v e r e l i e f 

r e c j u i r i n g adequate corrective disclosure, p l a i n t i f f s , as 

w e l l as a l l of Conrail's shareholders, w i l l be i r r e p a r a -

,oly harmed. Conrail shareholders w i l l be coerced by 

defendants' fraudulent and manipulative conduct to s e l l 

C o nrail t o the low bidder. P l a i n t i f f s N3 and AAC w i l l be 
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deprived of the unicjue opportunity to acquire and combine 

businesses v i t h Conrail. 

204. P l a i n t i f f s have no adequate remedy at law. 

COUNT EIGHTEEN 
(Against Defendants Conrail and CSX 

For C i v i l Conspiracy To Violate 
Section 14 Of The Exchange Act 

And Rules Prom- "".gated Thereunder) 

205. P l a i n t i f i s repeat and reallege each of the 

foregoing allegations as i f f u l l y set f o r t h i n t h i s 

paragraph. 

206. Defendants Conrail and CSX conspired and 

agreed to conduct the campaign of misinformation de­

scribed i n paragraphs 4 8 throug,a 51 above f o r the purpose 

of coercing, misleading and manipulating Conrail share­

holders to s w i f t l y t r a n s f e r control over Conrail to CSX. 

As set f o r t h i n Counts Fourteen through Seventeen above, 

which are incorporated by reference herein, the 

defendants' campaign of misinformation i s v i o l a t i v e of 

Section 14 of the Exchange Act and the rules and regula­

tion s promulgated thereunder. 

207. P l a i n t i f f s have no adecjuate remedy at law. 
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COUNT NINETEEN 
(Against Ccnrail f o r 

Estoppel/Detrimental Reliance) 

208. P l a i n t i f f s repeat and reallege each of the 

foregoing a l l e g a t i o n s as i f f u l l y set f o r t h i n t h i s 

paragraph. 

209. By his actions, silence and statements 

during the period from September 1994 to October 15, 

1996, and p a r t i c u l a r l y by his statements to Mr. Goode: i n 

September and October of 1996 (as de t a i l e d above i n para­

graphs 17 through 24, defendant LeVan, purporting t o act 

on behalf of Conrail and i t s Board of Directors and w i t h 

apparent a u t h o r i t y to so act, led Mr. Goode to believe 

t h a t Conrail's Board vras not interested i n a sT.le of the 

company and that i f and when the Conrail Board decided t o 

pursue such a sale, i t would l e t NS know and give NS an 

opportunity to b i d . 

210. P r i o r t o October 15, 1996, NS had j u s t i f i ­

ably r e l i e d on Mr. LeVan's false statements and represen­

t a t i o n s i n r e f r a i n i n g from making a proposal t o Conrail's 

Board or i n i t i a t i n g a tender o f f e r of i t s own f o r Conrail 

shares. 

211. Mr. LeVan and Conrail knew or should have 

known tha t t h e i r actions, silence, statements and repre­

sentations t o NS would induce NS to believe that 
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Conrail's board was not interested i n s e l l i n g the company 

and t h a t NS would be given an opportunity to b i d i f 

Conrail's Board decided that Conrail would be sold. 

212. Mr. LeVan and Conrail knew or should have 

known that NS would r e l y upon t h e i r actions, silence, 

statements and representations to i t s detriment i n re­

f r a i n i n g from making a proposal to Conrail's Board or 

i n i t i a t i n g a tender o f f e r of i t s own for Conrail shares. 

213. NS d i d i n fact r e l y upon LeVan's and 

Conrail's actions, silence, statements and representa­

tions t o i t s detriment i n r e f r a i n i n g from making a pro­

posal t o Conrail's Board or i n i t i a t i n g a tender o f f e r of 

i t s own f o r Conrail shares. 

214. Conrail and i t s Board are estopped from 

e f f e c t u a t i n g a sale of the company without g i v i n g NS an 

adecjuate opportunity t o present i t s competing tender 

o f f e r t o the Conrail Board of Directcrs and Conrail 

shareholders. S i m i l a r l y , any p r o v i s i o n i n the CSX Merger 

Agreement th a t would impede d i r e c t o r s ' or shareholders' 

a b i l i t y t o approve a competing tender o f f e r or takeover 

proposal, such as that made by NS, i s n u l l and void. 

215. By v i r t u e of NS's j u s t i f i a b l e reliance on 

Conrail's and Mr. LeVan's actions, silence and state-
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ment£i, i t has suffered and w i l l continue to s u f f e r i r r e p ­

arable harm. 

216. P l a i n t i f f s have no adecjuate remedy at law. 

COUNT TWENTY 
(Unlawful And U l t r a Vires Amendment 

of Conrail's A r t i c l e s of Incorporation) 

217. P l a i n t i f f s repeat and reallege each of the 

foregoing a l l e g a t i o n s as i f f u l l y set f o r t h i n t h i s 

paragraph. 

218. The Conrail Board of Directors i s attempt­

in g t o freeze out any competing tender o f f e r s and lock up 

the CSX deal, t o the detriment of shareholders, by im­

p r o p e r l y maneuvering to "opt-out" of the "anti-takeover" 

provisions of the Pennsylvania Business Corporation Law 

i n a discr i m i n a t o r y fashion. This procedure d i s t o r t s and 

subverts the provisions of the Pennsylvania s t a t u t e . 

219. At the special meeting of Conrail share­

holders, euch shareholders w i l l be asked to approve the 

f o l l o w i n g amendment to Conrail's A r t i c l e s of Incorpora­

t i o n , which has already been approved by the Conrail 

Board of Directors: "Subchapter E, Subchapter G and 

Subchapter H of Chapter 25 of the Pennsylvania Business 

Corporation Law of 1988, as amended, s h a l l not be a p p l i ­

cable t o the Corporation." 
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220. The Director Defendants are also asking 

f o r authorization to exercise d i s c r e t i o n i n deciding 

whether or not to f i l e the Charter Amendment. According 

t o the proposed proxy materials, the defendant d i r e c t o r s 

only intend to f i l e the Charter Amendment i f CSX i s i n a 

p o s i t i o n to purchase more than 20% of Conrail's shares. 

Consecjuently, i n e f f e c t , the Charter Amendment becomes a 

"deal s p e c i f i c " opt-out. 

221. The PBCL does not allow f o r such a d i s ­

criminatory a p p l i c a t i o n of an opt-out provision. Section 

2541(a) of the PBCL provides that Subchapter 25E w i l l not 

apply to corporations that have amended t h e i r a r t i c l e s of 

incorporation to state that the Subchapter does not 

apply. Section 1914 of the PBCL provides thac an a r t i ­

c l e s amendment " s h a l l be adopted" i f i t received the 

a f f i r m a t i v e vote of a majority of shareholders e n t i t l e d 

t o vote on the amendment. While section 1914 also pro­

vides that the amendment need not be deemed t o be adopted 

t.nless i t has been approved by the d i r e c t o r s , t h a t ap­

pr o v a l has already been given. 

222. Conrail's Board i s t r y i n g t o d i s t o r t and 

subvert the provisions of the Pennsylvania s t a t u t e by 

keeping a shareholder-approved opt-out from taking e f f e c t 

unless the CSX deal i s moving forward. The PBCL i s cjuite 
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clear - - i t allows corporations to exercise general, not 

s e l e c t i v e , opt-outs. Therefore, .iny action taken at the 

November 14, 1996 shareholder meeting would be a n u l l i t y . 

223. I f the November 14, 1996 shareholder meet­

ing i s allowed t o take place and the amendment i s passed, 

NS w i l l s u f f e r i r r e p a r a b l e harm. 

224. P l a i n t i f f s have no adecjuate remedy at law. 

COUNT TWENTY-ONE 
(Declaratory Judgment Against Conrail and the 
Director Defendants That the Entire Conrail 

Board, Or Any One or More of Conrail's 
Directors, Can Be Removed Without Cause) 

225. P l a i n t i f f s repeat and reallege each of the 

foregoing a l l e g a t i o n s as i f f u l l y set f o r t h i n t h i s 

paragraph. 

226. P l a i n t i f f s intend, i f necessary t o f a c i l i ­

t a t e the NS Proposal, t o s o l i c i t proxies to be used at 

Conrail's next annual meeting to remove Conrail's current 

Board of Directors. 

227. There i s presently a controversy among 

Conrail, the D i r e c t o r Defendants and the p l a i n t i f f s as to 

whether the e n t i r e Conrail Board, or any one or more of 

Conrail's d i r e c t o r s , may be removed without cause at the 

annual meeting by a vote of the m a j o r i t y of Conrail 
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stockholders e n t i t l e d to cast a vote at the Annual Meet­

ing. 

228. P l a i n t i f f s seek a declaration that A r t i c l e 

11 of Conrail's A r t i c l e s of Incorporation permits the 

removal of the e n t i r e Conrail Board, or any one or more 

of Conrail's di r e c t o r s , without cause by a m a j o r i t y vote 

of the Conrail stockholders e n t i t l e d to cast a vote at an 

annual e l e c t i o n . 

229. P l a i n t i f f s have no adecjuate remedy at law. 

WHEREFORE, p l a i n t i f f s r e s p e c t f u l l y request t h a t 

t h i s Court enter judgment against a l l defendants, and a l l 

persons i n active concert or p a r t i c i p a t i o n w i t h them, as 

f o l l o w s : 

A. Declaring t h a t : 

(a) defendants have v i o l a t e d Sections 

14(a), 14(d) and 14(e) of the Exchange Act and the rules 

and regulations promulgated thereunder; 

(b) defendants' use of the Charter Amend­

ment i s v i o l a t i v e of Pennsylvania s t a t u t o r y law and t h e i r 

f i d u c i a r y duties; 

(c) defendants' discriminatory use of 

Conrail's Poison P i l l Plan v i o l a t e s the d i r e c t o r 

defendants' f i d u c i a r y duties; 
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on (d) the termination fees and stock o p t i 

agreements granted by Conrail t o CSX are v i o l a t i v e of the 

defendants' f i d u c i a r y duties; 

(e) the Continuing Director Requirement 

of Conrail's Poison P i l l Plan i s u l t r a v i r e s and i l l e g a l 

under Pennsylvania Law and Conrail's A r t i c l e s of Incorpo­

r a t i o n and Bylaws; and i s i l l e g a l because i t s adoption 

c o n s t i t u t e s a breach of the defendants' f i d u c i a r y duties; 

( f ) Conrail's e n t i r e staggered board or 

any one or more of i t s d i r e c t o r s , can be removed without 

cause at Conrail's next annual meeting of stockholders; 

(g) the defendants have engaged i n a 

c i v i l conspiracy t o v i o l a t e Section 14 of the Exchange 

Act and the r u l e s and regulations promulgated thereunder; 

(h) the Poison P i l l Lock-In provisions i n 

the CSX Merger Agreement are u l t r a v i r e s and, therefore, 

void under Permsylvania Law; 

( i ) the 180-Day Lock-Out provision i n the 

CSX Merger Agreement i s u l t r a v i r e s under Pennsylvania 

law and, t h e r e f o r e , void; and 

( j ) the Director Defendants, by approving 

the CSX Merger Agreement, breached t h e i r f i d u c i a r y duties 

of care and l o y a l t y . 
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B. Pr e l i m i n a r i l y and perm.anently e n j o i n i n g 

the defendants, t h e i r d i r e c t o r s , o f f i c e r s , partners, 

employees, agents, subsidiaries and a f f i l i a t e s , and a l l 

other persons acting i n concert wi t h or on behalf of the 

defendants d i r e c t l y or i n d i r e c t l y , from: 

(a) commencing or continuing a tender 

offe.v f o r shares of Conrail stock or other Conrail secu­

r i t i e s ; 

(b) seeking the approval by Conrail's 

stockholders of the Charter Amendment, or, i n the event 

i t han been approved by Conrail's stockholders, from 

t a k i n g any steps to make the Charter Amendment e f f e c t i v e ; 

(c) taking any action to rsdeem r i g h t s 

issued pursuant to Conrail's Poison P i l l Plan or render 

the r i g h t s plan inapplicable as t o any o f f e r by CSX w i t h ­

out, at the same time, taking such action as t o NS's out­

standing o f f e r ; 

(d) taking any acti o n to enforce the 

Continuing Director Requirement of Conrail's Poison P i l l 

Plan; 

(e) taking any acti o n t o enforce the 

termination fee or stock option agreement granted t o CSX 

by Conrail; 
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(f) f a i l i n g to take such action as i s 

necessary t o exempt the NS Proposal from the provisions 

of the Pennsylvania Business Combination Statute; 

(g) holding the Conrail special meeting 

u n t i l a l l necessary corrective disclosures have been m.ade 

and adequately disseminated to Conrail's stockholders; 

(h) t aking any action to enforce the 

Poison P i l l Lock-In and/or the 180-Day Lock-Out p r o v i ­

sions of the CSX Merger Agreement; 

( i ) f a i l i n g to take such action as i s 

necessary t o ensure t h a t a D i s t r i b u t i o n Date does not 

occur under the terms of the Conrail Poison P i l l Plan; 

and 

( j ) f a i l i n g t o take any action recjuired 

by the f i d u c i a r y duties of the Director Defendants. 

C. Granting compensatory damages f o r a l l 

i n c i d e n t a l i n j u r i e s suffered as a r e s u l t of defendants' 

unlawful conduct. 

D. Awarding p l a i n t i f f s the costs and d i s ­

bursements of t h i s a c t i o n , including attorneys' fees. 
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E. Granting p l a i n t i f f s such other and f u r t h e r 

r e l i e f as the court deems j u s t and proper. 

Respectfully Submitted: 

I s ! MARY A. MCLAUGHLIN 
Mary A. McLaughlin 
I.D. No. 24923 
George G. Gordon 
I.D. No. 63072 
Dechert, Price & Rhoads 
4000 Bell A t l a n t i c Tower 
1717 Arch Street 
Philadelphia, PA 19103 
(215) 994-4000 
Attorneys f o r P l a i n t i f f s 

Of Counsel: 

Steven J. Rothschild 
SKADDEN, ARPS, SLATE, MEAGHER & FLOM 
One Rodney Scjuare 
P.O. Box 636 
Wilmington, DE 19899 
(302) 651-3000 

DATED; October 30, 1996 
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VERIFICATION 

Pursuant t o Federal Rule of C i v i l Procedure 

23.1 and 28 U.S.C. § 1746, I , Henry C. Wolf, hereby 

v e r i f y under penalty of pe r j u r y that the allegations and 

averments i n the foregoing F i r s t Amended Complaint f o r 

Declaratory and I n j u n c t i v e .Relief are true and correct. 

/s/ HENRY C. WOLF 
Henry C Wolf 
Executive Vice President 
Norfolk Southern Corporation 

Executed on October 29, 1996 
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SECURITIES AND EXCHANGE COMIVIISSION 
Washington, D.C. 20r« 

SCHEDULE 14D-1 
(Amtndinent No. 2) 

Tender Offer Statement Pursuant to Section 14(d)(1) 
of the Securitie Exchange Act of 1934 

Co'orail Inc. 
(Name o'. Subject Company) 

Norfolk Southern Corporaicion 
Atlantic Acquisition Corporation 

(Bidders) 

Conunon Stock, par value $1.00 per share 
(Induding the associated Conunon Stock Purchase Rights) 

(Title of Class of Securities) 

^^I^^^H (In 

2083M 10 0 
(CUSIP Nunber of Class of Securities) 

Scries A ESO^ Convotible Junior 
Prefe>Te<i Stock, without par value 

(Induding tbc associated Common Stock Purchase Rights) 
(Title of Class of Securities) 

Not Available 
(CUSIP Nun.t)er of Class of Securities) 

James C. Bishop, Jr. 
Exeaf.i-xL Vice President-Law 
Norfolk Southern Corporatioa 

Thne Commercial Place 
Norfolk, Virginia 23510-219! 

Tdephoiwt: (7S7) 629-2750 
(Name, Address and Telephone Number of Person Audiorized 
to Receive Notices and Conununications on Behalf of Bidder) 

widi a copy to: 
Randall H. Doud, Esq. 

Skadden, Arps, Slate, Meagher & Flom LLP 
919 Third Avenue 

New York, New York 10022 
Telephone: (212) 735-3000 
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This Amendmem No. 2 amends the Tender Offer Statemem on Schedule 14D-! filed on October 24. 1996. 
as amended (the "Schedule 140-1"). by Norfolk Soudiem Corporation, a Virginia corporation ("Parem"). and its 
wholly owned subsidiary. Atlantic Acquisition Corporation, a Pennsylvania corporation ("Purchaser'), relating to 
Purchaser's offer to purchase all outstanding shares of (i) Common Stock, par value $1.00 per shaie (the "Common 
Shares"), and (ii) Series A ESOP Coavertible Junior Preferred Stock, without par value (the 'ESOP Preferred 
Shares" and. togedier wiUi die Common Shares, the "Shares"), of Conrail Inc. (die "Company"), including, m each 
case, the associated Coramon Stock Purchase Rights, upon the terms and subject to the conditions set forth in the 
Cffer to Purchase dated October 24, 1996 (die "Offer to Purchase") and m die related L-jtter of Transmituil (which, 
together with any amendments or supplements diereto. constitute the "Offer"), copies of which were filed as 
Exhibits a)( 1) and (a)(2) to die Schedule 14D-1. respectively. Unless odierwise defintd herein, all capitalized terms 
used herein shall have die respective meanings given such terms in die Offer to PurcLise. 

Item Purpose of the Tender Offer and Plans or Proposals of the Bidder. 

Item 5 is hereby amended to add die following: 

(b) On October 24, 1996, Stephen C. Tobias, Executive Vice President-Operations of Parent, presented 
a speech to die Amirican Railroad Conference discussing, among odier diings. Parent's analysis of die perceived 
competitive benefits of die Offer and die Proposed Merger as compared widi die Proposed CSX Transaction. A copy 
of the text of diis speech is filet' as an exhibit hereto. 

On October 30. 1996, Parem distributed a summary of Parent s analysis of die perceived competitive 
situation in die United Sutes rail industry and Parem's analysis of die perceived competitive benefits of die Offer 
and die Proposec' Merger as compared widi die Proposed CSX Transacuon. A copy of die analysis is filed as an 
exhibit hereto. 

In addition, on October 30, 1996 Parent distributed a memorandum describing Parent's analysis of die 
perceived benefits i f die Offer and die Proposed Merger to die Company's customers and shareholders as compared 
with die Proposal CSX Transaction. A copy of die memorandum is filed as an exhibit hereto. 

Item 10. Additional Information. 

Item 10 is hereby amended to add die following: 

(e) On Ortober 26, 1996, Parem disuibuted a memorandum summarizing the Pennsylvama Litigation. 
A copy of die memorandum is filed as an exhibit hereto. 

Item 11. Material to be Filed as Exhibits. 

Item 11 is hereby amended to add die following: 

(a)(14) Text of speech made to die American Railroad Corierence on Octf-ber 24, 1996. 

(a)(15) Competitive Analysis dated October 30, 1996. 

(a)(16) Transaction Memorandum dated October 30, 1996. 

(a)(17) Lifif'-ticn Memorandum dated OctoJer 26. 1996. 
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SIGNATURE 

After due inquir; and to die best of its knowledge atd belief, die undersigned certifies diat die information 
set forth in this statemem is true, complete and conect. 

Dated: October 31, 19% 

NORFOLK SOUTHERN CORPORA^nON 

Bv: Isl JAMES C. BISHOP JR 
Name: James C. Bishop, Jr. 
Title: Executive Vice President-Law 

ATLANTIC ACQUISITION CORPORATION 

Bv: Ist JAMES C. BISHOP. JR 
Name: James C. Bishop, Jr. 
Title: Vice Presidem and Getiend Counsd 
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EXHIBrr INDEX 

Exhibit 
Number Page 

(a)(14) Text of speech made to die American Railroad Conference on October 24. 1996 

(a)(l5) Competitive Analysis dated October 30, 19%. 

(a)(16) Transacuon Memorandum dated October 30, !9%. 

(a)(17) Litigation Memorandum dated October 26. 19% 
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kemarJcs by: Stephen C. Tobias 
Executive Vice President - Operations 
Norfolk Southem Corporation 

Before the: American Raiboad Conference 
Pahn Springs, California 
October 24, 1996 

Good evening. David Goode extends his regrets for missing this engagement 
He felt very strongly that this conference is an important forum for key industry 
issues as we manage change in our industry. However, as you can imagine his 
agenda has quickly become crowded, and I am delighted he ask me to represent him. 

I know you'll bear with me if I take this oppormnity to preseiit Norfolk 
Southem's case for combining with Conrail, because I believe it goes to the hean of 
this conference - customers - service. 

So — just what is going on in the East? And mor« importantly what does if 
mean to the shipping commimity? 

As you no doubt know, NS is offering $100 per share, all cash for CR. This 
is cash up front, with all shares held in a voting trust. This is great news for Conrail 
shareholders. It's also good news for employees and customers of bodi NS and CR. 

We have thought long and hard about this opportunity. We know ConraU's 
operations and markets. And over the past few years, we have partnered with Conrail 
on a number of initiatives to more closely integrate our operations and marketing to 
offer better service to customers of both lines. While these joint projects have been 
successful, we have long believed that the strengths of both railroads could be best 
leveraged by joining forces. We have been ready to move for some time, but ConraU 
was not. Clearly, however, the time is AQW right. 

We believe and others agree that NS is tht best strategic partner for ConraU. 
The combination will enable us to buUd upon our strengths and existing partnerships 
and expand upon the joint initiatives we have already undertaken. 

With Conrail, we can extend our historical dedication to safety, operating 
results and service to more customers, more locations, moK employees and more 
stockholders. 

Not only will the combinatior v̂ide Norfolk Southem wifli greater 
oppormnities for growth and improved efficiency — it will give our customers better 
access to the Northeast and improve single line coverage in the East. For ConraU 
shareholders, it offers the highest value at the lowest risk. For ConraU employees, it 
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provides a combination with the safest raUroad - and exciting prospects for growth 
and job opponunities, in short-security. 

The implications of the Conrail batUe go further than the three companies 
involved. 

It marks a fundamental point of decision for the rail industry. 

Do we want a single railroad to dominate half the country? Or do we want 
strong, balanced competition throughout the country that fosters growth as is Uie case 
in the west, where UPSP and BNSF are almost evenly matched. 

I would argue balanced competition - lUce we believe NS/CR wUl promote ~ 
leads to a stronger, healUiier overall raU system. 

RaUroads amid consolidate in a way where if customers wanted to ship, they 
would hays to ship on Uie raUroad's terms. But Uien, all Uiat would be left would ts 
the customers who iiad no other choice but to ship by raU. 

Instead our object is to have Uie customers chose, no ~ demand mU service, 
as Uieir preferred "v̂'ay of shipping goods, raUier Uian raU as Uio rock-bottom cheapest 
mode avaUable, or because Uieir commodity cannot be hauled any oUier way. 

Customers have lost Uieir tolerance for interchange delays, split responsibUity 
for shipments, Uie lack of a single pomt of contact - Uiis is why I Uiink we need, and 
wUl see more consolidations ~ but our own conduct in proposmg and executmg Uiese 
consolidations as an industry wUl detennine wheUier or not we succeed or faU. 

Mergers are an opportunity to continue to reduce our costs, to create new and 
improved routes, to inaugurate new services, to put traffic on Uie raUroad Uiat is 
currenUy on Uie highway or Uie river, to expand our ports. It means creatmg bigger 
companies, but compames whose wUlingness and abUity to compete is just as great as 
Uieir size For NorfoUc Souvhcm, a merger wiUi ConraU is an opportumty to become 
a viable competitor in Uie SouUieast to Northeast lanes where CSX ~ because Uiey 
have single line service - has an advantage. 

And if promoting Uiat competition means acmally listening to shipper requests 
for additional carrier choice, o be it. That is Uie price of consolidation. 

But if we allow mergers to result in a single raih-oad Uiat dominates major 
industrial centers, we are undennining ourselves. Consolidations Uiat strengUien 
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competitors and competition and improve service not only benefit existing customers, 
but attract new customers to the rails 

CSX and NorfoUf SouUiem recently competed head-to-head to locate Ford's 
new Mking Centers ~ a dramatic improvement in automotive shipping by raU ~ on 
our railroads. NorfoUc Southem fared well in the competition - we were awarded aU 
four mixing centers - but Uiat competition yielded major benefits to the customer, in 
price and in service, and to Norfolk Southem in many additional car loads. 
Promoting customer choice and competition is why Norfolk Southem is wUling to 
expand competition in the New York area. 

If we use mergers as a velk.":le to limit customer choice, to constrain shipping 
options, we are hurting our indusr y. New routes and new markets mean new 
services. We Uiink we can take a lot of tmcks off of I 95 wiUi du-ect PhUadelphia 
and Baltimore service to the Southeast. And I am just as sure Uiat CSX, which 
already has direct .outes between these cities, will be fighting for that same business. 

If we use mergers just to provide more efficient service, and in the process 
lose touch with our customers, we are hurting ourselves. A focus on service, 
innovation, and most importanUy, safety, is what will eventually sustain Uii« industry 
long after we have wrung out the last merger-related cost-savmgs. 

RaUroads have a good wmning streak going. The smooUi approval process of 
boUi Uie BN/SF and UP/SP merger demonstrates that. But many shippers are 
dissatisfied with their level of service and the responsiveness of their railroads. 

We have the opportunity to satisfy, to delight those shippers, by using 
consolidations to strengthen competition and competitors, not to create dominance. 
We need to use these consolidations to achieve levels of perfomunce so superior that 
the shipping public demands our service. We have Uie capabUities, and now we have 
the oppormnities. It is up to us to make the most of them. 

The CSX/'CR transacticn is simply unacceptable fi'om the standpoint of an 
overall competitive raU network in the East. The overwhelming market dominance 
and single-line monopoly of the CSX proposal fails to match up with the relative 
competitive equity of a Norfolk Southera-ConraU c3mbination — and the creation of 
an eastem raU system comparable to that now created in the West. 

We are confident that we can obtain regulator}' approval of this combination 
because we are committed to maintain a balanced, competitive raU system. 

To sum up, the transaction we are proposing is better — for shippers, for 
Conrail and NorfoUc Southem shareholders, for employees of both railroads, for the 
communities both systems serve, and for the public interest. 

I am convinced our proposal will ultimately serve the industry and the 
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customers better, and I ask for your support as we bring togeUier a winnirg 
combination, that promotes growth, our industry's foundation for the future. 

I appreciate the opportunity to address you and hope Uiat ray Uioughts wUl 
have some import in tomorrow's agenda. 
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CSX/CR Is IVOI UP/SP 

Fact» 
westam railrctds balanead 

A. In the West most major markets alreatJy were Jcrved by both BNSF and UP before UP/SP 
1. only exceptions: New Orleans and Salt Lake City 

B. Existing traffic flows anil train schedules were in place to form the critical mau necessarv for 
efficient BNSF operations. 
1. competitive service hampered by low volumes 
2. costs per unit higher with low volumes 

C. The competitive rail infrastructure was largely in place. 
1. yard facilities 
2. management 
3. customer service 
4. communications 
5. repair facilities 

D. Competition could be enhanced by providing shorter, more efficient routes and industrv access 
ne balmtet ia Eaat ' 
A. Competitive alternatives do not exist in most northeastern markets. 

1. In many markets, CR is the only Class 1 rail carrier. 
a) New York City 
b) Northern New Jersey 
c) Boston 
At many points in the East, CSXT is the alternative network to Conrail. 
only Class 1 rail carriers in many major markets. 

CSXT av CR are the 

a) Baltimore 
b) Dayton 
c) Indianapolis 
d) Philadelphia (despite CP's minor presence) 
e) Pittsburgh 
f) Wibnington 
g) Youngstown 

Most rail competition thit does exist in the Northeast is fragfe. 
1. CP/O&H and NYS&V.fOO into Northern New Jersey 
2. Wheeling and Lake Erie into Pittsburgh 
CSXT has the competitive infrastructure and traffic base to give it the best starting point to provide 
competitive enhancements through trackage rights, etc. Anyone else woukl be non-viable. 
CSXT already is significantly larger than NS: 
1. 1995 operating revenues 

a) CSXT 22% larger than NS 
2. 1995 carloads handled 

a) CSXT 21% larger than NS 
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CSXICR Is NOI UPlSP 

Results 
II. limited traekaga rights provida adaauata wistam solution 

A. BNSF can use its existing infrastructure to support the trackage/haulage rights and switching 
granted to it in UP/SP and can build o'l its existing traffic base. 

B. Even with an existing base of operations and traffic, implementation of the UPlSP conditions is 
moving slowly. 

C. The western rail system will be r'jasonably balanced. 
1. 1995 operating revenues 

a) 54% UP ^9.54 billion 
b) 46% BNSF $8.17 billion 

2. 1995 carloads handled 
a) 58% UP 10,097,760 crrloads 
bi 42% BNSF 7,244,418 carloads 

3. route miles 
a) 55% UP 38,366 miles 
b) 45% BNSF 31,326 miles 

III. orarwhefmiap CSX/CR dominenee in Eaat 
A. CR's existing tock or parts of the Northeast will be strengthened. 

New York - CR handled 83% of 1994 NY rail revenue 
New Jersey - CR handled 64% of 1994 NY rail revenue 
Massachusetts - CR handled 63% of 1994 NY ibil revenue 

B. CSX/CR would rontrol Clasi I track in most overlap states. 
1. Maryland 98% 
2. Ohio •• 73% 
3. Pennsylvania -• 99% 
4. West Vfrginia •• 78% 
5. Delaware • 100% 

C. CSX/CR would completely dominate the eastern rail system. 
1. 1995 operating revenues 

a) 68% CSX/CR $8.4 billion 
b) 32% NS $4.0 biUion 

2. 1995 cartoads handled 
a) 67% CSX/CR 9,284,027 carloads 
b) 33% NS 4,459,808 ca. toads 

3. route miles 
a) 67% CSX/CR 29,346 miles 
b) 33% NS 14,415 miles 

D. CSX/CR is comparable to BNSF and UP merging in the Gulf Coast with KCS as the only competitwe 

alternative. 

October 30, 1996 
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NORFOLK SOUTHERN'S OFFER TO ACQUIRE CONRAIL 

Norfolk Southem has long beUê  ed that a combination with Conrail would provide more efficient and 
competitive freight rail service to our customers as well as enhanced growth opportunities for the 
Corporation. We expressly and on more than one occasion over the past several years shared this view 
wiUi Conrail management. Unti two weeks ago, however, Conrail management indicated its desire for 
Conrail to remain independent. Tien, on October 15, Conrail entered into an agreement to merge with 
CSX. Our counter-offer, which wc b-Uevc is superior to Uie CSX/Conrail proposal on every point, was 
made so that Norfolk Southem and Conrail employees, customers, and shareholders and the general 
public can realize the many real benefits of a Norfolk Southem'Conrail combination. 

Following is a brief overview of how and why we believe Uiat Conrail, NorfoUc Southem and all of 
their constituencies will profit from our proposed transaction. 

Shippers and the General PubUc 

A Norfolk Southem/Conrail combination will create a stronger, more competitive eastem transportation 
market and a far more balanced freight rail system than the proposed CSX/CR merger. 

Norfolk Southem customers wiU obtain better access to the Northeast and improved single system 
coverage in the East Conrail customers will obtain the benefit of a combination with the most efficient 
and best managed railroad. 

In addition to competitive pricing resiUting from volume efficiencies, we will provide a level of service 
that otUy a broad network can provide. We will be able to undertake more initiatives such as our recent 
vehicle distribution agreement with Ford. We will be able to improve intermodal service between the 
Northeast and Southeast, making our intermodal network more competitive with altemative tmck 
services. 

Norfolk Southem is committed to provide, at and between the largest markets, solutions that will ensure 
a competitive rail infrastructure. We r̂e not assuming market share gains from a monopolistic position, 
but from providing better service to our customers. 

ConraU Sharehoiden 

Our offer is for $100 per share in cash for each Conrail share. This offer is not subiect to approva by 
the Surface Transportation Board, except as to informal approval of a voting trust 

By contrast, the proposed CSX transaction woiUd offer Conrail shareholders a substantially lowet value 
per share, based on the current market value of CSX shares. Moreover, the 60 percent of Coru-ail 
shareholders who would receive payment in CSX stock, would only receive payment if and when the 
Surface Transportation Board approves a CSX/CRR merger. 

374 



Norfolk Southem Shareholders 

A combination wiUi Conrail will provide significant eamings improvement from transaction synergies -
- both ope.-ating savings and increased revenues. These synergies will add significantiy to eamings per 
share resulting in an eamings per share growth rate more than 50 percent higher Uian NorfoUc Southem 
would have achieved alone. 

Norfolk SouUiem received financing commitments from J.P. Morgan and Merrill Lynch for $2 biiiio.. 
each towards Uie $11 billion totai acquisition cost and Uiese banks expect Uie remainder of Uie financing 
to be in place promptiy. On a pro forma basis, total debt would be $13.2 billion, with an initial total 
debt/total capitalization ratio j f 72 percent. 

Oi tober 30, 1996 
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Philadelphia Litigation 

Norfolk, Virginia — October 26, 1996 

MEMORANDUM 

Norfolk Southem initiated, at the same time it filed its tender offer 
for the purchase of Conrail at $100 per share, litigation in the United States 
District Court for the Eastem District of Pennsylvania. The object of the 
litigation is to give Conrail shareholders, if they wish, the opportunity to accept 
Norfolk Southem's $100 per share offer. 

The litigation is not, as popularly reported, an attack on ttie 
Pennsylvania anti-takeover laws. Norfolk Southem's complaint does not seek 
the invalidation of a single provision of Pennsylvania law. Rather, Norfolk 
Southem alleges that under Federal securities laws, under Pennsylvania 
corporate law, and under Conrail's own articles and bylaws, the actions tak'̂ n by 
Conrail and CSX to keep Conrail shareholders from having the opportunity to 
accept Norfolk Southem's $100 per share offer are improper and illegal. 

When a corporation such as Conrail has decided it will laot remaui 
independent, Norfolk Southem believes that the law requires it to act fairly in 
the interests of its shareholders and other constituencies, as opposed to acting for 
the personal interests of officers and directors. 

The complaint alleges that Conrail failed to disclose to its 
shareholders that a better offer was available from Norfolk Southern. It also 
alleges that as recently as 1994 it had been receptive to a combination with 
NorfolK Southem; that the CSX transaction is increasing the Conrail CEO's 
salary and bonus from $539,278 to approximately $2,497,500; that the 
$300,000,000 breakup fee and the 16 million share option [as opposed to being 
compensator̂ '] actually penalize better offers; that Conrail may not take 
corporate actions (such as selective application of a pro\'ision of tliC 
Pennsylvania law or of its poison pill) designed fend off all other proposals, no 
matter how good; and that Conrail has impermissibly acted to restrict the rights 
of its shareholders to elect directors who car. pass on combination proposals. 
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The complaint alleges that such actions have breached Conrail's 
fiduciary duties to its stockholders, that the attempt to tie the hands of directors 
who may be elected in the future violates Pennsylvania law and Conrail's own 
articles and bylaws, tlxat thw failure to disclose some of these matters violates the 
Federal securities laws, and that a provision of die Pennsylvania anti-takeover 
law does not permit selective opting out — a corporation is eidier in or out. 

The complaint seeks declaratory and injunctive relief and damages. 
In view of the CSX/'Conrail timetable, Norfolk Southem is also seeking 
expedited proceedings, in order to get relief before the fransaction is already 
accomplished. A hearing has been set for November 12. 
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SECURITIES AND EXCHANGE COMMISSION 
Washington, D.C. 20549 

SCHEDULE 14D-1 
(Amendment No. 3) 

Tender Offer Statement Pursuam to Section 14(d)(1) 
of the Securities Exchange Act of 1934 

Conrail Inc. 
(Name of Subject Comp-my) 

Norfolk Southem Corporation 
Atlantic Acquisition Corporation 

(Bidders) 

Common Stock, par value $1.00 per share 
(Induding tbe associated Common Stock Purdiase Rights) 

(Title of Class of Securities) 

208368 10 0 
(CUSIP Number of Class of Securities) 

Series A ESOP Convertible Junior 
Preferred Stock, without par value 

(Induding the as.wiated Common Stock Purchase Rights) 
(Tide of Class of Securities) 

Not Available 
(CUSIP Number of Class of S* curitics) 

Jani^ C. Bishop, Jr. 
Executive Vice President-Law 
Ncrfolk Southern Corporation 

Three Commercial Place 
Norfolk, Virgima 23510-2191 

Tfiepbone: (757) 629-2750 
(Nam<, Address anti Telephone Numtjcr of Person Authorized 
to Receive Notices and Communications on Bebalf of Bidder) 

with a copy io: 
Randall H. Doud, Esq. 

Skadden, Arps, Slate, Meagher & Flom LLP 
919 Third Avenue 

New York, New York 10022 
Tdephone: (212) 7350000 

Page 1 
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This Amendment No. 3 amends the Tender Offer Statement on Schedule 14D-1 filed on October 24. 1996, 
as amended (the "Schedule 140-1"), by Norfolk Soudiem Coiporation, a Virginia coqxjration ("Parent';, and its 
wholly owned subsidiary, Adantic Acquisition Corporation, a Pennsylvania corporation ("Purchaser". relating to 
Purchaser's offer to purchase all outstanding shares of (i) Common Stock, par value $1.00 per share (the "Common 
Shares"), and (ii) Series A ESOP Convertible Junior Preferred Stock, widiout par value (die "ESOP Preferred 
Shares" and, logedier widi die Common Shares, the "Shares"), of Conrail Inc. (die "Company"), 'ncluding. in each 
case, t>-e associated Common Stock Purchase Rights, upon die terms and subject to die condiuons set forth in tJie 
Offer to Purchase dated October 24. 1096 (the'Offei-to Purchase") and in die related Letter of Transmittal (which, 
together widi any amendments or -ipplements diereto, constimte the 'Offer"), copies of which were filed as 
Exhibits (a)(1) and (a)(2) to die Sctiriule I4D-I, respectively. Unless otherwise defined herein, all capitalized terms 
used herein shall have die respective meanings given such teims in die 0.fer to Purchase or die Schedule 14D-1. 

Item 5. Purpose of the Tender Offei and Plans or Proposals of the Bidt!«r. 

Item 5 is hereby amended to add the following: 

(b) On October 31, 1̂ 96, F uent issued a press release commenting on CSX's response to die Customer 
Letter. Parent reiterated its view tiia the competitive effects of the Offer and the Proposed Merger are superior 
to die Proposed CSX Transaction. 

In addition, on October 31, 1996, Parent sent to its customers certain charts (die "Customer Clians") which 
illustrate Parem's view diai die competitive effects of die Offer and the Proposed Merger are superior to die 
Proposed CSX Transaction. 

Item 10. Additional Information. 

Item 10 is hereby amended to add the foUowing: 

(e) On October 30, 1996, I'arem and Purchaser filed widi die District Court a Complaii: for Injunctive 
Relief against die Commissioners of die Pennsylvania Securities Commission, die Attomey General of Pennrylvania 
and die Company, togedier widi a Consent Order agreed to by all parties, seeking to enjoin enforcemem of die 
Pennsylvama Takeover Disclos-ure Law as it would relate to die Offer. 

On October 31, 1996, Parem, Purchaser and die odier plaintiff in die Pennsylvama Litigation filed a 
memorandum of law widi die District Court in opposition to defendants' motions to dismiss die PennsylvMiia 
Litigation. The memorandum of law sets fordi, among odier diings. Plaintiffs' arguments diat (i) diey have standiiig 
to sue die Company Board for bn ach of fiduciary duty, (ii) they are adequate representatives of die Company's 
shareholders for puiposes of Federal Rule of Civil Procedure 23.1, (iii) pre-suit demand upon die Company Board 
should be excused since it would have been futile, (iv) die Company's proposed amendmem to die Company Articles 
to "opt-out" of die Pennsylvania Control Transaction Law is invalid under Pennsylvania law, (v) plaintiffs' federal 
claims state a cause of action, and (vi) defendants' unclean hands clami lacks merit. 

On November 1, 1996, Parem, Purchaser and die odier plaintiff in die Pennsylvania Litigation filed a 
motion supporting brief and proposed form of order widi die District Court seeking a temporary restraining order 
in die Peniisylvania Litigation (me "TRO Motion"). In die TRO Motion die Plaintiffs have requested diat die 
District Court temporarily enjoin defendants and all persons acting on dieir behalf or in concert wxdi diem from 
taking any action to enforce Sections 3 l(n) and 5.13 of die CSX Merger Agreemem and any odier provisions of 
die CSX Merger Agre-ment which purport to limit d-e ability of die Coinpany Board to take action or make any 
determination vnih regai d to die Rights Agreemem and temporarily enjoin defendants and all persons acting on dieir 
behalf or in concert with ihem from distributing any Rights pursuant to die Rights Agreement. The plaintiffs have 
also 1 Muested diat die District Court reouire die defendants to take such action as is necessary to prevent a "Distn-
buticj Date" from occurring pursuant to die Rights Agreement. The District Coun has tematively scheduled a 
hearing for Noon, Philadelphia time, on November 4. 1996 to hear argument.<; conceming die TRO Moaon. 

Pagf 2 
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Item 11. Material to be Hied as E^bits. 

Item 11 is hereby amended to add die following: 

(a)(18) Press Release issued by Parem on October 31, 1996. 

(a)(19) Customer Charts sem on October 31, 1996. 

(a)(20) Press Release issued by Parem on November 1, 1996 

(g)(3) Memorandum of Law filed by Parem, Purchaser and Kadiryn B. McQuade in opposition to 
Defimdants' motion to dianis.s (dated October 31, 1996, United States District Court for die 
Eastem District of Pemisylvania). 

(g)(4) Temporary Restraining Oder Motion and related brief and proposed form of Order filed by 
Parem, Purchaser and Kadiryn B. McCJuade (dated November 1, 19%, United Distiict Court 
for die Eastem District of Pemisyivania). 

Page 3 
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SIGNATURE 

After due inquiry and to die best of its knowledge and belief, the undersigned certifies diat the infoimation 
set forth in this statemem is one, complete and correct. 

Dated: November I, 1996 

NORFOLK SOUTHERN CORPORATION 

Bv: Isl JAMES C. BISHOP. JR. 
Name: James C. Bishop, Jr. 
Tide: Executive Vice President-Law 

ATLANTIC ACQUISITION CORPORATION 

By: /s/JAMES C. BISHOP. JR. 
Name: James C. Bishop, Jr. 
Title: Vice Presidem and General Counsel 

Page 4 
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EXHIBIT INDEX 

Exhibit 
Nym̂ er Paye 

(aXlS) Press Release issued by Parem on October 31, 1996. 

(a)(19) Customer Chans sent on October 31, 1996. 

(aX20) Press Release issued by Parem on November I, 1996 

(g)(3) Memorandum of Law filed by Parem, Purchaser and Kathryn B. McQuade in opposition to Defendants' 
motion to dismiss (dated October 31, 1996, United States Distiict Court for die Eastem District of 
Pennsylvania). 

(g)(4) Tesnponry Restraining Order Motion and related brief and proposed form of Order filed by Paient, 
Purchaser and Kaduyn B. McQaade (dated November 1, 1996, United Distiict Conn for die Ekotsm 
District of Petmsylvania). 
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FOR IMMEDIATE RELEASE 
October 31, 1996 

Contact: Robert C. Fort 
757 629-2714 

NORFOLK, VA -- NorfoDc Southern today made the fo l l o w i n g s t a t e ­

ment w i t h respect t o i t s recent l e t t e r t o shippers o u t l i n i n g the 

competitive advantage t- of a Norfolk Southern combination w i t h 

C o n r a i l : 

" I n i t s release yesterday, CSX attempted to minimize Norfo l k 

Southern's l e t t e r t o shippers o u t l i n i n g i t s commitmpnt t c b a l ­

anced competition. In f a c t , CSX's r^.lease was long on words and 

short on substance. 

" S p e c i f i c a l l y , CSX did nor address the ce n t r a l issue we want 

to make sure shippers undc s'-and--THAT NORFOLK SOUTHERN'S PRO­

POSED COMBINATION WITH CONRAIL PROMOTES COMPETITION, WHILE CSX'S 

SUPPRESSES COMPETITION. 

"Norfolk Southem believes that c l e a r l y communicating t h i s 

p o s i t i o n d i r e c t l y t o shippers i s f a r superior to CSX's " f i l l - i n -

the-blanks" form l e t t e r which, again, i s long on words but does 

not address the c e n t r a l issue of balanced competition. We t h i n k 

t h a t CSX's o f f e r t o help them w r i t e l e t t e r s on a subject w i t h 

which they are q u i t e f a m i l i a r i s an i n s u l t t o the i n t e l l i g e n c e of 

shippers." 
#«# 
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COMPARISONS 

NAME 

P L A T E MW 

NET 

GENERATION 

MWh 

CAPACITY 

FACTOR MW 

(%) 

PROVEN 

CAPACITY 

CAPACITY 

FACTOR 

BASED ON 

PROVEN 

CAPACITY 

NS 38,317 180,641,432 53.82% 36,217 56,94% 

CR 3^,114 160.895,408 50 86% 33,088 55.51% 

CSXT 69,622 344,123,926 56.42% 64.818 60.61% 

TOTALl 144,053 685,660,766 54.34% 134,122 58.36% 

HSiCR 71,M1 322,731,308.00 51.f2% SC,143 

mfCK % 
GENERATION tOJSZM, 4S 4̂0% 50.51% 

CSXT % GENERATION 4S>tt% SI.60% 4».4»% 

CSXT/CR 105.423JS S03AW),8OB.O0 5447% 97,596 saJ4% 

CSXT/CR % 
OENERATION 73J4% 73M% 72.93% 

NS % OENERATION 2«.«6% 26.42% 27.07% 

NOTES 
• 199S ROI Data from POWERdat. 
- Coal fired utility plants served by the three camers of interest that are capable 

of unloading coal. Other plants in tIte East are not irr/olved in this analysis. 
- Coal fired plants may or may not receive coaS by these camers. 
• NS/CSX, NS/CR, CSX/CR joint plants are included on each of the 'nsirtils.xl*', 

'crutils.xls', and ~csxutils.xls' fiies. 
. Joint plants are color coded in the atMve mentioned files: S - NS/CSX; 1 - NS/CR 

AND 1-CSX/CR. 
- The NS/CR joint plant is counted only once in the NS/CR n«rged data within 

spreadsheet 'comparejils''. The same is true with the CSX/CR joint plant. 
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CHART1 

NS/CR MERGER 
NAMEPLATE CAPACITY (MW) 

1995 

CSXT 

(49.48%) 

UJ 
00 

NS/CR 

(50.52%) 
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