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[ADVERTISEMENT] 

CSX/CONRAIL OVERULPPING COMMUNITIES 

[Graphic: box with map of Pennsylvania, Delaware, Mary­
land, Ohio, and parts of West V i r g i n i a , Michigan, I n d i ­
ana, and I l l i n o i s with names of c i t i e s w i t h major r a i l 
service only from CSX and Conrail] 

WHERE WILL CONRAIL EMPLOYEES BE IP 
COMPETITION DIES? 

One looK at t h i s map shows why a combination w i t h 
CSX i s n ' t good f o r Conrail employees. 

The 60-plus communities on i t are those wi t h major 
r a i l service only from CSX and Conrail. Indeed, CSX and 
Conrail run p a r a l l e l from Ohio to Philadelphia and else­
where. At the same time, Conrail's major Hollidaysburg 
and Altoona shops are w i t h i n j u s t 70 miles of CSX's 
f a c i l i t i e s at Cumberland, Md. Redundancies l i k e these 
could add up t o l o s t jobs. 

The sheer size of a CSX/Conrail combination would 
dominate r a i l t ransportation i n the East, depriving ship­
pers of the balanced competition t h a t promotes safe and 
e f f i c i e n t service--service that encourages economic 
development and brings the marketplaces of the world t o 
every shipper's doorstep. Lack of competition means lack 
of growth--lack of r a i l business, lack ^f t r a i n service, 
lack of maintenance: i n short, fewer opportunities f o r 
employees. 

With t h i s i n mind, Conrail employees have every 
reason t o support a combination w i t h Norfolk Southern, 
Norfolk Southem's system extends and ccruplements 
Conrail's system, rather than d u p l i c a t i n g i t . 

C onrail employees want to be part of a winning 
f u t u r e . Norfolk Southern has the best employee safety 
record of any major c a r r i e r . The best operating r a t i o . 
A world-class i n f r a s t r u c t u r e . A rep u t a t i o n f o r innova­
t i o n and i n d u s t r i a l development. I t ' s why The Thorough-
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bred has been called one of Ame:rica's most admired compa­
nies .' 

Norfolk Southern and Conrail can .:.ith boast 
overfunded, healthy pension funds, ensuring peace of mind 
l o r r e t i r e e s . CSX's claim to fame i s i t 3 recent recogni­
t i o n as one of the "Top 50 Companies with the Largest 
Underfunded Pension L...ability" 

CSX haf.n't said much about these issues. I t does 
not want to remind Conrail employees that your system 
overlaps CSX. I t doesn't want to remind you that 
CSX/Conrail. would create a v i r t u a l "no-competition zone" 
from eastern Ohio to the A t l a n t i c . And i t c e r t a i n l y 
doesn't want t o remind you that Conrail's pension money 
could be merged with CSX's woefully underfunded pension 
fund. 

IT'S TIME TO ACT 

I f you're a Conrail employee, take action. Let your 
board of d i r e c t o r s , management, labor leaders and law­
makers know that you support jobs, growth, opportunity, 
competition and a healthy pension fund. 

I f you own shares of Conrail, say NO to the 
CSX/Conrail deal by vo t i n g at the stockholders' meeting 
Dece-nber 23. Vote your shares ACSAINST Conrail's proposal 
to "opt out" of the f a i r value s t a t u t e . I f you are a 
p a r t i c i p a n t i n the Conrail ESOP, i n s t r u c t the ESOP Trust­
ee t o vote your shares A6AIN.3T the proposal. 

ESOP particir/aats should know that t h e i r votes are 
es p e c i a l l y important because each allocated share repre­
sents both a f i n a n c i a l and vo t i n g i n t e r e s t by the p a r t i c ­
ipants equivalent t o at least f i v e shares. This i s 
because al l o c a t e d ESOP shares c o n t r o l the vot i n g of both 
unallocated ESOP shares and Employee Benefits Trust 
shares. And remember--your vote i s s t r i c t l y confiden­
t i a l . 

FORTUNE, Annual Covporate Reputations Survey, March 
4, 1996. 

Pension Benefit Guaranty Corporation: News Release 
96-16, December 6, 1995. 
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^ Employees should also know that a number of senior 
Conra i l executives have been s e l l i n g Conra i l shares not 
on ly pursuant to the CSX o f f e r but also i n the open 
market. Does t h i s manifest a lack of confidence i n the 
value arid the chances of completion of C^X's proposed 
dea l , which would have 75% of the remai:)ing Conrai l 
shares converted i n t o CSX stock i n the back-end merger? 

[Norfolk Southem Logo] 

rhe Thoroughbred ot Transpor ta t ion 

[Copyright] Nor fo lk Southem Corporation, Three Commercial Pl£.::e, 
N o r f o l k , VA 23510-2191. http://www.nscorp.com 

mm 
^tm 

^mm 
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Confidential 
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Norfolk Southern Corporation 
Shareholder Presentation 



Norfolk Southern is offering Conrail shareholders 
superior value 

Norfolk Southern offer 

• Nominal value of $ 110.00 per 
share 

• $8.0BN total value^ 

• No equity risk - all cash 

No regulatory risk - voting trust 

No synergy risk - all cash 

Immediate value 

CSX offer 

Nominal value of $92.78 per share' 

$6.7BN total value^ 

Equity risk - no voting trust, 
75% stock 

Regulatory risk for stock portion 

Synergy nsk - 75% stock 

Timing cr back-end exchange 
uncertain 

' Based on 25% cash/75% stock, reflects CSX 12/2 closing price of $46,875. represents discount oi 15.7% to Norfolk Southern offer 

' FOI reniaining shares 



Norfolk Southern's offer is also superior for 
other constituencies 

00 

Employees 
Safety; 

Better fit: 

Pension funds: 

Shippers 

Safety: 

Service: 

Balanced competition: 

Innovation: 

Norfolk Southern has established itself as the safest 
railroad in terms of employee safety for tl'.e past seven 
years 

Norfolk Southern's rail system has less overlap and 
duplications, providing greater opportunity for 
maintaining employment 

Norfolk Southern an i Conrail have overfunded pensio n 
plans; CSX has an underfunded pension plan 

Norfolk Southern has the lowest derailment ratio in the 
industry, resulting in superior service to customers 

Norfolk '•^ouihern is the most efficient railroad, providing 
the highest level of service to its shippers 

Norfolk Southern/Conrail would create a more 
balanced competitive landscape in the Eastern U.S. 

Norfolk Southern created innovative ventures such as 
the Triple Crown Intermodal Network using 
RoadRailer® technology 



Conrail's Board can satisfy the remaining conditions to 
Norfolk Southern's offer 

Condition 

Satisfied 
Yes No Comment 

Voting trust approval condition • Satisfied 11/18 pursuant to informal 
nonbinding written opinion by STB 

•si 

t 

HSR condition • Satisfied 11/18 pursuant to FTC 
Premerger Notification Office 
confirmation 

Financing condition • Satisfied 11/15; over $20.1BN in 
commitments received 

Subchapter F condition • Conrail Board action required 

Rights condition • Conrail Board action required 

CSX termination condition • Conrail Board action required 
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CSX's offer - much less value, really hostile 
to shareholders 

00 

o 

Much less value 

structure Amount 
Earliest 
receipt date 

25% cash $110.00 Jan. 1997 

75% equity 
(1.85619 shares) $87.or Jan. 1998(?) 

Blended value: $92.78 

Based on CSX 12/2 ctosing price of $46,875 

Really hostile 

• Hostile approach - coercive bid 

• Hostile s ^ructure - multi-tier, 
front-end loaded 

• Hostile back-end - uncertain timing 
and value on 75% of the bid 

• Hostile vote 5:00pm the night 
before Christmas Eve 



CSX's offer now exposes shareholders to downside 
risks for 75% of consideration 

v4 
00 

• Regulatory risk 
- STB does not approve transaction 
- STB imposes conditions unacceptable to CSX and Conrail 

• Timing risks 

• Equity market risk 

• Synergy risk 
- Synergy realization (gross number) 
- Synergy realization (net number; STB "give-ups") 



Significant regulatory risk is borne by Conrail 
shareholders in the CSX proposal 

"2-to-r points comparison 

Cities with over 100.000 population 

00 

NS/CR 

Cities 
Erie. PA 
Fort Wayne, IN 

General 
merchandise 

Population^ sales' ($ OOOs) 

Totals 

280.600 
470.400 

751.000 

$396,696 
545.487 

$)M2.ie3 

Cities 
Baltimore, MD 
Dayton, OH 
Grand Rapids, Ml 
Indianapolis. IN 
Philadelphia, PA 
Pittsburgh. PA 
Youngstown, OH 

CSX/CR 

Population' 
2.465,700 

957,100 
990,400 

1,473.300 
4.958.300 
2,399.600 

603.600 

13,848.000 

General 
merchandise 

sales' ($ OOOs) 
$2,442,491 

1.471.145 
1.738,886 
1.937.260 
4,551.065 
2,526.381 

797.138 

$15,464,366 

"Shippers, ports, and Congress oppose Conrail sale to an unexpected extent.. . Opposition is 
likely to force the winning bidder into costly concessions. Including selling assets and routes." 
- The Wall Sireet Journal, November 27,1996 

' Source: Rand McNally. Commercial Atlas & Markei:ng Guide. 127th editkin 



CSX'S offer - faulty synergy mathematics 

00 

• Equity risk: vaiue of 75% stock is highly dependent on synergies realized 

• Synergy risk: 

CSX (year 2000) NSC (year 2000) 
1st time $550 million $660 million 
2nd time $730 million $e 60 million 
3rd time ? $660 million 

• STB risk: 
- Market share dominance in CSX-Conrail transaction 
- Significant market overlap in CSX-Conrail transaction 
- Need for balanced competition 

• Because we believe CSX must give up more track and revenue than NSC, it is 
unlikely to have more synergies 
- CSX will have more losses from enhanced competition and therefore less net 

revenue enhancements 
- CSX will have less track and revenue remaining and therefore less operating 

savings opportunities 



CSX's offer exposes shareholders to downside risks 
with significant value implications on backend 

00 

No completion of back-end 

Back-end value $71.00 

Discount to NS (35.0%) 
ali cash offer 

Assumptions 

CRR reverts back to pre-CSX 
announcenrtent price of $71.00 

STB fails to approve or 
approvos on terms 
unacceptable to CSX 

Equity market risk 

Back-ei id value $73.96 

Discount to NS (32.8%) 
all cash offer 

Assumptions 

Equity market (including CSX) 
drops 15% before completion 
of back-end exchange 



You must vote "No" on opt-out to protect the value of 
your shares 

00 
1/1 

No vote 
• Helps secure higher value for shares 
V Sends important signal on shareholder rights 
• Helps NS win 

More immediate value 
No up-front risk 
No back-end risk 
Superior transportation system 
Superior equity investment opportunity 

Yes vote 
• CSX wins despite 

Delivering inferior value 
Loading substantial risk on shareholders 
Using coercive structure to squeeze out owners at a lower price 

Every vote counts -
To realize the benefits availeible you must vote 
against opt-out 



SECURITIES AND EXCHANGE COMMISSION 
WashingtoD, D C. 20549 

SCHEDULE 14D-1 
(Amendment No. 15) 

Tender OfTer Statement Pursuant to Section 14(d)(1) 
of the Securities Exchange Act of 1934 

C onrail Inc. 
(Name of Subject Company) 

Norfolk Southern Corporation 
Atlantic Acquisition Corporation 

(Bidden) 

Common Stock, par value $1.00 per share 
(Including the assodated Common Stock Purchase Rights) 

(Title of Class of Securities) 

2083«8 10 0 
(CUSIP Number of Class of Securities) 

ScritfS A ESOP ConTertible Junior 
Pr^erred Stock, without par value 

(Including thi asociated Common Stock Purchase Rigbts) 
(Title of Class of Securities) 

Not Available 
(CUSIP Number of Class of Securities) 

James C. Bishop, Jr. 
Executive Vice President-Law 
Norfolk Southern Corporatioa 

Three Commerdal Place 
Norfolk, Virginia 23510-2191 
Telepbone: (757) 629-2750 

(Name, Address and Telephone Number of Penon Authorized 
to Receive Notices and Ojomnmications on Behalf of Bidder) 

with a copy to: 
Randall H. Doud, Esq. 

Skadden, Arps, Slate, Mcaglicr & Flom LLP 
919 Third Avenue 

New York, New York 100̂ 2̂ 
Telephone: (212) 735-3000 
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This Amendment No. 15 amends the Tender Offer Statement on Schedule 14D-1 filed 
on October 24, 1996, as amended (the "Schedule 140-1"), by Norfolk Southem Corporation, 
a Virgima corporation ("Parent"), and its wholly owned subsidiary, Atlantic Acquisition 
Corporation, a Pennsylvania corporation ("Purchaser"), relating to Purchaser's offer to purchase 
all outstanding shares of (i) Common Stock, par value $1.00 per share (the "Conmion Shares"), 
and (ii) Series A ESOP Convertible Junior Preferred Stock, without par value (the "ESOP 
Preferred Shares" and, together with the Common Shares, the "Shares"), of Conrail Inc. (the 
"Company"), including, in eacb case, the associated Common Stock Purchase Rights, upon the 
terms and subject to the conditions set forth in the Offer to Purchase, dated October 24, 19% 
(the "Offer to Purchase"), as amended and supplemented by the Supplement thereto, dated 
November 8, 1996 (the "Supplement"), and in the revised Letter of Transmittal ''which, togetiier 
with any amendments or supplements tiiereto, constitute the "Offer"). Unless otherwise defuy.xl 
herein, all capitalized terms used herein shall have the respective meanings given such term:, in 
the Offer to Purchase, the Supplement or the Schedule 14D-1. 

Itan S. Purpose of the Offer and Plans or Proposals of the Bidder. 

Item 5 is hereby amended and supplemented by the following: 

On December 4, 19%, Parent issued a response to certain questions issued in writing by 
the Pennsylvania State Employees Retirement System, a Company shareholder, discussing, 
among other things. Parent's analysis of the perceived benefits of the Offer and the Proposed 
Merger to the Company's employees and to the Conamonwealth of Pennsylvania as compared 
to the Proposed CSX Transaction. The text of Parent's response and attachments thereto are 
filed as an exhibit hereto. 

Item 11. Material to be FUed as Exhibits. 

Item 11 is hereby amended and supplemented by the following: 

(a)(50) Text of response by Parent to the Pennsylvania State Employees 
Retirement System sent on December 4, 19% and attachments thereto. 
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SIGNATURE 

After due inquiry and to tiie best of its knowledge and belief, tiie undersigned certifies 
tiiat tiie information set forth in tiiis statement is true, complete and correct. 

Dated: December 5, 19% 

NORFOLK SOLTHERN CORPORATION 

By: /s/ JAMES C. BISHOP. JR. 
Name: Jrnes C. Bishop, Jr 
Title: bxKutive Vice Presrlent-Law 

ATLANTIC ACQUISITION CORPORATION 

By: /s/ JAMES C. BISHOP. JR. 
Name: James C. B shop, Jr. 
Title: Vice Presid>*.nt and General Counsel 
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EXHTOFT INDEX 

Exhibit 
Number 

(a)(50) 

Description Page 

Text of response by Parent to the Pennsylvania State Employees 
Retirement System s.;nt on December 4, 19% and attachments thereto. 

0160462.01-OlS4a 
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PA SERS response to questions regarding an CR/NS merger 

Q. What are the job impact implications of the Norfolk Soutbem proposal? 

• The CSX and Conrail systems are duplicative (see enclosed rail maps) in many areas. This 
means redundancies, particularly in PA. MD, DE, and OH, and thus major job losses if 
CSX acquires Conrail. As the Conrail and Norfolk Southem rail systems complement each 
other, job losses will be less in the Norfolk Southem proposal. 

• In the long term, Norfolk SouUieni expects the Norfolk Southem-Conrail combination to 
generate substantial new business and increased job security. 

Q. What are the potential imiriications of your proposal on PA state tax revenue (vs. a 
stand-alone Conrail)? 

Due to Norfolk Soutiiem's limited presence in tiie State of Pennsylvania, if Norfolk Soutiiem 
successfully merges witii Conrail we project tax revenues in the State of Pennsylvania to 
increase. Income taxes should remain at Conrail's current level with an increase in taxes 
correspo iding to an expected increase in operating income after tiie merger. Property taxes 
in Pennsylvania also are expected to increase a minimum of 15%. In addition, we project an 
increase in franchise taxes in Pennsylvania. 

Q. Are there any provisloos in the Norfolk Soutiiem plan which could enhance economic 
development at the Port of Philaddphia? 

• A new h.gh-tech multimodal terminal is planned for the old Philadelphia Navy Yard, 
which has been discussed with the Mayor of Philadelphia. 

• RoadRailer* trains, via tiie NS and CR bimodal subsidiary Triple Crown Services Co., will 
provide truck competitive service to midwest and southfTn ucstinations. 

• A Norfolk Southem-Conrail combination will pnvide die OQly doublestack container 
service ftom tiie Port of Philadelphia to and from tiie southeast. 

• Norfolk Southem brings superior intermodal expt rience to tiie Port of Philadelphia. NS 
intermodal growth more tiiar. doubles tiie growtii of tiie industry average while Conrail 
reaches tiie mean and CSX lags far behind(since 1988). 

Q. Have job security issues been discussed tmder your plan? 

• As discussed, since tiie Norfolk Soutiiem and Conrail systems complement each otiier, job 
losses are expected to be less tiian in a CSX-Conrail combination. 

• Federal law mandates application of standard labor protection in rail mergers. These 
conditions protect rail employees against merger related adverse effects. 

• As tiie pension plans of botii Conrail and Norfolk Soutiiern are overfunded, retirement 
security is ensured, while ihe CSX pension ftind has be.;n on tiie Pension Benefit 
Guarantee Corporation's list of "Top Fifty Companies witii tiie Largest Underfunded 
Pension Liability." Conrail employees should not want tiieir retirement plan commingled 
witii CSX. 

Q. In the public media, CSX appears to be conunitted to the merged corporate 
headquarters in a Philadelphia location. Does your plan provi»k Ior a similar 
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framework as your rival liidder? 

• CSX's headquarters in Rich.Tiond, VA, employs under 200 people, and a Philadelphia 
headqvarters under CSX ownership would require no more jobs and perhaps fewer. CSX 
has rnade no guarantees regarding î e other Philadelphia-based Conrail jobs~they could go 
to Jacksonville, FL, where CSX's operaiions iJ"- centralized. 

• In a letter to Conrail's board of directors (Octobei 23. 19%), Norfolk Southem Chairman, 
President and CEO David R. Goode indicated that Nori'olk Southem would be willing to 
consider the location of a merged corporate headquarters in Philadelphia. A copy of tiie 
letter is attached. 

Q. In addition to the valuation differences betweoi the CSX and Norfolk Southera 
offers, what do you fed are the most compelling reasons for a Norfolk-Conrail vs. a 
CSX-Conrail combmation? 

• A Norfolk Southem-Conrail combin«.ion encourages a balanced convctitive stmcture for 
Eastem railroad service witii two rail systems of comparable size and scope. It 
acknowledges diat large markets must be served by more tiian one railroad; tiiat ownership 
of major trunk lines and effective tenninal access are required for tme competition; and 
that competition is weakened when less tiian fair value is paid for assets ̂ sec enclosed 
Principles of Balanced Rail Competition). 

• A Norfolk Soutiiem-Conrail combination will create a stronger, more competitive eastem 
transportation market and a far more balanced freight rail system tiian tiie proposed CSX-
Conrail merger. A combined CSX-Conrail will control almost 70% of tiie total of CSX, 
Conrail and NS rail freight, resulting in extreme market dominance. A Norfolk Soutiiem-
Conrail combination will not dominate eastem freight. 

• Important markets, including New York, Northem New Jersey, Boston, Pittsburgh, 
Philadelphia, Wilmington and Youngstown, will only have one Class I carrier service in a 
CSX-Conrail combination (an effecmal monopoly). A Conrail-Norfolk Soutiiem 
combination v ;il preserve (and possibly enhance) two carrier service m tiiese and many 
other areas, allowing shippers a choice for rail service. 

• Conrail cusvcmers will obtain better access to tiie Soutiicast and improved single system 
coverage in tiie East. Also, Conrail customers will benefit from a combination witii 
Norfolk Soudiem, widely acclaimed as tiie safest, most efficient a«l best managed 
railroad. _* .u c 

• In addition to competitive pricing resulting from volume efficiencies, Norfolk Soutiiem-
Conrail will provide a levd of service tiiat only a broad network can provide. We will be 
able to undertake more initiatives such as our recent vehicle distribution agreement widi 
Ford. We will be able lo improve intermodal service between tiie Northeast and Soutiieast. 
making our intermodal network more competitive witii altemative tmck services. 

ei<»«I7.0I-«lS4a 
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[On the f i r s t page appears a map of the eastern h a l f of 
the United States, e n t i t l e d "NS and CR Systems," which 
shows the reach of Parent's and the Company's track sys­
tems . ] 

[On the second page, appears a map of the eastern h a l f of 
the United States, e n t i t l e d "CSXT and CR Systems," which 
shows the reach c f CSX's and the Company's track sys­
tems . ] 

[On the t h i r d page appears a map e n t i t l e d "Pennsylvania" 
w i t h d e t a i l s of c e r t a i n locations i n Pennsyivanici served 
by tracks and stat i o n s of the Company, CSX, and Parent.] 
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Prindples of Balanced Rail Competition 

Norfolk Southern's Commitmeflt 
to NS/CR Customers 

1. Competition Requires Roil Sytttm of Comparablo Sin and Scopo 

Railroads compete with each other, not just trucks 
Balance between railroads must not be eUninated by mergers 
Customers demand hill rail route networks 
Mergers should result in balance within regions, not dominance 

1 The LarvBSt Marfcett Must be Served by (at least) Twra Large Railroads 

Major markets require competitive service 
Rail mergers ttm. .. not be an excuse to control a market 
Competition at i;orts is especially important 
Lack of competition has disadvantaged Northeastern markets 
Routes and terninals must be adequate to protect competition 

3. Owned Routes are Essential ta Competition 

Railroads need to control their major trunk-line routes 
Route ownership enebies competition on safety, price and servica 
Competition on major corridors, such as New York/Philadelphia -Chicago, should be over owned routes 
Trackage rights do work for short-distance industrial access, and as shortcutt between owned lines 

4. Competition Depends on Effective Terminal Access 

The rail network i'. anchored by terminals and yards 
Teminels are ju'.t as important to competition as routes 
Competitors muit have the right to buy or build their own terminal facilities 

5. Competition is Mot Free 

Competitors must make e commitinent to owning lines and terminals 
NSICR will not subsidize iu competitors 
Competitors must pay a fair portion of the overal! purchase price 
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[On t h i s page and f o r the thrse pages following appears a 
l e t t e r t o a l l r a i l shippers from Parent, dated October 
29, 1996. An i d e n t i c a l version of t h i s l e t t e r , except 
f o r a change of the date to October 28, was previously 
f i l e d as e x h i b i t (a)(12) t o the Schedule 14D-1.] 



[Cn t h i s page and for the three pages following appears 
l e : t e r from David R. Goode to the Board of Directors of 
the Company, dated October 23, 1996. An i d e n t i c a l ver­
sion of t h i s l e t t e r was previously f i l e d as part of 
e x h i b i t (a)(7) t o the Schedule 14D-1.] 
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[On t h i s page and f o r the f i v e pages following appears 
the t e x t of a speech made to the Salomon Brothers Trans­
p o r t a t i o n Conference on November 12, 1996, by David R. 
Goode. The te x t of t h i s speech was previously f i l e d as 
e x h i b i t (a) (38) to the Schedule 14D-1, and was also f i l e d 
previously under Rule 14a-6(b) promulgated under the 
Securities Exchange Act of 1934, as amended, as s o l i c i t ­
ing materials of Parent i n connection wi t h a special 
meeting of shareholders of the Company.] 

0160662 01-01S4a 
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SljRFACH TK^'SPORTATION BOARD 

Finance Docket No. -\̂ .̂ 88 

\ CORFOR.XTION AND CSX TRANSPORTATION. INC., 
NORlOl K SOUTHKRN CORPORATION AND 

^ NORFOLK SOl'THFRN RAILWAY COMPANY 
CONTROL \ND OPHRATING l.FASK.S/,'\GRF:H.MFNTS/^^ 

CONRAU. INC. AND CON.SOLIDATl-D RAIL CORPORATIDN 

RAILROAD (ONTXOL APPLICATION 
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ANNUAL RFPORTS. AND CLRRLNT BALANCF SHI CT 
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lAMKS C BISHOP. .IR 
W il l lAM C WOOLDRIDGE 
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JAMHS I . HOWH. Ill 
R O B I : R I J C"OOM-;Y 

A. CiAYLK JORDAN 
GEORC.H A ASPA lORi: 
JAMhS R PA.SC HAl. l . 
RO(ii;R A P[ThR.SI N 
CiRiXi 1.. SL MMY 
JAMES A. SQUIRES 
i.ortolk Southern C'orptiralion 
Three t'ommereial Place 
Norfolk. VA 2.\S1() 2U)I 
(757) 629-2X.'<S 

RICHARD A Al l I N 
JAMES A. C AI.DERUOOD 
ANDRI VV R PI I MP 
JOHN V KDV\ ARDS 
/uekert. Scoutt & Rasenberger. 1 . l . P. 
SSS Se\enteenih Street. N W. 
Suite (>(K) 
\N ashiui-ton. DC' 2(KK)(v W.W 
(202) 2'J8-866() 

JOHN M. NANNES 
SrOT B HUTCHINS 
SkailJen. Arps. Slale. 

Meagher & Elom LLP 
1440 New York Avenue. N.W. 
Washuieton. DC 2(XK).'"> 21 1 I 
(2i 2i .̂ 71-74(K) 

( iHinscI t<ir Niiiinik Soiillu ni 
Corpunitioii iiml Ntirjulk Soullwrn 
Kailwin C'<imp(in\ 

June !W7 

MARK (i ARON 
Pl- l l R J SHl'DT/ 
ELLEN M. FITZSIMMONS 
CSX Corporation 
One Jantes Center 
y<)l East Cary Street 
Richmond. \ A 2,̂ 129 
(8(»4) 7«2-14(K) 

P MICHAEL GlfHOS 
DOUGLAS R MA.XWELL 
PAUl R. Hi re HC(K K 
NICHOLAS S YOVA'^ ON K 
ERED R BIRKHOI./ 
JOHN W HUMI S JR. 
R. LYi i : KE:Y, JR 

( H A R E : S M ROSENBERr.ER 
PAMELA E. SAVAGE 
JAMES D TOMOLA 
CSX Trans[X)r,ation. Inc. 
50() V ater Street 
Jacksonville. IT. ,̂ 2202 
(404) 3.'i'̂  3liK) 

DENNIS G LYONS 
JITEREY A BURT 
RICHARD 1 R()SI :N 
MARY GABRllT.l.i; SPRAGUE 
PAl'L 1. DENIS 
DREW A HARKl R 
SUSAN T. MORITA 
SUSAN B CA.SSIDY 
SHARON L. l AM.OR 
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SECURITIES AND EXCHANGE COMMISSION 
Washington. D.C. 20549 

SCHEDULE I4D-1 
(Amendment .\c. 16) 

Tender Offer Statement Pursuant to Section 14(d)(1) 
of lhe Securities Exchange Act of 1934 

Conrail Inc. 
(Name of Subject Company) 

.1 Norfolk Southern Corporation 
Atlaniic Acquisition Corporation 

(Bidders) 

Common Stock, par value SLOO p«r share 
(Including the associated Common Stock Purchase Rights) 

(Title of Class of Securities) 

208368 10 0 
(CUSIP Number of Class of Scwurities) 

Series A ESOP Convertible Junior 
PreferreJ Stock, without par value 

(Induding the associated Common Stock Purchase Rights) 
(Title of Class of Secunties) 

Not Available 
(CUSIP Number ot CIHSS of Securiues) 

James C. Bishop, Jr. 
Executive Vice President-Lav* 
Norfolk Southem Corporation 

Three Commercial Place 
Norfolk, Virginia 23510-2191 

Telephone: (757) 629-2750 
(Name, Address and Telephone Number of Person Authorii^d 
to Receive Notices and Communications on Behalf of Bidccr) 

with a copy to: 
Randall H. Doud, Esq. 

Skadden, Arps, Slate, Meagher & nom LLP 
919 Third Avenue 

New York, New Vork 10022 
Telephoner (212) 735-3000 



This Amendment No. 16 amends the Tender Offer Statement on Schedule UD-l filed 
on October 24. 1996, as amended (the "Schedule 14D-1"). by Norfolk Southern Corporation, 
a Virginia coiporation ("Parent"), and its wholly owned subsidiary. .Atlantic Acquisition 
Corporation, a Pennsylvania corporation ("Purchaser"), relating to "urchaser's offer to purchase 
all outstanding shares of (i) Common Stock, par value Sl.OO per share (the "Common Shares"), 
and (ii) Series .\ ESOP Convertible Junior Preferred Stock, w thout par value (the "ESOP 
Preferred Shares" anc together with the Common Shares, th*" "Shares"), of Conrai! inc" (the' 
"Company"), including, in each case, the associated Common Stock Purchase Rights, upon the 
ijrms and subject to fhe conditions set forth in the Offer to Purchase, dated October 24. 1996 
(the "Offer to Purchase"), as amended and supplemented by the Suoplemeiu thereto, dated 
November 8. 1996 (the "Supplement"), and in th'.* revised Letter of Transmittal (which, together 
w ith any amendments or supplements thereto, constit'jte the "Offer"), '.'nless otherwise defined 
herein, all capitalized terms used herein shail have the respective meanings given such terms in 
the Offer to Purchase, the Supplement or the Schedule 14D-1. 

item 5. Purpose of the Tender Offer and Plans or Proposals of the Bidder. 

Item 5 is hereby amended and supplemented by the following: 

(e) On December 6. 1996. CSX com.menced a tender offer to purchase for cash an 
aggregate of up to 18,344,84.5 Shares of the Company at a price of $110 in cash per Si-are. 

Item 10. Additional Information. 

Item 10 is hereby aniended and .supplerr-̂ nted by the following: 

(e) On December 5, 1996. De'endants ih Lie Pennsylvania Litigation filed their Answer 
and Defenses to Plaintiffs' Second .\mended Ccaplaint. generally denying, and asserting various 
defenses to. the allegations contained therein and requesting judgment on all claims and an award 
of costs and attor eys fees. The Company and CSX also filed a Counterclaim to Plaintiffs' 
Second Amended Complaint (the "Counteiclaim"), naming Parent, Purchaser and Kathryn B. 
McQuade as counterclaim defendants, alleging tliat David R. Goode and Henry C. Wolf are co-
conspirators/aiders and abettors, and purporting to state the follow ing claims: tortious interfer­
ence vvith current and prospective contractual relationships, intentional infliction of harm, unfair 
competition and civil conspiracy. Further, the Counterclaim alleges that Parent and certain of 
its executive officers have engaged in (i) dissemination of materially false and misleading 
information, (ii) promotion of an illusory lender offer, (iii) purportedly improper commencement 
of a lawsuit, (iv) false and misleading solicitation of proxies for the upcoming Company 
shareholder vote and (v) efforts to manipulate: die market ihrough unfair, tortious conduce, in 
violation of the federal securities laws. The Counterclaim requests a jury trial and an awar;< of 
damages, punitive damages, costs and attorneys fees. Parent beliê  c-s that the Counterclaim 
without merit and intends to defend it vigorously. 



Item 11. Material to be Filed as Exhibits. 

Item 11 is hereb> amended and suppleme.nted by rne following: 

(a)(51) Press Release issued by ârent on December 5, 1996. 

(g)(6) Answer and Defenses of Defendants to Plaintiff's Second 
Amended Com.plaint and the Counterclaim of the Company 
and CSX (dated December 5. 1996, United States District 
Court for li\e Eastern District of Pennsylvania). 



SIGNATURE 

Aftei due inquiry and to the best of its knowledge and belief, the undersigned certifies 
lhat UJS nformation set forth n this statement is true, complete and correct. 

Dated: Jtcember 6, 1996 

NORFOLK SOUTHERN CORPORATION 

By: /s/ JAMES C. BISHOP. JR 
Name: James C. Bishop, Jr. 
Title; Executive Vice President-Law 

ATLANTIC ACQUISITION CORPORATION 

By: /s/ JAMES C. BLSHOP, IR 
Name: James C. Bishop, Jr. 
T tie: Vice President a.nd General Counsel 
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Exhibit 
Number 

(a)(51) 

(g)(6) 

Description 

Press Release issued by Parent on December 5, 1996. 

Answer and Defenses of Defendants to Plaintiff s Second 
Amended Complaint and the Counterclaim of the Company 
and CSX (dated December 5, 1996, United States District 
Court for the Eastern District of Pennsylvania). 
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FOR IMMEDIATE RELEASE 
Oecf>mber 5, 1996 

Media Contact: Robert Fort 
(757) 628-2714 

NORFOLK SOUTHERN CALLS CONRAIL CLAIMS FRIVOLOUS 

NORFOLK, VA - Norfolk Southern Corporation issued the following statement in 

response to the counterclaims filed today in the U.S. District Court for the Eastern 

District of Pennsylvania by Conrail and CSX Corporation. The response is based 

on a joint statement issued by Conrai' and CSX; 

The Conrail/CSX claims are frivoloi-s -- an obvious attempt to divert attention 

away from the fact that the CSX/Conrail deal remains inferior to Norfolk 

Southern's better offer of $110 a share in cash. If they really believe that Norfolk 

Southern ii; not serious about buying Conrail, as they have alleged, then thev 

should remove the barr.c s they put up atid we'll find out quickly that their claims 

are nothing more than toial fabrication." 

World Wide Web Site - http://www.nscorp.com 

OI60IIOO|.OIS4< 



IN THE UNITED STATES DISTR::CT COURT 
FOR THE EASTERN DISTRICT OF PHNNSYLVANIA 

MORFOLK SOUTHERN CCRPORATION, 
a V i r g i n i a corporation, 
ATLANTIC ACQUISITION CORPOR>̂ .TION, 
a Pennsylvania corporation, 
KĴ THRYN E . McQUADE, an 

P l a i n t i f f s , 

and 
in d i v i d u a l 

V . 

CONRAIL INC., a Pennsylvania corporation, 
DAVID M. LEVAN. an i n d i v i d u a l , 
H. FLTRLONG BALDWIN, -̂ n̂ -individual, 

DANIEL B. BURKE, e.n i n d i v i d u a l , 
ROGEP S. HILLAS, an i n d i v i d u a l , 
CLAUDE S. BRINEC.\R, an i n d i v i d u a l , 
KATHLEEN FOLEY FELDSTEIN, an 
in d i v i d u a l , DAVID B. LEWIS, an in d i v i d u a l 
JOHN C. MAROUS, an i n d i v i d u a l , 
DAVID H. SWANSON, an i n d i v i d u a l , 
E. BRADLEY JONES, an i n d i v i d u a l , 
RAYMOND T. SCHULER, an i n d i v i d u a l , 
and CSX CORPCRATION, a V i r g i n i a 
corporation, 

Defendants. 

CA. No. 96-

JURY TRIAL DEMANDED 

ANSWER AND DEFENSEf OF CONRAIL, CSX AND THE 
INDIVIDUAL DEFEN'JANTS Tu SECOND AMENDED 

COMPLAINT, ATID COUNTERCLAIM OF CONRAIL AND CSX 

ANSWER 

tne 
defendants C o n r a i l 
i d i v i d u a 1 

.nc ( " C o n ' a i l " ) , CSX C o r p o r a t i o n ("CSX": a.'̂ d 



Defendants ( c o l l e c t i v e l y "Defe.ndants") . t y t h e i r undersigned 
attorneys, answer as follows: 

1. Denied. Defendants' actions are lawful and t h i s C-u'-t '̂ -und 
evidence of any breach of f i d u c i a r y duty by the Board of Directors of" e 
Tcnrail. 

2. The averments i n paragraph 2 are conclu!=ions of law which 
require no answer. To the extent an answer i s detmed required those 
averments aie denied. After two days of hearinas, t h i s Court fourid no 
coercion, no v i o l a t i o n s of the Williams Act, no evidence cf a'̂'- b^ea'-h 
of f i d u c i a r y duty by the Conrail Board, a.nd denied P l a i n t i f f s - e a u e s t 
for i n j u n c t i v e r e l i e f . ^ 

3 . I t i s admitted that the merger of Conrail and CSX i s '"c be 
accomplished through a m u l t i - t i e r structure requiring regulai-ory 
approvals, and that Conrail shareholders w i l l have the opportunity ^o 
receive cash and stock. The remaining averments i n paragraph 3 ar^ 
denied. 

4. The averments i n paragraph 4 are denied, with the exception 
that on October 23, 1996, Norfolk Southern Corporation ("Norfolk 
Southern") announced i t s i l l u s o r y tender o f f e r and that t.he tender 
o£Z=r commenced on October 24, 193S. 

5. Denied. Conrail and CSX have entered i n t o a v a l i d and binding 
meraer agreement. A f t e r two days of hearings, t h i s Court found r'-at 
each of the contested provisions of the Conrail Shareholder Righ s 
Plan and the Conrail/CSX s t r a t e g i c Merger Agreement, as amended, are 
athorized by the Pennsylvania Business Corporation Law ("BCL") 
including, without l i m i t a t i o n , BCL ss.ss. 1502, 1712, 1715, 1721, 
2513, Subchapter 25E and Subchapter 25F. 

6. Denied. The averments i n paragraph 6 also contain conclusions 
of ..aw which 



require no answer. To the extent an answer i s deemed required, these 
averments are denied. 

•7-8. Admitted. 

9. Defendants admit the averments i n the f i r s t sentence of 
caraaraph 9. Conrail i s without knowledge or inform.ation s u f f i c i e n t to 
^orm'a b e l i e f as to the t r u t h of the averments m the second through 
f i f t h sentences of paragraph 9. The averments m the l a s t sentence of 
caraaraph 9 are denied, except that i t i s admitted that Norfolk 
Southern appears to have purchased iOO shares of Conrail common stock 
i n s t r e e t name a f t e r the mer.er agreement between Conrail and CSX was 
announced. 

10. Defendants are without knowledge or information s u f f i c i e n t to 
form a b e l i e f as to the t r u t h of the avementt. m paragraph 10. 

11 Denied as stated. I t i s denied that McQuade i s or ever was a 
record owner of any C o r r a i l stock at any relevant time. I t i s admitted 
that McQuade appears t o be the b e n e f i c i a l owner of 50 shares of 
Conrail common stock. 

12. Admitted. 

13 The averments i n the f i r s t and second sentences of paragraph 
11 are admitt.<?d. The averments i n the t h i r ' ' sentence are legal 
conclusions wi.-ch require no answer. To the extent an answer i s deemed 
required, thos'^ averments are denied as stated. The f i d u c i a r y duties 
owed by Conraix's d i r e c t o r s are as set f o r t h i n the BCL. 

14. Admitted. 

15. Denied. By way of f u r t h e r answer, Norfolk Southern's tender 
o f f e r i s a w r i t i n g which speaks f o r i t s e l f . 

16. Denied as stated. The Ic-tter referred to i n paragraph 16 i s a 
w r i t i n g which 



speaks f o r ;el: 

17. Denied. By way of f u r t h e r answer, the merger agreement, as 
am.ended, between Conrail and CSX i s a w r i t i n g which .̂ -peaks for i t s e l f . 

:oercive 
Denied. This Court s p e c i f i c a l l y found that CSX's o f f e r i s not 
and that Conrail's shareholders have numerous options about 

which they have been f u l l y informed. 

19. The averments i n the f i r s t sentence of paragraph 19 are 
admitted. The remaining averments i n paragraph 19 are denied, i.'orfolk 
Southern f a i l e d to reach agreement with Conrail i n 1994, and f a i l e d to 
reach agreement wit.h CSX regarding a break- up of Conrail m 1995. In 
1996, p r i o r to the announcement of the Conrail/CSX Merger Agreement, 
Norfolk Southern s t i l l had no concrete proposal to present to 
Conrail's Board. 

20. Admitted. 

21. Denied as stated. 

22-23 . Denied. 

24. The averments i n the f i r s t three sentences i n paragraph 24 
are admitted. The remaining averments are denied. 

25. Defendants are without knowledge or information s u f f i c i e n t to 
form a b e l i e f as to the t r u t h of the averments i n the f i r s t sentence 
of paragraph 25. The remaining averments ara denied. 

26. The averments i n the f i r s t sentence of paragraph 26 are 
denied as stated. The remaining averments are denied. 

27. Denied as stated. 

10 



25. Denied By wav cf f u r t h e r answer, the .Meraer Aareement, as 
TT.ended, between Conrail and CSX i s a w r i t i n g whicH speaks f o r : tse: 

29. Denied as stated. The excerpts c i t e d by P l a i n t i f f s are 
incomplete and cut of context. The referenced newspaper reports are 
wr i t i n g s whicr. speak for them.selves. 

30. Denied. This Court found no evidence that the Conrail Beard 
had acted wit.hout good f a i t h a f t e r reasonable investigation, r.nd ruled 
that the actions o^ the Conrail Board were authorized by the 'iCL. 

31. The a\'erments i n the f i r s t sentence of parcigraph 31 are 
admitted. The remaining averments are denied. 

32. Defendants are without knowledge or informr-tion s u f f i c i e n t to 
form, a b e l i e f as *o the t r u t h of the averments i n c.ie f i r s t two 
sentences of paragraph 32. The remaining averments are admitted. 

33. Tne averments m the f i r s t sentence of paragraph 33 are 
denied. The remaining averments are denied as stated. The excerpts 
c i t e d by P l a i n t i f f s i r e incomplete and out of context . Thr- referenced 
-•".ewspaper reports are w r i t i n g s which speak f o r themselves. 

34. Denied. This Court has ruled that the CSX o f f e r i s not 
coercive and t h a t the Conrail shareholders have numerous options about 
which they have been f u l l y informed. 

35. The averments i n the f i r s t and t h i r d sentences of paragraph 
3 5 are admitted. The remaining averments aie denied. By way of f u r t h e r 
answer, Norfolk Southern i n i t i a t e d the meeting to devise the break-up 
of Conrail and t o use the withdrawal of i t s o f f e r as leverage to 
^ x t o r t Conrail's routes and assets f o r i t s e l f . 

11 



.J c - J denied 

33. Denied, except that the movement of Conrail's stock price is 
admitted. 

39. I t is admitted that Ncrfolk Southern issued i t s own press 
release. The contents of that press release and the renaming 
averr^ents m paragraph 3 9 are denied. 

40. Deniea, excep'.. that the closing price of Conrail stock is 
admdtted. 

41. Denied. In addition, t.he excerpts c i t e d by P l a i n t i f f s i n 
paragraph 41 are incomplete and out of context. The referenced 
newspaper report i s a w r i t i n g which speaks f o r i t s e l f . 

42. Denied as stated. The Conrail Shareholder Rights Plan i s a 
w r i t i n g which speaks for i t s e l f . 

43. Denied. This Court held that actions of the Conrail di r e c t o r s 
i n approving the provisions of the Conrail Shareholder Rights Plan 
were hot a breach of f i d u c i a r y duty and were authorized by the BCL. 

44. Denied, with the exception that i t i s admitted that the Court 
scheduled a hearing on the motion f o r noon on November 4, 1996. 

45. The averments m the f i r s t sentence of paragraph 45 are 
denied. The remaining averments are admitted. 

46. Admitted that the Conrail Board met on November 5, 1996, and 
that on November 6, 1996, Conrail announced tha t i t hac considered and 
approved an am.ended tender o f f e r by CSX. The remaining averments i n 
ara^/raph 46 are denied as stated. 

47. .Admitted. 

48. The averments i n the f i r s t sentence of paragraph 48 are 
admitted. The 

12 



remaining averments i n paragraph 48 are denied as stated. 

49 Denied. This Court has ruled that the CSX o f f e r i s not 
ccercive and that Conrail's shareholders have numerous options about 
vhich they have been f u l l y informed. 

50. Denied. The excerpts c i t e d by P l a i n t i f f s i n paragraph 50 are 
incomplete and out of context. The referenced newspaper report i s a 
w r i t i n g which speaks f o r i t s e l f . 

51. Denied as stated. The excerpt cited i n paragraph 51 is 
ir.ccmplete and out of context. Schedule 14D-9 i s a w r i t i n g which 
speaks f o r itse.^... 

52. Denied, except that i t i s admitted that Conrail and CSX 
issued a j o i n t press release on November 6, 1996. 

53. Denied. Further, the press release, the Lazard Freres and 
Mcroan Stanlev fairness opinion l e t t e r s , and CSX's Schedule 14D-9, are 
wr i t i n g s which speak f o r themselves. 

54. Denied. The excerots c i t e d m paragrapi* 54 are incomplete and 
out of context. Further, the press release i s a w r i t i n g which speaks 
fo r i t s e l f . 

55. The f i r s t sentence i n paragraph 55 i s admitted. The remaining 
averments i n paragraph 5 5 are denied. 

56. The f i r s t sentence i n paragraph 56 i s admitted. The remaining 
averments i n paragraph -.T are deniea as stated. 

57-58. Denied. 

5 9 Denied as stated. The Merger Agreement, as amended, between 
Conrail and CSX and the Conrail Shareholder Rights Plan are w r i t i n g s 
which speaks f o r themselves. 

60. Denied. 

13 



51. Denied as stated. The Coi --ail Shareholder Rights Plan is a 
vr.>.;.ng which speaks f o r i t s e l f . 

\^ 
c2V. ~he averrr^ents m paragraph 62 are leaal conclusions which 

require n"--̂ answer. To the extent rn answer is^deemed required, those 
averr.ents a>s denied. 

xhe ̂ 'verments in paragraphs 63-69 are legal conclusions 
require nc answer. To tne extent a:: answer is deem^ed reauired, 

those averments are denied. By way of f\.rther answer, the Confail 
Shareholder -Rights Plan is a writing which speaks for itself. 

* 
~Z Denied, exceot that i t i s admitted that the Conrail Board met 

on November 4, 1996, exte-ided the d i s t r i b u t i o n date, and the Ccurt 
denied " l a m t i f f s ' motioii. 

~ l - ~ 5 . The averm-nts i n paragraphs •^l-~5 are legal conclusions 
which req'uire no answer. To t r e extent an answer i s deemed req^uired, 
those averm.ents are denied. By way of f u r t h e r answer, the Meraer 
Agreement, as amended, between Conrail and CSX i s a w r i t i n g which 
speaks for i t s e l f . 

"6. Denied. This Court found no evidence that the Conrail Board 
breached i t s f i d u c i a r y duties and held that each of the contested 
crovisions of the Merger Aa-^eement am.ended, are author.i.zed bv the 
BCL. 

Admitted ro the extent not inconsistent w i t h the Merger 
.Agreement, as amended, between Conrail and CSX, which i s a w r i t i n g and 
which speriks f o r i t s e l f . 

''S. The averments i n paragrap:i ''B are legal conclusions which 
require r\c answer To the extent a:i answer i s deemed required, those 
averm.eiiLS are denied. By way of f u r t h e r answer, the Merger Agreement, 
as amiendei, between Conrail and CS:; and the preliminary 

14 



-rcxy materials are w r i t i n g s which speak f o r themselves. 

"9. Denied. 

30-81. Denied as stated. Conrail's prelim.inary proxy m;aterials 
are w r i t i n g s which speak f o r themselves. The excerpts c i t e d m 
caraarachs 80-81 are incom.plete and cut of context. By wa/ cf fu r t h e r 
answerthose preliminary proxy materials were never disseminated cy 
C-nrail to Conrail's shareholders. 

32. The averments i n paragraph 32 are legal conclusions which 
recuire no answer. To the e ;tent an answer i s deemed__required, those 
avp-! 
as 
- 1- - a " ' 

•erm.ents are denied. By way of fur t h e r answer, the Merger Agreement, 
; amended, between Conrail and CSX i s a w r i t i n g which speaks for 

83. Denied. 

34-86. Denied as stated. The Stock Option Aqreement and the 
Meraer Aareement, as amended, between Conrail and CSX are wr i t i n g s 
which speak f o r themselves. 

3"'. The ave.rments i n paragraph 87 are legal conclusions which 
req-jire no answer. To the extent an answer i s deemed required, those 
averments are denied. By way of fur t h e r answer, the Stock Option 
Aareement and the Merger Agreement, as amended, between Conrail and 
CSX are w r i t i n g s which speak f o r themselves. 

enied. This Court has held that the contested provisions of 

direct o r s d id nor breach t.heir f i d u c i a r y duties. 



t9. Denied, .his Court has held that the cont^s-od o'-'^'-ic-—s -* 
:he Merger Agreement, as amended, between Conrail and'^SX '"ard'^'-o 
actions cf the Conrail Board m r e l a t i o n thereto, a-̂ e " a i i d a*'-d 
authorized under Pennsvlvania law, and that the Conrail d-* r'̂ '-̂ -'-̂ s d-d 
net breach t h e i r f i d u c i a r y duties. " -----

90. The averments m paragraph 90 are l e a a l conclusions wh"*-h 
require no answer. To the extent an answer is''deem.ed '̂=cruir'=»d *--hccp 
averments are denied, wi t h the exception that i t is adm-.-̂ ed that " 
Pe.nr.sylvania law does not require directors t o amend or rp^^e^m'po^ =:on 
p i l - r i g h t s or to take action rendering anti-takeover provis-^cns 
inapplicable. 

91. Denied. This Ccurt has ruled that the actions cf che Conrail 
Board m r e l a t i o n to the Merger Agreement, as amended, between Conra-1 
and CSX are v a l i d and authorized under Pennsvlvania law and that *->-o" 
Conrail d i r e c t o r s did not breach t h e i r f i d u c i a r y duties' 

Q 7 s Employment Agreem>ent i s an 
The remaining averments i n 

I t IS denied that Mr. LeVan' 
in t e g r a l part of the CSX transaction. 
paragraph 92 are l e g a l conclusions which require no answer. To the 
extent an answer i s deem.ed required, those averments are denied By 
way cf f u r t h e r answer, Mr, LeVan's Em.ploymient Agreem.ent and the Meraer 
Agreement, as amended, between Conrail and CSX are w r i t i n g s which " 
speak f o r therr sel-v-es . 

93-94. Denied as i:tated. Mr LeVan's Employment Agreement and the 
Merger Agreem.ent, as ami^nded, between Conrail and CSX are w r i t i n g s 
which soeak f o r themselves. 

95. The averments i n the f i r s t and second sentences of paragraph 
i5 are admitted. The avennents i n the t h i r d sentence are denied. 

96(a)-(b). Denied. Conrail's Preliminarv Proxy Statement i s a 
w r i t i n g which 
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.se: 

y~ a)-'Ci . Denied. CSX's Schedule 14D-1 i s a w r i t i n g which speai-cs 
f - r I t s e l f . 

93. Denied. C o n r a i l ' s Schedule 14D-9 i s a w r i t i n g which speaks 
f o r I t s e l f . 

9 9 i a ' - i u ) . Denied. C o n r a i l ' s Prelim.inary Proxy Statem.ent, CSX's 
.Schedule 14D- 1, and C o n r a i l ' s Schedule 14D-9 are each w r i t i n g s which 
speak f o r them.selves . 

l O C ( a ) - ( d ) . Denied. The referenced press release, CSX's Scheaule 
14D-1 Amerdment Nc. 4, C o n r a i l ' s Schedule 14D-9 w i t h respect t o the 
Norfol k Southern o f f e r , and C o n r a i l ' s Schedule 14D-9 Ame.ndment No. 4 
w i t h respect t o the CSX c f f e r are each w r i t i n g s which speak f o r 

101. Denied. 

102. Admitted. 

103. Denied. C o n r a i l ' s Shareholders Right Plan, i n c l u d i n g i t s 
c o n t i n u i n g d i r e c t o r p r o v i s i o n s , i s a w r i t i n g which speaks f o r i t s e l f . 

104-105. Denied as s t a t e d . C o n r a i l ' s Shareholder Rights Flan i s a 
w r i t i n g which speaks f o r i t s e l f . 

106. Denied. 

107-108. The averments i n paragraphs 107-108 are l e g a l 
:onclusions which r e q u i r e no answer. To the ex t e n t an answer i s deemed 
req-Jired, those averments are denied. 

109-110. Denied. 

I l l Defendants are w i t h o u t knowledge or i n f o r m a t i o n s u f f i c i e n t 
t o form a b e l i e f as t o the t r u t h of the averments i n the f i r s t 
sentence of paragraph 111. The averments m the second senterce of 
paragraph 111 are denied as s t a t e d ; C o n r a i l ' s A p r i l 3, 1996 Pioxy 
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Statement i s a w r i t i n g which speaks f c r i t s e l f . 

112. Denied. 

113. Denied as stated. Conrail's By-Laws i s a wri ' i n g which 
speaks f o r i t s e l f . 

114. Admitted. 

115. The averments m paragraph 115 are legal conclusions which 
require no answer. To the extent an answer i s deem-'d required t'-'̂ se 
averments are denied. Conrail's A r t i c l e s of Incorporation i s a w--'rinc 
which speaks f o r i t s e l f . 

116. The averments m paragraph .L16 are legal conclusions which 
require no answer. To t''e extent an answer i s deemed required, those 
averments are denied. 

117-118. Denied. 

119. The averments i n paragraph 119 are legal conclusions which 
require no answer. To the extent an answer i s deemed recruired those 
a\'erments are denied. 

120. ( a ) - ( h ) . Denied, with the exception that i t i s admitted that 
no demand has been made on Conrail's Board. 

121. I t i s admitted that Norfolk Southern and McQuade appear to 
be b e n e f i c i a l owners of Conrail common stock. The remaining averments 
are denied. 

122. Def,^ndants are without knowledge or information s u f f i c i e n t 
to form a b e l i e f as to the t r u t h of the averments i n paragraph 122. 

COUNT ONE 

123. Defendants repeat and reallege each of the foregoing answers 
as i f f u l l y set f o r t h i n t h i s paragraph. 

124. Denied as stated. The duties of the Defendant Directors are 
as set f o r t h i n the 
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, 

BCL 

125. The averments i.n the f i r s t sentence 
ad~itted. The remaining averments are denied. 

of paragrapn 125 are 

126. Denied as stated. 

127-128. Denied. 

COUNT TWC 

129. Defendants repeat and reallege each 
as i f f u l l y set f o r t h m t h i s paragraph. 

of the foregoing answers 

130. Denied as stated. 

131. Admi -••ed. 

132. Denied as stated. 

133-13 1. Denied. 

COUNT THREE 

135. Defendants repeat and reallege each 
as i f f u l l y set f o r t h i n t h i s paragraph. 

of the foregoing answers 

136. The averments i n paragraph 136 are 
require no answer. To the extent an answer i s 
-tverments are denied as stated. 

legal conclusions 
deemed required, 

which 
those 

137-138 Denied. 

COUNT FOUR 

139. Defendants repeat and reallege each 
as i f f u l l y set f o r t h i n t h i s paragraph. 

of the foregoing answers 

140. The averments i n paragraph 14C are 
require no 

legal conclusions which 
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a.ns 
are 
ame 

wer. To the extent an answer i s deem.ed required, ^hcse a-o^er-s 
cenied. By A-ay of f u r t h e r answer, the Merger Aareem.ent, as 

naed, between Conra-.l and CSX is a w r i t i n g whicn soeaks'for i - s ^ l f 

141. The a^'erments i n paragraph 141 are leaal conclusions 
require no answer. To t.he extent an answer is deemed reauired -'-'cŝ  
averm.ents are denied exce-^t that i t is admitted that Ccnrail is'^*c"~a 
s t a t u t o r y close corporation. 

142. Denied, with the exception that the averments i n the second 
sentence of paragraph 142 are denied as stated. 

143. Denied. 

COUNT FIVE 

-44. Def^-ndants repeat and reallege each of the foregoing anrwers 
as i f f u l l y set fo::th m t h i s paragraph. paragraph. 

145-148. Denied. 

COUNT SIX 

149. Defendants repeat and reallege each of the foregoing answers 
a j i f f u l l y set f o r t h i n t h i s paragraph. 

150-151. Denied. 

152. Denied, except that i t i s admitted that Conrail i s not a 
st a t u t o r y close corporation. 

153. Denied, with the exception that the averm.ents i n the second 
sentence of paragraph 153 are denied as stated. The Merger Agreement, 
as amended, between Conrail ana CSX is a w r i t i n g which soeaks f o r 
I t s e l f . 
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as -. 

COUNT SEVEN 

6. Defendants repeat and realleae each of the foregoing answers 
u l l y set f o r t h i h t h i s paragraph. 

15~ -159. Denied. 

CCL'NT EIGHT 

as 
150. Defendants repeat and reallege each of the foregoing answers 
: f u l l y set f o r t h m t h i s p-'ragraph. 

151. Denied as stated. The Merger Agreement, as amended, between 
Ccnrail a.nd CSX i s a w r i t i n g which speaks for i t s e l f . 

162-164. Denied. 

COUNT NINE 

as 
165. D'^fendants repeat and reallege each of the foregoing answers 
f u l l y set f o r t h m t h i s paragraph. 

166-167. The averments i n parcigraphs 166-167 are legal 
conclusions which require no answer. 

158. Denied, w i t h the exception that the averments i n the second 
sentence of paragraph 168 are denied as stated. 

169. Denied. The Convail Shareholder Rights Pjan, including i t s 
continuing d i r e c t o r p r o v i - i o n s , i s a w r i t i n g which speaks f o r i t s e l f . 

1''0. : t i s admitted t h a t P l a i n t i f f s seek such a declaration, but 
i t IS den.-.ed that they are e n t i t l e d to i t . 
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COL^ TEN 

•"^•p^ndants repeat and reallege each of the foreaoina answers 
as i f f u l l y set f o r t h m t h i s paragraph. 

- -r . .ne averm.ents m paragrapn 1"4 are leaal conclusions which 
require no answer, .o t."e extent an answer i s deem.ed required, 'hose 
averm.ents are denied. By wav of further answe.r the Conrail" 
Shareholder Rights Plan and Conrail's By-Laws are both writinaL> which 
speak f c r them.selves. 

1~5. Denied. Conrail's Shareholder Rights Plan, i n c l u d i i i g i t s 
continuing d i r e c t o r provisions, and Conraii's By-Laws are w r i t i n g s 
which speak f o r themselves. 

l^S. Denied. Conrai-'3 Shareholder Rights Plan, including i t s 
continuing d i r e c t o r provisions, i t s A r t i c l e s cf Incorporation and i t s 
By-Laws are w r i t i n g s which speak f c r themselves. 

l ' ' " . Denied. 

COUNT ELEVEN 

Defendants repeat and r e a l l e g e earh o f the f o r e o o i n o as i f 
f o r t h m t h i s paragraph. 

1"9. Denied . 

ISO. Denied. Conrail's Shareholder Rights Plan, includ:.ng i t s 
continuing d i r e c t o r provisions, i s a w r i t i n g which speaks f o r : t s e l f . 

181. I t IS admitted that P l a i n t i f f s seek such a declaration, but 
i t i s denied that thev 
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are e n t i t l e d to i t 

.32 . Denied. 

COUNT TWELVE 

133. Defendants repeat and reallege each of the foregoing answers 
as i f f u l l y set f o r t h i h t h i s paragraph. 

134. The averm.ents m paragraph 184 are legal conclusions which 
require no answer. To the extent an answer i s deemec required, i t i s 
admitted that the D i r e c t o r Defendants ewe fi d u c i a r y luties tc Conrail 
and t h e i r actions are governed by the BCL. 

185 -1S6. Admitted. 

13" -191. Denied. 

COUNT THIRTEEN 

192. Defendants repeat and reallege each of the foregoing answers 
as i f f u l l y set f o r t h i n t h i s paragraph. 

193-195. Denied. 

COUNT FOURTEEN 

196. Defendants repeat and reallege each of the foregoing answers 
•is i f f u i l y set f o r t h i n t h i s paragraph. 

req'J 
I t s e l f 

- 97 T^e averments i n paragraph 197 are legal conclusions which 
i r e no answer. Section 14 (a) of the Exchange Act speaks f or 

- The averments i n paragraph 198 are legal conclusions which 
req^jire no answer. Rule 14a-9 speaks f o r i t s e l f . ;q̂. 

199-203. Denied 
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COUNT FIFTEEN 

204 Defendants repeat and reallege each of the foreaomg answers 
as I f f u - l y set l o r t h m t h i s paragraph. - 3 ^ 

205. The a-.-erments in paragraph 205 are legal conclusions wh-c*^ 
require no answer. Section 14(d) of The Exchange Act speaks fo^ " " 
Itself. -> c ^ 

206. Admitted. 

2 07. Denied. CSX's Schedule 14D-1, including Amendment No 4 ^s 
a w r i t i n g which speaks for i t s e l f . • , 

208-209. Denied. 

COUNT SIXTEEN 

210. Defendants repeat and reallege each of the foregoing answers 
as i f f u l l y set f o r t h i n t h i s paragraph. 

211. The averments i n paragraph 211 are legal conclusions whi-h 
require no answer. Section 14(d)(4) and Rule l4d-9 cf The Exchanqe Act 
speak f o r themselves. 

212. Admitted. 

213-215. Denied. 

COUNT SEVENTEEN 

216. Defendants repeat and reallege each of the foregoing answers 
as i f f u l l y set f o r t h m t h i s paragraph. 

217. The averments i n paragraph 217 are legal conclusions .^hich 
require no ans'-'er. Section 14(e) of The Exchange Act speaks for 
I t s e l f . 

218-219. The averments i n paragrapns .';i8 and 219 are legal 
conclusions which 
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^tterney's fees, and grant any furr'-er r e l i e f rhat is r i g h t and -ust 

DEFENSES 

First Defense 

P l a i n t i f f s have f a i l e d , m whole or m part, to state a claim 
jpon which r e l i e f can be granted 

Second Defense 

P l a i n t i f f s are barred from proceeding with t h e i r claims /by the 
doctrine ef law of the case. 

Third Defense 

P l a i n t i f f s ' claims are barred by the doctrine of unclean hands. 

Fourth Defense 

P l a i n t i f f s ' claims are barred by t h e i r fraudulent and d e c e i t f u l 
conduct. 

F i f t h Defense 

P l a i n t i f f s ' state law claims are barred by the Pennsylvania 
Bus^nesl corporation Law of 1990, as amended, which authorizes the 
contested conduct of the Conrail Board. 

Sixth Defense 

m,,„r-iff<=' =;rate law claims are barred because the actions of 
v̂,» - ! i ^ a ? I l o i r d S I r l c a r r i e d out m the exercise of t h e i r f i d u c i a r y 
Juries to the ?o?pS?a?iony m good f a i t h a.^ter reasonable 
in-:-eIti5ation, an& i n the best i n t e r e s t s o i Conrail. 

Seventh Defense 

P l a i n t i f f s ' claims f o r i n j u n c t i v e r e l i e f are barred because of 
:he acslnce of fraud or fundamental unfairness. 
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220. Denied. Defendants also incorporate t h e i r answers ^o 
paragrapns 97, 99 and 100 (a)-(b) above. 

221. Denied. Defendants also incorporate bv •̂ ef«rence "ho-r 
answers to paragraphs 93, 99 and 100 (a), fc) and id) above I ' ~ 

222. Denied. Defendants also incorporate by reference the-* r 
answer to paragraphs 96, 9 9 above. 

223-226. Denied. 

COUNT EIGHTEEN 

_227. Defendants repeat and reallege each of the foregoing answers 
as I I f u l l y set f o r t h i n t h i s paragraph. 

228. Denied. Defendants also incorporate by reference t h e i r 
answers to paragraphs 95 through 101 above. 

229. Denied. 

CCL'NT NINETEEN 

230. Defendants repeat and reallege each of the foregoing answers 
as i f f u l l y set f o r t h i n t h i s paragraph. .ly set f o r t h i n t h i s paragrapf 

231-238. Denied. 
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CCL'NT TWENTY 

239. Defendants repeat and reallege each of the foregoing ans-^ers 
as i f f u l l y set f o r t h m t h i s paragraph. 

240. Denied. 

241. Admitted. 

242. Denied as stated. The proxv m.aterials are writi n g s which 
speak f c r themselves. 

243. The averments to paragraph 243 are legal conclusions which 
require no answer. To the extent that an answer i s deem.ed necessar-y, 
these averm.ents are denied. 

244-246. Denied. 

COUNT WENT f-ONE 

24". Defendants repeat and reallege each of the foregoing answers 
as i f f u l l y set forth, i n t h i s paragraph. 

248. Defendants are without knowledge or information s u f f i c i e n t 
to forrr; a b e l i e f as to the t r u t h of the averments i n paragraph 248. 

249. The averm.ents i n paragraph 249 are legal conclusions which 
require no answer. To the extent an answer i s deemed required, those 
=.vermerits are denied. 

250. I t i s admitted that P l a i n t i f f s seek such a declaration, but 
i t i s denied that they are e n t i t l e d to i t . 

251. Denied. 

WHEREFORE, Defendants r e s p e c t f u l l y request that t h i s Court enter 
-ludament m t h e i r fa\'or and against a l l P l a i n t i f f s on a l l claims and 
award te Defendants aj.1 t h e i r costs and 
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Eighth Defense 

P l a i n t i f f s ' claims are barrea fer f a i l u r e to s a t i s f v t'^-^ 
requirem.ents of Federal Rule cf C1-/1I Procedure 23.1, mclud-'ng 
without l i m i t a t i o n , the reauirement that P l a i n t i f f s be adequa'-'e 
representatives cf the interests of Conrail's shareholders. 

Ninth Defense 

moot 
- l a i n t i f f s ' federal securitie;.! law claims should be dismissed as 

Tenth Defense 

P l a i n t i f f s lack standing to pursue t h e i r state law claims because 
tney are not suing :.n t h e i r capacity as shareholders, as such, as 
req-jired by BCL ss. 1717. 

Eleventh Defense 

P l a i n t i f f s ' claims are barred for f a i l u r e to comply with the 
requirements precedent to maintenance of a shareholder deri-v^ative 
action, including without l i m i t a t i o n , t h e i r u n j u s t i f i e d f a i l u r e to 
make a pre- s u i t dema.nd upcn the Conrail Board. 

Twelfth Defense 

P l a i n t i f f s ' claims are barred, -in whole or i n part, because 
Conrail and CSX are e n t i t l e d to recoupment and,/or ah of f s e t f or the 
amounts claimed is damages m the Counterclaim which i s incorporated 
herein by reference 

Thirteenth Defense 

Defendants hereby deny, to the extent not previously denied, any 
and a l l a l l e g a t i o n s previously made by P l a i n t i f f s , ircludi.ng, but not 
.mited to, those made i.n P l a i n t i f f s ' o r i g i n a l Complaint an: 
.rst Amended Complaint ne 1 r 

WHEREFORE, 'Jefendants r e s p e c t f u l l y request that t h i s Court enter 
idomient i n t h e i r 
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and aaams: 11 1 

- i l l t h e i r costs and atterney's 
.5 ri a n t and ""ust . 

P l a i n t i f f s on a l l claims and award t ; 
:ees ana arant any 

dants 
hat 

COL'NTERCLAIM 

Ceunterclaim.-Plaintiffs, Conrail and CSX, by t h e i r undersigned 
counsel, allege upon knowledge wizh respect to them.sel-v-es and t h e i r 
acts, and upon information and bel.ief as to a l l other matters, as 

;ws : 

INTRODUCTION 

1. Their plans f r u s t r a t e d by the sound business judgment of the 
Ccnrail Board that a s t r a t e g i c merger of equals between Conrail and 
C£X -- rather than a sale or Conrail to Norfolk Southern--is m the 
best i n t e r e s t s of Conrail and i t s ccnstituencies, Norfolk Southern and 
certain of i t s executive o f f i c e r s ha-/e engaged i n a sustained and 
s%stematic e f f o r t t o cause the breach, f r u s t r a t i o n or termination of 
,:cnrail CSX merger agreement ("Merger .Agreem.ent") or to otherwise 
prevent the contemplated Conrail, CSX merger. This attack o. t.he merger 
has been im.plemented through the broad dissemination of m a t e r i a l l y 
false and misleading information and the announcement and promotion ef 
ar i l l u s o r y tender offer,- the commencement and prosecution of a 
lawsuit premised upon f a l s e allegations of fact, decepti-/e 
characterizations, and a blatant m.isapplication of Pennsylvania law,-
the false and misleading s o l i c i t a t i o n of proxies f o r the upcoming 
"c n r a i l shareholder votes,- and other e f f o r t s te manipulate the market 
.hrough conduct t h a t i s -unfair, t o r t i o u s , and i n v i o l a t i o n of t.he 
federal s e c u r i t i e s laws. 

2. .As set f o r t h i n d e t a i l i n t h i s Counterclaim, 
ĥ .s announced 

Norfolk Southern 
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^ J. Norfc-.< bcu-.nern has been continuously and i n t e n t l o n a l l v 
misleading the market, and Conrail's shareholders, bv f a i l - ' - g to te'" 
them that a tender by Conrail Siharehoiders of t h e i r shares to Norfo'^k 
Soutnern would be f u t i l e , because payment of the current $1^C ce^'"*' 
share price cannot occur on the scneduled expiration of the o'^*er 
unless a creach of the Merger Agreement occur;;. That the tender of*.= ̂  
was merely a t a c t i c a l ploy was made clear when, barely a week af"*-"'' 
was announced, Da-v-id R. Goode ("Goode"), the Chief Executive Officer"" 
ef Ncrfolk Southern, arranged a meeting wich the Chief Executive*" 
Officer ef CSX and offered to drop the Norfolk Southern tender of'er 
m return f c r obtaining the Conrail assets that Norfolk Southern 
r n v p r <? 

4. Norfolk Southern has extended i t s tender o f f e r to December i6 
1996, but I t i s s t i l l expressly conditioned on the same unachievable 
and unlawful conditions. Norfolk Southern continues i t s o f f e r s^ as 
conti.nue to confuse, mislead and manipulate shareholders of '"onrail 
tc t o r t i o u s l y i n t e r f e r e with the Conrail/CSX s t r a t e g i c mer'-.er to ' 
m-ure Conrail and CSX, and to induce a breach of the Conrail CSX 
merger agreement. 

Bv these t a c t i c s , Norfolk Southern hopes i t can: (a) induce or 
coerce a breach cr termination of the merger .agreement; (b) blackmail 
Tcnrail and CSX i n t o allowing 
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Norfolk Southern to "cherrv pick" the routes and assets of Conrail 
which Norfolk Southern has'been ov e r t l y and covertly seeking te 
icquire over the oast several years; and,'or ( o disrupt the merged 
entit y ' s r e l a t i o n s h i p s w i t h prospective business partners, custom.ers 
ar.d empl e\'ees . 

5 Norfolk Southern's lawsuit i s meritless and a sham. Cn 
Nc--*mb€r 19, 1996, a f t e r two days of hearings, the Court rejected 
Nerfelk Southern's demand to en]oin the CSX tender o f f e r . The Cocrt 
V.,,,.,̂  -hat " d i r e c t o r s have ever-/ r i g h t to fa-/or one competing bid evs 
'̂̂ '̂-'•̂ .̂ r̂ and p a r t i c u l a r l y have the r i g h t to r e s i s t hosti.e takeo-.-ers 

" The Court f u r t h e r found "absolutely" no evidence of any lack ol 
good f a i t h or reasonable i n v e s t i g a t i o n by the Conrail Board of 
Directors. 

In t h i s action, Conrail and CSX seek to obtain money damages 

-onseq-uential and i n c i d e n t a l damages,- increased costs and burdens 
connection w i t h the Merger Agreement; and attorneys' fees, consultant 
^ees expert fees, court costs and other expenses incurred m 
dpf^ndmg again.-5t the i l l e g a l and improper actions of Counterclaim-
defendants Further, because Counterclaim-Defendants' wrongdoing i s 
and has" been malicious, i n t e n t i o n a l and outrageous, p u n i t i v e damages 
^re hereby requested. 
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THE PARTIES 

8 Ccunterclaim-Plamciff Conrail i s a Pennsyl'/ania corporation 
wit"--" -••c: o f f i c e at Two Commerce Square, 2001 Market Street, 
Philadelchia*'ceuntv, Philadelphia, PA 19101. Conrail's r a i l service 
subsidiar-/ provides r a i l f r e i a h t t r a n s p o r t a t i o n service over 

" " "'CO route miles m the Midwest :prcxiT.atel-.' 1"', 
IS a pubxi; 
Philaaelph: 

and Northeast Ccnrail 
held company -A-hese ste 

a'Stock Exchanaes. 
:k i s traded en the New York and 

3 Ccunt»rclaim.-?laintiff CSX is a V i r g i n i a ccrporation with i t s 
p r i n c i p a l o f f i c e at One James Center, 901 East Carey Street, Richmond, 
vA 23219. CSX i s a t r a n s p o r t a t i o n company providing r a i l , mtermcdal, 
ocean container-shipomg, barging, trucking and contract l o g i s t i c 
~er--ices CSX's r a i l ' t r a n s p o r t a t i o n operations ser-.'e the Southeastern 
and Mid-Western United States. CSX i s a p u b l i c l y held company whese 
stock i s traded on the New York Stock Exchange. 

"0 Counterclaim-Defendant Norfolk Southern i s a V i r g i n i a 
corpcration with i t s pri.ncipal o f f i c e located at Three Commercial 
Place Norfolk, VA 23510-2191. Norfolk Southern i s a hoidmg company 
fe ^ Ncrfolk Southern Railway Company and i t s subsidiaries, whicn 
operate r a i l and motor t r a n s p o r t a t i o n services. Norfolk Southern i s 
the owner of ana,or controls, d i r e c t l y or i n d i r e c t l y , 
Counterclaim-Defendant A t l a n t i c A c q u i s i t i o n Corporaticn. Norfoxk 
Southern i s a p u b l i c l y held company whose stock i s traded on the New 
York Stcck Exchange. 

11 Counterclaim-Defendant Kathryn B. McQuade ("McQuade") i s an 
i n d i v i d u a l residing at 5114 Hunting H i l l s Drive, Roanoke, VA 24014. 
'McQuade i s Vice Pres ident-
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I t e r n a l Audit cf Norfolk Southern. At a l l tim.es relevant herein, 
McQuade i s alleged to have acted indi-.-idually i.n her ovr. behalf, and 
;he has ccnspired with Ncrfolk Southern to engage m seme ef the acts 
alleged herein. 

JURISDICTION AND VENUE 

12. This Court has j u r i s d i c t i o n over t h i s counterclaim pursuant 
te 28 U.S.C. section 1367. 

Venue i s proper i n t h i s d i s t r i c t pursuant to 28 U.S.C. _sectior. 13 91 

FACTUAL BACKGROL'rro 

Norfolk Southern's Prior Attempts; To Acquire Conrail 

14. Conrail i s one of the great corporate success storie s of 
r''-ent vears. O r i g i n a l l y a aovernment - created enterprise that emerged 
from the collapse of Penn Central and other bankrupt Northeastern 
rai l r o a d s , Conrail i s now a strong, c o s t - e f f i c i e n t , f i n a n c i a l l y stab..e 
Northe stern-Midwest r a i l r o a d that provides competitive transportation 
over 1.nes s t r e t c h i n g from Boston and New York West to St. Louis and 
Chicago. 

15 Norfolk Southern has coveted the lines and assets of Conrail 
f o r many years, Norfolk Southern f i r s t sought vigorously to acquire 
Conrail''3 assets from the F*=deral Government, but was rebuffed by 
Congress, which ordered Conrail's p r i v a t i z a t i o n by way of a public 
•^f ter inq of i t s stock i n 1987. 

16 Commencing i n the Spring of 1994, Norfolk Southern again 
attempted to purchase Conrail. Conrail's Board considered the NorfolK 
Southern proposal, but found i t 
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net to be m the best i n t e r e s t s of the corporation for •'ar--n=: 
reasons. ConraU did o f f e r to consider a t?ansac?ion ŵ  th N-̂ -̂'< 
.southern with an exchange r a t i o of 1.1 shares of .Norf'-lk «:out-o--
stecK for 1 s.hare of Conrail stork, which Norfolk Souther? --̂ V̂ .-.XH 

.-e:;-sed. rtt then-current m.arket prices, the oremi-um'-f'*=*=-ed"bv 
.\crfoiK southern f o r Ccnrail shares would ha-.-e been 'ess -•"an~20^ 
•-•alue ef about S65 per share. In addition, Norfolk sSutheln was 
un w i l l i n g to consider placing the sharjs m a -.-otinq -r-us" pp-d-'-a 
regu.atoiy £.pprc-.-al ef the proposed purchase. ^ -r.s . , p_..a...g 

. Undeterred by the f a i l u r e ef these d i r e c t t a l k s with Cenrai^ 
- f ^ r ^ i ' ^ ?QQc"?;̂ *̂ r'*̂ ^ ^'^'^ discussions with CSX during the S-urrmer'and 
-;a.l of ..995 to develop a plan whereby .Norfolk Scut.hern -.vculd aca----o 
- i v ^ W f^'?u^-^'^" f̂ '̂̂'® "̂P s e l l i n g substantial Ccnrail as^^rs'-S 
_SX. Norfoxk southern and CSX could not reach agr«em.en'- be-we^n 
tnem.se.-/es on the terms of the carve up and t a l k s between th.em ceased. 

13. Duri.ng the winter of 1995-96, Norfolk Southern and Goode -.ĥ n 
considered a nos:ile takeover of Conrail, a course of ronduc - --a'-
M̂? ,r -":f̂ ®̂̂  2avid LeVan, Conrail's President, Chairman and'cEO 
; ^eVan") m a meeting w i t h LeVan m October 1995. No such -^^er was 
forthcoming. WViie Ncrfolk Southern p u b l i c l y stated i t was cropping 
tne idea of a h o s t i l e takeover, i t m fact continued to hole the 
in t e n t i o n of som.ehow acquiring the Conrail l i n e s most valuable --̂  
Norfolk Southern. 
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The Ra: read Industrv Consclidation 

19. During t h i s same general time period, the mergers cf ether 
railroads were changing the structure of the r a i l r o a d ind-ustr-/. In 
June cf 1994, Burlington Northern "BN": and the Atchison, Topeka and 
Sante Fe ra i l r e a d s ("SF") announced a far-reaching consolidation of 
their Western and Midwestern r a i l l i n e s . 

;0. In August 1995, Union Pacific '"UP")--which 
iicaao and North Western Railroad-- and Southern 

had 
Pac: f 1 -

acouir-?: 

agreed to j o i n t h e i r extensi-.'e .-ail holdings :nj davs a f t e r the 
Jr Sr announcement, the I n t e r s t a t e commerce Comamission !"ICC") 
. subsea'uently abolished and replaced by the Surface Transpcrtaticn 
Board r"STB") ) rendered it.s f i n a l approval of the 1994 BN/SF m.eraer. 
In both the BN SF and the UP/SP decisions, the ICC and STB reaffirm.ed 
iong-standing icc 
cost sa-v'inas and 

views that r a i l mergers 
e f f i c i e n c y benefits." 

produce s i g n i f i c a n t ser-.'ice. 

21. A f t e r the mid-: 
aareement, Conrail attempted to acquire the eastern l i n e s of SP i n 
order to expand Conrail's network m the Southeast as f a r as the Gulf 
ef Mexico, u l t i m a t e l y o f f e r i n g a price of $1.9 b i l l i o n . The STB's 
3-ubsequent approval of the UP. SP merger foreclosed Conrail's attempt 
to purchase the SP l i n e s . 
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Conrail's Search f c r a Strategic Partner 

22. The STB decision i n the UP SP case ••jas percei'/ed to clarif-y 
and confirm the ti.'pes cf merger benefits and e f f i c i e n c i e s •.̂ ;hlch. the 
STB would f i n d to be m the public i n t e r e s t and the t-̂ 'pes of remedies 
fer cem.petiti'/e concerns that the STB would consider appropriate. In 
addition, c.ha.nges i n the time lim.its for STB merger reviews -̂ rere made 
in the go'v'erning statute and m STB procedures, ; ; i g n i f i c a n t l y red^xcmg 
the time period fer com.pletion of the merger review process. These 
de-.-elopm.ents were believed to provide opportunities to Ccnrail to 
expand i t s r a i l operations through a s t r a t e g i c a l l i a n c e with anot.her 
r a i l r o a d . At the same tim.e, they generated a r i s k of a h o s t i l e tender 
o f f e r and also raised fears that Conrail might be l e f : behind i f 
further consolidation occurred without Conrail. 

23. In l i g h t of these developments, Conrail continued to anal-yze 
-ts s t r a t e g i c a l t e r n a t i v e s , including consolidations w i t h other 
r a i l r o a d s . Conrail devoted substantial time and energy m 1995 and 
1996 to deter.-^iiiing what s t r a t e g i c a l t e r n a t i v e would o f f e r the 
greatest opportunities to i t s constituencies, including i t s 
shareholders, custom.ers and the public. 

At no time did the Conrail Board elect to put Conrail on the 
auction block f o r sale to the highest bidder. 
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The September 25-26, 1996 Conrail Board Retreat 

25. The r e s u l t s of Conrail's analyses were put before the Conrail 
B-_-ard on September 25 and 26, 1996, during t.he Board's retreat m 
li a e n i e r , Pennsylvania. Presentations -̂ êre made concerning possible 
strategic partnerships, the state of the industr-y, and the "economic 
c r i e r i t i e s ef Cor.rail. Management recommended to the Board that -i 
cemi^ination --v-it.h CSX was Conrail's most attracti-.'e opportunity. A 
strategic combination w i t h CSX was predicted to y i e l d $150 m i l l i o n per 
•.•ear m greater b e n e f i t s than those obtainable i n a combination -.^ith 
Nerfelk Southern. T.hece ben e f i t s included enhanced revenue 
opportunities by j o i n i n g CSX's steam coal and phosphate f e r t i l i z e r 
producers with Conrail's generating ^.lant and farm consumers,-
"expansion of Conrail's service area throughout Florida (where Ncrfolk 
Southern had l i t t l e reach),- tremendous enlargement of Conrail's 
smale-line service; and greater opportunity f c r improved 
p r o ! i t a b i l i t y through reduced operating r a t i o s and enhanced management 
and operating e f f i c i e n c i e s . 

:'G. During the presentation, the Board also considered Norfolk 
Soutnern's ongoing i n t e r e s t i n acouiring Conrail, and LeVan apprised 
tne Board of h i s recent contacts with Goode, i n which Goode had 
expressed Norfolk Southern's i n t e r e s t i n purchasing Conrail. 

^7. After duly considering a l l ot these factors over the course 
of the two-day r e t r e a t , Conrail's Board reaffirmed that Conrail was 
not for c^le,"and authorized Conrail management to i n i t i a t e 
negotiations w i t h CSX to explore thi» p o s s i b i l i t y of a strategic 
combination w i t h CSX. 

Pursuant t o the Board's d i r e c t i o n s , Conrai] management and i t s 
.eaal and f i n a n c i a l 
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ad'.'i.= ors p a r t i c i p a t e d m early October i n frequent and intensi-/e 
negotiations -vith CSX tc hammer out the term.s of a possible m.erger 
agreement. LeVan -established early on Conrail's requirements f o r an;/ 
such aareem.ent, i t . luding a t u l l and f a i r price f o r Conrail's 
s.hareholders and a true merger-cf-equals i n 'Arhich the management and 
Beards ef Directors of both^CSX and Conrai' -vould pla-y an instrumental 
role m the combined e n t i t y ' s operation and development. 

29. In pursuing negotiations with. CSX, Conrail and i t s Board also 
re-ected any notion of p u t t i n g Conrail up for public auction, because 
an'auction approach r a i n e d a substantial r i s k that, gi'/en the small 
number of p o t e n t i a l bidders, one bidder might collude w i th another 
competitor and pu.vchase Conrail f o r a lower p r i c e . Such collusi-.^e 
bidding would, thus, r i s k losing CSX as a partner and deny Conrail's 
iaarenolders higher share value. I n fa c t , as f u r t h e r set f o r t h herein, 
CSX and Norfolk Southern had considered a j o i n t b i d i n the recent 
past; therefore, an auction approach would have been detriruental to 
achieving the best transaction f o r Conrail, i t s shareholders and i t s 
other ccnstituencies. 

30. Conrail i n i t i a l l y pursued a stock-for-stock exchange wit h 
CSX, but u l t i m a t e l y considered ether structures because of the 
po t e n t i a l f o r d i l u t i o n of CSX's stock. Conraxl also continued to 
reje c t an all-cash merger because Conrail's shareholders would not 
.have continuing p a r t i c i p a t i o n i n the combined company and because the 
merger would become a taxable transaction. The companies f i n a l l y 
agreed upon a structure of 40% cash and 60% stock, which yielded an 
e f f i c i e n t transaction i n l i g h t of CSX's e x i s t i n g c a p i t a l s t ructure. 

The "price" u l t i m a t e l y negotiated wich CSX was at the high end of 
prices paid i n 
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ether l a i l r o a d m.ergers. At the then-current prices, the m.eraer 
reflected c^er a 30% premium for Conrail shareholders, and a prem.ium 
ef over --.% i f the Conrail t r a d i n g priee was adjusted fer price 
d i s t e r t i c n due to recent take-over speculation. The r e l a t i v e -/alues 
were dramatically superior to t.he premium that Good'̂  had re-ected m 
19 9'i . 

32. The governance terms of the agreem.ent negotiated were also 
impcrtant a.nd fa-.'orable to Conrail and ensured that Conrail's -/ariov-
eens.-.ituencies would be treated f a i r l y and favorabl'y bv, and would be 
f u l l p a r t i c i p a n t s i n , the combined e n t i t y : 

(a' The new e n t i t y ' s headqua.rters would be located m 
Philadelphia; 

b) LeVan would be President of the r a i l r o a d operations 
i n i t i a l l y and succeed CSX's Chairman and Chief Executi-v'e Officer, 
John W. Snow ("Snow"), as Chief Executive O f f i c e r of the holding 
company m two years; 

'c) Half of the board seats and committees of the combined 
e n t i t y -would be f i l l e d by Conrail d i r e c t o r s ; and 

(d) Shareholders would maintain a s i g n i f i c a n t continuing 
eq'iity i n t e r e s t i n the combined e n t i t y . 

33. These management discussions with CSX were reported to the 
Conrail Board at a meeting cn October 10, 1996. 
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The October 14, 1996 Conrail Board .Meeting 

34. On October 14, 1996, the Conrail Board gave f i n a l 
consideration to the proposed Conrail.CSX st r a t e g i c merger. The Beard 
was presented with a d e t a i l e d anal'/sis of the relati-/e benefits of a 
Ccnrail,CSX strategic merger, which included, among other things, high 
p o t e n t i a l growth, high synergistic p o t e n t i a l , a d i v e r s i f i e d customer 
base, expanded service partnerships with u t i l i t i e s , coal producers, 
a.nd other customers, greater s i n g l e - l i n e rvice and ot.her benefits 
for customers, operating savings, the be _ i t of the s i m i l a r eperatma 
and commercial -/isions that per^/aded the two companies and good 
s t r a t e g i c placement f o r Conrail m ongoing industry-wide 
consolidation. In addition, the Board was presented wit h a comparison 
of the £;tructure of the CSX and Norfolk Southern operations and 
analyses of the fairness of CSX's purchase price. 

35. A f t e r determining that the merger was i n the best interests 
of Conrail, the Board unanimously agreed, and m a separate vote the 
outside d i r e c t o r s unanimously agreed, to appro-/e the Conrail/CSX 
s t r a t e g i c merger and enter i n t o a merger agreement. 

The Merger Agreement 

36. That same day, October 14, 1996, Conrail and CSX executed the 
Merger Agreement. The Merger Agreement includes the fol l o w i n g terms: 

(a) A tender o f f e r (the " I n i t i a l Tender") f o r up to 19.9< of 
Conrail's shares at a price of $92.50 per share 

(b) A Special Shareholders Meeting ("First Shareholders 
Meeting") cu r r e n t l y scheduled for December 23, 1996, to consider 
an amendment to Conrail's A r t i c l e s of Incorpor<.tion to opt-out of 
Chapter 25, Subchapter E of the BCL (the " A r t i c l e s AmendmCiit") . 
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(c) I f Ccnrail s.hareholders appro-.'e the A r t i c l e s Amendm.ent, 
a second tender o f f e r f or up te an*addi-lenal 20.1% ef Ccnrail 
shares at a price of $92.50 per share, representing a premium ef 
more than 30% over Conrail's"October 15, 1996 stock price 
"Second CSX Tender Offer") . 

d) A Special Shareholders Meeting the "Second Shareholders 
Meeting") at which Cor.rail shareholders w i l l have the opportunity 
te appro'/e er re j e c t the s t r a t e g i c merqer. 

I f approved at the Second Shareholders Meeting, a merger 
w i t h Conrail under -vhich Conrail shareholders • v i l l receive 
1.85619 shares of CSX stock f o r each share of Conrail comm.on 
stock. 

(f ) A provision that the board of diroc t o r s of the sur'/i-/i.ng 
corporation w i l l be divided equally between di r e c t o r s selected b-y 
Conrail and d i r e c t o r s selected by CSX. 

ig) Location of the corporate headquarters of the combined 
e n t i t y i n Philadelphia, PA, with LeVan as the immediate President 
and chief Operating O f f i c e r of the con-Jeined e n t i t y , his selection 
as the Chief Executive O f f i c e r of the combined e n t i t y i n two 
years, and his s e l e c t i o n as Chairman of the combined e n t i t y i n 
four years. 

A copy of the Merger Agreement i s not attached hereto because i t i s 
extreiriely lengthy and because i t i s already i n the possession of 
Counterclaim-Defendants. 

37. On October 15, 1996 Conrail p u b l i c l y announced that i t had 
agreed to a s t r a t e g i c merger with CSX. In accordance with the Merger 
agreement, on Octo.ber 16, 1996, CSX commenced the I n i t i a l Tender to 
purchase up to 19.9% of the shares of stock of Conrail at a price of 
$92.50 per share. Conrail concurrently f i l e d a Schedule 14D-9 with t.he 
Securities and Exchange Commission ("SEC") and recommended the I n i t i a l 
Tender to Conrail shareholders. 

38. The Conrail/CSX strc'tegic merger met with immediate praise 
from the f i n a n c i a l com:nunity. 
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Norfolk Southern's Schem.e to 
Sabotage the Conrail CSX Strategic Merger 

39. In I t s Complaint, Ncrfolk Southern has alleged '"hat af a 
meeting of the Norfolk Southern Board on SeptemJ^er 24, 1996, Goode was 
directed by his Board to contact LeVan and present LeVan w--h a 
concrete proposal for a combination ef Nerfelk Southern ar.d Conrail. 

40. Goode has misrepresented that he called LeVan a f t e r --he 
Norfolk Southern Board meeting on September 24 and before Conra-I's 
strategic meetings on September 25 and 26. 1996, m Ligonier I r ^ac" 
Gcode did not make t h i s c a l l to LeVan, and he never t o l d LeVan t'-at he 
nad a concrete proposal or that he wanted to make a prosentation""-o 
tihe Board. Moreover, at that time no concrete proposal had been* 
form.ulated by Norfolk Scut.hern. 

41. Upon learning of the Conrail/CSX s t r a t e g i c merger 
announcement, and knowing that he had f a i l e d to carr-y out the recent" y 
expressed wishes of his Board, Goode and otners on behalf of Norfolk" 
Southern immediately began formulauing a scheme to destroy the merger 
take over Conrail or c e r t a i n of i t s key assets, damage f i n a n c i a l l y the 
meraed Conrail-'CSX company and reduce i t s a b i l i t y to compete with 
Norfolk Southern, and/or disrupt the merged e n t i t y ' s relationships 
with current and prospective business partners, customers and 
employees. 
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( l : Ncrfolk Southern's Hostile Tender Offer a.nd i t s False a-d 
Misleadi.ng Public Statements About the Offer and the 
Conrail,'CSX Merger Agreem.ent 

42. Norfolk Southern announced an i l l u s o r v and unla-vfull-/ 
cenditiened h c s t i l e tender o f f e r (and i n i t i a t e d a m.edia cam.paign 
eencerning the o f f e r ) s p e c i f i c a l l y designed t o : (1; deceive" Ccnrail 
sharencleers i n t o tendering t h e i r shares to Norfolk Southern and not 
te CSX and/or -/ote against the steps necessary to consumm.ate the 
merger; <2) induce Conrail or CSX to breach and/or term.inate the 
Merger Agreement; and/or ;3) deny Conrail and i t s shareholders the 
future benefits of the s t r a t e g i c merger and future prospecti-/e 
business r e l a t i o n s a r i s i n g from the merger. 

43. On October 23, 1996, Norfolk Southern announced that i t weuld 
launch an u n s o l i c i t e d tender o f f e r for 100% of Conrail's shares at 
flCO per share, conditioned, among other things, upon: (a) s u f f i c i e n t 
financing f o r the tender o f f e r ; (b) a f f i r m a t i v e action by the Board er 
shareholders cf Conrail to render Chapter 25, Subchapter F of the BCL 
inapplicable to the o f f e r ; (ci termination of the Merger Agreement 
"according to i t s terms or other-vise"; and (d) the m a p p l i c a b i l i f y or 
m-.-alidity of Conrail's Shareholder Rights Plan. 

44. Norfolk Southern's o f f e r contained material conditions that 
I t must have known could not and would not be s a t i s f i e d by i t s 
expiration date -- i n p a r t i c u l a r , termination or breach of the 
Ccnrail CSX Merger Agreement. Given the conditions imposed by Norfolk 
Southern i t s o f f e r was a p t l y described b-y Norfolk Southern's own 
expert witness as a "pie i n the sky." Hearing, Nov. 18, 1996, Tr. 85. 

45. The e n t i r e tender o f f e r was an attempt to coerce and induce a 
hreach cf the 

43 



Merger Agreement and tc mislead and manipulate the Conrail 
snarehclders and the i.n-/esting public. 

45. E'/en p r i o r to the opening cf trading on October 23 ''996 
senior executi-/es of^ Norfolk Southern m.et with securities analvsts to 

:g . _ 
ana..:.'Sts that: .1' the Conrail Board hcd no duty whatsoever -o auc-- en 
Cenrai..- .2' that Ccnrail had informed Norfolk Southern that Ccnrail 
was net f o r sale; and 3) that the tender o f f e r could not be 
ccnsumm.ated pursuant to i t s terms. 

4". Completion of the Norfolk Southern tender o f f e r was never 
pcssible because, as Norfolk Southern well knew or should have known 
when i t announced i t s tender o f f e r , the Merger Agreement s p e c i f i c a l l v 
precluded Conrail u n t i l A p r i l 13, 1997 ;er, i f e a r l i e r , the date en ' 
which the Merger Agreement i s terminated for any other reascn, such as 
the f a i l u r e by Conrail's shareholders to approve the meraer ^ t a 
meeting duly c a l l e d to -/ote thereon) from: ( i ) withdrawing or 
modifying, or p u b l i c l y proposi.ng to withdraw or modify, i t s approval 

j _ . _ ^ _ . _ _ , . ^ 

ng 
any competing proposa. ;such as the" Norf o." 

Southern tender o f f e r ) ; or ( i i i ) causing Conrail to enter i n t o any 
agreemer.t r e l a t e d to any such competing proposal. Indeed, Norfolk 
Southern knew t.hat the Conrail Board was under no o b l i g a t i o n ever to 
recommend the Norfolk Southern o f f e r . 



43. To bolster t h e i r scheme to disr*upt the Merger Agreeme.nt and 
strategic merger, Norfolk Southern and i t s subsidiaries emitted 
material information from the Schedule 14D-1 f i l e d -vit.h the SEC en 
Ccteber 24, 1996, regarding the im.pcssibility of Norfolk Southern 
paying to Conrail sharehcl3ors the SlOO per share i n i t s tender o f f e r , 
including t.he fact that the Norfolk Southern c.^fer could close cnl-y i f 
Ccnrail and CSX agreed to terminate the Merger /'greement cr i f the 
;>̂ eraer .Aareement were breached bv Conrail, •vith the r e s u l t i n g 
p o t e n t i a l dam.ages and ether legal consequences. 

In addition, Norfolk Southern and i t s subsidiaries omitted 
material miormation from, the d e f i n i t i - / e prox-y statement f i l e d on 
November 4, 1996, regarding Norfolk Southern's i n a b i l i t - y tc pay 
Ccnrail shareholders $100 per share i n accordance with i t s o f f e r and 
f a l s e l v insinuated that Norfolk Southern cculd force the Conrail Board 
to applv auction rules to a s t r a t e g i c merger of equals transaction 
where they do not apply. 

50. Norfolk Southern also launched an aggressi-ve and misleading 
media campaign, including f u l l page ads m the Wall Street Journal, 
New York Times, and Philadelphia I n q u i r e r i n an e f f o r t to dissuade 
Conrail's shareholders from voting to opt out of Subchapter 25E of the 
BCL and also to persuade them to make a f u t i l e tender of t h e i r shares 
to Norfolk Southern. The advertisements again misleadingly omitted 
material facts regarding the timing of Norfolk Southern's purchase of 
shares ( i . e . , that the Conrail shareholders could not successfully 
tender t h e i r shares to Norfolk Southern because Norfolk Southern's 
tender o f f e r was conditioned upon termination or breach of the 
Conrail CSX Merger Agreement), perpetuated the i l l u s i o n of an o f f e r 
that could r e s u l t i n the payment to Conrail shareholders 
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CO per share, and f a l s e l y insinuated that Norfolk Southern could 
^e the Ccnrail Board to apply auction rules to a str a t e g i c merger 
ea"uals transaction. 

51. Norfolk Southern's campaign of deceit and misinformation 
succeeded i n i l l e g a l l y m.ani^-ulating the market. Numerous in-zestcrs 
accepted Norfolk Southern's $100 o f f e r on i t s face without disceuntma 
the o f f e r ' s value based upon Norfolk Southern's i n a b i l i t y to actuallv" 
ccnsum.mate the tender o f f e r w i t n i n 180 days ( i t cculd never take place 
without the approval cf the Conrail Board). Some analvsts and 
investors also i n c o r r e c t l y i n f e r r e d that Conrail was being auctioned. 

(2) Norfolk Southern's Vexatious and Deceptive Lawsuit 

Cn October 23, 1996 -- the same day Norfolk Southern announced 
I t s tender o f f e r -- Counterclaim-Defendant Norfolk Southern and 
Kathr-/n B. McQuade ("McQuade") (Vice President - I n t e r n a l Audit ef 
Norfolk Southern) f i l e d the Complaint i n t h i s action. The Complaint, 
the proposed F i r s t Amended Complaint, and the Second Amended Complaint 
were -/e n f i e d by Henry C. Wolf, Executive Vice President - Finance* of 
Norfolk Southern. 

53. The lawsuit constitutes part of Norfolk Southern's scheme of 

preventing Conrail's shareholder's from 
having the opportunit-y to approve or rej e c t the proposed amendments to 
Conrail's A r t i c l e s of Incorporation; and (b) any steps toward 
consummation of the Merger Agreement. 

54. Norfolk Southern knew or i n the exercise of reasonable 
udgment should have 
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'<newn that i t lacked standing to sue Conrail, i t s Board or CSX. 
Tesperate to i n t e r f e r e -vith the Merger Aareement, however, Norfolk 
.•euthern hurriedl-y acquired 100 shares e5 Conrail stock i n someone 
else's nam.e and r e c r u i t e d Counterclaim-Defendant McQuade to j o i n the 
suit as a shareholder i n an e f f o r t to disguise i t s d e f i c i e n t 
"shareholder" deri-/ati-/e lawsuit. 

55. Central tc the lawsuit are allegations that Norfolk Southern 
offered Conrail a 1.1 to 1 exchange r a t i o i n 1994, that Norfolk 
Seuthern had a concrete proposal f o r combining with Conrail m 
Sectetrier 1996, and that therefore Conrail somehow has an obligat:en 
te'negetiate with Norfolk Southern concerning a possible merger. 
Norfolk Southern i n t e n t i o n a l l y made these faise and material-y 
misleading a l l e g a t i o n s e-v-en though Norfolk Southern and Goode knew, er 
in the exercise of reasonable judgment should have known th a t : ia) i t 
•vas^Ncrfolk Southern that walked away from a 1.1 to 1 exchange with 
" e r r a i l ; .b) Goode had no concrete proposal to make to Conrail m 
^fp-e-T-ier 1996; and (c) Conrail had no o b l i g a t i o n to negotiate with 
Nerfelk Southern at any time and had contractual obligations not to do 
se beginning i n October 1996. 

•̂6 This groundless and deceptive lawsuit was ised by Norfolk 
Southern as a basis f o r p u b l i c i z i n g the false allegations and 
misleading characterizations t h a t are the heart of 
Counterclaim-Defendants' improper, unlawful and u n f a i r scheme to 
undermine the Merger Agreement, prevent the merger, and impair 
Conrail's and CSX's future business r e l a t i o n s . 

57 On November 19, 1996, fol l o w i n g a two-day evidentiary 
hearing, the Court denied Norfolk Southern's request for preliminary 
-*-̂ Hunĉ i'/e r e l i e f on the grounds that P l a i n t i f f s were not l i k e l y to 
siic-eed on the merits of t h e i r claim, but t h i s decision only came 
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a f t e r Ccnrail and CSX -vere forced te spend substantial amounts m 
.;.egal fees, consultant fees, expert 'vitness fees, and ether costs a.-.d 
expenses related to that groundless l i t i g a t i o n . 

3 !.'orfolk Southern's Attempted I n t i m i d a t i o n of the Officers 
and Directors ef Conrail and CSX and S o l i c i t a t i o n cf a 
Breach of the Merger Agreem.ent 

53. Norfolk Southern and Goode have p u b l i c l y and cri-/ately 
attempted to i n t i m i d i i t e the o f f i c e r s and d i r e c t o r s of Cor.rail and CSX, 
m an e f f o r t to induce a breach or term.ination of the Merger 
-Agreement. These e f f o r t s at i n t i m i d a t i o n include statements by Goode 
t.hat, amcng other things, Ncrfolk Southern w i l l take a "scorched 
earth" approach, w i l l "stop at nothi.ng" to h a l t the strategic merger, 
and - v i l l "destroy" the deal, because Norfolk Southern's corporate 
pride IS at stake. A Norfolk Southern spokesman t o l d The Boston Globe 
on Nc-/emi;er 5, 1996, that "{w}e are pursuing t h i s 'vith a -/engeance. " 

Norfolk Southern and Goode have also p u b l i c l y and f a l s e l y alleged 
that the Conrail CSX s t r a t e g i c merger is being orchestrated by LeVan 
for his personal aggrandizement and to increase his pay. Norfolk 
Southern made these statements with the i n t e n t to deceive the market 
and to cause a breach of the Merger Agreement. Norfolk Southern has 
the temerity -wO make these charges despite the fact that i t knows f u l l 
w e l l , or in"the exercise of reasonaole judgment should have known, 
that provisions f o r corporate successors are common m merger 
agreements and that LeVan i s c u r r e n t l y under-compensated by industry 
standards. In f a c t , the Court s p e c i f i c a l l y found as follows: 

There have been allegations suggesting that the -vhole 
CSX-Conrail merger i s being motivated by Mr. LeVan or because i t 
would assure him by contract of certain higher personal income. I 
see nothing wrong with the merger agreement providing who - v i l l be 
the mam executi'/e o f f i c e r s for the 
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first few years after the completion of the merger, a.nd I 
think the '.vitnesses who testified explained vor-y ^l^ar" v whv 
It was really important that thev ha-.'e this assurance ' ' 
order that the merger should succeed. 

I can see wt.y the direc t o r s cf Conrail might -.'ery well want 
to be sure that t h e i r e x i s t i n g top executi-/e o f f i c e r would 
continue m top management i n the* merged corporaticn, a.nd "-hat 
the f i r s t board of di r e c t o r s at least w i l l consist equally'of 
former CSX and former Conrail board members. 

50. Norfolk Southern and Goode ha-ze also ac-i-/ely s o l i c i t e d CSX 
to breach i t s Merger Agreement with Conrail. Over the weekend^of 
November 2, 1996, Goode, who knew of Conrail's agreement with CSX, me' 
wit h Snow i n Williamsburg, V i r g i n i a . At that meeting, Goode produced a 
miap and proposed, w i t h the i n t e n t i o n to cause CSX to breach or 
Circumvent the i n t e n t of the Merger Agreement with Conrail, that 
Conrail's assets and r a i l l i n e s be divided between CSX and Norfolk 
Southern. In re t u r n , Norfolk Southern stated that i t would drop i t s 
tender o f f e r . 

This s o l i c i t a t i o n was an attempt by Norfolk Southern to 
r e - i n s t i t u t e the t a l k s which Norfolk Southern had held with CSX i n 
1995, wherein Norfolk Southern would have carved- up Conrail. 
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(4) Norfolk Southern's Public .Relations E f f o r t 'o '^a'se^v 
Portray tne Merger Aareem.ent to the In-/estina P-'b'--"-
Further Support of i t s Wrongful Scheme 

,ef.^..-f. .A. 
G2 . Norfolk Southern has launched an extensive nublic ^'^'af-'s 

•t designed to mislead the i nves t ing public and "sow doubt'a.nd"'** 
ccnfusien am.ong Conrail's shareholders and i n s t i t u t i o n a l 'n-'e^^cs 
concerning the economic v i a b i l i t y of the merger, to publi-'ly d-'spa-aae 
the business methods and :udgments of Conrail's a'-d CSX's =ca-ds " 
Directors, and to f a l s e l v suggest that t.he Ccnrail, CSX str a t e g i c 
merger was cemg undertaken by Conrail to benefit tne senior 
managem.ent of Conrail rather than the company and i t s ccnsti^uenc-'^s 
Norfolk Southern has, among many Cher examples, m.ade the following 
false public statem.ents knowing them tc be talsr^, with the i r t ^ n t '̂ e 
decei-.-e the market, and to pressure Conrail and CSX i n t o breaching^cr 
terminating the Merger Agreement: 

(a) I n prox-y s o l i c i t a t i o n materials dated Noveiriber 8, 1'596 
Norfolk Southern stated that Conrail shareholders have "nothma' 
to g.iin from approving the amendment proposal.' This statement'is 
fa l s e . Approval of the amendment proposal would create immediate 

Po t e n t i a l shareholder benefits, including a second tender o f f e r 
y CSX f o r Conrail shares, and would take a f u r t h e r step fevard 

r e a l i z i n g the benefits of the Conrail/CSX merger. 

(b) In a November 9, 1996 statement i n the Dow Jones 
Commodities Ser'/ice, 

(b) Norfolk Southern said i t would purchase the shares i n a 
manner that would provide an immediate cash pavment to 
Conrail Shareholders, 
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adding that Conrail Shareholders m.ay have te wait lon< 
v-c-o^ve the t o t a l -/al'ue of 'he CSX o f f e r . 

In addition, j u s t vesterdav, en December 4, 1996, Norfo-< 
Seuthern stated ixi a shareholder presentation that Norfolk 
'^out-h'=rn' s o f f e r e n t a i l s "«'i immediate valne" for Conrail 
shareholders, and that a -.'Ote against the Subchapter 25E opt cut 
would help "NS win" and would lead tc "higher and "m.ore 
im.mediate value" f o r Con:.-ail share.hoi ders. 

These statements are f a l s e . Norfolk Southern c u r r e n t l y 
cannot implement i t s o f f e r to pay any Conrail shareholders 
^or t h e i r * shares at the scheduled e x p i r a t i o n date ef i t s ct 

(c) In an ad-/ertisement i n the Wall Street Journal dated 
November 11, 1996, Norfolk Southern made the following false and 
mispleading statements : 

"•> The value of the back-end stock w i l l f l u c t u a t e with 
price of CSX stock, and there i s no do-, nside 
p r o t e c t i o n . " 

This statement i s misleading because i t only t e l l s part of 
the story -- shareholders w i l l also share i n any upside (a matter 
which the Court has found). 

Exactly the kind of two-tiered, coercive c f f e r that the 
Pennsyl-.^ania Fair Value Statute was intended to 
address." 

This statement i s f a l s e . F i r s t , the Pennsylvania Fair Value 
cta'-u'-e was intended to protect against h o s t i l e tender otters 
r h l ^ a bS-d of d i r e c t o r s has not approved or detennined are i n 
' K ^ ^ s t i n t e r e s t s of the corporatiSn. The CSX merger is a 
^ n e n d l y J?anK?tion apnroved'^and recommended by the ConraU 
i S a S bLause i t i s in'^-.he best i n t e r e s t of the corporation, 
considering a l l of i t s constituencies, second, 
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the CSX o f f e r i s neither c 
aareed: Fl; 

IS neither ccerci-/e nor unlawful, a-d 
uatien ef the CSX stock once, "as 1 — , as I se*̂  - ' 

ake tne m/itter mheren t lv u n f a i r , un lawful or ceerc .'it-.er inr.ere.nti-/ u.ntai: 

;oes not m.aximize shareholder value 

aces 

This IS false and m.isleadmg. In denvma Norfolk q--,-he>r" 
prelim.i.nary i n j u n c t i o n , the^'court s t k t e l : S.u-her.. a 

'Jnt.l the merger actually aces through i f -' --es -•-=' 
actual amount or valuation of the backend canno^'be^^ ' 
accurat'.^ly determ.i.ned CSX stock has apparent'v -- mav 
advance or i t may decline m the open market p r i o r to '>̂ e 
time t.hat the exchange actually takes place And •ve --a*̂ *-̂ -
na-/e no way of knowing •vhat that i s . = 

Moreover, the testimony revealed that CSX's i n t e r n a l 
?£?^S^$-="f 3,Pe- share -.-alue f o r the stock p o r t i o n of 
the cSX o f f _ r higher than the current market price, -vhich would 
s i o n i f i c a n t l y exceed Norfolk Southern's $110 per share o f f e r 

'd) In a Novem.ber 11, 1996 advertisement m the New "York 
.imes, Norfolk Southern stated that up to 100% of Conrail's 
snares , car be purchased by Norfolk Southern through a -/otmg 
t r u s t i n the near term. This is misleading. Norfolk Southern 
e i t h e r knew or i n the e cercise of reasonable iudgment should ha-.'« 
known, that without Conrail breaching or terminating i t s 
agreement with CSX, Norfolk Southern could not nurchase s^a-es 
pursuant to i t s o f f e r p r i c r to mid-April, 1997 * 

52 



:e; In Amendment No. 10 to Schedule 14D-1, Ex.hibit a 45 , 
f i l e d Oin No'/emiber 13, 1996 and appearing i n t.he New York Tim.es, 
Norfolk Southern stated: 

Norfoxk Southern and Conrail can beth boast overfunded 
pension funds, ensuring peace ef mind f o r r e t i r e e s . CSX's 
'claim, to fame i s i t s recent recognition as one of the "Top 
50 Com.panies -vith the Largest Underfunded Pension L i a b i l i t - y " 
-'footnote omitted}. CSX could merge i t s anemic fund with 
Conrail's, thereby using money accumulated for Ccnrail 
employees to fund*CSX's promises to i t s own employees. 

In addition, i n .Amendment No. 7 to Schedule 14D-1, Exhibit 
:a) .38), f i l e d on November 12, 1996, Norfolk Southern included 
rem.arks by Gcode at a tran s p o r t a t i o n conference which state: 

At the same time, I'd be concerned about my retirement. I'd 
want my overfunded Ccnrail pension fund to be combined -vith 
Norfolk Southern's overfunded pension fund. I •vould not •vant 
I t anvwhere close to CSX's, which had been on the Pension 
Benefit Guarantee Corporation's i i s t 
Pension Plans. 

Ten Most Underfunded 

This i s an attempt to mislead Conrail's retiree-shareholders 
i n t o b e l i e v i n g that the merger with CSX would jeopardize t h e i r 
retirement pensions by creating a plan that was unaerfu.nded. In 
fact, simple arit h m e t i c based on Conrail's and CSX's most recent 
annu.^1 reports demonstrates that the post-merger pension fund 
would be overfunded. 

,f) In a press release dated November 19, 1996, Norfolk 
Southern stated t h a t : 

Throughout two days of testimony before the D i s t r i c t Court, 
there was no dispute that Norfolk Southern's o f e r was 
f i n a n c i a l l y superior to CSX's. 

This statement i s f a l s e . The future 
back-end i s unknown. 

,'alue of the Merger 
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but i t m.ay 5-..bstantially increase to a value m excess ef 'lo--'~-< 
_:.eutnern's 'offer" . i n fa c t , the Court found at the hian-naT 
cased^upon tne testim.o.ny presented, that t.he relati-/e value 

:ffers -vas uncertain: 

U n t i l the merger ac t u a l l v goes through, i f - t -"-es 
actual amount cf -/aluation ef the back end cannc' be""*" 
accurately determ.med. CSX stcck has apparentlv -- ma-
aavance cr i t may decline m the cpen m.arket p r i e r '0*'̂ '=' 
time tne excnange a c t u a l l y takes place. And we real'v ha-/e 
nc -vay cf :<ne-ving -vhat that is . 

In Am.endm.ent No. 13 to Schedule 14D-1, Exhibit 'a) '47) 
f i x e d on No'/emJ:er 21, 1996, Counterclaim-Defendants stated that 
the cnly major conditicns that remain to be s a t i s f i e d are those 

r e q u i r i n g actions by Conrail's board of d i r e c t o r s " This 
statement i s m.aterially misleadi.ng m that i t suggests -hat 'he 
Conrail Board could f r e e l y chose to s a t i s f y the condition The 
statement does not disclose that Norfolk Southern's rema-ring 
conditions would require Conrail to "act" b-y breaching i'*s* 
Agreement with CSX or that, i f t.he .Merger Agreement i s to be 
terminated, the consent of CSX i s necessary. 
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'h^ Cn December 4, 1995, ri e r f c l k Southern ran a f u ^ . page 
advertisem.ent i n the Philadelphia Inquirer and tne Pittscurgn 
Post Gazette aimed at Conrail's shareholders, e-.r.p-oyees and 
r e t i r e e s that aaain m.akes false and m.ateriall^/ m.isleading 
statem.ents regarding the e f f e c t of the Conrail.CSX merger en^ tne 
-cbs and pensions cf Conrail's employees. Norfolk Southern also 
made t.he f o l l o w i n g statem.ent: 

Employees should also kno'v that a nurrier ef senior 
Conrail executi-.-es ha-/e been s e l l i n g Ccnrail shares not en_y 
pursuant to t.he CSX o f f e r but also m the open market^ Dees 
t h i s manifest a lack ef confidence i n the -.-alue and t..e_ 
chances of completion of CSX's propcsed deal, which wou^d 
have "5% of the remaining Conrail shares converted i n t o -SX 
stock m the back-end merger? 

This statement i s false and misleading. As disclosed i n Amendment 
No - to Conrail's Schedule 14D-9, Item 6, ce r t a i n of Conrai- s 
executives exercised stock options f o r t.he purpcse^of tendering 
to CSX a.nd thev continue to hold t h e i r remamiing '..onrail s..ares, 
thus demonstrating t h e i r confidence m the Conrai.. Ĉ X mergen 
T-hese '^xecuti-ves were only s e l l i n g t h e i r shares f o r the purpose 
of co-/ering the exercise price. Norfolk Southern's statem.ents are 
a -ielbera»-e attempt to scare and mislead Conrail's 
emp ! o v S l - t h I r l h o i d l r s and retiree-shareholders. F i n a l l y , Norfolk 
Sout.hbrn's statement that "Conrail Board action l i s } required" to 
s a t i s f y the N o r f o l k Southern o f f e r conditions i s materia^^y 
misleading f o r reasons already explained m t h i s paragraph 52. 

55 



_̂ , ; i ) r i n a i . y , Counterclaim-Defendants i n t e n t i o n a l " 
^a^sei-y i t e r the reasons explained abo-/e) sta'-ed --
aavertisem.ents f i l e d with the SEC that the m.erc 

14D-1, Exhibit ^a);12)) 

6 3. The conduct o3. lhe conduct of Norfolk Southern set f o r t h i n paragraphs 9̂ 
through 62 i s outrageous, wanton, malicious and oppressi-/e b-/*-pas--
of -vhich Conrail and CSX are e n t i t l e d to s i g n i f i c a n t dam.ages "'* 
including p u n i t i v e damages. 

The Conrail Board's Judgment with Respect to Subsequent E-/ents 

On November 5, 1996, CSX increased i t s tender f o r 19 9% of 
conrail's snares from $92.5 to $110. 

,̂ * November 5, 1996, the Conrail Board met to consider 
Norfolk Southern's and CSX's proposals. The Board also addressed 
m.eetings that occurred between CSX and Norfolk Soi-thern on Nc/emJoer 2 
ana 3, 1996, m wrich CSX and Norfolk Southern discussed the d i v i s i o n 
befveen them of material assets of Conrail. The Board expressed 
concern that Norfolk Southern and CSX might decide to j o i n together 
and carve up Conrail. ^ j ^ 

66. In l i g h t of these and ot.her events, Conrail dem.anded that a 
prc^-ision be added to the Merger Agreem.ent by which Conrail and CSX 
•vouid agree not to separately discuss, 
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cr enter i n t o anv agreement, •vith anv r a i l r o a d regarding the assets cr 
securities of Ccnrail. For i t s part,' CSX agreed te increase i t s tender 
.ff e r to $110 per Sihare, an increase cf ever 3600 m i l l i o n frcm CSX's 
pre-/io-us o f f e r " and dem.anded an extension of the 180-da-y no-
" s e l i c i t a t i o n p r c / i s i o n to 2~C da-ys. 

5" A f t e r considering a l l releva-it factors, the Conrail Board 
decided to r e j e c t Ncrfolk Southern's u n s o l i c i t e d bid and a f f i r m the 
newi-.' enhanced Mergor Agreement with CSX. The Board found that the 
Ccnrail CSX s t r a t e g i c m.erger eentinued to provide the greatest evera-1 

„ c . ^ " - " = 

;e e f i t to Conrail^ard i t s various censtifuencies. 

68. On No-.-ember 1996, Norfolk Sout.nern raised i t s h o s t i l e , 
u - l a w fully conditioned takeo-/er b i d for Conrail to $110 per share. Th 
"enrail Board recom,mended on November 13, 1996 that shareholders not 
•-'=nder t h e i r shares pursuant to the revised Norfolk Southern tender 
"^'fer, because, among other things, shares tendered i n t o the Norfolk 
Southern c f f e r , which was to expire on November 22, could not be 
accepted f o r payment under the terms of that o f f e r . The Norfolk 
=:eu'hern tender o f f e r has now been extended to December 16, 1996. 
-"c^-a-l's Board also recom.T.ended that shareholders who desire to 
re*cei'.'e cash now f o r a p o r t i o n of t h e i r shares tenaer to the o f f e r of 
CS.X, which expired on November 20. 
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The Conrail Board Exercised i t s Proper Business Judgment Under the EC: 

69, The Conrail Board's decision to pursue, appro-/e, e.nter m'o, 
and recommend the Merger Aareement -vith CSX •vas the" result ef ~a 
careful and deliberate analyses cf the s t r a t e g i c alternati-/es 
a-/ailable to Conrail . That analysis led to a reasoned decision tha' 
brings te a l l of Conrail's constituents the unique benefits of t h i s 
s t r a t e g i c merger ef equals. 

70. This d e l i b e r a t i v e process was recognized m the Court's 
decision: 

Section r e i t e r a t e s that i n considering the e f f e c t s of 
a.ny action, d i r e c t o r s may consider the e f f e c t s on stockholders, 
employees, suppliers, customers and the communities i n w.hich the 
o f f i c e r s and/or f a c i l i t i e s are located and a l l P3rtinent factors, 
and that no factor need be predominant. 

In t h i s case there has not been shown any type of lack cf 
good f a i t h a f t e r a reasonable i.n-/estigation by any d i r e c t o r so 
far as I have been able to determine from the e-zidence that has 
been presented, including any of the e.-t,hibits that have been 
presented, and c l e a r l y i f there i s any evidence at a l l of such of 
which I say I f i n d absolutely none on the present record, i t has 
not been proven by clear and convincing evidence. . . . 

For t h i s reason alone, the grant of preliminary i n j u n c t i o n 
as I see i t may not be granted. Basically i t seems to me that the 
p l a i n t i f f s are contending that the sole or at least the primary 
consideration by a board of d i r e c t o r s i n considering a competing 
o f f e r by p o t e n t i a l acquirers of the c o n t r o l of a corporation 
should be which competitor o f f e r s the best short-range price or 
p r o f i t f o r shareholders. Clearly Pennsylvania s t a t u t o r y law is 
expressl'. against such a contention. 

(Emph-:*sis added) . 
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MONETARY DA.MAGES CAUSED CR THREATENED BY 

NORFOLK SOUTHERN'S CONTUCT 

"1 . .As a d i r e c t and proximate result of the acts and emissions of 
Counterclaim-Defendants, as set f c r t h m t h i s Counterclaim, 

-enrail and CSX ha-ze suffered, w i l l continue to suffer, and are 
'u'-^her threatened with, severe economic i n j u r i e s and damages 
'-eludi.ng, am.ong other things, loss ef the bargain negotiated bet-veen 
- ~ - - a i l and CSX, the loss of present and prospective business 
.̂= 'atiens and other economic benefit:; as a res u l t of the strat e g i c 
-e--ger, and the r e s u l t a n t consequent ..al and in c i d e n t a l dam.ages from. 
' •-r-lolK Southern's conduct, and attorneys' fees, consultant fees, 
"e-<p»̂'- fees, court costs a.nd other expenses incurred m defendi.ng 
against the i l l e g a l and improper actions of Norfolk Southern. 

REQUEST FOR PUNITIVE DAMAGES 

"2 The conduct of Counterclaim.-Defendants Norfolk Southern, 
A'-antic A c q u i s i t i o n and McQuade, and of co-conspirators/aiders and 
abettors Goode and Wolf, i s and has been i n t e n t i o n a l , malicious, and 
cf such a nature to warrant the imposition by t h i s Court of 
substantial p u n i t i v e damages. 

COUNT ONE 

Norfolk Southern's Tortious Interference with 
Conrail's and CSX's Contractual Relationships 

Paragraphs 1 through 72 are incorporated by reference as i f f u l l y 
set f o r t h herein. 

-4 In I t s ongoing campaign to destro-y the Merger Agreement and 
the Conrail CSX s t r a t e g i c merger and to i.nduce Conraix and/or CSX to 
breach the Merger 



agreem.ent, rJc-fck Southern made false statemen'= ef ma'e--a-
ind omitted m.aterial facts that -vere and are necessar-/' 'o"mak« = -
of t.neir statements not false or misleading m Ne-felK Set-^-n^r*'* 
^ I S f ' ^ ' C ^ l ' ^ J - ' ^ ^ l matenals pursuant to Schedule 14A a.nd . ch^'dul- - 4D-" 

^ J " am.endments/.hereto, m centmui.ng v i o l a t i o n of s i c t i o n i 9 ' 
-v ,.bi, x4;ai, ,d), ana :e,' of the Excha.nge Act of 19-54 i": 'r ' 
ss.ss. 81, -Sj;b), 78n;a), - 8 n ! d i ( l ) , -gme), and the' ru!-s ' an^' 
regulations prom.ulgated thereunder. i-u-_b an.. 

In connection -v-th t h e i r stated i n t e n t i o n tc purchase sharps; Conrail stock and m -v,» 1 " _ J ^ s n a r e s 
S l : ^ ^ - f??^'^ ^̂ ^̂  ;fF^^^ " -̂he false impresrien that* i t vas' 
ready, wi.lmg, and able to make a t r u l y competiti-/e and del - •'PV--,H-o 
=;;:J;,/°^:^^\Sout.hern .has -vith an i.nCent ?o'decei-/e%anipuia?Mnd 
defraud, made faxse and m.isleadi.ng statements or emissions of ma'or-al 
.acts 'upon which Conrail' s shareholders or other past or prosper-I-/S 
Pl^f;S^^^-^^ = %2^h^s^s would and did r e l y m te.nderi.ng and^m deciding 
vhetner and at what p n c e to tender t h e i r shares to Norfolk <̂ ou'''̂ e-n 
and, or CSX, and may r e l y i n casting t h e i r votes at cri'ica"! -•an'-"'*û os 
m the consumm.ation of the merger, and ha-/e otherwise used'ahd " '" 
employed manipulative and decepti-/e devices and contri-zances as 
a.^eged above m continuing v i o l a t i o n of Sections 9 and 10(b) cf the 
exchange Act cf 1934, 15 U.S.C. ss.ss. 78i, 78j(b), and the rales and 
regulations promulgated t.hereunder. ^ 

"6.,Norfolk Southern through the i l l e g a l , im.proper, unprivileged 
and u n f a i r conduct described above, and with the intent to harm 
^ o n r a i l and CSX, .has i n t e n t i o n a l l v , wrongfully, and t o r t i o u s l y 
^"5?^:?*^^' ^^'^ continues to do so, through i l l e g a l and improper means 
with the Merger agreement between Conrail and CSX and the contractual 
r e l a t i o n s 
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between Conrail and CSX and between Conrail and i t s shareholders. 

~" . Counterclaim.-Defendant McQuade, as -veil as Gcode and Welf, 
:cnspired -vith, and aided and abetted Norfolk Southern's deliberate 
course of t o r t i o u s interference •vith contracfual r e l a t i o n s as set 
forth above. 

COĴ TT TWO 

Norfolk Southern's Tortious Interference With 
Conrail's and CSX's Prospective Contractual Relationships 

set 
Paragraphs 1 through 77 are incorporated by reference as 

f c r t h herein. 
:ully 
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80 Counterclaim-Defendant McQuade, as well as Goode and Wolf, 
conspired w i t h , and aided and abetted Norfolk Southern's deliberate 
course of t o r t i o u s interference with prospective r o n t r a c t u a l relations 
as set f o r t h above. 
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COUNT THREE 

r.'orfolk Southern's I n t e n t i o n a l I n f l i c t i o n of Harm on Conrail and CSX 

Paragraphs 1 through 80 are incorporated b-y reference as i f f u l l ' / 
set f o r t h herein. 

32. Norfolk Southern, through the i l l e g a l , improper, 
unpri'/ileged, u n f a i r , and u n j u s t i f i e d conduct described abo-/e, and 
•vith the i n t e n t to harm Conrail and CSX, has and continues to i n j u r e 
the legall-y protected i n t e r e s t s of Conrail and CSX. Those int e r e s t s 
incl'ude, but are not l i m i t e d to: the r i g h t to consummiate Conrail's 
s t r a t e g i c merger -vith CSX; the r i g h t to have that merger considered in 
an orderl-y fashion by Conrail's shareholders; the r i g h t of the merged 
e n t i t y to enjoy unfettered relationships with i t s prospecti-/e business 
partners, customers and employees; and the r i g h t to be free from the 
t o r t i o u s , defamatory campaign of deceit being waged by Norfolk 
Southern. 

This conduct, together with the conduct more f u l l - / set out abo-/e 
and the other counts alleged herein, i s t o r t i o u s and i s causing 
s i g n i f i c a n t and i n t e n t i o n a l damage to Conrail and CSX. 

84. Counterclaim Defendant McQuade, as well as Goode and Wolf, 
conspired w i t h , and aided and abetted Norfolk Southern's deliberate 
course of i n t e n t i o n a l , u n j u s t i f i e d culpable conduct set f o r t h above. 

COUNT FOUR 

Norfolk Southern's Unfair Competition 

Paragraph 1 through 84 are incorporated by reference or i f f u l l y 
set f o r t h herein. 
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86. Norfolk Southern's campaign of deceit and i,-isrepresentatlen 
designed to confuse and mislead Ccnrail shareholders, and disparage 
:he conduct of the Conrail Board, together with the other t a c t i c s ind 
3chem.es set f o r t h above, c o n s t i t u t e unfair competition that i s 
central-/ to honest comm.ercial pxactices and f a l l s below any minimum 
standaras of f a i r dealing and legi t i m a t e competitive conduct. 

87. Counterclaim Defendant .McQuade, as well as Goode and Wolf, 
conspired with, and aided and abetted Norfolk Southern's deliberate 
course of i n t e n t i o n a l deceit, misinformation and disparagement set 
f c r t h above. 

COL^ FIVE 

C i v i l Conspiracy 

88. Paragraphs 1 through 8" are incorporated by reference as i f 
set f o r t h n »rein. f u i i y 

39. Norfolk Southern has conspired with, among others, Goode, 
Wclf and McQuade to commit many of the actions described above, 
including, without l i m i t a t i o n , the i n s t i t u t i o n of a groundless, 
deceptive lawsuit and the dissemination of false and m.isleadmg 
statements. 

90 On information and b e l i e f , Counterclaim-Defendant Norfolk 
Southern combined and cons^pired w i t h Goode, Wolf and McQuade with a 
comm.on purpose t o undertake to do an unlawful act and/or to do a 
'awful act by unlawful means or f o r an unlawful purpose, and took acts 
"n furtherance of the conspiracy, as set f o r t h above. 
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PRAYER FCR RELIEF 

WHEREFORE, Conrail a.nd CSX request that t h i s Honorable Court: 

Enter a judgment i n favor of Conroil and against 

requests that t h i s Court award Conrail the costs of t n i s action and 
I t s reasonable atterney's fees. 

2. Enter a judgment m favor of CSX and against 
Counterclaim-Defendants, i n d i v i d u a l l y , j o i n t l y ^ a n d severally, i n an 
amount m excess of $50,000, exclusive of inte-,-est and costs, togef-her 
w i t h an appropriate award of pu n i t i v e damages. CSX f u r t h e r req-uests 
th a t t h i s Court award CSX the costs of t h i s action and i t s reasonable 
attornev's fees. 

3 . . Grant such other and f u r t h e r r e l i e f as may be necessary or 
r i a t e . appropj 

.RTRY TRIAL DEMAND 

Conrail and CSX hereby demand a t r i a l by j u r y on a l l issues 
r a i s e d i n the foregoing Counterclaim. 
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""ated: DecemJDer 5, 1996 

BALLA.RD SPAHR ANDREWS i 
INGERSOLL 

Respectfully subm.xtted, 

BUCHANAN I.-̂ GERSOLL 
PROFESSIONAL CORPORATION 

Da-/id H. Pittinsk-y, Fsqu,.re 
PA ID #04552 

l''35 Market S t r r a t 
51st Floor 
Philadelphia, PA 19103-7599 
:215) 065-8500 

and 

Theodore N. Mirvis, Esquire 
Paul K. Rowe, Esquire 
George T. Conway, Esquire 
WACHTELL, LIPTON, ROSEN & KATZ 
51 West 52nd Street 
New York, NY 10019-6150 
(212) 403-1000 

Counsel f o r CSX Corporation 

Thomas L. VanKirk, Esq-uire 
PA ID #01583 

Stanley Yorsz, Fsquire 
PA ID #28979 

Anthony J. Guida Jr. 
PA ID #47103 

Raymond McGarry, Esquire 
PA ID #56520 

Sheila Smith DiNardo, . Esq-uire 
PA ID #62994 ' 

and 

John Beerbower, Esquire 
Gerald Ford, Esquire 
Matthew C. Garrison, Esquire 
J e f f r e y R. Knight, Esquire 
Cravath, Swaine & Moore 
825 Sth Avenue 
Worldwide Plaza 
New York, NY 10019 

Counsel f o r Conrail Inc. 
and the I n d i v i d u a l Defendants 
David M. LeVar., H. Furlong Baldwin, 
Daniel B. Burke, Roger S. H i l l a s , 
Claude S. Brinegar, Kathleen Foley 
Feldstein, David B. Lewi.=;, 
John C. Marous, David H. S-vanson, E. 
Bradley Jones and Raymond T. Schuler. 
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CERTIFICATE CF SERVICE 

T.he undersigned hereby c e r t i f i e s that cn t h i s Sth day of 
December, 1996, true and correct copies of the foregoma An̂ ŵer and 
Defenses ef Conrail, CSX and the Ind i v i d u a l Defendants to Second 
.Amended Ccmplamt and Counterclaim ef Conrail and CSX were ser-/ed --la 
fax and f i r s t class United States Mail, postaae prepaid as f - - l i — v s * 
Mary A. McLaughlin, Esquire DECHERT, PRICE i RHODES 4000 Be"' ;.t^an'-c 
Tc'ver 1717 Arch Street Philadelphia, PA 19103 

Steven J. Rothschild, Esquire 
SKADDEN, ARPS, SLATE, MEAGHER I- FLOM 

One Rodney Square 
P.O. Box 63 6 

Wilmington, DE 19899 

Stuart H. Savett, Ss-^uire 
SAVETT, FRUTKIN, PODELL i RYAN, P.C. 

Walnut Place 
In Society H i l l , Suite 5080 

320 Walnut Street 
Philadelphia, PA 19106 
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SECURITIES AND EXCHA.NGF COMMISSION 
Washington, D.C. 20549 

SCHEDULE 14D-1 
'Amendment .\o. 17) 

Tender Offer Statement Pursuant to Section 14(d)(1) 
of the Secunties Exchange Act of 1934 

Conrail Inc. 
(Name of Subject Company) 

Norfolk Southern Corporation 
Atlantic Acquisition Corporation 

(Bidders) 

Common Stock, par value $1.00 per share 
(including tbe associated Common Stock Purchase Rights) 

(Title of Class of Secunties) 

208368 10 0 
(CUSIP .Number of Class of Secuniies) 

Series A ESOP Convertible Junior 
Preftrred Stock, without par value 

(Including ibe associated Common Stock Purchase Rights) 
(Title of Class of Securities) 

Not Available 
(CUSIP Number ot Class of Secunties) 

James C Bishop. Jr. 
Executive Vice President-Law 
Norfolk Southem Corporation 

Three Commercial Place 
Norfolk Vireinia lZ: iC-2m 

Telephone: (757) 629 2750 
(Name. Address and Telephone Num^ -r of Person Authorired 
to Receive Notices and Communications on Behalf of Bidder) 

with a copy to: 
Randall H. Doud, Esq. 

Skadden, .\rps. Slate, .Meagher & Flom LLP 
•>19 Third .\venue 

New Y ork. .New York 10022 
Telephone: (2'2) 735-3000 
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This Amendment Nc. 17 amends Uie Tender Offer Statement on Schedule 14D-1 filed 
on O-.ober 24. 1996, as amended (the "Schedule 14D-1"). by Norfolk Southem Corporation, 
a Virginia corporation ("Parent"), and its wholly owned subsidiar>', Atlantic Acquisition 
Corporation, a Pennsylvama corporation ("Purchaser"), relatmg to Purchaser s offer to purchase 
all cutstandin'j shares of (i) Conmion Stock, par value Sl.OO per share (the "Common Shares"), 
and (ii) Series A ESOP Convenible Jumor Preferred Siock, without par value (the "ESOP 
Preferred Shares" and. together with the Common Shares, the "Shares"), of Conrail Inc. (the 
"Company"), including, in each case, the associated Common Stock Purchase Rights, upon the 
terms and subject to the conditions set forth in the Offer to Purchase, dated October 24, 1996 
(the "Offer to Purchase") as amended and supplemented by the Supplement thereto, dated 
November 8, 1996 (the "Supplement"), and in the revised Lener of Transmittal (which, together 
w th any amendments or supplements thereto, constimte the "Offer"). Unless otherwise defined 
herein, all capitalized terms used herein shall have the respective meanings given such terms in 
the Offer to Purchase, the Supplement or the Schedule 14D-1. 

Item 11. .Material to be Filed as Exhibits. 

Item 11 is hereby amended and supplemented by the followmg: 

(a)(52) Press Re'ease issued by Parent on December 8, 1996. 

(a)(53) Parent s Proxy Statem.'iit Supplement, including attached lener to the 
Company's shareboldeis, mailed to the Company's shareholders 
comriencmg December 9. 1996. 
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SIGNATURE 

.-Xfter due inquiry and to the best of its knowledge and belief, the undersigned certifies 
that the information .set forth in this statement is true, complete and correct. 

DateJ: December 9, 1996 

NORFOLK SOUTHERN CORPORATION 

By; Isl JAMES C. BISHOP. JR. 
Name: 
Title: 

James C. Bishop, Jr. 
Executive Vice President Law 

ATLANTIC ACQUISITION CORPORATION 

By: /$/ JAMES C BISHOP. JR. 
Name: 
Title: 

James C. Bishop, Jr. 
Vice President and General Counsel 
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EXHIBIT INDEX 

Exhibit 
Number Description 

{a)(52) Press Release issued by Parem on December 8, 1996. 

(a)(53) Parent's Proxy Statement Supplement, including attached letter to the 
Company's shareholders, mailed to the Company's shareholders commencing 
December 9, 1996. 

016108S OI-01S4« 
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FOR IMIVIEDLVTE RELEASE 
Dec mber 8, 1996 

Media Contact: Robert Fort 
757 629-2714 

NS ISSUES PLEDGE TO CR SHAREHOLDERS 

NORFOLK, VA - Norfolk Southem today confirmed its commitment to Conrail 
shareholders Dy pledging that it wUl not be a party to any agreement with CSX or Conrail 
that delivers anything less to Cor_iail shareholders than SllO a share in cash, for all shares, 
promptly into a voting trust. The pledge is contained in a letter from David R. Goode, NS 
chairman, president and chief executive officer, that will be sent to Conrail shareholders on 
Monday. 

"The only way Conrail shareholders are going to see our superior, all cash offer is if 
Lhey force their management to honor shareholder wishes," Goode said. "As things now 
stand, ^onrail management is denying its own shareholders the benefits of our $110. all cash 
offer for all shares, which is nearly 19 percent higher than the part cash, part stock CSX 
offer." 

Conrail has called for a shareholder vote at a meeting set for 5 p.m. on December 23. 
However, it has already declared that it won't convene the meeting unless it has enough 
votes to assure approval of its proposal to opt out of the Pennsylvania Fair Value Stamte, and 
to adjourn the special meeting. It said that it will continue to set new shareholder meetings 
until Conriil shareholders approve its proposal. 

"Thi? arrogant denial of basic shareholder rights is an outrage." Goode said. 

Goode stressed that the I'S pledge also contained an important message for both CSX 
management and CSX sharehoidejs. "CSX management should have no doubt as to our 
determination to acquire Conrail and our willingness to use any and all appropr ite financial 
means to accomplish that objective," the NS chairman said. 

"For CSX shareholders, we repeat our willingness to create today with CSX and 
Comail a strucmre for Eastern railroad service that will enable both of our companies to 
prosper m a competitive environment," Goode noted, "but thi> will be accomplished only 
pursuant to a $110 all cash offer for all shares Into a votmg trust. Such an offer would 
benefit Uie sharenolders of all three companies. 

"However, Conr-il shareholders must vote no' in order to make this happen," Goode 
said. 

MMM 
WWW 

World Wide Web Site - http:A/www.nscorp,com 
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NORFOLK 
SOUTHERN 

December 9. 1996 

Dear Conreil Sharehclder. 

On November 4. Norfolk Souihem '̂ egan soliciting your vote AGAINST a proposal by Conrail's Board of 
Directors to amend the Conrail charter to "opt out" of Subchapter E ot Chapter 25 of the Pennsylvania Business 
Corporation Law. On November 8. we inav'iased the amount payaoie in otr cash tender offer for Conrail shares from 
SlOO per share to $110 per share. 

Today we make the following PUdge to you and all Conrail Shartholders: 

NORFOLK SOUTHERN WILL NOT BE A PARTY TO ANY AGREEMENT WTTh CSX OR CONRAIL 
THAT DELIVERS A.NTTHING LESS TO CONRAIL ".ItlARFHOLDERS THAN A $U0 ALL-CASH, ALL-
SHARES OFFER HTTH PRO.VfPT PAYMENT THROUGH USE OF A VOTING TRUST SO LONG AS 
CONRAIL SHAREHOLDERS REJECT THE MANEUVERING BY CSX A.ND CONRAIL'S MANAGE-
MENT TO PAY YOU LESS THAN YOU DESERVE FOR YOUR SHARES — which you can do by voting now 
on Norfolk Southern's GOLD proxy card AGAINST Conrail's proposals to "opt out" of Pennsylvania's Fair Value 
Statute and to adjourn the spedal meeting. 

-That's the only way to stop Conrail's managemer. and CSX from denying you the benefits of Norfolk Southern's 
superior ali-cash offer for ail shares which is worth almost 19% more than CSX's part cash, part stock offer.' 

The Future Value of Your Conr«il Investment Is in Your Hands 

Dont be coerced Into accepting less than fu'l value for your Conrail shares. Vote today on the GOLD proxy card 
AGAINST Conrails proposals to "opt out" of Pennsylvania^ Fair Value Statute and to adjourn the special meeting. 
Even if you have temi-red your shares into CSX's new offer or voted earlier, you can still vote those shares against 
the opt out" amendment by signing and returmng the GOLD proxy a id . You tnust act now to protect the value 
of > our Conrail investment. 

Sincerely, 

David R. Goode 
Chainnan, President and 
Chief Executive Officer 

IMPORTANT 

If you have any questions, please call our 
solicitor. 

CaU ToU Free: 800-223-2064 

Banks and Brokers call: 212-440-9800 

• Based on the do*;ng pnce of CSX common stock on December 6, 1996. 
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SPECIAL MFETING OF SIiAREHOLDERS 
of 

CONRAIL INC. 

PROXY STATE.ME.NT SUPPLE.ME.ST 
of 

NORFOLK SOLTHERN CORPORATION 

SOLICITATION OF PROXIES 
IN OPPOSITION TO THE PROPOSED AMENDMENT TO THE 

ARTICLES OF INCORPORATION OF CONRAIL CSC. 

CSTRODUCnON 

This Proxy Statement Supplement (this "Supplement") is furnished by Norfolk Southem Corpora­
tion ("Norfolk Southern ") and relates to a Spedal Meeting of Shareholders of Conrail Inc. ("Conrail" or 
the "Company") to vote upon Conrail's proposal (the ' Amendment Proposal") to amend its Articles of 
Incorporation to "opt out" of Subchapter E (the "Fair Value Statute") of Chapter 25 of the Pennsylvama 
6i:siness Corporation Law of 1988. as amended, and to any adjournments, postponements or resched­
ulings thereof (the "Speaal Meeting";. This Supplement amends and supplements, to the extent set forth 
herein, the Proxy Statement of Norfolk Southem, dated November 4. 1996. which was first mailed to 
Conrail Shareholders on or about November 4. 1996 and which was subsequently amended and 
supplemented by a proxy supplement dated November 8. 1996 (as amended to date, the "Proxy 
Statement"). Capitalized terms used in this Supplement and not otherwise defined m this Supplement 
shall have the respective meanmgs assigned to such terms in the Proxy Statement. This Supplement is first 
being mailed to Conrail Shareholders on or about December 9, 1996. 

RECENT DENTLOPMENTS 

The Special Meeting 

On November 25, 1996. Conrail publiciy announced that the Spedal Meeting had now been 
scheduled for December 23. 1996. and would be held at Tlie Acadt my of Music Hall, 1420 Locust Street, 
Philadelphia, Pennsylvania, at 5:00 p.m. Eastem Standard Time. A»xording to Conrail's proxy sutement, 
the Record Date for the Spedal Meeting is December 5.1996. Norfolk Southem is solidting proxies from 
Conrail Shareholders to vote AGAINST both (i) the Amendment Proposal and ( Conrail's proposal to 
adjourn (the "Adjournment Proposal") the Speaal Meetmg. if necessary, to permit Conrail to furtlrer 
sohdt proxies m the event that there are not suffiaent votes ai the time of the Speaal Meeting to approve 
the Amendment Proposal. 

The proxy cards previously furnished to you by Norfolk Southem remain valid for Shareholders 
entitled to vote at the Spedal .Meeting. Nonetheless, new GOLD proxy cards are being p.'ovided to you 
with this Supplement to vote AGAINST both the Amendment Proposal and the Adjournment Proposal. 
ESOP Partiapants can mstrud the ESOP Trustee to vote theu- ESOP shares AGAINST the Amendment 
Proposal on the enclosed GREEN instruction card. In addition, if you have already voted Conrail's white 
proxy card (or GREEN instruction card) in favor of the Amendment Proposal, you may revoke that vote 
by completing and returning the GOLD proxy (or GREEN instmction card) and indicatmg your vote 
AGALNST Lhe Amendment J*roposal. f s the latest dated proxy which will be counted. 

PLEASE SIGN A.ND DATE THE ENCLOSED GOLD PROXY CARD OR GREEN INSTRUC­
TION CARD TODAY AND VOTE AGAINST THE "OPT OUT' AME.NDMENT. 
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SUM\L^iRY OF THE CSX SECOND TENDER OFFER 

On December 6, 1996. CSX announced the commencement of a second tender offer for 18.3-14.845 
Shares (representing approximately ZC^ of the outstanding Shares) at a pnce of $110 per Share (the 
"C:SX Second Offer'). The CSX Second Offer is scheduled lo expire on Januarv' 6.1997. CS.X has conditioned 
the CSX Second Offer on. among other things. Shareholder approval cf the Amendment Proposal. 

SPECIAL NOTICE TO ESOP PARTICIPANTS 

Voting of ESOP UnaUocated Shares 

Based upon publicly available information, the E.^CP Trust currently holds approximately 7.3 million 
ESOP Preferred Shares and. pnor to the completion of the first CSX Tender Offer, approximately 2.1 
million ESOP Preferred Shares were allocated to individual shareholder-parucipants' ("ESOP Partici­
pants") accounts punuant to the ESOP. Assuming that all such allocated ESOP Preferred Shares were 
tendered to '-'SX and approximately 490.871 were accepted for payment by CSX. Norfolk Southem 
estimates that approximately 1.6 niiUion ESOP Preferred Shares are currently allocated to ESOP 
Participants' accounts. The remaming shares are held in an ESOP suspense account (the "Unallocated 
ESOP Shares"). In accordance with the 'fSOP tmst agreement between Consolidated Rail Corporation 
and Fidelity Management Trust Company, as trustee (the "Trustee") of the ESOP Preferred Shares, the 
Trustee is obUgated. ex:ept under cenam arcumstances. to vote the ESOP Preferred Shares credited to 
ESOP Partiapants' acc*. û ts in accordance with their instmctions. and will vote the ESOP Preferred 
Shares credited to the ESOP Partiapants" accounts for which it does not receive timely mstmctions and 
the Unallocated Shares m the same proportion as the ESOP Preferred Shares for which valid 'nstmciion 
are received from ESOP Partiapants In effect, eacii ESOP Preferred Share could direct the voiir'g of 
more thi i 4.5 ESOP Preferred Shares by the Trustee in accordance with the iiutructions given. In 
addition, because it k Ukely that not aU ESOP Partidpants wiU give voting instructions, the ESOP 
Participants who do vote wiU be directing ttae voting of an even greater number of Shares. As a restUt of 
this **super-voting" abiUty, it is especiaUy important for eacta holder of ESOP Preferred Shares to properly 
instruct the Trustee as to how ttae ESOP Partidpant wants ESOP Preferred Shares allocated to hî  or her 
account to be voted. 

Holden of ESOP Preferred Shares caimot instmd the Tmstee how to vote those shares by 
completing the gold proxy lard — they can only mstmd the Trustee as to liov. to vote their ESOP 
Preferred Shares by completing the GREEN INSTRUCTION card provided with this Supplement. 
Voting instructions will be treated conlidentiaUy by the Trustee. 

"Voting of Employee Benefits Trvit 

Based upon publicly available information. Norfolk Southem estunaies that approximately 4.3 
million Common Shares are held in the Conrail Employee Benefits Trust (the "EBT"). Based on the 
terms of the trust agreement, the trustee of the EBT must folio* the diredions of the ESOP Participants 
with respect to the manner of votmg the Common Shares held m the Employee Benefits Tmst on each 
matter pending before an annual or spedal meeting of Shareholders. Consequently, not only will each 
ESOP Prefened Share voted dired the vote of more than 4.5 ESOP Preferred Shares, but it will also 
direct the vote of more than 2.5 additional Common Shares held in the EBT. 

Pass Through \'oting Procedure For Non-Voting Shares 

As discussed above, all ESOP Preferred Shares that have been allocated to ESOP Partidpants' 
accounts but as to which no votmg msL-uctions have been received by the Trustee will be voted in the 
same proportion as are the ESOP Preferred Shares for which valid instmctions have been received. This 
means that if an ESO^ Partiapant does not instmd the Trustee regarding the voting of his or her allocated 
ESOP Preferred Shares, those allocated ESOP Preferred Shares will be voted based upon the voung 
percentages of other ESOP Partidpants who have timely provideo the Trustee with their voting instmctions. 

As a result of the aggregate effect of the EBT. the pass through votmg of unallocated ESOP 
Preferred Shares and the likelihood that some allocated ESOP Preferred Shares will not be voted, ESOP 
Partiapai ts who do vote will direct the voting of at least 7. and possibly more Shares. Accordingly, we 
encourage ESOP Partiapants to vote the GREEN INSTRUCTION card provided with this Supplement 
today .AGALNST the Amendment Proposal and the Adjournment Proposal. 
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CERTAIN LITIGATION—RECENT DEVELOPMENTS 

On November 15. 19%, NorfolK Southern filed a .Motion for Leave to Supplement and Amend the 
'Zomplaint. previously filed in the Distnct Court for the Eastern Distnct of Pennsylvania (the "District 
(3ourt"), in which Norfolk Srathera requests pemussion to file its Second Amended Complaint for 
Declaratory and Injunctive Relief (the "Second Amended Complaint"). TTie Second Amended Com­
plaint updates the descnption of counts contained in the earlier c-implaints and adds certain additional 
allegations of disclosure and fiduaary duty violations relating to such updated description of events. 
Among other allegations, the Second Amended Complaint includes allegations regarding the coerdve 
front-end loaded, two-'Jer stmcture of the CSX Acquisition Proposal (and the fundamental unfairness 
thereof), and allegations conceming matenal misrepresenutions and omissions by Conrail and its Board 
members in connection with the -upplement to the CSX Offer to Purchase and with Conrail's Schedule 
14D-9 statements relatmg to the CSX Acquisition Proposal and the Norfolk Southem Offer to Purchase 
and the Proposed Norfolk Southem/Conrail Merger. 

On November 18 and 19. 1996, a hearing was held before the Honorable Donald W. VanArtsdalen. 
United States District Court Judge for the Eastern Distrid of Pennsylvania, on NorfoUc Southern's motion 
for a preliminary injunction against Conrail. NorfoUc Southem was seeking to enjoin the CSX Tender 
Offer from expiring on November 20.1996 and to enjoin CSX from acquir ag Shares pursuant to the CSX 
Tender Offer. 

On November 19,1996 Judge VanArtsdalen issued an oral mling denying NorfoUc Southem's motion 
for preliminary injunction. After the ruling, NorfoUc Southem asked the DLstnct Court for an injunction 
pending appeal. The District Court denied this motion On the same date, Norfolk Southera filed an 
emergency motion for an injunction pending appeal an̂  a motion seeking an e.xpedited appeal with the 
United States Court of Appeals for the Third Circuit (tl.e "Third Circuit"). 

On Novem'jer 20.1996 the Third Circuit denied NorfoUc South m̂"* motion for ao injunction pending 
appeal. Accordingly, the CSX Tender Otfer expired on November 20, 1996. On November 21, 1996, 
Norfolk Southem announced that no purpose would be served by seeking expedited renew of the 
decision not to enjoin CSXls purchase, since CSX had completed its puiv;nase of 19.9% of the Conrail 
Shares, and therefore NorfoUc Southera would withdraw that motior.. However, Norfolk Southera 
continues to pursue on the merits its lawsuit against Conrail and »TSX. 

On December 5, 1996, Defendants in the Pennsylvania litigatir.n filed their Answer and Defenses to 
Plaintiffs" Second Amended Complaint, generaUy denying, ard asserting varic is defenses to, the 
aUegations contamed therein and requesting judgment on aU da ms and an award oi costs and attorneys 
fees. Conrail and CSX also filed a Counterclaim to Plaint ffs' Second Amended CoLiplaint (the 
"C:ounterciaim"). naming Norfolk Southern. Atlantic Acquisitior. Corporation and Kathryn B. McOuade 
as countercli*n defendants, aUeging that David R. Goode and Henry C NVolf are co-conspirators/aiders 
and abettors, ana purporting to state the foUowing claims: tortious interference with current and 
prospecuve a ntractaal relationships, intentional infliction of harm, unfair competition and dvi) con­
spiracy. Furtbir, the Counterclaim aUeges that NorfoUc Southera and certain of its executive officers have 
engaged in ( ) dissemination of materiaUy false and misleadmg infonnation, (ii) promotion of an iUusory 
tender offer, (iii) purportedly improper commencement of a lawsuit, (iv) false and misleading solidtation 
of proxies for the upcommg Conrail shareholder vote and (v) efforts to manipulate the marlict through 
unfair, tortious condud, in violation of the federal securities laws, Tl:? Counterclaim requests a jury tnal 
and an award of damages, punitive damages, costs and attorneys fees. NorfoUc Southem believes that the 
Counterdaim is without merit and intends to defend it vigorously. 

NORFOLK SOLTHERN CORPORATION 

Dated: December 9, 1996 

3 
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ADDITIONAL INFOR.MATION 

If your Shares are he'd in the name of a bank or broker, only your bank or broker can vote your 
Shares and only upon rect'^t of your specific instmctions. Please instmct your bank or broker to vote 
AGAINST the Amendment Proposal and the Adjournment Proposal by executing the GOLD proxy 
card today. If you have any questions or require any assistance in voting your Shares, please call: 

&QOMfmy/NC 

WaU Street Plaza 
New York. New York 10005 

CaU ToU Free: 800-223-2064 

Banks and Brokers caU: 212-440-9800 
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SECLTUTIES AND EXCHANGE COMVnSSION 
Washington, D.C. 20549 

SCHEDULE 14D-1 
(Amendment No. 18) 

Tender Offer Statement Pursuant to Section 14(d)(1) 
of the Securities Exchange .\ct of 1934 

Conrail Inc. 
(Name of Subject Company) 

Norfolk Southern Corporation 
Atlantic Acquisition Corporation 

(bidders) 

Common Stock, par value $1.00 per share 
(Including the associated Common Stock Purchase Rights) 

(Title of Class of Secunties) 

208368 10 0 
(CUSIP Number of Class of Secunties) 

Series .A ESOP Convertible Junior 
Preferred Stock, without par value 

(Including the associated Common Stock Purchase Rights) 
(Title of Class of Secunties) 

Not Available 
(CUSIP Number ot Class of Secjnties) 

James C. Bishop, Jr. 
Executive Vice President-Law 
Norfolk Southem Corporation 

Three Commercial Place 
Norfolk. Virginia 23510-2191 

Telephone: (757) 629-2750 
(Name. .Address and Telephone .Number of Person Authonzed 
to Receive Notices and Commurucations on Behalf of Bidder) 

with a copy to 
Randall H. Doud, Esq. 

Skadden. Arps. Slate, Meagher & Flom LLP 
919 Third Avenue 

New York. Nev* York 10022 
Telephone: (212) 735-3000 
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This Amendment No. 18 amends the Tender Offer Statement on Schedule 14D-1 filed 
on October 24. 1996, as amended (the "Schedule 14D-1"), by Norfolk Souihem Coiporation, 
a Virginia corporation ("Parent"), and its uhoiiy owned subsidiary. .Atlantic .Acquisition 
Corporation, a Pennsylvania corporation ("Purchaser"), reinting to Purchaser's offer to purchase 
ali outstanding shares of (i) Common Slock, par value SL.OO per share (the "Common Shares'), 
and (ii) Series A ESOP Convertible Junior Prefeired Stock, without par value (the "ESOP 
Preferred Shares" and, together with the Common Shares, the "Shares"), of Conrail Inc. (the 
Company"), including, in each case, the associated Common Stock Purchase Rights, upon the 

terms and subject to the conditions set forth in the Offer to Purchase, dated October 24. 1996 
(the Offer to Purcl ase"). as amended and supplemented by the Supplement thereto, dated 
Novembers. 1996 (the Supplement"), and in the revised Letter of Transmittal (which, together 
with any amendments or supplements thereto, constitute the "Offer"). Unless otherwise defined 
herein, all capitalized terms used herein shall have the respective meanings given such terms in 
the Offer to Purchase, the Supplement or the Schedule 14D-1, 

Item I I . Material to be Filed as Exhibits. 

Item 11 is hereby amended and supplemented by the following: 

(a)(54) Text of Advertisement appearing in newspapers commencing 
December 10, 1996, 
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SIGN.ATURF, 

.After due inquiry and to the best of its knowledge and belief, the undersigned cenifies 
that the information set forth in this statement is true, complete and correct. 

Dated: December 10. 199b 

NORFOLK SOUTHERN CORPORATION 

Bv: s JA.V1ES C BISHOP. JR 
Name: James C. Bishop. Jr. 
Title: Executive Vice President-Lxiw 

.ATLANTIC ACQUISITION CORPOP.ATION 

By: /s/ J.AMES Z. BISHOP. JR. 
Name: James C Bishop, Jr. 
Title: Vice President and General Counsel 
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EXHIBIT INDEX 

Exhibit 
Number Description 

(a)(54) Text of Advenisement appearing in newspapers commencing 
December 10. 1996. 

01612''4 OI-01S*« 



; Advertisement ] 

TO CONR.AIL SH.AREHOLDERS: 

Conrail wants you to think resistance is futile. 

Your vote can prove 
them dead wrong. 
[Graphic: Box with checkmark above the words "VOTE NO"] 

Conrail's management has made i : rlear that shareholder rights have no place on 
their agenda. You already know tr.at they 'vant to coerce you into accepting a 
pan cash, pan stock CSX offer. Norfolk Southem's SllO all-cash offer is nearly 
197c higher than CSX's inferior offer.* 

To get away with that. Conrail needs a shareholder vote to "opt out" of the 
Pemisylvania Fair Value Stamte that is one of the few protections you have left. 
Conrail has callî d for a vote at a meeting set for 5 p.m. on December 23. 

Conrail's Plans for a Phony Vote 

However. Conrail's management has blatantly announced that they won't convene 
the meeting unless they knoM' ahead of nme that the\ have enot.gh votes to assure 
approval of their proposal. .And they have sa:d lhat they will continue to set new 
shareholder meetings until shareholders approve the proposal. In other words, 
vote their way or >our vote won't count. 

It's hard to imagine a more arrogant denial of basic shareholder nghts. 
And Norfolk Southem has no intention of letting ConraU get away with it, 

,A Better Offer From a Better Railroad 

Norfolk Souihem will continue the tight to deliver to Conrail shareholders our 
all-cash SllO offer for all shares, with prompt payment through use of a voting 
trust. 
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As the safest and most efficient major railroad in the country. .Norfolk 
Southem has the ability to pay a full and fair SllO per share, in cash, 

.\ Pledge to Conrail Shareholders 

CSX and Conra-l should have no doubt as to our determination to acquire 
Conrail. and our will ngness to use any and all appropriate financial means to 
accomplish that objecive. 

Here is the Norfolk Southern Pledge: Norfolk Southern will not be a 
party to any agreement v»ith CSX or Conrail that delivers anything less to 
Conrail shareholders than a $110 all-cash, all-shares offer - with prompt 
payment through use of a voting trust - so long as Conrail shareholders 
reject the maneuvering by CSX and Conrail's management to pay you less 
than you deserve for your shares. 

But to succeed, we need your help by voting "AGArVST" Conrail's 
proposals. 

Defend the value of your shares. 
Vote now on .Norfolk Southern's GOLD proxy card "AGAINST" 

Conrail's proposals to "opt out" of Pennsylvania's Fair Value Statute 
and to adjourn the special meeting. Be sure Norfolk Southem 

receives your proxy before December 23. 

[Norfolk Souihem Logo] 

Imponant: If you have any questions, please call our solicitor, Georgeson & 
Company Inc, toll free at 1-800-223-2064. Banks and brokers call 212-440-9800. 

•Based on the closing price of CSX common stock on December 6. 1996. 

December 10, '996 

01613r 01-OlS4a 
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SECURITIES AND EXCHANGE COiMMISSION 
Washington, D.C. 20549 

SCHEDULE 14D-1 
(Amendment No. 19) 

Tender Offer Statement Pursuant to Section 14(d)(1) 
of the Securities Exchange Act of 1934 

Conrail Inc. 
(Name of Subject Company) 

Norfolk Southern Corporation 
Atlantic Acquisition Corporation 

(Bidders) 

Common Stock, par value $1.00 per share 
(Including the associated Common Stock Purchase Rights) 

(Title of Class of Securities) 

208368 10 0 
(CUSIP Number of Class of Secunties) 

Series A ESOP Convertible Junior 
Vi-eferred Stcck. without par value 

(Including the associated Common Stock Purchase Rights) 
(Title of Class of Secunties) 

Not Available 
(CUSIP Number of Class of Securities) 

James C. Bishop, Jr. 
Executive Vice President-Law 
Norfolk Southem Corporation 

-Three Commercial Place 
Norfolk, Virginia 23510-2191 

Telephone: (757) .,'9-2750 
(Name, Address and Telephone Nunber of Person Authorized 
to Receive Notices and Communications on Behalf of Bidder) 

with a copy to: 
Randall H. Doud, Esq, 

Skadden, Arps, Slate, .Meagher & Flom LLP 
919 Third Avenue 

» w Vork, New Vork 10022 
Telephone: (212) 735-3000 
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This Amendment No 19 amends the Tender Offer Statement on Schedule 14D-1 filed 
on October 24. 1996. as amended (the "Schedule UD-l "). hy Norfolk Southem Corporation, 
d Virginia corporalion ("Parem"), and its wholly owned subsidiarv. Atlantic .Acquisition 
Corporation, a Pennsylvania corporation ("Purchaser"), relating to Purchaser's offer to purchase 
all outstanding shares of (11 Common Stock, par value Si .00 per share (the 'Common Shares"), 
and (ii) Senes A ESOP Convertible Jumor Prefened Stock, without par value (the "ESOP 
Prefened Shares' and. together with the Common Shares, the "Shares' ), of Conrail Inc. (the 
Company"), including, in each case, the associated Common Stock Purchase Rights, upon the 

temis and subject to the conditions set fonh in the Offer to Purchase, dated October 24, 1996 
(the "Offer to Purchase"), as amended and supplemented by the Supplement thereto, dated 
November 8. 1996 (the Supplement"), and in the revised Letter of Transmittal (which, together 
with an\ amendments or supplements thereto, constimte the "Offer ") I'nless otherwise defined 
herein, all capitalized terms used herein shall have the respective meanings given such terms in 
the Offer to Purchase, the Supplement or the Schedule 14D-1. 

Item 3. Past Contact.. Transactions or Negotiations With the Subject Company. 

Item 3 is êreby amended and supplemented by the following: 

(b) On December 11. 1996. Parent sent i letter to the Coinpany Board In the letter. 
Parent offered to formalize in a written agreement with the Company, on behalf of the 
Company's shareholders. Parent's pledge made earlier this week that it will not be a pany to 
any agreement with CS.X or the Company that delivers anything less to the Company's 
shareholders than a $110 all-cash. all-Shares offer - with prompt payment through use of a 
vol'ng trust - so long as the Company's shareholders reject the nuneuvering by CSX and the 
Company's management to pay shareholders less than they deser\e for their Shares. Parent is 
awaiting a response from the Company Such letter is filed as exhibit (a)(56) hereto and is 
incorporated herein by reference. 

Item 10. .Additional Information. 

Item 10 IS hereby amended and supplemented by the followmg: 

(b) On November 27. 1996. the STB issued a proposed schedule pursuant to which the 
STB would issue a final order 300 days from the filing of the application (the "STB 
.Application") by Parent seeking approval of Use Proposed .Merger. Parent has not yet filed the 
STB .Application. The STB is required by staate to enter a final order with respect lo the STB 
.Application within approximately 16 montiis after it is filed. The STB's proposed schedule is 
subiect to a public comment priKess with written c imments due no later than December 13, 
1996 and Parent's reply due b> December 23. 1996 after which the STB is then expected to 
issue a final schedule which may or may not be identical to the proposed schedule. Regardless 
of the final scheduling order, there can be no assurance that the STB will issue a final decision 
any sooner than the approximately 16-month period permitted by law . or lhat the decision, w hen 
issued, will be favorable to the Proposed Merger. 

(f> On December I I . 1996, Parent ind Purchaser announced that they were extending 
the expiration date of 'Jie Offer to 12:(X) rr.idmghl. ,\ew York City time, on Friday. January 
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10. 1997. unless the Offer is further extended. .As of the tnoming of December 11. 1996. 
approximately 2 4 million Shares had been tendered and not withdrawn pursuant to the Offer, 

Item 11. Material to be Filed as Exhibits. 

Item 11 is hereby amended and supplemented by the following: 

(a)(55) Press Release issued by Parent on December 11. 1996, 

(a)(56) Text of letter sent by Parent to the Company Board 
on December 11, 1996, 
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SIGNATURE 

After due inquiry and to the best of its knowledge and belief, the undersigned cenifies 
that the information set fonh in this statement is true, complete and conect. 

Dated: December 11, 1996 

NORFOLK SOUTHERN CORPORATION 

By: isl JA.MES C, BISHOP, JR, 
Name: James C. Bishop, Jr. 
Title: Executive Vice President-Law 

ATLANTIC ACQUISITION CORPORATION 

By: s/ JAMES C. BISHOP. JR, 
Name: James C, Bishop. Jr. 
Title: Vice President and General Counsel 
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EXHIBIT INDEX 

Exhibit 
Number Description 

(a)(55) Press Release issued by Parent on December 11, 1996. 

(a)(56) Text of letter sent by Parent to the Company Board 
on December 11, 1996. 

0I6I527 01-0IS4a 
87 



[Norfolk Southern Logo] 

FOR IMMEDIATE P.F.I.F.AC^K 
December 11, 1996 

Media Contact: Robert Fo^t 
757 629-2714 

NS OFFERS TO CR BOARD TO FORMALIZE NS PLEDGE 

NORFOLK, VA -- I n a l e t t e r sent today to t.he Board of 
Directors of Conrail, Norfolk Southern offered to formal­
ize i n a w r i t t e n agreement with Conrail, on behalf of 
Conrail's shareholders, Norfolk Southirn's pledge made 
e a r l i e r t h i s week that i t w i l l not be a ^ a r t y to any 
ag.reement with CSX or Conrail that d e l i v e r s anything less 
to Conrail shareholders than a $110 all-cash, all-shares 
o f f e r - with prompt payment through use of a voting t r u s t 
- so long as Conrail shareholders r e j e c t the maneuvering 
by CSX and Conrail's management to pay shareholders less 
tnan they deserve f o r t h e i r shares. Norfolk Southern i s 
awaiting a response from Conrail. 

Norfolk Southern also announced th a t , m order to 
underscore i t s commitment to continue the f i g h t to d e l i v ­
er to Conrail shareholders $110 i n cash per share, i t ha= 
extended i t s previously announced $110 a l l cash, a l l 
shares tender o f f e r through 12:00 midnight, New York, 
C i t y time, on January 10, 1997. According to the deposi­
t a r y f o r the Norfolk Southern tender o f f e r , approximately 
2.4 m i l l i o n Conrail shares had been tendered and not 
withdrawn pursuant to Norfolk Southern's o f f e r as of t h i s 
morning. 

### 

World Wide Web Sice - http://www.nscorp.com 

0145726 0I-OIS5< 
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[Norfolk Southern Letterhead] 

December 1 1 , 1996 

BY FAX 

Board of Directors 
Conrail 'nc. 
2001 Market Street 
Two Commerce Square 
Philadelphia, Pennsylvania 19101 
A t tn : Chairman 

Gent lemen: 

As you know, both in a press release and in newspaper 
advert isements earlier this week, Norfolk Southern issued the fo l lowing 
pledge to Conrail shareholders: 

"Norfolk Southern wiil not be a party to any agreement w i th 
CSX or Conrail that uelivers anything less to Conrail shareholders than a 
$110 all-cash, all-shares of fy i - wi th prompt payment through use of a 
vot ing trust - so long as Conrail shareholders reject the maneuvering by 
CSX and Conrail 's management to pay you less than you deserve for 
your shares." 

I am wri t ing to underscore the seriousness of Norfolk 
Southern 's pledge. We intend that the foregoing pledge be treated as a 
binding commitment to the Conrail shareholders. Howeve ' , should ycu 
deem it necessary or otherwise appropriate, Norfolk Soutnern stands 
ready to enter into Q wr i t ten agreement wi th Conrail, on behalf of the 
Conrail shareholders, conf i rming this pledge 

Our attorneys are available to work w i th your at torneys to 

prompt ly work out the language of such an agreement. We look forward 

to your response. 

Very truly yours. 

David R, Goode 

0145524 01-0:S5» 
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SECURITIES AND EXCHANGE COMMISSION 
Washington. D.C. 2054' 

SCHEDLXE 14D-1 
(.Amendment No. 20) 

Tender Offer Statement Pursu,int to Section 14(d)(1) 
of the Securities Exchange .Act of 1934 

Conrail Inc. 
(Name of Subject Company) 

Norfolk Southern Corporation 
Atlantic Acquisition Corporation 

(Bidders) 

Common Stock, par value $1.00 per share 
(Including the associated Common Stock Purchase Rights) 

(Title of Class of Securities) 

208368 10 0 
'CUSIP Number of Class of Secunties) 

Series A ESOP Convertible Junior 
Preferred Stock, without par value 

(Including the associated Common Stock Purchase Rights) 
(Title of Class of Secunties) 

Not Available 
(CUSIP Number of Class of Securities) 

James C. Bishop, Jr. 
Executive N'ice President-Law 
Norfolk Southern Corporation 

Three Commercial Place 
Norfolk, Virginia 23510-2191 

Telephone: (757) 629-2750 
(Name, Address and Telephone .Number of Person Authorized 
to Receive Notice^ and Communications on Behalf of Bidder) 

with a copy to: 
Randall H. Doud, Esq. 

Skadden, Arps, Siate, Meagher & Flom LLP 
919 Third Avenue 

New York. New York 10022 
Telephone: (212) 735-3000 
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This Amendment No. 20 amends the Tender Offer Statement on Schedule 14D-1 filed 
on Octoher 24. 1996. as amended (the "Schedule 14D-1' ). by Norfolk Southem Corporation, 
a Virginia corporation ( Parent ), and its wholly owned subsidiaiy. Atlantic Acquisition 
Corporation, a Pennsylvania corporation < "Purchaser"), relating to Purchaser's offer to purchase 
all outstanding shares of (i) Common Stock, par value Sl .OO per share (the "Common Shares"), 
and (il) Series A ESOP Convertible Junior Preferred Stock, without par value (the "ESOP 
Preferred Shares" and. together with the Common Shares, the Shares"), of Conrail Inc. (the 
"Company"), including, in each case, the associated Common Stock Purchase Rights, upon the 
tenns and subject to the conditions set fonh in the Offer to Purchase, dated October 24, 1996 
(the "Offer to Purchase"), as amended and supplemented by the Supplement thereto, dated 
November 8. 1996 (the "Supplement"), and in the revised Letter of Transmitui (which, together 
with any amendments or supplements thereto, constitute the "Offer"). Unless otherwise defined 
herein, all capitalized terms used herein shall have the respective meanings given such terms in 
the Offer to Purchase, the Suppleir.ent or the Schedule 14D-1, 

Item 11. Material to be Filed as Exhibits. 

Item 11 is hereby amended and supplemented by the following: 

(a)(57) Text of letter sent to the Company's shareholders 
commencing December 12, 1996. 
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SIG...vTURE 

After due inquiry and to the best of its knowledge and belief, the undersiened certifies 
that the infonmauon set fonh in this statement is true, complete and correct. 

Dated: December 12. 1996 

NORFOLK SOUTHERN CORPORATION 

By: /S;' . WiFS C BISHOP. JR 
Name: James C Bishop. Jr. 
Title: Executive Vice President-Law 

ATLANTIC ACQUISITION CORPORATION 

By: Is/ J.A.MES C BISHOP. JR. 
Name: James C. Bishop. Jr. 
Title: Vice President and General Counsel 
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EXHIBIT INDEX 

Exhibit 
Number Description 

(a)(57) Text of letter sent to the Company's shareholders 
commencing December 12. 1996. 

0161685 01-01S4* 
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.NORFOLK 
^ S O U T H E R N 

December 11. 1996 
Dear Conrail Shareholder: 

NOW IS THE TIME TO ACT: 

•As you know, at Comail's December :3rd Special .Meeting, vou will have the 
opportunity to vote AG.AINST the proposal to -opt out ' of the Pennsvlvania Fair Value 
Statute and the proposal to adjourn the Special Meeting if Conraii dies not have enough 
votes to carry it?, proposals, I want to take this opportunity to stress the importance of 
your vote. This is a crucial time for ConraU, It may be your onlv opportunity to ensure 
that Norfolk Southerns supenor SllO ali-cash. all-shares offer — with piompt payment 
through use of a voting trust — will remain available to vou. 

I urge all Conrail shareholders to vote .\GAI.\ST the amendment proposal and 
.\GAINST the adjournment proposal. Please either: 

• sign, date and retum the enclosed GOLD proxy card today; 

or. if you are an ESOP Panicipant. 

• mark the enclosed GREE.N instruction card AGALNST. and sign, date and 
return it today. 

IMPORTANT I.NTOR.MATION FOR ESOP PARTICIPANTS 

If you are an ESOP Participant. ii. is especially important that vou mark vour 
GREEN instruction card AGAINST, because each ESOP share that is allocated to vour 
account represents a significantiy greater voting interest — by our calculation, as much 
as seven votes. This :s because your instructions to the Trustee also direct the voting 
of unallocated and unvoted ESOP shares, as well as shares held in the Employee 
Benefits Trust, Therefore, it is verv important that vou vote and be heard REMEM­
BER, THE ESOP TRUSTEE IS REQUIRED BY LAW TO KEEP YOUR VOTE 
COVnDENTIAL. 

Why should you instruct the ESOP Trustee to vote AGAINST the 'opt out " 
proposal? Here are six reasons; 

• There is substantially more overlap with a CSX/Conrail system than there is with 
a .Norfolk SouthemyConrail system, A merger between CSX and Conrail would 
eliminate competitive service in 64 cities, including Philadelphia. Baltimore. 
Youngstown and Pittsburgh. Conrail's Hollidaysburg and .Altoona shops are 
within 70 miles of CSX's facilities at Cumberland. .MD, Redundancies like these 
could add up to lost jobs. 

• Our managers are valuable to us and are treated as such. We have avoided 
massive layoffs and involuntary separations. Since tlie formation of Norfolk 
Southem in June 1982. we have matched people to needs through attntion. 
voluntary separation and early retirements. 
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• Norfolk Southem and Conrail both can boast fully funded, healthy pension 
funds, ensunng peace of mind ôr both employees and retirees. CSX. on the other 
hand, has been listed as one of the Top 50 Companies with the Largest 
Underfunded Pension Liability.Why let CSX reap the benefit of the protective 
surplus your hard work has built up? 

• Norfolk Southem is committed to maintaining a major operating presence in 
Philadelphia as we have done in Roanoke. Virginia and Atlanta. Georgia — 
major operating centers for Norfolk Southern's two predecessor railroads. 
Norfolk Southem also has made public plans for a multimodal rail-highway 
facility at the dormant Philadelphia .Navy base. 

• Norfolk Southem's SllO all-cash offer for Conrail shares is the supenor offer. 
CSX's proposal for the remaining Conrail stock is currently valued at approxi­
mately S92 per share (based on a CSX closing stock pnce on Decf;mber 10 of 
S46-VS). Unlike the Norfolk Southem offer, the second-step stock portion of the 
CS.' offer is contingent on Surface Transportation Board approval. The earliest 
CSX expects to receive any such approval is early 1998, This means you have no 
assurance if and when CSX will acquire the remaining 75% of Conrail stock. 

• You should know that a number of senior Conrail executives have been selling 
Conrail shares recently, not only pursuant to the first CSX offer but also on the 
open market. .Ask yourself if this indicates a lack of confidence in the value and 
chances of ccimpletion of CSX's proposed deal. 

Many of you have worked with Norfolk Southern people for many years and are 
familiar with our values and beliefs. You know us. Together, we can form an even better 
railroad — a process that you can help. Say "NO" to the CSXyConrail merger by voting 
today. Instruct the ESOP Trustee to vote your shares AGAINST Conrail's amendment 
proposal and adjournment proposal. 

Your vote is important to us. If you have already sent a Trustee instruction caid in 
response to the Conrail solicitation, you may revoke it and vote AGAINST the proposal 
by signing and dating the enclosed green instruction card and mailing it in the enclosed 
postage paid retum envelope to the Trustee. It's the latest dated instruction ca/d that 
counts. Remember — the Tru.siee is required by law to keep your vote coniidentiai. Why 
let others decide your destiny when you can cast a vote for your future? 

I Pension Benefits Guaranty Corporation: 
New's Release 96-19. December 6. 1995. 
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CONRAIL SHAREHOLDERS: THE FUTURE OF 
YOUR irJVFSTMENT IS AT STAKE 

TAKE A STA.ND FOR YOUR SHAREHOLDER RIGHTS, INCLUDING YOUR 
RIGHT TO RECEIVE FAIR VALUE FOR YOUR SHARES. VOTE AGAINST 
THE AMENDMENT PROPOSAL AND AGAINST THE ADJOURNMENT PRO-
V OSAL BY SIGNING, DATING AND RETURNING THE GOLD PROXY CARD 
TODAY (OR THE GREEN INSTRUCTION CARD FOR ESOP PARTICIPANTS). 
DO NOT TENDER YOUR SHARES INTO CSX'S INFERIOR OFFER. 

We hope this letter assists you in better understanding the issues at stake at the 
Special Meeting, We will keep you appnsed of continuing developments and are firmly 
committed to making a Norfolk Southem/Conrail combination a reality. We believe that 
this combination is clearly in the best interests of Conrail and its employees, sharehold­
ers, customers and other constituencies. 

Sincerely, 

David R. Goode 
Chairman, President and 
Chief Executive Officer 

IMPORTANT 
If you have any questions, please call ouc 
solicitor 

&COMfmY/NC. 

Call ToU Free: 800-223-^064 

Banlcs and Brokers caU: 212-440-9800 
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SECLRITIES AND EXCHANGE COMMISSION 
Washington, D.C. 20549 

SCHEDITLE 14D-1 
(Amendment No. 21) 

Tender Offer Statement Pursuant to Section 14(d)(1) 
of tbe Securities Exchange Act of 1934 

Conrail Inc. 
(Name of Subject Company) 

Norfolk Southern Corporation 
Atlantic Acquisition Corporation 

(Bidders) 

Common .Stock, par value $1.00 per share 
(Including the associated Common Stock Purchase Rigbts) 

(Title of Class of Secunties) 

208368 10 0 
(CUSIP Number of Class of Securities) 

Series A ESOP Convertible Junior 
Preferred Stock, without par \alue 

(Including the associated Common Stock Purchase Rights) 
(Title of Class of Securities) 

Not Available 
(CUSIP Number of Class of Secunties) 

James C. Bisbop. Jr. 
Executive Vice President-Law 
Norfolk Southern Corporation 

Three Commercial Plac 
Norfolk, Virginia 23510-2191 

Telephone: (757) 629-2750 
(Name. Address and Telephone Number of Person Authorized 
to Receive Notices and Communications on Behalf of Bidder) 

with a cop\' to 
Randall H. Doud, Esq. 

Skadden, Arps, Slate, Meagher & Flom LLP 
919 Third Avenue 

New York, New York 10022 
Telephone: (212) 735-3000 

97 



This -Amendment No 21 amends the Tender Offer Statement on Schedule 14D-] filed 
on October 24. 1996. as amended (the "Schedule 14D-1"). by Norfolk Southern Corporation, 
a \'irgima corporation ("Parent"), and its whollv owne.i subsidiary', .Atlantic .Acquisition 
Corporation, a Pennsylvania corporation ("Purchasei "). relating to Purchaser's offer to purchase 
all outstanding shares of (i) Common Stock, par vaiue Sl.OO per share (the "Common Shares '), 
and (ii) Series .A ESOP Convertible Junior Preferred Stock, without par value (the "ESOP 
Pretened Shares" and, together with the Common Shares, the "Shares"), of Conrail Inc. (the 
'r.-)mpanv'). including, in each case, the associated Common Stock Purchase Riahts. upon the 
terms and subject to the conditions set forth m the Offer to Purchase, dated October 24. 1996 
(the "Offer to Purchase"), as amended and supplemented by the Supplement thereto, dated 
Novembe: 8. 1996 (the "Supplement"), and m the revised Letter of Transmittal (which, together 
with any amendments or supplements thereto, constitute the "Offer") Unless otherwise defined 
herem. £11 capitalized terms used herein shall ha\e the respective meanings gi\en such terms in 
the Offei to Purchase, the Supplement or the Schedule 14D-1. 

Item 10 .Additional Information 

Item 10 is hereby amended and supplemented by the following; 

(e) On December 13. 1996. Plaintiffs in the Pennsylvania Litigation filed a .Motion for 
Leave to File their Third .Amended Complaint (the "Third .Amended Complaint") and a Motion 
for Prelunmar\- Injunction The Third .Amended Complaint wocid withdraw rwo counts relatmg 
to the ongmally scheduled November 14. 1996 special meeung of the Company's shareholders 
as moot, and would add the following additional claims: (i) that Defendants' stated intenuon 
not to convene the special meetmg of the Compary's shareholders scheduled lor December 23. 
1996 consurjtes a breach of fiduciary duty; (ii) that Defendants' stated mtention to successively 
postpone the vote of the Company's shareholders scheduled for December 23. 1996 until such 
sharehcJde.'s submit to Defendants" will consututes fraudulent and fundamentally unfair conduct. 
(m) lhat SectiOE 5 10) of the CSX .Merger .Agreeirent. as amended by the .Amendment, con­
stitutes a breach of fiduciary duty m that it purports to delegate the Company directors fiduciary 
responsibihties relating to the processes of corporate democracy, and. alternatively, that Section 
5 '.(b) IS void anc ukra vires, (iv) that consû nmation of the CSX Offer caused a "control 
raiisactioc' ic occur with respect to the Company pursuant to Subchapter 25E of the PBCL, 
thus obligating the group consistmg of CSX. the Ccnpany directors and certam executive off i ­
cen. cf tbe Con;pan> to pay to each demanding Corrpany shareholder at least SllO cash per 
share, and (v> that Defendants' public statements sugge5ting that the CSX merger consideration 
might be unprcved is misleading and constitutes a violation of the federal securities laws 
Plaintiffs' .Motion for Preluninary Injunction seeks an order barruig He-̂ 'f ndants from postponmg 
the vote of the Company's shareholders scheduled for December 23. '996. 

Item I 1 .Material to be Fiied as Exhibits 

Item 11 IS hereby amended and supplemented by the following; 

(a)(58) Text of .Advertisement appearing in newspapers 
commencme December 13. 1996. 
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(a)(59) Text of Advertisement appearing in newspapers 
commencing December 13, 1996. 

(a)(60) Press Release issued by Parent on December 13, 1996 
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SIGNATCRE 

.Ai'ler due inquirs' and to the best of its knowledge and belief the undersigned certifies 
that the mformation set forth m this statement is true, complete and correct. 

Dated; December 13. 1996 

NORFOLK SOLTHERN CORPORATION 

By; s JAMES C BISHOP. JR 
Name; James C Bishop, Jr 
Title. Executive Vice President-Law 

ATL.ANTIC ACQUISITION CORPORATION 

By: /s JAMES C BISHOP. JR. 
Name; James C, Bishop, Jr 
Title: Vice President and General Counsel 
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EXHIBIT INDEX 

Exhibit 
Number Description 

(a)(58) Text of .A.dvertiseraent appeanng in newspapers 
commencing December 13, 1996 

(a)(59) Text of Advertisement appearing in newspapers 
commencing December 13, 1996 

(a)(60) Press Release issued by Parent on December 13. 1996. 

oisr6i.o;-oiS4« 
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[Advertisement] 

TO CONHAIL SHAREHOLDERS: 

Give Conrail 
a vote they can't ignore: 

AGAINST 
[Graphic; Box with checkmark with the words "Vote Against" directly below the 
box.] Vote AGAINST Conrail s proposal to 'opt out" of Pennsylvania's Fair 
Valuc Statute. 

[Graphic; Box with checkmark with the words "Vote Against" directly below the 
box,] Vote AGAINST Conrail's proposal to adjourn the special meeting if the 
vote isn't going Conrail's way. 

Norfolk Southern's offer is worth fighting for. 
Your vote against Conrail" s proposals will help preserve the benefits of 
Norfolk Southem's $110 per share, all-cash offer, Norfolk Southem's ' 
offer is worth 227c more than CSX s problematic pan-cash, part-shares 
offer,* CSX's offer requu-es you to wait for regulatory approval before 
CSX can acquire the 75 '̂c of Conrail stock remaming in the hands of 
shareholders. And there's no downside protection at all if CSX slock 
dec Imes in price. 

Norfolk Southem's offer won't go away. 
CS.X and Conrail wish we'd go away. They want you to think we won't 
be there. But we're gong to stick this one out, Conrail shareholders can 
help support us by vcting .AG.AES'ST Conrail s proposals. 

Tell the Conrail Board that you want Norfolk Southem's superior 
SllO per share, all-cash offer - with prompt payment into a voting trust. 
Tell them to stop trying to force the mferior CSX deal on Conrail share­
holders , 

< 
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Defend the value of your shares. 
Vote now on Norfolk Southem's GOLD proxy card AGAINST 

Conraii's proposals to "opt out" of Pennsylvania's Fair Value Statute 
and to adjourn the special meeting. Be sure Norfolk Soutbem 

receives your proxy before December 23. 

[Norfolk Southem Logo] 

Important: If you have any questions, please call our solicitor. Georgeson & 
Company Inc. toll free at 1-800-223-2064, Banks and brokers call 212-440-98 ,̂ 

* Based on (he closing pnce of CSX common stock on Decembei 12. 1996 

December 13. 1996 
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[Advertisement] 

TO PARTICIPAN^S IN CONTRAIL'S ESOP 

An Open Letter To Conrail ESOP Participants From 
Norfolk Souihern Corporation 

[Norfolk Southern Logo] 

Dear ESOP Participant: 

Now is the time to act. 

You now have the opportunity to say "NO" to the CSX/Conrail deal at the 
shareholders' meeting scheduled for December 23 by voting AGAINST Conrail's 
proposal to "opt out" of the Pennsylvania Fair Value Statute. As a participant in 
the Conrail ESOP. you can instruct the ESOP Trustee to vote your shares 
AGAINST this proposal to amend Conrail's Articles of Incorporation and the ad­
journment proposal. 

"Vou should 'jcnow that your ESOP votes are very important because each share 
you have in your ESOP account represents a voting interest, by our calculations, 
equal to at .east seven shares. This is because your shares direct the voting of 1) 
ESOP shares allocated your account. 2) ESOP shares not yet allocated to your 
account. 3) any ESOP shares that ir^ not voted, and 4) Employee Benefits Trust 
shares. Therefore, it is very impcrtaiit that you vote and be heard. Remember, 
the ESOP Trustee is required by lav to keep your vote confidential. 

Why should you instruct the ESOP Trustee to vote AGAINST the "opt out" 
proposal? Here are six reasons: 

1. There is substantially more overlap with a CSX/Conrail system 
than there is with a Norfolk Southem'Conrail system. A merger 
between CSX and Conrail would eluninate competitive service -n 
64 cities, including Philadelphia. Baltimore. Youngstown and 
Pittsburgh, Conrail's Hollidaysburg and Altoona shops are withm 
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70 miles of CSX's facilities at Cumberland. MD, Redundancies 
like these could add up to lost jobs, 

2. Our managers are valuable to us and are treated as such. We have 
avoided massive layoffs and involunury separations. Since the for­
mation of Norfolk Southem m June 1982. we have matched people 
to needs through attrition, voluntary separation and early retire­
ments. 

3. Norfolk Southem and Conrail both can boast fully funded, healthy 
pension funds, ensuring peace of mind for both employees and 
retirees, CSX. on the other hand, has been listed as one of the 
"Top 50 Companie:. with the Largest Underfunded Pension Liabili­
ty" by the Pension Benefits Guaranty Corporation. Why let CSX 
reap the benefit of the protective surplus your hard work has built 
up? 

4. Norfolk Southem is committed to mamtaining a major operating 
presence in Philadelphia as we have done in Roanoke, Virginia and 
Atlanta. Georgia - major operating centers for Norfolk Southem's 
rwo predecessor railroads Norfolk Southem also has made public 
plans for a multimodal rail-highway facility at the uormant Phila­
delphia Navy base. 

5. Norfolk Southem's $110 all-cash offer for Conrail shares is the 
superior offer. CSX's proposal for the remaining Conrail stock is 
currently valued at approximately $92 per share.* Unlike the Nor­
folk Soutiiem offer, the second-step stock portion of the CSX offer 
is c~>ntingent on Surface Ti msportat'on Board approval. The earli­
est CSX expects to receive such approval is early 1998. This 
me?Jis you have no assurance if and when CSX will acquire the re­
maining ISVc of Conrail stock, 

6. You should know lhat a number of senior Ccnrail executives have 
been selling Conrail shares recently, not cnly pursuant to the first 
CSX offer but also on the open market. Ask yoor.,elf if this 
mdicates a lack of confidence in the value and chances of comple­
tion of CSX's proposed deal. 
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Many of you have worked with Norfolk Southem people for many years and are 
familiar with ovir values and beliefs. You know us. Together, wc can form an 
even better railroad ~ a process that you can help. Say "NO" to the 
CSX/Conrail merger by voting today. Instmct the ESOP Tmstee to vote your 
shares "AGAINST" Conrail's amendment proposal and the adjournment propos­
al. 

Your vote is important to us. If you have already sent a Trustee instmction card 
in response to the Conrail solicitation, you may revoke it and vote "AGAINST" 
the proposal by signing and dating the enclosed green instruction card previously 
sent to you and mailing it to the Tmstee. It's the latest dated instmction card that 
coimts. The Trustee's deadline for receiving your instmctions is Thursday, 
December 19. Why let others decide yoiu- destiny when you can cast a vote for 
your future? 

Sincerely, 

NORFOLK SOUTHERN CORPORATION 

[Norfolk Southem Logo] 

Important: If you have any questions, please call our solicitor, Georgeson & 
Company Inc. toll free at 1-800-223-2064. Banks and brokers call 212-440-9800. 

Based on the closmf pnce of CSX common stoĉ  c-, December 12, 1996, 

December 13. 1996 

01619a 01-OIS4a 
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FOR IMMEDIATE RELEASE 
December 13. 1996 

Media Contact; Robert C Fort 
(757) 629-2714 

NS Seeks Injunction To Stop Postponement of Conrail Shareholder Vote 

NORFOLK. VA -- Norfolk Southem Corporation today filed a motion in U S, District Court 

in Philadelphia to block Conrail. Inc. from postponing a scheduled December 23 meeting at 

which shareholders are to vote on whether to "opt out" of Pennsylvania's Fair Value stamte. 

In its motion for a preluninary injunctior.. .Norfolk Southem said Conrail and CSX 

Corporation are subverting the processes of corporate democracy " by announcing they will 

refuse to allow the vote to proceed unless they are assured of victory The motion alleges 

that this represents "fundamentally unfau conduct directed at Conrail's shareholders' most 

fundamental right - the right to vote," Norfolk Southem said Comail and CSX are 

allowmg shareholders no choice on December 23. effectively denying them the right to vote 

against the proposed amendment to Conrail's charter. 

"Permming defendants to disenfranchise those shareholders who refuse to opt out of 

the statute designed to protect them against coercive, two-tiered front-end loaded tender 

offers like the CSX transaction defeats the purpose and intent" ci the Pennsylvania law and 

"contravenes the public policy concem for credible corporate democracy." Norfolk Southem 

said in its motion 

Nortblk Southem has offered SllO a share m cash for all Conrail shares, a SIO 

billion offer worth at least SI.3 billion more than CSX's proposal. 

### 

World Wide Web Site - http: 'www.nscorp,com 

0161999 Oi-CIS** 
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SECURITIES AND EXCHANGE COMlVnSSION 
Washington, D.C. 20549 

SCHEDULE 14D-1 
(.Amendment No. 22) 

Tender Offer Statement Pursuant to Section 14(d)(1) 
of tbe Securities Exchange Act of 1934 

Conrail Inc. 
(Name of Subject Company) 

Norfolk Southern Corporation 
Atlantic Acquisition Corporation 

(Bidders) 

Common Stock, par vaiue $1.00 per share 
(Including the associated Common Stock Purchase Rigbts) 

(TiUe of Class of Secunues) 

208368 10 0 
(CUSIP Number of Class of Securities) 

Series A ESOP Convertiblt Junior 
Preferred Stock, without par value 

(Including the associated Common Stock Purchase Rights) 
(Title of Class of Securities) 

Not Available 
(CUSIP Number of Class of Secirities) 

James C. Bishop, Jr. 
Execiitive Vice President-Law 
Norfolk Southem Corporation 

Three Commercial Place 
Norfolk, Virginia 23510-2191 

Telephone: (757) 629-2750 
(Name. Address and Telephone .Number of Person Authorized 
to Receive .Notices and Communications on Behalf of Bidder) 

with J to: 

Randall H. Doud, Esq. 
Skadden. Arps. Slate, Meagher & Flom LLP 

919 Third Avenue 
New ^ ork, Nev* York 10022 
Telephone: (212) 735-3000 
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This Amendment No. 22 amends the Tender Offer Statement on Schedule 14D-1 nieu 
on October 24. 1996. as amended (the "Schedule :4.D-r'). by Norfolk Southem Corporatn:,, 
a Virginia corporation ("Parent"), and its wholly owned subsidiary, Atlantic Acquisition 
Corporation, a Pennsylvania corporation ("Purchaser"), relating to Purchaser's offer lo purchase 
all outstanding shares of (i) Common Stock, par value 51,00 per share (the "Common Shares"), 
and (ii) Series A ESOP Convertible Junior Preferred Stock, without par value (the "ESOP 
Preferred Shares" and. together with the Common Share' the "Shares"), of Conrail Inc (the 
"Company"), including, in each case, the associated Coimnon Stock Purchase Rights, upon the 
temis and subject to the conditions set forth in the Offer to Purchase, dated October 24. 1996 
(the "Offer to Purchase"), as amended and supplemented by the Supplement thereto, dated 
November 8. 1996 (the "Supplement"), and in the revised Lener of Transmittal (which, together 
with any amendments or supplements thereto, constitute the "Offer") Unless otherwise defmed 
herein, all capitalized terms used herein shall have the respective meamngs given such terms in 
the Offer to Purchase, the Supplement or the Schedule 14D1, 

Item 11. Material to be Filed as Exiiibits. 

Item 11 is hereby amended and supplemented by the followii g: 

(a)(61) Tex; of information sent to certain Company shareholders commencing 
Dece.mber 13, 1996, 

(g)(7) Motio;i for Leave lo Supplement and Amend the Complaint, including 
as an exhibit thereto. Plaintiffs' Third Amended Complaint, filed by 
Parent. Purchaser and Kathryn B, McQuade agamst the Company. CSX 
et. al. (dated December 13. 1996. Umted States District Court for the 
Eastem Distnct of Pennsylvania). 

(g)(8) Preliminary Injunction Motion and related brief and proposed form of 
Order filed by Parent. Purchaser and Kathryn B, McQuade (dated 
December 13. 1996 United Disffict Court for the Eastem Distnct of 
Pennsvlvania), 
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SIGNATURE 

.Â fter due mojiry and to the best of its knowledge and belief, tlie undersigned certifies 
that the infonnation set forth in this statement is uoie. complete and conect. 

Dated; Decem'oer 16, 1996 

NORFOLK SOUTHERN CORPOR.ATION 

By: Isl J.\MES C BISHOP. JR 
Name; James C, Bishop. Jr. 
Title Executive Vice President-Law 

ATLANTIC ACQUISITION CORPORATION 

By; Is; JAMES C, BISHOP. JR 
Name: James C, Bishop, Jr, 
Title: Vice President and General Counsel 
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EXHIBFT EVDEX 

Exhibit 
Number 

(a)(61) 

(g)(7) 

(g)(8) 

Description 

Text of information sent to certain Company shareholders commencing 
December 13, 1996. 

Motion for Leave to Supplement and Amend the Complaint, including as an 
exhibit thereto. Plaintiffs' Third Amended Complaint, filed by Parent, 
P*urchaser and Kathryn B McQuade against the Ccmpany, CSX et. al. (dated 
December 13. 1996, Umted States Distnct Court for the Eastem District of 
Pennsy'vama). 

Preliminary Injunction Motion and related brief and proposed form of Order 
filed by Parent. Purchaser and Kathry n B McCJuade (dated December 13, 
1996, Umted District Court for the Eastern Distnct of Pennsylvania). 

0161972 01-01 S4a 
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NEWS RELEASE 

CSX/CONR.AIL MERGER DISRUPTED 

ISS RECOMMENDS AGAINST "OPT OUT" PROVISION 

FOR IMMEDIATE RELEASE Contact; Marcy J. Markowitz/(30r)215-9507 
mmarkowitz@cda.com 

Bethesda. MD - In a Decen ber 12 analysis. Institutional Shareholder Services (ISS) has 
recommended .AGAINST a proposal by Conrail Corp, to opt out of a Pennsylvania fair 
price proMsion which would allow CSX Corp to complete a merger with Conrail. 
Norfolk Southera Corp,. (NS) seeks to tender for Conrail shares at a higher price. 

In his report. Semor Analyst Peter R Gleason stares. " ..CSX's front-end loaded, two-
tiered takeover does not treat all Conrail shareholders fairly, and the lock-ups contained 
in the agreement have denied Conrairs shareholders the possibility of accepting a higher 
payment for their shares," 

Mr, Gleason met with both Conrail and NS executives before making his 
reconmieiidation. His analysis, which recounts these discussions, is attached, \Iso 
attached is a summar\ of the analysis, written for The ISS Friday Repon by Mr. 
Gleason. 

Timeline: i 
October 31 - Conrail sent notices to shareholders that it would hold a special meeting of 
shareholders on November 14. 1996. to amend us articles of incorporation to opt out of 
Subchapter E of Chapter 25 of the Pennsylvama Business Corporation Law of 1988, The 
provision is Pennsylvania's fair price provision which would inhibit Conrail's proposed 
merger with CSX Corp. 

October 23 - Norfolk Southern Corp. announced a tender offer for all outstanding Conrail 
shares at SI00.00 per share, 

-November 19 - The U S, )istrict Court for the Eastern District of Pennsylvama issued 
a ruling denying the Norfolk Southem motion to block competition of the CSX tender for 
19.9 percent of Conrail's common stock. The decision allowed CSX to continue with us 
tender offer, which expired at midnight Wednesday. .November 20. 1996, Norfolk 
Southem unmediately appealed the decision. 

November 20 - The U,S Tiiird Court of .Appeals in Philadelphia rejected Norfolk 
Southern's emergency iinjnction request and cleared the path for CSX Corp. to acquire 
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19,9 percent of Conrail's outstanding common stock in a tender offer valued at SI 10 per 
share, CSX completed the tender offer, which ended at midnight November 20. 1996, 
with approximately 85 percent of Conrail shareholders tendering their shares. 

November 26 - Conrail filed definitive proxy materials with the SEC and set a meeting 
date of December 23. 1996. for its shareholder vote to opt out of Pennsylvania's fair 
pnce provision, Norfolk Southera has extended its previously announced lender offer for 
Coiirail share until Monday, December 16, 1996, 

Peter R. Gleason. Senior Analyst 
email: pgleason(3'cda.com 
Peter Gleason is a Senior Analyst respoiisible for analyses regarding proxy contests, 
mergers, acquisitions, and corporate restrucnirings. He eamed a B A, from Dartmouth 
College in 1988. and is a candidate for an M,B,A. in finance and marketing from 
X'irginia Tech. Peter started at ISS in 1990 as an .Account Representative in the Sales & 
Marketing Department and joined the Domestic Proxy Advisory Serv ice m 1991, In 
addition to his work in research, he oversees several consulting projects for ISS clients, 
Pnor to joining ISS. Peter was a commercial leasing broker for Cushman & Wakefield. 
Inc, in Neŵ  York and interned on the Govenuntni Securities Trading Desk at Smith 
Barney Harris Upham. also in New York, 

About ISS 
Located in Betliesda. MD. Instimtional Shareholder Ser\ iccs (ISS) is the world's leading 
proMder of proxy voting and corporate govemance sen-ices. Serving close to 400 
instimtional clients - as well as trustees, custodians and corporatioas throughout North 
America. Europe and Australia -- ISS analyzes proxy issues and recommends votes for 
approximately 10,000 shareholder meetmgs around the world each year. 

ISS's main instimtional senices include Proxy Advisory and Voting Agent Services. U S, 
and Global, Proprietary software products include ProxyMaster. an electronic proxy 
votine and research management tool, and Proxy Record, a recordkeeping and reporting 
packace, ProxvReponer. another ISS software product, is used to provide consolidated 
reporting packages to plan sponsors who delegate voting to their managers. In addition. 
ISS's coryHjratê  govemance consultmg services are used by a number of leadmg 
corporations, regulatory and self-regulatory organizations around ilie world. 

Founded in 1985. ISS is unit of CDA Investment Technologies, a division of Thomson 
Financial Services. 

For more information on ISS. call Marcy J. .Markowitz at (301)215-9507. 

m 
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FYI; I thought you would be interested in two developments Thursday in the battle for 
Conrail: 

Instimtional Shareholder Services, a Bethesda, Md., shareholder consulting firm, 
recommended that Conrail shareholders vole against a proposal to "opt out" of 
Pennsylvama's takeover law, ISS said CSX's "front-end loaded, two-tiered 
takeover does not treat all Conrail shareholders fairly" and that lock-ups in the 
agreement have denied them "the possibility of accepting a higher payment for 
their shares," (Please see attached press release issued by ISS.) 
The Port Authority of New York said it would urge federal regulators to break up 
Conrail's rail monopoly at the port as a condition for approving any sale of the 
railroad. (Please see story on Page B-4 in the Eastern Edition of today's Wall 
Street Joumal.) 

Deborah Noxon 
Norfolk Southem Corporation 
757-629-2861 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

"KORFOLK SOUTHERN CORPORATION,, a 
V i r g i n i a Corporation, ATLANTIC 
ACQUISITION CORPORATION, A 
Pennsylvania corporation AND 
KATHRYN B. McQUADE, 

Plair.'cif f s, 

V . 

COi^RAIL INC. a Pennsylvania 
c;orporation, DAVID M. LEVAN, H. 
FTJRLONG BALDWIN, DANIEL B. 
BURKE, ROGER S. HILLAS, CLAUDE 
S. BRINEGAR, KATHLEEN FOLEY 
FELDSTEIN, DAVIP B. LEWIS, JOHN 
C. MAROUS, T̂ AVID H. SWANSON, E. 
BRADLEY JONES, AND RAYMOND T. 
SCHULER AND CSX CORPORATION, 

Defendants, 

CA. No. 96-CV-7167. 

PLAINTIFFS' MOTION FOR LEAVE 
10 FILE THEIR THIRD AMENDED COKPhP im 

Pursuant t o Rules 15 (a) of the Federal Rules of C i v i l 

Procedure, p l a i n t i f f s , by and through t h e i r attorneys, 

r e s p e c t f u l l y move f o r leave of Court to f i l e a Third Amended 

Complaint. 

I n support of t h e i r notion, p l a i n t i f f s r e l y upon the 
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accompanying memorandum of law. 

Respectfully Submitted; 

Mary A. McLaughlin 
I.D. No. 24923 
George G. Gordon 
I.D. No. 63072 
Dechert, Price & Rhoads 
4000 Be l l A t l a n t i c Tower 
1717 Arch Street 
Philadelphia, PA 19103 
(215) 994-4000 
Attorneys f o r P l a i n t i f f s 

Of Counsel: 

Steven J. Rctnschild 
SKADDEN, ARPS, SLATE, MEAGHER & FLOM 
One Rodney -;qu^re 
P.O. Box €36 ' 
Wilmington, Di: 19899 
(302) 651-30CT 

DATED: Dece:aber 16, 1996 

0I6I983 0:-OIS4» 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

NORFOLK SOUTHERN CORPOR^TIO.V. 
a X'lreinia corporation. 
ATLANTIC .ACQUISITION CORPORATION, 
a Pennsvlvania corporation, and 
K.^THRVN B McQU.ADE. 

Plaintiffs. 

-against-

CONR.ML INC . 
a F>..ins\lv.ania corporation. 
D.AVID M LEVAN. H FURLONG B.A.LDW1N. 
D.ANIEL B BURKE. ROGER S HILLAS 
CLAUDE S BRINEGAR. KATHLEEN FOLEY 
FELDSTEIN. DAVID B LEWIS. JOHN C. 
M.\ROUS, D.A.VID H SWANSON. E. 
BRADL2V JONES, RAVMOND T 
SCHULER and CSX CORPORATION. 

Defendants 

C A, No. 96-CV-7167 

THIRD .AMENDED COMPLAINT FOR 
nECLARATQRV AND INJUNCTIVE RELIEF 

Plaintiffs, bv their undersigned anomeys, as and for their Third Amended Complaint, 

allege upon knov̂ led̂ e with respect to theniselves and Uieir oNiH acts, and upon information and belief 

as tc all other maners. as follows: 

\ature of the Action 

1. This action arises from the attempt by defendants Conrail Inc, ("Conrail"). its 

directors (the Director Defendantsand CSX Corporation CCSX") to coerce, mislead and fraudu-

lenth manipulate Conrail's shareholders to swiftly delner control of Conrail to CSX aid to forestall 
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any competing higher bid for Conrail by plaintiff Norfolk Soi'them Corporation ("NS"). Although 

defendants have attempted to create the impression that .NS's superior Si 10 per share ali-cash offer 

for all of Conrail's stock is a non-bid" or a phantom ofter. in reaJit> the only obstacles to the 

availability of the SI 10 per share offered by NS are illegal actions and ulna vires agreements by 

defendants The ultimate purpose of this action is to establish the illegalitA- of such actions and agree­

ments so that NS may proceed to provide superior value to Conrail s shareholders and a superior 

transaction to Cori.*ail and all of its constimencies. 

2. Additionally, plaintiffs have sought and will seek interim injunctive relief to 

maintain the status quo and ensure that Conrail sliareholders will not be coerced, misled and 

fraudulenth manipulated by defendants' illegal conduct to deliver control over Conrail to CSX before 

the Court can finally def'nmne the issues raised in tJiis action, 

3, "l he event that set this cor.troversy in motion was the unexpected annoimce-

ment that CSX would take over Conrail In a surprise move on October 15. 1996. defendants Conrail 

and CSX announced a deal to rapidl\ transfer control of Conrail to CSX and foreclose any other bids 

for Coru-ail (the "CSX Transaction" ) The CSX Tfuisaction is to be accomplished through a compli­

cated multi-tier strucmre involving two coercive front-end loaded cash tender offers, a lock-up stock 

option and. following required regulaton approvals or exemptions, a back-end merger i:i which 

Conrail shareholders will receive stock and. under ^enain circumstances, cash The original CSX 

Transaction had a blended value of slightly more thaii S85 per Conrail share as of October 29, 1996. 

The currenth proposed CSX Transaction ha-s a blended value of approximately S89.80 per Conrail 

share, over S20 per share less than the NS Proposal, The NS Proposal has a value of at li-ast Si ,3 

billion more than the CSX Transartion. Integral to the mferior CSX Transaction are executive suc­

cession and compensation guarantees for Conrail management and board composition covenants effec­

ts el> ensuring Conrail directors of continued boaid seats 
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4, Because plaintiff NS believes that a business combination between Conrail and 

NS would yield benefits to both companies and their constimencies far superior to any benefits 

offered b> the proposed Conrail CSX combination. NS on October 23. 1996 announced its mtention 

to commence, ihrough its wholly-owned subsidiar>, plaintiff Atlantic Acquisition Corporation 

( AAC ) a cash tender offer (the "NS Offer") for al! shares of Conrail stock at SlOO per share, to be 

followed by a cash merger at the same price (the "Proposed .Merger." and together with the NS 

Offer, the "NS Proposal") The following day. on October 24. 1996, the NS Offer commenced On 

November 8. 1996. NS increased its offer to SllO in cash per Conrail share. 

5. At the hean of this controversy is the assenion by defendants, both expressly 

and through their conduct, that the Director Defendants, as directors of a Pennsylvania corporation. 

have virtually no fiduciar% duties While it is tme that Pennsylvania statutor> law provides directors 

of Pennsylvama corporations with wide discretion in responding to acquisition proposals, defendants 

here have gone far beyond what even Pennsylvama law permits. As a result, this banle for control of 

Conrail presents the most audacious array of lock-up des ices ever attempted: 

• The Poiswn Pill Lock-In The CSX Merger Agreement exempts the CSX 
Transaction from Conrail's Poison Pill Plan, and purpons to prohibit the 
Ccnrail Board from redeeming, amending or otherwise taking any further ac­
tion w ith respect to the Plan Under the terms of the Poison Pill Plan, the 
Ccmaii directors would have iost their power to make the poison pill inap­
pl •.:able to an\ acquisition transaction other than the CSX Transaction on 
November ". unless CSX agree.̂  to let them postpone that date Thus, the 
Poison Pill Lock-In threatened lo lock-up Conrail, e%en from friendly trans­
actions, until the year 2005. when the poison pill rights e.xpire. Put simply, 
the CS.X -Merger Agreement purponed to require Conrail to swallow its own 
poison pill O.-ilv after pla-ntiffs applied for a temporar> restramms order did 
the Comail board request CSX s permission to postpone the Distribution Date, 
Although It had no obi:nation to do so. CSX permined the postponement. 
Adoption of this provision placed Conrail in serious jeopard> and at the mercy 
cf CSX which had no oblication to act in Conrail s best interests Conrail 
remains at CSX s mercv due to the Poison Pill Lock-In. The Poison Pill 
Lock-m IS ultii vires under Pennsylvama law and constimtes a complete 
abdication and breach of the Cunrail director '̂ duties of loyalt\ and care. 
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The 270-Dav I.ock-Oiit The CSX Merger Agreement audaciouslv and 
unashamedh purponed to prohibit Conrail s directors from withdrawing their 
recommendation that Conrail's sh„-^holders accept and appro\e the CSX 
Transaction and from rerminating the CSX Merger Agreemem. even if their 
fiduciar\ duties require them to dn for a period of 180 davs from execu­
tion of the agreement On No% ember 6. Conrail and CSX announced that 
they had agreed to extend the lock-out period from 180 davs to 270 days Put 
simply. Conrail's directors ha\e agreed to take a mne-month leave of absence 
during what max be the most cnticai six months in Conrail's history- More­
over, while the 270 Day Lock-Out originally permitted Conrail to provide 
information to and negotiate with an unsolicited competine bidder, the com­
pletion of the CSX Offer on November 20 changed that: now Comail purpon-
edl> cannot even provide information or negotiate prior to July. 1997. The 
270-Da> Lock-Out is ukra vires under Penns\ ivania law and constimtes a 
complete abdication and breach of the Conrail directors' duties of lovalt%- and 
care 

The Stock Option Lock-Up And The S300 Million Rreak-I Ip F>.P The CSX 
Merger .Agreement provides, in essence, that Conrail must pav CSX a S300 
million windfall if the CSX Merger Agreement is temunated and Conrail is 
acquired b\ another company. Funher. a Stock Option Agreemeni granted by 
Conrail to CSX threatens over S275 million in dilution costs to any competing 
bidder fo." ConraU This lock-up option is particularly onerous because the 
higher the competing bid. the greater the dilution it threatens 

The Continuing Diret̂ tnr Amendmerit.s To Conrail's Poison Pill Phn Recog­
nizing that Pennsylvania law permits shareholders of Pennsylvania corpora­
tions to elect a new board of directors i<" the> disagree with an incumbent 
board's decisions concerning acquisition offers, the Conrail Board altered the 
Comail Poison Pill Plan m September 1995 to deprive Conrail's shareholders 
of the abilm to elect new directors fully empowered to act to render the 
poison pill meffeciive or inapplicable to a transactior. the\ deem to be in the 
corporation's best interests This amendment to the Conrail Poison Pill Plan 
is ultra vires under Pennsylvania law and Conrail's Chaner and Bv-Laws. and 
constimtes an imper .iissible interference in the stockJiolder franchise and a 
breach of the Conrai directors' duty of loyalty. 

The Rolling Special Meeting On November 25. defendams announced that the 
special meeting of Coiraii's shareholders to vote on a proposal to amend Conrail's 
Anicles of Incorporation to opt-out of the protectio-̂ ,'? of subchapter 25E of the PBCL, 
(the "Chaner Amendment"), scheduled for December 23. would not be convened at 
all unless defendants h.id sufficient proxies in hand to assure approval of the Charter 
Amendment, and that such meeting ma\ bu- successivelv postponed until Conrail's 
shareholders submit to the defendants' will Funher. the Comail directors have in 
section 5 Kb) of the amended CSX Merger .Agreement improperlv delegated their 
responsibilities with respect to the processes of corporate democracy by~purponing to 
contractually Umit their actions penaimng to the special meeting to those to which 
CSX consents. Defendants conduct strikes at the hean of corporate democracy and is 
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fundamentally unfair Such conduct constimtes a breach of the Director Defendants' 
fiduciary duties, aided and abetted by CSX. 

At bottom, what defendants have attempted here is to liner the playing field with illegal, ultra vires 

apparent impediments to competing acquisition proposals, and then coerce Comail shareholders to 

swiftly deliver control of Conrail to CSX before the illegality of such impedunents can be determined 

and revealed. 

6. Accordingly, by this action, plaintiffs NS. AAC. and Kathryn B McQuade. a 

Conrail shareholder, seek emergency relief against defendants' illegal attempt to lock-up the rapid sale 

of control of Conrail to CSX through their scheme of coercion, deception and fraudulent mampula-

tion. in violation of the federal secunties laws. Pennsylvama statutory law. and the fiduciary^ duties of 

the Director Defendants. In addition, to faciliute the NS Proposal, plaintiffs seek cenain declaratory 

relief with respect to replacement of Conrail's Board of Directors at Comail's next annual meeting of 

shareholders. 

Jurisdiction and Venue 

7. This Coun has jurisdiction over tins complaint pursuant to 28 U.S.C §s 1331 

and 1367. 

8. Venue is proper in this Distnct pursuant to 28 U.S C § 1391, 

The Panies 

9 Plaintiff NS is a Virginia corporation ^viih its principal place of business in 

Norfolk. Vireima. is a holding company operating rail and motor transportation services th.-ough 

Its subsidiaries As of December 31. 1995. NS s railroads operated more than 14.500 miles of road 

in the statt,> cf Alabama. Florida. Georgia. Illinois. Indiana. lova. Kenmcky. Louisiana, Mary land, 

Michigan. Mississippi. Missouri. New York. Nonh Carolina. Ohio. Penmyhama. South Carolina. 

Tennessee. N'irginia and West \'irgmia. and the Province of Ontano. Canada The lines of NS's 

railroads reach most of the larger industnal and trading centers m the Southeast and Midwest, with 
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the exception of those in Central and Southem Florida. In the fiscal year ended December 31. 1995. 

NS had net income of S712.7 million on total transportation operating revenues of $4,668 billion. 

According to the New York Times. NS "is considered by many analysts to be the nation s best-nin 

railroad " NS is the beneficial owner of 100 shares of common stock of Comail, 

10 Plaintiff AAC is a Pennsylvania corporation The entire equity interest in 

AAC is owned by NS, AAC was organized by .NS for the purpose of acquiring the entire equity 

interest in Conrail, 

11. Plaintiff Kathryn B McQuade is and has been, at all times relevant lo this ac­

tion, the owner of Comail common stock. 

12. Defendant Comail is a Pennsylvania corpcration with its pnncipal place of 

business in Philadelphia. Pennsylvama Conrail is the major freight railroad serving America s 

Northeast-.Midwest region, operating over a rail netwo"k of approximately 11.000 route miles, 

Conrail's common stock is widely held and trades on the New York Stock Exchange. Dunng the 

year ended December 31, 1995. Conrail had net income of S264 million on revenues of S3.68 billion. 

On the day prior to announcement of the CSX Transaction, the closing per share price of Conrail 

common stock was S71. 

13. Defendant David M LeVan is President. Chief Executive Officer, and 

Chai rman of Comail's Board of Directors. Defendants H. Furlong Baldwin. Danie! B Burke, Roger 

S Hillas. Claude S Brmegar. Kathleen Foley Feldstein, David B, Lewis, John C, Marous, David H 

Swanson. E. Bradley Jones, and Raymond T Schuler are the remaining directors of Conrail. The 

foregoing indiv idual directors of Conrail owe fiduciary duties to Conrail and its stocLiolders. includ­

ing plaintiffs. 

14. Defendant CSX is a Virginia corporation with its principal place of business in 

Richmond. \'irginia CSX is a transportation company providing rail, intermodal, ocean conuiner-
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shipping, barging, trucking and comract logistic services. CSX's rail transportation operations serve 

the southeastem and midwestem United Stales. 

Factual Background 

The Offer 

15. In response to the surprise October 15 announcement of the CSX Transaction, 

on October 23. 1996. NS announced its intemion to commence a public tender offer for all shares of 

Conrail common stock at a price of SlOO cash per share, NS further announced that it intends, as 

soon as practicable following lhe closing of the NS Offer, to acquire the emire equity mteres. Con­

rail by causing it to merge with AAC m the Proposed Merger. In the Proposed Merger as originally 

proposed. Comail common stock not tendered and accepted in the NS Offer would have been convert­

ed into the nght to receive SlOO in cash per share. On October 24. 1996. NS. through AAC. 

commenced the NS Offer The NS Offer and the Proposed Merger represemed a 40 S7c premium 

over the closing market price of ConraU stock on October 14. 1996. the day pnoi to announcemem of 

the CSX Transaction, 

16 In a lener delivered on October 23. 1996 to the Defendant Directors. NS 

Slated lhat it was flexible as to all aspects of the NS Proposal and expressed its eagerness to negotiate 

a friendly merger with Comail The letter indicated, m panicular. lhat while the NS Proposal is a 

proposal to acquire the entire equity interest m Conrail for cash. NS is willing to discuss, if the Con­

rail beard so desires, including a substantial equity componem to the consideration to be paid in a 

negotiated transaction so that currem Comail shareholders could have a continuing mterest m the 

combined NS/Comail enterprise. 
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The Currem Crisis: In a Surprise Move Intended To Foreclose Competing 
Bids. Comail und CSX Announce On October 15 That Conrail Has Essentially 
Granted CSX A Lock-Up Over Control Of The Company 

17. After many months of mamtaimng thai Comail was not for saie. on October 

16. 1996. the Comail Board announced an abmpt about-face: Comail would be sold to CSX in a 

multiple-step transaction designed to swiftly transfer effective, if nor absolute, voting comrol over 

Comail to a voting tmstee who would be contracmally required to vote to approve CSX's acquisition 

of the entire equity interest in Comail through a follow-up stock merger 

18. This Court denied plaintiffs' motion for a preliminary injunction barring the 

consummation of CSX's highly coercive front-end loaded tender offer for up to 19.9% of Comail's 

shares. As a result. CSX and Comail succeeded through this classic hostile takeover tactic in 

coercing Comail's shareholders to cede nearly 207c of Comail's voting power lo CSX. gaming an 

overwhelming advantage in the vote of Conrail's shareholders on the Chaner .Amendmem. now slated 

for December 23. 1996. This Court's mlmg on plaintiffs' motion for preliminary injunction, and 

CSX s right to vote the shares it acquired m the completed CSX offer are curremly subject to appeal 

19. The current crisis anses due to the imminent December 23. 1996 special 

meeting of Conrail's shareholders, scheduled for the purpose of conducting a shareholder vote on the 

Chaner .Amendment Defendants have stated that this meeting will not be convened unless they hold 

sufficiem proxies to assure their victory Defendants fiave also stated that this special meeting may be 

successively postponed until Comail's shareholders submit to their wUl, Thus defendants are 

attempting to mampulate the processes of corporate democracy to coerce approval of the Charter 

•Amendmem and to prevent the tme wishes of Comail's shareholders from being expressed and given 

effect Plaimiffs accordingly seek a preliminary mjuncnon against any postponement of the share­

holder v ote scheduled for December 23 
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Defendants Were Well .Aware That A Svperior Competing 
•Acquisition Proposal Bv NS was Inevitable 

20, For a number of years, certain members of senior management of NS. 

including David R Goode. Chainnan and Chief Executive Officer of NS. have spoken numerous 

times with senior management of ComaU. includint' former Comail Chainnan and Chief Executive 

Officer. James A Hagen. and cunent ComaU Chaiman and Chief Executive Officer, defendant 

David W LeVan, conceming a possible business combination between NS and Comail, Ultimately, 

Comail management encouraged such discussions pnor to .Mr Hagen's retirement as Chief Executive 

Officer of ComaU. ComaU discontinued such discussions in September 1994. v/hen the Conrail 

Board elected Mr. Le\'an as Comail's President and Chief Operating Officer as a step toward 

ultimately installing him as Chief Executive Officer and Chainnan upon Mr Hagen's departure. 

21. Prior to 1994. senior management of NS and Comail discussed, from time to 

time, opportunities for business cooperation between the companies, and. in some of those discus­

sions, the general concept of a business combination While the compames detenmned to proceed 

with certam bjsmess cooperation opportunities -ncludir.g the Triple Crown Services jomt venmre. no 

decisions were reached conceming a business combination at that time. 

22 In March of 1994. Mr Hagen approached Mr Goode to suggest that under 

the current regulatory environmem. Comail managemem now believed that a business combination 

between Comail and NS could be accomplished, and tha: the compames should commence discussion 

of such a transaction Mr Goode agreed to schedule a meeting between legal counsel for NS and 

Comail tor the purpose of discussing regulatory issues Followmg lhat meeting. Mr. Goode met with 

Mr Hagen to discuss in general tenns an acquisition of Conrail by NS Thereafter, during tlie period 

from April through y»ugust 1994. managemem and semor financial advisors of the respective compa­

nies met on numerous occasions to negotiate the lenns of a cotnoination of Comail and NS. The 

pani.-'s entered mto a confidentiality agreement on Au-ust 17. 1994. During these discussions. Mr. 
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Hagen and other representatives of Comail pressed for a premium price to reflect the acquisition of 

control over ComaU by NS. Initially. NS pressed instead for a stock-for-stock merger of equals in 

which no comrol premium would be paid to Comail shareholders ConraU management insisted on a 

control premium, however, and ultimately the negotiations tumed t -ward a premium stock-for-stock 

acquisition of Comail. 

23. By early September 1994. the negotiations were in an advanced stage NS 

had proposed an exchange ratio of 1-to-l. but Conrail management was still pressing for a higher 

premium. In a meeting in Philadelphia on September 23. 1994. .Mr Goode increased the proposed 

exchange ratio to 1 1-to-l. and left the door open to an even higher ratio .Mr Hagen then told Mr 

Goode that tliey could not reach agreement because the Comail board had detenmned to remain inde­

pendent and to pursue a stand-alone policy. The meeting then concluded. 

24. The l.l-to-1 exchange ratio proposed by Mr Goode in September of 1994 

reflected a substantial premium over the market price of Comail stock at that time If one applies 

that ratio to NS's slock price on October 14. 1996 - the day the Conrail Board approv ed the CSX 

Transaction - it implies a pe.-- share acquisition pnce for Comail of over SlOl Thus, there can be 

no question that .Mr Le\'an. if not Comail's Board, was well aware that NS would likely be willing 

and able to offer more - to Conrail's shareholders, rather than managemc.it. that is - than CSX 

could offer for an acquisition of Comail. 

Defendant LeVan Actively Misleads NS Management In Order 
To Permit Him To Lock Up The Sale of ComaU to CSX 

25. During the period following September of 1994, Mr, Goode ft-om time to time 

had conv ersations w ith Mr Le\ an During virtually all of these conversations. Mr Goode expressed 

NS's strong I'uc-rest in negotiating 3n acquisition of ComaU Mr. Le\'an responded that Comail 

wished 10 remain independent. Nonetheless. Mr Goode was led to believe that if a:i j when the 
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Conrail Board determined to pursue a sale of the company, it would do so through a process in which 

NS would have an opportunity tc bid. 

26, At Its September 24. 1996 mee.irig. the NS Board reviewed its strategic 

alternatives and determined that NS should press for an acquisition of ComaU. Accordingly. Mr, 

Goode again contacted Mr. LeVan to (i) reiterate NS's strong interest in acquiring Conrail and (it) 

request a meeting at which he could present a concrete proposal Mr Le\ an responded ihat the 

ComaU board would be holding a strategic planning meeting that month and lhat he and Mr. Goode 

would be back in contact after that meeting. Mr. Goode emphasized that he wished to communicate 

NS's position so lhat Comail's Board would be aware of it during the strategic planning meeting, 

Mr. LeVan stated lhat it was unnecessary for Mr Goode to do so At that point, the conversation 

concluded. 

27, Following September 24. Mr LeVan did not contain Mr Goode Finally, on 

Friday. October 4. 1996. Mr. Goode telephoned Mr. LeVan. Mr Goode again reiterateo NS's 

strong interest in making a proposal to acquire Conrail. .Mr Le\an responded that the ComaU Board 

would be meeting on October 16. 1996. and assumed that he and Mr Hagen would contact Mr 

Goode following that meeting, Mr, Goode again stated that NS wanted to make a proposal so lhat the 

Comail Board would be aware of it Mi. LeVan stated lhat it was unnecessary to do so. 

CSX's Chairman Snow Contributes To LeN'an's Deception 

28, Several days prior to October 15. CSX's Chairman. John W Snow, publicly 

stated that he did no; expect to see any major business combinations in the railroad industry for 

several years On October 16. 1996. the New York Times reported tfiat "less than a week ago. Mr, 

Snow told Wall Street analysts that he did not expect another big merger in the industry (in the next 

few veai, ) " 
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On the Day Befo'-e the Purportedly Scheduled Nleeting of 
Comail's Board. Defendants .Announce the CS.X Transaction 

29 To NS's surprise and dismay, on Octo''jer 15. 1996. Comail and CSX an­

nounced lhat they had entered into a definitive merger agreement (the "CSX Mergei Agreement") 

pursuant to which comrol cf ConraU would be swiftly sold to CS.X and then a merger would be 

consummated foilc virg required regulatory approvals, .As of the close of business on October 29, 

1996. the blended value of the original CSX Transaction was slightly more than S85 per Comail 

share The CS.X Transaction includes a break-up fee of S300 millici and a lock-up stock option 

agreement threatening substantial dilution to any rival bidder for control of Comail. integiai lo the 

CSX Transaction are covenan's iubstantially increasing Mr. Le\"an's compensation and guaranteeing 

lhat he will succeed John W. Sncw. CSX's Chairman and Chief Executive Officer, as 'he combined 

company's CEO and Chairman, 

CS.X .Admits Thai The Comai1 Board Approved ̂  he CS.X Transaction Rapidlv, 

30. On October 16. 1996. the New York Times reported lhat CSX's Snow on 

October 15. 1996. had stated that the multi-billion dollar sale of ComaU in the CSX Transaction 

"came together rapidly in the last two weeks " The Wall Street Joumal reported on October 16 that 

Mr Snow stated that negotiations conceming the CSX Transaction had gone "very quickly.' and 

"much faster than he and Mr LeS an had anticipated.' On October 24. 1996. the WalJ Street Joumal 

obseî 'ed ihat "[i]n reaching its agreement with CSX. Comail didn't solicit other bids ... and appeared 

to complete the accoru at breakneck speed." 

31. Thus. Conrail's board approved the CSX Transaction rapidly without a good 

faith and reasonable investigation. Given the namre of the CSX Transaction, with its draconian and 

preclusive lock-up mechamsms. the Conrail Board's rapid approval of the deal constimtes reckless 

and srosslv neslieent conduct 
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CSX's Snow Implies That the CSX Transaction Is a Fait Accompli 
and States That Comail's Directors Have Almost No Fiduciar\ Duties 

32. On October 16. 1996. Mr. Goode met i.^ Washington. D C. with Mr Snow to 

discuss the CSX Transaction aiil certain regulatory issues that its consummation would raise. Mi. 

Snov advised Mr. Goode dunng lhat meeung that Comail's counsel and investment bankers had 

ensured that the CSX Transaction would be bulletproof." imply ing that the sale of control of Comail 

to CSX IS now a tan accompli, Mr. Snow added that the "Pennsylvania stamte." referring to 

Pennsylvama's Business Corporation Law. was "great" and that Comail's directors have almost no 

fiduciarv duties. Mr Snow's comments were intended to discourage NS from making a competing 

offer for control of Comail and to suggest that NS had no choice but to negotiate with CSX for access 

to such portioas of Comail's rail system as would be necessary to address the regulatory concems that 

would be raised by consummation of the CSX Transaction After Mr, Snow told Mr. Goode what 

CSX was willing to offer to NS in this regard, the meeting concluded. 

NS Responds With A Superior Offer For Conrail 

33. On October 22. the NS Boaid met to review its strategic options in light of 

the aiJiouncement of the CSX Transaction, Because the NS Board believes that a combination o" NS 

and Comail would offer compelling benefits to bo.n companies, their shareholders and their other 

constimencies. it determmed that NS should .make a ccmpeting bid for Comail. On October 23, 

1996. NS publicly announced its intention to commence a cash tender offer for all shares of Comail 

stock for $100 per share, to be foUowed. after required regulatory approvals, by a cash merger at the 

same price. On October 24. 1996. NS. ihrough AAC. commenced the NS Offei 

CSX Tells The Market That NS's Superior Proposal To Acquire Comail Is Not Rea.' 

34. CSX responded to the NS Proposr.1 by attempting to lead the narket to believe 

that the superior NS Proposal does not represent a real, viable and acmally available altemative to the 

CSX Transaction. On October 24. 1996, the Wall Street journal reported; 
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CS.X issued a harshly worded statemrnt last night lhat called Norfolk'r< move a 
• nonbid ' that would face inevitable delays and be subject to numerous conditions. It 
said the Norfolk bid couldn't be approved without Conrail's beard, and note? that the 
merger pact [with CS.X] prohibited Comail from terminating it.; pact until mid-April. 
It said the present value of the Norfolk bid was under $90 a share because of the 
minimum six-month delay.. 

On the same day. the New v'ork Times reported that "a source close to CSX" characterized the NS 

Proposal as a phantom offer." 

35. These s atements are an integral part of defendants' scheme to coerce, mislead 

and manipulate Conrail's shareholders to rapidly deliver control of Comail to CSX bv creating the 

false impression lhat the ""iS Proposal is not a viable and acmally available altemative. 

CSX Lures NS Inio Settlenent Discussions, Then Falsely Claims That NS 
Initiated The Talks In Order •'̂  nest̂ .I)ilize The Market For Comail Shares 

36. During the weekend of November 2 and November 3. representatives of NS 

and CSX met The meetings were held at the suggestion of CSX. osteruibly for the purpose of 

exploring a settlement of the litigation between NS an-. CSX and a resolution of issues raised by their 

respective offers to acquire Comail. CSX represented to NS that Conrail was aware of these meet­

ings. NS participated in the meetings consistent with its announced position favoring a balanced 

competition stmcture for Eastem railroad service. 

37. On the moming of November 4. 1996. however. CSX issued a false and 

misleading press release in which it claimed (i) that NS had imtiated the discussions and (2) that the 

subject matter of the discussions was which pieces of Comail NS would purchase from CSX once 

CSX had purchased Comail in its entirety. In fact. CSX had initiated the talks, as stated above, and 

the talks involved both an acquisition by NS of Conrail and an acquisition by CSX of Comail, and 

what assets the non-acquiring party would ultimately receive. 
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38 CSX. with Comail's knowing participation, issued its false and mislead'ng 

press release for the purpose of mampulating and destabilizing the market for Conrail stock by 

creating the false perception that NS was not committed to its SlOO per share bid to acquire Comail. 

39. The CSX press release had its intended effect On .he moming of November 

4, Comail's stock price dived from S95'/4 to as low as S87 per share on heavy volume, 

40. Lata that moming. NS issued its own press release, explaining lhat it was 

CSX that initiated the talks with NS. Uiat NS remained committed to its offer to acquire Comail for 

SlOO per share, and that the financing condition to its offer had occn satisfied 

41. Following NS's announcement Comail's stock price remmed to levels at 

which It had traded prior to CSX's false and misleading press release. ComaU stock closed the day 

down Sl-5 8. at S93-5 '8. 

42. CSX'; manipulative tactics are not surprising, given CSX's previous 

w Ulingness to employ disinformation against the financial markets .As noted above. CSX's Snow had 

told analvsts days prioi to innouncement of the CSX Transaction that he believed that a major lail 

merger was unlikely in the near fumre. On .Novem'oer 6. the Wall Street Joum il reported: 

[S]ome . analysts think they will have trouble tmsting CSX in the fumre. Two weeks 
before the announcement of a CSX-Comail combination. Mr, Snow told a.nalysts lhat 
further rail mergers may be mevitable. but not imminent, citing the backlash ag.ainst 
Umon Pacific Corp's S3 9 billion takeover of Southem Rail Corp. 

" I took that to mean that CSX certairUy -vouldn't be leading an acquisition attempt 
soon, and that was a sem.uie plan of action" said .Anthony Hatch, an analyst at 
Norwest Securities Corp. "I found the:r subsequent merger announcement to be 
startling to say the least." 

Defendants .Are Forced To .Amend The ComaU Poison Pill To .Avert .A Near Disastei 

43. As noted above and explained more fully below, the Poison Pill Lock-In 

feamre of the CSX .Merger .Agreement purports to prevent the Comail board from taking action with 

respect to the ComaU Poison Pill without CSX s coriSent. Yet. due to commencement of the NS 
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Offer, such action '."as required in order to prevent a "Distribution Date" from occurring on 

November 7, 1996 If the Distribution Date had been permitted to occur, then Comail would have 

been ..icapable of engaging in a busi.ncss combina.ion other than the CSX Transaction as onginally 

agreed to on November 14. 1996. until the year ;'.005 

44 Conrail 's directors had thus placed Comail in grave strategic jeopardy by 

agreeing to the Poison Pill Lock-In provision. Essentially, the Comail board had placed itself at 

CSX's mercy, with CSX having no obligation to act other than in its own best interests. 'What is 

worse, the ComaU directors were completely unaware that they had done so until NS pointed the 

problem out to counsel for Comail and Comail was forced to call a special board meeting to address 

the matter Thus, in their haste to apriove and lock up the CSX Transaction, Comail's directors 

acted with extreme recklessness, 

45. Because Comail refused to give as.'urances to plaintiffs that its Board would 

take action to postpone the Distribution Date (which it could do only with CSX's consent). NS was 

forced to file a motion for a temporary restraining order The Coun scheduled a hearing on the 

motion for noon on November 4. 1996. 

46, Just hours pnor to the scheduled hearing, the Comail directors met for the 

purpose of attempting to extricate Comail from the grave jeopardy into which their reckless conduct 

had placed it. The Comail directors adopted a resolucion postpomng the "Distribution Date" of the 

Conrail Poison Pill until the tenth business day following the date on which any person acquired 10% 

or more of Comail's stock. .Although it had no obligation to do so. CSX assented to this postpone­

ment As a result, the Court demed NS's application for a temr orary restraining order as moot. 
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Defendants ,Annouiice That Th.n Have Restmcmred The CSX Transaction 
By Substantially Front-End Loading The Cash Tender Offers In Order To 
Stampede Shareholders Into Ifffectivelv Foreclosing The N'S Proposal 

47. On November 5. 1996. the Coruail board met. The results of lhat meeting 

were announced on November 6. 1996 In that announcement, defendants disclosed that the cash 

tender offers contemplated by fhe CSX Transaction had been substantially front-end loaded That is. 

the :ash price offered to ComaU shareholders in the initial CSX cash tender offers was increased from 

9̂."* 50 per share to SllO per share, while the stock consideration to be paid in the follow-up merger 

remains the same 1.8'=619 shares of CS.X stock for each Comail share Based upon the closing sale 

price of CSX stock on November 7. 1996. 1.85619 shares were worth approximately S82,14. 

48. Defendants also announced lhat the timing of the steps toward completion of 

the CSX Transaction had been changed The 'pecial meeting of ComaU shareholders for the purpose 

of voting on the Charter .Amendment, originally scheduled fo; November 14. was postponed until a 

date that defendants stated would likely fall in December 1996. an hat has now been set at 

December 23. 1996. Further the expuation date of the CSX Offer was extended from midnight on 

November 15 to rmdnight of November 20. 1996. 

49. .Accordingly, defendants plannv̂ d to close a first tender offer for 19.9^ of 

Comail's shares on November 20. prior to the vote on the Charter .Amendment If the Charter 

Amendment is approved, defendants planned to proceed with a second front-end loaded tender offer, 

after vhich CSX will have acquired 405* of Comail's stock, constimting effective control and 

foreclosing the NS Proposal as an altemative •ci Comail's shareholders. 

50. Both the front-end loaded stmcmre of the CSX Offers and the perceived risk 

that the NS Proposal will not be consummated due to the draconian defemive measures adopted by 

the defendants exened and continue to exert tremendous coercive pressure upon Comail shareholders 

to tender their shares to CSX. 
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51. A November 10. 1996 Philadelphia Inquirer article summed up the coercive 

simation created by def-ndants succinctly: 

[Conrail shareholders] face a daunting dilemma, which was deliberately constmcted 
for them by CS.X's attomeys and investment bankers. They can either tender their 
stock to CS.X " that is. offer it up to CSX for srle - by Nov, 20, or hold back and 
risk getting a lower price if [CSX] ends up the successful bidder for Conrail. 

52. In their Schedule 14D-9 disclosures, defendants admitted the coercive design 

and effect of the revised CS.X Transaction: 

Shareholders should also be aware that shareholders may decide to tender their Shares 
to CS.X in the CSX Offer and the Second CSX Offer, if applicable (even if they 
believe that the Proposed Norfolk Transactions, if they could be effected, would have 
a hidiher value to shareholders than the CSX Transactions), because shareholders may 
conclude that sufficient Shares will be tendered by other shareholders and that failure 
to tender will result in the non-tendering shareholders receiving only CSX shares 
which, based on current market prices, have a per Share value that is significantly less 
that the SllO per Share being offered in the CSX Offer and the Second CSX Offer, if 
applicable, may succeed regardless of the perceived relative values of the CSX Trans­
actions and the Proposed Norfolk Transactions. 

53. CSX and Comail issued a joint press release on November 6 to announce the 

revised CS.X Transaction In that press release, defendants made several false and misleading 

statements calculated to affect the decision making of investors with respect to the CSX Offers and the 

NS Offer, 

54. For instance, defendants stated in the press release that Comail's "board of 

directors carefully considered the relative m«rits of a merger with Norfolk Southera rather than w. h 

CSX" However, review of the faimess opinion letters from Lazard Freres & Co. and Morgan 

Stanlev attached to Amendment .No 4 to Conrail's Schedule 14D-9 with respect to the CSX Offer 

reveals that this representation is false. Both Lazard Freres and Morgan Stanley included a specific 

caveat to their letters to Comai!'s board: 

[.A]t your request, in rendering our opinion, we did not address the relative merits of 
the [CSX Transaction], the [NS Offer] and any altemative potential tran.sacticns. 
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Even were shareholders to discover this caveat. the stark contrast between it and the contrary 

statement in the joint press release will no doubt leave shareholders wondering just what the tmth is. 

55. The joint press release also quotes CSX Chairman Snow as claiming that CSX 

and Comail have conveniently discovered an additional $180 millioi of synergies that "will be 

realized through the" CSX Transaction, over anJ above the $550 million in anticipated savings 

originally claimed. This claim of newly discovered' synergies is material to investors' decisions 

w Ith respect to the CSX Offer and the NS Offer because the claim bears directly upon the value of the 

follow-up stock merger consideration offered by CSX, The sudden discovery of such additional 

svnergies is highly suspect, since the announcement coincides with an increase in the cash offered in 

the front end of the CSX Transaction, which increase would otherw ise be expected to negatively 

impact the value of the back end merger Making matters worse, defendants have failed to disclose 

anv details of or support for these claimed newly discovered' synergies. 

NS Raises Its All Cash Offer Fcr All of ConraU's Shares to SI 10 Per Share 

56. On November 8. 1996. NS announced that it had raised its offer to acquire all 

of Comail's outstanding 'haict ": SllO câ h per share This represented, on a per share basis, a 

nearlv $17 per share margin over the November 8 blended value of the CSX Transaction of 

approximately S93 per share In the aggregate. CSX s offer amounts to approximately $8.5 billion. 

while NS's Proposal is SIO billion cash on the barrel Thus, the chalk^ged conduct of defendants 

threatens a massive SI .5 billion loss to Comail's shareholders. 

I'nable To Persuade CSX "lO Improve The Financial Terms Of The CSX 
Transaction, The ComaU Board Is Forced To Reaffirm Its Support For 
The Imerior CSX Deal ,And To Reiect NS s Improved Superior Bid 

57. On November 12. 1996. the ComaU Board met Upon information and 

belief, the topics discussed by the ComaU board at that meeting were (i> whether a revision o. the 
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CSX Transaction could be negotiated that would improve itt financial terms for Comail shareholders 

and (.ii* '̂hat response should be made to NS's improved offer of SllO per Conrail share. 

58. .Apparently. ComaU was unable to negotiate an improvement in the financial 

consideration offered to Conrail shareholders in the CSX Transaction. Nevertheless, because of the 

270-day lockout provision in the CSX Merger .Agreement, the Comail board was forced to maintain 

its recommendation that shareholders tender their shares to CSX and suppon the CSX Transaction and 

to recommend that shareholders reject tne superior NS bid of Si 10 per share. 

Defendants Represent That The CSX Transaction Might Be Improved 

59 In a joint press release dated November 13. 1996. Conrail and CSX stated 

lhat "CSX and Conrail also suted that they have been having, and continue to have, discussions 

relating to an increase in fhe value of the consideration payable upon consummation of the CSX-Con-

rail merger There can be no assurance as to when or if any such modifications will be made." 

The Preliminary Iniunciion Hearing 

60. On November 18 and 19. this court heard the parties' presentations on 

plaintiffs' motion for a preliminary injunction 

61. During the nearing defendants contended, conti-ary to plaintiffs' position that 

Comail shareholders are being illegallv coerced to tender shares to CSX. that Comail shareholders 

have a choice of whether to or not accept the CSX Transaction since they would be asked i > vote on 

tlie Ch.mer Amendment: 

(a) Comail Director Furlong Baldwin testified that "No one has taken 

the shareholder's vote away from he or she No one hris taken it away. To get 

this 'tning rione. it requires a shareholder's vote." 
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(b) Counsel for CSX represented to the Court as follows: "Here, of 

course, this transaction [the CSX Transaction] isn't going to go forward at all 

unless there's the opt out in December " 

(c) CSX s cou.usel further represented to the Court lhat "Well, no 

one was suggesting that the directors can take away a vote lhat shareholders are 

entitled to under the stamte. that's not happening l.ere," 

(d) Finally. CSX's counsel told the Court that "[T]here's going to be 

a proxy fight between now and the December meeting. And at lhat meeting, the 

shareholders will decide whether or not tc opt out." (emphasis added). 

These representations by defendants were not lost upon the Court In its oral mling. the Co irt 

obser\ed "[A]ll or a majority of the shareholders could vote against the proposed opt-out of sub­

chapter E." 

62. Also dunng the hearing, defendants repeatedly suggested that the terms of 

the CSX Transaction might be improved 

(a) Comail director E Bradley Jones emphasized during his cross 

examination on November 19 that. " I think the process is still continuing. The 

situation as il sits today is one that hopefully is going to be r'presented in 

continuing discu;si',>Tis. as I believe we indicated in a press relea:'' between onr 

corporation and CSX. and I am hopeful that we're going to be recognizing im­

proved values," 

(bl Jones conceded that as of that date. CSX still had made no 

co'.nmitment to unprove the value of the consideration being proposed in the CSX 

Merger Further, he testified that his only basis for believing the terms of the 

CSX Merger might be improved was that "[CSX] would recognize that if the 

21 

137 



Conrail shareholders vote agams' the opt-out they'll have 19 9 percent of our 

stock and the value of their stock is liable to decline appreciably if they lose." 

(c) .Although Jones testified that [the ComaU Board was] hopeful 

that tha* process is going to continue and that that will not be a speculation in the 

future." he conceded that the Comail stockholders are being forced to bear the 

risk of no increase in the CSX .Vlerger consideration: "I thiaV that is a risk that 

they're taking." 

(d) Sunilar statements were made by CSX's Chainnan. John Snow , 

during his cross examination on November 19, 1996 For example. Snow 

testified that " we're in discussions about some enhancement of value or protec­

tion of value on the back end of the transaction "" 

These statements were intended to funher coerce and mislead the Comail stockholders to believe 

that the terms of the CSX Merger, then valued at only S82.37 as of November 15. 1996. would 

be improved, so that the ConraU shareholders would tender into the first step tender offer that 

was set to close on November 20. 1996. 

63. This Court issued its mlmg denymg plaintiffs' motion for a preliminary 

injunction from the bench on the evening of November 19 In its mling. the Court held that it 

had not been established tliat plaintiffs were likely to succeed on the merits of their claims. 

64 Plaintiffs immediately filed a notice of appeal and motions for injunction 

pending appeal and for expedited treatment of the appeal. 

65. The follow ing afternoon, on November 20. the United States Couit of 

Appeals for the Third Circuit denied plaintiffs' motion for an injunction pending appeal. 

Defendants Succeed In Coercing Comail's Shareholders 
•nto \ astlv Oversubscribing The CSX Off^r 
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66. The CSX Offer expired at midnight on November 20. CSX promptly 

accepted for payment the entire 19.9% of Comail's shares that it had offered to purchase. 

Because approxunately 85% of Comail's shares were tendered, CSX was requiied to accept the 

tendered shares on a prorata basis. 

67. As a result of consummation of the first CSX Offer, defendents gained a 

substantial leg up in the vote on the Charter Amendment scheduled for December 23. Also, 

consummation of the first CSX Offer purportedly bars ComaU. under Section 4.2 of the Revised 

Merger Agreement, from providing information to, and negotiating with a competing bidder, 

even if the fiduciary duties of its di?»aors require such actions Finally, upon information and 

belief, consummation of the first CSX lender offer caused a "control transaction" to occur with 

respect to Comail und. .• subchapter 25E of the PBCL See Count Twenty-Five, infra. 

68 Despite consummation of the first CSX Offer, plaintiffs continue their 

appeal of this Court's preliminary injunction mling. Until the shareholder vote on the Chaner 

Amendment is held. CSX's power to vote the shares acquired will be subjeci to the equity, power 

of the Court, and even thereafter, if the vote is held and thereafter found to have been tainied by 

the vote of CSX's illegally acquired shares, tne Coun could declare the vote invalid. 
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The New Special Meeting: Defendants Attempt to Convince 
Conrai "s Shareholders That Resistance is Futile 

69. On November 25. 1996. ComaU issued a Notice of Special Meeting of 

Shareholders and a definitive proxy statement This special meeting (Lie "New Special Meet­

ing ). to be held for the purpose of conducting a vote of ConraU's shareholders on the Charter 

Amendment, is scheduled to be convened on December 23, 1996. 

70. However, while defendants have contended before this Court that 

Comail's shareholders will have a choice with respect to die CSX Transaction since they will 

vole oil whether the Chaner Amendment will be adopted or not. in fact defe idants have 

determined to leave them no choice. Put simply. unless and until Comail management has 

received sufficient proxies to assure approval of the Charter Amerament. no shareholder votes 

will be counted at all. In its proxy statement. Comail states 

Linder the .Merger Agreement. Coruail has agreed not to convene, 
adioum or postpone the Special Meeting without the prior consent of CSX. which 
consent will not be umeasonably withheld. .As a result, it is expected that the 
special meeting will not be convened if ComaU has not recei ed sufficient 
proxies to assure approval of the Proposal. Under the Merge. Agreement, either 
CSX or ComaU can require that additional special meetings be held for the 
purpose of considering the Proposal, and a new record date could be set for ariv 
such special meeting (a new record date would be required i . such meeting t: 
held after Febmary 3. 1997). 

7! The Philadelphia Inquirer on November 28, 1996 capmred the essence of 

what defendants are atter.ipting to do succinctly: 

As elections go. this one might have been devised in the old Kremlin: 
Conrail shareholders are scheduled to vote December 23 on a proposal that will 
likelv decide the Philadelphia railroad's fumre. If they approve the management-
endorsed proposal. ConraU's planned S8 5 billion merger with CSX Corp. wUl 
move forward. If the shareholders don't approve ... they won't vote 

m * * * 

In other words, count ballots first, then hold the vote - after we've won. 
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72. Thus, defendants are telling ComaU shareholders that the only vote that 

they w'll counr as effective is a "'for'" vote. Defendants are essentially saying that "aga'nst" votes 

a--'- futile, since there is no scenario in wh.ch the New Special Meeting will result m a vote re­

jecting the Chaner .Amendment, and. by implu'ation. rejecting the CSX Transaction. 

73. Moreover, by further annou»icing that successive additional special 

meetings may be held for the purpose of voting upon the Chaner .Amendment, defendants are 

attempting to discourage opposition and coerce approval. The intended mescage is plain: 

Resistance is futile, 

74. Conrail and its directors are in control of the electoral processes by w hich 

Comail's shareholders may express their w ill regarding lhe business and affairs of Comail. By 

entering into :.ie Revised Merger Agreement, w hich includes a covenant subjecting the Comail 

Board's actions regarding the voting process to CSX's consent, the Comail directors have once 

again improperly delegated their managerial responsibilities. Moreover, acting in concert with 

CSX. the ConraU directors are mampulating fhe processes of corporate democracy by scheduling 

the New Special Meeting, announcmg that they will permit the vote to proceed only if they are 

assured of victory. and further announcing that they may pursue successive special meetings until 

the shareholders subimt Defendants' conduct constimtes a breach of the Comail directors' fidu­

ciary duties, aided and abetted by CSX. as well as fraudulent, coercive, and fundamentally unfair 

conduct 

The Secorj Front-End Loaded CSX Offer 

75. On December 6. 1996. CSX commenced a second front-end loaded tender 

offer to purchase up to a aggregate of 18.344.845 Comail shares at SI 10 each per share (the 

"Second CSX Offer"). The Second CS.X Offer is conditioned on. among other things, approval by 

ConraU's shareholders of the Charter .Amendment. 

25 

141 



76. The Second CSX Offer is coercive in precisely the same manner as was the 

first. In their Definitive Proxy Statement, the Comail defendants admit: 

"Shareholders should be aware that if the [Charter Amend­
ment] is approved and CS.X is therefore in a position to consum­
mate the Second CSX Tender Offer for approximately 20 1 % of 
the fully diluted Shares, shareholders may decide to tender their 
Shares to CSX (even if they believe that the Norfolk Offer (as 
defined below), if it could be effected, has a higher value) because 
shareholders may conclude that sufficient Shares will be tendered 
by other shareholders and that failure to tender will result in the 
non-tendering shareholders receiv ing only CSX shares pursuant to 
the Merger which, based on current market prices, have a per 
Share value that is less than the amount to be offered in the Second 
CSX Tender Offer Therefore, if the Proposal is approved, the 
Second CSX Tendei Offer may succeed regardless of the perceived 
relative values of such offer and the Norfolk Offer. 

The CSX Transaction 

77. Consistent with Mr. Snow s remarks, discussed above, that Comail's 

advisers had ensured that the CS.X Transaction is "bullet-proof" and lhat Comail's directors have 

almost no fiduciary duties, the CSX Merger .Agreement contains draconian "lock-up" provisions 

which are unprecedented These provisions are designed to foreclose success by any competing 

bidder for ComaU and to protect the lucrative compensation increase and executive succession deal 

promised to defendant l,e\"an by CSX. 

The Poison Pill Lock-In 

78. The CSX Merger Agreement purports to bind the Comail board not to lake 

any action with respect to the Comail Poison Pill to facilitate any offer to acquire Comail 'ther 

than the CSX Transaction. At the same time, the Comail board has amended the Comail Poison 

PUI to facilitate the CSX I ransaction 

79. Because of certain unusual provisions to the Comail Poison Pill Plan -

which provisions, as noted below, not only were not disclosed in the Schedule 14D-1 filed with the 
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Securities and Exchange Commission or in the Offer to Purchase circulated to Comail's stockhold­

ers by CSX. 01 in the Schedule 14D 9 circulated to Comail's shareholders by ComaU. but were in 

fact affimiatively misdescribed m CSX's Schedule 14D-1 and Offer to Purcha.̂ e - the provision in 

the CSX Merger Agreement barring the Comail Board from takinj action with respect to the 

ComaU Poison Pill threatened grave, imminent and irreparable harm to Conrail and all of its 

constimencies. 

80. The problem was that on November 7. 1996. a "Distribution Date", as lhat 

terni is defined in the Comail Poison PUI Plan, would have occurred. Once that were to happen, 

the "Rights" issued under the Plan would no longer be redeemable by the ComaU Board, and the 

Plan would no longer be capable of amendment to facilitate any takeover or merger proposal Put 

sunply. once the Distribution Date occurs. Comail's directors would have no control over the 

Conrail Poison Pill's dilutive effect on an acquiror. Because of the dracoman effects of the poison 

pill dilmion on a takeover bidder, no bidder other tha-. CSX would be able to acqmre Comail until 

the poison pill rights expire in the year 2005. regardless of whether such other bidder offers a 

transaction that is better for ComaU and its legitimate constimencies than the CSX Transaction, 

Further, not even CSX would be able to acquire ComaU in a transaction other than the CSX 

Transaction In other words, if Comail were not acquired by CSX in the CSX Transaction for the 

level of cash and stock originally ^rfered by CSX. then it appears that Conrail would not have 

been capable of being acquired until at leas: 200^ In essence, as a result of the Poison PUI Lock-

In. ComaU was about to swallow its own poison pill, 

81, Poison Pills - typically referred to as "shareholders rights plans" by the 

corporations which adopt uem - are nomuUy designed to make an unsolicited acquisition prohili-

tively expensive to an acquror by diluting the value and proportional voting power of the shares 

acquired, 
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82, Under such a plan, stockholders receive a dividend of originally 

uncertificated, unexercisable rights. The rights become exercisable and certificated on the so-

called "Distribution Date. " which under the ComaU Poison Pill Plan was until recently defined as 

the earlier of 10 days following public announcement that a person or group has acquired 

beneficial ownership of 10% or more of Comail's stock or 10 days follow ing the commencement 

of a tender offer that woula result in 10% or greater ownership of Comail stock by the bidder. 

On tiie Distr.bution Date, the corporation would issue cen:iicates evidencing the rights, each of 

which would allow the holder to purchase a share of stock at a set price Imtially. the exercise 

price of poison pill rights is set very substantially above market to ensure lhat the nghts will not be 

exercised Once rights cenificates were issued, the rights could trade separately from the associ­

ated shares of stock. 

83. The provisions of a poison pill plan that cause the dilution to an acquiror's 

position in the corporation are called 'he "flip-in" and "flip-over" provisions. Poison pill rights 

typically "flip in' w hen, am.ong other things, a person or group obtains sorie specified percentage 

of the corporation's stock, in the ConraU Poison Pill plan. 10% is the "flip in" level. Upon "flip­

ping in," each right would entitle the holder to receive cor.LTion stock of Comail having a value of 

tw ice the exercise price of the right. That is. each right would permit the holder to purchase 

newly issued common stock of Coiuail at half price (specifically. $410 worth of Comail stock for 

S205). The person or group .icquiring the 10% or greater ownership, however, would be ineligi­

ble to exercise such rights In this way. a poison pill plan dilutes the acquiror's equity and voting 

position. Poison pill rights "flip over" if the corporation engages in a merger in which it is not the 

surv iv ing entity Holders of rights, other than the acquiror, would then have the right to buy stock 

of the surv IV ing entitv at half price, again diluting the acquiror's position. The Comail Poison PUI 

Plan contains both a flip-in" provision and a "flip-^. .r" provision, 
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84. So long as corporate directors retain the power ultimately to eluninate the 

anti-takeover effects of a poison pill plan in the event that they conclude that a particular acquisi­

tion would be in the best interests of the corporation, a poison pill plan can be used to promote 

legitimate corporate interests Thus, typical poison pill plans reserve power in a corporation's 

board of directors to redeem the rights in toto for a nominal payment, or to amend the poison pill 

plan, for instance, to exempt a particular transaction or acquiror from the dilutive effects of the 

plan. 

85. The Comail Poison PUI Plan contains provisions for redemption and 

amendment. However, an unusual aspect of the ComaU Poison Piii Plan is that the power of 

Conrail's directors to redeem the rights or amend the plan to exempt a particular transaction or 

bidder temimates on the Distribution Date. VV'hile the ComaU Poison PUI Plan gives Comail 

directors the power to effectively postpone the Distribution Date, the CSX Merger Agreement 

purports to bind them contracmally not to do so. Thus, the Distribution Date under Comail's 

Poison PUI Plan would have occurred on November 7. 19̂ 6 - ten business days after ih: date 

when NS commenced the Offer - and Comail's directors had enicied into an agreement which 

purports to tie their hands so that they could do nothing to prevent it. 

86. Ironically, the specific provisions of the CSX Merger Agreement which 

purport to prevent the Comail directors from postponing the Distribution Date are the v ery same 

sections which require Comail to exempt the CSX Transaction from the Comail Poison Pill - Sec­

tions 3 Un) a'ld 5.13. Section 3.Un) provides, in pertinent part: 

Green Rights Agreemem and Bv-laws. (A) The Green Rights .Agreement has been 
ImenJed ahe "Green Rishts Plan .Amendment' i to (i) render the Green Rights 
Agreement inapplicable to the Offer, the Merger and the other transactions comem-
plated by this Agreement and the Option .Agreements and (ii) ensure lhat (y) 
neither VvTiite nor anv of its wholly owned subsidiaries is an Acquiring Person (as 
defined in the Green Rights Agreement > pursuant to the Green Rights Agreement 
and IZ' a Shares Acquisuion Date. Distribution Date or Trigger Event (in each case 
as defined in the Green Rights Agreement i does not occur by reason of the 
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approval, execution or delivery of this Agreement, and the Green Stock <^tion 
.Agreement, the consummation of the Ofle:. the .Merger or the consummation of 
the other transactions contemplated bv this Agreement and the Green Stock Option 
Agreement, and the Green Rights .Agroement mav not be further amended by 
Green without the prior consent of White in its sole discretion, (emphasis added) 

Section 5,13 provides, in peninent part: 

The Board of Directors of Green shall take all further action (in addition to that 
referred to in Section 3.1ini) reasonably requested in writing by White (including 
redeeming the Green Rights immediately prior to the Effective Time or amending 
the Green Rights .Agreement) in order fo render the Green Rights inapplicable to 
the Offer, the .Merger and the other transactions contemplated by this .Agreement 
and the Green Stock Option Agreement Except as provided above with respect to 
the Offer, the Merger and the other transactions contemplated by this .Agreement 
and the Green Stock Option Agreement, the Board of Directors of Green shall not 
(a) amend the Green Rights Agreement or (b) take any action with respect to. or 
make any determination under, the Green Rights Agreement, including a redem.p-
tion of the Green Rights or any action to faciliiate a Takeover Proposal in respect 
of Green, 

87 Thus, although under fhe Conrail Poison Pill Plan the Comail Board is 

empowered to "detenmne[] by action prior to such tmie as a.iy person becomes an Acquiring 

Person" lhat the Distribution Date will occur on a date later than November 7. the ComaU board 

had contracmally purponed to bind itself not to do so 

88, If the Distribution Date had been penmtted to occur, Comail. its share­

holders, and its other constituents would hav e faced catastrophic irreparable iniury If the Dis­

tribution Date occurs and then the CSX Transaction does not occur for any number of reasons -

for instance, because (i) the ConraU shareholders do not tender sufficient shares in the CSX offer, 

(11) the ComaU shareholders do not approve the CSX merger, (lii) the merger does not receive 

required regulatory approvals, or (iv) CSX exercises one of the conditions to its obligation to 

complete its offer - Comail w ould be essentially incapable of being acquired or engaging in a 

business combination until 2005. This would be so regardless of the benefits and strategic 

advantages of any business combination which might otherw ise he av ailable to ComaU In the 

30 

146 



present environment of consolidation in the railroad industry, such a disability would plainly be a 

serious irremediable dis.idvantage to Conrail. its shareholders and all of its constimencies. 

89 .As a resu.'t of plaintiffs' demand that the Distribution Date be postponed 

and of their motion for a temporary restraining order, the Conrail board met on Novem.ber 4. 

hours prior to the scheduled hearing on plaintiffs' motion, and. with the required permission of 

CS.X. extended the Distribution Date until ten days after any person acquires 10% or more of 

Comail's shares. .As a result, the Coun denieo plaintiffs' motion as moot. 

The 270-Dav Lock-Out 

90. Setting aside the Poison PUI Lock-In. the CSX Merger .Agreement also 

contains an unprecedented provision purporting to bind Comail's directors not to terminate the 

CSX Merger Agreement for 270 days regardless of whether their fiduciary duties require them to 

do so. The peninent provisions appear in Section 4.2 of the CSX .Merger Agreement Under that 

section. Comail covenants not to solicit, initiate or encourage other takeover proposals, or to 

provide information to any pany interested in making a takeover proposal. The CSX Merger 

Agreement builds in an exception to this prohibition - it provides that prior to the earlier of the 

closing of the first CSX Offer and ComaU shareholder approval of the CSX Merger, or after 270 

days from the date of the CSX .Merger .Agreem'̂ nt. if the Comail board determines upcn advice of 

counsel that its fiduciary duties require it to do so. Conrail may provide information to and engage 

in negotiations with another bidder. Consummation of the first CSX offer resulted, under this 

provision, in barring Comail from providing infomiation tc or negotiating with a competing bidder 

until after expiration of the 270-Day Lock-Out However, inclusion of the " fiduciary out 

language in Section 4.2 plainly indicated that the drafters of the CSX Merger .Agreement - no 

doubt counsel for Comail and CSX ~ recognize that there are circumstances in which Conrail's 

directors would be required by their fiduciary duties to consider a competing acqui: ition bid. 
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91 However, despite the recognition in the CSX Merger Agreement that the 

fiduciary duties of the ConraU Board may require it to do so. Section 4 2(b) of the agreement (the 

"270-Day Lock-Out") purports to prohibit the Comail Board from withdrawing its recommen­

dations that Comail shareholders tender their shares in the CSX Offer and approve the CSX 

Merger for a penod of 270 days from the date of the CSX Merger Agreement Likewise, it 

prohibits the ComaU Board from terminating the CSX Merger Agreement, even if the Comail 

Board's fiduciary duties require it to do so. for the same 270-day period 

92. Thus, despite the plam contemplation of circumstances under which the 

Comail Board s fiduciary- duties would require it to entertain competing offers and act to protect 

ComaU and its constimencies by (i) withdrawing its recommendation tha. ConraU shareholders 

approve the CSX Trar.saction and (ii) tenmnating the CSX Merger Agreement. ConraU's Board 

has seen fit to disable itself contracmally from doing so. 

93. .As with the Poison PUI Lock-In. this "270-Day Lock-Out " provision 

amounts to a complete abdication of the Jut of Conrail's directors to act in the be-;t interests of 

the corporation With the 270-day Lock-Out. the ComaU directors have detenmned to take a mne-

month leave of absence despite their apparent recogmtion lhat their fiduciary duties could require 

them to act during this critical time. 

94. The effect oi his provision is to lock out competing superior propo.sals to 

acquire Comail for ai least nine months, thus giving the CSX Transaction an unfair time value 

advantage over other offers and adding to the coercive effects of 'he CSX Transaction. 

95. Because it purports to lestrict or lunit the exercise of the fiduciary duties of 

the Comau directors, the 270-Day Lock-Out provision of the CSX Merger Agreement is ultra 

vires, void and unenforceable Further, by agreeing to the 270-Day Lock-Out as pan of the CSX 

Merger .Agreement, the Comail directors breached their fiduciary duties of loyalty and care. 
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Rapid Transfer of Control 

96 The CSX Transaction is stmcttired to include (i) the now-completed first-step 

cash lender offer for up to 19,9% of Comail's stock, (n) an ai.iendment to Comail's charter to opt 

out of coverage under Subchapter 25E of Pennsylvania's Business Corporation Law (the "Charter 

Amendment" ), which requires any person acquinng control of over 20% or more of the corpora-

tion s voting power to acquire all other shares of the corporation for a "fair price." as defined in 

the stamte. in cash, (iii) following such amendment, an acquisition of additional shares which, in 

combination with other shares already acquired, would coastimte at least 40% and up to approxi­

mately 50% of Comail's stock, and (iv) following required regulatory approvals, consummation of 

a follow-up stock-for-stock merger, 

97. Thus, once the Charter .Amendment is approved. CSX will be in a position 

to acquire either effective or absolute control over Conrail. Conrail admits lhat the CSX Transac­

tion contemplates a sale of control of ComaU. In its prelumnary proxy materials filed with the 

Securities and Exchange Commission. Comail suted that if CSX acquires 40% of Comail's stock, 

approval of the merger will be "virtually certain," CSX could do so either by increasing the 

number of shares it will purchase by tender offer, or, if tenders arc insufficiem, by accepting all 

tendered shares and exercising the Stock Option, CSX could obia.n ' approxunately 50 percem" of 

Comail's shares by purchasing 40% pursuant to lender offer and by exercising the Stock Option. 

m which ev ent shareholder approval of the CSX Merger will be. according to Comail's prelimi­

nary proxy statement, "certain," 

98. The swiftness with which the CSX Transaction is designed to transfer 

comrol over Comail to CSX can only be viewed as an attempt to lock up the CSX Transaction and 

benefits it provides to Comail managemem. despite the fact thai a bener deal, financially and 

otherwise, is available for ConraU. ns shareholders, and its other legitimate constimencies. 
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The Charter .Amendment 

99 Comail's Definitive Proxy Materials for the December 23, 1996 Special 

Meeting set forth the resolution to be voted upon by Comail's shareholders as follows: 

,An amendment of the .Articles of Incorporation of Conrail is hereby approved and 
adopted, by which, upon the effectiveness of such amendment. Article Ten 'Jiereof 
will be amended and restated in its entirety as follows: Subchapter E, Subchapter 
G and Subchapter H of Chapter 25 of the Pennsylvama Business Corporation Law 
of 1988. as amended, shall not be applicable to the Corporation. 

The $300 Million Break-up Fee 

100 The CSX Merger .Agreement provides for a S300 million break-up fee. 

This fee would be tnggered if the CSX .Merger Agreement were tenninated following a competing 

takeover proposal, 

101 This breakup fee is disproportionally large, constimting over 3,5% of the 

aggregate value of the CSX Transaction The breakup fee umeasonably tilts the playing field in 

favor of the CSX Transaction - a transaction that the defendant directors knew, or reasonably 

should have known, at the tune they approved the CSX Transaction, provided less value and other 

benefits to Comail and its constimencies than would a transaction with NS. 

The Lock-Ur Stock Option 

102. Concurrently with the CSX Merger Agreement. Ccnrail and CSX entered 

into an option agreemeni (die "Stock Option .Agreement'") pursuant to which Comail granted to 

CSX an option, exercisable in certain events, to purchase 15,955.477 shares of Comail common 

stock at an exercise price of $92,50 per share, subject to adjustment 

103. If. dunng the tune that the option under the Stock Option .Agreement is 

exercisable. Comail enters into an agreement pursuant to which all of its outstanding common 

shares are to be purchased for or convened into, in whole or in part. cash, in exchange for cancel­

lation of lhe Option. CSX shall receive an amount m cash equal to the difference (if positive) 
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between the closing market price per Conrail common share on 'iie day immediately prior to the 

consummation of such transaction and the purchase price In the event (i) Comail enters into an 

agreement to consolidate with, merge into, or sell substantially all of its assets to any person, other 

than CSX or a direct or indirect subsidiary thereof, and Conrail is not the sur\'iving corporation, 

or (11) Comail allows any person, oilier than CSX cr a direct or indirect subsidiary thereof, to 

merge into or consolidate with Conrail in a series of transactions in which the ComaU common 

shares or other securities of Comail represent less than 50% of the outstanding voting securities of 

the merged corporation, then the option will be adjusted, exchanged, or converted into options 

with identical tenns as those described in the Stock Option Agreemem. appropriately adjusted for 

such transaction 

104 CSX and Comail also entered into a similar option agreement, pursuant to 

which CSX granted to Comail an option, exercisable only in certain events, to purchase 

43.090,773 shares of CSX Common Stock at an exercise pnce of S64.82 per share. 

105 The exercise price of the option u ider the Stock Option Agreement is 

S92.50 per share The Stock Option Agreement contemplates that 15.955,477 authorized but unis­

sued Conrail shares would be issued upon its exercise. Thus, for och dollar above S92.50 that is 

offered by a competing bidder for Comail, such as NS. the competing acquiror would suffer 

$15,955,477 in dilution Moreover, there is no cap to the potential dilution. At NS's original 

offer of SlOO per share, the dilution attnbutable to the Stock Option would have been 

SI 19.666,077.50. At a hypothetical offenng pnce of SlOl per share, the dUuiion would total 

$135,621,554.50. .At NS's current bid of SllO per share, the dilution would total 

S279 220.847 50 Thus, NS's 10% increase in its offer resulted in a more than doubling of such 

dilution costs. This lock-up stmcture serves no legitimate corporate purpose, as it imposes increas-

inglv severe dilution penalties the higher the competing bid! 
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106 At the cun-ent Si 10 per share level of NS's bid. the sum of the $300 

mUlion break-up fee and Stock Option dilution of S279.220.847.50 constimtes neariy 6.8% of the 

CSX Transaction's SS,5 billion value This is an unreasonable impediment to NS's offer. More­

over, because these provisions were not necessary to induce an offer that is in Comail's best 

imerests. but rather were adopted to lock up a deal providing Comail's management with personal 

benefits while selling ComaU to the low bidder, their adoption constimted a plain breach of the 

Director Defendants' fiduciary duty of loyalty . 

Selectiv e Discriminatorv Treatment of Competing Bids 

107. Finally, the Comail board has breached its fiduciary duties by selectively 

(i) rendering Comail's Poison Pill Plan inapplicable to the original CSX Transaction, (lu approving 

the CSX Transaction and t! exempting it fiom the ' -year merger moratorium under 

Pennsylvama's Business Combination Stanite. and (lii). as noted above, purporting to approve the 

Charter .Amendment in favor of CSX only. 

108. yMiik Pennsylvama law does not require directors to amend or redeem 

poison pill rights or to take action rendering anti-takeover provisions inapplicable, the law is sUem 

with respect to the duties of directors once they have deiemuned to do so. Once directors have 

detenmned to render poison pill rights and anti-takeover stamtes inapplicable to a change of 

control transacuon. u"-.c:r fundamental fiduciary duties of care and loyalty require them to take such 

actions fairly and equitably, in good faith, after due investigation and deliberation, and only for the 

purpose of fostering the best interests of the corporation, and not to protect selfish personal inter­

ests of management, 

109. Thus. Comail's directors are required to act evenhandedly. redeeming the 

poison pill rights and rendering anti-takeover stamtes inapplicable only to pennit the best compet­

ing control transaction to prevail Directors cannot take such selectiv e and discriminatory 
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defensive action to favor corporate executives' personal interests over those of the corporation, its 

shareholders, and other legitimate constituencies, 

LeVan's Dea' 

110 As an integral pan of the CSX Transaction. CSX. Comail and defendant 

LeVan have entered into an employment agreement dated as of October 14. 1996 (the ' LeVan Em-

ployTnent Agreement"), covering a period of five-years from the effective date of any merger 

between CSX and ComaU. The Le\'an Employment Agreement provides that Mr LeVan will 

serve as Chief Operating Officer and President of the combined CSX Comail company, and as 

Chief Executive Officer and President of the railroad businesses of ConraU and CSX. for two years 

from the effective date of a merger between CSX and Comail (the "First Employiient Segment"), 

Additionally, Mr. LeVan wil! serve as Chief Executive Officer of the combined CSX/Comail 

company for a period of two years beginning immediately after the First Employment Segment (the 

"Second Employment Segment") During the period commencing immediately after the Second 

Employment Segment, or. if earlier, upon the termination of Mr. Snow's sutus as Chairman of the 

Board (the "Third Employment Segment"). Mr. LeVan will additionally serve as Chainnan of the 

Board of lhe combined CSX/Comail company 

111 Defendant LeVan received a base salary from ConraU of S514.519 and a 

bonus of $24,759 during 1995. The Le\ an Employment Agreement ensures substantially en­

hanced compensation for defendant UVan. It provides lhat during the First Employment Segmem. 

Mr. LeVan shall receive annual base compensation at least equal to 90% of the amount received 

by the Chief Executive Officer of CSX, but not less than S810.000. together with bonus and other 

incentive compensation at least equal to 90% of the amount received by the Chief Executive 

Officer of CSX During 1995. Mr Snow received a base salary of S895.698 and a bonus having a 

cash value of SI.687.500 Thus, if Mr. Snow's salary and bonus were tc equal Mr Snow's 1995 
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salary and bonus, the LeVaii Eniployment Agreement would provide LeVan with a salary of 

$810,000 and a bonus of Si.518.750 in the First Employment Penod. During the Second and 

Third EmployTnent Segme its. Mr. LeVan will receive compensation in an amount no less than Lhat 

received by the Chief Executive Officer during the First Employmenc Segment, but not less than 

$900,000. 

112. If CSX terminaies Mr LeVan's employment for a reason other than cause 

or disability or Mr LeVan terminates employment for good reason (as those terms are defined in 

the LeVan Employment Agreement). .Mr Le\'an wUl be entitled to significant lump sum cash 

payments based on his compensation dunng the five year term of the employment agreement, 

continued employee weifar° benefits for the longer of three years or the number of years remain­

ing in the emplovTnent agreement; and the immediate vesting of outstanding stock-based awards. 

Improper Delegation of Responsibility Regarding 
The Processes of Corporate Democracy 

113. In connection with amending the CSX Merger Agreemeni. the Comail 

Board has contracted away and improperly delegated its responsibilities relating to its ability to 

convene, adjourn or postpone the December 23. 1996 Shareholders Meeting. Pursuant to the 

terms of the amended CSX Merger .Agreement, ComaU now must have the prior coa'=;ent of CSX 

in order to comene. adjoum or postpone the Shareholders Meeting on the proposes Charter 

Amendment, 
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114. Section 5. Kb) of the amended CSX .Merger Agreement provides m this 

reg.ard that: 

Green (Comail] shall not convene, adjoum or postpone the Green Pennsylvania 
Shareholders Meeting without the prior consent of WTiite [CSX], which consent 
shall not be umeasonably w ithheld 

115 In addition to this improper delegation of power to CSX. the ConraU Board 

has purported to give to CSX a right to call a special meeting in violation of the provisions of the 

PBCL w hich provide lhat a shareholder of a registered ccrporation has no right to call a special 

meeting, regardless of the size of its holdings, except in certain limited situations not applicable 

here, 

116. Section 5. Ub) of the amended Merger Agreement provides in this regard 

that: 

In the event that the matters to be considered at the Green Merger Shareholders 
Meeting are not approved at a meeting called for such purpose, from time to tune 
Green may. and shall at the request of White, duly call, give notice of. convene 
and hold one or more meeting(si of shareholders thereafter for the purpose of ob­
taining the Green Merger Shareholder .Approval, in which case all obUgations 
hereunder respecting the Green Merger Shareholders Meeting shall apply in respect 
of such other meeting(s). subject in any event to either party's right to terminate 
this .Agreement pursuant to Section T.Ubxii) or (iii< Subject to the foregoing. 
Green shall conv ene each such meeting(s> as soon as practicable after receipt of 
any request to do so by \\Tiite land in the case of the initial Green Pennsylvama 
Shareholders Meeting, as soon as practicable after December 5. 1996) The 
foregoing shall not affect White's obligations to make the .Amended Offer, and. if 
the conditions therefor in Section 1 Ud) are satisfied, the Second Off̂ er. whether or 
not the Green .Merger Shareholder .Approval has been received or any such Green 
Merger Shareholders Meeiing(s) have been called or held. 

117. Under Section 5.1(b). CSX. in effect, purports to have the nght to call a 

special meeting of stockholders as the ComaU Board has no discretion not to call a special meeting 

if CSX so demands 

118. This provision of the amended CSX .Merger .Agreement is a deliberate 

attempt to circumvent Section 2521 of the PBCL 
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119. Section 252 Ua) of the PBCL provides that, "the shareholders of a 

registered coiporation shall not be entitled by stanite to call a special meeting of shareholders," 

Section 2521(b) states that subsection (a) " shall not apply to the call of a special meeting by an 

interested shareholder (as defined in section 2553 (relating to interested shareholders) for the 

purpose of approving a business combination under section 2555(3) or (4) (relating to requirements 

relating to cenain business combinations.) Under section 2553. an "interested shareholder " is the 

beneficial holder of at least 20% of the votes entitled to be cast in an election of directors Section 

2555. in Subchapter F. relates to the five-year moratorium provision, 

120. Section 2501(c) provides, in effect, that section 2521 will not apply only if 

Conrail chose in its articles of incorporation to grant to its stockholders a right to call a sj)ecial 

meetmg. 

121. Because Comail has no such provision in its Articles of Incorporation, 

section 2521 applies and CSX cannot call a special meeting of Comail's stockholders Thus, 

section 5.Ub) cf the amended CS.X .Merger .Agreement illegal, ultra vires, and void, and its 

adoption comtimted a breach of the Director Defendants' fiduciary duties, aided and abened by 

CSX, 

Defendants' Campaign Of Misinformation 

122. On October 15. 1996. Comail and CS.X issued press releases announcing 

the CSX Transaction, and Comail published and filed preliminary proxy materials with the SEC. 

On October 16. 1996. CSX filed and published its Schedule 14D-1 Tender Offer Statement and 

ComaU filed us Schedule 14D-9 Solicitation Recommendation Sutement These commumcations 

to ConraU's shareholders reflect a scheme by defendants to coerce, mislead and fraudulently 

manipulate such shareholders to sw iftly deliver control of Conrail to CSX and effectiv ely fmstrate 

any competing higher bid. 
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123 Comail's Preliminary Proxy Statement contains the following misrepresen­

utions of fact: 

(a) ComaU states that "cenain provisions of Pennsylvania law effec-

tiveh preclude ... CSX from purchasing 20% or more" of Comail's shares in the 

CSX Offer or m any other manner (except the [CSX] Merger "" This statement is 

false. The provisions cf Pennsylvania law to which Conrail is referring are those 

of Subchapter 25E of the Pennsylvania Business Corporation Law This law does 

not " effectively p- elude " CSX from purchasing T" - or more of Comail's stock 

other than through the CSX .Merger Rather, it simply requires a purchaser of 

20% or more of Comail's voting stock to pay a fair price in cash, on demand, to 

the holders of the remaining 80% of the shares. The real reason that CSX will not 

purchase 20% or more of Conrail's voting slock absent the Chaner Amendment is 

that, unlike NS. CSX is unable or unwilling to pay a fair price m cash for 1(X)% of 

Comail's stock 

(b) Conrail states lhat its "Board of Directors believes that Comail 

shareholders should have the oppom.nity to receive cash in the near-tenn for 40% 

of [Comail's] shares." and that '"[tlhe Board of Directors believes it is in the best 

interests of shareholders that they have the oppoiTinity to receive cash for 40% of 

their shares in the near term, " These statements are false. First of all. the Comail 

Board believes that Conrail shareholders should have the oppormnity to receive 

cash in the near-term for 40% of Comail's shares only if such transaction will 

swiftly deliver eft'ective control of ComaU to CSX Second, the Comail Board of 

Directors does not believe lhat such swift transfer of controi to CSX is in the best 

interests of ComaU shareholders; rather, the Conrail Board of Directors believes 
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that swift transfer of effective control over Comail to CSX through the CSX Offer 

will lock up the CSX Transaction and preclude Conrail shareholders from any 

oppormnity to receive the highest reasonably available price in a sale of control of 

Conrail. 

124 CSX's Schedule 14D-1 contains the following misrepresentations of fact: 

(a) CSX states that 

.At any time prior to the announcement by [Comail] or an .Acquir­
ing Person that an .Acquiring Person has become such. [ConraU] may 
redeem the [ConraU Poison Pill Plan] rights .. . 

This statement is false In fact, the Comail Poison PUI rights are redeemable any 

time prior to the Di.=;tribution Date After the Distribution Date, they cannot be 

redeemed. CSX funher sutes that: 

The terms of the [Comail Poison Pill] rights may be amended by 
the [Comail Board] without the consent cf the holders of the Rights . . to 
make any other provision with respect to the Rights which [Conrail] may 
deem desirable; provided that from and after such time as Acquiring Per­
son becomes such, the Rights mav not be amended in any m.uiner which 
would adversely affect the interests of holders of Rights 

This statement is also false. The ComaU Board's power to freely amend the 

poison pill rights terminates on the Distribution Date, not the date when someone 

becomes an Acquirmg Person. 

(b) CSX sutes that the "purpose of the [CSX] Offer is for [CSX] . . . 

tc acquire a sigmficant equir interest in [ComaU] as the first step -n a business 

combination of [CSV] zxid [ComaU].' This statement is false. The purpose of the 

CSX Offer is to swiftly transfer effective control over Comail to CSX in order to 

lock up the CS.X Transaction and foreclose the acquisition of Comail by any 

competing higher bidder 
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(c) CSX states that "the Pennsylvania Controi Transaction Law 

effectively precludes (CSX. through its acquisition subsidiary] from purchasing 

20% or more of Comail's shares pursuant to the [CSX] Offer " This statement is 

false. The provisions of Pennsylvania law to which Comail is referring are those 

of Subchapter 25E of the Pennsylvania Business Corporation Law This law does 

not "effectively preclude " CSX from purchasing 20% or more of Comail's stock 

other than ihrough the CSX Merger Rather, it simply requires a purchaser of 

20% or more of Comail's voting stock to pay a fair price in cash, on demand, to 

the holders of the remaining 80% of the shares. The real reason lhat CSX will not 

^urchase 20% or more of Comail's voting stock absent the Chaner Amendm.ent is 

that, unlike NS. CSX is unable or unwilling to pay a fair price m cash for 100% of 

ConraU's stock, 

125. Comail's Schedule 14D-9 states that "the [CSX Transaction] . is being 

stmcmred as a tme merger-of-equals transaction "" This statement is false The CSX Transaction 

IS being stmcmred as a rapid, locked-up sale of control of Conrail to CSX involving a sigmficant, 

albeit inadequate, control premium, 

(26. Each of the Comail Preliminary Proxy Statement, the CSX Schedule 14D-1 

and the ComaU Schedule 14D-9 omit to disclose the followmg material facts, the disclosure of 

which are necessary to make tlie sutements made m such documents not nusieadmg: 

(a) That the Comail Board will lose its power to redeem or fi-eely 

amend the ComaU Poison Pill Plan rights on the " Distribution Date." 

(b) That both ComaU (and its semor management) and CSX (and its 

senior management) knew (i) uhat NS was keenly interested in acquiring Comail, 

(li) lhat NS has the financial capacity and resources to pay a higher price for 
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Comail than CSX could, and (iii) lhat a financially superior competing bid for 

Comail by NS was inevitable 

(c) That ComaU management led NS to believe that if and when the 

Comail Board dciermined to sell Comail. it would do so through a process in 

which NS would be given the oppormmty to bid, and lhat in the several weeki; 

prior to the announcement of the CSX Transaction, defendant LeVan on two occa­

sions prevented .Mr. Goode from presenting an acquisition proposal to Comail by 

stating to him that making such a proposal would be unnecessary and that Mr, 

LeVan would contact Mr. Goode conceminf, NS's interest in acquiring Comail 

following (i) the Comail Board's strategic planmng meeting scheduled for Septem­

ber 1996 and (lil a meeting of the Comail Board purportedly scheduled for October 

16. 1996, 

(d) That in September of 1994. NS had proposed a stock-for-stock 

acquisition of Comail at an exchange ratio of 1.1 shares of NS stock for each share 

of Comail stock, which ratio, if applied to the price of NS stock on the day before 

announcement of the CSX Transaction. October 14, 1996. implied a bid by NS 

worth over SlOl per ComaU share. 

(e) That tlie CSX Transaction was stmcmred to swiftly transfer 

effective, if not absolute voting control over Comail to CSX. and to prevent anv 

other bidders from acquiring Conrail for a higher pnce, 

(f) That although Conrail obtained opinions from Morgan Stanley and 

Lazard Freres that the consideration to be received by Comail stockholders in the 

CSX Transaction was "fair" to such shareholders from a financial point of view, 

Comail's Board did not ask its investment bankers whether the CSX Transaction 
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consideration was adequate, from a financial point of view, in the context of a sale 

of control of Comail such as the CSX Transaction. 

( f ) That although in arriving af the - "faimess " opinions, both Morgan 

Stanley and I„azard Freres purport to have considered the level of consideration 

paid in comparable transactions, both investment bankers failed to consider the 

most closely comparable transaction ~ NS's September 1994 merger proposal, 

v hich as noted above, would imply a price per Comail share in excess of $101. 

(h) That, if asked to do so, ComaU's investment bankers would be 

unable to opine in good faith lhat the consideration offered in the CSX Transaction 

is adequate to Comail's shareholders from a financial point of view. 

(i) That Comail's Board failed to seek a faimess opimon from its 

investment bankers conceming the S300 million breakup fee included in the CSX 

Transaction, 

(j) That Comail's Board failed to seek a faimess opinion from its 

investment bankers conceming the Stock Option Agreement granted by ComaU to 

CSX in connection with the CSX Transaction, 

(k) That the Stock Option Agreement is stmcmred so as to impose 

increasmgly severe dilution costs on a competing bidder for control of Comail for 

progressively higher acquisilion bids, 

(1) That the Comail Board intends to withhold the filing of the Charter 

.Amendment following its approval by Comail's stockholders if the effectiveness of 

such amendment would facilitate any bid for Comail other than the CSX Transac­

tion. 
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(mi Tiai the Chaner Amendment and'or its submission to a vote of the 

Comail shareholders is illegal and ultra yires under Pennsylvania law 

(n) That the Comail Board's discriminatory (i) use of the Chaner 

Amendment, (ii) amendment of the Comail Poison Pill and (iii) action exempting 

the CSX Transaction from Pennsylvania's Business Combination Statute, all to 

faciliute the CSX Transaction and to preclude competing financially superior offers 

for control of Conrail, constitute a breach of the Director Defendants' fiduciary 

duty of loyalty. 

(0) That ComaU's Board failed to conduct a reasonable, good faith 

investigation of all reasonably available materia! infonnation prior to approving the 

CSX transaction and related agreements, including the lock-up Stock Option 

.Agreement. 

(p) That in recommending that Comail's shareholders tender their 

shares to CSX in the CSX Offer. ComaU's Board did not conclude that doing so 

would be in the best interests of ComaU's shareholders. 

(q) That in recommending that Comail's shareholders approve the 

Chaner .Amendment, the ConraU Board did not conclude that doing so would be in 

the best interests of Conrail's shareholders. 

(r) That in recommending that Comail shareholders tender their shares 

tc CSX in the CSX Offer primary weight was given by the Comail Board to inter­

ests of persons and or groups other than ComaU's shareholders. 

(s) That in recommending that Comail shareholders tender their shares 

tc CSX in the CSX Offer, primary weight was given to the personal interests of 
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defendant LeVan in increasing his compensation and succeeding Mr, Snow as 

Chairman and Chief Executive Officer of the combined CSX/Comail company, 

(t) That the Continuing Director Requirement in Conrail's Poison Pill 

(described below in paragraphs 80 through 88), adopta' by Comail's board in Sep­

tember 1995 and publicly disclosed at that time, is illegal and ultra vires under 

Pennsvlvania law and therefore is void and unenforceable, 

127. In connection with the defendants' announcement of the Revised CSX 

Transaction on November 6. 1996 and the Comail Board s Schedule 14D-9 recommendation 

against the NS Offer, defendants issued several false and misleading statements: 

(a) In their joint press release dated .November 6. 1996, defendants: 

(i) suted lhat the Comail Board carefully considered the relative 

merits of the CSX Transaction and the NS Proposal, when in fact they specifically 

directed their financial advisors not to do so in rendering their faimess opimons; 

and 

(ii) claim ihat they have discovered additional synergies of 

$180 million that "will be realized" in connection with the CS.X Transaction, yet 

omitted disclosure in the press release or in any disclosure materials of any support 

or explanation of how and why these claimed additional synergies were suddenly 

discovered at or about the time of announcement of the increase in the cash compo­

nent of the CSX Transaction 

(b) In CSX's Schedule 14D-1. .Amendment No. 4. defendant CSX. 

with Comail's knowing and active panicipation: 

(i) sutes that the .NS Proposal is a "nonbid." when in fact it is a 

bona fide superior offer lhat is available to Comail shareholders if the ComaU 
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board were to properly observe its fiduciary duties and recognize that the purported 

contracmal prohibitions against doing so contained in the CSX Merger Agreement 

are illegal and unenforceable. 

(ii) Slates falsely that Norfolk Souihem initiated discussions with 

CSX during the weekend of November 2 and 3. when in fact CSX imtiated those 

talks; 

(iii) sutes that the November 2 and 3 talks concemed sales of 

Comail assets to NS after an acquisition of Comail by CSX, while in fact such 

discussions also included scenarios in which NS would acquire Comail and then 

sell certain Coruail assets to CSX; 

(IVI sute that the ComaU board "carefully considered the relative 

merits of a merger with Norfolk Southem rather than with CSX. while in fact 

ConraU's financial advisors were instmcted not to do so in rendering their faimess 

opinions. 

(v) fails to disclose the basis for and analysis, if any. underlying 

the "discovery" of an additional $180 million in CSX/Comail merger synergies 

(C) In ComaU's Schedule 14D-9 with respect to the NS Offer, defen­

dant Comail. with CSX's knowing and active participation: 

(i) suted that Comail's board of directors "unanimously recom­

mends" that Conrail shareholders not tender their shares into the NS Offer while 

failing to disclose lhat ihe directors were bound by contract, under the CSX 

Merger .Agreement, to make such recommendation, that such contractual obligation 

is void under Pennsylvania law. and what effect the unenforceabililv of such con-
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tractual obligation, if considered by the Comail board, would have upon their 

recommendation; 

(ii) stated that Conrail's board of directors "unanimously recom­

mends" that Comail shareholders who desire to receive cash for their shares tender 

their shares in the CSX Ofter. while failing to disclose that the CSX .Merger 

Agreement bound the directors contracmally to make such recommendation, chat 

such contracmal obligation is void under Pennsylvania law. and what effect the 

unenforceability of such contractual obligation, if considered by the Conrail board, 

would have upon their recommendation; 

(iii) failed to disclose that in negotiating the revised terms of the 

CSX Transaction. Comail could have demanded, in consideration for agreeing to 

the revised terms, that its board of directors be released from the poison pill lock-

in and 180-day lock-out provisions, that ComaU management and Comail's 

adv isors failed to so inform the Conrail board, and that instead, management 

unilaterallv determined to negotiate an increase in the lock-out provision from 180 

days fc 270 days; 

(iv) failed to disclose the basis for and analysis underlying the 

defendants "discovery" of $180 million in new CSX/Comail merger synergies. 

(d) In ComaU's Schedule 14D-9. Amendment No 4. with respect to 

the CSX Offer, defendant Comail. with CSX's knowing and active participation: 

(i) suted that Comail's board of directors "unanimously recom­

mends' that Comail shareholders not tender their shares into the NS Offer while 

failing to disclose that the directors were bound by contract, under the CSX 

Merger .Agreement, to make such recommendation, that such contractual obligation 
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is void under Pennsylvania law. and what effect the unenforceability of such con­

tractual obligation, if considered by the Comail board, would have upon their 

recommendation; 

(ii) stated that Comail's board of directors unanimously recom­

mends"' that Conrail shareholders who desire io receive cash for their shares tender 

their shares m the CSX Offer, while failing to disclose that the CSX Merger 

Agreement bound the directors contractually to make such recommendation, that 

such contractual obligatinn is void under Pennsylvania law. and what effect the 

unenforceability of such contracmal obligation, if considered by the ComaU boara, 

would have upon tJieir recommendation; 

(iii) failed to disclose that in negotiating the revised terms of the 

CSX Transaction. ComaU could have demanded, m consideration for agreeing to 

the revised terms, that its board of directors be released from the poison pill lock-

in and 180-day lock-out provisions, that Comail management and Conrail's 

advisors failed to so inform the Comail board, and that instead, management 

unilaterally determined to negotiate an increase in the lock-out provision from 180 

days to 270 days. 

(iv) failed to disclose the basis for and analysis, if any. underlying 

the defendants "discovery" of $180 million in new CSX ConraU merger synergies. 

128, Each of the misrepresentations and omitted facts detailed above are material 

10 lhe decisions of Comail's shareholders concenung whether to vote in favor of the Chaner 

,Amendment and whether, in response to the CSX Offer, to hold, sell to the market, or tender their 

shares, because such misrepresentations and omitted facts bear upon (i) the good faith of the 

ComaU directors in recommending tliat Comail shareholders approve the Chaner Amendment and 
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tender their shares ii: the CSX Offer, (ii) whether taking such actions are in the best interests of 

Comail shareholders, (iii) whether the CSX Offer represents financially adequate consideration for 

the sale of control of ComaU and or (iv) whether the economically superior NS Proposal is a via­

ble, available alternative to the CSX Transaction. Absent adequate corrective disclosure by the 

defendants, these material misrepresentations and omissions threaten lo coerce, mislead, and 

fraudulently manipulate Conrail shareholders to approve the Charter Amendment and deliver 

control of Comail tc CSX in the CSX Offer, in the belief that the NS l̂ roposa! is not an available 

alternative. 

Defendants Continue Their Campaign of Misinformation By 
Publicly Suggesting, Although Never Committing To, An 
Improvement 7n The CSX Transaction. 

129. Following the closing of the first step tender offer, CSX and Conrail have 

continued to ~iake public statements to the effect that the merger consideration offered in the CSX 

Merger r ught be improved Again, these statements are intended to mislead the Comai' share-

holde.s into approving the proposed Chaner Amendment, 

130 For example in its definitive Proxy Statement dated November 25, 1996, 

Comail contii?ues to make these highly misleading statements. For example, Comail states that: 

Comail and CSX have announced tJiat they have been having, and continue to 
have, discussions relating to an increase in the value of the consideration payable upon 
consummation of the .Merger, but that there can be no assurance as to when or if any such 
modifications will be made. In addition, Comailalso reaffirmed in this amiouncement that 
the Merger is in Comail's bestinterests and i.<: the superior strategic combination for 
Conrail. and both parties suted that they continue to be fully committed to t l . ; Merger. 

Proxy Statement at 6 

131. To date. CSX and Comail have prov ided no assurance that any such 

increase in the CSX Merger consideration will be forthcoming. 
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132. WhUe Comail and CSX continue to tout th" CSX Transaction as being 

" super or " tc the Norfolk Souihem Ofter. their continued efforts to mislead the Comail sharehold­

ers into believing that the terms of that transaction might be improved are an admission that the 

CSX Transaction is inferior 

133. The defendants are engaging in a classic "bait and switch'" tactic lhat is 

highly misleading and is designed solely for ihe purpose of getting the shareholders of ConraU to 

approve the next step in their multi-tiered front-end loaded highly coercive transaction The 

defendants are engaging in a process designed to put themselves in a position where they will not 

have to increase rhe CSX merger consideration 

Comail's Directors Attempt To Override Fundamenul Principles 
of Corporate Democracy By Imposing .A Continuing Directors 
Requirement in ConraU's Poison Pill 

134 As noted above. Comail's directors i- .ve long known lhat it was an attrac­

tive business combination candidate to other railroad companies, including NS. 

135. Neither ComaU management nor its Board, however, had any intention to 

give up their control over ComaU. unless the acquiror was willing to eni-̂ r into board composition, 

executive succession, and compensation and benefit arrangements satisfy ing ihe personal interests 

of Coma'-] management and the defendant directors, such as tl;e arrangements provided for in the 

CSX Transaction They were aware, however, that through a proxy cc .itest. they could be 

replaced by directors who would be receptive to a change in control of Comail regardless of 

defendants' personal interests Accordingly, on September .''O. 1995. the Comail directors attempt­

ed to eliminate the threat to their continued incumbency posed by the free exercise of ComaU's 

stockholders' fianchise They drastically altered ComaU's existing Poison PUI Plan, by adopting a 

" Continuing Director" limitation tc the Board's power to redeem the rignts issued pursuant to the 

Rights Plan (the "Continuing Director Requirement" ). 
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136. Prior to adoption of the Continuing Director Requirement, the '"omail 

Poison Pill Plan was a : . ^ical "flip-in. flip-over" plan, designed to make an unsolicited acquisition 

of ComaU prohibitivelv expensive to an acquiror, and reserv ing power in Conrail s duly elected 

board of directors to render the dilative effects of the rights ineffective by redeeming or amending 

them. 

137. The September 20. 1995 adoption of the Continuing Director Requirement 

changed this reservation of power. It added an additional requirement for amendment of the plan 

or redemption of the nghts. For such action to be effective, at least two members of the Board 

must be "Continuing Directors," and the action must be approved by a majority of such "Con­

tinuing Directors." "Continuing Directors" are defined as members of the Comail Board as of 

September 20. 1995. i_e.. the incumbents, or their hand-picked successors, 

138. By adopting the Contuiuing Director Requirement, the Director'Defendants 

intentionally and deliberately have attempted to destroy the right of stockholders of ConraU to 

replace them with m \ directors who would have the power to redeem the rights or amend the 

Rights Agreement in the event that such new directors deemed such action to be in the best 

interests of the company. That is. instead of vesting the power to accept or reject an acquisition in 

the duly elected Board of Directors of Comail. the Rights Plan, as amended, destroys the power of 

a dui > elected Board to act in connection with acquisition offers. urJf _s such Board happens to 

consist of the current incumbents or their hand-picked successors Ti;us. the Continuing Director 

Requirement is the ultimate entrenchment device, 

139. The Continuing Director Requirement is invalid Eer se under Pennsylvama 

statutory law. in that it purpons to limit the discretion of future Boards of Comail. Pennsylvania 

law requires that any such limitation on Board discretion be set forth in a By-Law adopted by the 
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stockholders See Pa BCL § 1721. Thus, the Director Defendants were without power to adopt 

such a provision unilaterally by amending the Rights Agreement 

140. Additionally, the Continuing Director Requirement is invalid under 

Comail's By-Laws and Articles of Incorporation Under Section 3,5 of Conrail's By-Laws, the 

power to direct the management of the business and affairs of Comail is broadly vested in its duly 

elected board of directors Insofar as the Continuing Dirjctor Requirement purpons to restrict the 

power of Comail's duly eiected board of directors to redeem fhe rights or amend the plan, it 

conflicts with Section 3,5 of Comail's Fy-Laws and is therefore of no force or effect. Article 

Eleven of Comail's Articles of Incorporation permits Comail's entire board to be removed without 

cause by stockholo^r vote Read together with Section 3 ,5 of Comail's By-Laws, Article Eleven 

enables ComaU's stockholders to replace the entire incumbent board with a new board fully 

empowered to direct the management of Comail's business and affairs, and. specifically, to redeem 

the rights or amend the plan. Insofar as the Continuing Director Requirement purports to render 

such action impossible, it conflicts with ComaU's .Articles of Incorr)oration and is therefore of "o 

force or effect, 

141. Furthermore, the adoption of the Continuing Director Requirement 

constimted a breach of the Director Defendants' fiduciary duty of loyally. There existed no 

justification for the directors to attempt to negate the right of stockholders to elect a new Board in 

the event the stockholders disagree with the incumbent Board's policies, ncludmg their response to 

an acquisition proposal, 

142. Moreover, while the Director Defendants disclosed the adoption o^ihe 

Continuing Director Requirement, tney have failed to disclose its illegality and the illegality of 

their conduct in adopting it. If they are not required to make corrective disclosures, defendants 

will permit the disclosure of the Coniinuing Director Requirement 's adoption to dis'or; stockholder 
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choice in connection with the CSX Offer, the Special Meeting, and (i''they have not successfully 

locked up voting control of ComaU by them in the next annual election of directors The Director 

Defendants' conduc; is thus fraudulent, in that they have failed to act fairly and honestly toward 

Ihe Comail stockholders, and intended to presene their incumbency and that of cunent manage­

ment, to the detriment of Comail's stockholders and other constituencies. Accordingly, such 

action should be declared ^ oid and of no force or effect Furthermore, adequate conective disclo­

sure should be required 

ConraU's Charter Permits The Removal and Replacement of Its 
Entire Board of Directors At Iti; Next .Amiual .Meeting 

143, As noted above, plaintiff NS intends to faciliute the NS Proposal, if 

necessary, by replacing the Comail board at Comail's next annual meeting ComaU's n\;xt annual 

meeting is scheduled to be held on May 21. 1997 (according to Conrail's April 3. 1996 Proxy 

Statement, as filed with the Securitie;- and Exchange Commission). 

144. The Director Defendants adopted the Continuing Director Requirement in 

pan because they recogmzed that under Conrail's .Articles, its entire Board, even though staggered, 

nuv be removed without cause at Comail's next annual meeting. 

145 Section 3.1 of Comail's By-Laws provides that the Conrail Board shall 

consist of 13 directors, but presently there are only 11 The ComaU Board is classified into three 

classes Each class of directors serves for a tenn of three years, which terms are staggered 

146 Article 11 of Comiiil's .Articles of Incorporation provides that: 

The entire Board of Directors, or £, class of the Board where the Board is classified 
with respect to lhe power to elect directors, or any individual director may be 
removed from office without assigning any cause by vote of stockholders entitled 
tc cast at least a majonty of the votes which all stockholders would be entitled to 
cast at an\ annual election of directors or of such class of directors. 

147. Under the plain language of Article I I . the entire Comai", Board, or any 

one or more of ComaU's directors, may be removed without cause by a majority vote of the 
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Comail stockholders entitled to vote at the annual meeting. Plaintiffs anticipate, however, that 

defendants will argue that under Article 11, only one class may be removed at each armual 

meeting. .Accordingly, plaintiffs seek a declaratory judgment that pursuant to Article I I . the entire 

Conrail Board, or any one or more of Comail's directors, may be removed without cause at 

ComaU's next annual meeting. 

Declaratory Relief 

148 The Court may grant the declaratory reli;f sought herein pursuant to 28 

u s e. § 2201 The Direc'o; Defendants' adoption of the CSX Tiansaction (with its discriminato­

ry Chaner .Amendment poison pill, and state anti-takeover sumte treamient and dracoman lock-up 

provisions) as well as their earlier adoption of the Continuing Director Requirement, clearly 

demonstrate their bad faith entrenchment motivation and, in light of the NS Proposal, that there is 

a substantial controversy between the parties Indeed, given the NS Proposal, the adverse legal 

interests of the parties are real and unmediate. Defendants can be expected to vigorously oppose 

each judicial declaration sought by plaintiffs, in order to mainuin their inciunbency and defeat the 

NS Proposal - despite the benefits it would provide to Comail's stockholders and other con­

stimencies 

149 The granting of the requested declaratory relief will serve the public 

interest by affording relief from uncertainty and by avoidmg delay and will conserve judicial 

resources by avoiding piecemeal litigation. 

Irreparable Iniurv 

150. The Director Defendants' adoption of the CSX Transaction (with its 

discriminatory Chaner .Amendment, poison pill and sute antitakeover stamte treatment and 

draconian lock-up provisionsi. their adoption of the revised CSX Transaction with its highly 

coercive, multi-tier, front end loaded stmcture. as well as their earlier adoption of the Continuing 
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Director 1- equirement threaten io deny Conrail 's stockholders of their right to exercise their corpo­

rate franchise w ithout manipulation, coercion or false and misleading disclosures and to deprive 

them of a unique opportunity to receive maximum value for their stock. The resulting injury to 

pla. 'tiffs and all of ComaU's stockholders would not be adequately compensable in money damag­

es and would constitute irreparable harm. 

Derivative Allegations 

151 Plaintiffs bring each of the causes of action reflected in Counts One 

throueh Sevin and Fourteen and Fifteen below individually and directly Altematively. to the 

extent required by law . plaintiffs bring such causes of action derivatively on behalf of Comail. 

152, No demand has been made on Conrail's Board of Directors to prosecute 

the clauns set forth herein since, for the reasons set forth below. any such demand would have 

been a vain and useless act since the Director Defendants constimte the entire Board of Directors 

of Conrail and have engaged m fraudulent conduct fo further their personal interests in entrench­

ment and have ratified defendant LeVan's self-dealing conduct: 

(a) The Director Defendants have acted fraudulently by pursuing 

defendants' campaign of misinformation, described above, in order to coerce, 

mislead, and mampulate ComaU shareholders to swiftly deliver control of Comail 

to the iow bidder. 

(b) The form of resolution by which the shareholders are being asked 

to approve the Charter Amendmt.it is illegal and ultra vires in that it purports to 

authorize the ComaU Board to discrumnatorily withhold filing the certificate of 

amendment even after shareholder approval. Thus, its submission to the sharehold­

ers is illegal and ultra vires and. therefore, not subject t ne protections of the 

business judgment mle. 
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(c) The Conrail directors' selective amendment of the Comail poison 

pill and discriminatory preferential treatment of the CSX Trar.saction under the 

Pennsylvania Business Combination Stamte were motivated by their personal 

interest in entrenchment, constimting a breach of their duciary duty of loyalty and 

rendering the business judgment mle inapplicable. 

(d) The Director Defendants' adoption of the breakup fee and slock 

option lock-ups in favor of CSX was motivated by their personal interest m en­

trenchment, constimting a breach of their duty of loyalty and rendering the 

business judgment mle inapplicable, 

(e) The Continuing Director Requirement is illegal and ultra vires 

under Pennsylvania siamtory law and under Comail's chaner and by-laws, render­

ing the business judgment mle inapplicable to its adoption by the Director Defen­

dants, 

(f) In adopting the Contmumg Director Requirement, each of the 

Defendant Directors has failed to act fairly and honestly toward Comail and its 

stockholders, insofar as by doing so the Defendant Directors, to preserve their own 

incumbency, have purported to eliminate the stockholders' fundamenul franchise 

right to elect directors who wouid be receptive to a sale of control of Comail to the 

highest bidder There is no reason to think ihat, having adopted this ultimate in 

entrenchment devices, the Director Defendants would take action lhat would 

eliminate it, 

(g) .Additionally, the Director Defendants have acted fraudulently, m 

that they intentionally have failed to disclose the plain illegality of their conduct. 
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(h) There exists nc reasonable prospect that the Director Defendants 

would take action to invalidate the Continuing Director Requirement. First, pursu­

ant 10 Pennsylvama stamte. their fiduciary duties purportedly do not require them 

to amend the Rights Plan in any way Second, given their dishonest and fraudulent 

entrenchment motivation, the Director Defendants would certainly not commence 

legal proceedings to invalidate the Continuing Director Requirement. 

153, Plaintiffs are cunently beneficial cv̂ ners of Conrail common stock. 

Plaintiffs' challenge to the CS.X Transaction (including the coercive front end loaded tender offer, 

the illegal Charter .Amendment, discriminatory treatment, and iock-ups) and to the Continuing 

Director Requirement presents a strong pruna facie case, insofar as the Director Defendants have 

deliberately and intentionally, without justification, acted to foreclose free choice by Comail's 

shareholders If this action were not maintained, serious injustice would result, in that defendants 

would be permitted illegally and in pursuit of personal, rather than proper corporate interests to de­

prive ComaU stockholders of free choice and a umque oppormmty to maximize the value of their 

investments through the .NS Proposal, and to depnve plaintiff NS of a unique acquisition opporm­

nity. 

154 This action is not a collusive one to confer junsdiction on a Court of the 

United Slates lhat it woula not otherwise have, 

COUNT ONE 
(Breach of Fiduciary Duty with 

Respect to the Charter Amendment) 

155. Plaintiffs withdraw Count One as moot 

COUNT T^ O 
(Breach of Fiduciary Duty 

With Respect to the Poison Pill) 
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156. Plaintifis repeat and reallege each of the foregoing allegations as if fullv sei 

forth in this paragraph, 

157 The Comail board of directors adopted its Poison Pill Plan with the 

ostensible purpose of protecting its shareholders against the consummation of unfair acquisition 

proposals that may fail to maximize shareholder value, 

158, The ComaU Board has announced its mtention to merge with CSX, and the 

Comail Board has also sought to exempt CSX from the provisions of the Poison Pill. 

159, Add.tionaJ.y, the Comail Board has committed itself to not pursue any 

competing offer for the Company. 

160, By selectively and discriminately determining to exempt CSX. and only 

CSX. from the Poison PUI provisions, to the detriment to ComaU's shareholders, the Comail 

directors have breached their fiduciary duties of care and loyalty. 

161 Plaintiffs have no adequate remedy at law. 

COUNT THREE 
(Breach of Fiduciary Duty 

w ith Respect to the Pennsy Ivania 
Business Combinations Stamte) 

162 Plaintiffs repeat and reallege each of the foregoing allegations as if fully set 

forth m this paragraph. 

163. By approving the CSX Offer prior to its consummation, the Director 

Defendants have rendered the Pennsylvania Business Combinations Stamte, subchapter 25F of the 

Pennsylvama Business Corporation Law . and. particularly, its five-year ban on mergers with 

substantial stockholders, inapplicable t the CS.X Transaction, while it remains as an impediment to 

competing higher acquisition offers such as the NS Proposal 

164. By selectively and discriminately exempting the CSX Transaction from the 

five-year merger ban. for the purpose of facilitating a transaction lhat will provide substantial 
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personal benefits lo Comail management while delivering Comail to the low bidder, the Director 

Defendants have breached their fiduciary duties of care and loyalty, 

165 Plaintiffs have no adequate remedy at law, 

COUNT FOUR 
(Declaratory Judgment Against All 

Defendants that the Poison Pill 
Lock-In is Void Under Pennsylvania Law) 

166, Plaintiffs repeat and reallege each of the forego: j 'legations as if fully set 

forth in iiiis paragraph, 

167. By purporting to bind Comail and its directors not to amend or take any 

action with respect to the Comail Poison Pill Plan without CSX s consent, the CS.X Merger 

Agreement purports to restrict the managerial discretion of Conrail's directors, 

168 Under Pennsylvania law . agreements restricting the managerial discretion 

of the board of directors are permissible only in sumtory close corporations Comail is not a 

statutory close corporation, 

169 No stamte countenances Comail's and the Director Defendants' adoption of 

the Poison Pill Lock-In terms of the CSX Merger Agreement .No Comail By-Law adopted by the 

Comail shareholders provides that Comail's directors may contracmally abdicate their fiduciary 

duties and managerial powers and responsibilities with respect to the ConraU Poison PUI Plan 

170, Plaintiffs have no adequate remedy at law. 

COUNT FIVE 
(Against the Defendant Directors 

for Breach of Fiduciary Duty w ith 
Respect to the Poison Pill Lock-In) 

171. Plaintiffs repeat and reallege each of the foregoing allegations as if fully set 

forth in this paragraph, 
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172 By entering into the Poison Pill Lock-In provisions of the CSX Merger 

Agreement, the Director Defendants purported to relinquish their power to act in the best interests 

of Comail in comicction with proposed acquisitions of ComaU, 

173, Thus, by entering into the CSX Transaction with its poison pill lock-in 

provisions, the Director Defendants have intentionally, in violation of their duty of loyalty, com­

pletely abdicated their fiduciary duties and responsibilities, 

174 Absent prompt injunctive relief, plaintiffs, as well as Comail and all of its 

legitunate constituencies, face iminment irreparable harm, 

175. Plaintiffs have no adex̂ uate remedy at law. 

COUNT SIX 
(Declaratory Judgment Against All 

Defendants That the 270-Day Lock-Out 
is Void Under Pennsylvama Law) 

176. Plaintiffs repeat and reallege each of the foregoing allegations as if fully set 

forth in this paragraph, 

177. By purporting to bind ConraU and its directors from acting to protect the 

interests of ComaU. its shareholders and its other legitunate constimencies by withdrawing its 

recommendation lhat ComaU's shareholders accept the CSX Offer and approve the CSX Merger 

even when the fiduciary duties of Conrail's directors would require them to do so. the 270-Day 

Lock-Ou; provision of the CSX .Merger Agreement purpons to restrict the managerial discretion of 

Comail's directors. 

178 By purportmg to prohibit Comail's directors from terminating the CSX 

.Merger Agreement when their fiduciary d jlies would require them to do so, the 270-Day Lock-Out 

provision of the CSX Merger Agreement purports to restrict the managerial discretion of Comail's 

directors. 
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179. Under Pennsylvania law. agreements restricting the managerial discretion 

of the board of directors are permissible only in stamtory close corporations. Comail is not a 

statutory close corporalion, 

180 No statute countenances Conrail's and the Director Defendants' adoption of 

the 270-Day Lock-Out terms oi" the CSX Merger Agreement. No Comail By-Law adopted by the 

Conrail shareholders provides that Comail s directors may contracmally abdicate their fiduciary 

duties and managerial powers and responsibilities. 

181 Unless the 270-Day Lock-Out provision is declared ukra vires and void and 

defendants are enjoined from taking any action enforcing it. Conrail and its legitmiate constituen­

cies face irreparable harm, 

182 Plaintiffs have no adequate remedy at law. 

COUNT SEVEN 
(Against the Defendani Directors 

for Breach of Fiduciary Duty with 
Respect to the 270-Day Lock-Out) 

183 Plaintiffs repeat and reallege each of the foregoing allegations as if fiilly set 

forth m this paragraph 

184 Bv entering into the 270-Day Lock-Ouf prov ision of the CSX Merger 

Agreement, the Director Defendants purported to relinquish their power to act m the best interest 

of Comail in connection with proposed acquisitions of Comail, 

185 Thus, by entering into the 270-Day Lock-Out provision, the Comail 

directors have abdicated their fiduciary duties, in violation of their duties of loyalty and care, 

186 Plaintiffs have no adequate remedy at law. 
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C0U.N1 EIGHT 
(Breach of Fiduciary Duty with 

Respect to the Lock-Up Provisions) 

187. Plaintiffs repeat and reallege each of the foregoing allegations as if fully set 

fonh in this paragraph 

188 In conjunction with the CSX Merger Agreement, the Comail Board has 

agreed to termination fees of S300 million and to the lock-up Stock Option Agreement, 

18<̂  These provisions confer no benefit upon ComaU's shareholders and in fact 

opjraie and are intended to operate to impede or foreclose further bidding for Comail. 

190 The Comail directors have adopted these previsions without regard to what 

is .n the best interest of the Company and its shareholders, in violation of their fiduciary duties. 

191. Plaintiffs have no adequate remedy at law. 

COUNT NINE 
(Declaratory Relief .Against 

Coiuail and Director Defendants That 
The Continuing i. rector Requirement 

Is \'oid Under Pennsylvama Law) 

192. Plaintiffs repeat and reallege each of the foregoing alleg.itions as if i.-lly set 

forth iil this paragraph. 

193 Under Pennsylvania law . the business and affairs of a Pennsylv,inia 

corporation are to be managed under the direction o' the Board of Directors urUess otherwise 

provided by sumte er in a By-Law adopted by the stockliolders Pa BCL § 1721. 

194. Under Penncylvania law. agreements restricting the managerial discretion 

of airectors are permissible oniy m sututory close corporations. 

195, No stamte countenances C irail's and the cunent Board's adoption of the 

Continuing Director Requirement No ComaU By-Law adopted by the ComaU stockholders 
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provides that the current Board may limit a fumre Board's management and direction of Comail. 

Comail is not a stamtory close corporalion, 

196, Adoption of the Continuing Director Requirement constimtes an unlawful 

attempt by the Director Defendants to limit the discretion of a fumre Board of Directors with 

respect to the management of Comail. In particular, under the Continuing Director Requirement, 

a dulv elected Board of Directors that includes less than two continuing directors would be unable 

tc redeem or modify- Comail's Poison Pill even upon determining that to do so would be in 

Coru"aU's best interests. 

197, Plaintiffs seek a declaration that the Continuing Director Requirement is 

contrary to Pennsylvania stamte and. therefore, null and void. 

198, Plaintiffs iii^e no adequate remedy at law. 

COUNT TEN 
' Declaratory Relief .Against Comail 
ai d The Director Defendants That 

1 he Continuing Director Requirement 
Is Void Under Comail's Articles 
of Incorporation And By-Laws) 

199 riaintiffs repeat and reallege each of the foregoing allegations as if fully set 

forth in ins paragraph 

200. Under Section 3.5 of ComaU's By-Laws, 

The business and affairs of die Corporation shall be managed u.ider the 
drection of the Board which m y exercise all such powers of the Corporation and 
do all such lawful acts and things as are not by stamte or by the .Articles or by 
these Bv-Laws directed or required to be exercised and done by the shareholders, 

201, Pursuant to Section 1505 of the Pemisylvama Business Corporation Law. 

the By-Laws of a Pennsv Ivama corporation operate as regulations among the shareholders and 

affect contracts and other dealings berween the corporation and the stockholders and among th>. 
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stockholders as they relate to the corporation. Accordingly, the Rights Plan and the rights issued 

thereunder are subjec* to and affected by Conrail's dy-Laws. 

202. Insofar as .t purports to remove from the duly elected board of ComaU the 

power to redeem the rights or amend the Rights Plan, the Continuing Director Requirement 

directly conflicts with Section 3.5 of Comail's By-Laws, and is therefore void and unenforceable. 

203. .Article Eleven of Comail's Articles of Incorporation proviaes that 

Comail's entire board may oe removed without cause by vote of a majority of the stockholders 

who would be entitled tn vote in the election of directors. Read together with Section 3,5 of 

Corns "s By-Laws. .Article Eleven enables the stockholders to replace the entire incumbent board 

with a new board with all powers of the incumbent board, including the power to redeem the 

rights or to amend the Rights Agreement The Continuing Director Requirement purports to 

prevent the '..lockliolders from doing so. and is therefore void and unenforceable, 

204. Plaintiffs have no adequate remedy at law. 

COUNT ELEVEN 
(Declaratory Relief .Against Comail 

and The Director Defendants That .Adoption 
of the Continuing Director Requirement 

Constimted A Breach of the Duty of Loyalty) 

205 Plaintiffs repeat and reallege each of lhe foregoing allegations as if fully set 

fonh in this paragraph, 

206, ,Adoption of the Continuing Director Requireme,it constituted a breach of 

the duty of loyalty on the part of the Direcior Defendants Such adoption was the result of bad 

faith entrenchment motivation rather than a belief that the action was in the best interests of 

Conrail In adopting the Continuing Director Requirement, the Director Defendants have 

purponed to circumvent the Conrail stockholders' fundamental franchise rights, and thus have 

failed to act honest!v and fairlv toward Comail and its stockholders. Moreover, the Director 
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Defendants adopted the Continuing Director Requirement without first conducting a reasonable 

investigation. 

207 The Continuing Director Requiremenc not only impedes acquisition of 

Comail stock in the NS Offer, it also impedes any proxy sclicitation in support of the NS Proposal 

because Comail stockholders will, unless th; provision is invalidated, believe that the nominees of 

plaintiffs w Ul be powerless to redeem the Poison PUI rights in the event they conclude that re­

demption IS in the best interests of the corporation Thus, stockholders may believe that voting in 

favor of plaintiffs' nominees would be ftitile The Director Defendants intended their actions to 

cause Comail's stockholders to hold such belief. 

208. Plaintiffs seek a declaration that the Director Defendants' adoption of the 

Continuing Director Requirement was m violation of their fiduciary duties and, thus, null, void 

and unenforceable. 

209. Plaintiffs have no adequate remedy at law, 

COUNT TWELVE 
( Against ComaU And The Director 

Defendants For Actionable Coercion) 

210. Plaintiffs repeat and reallege each of the foregoing allegations as if fully set 

forth in this paragraph. 

211. The Director Defendants owe fiducia.n duties of care and loyalty to 

Comail Funhennore, Comail and the Director Defendants, insofar as they undertake to seek and 

recommend action by ConraU's shareholders, for example with respect to the Charter .Amendmem. 

the CSX Offer or the NS Offer, stand in a relationship of tmst and confidence %us a vis Comail's 

shareholders. a.nd accordingly have a fiduciary obligation of good faith and faimess to such 

shareholders in seeking or recommending such action. Furtheraiore. shareholders are entitled to 

injunctive relief against fundamenul unfairness pursuant to PBCL § 1105. 
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212 Comail and its directors are seeking the approval by Comail's shareholders 

of the Chaner .Amendment and are recommending such approval. 

213. Comail and its directors are seeking the tender by Comail's shareholders of 

their shares into the CSX Offer and are recommending such tender. 

214. In seeking such action and making such recommendations. ComaU and its 

directors have sought to create the impression among the Conrail shareholders that the NS 

Proposal IS not a financially superior, viable, and actually available altemative to the CSX Transac­

tion. This unpression. however, is false. The only obsucles to the NS Proposal are the ukra 

vires, illegal mipedunents constmcted by defendants, including the Poison Pill Lock-In, the 270-

Day Lock-Out. and the contmumg director provisions of the ComaU Poison PUI Plan 

215, The purpose for which defendants' seek to create this impression is to 

coerce Comail shareholders into delivenng control over Comail swiftly to CSX Funhennore. the 

effect of this false unpression is to coerce ComaU shareholders into delivering control over Comail 

to CSX. 

216 This coercion of the Comail shareholders constimtes a breach of the 

fiduciary relation of tmst and confidence owed by the Corporation and its directors to shareholders 

from whom they seek action and to whom they recommend the action sought Moreover, this 

coercion, as well as the intense stmcmral coercion imposed by the revised CSX Transaction's 

highly front end loaded first step tender offer, constimtes fiindamental unfaimess to Comail 

shareholders 

217. The conduct of defendants ConraU and its directors is designed to. and 

will, if not enjoined, wrongfully induce ComaU's shareholders tc sell their shares tc CSX in the 

CSX Offtr not for reasons related to the economic ments of the sale, but rather because the illegal 

conduct of defendants has created the appearance that the financially (and otherw ise) superior NS 
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Proposal is not available to them, and that the CSX Transaction is fhe only opportunity available to 

them to realize premium value on their investment in Comail, 

218. Plaintiffs have no adequate remedy at law. 

COUNT THIRTEEN 
(Against CSX For .Aiding And Abetting) 

219. Plaintiffs repeat and reallege each of the foregoing allegations as if fully set 

forth in this paragraph 

220. Defendant CSX, through its agents, was aware of and knowingly and 

actively participated in the illegal conduct and breaches of fiduciary duty committed by Comail and 

the Director Defendanu; and set forth m Counts One through Eight. Twelve and Twenty-Two 

through Twenty-Four of this complaint, 

221. CSX's knowing and active participation in such conduct has harmed 

plaintiffs and threatens irreparable harm to plaintiffs if not enjoined 

222 Plaintiffs have no adequate remedy at law, 

COI NT FOURTEEN 
(Declaratory and Injunctive Relief Against 
Comail and the Director Defendants for 

Violation of Section 14(a) of the Exchange Act 
and Rule 14a-9 Promulgated Thereunder) 

223 Plaintiffs repeat and reallege each of the foregoing allegations as if hilly set 

forth in this paragraph 

224. Section 14(a) of the Exchange Act provides that it is -nlawful to use the 

mails or any means or instmmemality of mtersute commerce to solicit proxies in contravemion of 

any mle promulgated by the SEC 15 U S C. § 78n(a), 

225 Rule 14a-9 provides in pertinent part: "No solicitation subject to this 

regulation shall be made by means of any communication, written or oral, .̂ontaining any 
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statement which, at the time, and in light of me circumstances under which it is made, is false and 

misleading w ith respect to any material fact or which omits to state any material fact necessary in 

order to make the statements therein not false or misleading. ." 17 C.F.R. § 240.14a-9. 

226. Comail's Preliminary Proxy Sutement conuins the misrepresenutions 

detailed in paragraph 123 above. It also omits to disclose the material facts deuiled in paragraph 

126 above, 

227. Further. Comail's press releases, public filings, and November 25, 1996 

Definitive Proxy Statement detailed in paragraphs 59, 62, and 129 to 133 above, are misleading as 

set forth in such paragraphs. 

228. Moreover, each of the false and misleading sutements and omissions made by 

defendants and alleged in this Complaint were made under circumstances that should be expected 

to result in the granting or withholding of proxies in the vote on the Charter Amendment, and was 

intended to have such result. 

229 Unless defendants are required by this Court to make corrective disclo­

sures. Comail's stockholders will be deprived of their federal right to exercise meamngftilly their 

voting franchise. 

230. The defendants false and misleading statements and omissions described 

above are essential links in defendants' effon to deprive Comail's ̂ .hareholders of their ability to 

exercise choice conceming their inve'->nnent in ComaU and uieir voting franchise. 

231 Plaintift.> have no adequate remedy at law 
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COUNT FIFTEEN 
(Against Defendant CSX For Violation 
Of Section 14(d) Of The Exchange Act 

And Rules Promulgated Thereunder) 

232. Plaintiffs repeat and reallege each of the foregoing allegations as if fully set 

forth in this paragraph, 

233, Section 14(d) provides in pertinent part: "It shall be unlawful for any 

person, directly or indirectly by use of the mails or by any means or instmmentality of intersute 

commerce . . . to make a tender offer for . , any class of any equity security which is registered 

pursuant to section 781 of this title, .,, if, after consummation thereof, such person would, directly 

or indirectly, be the beneficial owner of more than 5 per centum of such class, unless at the time 

copies of the offer, request or mviution are first published, sent or given to security holders such 

person has filed with the Commission a sutement containing such of the information specified in 

section 78m(d) of this title, and such aduitional information as the Commission may by mles and 

regulations prosecute , .," 15 U.S.C, § 78n(d), 

234. On October 16. 1996. defendant CSX filed with the SEC its Schedule 14D-

1 pursuant to Section 14(d). 

235, CSX's Schedule MD-l conuins each of the false and misleading material 

misrepresenutions of fact detailed in paragraph 124 above Funhennore. CSX's Schedule 14D-1 

omits disclosure of the material facts detailed in paragraph 126 above. Additionally, CSX's 

Amendment No, 4 to its Schedule 14D-1 contains the missutemenis and or omissioas alleged in 

paragraphs 127(a) and (d) above. As a consequence of the foregoing. CSX has violated, and 

unless enjoined will eominue to violate. Sect on 14(d) A the Exchange Act and the mles and 

regulations promulgated thereunder. 
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236. CSX made the material misrepresentations and omissions described above 

imemionally and knowingly, for the purpose of fraudulently coercing, misleading and mampulating 

Comail's shareholders to tender their shares into the CSX Offer. 

237. Plaintiffs have no adequate remedy at law. 

COUNT SIXTEEN 
(Against Defendant ConraU For X'lolation 
Of Section 14(d) Of The Exchange Act 
And Rules Promulgated Thereunder) 

238. Plaintiffs repeat and reallege each of the fcregoing allegations as if ftilly se. 

forth in this paragraph, 

239 Section J4(d)(4) provides in peninent part: "Any soliciution or recom­

mendation to the holders of (securities for which a tender offer has been made] to accept or reject 

a fender ofl-. r or request or inv itation for fender shall be made in accordance with such mles and 

regulations as fhe [SEC] may prescnbe as necessary or appropriate in the public imerest of 

investors." Rule 14d-9 provides in penmen' part: "No soliciution or recommendation to secunty 

holders shall be made by (the subject company J with respect to a tender offer for such securities 

unless as soon as practicable on the date such solicitation or recommendation is first published or 

sem or given to security holders such person file[s) with the [SEC] eight copies of a Tender 

Offer Solicitation'Recommendation Statement on Schedule 14D-9." 

240, On October 16. 1996. Conrail (i , published irs board of directors' 

recommendation tha: ConraU shareholders tender their shares in the CSX Offer and (ii) filed with 

the SEC Its Schedule 14D-9, 

241, Comail's Schedule 14D-9 conuins each of the false and misleading 

matenal misrepresentations deuUed in paragraph 125 above Further, Comail's Schedule 14D-9 

omits disclosure of the matenal facts deuiled in paragraph 126 above. Additionally. Comail's 
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Amendment No 4 to its Schedule 14D-9 with respect to th-: CSX Offer and its Schedule 14D-9 

with respect to the NS Offer contain the misstatements and/or omissions alleged in paragraphs 127 

(a), (c) and (d) above .As a consequence of the foregoing. Conrail has violated, and unless en­

joined will continue to violate. Section 14(d) of the Exchange Act and the mles and regulations 

promulgated thereunder, 

242. Comail made the material misrepresentations and omissions described 

above intentionally and knowingly. for the purpose of fraudulently coercing, misleading and 

manipulating ComaU's shareholders to tender their shares into the CSX Offer. 

243. Plaintiffs have nc adequate remedy at law, 

COUNT SEVENTEEN 
(Against ConraU and CSX for Violation 

of Section 14(e) of the Exchange Act 
and Rules Promulgated Thereunder) 

244. Plaintiffs repeat and reallege each of the foregoing allegations as if fully set 

forth in this paragraph, 

245 Section 14(e) provides in peninent pan "It shall be unlawful for any 

person to make any umme sutement of a material fact or omit to state an- material fact necessary 

in order to make the sutements made, in the light of the circumstances under which they are 

made, not misleading, or to engage in any fraudulent, deceptive, or manipulative acts or practices 

in connection with any tender offer or any solicitation of security holders in opposition to or 

in favor of any such offer . . " Defendants have v iolated and threaten to continue to violate 

Section 14(e). 

246. The CSX Schedule 14D-1 constimtes a ccmmunicaiion made under 

circumstances reasonably calculated to result in the procuremem of tenders from Comail share­

holders in favor of ihe CSX Offer, 

73 

189 



247. The ComaU Sched Ue 14D-9 and Proxy Statement constimte communica­

tions made under circumstances reasonably calculated to result m the procuremem of tenders from 

Comail shareholders in favor of the CSX Offer. 

248 The CSX Schedule 14D-1 contains the false and misleading material 

misrepresentations detail.-d in paragraph 124 above Ti.e CSX Schedule 14D-1 omits disclosure of 

the material facts deuUed in paragraph 126 above Additionally. Amendment No 4 to such 

Schedule contains the missutemems and'or omissions alleged in paragraphs 127(a) and (b) above. 

249 The Comail Schedule 14D-9 contains the false and misleading material 

misrepresentations detailed in paragraph 125 above The ComaU Schedule 14D-9 omits disclosure 

of the material facts detailed in paragraph 126 above. Additionally . Amendment No 4 to such 

Schedule conuins the misstatements and or omissions alleged in paragraphs 127(a) and (d) above. 

Also. Comail's Schedule 14D-9 with respect to the NS Offer conuins the misstatemems and or 

omissions alleged in paragraphs 127(a) and (ci above, 

250. The ConraU Preliminary Proxy Statement conuins the false and misleading 

material misrepresentations deuiled in paragraph 124 above The ComaU Proxy Statemem omits 

disclosure of the material facts detailed in paragraph 126 above, 

251. These omitted facts are material to the decisions of Comail shareholders to 

hold, sell to market, or fender their shares in the CSX tender offer. 

252. The defendants intentionally and knowingly made the material misrepresen­

tations and emissions described above, for the purpose of coercing, misleading, and manipulating 

ConraU shareholders to swiftly transfer control over ComaU to CSX by tendering their shares in 

the CSX Tender Offer. 

253. .Absent declaratory and injunctive relief requinng adequate conective 

disclosure, plaintiffs, as well as all of Comail's shareholders, will be irreparably banned, Conrail 
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shareholders will be coerced by defendants' fraudulent and manipulative conduct to sell Comail to 

the low bidder. Plaintiffs NS and AAC will be deprived of the umque opportunity to acquire and 

combine businesses with Comail. 

254. Plaintiffs have no adequate remedy at law. 

COUNT EIGHTEEN 
(Against Defendants Comail and CSX 

For Civil Conspiracy To N'iolate 
Section 14 Of The Exchange Act 

And Rules Promulgated Thereunder) 

255. Plaintif.'., repeat and reallege each of the foregoing allegations as if fully set 

forth in this paragraph. 

256 Defendants Comail ?nd CSX conspired and agreed to conduct the campaign 

of rmsinformation described in paragraphs 95 through 101 above for the purpose of coercing, 

misleading and manipulating ComaU shareholders to swiftly transfer control over ComaU to CSX. 

As set forth in Counts Fourteen ihrough Seventeen above, which are incorporated by reference 

herein, the defendants' campaign of misinformation is violative of Section 14 of the Exchange Act 

and the mles and regulations promulgated thereunder, 

257 Plaintiffs have no adequate remedy at law. 

COUNT NINETEEN 
(Against ComaU for 

Estoppel Detrunental Reliance) 

258 Plaintiffs repeat and reallege each of the foregoing allegations as if fully set 

forth in this piuagraph, 

259 By his actions, silei ce and statement.- during the period from. September 

1994 to October 15, 1996. and particularly by his sutements ti. Mr. Goode in September and 

October of 1996 (as detailed above in paragraphs 24 ihrough 26. defendant LeVan. purporting to 
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act on behalf of Comail and its Board of Directors and with apparent authority to so act. led Mr. 

Goode to believe that Comail's Board was not interested in a sale of the company and that if and 

when the ComaU Board decided to pursue such a sale, it would lef NS know and give NS an 

oppormnity to bid 

260. Prior to October 15. 1996. NS had justifiably relied on Mr Le\'an's false 

statements and representations in refraining from making a proposal to Conrail's Board or 

initiating a tender offer of its own for Comail shares 

261. Mr Le\ an and ComaU knew or should have known that their actions, 

silence, sute nents and representations to .NS would induce NS to believe that ComaU's board was 

not interested in selling the company and that .NS would be given an opportumty lo bid if Comail's 

Board decided that Comail would be sold 

262 .Mr Le\'an and Conrail knew or should have known that NS would rely 

upon their actions, silence, statements and represenutions to its detrunent in refraimng from 

making a proposal to ComaU's Board or initiating a tender offer of its own for Comail shares 

263 NS did in fact rely upon Le\'an's and Comail's actions, silence, statements 

and representations to us detrunent m refraining from making a proposal to ComaU's Board or 

initiating a tender offer of its own for ComaU shares, 

264 ComaU and its Board are estopped from effecmating a sale of the company 

vrithout giv ing NS an adequate opportunity to present its competing tender offer to the ComaU 

Board of Directors and ComaU shareholders Sumlarly, any provision in the CSX Merger Agree­

ment that would impede directors' or shareholders' ability to approve a compcimg tender offer or 

takeover proposal, such as that made by .\S. is null and void. 

265. By virtue of NS's justifiable reliance on Comail's and Mr LeN'an's 

actions, silence and sutements, it has suffered and will continue to suffer irreparable harm 
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