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HA\T ANT RIGHT TO TERMINATE THIS AGREEMENT OR TO BE RELEASED, 
RtLIE'vTD OR DISCFLVRGED FROM ITS OBLIGATION TO MAKE, AND SHALL NOT 
SUSPEND. REDUCE OR DISCONTINUE, ANY PAYMENT OF OPERATING FEES FOR 
ANT REASON WHATSOEVER (E.XCEPT /.S MAY BE EXPRESSLY P'iOVTDEO 
HEREIN), including, without limitation: 

(a) any default, misrepresentation, negligence, misconduct or other action or 
inaction of any kind bv the Owner or any other Person, whether under or in connection with this 
.Agreement or any other agreement relating to this Agreement or in connection with any unrelated 
transaction, 

(b) t'lc insolvency, bankruptcy, reorganization or cessation of existence, or 
discharge or forgiveness of indebtedness of any Person referred to in clause (a) above, 

(c) the invaliditv', unenforceabilit;,' or impossibility of performance of this 
Agreement for any reason, 

(d) any defect in the title, condition, design, operation or fitness for use of, or 
any Lien or other restriction of any kind upon, all or any part of any Allocated As5-et, any loss or 
desliuction of or damage to, ar.y Allocated Asset or any interruption in or cessation of the 
ownership, possession operation or use of any Allocated Asset for any reason whatsoever, 

(e) any restriction, prevention or curtailment of or interference with any 
.Allocated Asset or the use thereof or any part thereof for any reason w hatsoever, including, 
without limitation, by any Governmental Authority, 

(f) any Applicable Law now or hereafter in force; 

(g) any f?:lure to obtain any required Governmental Aaion for a transfer of 
nghts or title to the Owner, the Operator or any other Person, 

(h) any amendment or other change of or any assignment of any rights under, 
this Agreement, or anv waiver or other action or inaction under or in respect of this Agreement, 
or any exercise or nonexercise cf any right or remedy under or in respea of this Agreement, and 

(i) any other cause, circumstance, happening or event whatsoever, foreseen or 
unforeseen, whether similar or dissimilai' to any of the foregoing. 

The Operator hereby waives and hereby agrees to waive at any fiiture time at the request 
of the Owner, to the extent now or ihen permiited by Applicable Law, any and all rights that the 
Operator may have or that at any time hereafter may be conferted upon it, by statute, regulation 
or otherwise, to terminaxe. cancel, quit or surrender this Agreement other than in accordance with 
the express terms hereof Each Operating Fee payment shall be final and the Operator agrees not 
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to seek to recover all or any part of any such payment (except for amounts paid to the Owner 
which the Owner in good faith agrees have been paid in ertor) from the Owner for any reason 
under any circumstance whatsoever. 

SECTION 3 5 Tax ProMsions (a) Dunng the Term and any Renewal Term, the 
Operator shall pa\ when due, all Taxes, other than Excluded Taxes (as hereinafter defined), 
imposed on the Owner, based upon the .Allocated Assets or arising out of the use, lease, 
possession or operation of the .Allocated .Assets dunng that period For purposes of this Section, 
(i) Owner shall mean the Owner and its .Affiliates and (ii) Excluded Taxes shall mean (A) all 
Taxes based, in whole or in part, on net income or gross income (including, without limitation, 
any minimum tax) of the Owner or which are in substitution for, or relieve the Owner from, any 
Tax based upon or measured by the Owner's net income or gross income, together with any 
interest, penalties, additions to tax or additional amounts that may become payable in respect 
thereof (B) b'' iness and occupation taxes, and gross receipts taxes of the Owner and Taxes 
based upon the equity' interests of the Owner, and (C) interest, fines and penalties to the extent 
due to the acts or omissions of the Owner in connection with Excluded Taxes. The Operator shall 
not be required to pay any Tax it is obligated to pay under the provisions of this Section 3 .5 
during the time it shall reasonably and i.i good faith and by appropnate legal or administrative 
proceedings contest the validity or amount thereof 

(b) The Owner shall have the right and obligation, at its own expense, to 
prepare and file all Tax returns required to be filed by the Owner under Applicable Law Pnor to 
the Owner's filing of any l ax rctu.Tis for Taxes required to be paid by the Operator under 
paragraph (a) of this Section 3 5, the Owner shall provide such returns to the Operator for its 
review and approval, which approval will not be unreasonably withheld or delayed. 

(c) The Operator and its assignees and designees shall have the right (but only 
tc the extent the Owner shall have such nght, D\ contract or otherwise) to control at its expense 
any audit or examination by any Governmental Authonty, or any judicial proceeding, relating to 
any Taxes required to be paid by it under paragraph (a) of this Section 3 5. 

(d) Dunng the Term and any Renewal Term, the Operator and any of its 
designees shall be entitled to claim federal, state and local tax benefits (including, without 
limitation, deductions and credits) arising out of Operator's expenditures in the use, possession or 
operation of the .Allocated .Assets by the Operator, or any of its respective assignees or designees, 
and the improvements thereto, that the Operator, cr any of its designees is entitled to claim under 
federal, state and local laws and regulations These tax benefits include but are not limited to. 
(i) deductions for depreciation or amortization attributable to property (both tangible and 
intangible) owned by the Operator, or any of its assignees or designees, including improvements 
made to any of the Allocated Assets by any of them, as well as expenditures made by any of them 
that are required to be capitalized under sections 263 or 263A or some other section of the Code; 
(ii) deductions for expenditures made by the Operator, or any of its assignees or designees, 
deductible as ordinary and necessary business expenses under section 162 of the Code; (iii) 
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deductions for losses attributable to property (both tangible and intangible) owned by the 
Operator, or any of its assignees or designees, deductible binder section 165 of the Code, and (iv) 
any federal, state or local credits applicable to the use, lease, possession or operation of the 
Allocated Assets by the Operator, or any of its assignees or designees, and improvements thereto 
The Owner is entitled to deductions for Taxes of the Owner paid by the Operator uider 
paragraph (a) of this Section 3 5 and treated as rent paid by the Operator under this Agreement 
and taxable income received by the Owner under section 1 162-11(a) of the Income Tax 
Regulations 

ARTICLE IV 

Representations, Wananties and .Agreements 

SECTION 4 1 Disclaimer cfWananties AS BETWEEN THE OWNER AND THE 
OPERATOR, THE EXECUTION OF THIS AGREEMENT SHALL BE CONCLUSIVE 
PROOF OF ACCEPTANCE BY TFIE OPERATOR OF EACH ALLOCATED ASSET AS 
BEING IN COMPLIANCE WITH ALL REQLTRE.MENTS OF TFDS AGREEMENT THE 
OWNER ANT) THE OPERATOR TAKE EACH SUCH ALLOCATED ASSET "AS IS" AND 
"WHERE IS", AND THE OPERATOR ACKNOWLEDGES THAT THE OWN-ER HAS NOT 
MADE, NOR SFLALL BE DEEMED TO HAVE MADE, .ANY REPRESENTATION OR 
WARRANTY, EXPRESS OR IMPLIED, AS TO THE TITLE, VALUE, COMPLIANCE WITH 
SPECIFICATIONS, CONDITION, MERCHANTABILITY, DESIGN, QUALITY, 
DURABILITY, OPERATION OR FITNTSS FOR USE OR PURPOSE OF EACH SUCH 
ALLOCATED ASSET OR ANT OTHER REPRESENTATION OR WARRANTY 
WHATSOEVER, EXPRESS OR IMPLIED, WITH RESPECT TO EACH SUCH ALLOCATED 
ASSET OR OTHERWISE, IT BEING AGREED THAT ALL RISKS INCIDENT THERETO 
ARE TO BE BORNE, AS BETWEEN THE OWTvER ANT) TOE OPERATOR, BY THE 
OPERATOR IN THE EVENT OF ANY DEFECT OR DEFICIENCY IN AN>.' SUCH 
ALLOCATED ASSET, OF ANT NATUTIE W ĤETHER PATENT OR LA TENT, AND THAT 
THE OWN̂ ER SHAl-L NOT HAVE ANT RESPONSIBILITY OR LIABILITY WITO 
RESPECT THERETO, except that the Owner hereby represents, wartants and covenants that 
each such Allocated Asset shall be free of Owner Liens on the Closing Date and except as 
otherwise provided in the Transaction Agreement The provisions of this Seaion 4 1 have been 
negotiated, and the foregoing provisions are intended to be a complete exclusion and negation of 
any other warranties made by the Owner, express or implied, with respea to any Allocated Asset, 
whether ansing pursuant to Applicable Law now or hereafter in efTea or otherwise. Nothing 
contained in this Section 4 1 sha'l in any way diminish or otherwise affect any right the Operator 
may have with respea to any Allocated Asset against any third Person The Owner shall not at 
any time be required to inspect any Allocated Asset, and any aaual inspection by the Owner shall 
not be deemed to afFect or modify- the provisions of this Section 4.1. 

-5-

131 



SECTION 4 2 Operator To Exerciye Certain Rights (a) The O'̂ ner hereby authorizes 
the Operator, at the Operator s expense, to exercise in the name of and on behalf of the Owner 
and the Operator, as their interests may appear, the right and power to deal with any third party 
lessor, lessee, licensor, licensee, seller, manufacturer, shipper or any other Persons (including 
agents and consultants thereof) with respect to any Allocated Asset or who are party to any 
.Assigned Rights (each a 'Third Party Provider") and the right to enforce (by legal action or 
otherwise) against such Third Party Provider all rights, powers and privileges of the Owner and to 
receive all benefits of the Owner with respect to such Third Party Provider, under any Contraa, 
express or implied wartanty, indemnity or otherwise, provided, that if an Event of Default shall 
have occurred and be continuing (and until all Events of Default, then outstanding shall no longer 
be continuing) the Owner may terminate the authority of the Operator under this Section 4 2. 
Any amount paid to the Owner or Operator pursuant to the Operator's exercise of its authority 
under this Section 4 2 shall be paid to the Operator After the end of the Term or any Renewal 
Term with respect to any Allocated Asset or ailer the termination of this Agreement with respea 
to such Allocated Asset pursuant to Article XIV, (a) the Operator shall have no fijrthei rights 
powers, privileges or benefits under this Section 4 2 and (b) all anirjnts payable by any Third 
Party Provider paid with respect to periods arising theieafter shall be paid to, and retained by, the 
Owner or any other Person as shall then be the owner of the Allocated Asset as to which such 
payment is made 

(b) The Operator shall, vvith the Owner's prior consent, have the right and 
power to execute and deliver on benalf of the Owner, the extension, renewal, amendment or 
modification of any Assigned Rights or any other Contract in respect of the Allocated Assets. 

(c) The Owner shall as expeditiously as possible use its reasonable efforts to 
obtain or transfer to the Operator any Governmental Action or the consent, authorization, or 
approval of any private Person required to be made, obtained or transferred to effectuate the 
purposes of this .Agreement and the transactions contemplated herein, which aaions shall include 
furnishing ail infonnation required under or in conneaion with such Governmental Action or the 
approvals of or filing with such private Person 

(d) The Operator shall pay, perform and discharge fiilly all of the obligations of 
the Owner or its AffiUates under a'l .Assigned Rights and Contracts that are .Allocated Assets from 
and after the Closing Date The Owiier or its Affiliates shall, without fiinher consideration 
therefor, pay, assign and remit promptly to the Operator, as appropriate, all monies, rights and 
other consideration received in respea of such performance. The Owner or its Affihates shall 
exercise or exploit the rights and options under all such Contraas only as rea.sonably direaed by 
the Operator 
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SECTION 4 3 Representat'ons and Wartanties of the Operator. The Operator represents 
and warrants to the Owner as of the Closing Date as follows: 

(a) Due Organization, etc The Operator (i) is a corporation duly organized 
and validly existing under the laws of the Convnonwealth of Virginia (ii) has the power and 
authority to enter into and perform its obligations under this Agreement and (iii) has obtained all 
Governmental Aaion required to use or hold the Allocated Assets in accordance with this 
Agreement, and to enter into and perfonn its obligations under this Agreement 

(b) Due .Authonzation. Non-Contravention, etc The execution, delivery and 
performance of this .Agreement have been duly authorized by all necessary corporate action on the 
part of the Operator, do not and will not conflict with, result in any violation of or constitute any 
default under, any provision of any Organic Document of the Operator or Applicable Law 

(c) Due Execution This Agreement has been duly executed and delivered by 
the Operator, and constitutes the legal, valid and binding obligation of the Operator enforceable 
against the Operator in accordance with its terms, except as enforcement may be limited by 
bankruptcy, insolvency, reorganization or other laws of general application relating to or affeaing 
the enforcement of creditors' rights and except that the availability of equitable remedies, 
including specific performance, is subject to the discretion of the court before which any 
proceeding therefor may be brought 

SECTION 4 4 Representations and Warranties of the Owner The Owner represents and 
warrants to the Operator as of the Closing Date as follows: 

(a) Due Organization, etc The Owner (i) is a limited liability company duly 
organized and validly existing under the laws of the State of Delaware, (ii) has the power and 
authonty to enter into and perform its obligations under this Agreement and (iii) has obtained all 
Governmental Action required to enter into and perform its obligations under this Agreement. 

(b) Due .Authorization. Non-Contravention, etc The execution, delivery and 
performance of this Agreement have been duly authorized by all necessary company aaion on the 
part of the Owner, do not and will not conflict with, result in any violation of, or constitute any 
default under, any provision of any Organic Document of the Owner or Applicable Law. 

(c) Due Execution This Agreement has been duly executed and delivered by 
the Owner, and constitutes the legal, valid and binding obligation of the Owner enforceable 
against the Owner in accordance with its terms, except as enforcement may be limited by 
bankruptcy, insolvencv. reorganization or other laws of general application relating to or affeaing 
the enforcement of creditors' rights and except that the availability of equitable remedies, 
mcluding specific perfonnance, is subject to the discretion of the court before which any 
proceeding therefor may be brought. 
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ARTICLE V 

Liens: Quiet Enjoyment 

SECTION 5.1 Liens The Operator shall not direaly or indirectly create, incur, assume 
or suflfer to exist any Lien (other than Permitted Liens) on any Allocated Asset The Operator 
will promptly, at its own expense, take such action as may be necessary duly to discharge any 
such Lien The Operator's obligations under this Section 5 1 wiih respect to any such Lien on any 
Allocated Asset resulting from a claim arising pnor to the termination of this Agreement with 
respect to such Allocated .Asset shall survive such termination The Operator agrees that, upon 
the termination of this Agreement, the .Allocated Assets shall be returned to the Owner free and 
clear of Liens, other than Owner Liens 

SECTION 5 .2 Ouiet Enjoyment Notwithstanding any other provision of this Agreement, 
so long as no Event of Default shall have occurred and be continuing, as between the Operator 
and Owner, the Operator shall have the exclusive rights to possession, control and use of all 
Allocated Assets and neither the Owner nor any Person acting or claiming through the Owner will 
take any action that shall interfere with the peacefiil and quiet enjoyment or the possession and 
use or nonuse of any Allocated Asset by the Operator, and the Operator sha'l have the nght to 
possess and use or not use such Allocated Asset in its sole discretion, subject always to the terms 
and conditions of this Agreement. The foregomg is not intended to limit the inspection rights of 
the Allocated Assets granted by the Operator pursuant to Section 12 1 hereof 

ARTICLE VI 

Settlement Account 

SECTION 6 1 .Maintenance of Settlement Account The Operator shall maintain a non­
cash book account (the "Settlement Account') to reflect amounts owed by the Operator to the 
Owner as a result of transactions descnbed in Sections 7.1(e), 8 1 and 10 l(a)(ii) hereof 

SECTION 6 2 Pavment of Settlement Account Balance The Operator shall pay to the 
Owner an amount equal to the then balance of the Settlement Account upon: (i) the sixth (6th), 
twelfth (12th), eighteenth (18th) and twenty-fourth (24th) anniversaries of the Closing Date, (ii) 
the expiration of the Term (or, if earlier, the termination of this Agreement), (iii) the sixth (6th) 
anniversary of the first day of each Renewal Term, (iv) the end of each Renewal Term (or, if 
earher, the termination of this Agreement), (v) the Reversion Date (but only with respect to the 
Reversion .Assets), and (vi) thirty (30) calendar days after the date on which a Substantial 
.Allocated Asset (a) is not repaired or replaced under Seaion 7 1(e) hereof, (b) is abandoned, sold 
or otherwise disposed of under Section 8 1 hereof or (c) suffers an Event of Loss and is not 
replaced under Seaion 10 ](a)(i) hereof (each, a "Settlement Account Payment Date"). 
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SECTION 6 3 Confirmation of Settlement Account V/ithin ten (10) days pnor to a 
Settlement Account Payn'ent Date, the Appraisal Procedure shall be used to confirm that credits 
to the Settlement Account were based on tne fair market value of the relevant Allocated Assets 
consistent with the terms of this Agreement The Settlement Account shall be adjusted consistent 
with the outcome of the Appraisal Procedure and the payments made pursuant to Section 6.2 
hereof shall reflect any such adjustments 

ARTICLE v n 

Operation, Maintenance 

SECTION 7 1 Operation and Maintenance The Operator shall at all times at its own 
expense during the Term: 

(a) use the Allocated Assets in such manner and for such purposes as the 
Operator considers necessary or appropriate in connection with ihe operation of its business, 

(b) keep and maintain such books, records and title documents relating to the 
Allocated Assets, and the acquisition, constmaion and installation of Modifications tnereto and 
the payment of the purchase price of such Modifications, as the Operator considers appropriate 
consistent with the Operator's customary business practices, 

(c) maintain the Allocated Assets in accordance with the Operator's customary 
practice, 

(d) inspect, service, maintain, store, use, operate, repair, replace, modify and 
improve the Allocated Assets in compliance in all matenai respects with Applicable Law 
(including all applicable environmental and occupational safety laws), and in compliance in all 
material respeas with all applicable licenses and permits relating to the Allocated Assets issued by 
any Govenmientai Authority; provided, the Operator may in good faith by appropriate 
proceedings contest the validity or application of any such Applicable Law in any reasonable 
manner which does not involve any risk of the imposition of criminal liability on the Owner, or 
any material danger of any fine, penalty, or other imposition upon the Owner for which the 
Operator has not acknowledged i*s obligation to indemnify the Owner pursuant to this 
Agreement, and 

(e) in case of any damage to any Allocated Asset, other than damage 
constitutip.g an Event of Loss, at its election, in either case at its ov/n expense, (i) repair such 
Allocated Asset so as to restore its utility consistent with the Operator's customary practice with 
respect to similar assets owned by the Operator (as determined solely by the Operator) or (ii) 
replace such Allocated Asset with an asset (which will become an Allocated Asset) having a fair 
market value (.is determined solely by the Operator) equivalent to that of the damaged Allocated 
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Asset immediately pnor to the dan-.age (assuming, in either case, such Allocated Asset was then in 
the condition and state of repair req-jired to be maintained by the terms of this Agreement), with 
such alterations and additions as m̂ y be made at the Operator's eleaion pursuant to and subject 
to tht conditions of Section 7 2 hereof; provided, hoMever, that the Operator need not repair or 
replace any Allocated Asset to the extent that such Allocated Asset is not necessary to the 
operation of the .Allocated Assets considered as a whole (as determined solely by the Operator), in 
which event the Operator shall credit to the Settlement Account the fair market value of such 
Allocated Asset as of the date immediately prior to the damage (assuming such Allocated .As: et 
was then in the condition and state of repair required to be maintained by the terms of this 
Agreement) Upon the crediting of the Settlement Account with the fair market value of suci? 
Allocated Asset, such Allocated Asset shall no longer be subjea to this Agreement and the Ovner 
shall convey to the Operator or its designee, ownership of and title to such Allocated Asset. 
Notwithstanding the foregoing, until payment by the Operator to the Owner of the amount 
credited to the Settlement Account on the next succeeding Settlement Account Payment Date, 
such Allocated Asset shall be deemed to continue to be subject to this Agreement solely for the 
purpose of calculating the Operating Fee. 

SECTION 7.2 Modification. 

(a) The Operator shall at its expense make any Modification to any Allocated 
Asset required (i) by Applicable Law or in order to operate, maintain, service, store, or use such 
Allocated Asset in accordance with Applicable Law, as soon as praaicable after any such 
requirement may arise or (ii) in order for the Operator to comply with the provisions of this 
Agreement (all such Modifications being referred to herein as "Required Modifications"), 
provided, that the Operator may, so long as no Event of Default shall have occurred and be 
continuing, in good faith by appropriate proceedings contest the validity cr application of any 
Applicable Law in any reasonable manner which does not involve any reasonably foreseeable risk 
of the imposition of cnminal liability on the Owner, or any material danger of any fine, penalty or 
other imposition upon the Owner for which the Operator has not acknowledged its obligation to 
indemnify the Owner pursuant to this Agreement The Operator at its expense, from time to time, 
may make any Modification to any Allocated Asset that the Operator in its discretion may deem 
desirable in the proper conduct of the Operator's business (all such Modifications which are not 
Required Modifications being referted to herein as "Optional Modifications"),/̂ rov/ffet/that any 
construction of new trackage oi facilities appurtenant to but not located on such Allocated Assets 
shall, at Operator's election, be deemed not to be Modifications hereunder and not subject to this 
Agreement. 

(b) Title to each Modification shall vest as follows: 

(i) in the case of each (A) Required Modification or (B) other 
Nonseverable Modification, whether or not the Owner shall have financed or provided financing 
(in whole or in part) for such Modification, the Owner shall, without ftirther act, efTective on the 
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date such .Modification shall have been incorporated into the modified Allocated Asset, acquire 
title to such Modification free and clear of al! Liens other than Permitted Liens, or 

(ii) in the case of each Severable .Modification, the Operator shall retain 
title to such Modification and the Operator may (subject to Seaion 7 2(c) hereoO remove such 
Modification at its expense at any time so long as the modified Allocated Asset remains in or is 
restored by the Operator to the condition required by this Agreement 

Immediately upon title to a Modification vesting in the Owner pursuant to this Section 
7 2(b), such Modification shall, without further act. become subject to this Agreement and be 
deemed part of the applicable .Allocated Asset for all purposes 

(c) Subject to compliance with .Applicable Law, the Operator may remove, at 
Its expense, any Severable Modification, provided, that the Operator, a' its expense shall repair 
any damage to the Allocated Asset from which a Severable .Modification has been removed 
caused by such removal, provided, further, that in the event the Operator shall not have removed 
any Severable Modification to which the Operator shall have title as provided in Section 6.2(b)(ii) 
prior to the end of the Term, title to such Severable Modification shall vest in the Owner upon the 
expiration of such Term. 

ARTICLE VTn 

Obsolescence Terminatic:\ Abandonment 

SECTION 8 1 Obsolescence Termination, .Abandonment Except as may othenvise be 
contemplated in this Agreement, the Operator may not dispose of or otherwise convey or transfer 
anv interest in the Allocated Assets to any Persor. Unless an Event cf Default shall have 
occurted and be continuing, if *'ie Operator has determined that an .Allocated .Asset is uneconomic 
or surplus to, or no longer necessary for, the Operator's operating requirements as determined by 
the Operator in its sole judgment, the Operator shall have the right, with the Owner's consent, to 
terminate the application of this Agreement with respect to such Allocated .Asset and, with the 
Owner's consent, to abandon or sell or otherwise dispose of such Allocated Asset (as agent for 
the Owner) in which event the Operator may retain the sale proceeds, if any, received for such 
.Allocated Asset and shall credit to the Settlement Account the fair market value (as of the time of 
the abandonment, sale or other disposition) of such Allocated .Asset (which, in no event, shall be 
less than the sale proceeds received for such Allocated Asset) Upon the crediting of the 
Settlement Account with the fair market value of uch Allocated Ass-.t. such Allocated Asset shall 
no longer be subject to this Agreement and the Owner shall convey to the Operator or its 
designee, ownership of and title to such Allocated Asset Notwith-tanding the foregoing, until 
payment bv the Operator to the Owner of the amount credited to tne Settlement Account on the 
next succeeding Settlement .Account Payment Date, such Allocated Asset shall be deemed to 
continue to be subject to this .Agreement solely for the purpose of calculating the Operating Fee. 
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SECTION 8 2 Conditions of Termmauon As a condition to a termination, abandonment 
or other disposition pursuant to this Article VIII, any necessary Governmental Aaions in 
connection therewith shall have been obtained by and at the expense of the Operator Upon the 
Operator's request, the Owner shall cooperate fiilly with the Operator in seeking and obtaining all 
necessary Gover.nmental Actions in connection with the termination or abandonment of any 
Allocated Asset 

ARTICLE IX 

Termination 

SECTION 9 1 Tennination (a) Unless the Operator exercises its renewal option under 
Article XVII, upon termination of this Agreement or return of any Reversion Asset pursuant to 
Section 2 3 hereof the Operator shall, at its nsk, cost and expense, cause the Allocated .A.ssets 
subjea to this Agreement at such time or the Reversion Assets to be (i) free and clear of all Liens 
other than Owner Liens, (ii) in compliance with the maintenance and operating provisions of this 
.Agreement, and (iii) otherwise capable of being maintained, used and operated substantially in 
compliance with Applicable Law for the operation of a railroad appropnate to conditions existing 
at such time. 

(b) Upon the teimination of this Agreement or return of any Rt-version Asset 
pursuant to Section 2 3 hereof the Operator will, at the Operator's expense, promptlv and duly 
execute and deliver to the Owner such documents and take such fijrther actions as the Owner may 
reasonably request in order to effect the return of such Allocated Assets or Reversion Assets, 
including any Assigned Rig.it. to the Owner or its designee 

SECTION 9 2 Owner Assipnment. Lease or Sale of Allocated Asset The Operator 
agrees that dunng the last year of the Term or any Renewal Term, it will cooperate in all 
reasonable respects with efforts of the Owner to lease, sell assign or otherwise transfer any 
Allocated Asset to any designee of the Owner 

SECTION 9 3 Governmental Approvals The Operator shall cooperate and assist the 
Owner, at the expense of the Owner, in trarsfemng or obtaining all Governmental Actions which 
may be necessary for the Owner or its designee, as the case may be, to operate, lease, purchase, 
assume or otherwise be a party to or beneficiary of any returned Allocated Asset and any 
Reversion Asset 

SECTION 9 4 Severable Modifications .At any time after the Operator has notified the 
Owner that it has determined not to renew this .Agreement pursuant to Article X\T1, or 
operaticnal responsibility for the Allocated .Assets or Reversion .Assets reverts to the Owner, the 
Operator shall at the Owner's request, advise the Owner of the nature and condition of all 
Severable .Modifications owned by the Operator pursuant to Section 7 2(b)(ii) hereof w hich the 
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Operator has removed or intends to remove from the Allocated Assets or Reversion Assets in 
accordance with Section 7 2(c) hereof The Operator may (and shall, if so direaed by Owner), at 
its sole cost, expense and risk, remove from any .Allocated .Asset or Reversion Asset any 
Severable .Modification, provided, that any such Modification not removed pursuant to this 
Section 9 4 shall be deemed to be part of the Allocated Asset or Reversion Asset to which it 
relates for all purposes hereof and title to such Modification shail thereupon vest in the Owner 
free and clear of all Liens, other than Owner Liens. 

ARTICLE X 

Loss, Destruction, Condemnation. Damage, etc 

SECTION 10 1 Replacement. Payment 

(a) Upon the occurtence of an Event of Loss, or an event which with the 
passage of time would become an Event of Loss, with respect lo any Allocated .Asset, the 
Operator shail: 

(i) replace the Allocated Asset which suffered the Event of Loss, with 
a replacement asset (which will become an Allocated Asset) which has a fair market value 
equivalent to that of the Allocated Asset which suffered the Event of Loss (as determined solely 
by the Operator) immediately prior to such Event of Loss (assuming such Allocated .Asset was 
then in the condition and state of repair required by this Agreement), or 

(ii) the Operator may retain the sale proceeds, if any, received for the 
Allocated Asset suffering the Event of Loss and shall credit to the Settlement Account the fait 
market value of such Allocated Asset immediately prior to such Event of Loss (assuming such 
.Allocated Asset was then in the condition and state of repair required by this Agreement), which 
fair market value in no event shall be less than the sale proceeds received for such Allocated 
Asset. Upon the crediting of the Settlement Account with the fair market value of such .Allocated 
Asset, such .Allocated Asset shall no longer be subject to this Agreement and the Owner shall 
convey to the Operator or its designee, ownership of and title to such Allocated Asset. 
Notwithstanding the foregoing, until payment by the Operator to the Owner of the amount 
credited to the Settlement Account on the next succeeding Settlement Account Payment Date, the 
.'XJlocated Asset suffering the Event of Loss shall be deemed to continue to be subject to this 
Agreement solely for the purpose of calculating the Operating Fee 

(b) Upon compliance by the Operator with Seaion 10 l(a)(i). (i) this 
Agreement shall continue with respect to any replacement Allocated .Asset as though no Event of 
Loss had occurted, (ii) the Owner shall convey "as is" "where is", free and clear of all Owner 
Liens, without recourse or waaanty (except as to the ability and authority of the Owner to 
transfer and convey such Allocated Asset free and clear of Owner Liens), to the Operator or î s 
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designee all right, title and interest of the Owner in and to the Allocated Asset being replaced by 
executing and delivenng to the Operator or its designee such bills of sales and other documents or 
instruments as the Operator or its designee may reasonably request to evidence such conveyance, 
and (lii) the Owner shall assign to the Operator all claims it may have against any other Person 
arising from the event w hich gave rise to the replacement 

(c) Upon compliance bv the parties with Section 10 l(a)(ii), the Owner shall 
convey "as is" ' where is", free aid clear of all Owner Liens, without recourse or wartanty (except 
as to the ability and authority of the Owner to transfer and convey such Allocated Asset free and 
cleai of Owner Liens) to the Operator or its designee all right, title and interest of the Owner in 
and to such Allocated Asset by executing and delivenng to the Operator or its designee such bills 
of sales and other documents or instruments as the Operator or its designee may reasonably 
request to evidence such conveyance 

SECTION 10 2 .Applications During Event of Default .Any amount that shall be payable 
to the Operator pursuani to this Agreement arising out of any wartantv. governmental award or 
otherwise received in respect of any Allocated Asset shall not be pad to the Operator or, if it shall 
have been previously paid to the Operator, shall not be retained by the Operator but shall be paid 
to the Owner, if at the time of such payment any Event of Default shall have occurred and be 
continuing In such event, all such amounts shall be paid to and held bv the Owner in trust as 
security for the obligations of the Operator to make payments under this Agreement or applied by 
the Owner toward payment of any of such obligations of the Operator at the time due hereunder. 
At such time as there shall not be continuing any Event of Default all such amounts at the time 
held by the Ov/ner in excess cf the amount, if any, that the Owner shall have elected to apply as 
above provided shall be paid to the Operator 

SECTION 10 3 .Application of Article VTI Article VTI shall not apply to any Allocated 
Asset after an Event of Loss has occun-cd with respect to such Allocated Asset, provided, that the 
foregoing shall not limit the obligations of the Operator under Article \ 11 hereof with respect to 
any replacement Allocated .Asset 

ARTICLE XI 

Indemnities 

SECTION 11 1 Indemnitv by Operator (a) The Operator assumes and shall be fiilly 
responsible for all liabilities attnbutable in any way to the Allocated Assets, or to opt. ations on or 
over the Allocated .Assets, except for (i) Retained Liabilities and any other liabilities with respea 
to which it is the responsibility of any Person other than the Operator under the terms of the 
Transaction Agreement and the .Ancillary Agreements to indemnify' the Owner, and (ii) liabilities 
that anse pnor to the Closing Date refertea to in Section 2 8(b)(i) or Seaion 2 8(c) of the 
Transaction Ag'-eement. provided, that for the purposes of this Section 11 1(a), the term 
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".Ancillary Agreements" as used in the parenthetical included in Sections 2 8(b) and 2 8(c) of the 
Transaction Agreement shall be deemed not to include this Agreement To that end, the Operator 
agrees to and shall protect, indemnifv' and hold wh jlly harmless the Owner and its directors, 
officers, employees and agents (each an "Owner Indemnified Person") from and against any 
Damages ansing from or attributable to the liabilities assumed by the Operator under the first 
sentence of this Section 11 1(a) 

(b) Upon payment in full of any indemnity pursuant to this Seaion 11 1, the 
Operator shall, to the extent of such payment and so long as no Event of Default shall have 
occurted and be continuing, be subrogated to any rights of the Owner Indemnified Person in 
respect of the matter against which such indemnity was given (other than '.vith respect to any 
insurance policies carried by such Owner Indemmfied Person) 

SECTION 112 Indemnity bv Ov>ner (a) The Owner shall be fiilly responsible '"or all 
liabilities which arise prior to the Closing Date which are referted to in Seaion 2 8(b)(i) or 
Section 2 8(c) of the Transaction Agreement To that end, the Owner agrees to and shall pi otea, 
indemnify and hold wholly harmless the Operator and its directors, officers, employees and agents 
(each, an "Operator Indemnified Person ") from and â iainst any and all Damages arising from or 
attributable to (i) Retained Liabilities and any other liabilities with respect to which it is the 
responsibility of any Person other than the Operator under the terms of the Transaction 
Agreement and the Ancillary .Agreements to indemnify the Owner, and (li) liabilities that arise 
prior to the Closing Date referted to in Section 2 8(b)(i) and Section 2 8(c) of the Transaction 
Agreement, provided, that for the purposes of this Section 11 2(a), the term "Ancillaiy 
Agreements" as used in the parenthetical included in Sections 2 8(b) and 2 8(c) of the l:ansaaion 
Agreement shall be deemed not to include this Agreement 

(b) Upon payment in full of any indemnity pursuant to this Seaion 112, the 
Owner shall, to the extent of such payment, be subrogated to any nghts of the Operator 
Indemnified Person in re?pect of the matter against which such indemmty was given (other than 
with respect to any insurance po'icies caoied by such Opei ator Indemrufied Person) 

SECTION 113 Indemnification Procedures (a) If any Action shall be threatened or 
instituted or any claim or demand shall be asserted against any Indemnified Party in respect of 
which indemnification may be sought under the provisions of this Agreement, the Indemnified 
Party shall promptly cause wntten notice of the assertion of any such claim, demand or Aaion of 
which it has knowledge to be forwarded to the Indemnifying Party Such notice shall contain a 
reference to the provisions hereof or of such other agreement, instrument or certificate delivered 
pursuant hereto, in respect of which such claim is being made The Indemnified Party's failure to 
give the Indemnifying Party prompt notice shall not preclude the Indemnified Party from obtaining 
indemnification from the Indemnifying Party under this Article XI unless the Indemmfied Party's 
failure has materially prejudiced the Indemnifying Party's ability to defend the claim, demand or 
Action 

•15-

141 



(b) If the Indemnified Party seeks indemnification from the Indemnifying Pany 
as a result of a claim or demand being made by a third party (a "Third Party Claim"), the 
Indemnifying Party shall have the right promptly to assume the control of the defense of any 
Aaion with respect to such Thiid Party Claim, including, at its own expense, employment by it of 
counsei reasonably satisfactory to the Indemnified Party The Indemnified Party may, in its sole 
discretion and at its own expense, employ counsel to represent it in the defense of the Third Party 
Claim, and in such event counsel for the Indemnifying Party shall cooperate with counsel for the 
Indemnified Party in such defense, provided that the Indemnifying Party shall direa and control 
the defense of such Third Party Claim or proceeding The Indemnifying Party shall not consent to 
the entry of any judgment, except with the written consent of the Indemnified Party, and shall not 
enter into any settlement of such Third Paty Claim without the written consent of the Indemnified 
Party which does not include as an unconditional term thereof the release of the Indemmfied Party 
from all Liability in respect of such Third Party Claim. 

ARTICLE x n 

Assignments. Sub-Operating Agreements 

SECTION 12.1 Operator .Assignments. Except as otherwise provided ' tlys Agreement, 
the Operator may not, without the prior written consent of the Owner, and subject to any 
applicable Govenmientai Aaions, assign, transfer, sublease or otherwise grant the right to use any 
Allocated Asset or its interest therein or rights with respect thereto, including any .Assigned Right 

SECTION 12 .2 Merger, Consolidation. Etc The Operator, without the consent of the 
Owner, may assign all or any part of its rights and obligations under this Agreement to (i) any of 
its controlled Subsidiaries or (ii) any successor in the event of a merger, consolidation, sale of all 
or substantially all its assets, liquidation or dissolution, if such assignee executes and delivers tc 
the Owner an agreement reasonably satisfactory in form and substance to the Owner under which 
such assignee assumes and agrees to perform and discharge all the obligations and liabihties of the 
Operator, provided that any such assignment shall not relieve the Operator from the performance 
and discharge of such obligations and liabilities 

SECTION 12.3 Owner Assignments The Owner shall not transfer or assign any part of 
its right, title and interest in this Agreement or any Allocated Assets used hereunder without the 
prior written consent of the Ope.'-ator. 
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ARTICLE x m 

Tpypection. Markings 

SECTION 13 1 pight.; in Infonnation The Owner may at its own expense, upon 
reasonable pnor notice to the Operator during the nonnal business hours of the Operator, no 
more frequently than once in any calendar year, inspect the Allocated .Assets and the books and 
records of the Operator relating to the maintenance and perfonnance of such Allocated Assets 
and make copies and extracts therefrom, and may discuss such matters with the Operator's 
officers Upon the occunence and during the continuance of an Event of Default, the Owner may 
inspect such books and records at any time, which inspections shall be at the expense of the 
Operator The Owner also shall have the nght to obtain infonnation regarding the condition and 
state of repair of any Allocated Asset, compliance by the Operator with Article VTI hereof and the 
absence of an Event of Default 

SECTION 13 2 Markings The Operator shall affix to certain Allocated Assets agreed to 
by the Operator and Owner identifying labels, plates or tags each setting forth such infonnation as 
the Operator and Owner may agree The Operator covenants and agrees to replace any such 
label, plate cr tag which may be removed or destroyed or become illegible, and the Operator shall 
indemnify' each Owner Indemnified Person against any liability, loss or expense incuned by such 
Owner Indemmfied Person as a result of the failure to maintain such markings 

ARTICLE XrV 

Events of Default 

SECTION 14 1 Events of Default Each of the following events shall constitute an Event 
of Default (whether any tuch event shail be voluntary or involuntary or come about or be effeaed 
by operation of law or pursuant to cr in compliance with any judgment, decree or order of any 
court or any order, rule or regulation of any Governmental Authonty): 

(a) the Operator shall fail to make any payment of (i) the Operating Fee when 
due and such failure shall continue unremedied for a penod cf thirty (30) Business Days and 
(ii) any SupplementaJ Operating Fees due under this Agreement and such failure shall continue 
unremedied for a penod of thirty (30) Business Days, or 

fb) the Operator shall fail to pertorm or observe any cther material covenant, 
condition or agreement to be perfcrtned or observed by it under this Agreement and such failure 
shall continue unremedied fcr a penod of one hundred twenty (120) Business Days after notice 
thereof shall have been given to the Operator by the Owner, provided, that the continuation of 
any such falure or breach (other than a failure or breach curable by payment of money) for a 
period longer than such one hundred twenty (120) Business Day period shall not constitute an 
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Event of Default if (i) such default is curable but cannot be cured withiii such one hundred twenty 
(120) Business Day penod and (ii) the Operator is diligently pursuing the cure of such default; 
provided, further, that a iy such failure or breach (other than a failure or breach curable by 
payment of money) shall constitute an Event of Default if such failure is not cured within the 
earlier of the last Business Day of the Term and four hundred fifty (450) days from the date notice 
thereof has been given to the Operator, cr 

(c) The Operator (i) shall commence a voluntary Insolvency Proceeding, (ii) 
shall seek the appointment of a trustee, receiver, liquidator, sequestrator, custodian or other 
similar official of the Operator or any substantial part of the Operator's property, (iii) shall 
acquiesce in or consent to any such relief or to the appointment of or taking possession by any 
such oflficial in an involuntary Insolvency Proceeding commenced against it, (iv) shall make a 
general assignment fcr the benefit of creditors, or (v) shiui fail generally to pay its undisputed 
debts as they become due, or 

(d) an involuntary Insolvency Proceeding shall be commenced against the 
Operator seeking liquidation, reorganization or other relief with respea to such Person or its 
debts under any bankruptcy, insolvency or other similar law now or hereafter in effect or seeking 
the appointment of a trustee, receiver, liquidator, assignee, sequestrator, custodian or other 
similar oflRcial of it or any substantial part of its property, and such involuntary case cr other 
proceeding shall remain undismissed or unstayed for a penod of one hundred twenty (120) 
consecutive Business Days 

ARTICLE XV 

Remedies 

SECTION 15 1 Remedies Upon the occunence of any Event of Default and at any time 
thereafter so long as the same shall be continuing, the Owner may, at its option, declare by written 
notice to the Operator this Agreement to be in default, and at any time thereafter sc long ,\s such 
Event of Default shall not have been remedied, the Owner may do one or more of the following 
with respect to the Allocated Assets 

(a) sell the Allocated Assets at public or private sale, as the Owner may 
determine, or otherwise dispose of hold, use, operate, lease to others or keep unused the 
Allocated Assets as tht Owner, in its sole discretion, may determine, all free and clear of any 
nghts of Operator, 

(b) whether cr not the Owner shall have exercised, or shall thereafter at any 
time exercise, any of its rights under paragraph (a) above, the Owner, by wrivten notice to the 
Operator, may demand that the Operator pay to the Owner, and the Operator shall pay to the 
Owner, any accrued but unpaid Oper ating Fees (together with interest, if any, on such amount at 
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the Overdue Rate from such specified payment date until the date of actual payment of such 
amount); 

(c) The Owner may terminate this Agreement and the rights of the Operator to 
use the Allocated Assets pursuant hereto. 

The Owner may exercise one or more remedies in respect of certain Allocated Assets and 
one or more other remedies in respect of other Allocated Assets. 

No termination of this Agreement, in whole or in part, or exercise of any remedy under 
this Article XA' shall, except as specifically provided herein, relieve the Operator of any of its 
liabilities and obligations hereunder, all cf which then outstanding shall survive such termination, 
repossession or exercise cf remedy In addition, the Operator shall be liable for any and ail Fees 
and Expenses and other costs and expenses incuned by the Owner by reason j f the occunence of 
any Event of Default cr the exercise of the remedies of the Owner with resp'Xt thereto At any 
sale of any Allocated Assets or any part thereof pursuant to this Article XV , the Owner may bid 
for and purchase such property 

SECTION 15 2 Owner Rights To the ftiUest extent permitted by Applicable Law, each 
and every right, power and remedy herein specifically given to the Owner or otherwise in this 
Agreement shall be cumulative and shall be in addition to every other right, pcwer and remedy 
herein specifically given or now or hereafter existing at law, in equity or by statute, and each and 
every right, power and remedy whether specifically given herein or otherwise existing may be 
exercised from time to time and as often and in such order as may be deemed expedient by the 
Owner, and the exercise or the beginning of the exercise cf any power or remedy shall not be 
construed to be a waiver of the right to exercise at the same time or thereafter any cther right, 
power or remedy No delay or omission by the Owner in the exercise cf any right, power or 
remedy or in the pui suit of any remedy shall impair any such right, power or remedy cr be 
construed to be a waiver of any default on the part of the Opeidioi or to be an acquiescence 
therein. No express or implied waiver by the Owner of any Event of Defaui' hall in any way be, 
or be construed to oe, a waiver of any future or subsequent Event cf Default 

SECTION 15 .3 Exercise of Other Rights or Remedies In addition to aU rights and 
remedies provided in this Article XV, the Owner may exercise any other right or remedy that may 
be available to it under Applicable Law or proceed by appropriate court action tc enforce the 
terms hereof or to recover damages for the breach hereof 

SECTION 15 4 Subject to Governmental Aaion The exercise of any nght or remedy 
provided for in this Article XV shall be subjea tc any applicable Governmental Action 
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ARTICLE XVI 

Right to Perfonn 

SECTION 16 1 Right to Perfffnp If the Owner shall fail tc make any payment or 
perfonn under, or comply vvith, any contract, lease, license or cther agreement in respea of the 
Allocated Assas to which the Owner is a party, the Operator may (but shall have no dutv to do 
30) make such payment or perform or comply with such agreement, and the Operating Fee shall 
be reduced in the amount of such pa vment and the amount of ali expenses of the Operator 
(including Fees and Expenses) incuned in conneaion with such payment cr the perfonnance of or 
compliance with such agreement 

ARTICLE XVH 

Renew il Options 

SECTION 17 1 Renewal Nntire 

(a) The Operator shall have the option to renew this Agreement twice Not 
less than one (1) yeai before expiration of the Tenn or the initial Renewal Tenn, the Operator 
may deliv er to the Owner a notice (the "Renewal Notice") of the Operator's eleaion to renew this 
Agreement in respea cf all, but not less than all. Allocated Assets for a renewal penod often (10) 
years (or, if there has already been a renewal period, an additional renewal period often (10) 
years), or such other period of time as the Owner and the Operator shall mutually agree (each 
such penod, a "Renewal Term"). 

(b) .All terms of this Agreement shall continue in full force and effect during 
each such Renewal Term 

(c) In the event the Operator elects to renew this Agreement, the Renewal 
Term will comn-.ence cn the day immediately following the expiration of the Term or initial 
Renewal Term and continue until the end of such Renewal Term. 

(d) The Renewal Notice, once given, shall be inevocable and the option to 
renew this Agreement shall expire if the Operator does not deliver the Renewal Notice by :he 
times provided in Section 17 1 (a) hereof 

(e) Notwithstanding the foregoing, the Operator shall have no right to renew 
this .Agreement if any Event of Default exists on the date of delivery of the Renewal Notice or the 
commencement of the Renewal Term. 
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ARTICLE XVin 

Certain Notices and Information 

SECTION 18 1 Notice of Event of Defauh Promptly after an executive officer cf the 
Operator shall have actual knowledge of the occunence or existence of any Event of Default or 
any event which, with the passing of time cr giving of notice, would constitute an Event of 
Default, the Operator shall so notify the Owner and set forth in reasonable detail the 
circumstances sunounding such event or Event of Default and shall specify what aaions the 
Operator has taken or intends to take to cure such event or Event of Default. 

SECTION 18 2 Information Regarding .Allocated Assets The Operator shall promptly 
furnish the information at such times and in such format as is regularly produced by the Operator 
concenting the condition, maintenance and use of the Allocated Assets as the Owner may 
reasonably request 

ARTICLE XEX 

SECTION 19 1 Confidentiality The parties hereto shall hold, and shall cause their 
respective officers, employees, agents, consultants and advisors to hold, in strict confidence, 
unless compelled to disclose bv judicial or administrative process or, in the opinion of its 
independent legal counsel, by other requirements of law, all Imormation furnished it by the other 
party hereto, or their respective representatives, pursuant to this Agreement (except to the extent 
that such inform.ation can be shown to have been (i) available to such Person on a non­
confidential basis prior tc its disclosure by the other Person, (ii) in the public domain through no 
fault cf such Person or (iii) later lawfully acquired from other sources by the Person to which it 
was furnished), and no Person shall release or disclose such infonnation to any other Person, 
except its auditors, attorneys, financial advisors, bankers and otiier consultcints and advisors who 
shall be bound by the provisions of this Section 19.1 In tbe event that a subpoena, discovery or 
other request that arguably calls fcr production or disclosure of such confidential information is 
received, the Person receiving such request must promptly notify- in writing the Person whose 
ini'ormation has been requested The Person receiving such request shall provide the Person 
whose confidential information has been requested, a reasonable opportunity to review such 
infcrmation and to assert any rights it may have with respect to the potential disclosure of such 
confidential information Each party shall be deemed to have satisfied its obligation to hold 
confidential infonnation conceming oi supplied by the other party hereto, if it exercises the same 
care as it takes to preserve confidentiality for its own similar information 
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ARTICLE XX 

Miscellaneous 

SECTION 20 1 Dispute Resolution Except as otherwise specifically provided fcr herein, 
any dispute, controversy or claim (or any failure by the parties tc agree on a matter as tc which 
this Agreement expressly or implicitly contemplates subsequent agreement by the parties, except 
for matters left to the sole discretion cf a party) arising out of or relating tc this Agi eemem, or the 
breach, termination or validity hereof or thereof, shall be settled in accordance with the provision 
of Section 11 12 of the Transaction Agreement. 

SECTION 20 2 Documentary Conventions This Agreement shall be govemed by, and 
construed in accordance with, all the Documentary Conventions 
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IN WITNESS WHEREOF, intending to be legally bound, the parties hereto have each 
caused this Operating Agreement to be duly executed as of the date first above written. 

NEW YORK CENTRAL LINES LLC, 
as OWNER 

By 
Name: 
Title: 

CSX TRANSPORTATION, INC 
as OPERATOR 

By 
Name: 
Title 
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to Operating Agreement 

ADDRESSES AND PAYMENT INFORMATION 

Owner 

New York Central Lines LLC 

Operator 

CSX Transportation, Inc. 
500 Water Street 
Jacksonville, Florida 32202 
Telecopy number: 904-366-5436 
Attention [Name] 
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APPENDIXA 
to Operating Agreement 

DEFINITIONS AND RULES OF USAGE 

Rules of Usagg 

The terms defined below shall have the respective meanings set forth below foi ali 
purposes, and such meanings shall be equally applicable to both the singular and plural forms of 
the terms defined "Include", "includes" and "including" shall be deemed to be followed by 
"without limitation" whether or not they are in fact followed by such words or words of like 
import "Writing", "written" and comparable terms refer to printing, typing, lithography and other 
means of reproducing words in a visible form Any instrument or Applicable Law defined or 
refened to below or in any instrument that recites it is to be construed in accordance with this 
Appendix means such instrument or Applicable Law as from time to time amended, modified or 
supplemented, including (in the case of instruments) by waiver cr consent and (in the case of 
Applicable Laws) by succession of comparable successor Applicable Laws and includes (in the 
case cf instruments) references to all attachments thereto and instruments incorporated therein, 
provided, that any reference to the Bankruptcy Code shall mean the Bankruptcy Code as in effect 
on the date cf reference ther t̂n and applicable to the relevant case References to any Person are, 
unless the context othenvise requires, dlso to its successors and assigns "Hereof, "herein", 
"hereunder" and comparable terms refer to the entire instrument in which such terms are used and 
not to any particular article, section or other subdivision thereof or attachment thereto 
References to any gender include, unless the context otherwise requires, references to all genders, 
and references to the singular include, unless the context otherwise requires, references to the 
plural and vice versa "Shall" and "will" have equal force and effect References in an instrument 
to ".Article", "Section" or another subdivision or to an attachment are. unless the context 
otherwise requires, to an article, section or subdivision of or an attachment to such instrument 

Dgfinitions 

"Action" shall mean any action, claim, suit, arbitration, inquiiy, subpoena, discovery 
request, proceeding or investigation by or before any Gove nmental Authority or forum or 
authority having jurisdiction over the mattei involving or related tc any Owner Indemmfied 
Person, any Operator Indtnt.nified Person or the Allocated Assets 

"AfSiiiliS" means, with respect 'o a specified Person, any Perscn that directly or indirectly 
controls, is controlled by or is under common control with, the specified Person or any trust for 
the benefit of such Person or any entities controlled by such Person, provided that (a) NYC shall 
not be an Affiliate of CSX and its Subsidianes or NSC and its Subsidiaries, (b) PRR shall not be 
an ^Vffiliate of NSC and its Subsidiaries or CSX and its Subsidianes and (c) CSX and NSC and 
their respective Subsidiaries shall no: be Aflfiliates of CRR or CRR Parent and their respective 
Subsidiaries and vice versa. 

"Agreement" means the Operating Agreement, dated as of the Closing Date, between the 
Owner and the Operator 
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"Allocated As.set" means the assets identified in or pursuant to the Transaaion Agreement 
as the NYC Allocated Assets other than, as of the Reversion Date, the Reversion Assets. 

"Applicable Law" means, with respect to any Person or to any Allocated Asset, all laws, 
ordinances, judgments, decrees, injunctions, wnts and orders of any Governmental Authority and 
any Governmental Actions applicable to or having jurisdiction over such Person or Allocated 
Asset 

".Appraisal Procedure" means a procedure whereby an independent third-party appraiser 
jointly by the Owner and the Operator determines the Fair Market Rental Value of the Allocated 
Assets or confirms the reasonableness of the fair market value of the Allocated Assets credited to 
the Settlement .Account The fees and expenses of the appraiser shall be divided equally between 
the Owner and the Operator. 

"arises prior" means that the circumstances giving rise to the liability have transpired prior 
to the applicable date, whether or not such liability has been discovered, asserted or accnied prior 
to such date If the circumstances giving rise to a liability bridge the Closing Date, the parties will 
apportion it tc pre-Ciosing Date and post-Closing Date periods, with disagreement being subject 
to the dispute resolution provisions of Section 20 1 of the Agreement. 

"Assigned Rights" means Contracts and rights included in the Allocated Assets. 

"Bankruptcy.fo.df" means the United States Bankruptcy Code of 1978, as amended from 
time to time, and the rules and regulations promulgated thereunder 

"Business Day" means any day other than a Saturday, Sunday or other day on which banks 
are authorized cr required tc be closed in New York, New York and Richmond, Virginia. 

"QfiSili&naifi" is the date of this Agreement. 

"Contracts" means any contraa, lease, loan agreement, deed, easement, license, reversion, 
mortgage, security agreement, trust indenture cr other agreement or instrument to which the 
Owner is a party or by which it is bound or to which any of the Allocated Assets is subject 

"Contraaual Obligation" means, with respea to any Person, any provision of any security 
issued by such Person or of any Contraa to which such Person is a party or by which it or any of 
its property is bound. 

"CRC" means Consolidated Rail Corporation, a Pennsylvania corporation. 

"CRR" means Conrail Inc , a Pennsylvania coiporation. 

"CSX" means CSX Corporation, a Virginia corporation 

"CSXT" means CSX Transportation, Inc , a Virginia corporation 
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"Documentary Conventions" means, with respect to an instrument that states in substance 
that it is govemed thereby, that, except as otherwise expressly provided therein: 

(a) Documentary Convention—Survival The representations, wananties and 
agreements of the parties contaned or provided for in such instrument and the parties' 
obligations under any and all thereof shall survive the execution and dehvery of such 
instrument and the expiration or cther termination of the Agreement and shall be and 
continue in eflfect notwithstanding the fact that any party may waive compliance with any 
other term, provision or condition of the Agreement. 

(b) Documentary Convention—Goveming Law Such instrument shall 
become eflfective upon delivery and shall in all respeas be govemed by, and construed in 
accordance with, the laws (excluding pnnciples of conflict of laws) of the Commonwealth 
of Virginia applicable to agreements made and to be performed entirely within such state, 
including all matters of construaion, validity and performance 

(c) Documentary Convention—Counterparts Except as otherwise specifically 
provided in the Agreement, such instrument may be executed by the parties thereto in 
separate counterparts, each of which when so executed and delivered shall be an original, 
but all such counterparts shall together constitute but one and the same instrument To 
make proof of such instmment, it shall only be necessary to produce one such counterpart 
executed by each party thereto All signatures need not be on the same counterpart 

(d) Documentary Convention-Method of Pavment All amounts required to 
be paid by any party to such instmment to any other party, either thereunder or under the 
Agreement shall be paid in such immediately available and freely transferable Dollars as at 
the time of payment shall be legal tender for the payment of public and private debts, by 
wire transfer, or other method of payment acceptable to the payee, of immediately 
available fimds to the account of the payee set forth in Schedule I to the Agreement cr to 
such other account located in the U S as such payee may specify by notice tc the other 
parties. 

(e) Documentary Convention—Parties in Interest: Limitation on Rights of 
Others The terms of such instmment shall be binding upon, and inure to the benefit of, 
the parties thereto and their permitted successors and assigns Nothing in such instmment 
shall be constmed to give any Person (other than the parties thereto and their permitted 
successors and assigns and as expressly provided therein) any legal or equitable right, 
remedy or claim under or in respect of such instmment or any covenants, conditions or 
provisions contained therein 

(f) Documentary Convention—Table of Contents: Headings The table of 
contents, if any, and headings, if any, of the vanous aticles, sections and other 
subdivisions of such instmment are fcr convenience of reference only and shall not modify, 
define or limit any of the terms or provisions of such instmment To the extent cf any 
inconsistency between the headings and any text, such text shall govern 
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(g) Documentary Convention—Entire Agreement. Amendment and Waiver 
The Agreement, the other Ancillary Agreements and the Transaction Agreement 
constirute the entire agreement of the parties thereto with respea tc the subject matter 
thereof and supersede all pnor written and oral agreements and understandings with 
respea to such subject matter Neither the Agreement nor any cf the terms hereof may be 
terminated, amended, supplemented, waived cr modified orally, but only by an instmment 
in writing signed by the party against which the enforcement of the termination, 
amendment, supplement, waiver or modification shall be sought and subject to any other 
limitations on amendments set forth in the Agreement, the other Ancillary Agreements and 
the Transaaion Agreement Any amendment, modification cr supplement to the 
Agreement shall be subject tc any applicable Governmental Action No failure or delay of 
anv party in exercising any power or right under this Agreement shall operate as a waiver 
thereof nor shall any single cr partial exercise of atiy such nght or power, or any 
abandonment or discontinuance of steps to enforce such a right or power, preclude any 
other or further exercise thereof or the exercise of any other nght or power. 

(h) Documentary Convention—Severability .Any provision of such instmment 
that shall be prohibited or unenforceable in any junsdiaion shall, as lO such junsdiaion, be 
ineflfeaive to the extent of such prohibition cr unenforceability without invalidating the 
remaining provisions thereof and any such prohibition or unenforceability in any 
jurisdiaion shall not invalidate or render unenforceable such provision in any other 
junsdiaion To the extent permitted by Applicable Law, the parties to such instmment 
waive any provision of law that renders any provision thereof prohibited or unenforceable 
in any respect 

(i) Documentary Convention—Notices All notices, consents, directions, 
approvals, instmctions, requests and other commumcaticns required cr permitted by the 
terms of such instmment to be given to any Person shall be in writing, and any such notice 
shall become effective five (5) Business Days after being deposited in the mails, certified 
or registered, with appropriate postage prepaid for first class mail or, if delivered by hand 
or couner service or in the form of a telecopy, when received, and shall be t'irected to the 
address or telecopy number of such Perscn set fcrth in Schedule I to the Agreement 
From time to time any party to such instmment may designate a new address or telecopy 
numoer for purposes cf notice thereunder by notice to each of the cther parties thereto, 
effective when received 

(j) Documentary Convention—Pavment on Business Davs If any payment 
under such instmment is required to be made on a day cther than a Business Day, the date 
of payment shall be extended to the next Business Day vvithout any additional interest for 
such extension penod so long as payment is made on such Business Day 

"Dollars" or "S" means dollars in the lawful cunency of the United States cf Amenca.. 

"Event of Default" has the meaning set forth in Section 14 1 of the Agreement 
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"Event of Loss" means, with respect to any Allocated Asset, the occuricnce cf any of the 
following events (a) the loss or theft of such Allocated Asset tc the extent that such Allocated 
Asset is not recovered within one hundred eighty (180) days of such event or, if earlier, the 
expiration of the Term (b) the destmction of rr damage to such Allocated Asset or any part 
thereof tc such extent as shall render repair c' such Allocated .Asset uneconomical to the Operator 
or unfit or unsuitable for its intended use, which destmction or damage is an aaual or 
constmctive total loss, (c) the requisition of use of such Allocated Asset for an indefinite period 
or for a stated penod in excess oi ^ne hundred eighty (180) days or, if earlier, which ends later 
than the expiration of the Term by any Governmental Authority under power of eminent domain 
or otherwise, (d) the condemnation, confiscation, seizure or requisition of title to such Allocated 
Asset by a Governmental Authority, (e) any damage tc such Allocated Asset which results in an 
insurance settlement on the basis of an actual or constmaive total loss, (f) the prohibition by 
Applicable Law of the use of such Allocated .Asset by the Operator or any other Person for a 
penod of one hundred eighty (180) consecutive days from the date of such prohibition or, if 
earlier, the end of the Term The date of occunence cf an Event of Loss in respect of any 
.Allocated Asset shall be deemed to be, (1) in the event of damage to such item, the date of such 
damage, (2) in the event of a condemnation or requisition cf title by a Governmental Authonty, 
the date thereof and (3) in the event of an Event cf Loss under clause (a), (c) or (f) cf the first 
sentence cf this definition, the date of expiration of the period refened to in said clause. 

"Excluded Taxes" has the meamng set forth in Section 3 .5 of the Agreement 

"Fair Market Rental Value" means, as to the .Allocated Assets, the fair market rental value 
that would be obtainea in ar. arm's length transaction between an informed and willing lessee and 
an informed and willing lessor, in either case under no compulsion to lease, for the lease cf the 
Allocated Assets, disregarding the faa (if applicable) that the Allocated Assets are subject tc the 
Agreement and assuming that Article VII of the Agreement shall have been complied with in all 
respects Subject to the foregoing, the Fair Market Rental Value as to the Allocated Assets shall 
be such value determined in accordance with the Appraisal Procedure. 

"Fees and Expenses" means, with respea to any Person in connection with any transaction 
or occunence, th" reasonabl'= fees and expenses of its legal counsel fcr such transaction or 
occiinence. 

"Governmental .Action" means all authorizations, consents, approvals, waivers, 
exceptions, vanances. franchises, permissions, permits and licenses of and filings and declarations 
w.th. Governmental .Authorities. 

"Governmental .Authority" means any federal, state, municipal, county, local cr foreign 
governmental Person, authority or agency, court, regulatory commission, stock exchange or cther 
similar body 

"Income Tax Regulations" means the regulations promulgated by the U S Department of 
the Treasury pursuant to the Code 

-5-

155 



"Indemnifying Party" means a Person who requires or requests indemnification under 
.Vrticle XI of the Agreement 

"Indemnified Party" means any Owner Indemnified Person cr Operator Indemnified 
Person 

"Insolvency Proceeding" means any case or proceeding under bankmptcy, insolv«;ncy, 
reorgamzation, receivership, moratorium or other laws providing relief tc debtors. 

"Lies" means any lien, mortgage, encumbrance, pledge, charge, lease, easement, servitude 
or secunty interest or any interests simJlar to the foregoing, including those existing under any 
conditional sales or other title retention agreement or the filing of or agreement to deliver any 
financing statement under the UCC 

"Modification" means, with respea to any Allocated Asset, any modification, alteration, 
addition, upgrade cr improvement to such Allocated .Asset 

"Nonseverable Modification" means any Required Modification and any Modification 
which is not readily removable without impairing the fair market value, residual value, condition, 
remaining usefiil life or utility of the Allocated /Vsset to which such Modification relates 
immediately prior to such Modification 

"NSC" means Norfolk Southem Corporation, a Virginia corporation 

"NSR" means Norfolk Southem Railway Company, a Virginia corporation. 

"NYC" means New York Central Lines LLC, a Delaware limited liability company. 

"Obsolescence Tennination Payment" has the meaning set forth in Section 8.2 of the 
.Agreement. 

"Operating Fee" means the operating fee agreed to frcm time to time by the Owner and 
Operator based on the Far .Market Rental Value of the Allocated Assets as set forth in a 
supplement to this Agreement 

"Operator" means CSXT or any permitted si.'ccessor or assign. 

"Operator Indemnified Person" has the meaning set forth in Seaion 11.2 of the 
.Agreement. 

"Optional Modification" has the meaning set forth in Section 7.2(a) cf the Agreement. 

"Organic Document" mc ms, with respect to any Person, as applicable, the certificate or 
articles of incorporation, partn.-.'vhip agreement, limited liability company agreement, certificate of 

-6-

156 



formation, membership agreement, by-laws and all other organizational documents of such 
Person 

"Overdue Rate" means the rate equal to the lesser of (i) the prime rate set forth in The 
Wall Street Journal and (ii) the maximum rate allowed by Applicable Law. 

"Owner" means NYC, a Delaware limited liability company. 

"Owner Indemnified Person" has the meaamg set forth in Seaion 11.1 of the Agreement. 

"Owner Lien" means a Lien (i) which results from acts of, or any failure to act by, or as a 
result of claims against, the Owner, (ii) in favor of any taxing authority by reason cf the non­
payment by the Owner, or (iii) which results from acts of, or any failure to act by, the Owner in 
violation of its obligations under the Agreement 

"Pavment Date" means each March 31, June 30, September 30 and December 31 or, if 
such day is not a Business Day, the next succeeding Business Day 

"Permitted Liens" means, with respea to any Allocated Asset, 

(a) The respective rights and interests of the Operator and Owner under the 
Agreement, 

(b) Owner Liens, 

(c) Liens for Taxes which are not yet due or so long as no Event of Default 
shall have occuned and be continuing are being contested in good faith by appropriate 
proceedings which suspend the collection thereof provided, that such proceedings shall not 
involve any material danger of the sale, forfeiture or loss of such Allocated Asset or any part 
thereof cr interest therein or the reasonably foreseeable risk of imposition of any cnminal liability 
on the Owner or any other material liability not indemnified against by the Operator, 

(d) Liens of mechanics, materialmen, laborers, employees or suppliers and 
similar Liens arising by operation cf law, in each case incuned by the Operator in the ordinary 
course of business for sums that are not overdue for more than sbcty (60) days or so long as no 
Event of Default shall have occuned and be continuing are being contested in good faith by 
negotiations or by appropriate proceedings which suspend the coUeaion thereof provided, that 
such contest does not involve any matenai danger of the sale, forfeitur e or loss of such Allocated 
Asset or any part ihereof or interest therein or the reasonably foreseeable risk of imposition of any 
criminal liability cn the Owner or any other matenai liability not indemnified against by the 
Operator, 

(e) I iens arising out of any judgments or awards against the Operator with 
respea to which (i) at the time an appeal cr proceeding for review is being prosecuted in good 
faith, (ii) there shail have been secured a stay of execution pending such appeal cr proceeding for 
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review, (iii) during such proceeding there is not, and such proceeding does not involve, any 
material danger of the sale, forfeiture or loss cf such Allocated Asset cr any part thereof or any 
interest therein or the nsk of imposition of any criminal liability on the Owner or any other liability 
not indemnified against by the Operator, and (iv) if such Liens have specifically attached tc any 
Allocated Asset, the Operator has provided the Owner with security reasonably satisfactory to the 
Owner, in the amount cf such clams. 

(0 Liens, rights of way, easements and other rights to use the Allocated .Assets 
(including licenses for private crossings) common in the railroad industry arising out of the 
ordinary course cf business of the Operator, 

(g) the nghts and interests of any permitted Oualified Sub-Operator, and 

(h) Liens consented to by the Owner 

"Person" shall mean any individual, corporation, partnership, limited liabiliry company, 
joint venture, association, joint-stock company, trust, umncorporated organization, government or 
any agency or political subdivision thereof or any other entity. 

"PRR" means Pennsylvania Lines LLC. a Delaware limited liability company 

"Renewal Notice" has the meaning set forth in Section 17 1(a) of the Agreement 

"Renewal Operating Fee" has the meaning set forth in Section 17.1(b) of the Agreement. 

"Renewal Term" has the meaning set fcrth in Section 17 1(a) of the Agreement. 

"Required Modification" has the meaning set forth in Section 7 2(a) of the Agreement 

"Reversion Assets" has the meaning set forth in Seaion 2 .3 of the .Agreement 

"Reversion Date" has the meaning set forth in Seaion 2.3 of the .Agreement 

"Reversion Notice" has the meaning set forth in Section 2.3 of the Agreement. 

"Settiement .Account" has the meaning set forth in Seaion 6.1 of the Agreement. 

"Settlement Account Payment Date" has the meaning set forth m Section 6.2 of the 
.Agreement 

"Severable Modification" means any Modification which is not a Nonseverable 
Modification 

"Sub-Operating Agreement" has the meaning set forth in Section 12.1 (a; of the 
Agreement 
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"Substantial Allocated Asset" means (i) an Allocated Asset with a fair market value in 
excess of SlO million cr (ii) a group of Allocated Assets that (a) are sold, transfened or otherwise 
disposed of during any calendar year to the same Person (including Affiliate* of such Person) or 
the same group of Persons (including Affiliates of such Persons) and (b) have an aggregate fair 
market value in excess of $iO miUion. 

"Supplemental Operating Fees" means all amounts payable by the Operator pursuant to 
the terms of the Agreement, including indemnities payable by the Operator pursuant tc Section 
11.1 hereof, other than the Operating Fee. 

"Tax" means all taxes (including income, franchise, excise, real and personal property, 
sales, use, payroll and withholding and other taxes) imposed by any federal, state, local, foreign or 
international taxing authority or Governmental Authority, whether in the form of assessments, 
levies, imposts, duties, charges, assessments, withholdings or otherwise, now existing or hereafter 
created or adopted, together with all interest, penalties and additions imposed with respea to 
such amounts. 

"Term" means the period commencing cn the Closing Date and terminating cn the 25th 
anniversary thereof 

"Termination Date" means the date on which the Term terminates. 

"Third Party Claim" has the meaning set fcrth in Seaion 11 3Cb) of the Agreement 

"Third Party Provider" has the meaning set forth in Section 4.2(a) of the Agreement 

"Transaaion .Agreement" means the Transaction agreement among CSX, CSXT, NSC, 
NSR, CRC, CRR and CRR Holdings LLC dated as of June 10, 1997. 

"UCC" means the Uniform Commercial Code as enacted and in effect from time to time in 
any applicable jurisdiction. 

"Valuation Date" means: (i) the Closing Date, (ii) the sixth (6th), twelfth (12th), 
eighteenth (18th), and twenty-fourth (24th) anniver.saries of the Closing Date, (iii) the first day of 
each Renewal Term, (iv) the sixth (6th) anniversary cf the first day of each Renewal Term, (v) a 
Settlement Accoun' Payment Date (if not already a Valuation Date pursuant to other clauses of 
this definition), and (vi) such other dates as the parties hereto may agree. 
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EXHIBII A'2 

OPERATING AGREEMENT 

dated as of [the Closing Date] 

by and between 

PENNSYLVAMA LINES L L C 

as Owner, 

and 

NORFOLK SOUTHERN RAILWAY COMPANY 

as Operator 
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OPERATING AGREEMENT 

This OPERATING AGREEMENT (this "Agreement") is entered into as of [Closing 
Date], by and between Pennsylvania Lines LLC, a Delaware limited liability company, as Owner 
and Norfolk Southem Railway Company, a Virginia Corporation, as Operator 

ARTICLE I 

Definitions and Usage 

SECTION 1 1 Definitions and Usage Unless the context otherwise requires, capitalized 
terms used herein shall have the respective meanings assigned to them in Appendix A to this 
Agreement Terms used, but not defined, in this Agreemeni or in Appendix A shall have the 
respective meanings assigned to them in the Transaction Agreement 

ARTICLE U 

Operation of Allocated Assets 

SECTION 2 1 Operation of Allocated Assets (a) The Owner hereby agrees with the 
Operator, and the Operator hereby agrees with the Owner, that the Operator shall have the 
license, nght and obligation to use and operate the Allocated Assets for the term refened to in 
Section 2 2 hereof on the terms and conditions set fcrth in this Agreement Except as otherwise 
specifically provided in this Agreement, the Operator may use and operate the Allocated Assets in 
such manner and for such purposes as the Operator considers necessary or appropriate 

(b) The Owner hereby agrees that the Operator shall, effeaive as cf the 
Closing Date, have the right tc receive and retain for its own benefit and use and in its own name 
all revenues, tolls, rents, receipts, issues, profits and income of every character arising from or 
associated with the operation and use of the Allocated Assets 

SECTION 2 2 Term of Agreement Immediately upcn the execution hereof without 
necessity of any further act or evidence by either party hereto, the Allocated Assets shall be 
deemed delivered by the Owner to the Operator for the Tenn and, if the Operator eleas tc 
exercise its renewal option pursuant to Article XVTl hereof for any Renewal Term, in either case, 
all pursuant to the terms of this Agreement, unless this Agreemem shall have been earlier 
terminated in accordance with its terms 

SECTION 2 3 Reversion Assets Within one (1) year after the Closing Date, the Owner 
may. with the consent of the Operator, deliver to the Operator a notice electing to terminate the 
application of this Agreement to certain Allocated Assets (the "Reversion Notice") The 
Reversion Notice shall set forth (i) a list of those Allocated Assets selected by the Owner in its 
sole discretion which will no longer be subject to this Agreement (the "Reversion Assets"), and 
(ii) the date as of w hich such Reversion Assets shall no longer be subject to this Agreement, 
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which date shall be a Payment Date and shall not be less than sixty (60) calendar days after the 
date of t;:e Reversion Notice (the "Reversion Date"), provided, that the fair market value of the 
Reversion .Assets shall not exceed 25% of the aggregate fair market value of all Allocated .Assets 
(including the Reversion .Assets) as of the Reversion Date Ail .Allocated Assets other than the 
Reversion Assets shall continue after the Reversion Date to be subject to the terms and conditions 
of this Agreement. 

ARTICLE ni 

Operating Fee and Certain Expenses 

SECTION 3 1 Operating Fee. Supplemental Operating Fees The Operator shall pay to 
the Owner the Operating Fee commencing cn the first Payment Date and on each Payment Date 
thereafter for the duration of the Term and any Renewal Term Subject to any applicable 
Governmental Action, the Operating Fee shall be recalculated on each Valuation Date to reflect 
the Fair Market Rental Value of the Allocated Assets then subject to this Agreement 
Supplemental Operating Fees shall be paid by the Operator when due under the terms of this 
Agreement 

SECTION 3 2 Method of Payment .All Operating Fees and Supplemental Operating Fees 
shall be paid by the Operator to the Owner at its oflfice set forth in Schedule 1 hereto or at such 
other place in the U S as the Owner shall specify in a viitten notice to the Operator at least five 
(5) Business Days prior to the date such payment is due Each payment of Operating Fees and 
Supplemental Operating Fees shall be made by the Operator in immediately available funds pnor 
to 12:00 noon. New York time at the place of payment, on the date when such payment shall be 
due 

SECTION 3 3 Late Payment In the event any Operating Feet or Supplemental 
Operating Fees shall not be paid on its due date to the Owner, the Operator shall pay to the 
Owner on written demand, interest (to the extent permitted by .Applicable Law) on such overdue 
amount from the due date thereof (without regard to any grace period) to the date of payment 
thereof at the Overdue Rate 

SECTION 3 4 No Set-off. Counterclaims, etc THIS AGREEMENT IS A NT̂ T 
AGREE.MENT THE OPERATOR'S OBLIGATION TO PAY ALL PAY.MENTS OF 
OPERATING FEES AS AND WHEN THE SA.ME SHALL BECO.ME DUE AND PAYABLE 
IN ACCORDANCE WITH THE TER.MS OF THIS AGREEMENT SHAI.L BE ABSOLUTE 
AND UNCONT)rnON.AL AND SHALL NOT BE SUBJECT TO ANT ABATE.MENT OR 
DIMINUTION BY SET-OFF, DEDUCTION, COUNTERCLAIM, RECOUTMENT, 
AGRI-EMENT, DEFENSE, SUSPENSION, DEFEPvMENT, INTERRUPTION OR 
OTHERWISE, AND U'NTIL SUCH TIME AS ALL A.MOUNTS REQUIRED TO BE PAID 
L^T>ER THIS AGREEMENT SHALL HAVE BEEN PAID, THE OPERATOR SHALL NOT 
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HAVE ANT RIGHT TO TERMINATE THIS AGREEMENT OR TO BE RELEASED, 
RELIEVED OR DISCHARGED FROM ITS OBLIGATION TO MAKE, AND SHALL NOT 
SUSPEND, REDUCE OR DISCONTINTJE, ANY PAYMENT OF OPERATING FEES FOR 
ANY REASON WHATSOEVER fEXCEPT AS MAY BE EXPRESSLY PROVIDED 
HEREIN), including, without limitation 

(a) any default, misrepresentation, negligence, misconduct or other action or 
inaction of any kind bv the Owner or any other Person, whether under or in connection with this 
.Agreement or any other agreement relating to this Agreement or in connection with any unrelated 
transaction, 

(b) the insolvency, bankmptcy, reorganization or cessation of existence, or 
discharge or forgiveness of indebtedness of any Person referted to in clause (a) above, 

(c) the invalidity, unenforceability or impossibility of performance of this 
Agreement for any reason, 

(d) any defect in the title, condition, design, operation or fitness fcr use of or 
any Lien or other restriction of any kind upcn, all or any part of any Allocated Asset, any loss or 
destmction of or damage to, any Allocated Asset or any intermption in or cessation of the 
ownership, possession, operation or use of any Allocated Asset for any reason whatsoever, 

(e) any re'striction, prevention or curtailment of or interference with any 
Allocated Asset or the use thereof or any part thereof for any reason whatsoever, including, 
without limitation, by any Governmental Authority, 

(f) any Applicable Law now or hereafter in force, 

(g) any failure to obtain any required Governmental Action for a transfer of 
nghts or title to the Owner, the Operator or any other Person, 

(h) any amendment or other change of or any assignment cf any rights under, 
this Agreement, or any waiver or other action or inaction under or in respect of this Agreement, 
or any exercise or nonexercise cf any right or remedy under or in respea of this Agreement, and 

(i) any other cause, circumstance, happening or event whatsoever, foreseen or 
unforeseen, whether similar or dissimilar to any of the foregoing 

The Operator hereby waives and hereby agrees tc waive at any future time at the request 
of the Owner, to the extent now or then permitted by Applicable Law, any and all rights that the 
Operator may have or that at any time hereafter may be confened upon it, by statute, regulation 
or otherwise, to terminate, cancel, quit or sunender this Agreement other than in accordance > ith 
the express terms hereof Each Operating Fee payment shall be final and the Operator agrees not 

-3-

167 



to seek to recover all or any part of any such payment (except for amounts paid to the Owner 
which the O vner in good faith agree-, have been paid in enor) from the Owner fcr any reason 
under any rirr jmstance whatsoever 

SECTION 3 5 Tax Provisions (a) During the Term and any Renewal Tenn, the 
Onerator shall pay when due, all Taxes, other than Excluded Taxes (as hereinafter defined), 
imposed on the Owner, based upon the Allocated Assets or arising out of the use, lease, 
possession cr operation of the Allocated Assets during that period For purposes of this Section, 
(i) Owner shall mean the Owner and its Affiliates and (ii) Excluded Taxes shall mean (A) all 
Taxes based, in whoie or in part, on net income or gross income (including, without limitation, 
any minimum tax) of the Owner or which are in substitution for, or relieve the Owner from, any 
Tax based upon or measured by the Owner's net income or gross income, together with any 
interest, penalties, additions to tax cr additional amounts that may become payable in respect 
thereof (B) business and occupation taxes, and gross receipts taxes of the Owner and Taxes 
based upon the equity interests of the Owner, and (C) interest, fines and penalties to the extent 
Que to the acts or omissions of the Owner in connection with Excluded Taxes The Operator shall 
not be required to pay any Tax it is obligated to pay under the provisions of this Section 3 5 
during the time it shall reasonably and in good faith and by appropnate legal or administrative 
proceedinjt's contest the validity or amount thereof 

(b) The Owner shall have the nght and obligation, at its own expense, to 
prepare and file ?11 Tax returns required to be filed by the Owner und:;r Applicable Law Pnor to 
the Owner's filing of any Tax retums for Taxes required to be paid by the Operator under 
paragraph (a) of this Section 3 5, the Owner shall provide such retums to the Operator for its 
eview and approval, which approval will not be unreasonably withheld or delayed 

(c) The Operator and its assignees and designees shall have the right (but only 
o the e>tent the Owner shall have such right, by contrac; or othenvise) to cortrol at its expense 

any audit or examination by any Governmental Authority, or any judicial proceeding, relating to 
any Taxes required to be paid by it under paragraph (a) of this Section 3 5 

(d) During the Tenn and any Renewal Term, the Operator and any cf its 
designees shall be entitled to claim federal, state and local tax benefits (including, without 
limitation, deductions and credits) arising out of Operator's expenditures in the use, possession or 
operation of the Allocated Assets by the Operator, or any of its respective assignees or designees, 
and the improvements thereto, that the Operator, or any of its designees is entitied to claim under 
federal, state and local laws and regulations These tax benefits include but are not limited to 
(i) deductions for dep.reciition or amortization attributable tc property (both tangible and 
intangible) owned by the Opc< itor, or any of its assignees or designees, including improvements 
made to any of the .Allocated As >ets by any of them, as well as expenditures made by any of them 
that are required to be capitalized under sections 263 or 263A or some riher section of the Code, 
(ii) deduaions for expenditures made by the Operator, or any of its assignees or designees, 
deductible as ordinan,' and necessary business expenses under secticn 162 cf the Code, (iii) 
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deductions for losses attributable to property (both tangible and intangible) owned by the 
Operator, or any of its assignees or designees, deductible under section 165 of the Code, and (iv) 
any federal, state or local credits applicable to the use, lease, possession or operation of the 
Allocated Assets by the Operator, or any of its assignees or de.signees, and improvements thereto. 
The Owner is entitled to deductions for Taxes of the Owner paid by the Operator under 
paragraph (a) of this Section 3 5 and treated as rent paid by the Operator under this Agreement 
and taxable income received by the Owner under secticn 1 162-11(a) of the Income Tax 
Regulations 

ARTICLE IV 

Representatiotis. Wananties and Agreements 

SECTION 4 1 Disclaimer of Wananties AS BETWEEN THE GWTMER AND THE 
OPERATOR, THE EXECUTION OF THIS AGREEMENT SHALL BE CONCLUSIVE 
PROOF OF ACCEPTANCE BY THE OPERATOR OF EACH ALLOCATED ASSET AS 
BEING IN COMPLIANCE WITH ALL REQUIREMENTS OF THIS AGREEMENT THE 
OWNER AND THE OPERATOR TAKE EACH SUCH ALLOCATED ASSET "AS IS" AND 
"WHEPi IS", AND THE OPERATOR ACKNOWLEDGES THAT THE OWNTR HAS NOT 
MADE, NOR SHALL BE DEEMED TO HAVE MADE, ANT REPRESENTATION OR 
WARRANTY, EXPRESS OR IMPLIED, AS TO THE TITLE, VALUE, COMPLIANCE WITH 
SPECIFICATIONS. CONDITION, MERCIiANTABILITY, DESIGN, QUALITY, 
DLTIABILITY, OPERATION OR FITNESS FOR USE OR PURPOSE OF EACH SUCH 
ALLOCATED ASSET OR AN\' OTHER REPRESENTATION OR WARRANTY 
WHATSOEVER, EXPRESS OR IMPLIED, WITH RESPECT TO EACH SUCH ALLOCATED 
ASSET OR OTHERWISE, IT BEING AGREED THAT ALL RISKS INCIDENT THERETO 
ARE TO BE BORN'E, AS BETWEEN THE OWNER AND THE OPERATOR, BY THE 
OPERATOR IN THE EVENT OF ANT DEFECT OR DEFICIENCY IN ANT SUCH 
ALLOCATED ASSET, OF ANY NATURE WHETHER PATENT OR LATENT, AND THAT 
THE OW?NER SHALL NOT HAVT ANY RESPONSIBILITY OR LIABILITY WITH 
RESPECT THERETO, except that the Owner hereby represents, wanants and covenants that 
each such Allocated Asset shall be free of Owner Liens on the Closing Date and except as 
otherwise provided m the Transâ  icn Agreement The provisions of this Seaion 4 1 have been 
negotiated, and the foregoing provisions are intended to be a complete exclusion and negation of 
any other wananties made by the Owner, erpress or implied, with respect to any Allocated Asset, 
whether ansing pursuant to Applicable Law now or hereafter in effea or otherwise Nothing 
contained in this Section 4 1 shall in any way diminish or otherwise affea any right the Operator 
may have with respect to any Allocated Asset against any third Person The Owner shall not at 
any time be required to inspect ar Allocated Asset, and any actual inspeaion by the Owner shall 
not be deemed to affect cr modify the provisions of this Section 4.1. 
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SECTION 4 2 Operator T.:> Exercise Certain Rights (a) The Owner hereby authorizes 
the Operator, at the Operator's evpense, to exercise in the name of and on betialf of the Owner 
and the Operator, as their interest. may appear, the right and power to deal with any third party 
lessor, lessee, licensor, licensee, filler, manufaaurer, shipper or any other Persons (including 
agents and consultants thereof) 'vith respect to any Allocated Asset or who are party to any 
Assigned Rights (each a "Third Party Provider") and the right to enforce (by legal aaion or 
otherwise) again.st such Third Party Provider all rights, powers and privileges of the Owner and to 
receive all benefits of the Owner with respect to such Third Party Provider, under any Contract, 
express or implied warranty, indemnity or otherwise, provided, that if an Event of Default shall 
have occuned and be continuing (and until all Events cf Default, then outstanding shall no longer 
be continuing) the Owner may tenninate the authority of the Operator under this Section 4.2. 
Any amount paid to the Owner or Operator pursuant to the Operator's exercise of its authority 
under this Seaion 4 2 shall be prJd to the Operator. After the end of the Tenn or .any Renewal 
Term with respea to any Allocat.-id Asset or after the termination of this Agreement with respea 
to such Allocated Asset pursuant to Article XIV, (a) the Operator shall have no ftirther rights, 
powers, privileges or benefits under this Section 4 2 and (b) all amounts payable by any Third' 
Party Provider paid with respect to periods ari'-ing thereafter shall be paid to, and retained by, the 
Owner or any other Person as shall then be the owner of the Allocated Asset as to which such 
payment is made 

(b) The Operator shall, with the Owner's prior consent, have the right and 
power to execute and deliver on behalf of the Owner the extensit n, renewal, amendment or 
modification of any Assigned Rights or any other Contract in respea of the Allocated Assets 

(c) The 0»vner shall as expeditiously as possible use its reasonable eflforts to 
obtain or transfer to the Operator any Governmental Action or the consent, authorization, or 
approval of any private Person required to be made, obtained or transfened to effectuate the 
purposes of this Agreement and the transactions contemplated herein, which actions shall include 
fiimis'iing all infonnation required under or in connection with such Governmental Action or the 
apprcvals of, or filing with such private Person 

(d) The Operator shall pay, perform and discharge fiilly all of the obligations of 
the C'wner or its Affiliates under all Assigned Rights and Contraas that are Allocated Assets from 
and ii^er the Closing Date. The Owner or us Affiliates shall, without fiirther ccnsideration 
then for, pay, assign and remit promptly tc the Operator, as appropriate, all monies, rights and 
othe - consideration received in respea of such performance. The Owner or its Affiliates shall 
exer cise or exploit the rights and options under all such Contraas only as reasonably direaed by 
the Dperator 
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SECTION 4 3 Representations and Wanantips of the Operator The Operator represents 
and wanants to the Owner as of the Closing Date as follows 

(a) Due Organization, etc The Operator (i) is a corporation duly organized 
and validly existing under the laws of the Commonwealth of Virginia, (ii) has the power and 
authonty to enter into and perform its obligations under this Agreement and (iii) has obtained all 
Governmental Action required to use or hold the Allocated Assets in accordance with this 
Agreement, and to enter into and perform its obligations under this Agreement. 

(b) Due Authori7;itinn, Non-Contravention, etc The execution, delivery and 
performance of this Agreement have been duly authorized by all necessary ccrporate action on the 
part of the Operator, do not and will not conflict with, result in any violation cf or constitute any 
defauh under, any provision of any Organic Document of the Operator or Applicable Law 

(c) Due Executior This Agreement has been duly executed and delivered by 
the Operator, and constitutes the lega valid and binding obligation of the Operator enforceable 
against the Operator in accordance wit i its terms, except as enforcement may be limited by 
bankmptcy, insolvency, reorganization or other laws of general application relating to or affecting 
the enforcement of creditors' rights and except that the availability of equitable remedies, 
including specific performance, is subject to the discretion cf the court before which any 
proceeding therefor may be brought 

SECTION 4 4 Representations and Wananties of the Owner The Owner represents and 
wanants tc the Operator as of the Closing Date as follows: 

(a) Due Organization, etc The Owner (i) is a limited liability company duly 
organized and validly existing under the laws of the State of Delaware, (ii) has the power and 
authority to enter into and perform its obligations under this Agreement and (iii) has obtained all 
Governmental Action required to enter into and perfonn its obligations under this Agreement 

(b) Due Authorization. Non-Cpntravention. etc The execution, delivery and 
performance of this Agreement have been duly authonzed by all necessary company action on the 
part of the Owner, do not and will not conflict with, result in any violation of or constitute any 
default under, any provision of any Organic Document of the Owner or Applicable Law. 

(c) Due Execution This Agreement has been duly executed and delivered by 
the Owner, and constitutes the legal, valid and binding obligation of the Owner enforceable 
against the Owner in accordance with its terms, except as enforcement may be limited by 
bankmptcy, insolvency, reorganization or other laws of general application relating to or aflfecting 
the enforcement of creditors' nghts and except that the availability of equitable remedies, 
including specific performance, is subject tc the discretion of the court before which any 
proceeding therefor may be brought. 
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ARTICLE V 

Liens, Quiet Enjoyment 

SECTION 5 1 IJssn The Operator shall not directly or indirectly create, incur, assume 
or suffer to exist any Lien (other than Permitted Liens) on any Allocated Asset The Operator 
will promptly, at its own expense, take such action as may be necessary duly to discharge anv 
such Lien The Operator's obligations under this Section 5 1 with respect to any such Lien on any 
Allocated Asset resulting frcm a claim arising prior to the tennination of this Agreement with 
respect to such Allocated Asset shall survive such termination The Operator agrees that, upon 
the termination of this Agreement, the Allocated Assets shall be returned to the Owner free and 
clear of Liens, other than Owner Liens 

SECTION 5 2 Ouiet Enjoyment Notwithstanding any other provision of this Agreement, 
so long as no Event of Default shall have occuned and be continuing, as between the Operator 
and Owner, the Operator shall have the exclusive nghts to possession, contrcl and use cf all 
Allocated Assets and neither the Owner nor any Person acting or claiming tiirough the Owner will 
take any action that shall interfere with the peaceful and quiet enjoyment or the possession and 
use or nonuse of any Allocated Asset by the Operator, and the Operator shall have the right to 
possess and use or not use such Allocated Asset in its sole discretion, subject always to the terms 
and conditions of this Agreement The foregoing is not intended to limit the inspection rights of 
the Allocated Assets granted by the Operator pursuant tc Section 12 1 hereof 

ARTICLE VI 

Settlement Account 

SECTION 6 1 Maintenance of Settlement Account The Operator shall maintain a non­
cash book account (the "Settlement Account") to reflect amounts owed by the Operator to the 
Owner as a result of transactions described in Sections 7 1(e), 8 1 and 10 l(a)(ii) hereof 

SECTION 6.2 Payment of Settlement Account Balance The Operator shall pay to the 
Owner an amount equal to the then balance of the Settlement Account upon (i) the sixth (6th), 
twelfth (12tn). eighteenth (18th) and twenty-fourth (24th) anniversaries of the Closing Date, (ii) 
the expiration of the Term (or, if earlier, the termination of this Agreement), (iii) the sixth (6th) 
anniversary of the first day of each Renewal Term, (iv) the end of each Renew al Term (or, if 
earlier, the tennination of this Agreement), (v) the Reversion Date (but only with respect to the 
Reversion .Assets), and (vi) thirty (30) calendar days after the date on which a Substantial 
Allocated Asset (a) is not repaired or replaced under Secticn 7.1(e) hereof (b) is abandoned, sold 
or otherwise disposed of under Secticn 8 1 hereof or (c) suffers an Event of Loss and is not 
replaced under Section 10 l(a)(i) hereof (each, a "Settlement Account Payment Date"). 
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SECTION 6.3 Confirmation of Settlement Account Within ten (10) days prior to a 
Settlement Account Payment Date, the Appraisal Procedure shall be used to confirm that credits 
tc the Settlement Account were based on the fair market value of the relevant Allocated Assets 
consistent with the terms of this Agreement The Settlement Account shall be adjusted consistent 
with the outcome of the Appraisal Procedure and the payments made pursuant tc Secticn 6 2 
hereof shall reflect any such adjustments. 

ARTICLE vn 

Operation. Maintenance 

SECTION 7 1 Operation and Maintenance The Operator shall at all times at its own 
expense during the Term 

(a) use the Allocated Assets in such manner and fcr such purposes as the 
Operator considers necessary or appropriate in connection with the operation cf its busineb.->, 

(b) keep and maintain such bocks, records and title documents relating to the 
Allocated Assets, and the acquisition, constmction and installation of Modifications thereto and 
the payment of the purchase price of such Modifications, as the Operator considers appropriate 
consistent with the Operator's customary business practices, 

(c) maintain the .Allocated Assets in accordance with the Operator's customary 
practice, 

(d) inspea, service, maintain, store, use, operate, repair, replace, modify and 
improve the Allocated Assets in compliance in all material respeas with Applicable Law 
(including all applicable environmental and occupational safety laws), and in compliance in all 
matenai respeas with all applicable licenses and permits relating to the Allocated Assets issued by 
any Governmental Authority, provided, the Operator may in good faith by appropriate 
proceedings contest the validity or application of any such Applicable Law in any reasonable 
manner which does not involve any risk of the imposition of criminal liability on the Owner, or 
any material danger of any fine, penalty, cr other imposition upon the Owner for which the 
Operator has not acknowledged its obligation to indemnify the Owner pursuant to this 
Agreement, and 

(e) in case of any damage tc any Allocated Asset, other than damage 
constituting an Event of Loss, at its election, in either case at its own expense, (i) repair such 
Allocated Asset so as tc restore its utility consistent with the Operator's customary practice with 
respect to similar assets owned by the Operator (as determined solely by the Operator) cr (ii) 
replace such .Allocated Asset with an asset (which will become an Allocated Asset) having a fair 
market value (as determined solely by the Operator) equivalent to that of the damaged Allocated 
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A >set immediately prio. tc the damage (assuming, in either case, such Allocated Asset was then in 
the condition and state of repair required to be maintained by the terms of this Agreement), with 
such alterations and additions as may be made at the Operator's election pursuant to and subject 
to the conditions of Section 7 2 hereof provided. h(Mever, that the Operator need net repair or 
replace any Allocated Asset to the extent that such Allocated Asset is not necessary to the 
operation of the Allocated Assets considered as a whole (as determined solely by the Operator), in 
which event the Operator shall credit to the Settlement Account the fair market value of such 
Allocated Asset as of the date immediately pnor to the damage (assuming such Allocated Asset 
was then in the condition and state cf repair required to be maintained by the terms of this 
Agreement) Upon the crediting of the Settlement Account with the fair market value of such 
Allocated Asset, such Allocated Asset shall no longer be subject to this Agreement and the Owner 
shall convey to the Operator or its designee ownership of and title to such Allocated Asset 
Notwithstanding the foregoing, until payment by the Operator to the Owner of the amount 
credited to the Settlement Account on the next succeeding Settlement Account Payment Date, 
such Allocated Asset shall be deemed to continue to be subject to this Agreement solely for the 
purpose of calculating the Operating Fee 

SECTION 7 2 .Modification 

(a) The Operator shall at its expense make any Modification to any Allocated 
Asset required (i) by Applicable Law or in order to operate, maintain, service, store, or use such 
Allocated Asset in accordance with Applicable Law, as soon as practicable after any such 
requirement may arise or (ii) in order for the Operatoi to comply with the provisions cf this 
Agreement (all such .Modifications being refened to herein as "Required Modifications"), 
provided, that the Operator may, so long as no Event of Default shall have occuned and be 
continuing, in gcod faith by appropriate proceedings contest the validity or application of any 
Applicable Law in any reasonable manner which does not involve any reasonably foreseeable risk 
of the imposition of criminal liability on the Owner, or any material danger of any fine, penalty cr 
other imposition upon the Owner for which the Operator has not acknowledged its obligation to 
indemnify the Owner pursuant to this Agreement The Operator at its expense, from time to time, 
may make any Modification to any Allocated Asset that the Operator in its discretion may detm 
desirable in the proper conduct cf the Operator's business (all such Modifications which are not 
Required Modifications being refened to herein as "Optional Modifications"), provided that any 
constmction of new trackage cr facilities appurtenant to but not located on such Allocated Assets 
shall, at Operator's election, be deemed not to be Modifications hereunder and not subject to this 
Agreement 

(b) Title to each Modification shall vest as follows; 

(i) in the case of each (A) Required Modification or (B) other 
Nonseverable Modification, whether or not the Owner shall ' e financed or provided financing 
(in whoie or in part) for such .Modification, the Owner shall, without ftirther aa, effective on the 
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Q.'̂ te such Modification shall have been incorporated into the modified .Allocated Asset, acquire 
title to such Modification free and clear of all Liens other than Permitted Liens, or 

(ii) in the case of each Severable Modification, the Operator shall retain 
title to such Modification and the Operator may (subject to Section 7 2(c) hereoO remove such 
Modification at its expense at any time so long as the modified Allocated Asset remains in or is 
restored by the Operator to the condition required by this Agreement 

Immediately upon title to a Modification vesting in the Owner pursuant to this Section 
7 2(b), such Modification shall, without ftirther act, become subject to this Agreement and be 
deemed part of the applicable Allocated Asset for all purposes 

(c) Subject to compliance with Applicable Law, the Operator may remove, at 
its expense, any Severable Modification, provided, that the Operator, at its expense shall repair 
any damage to the Allocated Asset from which a Severable Modification has been removed 
caused by such removal, provided, further, that in the event the Operator shall not have removed 
any Severable Modification tc which the Operator shall have title as provided in Section 6 2(b)(ii) 
prior to the end of the Term, title to such Severable Modification shall vest in the Owner upon the 
expiration of such Term. 

ARTICLE Vni 

Obsolescence Termination, Abandonment 

SECTION 8 1 Obsolescence Tennination: Abandonment Except as may otherwise be 
contemplated in this Agreement, the Operator may not dispose of or otherwise convey or transfer 
any interest in the Allocated Assets to any Person Unless an Event of Default shall have 
occuned and be continuing, if the Operator has detemiined that an Allocated Asset is uneconomic 
or surplus to, or no longer necessary for, the Operator's operating requirements as detennined by 
the Operator in its sole judgment, the Operator shall have the right, with the Owner's consent, to 
terminate the application of this .Agreement with respect to such Allocated Asset and, with the 
Owner's consent, to abandon or sell or otherwise dispose of such Allocated Asset (as agent for 
the Owner) in which event the Operator may retain the sale proceeds, if any, received for such 
Allocated Asset and shall credit to the Settlement Account the fair market value (as of the time of 
the abandonment, sale or other disposition) of such Allocated Asset (which, in no event, shall be 
less than the sale proceeds received for such Allocated Asset) L'pon the crediting of the 
Settlement Account with the fair market value of such Allocated Asset, such Allocated Asset shall 
no longer be subject to this Agreement and the Owner shall convey to the Operator or its 
designee, ownership of and title tc such Allocated Asset Notwithstanding the foregoing, until 
payment bv the Operator to the Owner of the amount credited to the Settlement Account on the 
next succeeding Settlement Account Payment Date, such Allocated .Asset shall be deemed to 
continue to be subject to this Agreement solely for the pu.TJOse of calculating the Operating Fee. 
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SECTION 8 2 Conditions of Terniinatipn As a condition to a tennination, abandonment 
or other disposition pursuant to this Article VTII, any necessary Govertimental Aaions in 
connection therewith shall have been obtained by and at the expense of the Operator Upcn the 
Operator's request, the Owner shall cooperate ftilly with the Operator in seeking and obtaining all 
necessary Governmental Actions in conneaion with the tennination or abandonment of any 
Allocated Asset 

ARTICLE I\ 

Termination 

SECTION 9 1 Tennination (a) Unless the Operator exercises its renewal option under 
Article XVII, upon tennination of this Agreement or raum of any Reversion Asset pursuant to 
Seaion 2 3 hereof the Operator shall, at its nsk, cost and expense, cause the Allocated Assets 
subject to th.s Agreement at such time or the Reversion Assets to be (i) free and clear of all Liens 
other than Owner Liens, (ii) in compliance with the maimenance and operating provisions of this 
Agreement, and (iii) otherwise capable o.̂ being mantained, used and operated substantially in 
compliance with Applicable Law for the operation of a railroad appropnate tc conditions existing 
at such time 

(b) Upon the termination of this Agreement or return of any Reversion Asset 
pursuant to Section 2 3 hereof the Operator will, at the Operator's expense, promptly and duly 
execute and deliver to the Owner such documents and take such ftirther actions as the Owner may 
reasonably request m crder tc effect the return of such Allocated Assas or Reversion Assas 
including any Assigned Right, to the Owner or its designee 

SECTION 9 2 Owner Assignment. Lea.se or .Sale of AliocatpH ^ ^ ^ f The Operator 
agrees that dunng the last year of the Tenn or any Renewal Tenn, it will cooperate in all 
reasonable respeas with efforts of the Owner to lease, sell assign cr otherwise transfer any 
Allocated Asset to any designee of the Owner 

SECTION 9 3 Gpvertimental Approvals The Operator shall cooperate and assist the 
Owner, at the expense of the Owner, in transfemng or obtaining all Governmental Aaions which 
may be neccssar\ for the Owner or its designee, as the case may be, to operate, lease, purchase 
assume or otherw ise be a party to or beneficiary of any returned Allocated Asset and any 
Reversion Asset 

SECTION 9 4 Severable Modifications At any time after the Operator has notified the 
Owner that it has detennined not to renew this Agreement pursuant to Article XVII or 
operational responsibility for the Allocated .Assets or Reversion Assets reverts to the Owner th-
Operator shall at the Owner's request, ad vice the Owner of the nature and condition of al! 
Severable Modifications owned by the Operator pursuant to Seaion 7 2(b}(ii) hereof which the 
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Operator has removed or intends to remove from the Allocated Assets or Reversion Assets in 
accordance with Section 7 2(c) hereof The Operator may (and shall, if so directed by Owner), at 
its sole cost, expense and risk, remove from any Allocated Asset or Reversion Asset any 
Seveiable Modification, provided, that any such Modification not removed pursuant to this 
Section 9 4 shall be deemed to be part of the Allocated Ass';t or Reversion Asset to which it 
relates for all purposes hereof and title to such Modification shall thereupon vest in the Owner 
free and clear of all Liens, other than Owner Liens. 

ARTICLE X 

Loss. Destmction. Condemnation. Damaae. etc 

SECTION 10 1 Replacement. Pavment 

(a) Upon the occunence of an Event of Loss, or an event which with the 
passage of time would become an Event cf Loss, with respect to any Allocated Asset, the 
Operator shall 

(i) replace the Allocated Asset which suffered the Event of Loss, with 
a replacement asset (which will become an Allocated Asset) which has a fair market value 
equivalent to that of the Allocated Asset whicl suffered the Event of Loss (as determined solely 
by the Operator) immediately prior to such Event of Loss (assuming such Allocated Asset was 
then in the condition and state of repair required by this Agreement), or 

(ii) the Operator may retain the sale proceeds, if any, received for the 
Allocated Asset suffering the Event of Loss and shall credit to the Settlement Account the fair 
market value of such Allocated Asset immediately prior to such Event of Loss (assuming such 
.Allocated .Asset was then in the condition and state of repair required by this Agreement), which 
fair market value in no event shall be less than the sale proceeds received for such Allocated 
Asset Upcn the crediting of the Settlement Account with the fair market value of such Allocated 
Asset, such Allocated Asset shall no longer be subject to this Agreement and the Owner shall 
convey to the Operator or its designee, ownership of and title to such Allocated Asset 
Notwithstanding the foregoing, until payment by the Operator to the Owner of the amount 
credited tc the Settlement Account on the next succeeding Settlement Account Payment Date, the 
Allocated .Asset suffering the Event of Loss shall be deemed to continue tc b" subjea to this 
Agreement solely for the purpose of calculating the Operating Fee. 

(b) Upon compliance by the Operator with Secticn 10 1 (a)(i), (i) this 
Agreement shall continue with respect to any replacement Allocated Asset as though no Event of 
Loss had occuned. (ii) the Owner shall convey "as is" "where is", free and clear of all Owner 
Liens, without recourse or wartanty (except as to the ability and authority of the Owner to 
transfer and convey such Allocated Asset free and clear of Owner Liens), to the Operator or its 
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designee all nght, title and interest of the Owner in and to the Allocated Asset being replaced by 
executing and delivenng to the Operator or its designee such bills of sales and other documents or 
instmments as the Operator or its designee may reasonably request to evidence such conveyance, 
and (iii) the Owner shall assign to the Operator all claims it may have against any other Person 
arising from the event which gave rise to the replacement 

(c) Upon compliance by the parties with Section 10 1 (a)(ii), the Owner shall 
convey "as is" "where is", free and clear of all Owner Liens, without recourse or wananty (except 
as to the ability and authority of the Owner to transfer and convey such Allocated Asset free and 
clear of Owner Liens) to the Operator or its designee all right, title and interest of the Owner in 
and to such Allocated Asset by executing and delivering to the Operator or its designee such bills 
of sales and other documents or instmments as the Operator cr its designee may reasonably 
request to evidence such conveyance 

SECTION 10 2 .Applications During Event of Default Any amount that shall be payable 
to the Operator pursuant to this Agreement arising out of any wananty, governmental award or 
otherwise received in respect of any Allocated Asset shall not be paid tc the Operator or, if it shall 
have been previously paid to the Operator, shall not be retained by the Operator but shall be paid 
to the Owner, if at the time of such payment any Event of Default shall have occuned and be 
continuing In such event, all such amounts shall be paid to and held by the Owner in tmst as 
secunty for the obligations of the Operator to make payments under this Agreement or applied by 
the Owner toward payment of any of such obligations of the Operator at the time due hereunder 
At such time as there shall not be continuing any Event of Default all such amounts at the time 
held by the Owner in excess of the amount, if any, that the Owner shall have elected tc apply as 
above provided shall be paid to the Operator 

SECTION 10 3 Application cf Article VTI Article VII shall not apply to any Allocated 
Asset after an Event of Loss has occurted with respect to such Allocated Asset, provided, that the 
foregoing shall not limit the obligations of the Operator under Article VII hereof with respect to 
any replacement .Allocated Asset. 

ARTICLE XI 

Indemnities 

SECTION 11 1 Indemnity by Operator (a) The Operator assumes and shall be fully 
responsible for all liabilities attnbutable in any way to the Allocated Assets, or to operations on or 
over the .Allocated Assets, except lbr (i) Retained Liabilities and any cther liabilities with respect 
to which it IS the responsibility of any Person other than the Operator under the terms cf the 
Transaction .Agreement and the Ancillary Agreements to indemnify' the Owner, and (ii) liabilities 
that arise prior to the Closing Date referred to in Section 2 8(b)(ii) or Section 2 8(c) cf the 
Transaction .Agreement, provided, that for the purposes of this Secticn 11 1(a), the term 
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"Ancillary Agreements" as used in the parenthetical included in Sections 2 8(b) and 2 8(c) of the 
Transaction Agreement shall be deemed not to include this Agreement To that end, the Operator 
agrees to and shall protect, indemnify' and hold wholly harmless the Owner and its directors, 
officers, employees and agents (each an "Owner Indemnified Person") from and against any 
Danages arising from or attributable to the liabilities assumed by the Operator under the first 
sentence of this Section 11 1(a). 

(b) Upon payment in ftill of any indemnity pursuant to this Section 11 1, the 
Operator shall, to the extent of such payment and so long as no Event of Default shall have 
occuned and be continuing, be subrogated to any rights of the Owner Indemnified Person in 
respect cf the matter against which such indemnity was given (other than with respect to any 
insurance policies earned by such Owner Indemnified Perscn). 

SECTION 11 2 Indemnity bv Owner (a) The Owner shall be fully responsible for all 
liabilities which arise pnor to the Closing Date which are refened tc in Section 2 8(b)(ii) or 
Section 2 8(c) cf the Transaction Agreement To that end, the Owner agrees to and shall protect, 
indemnify' and hold wholly harmless the Operator and its directors, officers, employees and agents 
(each, an "Operator Indemmfied Person") from and against any and all Damages arising from or 
attributable to (i) Retained Liabilities and any other liabilities with respect to which it is the 
responsibility of any Person other than the Operator under the terms cf the Transaction 
.Agreement and the Ancillary Agreements to indemnify the Owner, and (ii) liabilities that arise 
prior to the Closing Date refened to in Secticn 2 8(b)(ii) and Section 2 H(c) of the Transaction 
Agreement: provided, that for the purposes of this Section 11 2(a), the term "Ancillary 
Agreements" as used in the parenthetical included in Sections 2 8(b) and 2 8(c) of the Transaction 
Agreement shall be deemed not to include this Agreement 

fb) Upon payment in full of any indemnity pursuant to this Seaion 112, the 
Owner shall, to the extent of such payment, be subrogated to any rights of the Operator 
Indemnified Person in respect of the matter against which such indemnity was given (other than 
with respect to any insurance policies carried by such Operator Indemnified Person). 

SECTION 113 Indemnification Procedures (a) If any Action shall be threatened or 
instituted or any claim or demaid shall be asserted against any Indemnified Party in respect of 
which indemnification may be sought under the provisions cf this Agreement, the Indemnified 
Party shall promptly cause written notice of the assertion of any such claim, demand or Action of 
which it has knowledge to be forwarded to the Indemnifying Party Such notice shall contain a 
reference to the provisions hereof or cf such other agreement, inst.-ument or certificate delivered 
pursuant hereto, in respea of which such claim is being made The Indemnified Party's failure to 
give the Indemnifying Party prompt notice shall not preclude the Indemnified Party from obtaimng 
indemtufication from the Indemnifying Party under this .Article XI unless the Indemnified Party's 
failure has materially prejudiced the Indemnifying Party's ability tc defend the claim, demand cr 
Action 
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(b) If the Indemnified Party seeks indemnification from the Indeiiinifying Party 
as a result of a claim or demand being made by a third party (a "Third Party Claim";, the 
Indemnifying Party shall have the right promptly to assume the control of the defense of anv 
Action with respect to such Third Party Claim, including, at its own expense, em.ployment by it of 
counsel reasonably satisfactory to the Indemnified Party The Indemnified Party may, in its sole 
discretion and at its own expense, employ counsel to represent it in the defense of the Third Party 
Claim, and in such event counsel for the Indemnifying Party shall cooperate with counsel for the 
Indemnified Party in such defense, provided that the Indemnifying Party shall direct and control 
the defense of such Third Party Claim or proceeding The Indemnifying Party shall not consent to 
the entry of any judgment, except with the written consent of the Indemnified Party, and shall not 
enter into any settlement of such Third Party Claim without the written ronsent of the Indemnified 
Party which does not include as an unconditional term thereof the release of the Indemnified Partv 
from all Liability in respect cf such Third Party Claim 

ARTICLE x n 

Assignments, Sub-Operatin}̂  At.reement«i 

SECTION 12 1 Operator Assignments Except as otherwise provided in this Agreement, 
the Operator may not, without the prior written consent of the Owner, and subject to any 
applicable Governmental Actions, assign, transfer, sublease or otherwise grant the right to use any 
Allocated Asset or its interest therein or rights with respect thereto, including any Assigned Right 

SECTION 12 2 Merger. Consolidation Etc. The Operator, without the consent cf the 
Owner, may assign all or any part of its rights and obligations under this Agreement to (i) any of 
its controlled Subsidiaries or (ii) any successor in the event of a merger, consolidation, sa'e of all 
or substantially all its assets, liquidation or dissolution, if such assignee executes and delivers to 
the Owner an agreement reasonably satisfactory in form and substance to the Owner under which 
such assignee assumes and agrees to perfonn and discharge all the obligations and liabilitie;. of the 
Operator; provided that any such assignment shall not relieve the Operator from the performance 
and discharge of such obligations and liabilities. 

SECTION 12 3 Owner Assignments The Owner shall not transfer or assign any part of 
Its right, title and interest in this Agreement or any Allocated Assets used hereunder without the 
prior written consent of the Operator. 
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ARTICLE Xin 

Inspection. Markings 

SECTION 13 1 Rights to Information The Owner may at its own expense, upon 
reasonable prior notice to the Operator dunng the normal business hours of the Oper ator, nc 
more freqi'jntly than once in any calendar year, inspect the Allocated Assets and the books and 
records j f the Operator relating to the maintenance and performance of such Allocated Assets 
and make copies £md extracts therefrom, and may discuss such matters with the Oper? -'s 
officers Upon the occunence and during the continuance of an Event of Default, the u vner may 
inspect such books and .records at any time, which inspections shall be at the expense of the 
Operator The Owner also shall have the right to obtain information regarding the condition and 
state cf repair of any Allocated Asset, compliance by the Operator with Article VTI hereof and the 
absence of an Event of Defauh 

SECTION 13 2 Markings The Operator shali aflfix to certain Allo>.ated Assets agreed to 
by the Operator and Owner identifying labels, plates or tags each setting forth such information as 
the Operatt-r and Owner may agree The Operator covenants and agrees to replace any such 
label, plate or tag which may be removed or destroyed or become illegible, and the Operator shall 
indemnify each Owner Indemnified Person aganst any liability, loss or expense incuned by such 
Owner Indemnified Person as a result of the failure to maintain such markings 

ARTICLE XrV 

SECTION 14 1 Events of Default Each of the following events shall constitute an E\ enl 
of Default (whether any such event shall be voluntary cr involuntary or come about or be effected 
by operation of law or pursuam to or in compliance with any judgmen', decree or order of any 
court or any order, mle or regulation of any Governmental Authority). 

(a) the Operator shall fail to make any payment of (i) the Operating Fee when 
due and such failure shall continue unren:edied for a period of thirty (30) Business Days and 
(ii) anv Supplemental Operating Fees due under this Agreement and such failure shall continue 
unremedied for a period of thirty (30) Business Days, or 

(b) the Operator shall fail to perform or observe any other material covenant, 
condition or agreement to be performed or observed by it under this Agreement and such failure 
shall continue unremedied for a period of one '.unured twenty (120) Business Days after notice 
thereof sh?jl hav" been given to the Operator bv »he Owner, provided, that the continuation of 
any such failure or breach (other than a failur or breach curable by payment of money) for a 
penod brgcr •han such one hundred twenty (120) Business Day period shall not constitute an 
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Event of Default if (i) such default is curable but cannot be cured within such one hundred twenty 
(120^ Business Day period and (ii) the Operator is diligently pursuing the cure of such defauh, 
provided, fttriher. that any such failure or breach (other than a failure or breach curable by 
pavment of money) shall constitute an Event of Default if such failure is not cured within the 
earlier of the last Business Day oi ihe Tenn and four hundred fifty (450) days from the date notice 
thereof has been given to the Operator, or 

(c) The Operator (i) shall commence a voluntary Insolvency Proceeding, (ii) 
shall seek the appointment of a tmstee, receiver, liquidator, sequestrator, custodian or other 
similar official of the Operator or any substantial part of the Operator's property, (iii) shall 
acquiesce in or consent lo any such relief or to the appointment of or taking possession by any 
such official in an involuntary Insolvency Proceeding commenced against it, (iv) shall make a 
general assignment for the benefit of creditors, or (v) shall fail generally to pay its undisputed 
debts as they become due, or 

(d) an involuntary Insolvency Proceeding shall be commenced against the 
Operator seeking liquidation, reorganization or other relief with respect to such Perscn or its 
debts under any bankruptcy, insolvency or other similar law now or hereafter in effect or seeking 
the appointment of a tmstee, receiver, liquidator, assignee, sequestrator, custodian or other 
similar official of it or any substantial part of its property, and such involuntan/ case or other 
proceeding shall remain undismissed or unstayed for a penod of one hundred twenty (120) 
consecutive Business Days 

ARTICLE XV 

Remedies 

SECTION 15 1 Remediej> Upon the occunence of any Event cf Default aid at anv time 
thereafter so long as the same shall be continuing, the Owner may, at its option, declare bv written 
notice to the Operator this Agreement to be in default, and at any time thereafter so long as such 
Event of Default shall not have been remedied, the Owner mav do one or more of the following 
with respect to the .Allocated Assets 

(a) sell thij Allocated Assets at public or private sale, as the Owner may 
detennine. or otherwise dispose of hold, use, operate, lease to others or keep unused the 
.Allocated Assets as the Owner, in its sole discretion, may determine, all free and clear of any 
rights of Operator, 

(b) whether or not the Owner shall have exercised, or shall thereafter at any 
time exercise, any of its rights under paragraph (a) above, the Owner, by wntten notice to the 
Operator, may demand that the Operator pay to the Owner, and the Operator .̂ hall pay to the 
Owner, ar:y accmed but unpaid Operating Fees (together with interest, if ariy, on such amount at 
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the Overdue Rate from such specified payment date until the date of actual payment of such 
amount); 

(c) The Owner may terminate this Agreement and the rights cf the Operator to 
use the Allocated Assets "-ursuant hereto 

The Owner may exercise one or more remedies in respect of certain Allocated Assets and 
one or more other remedies in respect of other Allocated Assets 

No termination of this Agreement, in whole or in part, or exercise of any remedy under 
this Article XV shall, except as specifically provided herein, relieve the Operator of any of its 
liabilities and obligations hereunder, all of which then outstanding shall survive such termination, 
repossession or exercise of remedy In addition, the Operator shall be liable fcr any and all Fees 
and Expenses and other costs and expenses incuned by the Owner by reason of the occunence of 
any Event of Default or the exercise of the remedies of the Owner with respect thereto At any 
sale of any Allocated Assets or any part thereof pursuant to this Article XV, the Owner may bid 
for and purchase such property 

SECTION 15 2 Owner Rights To the fullest extent permitted by Applicable Law, each 
and every right, power and remedy herein specifically given to the Owner or otherwise in this 
Agreement shall be cumulative and shall be in addition to every other right, power and remedy 
herein specifically given or now or hereafter existing at law, in equity or by statute, and each and 
every nght, power and remedy whether specifically given herein or otherwise existing may be 
exercised from time to time and as oflen and in such order as may be deemed expedient by the 
Owner, and the exercise or the beginning of the exercise of any power or remedy shall not be 
constmed to be a waiver cf the right to exercise at the same time or thereafter any other right, 
power or remedy No delay or omission by the Owner in the exercise cf anv right, power or 
remedy cr in the pursuit of any remedy shall impair any such right, power or remedy or be 
constmed to be a waiver of any default on the part of the Operator or tc be an acquiescence 
therein No express or implied waiver by the Owner of any Event of Default shall in any way be, 
or be constmed to be. a waiver of any future or subsequent Event cf Defauh. 

SECTION 15 3 Exercise of Other Rights or Remedies In addition to all rights and 
remedies provided in this Article XV^ the Owner may exercise any other right or remedy that may 
be available to it under Applicable Law or proceed by appropriate court action to enforce the 
terms hereof or tc recover damages for the breach hereof 

SECTION 15 4 Subject to Governmental .Action The exercise cf any right or remedy 
provided for in this Article XV shall be subject to any applicable Governmental Action 
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ARTICLE XVI 

Right to Perfonn 

SECTION 16 1 Right to Perform If the Owner shall fail to make any payment or 
perfonn under, or comply with, any contract, lease, license or other agreement in respect of the 
Allocated Assets to which the Owner is a party, the Operator may (but shall have no duty to do 
so) make such payment or perfonn or comply with such agreement, and the Operating Fee shall 
be reduced in the amount of such payment and the amount of all expenses of the Operator 
(including Fees and Expenses) incuned in connection with such payment or the perfonnance of or 
compliance with such agreement 

ARTICLE XVII 

SECTION 17 1 Renewal Notice 

(a) The Operator shall have the option to renew this Agreement twice Not 
less than one (1) year before expiration of the Term cr the initial Renewal Term, the Operator 
may deliver to the Owner a notice (the "Renewal Notice") of the Operator's election to renew this 
.Agreement in respect of all, but not less than all. Allocated Assets for a renewal period of ten (10) 
years (or, if there has already been a renewal period, an additional renewal period often (10) 
years), or such other period of time as the Owner and the Operator shall mutually agree (each 
such penod, a "Renewal Term"). 

(b) All terms of this Agreement shall continue in full force and eflfect during 
each such Renewal Term 

(c) In the event the Operator eleas tc renew this Agreement, the Renewal 
Terti will commence on the day immediately following the expiration of the Term or initial 
Renew/al Term and continue until the end of such Renewal Term 

(d) The Renewal Notice, once given, shall be inevocable and the option to 
renew this .Agreement shall expire if the Operator does not deliver the Renewal Notice by the 
times provided in Section 17 1(a) hereof 

(e) Notwithstanding the foregoing, the Operator shall have no right to renew 
this Agreement if any Event of Default exists cn the date of delivery of the Renewal Notice or the 
commencement of the Renewal Term. 
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ARTICLE XVm 

Certain Notices and Information 

SECTION 18 1 Notice of Event of Default Promptly after an executive oflficer of the 
Operator shall have actual knowledge of the occunence or existence of any Event of Default or 
any event which, with the passing of time or giving cf notice, would constitute an Event of 
Default, the Operator shall so notify the Owner and set fcrth in reasonable detail the 
circumstances sunounding such event or Event of Default and shall specify what actions the 
Operator has taken or intends to take to cure such event or Event of Defauh 

SECTION 18 2 Information Regarding .Allocated Assets The Operator shall promptly 
furnish the information at such times and in such format as is regularly produced by the Operator 
conceming the condition, maintenance and use of the Allocated Assets as the Owner may 
reasonably request 

ARTICLE XIX 

Confidentiality 

SECTION 19 1 Confidentiality The parties hereto shall hold, and shall cause their 
respective officers, employees, agents, consultants and advisors to hold, in stnct confidence, 
unless compelled to disclose by judicial or administrative process or, in the opinion of its 
independent legal counsel, by other requirements of law, all information furnished it by the other 
party hereto, or their respective representatives, pursuant to this Agreement (except to the extent 
that such information can be shown to have been (i) available to such PciSon on a non­
confidential basis prior to its disclosure by the other Person, (ii) in the public domain through no 
fault of such Person or (iii) later lawfully acquired from other sources by the Person to which it 
was furnished), and no Person shall release or disclose such information to any other Person, 
except its auditors, attorneys, financial advisors, bankers and other consultants and advisors who 
shall be bound by the provisions of this Seaion 19 1 In the event that a subpoena, discovery or 
other request that arguably calls for production or disclosure cf such confidential information is 
received, the Person receiving such request must promptly notify in writing the Person whose 
information has been requested The Person receiving such request shall prcvide the Person 
whose confidential infcrmation has been requested, a reasonable opportunity to review such 
inf. rmation and to assert any rights it may have with respect to the potential disclosure of such 
con'idential information Each party shall be deemed to have satisfied its obligation tc hold 
confidential information conceming or supplied by the other party hereto, if it exercises the same 
care as it takes to preserve confidentiality for its own similar information 
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ARTICLE XX 

Miscellaneous 

SECTION 20 1 Dispute Resolution Except as otherwise specifically provided for herein, 
any dispute, controversy or claim (or any failure by the parties to agree on a matter as to which 
this Agreement expressly or implicitly contemplates subsequent agreement by the parties, except 
for matters left to the sole discretion of a party) arising out of or relating tc this Agreement, or the 
breach, termination or validity hereof or thereof, shall be settled in accordance with the provision 
of Seaion 11.12 of the Transaction Agreement. 

SECTION 20.2 Documentary Conventions This Agreement shall be governed by, and 
constmed in accordance with, all the Documentary Conventions. 
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IN WITNESS WHEREOF, intending to be legally bound, the parties hereto have each 
caused this Operating Agreement to be duly executed as of the date first above written. 

PENNSYLVANIA LIN^S LLC, 
as OWNER 

By: 
Name: 
Title: 

NORFOLK SOUTHERN RAILWAY COMPANY, 
as OPERATOR 

By 
Name: 
Title: 

-23-

187 



SCHEDUTEI 
to Operating Agreement 

ADDRESSES AND PAYMENT INFORMATION 

Qvvner 

Pennsylvania Lines LLC 

Norfclk Southem Railway Company 
Three Commercial Place 
Norfolk, Virgima 23510 
Telecopy number 757-629-[ ] 
Attention [Name] 
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APPENDIX A 
to Operating Agreement 

DEFrSTTIONS AND RULES OF USAGE 

Rules of Usage 

The terms defined below shall have the respective meanings set forth below for all 
purposes, and such meanings shall be equally applicable to both the singular and plural forms of 
the terms defined "Include", "includes" and "including" shall be deemed to be followed by 
"without limitation" whether or not they are in fact followed by such words or words of like 
import "Writing", "written" and comparable terms refer to pnnting, typing, lithography and cther 
means of reproducing words in a visible form Any instmment or Applicable Law defined cr 
refened to below cr in any instmment that recites it is to be constmed in accordance with this 
Appendix means such instmment or Applicable Law as from time to time amended, modified or 
supplemented, including (in the case cf instmments) by waiver or consent and (in the case of 
Applicable Laws) by succession of comparable successor A pplicable Laws and includes (in the 
case of instmments) references tc all attachments thereto ar d instmments incorporated therein. 
provided, that any reference to the Bankmptcy Code shall mean the Bankmptcy Code as in effect 
on the date of reference thereto and applicable to the relevant case References tc any Person are, 
unless the context otherwise requires, also tc its successors and assigns "Hereof, "herein", 
"hereunder" and comparable terms refer tc the entire instmment in which such terms are used and 
not to any particular article, section or cther subdivision thereof o." attachment thereto 
References to any gender include, unless the context otherwise requires, references to all genders, 
and references to the singular include, unless the context otherwise requires, references to the 
plural and vice versa "Shall" and "will" have equal force and effect References in an instmment 
to ".Article", "Section" or aicther subdivision or to an attachment are, unless the context 
otherwise requires, to an article, section or subdivision of or an attachment to such instmment 

Action' shall mean any aaion, claim, suit, arbitration, inquiry, subpoena, discovery 
request, proceeding or investigation by or before any Governmental Authority or fomm or 
authonty having jurisdiction over the matter involving cr related to any Owner Indemnified 
Person, any Operator Indemnified Person or the Allocated Assets 

"Aflfiiiatfi" means, with respect to a specified Person, any Perscn that directly or indirectly 
controls, is controlled by or is under common control with, the specified Person or any trust for 
the benefit of such Person or any entities controlled by such Person, provided that (a) NYC shall 
not be an .AflRliate of CSX and its Subsidiaries or NSC and its Subsidiaries, (b) PRR shall not be 
an Affiliate of NSC and its Subsidiaries or CSX and its Subsidiaries and (c) CSX and NSC and 
their respective Subsidianes shall not be .Affiliates of CRR or CRR Parent and their respective 
Subsidianes and vice versa. 

".Agreement" means the Operating Agreement, dated as of the Closing Date, between the 
Owner and the Operator 
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"Allocated Asset" means the assets identified in or pursuant to the Transaction Agreement 
as the PRR Allocated Assets other than, as of the Reversion Date, the Reversion Assets 

"ApplicableLaw" means, with respect to any Person or to any Allocated Asset, all laws, 
ordinances, judgments, decrees, injunctions, wnts and orders of any Governmental Authority and 
any Governmental Actions applicable to or having jurisdiction over such Person cr .Allocated 
Asset. 

"Appraisal Procedure" means a procedure whereby an independent third-party appraiser 
jointly by the Owner and the Operator determines the Fair Market Rental Value of the Allocated 
Assets or confirms the reasonableness of the far market value of the Allocated Assets credited to 
the Settlement Account The fees and expenses of the appraiser shall be divided equally betweun 
the Owner and the Operator 

"arises prior" means that the circumstances giving rise to the liability have transpired prior 
to the applicable date, whether or not such liability has been discovered, asserted or accmed pnor 
to such date If the circumstances giving rise to a liability bridge the Closing Date, the parties will 
apportion it to pre-Closing Date and post-Closing Date periods, with disagreement being subject 
to the dispute resolution provisions of Secticn 20 1 of the Agreement 

"Assigned Rights" means Contracts and rights included in the Allocated Assets 

"Bankmptcy Code" means the I'nited States Bankmptcy Code of 1978, as amended from 
time to time, and the mles and regulations promulgated thereunder 

"Business Day" means any day other than a Saturday, Sunday or other day on which banks 
are authorized or required to be closed in New York, New York and Richmond, Virginia. 

"Closing Date" is the date of this Agreement. 

"Contracts" means any contract, lease, loan agreement, deed, easement, license, reversion, 
mortgage, security agreement, tmst indenture or other agreement or instmment to which the 
Owner is a party or by which it is bound or to which any of the Allocated Assets is subject 

"Contractual Obligation" means, with respect to any Person, any provision of any security 
issued by such Person or of any Contract to which such Pe.'son 'S a party or by which it or any of 
its property is bound 

"CRC" means Consolidated Rail Corporation, a Pennsylvania corporation. 

"CRR' means Conrail Inc., a Pennsylvania corporation 

"CS5i" means CSX Cc oration, a V îrginia corporation 

"CSXI" means CSX Transportation, Inc , a Virginia corporation. 
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"Documentary Convention "̂ means, with respect to an instmment that states in substance 
that it is govemed thereby, that, except as otherwise expressly provided therein: 

(a) Documentary Convention— Survival The representations, wartanties and 
agreements of the parties contained oi provided for in such instmment and the parties' 
obligations under an-, and ali thereof shall survive the execution and delivery of such 
instmment and the e.<piration or other termination of the .Agreement and shall be and 
continue in effect notwithstanding the fact that any pa. iy may waive compliance with any 
cther term, provision or condition of the Agreement 

(b) Documentary Convention—Goveming Law Such instmment shall 
become effecti' e upon delivery and shall in all respects be govemed by. and construed in 
accordance with, the law s (excluding pnnciples of conflict of laws) of the Commonwealth 
of Virginia applicable to agreements made and to be performed entirely within such state, 
including all matters of constmction, validity and performance 

(c) Documentary Convention—Counterparts Excepi as otherwise specifically 
provided in the Agreement, such instmment may be executed by the parties thereto in 
separate counterparts, each of which when so executed and delivered shall be an original, 
but all such counterparts shall together constitute but one and the same instmment Tc 
make proof of such instmment, it shall only be necessary to produce one such counterpart 
executed by each party thereto All signatures need not be on the same counterpart 

(d) Documentary Convention—Method of Payment All amounts required to 
be paid by any party to such instmment to any other party, either thereunder or under the 
Agreement shall be pad in such immediately available and freely transferable Dollars as at 
the time of payment shall be legal tender for the payment of public and private debts, by 
wire transfer, cr other method of payment acceptable to the payee, of immediately 
available funds to the account of the payee set forth in Schedule 1 to the Agreement cr to 
such other account located in the U S as such payee may specify by notice to the other 
parties. 

(e) Documentary Convention - Parties in Interest. Limitation on Rights of 
Others The terms of such instmment shall be binding upon, and inure to the benefit cf 
the parties thereto and their permitted successors and assigns Nothing in such instmment 
shall be constmed to give ariy Person (other than the parties thereto and their permitted 
successors and assigns and as expressiy provided therein; any legal or equitable right, 
remedy or claim under or in respect of such instmment or any covenants, conditions cr 
provisions contained therein 

(0 Documentary Convention—Table of Contents, Headings The table of 
contents, if any, and headings, if any, of the vanous articles, sections and other 
subdivisions of such instmment are for convenience cf reference only and shall not modify, 
define or limit any of the terms or provisions of such instmment To :he extent of any 
inconsistency between the headings and any text, such text shall govem 
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(g) Documentary Convention—Entire Agreement. Amendment and Waiver 
The Ag-'eement, the other Ancillary Agreements and the Transaction Agreement 
constitt'te the entire agreement of the parties thereto with respect to the subject matter 
thereof and supersede all prior written and oral agreements and understandings with 
respect to such subject matter Neither the Agi eement nor any of the terms hereof may be 
terminated, amended, supplemented, waived or modified orally, but only by an instmment 
in Wilting signed by the partv against which the enforcement cf the termination, 
amendment, supplement, waiver or modification shall be sought and subject to any other 
limitations on amendments set forth in the Agreement, the other Ancillary Agreements and 
the Transaction Agreement Any amendment, modification cr supplement to the 
Agreement shall be subject to any applicable Governmental Action No failure or delay of 
any party in exercising any power or nght under tliis Agreement shall operate as a waiver 
thereof nor shall any single oi partial exercise of any such right or power, or any 
dbandonment or discontinuance of steps to enforce such a right or power, preclude any 
other or further exercise thereof or the exercise of any other right or power 

(h) Documentary Convention—Severability Any provision of such instmment 
that shall be prohibited or unenforceable in any junsdiction shall, as to such junsdiction, be 
ineffective to the extent of such prohibition or unenforceability without invalidating the 
remaning provisions thereof and any such prohibition or unenforceability in any 
jurisdiction shall not invalidate or render unenforceable such provision in any other 
jurisdiaion To the extent permitted by Applicable Law, the parties to such instmment 
waive any provision of law that renders any provision thereof pr )hibited or unenforceable 
in any respect 

(i) Documentaiy Convention—Notice^ .All notices, consents, directions, 
approvals instructions requests and other communications required or permitted by the 
terms of such instmment to be given to any Person shall be in writing, and any such notice 
shall becom.e effective five (5) Business Days after being depcsited in the mails, certified 
cr registered, with appropnate postage prepaid fcr first class mail or, if delivered by hand 
or courier service or in the form cf a telecopy, when received, and shall be direaed to the 
address oi telecopy number of such Person set forth in Schedule I to the Agreement 
From time to time any party to such instrument may designate a new address or telecopy 
number for purposes of notice thereunder by notice to each of the other parties thereto, 
effective when received 

(j) Documentary Convention—Payment on Business Days If any payment 
under such instmment is required to be made on a day other than a Business Day, the date 
of payment sha'l be extended to the next Business Day without any additional interest for 
such extension period so long as p.'yment is made on such Business Day 

"Ocllacs" or "5" means dollars in the lawful cunency of the United States of Â ruerica 

"Event of Default" has the meaning set forth in Section 14 1 of the Agreement 
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"Event of Loss" means, with respect to any Allocated Asset, the occunence of any cf the 
following events: (a) the loss or theft of such Allocated Asset tc the extent that such Allocated 
Asset is not recovered within one hundred eighty (180) days cf such event or, if earlier, the 
expiration of the Term, (b) the destmction of or damage to such Allocated Asset or any part 
thereof to such extent as shall render repair of such Allocated .Asset uneconomical to the Operator 
or unfit or unsuitable for its intended use, which destmaion cr damage is an actual or 
constmctive total loss, (c) the requisition cf use of such Allocated Asset for an indefinite period 
or for a stated period in excess of one hundred eighty (180) days or, if earlier, which ends later 
than the expiration of the Term by any Governmental Authority under pcwer of eminent domain 
or otherwise, (d) the condeinnation, confiscation, seizure or requisition of title to such Allocated 
Asset by a Governmental Authority, (e) any damage to such Allocated Asset which results in an 
insurance settlement cn the ba.sis of an actual or constmctive total loss, (0 the prohibition by 
Applicable Law of the use of such Allocated Asset by the Operator or any other Person for a 
period of one hundred eighty (180) consecutive days from the date of such prohibition or, if 
earlier, the end of the Term The date of occunence of an Event of Loss in respect of any 
Allocated .Asset shall be deemed to be, (1) in the event of damage tc such item, the date of such 
damage, (2) ir the event of a condemnation or requisition of title by a Governmental Authority, 
the date thereof and (3) in the event of an Event of Loss under clause (a), (c) or (0 of the first 
sentence of this definition, the date of expiration of the period refened to in said clause 

"Excluded Taxes" ha? the meaning set forth in Section 3 5 of the Agreement. 

"Fair Market Rental Value" means, as to the Allocated Assets, the fair market rental value 
that would be obtaned in an arm's length transaction between an informed and willing lessee and 
an informed and willing lessor, in either case under no compulsion to lease, for the lease of the 
Allocated Assets, disregarding the fact (if applicable) that the Allocated Assets are subject to the 
Agreement and assuming that Article VTI of the Agreement shall have been complied with • all 
respects Subject to the foregoing, the Fair Market Rental Value as to the Allocated Assets shall 
be such value determined in accordance with the Appraisal Procedure 

"Fees and Expenses" means, with respea to any Person in conneaion with any transaaion 
or occurtence, the reasonable fee'; and expenses of its legal counsel for such transaction or 
occunence 

"Governmental Action" means all authorizations, consents, approvals, waivers, 
exceptions, variances, franchises, permissions, permits and licenses of and filings and decla ations 
with. Governmental Authorities 

"Governmental Authority" means any federal, state, municipal, county, local or foreign 
governmental Person, authonty or agency, court, regî latory commission, stock exchange or other 
similar body 

"Income Tax Regulations" means the regulations promulgated by the U S Department of 
the Treasury pui suant to the Code 
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"Indemnifying Party" mê Jis a Person who requires or requests indemnification under 
Article XI of the Agreement 

Person. 
"Indemnified Party" means any Owner Indemnified Person or Operator Indemnified 

"Insolvency Proceeding" means any case cr proceeding under bankmptcy, insolvency, 
reorganization, receivership, moratorium or other laws providing relief to debtors. 

"Lien" means any Hen, mortgage, encumbrance, pledge, charge, lease, easement, servitude 
or security interest or any interests similar to the foregoing, including those existing under any 
conditional sale-- o: other title retention agreement or the filing of or agreement to deliver any 
financing statement under the UCC. 

"Modification" means, with respect tc any Allocatec' Asset, any modification, alteration, 
addition, upgrade or improvement to such Allocated Asset 

"Nonseverable Modificatipn" means any Required Modification and any Modification 
which is not readily rem.ovable without impairing the fair market value, residual value, condition, 
remaining usefiil life cr utility of the Allocated Asset to which such .Modification relates 
immediately prior to such Modification. 

"NSC" means Norfolk Southem Corporation, a Virginia corporation 

"NSR" means Norfolk Southem Railway Company, a Virginia corporation. 

"NYC" means New York Central Lines LLC, a Delaware limited liability company 

"Obsolescence Termination Payment" has the meaning set forth in Section 8.2 of the 
Agreement. 

"Operating Fee" means the operating fee agreed tc from time tc time by the Ovner and 
Operator based on the Fair Market Rental Value of the Allocated Assets as set forth in a 
supplement to this Agreement 

Operator" mean.s NSR or any permitted successor or assign 

"Operator Indemnified Persop" has the meaning set forth in Section 11.2 of the 
Agreement. 

"Optional .Modification" has the meaning set forth in Seaion 7.2(a) of the .Agreement. 

"Organic Document" means, with respect tc any Perscn, as applicable, the certificate or 
articles of incorporation, partnership agreement, limited liability company agreement, certificate of 
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formation, membership agreement, by-laws and all other organizational documents of such 
Person 

"Overdue Rate" means the rate equal to the lesser of (i) the prime rate set forth in The 
Wall Street Journal and (ii) the maximum rate allowed by Apphcable Law. 

"Owner" means PRR, a Delaware limited liability company 

"Owner Indemnified Person" has the meaning set forth in Section 11.1 of the Agreement. 

"Owner Lien" means a Lien (i) which results from acts of, or any failure to act by, or as a 
result cf claims against, the Owner, (ii) in favor of any taxing authority by reason of the non­
payment by the Owner, or (iii) which results from acts of or any failure to act by, the Owner in 
violation of its obligations under the Agreement 

"Payment Date" means each March 31, June 30, September 30 and December 31 or, if 
such day is not a Business Day, the next succeeding Business Day 

"Permitted Liens" means, w t̂h respect to any Allocated Asset, 

(a) The respective rights and interests of the Operator and Owner under the 
Agreement, 

(b) Owner Liens, 

(c) Liens fcr Taxes which are not yet due or so long as no Event of Defauh 
shall have occuned and be continuing are being contested in good frith by appropriate 
proceedings which suspend the collection thereof provided, that such proceedings shall not 
involve any material danger of the sale, forfeiture or loss of such Allocated Asset or any part 
thereof or interest therein or the reasonably foreseeable risk cf imposition of any criminal liability 
on the Owner or any other material liability rot indemnified against by the Operator, 

(d) Liens of mechanics, materialmen, laborers, employees or suppHers and 
similar Liens arising by operation of law, in each case incurted by the Operator in the ordinary 
course of business for sums that ire not overdue for more than sixty (60) days or so long as no 
Event of Default shall have occurted and be continuing are being contested in good faith by 
negotiations cr by appropriate proceedings which suspend the collection thereof; provided, that 
such contest does not involve any material danger cf the sale, forfeiture or loss of such Allocated 
.Asset cr any part thereof cr interest therein or the rea.sonably foreseeable risk of imposition of any 
cnminal liability on the Owner or any other material liability not indemnified against by the 
Operator, 

(e) Liens arising out of any judgments or awards against the Operator with 
respect tc which (i) at the time an appeal or proceeding for review is being prosecuted in gcod 
faith, (ii) there shall have been secured a stay of execution pending such appeal or proceeding for 
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review, (iii) during such proceeding there is not, and such proceedii'g does not involve, any 
material danger of the sale, forfeiture or loss of such Allocated Asset or any part thereof or any 
interest therein or the risk of imposition of any criminal liability on the Owner or any other liability 
not indemnified against by the Operator, and (iv) if such Liens have specifically attached to any 
Allocated .Asset, the Operator has provided the Owner with security reasonably satisfactory to the 
Owner, in the amount of such claims, 

(f) Liens, rights of way, easements and other rights to use the Allocated Assets 
(including licenses fcr pnvate crossings) common in the railroad industry arising out of the 
ordinary course of business of the Operator, 

(g) the nghts and interests of any permitted Qualified Sub-Operator, and 

(h) Liens consented to by the Owner. 

"Perscn" shall mean any individual, corporation, partnership, limited liability company, 
joint venture, association, joint-stock company, tmst, unincorporated organization, government or 
any agency cr political subdivision thereof cr any other entity 

"PRR" means Penn.sylvania Lines LLC, a Delâ vare limited liability company 

"Renew^ Notice" has the meaning set forth in Secticn 17 1(a) of the Agreement 

"Renewal Operating Fee" has the meaning set forth in Section 17 1(b) of the Agreement 

"Renewal Term" has the meaning set forth in Section 17 ! .» of the Agreement 

"Required Modification" has the meaning set forth in Section 7 2(a) of the Agreement 

"Reversion .Assets" has the meaning set forth in Section 2 3 of the Agreement 

"Reversion Date" has the meaning set forth in Seaion 2 3 of the Agreement 

"Reversion Notiî e" has the meaning set fcrth in Section 2 3 of the Agreement. 

"Settlement Account" has the meaning set forth in Seaion 6 1 of the Agreement 

"Settlement Account Paymer:t Date" has the meaning set forth in Seaion 6.2 of the 
Agreement. 

"Severable Modification" means any Modification which is not a Nonseverable 
Modification 

"Sub-Operating Agreement" has the meaning set forth in Section 12.1(a) of the 
Agreement 
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"Substantial /Allocated A,sset" means (i) an Allocated Asset with a fair market value in 
excess of $10 million or (ii) a group of Allocated Assets that (a) are sold, transferted or otherwise 
disposed of during any calendar year to the same Person (including Aflfihates of such Person) or 
the same group of Persons (including Aflfiliates of such Persons) and (b) have an aggregate fair 
market value in excess of SlO milHon 

"Supplemental Operating Fees" means all amounts payable by the Operator pursuant to 
the terms of the Agreement, including indemnities payable by the Operator pursuant to Seaion 
11.1 hereof other than the Operating Fee. 

"Tax" means all taxes (including income, franchise, excise, real and personal property, 
sales, use, payroll and withholding and other taxes) imposed by any federal, state, local, foreign or 
international taxing authority or Governmental Authority, whether in the form of assessments, 
levies, imposts, duties, charges, assessments, withholdings or otherwise, now existing or hereafter 
created or adopted, together with all interest, penalties and additions imposed with respea to 
such amounts 

"Ifinn" means the period commencing on the Closing Date and terminating on the 25th 
anniversary thereof 

"Tennination Date" means the date on which the Term terminates. 

"Third Part}/ Claim" has the meaning set forth in Seaion 11 3(b) of the Agreement. 

"ThirH Party Provider" has the meaning set forth in Seaion 4.2(a) of the Agreement 

"Transaaion Agreement" means the Transaaion agreement among CSX, CSXT, NSC, 
NSR, CRC, CRR and CRR Holdings LLC dated as of June 10, 1997 

"UCC" means the Uniform Commercial Code as enacted and in eflfea from time to time in 
any applicable jurisdiction 

"Valuation Date" mear.s: (i) the Closing Date, (ii) the sixth (6th), twelfth (12th), 
eighteenth (18th j, and rw'enty-fou.-th (24th) anniversaries of the Closing Date, (iii) the first day of 
each Renewal Term, (iv) the sixth (6th) anniversary of the first day of each Renewal Term, (v) a 
Settlement Account Payment Date (if not already a Valuation Date pursuant to other clauses of 
this definition), and (vi) such other dates as the parties hereto may agree. 
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EXHIBIT 6 
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LIMITED LIABILITY COMPANY AGREEMENT 
OF 

LLC 

This Limited L i a b i l i t y Company Agreement ( t h i s 
"Aqresmf?nr") of [New York Ce.ntral Lines LLC/Pennsylvania Lines 
LLC] (the "Company"). dated and e f f e c t i v e as of 
1 2 ^ i s entered i n t o by Consolidated Rail Corporation, a ' 
Pennsylvania corporation ("iZSC"), as the sole member (the 
"Member"). 

WHEREAS, CSX and NSC entered i n t o a l e t t e r agreement 
dated as of A p r i l 8, 1997 (the "Atpril 8 Agreement") . 

WHEREAS, pursuant t o the A p r i l 8 Agreement, CSX and 
NSC have : o i n t l y acquired a l l of the cutstanding c a p i t a l s^ock 
of CRR through CRR Parent, i n which CSX and NSC each owns a 
50% voting i n t e r e s t . 

WHEREAS, pursuant t o the A p r i l 8 Agreement, ̂ SX, 
CSXT, NSC, NSR, CRR Parent, CRR and CRC have entered i n t o a 
Transaction Agreement dated as of June 10, 1997 (the "Trans­
act i o n Agreemenr.") . 

WHEREAS, CSX and NSC intend, through the Transaction 
Agreement and through the A n c i l l a r y Agreements (as defined m 
the Transaction Agreement;, of which t h i s Agreement s h a l l be 
one, to effectuate c e r t a i n of the terms cf the A p r i l 8 Agree­
ment and the Transaction Agreement. 

NOW, THEREFORE, .subject to f i l i n g the C e r t i f i c a t e as 
provided m Section 2.3, the Member hereby forms a l i m i t e d 
l i a b i l i t y company pursuant to and i n accordance w i t h the 
Delaware Limited L i a b i l i t y Company Act (6 Del. C. § 18-101, gi. 
££5U) ' as amended from time t o time (the "Delaware Acr.").'ac! 
provided herein: 

ARTICLE I 

DEFINED TERMS 

Section i . l ge£3.r..̂ t iCTR • Unless the context other­
wise requires, the term.s defined i n t h i s A r t i c l e I s h a l l , f o r 
the purposes of t h i s Agreement, have the meanings herein' 
s p e c i f i e d . 
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" A f f i l i a t e " s h a l l mean, with respect to a spe c i f i e d 
Person, .any Person that d i r r . t l y or i n d i r e c t l y c o ntrols, i s 
c o n t r o l l e d by, or i s under common control with, the spe c i f i e d 
Person or any t r u s t f o r the benefit of such Person or any 
e n t i t i e s c o n t r o l l e d by such Person. As used i n t h i s d e f i n i ­
t i o n , the term " c o n t r o l " means the possession, d i r e c t l y or 
i n d i r e c t l y , of the power to d i r e c t or cause the d i r e c t i o n of 
the management and p o l i c i e s of a Person, whether through 
ownership of v o t i n g s e c u r i t i e s , by contract or otherwise. 
Notwithstanding the foregoing, f o r the purposes of t h i s 
Agreement, (a) nei t h e r CRR Parent nor any Subsidiary of CRR 
Parent, i n c l u d i n g the Company, s h a l l be an A f f i l i a t e of any of 
CSX or NSC or any of t h e i r respective A f f i l i a t e s (taking i n t o 
account the e f f e c t of t h i s sentence), (b) neither CSX nor NSC 
nor any of t h e i r respective A f f i l i a t e s (including o f f i c e r s , 
d i r e c t o r s or other employees of CSX and.^or NSC who also serve 
as o f f i c e r s , d i r e c t o r s or employees of CRR Parent or any 
Subsidiary of CRR Parent, in c l u d i n g the Company) s h a l l be an 
A f f i l i a t e of CRR Parent or any Subsidiary of CRR Parent, 
i n c l u d i n g the Company (taking i n t o account the e f f e c t of t h i s 
sentence) , and fc) NYC and PRR s h a l l each be an A f f i l i a t e of 
CRC and i t s A f f i l i a t e s and of each other. 

"Agreement" s h a l l have the meaning set f o r t h i n the 
preamble hereof. 

" A p r i l 8 Agreement" s h a l l have the meaning set f o r t h 
i n the r e c i t a l s hereof. 

"Assign" and "Assignment" s h a l l have the meanings 
set f o r t h i n Section 11.2 hereof. 

"Capital Contribution" s h a l l have the meaning set 
f o r t h i n Section 6.1 hereof. 

" C e r t i f i c a t e " s h a l l mean the C e r t i f i c a t e of Form.a-
t i o n of the Company and any and a l l amendments thereto and 
restatements thereof f i l e d on behalf of the Company with the 
o f f i c e of the Secretary of State of the State of Delaware 
pursuant to the Delaware Act. 

"Code" s h a l l mean the I n t e r n a l Revenue Code of 1986, 
as amended from tinie to time, or any corresponding United 
States federal tax s t a t u t e enacted a f t e r the date of t h i s 
Agreement. A reference to a s p e c i f i c section '§) of the Code 
r e f e r s not only t o such s p e c i f i c section, but also to any 
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corresponding p r o v i s i o n of any United States federal tax 
sta t u t e enacted a f t e r the date of t h i s Agreement, as such 
s p e c i f i c section or corresponding p r o v i s i o n i s i n e f f e c t on 
the date of a p p l i c a t i o n of the provisions of t h i s Agreement 
containing such reference. 

"Company" sh a l l have the meaning set f o r r h i n the 
prearT±)le hereof . 

"Covered Person" shall have the meaning set f o r t h i n 
Section 10.2 hereof. 

"QE£" s h a l l have the meaning set f o r t h i n the 
preamble hereof. 

"CRR" s h a l l mean Conrail Inc., a Pennsylvania 
corporation. 

"CRR Parent" s h a i l mean CRR Holdings LLC, a Delaware 
l i m i t e d l i a b i l i t y company. 

s h a l l mean CSX Corporation, a V i r g i n i a corpo­
r a t i o n . 

"022^1" s h a l l mean CSX Transportation, Inc., a 
V i r g i n i a corporation. 

"Delaware Aci;" shall have the meaning set f o r t h i n 
the preamble hereof. 

" D i s t r i b u t i o n s " shall mean d i s t r i b u t i o n s of cash or 
other property made by t.^:; Company w i t h respect to the I n t e r ­
est other than d i s t r i b u t i o n s of cash or other property to the 
Member fo r reasons other than i t s ownership cf the I n t e r e s t . 

"Fiscal Year" sh a l l mean (a) the period commencing 
upon the date of t h i s Agreement and ending on December 31, 
1998 and (b) any subsequent twelve-month period commencing on 
January 1 and ending cn December 31. 

"GAA£" means generally accepted accounting p r i n c i ­
ples i n the United States. 

" I r . l g r s s t " s h a l l mean the u n i t of l i m i t e d l i a b i l i t y 
company i n t e r e s t owned by the Member i n the Company, which 
represents a l l of the r i g h t s i n the Company to (a) receive 
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D i s t r i b u t i o n s , (b) receive a l l o c a t i o n s of p r o f i t s and losses 
of the Company and (c) vote. 

"Manager" s h a l l have the meaning set f o r t h i n 
Section 5.1 hereof. 

"Member" s h a l l mean the Person nam.ed as the memoer 
of the Company i n the preamble hereof and on Schedule A 
hereto. 

"NSC" s h a l l mean Norfolk Southern Corporation, a 
Vi r g i n i a corporation. 

"NSR" s h a l l mean Norfolk Southern Railway Company, a 
V i r g i n i a corporation. 

"Person" includes any i n d i v i d u a l , corporation, 
association, partnership (general or l i m i t e d ) , j o i n t venture, 
t r u s t , estate, l i m i t e d l i a b i l i t y com.pany or other lega l e n t i t y 
cr organization. 

"Related Party Transaction" s h a l l mean any transac­
t i o n ( i ) between the Company, on the one hand, and the Member 
or i t s A f f i l i a t e s , on the other hand, or ( i i ) between zhe 
Company, on the one hand, and [CSX/NSC] or i t s A f f i l i a t e s , cn 
the other hand. 

"Transaction Agreement" s h a l l have the meaning set 
f o r t h i n the r e c i t a l s hereof. 

Section 1.2 Capitalized Terms. A l l c a p i t a l i z e d 
terms not defined herein s h a i l have the meanings ascribed to 
them i n the Transaction Agreement. 

Section 1.3 Headings. The headings and subheadings 
in t h i s Agreem.ent are included f or convenience and i d e n t i f i c a ­
t i o n only and are i n no way intended to describe, i n t e r p r e t , 
define or l i m i t the scope, extent or i n t e n t of t h i s Agreement 
or any p r o v i s i o n hereof. 

vCORF^rONRAlL IICNEW Z : i f : J.ne 1 1, 1997 i : : : : p M 

205 



APriCLE I I 

FORMATION AND TERM 

Section 2.1 Format-p.^^. (a; Subject to the f i l i n g 
of the C e r t i f i c a t e w i t h the Office of the Secretary of State 
of the State of Delaware as provided i n Section 2.3, the 
Meraber hereby forms the Company as a l i m i t e d l i a b i l i t y company 
under and pursuant to the provisions of the Delaware Act. The 
r i g h t s , duties and l i a b i l i t i e s of the Member sh a l l be as 
provided i n the Delaware Act, except as otherwise provided 
herein. 

(b) Upon the execution of t h i s Agreement an.i the 
making of the Capital Contribution contemplated by Secta.on 
6.1, CRC s h a l l be admitted as the sole Member of the Company 
and s h a l l be issued the I n t e r e s t . 

(c) i s hereby designated an autho-
within the meaning of the Delaware Act, ^' :o exe-r i z e d person, 

cute, d e l i v e r and f i l e , or cause the execution, d e l i v e r y and 
f i l i n g of the c e r t i f i c a t e of formation. The Secretary of the 
Company i s hereby designated an autxhorized person, w i t h i n the 
meaning of the Delaware Act, to execute, d e l i v e r and f i l e , or 
cause the execution, d e l i v e r y and f i l i n g of, a l l c e r t i f i c a t e s , 

Delaware 
ments 
sary f o r 

aware 
of 

_ any other c e r t i f i c a t e s , notices or other i n s t r u -
and any amendments and/or restatements thereof) neces-

^he Company to q u a l i f y to do business i n a j u r i s d i c ­
t i o n i n which t.he Company may wish to conduct business 

Section 2.2 Name• The name of the Company s h a l l be 
[New York Central Lines LLC/Pennsylvania Lines LLC] . 

Section 2.3 larm. The term of the Company s h a l l 
commence on the date the C e r t i f i c a t e i s f i l e d i n the o f f i c e of 
the Secretary cf State of the State of Delaware, which s h a l l 
be the date hereof, and s h a l l continue perpetually unless the 
Company i s dissolved pursuant to Section 12.2, which dissolu­
t i o n s h a l l be carried out pursuant to the Delaware Act and the 
provisions of t h i s Agreement. 
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Section 2.4 Rf g l f r ^ ^ ^ ^ ^ Aaent and Office- The 
Company's r e g i s t e r e d agent and o f f i c e i n Delaware s h a l l be the 
Corporation Trust Company, Corporation Trust Center, 1209 
Oiange Street i n the City of Wilmington, County of New Castle. 

Section 2.5 Pr^nripa.' Place of Business. The 
pr i n c i p a l place of business of the Company sh a l l be the 
pr i n c i p a l place of business of [CSX/NSC] or such other loca­
t i o n as the Mana-ter may designate from time to time and embody 
i n a w r i t i n g t o be f i l e d w i t h the records of t.he Company. 

Section 2.6 nnal i f i c a r i o n i n Other J u r i s d i c t i o n s -
The Manager s h a l l cause the Company to be q u a l i f i e d , formed or 
registered under assumed or f i c t i t i o u s name statutes or 
similar laws i n any j u r i s d i c t i o n i n which the Com.pany trans­
acts business and such q u a l i f i c a t i o n , formaticu or r e g i s t r a ­
t i o n i s necessary or appropriate f o r the transaction of such 
business. 

ARTICLE I I I 

PURPOSE AND POWERS- OF THE COMPANY 

Section 3.1 Purpose. The Company i s formed f o r the 
object and purpose of, and the nature of the business to be 
conducted and promoted by the Company i s , engaging i n any 
•awful act or a c t i v i i y f o r which l i m i t e d l i a b i l i t y companies 
may be formed under the Delaware Act, and engaging i n any and 
a l l a c t i v i t i e s which the Manager deems necessary, convenient, 
desirable or i n c i d e n t a l to the foregoing. 

Section 3.2 Pnwprs of ̂ hP Company. (a) The 
Company s h a l l have the power and a u t h o r i t y to take any and alx 
actions necessarv, appropriate, proper, advisable, i n c i a e n t a l 
or convenient t o or f o r the furtherance of the purpose set 
f o r t h in Section 3.1. Notwithstanding the foregoing sentence, 
the Company s h a l l not, without the r e q u i s i t e consent of the 
Membe-,'have the power and a u t h o r i t y to take any actions f o r 
which w r i t t e n consent of the Member i s required pursuant t o 
Section 5.2. 

(b) Subject to Section 5.2, the Company may merge 
wi t h or consolidate i n t o , another corporation, partnership, 
l i m i t e d ' l a b i l i t y company or other business e n t i t y (as definea 
i n Section 18-209 (a) of the Delaware Act) or convert pursuant 
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t o Section 18-216 of the Delaware Act upon the approval of the 
Member. 

ARTICLE IV 

Section 4.1 Meirber. The name and mailing address 
of the Member s h a l l be l i s t e d on Schedule A attached hereto. 
The Manager s h a l l be req^iired to update Schedule A from time 
t o time as necessary to accurately r e f l e c t changes i n address 
and/or the ownership of the I n t e r e s t . Any amendment or 
r e v i s i o n to Schedule A made i n accordance with t h i s Agreement 
s h a l l not be deemed an amendment to t h i s Agreement. Any 
reference i n t h i s Agreement t o Schedule A s h a l l be deemed to 
be a reference to Schedule A as amended and i n e f f e c t from 
time t o time. 

Section 4.2 Powers of Member. The Member s h a l l not 
have the a u t h o r i t y to bind the Company by v i r t u e of i t s status 
as the Member. 

Section 4.3 Member's I n t e r e s t . The Member's I n t e r ­
est s h a l l f o r a l l purposes be personal property. The Men±>er 
s h a l l have no i n t e r e s t i n s p e c i f i c Company assets or property, 
i n c l u d i n g any assets or property contributed t c the Company by 
the Member as part of any Capital Contribution. 

ARTICLE V 

MANAGEMENT 

Section 5.1 Manager. In accordance w i t h Section 
18-4 02 of the Delaware Act, management of the Company s h a l l be 
vested i n whole i n a manager (the "Manager"). The Manager may 
not be a Member. [NSC/CSX] i s designated as the Manager under 
t h i s Agreement and f o r purposes of the Delaware Act. The 
Manager s h a l l receive no i n t e r e s t , salary or drawing f o r 
services rendered on behalf of the Company or otherwise i n i t s 
capacity as a Manager, except as s p e c i f i c a l l y approved by the 
Member. The Manager may appoint a d d i t i o n a l persons to be 
managers of the Company by a w r i t i n g to such e f f e c t and, i f 
such appointment i s m.ade, such a d d i t i o n a l persons s h a l l be 
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Managers f o r a l l purposes hereunder and s h a l l cease to be 
Managers when such appointment i s v a l i d l y revoked. 

Section 5.2 Member Approval. The Company s h a l l 
not, without the w r i t t e n approval o i the Men±ier (other than as 
i s necessary or convenient i n connec-.ion with a Restructur­
ing) : 

(a) declare, make or pay any D i s t r i b u t i o n s , includ­
ing the return of any part of the Capital Contribution; 

(b) conduct anv business other than, or engage i n 
any transaction not substa..rially related to and i n the 
ordinary course of, the business of [NYC/PRR] as contemplated 
under the Transaction Agreement and the A n c i l l a r y Agreements 
or the f r e i g h t t r a n s p o r t a t i o n business generally; 

(c) consolidate w i t h or merge i n t o any Person or 
otherwise engage i n any business combinaticn; 

(d) issue, s e l l , adjust, s p l i t , combine, subdivide, 
r e c l a s s i f y , t r a n s f e r , pledge, redeem or otherwise acquire the 
In t e r e s t or any other i n t e r e s t i n the Company: 

(e) s e l l , t r a n s f e r , lease, sublease, license, 
exchange cr otherwise dispose of a l l cr s u b s t a n t i a l l y a l l cf 
the Company's assets (including leasehold i n t e r e s t s and intan­
g i b l e assets); 

(f) dissolve, l i q u i d a t e or wind up or commence a 
voluntary proceeding seeking reorganization or s i n i l a r r e l i e f ; 

(g) enter i n t o any agreement or arrangement with 
respect t c , or engage i n , any Related Party Transaction which 
i s not on arr.i's length terms; 

(h) t r a n s f e r , provide trackage or operatii.'.g r i g h t s 
or otherwise grant the r i g h t to use any r a i l r o a d l i n e (regard­
less of whether the grantor's r i g h t s depend on ovmersi.ip or 
trackage r i g h t s or a combination thereof) which i s part of any 
Main Line w i t h i n the States of New Jersey or New York, or the 
area w i t h i n twenty-five miles of the c i t y of Philadelph.ia, PA 
(or consent to any such action by the "Operator" under the 
[CSXT/NSR] Operating Agreement). As used i n the preceding 
sentence, "Main Line'" means a l i n e of r a i l r o a d that has d a i l y 
r a i l service, but does not include any branch l i n e connecting 
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to a Main Line and does not include the Main Line t h a t l i e s 
east of the Hudson River and south of Selkirk, NY; or 

(i) amend any material provision of [CSXT/NSR 
Operating Agreement or the [CSXT/NSR] !£quipment Lease. 

ARTICLE VI 

INTEREST AND CAPITAL CONTRIBUTIONS 

Section 6.1 Capital Contribution. At the Closing, 
the Member sh a l l c o n t r i b u t e to the c a p i t a l of the Company (the 
"Capital Contribution") the [NYC/PRR] Allocated Assets and the 
[NYC/PRR] Allocated L i a b i l i t i e s . 

Section 6.2 Assumption of FNYC/PRRl Allocated 
L i a b i l i t i e s . At the Closing, the Company s h a l l ap̂ 'ume and 
acree to pay, perform and discharge as and when due a l l of the 
[NYC/PRR] Allocated L i a b i l i t i e s , and i n furtherance of the 
foregoing s h a l l enter i n t o a Capital Contribution, Assignment 
and Assumption Agreement e f f e c t i v e as of the Closing. 

Section 6.3 Status of the Capital Contribution, 
(a) Subject to Section 5.2, the Capital Contribution of the 
Member may be returned t o i t , i n whole or i n p a r t , at any 
time, at the d i r e c t i o n of the Member. Notwithstanding the 
foregoing, no r e t u r n of Capital Contribution s h e l l be made 
hereunder i f such d i s t r i b u t i o n would v i o l a t e applicable state 
law. 

(b) The Member s i i a l l receive* no i n t e r e s t , salary or 
drawing with respect t o tne Capital •' j n t r i b u t i o n or f o r 
services rendered on behalf of the Cc.npany or otherwise m i t s 
capacity as the Member, except as otherwise s p e c i f i c a l l y 
provided i n t h i s Agreement wit h respect to a l l o c a t i o n s and 
d i s t r i b u t i o n s . 

(c) Except as otherwise provided herein and by the 
Delaware Act, the MerT±>er s h a l l be l i a b l e only t o make i t s 
Capital Contribution pursuant to Sect.on 6.1 hereof, and sha l l 
not be required to lend any funds t o the Company or, a f t e r the 
Member's Capital C o n t r i b u t i o n has been made pursuant t o 
Section 6.1 hereof, to make any a d d i t i o n a l c a p i t a l contribu­
ti o n s t o the Company except as provided herein or t h e r e i n . 
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ARTICLE V II 

DISTRIBUTIONS 

Section 7.1 D i s t r i b u t i o n s ; Special D i s t r i b u t i o n . 
Subject t o any provisions regarding D i s t r i b u t i o n s which may be 
provided i n the Transaction Agieement and subject to Section 
5.2, the Member may declare and make D i s t r i b u t i o n s of cash or 
property i n such amounts and at such times as i t deems appro­
p r i a t e , at i t s sole d i s c r e t i o n , subject to the consent of the 
Manager. 

Section 7.2 Limitations on D i s t r i b u t i o n . Notwith­
standing any prov i s i o n to the contrary contained i n t h i s 
Agreement, the Company s h a l l not m.ake any D i s t r i b u t i o n i f such 
D i s t r i b u t i o n would v i o l a t e Section 18-607 of the Delaware Act 
or other applicable law. 

ARTICLE V I I I 

BOOKS AND RECORDS 

Section 8.1 Books. Records and Financial State­
ments . (a) The Company s h a l l at a l l times maintain, at i t s 
p r i n c i p a l place of business, separate books of account f o r the 
Company that s h a l l show a true and accurate record of a l l 
costs and expenses incurred, a l l charges made, a l l c r e d i t s 
made and received and a l l income derived i n connection w i t h 
the operation of the Com.pany i n accordance with GAAP consis­
t e n t l y applied. Such books of account, together w i t h a copy 
of t h i s Agreement and the C e r t i f i c a t e , s h a l l at a l l times be 
maintained at the p r i n c i p a l place of business of the Company 
and s h a l l be open to inspection and examination at reasonable 
times by the Member and i t s duly authorized representatives 
f o r any purpose reasonably r e l a t e d t o the Member's i n t e r e s t i n 
the Company. 

(b) The Manager s h a l l prepare and maintain, or 
cause t o be prepared and naintained, the books of account of 
the Company. The fo l l o w i n g f i n a n c i a l information, prepared i n 
accordance w i t h GAAP and applied cn a basis consistent w i t h 
p r i o r periods, which s h a l l be audited and c e r t i f i e d to by an 
independent c e r t i f i e d public accountant, s h a l l be transmitted 
by the Company to the Member as soon as reasonably p r a c t i c a b l e 
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and i n no event l a t e r than t h i r t y days a f t e r the close of each 
Fiscal Year: 

(c) balance sheet of the Company as of the begin-
.ning arid close of such Fiscal Year; 

Year; 
(d) statement of p r o f i t s and losses for such Fiscal 

(e) statement of the Company's cash flows during 
such Fiscal Year; and 

(f) Within f i v e days a f t e r che end of each f i s c a l 
quarter, the Company sh a l l prepare and provide to the Member 
an unaudited balance sheet of the Company as of the end of 
such quarter, a statement of the p r o f i t s and losses of the 
Company f o r such quarter and a statement of cash flows for the 
period from, the beginning of the Fiscal Year to the end of 
such quarter, each of wnich s h a l l be prepared i n accordance 
with GAAP, applied on a basis consistent w i t h p r i o r periods, 
and c e r t i f i e d by the Chief Financial O f f i c e r of the Com.pany. 

Section 8.2 Accounting Method. For both f i n a n c i a l 
and tax r e p o r t i n g purposes and f o r purposes of determining 
p r o f i t s and losses, the books and records of the Company s h a l l 
be kept on the accrual method of (?ccounting prepared i n 
accordance w i t h GAAP, respectively, applied on a basis consis­
tent with p r i o r periods, and s h a l l r e f l e c t a l l Company trans­
actions and be appropriate and adequate for the Company's 
busj ness. 

Section 8.3 Annual Audit. The f i n a n c i a l statements 
of the Company s h a l l be audited by an independent c e r t i f i e d 
public accountant, selected by the Memiber, w i t h such audit t o 
be accom.panied by a report of such accountant containing i t s 
opinion. The cost of such audit s h a l l be an expense of the 
Company. 
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ARTICLE IX 

TAX MATTERS 

Section 9.1 Taxation as Branch or D i v i s i o n . To the 
maximum extent permitted by law, the Company s h a l l be disre ­
garded as an e n t i t y separate from the Member ( i . e . , s h a l l be 
created as a branch or di^'ision of the Member) f o r United 
States f e d e r a l , s t a t e , l o c a l and foreign tax purposes and w i l l 
maKe any necessary elections to achieve such status. 

ARTICLE X 

LIABILITY MATTERS 

Section 10.1 L i a b i l i t y . Except as otherwise 
provided by the Delaware Act, the debts, o b l i g a t i o n s and 
l i a b i l i t i e s of the Company, whether a r i s i n g i n contract, t o r t 
or otherwise, s h a l l be s o l e l y the debts, ob l i g a t i o n s and 
l i a b i l i t i e s of the Company, and or the Member s h a l l not be 
obligated personally f o r any such debt, o b l i g a t i o n or l i a b i l i ­
t y of the Company s o l e l y by reason of being the MerT±)er. 

Section 10.2 Exculpation. (a) Neither the Manag­
er, nor any A f f i l i a t e of the Manager, nor any o f f i c e r , d i r ec­
t o r , employee or agent of the Company, the Manager or any 
A f f i l i a t e of the Manager (a "Covered Person") s h a l l be l i a b l e 
to the Company, the Men±ier or any other Covered Person f o r any 
loss, damage or claim incurred oy reason of any act or omis­
sion performed or omitted by such Covered Person i n good f a i t h 
on behalf of the Company and i n a m.anner reasonably believed 
to be w i t h i n the scope of a u t h o r i t y conferred on such Covered 
Person by t h i s Agreement, except that a Covered Person s h a l l 
be l i a b l e t o the Company f o r any such loss, damage or claim 
incurred by reason of such Covered Person's gross negligence, 
fraud or w i l l f u l misconduct. 

(b) A Covered Person s h a l l be f u l l y protected i n 
re l y i n g i n good f a i t h upon the records of the Company and upon 
such information, opinions, reports or statements presented t o 
the Company by any Person as to matters the Covered Person 
reasonably believes are w i t h i n such other Person's profession­
a l cr expert competence, including information, opinions, 
reports or statements as to the value and am.ount of the 
assets, l i a b i l i t i e s , p r o f i t s or losses or any other fac t s 
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p e r t i n e n t to che existence and amount of assets from which 
D i s t r i b u t i o n s to the Member might properly be paid. 

Section 10.3 Insurance. The Company may purchase 
and maintain insura.nce, to the extent and i n such amounts as 
the Manager s h a l l deem reasonable or appropriate, on behalf of 
such Persons as the Manager s h a l l determine, against any 
l i a b i l i t y that may be asserted against or expenses that may be 
incurred by any such Person i n connection with the a c t i v i t i e s 
of the Company or such indemnities, regardless of whether the 
Company would have the power t o indem.nify such Person against 
such l i a b i l i t y under the provisions of t h i s Agreement. 

Section 10.4 Outside Busines.ge.g. The Member or an 
A f f i l i a t e of the Member may engage i n or possess an i n t e r e s t 
i n other business ventures of any nature or de s c r i p t i o n , 
independently cr w i t h others, s i m i l a r or d i s s i m i l a r to the 
business of the Company, and the Company and the Member s h a l l 
have no r i g h t s by v i r t u e of t h i s Agreement i n and t o such 
independent ventures or the income or p r o f i t s derived there­
from, and the pursuit of any such venture, even i f competitive 
w i t h the business of the Company, s h a l l not be deemea wrongful 
or improper. The Member or an A f f i l i a t e of the .Member .-^hall 
not be obligated to present any p a r t i c u l a r investment opportu­
n i t y to the Com.pany even i f such opportunity i s of a character 
t h a t , i f presented to the Company, could be taken by the 
Com.pany, and the Member or an A f f i l i a t e of the Member s h a l l 
have the r i g h t to take f o r i t s own account ( i n d i v i d u a l l y or as 
a partner or f i d u c i a r y ) or t o recommend to others any such 
p a r t i c u l a r investment opportunity. The provisions of t h i s 
Section 10.4 s h a l l not i n any way l i m i t , modify or amend the 
terms of any noncompetition, licen.se or employment agreement 
th a t may be entered i n t o between the Company and the Member, 
which terms s h a l l be binding on the parties thereto. 

ARTICLE XI 

ADMISSION; ASSIGNMENTS 

Section 11.1 Admisgion. Other than i n connection 
w i t h a Restructuring, and subject t o Section 5.2, the Company 
may not admit any new member and may not issue a d d i t i o n a l 
membership intere.sts. 
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Section 11.2 Assignments of Interests Generally. 
Other than i n connection wich a Restructuring, and subject to 
Section 5.2, the Member, on the one hand, and the Manager, on 
the other hand, may not, d i r e c t l y or i n d i r e c t l y , s e l l , assign, 
t r a n s f e r , pledge, hypothecate, mortgage or dispose of, by g i f t 
or otherwise, or i n any way encumber ("Assi gn." and such act, 
an "AssignmenlL") a l l or any part of the Member's I n t e r e s t or 
the Manager's r i g h t s and duties hereunder, respectively. 

Section 11.3 Recognition of Assignment by the 
Cgmpany• No Assignment of the In t e r e s t i n v i o l a t i o n of 
Sections 11.1 or 11.2 s h a l l be v a l i d or e f f e c t i v e , and neither 
the Company nor the Member sha." 1 recognize the same f o r any 
purpose. Neither the Company n the Member sha l l incur any 
l i a b i l i t y as a r e s u l t of refusing t o miake any a l l o c a t i o n s or 
D i s t r i b u t i o n s to any Person to whom the Interest i s purported 
to be Assigned i n v i o l a t i o n of Sections 11.1. or 11.2. 

ARTICLE XII 

DISSOLUTION, LIQUIDATION AND TERMINATION 

Section 12.1 No Dissol u t i o n . The death, r e t i r e ­
ment, resignation, expulsion, bankruptcy or d i s s o l u t i o n of the 
Member or the occurrence cf any other event that term.inates 
the continued membership of the Memiber i n the Company s h a l l 
not, i n and of i t s e l f , cause the d i s s o l u t i o n of the Company. 
In such event, the business of the Company s h a l l be continued 
by the Memb>er's successor by law or contract. 

Section 12.2 Events Causing Dissolution. The 
Company s h a l l be dissolved and i t s a f f a i r s s h a l l be wound up 
upon the occurrence of any of the f o l l o w i n g events: 

(a) the w r i t t e n consent of the Member; or 

(b) the entry of a decree of j u d i c i a l d i s s o l u t i o n 
under Section 18-802 of the Delaware Act. 

Section 12.3 Liquidation. Upon d i s s o l u t i o n of the 
Company, the Person or Persons approved by the .Member to carry 
out the winding up of the Company s h a l l immediately com.mence 
to wind up the Company's a f f a i r s ; provided. .however. that a 
reasonable time s h a l l be allowed f o r the orderly l i q u i d a t i o n 
of the assets of the Com.pany and the s a t i s f a c t i o n of l i a b i l i ­
t i e s to c r e d i t o r s so as tc enable the Member to minimize the 
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normal losses attendant upon a l i q u i d a t i o n . The proceeds of 
l i q u i d a t i o n s h a l l be d i s t r i b u t e d i n the following order and 
p r i o r i t y : 

(a) t o secured creditors of the Comipany whether or 
not the Member, and to unsecured c r e d i t o r s other than the 
Member, to the extent otherwise permitted by law, i n satisfac­
t i o n of the l i a b i l i t i e s of the Company (whether by payment or 
the making of reasonable provision f o r payment t h e r e o f ) ; and 

(b) the remainder, to the Member, f i r s t i n s a t i s ­
f a c t i o n of any amounts due as unsecureu c r e d i t s and, there­
a f t e r , i n respect of the Int e r e s t . 

Section 12.4 Termination. The Company s h a l l termi­
nate when a l l of the assets of the Company, a f t e r payment, or 
due provision f o r a l l debts, l i a b i l i t i e s and obl i g a t i o n s , of 
the Company, s h a l l have been d i s t r i b u t e d to the Member i n the 
manner provided f o r i n t h i s A r t i c l e X I I and the C e r t i f i c a t e 
s h a l l have been canceled i n the manner required by the Dela­
ware Act . 

Section 12.5 Claims of the Member. The Member 
shall look s o l e l y to the Company's assets f o r the ret u r n of 
the Capital Contributions, and i f the assets of the Company 
remaining a f t e r payment of or due p r o v i s i o n for a l l debts, l i ­
a b i l i t i e s and o b l i g a t i o n s of the Company are i n s u f f i c i e n t to 
return such Capital Contribution, the Member s h a l l have no 
recourse against the Company. 

ARTICLE X I I I 

MISCELLANEOUS 

Section 13.1 Notices. A l l notices provided for i n 
t h i s Agreement s h a l l be i n w r i t i n g , duly si.gned by the party 
giving such notice, and s h a l l be hand delivered, faxed (with a 
confirming copy sent by f i r s t class mail) or mailed by regis­
tered or c e r t i f i e d mail or overnight courier service, to the 
person and at the address (and, i f applicable, fax number) set 
f o r t h opposite i t s name on Schedule A attached hereto, or at 
such other address (and, i f applicable, fax number) as the 
Member or the Company, as the case may be, may hereafter 
designate by w r i t t e n n o t i c e to the other. A l l such notices 
s h a l l be deemed to have been given when received. 
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Section 13.2 Failure to Pursue Remedies. The 
f a i l u r e of any Person to seek redress for v i o l a t i o n of, or to 
i n s i s t upon the s t r i c t performance of, any p r o v i s i o n of t h i s 
Agreemient s h a l l not prevent a subsequent act, which would have 
o r i g i n a l l y c o n s t i t u t e d a v i o l a t i o n , from having the e f f e c t of 
an o r i g i n a l v i o l a t i o n . 

Section 13.3 Cumulative Remedies. The r i g h t s and 
remedies provided by t h i s Agieement are cumulative and the use 
of any one r i g h t or remedy by any Person s h a l l not preclude or 
waive i t s r i g h t to use any or a l l other remedies. Said r i g h t s 
and remedies are given i n addition to any other r i g h t s the 
par t i e s may have by law, statute, ordinance or otherwise. 

Section 13.4 Binding Effect. This Agreement s h a l l 
be binding upon and inure to the benefit of the Member and, t o 
the extent permitted by t h i s Agreement, i t s successors, legal 
representatives and assigns. 

Section 13.5 I n t e r p r e t a t i o n . A l l references herein 
to " A r t i c l e s . " "Sections" and "Paiagraghs" s h a l l r e f e r to 
corresponding provisions of t h i s Agreement. Whenever the 
words "include." "includes" or "including" are used i n t h i s 
Agreement, they s h a l l be deemed to be followed by the words 
"without l i m i t a t i o n . " The words "hereof." "herein" and 
"hereunder" and words of s i m i l a r import when used i n t h i s 
Agreement s h a l l r e f e r to t h i s Agreement as a whole and not to 
any p a r t i c u l a r provision of t h i s Agreement. Ali. terms defined 
i n t h i s Agreement s h a l l have the defined meanings when used i n 
any c e r t i f i c a t e or other document made or del i v e r e d pursuant 
hereto unless otherwise defined therein. The d e f i n i t i o n s 
contained i n t h i s Agreement are applicable t o the singular as 
well as the p l u r a l forms of such terms and t o the masculine as 
well as to the feminine and neuter genders of such term. Any 
agreement, instrument or stat u t e defined or r e f e r r e d t o herein 
or i n any agreement or instrument that i s r e f e r r e d t o herein 
means such agreement, instrument or statute as from time to 
time am.ended, modified or supplemented, i n c l u d i n g ( i n the case 
of agreements or instruments) by waiver or consent i n w r i t i n g 
and ( i n the case of statutes) by succession of comparable 
successor statutes and references to a l l attachments thereto 
and instruments incorporated therein. References t o a Person 
are also to i t s permitted successors and assigns. I t i s the 
in t e n t of the pa r t i e s hereto that t h i s Agreement s h a l l be an 
e f f e c t u a t i o n of c e r t a i n terms of the A p r i l 8 Agreement and 
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Transaction Agreement consistent w i t h such terms of the A p r i l 
8 Agreement and Transaction Agreement and that the provisions 
of t h i s Agreement should be int e r p r e t e d as subject to and 
int e r p r e t e d to give e f f e c t to the A p r i l 8 Agreement and 
Transaction Agreement. 

Section 13.6 Se v e r a b i l i t y . The i n v a l i d i t y or 
une n f o r c e a b i l i t y of any p a r t i c u l a r provision of t h i s Agreement 
s h a l l not a f f e c t the other provisions hereof, and t h i s Agree­
ment s h a l l be construed i n a l l respects as i f such i n v a l i d or 
unenforceable provision were omitted. 

Section 13.7 Integral;-, ion. This Agreem-^mt c o n s t i ­
tutes the e n t i r e agreement p e r t a i n i n g to the sub:ject matter 
hereof and supersedes a l l p r i o r agreements and understandings 
p e r t a i n i n g thereto other than the A p r i l 8 Agreement, the 
Transaction Agreement and the A n c i l l a r y Agreements. 

Section 13.8 Governing Law. This Agreement and the 
r i g h t s hereunder s h a l l be in t e r p r e t e d i n accordance wit h the 
laws of the State of Delaware, and a l l r i g h t s and remedies 
s h a l l be governed by such laws without regard to p r i n c i p l e s of 
c o n f l i c t of laws, provided that the a r b i t r a t i o n provisions of 
the Transaction Agreement s h a l l be applicable hereto. 

Section 13.9 Amendment.q. Any amendment to t h i s 
Agreement s h a l l be adopted and be e f f e c t i v e as an amendment 
hereto upon execution of a w r i t t e n amendment. 

Section 13.10 Third Party Beneficiaries. Each of 
CSX and NSC s h a l l be a t h i r d - p a r t y beneficiary of t h i s Agree­
ment . 

IN WITNESS WHEREOF, the part i e s hereto have executed 
t h i s Agreement as of the date f i r s t above stated. 

MEMBER: 

CONSOLIDATED RAIL CORPORATION 

By: _ 
Name: 
T i t l e 

:: iCORr'DDSRA;! DDC..VEW 

17 
Draft Jdnt ID, 1997 12:S0PM 
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Schedule A 

Member: Consolidated R a i l Corporation 

Mailing Addres.c;; 

At t e n t i o n : 

Fax Number: 

Ccmpany; 

Mailing Address 

Fax Number: 

[New York Central Lines LLC/ 
Pennsylvania Lines LLC] 

Atten t i o n : 

I:\CORP\CCNFA:L\DIC.NEW 

18 
Draft ."jn« ID, 1997 :2:iCfH 
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RHIBT C-l 

M A S T E R 

T R A C K A G E R I G H T S 

A G R E E M E N T 

THIS AGREEMENT, e n t e r e d i n t o as of t h i s day of 

-9 , by and among NEW YORK CENTRAL LLC, a Delaware 

limic e d l i a b i l i t y company (hereinafter referred to as "NYC";, CSX 

TRANSPORTATION, INC., a V i r g i n i a corporation (hereinafter 

r e f e r r e d co as "CSXT") and NORFOLK SOUTHERN RAILWAY COMPANY, a 

V i r g i n i a corporation, inc l u d i n g i t s subsidiaries and a f f i l i a t e s 

(hereinafter referred to as "NSR"); 

fflTNESSETH: 

WKSREAS, CSX Corporation ("CSX"), parent to CSXT, and 

Norfolk Southern Corporation ("NSC"), parent to N;3R, entered i n t o 

a Transaction Agreement (the "Transaction Agreement") between 

themselves; CSXT, a wholly-owned subsidiary of CSX; NSR; Conrail, 

Inc. ("CRR"); Consolidated Railroad Corporation ("CRC"), a 

wholly-owned subsidiary of CRR; and CRR Holdings LLC; and 

WHEREAS, CSX and NSC have i n d i r e c t l y acquired a l l the 

outstanding c a p i t a l stock of CRR; and 
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WHEREAS, pursuant to the Transaction Agreement, c e r t a i n 

assets of CRC have been allocated to NYC, whi'-h i s a wholly-owned 

subsidiary of CRC, t o be operated by CSXT under the terms of an 

Allocated Assets Operating Agreement (the "CSXT Operating 

Agreement") between NYC and CSXT; and 

WHERtAS, pursuant to the Transaction Agreement, c e r t a i n 

assets of CRC have been allo c a t e d to PRR, which i s a wholly-owned 

subsidiary of CRC, to be operated by NSR under the terms of an 

Allocated Assets Operating Agreement (the "NSR Operating 

Agreement") between PRR and NSR; 

WHEREAS, under the terms and conditions of the Transaction 

Agreement, the pa r t i e s hereto have agreed to grant to each other 

various trackage r i g h t s over the respective former CRC lin e s of 

r a i l r o a d operated by each of the partaies, and i n the i n t e r e s t of 

economy and e f f i c i e n c y of operations, the partaies hereto desire 

to enter i n t o a master agreement to cover various trackage r i g h t s 

arrangements granted NSR over the l i n e s of r a i i r o a a operated by 

CSXT; and 

WHEREAS, the pa r t i e s hereto intend to enter i n t o separate 

addendum to t h i s Agreement, i n a e n t i f y i n g respective segments, 

s p e c i f i c conditon and/or r e s t r i c t i o n s ; and 
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NOW, THEREFORE, the parties hereto, intending to be l e g a l l y 

bound, agree as follows: 

ARTICLE 1. r.P.ANT OF TRACKAGE PIGH- ̂ : OPERATING .a.GREEMENT 

Subject t o the terms and conditions herein provided, NYC, as 

owner, and CSXT, as operator, hereby grant to NSR the r i g h t to 

operate i t s t r a i n s , locomotives, cars and equipment with i t s own 

crews (h e r e i n a f t e r referred to as the "Trackage Rights") over the 

lines of r a i l r o a d ownea by NYC and operated by CSXT, under the 

CSXT Operating Agreement hereinafter r e f e r r e d to as "Sub]ect 

Trackage", upon execution of the "Form A - Track.ige Rights 

Addendum" i d e n t i f y i n g s p e c i f i c trackage r i g h t s arrangem.ents and 

relevant provisions to be attached hereto ana made a part hereof. 

ARTICLE 2. I.TSE OF SUBJECT TRACKAGE 

(a) NSR's use cf the Subject Trackage s h a l l be i n common with 

CSXT and any other user of the Subject Trackage, and CSXT's 

r i g h t to use the Subject Trackage s h a l l not be diminished by 

t h i s Agreement. NYC and CSXT, with the consent of NYC, 

s h a l l r e t a i n the exclusive r i g h t to grant to other persons 

r i g h t s of any nature i n the Subject Trackage. 

3 -
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(b) Except as may otherwise be provided by t h i s Agreement or 

provided under terms of a Form A - Trackage Rights Addendum 

to t h i s Agreement, NSR sh a l l not use any part of the Subject 

Trackage f o r the purpose cf switching, storage or servicing 

of cars or equipment, or the making or breaking up of 

t r a i n s , ox service to an industry, except that nothing 

contained herein s h a l l , upon p r i o r approval of CSXT, 

preclude the emergency use by NSR of such a u x i l i a r y tracks 

as may be designated by CSXT for such purposes. 

(c) Except as may otherwise be provided m t h i s Agreem.ent or 

provided under the cerms of Form A - Trackage Rights 

Addendum to t h i s Agreement, NSR s h a l l have the r i g h t to 

enter on and e x i t from the Subject Trackage only at ( i ) the 

endpoints of the Subject Trackage, or ( i i ) points other than 

the endpoints where NSR may m.ake a connection with i t s 

e x i s t i n g r a i l r o a d l i n e and ;oint CSXT/NSR li n e s (any of the 

foregoing points being hereinafter r e f e r r e d to as a "Point 

of Permitted Entry or E x i t " ) . 

(d) CSXT s h a l l have exclusive control cf the management and 

operation of the Subject Trackage. NSR shaJ1 not have any 

Cxair. against CSXT for l i a b i l i t y on account of loss or 

damage of any kind m the event the use of the Subiect 
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Trackage by NSR i s interrupted or delayed at any time from 

any cause. 

ARTICLE 3. MISCELLANEOW.S .SPFriAT, PROVISIONS 

(a) When operating over the Subject Trackage, NSR's locomotives 

and crews wij.1 be equipped to communicate with CSXT on radio 

frequencies normally ased by CSXT in d i r e c t i n g t r a i n 

movements on the Subject Trackage. 

(b) Procedures for q u a l i f i c a t i o n and occupancy of the Subject 

TracK.aqe w i l l be arranged by the local supervision of each 

c a r r i e r . A l l control and usage w i l i be subject to the 

ooproval of CSXT's representative or his designee. 

(c) Before i t s locomotives enter onto CSXT's trackage, NSR s h a l l 

request permission from CSXT's dispatcher (or other 

designated representative) at Jacksonville, Florida or such 

other l o c a t i o n as CSXT may designate. Further, NSR s h a l l 

ascertain that said trackage i s clear and s h a l l await 

confirmation from said representative that such permission 

has been issued to allow NSR's m.ovements on or over the 

Subject Trackage. Upon completing i t s operations and 

cleari n g the Subject Trackage, NSR w i l l n o t i f y CSXT's 
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d e s i g n a t e d r e p r e s e n t a t i v e t h a t i t has completed i t s 

o p e r a t i o n s and t h a t i t s equipment has cleart^d CSXT's 

t r a c k a g e . Once NSR has n o t i f i e d CSXT's r e p r e s e n t a t i v e t h a t 

i t has c l e a r e d the Sub jec t Trackage, NSR s h a l l no t r een t e r 

t he S u b j e c t Trackage w i t h o u t aga in o b t a i n i n g p e r m i s s i o n f r o m 

CSXT's r e p r e s e n t a t i v e . NSR s h a l l p r o v i d e and m a i n t a i n a t 

i t s expense a l l communicat ion f a c i l i t i e s needed and as may 

be r e q u i r e d by CSXT t o p e r m i t NSR t c use the Sub jec t 

T rackage . 

ARTICLE 4 PAYMENT QT BILLS 

(a) A l l payments c a l l e d f or under t h i s Agreement s h a l l be made 

by NSR wi t h i n t h i r t y (30) days a f t e r the date of the b i l l s 

t h e r e f o r . No payments s h a l l be withheld because of any 

dispute as to the correctness of items i n the b i l l s 

rendered, and any discrepancies reconciled between the 

pa r t i e s hereto s h a l l be adjusted i n the accounts of a 

subsequent m.onth. The records of each party hereto, insofar 

as they pertain to matcers covered by t h i s Agreement, s h a l l 

be open at a l l reasonable times to inspection by the other 

party f o r a period of three (3) years from the date of 

b i l l i n g . 
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(b) B i l l s rendered pursuant to the provisions of t h i s Agreement, 

other than those set f o r t h i n Section 3 of Form A - Trackage 

Rights Addendum, s h a l l include d i r e c t labor and material 

costs, together with the surcharges, overhead percentages 

and equipment rentals as specified by CSXT at the time any 

work IS performed by CSXT for NSR or sh a l l include uctual 

costs and expense, upon mutual agreement of the p a r t i e s . 

ARTICLE 5. MAINTENANCE OF .qURJECT TRACKAGE 

(a) CSXT s h a l l maintain, repair and renew the Subject Trackage 

with i t s own supervision and labor. CSXT s h a l l keep and 

maintain the Subject Trackage i n reasonably good condition 

for the use herein contem.plated, but CSXT does not guarantee 

the condition of the Subject Trackage or that operations 

thereover w i l l not be interrupt e d . CSXT s h a l l take a l l 

reasonable steps to ensure that any i n t e r r u p t i o n s w i l l be 

kept to a minimum. Furthermore, except as may be otherwise 

provided m A r t i c l e 11, NSR sh a l l not by reason of f a i l u r e 

or neglect on the part of CSXT to maintain, repair or renew 

the Subject Trackage, have or make any claim or demand 

against CSXT or i t s parent corporation, subsidiaries or 

a f f i l i a t e s , or t h e i r respective d i r e c t o r s , o f f i c e r s , agents 

or employees f o r any i n j u r y to or death of any person or 
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persons whomsoever, or for any damage to or loss or 

dest r u c t i o n of any property whatsoever, or for any damages 

of any nature suffered by NSR r e s u l t i n g from any such 

f a i l u r e or negle<_. . 

(b) CSXT s h a l l perform, at the expense of NSR, such addit i o n a l 

maintenance as NSR may reasonably require or request. 

ARTICLE 6. CONSTRUCTION AND MAINTENANCE OF CONNECTIONS 

(a) Existing connections or f a c i l i t i e s which are j o i n t l y used by 

the p a r t i e s hereto under e x i s t i n g agreements s h a l l continue 

to be maintained, repaired and renewed by and at the expense 

of the party or p a r t i e s responsible for such maintenance, 

repair and renewal under such agreements. 

(b) I f , i n the opinion of NSR, a new or upgraded connection i s 

required at an e x i s t i n g terminal ("Point of Permitted Entry 

or Exit") other than the endpoints, or, i f i n the opinion of 

NSR, other upgrading, including but not l i m i t e d to switches, 

power switches, signals, communications, etc., i s required 

for operational e f f i c i e n c y , then CSXT w i l l , subject to i t s 

own operational needs, cooperate and NSR w i l l be responsible 

for funding t h a t construction/upgrading at actual cost or a 
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cost mutually agreed to by CSXT and NSR. Such construction/ 

upgrading s h a l l be progressed as follows: 

( i ) NSR or others s h a l l furnish a l l labor and material and 

sh a l l construct such portions of the tracks located on 

the right-of-way of NSR or others which connect the 

respective l i n e s of the parties hereto. 

( i i ) CSXT sha l l f u r n i s h a l l labor and material and s h a l l 

construct such portions of the cracks located on the 

right-of-way operated by CSXT which connect the 

respective l i n e s of the parties hereto. Upon 

termination of t h i s Agreement, CSXT may at i t s option 

remove any p o r t i o n of trackage and appurtenances 

located on right-of-way operated by CSXT, constructed 

as a res u l t of t h i s A r t i c l e , at the sole cost and 

expense of NSR. The salvage material removed s h a l l be 

released to NSR or, as otherwise agreed upon, CSXT w i l l 

c r e d i t NSR the currenc f a i r market value for said 

salvage. 

: i i i ) CSXT w i l l miaintam, repair and renew the constructed/ 

upgraded portions of the tracks located on the r i g h t -

of-way operated by CSXT which connect the respective 
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l i n e s of the parties hereto at the sole cost and 

expense cf NSR. 

ARTICLE 7. ADDITIONS. RETIRE.MFNT.S AND ALTERATIONS 

(a) CSXT, from time to time and at i t s sole cost and expense, 

may make changes i n , additions and betterm.ents to or 

retirements from the Subject Trackage as s h a l l , i n i t s 

judgment, be necessary or desirable for the economical or 

safe operation thereof or as s h a l l be required by any law, 

rul e , r e g u l a t i o n , or ordinance promulgated by any 

governmental body having j u r i s d i c t i o n . Such additions and 

betterments s h a i l become a part of the Subject Trackage and 

such retirements s h a l l be excluded from the Subject 

Trackage. 

(b) I f the p a r t i e s agree that changes i n or additions and 

betterments to the Subject Trackage, including changes i n 

communication cr signal f a c i l i t i e s , are required to 

accommodate NSR's operations beyond that required by CSXT to 

acccmm.odate i t s operations, CSXT s h a l l construct the 

add i t i o n a l or altered f a c i l i t i e s and NSR sh a l l pay to CSXT 

the cost thereof, including the annual expense of 
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maintaining, repairing and renewing such ad d i t i o n a l or 

altered f a c i l i t i e s . 

ARTICLE 8. MANAGEMENT AND OPERATIONS 

(a) NSR s h a l l comply with the provisions of the Federal 

Locomotive Inspection Act and the Federal Safety Appliance 

Act, as amended, and any other federal and state and local 

laws, regulations and rules respecting the operation, 

condition, inspection and safety of i t s t r a i n s , locomotivet, 

cars and equipment while such t r a i n s , locomotives, cars, and 

equipment are being operated over the Subject Trackage. NSR 

sha l l indemnify, protect, defend, and save harmless CSXT and 

I t s parent corporation, subsidiaries and a f f i l i a t e s , and a l l 

of t h e i r respective d i r e c t o r s , o f f i c e r s , agents and 

employees f r o n and against a l l f i n e s , penalties and 

l i a b i l i t i e s imposed upon CSXT or i t s parent corporation, 

subsidiaries or a f f i l i a t e s , or t h e i r respective d i r e c t o r s , 

o f f i c e r s , agents and employees under such laws, rules, and 

regulations by any public a u t h o r i t y or court having 

j u r i s d i c t i o n i n the premises, when a t t r i b u t a b l e solely to 

the f a i l u r e of NSR to comply wit h i t s obligations i n t h i s 

regard. 
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(b) NSR m i t s use of the Subject Trackage s h a l l comply i n a l l 

respects with the safety rules, operating rules and other 

regulations of CSXT, and the m.ovement of NSR's t r a i n s , 

locomotives, cars, and equipment over the Subject Trackage 

shall at a l l times be subject to the orders of the 

trans p o r t a t i o n o f f i c e r s of CSXT. "̂ JSP's t r a i n s s h a l l not 

include locomotives, cars or equip.ment which exceed the 

width, height, weight or other r e s c r i c t i o n s or c.-racities of 

the Subject Trackage as publishea m Railway Line 

Clearances, and no t r a i n shall contain locomotives, cars or 

equipment which require speed r e s t r i c t i o n s or other movement 

r e s t r i c t i o n s below the maximum authorized f r e i g h t speeds as 

provided by CSXT's operating rules ar\d regulations without 

the p r i o r consent of CSXT. 

(c) NSR s h a l l make such arrangements with CSXT as m.ay be 

required to have a l l of i t s employees who s h a l l operate i t s 

t r a i n s , locomotives, cars and equipm.ent over the Sub:}ect 

Trackage q u a l i f i e d for operation thereover, and NSR s h a l l 

pay to CSXT, upon receipt of b i l l s therefor, any cost 

incurred by CSXT i n connection with the q u a l i f i c a t i o n of 

such employees of NSR, as well as the cost of p i l o t s 

furnished by CSXT, u n t i l such time as such employees are 
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deemed by the appropriate examining o f f i c e r of CSXT to be 

properly q u a l i f i e d f o r operation as herein contemplated. 

(d) In the event of any i n v e s t i g a t i o n or hearing concerning the 

v i o l a t i o n of any operating rule or practice by NSR's 

employees while on the Subject Trackage, NSR s h a l l be 

n o t i f i e d i n advance of any such i n v e s t i g a t i o n or hearing, 

and such i n v e s t i g a t i o n or hearing may be attended by any 

o f f i c i a l designated by NSR, and any such i n v e s t i g a t i o n or 

hearing s h a l l be conducted i n accordance with the c o l l e c t i v e 

bargaining agreements, i f any, that pertain to NSR's 

employee or employees required to attend such hearings. 

(e) CSXT sha l l have the r i g h t to exclude from the Subject 

Trackage any employee of NSR determined by the above, to be 

i n v i o l a t i o n of CSXT's rules, regulations, orders, 

practices, or i n s t r u c t i o n s issued by CSXT's Timetable or 

otherwise. NSR s h a l l release, indemnify, defend, and save 

harmless CSXT and i t s parent corporation, subsidiaries and 

a f f i l i a t e s , and a l l of t h e i r respective d i r e c t o r s , o f f i c e r s , 

agents and employees fron- and against any and a i l claims and 

expenses r e s u l t i n g from such exclusion. 
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'f) The t r a i n s , locomotives, cars and equipment of NSR, CSXT, 

i.nd any other present or future user of the Subject Trackage 

or any p o r t i o n thereof, s h a l l be operated without prejudice 

or p a r t i a l i t y to either party and i n such manner as w i l l 

a f f o r d the most economical and e f f i c i e n t m.ovement of a l l 

t r a f f i c . 

(g) I n the event that a t r a i n of NSR sha l l be forced to stop on 

the Subject Trackage, due to mechanical f a i l u r e of NSR's 

equipment, or any other cause not r e s u l t i n g from an accident 

or derailment, and such t r a m i s unable to proceed, or i f a 

t r a i n of NSR f a i l s to m.aintain the speed required by CSXT on 

the Subject Trackage, or i f m emergencies, cr i p p l e d or 

otherwise defective cars are set out of NS.R's t r a i n s on the 

Subject Trackage, CSXT s h a l l have the option to fu r n i s h 

motive power or such other assistance as may bf.- necessary to 

haul, help or push such t r a i n s , locomotives or cars, or to 

properly .-nove the disabled equipment o f f the Subject 

Trackage, and NSR s h a l l reimburse CSXT for the cost of 

rendering any such assistance. 

(h) I f i t becomes necessary t o make repairs to or adjust or 

tra n s f e r the lading cf such crippled or defective cars i n 

order t o m.ove thtm o f f the Subject Trackage, such work s h a l l 
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be done by CSXT, and NSR sha l l reimburse CSXT for the cost 

thereof. 

( i ) In che evenc CSXT ana NSR agree Chat CSXT should reta i n 

employees or provide a d d i t i o n a l employees for the sole 

benefit of NSR, the parties hereto s h a l l enter i n t o a 

separate agreement under which NSR s h a l l bear a l l cost and 

expense f o r any such retained or a d d i t i o n a l employees 

provided, including without l i m i t a t i o n a l l cost and expense 

associated with labor proceccive paym.enCs which are made by 

CSXT and which would noc have been incurred had che retained 

or a d d i t i o n a l employees noc been provided. 

ARTICLE 9. MILEAGE AND CAR HTRr 

All mileage and car hire charges accruing on cars in NSR's 

trains on the Subject Trackage shall be assumed by NSR and 

reported and paid by i t directly to the owner of such cars. 

ARTICLE 10. CLEARING OF WRFCtf.g 

Whenever NSR's use of the Subject Trackage requires 

rerailing, wrecking service or wrecking train service, CSXT shall 

perform or provide such service, including the repair and 

restoration of roadbed, track and structures. The cost, 
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l i a b i l i t y and expensi; of the foregoing, including without 

l i m i t a t i o n loss of, dam.age to, or destruction of any property 

whacsoever and i n j u r y Co and deaCh of any person or persons 

whomsoever or any damage to or destruction of the environment 

whatsoever, i n c l u d i n g without l i m i t a t i o n land, a i r , water, 

w i l d l i f e , and vegetation, r e s u l t i n g therefrom., s h a l l be 

apportioned i n accordance with the provisions of A r t i c l e 11 

hereof. A l l locomotives, cars, and equipment and salvage from 

the same so picked up and rem.oved which i s owned by or under the 

management and concrol of or used by NSR ac che cim.e of such 

wreck, shall be prompCly delivered Co NSR. 

ARTICLE 11. LIABILITY 

For Che purpose of t h i s A r t i c l e 11, the term. "Damage" means 

a l l assess.ments, losses, damages, l i a b i l i t i e s , costs and 

expenses, i n c l u d i n g without l i m i t a t i o n i n t e r e s t , penalties and 

attorneys' and consultants' fees. For the purpose of t h i s 

A r c i c l e 11, Che term "Railroad Consequential Damages" means 

consequential, i n d i r e c t , i n c i d e n t a l or other s i m i l a r damage, 

i n j u r y or loss to e i t h e r NSR or CSXT. The r e s p o n s i b i l i t y between 

and among CSXT and NSR for a l l Damage a r i s i n g out of, i n c i d e n t a l 

to or occurring i n connection with t h i s Agreement s h a l l be 

apportioned as f o l l o w s ; 
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(a) Sole Responsibility: Subject to A r t i c l e 11(e), each 

party s h a l l assume and bear a l l r e s p o n s i b i l i t y for 

Damage to or r e s u l t i n g from i t s own Crains, locomocives 

and equipmenc, including buc noc l i m i t e d to Railears 

and lading i n i t s possession or being handled for i t s 

account, and for the death of or i.njury to i t s own 

employees. 

(b) NSR and CSXT Respons i b i l i t y : Subject to A r t i c l e 11(e), 

the parties s h a l l j o i n t l y and equally (50% NSR and 50% 

CSXT) assume and bear a l l r e s p o n s i b i l i t y f o r a l l 

Damage, other than Damage which i s subject to A r t i c l e 

11 (a) . 

(c) Process: Each party s h a l l be responsible for the 

payment, handling, administration and d i s p o s i t i o n of 

a l l Damage for which i t oears exclusive r e s p o n s i b i l i t y 

under A r t i c l e 11(a), and both pa."ies s h a l l have j o i n t 

r e s p o n s i b i l i t y for the payment, handling, 

adm.inistration and d i s p o s i t i o n of a l l Damage for which 

they are j o i n t l y responsible under A r t i c l e 1 K b ) . In 

assigning :joint r e s p o n s i b i l i t y to both p a r t i e s , i t i s 

not che i n t e n t of t h i s Agreement that the par t i e s w i l l 

a c t u a l l y act j o i n t l y , but rather that the pa r t i e s w i l l 
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agree between themselves on the most p r a c t i c a l and 

e f f i c i e n t arrangements for handling, administering, and 

disposing of Dam.age for which they bear j o i n t 

r e s p o n s i b i l i t y , with tne objective of el i m i n a t i n g 

unnecessary duplication of e f f o r t and minimizing 

o v e r a l l costs. 

(d) Indemnification: Each party to t h i s Agreement 

covenants and agrees to ( i ) f u l l y indemnify and save 

harmless the other parties to th.s Agreement from and 

against any payments which are the r e s p o n s i b i l i t y of 

such party under t h i s Agreement, and a l l expenses, 

inclu d i n g attorney's fees and expenses, and other 

expenses of any court or regulatory proceeding, 

incurred by such other p a r t i e s m defending any claim 

f o r which they are l i a b l e , and ( i i ) defend such other 

p a r t i e s against such claims with counsel selected by 

such party and reasonably acceptable to such other 

p a r t i e s . 

(e) L i m i t a t i o n : A r t i c l e s 11(a) and (b) shall apply only to 

the amount of Dam.age r e s u l t i n g from a single incident 

which IS S25 m i l l i o n cr less. Responsibility f o r 

Damages r e s u l t i n g from a single incident which exceeds 
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$25 m i l l i o n s h a l l be allocated to the extent of such 

excess to CSXT and NSR i n proportion to t h e i r 

respective f a u l t or negligence i n causing such Dam.age, 

subject to tne fol l o w i n g rules: (1) the t o t a l amount 

of Dam.age for which each party would otherwise be 

responsible under A.rticle 11 a) and (b) s h a l l be 

decern.^ led, on a co.mparacive percencage basis; (2) f c r 

each parCy, .mulciply $25 m i l l i o n by Che comparative 

percentage determined for that party i n A r t i c l e 

11(e) (1); (3) the Damage for which each party i s 

responsible i n excess of the amount determined i n 

A r t i c l e 11(e) (2) sheill be allocated between or among 

CSXT and NSR i n proportion to t h e i r respective f a u l t or 

negligence i n causing the Damiage. As used i n t h i s 

A r t i c l e 11(e) only, the term "Damage" s h i i l exclude 

Railroad Consequential Damages (which are always borne 

by the r a i l r o a d which sustained them) and claims for 

exemplary and p u n i t i v e Damages by any party hereto on 

i t s own behalt against another party hereto. By way of 

example, i f Damage from a single incident were $100 

m i l l i o n , of which CSXT would be responsible for $80 

m i l l i o n under A r t i c l e { l l i (a) and (b) and NSR would be 

responsible f o r $20 m i l l i o n under A r t i c l e 11(a) and 

(b), CSXT would be responsible f c r $20 m i l l i o n and NSR 
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would be responsible for $5 mdllion of such Damage 

under A r t i c l e 1 1 ( e ) ( l ) , and the remaining $75 m i l l i o n 

of Damage would be apportioned between or among CSXT 

and NSR i n proportion to t h e i r respective f a u l t or 

negligence i n causing the Damage. Any dispute between 

or among the pa r t i e s hereto m computing the 

comparative percentage, i n determining t h e i r respective 

f a u l t or negligence m causing the Damage or otherwise 

r e l a t i n g to t h e i r respective r e s p o n s i b i l i t i e s for 

Damage a r i s i n g out of, incidental to or occurring i n 

connection with any such incident, i n c l u d i n g any Damage 

exceeding $25 m i l l i o n , shall be submitted for 

r e s o l u t i o n by binding a r b i t r a t i o n pursuant to A r t i c l e 

16. The $25 m i l l i o n amount referred to i n t h i s A r t i c l e 

11(e) may be adjusted every f i v e years f o l l o w i n g the 

date of t h i s Agreement with the p r i o r approval of a l l 

p a r t i e s , which approval may be given or refused at the 

sole d i s c r e t i o n of each party. 

(f) Exceptions: Each party shall assume and bear a l l 

r e s p o n s i b i l i t y f or Dam.age caused by acts or omissions 

of any i t s employees while under the influence cf drugs 

or alcohol and A r t i c l e 11(b' and (e) s h a l l not apply to 

any such Damage. 
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ARTICLE 12. QUaiiS. 

(a) The parties s h a l l agree between themselves on the most f a i r , 

p r a c t i c a l and e f f i c i e n t arrangements for handling and 

administering f r e i g h t loss and damage claim.s with the intent 

that ( i ) each party s h a l l be responsible for losses 

occurring to lading i n i t s possession for the account of 

such party and ( l i ) the pa r t i e s s h a l l follow relevant AAR 

rules and formulas i n providing for the a l l o c a t i o n of losses 

which are e i t h e r of undetermined o r i g i n or m Railears 

handled i n i n t e r l i n e service by or for the account of both 

p a r t i e s . 

(b) Each party s h a l l indemnify and hold harmless the other party 

against any and a l l costs and payments, including benefits, 

allowances, and a r b i t r a t i o n , administrative and l i t i g a t i o n 

expenses, a r i s i n g out of claims or grievances made by or cn 

behalf of or lawsuits brought by or on behalf of i t s own 

employees or t h e i r c o l l e c t i v e bargaining representatives, 

e i t h e r pursuant to employee pr o t e c t i v e conditions imposed by 

a governmental agency upon the agency's approval or 

exemption of t h i s Agreement and operations hereunder or 

pursuant to a c o l l e c t i v e bargaining agreement. I t i s the 

par t i e s ' i n t e n t i o n that each party s h a l l bear the f u l l costs 
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of p r o t e c t i o n of i t s own employees under em.ployee pr o t e c t i v e 

conditions t h a t may be im.posed, and of grievances f i l e d by 

i t s own employees a r i s i n g under i t s c o l l e c t i v e bargaining 

agreements w i t h i t s employees. 

ARTICLE 13. DEFAULT AND TERMINATION 

In the event of any substantial f a i l u r e on the part of NSR 

to perform i t s o b l i g a t i o n s provided under the terms of a Form A -

Trackage Rights Addendum to t h i s Agreement and i t s continuance i n 

such d e f a u l t f o r a period cf s i x t y (60) days a f t e r wriccen nocice 

chereof by c e r c i f i e d mâ -l from CSXT, CSXT shall have che righc at 

i t s option, a f t e r f i r s t giving t h i r t y (30) days w r i t t e n notice 

thereof by c e r t i f i e d m.ail, and notwithstanding any waiver by Ĉ '̂IT 

of any p r i o r breach thereof, to terminate the Trackage Rights and 

NSR's use of the Subject Trackage as granted by the respective 

Form A - Trackage Rights Addendum. The exercise of such r i g h t by 

CSXT s h a l l not impair i t s r i g h t s under t h i s Agreem.ent or any 

cause or causes of action i t may have against NSR for the 

recovery of damages. Upon termination of any p a r t i c u l a r Form A -

Trackage Rights Addendum., t h i s Agreement (Master Trackage Rights 

Agreement) and a l l remaining Form A - Track Rights Addenda s h a l l 

remain i n f u l l force and e f f e c t . 
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ARTICLE 14. REGULATORY APPROVAL 

Both p a r t i e s agree that t h i s Agreement w i l l be j o i n t l y 

submitted to the Surface Transportation Board (STB) for approval 

as part of the Joint Application m Finance Docket No. 333S8. 

ARTICLE 15. ABANDONMENT CF SUBJECT TRACKAGE 

(a) Notwithstanding the provisions of Secticn 5 of Form. A -

Trackage Rights Addendum, CSXT s h a i l have the r i g h t , subject 

to securing any necessary regulatory approval, to abandon 

the Subject Trackage or any portion thereof. Before f i l i n g 

an a p p l i c a t i o n f or regulatory approval of such abandonment, 

CSXT s h a l l give NSR ninety (90)days' advance notice m 

w r i t i n g of i t s i n t e n t i o n to do so i n order that NSR may 

deter.mme whether i t desires to purchase the Subject 

Trackage (or portion thereof) or to discontinue i t s use 

thereof. 

(b) I f NSR desires to purchase che Subject Trackage, i t shall 

submit an c f f e r of f i n a n c i a l assistance under 49 U.S.C. 

Section 10904. In the event CSXT recei^'ps more than one 

such c f f e r , CSXT w i l l exercise i t s s t a t u t o r y r i g h t to 

negotiate with NSR rather chan with the other o f f e r o r i s ) . 

Thereafter, the r i g h t s and obligations of the p a r t i e s m 
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respect to NSR's a c q u i s i t i o n of the Subject Trackage sh a l l 

be governed by applicable provisions of the law. 

;c) In any one of the circumstances l i s t e d below NSR sh a l l be 

deemed to have determined that i t does not desire to 

purchase the Subject Trackage and that i t desires to 

discontinue i t s use thereof: 

( i ) NSR f a i l s to submit an o f f e r of f i n a n c i a l assistance to 

purchase the Subject Trackage w i t h i n the time 

prescribed by statute and applicable regulations, or 

( i i ) NSR, having made an o f f e r of f i n a n c i a l assistance to 

purchase the Subject Trackage, but being unable to 

reach agreement with CSXT as to the sale p r i c e , f a i l s 

w i t h i n the s t a t u t o r y period to request the proper 

regulatory a u t h o r i t y to establish the term.s and 

conditions of the sale, or 

( i i i ) NSR, having requested the proper regulatory a u t h o r i t y 

to e s t a b l i s h the terms and conditions of sale, 

withdraws i t s o f f e r of f i n a n c i a l assistance, or 
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( i v ) NSR, having requested the proper regulatory a u t h o r i t y 

to establish the terms of the sale, r e j e c t s the 

authority's order establishing said terms or f a i l s to 

accept said terms w i t h i n the time prescribed by said 

order. 

In such event NSR sha l l promptly f i l e an a p p l i c a t i o n with 

the proper regulatory a u t h o r i t y seeking approval of the 

discontinuance of i t s operations over che Subject Trackage. 

I f NSR does not f i l e an application seeking approval of the 

discontinuance cf NSR's operations over the Subject Trackage 

w i t h i n ninety (90) days, CSXT shall be deemed to have been 

given NSR's power of attorney to take such action on NSR's 

behalf. 

(d) I n the event any appl i c a t i o n f i l e d by CSXT i s granted but an 

ap p l i c a t i o n f i l e d by NSR under Subarticle 'c) above i s 

denied by the proper regulatory authority, the p a r t i e s s h a l l 

cooperate i n taking such action as i s reasonably necessary 

to e f f e c t a sale of the Subject Trackage to NSR (in c l u d i n g 

securing any necessary regulatory authority) for a pri c e 

consistent with the p r i n c i p l e s of 49 U.S.C. Section 10904. 
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(e) In the event CSXT abandons the Subject Trackage (or portion 

thereof) under circumstances which (because of changes i n 

the law or otherwise) are not susceptible of handling under 

the procedures outlined aoove, the p a r t i e s s h a l l cooperate 

and take such action as i s necessary to assure that NSR 

e i t h e r promptly terminates i t s operations ov^r the segment 

to be abandoned or purchases said segment at a price 

consistent with the p r i n c i p l e s of 49 U.S.C. Section 10904 as 

in t e r p r e t e d on the date of t h i s Agreement. 

(f) I n the event CSXT's a p p l i c a t i o n for a u t h o r i t y to abandon i s 

denied, NSR w i l l withdraw any appl i c a t i o n i t has f i l e d under 

Subarticle (c) above. 

(g) Except as otherwise expressly arreed i n w r i t i n g , i n the 

event any actions taken by the parties under t h i s A r t i c l e 15 

re s u l t i n an o b l i g a t i o n imposed by any competent a u t h o r i t y 

on e i t h e r or both p a r t i e s hereto to protect the interests of 

affected employees, the r e s p o n s i b i l i t y for bearing the cost 

thereof s h a l l be borne by the party which i s the employer of 

the a f f e c t e d employee or employees, notwithstanding the 

m.anner i n which said cost may be apportioned i n any order or 

decision imposing the p r o t e c t i o n . 
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ARTICLE 16. ARBITRATION 

Any dispute, controversy or claim (or any f a i l u r e by che 

parcies co agree on a maCCer as Co which chis Agreemenc exprsssly 

or i m p l i c i t l y contemplates subsequent agreement by L.he par t i e s , 

except for matters l e f t to the oole d i s c r e t i o n of a party) 

a r i s i n g out of or r e l a t i n g to t h i ^ Agreement, or the breach, 

term.ination or v a l i d i t y hereof, s h a i l be f i n a l l y s e t t l e d through 

binding a r b i t r a t i o n by a sole, di.'?interested a r b i t r a t o r i n 

accordance with the Commercial .Arbitration Rules of the American 

A r b i t r a t i o n Association. The a r b i t r a t o r s h a i l be j o i n t l y 

selected by the pa r t i e s but, i f the pa r t i e s do not agree on an 

a r b i t r a t o r w i t h m 30 days a f t e r demand for a r b i t r a t i o n i s m.ade by 

a party, they s h a l l request that the a r b i t r a t o r be designated by 

the .--T.erican A r b i t r a t i o n Association. The award of the 

a r b i t r a t o r s h a l l be f i n a l and conclusive upon the pa r t i e s . Each 

party tc che a r b i t r a t i o n s h a l l pay the com.pensation, costs, fees 

and expenses of i t s own witnesses, experts and counsel. The 

compensation and any costs and expenses of t.he a r b i t r a t o r s h a l l 

be borne equally by the p a r t i e s . The a r b i t r a t o r s h a i l have the 

pC'Wer to require the performance of acts found to be req-'ired by 

th i 5 .-.greei.".ent, and to require t'le cessation or nonperfcrm.ance of 

acts found to be p r o h i b i t e d by chis Agreement. The a r b i t r a t o r 

s h a l l not hj-.ve tho power co awc-d consequential or punitive 
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damages. The a r b i t r a t o r ' s award s h a l l be binding and conclusive 

upon the parties to the f u l l e s t extent permitted by law. 

Judgment upon the award rendered may be entered i n any court 

having j u r i s d i c t i o n thereof, which court may award appropriate 

r e l i e f at law or m equity. A l l proceedings r e l a t i n g to any such 

a r b i t r a t i o n , and a l l testimony, w r i t t e n subm.issions and award, of 

the a r b i t r a t o r t h erein, s h a l l be pr i v a t e and c o n f i d e n t i a l as 

am.ong the p a r t i e s , and sha l l not be disclosed to any t h i r d party, 

except as required by law and except as reasonably necessary to 

prosecute or defend any j u d i c i a l action to enforce, vacate or 

modify such a r b i t r a t i o n award. 

ARTICLE 17. SUCCESSORS .AND ASSIGNS 

(a) Except as provided herein, neither t h i s Agreement (including 

the documents and ̂ .nstruments referred to herein) nor any of 

the r i g h t s , i n t e r e s t s or obligations hereunder, s h a l l be 

assigned by any party, including by operation of law, 

without the p r i o r w r i t t e n consent of the other p a r t i e s , 

except to a c o n t r o l l e d subsidiary, cr i n the case of NYC, to 

CSXT or any a f f i l i a t e of CSXT. 

(b) Any party without the consent of the other party may assign 

a l l of i t s r i g h t s and obligations under t h i s Agreement only 
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to any successor i n the event of a merger, consolidation, 

sale of a l l or s u b s t a n t i a l l y a l l i t s assets, i f such 

assignee executes and delivers to the other party hereto an 

agreement reasonably s a t i s f a c t o r y i n form and substance to 

such other party under which such assignee, which i s 

reasonably s a t i s f a c t o r y to the other party, assumes and 

agrees to perform and discharge a l l the obligations and 

l i a b i l i t i e s of the assigning party; provided that any such 

assignment s h a l l not r e l i e v e the assigning party from the 

performance and discharge of such obligations and 

l i a b i l i t i e s . 

ARTICLE 18. NOTICE 

Any notice required or permitted to be given by one party to 

the other under t h i s Agreement shall be deemed given on the date 

sent by c e r t i f i e d mail, or by such other .means as the p a r t i e s may 

agree, and s h a l l be addressed as follows: 

I f to NYC: (To be furnished) 

I f to CSXT: Assistant Vice President-Joint F a c i l i t i e s 
CSX Transportation, Inc. J200 
500 Water Street 
Jacksonville, FL 32202 
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I f to NSR: Vice President Transportation & Mechanical 
Norfolk Southern Railway Company 
Three Commercial Place 
Norfolk, VA 23510-2191 

Either party may provide changes m the above addresses to 

the other party by personal service or U.S. mail. 

ARTICLE 19. GENERAL PROVISIONS 

(a) This Agreement and each and every provision hereof i s for 

the exclusive benefit of the p a r t i e s hereto and not for the 

bene f i t of any t h i r d party. Nothing herein contained s h a l l 

be taken as creating cr increasing any r i g h t of any t h i r d 

party to recover by way cf damages or otherwise against any 

of the p a r t i e s hereto. 

(b) This Agreem.ent contains the e n t i r e understanding of the 

par t i e s hereto and supersedes any and a l l o r a l 

understandings between the p a r t i e s . 

(c) No term or provision of t h i s Agreement may be changed, 

waived,, discharged cr terminated except by an instrument i n 

w r i t i n g and signed by a l l parties t o t h i s Agreement. 

(d) A l l words, terms and phrases used i n t h i s Agreement s h a l l be 
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construed i n accordance with the generally applicable 

d e f i n i t i o n or meaning of such words, terms and phrases i n 

the r a i l r o a d industry. 

(e) A l l A r t i c l e headings are inserted for convenience only and 

shal l not a f f e c t any interprecacion of chis Agreemenc. 

(f) As used i n t h i s Agreement, whenever reference i s made to the 

t r a i n s , locomotives, cars or equipmen:. of, or i n the account 

of, one of the parties hereto, such expression means che 

t r a i n s , locom.otives, lars and euuipmert i.n the possession of 

or operated by one of the parties and includes such t r a i n s , 

locomotives, cars and equipment \ l i c h are owned by, leased 

to, or i n the account of such party. Whenever such 

locomotives, cars or equipment are owned or leased by one 

party t o t h i s Agreement and are i n the possession cr account 

of the other party to t h i s Agreement, such locomotives, cars 

and equipment s h a l l be considered those of the other party 

under t h i s Agreement. 

(g) This Agreem.ent i s the re s u l t of mutual negotiations of the 

parti e s hereto, neither cf whom, s h a l l be considered the 

dr a f t e r f o r purposes of contract construction. 
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(h) Neither party hereto may disclose the provisions of t h i s 

Agreement to a t h i r d party, excluding a parent, subsidiary 

or a f f i l i a t e company, without the w r i t t e n consent of che 

other party, except as otherwise required by law, regulation 

or r u l i n g . 

ARTICLE 20. INDEMNITY COVERAGE 

As part of the consideration hereof, each party hereby 

agrees that each and a i l of i t s indemnity commitments i n t h i s 

Agreement i n favor of the other party s h a l l also extend to ard 

indemnify the parent corporation, i t s subsidiaries and af f i l ; . a t e s 

of such other party, and a l l of t h e i r respective d i r e c t o r s , 

o f f i c e r s , agents and employees. 
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IN WITNESS WHEREOF, the parties hereto have caused t h i s 

Agreem.ent to be duly executed as of the date f i r s t above w r i t t e n . 

WITNESS NEW YORK CENTRAL LLC. 

By 
T i t l e 

WITNESS CSX TRANSPORTATION, INC. 

By 
T i t l e 

WITNESS NORFOLK SOUTHERN RAILWAY COMPANY 

By _ 
T i t l e 

NYCMSTTR(June 16, 1997! 
TRCRME.2lJune 16, 1997) 
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FORM A 
TRACKAGE RIGHTS ADDENDUM 

This Form A - Trackage Rights Addendum entered i n t o t h i s 

day of , 19 by and among NEW YORK 

CENTRAL LLC, a Delaware l i m i t e d l i a b i l i t y company (hereinafter 

r e f e r r e d t o as "NYC"); CSX TRANSPORTATION, INC., a V i r g i n i a 

corporation (hereinafter r e f e r r e d to as "CSXT"), PENNSYLVANIA 

LINES LLC, a E'elaware l i m i t e d l i a b i l i t y company (hereinafter 

r e f e r r e d t o as "PRR"), and NORFOLK SOUTHERN RAILWAY COMPANY, a 

V i r g i n i a Corporation, i n c l u d i n g i t s subsidiaries and a f f i l i a t e s 

( h e r e i n a f t e r r e f e r r e d to as "NSR"), hereby incorporate by 

reference an addendum to the Master Trackage Righis Agreement 

among NYC, CSXT and NSR dated , 19 governing 

trackage r i g h t s between the parcies. 

SECTION 1. SESCRIgilPN: 

NYC, as owner, and CSXT, as operator, hereby grant to NSR, 

subject t o the terms and con^'* tions of the referenced Master 

Trackage Rights Agreement, and as f u r t h e r governed hereinbelow, 

the righc t o operate i t s crains, locomotives, cars and equipment 

v/ith i t s own crews ^'hereinafter r e f e r r e d to as "Trackage Rights") 

over the f o l l o w i n g segment of NYC's r a i i r o a a .hereinafter 

r e f e r r e d to as "Subject Trackage"): 
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NYC'S r a i i r o a a , between the connection cf the p a r t i e s at 

Junction, Fort Wayne, Indiana at or near Milepost 321.2, and 

connection cf the p a r t i e s to be constructed at Hadley, west of 

Fort Wayne at or near .Milepost 324.8 approxim.ately, a distance of 

approximately 3.6 miles, as marked on Drawing i«o. IN02 attached 

hereto and made a part hereof. 

SECTION 2. RESTRICTION ON IT.̂ K: 

(a) The Trackage Rights herein granted are granted f o r the 

sole purpose of NSR using same for bridge t r a f f i c only between 

the endpoints of Subject Trackage and NSR s.hall not perform a.ny 

loc a l f r e i g h t service whatsoever at any point located on Subject 

Trackage. 

(b) Should the p a r t i e s agree during the term cf t h i s 

Agreement, that NYC's single main track between the terminals of 

S'ubject Trackage i s i n s u f f i c i e n t to accommodate the combined 

volume of the pa r t i e s , then a second main track s h a l l be 

constructed on the n c r t h side of the e x i s t i n g main track between 

the term.inals of Subject Trackage, and NSR and CSXT s h a l l share 

equally m t.he cost of such construction. At the conclusion of 

construction, NYC s h a l l assume ownership of the no r t h track and 
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PRR s h a l l assume cvnership of the south track. This Agreemenc 

s h a l l thereupon be terminated ana superseded by a mutually 

acceptable j o i n t f a c i l i t y agreemenc. 

SECTION 3. COMPENSATION: 

(a) The factor t o be used i n c a l c u l a t i n g payments to be 

made by NSR f o r the Trackage Rights governed by t h i s Addendum 

s h a l l be 29 cents ($0.29) per car mile (hereinafter r e f e r r e d t o 

as the "Current Charge"). 

(b) NSR w i l l pay CSXT a sum computed by m u l t i p l y i n g ( i ) the 

Current Charge, as may be revised i n Sectior 4 of t h i s Addendum 

by ( i i ) the number of cars (loaded and empty), locomotive and 

caboose u n i t s moved by NSR wich i t s own crewi; and power over the 

Subject Trackage by ( i i i ) the miles of S'ubject Trackage used. 

Each locomotive u n i t and caboose, fo r t.he purpose of t h i s 

Addendum, s h a l l be counted as one (1) car. With respect t o 

a r t i c u l a t e d u n i r r , t.he number of cars s h a l l be determined by the 

AAR Car Type code as defined i n the u'MLF.'". S p e c i f i c a t i o n Manual. 

The second numeric i n the Car Type Code f i e l d covering codes "Q" 

and "S" w i l l be the f a c t o r i n determining the car co'wint f o r an 

a r t i c u l a t e d u n i t . For example, AAR Car Type code "S566" would 

eauate t o a f i v e 'E: _ar count as these tvoe cars have f i v e (£>) 
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wells capable of handling f o r t y - f o o t 140'! to f i f t y - f o o t (50') 

containers m each we l l . A single u n i t of RoadRailer-^ equipment 

(or com.parable bim.odai f r e i g h t hauling equipment m e i t h e r NSR's 

or CSXT's account) s h a l l count as one-half (1/2) of a Railcar. 

(c) CSXT sha l l on or about the tenth (10-") day of each 

month rend'r b i l l i n g to NSR f o r NSR's previous month's use of the 

Subiect Trackage com.puted i n accordance wich the terms and 

conditions of t h i s Adde.ndum. 

SECTION 4. REVISION OF CUPREN- CHARGE: 

(a) The Current Charge s h a l l be subject t o change co 

r e f l e c t any increases or decreases i n labor, material and other 

costs as hereinafter provided. 

(b) The Current Charge s h a l l be revised upward or downward 

each year, beginning wich the b i l l rendered f o r the month of July 

f i r s t f o l l o w i n g the "Eff e c t i v e Date" of chis Addendum, to 

compensate f o r the increase or decrease m che cost of labor and 

material, excluding f u e l , as r e f l e c t e d i n the annual Indexes of 

Charge-Out Prices and Wage Rates (1977=100), included i n "AAR 

Railroad Cost Indexes" and supplements thereto, issued by the 

Association of American Railroads ("AAR"). I n making such 

A - 4 

256 



determination, the Fi.nal "Material prices, wage rates and 

supplem.ents combined (excluding f u e l ) " indexes f o r the East 

D i s t r i c t s h a l l be used. The Currenc Charge s h a l l be revised by 

!~?lculaiing the percent of increase or decrease i n the index f o r 

the l a t e s t calendar year as related to the index f o r the previous 

calendar year and applying that percentage to the Current Charge. 

(c) In the event r.he base f o r the Annual Indexes of Charge-

Out Prices and Wage .KaLe.s issuta by tne AAR .s.hall be changed from 

the year 1977 appropriate r e v i s i o n s h a l l be made. I f the AAR or 

any successor organization discontinues p u b l i c a t i o n of the Annual 

Indexes of Charge-Out Prices and Wage Rates, an appropriate 

s u b s t i t u t e f o r determining the percentage of increase or decrease 

s h a l l be negotiated by the par t i e s hereto. In the absence of 

agreement, the p a r t i e s .-shall subm.it the matter t o binding 

a r b i t r a t i o n under terms of A r t i c l e 16 of the Master Trackage 

Rights Agreement. 

(d) At the option of ei t h e r party hereto, the compensation 

provided f o r i n t h i s .ẑ ddendum s h a l l be open f o r renegotiation 

every f i v e (5) years from the E f f e c t i v e Date, as hereinafter 

defined. I n the event the pa r t i e s f a i l to reach agreement upon 

such r e n e g o t i a t i o n , such f a i l u r e s h a l l not c o n s t i t u t e a bre^'ch of 

t h i s Addendum, and the parties s h a l l continue to be bound by the 
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term.s of compensation provided i n t h i s Adde.ndum u n t i l the matter 

i s s e t t l e d or submitted to binding a r o i t r a t i o n . 

SECTION 5. TERM AND TERMINATION: 

(a) This Addendum s h a l l become e f f e c t i v e the l a t t e r of the 

date f i r s t above w r i t t e n , or when regulatory approval i s 

received, the date of such approval and following the e x p i r a t i o n 

cf any time periods required by the issuance of labor notices by 

CSXT ("Effective Date") and s h a l l remain i n e f f e c t u n t i l the 25th 

anniversary of such date, and s h a l l continue i n e f f e c t t h e r e a f t e r 

unless and u n t i l terminated by NSR upon six (6) months w r i t t e n 

notice, or u n t i l termination of the Master Trackage Rights 

Agreement. 

(b) The r i g h t s , b e n e f i t s , duties and o b l i g a t i o n s 

running from or to NSR under t h i s Agreement s h a l l i n a l l events 

expire (except li.-.4bilities i n c urred p r i o r to termination) upon 

the e a r l i e r of ( i ) term.ination of t h i s Agreement or ( i i ) 

termination of the .NSR Operating Agreement (including any 

renewals thereof) and the r i g h t s , b e n e f i t s , duties and 

obl i g a t i o n s running from or to CSXT under t h i s Agreement s h a l l i n 

a l l events expire (except l i a b i l i t i e s incurred p r i o r to 

term.ination) upon the e a r l i e r of ( i ) termination of t h i s 
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Agreement or ( i i ) termination of the CSXT Operating Agreement 

( i n c l u d i n g any renewals t h e r e o f ) ; provided, nowever, that upon 

term i n a t i o n of che NSR Operating Agreement, the r i g h t s , b e n e f i t s , 

duties and obligationi.. running from, or to NSR under t h i s 

Agreement s h a l l run from or to PRR and upon termination of the 

CSXT Operating Agreement, the r i g h t s , b e n e f i t s , duties and 

obligcitions rurming from or to CSXT under t h i s Agreement s h a l l 

run from or to NYC. 

(c) Termination of t h i s Addendum s h a l l not r e l i e v e or 

release e i t h e r party hereto from any ob l i g a t i o n s assumed or from 

any l i a b i l i t y which may have arisen or been incurred by e i t h e r 

p a r t y mider the terms of t h i s Addendum p r i o r to termination 

hereof. 

IN WITNESS WHEREOF, the par t i e s hereto have caused t h i s 

Addendum t o the Master Agreement between the p a r t i e s dated 

, 19 CO be duly executed as of the date 

f i r s t above w r i t t e n . 

WITNESS: NEW YORK CENTRAL LLC 

By: 
( T i t l e ) 

1. - 7 
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WITNESS: CSX TRANSPORTATION, INC. 

By: 
( T i t l e ) 

WITNESS: NORFOLK SOUTHERN RAILWAY COMPANY 

( T i t l e ) 

WITNESS: PENNSYLVANIA LINES LLC 

By: 
( T i t l e ) 

TA03 (June 14, 1997) 
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ASSIGNMENT AND ASSUMPTION AGREEMENT 

THIS .-.SSIGlKEXr AN.O .ASSUÎ PTION A3-REEMENT ("Agree.ment") 
IS made as of t h i s day of , 19 , by 
and a-mong CONSCLIDA.TSD PAIL CORPORATION (hereinafter referred tc 
as "Conrail":, PENNSYLVANI.A LINES LLC 'hereinafter referred to as 
"PRR"; and CSX TRANSPORTATION, INC. (hereinafter referred to as 
"CSXT", included as a signatory f o r purposes of acknowledgment 
and consent; . 

WITNESSETH 

WHEREAS, CSX Ccrpcration ("CSX"), parent to CSXT, and 
Norfolk Southern Corporation ("NSC"), parent to Norfolk Southern 
Railway Com.pa.ny ("NSR"), have entered i n t o a Transaction 
Agreement (the "Transaction Agreement") between them.selves; CSXT, 
a wholly-owned subsidiary of CSX; NSR; Conrail, Inc. ("CRR"); 
Conra_l, a wholly-cwned subsidiary of CRR; and CRR Holdings LLC; 
and 

WHEREA.S, CSX and NSC have i n d i r e c t l y acquired a l l the 
outstanding c a p i t a l stock of CRR; and 

WHEREAS, pursuant to the Transaction Agreement, c e r t a i n 
assets cf Conrail have been allocated tc NYC, which i s a wholly-
owned subsidiary of Conrail, to be operated by CSXT under the 
term.s of an Allccated Assets Operating Agreem.ent (the "CSXT 
Operating Agreem.ent") between .NYC and CSXT; and 

WHEREAS, pursuant to the Transaction Agreem.ent, c e r t a i n 
assets of Ccnrail have been a l l c c a t e d to PRR, which i s a wholly-
owned subsidiary of Conrail, to be operated by NSR under .he 
terms c f an Allccated Assets Operating Agreement (the "NSR 
Operati.ng Agreem.ent"" between PRR and NSR; and 

WHERE.̂ 'S, PRR desires to assum.e and succeed to r i g h t s 
a.nd o b l i g a t i o n s of Conrail to c e r t a i n Trackage Rights Agreeme.nt 
dated December 23, 1984, as supplemented, by ana between Ccnrail 
and CSXT re l a t e d to Ccnrail trackage r i g h t s ever the CSXT r a i l 
li.ne between Crawfordsville, Indiana and Lafayette Junction, 
India.na, a copy cf which i s attached hereto as Exhibit 
(hereinafter "Trac(<age Rights Agreement"!; and 

WHEREA.S, Ccnrail, PRR and CSXT aesire to enter into a 
w r i t t e n agreement i.n crder tc e f f e c t v a t e such an assigr..T.ent, 
succession and assu.mpricn; 

NOW, THEREFORE, i n terms of ccnsideration of the 
A c q u i s i t i c n Agreer.e.nr, tne premises, the mutual covenants 
he r e i n a f t e r set f c r t h , and other good and valuable ccnsideratic.n, 
the receipt of whicn is hereby ackncwlecged, the part i e s neretc. 
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each intending to be l e g a l l y bound, do hereby agree as follows: 

1. CONSENT 

In accordance wit h A r t i c l e 15 of the General Conditions of 
the Trackage Rights Agree.ment, CSXT hereby acknowledges ana 
consents to Conrail's assignment to PRR cf a i l Conrail's r i g h t s 
and o b l i g a t i o n s m the Trackage Rights Agreeme.nt. 

2. ASSIGNMENT, SUCCESSION AND ASSL^^PTICN 

Conrail hereby gives and assigns to PRR e l l of Conrail's 
r i g h t s under and i n t e r e s t s m the Trackage Rights Agree.ment, and 
appoints PRR as i t s successor thereto. PRR nereby accepts such 
assignment and succession, and assum.es as duties, obligations and 
l i a b i l i t i e s of Conrail under the Trackage Rights Agreement from 
and a f t e r the E f f e c t i v e Date as defined hereinafter. I t i s the 
inte n t of the p a r t i e s hereto that PRR ass-ume the e n t i r e t y of 
Conrail's r i g h t s and obligations under the Trackage Rights 
Agreement f o r the term thereof, and that Conrail s h a l l have no 
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f u r t h e r r i g h t , o b l i g a t i o n or in t e r e s t thereunder from, and a f t e r 
the E f f e c t i v e Date cf t h i s Agreem.ent. 

5 . I NDE.MN I FI CAT I ON 

PRR hereby agrees to indemnify Conrail, and hold i t harm.less 
from any l i a b i l i t y i n connection with the o b l i g a t i o n s assumed by 
PR.R under t h i s Agreement, from and a f t e r the E f f e c t i v e Date 
hereof. Conrail hereby agrees to indemnify PRR, and hold PRR 
harmdess frcm any l i a b i l i t y m connection with such o b l i g a t i c n s 
p r i c r to the e f f e c t i v e date hereof. Conrail agrees to give or 
cause to be given tc PRR prom.pt notice of any action, claim or 
proceeding asserted cr co.mmenced that m.ight r e s u l t i n any loss, 
claim, damage, l i a b i l i t y or expense which cculd be made the basis 
for indemLnification, and PRR m.ay p a r t i c i p a t e m and assum.e the 
defense of any such action, claim or proceeding. No such action, 
ciai.m. or proceeding s h a l l be s e t t l e d without the p r i o r w r i t t e n 
co.nsent of PRR. 

4. STB AUTHORITY 

This Agreement w i l l be j o i n t l y submitted to the Surface 
Transportation Board f o r approval as part cf CSXT's and NSR's 
Joint A p p l i c a t i o n i n Finance Docket No. 33388. 

5. CONDITION PRECEDENT 

is Agreement and the assignment, succession a.nd assumption 
evidenced hereby are expressly conditioned upon CSXT and NSR's 
a c q u i s i t i o n cf Conrail. In the event that such a c q u i s i t i o n does 
not taKe place as anticipat e d , for any reason whatsoever, t h i s 
Agreem.ent and zhe assignment, succession a.nd ass'umpticn evidenced 
hereby s.nall ce n u l l and void, and wit.hout force or e f f e c t . 

6. GENERAL 

(a) This Agreement s h a l l be construed and enforced i n 
accordance w i t h the laws of the State of Indiana. 

(b) This A.gree.ment s h a i l be binding upon the p a r t i e s hereto 
and t h e i r respective successors and assigns. This 
Agree.ment and a l l r i g h t s hereunder may not be assigned 
by eit.her party except upon the p r i o r v;ritten consent 
of the other party, which sha^l not unreasonably be 
withheld. 

(c) PRR, Conrail and CSXT do hereby warrant, each tc the 
others, that ( i ) i t i s a ccrpcration duly authorized 
and e x i s t i n g under the laws cf the C cmirionweaith of 
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V i r g i n i a , State cf Pennsylvania and Commonwealth of 
V i r g i n i a , r e s p e c t i v e l y ; ( l i ) i t i s l e g a l l y capable of 
entering i n t o and car r y i n g out the term.s cf t h i s 
Agreem.ent; ( l i i ) the perscn executing t h i s Agreement on 
i t s behalf i s duly authorized tc l e g a l l y bind the 
corporation .hereunder; and (iv) neither the entering 
i n t o nor perforr.ance of t h i s Agreem.ent s h a l l r e s u l t i n 
a breach of any applicable law, regulation, judgment cr 
order. 

(d) Except for o b l i g a t i c n s under the Trackage Rights 
Agreement s p e c i f i c a l l y assumed by PRR herein, nothing 
contained i n t h i s Agreement i s intended to nor s h a l l i t 
be construed to confer upon any party other than PRR, 
Conrail or CSXT and t h e i r respective successors and 
assigns, ar.y r i g h t or b e n e f i t whatsoever under or by 
reason of t h i s Agreement. 

(e) The E f f e c t i v e Date of t h i s Agreem.ent s h a l l be the 
e f f e c t i v e date of an STB decision authorizing the 
a c q u i s i t i o n of Conrail by NSR and CSXT. 

IN WITNESS WHEREOF, the p a r t i e s hereto, by t h e i r duly 
authorized representatives, have executed t h i s Assignment and 
Ass'umption Agreement as of the date f i r s t hereinabove w r i t t e n . 

AS TO: 
CONSOLIDATED RAIL 5RP0RATI0N 

AS TO: 
PENNSYLVANIA LINES LLC 

3y 
As I t s 

By 
As I t s 

TO ACKNOWLEDGE AND CONSENT; 
CSX TRANSPORTATION, INC. 

Bv 
/IS I t s 

A:\AS:5 6-6-9 
?r:n;ea .'-r.e 1', 195 
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THIS SL'PPLEI^ENTAL AGREEMENT, e n t e r e d i n t o as o f t h i s / S W day 

o f : ̂  , r . : , 19f;f:( by a n d be tween CSX TRANSPORTATION, 
/ 

INC. (hereinafter referred t o as "CSXT" or "Owner") and 

CONSOLIDATED PAIL COKPOPJVTION (hereinafter re..erred t o as 

"Conrail" or "User"); 

WHEREAS, Seaboard System Railroad, Inc. , predecessor company 

of CSXT, and Conrail entered i n t o an agreement dated December 2 0, 

1984 (hereinafter referred t o as the "Agreement") providing for 

Conrail's trackage r i g h t s over CSXT berween Ajces near 

Crawfordsville and Lafayette Junction, Indiana; and 

WHEREAS, pursuant to the terms of the Agreement, CSXT 

constructed ard maintained a cormecting -crack f o r Conrail's 

access t o Norfolk and Western Railway Coapany's ;.v&W) trackage at 

Lafayette Junction, Indiana; and 

WHER(E1AS, under t.he so-called Lafayette Relocation Project, 

the above mentioned connecting track w i l l be removea and a new 

CSXT'N&W connection w i l l be i n s t a l l e d near Smith Street at New 

Lafayette Junction, Indiana; and 

WHEREAS, the parties hereto desire t o amend the Agreement t o 

provide f o r Conrail's use of the new CSXT/N&W connection and 

eliminate any reference to Conrail's maintenance obligations f o r 

use of the former connecting t r a c k ; 
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p. 9^ 

NOW THEREFORE, the p a r t i e s hereto mutually agree as follows: 

1. Section 1 of the Agreement s h a l l be replaced by the 

follo w i n g : 

"SECTION 1. GRANT OF TPACKAGE RIGHTS 

Subject t o the terms and conditions herein provided, Owner 

hereby grants t o User the r i g h t t o operate i t s t r a i n s , 

locomotives, cars and equipment w i t h i t s own crews (hereinafter 

referred t o as "Trackage Rights") over the fol l o w i n g segment of 

Owner's r a i l r o a d shown on Drawing NO. 149-B-3 dated May 22, 1984, 

attached hereto, made a part hereof and marked "Exhibit I " 

(hereinafter r e f e r r e d to as the "Joint Trackage"): 

Between the track connection of User and Owner at Ames near 
Crawfordsville, Indiana and the turnout of the new CSXT/N«iW 
connection t r a c k to be constructed near Smith Street at New 
Lafayette Junction, Indiana, including necessary head and 
t a i l operating room, a distance of approximately 27.6 miles. 
The new CSXT/NiW connection track i s shown on CSXT's Drawing 
No. 3-Z-014, dated June 19, 1989, l a s t revised November 30, 
1993, attached hereto and made a p a r t hereof as Exhibit "A". 
The J o i n t Trackage s h a l l include the main running tracks, 
oassing tracks, crossovers and appurten mt f a c i l i t i e s , but 
sha l l not include any terminal and/or yard tracks and 
related f a c i l i t i e s , c o n s t i t u t i n g Owner's main l i n e of 
r a i l r o a d between said s t a t i o n s . " 

2. The Agreement i s hereby f u r t h e r amended to delete 

Section 4(a) i n i t s e n t i r e t y and any other reference to Conrail's 

maintenance o b l i g a t i c n s of the former connecting track between 

CSXT a.nd N&W which located south of the crossing at Lafayette 

Ju.nction, Indiana. 

2 
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3. This Supplemental Agreement s h a l l be e f f e c t i v e upon the 

date the new CSXT/NiW connection track to be constructed near ' 

Smith Street at New Lafayette Junction, Indiana i y placed i n 

service. 

4. Except as herein supplemented and aicended, the 

Agreement i s i n a l l respects reaffirmed. 

IN WITNESS WHEREOF, the p a r t i e s hereto have executed t h i s 

Supplemental Agreement i n duplicate as of the day and year f i r s t 

above w r i t t e n . 

WITNESS 

WITNESS 

CSX TRANSPORTATION, INC. 

By_ 2 T i t l e ; 
AssiiTino Vies ?r3Sid3nt 
Joint " u c i l i t l c s 

CONSOLIDATED R A I L CORPORATION 

T i t l e 
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p. ̂  

THIS SUPPLEMENTAL AGREEMENT, made t h i s 9th day of 

'-oruarv ' 1988, by and between CSX TRANSPORTATION, INC. 

(hereinafter r e f e r r e d to as "Owner"), and CONSOLIDATED RAIL 

CORPORATION (herei n a f t e r referred to as "User") . 

WHEREAS, pursuant to the terms of an Agreement dated 

December 20 , 1984, b.^tween SEABOARD SYSTEM RAILROAD, INC. 

predecessor of Owner, and User, User enjoys trackage r i g h t s over 

trackage of Owner between Crawfordsville and Lafayette, IN; and 

WHEREAS, User desires to be released from any 

obligations t o p a r t i c i p a t e in Owner's cost of additions and 

betterments required f or operations of other than User on the 

Joint Trackage; and 

WHEREAS, i n the event of Owner's abandonment of a 

portion or a l l of the Joi n t Trackage, User desires that i t 

possess a r i g h t t o o f f e r to acquire from Owner, the segment 

proposed for abandonment; and 

WHEREAS, Owner i s agreeable to the aforesaid 

modifications. 

NOW, THEREFORE, the parties hereto, intending to be 

legally bound, mutually agree as follows: 

- 1 -
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I 

ARTICLE 3 of the General Conditions of said Agreement 

of December 20, 1984, i s hereby amended i n i t s e n t i r e t v 

to read as follows: 

ARTICLE 3. ADDITIONS, RETIREMENTS AND 

ALTERATIONS 

(a) Owner, from time to time and at i t s sole cost and 

expense, may make f.uch changes i n , additions and 

betterments t o , or retirements from the J o i n t 

Trackage as s h a l l , i n i t s judgment, be necessary 

cr desirable f o r the economical or safe operation 

thereof, or as s h a l l be required by any law, r u l e , 

r e g u l a t i o n , or ordinance promulgated by any 

governmental body having j u r i s d . c t i o n . Such 

additions and betterments s h a l l become a part of 

the Joint Trackage a'd such retirements s h a l l be 

excluded from the Joint Trackage. 

(b) I f the p a r t i e s agree that changes i n or additions 

and betterments to tb ' i Joint Trackage, including 

changes i n communication or signal f a c i l i t i e s , are 

required to accommodate User's operations beyond 

that required by Owner to accommodate i t s own 

operations. Owner s h a l l construct thz a d d i t i o n a l 
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or altered f a c i l i t i e s and User s h a l l pay to Owner-, 

the cost thereof, including the annual expense of 

maintaining, r e p a i r i n g , and renewing such 

additi o n a l or a l t e r e d f a c i l i t i e s . 

2. ARTICLE 5 (b) of the General Conditions of said 

agreement of Dece.mber 20 , 1984, i s hereby amended i n i t s 

e n t i r e t y to read as fol l o w s : 

ARTICLE 5 . .>̂ NAGEMENT AND OPESATICN 

(b). User i n i t s use of the Joint Trackage w i l l comply 

in a l l respects w i t h the operating rules and 

regulations of Owner, and the movement of User's 

t r a i n s , locomotives, cars, and equipm.ent over the 

Joint Trackage s h a l l at a l l ti.mes be .subject to 

the orders of the t r a n s p o r t a t i o n o f f i c e r s of 

Owner. 

User's t r a i n s s h a l l not include locomotives, cars 

or equipment which exceed the width, height, 

weicht or other r e s t r i c t i o n s or capacities of the 

Joint Trackage as published i n Railway Line 

Clearances, and no t r a i n s h a l l contain 
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locomotives, oars or equipment which require speed 

r e s t r i c t i o n s or other m.ovement r e s t r i c t i o n s below 

the m.axi.mum authorized f r e i g h t speeds as provided 

by Owner's operating rules and regulations without 

the p r i o r consent of Owner. User s h a l l indemnify, 

protect, defend, and save harmless Owner and i t s 

o f f i c e r s , agents and employees from and against 

a l l l i a b i l i t i e s when a t t r i b u t a b l e solely to the 

f a i l u r e of User to comply with the provisions of 

t h i s s u b a r t i c l e . 

3. ARTICLE 13 of the General Conditions of said Agreement 

of December 20, 1984, i s hereby amended i n i t s e n t i r e t y 

to read as follows: 

ARTICLE 13. ABANDONMENT OF JOINT TRACKAGE 

(a) Notwithstanding the provisions of Section 8 of 

t h i s Agreem.ent, Owner s h a l l have the r i g h t , 

subject to securing any necessary regulatory 

approval, to abandon the Joint Trackage or any 

port i o n thereof. Before f i l i n g an ap p l i c a t i o n for 

regulatory approval of such abandonment. Owner 

s h a l l give User 90 days' advance notice i n w r i t i n g 

of i t s i n t e n t i o n to do so i n order t h a t User may 

- 4 -
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p./o 

determ.me whet.her i t desires to purchase the Joint 

Trackage (or portion thereof) or to discontinue 

i t s use thereof. 

(b) I f User desires to purchase the Joint Trackage, 

i t s h a l l submit an c f f e r of f i n a n c i a l assistance 

under 49 U.S.C. Section 10905. In the event the 

o f f e r meets the requirements of the aforesaid 

sections and Owner receives more than one such 

o f f e r . Owner w i l l exercise i t s s t a t u t o r y r i g h t to 

negotiate with User rather than with the other 

o f f e r o r ( s ) . Thereafter, the r i g h t s and 

obligations of the pa r t i e s i n respect to User's 

a c q u i s i t i o n cf the Joint Trackage s h a l l be 

governed by applicable provisions of the law. 

(c) In any one of the circumstances l i s t e d below User 

s h a l l ''̂e deemed to have determined that i t does 

not desire to purchase the Joint Trackage and that 

I t desires to discontinue i t s use thereof: 

(1) User f a i l s to submit an o f f e r of f i n a n c i a l 

assistance to purchase the Joint Trackage 

w i t h i n the time prescribed by statute and 

applicable regulations, or 

- 5 -

275 



p.! I 

(2) User, having m.ade an c f f e r of f i n a n c i a l 

assistance to purchase the Joint Trackage, 

but being u.nable to reach agreem.ent with 

Owner as to the sale price, f a i l s w i t h i n the 

s t a t u t o r y period tc request the proper 

r e g u l a t o r y a u t h o r i t y to establish the terms 

and conditions of the sale, or 

(3) User, having requested the proper regulatory 

a u t h o r i t y to establish the terms and 

conditions of sale, withdraws i t s o f f e r of 

f i n a n c i a l assistance, or 

(4) User, having requested the proper regulatory 

a u t h o r i t y to establish the term.s of the sale, 

r e i e c t s the authority's order establishing 

said term.s or f a i l s to accept said terms 

w i t h i n the time prescribed by said order. 

In such event User s h a l l promptly f i l e an application with the 

proper regulatory a u t h o r i t y seeking approval of the 

discontinuance of i t s operations over the Joint Trackage. 

(d) In the event any ap p l i c a t i o n f i l e d by Owner i s 

granted but an ap p l i c a t i o n f i l e d by User under 

- 6 -
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subsection 'c) above is denied by the proper 

reculatorv a u t h o r i t y , the p a r t i e s s h a l l cooperate 

• 
in takinc such action as i s reasonably necessary 

to e f f e c t a sale of the J o i n t Trackage to User 

(including securing any necessary regulatory 

authority) for a price consistent w i t h the 

p r i n c i p l e s of 49 U.S.C. Section 10905. 

(e) In the event Owner abandons any po r t i o n (or a l l ) 

of the Joint Trackage under circumstances which 

; (because of changes i n the law or otherwise) are 

not susceptible of handling under the procedures 

outlined above, the p a r t i e s s h a l l cooperate and 

; take such acticn as i s necessary to assure that 

; User e i t h e r promptly terminates i t s operations 

[ over the segment to -be abandoned or purchases said 

seam.ent at a price consistent w i t h the p r i n c i p l e s 

of 49 U.S.C. Section 10905 as in t e r p r e t e d on the 

• 
date of t h i s Agreement. 

(f) In the event Owner's ap p l i c a t i o n f o r a u t h o r i t y t o 

• 
abandon i s denied, User w i l l withdraw any 

application i t has f i l e d under subsection (c) 

above. 

- 7 -

277 



(g) Except as o t h e r w i s e e x p r e s s l y agreed i.n w r i t i n g , 

i n the event a.ny a c t i o n s taken by the p a r t i e s 

under t h i s A r t i c l e 13 r e s u l t i n an o b l i g a t i o n 

i.mposed by any competent a u t h o r i t y on e i t h e r or 

b c t h p a r t i e s h e r e t o t o p r o t e c t ..he i n t e r e s t s o f 

a f f e c t e d em.ployees, the r e s p o n s i b i l i t y f o r b e a r i n g 

the cost t h e r e o f s h ? t l be borne by the p a r t y wh ich 

i s the employer o f the a f f e c t e d em.ployee o r 

employees, n o t w i t . h s t a n d i n g the .manner i n wh ich 

sa id cost may be a p p o r t i o n e d i n any order o r 

d e c i s i o n i r . pos ing the p r o t e c t i o n . 

- 8 -
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4. Except as s p e c i f i c a l l y modified cr amended herein, a l l • 

of the term.s and conditions of the Agreement dated December 20, 

1984, s h a l l be and re.main i n f u l l force and e f f e c t . 

IN WITNESS WHEREOF, the pa r t i e s have caused t h i s 

Supplemental Agreem.ent to be duly executed the day and year 

f i r s t w r i t t e n above. 

Witness: CSX TRANSPORTATION, INC, 

-^>^l^^^^e^^>vx. By 
Senior Vic^ President 
Transportation 

Witness: CONSOLIDATED RAIL CORPORATION 

By: ^ S 2d^^T>-J 
-General Manager^Contract 

- 9 -
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AGREE.VEN": 

Dated as of 

between 

SEABOARD SYSTE.M PJMLROAD, INC. (Owner) 

and 

CONSOLIDATED RAIL CORPORATION (User) 

Relating to Trackage Rights Over the Tracks 
cf Seaboard Syste.m Railroad, Inc. (Owner) 

Between Cr a w f o r d s v i l l e , IN and Lafavette, IN 
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THIS AGREE.MENT, e n t e r e d m t c as c f t ' r . is ^ C , / ^ day of 

1?? by and between SEABOAPD SYSTEM RAILROAD, 

INC. ( h e r e i n a f t e r r e f e r r e d t c as 'Owner") and CONSOLIDATED RAIL 

CORPORATION ( h e r e i n a f t e r r e f e r r e d t c as "User") , 

WHEREAS, Seaboard owns and operates a li.ne c f r a i l r o a d 

between C r a w f o r d s v i l l e , I n d i a n a , and L a f a y e t t e , I n d i a n a ; and 

WHEREAS, C c n r a i l d e s i r e s t c operate over Seaboard's t r a c k 

between t he connection o f i t s t r a c k w i t h Seaboard a t Ames near 

C r a w f o r d s v i l l e , I n d i a n a , and a new connection t r a c k t c be b u i l t 

near t h e c r o s s i n g c f N o r f c l k end Western Railway Ccmpa-.y' s 

( h e r e i n a f t e r r e f e r r e d t c as "!:w") tr a c k s and Seaboard's t r a c k a t 

L a f a y e t t e J u n c t i o n , near L a f a y e t t e , I n d i a n a . 

NOW T.HEREFORE, the p a r t i e s h e r e t o , i n t e n d i n g t o be l e g a l l y 

bound, agree as f o l l o w s : 

SECTION 1 . GRANT Or TPĴ .CKAGE FIGHTS 

Subject t c t h e ter.'-s and c o n d i t i o n s h e r e i n provided. 

Owner hereby grants t o User the r i g h t t o operate i t s t r a i n s , 

l o c o m o t i v e s , cars, and ecuipme.nt w i t h i t s own crews ( h e r e i n ­

a f t e r r e f e r r e d to as the "Trackage Rights") over the f o l l o w i n g 

segment c f Owner's r a i l r o a d shewn cn Drawing No. 149-B--8 dated 

.Mav 22, 1984, attached h e r e t o , r.ade a p a r t hereof and marked 

" E x h i b i t I " ( h e r e i n a f t e r r e f e r r e d t c as the " J o i n t Trackage"). 

Between the t r a c k c o n n e c t i o n c f User and Owner a t Ames 
near C r a w f o r d s v i l l e , India.na, and the t u r n o u t o f the 
co n n e c t i o n t r a c k t o be c o n s t r u c t e d i n Owner's t r a c k f o r 
access t o NW's t r a c k a t L a f a y e t t e J u n c t i o n , I n d i a n a , a 
d i s t a n c e of e p p r o x i m a t e l v 27.3 m.iles. Said trackage t o 
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include the main running tracks, passing tracks, crossovers 
and appurtenant f a c i l i t i e s , not i n c l u d i n g any term.inal 
and,''or yard tracks and related f a c i l i t i e s , c o n s t i t u t i n g 
Owner's mjin l i n e c f r a i l r o a d betwev=n said stations. 

SECTION 2. GENER--.L CONDITIONS - FOPĴ  A. 

Except as ot.herwise may be provided below, t h i s 

Agreement i s subject to and shal_ be governed by the "General 

Conditions - Form A", of even date herewith attached hereto, 

.made a part hereof and incorporated herein by reference with the 

same force and e f f e c t as i f set f c r t h at length herein. 

SECTION 3. CO.MPENSATION.. 

(a) The f a c t o r to be used i n c a l c u l a t i n g payments to 

be m.ade by User for the Trackage Rights covered by t h i s 

Agre..m.ent s h a l l be twenty-two cents (SO.22) (hereinafter 

referred tc as the "Base Charge"). I r r e s p e c t i v e cf User's use 

of the Jc i n t Trackage, a.-.d notwithstanding the provisions of 

t h i s Secticn 3 , the mmim.um t o t a l payments per annum to be r.ade 

by User f c r the use cf the Joint Trackage, and notwithstanding 

th(- provisions cf t h i s Section 2, the m.inim.um t o t a l paym.ents per 

an-.um t c be m.ade by User for the use of the Jo i n t Trackage sh a l l 

be S18,GC0 (he r e i n a f t e r referred t c as the ".Minimum. Annual 

Charge"). The f i r s t annual, period to which said Minimum Annual 

Charge sh a l i be applicable s h a l l ccmr.ence on the F i r s t day of 

the .month m which User agrees tc operate over the Jcint 

Trackace. 

2 

282 



(b) User w i l l pay Owner a sum computed by 

m u l t i p l y i n g : ( i ) the Base Charge, as may be revised i n 

accordance w i t h A r t i c l e 2 cf the General Conditions - Form, A by, 

( i i ) the .number of cars i loaded or empty) , locomotive, and 

caboose u n i t s m.oved by User w i t h i t s own crews and pcwer over 

the J o i n t Trackage by ( l i i ) the m.iles of J c i n t Trackage •:sed. 

Each locomotive u n i t and each caboose, for t.he purpose of t.his 

Agree.ment, s h a l l be counted a.", one car. 

(c) .At the end cf each month. User w i l l furnish to 

Owner a statement cf the .nu-mber cf cars, loccm.ctiveo , cab'.^oses, 

and t o t a l car m.iles operated by User ovsr the Joi n t Trackage 

during the m.onth. Based cn t h i s statement. Owner w i l l render t o 

User a b i l l , com.puted m accordance with the provisions of t h i s 

Section 3, f c r User's use cf the Joint Trackage. 

SECTION 4. CONSTRUCTION AND .MAINTENANCE CF CONNECTIONS. 

(a) User agrees th a t a proposed new connection track 

between Ow.ner and NW south cf the crossing at Lafayette 

Junction, IN, s h a l l be constructed and .maintained at User's sole 

expe.nse. User agrees that Owner .may et i t s option charge User a 

f l a t annual fee, 5uo;ect tc escalation, f c r tne maintenance of 

the connection track on Owner's right-cf-way which s h a l l be 

Owner's system, average ccst f or sim i l a r track. Owner agrees 

that i t w i l l , at User's request, commence construction cf tha t 

p o r t i o n cn t.he connection located c i Owner's right-cf-way a f t e r 

3 
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a p p r o p r i a t e deposit has been made by User. Said proposed 

c o n n e c t i o n i s shown on tne plan -:ittached h e r e t o , m.ade a p a r t 

h e r e o f and rarke d " F x h i c i t I I " . 

(b) E x i s t i n g oc.nnecticns or f a c i l i t i e s which are 

j o i n t l v used bv the p a r t i e s hereto under e x i s t i n g agreem.ents or 

C'ractices s h a l l c ontinue t c be maintained, r e p a i r e d and renewed 

bv and at the expense o f the p a r t y or p a r t i e s r e s p o n s i b l e f o r 

such mai.ntenance, r e p a i r and renewal under such agreements or 

p r a c t i c e s . 

SECTICN 5. TRAIN ORDERS-PADICS. 

(a) C o n r a i l t r a i n s w i l l not be p e r m i t t e d t o enter 

upon the J c i n t Trackage u n t i l permission has been received from, 

t h e crooer a u t h o r i t y o f Seaboard's operations a t C r a w f o r d s v i l l e 

and L a f a y e t t e cr such o t h e r p o i n t as may be designated by 

Seaboard's Superintendent. C o n r a i l s h a l l bear t he cost and 

expense of any communication or w r i t t e n a u t h o r i t y deemed 

necessar-.- bv Seaboard f o r C o n r a i l t o c b t a m such perm.ission. 

(b) C o n r a i l locom.otives s h a l l be equipped by C o n r a i l 

w i t h r a d i o s set to Seaboard frequencies. 

SECTION c. NOTICE. 

Anv n o t i c e r e q u i r e d or oerm'tted t o be given by one 

o a r t v t c the other under t h i s Agreement s h a l l be deemed given on 

t h e Gate sent bv c e r t i f i e d m.ail, or by such o t h e r means as the 

p a r t i e s .ma-.- mutually agree, and s h a l l be addressed as f o l l o w s : 
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(a) I f t c Owner: 

C/O Vice President-Transportation 

Seaboard System. Railroad, Inc. 

.''OC Water Street 

Jacksonville, FL 32202 

(b) I f to User: 

C/O Senior Vice President-Operations 

Consolidated Rail Corporation 

Si.x Penn Center Plaza 

Philadelphia, PA 19104 

(c) Either party may provide changes i n the above 

addresses to the ot.her party by personal service or c e r t i f i e d 

m.ail. 

SECTION 7. RESTRICTION ON USE. 

T.he Trackage Rights herein granted are granted for 

the sole purpose cf User using same only for the operation of 

t.hrcugh f r e i g h t t r a i n s that o r i g i n a t e or terminate i n the 

A l t a x c n t Yard at Lafayette, IN, and ( i ) User is not perm.itted to 

i n t e r - change f r e i g h t t r a f f i c w i t h a.ny other r a i l r o a d t h a t 

connects to Joint Trackage or t c t r a n s f e r f r e i g h t t r a f f - ' c 

between i t s t r a i n s operated cn J o i n t Trackace and any l i n e s of 

r a i l r o a d c o n t r o l l e d bv User that connect to Joint F a c i l i t i e s , 
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and ( i i ) User i s not perm.itted tc perform, any switching on or 

from, the J o i n t Trackage nor ( l i i ) accept cr d e l i v e r f r e i g h t from 

cr to any industry located on Jci.nt Trackage or served 

therefrcm. 

SECTION 8. TER.M. 

(a) This Agreement s h a l l continue i n f u l l force and 

e f f e c t f o r a period of t h i r t y (30) years from, the Commencement 

Date, as hereinafter defined; provided, however, t.hat User shall 

have the rig.ht to terminate t h i s Agreem.ent upon g i v i n g twelve 

(12) months' advance w r i t t e n nctice tc Owner. Termination cf 

t h i s Agreem.ent shall not r e l i e v e or release e i t h e r party hereto 

from, any obligations assum.ed cr from, any l i a b i l i t y which m.ay 

have arisen cr been incurred by e i t h e r party under the terms of 

t h i s Agreement p r i o r tc t.he term.i.nation hereof. 

(b) User sh a l l have the r i g h t to renew t h i s 

Agree.ment f o r cne (1) a d d i t i o n a l t h i r t y (30) year term., subject 

tc User's abcve-srated r i g h t to term.inate, by g i v i n g w r i t t e n 

notice thereof tc Ĉ vner not more than twelve (12) months and not 

less than s i x (6) months p r i o r to e x p i r a t i o n of the i n i t i a l term, 

c f l h i s ."i. o r e e rr n c . 

(c) Upon the gi v i n g by User of the notice referred 

to m Paragraph (b) above, the parties s h a l l , i n good f a i t h , 

renegotiate the term.s and conditions as .m.ay be reasonable and 

equitable i n l i g h t cf any changed circumstances during the 
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i n i t i a l term cf t h i s Agreem.ent. I n the event the parties f a i l 

to reach ugree.m.e.nt upon such r e n e g o t i a t i o n , then such f a i l u r e 

s h a l l not c o n s t i t u t e a breach cf t h i s Agree.Tient and the term.s 

and conditions of t h i s Agreement s h a l l remain i n f u l l force and 

e f f e c t f o r the rem.ai.nder cf the i n i t i a l term, and f c r the renewed 

term of t h i s Acreement. 

IN WITNESS WHEREOF, the p a r t i e s hereto have caused t h i s 

.-.creement to be duly executed as nf the date f i r s t above 

• * - r i t t e n -

WITNESS: SEABOARD SYSTEM RAILROAD, INC. 

^:QUJX^^- ^-^tfT By: ^.JC^-Q-^JIA •±1 
vTce Presiyiq^f^t-Transpcrtation 

WITNESS: CONSOLIDATED P A I L CORPOPATION 

^ j J - : ^ J i ^ : 'r J ^ i f J i J ^ ^ ^ . By : 

7 
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GENE?_-.L CONDITIONS FOP-M .A 

0 ATED : J^^ ^^ J ^ TS.^ ^ 

A 
TO Trackace Richts Acreem.ent dated as c f 

-Zu , 19S4 between Seaboard System. R a i l r o a d , I n c . ("Owner") .= nc 

r o n s o l i d a t e d R a i l C c r p o r a t i c n ("User") r e l a t i n g t o trackage 

r i g h t s between Ames near C r a w f o r d s v i l l e and L a f a y e t t e , Indiana. 

USE ̂ '̂  INT T?JiCF..-.GE 

(a) User's use c f the J o i n t Trackage s h a l l be 

i n comm.on w i t h Owner and any c t h e r user c f the J o i n t Trackage, 

and Owner's r i g h t t o use the J o i n t Trackage s h a l l not be 

dim.mished by t h i s Agreement. Owner s h a l l r e t a i n t h j r i c h t t o 

g r a n t 

Trackace. 

cther persons r i g h t s c f any nature i n t h e J o i n t 

(b) User s n a i l not --se any p a r t o f the J c i n t 

Trackage f c r the purpose c f s-witching, storage c f c a r s , cr the 

making cr cr e a k i n g up c f t r a i n s , except t h a t n o t h i n g contained 

h e r e i n s h a l l , upon p r i o r approval o f Owner, p r e c l u d e the 

emergency use by User c f such a ' l x i l i a r y t r a c k s as m.ay be 

des i g n a t e d by Owner f o r such purpose. 

(c) Owner s h a l l have e x c l u s i v e c o n t r o l of the 

m.anagement and o p e r a t i o n o f the J o i n t Trackage. 

-Al-
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(d) Unless otherwise stated i n the Agreement 

to which these c c n d i t i c n s p e r t a i n . User sh a l l have the r i g h t to 

operate i.n e i t h e r d i r e c t i o n over the Joint Trackage. 

ARTICLE 2. REVISION OF BASE CHARGE. 

(a) The Base Charge s h a l l be subject to change 

to r e f l e c t any increases cr decreases m labor, material and 

other costs subsequent to the base year, as hereinafter 

provided. 

(b) The Base Charge set f o r t h in Section 3 of 

t h i s Agreem.ent s h a l l be revised e f f e c t i v e July 1 of each year, 

beginning July 1 , 1 585, t o cc.mpensate for 75% of the increase or 

decrease i.n the cost cf labor and m.aterial, excluding f u e l , as 

ref 'ected i n the .-.nnual Indices of Charge-Out Prices and Wage 

Rates (1977 = 100), Series RCR, included m ".-AR Railroad Cost 

Recovery Inde.x" and s'upple.ments thereto, issued by the 

Association of ̂ ^jr.erican Railroads. In making such 

determ.inat lo.n, the f i n a l "Materia" prices, --age rates and 

supplements combined (exc l . f u e l ) " index for the Eastern 

D i s t r i c t s h a l l be used and the f i n a l index f i g u r e for ti^e 

calendar year 19B3, h e r e i n a f t e r r e f e r r e d to as the "Base 

Calendar Year" s h a l l be taken as the base. The Base Charge 

s h a l l oe revised by calculati.ng t.he percentage of increase, or 

decrease, i.n the index c f the year to be escalated as related to 

-A2-
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:he Base Calendar Year; then m.ultiplying t h i s percentace c: 

increase cr decrease by "5%, and applyi.ng that percentage to the 

(c) By -way of exam.ple, assuming ".A" to be the 

".Material prices, -wage rates and supplem.ents combined (excl. 

f u e l ) " f i n a l index f i g u r e for the Base Calendar Year; "B" to be 

the ".Material prices, -wage rates and supplem.ents combined (excl. 

f u e l ) " f i n a l index f i g u r e f c r the calendar year to be escalated; 

"C" tc be t.ne Base Charge; "0" to be the percentage cf increase 

or decrease; and "E" tc be the adjusted revised percentace cf 

increase cr decrease, the revised Base Charge weald be 

determined by the f o l l o w i n g formula: 

(1) B - A = D 

'2) O X 7 5 % = E 

(3/ fC X E) - C revised Base Charge 
rounded to the 
nearest cent (5 
m i l l s cr more up to 
the next cent) , 
e f f e c t i v e July 1 of 
tne year being 
escalated. 

(d) In the event t.he base f c r the annual 

I.ndices of Charge-Iut Prices and Wage Rates issued by the 

Association of Arerican Railroads s h a l l be changed from the year 

197", appropriate r e v i s i c n s h a l l oe m.ade i.n the Base Calendar 

Year. I f the Asscciation of American Railroads or any successor 

-A3-
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organization discontinues p u b l i c a t i o n cf the Annual Indices of 

Charge-Out Prices and Wage Rates, an appropriate substitute for 

determ.ining the percentage cf increase cr decrease s h a l l be 

negotiated by the p a r t i e s hereto. In the absence of agreem.ent, 

the m.atter w i l l be referred to the I n t e r s t a t e Commerce 

Commission f o r determ.ination. In the event said Comm.ission i s 

without " u r i s d i c t i o n to make such a determination, the parties 

s h a l l submit the m.atter to binding a r b i t r a t i o n under the 

Co.Tjnercial . A r b i t r a t i o n Rules of the .Am.encan A r b i t r a t i o n 

Asscciation. The decision of the a r b i t r a t o r so appointed by 

said Association s h a l l be f i n a l and binding upon the parties 

hereto. Each party to the a r b i t r a t i o n s h a l l pay the 

compensation, costs, fees and expenses o: i t s own witnesses, 

e x h i b i t s and counsel. The compensation, costs and expenses of 

the a r b i t r a t o r s h a l l be borne equally by such p a r t i e s . 

(e) .-.t the option cf e i t h e r party hereto the 

com.pensation provided f c r m Section 3 and A r t i c l e 2 of t h i s 

Acreem.ent s.hall be open to renegotiation every f i v e (5) years 

from the Comjr.encement Date, as he r e i n a f t e r defined. In the 

event t.he p a r t i e s f a i l to reach agreem.ent upon such 

ren e g o t i a t i o n , such failu'-e s h a l l .not c o n s t i t u t e a breach of 

thi s Agreem.ent and the parties s h a l l ccnti.nue to be bound by the 

terms cf compensation provided i n said Section and A r t i c l e for 

the remainder of the term, of t h i s Agreement. 
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ARTICLE ADDITIONS, RETIREMENTS AND ALTERATIONS. 

(a) 0-wner, from, ti.me to tim.e, .may make such 

changes m, i.mprovem.ents, additions and betterm.ents t c , or 

retirem.ents from, the J o i n t Trackage as s h a l l , m i t s "udgment, 

be necessarv' or desirable f o r the econo.T.ical cr safe cperation 

thereof cr as shall be required by any law, r u l e , r e g u l a t i o n , cr 

ordma.nce promulgated by any governm.ental body havmcr 

j u r i s d i c t i o n . The gross ccst r f any such i.mprcvem.ents, 

additic.ns , and betterrr.ents s.-.all be divided between Cwner a.nd 

User on the basis of use cf the Joint Trackage by each during 

t.he twelve (12) months imjnediately preceding the date t h a t O'-'ner 

n o t i f i e s User cf the i n t e n t to m.ake the changes with the gross 

cost of a.ny changes r.ade during the f i r s t twelve (12) .months 

a f t e r the e f f e c t i v e date of t h i s agreement to be divided on the 

basis of estimat'^'d use by Owner and '.'ser during t h a t i . n i t i a l 

fwelve (12) month period. Such additions and betterm.ents shall 

becom.e a part cf tne Jci.nt Trackage and such retire.me.nts s h a l l 

be e.xciuded from the J c i n t Trackage. 

(b) I f the parties agree t h a t changes i n or 

additions and betterments to the Joint Trackage, i n c l u d i n g 

chances m signal f a c i l i t i e s , are required to accomjr.odate User's 

operations beyond that required by Owner tc accommodate i t s o-̂ n 

operations. Owner shall construct the ad d i t i o n a l or a l t e r e d 

f a c i l i t i e s and User s h a l l pay to Owner the ccst thereof, 
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i n c l u d i n g the annual expense cf maintaining, r e p a i r i n g and 

renewing such a d d i t i o n a l cr altered f a c i l i t i e s . 

ARTICLE 4 . .MAINTENANCE OF JOINT TRACKAGE. 

(a) Owner s h a l l maintain, repair and renew the 

J o i n t Trackage at i t s own expense and wi t h i t s own supervision 

and labor. Owner s h a l l keep and maintain the Joi n t Trackage i n 

reasonably good condition .'or the use herein ccntemplatec , but 

Owner does net guarantee the ccndition of the Joi n t Trackage or 

tha t operations thereover w i l l not be i n t e r r u p t e d . Furtherm.ore, 

except as m.ay be otherwise provided i n A r t i c l e 8 hereof. User 

s h a l l not by reason of f a i l u r e or neglect on the part of Owner 

to maintain, repair or renew the Joint Trackage, have or make 

any claim cr dem̂ and against C-wner or i t s o f f i c e r s , agents or 

em.plcvees for any i n j u r y or death of any person or persons 

whom.sce-.-er, cr fcr any damage to or loss cr destruction of any 

orooerf.- -A-hat soever, cr f c r any dam.ages cf any nature suffered 

bv User r e s u l t m c from, any such f a i l u r e or neglect. 

(b) Owner s h a l l also perform, at the expense 

of User, such a d d i t i o n a l m.aintenance as User m.ay require. 
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ARTICLE 5. MANAGEMENT AND OPEFĴ .TION. 

(a) User s n a i l com.ply with the provisions of 

the Federa- B o i l e r Inspection Act and the Federal Safetv 

Appliance Act, as a.mended, and any cther federal and state and 

loc a l laws, regulatio.ns a.nd r u l e s respecting the ooeratic.n, 

condition, inspection and safety of i t s t r a i n s , locomotives, 

cars and equipm.ent while such t r a i n s , locom.otives, cars, and 

equipm.ent are being operated ever the Joi n t Trackaoe. User 

sh a l l inde.m.ni f v, protect, defend, and save harm.less Owner and 

i t s o f f i c e r s , agents and employees from, and against a l l f i n e s , 

penalties and l i a b i l i t i e s i.mposed upon Owner or i t s o f f i c e r s , 

agents, and employees under such laws, rules and regulations by 

any public aut.hority or court .having j u r i s d i c t i o n m the 

pre.mises, -when a t t r i b u t a b l e s o l e l y to the f a i l u r e of User to 

co.T.ply with I t s obligations i.n t h i s regard. 

(b) User m i t s use cf the J o i n t Trackage w i l l 

com.ply m a l l respects with the operating rules and regulations 

cf Owner, and tne movement cf User's t r a m s , Icco.m.otives, cars, 

and equipm.ent over t h t Joint Trackage s h a l l at a i l times be 

subject to the orders of the t r a n s p o r t a t i o n o f f i c e r s cf Owner. 

Ic) User s h a l l m.ake such arrangem.ents with 

Owner as may be required tc have a l l of i t s employees who s h a l l 

operate i t s t r a i n s , loco.mctives , cars, and eouiom.ent over t.he 
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J o i n t Trackage q u a l i f i e d f c r operation thereover, and User s h a l l 

pay tc Cwner, promptly upon receipt cf b i l l s t h e r e f o r , any cost 

incurred bv C-wner m connection with the q u a l i f i c a t i o n of such 

employees cf User, as w e l l as the ccst of p i l o t s furnisned by 

Owner, u n t i l such tim.e =-s such employees are dee.med by the 

app r o t r i a t e exar.ming c f f i c e r of Owner to be properly qual--^ 

for ooeration as herein conte.mplated. 

led 

(d) In the event Owner conducts an 

i n v e s t i c a t i o n cr hearing concerning the v i o l a t i o n cf any 

ooeratmc r u l e cr p r a c t i c e of Owner by an employee cr employees 

of User, User s h a l l be n o t i f i e d in advance of any such 

i n v e s t i g a t i o n cr hearing and such i n v e s t i g a t i o n or hearing m.ay 

be attended by any o f f i c i a l designated by User and sha l l be 

conducted m accordance w i t h the c o l l e c t i v e bargaining 

aaree.T.ents, i f any, tha t p e r t a i n to said em.ploye'- cr em.ployees. 

(e) 0-wner sha l l have the r i g h t t c exclude from 

the J c i n t Trackace anv emolcvee of User, except o f f i c e r s , 

determined cy Cwner, as tne re."ult of sucn i n v e s t i g a t i o n • or 

hearing described above, to be m v i o l a t i o n c f Owner's rules, 

regulations, orders, practices cr i n s t r u c t i o n s issued by 

Timetable cr otherwise. User sh a l l release, mdem.nify, defend 

and save ham\les= Cwr er and i t s o f f i c e r s , agents and e.mployees 

frcm and aaamst any and a l l claims and expenses r e s u l t i n g from 

such exclusion. 
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i f ) The t r a i n s , locom.otives, oars, a.nd 

equipm.ent cf 'Jser, Owner, and any other present or future User 

of the Jcmt Trackage cr any portion thereof, snail be operated 

without prejudice or p a r t i a l i t y tc e i t h e r party and i.n such 

manner as w i l l a f f o r d the m.ost economical and e f f i c i e n t manner 

of movement of a l l t r a f f i c . 

(g) I f by reason of any mechanical f a i l u r e or 

se not r e s u l t i n g from an accident or 

derail.ment, a t r a m or loeom.otive of User becor.es s t a l l e d and 

unable to proceed under i t s own power, or f a i l s to m.aintain the 

speed required by Owner on the J o i n t Trackage, cr i f i n 

emergencies cr i p p l e d or otherwise defective cars are set out of 

User's t r a m s cn the J o i n t Trackage, Owner s h a l l have the option 

to f u r n i s h motive power cr such other assistance as m.ay be 

necessary to haul, help or push such t r a i n s , locom.otives cr 

cars, cr to properly m.ove the disabled equipm.ent o f f the Joint 

Trackage, and User s h a l l reimburse Owner for the cost of 

re.ndering any such assistance. 

(h) I f i t becomes necessary t c m.ake repairs to 

or adjust cr t r a n s f e r the lading of such crippled or defective 

cars m order to mcve them, o f f the J o i n t Trackage, such work 

s h a l l be done by Owner, and User s h a l l reimburse Owner for the 

cost thereof. 
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i i ) In the event Owner and User agree t h t t 

Owner should p r c i d e a d d i t i o n a l employees for the sole b e n e f i t 

of User, the p a r t i e s heretc s h a l l enter into a separate 

agree.m.ent under which User s h a l l bear a l l cost and e.xpense for 

any such additio.nal employees provided, including without 

l i m . i t a t i o n a l l cost and expense associated -^-it.h labor p r o t e c t i v e 

paj.'TT.ents which are made by Owner and which would not have been 

incurred had the additional em.ployees not bee.n provided. 

ARTICLE 6 MILEAGE AND CAR HIRE, 

A l l mileage a:.d car hir e charges accruing on 

cars m User's t r a i n s on the J o i n t Trackage s h a l l be assumed by 

User and reported and paid by i t d i r e c t l y to the owner of such 

cars . 

CLEARING OF WRECKS. 

.neneve: .ser s use cr tne ;in-; •acxage 

requires r e r a i l i n g , -^'recking service cr wrecking trai.n service, 

Owner s h a l l perform such service, including the repair and 

r e s t o r a t i o n cf roadbed, track and structures. The cost, 

l i a b i l i t y , and expense cf the foregoing, including without 

l i m . i t a t i o n loss c f , damage t o , cr destruction of any property 

whatsoever and in-urv to and deat.h of anv oerscn or oersons 
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whomsoever r e s u l t i n g therefrom, s h a l l be apportioned i n 

accordance w i t h the provisions of A r t i c l e S hereof. A l l 

locom.otives, oars, and equipm.ent and salvage from the sam.e so 

picked up and removed -.̂ -hich are owned by or under the management 

and c o n t r o l cf cr used by User at the time of such wreck, s h a l l 

be promptly delivered to i t . 

ARTICLE S. LIABILITY. 

Tne r e s p o n s i b i l i t y of the pa r t i e s nereto as 

between the.m.selves f c r loss of, damage t o , or destruction of any 

property whatsoever cr i.njury t o or death of a.ny person or 

persons whom.scever, r e s u l t m g from., a r i s i n g out cf, in c i d e n t a l 

t o , cr occurring m connectio:". w i t h t h i s Agreement, sh a l l be 

appcrticned as fellows: 

c e s t r u c t i c n cr any property -.^-natsoever, or _.njury to or oeat.n of 

any perscn cr persons -̂ --nom.soever, occurs wit.h the t r a i n s , 

locomotives, cars, cr equipment of, cr m t.ne account of, cnly 

User being involved, User s h a l l assume a l l l i a b i l i t y therefor, 

and bear a l l cost and expense m connection t.herewith, including 

without li.T.itaticn a l l cost and expense r e f e r r e d to m A r t i c l e 7 

hereof, and s h a l l forever p r o t e c t , defend, indemnify and save 

harm.less Owner and i t s o f f i c e r s , age:-.ts, and employees from and 

against any such l i a b i l i t y , cost, and expense, regardless of 
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whet.her caused m whole or i.n part by t.he f a u l t , f a i l u r e , 

negligence, misconduct, nonfeasance cr r.isfeasance of Owner or 

I t s o f f i c e r s , agents cr emplcyees. 

(b) Whenever any loss c f , damage t o , or 

des t r u c t i o n cf any property --.-hatsoever, cr i n j u r y to or deat.h of 

any perscn or persons whomsoever, occurs wit h the t r a i n s , 

locomotives, cars, or equipment of, or m the account of, only 

Owner being involved, Owner ?hall assume a l l l i a b i l i t y t h e r e f o r , 

a.nd bear a l l cost and expense m con.nection t.herewit.h, i.ncluding 

without l i m i t a t i o n a l l cost and expense r e f e r r e d to m A r t i c l e 7 

hereof, and s h a l l forever protect, defend, indemnify, and save 

harmless User and i t s o f f i c e r s , agents and em.ployees from, and 

ecamst any such l i a b i l i t y , cost, and expense, regardless of 

whether caused i n whole cr in part by the f a u l t , f a i l u r e , 

negligence, .misconduct, nonfeasance cr m.isfeasance of User or 

I t s o f f i c e r s , agents, cr employees. 

(c) Whenever any loss of, dam.age t o , or 

destruction of any property whatsoever, cr i n j u r y to cr death of 

any person or persons whom.scever, occurs wit h the t r a i n s , 

locom.otives, cars cr equipment of, or i.n the account of, both 

Owner and User being involved. Owner and User s h a l l separately 

assume and bear a l l l i a b i l i t y , cost, and expense for loss of and 

damage to said t r a m s , locomotives, oars (including without 

l i m i t a t i o n l a d i n g ) , and equipment operated by each cf them and 
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f o r i n j u r y t o and death c f t h e i r o f f i c e r s , agents and em.ployees 

and persons i.n each of t h e i r care and custody, and a l l 

l i a b i l i t y , c o s t , and expe.nse f o r i n j u r y t o and deat.h of anv 

o t h e r person or persons -whomsoever, and f o r l o s s o f , dam.age t o , 

and destr'uotion of a l l ot.her p r o p e r t y ( i n c l u d i n g w i t h c u t 

l i m i t a t i o n the J c i n t Trackage) so o c c u r r i n g , s h a l l be borne 

e q u a l l y by Owner and User, i n c l u d i n g w i t h o u t l i m . i t a t i o n a l l cost 

and expense r e f e r r e d to i n A r t i c l e 7 hereof. Whe.never any 

l i a b i l i t y , c o s t, or expense i s assum.ed by cr a p p c r t i c n e d t o a 

p a r t y hereto under the f o r e g o i n g p r o v i s i o n s , t h a t p a r t y s h a l l 

f o r e v e r p r o t e c t , defend, i n d e m j i i f y , and save harm.less the other 

p a r t y t o t h i s Agreem.ent and i t s o f f i c e r s , agents, and e.mployees 

f r o n and agai.nst t h a t l i a b i l i t y , c o s t , and expense assumed by 

t h a t p a r t y c r apportioned t o i t , r egardless c f whether caused i n 

whole or m p a r t by the f a u l t , f a i l u r e , n e g ligence, m.isconduct, 

nonfe.asance or misfeasa.nce of t.he indemnitee or i t s o f f i c e r s , 

agents and e.mployees. 

(d) Except as p r o v i d e d i n paragraph (e) below, 

•whenever any loss c f , da.mage t o , or d e s t r u c t i o n o f any pr o p e r t y 

-whatsoever, or i n j u r y t o c r death or any person or persons 

whom.soever, occurs w i t h the t r a i n s , locomotives, cars or 

equipment c f , or m the account o f , both User and any other user 

of t h e J o i n t Trackage being i n v o l v e d , r e g a r d l e s s o f whether 

caused i n whole cr m p a r t by t h e f a u l t , f a i l u r e , negligence, 

misconduct, nonfeasance or m.isfeasance of Owner, 'Jsfir, or any 
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other user cf the Joi n t Trackage or t h e i r o f f i c e r s , agents or 

em.plcvees, then such other user s n a i l be j o i n t l y considered as 

Owner for the purpose of deterrr.ir mg between t.he p a r t i e s t o t h i s 

Agreem.ent User's ass'um.ption and apportionm.ent of l i a b i l i t y , cost 

and exoense under Paragraph (c) above. 

(e) Whenever any such loss o f , damage t o , or 

de s t r u c t i o n of any property whatsoever, or i n j u r y t o or death of 

any person cr persons whom.scever, occurs wit h the t r a i n s , 

locomotives, cars cr equipm.ent of, or m the account of. Owner, 

User and any other user being involved, regardless of whether 

caused m whole or m part by the f a u l t , f a i l u r e , negligence, 

misconduct, nonfeasance or m.isfeasance of Owner, User, or any 

other user of the Joint Trackage cr t h e i r o f f i c e r s , agents or 

emplovees, then Owner and such other user s h a l l be j o i n t l y 

considered as Cwner and a single party t c t h i s Agreement f o r the 

t u r t o s e of deterr.mmc the assum.ption .and apportionment cf 

l i a b i l i t v , cost, and expense between the p a r t i e s to t h i s 

Agreem.ent under paragraph (c) above. 

If.) Notwithstanding the foregoing provisions, 

whenever any loss of, damage t o , or de s t r u c t i o n of any property 

whatsoever, cr i n j u r y to or death of any person cr persons 

whomsoever, occurs with the t r a i n s , com.ctives, cars cr 

equitment c f , or m the account of, both p a r t i e s to t h i s 

Agreem.ent being so involved, without the t r a i n s , locomotives, 
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oars cr equipment of, or m the account c f , any otner user beir-

mvolved, and m the event such loss, da.mage, destruction, 

-njury, or ceatn i s a t t r i b u t a b l e tc the sole neglioence of the 

e.mployee(si cn the t r a i n ( s ) , locomotive (s) , oar(s), cr 

caboose ( s ) , cf cnly one cf the p a r t i e s t c t h i s Agree.ment where 

such sole negligence i s the active or proximate cause of such 

loss, damage, de s t r u c t i o n , i n j u r y , or death, the party hereto 

whose e.mplcyeeis) was (-were) so l e l y negligent shall assume and 

bear a l l l i a b i l i t y , cost, and expense m connection with the 

loss, damage, de s t r u c t i o n , i n j u r y and deatn so ooourrmg, 

including without - i m i t a t i o n a l l cost and expense referred to i n 

A r t i c l e - hereof, and said perty s h a l l forever protect, defend, 

inde.mnify, and save harmless the cther party to t h i s Agree.ment 

and I t s o f f i c e r s , agents, and employees from and against anv 

s'jcn - l a b i - i t y , ccst, and expense. 

(g) In every case of deatn cr m-ury suffered 

oy an emplc-yee cf e i t n e r User or Owner, when compensation to 

such e.mplcyee cr em.ployee's dependents i s required to be oaic 

-nder any wcrKmen ' s co.mpensaticn, cccupaticna. disease, 

employer's l i a b i l i t y , cr cther law, and ei t h e r of said p a r t i e s , 

unaer the provisions of t h i s Agreement, i s required to pay said 

com.pensation, i : sucn com.pensation i s required tc be r a i d i n 

installm.ents over a period c; time, such party shall not be 

released from paymg any such f u t u r e installments by reason of 

the e x p i r a t i o n cr otner termination c f t h i s Agreement p r i o r to 
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any of the respective dates upon which any such future 

installments are to be paid. 

(h) For purposes of t h i s A r t i c l e 8, p i l o t s 

furnished bv Owner to User pursuant to A r t i c l e 5 (c) of t h i s 

.noree.ment s h a l l be considered as the employees of User while 

such p i l o t s are cn board or g e t t i n g cn or o f f t r a i n s of User. 

(i) Notwithstanding the previsions cf A r t i c l e 

14(f) of t h i s Agreement, f c r the purpose cf t h i s A r t i c l e 3 the 

word "equipment" sh a l l mean and be confined to ( i ) cabooses, 

( i i ) vehicles and m.achinery which are capable of being operated 

on r a i l r o a d tracks t h a t , at the time of an occurrence, are 'eing 

ooerated on the Joint Trackage, and ( i i i ) vehicles and m.achinery 

t h a t , at the time cf an occurrence, are cn the J o i n t Trackage or 

I t s richt-cf-'way for the purpose cf the .maintenance or repair 

thereof or the clearing of v;recks thereon. 

ARTICLE S. INVESTIGATION. 

(a) Except as provided i n Subarticle (b) 

.hereof, a l l claim.s, i n j u r i e s , deaths, property dam.ages, and 

losses a r i s i n g cut of or connected wit h t h i s Agreer..-3nt sh-11 be 

inv e s t i c a t e d , ad-^usted, and defended by the party i^earmg the 

l i a b i l i t v , ccst, and expense t h e r e f o r under the provisions of 

t h i s Acreem.ent. 
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Co) Each party w i l l i n v e s t i g a t e , adjust, and 

defend a i l f r e i g h t loss and damage olai.ms f i l e d with i t i n 

accordance with Secticn 11707 of the I n t e r s t a t e Commerce Act. 

(c) In the event a claim, or s u i t i s asserted 

against Owner or User which i s the other's duty hereunder to 

in v e s t i g a t e , adjust, cr defend, then, unless otherwise agreed, 

such cther party s h a l l , upon request, take over the 

i n v e s t i g a t i o n , adjustment, and defense cf such claim cr s u i t . 

(d) A l l costs and expenres m connection with 

the i n v e s t i g a t i o n , adjustm.ent and defense of any ciai.m cr s u i t 

under t h i s Agreement s h a l l be included as costs and expenses i n 

applying the l i a b i l i t y previsions set f o r t h i n t h i s Agreement, 

except that salaries cr wages of f u l l - t i m e claim, agents, 

f u l l - t i m e attorneys and other f u l l - t i m e employees cf e i t h e r 

party engaged d i r e c t l y or i n d i r e c t l y m such work shall be borne 

by such party, 

(e) Excluding f r e i g h t loss and damage claims 

in accordance with Section 11707 of the I n t e r s t a t e Ccmmerce Act, 

neither party s h a l l s e t t l e or comprom.ise any claim, demand, 

s u i t , cr cause cf action f o r which the ot.her party has any 

l i a b i l i t y under t h i s Agreem.ent without the concurrence of such 

other party i f the ccnsideration for such settlement or 

ce.T.prem.ise exceeds Ten Thousand Dollars ($10,000). 
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(f) I t i s understood that nothing' i n t h i s 

A r t i c l e s h a l l modify er waive the conditions, o b l i g a t i o n s , 

assum.pticns, or apport lonm.ents pr-ovided i n A r t i c l e 8 hereof. 

ARTICLE 10. PAYMENT OF BILLS. 

(a) A l l paym.ents cal l e d for under t h i s 

Agreem.ent s h a l l be made by User w i t h i n t h i r t y (30) days a f t e r 

r e c e i p t of b i l l s t h e r e f o r . No payments shall be withheld 

because cf any dispute as to the correctness of item.s i n the 

b i l l s rendered, and any discrepancies reconciled between par t i e s 

hereto s h a l l be adjusted i n the accounts of a subsequent .month. 

The records of each party hereto, insofar as they p e r t a i n to 

matters covered by t h i s Agreement, s h a l l be open at a l l 

reasonable times to inspection by the other party. 

(b) B i l l s rendered pursuant to the provisions 

cf t h i s Acreement, other than those set for t h m Section 3 

hereof, s h a l l include d i r e c t labor and material costs, together 

w i t h the surcharges, overhead percentages and equipment ren t a l s 

as s p e c i f i e d by Owner at the time any work i s performed by Owner 

f o r User. 
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OEFAULT AND TEP.MINAT I ON . 

In the event cf any su b s t a n t i a l f a i l u r e on the 

part of User to perform i t s obligations under t h i s Agree.ment and 

I t s continuance m such default for a period of s i x t y (60) days 

a f t e r w r i t t e n notice thereof by c e r t i f i e d mail from. Owner, Owner 

s h a l l have the r i g h t at i t s option a f t e r f i r s t g i v i n g t h i r t v 

^30) days w r i t t e n notice thereof by c e r t i f i e d m.ail, and 

notwithstanding any -waiver by Owner cf a.ny p r i e r breach thereof, 

to term.inate the Trackage Rights and User's use cf the Joint 

Trackage. The exercise cf such r i g h t by Owner s h a l l not impair 

I t s r i g h t s under t h i s Agreem.ent or any cause or causes of action 

i t .may have against User for the recovery of damages. 

ARTICLE 12. REGULATCPY APPPQVAL. 

Should thi s Agree.ment require the t r i o r 

approval cf the I n t e r s t a t e Commerce Commission, User ar i t s own 

cost and expense w i l l i n i t i a t e and thereafter d i l i c e n t l v 

prosecute an appropriate application or p e t i t i o n to secure such 

approval and t h i s Agreem.ent s h a l l take e f f e c t a f t e r such 

approval has been secured cn the date User oomm.ences operations 

over the J c i n t Trackage (herein referred to as the "Commencement 

Date") . The Comr.encem.ent Date s h a l l be evidenced by an exchange 

cf correspondence between the appropriate operatinc o f f i c e r s of 

tne p a r t i e s heretc. In the event I n t e r s t a t e Commerce Comm.ission 
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approval i s not required, the Cormencement Date shall be the 

date agreed upon by t.he part i e s hereto as evidenced by an 

exchange of correspcndence referred tc above. Owner w i l l assist 

and support e f f o r t s of User to secure I n t e r s t a t e Co.mmerce 

Co.mmissicn approval of t h i s Agreement. 

ARTICLE 13. ABANDONMENT OF JOINT TRACKAGE. 

Notwithstanding the provisions of Section 7 of 

th i s Agreement, Owner r-.ay abandon the J o i n t Trackage during the 

term of t h i s Agreem.ent or any renewals, thereof, upon giving 

User not less than one hundred twenty (120) days notice of 

Owner's i n t e n t to abandon. In the event regulatory authority i s 

reouired to e f f e c t such abandonm.ent, User w i l l not i n t e r f e r e 

with Owner's actions t c seek and tc exercise such authority. In 

the event regulatory a u t h o r i t y is required f or User to 

discontinue i t s own operations over the J o i n t Trackage, User 

w i l l seek and exercise such regulatory a u t h o r i t y at the same 

tim.e that Owner seeks regulatory a u t h o r i t y t c abandon the Joi n t 

Trackage. Cwner and User w i l l exercise the abandonment and 

discontinuance a u t i i o r i t y w i t h i n t h i r t y (30) days from the date 

Owner and User obtain the aforementioned regulatory a u t h o r i t y . 

Uoon the date established by Owner for abandorjnent of the Joint 

Trackage by i t s aforesaid notice to User or upon the 

above-specified date of exercise cf the regulatory authority to 

abandon and discontinue operations, whichever i s l a t e r , t h i s 
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Agreement s h a l l terminate and be cf no f u r t h e r force and e f f e c t , 

except that termination of t h i s Agreement s n a i l not r e l i e v e or 

release e i t h e r party hereto from any ob l i g a t i o n s assumed or from 

any l i a b i l i t y which may have arisen cr been incurred p r i o r to 

said termmation. The foregoing provisions s h a l l govern the 

parties hereto notwithstanding the provisions of 49 U.S.C. 

Sections 1C905-10906 cr any ether provisions of law, and User 

hereby expressly waives any r i g h t s i t may possess to subsidize 

operations en the Joint Trackage cr to acquire the J o i n t 

T-dokage pursuant tc said provisions c f law. As used herein. 

J o i n t Trackage means the e n t i r e J o i n t Trackage or any po r t i o n or 

portions thereof. 

ARTICLE 14. GENERAL PROVISIONS, 

(a) This Agreement and each and everv 

prevision hereof is for the exclusive benefit c f the o a r t i e s 

neretc and not f c r the b e n e f i t cf any t h i r d party. Nothing 

herem contained shall be taken as creating or increasing any 

*ig n t _n any t n i r c party to recover by way of damages or. 

otherwise against either cf the p a r t i e s hereto. 

(b) A l l Secticn and A r t i c l e headings are 

inserted f o r oonveniencc cnly and s h a l l not a f f e c t any 

construction or i n t e r p r e t a t i o n of t h i s Acreem.ent. 
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(c) This Agreement and the attachm.ents annexed 

heretc and i.ntegrated herewith ccntai.n t.he e n t i r e agreement of 

the p a r t i e s hereto and supersede any and a l l o r a l understandings 

between t.he parties hereto. 

(d) No term, or provision of t h i s Agreement may 

be changed, waived, discharged, or terminated except by an 

instrument i n w r i t i n g signed by both pa r t i e s to t h i s Agreement. 

(e) As used i.n t.his Agreement, -whenever 

reference i s made to the t r c m s , locomotives, cars or equipment 

of, or i n the account of, one of the part i e s hereto such 

expression means the t r a i n s , locomotives, cars, and equipment i n 

the possession of er operated by one of the pa r t i e s and includes 

such t r a i n s , loco.metives, cars, and equipment which are owned 

by, leased t o , cr i n the account of such party. Whenever such 

locom.otives, cars, or equipment are owned or leased by one party 

te t h i s Agreem.ent and are i n the possession or account cf the 

other party to t h i s Agreement, such locom.otives, cars and 

equip.T.ent s h a l l be considered those of the other party under 

t h i s Agreement. 

(f) -All words, terms and phrases used i n t h i s 

Agreem.ent s h a l l be construed i n accordance w i t h the generally 

applicable d e f i n i t i o n cr meaning of such words, terms, and 

phrases m the r a i l r o a d i n d u s t r y . 
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f'<i^S 

ARTICLE 15. SUCCESSORS AND ASSIGNS. 

T.his Agreement s h a l l mure to the benefit of 

and be binding upon the successors and assigns of the pa r t i e s 

hereto, i n c l u d i n g , without l i m i t a t i o n , the successors and 

assigns cf Owner's i n t e r e s t i n t.he J o i n t Trackage or any p o r t i o n 

thereof. Neither party hereto s h a l l t r a n s f e r or assign t h i s 

Agreem.ent, or a.ny of i t s r i g h t s , i n t e r e s t s , er obligations 

hereunder, to any person, firm., er corporation without obtaining 

the p r i o r w r i t t e n consent of the other party t o t h i s Agreement; 

provided, however, that such consent s h a l l not be necessary i f 

such transfer cr assignm.ent is to a purchaser, successor or 

assign of a l l or s u b s t a n t i a l l y a l l ef the r a i l properties of one 

of the parties hereto or to a purchaser, successor, or assign of 

Owner's i n t e r e s t i n the Jc'nt Trackage er any port.ion thereof. 

-A2 3-

310 



CRAWrO-t 'SVILLC / A M I S 

M A N C H t 5 T t f» 

SEADOAHO SYSTEM 
RAILROAD 

SBO THACK.AOC TO n r i l s r O J O i N T i r 

n r CONSOL lOA I C .) HAIL c o n p 

rSOM L Af AYC 1 T t j r r , I N H 

10 CRAWF OnnSVI I L I . INO 
< 0 l O U I I V I L l f I I t L I • I ' . o S UI 

»• Ie • »• t f • <i« 

0 * 0 NO 

I t 9 - B - 8 



L^ffi rrc jo^e riorJ 

(.1 



FORM A 

TRACKAGE RIGHTS ADDENDUM 

This Form A - Traoicage Rights Addendum entered i n t o t h i s day of , 19 by and among NEW YORK CENTRAL LLC, a 

Delaware l i m i t e d l i a b i l i t y company (hereina f t e r referred to as "NYC"); 

CSX TRANSPORTATION, INC., a V i r g i n i a corporation (hereinafter r e f e r r e d 

tc as "CSXT"), PENNSYLVANIA LINES LLC, a Delaware l i m i t e d l i a b i l i t y 

ccmpany ( h e r e i n a f t e r referred to as "PRR"), and NORFOLK SOUTHERN 

RAILWAY COMPANY, a V i r g i n i a Corporation, i n c l u d i n g i t s subsidiaries 

and a f f i l i a t e s ;hereinafter r e f e r r e d tc as "NSR"), nereby incorporate 

by reference an addendum to the Master Trackage Rights Agreement among 

NYC, CSXT and NSR dated , 19 governing trackage r i g h t s 

bet'ween the p a r t i e s . 

SECTION 1. DESCRIPTION: 

NYC, as owner, and CSXT, as operator, hereby grant to NSR, 

subject to tne terms and conditions of the referenced Master Trackage 

Rights Agreement, and as fu r t h e r governed hereinbelow, the r i g h t to 

operate i t s t r a i n s , ioccmctives, oars and equipment with i t s own crews 

(hereinafter r e f e r ..ed to as "Trackage Rig.hts") over the fol l o w i n g 

segment cf r a i l r o a d owned by NYC and operatea by CSXT Iheremafter 

referred to as "Subject Trackage"^: 

( i ) The Crawfordsville Branch owned by NYC and operated by 

CSXT between the connection with the Indianapolis b e l t Secondary i n 

I n a i a n a t o l i s , Indiana at CF Woods at cr near .Milepost 1.6 and 
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oonnection -with the Indianapolis Line at Milepost C.O fapproxirately 

1.6 mile s ) ; ( i i ) the Indianapolis Line operated by CSXT bef*^een the 

connection w i t h the Cra-wsforoville Branon at Milepost 283.9 ana 

connection -with CSXT's *ine near Washington Street at or near .Milepost 

282.8 ;approxi.T.ately 1.1 .miles); ( i i i ) CSXT's l.ne between the 

connections at Washington Street -nd the Indianapolis Belt Secondary 

at Pme (note: t h i s segm.ent i s covered by a separate trackage rig.hts 

agreement); and (iv ) the Indianapolis Belt Secondary operated by CSXT 

between the connection with CSXT's l i n e at Pine at or near Milepost 

9.4 and the entrance to Hawthorne Yard at or near Milepost 5.8 

(approximately 0.6 miles/, for a t o t a l distance cf approximately 3.3 

miles excluding CSXT's l i n e between Washington Street and Pme, as 

marked cn Drawing No. IN093 attached hereto ano made a part hereof. 

SECTION 2. RESTR:: 

(a) The Tracicage Rights herein granted are granted for the sole 

purpose of NSR using same for bridge t r a f f i c only between the 

endpoints cf Subject Trackage and NSR s h a l l not perform any local 

freig.ht service whatsoever at any point located on Subject Trackage. 

(b) CSXT, at i t s d i s c r e t i o n , s h a l l have the r i g h t to route NSR's 

t r a i n s between CP Wooas ana Ha-wthorne Vard over t.he I.ndianapolis Belt 

Secondary route as covered by separate agreement between t.he p a r t i e s . 
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SECTICN 3. OOMPENSATIO::: 

(a) The factor to be used m c a l c u l a t i n g paym.ents to be .made by 

NSR f c r the Trackage Rights governed by t h i s Addend-um s h a l l be 2 9 

cents ;$0.29) per car m.ile (herein a f t e r referred tc as the "Curre.nt 

Charge") . 

(b) NSR w i l l pay CSXT a su.m computed by m u l t i p l y i n g ; i ) the 

Current Charge, as may be revised m Section 4 of t h i s Addend-um. by 

( i i ) the n'u.mber of cars (loaded and empty), locomotive and caboose 

•units m.oved by NSR with i t s own crews and power over the Subject 

Trackage by ( i i i ) the miles of Subject Trackage used. Each locomotive 

u n i t and caboose, f o r the purpose of t h i s Addendum, s h a l l be counted 

as one (1) car. With respect to a r t i c u l a t e d u n i t s , the n-umber cf cars 

s h a l l be determined by the AAR Car Type code as defined i n the UMLER 

Spe c i f i c a t i o n Manual. T.he second numeric i n the Car Type Code f i e l d 

covering codes "Q" and "S" w i l l pe the factor m determ.ining the oar 

count f c r an a r t i c u l a t e d u n i t . For example, AAR Car Type code "S566" 

would equate to a f i v e (5; car count c-s tnese type cars have f i v e (5) 

wells capable cf handlin7 f o r t y - f o o t (40'; to f i f t y - f o o t ;50') 

containers i n each -A-ell. A single u n i t of Roadisail'̂ r® equipment (or 

com.parable cimcdal f r e i g h t hauling equipment i n e i t h e r NSR's or CSXT's 

account' s h a l l count as one-half (1/2) of a Railcar 

(0) CSXT sha l l on or about the f i f t e e n t h (15-') day of each month 

render b i l l i n g tc NSR f c i NSR's previous :-cnth's use of the Subject 

Trackage ^mputed m accordance -<v-ith t.ne terms and conditions cf t h i s 
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Aader C - ^ V -

SECTION 4. RRVTSTCN CF 0:;RRENT CHARGE: 

(a) The Current Charge s h a l l be subject to change to r e f l e c t any 

increases or decreases m labor, material and other costs as 

hereinafter provided. 

;b) The Current Charge s h a l l be revised upward or downward each 

year, beginning w i t h the b i l l rendered for the month of July f i r s t 

f o l l o w i n g the " E f f e c t i v e Date" of t h i s Addendum, to compensate for the 

increase or decrease m the cost cf labor and material, excluding 

f u e l , as r e f l e c t e d m the annual Indexes of Charge-Out Prices and Wage 

Rates (1977=100), included i n "AAR Railroad C-st Indexes" and 

supplements thereto, issued by the Association of Arp.erican Railroads 

("AAR"!. In making such determination, the Final "Material prices, 

-A'age rates and supple.me.nts coirbmea (excluding f u e l ; " i.ndexes for the 

East D i s t r i c t s h a l i be used. The Current Charge sh a l l be revised by 

ca.!.cul.ating the percent cf increase or decrease m the index for the 

^atest calendar year as rel a t e d to the index for the previous calendar 

year ana applying tnat percentage to the Current Cnarge. 

(c) In the event the base for the A.nnual Indexes of Charge-Cut 

Prices and Wage Rates issued by the AAR s h a l l be changed from the year 

1?"'"' appropriate r e v i s i c n s n a i l be made. I f the AAR or any successor 

organicaticn cisccnt.n-es p u b l i c a t i o n of the Annual Indexes of Charge-
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Out Prices and Wage Rates, an appropriate s u b s t i t u t e f o r determining 

•rhe percentage of increase cr decrease s h a l l be negotiated by tne 

pa r t i e s hereto. In the absence of agreement, the p a r t i e s s h a l l submit 

t.he matter to binding a r b i t r a t i o n unaer terms of A r t i c l e 16 of the 

Master Trackage Rights Agreement. 

(d) At the option of e i t h e r party hereto, the compensation 

provided f o r i n t h i s Addenduii s h a i l be open f o r renegotiation every 

f i v e ;5) years from the E f f e c t i v e Date, as hereinafter defined. In 

the event the par t i e s f a i l to reach agreement upon such renegotiation, 

such f a i l u r e s h a l l not c o n s t i t u t e a breach of t h i s Addendum, and the 

pa r t i e s s h a l l continue to be bound by the terms of compensation 

provided i n t h i s Addendum u n t i l the matter i s s e t t l e d or submitted to 

binding a r b i t r a t i o n . 

SECTION 5. TEP.y AND -TERM I NAT I ON : 

(a) This Addend"u.m s h a l l become e f f e c t i v e the l a t t e r of the date 

f i r s t above w r i t t e n , cr when regulatory approval i s received, the aate 

cf such approval f o l l o w i n g the expirat i o n of any time periods required 

by the issuance cf labor notices by CSXT ("Effective Date") 

and s h a l l remo,.n i n e f f e c t u n t i l the 25th anniversary of such date, 

and s h a l l con'oinue i n e f f e c t thereafter unless and 'until terminated by 

NSR ..pon SIX (6) m.onths w r i t t e n notice, or u n t i l termination of the 

Master Trackage Rignts Agreement. 
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(b) The r i g h t s , b e n e f i t s , duties and obligations running from 

or to NSR under t h i s Agreement s h a l l i n a l l events expire (except 

l i a b i l i t i e s incurred p r i o r t o termination; upon the e a r l i e r of ( i ) 

termination of t h i s Agreement or ( i i ) termination of the NSR Operating 

Agreement (including any renewals thereof; a.nd the r i g h t s , benefits, 

duties and ob l i g a t i o n s running from or to CSXT under t h i s Agreement 

s h a l l i n a l l events expire (except l i a b i l i t i e s incurred p r i o r to 

termination) -upon the e a r l i e r of ( i ) termination of t h i s Agreement or 

( i i ) termination of the CSXT Operating Agreement (including any 

renewals t h e r e o f ) ; provided, however, that upon termination of the NSR 

Operating Agreement, the r i g h t s , benefits, duties and obligations 

running from or to NSR under t h i s Agreement s h a l l run from or to PRR 

and upon termination of the CSXT Operating Agreement, the r i g h t s , 

b e n e f i t s , duties and o b l i g a t i o n s running from or to CSXT under t h i s 

Agreement s h a l l r̂ un from or to NYC. 

(c: Termination t h i s Addend'ur. s h a l l not relie v e or release 

e i t h e r party hereto fror. any obligations ass-umea or from any l i a b i l i t y 

which nay have arisen or bee.n incurred by e i t h e r party under the terms 

cf t h i s Addendum, p r i o r to termination hereof. 

IN WITNESS WHEREOF, the parties hereto have caused t h i s Addendum 

tc the Master Agreeme.nt between the parties datea , 

19 to be duly executed as cf the date f i r s t above -written. 
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