
STB FD 33388 3-26-99 D 193927 



NEW YORK. 

W A S H I N G T O N 

A L B A N Y 

B O S T O N 

D E N V E R 

H A R R I S B U . ' G 

HARTFO.-JD 

H O U S T O N 

J A C K S O N V ' L L E 

L E B O E U F , LAMB, G R E E N E & M A C R A E 
L.L.P. 

A L I M I T E D L t A B l L I ' * P A R T N E R S H I P I N C L U D I N G P R O F E S S I O N / Q O O f Q I A T l Q N S 

1 8 7 5 C f .N N . : c T i c UT Av r .NUs : . N . W . 

W A S H ^ .-3 I ON. DC 2 0 0 C P ' - o 7 2 8 , 

laOSI 936-8<XX3 

TtLE> 440374 r AC SIMit E; (aoa) 9«6-e O 

WRIT I R S DIRECT D I A L : 

(2C2) 9ee-8050 

F'»"PEDITED CONSfDERATICN REQUES FED 

<0 

Lv. J N l " _ i .ES 

N E W A R K 

P I T T S B U R G H 

, ) ^ O R T L A N D . .>R 

. P A L ' ' LAKE C ; T Y 

$ ^ F ' R A N C I S C O 

b r . s s t L S 
P A P ' S 

M O S C O W 

A L M A T Y 

L O N D O N 
A L O N I O N B * b E D 

MUL T i N A T ; O N A L PAR N E R S H . P I 

S A O . ^ A U L O 
I N A S S O C I A T I O - W I T H 

^ • V A R E I S G U C n X E i R O A D V O O . O O S 

March 25, 
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VIA HAND DELIVERY 

The Honorable Vemon A. Williams 
Secretan', Surface Transp* rtation Board 
lv25 K Street, N.W., Seventh Floor 
W?.sF Igton, D.C. 20423 

MAR 26 1999 
Part ot 

rubllc r.icord 

Re- CSX Corporation and CSX Transportation, Inc.. Norfolk Southem 
C7orporation and ^4ortolk Southem Railway Company- Cor.trui and 
(Jperating leases/\greements - Conrail Inc. and Consolidated Rail 
Cnqinration. FingT).ce DocKet No. 33388 

Dear Secretary Will ams: 

"Genuine competition, however, is about much more than this: 
it is about rate tisijmsss. and service improvements. Onty the 
introduction ofan irulependen! second competitor can ensure 
continued, genuine competition. " March 19,1999 Letter (at 1) 
of Union Pacific Railroad Company in FiPince Docket No. 33556. 

This is the Reply of Indianapolis Porver & Liglit Company ("IPL") to Uie Report of 
Norfolk Southem ("NS"). contained within NS-77. "Norfolk Southem's Reply to CSX's 
Petition for Reconsideration i t Part or Clarification of Dicision 115 ai;d Further Report 
Pursuant to Decision No. 115 Regarding Access to IP&l a Stout Plant." IPL is not repl>:ng 
tc NS' Reply to CSX's Petition for Clarification or Reconsideration (CSX-180); that would be 
an impemiK ŝible reply to a reply. 4° C.F.R. §1104.13(c). Rather, IPL is replying only lo 
diat portio.i of NS-77 that coustimi*̂  N'3' "Report" in response to Decision No. 115. 
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Preliminary Concerns 

The Board should be aware that NS did not inform either IPL or ISRR that it had cut a 
dea! with CSX/INRD. behind closed doors, before IPL und ISRR fileo meir Replies to CSX-
180 o.n Monday, March 22. 1999. Some of what IPL contended there would not have been the 
sante had it only known of the new but stul somewh'* unclear and ill-described arrangeiuent 
1 'S now proposes. That, of course, is one of the reasons why this Reply of IPL to NS' Repo t 
is necessary. IPL regrets ti.Ht it is. for if NS had orJy provided IPL with even some advance 
nvitice of its effort to so dramatically dep- * from what uie Board has ordei.* .̂ IPL might not 
have ad to submit ihis ftirther pleading. 

Despite the claims made before this Board and elsewhere tliat the Class I railroads "get 
it." and are Uying to do better with customer relations. NS. which prides itself on being better 
at such matters than the other-̂ .̂ did not e\ \ have the courtesy to inform IPL that it had entered 
into an arrangement with its supposed competitor CSX/INRD. the effect of which is to attempt 
to abandon the trackage rights DCJ IPL, the Department of Agriculture, and ISRR convinced 
the Board to award .NS to serve IPL' i Siout Plant. IPL bt'ieves that the mosi troubling naUire 
of this "bushwhacking" by NS is evidence that it is not serious about even serving IPL's Stout 
Plant, at le .st so long as it uses Indiana coal.' T le incident speaks > olumes about the natui; of 
relations between Class I railroads and their best customers. 

IPL is vehemently opposed to NS' position as just announced in its latest Report, for 
several reasovis. IPL was not involved in the discussions that occurred letwee;. CSX, NS. and 
The Indiana Rail Roac Company ("INRD")(a non-party to these proceedings), and neither was 
Indiana Southem Railroad Company ("ISRR"). despite prior Board orders that IPL and ISRR 
be includtd in such discussions. Decision No. % at 23 1 8("CSX, N3. ISER, and IP&L 
should attempt to negotiate a mufu<iiiy satisfactory solution respetdng any MP 6.0 interchange 
problernii (and respecting any relateu problems that may be necessarily incidental to ^n 
MP 6.0 in'ir nange problem)..."); Decision Nc. I l l at 1. CSX and NS have violatcvl the 
Board's orders by excluding IPL and ISRR from such discussions, while agreeing to an 
undisclosed fnd apparently inefficient arrangement for switching at Crawfoiii lard, au historic 
point of 1,. ichange for IPL's Stout and Perry K Plants. Ironically, NS now included INRD in 
those discussions, and reports that it has entered into an agreement which, as NS describes it, 
essentially inserts CS\/INRD ds NS' agent to exercise NS' rights to serve the Stout Plant 
directly for ISRR-origin coal and, indirecf'y, the Perry K Plant, in i pleading that goes on to 
r̂gue that the Board shou'd not make one railroad the agent of another in ii:c lanner provided 

by the Beard hi Decision No. 115! (NS, of course, does not use the word "agent," for 
obvioi's reasons, but there can be no otl.̂ r descripi-jn if CSX or INRD are to exercise NS' 

' As the Board knows. NS did not utter one word in support of IPL's requests prior *o 
the issu mce of Decision No. 89, preferring instead to leave IPL and DOJ to make its case fe
it. 
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rights.) Moreover, CSX/INRD has refiised to cooperate with IPL ano JSRR throughout this 
proceeding, refiising even to discuss this .natter with IPL and ISRR. CSX-WRD will have 
every reason to prevem LT?.-origin coal ftom effectively and efficiently con neting with 
INRD-origin coal, as the Boa. J has consistently tound hroughout this proceedi\.̂ . Decision 
No. 89 at 116-17; see also Decision Nos. 96 (at 14) and 115. 

Substantive '^»ncems 

There are two substantive aspects of NS' Report which IPL finds highly objectionaMi. 
The first is that NS' position would deprive IPL of the genuine competition that tiie Board 
provided by givmg a second railroad direct access to IPL's Stout Plant. The second co-ntems 
a myriad of problem.' with the inadequate altemative NS proposes in lieu of genuine 
Competition. We deal with each in tum. 

Genuine Competition 

IPL has been able to secure genuine compeiition wi*h Conrail as a vigorous competitor 
to CSX/INPD ai the Stout Plant. In fact, IPL's rates at the Stout Plant have deained over the 
last several years, in proportion to the declmes in Lhe RCAF(A) as compared to the increases in 
the RCAF(U), because IPL's ratts firom ISRR/Conrail are adjusted by the RCAF(A), as CSX 
admitted. CSX-152 at 4 n.l ("The Proposal [by CSX and INRD. which IPL rejected, as was 
explained in IPL's motion to strike that pleading] veferred to the RCAF-A index, which had 
been used in Conrail arrangements on this route.'')(emphases add'̂ d). 

There is enormous difference between the RCAF(A) and the RCAF(U), as thc Board 
Ijiows. For example, from the First Quarter of 1994 umi! die First Quarter of 1999, the 
percentage difference between the two was 38.5%. From the First Quarter of 1996 until the 
First Qumer of 1999, the percentage difference between the two was 23.8%. These figures 
illustrate die extent of the rate reductions IPL has obtairied as a result of the ICC's productivity 
adiustment to the RCAF, and, correspondingly, wliat it would lose under NS' new proposal.* 
Since IPL ha"? about three years ;-e:naimng on its contract with LN'RD (CSX/V"-178, Vol. 3D 
at 3%-400), NS proposal could lead to a rate .23.8% higher than ̂ vculd oth:; vise be the case 

* To illustrate, suppose IPL's ISRR/Comali tate was $5.00 per ion in 1994. Usiig the 
RCAF(A), it would have been $4 20 in 1997. and $3.90 in 1999. (IPL's actual rate was nut 
$5.00 per ton in 1994, but we use this illustration, which makes the same point as would be 
made using the acmaJ rate, but without disclosing that highly confidential figure here.) 
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Pâ  e 4 

- hardly the status quo.̂  Essentially, then, what NS 'n proposing would lead to IPL's 
"creeping captivity" at the Stout Plant (and thus a't'-̂  Perry K Piant, too). NS' proposed 
altemative, although seemingly benign by providing IPL what it supposedly has tcxiay. would 
therefore lead to a ridiculous result, and illustrates perfectly whv a rate "fix" cannot possibly 
substitute for acmal. vigc rous competition of the sort that IFL has succeeded in preserving. 
Indeed, what IPL has carefu.iy set out to do, and has succeeded in doing, is lo provide 
sufficient business to ISRR as well as INRD so that both competitors survive and continue to 
provide IPL with the same competiton it has always enjoyed. NS nexv proposal would 
destroy what IPL and ihe Board have attempted to do. 

In Decision No. 89, which the Board has adhered to ir Decision Nos 93, 96, HI, ar.d 
115, the Boari understood that IPL's existing competition at its Stout Plant could not be 
maintained without giving a second railr .ad direct access to the Stout Plant, since Conrail has 
been a genuine and vigorous competit̂ ' to CSX/INRD.* Since CSX is taking over the Conrail 
lines in Indiai ipolis, IPL woi\d lose its competition if CSX/INRD controlle." all of the access 
to the Stout Plant. Therefore, the Boatd granted NS dsi ĉt access to the Strut Plant. Decision 
No. 89 at 116 17, 177. Indeed, die Board's Ordering 1 23 i.i Decision No. 89 provided ;hat 
"Applicants: must allow IP&L to choose between having its Stout Plant sr ved by NS d reelly 
or via switching.... "(emphasis added) Id. In Decision fo. 95 (at 14, 26 1 8), the Board 
granted IPL's request lhat NS' direct ac subject only to die 29 cent/car-uiile fee snd not 
ilso a CSX/INRD switciiing charg". It is empi:<itically not ap to the two supposed 
competitors to exercise the custon'cv'& right to cho3se between them, or to negotiate tor 
the customer behind closed doors. It is simply scandalous for NS, CSX, and INRD to expect 
IPL to be sa.isfied with assigning themselves the right to (ironically) act as IPL's agent in 
conducting those negotiations, as NS now announces they have done. It is equally scandalous 
for NS to propose to allow INRD ~ vhich obviously knows what it has been able lo charge 
IPL ~ tc be in a position to prevent !ts competilion ISRR - ft"om effectively comr»eling wilh 
CSX/INRD. 

^ This is approximate, since it assumes the RC.AF(U) would remain unchanged. The 
RCAF(U) for tiie Second Quarter of 1999 is 99.3% of die Fourdi (Quarter 1997 figure. Ex 
Parte No. 290 (Sub-Vo. 5), Quarterly Rail Cost Â justmpnt Factor ŝerved March 19, 1999) ut 
2, so die assumption that it will May approximately the same 'is eminently reasonable in this 
time of essentially no inflation. Even if the inputs making up the RCAF without the 
productivity adjustnrent did i-'.creai,c or decrease, the effect on the RCAF(A) and RCAF(U) 
should be essenliall} the same, given how the RCA»- is calculated. 

* What is most troubling about NS' proposal is that INRD. which of course knows 
precisely what it has been able to extract from IPL for i<s service, would bc in a position to 
know what its competition - TSRR ~ would chargt, <hcs destroying much of IPL's leverage. 
Fundamentally, ISRR cannot compete with CSX/INRD it i's competitor stands in the way. 
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Moreo/er, NS' Report (at 3) essentially admits dial it cannot compete effectively witti 
CSX/INRL» at die Sioul Plant. But rati.»r dian dien advocating an as«;grancnl of diose rights lu 
ISRR, which could effectively compete widi CSX/INRD, NS instead proposed a new 
a.Tange lent, embodied in one. two. ô- three agreements' die Board, IPL. ISRR. DOJ. and 
other interested parlies have never seen. The new arrange.nent pioposes undefined "terms" 
which supposedly should r rovide IPL widi assurance dial its xisting arrangements will be 
r-plicaled by CSX/INRD ;n interchange widi ISRR. We deal widi die several aspects in which 
NS' "tems" do not n'̂ plicale today's arrangemenls below, but the most importanl problem is 
lhat U.e allemative arrangement is not genuine competilion of die form dial die Board ordered. 

If NS is unable or inwilling to be the g-inuine compttifor to CSX/INRD, as it now 
appears to be die c;;*'*, dia» Conrail is today at Jie Stout Plan*, die Board will have to substimte 
a railroad which is able or willing lc provide ti^.e genuine competition dial IPL is entiUed tc 
under die stattite and diat die Board has s:-id IPL must receive.* There is only one altemative 
~ ISSR ~ for ISRR-origin coal, sir t diir. Transaction will odierwise tum Indiaiiupolis into a 
one-railroad town. Neidicr CSX nor NS can complain aFxiut dial characierizatitm (which is a 
fact), since diey were die architects of diis Transaction' IPL has a statatory right lo preserve 
ils existing competition, which no one has better des;.,ribed dian did Union Pacific in die 
quotation diat begins diis letter.' The Board d'd die right tiling in Decision No. 115; if tiie 
Board were now to deviate from its prior Decisions. IPL would be deprived of ils exis*'ng 
competition. It is as simple as dial. IPL tiierefore unplores tiie Board to assure il effectAe 
compeuuon by allow ing IPL ~ not NS. CSX or INRD ~ die right to decide which 
competitive option u will exercise, and lo assure IPL dial botii opiions survive. IPL insisis 
that it • nol tiie railroads - will exercise its competitive righis. as it has always done. The 
Board need no? be involv,--d in such n<igotiatit.ns. so long as it allows IPL lo have die rights it 
provided IPL to negotiate t ;i 'tself its own "private-sector soluuons." That is what 
compeiition. not regulation, is all about. Il is die height of irony tiiat tiiese railroads, who 
complain elsewhere about regulation, and insist tiiat tiiey are competitors, wouid seek lo 

'" It is clear tiiat NS md INRiO entered into a tt-ackage rights agreement, l l is nol clear 
whetiier tiiere are separate agreements about Interchange at Crawford Yard or cibout die 
"terms" NS reports it, CSX, and INRD have agreed to for tiiis new arrangemeni just 
announced. 

* The Board may wonder why NS, a major coal-carrying railroad, would wash ils 
hands of Indiana coal. The answer is dial NS has admitted dial its lack of a physical presence 
in Indianapolis will "substanliai[ly] challenge" it substantially in competing witfi CSX/INRD 
for Indiana coal. Report at 3. (IPL is confident that NS would not wash its hands of an 
opponunity to compete with CS//INRD for coal fiom localions ouiside Indiana.). 

^ IPL is not a party to Finance Dockel No 33556, and takes no position on tfie matters 
at issue tfierein. Il merely quote- UP's letter because il was so well-slated. 
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deprive IPL of that compeiition, and force it, instead, to seek regulatory protection. The 
Bojjd should not be a party to any such arrangement. 

The Myriad of Problems with the New NS Altemative 

First, aiinough NS represenis that the trackage rights agreement entered into by it and 
INRD is substanlially similar lo the trackage rights agreemenis it eniered into elsewhere in thi? 
Transaclion, IPL is entitied to preserve die competition it had before this Transaction, not to a 
fomi of agreement lhat NS and CSX have presumptuously '̂ ntered inio elsewhere in the 
country. It is the Board's obligalion lo ensure lhat IPL retains its exisling competition 
regakdless of what NS and CSX think is appropriae. 

Second, altiiough NS represents ihat die track ige rights agreement it entered into witfi 
CSX and INRD is "substantially ti ? same as die standard trackage rights agreemenl used by 
NS and CSX I'lroughout this tranr tCtion as belween tiiemselve!> ir leaiing with '2 to 1' or 
other sun'lar competit-ve issues resulling from this tran'-action," N'3-77 at 3, neither NS noi 
CSX nor INRO has provided that agreement (ot any otner, if tiiere .ire others) to the B .ard, 
nor have tiiey have provided it (or tiien) to IPL 'SRR, DOJ, or '.nyone else. Therefore, 
neither the Board nor IPL nor anyone else coul>i po ;sibl' know whether NS' 
rr;presenf ations are true, and IPL hereby requests that tlie Board order NS to provide the 
sgi-eement(s) to IPL, ISRR, DOJ, and the Board, and pennit the parties a reasonable 
period of time to review it (or them) and conunent if necessary, as we had the right to do 
in our Conunents filed October 21, 1997, in our briefs, and at oral argument, on the olher 
agreements embodying diis Transaction. After all, the other trackage rights agreements tiiat 
NS claims its agreement wilh INRD to be "subsumtially the same as" were included in the 
Appiicalion Csee CSX/NS-25. especially Vol. 8B at 110. 27.0. and 608;.5£fi.alSfi Vol. 8C al 
501-25 (Indianapolis Switching Agreement)). Given the disputes lhat have existed between 
IPL. CSX, ?.nd INRD about service to the Stout Plant, the Board has no choice but to ensure 
dial NS' representations are correct, and that IFL and ISRR have a right lo review the 
agreement(s) and inform the Board if they take issue with NS' representations. 

Thi'-d, as we have demonsu-atixl, IPL is entided to effective competition (JL4-, 
Decision No. 96 at 14). iS Conrail provides today, not what NS claims are "terms that cofld 
not be changed by CSX .ir INRD as long as the terms of the NS trackage rights 
agreements with CSX and JNRD (except for the standard RCAF(U) adjustments)" 
[apparently NS meant to complele its thought witii "remain the same" or "remain in effect"]. 
NS seems to think lhat IPL was entitied only to the same lerms as it has t -day with the addition 
of die RCAF(U) adjusttnent process, but NS is wrong, and even more importantiy. its iheory 
is wrong, because the Board held in Decision Nos. 89, 96, and 115 that IPL was entitled to 
effective competition, not merely th? same terms as it has today. 
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Fourth, NS is candid enough to idmit that it may not "be able to provide that se'- 'ice at 
j» price equal lo or lower than the price of CSX/INRD service to die [Stout] plant," dependmg 
"on many factors that cannot be predicted with certainty." Repori a 3. NS even went on to 
admit that "[ijt cannot be denied, however, that the fact that NS's c.osest line is CO miles away 
at Lafayette, IN will provide a substantial challenge to NS to provide a price-competitive 
interline service with ISRR." Id- Cu' ing throughout the "legalese," NS' carefiilly written 
letter t" aarly concedes what IPL and ISRR and DOJ have been saying all aiung - il is effective 
competition vhat produces the benefits IPL now enjoys, nol a rale cap that would not be a real 
rate cap for the reasons we have already explained.* 

Conclusion 

IPL is entitled to genuine compeiition, just as ii has today. As Union Pacific stated so 
well in another context (see page 1 511213), "[o]nly the in'rcKiuction cf an independent second 
competitor can ensure continued, genuine competition." i'he proposal of NS does nol 
constitute genuine competition, and surely cannot produce "rate decreases" and "service 
improvements." as UP so aptly put it, and as IPL has been able to achieve unlil now with the 
vigorous competition thai Conrail hrs provided. 

Accordingly, IPL urgently, and earnestly, requests that the Board "stick to its guns" as 
expressed in Decision Nos. 89, 96, and 115, aiid ensure lhat IPL enjoys the benefits of 
effective and efficient competition, as it enjoys today, at the Stout Plant, by assunng that 
ISRR-origin coal can compete with INR.O-origin coal from souihem Indiana, and that IPL ~ 
not CSX/INRD and NS ~ be allowed to conduct ils own negotiations with these supposed 
competitors. The Board should do so either "oy directing NS to allow ISRR to act as NS' 
agent, as already ordered in Decision No. 115, or by transferring NS' righis of direct access to 
the Stout Plant to ISRR for Indiam; ccal. If the Board were to accept NS' new proposal, it 

' If it had been a sufficient remedy to order Applicants to provide IPL witn a rate 
remedy (Decision No. 89 at 117), we presume the Board would have done tlu.t. But the Board 
rejected the separate requests of IPL and olher shippers tor rate caps (see, e.g.. ACE,iLaL-
18, filed October 21, I W and Decision No. 89 at 62-70) sc we are confident dial tiie Board 
understood that, wilh the loss of Conrail's willingness to effectively compeie, IPL would not 
receive the same competition it enjoys today merciy by allegedly continuing the "favorable" 
temis. Indeed, NS admits fhat IPL's rate would not be subjeci to the RCh¥{A) (which is 
declining) as it now is, but instead be subject to the RCAF(U)(which has generallv incieased in 
the past, or more recently stayed flat) as the adjustment mechanism. So NS' proposal to 
replace IPL's effective competition with tem?' that are worse than what IPL now enjoys and an 
adjustment mechanism that is decidedly worse are not the equivalent of the vigorous 
competition IPL now civoys. Essentially, what NS proposes is what CSX offered IPL in CSX-
152 on June 1, 1998, bu' which the Board uuplicitiy rejected m Decision No 89 (at 1x6-
17), right up U and mcluding the RCAF(U)! 
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would in essence accepl CSX's public prop'-sal to IPL in CSX-152, which the Board alrcit'y 
implicitiy rt jected in Decision No. 89. 

We so pray. 

Respectfiilly sut mitted, 

Michael F. McBride 
Brenda Durham 

Attomevs for Indianarxilis Power 
^ T .iyht Company 

cc: Richard A. Allen, Esq. 
Karl Morell, Ei q. 
Fred E. Birkho ,̂ Esq. 
George A. Aspatore, Esq. 
Dennis G. Lyons, Esq. 
Michael Harmonis, Esq. (Dep't of Justice) 
The Tionorable Michael Dunn (Dep't of Agriculttu*) 
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ZLCKERT SCOUTT RASENBERGER, L.L.P 
\ n «.)RM YS A ! ,\W 

888 So-entcenth Stirrt. N\Y VV ihmston, DC :0U'.'̂ -5509 
TH<-phonc 120212.8 8660 h\.\ 12021 542-l>68> 

RICHARD A. ALLEN 

BYJiiND 

Vemon A. Williams 
Secrelary 
Surfjce Tran '̂̂ rtation Board 
1925 KStreet, N.W. 
Washington, D.C. 20423-0001 

DIRECT Dl.»' (202) STJ-TSC. 
rjjlJen#z>rlaMi.n>'n 

March 22,1999 

ENTERSJ 
r'flc» of the secretary 

MAR ?, 3 1999 
Part of ^ 

Public fl*cord 

Re: CSX Corporation ar.d CSX Transportation, Inc., Norfolk Sî utiem Corporation 
and Norfolk Soi'Uiem Railway Company ~ Control . •*'fntmg 
Leases/Agrecm?nts ~ Conrail Inc. and Consolidated Rail Corooration — 
Finance Docket No. 33388 

Dear Secretary Willipms: 

I enclose herewidi an original aiid 25 copies of NS-77, "Norfolk Southern's Reply to 
CSX's Petition for Reconsideration in Part c Clarification of Decision No. 15 and Further 
Repon Pursuant to Decision No. 115 Regai. .ng Access tc Ii'&L's Stout lant." A o 1/2" 
computer disk ofthis document in Wordperfect 5.1 formal, which is capable cf being read by 
>\ ordperfect for Windows 7.0 is also enclosed. 

Should you have any quesiions regarding this, please call. 

Sincerely, 

Richard \ . Allen 

Enclosures 

Counsel for Norfolk Southem 
Corf)oration and Norfolk 
Southem Railway Company 

CORRESPONDENT OFFICES London, ftuis and Bru. sels 
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Finance Docket No. 3338S 

4% ' / 
CSX CORPCRATION AND CSX TRANSPORTATICN, f ^ , 

NORFOLK SOU. HERN ( ORI»ORATiON AND ^^^^TTg^^^ 
NORFOLK SOUTHERN RAILWAY COMPANY 

- CONTROL AND OPERATING LE \SES/AGREEMENTS -
CONRAIL IN . AND CONSOLID \TED RAIL CORPORATION 

NOr^FOLK SOv.TIIERN'S REPLY TO CSX'S PETITION FOR 
RECONSIDERATION IN PART OR CLARIFICATION OF DECISION NO. 115 

AND FURTHER REPORT PIUSUANT TO DECISION NO. 115 
REGARDING ACCESS VO IP&L's STOUT P L ^ J ^ 

JAMES C BISHOP, JR. 
WILLIAM C. WOOLDRIDGE 
J. GARY LANE 
GEORGE A. ASPATORE 

No folk Souihem Corporation 
Three Commercial Place 
Norfolk. VA 23510-2191 
' J 7) 629-2838 

RICHARD A. ALLEN 
SCOTT M. ZIMMERMAN 
Zuckert, Scoutt & Rasenberger 
888 Seventeentii Stttset, N.W. 
Suite 600 
Washington, DC 20006-39j? 
(202) 298-8660 

Couns ?/ for Norfolk Southern Corporation 
and Notfolk Southern Railway Company 

March 22,1999 



NS-n 
BEFC PJE THE 

SURFACE TRANSPORFAl ION BOARD 

Pinance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTH £RN PvAILWAY COMPANY 

- CONTROL AND OPEK \TING LEASES/AGREEMENTS ~ 
CONRAIL INC. /.ND CONSOLIDATED RAIL CORPORATION 

NORFOLK .SOUTHERN'S REPLY TO CSX'S PFTITION FOR 
RECOr SIDERATION IN PART OR CLARIFICATION OF DECL>ION NO. 115 

AND FURTILJR REPORT PURSUANT TO DECISION NO. 115 
REGAilDING ACCESS TO IP&L's STOUT PLANT 

Norfolk Southem Corporaiion and Norfolk Souihem Raiiway Company 

(collectively "NS") hereby replies to the Petition for Reconsideration in Pan or 

Clarificr.tion of Decision No. 115 filed by CSX Corpoi ation and CSX Truisportaiion, 

Inc. (colleclively, "CSX") on March 1, t<,;*9 (CSX-180). With tfiis reply, NS also 

files a ftirther report pursuant to Decision No. 115 wilh respect to NS's acquisiiion of 

trackage rights over Indiana Rail Road Company ("INRD") enabling NS directly to 

serve die Stout plant of the Indianapolis Power & Lighl Company ("IP&L"). 

BACKGROUND 

!n Decision Nc 115, the Board reaffirmed that its Decision Nos. 89 ain'. 96 

were intended to enable NS directly to serve the Stout plant via trackage righti over 

INRJL), a subsidiary of CSX. Decision No. 115 also directed CSX by February 18, 

1999 to "procure the necessary trackage lights from INRD and [to] adv ,e u: in writing 



dial such rights have been procured," and it ordered NS, by Febmary 23, 1999, to 

"?dvise whether the necessary rights have or have not been nrocured." 

Also in Oecision No. 115, the Boird considered and denied certain requests and 

suggestions by Indiana Souihem Raih ; ' ("ISRR') and IP&L. These included a 

requcjt by ISRR that the Board "consider allowi'*g NS to assign its [trackage rights 

over INRD] to ISRR," and a request by IP&L dial tfie Board "make clear tiiat NS shall 

assign its righis (at least in part) to ISRR." Decision No. 115 at 2. Although Decision 

No. 115 denied these and olher requests, il also slated: 

If NS comes to share ISRR's concems over any potential inefficiencies 
associated with an I.̂ ilR-NS movement into Stout, or if, after having been gi\ en 
an oppormnity to v ork, the ISRR-NS movement inlo Stout proves to be 
problematic, ISRR and NS may choose to negotiaie a im tually beneficial 
arrangement through which ISRR oj-'erates as NS' agen* for movements int) lhat 
plant. In addition, demonstrated deficiei.cies in the o;)eralions into Stout may be 
examined as part of our review in the oversight proce.T of whether diere is a 
need at lhat time to modify the terms ""f the relief we have granted in order lo 
preserve competitio?' . existed prior to implementation of the approved 
tram action. 

Id. at 4. On March 1, 19i>9, CSX filed a petilion seeking reconsideraiioi or 

clarification of the Ioregoing statement. 

NS's FURTHER REIORT REGARDING 
ACOUISITION OF TRACKAGE RIGHTS 

Before addressing CSX's pr̂ trion for reconsideration or clarification, it is 

appropriale for NS to repOit further on the stati-s of its acquisUion of trackage rights 

over INRD, since lhal is pertinent to NS's response to CSX's petition. 

As required by Decision No. 115, on Febmary 23, 1999, NS advised the Board 

that, as of that d̂ te, it had not yet procured the necessary trackage rights to serve the 

Stout plant. Although NS reported that it had received a form of irackage rights 



agreement, that agreement contained a number of terms that differed from the standard 

tt-ackage rights agreement used by NS and CSX throuĵ hout this tt-ansaction. The form 

of agreement also ieft undetermined the highly material tenn of trackage righis 

compensation. NS stated dial it expecled to discuss the matter hirther with CSX and 

would submil a ftirther report lo the Board on the status of these m-̂ tters on or before 

March 22, 1999. 

NS h... '.(.cussed the terms of the trackage rights ftinher with CSX and is 

pleased to report dial NS and INRD have agreet in principle on ti»w terms of a urackage 

rights agreen ent tiiat are substantially tiie samj MS tiic standard trackage rights 

agreement' sed by NS and CSX throusbout tfas transaction as belween themselves in 

dealing with "2-:o-I" or cther similar competitive issues resulting from the transaction. 

These trackâ te righis will enable NS effectively to serve the Stout plant eilher from NS 

or westem coal origins or via interchange with ISRR at Crawford Yard, J mi from an 

operalioiiai poinl of view, either .ervice is entirely feasible. Allhough NS's rights will 

provide a constraint on CSX and INRD pricing, whetiier NS will bc able to providt hat 

service al a piiw.' equal to or lower tfian tfie price of CSX/INRD service to tfie plant 

will depend on many factors tiiat cannot be predicted with certainty. It cannot be 

denied, however, dial die fact tfiat NS's closest line is 60 miles away al Lafayette, IN 

will provide a substantial challenge to NS to provide a ptice-comperitive interline 

service with ISRR. 

Significantly, however, NS, INRD and CSX have agreed in principle on terms 

dial wdl grant NS die option, in lieu of using its tt-ackage righis, to use die swiiching 

services of CSX aiKl INRD for die movement of coal from ISRR (eittier at Crawford 



Yard or Milepost 6) to the Stout plant rn the same terms as those that Conrail and 

INRD provide to ISRR today for such movements. These terms will thus ei'sure that, 

if it turns out that NS is nol able itself lo serve the Stout plant for sou'hem Indi;'na 

origins at a price tha' equals or betters the price of CSX/INRD jervice, NS and ISRR 

will have the ability to work out a muma'.iy beneficial arrangement that could give 

ISRR es.'-entially the same access to the Stout plant (via CSX and INRD switching) as 

ISRR has Kxlay via Conrail and INRD switching. Accordingly, after implementation 

of the Transaction, the Stout plant will have the potenlial of being served in three 

competitively independent ways: direcl service (single-lii e or interline) by CSX/INRD; 

direct service (single Hoe or interline) by NS; or service by ISRR wilh CSX and INRD 

switchinf on terms lhat could not be chan'»ed by Ci'X or INRD as long as the terms of 

die NS ttrackage rights ag. eements witii CSX and INRD (except for standard RCAF(U) 

adjustments). The first and third ways are essentially the same service oplinns the Stout 

plant has loday; the second is an additi .>r.al competitive alternative. 

REPLY TO CSX'S PETITION FOR 
RECONSIDEIL^TION OR CLARIFICATION 

In its petition, CSX contends that the language in Decision No. 115 quoted 

earlier could be read to indicate that NS, as the recipient of Board-imposed tr-̂ ckage 

rights in a consolidation proceeding, wculd have tbe right and ability effectively to 

assign those rights to another party, without lhe conseni of the ttack owner or further 

authorization i'rom the Boaid, by casting the assignment in the form of some sort of 

"agency" arrangement. CSX argues that any such reading would be conttary to well-

settled precedent in consolidation cases. 



NS agrees with CS.X dial e quoted language from Decision No. 115 is unclear 

and should at least '..e clarified. i>fS understands the quoted language lO nean nothing 

more than that, if an ISRR/NS interline movement of coal to the plant proves to be an 

infeasible competitive allemative to CSX/INRD service, die Board will consider 

authorizing an altemative service pursuanl to its oversight authority and its power to 

mtxlify conditions imposed on the transaction. H'̂ wever, the language is not clear in 

that respect. 

NS also agrees witii CSX tiiat tiie possible reading dial concems CSX would be 

contrary to Board precedent and, if such a reading were in fact intended, NS would 

concur that il should be reconsidered an̂ ' changed. In selecting the trackage rights or 

other conditions that should be imposed ir a transaction to remedy its anticompetitive 

effects. Board policy and precedent clearly establish ihal the remedy selected must be 

carefully tailored and lunited to the identified h'm. Whether remedial trackage rights 

are provided by Railroad X, Railroad Y or Railroad Z, or any combination of them, 

could make a large difference in the competitive altematives provided to tiie shippers 

and on the economics of the ttansaction before the Board. Accordingly, when the 

Board imposes a condition requiring applicants to grant certain trackage rights to 

Railroad X, that ondition should confer no autiiority on Railroad X unilaterally to 

assign those rights to Railroads Y or Z, whether in die form of an agency agreement or 

othenvise.' Any action effectively providing ttackage rights lo olher railroads, NS 

' Ordinarily, "agency" agreements among railroads involve transportation or other 
services perfo'.-med by the "agent" railroad on its own lines on behalf of and in the name 
of another railroa.̂ . An agreement whereby one railroad operates: over the lines of 
another railroad is a trackage rights agreement whether or not it in\'olves agency 
relationships. 



submits, would require a ftirther decision by die Board modifying the original 

conditions. 

NS also submits tliat it is not newessai y to expand in that fashion die conditions 

imposed by die Board in Dcnsion Ncs. 89, 96 and 115 regg- hng service lo the Stout 

plant in order to satisfy the Board's purpose, as ' ie Board said in Decision No. 115, 

*to preserve coinpetition that existed prior to die approved transaction." NS, CSX and 

INRD have negotiated agreements that will accomplish that purpose. With respect to 

the pre-Transaction service available to the plant from ISRR, the terms NS has agreed 

to with CSX and INRD will effeitiv^ly ensure dial tfie plant will continue to have tfiat 

service available on essentially the same terms in die event ih..: interline service by 

ISRR aid NS proves to an unsatisfactory method of serving the plant in competition 

witfi CSX and INRD. As we believe tfie Board concluded in Decision No. 115, furthe 

relief for P&L is not warranted. 

Respectfully submitted. 

JAMES C. BISHOP, JR. 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB FIi,ANCE OOCKET NO. 33388 

("SX CORPORATION AND CSX TilANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORAT JN Al !D 

.IFOLK SOUTHERN RAILWAY COMPA MY 
-CONTROL AND OPERATING LEASES/AGREEMENTS-

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

RF.PLY OF INDIANA SOUTHERN RAILROAD, INC. IN OPPOSITION TO PETITION OF 
CSX rOR RECONSIDERATION ITJ PART OR C U RIFICATION OF DECISION NO. 115 

Indiana Southem Railroad, Inc. ("ISRR"), herebv .ep'ies in opposition to the Petition of 

CSX Corpora.ion and CSX Transportation, Inc. ("CSX") for Reconside-ation or Clarification oi 

Der.ioion No. 119 ("CSX-IST') (die "Petition for Reconsideration"). 

SUMMARY OF ARGUMENT 

When stnpped of its hyperbole and the condescending tenor of counsel, the Petition for 

Reconsideration makes clear that CSX has no objection to the Surface Transportation Board 

("LiTB") imposing a condition intended to preseiA'e competition at Indianapolis Power if. Light 

Company's ("IPL") Sto. * Plant, as long as the condition is ineffectual and posses no competit) ve 

threat to CSX, ha; CSX will vigorously oipose any monification oflhe condition lhat would 

effectively preserve IPL's competitive options. CSX voiced no objections to the condition the 

Ct̂ ard imposed on behalf of IPL as long fs Norfolk Southem Railway Company ("NS") — a 

carrii.r which has conceded its inability to compete for coal traffic moving to the Stout Plant 

because of its lack of facihti>*s w ithin 60 miles of Indianapolis - was the delivering carrier. Only 



after the Board m.jdified the condi*'on to provide for an alternative yewice that is truly 

competitive with CSX did CSX can e forward to challenge the ''eeision of U e Board. CSX does 

not ciu-'Uenge that Board's firHines con .ming the less of competition it the Slout Plant, nor 

does it challenge the BcorO's aulhorily to impose a remedial comlition. Interestingly, CSX does 

not even motm: a cirect ch-̂ llenge to the evidenc* of NS's inability to provide effective 

compeiition at the Stout Plant. Instead, CSX merely isks that the Board deft the date when its 

subsidiary is again forced to compete for IPL '.af.lc and to delay effecti\e relief for IPL by 

requiring additional rounds of unnecessary litigation. ISRR urges the Board not to delay relief 

for IPL and to preser\'e effective con.pe on at the Stout Plant, as the Board fully intended, by 

denying the Petition for Reco'isidera*'on. 

BACKGROUND 

In Decision b!o. 89, the Board imposed a ondilion on behalf of IPL whereby IPL was 

given the option of having its Stout Plant served directly by NS oi mdirectiy by NS via a switch 

by Indiana Kail Road Company ("INRD"), an 89 percent-owT̂ cd subsidiary of CSX.' In order lo 

accommodate coal movements from southem Indiana origins, NS was also granted an 

interchange with ISRR at Milepost 6.0 on ISRR s Petersburg Subdivision. Decision No. 39, at 

116-17 and 177. 

IPL si'l' ̂ q̂uently sought clarification of the NS-ISRR interchar.g? at 'vlilepost 6.0, 

pc inting out that there were no inlerch.-yTge facilities at that location and tbat ISRR and 

Consolidited Rail Corporation ("Conrail ) were Interchanging IPL's coal ttaffic at Crawford 

' CSX enoneously claims that its Petition ior Reconsideration concems only IPL's Stout Plant 
and not the Perr> K Plant. Thw Board t'enied relief to the Perry K Plant because of IPL's ability 
to truck coal from Stot ic 1 erry K. See Decision No. 96 at 15. Consequently, to die extent 
competitive rail service to Slout is delayed or denied. Perry K will likewise be captive to CSX. 



Yard, located on the west side of Indianapolis. Se.' 1P&L-15. ISRR did not seek reco:isideration 

or clarification of the suggested Milepost 6.0 interchange because, unlike IPL, ISRR assumed 

that CSX would be reasonable in implementing the spirit of the Board's condition by agreei'-.g tt) 

an inlerchange similar to the cne being conducted beiween ISRR and Conrail today. 

Unfortimately, CSX elected to disappoint ISRR and -ot IPL. On reply. CSX vigorously opposed 

any ISRR-NS nterchange at an Indianapolis Yard, claiming;, among ottier Ihings, lhat once it 

takes ov."r Conrail's physical assets in Indianapolis there would no longer oe any room fo*- ai. 

inlerciiang- ii. the Indianapolis Yards. See CSX-163. Upon seeing CSX's response, ISRR filed 

in support of IPL's request for clarification and pointed out the operational > ipracticalities of 

interchanging it Milepost 6.0. See lSRR-11. In Decision No. 96, the Board instmcted CSX, NS. 

ISRR and I?L to negotiate n mutually s.'itisfactory solution to the interchange problem and to 

report back lo thc Board within 60 days. Decision No. 96 it 14. In Decision No. 111, die Board, 

at the request ofthe parties, f xlended the reporting deadline to .far-iary 19, 1999. 

In accordance vith Decision "Nos. 96 and 111, CSX reported to the Board lhal it had 

reached an agreement with NS and ISRR lhat v ould permit ar NS-ISRR itteicriange at Crawford 

Yard for coal trains moving to the Stout Plant.' CSX also informed the Board that NS and 

INRD. its 89 pel cent-owned subsidiary, had not yet reached an agreement that would give NS 

access to the Stout Plant. See CSX lelter dated January 19. . 999. NS reported that CSX had 

orally agreed to a proced'-re for a NS-ISRK interchange at Crawford Yard and that NS 

considered such an interchange leasible from vn operating standpoint. NS did not address any of 

- ISRR was neither consulted ner was it a party to lhe purported agreement. Whik ISRR 
supports a Crawford Yard im rchange, ISRR has significant reservations about the operational 
constraints CSX allegedly is insisting cn as conditions to permitting the NS-ISRR interchange at 
Crawford Yard. 



the operational constraints CSX is allegedly imi)osing on the in'erchang . NS also reported that 

1NR'.> had refused to grant NS irackage rights over the INRD line accessing the Stout Plx.t and 

urged the Board to order INRD to grant the necessary rights. See NS-74. 

IPL reported lhat it had been informed of CSX's agreement to permit an interchange at 

Crawford Yard bu* that CSX was insisting on a headlight meet which, according 1 D r>iS and 

ISRR, woidd be very inefficient. IPL also reported lhat it had been informed by NS lhat NS had 

reached the coiiclusion that it could not efficiently or effectively compete with INRD for coal 

movemenls lo the Stout Plant. IPL, therefore, asked the Board to have NS's righis for Indiana-

origin coal moving to the Stout Plant assigned to ISRR. IPL ftirther informd tiie Board of 

INRD's intransigence in granting NS ttackage righu and "*u-ged the Board to take apprcf riate 

action. See IPL letter dated January 19, 19̂ 9 

Nol ha\ ing t̂ en invited to any of the negotiations 'c it feeling compelled lo comply wilh 

lhe Board's refwrting requirement, ISRR simply reported ) the Boaid what ISRR had î .amed 

Ihrough phone conversations with NS and IPL. ISRR explained that the resttictions CSX was 

allegedly imposing on the NS-ISRK interchange vvould render die inlerchange unecoromica! and 

inefficient. ISRR also informed the Board thai ISRR had been made aware of INRD's refusal to 

grant NS trackage rights to the Stout Plant. ISRR fuidier informed the Board that ISRR had 

leamed ofthe NS meeting with IPL where NS conceded that it could not provide competitive 

service to thc Ftcit Plant. NS had prev iously conveyed similar sentiments to ISRR. 

Consequently, ISRR suggested to the Board that it consider ass'gning NS's righis to ISRR ̂ r 

coal movements to the Stout Plant from Indiana origins. See ISRR letter dated January 19, 1999 



In Decision No. 115. the Board di "-ected CSX to procure from INRD the necessary 

trackage rights for direct accijss to the Stout Plant as ordered by Oecision Nos. 89 and 96. The 

Board further authorized NS to designate ISRR as NS'̂  agent if, as reported to the Board, NS is 

unable to compete for coal traffic moving to the tout Plant. On Febniary 23, 1999, NS reported 

to the Board that as of that date it had been u nable to procure the necessary trackage rights from 

iNRD. CSX's Petition for Reconsideration, lo which ISRR hereby responds, is directed al the 

Board's decision authorizing NS to designate ISRR as its agent. 

ARGUMENT 

UnHci 49 C.F.R. § 1115.3, a petiticn for reconsideration must demonstrate in detail the 

respects in which the proceeding involves material enor, new evidence, or changed 

circiirstances. As is demonsiraied below, CSX has failed to si ow that reccosiderution of 

Decision Nc. 115 is warranted under these staiidarus. 

Presumably aware of its inability to meet tht standards for reconsideration, CSX first 

asks the Board to reverse ilself ihrough die guise of clarification.̂  In Decision No. 115, the 

Board, after reviewing the filings by the pvirties, concluded that: 

If NS comes to share ISRR concems over any potential 
inefficiencies associated with an fSRR-NS movement into Stout, 
or if, after having been given an opportunity to work, the ISRR-NS 
movement into Stout prove« to be pioblematic. ISRR and NS may 
choose to negotiate a mutually beneficial agreement through whit h 
ISRR operates as NS' agent for movemenls into that plar.t. 

Decision No. 115 at 4. 

' Clarification of an agency's decision is app'-opriately sought whenever a decision is subjeci to 
various interj- relations by the parties. The sentence in Decision No. 115 CSX seeks to have 
clarified is clear and unambiguous both in isolation and particularly when read in context with 
the remainder of the Oecision. The senlence could uut possibly l ave confused CS)', the clear 
meaning of the sentence is simply not to CSX's liking. 



Unal 'e to point to any ambiguities in the Boara's language, CSX claims that, for any one 

of three reasons, the Board could not nave meant whal it said. First, CSX points out that 

historically trackage rights agreements do not permit the tenant to assign its rights witiioul the 

conseni oflhe ovmer. ISRR does nol dispute die general accuracy of CfO'.'s assertion only its 

relevance to the issue at hand. The Board has broad conditioning authority in rail consolidation 

proceedings. Sec UnitedStates v. Interstate Commerce Comm n, 396 U.S. 491 (1970); 

Minneapolis & St. L Ry. Co. V. UnitedStates, 361 U.S. 173 (1959). In faci, 49 U.S.C. § 

11324(c) spt '"•cally provides that: 

The Board may impo ;e conditions goveming the transaction, 
including the divestiture of parallel ttacks or requiring the giantin j 
of trarkage rights and access to other facilities .\ny trackage 
rights and related conditions imposed to alleviate anti-competitive 
effects of the transaction shah providt for operating terms and 
compensation levels to ensure that such effects are alleviated. 

Accordingly, Seclion 11324(c) exoressly authorized the Board not only lo grant trackage 

rights lu rail consolidation proceedings but also to specify any terms necessary to alleviate an 

anti-competitive effect of die ttansaction. Consequently, the Board is nol bound by provisions 

historically included in privately pegctiated trackage r Îits arrangement and an, as it has chosen 

lo do in Decision No. 115, require CSX and INRD to enter ii to a tt?ckage rights agreement witii 

NS that expressly pennits NS to designate ISRR as its agent under the agreement. Similarly, the 

Board could have autiiorized NS lo assign die ttackage rights U) ISRR arid required that any 

trackage rights agreement between CSX-̂ NRD and NS permit such an assî 'ument. 

Second, CSX maintains dial, u tiie Board meant what it said, the Board has granted bcUi 

NS and ISRR direct .iccess to the Stout Plant CSX's contention is totally at odds with tiie clear 

meaning ofthe Board's language and tums the law of agency on ils head. Pursuant lo Decision 



No. 115. NS continues to be the carrie: that receives trackage rights into the Stout Plant. If, 

however, as rejwrted to the Board, NS has come to the conclusion that it cannot compete for the 

Stout traffic. NS can elect tr designate ISRR as its agent for purposes of transporting Indiana-

origin coal to the plant. If NS so decides, ISRR v/ill simply step into NS's shoes for purposes of 

serving the Stout Plant. ISRR will have no inc'ependert authority to serve the Stout Plant nor can 

NS -lect to have bolh NS and ISRR serve the plant.'' Moreover, funaanienlal principals of 

agency law teach that an agent cann<.)t act for itself, but acts as the substitute for the principal. 

See Black's Law Dictionary, Revised Fourth Edition, at 85-86 (An agent is "[o]ne who acts for 

or in place of another by authority from him; a substitute, a deputy, appointed by principal with 

power lo do tl • 'aiings which principal may do."). 

Third, CSX asserts that the Board did not intenu the lâ .̂ uage authorizing NS to use 

ISRR as its agent to be a present author-nation but simplv a hypothetical altemative to be 

consiuti-ed in the fut?ire upcicr the Board's oversight condition. CSX's assertion, however, is 

belied by the ve'y next sentence in Decision No. 115. After authorizing NS to ehoose ISRR as 

its agt rt, the Board went to state that: 

In addition, demonstrated deficiencies in the operaiions into Stout 
may be examined as part ofour review in the oversight process of 
whether there is a need at that time to modify the terms of the relief 
we have granted in order to preserve competuion that existed prior 
to implementation of die approved transaction. 

^ NS's ability to designate ISRR as ils agent is premised on NS's realization that the ISRR-NS 
movemeni into Stout will not be competitive with INRD If NS were to actually serve the plant, 
the premise would no longer be valid and NS would no lenger want, and presumably no longer 
be authori ed. to keep ISRR as its agent. CSX's suggestion that NS would voluntarily permit 
ISPvR to conipete with NS for the Stout traffic defies common sense. If, as CSX suggests, NS is 
competitive for the Stout ttaffic, NS will never designate I S i ^ as its agent. 



Decision No. 115 at 4. Any reasonable reading of the overall paragraph leads one to the 

inescapable conclusion lhat the Board first authorized die agency relationship ai.d then added, as 

additional relief, the potential for resolving any fiirther deficiencies that may arise at a later date 

in the oversight process. The secomi senlence simply complements the first, it does not qualify 

or modify il. CSX's strained interpretation of the Board's language necessarily reads the 

ttansilional phrase "[i]n addition'" oul of the decisicn. 

In an attempt to have the Board recant its fnding and defer the issue tc a later dale, CSX 

asserts that NS - which CSX facetiously refers to as die "Thoroughbred" of railroads - will 

vigorously compete with CSX in Indianapolis as NS does elsewhere where their paths cross. As 

previously demonsttated by ISRR and IPL, NS and CSX patiis do nol cros. ia Indianapohs and 

NS is hopelessly handicapped in competing with CSX for the Stout traffic. Unlike CSX, which 

will take over all of Conrail's facilities in Indianapolis, NS v/ill have no facilities, locomotives or 

crews stationed ir or near that City. In order to serve the Stout Plant, NS would need to send a 

crew and locomotive fn \ Muncie, Indiana some 60 miles to Crawford Yard; await the ISRR 

coal train, which ISRR understands will be delayed at Milepost 6.1 until the NS crew and 

locomotive arrive at Crawford Yard; perform an irieftlcient headlight interchange with ISRR in 

Crawford Yard; transport the loaded coal cars to the Stout Plant; retum the '•mpty cars from die 

Stout Plant to Crawford Yard, again await the arrival of die ISRR crew and locomotive from 

Milepost 6.0. perform the same inefficient headlight intercnange of the empty cars with ISRR al 

Crawford Yard; and then relum some 60 miles to its home base at Muncie. Even ifall these 

operations worked smoothly, it is questionable whether the round-trip fr- n Muncie could be 

completed before the NS crew goes out of serv ice. Moreover, NS would be forced to make a 



round-trip on the line between Indianapolis and Munciv'i which will become CSX's main line 

between Cleveland and St. Louis. In re-̂ ponse to ISRR's Responsive Application in this 

proceeding, CSX explained that this line "will be part of two key CSX service routes-the St. 

Louis and Heartland service rouies t "Tying automotive and general merĉ iandise ttaffic." 

CSX/NS-177 at 520. CSX went on to complain that ISRR's operations over that "line would 

increase interference for bolh ihrough freight and local operations." Id. It seems incongmous 

that CSX fought hard to keep ISRR off the Indiaiiapolis-to-Muncie line beeause of increased 

interference and now is insisting lhal NS operate over lhal congested line in order to serve the 

Stout Plant. 

ISRR does not question Nh 's ability lo compete with CSX under comparable condilions. 

However, even the Thoioughbred of railroads cannot "DC cxpprted tn he competitive in an 

essentially loeal switching operation where it is forced to start the race 60 miles from CSX's 

starting gale, jump hurdles along the race, and complete the race 60 miles beyond CSX's finish 

line. The additional 120 miles and inefficiently interchange is too much of a handicap even for 

NS. 

Altematively, CSX seeks reconsideration of the Board's action in Decision No. 115, 

again positing three meritless arguments. 

CSX first arjjues that the Board's reversal of Decision No. 89, imposing Condition No. 

23, is "unusual, contrary to agency precedent and an unfair use ofthe Board's discretion." 

Petition for Reconsideration at 15-16. The Board, however, did not reverse Decision No. 89, h 

simply modified Condition No. 23 in order better to achieve the intended results of Decision Nc 

89. Even ifthe Board's action could termed a "reversal", CSX has failed to demonsttate any 



material enor. CSX claims that the Board's action is "contrary to agency precedent", but fails to 

cite any precedent that the Board violated.̂  CSX's contention lhat the Board's action is 

"unusual" and "unfair" - even if correct, which it is not — hardly constitutes material error.* 

In this same regard, CSX complains that, in imposing Condition No. 23, the Board "had 

before it a number of altematives based on a substantial record, clear evidence and full 

arguments" whereas Decision No. 11 ^ v as based on "scant evidence put forward b>' IP&L." 

Pethion for Reconsideration at 15. CSX's complaint is nonsensical since, in adopting Oecision 

No. 115, the Board had before il the same substantial record that it reviewed before imposing 

Condition No. 23, only that substantial record was supplemented by further uncontroverted 

teslirpony conceming the efficacy of Condiiion No. 23. As already noted, the Board did nol 

reverse Condition No. 23 in Decision No. 115, it simply modified the Condition on the basis ofa 

more complete record. 

A number of parties, including IPL. ISRR and United States Department of Justice 

("DOJ"), submitted testimony in this proceeding addressing ihe loss of competition at the Stout 

Plant. While these parties generally agreed on the potential harm, they differed as to the 

appropriate relief In adopting Conditiori No. 23, the Board elected DOJ's proposal which was 

first put forward in DOJ's brief In arriving at its lecomniendation, DOJ criticized Applicants 

proposed remedy because it would double the distance NS would need to travel and possibly 

prc duee ojjerational problems at Hawthorne Yard, leading to rates as much as 20 to 30 percent 

• It is somewhat anomalous for a party to come before an agency and assert that the agency has 
V iolated its precedents without being able to cite a single case, regi lation or statute that 
purportedly vvas violated. 
" CSX's proposed standard of granting reconsideration would produce endless reversals of 
agencv decisions since many decisions ar* luiusû s! in some respect and most are deemed unfair 
by the losing party. 
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higher than present rates to Stout. DOJ-2 at 24-26. In fashioning its recommended solution, 

DOJ obviously was of the view that NS would have a presence in Indianapolis and that a NS-

ISRR interchange could occur -Aithout the use of a CSX yard. Otherwise, DOJ's criticisms of 

Applicants' proposed remedy would have been equally applicable to its own remedy. Because 

NS has elected not to station any employees and locomotives in Indianapolis, an ISRR-NS route 

to the Stout Plant is more than double the distance of the INRD route and CSX is apparently 

insisting on an inefficient 'nterchange at Crawford Yard. Faced with the uncontroverted 

cv idence that NS is unable effectively lo compete for the Stout ttaffic, it is unlikely lhal DOJ 

would continue to support its suggested remedy. In any event, faced with this evidence, the 

Board was obligated to fashion a more suilable remedy, as it did in Decision No. 115. 

Along these same lines, CSX next argues that there is a conflict in testimony that must be 

resolved before the "agency" concept is put intr use. The so-called conflict that CSX 

presumably refers to is between NS's statement that the interchange at Crawford Yard is 

"feasible" and the testimony introduced by . P L that NS has come to the conclusion that it cannoi 

efficiently or effectively compete for the Stout traffic. There is, however, no inherent conflict 

between the respective testimony of NS and I.'̂ L, as CSX would Ic^ the Board to believe. 

NS simply informed the Beard that the interchange CSX agreed lo at Crawford Yard is 

"feasible", not that the interchange is efficient or that it vvould enable NS effect've'y .0 compete 

for the Stout traffic. Railroads are from time-to-time compelled by facility constraints to perform 

headlight interchanges. Such interchanges, however, are usually performed only as a tempyorary 

measure or for small volumes of traffic because they are inefficient and uneconomical. ISRR 

and IPL 'lave not disputed NS's characterization of the proposed interchange as operationally 

II 



feasible. 1. tead. ISRR and IPL have maintained that the proposed interchange would be 

inefficient and uneconomical vvhich, in turn, CSX does nol refute. Moreover, CSX focuses 

solely on the NS-ISRR interchange at Crawford Yard and ignores the other operational 

consttaints NS would face in competing for the Stout traffic. Given tiie enormity ofthose 

constraints, ISRR is not in ihe leas'i bit surprised that NS has cone to the realization that it 

cannot effectively compeie wilh CSX for ttaffic mov ing to the Siout Piant. 

CSX portrays IPL's testimony concerning NS's stated inability to compete for the Stout 

ttaffic as "an uncollaborated (s'c) assertion" and "scant evidence ". Atiached lo IPL's Jana ay ^^ 

1999 letter is a svom Affidi vit of Mr. Weaver, Manager of IPL's Fuel Supply Organization, in 

which Mr. Weaver describes in detail his discussions wilh NS. In that Afl'.davit, Mr. Weaver 

unequivocally states that TJS admitted to IPL that NS could rot tl̂ ectively compete for the Stout 

trallic. Mr. Weaver's tCLjlimony is uncontroverted. NS los not come forward to deny ils 

conversations Vith iPL anv' CSX has rot introduced a scintilla cf ŵ 'idt-.̂ e that refutes Mr. 

Weaver's testimony or undermines ais crtv ibility 

Even if there were a conflict in lestir̂ *.ony, which, ofcourse, there is not, the Board's 

findings in Decision >;o. 115 appropriately accommodate : -̂ y sucî  conflict. Ac already noted, 

t*-: Board merely authoi .zed NS to have ISRR act as its agent in the event NS has already 

decided or decides .-it some future date xh.y NS eannot compete for .he Stout ttciTic. If, as CSX 

suggests. IPL has mischaracterized NS's conversation with IPL and NS is able to compete for the 

Stout traffic, NS has no reason to deputize ISRR a:; its agent. .\s CSX points oul Ihroughout hs 

Petition for Reconsideiation, NS is a vigorous competitor and would hardlv- hand offto ISRR 

traffic that NS has even a remote chance of gainrng. On the other ha.nd, if NS does deputize 

12 



ISRR as its agent, NS will have confu med IPL's testimony in a manner that speaks louder than 

words. 

Finally, CSX argues that the Board's actitM s in Decision No. 115 may have unforeseen 

consequences. The consequences CSX alludes to, however, are not precisely defined or 

articulated other thau thc suggestion that thc » rd's; action may raise a labor issue because of 

the possible NS-ISRR agency relationship, icauioads routinely eiuer inlo ttackage rights 

arrange, n̂ts without any adverse labor .mpllcations. .\s CSX correctly points out, such 

arrangements are subject to Board approval and the attendant labor protective conditicns 

imposed by the Board. The trackage rights awaided by Condition No. 23 were expressly made 

subject to the condition:, sel forth in Norfolk end Western Ry. Co. - Trackage Rights - BN, 354 

I.C.C. 605, 610-15 0978), as modified in Mendocino Coast Ry.. Inc Lease and Operate, 360 

I.C.C. 653, 664 (1J80). See Decisir i No. 89 at 166, n 259. The same lr.lor conditions imposed 

by the Board apply regardless of whetht. NS or ISRR performs the operations under the awarded 

ttackage righis. In olher wordj, the employees of CSX, iNRD and Conrail are tteated the same 

reg,ardless of whether NS or ISRR is the perfonning carrier. 

The only labor issue the Board's action could possibly raise is whether NS's collec;i-ve 

bargaining agreements permit NS to use ISRR as its agent. If, -is CSX suggests, the agency 

relationship is made tariifJincunt to a grant of trackage rights lo ISRR any impediments in NS's 

collective bprgaining agreements would be resolved.' In order lo resolve any poiential 

unforeseen consequences, the Board caii do precisely wnat CSX suggests. Rather lhat having 

ISRR act as its agent. NS snould be given the ability to assign the trackage rights lo ISRR if NS 

" Contrar}' to CSX's argument, such action by the Hoard would not involve an "override" of iahor 
obstacles. 
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finds itself unable to compete fcr the Stout ttafTic In offering this suggestion, ISRR is noi — as 

CSX derisively remaiked - focusing on ilself NS's assignment would only occur if NS finds 

itself unable to compete for the Stout traffic and would last oi ly for so long as NS continues to 

be of that same view . Such an anangement would be no differeni than the one contemplated by 

the Doard in Decision No. 115, but would resolve any possible obstacles to tbe timeiy and proper 

implemenlalion of Condition No. 23 and avert needless add'Uonal litigation ofthis matter. 

CONCLUSION 

In Decision No. 89, the Board granied IPL relief in order lo remedy the loss of rail 

competition at the Stout Plant. No one ~ other than CSX's subsidiary, a non-party to these 

proceedinge - has challenged the Board's decision in this regard.̂  In Decision No. 96, the Board 

explained that the relief granted to IPL was intended to "ensure efficient and competitive 

service" to the Stout Plant. Again, the Board's findings go unchallenged. In Decision No. 115, 

the Board, confronted vvith uneonttoverted evidence that NS carmot compeie .o: the Stoui ttaffic, 

auihorized NS to choose ISRR as its agent in order to preserve competition at thv out Plant. 

CSX's challenge j;oes not to the rierits of the Board's decision, only its timing. CSX dues not 

refiite the evidence of NS's inability to compete for the Stout ttaffic, it asks only that the Board 

postpone lis decision and lake it up again at some fijture date under •he Board's oversight 

- •jwers. The proper implementation of Condition No. 23 has already witnes'-fd a flurrj' of filings 

by the parties. Mindfiil of the adage "justice delayed is justice denied", ISRR respectfully urges 

In Decision No. 93, the Borrd deniel INRD's petition for leave to intervene. 
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die Board to deny CSX's Petition for Reconsileration and lo expeditio'isly take whatever further 

actitm is needed lo properly implemenl Condition No. 23. 

Resfiectf'illy submitted, 

KARI. MORELL 
Of Counsel 
BALL JANIK ^LP 
1455 F Stteet, N.W. 
Suite 225 
Washington, D.C. 20005 
(202) 638-3307 

Attomey for: 
INDIANA SOUTHERN 
RAILROAD, INC. 

Dated: March 22, 1999 
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IP&L-22 
UNITED ST.\TES OF AMERICA 

DEPARTMENT OF TRANSPORFATION 
SURFACE TRANSPORTATION BOARD 

Finance Docket No 33388 

CSX COR«ORATI<;N A N D CSX TRAI 'SPORTATION, INC., 
NORFOLK SOUTHERN CORPOP.ATION AND 

NORFOLK SOUTHERN RAILWAY COMPANY -
CONTROL AI>ID OPERATING LEASES/AGREEMENTS -

CONRAIL INC AND CONSOLIDATED RAIL CORPORATION 

REPLY OF INDIANAPOLIS POWER & LIGHT -̂ O? IPANY IN 
OPPOSITION TO CSX's "PETITION FOR RECONSIDERATION IN PART 

OR CLiVRIFICATION OF DECISION NO. l i b " (CSX-1?0) 

COUNTERS TATEMENT OF THE ISSUES 

1 May CSX — which pt̂ esented this Tran.saction as one that would create efficiencies 

Snow Dep'n 1 r. 163, copy attached h'̂ reto a? IPL Exhibit No. 7) — now be heard to 

attempt to make inefficient IPL's existing competitive altemative at the Stout Plant? 

2. Is here any provision of law that would preclude a railroad (here, NS) ftom doing 

what any other entity may do — app înt an agent (here, Indiana Souihem Railroad Company 

("ISRR")) to perform tasks vithin the legal authority ofboth principal and agent? 

3. May CSX subject the tariff rates of Ind-anapolis Power & Light Company ("IPL") to 

RCAF(, J) ircreases, as CSX announced in its Petition for Reconsideration, rather than the 

RCAF(A), as the statute reiiuires? 



INTRODUCTION AND SUMMARY 

TPL regrets that CSX, which previously acquiesced in trackage righvs for NS into IPL's 

Stout Plant (CSX-163, filed September 3, 1998, at 3 n 1), now sesks reconsideration in CSX-180 

("Petition') ofthe Boari's admirable Ilecision No 115 which allowed those rights tc be efTective 

by permitting NS to make I 'si'R the agent of NS, if NS and ISRR so aj.v'̂ e. 

It is highly questionable whether CSX should even be heard on this matter, given (a; iii 

acquiescence, (b) that the rights in question belong to NS (P.id thus are not within the cognizable 

interests of CSX, unless safety or operational concems were alleged, which CSX did not), and (c) 

that CSX is, now, obviously, act'ig as a stalking hoi ' for ils 89-percent-owiitd subsidiary, The 

indiana Rail Road Company ("FNRD"), which in Decision No. 93 was denied the opportunity to 

intervene grossly out of lime. Given the inordinate amount of time that dispuies about IPL's 

Stout Plant have already cons-cmed, thc Board nay wish to reject CSX's Petition because it 

rela.es to matters that are of concem to NS, ISRR, and IPL, but .ĵ e nol the business of CSX. 

Under the Board's Decision No. 89, of which IPL unsuccessfully sought reconsideration 

(̂ fifi Decision No. 96) but did not fiirther challenge, IPL must rely on CSX, .'s it had to rely on 

Conraii, tc serve its Perry K Plant in downtown Indianâ  ilis. In IPL's view, the impoeed reliance 

on CSX lessened ils existing rail-lo-rail competilion wilh INTvD/CSX service lo Stout (and 

thereafter track delivery to Perry K) t'he Board, however, took a different vievv, holding that the 

provision of NS cpinpetiti*"* service to IPL's Stout Plant provided a sufficient substitute for the 

existing competition Conrail provide.v D< cision No. 96 at 14-15. But, of course, that only could 

be tme if NS or a substitute carrie: has d.recl access 'o the Slout Plant, at a competitive trackage 

rights fee (LSU, no higher than the 29 cents per car-mile fee agreed to by NS and CSX) and with 

.ion-discriminatory dispatch and p 'vis.on for interchange. The cuneni effort by CSX to make 



NS' direct accrss inefficient and uncompetitive therefore jeopardizes competition at both the 

Stout and Perry K Plants. 

Despite the lengths CSX went to in retelling this saga to a Board well famil ar with it, 

CSX really is challenging only one aspect of Decision No. 115 - Lfi., may NS make ISRR its 

agent for turpose of serving the Stout Plant? Assuming aigur:t}dS2 that the Board allow? CSX to 

raise that issue, ihe.'c is only one answer to it — of course NS do that. There is no jTovasion 

of lavv forbidding a railroad from making another railroad its agent, and CSX cites none. rta;n-,, 

it argues that the 'ioard's explicit authorization of an agei .y relationship i'- unpr ecedented, hut 

that is clearly wrong. 

For one thing, Buriington Nonhem-Santa Fe (' BNSF') n-.de Utah Railway its agent in 

Utah to effectuate the ti ackage rights granted BNSF by the Board in Decision No. 44 (served 

August 12, 1996) in I'irince Docket No. 327̂ 0. No one, including Union Pacific ("UP"), ever 

suggested that BNSF cou'd not do that, and il was clearly done 'o make the righis awarded BNSF 

by the Boa-̂ d more efficacious Ther- is no cf>";ics:vablt objection to thut, exrept the purely 

setHsh concerns ofthe competitor. Ifil had been illegal, the Boa-'d would nol have r.llowed il. 

Ell, ally important, railroads enter into haulage agieements routinely, and those agency 

rel.~tionships are clearly 'egal a- ii aic allowed by the Bo. rd. .Agency relatiouship* are routine. 

Simply stated, there are two fundamental problems v> ith CSX's newly-found objection to 

the trackage rights awarded NS (aside from CSX's earlier acquiescence in them). First, CSX 

relies on no autho-ity whatsoever, except ar intemally-contradictory claim that such rights may 

somehow violate 49 U S C. § 11326 (even though CSX adnJ's that the Board can override any 

Maimed obstacle under that Section, Petition at 18-19) More fimdamentally, § 11326 is no bar 

because Conrail's employees already received labor protection from the Board. Decision No. 89 



at 124-27, 183-84. CSX (along with NS) itself advocated labor protection for Corr-'il's 

employees, ai.d thus is estopped from complaining about it. Secord, the unrebi ttCw record 

supports Decision No. 115, because on January 19, 1999 IPL submitted the We? 'er Affidavit 

which no party hi s rtfuied anH which proved hat NS cannot, by its own admission to Mr. 

Weaver, compete at the Stout Plant (for delivery of southem Indiana coai) All the 3oard has 

done is f permit NS to make the awarded rights effective, which NS already had the common 

lav/ authority to do (by making ISRR its agent) There is no conceivable reason to change that 

anangement at the behest of CSX. 

i\t bottom, CSX's objection relies on its concern that the trackage right.^> awarded NS may 

now be the efficient and competitive alternative the Board described and intended ir De:ision No. 

96 (at 14) IPL is, frankly, outraged that CSX is - blatantly - seeking lo unde-cut the«: ficiency 

and competitiveness ofthe rights the Board properly awarded NS, while piously posturing itself 

as acquiescing in the award ofthose rights CSX cannot claim - and has not claimed ~ lhal 

IPL's unrebutted evidence (in the Weaver Affidavit) of what NS told it is wrong.' The facts are 

as IPL stated them, under oath, through the Weaver Affidavit, vrith its January 19, 1999 letter. 

Without an opposing Affidavit, CSX has defaulted on its opportunity, if any, to dispute IPL's 

evidence. 

BACKGROUND 

The ISRR line a, issue is a feeder line which used to be owned by Conrail, and was so 

owned bv' Conr-'il when IPL's cunent Conrail conracl was executed. Ao i feeder line spun off by 

Conrail, Conra.1 had an incentive to ensure that traffic originating on that line would be 

' NS, fcr understandable reasons, does not want to be the entity who seeks any change in 
the transaction as approved by the Board IPL understands NS' position But NS has been quile 
candid wilh IPL, and has stated to IPL that it has no objection if lEL informs the Board of the 
facts as NS relaletl them to IPL. 



compeutive. This led Conrail to absorb most of the INRD swiiching charge for ISRR-origin coal 

trinsported to IPL's Stout Plants It was therefore in Conrail's interest to keep ISRR viable, but 

it is not necessarily in NS' interest to do so (and it is definitely not in CSX's, because CSX owns 

89-perccnt of fNRD, the ahemative line) A other reason why Conrail and ISRR v/ei-e able to 

compeie was the presence of Conra'i »,rews, locomotives, ?jid track in Indianapolis. NS comes no 

closer to Indianapolis than Muncie, Indiana, some 60 miles north, and unlike Conrail will have 

neither crews nor locomotives nor any other presence in Indianapolis. It is obvious that NS 

cannot effectively compete from such a distance, which it admitted to IPL and IPL reported to the 

Board in an undisputed AffidavU (IPL Exhibit No 6) filed with its lanuary 19, 1999 lettci 

(attached hereto for the Board's convenience) NS cannot offer IPL competitive service for 

ISRR-orign. cc. I a; the Stout Plant. 

Moreove.-, the record shows t iat, without IPL's coal business to the Stout and Perry K 

Plarts, ISIR may have to abandon service north of Milepost 17.0, thus eUminating service to 

other smaller shippers as well Thc Department of Justice ("DOJ") apparently recognized this 

concem in advocating that NS get trackage rights to serve the Stout Plant directly, in interchange 

with ISRR The Department of Agriculture supported relief for ISRR (including a remedy so that 

it could serve the Stout Plart), and the Department of Transportation supported a remedy for IPL 

at the Stout Plant so that it would have effective competitio.i for ISRR-origin coal. The Board 

^ Under a joint proposal by CSX and INRD to IPL in April 1998 (see CSX-152, filed 
June 1, 1998), CSX suggested that IPL wo. 'd receive the same competition at both Stout and 
Perry K Plants as it had before. IPL disputed this in its successful arguments to the Board. 
CSX made the same offer in CSX-152 r.s it and INRD ha i made in their j< int offer, witii one 
crucial difference - it had offered to use the RCAF .̂Adjusted) in its April 1998 letter, but 
stated in C.'''X-i52 that it would only offer to use the ^CAF(Unadjusted) in view of IPL's 
rejection of the joint offer. 5.«'e CSX-152 at 4 n.l and April 1998 letter attached thereto. In 
its Petition, CSX now reiterates ils intention to use the RCA (̂Ulladjusled) in any lariff iat»s it 
quotes IPL, which IPL regards as an egregious violation of 49 U.S .C. § 10708. See infia. 



agreed with DOJ, and subsequently provided (in Decision No 115) lhat NS could make ISRK its 

agent if either N5 is coneemed t'-̂ ut > . cannot provide effective competition at lhe Stout Plant 

withoui "inefficiencies" or the ISRR-NS movement proves to be "problematic " This was entirely 

appropriate. 

IPL has no direct knovdedge of negoliations between CSX, NS and INRD (a non-party to 

this proceeding) about trackage rights to the Stout Plant because IPL was not included in those 

discussions. Il is clear, nowever, from NS' February 23, 1999 report, that the trackage rights 

agrciment provided to NS by CSX on behalf of INTID did not comply with Decision No 115 -

indeer, patently so, since it contained no trackage rights fee (despite prior mlings by the Board 

rejecting IPL's effort to reduce the agreed -upon fee NS and CSX set at 29 cents per car-m le to a 

lower fee for service to the StOut Plant, thus establishing the fee al 29 cents per car-mile), as CSX 

admitte, in its Febmary 18, 1999 report to the Board (CSX-178). Also, the trackage rights 

agreement nropoied by CSX contained unusual provisions that NS informed the Board would 

require flirthc.- .if̂ gotiations. After so many months, TPL regards CSX's prcposed agreemen (as 

reported by NS) to be ridiculous. See IP&L-21 (filed Febmary 26. 1999). 

To put it bluntly, CSX is unwilling to satisfy the Board's orders Lest the Board think IPL 

is overreacting, attached hereto is CSX's denial of a request from IPL 1 ir a rate and service quote 

to IPL (IPL Exhibit No 8/ The letter, dated March 10, 1999, after CSX filed its Petition 

w hic'a nowhere raised an} issue concerning the provision of service by CSX to the Stout 

Plant, nevertheless stating that "[tlhe pending filings before the STB conceming the 

operating plan for the Indianapoiis area have delayed our ability to properiy evaluate the 

commercial and operational l.'tndscape for a rail proposal at this time." This is incredible; 

CSX was the architect of this transaction, and supposedly knew how Indianapoiis would be 



served almost two years ago, when it filed the Application! There are no issues before the Board 

affecting CSX service to v;ither the Stout Plant or the Perry K Plant, yet CSX's letier weni on to 

say "[o]nce there is a clear understanding as to how your facilities in the Indianapolis area 

will be served, CSXT will develop i . ail proposal for Stout and Perry K. We feel this 

approach will allow for more meanmgful negotiations once the operational issues have been 

resolved." What "operational issues" involving CSX st rvice to either the Stool or Perry w 

Plants? There are none!! It will take over Conrail's lines and, as the cwner, can operate them in 

any appropriate manner! 

RESPONSE TO CSX'S PET7TION 

CSX's version of the events concerning the trackage rights issue at ^PL's Stout Plant 

(Petition at 2-11) is replete with statements lhat have been laken out of contexl and with 

pejorrtive rem. '-s and insinuations, evidently to divert the Board's attention from the focus of 

this matter: preservation of rail-to-rail competition at the Stout Plant. It is important that 

IPL set the record straight. 

Il is undisprted lhal Indianapolis is the largest "2 to 1" metropolitan area affecied by the 

split-up of Conrail. See generallv. Application, CSX/NS-25, ^^ol. 2A. at 147-49 (Hart V S.). 

This is because Conrail and CSX cunentiy compete for traffic in Indianapolis, and Conrail's 

departure after the "Split Date" will turn Indianapolis, for all practical pnrposes, into a one-

railroad town dominated by CSX. Conrail's role as an aggressive compeiitor for transportation of 

coal to IPL's Stout Plant is at the heart of the issues presented by CSX's PeMlion. Because of its 

physical presence in Indianapolis and its interesi in seeing ISRR remain viable, Conrail acts a 

tough competitor at the Stout Plant. Decision No. 89 at 116-17. (Indeed, because Conrail sold 

the ISRK line to ISRK after entering inlo its contract with IPL, Conrail has conlinued to 



aggre sively compete along with ISRR for IPL's business.) IPL's Stout Plant has two-carrier 

access via (1) INRD and (2) by ISRR, in interchange with Conrail (via INRD switch, und-jr a 

switching charge the Board found to be favorable, id. at 117, of which Conrail absorbs nearly all 

of it). As a resuh ofthe proposed transactior thc Stout Plant would lave become a "2 D 1" 

destination Because ofthe loss of Conrail as a competitor, IPL sought protective conditions in 

order to preserve its existing competition as much as possible. The Board and DOJ correctly 

recognized that IPL would lose viable competition at the Stoct Plant and that IPL was entitled 

to protective relief to preserve its existing competition. In ; see DOJ-2 at 24-26. 

The solution proposed in the Application to the massive "2 lo 1" problem in Indianapolis 

was an inefficient and costly combination of operating conditions under which NS would only 

have "overhead" trackage rights with all NS traffic being routed through the Hawthome Yard, 

where NS would have to depend on CSX/INRD for switching.* Traffic destined for IPL's Sto'at 

Plant would then be rerouted from the Hawthome Yard, over the same track from which it came, 

into the Stout Plant. Of this arrangement, DOJ conectiy noted: 

[w]hile this remedy may appear to permit NS to assume Conrail's position, it is 
seriously flawed because NS is not granted the same means that Comail now has at 
its disposal to compete with CSX at Stcut. . . NS would not have Ccnrail's 
convenient access to Indiana coal because cannot connect with ISRR at 
Indianapolis as does Conrail. . . NS could deliver Indiana coal to Stout by 
interlining . . but all of these routes involve considerable circuity, such that each 
of them is at least twice as long (in lail miles) as Conrail's cunent route to Stout. . 

.[T]his doubling of the distance that NS must travel means significantly higher 
costs for NS, which most likely would be reflected in NS rates to Stout as much as 
20-30 percent higher than present Conrail rates . . . . In short. Applicants' remedy 
will not replicate current competitive conditions for IPL at Stout because it does 
not put NS and fNRD on equal footing. 

DOJ-2 al 24-26 (emphasis added). 

^ NS received direct access to one GM facility in Indianapolis. CSX has never explained 
why GM was entitled to that access, but the Stout Plant is not. 
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Initially CSX endecored to retain this arrangement by proffering untenable theories to 

prevent IPL from obtaining a remedy at the Stout Plant. For example, early on in the proceeding, 

CSX tried to maintain the fiction that it would compete with INRD, hs 89-percent owned 

subsidiary, see, e.g.. IP&L-l 1, Attachment 2, Sharp Dep'r Tr. 14-15, an absurd assertion it later 

abandoned In its .••ebutta!, CSX advanced a new fiction, contending that IPL's real c< .npetitive 

constraint on INRD's lates at the Stout Plant was the alleged ability of IPL to tmck its coal into 

Stout. This laler aigument was equally senseless* and failed to divert the Board's and DOJ's 

attention from focusing on preservation of IPL's rail-to-rail competition. 

To remedy the loss of IPL's vigorous rail-to-rail o ompetition ai the Stout Plant, DOJ' 

requested, and the Board granted, NS trackage rights directly into the Stout Plant See DOJ-2 al 

26-27 and Decision No. 89 al 117. Thc Board . ecognized that it could not precisely replicate 

pre-transaction conditions at the Stout Plant because the Transaction eliminates a Class I railroad 

from Indianapolis, but gave NS the trackage rights, as requested by DOJ and IPL, in an effort to 

"approximate more closely pre-transaction market conditions." Id. It is critical to recall that it 

was Applicants, espCvially CSX by proposing to take Conrail's's lines in Indianapolis, that made il 

impossible to re-create the current vigorous competition from ISRR/Conrail vis-a-vis single-line 

service on INRD that IPL now enjoys. 

* In order to move 100 percent of Stout's coal requirements by tmck, over 60,000 tmck 
loads would be required per year, or approximately 460 tmck loads per day. See IP&L-l 1 at 32. 
Such an undertaking is infeasible, not to mention the damage to local highways, traffic congestion, 
and environmental impacts of such an undertaking, as the Board correctly found in Decision No. 
89 (at 116-17) We gather CSX has abandoned that fiction, too, since CSX has not re-raised its 
tmck-competition argument in its lengthy Petition and previously acquiesced in the grant of 
trackage rights to NS, nor did CSX seek judicial review of Decision Nos. 89 or 96. CSX's 
contention was especially ironic, given its claim, touted by both CSX and NS, that this transaction 
would take tmcks off the highway. 

* IPL also requested direct access for NS into the Stout Plant as an altemative to its 
reqi'.est to make Indianapolis a Shi.ed Assets Area. IP&L-3 at 38, IP&L-l 1 at 16-23. 



IPL did petition the Board for clarification or reconsideration of certain aspects of 

Decision No. 89. However, CSX seems to imply that IPL did so to get more from the Board than 

the Board's remedy was meant to provide. This is misleading and unlme. First, in reply to IPL's 

Petition, CSX accepted the Board s grant of trackage rights to NS' for movements to the Stout 

Plant and even opposed INRD's petition for reconsideration or clarification ofthe same matter. 

Second, IPL's requests merely clarified issues related to the Board's remedy and were intended to 

make effective what the Board originally provided/' The Board agreed these changes vere 

appropriate. 

One example of CSX's misleading characterization of the events concems the point of 

interchange i:sue for ISRR-origin coal. CSX implies tiiat tiie Board significantly improved 

IPL's position i. Decision No. 96 by requi ing an NS interchange at Milepost 6.0 ratiier tiian 

Hawthome Yard. Petition at 8-10. This is disingenuous. ISRR-origin traffic destined for the 

Stout Plant has never interchanged witii Ccnrail at the Hawtiiome Yard. Ratiier, it has always 

taken place at tiie Crawford or "GM" Y-rd, whir' •'re in westem Indianapolis and en route to 

' IPL fails to undersiand why CSX, in response to Decision No. 115, sent NS a 
trackage rights agreement witiiout a stated trackage rights fee which, as NS observed on 
Febmary 23, 1999 in NS-76, is a "highly material provision. Oĉ nite IPL's desire to have 
its traffic subject to a lower fee, the Board said in Decision No 'at 140-42) it would be 
subject to the 29 cents per-car-mile trackage rights fee proposed y Applicants and reiterated 
that in Decision No. 96 (at 14 n. 33). CSX cannot object to die very fee it agreed to with NS 
for trackage rights over the otiiers' lines. The Board should direct CSX, in tiie trackage rights 
agreement provided NS, to set the fee at 29 cents per car-mile for the use of INRD's tracks, 
which IPL firmly believes was I'le Board's intention. Without tiie inclusion of such a fee, 
CSX has neither complied witii Decision No. 115 nor did it seek reconsideration of die 
requirement tiiat it provide a irackage rights agreement, which obviously mus. contain a fee. 

^ IPL also sought to strike the word "presumably" (conceming die switching-charge 
fee aspect of Decision No. 89) from tiie statement tiiat "traffic to IP&L's Stout plant will 
result in availability of direct NS service presuniabl,' free or CSX swhching charges." CSX 
conceded this point even before die Board mled on it. CSX-163 at 3 n. 1. 
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tiie Stout Plant, unlike U. Hawthome Yard, which is easl of die Stout Plant. Of CSX's plan 

to route IPL's traffic through the Hawthome Yard, DOJ sttited "Hawthome Yard may be 

congested, and so the NS-CSX interchange is likely to be worse that the cuirent interchange 

between Conrail and INRD. There L also the potential for CSX to use biased dispatching or 

excessive switching fees to impede NS' ability to compete." DOJ-2 at 25-26. Although DOJ 

mistakenly suggested that the interchange take place at Milepost 6.0, upon applicai.on to the 

Board by ISRR and IPL, the Board allowed the parties involved to negotiate a mumally 

satisfactory solution for efficient interchange. Decision No. 96 at 14. Allowing (or requiring) 

the interchange to occur at Crawford Yard simply maintains in one respect the status quo.' 

By letter dated January 19, 1999, IPL submitted the Affidavit of Michael A. Weaver, 

Manager of IPL's Fuel Supply Organizatî  i (IPL Exhibil No. 6, attached hereto again for 

convenience). i^L Exhibit No. 6 chronicles the events smce Decision No. 96 ' IPL's 

* CSX, in its earlier Reply (CSX-163) to IPL'; Petition for Reconsideration of Decision 
No. 89, disparaged IPL for having tl.e temerity to suggest that interchange should occur in 
Crawford or "GM" Yards (hardly an extraordinary suggestion, since that is where interchange 
has always occuned) rather than at Milepost 6.0 (where interchange has never occurred). It 
was not until January 1999 that CSX admitted that Crawford Yard wai the ' propriate 
interchange point, just as IPL aigued in August 1998. 

' Implementation of NS' irackage rights inlo Stout has been fraught with delays and with 
intransigence from CSX and its subsidiary, FNRD. Several pleadings have, been filed wi:h th2 
Board reporting the status of, or requesting assistai :e in, resolution of an acceptable trackage 
rignts arrangement into Stout. In Decision No. 96, lhe Board required NS, CSX, ISRR, and 'PL 
to negotiate a mutually satisfactory solution to "any related problems that may necessarily 
incidental to a MP 6,0 interchange problem" and report to it on or before December 18, 1998. 
IPL was not allowed to participate in any meetings held "uy the carriers to negotiate a solution. 
Importantly, the Board intended the remedy that it granted at the Stout Plant "ensure efficient 
and competitive service " Decision No 96 at 14. CSX's Petition now seeks to obstmct that 
objective Among the various submissions to the Board about the trackage rights issues at the 
Stout Plant are papers filed August 12, 1998, September 3, 1998, December 18-19, 1998, January 
19-20, 1999, Febmary 3-4, 1999, Febmary 18, 1999, Febmary 23, 1998 and Feh-̂ iary 26, i999, 
by CSX, NS, IPL, and ISRR. 
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uncontradicted Exhibit No. 6 denonstrates NS' ;ability to quote a competitive rate for ISRR-

origin coal to the Stout Plant due to its location at least 60 miles away from Indianapolis. 

Mr. Weaver testified that "although NS was willing to quote IPL a rate for ISRR-origin coal to 

the l>tout Plant, it would not be able to quote a rate equal to or even close to the existing Conrail 

rate to ihe Stout Plant." Id at 3. (Marketing personnel al NS presumably dii not know this 

before June 8, 1998, because the IPL rate was highly confidential) Thus, w'lile it is 

operationally feasible for NS io provide the service by sending loc«)motives and a crew a one

way distance of 60 m<les or more, the [ack of physic&i presence in Indianapolis prevents NS 

from quoting a competitive rate. 

As a result of all of the submiss ons, iiv;luding Mr Weaver's Affidavit, the Board issued 

Decision No. 115, which required 1) CSX to i ̂ port lhal it had procured the trackage rights for 

NS from INRD and 2) NS to report that the irackare rights had beei. procured and whetiiier 

they were satisfactory. Decision No. 115 at 4. Decision No. lU" also responded to IPL's ard 

NS' concems over potential inefficiencies asoociaied with tite ISRR'NS movem.ent to the Stout 

Plant. In order to "preserve compeiition that existed prior to unplcnentation of the approved 

ttansaction," the Board provided tiiat ISRR could operaie as NS' agent. Id. In response to 

Decision No. 115, NS reported (in NS-76) thai it received a strange form of trackage rights 

ap -Cuient from CSX that did n it conf rm to the other trackage righis agreements between NS 

and CSX and which contained no trackage righis fee (rightly described by NS as a "higl.iy 

material" term). IPL doej not consider CSX's proposed agretment to constitute compliance 

witil Decision No. 115. See IPL-21, filed Febmary 26, 1999. 
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ARGUMENT 

I, CSX SHOULD NOT BE HEARD TO INTERFERE WITH A 

1 RA^KAGL RIGHTS RELATIONSHIP BETWEEN NS AND ISRR 

CSX scjks to prevent an eflficient and competilive relatio:iship between NS and ISRR 

over lues owned by its 89-percerl-owned s'jbsidiajy iNRD There are three reasons why CSX 

should not be heard to do so. First, in CSX-163 (a . I>. as CSX admits in its Petition, CSX 

iicquiesced in the award of trackage rights to NS to serve the Stout Plant, and should not be 

neard to interfere with them. 5 ?cond, the issue CSX attempts to raise - whether NS can make 

ISRR ils agent for purposes of transferring those trackage rights - is not som»;lhing in which 

CSX has any legrtimate intereiit, unless it were io allege that ti.ere vould ĉ , some operationi.1 or 

safety concem with ISRR (which CSX has not done, and could not do) Third, CSX's only 

reason in raising that issuf is that it seeks to make transportation of ISRR-origin coal ".nefficier t 

and uncompetitive, conttary to the Board's determination (in Decision Nos. 89, 96 and 115) that 

IPL was entitled to an eflficient and competitive aiiemalive for transportation of southem Indiana 

coal to the Stout Plant. CSX's position has no statutory basis (the statee, after all, enlilies IPL 

to eflficient ?ervice, and to preserve its existing competition) and it is inconsistent with the 

testimony in this proceeding of CSX's own Chairman, Mr John Snow. 

During his deposition in this proceeding, CSX Chairman Snow wis asked if he was 

advocating that the Transaction would improve efficiency in railroad transportation. Mr. Snow 

replied (Snow Dep'n Tr. tt 163, attached hereto as IPL Exhibit No. 7): "[wje're not advocating 

it We're saying that one ofthe I enefits ofthe transaction will be greater efficiency." In Hght of 

ivlr. Snow's answer, it is not only iionic, but inconsistent, for CSX now to try to use this 

proceeding to prevent the eflficient and competitive transportatioii of ISRR.-origin coal. The 

ISRR line has transporled coal to IPL for at least 60 years (it may be longer but records are 
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no longer available), but CSX seems delermined lo deny IPL in. historic altemative rou*-*. The 

Board should hold M*- Snow to his representation, as it said it woulr̂  hold NS and CSX to all of 

their representations, and deny CSX's Petition on that basis alone, as well as because IPL is 

entitled to eflficient and competitive altemat've service for ISRR-origin coal, which it now has. 

II DECISION NO 115 IS AMPLY SUPPORTED BY THE RECORD. 

The evidence of record is uncontradicted and fully supports Decisior No. 115. Although 

CSX characterizes IPL Exhibit No. 6 as "scant evidence" (Petition ai 15) (presumably to try to 

denigrate its credibility and prevent the Board from relying on it), neither CSX nor NS have 

provided any contrary evidence. In fact, NS' silence (.vibsequent lo IP'..'s filing on January 19. 

1999 of the Weaver Aflfidavit) regarding the assertions made by its representatives to IPL, and 

CSX's failure in its I'etition even to attempt to refiite IPL's Aftldavit despite seeking 

reconsideration, are compelling. More importantly, IPL's uncontradicted evidei.ce specifically 

addresses the core concem of the Board and DOJ conceming a remedy at Stout — that P l have 

eftective competition post-transaction just as it did pre-trans- nion. 

The Boarc har consi itently stated that its intention regarding a remedy at the Stout Plant 

is to "ensure eflficient and competitive service," Decision No. 96 at 14, to "preset ve competition 

that existed prior to implementation of the appro- ed Iransaction," Decision No. 115 at 4, and "to 

approximate more closely pre-transaction market cond'tions." Decision No. SS at 117. DOJ 

specifically requested tiiat the Board "replicate current competitive conditions" at the Stout 

Plant. DOJ-2 at 26. Allowing NS to make ISRR its agent for movements of coal inlo die 

Slout Plant merely makes elective the Board's remedy. Otherwiie, DOJ's requested remedy -

- v/hich is what the Board adopted - would be rendered meaningless. 
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CSX's argues lhat, by allowing NS to make ISRR its agen*. the Board has "reversed" or 

"overthrown' rts previous action in Decision No 89 Petition at 15. This is obviously wrong 

CSX's Iheory implies that DOJ and the Board would and should insist on no change in NS' 

trackage rights even if those rights could not accomplish the pii-pose for which DOJ and the 

Board acted - to preserve IPL's existing competilion. In any event, even without Decision No 

! 15, NS could hive made ISRP. its agent for service to the Stout Plant, just as BNSF made Utah 

Railway its agent, withoui the Board's or UP's objection, for the exer:ise ofthe trackage righis 

BNSF was awarded in Finance Docket No. 32760." 

Moreover, contrary to CSX's assertion, IPL and NS have not expressed any inconsistent 

views NS stated it "believes that, from an operating standpoint, the procedure pioposed by CSX 

for interchanging traflfic at Crawford yard, unlike Milepost 6.0 interchange, is feasible " NS-74 al 

2 (emphisis added.) This is consistent w.th Mr Weaver's Aflfidavit in which he stated: 

Mr. Moon explained that while rt was operationally possible for NS to send a crew 
and locomotives such a long distance to serve IPL, NS would necessarily incur 
significart costs in doing so which would be much higher than Conrail now incurs 
with a local crew and engines. . . [therefore] it woulci not bc able to qucte a rate 
equal to or even close to the existing Conrail ral'̂  to tne Stout Plant. 

IPL Exhibit No 6 c* 3 (emphasis added) The consistercy of these statements is self-evident and 

they are not contradictory as CSX would have the Board believe IPL does not dispute the 

operational feasibiiily of an ISPR/NS movemeni into the Stout Plant, if CSX will pennit it." it 

Allhough the BNSF irackage righis were created by agreement belween BNSF and 
UP, that fact does not distinguish the two siti.'atiop.s. Whether or not created by agreement, 
the Board either has authority lo allow a non-Class I railroad to act as â^ nt for a Class I, or it 
does not. The Utah Railway precedent proves that it does. 

" To say efficieni interchange is "feasible" or "possible" (as NS did) is not tc say that 
CSX will perm *hat approach. The history of this dispute suggests that it might not. For 
example, CSX has apparently insisted uiat NS be in die Crawford Yard before ISRR may be 
cleared to enter. That is not customary practice. 
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is the cost of that movemeni which renders the service uncompetitive, and those costs are clearly 

far too high for NS to charge only what Conrail has charged (in light cf the distance NS must 

travel and Contrail's willingness to absorb most of INRD's switching charge) NS' inability to 

effectively compete with INRD ther fore renders the Board's grant to NS of trackage rights into 

the Stout Plant ineffective to cure the harm caused by the approved transaction for ISRR-origin 

coal unless ISRR is allowed to act as NS' agent 

III. CSX CITES NO AUTHORITY FOR ITS POSITION. 

In its Petition, CSX did not state that the Board lacks authority to allow NS to make 

ISRR its agent - because ofcourse, the Board (and NS) have that aulhorily, simply by not being 

deprived of it." CSX merely claims that it is unaware of any precedent for such an authorization. 

Petition at 12. This argument proves nothing, and is wrong for the reasons discussed infra. The 

Board's authority over mergers is exclusive Before approving an application for acquisition of 

control over a railroad, the Board must find that the iransaction is "consislei with the puL c 

interest." 49 U S.C § 11324(c) (1997) The same authority allows the Board to impose 

conditiors upon a proposed merger to remedy any resulting harm to competition. Id.. The 

Board's authority is well-known Essentially, rt can do whatever it deems necessary to prevent 

harm to competition that results from a proposed merger. Indeed, in this very transaction, CSX 

and NS have made the "new" Conrail their agent in the Shared Asset Areas!" Apparently CSX 

" Not only does the Board's broad merger authority give it all the autiiority it needs, 
hut also NS could have made ISRR its agent under general principles of agency law, as BNSF 
t.id wilh Ulah Railway for traffic moving over trackage rights granied by the Board to BNSF 
in Decision No. 44 (served August 12, 1996) in Finance Docket No. 32760. 

" Ironically, CSX points out that IPL sought to have the Board make Indianapolis a 
Shared Asset Area (Petition at 6), which of course the Board did not do, but which it clearly 
could havL done. Had it done so, the "new" Conrail would have acted as NS' agent, and thus 
CSX would have been - indirectly, by submitting the Application ~ the cause of NS being 

(continued...) 
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believes that when it proposes an unprecedented agency relationship it may do so. but the Board 

is not authorized to allow an agency relationship with clear precedent. 

Moreover, there is ample authority for one ra'road to make anolher railroad ils agent. 

BNSF made Utah Railway its agent in Utah There have never been any allegations that this 

delegation was unprecedented. Moreover, railroads enter into haulage rights arrangc.nents, which 

are in effect agency anangements, and are cleariy accepted by the rail community. See, ironically. 

CSX's Petrtion at 18 n. 17 (acknowledging that haulage arrangements are a form of agency 

relationship). More broadly, the law of agency is, generally, that one can make any qualified 

entity one's agent for any action wilhin the legal authority of the principal, absent a legal bar to 

doing so " CSX never explains why allowing one railroad to be the agert of another is so 

extraordinary, when it happens routinely bolh within the railroad industry and throughoui the 

American economy. 

Tnere is no bar lo NS making ISRR its agent. CSX should not be allowed lo interfere 

with a right given to NS. It is evident that its only motivation to co so is its concem that the 

trackage rights '.warded to NS by the Board will now be effective in preserving IPL's existing 

"(...';ontinued) 
ahowed to use as its agent a railroad that would have had a presence in Indianapolis, as ISRR 
has. Since Indianapolis will not be a Shared Asset Area, NS and the "new" Conrail will not 
have a presence there, which is why it is necessa.y that NS make ISRR its agent to serve the 
Stout Plant 

" Center Hill Defense Fund v Armv Corps of Engineers. 886 F. Supp 1389, 1401 (P ' D. 
Tenn 1995) ("As a general mle, 'whatever a man may do of himself he may do through an agent, 
and what ie himself cannot dc he cannot authorize another to do for him.' Agency §§ 25, 144 
Corpus Juris Secundum: see generally /Vmepgan Standard CiediLV, NfttiOMl Cemcttt, 643 F.2d 
248 (Sth Cir. 1981); United States v. Forbes. 515 F.2d 676 (D C. Cir. 1975); Phillips Petroleum 
Co V Haslem. 218 F 2d 926 (10th Cir 1954); In re Peters' Estate 336 N.Y.S.2d 712, 71 
Misc2d 662(1972).") 

17 



compeiition and provide the "eflficient and competitive" remedy the Board intended " But that is 

a reason to deny CSX's petition, not grant it, for surely the Beard intended NS' rights to be 

effective, and for NS and ISRR to be eflficient and competitive. 

IV THE STATUTORY LABOR PROVISION IS NOT A BAR TO DECISION 
NO 115. 

CSX's argument tiiat 49 U S.C. § 11326 is a bar to Decision No. 115, if in fact that is 

what CSX's confusing argument means (see Petition at 16-19), is wron*, for three reasons. 

First, CSX seems to contradict its own arguments. Id. at 18-19 ("Of course, if the 'agency' 

was tantamount to the grant of trackage rights authority to ISRR and the Board's action was an 

auti orizalion of it, .an 'override' of labor obstaclei. c«/uld h\, effected, subject lo appiopriate 

labor protection.") Second, Conrail's employees have received labor protection already, so § 

11326 was satisfied. And third, notiiing in § 11.326 would preclude a railroad from raaking 

rne railroad its agent to carry out trackage rights awarded by the Board, because to do so 

would nol inierfere with exisling labor arrangements (since in this case NS has nol heretofore 

provided eerviee using its em.ployees into the Stout Plant, and the Conrail employees are 

protected). Therefore, the labor argument is just a "red herring" to try to confuse or concera 

the Poard, and the Board should reject it. 

V. CSX MAY NOT USE THE RCAF(U) TO ADJUST TARIFF RATES. 

In an almost casual fashion, CSX announced in its Petilion that it would subject IPL's 

ISRR-origin coal ttaffic moved via lariff to RCAF(U) adjustments (Petilion at 11 n.l4); See. 

alSQ, id- at 13. CSX may not sub'ect tariff rates to RCAF(U) adjustments, but rather must use 

uhe RCAF(A) to adjust tiiem. 49 U.S.C. § 10708; Rail Cost At̂ usttnent Factor -

Note that CSX is not contending, as it would have a right to do as owner of the line, 
that ISRR is not a competent or safe railroad operator. 

IS 



Productivitv At̂ ustment. 5 l.C.C.2d at 43-+ n989U"Productivity"). affd sub nom. EdiSflfl 

Electric Instittite v. ICC. 969 F.2d 1221 (D.C. Cir. 1992). We tiierefore request the Board to 

adopt CSX's representation as an additional protective condition, but lo modify it to require 

use of a productivity-adjusted RCAF such as the RCAF(A), as the law requires." The law 

requires this because § 10708 provides that "the" RCAF conlain a prtxluctivity adjustment, 

and that the Board merely publish another "index" without a productivity. This 1995 stamte 

codified the ICC's 1989 Productivity decision." 

" Decision No. 96, which rejecled use of the RCAF(A) for adjustments to the 29 
cents/car-mile fee nejtotiated by CSX and NS, is not to the contrary, because the Bo -.rd (id., at 
16) appears to have relied on the legotiated agreements for ils decision there whereas there is 
nothing negotiated {h&̂ , there is no quid pro quo) about CSX's unilateral pronouncement here. 
Moreover, the L oard rejected die applicat: .i of the RCAF(A) to the CSX/NS trackage rights 
fee, not to tariff rates. The statute is absolutely clear lhat "the" RCAF must be adjusted for 
productivity. If the Board were not to require lhal a productivity-adjusted RCAF be used to 
adjust tariff rates, it would render ti;e statute meaningless, and violate the ICC's 1989 
determination that tariff rates must be adji'.sted for productivity. In die ICCTA, Congress 
codified the ICC's 1989 Productivity decision (oy requiring publication of an RCAF adjusted 
for productivity as well as another inde.x) and its quarterly decisions in Ex Parte No. 290 (Sub-
No. 5) requiring that tariff rates be increased by no more than the level that would be 
pemiitted by "the" RCAF. 

" CSX claims the right to use the RCAF(U) for tariff rates, which is precisely what 
was at issue in Ex Parte No. 290 (Si'b-No. 4) and Ex Parte No. 290 (Sub-No. 5) in 1989. See 
Productivity. 5 I.C.C.2d at 472 (e\plaining thai the decision would not apply to contract 
rates). While IPL respectfully believes that the Board should have used the RCAF(A) for 
switching charges :n Lecisic : No. 96, there can be no argument that a railroad can use the 
RCAF(U) to adjust tariff rates. See EEI v. ICC. 969 F.2d at 1222-23, affirming 
Productivity. 5 I.C.C 2d at 473 ("Effective .\pril 1, 1989, the ceiling for tariff increases laken 
under these procedures will be the RCAF(.ALdjusted)."); see also 49 C.F.R. § 1135.1 (same). 
Indeed, in CSX's and INRD's joint offer to IPL (see attachment to CSX-152, filed June 1, 
1998) CSX and INRD offered IPL use of t' e RCAF(Adjusted), jusl as IPL's Comail contract 
provides. Moreover, the recent stipulation between NIT League and the Applicants in Finance 
Docket No. 33556 (CN/IC-65; NITL-5) filed March 17, 1999 provided for a limit on armual 
adjustments to rates and charges to an amount not greater tiian the annual rale of charge in the 
RCAF (Adjusted), which presumably CN and IC would not have agreed to if the RCAF 
(Adjusted) were not perforce applicable to common carrier rates and charges. 
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CONCLUSION 

Decision No. 115 is supported by the clear and uncontradicted record provided by IPL 

in ils Affidavit of Michael A. Weaver, as corroborated by NS' and ISRR's January 19, 1999 

reports. CSX did nol file an affidavit or any other evidence even attempting to refuie IPL's 

Affidavit. Moreover, the Board obviously has authority to provide IPL an effective remedy at 

the Stout Plant, even if CSX disapproves, as made clear in Decision No. 96. Decision No. 

115 merely gives effect to the Board's oft-expressed intention to preserve the same degree of 

compethion that IPL has received for at least 60 years over the ISRR line prior to the CSX 

takeover of Conrail's tracks in Indianapolis. As the Board found, merely granting NS trackage 

rights might not accomplish this. IPL is grateful to the Board for its diligent efforts and its 

recognition of the facts, and urges the Board to admonish CSX, in no uncertain terms, that it is 

now past the lime for CSX to avc'-̂  further distractions and carry out the Board's orders. IPL 

sincerely hopes that CSX Chairman Snow's assurance - that this Transaction will promote 

efficiency - proves to be correct. The Board needs no other reason than that assurance to 

deny CSX's Petition. 

Respeclfully submitled, 

Michael F. McBride 
Brenda Durham 
LeBoeuf, Lamb, Greene & MacRae, L L P. 
1875 Connecticut Avenue, N.W. 
Suite 1200 
Washington. D C. 20009-5728 
Telephone: (202) 986-8000 
Facsimile: (. 12) 986-8102 

Attorneys for Indianapolis Power & Light 
Company 
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IPL Exhibit No. 6 

UNITED STATES OF AMERICA 
DEPARTMENT OF TRANSPORTATION 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION. INC.. 
NORFOLK SOUTHERN CORPORATION AND 

NORFOLK SOUTHERN RAILWAY COMPANY -
CONTROL AND OPEPATING LEASES/AGREEMENTS -

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

AFFIDAVIT OF MICHAEL A. WEAVER 

1. My name is Michael A. Weaver. I am Manager of the Fuel Supply Organizaticn of 

Indianapolis Power & Light Company ("IPL"), headquartered in Indianapolis, Indiana. I am 

tiie same Michael A. Weaver tiiai testified in IP&L-3 at Exhibil 1, Supplemental Comments, 

Evidence, and Request for Conditions of Indianapolis Power & Light Company and in ISRR-

9, tht Rebunal of Indiana Southera Railroad, Inc. CISRR") in this proceeding. In the 

interests of brevity, I refer the Board to tiiose fdings. I have a Doctorate in Jur̂ rudence as 

well as Masters Degrees in Mining Engineering and Business Administration. 

BACKGROUND 

2. After Decision No. 89. IPL timely petitioned the rv>ard for clarification or 

modification of the new intercbange that was to be created at Milepost ("MP 6.0") explaining 

tiiat tiiere is no interchange point at MP 6.0, nor could one occur there. (The Justice 

Department was singly incorrect, because ISRR's ownership interest changes at MP 6.0. IPL 

and ISRR illustrated tbe intercbange on tbe "schematic" diagrams accompanying Witness 



Crowley's lestimony in IPL-3 and ISRR-9.) We explained tbat ISRR-origin trains histoncally 

interchanged with Conrail at tiie Crawford Yard or "Transfer" Yard SfiC IPL-15 at 2. As the 

Board is aware, ISRR also petitioned the Board with regard to tiie MP 6 0 issue Sfifi ISRR-11. 

3 Thereafter, in Decision No 96, the Board required NS, CSX, ISRR, and IPL to 

negotiate a mutually satisfactory solution to the MP 6.0 interchange problem and report to it by 

December 18. 1998 See Decision No 96 at 14 and 26 (The Board's order in Decision No 93 

was not limited to only a determination of the appropriate interchange point, but also 

appropriately called for a solution to "any related problems that may be necessarily incidental to a 

MP 6.0 interchange problem " ]jL at 26.) In granting relief to IPL, the Board further cjqilained 

that "it was [its] intent in imposing relief at the Stout plant, including an interchange at milepost 6, 

to ensure efficient and competitive service, including service from ccal origins on ISRR." 

Decision No 96 at 14 

4. On Det̂ .ember 18, 1998, IPL reponed to the Board thiit it had not had any discussions 

vrith CSX despite IPL's communications to CSX. In Decision No 111, tiie Board extended tiie 

negotiation period to January 19, 1999. 

SUBSEQUENT EVENTS 

5 On Januaiy 6,1999, IPL's counsd sent a letter to counsd for CSX, NS, and ISRR 

informing them that IPL had not yet recdved a proposal from any of them concerning MP 6 .0 

issues In that letter, we requested that the counsd infonn their respective clients tbat IPL wished 

to resolve the matter expeditiously and was willing to meet with tbdr clients as soon as possible. 

6. On January 7. 1999, Mr. John Moon, Manager Corporate Develq)ment for NS. 

met witil IPL to discuss service to tbe Stout Plant. Mr. Moon told IPL tbat in order for NS to 

servc IPL's Stout Plant, NS would have to bring its locomotives and crews from Muncie or 



Lafayette, Indiana (a one-way distance of at least 60 miles) in order to in'srcbange with ISRR-

origin coal and move tiie coal Q-ain less tiian 10 miles. Mr. Moon explained tiiat whilr it was 

operationally possible for ̂  'J to send a crew and locomotives sucb a long distance to serve 

IPL, NS would necessarily incur significant costs in doing so which would be much higher 

than Conrail now incurs with a local crew and engines. As a result, Mr. Moon informed IPL 

tiiat altiiough NS was willing; to quote IPL a rate for ISRR-origin coal to tiie Stout Plant, it 

would not be able to quote a rate equal to or even close to tbe existing Conrail rate to tbe Stout 

Plant. NS admitted that it would not be able to effectively compete with INRD for transportation 

of ISRR-origin coal to the Stout Plar.t. 

7 IPL also later leamed from Mr. Moon (after he met with CSX and its 89-percem 

owned subsidiary INRD the next day on Januaiy 8, 1999) tbat CSX finally agreed tbat tbe 

appropriate inlerchange point is the Crawford Yard. (This is consistent with an ofiier made to IPL 

by CSX and INRD on April 21, 1998 (CSX-152) which stated that interchange would occur at 

the Crawford Yard fcr ISRR-origin coal, but not with CSX-163, where CSX argued that 

Crawford Yird would not be an efficient inter' "̂ ange point.) However, we were also told tbat 

any interchange at Crawford Yard would have to be "headUght to headlight." NS and ISRR have 

both told us that a "headUght to headUght" interchange would be veiy ineffident and unnecessary. 

CSX has not communicated with IPL thai it has agreed to imerchange traffic at Crawford Yard. 

8. IPL was aho infonned by NS that, during NS' Januaiy 8, 1>99 meeting with CSX and 

ENRD, INRD stated that, notwithstand-no th? Board's orders granting NS trackage rights in tbis 

proceeding, INRD would not allow another raikoad to use its Une and that it would not sign any 

agreement granting trackage rights into tbe Stout Plant. Unfortunately, this may be conect, 

because it is consistent with IPL's last meeting witb Mr. John Rickoff; Senior Vice President 



Marketing and Sales for INRD, in which tiiey made it clear tiiat INRD would figlrt the Board s 

decision granting direct access into the Stout Plant INRD has even suggested to tiie Second 

Circuit, where its petition for review of Decision No 9^ =s pending, that IPL's motion to dismiss 

that petition siiould not be granted, because under those circumstances INRD mighl have to defy 

the Board' s Orde*- so ?s to be able to cna.'lcnge ii. 

y Apart from INRD's intransigence about another raihoad's use of its Une or its refiisal 

to emer into a trackage rights agreement, which IPL urdersumds the Board has the auihonty to 

order, it is evidem that NS cmnol servc the Stout Plam effidently or competitively, from 60 miles 

away, for ISKR-origin :oal movements from tiie soutii. (NS iid say. and IPL takes it at its word, 

that NS could servc EPL efficientiy for wesiem or eastera coal movements over its own Unes and 

using trackî ge nghts over CSX, uecausc in tiiose ini.tances NS would partidpate in a substantial 

part ofthe movemem as a Une-haul canier and not experience 120 miles of "dcad-headiî g" and 

possible loss of crews due to time constraints.) 

10 The key to NS's inabiUty to provide "effident id "competitive" service is that it 

does not and foreseeably wiU ,iot have a presence in Indianapolis, unUke Conrail or ISRR A iDcal 

presence is necessary to mainttun tiie se.--ice levd of effidency and competition. Howeve , iftiie 

Board were to aUow NS to assign tiie trackage rights it was provided by tiie Board insofar as tiiey 

pertains to ISRR-origin coal or otiier coal from tiie soutii, tiie Board's intem could 'oe achieved. 

iPL beUeves tiiat NS sboi ld retain its rightii for direa access to tiie Stout Plant for coal 

originating from tiie westera or eastera sutes in order to preserve a similar degree of competition 

which existed prior to tiie Conrail acquisitton. 

11. Sioreover, tiie Boani in its wisdom in Dedsion No. 96 at 15, noted tbat rail rates 

to 3»L's Peny K Plant could be eff-ectivdy consô ncd by ti»e tiireat of traddng coal fron. tiie 



Stout Plant to Peny K However, this is possible only if Uie Board retains eff'ective competition 

at the Stout Plant. 

12. IPL infonned the Board in its December 18, 1998 ietier tiiat ConraU Tariff No. 

4611 presently controls tiie tnmsportation of ddivery of ISRR-origin coal to tfie Stout Plant 

and will expire in Febraary 1999. At tiiat time, IPL requested timt Uie Board remove Uie 

expiration date of die current tariff pending resolution of Uie matters concerning iransportation 

of coal to tiie Stout Plant Tbis was to assure tiie continuation of service untU Uiis matter is 

resolved. In Decision No. 111. Uie Board provided Uiat IPL could again seek relief on ConraU 

Tariff No. 4611 if Uie issues affecting Uiis movemem bavc not been resolved by January 

19,1999. Decision No. I l l at 1. Clearly, Uiese issues are not resolved. IPL again requests 

Uiat relief. Tbe Ba jd bas Uie auUi*. rity to ensure Uiat IPL retain continuity of service for 

ISRR-origin coal ULUI sucb time Uiat Uie Board's Order can oe implemented, and for a 

reasonable time Uisreafter to allow IPL to negotiate a new rate wiUi tbe delivering carrier for 

ISRR-origin coal, whoever Uif.i may be. In light of Uie history of tins issue, Uie refiisal of 

CSX and INPX) to implement Uie Board's Order, CSX's efforts to make IPL's alternative 

arrangements inefficient, and NS's conclusion Uiat it cannot efficientiy serve IPL, I believe 

tilis request to bc reasonable The dimination of Uie expiration date of ti'e ConraU Tanrf No. 

4611 is Uierefoiv critical to tbe continuity of efficient and effecuve transponauon ser> ice to 

IPL's Stout Plant. 



FURTHER ' J T I A N T SAITH NOT 

Subscnbed and ywora to befbre me 
this ^ day of Jauary. 1999. 

cX^Y *-" '̂ '̂'̂ ^ 

•mmm 





IPL Exhibit No. 7 

BEFORE THE 

SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 

NORFOLK SOUTHERN CORPORATION AND 

NORFOLK SOUTHIERN RAILWAY COMPANY 

-- CONTROL AND OPERATlNti LEASES/AGREEMENTS 

CONRAIL INC. AND CONSOLIDATEU RAIL COTiPORATION 

RAILROAD CONTROL APPLICATION 

10 HIGHLY CONFIDENTIAL 

11 Washington, D.C. 

12 Thursday, September 18, 1997 

13 Deposition of JOHN W. SNOW, a witness 

14 herein, c a l l e d for examination by counsel for the 

15 Parti e s i n the above-entitled matt .r, pursuant to 

16 agreement, the witness being duly sworn by MA. Y 

17 GRACE CASTLEBERRY, c. Notary Public i n and for the 

18 D i s t r i c t of Columbia, talcen at the o f f i c e s of 

19 Arnold & Porter, 555 Twelfth Street, N.W., 

20 Washington, D.C, 20004-1202, at 10:00 a.m., 

21 Thursday, September 18, 1997, and the proceedings 

2 2 being taken down by Stenotype by MARY GRACE 

23 CASTLEBERRY, RPR, and transcribed under her 

24 d i r e c t i o n . 

25 

ALDERSON REPORTTNO COMPANY, INC. 
(202)289-2260 iSOO) FOR OEPO 

1111 14th ST.. N.W., 4th FLOOR / WASHINQTON, O.C. 20006 
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1 appropriate person to t a l k about that, although 

2 Nr. Hart might be as w e l l . 

3 Q. Would CSX have any objection to taking 

4 the t r a f f i c of tbe sort I j u s t described at some 

5 point other than the Hawthorn yard and bringing 

6 i t to the Stout plant? 

7 A. Wf. may or we may not and I wouldn't be 

8 the one vho would know. 

9 Q. I see. Do you understand than a l o t of 

10 shippers own t h e i r own coal cars these days? 

11 A. These days and many days i n the past. 

12 Q. And you understand that a shipper who 

13 owns i t s own cars might prefer to have the most 

14 e f f i c i e n t arrangement for the del i v e r y of coal? 

15 A. In which regard they're not much 

16 d i f f e r e n t from shippers of coal generally. 

17 Q. Right, but you do understand that? 

18 IL. Sure. That's true cf a l l coal shippers 

19 that I'm aware of. 

20 Q. And the applicants are advocating 

21 e f f i c i e n c y as one of the benefits of the proposed 

22 transaction, correct? 

23 X. We're not advocating i t . We're saying 

24 that one of the benefits of the transaction w i l l 

25 be greater e f f i c i e n c y . 

ALDERSON REPORTING COMPANY, INC. 
(2n2)28»-2260 (SOO) FOR DEPO 

1111 14th ST., K.W.. 4th FLOOR / WASHINGTON. D.C, 20005 
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IPL Exhibit No. 8 

^ ^ ^ ^ ^ ^ 935 Seventh Avenue 
HunKngton. WV 25701-2313 

^ m w ^ m Offlee (304) 522-5516 
^ A B ^ V FOX (304) 522-5187 

^ ^ ^ ^ ^ Emol Henry.Rupert^cw com 

Henry 1 Rupert March 10, 1999 
Orector - imity Cool 

• 

Mr. Michael Weaver 
Indianapoiis Power & Light 
Manager - Fuel Supply 
1230 W. Morris Street 
Indianapolis, IN "16221 

Dear Mr. Weaver, 

This letter is to updat* you on the status of CSXT's rail proposal that we 
discussed delivering to IP8iL around the end of February. The pending filings 
before the STB concerning the operating plan for the Indianapolis area have 
delayed our ability to properly evaluate the commerdai snd operational 
landscape for a rail proposal at this time. 

Once there is 8 clear understanding as to how your facilities in the 
Indianapolis area will be served, CSXT will develop a rail proposal for Stout 
and Perry K. We feel this approach will allow for more meaningful 
negotiations once the operational issues have been resolved. 

Sincerely, 

• 
Henry T. Rupert 
Director - Utility Coal 

Cc; T.R. Howard 
F.R. Birkhdz 

A unit of CSX Tfonjpoftotio.̂  



IPL Exhibit No. 8 

935 Seventh Avenue 
Htintingtori, V\A/ 25701-2313 

Office (304) 522-5518 
Fax 1304) 522 5187 

Emoi H«nrv-Rup«ft^csx com 

Henrv T Rupert March 10, 1999 
i^rector - Utility Coal 

Mr. Michael Weaver 
Indianapt lis Power & Light 
Manager - Fuel Supply 
1230 W. Morris Street 
Indianapolis, IN 46221 

Dear Mr. Weaver, 

This letter is to update you on the status of CSXT's rail proposal that we 
discussed delivering to IP&L around the end of February. The pending filings 
before ths STB concerning the operating plan for the Indianapolis area have 
delayed our ability to properly evaluate the commercial and operational 
landscape for a rail proposal at this time. 

Once there is a clear understanding as to how your faciiities in the 
Indianapolis area will be served, CSXT will develop a rail proposal for Stout 
and Perry K. We feel this approach will al'ow for more meaningful 
negotiations once the operational issues have been resolved. 

Sincerely, 

f ^ r ^ y ^ — 
Henry T. Rupert 
Director - Utility Coal 

Cc; T.R. Howard 
F.R. Birkholz 

A unit of CSX TfO'isportation 



BEFORE TP 
SURFACE TRANSPORTA UON BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

- CONTROL AND OPERATING LEASES/AGREEMENTS ~ 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

CERTIFICATE OF SERVICE 

I hereby certify that I have served, this 22nd day of March 1999, a copy of the 

foregoing " Reply of Indianapolis Power & Light Company in Opposition to CSX's 'Petition for 

Reconsideration in Part or Clarification of Decision No. 115' (CSX-180)," by first-class mad, 

postage prepaid, or by more expeditious means, upon the following: 

Office of tiie Secretary Fred E. Birkholz, Esq. 
Case Control Unit CSX Transportalion, Inc. 
ATTN: STB Finance Dkt. 33388 500 Water Street 
Surface Transportalion Board Jacl'̂ onville, FL 32202 
Mercury Building 
1925 K Street, N.W. George A. Aspatore, Esq. 
Washmgton, DC 20423-0001 General Attomey 

Norfolk Souihem Corporation 
RicharJ A Allen, Esq. Th-c; Commercial Place 
Zuckert, Scoutt & Rasenberger, L L P. Norfolk, VA 23510-2191 
888 Seventeenth Street, N.W. 
Washington, DC 20006-3939 Dennis G. Lyonj, Esq. 

An.old & Porter 
Karl Morell, Esq. 555 Twelfth Street, N.W. 
Ball Janik, L L P. Washington, DC 20004-1202 
1455 F Sireet, N W., Suite 225 
Washington, D C. 20005 



Frederic L. Wood, Esq. 
Do)'.elan, Cleary, Wood & Maser. P.C. 
1100 New York Avenue N.W. 
SuHe 750 
Washington, DC 200005 

Michael P. Harmonis, Esq. 
U.S. Department of Justice 
Antitrust Division 
325 7tii Sireet, N.W. 
Suite 500 
Washington, DC 20530 

Paul Samuel Smitii, Esq. (C-30) 
U.S. Department of Transportation 
400 7tii Sireet, S.W. 
Washingion, DC 20590 

Mr. Michael V. Dunn 
Assistant Secrelary 
Marketing & Regulatory Programs 
U.S Department of Agriculmre 
140( Independence Avenue, S.W. 
Washington, DC 20250 

Brenda Durham 
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I Deoar tment 

TRANSPORTATION 

Charles M. Rosenb i.'qer 
Senirr CounseS 

Admi l fd tn Virginia 
Not Admittad in Rotid* 

part ol . 
PUbttc Btcord 

March 19, 1999 

> ia Airborne Express - Overnieht Deliverv 

Mr. Vcmon A. Wil'-ams, Secretary 
Surface Transportation Board 
1925 K Street, N W. 
Washington, DC 20423-0001 

Law Department 
500 Water Street 

SpeeC code J-150 
Jockso'iville, FL 32202 

Fox (904) 359-7518 
Tel<=>pt>on., (<XM) 369-3100 

Writer s direct telephon'- ;.. le: 

904-35S-1250 

Re: SrB Finance Do- ket No. 333H8 
CSX Corporation and CsX Transportation, Inc., 
Norfolk Southern Corporation and Noifolk Southern 
Railway Company - Control and Ooeratirrg Leases/ 
.Agreements - Conrail Inc and Cor> tfliJtted Rail 
Corporation 

De^ Mr. Williams; 

This refers to Decision No. 89 in the above-captioned proceeding. Ordering Paragraph No. 
36 in that Decision provides that "CSX must attempt to i.egotiate, with IC, a resolution of the 
CSX/IC dispute regardi.ig dispatchinf ofthe Leewood-Aulon line in Meraphis." The Be a'-d further 
ordered CSX and IC to advise thciii ifthe status of their negoti itions. In Decision No. 113, the 
Board extended until March 22, 199 y the deadline foi subinitting a atus report on this malter. 

Since the parties' latest request for extending the deadline for sr.bmitting a status report ofthis 
matter was fiLd, both IC and CSX have exchanged proposals for -.esolving this issue. IC's latest 
proposal is currently bying reviewed by CSX; however, a final resoicilion of this matter will not be 
reached by March 22, 1999. Accordingly, CSX and IC respectfully request lhat the date for the 
status report of their negotiations be extended for an additional thirty (30) days, or until 
April 21, 1999. 

Respectfully submittf d, 

Charles M. Rosenberger 
Senior Counsel 

CMR/dam 



Mr. Venion A. Wii'iims, Secretaiy 
Suiface Transportalion Board 
March 19, 1999 
Page? 

cc: Mr. Ronald A. Lane 
Mr. Myles L. Tobin 
Illinoi'-. Central Railroad Company 
455 honh Cityfront Plaza Drive 
Chicago, IL (' ^11-5504 

Mr. William C. Sippel 
Mr. Thomas J. Litwiler 
Oppenheimer Wolff & Donnelly 
Two Prudential "'laza, 45* Floor 
18C Noih Stetson Avenue 
Chicaeo. IL 60601 
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DENNIS G L r . l N S 
(202 ) 0 4 £ 3 e 6 l 

A R N O L D & P O R T E R 
5 5 5 T W E L f T H STRFFT. N 

WASHINGTON ' J C 2 0 O 0 4 - I 2 0 8 

(£021 . 4 2 - 5 0 0 0 
FACSIMILE ' .-O"! 9.<? j , 9 9 ^ 

March lU. 1999 

TiiC Honorable Vemon A. Wil..ams 
Secrelary. Surface Transportation Board 
Mcrcur;. Building. Room 700 
1925 KStreet. N.W. 
Washingto", D.C. 20423 

ENTEBEO ^ Re: Finance Docket No. 33388, CSX Corpo- ation and CSX 
o^.oiih.'i«c.*unr ,̂  

Nf A Rd. 

DENVr° 

-vjS ANGELtS 

LONDON 

RECEIVEO 
HAR III] 1999 

MAI 

Sta 

Q 1999 
rart ->'• . 

public B»cor* 
Dear .secrelai William.s: 

Transportation inc.. Nor oik Southern Corporation and 
Norfolk Sot'thern Railway Conipany — Control and 
Operating Leases/Agreements — Corrail Inc. and 
Consolidated Kail Corporation 

Enclosed are an original and twenty-five (25) copies of TSX-i^ l "Reply of 
'^SX Corporation and CSX T)anspi'nation. Inc. to Petition of Occ. '̂-r • Jhcmical 
Ctirporation for Leave li) i-ii.^ Repl> lo Response to Petition for Ovcrsignt aiid 
Modification of Rc nedial Condition." for filing in the above-relerenced dockel. 

Please note that a 3.5-'r jh diskette containing a WordP;?rfect 5.1 formatted copy 
o) tj;e filing is also c: 'osed. 

Kindly date stamp t'iC enclosed adv'itional copies of this letter and the enclosure at 
the time of filing and return them to our. > ssenger. 

Thank you for your assistance in this matter. Please contact me i f you have any 
questions. 

hen lis G. Lyons 
('ou'isel for ( '\ \ Corporation 
and i S \ Transportation. Ine. 

Enclosures 
\ /(/ hand deli\ er\-

cc: A'l Parties on die service List 
Ibr Fin. :ce Docket No. 33388 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NCRFOLK SOUTHERN CORPORATION AND 

NOI^FOLK SOUTHERN RAILV/AY COMPANY-
CONTROL AND OPERATING LEASES/AGREEMENTS-

CONRAIL INC. Ai\D CONSOLIDATED RAIL CORPORATION 

REPLY OF CSX CORPORATION ANP 
CSX TRANSPORTATION, INC. TO PETITION OF 

OC( .DENTAL CHEAilCAL CORPORATION FOR 
LEAVE TO FILE REPLY TO RESPONSE TO PETITION FOR 

O V & R S K I H T A N D M O D I F I C A T I O N O F R E M E D I A L C O N D I T I O N 

In its most .' ecent Petition, filed March 3, 1999,' Occidental 

Chemical Corporation ("Oxy") seeks the Board's leave to submii 

additional evidence to ensure that a "complete record" is before the 

Board with respect to its Petition filed February 1, 1999. The additional 

evidence sought to be supplied consists of the commentary of Oxy's 

counsel on two documents that have been piart of the '"ord for well over 

a ytar. two conclusionary Verified Statements, one by ''.r. Oxy retiree and 

the other by an Oxy .manager, as to the contents of their recollef tiot a^'d 

' We refer to it, together with its accompanying lendered "Reply to Response," 
p.S the "Filing," with "Pet." or "Rep." 

-1 -



files, and an argument bv Oxy's counsel that since Mr. Ronald A. Dunn, 

who submitted a Verified Statemen t in CSX's Response in this matte** 

(CSX-179), was not in the habit of signing his retained file copies of his 

outgoing ctirrespondence, it oroves "conclusively" that his 

correspondence was not in fact sent. This is the reply j f CSX 

Corporation ar.d CSX Transportation, Inc., Applicints in this matter, to 

this remat kable Filing by O.xy. ^ 

CSX expresses no view as to whether the Board should grant Oxy s 

request to file an otherwise unauthori:';ed reply to a re-Ay. CSX submits, 

however, that the additional evidence and argumenls made by Oxy add 

nothing to Oxy's case and should not affect, the substantive result in this 

matter — that Oxy's February 1, 1999, "Petition for Oversight and 

Modification of Remedial Condition" is an untimely petition for 

reconsideration, that it is without substantive merit, and that it deals 

with matters already m the record and makes arguments thnt vi'cre 

available, and were n fact made, i i i the orderly presentation ofthe case 

that closed in early June 1998. They were made by Oxy's present 

counsel in his capacity as counsel for the shippers/civic/goveriimental 

2 We refer to CS.X Conoration and CSX Transportation, Inc. collectively as 
"CSX." 



g.'-oup of the Buffaio and Niagara Falls area, tho "Erie-Niagara Rail 

Steering Committee" ("ENRS"). 

I . The Claim That ''Mr. Dunn's Letters 
Were Never Received by OxyChem" 

Rt lyir g on two short, conclusionar>' Verified Statements, the Oxy 

Filing asserts tnat a May 14, 1997, letter and a June 30, 1997 letter 

Vvhich Mr. Funn has sworn were sent b} him to O^̂ y's Mr. Robert L 

Evans were not received by Evans. In a somewhat disturbing asse tion 

by Oxy's counsel, it s claimed that since the retained cop..is of 

Mr. Dunn's letters did not bear M. . Dunn's "manuscript signature" and 

were on plain paper, rather than letterhead, it is the "inescapable 

conclusion" that the "letters were never sent." Filing Rep. at 2. Jf that 

contention were true, it would certainly revolutionize business office 

practice throughout the United States. 

We submit herewith the Response Verified Statement of Mr. Dunn, 

which says that his computer records indicate that the letters were sent 

on the dates appearing on them and that he is morally certain, to the 

best of his knowledge and belief, that they wc'-e in fact sent. He also 

testifies to recalling a conversation in which Mr. Evans and he discussed 

one of the issues raised in the June 30, 1997, letter — the issue as to 
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whether CSX would be "in the route" for the movement between Niagara 

Falls and Buffalo, as to which he and Evans had a disagreement tha*̂  

was not resolved. ' It should be noted that that disagrejment is reflected 

in the October 17, 1997, letter t ' M-. Evans filed with the Board, in 

which E -ans insists that CSX's service at Niagara Falls snould be "under 

reciprocal switching arrangement so direct contracts ran be negotiated 

with them [the alternative carrierb, including NS] without CSX 

concurrence." 

As to the fat • that Mr. Dunn's retaii-:ed copies of his outgoing 

letters ^re on plain peeper (not letterhead) and ".re unsigned, Mr. Dunn 

says that he follows a practice v hich we believe to be very common in the 

current computeriz-d conduct of business correspondence: '''he outgoing 

copy of correspondence, composed on the computer, is printed on 

letterhead and signed; either the electronic copy on the computer's hard 

" The issue related to whether CSX would be a party to rail transportation contracts where 
most ofthe niovement was performed by other carriers, thereby obtaining infomiation 
concernmg the economics ofthose contracts which would assist CSX in competing, or 
whether CSX's role would be simply that ofa switching carrier. A s-.vitching carrier does 
not see the pertinent terms for the rest of the movement and may be unaware even ot 'he 
ultimate destination ofthe movement. Accord)ng to Mr Dunr.'s R.V.S., Mr. Evans 
e\ idently wan.ed to be spa-ed the trouble of ha ving side agreements between the other 
carriers expressiî g the real economics ofthe mo\ ements. which would supersede the 
contracts to which CSX would be a party if i t were "in the route." Having CSX's role 
described as that ofa "switching carrier" vvould have saved him the trouble of doing this. 
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ctrive is maintainec for purp>oses of record or a plain paper copy is 

printed out for conventional filing. We doubt that many people familiar 

with office correspondence procedure would see anything unusual or 

sinister in that. 

On the other siae of the n atter, evidence that Mr. Dunn's two 

lettTs were never received by Mr. Evtns, a short conclusionary Verified 

Statement by Mr. Evans, now retired, ' > presented b r>xy, seying that he 

now 1 as no recollection of receiving those two letters, sent 20 or so 

months ago. He does not positively deny ever having received tiiem or 

claim to be unaware of the positions tak'^n by CSX in them. We would 

comment that it is m t unusual for people condujting a commercial 

business involving numerous paper or computer messages every day (as 

we assume Mr. Evans did) not to recall the details c f what happened that 

long ago. 

^ Memory is a str̂  nge thing and can at times be short. A case in point: 
Presumably. Oxy's 'ENPS' counsel forgot about the e.xistence and substance of 
the Evans OctoHer 17, 1997, letter he had filed with the Board i;i October 1997 
when the February' 1, 1999, Petition was .Ued. Otherwise, we believe he would 
have mentioned it and qua'aied the statement in Oxy's Petition (at 5) that Oxy's 
Pv. .ition was "generally ^^apporting the application"; the Evans October 17, 
1997, letter was much more germaiie to the .subject matter of the Petition than 
the Orbegoso Verified Statement, which was n-\entioned in the Petition. The 
Evans letter supported a major protestant, not tlie Appli rants, and sought 
Board-imposed conditions. The Evans letter is not as iai--removed in the past 
as are the two Dtmn letters. 



.\ Verified Statement of Daniel A. Ballard, Mr. Evans' successor, is 

also p'-esented in the Filing, again ' ")uched in conclusionary terms. 

Mr. Ballard says that he has "completed a comprehensive search of all 

files maintained by R.L. Evans in OxyCher-'.. Transportation Department 

filing cabinets" ond did not find the letters in question or references to 

them. We are not told what condition the "files maintained by R.L. 

Evans," now retired, are in, what the iipplicable document 

retention/destruction policies of Oxy are, or anything else that might be 

pertinent to a proper proof of nonreceipt. 

It's a settled principle of the common bw and of Federa! law that 

the receipt of a letter duly sent in the U.S. mails is presumed. See, e.g., 

Anderson v United States, 966 F.2d 487. 491 (ŷ " Cir. 1992). Bui we 

r eed not rely on that presumption, which, to be sure, i;. rebuttable. 

Despite Mr. Ballard's Verified Statement, we would suggest that there is 

in fact a documenL, presumably in Mr. Evans' files, which is quite clearly 

relevant to Mr. Evans' receipt or nonreceipt ofthe June 30, 1997, letter. 

Indeed, it can be said to "reflect" the Jui^e 30, 1997, letter. It is 

Mr. Evans' letter of October 1 7, 1997, contained in ENRS' major filing in 

this rase, ENRS-6. That letter reflects a knowledge by Mr. Evans that 

what CSX had offered Oxy up to that point was unacceptable to Oxy, and 

-6 



that Oxy wanted more from the Board. Whether that knowledge was 

derived from, the June 30, 1997, letter or was otherwii'.e obtained by 

Evans is immaterial. 

Evans' October 17, 1997, letter is completely inconsistevt with a 

belief by Oxy that it already had the benefits requested by that letter. It 

is claimed that the letter is a reiteration of "the hope and expectation that 

OxyChem will receive the 2-to-l treatment that CSX has already said 

that it would provide." (Filing Rep. at 4) The letter is nothing of the sort. 

It complains of unremedied loss and expresses a desire for Board-

imposed conditions known to Oxy to be unacceptable to CSX. There is 

no reference to any promise from CSX. The letter is not a statement of 

"hope and e.vpectation" as to tbe df liveiy of something al.eady promised. 

It is consistent with the receipt of M-. Dunn's June 30, 1997, tter and 

with a realization that negotiations with CSX have not been resolved. It 

is inconsic;tent with an understanding that some sort of mutually-

agreeable concession had been received from CSX. It suggests that "the 

STB could order that CSX" grant certain concessions for movements 

South over Buffalo. Are we to believe that Oxy had those concessions 

already and was only trying to make sure its competitors in the 



manufacture of commodity chemicals at Niagara Falls were not 

disadvantaged relative to Oxy? 

Oxy does not deny that Mr. Evans sent his June 3, 1997, letter to 

Dunn, which is Exhibit C to the Dunn V.S. in CSX-179. That letter by 

itself indicates that a negotiation was still going on between Oxy and 

CSX. If we are to credit Oxy's contention that Dunn's June 30, 19^7, 

letter was never sent, we have to believe that CSX did not repiy to an 

inquiry by a major customer seeking a clarification about what sort of 

deal CSX was proposing. If we are to believe the altemative suggestion 

that the June 30 letter was never received, we must believe that 

Mr. Evans was content never to get an answer to the questions he put 

forth in his June 3 letter. The only plausible resolution is that Evans did 

get an answer — that contained in the June 30, 1997, letter from Dunn 

— and did not iike it. This, ofcourse, se.. the stage for the position taken 

by Oxy in Evans' Octobe.- 17, 1997, letter tha^ was included in ENRS-6. 

Even if we were, for the sake of argument, to assume that Evans did not 

receive the June 30, 1997, letter, the "state of play" between CSX and 

Oxy was clearly shown by Evans' October 17, 1997, letter, filed with the 

Board, which shows the conaitions that Oxy wanted the Board to 

impose. See generally the discussion in CSX-179 at 13-18. 
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U. The Claim That "Mr. McGee's Statement Related 
Only to I'r&nic *to and from Canada'" 

In a bold effort to create some new issue out of the conditions 

which were unsuccessfully requested by it and ENRS in this case in 

1997-98, Oxy claims that movements South from Niagara Falls through 

Buffalo were not known to the Board at the time of Decision No. 89, only 

those through the Ontario Peninsula. Oxy's Filing claims that McGee's 

statement refers "only to traffic moving 'to and from Canada.*" (Filing 

Rep. at 3-4) That is clearly false. 

Oxy complains that CSX did not appenu Mr. McGee's statement, 

already in the record, to CSX-179 and does so itself. We welcome and 

invite a reading of the McGee statement. It is obvious from reading 

pages 3 and 4 of the McGee Statement thac it describes not only the 

movements through the Ontario Peninsula in Canada, but also those 

over the very same route from Niagara Falls to the South over Buffalo 

involving the Buffalo & Pittsburgh Railroad ("B&P") that is covered by the 

Oxy contracts contained in the Highly Confidential Appendix to Oxy's 

February 1, 1999, Petition. Those movements involve the same carriers 

and routing South as McGee refers to in that part of his statement, not 

movements through Canada. See McGee R.V.S. at 4; CSX/NS-177, 

Vol. 2A at 353. 



Oxy's present counsel took Mr. McGee's deposition on February 5, 

1998, and generated 64 pages of deposition transcript in questioning 

Mr. McGee on his four-page Verified Statement. Mr. McGee, whose 

Verified Statement had described a southerly movement similar to that at 

issue in the Oxy Petition, answered all ofthe questions that counsel put 

to him to the best of his ability. A voluminous exhibit, consisting of the 

about 250 pages of Conrail tariffs, was introduced at the depos'ltion by 

Oxy's present counsel, and McGee was questioned about the exhibit. 

Some of those tariffs, pertinent to the cancellation of reciprocal switching 

at Niagara Falls, of which Mr. Evans' October 1997 letter complain^ \ 

were appended to that counsel's brief on behaif of the Buffalo and 

Niagara Falls interests. See L^'RS-19, at end cf attachments. Thc tariffs 

related to movements South through Buffalo as well as those through the 

Ontario Peninsula. Oxy's present counsel did not need Mr. McGee to tell 

him about the southerly movements through Buffalo even though 

Mr. McGee's Rebuttal Verified Statement did tell him; Mr. Evans' 

October 17, 1997, letter had already told him about those movements. 

In sum, the Board and the parties were well aware of the various 

movements to and from Niagara Falls at the time of Decision No. 89. 

10 



Nothing in the recent arg\iment on behalf of Oxy alters or affects 

anvthing said in CSX'ti response in CSX-179. 

I I I . THE As.sr.RTioN THAT "OXYCHEM'S OCTOBER 17 LETTER 
REQUESTED NO AFFIRMATIVE RELIEF" 

The assertion that "OxyChem's October 17 Letter requested no 

affirmative relier (Filing Rep. at 4) makes appropriate a repetition of what 

the Duke of Wellington once said: "Ifyou believe that, youll believe 

anything." We encourage a rereading of Oxy's October 17, 1997, letter, 

included in ENRS-6 and in CSX-179, and to facilitate that r'̂  . evading, 

attach it as Attachment A hereto. 

Oxy's concept as to what constitutes a request for affirmative relief 

is somewhat unusual. Mr. Evans' letter says tnat the "STB could order 

that CSX provide a reasonable charge from Niagara FaUs to Buffalo to be 

absorbed by NS, CN, CFRS and BPRR in their pricing." Isn't that sort of 

"order" affirmative relieP Mr. Evans then cautions that thir should be 

via reciprocal switching so that CSX's concurrence will not be required 

and contracts can be made directly without CSX. Mr. Evans goes on to 

say: "Another aiternative would be ti ackage rights between Buffalo and 

Niagara Falls for NS or others." Isn't that affirm^ative relief? General 

support for the ENRS filing is then expressed by Mr. Ev^ns. That ENRS 



filing put forward a lengthy menu cf alternative items of "affirmative 

relief," ranging from the creation of a Shared Assets Are^ or a two-and-a-

half county tei.-^inal area, down to an attack on the cancella:;ion of 

Conrail reciprocal switching'. Presumably Mr. Evans had some 

knowledge of .iNRS' filing before he laun hed Oxy's "expressions of 

strong support tor ENRS." As developed above m Part 1, the Octobei 17, 

1997, letter was not a letter expressing confidence tha some satisfactory 

concession by CSX was already in hand; to read it as that would be 

absurd. There is nothing whatsoever in the letter that would suggest 

that. It was a statement of what Oxy wanted — what it v/anted included 

in the way of "affirmative relieP to be •3ranted by the Board, either 

•nrough a broad scale p<rovision or a narrow one. The Board granted 

substantial benefits to the Niagara Falls shippers in us Decision No. 89, 

but not as much as Oxy wanted then snd asked f r i again on February 1, 

1999. 

CONCLUSION 

The current Filing by Oxy does not affect the conclusion that Oxy's 

February 1, 1999, Petition embraces the s .iie issues the Board had 

before it and considered i r approving the Transrction and granting 

specific conditions for tiie ben^jfit of '̂ he Niagara Falls shippers, in its 
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decision -ierved July 23, 1998. Clearly, Oxy's present Petition i;. a 

rehashing of old arguments and, in its substance, is the petition for 

reconsideration that ENRS could have and should have filed last 

Summer but which it chose not to file. The facts and issues were put 

before the Board by Oxy itself, by ENRS, by the McGee statement, and by 

the Applicants. See CSX-179 at 8-12. Despit--its present contentions, it 

is clr̂ ar that Oxy itself 'id not have the vie\/, on October 17 1997, that it 

had gotteu satisfaction from CSX. The October 1997 filing sought 

substantial relief from the Board affecting the very movements which are 

at the hear . ofthe February 1, 1999, Petition. Moreover, as we developed 

at length in CSX-179 at 22-28, even if Ox\-'s Pet'don had been timely 

filed as a petition for reconsideration by ENRS, it would fumish no basis 

for rewriting the conditions imposed by the Boaid or for expanding the 

extensive concessions to the Erie-Niagara shippers provided by the NITL 

Settlement or by the Board's actions in its Decision No. 89. 

Regaroless of what decision the Board may wish to make as to 

allowing the filing of Oxy's otherwise unauthorized ".'•eply to a reply," that 

Filing does not change the outcome: Oxy's February 1, 1999, Petition 

should be denied, for the reasons stated in CSX-179, and made more 
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clear in the light of what Ox-y has said, and what it has not said, in i :s 

most recent Filing. 

Respectfully submitted. 

Samuel V . Sipe, Jr . 
David H. Cobum 
STEPTOE & JOHNSON LLP 
1330 Connecticut Ave., N.W. 
Washington, D.C. 20036 1795 
(202) 429-3000 

Mark G. Aron 
Peter J . Shudtz 
CSX CORPORATION 
One James Center 
901 E. st Cary Street 
Richmond, VA 23129 
(804) '" '̂'> 14'" ) 

Mar-:h 9, 1999 

Dennis G. Lyons 
ARNOLD & PORTER 
555 Twelfth Street, N.W. 
Washington, D.C. 20004-1202 
(202) 942-5000 

P. Mi<;hael Giftos 
Paul R. Hitchcock 
CSX TRANSPORTATION, INC. 
One James Center 
500 Water Street 
Speed Code J-120 
Jacksom ',e, FL 3220^ 
(904) 359-3100 

Cour.i,elfor CS.X Corporation and 
CSX Transpoitation, Inc. 
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Attachment A 

Letter of October 17, 1997 from 
Robert L. E ^ n s , Corporate Manager Rail Transportation, 

Occidental Chemical Corpoiation, to the 
Erie County Industrial Development Agency, 

submitted to the L . ard by the 
Erie-Niagara Rail Steering Com.mittee 

in ENRS-<3, October 21, 1997 



Attachment A 

OxyCherrit //™.-.s'%' 
VIA FASCIMILE # (716) 856-6754 

October 17, 1997 

Dr. Ronald Coan. Executive Director 
Erie County Industrial Development Agency 
Liberty Building 
424 Main Street. Suite 300 
Buffalo, New York 14202 

Dear Dr. Coan: 

Enclosed is a copy of An»onio G. Orbegoso's comments for Occidental Chemical Corporation in 
Fmance Docket No. 33388. Since OxyChem is a party of record and has submitted a direct 
response to the Board. I do no» believe it would be proper for me to submit another verified 
statement to the Board for inclusion in your fiiing. 

We strongly agree with the efforts of the Erie-Niagara Rail Steering Committee (ENRS) to 
secure competitive raii-to-raii altematives for the Niagara Fails area. 

Before CSX Transportation pulled out of the Niaoara Fails area i beiieve in 1996 and Conrail 
canceled the reciprocal switching charge with CSX at Niagara Fails, we had some competitive 
3il competitinn between major Claos I carriers. Ifs time for the STB to restore rail competition 

.or Niagara Halls. NY. Niagara Falls is only 27 rail miles from Buffalo. The STB could order 
that CSX provide a reasonable charge from Niagara Falls to B>-ffalo :o be absorbed by NS CN 
CPRS. and BPRR in their pri'̂ ^ng. Those carriers should show as serving Niagtra Falls tinder 
reciprocal switching arrangement so direct contracts can be negotiated with then, without CSX 
concurrence, which would restrict pricing freedom. Aiother alternative wouid be I ackage -ights 
between Buffalo -and Niagara Falls for NS or others. 

If . ou can use our expressions of strong suppcrt for ENRS =n some manner in your filing 
please do so. 

We appreciate your efforts on behalf of Occidenta; and other area shippers. 

Sincere'y, 

if 

Robert L. Evans 
Corporate Manager Rail Transportation 

RLE/mri 

enclosures 

O X Y 
Occidental Chemical Corporat ion 
Corporate Oftice 
Occidental lower. 5u05 LBJ Freeway 
P.O. Box 609050. Dallas. TX 75380-9050 
972'404.3800 



Verified Statement of 
RONALD A. DUNN 



BEFORE: THE 
SURFACE TRANSPORTATICN BOARD 

FINANCE LHDCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOL'THERN CORPORATION AND 

NORFOLK SOUTHERN RAILWAV CORPORATION 
"CON . ROL AND OPERATING LEASES/AGREEIV1ENTS-

CONRAIL INC. AND CO, iSOLIDATED RAIL CORPORATION 

RESPONSE VERIFIED STATEMENT OF 

RONALD A. DUNN 

My name is Ronald A. Dunn. I am employed by CSX Transpcrtaiion. Inc. 

("CSX T") as a National Account Manager with primary responsibility to interface with a 

singie, major customer — in my case. Occidental Chemical Corporation ("Oxy';. I have 

been so employed since 1996 My offices are loci'ted at 4100 Alpha Road, Suite 800, 

Dallas, Texas 75244. 1 earlier gave a Verified Sta.ement in connection with the Petition 

filed by Oxy in this matter. 

1 understand that Oxy, through its attorneys, has clai..'.ed that 1 did not in fact send 

to Oxy's Robert L. Evans the letters dated May 14, 1997 and June 30, 1997 that are 

Exhibits B and D, respectively, to my earlier Verified Stî iement. 

1 can state that I am morally certain, tc the best of my Knowledge and belief, thai 1 

sent the letters. While 1 am not in the habit of obtaining postal receipts or return receipts 

for bu. iness con espondence in the ordinary course of business, 1 do keep a record, with a 



computer "contacts management" software program, ofthe i lailing ofletters that have 

been prepared on the computer. There is a positive record on the computer ofthe 

mailing, on the days indicated in the letters, ofthe two letters in question. 

I understand that some issue has been made ofthe fact that the copies of the 

letters which were exhibits to my earlier Verified Sta'ements were on plain paper (not 

CSXT letterhead) and did not bear my signature. I am not in the habit of keeping signed, 

letterhead copies ofthe letters 1 send, and generally do not keep copies in that form. 

Copies arc maintained in the computer memory or, if hard copies are kept (or are 

needed), the)' are printed out from the computer on plain paper and not signed, i hat was 

the case here. 

1 have a diMinct recollection of having a discussion with Mr. Evans which 

concerned one ofthe points made in my June 30, 1997 letter to him. That is the point 

described in paragraph No. 4 that "CSX wii! be in the route from Niagara Falls to 

Buffalo." Mr. Evans did not want CSXT in the route and wanted the movement from 

Niagara Falls to Buffalo to be a switching movement. If CSXT was in the route, then 

Mr. Evans said that there would be an additional administrative burden on Oxy as they 

would h ive to write refund contracts in order to disguise the economics of the movement 

on the other carriers from C SXT. We had a discussion as to this issue and did not come 

to agreement. 



VERIFICATION 

1. Ronald A Dunn, declare under penalty of perjury' that the foregoing is true and 

correct. Further, 1 certify that 1 am qualified and authorized to file this statement. 

Executed on March 8, 1999 

RONALD A. DUNN 



CERTIFICATE OF SERVICE 

I , Dennis G. Lyons, certify that on March 10, 1999, I have caused 

to be served a true and correct copy ofthe foregoing CSX-181, "Reply of 

CSX Corporation and CSX Transportation, luc. to Petition of Occideixtal 

Chemical Corporation for Leave to File Reply to Response to Petition for 

Oversight and Modification of Remedial Conditiori," to all parties on the 

Service List in Finance Docket No. 33388, by first class mail, postage 

prepaid, or by more expeditious means. 

Dennis G. Lyons 
ARNOLD 86 PORTLR 
55.5 Twelfth Street, N.W. 
Washington, D.C. 20004-1202 

Counsel for CSX Corporation and 
CSX Transportation, Inc. 
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Miemomndum 

Ott«ce ot th« s w 

MAR - 9 1909 
Part ot 

Public Bs»cora 

• Ellen Keys, Assistant Secretary 
Section of Publications/F.ecords 
Office ofthe Secietan' 

Cler:ens, Director 
Office af Compliance and Enforcemen* 

DATE. March 8, 1999 

SUB.IECT : STB FINANCE DOCKET NO. 333>»8 - OPERATIONAL MOMTORING DATA 

Attached are t!-n. original an'̂  two copiv;s of the public data files prc vided to this office 

by CSX an'' Norfolk Southein as required in th^ above proceeding, which are to be committed to 

thl.: docket fo.- pv blic .'ference. As requested, I am p'-oviding the three paper copies to Ron 

Douglas, two for the docket and one for DC Nfv. s. If there are any questions, piease don't 

hesitate to contact me or Jim Greene. 

Attachments 

cc: Chairman Morgan 
Vice Chairman v'lybum 
Commissioner Burk-̂ s 
Richard .\rmstrong 
Ron Douglas 
Cl.ii'-'es Renninger 



S00Wat«rSu«el(J150) 
JacksonviNe. 32202 

(904)359-1246 
F/0< (904)359--248 

J. Randall Evans 
Vice PresidAnt-Acqiilsition OvetopiTOnt 

March 8,1999 

Melvin F Clemens, Jr. 
Director Office of Compliance and Enlorcement 
Surface Transportation Rc: .J 
Washington, DC 20423-0001 

Dear Mr. Clewiens: 

Attachcu to this letter are the Operational Monitoring Reports required in STB Finance Docket 
No. 33388. 

Th^ reports are presented in the following order: 

Labor Implementing Agreements Page 1 
Labor Task Fcr. j Page 2 
Construction and Other Capital Projects Table Pages 3-4 
Infonnation Technology Pages 1-9 
Customer Service Pages 10 
Training I'agesli 

Ncte; Italicized information indicates a change or update from the last report. 

Fiease contact J. Randall Evans, Vice Pre. -lent-Acquisition Development at CSX 
I ra -sportation (E-mail: î andy Evans@csx.com) if there are any issues that need clarification or 
explanation. .\s informa.<oi , coincident with filing this report with the STB, CSXT has made this 
report available on our web siis (www.csx.coin). 

Very truly yours, 

J Randall Evans 

cys: Peter J. Shudtz, Vice Presi lent 
Law & General Counsel 

Paul R. Hitchcock 
Senior Counsel 

sea jre 'ettcrsflemens (1-31 -Qv; jre 
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The repor* are nipsented in the following order: 
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STB OPERATIONAL MONITORING REPORT 
As of February 28,1999 

LABOR 

The status ofthe Labc- Implementing Agreements is as follows: 

International BroLierhood • "Boilennakers, Iron-Ship Builders, 
Blacksmith.s, Forpers and Kelpers 

Implementing agreement reached. 

United Rai'v.iy Supervisors Association - on behalf of the claini 
agents 

Implementing agreement reached. 

United Railway Supervisors A5<;ociation - on behalf of the 
?ng;.iecnr.g supervisors 

I nplcmenting agreement rea jhed. 

National Con'erence ofFiiemen & Oilers Implementing igreement reached. 

A-aerican Railway and Airway Supervisors Association, 
Division of TCU, representing bridge inspectors 

Imple'.nenting agreement reached. 

Fraternal Order of Police Implementing agreemer.; reached. 

Amencan Train Dispatchers Department of the Brothe-'iood of 
Locomotive Engineers 

Implementing agreement .•-ei;ched. 

international Brotherhood of Electncal Worker Implementing agieement reached. 

Sheet Metal Workers Intemanonal A ssociation Implementing agreement reached. 

United Railway Supervisors A j.̂ ociation on behalf of 
Mechanical Department Superviso rs 

'n;plementing agreement reached. 

Uni* Transportation Union Implementing agreement reached. 

United Transportation Union - Yardmasters Department Tmplementmg agree. . reached. 

Brotherhood of L.tcomotive Engineers Implementinti .igrcrment has heen reached 
subject to union "-a. fication. Results have 
been delayed untii March 4, 1999. 

Brothirhoifd of Maintenance of Wa^ Employes Arbitration was held from Decemoer 15 
Ihrough 18. The arbitrator has issued an 
aw ard which establishes the implemei tmg 
agreement. bMWE appealed the award to 
*heSTB on February 12.1999. 

Brotherhood of Railway Signalmen Implernentin agreement har b; ; i i reached. 

Internalional Ass )ciatien of Machinist Implementing agreement has been reached. 

Transportation Communitation Intemational Clerks Union Implementing agreement has been reached. 

* Brotherhood Railway Carmen uivision • TCU and Transport 
Workers Lnion of America 

Implementing agreement has been reached 
with TCU (BRC). Arbitration with TWU was 
held on January 22, 1999. The decision is 
now expeeted by March 2,1999. 

* The Notice provided for by Section 4 ofthe New Vork Dock condidons has betr. servĉ  on each ofthese unions. 

CSX Transportation. Inc. Pigel 



STB OPERATIONAL MONITORING REPORT 
As of February 28, 1999 

LABOR 

Labor Management Task Force 

CSXT continues to send an invitation to each union with wh'ch an implementing agreement 

h-s been reached and which will continue to represent employees on CSXT to participate in a la'H)r 

tssk fortsimilar to the ont established with the United Trpnyportation Union. To date, the Nation 

Conference of Firemen * Oilers, the Intemational Brotherhocd of Boilermakers, Ironship Builders 

Blacksmiths, Forger and Helpers and tite International Brotherhocd of Electrical Workers have 

responded aflirmatively to our invitation to participate in a labor task force similar to the one 

e; tablished with the United Transportation Union. 

The International Association of Machinist and Aerf' pace Workers also was invited to 

establish a labor task force. The Organization respectfiilly declined the invitation citing its curr.;n'. 

participation in the CSXT labor/marrxgement saftty prop'-am and the SACP Progiam currently being 

sponsored by the Federal Railroad Administration. The 1AM u'd, however, state that i« "will always 

be wi'.ling to meet with representatives of CSXT and o her rail labor representatives tc discuss 

specific issuf;s concerning thc application nf our implementing agreement and safety related issues 

as deemed necessary and appropriate." 

csx Transportation. Inc. ^ 



STB OPERATIONAL MONITORING REPORT 
As of Februai7 28, 1999 

CONSTRUCTTON AND OTHER CAPITAL PROJECTS 

1) Greenwich, Ohio to Puie 
Junction, Indiana 

Construct 2"̂  main track with TCS on B< .0 mcluding 
connections. 

Complele 4Q 98 

2) Quaker to Greenwich, Ohio Construction by C jnrail of 2°'' main track with " CS. Cor plete 4C 98 

3) Willird, Oluo Yard Expansion fubst^^ntially nmplcte 1Q99 

Crestline, Ohio a) Constnict or rehabilitate connection tracks widi 
Indianapolis I ine. 

al Underwa 2Q 99 

4b) Sidney, Ohio b) C omiection Track b) Complete 4Q 98 

.Vanon, Chio c) Rehabilitate Cormection Track c) Complete 1Q99 

5) Carleton, Michigan ("ormert track with Conrail Complete 4Q 98 

6a) Alice, Indiana a) Siding Extension a) Complete a) "̂Q VS 

6b) Harwood, Indiana b) Siding Extension b) Complete b) 4Q98 

7a) Chicago, Illinois a) Intermodal Expansions a) Complete a) 3Q98 

^b) Cleveland, Ohio b) Intern- ^dal Expansions b) Substantially Complete b) 1Q99 

7c) Philadelphia, Peiuisy Ivania c) Intemiodal Expansions c) Underway c) 2Q99 

7d̂  Little Ferry, New J'!rsey d) Intermodal E.xpansions d) Complete d) 3Q98 

8) Philadelphia, Pennsylvania Rebuild Eastw ick connection Tack with Coi rail. Complete 4Q98 

Hobart, Indiana to Tolleston, 
Indiana 

Restoration of connecdon and md'ii track between 
Hobart & Tolleston. 

Substantially Complete 2Q 99 

CSX Transportiition, Inc. Page 3 



STB OPERATIONAL MONITORING REPORT 
As of February 28,1999 

CONSTRUCTION AJVD OTHER CAPITAL PROJECTS 

ar 

» • 1 ocalioli S l ; i ( l i s > 
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( | ^ | ) l i ' i i i i i i 

D.iu 

10) Chicago, Ilhuois Chicago area-upgrade connection tracks and other 
imp-ovements. 

Substantially Complete 2Q99 

11) Newell & New Castle, 
Pennsylvania 

Upgrade capacity m the Mon. Subdivision Complete 4Q98 

12) Alb-ny, New York to Bergen, 
New Jersey 

Extend 3 sidings ')y Coiirail on River Line Comp. te 4Q 98 

13) Lmle Ferr>', New Jersey Connection track Conra. 1/NYSW Underway 2Q 99 

14) Dolton, Illinois Connection track @ Lincobi Avenue CSX/IHB Substantially Coraplete 1Q99 

c s x Transportation, Inc. Page 4 



STB OPERATIONAL MONITORING REPORT 
As of February 28, 1999 

INFORMATION TECHNOLOGY 

Information Technology 
The miplementation strategy, traimng plans, and status of the Inlormation Technology (IT) mitiatives affecting the following Operating Areas are 
summarized: 
•> Customer Service 

> Electronic Cusiomer Connectivit> 
• Operations Personnel 

> Crew Management 
• Transportation 

> Car Management & Movement 
> Locomotive Management 
> Traill Dispatching 

()pir.t \ r i a * 

Customer Service 

Electromc Customer Connectivity 

lnipk iiu iilalii»ii Stmli•^^ 

All inbound (e.g. bill f̂-Iading) i.>nd outbound 
(e.g. car tracing) electronic communications 
with existing Conrail customers are to be 
migrated to CSX and NS. All customers will be 
informed oftheir system migration options and 
hive the opportunity to test thv icpiacement 
electronic connections prior to a transfer ofthe 
customer communications Imks on Day 1. 

CSX and NS will work with all affected 
customers and EDI vendors to develop 
migration plans 

Stains 

Systems development in 
process ai;d cn schedule 

A joint letter was 
distributed to current 
Conrail customers 

Existing and new Conrai! 
Electronic Conunerce 
customers have been 
contacted by CSX in 
separate mailmgs 

Electromc Commerce 
Certification of Conrail 
customers acquired by CSX 
is in progress. 

All customers will be 
provided adequate 
systems documentation 
and a detailed description 
of any changes to their 
current Conrail-provided 
electromc services 

CSXT Transporution, lac. Pages 



STB OPERATIONAL MONITORING REPORT 
As of February 28,1999 

INFORMATION TECHNOLOGY 

Opiratin^ Vita 

Operations Personnel 

Crew Management 

Iin|)liiiu'ntali(tii .SiraU<^> 

Separation of callings desks (CSX, NS, SAC) in 
Dearbom, Ml has been pre-negotiated and is in 
place. There will be a phased roll-out of eight 
callmg desks to TECS - the CSX Crew Calling 
System. The fu-st '-"ik will be rolled out 60 
days after Day 1. 

T&E Crews will continue to submit paper time 
sheets to Dearborn, MI until the TECS desk 
roll-out is completed. Paperless payroll 
implementation will take place 2 weeks after 
each TECS desk implementation. The entire 
roll-out will take approximately eight Tnonths. 

Slalus 

Systems development in 
process and on schedule 

CSX Payroll officers will 
train T&E employees on 
the CSX Payroll system 
immediately following 
the implementation of 
TECS. Local Chairman 
will participate in the 
training. Training 
documents have been 
prepared and presented to 
Conrail personnel. 

CSX Tra.:iportation, Inc. P»ge6 



STB OPERATIONAL MONITORING REPORT 
As of February 28,1999 

INFORM^ATION TECHNOLOGY 

Opirating Vii'a 

Transportation 

Car Management and Movemei.* 

I i i i p k ' i i i t f i i l a t i o i i S l l alV{;\ 

Field persoiLiel will contmue using Conrail 
application systems si ̂ portmg yard Lnventory, 
train coruiisting and u ork ordi s after Day 1. 

Disposition and management of empty cars wi)l 
occur in Jacksonville us'i.g CSX systems after 
Jay 1 to ensL "-e coordinited system wide 
transponation operation"?. 

Customers on the acquired territr ,7 will 
cor.' nue to order ,;mpty cars ? id obtain 
information cn order status as they ("o today. 

CSX systems will b;. rolled-out to the acquired 
Conrail lerritory in 5 pha- *s after Da '̂ 1. 

St a Ui i 

Systcnc development in 
process and on schedule. 

Conrail Car Management 
team has lieen hired for the 
transition period. Training 
^ f Conrail Cur .Management 
sntTwiIl t̂ egm 60 days 
pri'ir to Day L 

Training of affec'ed field 
location personnel to begin 
30 dâ ": prior to each field 
roll-out phase. 

CSX Transportation, Inc. rage? 



STB OPERATIONAL MONITORING REPORT 
As of February 28, 1999 

INFORMATION TECHNOLOGY 

()piralin<: Area 

Transportation 

Locomotive Managemeni 

111pkind'lilation Slrati'<;\ 

CSX Locomotiv - Management System (LMS) 
will be used to manage locomotiv -s in CSX 
acouired territory beginning on Day 1. This 
will occur from the Operations Center in 
Philadelpi.ia, PA for approximately I8t days 
after Day 1. The management t( am in 
Philadelphia will consist of two locomotive 
manager', and one cenior locomotive manager. 
Dual entry of locomotive x'signinenls will be 
made to Oie Conrail Loconiotive DisUibution 
System. Shutdown of Crnrail LDS will 
accompany field roll-out and will be dependent 
upon olhei Conraii Systems (TRIMS & TMS) 
no lo.iger relying on assignments being passed 
from Conrail LDS. 

Within 180 days after Day 1, locomotive 
management for the acquired Conrail temtory 
will be relocated to the Kermeth Dufford Center 
in Jacksonville. Two CSX Locomotive 
Managers will manage the acquired temtor) al 
lhal time. 

Siauis 

In 
System Testing is in 
progress and on schedule; 

One training class of CR 
personnel on CSX LMS 
was completed. 

I I iMii i i i ' ' 

Locomotive managers for 
the acquired Conraii t̂ "rritory 
will be tl lined on the CSX 
Locomotive Mai gemen* 
System 60 days [.ri..r tc Day 
1 with sessions in "ooth 
Jacksonville, F L . . 
Philadelphia, PA. i 
Management will conduct 
the training and will include 
cross traimng of CSX and 
Conrail cultui.-s. 

CSX Transportation, Inc. Pages 



STB OPERATIONAL MONITORING REPORT 
As of February 28,1999 

INFORMATION TECHNOLOGY 

( ) |H i ann< 

Transportation 

Train Dispaiching 

Iinpk iiu'iilalijtii Sit alc<;\ 

Traui dispatchers will continue to use current 
Conrail systems. Phase 1 geographic 
realignments will separate dispatchers into 
CSX, NS & SAC entities within current division 
offices. Phase 1 will complete 90-120 days 
after y I. 

Fhase 2 division icalignment will move 
dispatchers to acquiring road's division. CSX 
Cleveland East dispatcher in Dearbom, MI will 
move to CSX headquarters in Indianapolis, IN. 
CSX Chesapeake & Riverlme dispatchers m Mt. 
Laurel, NJ will move lo CSX headquarters in 
Albany, NY. Phase 2 will complele 90-120 
days after an impleraentmg agreement has been 
rea hed. 

Phase 2 moves are cont ngent upon Aase 1 
realigimient completion for territory being 
transferred. .Also .contingent upon an 
implementing agreement being m place with the 
ATDD. 

Status 

Systems development has 
been completed and 
implementation is 
proceeding on schedule. 

Phase 1 realignments : 

Albany, & Indianapolis 
complete. 

Dearbom Division started. 

Philadelphia Division 
scheduled to sUrt 3/15/99 

Phase 2 realignments will 
start 3/22/99. 

Phase 2 projecied to 
complete 30-60 days after 
Day 1. 

Implementing agreements 
are now in place. 

1 rainiiiu 

Dispatchers wih be trained 
on their new lerritory using 
the current processes in place 
at Conrail. 

CSX Transportation, Inc. 
Page 9 



STB OPLi'lATIONAL MONITORING REPORT 
As of February 28,1999 

CSX Cu. totner Service Progress Report 

The following report outlines our pro^.fss toward the twin goals of I) Achieving and maintaining customer 
confidence in the transaction, and 2) Insunng the integration ofthe acquired temtones and p^ î nnnel inlo the 
Customer Service Cem •• in Jacksonville. 

Thc Transition Process 

Train and data reporting hand-off procedures between the Customer Service Center^ in Pittsburgh and 
JacksonviUe have been written and matrix charts have been created that show ' h train Ls being 
handled bm veen the reporting groups. As the Operating Plan continues to e^ .narts and 
procedures are being revised to reflect the changes. 

Receiving Data from Conrail: For the pest three m.-nths we have been receiving all car t. 'ovement events 
from ConraiL This data is bein^ processed in the CSX sysiem and posted to the car movement event files in 
production. The staff that handles the exceptions will continue this process through Split Day. 

Sending Data back ic Conrail: During the month of February, we have begun ser. ling empty car 
disposition and loaded car classification instructions back to ConraiL These messages are being tested for 
proper reeeipt and processing by the Conrail systems. This test and verification process will continue until 
Split Day and will help ensure that both systems will recognize and correctly handle reciprocal data. 

Personnel 

/ n implementing agreemenl has been reached wilh the Transporta'tor" Communicalions Union, enabling the 
--ontncl employee seleclion process for CSXT, NS, and the Shared Areas to begin. On Noveniber 20, 1998, 
CSXT issued notice of inleni to acquire 183 clencal employees for the opention of the CSXT acquired art.^s. 
to be headquartered temporarily in the Pittsburgh NCSC facility. The roll-do»vn process has been com.pleted. 
As many as 20% of the new employees are already on the ;x)sitions they vs-ill occupy on Day One. Training is 
proceeding across a broad front, to include al't rcfts and their supervision. Customer Service is utilizing 
the three months allowed by tue nev. Split Date to perform additional cUrical training. 

Non-contract managers conlinue lo co-locate in bolh Pittsburgh and Jacksonville as these procedures are 
worked out. The objective is lo promote a seamless integration of CRy'L:5XT operations and cultures. 

Shipping; guides providing essential information on doing busii JSS with CSX have been mailed to customers 
in the acquired areas. Similar guides, customized for the purpose, have been sent to customers in the Shared 
Areas. AU ConraU Electronic C-^mmerce customers have been contacted. We continue to have daily 
dialogue with these customers, and scheduled mailings are being made as welL 

CSX rransportation. Inc. P'S* 10 



STB OPERATIONAL MONITORING REPORT 
As of February 28, l999 

STB Status Report on Training 

Scheduling Office 

Major training efforts began in January, completing over SO of the 800 planned classes. Approximately 
95% of the trainers were trained anu 5% of the total ConraU population received training. Database 
software sjtup was completed to record and track all class attendance information. Weekly and monthly 
reporting system;, > re established to track class SL heduling, attendance and cancellations. 

Train & Engine Service Traimng 

Pre Day One Training for train and engine service emplovees i egan during the month of January, 1999. 
Crews assigned to inter-territorial runs wUl berm training during the first week of February, 1999. .411 Pre-
Day One training is scheduled for completion by June 1,1999. 

Clerical Training 

Additional meetings Wi re held with CR Service Lane Administrative Managers. We pinpointed additional 
training needs for Ser. ice Lme clerical employees to in.iure our training will touch all or their areas of 
responsibility. Based on our conversations and feedback, we are on target with the plan. Additionai system 
servers have been placed at Philadelphia, Toledo, and Buffalo to provide access to self-paced application 
training. 

Crew Management 

Crew management training Ls in the process of updating Transportation Employee Catling System 
schedules to coincide wUh the new split date. During January we conducted an eight-day TECS session in 
Dearborn tv pUot test split date materials. 

Trainmasters & Yardmasters 

Day One Operations training for ti-ainmasters and yardmasters is under way at five central locations on 
existing CR territory. Arrangements are being made to add new training rooms in Phil'"'...ip:Ja and 
possibly Cleveland. We will continue to conduct training, possWIy pushing back yaramaster sessions closer 
to split date. 

Engineering & Train Control 

Materials for Engineering and Train Control non-contract training are :omplete. Materials for contract 
training are being firalized this month. Seventeen instructors kave mow completed train-the-trainer 
session s. One non-contract clcss was conducted in January prior to the new split date announcement 
Since that time, training schedules :-ave been revised to reflect a start date of March 15 wiih all classes 
finishing by mid-May. 

Intermodal 

Training materials have beu designed and pilot tested. Train-the-trainer sessions were also completed in 
January. Implementation p ans are being adjusted to reflect the new split date. 

CSX Transpoi tr.tion. Inc. ' • 



Norfolk Southern Corporation 
STB Operational Monitoring Report 

As of Februaiy 28,1999 

Reporting Requirement Page 
Item I . Labor Implementing Agreements 2 
Item 2. Construction and Other Capital Projects 4 
Item 3. Information Technology 9 
Item 4. Customer Service 12 
Item 5. Power and Rolling Stock * 
Item 6. Car Management, Crew Management and Dispatching 10 
Item 7. Shared Assets Areas ** 
Item 8. Monongahela Coal Area 4 
Item 9. Cleveland Operations 4 
Item 10. Chicago Gateway Operations ** 
Item 11. Yards and Terminals ** 
Item 12. On Time Performance ** 
Item 13. The Conrail Transaction Council * 
Item 14. Labor Task Forces 3 

Note: Bold print indicates changes from previous report. 
* To be disclosed under a different cover or in a later report. 
•** Data not required at this time. 



Surface Transportation Board Operational Monitoring Report 
^$ of February 28,1999 

LABOR 

Labor Implementing Agreements 

1 1 . i h o r ( ) i < ; . i i i l / . i l i i ] | i ^ M.inis 1 

International Brotherhood of Boilermakers, Iron 
Ship Builders, Blacksmiths. Forgers and Helpers 

Implementing Agreement reached 

Uniled Railway Supervisors Association - on 
Behalf of claim agenis 

Implementing Agreement reached 

Uniled Railway Supervisors Association - on behalf of 
engineering supiervisors 

Implementing Agreement reached 

United Railway Supervisors Association - on 
Behalf of the mechanical department supervisors for thc 
Conrail properties operated by NS 

Implf menting Agreement reached 

Nahonal Conference of Firemen & Oilers Implementing Agreement reached 
American Railway and Airway Supervisors 
Association, Divisio.n of TCU. representing 
Bridge inspectors 

Impl'̂ menting Agreement reached 

Tratemal Order of Police Implementing Agreemenl reached 
International Brotherhood of Electrical Workers Implementing Agreement reached 
Sheet Metal Workers' Intemational Association Inplementing Agreemenl reached 
American i rain Dispatchers Departmeni, Brotherhood 
of Locomotiv. Engineers 

Implementing Agreement reached 

Intema'ional Association ofMachinists and Aerospace 
Workers 

Implementing Agreement reached 

Transportalion»Conimunications Intemationai Union Inplemr Iting Agreement reached. 

United Transportation Union Impi' iiiciicing Agreement reached 

Brotherhood of Railroad Signalmen Implementing Agreement reached 

United Transportation Union - Yardmasters Department Implementing Agreement reached 

Brotl'erhood of Locomotive Engineers Agreement reached, subject to ratificaison 

Brotherhood Railv ay Carmen - Div. TCU and Transport 
Workers Union of America 

Agreement reached with BRC. Arbitrp*ion 
with TWU held on January 22, 1999. 

Brotherhood of Maintenance and Way Employes 

^ote: Bold print mdicates changes from previous report. 

Arbiusted Implementing Agreement rendered 
January 14, 1999. The Referee's decision was 
appealP'J to the STB on February 12,1999. 

NORFOLK Sot THERN CORPORATION 



Surface Transportation Board Operational Monitoring Report 

As of February 28,1999 

LABOR 

Labor-Management Task Forces 
Norfolk Southem and the United Transportation Union (UTU) have an ongoing Labor 
Management Task Force consisting of NS's Vice President - Labor Relations and the 
President oftiie UTU. The Task Force encourages frequent cominunications between 
upper-level management ofthe two organizations and has wcrked well to facilitate an 
implementing agreement and to assure prompt consideration of implementation and 
safety issues related to the Conrail transaction. 

As ofthe end of the reporting period, NS has invited orjanizations with which an 
implementing agreement has been finalized (and which will continue to represent 
employees) to form Labor Management 1 ask Forces. Similar to the UTU âsk Force, 
each Task Force will enable upper-level management of NS and the particular labor 
organization to review issues and concems about i"iplementation ofthe Conrail 
fransaction with preservation of the highest levels i-f safety. Invitations have been sent 
to: the Boilermakers, Iron Ship Builders, Blacksmiths, Forgers and Helpers; National 
Conference of Firemen & Oilers; American Train Dispatchers Department of the 
Brotherhood of Locomotive Engineers; Intemational Brotherhood of Electrical Workers; 
Sheet Metal Workers Intemational Association; the Transportation»Communications 
Intemational Union; lhe As'-ociation ofMachinists and Aerospace Workers; and the 
Brotherhood of Railroad Signalmen. Each Task Force will be unique to each labor 
organization, and will involve operations, safety and labor relatioiis s.aff as appropriate 
and the crafl General Chairmen representing NS and Conrail employees. 

A lask force meeting with the American Train Dispatchers Department was held on 
November 17, 1998, at which ongoing training and qualificat'ons procedures were 
reviewed. A task force meeting with ĥe Brotherhood of Raiiroad Signalmen was 
held on February 18,1999. 

Note: Bold print indicates changes from previous report. 

NORFOLK SOLI HERN CORPORATION 



Surface Transportation Board Operational Monitoring Report 
As of February 28,1999 

CONSTRIJCTION AND OTHER CAPITAL PROJECTS 

1 I i i i , . i l i o i i I ' l HHBOii 1 
Alexandria IN Construct track coimection Track Design Complete 

EstimaleH Completion Date: Complete Grading Complele EstimaleH Completion Date: Complete 
Const Complete 

Signal Design Complete 

Const Complete 

Allentown - PA Traflic Conti-ol System Signal Design In progress 

Reading PA Estimated Completion Date; 4Q99 Const 

Angola NV Upgrade existing siding, construct new siding Track Design Complete 
Estimated Completion Date. Complete Grading Complete Estimated Completion Date. Complete 

Const Complete 
Bridge Desigr Complele 

Const Complete 
Signal Design Complete 

Const Complete 

Attica IN Extei d siding 4, 580 track feet Track Design Complete 
Estimated Completion Date: Complete Grading Complete 

Const Complete 
Signal Design Complete 

Const Complete 

Boundbrook NJ Extend siding 15,000 track feet Track Design Project being defined. 
Estimated Completion Dale: IQOO Grading 

Const 
Signal Design 

Const 

Bristol VA Extend siding 14,255 track feet Track Design Complete 
Estimated Completion Date; Complete Grading Complete Estimated Completion Date; Complete 

Const Complete 
Bridge Design Complete 

Const Complete 
Signal Design Complete 

Const Complete 

Bucyrus OH Constmct track connection Land Complete Bucyrus 
Estimated Completion Date: Complete Track Design Complete 

Grading Complete 
Const Complete 

Signal Design Complete 
Const Complete 

Buffalo - NY Traffic control sy.lem and remove pole line. Signal Design In progress 

Cleveland OH Estimated Completion Date: 4Q99 Const In progress 

Butler IN Construct tiack connection Track Design Project being deflned. 

Estimated Conpletion Date: 4Q99 Grading 
Const 

Signal Design 
Const 

Chicago IL Expand and improve 47th St Yard Track Design In progress 

Intenr.odal Terminal Grade/Pave 
Estimated Completion Date; 4Q99 

Cloggsville OH Track Rehabiliution Track Design Complele Cloggsville 
Estimated Conpletion Date; Complete Const Complete 

NORFOLK SOLTHERN CORPORATION 



Surface Transportation Board Operational Monitoring Report 
As of February 28, 1999 

CONSTRUCTION AND OTHER CAPITAL PROJECTS 

1 I 1)1 . I t l l l l l ' D i p i wmmm Cloggsville OH Construct second main Track Design In progress 
Estimaied Completion Date: 4Q99 Grading 

Const 
Bridge Design In progress 

Const 
Signal Design 

Const 

Columbus OH Construci track connection Track Design Complete 
Estimated Completion Date; 1Q99 Grading Complete 

Const In progress 
Signal Design Complete 

Const Compiete 

Crockett VA Construct 9,100 foot new siding Land Complete 
Estimated Completion Date; Complete Track Design Complete 

Gradmg Complete 
Const Complete 

Bridge Design Complete 
Const Complete 

Signal Design Comiilete 
Const Complete 

Croxtcn NJ Expand and improve intermodal terminal Track Design Complete 
Estimated Completion Date; 4Q99 Grade/Pave In progress 

E-Rail NJ Expand and improve intermodal lerminai Track Design In progress 
Estimated Completion Date: 3Q99 Grade/Pave 

PA Erie Track Realign Project Track Design In progress 
Estimated Completion Dale; 4Q99 Grading 

Const 
Signal Design 

Const 

Flemington NJ Constmct 12,500 foot siding Track Design Project being defined. 
Estunated Completion Date. IQOO Grading 

Const 
Signal Design 

Const 

Hadley Jct IN Double tracking Track Design Projecl being defined. 

(Ft ;Vayne) Estimated Completion Date; 4Q99 Grading 
Const 

Signal Design 
Const 

Hagerstown Sec PA Construct siding Track Design Complete 

(Greencastle) Estimated Completion Date: Complete Grading Complele 
Const Complete 

Signal Design Complete 
Const Complete 

Hagerstown Sec PA Traffic Control Signal Design Projecl being defined. 

Estimated Completion Dale; 4Q99 Const 

Harrisburg PA Construct intermodal terminal Track Design In progress 

(Rutherford) Estimated Completion Date; 2Q0) Grade/Pave 

NORFOLK SOUTHERN CORPORATION 
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Surface Transportation Boat d Operational Monitoring Report 
• of February 28, 1999 

CONST RUCflON AND OTHER CAPITAL PROJECTS 

• : . IT, . , ! . , 

Harr:sbu'-g - PA Traffic Control System and remove pole line Signal r Ign In progrcsr 
F.eadui^ PA Estimated Completion Date; 4Q99 Const 

KI) Tower - KY Extending double track 40,120 feot Tra. Design Complete 

Cu.-,;berland Falls K Y Estimated Completion Date: 2Q99 Grading In progress Estimated Completion Date: 2Q99 
Const 

Sig.:al Design Complete 

Const In progress 

Knoxville - TN Do-able Stack Clearances Track Design Complete 

Chattanooga TN Estimated Completion Date Complete •Jonst Complete 
Bridge Design Complete 

Marshfi?ld FN Upgrade and extend siding 7,908 feel Ld:id Complete 
Estimated Completion Dale: Coi.iplete Track L>r»igr Complete Estimated Completion Dale: Coi.iplete 

Grading Complete 
Const Complete 

Bridge Design Complele 
Const Complete 

Signal Design Complete 
Const Complete 

Uak K .jbor OH Construct uack cormectiou Land Complete 
Estimated Comple^io. Date: Complete Track Dciign Complete 

Grad-'" Complete 
Const Complete 

Signal Design Complete 
Const Complete 

Pattenburg NJ Cleirance-9 Bridge;: Ell Ige Design In progress 
Estimated Completion Date: 1Q99 Const In progress 

Pattenburg NJ Siding Extensions Trac^ Design Complete 
Estiniated Completion Date: Complete Gradmg Complete 

Const Complete 
Signal Design Con.'>lete 

Const t^on p tte 

Pattenburg N J Tunnel Clearance Bridge Design Co:iipbte 

Estimated Completion Dat": 2Q99 Const "'.1 progress 

Philadelphia PA Construct crossc er - Zoo Track Design Project being defmed. 

Estimated Completion Date: 4Q99 Grading 
Consi 

Signal Design 
Const 

Piney F'lJts TN Extend siding 6,6'0 feet Land Complete 

Estimated Completion Date: Complete Tr-'ck Design Compute Estimated Completion Date: Complete 
Grading Complete 
Const Complete 

Signal Design Complele 
Const Complele 

Port Readmg NJ Chemical Coast Clearance Projects Track Design In progress 

Ls* .nated Completion Dat;; 4099 Const 
Bridge Design In progress 

Const 

NORFOLK SOUTHERN CORPORA I ION 6 



Surface Transpoi .ation Board Operational Monitoring Report 
As of February 28,1999 

CONSTRUCTION AND OTHER CAPITAL PROJECTS 

1 1 (K.IIIOII f l ' l O | l l l l ) i | > i 

Rader TN Extend siding 5,189 feet Land Complete 
Estimated Completion Date Complete Track Design Complete 

Grading Complete 
Const Complete 

Bridge Design Complete 
Const Complete 

Signal Design Complete 
Const Complete 

Readil .g - PA Traffic Control System and remove pole line Signal Design In progress 

Philadelphia PA Estimated Comoletion Date 2Q00 Const 

Riverton Jct - VA Clearance projects Bridge Design Complete 

Roanoke VA Estimated Completion Date; Compl°te Const Complete 

Sandusky OH Constract Triple Crown Terminal Track Design Complete 

(Bellevue) Estimated Completion Date; 1Q99 Grade/Pave Complele 
Building Const In progress 

Sidney IL Constmct track connection Track Design Complete 
Estimated Completion Date: Complete Grading Complele 

Const Complete 
!>ignal Design Complete 

Const Complete 

Sido MO Double trackmg 36,458 track feet Track Design Complete 
Esti nated Completion i 'le: Complete Grading Complete 

Const Complete 
Bridge Design Complete 

Const Complete 
Signal Design Complete 

Const Complete 

Sloan IL Extend s.ding 5,027 track feet Track Design Complete 
Estimaied Completion Date; Complete Grading Complete 

Const Complete 
Signal Design Complete 

Const Complete 

Southem Tier NY Southem Tier Rehabilitation Track Const 
Estiniated Completion Date: 4Q99 Bridge Design In progress 

Const 

St Louis MO Expand Mitcholl Tnpic Cro^vn Terminal Track Design In progri.oS 

(Mitchell) Estimaied Cc:..,.letion Date: 2Q99 Grade/Pave 
Signal Design \n progress 

Const 

Toledo OH liitermoda' leminal Track Design Project being delncd. 

Esti-uate J Completion Da.;; 4^99 Grade/Pave 

Tolono IL 1 rack Connecnon Track Design Complete 

Estimated Completion Date: 2Q99 Grading Complete Estimated Completion Date: 2Q99 
Const Complete 

Signal Design Complele 
Const In progress 

NORFOLK SOUTKEFJ^ CORPORATION 



Surface Transportation Board Operational Monitoring Report 
As of February 28,1999 

CONSTRUCTION AND OTHER CAPITAL PROJECTS 

I Ol J t ic i l l 

Vermillion OH Track Connection 
Esumatea Comple' • Date: 1Q99 

Land 
Track 

Signal 

Design 
Grading 
Const 
Design 
Const 

Complete 
Complete 
Complete 
Complele 
Complete 

In progress 

Note: Bold pri it indicates changes from previous report. If status of project phase is blank, work on lhat part of 
the project has not yet begim. 
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Surface Transportation Board Operational Monitoring Report 
As of February 28,1999 

INFORMATION TECHNOLOGY 

Systems Integration 

The NS technology integration sfrategy c alls for NS systems to be used on the Conrail 
properties that NS will operate. Some ofthe NS systems will be operational for the new 
area efTective Closing Date, while others, particularly the fransportation systems, will be 
integrated geographically over a period of several months after Closing Date. 

There are two compî nents that arc required to implement this sfrategy. First, NS's 
systems group must ensure that our systems have the capacity to acconmiodate the 
operation ofthe new territory. Second, the Conrail systems group must modify existing 
Conrail systems so that they will become compatible with the NS systems upon Closing 
Date. 

In order to prepare for the implementation of the new systems, each project must go 
through a planning stage and a developmf kit stage. The planning stage ofthe systems 
integration process involves the analysi', and preparation of functional and technical 
specifications for the systems and the subsequent development stage involves the 
construction (coding), and testing ofthe systems. 

There are tlu-er phases of testing through which our transportation and operations systems 
must undergo: unit systems and integration. All of the operations systems have 
completed or are nearly finished with integration testing. The integration testing ofthe 
fransportation systems is underwi. • and will be complete in the Second Quarter of 1999. 
Once the new systems are implemented across all of the NS geography, use of ihe 
Conrail systems will be discontinued. 

Note: Bold print indicates changes from previous report. 

NORFOLK SOUTHERN CORPORATION 



i 

Surface Transportation Board Operational Monitoring Report 
• As of February 28,1999 

INFORMATION TECHNOLOGY 

Systems anti Personnel Training 

(>pri . i lniu Vri'.i ^ 

• TRANSPORTATION 
Car Managemeni and Movement Systems - Multiple projects Development, Systems and 

integration testing 
* Estimated completion date; 2099 

Includes r.ioroughbred Yard Enterprise Persoimei Training 
System (T'. ES) and Central Yard 
Operations (CYO) System 

Prepare training iriterials •"or TYES Complete 
and CVO 

Trainer onenla'.ion In progress 

TYES tiaining at Conrai.". ications hstimatea tx ginning dale: 1099 

Train Dispaiching Systems Developir.̂ nt coi.-iplete- Currently in Train Dispaiching 
implementation 
Estimated Compit tion dale: 2Q99 

Persormel 1 rauung 
Prepare computer-based trair ing Con îlete 
materials for Norfolk Southem 
Train Information System (TIS) and 
Tram Syslem Accident Reporting 
System (rS\R). 

Train Conrail employees at Estimated bep .ming date: 1Q99 
Dearbom, Pittsbuigh. and Mt. 
Laurel 

Locomotive Mar agement Systems Development complete; Integration 
testing in progress 
Estimaied completion date: 2Q99 

Personnel Training 
Prepare training materials, conduct Complete 
pilot sessions 

Trainer orientation Estimated beginning date: 1Q99 

1 rau: employees at 8 Conrail Estimated completion date: 1Q99 
locatioii.̂ : 

NORFOLK SOUTHERN CORPORATION *0 



Surface Transportation Board Operational Monitoring Report 
As of February 28,1999 

INFORMATION TECHNOLOGY 

OPERATIONS PERSONNEL 
Crew Management 

Train and Engine (T&E) Payroll 

Non-Train and Engine Payroll 

CUSI OMER SERVICE 
Electronic Customer Connectivity 

National Customer Service Center 

l ' r i i | t f 

Systems 

Personnel liaining 
Prepare tra ning materials 
1 rain Conriil employees 

Personnel Training 
Prepare traming materials; conduct 
pilot sessions 
Train T&E crews 

Personnel Training 
Prepare tiaining materials; conduct 
pilot sessions 
Trainer orientation 

Train Conrail employees 

Final stages of integration testing 
Estimaied completion dale: 2Q99 

Complete 
Estimated completion date: 1Q99 

Complete 

Estimated beginning date: 2Q99 

Complele 

In progress 

Estimated completion dat( 1099 

Systems Development and testing 
Estimated completion date: 2Q99 

Personnel Training 
Testing new systems 

Customer Coordination 
Information to be distributed to 
customers 

Personnel Training 
Prepare training materials 
Train employees in Pittsburgh and In progress 
Atlanta 

Estimated compleuon date: 1Q99 

In progress 

Complete 

Note: Bold print ind cates changes from previous report. 
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Surface Transportation Board Operational Monitoring Report 

As of February 28,1999 

CUSTOMER SERVICE 

Transition Process 
Transition team members for NS have been selected and confirmed to work in 
Philadelphia in Customer Service for an undetermined period of time after split date. 
Space has been defined and equipment will be set up in the near fut'are for this group to 
operate from. 

Personnel 

A transition team for Customer Service has been organized, staff selected, and will be 
functional after split date, in quarters located in Philadelphia, for an undetermined period 
of time Additional training stations have been set up at three locations - Conway Yard 
(Pittsburgh), Elkhart, Indiana, and Columbus, Ohio - for training persormel involved in 
implementing new data systems on NS portions of Conrail. We have consummated a 
contract with an outside firm to supply 50 additional frainers, beginning November 30'*', 
to assist in systems "-ollout. Supervisory positions have now all been filled for Data 
Quality and the Agency Operations Center. We also still expect to make offers to 
approximately 215 Conrail agreement personnel when implementing agreements have 
been consummated with TCU. 

Customer Awareness 

NS continues to host customer meetings to evaluate and provide feedback on the 
Company's planning processes .-jid strategies. 

The Customer Resource Gu-'de has been completed and is in the process of being 
distributed. This guide wl l provide customers with all resources and information 
necessary for doing business with the new NS. 

The Help Desk Director/, to be released a: x later date, will also provide a way for 
customers and employees to easily obtain information about NS. This guide to services 
and benefits will list key phone numbers that will connect users to areas that may assist 
them in answering questions about NS. It will be available in three formats: a pocket 
guide for employees, a list for customers and an expanded version available for 
downloading from the intemet. 

Note: Bold prmt indicates changes from previous report. 
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ENTEREr 
Ot«c« of the S»cr«urv 

FEB 23 1999 

(pyUte^Kord 

57V 

Cr.KNIS G L'ONS 
I202) .<» 

A R N O L D c-c P O R T E R 
5 b 5 T W F ' F T H STREET, NW 

WAS I INGTOf DC 2 0 0 0 4 - ' c 0 6 

' . C S M V l > J 0 ^ ' 9 4 3 5 9 9 9 

Febî iary23,1999 

RLCEIVEO 

NEW 

DENVER 

LOS ANGELES 

LONDON 

FEB 23 1999 
MAIL 

MANIIi EMENT 
SB 

The Honorable Vemon A Williams 
Secretar>-, Siu-face Tnmsportation Board 
Mercury Building, Room 700 
1̂ 25 KStreet, N.W. 
Waihington, D C. 20423 

Re: Finance Docket No. 33388. CSX Corporation CSX 
Transportation, Inc., Norfolk Southern Corporation and 
Norfolk Sou.he: n Railway Company — Control and 
Operating Lease j/Ag'*eenients - Conrail inc. and 
Consolidated Rail Corporation — CSX-179 

Dear Secretary' Williams: 

As promised in my letier of February 22, 1999, filing CSX-l 79.1 now enclose thc 

manually signed original ofthe Verified Statement of David Houchin, which was 

submitted to thc Board on February 22 only in *'faxed ' form. 

Dennis G. Lyons 
Counsel for i'SX Corporation 
and CSX Transporiation. Inc. 

Enclosure 
via hand delivery 



BEFORE THE 
FLJRFACE ."RANSPORTATION BOARD 

FINANCE DOCKET NO. 333K8 

CSX CORPORATION AND CSX Tk.* NSPORT ̂ TION, INC. 
NORFOLK SOUTHERN CORPORATION AND 

NORFOLK ?;0UTHERN RAILWAY CORPORATION 
- CONTROL AND OPER.\TINvl LEASES/AGREEMENTS-

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

VERIFIED STAI >:WENT OF 

DAVID HOUCHIN 

My name is David Houchin. I am employed by CSX 1 ransportation. Inc. 

("CSX"). My b jsir-ess address is 500 Water Street, Jacksoavillo, Florida 32202. I have 

worked for CSX since 1963 My present job title is Assistant Vice President - Joint 

Facilities. In my present position, 1 am respo.isible for negotiating joint agreements such 

as frackage rights, interchange, switching, etc. wiJi other railroads. I am accordingly 

familiar with the operations of CSX, particular as they relate to joint facilities. 

Interchange, trackage nghts, switching, haulage arrangements and similar dedings with 

other railroads. 

I have been a.sked to describe the jxissiHe connections '.•>etween the B&P and 

other Class 1 railroads than CSX or Coru-ail. B&P has a direct connection with Norfolk 

Southem ("NS") at Bu.Talo Creek/CP Draw in Buffalo. Mceover, via its subsidiary, the 



Aile' V ?ny and Eesiem ("ALV"). B&P will have a direct cormrxtion with NS ?! Prie, PA, 

following the Split Date and the completion of NS's main line relocation prcject in Erie. 

I have been asked to provide mileage data conceiTung rail movements in the 

Niagi.'̂  Falls area. The distance by rail between the south <.id of the Oxy plant in 

Niagara Falls and tlie United States Customs at the east end of Suspensior Bndge is 

approximately 5.5 miles, and u C bridge is less than 0.5 miles across. From the south end 

ofthe Oxy plant in Niagara Falls to Conrail's Frontier Yard is approxirr ately 28 miles b'-

rail and fi-om Oxy's phint to the Buft'alc Cret'k Yard is approximately 27 miles by rail. 

From Buffalo Creek Yard via the B&P to New Castle, PA, the rail mileage is 

approximately 273 miles. 



VERIFICATION 

I , David Houchin, declare under penalty cf perjury that he fc regoing is trî e and 

cor.-ect to the best of my knowledge and belief Furthei, I certify that I am qurlified and 

authorized to file thv statemem. Executed on February/^, 1999. 

David Houchin 
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ZUĈCERT SCOUTT RASENBERGER, L.L.'̂  
A T I O K N L t S A I LAW 

888 .<wr-.rr,-:»h Strr-t. NVV Washington. I X 200(V.-55O9 

leL-phone 1202)298-8660 Yax 1202)542-0685 

RICHARD A ALLEN DIRECT DIAL (202) 97J.r.^ 
rMllcn#u rUw.com 

bVl!ANI> 

Vemon A. Vv'illiams 
Secretary-
Surface Transportauon Board 
1925 K Street. N.W. 
Washington, D.C. 20423-UOOl 

February 23, 1999 

SN ?RED 
OfflM o« the Secretary 

FEB 2 3 199D 
Part ot 

jpubSIc Record 

Re: CSX Coiporation and CSX fransportation. Inc., Norfolk Southem Corporation 
and Norfolk Soutnem Railway Company — Confrol and Opcr-̂ ting 
Least 'Agreements -- Conrail Inc. ano Consol'd-ited Raii Corporation ~ 
Finance Docket No. 33388 

Dear Secretary Wi'Iiams: 

1 enclose herewith an original and 25 copies of NS-76. Norfolk SouUiem's Report 
Pursuant to Decision No. 115 Regarding Access to IP&L's Stout Plant. A 3-1/2" computer di:?k 
of this document in Wordperfect 5. ', format, which is capable of being read by Wordperfect for 
Windows 7.0 is also enclosed. 

Should you have any questions regarding this, please call. 

Sincerely, 

Richard A. Allci 

Fnclosures 

Coimsel for Norfolk Sou hem 
Corporation and Norfolk 
Southem Railway Compa-iy 

CORRESrCDENT OFFICES Ijondon, f ^ s and Buiss-Ks 



NS-7C 
BEFORE IHE 

SURFACE TRANSPORTATION BO.\RD 

Fir.ance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATKW AND 
NORFOLK. SOUTHERN RAil WAY COMPANY 

- CONTROL AND OPER.AT1NG LEASES/AGP"EMENT-S -
CON RAIL INC. AND CONSOLIDATED RAIL CORPORA FlOfJ 

NORFOLK SOUTHERN'S REPORT PURSUANT TO DECISION M). 115 
REGARDING ACCESS TO IP&L's STOUT PLANT 

In Decision No. 115. the Board . ••affirmed that its Decisions Nos. 89 and 96 were 

intended to enable Norfolk Southem Corporaiion and Norfolk Southv m Railway 

Company (collectively "NS") directly to serve the Stout plant of the Indianapolis Power 

& Light Compi-ny (' iP&L") via trackage rights ô  er Indiana Railroad ("INRD"), a 

subsidiary of CSX Cor̂ -Oiation and CSX Transportation. Inc. (collectively,' CSX"). 

Lecision No. 115 also oidered C"X, by February 18, 1999 to "procure the necessary 

trackage rights from INRD and [to] advise us in writing that such rights have oee.i 

procured." and it ordered NS, by Febniary 23. 19?9 to "advise whether the necc::'»ary 

righiS have or have not been procured." 

As requir.L " decision No. 115, NS files this report to advise the Bocrd that, a.-; 

of this date, it has not yet prociu-ed the necessary frackage rights to serve the Stout plant. 

In CSX-178. filed on Februar>- 18, 1999, CSX stated that "[a] form of Trackage Rights 

Agree:neni is this day being sent to NS." NS has received the referenced "form of 

Track, , Rights Agreement" but has not yet had time to have it fully reviewed by all 

1 



appropriate persons. It is clear, however, that it contains a number of terms that differ 

from the standerd in frackage rights agicsment used by NS and L.SX throughout this 

a-msact-ci.. Furthermore, as CSX acknowledges in CSX-178, the form of agreei:>ent 

lev.' es undetemuned the highly material term of frackage compens.uion. CSX says that 

"the initial consideration, subject to aJ; istment, per car mile ôr the exercise by NS ofthe 

trackage rights will be as agreed upon between INRD and NS. or in the event ofa failure 

of them to agree, as determined by the Borjd upon application of either of tiiem." CSX-

178 at 2. 

Until all terms of the L-ickage rights have been agreed to by the p-.'irtinent parties 

or establi'.'iK I by the Bcvd, NS carmot report lhat it has procured the necessary trackage 

rights. NS and CSX have agreed to meet to discuss the terms in the near future, and NS 

is hopefiil that agieement on all terms will be reached. NS will .':ubm't i further report to 

the Board on the status of theŝ  matters on or before March 22, 1999. 

Respectfully submitted, 

JAMES C. BISHOP, JR. 
WILLIAM C. WOOLDRIDGE 
J. GARY LANE 
GEORGE A. ASPATORE 

Norfolk Southern Corporation 
Three Commercial Place 
Norfolk, VA 23410-2191 
(757) 629-2838 

RICHARD A. ALLEN 
SCOTT M. ZIMMERMAN 
Zuckert, Scoutt & Rasenberger, L.L.P. 
888 Seventeenth Street, N.W. 
Siiite 600 
Washington, DC 20006-3939 
(202) 298-8660 

Counsel for Norfolk Southern Ccrporation 
and Norfolk Southern Railway Company 

Dated: Februar>'23. 1999 



CERTIFICATE OF SERVICE 

I hereby certify that on this 23d day of February, 1999, a copy of the foregoing 
"Norfolk Sout'-sem's Repoit Pursuant tc 'Sjcision No 115 Regarding Access to IP&L s 
Stout Plant" was served by first class mail, postapc prepaid, or by nore exi)editious 
means, on the parties listed below: 

Karl Morell, Esq. 
Ball Janik LLP 
1455 F St., N.W., Suite 225 
Washington, D.C. 20005 

John Broadley, Esq. 
Thomas D. Ami ine 
Jermer & Block 
601 Thirteenth Sfreef, N.W. 
Washingtoi, D.C. 20005 

Dennis G. Lyons, Esq. 
Amold & I orter 
555 12* Sfreet, N.W. 
Wa:hington, D.C. 20004 

Michael F. McBride, Esq. 
LeBoeuf, Lamb, Greene & MacRae 
1875 Connecticut Avenue, N.W. 
Suite 1200 
Washington, D.C. 20009-5728 
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7J 'hi A . R N C L ' 3 Sc P O R T E R KE.CPK 
5 ^ 5 T W r L F T H STREET N W OENVtS 
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CEN.MIS G L ONS (202 912 5000 
l 2 0 ? . - •42-51 5 8 f i C S t ' i L t a o j a J 5 9 9 9 1 . 0 N ' " ' . 

Febru.vy 22, 1999 

ENTFRED ^^l/t~ 

The Honorable Vemon A. Williams '^f." 
Secretary, Surface Transpc rtation Boar J ,rnp.o QQQ '^'^ 
Mercurv Building, Room 700 F b ^ ^ '99^ ^^r 
1925 Kbircwl N.W r.-.a oi 
Washington, D.C. 20423 - 4 

Re: Finance Docket Nu. 33383, CSX Corporation and CSX 
Transportation, Inc., Nf̂ rfolk Scuthern Corporation ai>d 
Morfolk Southern Railway Company ~ Control and 
O .̂erating Leases.'Agreements ~ C mrail Inc. and 
Consolidated Raii Corporation ̂ jWiPWgBttg=— 

Dtar Secretary Williams: 

Enclosed are an original and •wen:y-five (25) copies of CSX-179, "Response of 
CSX Corporation a.nd CSX Transportaticn. Irc. to Petition of Occidental Chemical 
Cuiporc'tion for Oversight and Modification of Remedial Condition." "or filing in the 
above-referenced docket. Associated v/ith this filing is a V erified Statement of 
Churles M. Rosenberger; the Rosenberger Ve.-ified Statement and i».s accompanying 
exhibits contain Highly Confidential information. The Highly Confidential Roŝ -.iberger 
Verified Statement and exhibits are enclosed in separate, sealed envelopes, appropriately 
labelett as to contents. 

The Response contains an executed certificate of service; the Highly Confidential 
material has been served on outside counsel for the Petitioner and will on request b.e 
served on those outside counsel for other parties who have executed the appropriate 
imdertaking under th*" Protective Order. 

Please note that a 3.5-inch diskette containing a WordPerfect 5.1 formatted copy 
CSX-179 Olid the accompanying Verified Statements of Ronald A. Dunn and David 

Houchin is enclosed. Also enclosed is a separate 3.5-inch diskette containing a 
WordPerfect 5.1 formatted copy ofthe lext of the Rosenberger Verified Statement. 



A R N O L D 6c P O H T E R 

The Hon. Vemon A. Williams 
Febraary 22. 199̂ . 
Page 2 

The Verification on the Houchin Verified Stateme..! bears a signature submitted 
oy facsimile. A physically signed copy of that Verified Statement will be submi;u?d 
tomorrow. 

Thank ynu Ioi your assistance in this matter. Please contact me if you ' ive any 
questions. 

Dennis G, Lyons 
Counsel for CSXCorp "ation 
and CSX transportation, Inc. 

Enclosu ts 
via harui delivery 

cc All Parties of Fcecord 



' C"? 

BEFORE THE 
SURFACi • TRANSPORTATION BOARD 

FINANCE DOCKEf NO. 33388 

CSX-179 

csx CORPORATION AND csx TRANShCRTATION, INC., > ^ 
NORFOLK SOUTHERN COR PORATION AND 
NOiiFOLK SOUTHERN RAILWAY COMPANY 0 

CONTROL AND OPERATING LEASES/AGREEMENT S~CONRAIL IN AND 
CONSOLIDATED R. iIL CORPOI^\TION 

RESPONSE OF CSX CORPORATION AND 
CSX T" \NSPORTATION. INC. TO PETITION OF 
OCCIDENTAL CHEMICAL CORFO .NATION r JR 

OVERSIGHT AND MODIFICATION OF REMEDIAL CONDITION 

Samuel M. Sipe, Jr. 
David H. Cobum 
STEPTOE & JOHNSON LLP 
1330 Connecticut Ave., N.W. 
Washington, D.C. 20036-1795 
(202) 429-3000 

Mark G. Aron 
Peter J.Shudtz 
CSX CORPORATION 
One James Center 
90' East Cary Street 
Richjnond, VA 23129 
(804)782-1400 

Jennis G. Lyon$ 
ARNOLD & PORTER 
555 TwelfWi Sfreet, N.W. 
Washington, D.C. 20004-1.702 
(202) 942-5000 

P.Michael Giftos 
Paul R. Hitchcock 
CSX TRANSPORTATION, INC. 
One James Center 
500 Water Street 
Speed Code J-120 
Jacksonville. FL 32202 
(904)359-3100 

Counsel for CSX Corporation and 
CSX Transportation, Inc. 

Febniary 22.1999 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX C JRPOlvATICN AND CSX TRANSPORTATION, INC., 
NORFOLK SOU 1 HERN CORPORATION AND 
. NORFOLK SOUTHERN R/.ILWAY COMPANY 

CONTROL AND OPERATING LEASES/AGRE 5MENTS--C0NRA1L INC. AND 
CONSOLIDATED RAIL CO ^ORATION 

RESPONSE OF CSX CORPOP.ATION AND 
CSX TRANSPORTATION, Ir.'C. \o PETITION OF 
OCCIDENTAL CHEMICAL CORPORATION FOR 

OVERSIGHT AND MODIFICATION OF REMEDIAL CONDITION 

INTRODUCTION AND SUMMARY 

In a "Petition for Oversight and Modificafion of Remedial Condifion" filed 

February 1, 1999 (undesignated). Occidental Chemical Corporation ("Ox> ') seeks relief 

from the Board, appa:entiy to son;e extent in its own ritht but also, apparently, on behalf 

ofall other shippers similarly situated to it in the Niagaia Falls, NY area, all of whom are 

curremly physically served by rail only by Conrail.' The relief requested appears to be, 

for Oxy itself, the enforcement as if a commitment of part of a CSX letter of May 30, 

1997 (the "May 30, 1997 Letter"), sent in die course of negotiations betv -en CSX and 

' We refer collectively to CSX Corporation and CSX Transportation, Inc., as "CSX" and to 
Consolidated Rt'l Corporation as "Conrail." Other abbreviations are identified when first u.sed. 
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Oxy, containing language as to tr-ating Cxy as if it were a "2-to-l" shipper. But .he 

reality of what Oxy seeks not only for itself but for all of the Niagara Falls shippers is a 

major revvn .ing of the Board's carefully crafted Buffalo area conditions. It would be 

effpcted by deleting the wc rds "for iraffic using International Bridge and Suspension 

Bridge" in the Board's condition in Ordering Paragraph No. 37, Decision No. 89 at 178 

("Condition No. 37").̂  Condition No. 37. as thus c.ianged, would app'y the NITL 

Agreemem".s $250 miocimum reciprocal switching charge, and presumably the provisiorio 

for the creafion and maintenance of reciprocal switching, not only to the li'.ie-h; .ul 

movements to and from points in the Niagara Falls area using those bndges, but al.so to 

movements which r .d not and do not use Intemational Bridge r Suspension Bridge — 

namely, movencnts to the South, over Bufl.ilo. 

Th«. relief requested shoi .Id not be granted. The record ii; cleai that Ox> gave no 

consideration for the May 30, 1 '̂ 97 Letter and did not rely on it. Prior to the Board's 

Decision No. 89, Oxy and others made substantially Jit same arguments as Oxy does 

now throughout these lengthy proceedings, seeking the same result, as part of a coalition 

represented b>' its present counsel. A further letter by CSX to Oxy a month later, in Jime 

1997, characterized what CSX had put on the table for Oxy as an "offer" — an offer 

v/hich Oxy never accepted. Oxy never disputed that characterization as an "offer" during 

" Like all conditions. Condition No. 37 was one which thc Applicants, htre CS.K, were required 
to comply with in order to be authorized to consummate the V.'ansaction co\ sred by their 
Application. 
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the pendency of the Board's approval in Finance Docket No. 33388. The record 

demorstrites that what was transpiring was a negotiation of routes and râ es between 

CSX and Oxy — a negotiation that never reached an agreement. See. Part III under 

"Background," below. 

Oxy and other Niagara Falls shippers and their supporters were familiar with the 

issues which Oxy brings forward riv w, and the group which reprer-ented their interests — 

the Erie-Niagara Ra'l Steering Committee ("ENRS") — raised those isrues before the 

Board throughout this proceeding. Thc Board had before it the fact that the cancellation 

of reciprocal switching effected in the Winter of 1995-96 at Niagara Falls covered both 

movements to the West ihrough the Ontario Peninsula and those to the South over 

Buffalo. That situation was well known to the area shippers, including Oxy, which 

rejected CSX's offer in favor of seeking a better result from the Board. The Board 

provided a substantial benefit to those shippers, and in its discrefion determined to deal 

solely with the Ontario Peninsula movements over the two bridges. The Board 

accordingly determined to writ; Condition No. 37 the way it was written. 

Tlie Erie-Niagara interests chose not to file a Petition for Reconsideration of the 

Board's decision but determined to proceed immediately to seek judicial review in a 

Court of Appeals, indeed during the 10-d y priority period providea for by 28 U.S.C. 

§2112(e). See Erie-Niagara kail Steerins Committee v. Surface Transportalion Boara. 

2d Cir., Docket No. 98-4285, filed July 31, 1998. 
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The Petition accordingly comes too late and concems matters which should have 

been, and in fact were, raised in the case pnor to Decisior. No. 89 — namely, the 

competitive altematives available to Niagara Falls s nppers for mover nts going over the 

bridges or thj-ough Buffalo. Finally, en ifthe Petirion is conside: ed on its merits, it 

does not establish any right to relief. 

BACKGROUND 

r. The Movements In Question 

The particular movements to the South which Oxy has in mind for its icquested 

enlargement of the Condition are apparent from the confracts which it has submitted. See 

Petition, Highly Confidential Appendix. They ar • limited to movements from Oxy's 

facilities in Niagara Falls, not westward over the bridges via the Ontario Peninsula 

(presumably in most cases for routing through Detroit or Port Huron to destinations in the 

United States), bui southward to Buffalo and points beyond. The movements in question 

prior to the cancellations (which were effected as of April 1, 1996), involved switching 

movements by Coi jail. After those cancellations, the movements involved a line-haul 

movement by Conrail. At Buffalo, the movements came to the Buffalo & Pittsburgh 

Railroad ("B&P"), which took them on a line haul to New Castle, PA, near the Ohio 

State Line. Finally, there was interchange at New Castle to destination points via CSX. 

Fhe change effected by the cancella'ion of recipioca! switching .vas implemented 
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through a revision of the contracts with Oxy, to vhich Oxy, of course, agreed.̂  Tnere 

was evidence in the record of the case that the switching cancellations followed a change 

ill the way in which CSX operated through the Ontario Peninsula (the part wf Canada 

lying between Detroit (and the Defroit River) on the West and Niagara Falls (and the 

Niagara River) on tl.s East), and at Niagara Falls, and th the cancellations affected both 

movements through the Ontario Peninsula and to the Soui.̂  ver Buffalo. See McGee 

V.S., CSX/NS-177, Vol. 2A at 350-53. 

While it appears that most of the contracts involving B&P handling from Buifalo 

to New Castle, PA, with interchange to CSX for haul to destination, were with Oxy, 

CSX' files indicate that there were other shippers in the Niagara Falls area who at some 

time in the pei'od from 1994 to the present had similar arrangements involving the B&P 

and CSV (or reverse movements destined to industries in Niagara Fails). The names of 

those other shippers are set forth in the Rosenberger V.S. in the Highly Confn'entiai 

Appendix hereto and copies of their confracts are appended to thai Verified Statement. 

For Oxy and those shippers, any contracts af̂ er the cancellation of reciprocal switching 

provided for a Conrail line-haul niovement from Niagara Falls to interchange with B&P 

at Buffalo (or vice versa on incoming mo\ ements to Niagara Falls). See the Highly 

Confidential Appendix hereto. The materials in the Oxy appendix and in ours indicate 

that the changes in the confracts to provide for a Conrail line-haul movement instead of 

^ See Petition, Highly Confidential Appendix. 
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reciprocal switching took place well before the NS/CSX/Conrail transaction was agreed 

to, about half a year before even the bilateral CSX/Conrail acquisition was negotiated. 

Under the change in Oxy's contiacts, Oxy still reached B&P in Buffalo, but did so 

through 1 Conrail line haul. 

Oxy makes the same demand for all shippers in the Niagara area that it makes for 

itself, although there is no assertion that the other shippers were lulled by some 

communication from CSX. The relief requested is the provision of reciprocal switching 

for Norfolk Southem Railway Company (" NS") at Niagara Falls to serve the shippers 

there for movements outhward over NS's routes from Buffalo to points beyond, subject 

to the NITL Settlement (Parts III.B and III.C), including the $250 cap on switching, as 

expanded by the Board in Decision No. 89 at 54, 57. See CSX/NS-176 at 773. 

>\'e will demonstrate below that the claims that are made now could have been, 

should have been, and in fact were made during the pendency of this case's pre-decision 

phase, or at the latest by a timely Petition for Reconsideration; that Oxy was not lulled by 

CSX into silence in the case, and in fact was not silent; that in any event, no relief for 

Oxy or any other shipper is warranted beyond the extensive relief and concessions 

granted by the Board in Decision No. 89. 
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II. The History of Controversy About Reciprocal Switching 
in the BufTalo/Niagara Area .'n 

Finance Docket No. 33388 

The majoi presentation made on behalf of the Buffalo/TJiagara area shippers in 

this case was made by the Erie-Niagara Rail Steering Committee ("ENRS"), an ad hoc 

group, which filed, on October 21, 1997, "Comments, Evidence and Requests for 

Conditions," designated ENRS-6. That massive document stated Uiat the membership of 

the ENRS group "is comprised of railroad shippers, economic and industrial development 

organizations, public transportation representatives, and county representatives." 

F.NHS-6 at 2. Letters ofsupport for the "Comments and Requesteo Conditions" were 

submitted as part ofthe filing by shippers, including one by Oxy; we will come to it 

shortly. A venfied statement in support of ENRS was submitted by an officer of Olin 

Chlor-Alkali Products, which, like Oxy, operates a major commodity chemicals facility at 

Niagara Falls. In addition, a verified statement by an expert witness and many otiier 

verified statements by local officials and businesses were submitted, togetiier witii a 

narrative of some 47 pages. ENRS was represented by the highly experienced commerce 

co'insel who are representing Oxy in its present Petition; tiiose counsel also currently 

represent ENRS in its pending Petition for Review of the Board's Decision No. 89 in the 

United States Court of Appeals for tiie Second Circuit. 

The "Comments, Evidence and Request for Conditions" filed by ENRS primarily 

sought the creation of a "Shared Assets Area" embracing two and one-half counties in the 
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Buffalo/Niagara area. It urged the theme that the creation of Shared Assets Areas 

elsewhere would cause competitive harm to the Buffalo/Niagara area. ENRS-6 at 39-45. 

Altematively, it was urged that terminal trackage rights be established for all rail carriers 

throughout the entire area of two and one-half county area, or, as a tbird alternative, that 

open reciprocal switching to all present Conrail shippers and all future shippers (without 

regard to whether they at any time had the benefit of reciprocal switching) be established. 

id. at 45-47. These broad requests for radical relief, of course, subsumed within them the 

relief now sought once more by Oxy — tF-̂ y sought reciprocal switching or direct access 

not in a particularized context but throughout the entire area v f two and one-half counties 

proposed by the ENRS coalition. But attention was specifically given by ENRS to the 

reciprocal switching cancellations and their efftct on movements South over Buffalo. 

Space was devoted in ENRS-6 to arguing about then-recent cancellations or 

eliminations of reciprocal switehmg by Conrail. The ENRS narrative (at 29-30) urged, 

contrary to the undisputed record,'' that the April 1997 letter of agreement on ajoint 

acquisition of Coru-ail by CSX and NS was an outgrowth of certain abortive negotiations 

:iiat those two carriers had in " 995.̂  Accordingly, ENRS urged that the clock be tumed 

back to 1995 for the measurement of the amount of reciprocal switching that was 

•* See CSX/NS-18, Vol. 1, at 309-10 (Snow S/.S.y.id.at 328 (GooHc V.S.). 

' Apparently, under that strange notion, the furious public bidding Mar for Conrail and related 
legal battles .hat CSX and NS engaged in froin October 1996 through February 1997 were some 
sort of shi m. 

8-



available to shippers at the time of the agreemer.t upon the acquisition. ENRS's expert, 

Fauth, referred to the November 15, 1996, cancellation of reciprocal switching by Conrail 

and also to the 1995-96 termination ofthe availability of reciprocal switching at Niagara 

Falls. ENRS-6, Fautii V.S. at 29. 

Interestingly enough, one of the major protesting parties as to the Coru-ail 

cancellations of reciprocal switching in this proceeding was — Oxy itself. And its 

presentation — which is not mentioned at all in the Petition — centered on m-evements 

South through Buffalo. Oxy submitted a letier dated October 17, 1997, which set forth its 

request that reciprocal switching be established so that Oxy'̂ ; Niagara Falls plant could 

reach Buffalo to be served, after the Transaction, by NS, CN, CP and B&P. This request 

took the form of a letter which was included as part of the ENRS filing, ENRS-6. Oxy 

was clearly not "generally supporting" the Transaction, as its Pefition (at 5) wouiJ have 

it, and it was not lulled into acquiescence, but was then seeking the very relief it is 

seeking in the Petition. A copy of the October 1997 Oxy letter, signed by Robert L. 

Ev<i%s. Oxy's Corrwrate Manager Rail Transoortation, is attached as Attachment A 

hc reto. Said the Oxy letter: 

Before CSX Transportation pulled out of the Niagara Falls area, 1 
believe in 199./, ano Conrail canceled the reciprocal switching 
charge with CSX at Niagara Falls, we hr.d some competitive rail 
competition betv,een major Class 1 carriers. It's time for the STB to 
restore rail competition for Niagara Falls, NY. Niagara Falls is only 
27 rail miles from Buffalo. The STB could order that CSX provide a 
reasonable charge from Niagara Falls to Buffalo to be absorbed by 
NS, CN, CPRS, and BPRR in their pricing. Those cani-rs should 
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show lis ser\'ing Niagara Falls under reciprocal switching 
arrangement so direct contracts can be negotiated with them without 
CSX concurrence, which would restrict pricing freedom. Anc iher 
altemative would be trackage rights between Buffalo and Niagara 
Falls for NS or others. 

Oxy's submission thus focused on the effect of the reciprocal svNitchir̂  

cancellations on movements to the South, over Buffr lo. Oxy's ) 997 filing mt.de the 

same arguments as, and sought similar relief to. that now .>oi gh* in it.- 1999 Petition. 

Oxy did not choose in 1997 to mention its existing confracts invoFang the B&P, but th-

argument was the same whether liiey were mentioned ov not 

In response to the ENRS filing, CSX and NS*" filed a Rebuttal which opposê  the 

ENRS urging." that a Shared Assets Aiea, or a tv o and one-half countywide erminal 

area, or general i<jciproc-I switching regardless of history, be established. A brief 

response • to the cancellati m of switching chaigt s was also made. Since the 

movements southward were to reach the 3&P, - vhich.' ad a major part of the haul in ths 

southern-routed movenients, CSX assumed that the objection vvas to tbo Conrail 

cancellation insofar as it tt.ight affect movenients to interchange with CSX via the 

bridges to move West through the (>at3rio Peninsula to Detroit or Port Huron and points. 

West or South, l<eyond. CSX accordingly replied in that fashion. See Rebuttal, 

CSX/NS-176, Vol. 1 at 65-66. The Rebuttal filing made tiie point that the "loss of 

^ It should bc noted that NS's Mr. Friedman's Verified Statement in the Petition carefiilly refrains 
from saying that a 2-to-1 situation is presented by Oxy's Petition. 
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reciprocal switching access to CSX" actually occurred in December 1995, when CSX s 

service arrangements relating to the Ontario Peninsula were changed.̂  Fhe Rebuttal did, 

moreover, describe the impacts of CSX's changes in operations on movements to the 

Soutii over Buffalo (McGee V.S., CSX/NS-177. Vol. • 350, 352-53) and the related 

can ;ellation of reciprocal switching by Conrail at Niagara Falls. at 353. 

ENRS filed a substanfial brief and e.>ih'bits on Febmary 23, 1998 (ENRS-19). 

Primarily, the brief made the same urgi-.gs as h.id the Comments, in favor of cre.ition of a 

Shared Assess Area covering two and one-half counties, cr a ter.niiv" frackage- rights 

area, or general reciprocal switching without regard to history. But the reciprocal 

switching cancellations war: not overlooked: Some suggestion was made (id. at 37) thr.£ 

the stated reason for the eariy 1996 cancellationr was wrong, particularly as they might 

affect movements to the South. To be sure, most ofthe Brief s attention was given by 

ENRS to its more far-reaching and radical proposals, obviously as a stra? gic decision. 

Following these submissions and oral argument, the Board rendered its Decision 

No. 89. That decision rejected the broauer-scale proposals ofthe ENRS for the creation 

of a Shared Assets Area, a terminal trackage rights area, or the introduction of 

generalized reciprocal switching at all points. But the Board took numerous actions in 

that uecision which improvt:̂  the choices available to shippers in the area, going wel! 

' The Rebuttal also made the poim that the change in the Winter of 1995-96 in CSX's service 
arrangements in the Or.tarie Peninsula had no relationship to the Transaction. Id. at 66. 
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beyond those which the Applicaiits themselves proposed.* The NITL Agreement 

provisions for reciprocal switching were approv ed and were expanded \ y the Board so 

that they applied not only to requiring each of NS and CSX to provide reciprocal 

switching to the other where Conrail had provided it to either of them, but also to 

provide it to each other where either of them had provided it to Conrai', under the 

mainteniuice and price terms provided in Part. III.C of the NITL Agrê iment. Decision 

No. 89 at 54, 57; see also (d. at 86. Those arrangements created a draniatic reduction in 

switching fees where switching was available in the Buifalo/Niagara area. Id. at 86. 

Contrary to ENRS's urgings, the Board found that the Nov ember 15,1996, 

Conrail switching cancellations were not done in anticipation of the NS/CSX/Conrail 

Transaction and refused to take aiy action with respect to them. Id. at 86. The Board 

likewise did not find that the earlier Co.nrail switching cancellations at Niagara Falls oi 

April 1, 1996 — when there was no agreement, even a unilateral CSX-Conrail agreement, 

tor a rail combination — were Transaction-!elated. However, the Board determined that 

the line haul movements replacing the switching movements across the bridge from 

Niagara Falls to CSX's presence in the Ontario Peninsula should under the circimstances 

"* In effect, the Transaction '!id supply lhe same competition that the original Final Sy.stem "/an 
sought to provide in 197̂ . That plan allocated the Historic Erie/Lackawanna lines to Chessie and 
the hi.storic New York Central lines to C onrail. The Transaction allocated 'he historic 
Erie/l.ackav*anna lines — the Southem Tier lines — to NS and the historic NYC lines to CSX. 
Both sets of lines, of course, became part of Conrai! in 1976 after Chessie v.'as unable to 
participate in the Final Sy.stein Plan. 
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be recharacterized as the functional equivalent of the preexisting switching movement 

access by CSX to the Ni.ngara Falls shippers for movements across those bridges (id. 

at 86-87) This imprecedented reclassification aggressively improved, rather than simply 

maintained, the options that had been available to shippers at the time the Transaction — 

or even the earlier CSX/Conrai' deal — was atmounced. It also hac. the consequence of 

reducing the rates for tiiat access to $250 per car. 

The Board accordmgly impo5>ed the carefully crafted and measured Condition 

No. 37 (id. at 178) pinpointed at the movements across International Bridge and 

Suspension Bridge. No similar concession was <jranted with respect to movements to the 

SuUth over Buffalo. I'his was aespite Oxy".s urgings in ENRS-6, the suggestions made in 

ENRS's brief, and the present or historic existence of a number of rail fransportation 

contracts similar to the confracts now brought forward by Oxy involving its competitors 

and other neighbors in the Niagara Falls area. 

III. The May 30,1997 Letter and Oxy's Subsequent Actions 

Tne N.".y 30, 1997 Letter is the lynchoin of Oxy's Petition. However, the issue 

the Petition raises, quite clearly, is one v.'hich should have been, and was — by Oxy s 

own October 1 '̂ 97 submission a > part o ENRS-6, and by other assertions in ENRS s 

presentation — raised in thc body ofthe case. The excuse made on behalf of Oxy (which 

requests general action assisting other shippers a well as itself) is that Oxy was lulled oy 
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the May 30, 1997 Letter into a soporific state and accordingly took no action in the case 

to protect its rights. Petition at 5, 9-11. The October 1997 Oxy filing belies that. 

But that is not all. The attached Verified Statement of Ronald A. Dunn 

demonsfrates that the May 30, 1997 Letter was but one step in a series of negotiations 

between CSX and Oxy that ultimately did not result in any agreement. 

First came a letter from Oxy's Mr. Robert Evans, dated February 28, 1997, setting 

forth Oxy's wish list for improved access to altemative carriers for its Niagara Falls 

plant. The letter focused on movements over Buffalo. See Da>m V.S. Ex. A. Mr. Dunn 

did not answer that letter imtil May 14, 1997, when he wrote Mr. Evans advising him that 

Niagara Falls was not considered to be a two-to-one situation, and urging .Mr Evans to 

sign up for support of the CSX/NS/Conrail Transaction nonetheless. Dimii \ .S. Ex. B. 

At the end of that month, in an effort to get Mr. Evans' support, which obviously 

had not been forthcoming as a result of the May 14 letter, the May 30, 1997 Letter was 

sent. It was not a success, either. Within a few days after the May 30, 1997 Letter, 

Mr. Evans, the addressee of that letter, wrote back a letter of June 3, 1997, anached as 

Exhibit C o the Duim V.S., raising questions as to what was meant by the May 30, 1997 

Letter. This followed a meeting between Mn Durm and Mn Evans in Mr. Evans' rtfice, 

at which Mr. Evans had asked similar questions. Dunn V.S. at 2. 
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Mr. Evans' concems were certainly understandable. After the generality that 

Oxy's plant would receive freatment "as a 2 to 1 point," which a few weeks before 

Mr. Evans had been told it was not, some qualifications immediately appeared in the 

May 30,1997 Letter: First, access was to be granted only "via Buffalo"; and, second, the 

expression was made that "CSXT is glad we are able to afford OxyChem the competitive 

access at Niagaia Falls you had in the past." What shape that would take was not 

explained in the May 30, 1997 Letter. 

Gn June 30,1997, Mr. Dunn replied to Mr. Evans' questions in the form ofa 

letter. See Dunn V.S. Ex. D. iTiis letter, which, like the Febiuary 28 and May 14 letters 

is not even referred to in the present Oxy Petition, indicated that what was being put on 

the table by CSX in the conespondence and dealings with Mr. Evans was an' jFer." To 

that chart. ;terization as an "offer," there is no recorded protest by Mr. Evans. And it was 

plain that !vlr. Evans never accepted CSX's offer. It is clear that what was going on was a 

nef'vitiation over rates and routes. Mr. Evans wanted reciprocal switching, as his October 

1997 letter, filed then with the Board, later made plain. Mr. Duim's position was: "It is 

not reciprocal switching." It was to be participation "in the route from Niagara Falls to 

Butfalo." Dunn V.S. Ex. D. Obviously, the cormotations were different, ooih 

commercially a • legally. The parties did not agree on that, and there is no indication 

that they agreed on pri'̂ -ing. 
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As noted above, the di spute evidenced by the state of the negotiations was not just 

a private matter; Mr. Evans' dissatisfaction with the state of affairs was made public: On 

October 17, 1997, Mr. Evans sent a letter to one of the other supporters of die ENRS, 

saying that Oxy's "expressions of strong support [for the ENRS opposition] could oe 

used in the filing with the Board." They were. The October 1997 Oxy letter expressed 

the request that CSX be required to provide a reasonable charge fiom Niagara Falls to 

Buffalo for interchange witii NS, CN, CPRS and BPRR. That was, of ciurse, what Mr. 

Evans had sought in tiie Febmary 28, 1997 letter to CSX's Mr. Dunn (at $400). Neither 

did tiie May 30, 1997 Letter nor the ' me 30, 1997 letter give Oxy tiiat. Mr. E 'ans 

wanted more; he wanted what he had asked for in the Febmary 28, 1997 letter, and he 

had other proposals in Oxy's submis">ion in ENRS-6 as weii: "Another altemative 

laccordiug to tiie October 17 letter] would be trackage rights between Buffalo and 

Niagara Falls for NS or others." 

The notion that the May 30, 1997 Letter satisfied Oxy and lulled it into .silence is 

thus preposterous. Oxy was still seeking various forms of access to other carriers on 

movemer.ts south, including NS, in a vigorous manner, five months after the May 30, 

1997 Letter. It did not view the exchange of correspondence that it had with CSX in the 

period from February through June of 1997 as giving or offering it what it wanted, and it 

still had substantially the same views of what it wanted as it havi expressed in the 

Febniary 28 letter. Its views were filed in this proceeding in Octooer 1997. fhat 
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October 17, 1997 letter, included in ENRS's own filing, is never referred to in tiie 

Petition, despite the com.'non authorship, and purpose, of the two filings. 

The May 30, 1997 Letter was not a contract validated by consideration; Oxy did 

not support the Transaction, but rather joined ENRS in seeking buruensome conditions 

on it. Nor did Oxy rely on the May 30, 1997 Letter, as its October 1997 filing makes 

plain. The letter itself was vague and contradictory on its face. A "2-to-1" situation is 

presented when two carriers physically serve a shipper and head-to-head competition 

between diem is ended by the acquisition ofone by the otiier. See Part I under "Reasons 

for Denying the Petition," below. In situations where there is one carrier with physical 

access and other who may obtain access t*- jugh reciprocal switching, the issue is as to 

the availability of reciprocal switching arter the transaction and the terms on which it will 

be granted. Those are the issues which Oxy wanted clarified in its letter of June 3, 1997. 

It received a clarification ofthe "offer" which had been made in the May 30, 1997 Letter, 

but it did not like what it got, as clarified, and did not uccept it. Oxy was still standing 

essentially cn what it said it wanted in its Febmary 28 letter on October 17, 1997. when it 

wrote its October 1997 letter for submission by FNRS in its filing. That filing followed -A 

failed negotiation, of w hich the May 30, 1997 letter was simply a piece. The Board 
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should not enforce the May 30, 1997 Letten and there is no basis for the Board to 

consider it a representation to the Board; it was not that in form or in substance.̂  

REASONS FOR DENYING THE PETITION 

I. The Issues Raised in the Present Petition Could and Should Have Been 
Raised — and In Fact Were Raised — by Oxy or Other Shipper Interests, 

Such as the Erie-Niagara Rail Steering Committee — During the Scheduled 
Proceedings in the Case, or by Petition for Reconsideration of 

the Board's Decision No. 89 

The Petition does noi properly invoke the Board's oversight authority. The 

Petition does not a'sert any relationship to the Applicants' implementation of the 

Transaction autho ized by the Board, any relationship to any operational problems in that 

implementation, or any changes in '̂ -rcumstances that occurred since the Board acted on a 

very ftill record in its Decision No. 89, served July 23. 1998. Indeed, the major part of 

the implementation ofthe Transaction — the "Split" of Conrail's routes and assets — has 

not yet occurred. The Petition seeks modification of a condition, to be sure, bul the 

modification is not sought on the basis of subsequent practical experience but, like the 

The assertion (Petition at 8) that Ordering Paragraph No. 19, Decision No. 89 at 176, adds 
something to the case is. for similar reasons, beside the mark. That condition reads: "Applicants 
must adhere to all of the representations they made during the course of this proceeding, vvhether 
or not such representations are specifically referenced in this decision." Even if we assume that 
"the course of ihis proceeding" refers not only to what was said on the record of the prcceeding, 
bu. extends to statements made to customers by sales personnel of the Applicants, tiie agreement 
gets Oxy nowhere. The record shows that Durm was making an offer, not a representation. 
The October 17. 1997 letter from Oxy, filed w ith the Board witb Oxy's consent, and the rest of 
the record make it plain that Oxy did not believe that it had any ..ssurance with respect to the 
relief which it now seeks. 
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rest of the Petition, involves facts that existed at the time of the proceedings in the case 

and that were well known to Oxy and to other shippers in the Niagara Falls area. The 

Petition does not involve newly-discovered evidence — the confracts appended to the 

Petition were Oxy's own contracts, entered into over the years, starting in the early 

1990s. Oxy knew vvhat was in its own confracts. It knew of the 1996 amendment and 

Conrail's appearance "in the route"; Oxy signed that amendment, as it did the rest of the 

confracts appended to its Petition. So did the other Niagara Falls shippers who had at any 

time similar contracts which gave them access to B&P at Buffalo. The suggestion of a 

"stealth" cancellation of reciprocal switching for movements going South (Pet. at 9-10) is 

preposterous. The McGee V.S. filed by the Applicants on Deceniber 15. 1997, described 

the matter fiilly. CSX/NS-177. Vol. 2A, at 352-53. Indeed, ENRS presented the "old" 

and tiie "cancellation" tariffs in itc Febmary 1998 Brief ENRS-19 at the end ofthe 

attachments, lhe Petition is thus a classic untimely Petition for Reconsideration; it is 

almost six months late. 

At the least, the Petition should have been filed as a Petition for Reconsideration, 

on or before August 12. 1998. See 49 C.F.R. § 1115.3. A s such, h would even scarcely 

have passed muster: It seeks to bring forth additional evidi \ , but even with a timely 

Petition for Reconsideration, "an explanation must be given why it [the evidence] was not 

previously adduced." ^. at § 1115.3(c). Oxy's confracts were well known to it, and the 

contract; with other Niagara shippers were well known to them, and they could have. 
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tiirough the ENRS, brought them forward diuing the course of the case. But this is not 

even a Petition for Reconsideration, but a Petition seeking, on the basis of old evidence, 

to modify an existing condition so as to make it more burdensome on one of the 

Applicants."* 

As developed above in Part III of the "Background," above, there was no 

"lulling" of Oxy into silence. Its October 1997 letter supporting the ENRS opposition 

outlined a position and argument very similrj- to the argument it makes in the Petition. 

The letter clearly suggested to ENRS that some sort ofargument for increased access on 

movements South from Niagara Falls through Buffalo could be cobbled together and 

presented to the Board. References to this were in fact made by ENRS, as noted in Part II 

of "Background." above, but the basic theory of the ENRS presentation was a "go for 

broke" theory, in an attempt to obtain a Shared Assels Area or other radical relief which 

would have enforced reciprocal switching or even greater access throughout a two-and-a-

half coimty area of which Niagara Falls was only a part, without reference to any 

historical practice at all. 

Oxy's October 17, 1997 letter states a willingness on Oxy's part to cooperate with 

ENRS. But even if it did not, there vere other Niagara Falls shippers who had at various 

Oxy adds an extra element to its dilatoriness in making a request for relief in February 1999 
with respect to an issue which it had perceived in October 1997 by urging thav the Board ̂ ive its 
request expedited consideration. 
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times similar contracts for access to B&P at Buffalo who could have made similar 

arguments, and who could have presented their own case or could have presented it 

through the ENRS. See the Highly Confidential Appendix hereto. The present Petition 

would have been grievously flawed as a Petition for Reconsideration, ani now it is 

beyond the pale. After weighing the conditions imposed on the Transaction relating to 

CSX — including a number which were most unusual if not unprecedented'' — CSX 

chose to consummate the Transaction and has now done so by refraining from seeking 

judicial review of the conditions imposed by the July 23, 1998 decision, and by assuming 

joint confrol of Conrail. 

The Board's procedural mles have important pmposes in the orderly management 

of proceedings and of real-world transactions. Petitions for Rehearing are circumscribed 

as to subject matter — "new evidence," "changed circumstances" or "material error" — 

and as to time, to 20 days after service of the decision. 49 C.F.R. § 1115.3(b), (e). This 

permits 'he applicants to see what is proposed in the petitions before consummating the 

transaction. It is not fair to add additional conditions which do not reflect changed 

circumstances or newly-developed evidence on an applicant in the fashion sought by the 

Petition. This would be tme even if they had some merit, which Part II, below, will 

demonstrate they do not have. 

" See, e.g.. Ordering Paragraph No. 28, Decision No. 89 at 177. 
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The Oxy Petition, which is directed to the Transaction as proposed in the 

Appiicafion, amounts to an untin...> Petition for Reconsideration of matters which were 

before the Board when Decision No. 89 was served. But obviously Oxy is not without its 

remedies under the goveming statute and the Board's reservation of oversight jurisdiction 

if, as implemented, it develops that tiie Transaction has adverse effects on Oxy which 

warrant relief The Board's action with respect to movements across the Ontario 

Peninsula, with its geographic excellence for movements to the Midwest, has given Oxy 

and other shippers new commercial opport mities and bargaining leverage. The statutory 

provisions conceming the regulation of rates and routes and the Board's oversight powers 

give Oxy and other shippers legal rights and negotiating leverage as well. Our point is 

that the Board's oversight powers are not intended for use to serve as a substitute for a 

Petition for Reconsideration of issues that were available, and were brought before the 

Board, during the Board's consideration ofthe Application. I f in the light of Oxy's — or 

any other shipper's — experience under the implementation ofthe Split Oi Conrail, a 

situation warranting the Board's attention is presented, the Board will have powers to 

deal with it. 

II. Neither Oxy Nor the Other Niagara Shippers 
Are Entitled to Any Relief 

The Petition seeks to treat the situation it claims to have recently discovered, but 

which Oxy was fully knowledgeable about on October 17, 1997, as a "2-to-r' situation 
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where, inevitably, under tfie Board's and its predecessor's precedents, a remedy must be 

fashioned by substituting a second carrier in the place ofone ofthe two carriers who are 

involved in the rail combination. But the Board's "2-to-l" pi .'cedents routinely apply to 

cases where two railroads aie capable i-f [iroviding direct, physical a-̂ cess to a particular 

point, j^er.er:lly through ownership cf separate access tracks.'^ The Board employs other 

remedies and methods to protect competition that is provided through reciprocal 

switching. 

The gCiieral mbiin under which the maintenance of coinpetition follow ng a rail 

combination that has. prior to the combination, been supplied through reciprocal 

switching, his been not the "two lo one" mle but the mles and con-stvaints on the 

cancellation o*"reciprocal switching. That constraint may be provided in appropriate 

cases either under the Board's Intramodal Competition Rules'̂  or under merger 

conditions requiring the maintenajice of reciprocal switchii.^ The latter technique was 

lr. the UP/SP case. Union Pacific Corp. et a!. Control and Merger — Southern Paeiric Rail 
Corp. et a i . Finance Docket No. 32760, Decision No. 44 served Aug. 12, 1996 CUP/SP"). 
"2-to-1 shippers" were defined as those "who would oti.srwise go from two directly sei-ving 
carriers to one." Id. at 103. The protection of "build out" and similar opportunities is a subset of 
this; it provides a replacement for the possibility of establish ing a competitive connection to a 
nearby carrier, but what it maintains is the historic possibilit of a physical connection. See 
UP/S/P AT 123-24. To be sure, in solving the 2-to-l pof- *the applicants in that case proposed 
a solution which both resolved the di'̂ ect-served "̂ T.-to-1 ^nippers issues and also those of the 
shippers who were directly served by one applicar.t carrier which perfonned reciprocal sw itching 
for the other applicant carrier. JW. at 121. 

49 C P.R. Part 1144. See also Midtec Paper Corp. v. Ch'̂ aeo & Northwestem Transp. Co.. 
3 I.C.C.2d 171 (1986). 
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employed in the UP/SP case and, in the present case, through the NITL Settlement and its 

expansion by the Board. See Decisior No. 89 at 54, 57. 

There aie two major aspects of the expanded NITL Settlement applicable here. In 

Part III.B oftiie NITL Settlement (CSX/NS-176, Vol. 1 at 773), NS and CSX undertook 

to keep reciprocal switching open for t-jn years after the Closing Date ("Day One") at 

"any point at which Conrail now provides reciprocal switching." At the points mentioned 

in Part III.B where NS ar.d CSX are both involved (and, under the Board's enlargement, 

wherever CSX or NS provided reciprocal switching to Conrail), Part III.C of the NITL 

Settlement provides that the reciprocal switching fee be tween NS and CSX, with a few 

exceptions not pertin ent hv.e, will he $250 (substantially less than the historical Conrail 

switching fees) ar.d that, subject to a cost-index formula, that fee level will be maintained 

for five years, [d. The board commented favorably on those anangements in its analj sis 

of competition in the Buffalo/Niagara area. Decision No. 89 at 58. 

These provisions protect, and in the present case through the switching charge 

redaction even increased, the competition that was available iimnediately prior to a 

transaction. In this case, thc Board's decision to change the line-haul movements from 

Niagara Falls t ver the two bridges into the Ontario Peninsula to a reciprocal switch 

moventent, wai; not to solve a "two tt- oi.e" or to restore competition removed by the 

Transaction, but to replicate a movement altemative that last existed over a ye"r before 

the Transaction was agreed to. Shippers in the Niagara area who could be served by the 
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csx route tiirough tiie Ontario Peninsula — which is tiie most direct and expeditious 

route to Detroit and points bê  -d — had, until the Winter of 1995-96, two altematives 

(subject, as is always the case, to destination access): a movement on Conrail, which 

directly served them, or3'iort movement, by switcn on Conrail to the bridge to CSX and 

by CSX across the Ontario Peninsula to Detroit and points beyond.'"' Thus, there were 

two rout̂ ŝ inv olving service by Class I cui-riers available to those shippers. 

As a resul* ofthe Transaction. CSX w'll succeed to Conrail's presence in the 

Niagara Falls area in major part. But the Board, viewing the short Conrail line-haul 

movement across the bridge to the Ontario Peninsula as the functional equivalent ofthe 

switching movement which had been in effect until the Winter of 1995/96, ordered tiiat 

that movement be considered a switching movement for the purposes ofthe expanded 

NITL Settlement. Decision No. 89 at 86-87, 178. As a r jsult, CSX must establish 

reciprocal switciiing for NS movements over those bridges akin to what had been once 

available to CSX. The shippers thus have the same opportunities that tiiey had before, to 

use one or the other of two Class 1 rail carriers, one through direct at-plant service and the 

Oilier via a short sw tching .movement.'̂  

''* For the history, see Decision No. 89 at 86-87. 
" Numerous other conditions were imposed in Decision No. 89 for the benefit of Buffalo-TMiagara 
area shippers. See Decision No. 89 at 88. 178 (Ordering Paragraph Nos. 32, 33, 54, 35, 38). 
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"iTic situafion described iu the Pelidon is not similar. The post-1995 Conrail 

movement at the start of the route is in its characteristics a tme line-haul movement. It is 

considerably longer than the movements to Suspension Bridge to the Ontario Peninsula 

(the bridge used for switching deliveries involving CSX through December 1995),'* a 

movement of about 28 miles to Frontier Yard for interchange with B&P as opposed to 

about 6 miles across Suspension Bridge. See Houchin V.S. at 2. Thus, the factors w.iich 

led the Board to freat tne replacement "line haul" movements across the two bridges into 

Canada as switching movements are not present here. 

What the shippers in the Niagara Falls area who were interested in movements to 

the South had at the end of 1996, before the CS ,̂  NS/Conrail Transaction was agieed to 

in April 1997, was a long haul on Conrail or, where Conrail was agreeable - which 

presumably would be a functioa ofthe price and/or whether Conrail served he 

destination or what other interchange points were poss'ble if it did not — a confractual 

short-haul movement on Conrail to the B&P at Buffalo. '̂  That situation is not a 2-to-l 

situation and does not implicate the reciprocal switching provisions of the expanded 

NITL Agreement. There is no basis for, nor legitimate purpose of reclassifying the 

Comail line-haul movement to Buffalo as a switching movement. The cancellation of 

See Decision No. 89 at 87. 

CSX is not B&P's only Class I connection. B&P has a connf.ction with NS at Buffalo which, 
of course, would not give B&P a long haul. However, BoiP could reach a direc* connection with 
NS via P&P's Allegheny and Eastem ("ALY") subsidiary at Erie, PA, as a result of the NS 
mainline relocation project at Erie. See Houchin V.S. at 1-2. 
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reciprocal switching clearly did not occiu- in contemplation of a change in confrol of 

Conrail; th< Board did not so find, despite ENRS's urgings. Even the approaches tiiat led 

to the October 1996 bilateral CSX/Conrail agreemenl did not take place until eariier in 

the Fall of 1996. CSX/NS-18 at 309-10 (Snow V.S); Snow Deposition. Sept. 18, 1997, 

- 219. 

The Boaru properly limits its remedies in control proceedings to ameliorating 

competitive harm caused by the proposed transaction, not to using tiiose proceedings as a 

means to drastically change the fransaction proposed by the applicants. That is 

particularl-' so when additional conditions are proposed after the consummation ofthe 

transaction, when the applicants have already proceeded on the Ijsis ofthe Board's 

conditions as written. Here, tiie Board fiilly considered tiie record before crafting the 

precise terms of Condition No. 37. The reclassification of line-haul movements as 

switching movements effected in this case is, we believe, a new endea' or by the Board, 

and it should be approached with caution. Such reclassification of line-haul movements 

as switching movements by the Board, in a context where there are agreements t ^ 

maintain switching movements, could lead to the same counterproductive effects as the 

old DT&I conditions, conditions requiring tiie maintenance of ail routings which 

preexisted a transaction, which the Board's predecessor clearly rejected, acting to remove 

such conditions already imposed and declining to impose them any further. See Traffic 

Protective Conditions. 366 I.C.C. 112. aff'd in relevant part sub nom. Detroit. Toledo & 
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Ironton R.R. v. UnitedStates. 725 F.2d 47 (6* Cin 1984). See also, eg.. Seaboard Air 

Line R.R. — Merge: — Aliantic Coast Line R.R.. Finance Docket No. 21215 (Sub-No. 5) 

at 15-16 (served Mar. 27, 1995); CSXCorp. — Control — Chessie Svs.. Inc. and 

Seaboard C oast Line Indus., 363 I.C.C. 521, 578-79 (1980), affd sub nom. Brotherhood 

of Mc intenance of Wav Emplovees v. /C£ 698 F.2d 315 (7* Cin 1983); Norfolk & 

W. Rv. — Control ~ Petrol.. T. & /. R.R.. 360 I.C.C. 498, 527 (1979), affd in part and 

rev d in part sub nom. Norfolk & W. Rv. v. UnitedStates. 639 F.2d 1096 (4"' Cin 1981). 

CSX believes that the Board should be particularly sensitive against changing a 

routing — by retrosf)ectively declaring it a "switching mo /ement" — when '.he routing 

exists only as pai i of a rail fransportation confract. To do so wouid be to establish the 

discredited DT&I conditions on a new and higher level of application. The only basis on 

which the present routing appears to have existed — Conrail from origination point to 

Buffalo, B&P from Buffalo to New Castle, PA, and CSX to destination — apparently 

was under rail transportation contracts with Oxy and with one or more other Niagara 

Falls shippers. For the Board to take the view that some sort of "2-to-l" situation can be 

created by an originating canier through a contract is to create a very dangerous 

precedent, and one that could discourage iimovative rail transportation contracts. 

The Board has made extensive separate provisions in Decision No. 89 for 

shippers having rail transportation contracts. To the extent those contracts of Oxy or any 

other Niagara Falls shippers are in force and effect on the Split Date, the shippers will be 
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protected as to their contractua' rights by Section 2.2(c) of the Transaction Agreement. 

The typical rail frans lortation confract has an antiassignment clause. Such '̂̂ ipper 

may, if it wishes, cancel the confract 180 d.iys after the Split Date or elect to keep it in 

force, under the Board's condition in Ordering Paragraph No. 10, Decision No. 89 at 175. 

Those provisions supplement the increased access that the shippers will have to 

movements through the Ontario Peninsula and the reduced charge for access to such 

movements. They are augmented by the Board's approval and expansion ofthe NITL 

Settlement, with its protections for reciprocal switching and its lowering of many 

reciprocal switching charges, particularly helpful in the Erie-Niagara area, as well as a 

panoply of other conditions expressly pointed at the Erie-Niagara area. See no e 15, 

above. 

No case has been made for changing the conditions crafted by the Board, 

including the specific parameters of the application of Condition No. 37. 

CONCLUSION 

The Oxy Petiiion, filed by counsel also representing ENRS, is obviously the 

Petition for Reconsideration which ENRS could have filed last Summer but which it 

chose not to, in its haste to go to the Court of Appeals for the Second Circuit. Even if it 

had been filed as a Petition for Reconsideration, it fiimishes no basis for rewriting the 

conditions imposed by the Board or expanding the extensive remedies and concessions to 
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the Erie-Nis.gara area shippers provided for by the NITL Settlement and by the Board's 

own actions in Decision No. 89. 

For the reasons stated, the Petition should be denied 

Respectfii|tyjublnitt^jif 

Samuel M. Sipe, Jr. 
David H. Cobum 
STEPTOE & JOHNSON LLP 
1330 Connecticut Ave., N.W. 
Washington, D.C. 20036-1795 
(202) 429-3000 

Mark G. Aron 
Peter J. Shudtz 
CSX CORPORATION 
One James Center 
901 East Cary Street 
Richmond, VA 23129 
(804) 782-1400 

Febmary 22, 1999 

Dennis G. Lyons 
ARNOLD & PORTER 
555 Twelfth Sfreet, N.W. 
Washington, D.C. 20004-1202 
(202) 942-5000 

P. Michael Giftos 
Paul R. Hitchcock 
CSX TRANSPORTATION, INC. 
One James Center 
500 Water Sfreet 
Speed Code J-120 
Jacksonville, FL 32202 
(904)359-3100 

Counsel for CSX Corporation and 
CSX Transportation, Inc. 
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Attachment A 

Letter of Ootober 17, 1997 from 
Robert L. Evans, Corporate Blanager Rail Transportation, 

Occidental Chemical Corporation, to the 
Brie County Industrial Development Agency, 

submitted to the Board by the 
Brie-Niagara Rail Steering Committee 

in BNRS-6, October 21, 1997 



Attachment A 

OxyChem, 
VIA FMSCIMILE # (716; 856-6754 

October 17, 1997 

Dr Ronald Coan. Executive Director 
Erie County Industrial Development Agency 
Liberty Building 
424 Main Street, Suite 300 
Buffalo, New York 14202 

Dear Dr. Coan: 

Enclosed is a copy of Antonio G. OrbegosoS comments for Occidental Chemical Corporation in 
Finance Docket No. 33b38. Since OxyChem is a party of record and has submitted a direct 
response to the Board, I do not believe it would be proper for me to submit another verified 
statement to the Board for inclusion in your filing. 

We strongly agree with the efforts of the Erie-Niagara Rail Steering Committee (ENRS) to 
secure competitive rail-to-rail alternatives for the Niagara Falls area. 

Before CSX Transportation pulled o- it of the N gara Falls area I believe in 1996 and Conrail 
canceled the reciprocal switching charge with CSX at Niagara Falls, we had some competitive 
rail competition between major Class I carriers. Ifs time for the STB to restore rail competition 
for Niagara Falls. NY. Niagara Falls is only 27 rail miles from Buffalo. The STB could order 
? D L C ^ ^ provide a reasonable charge from Niagara Falls to Buffalo to be absorbed by NS. CN. 
CPRS, and BPRR in their pricing. Those carriers should show as serving Niagara Falls under 
reciprocal switching arrangement so direct contracts can be negotiated with them without CSX 
concurrence, which would restnct pricing freedom. Another altemative would be trackage rights 
between .Buffalo and Niagara Falls for NS or others. 

If you can use our expressions of strong support for I'NRS in some manner in your ftiing 
please do so. 

We appreciate your efforts on behalf of Occidental and other area shippers. 

Sincfcr3ly. 

Robert L. Evans 
Corporate Manager Raii Transportation 

RLE/mrt 

enclosures 

Occidental Chemical Corporation 
Corporate Office 
Occidental Tower. 5005 LBJ Freeway 
P.O. Box 809050. Dallas. TX 75380-9050 
972404-3800 



Verifled Statement of 
RONALD A. DUNN 



BEFORE THE 
SURTACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX c o : -̂ DRATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 

NORFOLK SOUTHERN RAILWAY CORPORATION 
-CONTROL AND OPERATING LEASES/AGREEMENTS-

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

VERIFIED STATEMENT OF 

RONALD A. DUNN 

My name is Ror aid A. Dunn. I am employ ed as a national sales representative by 

CSX Transportation, Inc. ("CSXT"), and have been so employed since 1996. My offices 

are located at 4100 Alpha Road, Suite 800, Dallas, Texas 75244. 

1 am the Ronald A. Dunn who sent Mr. Robert L. Evans of Occidental Chemicals 

Corjioration ("Oxy") the letter of May 30, 1997, which I understand has been submitted 

to the STB in a recent filing by Oxy. 

There are a number of other letters which seem to me to be pertinent, which I do 

not understand that Oxy has fumished to the STB. 

First, on Febmary 28, 1997, Mr. Robert Evans, the Corporation Man.'»ger Rail 

Transportation of Oxy, sent me a letter which is attached hereto as Exhibit A. 



I responded to Mr. Evans on May 14,1997, with a letter which is attached hereto 

as Exhibit B. That letter told Mr. Evans that "Niagara Falls will not be freated as a 2 to I 

point unde- the terms of the acquisition. Your current carrier at Niagara Falls is CR and 

in the ftiture JOUT carrier will be CSXT." Those were, ofcourse, the existing sole carrier 

that served the Oxy Niagara Falls facility and the carrier that would replace it under the 

Conrail transaction. 

Thereafter, in an effort to obtain Mr. Evans' support and that of Oxy for the 

fransaction, I sent the May 30, 1997 letter, which I understand has been presented to the 

STB by Oxy. 

Following the mailing of the May 30, 1997 letter, I called on Mn Evans at his 

office in Dallas a few days later. As I recall the meeting, Mr. Evans had a number of 

questions about just what the letter meant and just what Oxy was being offered. 

After the meeting, I received a letter dated June 3, 1997, from Mr. Evans, a copy 

of which is attached hereto as Exhibit C. It too raised a number of questions as to what 

was being offered to Oxy, similar to what was said at the meeting. 

After the meeting on June 3,1 wrote another letter on June 30,1997, to Mr. Evans 

in an effort to win Oxy's support aiid answer his questions. I believed that what we were 

in the process of putting on the table for Mr. Evans and Oxy was an "offer" for Oxy to 

accept by supporting the Conrail transaction. Thus, in ' June 30, 1997 letter, a copy of 

which is attached as Exhibit D, referred to our propos.t -̂ n as an "offer." There never was 



any acceptance of that offer by Mr. Evans or otherwise by Oxy, to tiie best of my 

knowledge. 



VERIFICATION 

I , Ronald A. Duim, declare under penalty of peijury that the foregoing is tme and 

correct. Further, I certify that I am qualified and authc: ized to file this statement 

Executed on February /7, 1999. 

Ronald A. Dunn 



EXHIBITA 

Februarv 28, 1997 

Mr. Ron A. Dunn 
Natic ai Accrj.jit Manager 
CSX T. ansportation 
*1C0 Alpha Road. Suite 800 
Dallas TX 75244 

Dear Ron: 

Wc understand CSXT inrends to file unth the Surtace Transportation Board in 
March an application to merge unth Conrail. Nort'olk Southern has mct with us 
explaining their similar intenuon to merge with Conrail. 

There are certainly concems about maintaLning conpetitive service for our plants 
and for our cusiomers. Actached is a list showing thc Occidental Chemical plants served 
by Conrail. CSXT. and NS. We are revicAing the rail scr%'ir.c and competitive factors of 
tiiese plants as well as analyzing our rail movements involvir.g CR and CSXT and also 
CR and NS. We will then develop our plan of suppon cn uhe applications. 

For eitiier a CSXT or NS plan to merge %N'ith Conrail, wc must have competitive 
service avaiiabie for our plants at Niagara Falls NY. Niagara Falls could be pron.-red as 
a rwo to one location smcc CSXT in recent year̂  has gradually reduced tiieir ability to 
serve Niagara Falls (Suspension Bridge) by selling off tiie line above tiie lakes servmg 
Suspension Bridge and also ti:e line to tiie soutii (now BPRR). 

Wc need to know what the CSXT position is on providmg competitive service to 
Niagara Falls, Will CSXT provide reciprocal switching for our plant on Bufialo Avenue 
and agree to publishing a per car charge of about $400 per car from Niagara Falls to 

consideration in our decision on which application to support. " 

Sincerely, 

Roben L. Evans 
Corporation Manager Rail Transportation 

Occidental Chemical Corporation 
Corporate Otfice 
Occideniai Tower, 5005 LBJ Freeway 
P.O. Box 809050. Dallas. TX 75380-9050 
972/404-3800 



EXHIBIT B 

May 14, 1997 

Mr. Robert L. Evans 
Occidental Chemical Corporation 
5005 LBJ Freeway 
Dallas TX 7.S244 

Dear Bob: 

This letter serves as response to your Icttcr dated Febmary 28, 1997 regarding thc 
CSX\NS\CR acquisition. First, Niagara Fa'ls will not b« treated as a 2 to 1 point underthe 
terms ofthe acquisition. Your current carrier at Niagara Falls is CR and in tiie fijture your 
cairier will be CSXT. Enclosed you will find CSXTs response to the liat of tiie points of 
concern you have outlined related to the CR acquisition . In additio i, yon will also find 
enclosed a complete set of maps which she /assist >uii in developing o r position on 
the CR acquisition. 

As wc have discussed, C^XT and NS re jointly seeking your support of the acquisition in 
tiie forra ofa verified statemem. This letter foUows tiie John Anderson letter you should 
have received on May Sth which reinforces our desire to receive ali support statements 
and letters by June 2,1997. 

Please contact me as soon as possible with any questions you may have or ifyou need any 
assistance in writing a Ictter. 

Smcerely, 

Ronald A. Dunn 
National Account Manager 



EXHIBIT C 

OxyChem, 
A Cuot--. Com.!., l>.lrxpi I f 

June J, 1997 

Mr. Ronaid Dunn 
CSX Transportation 
".3465 Midway Road 
Dallas. Texas 75244 

Dear Ron: 

L 
The Buffalo gateway, as I understand i,, will be open to s .̂tchlng for at least 25yers oer tl,e 
current contraa agreeinent. Please co'.finr.. mspertlie 

How long wi.'l the S390 switching charge remain coostanf 

How will the ex.s-Jrg contract be handled involving cur plams at Stevens, N.J Je.-jey rirv N J 
and Niagara Falls, N.Y.? Jersey City and S.ever,s are setved only by Gondii to ay W ô in̂ ênis 
the current long-tenn contracts. Norfolk SouthCTH or csx:" wao mnents 

I assurne the S390 rate from Niagara Falls will be established as a receptacle switch ch..-« or as a 
haulage agreement so Lhat L',= Norfolk Sout.iem routing applies d-.r=ct from Niagara FaTls 

Very truly vours. 

OCCIDENTAL CHEMICAL CORPORATION 

Roben L. Evans, Cc-porate .Manager 
Commercial Transportation 

RLE/set 

a x v Occidental Chemical Corporation 
wOrporate Office 
Occidental Tower. 5005 LBJ Freeway 
P.O Box 809050. Dallas. TX 75380-9050 
972/404-3600 



EXHIBH D 

June 30, 1997 

Mr. Robert L. Evans 
Occidental Chemical C'!orporation 
5005 LBJ Freev/ay 
Dallas, TX 75244 

Dear Sob. 

This letter serves as a response ri your lener dalcd June 3, 1997 regarding the 
CSX\NS\CR acquisition. 

1. Our offer for Niagara £dls is to provdde linehaul service at S390 to NS at Bufialo Ft is 
not reciprocal switching. Our share of any through rates established would be S390 The 
rate will be valid for 25 years, subject to escalation at RCAF. 

2. Witl remain constant for 25 years except as adjusted by RCAF unadjusted. 

3. The Niagara fsJIs comract will be inherited by CSX. New Jersey points in the shared 
commercial area are not clear yet. We should have this soned out :i a few weeks 

A. CSX will be in the route from Niagara Falls to Bufialo Wc want to be in 
the route so that the traffic shows up in our nur lagement reporting systems and vve know 
what we are handling with OXY 

Let me know ifyou have more questions. 

Sincerely. 

Ronald / m 
National Account Mana>̂ cr 



Veirified Statament of 
DAVID HOUCHIN 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FIN.\NCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 

NORFOLK SOUTHERN RAILWAY CORPORATION 
-CONTROL AND OPERATING LEASES/AGREEMENTS-

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

VERinED STATEMENT OF 

DAVID HOUCHIN 

My luune is David Houchin. I am employed by CSX Transportatioii, Inc. 

("CSX") My business address is 500 Water Street, Jacksonville, Florida 32202. I have 

worked for CSX since 1963. My present job titie is Assistant Vice President - Joint 

Facilities. In my present position, I am responsible for negotiating jomt agreements such 

as trackage rights, interchange, sv/itching, etc. with other raibx)ads. I am accordingly 

familiar with the operations of CSX, particular as they relate to joint facilities, 

interchange, tiackage rights, switching, haulage arrangcipents and similar dealings witii 

other railroads. 

I have been asked to desc ibe the possible connections between the B&P and 

otiicr Class I railroads than C'JX or Conrail. B&P has a direct connection witii Norfolk 

Soutiiem ("NS") at Buffalo Creek/CP Draw in Buffalo. Moreover, via its subsidiary, tiie 



Allegheny and Eastem ("ALY^, B&P will have a direct connection with NS at Erie, PA, 

followuig the Split Date and the completion of NS's main line relocation project in Erie. 

I have been askec to provide mileage data conceming rail movemrnts in the 

Niagara Falls area. Ths di.<>tance by rail between the south end of the Oxy plant in 

Niagara Falls and the United States Customs at the east end of Suspension Bridge is 

apprcximately S.S miles, and the bridge is less than O.S miles across. From the south end 

of the Oxy plant in Niagara Falls to Cotirail's Frontier Yard is approximately 28 miles by 

rail and fix>m Oxy's plant to the Buffalo Creek Yard is f̂ rproximately 27 miK s by rail. 

From Buffalo Creek Yard via the B&P to New Castie, PA, the rail mileage is 

approximately 273 nules. 
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VERIFICATION 

I , David Houchin, declare under penalty of perjuiy that the foregoing is true and 

correct to the best of my knowledge and belief Further, I certify that I am qualified and 

authorized to fUe this ttatemeot. Executed on February^ 1999. 

David iioudun 

«* TOTPL PnGE.05 ** 



CERTIFICATE OF SERVICE 

I , Denius G. Lyons, certify that on February 22,1999,1 have caused to be served 

a trae and correct copy of the foregoing CSX-179, "Response of CSX Corporation a id 

CSX Transportation, Inc. to Petition of Occidental Chemical Corporation for Oversight 

and Modification of Remedial Condition," to all parties on the Service List in Finance 

Docket No. 33388, by first-class mail, postage prepaid, or by more expeditious means. 

.As filed, the Petition was accompanied by a' 'erified Statement of Charles M. 

Rosenberger, which, and the exhibits to which, are Highly Confidential. Copies of that 

Highly Confidential Verified Statement and its Highly Confidential exhibits have been 

served on the Petitioner's ouiside counsel but have not been served on other parties. 

Those documents are available to outside counsel for such parties who have signed the 

"Highly Confidential" undertaking under the Protective Order in Finance Docket 

No. 33388. Requests for such copies should be made by letter or facsimile 

(202-942-5999) to the undersigned; all such requests should include a representation that 

counsel is eligible to execute, and has executed, the Highly Confidential uniertaking 

under the Protective Order. 

Dermis G. Lyons 
ARNOLD & PORTER 
555 Twelftii Street, N.W. 
Washington, D.C. 20004-1202 

Cour sel for CSY Corporation and 
CSX Transportation. Iru:. 



STB FD 33388 2-18-99 D 193422 



DENNIS G LYONS 
1202) 9J?-5858 

A R l s O L D 4fc P O R > E R 
5 5 5 TWELFTH STREET, MW 

WASHINGTON. DC ' . 0 0 O 4 l i O 6 

(?02 l » 4 2 - f 0 0 0 

February 18,19̂ 9 

NEV. YORK. 

DENVER 

l . - . ANGELES 

LONLiON 

V. 

The H' .iorablc Vemon A. William 
Peci'etary, Surface Transportation Board 
Merciu^ Bu« lding. Room 700 
1925 KSl'eet, N.W. 
Washington, P C. 20423 

Re Finance Docket No. 33388, CSX Corpora rion and CSX 
Transportation, Inc., Norfo!" Southern Corporation aud 
Norfulk .Southern Railway f ompany - Control and 
C pc-̂ ting Leases/Agreements - Conriil Inc. and 
Consolidated Rail Corporation 

Dear Secretary Wi 'iams: 

Enclosed are an original and twenty-five (25) copies of CSX-178, 'S sir̂ nent on 
Behalf of CSX Corporation and CSX Tnaisportation, Inc. As Required T̂ j c!;;(on 
No. 1 l i ofthe Board," for filing in the above-referenced docket. 

Plea-̂ e note that a 3.5-inch diskette containing a WordPerfect 5.1 formatted copy 
oflhe filing is also enclosed. 

Kindly date stamp the enclosed additional copies of this letter and the enclo-̂ ure at 
the time of filing and retum them to our messe'̂ . êr. 

Thank you for your assistance in this matter. Please contact me if ycu hav; any 
questions. 

Par*, ot ^ Dennis G. Lyons" 
public Beco» Counsel f >r CSX Corporation 

and CSX Transporta'ion, Inc. 

Enclosures 
via ':and delivery 

cc: All Parties Listed on the 
Certificate of Service 



GSX178 
f i f f i ENTERED 
OWcc cf t h * 3Mre ta ry 

1 9 19SQ 
« ^Pwt of 
^Mlc Record 

P F̂ORE TH,i 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKhT NO. 33388 

CSX CORPORA TION A N D C " X TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 

NORFOLK SOUTHERN RAILWAY COMPANY 
CuNTROL AN ^ OPERATING LEASES/AGREEMENTS-

CONRAIL INC. AND CONSOLIDATED RAIL CO IPORAI !ON 

ST TEMENT ON BEHALF OF 
CS> CORPORATION AND CSX TRANSPORTATION, INC. 

AS RFQUIRED BY DECISION NO. 115 OF THE BOARD 

This statenient is made and filed oy CSX Corporation and CSX Transportation, 

Inc. I jo'.lectively. "CSX") puisuant to Ordering Paragraph No. 1 oftiie Board's Decision 

No. i 15, serv ed on Febmary 8, 1999. Terms defined in that Lecision are used herein in 

their defined senses. 

CSX hereby ad' ises tiic Board that the Board of Directors of rt-lRD has tiu ^ day 

g ranted NS trackage rights on INRD wnich comply witii the terms of Decision No. 89 at 

^ i:.151, 117 and 177 (Ordering Paragraph No. 23) and Dtcision Ni 96 at 26 (Ordering 

Paragraph Nc 8) (as modified by Decision No. 115). A form of Trackage Rights 

Agreement is this day being sent to NS. (The interchange with respect: -> the exercise of 



such trackage rights oct̂ een ISRR and NS will be accomplished in Crawford Yard, as 

contemplated by Decision No. 115.) 

CSX further advises the Boa'J that the initia! consideration, subject to adjustment, 

per c&r mile for the exti 'ise by NS of the tiackage righis will be as agreed on belween 

INRD and NS, or in the event of a failure of lhem lo agree, as determined by the Board 

upon applit alion by e'tlur of lhem. 

CSX fiirther advises the Board thut il believes that ti\e Board's comment, in the 

third paragraph oii page 4 of Decision No. 115, that under ceitain circumstances if the 

ISRR/NS movement into Stout proves to be "problematic," ISRR and NS "may ciioose to 

negotiaie a mutually beneficial agreement through which ISRR operates as NS' agent for 

movenients ."nto that plant" is inconsistent with the Board's earlier decisions in this case 

and the Board's precedents, is imsupported by fie record, and if implemented is likely lo 

produce consequences unintended by the Board. Accordingly, CSX will file a peiiiion 

for reconsideration and/or clarification with respect to that aspect of Decision No. 115. 

Such petition will be filed pursuanl lo 49 C.F.R. § 1115.3, within twenty days after the 

ser'ice of Decision No. 115, that is to say, on or before March 1, 1999 (February 28, 

1999 being a Sunday). 



Respectfully submit! 

Samuel M. Sipe, Jr. 
David H. C-jburn 
STEPTOE & JOHNSON LLP 
1330 Connecticut Ave., N.W. 
Washmgton, D.C. 20036-1795 
(202) 429-3000 

Dennis G. Lyons 
ARNOLD & PORTER 
5.53 Twelltii Street, N.W. 
Washington. r.\C. 20004-1202 
(202) 942-5u00 

Mark G. Aron 
Peter J. Shudtz 
CSX CORPORATION 
One James Center 
901 East Cary Street 
Richmond, VA 23129 
(804) 782-1400 

P. Michael Giftos 
Paul R. Hitchcock 
CSX TRANSPORTATION, INC. 
One James Center 
500 Waler Street 
Speed Code J-120 
Jacksonville, FL 32202 
(904)359-3100 

Febniar>-18,1999 

CoM^i/ '/br CSX Corporat,on and 
CSX Transportation, Inc 



CERTIFICATE OF SERVICE 

I , Dennis G. Lyons, certify that on February 18,199̂ ,̂ i have caused to be served 

a tme and ccreci copy of the foregoing "Statement on Behalf of CSX Corporation and 

CSX Transportalion, Inc. As Required by Decision No. 115 of tiie Board," to tiie 

following parties, by first-class mail, postage prepaid, or by more expedilious means: 

Richard A. Allen, Esq. 
Palricia Bmce, Esq. 
ZUCKERT, SCOUTT & RASENBERGER 
888 17th Stieet, N.W., Suite 600 
Washington, D.C. 20006-3939 

Cou'iscl to NS 

Karl Morell, Esq. 
Irene F 'dgewood, Esq. 
BALL .UNIK LLP 
1455 F StieeL N.W., Su'te 225 
Washington, D.C. 20005 

Counsel to I^RR 

Michael F. McBride, Esq. 
Brenda Durham, Esq 
LEBOEUF, LAMB, GREEN &MACRAE, L.L.P. 
1875 Connecticut Avenue, N.W., Suile 1200 
Washingion, D.C. 20009-5728 

Counsel to IPSrL 

Jonathan M. Broder, Esq. 
CONSOLIDATED RAIL CORPORATION 
Two Commerce Square 
2001 Markei Streei 
Philadelphia, PA 19101-1416 



Michael P. Harmonis, Esq. 
Transportation, Energy and 
Agriculture Seclion 

U.S. Departm.ent of Justice 
Antitmst Division 
325 7th Street N.W., Suile 500 
Washington, D.C. 20530 

DENNIS G. LYONS 
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NORFOLK 
S O U T H E R N 

Norfolk Southem Corporation 
1500 K Stree N.W., Suite 375 
Washingtor, O.C ?>0»:05 
202 383-4105 
202 383-4425 (Direct) 
202 383-40111 (Fax) 

Bv Hand Deliverv - Origuial and 25 Copies 

The Honor'"'>le Vemon A. Williams 
Secretary 
Surfact rransportation Board 
Suitt 700 
W25 K Street, NW 
Washington LX̂  :042J-000I 

fNTERED tflteetttheSecretwy 

FEf̂- 18 1999 
Part of 

PubUc RMord 

ASSI nt V't^ President 
Public ' tairs 

Re: Finance Docket No. 3."̂ 388: CSX Corpcration •»nd CSX Transponation. Inc. and Norfolk 
Southern Coiporation and Norfolk Southem Railwav Corporatioii — Control and 
Acquisition of Cunrail. Inc. and Consolidated Rail Corporation 

Subject: Norfolk Southern Rail Corridor Safety Agreement with C:!.: -
Corporation and Fublic Utilities Corporation of Ohio 

i! Development 

Dear Secretary Williams: 

>iorfolk Southem has entered into a Rail Corridor Safet>' Agreement wilh the Ohio Rail 
Development Corporation ("OB JC") and the Pi.blic Utilities Commission of Ohio ("PUCO") which 
provides for. inter alia, a schedule for the pro. is on of grade crossing safety iir.' rovements and a cos .-
sharing agreement whereby Norfolk Southem sliall panicipate in four corridor-i ised projects to enhance 
public safety at public highway-railroad grade crossing locations in Ohio. A copy oi the Rail Corridor 
Safety Agreement (the "Agreement"), dated February 10, 1999, is enclosed. 

Among the grade croismg safety improvements addressed in the Agreemer.t are crossing 
upg.-ades for the grade crossing locations identified by the Surface Transportation Board (the "Board") in 
CondiMon 8(A) of Append;,; Q to the Board's Decision No. 89 in the above-referenced docket for 
Norfolk Southem rail line segments N-071, i\-073, N-079 and N-083. The Board identitu 1 a total of 
nine public highway/ rail at-grade crossings on those Norfolk Southem rail line segments that were 
determined to warrant crossing upgrades. Norfolk Soul ien has rlready completed the required grade 
crossing upgrade to flashi.ig lights at tbe Galion-Marsei.les public highway/ rail at-gra ê crossing in 
Marion, Ohio (FRA ID 481546M; rail '•cgment N 073); crtification of the completion of this upgrade 
was included in Norfolk Southem's quarterly certification report on Condition 8(A) submitted to the 
ihoard on November 19, 1998. ĥe required grade crossing upgrades for the remaining eight public 
nighway/ rail at-graue cr" sinj; are each provided for in the Agreement. 

Operating Subsidia'̂ y' No'tolk Southern Rainway Company 



Secrptary Vemon A. Williams 
Fcbuiary 17, 1999 
Pags 2 

A i indicated in the recitals in the Agreement, ORDC and PI 'CO concur that the Agreement 
satisfies Norfolk Southe ;« s obligations created under Conditions 8(A) and SvB) of .̂ ppendix Q of 
Decision No. 89 with respect to the provision of g'nde crossing safet)' upgrades in Ohio. In accordance 
with Condition 8(A), Norfolk Southern will include the grade cros;;ing upgrades for the eight Norfolk 
Souihem a ade crossing locatioii" in Ohio in its quarterly certification reports to the P'>ard upon theii 
completion. 

Sincerely, 

Bruno Maestri 

cc: Ms. Elaine K. Kaisei 



RAILRQAD CORRIDOR 
SAFETY AGRE1 

Th s Railroad Comdor Safety Agreement (ApreemCiti is entered into by and 
among Non' 'k Southem Railwsy Company (NSR), the OKiT Rail Developm.ent 
Commiasion (OKDC) and the Public Utilities Commission c' Ohio (PUCO) and is 
intended to facilitate the grade crossing safety improvements outlined he*e'̂ .. . 

^ REOIALS 

W îEREAS, many of Ofuo's public grade crossings are airrently icuipped 
only with crossbuck sigĵ agt c with flashing waming lights; 

WHEF'EAS, the PUCO has statutory authority to rcb-iate to promote ti^e wel
fare ana saf-'ty of railroad employees and the traveling public parsuai>' to 01 ^o 
Revised Cede 4905.04 

VVHEIvFAS, the PUCO is responsible for evaluating pubhc highw ay-railroad 
grade crossings to determine the need for installation and/or upgraae of active 
warning devices, and apportioiung tlie costs thereof, pursuant to Ohio Revised Code 
49r''.4?l; 

WHEREAS, the Federal Aid Higi.way Safety Act of 1973 and the Transporta
tion Equity Act foi the 21st Century, and subseijuent amendments thereto., provide 
funding for the cost of safety upgraded to eliminate hazards at public grade crossings, 
which fimding is jointly admiiustarea by the PUCO and ORDC pursuant to Ohio 
Revised Code Section 4907.476; 

WHEREAS, tlie parties hereto propose to facilitate the improvements identi
fied m this Agreement in accordance with the Federal Aid Policy Guide (FAFG) and 
applicabie provisions of Title 23 of the United States Code pursuant to the terms 
hereof; 

WHEREAS. CSX Corporation and CSX Transportation, Inc., Norfolk South
em Corporation, and Norfolk Southem Railway Company jointiy filed before the 
L-'ir'ace Transportauon Bo«rd in Finar.ce Docket ^^o. 33388 an application to -jain 
control and operation cl Conrail's rail transpoitation system (the STB case) and 
have bej i granted approval by order of the STB dated July 20,1998; 

WHERFAS, NSR, PUCO, and ti-ie ORDC jointiy recognize that NSR's obUga-
tions under this Agreement are intended to address the cbligations created under 
conditions 8(A) and 8(3) of Appendix Q of the STB's July 20,1998 order; 

WHEREAS, NSR has identified four rail corridors (the Corridors) that wiL 
require expansion of the existLi^ t-arurportation system lO accommc Ute a redistri-



bution and, Li some câ .̂ , a greater vobime of train traffic that is expected to result 
from the STB case; 

WHEREAS, NSR, PUCO, and the ORDC jointly desire to address heightened 
grade crossing safety concems along tiie Cc/fi.dor routes as a result of expected 
changes in operations; 

WHEREAJ:, NSR, PUCO, and the ORDC wish to jointly share in tiie costs of 
enhancing public sfcfsty at Corridor grade crossings; 

WHERFAS, this Agreement is the product of 'jxtensive tiê odations by and 
among NSR, PUCO, and the ORDC to promote grade crossing safety within Ohio; 

NOW THEREFORE, NSR, PUCO, and the ORDC agrv.-e as foUows: 

I CORRIDOR CROSSINGS 

A. Dgtgrminahon of Four KPV Corridors 

The Corridor public highway-railroad grade arossiilocations subject to this 
agreement are those identified un Schedule A (lakewĉ od) SJiedulo B (Lake-
Ashtabula), Schedule C (Columbus-Bellev\ a), and Schedule D (Bcilevue-Oak Har
bor) attached hereto. Tius- . .nay be modified by vmtten agreement o; die parties. 
Corridor crossings listed on the Schedules will be identified for instiii'r.on or 
modemization of activ* »\aming dc/ices in the form of crossmg gates and flar.hir g 
lights to piovide appropnate waming of approaching train traffic for the traveling 
public. PUCO/ORDC agree lo compensaie NSR for the cost of installing such active 
waming devî  ts pursuant to the terms of this Agreement 

Additioiudly, PUCO/ORIX and NSR have identified crossings, listed on 
Schedule E, that requirj furtiier study to determine the feasilility o' ther. closure to 
vefiicular traffic FUCO/OWDC agree to work witi. NSR, uid tiie affected local 
conunuTuties to explrre the dosure .'"/aon. In the event that clo.̂ iu» agreements 
cannot be negotiated v.ith the Io ;;! commuiuties, PUCO/ORDC shall undertake an 
engineering analysis to determine if irvstallation of lights and gates are appropriate 
at these locations. If PUCO/ORDC determines such installations are appropriate, 
NSR agrees to participate tmder the terms provided in this Agreement. 

B. Remaininy Cro.isinys Addressed undgr Appgndix O. Condition (i'A) fnr 
Ohio 

The Surfa :e Transportation Board identified four additional public highway-
railroad grade crossing locations in chio that they determined warranted safety 
mitigatioiv These particiilar cro68inr,s are nc ' included in the Schedules of Cross
ings (A tfirough £) r^erenced in Section I'A above. These crossings will be handled 
as follows: 



» 
Crossing Name. City Rail Liî e Action 

Hopley Bur̂ TUs 481561P N-07.3 Circuitry will be evaluated and an 
assessment of potential use of 
median barriers or four quadrant 
gates conduaed; this will be handled 
in conjunction wit.'i and on the 
same cost basis ("actual cost") as loca
tions on the Columbus Bellevue 
Corridor (Schedule Q identified in 
Section I-A, above. 

Kilboume, Bellevue 473668W N-079 Circuitiry will be evaluated and an 
assessment cf potential use of 
medi^ barriers or four quadrant 
gates conducted; tliis will be hand?»d 
in conjunction with and on the 
same cost basis ("actuâ  cost") as loca
tions cn the Bellevue to Oak Harbor 
Corridor (Schedule D) identified in 
Section I-A, above. 

Bradshar. Sari.htsky 4816S9T N-085 Lights and gates to be installed after 
evaluation and approval by 
PUCO/ORDC; allocation of cost is as 
described in Section H-A, below. 

Skadden, Sandusky 

1 

481660M N-085 Lights and gates to be 'retailed after 
evaluahon and appioval by 
PUCO/ORDC; allocation of cost is as 
desrribed in Section H-A, below. 

The completion date for these locations shall be August 22,1999 as provided 
by the terms of the STB Order. 



n. COSTS QF GRAD̂  CRn .̂tN^ SAFETY UPGRADES 

A. COSUL 

PUCO/ORDC and NSR agree that the Federal Acddent Prediction Formula 
utilized by the PUCO to prioritize puclic grade crossings for federally-hmded safety 
I'T grades, constitutes an appropriate mechanism, for purpo5»s of this Agreement, 
upon V hich to allocate the costs, as between NSR and PUCO/ORDC, of all safety 
upgradts identified on Schedules A, C and D, and for tiiose crossings identified in 
Section I-B, above. All costs incurred to construct and complete installation of 
active waming devices at tiie grade crossmgs identified on Schedules A, C and D, 
whether the overall cost of su:h upgrades is made wi'h reterence to tiie previously-
negotiated "Lump Sum" agreem jnt or with regard to actual costs of the upgrades, 
shall be allocated as follows: 

Lakewood Corridor 
NSR 18% 
PUCO/ORDC 82% 

Coliunbus-Bellevu^: 
NSl. 
PUCO/ORLC .̂ 7% 

Bellevue-Oak Harbor 
NSR 67% 
PUCO/ORDC 33% 

The cost of crossings identified on Schedule B have been spedfically federally-
funded under the Traiwportation Equity Act for tiie 21" Cenhuy, and shall not be 
subject to cost allocation as between NSR ind PUCO/ORDC. They shall, however, 
be subject to terms of the Lump Sum Agreement. 



lows: 
The costs of crossings identified in Section I-B, above, shall be allocated as fol-

Hopley, Bucyrus: 
NSR 13% 
PUCO/ORDC 87% 

Kilboume, Bell*vue: 
NSR f/% 
PUCO/ORDC 33% 

Bradshar and Skadden, 
Sandusky: 

NSR 0% 
PUCO/ORDC 100% 

PUCO/ORDC and NSR agree that, for purposes of calculating total reim
bursement amo'onts, all Corridor crossings ^hall hn divided into those subject to the 
"Liimp Sum Agreement" No. 9028, executed June 30, 1998, and tiiose crossings sub
ject to actual cost reimbursements provided for in Ma'̂ ter Agreement No. 2851, eve
cuted September IS, 1775, and designated in Schedulej A, B, C and D. In accordance 
with the Lump Sum Agreement, PUCO/ORDv, and NSR agree that the totil price 
for each Lump Sum crossing safety improvemer: shall be $77,800 for single track 
signal territory crossings with coiwtant waming vir̂ e circuitry, and $94,400 for 
double track signal territory crossings with constant wammg time circuitry. The 
parnes acknowledge and agree that all costs of preliminary engmeermg are included 
in this amount. 

PUCO/ORDC and NSR agree that the crossings identified as "Actual Cost" 
represent locations with spedal characteristics requiring greater design and/or 
installation costs. Such spedal characteristics may indude by wzy of example, loca
tions in dose proximity to another grade crossing such that waming device signal 
circuits overlap, track cross-overs, a controlled track switch, or an mterlocker. 
Reimbursement to NSR for "Actual Coet" aossings shall n fleet the actual cost of 
work performed. Schedule? A, C and D .trossings ahall alsc be subject to the cost 
a'!ocation bevween thc parties as delineated above. All expenses related to curbing 
and f id.iwalks '.n the Qty of Lakewood, shall be billed to PUCO and reimbursed with 
state funds ,jrovided by PUCO. 

B. Billing 

NSR may b JI OKDC montlUy or periodically for matmals and work com
pleted. Progressive invoices may be submitted for work performed during the pre
vious month or period showing the portion of the Lump Sum axnotmt ti\at is due 
the Railroad. N ^ sha,U be paid the agreed upon price for each improvement upon 



final accept J\ce by the ORDC of worx pen'ormed on that improvement. A final bill 
shall be sub lutted to ORDC withdn *ai:et)' (90) days after completion of improve
ment. Upen completion of installation of waming device imprcvviments and 
inspection of same by NSR, NSR shall promptiy activate die warning devices for 
public use. NSR snail 4>rovide written notification to FUCO of the date(s) on which 
tha Riiilrnafi in«prrtrd rhif wjtming rlpvirM fmn plarrrl thpm intn ptihlir vrvirp A 
project shall be deemed completed when the grade crossing safety improvement is 
activated for use by the public. 05.DC shall pay all invoices within thirty (30) days 
after receipt of a proper invoice. 

C Cnrnplftinn 

In establishing a schedule for complenon of the fcur Corridor projects, the 
part.̂ s have considered the impact upon local communities of changing traffic pat
tems, system acquisition-related construction acti'rities in Ohio, antiopated sched
ules of rail trafiie growth along each corridor anc* the .-.instruction deadline 
requirements of Section 8A of the STB Order dated July 20, 1998, authorizing the 
acquisition of Conrail. 

Based upon these factors, vne parties agree Sat NSR shr'u. irutiate and com
plete the work specified under th.s agreement no later than thc following: 

Lakewood Corridor: 
Start Date March 1,1999 
Completion Date September 30, 1999 

Lake-Ashtabula Corridor (State Line): 
Start Date May 1,1900 
Completion Date January 31, 2000 

Bellevuc-Oak Harbor 
Start Date May 1,1999 
Completion Date July 31,2G00 

Columbus-Bellevue: 
Start Date May 1,1999 
Completion Date Augu'.t 22, 2000 

UL RKrniCDKEEPING REOUIREMENTS 

NSR shall make all records, plans, correspondence and other materials assod
ated with any safety improveii»ent performed under this Agreement, including 
without limitation any documents, papers ox other materiab pertaining to the Rail
road's costs of performing the safety improvemertts, available for examination and 
reproduction by authorized representatives of the U.S. Govemment, the State of 



Ohio and/or their agents. All project records shall be maintained by the Railroad for 
three years af*er final acceptaî ê of the project or three years after the resoi .ition of 
any disputes that may arise as part of any project. 

IV. TBRMTNATION 

Any renewal of this Agreement is subject to the determination by 
PUCO/ORDC "̂ 'at suffident funds and the authority to spend funds have been 
provided by the Ohio General Assembly to ORDC for the purposes of this agreement 
and to the certification of funds by the Cffice of Budget and Managemen' as required 
by the Ohio Revised Code, Section 126.07. If PUCO/ORD'! detennines that sufricient 
funds have not been appro 3naicd for the purposes of this Stipulation, or if the 
Office of Budget and Management *ails to certify the availability of .̂ mds, this 
Railroad Corridor Safety Ag- eement will be terminated. 

V. OHin FTHICS LAW REOUTREMINTS 

>JSR represents that it is not now in violation of Ohio Revised Code 102.04 as 
that section is ap̂ Ûcable to NSR and its partidpation in this Agreement 

VI. FnUAL EMPLOYMENT OPPORTUNITY 

Puiiuant to Ohio Revised Code .Section 125.11, NSR agrees that it shall not 
discriminate, by reason of race color, religion, sex, age, disability, national origin, or 
ancestry against any atizen of thus state in the employment of any person qualified 
and available to perfonn the work contemplated under this Agreement. NSR fur
ther agrees that it shall not, m any marmer, discriminate against, intimidate, or 
retaliate against any employee hired for the performance of work under this 
Agreement on account of race, color, religion, sex, age. disability, national origiri }r 
ancestry. NSR represents that it has a written affirmative action program, and that 
NSR shall include in any subcontract for work under this Agreement provisions 
binding the subcontractor to the obligations imposed in the preceding two sentences. 

VII. nRUr. FREE WORKPLACE 

NSR agl ees to comply with all applicable statutes and federal laws regarding a 
drug-free workplace. In the event that work pursuant to this Agreement will be per
formed on state property, NSR certifies that it will use its best efforts to assure that 
its employees, while working on state property, will not purchase, transfer, use or 
possess illegal drugs or alcohol or abuse prescription drugs in any way. 



vm. HOLD HARMLESS PROVISION 
NSR covenants and agrees to indemrufy and hold, the PUCO/ORDC and 

their agents and employees harmless from vid ig&inst any loss, claim, caa>e of 
action, damages, liability (induding, withiri limitation, strict or absolute UabUity in 
tort or by statute imposed), charge, cost or expense (induding, without limitation, 
counsel fees to the extent permitted by law), predicated on personal injury or death, 
or loss of or damage to property, and arismg from wcrk negligently performed pur
suant to this Agreement. In case any action involving any work covered by this 
Agreement is brought by or against any party or parties, said party or parties shall 
promptly notify the other party or parties of such action. 

This Agre.̂ ment does not represent any admission of liability on tiie part of 
any party hereto. If the ^UCO rejects all or any part of this Agreement, any party 
may, in writing which shall be subntitted within fifteen (15) days of the PUCO's 
order, elect to withdraw its consent to this Agreement, in which ev ent this Ri ilroad 
Corridor Safetv .\gree.nent shall be deemed a nullity, and shall not constitutt any 
part of the record in tfiis proceeding. 

DC CONSTRUCTION 

"Hiis Railroad Corridor Safety Agreement shall be govemed in all respects by 
the laws of the state of Ohio. 

X. REPRESENTATIONS AN'D WARRANTIES 

A. NSR represents and warrants 'hat 

(1) it has full power and authority to e.'̂ ter into this Agreement and to 
carry out its obligations hereimder; and, 

(2) that all representations made in this Agreement are true and accurate. 

B. PUCO/ORDC represents and warrants that it has full power and 
authority to enter into and fully perform its obligations under this Agreement. 

The undersigned respect̂ illy join in recommending that the PUCO issue an 
Order approving and adopting this Agreement in accordance with the terms set 
forth herein. 



nus Railroad Corridor Safety Agreeinent may be exeaited m one or more 
counterparts, eadi of whidi shall be deemed to be a dupUcate original, but aU of 
which taken together shall be deemed to constihiti. a smgle Agreement. This 
Agreement shall become effective upon its adoption by tiie PUCO. 

NORFOLK SOUTHERN RAILWAY FUBUC UTTLinES COMMISSION 
COMPANY OF OHIO 

By. By. 

(PRINT NAME) NAME) 

Title . Title. 

Date . -

OHIO RAa DEVELOPMENT COMMISSION 

By . 

(PRINT NAME) 
Title 

Date. 
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Schedule A 
LaliBwood Corridor 

CrctaiViQ County . City Straat Name Cost Pador 

472IMQ CuyahcQa Cleveland Weal 111 Street (Lump Sum) 
472190H Cuyahoga Cleveland West - .4 Street (Lufr.D Sum) 

472191P Cleveland Weal l i e Street (Lump Sum) 
4721ass Cuyahoga Lalwvwod Fry Avenue (Lump Sum) 
472188Y Cuyahoga Lakewood Beacr> Avenue (Lump Sum) 
472189M Cuyahoga Lakewood Thoreeu Avenue (AtCosi) 

4-/2198U Cuyahoga Lakewood NicfMlson Avenue (Lump Sun) 
472202A Cuyahoga Lakewood Menor Park (At Cost) 
472203a Cuyahoga Lakewood Martowe .Avenue (!.urnp ;iu(n) 
472205V Cuyahoga Lakewood St. Charles Avenua 'AtC*>St) 
47220eR Cuyahoga Lakewood Gladys Avenue vAt Cost) 
4/221OS Cuyahoga Lakrwood Lakeland Avenue (Lump Sum) 
472211Y Cuyahoga Lakewood Summit Av .'tnue (Lump Sum) 
472212F Cuyahoga Lakewood Brocktey Avenue (^Cost) 
472213M Cuyahoga Lakewoo-̂  Crantoni Avenua '.Lump Sum) 
472214U Cuyahoga Lakewood Westiake Avenue (At Cost) 
4722166 Cuyahoga Lakewood Hell Avanue (UiiTip Sum) 
47221CH Cuyahoga Lakewood Fy»tfl Avente (Uir.ip Sum) 
47221 ew Cgythoga Lakewood Bonntrview Avente (Lump Sum) 
4722160 Cuychoga Lakewood Granger Avenue (Lump Sum) 
472230D Cuyahov;̂  Lakewood Webb Road AX Cotta 



Sctiedule B 
Lake^bula Comdor 

Crossing County City Street Name CostFMtor 
4719S1A AsMabuir Connaaut Thompaon Rnad (At Cost) 
4719526 Ashtibula Conneaut Wood'Morth Road (At Coet) 
471980K AshteOula Aamabuia Owlpht Avenue (At Cost) 
471 gees AshUbula Astttabula Jef eraon Avenue (f -•»t) 
471991X Ashtabula AsMabula Samuel Avenue 3 Sum) 
47-I8B3L Ashtabula AeMabula oanbomeRoad •' . Coal) 
4719»W Ashtabula SaybrooK Depot Road (Lump Sum) 
4720C1J Ashtabula Saybrook Brown Read (Lump Sum) 
47200r>r> Ashtabula Geneva Eegie Avenue (.MCost) 
4720r.eE Lake Peny *<eln Street (At Cost) 
472027L Lake Perry Maple Streei (A. Cost) 
472C.MB Lake Painesville Perk Roed (At Coet) 
472033P Lake Painesville R)vers::̂ a Ottve (Lump Sum) 
472C51M Lake Mentor Map<e Street (At Cost) 
472060L Lake Willoughby Church Street (Lurrp Sum* 
472070S Lake Wickliffe Depot Road (At Cost) 

Pegei 



Sct)8di*leC 
Columbus-Bellevue Comdor 

Crossing County City Street Name Cost Factor 
4814e7M Delaware- Delawwe Pe«i)btow Road (Lump Bum) 
481S03U Delaware Deleware Penry Road (Lump Sum) 
4aiS1SK Manon Waldo Proepect-Mt. Vemon Roed (Lump Sum) 
4eisiej Manon WeWe Khngia Roed (Lump Sum) 
481S22Y Manon Wakto Newman-Caidlngtbn Road (Lump Sum) 
481547U Marion Manon Tobias Road (Lump Sum) 
4815488 Manon Marlon Morral Nfkpatilck (Lumo Sum) 
481550C Merton Manon County Une Road (AlCkist) 
481572C Crawford Bucynis Andrews (Lump Sum) 
481575X Bucyrus Brandywine (Lump Sum) 
481592N Crawfrra ChatfieU Crawfoplî eneca County Line Road (Lump Sum) 
48ie04F Senece Attica Township Roed 88 (Lump Su.ti) 
481610J Seneca Bellevue Township Roed 104 (At Cost) 
48' SUL Seneca Bellevue State Route 4 (At Cost) 
48162eF Seneca Bellevue Townahlp Roed 178 O-ump Sum; 

Pagai 



Schedule D 
3ellevi<ê KHartorCorr;(;Or 

Crossing County City Street Name Cost Factor 

4736e3M Huron Sellavua Monroe street (MCost) 
4736716 Sandusk)' Bellevue Copp Road (At Cost) 
473e72L Sandusky Bellevue Portland Road (ijjmp Sum) 
473e73T Sandus'<y Bellevue RMdIeRoad (Lump Sum) 
473678C Sandusky Clyde Dogtown Roed (Lump Sum) 
473e84F Sandusky Clyde Ogane Street (At Cost) 
4738860 Sandusky Clyde Maple Streat (At Cost) 
473e88H Sandusky Clyde Vine Street (A Cost) 
473e9eA Senduaky Clyde Woodland Avenue (Lump Sum) 
473897Q Sandusky Clyde Spr^ Road (Lump Sum) 
473698N Sandusky Fremont Clepp Roed (Lump Sum) 
4737(28 Sandusky Fremont Sprang Road (Lump Sum) 
4737C3H Sandusky Fremont State Route 19 (At Coat) 
473707K Sandusky Fremont Buchanan Roed (At Coet) 
473718J Sandusky Fremont North Street (Lump Sum) 
473728P Sandusky Fremont FengtMner Rood (Lump Sum) 
47372r»D Sandusky Fremont BooMown Roed (Lump Sum) 
473731L S*ndusky Fremon* State Roule 19 (Lump Sum) 
47:7340 b«ndusky OmkHmiboT G/ermyer Roc^ (Lump Sum) 
473745U Otawa Oek Herbor Btoon Road (At Cost) 
473747H Ottawa OskHeibof Elmore Eaatom Road (Lump Sum) 
473750R Ottawa Oak Harbor CullmunRoad (Lumo 3bm) 
473752.-: Ottawa Oek Harbor Portage River Road (At Cos*) 
473757N Ottawa OekHeiter Ottewa Street (A'Coet) 
4737810 Ottawa OekHertwr Washington Street (U>mp Sum) 
473785F Ottawa Oek Harbor Touaaeint Poneje Road N. (At Cost) 
9189830 Ottawa Oak Harbor Toussaint Portage Road (Lump Sum) 

Pagel 
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Schedule E 
Crossings in Closure Study 

Crossing County City Street ;̂me 

473667? Sandueky Bellevue York street 
47367eJ Sendueky Clyde Thum Roed 
473681K Sandusky Clyde Dunwekl Drive 
473683Y Sendueky Clyde East Street 
473891R Sand*jsky Clyde Nelson Street 
473758V onum Oak HaftMT Oak Street 
4737eOW Ottawa Oek Harbor Walnut Street 

Pegei 
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February 17, 1999 

Honorable Vernon A. Williams 
Secretary 
.9-arface Transportation Board 
19^5 K Street, NW 
Room 711 
Washington, DC 20423-0001 

Re: Finance Docket No. 33388: CSY Corporation 
and CSX Transportation, l a c , Norfolk Southeri'' 
Corporation and Norfolk Southern Railviay 
Company - Conti J 1 anti Operating Leases/ 
Agreements -- Conrail Inc., anri 
Consolidated Rai? Corporation 

P.eqi'cst f o r 45 Day Extension Completion 
of Negotiations f o r Gradr .• : .sing Improvement 

Dear Secretary Williams: 

The Sta'-e of Ohio by and through the Ohio Attorney 
General, Chio Rail Development Commission and the Public 
U t i l i t i e s Commission of Ohio hereby requ;^3us an ad d i t i o n a l 45 
d.iys extension of the time f o r completion of negotiations between 
applicants and Ohio reg r j i n g highway/rail at grade cross.ing 
improvements as provided :jor in Rnv.Lronmentc Condition 8(B) . 
See Decision no. 89, s l i p op. at 389. Pu.rsuant to a previous 
request the Board extended the time f o r completion of 
negotiations to February 18, 1999. See Decision No. 108 served 
Deceniber 17, i 998. 

Since issuai.ce of Decision No. 89 and the extension 
provided f o r i n Decisior No. 108 the State of Ohio has worked 
d i l i g e n t l y w i t h appT i r a n t s and responsible represer: atives of 
affected Ohio communities i n focusing on grade crossing 
improvement objec._ives i n corj-idors that w i l l be affected by the 
forthcoming d i v i s i o n of Ccnrail routes. As a r e s u l t of these 
continuing e f f o r t s , Ohio has cincluded comprehensive c o r r i d o r 
arrangements wi t h l>iortolk Southern Railway Company (NS) inc l u d i n g 
cost sharing arrangements and mutual commitments that w i l l assure 
that a l l rp .ev'.nt Ohio highway/NS r a i l at grade crrssings 
i d e n t i f i e d ..n Condition 8A w i l l receive safety impro 'ements which 
w i l l meet r surpass changes recommended by SEA. Sim. larJy, Ohio 



Honorable Vernon A. 
February 17, 1999 
Page Two 

Williams 

has reached comprehensive agreements i n p r i n c i p a l w i t i . CSX 
Transportation, Inc. 'CSX) that w i l l assure that a l l relevant 
Ohio hig'-!v,ay/CSX r a i l at grade crossings i c ^ e n t i f i e d i n Condition 
8A w i l l receive safety improvements which w i l l meet or surpass 
changes recommended by StiA. 

Ohio requests an a d d i t i o n a l extensiu i of 45 days which 
i s needed t o formalize arrangements w i t h CSX and t o provide che 
Board wi t h a comprehensive report of the constructive result? 
thac have been achieved throagh cooperation betwf.en applicants 
and Ohio i n the i n l e r e s t of a l l concerned. 

i n t h i s 
We are 

request. 
authorized to represent that applicants concur 

cc: Richard A l l a n , Esq. 
Dennis C. Lyons, Esq. 
Ms. Elaine K. Kaiser 
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Februiry .\ 1999 

Honorable Vernon Williams 
""ecretary 
Surface Transportation Board 
S te 700 
1925 K Street N V 
Washington, D.C. 20423 

'aiy 

L A K E r o R C S T o r r i c c 

C N C v . - c S T M i N S r C P P C A C C 

W & - B 2 0 0 

t » S - 7 « l O ^ A X 

Public fi^' 

Re: Finance Docket No J^8%, CSX Corr-oranon et al ~ Control and 
Operating 1.eases/Ag eements ~ Conrail, lnc and Con.solidated Rai! 
Corporation 

Dear Mr. Williams; 

Inad- ertent.y, the twc attachments reference ' ' i T- ivitttr we sent to the Board 
today in connection with the captioned proceeding vvere not attacned io the copies sent to the 
Board 1 ha\'e enclosed a replacement original with attachments and a set of 2.H copies ofthe 
letter with the attachments 

L>elow. 
' have also sent new copies of the letter wit.h the attachments to counsel listed 

Your? ,'ery truly. 

John Broadley 

cc: Chairman Linda Morgan 
Vice-Chainnan Ciyb'jrr. 
Louis Mackall, Esq (STB) 
Frederick Birkholz, Esq (CSX) 
Richard A Allen. Esq (NS) 
Karl Morell, Esq (ISRK) 
Michae! McB, ide, Esq (IP&L) 
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Honorable Vemon A. Williams 
Secretary, Surface Transp, itation Board 
192*> K Street, N.W 
Suite 700 
Washington, DC 21423 

Re: Finance Locket No 33388, CSX Corporation et al - Control and 
Operating Leases/Agreements - Cmrail, lnc and Consolidated Rail 
Corporc.tion 

Dear Mr. Williams: 

We have i eceived a copy of the "Motion to Strike Unauthorized Pleading of 
The Indiana Rail Road Company, And Request That Th: Board Do So Without Awaiting 
Replies To The Muiion" which Indianapolis Pov/er & Light ("IP&L") filed on Febmary 3 
Besides being i.nique ..i contemporary jurisprudence, tliat mothn is both u inecessrry and 
unwarranted ' 

The subject of IP&L's mouon — our letter to you on behalf of The Indiana ilail 
Road Companv ("INRD dated February 3, 1999 ~ is not ;i pleading As IP&L has emphasized, 
INrJD is not a party to the captioned proceeding, a point INRD made at length in its leuer. No; 
does '.NRD'S letter request any relief or oppose any party's request for relief It is njt a 
"pleading" within the meaning of F R.Civ P 7(a) no' a motion or petition under F.R Civ.^ 7(b) 
and the Board s comparable rules It is simply a letter advising te Board of INRD's views on a 
matter of imponance to INRD that has been raised with the Board by letters from Norfolk 
Southern and others Such commur":ations are clearly contemplated by 49 C F.R. § 1102.2, 

' The procedures proposed by IP&L clearly went out of fashion with th ratification of the 
Fifth Amendment, if not earlier. 



Honorable Vemon A Williams 
Febmary b. 1999 
Page 2 

which ack owledges com nunications volunteered by persons who are not a pany, and which 
prohibits those communications only ifthey are ex /xirte indeed, the Board u-.d-̂ ubtedly receives 
fimilar communications from many inte ested non-parties Moreover, in view oi 49 
u s e \ ' 324(f), our letier would not be improper in this proceeding ever, i / it were ex parte, 
which it (.''arly is not. 

Similarly, there is no basis for IP&L's insistence that INRD's Febmary 3 lettei is 
"unauthorized ' IP&L Mot at P&L has identified no law or regulation that prohibits 
submission of such a letter or that requires the Eoard to strike it The only regulatio.i referenced 
in IP&L'o motion is 49 C F R. § 1 KM.4 ~ a mle relating to attestation and venfication, plainly 
inapplicable here * IP&L has offered no authority whatsoever for its broad ciaim that non-pr fies 
"t.a[ve] no right to make any . ubmission to the Board." IP&L Mot. at 1. That is nol, and never 
has been, the law. 

Moreover, granting IP&L's motion would not "protect the recorc. in these 
proceedings" from ary threat posed by INRD's Febmary 3 letter IP&L makes the (.iainly wrong 
assertion that: 

. . . INRD has previously conducted itself as a party, 
notwithstanding Decision No 93. It filed a petition for review of 
Decision No 96, notwithstanding Decision No. 93. 

* * III 

It is therefcre critical to protect the record in these 
proceedings for the Board to strike INRD's letter, or INRD will again 
pretend to have heen a part}' to these proceedings, file another 
Petiticn for Review, and rely on the arguments in its letter. , . . 

Counsel for IP&L is well aware that in its petition for review of Decision No .̂ 6 
INRD made clear to the court that INRD had not been a party to the proceedings before the 
Board, and was relying for standing on the exception to the paly aggrieved requirements of 28 
u s e. 2344 thai had been sustained by tlie Fifth Circuit in Walê  Transportation. Inc. 
Interstate Commerce Commission. 728 F.2d 774 TS* Cir. 1984) Indeed, counsel for IP&L was 
served with INRD's Second Circuit Form C-A in v,hich INRD outlined in detail the nature of its 
claim for standing to seek judici.'̂ l review as a nor.-party to thc uuministrative proceeding. A copy 
of INPvD's Form C- A for No 98-4387 is attached. Moreover, in its briefin opposition to 
IP&L's motion lO dismiss for lack of .standing. INRD aga-n outlined in de ail t le basis for its 
claim that the party aggrieved requirement did not apply vvhere the Board had clearly acted in 
excess of its power A copy of INRD's brief in oppositicn t ) IP&L's motior to dismiss is 
attached hereto 

* While 49 CFR 1104 4 is technically inapplicable, counsel for INRD represents without 
reservation that the letter complies with its requirements. 



Hcrorable Vemon A. Williams 
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Finally, INPD is totally unable to understand how its letter can "cause any delay in 
this proceeding . . ." UNRD does not believe the Board has jurisdiction under 49 U S.C. 11321 
et S'jq. to enter the type of order that NS is requesting, and if the Board enters suet, an ordei 
IbiPLt will take such actions as are necessary and proper under the law and the Constitution to 
protect its interests. If the Boaid decides that an ^r-illary proceeding under 49 USC. 11102(a) 
is necessar/ for Norfolk Southem to secure '.he tyr̂  of open access rights to INRD's line aad 
Stout Plant thai it has asked for, .NRD is confident that the Soard will commence an appropriate 
proceeding and direct NS to serve a proper complaint on INRD. INRD's letter simply offers its 
views on matters thai have already been put bcfoi* the Boi rd by parties IP&L's undoubtedly 
sincere wish to prevent the Board from hearing those view? is an insufficient basis for the Board 
to strike INRD's letter. 

Yours very imly. 

John Broad'iy 

cc: Chairman Linda Morgan 
Vice-Chairman Clybum 
Louis Mackall, Esq. (^TB) 
Fre Jerick Birkholz, F , (CSX) 
Richard A. Alicn, Esq (NS) 
Karl Morell. Eiq. ri RR) 
Michael McBride, Esq (IP&L) 



CHICAI IO o m c c 

ONC IBM PLAXA 

CHICAGO. ILLINOIS • 0 « t l 

O l t ) c e i - a s s o 

O l C ) ftCT-o4a<» rAx 

L A W O F F I C E S 

J E N N E R & B L O C K 
* P A O T N C I O H I * INCLUDING > <u>>;>SIONAL C O K P O R A T I O N l 

6 0 I T H I R T E E N T l - i S T R E E T , N.W. 
S U I T E l i iOO 

W A S H I N G T O N , D.C. 2 0 0 0 5 

(zo:) 6 3 » - e o o o 
(Z02) e i s - e o t e r/x 

l A K C r o n c s T O ' r i c c 

C N C WCSTMINCTCa PLAC>: 

LAKC F O n C S T . IL • O C A S 

( •AT) ( • • . • t o o 

<•«?> t ^ C - T ^ I O FAX 

J O H N H . B R O A D L E Y (202)639-6010 

Clerk 
Ut jteJ States Court of Appeals 

for tlie Second Circuit 
United States Court House 
40 Fo .ey Square 
New York, New 'V ork 10037 

January 5, 1999 

Re: No. 98-438', The Indiana Rail Road Company v. 
Transportat'on Board and United States of Americ.a. 

Sur&ce 

Dear Sir/Madam: 

Enclosed please find an original and one copy of Second Circuit Foim C-A for 
the captioned case which has been transferred fi-om the United States Court of ̂ peals for the 
District of Columbia Circuit pursuant to 28 U.S.C. 2112. 

As required by the local rules, I have served a 'jopy to counsel for the Sur&ce 
Transportation Board and counsel for the Umied States listed on the enclose*.' Form C-A. 
While it does not appear fi-om the docket sheet I have received that the motions of Indianapolis 
Power cL Ligtit and of Norfolk Southem Corporation to intervene filed on December 22,1998 
have been granted, I have also served copies of Form C-A r*n counsel for those movants and 
on counsel for CSX Corpor. tion and CSX Transportation, Inc. 

Yours very truly. 

John Broadley 
Enclosure 

cc: Counsel as indicated 
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UNITED STATES COURT OI' APPEALS FOR THE SECOND CIRCVrf 

• APPLICATION FOR ENFORCEMENT '/^ PETITION FOR REVIEW 

PRF-ARGUMENT flATEMENT 

SEE NOTICE ON REVERSE. PLEAbE TYPE OR PRINT. ATT/.CH ADDITIONAL PAGEIJ IF NECESSARY. 

NAME OF AGENCY: ( O A f ^ ^ C f TfC/.A/T r ' ^ATAT/^ 'U Ĵ pENCV DOCKET NO.: E l ) . 3 3 3 ^ 9 

ORDER NUMBER: DATE ENTERED: 
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JURI<?r»ICTION OF COURT OF APPEALS: ^ ^ X i S t ^ L J C A 

HAS THIS M> TTER BEEN BEFORE THIS COURT PREVIOUSLY? • Yes ) t . No IF YES, STATE: 
CASE NAME: CITATION: DOCKETNO.: 

ATTORNEY(S) FOR PETITIONER(S): 

ATTORNEYS FOR RESPONDENT(S): LtOO(% 

AODRESS ' % » * % F i E f y P ' ' E r 

APPEAL TAK N:^ AS OF RIGHT • BY DISCRETIO^ (SPECIFY STATJTES UNDER WHICH Ai»PEAL IS TAKEN): J|JcUSCA^3rT 

FFrnONE: /APPLICANT 13 • AGENCY • OTHER r»ARTYX NON-PA'.TY. SPECIFY STANDING. _ ^ £ £ ^ Al I ^Of 

FACTS UPON WHICH VENUE IS BASEO. 

NAT'JRE OF ORDER ON WHIC REVItW OR ENFORCEMENT .j SOUGHT: 

^ ADMINISTRATIVE REGULATION/RULEMAKING • BENEFITS REVIEW • UNFAIR LABOR PRACTICE: 

• ROUTES. HEALTH & SAFETY EMPLOYER 
COMMUNICATIONS IMMIGRATION UNION 
COMr.fERCE A * . * ^A.>k^ — ^ "ARIFFS 

_ OTHER SPECIFY) kAlUk^OAb fl£ititf^ i^HOCi^C^ttO0' 

CONCISE DcSCRIPTION OF PROCEEDINGS BELOW AND ORDER TO BE REVIEWED OR ENFORCED (NOTE THOSE PARTS 0= THt . .DER 
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Representing Respondent L nited St&tes of Am<̂ rica 

John Fonte 
United States Department of Justice 
Antitrust Division 
601 D Street NW 
Washington, D.C. 20530 
Tel. 202/514-2435 

Standing of The ̂ ndiana Kail Road Conipany 

In Order No. 96 issued in Finance Docket No. 33388, the Surface Transportâ !on 
Board prohibited The Indiana Rail Road Compr̂ ny from charging Norfolk 
Southem Corporation (or its raihoad subsidiary î Jorfolk Southem Railway 
'̂ omppjiy) a switching fee for Norfolk Southem's use of certain property owned 
by The Indiana Rail Road Company. The Indiana Rail Road Corapany was not 
a party to F.D. 33388 before the Surface Transportatior Board. The Surface 
Transportation Board has no power lO issue an order binding non-parties to a 
merger prooeeding before it under 49 U.S.C. 11321 et seq. A person against 
which such an ultra vires order is issues has sta .iding to seek judicial revisw. See 
e.g. Edward Hines Yellow Pine Tmstee v. United States. 263 U.S. 143,147-48 
(1923); Wales Transportation. Inc. v. Interstate Commerce Commission. 728 
F.2d. 774, 776 n.l (5* Cir. 1984V Schwartz v Alleghany Corp.. 282 F. Supp. 
161, 163 (S.D.N.Y 1968). 

Concise Description of Proceedings Below and Order to Be Reviewed 

Finance Docket No. 33388 is a proceeding under 49 U.S.C. 11321 et seq. 
brought by CSX Corporation and its affiliated rail carrier CSX Transportation, 
Inc. ("CSX") and Norfolk Southem Corporation and its affiliated rail carrier 
Norfolk Southem Railway Company ("NS"), to .approve the acquisition of 
Consolidated Rail Corporation by CSX and NS. 

In Order No. 96 issued in that proceeding the Surface Transportation Board 
proliibited The Indiana Rail Road Company from charging NS a switchiPo fee for 
movement of NS trains over approximately two miles of the line of The Indiana 
Rail Road. See Order No. 96, ordering paragraph no. 8, at p. 26. Fhe Indiana 
Rail Road Company vas not a party to the proceeding and the Surface 
Transportation Board has no power tmder 49 U.S.C. 11321 et seq. to compel or 



prohibit actions by non-parties to Uie proceeding, including the prohibition 
mvolved in this case. 



CEP TIFICATE OF SERVICE 

1 hereby certify that on this Sth of January, 1999,1 caused to be served a copy of the 
foregoing letter and attached Form C-A on counsel listed below by depositing a copy thereof, 
postage pre-paid, in the United States mails addressed to such counsel. 

Surface Transportation Board Louis Mackall, Esq. 
Surface Transportation Board 
Oflice of General Counsel 
1925 KStreet, N.W., Ste. 600 
Washington, DC 20423-0001 
202-565 1566 

Lnited States of America John Fontc. Esq. 
U.S. Dept of Justice 
Antiti-ust Division 
601 D Street, N.W. 
Washington, DC 20530 
202-514-2435 

CSX Corporation and 
CSX Transportation, Inc. 

Bmet R. Kelly, Esq. 
Amold & Porter 
399 Park Avenue 
Newyrrk,NY 10022 
212-715-1000 

Norfcik Southem Corporation and 
and Norfolk Southem Railway Co. 

Richard Allison Allen. Esq. 
Zuckert, Scoutt & Rasenberger 
888- 17th Street, N.W. 
Washmgton, DC 20006 
202-298-8660 

Indianapolis Power & Light Co. Michael F. McBride, Esq. 
LeBoeuf, Lamb, Greene & MacRae 
1S75 Connecticut Avenue, N.W. 
Washington, DC 20009-5728 
202-986-8000 

Dated: January 5, 1999 

• I rl 

John Broadley 
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JOHN H. BROAOLEY (202)639-6010 

January 7, 1999 

Carolyn Clark Campbell 
Clerk, United States Court of Appeals 

for the Second Circuit 
United Sta'es Court House 
40 Foley Square 
New York, NY 10007 

Re: Case No. 98-4387, The Indiana Rail Road Company v. 
Surface Transportation Board (Consohdated with Case No. 
98-4285, Erie-Niagara Rail Steering Committee v. Surface 
Transportation Board) 

Dear Ms. Campbell: 

Enclosed for filing in the captioned proceeding, please find an 
original and four copies ofthe OPPOSITION OF THE INDIANA RAIL ROAD 
COMPANY TO MOTION OF INDIANAPOLIS POV.'ER & LIGHT 
COMPANY TO DISMISS CASE NO. 98-4387. There is also enclosed an 
original and four copies of a Corporate Disclosure Statement pursuant to FRAP 
26.1 for Tlie Indiana Rail Road Company. 

I have also enclosed an additional copy of each document which I 
would appreciate your file stamping and retuming in the enclosed envelope. 

Yours very tmly, 

John Broadley 0 
Enclosures 



IN THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

ERIE-NIAGARA RAIL 

SURFACE TRANSPORTATION BOARD 

Nos. 98-4285 (L); 98-4336 (Con); 
98-4354 (Con); 98-4356 (Con); 
98-4358 (Con); 98-4362 (Con); 
98-4367 (Cen); 98-4375 (Con); 
98-4385 (Con); 98-4387 (Con) 

OPPOSITION OF THE INDIANA RAI.T ROAD COMPANY TO 
MOTION OF INDIANAPOLIS POWER & LIGHT COMPANY 

TO DISMISS CASE NO. 98-4387 

INTRODUCTION 

Th€' Indiana R a i l Road Com, any ("INRD") r e s p e c t f u l l y 

submits t h i s oppo.sition to the motion of Indianapolis Power & 

Light Company ("IP.L") to dismiss INRD's p e t i t i o n f or review of 

Decision No. 96 of the Surface Transportation Board ("STB" or 

"Board") i n CSX Corporation and CSX Transportation, Inc., x-orfolk 

Southern Corporation and Norfolk Southern Railwav Companv — 

Coritrol and Operating Leases/Agreements — Conrail, Inc. and 

Consolidated R a i l Corporation, STB Finance Docket No. 33388. 

IPL's motion i s premised on the fa c t that INRD was not 

a party to the Boarc proceeding i n which Decision No. 96 was 

issued. O r d i n a r i l y , INRD's lack ->f party status would preclude 

i t s seeking j u d i c i a l review. In Decision No. 96, however, the 

Board took the extraordinary step of issuing an order th a t 

p r o h i b i t e d INRD, non-party to that proceeding, from imposing a 

charge f o r c e r t a i n uses the Bo^rd contemplated Norfolk Soutliern 



would make of INRD's f a c i l i t i e s and services. The Board took 

t h i s extraordinary step notwithstanding the wel l s e t t l e d r u l e 

that i t s a u t h o r i t y under the merger provisions of the I n t e r s t a t e 

Commerce Act does not extend to the compulsory i n c l u s i o n of non-

consenting r a i l r o a d s i n mergers. See e.g. St. Joe Paper Co. v. 

A t l a n t i c Coast Line R. Co.. 347 U.S. ZSB, 305 (1954) ("Congress 

has consistently and i n s i s t e n t l y denied the I n t e r s t a t e Commerce 

Commission the power to take the i n i t i a t i v e i n g e t t i n g one 

r a i l r o a d to turn over i t s properties to another r a i l r o a d i r 

r e t u r n f o r assorted s e c u r i t i e s of the l a t t e r " ) ' 

Because INRD i s challenging the Board's a u t h o r i t y to 

issue the order i n question, an exception to the general standing 

r u l e applies, and INRD's lack of pa.rty status does not bar i-t 

'Congress has given the Board a u t h o r i t y to require one 
r a i l r o a d to switch cars f o r another (moving the cars from a point 
of interchange between the two r a i l r o a d s to an industry on thv=i 
"switching" r a i l r o a d ' s l i n e (49 U.S.C. 11102(c)), and a u t h o r i t y 
to require one r a i l r o a d to grant l i m i t e d r i g h t s allow another 
r a i l r o a d to move i t s t r a i n s over the f i r s t r a i l r o a d ' s l i n e s (49 
U.S.C. 11102(a)). As the Supreme Court held i n the St. Joe 
Paper Co. case, howeve.'-, the Board has no a u t h o r i t y under the 
merger provisions of the I n t e r s t a t e Commerce Act to force a non-
consenting c a r r i e r to p a r t i c i p a t e i n a merger. Where c a r r i e r s 
seeking Board approval f o r a merger wish to force access to the 
li n e s of a r o n - p a r t i c i p a t i n g and non-consenting c a r r i e r as part 
of t h e i r merger transaction, they must f i l e a n c i l l a r y proceedings 
with the Board under section 49 U.S.C. 11102 seeking a u t h o r i t y to 
do so. Norfolk Southern has not sought such a n c i l l a r y r e l i e f 
under section 11102 and the Board has not purported to grant 
r e l i e f under that section. Relief under either section 11102(a) 
or section 11102(c) i s co n d i t i o n a l on the award of appropriate 
compensation. 

-2-



from seeking review of Decision No. 96. IPL's motion should 

therefore be denied. 

ARGUMENT 

The general r u l e under the Hobbs Act, 28 U.S.C. § 2344, 

that non-parties to the underlying proceeding may not challenge 

an agency's order i s subject to an exception when an order i s 

challenged as exceeding the Board's a u t h o r i t y . See, e.g.. Edward 

Hines Yellow Pine Trustees v. United States, 263 U.S. 143, 147-48 

(1923); Wales Transportation. Inc. v. ICC. 728 F.2d 774, 776 n . l 

(5th C i r . 1984); Schwartz v. Alleohe- / Corp.. 282 F. Supp. 161, 

163 (S.D.N.Y, 1968). 

Some h i s t o r y i s reqi'ired to explain t h i s exception tc 

the general r u l e . Between 1913 and 1975, orderi, of the 

I n t e r s t a t e Commerce Commission ("ICC") were reviewed by three-

judge d i s t r i c t court-' pursuant to the Urgent Deficiencies Act of 

1913, w i t h d i r e c t appeal as of r i g h t to the Supreme Court. uee 

H. R. Rep. No. 15^9, 93rd Cong., 2d Sess. 2 (1974), r e p r i n t e d i n 

1974 U.S.C.C.A.N. 7025, 7026 [hereinafter "Hou^e Rep."]. Under 

the Urgent Deficiencies Act, non-parties to an agency proceeding 

were not barred from seeking review, so long as they had an 

in t e r e s t that was adversely affected by the agency's order. See, 

e.g.. Skinner & Eddv Corp. v. United States. 249 U.S. 557, 563-64 

(1919); ICC V. Diffenbauoh. 222 U.S. 42, 49 (1911); Breswic^ & 

Co. V. Briggs. 130 F. Supp. 953, 956 (S.D.N.Y. 1955). 



I n the ear l y 1970s Congress oeuermined that the 

procedures f o r review o*. ICC orders shouid be reformed. The 

requirement of a three-judge d i . t r i c t court put too great a 

burden on the lower courts, d i r e c t review as of r i g h t put t r o 

creat a burden on Lhe Supreme Court, and other procedural f a u l t s , 

.''Uch as the lack of a time l i m i t f o r f i l i n g peci*"ions f o r review, 

made the Urgent Deficiencies Act toe u.^wieldy an i'lstrument f o r 

j u d i c i a l review of JCC orders. See Hous5 Rep. at 2-5. Cong^oss 

therefore enacted lecii.slation aimed at procedural reform, 

providing f o r review i n the courts of appeals pursuant to the 

Hobbs Act, v ' i t l Supreme Court review cronditioned on a gratit of 

c e r t i o r a r i . See Act of January 2, 1975, '̂ ub. L. No. 93-584, 88 

Stat. 1917 ( c o d i f i e d i n scattered sections of 18 U.S.C). The 

status's also .ustitULea nore convenient rules r e l a t i n g to venue, 

time l i m i t a t i o n s , and t}>e f i l i n g c f the administrative record. 

See i d . 

In making these procedural improvements, however. 

Congress nave no i n d i c a t i o n t h a t i t intended to c u r t a i l the 

e x i s t i n g a b i l i t y ot non-parties to p e t i t i o n f o r review of ICC 

orders. "See generallv House Rep. Thus, the r i g h t of non-parties 

to challenge orders of the ICC — ac jeast insofar as the 

challenge i s to the ICC's a u t h o r i t y — survived the 1975 

l e g i s l a t i o n and hdo been recc^nized i n post-1975 cases. See 

Wales, /28 F.2d at 776 n . l ; fjnorican Truckii n Association i. Inc. 



V. ICC. 673 F.2d 82, 85 n.4 (.'.th C i r . 1982). As the ICC's 

successor, the STB i s likewise subject to challenges to i t s 

a u t h o r i t y by non-parties to the underlying proceeding by means of 

a p e t i t i c n .for review. 

In the context c i thts r a i l r o a d industry allowing a non

party to seek j u d i c i a l review when the Board has reached beyond 

i t s lawful a u t h o r i t y makes a great deal of p r a c t i c a l sense. The 

a l t e r n a t i v e to p e r m i t t i n g appellate review when the Board has 

overreached i t s a u t h o r i t y as i t has do.ie i n t h i s case, i s f o r the 

affected c a r r i e r to refuse to comply w i t h the order and to t e s t 

the Board's order i n a c i v i l a c t i o n brought by the Board under 49 

U.S.C. 11702, or by the Attorney General under 49 U.S.C. 1170.^. 

or by a p r i v a t e pereon under 49 U.S.C. 11704. 

Such an approach presents serious r i s k s tio the c a r r i e r 

— the consequences i f i t i s wrong could be severe, i n c l u d i n g the 

imposition of c i v i l penalties (49 U.S.C. 11901) and c r i m i n a l 

penalties (49 U.S.C. 11906). Tnis a l t e r n a t i v e also could present 

serious r i s k s of d i s r u p t i n g the ord e r l y operation of tue 

integrated n a t i o n a l r a i l network which depends upon a very high 

degree of i n t e r - r a i l r o a d coordination which i n tu r n depends upon 

compliance wi t h a complex and pervasive regulatory s t r u c t u r e . 

Forcing persons such as INRD adversely a f f e c t e d by a Board order 

issued i n a proceeding to which they are not p a r t i e s to impose 

such r i s k s on thems'slves and on the r a i l network i s was not the 

-5-



type of reform Co.-vgress contemplated when i t revised the j u d i c i a l 

review provisions applicable to decisions of the I n t e r s t a t e 

Commerce Commission. 

INRD attacks Decision No. 96 cs exceeding the Board's 

a u t h o r i t y . INRD contends that the Board exceeded i t s autho;-ity 

by p r o h i b i t i n g INRD, a non-party to the proceeding, from in.posing 

switching charges f o r Norfolk Southern's use of INRD's f a c i l i t i e s 

and service^!. See Decision No. 96 at 14 n.35 (attached as 

Exhib i t 1). Although the Board has the a u t h o r i t y under 49 U.S.c. 

§ 11324(c) to impose requirements on CSX as a condition of CSX's 

a c q u i s i t i o n of Conrail, as o u t l i n e d above, i t does not have the 

a u t h o r i t y to impos'-; requirements on INRD. INRD's c.iallenge f a l l s 

w i t h i n the exceptic noted i n Wales, and i t s p e t i t i o n f o r revj.ew 

i s therefore proper notwithstanding i t s lack of party status 

before t i t jency. 

Respectfully submitted, 

THt INDIANA R̂ .IL ROAD COMP.'̂NY 

By: 
One of t h e i r \ttornev 

John Broadley 
Thomas D. Amrine 
JENNER & BLOCK 
601 l > t h Street, N.W. 
12th Floor 
Washington, D.C. 20005 
202-639-6000 

Dated: January 8, 1999 
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TBANLTr^riKnON 

Frsd R. 'tLVholz* 
ScnkvCounM^ 

ENTERED 
'yttK* of tt»e Sw»tfcO 

Low Deportment 
500 Water Street 

''peed Code J-150 
Jacksonville, FL 32202 

>-ax(90.) 359-761" 
TelephoTe toO 

Writr , 's dirdi.- • ;t*iephor>e Hne: 

JAN 2 R 1999 (904)359-1191 

'Admitted in lotwm, MiMoiiri, 
Kentucky and Maiyland. 
Florida: Autlmixr' Houae Counael 
..Xctiv;, m Ken.Xicky, Maiyiaad 
am! Florida. 

Via lax: 202-565-9004 
and U. S. Mail 

Part ol 

January 19, 1999 

The Honorable Ve'-non A. Willi^^ms 
Secretary, Surface Transportation Brard 
Mercury Building, Room 700 
1925 K Street. N.W. 
Washinotcu. DO 20423 

Corporation and CSX 
Southern Corporation and 

Re: Finance Docket No. 33386, CSX 
Transportation, Inc., Norfojk 
Norfolk Southern Railway Company - Control and 
Operating Leases/Agreements - Conrail. Inc. and 
Consolidated Rail Corporation 

Deir Mr. Williams: 

In Decisxon No. I l l decided December 22, 1998, the Board 
extended until January 19, 1999 the time for Applicants, I.'JRR and 
IF£L to negotiate a luutually satisfactory solution to the 
ciJepost 6 intorchange issue referred to in Decision 89. 

CSXT hereby reports tc tie Board that CSXT, 
1 

NS and ISRR ha/j 
agreed that the NS/ISRR interchange for coal trs ns to IP&L's 
Stc't Plant will occur at Ciawford Yard. In addition CSXT and NS 
have agreed on the trackage rights necessary for NS to operate 
from Crawford Yard to the connection with the INRD track serving 
che Stout Plant. CSXT has been informed thac the INRD has had 
discussions with NS, but has rot yet reached agreement with NS 
regarding NS access to the Stout Plant. The Board will recall 
that INRD.- a ccirier in which CSX has a majority, but less than 
100 per cent stock interest, has filed a Petition for R'̂ view of 
the Board's decision in this matter. 

As to coal trains to/from the IP&L ferry K Plant, CSXT and 
ISRR have agreed that the interchange will occur at Crawford 
Yarn. 

Very truly yours, 

Fred R. Birkholz 



The Honorable Vernon A. VJilliams 
January 19, 1999 
Page 2 

cc (via fax ana tj. s. Mail): 
Richard Allen, Norfol'' Southern 
Michael McBride, IP&L 
Karl Morell, ISRR 
John Broadley, INRD 

(202-342-1608) 
(202-986-8143) 
(202-783-6947) 
(202-639-6066) 

s: «tarragh\Fr«AWilliMns1 OJanQQ 
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^'0 
& P O R r r R 

DENNIS r, LYONS 
(202 ) 0 4 2 - 5 6 5 8 

Of thfc S<'«-M»ry 

JAN 2 0 7533 

SSSTWLLFTH STREET. N W 
WASHINGTON. DC a00C<» - l 20S 

leOZi 9 4 ? . 5 0 0 0 
' - ,«CSIM1LE 12021 9 < 2 , 0 0 

January 20, : 99? 

NEA rOR\ 

DENVER 

, O'JDON 

TlTfeJ»#ciî fjĵ ê Vernon A. Williarr.s 
Secretary, Surface Transportation Board 
Mercury Building, Room 700 
19.<J5 K S t r o ' t , N.W. 
Washington, DC 20423 

'̂̂120 im H 

Pe: Fina'-ice Docket No. 33388, CSX Corporation and CSX 
Transportation, Inc., .'.orfolk Southern Corporatioi. 
and Norfcik Sf^uthern Piuilway Company - Contro' and 
Operating Leases/Agreements - Conrail, Inc. and 
COI solidated Rail Corpcration 

Dear Mr. wmirrns: 

In Decision No. I l l decided Decerriner 22, 1998, the 
'oard extended u n t i l January 19, 1999 the cime f o r 

.ipplicants, ISRR and IPotL to r egotiate a mutually 
s a t i s f a c t o r y s o l u t i o n to the milepost 6 interchange icsu*: 
r e f e r r e d t o i n Dec;.sion 89. 

On January 19, 1999, Jacksonville, Florida courisel f o r 
CSXT transmitted a report to the Board by facsimi.le. A copy 
of thac report i s accached hereto. CSXT has been informed 
that facsimile transmiss :.ons ar<j not acceptable i n chis 
proceeding. Accordingly CSXT he. ehy again f i l e s Che i-equired 
report through the undersigned. 

CSXT hereby reports Co the Board that CSXT, NS and .TSRR 
have agreed that the NS/ISRR interchange f o r coal trainr. t o 
IP&L's Stout Plant w i l l occur at Crr.wford Yard. In addition 
CSXT and NS have agreed on the trackage r i g h t s necessary f o r 
NS t o operate from Crawford Yard to the connection with the 
INRD track ser/ing che Stout P l a r t . CSXT has been informed 
that the INRD has had diFCu?f=!ior.s with NS, but has not yet 
reached agreement wit h NS regarding NS access to the Stouc 
Plant. The Board w i l l r e c a l l thac IITRE, a c a r r i e r i n which 
CSX has a majoriCy, buC less Chan 100 per cenc stock 
inCeresC, has f i l e d a PeciCion f o r r^evii^w of che Board's 
decisioii i n Chis matter. 



ARNOLD 8c PORTER 

HOP. Vsmon A. Williams 
January 20, 1.999 
Page 2 

As to coal trair.o to/from the IP&L Perry K Plart. CSXT 
and ISRR have agreed that the interchange w i l l occur at 
Crawford Yard. 

Wmmê f̂ '' Twent\ - five additional copies or this report are 
enclosed herewith. 

Re snfect f u l l y ŷ B̂ur s, 

Dennis G. Lyc 
Counsel for CSX Trarsportation, Inc . 

Enclosures 
via hemd deliver)' 

cc w/enclosure: 
Richard A. A l lon , Esq (Norfolk Southem) 
Michael McBride, Esq . (IP&L) 
K a r l More l l , E s q . (ISRR) 
J'jhn Broadley, Esq . (INRD) 



n 'gg. is:! ! CSX TRRNS 984 3&f 2902 TO D LYONS 

l i k i y Fred B . Birtckob* 

LAW LapcrtnrMnt 
aaOWtalwSrMt 

S|OMdCad«>1£0 
JariaonMaa.R 32202 

Fax (VCM) 999-7918 
TatoEihQna /go« SSf^ i X 

MiMer-1 dncT •il>p>mu m*: 

(904)359-1191 

»l»»w«_ 
• ladUa-,' mL 

naridK AaaMiK4 HaM* COMML 
Aaliwa i« K M M I ^ »<iiyM 
aadFarida. 

Via Fax: 202-565-9004 
and U. S. Mail 

January 19, 1999 

The Honorable Veraon A. Williams 
Secretai-y, Surface Transoortatioii Board 
Mercury Buil Jing. Room 700 
1925 K St.~eet, N.W. 
Washington. DC 20423 

4j 

JAfi JC m 
STB 

Re: Finance Dock«t No. 33388, CSX Corporation and CSX 
Trar.si)ortation, Inc., Norfolk Southem Corporation anci 
Norfolk Scuvnem Railway Conpany - Control and 
Operating Leases/Agreements - Conrail, Inc. and 
Consolidated Rail Corporation 

Dear Mr. Willians: 

In t.«jcision No. I l l decided December 2?, 1999, thc Board 
extended imr.ii Januery 19, 1999 the time for Applicants, ISRR and 
IP6L to negotiate a wutually sati»faetory solution to the 
nilepost 6 interehaiige issue refer.-ed to in Decision 89. 

CSXT hereby reports to the Boaro that CSXT, NS and ISRR have 
agreed that the NS/ISRR interchange for coal traias to IP&L's 
Stout Plant will occur at Crawford Yard. In addition CSXT and NS 
have agre«9d on the trackage rights necessary for NS to operata 
irom Crawford Yard to the connection with the INRD track serving 
uie Stout Plant. CSXT has been informed that the INRD has had 
dJ scu.iSion'i with NS, but has not yet reached agreement with NS 
regarding NS access to the Stout Plant. The Board recall 
t.iav INRD, a carrier in which CSX has a majority, but less than 
100 per cent stock interest, has filee' a Petition for Review of 
the Board's decision in this matter. 

Aa to coel trains to/froip the IP*L Perry K Plant, CSXT and 
ISRR have agreed that the irterchange will occur at Crawford 
Yar>i. 

Very truly yo;irs. 

Fred R. Birkholz 
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January 20, 1999 

The Honorable Vernon A Williams 
Secretary, tJcrface Transf o r t a t i on Board 
Mercury B u i l d i n q , Room 700 
1925 K screet, N.W. 
Washington, DC 20^23 

NEW YORK 

OtNVEB 

LOS ANGELES 

LONOON 

Re: Finance Dccket No. 33388, CSX Corporation and CSX 
Transportation, Inc., Norfolk Southe.rn Corporation 
and Norfolk Southern Railway Company - Control and 
Operating Leases/Agreements - Conrail, Inc. and 
Consolidat«̂ ': Rail Corporation 

Dear Mr. Williams: 

In Decisipn No. I l l decided .Oe.'ember 22, 1998, the 
Board extended u h t i l January 19, 1959 the titrr. f o r ' 
Applicants, ISRR and IP&L to negotiate a mutUclly 
s a t i s f a c t o r y s o l u t i o n t o the milepost 6 interchange iss^e 
r t f e r r e d t o i n Decisio* '"9. 

0.1 January i:;, 1999, Jr.cksonville, Florida counsel for 
CSXT transmitted a i:e^.ort to the Board by facsimile. A copy 
of that: report i s attached hereto. CSXT has been informed 
that facsimile transmissions are not acceptable i n t h i s 
proceeding. Accordingly CSXT hereby again f i l e s the required 
report through the undersigned. 

CSXT hereby reports to the Board that CSXT, US -tnd I.3RR 
have agreed that thea NS/ISRR interchange f o r cocl t r a i n s to 
IP&L's Stout Plant w i l l occur Crawford yard. In addition 
CSXT and NS have agreed on the trackage r i g h t s necessary f o r 
NS to operate from Crawford Yard to the connection with the 
INRD track serving the Stout Plant. CSXT has been informed 
that the INRD has had diacussions with NS, but has not yet 
reached agreement wit h I/S regarding NS access to the Stou«-
Plant. The Board w i l l r e c a l l that INRD, a c a r r i e r i n which 
CSX has a majority, bu'v. less than 100 per cent stock 
i n t e r e s t , has f i l e d u P e t i t i o n f or Review of the Board's 
decision i n t h i s m'tter. 



ARNOLD & PORTER 

Hon. Vernon A. Williams 
January 20, 1999 

As to coal t r a i n s to/from the IP&L Per.ry K Plant, CSXT 
and ISRR have agieed that the interchange w i l l occur at 
Crawford Yard. 

Twentv-live additional copie.r. or t h i s report are 
enclosed herewith. 

ResB^^tfi/lly.y^urs, 

Dennis 3. Lye 
Cour.sel for CSX Transportation, Inc. 

Enclosures 
via hand de'ivery 

cc w/enclosure :• . 
Richard A. Allen, Esq. (Norfolk Southern) 
Michael Mctride, Esq. (IP&L) 
Karl Morell, Fsq. (ISRR) 
John 3roadley, Esq. (INRD) 

'•Hi' 
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andnanda. 

Via Fax: 202-565-9004 
and U. S. Hail 

The honorable Vernon A. Williams 
Secrecary, Surface Transportation Board 
Mercury Building, Room 700 
1925 K Street, N.W. 
Washington, DC 20i23 

Re: Finance Docket No. 33388, CSX Corporation and CSX 
Transportation, inc., (lorfolk Southern Ccrporation and 
Noriolk i'outhem Railway Company - Control and 
Operatin;' Leases/Agreements - C MU a i l . Inc. and 
Consolidicted Rail Corporation 

Dear Ar . Williams: 

In Decision No. I l l decic?d Jiece.ibar 2;?, 1998, the Board 
fS^r?« January ..9, 1999 the t me for Applicants, ISRR and 

f l to negotiate a mutually satisfactory solution to the 
milepost 6 interchange issue referred to in Decision 89. 

a«r,.Ĵ Ĵ !?®̂ ?̂ .ro/?2«H*.̂ £ ^^^^ CSXT, NS and ISRR have 
agreed that thf; NS/ISRR interchange for r.oal trains to IP&L's 
btout Plant w i l l occur at Crawford Yard. In addition CSXT and NS 
nave agreed on the trackage rights necessary for NS to operate 
4.rom Crawford Yard to the connection with the INRD track serving 
the Soout Plant. CSXT has been informed that the INRD has hac 
discussions with NS, but has not yet reached agreement with NS 
Jh^f access to the Stout Plant. The Board w i l l recall 

r,:?^' t " ^ " i ^ f '̂̂ ^̂ ^ * majority, f i t less than 
;J cent stock interest, has f i l e d a Petition f o i Review of 
the Board's decision i n this matter. 

TQUD coal trains to/from the IP&L Perry K Plant, CSXT and 
ISRR have agreed that the interchange w i l l occur at Crawford 
Yard. 

Very t r u l y yours. 

Fred R. Birkholz 
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January 20, 19:W 

BY HAND DELIVERY- Original and 25 Copies 

Partot 
public B«cora 

The Hononble '̂ê . ail / Wiiiiams 
:>cciciaiy, Mirface Transportation Boa:, 
Mercury lJuilding, Room 700 
1925 K Strett, N.W. 
Wabhington, D C. 20423 

Re: Finance Uocket No. 33388, cSX Corporation and CSX Transponation, 
Inc., NotjClU S uthern Corporation and Norfolk Sout teru Raitv av 
Company — Control and Operating Leases/Agreements — Conra:: Inc 
and Con.<iohdated Rail Cor, oration 

Dear Secretary Williams: 

Enclose^ is the Scttlemen' .•Agreement Bi'tween the .'our City Consortium and CSX 
Transpttrtation. Inc., dated O'.tobcr 26, 1998. CSX and the Four City Consortium request 
th .t th i Boird adopt ihe terms of ihis Agreeme..* qs a condition of the Board's approval of 
the Conrail Transaction. Specifically, CSX a.nd the Four City Consortium request that the 
Board amend Decision No. 89 by adding this Agreerr'ni to the list of Negotiated Agreements 
entered ir.to by CSX set forth in [decision No. 89 at Appendi\ Q, Environmental Condition 
•j\ (page 420). This Agreement supersedes Environmental Conditions .''' ,a-(h), which apply 
only to CSX. 

Environmental Condition 21(1) of Decision No. 89, as amended by Decision No. 96, 
applies to both CSX and NS. CSX and the Four City Consortium request that the Board 
amend Condition 21(i) as follows to retlect the terms of che Agreement: 

T'̂ e Applicants shall attend regularly scheduled meerings 
With representatives of the fv̂ ur City Consortium for 3 
years following the effective date ofthe Brord s una! 
decision. Representatives of the Indiana Harbor Belt 
railroad shall also be invited. These meetings would 
provide a forum for assessine traffic delay, emergency 
response, and dri w compliance with railway grade 
crossing wan-ing systems through unprov'd education and 
enforcement At each meeting, NS lall ,u0vide a status 
report OP .verage train traffic volumes and speeds on rail 
line segment N-469. CSX shall prov ide the information 

180092 



A R N O L D ar P O R T E R 

The i'-;norabIe "vemon A. Wiiiiams 
January "0, 1999 
Page 2 mam 

specified in its Negotiated Agreen-'-.n with the Four City 
Consortium, dated October 26, 1998. Applicants shall 
I eport on the progress of operational and capital 
improvements require! by the Board to address 
highway/rail at-grade crossing safety and d^lay issues ! i 
he Fou' City Consortium area. 

This Seal 'ment Agreement is submitted to the Board with the concurrence of f-e 
Four City Consortium, as noted below. ^^P^^^giHka^ 

5 ( B B P Thank you for your assistance in this matter. Please contact me (202-942-5773) 
Christopher A. Mills (202-347 7170) if you have any questions. 

Respectfully y "rs. 

mmm mtm 
Mary Gaorie'le Sprague 
Counsel for CS.'^^ Corporation and 

CSX Transporiation, Inc. 

Concurred in V 

9 
i%i<^ii 
Christ9̂ > ier A. Mills 
Slo^ er & .-oftus 
Counsel'' :he Four City Consorts 

Enclosure 

:c: Elaine K Kaiser 



Finance Docket No. 33388 
Settlement eement Betwees. 

the Fov;r C ;ity Consortium and CSX Transportat'̂ on, Inc. 

mil 

The foUowing is a SetUement Agreement between the Cities of hcni 
Chicago, Kammond, Gary, and Whiting, Indiana (thr "Four City Consortium") ano 
CSX Ttansportation, Inc. ("CSX"). It is understood that by ratifying this proposal, 
the iMuties' remaining difierences over tl terms and conditions of CSX operations 
will be resolved and the Four City Consortium will not undertake a judicial appeal 
of Finance Docket No. 33388. The Agreement would not, however, linut the Four 
City Consortium's right to petition the Board for relief dui.n j ; the imposed five (5) 
year oversight period govemin;» the proceeding should it detrrmine such action is 
necessaiy based upon events accurring after the e Tecution of the Agreement. 

Promptly upon execution of this Agreement, the parties will notify the 
Surface Transportation Board of the Settlement; the parties will provide it with u 
copy of this Af,rc*ment; and, the tiar?.?es will request that the Board adopt its 
terms as a condition under its Decision approving the Conrail application. 

Pnmmble: In the Surfac r Transportaticn Board Finance Docket 33388, Decision 
8Jr, Condition 21, the Board ordered the following mitigation measures among 
others to be undertaken by CSX to alleviate Acquisition-related ii.«ghway/rail at-
grade crossing trafiie de^y ana safety concems in East Chicago, Hammond, Gaiy, 
and Whiting, Indiana through ope .'ational improvements and safety measures as 
foUows: 

CSX shall upgrade the highway/rail at-grade crossLig signal warning 
systems with constant waming time circuits to rtdoce crossing 
block>»̂ e time and the likelihood of motorists driving around the gate 
at the highway/rail at-grade crossings listed below on the Pine 
Junction to Barr Yard raU line segment and the Tolleston to Clark 
Junction rail line segment. 

Sheflield Avenue 
Hohman Avenue 
Calumet .̂ venue 
Colu-nbia Avenne 
Indianapolis Boulevard 
Railroad Avenue 
Kennedy Avenue 
5«»> Avenue (U.S. 20) 

- 1 -



IB 
h) CSX shaU make Operation Lifesaver programs available to schools 

and other community organizations in the vicinity of the Pine 
Junction to Barr Yard rail line segment, ToUeston to Clark Junction 
rail line segment, and the To.'it iton to Hobart oortion ofthe Warsaw 
to ToUeston rail line .segment. 

c4 CSX shall upgrade the track structure and signal i>j stems to aUow 40 
mph train operations, consistent with safe operating practices, 
between Pine Junction and BaiT Yard. 

d) CSX shaU instaU temporary notification signs or message boards 
consistent with Condition No. 7 (B) at least 30 days before initiating 
new train traffic between thc Tolleston and Clark Junction rail li.ie 
segment and the Hobart to ToUeston portion of the Warsav to 
ToUeston raU line segment. CSX shall certify to the Boanl that it has 
compUed with this condition before increasing traflic on the'se rail line 
segme .ts. 

c) CSX shaU improve coordination betweeri Pine Junction and Barr Yard 
at Indiana Hirbor Belt Railroau interiockings where CSX rail lines 
ciosH or join, to reduce railroad congestion anti blockage at 
iiighway/rail at-grade crosi>ings to the extent practicable. 

1) CSX shaU reroute ti-ain traflic as much as oracticable i.o:n the Pine 
Junction to Barr Yard raU Une segment to icr raU Unes in the area. 

g) CSX shaU instruct its tiain a"ews not .o s. ip trains in positions where 
they woiild block major highway/rail at-grade crossings identified by 
the Four City Consortium on the Pine Junction to Barr Yard rail line 
segment whenever practicable and consistent with rafe operating 
practicer,. 

h) CSX shall work with the Four City Consortium to better coordinate 
train movements and emergency response. If prc.cUcable, CSX sliall 
instaU a traui location system by interconnectii-.g the grade crossing 
waming devices to nearby traflic signals and provide a display in the 
local emergency response center showing the position of the grade 
crossing waming signals. 

i) Applicants shall attend regularly scheduled meetings with 
representatives of the Four aty Consortium for 3 years following the 
effective date of the Board's fin.il decision. Repre-.entatives of the 
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Indiana Harbor Bcii Railroad rhall also be invited. These met̂ tings 
would provide a forum for assessing traffic delay, emergency 
response, and driver compUance with raUway grade crossing waming 
systems through improved education and enforcement. 

I . STB Orderc/d Mitigation. The parties agree to abide by aU requirements 
outUned in the Suriace Trhnsportation Fint-Pce Docket 33388, Decis-on 89, 
as clarified in Decision 96, except to the extent that CSX and the Four City 
Con >ortium agr*e to modify the requiremei»ts. 

n. The Former Pennsylvania RaUroad ("PRR") line betwc«n lobart 
and Clarke Junction. 

CSX Rfti|r^.i\d Safety Fund to;- Gary. CSX agrees to dedicate $50,000 
in a RaiLoad Safety Fund to bc used for safety upgrades on the 
fomier Pennsylvania Rallioad line betveen Hobiirt and Clarke 
Junction. The fund couk' be used for crossiing protf.-ction uogrades, 
mediafi barriers, rubberized crossings, or othe • safety related 
activities. The City of Gary shall determine how the money is spent 
although the funds wiU stay at CS . and any work will be done either 
by CSX or contractors working for CSX. Any upgrades relating to 
types j f at grade waming protection devices nceti to first be approved 
by the Indiana Department of Transportation. AU projects must be 
consistent with generally approved railroad operating practices and 
federal and state regulations. 

m. The Baltimore, Ohio, and CUcago Terminal Railroad ("BOCT") 
line between Pine Junction and Calumet Park. 

A. CSX Railroad Safetv Fund ."or East Chicago. CSX agrees to 
dedicate $50,000 in a Railro&.d Safety Fund to be used for 
safety upgrades on the Baltimore, Ohio and Chicago Terminal 
Railroad Une between Hne Junction and Calument Park. The 
fund could be used for crossing protection upgrades, median 
barriers, mbberized crossings, or other safety related activities. 
The City of East Chicago shall determine how the money is 
spent although the funds wUl stay at CSX and euiy work wiU be 
dene either by CSX or contractors working for CSX. Any 
upgrades relating to the types of at-grade waming protection 
devices need to first be approved by the Indiana Department of 
Transf)ortation. AU projects must be consistent with generaUy 
approved railroad operating practices and federal and state 
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regulations. 

B. Hammt rd At-Grade Crossings. To the exterit practicable and 
consistent with safe operating practices, CSX will ensure that its 
trains are operated in a fashion such that the foUowing existing at-
grade highway/rail crossings on the Une are not biocked by stopped 
trains. 

~ Sheffield Avenue; 
-- Huhman Avenue; 
— Calumet Avenue; and 
— Columbia Avenue. 

C. Average Daily Number of Trains 

1. The CSX revised operating plan states that approximately 31.7 
tr&ins are expected to move over the LOCT Une on a daily 
average. The parties understand that Condition 50 of the 
Surface Transportation Board's Decision 8? , g; ves the oarties 
the abUity to petition the Bô rd for rcUef for five years frcir. thc 
Board's final decision ifthe. e is a material change in e facts 
or drc".ms'ar*ces .including the a.'erage daUy lumber of j^ns 
iftiie Board dettrmines that there a material increase) upon 
which the Boanl relied in making its de'̂ isivon. 

2. CSX agrees to cooperate wiih the Four City Consortium to 
re.t)utc train traffic as much as practicable from the Pine 
Junction to Barr Yard line to the IHB line or other rail Unes in 
the area. This shall include working with the IHB and other 
entities to secure necessary pubUc funding for tb^ cost of 
rehubiUtating and upgrading the IHB elevated Une and 
appropriate connections for use in the movement of through 
trains between Willow Creek and Calumet Park. 

D. Railread Avenue Easement. CSX wiU cooperate with the City of East 
Chicago in aeveloping a grade-separated truck route over the Une at 
Railroad Avenue, including conveying to the City an appropriate 
easement and a monetary contribution toward the project in the 
amount of seven and one-half percent (7.5%) of total project costs to 
faciUtate construction ofthe grade sef'aration. The total contribution 
from CSX wiU not exceed ^ 187,500. In consideration of this 
monetaiy conLribution, the rail crossing at Railroad Avenue wilJ be 
closed upon completion of the grade separation project. CSX will 
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consider .n higher percentage contribution in exi. inge for additional 
grade crossing cbsures in the City. 

IV Whiting Park. To the extent practicable and consistent with safe operating 
practices, CSX wiU ensure that its trains are operated in a fpshion such that 
the existing at-grade highway/rail crossings at the entn ner and e?:;t to 
Whiting i>ark at 117th Street and Wliite Oak .Avenue and 119th Street and 
Front Avenue are not blocked simultaneously by stopped trains. 

V. Review of Gary At-Grade Crossings. CSX wUl cooperate with the City of 
Gary and provide reasonable and appropriate expertise and assistance in 
conducting a city wide review ofall CSX highway/rail at-grade crossings 
This review wiU determine whether operational and/or structural 
improvements/closings are necessary to help promote highway safety and 
provided for the orderly, predictable, and safe movement of aU vehicular, raU, 
and pedestrian trrJfic. 

VI. Monthly Reports. 

A. As specified in Finance Docket No. 33338, CSX shaU prov :e the Four 
City Consortium with reports on a monthly basis providing the 
infonr ation described by the Board in Decision No. 96 pertaining lo 
condition 21(i). However, the parties have mutually agreed to not 
have CSX report average train speeds and have also agreed to limit 
the reporting requirements on train traflic volumes to the foUowing 
information: 

Throughout the Board's five (5) year oversight period in Finance 
Docket No. 33388, CSX shall report, on a daily average basis 
(calculated monthly), the number of trains per day operated in twth 
(and separatelv in each) direction over the foUowing rail line 
segments: 

The Pine Junction-to-State Line fower portion of the Pine 
Junction-to-Barr Yard itne segment (C-023); 
T-)lleston-to-Clarke Junction rul line 
(C-024); Ar 1 
The ToUeston-to-Hobart portion of the Warpaw-to-ToUeston line 
segment (C-026). 

B. The parties understand that tne Board's condition 21(i) provides for 
different conditions than those agtetd to in section VI (A) of this 

> mm 
mt 
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agreement. As part of this settlement agreement, the parties will 
advise the Board of their a<jceptancc of this modified reporting format 
Ln lieu of that provided in Decision No. 96. Thr parties Agreement 
dees not affect reporting requirements imposed on NorioUc Southem 
Railroad under condition 21(i). 

In witness whereof, the parties have caused this agreement to be execu 
by their duly authorized representatives on this date, OtTCWf- "ẐŴ  1998. 

ent to be executed 

CSX Transportation 

\ W. Snow 
Chairman, CEO, and President, CSX Corporation 

The Four Cities Consortium 

lie Honorable Robert Pastpfek 
Mayor, City of East Chicago, Indiana 

The Honorable Scott^ng 
Mayor, City of Gary, Indiana 

The Honorable Duane Bedelow 
Mayor, City of Hammond, Indiana 

The Honoî We Robert Berci Bercik 
Mayor, City of Whiting, Indiana 
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STATE OF INDIAN/ 

COUNTY OF LAKE 

) 
) 
) mmmB 

^•^""^^^KlWIfll^llW' 
VERIFICATION 

I, J . Justin Murphy, a Notary PubUc in and for the above-mentioned 

stato and county, hereby declare that on the 26"' day of October. 1998, John 

W. Snow, Chainnan, CEO, and President oi CSX Corporation, The Honorable 

Robert Pastrick, Mayor of the City of East v' iicago, Indiana. The Honorable 

Scott King, Mayor of ti.e City of Gary, Indiana, and The Honoralle Robert 

Bercik, Mayor of the City of Whiting, Indiana, personaUy appeared before me 

and executed the foregoing Settlement Agreement between CSX Corporation 

and the Four Cities Consortium. 

I further verify that The Honorable Duane Dedelow, Mayor ofthe City 

of Han mond, Indiana, did also appear before me and execute in my presence 

the Settlement Agreement bet\/een CSX Corporation and the Four Cities 

Consortium on the 28'̂  day of October, 1998. 

J . JUSTIN MT 

My Commission Expires: November 13, 2001 

My County of Residence: Lake 

Dtary PubUc 

CERTIFICATION OF CLfcHK "1 
\ 

As legal custodian I hereby certify that the above ancJ 1 
foregoing is a true and complete copy of the originai ' 
on file with this office in the cause staied thereon. 

rt this 

ourts 

Deputy Ci3rk 
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( V M I T E R ' S D I R E C T D l S L : 
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January 19, 1999 

VIA HAND DELIVERY 

Th? Honorable Vemcn A. Willihins 
Secretary, Surface Traisportation Board 
19''.5 K Sox;e. , N.W., Vth Floor 
Washington, D.C. 20423 

L O S A N G E L E S 

N E W A R K 

P I T T S B U R G H 

' " " p O P " L A N D , OR 

^ r L ' L A K E v, ITY 

g A N F R A N C I S C O 

B R U S S E L S 

P A R I S 

M O S C O W 

AL MATY 

L O N C O N 
IA L O N C O N B * 5 t D 

M L , T l N A T I O N A L P A B T N C « S M I P > 

SAO F A U L O 

M M 
Re: CSX Corporation and CSX Transportation, Inc., Norfolk 

Southem Corporation and Norfolk Southem Raiiway Con iny 
- Control and Operatin,-? Leases/Agreements -- Corj.,**:. 
and rnn5solidated Rail Corporation. Finance Dockei No. 3338it 

Dear Secretary Williams: 

Indianapolis Power & Light Company ("IPL") hereby responds to the Board's orders, 
in Decision Nos. 96 and 111, lhat IPL, INS CSX, and Indiana Southem Railroad Company 
("ISRR ) meet and attempt to agree on the ci -cumstances pertaining to d-.e transportation of 
ISRF-origin coal to IPLs Stout Plant. IPI has met wiQi NS and talked i, ISRR. However, 
CSX has not included IPL in meetings it has held to resolve this matter, but bas included its 
89-percent owned subsidiary, The Indiana Rail Road ("INRD"), in those meetings, even 
thc.ugh CSX controls INRD (Decision No. 96 tt 2) and even though the Bo.!rd made clear that 
IPL was to be part of such discussions. 

As of the time this letter is being sujmitted, IPL understands the parties' posUions to be 
as represented herein. However, it is possible that positions may change and yft IPL would be 
unaware of that change, and thus could not reflect tie change in this simultaneous filing. 
Given that uncertainty, IPL intends to file a mot'on »o clarify or modify Decisic i Nos. 89 and 
96, and to raise in that motion the mutters left open u: Decision Nos. 96 and 111, as promptly 
a? possible after it is certain cf the other parties' positions. 



The Hononble Vemon A. Williams 
January 19, 1999 
Page 2 

IPL's position, and its understanding of me other parties' positions, are as follows: 

1. The parties now agrĉ  that Cra ford Yard, and not Milepost 6.0, 's the appropnate 
place to interchange ISRR-origin trains destined for the Stout Plant, if interchange is 
necessary. This is not surprising, because despite CSX's litigation posilion after IPI. sought 
clarificaticn of DeciMon No. "̂̂  (which was deferred in part in Decision No. 96), CSX earlier 
admitted that Crawford Yard was the appropiiate inf ei change point t'or IS RR-origin 
trains. See CSX-152, filed June 1, 1998 (joint offer of CSX and INRD lo quote IPL a rate 
for ISRR-origin coal, to be interchanged at Crawford Yard). However, the mere agreement 
to interchange at Crawford Yard dm̂a not resolve this problem, for several reasons. 

2. For one thing, CSX insists that the "interchange" it will permit at Crawford 
Yard wili be "headlight to headlight." NS ai.d ISRR have both informed IPL that CSX's 
insistence on such a trail, "meet" will be very inefHcieut. 

3. Moreover, NS has now informed IPL that it cannot etuciently or etTectiveiy 
compete with The Indiana Rail Road Company, CSX's 8f-^ercent-owned subsidiary, for 
ISRR-origin coal deliveries to the Stout Plant. This is because NS would have to send 
lor.^riioiives an'^ a crew from Lafayette or Muncie ~ a me-way distance of ai least 60 miles ~ 
to haul IPL's train less than 10 iniles. At the present time, as the Beard knows, Conrail 
performs th'" service, and is able to do so relatively efficiently aad effectively because cf its 
physical presence in Indianapoiis. As a result of the transaction between CSX and NS that the 
Board has approved, after the Conrail "split" NS will not have a oresence closer than 60 miles 
from Indiaiiapolis, and tlius the proposed arrangement to have NS interchange ISRR-origin 
coal cannot be workable, according to what both NS and ISRR have told IFL. NS would 
vrx.'f 1 over 120 roundtrip miles with crew and engines to move IPL's empty iii.'d loaded trains 
less than 20 roundtrip miles. This is contrary to the Board's intention in providing this relief 
t' iPL. for as the Board said in Decision No. 96 (at 14): "It was our intent in imposing relief 
v.[ ihe Stout plant. . to ensuie efficient and competitive service, incluoing service from coal 
origins on ISRR." Accordingly, as to interchange for coal deliveries from southera Indiana 
(£^, ISRR . the Board should make clear that NS shall assign those rights to ISRR to 
carry out the Board's intent, while allowing NS to retain the rights should IPL in the futun-
seek to bring co'^1 to the Stout Plant from the westem or eastem stau (where NS could act as 
a lonj-haul carrier and has confirmed to IPL that it would have sufficient economic incentive 
to participate in the transportation). NS L .s told IPL it is reluctant to ask the Boa'd for juch 
clarification, but had no objection to IPL doing "o. 
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4. A serioik. situation has also developed with INRD. Desr the fact that CSX 
told the Board that it "accepts the Board's conditions as set forth in Ordering Pai jg-^ph #23 of 
Decision No. 89" (CS.'M63 at 3 n.l. '"ler. August 27. 1998). INRD apparently told NS and 
CSX, at a meeting to which IPL and ISRR were not invited despite the Board's orders, 
that it ivould POX sign any trackage riglts agreemeni to ailow any other railroari to come 
over its tri«c><.s, notwithstandL'ig the Board's orders, on the ground that it is nc-. a party to 
this procetding! Moreover, in the Cecond Circuit, where INRD is attempting to 'oe allowed to 
seek reviev̂ ' of Dfxision Nc. 96, despite the fact L nt it was not a narty to this proceeding, 
IKRD actU2''y h?.s asserted, in response to IPL's motion to dismiss, th t̂, i^ it were not to ̂  a 
paî y, it migh! have to defv the Board's orders and risk contempt in order to challenge them. 
"Opposition of The Indi-ma Rail Road Company to Motion of Indianapolis Power & Light 
Company to Dismiss Case No. 98-4387," served January 7, 1999 (at 5-6). The Beard has 
ample authority to require INRD, through CSX or directly, to compel INRD to comply with 
its orders, notwithstanding INRD's non-perty st.ituj. Southem Pac. Trans. Co. v. ICC. 736 
F.?d 7C8, 722-24 (D C. Cir. 1984); 49 U.S.C. § 11102. INRD's contumacious behavior 
must not he countenanced 

5. Lastly, in Decision No. I l l thf. Board invited IPL to re-raise its related concem 
tiiat Conrail Tariff No. 4611 (governing iSRK-origin coal) has an expiration date in February 
1999, although tiie "split date" is now set for March 1, 1999. (There are reports tiiat tiie 
"split date" may be again postponed which, if tme, turther increases IPL's need for relief on 
the tariff issue.) IPL is entitled to a rate for ISRR-origin coal, and among the reasons this is a 
pressing issue is because CSX (and INRD) have created obstacles to a resolution of the matter 
of Jirect access by a competing carrier to the Stout Plant, notwitiistanding CSX's concession 
(in CSX-163 at 3 n.l) that it "accepts the Board's conditions" concerning tiun direct access. 
.PL is not to blame for this impasse, for it camiot compel (a) CSX to oe reasonable about 
interchange at the Crawford Yard, (b) NS to have a pr-sence in Indianapolis, or (c) INRD to 
do vhat the Board ordCLCd be done. Accordingly, IPL hareby requests that the Board 
promptly order Conrail to eliminate ti;? expiration date in Conrail Tai iff No. 4611. In that 
fasaion, IPL would have enough time to negotiate a new rate with ISRR (and jierhaps NS, if it 
remains (hf. delivering carrier to Stout) while it has in place a '.ate in common carr sr servic? 
(to which it unquestionably is entitied). 

Also, IPL would ask the Bof rd to consider promptly irviting all involved part'es to an 
informal meeting with one or more members of tlw Board, or before an Adin-iistrative Law 
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Judge designated for these purposes, to determme vhether the Board's good offices might 
expedite tiie Kesolution of these issues, so that IPL, !iKe ill other shippers wh? were entitled to 
relief in this pioceeding, has time to ixigotiate its necessary tnmsportation arrangements 
without delay or disruption. Such an approach is consistent with the Board's preference for 
private-sector solutions, a preference that IPL shares with tht Boaid. 

IPL appreciates the Board's attention to these matters, and regnits tiie necessity 
to further involve the Board in tiiem. (We are only servmg die :o;.nsel listed cflow, as we did 
witi otu- December 18, 1998 letter, because tiiis is only a local is'.ue.) 

Respectfully submitted. 

Michael F. Mr Bride 
Brenda Durhiim 

Attomey for IndiaiL̂ polis Power & Light 
Companv 

cc: Richaid A. Allen, Estv 
George A. Aspatore, Esq 
Fred E. Biridiolz, Esq. 
Dermis G. Lyons, E«q. 
Karl Morell, Esq. 

m 



IPL Exhibit No. 6 

UNITED STATES OF AMERICA 
DEPARTMENT OF TRANSPOuTATION 
SURFACE TRANSPORTATION BO ARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 

NORFOLK SOUTHERN IIAII.WAY COMPANY -
CONTROL ANO O^ERATINC-1 EASES/AGREEMENTS -

CONRAIL INC. AND CONSOL'DATED RAIL CORPORATION 

AFTTDAVIT OF MICHAEL A. WEAVER 

1. My n-mie is Michael A. Weaver. I am Manager of the Fuel Supply Organization of 

Indianapolis Power & Light Company ("IPL"), headquartered in IndianapoH«. Indiana. 1 am 

the same Michael A. Weaver that tes. fied in IP«&L-3 at Exhibit I , Supplemental Comments, 

Evidence, and Request for Conditions of Indianapolis Power & Light Company and in tSRR-

9, the Rebuttal o* Indiana Southera Raiiroad, inc. ("ISRR") in this proceeding. In the 

intererts of brevity, i refer tiic Board to those filings. I have a Doctorate in Jurisprudence as 

well as Masters Degrees in Mining Engineering and Business Administration. 

BACKGROUND 

2. After Decision No. 89, IPL timely pet.tioned the Board for clarification or 

modification of the new interchange that was to be created at Milepost ("MP 6.0") explaining 

that there is no interchange point at MP 6.0, nor could one occur there. (The Justice 

Department was simpl/ incorrect, because ISRR's ownership interest changes at MF 6.0. IPL 

and ISRR illustrated the interchange on the "schematic" diagrams accompanying Witoess 



Crowley's testimony iu IPL-3 and ISRR-9.) We explained that ISRR-origin trains historically 

interchanged with Conrail at the Crawford Yard or "Transfer ' Yard SfiS IPL-15 at 2. As the 

Board is aware, ISRR also peticoned the Board with regard to the MP 6 0 issue Sfifi ISRR-11. 

3 Thereafter, Decision No 96, the Board required NS, CSX, ISRR, and IPL .o 

negotiate a mutually satisfactory solution to the MP 6.0 intercnange problem a lO report to it by 

Decemb<;r 18, 1998. Sfifi Decision No. 96 at 14 and 26 (T.he Board's order in Decision No 93 

was not limited to only a determination of the appropriate interchange point, but also 

appropriately called for a solution to "any related problems that may be necessarily incidental to a 

MP 6 0 interchange problem " IsL at 26 ) In granting relief to IPL, the Board further explained 

that "it was lits] intent in imposing relief at the Stout plant, -nciuding an interchange at mihoost 6, 

to ensure efficient and co. ipeiî 've service, including serve ̂  fom coal origins on ISRR." 

Decision No. 96 at 14. 

4. On December 1? 1998, IPL reoorted to ' le Boara that it had not had any discussions 

with CSX despite IPL's communications to CSX In Decision No 111, the board extended tha 

negotiation period tc January 19, 1999 

SUBSEQUENT EVENTS ^ M l f 

5 On January 6, 1999, IPL's counsel sent a letter to counsel for CSX, NS, and ISRR 

informing them that IPL had not yet received a proposal from any of *hem concernin'̂  MÎ  6.0 

issues. In that letter, we requested that the counsel inform their respective clients that IPL wished 

to resolve the mutter expeditiously and was willing to meet with their clients as soon as po?;sible. 

6. On January 7, 1999, Mr. John Moon, Manager Corporate Development for NS, 

met with IPL to discuss service to the Stout Plant. Mr. Moon to'd IPL that in order for NS to 

serve IPL's Stout Plant, NS would have to bring its locomotives .î d crews from Muncie or 



Lafayette, Indiana (z. one-way distance of at least 60 m-ios) in order to interchange with ISRR-

origin coal and move the coal train le';s than 10 miles. Mr. Moon explained tiiat A'hile it was 

operationally possible for NS to send a crew an^ locomotives such a long distance to serve 

IPL, NS would necessarily incur significant cos.s in doing so which would be much higher 

than Conrail now incurs with a local crew and engines. As a result, Mr. Moon informed IPL 

that although NS was willing t quote IPL a rate for ISRR-origin coal to the Stout Plant, it 

woultl not be ahle to quote a rate equal to or even close to the existing Com-ail rate to the Stout 

Plant. NS admitted that it would not be able to effectively compete w-th INRD for transportation 

of ISRR-origin coal to the Stout Plant. 

7 IPL also later leaxned from Mr. Moon (after he met with CSX and its 89-percent 

o\vned subsidiary FNRD the next day on January 8, 1999) that CSX finally agreed that the 

appropriate interchange poin' is the Crawford Yard. (This is consistent with an offer Tiade to IPL 

by CSX and INRD on April 21, 1998 (CSX-152) which stated that interchange would occur at 

the Crawford Yard for ISRR-origin coal, but not with CSX-16j, where CSX argued that 

Crawford Yard would not be an efTicient interchange point.) However, we were also told that 

any interchange at Crawford Yard would have to be "headlight to headlight " NS and ISRR have 

both told us that a "headlight to headlight" interchange would be vry inefficient and unnecessary. 

CSX has not communicated with IPL that it has a>jreed to interchange traftic at Crawrford Yard. 

8. IPL was also infonned by NS that, during NS' January 8, 1999 meeting with CSX and 

INRD, FNRD stated that, notwithstanding the Board's orders granting NS trackage nghts in thi-

proceeding, INRD v/ould not allow another railroad to use its Hne .and that it would not sigs any 

agreement granting truckage rights into the Stout Plant. Unfortunately, thii, may hz conect, 

because it is consistent with IPL'a lasi meeting with Mr. John Rickoff", Senior Vice President 



Marketing and Sales f - i iNRD, in which they made it clear that FNRD would fight the Board's 

decision granting direct access into the Stoat Plant INRD has even suggested to the Second 

Circuit, where its petition tor review of Decision Nc 96 is pending, that IPL's mot on to dismiss 

that petition should not be grantte because under those circumstances INRD mght have to defy 

..le Boi rd's Order ro as to be able to challenge it. 

9. Apart frum INRD's intransigence about another railroad's use of its line or its refusal 

to enter into a irackage rights agreement, which IPL understands the Board has the authoi-ty to 

order, it is evident that NS cannot serve the Stout Plant efficiently or competitively, from 60 miles 

away, fo ISRR-origin coal movements from the south. (NS did say, and IPL takes it at its word, 

that NS could serve IPL efficiently for wesiem or eastem coal laovements over its own lines and 

using trackage rights over CSX, because in those instances NS would participate in a substantial 

part of the movement as a line-haul cairier and not experie.s-e 120 miles of "dead-heading" and 

possible loss of crews due to time constraints ) 

10. The key to NS's inability to provide "efficient" and "competitive" service is that it 

does not and foreseeably will not have a presence in Indianapolis, unlike Conrail or ISRR. A loc?J 

presence is necessary to maint.'»in the service level of efficiency and competition. However, if the 

Board were to allow NS to assign the trackage rights it was provided by the Board insofar as they 

pertains to ISRR-origin coal or other coal from the south, the Board's intent could be achieved 

IPL belie\ es that NS should retain its rights for direct a':cess to the Stout Plant for coal 

originating from the westem or eastem states in order to preserve a similar degree ot competition 

which e:<isted prioi to the Conrail acquisition. 

11. Moreover, the Board in its wisdom in Decision No. 96 at 15, noted that rail raies 

to IPL's Perry K Plant could be effectively constrained by the threat of trucking coal from the 



Stout Plant to Perry K However, th's is possible oo'y if the Board retains effective competition 

at the Stout Plant. 

12. IPL informed tiie Board in its December 18. 1998 letter tiiat Conrail Tariff No. 

4611 presently ccntrols the transportation of delivery of ISRR-origin coal to the Stout Flant 

and will expire in Febraary 1999. At tiiat time, IPL requested that tiie Boa'-d remove tiie 

expiration date of tiie current tariff pending resolution of tiie matters conceraing transportation 

of coal to the Stout Plant. This was to assure the continuation of se'A'ice until this matter is 

resolved. In Decision No. 111. the Board provided tiiat IPL coulo again seek relief on Conrail 

Tariff No. 4611 if the issues affecting this movemeni have not been resolved by January 

19.1999. Decision No. I l l at 1. Clorly. these issues are not resolved. IPL again requests 

that relief. TI\e Board has the authority to ensure tiiat IPL retain continuity of service for 

ISRR-origin coal ui;?"! such time that the B.>aid's Order can be implemented, and for a 

reasonable time tiiereafter to allow IPL tc negotiate a new rate with tiie delivering carrier for 

ISRR-origin coal, whoever tiiat may be. In 'ight of tiie history of tiiis issue he refiisa' of 

CSX and INRD to implement tiie Board's Order. CSX's efforts to make IPL's alternative 

artangements inefficient, and NS's conclusion that it cannot efficiently serve IPL, I believe | | | | | | | 

tilis request to be reasonable. The elimination of the expiration date of the Conrail Tariff No. 

4611 is therefore critical to the continuity of efficient and effective transportation service to 

IPL's Stout Plant. 



FURTHER AERANT SAITH NOT 

if icbiel A. WeTvrer 

Subscribed aod sworo to before me 
thij ^ (Uy of Januaty, 1999. 

Notary Public /hA«:/f^ Al .n*'" 
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Ja-.uary 6, 1999 
CERTIFIED MAIL - RETJRN RUCEIPT R!:QUESTED 

Office of the Secretary 
C'.sc Control Unit 
Jrinance Docket No. 33388 
Suriace Transportation Board 
1925 K. Street, NW 
Washington, D.C. 204:3-0001 

ENViRCf\!MENTAL 
DOCUMENT 

'A 

ATTN: Elaine K. Kaiser, Environmei> .1 Project Director 

SUBJECT: Freedom of Intormation .'\ct Requrst for Draft Men on<ndum of Agreement -
Section 106 Complianc.- - Aiverse Efftrct on Hisioric and Cultural Resources 
re: CONRAIL's Enola Biancli of the Lo v G'ade Line, Lancaster Couniy, PA 

Dear Ms. Kaiser: 

I understand that your office is reviewing a draft MOA for ;he subi'..t p.operty, which was sent to 
you recentiy by the Penr...ylvania SHPO. I wrote to you on Jan..»r " 1998, informing you that the 
h istoric Preservation Tmst of Lancaster Couniy was an intervener is: a ca.;s related to the subject 
pi operty, which was then before Pennsylvania Commonweahh Court . The plaintiffs in '.hat case have 
s.nce asked the PA Supreme Court lo hear an appeal of the Commonwealth Couit decision. That request 
is pending. 

Your office ackr.u-A'ledged my letter, recognizing the Trust a.s an "interested oerson" rei.̂ tî •e to the 
hib toT the proposed acquisition of CONRAIL by Norfolk Southern Railroad and CSX Railroad. 

Also in my January 30, 1998 cone spon lence, I asked 'hat you con-;" ler ihc Hisioric Preservation 
T.i.st of Lancaster County an "interesieJ person" for purposes of the v. xiion 106 process in any 
administrative action relaliv3 to the subject property. I have been notified !jy Joyce Netlke, attorney for 
the plaintiff in this case. Friends of the Atglen-Susquehanna Trail, lhat she has received from youi 
office a copy of the draft MOA. 1 have net received notificaticn from your offieo relative to the MOA. 
Please send me a copy of the draft MOA >o that I may commeni as an interested person. 

On Janrary 12, 19)8,1 asked the Advisory Council on Hisioric Preservation and, by correspondence 
copies, the Keeper of the N '.tionai Rejj.ster of Historic Places, for a final determination of eligibility of 
the historic resource whicti is the subject of the draft MOA. In April, 1994, the .'̂ A SHPO detei-mined 
that the enlire property which makes up the fomer railroad right of way is eligible for lisling in the 
National Regisier of Historic Places, a deiemiin ition whu h the SHPO reversed on January 27, 1998 by 
limiting the eligibility detemiination to tiie ^mah 'lumber of bridges. I filed ur' administrative complaint 
v, -«h the PA SHPO as a result of this latesi "iimited" determination on March 25, 1998. There remains a 
disagreement abou* the n; •ure and scope of the hisioric resource beiween the interested persons in the 
case on one side, ar j the HPO and Conrail on the other. 

This disagreen -nt has never been seltled by ACHP or the Keeper, as requested, 'n a recent 
conv ̂ rsation with Ms. Charlene Dwinn Vaughn of the Advisory Council on Hisioric Preservation, I was 
told that) -ur office had nol rffsponded to the ACHP's request for information on this case. Has your 
oftlre begun consu'talion with the Advisory Council in this case? 
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It is -ny understanding that tne draft MOA you are reviewing considers only certum L ridges along 
thc fcrti.er railroad line ai eligible for National Register listing, and therefore the proposed mitigation 
measures arc limited to those structures. This unresolved disput- ''bout resource eligibility prohibits 
you from finalizinj^ your review and approval of the draft MOA in its piccent form. 

I request that since I gave proper notificauon to you regiuding my status as an interested person, that 
if I receive a copy of the J'-afi MOA, my review and comment period shor'd not be limited to the 
normal 30 day period to wiMch other i--'erested pe'- ons are subject. 

I look forward to hearing fr9m you. Please call if I can answer any questions on this matter. 

Sinc^^fjk^ 

1 IOOK rorwara to neanngjr^ you. nea 

'Executive Direetor 
cc: Joyce Netti-e, FAST 

Alan MuSbClman, President. Historic Preservation Trust 
Brenda Bam li. Director, Bureau for H.storic Preser\'ation, PHMC 
Brent GILSS, PHMC 
Chailene Dwinn Vaughn, ACHP 
Carol Shull, Leeper of ;he Nationa! Register, NPS 

Enc'osures: HFT ietier of January 12, 1998 to Ms. Vaughn, A C H P 
HPT letter of January 30, 1998 to Elaine Kaiser, STB 
HPT letier of March 25, 1998 to Dr. Brent Glass, PA SHPO 

mm 
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"17-291-S861 

January 12, 1998 

Ms. Cha lene Dwin Vaughn 
Advisory c. -mcil on Historic Preservation 
1100 Pennsylvania Avenue 
Suite 809 

Washington, r.C. 20004 

Dear ^'s. Vaughn: 
SUBJECT: Request for Detemination of Fligibility 

Adverse Effect on Historic and Cultural Resources 
Atglen Susquehanna Branch A.K.A. Enola Low Grade Line 

Fon. erly of the Pennsylvania Railroad, ca 1903 
Lancaster an Chesier County, PA 
PA SHPO ER No. 89-1632-042-B 
Conrail File No. MPAC-486 
Pennsylvania Public Utiiily Commission PUC Dockel No. A-OOl 11016 
Surface Transportat ".on Board (Formerly ICC) Docket No. AB-167 

(Sub-No. 1095X) 

I am requesting lhat your office »eview the enclosed conespondence pursuant to CFR 800(6) 
(e), regarding public requests to the Council. The Historic Preservation Trust of Lancaster 
County is an interested person in this case, as I interpret the referenced regulations. The Trust 
objects to the methods being employed by Consolidaled Rail Corporation, an applicant before 
t'.ie U.S. Surface Transportation Board, relative to the Section 106 process. 

The enclosed conespondence cleariy shows that the SHPO (Pennsylvania Historic '̂l and 
Museum Commission) revised ils evaluation of the subjeci resnurce in 1994, making il more 
inclusive and comprehensive than an eariier 1989 analysis and evaluation. The revised 
evaluation was based on more extensive informrtion made available to SHPO through sile 
work, research, and planning analysis, performed ty a qualified professional. 

Th.i applicani before the federal agency official, however, has refused to acknowledge the 
revived SHPO opinion that the entire railroad line, inclusive of all of the prop my thai had been 
puirhased, developed and, in essence, organized at about the tum of the 20ih Century for use by 
the Pennsylvania Railroad, is eligible in tolal fo- lisling in i.ie National Reg- ster of Historic 
Places. Rather, Co-rail has proceeded in this case, based on the 1989 determination by SHPO 
that only certain railroad bridges or crossings are eligible for the Nalionai Regisier. 
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Conrail's involvement with the Secaon 106 piocess has been limited only to those structures 
identified as eligible in the early evaluations and correspondence with SHPO, and for which SHPO 
has made a firdmg of adverse eff-ct. Please also note the rnclosed October 17, 1994 letter from 
SHPO to Cor.rail. which ':;ates, in part, that Conrail should notify your office of the finding of 
adverse effect of "conuibuting stractures' to the resource and to begin the consultation process. We 
understand that the your office to date '.ias not been ofticially notified in this case. 

Giv»;n these issues, I believe there is an appa'Cii; conflict or discrepancy about the scope and 
definition of the resource in this case. Thep.;fore, I an: requesting that your office notify the agency 
official anJ also seek a determi .af" .̂ n of eligibility regaraing the resource from the Keeper of ti.j 
National Register of Historic Places in the National Park Serviee. 

Thank you for you» attention to this malter. Please con'act me if you have any questions. 

Sincerely. 

Randolph J. Harris 
Executive Direetor 

Enclosures 

cc: Alan Musselman, Historic Preservation ""rust 

Note: copies :>f this letter hand-delivered to David C. Eaton, repre
senting Conrail, and Kurt Carr, representing PHMC on vJanuary 
13,1998 at a meeting at PHMC regarding Section 106 compli
ance. Copios also received by the following who attended the 
same meeting: Julie Nettke of FAST and F-AST counsel, Joyce 
Nettke, John Paylor and Rudy Husband ot Conrail, Michael 
Ranck, co unsel to HPT, Susan Shearer of Preservation Pennsyl
vania, and David DeKok, reporter. Harrisburg Patriot-iMews. 



Historic 
Preservation 

Thjst 
of Ul Gtster Comw 

Sehncr-El! cott .jii Hess Hoase 
125 North Prince .Street 
Uncaster, Pennsylvania i760.'̂  
7̂ -291-5861 

January 30,1998 

Oirice oflhe Secretary 
Case Control Unit 
Finance Docket No. 33388 
Surface Transportation Boani 
1925 K. Street. NW 
Washington. D.C. 20423-0001 

ATTN: Elaine K. Kaiser 
Envi T)nmenial Projcci Director 
Environmental Filing 

M 20 1999 
MAIL pZJ 

SUBJECT: EIS for Proposed Acquisition of CC'NR, tlL by 
.sorfolk SMulhem Railroad and CS:< Railroad 
Section 106 Compliance re: CONRAIL's Enola Branch of the Low Grade Line. 
L ancaslcr Couniy. PA 

Dear Ms. Kaiser: 

Please bc advised that the Hisioric Prescrvaion Trust of Lancaster Courl> '"̂  nr. intervenor in the suit, FAST v. 
PA Public 'Jlility Commission, in the Commonwealth Court of Pennsylvania, No. 3003 Cti. which deals 
with CONRAIL's abardonment of its property in Lancaster County. P/., the former Enola Branch of tl e Low 
Grade Line of the Pennsylvania Railroad. 

The Trust is also an "interested person," for purposes of the Section 106 process , in an administrative action rela
tive to this property, which has tx:en determined eligible, in lotal, for lisung in ih". National Register of Historic 
Places by the PA SHPO in April, 1994. 

Please consider the Trust an inieresivu person, pursuant to Seclion 106 and 36 CFR Part 800, in the subject case 
before STB. This correspondence is to notify you of c.ir interest in seeking compliance with the Seciion 106 pro
cess, and the protection ofthe historie and cu'tural resource, relative to the pending histori( orescvation condi
tion placed by STB on its abandonment action regarding the subject property. 

On January 12, i*)98,1 wrote to the Advisory Council on Historic Preservation, seeking a determinauon by the 
Keeper of the Nut.onal Register of the eligibility for NR listing of the subject resource. There is an apparent con
flict among the parties involved in t.̂ is administration action as lo llie scope and content of tlie historic resource. 
Enclosed is my letier to the Advisory Council. Piease also sec thc enclosed letter from tlie Curator of Transi\»rta-
tion of tlie National Museum uf American History, who attests to Uic signiflcance of lhe .<:ubject railroad prc^rty. 

Thank you foi the opportunity to comment on this action, which wili affect a resource of major hisioric and cultu
ral significance. Please call if I can answer any questions on this matter 

Sincerely, 

RandoI{̂  J. Harris 
Executive Director 

cc: Joyce Nettke 
Alan Musselman 
Brenda Barrett 

Enclosures: (ineluding required 10 copies) 
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March 25. 1998 

Dr. Brent Glass 
Executive Direclo-
PHMC 
P.O. Box 1026 
Harrisburg, PA 17108-1026 

Dear Dr. Glass: 

4r./ 

SUBJECT: Administrative Complaint - Seclion 106 Process 
Conrail Aban lonmcnt of the Enola Branch ofthe former PA Railroad 
-OW Grade Line, Lancaster and Chester Counlies. PA. 
ER 89-1632-042-U 

T*̂ e Historic Preserv uion Trust is deeply concerned about the apparenl lack of 
coiii,->liance by your s'aff regard:Mg PHMC's responsibilities under Section 106 ofthe 
NatioiHisioric Prcservatior \o, the Act's implementing regulations at 36 CRF 
Part 800. and the Pennsylvan,a nislory Code, 37 Pa.C.S. 

At issue are recent actions by > jur office relative to PI -MC's statutory res|.x}nsibility 
in the case uf the abandonment of the former Enola Branch of the Pcnnsylv.inia 
Railroad's L 'w Grade J lue by ConsoUdated Rail Corp̂ inition in Lancaster County 
an.. Chesier Couniy, This laMioad right of way abandonment case is a federal 
undertaking before ihe J.S Surface Transportation Boari and il is a Commonwealih 
action before the Pennsylvania F*ubhc Utiiuy Comi..ission. 

Pending resolution of this complaint, and pending agreemeni by all intjrested persons 
of the definition and scope of the resource in question, as discussed be cw, we request 
that thc consultation process bc su.spended in this case. 

Our complaint centers "̂n two points: 

1. lack of compliance with the peblic involvement rcquiren ents of the federal 
regulation, and, 

2. lack of compliance with Seciions 508 and 510 of the History Code, in light of thc 
case pending in Commonwealth Coun ''FAST v PUC No. 3003 CD. 1997. 

We contend the PHMC has not complied with the public involvement provisions of 
the Section 106 process by; 

• failing to respond to HPT's wriuen requesls seeking siatus 35 "interested person" 
and status as signator to a Memorandum of Agreemeni (MOA), both requests 
pu'-suant to the Regulation. (Please see foomote below). Also, HPT has not been 
given courtesy copies of relevant correspondence generaied by your office to Conrail, 
as part o*" ihe Section 106 consultation process. 

• nesolialing itie terms of a Memori*. dum of Agreement, and by dirccui.g your staff 
to develop mitigation measures, txjth witheut consultation with HPT, an organization 
which your staff apparently has recogni':ed as an "interested ixrson" in this case, 
pursuant to the Regulation, (see foomoie be.ow). 
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S .nilarly, it is our unucrstandint, rhat PHMC has nol not- Tied llic Friends of thi Atglen-Susquehanna 
Trail. FAST, of 'S i.ndividual request tor ••interested person" or .MOA signal A siatus. 

HPT and FAST (a Lancaster County-based, non-profit trail development organization) both have 
dcmonstrdted long-standing involvemcn. in efforts to preserve the subjeci railroad right of way as an 
historically-interpreted 'liking and bikin,- trail. Therefo the organizations should be considered 
"interested pwrsons" and signaiors to a ^ lOA, pursuant to thc Regulation. 

At:ached are copies of the corrcspondcr ce for which ht T has not received a reply or acknowledgement 
of receipt. They are summarized as foil iws: 

• three letters, dated Noveniber 25 1997, from HPT Executive Direclor Randolph Harris (i.e.. to 
you, lo David C. Eat n, counsel for Conrail, and to lhe Advisory Council on Historic Preservation) 
requesting lhat HPT be considered an "interested person" in '.iilj undertaking, as defined by the 
Regulation. In the same correspondence, HPT requested lhat it be considered a signer of a Memorandum 
of Agreemenl, should an MOA be drafted in connection with this case, since this undertaking is 
expecled to have an adverse etfect on a resource of national historic significance. 

1. FOOTNOTE: While PHMC has not responded in . ing to HPT's request for interesied 
person siatus. that siatus apparently has been recognized by your staff Through a separate 
request to your office. HPT was given a copy of a letier, dated December 3, 1997, from Mr 
Kurt Carr of your staff" to Mr. David Eaton of Conrail, which contains a vague reference lo "two 
parties that have asked for "interested person" status in consulf-tion for mis project." The parties 
are not named in the letter bul wc pres'-nie lhem to bc HPT and FAST. The copy of the PHMC 
letter to Conrail which we obtained dii. not include thc attached correspondence by the 
ur.-numed "interested persons." 

• A .January 12, 1998 letter Mr ilarris sent to M.s. Chanene Dwin Vaughn ol \he Advi.sory Council on 
Historic Preservation. This lelter was sent pursuant lo the regulation which recognizes pi blic 
involvement in the Seclion 106 process when a c nflicl exists as lo the identincauon of a historic 
resource and findings of effect on the resource by a federal undertaking. On January 13. 199h, ai a 
meeting at your office regarding this ca.se, Mr Harri.-; presented copies ofthis letter lo Mr. David C. 
Eaton, counsel to Conrail, and to Mr. Kurt Carr of youi s:''ff 

In his January 12 letier to thc Advisor)' Council, Mr Harris describes the reluctance on the part of 
Conrail to accept the February 24, 1994 determination of your office that the entire property which 
makes up the former Low Grade Line in Chester and Lancaster Counties is eli;.;ible for listing in the 
National Regisier of Historic Places. Conrail continues lo maintain that the historic resource at is.suc is 
limiled to only some of the bridges detemiined in 1989 by PHMC as being individually eligible for 
National Register lisling. Thc HPT letter of January 12 also requesls that the Advisory Council intercede 
in this case, and that us staff contact holh the STB and the Keeper of >iie Nalionai Regisier of Hisioric 
Places, in order to n-ake a final detennination on iJie Nalionai .-ivfeisier eligibility of the resource 
involved in this undenaking. 

Tliis leller to the Advisory Council should nave provided PHMC wilh sufficient notice that there is a 
confiicl conceming rcso'.:ce identification and finding of effect, fhis request lo the Advisory Council, 
and, by ex cnsion, to tiie K;cper of the Natior.ul Register of Historic Places, should have been sufficirnt 
grtjunds noi to proceed with the consultation process until all panies agreed to the exact nature' oflhe 
resource in question. In fact, at the Januaiy 13, 1 '̂ 98 meeling al your office, FAST and HPT, (boJi 
groups were represented by lc{;al counsel), arid wai: concurrence by a reprc.seniaiive of Preservation 
Pennsylvania. Inc., stated repeatedly that no suggestions for mitigation as part ofthe cons'.ltalion 
process coa'd be offered pending a delenninalion of the defini;ion ofthe resource. Wiihout agreement 
on the definition of the rc.source, none of the interested pr. rscns ean offer meaningful suggestions as to 
how to mitiga'e an adverse effect on the resource. 

These statements can be verified in the transcript of the meeling provided to your office by Mr. Eaton. 



March 25, 1998 Dr Brent Gluss Page 3 

We have obtained ihrough separate request a copy c*" Mr. Carr's letter of January 27.1998 to Mr. Eaton 
which discusses terms of a proposed MOA. HPT did not receive a coutesy copy of this letter, and was 
iherefore eliminated from consultation. 

Review by THMC Inconsistent With the Statute 

More importanUy, we find Mr. Carr's letier lo be ii . blatant disregard for PHMC's statutory responsibility 
under the Nalionai Hisioric Prc rvalion Act, and the Section 106 process. In his k tlcr, Mr. Carr states lhat 
PHMC has detemiined lhat it will "adhere to our previous requesi" (presumed lo be the 1989 detemiination of 
eligibility) and not corisider .he entire subject property as the historic resource in question, even ihough 
PHMC made a more inclusive determination in 1994 tl. - -gh the collection of more information jtxiut the 
significance oflhe resourc-e. Raiher, Mr Carr gives Conrail direction th.it consultation should be limitc.t to 
only thc five railroad bridges which were the subjeci ofthe 1989 determinalion of eligibility. Further, Mr 
Carr instmcts Conrail about mitigalion m.-asures lhal are wholly inappropriate al this point in the process. 
Mr Carr instnicLs Conrail lo document the five bridges "lu State Level Reconlation Standanis" and io contact 
Lhe Railroad Museum of Pennsylvania to discuss the oi'velopment of an interpretive display about the Low 
Grade line; i.e., because some of the bridges will be demolished, "the Enola Low Grade Line as a linea' 
resource" will be lost and, therefore, this "significanl rc.sour.e" should be recorded for the public. 

Not only does this PHMC directive subvert llie public involvemeni process mandated by federal statute, il 
also ̂ poa*s the potential for meaningful compliance wiu'' the History Code that may result from the pendin;' 
case tefore Commonwealth Court The opponunity for a more- preservat • n-focused decision by PUC, ifl^M 
case is remanded to PUC as requesled by the appellant, could be precluded by PHMC's January 27 directives 
to Conrail. 

It is in this inter-relationship of the court aciion and the Section 106 process that we believe your office is not 
complying with Seciions 508 and 510 of the History Code. These sections provide for interagency 
cooperalion and PHMC review, respectively. This is especially troubling since PHMC has gone on record in 
the PUC case as staling lhal the statutory responsibilities i . PennDOT and PUC under the History Code have 
not been met regarding thc abandonment of tlie railroad property. 

Finaily, we believe your slaff is setting a dangerous precedent in requiring a "State Icel," or limiled level of 
documentation for this nationally significant historic resource, as a mitigation against ils expecled demolition. 
Your office should require no less documentation th.m that which would be required by the Hisioric 
.\mcrican Er.gineering Reconl of the Nalionai Paric Service. Further, il also sets a dangerous precedent lo ask 
an ap ilicant lo explore additional mitigation sleps in the fomi of an interpretive display when the resource has 
not been defined and all interested persons and/or M DA signaiors have not discussed mitigalion measures. 

Again, we request that your office immediately suspend the attempts your slaff has made al consullaticn in 
tilis case. Thank you for you. attention to this matter 

Sincerely, 

Alan Musselman John A. Jarvis Micliael H. K mck, Esq. Randolph J. Harris 
President Past President Board Membci- Executive Director 

Enclosures 

cc: Janet S. Klein, Board Chair, PHMC 
David Eaton, Esq. 
Joyce Nettke, FAST 
Hon. Tem- Kauffmann 
Brenda Barrett, PHMC 
Kurt Can̂ , PHMC 
Caroline Boyce, "'reservation Pennsylvania 
Qiarlene Dwin Vaughn, Advisory Council on Historic Preservation 
Carol D. Shull, Keeper of the National Register, National Park Service 


