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( i ) On or before A p r i l 15, '?35. Commissions s h a l l pay 

to Railroad t.he difference between: ( i ) the BASE PAYMENT and the 

TRAIN-MILE LEASE FEE for the period commencing December 1, ISS t̂ 

and ending A p r i l 15, 1995; and (2) monthly charges of $30,664.83 

paid to Railroad under the Original Agreement, as modified by the 

Extension Agreements, duri.ng such period; and 

( l l ) For the period commencing A p r i l IS, 1995 and 

continuing u n t i l the expiration of t h i s Agreement, Com.missions 

s h a l l pay to Railroad monthly i n advance the BASE PAYMENT and the 

TRAIN-MILE LEASE FEE. 

(c) Payment of the BASE PAYMENT and TRAH'-MILE LEASE FEE 

(based on estimated tram-mileage f o r t.he f o l l o w i n g month under 

current schedules) shall be rendered no fewer than f i v e (5) days 

p r i o r to the f i r s t day cf each month by wire tran-j.er to R a i l ­

road's account as designated i n w r i t i n g t o Commissions. Should 

actual tram-mileage deviate from the estimated train-mileage on 

which the TRAIN-MILE LEASE FEE was based, the p a r t i e s s h a l l make 

such ad]ustments and payments i s h a l l be necessary to reconcile 

accounts. To f a c i l i t - i f i such r e c o n c i l i a t i o n of accounts. Commis­

sions shall provide to Railroad hy the tenth (10th) day of each 

month a statement of actual tram-mileage f o r the preceding 

month. 

(d) Upon Commissions' request. Railroad may agree to accept 

the BASE PAYME.NT for a l . or part of the period of t h i s Agreement 

m a lump-sum, with an appropriate discount r a t e applied, accord­

ing to such terms as may be agreed to by the p a r t i e s . 

Section 5.2. In addition to the paym.ents specified herein­

above. Commissions shall also pay tc Railroad monthly, w i t h m 

t h i r t y (30) days of demand when supported by appropriate documen­

t a t i o n , any amounts which Railroad s h a l l have f a i l e d to earn from 

NRPC pursuant to APPENDIX V (as i t mi.j from time t o time be 
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amended) of the Basic Agreement between R a i l r o a d and NRPC govern­

in g the o p e r a t i o n o f i n t e r c i t y passenger s e r v i c e over l i n e s of 

R a i l r o a d where such f a i l u r e i s a t t r i b u t a b l e t o the presence of 

EQUIPMENT, personnel, passengers, or p r o p e r t y of Commissions or 

of an OPERATOR or t o the operat .•'.on, normal o r abnormal, or t o the 

m a l f u n c t i o n , of the SERVICE. 

Se c t i o n 5.3. I n a d d i t i o n t o the payments a p e c i f i e d e l ­

sewhere i n t h i s A.RTICLE FIVE, Commissions s h a l l also p.iy t o 

.Railroad, w i t h i n 3 0 days of demand wher. supported by app r o p r i a t e 

documentation, any amounts which become due t o be so paid pursu­

ant t o the p r o v i s i o n s of ARTICLE TWO. Whenever i n t h i s Agree­

ment, i n c l u d i n g , w i t h o u t l i m i t a t i o n , the p r o v i s i o n s of ARTICLE 

TWO hereof, Cu;ramissions are o b l i g a t e d t o pay t o Ra i l r o a d the cost 

of any i t e m or s e r v i c e , i n c l u d i n g , w i t h o u t l i m i t t t t - t i o n , t.he cost 

of any i n s t a l l a t i o n , ma:ntenance, r e p a i r , m o d i f i c a t i o n , r*:r.ewal, 

change, removal, c o n s t r u c t i o n , assistance, r e s t o r a t i o n , salvage, 

replacement, supply, or the cost t o f u r n i s h . Railroad's '.est 

s h a l l i n c l u d e a d d i t i v e s as shown m the then c u r r e n t N o r f o l k 

Southern Schedule of Rates and Surcharges f o r . B i l l i n g r a i l r o a d s 

and Others f o r Use of F a c i l i t i e s , Services and Equipment, c u r r e n t 

cooies of which s h a l l be fu r n i s h e d t o Comm.issions. 

Se c t i o n 5.4. I n the event t h a t any c o n t r a c t governing the 

r e l a t i o n s h i p o f Commissions w i t h an OPE-RATOR contains p r o v i s i o n s 

s p e c i f y i n g a d d i t i o n a l compensation t o the OPERATOR contingent 

upon p a r t i c u l a r l e v e l s of schedule adherence i n the op e r a t i o n of 

the SERVICE, then, m a d d i t i o n t o the payments s p e c i f i e d 

elsewhere m t h i s ARTICLE FIVE, such payments s h a l l t J shared by 

R a i l r o a d and OPERATOR or. such terms as they may agree upon . 

S e c t i o n 5,5, I f R a i l r o a d i s at any time req-uired by order 

of a c o u r t or of any a d m i n i s t r a t i v e agency t o give the commuter 

r a i l s e r v i c e p r i o r i t y over Railroad's f r e i g h t o p e r aticns, and i f 

Commissions do noc accede t o immediate term.ination of t h i s 
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Agreement upon req-uest of Railroad, Commissions s h a l l pay R a i l ­

road, as l i q u i d a t e d dam.ages for i n j u r y t o Railroad's b-jsmess and 

the increased costs tc Railroad of transacting i t s business, 

S5.00 per minute of freig h t t r a i n delay occasioned by Railroad's 

complia.ice with such order f or the remaining term, of the Agree­

r.ent . 

Section B.S. Durmg the Agreement term, Railroad s h a l l keep 

f u l l and accurate records from, which Railroad's costs and charges 

are determ.ined. Com.missions may inspect and audit at t h e i r own 

expense and obtain copies of the accounting and operating records 

of Railroad pertaining to the SERVICE at any mutually agreeable 

time during regular busmess hours at Railroad's place of 

business where said recorcs are r e g u l a r l y kept. Such actions 

s h a l l not unreasonably i n t e r f e r e with the business or accounting 

functions of Railroad. F.ailroad s h a l l cooperate f u l l y w i t h 

Commissions i n the explanation cf the contents of said records. 

A l l charges s h a l l be deemed to .have been f i n a l l y accepted and 

approved by Commissions unless exceptions, i n writi.-vg, s h a l l be 

made the.-eto withm t.hirty-six (36) months a f t e r the submission 

or s'ac.h charges. Once a charge has been audited, that charge 

sha l l be considered closed and not open to f u r t h e r audit-

ARTICLE SIX - Maintenance 

Section 6 1 Subject to the provisions of Sections 2.8, 

2.9, and 2.10 hereof, and excepting force majeure. Railroad 

shal.l, duri.ng the term of th,-s Agreement, keep and maintain the 

TRACK-S m a condition which w i l l perm.it the operation of the 

SERVICE, Railroad does not guarantee the condition of the TRACKS 

or that the SERVICE 'will not be delayed or i.nterrupted. Failure 

or the part cf Railroad to m.aintain the TPACKS as required i n 

t h i s ARTICLE SIX shall in no event impose any l i a b i l i t y on 

Railroad, nor sha l l any such f a i l u r e absolve Commissions of any 

of the obligations imposed upon them by ARTICLE NINE hereof. 
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ARTICLE SEVEN - Clajms Ser%'ice 

Section 7.1, The p r o v i s i o n of claim.s handling service i n 

connection -with any aspect of the com.muter r a i l service s h a l l be 

the exclusi-^e r e s p o n s i c i l : t y of CoT.roissions, and i n no event 

s h a l l Com.m.issions cr any OPERATOR assert any r i g h t t c r e q u i r e 

prov.:.sion of such service from, R a i l r o a d or any a f f i l i a t e t h e r e o f , 

the terms of any p r e e x i s t i n g agreement between any OPEIATOR and 

Railroa d t o the contrar-y .notwit.hstanding. Commissio.:s hereby 

agree t o indemn;.fy, p r o t e c t and save R a i l r o a d harm.less agamst 

any cost c r expense f o r t.-.e p r o v i s i o n of cl^.im.s handling ser-zice 

which R a i l r o a d may mcur a t t r i b - u t a b l e t c t.-̂ e i n s t i t u t i o n , opera­

t i o n , m.aintenance, cr discontinuance cf the SERVICE and which i s 

sought t c be im.posed or. R a i l r o a d under the terms •̂"f such a 

p r e e x i s t i n g agreement. 

AF.TICLE EIC-HT - R a i l r o a d P o l i c e 

Section 6.: The p r o v i s i o n of the services of r a i l r o a d 

p o l i c e or law enforcement personnel i n c o r r e c t i o n w i t h any aspect 

of the commuter r a i l s e r v i c e s.-.ali be the exclusive r e s p o n s i b i l i -

t y cf Commissions, and m r.o event s h a l l Co;..missions or any 

OPERATOR asse.---t a.ny r i g h t t o r e q u i r e p r o v i s i o n of the services of 

such r a i l r o a d p o l i c e or law enfcrcem.ent personnel from Rai l r o a d 

or any a f f i l i a t e t h e r e c f , the terms of any p r e e x i s t i n g agreement 

between any OPEPATOr. and Rai l r o a d t o the c o n t r a r y not­

w i t h s t a n d i n g . Com.missions nereby agree t o indemnify, p r o t e c t , 

and save R a i l r o a d harmless against any cost c r expense f o r the 

o r o v i s i o n of the services cf r a i l r o a d p o l i c e or law enforcement 

personnel u i i c h R a i l r o a d may in c u r and which i s a t t r i b u t a b l e t o 

t)\e m s t i t u t i c . i , operat lo.n, ,-nainteo"^ance, or discontinuance of the 

SERVICE ar.d i s sought t o be imposed on Rai l r o a d under the terms 

of such a p r e e x i s t i n g agreement. 
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ARTICLE NINE - Risk of L i . i / i l i t y 

Sfectun 9.1. (a) Commissions s h a l l p r o t e c t , defend, 

indemnify, and save harmless Railroad from any l o s s , c o s t , 

expense, or l i a b i l i t y f c r death, personal i n j u r y o r p r o p e r t y 

damage, i n c l u d i n g the property and employees of R a i l r o a d , which 

i s a t t r i b u t a b l e i n any way to , or which i s exacerbated by, the 

i n s t i t u t i o n , operation, maintenance, or discon'-inuance of the 

commuter r a i l service over the TRACKS of R a i l r o a d , or t o the 

presence of cars, equipment, perso.nnel, c o n t r a c t o r s , agents, or 

passengers of Ccmmission'.> or on OPERATOR on or about the p r o p e r t y 

of R a i l r o ad. Com.nissions s h a l l indemnify and save R a i l r o a d 

harm.less under t h i f A.RTICLE whether or not such death, i n j u r y , or 

damage i s caused, i n w.hole or m p a r t , by the negligence, 

regardless of i t s character or degree, of R a i l r o a d , and whether 

the damages ar*; compensatory or exemplary; pr o v i d e d , t h a t t h e 

l i a b i l i t y of Commissions un.der t h i s ARTICLE s h a l l not exceed 

$200,000,000 (or such greater sum as may be r e q u i r e d by the 

p r o v i s i o n s of Sections 9.2 or 9.3 hereof] m any one calendar 

year. 

(b) To guarantee payment of t h e i r o b l i g a t i o n s under t h i s 

ARTICLE, Co-mnissions s h a l l , subject t o the approval and con­

t i n u i n g supervision cf the Department of Ge.ieral Services, 

D i v i s i o n of Risk Management o i the Comm.onwealth of V i r g i n i a (the 

" D i v i s i o n " ) , procure and at a l l times m.aintain a p o l i c y or p o l i ­

c i e s of l i a b i l i t y insurance w i t h annual aggregate l i i r i i t s of at 

l e a s t $200,000,000 (or w i t h such a d d i t i o n a l l i m i t s as may be 

reou i r e d bv the ̂ r e v i s i o n s of Sections 9.2 or 9.J hereof) 

covering the l i a b i l i t y assumed by Commissicns under t h i s ARTICLE. 

Such insurance may consis t , i n whole or m p a r t , o f a program, of 

sel f - i n s u r a n c e approved and administered by the D i v i s i o n , o r may 

co n s i s t , I I . whole or m p a r t , of com.mercial insurance. A l l 

insurance p o l i c i e s obtained by Com.missions pursuant t o t h i s 

Agreem.ent s h a l l be endorsed t c requir e t h i r t y (30) days p r i o r 
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w r i t t e n notice t o Railroad i f the p o l i c i e s are t c be terminated 

or modified during the ter-.r. of t h i s Agreement. Commissions s h a l l 

provide Railroad w i t h copies of a l l commercial or other insurance 

p o l i c i e s , .'.ncluding a l l current endorsements, carried by 

Commissions pursuant t o t.his Section 9.1, and a copy of a l l 

agreements, in c l u d i n g amendments thereto, between Commissions and 

the Divxsion r e l a t i n g t o the coverage, structure, administratj.on, 

or funding of Commissions' insurance program. 

(c) I n accordance w i t h Section 2.1-526.8:1 of the Code of 

Vi r g i n i a , the D i v i s i o n has established the Northern Vii-gmia and 

Potom.ac and Rappahannock Transportation Commissions Commuter Rail 

Operations L i a b i l i t y Insura.nce Plan (the "Plan"), a copy of which 

IS annexed as APPENDIX D. The Plan i s maintained by Commissions 

and adm.inistered by the Di v i s i o n i n accordance wi t h Section 15.1-

1358 of the Code of V i r g i n i a and constitutes a " l i a b i l i t y p o licy" 

for puvposes of t h a t Sectlc^n ana Sectiun 15.1-1364. The parties 

agree that im.plemen^ ation and maintenance of the Plan s h a l l 

f u l f i l l the o b l i g a t i o n s of Com.mi.5sions under t h i s ARTICLE NINE 

with respect to t.he procurement and maintenance cf l i a b i l i t y 

insurance. 

(dl I t i s a n t i c i p a t e d th.it Commissions, i r , f u l f i l l i n g t h e i r 

obligation tc obtain the insurance required by t r i s ARTICLE NINE, 

may purchase commercial insurance p o l i c i e s prcvidr'.ng annual 

aggregate l i m i t s , and that a claim or claims against such 

p o l i c i e s may reduce the available covercige i n any one policy year 

below $200,000,000. S.hould t h i s occur, and should claims paid, 

or reasonably expected to te paid, i n any one calendar year 

reduce the available coverage below $175,000,000, notice of s-ach 

fact shall be given promptly by the Division to Commissions, 

Railroad, and the OPE.RATOR. I f Commissions f a i l withm ten (10) 

days to restore t.he av a i l a b l e insurance coverage to a level of at 

least $200,000,000 (or such higher level as may be required by 

the provisions of Sections 9,2 or 9.3), the SERVICE and a i l 
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r i g h t s gra.nted Commissions u.nder ARTICLE THRSE of t h i s Agreement 

s h a l l im.mediately cease and s h a l l not be resumed u n t i l the f u l l 

$200,000,000 m insurance coverage (or such higher l e v e l as m.ay 

be r e q u i r e d by the p r o v i s i o n s of Sections 9 2 or 9.3) has been 

obtained. 

(e) The D i v i s i o n administers he Com'-'.uter R a i l Operations 

L i a b i l i t y Insurance Trust Fund f o r the purposes of implementing 

and funding Commissions' o b l i g a t i o n s under the Flan and t h i s 

ARTICLE NINE, i n c l u d i n g o b l i g a t i o n s under the CFAs. Commissions 

s h a l l arrange f o r a review by the D i v i s i o n of the f i n a n c i a l 

c o n d i t i o n of such Trust -und and the adequacy of commercial 

insurance and sel f - i n s u r a n c e maintained under the Plan from time 

t o time as uay be requested by Railroad. Such review s h a l l 

i n c l u d e w r i r t e n c e r t i f i c a t i o n to Railroad t h a t the Trust Fu.nd i s 

solvent and tn a t the Plan's insurance program i s adequate and 

a c t u a r i a l l y sound f o r the purposes contemplated by t h i s Agree­

ment I f , at any time, the D i v i s i o n determines t h a t the Plan i s 

not adequately funded, t.te D i v i s i o n s.hall promptly g i v e n o t i c e ot 

such inadequacy t o CommL-ssions, Railroad, a.nd. the OPERATOR. I f 

Commissions f a i l w i i h m ten (lO) calendar days t h e r e a f t e r t o 

provide funding i n amounts determined by the D i v i s i o n t o be 

adequate, a l l operations under t h i s --vgreement s h a l l immediately 

cease u n t i l funding deemed adequate by the D i v i s i o n and R a i l r o a d 

IS provided. 

(f ) T.he term "Railroad," as used i n t h i s ARTICLE NINE, 

s h a l l mclude not only N o r f o l k Southern Railway Company but a l s o 

I t s corporate a f f i l i a t e s and i t s and t h e i r r e s p e c t i v e o f f i c e r s , 

agents, and errployees. 

Section 9 2. At any t i n e during the term cf t h i s Agreement, 

Raiiroad may request a review of the number and cost of claims 

which have been made agamst the Pian, i n c l u d i n g the a c t u a l and 

p o t e n t i a l l i a b i l i t i e s mcurred oy Com.missions f o r death, personal 
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Commissions f a i l t o maintain the insurance reguired by t h i s 

Section f o r any reason (including u n a v a i l a b i l i t y of such insur­

ance] , e i t h e r party s h a l l have the r i g h t to terminate th:s 

Agreement by delivery cf w r i t t e n '"otice to the other party. 

Section 9.4. The r i g h t s granted to Commissions i n t h i s 

Agreement r e l a t e to use of the TRACKS of Railroad f o r the opera­

t i o n of TRAINS. As set f o r t h m ARTICLE THREE hereof, the CFAs 

have been entered i n t o between Comm.issions and Railroad (and have 

been extended by the terms of t h i s Agreement) conceming the 

construction, maintenance, use, and removal of certain a n c i l l a r y 

f a c i l i t i e s (scneduled m APPE.̂ DIX F cf t h i s Agreeme.nt) , 

incl u d i n g , among others, stations, platforms, canopies, parking 

areas, and depots, for t.ne accommodation of Comm.issions' 

employees a.nd, p a r t i c u l a r l y , passengers. I t is understood and 

agreed that the indem.nification and insurance provisions of t h i s 

ARTICLE NINE of t h i s Agreement shall apply with respect t o sue 

construction, maintenance, use, and removal by Commissions, any 

OPERATOR, i t s or t h e i r em.ployees, agents, contractors, pas­

sengers, i n v i t e e s , and the ce.neral public of-any such f a c i l i t i e s . 

Section 9.5. Comm.issions expressly understand and agree 

t h a t t.heir obligations tc indemnify Railroad and hold Railrcad 

harmless under the provisions cf t h i s ARTICLE NINE also extend t o 

and include the o b l i g a t i o n to indemnify and hold Railroad harm­

less from and against an-y and a l l damages (including exemplary 

damages), penalties, losses, fines, claims, liens , s u i t s , l i a b i l ­

i t i e s , costs (including clean-up costs), judgments and exper.ses 

(including attorneys , co.nsultants' , or experts' fees and expens­

es) of ever-/ kind and nature suffered by or asserted agamst 

Railroad as a di r e c t or in d i r e c t r e s u l t of or due to the presence 

cr escape of any hazardous m.aterials, substances, wastes or cther 

environmentally regulated substances on or from the TRACKS, a 

TRAIN, cr EQUIPMENT, or on or at property subject to a CFA, which 

presence or escape i s a t t r i o u t a o l e m any way tc , or i s exacer-
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bated by. the institution, operation, maintenance, or discontinu­

ance of the SERVICE over t.he TRACKS of Railroad or to the pres­

ence of Commissions' or any OPERATOR'S EQUIPME,NT, personnel or 

passengers on or about Railroad's property including property 

subject to a CT.\. 

Section 9.6. (a) Railroad s h e l l give notice to the D i v i ­

sion and to Commissions as soon as reasonably practicable 

whenever Railroad receives credible notice from any party t a a t ; t 

i s the in t e n t i o n of such party to hold Railroad responsible f o r 

an incident f or which Com.missions are p o t e n t i a l l y l i a b l e under 

Section 9.1 .hereof. 

(bt Railroad agrees: ( i ) to cooperate i n the defense of 

claims of which i t gives the Di v i s i o n notice hereunder; ( i i ) to 

allow the Division, w i t h i n i t s sole d i s c r e t i o n , to s e t t l e or 

defend any claim which f a l l s w i t h i n the l i m i t s f o r which 

Commissions .have agreed to assum.e r e s p o n s i b i l i t y hereunder; and 

( i l l ) t ^ execute a l l documents reasonably requirpd to enable the 

Division to recover amounts paid by t.ne Division on behalf of 

Commissions to persons other than Raiiroad. 

ARTICLE TEN - Labor Claims 

Section 10 1. Com.missions w i l l indemnify and hold harmless 

Railroad, .ts corporate a f f i l i a t e s , and i t s and t h e i r respecf.ve 

o f f i c e r s , agents and employees against any and a l l costs and 

payments, including, but not l i m i t e d t o , awards of benefits, .back 

Day, penalty pay, allowances, and awards of damages of any kind, 

however they may be denominated, and a l l a r b i t r a t i o n , administr.-a-

t:,ve, and l i t i g a t i o n expenses, a r i s i n g out of claims or 

grievances made by or on behalf of employees of Railroad or i t s 

corporate a f f i l i a t e s m connection w i t h the implementation, 

operation, or termination of t h i s Agreement or any C.̂A, whether 

under employee protective conditions imposed by a governmental 
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agency as conditions f o r that agency's approval or exem.ption of 

the SERVICE or t h i s Agreement, cr under a c o l l e c t i v e bargaining 

agreement. 

ARTICLE ELEVEN - A r b i t r a t i o a 

Section 11.1. Ar.y claim, dispute or controversy a r i s i n g out 

of or r e l a t i n g to t h i s Agreement, the parties' r e l a t i o n s h i p under 

t h i s Agreement, or a claim of breach of t h i s Agreement, s h a l l be 

determined by a r b i t r a t i o n by a single a r b i t r a t o r pursuant t o the 

applicable Rules of Practice and Procedure of T-he Private Adjudi­

cation Center, Inc. (an a f f i l i a t e of the Duke University School 

of Law) i n e f f e c t at the time t.he demand for a r b i t r a t i o . i i s 

f i l e d . The location of t.he a r b i t r a t i o n s h a l l b'5 at the Center's 

f a c i l i t i e s at the North Carolina Bar Center, Cary, North 

Carolina. The decision of the a r b i t r a t o r s h a l l be f i n a l and 

b i n d i n g . 

Service of process i n connection therewith s h a l l be made by 

c e r t i f i e d mail. In any j u d i c i a l proceeding to enforce t h i s 

Agreement to a r b i t r a t e , the only issues to be determined s h a l l be 

the existence of the agreement co a r b i t r a t e and the f a i l u r e of 

one party to comply with that agreement, and those issues s h a l l 

be determined sum.marily by t.he court without a :ury. A l l other 

issues s h a l l be decided by the a r b i t r a t o r , whose decis.ion thereon 

s h a l l be f i n a l and binding. There may be no appeal of an order 

compelling a r b i t r a t i o n except as part of an appeal concerning 

confirmation of the decision of the a r b i t r a t o r . 

ARTICLE TWELVE - Default 

Section 12.1, Failure on the part of Commissions or an 

OPERATOR to comply with the conditions of ARTICLE TWO s h a l l , i n 

the case of conditions related to safety of operations or to 

Comm...ss ions' agreement m Section 2.6 (a) of A'"<TIC^T TWO, immedi-
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a t e l y terminate the r i g h t s of access granted Commissicns i n 

ARTICLE THREE hereof and s h a l l , i n the case of any other condi­

t i o n s of ARTICLE TWO,, give Railroad the r i g h t to terminate such 

r i g h t s of access on ten (10) days p r i o r w r i t t e n notice. 

Section 12.2. Failure on the part of Commissions t o comply 

w i t h any of the provisions of ARTICLE NINE hereof s h a l l 

c o n s t i t u t e a default givmg r i s e to a r i g h t i n Railroad, on ten 

(10) days p r i o r w r i t t e n notice, to term.inate t h i s Agreement. 

Section 12.3. Failure on the part of Commissions 

immediately to replace any OPERATOR which becomes u.nacceptable to 

Railroad following notice delivered to Commissions by Railroad of 

such OPE.RATOR's unacceptability s h a l l c o n s t i t u t e a def a u l t g i v i n g 

Railroad the immediate r i g h t to terminate t h i s Agreenent. 

Section 12 4. Failure of Commissions timely to make any 

payment required to be made to Railroad under any provision of 

this Agreement shall constitute a default giving rise to a right 

in Railroad, cn ten (lO) days prior written notice, to suspend 

the rights of access ..anted Commissions in ARTICLE THREE hereof. 

a.f any such default shall persist for thirty (30) days, or if an-^-

such default of the sort provided for m this Section 12.4, 

having been previously cured, shall recur more than two (2) times 

duri.ng the term of this Agreement, then Railroad may terminate 

this Agreement on ten (10) days prior written nri:^ce. 

Section 12.3. Failure on the part of Railroad to comply 

With I t s obligations under ARTICLE SIX of t h i s Agreement s h a l l 

c o n s t i t u t e a default by Railroad g i v i n g Commissions the r i g h t t o 

terminate t h i s Agreement or. ten days p r i o r w r i t t e n notice. 

Nothing m t h i s Section 12.5 s h a l l a f f e c t any other l e g a l or 

equitable rett'sdy avaiiaoie to Comm.issions. 

ARTICLE THIRTEEN - No t i c e s 
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Section 13.1. Any report, notice, or other communication 

required or permitted hereunder s h a l l , unless otherwise speci­

f i e d , be i n w r i t i n g and s l i a l l be delivered by hand or deposited 

i n the United States mail, postage prepaid, addressed as follows 

I f t o Railroad: 

Manager, Amtrak Operations 
Norfolk Southern Railway Company 
Operations Ccntrc-l Center 
18 5 Spring Street, ."̂.W. 
Atla n t a , Georg: 30303 

[ t e l . (404)529-1737; fax. .'404)529-1645] 

I f to Commissions: 

Di r e c t o r of Operations 
V i r g i n i a Railway Exoress 
6800 Versar Centei Suite 24 7 
S p r i n g f i e l d , V i r g i i 22151 

[ t e l . (703)642-3808; fax. (703)642-36,20] 

Either party may change the address or o f f i c e r t i t l e at which i t 

s h a l l receive comm-unications and n o t i f i c a t i o n s hereunder by 

n o t i f y i n g the other party i n w r i t i n g of such change. 

AP-TICLE FOURTEE.N - Miscellaneous 

Sectior 14.1. Neither party s h a l l be l i a b l e to the other i n 

damages nor s h a l l t h i s Agreement be terminated nor a default be 

deemed t o have occurred because of any f a i l u r e to perform hereun­

der caused by a "Force Maieure" Each party w i l l be excused from 

performance of any of i t s obligations hereunder, except obliga-. 

t i o n s i n v o l v i n g t.he paym.ent hereunder of money to the other party 

or to a t h i r d party, where such non-performance i s occasioned by 

Force Maneure. Force Maieure s h a l l mean f i r e , earthquake, flood, 

explosion, wreck, casualty, s t r i k e , unavoidable accident, r i o t , 

i n s u r r e c t i o n , c i v i l disturbance, act of public enemy, embargo, 

war, act cf Cod, i . n a b i l i t y tc obtain labor, materials cr sup-
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p l i e s , any governmental regulation, r e s t r i c t i o n or p r o h i b i t i o n , 

or any other similar cause beyond t.he party's reasonable c o n t r o l . 

-Section 14.2. This Agreement i s being executed and d e l i v ­

ered m the Commonwealth of V i r g i n i a and s h a l l be govem.ed by and 

construed and interpreted i n accordance v.-ith the i n t e r n a l laws of 

the Commonwealth of V i r g i n i a . 

Section 14.3. A l l Appendices and Exhibits r e f e r r e d to i n 

thi- ^ Agreement are in t e g r a l parts of t h i s Agreement, incorporated 

by reference and made a part hereof, and s h a l l bind the par t i e s 

hereto t o the same extent as i f such provisions had been set 

f o r t h i n t h e i r e n t i r e t y i n the body of t h i s Agreem.ent. A l l terT\s 

defined i n the Agreement and t.he Appendices and Exhibits s h a l l . 

have the same m.eaning throughout the Agreement ana such Appen­

dices and Exhibits. 

Section 14.4. The A r t i c l e and Section headings herein are 

fo r convenience only, and shall m no way be held or deemed to 

define, modify, or add to the meaning, scope,..or i n t e n t of any 

provision of t h i s Agreement, 

Section 14.5. In the event t.hat any p r o v i s i o n of t h i s 

Agreeme.it i s found tc be i.nvalid or unenforceable i n any respect, 

the remaining provisions s.hall nevertheless be binding with the 

same e f f e c t as i f the i n v a l i d cr unenforceable p r o v i s i o n were 

o r i g i n a l l y deleted; provided, however, i f the d e l e t i o n cf an 

i n v a l i d or unenforceable provision m a t e r i a l l y or s u b s t a n t i a l l y 

a l t e r s or changes the r i g h t s or obligations of e i t h e r party under 

t h i s Agreement, eit.her party shall have the r i g h t t o terminate 

the Agreement on s i x t y (60) days w r i t t e n n o t i c e t c the other. 

During the pendency cf any such noti.e. the p a r t i e s s h a l l meet to 

reach agreement on new provisions to substi.-,ute f o r the i n v a l i d 

or unenforceable provision. 
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Section 14.6. The f a i l u r e of e i t h e r party to i n s i s t at any 

time upon the s t r i c t observance or performance of any of the 

provisions of t h i s Agreem.ent, or to exercise any r i g h t cr remedy 

m t h i s Agreement, s h a l l not im.pair any such r i g h t or remedy or 

be construed as a waiver or relinquishm.ent thereof. 

Section 14.7. This Agreement and each and every provision 

hereof are f o r the exclusive benefit of the p a r t i e s hereto and 

not f o r the b e n e f i t of any t h i r d party. Nothing expressed or 

im.plied herein i s intended or shall be construed to confer upon 

or to give to any person, f i r m or corporation, other than the 

pa r t i e s hereto, any r i g h t , remedy or claim under or by reason of 

thi.s Agreement or of any term, covenant or condition hereof, and 

a l l the terms, covenants, conditions, promises and agreements 

contained herein s h a l l be for the sole and exclusive benefit of 

the p a r t i e s hereto and t h e i r successors. 

Section 14.8. The r i g h t s and o b l i g a t i o n s of Railroad and of 

Commissions hereunder may be assigned only w i t h the p r i o r w r i t t e n 

consent of the other party, or i t s or t h e i r successors. 

Section 14.9. While i t i s understood and agreed that 

Commissions s h a l l act together m a l l m.atters a f f e c t i n g the 

SERVICE, reference to Comm.iss-ons s h a l l include either Commission 

and the r i g h t s a.nd ob l i g a t i o n s of Commissions hereunder shall be 

^cmt and several. 

Section 14.10. This Agreement has been executed m several 

counterparts each of which sh a l l be deemed to be an o r i g i n a l , and 

a l l such counterparts s h a l l together c o n s t i t u t e but one and the 

same instr'ument . 

Section 14.11, This Acreement shall not be terminated, 

amended, s-jpplem.ented, waived, or modified except upon execution 

: duly s.gned by both p a r t i e s h-^reto, unless 
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a specific provision of this Agreement otherwise perm.its one 

party to effect -such termination, amendment, supplementation, 
waiver, or modification. 
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IN WITNESS WHEREOF, Comm.issions and Railroad have caused 

t h e i r names to be signed hereto by t h e i r o f f i c e r s thereunto duly 

authorized and t h e i r seals, duly attested, to be hereunto a f f i x e d 

as of the day and year f i r s t above w r i t t e n . 

NORTHERN VIRGINIA TRANS­
PORTATION COMMISSION 

[Seal] 
A t t e s t : 

by: 
(Chairman) 

( t i t l e ) 
POTOMAC AND RAPPAHANNOCK 
TRANSPORTATION COMMISSION 

rseal] 
A t t e s t : 

by: 
(Chairman) 

( t i t l e ) 
NORFOLK SOUTHERN R'̂ .ILWAY 
COMPANY 

(Seal] 
Attest 

by; 
( t i t l e ) 

( t i t l e ) 

3S 
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EXTENSION OF OPERATING ACCESS AGREEMENT 

THIS AGREEMENT, made and entered i n . o as o f t h i s 1 2 t h 

day o f J u l y , 1996. by and between NORFOLK SOUTHERN RAILWAY 

COMPANY, a V i r g i n i a c o r p o r a t i o n , w i t h i t s p r i n c i p a l p l a c e o f 

bvisiness at Three Commercial Place, N o r f o l k , V i r g i n i a , 2 ' .0-2191 

( . . ^ i l r o a d " ) , and the NORTHERN VIRGINIA TRANSPORTATION COMMISSION 

and tho POTOMAC AND RAPPAHA.NNOCK TRANSPORTATION COMMISSION, 

bodies i - o l i t i c a.id corporate and p o l i t i c a l s u b d i v i s i o n s o f t h e 

Commonwealth o f V i r g i n i a , having p r i n c i p a l p laces o f bus iness a t 

4.550 N. . - a i r f a x D r i v e , Su i t e 720, A r l i n g t o n , V i r g i n i a 22203 and 

1549 Old Br idge Road, Su i t e 209, Woodbridge, V i r g i n i a 22191, 

• respec t ive ly ( c o l l e c t i v e l y "CoFumissions") ; 

WITNESSETH: 

WHEREAS, pursuant t o an agreement dated as o f December 1 , 

1994 between R a i l r o a d and Coramissfons (the "Opera t ing Access 

Agreement") , Commissions have operated r a i l comm-ater s e r v i c e over 

Ra i l rc^-d ' s li.ne f rom Manassas t o Alexandr ia , . V i r g i n i a ; and 

WHEREAS, unless, termi.nated e a r l i e r , the Ope ra t ing Access 

Agreement w i l l t e rmina te on J u l y I . ' i , 1995; and 

WHEREAS, Commissions wish to cont inue t o opera te o r have 

opera ted r s i l commuter se rv ice over the TPACKS (as d e f i n e d m the 

Opera t ing Access Agreement), and 

WHEREAS, R a i l r o a d i s w i l l i n g t o permi t con t inued use o f t he 

TRACKS and c e r t a i n r e l a t e d " a c i l i t i e s and se rv ices as s p e c i f i e d 

i n the Opera t ing Accesi- Agreement and h e r e i n ; 

NOW, THEREFORE, m cons ide ra t ion of the mutual covenants and 

orcm.iser. h e r e i n conta ined, the Par t i e s agree as f o l l o w s : 
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ARTICLE 1. The Operating Access Agreement s h a l l be extended 

fo r two years from July 15, 1996, and, unless terminated e a r l i e r 

i n accordance with i t s terms, s h a l l terminate automatically on 

July 15, 1998. 

ARTICLE 2. Railroad acknowledges that subetantial progress 

has been made towards development of the plan req-aired by § 4.2 

of the Operating Access Agreement. Commissions acknowledge that 

Railroad's agreement t o extend the Operating Access Agreement i s 

conditioned on Commissions' continued e f f o r t s , and those of the 

Commonwealth of V i r g i n i a , t o work d i l i g e n t l y to develop that plan 

p r i o r to the e x p i r a t i o n of the extension permitted by t h i s 

Agreement. 

ARTICLE 3. I n consideration of t h i s extension. Commissions 

agree to increase compensation due Railroad under the Operating 

Access Agreement, i n c l u d i n g but not l i m i t e d t o BASE PAYMENTS, 

TRAIN-MILE LEASE PEES and fees f o r SPECIAI., TRAINS ( a l l ac defined 

i n , and as may be adjusted or amended pursuant to, the Operating 

Access Agreement), by four percent (4%), e f f e c t i v e as of the date 

of execution of t h i s agreement, and by an additi o n a l four percent 

(4%) , e f f e c t i v e twelve months t h e r e a f t e r . 

ARTICLE 4, Except as modified above, the Operating Access 

Agreement s h a l l remain i n f u l l force and ef f e c t during the term 

of t h i s extension. 

IN WITNESS WHEREOF, the Conmissions and Railroad have caused 

t h e i r names to be signed hereto by t h e i r o f f i c e r s thereunto duly 

authorized as of the day and year f i r s t above w r i t t e n . 

NORTHERN VIRGINIA 
TRANSPORTATION COMMISSION 

By: 
( T i t l e ) 
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A t t e s t 

( T i t l e ) POTOMAC AND RAPPAHANNOCK 
TRANSPOKTATION COMMISSION 

A t t e s t • 

A t t e s t ; 

( T i t l e ) 

By 
( T i t l e ) 

CJ i t i e ) " 
NORFOLK SOUTHERN RAILWAY 
COMPANY 

By:. 
( T i t l e ) 
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SECOND AMENDED AND RESTATED 

NORTHEAST CORRIDOR 

FREIGHT OPERATING AGREEMENT 

Dated October l , 1986 

NATIONAI, RAILROAD PASSENGER CORPORATION 

("AntraJc") 

aad 
CONSOLIDATED RAIL CORPORATION 

C^Conrail") 

NRPC 2 P 0001 
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such p r o h i b i t i o n or removal and bear the ccst of any clains 

growing out of any improper prohibition or removal. 

Section 2.3. Freight Service Onerations 

(a) General. Conrail shall have the ri g h t to operate 

scheduled and unscheduled Freight Service on uhe NEC. The 

scheduled Freight Service is as set f o r t h i n Conrail's NEC 

f r e i g h t service schedule, as amended fron time to tiae i n the 

manner provided i n (b) below. Copies of such schedules and a l l 

amendments have been or w i l l be delivered to Amtrak. 

(b) Modification of Scheduled Freight Service. 

Conrail s h a l l have the r i g h t from time to time tc request, and 

subject to and i n accordance with the terms and conditions of 

t h i s Agreement, Amtrak hereby agrees to permit changes i n cr 

additions to the Scheduled Freight Service. The changes or 

additions requested shall be subject to the physical l i m i t a t i o n s 

of the NEC, to Amtrak's speed, weight and similar operating 

r e s t r i c t i o n s and rules cr safety standards, and to the needs of, 

and i n p a r t i c u l a r t o the adequacy, safety and efficiency of, 

Amtrak pa'isenger t r a i n operations and commuter service. . 

(c) Other Freight Service. At any t i n e , Conrail s h a l l 

have the r i g h t to request, and subject to and i n accordance with 

the terms and conditions of t h i s Agreement, Amtrak hereby agrees 

to permit, the opera*--ion of unscheduled Freight Service over the 

.NEC. Unscheduled Freight Service w i l l be subject to the l a s t 

sentence of subsection (b) above. Subject t.hereto, Amtrak agrees 
* 

- 6 -

639 
NRPC 2 P 0009 



to use i t s best e f f o r t s to accoactodats unscheduled Freight 

Service requested under t h i s Agreement i n an expeditious and 

e f f i c i e n t .?.anner. 

Secticn 2.4. Standards of ^Tformanee 

Amtrak agrees to use ;.ts best e f f o r t s co operate the 

NEC in an economic and e f f i c i e n t manner, w.nd shall nake every 

reasonable e f f o r t , consistent w i t h the expeditious, safe, and 

e f f i c i e n t operation of Aatrak passenger t r s m s and of comnuter 

service, to permit the operation of scheduled Freight Service i n 

accordance with the agreed-upon schedules, and the operation of 

Freight Service presented for movement at unscheduled tines as 

expeditiously as possible. 

Section 2.5. No Violation of T.abor Aĝ ppTngnt-c 

Conrail agrees that i t w i l l not require the performance 

of ser-/ices .hereunder by Amtrak, nor w i l l i t exercise i t s r i g h t s 

hereunder, i n a manner which would cause Amtrak to v i o l a t e the 

tems of or incur penalties, unless reimbursed by Conrail, i n 

connection with any then current labor agreement.? between Amtrak 

and any organization representing any of i t s employees. Aatrak 

agrees t.hat i t s h a l l : ( i ) as promptly as practicable, n o t i f y 

Conrail of any c l a i n that the requested services or exercise of 

rig.hts .has caused or w i l l cause such v i o l a t i o n or t.he incurrence 

f sucn cl2i=s cr penalties, damages, loss or l i a b i l i t i e s ; and 

( i i ) at Ccnrail's request and expense cooperate with Conrail i n 

- 7 -
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which r e l a t e t o the operation of the NEC during regular business 

hours of the location vhere such records are retained. Amtrak 

s h a l l r e t a i n or record on s i c r o f i l a a l l such books, records, and 

accounts for at least three years following the end of the period 

covered t h e r e i n or the period of t i a e required by Commission 

record r e t e n t i o n rules, whichever i s longer, except for TMS 

records which shall be maintained for six months. 

Section 3.7. Payment Disputes 

I n the event that either party shall disagree with a 

f r e i g h t cost statement or payment or settlement thereof, the 

party i n disagreement shall promptly n o t i f y and provide to the 

other party a w r i t t e n statement setting forth thc nature and 

basis f o r the disagreement and enumerating those aspects, i f any, 

of such statement, payment, settlement, or rietemination which 

a.re not i n dispute. Unless otherwise agreed, such undisputed 

amounts s h a l l be proaptly paid or refunded, and the parties s h a l l 

confer proaptly for t-he purpose of resolving the disputed amou;.t. 

I n the event the parties cannot resolve such disputed eimounts, 

the matter s h a l l be submitted t o a r b i t r a t i o n pursuant to the 

provisions of Section 4.3. Within 15 days after resolution of 

such disputed amounts, the amovmt determined to be payable sh a l l 

be paid w i t h i n t e r e s t as provided m Section 4-11. 

Section 3.8. Redetersination cf Condensation 

Sections 3.1 through 3.7 s h a l l fce the basis f o r 

compensation f o r the ^ez^rices and a c t i v i t i e s performed f o r , and 

the f a c i l i t i e s and equipaent provided t o , Conrail by Amtrak 
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hereu.nder, commenci.nq Cctccer 1, 1986, and conti.nui.ng u.ntil t.he 

parties have reached a new agreenent with respect to oonpensation 

or until t.he Interstate Ccnnerce Conmission has determined such 

compensation pursuant to t.he provisions of this section. At any 

time after April 1, 1991, either A.-3trak or Conrail may notify the 

other that i t wishes to negotiate redetemmation of the amount 

or method of computing the amount of payment for services and use 

of f a c i l i t i e s provided to Conrail .hereunder. in such event, the 

other party shall promptly negotiate with respect to such a 

redetermination. 

I f , within 90 days after the date of such notice, 

Amtrak and Conrail are unable to agree as to a new amount or 

bc.sis of compensation, Amtrak and Conrail s h a l l , at t.he request 

of either, jointly make application to t.he Commission under 

section 402 (a)(2) of t.he Act for an order determining appropriate 

compensation payable by Conrail for the provision of t.he services 

and use of Amtrak f a c i l i t i e s as are provided for herein. Until a 

new basis of compensation i s established, Conrail shall continue 

to nake periodic paynents to Aatrak in the manner and amount 

provided in this Article I I I . Any agreenent entered into or 

deternmation of compensation nade s.hall take effect on a date 

which is six nonths after t.he date on which notice was f i r s t 

given purs-uant to this section; provided, however, that unless 

t.he parties specifically agree to t.he contrary, no such agreeme.nt 

cr deternmation s.hall apply retroactively for a period that 
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exceeds 12 nonths (plus any anount of tine that an application is 

pendi.ng i n an active status before the Conmission pursuant to t.he 

f i r s t sentence of t h i s paragraph or i s pending review from a 

Commission decision before a court). 

Sgqt;on 3.9. Substitute Comoensat-^ nn 

b-o long as the Car .Mile Rates establis.^ed by Sections 

3.1 and 3.2 remain i n effect, i f , subsequent to October 1, 1986, 

Amtrak enters i n t o an agreement (other than an Excluded Agreenent 

as defi.ned below) with any ot.her r a i l r o a d or t h i r d party 

permitting such e n t i t y to provide r a i l f r e i g h t services over any 

r a i l properties comprising a l l or any part of the NEC on which 

r a i i f r e i g h t service i s then being operated by Conrail, Amtrak 

s h a l l give Conrail immediate notice of the Compensation 

Provisions (as defined below) .lontained i n such agreement. 

Conrail s h a l l have the r i g h t , exercisable by giving written 

notiue to Aatrak no l a t e r than 30 days aft e r receipt of such 

r o t i c e , to e l e c t to substitute the Compensation Provisions of 

such agreement i n t h e i r entirety f o r the Compensation Provisions 

contained i - i t h i s Agreeaent (such substituted Compensation 

Provisions being ca l l e d the "Substitute Coapensation 

Provisions*) . I n the event t.hat Conrail elects Substitute 

Compensation Provisions, Amtrak s.hall have, coaaencing A p r i l 1, 

1991, the r i g h t to request a redetemination of conpensation as 

provided i n Section 3.3 of t h i s Agreeaent, regardless of any 
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txeignc uperatir-' 

EXHIBIT A 

FREIGHT SERVICE ACREEMENT 

RESERVING AND EXCEPTING TO THE GRANTOR: 

1. The easement and r i g h t C"7reight Service 

Easement") contemplated for retention by the Grantor under 

the Final System Plan c e r t i f i e d by USRA exclusive against 

any and a l l persons except Grantee, i t ^ subsidiaries and 

successors i n inte r e s t , to operate upon the real property 

conveyed by this Deed to the Grantee ("real property") local 

and long-haul f r e i g h t service (including mail and express) 

and special t r a i n service to the f u l l extent required by ( i ) 

the Act, or ( i i ) the Interstate Conmerce Act or any future 

law of l i k e import, incxuding, without l i m i t a t i o n , to the 

extent so contemplated and so required, the exclusive ease­

ment and r i g h t : 

(a) to operate f r e i g h t t r a i n s , cars and 

locomotives; 

(b) sxibject to a v a i l a b i l i t y of space i n 

l i g h t of the needs of Grantee, except i n those f a c i l i t i e s 

occupied by Grantor as of t.he date of t h i s Deed as to which 

NRPC 2 P 0044 
644 



Grantor has no viable alternative, to occupy and use such 

portions of stations, buildings and other f a c i l i t i e s now 

upon the real property (and replacements thereof) and subject 

to availability of space in light of the needs of Grantee, 

to construct, operate and maintain additional or substitute 

stations, buildings and other f a c i l i t i e s , which are reasonably 

necessary or legally required in connection with the provision 

of freight service; 

(c) to use in conjunction with Grantee the 

presently existing railroad system telephone cable communication 

equipment and f a c i l i t i e s now upon the real property (and 

replacements thereof) and, subject to the availability of 

space, to construct, operate and maintain such additions to 

or substitutions for the presently existing railroad system 

telephone cable communications equipment and f a c i l i t i e s 

as are reasonably necessary or legally required in connection 

with the provision of freight service; 

(d) to i n s t a l l track connections for r a i l 

lines and trackage, now or hereafter owned, leased, controlled 

or operated by Grantor, contiguous or adjacent to the real • 

property to secure i t s freight customers or to connect with 

i t s r a i l properties; 

-2-
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(e) to provide a l l new and additional f r e i g h t 

service at any point along the real property; 

(f) to use appropriate portions of the main­

tenance of equipment f a c i l i t i e s now upon the real property 

(and replacements thereof) for the provision of maintenance 

of equipment service fcr equipment used i n provision of 

f r e i g h t service (including mail and express) and special 

t r a i n service; and 

(g) to have reasonable access over the real 

property co permit the exercii-e of the foregoing easeiTtents 

and r i g h t s ; 

the exercise of vhich such exclusive easement and r i g h t s h a l l 

be subject t o such terms, provisions, q u a l i f i c a t i o n s and 

l i m i t a t i o n s as the Grantor and the Grantee have agreed upon 

i n a c e r t a i n Northeast Corridor Freight Operating Agreement, 

dated March 31, 1976, as said agreement may be aunended, 

and as the Operations Review Panel established under Section 

702 of the Railroad Revitalization and Regulatory Reform Act 

of 1976 may impose; in return f or which exclusive easement 

and r i g h t , the Gran*-:vr shall pay the f a i r and equitable share 

of the cost to the Grantee of operating r a i l service upon the 

real property occasioned by exerr.ise of the Freight Service 

Easement, as deternmed by agref.ment between the p a r t i e s , 
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or, i n the event of the f a i l u r e of the parties to so agree, 

by the In t e r s t a t e Commerce Conmission under Section 402(a) 

of the Rail Passenger Service Act, as such provision may 

be amended; provided, that i n the event that the Grantor 

shali elect to abandon or assign the Freight Service Easement 

i n whole or i n p a r t , other than to a subsidiary, a f f i l i a t e 

or successor e n t i t y , the Grantee s h a l l have a f i r s t option 

to acquire such easement, or portion thereof, at the 

purchase price of one d o l l a r (§1.00); 
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r i g h t to reguest a renegotiation of th i s A r t i c l e V piorsuant to 

Sec t ion 5.17(a) , regardless of any inconsistent provisions i n the 

Subst i tuted Compensation Provisions. 

IK WITNESS WHEREOF, Conrail ahd Aatrak have caused t l i i s 

Agreeaent to be dxily executed by tbe ir respective o f f i c e r s 

tbereJinto duly authorized, a l l as of the day and year f i r s t above 

v j r i t t e n . 

A t t e s t : 
NATIONAL RAXIROAO 
PASSENGER C»RPORATION-

) I t s ; AcTlAJ^ ^ P/eW/j^gTUT-

,>.ttest: 
• • ••• *> 

...... . 
rARY, 

CONSOLIDATED RAIL COT JORAT .̂ON 

- 36 -
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*"RACKACE RIGHTS ACRfEMHT BSTWiSH 
KEH JZHSZ-i TRAMSIt CORPORATION 

AND THE CONSOLIDATED RAIL OORPORAtlOH 

This TRACKA3E RIGHTS AGREEMSNT (' Agre«menf) , effective as of 

October 1, 198A, is made between Hew Jersey Transit Corporation 

CNJTRANSIT'), an instruaental ity of the State of New Jersey, with 

o f f i c e s at P.O. Box 10009, Newark, New Jersey 07101, and he Consolidated 

R a i l Corporation ( ' C o n r a i l ' ) , with o f f i c e s at Six Penn Center Plaza, 

Pftiladelp.'iia, Pennsylvania 19103. 

WITNESSETH 

h-AZHZlS, the Northeast R a i l Servic* Act of 1981 (HrP.SA) directs in 

Sections 1136 and 1137 tftat Conrai l s h a l i convey to coswuter authorities 

r a i l properties used or useful in the operation of passenger service and 

reta in appropriate tracicage rights for i t s freight operations; and 

WVjTRlAS, in accordance with NERSA 51137 {S506(b)), the Parties 

hereto have executed a Transfer Agreement, dated Septenber 1, 1982 (SI.=ISA 

Agreement); and 

•fizZKt\S, in accordance with NERSA and tbe NERSA Agreeaent, i t is 

necessary to establish appropriate operating right's, maintenance 

responsibi l i t ies , and f i n a n c i a l arrangements between the Parties for 

continued operation of passenger and freight service over NJTRANSIT aad 

conra i l Rai l Properties and to supersede the freight Service Agreement 

between NJTRANSIT and Conrai l for Properties Acquired Sy New Jersey dated 

May 13, 1931; and 
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WHEREAS, the parties entered into an Interim Trackage Rights 

Agreeaent effective January 1, 1583, which by extension terminates 

September 30, 1964; 

NOW, THEREfORE, i.̂  consideration of the covenants, agreements, 

representations, and warranties contained herein, and intending to be 

legally bound, NJTRANSIT and Ccnrail agree as follows: 
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SPECIAL STUDY No. 2 
CAMDEN - TRENTON RAIL CORRIDOR NJT-20-P 

TRENTON STATION PARK Sc RIDE MP33.2 

PENNSYLVANIA TRENTON SOUTH MP31.9 

BORDENTOWN PARK ?£. RIDE MP27.1 

ROEBLING TOWN CENTRE MP22.9 

FLORENCE PARK Sc RIDE MP21.4., 

BURLINGTON PARK <k RIDE MP18.9 
r. ^ ^ BURLINGTON NORTH 

BURLINGTON SOUTH MP 1 7 . 0 M P 2 0 3 
BEVERLY MP14.2 

RIVERSIDE MP1 1.8 

RIVERTON WP8.3-

3URUNGT0N TOWNE CENTR: 
MP1 7.4. 

DELANCO MP12.8 
CAMBRIDGE MP10 

OEUVIR MP5.0—i« •PALMYRA MP7.4 

•ROUTE 73 PARK Sc RIDE MP5.9 

CAMDEN - RAND 'RANSPORTATION 
CENTER PARK Sc RIDE MPO.7 

I 
LEGEND: 

(?) PROPOSED STATION STOP 

\a\ DROPOSED PARK Sc RIDE STOP 

EXISTING ^RACK 

NEW JERSEY 

000380 

FIGURE 1 

677 



-70-

IN WITNESS WHEREOF, the Parties to this Agreement, by their 

authorized rer"*re-.tatives, hereby cause this Agreeraent to be 

executed this 5/V4A day of F - ^ h r u \ i ^ - ^ 198/7 

ArTEST: 

ATTEST: 

CONSOLIDATED SAIL CORPORATIOM 

HEW JERSEY TRANSIT CORPORATION 

BY: 

/ 

NEW JERSEY TRANSIT RAIL OPERATIONS, 
INC.: Acceptance by NJTRO of NJTRAHSIT 
Assignment 

BY ( 

The afri.ementioned Agreement has been reviewed and Approved as to 

form only. 

IRWIN I . KIHKSLHAN 

Attorney, General of New Jersey 

Vii 
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FULZJSl SERVICE AQREQIEMT 

BSTREEH 

THB TOUSDO~tERIIINAL RAILROAD COMPANY 

AND 

TBB NEir y08S CENIML BAIIBOAD COHPABT 
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THE HEff rORX CEHTRAL RAILROAD COMPAMY 

T5IS AGRHSLOT, Jtadd thl^j^.t^dfij o: _ jnti»TT . 153 2 

b«fc«e«Q-T38 TOLS^lO^TSUm^ COAlPANy, hereinafter called 

Compaacr** «ad THB MEW YORK CEHBUg, RAILROia) 

w fcsr^lnaft r cr.. r - > Centr>l_CttBpMiy CCMPAHT 

V7irKB3aS7H: 

. PSSREAS, tha Central Co-.: .l';crr'>a to tiae .fr.s Zrazks, 

f a c i l i t i e a aad 3«rvico» of tte ^crai.-uil ijaayany ia tha Interchar?, 

of certaia t r a f f i c be'-̂ 'eon tko ctld Central Ccrpanr-L-

tracks nnd the track* of other r i M r r - '• . '.-lv;- «firec^ tr-̂ -cic co-nec-

t lca with the Teralnal Company: 

TEERZPORE: 

(ii) In ccr-Jderatlor • :> cov̂ :n.'.:-f;3 and j-roanents hsrsla 

contalaad I and apua tha te^a* i-xU condlL^ona hereinaf tor stated;, the* 

Termlaai-Qmpanj agreea to furnlah to the Central Coapanj 
• i . 

the f a c i l i t i e a and servlcea hereinafter centlonadp and granta to the 

Central Cocapaay, subject to a l s l l a r granta to and agreo« 

jBonta.'heretofore or hereafter sinde with other rallroada^ th.2 right 

to tuie the traclcj of the Teralnal Cojnpery; hereinafter aaoe':i'^i!» 

reforrerl to aa the "Jo 1.it Section""., fc -vx}-c4e of noTing a. ch 
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iattrchange traff ic ' in co-eptiratio-.i with the Temlnal Cot̂ pâ Ty, 

(h) The right hereby granted ahall not be e.tcluaWe hut 

a t a l l be oontasporsnso-ia r/lth th^ rl -ht of the Tominal Coc^any 

to xaa Itfl tracka in t̂ e son-lnct of ita r-.n- solo b^zalneaa, and 

auch right of the Central CompKin «hall further be subject 

to aad be exercised in coimoc with such righta aa nay Loretcfore 

^® granted to ar»y other railroad comptny or compan-

.J.e» it''^ uae bf aaid tracks, facliltlea aad sw.cea, 

' ^9^^^;^.'^^^'^ granted to the Cantrtil Comrnna u 

aolely for the naaaaî e of Ita engines a.-ul tra io , , Ux fiontlm^ 

novfitatpi^ over the tracks of the Temlnal Cor.pany between the 

Central CsgTrnTry nnrt t:hfl ô ^̂ *̂  c«:.ip4niea Ijavln^ dir&ct tr-cJc 

coniiactlon with the Tdin^nal COî ipdiv/, n̂̂ i i - .ai l icclcd/» only in -

•.erchangi» traffic deatijwd beyoiid roi«^r«o, ohio 

id) "Joint Soctloa', aa Ui,ed lii LrJi 6.-.eoiient^ i;iaa*i* auch 

j.art of tbe track or tracks of the Terminal Company aa cay be naed 

for th« paaaaga of any train of tha Cen trail _C(»pany.- ee auch 

train I s harelr.after defined, :-..::!r.r:r- at r.'n̂ . point Vn,-e -̂uch 

tram oiitera u^.. ;iuch track cr i-.ac:-:a, ..r.cir.i "htf̂ 'o lr , . -.iy 

jaaae,^ aad continuing ahiia auc- ^iiy part uxergor.. 

• ( • ) file Terriaai Company u:,a.ll-IUL-.-C -.ni^ und .-^XCTTISIV;. 

Ci^ge aad costrcl i f jha op*rA*.;.;,ii <;nd .-/.Intrr^nje ol' the Joint 

p-?ctlon, tl>e XJ3* of v.'.iih Is ; - i ; -by . .-.r.od -.a thc Ceatrel 

Coapat^, and dJwh op-iroZio^ an- - r : ^ s'u IS a t t h e s o l e 

sxpdaae or Lhe -.'^r::!-!:: Cs::^-;': 

: Jdi'ora "o such rri*..;.; -.. '.-

Ceatral 
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PULLER SERVICB AOHZEKBHT 

SETHSEE 

THE TOLKPO TERlCtHAL RAILROAD COMPABY 

AHD 

TBB PEHVSZL7ANZA RAIZAOAD COMPAHY 
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THE PENNSYLVANIA RAILROAD COKPAIir 

J . , 

.jJaiUfl^X-
b'itWaea'?^~TOLE!)0 TErffljr.lL F./.T-~o.'D COi'?.'.»iT;. hereinafter c i l led 

"-iie Terminal C«parTy% and THE.PEKNSYllVAHIAJUlLaDiaJI(a£PAia_ 
- herulTi.*,' . PennayIvania Conpany, 

•';rrNES3BTH: 

WZEREAS; tho pennaylvania 

fa':l\l*'ioa and serviess of the 

ol* c-jTtuln tr=:"rio bstveen ti . 

'jcks und thc t.-tclta of ott'.t r 

''. Pennsylvania 

0 to U3fl ths ZT-:.".'::. 

r̂ 7 in t}'.e Int2rch2r:i;* 

Ce-panj' 3 

l.':Z direct tr;:,ir .--.-v.ec-

t .:n with the Tcrrt-.:al Coẑ par; j not only for tbe purpose ejtpreasad in 
tftis agreement but also for the handling of any t ra f f i c orlglnatinK at 

T3ER2F0i3: (or destined to City of Toledo, excepting to andfrom 
induatriea located on aaid Toledo Termlrsl Tiailroad 

(a) In r?r.-l'ieratlon cf '.h--" covrtmrta and egrcecsnt* . . ; r ; i ; i 

contained aad uyoa the terae and conditions hereinafter atatsd... tha 

TJrmiaal Company agresa to furn'.ah to tho Penaay lyn i j^ Coapany 

the f a c i l i t i e a and aerricss t-r.-•;:.-f * .- Z Irmiiij znd {^ants to the 

penaeylvania Companŷ  BUb;p<"f t*-- ;''-.r ;.:riints to and ai^ree-

n.'.-.ta -heretofs-'o ?r hereafter nade with o*:!.-'-' raiiroadSp th; rl:.ht 

t') uae th-a tracka of the Terxln''.! Coar'Tyj hereIrjaf ter aor.atlsea 

r-jlerred to a3 the "Jpi.^t Sut-tir,'-.'̂  f<...- u.-.i purpoj* »f aov .r.-;, 3 • .-h 
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ln..<,rch»ngo t r a f r i c in co^cp.ru.ioa . U h the Terminal Ccopany, 

(^) The right hereby prantM ahall r.ot bo exclualre but 

*h..U b.v oonte^ornnsouB -.-rith ri^ht of the Terminal Conpany 

t , use ite tracks l.n the con-.c: cf ita c ^ , sole bualr.eas. and 

such rl^ht Of thc Pennsylvanla_ccn.r.ny ,haU further be subject 

to and oe exerclaeti. In connor. uith sv-.-h rights a , nay hertL.fore 

o:? hereal'ter bo granted to ar.y pth«T. railroad company or eenpaa-

le••lIT*^^arus• of aaid tracka, fac i l i t i ea and aervicea, 

ic) The right ao granted to th« Pennsylvania ^ la 

aolaly for the naaasge of ita ^ngl̂ ioa and t r a i n . , m continuous 

moTeaent, oyer the tracks of the Temlru.1 Ccmpany betwaen the 

Pennaylvania_co.na.,y mn, . h . nr , ,^ ^^^ .^ ^ ^ ^ ^ .^^^^ 

connection wl'jh tbe Tei-minal Co^ijji.y, 

•<wKrertenc«s--tt'B3rf ir-deetrfied-eeyr.'rzl-i'rV-.-r- (^'n-i^ 

(d) "Joint ooctioa'p as u^ed i:i -.hia a.sreo-.aat, uean.i auch 

part of the track or tracks ol" t.he Tenninal C=«pany as cay he used 

for tha paeaago of any train of tho Pennaylvsnla Companr. aa such 

train ia hereinafter defined, v-.;;.r.n:rr ut t.ho point whore =uch 

tvaln outers upon auch track or f;i-.icks, ,r.d-.r^ „he:-e i t Ucvo. 

a«ae, and contiauing »hUe auci. ti-uin is upon any part tiiei^of, 

. (e) Th« Tei-rilrjil Cunpajy . - •^ i i -»e1ii.iv« 

cî argo aad ooiiti'cl ui' ofo . . >. ̂  • 
* * - - . . . » - . l u ^ . i t . 

Section, th« ua** o;- tch li :,• 

Ccci^nj, sjid dv-wh JJ';;-•.t;.via cj-.. 

•:;:?3U80 0- :ha .:;sr:;l.-.s\ 1 C.;. .. 

c;-.-!:'ora to 2u ;-3!ij.-i...M<! : ... 

CCKpany amy f i ^ tlr.c to tlr.'y 

Penasylvtoia 

•' : t'c-.ri 301.-

PennsylyeniA c........- . • .i n 

.1 1 
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?>Tm-OPERATINg AGREEMENT RJC-oo-p 

This Agreement is made and entered into this 26= day of -̂̂ .̂.̂ ^cc.̂  . 1996, 

by and among R. J. C0R»/IAN RAILROAD COMPANY/WESTERN OHIO LINE 

(hereinafter "SUB-OPERATOR") and the SPENCERVILLE-ELGIN RAILROAD, INC. 

(hereinafter "SPEG" or "OPERATOR"). 

WTTNESSETH: 

WHEREAS, SPEG has been granted pursuant to contract with the OWNERS, the 

rights to operate a line of railroad that extemls from Lima, Ohia Mile Post 54.4 to 

Glenmore, Ohio Mile Post 84.2 and covering approximately thirty miles (hereinafter the 

"Line"); 

WHEREAS, no freight rail service has been conducted on the Line since 

November of 1993; 

WHEREAS, SPEG desires to facilitate a restoration of ftieight rail service on the 

Line in accordance with the terms of this Agreement; 

V^HEREAS, SUB-OPERATOR is willing to provide freighl rail service on the line 

in accordance with the terms and conditions of this Agreement; 

NOW, THEREFORE, the parties agree as follows: 

Section 1. Derinitions 

When used in this Agreement, the following capitalized terms shall have the 

.1-
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RJC-OO-P 

meamngs set forth below: 

"Freight Rail Service" shall mean a provision of common carrier freight rail 

service on the Line by the OPERATOR. 

"Line" shall mean the line of railroad between Lima, Ohio (M.P. 54.4) and 

Glenmore, Ohio (M.P. [84.2]), a distance of approximately 29.8 miles, which line shall 

include without limitation the followin*: *̂ tt right-of-way; rail line; buildings; structures; 

facilities, if any, except engine house at Ohio City that are subject to the Agreement 

between SPEG and the Van Wert County Pon Authority and the Pon Authority of Allen 

County, if any; leads; spurs; turn-outs; tails; sidings; team tracks; signals; crossing 

protecuon devices; railroad communication systems; poles and all other operating and 

non-operating appurtenances o vned by OWNERS that are situated on or adjacent to the 

rail Line. 

"OP'iPATOR" shall mean the Spencerville-Elgin Railroad, Inc. 

"SL^-OPERATOR" shall mean R. J. Corman Railroad Company/Western Ohio 

Line. 

"OWNERS" shall mean the Van Wert County Port Authority and the Port 

Authority of Allen County. 

Section 2. Grant of Operating Rights: Use of Line 

Subject to the tenns and conditior;s of this Agreement, SPEG hereby grants to 

SUB-OPERATOR thv exclusive right to conduct Freight Rail Service on the Line, 

000002 

660 



RJC-OO-P 

including but not Umted to the right to operate trains, locomotives, cars and equipment 

with its own crews for its account. The OPERATOR also grâ its to the SLB-OPERA­

TOR the non-exclusive right to use the Line for any other purposes, provided that such 

other uses shall not conflict with the provision of Freight Rail Service on the Line. The 

OPERATOR covenants not to operate or grant any type or form of non-freight railroad 

operating rights to third panies on the Line. 

Section 3. Freight R îil Service To Be Provided 

Subject to the terms and conditions coniainet*. herein, SUB-OPERATOR hereby 

agrees to provide Freighl Rail Service on the Line in accordance with the Description of 

Service attached hereto as Exhibit 1. 

The operation of the Line shall be subject to the exclusive control of SUJ-

OP.iRATOR, provided that SUB-OPERATOR shall operate the Line under reasonable 

rules established in accordance with its practices on the rail lines that it owns and 

operates. 

In addition to the other terms and conditions of the Sub-Agreement, SUB-

OPERATOR's obligation to provide semce on the Line is contingent upon the OWNERS 

and the Ohio Rail Development Commission (ORDC) securing authorization in writing 

for salvage of the secondary main li.ne track material in accordance with this paragraph. 

SUB-OPERATOR sb'Ul designate to OWNERS track and improvements on the secondary 

main line to be left in place and excluded ft-om the salvage project. SUB-OPERATOR 

-3-
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RJC-OO-P 

understands that the salvage project must be placed for bid by the OWNERS and the 

successful bidder shall be chosen in compliance with law. As pan of a proposed upgrade 

program, provided that the OWNERS receive authorization to salvage the secondary 

mainline track as described in Section 3., SUB-OPERATOR shall make a Five Hundred 

Tnousand Dollar and no/100 ($500,000.00) upgrade to the remaining line comprised of 

labor and materials, and equipment on terms and conditions to be mutually agreed upon 

by all parties. 

Section 4. Maintenance 

After upgrading the line with funds from the Federal Railroad Administration, 

SL^-OPERATOR, at its own expense, shall maintain the Line in such a manner as to 

keep it in FRA Class 2 condition. In the event SUB-OPERATOR fails to maintain the 

Line to the prescribed condition, SPEG may, or. Thirty (30) Days' notice, tenmnate this 

Agreement, or at OPERATOR'S option, perform such maintenance at its expense and 

recover from SUB-OPERATOR the reasonable cost of restoring and maintaining the Line 

to its upgraded condition; provided that if OPEP-ATOR chooses to maintain the Line at 

a level higher than its present condition, such maintenance costs shall be bome solely by 

OPERATOR. SUB-OPERATOR will notify the Federal Railroad Administration that it 

is responsible for maintenance of the Line pu«UJ»:»t to 49 C.F.R. § 213.5(c). 

SUB-OPERATOR shall maintain the lease property to comply with all federal, 

state or local laws and regulations, and specifically agrees that weed control and crossing 
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RJC-OO-P 

maintenance will avoid all nuisance. 

Section 5. Additions nr Alterations 

With the concurrence of OPERATOR, SUB-OPERATOR may make any changes 

in and/or additions to the Line, which il deems necessary or desirable for the safe, 

efficient, and economical use of the Line for Freight Rail Service. Any such changes in 

and/or additions to the Line shall be made by SUB-OPERATOR and payment for such 

changes and additions shall be agreed upon by the parties. Without limiting the generality 

of the foregoing, the parties have agreed to the alterations described in Exhibit 2, hereto. 

Section 6. Insvrapgg 

SUB-OPERATOR shall procure and maintain at full force and effect during the 

term of this Agreement a po.icy or policies of insurance covering any and all liability to 

which SL^-OPERATOR is or may be subject under this Agreement. Such insurance 

shall provide limits of five m'Uion dollars ($5,000,000.00) per occurrence but may be 

subject to an annual aggregate limit of five million dollars ($5,000,000.00) and a per 

occurrence self-insured retention of not more than one hundred thousand dollars 

($100,000). Within thirty (30) days, SUB-OPERATOR shaU provide OWNERS with a 

certificate of insurance providing proof that the insurance required under this section has 

been issued and is in full force and effect. OPERATOR shall be notified immediately of 

any changes in this insurance coverage contained here. 

-5-
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RJC-OO-P 
Section 7. Regulatory Approval _ 

OPERATOR shall take all reasonable action necessary to renew or revalidate m 

modified rail cenificate or to obtain a new modified rail certificate. Thereafter, 

SL'B-OPERATOR shall obtain a modified rail cenificate from th'j Surface Transportation 

Board, pursuant to 49 C.F.R. § 1150.21, for operation -.f the Une. 

Within ten (10) days ofthe filing of the Modified Certificate by SUB-OPERATOR, 

OPERATOR shall, at its sole expense, seek to formally terminate whatever remaining 

authority Indiana Hi-Rail Ccrpcration (IHRC) may have with respect to operations on the 

Line. 

Section 8. Term: Default Termination 

This Agreenent shall have a term of two years. In the event of any failure on the 

pan of the SL'B-OPERATOR or OPERATOR to comply with any of their obligations 

containei in this Agreement and the continuation of such failure for a period of thirty 

(30) days after receipt of notice thereof from the other party, the other party shall have 

the right, at its option, to declare a default. Upon giving the party in default an 

additional notice of thirty (30) days and an opportunity to cure the default, party not in 

default may tenninate this Agreement. 

The right to tenninate shall be in addition to other rights and remedies provided 

hereunder as well as those available at law or in equity, including claims from money 

damages and specific performance, which remedies shall be cumulative. 
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Section 9. Liabilitv 

Whenever any loss of, damage to, or destruction of properry, or injury to or death 

of any p>erson or persons resulting from, arising out of, or incidental to, the management, 

control, use or operations of SLTB-OPERATOR solely, and absent any cause of SPEG, 

or third panies, SUB-OPERATOR shall assume all liability therefrom and shall bear all 

cost and expense in connection therewith, including all cost, expense (including 

reasonable attorneys' fees), and liability, and shall forever protect, defend, indemnif', 

and save harmless SPEG and its officers, agents, employees, lessors, subsidiaries, 

affiliates, successors, and assigns ft-om and against any such liability, cosl and expense. 

Whenever any loss of, ui.'.iage to, or destruction of, property, or injury lo or death 

of any person or persons resulting from, arising out of, or incidental to, the management 

control, use or operations of SPEG or by any third pany business invitees of SPEG, then 

SPEG assumes all liability therefrom and shall bear all costs and expense in connection 

therewith, including all costs, expense Cuiduding reasonable attorneys' fees), and liability 

and shall forever protect, defend, indemnify, and save harmless SUB-OPERATOR and 

its Officers, agents, employees, lessors, subsidiaries, afiiliaies, successon, and assigns 

fi-cm and against any such liability, cost a,nd expense. 

Without limiting the generality of the foregoing, it is agreed that such los»vS 

arising from the combination of SUB-OPERATOR's operations and track conditions, 

absent any other cause (except Acts of God), shall be construed as losses resulting from, 

arising out of, or inddenial to, the management, control, use or operations solely of 
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RJC-OO-P 
SL'B-OPERATOR. 

Section 10. Arbitrrition 

Any claim, dispute, or controversy between SPEG and SL^-OPERATOR arising 

out of or relating to this Agreement or the breach of this Agreement which cannot be 

settled by the panies themselves shall be determined by arbitration under the cemmercial 

arbitration rules ofthe American Arbitration Association in effect at the time the demand 

for arbitration is filed. The location of the arbitration shall be in Cleveland, Ohio. The 

decision ofthe arbitrator shall be final and binding. Any award of monetary relief by the 

arbitrator shall be limited to awarding the prevailing party its actual damages. Judgement 

to enforce the decision or a vard of the arbitrator may be entered in any court having 

jurisd'ction, and the parties hereto agree not to object to the jurisdiction of the State of 

Ohio for such purpose. Service of process in connection witii such arbitration shall be 

made by certified mail. In any judicial proceeding to enforce this Article, the only issues 

to be determined shall be the existence of an agreement to arbitrate and the tailure of one 

party to comply with such aireemeat, ana those issues shall be determined summarily by 

tiie court witiiout a jury. All otiier issues shaU be decided by the arbitrator, whose 

decisior thereon shall be final and binding. There shall be no appeal of an order 

compelling arbitration except as part of an appeal concerning a confirmation of the 

decision of tiie arbitrator. Each party to tiie arbitration shall pay the compensation, costs, 

fees, and expenses of its own witnesses, exhibits, and counsel arising from tiie 
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arbitration. The compensation, costs, and expenses of the arbitrator, if any, shall be 

bome by SPEG and SUB-OPERATOR, on a per capita basis. 

Section 11. Non-Waiver 

At any time during tiie term of this Agreement, eitiier party may waive any default 

of tiie otiier party under this Agreement witiiout affecting or impair.ig any right arising 

from any other default under this Agreement. 

Section 12. Miscellaneous 

a. This Agreement, togetiier witii tiie exhibits hereio, constitute tiie entire 

agreemeni between the panies, which agreement shall supersede all prior agreements and 

understandings, oral or written, between tiie parties, hereto conceming tiie subject matter 

of this Agreemeni. 

b. No modification, addition or amendments to tiiis Â rreement or any of die 

attached Exhibits, shall be effective unless or until such modification, addition or 

amendment is in writing and signed by tiie parties. 

c. This Agreement shall be binding upon and inure to tiie benefil of tiie 

successors and assigns of each party. This Agreemeni shall be govemed and constiiied 

in accordance with the Laws of tiie Stale of Ohio. 

d. This Agreement may be executed in any number of counterparts, each of 

which shall be deemed to be an original and all of which togetiier shall be deemed to be 

one and the same instrument. 

-9-
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e. SUB-OPERATOR shall inspect tiie Line to tiie extent it deems necessary 

ind shall accept tiie Line in "AS IS, WHERE IS" CONDITION AND WITHOUT ANY 

EXPRESS OR IMPLIED WARRANTIES, INCLUDING, BUT NOT LIMITED TO. 

ANY WARRANTIES OF MERCHANTABILITY, HABITABILrTY, OR FITNESS FOR 

A PARTICULAR PURPOSE? ' 

f. All notices, demand, requests, or otiier communication which may be or are 

required to be given, served or sent by eitiier party to tiie otiier parties pursuant to tiiis 

Agreemeni shall be in writing and shall be deemed to have been properly given or sent 

by mailing registered or certified mail, retum receipt requested, posuge prepaid 

addressed to: 

SUB-OPER.\TOR: 

OPERATOR: 

R. J. Corman Railroad Company/Western Ohio Line 
One Jay Station 
P. 0. Box 788 
Nicholasville, KY 40356 
Attention: Tom Hammerstone 

Spencerville-Elgin Railroad, Inc. 
c/o Countrymark Cooperative, Inc. 
950 Nortii Meridian Street 
Indianapolis, IN 46204-3909 
Attention: Terry Schlotfeldt 

Each notice demand, requests or communication which shall be mailed by itgistered or 

certified mail to eitiier party in the manner aforesaid shall be deemed suffidentiy given, 

serv cd or sent for all pmposes at tiie time such notice, demand, request or communication 

shall eitiier be received by tiie addressee or reftised by thc addressee upon presentation. 

-10-
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Eitiier party may change the name of tiie recipicii of any notice, or his or her address 

at any time by complying with Lhe foregoing procedure. 

g. If any term or provision of tiiis Agreement is illegal, invalid or enforceable 

under present or ftiture laws, tii>?n ri tiiat event, it is in the intention of tiie parties hereto 

tiiai tiie remainder of tiie Agreement shall not be affected tiiereby shall be valid and shall 

be enforced to the fullest extent permitted by ILW. 

h. This Agreement is intended for tiie sole benefit of tfie parties hereio, and 

notiiing in this Agreement is intended or may be construed to give any person, firm, 

corporation, or any other entity other tiian the parties hereto and tiieir respective officers, 

agents, employees, lessors, parent corporation, subsidiaries, affiliates, successors, and 

assigns, any right pursuant to any revision or term of tius Agreement, and all provisions 

and terras of titis Agreement are and will be for tiie sole and exclusive benefil of the 

parties to this Agreement. 

IN WITNESS WHEREOF, tiie parties hereto have caused tiiis Agreement to be 

executed as of the day and year first above written. 

R. J. CORMAN RAILROAD COMP ANY AVESTERN OHIO LINE 

By:-

'11-
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SPENCERVn,LE-ELGIN RAILROAD. INC. 

By: 

-12-
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EXHTBIT 1 

PESCRgnON QF SERVICE 

SPENCERVILLE-ELGIN 
OPERATING PLAN 

March 6, 1996 

The R. J. Corman Railroad office personnel in Celina, Ohio, 419-586-6585, will process 

customers' requirements and contact train crews for car movements. Celina will be the 

headquarters for train dispatching, locomotive repairs, car repairs, track repairs, and 

signal maintenance. 

R. J. Corman Railroad has 4 - GPi6 locomouves assigned in this area to serve 

customers' needs and has a total of .ifwy-five locomotives system-wide R. J. Corman 

Railroad can service any customer requirements. Train service schetiuli,t will be dictated 

by customer demand. 

Fr'c and six day schedule - Normal basis 

Sunday and Holidays - Exception basis 

The metiiod of operations between Lima, Ohio, and Glenmore, Ohio will be Directed 

Traffic Control System (DTCT) and CSXT operating rules. 

R. J. Corman Railroad will interchange witii Conrail, Norfolk Southern, and CSXT at 

Lima. All accounting functions, interchange reporis, and weigh billing will be performed 

at .Nicholasville, Kentucky. 

R. J. Corman Railrcad. in conjuncticn with the 3 Class I Caniers, will promote new 

business on Spencerville-Elgin. 
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ALTERATTn̂ f.*? 
EXHIBIT 2 

« - J E ? ^ ^ ^ RAILROAD COMPANY 
WESTERN OHIO LINE 

SPENCERVILLE-ELGIN RAIL LINE UPGRADE COSTS 

March 6, 1996 

Tie Installation 

Surfacing 

Brush Cutting 

Bridge Work 

Signal Ma'ntenance 

TOTAL 

UDgrad«> Cn^if 

$1,216,270. 

135,537. 

102,680. 

200,000. 

36.000 

$1,690,487. 

Reouirgd Ŝ r̂t-TTp f ̂ ĉ ^ 

$ 0. 

15,000. 

51,340. 

40,000. 

26.(X)0.. 

$142,340. 

Costs to be funded are as follows: 

a. ) Ownen-ORDC: 60% of Take-up Proceeds 

b. ) RJCW (Sub-Operator): $500,000.00 

\nilraad\wbapcr.cxk 
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BURLINGTON-GLOUCESTER TRANSIT SYSTEIV; 
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Daniel. Mann, Johnson, & Mendenhali 
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NJT-20-P 
S P E C I A L S T U D Y N O . 2 

EXECUTIVE SUMMARY 

T"rans""a4'^1;on to '̂std:'̂ ^^^^ '̂ S ŝianon wmch required New Jersey 
'^e aues oi Camden and T i J c r n Z l ' 2 S t ? ! ' " ' ' ' " ; ' " ^ Passenger service b e S n 
stops a ^ . m . e d . e p e n . -n m . - e f ^ ^ - - ; ? ^ ^ ^ ^ ^ ^ ^ ^ ^ 

JstC74'^^^^^^^ a study to determine the 
Three tech, .oiogy alternatives were sfud.ed and .'roTH? D '̂̂ ware River 
technology alternatives are; ^ '''^J^^^ °' ff̂ 'S report. The three 

Ba«imore. St. Lcuis and San D o s"^^^ by light rail'systems ,n 
pcwer •'ansm:ss:on and a.t.culated fhree-truS ^H^^^^^ charactenzed by overhead 
^c;.ces a ra-.a. cw floor articulated vehicle con̂ ^̂ ^̂ ^̂ ^̂  LRT alternative 
ccera:;ora: sepa.-aticn from freight tra.nsTv u 2 '̂ ^̂ ^̂  and 
sa=c-a:^. - s Hiectnfied LRT^allem t̂ ve's the sam^̂ ^̂ ^ °^ 
c- :-6 .a~ce--G assno^o corndor as descnbed ,n 1 ' ^ f ""-^^r consideration 

. . ™ '-"Sit Project MZr Te2^^^^ '^^'^^ror.. 

* - "-ese, „ght ra,r uses 
ca:e-a,7 and substations. Uke thHlectr°^d Ŝ ^̂  f^f e'ectnficadon infrastructure of 
lecrroiogy mdudf. partial low f oor S a t ^ d ^ alternative, the Diesel LRT 
sePa..on^ 

' ' ^ ' ^ ^ ' I f ^ l ^ m ^ ^ ^ - - e Diese, LRT altern.ive 
curves. Vehicles m this tech^doov ^"'^ negotiate small rad.us 
requ;rements and requ?atSnrS nl^r^ f "̂̂ ^ '"""^'^ ^" ^^^^ently ap 'able FRA 
technology altema ' 1 t unc ,,fa^^^^^^^^^^^ f ' °' ^̂ '̂Ŝ t̂ tra-..s. The DMU 
'OW stat,on P'atforrns or on board .^^^^^^ ^^^'^'e cont.gurafon and associated 

A companson of the three alternatives is presented in Table t. study ,nd.cates that-

. Rail sen„ce can be instituted along this corndor under any of the three alternatives. 

• Patronage does not vary significantly between alternatives. 

' ' ^ e ^ : ^ : ^ ^ : ' ' ^° '"^^'^^^"^ ^ - ^ ' e system coeratmg 

' a ' n d ' ^ n n o " ^ ^ ^ ^ ^ ^ r e T C . ' ^ r ^ ' ' ' " ^ ' ' ' ' ^ ° " ^" environment 
along the waterf ̂ m ail^nmenr ' ' ^ ^ ^en.cal cun.es 

Camden - Trenton Raii Corridor 
^ June 1996 
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• The DMU alternative can be im.plemented in 30 months; the LRT alternatives require 50 
m.onths. 

• The rosts of the alternatives vary significantly with Electnfied LRT being the most 
expensive, at S458 million, and DMU being the least expensive, at S216 million. 

Routr Alignment 

The alignment for all three alternatives evaluated in this study follows what is known as the 
Conrail Bordentown Secondary TracK. It is approximately 33 miles long and passes through 
Camden, Buriington, and Mercer Counties along the Delaware River for much of its length. The 
grades are relatively sm,all. The Bordentown Secondary is double tracKed and signalized 
between Pavonia Yard and Con rolled Point (CP) Hatch interlocking, in the vicinity of the Delair 
Bndge, a distance of approximately i . l miles. This segment of the Bordentown Secondary 
Track handles numerous heavy and long trains from and to Pennsylvania. From CP Hatch to 
Trenton, a distance of approximately 28.5 miles, the line is generally single track and is not 
signalized. One freight tram operates at night to distnbute and collect cars along the line. Two 
switching locomotives work to switch cars to mdustnes located along the line dunng daylight 
hours. 

SJation Locations 
Eighteen stations are proposed including two tenninal stations, one at the Walter Rand 
Transoortation Center in Camden and one at the AMTRAK/New Jersey Transit tram station m 
Trenton (see Figure 1). Station locations are the same for all three technology alternatives. Six 
of the stations will have park and nde lots which accommodate 100 or more cars. The 
remainder of the stations will include small parking lots (approximately 25 spaces) for local 
community use. Th.e stations are generally located at or near community centers, major 
employment areas, or intersections with major roadways. 

Track Configuration, Upgrades and Passing Sidings 
The LRT altematives require separate track or time separation througnout the length of the 
alignment- Under the LRT alternatives, the freight service and LRT altematives can operate 
separately w;tn freight activities confined to nighttime hours in the ponion of the alignment from 
CP Hatch to Trenton. 

Based cn the cun'ent level of Conrail freight traffic from CP Hatch to Pavonia Yard and beyond. 
It is noi practical for freight and LRT traffic to ope'-ate under time separation. Accordingly, tracks 
must be provided that separate the freight and LRT alternatives for a distance of 3.4 mites. It is 
assumed that the DMU alternative will allow passenger and freignt traffic to snare the same 
tracks throughout the alignment as they are compatible from an FRA standpoint. An additional 
track, however, must be provided for tne portion of the DMU alignment through the Pavonia 
Yard oecause of the high freight volumes and 24 hour freignt switching operations. 

Camden • Trenton Rail Corridor 2 - June 1996 
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Both cf the LRT alternatives 
alternative, i.n particular weidec 
'ollowir-: .'ogsons' 

'i.l ,j :eccr 
"^•ire track imnrovements than the OMU 

-e.rce.i for tne E'ectnfied LRT alternative tor tre 

• • v :: ze expensive ara sss re; able 'o eiectrcallv bond the existinc ;cinteo ra.i to provide 
a ca'h ccw#»' 'a'.jr- 3-- s;gnals. 

• The ex'sting rai! -omts are ;oor ccndificr ard cannot te satisfactcniv improved witnout 
rail ,-eplacemen:: jcm zars are '-ur -d f i-jiead of six cclt. arc as such are ursuitacie tor 
passenger .se'̂ .'ice 

T^e Diesel LPT alternative coes net require the electrical cower return oath using tne running 
rails that the Electnfied LPT altemative require" - eliminating the leeo fcr -enaoie cower 
Dondmg or welded -aii However, due tc the CL r̂-e-t condition of •he ran mcudinq excessive 
head wear, oent and battered ;omts. and substandard iomt base weicec reiav ran is 
'ecommended for both the D^ese! LRT and 0 '̂̂ U alternatives 'ooiacemem is 
recor-irrended at 50% for the Diesel LPT alternative and 30% for the CMU aitemative. 

Passing Sidings 

An engmeering evaluation of passenger -.ervtce coerattcn? :-rticates r e '̂ eec 'cr --even oassmg 
sidings for tre iight .-ail alternatives: 'hree sidings sutfine — - e OMU alternative wn<cn -nciuces 
a lower ievel of servicti. These sidings are shown -n F-ures 2 and 3. as wen as Acoenoix A. 
Track Charts Saser- or similar vehicle ceH-r—ance chararens-cs 'cr ail tr-ea alternatives " 
passing sidirg locations, out net quantifies ^/-ii fce 'denticai « - .:cnraii s'witcnmq -perat'icns 
'or vanous customers along the 'ine dunng the da'/time hours. : ce necessary ro provjoe 
additional trackage for rail freight operation :n order 'c eliminate c:sruct;cn -o t~e oassenger 
serr.ce. The additional switching trackage wtll be the same for each cr r e tr-ee alternatives. 

Vehicles 

Three generaUehicle ^pes were ccri.dered <vn,nh coresocnq 'c '^e r ree stuov alternatives -
Eiectnfied LR" .̂ Diesel LRT and DMU. A 'ecresentative vehicte was selected *or eacn vemcie 
type and the perfonnance data for that recesentative vehicle usee .r. - e cceraticnai a.iaiysij.. 

TECHNOLOGY 

electrified LfTT Diesel LRT DMU 
1 Repres«"3*vo Siemens LPV ADtrarr Siemens 

V e h i H o . St. Louis Metro Unk 
'• L 

^egic S.--tt'e 528.4 

'-?••• r ' ' --esertative vehicles are p'ovided ;n Appendix 3. 

ADA Compliance 

Ensurina accessibility for patrons with disabilities depends pnmanly upon the interface between 
vehici'- • stations. The treatment of this interface in the study corndor is complicated by the 
oper . :>' eight trams on the same tracks as passenger trains. This requires low station 

C •mrt'-ri ' • >ntnn r?aM Coriidnr 
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CAMDEN - TRENTON RAIL CORRIDOR NJT-20-P 

TRENTON STATION PARK Sc RIDE MP33.2 

TRENTON SOUTH MP31.3 PENNSYLVANIA 

BORDENTOWN PARK Sc RIDE MP2' 

ROEBLING TOWN CENTRE MP22.9 

FLORENCE PARK Sc RIDE MP21.'^-

BURLINGTON PARK Sc RIDE MP 18.9 -
r, « BURLINGTON NORTH 

BURLINGTON SOUTH M P 1 7 . 0 - ^ o ^ ^ MP20 3 

BEVERLY MP14.2 

RIVERSIDE MP1 1.8 

RIVERTON MPS.3 

-BURLINGTON TOWNE CENTR-
MP1 7.4 

DELANCO MP12.S 

CAMBRIDGE MP10.0 

DELAIR MP5.0 •PALMYRA MP7.4 

•ROUTE 73 PARK Sc RIDE MP5. 

CAMDEN - RAND TRANSPORTATION 
CENTER PARK Sc RIDE MPO.7 

NEW JERSEY 

LEGEND: 

(a) PROPOSED STATION STOP 

[a] PROPOSED ^ARK Sc RIDE STOP 

EXISTING ^RACK 
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platlomns. wnich m-turn d'lves ADA compliance solutions to focus on partial low floor vehicles 
with bndge plates or hign fiou.- vehicles with wheelchair lifts. 

Propulsion System 

The Electrified LRT alternative assumes a conventional 750 VDC ovemeaa catenary system 
(CCS), with 24 traction power substations distnbuted relatively uniformly ov -"r the length of the 
corndor. For fhe Diesei LRT and DMU altematives there is no corresponding system element. 

Signal System 

There is currently no signal system over the ma)onty ot the length of the study corndor Safe 
passenger operation will require installation of a new signal system The study considers both 
conventional and communications-bjsed signal system technologies Each system, has certain 
advantages m terms of flexibility, maintainability, ano compatibility with freight operations A 
conventional signal system has been assumed. The LRT alternatives have assumed a higher 
level of signalization. based on a higher level of sen/ice. The option to implement to a 
communications-based system is presen/ed because of the similanty of the capital cost 
estimates for both systems. Additional analysis will be required to identify the cost benefit trade­
offs between the two approaches in more detail. 

Speeds, Travel Time, and Ridership 

Track conditions and the Conrail Tmetable currently limit the maximum speed cn the line to 25 
miles per hour. The maximum speed considered for rail passenger sen/ice m this study (and 
the maximum pemnitted histoncally) is 60 miles per hour for all of the altematives. 

Travel times vary only slightly among the three technology alternatives, from approximately 50 
minutes for tne Electnfied LRT. fo approximately 53 minutes for the Diesel LRT and 
approximately 52 minutes for the DMU. 

Ridership estimates have been developed for the Camden-Trenton corndor. The estim.ate 
combines conventional forecasting techniques with provisions for induced development and 
con-esponding induced ndership. The results show approximately 11.200 daily tnps in the vear 
20CO (estimated service stan year), and approximately 16.900 daily trips m the year 2020. 
These 2020 ndership numbers are neany identical to those m the December MIS for the Mt. 
Holly-Amphitheater Altemative. This similanty is expected, given that both the Camden-Trenton 
and the Mt. Holly-Amphitheater altematives serve similar, and m some cases overlapping 
markets and are located in the same general geographic area. 

The ndership estimates assume a transfer at the Walter Rand Transportation Center, which 
wculd typically impose a penalty on the nder. The fact that the total tnp time on the rail line 
Significantly shorter than the bus, however, mitigates this penalty. The estimates assume a free 
or minimal cost transfer. It was also assumed that the half hour peak headway on the DMU 
alternative generally reflects the bus headways m the corndor and therefore no penalty was 
assessed fcr this factor. 

Camden - Trenton Rail Corridor - 4 - June 1996 
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Bridge Upgrades 
Basec on preumman/ inspections of oncges along the une it will be necessan/ tc refurcisn 
seventeen ondges. m addition, the LRT alternatives wul require the ccnstnucticn cf six new 
bndge spans. 

Based cn ;nscect;cn and cetermmaiicn of expected rem,aining service life, the Deianco Wovaoie 
Bndge is recom.menced for replacement with a fixed stnjcture for botn of the LRT alternatives 
The vertical clearance is recommenced to t:e twenty-five feet above the mean mgn water. 

For the DMU aitem.ative. the approach spans for the Deianco Movable Bndge are tc be 
replaced and the swing mechanism and controls are to be renewed. Bndge operation is 
proposed to be changed to nonnally closed with openings arranged for specific hours. 

Grade Crossings 
There are approximately 52 grade crossing on the alignment oetween Camden and T.'entcn. Cf 
these. 25 are proiected witn warning flashers and 12 are protected with flashers and gates. 
Tnere are 14 crossings fhat are unsignaied including 5 pnvate crossings. For both cf the LRT 
alternatives, grade cossing improvements must be made to the aaivation circuit to 
accommodate a max mum speed of sixty miles per hour. The current maximum tram speed is 
25 mph and the crossing.-; are designed for this approach speed, providing twenty seconds of 
flasner aaivation oetore the tram reaches the crossing. Accordingly the approacn circuits must 
be lengthened to accommodate the higher speeds and preserve the twenty second waming 
prescnbed by regulation. Although longer approach circuits h^ve been assumed, depending 
upon the ultimate resolution of the freignt operating issues, it may oe necessan/ to mstall soeed 
sensing/constant waming time systems The combination of the higner speed and tne stoicturai 
limitations of Lght Rail venides justifies the need for the addition of gates at all crossings. 

A maxim.um speea cf sixty miles per hour is also contemplated for the DMU aitem.ative. 
Accordingly, tne approach circuits for this altemati\'e will be changes as is contemplated uncer 
both LRT alternatives. The addition of crossmg gates is also considered necessary for a:l 52 
grace crossings. 

Yards and Shops 
Both of the LRT aitem.atives will require a maintenance and service facility to provide a case for 
the transportation, maintenance, and administration personnel, it is estimated that 
approximately 80-100 staff will be assigned to this faality. Suitable locations have oeen 
Identified between Florence and Bunmgton that have excellent access to Route 130 and the 
New Jersey Tumpme, or it may be desirable to comome yard and shop facilities with the 
Camoen-Giassocro LRT. Som.e yard ano shop locations near downtown Camden nave oeen 
identitieo and can be used by both rail lines. A ccmcmed facility will be more ei,oncmicai and 
will provide jobs in tne Camden area. This report indudes the cost of adding, to the Camcen-
Giassboro yana and snop, those lacilities and spaces needed tor the additional fleet 

The DMU alternative is envisioned to use existing AMTRAK maintenance facilities m 
Philadelpnia that are cun-ently used by NJ Transit in eddition. it will be necessary to provide a 
facility on tne rail ime for overnight storage, inspection, tram crew reporting, and administrative 
personnel. This sendee and inspection faoiity will be sized for 30-40 saff members. The full 
ccct fcr this faality ;s mCuded as part o* the cost for this alternative. 

Camden - Trenton Rail Corridor - 5 - -'une '956 
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Environmental 

The environmental effects cf the three alternatives are similar with regard 'o the impacs 
associated with the stations and alignment. The major environmental impacts are assccated 
with the mtroduction of new elements into the project area. The Electnfied LRT alternative 
introduces new visual elements associated with the ovemead catenary system along the entire 
length of the alignment. The Electrified LRT also requires the addition of substations along the 
alignment and presents the potential for concems about electro-magnetic fields (EMF) The 
Diesel LRT and DMU alternatives introduce new emissions which must be quantified when 
considenng air quality impacts. 

I!ln?H^V ^i^""^"^® '5 consistent with the freight traffic on the alignment but is less compatible 
tnan tne LRT altematives with m-sfreet running operations m downtown Camden because of its 
larger- appearance. The additional weight of the DMU has the potential to increase impaas 

from noise and vibration. Mo îa 

Right-of Way Acquisition 

Conml freight operations are heavy m the area between CP Hatch and where the alignment 
leaves the Conrail corndor near Mickle Street m downtown Camden. Numerous long anc heaw 
trains move to and from Pavonia Yard. For either of the LRT altematives to operate m this 
segment, the LRT alignment must be physically separated from Conrail operations Because of 
the need to separate the LRT and freight operations m the vicinity of the Pavonia Yard the LRT 
alternatives will require NJ Transit to obtain a partial taking from Conrail. The LRT altematives 
will require additional property acquisition of seven residences and one commeraal/mdustnal 
building. 

From CP Hatch to Trenton. Conrail freight operations consist of one tram operating each niqht 
and two that operate dunng the day. The concept of time separation has been accepted by 
Conrail for other transit projects (e g., Baltimore Ught Rail) where freight sen/ice is present 
fcither a land sale or a tracnage ngnts agreement is applicable for this section. 

Should the DMU alternative be chosen, the existing NJ Transit/Conrail agreement allows NJ 
Transit to operate under a trackage ngnts agreement. This arrangement could avoid tne capital 
cost of land acquisition for the DMU alternative. 

Redev#!opment Potential 

he rail corndor is home to a number of cities and towns which are hoping to leverage tne rail 
link to stabilize or revitalize their downtown area. Based on expenence m other areas 
throughout the U.S., a number of obsen/ations regarding the potential success of these 
redevelopment efforts can be made: 

• Advance planning and interest m land development m the corndor will be a key factor in 
development plans moving fcnward. 

• Because of hign auto arcessibility m the corndor, the rail line will not automatically spur 
development at station areas, involvement by local municipalities is essential. 

Camden - Trenton Rail Corndor - 5 - June 1996 
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. Of particular prorn.se for development is the niche market for suburban transit based 
hou mg. This IS for people wno choose a suburban lifestyle, including auTo o l n e ^ ' p 

Suite welJ '^'^ - ^ ^ e t 

Connection with Camden-Glassboro Corridor 

iSgViilTI';! « V on !,"';'"9^°"-G'°'^«ster Transit System as descnbed in the Decemoer 
r f n , ^ « i T f ?, ^^""^ '^^ ''9^' 'ech"0'ogy- The alignment under consideration for 
Camden-Tren on will operate m a corndor with Conrail as wellas in vanous Greets n Camden 
with a termmal near the Walter Rand Transportation Center. Both of the LRT aaematives 
considered m this study are compatible with the LRT alternative b e L e n cVassbo^ and 
Trenton, and provide a through nde from Trenton to Glassooro. ^'assooro and 

r " " ^ ^ ' " ^ ° ' ' ^ ^ " 9 ^ Camden to Glassboro The 
? ^ ' '^"^ ^^'"'^^^ '"'^'"'^^s cun,es with far sharper than DMU a,,cars 

are capable of negotiating. Accordingly, the DMU alternative will temi.nate at he WaUe^ RaSd 
Transportation Center and require a transfer to Camden-Glassborc corndor trams. 

FRA Regulation 

The LRT altematives are assumed to be operated as a transit system separated from the 

i Z t 7 Z . V T c ^ ^ ; : : t ' ° ' -g^'atcry'bodiesltheTlhar;The FRA. The 

fhe FRA a?a ^ ' i r l i ? ' ° ^«9-'a.ion by 

Labor Issues 

In the context of a DBOM contracting en-/,ronment. and given that the service is new .t is 

S n s n n w^h'tt ' ' ' ' ° ' '^ '"^^^ m esSb^shmg its 
n T Z nn L '^""Xe a newly organized bus operator. Further, such 
S n i 1;°;^ conceivably be instituted under existing agreements berween NJ Transit and 

analysis will be requ. ed to assess the degree of flexibility which an independent operator T,ight 
t n T i I ^ c ; ! D^'/,3»«"^3^'ve- That degree of fler biHty will be affected, m large measure,^by 
in ! , I ^ """^^^^'^ ^ « Camden-Trenton corndor f-om Conra.1 
oper^e cn%e ° ' ^ ' " ^ " "es to 

Capital Costs 

The NJ Transit-commissioned Major Investment Study craft, dated December 1995 developed 
a capital cost estimate for an electnc LRT system between Glassboro and Camden's Walter 
Hand Transoortation Center the estimated cost is S729 million. Unit costs taken from this 
estimate were used as a starting point for estimating ;he cost of tne Electnfied LRT altemative 
in addition, major differences, such as mostly single track with short passing sidings were 
mconporated into the Electnfied LRT aitemative. in contrast, the Diesel LRT and DMU 
altematives are 'bottom up" estimates wmcn incorporate refined unit costs and revised 
quantities. 
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The estimated costs for the Electnfied and Diesel LRT altematives are S4S8 million and S314 
million respectively. The major differences are in trackwork. traction power and catenary. The 
DMU altemative is estimated at 5216 million. All alternatives include 35% contingency and 
appropnate escalation. 

Implementation Time F.ame 
It IS estimated that it will take approximately 60 months to implement either LRT aitemative from 
the time that the design and environmental process begins to commencement of revenue 
senrice. The following durations are considered sequential, except as noted: 

1. NTP to Preliminary design completion -18 months 

2. Begin Real Estate acquisition 8 months after NTP -15 months 

3. Bid and award starts at 18 months after NTP • 5 months 

4. DBOM design complete -10 months 

5. Construction - 24 months 

6. Start-up and Testing - Tj months 

Total Duration 60 monttis 

The DMU altemative is estimated to take approximately 30 r onths frim the time the design 
begins to commencement of revenue sennce. The following duration's are considered 
sequential, except as noted: 

1. NTP to preliminar/ design completion - 6 months 

2. Begin Real Estate acquisition 4 months after NTP -13 months 

3. Bid and award starts at 6 months after hfTP • 5 months 

4. DBOM design complete • 6 months 

5. Construction • 12 morrths 

6. Start-up and Tc-stirg -1 month 

Total duration 30 months 

Camden . renton flail Corridor - 6 - June 1996 
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SPECIAL STUDY MO. 2 

Table 1: Comparison Matrix NJT70-P 

PflOJECT 
ELEMENTS 

EiMtrtfled LAT 
(non-fRA Compliant) 

Oleeel LRT 
(non-fRA Compliant) 

OMU 
(fRA Compliant) 

Route Aligrment Same Same Sceciai design 
consideration n Camden, 
crossing maior streets 

Track Configuration • New separata track • 
Camoen to CP Hatcn 

• Time separation -
CP Hatcn to Trenton 

• New seoarate track • 
Camden to C? Hatc*i 

• Time separation -
CP Hatcn 10 Trenton 

• Sh.ired track / mixed 
traffic througncut 

• Naw secarate track 
througn Pavonia Yard 

Stations Locations Same Same Same 

Track Upgraoas New 11SRE weMedraii. 
ties, and ballast taction 

Relay rail. 50% tie rer'«wai. 
tamp ano align 

Relay rail. 3C*'« tie renewal, 
lamo and align 

Passing Sidings Seven passenger tioings. 
two fretgnt sidings 

Seven passenger sidings, 
t̂ ô freignt sidmgs 

Three oassengar sidings, 
two freignt sioungs 

Signal Sysiam Automatic Tram Protection, 
Three-aspect absoiuta 
block system 

Automatic Train Protection. 
Three-aspect absolute 
Slock system 

Manual block; limiec 
signaiLzation 

Pre pulsion Syjtam OCS / AC propuls.on Diesel serf, prooeiied Oiesei seif-crooeiied 

AOA Compiianca 

• Vafvcia 

• Stations 

• Partial low floor / 
Bndgepiate 

• Low platform 

• Panal low floor / 
Sndgeplat'/ 

• Low ijlaftorm 

• Htgft ttoor / lift 
- or • 

Pariai low Moo-- / 
Bnogepiaie 

• Low ciatform 

SpMds 60 mpn maximum 60 mon maximum 50 mpn maximum 

Bndga Upgrades (Ganerai) • Refurbisn 17 bnoges 

• Construct 6 new ssar.s 

• Retu -Oish 17 bndges 

• Construct S new scans 

• RefurB.s.1 17 bnoges 

Oeianco Mov̂ *"!* Sndga Replace witti fixed Replace witn fixed Renew/Change to normal^ 
dosed wTtn ccenings 
arranged ter scecrf'r times 

Grada Crossings (52) Add/upqrade protection at 
all cre .8*1^ 

Add/upgrade protection at 
all c r o s s a ^ 

ACd/upgraoe orotection at 
all ODssings 

Yard and Shop Requires new facility / 
Can comome wlt̂  B/'G line 

Reoutres ne., ._;Jity / 
Can comomn wnn B/G line 

Uie existing NJT 
contraaed Uciiities 

Ridersnip (Daily) 

• Yaar 2000 

• Yaar 2020 

• 11.200 

• 16.900 

• 11.200 

• 16.900 

• 11,?X 

• 16.9C 

Travel Time (one way) 50 minutes S3 minutes 52 minutes 

Service Lave. • 15 mmuie peak 

• 30 minute off-peak 

• 15 minute peak 

• 30 minute ott-oeax 

• 30 minutes ail day 

Camden • Trenton RaU Corridor June 1996 
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SPECIAL STUDY NO. 2 

B/IMENTS 

NJT-20-P 

(non-fRA Compiiavit) 

Environmental 

• kiectro-Magnetic Fields 

• Visual Impaas 

• NoiswVibratio i 

• Emission 

olaMiurr 

• Due to slectnfication • None 

• Addition of catenary to • Nona 
route 

• Minimal . More 

•̂ one . Some 

OMU 
(FRACon^liant) 

• None 

• 'Larger* appeanng tram 
units m downtown 
Camden 

• Greets.. 

• Some 
Railroad Rignt-of-Way 
Acquisition 

• Acquire Separate ROW 
from Conrail - Camden to 
CP Hatf . 

• Acquire operating rights. 
CP Hatcn fo Trenton 

• Acquire Seoarate ROW 
trom Conrail - Camden to 
CP Hatcft. 

• Acquire operating ngnts, 
CP Hatcn to Trenton 

Potential Takings Seven residences. on« 
buiid'ng. partal takings at 
Pavoi'sia yard 

Seven residences, one 
buiWing. partial takings at 
Pavonia yard 

Redevelopment Potential I Good Good 

FRA Regulations/ 
Junsdictidn 

None if transit is separate 

• Operate under existing 
NJT/Conraii Agreement 

None 

Good 

None it transit is separate Under ffV, junsdiction 

Labor Rules 

Connecicm wnh 
WiodbLry/Glassboro 

Capital Ccst 

Rolling Stock 

Civil 

• Systems 

Acsninist.-atrve 

Other 

Total Cost 

Implementation Time 
Frame 

Trtnsrt Labor Transit Laoor RR Laoor 

Capable of operating from 
Trenton to Glassboro 

U vehicles 9 S2.SM ea. 

S126.9M 

saa.eM 
S85.1M 

St37.9M 

Capaole ot operatn-g from 
Trenton to GlassOoro 

Requires transfer to 
GUssoon3 LRT at v^aite; 
Rand Transportatiwi 
Center m Camden 

60 months 

10 vehicles A Sl.5 M ea. 

S104.4M 

S35.0M 

S91.3M 

$313.9M 

6 veficles 9 S3.0Mca. 

S1B.9M 

$63.7M 

S62.8M 

S216J)M 

60 months 30 months 

Camden - Trenton Raii Corridor 10- June 1996 

000o87 

684 



T B E e r n : .'RECORD MOHrUAT.DBCEMBSR 1.19S7 

ECONOKXC DEVELOPMENT 
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ttlccMtful fcrm ( dCOÔ aCOOt) pmnmrr̂ mmrt. 
UUraalad (mrm* stMuW (utanit a mv«-pnfc Lettrr of Inurt«• 
(LOI) la Margmt Tttapla. CwitracU Oinawn. .NTCSOC 110 
WittMin St»a«C MY. NY lOOM by 4 p-m. an Manday. 
Oaaatnbrr 15. IWf. All fitwa rtapMidldf ts t̂ua 
•dvMUMieftt wiW LOJ will ba laMad • J^^l-^«" '« 
bacD«Ma avmlaWt. FinM that tobnuttad • DOl (allawinf iti* 
Saptambar 29. \9»t NYS Cantraet RapafUr ed*«riije«i»«nt 
far tka prajact da oat na«d ta rvwibmit a LOL T>c RFQ will 
cafitaia fianhar imfmmatmn an tha pfat««f. aa «aU aa 
iralMial raapnrad to avMiit • mpawl. IUap«t»*i la «k»a 
RFQ wtll ba diM at 4 p.m. Fhday: Jatiimry 23. i m 

Dcaignatad ftrmf mua« aabmit vnmt at authonly t» pfmctiea 
annnamnc in N*» YOrt Stou immaatattly upan 
aoignatian Subeanaalunu. nbcnnwacitfia and/arjatnt 
vcntvrts af» panwiltod. Oiead»«ntog«d, min«ity-««m»^ end 
•ainaa-aOTad firma ar» *nc*«raf«d to »«*mii pfcw»ali_ 
Othar p ta art cfwauragad to auBinit DBtMaZPtBl. 
faocafualtaeu •h«f« apprepnatt. 

CEC 03 -97 14:20 PAGE. 002 

685 



LEVEL 1 - 1 OF 25 Sl ORIES 

Cop\Tight 1996 Intertec Pubbshing Corporation 

Coal 

May. 1996 

SECTION': MARKETVvATCH: Pg. 29 

LENGTH: 925 «^o^ds 

HEADLINE: The outlook for the U.S. coal industr>-: moderate demand growth and 
soft pnces 

BYLINE: by Larry Metzroth: Larry Metzroth is pnncipal and senior economist with 
Resource Data International. Inc.. Boulder, Colo. 

BODY: 
Consumption of U.S. coal increased by 2.7% in 1995 -- a n°arly 28 mOL-on 

ton boost iVom 1994. The export sector, which increased 20 miUion tons, had the 
highest erowth. Volume was 25% above the level for 1994 This resulted from an 
impro\'ing European economy and new coal -fired generation in the Pacific Rim 
Steam coal exports increased by 13.1 milhon tons: metallurgical shipments 
were up by 6.8 milhon tons. Low coal prices and ocean freight rates make 

Coa! May, 1996 

U.S. coal very competitive in overseas markets One bright development for 
Northern Appalachia coal producers is strong demand for higher sulfur 
steam coal m Europe. A sustained increase of export demand will reverse the 
dechne that this market experienced in the early 1990.S. Coal supply growth in 
Australia, South Africa, and South America has slowed appreciably, just as 
strong expansion ir t*̂ e Pacific Rim adds impetus to coal demand growth vVTule 
rapid coal production expansion is proceeding in China and Indonesia, raich of 
the new production is for internal use. U.S. West coast export capacity will 
expand at the Port of Los Angeles. RDI is projecting coal export increases ot 
2% annually during the next five years. 

Exports constitute about 9% of total U S coal demand. In the domestic 
electric ulihty sectOi. which constitutes about 78% of total demand, market 
performance was modest. Utility coal demand increased about million tons, or 
1%, in 1995 Slugpsh growth occurred despite electric load and f.eneration 
growth of 2.8% and 2.6% respectively Coal generation increased less 'han 
0.5%, and generation share dechned by a full percentage point. Utihty coal 
demand was flat in the Northeast, and dechned by 11.4 milhon tons in the 

West, where hydro avadabdity reached a mne ycir high. However, demand 
increased by 15,6 million tons in the central regioi and by .3.6 million tons 
in the Fouth Atlantic region. Utihty coal demand u ejected to grow -n the 
next five vears at a modest 1.3% annually through 2000. Coal will experience 

Coal. May, 1996 

strong challenges for gener-ation share from natural gas in the Northeast, 
Florida. Texas, and the West. 

Consumption at industrial and non-uiJity generators, l'^X'Gs^ coke plants, and 
steel mills also was flat Industrial demand is projected tc dechne as low 
natural gas prices stimulate some shil ini; to that fuel. Demand at NUGs will 
increase 3 million tons by 2000 Coking î oal consumption will dechne slowly 
as ovens are closed, but consumption of steam quality coal for carbon 
injection will increa-̂ e 
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Some regions fared better than others Der-̂ and growth for Central and 
Southem Appalachia low sulfur coais stimulated a 14.2 milhon ton increase. 
A'estem producers, who ship com'pbance coal, had a 17 million ton increase, 
^torthem Apnfi''""^'^ was supported bv strong pvpnrt market growth, and despite 
weak domestic utihty demand, it was able to eke out i 1.4 milhon ton 
increase. The intenor regions, which supply high sulfur coal experienced a 
5,1 million ton dechne as implementation of ne v environmental mandates caused 
Widespread switching to 'ower sulfur coal. 

The irony hes in supply/demand balance and pncing problems. Recogmtion 
that low sulfur and comphance coal i^;'and will increase has stunulated 
expansion of capacity in Central Appalachia and the West. So far. expansion 

Coal. May, 1996 

vastly has exceeded market growth. The result in 1995 was a sharp dechne of 
pnces for most quahties of low sulfur and comphance coal Production 
restraint and hot weather somewhat corrected the Easu rn market unbalance but 
Western production continues to expand despite high hydro availabdity and a 
growing challenge from natural gas The supply.'demand dymmics indicate 
continued low coal pnces for the next few years Although the coal 
production "overhang" is less senous in the Eastern coal fields, low 
westem pnces and aggressi 'e transportation pncing enable Westt rn coal 
producers to enter traditional Eastern markets This penetrations forces Central 
Appalachian coal producers to mamtam low pnces. 

The real winners are the coal consumers, who are expenencing hiitoncally 
low dehvered prices for coal just as we enter Phase 1 ofthe "acid rain" 
reduction initiative. Cheap low sulfur and comphance coal makes the 
initiative cost less. The country is achieving significai t en%nronmental goals, 
while keeping elect) -ity prices under control. Coai producers only can hope 
that chese trends stiu.'ilate more rapid coa' Jc^aand growth and ultimately solve 
the supply/demand imbalance problem for them. 

Table 1 -- U.S. Coal Demand Forecast by Market Sector 
(1.000s of tons) 

Coal, May. 1996 

Note: This table may be divided, and additional information on a particular 
entry may appear on more than one screen. 

Sector 1994 1995 1996 

Utihty 808,143 816,141 829,417 
Ind/R&C 8 .̂934 82.653 81,445 
NUG 14.475 15.255 15,868 
r^u« Plants/Steel Mills 
Met Quah'. 30.594 29.306 29,111 
Steam Quahty 5.843 6.030 6,910 

941.989 949.385 962.751 
Export 71.250 91.508 94.57] 
Total 1.013,239 1,0-10.893 1.057.322 

Sector 2000 2005 2010 2015 

Utihty 871.835 957.784 1.032.637 1 133.020 
Ind/R&C 78.337 79.907 89.453 95.508 
NUG 18,233 19.478 19.493 19.493 
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Coke Plants./Steel Mills 
Met Quahty 25,807 22,186 15,523 12,382 

Coal May, 1996 

Steam Quahty 10.240 13.065 18.240 19.040 
1,004,452 1,092,420 1,175.346 1,279.442 

Export 101,077 104.465 108,566 114.839 
Total 1.105.529 1.196,885 1,283,911 1,394,281 

LANGUAGE: ENGLISH 

LOAD-DATE: Mav 23, 1996 

Lt;\'EL 1 - 2 OF 25 STORIES 

Copynght lb?4 Intertec Pubhshing Corporation 
Coal 

August, 1994 

SECTION: M.\RKETV^'ATCH; Pg. 24 

IJENGTH: 720 words 

HEADLINE: Imphcations of Phase II comphance for southern Powder River Basm 
coal 

B\XINE By Gerald E Vaninetti. Vamnetti is senior consultant with Resource 
Data International. Boulder, Colo. 

BODY: 
The increased demand for southern Powder River Basin coal from Wyommg 

has been well documented in the trade press dunng recent months, including the 
April 1994 Marketwatch The imbalance in supply and demand has caused spot 
prices for PRB coal to chmb above new contract levels. Spot coal prices 
which ranged from S 3.35 to S 4.25 per ton in prior years, depending on heating 
v".lue and sulfur content, have increased from $ 0.75 to S 1.00 per ton, 

Coal. August. 1994 

respectively. Contract prices have seen a smaller increase. 

Thc coal produc-i m the southern parts ofthe Wyoming PRB traditionally 
has commanded a premium over the coal produced in thc northern parts because 
of quah y and logistical advantages. The 300-to 500-Btu difference between 
the coal produced by southern and northern mines has caused the more remotely 
sit€d power plants to favor the higher-Rtu coa! because ofthe effect on 

688 



The Northeast Corridor Tran:;portation Plan 
Washington, D.C. to New York C ty 

Phase .n 

Report to Congress 
September 1997 

Washington - Richmond Supplement 
Draft Report 

Federal Railroad Adminisiration Natieaal Raiiroad Passenger Corporation 
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• Lengthening inf̂ '-istnal sidings to allow local freight trains to clear main tracks while serving 
shippers. 

A related project, separate from the raiiroad investments, is the exteroior of intercity passenger 
operations from the Stspies Mill Rd. Staaon to the Main St. Sr tion in downtown Richmond. Main 
St. Station is being convened into an intermcdai passenger ter linal ,ind retail and commerciai 
complex. This projea will provide direct access to the central business district, thereby improving 
the desirability ot thc proposed service. 

Reconfigure Tracks - Shepherd JcL to Anacostia to \Trginia 

This project would upgrade tram speeds to 30 mph from 10 mph through the Virginia Avenue 
Tunnel and implement improvements to minnniTy the length of single-track in this corridor. If the 
CSX merger is approved, and depending on the associated prcp'jsed operating plan. Anacostia 
wouid be reconfigure. This reconfiguration would make the i'oate to the Alexandria Subdivision the 
snî ght move and the move ro Landover Line the diverging move, with a 30 mph turnout to the 
Landover LLTC to mmLmize tin operationai impact of the change. The Alexandria Subdivision from 
AnacDsna to Shepherd Jct would be double tracked a new junction created north of Benning. The 
latttr option would allow use of the existing double track on the Landover Line from M Street to 
Benning, a distarre of 2.0 miles. Risxinfigure Anacostia and Shepherd Ja to uiuversal imerlockings, 
if retained, with sufficient flexibility to facilitate freight movemems at these critical locations. 

.A stn.iciural integrity analysis of the Virginia Avenue Tunnel would be performed. If deemed 
feasible, ±s xunrxl would be daylighted" [footnote number 34] and the aiigranent betw-een M Street 
and New Jerse;. .Avenue would be double-tracked.. 

Modincanons at C? Virginia hterlockmg are descnbed separately. 

Increasing freight train speeds from 10 to 30 mph through the Virginia Avenue Tunnel will reduce 
nnsii tmies through the segmen. Lengthening the double track segment on the nonh side of the 
tunnel will assist in reducing delays. A reducaon in frri.*ht train delays through this segmem will 
have a positive effea on passenger tram performance south of Washington. 

Reconfigure Tracks - CP Virginia to Long Bridge 

.\t this locauon an additional track would be installed with No. 15 tumouts on each end, the south 
end leading from Track 1 just east of L'Enfant Station and the north end connecting to the Landover 
Line as close as practical tc the Virginia .Avenue Tunnel. The existing CP Virginia Interlocking 
u ould be upgraciec to faciiita'e freight and passenger operations at this critical junction. Existii^ 

V.7 
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ill THF BROOKiNos i N s i i i i i i i o N is an inde-
pendcnl organization devi>ted to nonpartisan 
research, education, and publication in eco­

nomics, government, foreign policy, and the social 
sciences generally Its principal purposes arc lo aid 
in Ihe developmenl oi sound public policies and to 
promote public understanding of issues of national 
importance. 

i he Inslitulion was founded on December 8, l'*27, 
lo merge the activities of Ihe Institute for Govern­
ment Research, founded in 1916, Ihe Institute of 
Economics, founded in 1922, and the Robert Brook­
ings Graduate School of Economics and Govern­
ment, founded in 1924. 

The Board of Trustees is responsible for lhe 
general administration of the Institution, while the 
immediate direction of the policies, program, and 
staff is vested in the President, assisted by an 
advisory committee of the officers and staff. The 
by laws of the Institution slate: " I t is the function 
of the Trustees to make possible the conduct of 
scientific research, and publication, under the most 
favorable conditions, and to safeguard the inde­
pendence of the research staff in the pursuit of Iheir 
studies and in the publication of the results of such 
studies. It is not a pari of their function to determine, 
control, or influence the conduct of particular in­
vestigations Ol Ihe conclu- 'ons reached." 

I'he President bears filial responsibility for the 
decision to publish a manuscript as a Brookings 
book. In reaching his judgment on the competence, 
accuracy, and objcctiviiy of each study, the Pres­
ident is advised by Ihe dirccttir of the appropriate 
research program and weighs the views of a panel 
of expetl outside readers who report to him in 
confidence on the quality o f the work Publicalioii 
of a work signifies that it is deemed a compeleni 
treatment worthy of public consideration but does 
not imply endorsement of conclusion • or recom­
mendations. 

The Institution maintains its posiiion ol i. ^utrality 
on issues of public policy in order to safcgua. ' 'hi» 
intellectual freedom of the staff. Hence inter­
pretations or conclusions in Brookings publica­
tions should be understood to be solely those of 
the authors and should not be attributed to the 
Institution, to its trustees, officers, or other staff 
members, or to the organizations that support its 
research. 
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viii MERGERS, SELL-OFFS. AND ECONOMIC EFFiciENcy 

spent as a visiting fellow at Brookings. David J. Ravenscrafi was a staff 
iTtember of thc i-ederal Trade Commission's Bureau of Economics 
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SYNLRGY, AGENCY, AND THE DETERMINANTS 
OF PRHMIA I A I D IN MERGERS* 

Ai KXANDKR R Si.iisKY and RK HARD I CAVIS 

Hypotheses about the creation of value by mergers are tested on premia 
paid tn a sample of 100 recent acquisitions The premia increase wilh 
financial although not wilh real synergies and with the scope for 
• managerial " behavior in the largei firms The actjuirer willingness to 
pay also increases with their scope for managerial behavi i .'He presence 
of either actual and potential rival bidders has a powerfi >. effect, and we 
ascertain that inarket gams (losses) to acquirers' shareholders do not 
distort the associations between acquisition premia and sources of value 

O 
o 

IN MKRGER transactions among Urge US corporations, shareholders of target 
firms receive large premia over market value foi yielding control to Ihc 
acquiring firm Because on average Ihe acquirer's shareholdeis break even, 
•--.ets" gains represent most of Ihe value lhat Ihe market assigns lo these 
naiisactions. Some observers ascribe this value to synergies in Ihe 
coordination of business assets OthciS attribute it to gains from shifting 
control of assets into Ihe hands of more effective managers 

Each hypothesis claims some support The stock miukcl assigns more 
value lo mergers between firms lhat exhibit some potential for relatedness, as 
klenlified in the theory of corporate diversification (Singh and Montgomery 
[1987]; Shelton fl9881) Potential target firms foMowing poorly selected 
policies are more likely to be acquired (Palepu [1986]) However, there has 
been little use of multivariate analysis lo impute the variance among premia 
paid for targets to these and other sources of gam (cf Jahera, Hand, and 
Lloyd [19851; Walkling and Edminster [1985]) That is our goal 

The firsl seciion provides a conceptual framework and presents ihc ni'.i.i 
hypotheses, and thc second gives them quanliti'ivc forms The third descrioes 
the sample and reports the results 

I ANAI YTK At FRAMEWORK 

The premium paid in a completed merger iransaction, PR. can be related to 
Ibe market value ofthe target as an independent firm (ML) by this expression: 

(I) PR =(BRtS[Ar,]/M^')B(Zj) 

•We tre graleful lo Denis* Neumann and Kennelli C Oriffin fi)r assistance and lo Cynthia 
Uenliomcry for suggestions Research support was provided by ihe Division of Research. 
Birvard Business School 

277 
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. r HRfS is the reservation p-icc "f 'he succcsMul .uquiicr, net of the 

a;;*;; ^ s management, bu, also any factors that rcrnescnl the . . . u 

^^^^^^^^^^^ 

.curred by t l ^ a c q u . ^ „ 

Z : : ^ ^ : : ^ ^ s ^ . w r , l ; ; L r v ^ i o n pnces . t ...e .ou.d.bc acqui^r 

sl aid curren, owners (Af and ihc Z, are delernunan.s such as ihe 
U ; n : : ; ^ J t - . a b . e s by considering the t . o n...... h .po th»« 

h!^it thrsources of value in mergers labelled synergy and ^nanagena 

:5 r tUn . ss Ts well as fac.ors determining the acquirer s barg.i.n,ng 

situation 

Synergistic gain^ 

^^•"~SS:BrB=B^ 
, i r r , ml„„ firm tecau« Ite acqu.rc s r-sc,..l.o» r ' ™ ' " 

the s:alc ofthe acquirer s assets 

• this approach ha. ew.lved frorr, I'enrose 11959] and numerous o.her contr.bu.ors F « j 
, . c n , a p p C o n see M„n.gon.er, and Manharan (forthcommgl 

SS Nl m.V. A(.IN( y AND I'RI MIA i'AII) l \ Ml Kr.l KS 279 

Manaift rial etjcclii i nvw 

Mergers arc also hihcvcd lo cieale value by shifting (nisincss .isscls iiitu tiic 
hands of managers who can generate more value from them, Ih.inks to greater 
ability or stronger incentive to maximize value I hc evidcnic suppurling this 
gain from mergers is thin Acquired firms book profits art not subnormal for 
their industries (Ravenscrafi and Scherer [ l'^H7,ch .3]) Mergers pick off funis 
tvilh loiv rafio.s of market lo book value (Hindley f I97()j). but the synergy 
hypothesis suffices to explain th;i' regularity ' .Some evidence iiulicates 
impro\emeni in three aspects of manag ment of the target firms' resources (I) 
ending Miboplim:il use of debt (p.ipcrs c ted in < avcs 1198'* |), (2) cliniii.aliiig 
mismaicnes between their market oppor unities and policies (I'alcpu (l'>86)); 
and ('t making profitable asset switch's and sales that the t.irgei's managers 
bad not chosen to make (Hh.igal, Shicifcr. and Vishnv | IWOji Relevant 
if indirect is thc finding of 1 ang, Siiilt/. and Walklint; |l')K8i ih.it thc 
largest increases in Ihe combined values (abnormal leturnsi of acquirer and 
largei occur when firms with high values oi lobin's q acquire targets with 
k)w values ot q 

Thc value potentially created by a merger and Ihus ihc iii.iuituiin prciniiim 
paid (HRESiMV) should increase with the target management's undcrper-
lormance To test lhal hypothesis requires cither an independent measure of 
Ibc target management's performance or a hypothesis aboui the souicc of its 
ibortfall We shall focus on thc incentives piovided by compensation and 

' jovernance arrangements identified by the iheoiy .if principal agent 
• liUtionships High levels of managerial shareholding (or compensation 
lltionply tied to share value) encourage managers to select policies aligned 
[with the interest of shareholders in maximum value, rcduciniJ thc \aliie thai a 
[nanagerial change could create 
(' However, this familiar hypothesis about incentives runs countct to another 
[bised on entrenchment: managers with substantial shareholdings can more 
[(Uily resist a hostile lender offer and thus can cnlrcijcli lliemsclvcs and 
{icfend any prcfcreiicc for olhcr objectives over maximum income from their 
[ihireholdings (StuI/ [1988]) T he entrenchment hypothesis also applies to 

jjagers vho arc sh<irt of com|iclcncc rather than motivation I Inder-
•formirg managers should lose more utility following a change in control' 
susc (heir compensation exceeds their productivity ' Therefore they gain 

ore fiom using the firm's resources to create transaction costs foi the 

'The faci lhal shiirc, »if acquired firms lend lo yield ncgaltvc abnnrmal rftunis iii nxuifhs *>r 
I previously has been ascribed lo inferior managerial performance, however, a sufficiem 

anaiKi • (teslcd (KIOHI is (hai acquiring firms pick up wh,il lhey see as bargains iii lhe markel 
roorp<>raie conlrol (.Scherer 11'»(H j) 
•leplaong a less accomplished management •-ilh a better bui costlier one does noi obviously 

r value, which is why overLompensatirn it up lo a point lhe core issue (a poor manager 
) ol course depress Ihe hrm s value by more than his lotal comp<'nsalioii) 
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acquirer and deter an acquisition that will terminate then rem stteams The 
r ^ c h m e n t effeci makes it uncertain how levels ''-l-per^rmance ao 

resistance lo takeovers vary with managerial shareh.>idi..g^ M Lifer 
I ong [1984] found that resistance to takeover bids is more likely, the smaller 
are th shareholdings ofthe target's managers and directors They also fom, d 
ome evidence associating resistance with the si/e of estunated rtrt 

components in the salaries of targets' executives However, large managen^ 
harehold.ngs sometimes help to install value-.mpairing antitakeover 

prJusitis IBrickley, lease, and Smith [1988],,- and --agerial shan. 
holdings beyond a threshold seem to decrease the hrm s value of Tobtn» | 
(Morck. Shieifer, and Vishny [1988]) ,ii,.i„»«' 

Entrenchment complicates determimng which managements arc likelytt 
be underperforming and thus the premia earned for displacing them ™ 
incentive alignment hypothesis proposes that the premium will decrca« i^ 
some measure of alignment such as thc fraction ofthe target s shares hcldj 

L^dcrs ( / /N5) fn equation (1. we f ' - i ; ' ' % ^ ; ; , ^ ' ; ' ^ / ' V 7 M l 
PR = BRES/MV: which can be expanded to PK = J / j ^ ^ 
where BRES is the acquirer's jross reservation price and T the t ansactw 

cost of making the acqu.s.tion The ' " - " j ; ; ^ " ^ " ; ^ ; " ; , ; ; ; ^ ' , ' : ' ? ^ j " 
thai dl 'R/dTISS<0 bccdiise d{BRES/MV)/dllNi><» « 
m - l M t W T l N S = 0 If managers with low shareholdings place I M 
obstacles before would-be acquirers.' entrenchtnent imphes 
mTIMV)ldTINS < 0 and possibly dPR/dTlNS > 0 If high-shareh# 
managements value their independence, the effective reservation pnoe fpTj 
firm ,s raised, although not the MV lhat we observe. Some takeoverta 
precluded; in those that occur entrenchment acts like a Z, vanable in 
Jr the purchase pnce up toward BRES With ^B/eTlSS > 0 and , ^ 
FIBRES' My)/dTlSS>C as well), dPR/dTINS>0 Thus the efq 
managers- shareholdings on PR is of indetenninate sign, negative^ 
incentive-alignment hypothesis, positive from Ihe entrenchment effP 

either of its forms . 
Although discussion of managenal behavior in merger transacOoii 

focused mostly on target firms, acquirers have also come info the spol 
Jensen's 11986] "free cash flow " hypothesis hol.<s that managers assigal 
opporlutiity costs to internally generated funds not needed for remv^Wi 
,„ Iheir base activities and squander these on low-yield acquisitions Me 
can provide utility to the acquirer's managers by reducing nsk to the viat 

rii::sf:5:'!.';.t«= -.^i 
riQSSl and lhe survey by Jensen and Warner (1988] _ „ „ _ - : . h . . 
' ' ( olden pa achules, poison p.ll., and lhe like Some ot Ihese ' " ^ ' " f ^ 

clear IDann and De Angelo (1988]) 

SYNI RCiY. A(.l N< Y ANI) PRKMIA I 'All) IN MIRl.HtS 281 

of the enterpnse (Amit and I ivnat [1988]) or conveying advantages 
issociated with increased size, such as higher compensation (Eirth (1980)) 
ind decreased vulnerability to takeovers You, Caves. Smilli, an.i Henry 
[1986] demonstrated empirically that excess returns to acquiring hrms' 

I ihareholders are smaller (more likely to be negative), the smaller is ih<-
: fraction of shares held by managers and directors and the larger is the 
; proportion oi insider members of the board of directors Thus the agency 
i Btuation of Ihe acquiring finn also affects Ihe premium paid for the mget," 
j because a managerial bidding fimi's reservation pnce can excce:'. a value 

[Baximi/er's. 
[ * 

i^gi i ins in market for corporate contro/ 

Itfnless stock-market efficiency is believed to hold in the short rui mergers 
occur because the market undervalues the income stream expected to 

tfcw from lhe largei's assets (Scherer [ 1988J) The finanaal investor cannot 
lily arbitrage between the markets for physical capital assets and for 

BDCTal claims on the income streams of those assets, but some acquiring 
I can The pnces of financial claims are typically more volatile than Ihe 

. i of capital goods - certainly during the years 1986 1988, covered in our 
_Bincal investigation If stock pnces were also more volatile lhan the cash 
ŴS expected by busmess investors, then their reservation premia for 
buiiitions should move inversely with tbe general level ol secunties pti:«s 
Itive to the prices of real capital goods. 

ning considerations 

^bargaining function B(Z,) determines where the premium falb between 
jfi^er 's reservation price and Ihe Urgefs market value It should depend 

! number of actual and potential competitors for each target Within the 
jset by competing bidders il should depend on tactical bargaining skills 

Sobjectives (assumed as unobservable in practice) ^ That leaves Ihe Z, with 
Jtole of represenliiii; the density of the upper tail of potential bidders' 
fevation pnces The synergy and agency hypotheses offer differenti 

ations about these densities The synergy hypothesis implies that going 
noems represent different bundles of assets that are heterogeneous in 
ributes and qualities, and therefore have diverse reservation pnces for a 

I target firm. The managcnal-efficiency hypothesis can be read narrowly 

I proposition implies thai excess lelurns lo Ihe shareholders ol acquiring and largei lirms 
inerier should be negatively correlated, which was confirmed by Vou ei al (1986) and 

ky.Oe^al, and Kim [1988) 
I k not obvious for esample, lhal a target managemem pursuing ohjcclives other than 

uto value in managing Ihe firm would choose lo (oiego ttiracting the masimum price 
Ittic successful acquirer 
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to predict the contrary .ill efficient, value maxim./.ng managements can 
wrmg the same value from a g.ven asset bundle and will have the same 

" T l i d : : : ; ^ reservalum-pnce distributions could be pu.sucd aiong tlm 
and olher lines, bu. with l.ttle practical value We control for the presence of 
a tlv clpet.ng bidders, a factor that has repeatedly been found to increa« 
m rler pyemia Although thc closeness of potential competition for acquirer, 
Ty'defy d"" , measurement, .1 can perhaps be inferred mdireclly from th, 
structure that the successful bidder chooses for its transaction 

T e po .On of the acquisition premium withm .he bargaining range <^ 
be approached mdirec.ly, because any surplus expected .o accrue to tfê  • 
acs.umng hnn should generate excess returns lo the acquirer s shareho de^^ 
?he " r the^cquisuion is announced We shall indeed use acquirers c.<m , 
r̂  urns .. l u re tha, findings about the determinants of the P-m-m a - ^ 
dr orted by systematic relationships between the hypothes.ml detenn.n^ 

"he premmm and the estimated pains (iosses) to the acquirer̂ .: 
shareholders * 

I I EMPIRICAL SPECinCATION OF THE MODEL 

We now propose vanables to embody Ihcsc hypotheses about takeoi 
premia and test them on a sample of large merger transactions among I 
nonfinancial companies during 1986-1988 

SvM^r^isfic gains 
Tlie synergistic potential implied by thc theory of lumpy, multi-oscflSKWi 
b. measured m vanous way, The relatedness ofthe businesses d.vemli 
finn can be calculated by observing the polices used to = ' » 
b^nesses (or from Ihe lack of such pol.aes) (Rumell [1974]), but it r 
Tue mnrof objectivity and repl.cabil.ty when applied to mereerŝ  
standard industrial classification (SIC) has served to measure relat«i 
cbieclively because of its construction based on s.milant.es of technolog 
ani pnncipal inputs (e g Caves [ 1975]) The po.en.ial synergy resuU.nĝ ^̂  
a merger can be measured similarly from the closeness of thc activities ofl 
acquinng and acquired enterprises, - u i . M9KS 198811 

Wc employ a varu.nt ofthe approach developed by Shelton [ '988] 
measure a merge s potential for relatedness She obtained the d.s nbution 
a e ong SI • industries for each acquire, and large. Urn, shortly hefoi. U 
neoth acquisition She then determined judgmentally (on staled enter 
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Symbol tiefimii/in Mton Std dev 

PR 1 ransaction price pnor markel value 41 4% 
fll Esleni of relaiednevs of companies' assets 0 52 0 42 
H Hori/nnljl merger dummy 0 3, 046 
V Verlual merger dummy 009 0 29 

n Related merger dummy 0.4S 0 50 
SIZE Sales of acquirer/sales of largei 316 61 5 
TDF.BTEQ Target long term debt equity 104% 24 r/„ 
ADEBTEQ Acumicr long-term debl/eqiiily 22 9% 38 0% 
ptOlF rnEHrt:Q-APf.BrEQ - 12 5% 45 «% 
TINS Taiget shares of managers, directors 19 1% 19 3% 
TFn t: Target shares in blocks -> 5% 120% 11 7% 

;TBOARD I atget officers % board of direct-irs 3ft 3% n 1% 

i'AFiyt 
Acquirer shares of managers, direciors 12 2% 

i'AFiyt Accjuirer shares in blocks > 5% ft 5% 10:% 
'ito ARI) Acquirer officers °„ board oi directors 349% 18-1% 

S& P iiidei. closing day ot Uanaaciioo 2«S 27 8 
ALU ASH Dummy for all-cash Iransacuons 072 045 

[lUVAL Dummy fo,- preseaoe of rival bidder 0 25 0 44 

Sourcn Tninurtioni ivere identified stu) dated froni ADP Network Servirrt whicb also luppUed 
tiinn oo Pf. SIZt. AI.IC4SH. tnt IUV4L SUndard and Poor« Cnropusidi provtiicd lof.irmjiioo 

I to caiiulale UT. H l', K. and OEBTEQ, INS, FlIrE and BOARO mtn iihmned Irom Moody's 
iritie Reporis, Vntu* I ine Reponi. aod corporate annual prmy ftaiemeiiis The history of utb 
Mon »u Utari through iioiits pjblubed ui lhe Wall Sirtti JmrnM tri reiricved Ihrough us lodei. 

CLOSt wu also obuioed (lom the Jmmal 

her each pair of activities of the two firms held synergistic potential. For 
1 pair deemec: to fit she calculattd tbe product of the activities' shares of 

^uirer's snd target's sales, then summed the resulting products Specifically, 
(procedure yields Ihe measure: 

Eir 
AT 

I J. is the share ofactivily a in the acquirer's total sales lii ^ I , ,,/<). 5, is 
t share of activity f in the target's total sales (f = 1,. , l \ and equals 
tif activity pair uf is deemed lo possess synergistic potential, zero if they do 

We set - ' when the two activities .serve a common set of customers, 
through similar distribution channels, employ rclatcil technologies of 

Juction, or utili/c important inputs in common t)f lourse. all ihcsc 
umonalities will be present when the combined linns operate in the same 
xkct, and combinalions of vertically related activities have their own 
Biliar scl ol bases for creating value, so horizontally and vcrtir illy related 

- Ihe potential .mpor-ance of controlling for the change m the 
by.ilef.ndmgo?You,. .!« i 1986) that .he estimated ro,<,l value, of 24 of their .33mer»er. , 
neK.it.ve despite pers.,M>e gams lo the largei sshareholdeis 

•Th a t cntena flow from Rumell (1974] and subsequent lesejith and weic stiongly 
ned in Ihe siatistical study of divetsificalionby Lemelin | I9H2) 
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activities will be assum.-d lo achieve a synergistic ht / / / r.ingcs beiween 
zero (when no pair of acquirer and target activities ,s deemed related) and otie 
(when every pair shows relatedness) The prc-mium pai.l in a merge, should 
increase with H I l ablc I lists all regrcss..rs used in .he analysis, gives their 
sources, and reports means and standard deviations for the san.pic 

We also assigned each transaction a zero/one dummy variable to indicate 
whether the synergistic element arose chiefly from a horizontal (//). vertical 
(F) or related (K) pai. of activities'' These types of relation need not generate 
syslemalically ditfering surpluses, bu. it ,s mteres.ing to check the poss.hi .ly 

/./Tdoes miss <mc dimension of synergy tha. arises if .he .argel s assets 
yield positive exiernahties for the acquirer's business units. ""^^ W ' ^ J 
mio the acquirer's organization The relative sues of the wo firrn the 
,„,,.er and the gam m productivity of thc target's assets (expressed as a 
proportion of their free-standing market value) should increase with 

SIZE - total sales of acquiring firm divided by total sales 
of the target 

On the hypothesis slated. iheeffeC of .S///. should be inteiactive with / / Tor 
St/E should be measured from individual hlimg pairs of businesses 
• A discrepancy between the Iwo firms' levels of linancial stringency can â so 
,„ ,ke a merger valuable If parties' opportunity costs of internal funds differ, 
and obtaining f.in.ls externally entails significant transaction costs, a merger 
could creale value to the exteu. tif the avoided costs of securing external funds 
1 o f the transaction costs of thc merger itself f.ru.ie, (I'^SS) found evidena 
that acquirers had significantly greater (inancial slack in the two years prior 
to the rner.er .nd targets displayed s.gnihcan.iy higlie. levciage than .heir 
acquue.s. nonetheless Ins data rejected the hypothesis that thc market valu. 
of the merger depenos on the exient of this financial synergy 

We obta.'ied the vanable; 

IDEB l Eti =• ratio of long-term debt to the sum of debt, common 
equity (market value), and preferred stock, target 
firm, year pnor to meiger 

ADEttTFO IS Its counterpart for the acquiring firm What should matter is 
the relati.m between TDEBTEQ and ADEBTH] f ilher Ihc absrihile cr the 
algebraic value of tnei: difference might be appropnate in principle a merger 
could absorb thc financial slack of either partner, although Hrt.ne. s [ '̂ 88 

I.s sugges. .he pnmacy of .he acquire s slack Khoadcs (. S7) found h« 
premia paid for acquired banks increase with a measure analogous .o theu 
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leverage lie decrease with the ratio of equit) and stiborilinalcd notes to 
assets) 

Agent y •iilualuins ol lurqel and acquirer 

Value ould arise either because value-maximiziiig m.iiiagers differ in 
effectiveness or because some managers are more strongly motivated than 
others to maximize value Thc former source is impossible to test except on cv 
post evidence, which allows that hypothesis to be put aside without deep 
concern for omitled-variabic bias, see Ravenscrafi .iiul Sclieicr fl9X7| and 
other evidence surveyed by Caves [1989] 

That leaves the state of the principal agent rel.ilion btiwccn owners and 
managers of both target and acquiring firms as a basis for predicting 
differences m managerial pcrformaiue Wc expcil Ihc alignmciil of Ihe 
ob)et!ises of managers to shareholders' interes! in rnaximi/cd preseni value to 
depend on the effectiveness of external monitoring ol the inaiiapcrs and the 
ttruclure of Ihcir compensanon The following variables au- used 

TINS fraction of shares held by corpoiatc olliccis and 
members <if the board of directors, 

l i l t t (laclion of shares noi held by otViciis ,md diicciors 
tlial .lie in lhe hands of individii.il sli.iteholders 
owning five per cent or more o! Ilie linn's oulsl.iiuling 
equi.y shares, 

TBC 'iKD frac.ion of members of .he ho,ml o| tliiec.ors who 
are officers of the company 

THt E embodies the hypothesis tliat sul)staiili,il |iiiiiioiii>) shareholding 
blocks emerge where the payout of intensive monitoring is high (I)emsclz and 
Lehn I 1985)) ant) scne as a base for potential takeovers (Slilciiei and Visliny 
[1986]) The premium sliould therefore decrease with l l l l ' E Similarly, 
directors who are outsiders monitor managers more ellicicnlly (Weisbach 
[1988]), so lhat thc premium should increase with T BO ARI) The effect of 
TINS is ambiguous, however, for the reason developed .those Us incentive 
and entrenchment eflecis run in opposite directions I 

If changes in the policies ofa managerial target firm yield increased value, 
we also expect that managerial firms will pursue acquisitions more actively 
than value-maximi/mg managers, and variables AINS. AEI I E . and 
ABO-tRP were dcvelopeil for each acquirer exactly p.irallel lo lliose foi the 
target Manageis who gam utility from mergers can imprint iheii piclciences 

>''Jlori/..ntal and verlaal merges.an of course also generate monopoly rents In th.s pap« I 
we simply neglect any discrepancies belsveen private and social gams . i n« J I 

• . Z a u « most ta.ge. hrms m .he sample *ere no, la.ge enough to operate diversified hnesrf 
business, determining Ihe principal mode of ht was uncomplicated 

" If enttenched managers can house their boards of directors (iccly, .oui sulist.oitutl outsidc 
I fcolders can demand rcpresenlaiion, 7 BOARII becomes iin endogenous variable p;irrially 
ffslamfd by TINS and Tf U'l. Hermalin and Weisbach 1198R) did establish some tndogeneity 

I r BOARD, but also ohseiseil a fairly high long.run stability in hinis values of / HII ARII 
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merger transactions ,n two ways They can simply -';;;̂ ^P';V' " ^ " J 
p cmia .0 mcrease with -UNS and ABOARD and decrease wi h ./ / ^ A 
n can undertake mergers wi.h value-crea.iiig p.Xcn.ial 
..wt'cr's icscivalioi. price for yielding coniro ^"^^'^ ^ ^ ^ ^ ' ^ ^ ^ ^ ' ^ 
ABO.^RO would be negatively correlated with ' ' ' ^f, ''̂^̂^̂^̂^̂^̂^̂^ 
positively coriela.ed), but the acquirer variables would not necessarily be 
a rocia.'^ with PR once we control for H I and thc variables lhat mea ^ 
Z Z l t i m u ' ^ \ si.ualion of -he target You et ./ \ m ^ \ --nc tided thai 
ut l i tTi aximizing managers ..f acquiring firms tend lo iinderlakt; mergen 

d m n sh the wealth of their shareholders, the acquiring firm s owne^ 

iKrundei.ake mergers that create less value for target and acquinn, 

shareholders taken together 

(;i/u'r ri't/ressofs 
Several variables remain to be defined. The firs, of them tests the hypolh«, 
Iha. m rger premia decrease wi.h .he cos.liness of acquiring financial cl m. 
IHI p,T,difc..ve asse.s ra.her than the assets themselves I he variable used is. 

S&PCUm = value of the S&P 5(H) index at the end of lhe 
closing day of Ihe Iransaction, normalized by the 
CiNP deflatoi for capital expenditure, in the year 
of the transaction 

The variable is crude because it neglects the fact that the - ' • ' ' - - j ; * ^ ' ; - ; ; 

prices of financial ant. real assets for ^ - ^ ^ ^ X X ^ ; : ; ^ ' : ; : ; ^ ^ ^ : ^ . 
from the economy-wide average represcnied by .S<t/ ( l.OSt. I fit prcmiu«| 
should decrease with ,S'<$/'C/.OSh , 

one regresso, picks up an effect on .he premium of the form o( the nominji 
payment offered by thc acquirer Payments may be in cash or packages*! 
various securities with or withoul a cash component 

ALLCASU - 1 if the payment ofthe takeover price is made 
entirely in cash, zero o.herwise 

Targe, shareholders may disc un. noncash paymcn.s clue .o uncer 
about their value or transaction co.ts of redeeming them On the oth r 
-ash payments force the target shareholders to pav capi al-g..in laxes 
".uld'under some oiher p.-yment arrangements be delerre . ; 

securities are sold Hius no sign can be predicted l.-r AI IX " '^"8 
W ilkling 11987] .e|.otled a positive cticlVicicnt. implying thai the tax et 
Ln.nates Atioihel sigmlicance was recently p.opt.sed (ot .he means 

M Ihe s..,i.e anil.iguiiv ma> appl> to AISS as to I I ^ S insola. as 
„„ |„ of an entrenched man.gerlienl, and large shareholdings assuie en.renchmenl Tb. . 
„f You et 11/ 1198ft I impiv that convergence of interests dominates 
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payment One reason for an acquirer to employ an all-cash offei is to 
complete the transaction quickly, without regulatoiy and other delays that 
occur when issues ol securities are involved, bolore potential iiv.il bidders can 
iprng into action lormally. M.l.CASII c;*- register thc aci|iiiier's signal ofa 
high valuation and intent to pre-empt polei lial rivals (I ishman [l')K9|) 

Actual competition for Ihc acquirer is measured by 

R l t 'A l . I if some other entity submitted a iival bid (or the 
target, 7eio otherwise. 

HVAE and ALLCASU arc the only variables cnlci'ii;; the /<(/,) lunction 
I Other influences on Ihe bargain that must go into the enor lerm include the 
I ivailabilily of other target firms lhat might similarly satisfy Ihc acquirers' 
I objectives, as well as tactical skills, temporal urgency, avl competing but 
quahlaiively different tiansaclion opportunities that may have been available 

1 loihe two firms 

I Dtpendeni variable 

lUieexact conslructim ,)f the dependent variable remains to he specified I he 
lleoommator of PK is die target's stock p rice one month Itwcniy trading days) 
Ltdbre the offer's i'n:iounceiiient I he announcemeni dale is llu- day on which 
Ifte Liiget receive'.'i its first official bid T he first bid need not come from the 
Inentual acquirer but it must be Ihe obvious first link m a chain ol events 

ling to the acqi isition. T he final price per share Iniiiiierator) is Ihe one al 
hich the deal is consummated, and the premium is ad|iisted fiir Ihe 
DvemenI of the stock market (S&l* VK) Index) between the base date and the 

! of closing the transaction 
ll is important to determine the premium fot the full iraiis.ictioii pcrioil, 

I just for the value offered at Ihc announcement dale The acquirer who 
Dilates a deal at a |.'iven price for later completion obi.iiiis ihc e(piiv,ili iii 

Sfifrec "call" on the entire taiget company If th. equilies markel is rising, 
B£ of the premiui. can be expected to be a'isoibed by lhe general price 

The acquirer, however, bears little do'viisidc risk ll can usually back 
I if a fall i)f the equities market shouli make the transaction no longer ' 

live, and indeed most ofthe deals agreed to but not completed before 
icrash of October 1987 weic later renegotiated a! lower (iiaes Wc assume 

the target held out for a price at the dale of aiininmccment that 
ensated t rrget shareholders for this risk 

SAMl'l 1 AND SI AIISIK At RliSlll TS 

fit of mergers 

aiist patterns of merger activity and abnormal returns associated wilh 
I have changed over time (Jarrell, Brickley, and Netter (!988|), we chose 
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lo analyze a sample of mergers that were completed witli.n a short penod, the 
years 1986 1988 A list of merger transaction' was obtained from the Merger 
and Acquisitions Database collected bv ADI ' Network Services It includa 
all corporate acquisitions that were completed during Ihe stated period and 
brought independent publicly held coiporations under Ihe control of .>ther 
publicly held corporations The acquisititm mechanism could not be a iw* 
tier lender offer The consideration paid for ihe target had to exceed $50 
rnilli.m The .argel's main line of business had to he outside of the banking 
and savmgs and loan sccto.s, and it could noi possess two or more 
substantially differeni classes of common stock Both the target and acquinDf 
companies had to be incorporated and based in the United States, and the 
acquiring corporation could not own more lhan 25 percent of th^ -argefi 
slock before the acquisitior announcement was made 

T he l()0 observations t*iat remained after this screening yielded an average 
premium over the markel pr.ce one month earlier of 50 5 percent The 
distnbution is substantially skewed, and the standard deviation is 4 U | 
percent'* Only 15 mergers showed no evidcnl relatedness between the 
companies- activities, with related (45) and horizontal (.11) mergen 
prevalent ' ' The mean value of FIT is fairly .'ugh I he targets were on average 
only 3 2 percent as large as their acquirers Neither group was higWy 
leverag '̂d on average, but the targets less so Nearly one fifth of the targtti^i 
shares (nearly one tenlh of acquirers' shares) were held by managers aod 
directors but the concentration of outside shareholdings was fairly low for 
both groups About two-thirds of board memb. rs were outsiders Aboui 
three fourths of thc transactions were paid entirely in cash and involved ooj 
evident competing acquirers 

Final model 

To summarize Ihe model, thc acquirer's normalized reservation price shoiJi] 
mcrease with E l l (interacting positively with SIZE) and DEDIt (th* 
difference between th- target's and the acquirer's leverage) and decrease wifl 
SAPC'OSE The con':<deraiiun of incentive alignment indicates that thei 
reservation price should decrease with TINS. THVE. AINS. and AHV^^ 
and increase with TBOARD and .ABOARD, due to the enlrcnchment effo 
Ihe signs of HNS and AINS are ambiguous Premia could either increase Ofl 
decrease with ALLCASU The outcome withm the bargaining range shouMl 
increase with RIVAL, and a positive sign for .1 / . / (•.4.S-// could indicate thej 

" It,.- niemium was also obtained on the pnce one week before announcement. y|tldia|l 
mean piem.um of 44 7 percent (standard deviation 38 4 pe.cenll The reduction m the rmt 
p.emium can be read as a measure of Ihe average effe. ( of ani-c.pai.ons and insider trading 

•'The cri.eri. n fo, a hori7ontal merger was lhat -he companies operate ,n the same fouii 
industry in the SLindard Industrial C lassification, which may mean polential rathrr lhan « 
reclcompel.tio,. The target, we.e smaller (.SIZf . 44 5) m honronlal than m other me.gol 

elfeci of potential competilion Thc .ibs(>ltite values ofthe slope coellicicnis ol 
the reservation-prici; variables should be giealer where a rival is present,'" 
with thc cxceplioii ol Al l.( ASIt and perhaps li.e vatiahlis telaled to tin: 

' gcquirer's agency siluation 
We report one modification lhal was maile to the IIKHICI (>rior to 

I olimalion In this sample the proportions of shares tield by managers and 
directors and the insider proportions of boards of <lireciors are highly 
correlated, l) 4.i for targets and 0 V) for acquirers When regression models 

.include both TINS ('.//V.S) and TBOARD {ABOARD) the board 
composition vanable is always insignificant and usually takes the wrong sign 
Because managerial shareholding seems more likriv to influence board 

-sosi.ion than to be determined by it we put 'ii- bo ird-composition 
vanables uside 

With that decision t;iken, equation 1 in Table 11 leprescnls an inilial naive 
i version of the model that treats RIVAL only as an additive influence and 
I omits the interactive effects of the presence of riv.d biddeis l-quation 2 
eontinues in this fashion lo (est for a positive interaclion between / / /' and 

I SlZf-̂  Fiqualion i adopts the interactive specification ofthe model to let slope 
Cjefficients differ when rival bidders are present Notice Ihat equation 1 
jossesses considerably greater explanatory power than equations I and 2 

Rtsulii real and finiiiu ial synergies 

iTlefiist result ofthe analysis is a surpnsing negative one the absence of any 
Ihvourable effect of fil beiween acquirer and target on the piemium received 
[by the target, despite the use of a more sophisticated measure of tit ihan in 
I most previous studies I he weak negative relation between premium and JII is 
I present in ..le zero order relationships and Ihe mean values of the piemia for 
mergers with various types of fit " l-quation 2 tests the hypothesis lhat the 

Itugel's assets have positive exiernahties for the value generated by the 
[icquirer's assets, the coefficient <>f El l 'SIZE is posilue as exp xied but not 
lagnificanl Allowing the slope coefficient of E l l to differ between mergers 
[with and without rival bidders clears up some of the mystety When rivals are 
[ibsent. / /T's coefficient is positive though still insignificant, while in thê  
ipftsencc ofa nval bidder it is negative and highly significant Could il be that 
[rivalry unleashes competitive instincts that promote overbidding, and that 
[bids glow more inflated the less synergistic basis exists for establishing a 
["hard' reservation price':' RIV iL certainly exerts a large and highly 

"This would be - he case il Ihe price falls i i . the middle ofthe harg.onmg i.in^e in the absence of 
la«lrv (a Nash solction) see Rubinstein f l982J-bul (he presence of a rival results in a 
Ifcrtrind auction lhat eitracts all but epsilon ofthe acquirers eipected sutjilus 

' 'The average premium for mergers classed as hon?onlal or vertical was aboui 4ft pcrccHl. 
1 lor related ot unrelated mergers about 53 percent The zeio order coirclation beiween PR 

f w l f fT IS -006 
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significant influence on the pr'.n ;um, with its regression coefficient in 
equations I and 2 not much smaller than the mean difference of 365 
percent found in the data set '" 

In the reptuted models TDEBTEQ and ADLBtt.Q arc entered as the 
difference DEDIE - I DEBTEQ - ADEB" • Q Its highly significant positive 
coeflTicient implies that the opportunity to infuse capital to a heavily leveraged 
or capital-constrained target may be a mote important basis for gams from 
mergers than operating synergies.''' When DEDIE is factored into its 
componenis, the (absolute) value of ADEB 1 LQ's coefficient is somewhat hut 
not significantly larger than 1 DEBTEQs. the disaggregation does not 
improve the model's overall fit DEDlE's coefficient differs as expected 
between mergers with and without hvals present (equation 3) 

Results: managerial effectiveness 

s'>f the agency-related vanables, the concentration of external shareholding in 
the target firm i'l'EIVE) exerts its expected negative influence on Ihe 
acquisiiion premium and is statistically significant The coefficient of TINS it 
negative, its significance short of 10 percent in a two-tail test A negative effect 
is predicted by incentive-alignment considerations and contradicts the 
entrenchment hypothesis When transactions with rival acquirers are 
distinguished (equation 3), the expected effeci on 7/ / l f's coefficient is 
strrmgly evident indeed. 7/7t7-.'s effect is negative only when rivals are 
present to affect the premium That pattern is noi evident for 'IINS, 
however^" 

I'he agency situatum ofthe acquiring firm also affects the merget premium. 
Managements that hold larger proportions of their firms' shares offer smaller 
premia (significant at 5 percent in a one-tail test), the effeci of the 
concentraiion of outside shareholding {AEI V El is also negative but not 

"Jahera Hand, and I loyd [I985J reported 14 pcrccni, Walkling and I dminsiei |!985] 33 
percent. Bradley. Desai, and Kim [ I988J 20 percent We --hecked for major diflerences in other 
regressors belween tr.insaclions with and without rival bidders Surprisingly, Ihe laigel i l 
relatively smaller in cases where rivals ate preseni {SI /E 5411) than when absent i24 l l FIT 
does not difTer significamly More rivalrous transactions are all cash deals (KK percem vs 67 
percent), probably because cash transactions can be executed more quickly Insider holdinp Ol 
thc taiget's shares ate much higher when nvalry is absent (22 4 vs 9 } percent), suggesting thai 
these deals may commonly he neg<itialed with entrenched managements 

"Recall Ihe finding of Kasensctafi and Scherer | I9K7| ih.ii small largci htnis h.ive typically 
been abnornially profiial le before their acquisition consistent with a high marginal rciura to 
additional capital Vou el al 1198ft] did not find a significant influence of leverage differences, but 
Ihe target lirms were on average much larger in lhat sluds than in the prcscnl one 

'"Because Ihe iargel lirms are rather small, one might espeil lhal their shareholdings art 
concentrated and lhat 7 f / I t and TINS would be negatively cot related, decieasing Ihechanoo 
lhal both variables will reveal significant negative effects on premia The correlation is in fad 

0 24 I or Ihe larger acquiring firms it is positive, i) 12 Walkling and tdminsler (I985| did DM 
lest directly for agencs efteils, but ihv, did concl.'de Ihjt premia dcrcase with itie targel s ratio 
of market to book value 
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significant When ,1/V,S"s coefficient differs between Iransactions with and 
without rival bidders, lhe delerren! effeci of managerial shareholding is found 
lo operale only when rivals are absent, it does not seem to ciiib the 
compelitivc-spirits effeci of rivalry on merger bids noted .IIHC e 

Results other variables 

The effect of SAPCLOSE is negative as expected but significant only when 
nval bidders are present The weakness of this support for thc hypothesis of 
arbitrage between real and financial assets is consistent with Ihe insignificance 
of EI T. the acquisition of "bargain" assets should yield lilile net jiayolV unless 
the buyer has some specific use for or competence in lheir iii.inagenieni 

rinally. Ihe coefficient of ALLC,4SH is positive and signilicant at 5 percent 
(two-tail) Thc size of its coefficient, similar (and compaiable) to that of 
RIVAL in equations (I) and (2). exceeds any reasonable esiimate ol the lax 
effeci and must reflert the role of potemiai competilion RIVAL .iiid 
ALL( , iSll together indicate lhat competition in the niaikel for corporate 
control exerts a powerful influence on merger premia 

Chanfjea in acquirinii firms values 

We have taken the premium paid for conlrol by the aetpiirer to measure Ihe 
buyer's expected gain However, the acquirer's shareholders register tiieir own 
view of their net gain or loss from the transactum in the abnormal reiurns to 
acquirer's stock Acquiring firms' stockholders about break even on average, 
but behind this mean lurks a substantial variance If tlieii net gams should be 
systematically rchiled to any ofthe hypothesized delermiiKiiils of premia, the 
coefficients reported in lable II would be biased estimators of effects on total 
benelils ()iie resuli ol Vou c' at [ 1986) illustrates the lia/.itd their measure of 
operating synergy was fimnd to increase thc excess return lo thc acquiring 
6rm s shareholdeis but not the sum of gains lo acquirer and ta-'get 
shareholders together 

We were reliict.int to use the standard mcasiiie of returns to the at quirei s 
shareholders the cumulative abnormal return at the announcement datel 
because it docs not correspond to PR, the p'cmiuin paid adjusted for thc 
market return from before Ihc announcement to the completion of ihc 
transaction I ' !ii actjuisition price should rcflccl the call option on the l irgei, 
the gain to the acquirer s shareholders should be measured over thc same 
interval by the change m the value of the acquiicr's shares (adjusted (or llic 
change in the market index) bctvscen one moiitli prior to the announcement 
and the dale of closing^' To make it commensurable with I'R the markel-

' The objeclions to this mea' ure are iis failure lo take account of Ihc acquiicr's bct.i and iis 
inclusion ol noise from new info manon iher lhan Ihe announcement of iransaction itself 
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O 
00 

TABI F I I 
RKiki^SKiN RtsiJi-rs, DmnMiNANrsor Mi aiaR PKSMI* 

£.;ualioii 1 

Independent 
/ RlVAL=-0 variable Equation t Equation 2 RIVAL = / RlVAL=-0 

HI - 1 836 - 3 866 -53 851 10 205 HI 
(020) (0.M) (2 93) (1 12) 

PtDIF 0211 0.207 0 547 0 132 
(240) (234) (3 30) (1 39) 

TINS - 0 M 2 -0323 0 249 - 0 168 
1162) (ISO) (043) (0 87) 

TFtVE -0.702 -0.616 - 3 663 0 229 
(204) (198) (5 .4) (0 68) 

AINS -0574 -0609 - 0 J4I - 0621 
014) (191) (0 39) (207) 

AFIVE - a 3 « 5 -0430 -0609 -0214 
(100) (109) (104) (0 4?l 

SAPCIOSE - 0 1 5 1 -0149 - 0 849 0119 
( I I I ) (104) (220) (0 95) 

ALl.CASH 22123 23.326 18800 
(2.53) (2.57) (2 37) 

RIVAl. 26 234 25.246 301 585 
12.79) (2.64) (2 74) 

FIT'StZE 0069 
(057) 

Constant 95.260 92752 64 582 

(2.10) ( W » (177) --^ 

H' 0224 0.211 0449 ^ 

adjusted change in the acquirer's value ia divided by the pre-merger marki 
value of the target firm (not the acquirer) It is designated APR 

To determine whether hypothesized influences on PA? were partly or whoUf 
captured by APR, we; imply substitute APR for PR in the models reportedtt 
Table II For equation I of Table II the result is 

APR'' 2000 666//r-0216DtD/f+ 64557//VS * 
(0.91) (1.34) (005) (058) 

-t- l()427F/|/£-h l403/4iNS + mMAElVE 
(057) (0.85) (397) 

A 7 AdlSAPCLOSE blbALLCASH + mRlVAL 
(099) (1.29) (068) 

=0 120 

T he negative result supports Table ll's findings .4PR is significantly related 
only lo AEIVE, confirming that mergers provide more benefit to acquiren' 
shareholders when the managers are closely monitored The coeflficient of 
AINS IS positive although not statistically significant (as it was for You et 
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ai) " When equation 3 of Table II is recstimaled with APR as the dependenl 
vanable, Rl fAL takes a significant negative coefficient, and the positive effect 
of AEIVE IS found entirely in transactions where no rivals arc preseni This 
result is consistent with the "competitive spints" hypothesis offered for the 
perversely signed and significant coelTicicnl of f /7 in l able II, equation 3. for 
transactions with rivals present " 

IV CONCLUSIONS 

This paper brings together in a single analysis the various factors lhat have 
been hypothesized (and in some cases found) to affect thc value created by 
mergers — real and finanaal synergies, behavior of managers in bolh the 
Urgei and acquiring firms, ind arbitrage between real and financial assets 
We obtained no evidence o real synergies, some evidence of arbitrage, and 
dearly significant effects o both agency and finanaal synergy We can 
quantify these differing effeci ? f)n merger premia roughly by determining how 
much theirexplained variance '«reduced by removing the vanable or variables 
(hat embody each factor With nt rly half of ihc (uncorrecled) variance 
paexplained in equation 3, thisexerdst faces lhe uncertainty that important 
jOWnponents or dimensions of each cai sal factor may have bee.n omitted, 
[yith that caveat noted we find the foliox'ing proportional nuluctions m the 
ftriance explained when the variable(s) e.-nbodymg the indicated factor are 

*-ted from equation 3: real synergies, 10 6 percent; arbitrage between real 
financial assets, 5 9 percent; financial synergy, 13 5 percent; agency 

tors, 46.0 percent; rivalry, 20.8 percent.'* Interestingly, real and financial 
•gy together evidently contribute less to explaining the variance of 
lia than do agency factors 

•jWe close with brief comments on the study's normative implications The 
tive findings on real synergies are a surprise, and we do not ,>tress them 
use of their disagreement with both other studies of mergers and analyses 

corporate diversification (Lemelin [1982], Werncrfelt and Montgomery 
988]) Our findings about agency factors agree with other evidence of the 

plutary effeci of the market for corporate control on managers of potential 
Ihrgets Howevei, they qualify lhat benign effect sharply in showing lhati 
'wakly monitored managers of acquiring firms overpay (and presumably 
ndertake loo many mergers) Also, the dramatic effccls on pre.nia of actual 

APR has a very large vanance and outlying values, bolh positive and negative Thai pattern 
j l R l U when pliusibly disinbuied percentage returns on Ihe markel values of the acquirers are re-
[•piessed as reiurns on the markel values of Urgels on average only I percent as large l l 
"^Bounls (or Ihe eslrcme coefficieni values in the equation 

"Equation 3 wilh APR as dependenl variable is unsalisfacloiy in ways suggested by note 22, 
)B»ever. so this conclusion does not deserve much weight 
•Tue incremental effect ol RIVAL was inferred from the effect of deleting lhal vanable from 
f j o n I 
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THE PRICINC3 OF SPORTS EVfiNTS DO TEAMS 
MAXIMIZE PROFIT^* 

D. O FERCillMm, K l NNFTH Ci S t l WARl , J C" | | JoNIS 

AND A N D R E L E DRESSAY 

o 

A model of price setting behaviour by Nation,;: !{ -key league learns 
based on the assumption of profit maximization is developed, estimaled. 
and tested The model implies parameter restnctions across equations ol 
a two equation simultaneous nonlinear econornetric model, tested by a 
likelihood ratio test, and implies restrictions on the lirst and second 
'Vrivatpve, of the revenue function, tested wilh Wald tests l h e results in 
large measure support the hypothesis that hockey teams are profit 
maximizers, in contrasi to fome suggestions in thc literature 1 he analysis 
provides an attractive example o f the potential ol sporls data 'or testing 
hehavioural hypotheses in economics 

I boughi the team out oiT.sveof the game and pride in t'le city 
and not for profit ,,. 
You're kidding! 
You guessed, eh 

Harv Anioine, Apocryptial Norttiern Tales 

I N T R O D U C r ioN 

T H F L O N O S T A N D I N G debate over whether f i rms arc pro l i t max imi /e rs has 

been given new life by recent evidence that bo th buyers and sellers are 

inf luenced by the perceived fairness o f prices O k u n (1981 ] , in par t icu lar , has 

argued that Ihe threat o f w i t hd rawa l o f patronage can serve to punish firms 

who SCI prices in excess o f those perceived by customers to be fair (warranted 

by costs) Th is enforces an imp l ic i t cont ract at prices below short run prof i t 

max im iz ing levels K a h n c m a n , Tha ler and Kncls> i | l9K6a,b) . general izing 

from the results of an extensive scries o f surveys, have gone further and argued 

lhat percept ions of fairness affect p r i c ing on a much wider scale and do so 

even i f thc means of enforcement are no t avai lable Whi le this leads them l o 

question the relevance and scope of p ro f i t max im iza t ion as a behav ioura l 

assumpt ion, iheir case is far f rom conclusive 

A l t h o u g h buyers may express a d is l ike for prof i t max imiz ing prices and 

while suppl iers may deny that they arc mot i va ted by prof i t max im iza t ion , it is 

noi clear what this means for ihe i r actual behaviour By i l ie i r very nature, no 

number of surveys can resolve thc issue Consider the case o f professional 

ipor fs wh ich is c i ted by bo th O k u n and K a h n c m a n et a l Despite their 

• We would like lo ihank our colleague Serge Nadeiu for his commenli on an eariier dran of 
Ihis paper. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERII ['ISTRICT OF ILLINOIS 

EASTERN D.TVISION 

THE BALTIMORE AND OHIO CHICAGO 
TERMJNAL RAILROAD COMPANY, an 
I l l i n o i s corporation. 

P l a i n t i f f , 

WISCONSIN CENTRAL, LTD., an 
I l l i n o i s corporation, 

Def entiant. 

WISCONSIN CENTRAL, LTD., an 
I l l i n o i s corporation, 

Counter-Plaintiff, 

V. 

THE BALTIMORE AND OHIO CHICAGO 
TERMINAL RAILROAD COMPANY, an 
I l l i n o i s corporation, and 
CSX TRANSPORTATION, INC., a 
Virgin i a corporation, 

Counter-Def entrants. 

No. 93 C 3519 

MEMORANDUM OPINION AND ORDER 

After a lengthy a r b i t r a t i o n , Baltimore and Ohio Chicago 

Terminal Railroad Company ("BOC") and i t s parent company, CSX 

Transportation, Inc. ("CSX"), seek an order confirming and 

caring judgment on a $19 m i l l i o n award entered m i t s favor and 



against Wisconsin C e n t r a l , Ltd. ("WCL"). Also pending i s wcL's 

motion t o vacate or modify the a r b i t r a t i o n award and wcL' s r.otion 

to f i l e an amended counterclaim against BOC and CSX.' F i n a l l y , 

BOC moves f o r leave t o f i l e a supplemental a f f i d a v i t and 

c o n d i t i o n a l l y waive p a r t of i t s claim. 

I . BAC;KGROUND 

On October 11, 1987, WCL began operations as an i n t e r l i n e 

r a i l c a r r i e r serving p a r t s of I l l i n o i s , Wisconsin, Michigan and 

Minnesota. Before commencing i t s operations, WCL arranged f o r 

the interchange of i t s eastbound t r a f f i c at Chicago. These 

arrangements were necessary because WCL's r a i l r o a d t r a c k s were 

not p h y s i c a l l y contiguous w i t h most of the c a r r i e r s w i t h which i t 

di d business. I f two i n t e r l i n e c a r r i e r s can reach each other 

e i t h e r by using t h e i r own tr a c k s or tne t r a c k s of the other 

c a r r i e r s , they can d i r e c t l y interchange cars. I f , however, two 

i n t e r l i n e c a r r i e r s r a i l s do not meet end-to-end, intermediate 

s w i t c h i n g allows the c a r r i e r s t o exchange t r a f f i c v i a an 

int e r m e d i a t e c a r r i e r . The intermediate switching c a r r i e r picks 

up r a i l cars t o be interchanged from one i n t e r l i n e c a r r i e r and 

d e l i v e r s them t o the other and, i n r e t u r n , receives a fee. WCL 

decided t o co n t r a c t w i t h BOC t o d e l i v e r i t s cars t o eastbound 

c a r r i e r s . 

^The motion of BOC t o f i l e a surr e p l y t o WCL's motion t o 
r e i n s t a t e i t s counterclaims w i l l be granted. 
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BOC i s an intermediate switchir.g c a r r i e r operating w i t h i n 

t h * Chicago Switching D i s t r i c t ( " D i s t r i c t " ) . BOC owns Barr Yard, 

a r a i l c l a s s i f i c a t i o n yard located w i t ' i i n the D i s t r i c t at 

Riverdale, I l l i n o i s . Since 1987, WCL has d e l i v e r e d thousands of 

cars t o Barr Yard f o r interchange t o CSX. 

CSX, l i k e WCL, i s an i n t e r l i n e r a i l c a r r i e r , although CSX 

p r - m a r i l y serves the eastern United States. CSX normally 

d e l i v e r s westbound t r a f f i c and picks up eastbound t r a f f i c at 

Chicago and St. Louis. CSX's r a i l l i n e terminates ;just outside 

of the D i s t r i c t , at Pme Junction Indiana, where i t s t r a c k s 

connect w i t h those of BOC and other r a i l r o a d s . None of CSX's 

r a i l l i n e s or c l a s s i f i c a t i o n yards w i t h i n the D i s t r i c t meet end-

to-end w i t h any of wCL's r a i l l i n e s . 

The proceduTdl h i s t o r y of t h i s case leading up t o the 

de c i s i o n of the a r b i t r a t i o n panel i s complex. On June 11, 1993, 

BOC f i l e d an a c t i o n against WCL t o c o l l e c t intermediate s w i t c h i n g 

and car h i r e reclaim charges' pursuant t o BOC's t a r i f f on f i l e 

w i t h the I n t e r s t a t e Commerce Commission ("ICC"). I n i t s answer 

and counterclaims against BOC, WCL alleged t h a t an agreement 

among the p a r t i e s , and not BOC's t a r i f f on f i l e w i t h the ICC, 

governed the dispute over the charges. I n a d d i t i o n , WCL all e g e d 

'"Car h i r e " i s a r e n t a l charge t h a t each r a i l c a r r i e r must 
pay t o the owner of a car i n the c a r r i e r ' s custody. Under the 
AAR Car Hire Rules, a c a r r i e r performing irt.ermediate s w i t c h i n g 
s e r v i c e i s e n t i t l e d t o recover from the d e l i v e r i n g i n t e r l i n e 
c a r r i e r an intermediate car h i r e reclaim, which i s designed t o 
reimburse i t f o r any car h i r e expense i t i n c u r s while handling 
the car. 
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that BOC owed compensation to WCL under various theories of 

r e l i e f , including breach of the Interchange Agreement, promissory 

estoppel and guantum meruit. 

Although BOC i n i t i a l l y denied that an agreement existed 

between the parties, BOC later moved to amend i t s answer to wcL's 

counterclaims to acknowledge that a preliminary, but binding, 

d r a f t interchange agreement ("Interchange Agreement")^ existed.* 

BOC further moved to amend i t s complaint to add a claim against 

WCL based on the Interchange Agreement. 

On January 10, 1994, BOC submitted a demand to WCL for 

a r b i t r a t i o n pursuant to the mandatory a r b i t r a t i o n provision of 

the Interchange Agreement. On March 1, 1994, an order was 

entered d i r e c t i n g a r b i t r a t i o n and allowing BOC to amend i t s 

complaint to add claims based on the Interchange Agreement. 

Baltimgre and Ohio Chicago Terminal R. CO. V. wiscon<;in r p r f j ^ i , 

L i i L . , 1994 WL 71431 (N.D. 111. 1994). WCL had opposed 

a r b i t r a t i o n on the grounds that BOC had waived i t s r i g h t to 

invoke the mand'^tory a r b i t r a t i o n provision because ' ̂  i t s delay 

in demanding a r b i t r a t i o n . These contentions were rejected and 

BOC's complaint and wc.'s countercomplaint were dismissed without 

The gtinesis of the Interchange Agreement was an exchange in 
July 1987, when E. A. Burkhardt, president of WCL, contacted a 
CSX representative regarding a proposed agreement between WCL, 
BOC and CSX. A draft agreement was prepared by John Booth of CSX 
and he subm:tted the agreement to Burkhardt. The d r a f t was 
subsequently revised by Burkhardt. 

'The par t i e s also agree tnat the Interchange Agreement 
incorporates a l e t t e r sent by Burkhardt to A. P. Fish of CSX. 



p r e j u d i c e pending a r b i t r a t i o n . J u r i s d i c t i o n was r e t a i n e d to 

confirm, ar.y a r b i t r a t i o n award or t o consider a motion by eit.^-.er 

p a r t y t o r e i n s t a t e any nonarbitrable claim w i t h i n 60 days a f t e r 

the issuance of an a r b i t r a t i o n award. 

Subsequently, the p a r t i e s entered i n t o a supplemental 

a r b i t r a t i o n agreement and submitted t h e i r d i s p u t e t o a panel of 

a r b i t r a t o r s (the "Panel"). On November 9, 1995, the a r b i t r a t i o n 

hearings concluded.' On June 10, 1996, the Panel issued a 

w r i t t e n award ("Award"). The Panel awarded BOC ( i ) 

$17,276,290.30 fo r past intermediate s w i t c h i n g charges, car h i r e 

r e c l aims, i n t e r e s t , and improper s e t - o f f s ; ( l i ) the p r i n c i p a l 

amount of intermediate switching charges on CSX-destined t r a f f i c 

t h a t WCL del i v e r e d t o BOC during the period from September l , 

1995 through June 10, 1996, along w i t h i n t e r e s t at a s t a t u t o r y 

r a t e of f i v e percent per annum on t h a t amount; ( i i i ) i n t e r e s t at 

the r a t e of f i v e percent per annum from A p r i l l , 1996 through 

June 10, 1996, on the amount of $13,188,146.00 m outstanding 

intermediate switching charges; and ( i v ) i n t e r e s t at the rate of 

f i v e percent per annum from A p r i l 1, 1996 through June 10, 1996 

on the amount of $1,135,070.35 m outstanding car h i r e reclaim 

charges. BOC and CSX submit the a f f i d a v i t of A l i s o n Brown, 

A s s i s t a n t C o n t r o l l e r - Revenue Reporting f o r CSX, which computes 

*The arbitration hearing was extensive. Twenty-one 
witnesses t e s t i f i e d and more than 400 e x h i b i t s were submitted. 
The t r a n s c r i p t of the hearing i s 3,186 pages. In addition, the 
par t i e s submitted post-hearing memoranda to the Panel. 
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the amount of damages f o r ( i i ) , ( i i i ) , and ( i v ) a.bove though .May 

31, 1996 t o be $2,702,536.90 based on BOC's b i l l i n g records. The 

Award provides t h a t i n t e r e s t w i l l continue t o accrue on a l l 

amounts owed by wcL u n t i l paid. 

BOC now moves t o confirm and enter judgment on the Award 

i n an amount of $19,978,827.20, which includes $17,276,290.30 as 

itemized i n the award and $2,702,536.90 as computed i n A l i s o n 

Brown's a f f i d a v i t . I n a d d i t i o n , BOC requests t h a t t h i s c ourt 

r e t a i n j u r i s d i c t i o n t o enter a supplemental judgment on the Award 

f o r a l l a d d i t i o n a l charges incurred by wcL under the Interchange 

Agreement through August 4, 1996.* BOC also moves t o f i l e a 

supplemental damages a f f i d a v i t , c o n d i t i o n a l l y waive p a r t of i t s 

claim, and s i m p l i f y issues. F i n a l l y , wcL moves t o r e i n s t a t e i t s 

counterclaims. 

I I . JORISDICTIOW OVER MOTIONS BROUGHT UNDER THE FAA 

Neither § 9 nor § 10 of the Federal A r b i t r a t i o n Act 

("FAA") c o n s t i t u t e s a grant of f e d e r a l subject matter 

j u r i s d i c t i o n . Minor v. Prudential S e c u r i t i e s . Inc.. 94 F.3d 1103 

(7th C i r . 1996); O'Leary v. Fanqhella. 866 F. Supp. 1119, 1120 

(N.D. 111. 1994). Before a d i s t r i c t court may e n t e r t a i n a motion 

t o vacate or co n f i r m under section S 9 or § 10 of the FAA, there 

must be an independent bas:s of f e d e r a l j u r i s d i c t i o n . Minor. 94 

*The Interchange Agreement was f o r m a l l y terminated on 
August 4, 1996. 



r.3d at 1104-05; Q' Leary. 86-= F. Supp. at 1120. Since the 

parties are not diverse, they must base j u r i s d i c t i o n on the 

existence of a tederai question. "'l';ederal question 

j u r i s d i c t i o n arises only wnen tne complaint alone ' estao.. ;shes 

eithe- that federal law creates the caust^ of action or that the 

p l a i n t i f f ' s r i g h t to r e l i e f necessarily depends on resolution of 

a substantial question of federal law.'" f^inor. 94 F.3d at 1105 

(quoting Franchise Tax. Sd. of State of Cal. v. Construction 

Laborers '.'aciz.on Trust far Sout.'^ern California, -i b J U . S . i , 2 7-

28 (1983)). 

Neither of the parties' FAA motions raises a federal 

question on i t s face. wcL moves to vacate the Award under S 10 

of the FAA on the grounds that the Panel improperly disregarded 

evidence, disregarded I l l i n o i s law, ignored terms of the 

Interchange Agreement and miscalculated damages due BOC. BOC's 

motion to confirm and enter judgment on the Award under % 9 of 

the FAA raises no federal question on i t s face; i t seeks to 

confirm an award for dainages arising out of a breach of contract 

claim. Thus, the parties' motions under S 9 and S 10 of the FAA 

do not provide independent grounds for subject matter 

j u r i s d i c t i o n . 

BOC asserts that j u r i s d i c t i o n nonetheless exists over the 

parties' FAA motions because Counts I through H I of i t a 

complaint raise federal questions and the motions may be heard 

pursuant to the ixercise of supplemental j u r i s d i c t i o n under 28 
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U.S.C. S 1367. Counts I through I I I of BOC's complaint asserted 

claims based on i t s t a r i f f f i l e d with the ICC. Those claims 

arose under the Interstate Commerce Commission Act ("ICC Act") 

and created federal question j u r i s d i c t i o n at the time BOC f i l e d 

i t s complaint. BOC argues that these claims provide continuing 

j u r i s d i c t i o n over the case as a whole. In contrast, WCL contends 

that BOC's claims under i t s f i l e d t a r i f f cannot provide a basis 

for federal question j u r i s d i c t i o n because BOC abandoned these 

claims when i t was permitted to amend i t s complaint to f i l e 

claims based on the Interchange Agreement. 

As an i n i t i a l matter, WCL questions whether j u r i s d i c t i o n 

existed to enter the March 1, 1994 order directing a r b i t r a t i o n . 

WCL suggests that the March 1, 1994 order should be vacated for a 

lack of - u r i s d i c t i o n . WCL contends that BOC's f i l e d t a r i f f 

claims did not confer j u r i s d i c t i o n over i t s motion to stay the 

proceedings oecause i t i s now clear that BOC did not intend to 

pursue I t s t a r i f f claims subsequent to the a r b i t r a t i o n 

proceeding. At the time the March 1, 1994 order was issued, 

however, i t was unclear whether BOC's t a r i f f claims would be 

mooted by the a r b i t r a t i o n . The fact that the Panel subsequently 

found i n BOC's favor and BOC did not move to reinstate i t s t a r i f f 

claims did not af f e c t the j u r i s d i c t i o n to enter the March 1, 1994 

order. Thus, j u r i s d i c t i o n existed to enter the March 1, 1994 

order because BOC's claims based on i t s f i l e a t a r i f f provided an 
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independent basis f o r j u r i s d i c t i o n at the tim*» the order was 

entered. The order w i l l not be vacated. 

Even i f WCL IS c o r r e c t , however, and BOC's t a r i f f claims 

d i d net provide a j u r i s d i c t i o n a l basis f o r the March 1, 1994 

order, WCL's counterclaims brought under the ICC Act provided a 

second j u r i s d i c t i o n a l basis upon which t o enter the order. The 

f a c t t h a t WCL's ac t i o n was brought as a counterclaim i s 

immaterial, since i t possessed independent grounds f o r 

j u r i s d i c t i o n , which conferred j u r i s d i c t i o n over the case even i f 

BOC's o r i g i n a l f e d e r a l claims should have been dismissed. , 

e.g.• Amoco Production Co. v. United States. 852 F.2d 1574, 1579 

(10th C i r . 1988) . 

Although j u r i s d i c t i o n e x i s t e d t o enter the March 1, 1954 

order, the question of j u r i s d i c t i o n over the pending FAA motions 

i s a separate i n q u i r y . Again, there must be an e x i s t i n g 

independent basis f o r j u r i s d i c t i o n t o e n t e r t a i n these motions 

i . e . . other v i a b l e pending claims. BOC argues t h a t an 

independent basis f o r j u r i s d i c t i o n e x i s t s , as i t d i d at the time 

the March 1, 1994 order was entered, because i t s o r i g i n a l 

complaint contained claims brought under the ICC Act. BOC 

contends t h a t j u r i s d i c t i o n was not terminated merely because a 

p o r t i o n of t h i s case was sent t o a r b i t r a t i o n . Although BOC's 

claims conferred j u r i s d i c t i o n over BOC's motion t o stay the 

p a r t i e s ' n o n a r b i t r a b l e claims, BOC's t a r i f f claims do not provide 

an independent basis f o r j u r i s d i c t i o n over the p a r t i e s ' FAA 
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motions. Not only did BOC f a i l to reinstate the claims within 

the 60-day time l i m i t , but an attempt to reinstate these claims 

would have been denied since these claims have been mooted by 

ar b i t r a t i o n . ' 

On the other hand, WCL's ICC claims may provide 

independent j u r i s d i c t i o n a l grounds upon which to exercise 

supolemental j u r i s d i c t i o n to hear the parties' FAA motions. wcL 

has made a timely motion to reinstate i t s ICC claims. I f WCL's 

motion to reinstate is granted, independent grounds of 

j u r i s d i c t i o n w i l l exist because WCL's cla'.ms arise under a 

federal statute. Thus, wcL's motion to reinstate w i l l be 

examined fir£,t. 

H i . WCL'S MOTION TO REINSTATE ITS CQUWTERgl.AT̂ g 

WCL moves to reinstate i t s counterclaims against BOC. 

WCL's amended countercomplaint contains four Counts. Count I 

seeks a declaratory judgment that BOC can recover intermediate 

switching charyes only under i t s t a r i f f on f i l e with the ICC. In 

Count I I , WCL allege^ that BOC's t a r i f f i s unreasonable, in 

ŴCL also contends that j u r i s d i c t i o n over t h i s case 
necessarily ended because the parties' claims were dismissed in 
the March 1, 1994 order. The March l , 1994 order granted BOC's 
motion for a stay of the case, effected through a dismissal of 
the claims without prejudice and with leave to reinstate. wCL 
argues that the order constituted a f i n a l order and thus 
j u r i s d i c t i o n terminated at that point. WCL i s incorrect in i t s 
characterization of the order. The procedural methoa employed by 
the order d i f f e r s froiu a stay only i n that dismissing the action 
with leave to reinstate puts the onus on the l i t i g a n t s to act in 
a timely manner i f further disputes remain to be resolved. 
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v i o l a t i o n of 49 U.S.C. § 10701(d), e.nd WCL i s e n t i t l e d to set off 

any damages suffered by BOC by the difference between BOC's 

t a r i f f rate damages and the damages BCC would have suffered i f i t 

had charged a reasonable rate. Count I I I asserts that BOC 

vio l a t e d 45 tJ.S.C. S 10741 by not cnarging, or charging lower, 

intermediate switching rates to other i n t e r l i n e carriers. In 

Count IV, WCL alleges that BOC and CSX f a i l e d to "provide to WCL 

reasonable, proper and equal f a c i l i t i e s for interchange" because 

CSX has refused to engage in direct interchange of f r e i g h t cars 

wi t h WCL in v i o l a t i o n of 49 U.S.C. § 10742. 

As the March 1, 1994 order stated, WCL w i l l be permitted 

t o reinstate only nonarbitrable claims. Set Baltimore and Ohio 

ChicagCL-Termmal R. QQ,, 1994 WL 71431 at *3. WCL has waived any 

arbitr>Dle claims or defenses that could have been presented at 

the a r b i t r a t i o n hearing. Parties "cannot stand by during 

a r b i t r a t i o n , withholding certain arguinents, then, upon losing the 

a r b i t r a t i o n , raise such arguments in federal court." National 

Wrecking Co. v. International Broth, of Teamsters. Local 731, 990 

F.2d 957, 960 (7th Cir. 1993); Gateway TechriQlogies. Inc. v. MCI 

Telecommunications Corp. (S4 F.3d 993, 998 (5th Cir. 1995). 

BOC argues th a t wcL nas waived Count I because i t is an 

a r b i t r a b l e claim and WCL did not present i t at the a r b i t r a t i o n 

hearing. WCL does not dispute that i t did not raise Count I at 

the a r b i t r a t i o n hearing. Thus, WCL may f i l e Count I only i f i t 

was outside the scope of claims covered by the a r b i t r a t i o n clause 

of the Interchange Agreement. The Interchange Agreement provides 
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t h a t " [ a ] n y i r r e c o n c i l a b l e dispute a r i s i n g between the p a r t i e s 

w i t h respect t o t h i s Agreement s h a l l be s e t t l e d through b i n d i . i j 

a r b i t r a t i o n . " Therefore, Count I i s n o n a r b i t r a b l e only i f i t 

does not " a r i s [ e ] w.th respect t o " the Interchange Agreement. 

A r b i t r a t i o n clauses are t o be l i b e r a l l y con'jtrued and 

"any doubts concerning the scope of a r b i t r a b l e issues should ce 

resolved i n favor cf a r b i t r a t i o n , whether the problem a t hand i s 

the c o n s t r u c t i o n of the contract language i t s e l f or an a l l e g a t i o n 

of waiver, delay, or a l i k e defense t o a r b i t r a b i l i t y . " Moses H, 

Cgne Meir.crial Hoss. v. Mercury Const. Corp. . 460 U.S. l , 24-25 

(1983). The use of the broad language " a r i s i n g w i t h respect t o " 

i n the a r b i t r a t i o n clause of the Interchange Agreement in d i c a t e s 

t h a t t h i s clause should not be narrowly construed. £££ prina 

Paint Corp. v. Flood ^ Conklir. Mfg. CQ . , 388 U.S. 395 (1967) 

^ l a b e l i n g "broad" a clause r e q u i r i n g a r b i t r a t i o n of "any 

controversy or claim a r i s i n g out of or r e l a t i n g t o t h i s 

Agreement"). A broad a r b i t r a t i o n clause does not " l i m i t 

a ' n i t r a t i o n t o the l i t e r a l i n t e r p r e t a t i o n or performance of the 

con t r a c t , but embrace[s] every dispute between the p a r t i e s having 

a s i g n i f i c a n t r e l a t i o n s h i p t o the c o n t r a c t regardless of the 

l a b e l attached t o the dispute." American Recovery Corp. v. 

Computerized Thermal Imaging. Inc.r 96 F.3d 88, 93 (4th J i r . 

1996) . This i s an appropriate c o n s t r u c t i o n f o r the a r b i t r a t i o n 

ciau.se of the Interchange Agreement. Keeping i n mind the strong 

f e d e r a l p o l i c y i n favor of a r b i t r a t i o n and the broad language of 
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chis a r b i t r a t i o n clause, each of wCL's claims w i l l be examinee', 

separately to determine i f i t has been waived. See i d . 

Count I seeks a declaratory judgment that the " f i l e d rate 

doctrine" applies to the parties' dispute. Where i t applies, the 

f i l e d rate doctrine bars common carriers from making private 

deals that depart from i t s f i l e d t a r i f f rates. e.g.. 

Lo u i s v i l l e ^ Nashville R. Co. v. Maxwell. 237 U.S. 94, 97 (1915). 

The relevant portion of Count I alleges =is follows: 

Because the Panel interpreted the interchange 
agreement as not providing for a di r e c t 
interchange between WCL and CSXT and because 
the panel concluded that BOC performed 
intermediate switching service with respect to 
the cars that WCL had delivered to Barr Yard 
for interchange to CSXT and because the 
interchange agreement was never f i l e d with the 
ICC, WCL has contended that BOCT can recover 
intermediate switching charges on said cars 
only i f BOC brings an action for recovery under 
i t s t a r i f f and establishes that i t i s e n t i t l e d 
to rei-u/er said charges under i t s t a r i f f . 

In short. Count I alleges that BOC cannot c o l l e c t switching 

charges under the u n f i l e d Interchange Agreement because BOC's 

f i l e d t a r i f f tjoverns. 

BOC argues that Count I d i r e c t l y challenges the 

en f o r c e a b i l i t y of the Interchange Agreement and hence was 

ar b i t r a b l e . WCL responds that i t agrees with BOC that the 

Inter-hange Agieement xS an enforc'?able agreement and that the 

Interchange Agreement governs a l l aspects of the parties' 

r e l a t i o n s h i p as to intermediate switching services performed by 
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BOC, but argues that EOC must nonetheless proceed under i t s 

t a r i f f on f i l e with the ICC to coJ.lect switching charges from 

WCL. WCL further contends t h j t Count T may be properly 

characterized as arising under the ICC Act and not the 

Interchange Agreemerit. Under t h i s reasoning, WCL argues. Count I 

raises issues separate from the Interchange Agreement and i s not 

an arb i t r a b l e claim. 

Even assuming that Count I dees not challenge the 

enforceability of the Interchange Agreement a? a whole. Count I 

alleges that the provision of the Interchange Agreement which 

e n t i t l e s BOC to c o l l e c t intermediate swit.-rhing charges at i t s 

standard rates is unenforceable. The eff e c t of a successful 

outcome on Count I for WCL would render the Award uncollectible 

absent a stcond action under BOC's f i l e d t a r i f f . This type of 

action i s d i r e c t l y related to the Interchange Agreement and 

should have been raised at the a r b i t r a t i o n hearing. The fact 

that Count I implicates issues ari s i n g under the ICC Act does no:: 

render the claim nonarbitrable. See S-̂L-t-H S.p.A. v. Miller-St. 

Nazianz . Inc. . 988 F.2d 1518, 15;'4 (7th Cir. 1993) ("Simply 

because M i l l e r has asserted a claim based on the Fair Dealership 

Law does not mean that the claim coes not arise from or relate to 

the Agrefci.'.ent. ") . 

WCL attempts to excuse i t s delay i n r a i s i n g the f i l e d 

rate doctrine by explaining that "there was no reascn . . . to 

assert any claim based on the f t l e d - r a t e doctrine u n t i l a f t e r the 

panel issued t h e i r award" because i t was only then that WCL's 
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i n t e r p r e t a t i o n of the Interchange Agreement was r e j e c t e d . This 

argument i s without m e r i t . wcL was required t o a n t i c i p a t e an 

advers-e d e c i s i o n by the Panel and rais e T 1 1 possibls a r b i t r a b l e 

defenses,' WCL i:3 not e n t i t l e d t r y each of i t s deftnses i n 

separate a c t i o n s . 

Moreover, e q u i t a b l e p r i n c i p l e s weigh against excusing 

WCL's f a i l u r e t o r a i s e the f i l e d r a t e d o c t r i n e at the a r b i t r a t i c n 

hearing.' P r i o r t o t h i s l a t e stage i n the l i t i g a t i o n , wcL never 

asserted t h a t a f i l e d r a t e supplanted the interchange Agreement. 

The f i r s t time WCL r a i s e d the i s j u e t h a t BOC's f i l e d t a r i f f might 

apply t o t h i s dispute was on July 5, 1996. I n f a c t , WCL has 

c o r s i s t e n t l y argued the opposite p r o p o s i t i o n - t h a t thr» 

Interchange Agreement, and not the t a r i f f , applied t o the 

intermediate s w i t c h i n g services performed by BOC. For example, 

WCL expressly denied the a p p l i c a b i l i t y of the t a r i f f i n i t s 

affi'-mative defense t o BOC's o r i g i n a l a c t i o n brought under i t s 

t a r i f f . I n a d d i t i o n , WCL s p e c i f i c a l l y alleged t h a t i t denied the 

* I t apoears t h a t WCL was awarf: of the danger t h a t claims not 
ra i s e d might Le waived. I t attempted t o have claims a r i s i n g 
under 49 U.S.C. § 10701(a) and 49 U.S.C. § 10741 heard by the 
Panel, although the Panel u l t i m a t e l y r u l e d t h a t these claims were 
n o n a r b i t r a b l e . 

*BOC also argues t h a t WCL should not be permitted t o f i l e 
Count I because wcL i s not t e c h n i c a l l y seeking t o r e i n s t a t e one 
of I t s dismissed claims. BOC c o r r e c t l y asserts t h a t WCL d i d not 
plead Count I i n i t s o r i g i n a l countercomplaint. WCL's f a i l u r e to 
assert the a p p l i c a b i l i t y of the t a r i f f i n i t s o r i g i n a l 
countercomplaint i s not d i s p o s i t i v e , however, because WCL would 
.•"lave been p e r m i t t e d t o amend i t s pleadings t o assert the 
substance of Count I as an a l t e r n a t i v e defense or counterclaim t o 
the enforcement of the Interchange Agreement. See Fed. R. Civ. 
P. 15(e). 
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a p p l i c a b i l i t y of the t a r i f f m i t s o r i g i n a l countercomplaint. 

Even when the issue of whether to send t h i s case t o a r b i t r a t i o n 

was b r i e f e d , wcL took the p o s i t i o n t h a t the I n t e r c ^ '.nge Agreement 

governed the p a r t i e s ' dispute. 

F i n a l l y , even i f WCL were c o r r e c t t h a t a successful 

judgment on Count I does not render the Interchange Agreement 

unenforceable, wcL would not be permitted t o f i l • Count I because 

Count I i s f u t i l e . V i l ^ a v. Citv of Chicago. 924 ̂ .2d 629 (7th 

Cir. 1991) ("[L]eave i s inappropriate wh'.TO. there i s . . . 

f u t i l i t y of the amendment"); Glick v. Koeniq. 766 F.2d 265, 

268-69 f7th C i r . 1985) ("[Rjule 15(a) do[es] not r e q u i r e courts 

t o ir.dulge i n f u t i l e g estures."); Universal Mfg. Co. v. Douglas 

Press• Inc.. 770 F. Supp. 434 (N.D. 111. 1991) (c o u r t i s 

j u s t i f i e d i n denying leave t o amend i f the proposed amendment 

could not withstand a motion t o dismiss) ( c i t i n g Foman v. Davis. 

371 U.S. 178, 183 (1962)). In Count I , WCL seeks t o apply BOC's 

t a r i f f rates on f i l e w i t h the ICC. This outcome, however, has 

already occurred. The Interchange Agreement provided t h a t BOC's 

"standard intermediate switch" charges applied — i . e . . BOC' s 

f i l e d t a r i f f rAi£5- The Interchange Agreement and BOC's f i l e d 

t a r i f f were compatible arrangements — che Interchange Agreement 

"wrapped around" BOC's f i l e d t a r i f f r a t u . Enforcing BOC's t a r i f 

r a t e s would r e s u l t i n the same judgment against WCL as contained 

i n the Award, oecause once the Panel found l i a b i l i t y under the 

Interchange Agreement, i t ap^.lied BOC's t a r i f f r a t e s i n 
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c a l c u l a t i n g dam--:ges owed t o BOC. Thus, WCL w i l l not be p e r - i t t e d 

t o f i l e Count I . 

B. Counts I I and TTT 

WCL presented c l a i n s based upon 49 U.S.C. § 10701(a), 

WCL's unreasonable r a t e clai.n, t-nd 49 U.S.C. § 10741, WCL's 

d i s c r i m i n a t o r y r a t e c l a i m , t o the Panel. At a hearj. g on 

June 20, 1995, the Panel determined t h a t " a l l of the issues 

r a i s e d by the p a r t i e s are a r b i t r a b l e w i t h the exception of those 

defenses asserted by Wisconsin Central, Ltd. based upon 49 U.S.C. 

§ 10701(a) and 49 U.S.C. § 10741." WCL t h e r e f o r e has not waived 

Counts I I and I I I of WCL's amended counterclaim, which assert 

unreasonable and d i . i c r i m i n a t o r y r a t e claims against BOC. 

BOC and WCL concur t h a t i f any of the counts i n WCL's 

amended countercomplaint are deemed n o n a r b i t r a b l e and r e i n s t a t e d , 

then a l l issues r a i s e d i n those counts should be r e f e r r e d to the 

Surface T r a n s p o r t a t i o n Board ("STB"), the successor agency t o the 

ICC, under the d o c t r i n e of primary j u r i s d i c t i o n . ' " J t i s 

appropriate t o r 2 f e r the d i s c r i m i n a t o r y and unreasonable r a t e 

claims t o the ICC. Sfifi, & ^ ^ , B u r l i n g t o n NorthPrn. i n c . v. 

United States. 459 U.S. 131, 141 (1982 ; Advance t!mi-p^ 

Expressways. Inc. v. Eastman Kodak , 965 F.2d i:47, 135.: (5th 

Ci r . 1992). Counts I I and I I I w i l l be r e f e r r e d t o the STB and 

w i l l be stayed pending c o n s i d e r a t i o n by the STB of WCL's claims. 

Although WCL may not maintain an a c t i o n t h a t seeks 
enforcement of the f . l e d r a t e d o c t r i n e , WCL i s not foreclosed 
from arguing t h a t damages under the Award emanate from BOC's 
t a r i f f i n order t o advance WCL's ICC clf i i m s . 
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C. Count TV 

Count IV, which asserts a claim based on 49 U.S.C, 

§ 10742, was raised i n WCL's o r i g i n a l countercomplaint. Count i v , 

brought only against CSX, alleges t h a t CSX agreed t c engage i n 

d i r e c t interchange of f r e i g h t cars with WCL a t Barr Yard. WCL 

contends t h a t despite t h i s representation, CSX req u i r e d WCL t o use 

the services of BOC as an intermediate switching c a r r i e r t o e f f e c t 

interchange. In a d d i t i o n , wcL asserts t h a t CSX has used the 

trackage r i g h t s i t obtained from BOC to e f f e c t d i r e c t interchange 

w i t h other i n t e r l i n e c a r r i e r s or, through i t c manipulation of BOC, 

caused BOC t o waive a l l or s u b s t a n t i a l l y a l l of the intermediate 

s w i t c h i n g charges. I n those instances where CSX has r e q u i r e d 

i n t e r l i n e c a r r i e r s t o use BOC's services, wcL alleges t h a t CSX has 

absorbed the charges. As a r e s u l t , WCL argues i t i s e n t i t l e d t o 

recover damriges from CSX under 49 U.S.C. § 11704. 

BOC argues that Count IV represents a "different set of 

aMpgations involving a different set cf facts [than contained in 

the o r i g i n a l countercomplaint] . . . ̂ nd must be heard in a 

different proceeding." BOC i s incorrect, however, in asserting 

that WCL's amended c untercomplaint raises new allegations. To 

the contrary, the lariguage of the Award demonstrates that the 

issue of whether WCL was entitled to a determination that a direct 

interchange occurred between CSX and WCL was within the scope of 

arbitrable issues and was in fact arbitrated. As the written 
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decision of the Panel state*:, wCL argued a s i m i l a r thaory i n 

support of i t s defense: 

WCL's f i r s t defense t o BOCT's claim f o r 
intermediate s w i t c h i n g charges i s t h a t the 
interchange agreement between the p a r t i e s 
provides f o r d i r e c t interchance between CSXT and 
WCL at the Barr Yard. As a r e s u l t , no 
intermediate s w i t c h i n g charges a r i s e since no 
intermediate s w i t c h i n g has taken place. 

At the a r b i t r a t i o n h e a r i n g , wcL rai s e d t h r e e t h e o r i e s i n support 

of i t s contention t h a t no d i r e c t interchange existed: ( i ) the 

language of the Interchange Agreement es t a b l i s h e s thac no d i r e c t 

interchange e x i s t e d ; ( i i ) the i n t e n t of the p a r t i e s as r e f l e c t e d 

i n the correspondence between the p a r t i e s was to provide f o r a 

d i r e c t interchange; and ( i i i ) because BOC was a corporate s h e l l --

a mere i n s t r u m e n t a l i t y or agent CSX, r a t h e r than a bona f i d e 

operating l e g a l e n t i t y -- a d i r e c t interchange existed between wcL 

and CSX. The Panel found t h a t WCL's " d i r e c t interchange argument 

IS not supported by the evidence." ^mong other reasons, the Panel 

found t h a t the language of the Interchange Agreement which stated 

t h a t cars " s h a l l be d e l i v e r e d i n interchange d i r e c t t o BJCT" 

supported the conclusion t h a t the p a r t i e s d i d not intend t o 

provide f o r a d i r e c t interchange between CSX and WCL. (emphasis 

added) . 

WCL's a l l e g a t i o n i n Count IV t h a t CSX agreed t o engage i n 

d i r e c t interchange i s n e a r l y i d e n t i c a l w i t h i t s argument to the 

Panel t h a t correspondence between the p a r t i e s establishes that a 

d i r e c t interchange e x i s t e d . To the ext e n t WCL repeats i t s 
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argument i n Count IV, WCL may :iot r e l i t i g a t e the issue of a 

d i r e c t interchange. 

S i m i l a r l y , the Panel's de c i s i o n t h a t CSX was not r e q u i r e d 

t o engage m d i r e c t interchange w i t h WCL, absorb s w i t c h i n g 

charges or requi-.e BOC t o waive switching charges merely because 

CSX possesse'l trackage r i g h t s over BOC's trac k s i s b i n d i n g on WCL 

and may not be r e l i t i g a t e d . The Panel's determination i s 

supported in the case law. £££ Burlington N-OCthern R. Cg. V. 

United States. 731 F.2d 33, 40 (D.C. Cir. 1934) ( " [ I ] t i s 

e n t i r e l y reasonable and proper f o r two noncontiguous r a i l r o a d s t o 

i n =rchange t r a f f i c through an intermediate switching c a r r i e r 

r a t h e r than by d i r e c t connection, even though one of the 

r a i l r o a d s involved has complete ownership of the i n t e r m e d i a t e 

c a r r i e r . " ) . 

i-loreover, WCL does not a l l e g e f a c t s from which t o i n f e r 

t h a t CSX refused t o provide equal " f a c i l i t i e s . " WCL disputes 

only t h a t i t was required t o pay f o r interchange s e r v i c e s , 

although other c a r r i e r s were not charged. This claim i s 

i n d i s t i n g u i s h a b l e from WCL's d i s c r i m i n a t i o n claim under 

§ 10741 ( a ) . which w i l l be r e f e r r e d t o the STB. The pui.pose of 

§ 10/42, however, i s t o ensure the a v a i l a b i l i t y of interchange 

f a c i l i t i e s on an reasonable and equal basis, not t o ensure 

uniform p r i c i n g of a v a i l a b l e f a c i l i t i e s : 

I n discussing the o r i g i n a l s ection on the Senate 
f l o o r , Senator Cullom explained t h a t i t s purpose 
was " t o r e q u i r e r a i l r o a d s t o f u r n i s h t o 
connecting roads a l l reasonable and proper 
f a c i l i t i e s f o r the interchange of t r a f f i c t h a t 
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may be necessary f o r the convenience of the 
p u b l i c , and t o prevent one road, or a combination 
of roads, from ' f r e e z i n g out' a connecting l i n e 
by r e f u s i n g t o accept t r a f f i c frcm i t or d e l i v e r 
t r a f f i c t o i t upon any terms, as has been done." 
. . . I n the present case, there i s no 
a l l e g a t i o n t h a t d i r e c t interchang'i f a c i l i t i e s are 
necessary t o the p u b l i c convenience or t h a t the 
B & O has attempted t o freeze out p e t i t i o n e r from 
interchanging t r a f f i c a t Chicago. This 
observation, combined w i t h the f a c t t h a t 
p e t i t i o n e r c u r r e n t l y has a v a i l a b l e t o i t 
reasonable, proper, and equal f a c i l i t i e s f o r 
interchanging t r a f f i c i s d i s p o s i t i v e of i t s 
charge under s e c t i o n 10742. 

B u r l i n g t n North..rn R. Co.. 731 F.2d at 40 n.l5 (quoting 17 Cong, 

Rec. 3470, 3472 (1886) (remarks of Sen. Cullom)). Count IV does 

not a l l e g e t h a t a d i r e c t interchange was necessary t o the public 

convenience or t h a t wcL was frozen out of f a c i l i t i e s . Even i f 

WCL had asserted t h a t i t was frozen out of r e c e i v i n g interchange 

s e r v i c e s , t h i s argument would be tantamount t o an a l l e g a t i o n that 

CSX breached the Interchange Agreement. Any claim a l l e g i n g a 

breach of the Interchange Agreement was, of course, a r b i t r a b l e . 

I n sum. Count IV ra i s e s a r b i t r a b l e issues or issues that 

already have been decided by the Panel, and WCL has waived any 

a d d i t i o n a l t h e o r i e s i n support of i t s contention t h a t a d i r e c t 

interchange e x i s t e d between CSX and WCL or t h a t CSX's c o n t r o l 

over BOC was improper. The f a c t t h a t WCL asserts t h a t CSX has 

v i o l a t e d 49 U.S.C. § 11742 by f a i l i n g t o acknowledge t h a t a 

d i r e c t interchange e x i s t e d or should have been recognized does 

not render the claim n o n a r b i t r a b l e . Sae S-»-L-H S.p.A. . 988 F.2d 

a t 1524. Count IV w i l l be not be r e i n s t a t e d . 
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TY. Bg'^'f M"TTQN TQ CONTIRM AND ENTER 
.7Vpr,MffWT ON THR ARBITRATION AWARD AND 

WCT.'S MOTION TO VACATE OR MODIFY THE AWARD 

Since WCL may r e i n s t a t e Counts I I and I I I , supplemental 

j u r i s d i c t i o n under 28 U.S.C. § 1367 may be exercised over WCL's 

motion t o vacate or modify the Award and BOC's motion t o confirm 

and enter judgment on the Award. 28 U.S.C. § 2 367 provides t h a t 

" i n any c i v i l a c t i o n of which the d i s t r i c t courts have o r i g i n a l 

j u r i s d i c t i o n , the d i s t r i c t courts s h a l l have supplemental 

j u r i s d i c t i o n over a l i other ciaims t h a t are so r e l a t e d "o claims 

i n the a c t i o n w i t h i n such o r i g i n a l j u r i s d i c t i o n t h a t t h ^ y form 

p a r t of the same case or controversy." The Seventh C i r c u i t has 

noted that t h i s s ection "authorizes supplemental j u r i s d i c t i o n 

coextensive w i t h the 'case or controversy' requirement of A r t i c l e 

I I I . " Raffr Y. F,̂ ^̂ ^ Options Qf Chicago. Inc.. 72 F.3d 1294, 1293 

(7th C i r . 1995). "A loose f a c t u a l connection betveen the claims 

i s g e n e r a l l y s u f f i c i e n t " t c support supplemental j u r i s d i c t i o n . 

Ammerman v. Sween. 54 F.3d 423, 424 ( 7 t h C i r . 1995). I n t h i s 

case, WCL's claims seek t o recoup damages awarded t o BOC under 

the Award and both WCL's claims and the p a r t i e s ' FAA motions 

concern BOC's r i g h t t o c o l l e c t intermediate switching charges 

from WCL. The par l i e s ' FAA motions are i n t e r t w i n e d w i t h WCL's 

claims. On thes*- bases, the exercise of supplem.ental 

j u r i s d i c t i - ^ . i over the p a r t i e s ' FAA motions i s proper. 
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The scope of review of a commercial a r b i t r a t i o n award i s 

"grudgingly narrow," E l i e r Mfg. . Inc. v. Kowm Development fc^rp, 

14 F.3d 1250, 1253 (7th C i r . 1994), and " e x c r u c i a t i n g l y l i m i t e d . " 

Ethvl Corp. v. United Steelworkers of Amer.Tca. 768 F.2d 180, 183 

(7th C i r . 1985). Sections 10 and 11 of the Federal A r b i t r a t i o n 

Act set f o r t h the grounds upon which an a r b i t r a t i o n award may tae 

modified or vacated.^' 9 U.S.C. §§ 10, 11. I n a d d i t i o n , an 

award may be set aside i f the a r b i t r a t o r d e l i b e r a t e l y disregards 

what the a r b i t r a t o r knows t o be the law i n a r r i v i n g at the 

decis i o n . E l i e r Mfg. Inc.. 14 F.3d at 1254. "Factual or lega l 

e r r o r s by a r b i t r a t o r s — even c l e a r or gross e r r o r s -- do not 

authorize c o u r t s t o annul awards. . . . [ I ] n s u f f i c i e n c y of the 

evidence i s not a ground f o r s e t t i n g aside an a r b i t r a t i o n award 

under the FAA.'' F l e x i b l e Mfg. Systems Pty. Ltd. /. Super 

'Section 10(a) of the FAA provides: 

I n any of the f o l l o w i n g casei the United States 
c o u r t i n and f o r the d i s t r i c t wherein the award 
was made may make an order vacating the award 
upon the a p p l i c a t i o n of any pa r t y t o the 
a r b i t r a t i o n — 
(1) Where the award was procured by c o r r u p t i o n , 
f r a u d , or undue means. 
(2) Where there was evident p a r t i a l i t y or 
c o r r u p t i o n i n the a r b i t r a t o r s , or e i t h e r of them. 
(3) Where the a r b i t r a t o r s were g u i l t y of 
misconduct i n r e f u s i n g t o postpone the hearing, 
upon s u f f i c i e n t cause shown, or i n r e f u s i n g t o 
hear evidence p e r t i n e n t and m . t e r i a l t o the 
controversy; or of any other misbehavior by 
which the r i g h t s of any pa r t y have been 
p r e j u d i c e d . 
4) Where the a r b i t r a t o r s exceeded t h e i r powers, 
or so i m p e r f e c t l y executed them t h a t a mutual, 
f i n a l , and d e f i n i t e award upon the subject matter 
submitted was not made. 
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Products Corp. . 86 F.3d 96, 100 (7th Cir. 1996) (quoting Gmaig?; 

I n t e r n a t i c r a l . Inc. v. Borr.et. 58 F.3d. 328, 3 3 3 (7th CJ'. 

1995)). Courts may not vacate awards even i f convinced t h a t the 

a r b i t r a t o r ' s i n t e r p r e t a t i o n of contract was not only wrong, but 

p l a i n l y wrong. Chicago Typographical Union No. 16 v. Chicago 

Sun-Times, Inc.. 935 F.2d 1501, 1504 (7th C i r . 1991). 

WCL asserts t h a t a number of e r r o r s by the Panel j u s t i f y 

vacating or modifying the Award. WCL also asserts t h a t the 

reasons set f o r t h i n i t s motion t o vacate or m.odify the Award 

provide a basis f o r d e n i a l of confirmation of the Award. WCL 

contends t h a t ( i ) the Panel acted improperly i n " a r b i t r a r i l y 

d i s r e g a r d i n g " the testimony of Thomas Schmidt; ( i i ) the Panel 

"manifestly disregarded I l l i n o i s law" as to BOC's implied duty of 

good f a i t h ; ( i i i ) the Panel d i d not apply unambiguous language of 

the Interchange Agreement; and ( i v ) charges f o r cars handled 

under other agreements between the p a r t i e s should have been 

excluded from the Award. 

The Panel's i n t e r p r e t a t i o n of paragraph 2(a)(1) of the 

Interchange Agreement i s c e n t r a l t o WCL's motion t o vacate the 

Award. Paragraph 2(a)(1) s t a t e s as f o l l o w s : 

Cars destined t o or routed v i a BOCT 
p o i n t s and former B&O and C&O po i n t s s h a l l be 
d e l i v e r e d i n interchange d i r e c t t o BOCT on Barr 
Yard t r a c k s designated from time t o time by 
BOCT's Barr Yard operating o f f i c e r i n charge. 
Standard BOCT intermediate switch charges s h a l l 
apply on such cars, routed v i a or destined t o 
former B&O and C&O p o i n t s , provided however, t h a t 
s a i d charges w i l l be waived should WCL pre-block 
c e r t a i n of ,'5uch cars i n accordance w i t h blocking 
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schedules of BOCT as may be released or revised 
from time to time. 

I n i t s w r i t t e n decision, the Panel i n t e r p r e t e d paragraph 2 ( a ) ( i ) 

t o r e q u i r e WCL t o pay switching charges on a l ] cars unless BOC 

issued b l o c k i m schedules and WCL blocked cars i n accordance w i t h 

those schedules. "'Blocking" i s the o r g a n i - a t i o n of cars i n a 

t r a i n by some c h a r a c t e r i s t i c of the cars. Blocking tends t o 

reduce the amount of switching and c l a s s i f i c a t i o n work t h a t a 

r e c e i v i n g c a r r i e r must perform once i t recei^'Ci the cars. Most 

commonly, cars are blocked when they are grouped together by 

t h e i r d e s t i n a t i o n . A blocking schedule i n s t r u c t s a d e l i v e r i n g 

c a r r i e r how t o block the cars t o be d e l i v e r e d . The Panel found 

t h a t BOC never issued blocking schedules and, as a r e s u l t , wcL 

was req u i r e d t o pay a l l intermediate 'iwitchmg charges. 

WCL contends th a t the Award should be vacated because the 

Panel exceeded i t s powers by a r b i t r a r i l y d i s r e g a r d i n g the 

undisputed testimony of Thomas Schmidt, the p r i n c i p a l n e g o t i a t o r 

of the Interchange Agreement f o r BOC, i n i n t e r p r e t i n g paragraph 

2 ( a ) ( i ) of the Interchange Agreement. At the a r b i t r a t i o n 

hearing, wcL argued t h a t paragraph 2 ( a ) ( i ) released wcL from any 

o b l i g a t i o n t o pay intermediate s w i t c h i n g charges unless BOC 

issued b l o c k i n g schedules and WCL f a i l e d t o block the cars m 

accordance w i t h those schedules. The Panel received e x t r i n s i c or 

paro l evidence, WCL argues, because i t concluded t h a t paragraph 

2 ( a ) ( i ) was ambiguous. However, the Panel s t a t e d no such f i n d i n g 
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or conclusion, and the Panel's consideration of parol evidence 

was not the equivalent of a f i n d i n g of ambiguity. S££ .Home I r s . 

Co. V. Chicago and Northwestern Transp. Co.. 56 F.3d 763, 768 

(7th C i r . 1995) ( " [ I j n determining whether an a r o i g u i t y e x i s t s 

. . . the t r i a l court may consider parol and e x t r i n s i c 

evidence."). The par o l evidence r u l e i s not a r u l e of evidence, 

but a r u l e of substantive c o n t r a c t law. Land of Linc o l n Savings 

^nd Loan v. Michigan Ave. Nat. Bank of Chicago. 103 111. App. 3d 

1095, 432 N.E.2d 378, 383 (3d D i s t . 1982). The parol evidence 

r u l e was not r e f e r r e d t o by the Panel. Rather, the ; anel 

considered p a r o l or e x t r i n s i c evidence because the c o n t r a c t was 

not contained "m one f u l l y i n t e g r a t e d w r i t i n g . " 

Tne Panel found paragraph 2 ( a ) ( i ) t o be clear i n 

pr o v i d i n g BOC the option but not a duty t o issue blocking 

schedules. The p l a i n meaning of the paragraph was not overcome 

by contrary testimony by Burkhardt because of what the Panel 

found t o be h i s i n c o n s i s t e n t e d i t i n g of the paragraph a f t e r a 

telephone conversation w i t h a CJA r e p r e s e n t a t i v e -- a 

conversation the CSX r e p r e s e n t a t i v e d i d not r e c a l l -- agreeing 

w i t h Burkhardt's i n t e r p r e t a t i o n t h a t i s s u i n g blocking schedules 

was r e q u i r e d . On t h i s record the Panel's f i n d i n g and conclusion 

i s c e r t a i n l y possible and supported by evidence. 

WCL's argument does not provide a basis upon which t o 

vacate the Award. WCL merely asserts t h a t i t s i n t e r p r e t a t i o n of 

the Interchange Agreement should be s u b s t i t u t e d f o r the 

i n t e r p r e t a t i o n given t o the p r o v i s i o . i by the Panel. The " t e s t 

- 26 -

26 



f c r vacating an award under Section 10(a)(4) c f the FAA i s 

whether the a r b i t r a t o r exceeded the powers delegated t o him by 

the p a r t i e s . " n i P r Mfg.. I n : . . 14 F.3d at 1257 The Panel did 

not exceed i t s powers i n i n t e r p r e t i n g paragraph 2(a)(1) because 

the a r b i t r a t i o n clause i n the Interchange Agreement delegated 

a u t h o r i t y t o the Panel to resolve disputes a r i s i n g from the 

Interchange Agreement. Thus, the Panel was w i t h i n i t s a u t h o r i t y 

when i t i n t e r p r e t e d the p r o v i s i o n . 

Even i f WCL ..s c o r r e c t and the testimony of Schmidt or 

Burkhardt supports wcL's i n t e r p r e t a t i o n , the Panel's decision 

would noc be overturned on t h i s basis because the f a c t t h a t 

a r b i t r a t o r s r e j e c t a v a l i d , or e n a d i s p o s i t i v e l e g a l defense, 

does not provide grounds f o r vacating an award unless the 

a r b i t r a t o r s d e l i b e r a t e l y disregarded known law. F l e x i b l e Mfg. 

Syste.r.s Pty. . Ltd. . 86 F.3d at 100. Indeed, r e v i s i t i n g the 

evidence o^ the a r b i t r a t i o n hearing would be conducting the type 

of "searching review" of the Panel decision t h a t the Seventh 

C i r c u i t has cautioned '/ould transform a r b i t r a t i o n from "a 

commercially u s e f u l a l t e r n a t i v e method of d i s p u t e r e s o l u t i o n i n t o 

a burdensome a d d i t i o n c i l step on the march through the cou r t 

system." I d . 

B. BOC's Implied Duty of Good t a i t h and F a i r Dealing 

WCL next argues t h a t the Award should be vacated because 

the Panel "manifestly disregarded the law" i n determining t h a t 

the duty of good f a i t h d i d not apply t o BOC's d i s c r e t i o n i n 

issu i n g blocking schedules. To vacate an a r b i t r a t i o n award f o r 
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manifest disrega d of the law, "there must be something beyor.d 

and d i f f e r e n t frcm mere e r r o r i n law or f a i l u r e on the p a r t of 

the a r b i t r a t o r s t o understand or apply the law." Health Services 

Mcpt. Corp. v. Hughes, 975 F.2d 1253, 1267 ( 7 t h C i r . 1992). WCL 

contends t h a t under I l l i n o i s law, BOC had an implied duty of good 

f a i t h i n deciding whether t o issue blocking i n s t r u c t i o n s or 

simply c o l l e c t i n termediate switching charges because t h i s 

d e c ision "was cont i n g e n t upon a c o n d i t i o n t h a t was w i t h i n [BOC'r] 

c o n t r o l . " WCL asser t s t h a t the Award must be vacated because the 

Panel d e l i b e r a t e l y disregarded the law by r e f u s i n g t o impose a 

duty of good f a i t h w i t h respect t o BOC's conduct and f i n d a 

breach of t h i s duty. 

The w r i t t e n d e c i s i c n ol the Panel, however, demonstrates 

t h a t the Panel d i d not " d e l i b e r t e l y d isregard" the a p p l i c a t i o n 

of the implied duty of good f a i t h and f a i r dealing t o BOC's 

conduct. Rather, the Panel considered the argument t h a t a duty 

of good f a i t h and f a i r dealing applied t o BOC's conduct, and 

reasoned t h a t " [ p ' a r t of the answer appears t o be t h a t the 

im p l i e d covenant of good f a i t h and f a i r d ealing i s d i f f i c u l t t o 

apply t o a case where both p a r t i e s expressly retained d i s c r e t i o n 

as t o whether performance would occur" — i..,e.., even i f BOC 

issued blocking i n s t r u c t i o n s , WCL had d i s c r e t i o n as t o whether t o 

perform the b l o c k i n g service or pay intermediate sv..tching 

charges. Nevertheless, the Panel proceeded t o apply the duty of 

good f a i t h t o BOC's dec i s i o n not t o issue blocking schedules. 

The Panel found t h a t "a decision t o c o l l e c t intermediate switch 
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charges r-thar than issue blocking instructions does not rise to 

the ievel of bad f a i t h performance of the agreement." The Panel 

also found that the underlying reason for grantii^g BOC discretion 

in t h i s regard was to allow BOC to detern .e i f s u f f i c i e n t 

benefits would be obtained from issuing blocking J. istructions. 

Thus, WCL i s incorrect i n stating that the Panel refused to apply 

an implied duty of good f a i t h to BOC's conduct. Instead, the 

Panel expressly applied the duty of good f a i t h to BOC's decision 

not to issue blocking instructions and determined that BOC did 

not act (or refuse to act) in bad f a i t h . 

C. Per car Rate of Ŝ p̂  

WCL seeks to modify the Award by recalculating damagps 

on the basis o: the switching charge rates i n e f f e c t at the time 

the Interchange Agreement was entered into by the parties — $75 

ner loaded car and $38 per empty car. In calculating damages to 

be assessed against WCL, the Panel u t i l i z e d a switching charge of 

$105 per car because ef f e c t i v e May 1, 1938, BOC had increased i t s 

switching charges as a result of CSX's decision tr> consolidate 

a l l interchange operations at Barr Yard. WCL contends that BOC 

was prohibited from ra i s i n g i t s rates because paragraph 8 of the 

Interchange Agreement provided as follows: 

[Tjhe terms and provisions of t h i s 
Agreement may require extensive modification 
[ i n the event «50C and CSX re-arrange t h e i r 
interchanges at Chicago], and wcL agrees to be 
bound by such arrangements . . . provided such 
levised arrangement does nor in̂ r«.|ase WCT.'<:i 
costs or unreasonably ri«.1^y ijRftr'F t r a f f i c 
(emphasis added). 
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V --tends that the Panel should not have used the higher rate in 

computing damages because the intermediate sv/itching charge f e l l 

within the d e f i n i t i o n of "costs," as defined by the Interchange 

Agreement. Therefore, WCL argues, switching rates could not be 

increased during the term of the Interchange Agreement. In using 

the higher rate, WCL asserts that the Panel exceeded t h e i r powers 

by disregarding an "unambiguous" term of the Interchange 

Agreement. 

Courts have held that "where the award disregards and 

i r r a t i o n a l l y contradicts <-he express terms of a contract," the 

ar b i t r a t o r s have exceeded t h e i r powers. Fiygt Cpmmercial 

Financial Group. Inc. v. Baghdoian. 812 T. Supp. 837, 839 (N.D. 

111. 1993). The t e s t for t h i s inquiry i s whether the Panel 

interpreted the contract. Dreis & Kr^mp Mfg. Co. v. 

International Ass'n of Machinists and Aerospace Workers Diet. 

No. 8. 802 F.2d 247, 253 (7th Cir. 1986). As long as the Pani;l 

interpreted the agreement in making i t s award, the award must be 

affirmed, even i f th i i agreement was erroneously interpreted. 

H i l l V. Norfolk and Western Ry. Co.. 814 F.2d 1192, 1195 (7th 

Cir. 1987) . Only i f the Panel ignored, rather than 

misinterpreted, the agreement has the Panel exceeded i t s powers 

under 9 U.S.C. § 10(d). Chicago and Northwestern Transp. Co. v. 

U n i t f d Transp. Union. 905 F.2d 171, 173 ( 7 t h C i r . 1990). 

The written decision of the Panel refutes WCL's argument 

that the Panel "ignored" paragraph 8 of the Interchange 
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contends t h a t the Panel should not have used the higher r a t e i n 

computing damages because the intermediate switching charge f e l l 

w i t h i n the d e f i n i t i o n of "costs," as defined by the Interchange 

Agreement. Therefore, WCL argues, swi t c h i n g rates could not be 

increased during the term of the Interchange Agreement. I n using 

the higher r a t e , WCL asser t s t h a t the Panel exceeded t h e i r powers 

by disregarding an "unambiguous" term of the Interchange 

Agreement. 

Courts have held t h a t "where the award disregards and 

i r r a t i o n a l l y c o n t r a d i c t s the express terms of a co n t r a c t , " the 

a r b i t r a t o r s have exceeded t h e i r powers. F i r s t Com.mercial 

Financial Group. Inc. v. Baahdoian. 812 F. Supp. 837, 839 (N.D. 

111. 1993). The t e s t f o r t h i s i n q u i r y i s whether the Panel 

i n t e r p r e t e d the c o n t r a c t . Drpis & Krump Mfg. Co. v. 

I n t e r n a t i o n a l Ass'n of Machinists and Aerospace Workers D i s t . 

Ng. 8. 802 F.2d 247, 253 (7th C i r . 1986). As long as the Panel 

i n t e r p r e t e d the agreement i n making i t s award, the award must be 

aff i r m e d , even i f the agreement was erroneously i n t e r p r e t e d . 

HHI V. Norfolk and Western Ry. Co.. 814 F.2d 1192, 1195 (7th 

Cir. 1987). Only i f the Panel ignored, r a t h e r than 

m i s i n t e r p r e t e d , the agreement has the Panel exceeded i t s powers 

under 9 U.S.C. § 10(d). Chicago and Northwestern Transp. Co. v. 

t.-nited Tranf^p. Union. 905 F.2d 171, 173 (7th C i r . 1990). 

The w r i t t e n d e c i s i o n of the Panel r e f u t e s WCL's argument 

t h a t the Panel "ignored" paragraph 8 of the Interchange 
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Agreement. Instead, the Panel s p e c i f i c a l l y interpreted the term 

"costs" and addressed WCL's argument that intermediate switching 

charges could not be increased as a result of t h i s provision: 

Based on the language selected by Mr. 
Burkhardt, which refers to "cost" and "user," 
Section 8 appears to pertain to the types of 
opt-atmg costs associated with another agreement 
between the parties concerning trackage r i g h t s . 
I f the parties had intended to place a l i m i t on 
intermediate switch charges, which are not 
otherwise referred to as "costs," they wouid have 
s p e c i f i c a l l y referred to those charges as they 
did m Section 2. 

The record demonstrates that the meaning of the term "costs" was 

f u l l y addressed and argued in the post-hearing b r i e f s . The Panel 

then interpreted "costs" to exclude intermediate switching 

charges. wcL merely contends that the term "costs" should have 

been interpreted more expansively by the Panel. Thus, WCL's 

argument i^ust f a i l . " 

PI Pflaages Calgulaticn 

WCL next argues that the Panel erroneously included 

$1,726,935 in intermediate switching charges and $244,101 in car 

hi r e reclaim charges on cars covered under other contracts 

between the parties. WCL asserts, and BOC concurs, that no 

switching charges could be incurred for cars handled under other 

contracts. The parties, however, presented c o n f l i c t i n g 

calculations of excludable charges at the a r b i t r a t i o n hearing. 

"The question of whether or not the $105 rate, which on the 
surface appears to be high, is unreasonable i s s t i l l open for 
consideration before the Surface Transportation Board. 
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In addition, the parties did not aaree whether shipments covered 

under other contracts were excused frcm car hire reclaim charges. 

Again, these arguments were f u l l y argued in briefs submitted to 

the Panel. The Panel decided to accept BOC's calculation of 

charges excludacle from the damage amount. The Award cannot be 

modified to now accept WCL's calculation. Thus, WCL's motion to 

modify the Award w i l l be denied and the Award w i l l be confirmed 

in the amount of $17,276,290.30. 

E. Computation ef Charges and Interest for Period 
from September 1. 199S through Mav 31. 1996 

WCL asserts that judgment should not be entered on the 

intermediate switching charges owed to BOC for the period from 

September 1, 1995 through May 31, 1996. In the Award, the Panel 

determined that BOC was e n t i t l e d to recover intermediate 

switchiiig charges on cars that WCL had delivered to Barr Yard for 

interchange to CSX during t h i s period. The Panel, however, did 

not reach a conclusion as to the exact amount owed to BOC. In 

connection with i t s motion, BOC has submitted the a f f i d a v i t of 

Al l i s o n Brown, Assistant c o n t r o l l e r - Revenue Reporting for CSX, 

in support of i t s calculation that switching charges and interest 

due f o r t h i s period amount to $2,702,536.90. CSX performs the 

b i l l i n g and col l e c t i o n services for BOC. 

WCL submitted the a f f i d a v i t of Michael A. Hohlman, WCL's 

Director of Revenue, Customer and Car Hire Accounting. Hohlman's 

a f f i d a v i t asserts that Brown's a f f i d a v i t improperly includes 

switching charges on cars that were handled under contracts that 
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preclude any switching charges. In a d d i t i r ^ n , Hchlman t e s t i f i e d 

t h a t Brown m.iscaiculated prejudgment i n t e r e s t on the switching 

charges. Under Brown's c a l c u l a t i o n , i n t e r e s t on charges began 

accruing at thc end of the month. WCL asserts t h a t i n t e r e s t d i d 

not accrue u n t i l t'le s w i t c h i n g charges becam.e due, on the 

t w e n t i e t h day of the f o l l o w i n g month. I n l i g h t of these alleged 

e r r o r s i n Brown's a f f i d a v i t , WCL requests t h a t r e s o l u t i o n of 

these issues be remanded back t o the Panel. I n the a l t e r n a t i v e , 

WCL asks t h a t the Award be modified or corrected under Section 

11(C) of the FAA. 

BOC agrees t h a t any contested charges should be resolved 

by the Panel, but argues t h a t even under WCL's c a l c u l a t i o n 

$1,764,840.00 i n charges and $119,360.14 i n i n t e r e s t are 

uncontested and should be added t o the Award. Since the Panel 

found t h a t WCL was l i a b l e f o r charges from September 1, 1995 

through May 31, 1996 and WCL does not contest $1,884,200.14 of 

the charges, t h i s amount w i l l be added t o the Award. The 

determinatio;i as t o whether WCL must pay the contested p o r t i o n of 

these charges. 779,205.00, w i l l be remanded t o the Panel. 

F. Supplemental Judgment 

In i t s motion t o confirm and enter judgment on the 

Award, BOC requests t h a t j u r i s d i c t i o n be r e t a i n e d t o enter a 

supplemental judgment on the Award f o r ( i ) a l l a d d i t i o n a l charges 

inc u r r e d by WCL under the Interchange Agreement through August 4, 

1996, the date the Interchange Agreement was terminated, and ( i i ) 

a l l a d d i t i o n a l i n t e r e s t accrued on amounts owed by wcL, u n t i l 
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paid i n f u l l . The determination of the amount of these charges 

i s most a p p r o p r i a t e l y made by the Panel, e s p e c i a l l y i n view of 

the f a c t t h a t a determination as t o which services were performed 

under other t r a n s p o r c a t i o n contracts w i l l be necessitated. 

Therefore, t h i s issue w i l l be remanded t o the Panel f o r a 

determination of these amounts. 

G. BOC9 Motion to Conditionally yaive Part of Cl a i a . 

BOC moves f o r leave t o f i l e a supplemental damiages 

a f f i d a v i t , sim.ply issues and c o n d i t i o n a l l y waive p a r t of i t s 

claim. BOC o f f e r s t o c o n d i t i o n a l l y waive the disputed p o r t i o n cf 

the s w i t c h i n g charges from September 1, 1995 through Ju l y 31, 

1996 (Part IVE above) and a l l charges from August 1, 1996 through 

August 4, 1996 (Part IVF above). BOC con d i t i o n s i t s waiver on 

the c o n f i r m a t i o n of the Award; i f the Award cannot be confirmed 

f o r reasons other than the c o n d i t i o n a l l y waived sw i t c h i n g 

charges, then EOC reserves the r i g h t t o claim these charges. wcL 

objects t o BOC's motion on the grounds t h a t BOC's supplemental 

damages a f f i d a v i t again miscalculates the i n t e r e s t due t o BOC, 

most notably by accruing i n t e r e s t at the end cf each service 

month, r a t h e r than accruing i n t e r e s t on the date the b i l l was 

sent t o WCL. I n view of the numerous and possibly m e r i t o r i o u s 

o b j e c t i o n s made by WCL t o the supplemental damages a f f i d a v i t , 

disputes s t i l l e x i s t t h a t should be resolved by the Panel, as set 

f o r t h i n Part IVE and Part IVF above. Presumably, BOC revokes 

i t s o f f e r t o waive a p o r t i o n of i t s claim i n l i g h t of the remand 

to the Panel and BOC's motion w i l l be denied. 
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V. STAY OF ENTRY OF JUDGMENT ON THE AWARP'̂  

WCL moves t o stay judgment on the Award i n the event i t 

i s confirmed. Since several issues have been remanded to the 

Panel f o r c a l c u l a t i o n , judgment w i l l not yet be entered on the 

Award. Thus, WCL's motion i s premature and w i l l be denied 

without p r e j u d i c e . 

IT IS THEREFORE ORDERED t h a t : 

(1) The motion of Baltimore and Ohio Chicago Terminal 

Railroad Company and CSX Transportation, Inc. t o f i l e a surr e p l y 

to Wisconsin C e n t r a l , Ltd 's motion t o r e i n s t a t e i t s 

counterclaims [55-1] i s granted. 

(2) The Clerk of the Court i s d i r e c t e d t o enter a 

judgment as f o l l o w s : 

(aj The motion of S i l t i m o r e .md Ohio Chicago 
Terminal Railroad Coi^ipAn/ and CSX Transportation, 
Inc. t o confirm and enter judgment on the 
a r b i t r a t i o n award [39-1,2] i s granted i n part and 
denied m p a r t . 

(b) Wisconsin Central, Ltd.'s motion t o vacate 
or modify the a r b i t r a t i o n award [41-1,2] i s denied. 

(c) The a r b i t r a t i o n award i s confirmed i n the 
amount of $19,160,490.44. 

(d) The determination as t o the contested 
$779,205.00 i n swi t c h i n g charges owed t o Baltimore 
and Ohio Chicago Terminal Railroad Company f o r the 
p e r i o d from September 1, 1995 through August 4, 

*WCL al s o requests t h a t c o n s i d e r a t i o n of BOC's motion t o 
confirm and enter judgment be stayed u n t i l a f t e r Count I of i t s 
anended counterclaim i s decided. Since leave t o f i l e Count I i s 
domed, no basis e x i s t s upon which t o stay consideration of BOC's 
motion. 
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1996 IS remanded to the a r b i t r a t i o n panel. In 
addition, the determination as to the amount of 
interest owed to Baltimore and Ohio Chicago 
Terminal Railroad Company is remanded to the Panel. 

(e) Ju r i s d i c t i o n w i l l be retained for the 
purpose of confirming and entering any supplemental 
amounts awarded by the a r b i t r a t i o n panel. 

(f) Wisconsin Central, Ltd.'s motioii for a 
stay of the judgment i s denied as moot at the 
present time. 

(g) Wisconsin Central, Ltd.'s motion to 
reinstate i t s counterclaims [37-i] i s granted i n 
part and denied in part. Wisconsin Central, Ltd.'s 
motion i s denied with prejudice as to Counts I and 
IV and granted as to Counts I I and I I I . 

(h) Counts I I and I I I of WCL's amended 
counterclaim are referred to the Surface 
Transportation Board. Counts I I and I I I are stayed 
pending consideration by the Surface Transportation 
Board. 

( i ) Baltimore and Ohio Chicago Terminal 
Railroad Company and CSX Transportation, Inc.'s 
motion to f i l e supplemental damages a f f i d a v i t , 
simplify issues and conditionally waive part of i t s 
claim [58-1] is denied. 

(3) The case is dismissed from t h i s court's docket 

without prejudice and with leave to timely move to reinstate to 

confirm, cr vacate any subsequent a r b i t r a t i o n order or order of 

the Surface Transportation Board. 

ENTER: 

DATED: JANUARY f 

41^ A 
UNITED STATES DISTRICT JUDGE 

1997 
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BEFOftE THE 

FEDER-AI HIGHWAy ADMGVISTRATIOy 

— 1 

Inthe Matter of 

American Truckiog Associatioiu, lac 

and 

4TA lotermodaJ Conference, 

Peduoners. 

Peauon for Rulemaldng 
49 C F R §3S9 31 

DECISION 

The ĵ mericaTi Truckii^ Associations, In;. (ATA) aad thc ATA Imcnnodal Conference 

51ed a pcanon for mlcnuiang on March 17 to amend 49 C J J L Pans 390 and 396 of the Federal 

Motor Camer Safety RcgulatJoas (FMCSRs). 

PcdnoncTS askxd thc Feaeral Highway dmuustraaon (FĤ rV'A) to require parues which 

tender mtermodai equipment to motor earners ti,> ensure the roadworthiness of that equipment. 

The peaiaon poun«l out that 

ftjhe motor camer — or more preasely, ihe driver — usually does not have the 
ability or opportunity to do a full xxid adequate icspectias of each piece of 
intennodal eqiupmest to ecsu/e the equiptnem's roadwonhmess or compliance 
T*.ilh the FMCSRs when acr̂ ptmg u:ieni»odai equipment at a pon or railhead. ... 
The equiptr<ent ts owrted or leaded by thc railroad, steamship ime or other party 
tendcnng/imcrchanging it to the motor cirrier If a safety defect m the equipment 
is not uiunediateiy obvious to the truck dnver, he/she has neither the time nor 
^ahaee to conduct a miore io-depth inspection. The standard interchange 
agreemeni adopted by most equipment providers, the Uniibrm Intennodal 
Inrerchange and Facilities Access Agreenieat (TniA"), specifically states that the 
"[p jrovider makes no express nor tnxpliecr wananty as to the fitness of the 
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equipment." ... Further, the typical •.Ĥ uipmeai provider addendum to the JIA A. 
[sic] requires the driver to warrant fiat tite equipment is "roadworthy." 

The petition argues that poor maintenance of mtermodal cqtiipmcnt is a serious safety 

problem and requests the FHWA to make the ovner or operator of such eqihpment responsible 

for thc roadworthiness of the vehicles it tenders to mxxor curiers. 

Motor carriers must be held responsible lbr the sai'ety of their own equipment, but 

mtermodal transportation requires them to operate vehicles which they do not own and rarely 

control until just before che highway movement l«pns. It can be difficult, as petitioners contend, 

for motor carriers to complv with thc requirements ofthe FMCSRs without takmg intermod . 

equipment out of service for inspection, which axild cause signifixani delay and disruption in the 

movemeol of containers or trailers 

I have therefore decided to grant the petiuon, with certain qualifications. The Office of 

.Motor Carriers is hereby direned to publish an advance notice of proposed rulemaking, setting 

forth the arguments nude by petitioners as well is their proposed solution, and requesting 

infonnation on (1) tiie dimensions of the safety and equitv- problem, (2) the extent to which 

regulatory intervention couid reduce ir, (3) the ooerauonal and economic implications for 

intermodahsra of such iniervenuon, (4) alternatives to regulation that might achieve similar 

results, (5) the costs and benefits of regulatory and non-regulatory approaches to alleviating the 

problem, and (6) any other matters it considers r ̂ JevanL I want to ensure that the FHWA 

understands all ofthe issues at stake before dccicing whether to issut* a notice of propossd 

rulemaking. 
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Thr petition is granted, subject to the directions set forth above. 

• Dated: Washington. D C. 
Augtist tS-, . 1997 

Anthony R Kane 
Acting Deputy Administrator 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRia OF PENNSYLVANIA 

UNION RAILROAD COMPANY, 

Plaintiff. 

-vs-

UNITED STEELWORKERS OF AMERICA -
DISTRICT 10 and UNITED STEELWORKERS OF 
AMERICA "LOCAL 3263, 

Defendants. 

Civil Action No. 9G-2095 

AMBROSE, District Judge. 

O P I N I O N 
and 

O R D E R OF C O U R T 

Plaintiff Union Railroad Company ("the Railroad"), which is located in 

Monroeville, Pennsylvania, engages in interstate commerce as a "common carrier." 

Specificallv, the Raiiroad operates a terminal switching railroad and connects and 

interchanges freight with other railroads. Transtar, Inc. ("Transtar"), a transportation 

holding company, which is also located in Monroeville, owns all of the Railroad's 

stock. 

Transtar .-acquired the stock after obtaining ICC authonzation ("Control Order"), 

in 1988. to control the Railroad, B&LE (which operates an adjoining railroad in 
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Pennsylvania and Ohio), and five other railroads. S ^ Blackstone Capital Partners L P., 

et. al. -- Exemption From 49 u.sc. 10746 11^71 And 115^3, Finance Dkt. No. 31363 

(Sub-No. 1), decision served December 23,1988 ("Control Order"). As required by then 

- 49 U.S.C. §̂ 11347 (now §11326), the ICC imposed its New York Dock emplovee 

protective conditions on its authorization of the transaction. S£e New York Dock Ry.. 

- Control -- Brooklyn Eastern District Terminal. 350 I.C.C. 60, 84 (1979), aff'd. sub. nom., 

New York Dock Rv. v. United States. 609 F.2d 83 (2d Cir. 1979).' 

Eight years later, in 1996, allegedly as part of the implementation of the 

overall control transaction authorized by the ICC in 1988, the Railroad and B&LE 

sought to coordinate certain clerical work for purposes of efficiencv and economy. 

Currently, each railroad maintains an independent accounting department, although 

both are housed in the same location and report to the same managers. The clerical 

workers employed by the Railroad are members of Defendants United steelworkers 

of America ("USWA), United Steelworkers of America - District 10 ( "District 10"), and 

united Steelworkers of America - Local 3263 ("the Local") (hereinafter collectively 

referred to as "the Union"). Those clerical workers employed bv B&LE are members 

of the Transportation Communications international union. 

The Railroad notified the union of the proposed coordination in a letter dated 

September 3,1996. The Railroad characterized the notice as one issued pursuant to 

Article 1, § 4 of New York Dock. The notice explained that B&LE would assume all of 

' As Stated by the Railroad, "(tlhe New York Dock conditions provide generous 
compensatory benefits to emplovees who are adversely affected by a railroad merger or conlrol 
transaction including protecting an affected employee s wages for up to six years." (Docket NO. 14, 
p a) -The conditions also provide, in Article i, § 4, that the adjustments of workforces connected 
with the implementation of an authorized transaction are to be made pursuant to an agreement, 
which IS either voluntarily negotiated or else imposed in arbitration under the expedited 
procedures set forth m § 4,- id "A earner cannot put its proposed operational procedures into 
effect until such an implementing agreement is reached." 360 i.c.c. at 85." id 
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the accounting work for each entitv, and would increase the size of its workforce 

by nine positions. Nine positions at the Railroad would thereby be eliminated. 

The parties initially met to negotiate an appropriate implementing 

agreement. Negotiations ultimately proved unsuccessful, however, when the Union 

Claimed that the proposed coordination of work could be accomplished only by 

resort to the procedures set forth in the Railway Labor Act, 45 U.S.C. § 151 etseq. 

("RLA"). "The RLA generally governs the negotiation, enforcement, and modification 

of collective bargaining agreements between railroad carriers and rail labor unions." 

Railwav Labor Executives' Ass'n. v Southern Pacific Transp. Co.. 7 F.3d 902, 904 (9th 

Cir. 1993), cert, denied. 510 U.S. 1193 (1994). "Unlike the New York Dock conditions, 

the R[A provides that changes to an existing collective bargaining agreement may 

be arbitrated only with the mutual consent of both parties." Southern Pacific. 7 F.3d 

at 904. 

Accordinglv, the Union indicated that it would treat the Railroad's September 

3rd "New York Dock" letter as a notice of proposed changes under § 6 of the RLA. 

The Union further explained that it would treat the negotiations to date as having 

occurred pursuant to the RLA, rather than pursuant to New York Dock. The Railroad 

responded by providing formal notice that ic was invoking aroitration under New 

York Dock. Because the Union declined to aid in the selection of an arbitrator, the 

Railroad asked the National Mediation Board ("NMB") to appoint a neutral referee. 

On October 29, i996, the union, in turn, served the Railroad with a RLA § 6 

notice proposing numerous changes in the basic collective bargaining agreement 

("§ 6 Notice"). The Railroad responded tnat the § 6 Notice was premature under a 

moratorium clause in the CBA, which 'oarred the service of § 6 Notices until March 
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1,1997.^ Because all voluntary negotiations had ceased, the Union represented its 

willingness to resort to self-help.^ 

In an alleged effort to minimize the risk of a strike, and without prejudice to 

its conviction that the terms and conditions of the RLA were supplanted by those 

of New York Dock, the Railroad requested mediation under the RLA. By letter dated 

November 5,1996, the NMB advised that it had appointed a mediator. 

The Railroad subsequentlv commenced this action on November 18, 1996, 

seeking declaratory and injunctive relief under the Declaratorv Judgment Act, 28 

U.S.C. § 2201, and the RLA, 45 U.S.C. § 151. The complaint requests a declaration that 

the Union's October 9, 1996, § 6 notice is premature under the moratorium 

provision, and that self-help is unavailable. 

The union filed an Answer and CoLnterclaim. The Union contends that the 

provisions of the RLA. concerning changes to the CBA govern, rather than those of 

New York Dock. Accordingly the Union reasons, compelled arbitration of the 

dispute would violate its rights under the RLA. 

Pending is the unicn's Motion for Summary Judgment (Docket No. 6), both 

with respect to the Complaint and the Counterclaim. The Union asserts that its 

ability to refuse to arbitrate changes to the CBA under § 7 of the RLA overrides any 

^ The moratorium clause provides that "inieither party ... will serve the other party any 
Section [61 notices unde' the (RLAl whatsoever to become effective prior to April 1,1997. Any 
notices served prior to March l, 1997, will be considered as being dated March 1,1997." S££ Article 
XV of the CBA 

^ under § 6, after the termination of negotiations, either party may resort to self-help (for 
the union, a strike, for the Railroad, unilateral imposition of the proposed changes). 
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provisions which the ICC imposed in New York Dock' Additionally, the Union seeks 

the dismissal of Distnct 10 as a defendant, on the grounds that it is neither an 

"employer" or "representative," as those terms are defined in the RLA. 

Also pending is the Railroad's Motion to Dismiss Counterclaim for Lack of 

Subject Matter Jurisdiction. (Docket No. 12). While the Railroad disputes the Union's 

premise that the RLA governs, it '̂Iso argues that this Court is without jurisdiction to 

determine whether the ICA and RiA are in conflict. According to the Railroad, the 

Surface Transportation Board ("STB," formerly known as the "ICC"), has exclusive 

jurisdiction over matters raises, in the Counterclaim. 

Since the filing of the pending Motions, the parties have completed 

arbitration under New York Dock. Arbitrator Helen M. Witt scheduled a hearing date 

for April 19,1997 and received briefs on July 18,1997. In a decision dated October 

21,1997, Arbitrator Witt determined that the proposed coordination of clerical wcrk 

was, in fact, a "transaction" ^vhich flowed from the Control Order issued by the ICC 

in 1988; that the passage of 8 years from the date of the ICC authorization did not 

invalidate th^- transaction for purposes of New York Dock: and that the transaction 

did not amou i t merely to a transfer of wealth from employees to employer. Finally, 

the arbitrator approved the Railroad's proposed implemontiny Agreement, with 

some modifications. The Union has appealed Arbitrator Witt's dec'sion to the STB. 

The parties have not, hovyevf^r, completed the mediation process commenced 

pursuant to the RLA. 

After careful consideration of the parties' briefs, and counsels' onl arguinents. 

se ction 7 of the RLA provides that "(tlhe failure or refusal of either party to submit a 
controversy to arbitration shall not be construed as a violation of any legal obligation imp'xiPd 
upon such party' by tne le; ms of this Act or otherwise.' 45 U.S.C 5157 First. 
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and for the reasons set forth below, I find that I am without junsdiction to resclve 

the matters raised in the Counterclaim. Accordingly, the Railroad's Motion to 

Dismiss the Counterclaim for lack of jurisdiction is granted, i further find that the 

issues raised in the Complaint are moot. The Union's Motion for Summan/ Judgment 

is thus granted in part and denied in part. It is granted insofar as it seeks tne 

dismissal of the Complaint; it is denied insofar as it pertains to the counterclaim. 

The Union's arguments as to the propriety of naming District 10 as a party are moot. 

ANALYSIS 

1. The Complaint 

As stated above, the Railroad commenced this action in response to the 

service of the Union's § 6 Notice. The Railroad sought a declaration that the § 6 

Notice, which was served in October of 1996, was premature under a contractual 

moratorium clause precluding service of all § 6 Notices until March of 1997. 

Additionally, the Railroad alleged, the union was not entitled to engage in self-help 

in connection with its § 6 Notice. 

The passage of time has rendered moot the issues raised in the Complaint, 

f irst, the moratorium clause provid'js that any § 6 Notice "served prior to March 1, 

1997, wil! be considered as being dated March 1, 1997." Sss. Article XV bf the CBA. 

Accordingly, although the Union's § 6 Notice was initially premature, it became 

timely as of March 1,1997, 

Further, dunng oral argument, the parties agre^^d that neither the Union nor 

the Rdilrocd could engage in self-help dunng the pendency of the mediation 

procesc. This agreement eliminates any need, on my part, to address the issue of 
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self-heir.^ 

Accordingly, the Union's Motion for Summary Judgment is granted, insofar as 

it seeks the dismissal of the Complaint. I find that the Union's § 6 Notice is not 

premature and that, as both parties acknowledged during oral argument, the parties 

are precluded from engaging in self-help with respect to the § 6 Notice during the 

pendency of the mediation process. 

II. The Counterclaim^ 

The Union seeks a declaration that the provisions of the RLA governing 

changes to a collective bargaining agreement take precedence over the New York 

Dock arbitration procedures. The Union's concern lies, not with the protection of 

those employees being transferred to the B&LE, but with its own loss of 9 Union 

positions. 

This Court, the Railroad counters, lacks subject matter jurisdiction over the 

counterclaim. Reduced to its essence, the Railroad urges, the Counterclaim 

challenges the Railroad's invocation of the New York Dock arbitration process. The 

Surface Transportation Board ("STB"), rather than this Court, the Railroad represents, 

has exclusive jurisdiction to determine whether New York Dock was properly 

"' I note that the parties disagree as to whether the Complaint implicates matters raised in 
tl^e counterclaim, namely, me propriety of the invocation of the New York Dpck arbitration 
process After careful review, l do not believe that the complaint involves any such issues. The 
Complaint does not seek a declaration that relief under the RLA is unavailable, or that relief would 
only be available under rjew York Dock, such a contention would, necessarily, implicate the matters 
raised in the Counterclaim Rather, the Complaint seeks only a declaration that the § 6 Notice 
ser./ed under the RLA was premature. This issue can be resolved without resort to the New York 
.lock controversy At any rate, my conclusion that i lack subject matter jurisdiction over the issues 
raised in the Counterclaim renders this dispute irrelevant. 

^ The Railroad sought dismissal of the counterclaim. In part, on the grounds that it failed to 
present a ripe controversy The Railroad reasoned that, until the New York Dock arbitrator 
renaered an award, and only if the award approved the proposed consolidation, the union would 
have no claim of violations of the RLA Given that Arbitrator Witt has now entered a decision, and 
that such decision approves nf the consolidation, the "ripeness" issue need not be addressed. 
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invoked. 

I agree with the Railroad's contentions. As to the characterization of the 

Counterclaim, it is vital to keep in mind that the Union filed its claim after the 

Railroad commenced the arbitration process under New York Dock. Accordingly, its 

claim is properly characterized as one that "neither the Commission nor its arbitrator 

can lawfully issue an order that derogates the Union's rights under the RLA." united 

TransD. Union v Norfolk & Western R rn 822 F.2d 1114, 1121 X.C. Cir. 1987), cer£. 

denied. 484 U.S. 1006 (1988). 

A review of the relevant case law persuades me that the propriety of the 

Railroad's invocation of the New York Dock process must be resolved by the STB, and 

bv the Court of Appeals. I do not have jurisdiction over these matters, in reaching 

this decision, i find particularly persuasive, the Court of Appeals for the Ninth 

Circuit's decision in Railwav Labor Executives Assoc. v. Southern Pacific Transp. 

Company, 7 F.3d 902 (9th Cir. 1993), cert, denied. 510 U S. 1193 (1994). 

In Southern Pacific, certain railroads sought to coordinate work. Accordingly, 

thev notified the unions of the proposed coordination, and the parties met, but did 

not reach, an implementing agreement. 'The principal stumbling block was a 

dispute over which set of procedures would govern the development of such an 

agreement." Southern Pacific. 7 F.3d at 904. Believing the coordination plan to be 

incident to the merger recently approved by the ICC, the railroads claimed that the 

changes should be implemented pursuant to New York Dork, under New York Dock, 

the railroads could unilatsrally invoke arbitration if the parties failed to reach an 

agreement, iji. 

The unions disagreed, "in their view, the maintenance coordination proposal 

8 
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was not incident to the merger, couid not be implemented without the 

modification of existing bargaining agreements and, therefore, would have to be 

implemented if at all - under the procedures prescribed by the IRLAI." l^. The 

"Unions maintained that arbitration of their dispute without their consent under 

INew YprkDock] would violaLe their rights under the RLA." id. 

In response to the railroad's request for the appointment of a neutral 

arbitrator, the unions commenced suit, "seeking a declaration that they could not 

be compelled to arbitrate and that the RLA procedures, not the New York Dock 

procedures, should applv." 1^. The railroad moved to dismiss the suit for lack of 

subject matter jurisdiction. The distnct court granted the motion and the unions 

appealed. 

The Ninth Circuit court began its analysis by reviewing the Supreme Court's 

decision in Norfolk & western Rv. v. American Train Dispatchers Ass'n 499 U.S, 117 

(1991) ̂ nolding that a carrier may be exempted by the ICA from ts legal obligations 

unde-" the RLA and collective bargaining agreements, if such obligations impede the 

carrying out of an ICC approved transaction). Acknowledging that the Dispatchers 

case did not resolve the discrete issue before it, the Ninth Circuit court nevertheless 

found that the holding "and its overall conception of the statutory scheme 

determinative ...." Southern Pacific. 7 F.3d at 906. The court explained that: 

Iflirst of all. Dispatchers reiterates the proposition that 
under the ICA, "the tlCC) has exclusive authority to 
examine, condition, and approve proposed mergers and 
consolidations of transportation carriers within its 
jurisdiction."... Second, Dispatchers makes clear that under 
section 11341(2), the ICC has the effective power nf 
exempting parties to a railroad merger from any provisio. ^ 
of the RLA, by approving that merger. ... it follows from 
these propositions that where a railroad which has been 
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a party to an ICC approved merger claims that certain 
proposed artmns arp incident to that merger and exempt 
from RLA procedures under section l154Hdi. the ICC has 
exclusive authonty to resnh/P a challenge to these claims. 

(emphasis added). "iBlecause the ICC had exclusive authority to approve the ... 

merger and thereby exempt the Railroads from any procedural or substantive law 

which might otherwise impede that merger," the court continued, "it should have 

exclusive authority to clarify the scope of its own approval and the corresponding 

breadth of the section 11341(a) exemption." id. The court acknowledged that any 

order would be subject to appellate review in the circuit court of appeals. 

In addition to being consistent with the holding in Dispatchers, the court 

further concluded that its decision comported with the objectives of § 11341(a). 

Section l l34i(ai was designed to "promote economy and efficiency in interstate 

transportation by (removing] the burdens of excessive expenditure." Dispatchers. 

499 U.S. at 132. Allowing distnct courts junsdiction to entertain challenges such as 

that filed by the union, the Southern Parlfir court predicted, "would invite a barrage 

of collateral challenges to the iCCs authority which would be likely to frustrate and 

delay the administration of mergers in a way that section 11341(a) was clearly meant 

to avoid." Southern Pacific. 7 F.3d at 906. 

The Southern Pacific decision is highly instructive. Here, as in Southern Pacific, 

the union claims that a compelled arbitration pursuani to New York Dock would 

violate Its nghts under the RLA. Here, as in Southe-n Pacific the Union argue? that 

district courts have jurisdiction to determine whether New York Dock provisions 

were properly invoked. And in Southern Pacific under these substantially similar 

circumstances, the Ninth Circuit court unequivocally held that a district court does 

10 
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not hdve jurisdiction to resolve such a dispute. 

Additionally, I find the sntjthern Pacific holding to be consistent with that 

announced in other decisions. See Brotherhood Rv. Carmen Div. of Transp. Comm. 

int'l. Union v. CSX Transp. Inc.. 855 F.2d 745 (11th Cir. 1988), cert, denied. 489 U.S. 1016 

(1989) (vacating an entry of summary judgment on the grounds that a district court 

war̂  without subject matter juri-^diction tu address the cont=ntion that compulsory 

arbitration under New York Dock violated a union's rights under the RLA); and CSX 

Transportation, inc. v. United Transportation Union. 86 F.3d 346 (4th Cir. 1996) 

(subsuming rights granted under the Norris-LaCuardia Act, to the compulsory 

arbitration process announced m New York Dock). 

The Union's attempts to distinguish southern Pacific are unavailing. The Union 

argues that the parties in Southern Pacific, were, unlike the Railroad and union here, 

signatories to the Washington Job Protection Agreement ("WJPA").' According to the 

Union, this factual distinction is vital. Signatories to the WJPA, the Union explains, 

contractually bargained awav their RLA right to refuse to arbitrate under New York 

Dock. 

I do not, however, find the Union's protestations to be convincing. First, I 

have no record evidence that the parties in Southern Pacific were even -signatories 

tc the WJPA Indeed, the Ninth Circuit court makes no reference to the WJPA in its 

opinion, certainly if the WJPA had more than historical value to the Southern Pacific 

court's decision, the factual summary would mention the agreement. Absent 

explicit limitations of the holding set forth in the text of Southern Pacific. I will not 

The WJPA was signed in 1936 by a number of rail carrier?, and unions, and was designed to 
permit t •'e carriers to coordinate their work For a more detailed history of the WJPA. see ORT v 
Chicago & North Western Ry . 362 U.S. 330, 337-38 (1960). 

11 
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constrain the impact of the decision based upon a factual circumstance represented 

to me during oral argument in this case. 

Additionally, I agree with the Railroad that the relevance of the WJPA is 

minimal in this case. The Railroad's rights are statutory in nature, and owe nothing 

to the WJPA. Significantly, the Union has not identified any cases finding dispositive 

the fact that the parties were, or were not, signatories to the WJPA. 

I similarly find unpersuasive, the Union's attempts to distinguish the Southern 

Pacific case based upon the distinctions between an ICC "approved" transaction, and 

an ICC "exempted" transaction. Admittedly, the Southern Pacific case involved an 

"approved" transaction, while this case involves an "exemption." Yet the Southgrn 

Pacific opinion is devoid of any indication that its holding was limited to these 

factual circumstances. Nor has the Union identified any cases holding such a 

distinction to be critical. 

The Union urges that the factual circumstances in this case are more akin to 

those in Seaboard Air Line R.R. v. Daniel. 333 U.S. 118 (1948), than to those in southern 

Pacific, in Seaboard, the Supreme Court ruled that a district court had jurisdiction 

to enter an injunction prohibiting the State of South Carolina from prosecuting a 

railroad for violation of state laws, when the ICC had permitted the railroads to 

engage in the exact conduct prohibited by the state statutes. The union interprets 

the Seaboard decision as giving district courts jurisdiction anytime that a suit "brings 

into question the impact of an order of the ICC/STB on another law...." (Docket No. 

7, p. 17). 

The Ninth Circuit court rejected a similar insistence, based upon the Seaboard 

decision, that "because la) lawsuit seeks the protection of certain rights under the 
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RLA and because the federal district court has jurisdiction over the interpretation 

and application of that statute, the district court should have jurisdiction over this 

case." southern Pacific, 7 F.3d at 908. The Southern Pacific court noted that "Igliven 

that the ICC could not have granted the injunctive relief that the railroad lin 

Seaboard] sought, a contrary conclusion would have left the railroad without a single 

jurisdiction to which it could have applied for relief." ijji. in contrast, the court 

reasoned, the unions in Southern Padfic v;ere not presented with this dilemma. 

"Thev merely seek to establish that the iCC's merger approval order, bv way of 

section l l3 l (a \ does not exempt the Railroads from implementing their 

maintenance consolidation proposal in accordance with the RLA." id. This is relief," 

the court concluded, "which che ICC is clearly capable of granting. 

I find the Seaboard decision to be distinguishable "rom this case for the same 

reasons that the Ninth Circuit court did. Here, the Union will not be deprived of a 

venue in which to licigate the alleged violation of RLA rights. A circuit court, if not 

the STB, will certainly be able to grant the requested relief. Indeed, the Union has 

appealed the arbitrator's decision. On ap, lal, the Union again argues that 

application of New York Dock procedures violates its rights under the RLA. 

Accordingly, I find the Union's reliance upon the Seaboard decision to bemisplaced. 

In summary, I find that, as did the Southern Pacifii: court i lack the necessary 

subject matter junsdiction to resolve the issues presented in the Counterclaim. 

Accordingly, the Railroad's Motion to Dismiss the Counterclaim is granted, and the 

union s Motion for Summary Judgment, insofar as it pertains to the Counterclaim, 
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is denied.^ 

Dismissal of the Counterclaimi is also appropriate given the present procedural 

status. As stated above. Arbitrator Witt has entered an award approving, with some 

qualifications, the proposed consolidation. Given the entry of the award, the 

Counterclaim is fairly characterized as an impermissible collateral attack. Ses United 

Transportation Union v. Norfolk & Western Rv.. 822 F.2d 1114,1119-22 (D.C. Cir. 1987), 

Qsn. denied 484 U.S. 1006 (1988); and Brotherhood Railwav Carmen v. 

Transportation Inc. 855 F.2d 745, 748-49 (11th Ci'-. 1988), sen. denied. 489 U.S. 1016 

(1989). in so holdinq, I acknowledge that the Union asserted, during oral argument, 

that it questions whether the Railroad had the right to propose the consolidation, 

not how the consolidation is to be implemented. I do not, hovever, find this 

distinction to be meaningful. Certainly, the Union has not provided any citations to 

cases recognizing this distinction, much less finding such distinction to be of import. 

DATE FILED: NOVEMBER 24, 1997 

PLAINTIFF'S COUNSEL: KIRKPATRICK & LOCKHART 
ATTN STEPHEN OLSON ESQ 
1500 OLIVER BLDG 
PITTSBURGH PA 15222 

^ Given this disposition, I need not address any other issues raised by the Railroad in favor 
of dismissal. 
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DEFENDANTS COUNSEL 
(DISTRICT 10) 

1J3W OF AMERICA 
ATTN DAVID JURY ESO 
FIVE GATEWAY CENT RM 807 
PITTSBURGH PA 15222 

DEFENDANTS COUNSEL: 
(LOCAL 3263) 

HIGHSHAW MAHONEY & CLARKE 
ATTN JOHN O'B CLARKE JR ESQ 
105017THSTNW STE 210 
WASHINGTON DC 20035 
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THE BAJTIMORE AND OHIO VHICAGO 
TERMINAL RAILROAD COHPANY, 

V. 

WISCONSIN CENTRAL LTO. 

WISCONSIN CiafTRAL LTD. 

THE BALTIMORE AND OHIO CHICAGO 
TERMINAL RAILROAD COMPANY, and 
CSX TRANSPORTATION, INC. 

In Arbitration Before: 

Sheldon Karon 
J. Hichael Hejnner 
Richard B. Hasselaan 

AWARD 

This award i s being made pursuant to the provisions of 

the Arbitration Agreement between The Baltunore and Ohio Chicago 

Teminal Railroad Conpany ("BOCT**), CSX Transportation, Inc. 

("CSXT"), and Wisconsin Central Ltd. ("WCL**). The agreeaent 

recites tJ-.erc i s a dispute among the parties as to what aaount, 

i f any, wcL owei. to BOCT for intermediate switching charges with 

respect to freight cars interchanged in Chicago, I l l i n o i s . This 

dispute and related issues, particularly those concerning charges 

for car-hire reclaio, have been submitted to the arbitrators for 

resolution. This decision addresses a l l issues presented by the 

parties, including the CounterclaiK, other than Interstate 

Connerce Act issues raised by WCL. 

Hearinqa «ere held October 24, 25, 26, 27, 30, 31, 

November 1. 2, 3, 6, 7 and 9, 1995, at which time the parties 

presented u%e testimony of a number of witnesses and introduced 

exhibits. The hearings resulted in over 3000 pages of testimony 

and the introduction of nore than four hundred exhibits. In 
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comprenensive poet-hearing briefs filed by the parties, together 

with various supporting matcirials. Under the schedul-^ 

established by the parties and modified from tiae to time by 

agreenent, thc decision of the arbitration panel must be rendered 

on or before June 10, 1996, and a copy of the panel's decision 

seived on each party. 

BOCT is one of three carriers that perform intemediate 

and terminal switching services in the Chicago Switching 

District. BOCT owns Barr Yard, which is a r a i l classification 

yard located within the District, at Riverdale, Tllinois. 

Intermediate switching allows railroads whose rail:; do not meet 

end-to-end to exchange traffic via an intermediate carrier. 

Terminal switching allows line haul carriers to receive cars 

from, and have care delivered to, industries located within the 

District. BOCT derives substantially a l l of i t s revenue fron 

intermediate, and to a lesser degree, terminal, switching. 

UnliJce line haul carriers, BOCT receives no share of the freight 

transportation fees paid by shippers or consignees. 

BOCT is a wholly-owned subsidiary of CSXT. CSXT i s a 

line haul carrier that primarily nerves the eastern United 

states. I t i s a Virginia corporation, and derives substantially 

a l l of i t s revenue fron freight transportation fees. CSXT 

normally delivers westbound traffic, and piOcs up certain 

eastbound traffic, at Chicago and St. Louis. CSXT's r a i l line 

terminates just outside of the District, at Pine Junction, 
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Indiana, where i t s tracks connect with those of BCCT and other 

railroads. CSXT owns no r a i l lines or classification yarda 

within the District that meet end-to-end with WCL's line of r a i l . 

WCL also is a line haul carrier. I t serves parts of 

I l l i n o i s , Wisconsin, Michigan and Minnescta, and is the largest 

"regional" railroad in the United States. 

NCL was created in 1987 as th« result of the 

acguisition of approximately one thousand nine hundred eighty 

miles of track from the old Soo Line Railroad. As par*** of its 

preparation for commencing business, i t was necessary for WCL to 

arrange for the interchange of its eastbound traffic at Chicago. 

Since i t s railroad tracKs were not physically contiguous with 

nost of the carriers with which i t did business, one of the 

solutions to this problem was to contract with intemediate 

switching carriers to deliver the cars of WCL to the line haul 

carriers who would continue the eastbound journey. These 

intermediate carriers similarly would deliver cars to WCL 

received from eastern line haul carriers whose cars were bound 

westward on WCL's line. In order to establish one such 

arrangement, Mr. BurKhardt vnrote to CSXT in July, 1987. KB a 

result of his correspondence and some conversations in person and 

by telephone with representatives of CSXT/BOCT, e draft 

interchange agreeaent was prepared by John Booth of CSXT and 

submitted to E. A. Burkhardt of WCL. This draft, as revised by 

Mr. PorkJiardt, and Mr. BurJchardt's letter to A. P. Fish of CSXT 

constitute the agreement between' the parties. Nevertheless, the 
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panel has received and considered extrinsic evidence with respect 

to the proper interpretation of its provisions. 

The principal dispute is a clain for breach of contract 

asserted by BOCT against WCL. BOCT charges WCL witl. breach of 

the interchange agreenent as the result of WCL's failure to pay 

BOCT's standard intemediate switch charges, together with WCL'o 

failure to reimburse BOCT for amounts due as cer hire reclaim. 

There i s no dispute that the contract between the parties 

consists of two doctiments. The f i r s t i s a draft interchange 

agreement dated September 18, 1987, ne copy of which was 

introduced at the hearing as BOCT Exhibit No. 6A. Thc second 

document i s a letter from E. A. Burlchardt, President of WCL, to 

A. P. Fish, Director of Transportation Contracts at CSXT, dated 

October 9, 1987. A copy of that document was introduced as BOCT 

Exhibit No. 32. The paragraph of the agreement that is thc focus 

of the dispute among the parties is paragraph 2( a ) ( i ) . This 

paragraph is attachea as Exhibit A. As sta.ed earlier, the 

agreement was originally prepared in draft form by Mr. Booth of 

CSXT who submitted i t to Mr. Burkhardt of WCL. Mr. Burkhardt 

reviewed the draft, nade handwritten changes, and then returned 

the draft to Mr. Booth. The paragraph set forth in Exhibit A 

containe the handwritten revisions of Mr. Burkhardt. 

rONTRACr INTERPRETATIQH ISSPES 

WCL'S f i r s t defense to BOOT'S claim for intermediate 

switching charges i s that the interchange agreement between the 
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parties provides for direct interchange between CSXT and WCL at 

the Barr Yard. As a result, no intemediate switching charges 

arise since no intemediate switching has taken place. WCL 

argues that the existence of a direct interchange is established 

by the language of the contract, itself, by the intent of the 

parties as reflected in the correspondence between the parties 

and by the fact that BOCT was merely a corporate shell — a mere 

instrumentality or agent of CSXT, rather than a bona fide 

operating legal entity. 

The direct interchange argument is not supported by the 

evidence. The language of the agreement states clearly tiiat the 

cars "shall be delivered in interchange direct to BOCT." The 

tem i s used both with respect to tlj^ delivery of cars by WCL to 

BOCT and the receipt of cars by WCL fron BOCT. Essentially 

identical language i s used to describe interchange between wcL 

and Belt Railway, another intemediate switching carrier. BOCT 

is describ-ad in the **Wherea.-" clausef. of the agreement ae an 

intemediate switch carrier with respect to the receipt and 

delivery of cars in interchange from and to connecting lines at 

Chicago (BOCT Exhibit No. 6A, at p. 2). There is the additional 

recital that "WCL desires to conduct interchange with BOCT and 

via BOCT and, via the Belt Railway company of Chicago (BRC), 

interchange with CSXT." The last recital, as well as 

transportation contracts introduced as exhibits by WCL, 

illustrates that the parties knew how to make a reference to an 

interchange with CSXT rather than BOCT when that was intended. 
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The presence of CSXT as a party to the agreenent is 

also urged in support of the direct interchange argxjnent. I t 

appears clear that CSXT was named a party because of the fact 

that Seaboard traffic was handled through the Belt Railway at the 

Clearing Yard where BOCl' could not operate, consequently, i t was 

the obligation of CSXT under the agreement among the owners of 

the Belt Railway to pull its traffic from Clearing Yard. The 

evidence was that the expense cf this transfer movement, whether 

through use of CSXT's own road crews or by using a BOCT transfer 

crew, was that of CSXT. As a consequence, CSXT was made a party 

to the agreenent to cover the deliveries that would be aade by 

WCL of Seaboard tra f f i c through the Belt Clearing Yard. 

With respect to whether Mr. Burkhardt's early 

correspondence with CSXT can be construed as a requi«st for a 

direct interchange, the evidence is insufficient to establish 

that BOCT/CSXT ever intended to honor such a request, assuming i t 

was made. 

WCL also argues that a direct interchange exists with 

CSXT because BOCT cannot be viewed as a legitimate corporate 

entity engaged m the business of an intemediate switching 

carrier- The fact that BOCT is a wholly owned subsidiary of CSXT 

and that aany functions are performed for BOCT by individuals who 

are on thc payroll of CSXT, does not convert BOCT into a sham 

corporation. In the present case, WCL is attempting to apply the 

doct:rine of "piercing tbe corporate v e i l " to a corporation with 

whom i t contracted voluntarily. 'Normally, the doctrine i s 
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applied in those situations *rt»ere a creditor is seeking to 

recover from a debtor who, by reason of the alleged existence of 

a corporate instrumentality, is attempting to avoid payment or 

performance of i t s obligations. In the present case, the debtor 

is challenging the corporate legitimacy of the creditor with 

which i t voluntarily contracted as a basis for avoiding i t s 

contractua 1 obi igatior.s. 

The use of the doctrine in this case i s inappropriate. 

BOCT does have a lecitimate corporate existence, regardless of 

the nuaber of functions i t performs for i t s e l f , as distinguished 

from those perfomed for i t by i t s corporate parent. WCL does 

not allege or prove that any factcrs supporting corporate v e i l 

piercing are present in this case. wcL, for instanci , does not 

allege that BOCT is undercapitali::ed, without assets, or operated 

solely to provide l i a b i l i t y protection. 

Moreover, the fact that CSXT had the capability, i f i t 

so desired, to create a direct interchange by acquiring trackage 

rights over BOCT, i s not dispositive of the issue. In this 

connecticn, the decision cited by BOCT/CSXT, Burlington Northern 

Railroad Coaoanv v. United States. 731 FZd 33, 40 (D.C. Cir. 

1984) , ia instructive and persuasive. In that case, the Court 

held that even though th** '»ld B&O Railroad had the power to 

establish a direct interchange with the Burlington Northern using 

trackage rights over BOCT, i t bad no oblig^tioji to do so. The 

Court found i t to be reasonable and proper for two non-contigvious 

railroads to interchange traffic through an intemediate 
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switching carrier rather than by direct connection, even though 

one of the railroads involved had complete ownership of the 

intermediate carrier. 

The present case is not a situation where WCL was the 

target of some imposed tariff charge. WCL entered into a 

contractual arrangement with BOCT voluntarily. I t would appear 

that, during Mr. Burkhardt's review of the draft agreement, hc 

could have proposed changes to remove the description of BOCT as 

an intemediate switch carrier and to limit i t s role in the 

agreement or to explain why the agreement requires payment of 

BOCT's standard intemediate switch charges m 'jars for CSXT 

points i f the intent was to have a dire-t interchange with CSXT. 

The next major argument of WCL in opposition tc bOCT's 

claim for payment of intemediate switching charges i s based upon 

the language of paragraph 2(a)(i) itself. The entire provision, 

containing the handwritten revisions j f Mr. Burkhardt, i s set 

forth in Exhibit A to this opinion. The revised wording of this 

provision expressly requires WCL to pay BOCT's intemediate 

awitch charges unless WCL actually blocks traffic for fomer B40 

and C*0 points in conformance with blocking schedules. 

Nevertheless, the panel considered extrinsic evidence in 

interpreting this provision because the agreement between the 

parties is not embodied in one fully integrated writing. The 

heart of WCL's position, with respect to the interpretation of 

this section, i s the testimony of Mr. Burkhardt concerning a 

telephone conversation in early September with Mr. Schmidt, in 
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which Mr. Schmidt told Mr. Burkhardt that, notwithstanding the 

language in thc agreement, WCL did not have to pay BOCT's 

intermediate switch charges unless BOCT reguested blocking and 

WCL faile d to block. This testiawny i s total l y uncorroborated. 

Moreover, i t i s d i f f i c u l t to accept in light of tha fact that Mr. 

Burkhardt, himself, reviewed and made hand%rritten changes to the 

draft after the alleged conversation "in accordance with [that] 

conversation." Burkhardt Tr., p. 1633. The testimony of 

Mr. Burkhardt, without more, i s insufficient to overcome the 

plain meaning of the contract provision, which, as revised, doea 

not support WCL's claim. 

WCL also argues that BOCT was obligated to issue 

blocking schedules either under tha plain meaning of the contract 

provisipxi or by reason of an Implied covenant of good faith and 

fai r dealing. WCL argues that itp performance of blocking under 

the agreement was frustrated by BOCT's failure to issue blocking 

schedules and, therefore-, thc obligation to pay intemediate 

switching cheorges was waived. 

Again, the fact that Mr. Burkhardt personally reviewed 

and revised the paragraph in issue aust be recognized. 

Mr. Burkhardt deleted the verb "may" and substituted the verb 

" w i l l " with respect to whether intemediate switch charges would 

be waived on preblocked cars. However, the verb "may" at the end 

of the paragraph d^saling with BOCT's obligation to release 

blocking schedules wes l e f t unchanged by hr . Burkhardt. As BOCT 

points out, Mr. Burkhardt revisad the draft to eliminate BOCT's 
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discretion to waive intemediate switch charges on blocked cars 

but did not make any revision that would eliminate BOCT's 

discretion to ask for blocking. 

The doctrine of frustration of purpose has been 

recognized as « further extension of the doctrine of 

impossibility of perfomance. Leonard v. Autocar Sales i Service 

Co.. 392 111. 182, 64 N.E.2d 477 (1946) cert, denied 327 U.S. 

8021 (1946). " I t reats on the view that, where froa the natiure 

of the contract and the surrounding circumstances, the parties, 

when entering into the contract, must have known that i t could 

not be perfomed unless some particular condition or state of 

things would continue to exist, the parties must be deemed, when 

entering into the contract, to have made their bargain on the 

footing that some particular condition or state of things would 

continue to exist." In that circumstance, " . . . the contract 

must be construed as subject to an implied condition that the 

parties shall be excused in case performance becomes imitoasible 

from such condition or state of things ceasing to exist." (64 

N.E.2d at 480) 

In the preaent case, tha application of this doctrine 

in favor of KCL would be that i t s opportunity to perfom blocking 

was frustrated by the fai lura of BOCT to issue blocking 

instructions and that this constituted a change in conditions 

wrhich excused WCL frc i t s obligation to pay Intermediate 

switching charges. However, the application this doctrine has 

an important qualification to i t ; namely, i f the event which 
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caused the impossibility night have been a.nticipated or guarded 

against in the contract, the partiiss arc held to any unqualified 

undertaking set forth in the contract. (64 N.E.2d at 480) Seg 

Olfifl, Mouhelis V. Thomas. 419 N.E.2d 956, 959 (2nd Dist. 1981) 

(refusing to apply doctrine where parties provided for condition 

of financing in the contract, demonstrating anticipation of 

problem); and No. I l l i n o i s Gas Co. v. Energy Co-op.. Inc.. 

461 N.E.2d 1049, 1059 (3rd Dist. 1984) (refusing to apply 

doctrine to dispute over contract for naphtha supply where events 

complained of were foreseeable and where price fluctuations did 

not make perfomance worthless) . 

In the present case, Mr. Burkhardt had the opportunity 

to eliminate any discretion on the part of BOCT as to whether 

blocking schedules would be reierred. The failure of BOCT to 

release blocking schedules is a condition that could have been 

anticipated or guard«jd against in the contract. There could hava 

been language added with respect to what rights. If any, wcL 

would have if BOCT failed to issue blocking instructioms, thereby 

depriving WCL of the opportunity to obtain a waiver of 

intemediate switching chariges. I t appears that WCL's response 

to this poaition i s that Mr. Burkhardt was assured, in .a 

telephone conversation with Mr. Schmidt, that no intermediate 

switch charges were payable unless blocking instructions wears 

issued and WCL failed to block. As indicated earlier, the 

evidence is insufficient to support this interpretation of the 

agreement between the parties and to overcome the plain language 
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of the contract provision imposing intemediate switch charges. 

If anything, this second conversation with Mr. Schmidt 

establishes WCL's awareness of the potential problem. Mr. 

Burkhardt'8 failur'.: to change the contract language under those 

circumstances precludes wcL from relying on the doctrine of 

impossibility and underscores the questions about the 

conversation. 

WCL also argues that the failure of BOCT to issue 

blocking schedules was a breach of it s connon law duty to perform 

it s contractual obligations in good faith. Assuming that l a i r l y 

early in the operation of WCL, there were a sufficient number of 

cars being brought to Barr Yard by WCL to justify blocking, was a 

decision on the part of BOCT to collect the Intermediate switch 

charge rather than issue blocking instructions to WCL an act of 

bad faith on the part of BOCT? Part of the answer appears to be 

that the implied covenant of good faith and fair dealing is 

diffic u l t to apply to a case where both parties expressly 

retained discretion as to whether performance would occtir. In 

the present case, BOCT retained discretion as to whether i t would 

issue blocking instructions or collect the intemediate switch 

charge. wCL retained discretion as to whether i t would perfcrn 

pre-blocking i f blocking schedules were issued or would pay the 

intemediate switch charges. In any event, the negotiations, as 

described at the hearings and in the documentary evidence, do not 

support the argument that BOCT was required to issue blocking 

instructions so ac to relieve wd, from paying intemed.Late awitch 
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charges. The testimony established, in the f i r s t instance, that 

BOCT and CSXT had to detennine i f sufricient benefits were to be 

obtained from issuing blocking instructions. There was no 

persuasive evidence that anyone at BCCT or CSXT made such a 

deteraination at least u n t i l 1995. Kr. Schmidt t e s t i f i e d that, 

oefore WCL ever operated any trains, hc expected that blocking 

would be requested based on operations of i t s predecessor, but he 

never studied wcL's t r a f f i c and the deciaic, whether to request 

blocking rested with others. Further, a decision to co l l e c t the 

intemediate switch charges rather than issue blocking 

instructions does not r i s e to the level of bad faith performance 

of the agreenent. Based on the contract provision i t s e l f , i t 

does not appear that proof of the existence of legitimate 

blocking opportunities imposed an obligation on BOCT under the 

good f a i t h perfomance doctri.ne to issue blocking instructions. 

Finally, some evidence was introduced and some 

ar.^ments were made with respect tu whether blocking, in fact, 

occurred, either with or without instructions. The only credible 

evidence on this issue relates to WCL's placement of I l l i n o i s 

Central cars on the front end of WCL trains during an early 

period of the relationship between BOCT and wCL. This evidence 

was inaufflclent to establish that blocking instructions had been 

issued and that, as a result, WCL was relieved of the payment of 

intemediate switch charges. Moreover, as revised by Mr. 

Burkhardt, the waiver of intemediate twitch cheurges does not 

apply to the I l l i n o i s Central cars. 
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WCL's argument that I t would not have entered into, or 

received consideration under, the contract unless i t had the 

ability to avoid paying intemediate switch charges is 

contradicted by the fact that, at about the same time as i t 

negotiated thia contract, i t entered into sinilar agreements with 

Belt Railway and Indiana Harbor Belt. Under those agreements, 

WCL did not have the ability to avoid paying intemediate switch 

charges. WCL received benefits from a l l three agreements such as 

preparation of its trains, locomotive storage, crew calling and 

the ability to avoid operating a large freight yard in the 

Chicago area. 

Several other arguments have been made by WCL in 

support of its defenses to the claim of BOCT for intemediate 

switch charges and in the Counterclaim. No attempt has been made 

in this opinion to address each of those arguments, each of which 

depends on arguments already addressed, or like WCL's estoppel 

and fraudulent perfomance claims, were abandoned. All of them 

are insufficient to preclude a recovery on the part of BOCT. 

BOCT i s entitled to an award of the intermediate switch charges 

in the amount reflected in the damage section of this opinion. 

Morecver, since a fincUng has been made that BOCT was acting as 

an intermediate switching carrier with regard to WCL's cars, i t 

follows that WCL is liable to BOCT for car-hire reclaim. The 

amounts owing by WCL to BOCT for car-hire reclaim arc alao 

reflected in the damage portion of this opinion. 
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WCL contends that, under section 8 of the contract as 

revised by Mr. Burkhardt, any WCL lia b i l i t y for intemediate 

awitch charges i s limited to the intermediate switch charges in 

effect at the time of the contract. Section 8 does not appear to 

have so broad a sweep. Based on the language selected by Mr. 

Burkhardt, which refers to "coats" and "user," aection 8 appears 

to pertain to the types of operating costs associated with 

another agreement between the parties cer.cerning trackage rights. 

I f the parties had intended to place a limit on intemediate 

switch charges, which are not otherwise referred to as "coata," 

they would have specifically referred to those charges as they 

did in Section 2. 

BOCT i s hereby awarded damages against WCL as follows: 

1. The principal amount of intemediate $13,188,146.00 
switch charges on CSXT-deatined 
tra f f i c through August, 1995 

2. Five percent (5%) statutory interest S 2,186,846.40 
on Item 1 as of March 31, 1996 

3. Principal amount of car-hire reclaim $ 1,135,070.23 
through June, 1994 (as reduced by 
paymtnt of $20,384.48 for teminal 
switching charges) 

4. Five percent (5%) statutory interest $ 192,213.27 
on Item 3 through March 31, 1996 

5. Principal amount of improperly claimed S 497,341.00 
credit as of April 30, 1993 

a. Five Percent (5%) statutory interest S 76,673.40 
on Item 5 as of June, 1996 
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In addition to tAm foregoing, BOOT La awardad tha principal;! 

aaount of intamedlata switch ctaraas on CSXT-destinad traffic 

froa Saptaaber, 1995, through June lO, 1996, plus interest at th^ 
r 

five paroejit (S%) statutory rata tharaon through aaid data, in 1 

i' 
addition, Interest is iMtafay awarded on th« principal aaount of ; 

Intarmadiate awitch chargas and en tba car-hirt raclaia amount ',• 
t' 

froa ̂ 1 1 1. 1996. thz ough Jon* 10, 1»9«. Intarmadiata switch 
I-

charges v i l l continue to apply on cars delivered by WCL to BOCT 

far points on CXST unless tha contraot is terminated or aodlflad ' 

or blocking instructions are iaaued by BOCT, and interest will 

continue to acorua on all aaount« ow«d by Wd, until paid. DATED: JOME 10, 1990 

ARBITRAZOR 

RICHARD HASSEUCAN 
AMXTRATOR 
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Olaaeatiag oplniaa ot Kiehsrd a. of r. 

1 disagzee with, and therefore dissent frotn Che views expressed *nd findings 
reached by the other otenbers of the panel, both as to their conclusions and 
their assessment of damages. 

As a neaber of this three nan panel, 
•xparlence io th* railroad industry, 
waa the chief operating officer a 
Chairman of several coimlttees which. 

I bring aore than 40 years of nanagesient 
During the final 13 years of ay career I 
major U.S. raiiroad. I have served as 
established rules and arbitrated disputes 

regarding railroad interchange and I have been Chairatan of the Interchange 
CooBUttee of the General Kanagers Association of Chicago. Aa a result, J feei 
that 1 an well qualified to understand the circunatances of this dispute, and 
ita proper resolution. 

This dispute arose because the Interchange Agreeotcot between WCL and CSXT is 
subject to nore than one interpretation. Under such circumstances, i t is the 
obligation of the panel to interpret i t on the basis of the mutual Intent and 
expectations of the pa-ties who drafted i t . Thoae two individuals testified 
at Che Arbitration Hearings and their testinony was clear and corroborative. 
However, the Panel totally disregarded that testinony and adopted instead an 
'off-the-wall" position urged upon them by the CSXT brief. 

I find this failure to consider thc facts to b« an incredible and offensive 
act of dereliction by the Panel. My own analysis and conclualons regarding 
the facts of this case i s set forth m Section A, which follows. 

In assessing proposed dainages, the panel haa also adopted a view urged upon 
them by the CSXT brief, rather than being governed by the clear language of 
Interchange Agreement, which requires that a contea^lated revision in CSXT 
Interchange arrangements must not increase WCL costs. The Panel ignored Chat 
clear language in establishing damages. I consider their disregard of this 
contract provision to be another instance of dereliction. 

The hearing evidence alao established that CSXT had uppioperly billed WCL 
for intcratediate switching charges and per dien reclaim on ore traina and 
other 'contract cars" which move under tranaportation agreements which 
specifically exclude then fron auch charges. Now, rather than ordering CSXT 
to correct its billings, the panel propoaes to order WCL to pay the full 
amount of tbosc b i l l s . This conclusion i s incredible, and i s another 
instance in which the Panel has ignored facts in evidence. 

My own analysia and conclusion regarding danagea i c covered in Section B, 
following. 

/age 1 ot 4 
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AlThe Panel haa failed to consider a l l testimony relative to the intent 
of the parties, with reapect to the application of Intemediate Switching 
Charges and Per Diem Reclaim. The facts are clear that: 

11 Because thc interpretation of the hastily-drawn Interchange Agreeaeat 
ia m diapute, the Panel auat consider the intent of the parties, 
in drafting that Agreement. Those parties are Thoaas P. Schmidt, for 
CSXT and Edward A. iiurkhardc, for WCL. 

2) Burkhardt'a intent, based upon his correspondence with CSXT 
and his testimony before the Panel, waa to have MCL deliver cara 
directly to, and to pull cars directly froa Barr Yard, and to be 
relieved of any BaoCT Intcntediatc Switching Charges and Pet Dien 
Reclaim payments for so doing. In addition, he offered to preblock 
traffic for CSXT, i f requested. Baaed upon his conversation with 
Schmidt, Burkhardt believed thac WCL would have to pay B<OCT charges 
oniy i f CSXT requested blocking, and WCL failed to block in 
accordance with blocking schedules. 

3) In dealing with Burkhaidt's intent and understanding with Schaiidt, 
the Panel opinion atatea that Burkhardt'a testimony 'is totally 
uncorroborated". This i s not true, as i t coo^iletely overluokc 
the testimony of Schmidt. Schmidt's testaony corroborates Burkhardt'a 
in every respect, relative to the intent of the parties regarding relief 
from BiOCT charges. 
Schnidt's intent, based upon his telephone stateaents to Burkhardt and 
his testimony before the panel, was to have WCL deliver cars directly 
to, and to pull cars directly from Barr Yard, and to relieve WCL of any 
BaOCT Intemediate Switching Charges and Per Diem Reclaim payments 
for so doing, i f WCL preblocked traffic for CSXT in accordance with 
'blocking schedules" released by CSXT. Both In bis August 26, 1987 
letter and in bis testinony, Schoudt aade i t clear that his intent 
waa that WCL would pay BiOCT charges only i f i t failed tc bJo.k in 
accordance with blocking schedules which Schmidt expected CSXT 
to issue. 

4)As to blocking, Schmidt testified: 
(a) That he conteaipiated that CSXT would desire WCL to block, 
juat as i t wished i t s other westers connecting lines to block, and 
(b) That hc expected that CSXT would 'release blocking schedules' 
aa the Interchange Agreement inferred Chat i t wouid, and 
|c) That he was surpiisad to learn that such blocking schedules 
had not yet been releaaed. 

Psge 2 of 4 
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5) Based upon the aforementioned telephone assurance fron Schmidt, 
Burichardt felt that he had an understanding with Schmidt that 
Intermediate Switching Charges and Per Oiem Reclaim would be waived, if 
WCL blocked as CSXT prescribed. Because Schmidt had assured hln that 
blocking wouid be requested and blocking aeheduiea issued, Burkhardt 
did noc demand that the language of the agreement be modified further, 
to expreaa thia understanding with Schmidt. Although i t nay be 
inadvlseablc, auch reliance upon the statements of counterpart 
officers la normal in Che railroad industry, based upon my own 42 year* 
of experience in that Industry. 

6) Even i f CSXT did not release blocking instructions at the outset. 
I t clearly was intended that I t would do so at some point in time. As 
traffic volumes increased, CSXT should have analyzed such flows to 
determine which blocks would be useful, just as CSXT did wich i t s other 
connecting railroads. Then CSXT ahould have released blocking 
schedules to WCL, so that WCL wouid have had the opportunity to 
perform euch blocking, and to be relieved of a l i BiOCT charges, as 
the drafting parties intended. 
The evidence shows that opportunities clearly existed for useful 
blocking, fairiy early in WCL operationa, however CSXT did not 
release any blocking acheduies to WCL. 

7) The partiea never intended that CSXT would f a i l to, or refuse to 
issue blocking instructions, and by that device, deprive WCL of i t s 
ability to secure relief fron B40CT charges, as Burkhardt had proposed 
and Schmidt had concurred, thus thc Agreement was not revised to 
set forth such a requirement. 

8) The Panel's opinion says that the "doctine of good faith" does not 
apply here, because Burkhardt did not eiuiunf re the discretion of CSXT 
as to whether blocking instructions would or would not be issued. 
However i t is clear to ae. from studying the briefs on this point, 
thac Che circtuaatances is this case are precisely those in which that 
doctriae ahould apply. 

Therefore, the Panel should find thst CSXT haa forfeited any right to collect 
BtOCT intermediate awltchinq and per dicm reclaim charges, because of CSXT's 
failure to releaae blocking schedules as intended by the parti»s drafting the 
agreement. 

Psge 3 oi 4 
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Blln the event that any moner.ary danages art, owed by WCL to CSXT or S<OCT, 
the Panel has stated them inccrtcstiY: ~ 

1) Paragraph 8 of the Interchange Agreemnt provides that CSXT may 
rearrange i t s interchanges at Chicago, and that WCL would be bound 
by same 'provided auch revised arrangement does not increase WCL coats 
or unreaaonably Qvrlay uaers traffic". TT> •act, Burkhardt added thia 
provision to the draft agreeaent in hia owi, handwriting. Even though 
CSXT's taw Departaent aade a written notation objecting to this 
provision, the handwritten change was included in the fin«l 
agreement. 
CSXT did make these contesiplaCed changes on May 1, 1909, when i t 
aimultaneouBly shifted i t s receipt of Seaboard traffic froa Clearing 
Vard to Barr Yard and arbitrarily increased GaOCT Intermediate 
Switching Charges froa $7S per loaded car and S38 per empty car 
to *V05 per car, loaded or empty, "to drive away r.on-CSXT traffic from 
Barx .'ard". 
The da«age amounts claiaied are based upon SlOs per car, ignoring this 
provision of Paragraph 8. If any danages are applicable, they must be 
reralcuiated on the per-car rates In effect for loaded and empty cars 
prior to CSXT's May 1, i9H8 change. 
(See NCL Initial Brief, pp 167-170.) 

2) The amounts claimed for intermediate switching charges s t i l l 
include improper chargeji, by CS«T, for ore trains and other 
"contract cars' which are exeapt froa such charges. The record 
clearly shows that auch cars have not been subtracted from the 
amount claimed by csxT. 
I f any damages are applicable, they mmt be recalculated to 
exclude switchinq charges and per dletn reclaim for a i l ote trains 
and contract cara, which are apecificaily exeinpt from such charges. 
(5ee WCL InitiaJ Brief, pp 164-165, and Reply Bnef , pp 44-45; 
aiso see of VCL i n i t i a l Bzief, pp 165-166 and /tepj> Brief, p 43 
as Co Per Diem i^ecJaim; 

3) The Inclusion of "statutory interest" is improper. However 
i f any such damages are applicable, they must be recalculated 
on the baaia of the proper s%fltching charges and must exclude 
a l l ore and contract traffic, aa t<ell as per dien reclaim on 
same, as outlined in the two preceding itens. 
<5ee tfCL Initiai Bne/, pp 171-173) 

Therefore, the Panel -.hould lequire that the appropriate accounting personnel 
of CSXT and WCL get together arid resolve these ''^aputed charges to the 
satiafaetien of the Panel, which ahould retain jurisdiction pending auch 
final resolution. 

Respectfully submitted, 

• - tU .Lui .^t .^ — > 
Richard B. Uaaselman 
Member of Panel 
June S. 199S 
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nrBTT?TC.\TB OF SERVICE 

The undereigned hereby certifies that on Friday, June 
7, 1996, he caused to be served, via personal delivery, a copy ox 
the foregoing Award upon the following counsel of record in this 
matter: 

Robert H. Wheeler, Esq. 
James A. Fletcher, Esq. 
Oppenheimer Wolf fc Donnelly 
Two Prudential Flaza 
45th Floor 
180 N. Stetson Avenue 
Chicago, IL 60601 
CouTtsel for Wisconsin Central Ltd. 

Douglai£ A. Lindsay, Esq. 
Lewis Overbeck & Furman 
135 si LaSalle Street 
Suite 2300 
Chicago, IL 60603 
Coiinsel for The Baltimore and Ohio Chicago Terminal 
Railroad Company and CSX Tra.asportation. Inc. 

Keck, Nahin and cate 
77 Weat Wacker Drive 
49th Floor 
Chicago, IL 60601 
312/634-7700 
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WK£R£AS. BOCT and CSXT lira agreeable to auch Interchange 

arrangementt at Chic*go, dasiring to cover aame with formal 

agreement. 

I»0»», THEREFORE, in consideration of tha mutual covenants 

and agreements herein s«t forth, I t is agreed betweer. the 

parties hereto as follow*: 

1. An official interchange point between BOCT,CSXT and WCL 

will be Chicago, JL, more particularly described on CSXT 

Enginearing Department Drawing Mo. dated 

„ , attached heretc and made a part hereof 

as "Exhibit A.' 

2. (a) WCL agrees to deliver cars in its account for 

Interchange with BOCT and CSXT as follows: 

(i) Cars destined^OCT points and formar B&O and C&O 

points shall be delivered In Interchange direct to 

BOCT on Barr Yard tracks designatad from tlsMs to time 

fer ti»<i 7i«rpee» by BOCT's Barr Yard operating officer 

in charge. Standard BOCT Intermediate svltcta charges 

shall apply oa •Hr-sucb cars, provida however* that 

said charges Wj^ oe waivf-l **iiirz»'>ie.'r |nj»ti, s'nptild 

NCL pre-block certain of Mch cars in accerdsoee «ith 

blocking scbedulfs of BOCT as may be releaMid or 

revised fros t l M to fiimei - ^ - ^000305 

EXHIBIT A 
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THE BALTIMORE AND OHIO CHICAGO 
TERMINAL »AIU<OAD COHPANY, 

v. 

WISCOKSTN CENTRAL LTD. 

WISCONSIN CENTRAL LTD. 

V. 

THE BALTIMORE ANO OHIO CHICAGO 
TERMINAL RAILROAD COMPANY, AND 
CSX TRANSPORTATION, INC. 

In Arbitration Before; 

Sheldon Karon 
J, Michael Hemmer 
Richard B. HasseIman 

pPpPT.EI»-ENTAL AWARD 

This Supplemental Award is being made pursuant to the 

Memorandum Opinion and Order dated January 29, 1997, entered by 

United States District Judge William T. Hart in Case No. 93C 3519 

entitled The Baltimore and Ohio Chicaao Termina.''. RailrowH Company 

fPlaintiff] v. Wisconsin Central. Ltd. (Defendant), the 

supplemental arbitration submission of The Baltimore and Ohio 

Chicago Terminal Railroad Company ("BOCT") dated February 28, 

1997, the response ot Wisconsin Central Ltd. ("WCL") to BOCT's 

supplemental arbitration submission dated March 13, 1997, and the 

letter from counsel for BOCT to Sheldon Karon dated March 20, 

1997. 

In the District Court opinion referred to above, the 

Court had remanded to this panel for determination whether 

certain switching fees aru properly chargeable to Wisconsin 

Central Ltd. and what amount of additional interest, i f any, i s 

due Bcxrr from WCL. The parties have cxtma to an agreement as to 

thc amounts due for principal and interest to be awardeii pursuant 

77 



to this Supplemental Awa:.-d. The panel recognizes this 

Supriemental Award s being made over WCL's objection and that 

WCL S t i l l maintains its position that BOCT is not entitled to 

recover any itt^rmediate switcliing charges or any car-hire 

reclaim fees. 

Accordingly, BOCT is hereby awarded damages against WCL 

pursuant -to the supplemental submission and agreement of the 

parties as follows: 

1. The principal amount of intermediate $521,745.00 
switch charges on CSXT-destined 
traffic for the period from 
June 1, 1996, through August 4, 1996; 

2. Five percent (5%) statutory interest $493,201.80 
on Item 1 of Panel's Award of 
June 10, ..996, for the pericd from 
June 1, 1996, through February 28, 
1997, 

3. Five percent (5*) statutory Interest $ 4.",448.77 
on Item 3 of Panel's Award of June 10, 
1996, for the period from June 1, 
1996, through February 28, 1997; 

4. Five percent (5%) interest on Item 5 S 16,555.59 
of panel'*: Award of June 10, 1996, 
for the period from July 1, 1996, 
through February 28, 1997; 

5. Five percent (51) statutory interest $104,179.11 
from October 20, 1995, ':iirough 
February 28, 1997, on $2,286,585.00 
in intermediate svitch riiarges billed 
to WCL for the period from 
September 1, 1995, to August 4, 1996, 
on CSXT-destined l;raffic not claimed 
by WCL to be cxem;^ from intermediate 
svitch charges under r a i l transporta­
tion con-^acts or axe^pt rate quotes; 

6. Five per(?ent (5%) per annua $2,343.45/d«<y 
statutory ints'.eiit accruing daily on 
a l l princ5.pal it'sms (Items 1, 3, and 

- 2 -
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5 Of the Panel's June 10, 1996, Award 
and Item this Award) unpaid 
after February 28, 1997. 

Mr. Richard B. HasseIman continues to disagree with the original 

Aw&rd, as well as vith this Supplemental Award, Mr. Hasselman 

will restate his position and dissent separately. 

DATED: April 3, 1997 

RICHARD B. HASSEIJIAN 
Arbitrator 

- 3 -
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Piaaea*iny opinion of Rxohard B. fTaasaJaaa, Meabeir ot Pmnml: 

In my June 5, 1996 dissent from the original Award of the panel, I 
explained my reasons for concluding that BOCT Vis not finCItJed la 
rf.riTVfTr any inrrr?"*^'^^'' ^w'tehmn chaza^s cat-tiire .rcclaia CSXT 
r.Av^ which urr. Helivrred tQ BiTT XaiH. 

Also, I explained how the geverning Interchange Aareenent speciiically 
provided that CS^T ""^ inrrm^if HCL coata bv cL nfjea in. l^iLtj:^. 

I have no reason to deviate from the positions which I stated in that 
di-ssent, and 1 hereby re-aster my dissert to th is Supplemental Awaid, 
as wel l . 

Richard B. Ha"«eiman 
Member of Panel 
April 2, 1991 
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ARBITRATION AWARD 

Established pursuant to Section 4 of Article I of the Ngw York Dock Conditions 
imposed by the Interstate G>inmerce Commission in Hnince Docket No. 32133 

In the Matter cf Arbitration behoeerL 

Brotherhood cf Locomotive Engineers 
(Organization) 

and 

Union fadfic Railroad Company 
(Carrier) J 

I* Issues; 

Organization's Statement of the Issue(s): 
"1. Is the subject notice proper uiuler Article I, Section 4 of the 

NPW York Dock Conditions? 

2. Are thc matters set forth in the subject notice an integral 
part of the transaction approved by the Commission? 

3. Are the terms contained in the subject notice necessary lo 
the implementation of the transaction? 

4. If the axtfwers to the ahove questions are in the affirmative, 
what shall be the termi of the applicable implementix\g 
agreements?" 

Carrier's Statement of the Issue(s): 
"Does the Carrier's Proposed Arbitration Award constitute a fair 
and equitable basis for the selection and assignonent of forces 
under a Nfw York Dock proceedii\g so that tt^e economics and 
efficiencies - the public transportation bei^t - which the ICC 
envisioned when it approved the underlying rail consolidation 
of the CNW into the Union Pacific will be achievedr 
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n. tnt«idurtlofi: 

Oti February 21, 1995, the IntersUte Commerce Commission (ICQ 

authorized the acquisition of control of ibe Chicago and North Westem Railroad 

Company (CNW) by dte holding a>mpany '̂t̂  conirds the Union Padfic 

Railroad Company (UP) and the Missouri Pacific Railroad Company (MP). 

Union Paofif/MiMntiri Parifif Railroad Cofnpanv - Omtrol - Chicago and 

Mnrth W«Mstem Railrnad Company. LCC Finance Docket No. 32133. To 

compensate and protect tfuwe employees â f̂ected by the aoquisitionr ttie ICC 

imposed die employee merger protectirm conditiom as set fortfi in NCfW Yorit 

DnA Railway - rontrol ~ Brooklyn Eastem District TerminaL 360 LCC 60.84-

90 (1979); affirmed, N>w York Dodc Railwav v. United States. 609 F.2d 83 (2nd 

Or, 1979) rNfw York Dock Conditions) on tiw UP AO* «nd CNW pursuant to 

the relevarU enabling statute 49 USC Sections 11343 and 11347. 

On May 3, 1995, Carrier served a Notice (Appendix "A") upon the 

Organization of its intent, pursuant to Artide I, Section 4 of the New York Dock 

labor protection conditions, to negotiate an implementing agreement in order to 

effectuate the benefits of the merger transaction of the LV and the CNW. A copy 

of Carrier's merger transaction proposal was attadied Ihereta Said notice letter 

further indicated that negoilations between the parties wouid commence on May 

25,1995. 

In a response letter to Carrier dated May 18. 1995, Organization's General 

Chainn«.n advised Carrier, in pertinent part, that since Section 2 of the NgwYoA 

Dock oonditioTis provided for the preservation of existing a^cctive bargaining 

agreements in such situations, then '(A)ccordingiy, we (Organization) are 

committed to preserving all existing CNW-BLE agreements, rates of pay, 

understaiuiings arvd/or practices." 

2 
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Negotiations ensued between the parties over the period of the next several 

months; agreement was made on some issues, but not on alL 

Oven the parties' inabiUty to readv agreement on all issues through their 

negotiations, in a September IX 1995 letter. Carrier advised Organization of its 

intent to submit the dispute to arbitration pursuant to Artide I, Section 4 of the 

l̂ 0w York Dock labor protective conditions. 

Carrier and Organizatioa through their own efforts, agreed to appoint the 

undersigned as Arbitrator in this matter; and so formally notified said Arbitrator 

of his appointment by letter dated September 26,1995. 

An arbitration hearing was held in this matter in Omaha, Nebraska on 

November 28 and 29, 1995. The parties presented their respective cases by 

means of written submissicns whiA were reviewed and discussed at the hearing 

and whidi were supplemented by documentary evidence and the testimony of 

supporting witnesses. Upon the completion of their respective presentations, the 

parties attested that the hearing had been conducted properly, and that they had 

been accorded hill and fair opporhmity to present all relevant ev;dence, 

documentation and testimony necesŝ xy for the Arbitrator to render a derision in 

this matter. At ti»e Arbitrator's request, the parties waived • thirty (30) days 

Umitation for issuing an Award herein in accordance with Artide L Section 

4(a)(3) of the N ' - "̂̂ ^̂  protective conditions. The hearing was then 

adjourned; and the matter is now properly before the Arbitrator for resolutioa 

m. f̂ ĵ m̂̂ nts ofthe Parties: 

Organization, in its presentation, raised three (3) proc dural issues and one 

(1) merits issue whidi is predicated upon an affirmative finding on the three (3) 

aforestated procedural issues. 

S 
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Carrier, on the other hand, presexued orUy one (1) merits issue hereiiv but in 

its argumentation, does address Organization's three (3) procedural issues and 

oondudes that diey are mer'aess and should be dismissed. 

For obvious reasrns. Organization's procedural issues must first be 

addressed and rescived in this azudysis. 

A. "Is 'Jte subject notice proper under Aitide I, Section 4 of thc 
}CBXkJ2RJ[L Cbnditions.r 

Artide I, Section 4 of the New York Dodc renditions, in pertinent part 

states as iwllcv.'sr 

"4. Notice and Agreement or Derision 

(a) Earh railroad contemplating a transaction whidi is 
subject to these conditions and may cause the d'̂ n̂ ifsal or 
displacement of any employes, or rearrangement of forces, 
shall give at least ninety (90) days written notice of such 
intended transaction by posting a notice on bulletin boards 
convenient to the interested employes of the railroad aiKl 
by sending registered mail notice to the representatives of 
such interested employes. Such notice shall contain a full 
and adequate statement of the proposed chfuiges to be 
affected by such transaction, induding an estimate of the 
number of employes of each class affected by the intended 
dwmges. Prior to corisuounaticm the parties shall negotiate 
in the following manner...' 

Orgaxuzation, it appears, takes no exception to the timing or logistics of the 

posting of the subject Notice. Rather, Organization does take exception to the 

phrasing and content of the Notice in comparison to Carrier's January 29,1993 

application for contî ol of CNW by UP/MP which was filed with the ICC in 

Finance Docket No. 32133, and as further expounded upon in the Labor Impact 

Statement arvd Operatii\g Plan which were attached to Carrier's original F X 

applicatioa In this rega/d, according to Organization, Carrier stated to 'iie KX 

"... that the impact upon employees would be minimal... that there w<;uld only 
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be relatively minor changes in yards and terminal(s) and '(ni)ost major terminals 

wotild experience littie diange in total traffic volumes requiring classification'." 

However, Organization contiinues, "(T)he projected consolidations of comoion 

points and the operation at them set fordi in die Operating Plan is far different 

from die proposed consolidations and changes in die Notice." Still yet further 

concerning this same point. Organization also notes diat on October 28, 1993, 

Carrier submitted a supplemental application to die ICC as directed, and 

contained therein, "(T)he new Labor Impact Statement stated dut ttiree (3) 

engineers' jobs would be abolished in the first year - me eadi at Des Moines, 

Fremont and Kansas Qty... (and)... that dght (8) engineers' jobs would be 

created ii. year 2." Organization asserts that "(N)owhere widiin the 

supplemented application was there any indication that the proposed dunges 

contained in the Notice... were part of dve transaction or were ever presented to 

the Commission as part of the contemplated economies and effidendes." In 

similar fashion. Organization also argues that Carrier's Mardi 30,1994 rebuttal, 

which was filed wi h the ICC in support of the primary application for control 

was significantly different from the information which was contained in 

Carrier's May 3, 1995 Notice. Given Carrier's presentations and disdosures to 

the ICC, Organization contends, it is apparent that the ICCs approval of 

Carrier's application for control of CNW by UP/MP did not antidpate die 

"draconian measures" which are contained in Carrier's May 3, 1995 Notice to 

Organizati(m and the affected employeer 

In summary of this particular conteruion. Organization asserts that imofai as 

"... die Commission constanUy emphasized that the purpose... (of the 

merger)... was a cooperative effort as to the end-to-end connections in order to 

provide high quality, seamless service 'through agreed-upon marketii\g and 

operating coordination's between UP and CNW... (that)... diere would only be 
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B. "Are thc nuttcis set forth In the subjed notice an Intcgnl part of thc 

tiansaction approved by thc Commissionr 

Organization's basic contention concerning this particular issue is that while 

die Carrier applicants advised the ICC"... diat their ap{̂ cadon involved a mere 

control transaction for purposes of voting the common stock of die Chicago and 

North Westem owned by Union Padfic and in addition was a cooperative effort 

to furdier their already existing end-to-end arrangements die dieted 

changes wluch are presendy now sought and which were induded in Carrier's 

May 3,1995 Noti'2, indude, 

"... dianges in the labor contracts of the Chicagc and Nordi 
Westem engineers pertaining not to die merger or control 
transaction, but to the current single-line operations of 
die ...(CNW). The applicants are seeking to make dwsc 
changes under the aaspices of this Board rather than 
negotiating those changes with the Brotherhood of Locomotive 
Engineers pursuant to the Railway Labor Ad... (and)... (T)he 
transaction does not require these changes, nor would it be 
frustrated if die changes advocated by the Carrier arc 
rejected..." 

According to Organization, those matters whidi were induded in die May 3, 

1995 Notice, which are not an integral part of die ICC approved transaction, and 

which, therefore, reside outside of the Arbitrator's jurisdiction, in general form, 

are as follows: 

1. Twin Cty Road Terminal Complex (Item niB. of the Notice)! 
1 Omaha Metro Road Terminal Complex (Item IIA of the Notice) 
3. Chicago Road Termiiul Complex (Item n B. of die Notice) 
4. Kansas Gty Rcvtd Terminal Complex (Item ID A. of the Notice) 
5. South Pekin Operation (Item IV of the Notice) 
6. Wyoming Coal Operation (Item V of die Notice) 
7. Midwest Gain Operation (Item VI of die Notice) 

1 Ahhoû  thii particular itam was inchidad in Organitation't writtaa ffahmiaaian, 
Dooathalaaa, at tha arbitration baarinc whidx waa bald in this mattar. tha partiea adviMd 
tba Arbitralor that aaid itam had bean withdrawn from conndaratien bj Carriar. 
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Organization's objection to die indusion of the aforestated matters in 

Carrier's Notice and proposed implementing agreement is predicated upon a 

multiplidty of contentions (L e • '...no UP presence*~.no operational 

advantage from such a consolidation "... blatant attempt to elioiinate... all in 

derogation of existing collective bargaining agreemoK̂  provisions ...etc";) which 

are too numerous and too detailed to indude in ̂ Jtiis Award. Be that as it may, 

however, and while Organization adcnowledges that some degree of 

coordirution is required in the five (5) common CNW-UP/MP terminal points (i. 

c. • Kansas Gty, St Louis/Madison, Omaha/Coundl Bluf^ Fremont; and 

Chicago), Organization does not endorse Carrier's proposals relative thereto; nor 

does Organization concur diat the issues come widiin diis Arbitrator's purview 

under die provisions of Artide I, Section 4 of die New York Dodc Conditions. 

As an a!temative(s). Organization proposes d'Jit at each of the Dual Point 

Terminals where coordination is necessary, 

"... the terminal classification work of die respective Carriers 
should be quantified througli engine hour/car count studies to 
determine the proportion of the whole represented by each 
Carrier (work equity). Employees should dien be integrated in 
accordance with the respective v/ork equities, ivith prior rights 
preserved to each group's rê ective former assigrunents... (and 
also)...diat die schedule agreement which should govem 
employees working at the various coordinated terminals should 
be that which applies to die larger proportionate group of one 
Carrier's employees (predominate agrement)." 

Carrier contends diat the matters set forth in die May 3,1995 Notice are an 

integral part of die transaction which was approved by the ICC, and whidi are 

the focus of the instant proceeding. In this regard. Carrier, in summaiiy, 

maintains that 

The heart of the Carrier's Proposed Arbitration Award is found 
in the Riu three Artides - Seniority and Work Consolidationŝ  

8 
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New Operatiom and Terminals/Complexes. Hrst UP and 
CNW seniority rosters and districts must be consolidated. This 
is the basic selection and rearrangement of forces obligation of 
die New York Dock conditions which aeates die "hubs' dat are 
critical to Union Pacific operating strategy. Second, new 
operations out of die newly created hubs provide the 'spokes' 
for UFs long run, nrav-stĉ  dirough frei^ train operations. 
Third, all operations within cadi newly created hub must be 
under one collective bargaining agreement so that operations 
widiin, into aivl out of the hub are both consistent and 
effident" 

Furthermore, according to Carrier, the proposed combiiution of operations, 

fadiities and work forces of the CNW into UP in order to form a single 

operatioa ss embodied in the May 3, 1995 Notice and Carrier's proposed 

implementing agreement, are "... direcdy related to and grow out of, or flow 

from..." die ICCs decision in Hiunce Docket No. 32133 audiorizing UP to 

control CNW; and '(I)ndeed, the ICC order expressly cont̂ plated UP would 

take such action to realize merger effidendes." 

Carrier thus contends that die matters set fordi in the May 3,1995 Notioe as 

well as in its proposed implementing agreement are integral parts of the 

transaction which was approved for implementation by the ICC Accordingly, 

Carrier notes duit die ICC in its ruling in Fmance Dodcet No. 32133 dearly stated 

that, "Cl̂ he exemptive powers of section 11341 (a) is not limited to die financial 

and c rporate aspects of the approved confrol fransaction but reaches a!3 changes 

that logicaUy flow from that trarsactiort" Insohx as Carrier's prĉ wsals 

"... provide for an appropriate rearrangement of forces so that the economies and 

effidendes of the subject consolidation nuiy be accomplished...", whidi has 

already been determined by die ICC to be in the public interest dieiv Carrier 

maintains, said proposals are an intemal part of the transaction, and arc proper. 

C "Are the terms contained in the subjed notice ntctssrjj to thc 

Iz-.i)lementation of the transactionr 
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Related to die previously discussed submission question, although posed as 

a separate question in its written Submission, Organization further contends diat 

die terms contained in Carrier's May 3, 1995 Notioe, and also contained in its 

proposed implementing agreement are not "necessary* to die in êmentation of 

the transaction; nor would the transaction be frustrated if the changes whidi are 

advocated by Carrier were to be rejected. In diis regard, using basically thc 

same contentions/arguments/data as diosc which were pn êred by 

Organization in its previous "integral part of die transaction" contention. 

Organization asserts that absent a sho%ving on Carrier's part that die avoidance 

of existing contractual or stahitory (i. e. • Railway Labor Act) obligations arc 

"... necessary to carry out die approved transaction...", as is required by die ihc 

Supreme Court of the United States in its decision in Noffolk it Western Ry. v. 

Ariierican Train Dispatchw* AMnriatinn. 499 US. 117, 111 & Ct 1156 (1991), 

then die Section 11341 (a) ixnxxm y provision of the Interstate Commerce Ad is 

not applicable Under sudi circumstances. Organization contends, Carrier's 

resort to the Interstate Commerce Commission and die labor protective 

requirements of 49 U5.C Section 11347 and die New Yoric Dodc lab̂ r protective 

conditions is improper since Artide I, Section 2 of the New York Dodc conditions 

"... dearly mandalef« that 'rights, privileges, and benefits' afforded employees 

tmder sudt CBA'i IK preserved.* 

As furdier Mipport for the aforestated argiunent Organization also contends 

that Artide 7̂  Sections 2 and 4 of die New York Dodc conditions are oompatible 

in the instant proceeding. According to Organizatioa on dw* one hand, Artide I, 

Section 2 provides that " ... rates of pay, rules, wwking conditions ai¥l lU 

collective bargaining and other rights, privileget: and benefits... of die railroad's 

employes tmder applicable laws and/ar existing collective bargaining 

agreements or otherwise shall be preserved tmless dianged by future collective 
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bargaining agreements or appUcable stahites." On die odier hand, however, 

Artide L Section 4 provides diat •(E)ach fransaction which may result in a 

Hi^iacai or displacement of employe or rearrangement of forces, shall provide 

for the sele don of forces from all employees involved on a basis accepted as 

appropriate for application in die particular case and any assignment of 

employes made necessary by the fransaction shall be made on die basis of an 

agreement or decision under diis Section4..." (L e. - arbitration). 

It is Organization's contention diat Artide 1, Sections 2 and 4 do not exist 

separately, "...and neidier should be read out of die NCW York PPCk 

conditions... (but) ...(I)nstead, diey 'exist in pari materia and accordingiy must 

be read togedier in a way dut gives effect to each'." In summary of tfMS 

particular argui*:*nt. Organization maintains that 

"Collective bargaining agreemento will not be overridden imder 
Section 11341 (a) simply to facilitate a fransactioa but will be 
required to yield only when and to die extent ncccasary to 
permit the approved transaction to proceed.Artide L Section 
2 'does hav* significance as a Congressional directive that to 
the extent possible, th? terms of CBAs are to be preserved' 
... (and)... (Qhanges that are made under dut standard Vrill 
not tmdermine labor's rights to rdy primarily on tih« RLA for 
diose subjects traditionally -»vered by dut stahite'." 

Related to the preceding point Organization further contends that the 

Courts, in ru ing on die aforestated "necessary standard," have also emphasized 

that 

'necessary' does not signify merely convenient or even the 
most effident Instead, 'necessary* lequires something more, 
the absence of which would bar the consummation of die 
approved fransactioa A finding of necessity must be premised 
on a carrier's adual inability to carry out an approved 
transaction, not on an assessment of die relative costs or 
possible effidendes of proceeding in die absence of an aUeged 
obstade. A comparative effidency standard cannot be 
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oonsistendy applied eidier by the Commission or by arbitrators 
who are called upon to resolve disputes between carriers and 
dte representatives of their employees. The determination of 
'necess? '' is primarily a htctual one." 

Jrt summary of its position concerning diis particular submission question. 

Organization contends that 

"(T)he merger of die CNW into die UP/MP is essentially an 
'end-to-end' merger widi common terminal points of Kansas 
Qty, St Louis/Madison, Omaha/Coundl Fu&, Fremont and 
Chicago, all with varying respective levels xi business (fraffic) 
adivity... (and)... die specific changes set forth in die Carrier's 
Notice... are outside die scope of 'necessary* danger to effed 
die merger and, therefore, reside outside of die Aâ ifrator's 
jurisdictioa" 

Given the above rationale. Organization contends dut the diree (3) 

procedural questions at i&>ue in diis matter should be answered in the ntgitive 

by the Arbifrator; and the Arbifrator should remand die matters to the parties 

for further bargaining pursuant to the provisions of the Railway Labor Act In 

the alternative, however, Ĉ garuzation proposes thnt if all three (3) procedural 

questions are answered in the affirmative, dien the Arbitrator should adopt 

Organization's proposed Implementing Agreement (Attachment "B")".- since it 

reflects the sum and substance of the parties' accords concerning die nutters at 

issue, and reserve jurisdiction only as to any issues that ma/ remain involving 

sdectioa assignment and rearrangement of forces." 

Carrier's response to Organization's "necessary argument" is dut "(T)he 

Supr me Court and die ICC have ruled dut Ncw York Dodt artiifrators, as 

ddegees of die ICC, have die audiority to modify or set aside die RLA and CBAs 

in order to effectuate die transactions identified by die Carrier dut are needed to 

achieve die econcaiies and effidendes inherent in die underlying raU 

consoUdatioa" It is Carrier's contention, dierefore, dut die proposals whidi are 

induded in Carrier s May 3,1995 Notice as wdl as in its proposed Implementing 
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Agreement "... provide for an appropriate rearrangement of forces so dut die 

economies and effidendes of die underlying rail consolidation of die... (CNW) 

into the... (UP) may be accomplished.' Furthermore, Carrier asserts. Carrier's 

proposed implonenting agreement"... fully satisfies die requuements of £ktt 

York Dock ...and it is consistent widi bodi industry standards for such 

arbifration awards and widi die agreemento negotiated widi odier labor 

organizations' in die UP/CNW consoUdatioa" 

Carrier next argues dut ib (Carrier's) proposed changes, whidi are Umited 

to nutters pertaining to seriority and work consoUdations, new operations, and 

terminals/complexes, all involve "acceptable merger activities," and eve 

"necessary" if the economies and effidendes (L e. - "dit pubUc fransportation 

benefits") of the subject merger are be achieved. 

Given that the Courts have recognized that both the ICC and blew .Yoik 

Dock aibifrators have audiority under Sectiori 11341 (a) and 11347 of die 

Interstate Commerce A-t to override RLA procedures and coUective bargaining 

agreements "... as necessary to aUow a carrier to ooonbine work forces and 

adiieve the effidendes which flow from a merger...", and given that Carrier's 

proposals are "necessary" to achieve those economies and effidendes in the 

instant case and indude "... changes dut logically flow from that transaction..." 

then, according tc Carrier, said proposals are proper; and Carrier's proposed 

implementing agreement (Appendix "CO sliould be adopted since Carrier's 

proposal "~. is designed to 'promote more econooucal and efficient 

« Actori«>« to Ca-'mr. in tbe current UP/CNW conMlidatioa,, moit othar erafta hava 
been able t) nuts UM necMsary implemeatins: agraamaaU, asri nana of thoaa naeotiatioaa 
raquirad tho u*o of tho... Oaam^XflllL JJwk) arbitrajion proeaaa.' I W U>or 
oreamxaticn* whî h havo agreed to mith unplomontinf acroomanU in tha ral«aei 
conaolidation. Camor aaoorta. aro. Yardmaator*. Diapatehara, CUrka. aiporriwr*. 
Boilennakort, Cannon, IBEW. Machiniata. Shoot Motal Workart, and PSraaan 4 Oilara 
(Carrior't Submiation pp. 30-32). 
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fran^)ortaton' and places the burden of New Yoric Dodc protection on the 

Carrier when it implemento those economies and effidendes." It is Carrier's 

positioct dierefore, dut Carrier's proposals, as encompassed in ito jmposed 

implementing agreement are those whidi are necessary to achieve the public 

fran^KHlation benefito of the subjed merger as approved and authorized by die 

ICC in Finance Docket No. 32133. 

Carrier summarizes ito position in this di^te as follows: 

1. The Section 11341(a) immimity provision, as weU as Section 
11347, gives arbitrators die audiority to override die RaOway 
Labor Ad and CoUective Bargaining Agreemento as necessary 
to achieve the purpose of the uinderlying rail consoUdatioa 

2. This is the dear position of the I X and arbitrators, deriving 
thefr authority from the ICC, are obligated to foUow the rulings 
and decisions of die ICC 

3. Procedural objections of die Orgsiiization are totaUy 
without merit The ICC has empowered Artide L Section 4 
arbifrators to address all issues submitted to diem Section 4 
arbifration is to be dedded on the merito, not procedtu«. This 
indudes Section 2 versus Section 4 argumente whidi have now 
been dedded in favor of Section 4. 

4. The test is whether die proposed changes wiU adiieve a 
pubUc transportation benefit A proposal whidi brings about 
more economical and effident traxiisportation satisfies this test 

5. The Carrier's Proposed Arbifration Award • supported by 
arbitration awards, court decisions, other imfdementing 
agreemento fot this merger and, most iinpcrundy, by die 
decisions ot the ICC • dearly and without « dotibt meeto the 
test The Carrier's Proposed Arbitration Award wiU bring 
about Ofiore economical and effident fransportation in the 
territory covered by the proposaL" 

Accordingly, Carrier urges that, in the resolution of this disyite, die 

Aroifrator should direct that Carrier's proposed implementing agreement 
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(Appendix XT) be adopted as the Implementing Agreement goveming die 

cdlectivc bargaining relationship whidi existo between the Unimi 

Pacific/Chicago and Nordi Westem and the Brodierhood of Locomotive 

Engineers. 

IV. Diaguaaion. Pindinp and COndujlons! 

The Arbifrator has carefuUy read, stttdied and considered du complete 

record which has been presented in this case, induding die parties' Stibmissions 

whidi have been offered in support of diefr respective positions, and condudes 

that Carrier's positioa ss reviewed hereinabove, is correct and, dierefore, must 

be sustained. The rationale for the preceding determination is as foUows: 

First Organization's contention conoemir̂  die adequacy/propriety of 

Carrier's May 3,1995 Notice must be rejected. In diis regard, a review of said 

Notice indicates dut the contento thereof reasonably reflecto die various 

componento of the Operating Plan which was induded in Carrier's Jantury 29, 

1993 UP/CNW control appUcation whidi was originaUy filed widi tibe ICC in 

this matter. The ̂ ct dut said Notice might have conuined additiMU, deletions 

cr modification)! which were not contained in or spedficaUy articulated in 

Carrier's original confrol appUcation does not appear to have compromised du 

propriety of saio Notice. Moreover, in ito n:iing in Hnanoe Dodcet No. 32133, 

the ICC dearly stated dut "(T)he Commission... has never required appUcanto 

to identify aU antidpated dianges that m i ^ impact on CBAs or RLA 

righto... (and that)... there ia no requirement for identilication..." 

Moreover, the Commission further stated that "(T)he exemptive power of 

Section 11341 (a) is not Umitf d to du financial and corporate aspecto of dve 

approved confrol tran̂ ction but readies aU changes dut logicaUy flow from 

that transactioa' It would appear to diis Arbifrator dut the proposals contained 

in Carrier's May 3, 1995 Notice "logicaUy flow" from du fransaction and were 
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reasonatdy reflected in Carrier's original confrol appUcation and supplemento 

which were submitted to tne ICC 

StiU yet furdur conceming diis same point Organization's prindpal 

objections conceming Carrier's May 3,1995 Notioe is dut"... carriers advised du 

Interstate Commerce Commission dut dufr appUcation involved a mere confrol 

transaction fot purposes of voting tiu common slock of du Chicago and Nordi 

Westem owned by Union PadSc and in addition WM a cooperative effort to 

hirther dufr already existing enc -to-end arrangements." AdditionaUy, In dut 

same appUcatioa Organization also asserts. Carrier hirdur advised du ICC dut 

du "... impad upon employees would be minimal... 3 enginemen jobs would be 

eUmfruted and 18 created... (and)... there would only be rrfativdy minor 

dumges in yards and terminals..." However, in Carrier's Notioe and 

subsequent proposed implementing agreement the proposad changes were 

coiaprehenfiive, uivolved the single-Une operations of die CNW, and Carrier 

furiher advised that ss a result of the transaction, "667 engineers will be 

effected..." 

Despite Orr̂ anization's aforestated assertion, it must be noted iUt thc 

ICC, in Finance Docket No. 32133, when commenting on Carrier's estimates 

of the number of employees who would be adversely affected by the common 

control, stated as foUows:, 

•(T)he primary appUcanto acknowledge dut common control 
wiU have certain advtrse consequences for Rail Labor. They 
projed that widi du various coordinations envisioned with 
793% control 97 jobs %viU be aboUshed and 5 jobs wUl be 
transferred. They hirther projed dut widi du hdl uitegration 
dutawaito 100% confrol 891 jobs wUl be aboUshed and 788 jobs 
wUl be transferred... (and) ...Cr)he primary appUcanto have 
submitted reasonable estimates of job dislocations from 
common control Rail Labor has not submitted any persuasive 
refutation of du estimates submitted by du primary appUcanto. 
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Dislocations of this ougnitude do not pose a barrier to our 
approval of this fransaction" (pp. 94-95). 

The significance of the preceding exerpt is that du Commission obviously 

was aware of du approximate scope of du "adverse consequences" which 

common confrol woidd have upon the employees, yet du Commissioa 

nonethdess, was willing to approve du proposed fransactioa Summarizing diis 

particular point in the Hndings Section of Finance Dock No. 32133, the ICC 

further noed, 

*(e) that the adverse effect on employees affected by the 
proposed transaction does not make it incomlstent with thc 
pubUc interest but that any adverse effect wiU be adequatdy 
addressed by th# .. rNew York Dodc) .̂ conditions imposed 
herein;.*." 

The next dement of consideration in this analysis is Organization's 

contentions(s) that the "...matters set forth in du subjed notice are not an 

integral part of the transaction approved by the Commission..." and that"... the 

terms contained in the subject notice are not necessary to du implementation of 

the fransactioa" 

While Organization has presented these questions separatdy, predicated, it 

appears, upon a percdved distinction between Integral part of the transaction" 

and "... 'necessary' to the implementation of the fransaction...", du Arbifrator, 

nonethdess, beUeves that these two (2) issues are one in the same, and should be 

addressed as one, indusive issue. Accordingly, du Arbitrator cannot discem 

any distinction between Organization's 'integral part of du transaction" 

argument and OrganLration's "... 'necessary' to the implementation of du 

fransaction" argiunent "Integral" and "necessary," to diis Arbitrator, would 

appear to be du same fundamental inquiry. Either a matter which is subjed to 

du Artide I, Section 4 New York Dock Conditions is an "integral and, hence, 

necessary" part of du fransactioa or it is not Therefore, Organization's 
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Question 42 aiwl Question #3 are considered to be du same. Moreover, a review 

of du appUcable case law, as weU as statutory and adminisfrative regtdaticMU, 

indicates that the evaluative standard which is to be utilized in such a 

proceeding is du "necessary" standard rather than "an integral part of the 

fransaction" standard as suggested by Organizatioa 

Thc United Sitates Supreme Court in Norfolk and Western Railway 

Company v. Amitiean Train Dispafcdiers. I l l S. a 1156 (1991) definitivdy 

resolved du issue of whether or not the ICC and arbitrators who fashion 

implementing agreemento tmder Section 4 of the New York Dock Conditions 

have du authority to change, modify or abro);ate provisions of collective 

bargaining agreemento in order to permit merger. In ito decision, the Court 

nded that Section 11341 (a) of the Interstate Commerce Ad permito the IOC and 

New York Dock arbifrators, working under the ddegated audiority of du ICC, 

to exempt raifroads from existing coUective bargaining agreemento "... to the 

extent necessary to carry out ICC approved transactions." It is the "necessary 

standard'/necessity predicate," therefore, which delineates du Arbitrator's 

authority in the instant case. 

Organization herein argues dut du terms contained in the May 3, 1995 

Notice, and subsequentiy in Carrier's proposed implementing agreement are not 

necessary to the implementation of the transaction; ai¥i dut no changes, 

therefore, are needed in du coUective bargaining agreemento which are 

presendy in place between the parties. In du altemative, however. Organization 

advocates that if du Arbifrator determines that the subject May 3,1995 Notioe 

was proper and that the terms contained in the subjed notices are integral and 

necessary to the implementation of the fransaction, dun the Arbitrator should 

adopt Organization's proposed implementing agreement (Appendix "B") 

"... since it reflecto the stmt and substance of du parties' accords concerning the 
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natters at issue, and reserve jurisdidion only as to any issues dut may remain 

invdvfrig î lection, assignment and rearrangement of forces." 

Carrier, on du odur hand, contends dut ito proposed implementing 

agreement (A|.pendix XT) "...is necessary to cany out du approved 

transadion..." i nd dut said proposal constitutes "... a fafr and equitoble basis for 

du sdection and assignment of forces... so ttut du economies and effidendes-

the pubUc fransportation benefit - whidi ttu KX envisioned when it approved 

du underlying rail consoUdation of ttu CNW into ttu Union Padfic wUl be 

adiieved." 

There can be no doubt whatooever in diis Arbittator's mind dut du nahire 

of du dunges proposed by Carrier are "necessary" to carry out du approved 

transadion and wUl promote operating effidendes as wdl as effident 

manpower utiUzation, and wUl produce a fransportation benefit to du pubUc as 

contemplated by du ICC when it approved Carrier's request to merge widi du 

CNW. The sheer size of du newly merged entity, du interrdatedness and 

overlapping nahtre of du previously separate operations, ard du myriad of 

conflicting niles and agreemento whidi presendy exist necessitates dut 

operations be coordiâ ted so as to aeate a unified raU frdght operatioa Thc 

particular medunism widi whidi to adiieve dut goal is du issue whidi 

confronto us. 

The parties' respective proposed implementing agreemento (Appendix "B" 

Md Appendix "O have been carehtUy reviewed and analyzed. Ghren du 

magnihide and scope of eadi proposal, it is impossible to comment upon eadi 

and every separate provision contafruddurda Suffice it to say ttut our review 

of du two (2) proposals leads us to condude dut Carrier's proposal in general 

appears to be fafr and equitable, and duis an appropriate basis for du sdedion 

and assignment of forces under diis NfW Yfffk Dod proceeding. Accordingly, 
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Question #2 and Question #3 are consider<K. to be du same. Moreover, a review 

of the appUcable case law, as weU as statutory and administrative regulatioru, 

indicates dut the evaluative standard which is to be utilized in such s 

proceeding is the "necessary" standard rather than "an integral part of the 

transaction' standau'd as suggested by Organizatioa 

The United States Supreme Court in NgrfpUt and Wcitcm BaiiMay 

Company v. Amoriran Train Dispatchers. I l l S. Ct 1156 (1991, definitivdy 

resolved du issue of whether or not the ICC and arlntrators who fashion 

implementing agreements under Section 4 of the New Yoric Dodc Conditions 

have the authority to change, mcxlify or abrogate provisions of coUective 

bargaining agreemento in order to permit inerger. In ito dedsioa the Court 

ruled that Section 11341 (a) of the Interstate Commerce Art permito the ICC and 

New York Dock arbitrators, working under the ddegated authority of the ICC, 

to exempt railroads from existing coUective bargaining agreemento "... to the 

extent necessary te carry out ICC approved transactions." It is the "necessary 

standard"/necessity predicate," therefore, which delineates the Arbitrator'̂  

authority in t̂ ie instant case. 

Organization herein argues that the terms contained in the May 3, 1995 

Notice, and subsequentiy in Carrier's proposed implementing agreement are not 

necessarv' tr the implementation of du transaction; and that no dux ges, 

therefore, are needed in the coUective bargaining agreemento which are 

presentiy in place l)etween the parties. In du altemative, however, Organizaticm 

advocates dut il the Arbifrator determines that die subject May 3, 1995 Notice 

was proper and that thc terms contained in the subjed notices are integral and 

necessary to the implementation of the fransaction, dun the Arbitrator should 

adopt Organization'i proposed implementing agreement (Appendix "B") 

"... since it reflecto the sum and substance of the parties' accords concerning the 
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matters at issue, and reser/e Jurisdiction only as to any issues dut may remain 

involving sdection, assignment and rearrangement cf forces." 

Carrier, on du odur hand, contends dut ito proposed implementing 

agreement (Appendix "C") "...is necessary to cany out du approved 

transaction..." and dut said proposal constitutes "... a frdr and equitable basis for 

du sdection and assignment of forces... so dut du economies and effidendes -

ttu pubUc fransportation baufit - which du ICC envisioned when it approved 

uu underlyfrig raU consoL dation of du CNW frito he Union Padfic wUl be 

achieved." 

There can be no doubt whatooever in this Arbittator's mind dut the nature 

of du change , proposed b/ Canier are "necessary" to carry out du approved 

transaction a.-i wUl promote operating effidendes as wdl as effident 

manpower utiUzatioa and wUl produce a ttanspoilation benefit to du pubUc as 

contemplated by du ICC when it apprô  ed Carrier's request to merge widi du 

CNW. ITu sheer size of the newly merged entity, du interrdatedness and 

overUpping nahire of ttu previously separate operations, and tiu myriad of 

conflicting rules and agreemento which presentiy exist necessitates dut 

operations be coorduuted so as to aeate a unified raU frdght operatioa The 

particular mediarian widi whidi to adiieve dut goal is du issue whidi 

confronto us. 

The parties' respective proposed implementing agreemento (Appendix "B" 

and Appendbc "CO have been carehiUy reviewed and analyzed. Ghren du 

magnitude and scope of each ^oposal, it is impossible to comment upon eadi 

and every separate provision contained dureia Suffice it to say dut our review 

of du two (2) proposals leads us to condude dut Canier's proposal in general 

appears to be fafr and equitable, and dius an appropriate bixsis for du sdection 

and assignment of forces under diis Nm Yfffk Dod proceeding. Accordfrigly, 
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dierefore, this Arbifrator wUl dfrect that Carrier's proposed implementing 

agreement widi those specific modificatioiu indicated hereinafter in 

Implementing Agreement Modifications (Appendix "D"), be adopted as du 

Implementing Agreement which is to govem the coUective bargaining 

reUtionship between du parties pursuant to du New York Dork Ubor protective 

conditions which were imposed upon the parties by du ICC in Fixunce Docket 

No. 32133. 

V. Awrrf and Orfen 

On du basis of the preceding discussioa findings and condusions the 

foUowing determirutions are made in diis proceeding: 

1. Carrier's May 3,1995 Notice whidi was issued in diis matter 
was proper. 

Z The matters set forth in du aforestated May 3, 1995 Notice 
were an integral part of the traiisaction which was approved 
by du ICC in Fmance Docket No. 32133. 

3. The terms contained in ttu aforestated May 3, 1995 Notice 
axe found to be necessary to the implementation of the 
approved ttansactioa 

4. Carrier's proposed implementing agreement as modified by 
the Implementing Agreemem Modifications (Appendix "D") 
induded hereinafter, is found to constitute a fafr and 
equitable basis for the sdection and assigrunent of forces 
under diis New York Dock proceeduig; and wiU, durefore, 
be adopted. 

It is so dfrected. 

submitted. 

Arbifrator 

Issued in Columbia, Missouri on January 10,1996. 
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UNION P A a R C RAILROAD C C M P A N Y 

APPENDIX "A-

h4ay 371995 

W D - 132 (BLE) 

CCRTinED MATT . RETURN RECEIPT 

MR B D ?vlacARTHER 
GENERAL CHAIRMAN BLE 
217 FIFTH AVE S - STE 502 
CLINTON 52732 

MRTH WELLS 
ASST GENERAL CHAIRMAN BLE 
RR #3 BOX 89AA 
CHARLESTON IL 61920 

MR MA YOUNG 
GENERAl- CHAIRMAN BLE 
1620 CENTRAL AVE RM203 
CHEYENNE WY 82001 

MRMDWALDEMER 
GENERAL CHAIRMAN BLE 
12531 MISSOURI BOTTOM RD 
HAZELWOOD MO 63042 

GcnUoncn: 

Thc lnu3«atc Commcnr Commission OCQ approvtai, in Finance Dockci No. 
3211'B, thc m a ^ of Union Padfic (UP) / Mis»uii Padfic Raiiroad (MP) and Chicago 
and North Westmx Raihfwy (CNW) dfcciivi Aptfl 6. 1995. Thc ICC in its approval 
of the aforesaici Fmance Docket has imposed die cmptoyec protecxion conditions set 
forth in Ncw Yorit Dock. 360 ICC 60. 

Therefore, pumunt to Section 4 of Ncw Yorit Dock, notice is hereby given to 
implancmdumaga transaction w»'idi is set forth in Exhibfr "A", att^ As>-ouwin 
note from reviewing the Exhibit tJtiis merger transaaion wiD affea employes, worit and 
worî  locations anc". nwD obviously require the dimination of incompatible agrecmcnu fri 
Older to ensure thc smooth transition of this merjar to that of a strcamUncd operatioa 

As advised eariier by tdephonc, afl of die demenu in this transaction wiU be 

explained in a Question and Answer Session on Wednesday. May 24. 1995 at IKWPM 

in Kansas Qty, Missiourl 
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NYD. 132 (BLE) 
Paee2 

May 3. 1995 

rurtho, and as also previously advist^ negotiations on this transaction wiU commence 
the following morning at 9:00AM Thunday. May 25 in Kansas Q^. TheKansasQ^ 
meeting locations will be advised by tdqphone as soon as developed. 

Asamattffoffinalnote.thisfetto'andBdiibii'A'willbefRxedanMayS. 1995, 
to your offices with the oripnal subsequently maikd on that same date. Thepostingof 
these p̂ KTs on aD appGcabk TEfiuST buDetin boards wis be iiiitiated on Monday, May 6. 
1995. 

Yountrttly. 

W. S. HINCKLEy ^ 
Gcn.«al Obcoor 
Labc Sclatian»Opcatli|g^Soulfe 
Union Padfic 
RADRMI CuonpMjr 

LAIAMBERT 
GcncnlOfarMUr 
Labor lldatk)n»Openalf /̂WflK 
IMenPadik 
Bailnad Conpanjr 

* 

CR.WISE 

AVP > Ubor Balallan»Opcsrtii« 

SaOwajrCa 

Attachment 
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NYD - 132 (BLE) May 3. 1995 

BCC: T. L Watts 
J.). Mardiant 
). M.Raaz 
A. Shoener 
R.D.Naro 
D. ).Du£^ 
D. D. Tholen 
W. Sutton 
C O. MaJone 
S R.Bari;ky 
C. Aadnesen 
J. L Biebd 
T. F. Murphy 
R. O. BrowneD 
C. R. Quinley 

Labor Relatioiu • Room 330 
Labor Relations • Room 330 
Labor Relations - CNW Chicago 
Operating • Room 1200 
Transporution • Room 1206 
QuaU^ • Room 430 
Transporution • Room 1200 
Intennodal Opms. • Room 1200 
Transportation • Room 1200 
Transporution • Room 1200 
Transportation - HDC 
CNW Trans. Center • Chicago 
CNW Trans. Center - Chicago 
CNW Trans. Center - Chicago 
Transporution • Room 1200 

NOTE: 
Wd' Mr. BrowneD please ensure that a copy of this letter and the EidiiUt 

"A" are posted on buUetin boards accessible to all CNW En^iu Service 
Employrs. 

WiO Mr. Quinley please ensure that a copy of this letter and Exhibit 'A' 
are posted on all bulletin boards accessible to UP/MP Engine Service Employes 
on the entire Eastem restrict and C&EI as wdl as MP kications of Kansas Qty 
and St. Louis. 
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May 3.1995 C^IBIT^A" ) 

NOTICE 

TO ALL TRAIN. ENGINE AND YARD SERVICE EMPLOYES 

WORKING ON THE TERRITORIES 

UNION PAanC RAUJiOAD • EASTERN OlSTRICT 
MISSOURI PACIRC RAILROAD - UPPER UNES 
CHICAGO ANO EASTERN ILLINOIS RATiJIOAD 
CHICAGO AND NORTH WESTERN R̂ ULWAY 

AND WHO ARE REPRESENT £D BY THE 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS 

OR 

UNITED TRANSPORTATION UNION 

THE INTERSTATE COMMERCE COMMISSION (ICC), IN RNANCE DOCKF. 
321 ?3, HAS APPROVED THE MERGER OF THE UNION PACIFIC (UP) / MISSOURI 
PACIFIC RAILROAD (MP) AND THE CHICAGO AND NORTH WESTERN RAILWAY 
(CNW). AS A CONOmON OF THIS MERGER, THE ICC IMPOSED NEW YORK DOCK 
LABOR PROTECTIVE CONDITIONS. 

in order to effectuate the benefits of this merger, CNW train, •ngine and yard 
(TE&Y) service employes, fadiities and (durations must be integrated into the UP / MP 
Operations to the extent necessary. 

Acoordtnoiy, to effectuate this merger and pursuant to the provisions of the New 
York Dock conditnns, this is *D serve as a ninety (90) day rsquired notioe that on or after 
August 5, 1995. It is the intent of the UP / MP and CNW to pleas the following merger 
transaction into effect 

L Dual Point Terminal Consolidatione 

A Kansas City Eliminate all current CNW Terminal assigrv 
ments induding certain Des Moines Terminai 

mŝnsas p«a 
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classification assignments, incorporating ttu 
CNW and its employes into the ex sting MP 
Temiinal operations which are goveme<3 by the 
MP Collective Bargaining Agreements. The 
CNW Terminal Classification employes at Des 
Moines will be relocated to the Kansas City 
Termina!. 

B. St Louis/Madlaon • • • Eliminate ail current CNW Terminal assigrv B. 
ments, incorporating the CNW work and itt 
employes into the existing MP Terminal 
operations which are govemed by the MP 
CoUective Bargaining Agreements. 

C. Omaha/Cotmdi Bluffs - Eliminate all current CNW Temiinal assigrv C. 
ments induding Siout City Terminal assigrv 
ments, incorporating the CNW work and its 
empk^ into the existing UP Terminal 
operations which are governed by the UP 
Collective Bargaining AgreemenU. The CNW 
Tenninal emptoyes at Sioux City wiil be 
retocated to the Omaha/Coundl Bluffs Temiinal. 

D. Fremont Eiiminata an currant CNW assignments, incorp­
orating the CNW work and its employes into the 
existing UP operations which are govemed by 
the UP Collective Bargaining Agreements. 

E. Chicago Eliminate all current CNW assignmentt, incorp­
orating the work and its employes into a new 
Chicago Terminal Complex iMtiich will indude 
Wati(egan. West Chicago and all of the current 
Chicago and Eastem lilinots (C&EI) Fimitt and 
which will be govemed by the C4EI Collectwa 
Bargaining Agreements. 

IL EastAA/Mt Oi>eration 

A Establish a new Omaha Metro Road Tenninal Complex operation which wili 
encorr̂ MS the boundaries of Fusmont, Missoiri Valley, Califomta Junction 
and Coundl Biufh. 

1. CNW Pool Freight work and its enptoyes win be incorporated into thia 
new Metro Terminal Complex which wiil be governed by the UP 
Collective Bargaining Agreements. 

tmtmar^r " ^ - r 
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2. Eliminate all current CNW road series assignmentt (locals - road 
switchers, extras, etc}, incorporating the CNW work and itt employes 
into the new Metro Termirul Complex operations which wiil also be 
governed t>y the UP Collective Bargaining Agreementt. 

3. CNW Pool Freight and road senhoe emptoyes from Siow City as well 
as other road CNW empioyes at ali other applicable locations wiil be 
relocated to ttu new Metro Termirul Complex 

4. Pool Freight Operation from the new Metro Tenninal Complex wiil 
indude the current westbound away4rom-tiome terminal of North 
Platte and the new eastbound away4rom-home terminal of Boone. 
In addition, there will also be new eastbound away-from-home 
terminals of Beverly, Oes Moines, Mason City and Iowa Faitt and a 
new north iine away-from-home terminal of Worthingtort 

5. Road Service Operations (locals • road switchers, extras, etc.) 
established between the Metro Complex and Worthington wiil be 
ixotected by UP Metro Road Service empioyes. 

6. Under this new rrwrger operatioa Pod Freight and Road Service 
crews may receive and or leave trains anywheni within the 
boundaries of the new Metro Terminal Complex 

B. Establish a new Chicago Roed Termirul Complex. 

1. CNW and C&Ei Pool Freight work and empioyes will opens'e 
westbound from the new Chicago Terminal CompMx described ir. 
Artide i. E to the current away-from-home terminai of Clinton as weli 
as the new away-from-home terminals of Beverty and South Pekia 
In addition, these eofployvs will operste to new north line away<4ro^ 
home verminals of Sheboygan and Cl̂ vsSand / Plymouth and new 
northwest ayvay-from-horru termir^ of Adams and Madiaoa 

2. Approodmatety 25% of the CNW Road Service emptoyas at South 
Peidn as well as atl CNW Pool Freight and Road Service amployM 
from Clinton wiil be relocated to the new Chicago Road Tarminal 
Complax for service in this operation. 

3. Road Service Operations (Locals, Road Switchers, Extraa. etc) 
established between Janesville and Reedsburg will t»e protected by 
Road Service empioyes at Madisoa 

PS0*3 
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Und tr this new rrurger operation. Pool Freight end Road Service 
crevs ms ' receive and or leave trains anywhere within the 
brjndaries of the new Chicago Terminal complex descritud in 
Article 1. E. 

Ill North/South Ooeratlori 

A. Establish e new Kansas î lty Road Terminal Complex 

1. 

2. 

CNW Pool Freight and Road work and itt employes will be 
incorporated into this new lerminai complex operation which will be 
govemed by the MP Colledive Bargaining Agreenruntt. 

Approximately 25% of the CNW Road and Pod Freight Service 
Snployes from Des Moines will be r e l ^ 
Terminal Complex 

Northbound Pool Freight Operation from the new Kansas City 
Tenninal Complex will indude the a » » ^ away-from-home terminal 
of Coundl Bluffs/Omaha 'ew Metro Terminal Complex boundaries) 
ss well as operation to rvwif away-frorrvhome terminais of Des 
Moines, Boone and Iowa Falii 

Northbound Pool Freight Operation nwnaining at Des Moines wiil 
continue to operation to Mason City with additional new away-from-
home tenninals of Iowa Falls. Beverty end Clinton. -

Under this new merger operation. Pod Freight and Road Senrice 
crews may receive and or leave trains anywhere within the new 
Kansas City Road Terminal Complex 

Establish a new Twin City Road Terminal Conplex which win encompass the 

iimitt of S l Paul and Minneapolis. 

1. Pod Freight Operation from this new Twin CSyTerrnlrialCortiplex^^ 
indudê  the existing away-from-home terminal of Mason City as well 
as new South line away-from-home temwials of Iowa FaHs, Des 
Moines, Boons snd MarshalNown. m addition, this operation win etto 
indude'the new East line away-ftwrv̂ wne tenninal of Adams and the 
new West line away-from-home terminal o( Worthingtoa 

Z CNW employes from SL James and Altoona will be relocated to the 
new Twin City Terminal Complex 

ip«yirl|M(M 
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Under this new merger operation. Pod Freight and Road Service 
crews may receive and or leave trams anywhere within the new Twin 
City Road Termirul Complex 

IV. Sotith Pekin Operation 

Pod Freight operation northbound from South Pekin will indude the existing 
away-from-home tenninal of Clinton as well es the new away-from-home 
termirul of Beverty. 

CNW Pool Freight and fto^ work and Its employes at SL Louis / Madison 
will tu incorporated int'. le C&EI terminal operation and will be govemed 
by the C&EI Collective Bargaining Agreements. 

1. Road operations from St Louis wOl indude the north service to South 
Pekin and mder thi" operatkm. Pool Freight and Road Service crews 
may receive anaor leave trains anywturs witfiin the SL Louis 
Tenninal. 

2. Approximately 25% of the CNW Pool and Road Service emptoyas at 
South Pekin will be rslocatod to SL Louis. 

V. Wyoming Coal Operation 

A To immediately effectuate a nurger to permit o&al operation improvî nents 
prior to complefaon of all necessary merger track construction, current CNW 
crews with 'iu home tarminal of South MorriU wU be permitted to receive 
end/or i'je-ye trains enywhere within ttwty (30) miles on eittier side of South 
Morrill rurther, current UP crews with home tarminal of Cheyerru end^ 
Nortf. ̂ ''iatte may also receive and/or leave trains anywhere witfiin tfiirty (30) 
miles on either side of South MonriO. 

B. Subse'̂ uent to completion of neoessary merger track esrtftructton and 
improvwnents, a oorrpletB consoiidatkm merger of the Wyviminr Coal Train 
Operatkxi wOl transpire under the fdtowing pravisionK 

1. CNW Pod Freight and Road work and empioyes will be tnoorporatad 
. ir«o this new Wyoming Coal Operatkin which wili be governed by tha 
UP Bargaining Agrer.nents. 

2. CNW emptoyes from South Monm win be relocated to Cfieyanne and 
North PUftte. 

tImtarllaKm 

108 



3. CNW employes from Bill will be relocated to Shawnee Junction. 

4. Northbound Pool Freight Operritions from Cheyenne and/or North 
Platte will tu to the new Away-from-home termirul of Shawnee 
Junction. 

5. Shawnee Junction will be the new home terminal for ail turnaround 
operation to and from the coal mines. 

6. Under this new merger operation. Pool Freight and Road Service 
crews may receive and or leave trains anywhere witNn thirty (30) 
miles on either side of Shawnee Junctioa 

VI. Midwest Grain Operation 

C. 

Consdidate the seniority of CNW TE&Y emptoyes within this Midwest Grain 
Operation wtvch indudes the primarily tocations of Boone. Eagle Grove, Ft 
Dodge, Marshalltown, Des Moines, Clinton, and Mason City as well as all 
ouUtning pointt currently protected by extra boards at the primary pointt. 

Subsequent to this merger seniority consoOdalion. Clinton wiH continue as 
a yard senrice operation. Boone wiU be the source of supply for afl other 
yard assignmentt that may be established at other tocattons. 

Boone, after the merger seniority conriiidation, win also be the source of 
supply for all future road assignmentt that may operate at or from any 
tocation to any tocation within the naw Nfidwast Grain Operation area as well 
es to Beverty, Clinton and the Metro Road TerminaL 

VI. Collectfvr Bamainlno Aan 

Where in the course of implementing this transaction, existing CNW Union 
Agreementt. Understandings andtor Practioas may rastrid the orderiy transitton for • 
merged systerrv such Agreernsntt. Understandhgs andto" Pradioes wiii be elirninated and 
8pplicat>le UP. MP or C&B Agreementt will prevail 

VIL Affected Emplovei 

As a result of this transaction, the foliowirv eppnxdmate number cf TE&Y 
emplzytis wiii be affected 

9Ui§mK^a p^e 
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Terminal ConsoHdatlone 
Kansas City — 30 Trainmen/Yardmen 15 Enginemen 
St L o u i s 2 TrsinmenA'ardmen 2 Engiruman 
Metro (Omaha/Coundl Bluffs) 

28 TrainmenTfardmen 14 Enginemen 
Chicago--- 192 TrainmenTfartjmen 91 Enginemen 

East/West Oi>eritlon 
Metro Terminal Complex - • - 145 
Chicago Terminal Complax 166 

Trainmennrardmen 135 Enginemen 
Trainmen/Yardman 153 Enginemen 

Nortti/South Oturation 
Kansas City Terminal Complex 23 Trainmen/Yardmen 13 Er înemen 
Twin City Terminal Complex 27 Trainmen/Yardmen 20 Enginemen 

South Pekin Operation 
20 Tnunmennrardmen 19 Enginemen 

Wvomlno Coal Ot>̂ ratlon 
142 Trainmen^ardmen • 149 Enginemen 

Midwest Grain Operati op 

72 TrainmerVYardmen S6 Enginemen 

Please ensure that tMa notice ia poated on afl bulletin boarte aeceaalMe te 
the affected UP. MP. CNW and C&B TE&Y en^yea. 

C. R. WISE 
AVP - Labor RaMtorv-Opomans 
Chicago North Wmtam 
RaOway Co. 

W. S. HINCKLEY 
Oanarai Olractar 
Labor RalaSona-Opanlino/Eouti 
Union PacMc 
Raliuad Company 

L A LAMBERT 
OatMn 
Laborl 
UnianI 
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APPENDIX -B* 

MERGER IMPLEMENTING 
AGREEMENT 

between the 

UNION PACIFIC/MISSOURI PACIFIC RAILROAD COMPANY 
CHICAGO AND NORTH WESTERN RAILWAY COMPANY 

and the 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS 

m Finance Docket No. 32133, the Interstate Commerce 
Commission (ICC) approved the acquisition f^^ control of the 
Chicago and North Westem Railway Company (CNW) by the Union 
Pacific/Missouri Pacific Railroad Company (Union Pacific or UP), 
m order to achieve the necessary operating transactions involved 
in this control and acquisition, the ICC in i t s aPPi-oval i»Posed 
the provisions of the New York Dock Conditions JNYDC). 
Accordingly, the UP and CNW along with the Brotherhood of 
Locomotive Engineers (BLE) have entered into this Agreement 
consistent with the provisions of NYDC. 

THE PROMSIONS OT EACH TRANSACTION IN THIS IMPLEMENTING AGREEMENT 
FOLLOW: 

CNWBLE.AMA -1- Septenber 5, 1995 
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ARTICLE 

Terminal Consolidations 

and 

New Complex Operations 

TRANSACTIONS 

Section A Kansas City Terminal 

Section B St. Louis Terminal 

Section C Chicago Terminal and New 
Complex Operations 

Section D Omaha/ Council Bluffs 
Terminal and New Complex 
Operations 

CNWBLE.AMA -2- S«ptember 5, 1995 
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SECTION A - KANSAS CITY TERMINAL 

1. Upon fiva (5) days advance written notice by UP, the 
i»ork and territory of the CNW terminal operations in Kansas City 
wi l l be consolidated into the existing Kansas City UP terminal 
operations and switching limits. All CHW yard assignments will 
thereafter operate within the new consolidated terminal in the 
same manner as UP assignments. Ttierefore, a l l new yard 
assignments will be govemed by the Missouri Pacific (MP) 
Collective Bargaining Agreement. 

2. Subsequent to this terminal consolidation, CNW and UP 
road crews may operate into/out of any location within the 
coneolidated terminal. The Carrier w i l l designate the on/off 
duty point(s) for road crewg. in accordance with existing rules. 
fOkaved WSH and RDM 9/7/95). 

3. Tbe existing switching limits of tha UP terminal will 
not be affected by this consolidation, except to the extent that 
the switching limits will now include tbe CNW r a i l line to CNW 
Mile Po.'it 500.3. 

4(a). All of the exist! ig CNW terminal assignments (tliree(3) 
ysrd engines) may be discontinued. In order to effectuate this 
change, UP will offer the three (3) Incumbents of the yard 
assignments along with a l l other CNW employees permanently 
headquartered in Kansas City the option of accepting a sepa-ation 
allowance terminating a l l service with the UP/CNW undei the 
conditions specified in Attachment "B". The minimum numbe:. of 
separations the UfP will offer will be three (3) and acceptance of 
voluntary applications w i l l be in eeniority order. When the 
assignments are ahoiished CNW employees will no longer have any 
seniority rights to such assignments. 

4(b). Should any of the three (3) incumbents remain in 
active service subsequent to the separation program, each will be 
provided the following two (2) options which must be exercised 
within ten (10) days subsequent to the date of their position 
abolishment: 
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Ootion 1. Exercise seniority to another position on the 
Sployees CNW/BLE Southem Seniority District No. 3 Roster 
outside of Kansas City and, excluding -ine Omaha Metro 
l o l l i ^ which^explain^d in Section "D" .f this Article; 
or 

Option 2. Exercise seniority in Kansas City on 
Freight Tum or the CNW Road Service Extra Board. 

a CNW Pool 

NOTE: An earoloyee failing to make an election of 
one of the two (2) options above will be 
considered as electing Option 2. 

4fc) Junior employees who are displaced by the two (2) 
seniority opt^Sns seTforth in this Sub-Section 114 (b)-, win in 

be provided these same options which must be exercised 
within ten (10) days of displacement. 

A(A^ I t i s understood and agreed, that seniority 
,i<er,iar.™nts to snv CNW extra board will not automatically 
r e S i r t ^ ^ junior S p l ^ e e reduced unless authorised by UP. I f 
sulS redSc?ion i s not made, but later in time through the normal 
seniority movements a junior employee i s released, the exercise 
ol s ^ i S i ? ? by that eaployee w i l l be under the provisions of the 
CNW Collective Bargaining Agreement. 

5 All r a i l lines, yards and/or aidinga within the 
,-«r.e«i iA t̂rnd Kansar ''itv terminal described iu this Section A 
wn? i t con-^xSSef as ccmmon to both UP and CNW crews. UP and 
Sw creSs wili be permitted to perform a l l permissible road/yard 
moves I s allowed uSder National Agreements. Interchange ^ I j J Jfe 
n o r applicable for intra-carrier «oves within the consolidated 
terminal. f.^ide Lett«»r or Q&A) 

6. The UP extra board w i l l protect a l l the consolidated 
v.ork and territory in Kansas City. 

7 The current CNW Kansas City extra board will protect 
a l l v ; c a n c i l s ^ d extra service for CNW 

9n 9/7/95). 

ft UP yard crewa «.c Kansas City, may perform a l l work and 
Hours of S e r v i ^ relief within the Combined Road/Yard Service 
lone in acco^Lmce with National Agreement.. Such aervice may be 
in a l l directions out of the consolidated 
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terminals/complex. However, nothing in this Sub-Section will 
prevent the usr̂  ot other employees to perform this work in any 
way permitted by applicable agreements. 

9. The current equity work/seniority allocation for UP 
employees (former UP, MP and KKT) at Kansas City will not be 
affected b*' implementing this transaction. 

CNWBLE.AMA -5- September 5, 1995 
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Side letter 1 

Ar*-.cle I 

Se.'.on A 

CNW K.'IHSAS CITY ROAD EXTRA BĈ RD 

I t i s agreed that the Kansas City extra board will continue 
in operation and will be governed by tJxe CNW/BLE Mediation 
Agreement of June 1, 1975 as amended by the CNW/BLE May 12, 1987 
Memorandum of Agreement. 

I t is further agreed that when there is a re.^uction of yard 
assignments and extra service in Kansas City, tbe UP will ensure 
that thereafter the minimum number of eqiloyees assigned to this 
extra board will be equal to twenty five percent (25%) of the 
total number of assigned CNW pool turns at Kansas City. 

Example: 12 pool tums 
25% equals 3 extra t>oard employees 

In guaranteeing that this Kansas City/CNW extra board is 
maintained at a 25% ratio, the parties clearly recognize that 
this guarantee i s only applicable i f there are sufficient 
voluntary applicants for this board from CNW employees who were 
headquartered at Kansas City on the date of this implementing 
agreement. In other words i f the percentage ratio calls for five 
(5) employees and UP has only three (3) voluntary CNW (pre-
implementing Agreement) applicants, the UP w i l l not be required 
to involuntarily place any employees on the board to maintain the 
25% ratio. 
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ARTICLE ; 

SECTION B - ST LOUIS TERMINAL 

1. Upon five (5) days advance written not:.ce by UP, the 
work and territory of the CNW terminal operations in Madison, 
Il l i n o i s , will be consolidated into the existing St. Louis UP 
terminal operations and switching limits. 

2. Subsequent to this termxiidl consolidation, CNW and UP 
road crews may operate into/out of any location within the 
consolidated terminal-iweludiug the—AAten h—Oouthern Railiuad. 
The Carrier will designate the on/oft duty point(s) for road 
crews. (Add Note: Foreign vards versus UP vards. interchange 
rule, etc.. will not be changed) fWHS approved 9/7/95). 

3. The existing switching limits of the UP Terminal will 
not be affected by this consolidation, except to the extent that 
the switching limits will now include the CNW r a i l line to CNW 
Mile Post 144. 

4. Subsequent to the five (5) day advance consolidation 
notice by UP, the CNW !tt. Louis terminal assignments which 
consist of one (1) yaro assignment and one (1) extra yard 
assignment will operate within the new consolidated terminal in 
the same manner as UP assignments with the following special 
incumbent conditions: 

YARD ASSIGNMENT 

The incumbent of the yard assignment on 
the date of consolidation will continue 
to hold such assignment and will remain 
as a CNW seniority employee govemed 
under the CNW Collective Bargaining 
Agreement and will not b subject to any 
seniority displacement by senior CNW 
employees. However, the attrition of 
this CNW assignment to UP enq;>loyees and 
govemed under the MP Collective 
Bargaining Agreement w i l l apply when: 

(1) The incumbent acj:epts a 
separation allowance offer by 
UP terminating a l l aervice 
with the 
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UP/CNW u^Uer the conditions cf 
separation set forth in 
Attachment "B"; or 

-p .^—Di t iiiLUinL 
•eg iG- êg»*».-a<ed teem str w ire 

(3) 
with thc CNV»' 'JT; eg 
The incuaibent veiwntaralvfWHS 
OKAY) vacates the assignment, 
exercising seniority to 
another CNW assignment and 
such vacant yard assignment i s 
not subsequently fi l l e d by a 
CNW eaployee occupying the CNW 
Monterey Mine assignment as 
discussed in Article I I , 
Section Al of t:his Agreement; 
or 

(4) The assignment .is abolished. 

NOTE 1: It is understood and agreed 
that if this CNW assignment is 
abolished and subsequently 
reestablished with tljf t i n 
HffiCll ^within a one vmar sA*-
(•fci month period. the 
assignment w i l l not attribute 
to UP ea^loyees govemed under 
the MP Collective Bargaining 
Agrefuncnt. (WHS and RDM 

-NOTg 2- - f t — I I iiiiili I li I 1 nn4 a q r a r i l , 
-that rf ou the data ef 
conaulidaLiuu positiun ts-
vacant-fixot:—yermaneutly A CNW 
jBirrplnyee)—»K1 pr̂ «-̂ f̂ »T<—udJLl 

revtrt LU Lhe-
JBEB asd 

autoaati-carry-

?/7/?5) 

When thia assignment doea attrite to the UP. CNW 
employees w i l l no longer have any seniority rights 
to such assignment. 
AJ 

NOTE 2>te^t^. The incumbent of the extra assignment on 
the date of consolidation w i l l be 
offered the separation conditions aet 
forth in Attactueent "B". Zf such 
incumbent elects to accept 
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b (2) 

separation, this extra assignment will 
be eliminated and thereafter a l l future 
service (extra or regular) will be 
performed by UP employees govemed under 
the MP Schedule of Agreement. CNW 
employees wi l l no longer have any 
seniority rights to such assignment. 
I f , however, the incumbent does not 
accept separation, such incumbent will 
continue to hold the extra assignment 
and will remain as a CNW seniority 
employee govemed under the CNW 
collective bargaining agreement and will 
not be subject to any s ^ i o r i t y 
displacement by senior CNW employees. 

I f upon the date of consolidation, the 
incumbent on this assignment remains in 
service, this extra-assignment will be 
shared with UP employees on a six (6) 
month interval, with CNW operation for 
the f i r s t six (6) months. These six (6) 
month intervals between CNW and UP will 
continue until such time as the 
assignment i s abolished or i t is not 
voluntarily f i l l e d by either the 
original incumbent or another Eastem 
District-1 CNW employee with a seniority 
date in engine service prior to the date 
of implementing this transaction. 

b (3). In the event this extra assignment is 
not subsequently filled voluntarily at 
the next six (6) month CNW interval by a 
CNW employee, this extra assignment will 
automatically be govemed under the MPUL 
Schedule Agreement and protected by UP 
employees. CNW employees wxll no longer 
have any seniority rights to such extra 
assignment. 

NOTE 1: I t is understood and agreed that i f the 
extra assignment, is abolished - and 
subsequently reestablished within a jjBS 
vear «4M (C) meeth- period, t-he 
assignment w i l l not permanently attrite 
to UP employeee govemed imder the MP 
collective bargaining agreement. fOKAY 
RDM and WHS 9/7/95) 

NOTE 2: I t i s understood and agreed that i f on 
the date of consolidation this extra 
assignment is vacant (not 
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permanently assigned to a CNW employee) 
this extra assignme-^t will automatically 
revert to tihe UP. 

5. All temporary vacancies (including v-..:ation) on these 
two (2) CNW yard assignments covered by this lection B will be 
protected by the MP St. Louis Terminal Extra Beard. UP employees 
protecting such vacancies w i l l be govemed under the MP Scnedule 
of Agreement and National Agreements. 

6. Should the CNW incumbent on the yard assignment under 
Subsection 4(a) or the CNW incumbent/Eastem District-1 CNW 
employee occupying t:he extra assignment under 4(b) be placed on a 
medical leave of absence while occupying such assignment, the 
eiq>loyees wi l l not lose their right to reoccupy their former 
assignment upon retum to active service. In the interim 
however, the assignment(s) w i l l be considered as a UP 
assignment(s) under the MP Schedule Agreement. 

7. All r a i l lines, yards and/or sidings within the 
consolidated St. Louis Terminal described in this Section "B" 
wil l be considered as common to both the UP and CNW crews. UP 
and CNW crews will ba permitted to perform a l l pemiissible 
road/yard moves as allowed under national agzeements. 
Interchange rules are also not applicable for intra-carrier moves 
within this consolidated terminal. (No chanoea. see Side Letter 
or Note interchange versus INTRAchanae transfers. PPffgtbU 

8. UP yard crews at St. Louis may perform a l l trark and 
hours of service relief within the combined road/yard aervice 
zone in accordance with national agreeoients. Nothing however 
wil l prevent the use of other employees to perform this work in 
any manner permitted by applicable agreements. 
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ARTICLE I 
SECTION C - CHICAGO TERMINAL AND 

NEW COMPLEX OPERATIONS 

1. The new Consolidated Chicago Terminal Complex (CiC) 
w i l l be the entire area within tbe following trackage: 

Waukegan (CNW MP :̂5.541-i'»- or the Kenosha Branch) 
southwest paralleling the EJE )\Ail "..ina to Geneva (CN'<*' 
MP 35.541.0 on the Geneva Subdivisicn) continuing on a 
parallel with the EJE line south through Ncrmantown and 
East Joliet and then east with the EJE through 
Brisbane, Matteson, Chicago Heights to Griffith, and 
then north on the same parallel with the EJE through 
Van Loon and Ivanhoe ending east on the EJE line 
through Kirk and then Gary Yard. (Shown on Attached 
map). fOkav 9/8/95 RDM> 

2. Subsequent to the establishment of the CTC under this 
transaction, CNW and UP (C&El) road crews mav operate into/out of 
any location within the consolidated complex. The Carrier will 
designate tha on/off duty point(s) for road crews. Road 
operation in the CTC i s discussed in Article I I I , Section B. 
fO&A's or Side Letter). 

3. Upon thirty (30) days advance notice by UP, the new CTC 
w i l l be instituted and a l l involved employees will be govemed 
under the following conditions: 

A(l). A new separate CNW - CTC Seniority Roster will be 
established suiely for vard assignments 
headquartered within the CTC. This roster will 
consist of a l l current employees holding seniority 
on the CNW Chicago Freight Terminal-7 roster, CNW 
Eastem-1 roster, CNW Northeastem-2 roster and 
the Chicago and Eastem Il l i n o i s (CSiEl) yard 
roster. In additior, the roster will also include 
a l l current employees on each of these rosters 
engaged in engine service training- The employees 
from these four existing rosters will be placed on 
the new CTC roster based upon the employee's 
engineer's seniority date that was or will be 
established under applicable CNW/BLE and/or UP/BLE 
rules. I f this process results in employees i s 
ypqlQg gervic? 
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(2). 

Name 

i-*ving identical senior i^y d.^tes, 
ranking wi l l be determined by the 
Company service date. 

seniority 
employee's 

Each employee placed on the ne: CTC roster will 
retain their current assignment and will also be 
provided prior rights and sen.zrity to a l l of 
their fo.naer work and territory roster. The new 
CTC seniority roster w i l l display prior rights in 
the following manner: 

EXAMPLE: 

Prior Rights to a l l Assignmcmts 

Roster 
Ranking 

Chicago 
Frt . 
Term-7 

North-
Eastem-I eastem-2 C&El 

Jones, J. 
Smith, L. 
Ames, G. 
Baily, T. 
Moore, K. 

«1 
«2 
«3 
«4 
«5 

Note: The example of a l l prior right listing i s not 
construed as establishing equity "slotting" of 
seniority. 

'3) The new CTC roster will ae posted on a l l bulletin 
boards of the affected locations no later than thirty (30) days 
from the date of implementing this section. Corrections, i f any, 
to ?he roSer w i l l be made within fUxXY (60) day? LmiLj (20) 
•Qays— thereafter between UP and the BLE after which time the 
roster will be finalized. 

(4). 
senior\ty 
complex, 
seniority 
consolIda 
employees 

All employees placed on the new CTC roster will have 
rights to a l l assignments within the consolidated 
However, employees with prior ^ i ^ ^ f ^ ^ f ^ ^ J ^ 

to their former work and territory within the CTC 
.ed complex which will be superior to a l l other 
on the CTC roster. 
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NOTE: Prior right employees working 
assignments in other than their prior 
rights seniority area will be 
compensated under the employees' prior 
right Collective Bargaining Agreement 
but will work under the Collective 
Bargaining Rules governing the 
assignment. 

(5). New employees hired and placed on the new roster 
subsaquent to the adoption of the CTC wi l l be govemed 
under the CNW Collective Bargaining Agreement, but will 
have no prior rights to any assignments within the CTC; 
wi l l have no rights to any CNW Eastem-1, CNW 
Northeastem-2 or C&El assignment outside the CTC; will 
rank below a l l prior right employees on 1:he roster and 
will have seniority rights to a l l assignments within 
the CTC. 

B. The CTC will be divided into the following work zones, 
with assignments in each determined by the on duty point. 

Zone I - The current CNW Chicago Freight Terminal 7 
Seniority Bound/iiries. 

Zone 2 - The 'current CNW Eastem 1 Seniority Boundaries 
within the CTC. 

Zone 3 - The current Northeastem 2 Seniority 
Boundaries within tha CTC which includes the Elk Grove 
Jl. liuuiiit iife Assignments and Waukegan Assignments. 

Zone 4 - The current 
employees in the CTC. 

seniority rights of C&El yard 

C. The C&EI, CNW Eastem-1, CNW Northeastem-2 and CNW 
Chicago Freight Terminal-7 Seniority presence in the CTC will be 
eliminated by attrition of prior right employees. Prior right 
employees from these four (4) seniority rosters placed on the CTC 
roster w i l l not be confined to only the CTC area but will be 
permitted to utilize their seniority outside the CTC i f any; 
their prior rights within the CTC; or, new'y established 
seniority within the CTC. 

D. C&El assignments in Zone 4 of the CTC will be placed 
under the CNW Collective Bargaining Agreement when such 
assignments are not f i l l e d by prior rights 
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C&EI eatployees. When such assignments are converted to the CNW 
they wi l l thereafter be considered in Zone 1 of the CTC. 

E ( I ) . Except aa set forth in Item (3) of tJ-is Sub-Section E, 
each zone will have i t s own extra board and employees assigned to 
such extra board w i l l primarily work assignments with on/off duty 
points within that zone. Should any extra board be exhausted of 
employees, available employees from another zone's extra board 
may be used. 

NOTE I; Employees called to protect an 
assignment in anothe.- zo le w i l l be 
given sufficient time to report to 
that assignment, i f employee opts 
CO drive his/her own car, a 
payment of a one way auto ad.leage 
allowance from thei residence to 
the on-duty point wixl be paid, or 
the employee will be ov will be-

NOTE 2: 

provided transportation from the 
Carrier designated on-duty point in 
their regular xone. fQ^^Ttti ftlTftil 
rewrote bv RDM wyt ^ ?(^7/?5) 

Employees called to protect an 
assignaumt in another zone t r i l l be 
compensated under the employee's 
collective bargaining agreement but 
will work undex the Collective 
Bargaining Rules goveming the 
assignment. 

(2) . The CNW extra boards established for the CTC wi l l be 
govemed by the conditions set forth in Side Letter 1 
of this Section C. 

(3) . During the prior right C&EI attrition process, i t ia 
recognized that the temporary extra board for Zone 4 
may have botxi prior right C&EI and CNW e^loyees 
occupying positions on the board. During this time i t 
is understood that the C&El collective bargaining 
agreesient w i l l govem operation of tha board ao long aa 
a C&EI prior right employees occupy positions on the 
extra board. Once this board i s absent of prior right 
C&EI eaqployees, i t wi l l be combined with the Zone 1 
extra board. 

P. During the C&EI proceas of attrition, yacation 
scheduling will be handled by the prior rights seniority 
districts individually followed by the CTC roa1;ar new hires. 
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G. Not withstanding a l l provisions of this Section C, i t 
i s recognized that while there w i l l be prior rights for 
seniority/assignment purposes and two collective bargaining 
agreements operating in the terminal (during the C&EI attrition 
process), the CTC is a consolidated terminal for a l l operating 
purposes. 

H(I). CTC vacancies on current assignments wi l l be f i l l e d in 
the following order: 

Step I - Voluntary applicants in seniority order from 
employees on the CTC Roster with prior rights to the 
assignments. 

Step 2 - Voluntary applicants in seniority order from 
a l l other employees on the CTC Roster. 

Step 3 - Involuntary assignment from the 
employee occupying the protecting extra board. 

junior 

H(2) Newly established assignments in each zone will be 
f i l l e d in the same order as Item 2 above except any assignments 
established in Indiana under Zone I wi l l not apply for prior 
right ccnsideration. Such assignment(s) will be f i l l e d s t r i c t l y 
on the employees CTC seniority and in the event any assignment is 
not voluntarily f i l l e d , i t w i l l thereafter be forced assigned to 
new employees. 

I . All r a i l lines, yard and/or sidings within the CTC 
described in this Section C wi l l be considered as common to both 
UP and CNW crews, UP and CNW crews w i l l be permitted to perform 
a l l permissible road/yard moves as allowed under National 
Agreements. Interchange mles are not applicable on intra-
carrier moves within the consolidated terminal. f SEP SIPE trf-fiftfi),. 
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Side letter 1 

Article I 

Section C 

CTC GUARANTEED EXTRA BOARDS 

J5 agreed that Guarantee Extra Boards shall be 
CTr*^df^'Jhr^;S'f«iTP^*f^ existing extra boards in the new CTC under the following terms and conditions: 

1. Engineers assigned to a 'Suaranteed Extra Board will be 
guaranteed $1776.76 per Semi-monthly pay period and that amount 

K »"*»3«f̂ ,*o future wage and/or COLA adjustment*. Payment 
* i w • ^P""t«d for number of days the employee i s assigned to 
tne board. 

2. The UP shall regulate the number of employees on the 
Guaranteed Extra Boards. The UP shall not be subject to claims as 
* n f " . °^ ^ * regulation thereof. The UP shall ensure that a 
sufticicnt number of employees are on the boards to provide 
reasonable absence privileges, and vacation r e l i e f . 

3. An ea5>loyee who i s granted time off, misses calls, or 
i f c ? ^ ^ * ^ ^ * ' ' ^ * •'̂ ^̂  ^« guarantee reduced by 
$163.00 for each 24-hours period or portion thereof and that 
amount wil l be subject to future wage and/or COLA adjustments. 

4. A guaranteed extra board employee who i s unavailable 
for more than two (2) occurrences in a pay period or who i s 
unavailable for more than seventy-two (72) combined hours per pay 
period wi l l forfeit the guarantee for that pay period. 

NOTE: I t ie egreed that UP w i l l allow local 
chairmen of the BLE to be absent for 
necessary union business without forfeiting 
their pay period guarantee with the 
understanding that their guarantee will be 
reduced by one (1) day for each twenty four 
(24) hour period or portion thereof for 
absences in excess of the occuzxvvice 
limitations specified in this Section 4. 
Further, i t ia agreed that OP reaervea the 
right to cancel thia "note" upon the aerving 
of a thirty (30> day advance notice. 
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5(a). Employees assigned to the guaranteed extrr boards wi.**! 
be permitted to be absent for twenty-four (24) hours at the UP 
discretion provided that employees retuming to service from 
absence will be subject to call two (2) hours prior to the 
expiration of the absence. 

(b). Employees may be permitted absence for more than 24 
hours at the discretirn of UP, provided that the eiq>loyees agreed 
to be subject to duty at a specified time prior to their absence. 
Employees under this provision will be subject to call two (2) 
hours prior to the time designated for retum to duty. 

6. Employees wi l l not have tJieir guarantee reduced due to 
1 compensable layoff; such as, Coaqpany husiness, vacation, 
bereavement leave or jury -duty. 

7. An employee added to the guaranteed extra board will be 
paid guarantee for the day added, provided he/she meets the 
availability requiremf*nts of this agreement. All eamings made on 
the day added will be included in the computation of the 
guarantee. Guarantee w i l l not be paid the day reduced from the 
board. 

8. Employees assigned to the Guaranteed Extra Bo<j:d may be 
required to protect hostler vacancies and e;.:tra woi.}: in addition 
to the Engineer vacancies and extra work that taey protect. 

9. Xny existing CNW and/or U? (C&£I> agreement provisions 
not expressly superseded by this agreement will rexaain in effect. 

(Will be discussed later). 
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a. Transfer to the UP and be placed on UP/BLE 
Seniority District 1 Roster; or 

b. Accept a separation allowance terminating a l l 
service with the UP/CNW under the conditioxi? of 
separation set forth in Attachment "B"; or, 

c. Exercise seniority to another position on the 
employee's CNW/BLE Southem Seniority District No. 
3 Roster excluding any Kansas City assignments 
(yard, road and/or extra board) as set forth in 
Section A of this Article. 

4(2). An eaployee failing to make an election of one of the 
thr^e (3) options identified, above, will be considered as 
electing Option c. 

5. In the event any of the CNW en^loyees specified in Sub-
Section 4, elect to exercise their seniority (Option (c)) a 
junior CNW employee, the UP will in turn offer that junior 
affected CNW employee the a time frame 2i_(10 days) and the same 
options provided in 4, above. Thc UP wil l continue to provide 
the options to junior affected CNW employees until the total 
number of separation options (Option (b)) and/or transfers to UP 
(Option (a)) equal the total number of esqployees listed in Side 
Letter 1 or when a l l junior employees affected have elected to 
displace. 

NOTE: Side Letter 1. -e^ 
rnmrlrti II Mil j iiT -nil tho if ft 
uaplujiiiea described 
When thia process i s completed, no additional 
CNW employee mav transfer to the UP-ED under 
this provision. fOK WSH). 

6(a). Any CNW employee listed on Side-letter 1 who elects to 
transfer to UP (Option (a)) will be placed on the UP/BLE 
Seniority District 1 roster based upon the employee's engineer's 
seniority date that was established under CNW/BLE Rules. I f this 
process results in UP/CNW employees having identical seniority 
dotes, seniority ranking will be determined by the employee's 
^ntjintu service date, acmpany eer'^iee detOi. 

(b). As a result of CNW employees transferring to the UP. UP 
employees holding seniority on the UP/BLE Seniority District 1 
roster w i l l be offered in seniority order the separation 
allowance option set forth in 4.(b). The number of separation 
allowances 
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available will, however, not exceed the number of CNW employees 
transferring to UP/BLE Seniority District 1. 

(c). Subsequent to the provisions of 6(a) a.-id (b) above, the 
new UP/BLE Seniority District 1 roster will oe posted on a l l 
bulletin boards accessible to the affected employer. Corrections 
to this roster, i f any, w i l l be made between UP and BLE within 
sixty (60) thii'tj QQ) dnyi thereafter, after which the roster 
shall be considered finalized. 

7. CNW eni)loyees transferring to the UP and placed on 
UP/BLE District 1 roster w i l l have the option of retaining their 
current CNW Health and Welfare coverage or enrolling into the UP 
Health and Welfare System, The election of the employee must be 
exercised iiii Idlii ll i i^i (TO)' dijis iiihnririrnt <ii I mm TMP, 
*<• t^-T "f trf"ffftri VWf̂ o thg attaeh«»d form. fOkaved bv RDM 

Wgp 9B 9/7/?§), 

8. A CNW employee transferring to the UP will retain a l l 
engine service rights as i f the eaployee had accuoiulated a l l 
service with the UP. Retention of CSV seniority and 
establishment of UP Trainmen's seniority w i l l be governed bv 
applicable CNW end UP Trainmen's mles. fOkaved bv RDM and WSH 
qn 9/7/951, 

9. The current seniority/*#ork equity allocation for UP 
employees (former UP and MT) in the CMC wil l not be affected by 
Implementing this transaction. 

10. All r a i l lines, yards and/or sidings within the 
consolidated OITC complex described in this Section D w i l l be 
considered as common to both UP and CNW crews. UP and CNW crews 
w i l l be permitted to perform a l l permissible road/yard moves as 
allowed under National Agreements. Interchange mles are not 
applicable for intxa-carrier moves within the consolidated 
terminal /complex. 

11. Extra boards protecting the consolidated %fork and 
territory in the OMC wil l be govemed by applicable U? rules and 
Bianned by UP employees. 

NOTE 1: The UP exiira board employees at the QKC may 
periorm Bears of Service relief trork for CNW 
road assignments operating in the Boone — 
GMC pool and the Clint - CMC pool as fully 
deacribed in Article ".11, Section B. 

NOTE 2: UP extra board employeea at urn GMC may alao 
perform Hourr of Service r e l i e f work for CNW 
road assignments operating Sioux City - CMĈ  
south of MP Milepost 10.2. f WSHl • 
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12. UP yard cre%fs in the OMC may perform a l l work and Hours 
of Service relief within the Cooibined Road/Yard Service Zone in 
accordance with National Agreements, as defined in Section I I . 
Such service may be in a l l directions out of the consolidated 
complex. However, nothing in this Sub-Section wi l l prevent the 
use of other employees to perform this work in any way permitted 
by applicable agreements. 
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Side Letter I 

Article I 

Section *; 

OMAHA METRO COMPLEX (OMC) 

AFFECTED CNW EMPLOYEES 

WORK LOCATION/NAME 

C9wgi]- UlyttU 
A. p. Brummer 
L. E. Sass 
E. Bochlan, Jr. 
G. A. Moller 
J. L. Winter 

Fremont 
J. S. Colley 
X D. Miller 

Korfolk 
R. J. Thomas 

Fremont/Blair/Mo. Vallev 
D. F. Maxwell 
R. S. Custer 
T. J. Gilmore 

Fremont/Norfolk 
R. C. Hanck 

TOTAL 171 

ENGINEE)\ DATE 

09/25/81 
05/01/79 
08/21/74 
09/10/93 

04/25/75 
05/18/91 

01/03/73 

08/01/74 
09/15/79 
09/06/60 

04/17/77 

COMPANY DATE 

05/12/80 
11/22/77 
10/19/73 
05/14/80 
07/11/94 

01/17/75 
07/25/86 

04/26/72 

09/03/73 
05/01/76 
10/33/52 

05/11/76 
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Side Letter 2 

Article I 

Section D 

CNW FREMONT WEST OPERATION 

At the present time, the CNW operates a local from Fremont 
to Columbus and Norfolk and the switch engine at Norfolk. The 
incumbent on this assignment is included on Side Letter 1 of this 
Section inasmuch as this assignment will be consolidated into the 
UP operations and thereafter any future operations from Fremont 
to Columbus will be govemed by the UPED Agreement. This change 
will be made at the same time as a l l other transactions in this 
rection. 

CNW employees, at the time of this consolidation, w i l l have 
no further operating rights for such service. In^TVTfr^tf fff 
thB9^ assignments arg l^gnt^fjec^ in Side Letter Mo. l . (Okaved 
bv RDM and WSH on 9/7/95). 
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ARTICLE I I 
COAL OPERiiTIONS 

TRANSACTIONS 

Section A - Monterey Mine Operation 

Section B - Sergeant Bluff Operation 

Section C - Eastem Power Plant Operation 

Section D - South Morrill Operation 
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ARTICLE I I 
SECTION A - MONTEREY MINE OPERATION 

1. The CNW Monterey Mine operation consists of one (1) 
assignment and by the serving of a five (5) day advance written 
notice by UP, the following special conditions of this assignment 
for i t s incumbent will apply: 

a. The incumbent of the assignment on the date of the 
UP's notice w i l l continue to hold such assignment and 
will remain as a CNW seniority employee govemed under 
the CNW collective bargaining agreement and will not be 
subject to any seniority displac^ent by senior CNW 
employees. However, the attrition of this assignment to 
UP employees and govemed under the C&EI collective 
bargaining agreement will apply when: 

(1) The incumbent accepts a separation allowance 
terminating a l l service with the UP/CNW under 
the conditions of separation set forth in 
Attachment "B"; or 

(2) The incumbent retires, resigns or i s 
terminated from service with the CNW/UP; or 

(3) The incumbent voluntarily vacates the 
assignment, exercising seniority to another 
CNW assignment and such vacant assignment on 
this Monterey Mine Operation is not 
subsequently fi l l e d by the incumbent of the 
St. Louis Yard assignment as discussed in 
Article I Section B 4(a) of this Agreement; 
or 

(4) The assignment is abolished. 

NOTE: I t is understood and agreed that i f this 
CNW assignment i s abolished and 
subsequently re-established within a six 
(6) month period, the assignment will 
not attrite to UP tmployees and 
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govemed under the C&El collective 
bargaining agreement. 

2. All temporary vacancies (including --acation) and/or 
extra service on the Monterey Mine Operation wil' be protected by 
the C&EI St. Louis extra board. UP enpleyees protecting such 
vacancies will be govemed under the C&El Schedule Agreement and 
National Agreements. In addition, hours of service work for South 
Pekin crews may be performed by this extra board. 

3. Should the CNW incumbent of the Monterey Mine 
assignment under this Section B be placed on a leave of absence 
for medical reasons, such incumbent will not lose the right to 
reoccupy the assignment upon retum to active service. In the 
interim, however i t i s agreed that the assignment will be 
considered as a UP assignment under the C&El Schedule Agreement. 

4. When, under the provisions set forth in this Section A, 
the Monterey Mine Operation assignment is govemed under the C&EI 
Schedule Agreement imd protected by UP enployees, a l l future r a i l 
coal shipments wi-'il be serviced by UP under such Schedule 
Agreement. CNW employees w i l l have no further operating rights to 
handle such coal movements. For the purposes of this operation 
the trackage from St. Louis/MadiJion to and from Monterey Mine 
w i l l be regarded as UP/BLE/C&EI seniority trackage. 

5. UP extra board cjnployees protecting temporary vacancies 
on the Monterey Mine assignment w i l l be provided payment of a 
one-way auto mileage allowance from the on-duty point to the 
designated interchange points should the employee elect to use 
his/her own auto in lieu of being transported by the Carrier. 

6. The UP and/or CNW Monterey Mine assignment may 
receive/deliver the traixis anywhere within the comtolidated St. 
Louis terminal complex, including the Alton and Southem i f not 
interchanged with other Carriurs outside the terminal. 
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ARTICLE I I 
SECTION B - SERGEANT BLUFF OPERATION 

1. Effective upon by the serving of a five (5) day advance 
notice by UP, the Sergeant Bluff Iwtardi^ijluual Coal Operation 
wil l continue to be manned by CNW Central 5 seniority employees 
but will thereafter be govemed under the following special CNW 
Operating Rules: 

a. There will be one (1) unassigned service rotary 
pool freight operation with the home terminal of 
Sioux City and the away from home terminal of 
Council Bluffs. 

b. CNW employees will be placed in their proper 
rotation (blue printed) upon retum to the home 
terminal i f runaround either en route or at a 
terminal and no nmaround penalties shall be 
applicable. 

c. Basic day mileage, overtime tranaportation and 
meal allowance will be govemed by the applicable 
CNW & National Agreements Iu LLLIIIU i j i ^ iTiii i 

d. Held-away-from-home terminal time will be eight 
(8) hours in every twenty-four (24) hour period 
beginning after the firat sixteen (16) hours, i f 
applic;J5le. Crews reaching the OMC with sufficient 
time left to work may be operated back to Sioux 
City. 

f. 

Hours of service relief/short turnaround service 
for CNW crews destined for the OMC may be 
performed by UP OMC yard cre%*s and the UP OMC 
extra board or the first-out Sioux City crev; at 
the away-from-boBie terminal. However, nothing in 
this Item (e) will prevent the use of other 
employees to perform this %«ork in any way 
permitted by applicable agreements. 

CNW crews may operate into/out of any location 
within the OMC irrespective of whether the 
employees are placed on 
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duty or relieved from service. In other words, 
crews may be placed on duty or relieved from 
service at Freoiont, Califomia Junction, Missouri 
Valley, Council Bluffs or points .n between and in 
a l l cases, the enployees will be transported 
from/to Council Bluffs in contir.'^cus service with 
payment Witt 1̂1 WliltS Pffi WUa UQ% ICtt ttSB.^ 
basic dav (in dispute WSH RDM 9/7/95)ae—rtte. 
dijtJJiut milee. 
NOTE: The term transport from/to Council 

Bluffs under this Item f. includes the 
lodging facility. 

g. All vacancies on the Sergeant Bluff pool tums 
and/or extra service will be protected by the new 
CNW Sioux City extra board which i s set forth in 
Side Letter 1 of this Section. 

h. I n i t i a l terxoinal delay will be govemed by 
applicable CNW Agreements and National Rules and 
will apply at Council Bluffs for the OMC, as well 
as Sioux City. Final terminal delay will be 
govemed under National Agreement Pules. 

i . Eaq>loyees at the OMC transported to/from trains at 
locations other than Council Bluffs will be 
considered in continuous service, i.e. on duty and 
under pay. (In PiVP^lti TjLPC ffftd H;t^Mgt)i 

2. Any CNW agreementa and underetanding conceming this 
Sergeant Bluff ttiieiJi>liiIUiial operation which conflict with Sub-
Section 1 will not be applicable. fOkaved bv RDM and WSH on 
9 / 7 / ? ^ ) , 
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Side Letter X 

Article I I 

Section B 

GUARANTEED ENGINEER'S EXTRA BOARD 
SIOUX CITY 

A new guaranteed engineer's extra board wi l l be established at 
Sioux City and will be govemed as follows: 

1. OPERATION. The engineer's guaranteed extra board will 
operate on a rotary basis. Any engineer displacing on or aiarking 
up for service will be placed at the bottom of the board at the 
time of such displacement or mark-up. Engineers returned to the 
board after working will be placed at bottom of the extra board 
at tie-up time. If more than one engineer ties-up at the same 
time, previous board standing wi l l govem. 

2(a). GUARANTEE. Subject to the provisions of Article V 
Section A (Pay Differential) Engineers assigned to the extra 
board shall receive a semi-monthly guarantee equivalent to 1800 
miles per pay period at the standard basic daily through freight 
rate applicable to the weight-on-drivers bracket of 950.000 and 
less than 1,000,000 pounds. This rate i s subject to future 
general wage adjustments including COLA. The guarantee shall be 
computed on a daily basis and shall not apply to any calandar day 
the extra engineer is absent from service or otherwise becomes 
not available for service or any following calendar day which an 
extra engineer continues to be absent or to be unavailable past 
12:00 Noon. 

NOTE 1: See "Exhibit A" for various exaaq>les. 

NOTE 2: The 1800 miles has no bearing on the number of 
miles in a basic day and refers s t r i c t l y to oiiles 
operated. 
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(b) . All eamings received by extra engineers assigned to 
the extra board will be used in computing such guarantee. Extra 
engineers laying off on c a l l , missing call or not available for 
c a l l as a result of tying up for extra rest will have their 
guarantee reduced by the amount they would av^ eamed had they 
not laid off on call or missed c a l l , with a minimum of a 
guaranteed day. Extra engineers missing c a l l when other than 
first-out will have their guarantee reduced by one day only. 
Extra engineers ui'available more than two (2) occurrences per pay 
period, or being unavailable more than 72 combined hours per pay 
period, w i l l have their guarantee suspended for such pay period. 
This will include any unavailable status including extra rest, 
but w i l l exclude absences for Company business or BLE local 
chairman who must be absent for union business. 

(c) . Engineers added to the extra board will be paid 
guarantee for the day added provided they meet the availability 
requirements of this agreement and a l l eamings aade cn the day 
added will be included in the computation of guarantee. 
Guarantee will not be paid to an engineer on the day reduced from 
the extra board. 

NOTE; See "Exhibit A" for exanqiles of guarantee payment. 

3. LAYING OFF OTHER THAN ON CALL (AT HQt̂  T̂ RKTKÂ ,), 

An extra engineer laying off for any reason and at any time other 
than on cal l w i l l not be permitted to OMrk-up or twelve (12) 
hours from the time of such absence. Engineer must mark-up to 
resume service. 

4- LAYING OFF (ON CALL) AT HOME TERMINAL). 'An extra 
engineer laying off on cal l will be held in until the tie-up tf 
the respondent or twelve (12) hours from thfe time of the layoff, 
whichever i s later, and such engineer muet mark-up to resume 
duty. I^: i s understood that this provision does not prevent the 
Carrier from administering such discipline as i t deems proper for 
a missed c a l l . 

5. KISSING CALL (AT HOME TERMINALS. An extra engineer 
mi9^ing c a l l will be automatically marked to the bottom of the 
extra board at the time ox euch uiaa c a l l . 

6. MISSED CALL (AT FAR TERMINAL). For guarantee purposes, 
an extraO engineer missing a call or laying off at the far 
terminal w i l l be treated the aama as an extra engineer laying off 
on c a l l at the home terminal and will rust be returned to the 
extra board until tie-up of the assignme;at such engineer missed 
c a l l for. 
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