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, ^ ' ^ oyT^ilNG VACANCY. An extra waginecr who misers a call, 
lays off on call or ties-up for extr.t rest when such engineer 
stood for an outlying vacancy will, upon reporting for service, 
oe required to relieve the engineer who accepted the cai:i if such 
engineer is s t i l l occupying the outlying vacancy. The ongineer's 
guarantee will be reduced by the amount he/she would have .-•amed. 

8(a). REGULATION. The number of eioployees assigned to the 
extra board shall be determined by the Carrier. Assignments to 
the guaranteed extra board shall be made in accordance with 
Schedule Rules and modifications thereto. 

(b). Engineers added to the extra board shall not be removed 
therefrom for a period of 7 days but may apply for assignments or 
be displaced earlier. 

EXAMPLE: Extra board is added to on May 1. Engineer 
assigned to the extra board on May 1 may riot be removed until 
May 8. 

9. DEADHEADING. Deadhea(*.ing which results from the 
regulation of the extra board will not be paid for. 

SHORT TURNAROUNDS. Extra engineers making a fhort 
turnaround trip out of the home terminal will be placed at the 
bottom of the extra board. 

11- CONFLICTING AGREEMENTS. All Other agreements, 
understandings etc. in conflict with 'chis agreement are hereby 
superseded while this agreement is in effect. 

12. PENALTY CLAIMS. The Company will njt be penalized in 
any way in the application of this agreement. 
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EXAMPLES FOR PAYMENT OF GUARANTTv 

An extra engineer: 

2-- WHEN FIRST-OUT (LAYING OFF AND MISŜ T̂t̂  A CALL). 

(a) Lavs off or lavs off on c a l l : at 10:30 P.M. January 3 
and marks up at 12:00 Noon January 4. The extra 
engineer will lose guarantee or the amount he/she would 
have eamed for the calendar day January 3. 

I f Uie extra engineer had not marked up until 12:01 
P.M. January 4 be/she would have lost guarantee or the 
afftount he/she would have eamed for the calendar days 
January 3 and 4. 

I f the extra engineer continues to lay off greater than 
72 hours, he/she w i l l have his guarisntee suspended for 
thet half. 

(b) Lav off: at 1:00 AM. January 3 and marks up at 1:00 
PM. January 3. The extra engineer w i l l lose guarantee 
for the calendar day of January 3. 

(c) Misses a c a l l : at 11:00 A.M. January 3. The extra 
engineer will lost guarantee for January 3 or the 
eimount he would bsve eamed for January 3. 

2. WHEW SECOND-OUT (MISSING A CALL). 

(a) nX99^t gng c a l l at the home terminal-. at 11:00 A.M. 
January 3. He/she will lost one day's guarantee. 

(b) Misses two calls at the home terminal: at 11:00 A.M. 
January 3 and misses another cal l at 4:00 P.M. January 
3 wheu first-out. The extra engl.ieer will lost 
guarantee or the amount he/she would have eamed for 
January 3. 

(c) Htgs^g three call s at the home terminal: at 11:00 A.M. 
January 3 when second out, misses a second cal l at 4:00 
P.M. Janaaxy 3, and misses another c a l l at 10:00 P.M. 
January 3. The engineer w i l l lost hls/l\er guarantee for 
the first-half pay period of January. 

NOTE: In examples 1(c) and 2(a)(b)(c) above, the 
extra engineer automatically dropa to the 
bottom of the extra board at the time of the 
siiss c a l l . 
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ARTICLE I I 

SECTION C - EASTERN POWER PLANT OPERATIONS 

Operations between the power plants at Waukegan 
Pleasant Prairie and Clinton will be operated as follows: 

and 

a. Pool freight service between the power plants and 
Clinton f i l l be handled by an exclusive unassi^'ned service rotary 
pool ( f i r s t in/first out) headquartered at Wauke-ĵ n. 

b. Employees transported to/from Waukegan to/from the 
power plants will be considered in continuous service, i.e., on-
duty and under pay. 

c. Employees working in this pool service will be from 
both the Eastem Seniority District No. 1 Roster miC the 
Northeastem Seniority District 2 Roster. Equalization will be 
based on mileage and adjusted accordingly by BLE Representatives. 

d. All CNW Rules and National Agreements 
with this Section will apply to this pool. 

not in conflict 

e. Vacancies and/or extra service on this pool will be 
protected by the uuw L'' -Layo appropriate road service extra 

Artield Extra board employees protecting service on this pool 
w i l l be provided auto mileage to and from Waukegan and Pi-oviso 
Yard in Chicago. Add Noce 1 from page 14.fOka^rcd bv RDM and WSH 
on 9/7/95). 
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ARTICLE I I 
SECTION D - SOUTH MORRILL OPERATION 

1. Effective with the serving of a f i v (5) day advance 
written notice by UP, UP crews called on duf at South Morrill 
may icceive their trains up to twenty-five (25) miles westward 
(compass north) on the CNW from South Morrill. In tum, CNW crews 
called on duty at South Morrill may receive their trains up to 
twenty-five (25) miles eastward (compass south) on the UP from 
South Morrxll. 

2. The twenty-five (25) miles listed in sub-section 1 
above, will rvn east from UP Milepost 156.8 to UP Milepost la"" 8 
and will run west from UP. Milepost 166.0 to CNW Milepost 29.8 anJ 
UP Milepo;:'L 191.0. 

3. Crews relieving txains or extra crews called for 
service on the operations identified in 3 above, w;.ll also be 
permitted to operate on the territories listed. However, nothing 
in this Section D will prevent the use of other employees to 
perform this work in any way permitted by applicable agreements. 

4. Crews receiving their trains on the other seniority 
districts as set forth in this Section will be paid for a l l time 
consumed beyond South Morrill (as defined in Sub-Section 2) with 
a minimum payment of $69.35 fincrease) ... oo. buould time be 
used, UP employees wi l l be paid at UP rates and CNW employees 
will he paid at CNW rates. This payment will be subject to the 
following: 

a. I t wi l l be separate and apjurt from the normal 
subdivision train ope.-ation, i.e., th. a will be 
no offset for road arbitraries/mileage 

b. All current employees as of the date of advance 
notice including those employees currently 
selected or in formal engineer training, will be 
entitled to tl»*i payment. (Ohaved bv WSH cn 
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c. T!ie payment w i l l be subject to future wage 
adjustments, including COLA. 

5. Crews operatirg to the sasie objective terminal frc:j 
South Morrill will not be entitled to terminal run arounds i f one 
or more of the crevs cperate on the other seniority dis t r i c t as 
set forth in this Arcicle. Crews w i l l , however, be placed in 
proper order at the home terminal in the same order in which they 
were originally called at the home terminal. 

6. CSV employees holding a permement CNW coal line pool 
freight position or extra board assignment at South Morrill on 
the date of UP's notice and who are adversely affected by 
implementation of this Article will be covered by the wage 
protective conditions set forth in Article VII. 

7. In the operation set forth In this Section D i t i s 
understood that i n i t i a l terminal delay will end when t.̂ e train 
actually starts on its i n i t i a l road trip in the track where the 
troin was assumed and will not again commence when the crew 
operates back into South Morri:Ll after operating west or east, 
whichever i s applicable. The operation back through South Morrill 
w i l l be considered as an intermediate point. 

8. The specinl operation described in this Section 0 ahall 
terminate by the aervinq of a thirty (30) day advance notice from 
the UP. 9/7/95 RED - on table 9/7/95 okaved WSH TO REVIEW. 

*On-off ditv point Sonth Morrow same as trainmen. 
*25 miles zone — departure onlv. 
•TOP/Bottom Roster — vo forced assignments — ori i.-
rights. Percentage of run when run through South Morrcw 
occurs. 
•Possible transfers later — i f oro will not cooperate. 
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ARTICLE I I I 
EAST - WEST MAIN LINE OPERATION 

TRANSACTIONS 

Section A - Nor~ch Platte - OMC 

Section B - OMC - Chicago 
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ARTICLE I I I 
SECTION A - NORTH PLATTE - OMC 

Upon the serving of a thirty (30) day advance written notice by 
UP, pool freight operations between North Platte, Nebraska and 
the OMC Will be changed as follows: 

a. The current North Platte - Fremont and North Platte -
Council Bluffs interdivisional pools will cease operation, with 
the understanding however that thes?- pools may be re-established 
by the Carrier at a latftr time. 

b. One (1) new interdivisional pocl wi.l be f.stablished 
between the OMC and North Platte, operated as a "doui>le headed" 
pool with headquarter points at both North Platte and Council 
Bluffs. Second District UP amployees at North Platte «nd First 
District UP employees at Cc uncil Bluffs will continue to operate 
trains in this corridor and a l l of the operating mle agreement 
conditions of the North Platte - Council Bluffs Interdivisional 
Agreement will apply to the new North Platte - OMC operation 
except as set forth below: 

1. The pool freight service will entail a District 
mileage between North Platte and the OMC of 304 
•*95-miles. 

2. All operations in this pool at Council Bluffs w i l l 
be corsidered in the OMC irrespective of whether 
the emjloyees are placed on-duty or relieved from 
servict anywhere within the OMC. In other words, 
crews may be placed on duty or relieved from 
service at Fremont, Missouri Valley, Council 
Bluffs or points in between and in a l l cases, the 
employees will be transported from/to Council 
Bluffs in continuous service with payment 
currently at 304 district miles. fOK bv 
WSH). 

NOTE: For employees headquartered in 
North Platte, transportation 
from/to Council 
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Bluffs under this Item 2 
the lodging f a c i l i t y . 

includes 

3. I n i t i a l terminal delay w i l l be govemed by 
applicable UPED Agreement and Nctional Rules and 
will apply at Council Bluffs fcr the OMC as well 
as North Platte. Final terminal delay will be 
govemed under National Agreement Rules. 

4. Employees at the OMC transported to/from trains at 
locations other •Ian Council Bluffs will oe 
considered in coi tinuous service.- i.e., on-duty 
and under pay. ' 

5(a). The equalization t t mileage in the new Norti 
Platte/OMC operation between the UP/BLE First 
seniority dis t r i c t and the UP/BLE Second seniority 
dist r i c t w i l l be administered by BLE 
Representatives, with adjustments made at 
necessary times. For clarification, the CNW 
trackage and t c iitory defined in the new OMC will 
be considered as UP/BLE First seniority district 
territory. 

(b). Due to the stipulation of miles in tills Section A 
there shall be no equalization of miles between 'TP 
and CNW employees. 
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ARTICLE I I I 
SECTION B - OMC - CHICAGO 

The current mle agreement ccnditions for CNW pool freight 
service between the OKC aad Chicago w i l l continue to apply with 
the exception that effective upon the serving of a thirty (30) 
day advance writteo notice by UP the following operating 
conditions and mles will govem. 

1. General Conditions 

a. Basic day . mileage, overtime, transportation and 
meal allowance and eating en route will be 
govemed by the applicable National Agreements 
regarding interdivisional service. Rates of pav 
will be governed bv CHW rates. fOkaved bv WSH on 

b. Held-away-from-home terminal time will be eight 
(8) hours in every twenty-four (24) hour period 
beginning after the f i r a t (16) hours. (IH 
QISESXEl/ 

c. Each operation w i l l consist of one (1) unassigned 
pool service rotary pool %«orklng f i r s t - i n / f i r a t -
out. Eq>loyees will be placed in their proper 
rotation (blue-printed) upon retum to the home 
terminal i f runaround either en route or at a 
terminal. No penalty claims w i l l be applicable 
for such runaroimds. 

d. The current basic day under the National Agreement 
will apply which i s 130 miles as of September 1, 
1995. 

e. Hours of Service relief for CNW cre%#s will be as 
follows: 
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(1) . Clinton - OMC (westbound): 

a. Aliuii East Dunlap Mileooat 304 tCNW—W>-
202.!•) to the OMC by the UP :MC extra board. 

b. Belle Paine (CNW MP 116.4^ to East Dunlao 
Milepost 304 Ari OH by the CNW Boone extra 
board. 

c. Clinton to Belle Plaine by the CNW Clinton 
ex':ra board. 

(2) . OMC - Clinton (eastbound): 

a. The OMC to Belle Plaine by the CNW Boone 
extra board. 

b. Belle Plaine to Clinton by the CHU Clinton 
extra board. 

(3.) Boone - OKC (westbound): 

a. mien Eaet Punlap to the OMC by the UP OMC 
extra board. 

b. Boone to Aiiuu Eaat Donla>,by the CNW Boone 
extra iioard. fin DISPUTE). 

(4). Boone - Clinton (eastbound): 

a. Boone to Belle Plaine by the CNW Boone extra 
board. 

b. Belle Plaine to Clinton by the CNW Clinton 
extra board. 

(5). OMC - Boone (eaatbound) and Clinton - Boone 
(westbound). 

a. The CVBC to Boone by the CNW Boone extra 
board. 

b. Belle Plaine to Boone by the CHV Boone extra 
board. 
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C. Clinton to Belle Plaine by the CNW Clinton 
extra board. 

(6). Chicago - Clinton (westbound) by the first-out 
rested Chicago pool crew at Clinton. 

43^ —e^ xTTton - tLhica'gp—peastibuuiiil) by uie ^:NW Easimii-l 
-Tjrtra board at—Ghi^ragn or—ttiA.jsuccessca^^.axt^ 
iMjoia OL Liiw-trrc. (our okavi»n bv WSH Q/-7̂ Qg) 

Cli). Nothing in this Sub-Section 1 will prevent the use 
of other UP and or CNW employees to this work in 
any way permitted by Agreements. 

-Any other proTialuxia uf uLhei gnr ayieeuieuLs 
scgagding—th^se epti-atiuiw—whtcB—CTJiillxLl ' 
ukVik thia—Sulj ai.i.Liuu axil uuL uuulj . fOUT 
Okaved WSH on 9/7/95). — w x , - j 1 

New CNW guaranteed ext.ra boards for Boone, 
Clinton and Chicago will be established upon 
implementation of this Section B. The extra 
board conditions are set forth in Side Letter 
1 of this Section. 

(9). Crews performing hours of service relief under 
this Sub-Section le _maj^ - ^ i i i operate the trains 
to the objective terminal of the original run. 

2. Specific Operating Service Conditions (OMC - Clinton). 

a. The pool freight service will be Clinton as the 
home terminal and Council Bluffs in the OMC as the 
away from home terminal, the district miles for 
this operation will be 341 miles. fPlSPPTE CNW). 

b. All operations in this pool at Council Bluffs will 
be considered in the OMC irrespective of whether 
the employers are placed on-duty or relieved from 
service anywhere within the OMC. In other words, 
crews may be placed on duty or relieved from 
service at Fremont, Misrwori Valley, Council 
Bluffs or points in between and in a l l cases the 
employees w i l l be transported from/to Council 
Bluffs in continuous service with payment 
currently at 341 di s t r i c t miles. Payment will be 

ari^ityary of $12.60 for ten veara. 

CNWBLE.AMA -41- September 5. 1995 

150 



NOTE: Transportation from/to Counci' 
Bluffs under this Item 2:̂  
includes th lodging f a c i l i t y . 

e. I n i t i a l terminal delay will b govemed by the 
applicable CNW agreement mles :d will apply at 
Council Bluffs for the OMC, as well as Clinton. 
Final terminal delay will be govemed under 
National Agreement Rules. 

d. EaQ}loyees at the OMC transported to/from trains at 
locations other than Cotncil Bluffs will be 
considered in continuous service, i.e. on duty and 
under pay. 

Due to the stipulation of Bd.les in this Section B2 
there shall be no equalization of miles between UP 
and CNW eo^loyees. 

3. Specific Operating Service Conditions (OttC - Boone and 
Boone - Clinton). 

a. The pool freight service will be Boone as the home 
terminal for each pool with Council Bluffs for the 
OMC and Clinton as the away-from-home terminals. 

b. All operations in the pool at Council Bluffs w i l l 
; e considered in the CMC irrespective of whether 
the esqployees are placed on duty or relieved from 
service anywhere within the (XfC. In other urards, 
crews may be placed on duty or relieved from 
service at Fremont. Missouri Valley, Council 
Bluffs or points in between and in a l l cases, the 
employees w i l l be transporized from/to Council 
Bluffs in continuous service. wiLL fej^nnr,, 

irantlji at IDO distgiee si Inr. Get what :;qji 
E E L (WgH) 

i«C7Z: Transportation to/from Council 
fluffs under this Item 3b includes 
the lodging f a c i l i t y . 

c. Boone - Clinton cretrs w i l l receive the basic day 
miles/overtime as provided in the National 
Agreements and CNW Agreements. fOkaved bv WSH on 
9/7/95). 
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d. I n i t i a l terminal delay will be govemed by the 
applicable CNW agreement mles and will apply at 
Council Bluffs for the OMC, as well as Clinton. 
Final terminal delay will be govemed under 
National Agreement mles. 

a. CNW eatployees at the OMC transported to/from 
trains at locations other than Council Bluffs will 
be considered in continuous service: i.e. on duty 
and under pay. 

«»'/** n ClliilB—rt—ia-egifeed—that—the—Buuue •—OMC—and 
Duuue • eiiuLuu axe jeperate pcelci emplnyees may­
be uaed ill mtt uyyujlta pocl titthuuL pLoialLji lu 
casea eff tuaarganmy FmplnyBer rn ntiVTod ttill I 
•pieced—beck i e t p — U i e l i piupei blue, print pnni 
rntnt^"- 'T*̂ " WRITE PCjnflltY ~~ Tf**̂ '' 
Whole fOK WSH). 

g. Due to the stipulation of miles in this Section B3 
there shall be no equalization of miles between UP 
and C:NW enpleyees. 

4. Specific Operating Service Condi "nm (Chicago (CTC) -
Clinton). 

a. Pool freight service between the CTC and rilnton 
w i l l be operated by an exclusive CNW pool with 
the CTC Home terminal with PrQiTirn Yard iu ChieuyLr 

tininn tnrmina) The 8d.leage between the CTC 
and Clinton will be dv*termlned in accordance with 
existing CSM agreement mles and based upon the 
miles operated between the various locations in 
the CTC where tiains may : recelved/dellv«red and 
C1 in ton. Miles of rrm (WHS OKAY). 

b. AJI operations in this pool will permit UP to 
place eisployees on duty or relieve them from 
service anywhere within the CTC. However, in a l l 
cases, the employees w i l i be transported to/x^om 
the CNW Proviso Yard In continuous service: i.e. 
on duty and under pay. 

c. I n i t i a l termiral delay will be govemed by 
applicable CNW agreement mles and w i l l apply at 
Proviso Yard for the CTC and Clinton. Final 
terminal delay w i l l be govemed under National 
Agreement mles. 
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C&EI road crews operating into the CTC will have their 
on/off duty point reaiain as the lodging facility. UP 
may place these employees on duty or relieve them from 
service anywhere within the CTC, but .n a l l cases the 
employees w i l l be transported to, - om - the lodging 
fac i l i t y in continuous service; i.e , sn duty and under 

— Engineer w i l l be paid addition.Al S20.00 per trip 
when receiving or delivering train to a vard which we 
do not deliver or receive now. WSH and RDM offered. 
We asked for caucus. We accented offer. Then. £h£ 
erqum^t Pt»ng<^ 9^vr the three hour c a l l , and Carrier 
said that thev were going to arbitrate. 
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Side Letter 1 

Article I I 

Section B 

GUARANTEED ENGINEER'S EXTRA BOARD 
BOONE, CLINTON AND CHICAGO 

A new guaranteed engineer's extra bô r̂d w i l l be established 
at Boone, Clinton and Chicago (excluding the CTC) and will be 
govemed as tol lows: 

1. OPERATION. The engineer's guaranteed extra board 
wi l l operate on a rotary basis. Any engineer displacing on or 
marking up for service will be placed at the bottom of the board 
at the tlBie of such displacement or mark-up. Engineers retumed 
to the board after working wi l l be placed at bottom of the extra 
board at tie-up time. I f more than one ciigineer ties-up at the 
same time, previous board standing will govem. 

2(a). GUARANTEE. Subject to the provisions of Article V 
Section A (Pay Differential) Engineers assig^.ied to the extra 
board shall receive a semi-monthly guarantee equivalent to 1800 
miles per pay period at the staxuiard basic dally th.T-ough freight 
rate applicable tc the weight-on drivers bracket of 950,000 and 
less than 1,000,000 pounds. This rate i s subject to future 
general wage adjustments including COLA. The guarantee shall be 
computed on a daily basis and shall not apply to any calendar day 
the extra engineer i s absent from service or otherwise becomes 
not available for service or any following calendar day which an 
extra engineer continues to be abscmt or to be unavailable past 
12:00 Noon. 

NOTE 1: See "Exhibit A" for various examples. 

NOTE 2: The 1800 miles has no bearing on the number 
of Bd.les in a basic day and refers strictly 
to miles operated. 
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(b) . All earnings received by extra engineers assigned 
to the extra board will be used in computing such guarantee. 
Extra engineers laying off on call, missing call or not available 
for call as a result of tying up for extra ref- will have their 
guarantee reduced by the amount they would avo. eamed had they 
not laid off on call or oilssed call, with a minimum of a 
guaranteed day. Extra engineers missing call when other than 
first-out will have their guarantee reduced by one day only. 
Extra engineers unavailable more than two (2) occurrences per pay 
period, or being unavailable more than 72 combined hours per pay 
period, will have their guarantee suspended for such pay period. 
This will include any unavailable status including extra rest, 
but will exclude absences for Coapany business or BLE local 
chairman, who anist be absent for union business. 

(c) . Engineers added to the extra board will be paid 
guarantee for the day added provided they meet the availability 
requirements of this «greement and a l l eamings made or the day 
added will be included in the computation of guarantee. Guarantee 
will not be paid to an engineer on the day reduced from the extra 
board. 

NOTE: See "Exhibit A" 
payment. 

for exa&iples of guarantee 

3. LAYING OFF OTHER THAN ON CALL (AT HOME TERMINAL) . 
An extra engineer laying of for any reason and at any tiaw other 
than on call will not be permitted to mark-up or twelve (12) 
hours from the time of such absence. Engineer must mark-up to 
resume service. 

4. LAYING OFF fON CALL) AT HOME ' il l . An extra 
tie-up of engineer laying off on call will be held in until the 

the respondent or twelve (12) hours from the time of the lay-off, 
whichevrr is later, and such engineer must mark-up to resume 
duty. I t is understood that this provision does not prevent the 
Carrier from administering such discipline aa i t deems proper for 
a missed call. 

5 . 
missing 

MISSING CALL fAT HOME ' 
, call will be automatically 

extra board at the time of such miss call. 

NAD. An extra engineer 
marked to the bottom of the 
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6. MISSED CALL fAT FAR TERMINAL). For guarantee purposes, 
an extra engineer missing a cal l or laying off at the far 
terminal will be treated the same as an extra engineer laying off 
on cal l at the home terminal and w i l l not be retumed to the 
extra board until tie-up of the assignment such engineer missed 
c a l l for. 

7. OUTLYING VACANCY. An extra engineer ho misses a c a l l , 
lays off on call or ties-up for extra rest when such engineer 
stood fo:. an outlying vacancy w i l l , upon xapjrting for service, 
be required to relieve the engineer who accepted the call i f such 
engineer is s t i l l occupying the outlying vacancy. The engineer's 
guarantee will be reduced by the amount he/she %fould have eamed. 

8(a). REGULATION. The number of e^loyees assigned to the 
extra board shall be :letermlned by the Carrier. Assignments to 
the guaranteed extra board shall be made in accordance with 
Schedule Rules and modifications thereto. 

(b). Engineers added to the extra board shall not be re>!<cved 
therefrom for a period of 7 days but may apply for assignments or 
be displaced earlier. 

EXAMPLE; Extra board i s added to on May 1. Engineer 
assigned to the extra board on May 1 may not be removed until 
May 8. 

9. DEADHEADING. Deadheading which results 
regulation of the extra board w i l l not be paid for. 

from The 

10. SHORT TURNAROUNDS. Extra englne'^s making a short 
tumaround trip out of the home terminal wi l l be place'1 at the 
bottum of the ejctra board. 

11. CONFLICTING AGRE! All other agreements, 
with this agreeaient are hereby understandings etc. in conflict 

superseded while thlii agreement i s in effect 

12. PENALTY CLA;,!^ . The Company w i l l not be penalized in 
any way in the application of this agreement. 
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"EXHIBIT A" 

pXAMPLES FOR PAYMENT OF GUARAN^S 

WHEN FIPST-QUT (LAYING OFF AND MISSING A C 'J^L. 

(a) Lavs off or lavs off on c a l l : at 10:50 
and marks up at 12:00 Noon January 

P.M. January 3 
4. The extra 

engineer will lose guarantee or the amount he/she would 
have eamed for the calendar day January 3. 

If the extra engineer had not marked up until 12:01 P. 
M. January 4 he/she would have lost guarantee or the 
amount he/she would have eamed for the calendar days 
January 3 and 4. 

I f the extra engineer continues to lay off greater than 
72 hours, he/she will have his gua-'antee suspended for 
that half. 

(b) Lav off: at 1:00 A.M. January 3 and marks up at 1:G0 
P.M. January 3. The extra engineer wi l l lose guarantee 
for the calendar day of January 3. 

(c) Mt«ae« a c a l l : at 11;00 A.M. January 3. The extra 
engineer will lost guarantee for January 3 or the 
amount he would have eamed for January 3. 

WHEN SECONP-OUT (MISSING A CALL). 

(a) Misses one call at the home terminal: at 11:00 A.M. 
January 3. He/she will lost one day's guarantee. 

(b) Misses tvo calls at the home terminal: at 11:00 A.M. 
January 3 and misses another c a l l at 4:00 P.M. January 
3 when first-out. The extra engineer w i l l lest 
guarantee or the amount he/she would have eamed for 
January 3. 

(c) H^««^« ''^^^^ terminal: at 11:00 A.M. 
January 3 when second out, misses a secozui c a l l at 4:00 
P.M. January 3. and aasses another c a l l at 10:00 F.M. 
January 3. The engineer will loat hia/her guarantee 
for the first-half pay period of January. 

NOTE: In examples 1(c) and 2(a)(b)(c) above, the 
extra engineer automatically drops to the 
bottom of the extra board at the time of the 
miss c a l l . 
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ARTICLE IV 
ENGINEER FAMILIARIZATION TRIPS 

1. Engineers who are assigned to runs with which they are 
not familiar will no*.: be required to lose time or qualify on 
their own time. The Carrier will determine the number of 
faoilllarlzatlon trips needed with a minimum of three (3) round 
trips. Issues concerning individual quailf Ications will be 
handled with local Carrier operating officials. 

2. Operatriing in the new CTC will obviotuly require UP to 
provide either pilot, engrineers and or Carrier auperviaors for 
faailllarlzatlon trlpa. Ini this regard, UP coonlta that employees 
operating in this new enlarged CTC will be rivsn aa^le 
famlllarizaticn trlpa and any laauea conceming operation within 
this CTC, Including any potential discipline mattera with respect 
to operating mles. will be closely monitored between the parties 
and local Carrier operating officials. 
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ARTICLE IV 
ENGINEER FAMILIARIZATION TRIPS 

1. Engineers who are assigned to runs with which they are 
not familiar will not be required to lo.te time or qualify on 
their own time. The Carrier will determine the number of 
faaiiliarization trips needed with a minimum of three (3) round 
trips. Issues conceming individual qualifications will be 
handled with local Carrier operating officials. 

2. Operating in the new CTC will obviously require UP to 
provide either pilot, engrlneera and or Carrier auperviaors for 
familiarization trlpa. In thia regard. UP eommlta that employees 
operating in this new enlarged CTC will be given ample 
faaiiliarization trips and any Issues conceming operation wlvhin 
this CTC, including any potential discipline matters with respect 
to operating mles. will be closely monitored between the parties 
and local Carrier operating officials. 
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ARTICLE V 
SECTION A - PAY DIFFERENTIAL 

CNW engineer pay differential benefits vhich have been 
placed into the basic rate of pay and are applicable to over mile 
payments wi.ll continue to such es^loyees holding seniority as a 
locooiotive engineer on the date of this Agreement. Ea^loyees 
becooiing engineers subsequent to this date will not be entitled 
to rates of pay enhanced by pay differential payments which have 
been Included into the basic rates of pay and over mile payments. 
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ARTICLE VI 
CONFLICTS OF AGREEMENT 

Where any of the basic mles of the CNW and or UP (UPED, MP 
and/or C&EI) Schedule Agreement, understandings other side 
letters or agreements are in conflict with this Merger 
Implementing Agreement, the provisions of this Merger 
Implementing Agreement will apply^ Wt Wft^—£fiJCSZfi£SS— 
language and WSH agreed that he would add language atatlnq that 
the UP DDoer Lines and 7f¥T ̂ m-eements were unchanged. 
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ARTICLE VII 

PROTECTION 

A. Except as otherwise provided ir. rhis Article, the 
provisions of New York Dock Conditions (NYDC) will apply to 
employees adversely affected by implementation of this Agreement 
for wage protection and relocation benefits. 

B. As an altnmative to the relocation benefits of 
NYDC. eatployees adversely affected by the application of this 
Agreement may elect to be govemed by the following relocation 
benefits: 

An e^tloyec In engine service who, as a result of this 
laqpleauutlng Agreement, i s required to change the point 
of his/her ea^loyment and who ia required to move 
his/her place of residence (as defined by NYDC) w i l l be 
afforded one of the following options: 

1. Accept a liuq> sum relocation allowance of $20,000 
i f on the date of the transaction the eaployees 
owns his/her home or .'s under contract to purchase 
a home. 

2. Accept a lump sum relocation allowance of $8,ODO 
i f on the date of the transactioa the eiq>loyee 
does not own a hoaie nor is under contract to 
purchase a home. 

NOTE: I f an eaoployee elects Option 1 or 2 
under this Section B, such election i s 
in lieu of any and a l l relocation 
benefits to which the employee i s 
entitled under NYDC. 

C. For those employees who select either the 
relocation benefits provided by NYDC or Section B, above, the 
following w i l l apply: 
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Before any of relocation benefits are paid, 
the eatployee must establish that a relocation 
has occurred. A contract to purchase a home 
at the employee's new location or a long-tern 
(one (1) year) rental/lease agreement at the 
employee's new location shall constitute 
proof of relocation. 

D. Employees who elect the lump sum relocation 
allowances under Option 1 or 2 of Section B w i l l not be permitted 
to voluntarily transfer to enother engineer position at another 
termina) (more than thirty (30) allies from the original terminal) 
for a period of three (3) years from the I n i t i a l relocation. 

E. The application form for Relocation Benefits i s 
attached as Attachment "A". 

F. - The Separation Program and application form is 
attached as Attachment "B" 

G. There shall be no duplication of benefits 
receivable by an employee under this Agreement and any other 
agreement or protective arrangement. In the event an employee is 
eligible for protection under the NYDC and other agreements or 
protective arrangements, such employee shall be fumished their 
NYDC test period eamings and protected rate in advance of the 
transaction and shall within thirty (30) days thereafter with 
copy to the General Chairman, make an election in writing as to 
whether they desire to retain the protection and benefits 
available under any of the other agreements or protective 
arrangements or receive the protection and benefits provided 
under the provisions of this Agreement. In the event the 
employee fails to make such election within the said thirty (30) 
day period, the employee shall be deemed to have elected the 
protection and benefits provided under provisions of this 
Agreement to the exclusion of protection and benefits imder any 
other agreement or arrangement. 

H. Employees referred to in this Article who elect 
the NYDC protection and benefits prescribed under this Agreement, 
shall at the expiration of their protective periods under this 
Agreement, be entitled to the remaining /ears of other protection 
and benefits under such other applicable protective agreements, 
provided they thereafter continue to maintain their 
responsibilities and obligations under the protective agreements 
and arrangeoients. 
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ARTICLE VIII 
GENERAL 

A. TERMINOLOGY 

The provisions of this Agreement shall b« .*PPli«f 
a l l employee: Sobered by S^l^Sir^JtSlnT'o "Ih^sr^^^^ hLidl^^; 
e%^::^t S i S ^ s e ^ I L e J ^ h e r r r S S i f ^ ^ ^ ^ ^ ^ qualification 
exists. 

B. ENACTMENT 

This Agreement sk^a^ I ^ J - S " * " 
made consistent with the provisions of NYDC. 

and is 
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Signed at Omaha, Nebraska, this day of 

1995. 

FOR TBE ORGANIZATION: FOR t m CARRIER: 

B. 13. MacArthur 
General Chairman, BLE 

W. s. Hinckley 
(^neral Director - Labor Relations 
Operating South 

D. E. Penning L. A. Lambert 
General Chairman, BLE/UP/MPUL (General Director - Labor Relations 

Operating West 

M. A. Young R. D. Meredith 
General Chairman, BLE/UP/UPED General Director 

Employee Relations Planning 

R. E. Deem 
Vice President, BLE 

J. M. Raaz 
AVP - Labor Relations 
Operating CNW 
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APPLICATION FORM Attachment "A' 

ENGINEER RELOCATION PROGRAM 
REQUEST FOR RELOCATION BENEFIT• 

In accordance with the terms and conditions set forth in the 
CNW/UP/MP/BLE la^lementing Agreement, I hereby: 

(Check One Option) 
Option No. 1 Relocation benefits provided under NYDC. 

Option Na. 2 Owns home or i s iuu!'er contract to 
purchase a home as of August 1, 1995. Pa3rment of 
relocation allowance in a lump sum of $20,000. 

Option No. 3 Renter as of August 1, 1995. Payment of 
relocation allowance in a lump sum of $8,000. 

I acknowledge and understand the terms and conditions 
associated with the relocation benefits. 

PLEASE PRINT 

FULL 
NAME 

SOCIAL SECURITY 
NUMBER 

SENIORITY 
DATE 

CURRENT 
POSITION AND 
LOCATION 

NEW POSITION AND 
LOCATION 

CURRENT HOME 
ADDRESS 

NEW HOME 
ADDRESS_ 

PHONE NUMBER 

SIGNATURE.̂  D̂ATE, 
MAIL/FAX TO: 
JOE CVETAS 
Union Pacific Railroad 
Room 332, 1416 Dodge Street 
Omaha, NE 68179 
Fax Number (402)271-2077 
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Attachment "B" 

SEPARATION ALLOWANCE PROGRAM 

Section 1 - Separation Allowance 

* This program provides th« following separation allowance: 

Amount $85,000.00 
* All payments made pursuant to this offcing axil be siibject 

to a l l applicable Federal, State, and Railroad Retirement 
taxes. 

* Accepted applican':s w i l l also be compensated for > jy eamed 
or unused vacation remaining in 1995, and for any eamed 
vacation for 1996. Accepted applicants must, upon receipt 
of lump-sum payments or f i r s t monthly installments, submit 
to Carrier a proper tiaieslip, with a photocopy of their 
signed release/resignation form attached, requesting payment 
for a l l vacation condensation due. 

* Applicants must choose one of the following three payment 

options: 

(1) Separation allowance paid 1^ one-tiaw lump-sum payment. 

- or -
(2) Separation allowance paid in equal monthly payments for 

up to twelve (12) months. 

- or -

(3) Separation allowance paid in equal monthly payments for 
up to twenty-four (24) months for employees eligible to 
retire within two (2) years under the provisions of the 
Railroad Retirement Act. 

- or -
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NOTE: All health and welfare benefits for those 
employees selecting payment option (2) or (3) 
above, will be continued durir.7 the period the 
monthly installments are in effr.ct. However, in 
the event of the death of an employee receiving 
monthly payments under Option (Zi or (3) of this 
offer, the ea^jloyee's estate shall be promptly 
paid a l l remailing separation allowances monies 
and a l l health and welfare benefits shall 
terminate. 
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Attachment "B" (Continued) 

Section 2 - Aoplication Period/Procedure^ 

* The Carrier will receive applications for this offering for 
a period of not more than ten (10) days. 

* Applications may be mailed U.S. Mail or sent via tee-fax 
(Fax number:(402) 271- 2077). Applications postmarked/faxed 
beyond the ten (10) day period w i l l not be accepted. 

Section 3 - E l i g i b i l i t y Reguirements 

* Employees who are inactive, in disabled status, on leave of 
absence account of medical or other such conditions, or have 
terminated their service rights in conjunction with a 
personal injury settlement are not eligible for this 
separation allowance. 

* Enployees employed by subsidiary coapanies, AmtraX or as 
Company officials are ineligible. 

* Eoqployees must be actively em^iloyed and mrklnj as an 
engineer. 

Section 4 - Release Date 

* Applicants will be required to continue working during the 
period between their application for separation and 
tender/receipt of their separation allowance as determined 
by the Carrier. 
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APPLICATION FORM Attachment "B" (Continued) 

ENGINEER SEPARATION ALLOWANCE PROGRAM 
REQUEST FOR SEPARATION ALLOWAK""-

In accordance with the terms and condiclcns set forth in 
Attachment "B" of the UP/ONWI/BLE Merger Implementing Agreement, 
I hereby: 

(Check One Option) 
Payment Option No. 1 (lump sum) 

Payment (^tion No. 2 
Payment of separation allowance in . 
installments (not to exceed 12 months) 

Payment Option No. 3 
Payment of separation allowance in 

monthly 

monthly 
installments (not to exceed 24 months or until reaching 
age 62 whichever occurs f i r s t for employees eligible to 
retire within two (2) years. 

I acknowledge and understand the terms and conditions 
associated with this separation offering and that the amount of 
my separation allowance w i l l be subject to a l l applicable 
withholdings, deductions and adjustments set forth in the 
conditions described in Attachment "B". 

PLEASE PRINT 

FULL 
NAME 

SOCIAL SECURITY 
NUMBi-J 

SENIORITY 
DATE 

POSITION AND 
LOCATION 

CURRENT HOME 
ADDRESS 

PHONE NUMBER 

SIGNATURE 

_BIRTHDATE. 

DATE 

MAIL FAX TO: 
JOE CVETAS 
Union Pacific Railroad 
Room 332,1416 Dodge Street 
Omaha, NE 68179 
Fax Number (402) 271-2077 
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APPENDIX XT 

MERGER IMPLEMENTING 
AGREEMENT 

between the 

UNION PACIFIC/M'SSOURI PACIRC RAILROAD COMPANY 
CHICAGO AND NORTH WESTERN RAILWAY COMPANY 

and the 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS 

.« ci«a««» rw ĉet rio 32123 tha Irtarstata Cocnmoroa Commisskxi (ICC) approved 

modify pretransitkx) labor arrangements to « extent necessary oouiin u 

rr IS AGREED: 

a n S o n S foroM that ara necessary to make the merged Camf ofwa» 
S S T a T a system, the folto^ »«iiority con«)lklations w.11 t)e mada. 

A St t Missouri 

1 (a) The CNW emptoyaesassigried to CNW yard a s s i g n ^ 
t̂odisô . Illinois, on Saptambarl. 1 9 9 5 . b e 

t)ottom of Missouri Padfte (MP) Merged Roster No. l a n d ^ 
have prior rights to ttie former CNW " i g ^ ^S^^CNW 
assignments at Madison. ShouW th^a fcrrr^ 
assignments ba abolished a »ri»olidatad wrtho^ 
assiSnmants. ttie formar CNW ^ ^ " ^ ^ ^ l ^ ^ ^ ^ 
riahts. Any newly established assignment will not basuDfaci 
topriorrights. Tha Carriar will not be required to assunaarv 
additional costs in ttie application of ttie pnor n j t t 
requirement, indudmg not having toi-Jipn^ 
employees at ttie overtime rate of pay when non-pnor ngwi 
employees are available at ttie straight time rate of pay. 

Botti MP ertvtoyees and tbmiar CNW employees mâ  
^ g n L V r t T ^ by Merged R^er No. 1 ^ 
r^signments protected by ttie MP SLLoui. extra boart̂  Afl 

. 11/27/95 
- 1 -

(b) 
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employees and all assignments will wortt under the MP 
Agreement all in accordance witti tt» e 'iployees* seniority on 
Merged Ro*ter No. 1, subject to i ior rights. 

NOTE. Pria rights w«l not apply to assignments on nor 
operation of ttie MP Merged Roster #1 extra board at 
Sl Louis. 

2. (•) The CNW employee(8) assigned to ttie Monterey Mina 
assignment on September 1. 1995. will bf Pl«*^on ttie 
bottom of ttie Chicago and Eastem Illinoit (C&EI) road rost* 
at St Louis and will have prior rights to ttie Monterey Mine 
assionmert. if reguiariy assigned. Should ttiis assignment be 
^ s h e d or consolidated vwtti ottier C&EI assignments. tt>e 
former CNW «tptoyee(s) will have no prior rights. Ary newty 
establishad aasigrwrtanlwai not be subject to pn« nghts. The 
Carrier wili not bi, required to assume any 
the application of ttie prior rights requirement, including not 
having to use ttie pria rights employee at ttie overttttj r ^ ^ 
pay when a non̂ )rior rights emptoyee it available at ttie 
straight time rate of pay. 

(b) Botti C&EI and ttie fomier CNW employee may wort( the 
Monterey Mine Assignment, rnay work all assignmanit coverefl 
by ttie C&EI road roster and may worti all attignmentt 
protected by ttie C&EI extra board at SL Louit. Allemptoyeet 
and all assignments will woric iiider ttie C&EI Agreemart 
accorda»^ witti ttie employees' seniority on ttie caEl roaa 
roster at St Louis, subject to pria righta. 

NOTE Prior rights win not apply to attignmentt on nor 
operation of ttie C&EI extra board at St Louit. 

3. (•) The number of emptoyeet attigned to r ^ ^ V j ^ f l ^ i i 
IUinoit.to St Louit (in ttvoug^ifreigW only, axdodirypo^ 
ptertoperationt)onSeptenri)er1.1995. WiM b e t t a i ^ w ^ 
^Louit and will be placed on ttie bottom of ttie C&EI road 
rotter at St Louit and will have prtor rightetoa 
ttvee positiont inttie newSt L o u « r l ^ ^ 
DOoL Any newly ettaWithed attignmentt will not be tubjert 
ioprior rightt. The Carrier wW not be j T ^ ^ ^ J ^ 
additional costt in ttie applicahon ^ ^ ^ 
requiremert. inducfing ttie use of a prior rigr^t employee at ttie 
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overtime rate of pay when a non-prior rights employee is 
available at the straight time rate of pay. 

(b) Botti C&EI employees and former CNW employees may woric 
all assignments in ttie new St Louis to Chicago/Soutti P̂ kin 
Pod. may woric all assignments protected by ttie C&EI road 
roster(inc!uding ttie Montoey Mine assignment) and may woric 
all assignments protected by ttie St. Louis extra board 
(including ttie Monterey Mine assignment). All employees and 
all assignments will woric under ttie C&EI Agreement all in 
accortance witti ttie employees'seniority on ttie C&EI rotter 
at St Louis. sul)iect to prior rights. 

NOTE: Pria rigWsvwTI not apply to assignments on nor 
operation of tt-ie C&EI extra board at St Louit. 

• Kansas Citv. Missouri 

1. (a) The CNW employees assigned to CNW yart assignmentt at 
Kansas City on September 1. 1995. will be placed on ttie 
bottom of MP Merged Roster No. 2A and Merged Rotter 28 
and vMll have pria lighli to ttie fonner CNW yart assignmentt. 
Should ttiose fomer CNW attignmentt be "bolithed or 
consolidated wrth other MP assignmentt. ttiote fomier CNW 
employees will have no pria rightt. Any newly ettablithed 
assignments will not be subject to pria righto. The Carrier will 
not be required to assi*ne additional costs in ttie application 
of ttie pria rights requirement including ttie ute of a pria 
rights employee at ttie overtime rate of pay when a non-pna 
nghts employee is available at ttie sttaight time rate of pay. 

(b) 
Botti MP ernptoyees and fbrniar CNW errployees inay woric all 
assignments covered by Merged Rottert 2A and 28 and nwy 
^ afl assignrnents protected by ttie Merged Rotter 2A and 
Merged Roster 2B extta boardt. An emptoyeet and aD 
assignmentt will woric und* ttie MP Agreement aD in 
iB̂ -̂ffffiiOTea witti ttie emptoyeet* tentority on Merged Rottart 
2A and 2B. tubjed to pria rigWt. 

NOTE: Thete pria rightt wlU not be applicable to 
assignmentt on na operation of ttie two MP extra 
boards at Kansas City. 
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(a) The number of CNW emptoyew assigned to roaaa^ic» ^rk 
between Kansas City and Des Moines (ttirough freight only 
excluding extra boart) oi September 1.1995, and who are 
headquartered at Des Moines, will be transferred to Kansas 
City Ihose CNW employees, as well as ttie CNW emptoyees 
currently assigned to wolc between »<J^« îty and Des 
Moines headquartered at Kansas City " l ^ * ^ CNW 
employees oi ttie CNW extra boart at Kansas City, will all be 
plaMd on ttie bottom of the MP Merged Renter 2A and MP 
Meraed Rosta 2B »id will riave pria rightt to ttieir percentage 
in ttwnew K»isas City to Omaha Metto Canptex (OMC)rt^ 
Moines Dool The perwmtage will be as follows: 50% fa 
M^ged F^ter 2B and 5C)% for ttie famer CNW employeer 
The^eroentage fa ttie fc/mer CNW employees need not be 
mairiSned as ttiose err̂ Jtoyees attrite a are unavailabte. Any 
newly establisheŝ  assignmentt will not be subject to pnor 
" S S ^ C a r r i e r will not be required to assume addrtjonal 
costt in ttie applicatiai of ttie pria rightt 
including ttie use of a pria rightt emptoyee ttie overtirne 
ISeTpay when a nai^iria rightt emptoy^ 
ttie sttaight time rate of pay. 

NOTE: These pria rightt will not be -PPlic]^ ^ 
assignmentt on na operaUon of ttie two MP extra 
boards at Kansas City. 

Botti MP emptoyees and fomia CNW emptoy^^ 
assignmentt in ttie Kansas City to OMCA)« 1 ^ POOl. may 
v^a l l assignmentt protected by Merged ^ f > ^ ^ J ^ ' ^ 
Merged Roster 2B may woric all »« '9™'^^?**! f f?°^ 
Merged Roster No.2A and Merged Rotter 23 «lra boarAj-
All employeet and all atsignmentt will wcnc under ttie MP 
Agreerrint an in aa»rtana witti ttte emplgre^^ 
Merged Roster No. 2A and Merged Rotter 2D, tiAjec^ 

rightt. 

C. Chifflgo IlimoiftOomptex 
1 A new coisolidated Chicago Temiinal Canplex (CTC) teni«^ 

boart assignments headquartived wittiin ttie CTC. Tt* CTC • 

defined in Article III. 

(b) 
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2. The new CTC seniority roster will consist of ttie following employees: 

(a) All C&EI employees wortcing in Chicago on September 1. 
1995: 

(b) All CNW employees on ttie Chicago Freight Temiinal #7 
Roster, 

(c) The number of CNW Eastem #1 employees wortcing in 
Chicago on September 1.1995; and. 

(d) The number of CNW Northeastem #2 employees wortcing in 
Chicago on Septemba 1.1995. 

NOTE 1: •Wortcing in Chicago' is defined as holding an 
assigfweni(non-ttirough freight yart. a extra bcwd) 
witti an on-duty point vwttiin ttie territory of ttie new CTC 
as defmed in Artide III. 

N0TE2: One Eastenrvl extta boart emptoyee for each 
four Eastem-1 employees ttwisferred to \tm CTC and 
oneNortheastenv2 axtta boart employee for eaj^four 
Northeastem-2 employees ttantferred to ttie CTC will 
alsc be ttwisferred to ttia new CTC rosta. 

3. (a) Errployees ideml^ in Paragraph 2. above, will be placed on 
ttie CTC senkxity roster in ttie following manner. 

(1) Employees identtfies in 2(a). (c) and (d). above. wiH be 
dovettutod based vpon ttie employees's engine sennce 
date If ttiit prooett retuitt In cinptoyeet having 
identicat tentorily dates, tsniortty be detennined by 
ttie enployees's sennce date. 

(2) The doveteited litt in (1). above, win be Pl«5^ 
bottom of ttie CNW Chioflo F»»fl« Tenninal #7 Rotter 
creating ttie new CTC rotter. 

(b) 
Each enptoyee ptooed on ttie new CTC roeter win be provided 
pria rightt to ttieir famer wok now induded ir. CTC. 
Current attignmentt retained in ttie new CTC wiU nrt be 
rebulletined. Should any fbmiar assignmentt tubtequentty be 
abolished a consolidBted witti ottier CTC assignmentt. ttiera 
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will be no pria rightt to ttiose assignmentt. Any newly 
I S L V s ^ ^ l L g r ^ ^ n r K i ^ 
Carrier will not be required to assume ^ ^ ^ " ^ l ^ ^ ^ 
applicatiai of Oie pria rightt requirement '"f*"*"*^ 
r j p r nghte emptoyee at ttie overtime iBtedp^ 
Diiorighte employee is available at ttie sttaight time rate of 
^ iSe new CTC^eniaity roster will indicate pna nghtt m 
ttie following manner 

NOTE Pria rightt WiH not apply to assignmentt on na 
operation of ttie CTC extta boart. 

r̂ ^̂ MPI F f'"'••"^ roster only h« f»vo oeoole on it): 
Prior RigWt to v^ch Assignmentt 

North-

Name 
Rotter 

Ranking 
Chicago 
Freight 

TenninaWrr 
Eastem#1 Eattem#2 C&El 

(c) All employees placed on ttie CTC rosta may wockaM 
- assiSnrSerJts proSeded by ttie new ^-^^^J^^^J^ 

all assignmentt proteded by ttie new CTC • ^ I ' S f ^ J w 
emptoyees and - " " f ' ^ ^ J ^ ^ J S ^ Agreement an in accordance witti ttie employee t tenioniy on 
the new CTC roster, subjed to pria rightt. 

(d) New employees hired "^^ P»!?? ^ " J ^ l S ^ 
* tubsequenttottieadoptiaidttteCTCiMn^b^ 

S5wo7tedive bargaining •fl'«*:»^vS^^^ 
rightt to any assignmentt wittiin ttie CTCjwin h ^ no n ^ 
S ^ y CNW Eastern #1. CNW N o r t h ^ 

KtiginenteouttidedttteCTC:^ 

assignmentt headquartered wittwi Ihe CTC. 
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D. Omaha 

1 UP/BLE Roster #1 will be expanded to proted all assignmentt 
headquartered wittiin ttie Omaha Metro Complex (OMC) a which 
have the OMC as ttie source of supply. T!ie OMC is defined m 
Artide III. 

2. The new UP/BLE Merged Rotter #1 will contitt of ttie fdtowing 
employeet: 

(a) All UP emptoyees on ttie current UP/BLE #1; 

(b) All CNW ecTploye ss assigned to woric between ttK uMC and 
Worthington. Minr esote (induding assignmentt at Sioux City, 
Iowa; Sergeant Bluff. Iowa; and Dalcote City. Iowa) on 
Septemba 1.1995; 

NOTE -Assigned to woric between Worthington. 
Minnesote and ttie OMC" it defined »J^^jJpB 
assignment (ttvough freight non-ttirough freigw. yard 
a extta) witti an o n ^ point wittiin ttia temtory 
between Worthington and ttie OMC. 

(c) All CNW enployees wortcing an attignment headquartered 
wittiin ttie OMC on Septemba 1.1995; 

NOTE 1: 'Wortcing an attignment headquartered 
wittiin ttie OMC" is defined as holdmg an attignment 
(non-ttirough freight yart a extta board) witti an on-
duty point vwttiin ttie territory of ttie OMC. 

NOTE 2; "Wortcing an attignment hssviquartartd 
wittiin ttia OMC" it alto defined at ttie CNW 
attignmentt wortcing to Nortok. Nebratto. from 
Fremont NebratKa. and tt* CNW attignment at 
NafoOc 

(d) The nurPa of CNW emptoyeet attigned to wortc on ttie eatt-
wett main line between ttte OMC and Clinton, towa. ai 
Septcimba 1.1995. 

NOTEI: 'Attigned to wortc on ttte eaat - watt main 
few between Ctenai and ttte OMC It defmed aa those 
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3. 

cnwble2.rtm 

through freight assignmentt wrth 
Boone Iowa, as ttie pre-implementetion home termina 
and witti eittier Boone, Clintoi, Fremont or Counal 
Bluffs as ttie pre-implementetion away-fronvhome 
temiinal. Prwmplementetion extra boart assignmentt 
at Clinton and pre-irfptementetion bcjart 
assignmentt at Boone are also induded si ttiis 
definrtion. 

NOTE 2 One extta boart employee from ttie Boone 
extra boart fa each ttiree Boone ttirough freigW 
S S c e ' ^ . o y e e s t r a r ^ t o UP/BLE Merged 
Roster #1 will also be ttantferreC. to UP/BLE Merged 
Roster #1. 

NOTE 3: One extta boart employee from ttie Clinton 

extra boart for ^ J T ^ ^ T i i ^ ^ 
srvice enployees transferred to UP/BL| 
^ # 1 WUl i o be ttantferred to UP/BLE Roster #1. 

(a) EmptoyeesidaitlfiedinParaB-aph2. above will be plwtdon 
ttSneJTuP/BLE Merged Rostafi in ttte following manna. 

(1) Emptoyees idoitifies in 2(b). (c) and (d). abo>̂ . will^ 
doveteiled based ai ttte c.nrloyee's engine sav« 
date. If ttiis process retuht in employees naving 
identical santority dates, soitority will be detemimed by 
ttw employee's Company tenrioe date. 

(2) The doveteited litt in (1). above, win be pteced on ttte 
bottom of ttte UP/BLE Rotta #1. 

NOTE E " V t o y ^ » V t f » d o ^ ^ 

OMC in accordance witti operational neeot. 

#M F«ehanotovee ptooed on ttte new UP/BLE Merged Rotta #1 

^ i d e d pria rightt. " " " ^ S f Z i S ^ t l l ^ s ^ 
ooeratiait estoblished m aoxirdance witti Artde «";̂ Sedwi 

(1). but pria rightt win not •PPj^toajjHJwno^ 
o^noi^SlaiofttteUPexttaboarttatttteOMC. Should 
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any former CNW assignment be abolished a consolidated 
witti UP assignmentt, ttie former CNW employees will have no 
pria rightt to ttiose assignmentt. Any newly established 
assignmentt vwll not be subjed to pria rightt; howeva. 
addrtions to pool freight service shall not be considered "newly 
established assignmentt" as used in ttiis sentence. The 
Carrier will not be requirea to assume addrtional costt in ttie 
application of ttie pria rightt requirement, induding ttte use of 
a pria rightt employee at ttte overtime rate of pay when a non-
pria rightt employee is availabte at ttte sttaight time rate of 
pay. The UP/BLE Merged Rosta #1 seniority rosta will 
indicate pria rightt in ttte following manner 

EXAMPLE (assumes only five peopte on ttte rosta): 

Prior Rightt to which Aatlgr*menta 

Name 
Rotter 

Ranking 
UP/BLE 

Ro8ter#1 
CNW with­

in OMC 
CNW-
OMC to 

Worthton 

CNW 
Eatt/Weat 
Main Una 

Brown, J. #1 X 

Green. S #2 X 

Black, C. #3 X 

White. P #4 X 

Blue. R. #5 X 

(c) All em .̂.oyees placed on ttte UP/BLE Merged Rosta #1 may 
wortc all assignmentt (regular a extta) proteded by ttte new 
rosta. All emptoyees and an assignmentt win wortc unda ttte 
UPA^wnert inaooortancewittittteempioyee't tentority on 
ttte new rotta, tubjed to pria rightt. 

(d) New enployees hirsd and ptooed on ttte new UP/BLE Merged 
Roetatl subsequent to ttte adoptton of ttiit agreement wBI be 
govemed by ttte UP Agreement, but will have no pria rightt to 
aiy assignment proteded by ttte new roster, will rank betow all 
pria rightt emptoyees on ttte rotta and will have tentonty 
rightt to all assignmentt proteded by ttte new rotta. 
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(a) 

(b) 

The expanded UP/BLE Merged Roster #1 enable ttie 
Can-ier to address necessary operational effiaenaes and 
economies in ttie territory and on ttte following ttadcage: ttte 
existing UP/BLE Seniority Disttid #1; ttte OMC as defined in 
Vtide III ttte east-west main line from ttie OMC to Clinton, 
including the ttadcage from Des Moines to Mason City; and ttie 
north-soutti main line from ttte OMC to Worthington. 
Minnesote, induding ttte ttackage to Dakota Crty. 

The indusion of ttie ttackage OMC to Clinton and ttte tiackage 
Des Moines to Mason Crty will not predude ottier seniority 
disti-ids from perfoming service on ttwt tiackage. 

I 

2. 

A new CNW Midwest sentority disttid will be created to address 
necessary operational effidendes and economies on ttte fdtowmg 
lines: Masai Crty. Iowa, to Butterfteld. Iowa; > y " « ^ - J ^ , ^ 
Briceland. Iowa; Harttey. towa. to ^ ^ ^ ^ J ^ ' J ^ ^ ' Z ^ 
Iowa to Eagte Grove. Iowa; Burt. towa. to GoldfteW. towa; Forest 
City 'towa to Belmonĉ . 'owa; Kanawha, towa. to Belmond. owe. 
Oowt lo v̂ . to Cterion. Iowa. Mason Crty. Iowa, to Somas, towa; 
Eagte Grove. Iowa, to Ames. Iowa; Ellsworth, towa. ̂  Jw^fl. to^ 
Mallart. Iowa, to Grenti Jundiai. Iowa. Albot ^ ' ^ ^ 
Iowa; Royal. Iowa, to Laurois. Iowa; CoMer. 
Iowa; towa Faltt. towa. to Alden. Iowa; Oelwem. towa^ to WatiMtoo. 
towa; Marshalltown. Iowa, to Steamboat Rock, towa; Marshalltown. 
Iowa to Powovilte, Iowa; Marshalltown. towa, to Alb«^ ^ 
H a m ^ towa, to Sheffteld. towa; D^Moinat.tow^ toYateJo^ 
Des Moines. Iowa, to Woolwart. towa; and •Jomet. to 
Bcndurant Iowa. Inaddrtion. tradcage from Det Manet to Maton 
City and ttadcage from Grand Junction to Clinton tt induded m ttte 
new M» Jwest seniority disttid. 

The new Midwest Seniority Disttid wiU a)ntitt of ttte following 
enployeet: 

(rt) Tiie nurnba of CNW Soutttem #3 emptoyeet wortcing inttte 
MiciwestterrttoryaiSeptanbal. 1995(te«ttiMi^^ 
to cttter disttictt in eccordanoe wrth ttitt Agreemeni), 
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(b) The number of CNW Cemral #5 employees wortcing in ttte 
Midwest territoty on Septemba 1.1995 (test ttiose transferred 
to ottter disttids in accordance wrth ttiis Agreement). 

NOTE: 'Wortcing in ttte Midwest temtory" is defined as 
holding an assignment (ttvough freight non-through 
freight yart a extta board) witti an on-duty point wrthin 
ttie temtory of ttte new Midwest teniority ditttict 

3. (a) Errployees identified in Paragraph 2. above, will be placed on 
ttte new Midwest seniority rosta based upon ttte emptoyee's 
engine sennce seniority dste. If ttiit procett resuitt in 
emptoyees having identical seniority dates, seniority ranking 
will be detemiined by ttte employees' Company s e n ^ dates. 

(b) All enployees piaoed on ttte new Mî vest teniority roster may 
wortc all assignmentt (reguter a exttn) proteded by ttte 
Midwest rosta. All enployees and all assignmentt win woric 
unda ttte CNW (proper) Agreement 

4. The inclusion of ttte ttackage Grand Junction to Clinton and Det 
Moines to Mason Crty will not predude ottter seniority ditttidt from 
performing service on ttiat trackage. 

F. Seniority and Serviee Rights 

The following will apply to emptoyees ttansf»ring from CNW to UP (Sedtont 
A B and D of ttiis Artide 1) and to emptoyees frantfening from UP to CNW 
(Sedion C of ttiis Artide 1): \ 

(a) /Ml engine tervioe sentority with ttte employees' original 
railroad win be eliminated; 

(b) Sonority witti ttte employeet' new raittoad wiH be etttbiithed 
in aocortanse wrth ttte provteiont of ttiit Artide t; andi 

(c) The employeet will be tteated for vacation, antty rMatand 
payment of arblttwiet at ttiough all their time In engna 
tervioe on ttteir original railroad had been pertbrmed ai their 
new railroad 

(d) Enployees witti ttBin seortce sentority on ttteir original raaroad 
win forfeit ttiat sentority. Train tervioe on tt» employees'new 
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railroad vwll be established eittter following ttie same retetive 
standing as on the original railroad a as provided fa in ttte 
IffU National Agreement. 

NOTE Subparagraph (d) is contingent upon ttte 
imptementing agreement fa ttte ottter operating craft 
organization. 

(a) The seniority consolidations provided fa in ttiis Artide 1 will 
result in ttte elimination of CNW Souttiem #3 seniority distriA 
CNW Freight Tominal #7 aid ttte C&EI Chicago Yard 
Mntority distrids will also be eliminated and made PJrtof the 
newCTC seniority disttid. The UP/BLE Soitonty Distttet#1 
wnTalso be eliminated and will becone ttte basis fa ttte new 
UP/BLE Merged Rosta #1 seniority disttid. 

(f) 
CNW enployees ptooed on ttte botton of e C&EI a MP rotter 
undaSedionsAandBofttiis Artidii 1 win bepteosdonttte 
rosta in ttte same seniority orda tttey held on ttte CNW. 

(0) After ttte mrtial ptecoTtent on a new rotta in 
ttte procedures set forth in Arttete V. betow. no 
employees hired pria to ttte date of ttiis Agreemeni win tte 
pemirtted to ptece on anottter rosta under ttte provisions of 
ttiis /Vgreement 

II N̂ ŵ Operatlont 

A. The following new operations may be implemented in accordance wrth ttte 
provisions set fortti in ttiis Artide Ik 

1 Unda ttte UP Aweemo* witti ttte OMC as ttte home tenrunaL OMC-

' c I l r t ^ O M C - B S o t e ^ ^ 
0MC4totai Crty. OMC- Worthington, O j ^ 
Sergeat Bluff. OMC^orthPtette. OMC-Grand tetend (mduding ttte 
-picker pool) and OMC-Marytvilte. 

NOTE The cunent North Platte r̂amont ari North Platta-
Coundl Bluffs douWeheaded intortivteional poote wiD oeate 
operatiate (wrth ttte understanding ttiwe poote w be wj-
SiblishedbyttteCarria)whai replaced by an OMC-North 
Platte and North Platte-OMC operatioa 
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2. Unda ttie UP Agreement wrth Boone as tt^ home terminal: Boone-
Clinton. 

3. Under ttte MP Agreement witti Kansas Crty as ttte home temiinal: 
Kansas Crty-OMC/Des Moines. 

NOTE: This will be a single pool witti artemative destinations 
(see Artide 1, Section B3). 

4. Unda ttte C&Ei Agreement wrth St. Lt>uis as ttio home tenninal: St 
Louis - Chicago/Soutti Pekin. 

NOTE 1: This will be a singte pool wrth altemative 
destinations (see Artide 1. Sedion A3). 

NOTE 2: The current St. Louis-Chicago operation is a 
guaranteed pod. The guarantee and outset adjusttnentt fa 
ttie new pool operation will be paid and adjusted in 
accordance wrth Stoe Letta #1 of ttte Vilte Grove 
Intertivisional Run Aiirtration Agreement 

8. On ttte territory covered by ttte CNW Agreement 

(a) Twin Crties (home tenninal) to Worthington (fa terminal); 

(b) Any Midwest Seniority Dtettid location to any ottter Midwest 
Seniority Disttid tocation; 

(c) Waukegan (home temiinal) to Clinton (fa tenninal) wrth 
Waiicegan as ttw on-duty point/off-duty point and ttwsported 
to/from ttie powa ptentt at Waukegan and Pteasanl >airie; 

NOTE: Emptoyees v«xking in ttte Waukegan-Clinton 
pool freight service win be from botti CNW Eattem #1 
and CNW Northeastem #2. The equalization fa ttte 
pool win be 71% for Eastem #1 and 29% fa 
Northoastem#2. Eittter road extra boart may be used 
to f.!i any vacancy in ttte pool a to potam hoot of 
service reltef. 

w Soutti Pekin (home tenninal) to Clinton; and, 

(•) 
Chicago (CTC) (home tenninal) to Clmton/Soutti Pekin. 
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NOTE: This will be a singte pool witti altemative 
destinations. 

B. The temis and coidrtiois of ttte new operatiois set forth in Sediai A 
above, are as follows: 

1 

7. 

cnwble2.rdm 

o,m Thm mites oaid shall be ttte adual miles am.. Adual 

chart found in Attachment A 

Ra«ie Dav/Rata of Pay - The provisions of ttte November 7.1991. 
S S S T ^ J ^ (BLE) win apply, to indude applicaote oitty 
rates. 

Awart (BLE). 

M.al Allowoice and ̂ ^ ^ ' J f ^ ^ ! ^ y ^ ^ 
eaoute wiH be govaned by Se^oi 2(^JjdSsdiai (2K̂ ^ 
iY -* the Mav 19. 1986. National Art)rtration Awaro VDLCJ. •» 
L^nd^ITby^ NovenPa7.1991. Imptemaiting Agreonoit 

Suttabte Lalging- Suftabte todging wiH be P ^ ^ . a o ^ o i c e wSi applicabte agreonoitt as tooittfted m 

HeW-awav-from îone temiinal time win be up to a maxir^ 

|S^WlIStty^(24)^ 
sixteen (16) hours. 

pnnt bowl pro«»on» fcr pl««««m!j2»^ 

HAHT paymoit far tttel operatioi win axitmue to apply. 

calted. 

11/27/95 
14-

183 



N0TE2 Hon B2,above,wiHreftedttieCNWreteofpayfa 
oparatiois govemed by ttte CNW Agreemoit 

Woric trains tocal and road swrtdter senrice may be establishedto operate 
! ! ? i S ^ ^ c t e a to operate fron any location to oiy ottte. lotetion 
m tumarouno service w IUVK^'-W • chmiiri this service tte 

be cost neuttal to ttte Carrier. 

i S S ^ ^ S ; ^ t C o v i t i a i s Of an natiotel agreemoitt. 

unTP -Anvwherevwttiin ttte temiinar it defined to indude ttte CTC 

S f c S ^ S t e S S t t T s t La«. K ^ 

1 Tumoound senrioeWourt of Sa-v>ioe relief for the new opaatiate 
listed in Sedioi A above, may be pofomted « follows. 

(a) Whoi oews are heeding towad ttte hone temiinal. ttte 
protecting extta boart may be used. 

(bi When oews are heading towart ttte fa ten]™*'^*^ • J J 
boart at tttet tominal. if availabte. may be ^ f ; ^ j ; \ ^ 
diredton out of ttte extta bood point The firttKiut awaŷ rom-
home tominal aew atto may be used. 

NOTEI: Crews used for ttiit tervia.v^iett^^ 
in ttte pcd. may be used fa muttipte dogcatenea 
during a tt)ur of duty. 

N0TE2: Whoitttefirtt-outaway-from^iometoiT^ 
crew oimptetet ttite tovtoe. ttte ajwma^ 
eitho a ttirough ttain a for addrtKinal tawound 
aervtoeAfourt of Sovtoe reltef. > ^ 
oontecuttve tumaround tervicemours of Service reitet 
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F. 1. 

jobs will be placed first out after rest fa e ttirough train 
or deadheaded back to ttte home tenninal. 

Nottiing in ttiis Sedion E preventt ttte use of ottter employees to 
perfomi woric cunentiy permitted by ottter agre;;:'nentt, induding. but 
not iimrted to, yod crews performing hours of senrice reltef wrthin ttte 
road^art zone, ID crews performing sovioe and deadheads between 
tenninals, ttavefing swrtch engines (TSEs) handling ttains wrthin ttieir 
zones and using an employee from a following train to wortc a 
preceding tinia 

The new operations listed in Sedion A above, may be imptemented 
separately, in groups or odledively. upon five (5) days' notice by ttte 
Camer to ttie involved GeneTa\ Chaimiaa 

The new operations listed in Sedion A above, may be ron by ttte 
Camer in pool service, extta service a any ottter type of service 
necessary to meet ttte demands of ttve senrice and/a to meet 
customer requirementt. 

111. Tenminals/Complexes 

I he following temiinal and complex consolidations will be implemented on 
'iie Imptementation Date of ttiis >\greement in aooordanoB wtth ttte provisions 

set forth in ttiis Artide III: 

1. Kansas Crty 
(a) The existing switching lim.tt at Kansas Crty will now indude 

ttie CNW rail line to CNW Mite Post 500.3. 

(b) All road crews (MP. indudmg fbnna CNW. and UP) may 
raoeive/teave ttteir ttains at any location wrthin ttte boundaries 
of ttte new Kansas Ctty Contdidatad temma! and may 
pofonn woric anywhere wrthin ttiote boundariet TheCanter 
wfll designate ttte on/off duty point(t) for road crvwt. 

(c) All yart assignmentt in ttte new contolidated Kantat Ctty 
tenninal will be govemed by ttte MP Agreement and manned 
by MP employees from MP Mwged Rotta 2. tut)jed to ttte 
pria rightt requirement of Artide I. 
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NOTE m t pi-nMon will not allw cu;r»^ 
iquity/wnionW .lloe*ion for UP S«»onty D,«r« #9 
employees. 

,Â  All rail lines yards oid/a sidmgs wrthin ttte new consolidated 
^ S L ^ ^ C i n a l win be cateideroi a s ^ ^ 
^ I ^ L ^ Wo and out of Kansas Crty. All crev« willbe 

i^om an pomissibte road/yart 
i S n g e rulS oe not applicabte fa intta-coner moves 
wrthin ttte consolidated tenninal. 

2. St Louit 

(a) The existing swrtdiinglimrts at Loute win now indude ttte 

^ ^ S w r e i l line to CK W Mite Pott 144. 
(b) All road oews (MP Old C&EI. indudir ig^^ 
^ ' ttteir ttains at any tocattonvwttim ttte boimdWM 

Srortc anywhae wrthin « > « ^ ^ < K J ^ Cona win 
designate ttte on/off duty poml(s) for road crews. 

All yert assignmortt in ttte new contoltortsd StJ^o^ 
SLJ^aTwiH iSgovonoi by ^ ^ ^ i S T ^ ^ S ^ ^ 
tyMP employees fron MP Merged Rotter #1. tubjed to ttte 
pria rightt requirement of Artide I 

(d) All rail lines, yods oid/a tidings wrthin 
StT^ist i in^winbeamtida^ 
wortcing in. into Old out of St Louit. A « a e ^ 
! ^ H 2 d te oerfdmi an pemuttibte road/yart movet. 

i rS !?ngerukS^no^ 
wrthin ttte contolidated tenninal. 

(c) 

1. 
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the C&EI) to Griffrth. ttien north on a parattel wrth ttte EJE ttvough 
Van Loon and Ivanhoe. and ttten east paralleling ttie EJE line ttirough 
Kirfc and Gary Yart. 

An road crews (CNW and C&EI) may receive/leave ttteir ttaint at any 
tocation wrthin ttte boundariet of ttte new CTC and may perfonn any 
v i ^ anywhere wrthin thote boundariet. The Carrter VMII designate 
ttte on/off duty point(s) fa road aewt. 

All yar̂  and non-through freight attignmentt headquartered wrthin 
ttte CTC will be govemed by ttte CNW Agreement and manned by 
employeet from ttte new CTC teniority rotta. tubjed to ttte pria 
rightt requirementt of Artide I. 

NOTE Thtt provition will not be applicabte to C&EI norv 
through freight road attignmentt headquartered wrth*n ttte 
CTC which operate onto "^1 road territory. 

All rail linet, yardt and/a tkfmgt wrthin ttte new CTC will be 
contidered at common to ali crewt wortcing in. Into and out of ttte 
CTC. AH crawa will be pemfirtted to perform an permittibte road/yart 
movet. Interdiange rules are not applicabte fa intta-camer movet 
wrthin ttte CTC. 

iflMrtrpCpmpto 

The new contolidated Omaha Metto Complex (OMC) will be ttte 
entire area wrthin and induding ttte foltowing ttackage: Fremont (UP 
Mite Pott 44.75 - wett) to Omaha/Coundl Blufft (UP Mite Pott 473.1 
- toutti) to Mittouri Valtey (CNW Mite Pott 327.2 - eatt) and retum 
toFne^iont At Califbmte Junction, trackage north to CNW Mite Pott 
1C2 wili je induded 

NOTE The Omaha Metto Conptex deacribed above it part of 
tha largo UP/BLE Merged Rotter «1 tantority dtetrict 
detcribed in Artide L 

All road crewt (UP. induding fbnno CNW, and MP) may 
rtoeive/loave ttieir ttaint at any location wrthin ttte boundariet of ttte 
new complex and may perfomi nny work wrthin ttioae boundariet. 
The Carrio win detignate ttte orVoir duty point(t) for road crewt. 

cnwble2.rdm 18 11/27/95 

187 



3 All yart and non-ttirough freight assignmentt headquartered within 
ttie comptex will be govemed by ttie UP Agreement and manned by 
emptoyees fron ttte new UP/BLE Merged Rosta #1 senionty distnd. 
sut)jed to ttvi pria rightt requirement of Artide I. 

4. All rail lines, yarts and/a tidings wittiin ttte ^ ^ ^ ^ ' ; ^ . ^ ] ! ^ 
considered as conmai to an oews wokmg ' ^ J ^ • " ^ ^ ^ . ^ 
complex. All crews vwll be pomrtted to perfom ell perm»sibte 
roacWyart moves. Interdiange rotes are not applicabte fa intra-
carrio moves wrthin ttte conptex. 

5 In addrtton to ttte consolidated conptex. ttte UP terminal at 
OmSSSSndl Bluffs Old ttte CNW temiinal at Couridl Bluftt wiH Ije 
SttoWatol into a singte temiinal artrolted by ^^ . ^ ^ ^ ^ Z 
switdiing limrts at Omaha/Coundl Bluffs win now indude ttte CNW 
rail line to CNW Mite Pott 345.0. 

E. sntith Morrill 

1 South MariH win be a coteolidatol ^ ^ T S i 
boundaries: UP Mik. Pott 156.B to UP Mite Pott 166.0. Aflroad 
crews (UP and CNW) may reoeiveneave ttteir traint at any tocation 
wrthin ttte bandaries of tite consolkJated Soutti Monill Tominal and 
inay perfom any woric anyvifhere wrthin ttiose boundanes. 

2. The following win be applicabte to aditeve f^^^J^^HteWtiOte^^ 
around ttie common UP/CNW tenninal of Soutti Ktomll. Nabreska. 

(a) UP crews (destined North Ptette a Cheyenne) "WV 
ttteir ttains up to ttiirty (30) mites wwtiiiwd on ^ ^ J ^ 
ttieir existing fo tominal of Soutti MorriH. CNW crewt 
(destined Bill) may receive ttteir ttaint up to ttiirty (30) mitea 
Ustwart on ttte UP (towart North Ptetle) a wes^*«dw th^ 
UP (towvd Cheyenne)1romttteir tsitting fa tamwnal of Soutti 

MonilL 

(b) The ttiirty (30) mitet Iteted in (a), abova. wfll nmaaaiftrjm UP 
mite Pott 156.8 to UP Mite Pott 126.8 ""d wfll run wej from 
UP Mite Pott 166.0 to CNW Mite Pott 24.8 old UP MSte Pott 
196.0. 
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(c) Crews relieving ti'ains or extta aews called for ttiis service 
may also perform all worfc in connedion witti ttie ttain 
regardless of where the ti'ain is received. 

(d) Crews performing ttiis sen/ice wiil be paid ttte actual miles run. 

(e) Inrtial temiinal delay for aews perfomfiing ttiis service win be 
govemed by the applicable colledive bargaining agreements 
and witl not again commence when ttie crew operates ir î 
Soutti Morrill. F a ttte operation back ttirough Soutti Monill, 
Soutti Morrill will be considered an intermediate point 

(f) Departure and/a temiinal ronarounds will not apply for crews 
arriving/departing Soutti Monill under ttitt Sedion. 

3. Nottiing in ttte Section E preventt the ute of ottter employees to 
perform woric cunenUy pemirtted by ottter agreementt. induding, but 
not limited to, TSEs handling ttains wrthin ttieir zone, en ;<inea 
from a following ti^in to wortc a praoeding ttain and ttte CNW extta 
boart at Soutti Morrill to perfonn servtoe in all directions on botti 
CNW and UP ttackage. 

NOTE The UP extta boart at Soutti Morrill may be abolished 
bythe Carria. 

General Conditions for Terminal/Comolax Qoeratione 

1. Inrttel detey and final detey at Kansas Crty and St Louis tenninal and 
at ttte Chicago and Omaha complexes wfll be govemed by ttte 
applicabte odtective bargaining agreementt. induding ttte Dupltoate 
Pay anc: Final Tenninal Delay provteiont of ttte 1986 and 1991 
National Agreementt. 

2 Employeet will be ttansported to/from ttieir ttaint to/from ttte 
designated on/off duty point 

The current application of National A^eamant provitiont providet for 
the foltowing regarding wortc and Hourt of Service ralief undo ttte 
Combined Road/Yart Service Zorte, wtiich ahall oortfinue to apply: 

(a) Yart crews at Kantat Ctty and St Loute may perfonn tuch 
tervioe In a!l diradtont out of ttte new oontolidated tenninate. 
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(b) Yart crews at ttte CTC may perform such service in all 
diredions out of individual yards (swrtching limrts) wrthin the 
complex. 

(c) Yart aews at ttte Omaha Metto Complex may perform such 
service in all directions out of ttte individual yarts (swrtching 
limrts) wittiin the ccxnplex 

Nottiing in ttiis Section F will prevent ttie use of ottter employees to 
perform ttiis woric and/a relief in any way permrtted by applicat>te 
agreementt. 

IV. Extra Boerde 

A. Terminals/Complexes 

1. Kansas Crty -

The current Merged Rosto #2B extta boarc will proted ttte %vorfc in 
ttie consolidated temiinal. The cunrenf. iAerQ96 Rotter «2B extta 
boart will proted ttie Kansas Crty-OMCA^s Moines operatioa Thtt 
sen/ice fa tttese wdra boards is in addrtion to ottter service proteded 
by tttese extî  boards. 

SL Louis -

The cunent Merged Rosto «1 ejrtra boart win proted ttte wortc in ttte 
oonsdidated tenninal. The cunent C&EI roed odra boart at St Loute 
will proted ttte Monterey Mine and ttte St Loute - Chtoago/Soutti 
Pekin operations. This service fa ttiese extta boards te in addrtion 
to ottter service proteded by ttiese extta boards. 

Chicago Consolidated (Complex -

The currant CNW Chicago Freight Tominal #7 ajdra boart wiS 
become ttte CTC extta boart and wn prolad ttte wortc (yart and non-
ttirough fieight) wrthin ttte CTC. induding fbnno C&EI. Eatton «1 
and f Northeastem «2 worte Thtt tervtoe te in addrtton to oiy ottter 
tennoe proteded by ttiat extta bood. Pria rightt win not ba 
applicabte to posrtions on a operation of ttite extta board. 
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4. Omaha Metix) Complex -

The cunent UP/BLE Seniority Disttid #1 combination extra board will 
proted Ute woric in ttte complex and all assignments headquartered 
within ttie complex, induding ttte new operations provided fa in 
Article li. This service fa ttiis extta boart is in addrtion to other 
service protected by this extta boart. 

5. Outlying Pointt -

(a) The Canter ntey establish Side Letto #20 extta boarts at 
locations govemed by ttte UP Agreement cn ttie new OMC 
seniority territory. The locations may indude. but are not 
Iimrted to. Boone, Clinton and Sioux Crty. 

(b) The Can-ier may establish Side Letto #20 extta boards at 
locations govemed by ttie CNW Agreement on ttie new 
Midwest seniority temtory. The tocations may indude, but are 
not Iimrted to. Boone, Mason Crty. Eagte Gn>ve and 
Estttervilte. 

B. Nottiing in ttiis Artide IV will prevent ttte use of ottter enployees to perfonn 
ttiis woric in any way pemirtted by applicabte agreementt. 

V. Implementation 

A. The Can-ier will give at least forty (40) days' written notioe of rts intent to 
implement this Agreement 

B. 1. Concun-ent wrth ttte serving of rts notice, ttte Canio win post a 
descnption of ttiose new merged seniority disttictt which win require 
forma CNW emptoyees to make a santority etectioa Those seniority 
disttictt oe MP Merged Rosters #2A and #2B. C&EI road rosto at 
St Loute. ttie new CNW Chtoago Terminai Complex, ttte new UP 
Omaha Metto Complex and ttie new CNW Midwest 

2. The Corio win detomine ttte nnbo of emptoyeet to be ttantferred 
to ttiote new rottere in aooordanoe wrth Artide L 

3. Fifteen (15) days aflo potting of ttte infonTtetion detcribed in B. 
above, ttte appropriate Diradort of Laba Ralationt, General 
Chaimnen and Local Chainnen will convene e wortcahop to inptement 
assembly of ttte merged seniority rostert. Employeet on a rosto 
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from where woric is being transfeoed will be canvassed, in seniority 
order fa each rosto, and required to make an eiedion as to which 
roster ttte employees wishes to be tiansfen-ed a whettter ttte 
enptoyee wishes to remain on ttte current rosto. (Staying will not be 
possible on ttiose rosters whid-i are being eliminated.) Posrtions on 
ttie new rosto will be awarded oi using ttie mettiod as spelled oot in 
the various provteions of ttiis Agreement Failure a refusal of an 
employee to make an election will result in ttte Carrio maicing the 
assignment fa the employee. 

4. At ttte end d ttte wortcshop, which WiH test no more ttian five (5) dayt. 
the partidpantt wili have finalized agreed-to rotters which wiil ttien 
be pocted fa information and protest in accordance wrth ttte 
applicabte agreementt. If ttie partidpantt have not finalized egreed-
to rosters, ttte Canters will prepare such rosters, post ttiem fa 
information and protest win û e ttiose rostere in assigning posrtiont 
and will not be subjed to daims a grievenoes as a resutt. 

c. Once rosters have been posted, ttte Canio win bulletin aH posrtiont 
covered by ttiis egreement which require rebulletining fa a period ô  
five (5) catendo days. Employees may bid on ttiese bulletirjd 
assignmentt in aooorrtenoe wrth applicabte agreoneri ''.iiet.. 
Howevar. no teto ttian 10 (ten) days after ttte dosing of ttte bulletint. 
assignmentt will tte macte 

D. 1 After all assignmentt oe made, enployeet assigned to potrttona 
which require ttiem to relocate will be given ttte opportunrty to 
retocate wrthin ttte next ttiirty (30) day period During ttitt period, ttte 
affeded empiov̂ ees may be allowed to continue to occupy ttieir 
existing posrtiont. If raquirad to atturte duties at ttte new tocation 
imn tediately upon implementation dato and pria to having received 
ttteir ttiirty (30) deyt to relocate. Ruch enployeet will be paid nonnal 
and neoessary expenses at ttie riew tocation until retocatad. Payment 
of expenses win not exceed ttirly (30) catendo dayt. 

2. The Canio may, at rts option, ated to phate-in ttte adual 
imptementation of ttiis Agreement Enployeet wiH be given ten (10) 
dayt* notice of when ttieir specific retocabaiAaattignmant» to occur. 

VL Protection 
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1. Enployees who are adversely affeded as a resuH of ttie imptementation of 
ttiis Agreement will be entitied to ttie employee prote<̂ .:on provided for in ttie 
New Yortc Dock Condrtions. 

t. Enployees cunentiy eiigibte for ottter protective benefrts mutt eted between 
those benefrts Old ttte benefrts provided by ttitt Agreement Thte eiedion 
must take place wrthir ten (10) days afto ttte adverse affect No benefrts vviH 
be paid urrtil ttie errployee has made an eiedion. 

8. There wili be no pyramiding of benefrts. 

4 Hearth aid Welfare benefrts will be provided in accordanoe wrth ttte 
provitiont of ttte applicable colledive b»rgaining agreement 

VU. Fimiriiriatlon 

Employees will not be required to lose time a "Ykte the roed* on their own time in 
ordo to qualify fa new operations. The Canio will detennine ttte numbsr of 
familiarization ttips nê tieti and may use high-raitt to famiTiarize emptoyees ovo 
anewterritory. ttsues oonoaming indivklual qualificationt thoukJ be handled wtth 
tocal operating officere. 

vm. Conflict of Agi I 1 j i i i i l l ' 

Should ttie provistons of an)' BLE Cdtective bargaining agreement conflid wrth ttte 
temis and intent of ttitt Agreement, ttiis Agreement will apply. 

The Canier may senred ttte required notices at any time after ttte date of ttite 
Arbitration Awart. uated tt-itt day of , 199_. 

John J. MIcrul, Jr. 
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A T T A C H I . : E N T A 

Adual miles (miles run on ttie ttain) will be paid on ttie basis of ttie chart set forth t>elow. 
The miles listed for some locations refled ttie mileage payment required under existing 
greementt. If a crew reoeives/teaves a ttain on mainline territory wrthin a consolidated conplex 

but outside a yart. the mileage paid will be based on ttte main iine mite post nearest ttte train. 

OMC (Coundl Bluffs) 

OMC (Missouri Valley) 

OMC (Fremont) 

• Clinton 341 miles 
• Boone 144 miies 
- Des Moines 199 miies 
-Mason Crty 251 miles 
- Worthington 185 miles 
-Stoux Crty 96 miles 
- Sergeant Bluff Semites 
- North Ptette 282 miles * 
- Grand Island 144 mites * 
• Marysvilte 160 miles * 
-Kansas Crty 204 miles 

- Clinton 320 miles 
-Boone 124 miles 
-Des Moines 178 miles 
- Mason Crty 231 miles 
- Worthington 165 miles 
• Sioux Crty 76 miies 
- Sergeant Bluff 68 miles 
- North Ptette 281 mites 
- Grand Island 145 mites 
- Marysville 180 miles 
-Kansas Crty 224 miles 

- Clinton 357 mitet 
• Boone 161 mitet 
- Des Moines 215milet 
• Mason Crty 267 mitet 
- Worthington 202 mitet 
-Stoux Crty 113 mitet 
- Sergeant Bluff 105 mitet 
- North Ptette 244 mitet 
- (Brand Island 108 mitet 
-Marysvilte 145 mitet 
-»;ansas Crty 238 mitet 

These mites are calculated witti 4 addrtional mites wortcing into Coundl Blufft to MP 1. We 
pay 4 miles iess wortcing out of Coundl Bluffs. 

These are ttte cuftent miles and tttey are to be changed if addrtions a reductiont in ttte 
mileage occur. 
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APPCNDDC "D" 

iMPLPMgNTlNfS AfiBggMgMT MOtMHCATIOMft 

I. Seniority end Woric Conaonditton. To echtevt tfte 
work effictencies and aUocatton of forces ttiat are 
necessary to make the merged Carrio operate effidently 
es a unified system, the foltowing sentoirity consoiatterj 
wili IM mada: 

A. St. LQuii. Mi88flud 

1. (a) Ths CNW emptoyees assigned to CNW 
yard assignmentt at Madison. llUnois. on 
Septembo 1. 1995. will be placed on 
the bottom of Mttsouri Padfic (MP) 
Merged Ftosto No. 1 and will have pria 
riohtt to the formo CNW reguttriy 
assigned yard assignmentt at Madison. 
Shoute those formo CNW assignmentt 
be abolished or consolidated with other 
MP assignmems. the formo CNW 
employees win have no prior rights. 
However, shouM those formo CNW 
assignments be reestabltthed within six 
(6) months of their at>olishment a 
consoltoation, prtor rightt shall apply. 
Any newly established assignmentt wil 
not be subject to prtor rigtns. 

• • • 

2. (a) The CNW enptoyee(s) assigned to the 
Monterey Mine assignmem on 
Septembo 1. 1995. wffl be placed on 
the bottom of the Ctiicago and Eastern 
tlQnois (C&El} road rosto at St. Louis 
and win have prtor rightt to tha 
Montarey Mine assignment. If reguiariy 
assigned. ShouM thtt assignment ba 
abolished or consolklated with ott^ 
C&EI assignments, the formo CNW 
emptoyee(s) will have no prtor rightt. 
Howevo. shouM those formo CNW 
assignmentt be reestabltthed within six 
(6) months of thair aboOshment a 
consolidatton, prior rightt siiall apply. 
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Any newly esttbltthed assignmentt wlU 
not be subject to prtor rightt. 

• • • 

3. (a) The number of emptoyees assigned to 
woric South Pekin. Illinois, to St. Loutt 
(in through freight only, excluding 
power ptent operattons) on Septentoer 
1, 1995. win be transferred to St. Loutt 
and will be placed on tha bottom of the 
C&EI road roster at St Loutt and wUi 
have prtor rightt to a maximum of three 
positions in ttte new St Loutt to 
Chtoago/South Pekin pod. Any newhr 
establttiied assignmentt wiU not IM 
subject to pria rightt. 

• • • 

B. K*"''** ^ ' ^ Missouri 

1. (a) Tha CNW anptoyees assigned to CNW 
yard assignmentt at Kansas City on 
September 1. 1995, wili be pteced on 
the bottom of MP Merged Roster No. 2A 
and Merged Roster 28 and wUt have 
prtor rightt to tha fonno CNW yart 
assignmentt. Should those former CNW 
assignmentt be abolished or con-
soHdated with otho MP assignmentt. 
those former CNW employees wiU have 
fno prior rights. Howevo. thould thote 
former CNW assignmentt be 
reestabltthed within six (6) months of 
their aboitthmem a consolidatton. prio 
rightt ShaU apphf. Any newly 
established assignmentt wU not be 
subject to pria righo. 

• • • 

2. (a) The number of CNW employeet 
assigned to road servics work between 
Kansas City and Des Moines (through 

2 
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freight only exduding extra board) on 
September 1. 1S9S. and who are 
headquartered at Des Moines, win be 
transferred to Kansas City. Those CNW 
emptoyee.. as weM as the CNW 
emptoyees currently aalgned to woric 
between Kansas City and Des Moines 
headquartered at Kansas City and the 
CfW emptoyees on the CNW extra 
boart at Kansas City. wW aU be pteced 
on the bottom of the MP Merged Roster 
2A and MP Merged Rosto 28 and wiM 
hava pric. rightt to their peroentage to 
the new Kansas City to Omaha Metro 
Comptex (OMO/Des Moines pool. The 
percentage wUI be es foHows: 75% for 
Merged Rosto 2B and 25% f a the 
former CNW emptoyees. The 
percentage fa tha fomo CNW 
emptoyees need not be maintained as 
those enptoyeet tttrlte a are 
unavaltebte. Any newly ettabHshed 
assignmentt win not be subject to prtor 
righu. 

• • • 

• • • 

3 (b) Each emptoyee pteced on the new CTC 
roster wlB be provWed pria rightt to 
their fonno wortc now toduded to the 
CTC. Current assignmentt retained In 
the naw CTC win net be rebultetlned. 
Should any fonno assignmentt 
subsequently be eboflshed or 
consolidated wWi otho CTC 
assignmentt. there wffl be no pria rightt 
to those assignntentt. Howevo. 
thouto those fonno CNW attignmentt 
IM reesttbiiihed within sbc (6) months of 
their aboitthmem « consoWatton, pria 
rightt shaB tpply. Any newiy 
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established assignmentt win not be 
subject to prtor rightt. The new CTC 
sentority roster will indtoate prtor rightt 
in the following manner: 

• « • 

• • • 

2. The new UP/BLE Merged Roster #1 will consttt 
of tha foltowing emptoyees: 

• • • 

(d) The numbo of CNW enrptoyees 
assigned to wortc on the east-west main 
line between the OMC and Cnmon. 
Iowa, on Septembo 1,199S. 

NOTE 1: "Assigned to wortc on the 
east - west main Una between Dlnton 
and the OMC* tt defined as those 
through freight assignmentt with eltho 
ainton a Boone, towa, as the pre-
Inptementatton home tarminal and with 
either Boone. Clinton, Fremom a 
Council Bluftt as the pre-lmptenrMntatton 
away-from-home temiinal. Only ttM 
numtMT of anptoyees at BoorM In 
through freight service that are 
necessary to protect their equity in OMC 
- Boone and OMC • Clinton operattons 
win be transferred to the UP. Pre-
imptementation extra board assignmentt 
at Clinton and pre-imptomantation extra 
board assignmentt at Boone ere eteo 
included to thtt definition. 

• • • 

3. (b) Each emptoyee pteced on the new 
UP/BLE Merged Rosto #1 win retain 
their currem asslgnrr»am IH opereted) 
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and wUl be provided prior rightt. Prtor 
rightt wHI atto Include the new 
operattons esttbltthed to accortanee 
with Arttote III. Sectton A. Paragraph 
(II. but pria rightt wll not apply to 
assignmentt on nor operatton of the UP 
•xtra boards at tha OMC. ShouW any 
forrrmr CfW assignmem be eboltthed a 
consoltoatad with UP assignmentt. the 
tenner CNW emptoyeet wlU have no 
prtor rightt to thote attignmentt. 
Howevo. should those formo CNW 
assignmentt be raestabnthed within tbe 
(6) months of their aboUshmem a 
consolidation, pria rightt shaH apply. 
Any newly esttbltthed assignmentt wIM 
not be subject to prtor rightt; howevo. 
addittons to pool freight servtoe than not 
be considered "newfy ettabltehed 
atsignmentt" es used to thte sentence. 
The UP/BLE Merged Roster #1 sentority 
rotto wffl indtoate pria rightt to the 
foltowing manno. 

• • • 

n. fittw f>r*"*'»"* 
A. The foltovvlng new operattont may be imptonjeri^ 

in eccordance with the provtttont tat forth to tnte 
Arttote II: 

• • • 

2. Under the CNW Agreement wWi Boone at the 
home terminal: Boone-Olnton. 

• • • 

B The ttont and condittont of the new operattont tet 
forth to Sectton A. above, are as teOowt: 

• • • 
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All through freight servtoe will be rotary pool 
freight service with blue prim boart provtttont 
for ptei Ing emptoyeet in the proper order tt the 
home terminal and at the far tenninal. Under a 
blue print board operatton. emptoyeet oe not 
run-around If used on the train fa whtoh called. 

• • • 

NOTE 3: Exttting UP end MP Into-
divisional AgreenMntt are not impacted 
by thtt Agreentent. 

• • • 

111. Ttrmin '̂*̂ ^"'"'''«>»*» 

• • • 

E. Soutti Morrin 

• • • 

2. The fcliowing will be applicabte to achteva 
efficient operattons to and around ttM common 
UP/CNW terminal of South Mon̂ Ui, htebraska: 

• • • 

(d) Crews perfonning thtt service wlH be 
paid an additional one-haH {%) day's 
pay for thtt sen/ice. 

• • • 

F. nwml Conditinna for Termlnwl/Comotex Operattoni 

• • • 

2. For aU tocations, road emptoyees wffl be 
transported to/from their traint to/from the 
designated on/off duty poim to accortanee 
with applicabte rotes. Yart Extra Boart 
emptoyees in the Chtoago Termirtei Comptex 
will report to Provtto and wffl be transported 
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to/from their awignmem If the assignmem te 
more than twenty (20) mites from the 
employee's home by the most direct highway 
route. 

• • • 

IV. Exffi Boardi 

A. TftrrplP*'*̂ "̂'""'**̂ *̂* 

• • • 

5. Outlying Pointt -

(a) Tha Carrter may estabHsh Side Letto #20 
extra boards at tocattons govemed by the 
UP Agreemem on the nev/ OMC sentority 
territory where extra boards do not now 
exist. 

(b) The Cerrter may establtth Skte Utto #20 
extra boards at tocations govemed by the 
CNW Agreemem on the new Midwest 
sentority territory where extra boerds do 
not now exist 

• • • 

V. implennntition 
• • • 

E. Prior to Imptomentatton of thtt Agreement the 
parties wffl meet fa purposes of reviewing the 
operattonal imptementation thereof. Ouettiont and 
antwere pertaining thoeto thould be prepared by 
the parties covering that Imptementation. Should 
the parties be unabte to agree upon any Item, 
that/those matterlsl tt/are to be referred to thte 
panel f a resolutton. 

• • • 
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VI. Proteetton 

• • • 

1. Emptoyees who are adversely affected at a retult of 
the irrptementttton of thtt Agreemem wffl be 
entitled to the emptoyee proteetton provtoed fa to 
the New Yortc Dock Conditiont. With the foltowing 
eddltton: Enptoyeet required to rHocett under thtt 
Agreemem wffl have the option of electing the 
retocatton benefitt provtoed fbr to the New York 
Dock Conditions a en to leu aOowanoe to the 
emoum of 128.000.00 lest appHeabte taxet. 

• • • 

vn . FammarlMtton 

Emptoyeet wffl not be required to tote time or "ride the 
roed" on their own tinte to ordo to quattfy for new 
operattont. 

1. Ernptoyeet wffl be provkied with a tufftotem numbo 
of famllttrization trlpa to ordo to become fkmWo 
with a new territory. Issues caicemtog indivtoual 
qualitlcattons ahould be handled wMi tosal operating 
officere. 

2. If roed aew or extra boart emptoyeet 'jperatlng to 
CTC have not been to the Chicago Terminal 
Compter withto tbe (6) montht pria co attignment 
Carrier wffl provide a local operating offtoo or pitat if 
raquetted. ittuet eonoeming Individual qualHtea-
dont thould be handted wtth local oparatlno 
offioere. 

• • • 
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AM279XTZQV BOAJtb 
zsrASUSRSS FUMQJurr TO Axncit :, SSCTZOK 4 

Of I B WH YOWC DOCT nOTtCTZVt COKOITZOKS 
u ix?o$rc IY Tta XXTDISTATI COHKEKCI COWCSSIOM 

2K rZMAKCZ OOOS? NO. 31t7S 

) 
Xn the Itetrer ef an Xrbirrttien feecveen ] 

) 
COKSOLIOXTZD lUZL COXMIUTION ) 
AKO KOKONSAaZIA UilZMki COWJUTf ) 

) nxbZMos fc kuuo 
- ! 
nrrsurATZoKAL AISOCIATIOM OF lacxziasTt > 
AKD ADiospAcz voamtt } 

J 

I . Dees tha lapleaenting egreeaent prepeeed toy tha car-
Tiers aeet tbe eriterie eet forth In Article 1. section 
4 ef t&e WW Yprt Dock eenditiene in effecting tbe 
eocrtinetion of work perfexved by eaployeee repreeented 
by tbe Xnternetionel Assoeietien of Kecbiniete end 
Aereepeee werkere en tbe NentrngAbel* Milvey coaipeny 
vitb tbat pezforeed en censelideted tail Cerperetien in 
connection witb tbe eeryer eutborised by tbe Interetete 
Ceneree Conies ion in rinence Docket Me. 31175? 

2. If the enever to l is "Ho,- vbet iaple»enting egree-
sent is eppropriete? 

on October 10. i t t l . tbe interstate Coaaerce Comeieeion (tbe ICC 
I T CMieoioni in finance Docket to. 31175 approved tbe eerger of 

S i l oerSormtion (Conreil) (collectively, tbe carrier). 
atooiM found tbe carrier propeeel to be minor treneection.-

'n ita decision, tbe copies ion rtated tbe folloving ee concerns 
^Se licrleied efficiencies to be eccoepliebed by merger of tbe 
MSA iste Conrmii: 

•«e& tkkn^iae elmoet exclusively coel t r a f f i c . I t 
ISJJstM J ! I a - s i u l l l i ib eest vtrglnis *i>d 
n j r S S h l y l ^ i n ? * . consistUte of tvo b^J^JT ; ; - ? ! 
Dm.i«rSd rest Division « ^ • ^ i S S ^ l . 1 ^ " 
m̂m vmmr Bivieion oxtends west froa arovnaviiie ••*"•" 
S : KVn\ngsbeU l i m r te Most •rovbsville ajd 
genereliy eoutbvest S5 allea to •Iscfcvilie, Tae 

S.A.-0253 
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OOCX fKCX! 
Jast Oiviiion, extendi from Brovnevin., goutJi alone -K. 
Renongabela River, and terminates ar. fairviov, a ian^t* 
of 7f miles. *«ngt« 

The merger ie intended to insreaae effieieneiea fc«tv««r. 
KSA and Conrail and thua te impreva tha eomfinad 
eystem'a ability te compete vith KS and CSX7. Tha 
operating plan ealla fer: (1) removing tba currant KSA> 
Conrail interchange at w«at troimevilia on traffic te/ 
from Conrail and moving rte crev ehmnge point te waynaa-
burg te maximise tbe road train mileage; (3) coneelidat-
ing maintenanee-ef-vay and eleriOLl functions; (3) een-
tralizir\g tbe tram and erttw diapatsbing functiena; (4) 
modernizing tha NOA'e maintenance of vay eguipment; and 
(5) eonatructing or rehab 11 i f ting certain rail line to 
improve capacity and apeed eperationa. Applicants con­
tend that theae economiee ana ifficlenciee v i l l enable 
Conrail to gueta more ceapetir.iva ratee alloving more 
KCA-erigin coal to be mined m.n̂, eold. 

MGA ie eeaentially a coal emrrier. In 198* and 1990. 99 
percent cf KSA'a traffic vaa coal. Of that, more than 
so percent waa interchanged iritb Corxail in 19S9. In 
1990, 13 percent vaa lnterch«.nged vith Conrail. Of the 
remaining :7 p«rcant. It percent vaa interchanged with 
PLZ and : percent vith CSXT." 

The Commiaaion, in addraaaing labor leeuea related to the mergar, 
declared that tha een̂ i*".ona for protection ef railroad employeea 
deecribed in HMM, ISUL SasJt t!U :-.r Car.irBi zz U99Kim g*'^*^ 

3SO I.C.C. 40, ;19 79' , af ? • A uuj aHla. KlX f̂e!"* 2fiSl IU 
«09 r.2d S3 126 Cir. :979) (the Mev York Dock eonditiona), 

ware appropriate to protact employeea affected by thia tranaac­
tion *in the ahaanca of need for greater protection, vhich la not 
aougftt or ahevr. on thia record-* 

The Cmrrier, on September 9, 1993. fellovir.g ihformal discueaion 
about tba morgar vith rapreeontativoe ef tbk Intemational Ae-
aeciatioB of Machlniata and Aeroepaca Merkero (Vhe lAb&AV), gava 
aueb reprooontativea, for thair roviev, advance copy of a notice 
vbieb i t eeid it intended to poet puroumnt te Section 4 of Ar­
ticle I of tbe Nev tork Dock eonditiona. At tba aame time, tbe 
Carrier forvarded to the lAXLAW copy of vbmt i t celled "a atand-
ard propoeed implemanting agreement.* 

on September 15 and on SepteKb«r l i , 1993, repreeentativee for 
the IAN4AV and Conrail diacueeert in telephone convereationa the 
content of tha Carrier notice mnd tha implementing agreement and 
except lone %rhich tbe LANfcAW repreeentativee took to such mt^tara. 
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Tbereatter, on Sept<4mber 23, 1992, the carrier gav», forma' 
tea notice ef tbe intended transaction. Tbis notice reada: **"' 

'Pursuant to tba decision of tbe interstate Commerce 
Ceamieeion in finance Docket No. 31175, Canaalida^Itu 
E&ii ZSOJ. ZZ Btiaiz zz HonangiM^ »aiivv £â , Konon-
ganala Xailvay Company (K6A} v i l l aarga into Con­
solidated lUil Corporation (Conrail). Conrail v i l l alao 
aeeume NSA'e poeition aa leweee t,f the Wayneaburg 
Southern XmLlvay propartioe and of tbe CSXT'a rail line 
betveen Cat^ivaba Junction, w mnd Grant Tovn, vv. 
Xa a reault of tbe Carrier's exeiciee of the abeva-
deeeribad authority, i t is intended to unify, coordinate 
and/or cortsolidate faeilitiec used mnd operatione and 
eervicee preeently performed eepmrately by Conrail and 
KGA. 

Thie coo7-dination and/or consolidation v i l l reeult in 
the retention of one (1) mseb^ist poeition vorking in 
t>e i.oCkmocive f e c i l i t i e a headquartered av South 
trwnsvilla, PA, tvo machinist poaitiotui in the beeomo-
".ive f a c i l i t i e a v i l l te aboliabed. Tbe four (4) 
machinist poeitiona in tbe Kmintenmnce of Way Shopa v i l l 
be retained. It la anticipated that tbia coordination 
and/or coneolidaMon ef vork v i l l occur on er about 
January 1, 1993. or eaxli«r if an implementing agreement 
ie reached er referee deciaion rendered. It ia aleo an­
ticipated that Bubeeguent to thie date all ramalAing 
machir.lat poaitione at South Brevnsviiia, fA v i l l be 
relocated to Mayneeburg, PA. 

It ie intended that all KGA employeee repreeented by the 
Intemational Aaeoeiatlon of Naebiniata and Aeroepaca 
Horkera v i l l , on the effective date of tbe unification, 
ceer^inatlen and/or coneolidation, ba integrated into 
tbe Cenrail-LAM Sanlority District •0012A' roeter vith a 
?rior M code 'MGA' and a Prior boetar code '0001', and 
tbmt euch employeea v i l l ba available to parform eervica 
on e coordinated bae la eubjeet to epplicable Conrail 
agroemante. 

Thm Z.C.C. ordaz provid«a employee protection in accord­
ance vitb tbe eonditiona for the protection of employeee 
embodied in HlX l£ZJk fiOS^ BX̂  zz. cenTroi ~ BrgQiUyD 
ggetera Plat. . 3S0 I.C.C. SO (1979), and tlieee condi­
tions v i l l be provided. This notice is earvad pursuant 
to Arricle I, Section i of tboee conditions." 

The partiea met on October 15 and 1«, ltt2; tbey axcbmnged vrit-
ten propoeale, but tbey vare unable to remeb mutual agreement on 
an implementing agreement. Joint maetiags and/or telephone con-
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ferencea vare eubeeguently held betveen tbe partiea on Keva&A— 
i , 1992, January 5, 4, i i , and 13, 1993. 

on January 27, 1993 the carrier confirmed in a letter to the -ao-
reeent'tive for the lAKfcAW that i t vas "unvilling to accede ̂ o 
t.ie trvanixation' a damanda and it vas clear thar the partiaa vara 
st an impaaae over their af forte to reach an implaaanfno 
aqraaaera." The Cmrrier advia*d that it vas tt.ereby vithcravina 
"tie propoeed aide letters And Ul oral propoatila previeualy of-
fcred in an effort te reach a mutually accommo^atlva implamantini 
a'/reement." 

In its January 27, 3.993 letter tbe earriar propoeed adoption of 
an implementing agreement vbieb i t mttaebad to eueh letter; i -
anneunced its intent to eubmit tbe above atated Ouestion at laaua 
te final and binding arbitration; and, i t named Jeffrey K. burton 
as ita repreeentative in tbe eeleetion of a neutral referee 

On January 31, 1993 tha repreeentative for tbe LAK&AH reapendad 
to the Carrier letter, etating in part tbe folloving: 

"Pleaee be edviaed, i t ia tbe Mmebiniets poeition, that 
tha Carrier'8 invoking tbe arbitration proceea at this 
time is premat;ira and improper, as proper negotiations 
aa reguired could not and cannot be conducted until the 
Carrier previdee a full and adeguate notice ef the true 
propoeed changee te be affected by the tranaaction. 

Therefore, I reepectfully reguest that the Carrier 
provide a complete, full, and edequate notice to the 
Haehinieta. If the Carrier v i l l provide the reguired 
notice And ita repreeentativaa engage in good faith 
negotlatlona, I belleva i t ia poeeible to reach an 
agreement that v i l l be mutually beneficial and aatiafac-
tory te all concemed, vithout t£>e ne«d of arbitration." 

In \ rebruary 23, 1993 five-page letter te tbe lAMfcAV, the Car­
rier aet forrj vhy i t balievad a p.ropar notice had been aervad: 
It recalled diac.iaaions vhieh had taJian place at peat informal 
and formal maetingar and. i t offered vhy i t balievad the partlea 
vera at an îkpâ ae. In thie lattax regard, tbe Carrier eald: 

"It is tbe Carriar'e poaition, ae t.ie foregoing so 
dearly indicataa, that they have fulfil-led tbe require­
menta of Nev York Dock, have negotiated in good faith, 
and indeed have attempted to meat tba employeee' con-
cema through of fere to eetmbliab nev positions and to 
Bupply information concerning prior earnings of lAK rep­
reeented i-aployeeo. Notvithstmnding this, tbe Organixa-
tion hae uot yielded in ita poaition eoneeming pre-
certlf icat:.on and nov insists negotiations should 
contUyua. 
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:t is quite clear that tbe par.iea are at an impaaae 
over tbair atteapts te reach an iapleae.-.sing agreeaent 
and that Mov York Dock requires that the parties reaelve 
this dispute through arbirration. The Camers further 
take the position that any dispute ever the adequacy of 
the notice is refer'.'s.'tle to tbe Arbitrater under Article 
I, Section 4. 

Mr. burton v i l l call you shortly in an attempt to reach 
agreement on a neutral for arbitration." 

on Kerch 1. 1993 tbe lAK&AV, in a four-page letter, eet forth vhy 
it vaa taxing laeue vith eoveral of tbe Carrier's paet and cur­
rent contentione and vby i t believed that tbe tAKAAW propoeal 
ahould ba tbe implementing agreeman-fc. In clooing, tbe Organlxa-
tlon aaid " i f you are unable to give earious eonsideratmn to our 
oooitlona and cannot meet moat of tbe conditione required to 
reach an A?reemant" Tb.it i t vould and did aubmit tbe namae of ar­
bitrator* fox conalceration as a neutral member "to adjudicate 
our dispute." 

The partiee jointly selected Robert I . Peterson to chair tbe Ar­
bitration board. 

•me oartiee vara requeated to and did provide pro-hearing 
to the Arbitration board. Hearinga in this mattar vere held in 
Philadelphia. PA on Kay 4, 1993. At euch hearinge tbe partiee 
et-pulated to the ieeue in diepute being that vhieh appeara abova 
aa the Quee-.ion at Ieeue. further, at euch ̂ •*'if9» J^^^^Ptf^i^'f 
preeented oral and rebuttal argument and introduced addltion»l 
evidentiary documents. 

»eg — -=>>< SI 22 CAMICT; 
•̂ m carrier asaerta that Ita notice and tbe terma of i ta propoeed 
S j l - i ^ t t i g : " n i a n t maet a l l tbe neceeeary requiremant. of tbe 
Nev York Dock eonditiona. 

T. 'ta brief , the Carrier deecribed tbe implementing agreeiiant i t 
hae'propoaad to basically provide ao follove: 

•1) Tbe Conrail/LAK echedule agreement, ^"c^'ff^ 
ua ion^op agreamant, v i l l be applicable « ' ^ J . f ' ^ f j 
MCA employeee. A l l WCA/iiHI agreements v i l l be 
terminated. 

2) employeea holding eeniority oa tbe • • ^ o j ^ J J 
w i l l be dovetai led into tbe Conrail /IAJf 
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prior rights' te Haehinists' positions beadq<aartared on 
tbe fenier KSA temtory. 

3) foraer KGA ampleye«is hi l l be credited by r:enrail vith 
tbeir prior continuoos KCA aervice and qialifying yeara, 
f' i' tbe purpoeea of vacttion, peraonal leiva ane other 
haneflte granted on the baaia ef qualifying yeara of 
aervice. 

4) An employee vho ia affected by tbe tranaaction may 
requeat an appropriate form to requeet 4 teet peried 
avarage and a dlaplaeement or dismiaeal allovanee. Any 
claim for such protection must ba made vithin so daya of 
the adveree effect. 

5) An employee vho ia deprived of employment an^ unable 
to eecure a* poaition may be offered a poaition Jfi tbe 
Kaehinieta craft at any location. Mban eueh ofter ia 
made, the employee at his option aball eelect te at-eapt 
the offer, reaign and iî capt a termination allovanee, or 
be furloughed vithout protaction. 

C) Any diemleeal allovanee shall be reduced by outs;.de 
eamlnge. 

7} The implementi.ng agreement v i l l become effeetiva upon 
the qiiving ef fiva (5) daya notice to the appropriate 
Canaral Chairman of t&a lAK." 

The Carrier eaye that a eeipariaon of the propoeed implementing 
agraaB«>nt vhich i t hae eubmltted for the lAK&AW ' l a . in meet 
reapecte, Identical te the aevaral agreemento that hava been 
volu:.tarily adopted by other crafts involved in the marger of the 
KGA into Conrail." In thia reepect. the Carrier aubmltted Into 
evidence copy of .'mplementing egreemente goveming other KGA 
employeea ih both tbe non-ep«rating erafta (Electrieiana> Sheet 
nawl vorkare; fireman fc Oilerej Tra.'n Oiepatcbere> and. Main­
tenance ot May ioaployeee) and tbe oparating erafta (Xnginaara; 
Cenductora; and, Trainman). 

The Carrier aleo offere that in dieputee that vere eettled by ar­
bitrated avurda under Section 4 of tbe Nev York Dock eonditiona^ 
one iavolving tngineere repreeented by tbe CTO(l), and tbe eecon4 
arbitrmtoc^ avmrd involvint? Clerka repreeented by tbe TCC, that in 
each eueh laatance i t var determined that the conrail collective 
bargaining agreement '̂ ould be applied and tbe NGA agreements v i l l 
be abrogated. 

further, tbe Carrier eubmite that in ovary negotiated avrmmnt 
OT arbiw ation avard, tbe former KSA territory 
into the adjacent wiarail Pittsburgh Division tmaiority territory 
and the KGA aen.ority roeter v»e merged into tbe conisll Plt-
taburgh area earnerity roatar. 
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» ^ f J f S ! * } f agreeaafjt vbieb is propoaad bv 
tbS ZmAM, tbe carrier says taat although there are S fat I r . f l 
of baaic agreeaent vitji .uch proposal, that there are ..Jf;;? 
areas vbere tbere la lundamantal disagreeaent. in tbia l a S r 
n!*^;xJf' ••>• ^« ibpidbantlng agreeaent propot'd by 
the lAK&AV qoe * beyond the requirementa of the Nev York Dock eon-
divtona and alao beyond tiie authority of thia arbitration em-
•i^-V. ""^'^ **"ion 4 Of Arcicle I of th* Nev York Dock conaitions. 

In its ax parte brief te this Arbitration toard, the Carrier 
provided the folloving deeeription of tbe vork currently beino 
S?r*?^!*^""* . V ^ P«^«e»^ folloving tbe full merger of - ^ i HMA into conrail: 

•lAM-ropreeented employees parform verk in tbe Locomo­
tive Sbope and tbe Kaintananee of May Shopa, both lo­
cated in The eame building in South BrovnaviHa, PA. 
Tbe locomctive abop employs three machinlete' one leed 
machintit nrd locomotive ia pector; one air brake 
.tiiap^ictor; and one machinist vorking in tie air brake 
room/machine abop. Tbaee poeitiona parform the normal 
machlnlet vork aaeoeiated vith loeomotiva maintenance 
and repair Thia vork includea: 

Serviee and Inapectlon (nx) of Loccmetivaa on 
Inapectio-i Track. Adding oil, changing brake 
ahoee. 
Machine Shop vork - Lathe, Killing, Sav cut­
ting Ketal, Threading stock. 
All heevy and mnning repairo on Locomotivaa. 
Kaintananee of KofZ Equipment and Vahielee. 
Kaintenajice ai-.d rebuilding ef air equipment -
Locomotivaa. 
Locomotive (flU) Teat Mork. 

folloving full marger and integration of the KGA into 
conrail, a l l NCA locomotivaa v i l l ba integrated into tbe 
Conrail loeometive fleet. Aa eueh, all aeheduled and 
heavy loeomotiva maintanance and rapair vork formerly 
pmrformad by MGA employeee v i l l ba performed at tha Con­
rmii Locomotive Shop et Convay, PA (abeut 25 milee from 
Pittmb\u-gb and 94 milee from South Irovnsville). Some 
beavy leeemoti«'£ repair vork v i l l alao be performed at 
tbe Coarail facilitlee at Altoona, PA. 

Once f u l l coordination of tbe locomotive vork is 
achlevad. there v i l l oaly ba aufficient vork to rotain 
one Kacbinlet poeition performing vork oa loeomotivea on 
tbe formar KGA property. This position v i l l primarily 
perform light maintenance and running repairs on locomo­
tivaa in tbe Coarail fleet operating ea tbe former KSA 
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territory. 

four aaebirist positions currently perform tbe vork *f 
aaintaaanee and repair of aaintenance of vay eouiDB.̂ * 
en tbe K6A and vork in tbe Engineering Department; SiS-
tananee of May Shops at Provnavilie. Theee poaitione 
are: one gang leader, tvo maehine inupectfire and one 
aeai«tant machine inspector. These poeitiona perform 
the *elloving vork: *• --o™ 

Electric and gas voiding aad cutting, repair 
9f gaaoline and diesel angiaeo, hydraulic 
puapa, aetors, etc., on a l l typaa of K. of v. 
Xguipmant. Aepair of company voaielae vith or 
vithout byrail vbeels. bmbuilding and instal­
lation of ra i l Ir^rieatora. PerforaAnee of 
road vork. 

folloving tbe marger and coordination of vork, Conrail 
plane on keeping a l l four ZAN poaitions in tbe KM 
Department vorking on 'bo formar KGA territory. Tbeee 
employeea v i l l perf ort re.uir and maintenance duties 
corjiocted vith running repaira of MM eguipment in tbe 
field. Major repairs or ovarbaul of MM aachinery eueb 
ae taapera, ballast regulators, tie reaovera. and 
spikers, among others, vUl ba performed tman neceseary 
at tbe conrail ayetam KM facility at Canton, oi. Thia 
abop performs all ouch major repair* and rehabilitation 
of KM machinery uaed throughout tbe Conrail aystem." 

baeec upon tbe foregoing contentiona tbe Carrier aeeerxa that tbe 
procedural objectiona ralaed by tbe lAKfcAV are vithout merit and 
that the propoeed Implementing agreement vhich attached to ita 
letter of January 2?. 1993 ahould be eeleeted by tbe Arbitration 
Board in resolution of tbe Oueetion at Iseue. 

The IAN4AM maintains that the notice of tbe intended tranaaction 
vhieh tbe Cazriar earvad did not fvdly meet tbe requirementa of 
Section 4 of Article I of the Nev York Deck eonditiona. It baeas 
this coatantidn upon the folloving etatod objectiona: 

*1. Hotiee did not contain a full and adequate statement 
of tbe propoeed changes te be affected by eueb 
traxiaaetien. 

2. Notice did not inelude tbe nuaber of employees of 
each elaaa or eraft to be affected tL« intended ebangee. 

3. Notice did not state 
tranaaciion vould oeaix. 

tha apeeifis datea vben tb* 
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4 Motie* did net spsclfy vhat vork vould b* aovad and 
wbere. 

S. Netie* did not specify vber* tbe affected employeea 
vould be required to move to." 

The lAKfcAH offered a euxmary Hating of vhat it ealla "the needac 
and requeated information that the Carrier refuaed to fumiar. tJi* 
organlxation in connection vith this tranaaction." taaically, "> 
aaid i t abould be provided the folloving information: 

1. Estimated number of employeee ef eech abop 
craft/elae* that v i l l b* affaeted by tbe intended 
ebang*. 

2. Dravings, print*, picture*, or any type of inferma-
ti'jn conceming the nev facility to be built at 
wayneeburg, PA. 

3. A li s t of tbe equipment that tbe employee* repre­
eented by the IAK4AW repair, rebuild, or rehabilitate. 

4. A l i s t Of the Bhop equipment that tbe employeee rep­
reeented by the lAMfcAW repair, rebuild, or rehabilitate. 

9. A Hat of a l l the ebop equipment contemplated on 
being mevad from South BrovnsvHla, PA to Mayneeburg, 
PA. 

Accordingly, the lAKfcAW maintaina that the notice vbieb the Car­
rier eervad la procedurally defective and tbe arbitration proceas 
premature in the aeeertiun that "proper negotlatlona aa required 
could not and cannot be conducted until tbe Carrier providea a 
full and adequate notice of the true propoeed changee te be af­
fected by tbe tranaaction." 

Additio»ially, tbe IAMLAM contend* that tbe Carrier bae failed to 
"engege in good faith negotlatlona and by doing ao, b«e propoeed 
an agreemant to tbe Organization that doaa not adequate, y addreea 
tbe eonearaa, need* and right* of tbe employee* and moot cer­
tainly doea act maet the requiremant* of Nev York Dock." In thi* 
aame res|<ect. tbe IAK&AH aeye tbe implementing agreement vhieh 
has been proposed by the Carrier i * inferior to agreeaente of­
fered etber eraft* on the KGA. 

Ia ita ex parte brief to tbi* Arbitration board, tbe IAM4AM of­
fered tba folloving conclueionary atatement of i t * po*ition: 

•In coneluoion. tbe organisation oaly deoire* a fair and 
oquitable Agreement for tba Maeniniata employed by tbe 
MOA, that vould protact tbeir rigbta and entitlement* 
and pr***rve tbe vork currently performed by tbem. e* 
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eimply decirc a Teat Period Average for a l l tae KGA 
Naebinists, vith no strings attaehed. H* vant to eeta^-
li a b a aaparata eeniority d i s t r i c t fer tbe KGA 
employee*, containing rosters fer Kaintananee wf Hay and 
Maintenance of Equipaent and fer the feur <'4) Main­
tenance ef May Kaehiniat* to be alloved te aaintain and 
perform all tba vork currently performed on the KCA. 
Aleo. that the (1) Kaintenanee of Equipment Kachiniat be 
alloved to maintain and parform all tbe loeomotiva verk 
currently porformed on tbe KGA that 1* not traneferred 
to another location. Purtber^ if tbe vork ie trane­
ferred to Canton. OB or other Coarail loeation. ve vant 
tbe Kaehinist* t» b*ve tbe right to follov tbeir vork. 
Vitb all protactiva banefit* and ta be able te dovetail 
tbeir eeniority. He do not vant Naebiniet* vork aa-
eigned te another Craft that i * not entitled to parform 

In the evant that tbe Carrier tran*fare ruaning repair 
lecometiv* verk to Convay and heavy repair to Altoona, 
ve vant the Kaintahance of Equipmant Kaehiniata to have 
the right to follov tbeir vork, vitb a l l protective 
banefits and to be able to dovetail tbeir eeniority. In 
addition, ve deaire that the vork on other equipmant aad 
hlghvay vahielee be identified aad retained for tbe 
former KGA Kachiniat* and that tbe lAK be adviead vhere 
tbe vahielee and aquipmant are baing traneferred to If 
not retained on the former KGA property and that the 
Machinist* be alloved to follov tbe vork if proper. 

d-«ilre that a l l MGA Maehiniat* poolt.'.on* at 
be iboliahed and nev poeitiona be aatab-
advartlaed for the reepectlva loeationa to 
vork ia being traneferred. including 
Alao V* deeire that the Nachinlsta required 
to another vork location be given e five (5) 
allovanee and a lace curtain allovaace 
vbat cbe carrier provided in tbe Carman'a 

Ha further 
BrovnaviHa 
11abed and 
vbere tha 
Ha/neeburg. 
to tranafer 
day moving 
eimilar to 
Agreamant. 

Tha Organisation ba* attaehed a propoeed laplementing 
Aigroamant vbieh v* firmly balieve 1* fair and auitable, 
f̂cn4 in conformity vith tbe pro'/lelon* of tbe Nev York 
Dock coaditione eetabliehed for bandlihg of tbi* 
tranaaction.' 

Accordiagly. tbe IAMAAM eaya that if tb* Carrier ~»*ifrf» 
found to ba premature that faa implementing agreement propoeaa by 
the carrier should be rejeetod. and that «»*i*Pi«^*if9 
aent vbieb ^ha IAMLAM ba* offered iato record abeuld be adopted 
in a roaolutien of tba diapute. 

10 
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addre** th* procedural issue* raiaed bv 
IAM4AM, i.e.. fl) the validity ef the Carrier notice' iw?^ T?? 
the question of vhether the lapa*** declared by the Carrier w.. 
preaature. 

Section 4 of Article . of tbe Nov York Dock condition* ealla 'or 
the poeting and eerving of a vrittoe notice vhich ehall eonti'n 

full and adequate etateaent of tbe propoeed changaa to be af-
fect(»d by such tranaaction, including an estimate of the number 
ef eiiployeee of eaeh claae affectad ty tba intended changea.-

Tha Carriar notice va* not incon*i*eent vith the requirement* o* 
Section 4. It *raa timely eerved and poated: it identified tha 
deciaion i**ued by the ICC for merger of the MGi into conrail; it 
announced that tbe condition* of protection of employees aa am. 
bodied in the Nov York Dock conditione vUl be provioae; it noted 
that - i t ia intended to unify, coordinate end/or coneelidata 
facilitlee used an operations and eenrieae parfirmad aeparately 
b' Conrail and the MGA;" i t gave a general description of the af-
-act that the merger voiiid have on employees: i t identified tbe 
poeition* and deparaaants vhere tboee poeitiona vork oa tbe KSA 
vhich vere te be retained or aboliabed; i t gave an estimate of 
tbe number of employee* to be affected; and. i t indleated the e«-
peetad coordination and/or conaolldatlon ef vork vould occur "on 
or about January 1. 1»?3. or earlier if an implementing agreement 
la reaehed or referee deciaion rendered." 

Although the C*rrl«r eubeequently found reeeen to change eome 
aapecta of the notice, that circuaatanc* doee not aupport a con­
tention that tbe Camer had not eeeentially met the :>otification 
requirementa of the Nev Ycrk Dock eonditiona. Saction 4 doee not 
define vhat aball constitute e perfect notice. Bather, it eeeme 
to call for tbe earving of a notice that i * *uffieiently compoeed 
ee aa to alert both employeee and their labor repreeentativee to 
the intended transaction and thereby trigger the coneummacion of 
any neeeeeary iaplemantlng agreement. 

furtbar, aetbing In tbe Section 4 notice requiremant* or other 
provieioaa of tbe Nov Yozx Dock conditione appaar to mandate tbe 
axtaat of information eougbt by the LAKfcAH. namely, dravinge, 
priata, pictures, and other information eoneamixig a nev facility 
vbieb ia to be built; a Hat of equipmant that employeea repre­
sented by tbe LANAAM repair, rebuild or rebabilitate; or, a Hat 
of all abop equipmant contemplated on being moved by tbe Carrier 
froa one location te another location. 

The above obeervetion* of tb* Arbitration Board aetvitbatanding, 
it vould aeea that tboee aeeting* and eonfermnce* vbieb preceded 
and felloved tbe earving of tbe Carriar aetiee, aa well aa tba 
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iBpl*a*nting agreeaent proviaiona -
lAN&AV, Clearly demonstrate an ©varaii Iw!5^*' P̂ ôpeaaa 
tb* lAlttAll rapraaantatlve* ef tbe iT t V t ^ ^ ' ' * " •jL**'* 
eone*rns tbe merger ef employee*, vork. an^ ?ac!^*^' ll 
into Coarail. * * c i - i t i a * er ta* KJJ 

Accordingly, the lAKAAV proteet that tbe not'.ee va. 
did not aeet the requiraaant* of Section of Arriei-
Nov York Doek eonditiona la found to be vithout merit. * ®̂  ̂ « 

2te laSAllI gni Artii*r«-tainr 

The pitrtie* engaged in a number oi informal and formal meet'nea 
and telephone eonveroation* r*g':-fding tbe notice aa veil ae thw 
term* of aa implementing agreeaent. ?b«t both partiea inaisted 
on remaining firm on a number of issue* and vere thereby not abl* 
to reach mutual accord 1* unfortunat*. Bovever, that the pa-*'as 
have not bean able to amicably reaelve tbeir differencea does'not 
aupport a finding that there va* a leek of good faith bargainlno 
or that tbey bad not in fact reaehed an impaaee la negotiation of 
an implementing agreement. 

Section 4 of Article I of the Nev York Dock eonditiona intend* 
there be a speedy reeolutlon of dispute* involving an implement­
ing agreement. It ealla fer "negotiation* for tbe purpose of 
reaching agreement vith reepect to applicatien of tbe tarms and 
condition* of thi* Appandix [ I I I I * to bogin vithin fiv* day* of 
the receipt of a notice. And, Section 4 etatee that if at the 
end of thirty (30) daya tbere i * a failur* to agree, either party 
to the dispute may euimlt i t for adjuetmant to arbitration. 

A* indicated abev*. informal di*eu**ion* vare conducted betvaen 
the partiee before the notice va* formally sarvad on Septamoer 
23, 1992. Tbe partiee aet on October 15 and is, 1993, and ex-
cha.n9ad vrittan propoeale. Subeequent me«tl.nge and telephone 
cenferencee vmre held on Novambar «, 1992 and January 5, fc, l l . 
and 13, 1993. I t va* not until oome tvo veeka later, on January 
27. 1993. that tbe carrier declared an impaaee and intent to eub­
mit the diapute to arbitration. 

It being apparmnt tbe partiee engaged in or bad opportunity of 
negotiatiee fer almeet tviee the period of time preecribad by the 
Nev York Dock condition* bafore one party, the Carrier, declared 
an impaaae, tbere i * no taaia to held there vaa a violation of 
Section 4 requiremante of the Nov York Doek eonditiona that there 
bo a 30«^y period for negotiation of an implemanting agreement 
before tbe declaration of an impaa** and rosort to arbitration. 

Th* Arbitration Beard thu* find* no reafcon to conclude that tbe 
Camer va* premarure in decl^xing aa impaa** aad invoking ar­
bitration for tbe reeolutlon of tba dt.*pute. 

Turning nov to tbe merit* of argument* advaneed by both parti** 
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ait to tba tarms ef an lapiamantlr.g agreamant. 

Ti% partiea are baaicaliy in agraamant that tha currant conr-i"-
lAKfcAH Schedule of Rulea Agreamant. eff ect.! ve Kay 1, 197», oe the 
eurviving rule* agreement vaen the KGA la merged into conrti: 
Hovevar. tbe LAKfcAH aak* that euch rulee additionally inelude c-
provide aa follove: 

1. A continuation of language L.:ntainad ia a I9il KGA 
iattar agreemen'.. conceming treiniag and tool*. 

a. A li*ting of a l l MM equipmant preeently maintained 
by lANAAV amployee* and a Hat of ahop equipment to be 
traneferred to Mayneeburg %nd agreement that thoae 
employeee vould continue to maintain tbe equipmant in 
the future. 

3. That a former Pennaylvania Bailroad agreement con­
ceming hlghvay vahlce maintenance applicable te por­
tion* of Conrail tamtory (formar nx proparsy) covar 
tbe KGA temtory. 

Givan the fev number of employeee involved i.e.. eeven. and the 
rather limited geographical confinea ef tbe KGA aa compared to 
tbe rather extenaiva aize of the Conrail labor force and the ex­
tent of ita eyetem propertiae, both partiee hava vleely ehoeen to 
be in general agreeaent that tha Conrail—lAKfcAH Schedule of 
Mxilee Agreement be epplicable vhen the formar KGA employeea are 
merged into Conreil. albeit, ae indicated abova. the lAKfcAH vould 
like te amend that Agreamant to praeerva certain KGA rulee. 

In the opinion of the Arbitration Board, to modify or amend the 
Cor.rall-IAKfcAM Schodule ef Mulee Agreamant to extend or preeerv* 
certain right* to i-srmar KGA amiployeee vould be to dabaee the 
prlneiplee of tbe baai'' understanding aa to vbieb agreement vould 
eurviva tbe merger. 4nd tend to impede, rstber than footer tbe 
•conomlee and efficianciee of tbe aerger. evan if it vae to be 
held, vbieb it le not, that ther* vaa merit to tbe aforamantloned 
deaire* of tbe lAXfcAV. 

Ttxree ef tba tetal of eeven active employeee repreeented by the 
IJUC4AM oa tbe NGA verk in tbe Locomotive Shop. Tbe four other 
employee* vork in the Maintenance of May and Signal Department. 
Tbe amployee* are currently on tvo eeparata eeniority roeter*: 
(1) Machlnlet* Sanierity Bo*t*r Mo, 1, south Brovn*viUe Locomo­
tive facilitlee, and (2) Macbiniats Sanlority Boatar No. 2, South 
Brovnavill* Maintenance of May tbop*. 

Tb* LAKfcAH a*ka that oa tb* data tb* implemanting agreement is 
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Bade effective that: (1) a nev ConraiI-IAK&AM Seniority Cistrict 
Moatar be eatabli*h«d te encoapas* th* formar tamtory ef the 
KSA. including South Brevnsvill* and Haynasburg, PA; (2) tvo nav 
rosters be created at uaynaaburg, one for shop vork and the ether 
for maintenance of vay vork; (3) amployee* folloving tboir vork 
and accepting tranafer* te ether loeationa on Conrail vhere vork 
on former MGA locomotivee. roadvay maehine*. equipment, ete., nae 
bean traneferred hava thair namee and KGA eeniority date* oov«-
talled into the exiating appropriate Conrail-IAKfcAW Seniority 
Dietriet Ro*t*r; and, (4) in tb* event thet •aployeee aceapt 
tran*f*r to a conrail loeation vhere no KGA vork haa been trans-
farred they ehall have tbeir name placed at tbe bottom of the ap­
prepriate cer.rall-IAXfcAH Seniority District Master. 

The LAKfcAH alao aak* that tb* implemanting agreement provide that 
amploy4.ea vho tran*f*r to other Conrail-IAK Seniority Dietriet* 
v i l l retain eeniority et Sout.K Brovnavill* and be eubjact te 
recall te a permanent vacancy <cnovn to ba of at leaat SO day* 
duration, vith tha Carrier paying reaeonabla expenaea in eonnee-
tlon vith an amployee accepting recall and retuming te South 
Brovneville. 

The r^rrler. on tbe other hand, prepoee* that all KGA employeee 
rep: eeentad by the lAK-̂ AV be dovetailed into tbe Conrail-LAKfcAH 
Sanlority Dietriet "001 A" rooter vitb a Prior BB Code "KSA" and 
a Prior Bo*t*r cod* "OOOl", and that aueb employeea be evailable 
to parform aervice on a ceordinatad baei* *ubj*ct to applicable 
Conrail egreemente. The Carrier ba* alao propoeed that on the 
affactiva date of tbe implementing egreemant that Conra 11-IAKfc>u 
Seniority Dietriet "0012A" be axpar.ded to aneempaae the former 
temtory of the KGA. 

In thi* latter regard the Carrier ha* •tated that tboee LAKfcAH 
Kaehinieta vno are deaignated to retain prior righta v i l l hav« 
prior righte to all aachlniat* pooitlon* *ub*equently advarti**d 
on th* formar KGA tamtory. 

The Carrier a***rte that ita eeniority propoeal providee tbe KSA 
amplcyeee full integration of their eaniority on tbe Pittabxirgh 
area eeniority rooter, and that thia i * appropriate einee i t eeyo 
the prepondarance of locomotive vork formerly done at Brovnsviiie 
by lAKfcAM ropreeenteC eaployeee v l U bo parformod at tbe Convey 
Oieeel Shop because the KGA loeom«..lve fleet v i l l be inte^.Tated 
into tbe Conrail eyetaa locoaetive fleet, vbile eome unquant^fied 
amount of baavy repair vork v i l l bo dona at Altoona. PA. 

further, tbe Carriar aaya that .aa vaat propo«»er*nce of tbe vork 
on maintanance of vay aacrirvary v i l l continue to b* P«̂ <?,»*«̂ „?J 
the foraer KGA property, and that ita P"PC"L!! ^ a«»Si 
prior rights to positions headquartered oa tbe 
that maehlnlsts vbo had performed tbe vork v i l i have first rigbta 
to continue to perform tbe vork on tba former NSA tarritory. 
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IB support of tb* logic ef i t * **nierity prepe*al. th* c*r-'*r 
peiats up that ia every implementing agreamant reached by autua' 
agreamant or under Section 4 arbitration, thn appropriate cor-aii 
Pittsburgh araa eeniority district haa buan expanded to encompaaa 
the former KSA territory, and tnat In ne instance has the KGA 
been kept a aeparate eeniority dietriet a* here requeicad oy -ae 
lAKfcAW. 

The Carrier StiTXhar eubmite, and the Arbitration Board beliavaa 
rightly eo, that the advertieeaent and avarding of poeitiona 
ebould be baeleally pureuant to tb* applicable rulea agreaaant, 
or, a* h*r*, th* conrail-lAKfcAV Schedule of Mule* Ags-eement. in 
thi* r**pect, i t i * noted that Section S of Article I ef the N«W 
York Dock conditionB preecribae that to aligible for a diaplaca-
mant allovanee there mu*t be "tbe normal axerclee of eeniority 
righta under exiating egreamanta, rulee end practices to ostal.-. i 
poeition producing companaation equal to or exce'̂ dlng the cempen-
aetion he reeelvad in the poeition from vbieh ho vaa diaplaeed." 

Accordingly, in con*ld*ratlon of th* record and argument* of the 
partiee, tbe Arbitration Board find* tba C;arri*r prope*al for the 
expanaion of the Pittaburgh Seniority Distriei to includs the 
ferm<*r KGA territory te be meritorioua and apprepriate for tbe 
protection of eeniority righta and the aaeignmant of amployeea 
mada neeeeeary by tbe merger of tbe MGA into Conrail. 

m i iMMi Ptr;gti AYirtBt; 

A teet period avarage (TPA) la a meaningful meesureaant of paat 
eammga of a diaplaeed employee in the eatabllahmart ef an af­
fected employee'e Job protection allovanee. I t parmlts a deter­
mination to be made aa to the extent, if any, that • dlaplaeement 
allovanee le payable each aonth during the tei* of a proter-.ivs 
period <e a conaequenee ef tbe employes havir.g oaen advaree«y af­
fectad ee e direct reeult of the tranaaction. 

A TPA la not. hovov-er, something to vhich an amployee la entitled 
account an indirect effect of tbe tranaaction. or on tha baale of 
epaculative belief that the tranaact'sr. may ba cause fer raducod 
compenaation or loae of a job at a future date. 

for i t to b* concluded, aa '..he LAKfcAH aeka, that a TPA be givan 
to all MCA Machinlete, "vith no etringe attached," vould require 
thie Arbitration Board to go euteide tbe meaning and intent of 
tbe Nov York Deck conditions and give blanket eertl icatioa to 
all amployeas. Sueh action vould be in disregard of those provi­
sions ef tba NOV York Dock eonditiona vbieb condition entitlemant 
to either e diamlesal or displacement allovanee on a ahoving that 
tbe transaction bas had an advars* affect on an employee, or, a* 
eet forth in euch condition*, that a* a "reault of a tranaaction" 
tbe affected amployee " i * deprived of employment" er i * "placed 
in a vera* po*ltion vitb reopaet to hi* companaation and rulee 
goveming bio vorking condition*.* 
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'̂̂ .̂̂ ^ th* Arbitration Board that 
tba eartlf ication of an employee aolely on tbe ba*i* o f t h e l ! 
piamaaratlon of a tranaactikm, rather than tbe certification anI 
eonstruetion ef a TPA at the time tbe employee ia in faet «a-
ver**ly affected, vould be to prematurely eoaor>ee tbe tolling ef 
caa prctective period during vhieh the affected employaa vould o« 
entitled to a Job protection or dlaplaeement allowance. 

That tha Carrier, in an implementing agreamant vitb tbe Brother­
hood of Maintenance of H*y Employee*, va* agreeable to providing 
that employee* on tbe KGA vbo are in active earviee on a date 
certain "vi l l be certified as a • Diaplaeed ttployse* •dvar*«ly 
affectad by tbe transaction" aad "vill be provit^d tbeir teet 
period av«ragee," a^t bo vioved in tbe light ef tb.\t understand­
ing being one of a voluntary nature ia sattlemant î f tb* m*rg*r 
notice and other panding labor matter*, and al*o atipulating the 
folloving: 

"It i * fuxt:b*r agreed that notvitbatanding tbe eer-
tlficetion providod for above, any ouch employee ed-
vereely affected due to any of tb* folloving eau*e* v i l l 
not ba entitled to receive eitbor a diami**al allovanee 
er • dlaplaeement allovanee a* a result thereof: 

o Caployee'e ovn cheiee (e.g. voluntarily bidding to a 
lovar rated poaition). 

o Return of other (eenier) eaployeee froa leeve ef 
aboonce. diaability, injury or vacation. 

e Hedical diequalification of tb* Claimant, 

o Emergency or vork eteppage. 

o Extemal otatutory ebang** *ueh a* «m*ndment* to tb* 
Hour* of serviee Utv or THK reguletion*." 

In any event, aside from tbe above underetanding betveen the Car­
rier and tbe BOB being on* of a voluatary or c f i J f ^ - ^ r j . ^ ' J J i ; . 
ing nature, i t i* not, a* b*r* *ought by tb* lAMAAM, tb* provid­
ing of a TPA •vitb no otr ing* attached." 

Arbitrator Wllliaa E. fredenberger, Jr . ib a *«ci-»^o«J*^?,5* 
iaaued ^ a r data of January 12, 1913 ia a diapute »>«t*«*H the 
Bro^Ter^od of Railvey Carmoa aad tbe V i V " ! * " JL"* i S t ? 
RalSSS'Louiavil le and NaahviU* Bailroad involving ^ « J j j j i 
S contilnad lb an arbitrated implaaeatiag •'^••••"^ • J " . ^ ^ ! ^ 
S a t iSuerconcem.lng di.plaeeaent allovanco* ver* not properly 
Ju*ticiablfc in the proceeding before bim. aaid: 

•Tha queetion of vbotb*r tb* CarrUra are «fIf^f^ 
fumiah te*t peried oamiags a* vail aa tbe queatioa ox 
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vbatbar a particular employ** ae*t* tb* definition of a 
displaced eapleyee ara dependant upon individual 
eireumatan'̂ aa. The** qu*stion* ar* properly Justiciable 
in a proceeding pursuant te Article I , Section 11 of tbe 
Nev York Doek eonditiona rather than thi* iSsction 4: 
proe**ding." 

In th* light of tb* aforementioned eonaiderationa. and in keepm? 
vith the finding* of many pa*t board*, aueb a* in the eaae before 
Arbitrator fredenberger, thi* Arbitration Board finda no bacis to 
eonelude that an arbitrated implementing agreement may properly 
mandate a TPA proviaion in tbe manner requoatod by tbe LAKfcAH. 

HPYing ,^;tB¥•nci; 
The lAKfcAH initially requeated that, in addition to tboee aoving 
benefits contained in Article I, Soetion 9, of tbe Nev York Dock 
eonditiona, "employeea electing to tranafer to a nov point ef 
eaployment requiring a ehange of reaidanea a* a roault of Job* 
offor*" be provided "an allovane* fer any and all etbur expen***" 
in Accordance vith a echedule that vould call fer payment ef S400 
allovanee on tbe date of tranafer; a aacond S400 allovanee at tbe 
end ef 120 daya ef compeneated vork; and a third S400 allovanee 
at the end of 190 day* of compeneated vork. The foregoing 
notvitbatanding, in i t * preeentatien to tbe Arbitration Board, 
the LAKfcAH propoeed that the machiniet* required to tranafer be 
givar a "lace curtain" allovanee eimilar to that contained in tha 
implementing agreement the Carrier entered into vith the Carmen's 
Crgar.ixatlon, i.e., a S500 allovanee. 

The lAMfcAH aleo a*ks thst th* implementing egreament etipulata 
raimbar**a*nt of vage loae*: as fiv* (5) daya rather than the 
three (3) day raimbur*e«>̂ it vhieh le preecrlbed in the Nov York 
Dock condition*. 

:t 1* beyond tb* Jiiri*diction of an arbitration bo*~d, aueb aa 
thia. to avard an inereeee in tbe preeeribod moving allovanee, 
abeent the authority of tba partiee to make a deteraination on 
euch a mattar. 

Section 9 of tbe Mov York Dock condition* *porifically **y* that 
th* affected omployae ahall be reimburead for an actual vage loee 
"not to exceed 3 vorking daya." No mention 1* mad* in tboee eon­
ditiona ef *otbar expan***" or a oebadule of allovancee fer other 
expenaea. 

Thie finding notvitAetanding, tb* Arbitration Board vould b* 
rami** if i t did not >,yay, aa Arbitrator tcbeinman aaid in a die-
put* involving thi* CaxTlar ar*' tba TOT, and wboraia tb* Carriar 
had agreed to permit tbe arbitrator to make a determination a.beut 
aoving allovancee: "He balieve i t inequitable to provido « dif-
f*r*nt l*v*l of benefit* to former KGA amployeea vbo muat move... 
a* a reeult of thi* trana*etion.* 
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Tb* Arbitrator vould hep* that in final r**elution a* 
dispute tbat tba Cam.: vould r.eonaidar ft. po,it:oi?^Li^:!:: 
a^Moyoea repreaent.d by th* IAK4AM tb* eame laSSI lf'^LS?.?!*": 
vaa villing to provide in pro-arbitration Meting* and a* i r L ; 
tamed in certain l . t t . r . of agr**a*nt vith th* e t S r c-a-
organixatlone, l . * . , fi^.. (5) vorking d*y* off vv^ oav l l ^ ^ : 
S500 tranafer or lace curtain allovMce. *^ * 

p.e lAKfcAH aeka tbat 'cbe implemanting agreement provide tha •at̂ *. 
Kaintenanee of Hay Kaehini.t* -be allovod t ? T i n S ! i a i d ^ l r ^ c i j 
all th* vork currently performed oa tbe NSA" and the one K ^ I J ! 

Kachiniat -be allov^l to iTmSIn « d ^ « -
fera all tbe locomotive vork currently performed on the KGA that 
1* not tranaforrad to another location." further, i t aak* that 
if the vork is transferred to Caatoa. Ohio or other Conraii 

The lAKfcAH alee deslree tbat vork oa other equipaent and hlghvay 
vahielee be identified and ret:tined for tbe fSmSr KGA KachinllS 
and --hat i t be advised vn.re tbe vahielee and equipaent a w b e S 
traneferred to i f net retained on tha former ittA V r j ^ A ? , "aSd 
that --he Kachlnists be alloved to follov the vork if p«p«r.-

Jrj«.«r r :^} *)• dieeueeed belov, this Arbitration Board finds 
S^^t w«^v • IJ'^^y crsatad position at a location to 
r ^ , : ^ ^ormtrly performed on tbe KGA mey be tranafarred 
aaoû d be avarded te a former KGA employee on tbe baaia that vork 
i::!"!*.^® creation of sueh position v i l l be exclusively 
york of the former KCA. Cartainly, vhan vork of the nature here 
..nyo.vad on the KCA is transferred and integrated into tbe con­
ra** aystaa in implamantatien of the merger ,'.t v i l l be difficult. 
1. net impoeeible. to distlngulah vbat vor); had previously been 
vork restricted to or performed by former 'XG.\ employeee. 

The Conrail—lAMfcAH Schedule of Rulee Agre-m̂ jnt. vhieh, ee etated 
above, it to ba adopted by tbe partiee as part of the implement­
ing agreamant, proeeribee tbe maimer i:j vhich nev poeitiona and 
vaeanciaa v i l l bo advartieed, poeted, and announeamenta aade ae 
to tbe aame of tba euceeeaful applicant after the cloee of the 
advert iaemant. 

?rovi*ioe ia alee made in aueb Agreeamnt for tbe evarding ef ad-
^•z^iaad poaitione or vacancies a. eoneern. eaployeee having 
prior right aeniority in tbe eraft aad elaaa ia vhieh tbe vaeaacy 
axiata to bo given first consideration, evan if vorking out cf 
their craft or cla**. Tbu*. i t vould aeea tbat tb* LAX AAV eon-
corn* are vithout merit and tbat tha applieabla and currant ruleit 
of the Conrail—LAKfcAH schedule ef Rulea Agreamant ahould apply 
and prevail vitb reepect to tba advartiaament aad avarding of 
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pesltieaa Hfedeb aay aria* out of applieatioa ef tb* implementing 
agreement. 

The exear&ion to tba abova findir^s is tbat tba Arbitration Board 
balievea the implemanting agreamant abould inelude tbat Side Lat­
ter of Onderatanding vbieh tbe carriar bad initially propoeed te 
tbe LAKfcAH, but vitbdrov vhan it deelared an impaeee, or, namely, 
a letter dated oetnbor 1«, 1992, and preeented to thie Board by 
tbe lAKfcAH aa Eaployee Exhibit No. 32. and vbieb v i l l be attached 
to thie Arbitratioa Beard deciaion aad baroinaftar be identified 
ao Side Letter Mo. 1 to tbe Zaplemanting Agreement. Tbia eide 
letter eonceraa tba aaticipated transfer of portions of vork froa 
tbe MGA to Altoona, PA, and tbe right of former KGA employees to 
ha initially awarded a position creata^i aa a coaaoquanee of aueb 
ftctior. Xt La alao evident from the record tbat tbo auM .itua-
tlnn aay veil apply vitb reepect to a traaafer or vork frem tbe 
MSA to convey, PA. Tbua, tbi. .id. latter vi:.i bo eonaidared as 
likavise applicable to any poaltloa vbieb initially involve, tb. 
tranaf.r of portiona of vork froa tba feraar MSA to Convay, PA. 

Accordingly, ia otudy of tbe record aad argumanta of tb* parties, 
tbe Arbitration Beard fiada tbat tba Implementing Agreement vbieb 
tbe carriar ba* proposed for adoption, namely, Uebiblt 13 to ita 
vrittan preaaatatioaT aad bare attaehed aa Attacbmaat "A", maata 
5 . «itSla eat forti in Article 1. tectioa 4 of tbe Nov York 
Deck eonditiona ia effecting tbe coordiaatioa cf vork parformad 
Srlmployeoa ropreaantod by tbe lAKfcAH oa the MSA ia • ' - ^ - f " 
euthorized by tha ICC. Therefore, tbe Arbitration Board finde 
that eueh dô umwit, together vitb tbe addition of previouely aen-
tioned Side Letter of Underetanding No. 1, aball »>«.J*if.̂ f̂ ""! 
etitute tbe appropriate laplementing Agre«mant fer tbe merger of 
KSA employeee repreeented by tbe LAKfcAH iito Conrail. 

The oueetion at I*au* i * di*po**d ef ** **t forth in tbe abov* 
finding* of t*ia Axbitration Board. 

Robert t. Petereon, 

Juno 31, 19t3 

19 
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ATTACHMENT 'A * 
CONBAlL -UMtA te 

NY DOCK (MCA) 

ASiSBcnrr XASC TIZS OAT or i i i : , UIBCB 
AitrxcLC z. fccTioa 4 or m m TOU DOCX CODITIOMS. 
B R V C n m IVRRSATZOaAX, AfiOCZAfloa or MAOlItlflTs AMD 
AEROSPACE MORUBJ A » COMSOLIDATES BAIL CORPORA?IDS A B TME 
NOaORGAKELA RAILHRT CflMPAfT I I eOlRCTIOa MI7H TME KSRGZX or 
r X I NOaoaGAiOLA RAXLVAY C O V A I T Ittt) eOMRAXL PURSUAa? TO 
zircRtTATt coiaaRCS cfltacxsaxoa amoL xi riiAacE OOOLET 
ao. 31t7S 

vierea* the lnt*rst«t* ceoaore* Commi*«ion m finance 

Docket MO. 31I7S If ranted approval of th* aarger of the 

Nonongabola Rail^ «y coapany (hereinaftar roforrod te a. KSA) 

into con.olidar.od Rail Corporation (hereinaftar referred te 

as conrail) aubjoet to 'Rtiv fork Dock' Labor Protective 

conditions and that tne ICC further approved the assignmont 

of leases of the KSA te Conrail; aad 

Hhereas, tho Carriers latend te effect the roerdinatlen 

of work porformod by eapleyeos repreeented by tne 

Intemational Aasociation of Machinists and Aerospace 

Herkers ia coanoction vitb tbe merger, iacluding th* 

movement of malatenance ef oquipmer'' vork to Haynosburg and 

Coaray^ PA. 

IT ZS ASRXCS: 

X. on the effective dato of this agreemeat, the 

LclLct ive larg^iaing Agreeeeat effective Hay 1. 

EXH!?:T I: 
S.A.-0272 
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amendoe, betveen Conrail and the Intemational Assocutie^ 

Of Haehinists and Aerospace Herkeri, t>a applicable 

tha former Monongaheia Bailv.y Ceapany eapioy*.. ceveree ey 

this Agreeaent, and Monongahela Railvay Company Agreeaenta 

«re terminated. 

2. On the effective date of this Agreeaent. aii MGA 

eapleyoos represented by the lat.raational A..oeiation c« 

Machinists and Aoro.pae. Horkers v i i i be dovetailed into tn* 

Conrail-IAK Seniority Oi.triet -OOIJA- ro.ter'vith . frior 

RR cod. "KGA" and a Prior Ro.t.r eode "OOOl-. ana t.̂ at .uch 

omployoo. v i i l be evailable to perfozm .ervieo on a 

eeordinatod ba.i. .ubject to applieabla conrail agreementa. 

On tho effective date of thi. Agreement Conrail-IAK 

Senlsrity Di.trict "OOISA' v i l l be expanded te encompass the 

former territory of the KGA. 

3. Employeee affected as a reeult ef this 

tr.n.actien v i l l be effordod the benefit, preeeribod by tho 

ICC a. .ot forth in r.he Nov York Doek condition, vhieh aro, 

by roforenee, incorporated hevein and aade a part hereof. 

4. Aay prior continuou. .ervieo and qualifying year, 

vith the HoBoagahela Railway Coapany shall be credited for 

veeation, personal leave and othar beneflta which are 

granted on the basis of qualifying years of serrice. 

-2-
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S. An eapleyee vne i . affectea py tne tranaactior. ane 

entitled to benefits under Section S er f of the Now y©-* 

yeek conditions may file . written request on the form 

provided, with the Manager-Labor Relation., Suit. 20: 

ConrMl Building 424 Holiday Drive. Pitt.burgn. PA i?220. 

fer a .tat.aent of to.t period earning, ior uee m 

developing hi. or nor di.plaeomont or diami..al allovanee. 

A elaim fe? protection mu.t be pre.entod on the form 

provided n̂d mu.t be lubmittod to Coarail*. »*4tnager-Labor 

Relationa within aisty (fO) day. following the ead ef the 

month in which the adver.e affect i . elaimod. 

C. An eapleyee who 1. deprived of employment aa a 

Haehini.t a. a ro.ult of thi. tranaaetion aay bo offered ,a 

poaition a. a Kaehini.t .t any loeation. Sueh employee 

.hall bo given thirty (30) days' written notice by certified 

mail (with copy to tho General Chairman) ef aueh offer and 

mu.t elect in writing one ef tho following option, prior te 

th* •xplration ef the notieo: (1) to accept tba offer; (2) 

to reaign from a l l *eme* aad aeeopt a lua^ *aa peyment 

computed la aeeerdance with toetion 9 of tbo Maehiagton Job 

Proteetioa Agroomont of Kay. 1131 (if a change in re*id*nee 

la required): or (3) to be furloughed withoot protection 

darlBf the period of .uch farloegh. In tbe eveat an 

omploye^ f a l l , to mabe .ecb an electlea. be .ball be 

considered vo havo exercised option 3. Bapleyoe* accepting 

S.A.-0274 
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* 33b Offer that would unaer eai.ting *gr*om.nt« require a 

cbanfe in residenea win ta •iigibl. ta receive the movm, 

espentet prerided under paragraph 3 of this Agroement. 

7. The di.ml..al alleweaee of any employee shall be 

reduced to the extent ef aay earning, made by the employee 

outaid* of tho employment of Coarail. Eaployee. receiving * 

diamia.al allowaneo auat. upon requo.t. provioa 

documentation attesting te tbe aaaaat of such out.ioe 

earning.. failure te provide aaeb documentatioa upon 

requeit, er upon ovidenee ef aay fraudalaat stttAissioa ef 

elaiaa, i^hall reault ia a auspeasiea ef beaefits. 

I. This Agreement will beeema effective upon five (S) 

daya advaaee notice to tbii involved Seaeral Chairmen ef the 

Intemational Aaeoeiatlon of Haebinitt. aad Aero.paee 

Horker., uales. othorvi.e agreed, aad coaatitute. the 

required implementing egreement and fulfills all other 

-4-
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reguirements of Article 2, Section 4 of the Nov Yort zoct 

Ubor PretaetiT. Cendltiens lapesed by ics fiaane. Ooeket 

31I7S. 

Signed this day of , 1992. et 

fOR THE EKPLOTEES: fOR COMtOLISATED RAIL 
CORPORATIOM: 

General Chairman 
Intemational Aa.oeiation of 
Maehiniat. and Aero.paee Horkers 

vice freeidont-Labor Ae.ati 

APPROVES: rOR T B NOHOHGAIBLA RAXLVAY 

Intorrttional Aa.eeiatien of 
Machini.t. and Aoro.pace Morfcars 

- I - S.A.-0276 
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SIDE LETTER NO. l 
C0NRAIL-IAM4AW 

NY DOCK (MCA) 

).-5.— 

October I f , ItfS 

Kr. 
General Cbaixi 
Xateraatioaal Aaaociatiea of 
Hacbibist. aad Aaroapaee Morbars 

ro «i, aoa 7SCA 
Altoeaa, PA ll«61 

Ro: Menoagabola Railway 
XCC fibaaee Oecbat 31179 

Mr. Me«allemt 

• Coarail Merger 

This eenfizas tbe diaemaaieaa bald eoaeeniag tba aarger 
iiVlaMatibg â vmemeat. 

Zb ear diaeaasieas aad ib tba Betice ptmrioaaly provided tbe 
Carrier adri.ed tbat LAM poaiUoaa vould be aovod from 
irowaaville to Mayaeabrurg eeaearreat vitb tbe eoordiaatioh 
of MGA verk with Coarail. 

Mo farther adviaed tbat ve aaUeipata moribg five of tb* 
.oven eurreat Macbiaista poaitioaa aad abolisbibg two 
pe.itiona. es portioas of tbe work ami perfoxmod by tbooe 
Jo.ltioBjwill be pertoomed by Coarail foreea •MTtb* Altooaa 
Sbopo. 

Me asroe tbat emacaxxmat vitb tbe coordiwatioa of verk aad 
the aovmmeat of lAB peeitiema ta Maymeabmrg/ Carrier v i l l 
oetabliab aew poaitioaa at Altaeaa eq**! to ^Jj? 
poaitioaa mermmaMtly aboliabed ea tba MBA. Tboao poaitioaa 
Will ibitlally bo advmriiaod aad " i ^ * ^ « 
riebta baaia. Pmxaar MGA oavloyee. avarded tboao poaitioaa 
WiU bo •fstaUed to awviag oapeaao. aad 
ae^rZace vitb Amcle Z fectioaf f « ^ " j T j S i i S r ^ 
eomditieae. li^lermea foUovlmg tbair ^ . • f f . • f f S ^ , ^ 
traaafer ia aeeordaaee vitb « » i » * 5 T - " i J S * i i . ' * S a S U ^ aame. aad HaB aemlerlty datea dovetailed lata tae 
appropriate Coarail XAM •^^'%,^''^J^ X ^ i ^ y ^ 

S.A.-0277 
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Pleaee iadieate year agriMint i f aiff&iaq la 

tiaeecely^ 

/a/ 11. S. 

R. E. avert 
Viee Preaideat-Laber Ralatieaa 

X J. MeMollea 

I/I 
RJMSX0t3 .JO 

228 

Offiorss nNorr 
S.A.-0278 



C. Exh. 18 

In f 0 Matter of tho 
Arb. ration betveen: 

COKSOLIDATZO RAIL CORPORATION 
AMO KONOHGAKZLA RAZLHAY COKPAKY, 

Carrier., 

and 

UyiTED TRAN8PORTATI0N UNION(E) . 

Organlxation. 

Pursuant to Article z. Section 4 
ef the Nov York Doek Condition. 

ICC finane. Docket No. 31175 

QOTmrov am 

Hearing Data: September 34, 1993 
Roaring Locetiont Pittaburgh, P*nn*ylvania 

Oate of Award! October 29, 1992 

JOHN B. LaJbOCCO 
ARBZTRATOR 

923 Saeond Streot. Suit* 300 
Sacramento, Califomia 9Sii4-227t 

awppYAm laaPMa TM nraarrrm 

(1) Ooea tbe Referee have tbe authority undar ARK 
Yerk Peek to datarmine irbatber tha Conrail or tha 
KGA tcbadula Agreement will apply on tbo 
cenaolidated operation. 

(2) I f iha anawor to queatlon (1) i . yo*. aub*«qu«at 
zo tbe conael idat ioa of tba Honongabalc Railway 
cespany eperationa inte Conaol idated Rail 
Corporation, v i l l the collective bargaining 
agreementa appHbSble to Locomotiv* Engineers and 
Locomotive firemen formerly employed by 
Honongabala Railway Ccmpany bo> 

(a) tho collective bargaining agreeaent* 
goveming rate* ef p*y and working eonditiona of 
Locomotive Engineero and reserv* engine eerviee 
employoo* on Ccnrail) or 

(b) the coll*etive bargaining agroeaanta 
applicab:.* to tho amployee* on the Monongahela 
Railvay Coapany prier to tbe conaolidationT 
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Exh. 18 

CR/KCA and UTVlt) ^ ' l * 
KYO f 4 Arb. 

QPTKTOW 

X, INTRODUCTION 

on October 10, 1991. th* Interetate Coaaorce Coaaiaaion CCC) 

approve*, the Coneolidated Rail Corporation'* •pplicatien to 8*rge the 

Monongahela Railvay conpany (KCA) into tho Coneolidated Rail 

corporation (Conrail).' gonselldatad Rail gQngrttifln'Htrgsr-

Hnnnr"**)t3f •«iiwav. I.C.C. finance Docket No. 31S7S (Deciaion dated 

octfibor 4, 1991}. To compensate and protect employee* affected by the 

merger. the ICC iapoaed tho employee aerger protection conditione eet 

forth in M̂%> VBITM Peek Railvav-CantTol-Bmeklvn Eaafm Di*triet 

ZMOlOMl. 3«0 I.C.C. 60, S4-9C (1979); affirmed, M«W York Dock Railwav 

X/. uni tad State*. «09 f.2d 13 (2nd Cir . 1979) (-N*v York Dec^ 

Condition*") on tho Conrail ond th* KGA piirauant to tha ralevent 

enabling etatuta. 49 U.S.C. II 11343, 11347. 

Thia arbitration ia conducted pursuant to Section 4 of th* N«v 

Yerk Dock eonditiona.' Pureuant to an egreemant memorialixed by an 

Auguat 27, 1992 letter, the Carriara and tba Organlxation appointed 

the undersigned aa Arbitrator in thia matter and etipulated to the 

laauea ia diapute vbieb appear on tbe tit l e page of thia Opinion. 

Botb partiea filed lengthy prehearing aubmi**ion*. Th* 

Arbitr*tor antartainod oral argument during the Septenbar 24, 1992 

hearing. At the Arbitrator'a requeet, the partiea vaived the thirty 

* tu umttmm mnifmn t. t*U mmmr i« »ftitu i M« »«ft ••«« urmmmm. tt,m, tM 
*fe<tr«t»r «tll miy ««t» t*« wrtlcwtar r»m». 
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C. Exn. 16 

ai/KSA and UTD(E) 
KYD i 4 AXb. 

Page 2 

day time limitation, eet forth in Section 4(a) (3) of the Nev York Dock 

Conditione, for ieouing thi* Av*rd. 

I I . RACRCROOK!) AKO SUMMARY Of THE fACTS 

HSx, vhieh cenoist* ef 143 ailao trsek in Panneylvania and 

Moat Virginia, vaa, for aany yeara, jointly owned by conrail, the 

Pittabtirgb and Lake Erie Railroad (nov the Throe Rivers Railroed) and, 

one of tbe predoeoeaor companies of CSX Transportation, Inc. 

Ninecy-nini percent of HGA''i revenue traffic is generated from coal 

hauling originating at coal flelda along MSA'a line. Ia 1990, KCA 

Intarcbariged eighty-three percent of ita eoal traffic vitb Conrail. 

Booidee oonneeting vitb conrail >t tbe north end of vest Brovn*vill9, 

tbe KSA interebangea vitb the former Pittaburgh and Lake Erie Railroed 

at Brovneville Junction and with tbe CSX at Rivaeville, Meat Virginia. 

The KGA i s divldod into tvo divlaiona, voet and aaat. Botb 

divlsionm moot at BrovnaviHa, Pennaylvania tbe nortbemmoot point on 

tha KSA. The oaet,diviaion followa the Honongabala River aoutb to 

fairview, Weat Virginia while tbe waa* diviaion runa from Brown»vill* 

*cuthwoaterly tbrougb Mayneeburg, pennaylvania to Blaekaville, Hoot 

Virginia. 

In 1990, ConraU purchaeed 100% of tbe HOA *tock and on Auguat 

14, 1990. tba ICC approvod Conrail'* «pplication to acquiro th* KOA. 

^n^f^M^atad o.<T PnrT»er«rin,,.gnTttre.1 Mononcrabal^ HSilVlY CgnillY. 

finance Docket Mo. 31430 (Decided on Auguat 14, 1990J Although tho 

XCC impoaod tbo Mew York Dock Conditione to proteet any employeee 

adveraely affected by the acquiaition, the Ccnditiona vere never 
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C . Exn. 18 

CJl/MCA and UTU(E) 
NYD I 4 Arb. 

Page 

triggvred einee Conrail did not conaence integrating the KSA into 

Conrail until after the October, 1991 aerger. 

Pureuant to written notice i**u(<d und*r Section 4 ef the New York 

Dock Condition*, th* carriara notified the organixetion. on July 3, 

19f2, of tbeir intent to conoolidat*, unify, *nd coordinot* all t.'ie 

facilitioo and operationa of the KSA into the Conrail. Tha Carrier'a 

notice eontemplated that Conrail would completely oubsuma th* KSA, 

that ia, tbere vould no longer ba any MSA eperationa, eervicee, or 

f a c i l i t i e a . In cum, the KGA, aa preeently conatitutad, vould ge out 

of exiatence boeauee the entire KGA vould accrete into Conrail. 

At a mooting held en Kay 13, 1992, the Carriers preoonted 

Organisation vith a detailed explanation ot the iapendlng 

cenaol idat ion. To fully underatand the breadth of tbe operational 

changea and the effect of thee* change* on KOA Engineer*, th* 

Arbitrator muat initially relate bov traina are currently operated 

over the KSA. Coal produeera located along the KGA plaeo car ordere 

vith the Conrail. Conrail train and engine crevo deliver a train of 

empty cara to the KSA-Conrail interchange point at Heat Brovnaville. 

Pennaylvania. KGA train and engine crev* r*port to duty at 

Brovnaville and thue, the empty eoal train* fr*qu*ntly ait idl * for up 

to three hours et Brownovillo vbile the KCA crev aambora ere reporting 

to thoir on duty point, and baing tranaportod to Weat Brovnavill*. 

The MCA crov operate* tho empty train to th* coal producer for 

loading. Since all MGA crew somber* are coapeneatad at yard rate., a. 

if th*y •re performing yard eerviee, anothar .MGA crev muat relieve the 
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Ex: 

CR/MCA and UTU(E) 
KYD i 4 Arb. 

P.ge 4 

fir s t crev during the leeding operation to avoid paying coetly 

overtiae coapeneation to the fir*t cr*v. Th* **cond cr*v ceapl*t** 

th* loading proco** and oporatos th* train back to H**t Brovnavill* 

vhere i t i * interchanged vitb tb* conrail. Under the carriers' 

propoeed coneolldation every facet of current train operatione will 

Change eubetantially. Th* nev on and off duty point for all craw, 

will be Heyneeburg, Pennsylvania. * more cantrallxod point than 

Brovnavill*. conrail will run empty treine. originating at either 

convay Yard in Pittaburgh or con*a.ugb Yard at Johnatovn. through weet 

Brcwnoville to either Haynaeburg on tbe voet diviaion or Kaid.ville on 

the ea.t dlvi*ion (.pp*r*nrly, erev. reporting to duty at th* new crew 

be.e .t H.yn*.buTg v i l l bo tranoportad to Kaidaville. vhich i * 

.-aaonably cloee to Hayna.burg). Sine* crewa v i l l take ovr tb* empty 

tr.in* at Mayneeburg, tho CarrlarH pr^lict that a aingl* crev can 

d.Hver tha empty train to the eoal producer, load and return i t to 

w.yneeburg vithin *igbt hour.. Horaov.r. th* carrier eptimlatically 

foreceta that aomo crew, may b* abl. to mak. tvo or more tum* to 

*oae ainea. 

tn .ddltlon to . .m>.tMtlal .lt.r.tlon In Sov tnl n . »iU 

op.r.t. o».r ta. tor..r KSA, «ny, It »11 »» « « « « .ctlvtti... 

w ill M intMr.t.d into . i . l i . r . c t l v l t l . . p«Jor..d on conr.il. 

t«u.. «p^«vi.lon, tx.tn «ul or» *l.p.t«ln,. «.t«~r .«vlo.. .n» 

oe..r .d.lnl.tr.tiv. function. -iU b. t o f l l y I n f ^ t . - into 

conr.ll-. .y.t« « ""=-1 £.=111"" >*i=ft P"'"*!'' 

identical funcrion*. 
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C. Exh. 18 

CR/«SA and UTU(X) '̂V* 
KYD I 4 Arb. 

The partiee aet on Kay 27, 1992, te di.cu*. th. t.raa and 

condition, ef a New York Dock iaplementlrg agreamant. According to 

the organlxation, MCA Engineer* negetieted with the Camera for only 

about thirty minute* b*c*u** moot ef tha Aay waa .pent en nagotiation* 

botwoan tho Carrier*, and KGA Conductor* and Trainman.' D**pit* the 

ehort bargaining eeeeion, the Carriere and Organixetion, thereafter, 

reached a tentative agreeaent on a l l i**uoa *urrounding thr Carriere' 

propoead cenaoHdatlon of MGA eperatien* into Conrail, *xe*pt. th* tvo 

iaauae pre**nt*d to th* Arbitrator. The partiea deadlocked n̂ whether 

the MGA Engineer* *hould com* under the eolloctivo bergainlng 

agreement applicable to Locomotive Enginaera on eor.rall or ramaJ-

under tbo KGA aeheduled engineer*' agr*am«nt.* Tbo Carriar* •*rv*d 

th* July 3, 1992 formal notice, under Soetlon 4 of th* N*w York Dock 

eonditiona. to invoke arbitration. Throughout tbe hendllng of this 

diapute on the property, the organlxation reaarved tha right to raiae 

tbe threohold i**u* of whether or nat thi* Arbitrater haa th* 

*uthority to determine whieb collectiv* b«rg*ining *gre*mant will 

apply to th* KGA ragineer* *ub**qu*nt to the coordination. 

3 , , • • - ^ t - , , - rrmmmrwim mtm tan ar, ttw ew*t«M « M •tv1t̂ M. e» MIT 

tffmcx mrmmn Cjnr««» tM jnj<MT>. TM mm 
t a t v i M t M . 

* ^nm^^'imx^mi^r^^'mm^.rr^^^^J^^ 
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EXT.. 18 

cR/uak end CTD(E) « 
KYD i 4 Arb. 

nr.. TKX POtlTIONt Of TKl PAXTZEi 

The United State* Supr*me Court and tbo ICC have botb int*rpr*t*d 

th* lnt*r*t*t* Coamere* Act to permit an arbitrator to abrogate a 

eolloctivo bargaining agreementa on rail propertiea effecting an icc 

authorixed marger. 

The interstate Commerce Act axeapta Carriara fro^ ell l»ve 

noeoaeary to carjry out a m*rg*r tranaaction. 49 U.S.C. i 11341(a). 

in Mqrr°̂ ^ W4*t*- UV*^^ ̂- "̂ '̂ n Ditaatcatra. m s.ct. 
l i s t (1991). che united Statea Supreme Court adjudged tbat th* 

*tatutory oxemption oxt.nda to all lawa including a railroad'a 

bargaining and agreement obligationa under tbe Railvay Labor Act. 

Recently, eon. latent vitb the Supreme Court'a ruling, tbe ICC decided 

ttic* a collective bargaining agreement cannot impede a raUroad'a 

laplomontation of an approvod traMaction. HT rnrBBrBtlOT-Contn;-

e^trt\r "̂'"-T T"'- gaa*r nne Tnduatrlaa, • z.c.c. 2d 
713 (1992). Tbua, tbe XCC baa firmly rul«l tbat not only are 

arbitrators free to change proviaiona of collective bargaining 

agre«m«nta where tboee provieioaa impode an autborised mergar but 

alao, beeauae tbe arbitrator ia an axtenaion of tbe ICC. tb* 

arbitrator ia actually under a duty to abrogate eollocrive bargaining 

agre«.*nta vhlcb impair iaplem««tioa of a tranmac*ioa. HfiSlfiU 

r»̂ «r,Tinn-rmir-̂ -''-̂ »̂ > '̂̂ "̂̂  '"̂  
aMlMoc, 4 I . C . C . :d lOlO (19tl). Th.rofore, tbe MGA Schedule 
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CR/K6A and UTU(Z) 
KYD I 4 Arb. 

Page 

. , , r . « . n t »u. t ,1V. v.y to th. c ^ r r l . r ' . n . c . i t y to . fJ .c tu . t . . . . 

tranaaction. 

continuation ot tn. K« .=«.4ul . » , r . . « n t vould not ;u.t l n p . « . 

»„t vould <..t..t tn. « t l r . « r , . r . n, . scop. Rui. in tn. M=A 

. , r . « « . t p r « . « t . eonr.ll . n , l n . . r . t r , . »«« ln» ""ond 

» r ^ t l n t « c n « , . Pc"« « 
ool3. .t iv. ^ r ^ l n l n , . , r . - « . t . p p l l = « l . to tn , ln . . r . , « . H«x 
. ^ . „ „ . d t provlO. . r . « o n . . l . .n* f . . ^ ^ ' 

« . ~ - " 

r . t . l n th . i n . t f l o l « t B r « n . T i l l . t . r . ln .1 . -or. t h « » I L . 

.rc. t.. prop..- ..r-.--«« — 
c Prcpo..- op.r.tlon.1 . r r „ , - « t . .11 « . l » . « . 
„ . . yn . . *ur , . r . ^ . ^ . " — « ""^ " ° ' " * " " ' 

. . . t or v . . t .1V1.1.. y « tn. KCX . ^ - » t « 1 1 . tor « lnt«>.n=. 
« t r . U . » ^ . r « „ . v u i . » d H.U.V111.. ™. 

. ^ . ^ c o n t l n u . . " r o o . . ! . . t . - « . t t . n - o l „ . . t t l r - « ^ -o 
. oMi or.wa.Bly hold rtdUn tlr«Mn pooitlon.. 

d l . p l . e « i , ^ , , i t , i n . t . d Md In I t . . t . .d , 
« . Mnr«U, t l » f l r « « ' . e r . " ' i * * ™ 

o r o c r - TO . . t - . l l . » l n t « d l v l . l o n . l • « v i < » " 

touov th. n . , . t l . t l . n .nd « . l t r . t l o n prcvUlon. ot 

l ^ r i v T u l - o . ^ .1. X . . . H.tlon.1 M r . - « t . »n « . . « . t » r 
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froa inotituting int*rdivi*ional aervice from Convay yard to 

waynooburg. Undar the Cenrail agreement, if certain cenditiene are 

net, conrail may unilaterally Inatituta interdivisional eervica. 

Clearly, the carriara could not achieve tbe goala of tho tranoaction 

if the KGA agreamant remains in effect. Therefore, eoneomitsnt wit.>\ 

hi* ICC dal*gat*d authority, tbe Arbitrator muat pl*c* th* KGA 

Engin*«re undar tbo applicable Conrail agreementa. 

under tbe controlling carrier principle, the cenrail agreeaent 

applicable to Locomotive Bngineerm abeuld apply to KGA Engineer, 

subeequent to tbe tranaaction beeauae MSA vork and operationa vii i 

have been eompl«t*ly intsgrated into Conrail. BiUviY Yirdaiittri Of 

^^arirT '^^ "̂̂ '̂  •̂'•̂ ^̂ g Railroad. MYO I 4 Arb. (Siodanberg; 

S/iS/S3). conrail. not tbo NOR, v i l l operat* all traina over the 

former KGA property. All MCA operationa v i l l ceaae. Conrail v i l l not 

juat b* tbe controlling or dominant Carrier but tbo oole Carrier. 

Raployo** vho are traneferred to a controlling carrier, aa part of a 

»*rg*r muet leave thetr old collectiTm bargaining agreomwtt bahlnd. 

ffn^^aiv and TTfiTff^ ..i^vvexeeatian-Cnntract tn ffntnti TTBCXBgt 

B^ght*. (Decided Jtme 27, I9tt). I.C.C. finance Ooeket Ro. 30512 

.,.m men mad ce«aanv3. The USA Agreement bocomea obaolete 

vitb tho advent of conael Idated oporationa totally controlled by 

conrail. 

The carrier. *lt*m*tiv*ly argu* tbat even if tb* Hev Yerk 

cendltiona, ** int*rpr*t*d by tb. ICC, do not mandate abrogation ef 

the KSA agreement, it cannot survive on tbe merged ayatam becauaa the 
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Locomotive Engineero' contract on conrail ia th* only permi**ibl* 

labor contract covoring th* eraft of *ngin**r* on Conrail. Th* 

ongoing propriety of a *ingl* agraaaent applicable •y*t*B vid* to all 

conrail Enginaera ia pr**arvod by tbe etatua quo proviaiona of th* 

Railvay Labor Aet. The Northeaet Rail sorvie* Act of 19Si carried 

forvard. am Soetion 70S (A), th* proviaiona of th* Regional Rail 

Roerganixation Act of 1973, aa amended, vhlcb eppearod In Section 

504(0). Theae proviaiona prr/lde for one collective bargaining 

agreement ayatem vide for aach certified craft en conrail. The 

Conrail Privatisation Aet of I9t«, placed the one eyatem vid* 

egreament per craft proviaion vithin tbe statue quo of tb* Railv*' 

Labor Aet. Retaining tbe KGA agraement vould **tabHab aore than en* 

agreeaent for tbe eame craft, on Conrail. in direct eonv^ventlon ef 

otatutory l*v. Mono of the •tatutoa permit multiple labor "wntract* 

covering the eame eraft in tbe ovont of * mergar. If tho organlxation 

viabea fer tbe MGA Engiaeera' agraemvrt to aurvlve, It auat change the 

atatua que tbrougb Soetion • of tbe Railvay Labor Aet. 

Zn aunary, tbe Carrlera urge tha Arbitrator to exarelae hie 

delegated authority to provide tbat the Mew York Dock laplementing 

agreement contain a proviaion tbat tbe KOA Engineero v i l l benceforth 

come under th* applicable collaetive bargaining agreementa betveen 

conrail and ita craft of Locoaotive Enginaera and Reaarve E.ngine 

serviee Employeea. 
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fage lo 

The Organlxation eaeatlona vhether or not an arbitrator 

adjudicating dieputee under Section 4 of tho Nev York Dock Condition*, 

ha* th* authority to abrogate exiating celloetlve bargaining 

agreementa unleaa the Carriers firat exbauat th* n*gotiatien 

proeodur** mandatad by th* Railvay Labor Act. Rathor, th* Arbitrator 

ia iialtad to faabiening an implementing agreement vbieh provide* fer 

a fair and aquitabl* r*arrangam*nt of fo^^e*. furth*rmer*, s*ction 2 

of th* Mow York Dock Conditivina preaervoa •xiating eolloetiva 

bargaining agreamant*. 

In Brotherhood Railway Carman v. mtmrm̂ m̂ m <->«»,.>̂ « rmm îm.î n 

the Court of Appeal* for the Olatrlet of Columbia Circuit decided that 

the etatutery exemption in tbe Zbtorstata Commeree Act did net empower 

the ICC to override collective bargaining agreementa. sso f.2d 562 

(D.C. Cir. 19t9). Early arbitration deeiaiona iaaued under Section 4 

of the How York Dock eonditiona determined that arbitratora may not 

a imply eradicate collective bargaining agreementa. war^aur »nA 

Weerem Railwav Cogpanv and Kailvav Ya«!«aatepa at Aaarit^. KYO I 4 

Arb. ( S i c k l e * ia,'30/tl). warf oik and Heefwt tteilwv/T111..»< 

*mr-mir,m\ 0*11 road and Iratharftatid est T^ea«.»tiva Tnmimmmî . RYU | 4 

Arb. (Zuaas; 3/1/B2) 

Cenrail failr 1 te ehow that i t ia neceaaary to apply Ita own work 

rulfjB ecroea th* KGA t*rrltory. When faaalble, amployeea in 

cocrdinatod tarritorie* B.2*t centinu* to be govemed by their own work 
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r u l e a . gi**apaake and Ohio R a i l w v ^ f , ] y ^ , a p « »na q^ig B^Owgy i l f l 

Dnltad Tirmnmj>eir^m*'e,̂  nniesn. KYD f 4 Arb. (Cluator; S /7 /89) . 

Even I f thi* Arbitranor ha. tho authority to abrogat* th. KSA 

agreement, the abaanc* ef the KGA agro*a*nt would undormin* an ordariy 

•election of force*. Trying to equitably divide vork b*tv*on Conrail 

Engineer* and KSA Engln**''* v i l l be eheotic vithout tho KSA agreenant. 

Since the KSA and the Organixetion recently renegotiated the 

KSA agreement, tho Carriara obvloualy realixad thst leaving the KGA 

agreement intact vould hardly impede the imp«idlng conoolldatlon. 

Stated differently, i f tho KSA agreement i* meb an obetaela to th* 

inatitution of eonoolldated and m«rg*d oporation*, tb* carriar* ahoul 

not hav* negotiated a new aebedul* egreement back in Kerch, 1992. 

Even though tf.o Carrlera have not ebown tbat retention of tho MSA 

agreamant would thwart lhe oatabllehmant of coneolidated oporatione, 

the Organ: xatlon ia willing te negotiate) vith th* Cam*ra m'*r 

exiating rula* in th* MOA *gr*emant to th* *xt*nr tha? ch* rui** aight 

impinga oa tbo inotitutlen cf *ff le l«nt conaollds^ed eperationa. 

Changea ia agreement language te aceoamodata .p«c i f l e operational 

problem* caa be negotiated vithout violently doatroying the KSA 

agreeaent. Tbe •election of foreea ohould be done vitb e* H t t l * 

intru*ion into collect iv* bargaining agreementa ae poaaibla. 

Burlintrtan Wor^am Railroad and Pnitad Tranecorgagltin nnian, KCC | 4 

Arb. (Vei-noni 3/29/91). 

KSA Engir.e«rs vould endure treaendeua aenetary hardablp It they 

are placed undar the aqraamant appHeable to Conrail Locomotive 
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Znginoora. In **varal r**p*eta including a higher r*duc*d cr*w 

dHf*r*ntial, th* ceap*n*ation fer KSA Engin**r* in th* KGA schedul* 

Agreement i . gr*.t*r th*n tb* compenoatien afforded te conrail 

Engineer*. Alao, tranaf erring the on and off duty point to Wayn**burg 

wi l l *l*e e*ua* par*onal hardablp* for aany ampleyeee who have 

purchaaod reeldanca* b***d on reporting to work in BrownoviH*. 

Th* crganixatlon coneludaa tbat the Arbitrator lack* th* 

authority to nullify the KGA agreement and. altamativaly. and 

aaeuKing that the Arbitrator holda aueb •utbority, th* Arbitrater 

abould retain the MGA *gr*ea*nt for current KGA Englnoara. 

IV. DISCCSSIOM 
xn 1991, tb* Onitwl Stataa Supr«so court definitively r**elv*d 

the decade long dispute over whether or not tbe ICC aad arbitrator*, 

wno faabion iaploaaatlng agrooawtt* undar S*ction 4 of th* N*w York 

Dock cendltiona. had the authority to change, altar, or abrogat* 

oxlatlng eollactlve barTalniag agre*manta. In tfflrTQU and WiSttm 

,̂̂ .w.v ra«,TiY - L«â it=an '-r*in nisnttfihsn^ny Tnniwrtitlan Snc.. 
^ ^^^..r^ae^ fH^^^ v̂ tho court unoquivocally ni l« l that 

section 1134i(a, of tb. I«t«r.tata Cemmere* Act p*r.ita tha ICC and 

N«r York Doĉ  arbitrator, to exempt raUroada from «ci*ting collectiv. 

bargaining agr.*m*nta to tb. artant nacmaaary to carry out ICC 

approved tranaactiona. U l S.Ct. IISS (1991). 

Th. COw-rt obaarvedr 
--*-t.«4 nation that I 11341(a) *up*r**d** 

Unroifd.tronn̂ i.î  »«• -̂^̂  «" « 
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preaeta "eeonosy and efficiency in int*r*tat* transportation 
by th. raaoval of th. burdvia of excessive expvtdltura." 
Texae v. rtn r̂mA î ^^mm. 292 O.S. 522, 534-535, 54 S.Ct, S19. 
825, 71 L.Ed. 1402 (1934). The Act requires the Coaaieeien 
to approve eonsolidotien. in th* public int*r**t. 49 u.s.c. 
f 11343(a)(1). Raeegnixing that conoolidation* m th* 
public int*r**t v i l l "r**ult in whol**al* di*mi**al* and 
extensive tranafer., involving axponae to traneferred 
employee.' a* well ae "the loee of .eniority right.," nrntad 
atatee v. Lowdan. 301 U.S. 225, 233, SO S.Ct. 241, 252, 94 
L.Ed. 20i (1939), th. Aet iapoaoa a nux^er of labor-
protecting requireaanta to aneure thet tho Coaaieeien 
aceommodat** the intereet* of affected partle* to tho 
gr**t**t extant poeeible. 49 U.S.C II 11344(b)(1)(D), 
11347; See elao New York Doek R*IIwey-ControI-Brooklyn 
Zeetem Dietriet Terminal, 3«0 I.C.C. 40 (1979). Saetlen 
T!!»4lf«l mffenti^ae that onee theea tnteraata ara aeemintatl 
far enta pnea the eaneal ttiatian l a engravd. ablloatlane 
m̂aammA bv lawa mvsH »m OTA y l l l nafc aravant tha 

• f f l e l a n e l g i pf t;enaalidatlan frrm half^a eohlavad. I f | 
11341(a) did not apply to bargaining agreementa onforeeabla 
under tha RLA, rail carrier conoolldatlon* irould be 
difficult, if not iapoeaible, to achiav.. The x*aolutlon 
proc«»>v̂  for major di*putaa under th* RIA would ao d*lay th* 
propo**d tranafer of opeiratlona tbat any affieienoiM th. 
carriara .ought vould b. d.f**tad. earn, *.g., Arlington 
ytar^fimm », ra. v Malnt*n*ne* Rmplovao*. 4S1 U.t. 429. 444, 
107 S.Ct. 1S41, 1150 95 L.Bd.3d 3S1 (19S7) (resolution 
proeodur. for major di.putaa "virtually *n(:i*«a"); oatmitf 
t T. a. L . ^, r a . Tyenetaortatian nnien. 39* S . t . 143, 149, 
90 S . C t . 294, 29S, 34 L.Ed.2d 329 (19S9) (dlSpUto roSOltttlon 
undar RLA involvo* "an almoat interminable proeaaa*)r 
BsnvBY caarlfs Y. ricriflB lux ggfi^ »• Cg>' ^-y 
24«, •« S.Ct. 1420, 1424, IS L.Sd.2d 501 (196«) (RIA 
procedure* are "purpoaaly long and drawn cut*}. Tbe 
immunity proviaion ef I 11341(a) la doaignod to evoid tbi* 
r**ult. 

*We bold thet, ** n*oee*ary to oarry out a tranaection 
approved by the Coaaiaaion. th* term "all other law* In f 
11341(a) Includea any obotaolo Impeood by low. In thia 
ca**, th* ta.m " a l l oth*r l»w* in 1 11341 (a) applloa to the 
•ub*^amtiv* and roaodlal law* reapeetlng *nforc*me»t of 
coll*ctlv*-bargaining *gr*em*nta. our eonatruetlen of tha 
clear atarutory coamand eonflraa the Interpretation of tha 
aeency charged with i t * admini*tr*tion and axp.rt in tb. 
'ioid of r»ilro*d B*rg*r.. w* affirm th. cemmiaalon'e 
Intorpretetlen of I 11341(a), not out of doferane. ia th. 
f*c* of an aabiguou* statuta, but rather b.cauae the 
comi**ion'* ix»tarprot*tion ia the correct one.* I l l S.Ct. 
1163, l i s t 
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Pag* 14 

Aft*r tb* supreme Court handed down ita doeislen, th. ICC, a* it 

had don* **veral tiae* in th* paat, determined t'^at arbitretors 

vorking undar tho delegated authority of the ZCC, aay write 

lapleamntlng egro*m*nta which axempt epproved tranaaction* froa the 

Railway Labor Aet and collaetive bargaining agrotibenta .uLject te t.̂ e 

Railvay Labor Aet. rM ^'^^a^^tian-eaf^t^^ai.oiaeaia ^verea 7ne. , and 

Bâ faa«tti Caeii* I.in« Jn<̂ nmr.Ttmm. | I.C.C. 2d 715 (1992). In that 

deciaion, the ICC ucprea.ly eommantad on tbe etandard for determining 

Whether cr net the statutory exemption ebould be applied to a 

par^.leular tranaaction. The ICC wrotet 

"furthoxmoro, tbe "nocaaalty* predicate la aatiaflod by 
a finding that eoma "law" (whether antitruat, RIA, or a 
collective borgainlng agreement formed purouant to th* RIA) 
Is en iap*diJMat to th* epproved tranaaetion. In other 
werda, the neceealty predieata aaaare. that tha exemption i . 
no broader than th. berri«r whieb would othorwis* *tand in 
th* way of Implementation. I t conatraina th. br.adth of th* 
remedy, not the circumataneoe undar which i t appliea. I 
I.C.C. 2d 715, 721-722 (1992). 

The ICC bae thua eacidod that collectlvo bergainlng agreementa 

muat yield to the extant that the agreamant proviaiona are lap*dl**nt* 

to carrying out an approvod tranaaction.* 

Aa tb* organisation point* out, oovmral arbitration deeieione 

ioauod under Section 4 of tha Hev York Dock cendltiona In tb. .ariy 

19S0 *, found that, in view of tho language in Section 2 of th* 

condition*, colloctiv. b.rgaining *gr*«mant8 muat b* praaarvod awan if 

continuation of tha agraoent* r«d.r.d i t i * inf.**ibla for a 

«n«M kll •rtMTiiy fi-ta fM IK. tM ^nttrttmr mmt ttflettT f«iiai 

tCC't 

243 



C. Exn. 18 

CR/HOA and UTU(X) Pe«e 
NYD I 4 Arb. 

railroad er to r.alix. th. b.n.fit* (or of f iciencie.) of tha 

traneaction. Bowever, th. U.S. Supreme Court • holding, which 

overruled th. D.C. Circuin Court of App.alo d.eieien cited by the 

Organisation, IMV.S ne doubt that section 4 prevaila ov.r section 2. 

TAaxatar; thia Arbitrator la v.at.d vith th. authority te d.cid* 

tb. ..cond quMtion *t isauo, that la, vh.th.r th. KGA Locomot iv* 

Engineers ohould remain under the KGA agreement or be pl*e*d und*r th* 

egreement applicable to Conrail'a Locomotive Engineers. 

Xn thia caaa, the carriers preeantod ovorvh.lming .viducv that 

r.tMtion of the KGA agreement would offeotivoly block th. 

eetabllahmmt of coneolidated train op«atlona and thus, cstapl*t*l) 

undurmin. Ux« ICC approved m«rg.r. 0nd.r th. propc ̂od eensclidat.d 

oporatlrih, th* prior diotinetion botvoM KGA operawion* (aad ita 

Mploy..*) and Cenrail oporationa (and ita «ipleyo.a) will not juot 

become blurred, but, rather, will be totally eliminated. KGA 

Engino.rm will be fully Integrated Into tha Conrail ay*t*a. Thay will 

no longer b* ld*ntlflabia («3ce«pt to th* *xtent thet tb* Engln*.r* 

aight hold equity, preferential or prior rigbta over traine operating 

on th. fox*ar KGA prorerty). ̂  operationa over Cenrail and the former 

MGA v i l l be hemogeneum. There v i l l not ba any interchange betvau 

conrail and tb. KGA, b.caua., purr..ant to the ICC'* autborixation, 

tbey v i l l henceforth conatitute one railroad. 

^ TM I M |M0«MW« a l U • ( • • M l e v K t f l M * fm- »WMMi Vf 4tMMtlO M« Tart Met prmnt** 
I t l . 
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The ebaence of eeparate and dietinet KGA train operatione 

militatee againat retaining the KCA agreement. Tho Carrier* 

p*r*uaaivaly pointed out that the KGA egreement v-:ould oparat* In 

numaroua vaya to effoetivaly bar tha inatitution of merged oporationa. 

A* part of i t * approval ef the. aarger, tbo ICC permitted the Carriere 

to initiate operational effieieneiea, beeed on economie* of *e*l* and 

iaproved equipment utllixation, to b«tt.r earv. tha coal producer* 

along tho KGA lino. L.aving the KGA agreotant Intaet vould c«rtainly 

prevent the Carrlera from changing oxlatlng aquipmant utillxatioa and 

th* proea^nt r a i l traffic pattama. Tbe KSA agreement could bar a 

cenrail Engineer from oparating on the former KSA property, prohibit 

th. .atabliobmont of a cvitrallsad erev be**, and raquira th. Carri.r* 

to duplicate aany admlnlatrativ* functions already perferB*d by 

Conrail. Contrary to th* Organisation's argum«it, thia net a 

aitxiation vbere only on. or tvo MSA agream«\t proviaiona ar. hindering 

•pocifie aapect* of the Carrier'a operating plan. Rather, baeaua* 

thia marger iavolvee tha complete integration of tho MGA into Cenrail, 

the totality of the clrcumataneea compel a total abrogation of tbe MGA 

•groraent. Stated differently. I t la Impoaslblo to eceonodate tbo 

tranaaction by ammading e fev rxdea in the MGA agreement. Retaining 

•van a ro.idu. of the KGA agroMoat v i l l Impade the Impeding 

tranaaction ainc* tha agreeaent, in and of itaelf, would aaintain the 

MGA a* a aeparate railroad property which ia ana thaae to the complet* 

Integration of eperatione. 
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Cenrail is tha eontrolling carriar in th. a.rg.r and thu., it i . 

ao.t appropriate to place KOA Enginaera under the Agre'taant applicable 

to Loeemetiv* tngin*«rm on Coirall. aauthmm llwyv.purehaee-

TMtnala Catrtyal Ra^l^^ti r.imm. s Z.C.C. 2d 143 (1919). Complete 

Integratiea ef train eperationa aakae It unwieldy for KSA rnglneere to 

carry any portion of the KGA agroaent with tbu to conrail. lapeeing 

multiple agreementa on tho fermer KOA territory would render th. 

coordination net joat avkvard but would thwart the tranaaetion. 

The fTmratl agreeaent goveming Conrail'a Enginaera dif fare from 

tbe KSA egreemant. The organisation aaaerta that tha level of total 

eaap*n**tien in th* Ccnrail agreement ia belov th. l.v.1 of total 

aamlnga aecruing to Engineers under the MGA agrooent. Aaauming that 

th* Orvmaisatien'B monetary ealenlatiena are correct, the ICC iapoaed 

tbe Nov York Doek eonditiona on the Carrlera for tho op^lfle purpoee 

of proteetiag employee* vhe auffer a vage loaa aa a reault of changea 

In eperationa ateaaiaa fer th* a*rg*r. The ametint of compAnaatlon 

whieb KCA m^ineera ara currently re;i*ivin« will b* Included In their 

teat p«riod avarag* aarainga. tubeequent to the Introduction of 

coneolidated opmrmtiene, if a formar KGA Engineer do*a not Mm 

cemp«n*atlen eqalvalent te the Engineer'e teat period avarage. because 

of a m*rg«r relatad change la operationa, th* snginoer wiH be 

effordod a diaplacemaat allovane* In aeeord with Section 9 ef the New 

York Dock Ccnditiona. tn conelualon, the protective proviaiona of tha 

New York Condition* are doaigned to proteet employeea froa being 

plaead In a worse poeition with reapect to their compenaation. 

246 



C . Exh. 18 

CR/HCA and UTU (I) Page IS 
KYO I 4 Arb. 

To reiterate, thi* Arbitrator haa tbe authority, und*r Section 4 

of th* K*w York Dock Condition*, to dotorain* whieb aebedul* *gr*wwtt 

v i l l apply to KGA Englnoara following the coordination and, tbe 

Arbitrater rulea that, the KSA Snginoera muat be placed undar the 

collective bargaining agreementa applicable tw Locomotiv. Engin*.ra 

end R*s*rve Bngin* S*rvice Eaployoea on Conrail. 

awiaa amp oaaam 

1. Th* aaavmr to tha firat etipulated iaaua ia diaput* is Yea. 

a. The aaawer to tbe aeeend atipulatod iaaue in diapute U the 
collective bargaining agreementa goveming ratea of P«y 
eonditiona of Locomotive Bngineers and Reaarve Engine Service 
Eaployee* en th* Conaelldatad Rail cerpcratien. 

Oatadt October 29, 1992 

John B. 
Arbitrator 
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Background: CSX Transportation, Inc ("Camer,' "CSXT') is the result of several mergers 

authorized by the interstate Commerce Commission ("Commission"), beginmng with the decision on 

September 23, 1980, in ICC Finance Docket No 28905 to permit CSX Corporation to control the 

railroad subsidianes of Chessie System, lnc ("Chessie") and Seaboard Cost Line Industnes, lnc 

("SCLI")' At that time, the railroads controlled by Chessie mcluded the Chesapeake & Ohio 

("C&O"), the Baltimore & Ohio ("B&O") and the Westem Maryland ("WM") SCLI consisted of 

the Seaboard Coast Line ("SCL"), the Louisville and NashviUe ("L&N"), the Clinchfield and several 

smaller camers This decision also authonzed CSX Corporation to control t ie Richmond, 

Fredencksburg & Potomac ("RF&P") In 1982, m Finance Docket No 30053. the Coi/Tiission 

it.->proved the merger of L&N imo SCL, with the resultant company bemg renamed Seaboard System 

Rail'oad In 1987, in Finance Dockets 31033 and 31106. the Commission approved the merger of 

B&O mto C&O, and then C&O imo CSX The Commission then approved the merger of WM into 

CSXT in 1988 (Fmance Docket 31296, and the merger of CUnchfidd mtc CCXT in 1990 (Finance 

Dockei 31695) Finally, m 1992, in Finance Docket 32020, the Commission approved an agreement 

for CSXT to operate the properties of RF&P tn the name and accoum of CSXT In each of these 

transacnons, the Commission imposed protective condiuons as set forth in New York Dock Railway 

- Control - Brooklyn Eastem Distnct Terminal, 354 I C C 399 ("New York Doc*") 

CSX Corp - Control-Chesste System lnc and Seaboard Coast Dne Industrtes, Inc., 363 ICC. 

521 (1980) 
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On January 23. 1996. pursuant to tbe above orders of the Commission. Carrier served notice 

upon the International Brotherhood of Electrical Workers ("IBEW"), the Transponation 

Ccmmumcadons Intematjonal Union ("TCU'), the Brotherhood of Railroar Signabnen ("BRS") and 

the employees represented by these Organizations This notice advised of the Carrier's mtent to 

"consolidate at LouisvUle. Kentucky certain radio repair work which is currently being performed 

throughout the CSXT System and to have such work performed thereafter on a coordinated basis " 

According to this notice. Carrier intended to abolish a total of 44 positions at 24 diflferent locations 

throughout the system and establish i7 new positions in a Centralized Radio Service Center at 

Louisville The notice indicated Carrie intoxied this transaction to occur on or about April 22, 1996 

The work involved would be the repair function for all radios with the exception of end of train 

devices (EOT s) and vehicle radios 

Subsequent to the service of this notice, the Carrier met with represenutives ofthe three 

organizations with the objective of reaching an agreement to implement the transaction When the 

panies were unable to reach agreement, the Carrier, on July 3. 1996. invoked the arbitration 

provisions of Artide L Section 4 ofNew York Dock Receiving no response from the Orgamzanons, 

thc Camer. by letter dated July 15. 1996, asked the National Mediation Board to appoint a neutral 

Rcferet pursuant to Section 4(1) of Nn. ror* The National Mediation Board subsequently 

appomted a neutral Referee, who later found it necessary to resign the appointment Consequently, 

by letter dated January 15, 1997, the National Mediation Board appointed Barry E. Simon to serve 

as the neutral Referee. 
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A hearing in this matter was scheduled for March 18, 1997, in Rosemont, Illinois On 

March 13, 1997, the Carrier reached an agreement with the Brotherhood of Railroad Signalmen on 

this matter It was therefore concluded that the BRS was no longer a party to this dispute The 

hearing proceeded with the Carrier, the IBEW and the TCU 

Issues Presented: 

The Camer proposes the foUowing Statement of Issue 

(1) Does the implementing Agreement proposed by the Carriers on March 26. 1996, 
provide an appropnate basts for the selection of forces made necessary by the 
transaction descnbed in Camer's notice of January 23, 1996"^ 

(2) If dte corswer to (1) above is negative, ihen what would be the appropriate basts 
for the selection of forces? 

The IBEW, lot taking issue with the proportional selection process for the initial filling of 

newiy-aeated positions in the new Centralized Service Cemer as described m the Camer s March 26, 

1996, proposal suggests the additional issue 

What collectnv bargaining agreement(s) should be applicable in the newly-created 
Centralized Radio Service Center in UmtsvtlU' ? 

It is the Referee's dedsion that the issue proposed by the Carrier is broad enough to 

encompass the issue proposed by the IBEW Accordingly, the Referee adopts the Carrier's 

Statement of Issue 
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Position of thc Carrier:̂  The CaTier note> th?c although the vanous r? Ji'oads have been 

merged into the CSXT, the work forces on the former carriers, as well as the work they protect, have 

not yet been fldly coordinated into a single system It avers the continued operation of separate radio 

repair facilities on thc former propertiw results in significant inefiidencies in the use of equipment, 

facilities and employees, impeding thc Camer"s abihty to provide the rail service rrquired ir' today's 

highly competitive market Wtthout the coordinabc . it seeks. Carrier assens it is required to maintam 

duplicate facilities, parts inventones, tools and work benches It contends that employees at some 

of these locations do not have suffidcnt radio repair work to keep them fuUy occupied, requiring 

them to perform other commumcations work during thdr workdays Further, Camer says it is 

required to maintain artificially inflated radio invemories due to the inconsistent and sometimes 

inefficient means of rcpainng radios and thc logistical problems of havmg the operable radios where 

they are needed to mn trains 

To remedy these problems, Camer proposes to create a smgle radio service center that will 

inspect, evaluate, test and repair a wide range of radio equipmem required for it to operate its 

transponauon system This consolidation, according to the Camer, will pemut it to repair radios 

more effiaemly, reduce radio down ome, return radios to customers on a more timely basis and allow 

it to reduce mventones and equipment Cimer says its sdecuon of LouisviUe as the site for this 

-To a large cxtatt, the Gamer s submission, as wdl as its supplemental submission, dcah with issues 
that ^raiseJ onK bv the Brotheihood of Railroad To thc extent that those issues were not raised 
hN either the IBEW or tbe TCU, thc Referee considers them no k«ger to be in dispute Accordingly, this 
poruon of the Discussion Mil synopsia ody those issues dHi are still m d » ^ 
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facility will allow it to take advantage ofthe fact that Umted Parcel Service maintains its centralized 

distribution hub there Any radio repaired at Louisville by 11 00 pm can be delivered to any location 

on the Carrier's system by the following day, according to the Carrier These efficiencies and 

improvements, argues the Carrier, will enable it to reduce 27 positions Some of these position 

reductions, says the Carrier, will be accomplished from blanked positions that have been vacant since 

the onginal notice was served 

The Carrier has proposed an implementing agreement that would, inter alia, have the eflfect 

of placing all of the radio repair positions at Louisville under the former L&N/TCU Agreement, 

which IS the agreement cunently goveming radio repair work at LouisviUe In this regard, the 

relevant provisions ofthe Carrier's proposed agreement, dated March 26, 1996. read as follows 

1 The work of evaluating, diagnosing and repairing of Locomotive Radios, RDUs 
(Receiver Displav Omts), Defect Detector Radios, MCPs (Mobile Communications 
Packages). Portable Radios, Vehicle and ocbtx Mobile Equipment Radios, excepi for 
peripheral repairs (knobs, microphones and antennas), circuit boards for BCPs (Base 
Communicauons Packages) and Base Station (Dispatcher) Radios, which is currently being 
perfomied throughout tbe CSXT Syswn, wiU be transferred to and consobdated at LouisviUe, 
Kentuckv. where such work wUI tbrcafter be perfonned oo a coordinated CSXT basis by 
Camer under the scope ofthe Schedule Agreemem between fonner L^N and TCU. 

2 It IS further understood and agreed that the work covered by the scope and 
classificanoo mles of die respecuve schedule agreements whidi is not being spccificaUy 
cooniinaied m this Agiwnenr wiU conunue to (be) perfonned under such respecuve schedule 
agreements 

• • • 

4 Pcwmons established in the coordinated shop wdl be initiaUyfiUed according to the 

tollowing procedures 
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(b) With respect to the IBEW represented properties (B&O. B&OCT, C&O 
Southem and SCL) the positions aJlocaied to the IBEW' represented employees shall be 
advertised to all active employees holding posiuons ss Commumcations Employees on thc 
distncts listed above The posiuons will be awarded to the semor qualified applicants from 
the applicable distncts, i e. 2 posiuons for the C&O Southern, 4 posiuons for the B&O. and 
4 positions for the SCL In the event one or all of tbe positions are not filled by employees 
from the C&O Southem. B&O or SCL respecnvely, the positions will be awarded to the 
senior qualified applicaot(s) from the other IBEW represented properties, considered as a 
group, if any If there are no qualified applicants the posiuons will be filled in accordance 
with paragraph (d) below 

(c) Widi respect to die TCU represented property (L&N) thc positions allocated 
to thc L&N represented employees shall be advemsed to all acuve employees holding 
positions as CcMvnunicatians Empkxyees on tbe former L&N The positions wiU be awarded 
to thc semor qualified applicants from the applicable distnct wnh preference being given to 
the incumbents of the posiuons abolished as a resuh of the coordination In thc event one or 
ali of the posiuons are not filled by mcumbents of the abolished postuons, the posiuons will 
be awarded to the semor qualified employees making applicauon If tbere are no qualified 
applicants thc posiuons will be filled in accordance with paragraph (d) below 

(d) In thc event an> of the posiuons referred to in (a),' (b) and/or (c) remain to 
be filled. the> will be filled under thr terms of the L&N TCU Commumcauons AgreenKnt 

6 (a) Empbyecs assigned to positions in the consolidated operation at LouisviUe 
pursuant to Secuon 4<a) or (b) of this agreemem will have their semontv on the distnct on 
which working transferred to and dovetailed onto the former L&N System Commumcauons 
Class I and i -A Rosters and will have their names removed from their current distna roster 
Current L&N TCU Commumcauons Employees assigned to posiuons in the consolidated 
operauon at Louisville pursuam to Secuon 4<c) or (d), who have not previously estabhshed 
semontv in Class I-A shall estĵ lish such semonr. pursu.int to thc L&N TCU Schedule 
Agreemem 

(b) hi the event that two or more empiuyees have the same semontv date the 
empkjyee havmg the earlia empkrymcnt date in thc Commumcaoons Department with any of 
the CSXT affiliated earners will be the semor of such employees m ranking for that class 
If two (or more) such emplovees have the same employmmt date m thc Commumcauons 

Seaion 4(a) provides for thc selc-nion of forces from BRS represcntru propemes, and is sunilar in 
constmcuon to Secuon' 

254 



csx TRANSPORTATION. INC 
INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS 

TRANSPORTATION COM.MUMCATIONS INTERNATIONAL UNION 
RADIO REPAIR CONSOLIDATION 

PAGES 

Department with the Camers, their ranking tn the class will be determined by their Julian 
calendar date of birth 

8 Employees who accent posiuons in the coordinated CSXT Radio Shop will be 
credited with pnor service under existing agreements applicable to them pnor to the 
coordination for purposes of annual vacations, sick leave, pass pnvileges. personal leave days, 
job stabilizauon and other service-related benefits under the Schedule Agreement between 
fonmer L&N and TCU 

Side Letter No 10 

It was agreed that any IBEW or BRS represented employees transfemng to tbe 
coorc mated operauon will be given the opuon of remaining under the coverage of the 
Supplemental Sickness Benefit plans applicable to them for a penod of tune equal to oo 
greater than six years following their transfer This election will be ui lieu of the sick leave 
benefits thev would have otherwise accmed under the fori' ' L&N TCU Commumcauons 
Agreement 

This elecQor. must be made in wnting at the time of uansfer and will be irrevocable 

The Camer asserts this agreement would not change thc terms of its agreements with dther 

thc BRS or the IBEW on the other former properties Although those agreements would cease to 

apply to the worit beuig transferred and consobdated, Camer points out they would contmue to apply 

to radio repair work not mcluded in the consolidation. 

Carrier aUeges placing the employees at the consolidated facility under the L&N/TCU 

agreement would not woric a significant change in most of the mles under which these employees 

woric Accordmg to thc Carrier, many of the terms of thc vanous former property communications 

agreements are either the same or very similar Some subjeas, such as vacations and health and 
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welfare benefits, notes the Camer. arc covered by national agreements, lo which all of the non-

operating crafts are a pany 

Notwithstanding this 6ct, the Camer argues it would be unrealistic and impractical to operate 

a consolidated facility while maintaimng several diflferent wortcing agreements for all the employees 

woriang there Because of the dispanty between some of the mles m these agreements, the Camer 

asserts it would cflFectivdy have separate facilities under one roof if more than one agreement ,re 

to be applied Furthermore, the Camer contends there would be no way to distmguish what work 

bdonged to a particular agreement It insists it is essemial to have a single working agreement if it 

IS to realize the econonues that are anudpated when the work is centrahzed and coordinated. 

Carrier dtes the decision of Referee LaRocco in BRS v. NWSWCG (February 9, 1989), 

involving the consolidation of shop signal repair work from the three camers to a smgle facUity at 

Roanoke. Virginia It quotes Referee LaRocco as foUows: 

NVhen the shop signal repair work is commingled at Roanoke, any specific piece of 
work will not be readily identifiable as NW. SR or CC repair work even though tht signal 
devices repaired at the coordinated fiunliry will onguiatc oo either the NW or the SR or their 
subsidiary railroads As a resuh of the transacuon, the NW will assume responsibihty for 
accomplishing shop signal repairs for the entire NS system Although the organizauon 
adcnowiedges diat die work at Roanoke will be commingled, it nooetbeless urges us to cany 
fbrv̂ ard some niies m the CG and SR schedule Agreements and aUocate Roanoke posiuons 
ameng the direc mhoads However, complete mtegiauoo of the fiingiblc signal repair work 
renders it unpossibic for the empk>yees who transfer from East Poim to Roanoke to import 
an\ poraoo of the CG or SR Schedule Agreements with them Imposing muluple schedule 
agreements at the Roanoke &cilit> wouki wx just make the coordinauoo unwieldy but would 
totail\ diwan die transacuon The Camers persuasively argued that they could never attam 
operational efficiencies if thc NW had to manage signal shop work and supervise shop 
workm uncler multipk and sometimes conflicting collective bargaining agreements The ICC 
has unequivocally mled that existing coUecuve bargaimng agreements are superseded by the 

256 



csx TRANSPORTATION. LNC 
INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS 

TRANSPORTATION COMMUNICATIONS INTERNATIONAL UNION 
RADIO REPAIR CONSOLIDATION 

PAGE IO 

necessity to unplemcm the approved transaaion CSX — Control — Chessie and Seaboard 
Cost Line. F D 28905 (Sub-No 22). ICC Decision issued June 25. 1988 

Ir. line with the above decision, Camer asserts that a single working agreement at the 

coordiiiated facility is plainly necesiiary for !>afe and efficient operations It submits that its decision 

to propose the L&N/TCU Agreemem was based upon the 'comroUing camer concept," under which 

the work is placed witliin the scope of the agreement m eflfect at the location receiving the work 

Camer notes this concept was appUed by Referee LaRocco m the above cited case On this property, 

Camer ates fifteen instances between 1985 and 1993 where employees were placed under diflferent 

collective bargaimng agreements when work was consolidated 

Camer fiirther cites thc decision of Referee Abies in CSX v An encaii Tram Dispatchers 

Association (No. --mber 11. 1988), ji which Camer was authonzed to consolidate power distnbution 

work at Jacksonville, Flonda, with the work being performed by managenal employees This 

decision, notes thc Camer, was afiBrmed by the Commission* and the Court of Appe«is' 

Camer also ates the deasion of Referee O'Brien wherein this Carrier sought to combine the 

employees of vanous properties onto smgle semonty rosters of the Brotherhood of Locomotive 

Engineers and thc United Transportation Union under the agreements applicable to the former B&O 

While Referee O'Bnen founci thc changes proposed by the Camer were necessary to attam the public 

transoortation benefits of the authonzed transaaions, hc left it to the Commission to detemiine 

'CSX Corp — Control— Chessie Sys , Inc end Seaboard Coasr Line Indus. Inc, Finance Docket 
No 28905 (Sub-No 23) 

•Amencan Tram Dispatchers Association v I C C , 26 F 3d 1157 (D C Cir 1994) 
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whether the proposed changes would be contrary to he condition that "nghts, privileges and 

benefits" shall be preserved Camer asserts the Commission authonzed thc consolidation of rosters 

under single agreements,* and was uphdd ty the Court of Appeals' 

Carrier distinguishes this case from Rio Grande Industries, Inc.. SPTC Holding Inc. and the 

Denver Ric Grande Western Ralroad Company - Southem Pacific Transportation Company v. 

Brotherhood of Locomotive Engineers - A TDD Division, (Referee Suntrup, May 25, 1994), dted by 

the IBEW While Referee Suntrup found the w-rk wus bdng coordinated at a new dispatching 

carter. Carrier denies it is proposing to build a new fiusliry It insists the existmg facUity for the radio 

repair shop at Osbom Yard on the former L&N at LouisviUe has been remodcied to handle the 

increased work and en;nloyees at that location Carrier also avers Referee Suntmp's Award mvolved 

umque facts not presem m the instant case In particular. Camer notes the SP train dispatchers who 

were going to the new facility were represented by the American Train Dispatcheis Department of 

the BLE, while the DRGW dii-patchers had been represemed by an independent umon, which had lost 

its status as represenutive when the N=:ionaJ Mediation Board found that the SP and the DRGW 

constituted a single camer and cenified the ATDD as representative of all dispatchers Carrier asserts 

Referee Suntrup was rductam to put aU dispatchers under the DRGW Agreement when the union 

had lost Its stams as representative Camer suggests Referee Suntmp's rductance also came from 

ĈSX Corp — Control — Chessie Sys lnc and Seaboard Coast Line Iruhis. lnc , Finan*̂  Docket 
No 28905 (Sub-No 27)(Novcmbcr 22, 1995) 

Ûnited Transportanon Union v Surfaa. Transponanon Board, D C. Cir., March 21, 1997. 
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his apparent belief that the SP was attempting to obtain an unfair bargaining advantage over thc 

ATDD by forcing it to succeed to the independent union's non-traditional collective bargaimng 

agreement. 

Carrier argues that its proposed change meets the standard set by the Commission that it be 

necessary to realize tho efficiencies ofthe approved merger It submits the consolidation could not 

be accomphshed if it had to continue repainng the radios on the former properties, or to have multiple 

sets of radio repairmen under one roof working under separate agreements. 

FinaUy, the Camer avers its oflfer of enhanced protective benefits, e.g., separation aUowances, 

moving expenses, etc , is contingent upon the work being coordinated under a smgle coUective 

bargaining agreemem Otherwise, argues thc Carrier, the Referee has no authority to grant protective 

benefits in .-xcess of those contained in the New York Dock Condiuons. 

Position of tbe IBEW: The BEW argues that employees ii represents who transfer 

to Louis\-iIle should continue to be covered by their IBEW Agreements It notes that 61 % of the 44 

jobs to be abolished (27 jobs) are hdd by IBEW members, and that 59«/r, of the 17 new jobs (10 jobs) 

will be hdd by IBEW maintainers It avers their average hourly wage is $ 16 48' plus a 6f)* per hour 

skill differential It ftmher says they enjoy sigmficant protecuon against subconT-̂ '<tmg and are 

covered by a supplemental sickness plan m lieu of sick leave The [BEW concludes, therefore, that 

•$1646on die C&O. Sib 4S on tht B&O and B&OCT. and $16 51 00 the SCL At the heanng tbe 
IBEW acknowledged that tbe currrxit IBFW rate of pay is lower lhan the TCU rate of pay 

259 



csx TRANSPORTATION, INC 
INTERNATIONAL BROTHERHOOD OF ELECTOCAL WORKERS 

TRANSPORTATION COMMUNICATIONS INTERNATIONAL UNION 
RADIO REPAIR CONSOLIDATION 

PAGE 13 

these employees stand to lose much in the way of nghts. pnvileges and benefits by not contmuing to 

work imder the IBEW Agreements Thc IBEW insists there is nothing in its Agreements that could 

not be appUed to their continued performance of radio repair work at the new location 

The IBEW disputes the Carrier's contention that the consoUdation will take place at an 

existing facility It submits the Centralized Radio Service Centa is being created especiaUy for this 

transaction, and currently has ndther employees nor a coUective bargaining agreement to cover work 

at the Center. It contends the building to be used could not accommodate the new fadlity without 

major modifications It notes aU of the current LouisviUe jobs wiU be abolished and aU of the 

positions at the new &cility are identified by Camer as "new positions " It ates Carrier's submission 

as saying Carrier proposes "to create a single radio service center" and locate it at LouisvUle This 

language, says the IBEW. is evidence the Center has not existed prior to this transaaion. 

The IBEW states the Carrier proposes to apply the L&N/TCU Agreement solely on the basis 

of geography, but the faa that the Center wUl be locatec' withm the confines of what was once the 

L&N is pure fortuity It notes the L&N has not existed for years and that the woric tc be perfonned 

by the BRS and IBEW empkjyees has not been done before on the L&N It suggests aUowmg mere 

location to govem the terms and conditions of employni«it would enable the Carrier to mampulate 

its labor relations by rdocating assignments acro>>i former property Unes to avoid deaUng with certain 

unions 

The IBEW argues Section 2 of New York Dock requu-es the existing BEW Agreements 

setting forth "rates of pay, mles, working conditions and aU coUective bargaining and other .ights. 
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privileges and benefits" t)f applied to the BEW represented employees at thc new facility Citing 

Railway Labor Executives ' AssiL v. U.S.'' ("Executiveŝ '), the BEW asserts §11347 of the Interstate 

Commerce Aa (as well as its successor, §11326(a) of the ICC Termination Aa) "clearly mandates 

that 'rights, pnvileges, and benefits' aflforded employees under existmg CBAs be preserved ""' The 

BEW concludes that Executives holds that a New York Dock Referee is prohibited from mcxlifymg 

those parts of coUective bargaining agreements which establish "rights, privileges or benefits" for 

labor and aUows the modification of other parts of agreements only when 'necessary to efifectuate a 

transaaion"" 

The BEW argues Camer is required to prove that the purported benefits of the proposed 

consolidation cannot be achieved unless the existing agreements are overridden Absent such a 

shov ,rig of necessity, says the BEW, the Camer s position that those agreements should no longer 

apply to its members must be rqeaed In support of its position, the BEW dtes Norfolk & Westem 

Railway Co. v. ATDA " That case, says the BEW, also requires that any "decision to override thc 

carriers' obUgations [must be] consistem with the labor protective requirements of §11347." 

The BEW denies that the issue of which coUective bai gaming agreement wUl apply is a 

representation issue It notes the National Mediation Board has distmguished its junsdiaion over the 

'987 F 2d 806 (D C Cir 1993). 

'"Id at 814 

"W at 814815 

'•499 U S 117(1991). 
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resolution of junsdictional issues from questions of continuing contract application It concludes, 

therefore, that resort to thc Mediation Board is not the appropnate forum for determining the 

continuing application of the collective bargaimng agreemc.its to the transferted positions 

The BEW asks the Referee to ensure that transferred employees wiU have their "rates of pay. 

rules, working conditions, and all collective bargaimng and other rights, privUeges and benefits 

under existing coUective bargaining agreements or otherwise" preserved as required by Section 2 

of New York Dock This, says the BEW, is the Referee's prime responsibihty Insoflu- as the 

Carrier's intent, argues the BEW, is to subject the transferring employees to terms and conditions 

of employmem inferior to those they now enjoy by virtue of agreement or otherwise, the Referee is 

authorized by Section 4 of New York Dock to direa preservation of the superior terms and conditions 

for these employees as a condition for implementation ofthe transaction 

The IBEW cites the decision of Referee Suntmp in Rio Grande Industries. Inc.. SPTC 

Holding Inc. and the Denver & Rio Grande Westem Railroad Company - Southem Pacific 

Transportation Company v. Brotherhood of Locomotrve E/tgineers - ATDD Division, (May 25, 

1994), wherein thc employees, under the Camer's plan, would have been covered by an agreement 

with the Dispatchers Steenng Commmee, which had repiesarted dispatchers on the former Denver & 

Rio Grande Westem Railroad As m the instant case, says the BEW, the dispatchers transferring to 

Denver, constituted the majority of the consolidated workforce and were working under the 

agreemeni with the Amencan Tram Dispatchers Association Thc BEW quotes Referee Suntrup, 

noting he was 
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far from convinced that sustaining the companv s posiuon on 'Jus maner would produce 
reasonable harmorjou:> labor rdanons [T]he SPL suggests that all dispatchers tali under 
a contract wtuch the BLE-ATDD argues is either no contract at all [fii omittedj and/or wtuch 
was negotiated for a minonty of die dispatchers at a kxauon which is not even tne dispatcning 
locanon where the aew dispatching cemer will be For thc arbitrator to cooaude that dus is 
tht proper route wouid lead, in his esomaoon. to extreme labor instabilirv It would aiso lead, 
as a matter of strategic advantage, to a major collective bargaining plus for the SPL as a mere 
side-effect of its coordinauon of dispatchers to Denver 

The BEW urges the Reficree to foUow the same approach as did Referee Suntrup. i.e.. direct 

that the existing agreements remain m eflfea, commumg to cover thc emplovees tncv covered pnor 

to the coordination until the parties reach a smgle coUective bargaimng agreement to cover aU 

employees at the coordinated facihty Accordmg to the BEW, a facility with jomt umon 

representation is not unprecedemed on this propertv It ates BEW and TCU represented employees 

workmg side-by-sidc. pcrforrmng cssentiaUy the same work, at Atianu 

The IBEW fijrther objeas to the Camer s proposal that would have ail ftiture vacancies 

ansing at the new fiual^ being fUed through the L&N/TCU' .Agreement, which would fore-lose other 

BEW represemed employees from opportunraes for this woric Instead, the BEW proposes that the 

miplemcnting agreement provide that new posiuons that are created and vacanaes th« ocoir after 

the imtial transaaion be fiUed m a mamier that retams the ratio of BRS/BEW-TCU workers that 

existed miuaUy It suggests that opemngs that occur due to the reurement. separation or tnmsfer of 

a former C&O, B&O. C&OCT or SCL mainuiner be first buUeuned to other BEW-represented 

employees on that fomicr property ard. if not uUed by that process, then be offered to other BEW 

employees elsewhere on thc system before being buUcuned to other crafts 
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The BEW also asks that thc implementing agreement ensure that in the event the Carrier has 

underestimated the amount of work to be performed at the new faciUty, work that cannot be done 

at the Cemer be perfonned on the property rather than contr4\aed to outside vendors. If the Carrier 

has more work for the facility than the number of jobs it initially creates can do, the BEW desires 

the Carrier to be obUged to either create additional position', in the same ratio as the original 

positions, or have the work revert to the locations where it formeriy would have been done by the 

positions to which it formeriy would have been assigned It argues that work should in no event be 

contracted out, absent agreement of the union representing the aflfeaed employees at that fonner 

location 

Position of the TCU: The TCU supports the Carrier in its adoption oftix "comroUing 

earner'̂  principle It avers that the Commission and the courts have long held that the Carrier is 

contractually obligated to assign work to the class and craft performing such work by virtue ofthe 

scope of the coUeaive bargaining agreement in eflfea on the property to which the work is bdng 

assigned The TCU dtes several Referee dedsions pursuant to New York Dock applying this 

pnnaple It condudes that the Referee must follow the Commission's authority, arbitral precedence 

and established jurisdictionai/representauonal boundaries by placing aU of the coordinated work under 

thc collective bargaimng agreement aheady in place at LouisviUe 

Tr.e TCU, at the heanng, raised objeaions to certain parts of Carrier's March 26, 19%, 

proposed implementing agreement SpecificaUy, it asserted Secuon 6(b) should detennine ranking 
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of employees who have thc same employment date in thc Commumcations Department based upon 

date of birth, mcluding year of bmh The TCU also objects to the requirement in Paragraph 5 of Side 

Letter No 2 that the monthly dismissal allowance be reduced by $500 for each month needed by the 

employee to reach age 61 

At the heanng, the Camer addressed three other objeaions raised by the TCU and reached 

a settlemem with both Organizations SpedficaUy, Canier agreed to delete the phrase "however no 

such claim for proteaive benefits shall be honored beyond mnety (90) days from the tune specified 

in Sub-section (c) of this Seaion" from Section 7(e) in retum for the TCU's waiver of its objection 

to Secuon 7(d) Addir.onaUy, Camer and the Organizations agreed to ddete thc parenthetical phrase 

"except promotion to a non-contraa position" from Seaion 9 

Findings: Neither the BEW nor the TCU dispute thc Camer's nght and need 

to consolidate the woric of radw repair pursuam to the vanous ICC orders rehed upon by Camer, nor 

do they challenge the Canier's selection of LouisviUe as the appropnate location for such 

consolidation. Addiuomdly, they conoxr m the Camer s fomiula for thc allocauon of nersomiel at 

the comiohdated fedlity The TCU fiirther conairs with the Camer s proposal to apply the 

L&N/TCU Agreement to all work and employees at the consoLdated fadUty, although thc BEW 

does not The TCU raises several objeaions to miscellaneous provisions of the miplemenung 

agreement, on which the BEW was silent 
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Accordingly, thc Referee finds that the consolidation of radio repair work at LouisviUe 

constitutes a transaaion pursuant to the various orders of the Intersutc Commerce Commission 

within the meaning of Arudc L Section 1(a) of the New York Dock Conditions Camer has ccmpUed 

with the notice requirements of Article I, Seaion 4, and has properiy invoked arbitration Thc 

Referee thus finds he has jurisdiaion over the maner before him 

The issue dividing the BEW and the Carrier is whether the Carrier's proposal to place aU 

employees at the consolidated facility under the scope of the L&N/TCU Agreement is necessary to 

efifectuate the transacuon The BEW fiirther suggests Section 2 of New York Dock places Umiutdons 

upon thc Referee, namdy that hc must preserve the nghts, pnvileges and benefits existing under thc 

coUeOive bargaining agreements This second pomt requires the Referee to consider what is meant 

by the Seaion 2 requirement 

It IS thc Referee's conclusion the Commission's iment m Section 2 has now been clarified 

In Railway Labor Execunves' Assn v. U.S., the Ccxirt of Appeals wrote 

The statute clearly tnaodates that "nghts, pnvileges, and benefits'' aflforded employees under 
existing CBAs be preserved Unless, bowever, every word of every CBA were thought to 
establish a nght, pnvUege, or benefit fcr labor — an obviously absurd proposiuoo — $ 565 
(and hence § 11347) does seem to contemplate diat die ICC may modiiy a CBA 

At that level of generahty , at least, tbe ICCs unerprctauoD seems eminently 
reasoaablc indeed indisputable The Commissioa has not, however, addressed the meaning, 
and dnis die scope, of duse "nghts, pnvileges, aod benefits." diat must be preserved, nor has 
It dctemuned sfccifically whctiwr die CBA provisions a: issue here are enotlcd to sumtory 
protecuon under dial mbnc We thus remand for die ICC to make diat determination in thc 
first instance 

Regardless ofhow die ICC may read the above provision, however, it is clear diat the 
Commission mav not modify a CBA willy-mUy § 11347 reqmres diat die Commission 
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provide a "fair arrangement" Thc Comrmssion itself has stated that it may modify a 
collective bargaming agreement under § 11347 only as "necessary to effectuate a covered 
transaction CSX. 6 I C C 2d 715 (1990) ("Wc assume diat any changes in Cb.Xs will be 
limited to dKSC necessary to pemut die approved consoiidauon and will not undermine labor's 
nghts to rely pnmanly on die RLA for diose subjects tradiuonaUy covered by diat statute") 
We agree diai whatever else a "fair anangemcm" enuuls. die modificauon of a CBA must at 
a minimum be necessary to effixtuatc a transacuon. [ footnotes omitted)" 

In that case. Referee Kasher awarded an imptementing agreemem that required the Springfield 

Tenmnal Railway Company, in operating leased Unes, to apply the rates of pay, mles and woridng 

conditions contained m the lessor carriers' coUeaive bargaining agreements The Commission, 

finding that the preservation ofthe lessor earners' rates of pay and woric mles would eflfeoively 

foreclose thc transaaion, suyed the Kasher Award and remanded that issue to the parties Unable 

to reach agreement, the parties submitted the dispute to Referee Hams, whose Award modified the 

lessor camers' agreements 

The Commission diicussed the defimuons of "nghts. pnvileges and benefits" m its review of 

the Award of Referee O'Brien in the dispute involving this Camer. the Umted Transporation Umon 

and the Brothertiood of Locomotive Engineers Because the Commission h:̂  not yet rendered a 

mling on the remand in Executn>es, Referee O'Brien dechned to mle or, thc issue of whether the 

earner's proposed changes would be contrary to existing "nghts. pnvileges and benefits " The 

Commission then wrote: 

The histor> of die phrase 'nghts, pnvileges, and benefits" uidicates diat it has 
tradinomillv meant what it impbes - dK incidems of emptoyment, anciUary emoluments or 
fringe benefits - as opposed to die more cemral aspects of die woric itself - pay. mlcs and 

yRa,UayLaborExeĉ .nves Assnv US.9%ir 2dm.il^(DC Cir 1993) 
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working conditions The genesis of secuon 405 of the Amtrak Act was the Urban Mass 
Transit Aa of 1962 (UMTA). which authonzed federal financial assistance to state and local 
governments for the improvement of urban mass transit systems Secuon 13(c) of that Aa 
mow codified as 49 L S C 5333(b)) required the Secretary of Labor to cemfy as "fiur and 
equtable' anangements to protea aflfected employees Thc fi*^ requiremeat of secuon 13(c) 
for a ' fair and equitable' anangement was "the prescrvauon of nghts. pnvileges. and benefits 
under existing collecuve bargaining agreements or otherwise ' 

Since no UMTA financing could be completed without the Secretary of Labor's 
secuon 13(c) cemficauon, a model proteaive agreement was developed to pemut rapid and 
dependable processmg of applicauons The current regulauons of the Department of Labor 
provide diat die Secretarv will certify pursuam tc secuon 13(c) tf the pames adopt tfie Model 
Agreement 29 CFR 215 6 Parxgraph 10 of the Model Agreement sets fordi die type of 
nghts, pnvileges, and ixnefits that are "preserved" (emphasis added) 

(10) No employee receiving a dismissal or displacement aUnwance shall be 
depnved dunng his protecucTn penod. of anv nghts. pnvileges. or benefits 
atuching to his emploN-mcni, including without limnauon. group life 
msurancc. hospitaiizauon and medical care, free transponauon for himself 
and his fanulv. sick leave, conunued status and participaxion under any 
disability or retirement program, and such other emplovee benefits as 
Railroad Reurement, Social Sccunrv. Workmen s Compensauon. and 
uncmpkrvmeni compensauon. as well as any other benefits lo which he may 
be entitied under the same conditions so long as such benefits coiiUnue to be 
acconled to odier employees of the bargaining umt. uiacuve |5/c j service or 
furloughed as tiie case may be 

We believe that this is compeUing evidence diat the term "nghts. pnvileges. and benefits" 
means thc "so-called modems of anploymat or hmge benefits.' Southem R\. Co - Control 
- Central of Qeorpa Rv Co . 317 I C C 557. 566 (1962). and does not include scope or 
semonty provisions 

In any event the pamcular provisions at issue here do not come within 'nghts. 
prrvdeges. or benefits" because diey have consistentlv been modified m the past m connecucn 
wdun oonsohdanons This mav well be due to thc fiaa tfiat almost all consolidauoos require 
scope and scmont> changes in order to effectuate the purpose of the transacuon Railway 
Laixx Aa bargaming over these aspects of a consoiidauon would frustrate the transacuons 
The ATDA coun kxked to past condua in consolidauoos when it ruled that scope rul« were 
not among those provisions proteaed as nghts. pnvileges and benefits ' 26 F 3d at 1 i63 
The coun rehod. in part on CSX Corporanon - Control - Chessie Svstem. lnc and Seaboard 
Coast Line Indusmes. hic . 6 I C C 2d 715, 736. 742 (1990) (Cannen II). and its recitanon 
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of the power of arbitrators under thc Washington Job Proteaion Agreement of 1936 and pre-
1976 labor condiuons 

m 
Semontv provisions have also been histoncally modified with regulanrv bv arbitrators 

connecuon widi consohdauons See Carmen II. 6 I C C.2d at 721. 736-737. 742. 742. and 
746 n 22 Thus, both scope rules and semonty provisions have histoncally been changed 
without RLA baigaming and. accordingly, are not eligible for protecuon as "nghts. pnvileges. 
and benefits " 

The unions argue that secuon 2 of Ncw Yprk Dpck gives employees a nght to retain 
their existing umon representauon The ccwrdinauon will requue WM engineers, currentiy 
represented by UTU. to work under the agreement that BLE negfXiated wnh thc B&O rather 
than dieir cunmt agreemem The efiea of our transacuons on sciecuon of umon membership 
IS under the jurisdiction of die Naoonal Mediation Bouti acting under the Railway Labor Aa 
Fox VaUev & Western Ltd - Excmpoon Acomsinop and Op^nm - C T T ^ Lmes of Green 
Bav and Westem RaUroad Company. Fox Rivyr Va"rv Rail̂ ati ^'?rvf'?""" iirrf !trr 
Ahnapec & Westem Railway Company. Fmance IXxket No 32035 (Sub-No 1) (ICC served 
Dec 19. 1994). Qp at 7 Therefore, we find that tlie issue of which umon is to represem 
WM engineers or receive dnn as dues-paying members does ooc mvolve a nght that must be 
preserved under secuon 2 of Ncw York Dock '* 

The Commission s interpreution was found by thc Court of Appeals to be reasonable and 

"exactly what was intended by Congress The Referee concludes, therefore, that the Camer s 

proposed implementing agreemem does not abrogate rights, privUeges and benefits that Section 2 of 

New York Dock requires be preserved The proposed agreement, in Sidt I ^ c r 10. permits B E W 

represented cmplctyees to dea to retain thdr coverage under the Supplemental Sickness Benefit plan 

di nng the protective penod The BEW has cited no other "nght, pnvilege or benefit," as those 

terms arc appUcd, ihat might be abrogated by the nroposed agreemem 

^TSXCorp — Control - ChessK Sys lnc and Seaboard Coast Line Indus lnc , Finance Docket 
No 28905 (Sub-No 27)(Novembcr 22, m)slipop at 14-15, 

^̂ Vnited Transportation Union v Surface Transponanon Board, D C Cir, Mareh 21, 1997, at 10 
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As tl i BEW notes, the Camer must demonstrate that its proposed changes are necessary to 

effectuate the transaaion Tht standard of "necessity" was defined m Executives as follows 

What, then, does it mean to say that it is necessary to modify a CBA tn order to 
effea late a proposed transacuon'' In this case the Comrmssion reasonably interpreted this 
standand to mean "necessary effectuate the purpose of die transacuon " If the purpose of 
the leese tjansactxn were merely to abrogate the terms of a CBA, however, then "necessity" 
wou'd be no hmitauon at all upon the Commission's authonty to set a CBA aside We look 
thr refore to the purpose for wiuch the ICC has been given this authonty That purpose is 
presumably to secure to thc public some trarsportauoo benefit that wouki not be avadabic if 
the CBA were left m place, not merely to transfer wealth from employees to their employe 
Viewed m that light, wc do not see how the agency can be said to have shown thc "necessity" 
for niodiivmg a CBA unless it shows that thc modificauon is nece. rary in order to secure to 
the pubbc sane transportation benefit fiowuig from die underlying transacuon (ht.re a lease).'* 

As noted above, the Organizations here have not disputed the necessity of consolidating the 

work Obviously, Canir. will realize greater eflSdency by centralization, as evidenced by the faa that 

it will be able to use only 17 employees m the single fadhty while it requires 44 employees currendy 

Additionally, economies will be realized by niaintaining only one fadUty and one inventory Finally, 

tumaround tune will be enhanced by the proximity to the Umted Parcel Service hub 

What Camer must also demonstrate is the necessity of operating this facihty under a single 

collecuve bargaining agreement, rather than muluple agi~:̂ .nen!s as urged by the BEW The record 

reflects that there arc three BEW Agreements covering these employees, one of which covers only 

two of the employees In this regard. Carrier convinangly cites the LaRocco Award, wherein the 

Referee wrote: 

When the shop signal repair work is commingled at Roanoke, any specific piece of 
work will not be readily identifiable as NW, SR or CG repair work even though the signal 

'"Railway Labor Executives Assn v U S 087 F.2d 806. 815 (D C Cir 1993). 
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devices repaired at the coordinated .'aciluy will onguiatc on e ther the NW or the SR or their 
subsidiary railroad As a result ot the uansacuon. the N'V will assume rcsponsibilir. for 
accomplishing shop sî n̂al repairs for thc enure NS system Although the Orgamzauon 
acknowledges diat die work at Roanoke will be commingled, it nonetheless urges us to carry 
forward some mles m thc CG and SR Schedule Agreements and allocate Roanoke postuons 
among die direc railroads However, complete mtegration of the fungible signal repair wcrk 
renders it unpossible for thc employees who transfer fiom East Poun to Roanoke to unpon 
an> poruoo of the CG or SR Scliedulc Agreements with them Imposmg muluple schedule 
agreements at tiie Roanoke ̂ ility would not just make the coordinauon unwieldy but would 
totally tfiwan tiie transaaion The Camers persuasively argued that thev could never attain 
operation efiBciencics \f tht NW had to manage signal shop work and supervise shop workers 
under muluple and sor.ictimcs conflicting collecuve bargaining agreements 

In this case, as well. Carrier avers there would be no way to disting'ush what work L«Ionged 

to a parucuiar agreemem It also notes there are significant dififc.«nces m some of the basic rtiles of 

the agreements Thc Referee concurs that it would hamper the cflBdency and economy of the 

consolidatio:. if Camer were to be required to manage 17 employees under four (or even two") 

differem collecuve bargaining agreements Camvrr ohould be allowed to utilize thc employees in the 

fadhty wnhout being resmacd by tfie arufiaal bamtrs unposed by different agreements This is one 

ofthe objectives of the consolidation The Referee finds it significant that the BEW was unable to 

cite a smgle case, other than the Suntrup Award, discussed bdow. under New York Dock or any other 

protective condition where a Referee has imposed more than one coUeaive bargaimng agreement 

upon a consoLdated work force Thus, it is the Referee's conclusion that the adoption ofa single 

collective bargaLTing agreemem at the consolidated facihty is necessary to efifectuate the transaction. 

"The IBEW has. m &ct asked diat dK B&O/IBEW Agreemem be apphcable to all ten IBF.V jobs 
because it COVCT die majonty of the IBEW jobs affected 
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Thc remaining quest̂ oi is whether thc L&N/TCU Agreement is the appropriate â ecment 

to apply While the Referee is sensitive to the BEW's concems for its membership, the question 

must be addressed objeaively If one single agreement is going to apply, there must be some basis 

for seleaing that agreement The mere faa that the majority of the employees in the consolid.̂ ted 

facility come from the BEW craft is not persuasive Because those ten en.ployees are covered by 

three differ cr' agreemciAS, it is evident that no single agreement covers a significant number ofthe 

employees relative to any of the others In faa, the agreement covenng the largest number of 

employees (five) is the L&N/TCU Agreement. 

Nor is it appropnate to make quahtative judgmems about the dififerent agreemems First of 

all that wo ild not be possible m this cast as the agreemems were not put mto evidence iiven if they 

were, it would be an impossible task to determine which agreement, taken m its entirety, is "the best" 

Some "better" provisions of one agreement may be outweighed by "better" provisions on different 

matters in another agreement Furtfiermore. what may be benefidal for one employee may be 

immaterial to another Even on the issue of sub-contracting, which was of pan'Ciiar concem to the 

BEW It ts impossible to detennine which agreemem affords the greater proteaion to the employees 

because of the different faaors mvolved. 

It IS apparem that the generally accepted praaice among referee;, is to adopt the "controUii>g 

carrier" principle In this case, the L&N is the controlUng carrier as the consoUdatcd facihty is an 

expansion of an existing facility aheady subjea to the L&N/TCU Agreement This is not a new 

facility, as argued by the BEW While Carrier might have to perform s;ibstantial work to make it 
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ready, the faa remains that radio repair has long been perfonned at this site Carrier may have been 

inartftil in its choice of words in some of its notices, but this does not change thc faa that there 

already is a radio repair facility at Louisville and Carrier is transfemng more jobs there 

The Award of Referee Suntiup must be distinguished fi-om the faas herein In that case, the 

Referee dearly was faced with unique drcumstances not present here The Referee docs not rqea 

the pnnciple of "controlUng carrier"' Instead, he wrote 

For thj arbitrator to conclude that this is the proper route wouki lead, tn his estimauan, 
to extreme labor tnstabdity h would also lead, as a matter of strai^c advantage, to a nia|or 
collecuve baigaimng plus for tiic SPL as a mere side<fiiEa of its coordinauoo of dupatchers 
to Denver despite good fiuth promises by the company about a fimire contraa which have 
been made before, but are not properly before, this forum and wh ch, yet oo the ottier hand, 
have not been tested m an actual Sccuoc 6 set of oê otiauoos To accept tbe SPL's 
arguments before this forum v juld be tantamount to nullifying ttie labor agreements which 
It has negotiated with about 85 peicem of its dispatchers, with tbe colkxuv . bargain'ng agem 
which now represents one hundred per cem of its dispatchers, at favor of an agreement wfuch 
It has with die other 15 peroem under an arrangemeni wnh a collective bargaining agcn' wtuch 
has lost any and a'! representauon ngtits 

In thc instant case, there is no evidence Carrier seleaed the Louisville she for any reasons 

other than those it has suted, namely that it is cemralized withm the system and that u car take 

advantage of the United Pared Service hub There is no suggestion that the applicable agreement 

was a consideration, or that the agr'eenient is more advantageous to the Camer than any of the others. 

There is, thctifore, no basis for the Referee to rejea the "controUing carrier" prindple 

In reaching the conclusion to apply the L&N^TCU Agreement to thc entire fedUty, the 

Referee need not add-ess the issue of representation In Finance Docket No 28905 (Sub-No 27), 
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the Crirrjuission * 'Id this was a i7?attcr for thc National Mediation Board acting ui.Jcr thc Railway 

Labor Aa " 

The Referee is not satisfied there is a necessity to forever preclude BEW employees from 

bidding on subsequem vacandes at the consolidated facility Employees holding BEW seniority on 

the respecuve districts as of the date of the transaction should be able to bid on the poc'tions that will 

be filled by BEW eprcsented employees when those positions become vacant on a permanent basis 

Additionally, a pioportional number of new positions at the facil'r should be available to current 

BEW employees .'hrough the exercise of semority Not giving these employees prioi ghts to such 

positions would make it possible for the Carrier to restore the lemaining 27 abohshed positions and 

make them available only to TCU represented employees This would not be equitable To afford 

the parties an opportunity to draft thdr own agreement to extend such prior nghts, the Referee 

remands this issue to the Carrier and the EEW The Referee, however, shall retain jurisdiction over 

this maner and shouki the parues fail to reach agreement within sixty days foilowing the date of this 

Award, either party may invoke arbitration. 

Turning to the TCUTs objecuons to the Carrier's proposed agreement, the Referee finds that 

the Carrier's Seaion 6(h) reference to Julian date as a basis for "breaking the tie" when two 

employees have the same senionty date is a fair procedure Using birth date, without the year of 

birth, essentially yields a random number which is totally unbiased Using the year of birth, as 

'"CSX Corp — Control — C lessit Sys lnc and Seaboard Coast Une Indus. lnc, Finance Docket 
Nc 28905 (Sub-No 27)(November 22, 1995) slip op a. 13. 
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suggested by the TCU, may expose the Carrier to liability under age discnimnation laws Therefore, 

such a provision would not be appropriate 

With respect to the TCU's request that dismissal allowances under a plan that permits an 

employee to maintain insurance coverage should not be reduced by $500 per month, the Referee finds 

he has no authority to gram the rdief sought by the TCU Even with the $500 per month reduction, 

the allowance to be puid is an enhancement to the benefits required under New York Dock To 

ehminate the reduction would eff̂ oivdy fiirther enhance the t̂ mefit. The TCU has not shown the 

Refieree has the authority to gram any proteaive benefits above and beyond those required by New 

York Dock Accordingly, the TCU's request must be deniet. 

Award: To the extent it is consistent vnth the above Findings, the Implementuig 

Agreement proposed by thc Carrier on March 26, 19 ,̂ with agreed upon modifications, provides 

an appropriate basis for the sdection of forces made necessary by thc transacuon descnbed in 

Carrier's notice of January 23. 1996 The issue of prior rights for BEW represented employees is 

remanded to Carrier and tbe BEW The Referre retains jurisdiction over this issue and dther party 

may invoke arbitration afla sixty days following the date of this Award. 

Dated 
Arlington )n4id<thts,'lUinois 
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ROKTOLV SO¥¥H£KK SAILWXY eOKTAKY 
WV UQRTQIX >I£STCRK JUZLWAy 
CaWANV 

•nd 

ai(07HIJW0aD OF RAZÛ AY CKtHÔ  
DXVZfiZOK - TCU 

J.c.c. FinAnes Ceeket 
Docket Ko. 
Haxch le , 1913 

On Kay B, I99fi, th« Kational Mediation Soartf appoLntad tha 

MndaraL̂ nad am nautral for Arbitration purauant to tha Boara'B 

authority providad by th« 'Irttarctata Cosssarce Conaiesion'S 

(heraajt^ "ICC") Kav Vork DoeJc (hereaftar "KVD") Labor Protactiva 

Conditiont. 

This arbitration arisea under Art. 2, Sactlen 4 cf the Labor 

protactiva eonditiona adoptad in Kmv YQTV PeeV: -nv. ^̂ Can̂ ra'̂  ̂ ~ 

Br^ftVlv^ PiKtriet y#rwin«l. 3(0 Z.C.C. a f f d «ub now. 

Kav YPTlf g?gV RV. V. Vnitei State.. 60S J . 2d fi? (2d Cir. Ii79) . 

Pra-haarlng •ubaiaaiona w«r« recQxvvd fron fcotn pArti«« tnd 

extensive oral ar^^saent was praaantad at the hftdrin? conducted cn 

Hay 3D< iftK at th« Kational Nadiation Board, Wdahingten, S.C. The 

Srothcrhood Railway Cartian {"Organisation*' er *<8xc*) waa 

rcprcaantad by Kr. St. P. W&jtevlaa, tha preaidant ot- tha >ltC. Ka 

vaa accospaniad by two Gsnaral :hair7um« Kassra. JacX Kadlay aad 

V. waixar. Tha Norfolk and Kestam Railway Com;jany ĈKW*'] and 
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the KortoUc Southern Railway Conpany ("KSR") xailroid under vba 

cocvon control of tit9 Norfolk southam Corporation) (*K8^), was-

rsprasanted by Jaffray S. Mrlin, Baq, Ka was aocoapanied by Kr. 

1.. 7. Nillsr* Jr. , tba tts prln£lpla rapraaantativa, and othar kay 

por»Ohn«l. The procaading's vara transcribed; but, upon the raquest 

of th« Organieation (to which 3 agraad}, tha Award heraJ.n was ba«ed 

solely upon tha parties' aubsiiaaiom!, supporting docuuunts and oral 

at-yuaanta. Post-haaxlng briers wara not fil«d. 

erXTrVrvT OT TACTS 

Zn 1912, the ICC approved tha ooerdination of tha operhtiena 

cf the KW and tha KSR under tha cosson control ef the KS. As a 

part of its approval, tha Zee iepoaad KYfi labor protective 

eonditiona. Which have been provided aa appropriate over the 

following yatra. The initial iftfi2 coordination envisioned 

••operating benefltfi ro tha nev aystea, • including the ellBijvAtion 

of r'itdundant facilities. K&ny of these benefit* alrsEdy hAVe baan 

ra&Iited by eensolidetion and eenacn control of certain fecilitias 

and functioris. 

in a continuing effort to achieve the basic objectives ot the 

initial eoordinationi ths Carriars involved herein deoidad to 

consolidata certain freight car work currantly perfarsed at their 

thres sajer oar repair ahrps. Aceardinfly, on April 2« 1999/ tha 

Cerrier notified the IRC of ite propoeed coordination r xreaant to 

Article 1, aection 4 of KYD. The planned coordination invelvad the 

trensfer of neerly a l l of the ear repair vorX currantly parfomed 
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at HSR'a Coater Car shop (^coater*) in Knoxville^ Tenneasae, and 

the N6R*e Kayne Car Shop ("Hayna*} ic Spartanburg, South Carolina. 

Vhila part of coster would reaa in operative, Kayne vould be eieaad 

entirely. Ttie B I eaployese represented by the BRC at Coster end 

the 139 BRC repreaantad aaployeea at Kayne would be offered tha 

opportunity to transfer aa followa t i43 poaitions would go to Kt«<e 

Roaroka, Virginia car Shop ("Roaneka"), 51 positions would go to 

KW*s Deoetur, XllinoiB Car Shop (**Dec«tur*') and 3ft positions would 

9<9 «e tha Linveed, Korth Carolina Car £hop ("Linveed"] . 

Zhe April 3, 1995 notification that certain of the Coster and 

Hayna work would devolva upon the othar three f a c i l i t i e s , as notec 

above, wa? accotapanied by separate nctices deacrihing the work to 

be transferred end the applieabla aepioyee protective standsrdc 

wl.icb vonld applied. 

On A:?ril 13, 19P5, the BRC representatives aet with tha 

Carrier to begin the proeaaa of negotiating an Zspiaaenting 

AgraaHent to accoaaodate the orderly coordihHitnn. As i s usual *r. 

these kinda cf proceedings, tha initia l proposed Zsplenantlng 

Agreeaent vas characterised as a "bare banec* approach, which 

provided thet the Heyne'tcLlnvood coordination vould be undar tha 

19*S Agraeaant (beeauae both were KSR facilities) and chat the 

reaainlng transf era, Coatar-to-Ro&noka and Eayne'-to-Roanoke and 

Decatur, would be undertaken under HTD canditione. Thc Carrier 

enhanced the benefits in it s proposed Zsplaaanting Agreeaent as the 

negotiations progressed. Basieally, i t propoaad to place a l l of 

the transfers under KYD, to provide benefits that were perellel to 
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those contaihad in the 19S2 Agraaae^« end to "dovetail" tba 

eeniority ef the transferrsd eapleyeas with the seniority l i s t at 

th'i fac i l i t ies receiving the trar^fareas. 

Tha parties wars unable to reach egresaent at the April IZ , 

1995 meeting, fer a nuaber j f reaaona and, therefore, ae** egain on 

Hay 2. 199S. At that aeeting, ths parties again ware unable 

reach an agreeaent, Tha BRC did not provide e proposed 

Zapleaenting Agreeaent at either of the negotiating sessions. 

Subaeqy.ently, the part isc reached sn isipaasa in thair negotiatior^ 

and concluded that the aatter should be sufcaittad to arbitration 

pureuant to tha proviaions of Article 1, Ssction 4, of ITYD 

conditions. 

On May 3, 3.99S, tha Carrier wrote to the BRC that i t had 

withdrawn a l l previous proposals. Zt then presented a new proposal 

to the BRC which i t now asks tha Neutral to iapoae as a result of 

these arbitretion proceedingi. 

apPT^YgaiLg tciCTmrrs 

In ^dditio^ to tha parties* collective bargeining Agreeesnt, 

tvo other exiating Agreeaents vere cited. Both ara applieabla to 

thia dispute to very ing degrees. 

The f i ra t ia the Kay 7, 1912 Z&pl^santing Agraaaent (tbe "1912 

Agreeaent"} that came about beeauae of the NS ecquisition ef 

control of KSR mnO, Ktr. Zn esaence, the 1993 Agreeaent peraits the 

Carriers to xindertake eertein transfera of work and aaployî fcf 

within thc coneolidated Kf systsa. Zt elwa providss certain 
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aonetary benefita in addition to thoae provided by the KY5 

conditionsZn Side tetter Ho. 4 to ths 1982 Agreeaent, i t vac 

agreed that future coverage was linited to the relooetion of twenty 

(20} cr lese exployeea. 

The second Agreeaent relevant to theae proceedings is the 

January 37, 1965 Kediatlon Agreeaent between the KSR end j»c (the 

"1965 Agreeaent-). Siaply etated, the 19CS Agreeaent i s the NSR 

snd BRC veralon of the Septeaber as, 1964 National Shapcraft 

Agreaaant. The 1965 Agreement would parait the NSR to transfer 

vork and positions en ita property. 

The Crganiaation proposed that the issue to be deoidad ehoald 

be atated es followet 

"Do the two (2) Iffplen^nting Agreeaente herein subaittad 
[tha 1965 Agreeaant and tha l it2 Agree-tent] adequately 
address and f u l f i l l the requireaents of the Nev York Pogv 
FrgtlsUvt CflngUlftHffi iox tha propoaad "rtiangaa SSd 
ecn«oJld»tions of Coetar Car Chop, KnoKVillo, Tennaaaae, 
and the Hayna Car Shop, Jpartenburg, Sonth Carolina, bv 
providl'ig fcr the aalactlon of forces frca eaployees 
represanted by the Brotherhood of Railvay caraaa effected 
toy Carrier'- proposed tranaaoticn?" 

The Carrier propossd the folloving statcaert of tho ieeue: 

"(a) Ooes the zapleaenting Agreeaent propoeed by the 
carriers (Carriers' xxh. i) eeet the criteria set xorth 
in ^ i e l a Z, Ssction 4 of the Kav pgg^ conditioas 
in effaetihg the tranafer off wcrk froa Coater Car fihep 
(XnoKVilla, Tenneasaa) to Roanoke, Virginia and froa 
Kay7»« Car Shop (Spartanburg, south Carolina) to Roanoke, 
VirglalaC;) Oecatur, Zliiaoia, and Unweed, North 
Carolina as aere fully described in the Carrier'e nctice 
dated April 3, 19917 

(b) I f the answer to (a) ia *no, • what rsarrangeaent of 
fercos i s appropriate?" 
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Both partia. have cited an array of adainlatrativ., arbitral 

and judicial opinions to supper their reapectire pcaitlt^ns. the 

lolloping i a b1i.v,d to be an accurate ebatraet of their 

substantive poaitions In this diapute. The ab.«,ce of a detailed 

reeitation of each and evary argument or contention presented doe. 

eot aaan that these «TU the supporting opinions vere not fully 

ccnaidered by the Arbitrator. 

The earrlij; 

The carria. takes the positions that its prop.»ed Iaple.e..ti„g 

Agreeaant cov.ring thie transaction ia fair, equitable and 

appropriate and aeet. the reguireaents of the KYD conditione. 

rundaaencal to i f poaition i s the r.sartlcn that i t has the sol. 

right to d.teraine tha nuaber of positions to be eatebliahed and 

location cf th. work to be perforr^U in order to neet i t a busineaft 

reada, i t has cited a nuaber of arbitral awards that up,.oid its 

basic poaition in this regard. For exaaplc, ̂ B Car... 

JH, Ceeeeber C, i9«3 (Pre^^> berger). 

The Carrier points out ihat the coordination here i s part of 

the process that began w5'̂  the 1912 icc authorised coordination, 

a. noted eerlier. ^h.refore. the eaployae. who lamy ba adversely 

affected by th- transfer of vorX froa KSH to KW f e c i i i t i , , ^ould 

be afforded the benefita of KYO Protective Conditione. Koreover, 

the Cerrier points out that, vhlle i t i s „ot required to dw eo, i t 
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was willing to extahd ths KYC bsnefita to thoae eaployae. whe. aay 

be adversary affected by tha transfer of work ii^iMfier 1»« 

f . c i l i t i e s . I t furt.Ser iiotes that i t . proposed Zapleaenting 

Agreeaent follow^ w.ii-e.tablishsd aaohaniaaa for Intagrating 

eaployeee leto tke v^rkforca at coordinated fao i l i t i ea . 

carrier further pointa out that i ts proposed Zaplaaentic^ Agreaaant 

ia a eiaple »««nr for carryiag out the KYO reqtjireaaat. 

specifi'raliy, that enployees relocate, i f neceaaary, in order to 

follov -̂ ftelr transferred wcrk. 

:n suaaary, the rarrier argues that its proposed lapl.aenti^g 

A-Srteaanc fully -^atirfias tho requireaents of the KYO Protective 

cenditiene. HorHover, absent agreaaant by th . parties, the Carrier 

contends ;;hat tae Kavtral party, -fitting under Article 1, Section 

4 lack. th . authority to iapose.benefit leveie or iteae of benefita 

in exceaa oi KYD levels.-

Basic to the BRC poaition ia its asaertion that the Carrier's 

pro.^aal is an attaapt to -ciriusvwst the collective bargaining 

Agree:«ent by uaurpicg ]anB l i f l . KYU provlalofta to ac^coaplish a 

trensfer of eaployae'̂  troa Coater aad Rayna car Shop to nav 

locations vithout a transfer of thair foraer work. On. oth«r 

result of the Carrlar'a action would be that tha vork reaeining et 

Coeter would be perforaed by e t h « s eaployeee, rather than thoaa 

represented by the BRC. Horeovar, la aany casas, the positions 

that the carrier intended te e.tafclieh at Roanoke, ^cetur and 
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Linwood wara for purposes ot perfaraing vork. 

in s u j ^ r t Of i ts bssic position in this aatter; the 

Organisation has provided cpeeifio repraeentative exeo^les for eeoh 

of the verk locations invalvad In the tranaaetion. Tor exaapla, 

in the carri«r*s notioe ef April 3, 199S, concerning Coeter, no 

reference waa aade to the "eight (•} Painters that are eaployed at 

costar Shop.** Therefore, the Organiiation arguea the carrier doea 

r.ot envision the transfer of car painting fi'oa Coater to Koanoke, 

even though the Painter's positions coapriae a portion cf the 

Ainaty«thr«e positions to be abolished at coster. The Organiaation 

addad that, under the carrier's proposed Zapleaenting Agreenent, 

these "ainters %reuld be required to transfer and becauB Caraen. 
« 

although the Faintera do act have Caraen seniority or axperianea 

repairing er inspecting rail cars. 

Another escaaple, of the SMiny cited by the BRC, concerns four 

Caraen and one painter eaployed at the Maintenance Oepartaer.t at 

Coster Car Shop. These five eaployees rspair and aaintain the 

facilities. The organiratien contends that the work ef the five 

eaployees i s not being traneferred because the facilities will 

renain occupied and. thua, aaployaes other than Caraen or Painters 

v i l l perform the vork. Thia, the organisation contends, is *'a 

direct violation of the BRC callee:t:ive Bargalniag Agreeaent." 

Thue, because there ia a transfer of eaployees vithout their 

associated work, tha Carrier ia # teapting te oireuaveat tha 

provisions of Artiole 1, Section S of •KYO. Za thie respeot, the 

or^an las tion aalntains that Seotion a of KYO "provides the offer 
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of coaparable eapleyaent to disaieaad eaployeee vhich aomĝ  ^ 

requira a changa in reaidencs." (Eftphasis added.) Tha BRc asserts 

that the posltlonr that tha Carrier prepeeee to eatablieh v i l l , In 

•any ceees, par fora mw vork. Thua, tha eff era actually era offers 

of cofflparabla aaployaant yggBiriTig « ehange In residanoa. 

Therefore, the organitation subaits theee offers ere not eaploynent 

oppertuaitlee coataapiatad by tha previaiena of saction 4 ifvo. 

The Cerrier'a action, aorecver, by aboliohiag virtually a l l 

af tha joba at Coster and Hayne and transferring nearly a l l of ita 

eaployees, would reault in tbe Carrier being able to circuavent 

Artiela 11, flaetien 1, of this 19SS Mediation Agreeaent, whicl 

prohibits eubeonTraeting of Vork where furloughed BRC aaployecc ara 

found to exist and able to parf era the work, rurther exaapiee 

alen^ the aaaa lines were provided by the Organiaatlan in its 

eubaisslen, including the Vheel shop, tha crit and Bleat oven. 

Plsti^n Shop, ae well aa eaployees who operate Fork Lift aad Fork 

Truck aachinee at Cost«r. 

Additionally, there a^ao would be situations vhera certain 

work being perforaed by caraen at tfta facility leaing eaployees ie 

now perforaed by neiabera of aaothw craft at tha facility gaining 

workers, a eltaation cleerly vielstive of the parties* Agreeaent. 

BRC point ad out that tha cerrier has net adequately addressed this 

issue in this coerdination. 

2n auaaary, ths BRC CISIAB in ita aubaissien that tiie 

folloving nine «ointa ĥ v̂ s bean establiehedi 

*1) Carrier*, not icaa ef the eloaing ef coetev Car Shop 
end ftayne Car shop ere UiadSQuate and de not ; u l f i l l tbs 
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proviaions of' Article 1, Section 4 of IDffii 

21 fThal rriaoord of subcontracting by the Carrier 
a t t e l ^ i h a t both Coater n̂d Hayna Car Shops era working 
I t f S l Spaoity. further, tbat other cer .hop locations 
ere vorking et fu l l capacity? 

i ) There hes been no showing by the Carrier tiiat the 
licetiona receiving the transferred vork have had thair 
capeolty expanded or enhanced to aaterially handle tha 
influx ef CSJoPlt'y*!*!* 
Â  Acceotanfta of carriar»a propossd laplanentlng 
jJ iraLmt vould effectively abrogate ^ « jolleotive 
bergainlng agreeaent by producing scope rule vielotions? 

x<*r>aetiincB ef the Carrier's proposed Zapleaenting 
iLeaaent would provide the vehicle for further 
i S ^ S S S c t i n g Of o?"red work prohibited under the I2i5 

6) Tbe Eaployerojs' icpleaenting Agreeaenta wi l l not 
iapedf the proposad tranasction to any exten..? 

7} Tha rsployatejs' lapUaanting ^g7«""=5'U!f* * ^̂ "̂̂  
and equivible arrangeaent as prascribed by 

a\ effectuation of the transaction wi l l not be advarssly 
i f f e " t ? b y ?h. taployeCJ.' lapleaentia, Agreeaente; 
and, 
SI This section 4 Coaaittee if, vested' vith the 
responsibility to provida botb edaquate and fa i r 
aSargeaant for the transfer ot fc-ces vhich doe. not 
S l j r n a t r i a a n t a l ef i!ect upon t>.e collective bargaining 
agreeaent and {t)9(plt:>yala]a* rifiht*.." 

Before addressing the substantive aattere et issue. Certain 

pralininary coaaents and holding, are neceseary to put t h i . dispute 

in ita proper context. 

A review of the 1982 ZCC authoritatlen of the ooaaon control 

ef tha KW, KSR and tha KS establishas that the propossd 

coerdinetien which cauaed th i . dispute to a r i - a i s of the type 
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Which the ICC antloipated in its 2983 authorisation. Zn othtr 

words, i t la ens of these "future txanaaetionj" which have as ita 

purpose the creation of operetionel efficiencies. 

There are e nuaber of basic issues raised in this dispute, as 

v i l l be noted, tbat hive been vall-settlad by nuaereus arbitral 

avardf and. therefore, subatantlTaly iapact the discretion of the 

Arbitrator. These iasuas, an veil ss the others raised, for the 

aost part ere closely intarTslngled and need to be veighed ea a 

whole. Nonetheless, for purposssjf clarity, I have decided to 

dieoues the aajor points of contention aa ebown by the record 

developad by the parties as well ss their oral arguaenta at the 

hearing on Nay 30, lifiE. 
4 

THK CAKRTf̂ '?? ffOTTCES Of APBTt. lean 

Tha primary e.sertion by tha organisation with reepect to th. 

notices is thst they were not sufficiently precise. For exaaple, 

conceming the Carrier's notioe of April 3 that contaaplated the 

closLng of Costar, no reference was aade to the Painters. Nothing 

wa? aaid to indicate that aoac of tha work identified for transfer 

we. assigned to another craft at the gaining facility, a violation 

of the scope Rule* 

Kowever, X find that the netleee setiafied tb. requireaants 

of section 4, Artiela I, m . The ataadarda that swat ba siat is 

*'a full and ' edequate stateaent ef the prepased chsnge in 

operations^, including an eatiaate ef the nuaber ef estployees ef 

each clfiSs affected by the intended chaT̂ gaa, and a full discleaure 
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Of a l l facts end circuastanca* bearing on the proposed 

diseontinuoua of position." QiMtU^SiibprrjLauJa&. 

<i'*«°ccoj January 3, I9f8. I «Uo nota the nature ef the 

notices generally contain tha data and inforaation tnat hea baaa 

«a«» in the peet and aeeeyted the various parties en che 

property, including all of the ether Oniona involved in this 

coordination. 

Thit Issue is one ef tbe priaary pointa of contention. 

Although the BSC has raised soee raa.onable concerns that aay 

properly b« entartained here, its basic position Challenges the 

carrier's right to datemine tha type of positions that I t creates 

end the a.signaent of work to tho.e positions. Kovsver, a 

car-ler's right to perfom these activitiaa haa baan upheld by 

nuaeroua erbitral awatda. m, Cona»iî â .̂  f^.p n̂tl 

Intcmttjrnftl •Br?rh«rhnr?fi nf ,̂nnrFffVrn.r April s, 1994 (Karx); 

lianfilnsn; February 9, issa (LaSioooo), 

The BRC also questions the Carrier's stated intent to create 

the nuaber ef jobs at Roanoke, oeoatur end llnweed, tcowever, the 

record ehews that the Carriar .haa ©oaaitted i t s e l f to do »o. 2 

note not only the rotleea of April 3, but also the detailed 

steteaant ef Kr. WiHiaa B. Honeyeutt, the Vice preeident 

(Kechenical Cer) for KS. Yhis stateaent provides furthet eubatenee 

ae to the plans and intent ef the KB with respect: to the 
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coordinatie: Zt ia alao apparent —and I note eertainly not 

unuaual in aatters such aa thia— that all eaployees will not 

perfora precisely the saae tasks that they psrforaed prior to the 

eoordiaatien. Z find no erbitral er other support of whst appears 

to be BRC'e underlying preaise that the specific tasks of the ereft 

being perfomed by an ei^leyee auat continue to be perforaed by 

that eaployee after e coordination. Zt is the ̂ dv of the eraft*. 

work undar the scope of the Agreeaent that is controlling, unlaaa 

tha parties have aade othar arrangeaenta that provide etherwise, 

a aituation not present in the record before aa. Fer exaaple, 

there is no arbitral support fer the notion that an eaployae whoa, 

prl&ary task at tha loalttg facility wss to inspect cars, would 

continue to perfora that specific task at the gaining facility. 

Related to this issue ia the question ef Collective Bargaining 

Agreeaent coverage at tha gai?iing facility. Apparently, there ia 

no basic dlcagreeaent between the parties that BRC work transferred 

is governed by the gaining faeilitiefi' BRC scheduled Agreeaent* 

A nuaber ef arbitration Awarda unler thc frotsstiva Conditions hava 

oenfiraed that when woirk is transferred froa ane Carrier aad 

integrated Into the eperi^tions ef another Cerrier, tha labor 

agreeaent of the Carrier receiving the work auat apply. JBBA, tĴ M̂ f 

Conrail end Kononerahelfc Rv. and nnited Tranaaorfa»,4ftw tinimn fgl. 

Ooteber 29, 1992 (LaRocco) , and arptharheod nt LoaeiKfty^^^ ffptyiwaaya 

end Onion Faeiflrr a.R.. January 17, 19S5 (Saidenberg)« 

Hovavaxi the Organisation has cited axaaplas of iiork of its 

craft and oleee if ication that v i l l be trem 'erred %diich i t assarts 
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is baing perforaed et tha gaining facility by aeabara ef another 

crefc. Given the nature of these proceedings and the record tha* 

Z heve before ae, Z h«ve no basis to hold on these olaias advanced 

by the organisation. z note, howevar, that a l l Carr̂ an ŵ T̂Sr 

P«»»ltiqns vii? b9 9>?'>̂ 1snsfl, v i l l have tho opportunity to follow 

the work. Accordingly, if scope Rule iesues arise and cannot be 

eettled by the parties following aoveaent of the vork to the three 

facilitlee identified in this controversy, these disputes should 

be settled by use or tha noraal diapute resolution process of the 

Parties. 

Circunvtntî n nf tht BRC cg1>rtiv>» Bar^aini^ ̂ g-tirrn" 
This issue eeaentially goes to the aatter of work of the craft 

that rcaains at the loaing facility. The Organisation has cited 

exaaplea end situations where verk will not be transferred and 

claias that tnie win than give the Car> ier license to utilise 

outside eontraetora or eaployees of other crafts to perfom the 

work Of BRC repreaantad eaployeaa. m this respect, i t 

particularly notes that in the-past whan the Carrier gave notice, 

pursuant to tha parliss' Agteaactit, that i t intended t̂ ^ eaploy 

outside contractors to perf era the vork of BRC lepresentad 

eaployees. I t justified tha request on the baale that the car shops 

were operating "at er near capacity." Therefore, In order to 

ooapiate the work in e tlaely aenner, the Cerrier would resort to 

hiring cutsida oentractora. The Organisation esserta that the 

carrier ntw i . using th. mfO transactions as a means to uae 
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«i>loy..B not r*pr«««itea ty BRC to de i t . vorJt. 

Sov.v«, d„pu. thi. cUl.. th„. t , « „ i , „ „ 

r.eord b.for. =- t . wpport th. BSC .u.,.ti«« .„ tm. i , ^ ^ 

th. .v«,t .p„i„. „ . „ „ ^ ^. ««..«ion, u,^ 

b. p«r.u.<, « . « „ . „ . j r « . l u t i , „ proc . . , 

CKBict 6th«vt„ k* «^,iv«! By th. fMniaa. 

1*1. l , . u . 1. c=r..id.r.a . . p « . t . l y for . nu»b.r of r « , 0 M 

'*lle p . i « i « , wo« i . , p.rt ct th. cr.£t, p . i „ „ « „ . „ ' 

. . ^ . r . t . ..nlowty r . . - . . r .„d h.v. u .n for y « r . . Th. c . . . - i „ 

lht««l. « dov.tar th. . « i . t l » , , . l « . r - . . « i o r l t y „ , t « l«to 

th. caraen ro . t . r . , t Ro.ho!«. 6 . „ t « : .nd i 4 „ „ ; ^ . j ^ . „ a 

purpo.. Of th. Pro,...«tv. eo^dltloh. to provld. for f . i r « d 

« i u i t . b l . . rr .n , .o ,n i . to p r . « « tt , l « t « e « . f « p : o y . . . 

« l l r o « . hy .otlon. « x « pur,u.nt to . «hor l . . t i=n . or 

.I.prov.1. Of thi . e==.t..ioh to «hich th i , ipp^^i, 

t=po.«J.« Mo.-.ov*r, ATtlol. 1, 6.etlon J provide „ feUo«.: 

collective bargaining egraaaents cr a p p i i S l e stitJSS!^ 

The carrier's propossd ZapWnrlng Agreeaent does not provide 

fer retenti;m of a eeparate aeniority roeter fer the Peiatere. z 

fihd thi . violativ. Of ths laaic intent of KTO Protaetiva 

Conditions end Article 1, Section 2. 
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Aocerdingly, tha cerrier ia directed tc retain separate 

Painccr sanlority rosters at tha reoeiving f iCility to facilitate 

the iaaediate tranaaction unlees the parties can aqr.e te another 

aaooomodetien baforehand. The parties are directed to reauae 

neg-9tietiona on this issue vithin thirty (30) daye efter the 

effsctive dete of the transfer of thc Painter's work to reach an 

acceptable solution. Zn the event agreenent cannot be reached on 

this particular iasue, the partiea win provide this Arbitrator 

-^ith their propoaad aolutitm aixty {40) days after tbe effective 

date of the tranafer. 

Tha Igplanenting Ajraangn^f 

Last, with respect to the proposed Zapleaenting Agreeraent, the 

crganitation, in its submission for thia Arbitration, for the firat 

tiae presented three proposed laplertesting Agreeaente —one for 

the Costar»to-Roanoke transaction, one for the Hayne-to-Roanoke 

transaction and on% for the Hayna-to-Linwood transaction. Theae 

proposals, A8> well as carrier's Exhibit 1 to its pre-hearing 

subaission« aust be viewed in the context of ay authority u.ndar 

Article 1, Section 4 KYD Ccnditiona. Zt has bean consistently held 

that an arbitrated Zapleaenting Agreeaent tsey "net centein 

protective provi.ien. in exeeea of the henefits expressly deecribed 

in the Nev York Dook Conditions." ftaSr • Semts^yr. ^t^iiTattA 

Coapany anA Wgrfelk and Vestem Railway Ccr.aanv and ̂ rQUherhaed 

Bf Railvay Airline and SteBffShip Clerks. Freight Mandlerw. -CxprBga 
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i Station gEPlgystr?. J îy 17, 1994 cLaRoceo), and Korff̂ iv nmirhrrn 
corp. — ggntrfil - KcrfQik ^ Yâ fam »v. ^mr t̂rn ir>- a 
Z.C.C. 2d at i087>a'a. 

The Organisation's proposed Zapleaenting Agreeaent exoaeda the 

be.nefits described in the Hew York Deck Conditions. Therefore, i t 

cannot be lapesed by a Keutral sittlT.,g under Article 1, Section 4. 

However, while the Carrier ves vithin Ite rights to vithdrsw i t * 

earlier proposed Zapleaenting Agreeaente when this aatter proceeded 

to Arbitration, given the particular facts ana elrcuastaneee that 

lad to this arbitration, there are atron̂ r and obvioue ar^enta 

vhieh I support for it to reconsider that decision. such a 

recoaaendation by a Section 4 rafaree does not break new ground. 

Por exa&ple, u s ConsoUtfated R a i l ComnrBtinn mnA Tr|^ern»t.ien,] 

gmhprhggd ef noiUnaXara. Tron tî ir> y^^ndera. y;agiratn,-»̂ ,, 

rprggra ind Hglpfn, April s, 1994 (Karx). 

The Questiena at lasua are reeolved by the findings and 

opinion in tha body cf thia Award. 
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Ar^RITRATION AWARD 

Norfolk and Western Railway Company 

Interstate Railroad Company 

Southerr Railway Company 

and 

Trainmen and Conductors Represented By 

The United Transportation Union 

OPINION 

I. JURISDICTION 

This dispute between railroads and their employees is another 

round of en old Tight fought on the same battlefield. Each side 

has had enough victories to encot-rage it to per sis* in the contest. 

Neither side seems to want to change either its strategy or tactics, 

and neutrals, like arbitrators and judges, have not seemed to be 

able to make a decision to put the issue to rest. The decision 

here is not likely to do more. 
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I . Issue 

At issue is the right of railroad employees represented by 

their labor organization, the United Transportatk}n Union (Union) 

ir. this case, to say to their employer railroad(s). the Norfolk 

and Western Railway Company (N t W), Interstate Railroad Company 

(Interstate) and Southern RailroiJ Company (Southern) (Carrier or 

Carriers), after consolidation authorized by the Interstate Commerce 

Commission J C C or Commission), with labor protective conditions 

that, if pay, rules, wô -king conditions, etc., in an existing 

collective bargaining agreement would be changed as a result of 

changes made by the Carrier authorized by the consolidation, 

such pay, rules, worthing conditions, etc.. can be changed only 

by further collective bargaining under the provisions of the 

Railway Labor Act (RLA), and not under the arbitration pro­

visions of the labor prctective conditions specified by the ICC 

in the event the parties are not able to make an agreement to 

implement the consolidation. 

There is respectable judicial and arbitral authority to support 

the Union's position that the RLA controls. 

There is respectable judicial and arbitral authority to support 

the Carriers' position that the arbitration provisions control. 

ICC Conditions 

The dispute on this point seems to flow not from any challenge 
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of the right of the ICC to specify labor protective conditions 
upon authorizing a railroad consolidation (or exempting it from 
rogi:!ation), but from the kind of such cotiditions specified. 

Despite a record of proceedings approaching those in hotly 
contested cases appeeled to a U. S. Court of Appeals.i^ it is 
not clear why the ICC persists in specifying labor protective 
conditions that perpetuate the problem. 

a. Section 2 Conditions 

On the one hand, the Commission regularly specifies thA 
following condition in labor protective conditions: 

The rates of pay, rules, working conditions 
and ali collective bargaining and other rights, 
privileges and benefits (including continuation 
of pension rights and benefits) of railroads' 
employees under applicable laws and/or 
existing collective bargaining agreements or 
otherwise shall be preserved unless changed 
by future collective tiargaining agreements 
or applicable statutes. 

• / Including pre-hearing briefs, transcript r;ist-h».rr!ng briefs, 
countless references to court and arbitraxors' decisions and 
many other exhibits. 
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Typicai 'y, the ICC specifies this condition in Article I. Section 

2 (Section 2) of its protective conditions, like the Mendocino 

Coast conditions applicable here. i^ 

The clear impiicatton of this condition is that the essence of 

an existing collective bargaining agreement (pay, rules, working 

conditions, pension rights, e t c . ) . if not the agreement itself, con­

tinues after consolidation ("shall be preserved") unless changed by 

"future collective bargaining agreements". This latter phrase has 

two important implications: c.ny new agreement must be c -fertnt 

from the existing ?greement and it has to be t>argained for — 

which by definition means agreement or resort to authorized 

statutory actions to breaK the deadlock. 

Labor (or employee) protective conditions now authorized in 
the Interstate Commerce Act, resulting from railroad meryar, 
consolidation, acquisition (including trackage r ights) , etc. 
("consolidations'-,, da'e back, at least, to The Washirgton 
Job Protection Agreement of 1936. In the present dispute, 
the ICC adopted the "Mendocino" conditions (Vlendoci-.; 
Coast Ry. — Lease and Operate - - California Western R . R . , 
354 ICC 732 (1978). modified. 360 ICC 653. (19801. aff 'd." 
sub nom. Railway Executives' Ass 'n . v. United States, 
675 F.2nd.12M8 (D. C . C i r . 1982), and Norfolk and Western 
Ry . - - Trackage Rights — Burlington Northern, I n c . , 
354 ICC 6»5 ( 1978), modified sub nom. Mendocino Coast 
Ry . — L<«ase and Operate — Califorma "Western R . R . , 360 
ICC 653 ( 1980), aff'd. sub nom. Railway Labor Executives' 
Ass'n V. United States, 675T72nd '.248 (D. C . C i r . ( 1982)). 
"New York Dock" conditions are also specified by the ICC for 
similar authorized changes. They are virtually the same as 
the Mendocino conditions. There have been — and there 
presentiy are — a number of differently named conditions all 
having the same purpose of specifying protection of railroad 
employees adversely affected by consolidations. The kind or 
adequacy of labor protective conditions in the present dispute 
are not in issue. 
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Thus, Section 2 applicable here in thc Mendocino conditions 
provides substantial leverage for the Union arguing that certain 
changes desired by the CsTiers under its ICC authorization 
(exemption) cannot be made unless both parties agree to thc 
changes.*/ 

b. Section a Conditions 

As the Union draws comfort in this dispute from Section 2, 

thc Carriers emphasize that Article 1, Section H \Scction 4). of 

the Mendocino conditions controls. 

The parties have agreed on all provisions except one. The 
27 fainmen on thc Interstate Railroad who are being 
consoiidated into the N 6 W and Southern coal rail opera­
tions at coal sources in Southwest Virginia object to working 
under the N e w schedule of agreements (collective 
bargaining agreement or contract) and prefer to continue 
working under their own contract. In the alternative, 
thc Interstate employees are willing to work under the 
Southern contract. According to the Interstate employees, 
working under the N fc W contract would — or probably 
wouid — require a change in home hast with associated 
problems of moving families from Andover, Virginia to 
Norton, Virginia, about a 45-minute drive in these 
mountainous, narrow, coal traffic roads. That th s is a 
relatively small railroad has no bearing on the intensity 
with which each party has »rgued its case. The issue 
being the same as in much larger consolidations, each side 
has brought out its heavy kcgal artillary to argue the case. 
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This section provides in pertinent part that where the 

Carr iers contemplate an authorized transaction which 

will result in a dismissal or displacement 
of employees or rearrangement of forces 

negotiations for the purpose of reaching an implementing agreement 

are required. If, at the end of a 20-day period the parties fail 

lo agree, negotiations are to terminate ''nd either part, to thc 

oispute may submit the dispute for adjustment, in accordance with 

designated procedures, including designation of a neutral referee 

whose decision "shall be final, binding, and conclusive". '^ 

The clear implication of this Section 4 condition is that a 

"transaction", such as "lere contemplated, of at least rearranging 

forces,—''was envisaged by the ICC when it granted the Carr iers 

The Carr iers, here, invoked this authority by petition to the 
National Mediation Board. The Union opposed the petition. 
Such Board appointed this arbitrator to help resolve the 
dispute. At the arbitration hearing, the Union agreed with 
the Carr iers to proceed on the t>asis of a Tr i Partite Arbitration 
Panel but beid to its position that this panel had no authority 
to decide the question of applicability of contract. 

The Carr iers cctemplate consolidating Interstate employees 
into the N fc W Pocahontas Division. Although In tersutc 
employees will have certain priority rights to work they performed 
before the consolidation and certain "equity" when the work is 
performed by N £ W employees, seniority rosters will be 
integrated and assignments can vary off the property before 
the consolidation. 
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the authority (exemption) to consolidate and it anticipated inability 

of the parties to negotiate an agreement to implement such trans­

action or changes from past operations-' by prescribing an 

arbitration procedure to resolve thc dispute. 

Under the logic of this condition, it is almost inconceivable 

the Commission would not h a \ * known that pay, rules, working 

conditions, e tc . , under an existing contr:ict. would not be affected 

by the transaction. T h u s , thc Commission intended to give priority 

to its statutory base for authorizing the consolidation with pro­

tective conditions, iiamely, the Interstate Commerce Act, over 

anything in conflict under the Railway Labor Act. 

c . Section 2 and Section 4 Impasse 
Not Resolved by ICC 

Such long-time apparent, sharp inconsistency existing in its 

labor protective condition between Section 2 and Section 4, it 

wouM seem the Commission would have cleared up the matter one 

way or the other. It has not. 

Whether the Commission is skittish about taking a firm position 

c r a question Which involves administration of a statute ( R L A ) , 

* / 
Considering, among other things, that the purpose of the 
request to consolidate was to take advantage of the k>est grades 
of the respective railroads and to otherwise make the operation 
less costly and more efficient. 
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over which it has no responsibility, may only be speculated. It 

mey even be that the Commission has been inattentive to the 

discrepancy 

Thc Commission may even have decided to defer to thc courts 

the question of the applicabilit/ of the RLA. upon consolidation, 

in view of the substantial litigation and conflicting decisions on 

this and related points. 

A summary of the development of labor protective conditions 
by arbitrator Zumas drawing on analyses by other 
arbitrators — is a basis for this speculation, l r The Matter 
of Arbitration Between Norfolk and Western Railway Company and 
Illinois terminal Raiiroaa Company v. Brotherhood of Locomotive" 
E.ngineers and Urited Transportation Union, decided February 1, 
^982. Also, see, decision by arbitrator Seidenberg in The Matter 
of Arbitration Between Baltimore and Ohio R . R . Company, 
Newburgh and South Shore R.tV.Y. Coal and Brotherhood of 
Maintenance of Way Employees and United Steel Workers oT 
America, decided August 31, 1983. 

In the Seidenberg award, the arbitrator reports that Section 
2 of the New York Dock Conditions was newly added to the 
varied set of such conditions developed by the Commission since 
the Washington Job Protection Agreement of 1936. The New 
York Dock Conditions were prescribed by :he Setretary of 
Labor (not thc ICC) for those agreements whereby carriers 
discontinue their inter-city rail passenger service which was 
assumed by AMTRAK. The dissimilarity is apparent between 
such change in railroad operations and the instant case 
involving like operations in the same area and affecting 
only 27 employees. 
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Whatever thc reason the Commission has not reconciled Sections 

2 and 4, the question has come around again in this proceeding: 

Does this arbitration panel have jurisdiction to consider the content 

of an implementing agreement where an existing contract would be 

changed and, if so, what shall be the contents of that implementing 

agreement? 

3. Arguments 

The Carr iers are the moving party. They argue that: 

(a) It would be inappropriate for the arbitration 
panel to decide the jurisdictional question 
because Section 4 provides required authority 
to fashion an implementing agreement without 
need to regard the "extrinsic" qu*5tion on 
jurisdiction, leaving the disappointed oarty to 
take appropriate appeal to court. 

(b) In thc event the arbitration panti considers 
the jurisdiction question posed by the U T U , 
the Union's argument is defective because a 
tentative implementing agreement was reached 
by the parties on April 17. 1985, in t>argaining 
under applicable Mendocino conditions, not 
under the R L A , which is not required. Also, 
the Carr ie rs argue that i recent decision by 
the Court of Appeals for the District of 
Coiumbia Circuit , on which the Union heavily 
relics, actually supports the Carr iers ' position 
because, implicit in the remand of the case to 
the ICC to make ceru in findings of "necessity", 
was thc conclusion that thc Commission had thc 
authority to decide as it had. but that it had 
not satisfied certain preconditions. The 
Carr iers urge reliance on an earlier decision 
in the Eighth Circuit Court of Appeals which 
is said to be more on point on the jurisdiction 
question. 
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(c) The Carr iers were not precluded from going 
forward with preferred changes under Section 
4 of Mendocino because of the Commission's 
fir ding on April 3. 1985 in the underlying 
case in this proceeding that "(njo evidence 
has been presented to demonstrate that 
involved railroads intend to abrogate the 
contractual or statutory rights of employees". 
According to thc Carr iers , alt this finding 
suggests is that allegations of a conflict 
between employees' RLA rights and a carriers' 
plans to effectuate an ICC authorized trans­
action are not to be resolved in an administrative 
proceeding in which thc ICC passes upon the 
applicabiiity or inanolicability of a blanket 
Section 10505 exemption. 

Thc Union argues that: 

(a) Section 2 of Mendocino precludes this 
arbitration panel deciding that Interstate 
railroad employees must operate under the 
N fc W contract, relying in this conclusion 
on a series of supporting awards t:y 
arbitrators and that contrary awards by 
arbitrators have been eviscerated by the 
recent decision of the Court of Appeals for 
the District of Columbia Circuit . 

(b) In any event, the ICC notice of April 3, 1985, 
concerning the absence of Carrier information 
on iniention to abrogate contractual or 
statutory rights of employees shows that the 
Commission did not intend that there be an 
exemption from the requirements of the 
iJsilwav Labor Act with respect to changes 
of pay, rules and working conditions. 
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4. Arbitration and Court Decisions 

Arbitrators' decisions have not been dispositrve of the Section 

2, Section 4 impasse.-^ 

Decisions u , experienced and respectable arbitrators Zumas 

and Seidenberg, supra, do not settle thc matter. Each arbitrator 

decided against jurisdiction tMsed on Section 2 but proceeded to 

require changes uch as merging seniority rosters as part of an 

implementing agreement. Seniority rights being arguably the 

most important contract right for an employee, it is difficult to 

see a basis for deciding a Section 4 question in view of thc 

arbitrator's decision on Section 2. 

A more recent decision by arbitrator (judge) Brown on which 

the Carr iers rely also cannot be accepted as new rak^n'ing on the 

Section 2. Sec^'on 4 controversy. That arbitrator accepted jur is­

diction on the strength of Section 4. adopting the argument that 

th'.; ICC had plunary and exclusive authority in the field. In The 

Matter of Arbitration Between Union Pacific Railroad Company and 

Jnited Transportation Union, decided January 198^. The difficulty 

with that dKision is that, subsequently, the Court of Appeals for 

the District of Columbia Cirruit , with respec. to the same underlying 

The parties ci'.ed a number of arbitration awards on point. 
The majorit/ of awards cited favor thc Union's position - -
but not overwhelmingly. The arbitration decision? reported 
are typical of the findings. 
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consolidation, decided, in a split panel, that the Commission had 

completely failed to justify the necessity for waiving the Railway 

Labor Act respecting crew selection, following certain trackage 

rights granted to other railroad? affected by such consolidation, and the 

court remanded the dispute to the Commission to consider whethtr it 

was necessary to waive the RLA to effectuate the transactions 

at issue in that consolidation. Brotherhood of Locomotive Engines-s 

V. I C C . 761 F.2d 714 (D. C . C i r . 1985). modified — F.2d — 

(July 12. 1985), referred to hereinafter as " B L E " . - ^ 

The Carr iers here urge adopting the decisicn of the Court of 
Appeal.s in the case of Brotherhood of Locomotive Engineers v-
Chicago and North Western Railway Company, 314 r723 424 
(eth C i r . ; Cert , denied 375 J S 819 ( 1963). In that case, 
the action .̂ las b> the railroad against the union for a judgment 
declaring rights of the parties with respect to procedures to 
be followed in adjusting seniority rights of employees affected 
by consolidation of railroad yards. The Court of Appeals 
affirmed the District Court (202 F.Supp.277) that statutory 
authority conferred upon the Interstate Commerce Commission 
to approve and faci'itate merger of carriers includes power 
to authorize c h c . ^ e s in working conditions necessary to 
effectuate such mergers and the Commission acted within its 
jurisdiction in providing for adjustment of labor disputes 
arising out'of the approved merger. The Court of Appeals 
noted that, under the Railway Labor Act in a major dispute, 
employees cannot be compelled to accept or arbitrate as 
to new working rules or conditions, 45 U . S . C . A . 1151 et 
s e q . , but that, as a result of the authorized merger in 
that case, the railroads and unions were relieved from require­
ments of the RLA by the Commission's authority under the 
Interstate Commerce Act concerning merger of carr iers . 
Interstate Commerce Act 55 (2 ) (b) , (c ) (4 ) . 
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As modified, the Court vacated the Commission's 1983 

orders and remanded the case to thc Commission. Supporting 

such decision, thc Court said: 

Thc Commission is not empowered to rely 
mechanically on its approval of the under-
tying transaction as justification for thc 
denial of a statutory right. On remand, 
to exercise its exemption authority, the 
Commission must explain why termination 
of the asserted right to participate in crew 
selection is necessary to effectuate the pro-
coi.ipctitive purpose of thc grant of trackage 
rights or some other purpose sufficiently 
rci'atcd to the transaction. Until such a 
finding of necesuity is made, thc provisions 
of the Railway Labor Act and the Interstate 
Commerce Act remain in force. 

5. Arbitration Panel Has Jurisdiction 
To Order Implementing Agreement 

Whatever arguments remain on the merits of the split decision 

in the BLE case, it can no longer be argued sensibly that, simply 

because thc ICC has authority to impose protective conditions in 

railroad consolidations. RLA rights may t>e disregarded. But 

that is not to argue that the BLE decision puts the RLA back in 

the stream of things in consotidationi of the kind in issue. The 

majority cf the BLE court — with a very strong dissent — remanded 

the case to the ICC to make findings it had not prevmusly made 

with reaped to RLA rights. Thc majority decision, therefore — 

as well as thc minority decision — may t>e taken for thc conclusion 
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that the ICC can take ail necessary action to authorize a 

consolidation, including labor protective conditions and procedures 

to resolve disputes on implementing agreeme .its. including arbi­

tration without deference to RLA coliectivc bargaining rights. The 

oniy imperative is that the ICC make required findings, not that 

it is not authorized to make them. 

As it can be accepted that the ICC has authority, i .e . . 

jurisdiction, to effectively nake a package dMi on consolidations. 

latTor protective conditions and procedures to resolve disputes on 

implementing agreements — based on both the Eighth C i rc j i t 

and 0 . C . Circuit opinions — there is no logical reason not o 

accept that an arbitration panel, authorized under the ICC 

consolidation action, would not have jurisdiction to order changes 

to meet the purposes and objectives of the consolidation. 

On such reasoning, this panel has jurisdiction to take Section 

'4 action in this case. 

Such conclusion does not close the door in favor of the 

Carr iers . 

The Union'argues, with some persuasion, that, by not 

presenting their RLA arguments to the Commission, th" Carriers 

did not argue their case at the time and place to have accomplished 

their objectives. 

It is most troublesome that, at the time the Railway l^bor 

Executives' Association ( R L E A ) . on behalf of employees in this 
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dispute, argued RLA rights to thc ICC, the Commission not only 

commented that "[n]o evidence has been presented to demonstrate 

that the involved railroads intend to abrogate the contractual or 

statutory rights of employee" (ICC Notice. Finance Docket No. 

30582 (Sub No. 1). April 3. 1985), but added in the same notice 

that, although exemptions under 49 U . S . C . 10505. do not operate to 

relieve carriers of applicable laws and agreements relative to 

labor relations 

This proceeding is not the appropriate 
forum to resolve thc issue of whether 
applicable laws and lat>or agreements 
require the railroads to obtain the consent 
of employees hefore making employment 
chanr^i under «ii,r!er the exempted 
cotiiract to operate or the trackage rights. 

If the Commission meant that the appropriate forum was an 

arbitration panel, as here, the Commission was ducking its clear 

responsibility to complete the package to satisfy its statutory 

responsibilities. 

If the Commission meant that the appropriate forum was the 

courts, it was ducking the same responsibilities. 

If the Commission meant to leave the parties to their RLA 

rights, it was ducking the same responsibilities. 

Actually, it seems that the Commission was just ducking. 

There is no need or reason for this arbitration panel to duck. 
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The ICC ha'i jurisdiction to complete the action; thus, thc 

panel nas jurisdiction to complete the action. 

An implementing agreement will be ordered. 

II. IMPLEMENTING AGREEMENT 

No responsible court would ultimately refuse to order an 
implementing agreement under thc disputes settling proviskjns of 
Section 4. Only the 27 trainmen off the Interstate Railroad who 
did not ratify the tentative agreement of April 17, 1985, arc 
holding out on working under thc N fc W contract. All the other 
untons in this case have accepted thc same or similar agreement, 
inciuding organizattons representing firemen, engineers, clerks 
and maintenance of way employees. 

Labor protective conditions arc in place. 

There is no legal, public policy, or common sense reason not 

to decide at this level of proceedings what will eventually be 

decided, i.e., an implementing agreement to accomplish the purposes 

of an authorized consolidation. 

Thc proposed joint operation of the Interstate Railroad 
properties, which are located in the coal fields of Southwestern 
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Virginia, fallowing a consolidation in 1982 of N fc W, Southern 

and their respective subsidiaries, including Interstate, under the 

control of Norfolk Southern Corporation, is intended to take 

advantage of better grades and operating routes for traffic moving 

from Interstate origins to points on thc N fc W and Southern 

and to achieve certain economies and efficiencies in interstate 

operations. 

Among changes proposed by the Carriers to realize thc ad ­

vantages of such joint operation are consolidrting thc seniority 

rosters of Interstate train and engine service employees with 

those of N fc W Pocahontas Division train and engine service 

employees. At present. Interstate crews do not work on N fc W 

lines or vice versa. Upon consolidation. Interstate crews will 

operate off the Interstate territory. They would work shifters in 

the area that can work both Interstate and N £ W mines. 

According t'j T . E . Gurlcy, General Manager, Eastern Region, 

N fc W Railroacs, who testified at the arbitration hearing, in future 

operations, it is not contemplated that Interstate crews will be 

operated separately from the crews of the N fc W. Rather, it is 

contemplated that thc crews will be combined on shifters in the 

Norton and Andbver, Virginia area, based on their seniority 

on both N fc W and Interstate. If the Interstate trainmen did 

not operate under the N t W contract but, rather, operated under 

their present Interstate contract, important contract ,*roblems 

would develop, including observance of thc Hours of Service 

law; different reporting locations for crews operating thc same 
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territory; differences of toul hours worked each week (referred 

to as "gouging"); differences on opportunities to bid for and 

displace a junior employee on a job preferred by a senk>r employee; 

and different operation of extra boards. If, however, the N fc W 

contract were applicable (for the 27 Interstate trainmen and tha 

existing 816 N fc W trainmen), employees, inciuding present 

Interstate employees, would be able to draw assignments through­

out the territory (which is considerably larger than the territory 

presently operated by Interstate employees). Differences between 

thc N fc W and Interstate contracts, such as deadheading, filling 

vacancies, meal times, seiect.on of vacation times and arbitraries, 

which wouid create friction as t>etween N fc W and Interstate 

crews working the same territciry if thc employees worked under 

different contracts, would be eiimineted. Also, Interstate 

employees would enjoy the higher basic rate of pay presently 

applicable in the N fc W contract. 

According to A . Smith, General Chairman for the trainman 

and conductors on both the Interstate and Southern railroads, 

the Union offered to work under thc Southern agreement, which 

would accomplish exactly what thc Carr iers intend under the 

proposed implementing agraement, including the N fc W conttact. 

According to this official, there would not be, for instance, a 

provision for gouging or a provision that a senior brakeman cot:ld 

displace a junk>r brakeman. There would k>c a deadhead rule 

and extra boards would not be different. And there would t}c 

no difference in meal allowances or in bidding for vacant positions. 

Moreover, thc in tersutc employees would get a raise under either 

the Southern or N fc W agreement. 
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Further , to thc question asked by counsei for the Union: 

"With thc Southern Agreement being applicable, could the employees 

of the Interstate be required to report to Norton?" The answer 

was: "Yes . s i r . " (Transcript, page 100). 

On close questioning why the trainmen on thc interstate 

resisted accepting thc tentative implementing agreement reached 

by the parties on April 17. 1985, the Union representative testified 

that the Interstate employees had worked previously with thc 

Southern agreement and were more comfortable with it, t>ut th>Jt 

their major concern was the possibility of having to move from 

their home area in Andover. Virginia to another point on the 

consolidated operation, with all of the adverse implicaltons for 

families involved in such move. 

In negotiations leading to the tentative implementing agreement, 

upon the insistence of Union negotiators, a seniority provision was 

agreed to in order to keep a fair balance between bidding rights 

of the relatively small number of trainmen off the Interstate as 

compared to those rights of about 816 trainmen off the N fc W. 

If, as thc Union now accepts. Interstate trainmen might be 

required to mo^e their home base under the Southern contract 

(which is acceptable to the union), and there is no substantial 

reason not to accept the N fc W confact o ' the other differences 

between the two contracts, there is no reasonable basis to reject 

the tentative implementing agreement of April 17. 1985. Recognizing, 

again, that labor protective conditions are in place and that. 
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on its face, provisions in the N fc W contract may actually be 
favorable to the Interstate cinployees, the tentative implementing 
agreement of April 17, 1f8S is fair, equitable and reasonable and 
will effectuete the purposes and objectives of the transactkin 
exempted by the Interstate Commerce Commission when it authorized 
the consoiidstion underlying the proposed joint operation of Inter­
state properties. 

AWARD 

This arbitration panel hes jurisdiction to con­

sider an implcirtnting agreement unaer Article I, 

Scctk>n 4 of the Mendocino Coast latx>r protective 

conditions. 

Thc Carriers arc authorized to put into effect 
the tentative implementing agreement of thc 
»)erties, dated April 17, 19S5. 

Dated: 

_. ... -werl ^ , 
Employee Member ^ 

Dated: d-j?^, /O / f R T 
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Dissent of Employee Member to Award in Penance Docket 30582 (Sub. No. 1) 

I cannot agree with the Award in this matter not only because it is 

contrary to the great weight of arbitral precedent and legal authority in 

ey view, but also because of its cavalier treataent of the facts. 

It assumes the April 17. 1985 document was a "tentative Implementing agreement" 

throughout Its analysis when the record shows the matter of contract 

applicability was never settled. The Union parties .erely agreed tc submit 

the document to the membership as the carriers' last offer. Although the 

Award notes in footnote at page 5 that the parties agreed to all provisions 

of an implementing agreement "except one" (contract applicability), it 

treats the April 17. 1985 document in toto as an agreement In the remainder 

of its analysis. 

Movt importantly, the Award purports to resolve collective bargaining 

issues that the carrier witness franlily admitted were not raised between 

the parties concerning the differences In the contracts at Issue. Nothing 

could more clearly Indicate this Boird's usurpation of authority delegated 

by the Congress to the parties und*r the Railway Labor Act. 

Finally, the Award's language itself Indicates the the Board has acted 

far beyond the scope of its jurisdiction. The Board notes at page 7 that 

the ICC has not resolved over the years what the Board perceives as the 

inconsistency between Article I. Section 2 and Article I Sectio^ 4. 

Moreover. It Is beyond cavil that unless the ICC justifies in Its order 

that the Railway Labo- Act be negated in a spicl'ic transaction, the 

requirements of that act regarding changes in contracts stand. This was 

noted by the Board in its citation to BLE v. ICC. "61 F.2d 714 (O.C. Cir. 

1985) at pages 12 and 13. The Board then blithely ignored the ICC's 
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specific OTjer concerning Railway Labor Act rights cited at page 15. and 

after finding the ICC "ducked" the issue, decided it nonethe'e«$ had 

authority to change the contract on the property. This Board has no more 

authority than the ICC; and where the ICC has "ducked" this issue 

specifically, this Board may not resurrect it without acting outside the 

scope of Its jurisdiction. B^ v. ICC, supra. 

L. W. Swert, Vice President 

United Transportation Union 

Employee Member 
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N'w/ss/cc ar.d BRS ?aqe : 

I . INTRODUCTION 

On Marc.n 19. 1982, zhe I.-.terstate Conuaerce Ccrjr.issicr. (ICC; 

apprcved t.'-.e NorfoDc Sout.'iern Corporation's application t = 

acq"Jire t.'̂e Norfolk and western Railway Cor.pa.-.y (TW) , t.̂ e 

Sout.̂ .ern Railway Company (SR) and their affiliated and/cr 

subsidiar"/ riilroad enterprises. Norfalk Seur^.err c^rrsrs':ic--

Contrsl->^erfolk and Wesrerr Pailwav. Co. and Soiithem t?ail-av, 

T.D. :ic. 29430 (Sub-Mc. 1), 366 I.C.C. 172 (1982K ;.̂ a die 

and does ewn all Central of 'Jeorgia Railroad Conpany (°CC) szzz.:. 

Tc ccr.per.sate and protect enplryees affected by t^ia serger, -.r.e 

ICC isccsc'l t.'ne enployee r.ar^er protection conditions set tzz'.r. 

m .-lew '.rrk Ooc,". :^.eilvav-C = r.-r3l-jros<l-^n iss-er- '.IZT.Z. 

"•er-iral . :60 I.C.C. 50, 34-90 (1979); ?ifirr.ec:, "^v -T- ~cr -

•Railway v. •'"itad Stztds. 509 .- .Id 83 (2nv-* C i r . 15T9) ("Mev /cr;: 

DocJc Conditions") on tha Norfoi/c Southem Corporatisn ;MSi , zr.e 

NW ar.d t.̂ .e SR pursuant to t.*:c rslevant enabling statute. .;9 

55 11343, 11347; 366 I . C . C . 173. 229-231 (1982). * 

i^cu;;.^ Section 4 of t.'-.e New York Dock Conditions 

ccntecplates ••tjudication rsy a single arb i t ra tor , the part ies 

i=r28d to e s t a i l i s h :.-.ii t r i t a r t i t e Arbitrat ion Coraittae t = 

i ec ica -.-.is d isputa . - The Arbi tr i t ion Committee was foraed under 

Sectirn 4 -it.'^cut prejudice tc the Organisation's position that 

t>.i5! Caz.-:ittae lacks jur isdict ion over t h i s case. 

- sections pertinent to thi case appear in Art i c l e I of the 
New Yor.k lock Conditions. Thus, tha Coaaittee w i l l , only c . te the 
part icular section number. 
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T.he Ccr.= ittee received pre-.nearir.q suCtiss i = .-.s frcr. Set.-, 

parties and i t entertai.-.ed extensive oral argur.ent durir.g t.-.e 

Octsber 11, 1988 hearing. T.'-.e parties elected to f i l e post-

hearing briefs which the Neutral Member received on or before 

Oecenoer 7, 1968. At the Neutral .Member's request, the parties 

waived the thirty-day tiae l i a i t a t i o n , set forth m Section 

4(a)(3) of the New York Dock Cond.-tions, for issuing this 

decision. 

I I . BACKGROUND AND SUMMARY OF THE FACTS 

The NW operates a signal repair shop at Roanoke, Virginia. 

SR and CG employees perform shop signal repairs for their 

respective railroads at a shop located m East Point, Georgia. 

While SR and CG workers perform signal repairs under a cosunon 

roof, the East Point shop i s not a coordinated f a c i l - t y . SR 

signalmen (currently four) repair SR signal devices and are 

govemed by the SR Schedule Signalmen's Agreement while a cc 

Relay Repairman (presently one position) performs repairs cn CZ 

signal aechanisus under the CG Signalmen's Agreement. 

On April 13, 1988, the Carriers notified the Organization cf 

their "...plen to coordinete tlie work performed by Central of 

Georgia and Southern Railway signal employees in the East Point. 

Ceorgie Signal Relay Repair Shopa into the Norfolk and Western 

Signal Relay Repair Shop at Roanoke, Virginia." Thc Carriers 

estimated that the coordination would result in the elimination 

of two Signalaen positions. The Carriers w i l l reap substantial 

savings and econoaic efficiencies by having a l l HW, j i . and CG 

signal shop repair work performed at Roanoke. Besides the 
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eccnocirs of scale associated -irh the ccorimatisn, t.-.e Cd— e-

wiU r.aKa r:cre rroduct.ve use c: the :v s Roanoke shop . ^^r ^ ^ 

such newer than zr.e last Point f a c i - t y and has arple caperitv t = 

absorb the influx of SR and CG shop signal repair wer, 

parties stipulated t.h«t t.>,e planned coordi.-.atio as -zz 

expressly stated m t.he Carriers' applicat.on to the ICC in t.-.e 

1982 control case. 

The parties held three days of face-to-face negotiations.^ 

They net on May 25-26, 1988 and June 30, 1988. At the i n i t i a l 

conference, the Carriers proposed an Implementi.ng Agreenent vnio.-

aereiy affirmed that the New York Dock Conditions would apply t: 

employees dismissed or displaced due tc the coordi.iation. Iit.-.er 

shortly bef.ore or at the June 30, 1988 meeting, the Carriers 

embellished their prior proposal by giving East Point vcrkers i -

opportunity to follow their work to Roanoke; permitting thcs; 

employees who transferred to Roanoke to retain their SR or CC 

seniority; providing that the seniority dates of CG or SR workers 

who go to Roanoke be dovetailed into the NW Eastern Recic-

Signalaen's seniority roster; and promulgated a "prior rig.-.ts' 

process for f i l l i n g subsequent vacancies at the coordinate: 

facility. Uncer the Carriers' prior rights proposal, subsequent 

vacancies on any Roanoke position occupied by a worker, who ha: 

transferred fron the SR or thc CG, would be advertised across th 

^ The Organization conducted negotiations with the Carriers bu 
reser-zed the right to later raise i t s jurisdictional contention 
In Its April 27, 1988 letters replying to the Carriers' April 13 
1988 notices, the Organization asserted that Section 4 of the Ne 
York Dock Conditions was inapplicable to the transfer of she 
signal repair work. 
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NS systea. Employees froa the vacatinc mcumoent's ser.icritv 

d i s t r i c t wculd held a preferential right te the vacancy. r-.e 

process would apply to each successive vacancy but a p c s i t i c -

would lose i t s "prior rights" status if no eapleyee. frc-. t..-.e 

mcurjient's seniority d i s t r i c t bid on and f i l l e d the vacancy. 

Prior te the June 30, 1588 conference, the Organi:atic-

proffered a proposed implementing agreement which not onlv 

incorporated the New York Dock Corditions but also centamei 

terms covering a plethora of other subjects. The organization's 

pToposed implementing agreement included terr.s which would grant 

signal workers pecuniary benefits in excess of these prescribed 

in the New York Dock Conditions; preserve thc applicability cf 

SR, NW and CG scope rules to signal repair work perfomed at the 

Rcanoke Shop (presumably based on the property where the wcr.< 

originated);-^ provide that CG and SR employees who r.ove t = 

Roanoke would continut to work under their present CG or SR 

schedule Agreements; prohibit t.he Carriers from contracting out 

any work covered by the scope of any one of the three schedule 

agree-«aents; force thc parties to negotiate a contract to c l a r i f y 

the implementing agreement before the carriers place the 

^ Nonetheless, thT Organization acknowledged that CG and SR 
signal repair work w i l l be commingled with similar NW work at the 
cocrdinated f a c i l i t y . [TR 66, 81, 124] Consequently, the 
coordination w i l l render i t impossible to preserve t.hese separate 
scope ni l e s . The Organization further conceded that a Section 4 
ars'tration panel could write an implementing agreeaent which 
allows work to cross scope rule boundaries but t.he concession 
Should not be construed a s \ relinquishment of the ^^^anization s 
r'Pht to raise (m court) i t s fundamental argument that ICC s 

York Dock conditions cannot abrcgate. change, amend or delete 
any collective bargaining provision or any collective bargaining 
right. [TR 50, 90-91] 
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coordination inte effect: automatically certify that a l l R=an=<e 

signal shop workers are affected by the coordination a.nd entit.ed 

to New York Deck benefits;-* i-pose certain notice rec-jire-ents cr. 

the ca r r i e r s ; vast emplcyees with benefits under other protective 

arrangeaents in l i , u of New York Dock entitlenerts; a.nd 

peraanently allocate cocrdinated shop positions to the .vw, sR and 

CC. The Organization also attached a Memorandum of Agree.-nent tc 

i t s proposal granting signal enployees the exclusive right to 

perform a l l signal case wiring and/or fi t t i n g work although the 

organization contends that current NW, SR and CG scope rules 

aiready cover such wnrk. However, t.he Organization raised the 

signal case wiring issue for two reasons. F i r s t , two Public L̂ w 

Boards adjudged t.hat the NW's and SR's purchase of pre-wired 

signal cases did not violate the NW and SR scope rules. [See 

Public Law Board No. 2044. Award No. 4 (Van Wart) and Public law 

Board No. 3244, Award No. 23 (Schienaan) ] . Second, the 

Crganization successfully tied a similar Memorandum of Agreeaent 

At .the arcitration hearing, the Organization explained"that i t 
did not intend to automatically certify a l l NW, cc and SR signal 
shop workers. Instead, the Organization wanted assurances fron 
the Carriers that, i f tney were detrimentally affected now or m 
the future, Roanoke signal shop workers would have access to New 
York Dock benefits and any additional benefits contained in the 
laplementing agreement. [TR 145-14'6] However, Section 2(a) of 
the Organization's proposed implementing agreement states that 
a l l named employees " . . . w i l l be considered as adversely affected 
as a result of the implementatir^n of the provisions of this 
Mccorandua of Agreement...." The clear and unaabiguous Section 
2(a) language would establish an absolute presumption that a l l 
workers at Roanoke and East Point (even those who decline to 
follow t h e i r wcrk) are adversely affected by the coordination. 
Nevertheless, the controversy is aoot because the Organization 
realizes that only eaployees who are actually and adversely 
affected by the coordination are entitled to benefits. 
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to an Apri l 14, 1987 New York Dock implementing acreeaer.t 

negotiated (not arcitrated) with csx Transportation, inc. 

While there is a factual conf l i c t over whether cr net 

Carriers bargained m good faith, the parties concur that t 

each deened the other's proposed lapleaent.ng agreer.en: 

unacceptable. Thereafter, the Carr iers mvcked interes: 

arbitration pursuant to Section 4 of the .Wew York Dec 

Conditions. The Carriers withdrew the ir seccnd propose: 

is.plementing agreement and now ask this Committee tc adopt z: 

implementing agreenent which is substantial ly s i a i l a r to i t : 

original proposal. The Carriers ' th ird proposal would perr.i-

East Point employees to bid on whatever new positions the N" 

established at Roanoke as a result of the coordination. ( I f th 

coordination w i l l resu l t in the elimination of two posit ions, th 

carr iers w i l l only be creating three new positions at ?.car\oke. 

I f SR and CG employees at East Point transfer to Roanoke, thei 

seniority would be dovetailed into the appropriate NW senior it 

roster. The Car.-iers' third proposal does not contain tr 

retention of seniority and prior r ights provisions found in the; 

second proposal. Arbitration under Section 4 of the New Yo: 

Dock Conditions i s not f ina l offer arbi trat ion and, thus, t: 

carriers are free to retract proposals that they made in the ^ 

pre quo s p i r i t of negotiations. The Carr iers are not estop? 

from urging this committee to adopt the ir third proposal as t 

implementing agreement to cover t h i s transaction. On the oth 

hand, the Organization petitions us to adopt i t s implementi 

agreement which we described in tbe preceding paragraph. 
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I I I . STATZyZNT OF TKE ISSUES 

This case raises t.hree 3a3or issues: 

1. Does t h i s Committee have subject aatter j u r i s d i c t i e n ? 

Stated d i f f e r e n t l y , i s the Carriers' intended signal shop repair 

work coordination a transaction w i t h m the meaning of Section 

1(a) of the New York Dock Conditions? 

2. Did the Carriers negotiate i n good f a i t h with the 

Organization over the terms and conditions of an implementing 

agreement during the minimum t h i r t y day bargaining pe.-iod m 

accord with Section 4(a) of the New York Dock Conditions? 

3. Assuming t h a t t h i s Coaaittee has j u r i s d i c t i o n , what i s 

the appropriate substantive content of an implementing agreer.ent? 

An a n c i l l a r y issue i s whether t r a n s f e r r i n g SR and CG employees 

w i l l be govemed by some or a l l the provisions of the SR cr CZ 

Schedule Signali.en's Agreements. 

IV. THE POSITIONS OF THE PARTIES 

A. The Carr i e r s ' Position 

Although the inst a n t signal shop repair coordination was net 

mentioned i n the Carriers' a p p l i c a t i o n i n 'che cont r o l case, i t i s 

the type of post-acquisition coordination which the ICC 

an t i c i p a t e d t h a t the Carriers might implement subsequent t o the 

ICC's approval of the a c q u i s i t i o n . T.he ICC i m p l i c i t l y condoned 

f u t u r e transactions which enhance operational e f f i c i e n c i e s . The 

Coaaission understood that the Carriers would " . . . r e a l i z e a 

nuaber of bencfitr. r e l a t e d to coordination of shop and r e p a i r 

f a c i l i t i e s « 366 I.C.C. 173, 212. The ICC also observed t h a t , 

" I t i s possible t h a t f u r t h e r [eaployee] displaceaent aa/ ar i s e as 
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additional coordinations occur." [Brackets added 

clai ification] I i - 23C. In his November 26, 1980 verified 

statement, NW President Claytor informed the ICC that the 

C&TTiers might conduct future coordinations. The Croanization 

quotes portions of thc Carriers' application out of context. 

While thc application suggested that the Carriers did not intend 

to coordinate signal work at Cincinnati, Ohio, they did not 

promise the ICC that they would never coordinate signal work 

elsewhere. In other railroad merger cases, the ICC has held that 

its approval in the control case extends to future coordinations 

which might reasonably be expected to flow froo the original 

transaction. !;sy-g°"trol-chessie and Seaboard coast Line, F.D. 

•28905 (Sub-No. 22), ICC Decision issued June 25, 1988. [£.'£e 

also. KĤ '̂ 'R v. ATDA. NYD S 4 Arb. (Harris; 5/19/87); affi:rmed, 

Norfolk Snui^hern Corporat ion-rnnrT-njl-Morf oik and Western Pai Iwa v 

rn. and Sourh^rr. Railway. F.D. 29430 (Sub-No. 20), ICC Decision 

dated May 24, 1988.] In the Union Pacific aerger case, the ICC 

refused to ccndition future tranrfers of work on the carriers' 

attainment of the ICC's express approval following notice and an 

cpportunity for hearing, nnian Paeifjr Railroad-C9r,trol-^l??°^ri 

p^.^.ir p.ilroad. 366 I.C.C. 462. 622 (1982). The Organization 

admitted at the arbitration hearing that i f the Carriers formally 

asked the ICC for authorization to coordin=:te the two signal 

shops, the ICC would suaaarily grant their request. 

Thc carriers sincerely atteapted to reach a negotiated 

unpleaenting agreeaent with the Orgsnization. By providing 

signal eaployees on the CG and SR vith prior rights, the Carriers 
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^^ought that its second proposal had addressed aosr =; the 

Organizatir 's concerns. Contrary to the Crranizat.en's 

allegation, the Carriers did not use this Section 4 arbitration 

proceeding as le/erage to force the Organization to exec;^te the 

Carriers' proposed implementing agreenent. Similarly, the 

Carriers did not mislead the Organization into believing that the 

coordination encompassed solely relay repair work. T.he Carriers' 

April 13, 1988 notice indicated that a l l work perforr.ed by tne 

East Point Signal Shop eaployees would be shifted to Roanoke. 

The organization's bad faith bargaining charge is insulting. Out 

of 24 0 coordinations, the Carriers have had to resort to interest 

arbitration in only five instances. Due to the Organization's 

intransigence, a negotiated agreement was not possible in this 

particular case. The Organization broke off negotiations because 

the Carriers rightly refused to consider its Keaorandur. cf 

Agi .ement which would bar the Carriers from purchasing prewired 

signal cases. 

The Organizaticn misunderstands the essence of this 

coordination. Following the aoveaent of work froa East Point to 

Roanoke, there will no longer be any CG or SR signal repair work. 

All signal shop repairs will be NW work. Since the work will be 

commingled, any device, regardless of whether i t originated on 

the NW, SR or CC, will be repaired by an NW eaployee in the 

signal shop. The Carriers, not the Organization, design the 

parameters of the coordination and decide which property will 

perfom shop sirnal repair work. Under the controlling carrier 

icept, the work is placed under the collective bargaining con 
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agreement m effect at the location receiving the work. ~YA •••. 

? P̂ 'J?. NYD 5 4 Arb. (Seidenberg; 5/1S/8:). Section 4 cerpels the 

parties to submit their disputes to binding interest arbitration 

so that thc approved transaction can be consummated despite 

restrictions in existing collective bargaining agreeaents or 

employee rights under the Railway Labcr Act. Denver and ?ic 

Grande Western Rai^.road Cowipanv-Traekaoe Rights-Missouri Pac!' — 

Railroad Cewoanv. F.D. No. 3000 (Sub-No. 18), I.C.C. Decision 

dated October 19, 1983; Maine Central Railwav Cowpany. Georoia 

Pacific Corporation and Snrincfield Terminal Railway Co'wparv. 

Exemption from 49 U.S.C. 11342 and 11343, F.D. No. 30532, ICC 

Decision dated August 22, 1985. This Coaaittee is <,bsolutely 

bound to follow the ICC's pronouncement since i t derives its 

authority from the Commission. United Transt?ortation Unior v. 

Norfolk and Western Railwav Company. 822 F.2d 1114 (D.C. Cir. 

1987). I f SR and CG signalmen cezrried their respective schedule 

agreements with them to Roanoke, the Carriers would have to apply 

three separate pay, discipline, displacement and bidding 

provisions effectively nullifying any savings generated fron the 

transaction. Of course, the Organization aay handle the 

representation of the transferring eaployees as i t sees f i t but 

i t cannot iaport the SR and CG Schedule Agreeaents to Roanoke. 

The carriers vehemently object to virtually every provision 

in the Organization's proposed iapltmenting agreement. The 

Organization's proposals conceming signal case wiring and a ban 

on contrncting out work are outside the aabit of negotiation and 

arbitration under Section 4 of the New York Dock Condition* 
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t of shes sicna-These subjects do not concem the rearrangemen 

forces or the equitable selection of eaployees to perfcra t-.e 

coordinated work. If the Organization wants to bargain abcut 

signal cases or subcontracting, i t should serve a Section 6 

notice under the Railway Labor Act. The Organization lapreperly 

seeks relocation expenses for transferring eaployees under 

Article XII of the January 12, 1982 National Signalaen's 

Agreement in lieu of less favorable expense reimbursements in the 

New York Dock Conditions because Article XII applies solely to 

intracarrier transfers. The Organization's impleaenting 

agreenent designates each Roanoke shop position as an NW, SR or 

CC job. Such a provision serves to incorporate SR and cr 

seniority districts into the Roanoke Shop which is equivalent to 

carrying forward the CG and SR Schedule Agreements. The 

Organization i s also half-heartedly attempting to dictate the 

number of positions thc Carriers aust aaintain in the coordinated 

fa c i l i t y . The Organization is again invading aanageaent's 

prerogative to detemine the parameters of the transaction. 

Moreover, the Organization's proposal is unworkable since 

whenever a displaceaent occurs, say on the SR, the SR employee 

could buap a Roanoke Shop worker compelling hia to move to a 

faraway point on the SR system. Sections 5 and 11 of the 

Organization's proposed impleaenting agreeaent are unacceptable 

because they would require the parties to reach another contract 

before the Carriers could effectuate the coordination. There is 

no language in the New York Dock Conditions allowing the 

Organization to postpone iapleaentation of the coordination once 
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an iapleaenting agreeaent is negotiated or arbitrated. side 

Letter No. 1 and Section 6 of t.he organization's laplementing 

agreeaent would grant employees per dien relocation and real 

estate benefits well beyond those specified in the New York Dock 

Conditions. Finally, the Organization's proposal raises a nur±)er 

of issues which are within the exclusive province of a Secticn 11 

arbitration committee. Section 11 insures that current employees 

are protected should this coordination affect them sometime m 

the future. 

While the Organization's iapleaenting agreeaent is highly 

inappropriate, the Carriers' proposal presented to this 

Arbitration Coaaittee conferas to the requirements of Section 4 . 

The Carriers' laplementing agreement contains an equitable method 

for fi l l i n g new positions at the coordineted facility. I t 

specifically pcmits current East Point employees to bid on the 

new Roanoke positions. Since their vork i s being moved to 

Roanoke, East Point Signalaen should have an opportunity to 

follow their work. The Carriers' pi'ior rights provision included 

in their-second proposed iapleaenting agreeaent is unnecessary to 

achieve an equitable rearrangeaent of forces at the coordinated 

facility. 

B. The Organization's Position 

Inasauch as the Carriers failed to specifically aenv.ion tne 

combining of SR, CC and NW shop signal work in their ICC 

application, the intended coordination is not a transaction as 

defined in Section 1(a) of the New York Dock Conditions. Section 

1(a) unaabiguously stated that a transaction is an activity 
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"...taken pursuant to authorizations of this Commissicn 

Siaply put, the ICC never approved the coordi.nation of East Pemt 

Shcp signal repair work into the NW's Roanoke facility. Absent a 

tra.nsaction, the Carriers aay not invoke the New York Dock 

Conditions as a vehicle to change existing collective barcaming 

agreeaents. ?gF ^- SM̂ S, NYD § 4 Arb. (Zumas; 8/20/83). In 

their application, the Carriers represented to the ICC that there 

would be no mass relocation of workers and t.hat employee 

displacements would end about six aonths following the NS's 

acq'uisition of the NW and SR. The ICC. in i t s approval, 

confiraed that there would be "...no wholesale disruption cf the 

carriers' work force...." 366 I.C.C. 173, 230. The carriers 

further premised the ICC that, "No change in Southern's existing 

communications and signal f a c i l i t i e s are planned." 1^. at 2Q4. 

SR President H. H. Hall, in his November 28, 1980 verified 

statement to the ICC, forecasted the coaplete coordination of NW 

and SR sales, finance, and public affairs offices but the NW and 

£R would otherwise continue to operate as separate entities. At 

the tiae of their application, the Carriers promulgated a table 

cf positions to be transferred which notably makes no allusion to 

signalaen or signal repair shops. Based on the Carriers' 

representations-., the ICC logically concluded that signal work 

wouid be unaffected by the acquisition. The £52 case relied on 

by the Carriers i s cf dubious validity since one Coaaissioner 

opined that the parties could not agree to vest a Section 4 

arbitrator with subject matter jurisoiction. CSX-Control-Chessie 

and Seaboard Coast Line. F.D. 28905 (SU3-No. 22), ICC Decision 
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issued June 25, 1988 and dissenting opinion subsequently issued. 

I t i s ludicrous to characterize thc coordination as a transacticr. 

arising under the 1982 control case because the Carriers ser.'ed 

their notice more than seven years after the ICC's approval. It 

is equally ridiculous to imply that the Carriers originally 

intended to coordinate the signal shops back in 1982. Since they 

admittedly had no such intention, the ICC could hardly approve cf 

the coordination by implication. Upon application, the icc 

undoubtedly would authorize the signal shop coordination, but the 

Carriers must s t i l l abide by the ICC's admonition that "No change 

or Tnedif ication shall be wade in the tems and conditions 

approved in the authorized applications without the prior 

approval of the cowwission." (Emphasis added.] 366 I.C.C. 173, 

255. Since an approved transaction has not materialized, the New 

York Dock Conditions are inapplicable. 

Assuming, flrorjendo. thet the Coaaittee decides that the 

coordination is a New York Dock transaction, exercising 

jurisdiction over this dispute is preaature because the Carriers' 

bad faith bargaining prevented the parties froa conducting 

meaningful negotiations over the tems and conditions of an 

iapleaenting agreeaent. The Carriers stubbornly refused to 

disci»s the Organization's proposal. Instead, they gave the 

Organization an ultiaatum: either capitulate and agree to the 

Carriers' proposed iapleaenting agreement or arbitrate. The 

organizaticn views the New York Dock Conditions as the floor or 

starting point for negotiations. I f the employees were entitled 

to the ainiaal benefits set forth in the New York Dock Conditions 
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and nothing aere, th.ere wouid be ne reason for t.he i c c to aa.-.eate 

a thi.:y-day period f=r negotiations. Th. Organization's 

proposed lapleaenti.ng agreeaent, albeit containing some iteas 

outside the ordinary pur/iew of New York Dock Conditions, was 

designed to provide a reasonacle level ef protective benefits te 

the involved employees. The proposal was .not out of Une with 

New Ycrk Dock implementing contracts that this Organization has 

negotiated on other properties. Moreover, the Organization's 

negotiators were confused as to the precise parameters of the 

work to be transferred to Roanoke. The Carriers hinted that they 

were coordinating oniy signal relay repair work raising the 

Organization's legitimate suspicion that the Carriers planned to 

contract out other typer of shop signal repair work. I t is 

regrettaale t.hat the parties had to resort to arbitration because 

aany of the ar*tas of disagreement could have been resclved i f t.he 

Carriers had siaply been willing to consider 5ome of the 

Organization's proposals. This Coaaittee s.hould order the 

parties to retum to the negotiating table so they can endeavor 

to reach a negotiated implementing agreeaent.^ 

T.he Organization r e a l i z e s that a Section 4 arbitrator cay 

modify or override the terms of collective bargaining agreeaents 

This statement i s the Organization's requested remedy for the 
Carriers' alleged bad faith bargaining. Presumably, the 
Organization contemplates that we would retain jurisdiction over 
this case and later detemine the contents of an iapleaenting 
agreeaent i f good faith negotiations do not result m a 
negotiated iapleaenting contract. The Organization did not argue 
that, m the absence of good faith negotiations for thc period 
specified m Section 4 of the New York Dock Conditions, this 
Committee i s deprived cf i t s original j u r i s d i c t i o n over the case 
and that to reinstate the Section 4 process, the Carriers would 
have tc serve new Section 4 notices. 
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to the extent necessary for the Carriers to consummate the 

transaction. 49 U.S.C. J 11341(a). However, the exer.pticn frcr. 

the Railway Labor Act is not li a i t l e s s . In this case, the 

transaction can accommodate a continuation of some of the rules 

in the CG and SR Schedule Agreements. Specifically, carr/mg 

forward pay, discipline and other coaparable provisions froa the 

SR and CG Schedule Agreeaents would not bar the transaction. 

Preserving aost of the CC and SR agreements and allowing 

transferring workers to maintain their status as CG or SR 

employees in the coordinated facility would not impede the 

carriers from efficiently operating thc Roanoke Shop 3ust as CG 

eaployees and SR workers hav. been efficie.itly perfoming signal 

repair work under a common roof at East Point. Although the work 

at the coordinated facility will be placed under the NW scope 

rule, the implementing agreement should s t i l l provide scne 

reciprocal tems to exclusively reserve the work for the signal 

craft. This Committee would be iaperaissibly narrowing the CG 

and SR scope rules if i t forever took the work away frcm the 

employees on those properties. Thus, despite the commingling of 

shop signal repair work, the positions at Roanoke should be 

allocated to emplcyees on the NW, SR. and CC. Each position can 

perform any signal repair work but SR and CG employees should 

nave a continuing opportunity to work in the Roanoke shops 

especially since the genesis of soae of the work wiU be within 

the SR or CG systems. More iaportantly. the Organizaticn is 

concemed that the Carriers are using this coordination as a 

subterfuge - .cntract out signal repair work I f work i s 
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currently reser/ed exclusively to signal workers by the scope 

ruie in the SR agreeaent, the Organization fears that placing t.-.e 

work under the NW agreeaent will allow the Carriers to ciair. that 

such work is no longer reserved soleiy to the signal craft. 

Also, there is the possibility that work could be sub-ect tc the 

SR scope n i e but be outside the boundary of the NW scope rule. 

A Secticn 4 arbitration cannot be utilized as a pretext fcr 

interest arbitration under the Railway Labor Act. S£_IL__EB1, NYD 

5 4 Axb. (Fredenberger; 10/5/82). Suffice i t to say, the ICC has 

never taken the extreme position tha'.; the New York ::ock 

Conditions can be used as a tool to extinguish existing 

collective bargaining agreeaents. 

Finally, the Organization's proposed impleaenting agreeraent 

incorporates tems which will equitably govern the coordination. 

The Carriers should be obligated to notify employees of the 

possibility that they could be entitled to New York Deck 

benefits. The Carriers must infom signal eaployees about where 

ar.d how to fil e claims so that the Carriers do not ch i l l their 

entitlement to New Yorh Dock benefits. If the Carriers 

correspond with an individual worker with regard tc this 

coordination, i t should send a copy tc the Organization's General 

Chaiman"; The Organization i s not advocating that the parties 

negotiate a second iapleaenting agreeaent but i t simply seeks an 

agreed upon clarification of the impleaenting agreement to avoid 

any future aisundersv.andings. Also, the Carriers aust assure the 

Crganization that i f any NW, SR or CC signal worker is affected 

by this coordination, the eaployee wi:.l have access to protective 
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