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Peyolopment of Premium Paid for_Conrail Assets. 1/ 

Exhil^tt TDC-11 
Page 1 of 1 

Item 
(1) 

Revenue Adequacy Premium 

1 Total Cost to CSXVNS ot Conrail Shares Acquired 

2 Book Value of Conrail Shares 

3 Value of Eliminated Accumulated Dep.i'eciation and Asset Disposrtion 

4 Premium for Revenue Adequacy Purposes 

Amount 
(Millions) 

(2) 

$9,895 21 

$3,169 21 

$2,387 3/ 

$9,113 4/ 

Regulatory Costing Premium 

5 Appraised Value of Conrail Assets 

6 Gloss Book Value of Conrail Assets 

7 Premium tor Regulatory Costing Purposes 

516,243 2/ 

$8,510 2/,3/ 

$7,733 SI 

Premium Deferred Taxes 

8 Deferred Taxes associated wtth Fair Value $3,490 6/ 

1/ The Conrai l P tem ium is meas i ; fed on t w o hases, an Acqu is i t ion bas is for Revenue Adequacy Purposes and an Appra isa l bas is 

for Regu la io i y Cost ing and Junsd ic t iona l Threshold Purposes 

21 W/hitehurst Depos i j o n pages 24, 29 - 30 

3/ Conrai l 's 1995 Fo m 104< Page 45, Asset D ispos i t i on equals S285 mi l l ion and Accumula ted Dep iec ia t ion equa ls $2,102 mi l l ion 

4/ Line 1 - Line 2 + Line 3 

5/ Line 5 • Line 6 

6 ' Appl icat ion. Voi 1. Ex No 16. Appendices C, page 5 ident i f ies CSX's por t ion of defer red U x e s By d iv id ing th is amoun t by CSX's share o( 

Conrai l , total defer red taxe;, a ie calculated Deter red taxes reduce the investment base for bo th revenue adequacy purposes 

regulatory cos t i ng 

Note The Revenue Adeq i i c y Premium is based on Acqu is i t ion C o s t The Rai l road Account ing Pr incip les Board C RAPB ") 

adopted GAAP costs as the basis for va lu ing the ra i l roads assets fo i r^evenue Adequacy Purposes The t<APB 

dehned GAAP cos ts as "The value o l the resources forgone by the ent i ty to acquire the assets GAAP cos t , as appl ied 

in bus iness combinat ions , is acqu is i t ion cos t except in a "poo l ing of in terests " GAAP cost is fhe net book values of the 

poo l ing ent i t ies ' 

Note The Regulatory Cost ing Premium is based on Appra isa l Cos t Recent ra i l road mergers have u^ed appra ised value or fan 

market value in ad just ing the acqui red assets ot the pu rchased rai l road The last two mergers (i e BNSF and UP/CNW) 

used appra ised value in adjust ing the proper ty accoun ts of the acqu i red rai l roads 
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Impact of Conrail Premium on Variable Cost and Jurisdictional Threshold 
For Average CSX Coal Movement 

A. Movement Assumptions For Costing 

1 Line Haul Miles 

2 Car Tram 

3 Tons Net Load Per Car 

4 Railcar is Owned and Provided by 

5 Ex Parte No 270 (Sub 4) Unit Train Adjustments 

6 CSXT's Premium Equals $3 25 Billion - Exhibit TDC-11 $7 73 Billion times CSX 
42% share of Conrail 

Source 

STB Methodology 

Exhibit TDC-11 

B. Variable Cost and Jurisdictional Threshold 

Item 

(1) 

Without Premium 

7 Variable Cost Per Ton 

8 Jurisdictional Threshold Per Ton 

Source 
(2) 

Phase III URCS 

Line 7 X 1 80 

1995 
C S X T 

W/CRC 
Portion _p(_Premium 

(3) 

With Premium 

9 Variable Cost Per Ton 

10 Jurisdictional Threshold Per Ton 

Phase III URCS 

Line 9 X 1 80 

Increase 

11 Increase In Variable Cost or 
Jurisdictional Threshold (Line 9 - Line 7) or (Line 10 - Line 8) 
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Impact of Conrail Premium on Variable Cost and Jurisdictional Threshold 
For Average NS Coal Movement 

A. Movement Assumptions For Costing 

1 Line Haul Miles 

2 Car Train 

3 Tons Net Load Per Car 

4 Railcar is Owned and Provided by 

5 Ex Parte No 270 (Sub 4) Unit Tram Adjustments 

6 NS's Premium Equals $4 49 Billion - Exhibit TDC-11 $7 73 Billion times NS 

58% share ot Conrail 

Source 

STB Methodology 

Exhibit TDC-11 

B. Variable Cost and Jurisdictional Threshold 

Item 

(1) 

Without Premium 

7 Vanable Cost Per Ton 

8 Jurisdictional Threshold Per Ton 

Source 
(2) 

Phase III URCS 

Line 7 X 1 80 

I M S 
NS 

W/CRC 

Port ion p f j P r e m i u m 

(3) 

Wi th Premium 

9 Vanable Cost Per Ton 

10 Jurisdictional Threshold Per Ton 

Phase III URCS 

Line 9 X 1 80 

Increase 

11 Increase In Variable Cost or 
Jurisdictional Threshold (Line 9 - Line 7) or (Line 10 ' Line 8) 



IMPACT OF CONRAIL AND CCNRAIL PREMIUM ON 
1996 REVENUE ADEQUACY CALCULATIONS 

CSX & NS With CR 

Exhibit TDC-14 
Page 1 of 1 

CSX & NS With CR 

1 
CSX NS Conrsil CSX NS 

Rairoafl Conrail CSX NS With CR4/ With CR 4,' Premium With CR 5* With CR 5/ ; 

i l l (2) (1» (4» (5) (6) (7) (8) (91 1 
_ ^ Combined/ConsoliOated NROI 435.305 610621 787 725 793 449 1 040 202 1 

1 • Interest From Working Cap Cas^ 253 8929 12835 9 035 12 982 
f 

1 

•Inc Tax Nor-raii (6 166) 3 241 23 660 651 20 084 1 
-lt^!;renlental Depreciation 0 1/ i 
•Nel gair transfers • • 014 1? 13"! "59 23 03^ ! 
•• Adjusted NROI •• UO.tOd 635,974 840,866 820.895 1.096.301 

Comb Net Inv R&E End 6 591 515 9 482,069 8912.338 12 250 505 12 7 35 417 

Corr>t Hex Inv R&E Start 6,355.952 6.949 689 8 589 425 11 619 189 12 275 877 21 

Comb Net Inv R>E Av (,473,734 l.21S.t7> t .7S0,n2 11,934,847 12.505.647 

OE inv Ena ° 0 u 0 0 

OE Inv Start 0 0 0 0 0 

OE Inv Av 0 0 0 0 0 

iDCEno 0 0 3014 0 3 014 

IDC Start 0 0 3 197 0 3,197 

IDC Av 0 0 3.106 0 3.106 

Net Rail i^el Ass End 23 017 0 0 9 667 13 350 

Net Rail Rel Ass -Start 31 919 0 0 13 406 18 513 

Net Rail Rel Ass Av 27.4C* 0 0 11.537 15,931 

Worn Cac End 144.679 123.537 267 241 184,302 351 155 

Work Cav Stan 208 202 109 665 268 265 197 110 389 o : : 

Work Cap Av 176,441 llC.SOl 267.753 190.706 370,088 

Acc Def Tax End 1 484 091 2 310 613 2,612 504 2 933 936 3 473.277 3/ 

Acc Def Tax Start 1 400 411 : 063 544 2 524 85: 2 651 3 337 09C 3/ 

Acc Def T « Av 1,442.251 2.1S7,M1 2,568.678 2.792.826 3.40S.184 

Tax Ad| Net Inv Base End 5 275 120 7 294 988 6 564 061 9 510 538 9,623 631 

Tax Adi Ne' ir>v Base Start 5 195 662 6 995 810 6 329 fi41 9 177 988 9 343 125 

' Tax Adj Net Inv Base * 5,235,391 7,145,399 6,446,851 9,344,263 9.483,378 

TAX ADJUSTED ROI S.4% 8,9% 13.0% 8.8% 11.6% 
1/ ^ f K p d D t T S 

2/ The Premium tot Revenue Adequacy FurjKises is S9 ^ BiUiu-^ ^Acquisition ninj-s BOOK Cost) Pius Eliminated Accum Oepreciatior-i - ExNbrt TDC-^ 1 

Line 1 Minus Line 2 Plus Line A 

3/ identifies CSX's portion of deferred taxes By divid "tg this amount Dy CSX's 42% share of Conr-ji, total deterred taxes are ~alcuiated 

4/ CSX = Column (2) x 42% plus Column (3) NS - Column (2) x 58% clus Column (4) 

5/ CSX = Column (5) • 42% ot Column (7) NS = Column (6> • 58% ot Column (7) 
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1995 Conrai Book Value --
Schedule 362B Investment and 33S Accumulated Depreciation 

Gross liivestnieni A.. ititnildted Deprectdlion 

Jonrail 1995 1995 CSXT 1995 NS Conrail 1995 1995CSXT 1995 NS 

Line Schedule 352B Schedule 352B Schedule 352B Schedule 335 Schedule 335 Schedule 335 

No Account Column (b) Column (b) 21 Column (b) 21 Column (g) Column (g) 3/ Column (g) 3< 

(1) (2) (3) (4) (5) (6) (7) (8) 

1 (2) Land $109,942 $46 176 $63,766 $0 $0 $0 

2 (3) Gradinq 209.689 38,069 121.620 22,811 9,581 13 230 

3 (4) Other ROW 2,586 1 086 1.500 757 318 439 

4 (5) Tunnnts and subways 27,688 11.629 16.059 2,874 1.207 1 667 

5 (6) Bridges, Ireslles 227.358 95.490 131.868 51,941 21 815 30 126 
5 (7) Elovaled Strucluins 2.575 1 082 1 494 2,769 1,163 1 606 

7 (8) Tins 1.294.855 543,839 751,016 201,778 84.747 117 031 
8 (9) Rails and Ollior Tiack M.itnfial 2 503.630 1,051.525 1 452 105 304233 127,778 176 455 

9 (11) Ballast 877.012 368,345 508.667 (10,865) (4,563) (6 302) 
10 (13) Fences, snowsheds. & signs 1,309 55C 759 543 228 315 
11 ( i6 ) Station A office Bidgs 183,645 77 131 106 514 59,494 24987 34 507 

12 (17) Ruadwav Bld()s 11,937 5.014 6.923 4 574 1,921 2 653 
13 (18) Water Stations 480 202 278 343 144 199 
14 (19) Fuel Stations 33.619 14,120 19,499 8.964 3,765 5,199 

15 (20) Shops and engMmhmises 84.747 35,594 49.153 33.86G 14.221 19.639 
16 (22) Stofage v\/areti(nises 0 0 0 0 0 0 
17 (23) Wharves and docks 936 393 543 58 24 34 
18 (24) Coal and ore whaives 79.151 33,243 45,908 23,957 10.062 13.895 
19 (25) TOFC/COFC terminals 77,212 32 429 44,783 31.587 13 267 18,320 
20 (26) Comm systems 121.2/5 50.936 70,340 76.965 32,325 44,640 

21 (27) Signals A tnlerlockors 366,989 154.075 214,014 131.446 207 76,239 
22 (29) Power Plants 1,140 479 661 476 200 276 
23 (31) Fower-Tians 8,981 3.772 5,209 5,293 2.223 3,070 
24 (35) Misc Struct 3,868 1,625 2,243 530 223 307 
25 (37) Roadway Machines 98.537 41,386 57.151 73.495 30,868 42,627 
26 (39) Public tmpmvemiMits 43,207 18,147 25.060 5 225 2.195 3.031 
27 (44) Shop ma<:hinery 52,041 21,857 30,184 27.817 11.683 16 134 
28 (45) Power-plant machinery 3,739 1.570 2.169 3,198 1 343 1 855 
29 Olhnr 0 0 0 45.569 19 139 26 430 
30 Amofti/alion Ad|ustmiints 0 0 0 438,536 •84.185 254.351 
31 TOTAL ROAD $6,430 148 $2,700,662 $3,729,486 $1,548,228 $650,256 $897,972 

32 (52) Locomotives $1,138,328 $478,098 $660 230 $469 156 $197,045 $272,1 10 
33 (53) Fieight-lr.iin cars 741,841 311.573 430.268 313.823 131.806 182 017 
34 (54) Passenger train cars 0 0 0 0 0 0 
35 (55) Highway Revenue 2.790 1,172 1.618 1.920 806 1 114 
36 (56) Floating Eqmpnienl 0 0 0 0 0 0 
37 (57) Wolk Equipment 84.682 35.566 49 116 50271 21,114 29,157 
38 (58) MISC Eqllipmnnt 31,401 13.188 18,213 26.735 11,229 15,506 
39 (59) Computer Equipment 79.785 33.510 46 275 62.374 26,197 36,177 
40 Arnorti/ation A<l|uslrnents n 0 0 300 126 0 
41 TOTAL EQUIPMENT $2078.827 $873,107 $1,205 720 $924,578 $388,323 $536,081 

42 (76) llllorest during Const $0 $0 $0 to to $0 
43 (80) Cthei elements of inveslments 7,734,025 3,248,291 4 485 735 0 0 0 

(90) Conslruciion work m progress 0 0 0 0 0 0 
GRAND TOTAl $16 243 000 1 $6 8 2 : 060 $9,420,940 $2,472,806 $1,038,579 $1,434,053 

1/ Eslirnaled Fwir Vnlile -- Whitiftuiisl DeposiU)n paqo 10 \ . i : i i . - 1' A. . - , w \ \ 80 .-111.lis piernuirn shown in Exhibit TDC-11 Line 7 
2' Column (3) x CSXT-42% ii i NS.58% 
3' Colimui (6) x CSXT-42% oi NS-58% 
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1 " BEFC- • •-• 

2 SURFACE TRANS :R~.\-"0N BOARD 

3 F i n a n c e D o c k e t N o . 33388 

4 CSX CORPORATION AND CSX TRANSPORTATION, INC. 

5 NORFOLK SOUTHERN CORPORATION AND 

6 NORFOLK SOUTHERN RAILWAY COMPANY 

7 CONTROL AND OPERATING LEASES/AGREEMENTS --

8 CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

9 RAILROAD CONTROL APPLICATION , 

10 HIGHLY gOMFIDEHTI AL 'T'Ofi>U[C^ 

11 Washington, D.C. 

12 Monday, August 25, 1997 

13 D e p o s i t i o n of JOHN WILLIAM FOX, a 

14 w i t n e s s h e r e i n , c a l l e d f o r e x a m i n a t i o n by counsel 

15 f o r the P a r t i e s i n the above-enti11ed m a t t e r , 

16 pursuant t o agreement, the w i t n e s s b e i n g d u l y 

17 sworn by JAN A. WILLIAMS, a Notary P u b l i c i n and 

18 f o r the D i s t r i c t of Columbia, taken at t h e 

19 o f f i c e s of Z u c k e r t , S c o u t t & Rasenberger, L.L.P., 

20 888 Seventeenth S t r e e t , N.W., Washington, D.C, 

21 20006-3959, at 10:05 a.m., Monday, August 25, 

22 1997, and the proceedings being taken down by 

23 Stenotype by JAN A. WILLIAMS, RPR, and 

24 t r a n s c r i b e d under her d i r e c t i o n . 

- ^ 25 

ALDERSON REPORTING COMPANY, INC. 
12021289 2260 (8001 FOR OEPO 

1 11 1 14th ST , N.W . 4th FLOOR - WASHINGTON, 0 C , 20005 
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1 AFTERNOON SESSION 

2 ( 1 : 5 0 p . m . ) 

3 Whereupon, 

4 JOHN WILLIAM FOX, 

5 t h e w i t n e s s on t h e s t a n d a t t h e t i m e o f r e c e s s , 

6 h a v i n g been p r e v i o u s l y d u l y s w o rn, was f u r t h e r 

7 examined and t e s t i f i e d as f o l l o w s : 

8 EXAMINATION BY COUNSEL FOR AMERICAN ELECTRIC 

9 POWER SERVICE CORPORATION, ATLANTIC CITY 

10 ELECTRIC COMPANY, DELMARVA POWER & LIGHT COMPANY, 

11 INDIANAPOLIS POWER & LIGHT COMPANY, and 

12 THE OHIO VALLEY COAL COMPANY 

13 BY MR. McBRIDE: 

14 Q. Mr. Fox, my name i s M i c h a e l M c B r i d e . I 

t o l d you e a r l i e r , b u t I ' l l r e p e a t i t j u s t so 

y o u ' r e aware o f who I'm r e p r e s e n t i n g t o d a y , 

17 A m e r i c a n E l e c t r i c Power, A t l a n t i c C i t y E l e c t r i c 

18 Company, De l m a r v a Power & L i g h t Company, 

19 I n d i a n a p o l i s Power & L i g h t Company, and The Ohio 

20 V a l l e y Coal Company. 

21 Mr. Fox, I have spoken t o Mr. Sharp 

22 a l r e a d y aa you may be aware. And he had once 

23 p u b l i c l y d e s c r i b e d h i s j o b as c h a r g i n g t h e 

h i g h e s t r a t e t h a t he c o u l d w i t h o u t l o s i n g t h e 

1 5 

16 

24 

25 c u s t o m e r ' s b u s i n e s s . Would you t h i n k t h a t t h a t 

ALDERSON REPORTING COMPANY, INC. 
12021289 2260 l800) FOR OEPO 

1111 14th ST , N.W , 4 ih FLOOR / WASHINGTON, D C . 20005 
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1 d e s c r i p t i o n a p p l i e s t o y o u r ] c b as w e l l ? 

2 A. T h a t ' s an o v e r s i m p l i f i c a t i o n , b u t I 

3 t h i n k t h e r e i s some e l e m e n t o f t r u t h m t h a t , 

4 yes. 

5 Q. Now, do you know a Mr. M c C l e l l a n ? 

6 A. J i m M c C l e l l a n , y e s . 

7 Q. He's g o t a c h a r t , y o u r c o u n s e l can show 

8 i t t o you i f you l i k e , a t page 550 o f volume 1 o f 

9 t h e a p p l i c a t i o n t h a t t a l k s a b o u t s i n g l e - l i n e 

10 h a u l s going to j o i n t - l i n e h a u l s f o r c o a l , coke, 

11 and i r o n o r e . Have you seen t h a t t a b l e ? 

12 A. I read through Jim's s t a t e m e n t , but I 

13 d i d n ' t study the t a b l e . 

14 Q. Why don't you take a minute and I c o k a t 

15 i t . 

16 A. I ' v e looked at the t a b l e , but I haven't 

17 S t u d i e d i t . I'm not s u r e I u n d e r s t a n d i t . 

18 Q. Well, l e t me r e p r e s e n t to you t h a t 

19 Mr. W i l l i a m s who you see as the s o u r c e of the 

20 t a b l e a c c o r d i n g to Mr. M c C l e l l a n t e s t i f i e d t h a t 

21 u n i t s , when i t comes to c o a l , a r e c a r l o a d s . They 

22 may be c o n t a i n e r s as I u n d e r s t a n d i t i f we're 

23 t a l k i n g about c o n t a i n e r t r a f f i c , but f o r c o a l 

24 I t ' s c a r l o a d s . 

25 And I ' m j u s t i n t e r e s t e d , w i t h o u t a s k i n g 

ALDERSON REPORTING COMPANT, INC. 
(202)289 2260 1800) FOR QEPO 

1 n 1 14th ST N W . 4th FLOOR ' WASHINGTON. D C . 20005 
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® 23 

113 

1 A. Yes. 

2 Q. Sc you t o l d me e a r l i e r , when I asked 

3 you about your j o b , t h a t maybe i t was an 

4 o v e r s i m p l i f i c a t i o n , but t h e r e was c e r t a i n l y some 

5 t r u t h , i n f a c t , t h a t your j o b was t o charge the 

6 h i g h e s t p r i c e you c o u l d w i t h o u t l o s i n g the 

7 business, c o r r e c t ? 

8 A. That's r i g h t , I s a i d t h a t . 

9 Q. And you don't know what C o n r a i l i s 

c h a r g i n g today t o i t s customers, even the ones 

11 you're g o i n g t o serve a f t e r you complete the 

12 a c q u i s i t i o n , assuming i t ' s approved, r i g h t ? 

13 A. Rumor is they do pretty well, that they 

14 charge what the market w i l l bear. 

15 Q. But, i f t h a t t u r n s out not t o be t h e 

16 case, would i t be your j o b t o r a i s e those r a t e s ? 

17 A. Oh, I would be s u r p r i s e d i f i t weren't 

18 the case. At the f i r s t round of n e g o t i a t i o n s 

t h a t NS -- when NS n e g o t i a t e s the t r a n s p o r t a t i o n 

c o n t r a c t s , w e ' l l e v a l u a t e those c o n d i t i o n s and 

21 t r y t o maximize our revenues. 

22 Q. So, i f you f i n d a r a t e on C o n r a i l t h a t 

you t h i n k can be i n c r e a s e d , you w i l l ? 

24 A. Yes. 

^5 Q. And, i n e f f e c t , do you remember see i n g 

ALDERSON REPORTING COMPAN\, INC. 
(202)289-2260 |800) FOR OEPO 

n i l 14th ST.. N W . 4th FLOOR / WASHINGTON, D.C. 20005 

1 9 

2 0 
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1 

BEFORE THE 

2 SURFACE TRANSPORTATION BOARD 

3 F i n a n c e D o c k e t N o - 33388 

4 CSX CORPORATION AND CSX TRANSPORTATION. INC. 

5 NORFOLK SOUTHERN CORPORATION AND 

6 NORFOLK SOUTHERN RAILWAY COMPANY 

7 -- CCNTROL AND OPERATING L EAS E S ,/AGR E EMENTS 

8 CONRAIL INC, AND CONSOLIDATED RAIL CORPORATION 

9 RAILROAD CONTROL APPLICATION 

IQ HIGHLY CONFIDENTIAL 

Washington, D.C. 

,̂2 Tuesday, September 3 0, 19 97 

12 D e p o s i t i o n of DAVID R. GOODE, a w i t n e s s 

14 h e r e i n , c a l l e d f o r e x a m i n a t i o n by counsel f o r t h e 

15 P a r t i e s i n the above - e n t i 1 1 e d m a t t e r , p u r s u a n t t o 

16 agreement, the witne-^s b e i n g d u l y sworn by JAN A. 

17 WILLIAMS, a Notary P u b l i c i n and f o r t h e D i s t r i c t 

18 of Columbia, taken at t h e o f f i c e s of Z u c k e r t , 

19 S c o u t t & Rasenberger, L.L.P., S u i t e 700, 888 

20 Seventeenth S t r e e t , N.W., Washington, D.C, 

21 20006-3939, at 10:00 a.m., Tuesday, September 30, 

2 2 1 9 9"̂ , and the p r o c e e d i n g s b e i n g t a k e n down by 

23 Stenotype by JAN A. WILLIAMS, RPR, and 

24 t r a n s c r i b e d under her d i r e c t i o n . 

ALDERSON REPORTING COMPANV. INC. 
:c;'289 ::6c scO' CQR ;EPO 

1111 ', 41^ST N .\ 4ih FLOOR A ASi-iiNGTQN 0 C 20005 



1 numbers w:ul:i be " • - '• - '-. - ' 

2 Q. Do you und e r s t a n d t h a t ;̂~,e -real r a t e s 

3 have been p r e s c r i b e d at the l e v e l cf the 

4 j u r i s d i c t i o n a l t h r e s h o l d as I d e f i n e d i t f o r you? 

5 A. I un d e r s t a n d t h a t . 

6 Q. So do you u n d e r s t a n d the concern t h a t , 

7 i f my r e p r e s e n t a t i o n s t o you of a moment ago are 

8 c o r r e c t and the ] u r i s d i c t i o n a 1 t h r e s h o l d were 

9 e f f e c t i v e l y t o r i s e because of what you and CSX 

10 are p a y i n g f o r C o n r a i l ' s a s s e t s , t h a t t h e 

11 s h i p p e r ' s p r e s c r i b e d r a t e might r i s e as a r e s u l t ; 

12 do you und e r s t a n d t h a t ? 

13 A. As a t h e o r e t i c a l p o i n t , yes. 

14 Q. I s t h e r e any c o m f o r t t h a t N o r f o l k 

15 Southern c o u l d g i v e t h e s h i p p e r s i f my 

16 r e p r e s e n t a t i o n s are c o r r e c t ? 

17 A. W e l l , I've a l r e a d y r e f e r r e d t o th e p l a n 

18 which as you have seen does not c a l l f o r r a t e 

19 i n c r e a s e s . 

20 Q. Do I a l s o u n d e r s t a n d , though, t h a t 

21 y o u ' r e not w i l l i n g t o ccm.mit t o t h e r e b e i n g no 

22 r a t e i n c r e a s e s t a k i n g i n f l a t i o n i n t o account? 

2 3 A. W e l l , I t h i n k i t would always be 

24 i r r e s p o n s i b l e t o make a commitment, because none 

25 of us knows what the f u t u r e may l o o k l i k e . 
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15 f o r the P a r t i e s i n the a b o v e - e n t i t l e d m a t t e r , 
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1 C o n r a i l t h a t i t ' s a c q u i r i n g i ' ^ something t h a t the 

2 customers are o b l i g e d t o pay f o r or i s i t a r i s k 

3 t h a t NS takes? 

4 A. I t ' s a r i s k N S t a k e s . 

5 Q. F u r t h e r up t h a t page, do you see I 

6 t h i n k I t ' s the t h i r d paragraph above the s o l i d 

7 l i n e t h a t begins where t r a c k a g e r i g h t s are the 

8 best a l t e r n a t i v e f o r market access, do you see 

9 t h a t l i n e ? 

10 A. I s i t i n the b i g paragraph? 

11 Q. No. 

12 A. Okay. 

13 Q. I t goes on t o say, t h e y s h o u l d be on 

14 the CMA, CP/SP model, p e r m i t t i n g access t o new 

15 p l a n t s , b u i l d - o u t s , and t e r m i n a l s and o t h e r 

16 necessary i n f r a s t r u c t u r e . 

17 A. Y e s , s i r . 

18 Q. That was NS's p o s i t i o n i n t h e 

19 p r i n c i p l e s of balanced r a i l c o m p e t i t i o n back i n 

20 October of '96, c o r r e c t ? 

2 1 A. Yes, i t was. 

22 Q. I s t h a t s t i l l NS's p o s i t i o n as t h e 

23 o p t i m a l d e s i g n f o r t r a c k a g e r i g h t s ? 

24 A. We n e g o t i a t e d something d i f f e r e n t . 

25 Q. But i s t h a t s t i l l your view as t o the 

ALDERSON REPORTING COMPANY, INC. 
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4 

1 can get i n t o the Wawthorne Yard t o i n t e r c h a n g e 

2 w i t h N o r f o l k Southern? 

3 A. I'm v i r t u a l l y sure t h e y can. 

Q. They can? 

5 A. Yes. 

« Q. And IS NS g o i n g t o have any ownership 

7 i n t e r e s t i n the Hawthorne Yard? 

8 A. No. 

0. And how IS I t t h a t you c o u l d be so 

c o n f i d e n t t h a t N o r f o l k Southern w i l l have 

adequate c a p a c i t y f o r t r a f f i c i n and out of the 

12 Hawthorne Yard? 

we have -- the agreement says 

t h a t we w i l l have adequate c a p a c i t y . And I 

b e l i e v e t h a t we c o u l d , i f t h e r e ' s ^ H i = . 
Luere s a disagreement, 

make a case t h a t t h e v wer^ fr-w,„^ K 
iiey were t r y i n g t o squeeze us 

9 

1 0 

11 

14 

15 

1 6 

17 t h e r e 

1 8 

19 

20 

And, f u r t h e r m o r e , t h e n a t u r e of t h i s 

t r a n s a c t i o n , t h e r e are a number of p l a c e s where 

CSX w i l l be r e l y i n g on NS and v i c e v e r s a . So 

21 t h e r e i s n ' t a r e a s o n a b l e .here's p r e s s u r e on 

both s i d e s . Let me be b l u n t about . t . We have 

some Places where, i f t h e y ' r e not reasonable i n 

I n d i a n a p o U s , we can be somewhat unreasonable 

with them. And thar-a 
«na cnat s the way i t works. 
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1 

1 " B E F O R E THE 

2 SURFACE TRANSPORTATION BOARD 

3 F i n a n c e Docket No. 33388 

4 CSX CORPORATION AND CSX TRANSPORTATION, INC. 

5 NORFOLK SOUTHERN CORPORATION AND 

6 NORFOLK SOUTHERN RAILWAY COMPANY 

7 CONTROL AND OPERATING LEASES/AGREEMENTS --

8 CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

9 RAILROAD CONTROL APPLICATION 

10 HIGHLY CONFIDENTIAL 

H W a s h i n g t o n , D.C 

12 Wednesday, September 3, 1997 

13 D e p o s i t i o n o f WILLIAM W. WHITEHURST, 

1 * '^R- ' a w i t n e s s h e r e i n , c a l l e d f o r e x a m i n a t i o n by 

15 c o u n s e l f o r t h e P a r t i e s m t h e a b o v e - e n t 1 1 1 e d 

16 m a t t e r , p u r s u a n t t o agreement, t h e w i t n e s s b e i n g 

17 d u l y sworn by JAN A. WILLIAMS, a N o t a r y P u b l i c i n 

18 and f o r t h e D i s t r i c t o f C o l u m b i a , t a k e n a t t h e 

o f f i c e s o f A r n o l d i P o r t e r , 555 T w e l f t h S t r e e t , 

N.W., W a s h i n g t o n , D.C, 20004-1202, a t 

21 10:00 a.m., Wednesday, September 3, 1997, and t h e 

22 p r o c e e d i n g s b e i n g t a k e n down by S t e n o t y p e by 

23 JAN A. WILLIAMS, RPR, and t r a n s c r i b e d u n d e r h er 

24 d i r e c t i o n . 

19 

20 

25 

ALDERSON REPORTING COMPANY, INC. 
i202l289 2260 18OO1 FOR DEPO 

11 1 1 14th ST , N W , 4th FLOOR WASHINGTON. D C , 20005 



24 

1 1. l e t -ne ask ,ycu f i r s t , t h e f i r s t cclum.n t h e r e 

2 r e f e r s t o t h e number c f C o n r a i l s h a r e s a c q u i r e d 

3 by CSX and N o r f o l k Southern,- i s t h a t c o r r e c t ? 

4 A. Yes, t h e column e n t i t l e d s h a r e s 

5 a c q u i r e d m t h o u s a n d s . 

6 Q. The n e x t i s t h e p r i c e p a i d f o r each 

7 g r o u p c f t h o s e s h a r e s ; i s t h a t c o r r e c t ? 

8 A. Yes. 

9 Q. So t h a t t h i s i t e m r e f l e c t s t h a t , i n 

10 o r d e r t o a c q u i r e 86,475,000 C o n r a i l s h a r e s , t h e 

11 ] o i n t a p p l i c a n t s p a i d a t o t a l o f 9,856,000,000? 

12 A. T h a t IS c o r r e c t . 

13 Q. The n e x t i t e m r e f e r s t o c o s t o f 

14 u n e x e r c i s e d s t o c k o p t i o n s I guess t o t a l i n g 39 

15 m i l l i o n . C o u l d you e x p l a i n what t h a t i t e m i s , 

16 p l e a s e ? 

17 A. I f I r e c a l l c o r r e c t l y , t h a t was p a r t o f 

18 t h e o p t i o n s o f C o n r a i l -- t h a t were on C o n r a i l ' s 

19 books t h a t were a c q u i r e d . 

20 Q. I'm s o r r y , I d i d n ' t h e a r you? 

21 A. P a r t o f t h e o p t i o n s t h a t were on 

22 C o n r a i l ' s books t h a t were a c q u i r e d and became 

23 p a r t o f t h e t o t a l p u r c h a s e p r i c e . 

24 Q. The n e x t l i n e i t e m r e f e r s t o C o n r a i l 

25 base y e a r n e t book v a l u e , 3,169,000,000. C o u l d 
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1 you t e l l us what t h e s o u r c e o f t h a t v a l u e i s ? 

2 A. I t s h o u l d be t n e - - l e t ' s see. I f you 

3 were t o l o o k i n E x h i b i t WWW-4, page 1 o f 2, 

4 column 3, C o n r a i l base v a l u e , t h e l i n e e n t i t l e d 

5 t o t a l s h a r e h o l d e r s ' e q u i t y , you w i l l f i n d t h e 

6 amount o f 3,169,000,000 w h i c h i s t h e 

7 s h a r e h o l d e r s ' e q u i t y o r s t a t e d d i f f e r e n t l y w o u l d 

8 be t h e t o t a l a s s e t s l e s s l i a b i l i t i e s . 

9 Q. For C o n r a i l as r e p o r t e d i n i t s 1995 

10 10-K s u b ] e c t t o t h e a d j u s t m e n t s t h a t you made on 

11 E x h i b i t 4? 

12 A. Yes. 

13 Q. R e f e r r i n g now back t o D e p o s i t i o n 

14 E x h i b i t 1, t h e n e x t l i n e i t e m , t o t a l a d j u s t m e n t 

15 t o r e f l e c t c o s t o f t h e p u r c h a s e r s , t h a t ' s s i m p l y 

16 t h e d i f f e r e n c e between t h e ] o i n t p u r c h a s e p r i c e 

17 and t h e s h a r e h o l d e r s ' e q u i t y ; i s t h a t r i g h t ? 

18 A. T h a t ' s r i g h t . I t w o u l d be i n t h e 

19 case o f t h e t o t a l j o i n t c o s t c o l u m n , i t w o u l d be 

20 t h e number a r r i v e d a t i f you t a k e 9,895 and 

21 s u b t r a c t 3,169, a r r i v i n g a t 6,726. 

22 Q. And t h e n e x t column i n t h a t same l i n e 

23 I t e m w o u l d show what CSX's 42 p e r c e n t s h a r e o f 

24 t h a t a d j u s t m e n t w o u l d be; i s t h a t c o r r e c t ? 

25 A. V s s . I f you m u l t i p l y 6,726 by 42 

ALDERSON REPORTING COMPANY, INC. 
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1 p e r c e n t , you get the a m o u t shewn t e r e w h i c .h i s 

2 2,825. 

3 Q. I n the next s e c t i o n c f your D e p o s i t i o n 

4 E x h i b i t 1, which i s e n t : t i e d A l l o c a t i o n of CSX 

5 Adjustment t o R e f l e c t Cost t o the Purchasers, l e t 

6 me ask you f i r s t , the t o t a l of a i l of the items 

7 which IS a c t u a l l y I guess o.n the next page i s 

8 2,925,000,000; i s t h a t c o r r e c t ? 

9 A. Yes. 

10 Q. But Chat's $100 m i l l i o n d i f f e r e n t from 

11 the Item t h a t we ] u s t looked at on the p r e v i o u s 

12 page of 2,825,000,000? 

13 A. That's c o r r e c t . 

14 Q. Wel l , c o u l d you e x p l a i n , because t h e r e 

15 doesn't seem t o be a note r e l a t i n g t o t h a t i t e m , 

16 why t h e r e ' s $100 m i l l i o n d i f f e r e n c e between those 

17 two Items? 

18 A. I f you w i l l l o ok at D e p o s i t i o n E x h i b i t 

19 WWW-1, page 2 of 3, which i s a l s o i d e n t i f i e d as 

20 CSX 19 CO 00 012 1, you - ^ i l l see about t h r e e l i n e s 

21 up from the 2,925,000,000 you mentioned an amount 

22 of 2,825,000,000 which does match the amount on 

23 page 1. The d i f f e r e n c e as shown i n ite m 5 i s the 

24 adding i n of t r a n s a c t i o n c o s t s , debt issuance 

25 c o s t s of 50 m i l l i o n , and t r a n s a c t i o n c o s t s of 50 
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1 v a l u e , p a r e n t h e s e s , e s t i m a t e d f a i r v a l u e , $16,243 

2 l e s s book v a l u e , $6,693 e q u a l s $9,55 0 w r i t * ? -up 

3 t i m e s 42 p e r c e n t CSX s h a r e , c l o s e p a r e n . Do you 

4 see t h a t r e f e r e n c e ? 

5 A. Yes, I do. 

6 Q. Let me ask you f i r s t , t h e s o u r c e o f t h e 

7 book v a l u e t h a t ' s shown t h e r e of 6,693, and I 

8 s h o u l d have s a i d t h a t a l l o f t h e s e numbers s h o u l d 

9 be I guess f o l l o w e d by s i x z e r o s l i k e a l l t h e 

10 o t h e r d a t a i n t h i s t a b l e , i s t h a t c o r r e c t ' ' 

11 A. Yes. I f y o u ' l l n o t i c e , a t t h e t o p 

12 o f -- why d o n ' t we j u s t r e f e r t o t h i s as page 120 

13 t o a v o i d r a t t l i n g t h r o u g h CSX, e t c e t e r a . 

14 Q. T h a t ' s f i n e . 

15 A. I f y o u ' l l n o t i c e , a t t h e t o p o f t h e 

16 page, und e r t h e t i t l e , i t says Amounts i n 

17 M i l l i o n s , Except Per Share D a t a . 

18 Q. Do you r e c a l l t h e q u e s t i o n ? The 

19 q u e s t i o n was what was t h e s o u r c e o f t h e 

20 6,693,000,000 book v,-ilue? 

21 A. I f y o u ' l l r e f e r t o E x h i b i t WWW-4, page 

22 1 of 2, w h i c h a p p e a r s a t page 396, i n column 3, 

23 C o n r a i l base y e a r , on t h e l i n e p r o p e r t i e s - n e t , 

24 you w i l l see t h e amount o f 6,693,000,000 w h i c h 

25 you j u s t asked a b o u t . 
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1 Q. And again, as we p r e v i o u s l y i n d i c a t e d , 

2 w i t h adjustments t h a t you've a l r e a d y d e s c r i b e d or 

3 adv e r t e d t o , t h i s i s d e r i v e d from C o n r a i l ' s 1995 

4 10-K? 

5 A. Yes. 

6 Q. Again, r e f e r r i n g back t o page 120, t h i s 

7 note we were d i s c u s s i n g , the valu e of e s t i m a t e d 

8 f a i r value shown i n t h i s note of 16,243,000,000, 

9 what was the source of t h a t e s t i m a t e d f a i r value? 

10 A. The a p p l i c a n t s r e t a i n e d a p u b l i c 

11 a c c o u n t i n g f i r m t o revie w the p r o p e r t i e s and 

12 o t h e r aspects of the t r a n s a c t i o n and det e r m i n e 

13 f a i r v a l u e . At the time we went t o p r e s s , they 

14 had some p r e l i m i n a r y v a l u e s . And t h i s was t h e i r 

15 p r e l i m i n a r y e s t i m a t e of f a i r v alue of the 

16 p r o p e r t i e s and equipment. 

17 Q. What was the name of the p u b l i c 

18 a c c o u n t i n g f i r m t h a t prepared t h a t e s t i m a t e d f a i r 

19 value? 

20 A. I f I r e c a l l c o r r e c t l y , i t ' s P r i c e 

21 Waterhouse. 

22 Q. I f you know, were they engaged j u s t by 

23 CSX or by both CSX and N o r f o l k Southern? 

24 A. I f I answer t h a t , i t w i l l be 

25 s p e c u l a t i o n . 
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1 Q. Do you r e c a l l the name cf the 

2 i n d i v i d u a l employed by P r i c e Waterhouse who 

3 p r o v i d e d t h i s i n f o r m a t i o n t o you, t h i s number? 

4 A. I would suspect t h e r e was a team of 

5 people. I do not r e c a l l the name of any of the 

6 i n d i v i d u a l s . 

7 Q. Was t h i s number p r o v i d e d t c you i n 

8 w r i t t e n form, t h i s ' informa11on? 

9 A. No, I t was p r o v i d e d t o me o r a l l y . 

10 Q. Did you have any p e r s o n a l involvement 

11 i n the a c t i v i t y or the engagement by P r i c e 

12 Waterhouse t o determine the e s t i m a t e d f a i r value? 

13 A. I would a p p r e c i a t e i t i f you would 

14 c l a r i f y t h a t q u e s t i o n . 

15 Q. You i n d i c a t e d t h i s i n f o r m a t i o n was 

16 p r o v i d e d t o you by a team at P r i c e Waterhouse. 

17 Were you p e r s o n a l l y i n v o l v e d i n any of what you 

18 d e s c r i b e as the e v a l u a t i o n process t h a t P r i c e 

19 Waterhouse engaged i n i n o r d e r t o determine t h i s 

20 number? 

21 A. No. 

22 Q. The next t h r e e items i n t h i s page, 

23 under t h i s heading Investment i n A f f i l i a t e s , 

24 Other Assets, Employees B e n e f i t s T r u s t , Long-Term 

25 Debt, and Other Long-Term L i a b i l i t i e s , each have 
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1 have t h e q u e s t i & n back one more .ime t o make s u r e 

2 I ' m d c m g i t r i g h t . 

3 THE REPORTER: " Q u e s t i o n : W e l l , t h i s 

4 s e n t e n c e says I , meaning y o u r s e l f , have 

5 p a r t i c i p a t e d i n n e g o t i a t i o n s a n d / o r l i t i g a t i o n 

6 r e l a t e d t o t h e bases f o r components o f and t h e 

7 amount of c o m p e n s a t i o n t o be p a i d by one r a i l r o a d 

8 f c r a n o t h e r r a i l r o a d ' s l i n e s . And my q u e s r i o n 

9 was was t h a t a c t i v i t y o r r a , t i c i p a t i o n i n v o l v i n g 

10 a d e t e r m i n a t i o n o f t h e v a l u e o f t h e r a i l r o a d ' s 

11 a s s e t s o r t h e r a i l r o a d ' s l i n e s as you r e f e r t o 

12 h e r e , n o t n e c e s s a r i l y t h i s t r a n s a c t i o n ? " 

13 BY MR. WOOD: 

14 Q. Not t h e c l e a r e s t q u e s t i o n I a d m i t , b u t 

15 can you answer? 

16 A. My u n d e r s t a n d i n g i s t h a t you were 

17 a s k i n g , i n one o r more o f t h e s e o c c a s i o n s t h a t I 

18 r e f e r t o , was I mvo.'.ved i n t h e d e t e r m i n a t i o n o f 

19 v a l u e . I f t h a t i s t h e c o r r e c t u n d e r s t a n d i n g o f 

20 t h a t q u e s t i o n , t h e answer i s y e s . 

21 Q. That i s . A l l r i g h t . I n t h i s 

22 p r o c e e d i n g w i t n r e s p e c t t o t h i s t r a n s a c t i o n , d i d 

23 you p r o v i d e any i n d e p e n d e n t e v a l u a t i o n o f t h e 

24 16,24 3,000,000 e s t i m a t e d f a i r v a l u e f o r C o n r a i l ' s 

25 a s s e t s r e f e r r e d t o on page 120? 
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4 1 

1 necessary to make a.-, adjustment t o the v a l u e of a 

2 debt s e c u r i t y t o f a i r v a l u e ? 

3 A. I b e l i e v e , i f you l o c k at the C o n r a i l 

4 annual r e p o r t , you w i l l f i n d some t e x t m the 

5 notes t o the f i n a n c i a l s t a t e m e n t s where t h e y 

6 address the q u e s t i o n of the f a i r market v a l u e of 

7 t h e i r debt as d i s t i n c t from the book v a l u e of the 

8 debt. 

9 Q. The next column, l o o k i n g a g a i n on page 

121, r e f e r s t o l o n g - t e r m debt, 4,256,000,000. I s 

11 that the exact amount of long-term debt issued by 

12 CSX that you were r e f e r r i n g co g e n e r a l l y on page 

13 382 in your statement? 

^* A. This i s the amount that I was r e f e r r i n g 

15 to g e n e r a l l y m the f i r s t f u l l paragraph on page 

16 382 of my v e r i f i e d statement. 

"̂̂  Q- R e f e r r i n g to the l a s t page of t h i s 

18 Deposition E x h i b i t 1 which i s page 122 which has 

s e c t i o n 4 of t h i s work paper e n t i t l e d 

D e p r e c i a t i o n and A m o r t i z a t i o n of Components of 

21 Adjustment t o R e f l e c t Cost t o the Purchasers, the 

f i r s t i t e m under t h a t i s A, d e p r e c i a t i o n of f a i r 

value adjustment t o p r o p e r t y and equipment. Do 

24 you see t h a t item? 

25 A. Yes, I do. 

ALDERSON REPORTCSG COMPANY, CSC. 
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4 2 

1 Q. And a.gam t h i s 4,0 11,000,::: i s the 

^ 2 same number t.hat apoears i.n the p r e v i o u s summary; 

3 i s t h a t c o r r e c t ? 

4 A. I t appears both i n the sum.mary Roman 

^ 5 numeral I I I and m Roman numeral I I . 

6 Q. What IS the purpose of the c a l c u l a t i o n 

7 r e f l e c t e d i n s e c t i o n A of t h i s p a r t ? 

^ 8 A. The purpose of the c a l c u l a t i o n i s t o 

9 determine the amount of annual d e p r e c i a t i o n 

10 expense which would r e f l e c t the r e t u r n of t h i s 

^ 11 v a l u e , i f you w i l l , s t r a i g h t v̂ ep r ec i a t i on k i n d of 

12 a concept over the e s t i m a t e d u s e f u l l i f e or 

13 e s t i m a t e d r e m a i n i n g u s e f u l l i f e of those 

• 14 p r o p e r t i e s . 

15 Q. What was the source of the e s t i m a t e d 

16 r e m a i n i n g u s e f u l l i f e of 45 years t h a t you used 

• 17 here? 

18 A. I b e l i e v e , i f you would look i n the 

19 C o n r a i l annual r e p o r t . Form R-1, d e p r e c i a t i o n 

0 20 schedule which i s something l i k e schedule 335, 

21 but don't h o l d me t o t h a t number, v a r i o u s 

22 p r o p e r t i e s are l i s t e d and t h e i r d e p r e c i a t i o n 

0 23 r a t e s are l i s t e d . 

24 And t h e r e i s a composite f o r p r o p e r t i e s 

25 and a composite f o r equipment. And I would 

• ALDERSON REPORTCSG COMPANY. CSC. 
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1 t h i n k , i f you fa.«:e the r e c i p r o c a l of the 

2 d e p r e c i a t i o n r a t e , you get the number of years. 

3 And I t h i n k you would f i n d t h a t i t would be on 

4 t h i s order of magnitude. 

5 Q. You r e f e r r e d co the R-1 which i s the 

6 annual r e p o r t t h a t C o n r a i i f i l e s w i t h the STB as 

7 opposed t o the 10-K? 

8 A. That IS c o r r e c t . 

9 Q. Did you perfo r m y o u r s e l f the 

10 c a l c u l a t i o n you j u s t d e s c r i b e d or d i d someone 

11 e l s e p r o v i d e you w i t h t h a t c a l c u l a t i o n ? 

12 A. Someone p r o v i d e d me w i t h the 45 year s . 

13 And I ran the c a l c u l a t i o n i n the R-1 t o see what 

14 my l e v e l of comfort w i t h i t was. And I came out 

15 c o m f o r t a D l e . 

16 Q. Does t h a t mean i t was re a s o n a b l y c l o s e 

17 t o 45 years? 

18 A. Yes. 

19 Q- The next i t e m i n t h i s s e c t i o n r e f e r s t o 

20 B, a m o r t i z a t i o n of g o o d w i l l , i t r e f e r s t o an 

21 a m o r t i z a t i o n p e r i o d of 40 year s . Would you 

22 e x p l a i n the source of t h a t a m o r t i z a t i o n period',' 

23 A. I b e l i e v e , i f you look i n the Code of 

24 Federal R e g u l a t i o n s , the r e g u l a t i o n s 

25 a p p l i c a b l e -- the Uniform System of Accounts f o r 
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1 f r o m P r i c e W a t e r h c u s e. 

2 Q. Thank you. Ncw, c o u l d you t u r n t o page 

3 2 of D e p o s i t i o n E x h i b i t No. i. , p l e a s e . 

4 A. I .have page 2 i n f r o n t o f me. 

5 Q. I n t h e s e c t i o n l a b e l e d Summary o f 

6 Purchase A c c o u n t i n g A d j u s t m e n t , t h e r e i s a l i n e 

7 w h i c h you d i s c u s s e d w i t h Mr. Wood, l i n e C, 

8 l o n g - t e r m d e b t . 

9 A. Yes. 

10 Q. There i s a number m t h e column 

11 l o n g - t e r m d e b t i n t h e amount o f $4,256,000,000. 

12 C o u l d you e x p l a i n t h e s o u r c e o f t h a t number f o r 

13 me, p l e a s e . 

14 A. I b e l i e v e t h a t r e f l e c t s a c o m b i n a t i o n 

15 o f l o n g - t e r m debt and c o m m e r c i a l p a p e r . And I 

16 t h i n k you w i l l f i n d t h a t -- t h e b r e a k o u t o f t h a t 

17 number e l s e w h e r e m my work p a p e r s . I t ' s my 

18 g e n e r a ] r e c o l l e c t i o n t h a t t h e l o n g - t e r m p o r t i o n 

19 was a b o u t 2.5 b i l l i o n . I t ' s a l s o my r e c o l l e c t i o n 

20 t h a t t h o s e numbers p r o b a b l y a p p e a r m t h e CSX S-4 

21 r e g i s t r a t i o n s t a t e m e n t o f t h e b e g i n n i n g o f June 

22 1997 . 

23 Q. Am I c o r r e c t t h a t t h e am.ount o f 

24 l o n g - t e r m d e b t shown on l i n e C i s t h e amount o f 

25 d e b t t h a t CSX i s s u e d t o a c q u i r e C o n r a i l ? 
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1 A. T.his :.s d i s c u s s e d g e . n e r a l l y i . - . r y 

2 v e r i f i e d s t a t e m e n t a t page 382 i . " . t h e f i r s t f u l l 

3 p a r a g r a p n . And, i f you w i l l n o t e , p a r t w a y down 

4 t h a t p a r a g r a p h , seven l i n e s d'wn, t h e r e ' s a 

5 s e n t e n c e t h a t b e g i n s m May 1997 CSX i s s u e d 2.5 

6 b i l l i o n i n d e b e n t u r e s . 

7 There i s some d i s c u s s i o n e a r l i e r a b o u t 

8 c o m m e r c i a l p a p e r . And t h e n , i n t h e l a s t s e n t e n c e 

9 o f t h e p a r a g r a p h , t h e r e ' s a s e n t e n c e w h i c h r e a d s , 

10 s u b s e q u e n t t o t h e j o i n t t e n d e r o f f e r and m e r g e r , 

11 CSX's i n t e r e s t i n C o n r a i l i s f i n a n c e d by a 

12 c o m b i n a t i o n o f d e b e n t u r e s and c o m m e r c i a l p a p e r . 

13 And t h e amount we were r e f e r r i n g t o o f 

14 4,256,000,000 i s t h e r e f l e c t i o n o f t h a t . 

15 Q. So t h e answer t o my q u e s t i o n i s y e s , 

16 t h a t does r e f l e c t t h e c o s t o f d e b t and t h e 

17 c o m m e r c i a l p a p e r t h a t CSX has i s s u e d t o a c q u i r e 

18 C o n r a i l ? 

19 A. Yes. 

20 Q. S t a y i n g on t h a t one s e c t i o n , on page 2 

21 o f D e p o s i t i o n E x h i b i t No. 1, I b e l i e v e you 

22 d i s c u s s e d t h e f i r s t t h r e e l i n e s w i t h Mr. Wood, 

23 t h a t ' s l i n e s A t h r o u g h C; i s t h a t c o r r e c t ? 

24 A. That IS c o r r e c t . 

Q. And, as I u n d e r s t a n d you: t e s t i m o n y , 
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1 some time s i n c e I went thr o u g h t h i s , but I 

2 b e l i e v e t h a t ' s what t h i s i s . 

3 BY MR. WOOD: 

4 Q. Do you know who prepared t h i s worksheet 

5 t h a t ' s on page 103? 

6 A. My r e c o l l e c t i o n i s t h a t t h i s was 

7 prepared again i n the a c c o u n t i n g department of 

8 N o r f o l k Southern C o r p o r a t i o n . 

9 Q. On page 103, the f i r s t column i s headed 

10 C o n r a i l Assets December '96 E s t i m a t e . You see 

11 t h a t column? 

12 A. I do. 

13 Q. Do you know what the source of t h a t 

14 e s t i m a t e of C o n r a i l ' s assets? 

15 A. I do not . 

16 Q. Do you know i f t h a t e s t i m a t e would have 

17 been prepared by N o r f o l k Southern's a c c o u n t i n g 

18 department? 

19 A. I b e l i e v e t h a t i t was. 

20 Q, Do you know i f N o r f o l k Southern's 

21 a c c o u n t i n g department might have engaged any 

22 o u t s i d e c o n s u l t i n g or a c c o u n t i n g f i r m t o a s s i s t 

23 i n p r e p a r i n g t h a t e s t i m a t e ? 

24 A. I don't know t h a t . 

25 Q. Are you aware t h a t CSX engaged the 
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• 
1 expense ? 

2 A . I t h i n k t h a t ' s c o r r e c t . 

3 Q. I f the v a l u a t i o n i s h i g h e r , the 

4 deprec l a t i o n expense w i l ] be h i g h e r ? 

5 A. That's c o r r e c t . 

6 Q. By the same token, i f i t ' s lower --

• 
7 

8 

A . 

w i l l be 

I f I t ' s lower, the d e p r e c i a t i o n expense 

1 owe r . 

9 Q. But i f the v a l u a t i o n i s lower when i t ' s 

• 
10 f i n a l l y completed, would t h a t mean t h a t t h e r e 

• 
11 would be an i n c r e a s e i n the amount t h a t would 

12 have t o be booked as g o o d w i l l ? 

13 A. I t h i n k t h a t ' s c o r r ' - t . 

• 
14 Q. Is the g o o d w i l l expense -- i s the 

15 goodw i l l i t e m on the balance sheet a l s o s u b j e c t 

16 t o amort i zat ion? 

• 17 A. Yes, i t i s . 

18 Q. What's the r a t e or a m o r t i z a t i o n of 

19 goodwi11 7 

• 20 

21 

A. 

years. 

G e n e r a l l y g o o d w i l l i s a m o r t i z e d over 40 

22 Q. Do you have any knowledge as t o when 

• 23 P r i c e Waterhouse was f i r s t engaged t o conduct the 

24 v a l u a t i o n study? 

25 A. Not s p e c i f i c a l l y , no. 

• 
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1 Q. You wouldn't have any -- would you have 

2 any u n d e r s t a n d i n g of how they might -- whether 

3 they would make s i m i l a r purchase a c c o u n t i n g 

4 adjustm.ent on the c o n s o l i d a t e d balance sheet m 

5 d e t e r m i n i n g revenue adequacy a f t e r the 

6 t r a n s a c t ion? 

7 A. I don't know the answer t o t h a t . 

8 Q. You r e f e r r e d t o i n response t o a 

9 q u e s t i o n some time ago t h a t the -- your 

10 u n d e r s t a n d i n g t h a t a m o r t i z a t i o n of g o o d w i l l i s at 

11 40 y e a r s . I s t h a t something t h a t ' s e s t a b l i s h e d 

12 by a f i n a n c i a l a c c o u n t i n g s t a n d a r d i s s u e d by the 

13 FASB, F i n a n c i a l A c c o u n t i n g Standards Board? 

14 A. I don't know t h a t i t ' s e s t a b l i s h e d by 

15 the f i n a n c i a l a c c o u n t i n g board. I'm j u s t 

16 g e n e r a l l y f a m i l i a r from h a v i n g read some t h i n g s 

17 on the s u b j e c t of g o o d w i l l , t h a t t y p i c a l l y i t i s 

18 a m o r t i z e d over 40 years. I t doesn't have t o be 

19 40 y e a r s . I t can be l e s s than 40 y e a r s . 

20 Q. The l a s t page of t h i s E x h i b i t 1 i s a 

21 t a b l e headed C a l c u l a t i o n of E s t i m a t e d Average 

22 I n t e r e s t Rate. 

23 A. Yes, s i r . 

24 Q. The second column t h e r e r e f e r s t o the 

25 amount, and at the end i t ' s a g a i n , I'm 
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TBANSKmnON 
John Q. Andenon 
itMtAhkjtuftma 
Miy 8, 1997 

soo Wotar SfrMf - j]ZJ 
Jodaonv««. a 323Q2 

Dear Customer: 

If • been a few weeks since I wrote advising ymi that CSX reached agreement with Norfolk 
Southem on the dj>Taoo of ConraiJ. Now Td like to Jet you know what CSX haa been doina since 
ray!««later and idcnufy our planj for njoving forwardr- TtoagirTre iav^drxvwlrfaZ our 
acquifltionofConnU will resuk in a redrawn rai] map in the Eajt. with two Class I nilxtjadT 
competing head to bead 

CSX and NS plan to jointly file an application with the Surftcc Transportation Board setkina 
approve of thia t n ^ o a on June 16. 1997. and have asked the STB for m accelerated 2 5 5 ^ 
rtviewproces,. We believe this wiD gn* â ,̂ie tm« for .mcrcsted parties and toe STB to 
the ments of our apphcatjon. Our reasons for this request are as follows 

• Until the STB approves our joint application, the benefits to our customers of increased 
rail competition be beyond reach. 

• C ^ and NS collectively have invested over $ 10 billion but until we begin to operate our 
^ Z ^ ' "P"^' " ^ ^ " ^ needed to cam our p«>ject3um 

• < ^ win remain an independent company until the STB acts on oû ^ 
The uncertainty aflRxong its employees and customers needs to be settled JZn T^Tl^ 

o ^ I Z pnorconm^oo,, we would very much appr̂ aate your suppon ofthe 

dJ2^.^f^'?r'^?°°'^°P'^P^'^^«^ TW. aocument, which I wOl summarize for you in sibiemu^ r-oL.^..^^ Z , * *** 

dMoflK hour «««.lloperu«tlMMTOB we will i l are^NS ««m«lJo 



We approach our firture with great enthusiasm We beiicve the routes we will acquire firjm 
Con-ail wiD complemem our existing network. More importantly, they will enable us to grow our 
business as a result of ofbing you, our customer, a number of beneSts sudi as: 

• Expanded reach into new mar̂ {m whcge -you<aB̂ î K̂ ea3̂ ŷô g bagaeo:-

• WimititiQn of intefcfaange headaches thereby increasing both the reliabUity and vdodty of 
your sfaipmenis. 

• Improved lesponaiveness and easier use ofrail by reducing the handling of many of your 
reqaefts to a Bogie eairier. 

Many of you have adced if w* wiD be forced to raise prices to fimd onr acquisition of Conrail. 
ID rtspoosê  let ine aay thtt our phns are tn grow our business aggresaivriy and to attack a 
maike; that's «6% dominated by business moving on the highway, liqjroved service and 
efficiency available fitim an enbanoed CSX rail system ibouid allow us to put together price and 
icrvice ptH'tgf* that make inroads into this market and help us meet our growth objectivea 
Competitive ftcton wiD abo cone into [day u thete will now be two Oaas I railroads vying for 
business in many ofthe markets now dominated by one carrier. In short, we do not see raising 
prices as the path to funding this acquisition, we see efficiency and new business growth. 

As always, I thank you for your comments, suggestions and, most importantly, your business. 
Inclosing. I want to ask yott oiKe again to suppon us when our Teprescntative calls you in the 
nearfimire. Weoeedstateincnts/lettetsofsuppottbyJune2̂ . 

m keep you infonoed of our progress and will plan to write you again in the very near foture. 

Sincerely, 



OMITTED 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 3 3388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS --
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

CERTIFICATE OF SERVICE 

I hereby c e r t i f y that I have served t h i s 21st day of 

October, 1997, a copy of the foregoing "Joint Comments, Evidence, 

and Request f o r Conditions of A t l a n t i c City E l e c t r i c Company and 

Indianapolis Power & Light Company" (ACE, et al.-lB) and 

"Supplemental Comments, Evidence, and Request f o r Conditions of 

Indianapolis Power & Light Company" (IP&L-3) by f i r s t - c l a s s mail, 

postage prepaid, or by m.ore expeditious means, upon a l l p a r t i e s 

OL record. The "highly c o n f i d e n t i a l " version was served on 

persons on the Highly Confidential Restricted Service L i s t only; 

a redacted version was served on a l l other p a r t i e s of record. 

The f o l l o w i n g persons were served by hand deliv-sry: 

O f fice of the Secretai-y Mr. Vernon Williams, Secretary 
Case Control Unit Surface Transportaticn Board 
ATTN: STB Finamce Dkt. 33388 Mercury Building 
Surface Transoortation Board 1925 K Street, N.W. 
Mercury Building Washington, DC 20423-0001 
1925 K Street, N.W. « ^ DELIVERY 
Washington, DC 20423-0001 
VIA HAND DELIVERY 



David M. Konschnik, Director 
O f f i c e of Proceedings 
Surface Transportation Board 
Mercury Building 
1925 K Street, N.W. 
Washington, DC 20423 
VIA HAND DELIVERY 

John V. Edwards, Esq. 
P a t r i c i a Bruce, Esq. 
Zuckert, Scoutt 
& Rasenberger, L.L.P. 

Brawner Building 
888 17th Street, N.W. 
Washir.gton, DC 20006-3939 
VIA HAND DELIVERY 

Drew A. Harker, Esq. 
Chris Datz, Esq. 
Susan Cassidy, Esq. 
.A.rnold & Porter 
555 12th Street, N.W. 
Washington, DC 20004-1202 
VIA HAND DELIVERY 

David A. Coburn, Esq. 
Steptoe St Johnson 
1330 Connecticut Avenue, N.W. 
Washington, D.C. 20036 
V I A HAND DELIVERTl 

Gerald P. Norton, Esq. 
Harkins Cunningham 
1300 19th Street, N.W. 
Suite 600 
Washington, D.C. 20036 
VIA HAND DELIVERY 

Brenda Durham 
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Before the 

UTU/IL-1 

\ v\t^\»UR?ACE TRANSPORTATION BOARD ; , i 

Finance Docket No. 33388 

CSX TORPORATION AND CSX TRANSPORTATION, INC., NORFOLK SOUTHERN 
CORPORATION AND NORFOLK SOUTHERN FAILWAY COMPANY-CONTROL AND 
OPERATING LEASES/AGREEMENTS-CONRAI'. INC. AND CONSOLIDATED RAIL 

CCRPORATION 

VERIFIED STATEMENT OF JOHN H. BURNER 

My name i s John H. Burner. I reside i n Effingham, I L , and since 

1962 have been employed by I l l i n o i s Central Railroad Company. I am 

Assistant I l l i n o i s L e g i s l a t i v e D i r e c t o r f o r the Qnited Transportation 

Union, an e l e c t i v e p o s i t i o n which I have held since February, 1996. 

I have been requested by Joseph C. Szabo, the I l l i n o i s L e g i s l a t j v e 

Director f o r UTU, to rubmit t h i s statement regarding the a p p l i c a t i o n s 

bv CSX Corporation and Norfolk Southern Corporation, and t h e i r c a r r i e r 

a f f i l i a t e s CSX Transportation, Inc. (CSXT) and Norfolk Southern R a i l ­

way Company (NS) to c o n t r o l C o n r a i l , Inc. and i t s c a r r i e r a f f i l i a t e . 

Consolidated R a i l Corporation ( C o n r a i l ) . 

I am f u l l y f a m i l i a r w i t h r a i l r o a d operations i n I l l i n o i s . I 

am a locomotive engineer. This statement has been reviewed by Mr. 

Szabo, and has his concurrence. The UTU's I l l i n o i s L e g i s l a t i v e Board 

i s i n opposition to the proposed ap p l i c a t i o n s f o r a break-up of 

Conrail's system through the a c q u i s i t i o n and/or operation of i t s 

p r i n c i p a l l i n e s by CSXT and NS. 

- 1 -



The operational changes i n I l l a n o i s would be dramatic. I t i s 

my understanding upon review of the a p p l i c a t i o n and upon various 

accounts, t h a t tho CSXT l i n e between East St. Louis and Cincinna t i 

v i a Vincennes would be s u b s t a n t i a l l y downgraded i n favor of ro u t i n g 

over the Conrail l i n e between East St. Louis and Ind i a n a p o l i s , v i a 

Effingham and Terre Haute. Other operating changes embrace greater 

use of the NS routes through Decatur, I L , with a s u b s t a n t i a l increase 

i n pmployment at Decatur, and the s u b s t a n t i a l downgrading of the NS 

yard at Calumet, IL. These are only a few of ̂ -.he changes, and the 

f u l l impact cannot be determ.ined at t h i z eime i r the absence of f u l l 

knowledge of the various claims f o r conditions Anticipated from 

other c a r r i e r s , such as from I l l i n o i s Central Railroad Company, 

Wisconsin Central, Ltd., and Iowa I n t e r s t a t e Railroad, Ltd. 

The proposed changes f o r the Chicago area are p a t t i c u l a r l y 

d i s t u r b i n g , w i t h applicants having the avowed purpose of d i v e r t i n g 

t r a f f i c from the Chicago gateway. 

The UTU I l l i n o i s L e g i s l a t i v e Board reserves the r i g h t s to o f f e r 

a supplemental analysis of the impact of the transactions upon r a i l ­

road operations i n I l l i n o i s , and the impact upon r a i l employees, 

when the arrangements w i t h other c a r r i e r s are resolved. This can be 

accomplished at f u r t h e r e v i d e n t i a r y stages, or on b r i e f . 

I t i s clear at t h i s time th a t the impact upon competition, and 

upon r a i l services, w i l l be adverse; and likewise the transactions 

w i l l have an o v e r a l l negative impact upon r a i l employees. 

Recent developements i n the Western D i s t r i c t , w i t h a v i r t u a l 

breakdown i n c a r r i e r operations i n many areas , strongly suggest th a t 

the merger mania should be stopped i n the East. 

- 2 -



10/.n/97 14:11 

STATE OF ILLINOIS ) 
COUNTY OF EFFINGHAM ) 

Under the pe n a l t i e s of perj u r y , I a f f i r m the foregoing i s true 

and c o r r e c t as stated. 

October 21, .99 7 JOHN H. BURNER 

C e r t i f i c a t e of Service 

LEVewTVftt ^ hereby c e r t i f y I have served a copy of the foregoing upon Â -̂

iAf\«>*̂ ^ p a r t i e s of record i n d i c a t e d by Decisions Nos. 21, 27, and 43, 

by f i r s t c l a s s mail postage-prepaid. 

- 3 -
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VWW \ \ LAMBOl.f.Y 
MIITI. <100 

1020 NINtTEtNTH STREu'' NW 
'.X-\s!''!\;".TON'. D C ,'00 

l l i ^O.?4964920 

FAX 202.293 

October 21, 1997 

Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
Room 2215 
12iii K Constitution Avenue, N.W. 
Washington. D.C. 20423 

Re: Finance Docket No. 33388 

Dear Secretary Williams; 

Please find enclosed for filing with the Board an original and twenty-five 
(25) copies of the Comments and Responsive Application for Conditions 
submitted on behalf of the Southern Tier West Regional Planning and 
Development Board (STW-2) for filing in this proceeding. In accordance with 
Decision No. 6 in this proceeding, copies of the enclosed document are being 
served i:pon applicants' counsel and Administrative Law Judge Jacob 
Leventhal. 

Should there be any questions about this filing, please call me at (202) 
496-4920. 

Respectfully submitted, 

Paul IfuCattiboley 

Enclosures 

cr: Hon Jacob Leventhal 
All parties of record 



(STW-2) 

UNITED STATES OF AMERICA 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB FINANCE DOCKET NO 33388 

CSX CORPORATION AND CSX TRANrPORTATION, INC. 
NORFOLK SOUTHERN CORPOf ATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

- CONTROL AND OPERATING LEASES/AGREEMENTS -
CONRAIL INC AND CONSOLIDATED RAIL CORPORATION 

COMMENTS AND RESPONSIVE APPUCATION FOR CONDITIONS 
CF 

SOUTHERN TIER WEST REGIONAL PLANNING AND DEVELOPMENT BOARD 

Paul H Lamboley 
1020 Nineteenth Stieet. NW 
Suite 400 
Washington, D C 20036-6105 
Telephone: 202-496-4920 
Facsimile: 202-293-6200 

Counsel for Southern Tier West 
Regional Planning & Development 
Board 



A. Description Of Interest Aod_ Line 

The Southern Tier West Regional Planning and Development Board 

("STW") IS a regional planning board representing the New York State counties 

of Allegany, Cattaraugus, and Chautauqua located in the southwestern corner 

of New York State. For purposes of this proceeding, STW also represents the 

county of Steuben, also in New York State. 

The STW region is served by an east-west Conrail (CR) line known as 

the "Southern Tier Extension", which runs 146 route miles from Hornell, New 

York to Corry, Pennsylvania. See accompanying map attached as Exhibit A. 

Formerly part of the main line of tl.e Ene Lackawanna Railway Company (EL), it 

connects at Hornell with Conrail's Buffalo-Jersey City "Southern Tier Line." 

Between Corry and Meadville, Pennsylvania, the former Erie Lackawanna mam 

line IS owned by the Northwest Pennsylvania Rail Authority Between Meadville 

and Youngstown, Ohio, it is owned by Conrail. At Corry, connection is made to 

the Emponum-Ene line of the Allegheny & Eastern Railroa'. ("ALY"), a Class III 

earner. 

The STW region is also served by three north-south lines. Conrail's 

Buftalo-Harhsburg i'ne intersects the Southern Tier Extension at Olean. New 

York. The Buffalo & Pittsburgh Railroad ("BPRR") is a Class III railroad whose 

line passes over the Southern Tier Extension east of Salamanca, New York. 



BPRR and ALY are subsidianes of Genesee & Wyoming, Inc. Finally, the New 

York and Lake Erie Railroad ("NY&LE") operates as a Class III carrier between 

Gowanda, New York and Conewango, New York. It possesses a dormant 

connection with the Southern Tier Extension at Waterboro, New York 

Conrail and Norfolk Southern operate separate main lines along the 

shore of Lake Erie in Chautauqua County. Inasmuch as these lines are at the 

penphery of the STW region, and do not connect with the Southern Tier 

Extension, this tiling does not address them. 

B. The Recent History of the Southern Tier Extension Is Unique 

The Southern Tier Extension is unique in that it has been the subject of 

almost constant controversy between Conrail and state and local agencies 

since the early 1980's. This very public controversy has worked to dissipate the 

confidence of rail users, and contnbuted to a precipitous decline in rail usage 

and industrial activity in communities served by the Southern Tier Extension. 

When the New York State Department of Transportation ("NYSDOT") surveyed 

rail usage along the line 1980, annual volume was 4488 carloads; at this time, 

annual volume is about 500 cars. 

In 1979, New York State gave Conrail grants in aid totaling $26.9 million 

for vanous capital improvements to the Southern Tier Extension and Conrail's 

Buffalo to Suffern, New York "Southern Tier Line." One of the grants, the "TCS-

Wellsville Agreement" of December 6, 1979, provided $2.5 million for single-

tracking existing double track between Cuba Junction. New York and 

Salamanca, New York, installation of new signals and Traffic Control System 



(TCS) apparatus, and construction of a new controlled siding near Wellsville, 

New York. Consistent with New York State's use of bond monies to finance 

these grants, i.e., the assets purchased with grant monies collateralized the 

bonds, NYSDOT retained 30-year ownership of the materials used in the 

improvements and required Conrail to repay their depreciated value if the 

improvements were abandoned. Alternatively, NYSDOT could apply the same 

amount toward acquisition of the properties if they were abandoned. NYSDOT 

also secured maintenance and service commitments. 

Following 1981-82 litigation ansing from NYSDOT's concern that Conrail 

was not performing the maintenance and service commitments it had entered 

into three years before, NYSDOT and Conrail executed the "Southern Tier 

Agreement" of October 12, 1982. The Southern Tier Agreement was amended 

in 1987 and again in 1990. The latter amendments relieved Conrail of its 

obligation to operate ten through freight trains per week via Jamestown and 

reduced certain track maintenance requirements. Shortly thereafter, Conrail 

ceased operating a through freight between Elkhart, Indiana and Newark (Oak 

Island), New Jersey via Jamestown, Concurrently. Conrail terminated a 

program to rehabilitate trackage between Olean and Hornell. 

In light of the conceosions by New York, Conrail agreed that the 

improvements funded oy the TCS-Wellsville grant no longer served their 

intended purpose, and that the depreciated value thereof was $2,136 million. 

The 1990 amendments provided that Conrail would, on or before December 31, 

1991. submit a plan to redeploy the investment elsewhere in New York State, 

and that NYSDOT would consider such a proposal. No such proposal was ever 



submitted. In its absence, Conrail sho'jid have paid the $2,136 million as called 

for by the Southern Tier Agreement. No payment has ever been made. 

STW became involved in the future of the Southern Tier Extension in late 

1992, when it commissioned a comprehensive consulting study of the line's 

future. Following completion ot the study, and working closely with NYSDOT, 

STW attempted to acquire trackage between Hornell and Corry from Conrail. 

Summanzing a long and difficult negotiation, Conrail was generally willing to 

sell the line whenever Conrail management believed that it would be able to 

sever a continuous route between CSXT at Youngstown and Canadian Pacific 

("CP") at Hornell by abandoning the segment between Corry and Meadville. 

After this segment was sold to the Northwest Pennsylvania Rail Authonty 

pursuant to the order of the Interstate Commerce Commission in 1995 AB No. 

167 (Sub. No. 1139) Consolidated Rail Corp. - Abandonment between Corry 

and Meadville, in Erie and Crawford Counties, PA (non print) served April 17, 

1995 clanfied July 18. 1995. Conrail terminated negotiations with STW. 

While these negotiations were underway, traffic continued to deteriorate 

and large portions of the Southern Tier Extension were allowed to fall into 

disuse. At this time, two customers remain active in the vicinity of Jamestown. 

New York, generating approximately 500 cars annually. They receive service 

from Olean, approximately 50 rniies away. Remaining segments, totaling 92 

miles out of the 146 miles between Hornell and Corry, arp ?^ut down altogether. 

The segment between Olean and Hornell was damaged by flooding in January 

1996. Due to Conrail's failure to repair the damage, the washed out sections 

continue to erode, raising the cost of any repair that might be made. 

4 



In summary, the uncertain status of the Southern Tier Extension within 

Conrail has accelerated its deterioration both commercially and physically. 

C . Conrail Acquisition Concerr^s 

Working with NYSDOT and Congressman Amo Houghton, STW has 

continued to ieek an outcome in the Conrail Acquisition Proceedings for the 

Southern Tier Extension that will strbilize the future of rail service to active 

customers in the Jamestown area and revive use of the Hornell-Corry route for 

overhead freight traffic sufficient to support the costs of maintaining this 

essential piece of the region's economic development infrastructure. 

1. Transaction Potentials. 

a. Following the proposed division of Conrail between CSX 

Transportation ("CSXT") and the Norfolk Southern Railway Company ("NS"), 

the Southern Tier Extension and Conrail's Buffalo-Harrisburg line are 

designated for transfer to Norfolk Southern. In conjunction with Conrail's 

Meadville-Youngstowr line (which will also be conveyed to NS) and the Corry-

Meadville segment owned by the Northwest Pennsylvania Rail Authority, the 

Southern Tier Extension could therefore form part of a continuous route 

between other NS lines at Hornell and Youngstown. Alternatively, it could form 

part of a continuous route between Hornell and Ene, using Conrail trackage 

rights over the ALY which NS proposes to acquire. 

b. As a party of record in this proceeding, BPRR has indicated that it expects to 

seek overhead trackage rights over a portion of tho Southern Tier Extension between 

Salamanca and Olean. Southern Tier West supports BPPR's obtaining such trackage 

rights so long as it can be accomplished without interfering with the Norfolk 



Southern's operations on this line segment and will not be construed to attenuate 

Norfolk Southern's common carrier obligations thereon. 

2. Norfolk Southern's Failure to Define Its Plans for the 
Southern Tier Extension Harms the Southern Tier West Region 

The CSX/NS proposal to divide Conrail fails to address or detail Norfolk 

Southern's plans for the Southern Tier Extension in any way. 

Initially, Southern Tier West was told that its concerns would be 

addressed in Applicants' primary filing. Disappointingly, they were not. While 

STW has continued to engage in constructive discussions with Norfolk 

Southern in the hope of arriving at an agreement that would be beneficial both 

to NS and the region, it is now apparent that STW will not have (1) a clear idea 

of Norfolk Southern's plans for the line, or (2) an agreement protecting the 

future stability of rail service, pnor to October 21, 1997. 

What is apparent is that the Conrail/NYSDOT Southern Tier Agreement 

will expire June 1, 1998, before the control of Conrail is likely to pass to its new 

owners As the public sector planning agency representing part of the region 

protected by the Southern Tier Agreement, STW has a vital interest in seeing 

that its provisions are adhered to by Conrail and NS. 

The profound uncertainty affecting the Southern Tier Extension cannot 

continue. To let it continue beyond the control date is to further discourage 

existing customers and hinder economic development in the Southern Tier 

West region. 
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D. Conditional Remedies Requestod 

These acquisition proceedings, commenced by Primary Application filed 

pursuant to relevant provisions of 49 USC 11323-11325, are governed by the 

five factor "public interest" criteria of Sections 11324(b)(1)-(5): 

(1) the effect of the proposed transaction on the 
adequacy of transportation to the public; 

(2) the effect on the public interest of including, or failing 
to include, other rail earners in the area involved in 
the proposed transaction; 

(3) the total fixed charges that result from the proposed 
transaction; 

(4) the interest of rail earner employees affected by the 
proposed transaction; and 

(5) whether the proposed transaction would have an 
adverse effect on competition among rail carriers in 
the affected region or in the national rail system. 

See also 49 CRF 11801.1, General Policy Statement for Merger or Control of at 

Least Two Class I Railroads 

The imposition of conditional remedies here sought by STW is consistent 

with the above statutory and regulatory cntena, and is appropnate to ensure the 

transaction complies with public interest requirements. 49 USC 11324(c); 49 

CFR 1180.1(d). 

STW opposes the proposed division of Conrail's assets in its 

unconditioned form, and requests that any Board approval of the Primary 

Application be subject to following conditions and requirements: 

1. NS should be required to state and descnbe specifically its plans 

for the Southern Tier Extension. 



2. Conrail should be required to pay the $2,136 million owed to 

NYSDOT under the Southern Tier Agreement, or in the alternative, Norfolk 

Southern should be required to enter into an extension of the Southern Tier 

Agreement that addresses and provides for the future use, application or 

investment of those funds on the Southern Tier Extension to the mutual 

satisfaction of the parties. 

3. .NIS should be required to repair the washouts at Alfred, New York, 

Scio, New York, and Belmont, New York, and to othen^•ise restore the entire line 

to operable status, as required by the Southern Tier Agreement. 

4. The service and maintenance commitments contained in the 

Southern Tier Agreement should be extended five years from June 1, 1998. A 

summary of these commitments is attached as Exhibit B. 

WHEREFORE, STW respectfully submits this comment and request for 

impositions of conditions on any approval of the Pnmary Application in this 

proceeding. 

Dated: October 21, 1997 

Respectfully submitted. 

Paul H[Lamboley 
1020 Nineteenth Street. NW 
Suite ^00 
Washington, DC 20036-6105 
Telephone: 202-496-4920 
Facsimile: 202-293-6200 

Counsel 'or Southern Tier West 
Regional Planning and Development 

Board 
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es 



1990 SOUTHERN TIER AGREEMENT 

THROUGH FREIGHT None 

SERVICE COMMITMENT 
• 

LOCAL FREIGHT Olean - Jamestown: 5 day&'week if 

SERVICE COMMITMENT traffic is 90% or more of 1989 levels; 

3 days/week if between 75% and 89% 

of 1989 levels; "as needed" if less than 

75% of 1989 levels 

Hornell - Olean: "As needed" 

Jamestown - Corry: 'As needed" 

MAINTENANCE COMMITMENT Olean - Jamestown: FRA Class II 

track (25 MPH freight) with slow 

orders not to exceed 10 route miles 

Hornell - Olean: "As needed" 

Jamestown - Corry: 'As needed" 

EXHIBIT B 



CERTIF ICATE OF SERVIQE 

I hereby certify that on this ^ „ day of October 1997, copies of the 

foregoing document (STW-2) were served upon counsel for applicant parties 

via messenger or other expeditious means, and upon Administrative Law Judge 

Jacob Leventhal, Federal Energy Regulatory Commission, 888 First Street, NE, 

Suite 11F, Washington, DC 20426, and other parties of record, via first class 

mail, prepaid. 

P^ul H. Lamboley 
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P A U I f i 1 J \ M B O L ! Y 

SlJITr 400 
10.'0 N!N'i:i.hNTH STRUT N'W 

W,VSHI\'GTON. D C .'OO.HP 

TLI, 202.4964920 

FAX 202.2936200 

October 21. 1997 

Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
Room 2215 
12th & Constitution Avenue., N.W. 
Washington, D C. 20423 

Re: Finance Docket No. 3o388 

Dear Secretary Williams: 

Please find enclosed for filing with the Board an original and twenty-five 
(25) copies of the Comments and Responsive Application for Conditions 
submitted on behalf of the Resources Warehousing & Consolidation Services 
Inc. (RWCS-3) for filing in this proceeding. In accordance with Decision No. 6 in 
this proceeding, copies of the enclosed document are being served upon 
applicants' counsel and Administrative Law Judge Jacob Leventhal. 

Should there be any questions about this filing, please call me at (202) 
496-4920. 

Respectfully submitted. 

Paul 
. / 
mboley 

Enclosures 

cc: Hon. Jacob Leventhal 
All parties of record 



UNITED STATES OF AMERICA 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB FINANCE DOCKET NO 33388 

CSX CORPORATION AND CSX TRANSPORTATIO^^ ce\C. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERiM rxrAlLWAY COMPANY 

- CONTROL AND OPERATING LEASES/AGREEMENTS -
CONRAIL INC AND CONSOLIDATED RAIL CORPORATION 

COMMENTS AND RESPONSIVE APPLICATION FOR CONDITIONS 
CF 

RESOURCES WAREHOUSING & CONSOLIDATION SERVICES INC. 

Paul H Lamboley 
1020 Nineteenth Street, NW 
Suite 400 
Washington, D C 20036-6105 
Telephone: 202-496-4920 
Facsimile; 202-293-6200 

Counsel for Resources Warehousing 
& Consolidation Services, Inc. 



A. Statement Of Interest 

Resources Warehousing & Consolidation Services Inc. (RWCS) has 

offices, wai houses and terminal facilities located at 2200 Secaucus Road, 

North Bergen, NJ. Commonly owned Land Bndge Terminal Inc. (LBT) is also 

located at that address. 

RWCS, a freight forwarder, provides warehousing, consolidation, and 

intermodal services for international trade from warehouse and terminal 

facilities owned and operated by RWCS - LBT being the terminal operator. 

RWCS is a significant intermodal terminal facility in Northern New Jersey. 

RWCS intermodal facilities are located on the southem terminus of a 

north-south rail line owned and served by the New York Susquehanna & 

Western (NYSW). The Delaware Ostego Corporation (DO) owns the NYSW. 

The RWCS terminal lies between the North Bergen and Croxton Terminals, 

north cf the Kearny - APL Terminal facility. RWCS has committed to substantial 

development and expansion of its intermodal facilities on property owned at its 

present location. All of RWCS facilities are located within the North Jersey 

Shared Asset Area. 

B. Comme nts On Transa ction s 

1. CSX/NS - Delaware Ostego Agreement. 

The CSX and NS agreement to acquire DO makes less clear the nature 

of rail services that may be available to RWCS. RWCS has had discussions 

with DO, CSX and NS regarding rail service options at its facilities. RWCS has 

requested additional information clarifying the DO arrangement. Upon inquiry. 



the agreement has been stated to be confidential and proprietary in nature. 

Further, RWCS has been advised DO will continue operations. 

2. CSX/NS-Contrail Acquisition. 

RWCS has been constructively engaged in negotiations with the 

Applicants for service opportunities or commitments for its current intermodal 

facilities as well as the planned expansion. 

RWCS supports the transaction proposed by the Applicants and does not 

anticipate difficulty in ultimately achieving satisfactory service options or 

commitments 

C. REQUEST FOR RELIEF 

However, in the absence of definite agreement at this time, RWCS 

requests that any approval of this Primary Application be subject to imposition of 

appropnate conditions to ensure competitive rail service for its present and 

future facilities. In short, RWCS requests equal access to both NS and CSX rail 

service to and from its terminal facilities, similar to the dual access the 

Appiicants have already proposed for other facilities in the North Jersey Shared 

Assets Area, such as the APL Terminal in Kearny. 

The Primary Application in these proceedings, filod pursuant to 49 USC 

11324-11325, is governed by applicable public interest cnteria set out in statute 

and regulations. The condition requested is consistent with the public interest 

critena, will ensure competitive access and is within the authority of the Board. 

See 49 USC 11324(b) and (c); also 49 CFR 1180.1(a)-(d). 



Dated; October 21, 1997 Respectfully submitted. 

Paul fVtJ 
amboley 

Counsel for Resources Warehousing 
& Consolidation Services. Inc. 



GPgIlgL<^-TF QF SERVICE 

I hereby certify that on this day of October 1997, copies of the 

foregoing document (RWCS-3) were sen/ed upon counsel for applicant parties 

via messenger or other expeditious means, and upon Administrative Law Judge 

Jacob Leventhal, Federal Energy Regulatory Commission, 888 First Street. NE, 

Suite I IF, Washington, DC 20426, ani other parties of record, via first class 

mail, prepaid. 

Paul Hf! Lamboley 
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October 21, 1997 

Honorable Vernon A. Williams 

Surface Transportation Board 
Room 2215 
12th & Constitution Avenue, N.W. 
Washington. D C. 20423 

Re; Finance Docket No, 33388 

Dear Secretary Williams: 

Please find enclosed for filing with the Board an original and twenty-five 
(25) copies of the Comments and Requests for Conditions submitted on behalf 
of the Transportation Intermediaries Association (TIA-2) for filing in this 
proceeding. In accordance with Decision No. 6 in this procef^d ng, copies of the 
enclosed document are being served upon applicants' counsel and 
Administrative Law Judge Jaccp Leventhal. 

Should there be any questions about thib filing, please call me at (202) 
496-4920. 

Respectfully submitted. 

Paul l̂l̂ boley 

Enclosures 

cc: Hon. Jacob Leventhal 
All parties of record 
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A. Interest of the Transportation 
Intermediaries A.ssociation XTJA 

The Transportation Intermedianes Association (T(A) represents over 

1,000 members providing a wide variety of transportation related services as 

property brokers, freignt forwarders, consolidators, intermodal marketing 

companies (IMC's), non-vessel operating common carriers (NVOCC's), ocean 

or air fonwarders, and logistics companies. In addition, TIA members provide 

related services as warehousemen and payment auditors. TIA members also 

provide motor earner fleet management and/or supplementary earner services. 

As transportation intermedianes (Tl's), TIA members serve both shipper 

and carrier customers, many of which are small to medium sized businesses 

that may not have personnel, technology or resources readily available, but 

necessary for today's competitive transportat:on industry. The hallmark of TIA 

members is their investment in technology which provides effective and efficient 

data basing and retheval, price/service option studies and comparisons, 

shipment and equipment tracking, and EDI systems for manifests, p'lcking slips, 

bills of lading, receipts, invoices and payments. 

TIA members provide services involving all modes of transportation, 

whether in single, multi- or inter-modal transactions, for regulated and non-

regulated commodities including hazardous materials, in domestic and foreign 

commerce. Customs related services are also provided by TIA members. 

It is estimated that transportation intermedianes participate in over $20 

billion of the Nation's freight bill. As a result of TIA members' breath of 

expenence serving shipper and carrier eustomers, TIA brings a unique 



perspective to merger impacts on intermodal service, especially through the 

members of TIA's constituent Intennodal Conference. 

B. Comments and Requests of the Transportation 
Lnterjnediaries Associati_on_iTiAJ 

1. Summary of TIA Concerns 

The Intermodal Conference of the T-'^nsportation Intermediaries 

Association does not support the acquisition of Consolidated Rail Corp. by the 

Norfolk Southern and CSXT unless conditions are imposed. Using the 

experiences provided by the Western Carriers, to this nation's ability to transport 

goods via cost efficient and safe railroad services may be compromised. 

The benefits of the transaction appear that it will bnng rail to rail 

competition East of the Mississippi River for the first time since the formation of 

Conrail. However, with safety issues involving CSXT coupled with the debt 

load impacting the two acquinng earners, rail transportation service and safety 

may become as problematical in the East as it currently is in the West. 

Access may become an issue in terms of the volume ot contract business 

necessary to access the new rail senyices. Conrail has given only a few new 

rail contracts out in the last decade and took the step in 1995 to raise limits so 

as to reduce current contract holders from participating in the industry. Norfollc 

Southern has already railed their contract limits to prevent new companies 'rom 

entenng the marketplace. It is an educated guess that once the acquisition is 

approved, the standards will be raised to shrink the marketplace further. One 

only has to look to the Burlington Northern Sante Fes one year nse from 



$500,000 to $5,000,000 contract minimum requirement jump to appreciate what 

may happen to railroad transportation East of the Mississippi. 

The shrinking of the IMC industry will adversely eff:ict small to mid-range 

businesses and their ability to receive competitive trar .portation services on a 

timely basis. As the small to mid-range IMC is eliminated from the marketplace, 

volume will dictate access to rail intermodal services. IMC's in the industry will 

require vo'ume to maintain service contracts and will look to the largest 

shippers and their tonnage as their customer base. 

As volume customers of railroad intermodal services, TIA's. Intermodal 

Marketing Companies (IMCs) have experienced many negative results from tfie 

mergers of the BNSF and UP/SP which must be avoided in the case of 

Conrail's acquisition by NS and CSX. Some of these experiences include; 

• Elimination of existing service lanes and railroad intermodal 

terminals where no other competitive rail service exists. 

• Unilateral increases in contract volume requirements by the 

railroads with little relation to ability to produce that volume 

• Unilateral changes by the railroad contract credit terms, 

specifically: 

- materially shortened days for freight payment, 50-i-°o redu'jtion 
in some cases. 

- bonding or letter of credit requirement by one railroad in spite 
of our lengthy excellent credit histor/ with that carrier. 

- imposition of liquidated damages for our volume falling below 
the required minimum volume. 



• Substantial rate increases in many service lanes which has 

eliminated rail intermodal as a competitive option for our 

customers. 

• Severe shortages of intermodal containers and trailers which has 

forced our customprs to ship via h.ghway truck service at 

substantially higher eost to them. 

• Severe service deterioration in tenns of transit times and service 

consistency.' 

These experiences give rise to concerns that prompt TIA to propose 

imposition of conditions upon any approval of the Pnmary Application. 

2. Conditional Relief Requested 

Any approval of this merger should prohibit CSXT and NS (as well as 

Conrail where applicable) from imposing liquidated damages for volume 

shortfall due to: 

• increases in the carrier's rates which materially reduce the 

competitiveness and marketability of their service. 

• terminated railroad service lanes and/or intermodal terminals when 

no other competitive rail service alternative exists. 

• service performance which materially deviates from published service 

schedules. 

• carrier service schedules which materially inereased service transit 

times. 

1 In addition to these stated concerns. TIA shares and joins in the Comments and 
conditions proposed by the National Industnal Tratfic League (NITL). 



• increased frequency and/or severity of cargo loss .or damage by the 

railroad. 

CSXT and NS (as well as Conrail where applicable) should be required 

subr^it plans demonstrating competitive intermodal linehaul service in all lanes 

currently serviced by Conrail, including, but not limited to; 

Chicago, IL to/fron Philadelphia, PA or Morhsville, PA 
Chicago, IL to/from Baltimore, MD 
Chicago, IL to/from Kearny, NJ and/or North Bergen. NJ 
Chicago, IL to/from Buffalo, NY 
St. Louis, MO to/from Philadelphia or Morrisville, PA 
St. Louis, MO to/from Baltimore, MD 

St. Louis. MO to/from Kearny, NJ and/or North Bergen, NJ 

Both CSXT and NS (as well as Conrail where applicable) should submit 

plans showing how they plan to allocate intermodal containers and trailers. 

They should also be required to submit plans showing continued interchange of 

intermodal railcars, containers and trailers with all other railroads. 

The conditions requested are consistent with the public interest criteria 

and within the authority of the Board to impose. See 49 USC 11324(b) and (c); 

also 49 CFR 1180.1(a)-(d). 

Dated: October 21. 1997 Respectfully submitted, 

Paul Hrtbmboley 
1020 Nineteenth Street, NW 
Suite 400 
Washington, DC 20036-6105 
Tel: (202) 496-4920 
Fax; (202) 293-6200 

Counsel for Transportation 
Intermedianes Association 
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messenger or other expeditious means, and upon Administrative Law Judge 

Jacob Leventhal, Federal Energy Regulatory Commission, 888 First Street, NE, 

Suite I I F , Washington, DC 20426. and other parties of record, via first class 

mail, prepaid. 
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Comments of the 

New York Cross Harbor Railroad 

I . 

INTRODUCTION 

Pursuant tc the schedule adopted by the Surface 

Transportation Board ("the Board") on July 23, 1997, New York 

Cross Harbor Railroad ("NYCH") f i l e s i t s comments i n the above-

captioned proceeding. NYCH condi t i o n a l l y supports the 

ac q u i s i t i o n and p a r t i t i o n of Consolidated Rail Corporation 

("Conrail") by CSX Transportation ("CSX") and Norfolk Southern 

Railroad ("NS")^ provided that the Board addresses c e r t a i n 

s p e c i f i c concerns. S p e c i f i c a l l y , NYCH requests that the Bor.rd, 

as a condition of i t s approval, require (1) CSX to route t r a f f i c 

between Long Island and points i n southern New England and 

Co l l e c t i v e l y referred to as the Applicants. 



adjacent New York State, on the one hand, and, on the other hand, 

points i n the Mid A t l a n t i c States and the South and Southwest 

where NYCH's "Greenville Gateway" represents the shortest, most 

e f f i c i e n t and most t onomical routing and (2^ both Applicants to 

guaranty Conrail's pre-closing l i a b i l i t i e s to the extent that 

Conrail lacks s u f f i c i e n t assets a f t e r consummation of t h i s 

transaction to meet such l i a b i l i t i e s . 

I I . 

NYCH i s a class I I I short l i n e r a i l c a r r i e r 

headquartered i n Brooklyn, NY. O r i g i n a l l y established i n 1983, 

NYCH acquired the assets and franchises of the former New York 

Dock Railway. I t serves about 40 customers along a network of 

r a i l l i n e s and sidings on the waterfront near the Bay Ridge 

section of Brooklyn, operates a car f e r r y l i n k i n g f l o a t bridges 

i n Brooklyn and Jersey City, NY (Greenville Yard), and serves 

customers at the Greenville Yard. H i s t o r i c a l l y , NYCH (and the 

New York Dock Railway before i t ) provided overhead r a i l 

transportacion across New York Harbor. For i t s Brooklyn 

customers, i t provided the p r i n c i p a l i n t e r s t a t e r a i l connection 

to Conrail at Greenville Yard. Second, i t provided one of two 

in t e r s t a t e r a i l connections between the Long Island Rail Road 

("LIRR") and ("cnrail^ by handling t r a f f i c brought by the LIRR to 

^ The second connection i s at Fresh Pond Yard, Fresh 
Pond, NY, where the LIRR tracks w i l l connect with CSX a f t e r 
consummation of the merger. In the Spring of 1997, the LIRR 
leased i t s f r e i g h t f a c i l i t i e s and r a i l operations to the New York 
SL A t l a n t i c Railroad ("NY&A"), a newly former class I I I r a i l r o a d . 



the 65th Street Yard i n Brooklyn. Third, at one time NYCH and 

New York Dock Railway handled f r e i g h t t r a f f i c as a bridge c a r r i e r 

f o r Conrail. This t r a f f i c moved fron southern New England and 

southern New York points east of the Hudson River v i a Fresh Pond 

for movement to Brooklyn. NYCH (and before i t s formation, New 

York Dock) floa t e d t h i s f r e i g h t across the Hudson River to 

Greenville f or interchange back to Conrail before resuming a 

south or westbound haul. Twenty years ago. New York Dock Railway 

handled over 20,000 cars per year as a bridge c a r r i e r f o r Conrail 

and the LIRR. U n t i l 1976, NYCH's predecessor handled i n cross 

harbor f l o a t service 50% of the LIRR's western and a l l of i t s 

southern o r i g i n and destination f r e i g h t . V e r i f i e d Statement of 

Robert Crawford attached as Exhibit A hereto. Even i n 1990, i t 

handled s i g n i f i c a n t (about 6,000) carloadings i n interchange 

service between the LIRR and Conrail. NYCH o f f e r s the public 

s i g n i f i c a n t benefits by operating a d i r e c t routing across the New 

York Harbor, '"his routing saves substantial time and money on 

shipments moving to the South and Southwest compared with the use 

of an a l l Conrail gateway through Selkirk Yard.' 

During the years between 1983 and the present, NYCH's 

carloadings and revenues f e l l s u b s t a n t i a l l y , by 50%. This 

The Selkirk routing requires shipments to go up 
Conrail's New York-Albany Hudson Division along the east side of 
the r i v e r to Selkirk Yard and then down i t s River Div i s i o n to i t s 
Oak Island (NJ) yard. Aside from adding 300 miles to the t r i p , 
the New York-Albany l i n e i s a key passenger thoroughfare for both 
commuter and Amtrak t r a i n s and has r e s t r i c t i o n s on f r e i g h t 
movements. This Selkirk detour can add up to 72 to 120 hours i n 
t r a n s i t time versus NYCH's 45 minute c a r f l o a t r i d e . Crawford 
V.S. 



decline was due i n part to actions of Conrail's management to 

reroute LIRR i n t e r l i n e t r a t f i c moving to or from the South and 

S.-u: iv-ve?:; via Fresh Fond and Selkirk, rather than by NYCH's 

i i i e j : .-ai f l o a t . 5y rhe time NYCH's current mar agement acquired 

the v a i l i c a d ir. 1989, what l i t t l e Conrail-NYCK Conrail i n t e r l i n e 

t r a f f i c rer.ainir.a had alveaviy been rerouted. 

N'YCH r.ar.â 3r.-.ent began to study the causes of i t s 

t r a f f i c and revenue declines. I t found that Conrail had 

implements 5 a r l i c y of using predatory p r i c i n g to encourage 

shippers to rcute t r a f f i c via Selkirk rather than NYCH even where 

NYCH's routing was the only l o g i c a l move. I t also found that 

Conrail's computers had been programmed to delete NYCH from the 

routings. In some cases Conrail routed t r a f f i c v i a Selkirk 

contrary to s p e c i f i c shipper i n s t r u c t i o n s . NYCH concluded that 

Conrail was improperly withholding revenue d i v i s i o n s owed NYCH to 

offset car h i r e payments that Conrail erroneously thought NYCH 

owed i t . NYCH discovered that Conrail had l e t i t s interchange 

f a c i l i t i e s with NYCH at Greenville Yard f a l l i n t o disrepair 

contrary to the tern^s of the relevant agreements. Fin a l l y , NYCH 

learned that c e r t a i n Conrail management o f f i c i a l s had 

delib e r a t e l y misrepresented to others the condition of NYCH's 

f a c i l i t i e s , the nature of NYCH's ownership (that NYCH's 

management had Mafia t i e s ) , and that NYCH was on the verge of 

bankruptcy. 

These events culminated in NYCH's decision in the 

Spring of 1997 to sue Conrail for antitrust violations. After 



service of a "demand l e t t e r " upon Conrail, the part i e s met i n an 

attempt to resolve t h e i r differences. When presented with 

w r i t t e n evidence of t r a f f i c reroutings, Conrail o f f i c i a l s 

.u-kr..',s: odged t h i s action terming i t a "computer error." Conrail 

offered to s e t t l e t h i s dispute with a modest amoun*- of money 

which NYCH declined to accept. On June 5, NYCH i n i t i a t e d s u i t 

ap.-.mst Conrail under Section 2 of the Sherman A n t i t r u s t Act and 

oorr-ion law m Federal Court i n Brooklyn, NY. Conrail has f i l e d a 

Motion to Dismiss f o r f a i l u r e to state a cause of action. The 

matter w i l l be briefed, argued, and considered during the next 

several months. 

I l l . 

THE CURRENT PROCEEDING 

NYCH requested condition #1 

Shortly a f t e r NYCH i n i t i a t e d i t s a n t i t r u s t l i t i g a t i o n . 

Applicants f i l e d t h e i r application with the Board seeking to 

acquire control and d i v i s i o n of Conrail. In many respects, t h e i r 

proposal i s good f o r the eastern part of the country and for 

NYCH. For the f i r s t time, NYCH w i l l enjoy two competitive class 

I r a i l r o a d connections, NS and CSX. NS i n p a r t i c u l a r has reached 

out to NYCH i n a way unparalleled i n i t s h i s t o r y . NS has m.et 

with NYCH o f f i c i a l s and i s working hard to develop new t r a f f i c 

flows. NS sees NYCH as i t s partner f o r developing business to 

and from Long Island and southern New England, as well as from 

NYCH's lo c a l customers. 



Unfortunately, NYCH has not found the same f r i e n d l y 

reception from CSX that i t has gotten from NS. CSX has stated i n 

discovery that i t w i l l interchange with NYCH at Greenville Yard, 

one cf the shared asset f a c i l i t i e s . CSX cannot interchange 

d i r e c t l y with NYCH on Long Island because NY&A operates an 11 

mile l i n e of r a i l r o a d between Bay Ridre and the NYSA/CSX 

interchange at Fresh Pond. NYCH hopes that i t can negotiate rate 

or marketing arrangements with NYuA to give NYCH an e f f e c t i v e 

connection to CSX. But even i f NYCH and NY&A collaborate to 

mutual advantage, NYCH needs to convince CSX to work with i t to 

route t r a f f i c from southern New York and New Er;gland to the South 

and Southwest via NYCH. 

Interrogatories propounded by NYCH to CSX appear to 

r e f l e c t a d i s i n t e r e s t on i t s part to using NYCH's e f f i c i e n t cross 

harbor route instead of the circuitous Selkirk gateway. For 

example, NYCH propounded a series of questions to CSX to e l i c i t 

i t s l i k e l y routings for certain t r a f f i c movements that are well 

suited to NYCH's cross harbor route. In answering a simple 

routing question, CSX -- a f t e r admitting that i t s diversion study 

showed that the Conrail a c q u i s i t i o n would result i n a small 

amount of diversion ($20-25,000) from NYCH -- answered the 

question of whether i t would route over or around NYCH -- st a t i n g 

that t h i s decision w i l l depend upon c o n t r o l l i n g contracts or 

common c a r r i e r rates and routing guides. Elsewhere CSX admitted 

tha^. i t d i d not have a "routing corridor" between southeastern 

points and points on Long Island, southern New York, and southern 



New England. Instead, i t stated that the description of new 

service lanes i n the Operating Pl.=in i s intended to portray on a 

"T.aoro level the d i r e c t i o n a l flow of t r a f f i c on the enhanced CSX-

.-.11 r.et work . " Fir.ally, i n response to NYCH's inquiry as to 

:-.ow JSX would route t r a f f i c that a shipper requested be sent via 

NY-CH from Rooky M̂ -̂ -t NC, to Bridgeport, CT, CSX responded that 

• -^--o. • oor.sider a l l relevant factors i n responding to the 

s:Mr:o£r •? recie?: " ?.::d would take i n t o consideration " a l l 

."s m p r i c i n g the requested service." See, 

• i r s t Set of Interrogatories and Document 

Requests cf N'̂w Ycrk Cross Harbor Railroad Terrtiinal Corporation, 

attached here as Exhibit B. Moreover, NYCH understands that CSX 

:perat mg :rrison t e s t i f i e d i n a deposition taken by the 

.N.̂w York State Department of Transportation that CSX i s reluctant 

to use NYCH's routings because of i t s alleged deteriorated 

condition. NYCH's Chairman Robert Crawford addresses that 

a l l e g a t i o n m his attached V e r i f i e d Statement. NYCH has spent 

substantial money to r e h a b i l i t a t e the car f l o a t bridge f a c i l i t i e s 

and they are capable of handling about 37,000 r a i l cars per year, 

far i n excess of current t r a f f i c volumes. 

The simple factor of the matter i s that CSX has not 

studied how exactly to move t r a f f i c to or from ^he New York 

Metropolitan Area, including Long Island, southern Ncw York, and 

southern Connecticut. Instead, i t appears to have taken as the 

gospel t r u t h Conrail's perceptions of NYCH's physical f a c i l i t i e s 

and a b i l i t y to function as an economical and e f f i c i e n t r a i l 



c a r r i e r f o r the New York. Unlike NS, CSX has made no e f f o r t to 

contact NYCH or i t s shippers to learn of t h e i r needs and 

ca p a b i l i t i e s or v e r i f y the facts . Absent Board action, NYCH 

fears that CSX w i l l continue to route t r a f f i c around, rather than 

via NYCH. 

Should CSX continue Conrail's practice of d i v e r t i n g a l l 

t r a f f i c moving to or from points i n southern New England, 

adjacent New York State, and Long Island and southern and 

southwestern o r i g i n and destination points around the cross 

harbor gateway, NYCH's very a b i l i t y to continue i n business to 

serve i t s on l i n e customers w i l l be severely threatened. 

Accordingly, NYCH requests that the Board require CSX as a 

condition of t h i s merger to honor a l l sliipper d i r e c t i o n s , routing 

t r a f f i c between Long Island and points i n southern New England 

and adjacent New York State, on the one hand, and, on the other 

hand, points i n the Mid A t l a n t i c States and the South and 

Southwest where NYCH's "Greenville Gateway" represents the 

shortest, most e f f i c i e n t and most economical routing. 

NYCH requested condition #2 

Applicants have represented that Conrail w i l l be 

responsible f o r "certain other l i a b i l i t i e s , including among 

others, c e r t a i n l i a b i l i t i e s related to any s u i t , action or claim 

a r i s i n g on or a f t e r the Closing Date that do not r e l a t e 

predominantly to the NYC- or PRR-allocated assets." Later 

8 



Applicants provide t h a t , " i t i s expected that most of the pre-

Closing l i a b i l i t i e s of CRC, i t s parent CRR and t h e i r subs-diaries 

w i l l rer'.v^in i n place." According to Applicants, CRC w i l l pay Us 

•ore - Closir.a Care l i a b i l i t i e s , including i t s debt obi igat i CMU; , out 

of pa\Tr.en:s received, e i t h e r d i r e c t l y or throuvih NYC and TRK, 

f r o r JSXT 3.r.d NSR ir. connection with the Allocated Assets and t lio 

Sh.-.vei .^ssetE .^reas . . V p l = ^ represented that such payments 

sh.ould ce -ore than su f f i o i e r . t to per-rr.it CKC and i t s subsidiaries 

to dischar.:e ar.d cay a l l of t h e i r obligations. S i g n i f i c a n t l y , 

Applicants stated, "[h^cwever, i f for any reason land none i s 

presently foreseeable these sources of funds to CRC, i t s 

Subsidiaries and CRR provide i n s u f f i c i e n t to permit them to pay 

and discharge t h e i r obligations, NS and CSX have agreed i n the 

Transaction Agreement (Section 4.3) that CRC Holdings s h a l l 

provide to CRC the necessary funds." See. Vol. I , Application at 

42, 55, and 56. 

NYCH's wants the Board to condition i t s approval of 

t h i s a p p l ication on a sp e c i f i c requirement that NS and CSX w i l l 

be j o i n t l y responiiible f o r a l l of Conrail's pre-closing 

l i a b i l i t i e s i n the u n l i k e l y event that Conrail lacks the funds 

a f t e r closing to meet those obligations. NYCH believes that i t s 

a n t i t r u s t cause against Conrail i s meritorious. Should NYCH 

prev a i l i n t h i s l i t i g a t i o n , i t s economic damages could run over 

m i l l i o n (trebled to over $300 m i l l i o n ) and i t s punitive 

damages could exceed $500 m i l l i o n . Should NYCH and Conrail reach 



a settlement of the lawsuit, those damages would s t i l l l i k e l y be 

f a i r l y substantial. 

But f or certain statements made at the deposition of 

JSX and NS witnesses Sparrow and Romig taken by NYCH, statements 

repeatedly r.ade throughout the app l i c a t i o n and Transaction 

.-.greer.ent 5 sh.ould r u t to rest any concerns that NYCH should have 

on the ha;-.di:-.-- or cre-closmg Conrail l i a b i l i t i e s . Rather than 

rcare rhe ro.'.rol wirh. a long r e c i t a t i o n s of questions and answers 

r r r - rhar i e c o s i r i c n NY'CH attaches the more relevant pages as 

It s Exhihir C, The hottcm l i n e i s that CSX's and NS' l i a b i l i t y 

wimesses were unable to confirm, the representations made i n the 

application and Transaction Agreem.ents about the handling of 

Conrail's pre-closing l i a b i l i t i e s because they were not lawyers 

and had no intimate f a m i l i a r i t y with the very issues about v-'hich 

they were t e s t i f y i n g . 

In view of the reluctance of CSX's and NS' " l i a b i l i t y 

witnesses" to confirm what t h e i r companies had represented i n the 

application and Transaction Agreements and the size of NYCH's 

potential l i t i g a t i o n damages, NYCH requests that the Board 

condition i t s approval of t h i s merger on the fol l o w i n g 

requirement: That Applicants w i l l j o i n t l y anc severally guaranty 

Conrail s pre-closing l i a b i l i t i e s a r i s i n g out of l i t i g a t i o n (or 

settlement of l i t i g a t i o n ) r e l a t i n g to actions by Conrail thac 

occurred p r i o r to closing tc the extent that Conrail lacks 

s u f f i c i e n t assets a f t e r consummation of t h i s transaction to meet 

such l i a b i l i t i e s . 

10 



Accordingly, with those conditions NYCH supports the 

proposed a c q u i s i t i o n and d i v i s i o n of Conrail. 

Respectfylly,submitted, 

John D. Heffner 
REA, CROSS & AUCHINCLOSS 

1920 N Street, N.W. 
Suite 420 
Washington, DC 20036 
(202) 785-3700 

Counsel for New York Cross 
DATED: OCTOBER 21, 1997 Harbor Railroad 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y that I have t h i s 2lst day of October, 

1997, scr\ed the foregoing document upon a l l parties of record i n 

t h i s proceeding by mailing a copy thereof, properly addressed 

with postage prepaid. 

John D. Heffner 
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VERIFYING STATEMENT 

^ EXHIBIT 

Tills verif>inj? stiitemcat Is nmde by New Vork Cross Harbor Railroad in 
response to the AppUcation by Norfolk Southern and CSX. tu acquire and 
divide Conrail. 

IJiitiJ 1976 the l ong Lsiand Rail R(>ad\s freight was served by railroad 
carfkiats from the (ireeovlUe Yards for about 50% of lt<* Hcstern and all of 
Its southern I 'S oriî in and destination freighl. Today, that .servicr ha.«» 
dropped to less than 5* with the bidance being moved by ConraH via the 
Selldrk, NY rail bridg<e. This add̂ i 72-120 hours to the fi-eight trip and 
over M)0 miles to tbe dejrtinaiion of the freight. 

The CSX o|)era(ions hsts testified before the Board that it will not lue the 
New York Cross Harbor Railroad as the New York City aud Ijun)̂  Island 
gateway to and from the national rail jsystem due to the deteriorated ."ftafe 
ofthe Crosjc Harbor's rail facilities. New York Cross Harbor has spent 
over $2S0,(M)0 in renovation and refurbishing the i HI facilities in the past 
>ear. This refurbishing includeio th* track jn the GrcenviUe Yards, which 
will be rompletifd b> October 31, 1997. th« renovation lo the Bush Vards in 
Brooklyn that will be continued into the winter, and the continued renova­
tion of the float bridges in both Yards. Currently, New York Cross 
Harbor Railroad can handle 37,000 rail cars a year. Upon compiietiou of 
the renovations and reftirbishing now underway, the railroad wiU he ahfc 
to handle 75,000 per year. After additional capital improvements, approxi-
matclj $20,000,000, to existing Infrastructure, the railroad will be able to 
handle «iver 250,000 railcars, annuall>. The car float trip acru»> tbe 
harbor is approximatelv 3 miles and takes 45 minutes of time. 

Robert R. Crawfo^, President .September 18, 1997 
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VKKiyiCATIOW 

STATE OF 1^<LnI r li, ) 

cotmrr or /Aw^W^ ) 

b e i n g d u l y sworn, depoufs and 

says LiiaL he has read tne lor«»gain.:} « r « t - « » n r , kiu>ws t h e £act«t 

asS6zr:ed th'^re a re t r u e niui r.hat t i j c sdime ace t r u e as seated 

_̂  3\a>ecTib«d and aworn t o bet o r e m i r-hlie day o£ 

^ ^ ^ f t V y i ^ y J99 7 

WOLdiy Public of U^'^^'•^^'^ . 

Wy Coatni»nion o x p i r « 9 : 
UMWOCCR LOMERGAN 

No B006723 
_ J m Nww forti C<H>n«y . 



Sutojecf: t o the general objecf . icns, CSX responcila 

as r o l l o w s : 

The (Ieneral Merchanf^iafi .«?fufiy included t r a l f i c 

moving between rhe gfioorraphic Areas identified by NYOi. 

The rnerbc-d - t A-.v . n • T r . a t i c P .verc ioa Modal, as 

dnt.>.i...L.rr.i ,.i XX, Rouen'r, v e r i f i e d statement, creates 

candidate r c u t i n q s f o r posL-'.ransaciinn ner- - -.d 

then eetiniatos a market, ahare f o r each candidate 

r o u t i n g . Hence, the study cf routinq options suggested 

by >IYCH waa inh r r e n t i u the General Merc.'iandi t.-- .qt udy. 

B, m It.r: A p p i i c i t i o n , cnXl has discuuaed 
various " f r e i g h t corradors" f i . e . , the "Memphis Gatewav 
Service Rcnjte" discussed at nection 3.2.6 ot Volurr.*" 3P 
c i the Sai.lj-n«d Control Aucx-. -a t i o n ! , hnf o f f e r e d 
d t j t a i i e d obacrvationa roTic*?minq how operations would 
[bel conducted over ouch "corri d o r c , " and has fumiehed 
t h * p u b l i c w i t h d e t a i l e d analyses o£ the i d i l f jcrvlce 
improvfinents shippers w i l l enjoy over such " c c r r i d o r o . " 
NYCH i o uiuaware ot any discussion a proposed CSXT 
"cu i x i d o r " or •qratt-way service route" between 
; i ) aoutheastem p o i n t s r.uch as Waycross, GA*; rairpu FT,-
Rucky Mount. NC; and Harolet. NC and (3) pr , ints on Long ' 
Island, Ny tsuch as Babylon ut S a y v i l l e , NY); pointB i n 
Westchcoter, Dutchess. Putaam, Broru; and Colunbia 
Counties, NY; or f.o^'nts i n southern New iingland («u<̂l>. 
f l ' ' ? f^^^^""^ Bridgeport, CTJ . Assuming NYOI .is correof. 
that CSXT developed nc such " c o r r i d o r " l a preparing i t s 
A p p l i c a t i o n , please i d e n t i i y thctu " c o r r i d o r " or "aatewav 
3er^'lce route- C.̂ XT would recotrircnd f o r the movement of 
a^carload of t r a t t t o Irom Rocky Mount, NC to Brid«eport. 

Sub- .le genr ' . .. .-^ions, CS.X rcoponda 

an follow-! • 

^ ' - : f- t i v t numeroufl new service lanes i n 

the Opcr«-ri.,u Pl.,,, J i n t e n d e d t o p o r t r a y oii a macro 

l e v e l the d i r e c t i o n a l flow of t r a f f i c ov^-r the enhanced 
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CSX-Conrail netv/ork. A single carload of ^ x a f f i c 

o r i g i n a t i n g at Waycross, GA, t c r example, mc&i l i k e l y 

would be routed t o Long Island, rr/ he A t l a a t i < j 

Coaat Service Route, which extends along the east coast 

trom i i o u l L t m F l o r i d a t o New England. See pages l>2-34 

ut Vuluiuc iA uf Lne App l i c a t i o n . 

9. Assuniing a f t e r CS'TT's i n i t i a t i o n of 
operations o-/er the New York Central Lines t h a t a 
shipper i n Rocky Mount, NC, desired t o send a carload c f 
t r a t f i c from Pooky Mount t o B x i d a e p o r t , CT, v i C S X T t o 
Oreenvtlle, NJ, thence NYCH t o 6bzh Street Yard in New 
Vork C i t y to NYAH, thence N'fAU t o Fresh Pond, NY, 
f i n a l l y cnx" trom Ptersh road to Bridgeport 

(a) would CSXT decline t o o f f e r such a r o u t i n g a 
tavor ot some other r o u t i n g t o Bridgeport? 

(b) assuming CSXT rigreeti t o such a r o u t i n g , what 
considerations wou.d go i n t o CSXT'a computation 
ot the appropriate through rate f o r t h i c route? 

Subject t o the general objections, CSX responds 

as f o l l o w s : 

(a) Assuming t l i a t a shipper did make .oiu-h a 

request , CSX would consider ^ i i i r elevant l a c t o r a i n 

responding t o the shipper's request. 

(b; C3H w.-:.ld take into consideration a l l 

relevant market f a c t o r s i n ..ng uhe re<r-Leat.ed 

• • -e .. 

TO, Has CSXT undcrf,,aken anv r a t e c r service 
p r i c i n g f o r t r a f f i c t o be handled by, and routed v i a 
CSXT between those pointe 1 iat;ft<i i n t n t w r i u y a t o r y .No', 7, 
above? i f so, please provide any and a l l documento CSXT 
hao produced i n the course of pursuing or undertaking 
ouch r a t e o r p x i c i ^ y a n a l y s t s . 
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B i l l on my l e f t and t h e n ask B i l l on t h e r i g h t i f 

he w a n t s t o --

MR. LYONS: E i t h e r way you want t o do 

i t . You can mix and match. 

MR. CALDERWOOD: Perhaps f o r 

c l a r i f i c a t i o n o f t h e r e c o r d you s h o u l d , John, 

r e f e r t o them by t h e i r l a s t name 

MR. HEFFNER: I w i l l . 

MR. CALDERWOOD: as w e l l so i n t h e 

t r a n s c r i p t w e ' l l know who we're t a l k i n g t o . 

MR. LYONS: T h a t ' s up t o y o u . You can 

mix i t up. 

EXAMINATION BY COUNSEL FOR 

NEW YORK CROSS HARBOR RAILROAD 

BY MR. HEFFNER: 

Q. Mr. Spa r r o w and Mr. Romig, I have r i g h t 

now 16 q u e s t i o n s . I w o u l d e s t i m a t e t h e y w i l l 

t a k e 30 m i n u t e s . I ' l l t r y t o p r o c e e d as q u i c k l y 

as I c a n . I ' l l s t a r t w i t h Mr. Sp a r r o w f i r s t and 

t h e n I ' l l pop t h e same q u e s t i o n t o Mr. Romig. 

Mr. S p a r r o w , d i d you a s s i s t o r p r e p a - e i n --

excuse me, d i d you p r e p a r e o r a s s i s t i n p r e p a r i n g ^ 

t h o s e p o r t i o n s o f t h e a p p l i c a t i o n t h a t p e r t a i n t o 

t h e h a n d l i n g o f l i a b i l i t i e s , e s p e c i a l l y pages 42, 

55 and 56? 

ALDERSON REPORTING COMPANY, INC. 
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2 MR. CALDERWOOD: C o u l d we have an 

3 i n d i c a t i o n on t h e h i g h l y c o n f i d e n t i a l ? 

4 MR. STONE: Yes, a g a i n f o r t h e r e c o r d 

5 S c o t t S t o n e I have s i g n e d b o t h c o n f i d e n t i a l i t y 

6 u n d e r t a k i n g s . O f f t h e r e c o r d . 

7 ( D i s c u s s i o n o f f t h e r e c o r d . ) 

8 THE WITNESS: (By Mr. Sparrow) I h a d n ^ t 

9 a n y t h i n g t o do w i t h t h e w r i t i n g o f t h e s e 

10 p a r t i c u l a r s e c t i o n s . 

11 BY MR. HEFFNER: 

2 Q. D i d you a s s i s t i n t h e w r i . t i n g ? 

13 A. (By Mr. Spar r o w ) No. 

14 Q. You had no i n v o l v e m e n t ? 

15 A. (By Mr. Sparrow) I n t h e w r i t i n g o f 

16 t h e s e p a r t i c u l a r s e c t i o n s . 

17 MR. LYONS: May I ask t h e w i t n e s s t o 

18 speak o u t , and p o s s i b l y you m i g h t want t o f a c e 

IS t h e r e p o r t e r t o a s s i s t h e r . 

20 THE WITNESS: (By Mr. Sparrow) I had n& 

21 r o l e i n t h e w r i t i n g o f t h e s e p a r t i c u l a r s e c t i o n s . 

22 BY MR. HEFFNER: 

23 Q. Mr. Romig, I g a t h e r you h e a r d t h e 

q u e s t i o n . Do you want me t o r e p e a t i t ? 24 

25 A. (By Mr. Romig) No. I d i d n o t a s s i s t i n 

ALDERSON REPORTING COMPANY, INC. 
1202)289-2260 (800) FOR DEPO 

1111 14th ST., N.W., 4th FLOOR / WASHINGTON, D.C. 20005 



9 

10 

11 

12 

1 2 

1 p r e p a r i n g o r p r e p a r e t h e r e f e r e n c e d s e c t i o n s . 

2 Q . Mr . S p a r r o w , d i d you have you 

3 t a k e I g a t h e r you s o r t o f t o o k a m i n u t e and 

4 skimmed i t , as i t wer.-? 

5 A. (By Mr. Sparrow) I d i d . 

6 Q. Mr. Romig, have yoa had a chance t o 

7 l o o k a t i t ? 

8 A. (By Mr. Romig) I a l s o skimmed i t . 

Q. Okay, g r e a t . On page 55 a b o u t t h r e e 

l i n e s down, and t h i s w i l l be f o r Mr. S p a r r o w 

f i r s t , where i t says c o n t i n u i n g C o n r a i l 

a c t i v i t i e s you see a s e n t e n c e t h a t b e g i n s , 

13 However, i t i s e x p e c t e d t h a t most o f t h e 

14 p r e - c l o s i n g l i a b i l i t i e s , you see t h a t s e n t e n c e ? 

3_5 MR. LYONS: I f c o u n s e l w i l l e x c u s e u s , 

16 s i n c e t h e r e was no n o t i c e t h a t t h e s e pages w o u l d 

17 be c a l l e d t o h i s a t t e n t i o n , c o u n s e l and t h e 

18 w i t n e s s o n l y have one copy so t h i s w i l l s l o w i t 

19 up . 

20 THE WITNESS: (By Mr. Spa r r o w ) I see 

21 t h e l i n e i n q u e s t i o n . 

22 BY MR. HEFFNER: 

23 Q. I was w o n d e r i n g i f you know why t h e 

24 q u a l i f i e r most wa.s used o r what do t h e y mean by 

25 most as opposed t o a l l 

ALDERSON REPORTING COMPANY, INC. 
(202)289-2260 (800) FOR DEPO 

1111 14th ST., N.W., 4th FLOOR / WASHINGTON, D.C, 20005 
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J 
1 MR. LYONS: O b j e c t i o n s , s i n c e he's 

2 i n d i c a t e d t h a t he has n o t p a r t i c i p a t e d i n o r i n 

3 any way i n t h e p r e p a r a t i o n o f t h e s e p a g e s , b u t he 

4 may answer. 

5 THE WITNESS: (Mr. Sparrow) No. 

6 BY M'' . HEFFNER : 

7 Q. I n y o u r v e r i f i e d s t a t e m e n t , 

8 Mr. S p a r r o w , on page 2 i t i n d i c a t e s t h a t y o u ' r e 

9 f a m i l i a r w i t h t h e --

10 MR. CALDERWOOD: Excuse me, a r e you 

11 r e f e r r i n g t o page 2 o f h i s -- what's t h e page i n 

12 t h e r e c o r d ? 

•-jl 13 MR. HEFFNER: Okay, page i n t h e r e c o r d 

14 w o u l d be page 620. 

15 BV MR. HEFFNER: 

16 Q. I g a t h e r b a sed upon what you say on 

1"/ page 620 o f t h e v e r i f i e d s t a t e m e n t t h a t you a r e 

18 f a m i l i a r w i t h t h e t r a n s a c t i o n a g r e e m e n t s as t h e y 

19 p e r t a i n t o l i a b i l i t i e s ? 

20 A. (By Mr. Sp a r r o w ) Yes I'm f a m i l i a r w i t h 

21 t h e t r a n s a c t i o n a g r e e m e n t s as t h e y p e r t a i n t o 

22 l i a b i l i t i e s . 

23 Q. And, Mr. Romig, i f I can p u t t h e same 

2 4 q u e s t i o n t o y o u ? ^, 

25 A. (By Mr. Romig) Yes, I am a l s o f a m i l i a r 

y 

ALDERSON REPORTING COMPANY, INC. 
(202)289 2260 (8001 FOR DEPO 

1111 14th ST., N.W., 4th FLOOrt / WASHINGTON, D.C, 20005 
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1 w i t h them. 

2 Q. At page 621 o f t h e j o i n t v e r i f i e d 

3 s t a t e m e n t t h e r e ' s a s t a t e m e n t t h a t s ays t h a t 

4 C o n r a i l w i l l pay p r e - c l o s i n g d a t e l i a b i l i t i e s . 

5 Dc you understand the term liability to include y 

6 l i a b i l i t i e s a r i s i n g o u t c f l i t i g a t i o n ? I s t h a t 

7 what i s meant by t h e t e r m l i a b i l i t y o r c o u l d 

8 t h a t -- does t h a t i n c l u d e l i t i g a t i o n l i a b i l i t i e s ? 

9 MR. LYONS: O b j e c t i o n s i n c e i t c a l l s 

10 f o r a l e g a l c o n c l u s i o n and t h e r e ' s no s h o w i n g 

11 t h a t t h e gentlem.an i s a l a w y e r , b u t he can 

12 answer. 

13 THE WITNESS: (By Mr. S p a r r o w ) W e l l , I 

14 was g o i n g t o say :hdt b e i n g a c a p i t a l i z e d t e r m , I 

15 w o u l d t a k e i t t h a . t h a t ' s a c t u a l l y d e f i n e d /-
1/ 

16 somewhere and t h e r e f o r e s u b j e c t t o l e g a l 

17 i n t e r p r e t a t i o n , w h i c h I'm n o t q u a l i f i e d t o g i v e 

18 BY MR. HEFFNER: . ^ 

-9 Q- U n d e r s t a n d . But you s a i d , d i d n ' t y o u , 

20 t h a t you a r e f a m i l i a r w i t h t h e t r a n s a c t i o n 

21 a g r e e m e n t ? 

22 A. (By Mr. Spar r o w ) R i g h t . 

23 Q. Mr. Romig, i f I can ask you t h e same 

24 q u e s t i o n , do you -- what's y o u r u n d e r s t a n d i n g o f 

25 t h e t e r m p r e - c l o s i n g d a t e l i a b i l i t i e s as u s e d i n 

ALDERSON REPORTING COMPANY, INC. 
(202)289-2260 (800) FOR DEPO 

1111 14th ST., N.W., 4th FLOOR / WASHINGTON, D.C, 20005 
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1 t h e j o i n t s t a t e m e n t on page 621? 

2 MR. CALDERWOOD: I ' l l o b j e c t . T hat ^ 

3 r e a l l y c a l l s f o r a l e g a l c o n c l u s i o n as t o l e g a l 

4 i n t e r p r e t a t i o n what t h e t e r m means. The w i t n e s s 

5 can p r o c e e d t o r e s p o n d . 

6 THE WITNESS: (By Mr. Romig) I'm n o t 

7 f a m i l i a r w i t h t h e l e g a l i n t e r p r e t a t i o n o f t h a t 

8 term,. 

9 BY MR. HEFFNER: 

10 Q. Okay. But you a r e f a m i l i a r w i t h what ^ 

11 i s c o n t a i n e d i n t h e t r a n s a c t i o n a g r e e m e n t , a r e n ' t 

12 ycu? 

13 A. (By Mr. Romig) Yes. 

14 Q. Does t h e t r a n s a c t i o n a g r e ement p r o v i d e 

15 t h a t C o n r a i l -- and t h i s w e ' l l s t a r t w i t h 

16 Mr. S p a r r o w -- C o n r a i l w i l l be r e s p o n s i b l e f o r 

17 c e r t a i n o t h e r l i a b i l i t i e s among o t h e r s --

18 i n c l u d i n g among o t h e r s c e r t a i n l i a b i l i t i e s 

19 r e l a t i n g t o any s u i t , a c t i o n o r c l a i m a r i s i n g on 

20 o r a f t e r c l o s i n g d a t e t h a t do n o t r e l a t e 

21 p r e d o m i n a n t l y t o NYC o r PRR a l l o c a t e d a s s e t s ? 

22 MR. LYONS: I'm g o i n g t o o b j e c t . I t 

23 sounds as i f t h i s i s a q u o t a t i o n f r o m somewhere 

24 and i f i t i s , I t h i n k t h e w i t n e s s s h o u l d be 

25 d i r e c t e d t o t h e q u o t a t i o n so he can see i t i n 
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1 c o n t e x t . 

2 BY MR. HEFFNER: 

3 Q. Okay, page 42. T h i s i s c o n t a i n e d i n 

4 t h e a c t u a l t e x t o f t h e a p p l i c a t i o n , and I made a 

5 m i s t a k e . I s h o u l d have s a i d p r i o r t o c l o s i n g 

6 d a t e . Have you r e a d t h e a c t u a l a p p l i c a t i o n 

7 i t s e l f ? 

d A. (By Mr. Spar r o w ) 15,000 pa g e s , no, s i r . 

9 Q. Have you r e a d t h e i n i t i a l v o lume o f t h e 

10 a p p l i c a t i o n p a r t i c u l a r l y as i t p e r t a i n s t o t h i n g s 

11 c o v e r e d i n y o u r v e r i f i e d s t a t e m e n t ? 

12 A. (By Mr. Sparrow) I ' v e r e a d t h e 

13 t r a n s a c t i o n a greement and v a r i o u s o t h e r segments 

14 of the application. ^ 

15 Q. Have you r e a d t h a t p a r t o f t h e 

16 a p p l i c a t i o n t h a L d e a l s w i t h l i a b i l i t i e s ? 

17 A. (By Mr. Spar r o w ) Yes. 

18 Q. Okay. Great. • ^ 

19 A. (By Mr. Sparrow) S e v e r a l months ago, 

2 0 b u t yes . 

21 MR. LYONS: C o u n s e l , do you want t o 

22 c a l l h i s a t t e n t i o n t o a p a r t i c u l a r s e n t e n c e o r 

23 t h e : -"nd have him r e a d i t now? 

24 IR. HEFFNER: Yes. I ' d l i k e 

25 Mr. ._ ̂  . t o xeau LUC -^^t-onr-p u n d e r t h e 
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2 1 

1 t h e w i t n e s s i s b e i n g a s k e d a b o u t t h a t . 

2 THE WITNESS: (By Mr. Sp a r r o w ) C o n r a i l 

3 i s r e s p o n s i b l e f o r c e r t a i n -- f o r o b l i g a t i o n s 
y 

4 f o r - - w h i c h a r o s e f r o m e v e n t s p r i o r t o t h e 

5 c l o s i n g as d e f i n e d by l e g a l a u t h o r i t i e s . 

6 BY MR. HEFFNER: 

7 Q. Mr. Romig, i f I can p u t t h e q u e s t i o n t o 

8 you and make l e t me see i f I can fr a m e i t a 

9 l i t t l e more p r e c i s e l y . Under t h i s s t a t e m e n t on 

page 42 and s i m i l a r s t a t e m e n t c o n t a i n e d on page 

11 621 t h a t C o n r a i l w i l l pay p r e - c l o s i n g d a t e 

12 l i a b i l i t i e s and you were p a r t i a l l y r e s p o n s i b l e , I 

^ 13 g a t h e r , f o r a u t h o r i n g t h e s t a t e m e n t on page 6 2 1 , 

14 i n y o u r o p i n i o n w o u l d C o n r a i l be l e g a l l y 

15 r e s p o n s i b l e f o r p a y i n g a j u d g m e n t t h a t a r o s e o u t 

^6 °f l i t i g a t i o n f o r e v e n t s t h a t o c c u r r e d p r i o r t o 
17 c l o s i n g ? 

18 MR. CALDERWOOD: I ' l l o b j e c t t o t h a t . 

F i r s t , t h e r e ' s no i n d i c a t i o n t h a t Mr. Romig had 

a n y t h i n g t o do w i t h t h e l a n g u a g e t h a t a p p e a r s on 

page 42 and s e c o n d l y t h a t i t i s -- c a l l s f o r 

22 l e g a l c o n c l u s i o n s . The document page 42 s t a n d s 

23 f o r i t s e l f , and as t o , you know, l i a b i l i t i e s f o r 

l a w s u i t s and so f o r t h , t h a t r e a l l y p e r t a i n s t o a 

l o g a l i s s u e and t h e r e ' s no i n d i c a t i o n t h a t 

1 9 

2 0 

2 1 

2 4 

2 5 
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25 
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BY MR. HEFFNER: 

Q. F i r s t r e f e r r i n g t o c o r p o r a t e l e v e l 

l i a b i l i t i e s , t o what does t h e wo r d a c t i o n r e f e r 

t o i n t h e s e v e n t h l i n e , a c t i o n s a r i s i n g p r i o r t o 

t h e c l o s i n g d a t e ? 

MR. LYONS: I w i l l o b j e c t t o t h a t once 

a g a i n , we're p u t t i n g q u e s t i o n s as t o l e g a l 

i n t e r p r e t a t i o n o f d e f i n e d t e r m s i n an agreement 

t o a n o n l a w y e r , and i t ' s o b j e c t e d t o . He can 

answer s u b j e c t t o t h a t f o r what i t ' s w o r t h . 

THE WITNESS: (By Mr. Spar r o w ) I d o n ' t 

know what t h . l e g a l d e f i n i t i o n o f a c t i o n i n t h a t 

p a r t i c u l a r c o n t e x t means. 

BY MR. HEFFNER: 

Q. L o o k i n g a t y o u r v e r i f i e d s t a t e m e n t a t 

page 6 2 1 , you r e f e r a c o u p l e o f t i m e s t o ^ 

o b l i g a t i o n s , d i s c h a r g e and pay a l l o b l i g a t i o n s . 

Does o b l i g a t i o n i n c l u d e l i a b i l i t i e s a r i s i n g f r o m 

l i t i g a t i o n ? 

A. (By Mr. Sp a r r o w ) To a f i n a n c e p e r s o n 

o b l i g a t i o n s mean o b l i g a t i o n s t o pay money i n t h e 

c o u r s e o f c o n d u c t o f b u s i n e s s . I f such an 

o b l i g a t i o n t o pay money a r i s e s as a p a r t o f 

l i t i g a t i o n , I suppose so. 

Q. Would y o u r answer be yes t h e n ? 

ALDERSON REPORTING COMPANY, INC. 
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1 A. (By Mr. Sparrow) Yes. 

2 Q. I f I c o u l d go t o Mr. Romig f o r a c o u p l e 

3 o f m i n u t e s , have you f o l l o w e d t h e l i n e o f 

4 q u e s t i o n i n g w i t h Mr. Sparrow a b o u t c o r p o r a t e 

5 l e v e l l i a b i l i t i e s and r e t a i n e d l i a b i l i t i e s ? 

6 A. (By Mr. Romig) I have. y 

7 Q. Would t h e l i a b i l i t y t h a t a r o s e t n r o u g h 

8 l i t i g a t i o n be c o n s i d e r e d a •-- an o b l i g a t i c . n 

9 w i t h i n t h e meaning o f y o u r v e r i f i e d s t a t e m e n t ? 

10 MR. CALDERWOOD: I'm g o i n g t o o b j e c t t o 

11 t h a t as i t ' s c a l l i n g f o r a l e g a l c o n c l u s i o n by 

12 t h e w i t n e s s . I ' l l p e r m i t him t o r e s p o n d . 
1/ 

13 THE WITNESS: (By Mr. Romig) I do n o t 

14 know. 

15 BY MR. HEFFNER: 

16 Q. What do you m.ean t h e n by t h e t e n 

17 o b l i g a t i o n s used i n y o u r s t a t e m e n t ? 

18 

19 i n t e n d e d i n o u r s t a t e m e n t i s s o m e t h i n g w h i c h has 

been d e t e r m i n e d t h a t C o n r a i l i s r e q u i r e d t o p a y . 

Q. C o u l d i t i n c l u d e , say, a j u d g m e n t ? 

22 A. (By Mr. Rom.ig) If a judgment were an y 

23 o b l i g a t i o n o f C c n r a i l , t l i e n i t w o u l d be a 

24 r e q u i r e d p ayment. 

^ Q- Suppose t h a t y o u r e m p l o y e r , N o r f o l k 

ALDERSON REPORTING COMPANY, INC. 
(202)289-2260 (800) FOR DEPO 
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-m 

A . (By M r . Romig) An o b l i g a t i o n as 



3 2 

1 MR. HEFFNER: The a c t i v i t i e s c o m p l a i n e d 

2 o f o c c u r r e d b e f o r e t h e c o n t i ' o l d a t e . 

3 MR. LYONS: No, as t o t h e s e t t l e m e n t as 

4 t o t h e t i m e o f s e t t l e m e n t . 

5 MR. HEFFNER: The s e t t l e m e n t w o u l d 

6 o c c u r a f t e r t h e c o n t r o l d a t e . 

7 MR. LYONS: Okay. The w i t n e s s can 

8 answer i f he's a b l e s u b j e c t t o t h e o b j e c t i o n s 

9 t h a t he's n o t a l a w y e r and t h a t c a l l s f o r a l e g a l 

10 c o n c l u s i o n . 

11 THE WITNESS: (By Mr. Sp a r r o w ) Yeah, i t 

12 seems t o c a l l f o r a l e g a l c o n c l u s i o n t h a t I'm n o t 

13 q u a l i f i e d t o make o t h e r t h a n t o r e a d back t h e 

14 l a n g u a g e . 

15 BY MR. HEFFNER: 

16 Q. But you s t a t e d , d i d n ' t y o u , t h a t y o u ' r e 

17 f a m i l i a r w i t h t h e t r a n s a c t i o n a g r e e m e n t ? 

18 A. (By Mr. S p a r r o w ) I n t h e sense t h a t I 

19 have r e a d i t . I h a v e n ' t o f f e r e d t o make any 

20 l e g a l i n t e r p r e t a t i o n s o f i t . 

21 Q. Do you b e l i e v e t h e t e r m p r e - c l o s i n g 

22 l i a b i l i t i e s and t h e t e r m o b l i g a t i o n s as you' v e 

23 used i n y o u r v e r i f i e d s t a t e m e n t w o u l d i n c l u d e 

24 l i t i g a t i o n j u d g m e n t s c r s e t t l e m e n t s w i t h t h e 

25 q u a l i f i c a t i o n s t h a t y o u r c o u n s e l has -- and I 

ALDERSON REPORTING COMPANY, INC. 
(202)289-2260 (800) FOR DEPO 

1111 14th ST., N.W., 4th FLOOR / WASHINGTON, D.C, 20005 



•I 

3 3 

1 have d i s c u s s e d ? 

2 MR. LYONS: I o b j e c t t o t h a t s i n c e 

3 t h e r e ' s no s p e c i f i c r e f e r e n c e t o what t h e 

4 q u a l i f i c a t i o n s a r e , and I t h i n k a g e n e r i c 

5 r e f e r e n c e t o t h e -- t o t h e v e r i f i e d s t a t e m e n t i s 

6 vague. And i f t h e r e ' s some s p e c i f i c passage o f 

7 t h e v e r i f i e d s t a t e m e n t t h a t you w i s h him t o 

8 a d d r e s s , he c o u l d answer t h a t . I d o n ' t --

9 o t h e r w i s e I o b j e c t t o i t . 

10 MR. HEFFNER: And does t h a t mean he can 

11 answer anyway o r y o u ' r e d i r e c t i n g him n o t t o ? 

12 MR. LYONS: He can answer i t anyway i f 

13 he can do i t w i t h o u t l o o k i n g a t a p a r t i c u l a r p a r t 

14 o f t h e s t a t e m e n t . C e r t a i n l y you can ask him t h a t 

15 q u e s t i o n . 

16 THE WITNESS: (By Mr. Spar r o w ) W e l l , I 
/ 

17 would respond again that any obligation to pay ^ 

18 money w h i c h became a l e g a l l y c o m p e l l i n g 

19 o b l i g a t i o n o f C o n r a i l t o pay w o u l d be an 

20 c b l i g a t i o n . 

21 BY MR. HEFFNER: 

22 Q. Okay. Mr. Romig, you've h e a r d t h e s e 
23 q u e s t i o n s , a r e you i n a p o s i t i o n t o e l a b o r a t e ? 

24 MR. CALDERWOOD: I o b j e c t . T h e r e ' s no 

25 i n d i c a t i o n t h a t has been made t h a t Mr. Romig i s 

ALDERSON REPORTING COMPANY, INC. 
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1 MR. CALDERWOOD: O b j e c t i o n . T h a t c a l l s 

2 f o r s p e c u l a t i o n by t h e w i t n e s s on what may o r may 

3 n o t happen i n some l a w s u i t . T h e r e ' s no 

4 i n d i c a t i o n he's even f a m i l i a r w i t h t h a t l a w s u i t 

5 and c a l l s f o r a l e g a l c o n c l u s i o n . I ' l l p e r m i t 

6 him t o r e s p o n d . 

7 THE WITNESS: (By Mr. Romig) I have no ^ 

8 i d e a how such an i n c i d e n t w o u l d be h a n d l e d . 

9 BY MR. HEFFNER: 

10 Q. Are you aware o f t h e l a w s u i t f i l e d by 

11 New York Cross H a r b o r , yoi-i know, p r e d a t i n g my 

12 t e l l i n g you a b o u t i t ? 

13 A. (By Mr. Romig) I became aware o f i t 

14 y e s t e r d a y when I l e a r n e d t h a t you w o u l d be a t 

15 t h i s d e p o s i t i o n . 

16 Q. And how d i d you come t o l e a r n o f t h e 

17 l a w s u i t ? 

18 A. (By Mr. Romig) I was i n f o r m e d o f i t by 

1 9 my c o u n s e l . 

20 Q. Who was t h a t p e r s o n ? 

21 A. (By Mr. Romig) Mr. Calderwood. y 

22 Q. Would you -- do you have an o p i n i o n as 

23 t o w h e t h e r o r n o t N o r f o l k S o u t h e r n a n d / o r CSX 

24 w o u l d be r e s p o n s i b l e t o s a t i s f y any j u d g m e n t t h a t 

25 Cross H a r b o r were t o o b t a i n ? 

ALDERSON REPORTING COMPANY, INC. 
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1 MR. CALDERWOOD: O b j e c t i o n , c a l l s 

2 f o r --

3 BY MR. HEFFNER: 

4 Q. I'm s o r r y , t h a t C o n r a i l w o u l d be 

5 r e q u i r e d t o s a t i s f y ? 

6 MR. CALDERWOOD: O b j e c t i o n . I t c a l l s 

7 f o r a l e g a l c o n c l u s i o n . I ' l l p e r m i t t h e w i t n e s s 

8 t o r e s p o n d . ^ 

9 THF WITNESS: (By Mr. Romig) I have no 

10 o p i n i o n . 

11 BY MR. HEFFNER: 

12 Q. On page 621 and 622, Mr. Sparrow, o f 

13 y o u r -- o f t h e j o i n t v e r i f i e d s t a t e m e n t am I 

14 c o r r e c t i n u n d e r s t a n d i n g t h a t i f t h e l i a b i l i t i e s 

15 t h a t Conrai. 1 a c c u m u l a t e d s h o u l d we say g o i n g back 

16 t o p r e - c l o s i n g a c t i v i t i e s were i n s u f f i c i e n t t o 

17 pay- t h a t t h e C o n r a i l a s s e t s were i n s u f f i c i e n t t o 

18 pay any o b l i g a t i o n s -- you use t h e t e r m pay and 

19 discharge obligations -- that Norfolk Southern ^ 

20 and CSX w o u l d c o v e r any s h o r t f a l l o r d e f i c i e n c y ? 

21 MR. LYONS: I s t h e r e some s p e c i f i c 

22 l a n g u a g e t h a t y o u ' r e --

23 MR. HEFFNER: Yes, t h e r e i s . I t b e g i n s 

24 w i t h t h e wo r d however a t t h e b o t t o m o f page 6 2 1 , 

25 and i t c o n t i n u e s r e a l l y o v e r t h e f i r s t p a r a g r a p h 
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1 o f page 622 

2 

5 

10 

MR. LYONS: Okay. I w i l l have an 

3 o b j e c t i o n t o t h a t s i n c e i t i n v o l v e s t h e same 

4 i s s u e s as t o o b l i g a t i o n s t h a t we•ve been h a c k i n g 

a b o u t f o r t h e p a s t h a l f - h o u r . And s u b j e c t t o 

6 t h a t and t o t h e o b j e c t i o n t h a t i t c a l l s f o r a 

7 l e g a l c o n c l u s i o n , I ' l l l e t him p r o c e e d , 

e THE WITNESS: (By Mr. S p a r r o w ) As ^/ 

9 be t w e e n N o r f o l k S o u t h e r n and CSX we have a g r e e d 

t o p r o v i d e f u n d s t o C o n r a i l t o meet i t s 

11 o b i i g a t i o n s . 

12 BY MR. HEFFNER: 

12 Q. A l l o b l i g a t i o n s o r where t h e r e ' s w h a t ' s 

14 c a l l e d a s h o r t f a l l ? 

15 MR. LYONS: Same o b j e c t i o n . You can 

1 6 a n s w e r . 

17 THE WITNESS: (By Mr. Sparrow) ^ 

18 E s s e n t i a l l y where t h e r e ' s a s h o r t f a l l as b e t w e e n 

19 t h e two o f us. 

20 BY MR. HEFFNER: 

21 Q. So t h e n am I c o r r e c t i n u n d e r s t a n d i n g 

22 t h a t i f C o n r a i l e s s e n t i a l l y r u n s o u t o f money t o 

23 pay l a w f u l o b l i g a t i o n s , r a t h e r t h a n l e t t i n g i t go 

24 down t h e t u b e , t h e two companies NS and CSX w i l l 

25 s a t i s f y any r e m a i n i n g o b l i g a t i o n s ? 
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Re CSX Corporation and CS.X Transportation. Inc , Norfolk Southern 
Corporation and Norfolk Southern Ri'iluay Conipany-Contu^' and 
Operating l eases .-Xgreenients-Conrail. inc and Con.sohdated Rail 
Corpt^ration- i ransfer of Railroad l.ine bv Norfolk Southern Raiiwas 
Contpain CS.X TiuPsportation. Inc (linance Docket No 33388) 

Deal SecietaiA Williams 

\\ hen filing the Comments ofthe Proxidence and Worcester Railroad Company ("P&W") 
in this proceeding \esterdav, we inadvertently failed to attach the various exhibits to that letter 
.Xccoidinglv, we are lefilmg the ( onjiienls ofthe P&W toda\. together uith a complete .set ofthe 
exhibits 

We apologize for anv incon\ enience this may have caused the parties 

\ ciy trl̂ )^ yowts. 

Edwardp Cneenbeig 
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Vemon Williams ' 
Secretary - Office of the Secretary 
Surface Transportation Board 
1925 K Street. N W , Room 711 
Washington, D.C. 20423 

R E : Finance Docket No. 33388 
CSX/Norfolk Southern .Acquisition and Control of Conrail f"App!itation") 

Dear Secretary Williams: 

This letter is to reiterate Providence and Worcester Railroad Company's ("P&W") full 
support for the above r-.Terenced Application as expressed in my letter dated August 28, 
1997 P&W draws your attention to our understanding that the Application if approved 
does not obviate pre-exist'ng agreements and judicial orders relating to Conrail. For 
e,\:miple, the Order ofthe Special Court created by the Regional Rail Reorganization Act 
of 1973 dated April 13, 1982, Approving and Directing the Consummation of Expedited 
Supplemental Transactions in the Matter of Expedited Supplemental Transactions 
Pursuant to Section 305(0 of the Regional Rail Reorganization Act of 1973 provides in 
Section 21 a right to P&W to acquire, inter alia the terminal propenies known as New 
Haven Station defmed in Exhibit D m the Order, " i f Conrail elects to wathdraw from or 
abandon or discontinue freight service obligations" thereon A. copy ofthe Order is 
enclosed as Exhibit 1 Certain aspects ofthe Order were discussed in a letter dated March 
31, 1982 requested by Conrail from Robert W Blanchette, then FRA Administrator In 
his letter. Mr Blanchette confirms that the Order would be construed and applied by the 
Special Court. This letter is attached as E.xhibit 2. P&W has initiated steps to effea the 
implementation ofthe Order by notifying Conra-l (Exhibit 3) and requesting the 
determination required by the Order from th- Federal Railroad Administration (Exhibit 4) 
Conrail has recently responded by decli'Uiig to enter into the requested negotiations over 
reasonable price and reasonable terms ind conditions. 

P R O V I D E N C E A N D W O R C E S T E R R A I L R O A D C O M P A N Y 
75 HAMMOND STREET. WORCESTER, MA 01610 PO BOX 16551. WORCESTER MA 01601 

TELEPHONE (508> 755-4000 



V. Williams 
Secretary - OfiBce of the Secretaiy 
Surface Transportation Board 
October 17, 1997 

The Special Court, established pursuant to Section 209 ofthe Regional Rail 
Reorganization Act of 1973 (45 U.Si:. § 719) was abolished pursuant lo Pub. L. 104-
317, Title VI, Section 605(a), 110 Stat. 3858 (Codified at 45 U.S.C. § 719 (b)(2)). After 
Jaiiuary 18, 1997, all jurisdiction and other functions of the Special Court were assumed 
oy tilt United States District Cou*! fo*- the Dinrict of Columbia. P&W intends to seek 
enforcement of the provisions of the Order of the Special Court. 

Your attention is also drawn to the August 22, 1997 filing of Connecticut Southem 
Railroad (CSO) describing anticipated inconsistent or responsive applications. CSO stated 
its intention to file a responsive application seeking 75 miles of local trackage rights 
between New Haven and Fresh Pond Junction, NY. CSO defines local trackage rights to 
include providing service to customers located on the territory involved. Obviously, more 
information regarding CSO's application will be available upon the filing of same. As 
described, however, CSO's requests would appear to include rights in New Haven Station 
and therefore would be violative of the Order since the Order plainly provides that P&W 
will acquire New Haven Station in the event Conrail elects to withdraw from or abandon 
or discontinue freight service obligations 

Very truly you/s 

OrAlle R Harrold 
President 

cc: Administrator Jolene Molitoris, FRA 
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F I L E D / 
APR 131982 f i l l \ . 

SPECIAL COURT JAMES F. DAVEY, Ctefk 

REGIONAL RAIL REORGANIZATION ACT OF 1973 

) 

ESPESITSS'ISPPLIMENTAL TRANSACTION!̂  ! Ml̂ c. No. 81-1 
PURSUANT TO SECTION 305(f) OF THE ) 
REGIONAL RAIL REORGANIZATION ACT ) 
OF 1973 > ' 

ORDER APPROVING AND DIRECTING THE 

rONStlMMATION OF EXPEDITED SUPPLEMENTAL TRANSACTIONS 

This niatter having come before the Court on the Petition Of 

The Federal Railroad Administrator For An Order Directing The 

Conveyance Of Consolidated Rail Corporation (Conrail) Rail 

Properties In Connecticut And Rhode Island Under Section 305(f) 

of The Regional Rail Reorganization Act of 1973, as Amended 

(Rail Act), (Petition), due notice havina been afforded a l l 

interested parties, the Court aving considered the 

Determination of the Administrator as delegate of the Secretary 

of Transportation, the documents filed with the Petition, an'S 

other relevant materials brought to i t s attention, and having 

heard the arguments of the pactlen on Conrail's objection, to 

the transactions and incidental matters, i t is hereby found, 
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plndlnas and n«f»rmlnation« 

1. On December 11, 1981, the Federal Railroad 

Ad»inlstr»tor (Administrator, f i l ed the l.stant Petition 

pursuant to section 305(f, of th'e Rai l Act. seekin, an order to 

transfer a l l of the r a i l properties and freiqht service 

obligations of the ConsoUdated Rail Corporation (Conrail) in 

the States ot Connecticut and Rhode Island (th. States) to on. 

or nore railroads in the Region, as defined in Section 102 of 

the Rai l Act. 

2. on December 18, 1981, the Administrator lodged with the 

court the record made before the Federal Railroad 

Administration with respect to the P e t i t i o n . 

3. The court J.as determined (a) that the proposed 

transferees of the . a i l properties which are the subject of the 

Pe t i t i o n , the Providence and Worcester Railroad Company (P*W), 

and the Boston and Maine Corporation, Debtor (B.M), have agreed 

to the transfer proposal advanced by f . Administrator, and (b) 

that c o n r a i l w i l l by Order of t h i s Court make the transfers set 

fort h in the proposal, and is w i l l i n g to retain designated 

properties and guarantee r a i l service thereon for four year, 

•from the date established hereunder for conveyance of 

properties and transfer of fr e i g h t service o b l i g a t i o n . 

(Conveyance Date), a. permitted by section 305(f)(2)(B) of the 

Rail Act. 



4. Conrail, PtW, and BiM are railroads in the Region. 

Conrail^ and BiM ate Class I railroads and PiW is a Class I I 

railroad. • 

5. The Court determines that the Administrator's proposal 

as embodied herein is (i) fair and equitable; (ii.) meets the 

requirements of subsection 305(f), and ( i i i ) is in the public 

interest. 

6. The Court determines that the price terms of the 

several transactions described herein are fair and equitable. 

7. The Court determines that the parties have agreed on 

divisions of joint rates for through routes over such 

properties. 

NOW, THEREFORE, i t is hereby ORDERED that Conrail, PfcW and 

BiM shall consummate the transactions proposed by the 

Administrator and shall f u l f i l l tht« following terms and 

cond itions: 
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1. At and after Conveyance Date, BiM*. division, of 

revenue between Conrail and BiM for traffic to, from and over 

the r a i l properties conveyed to BiM pursuant to this Order 

shall be the same divisions as those previously received by BiM 

for t r a f f i c to or from Greenville, New Hampshire, ii.terchanged 

between Conrail and BiM (except that on Potomac Yard traff i c 

the New England Terminal Arbitrary will not apply) unless or 

until divisions of joint rates on such traffic are changed or 

cancelled pursuant to applicable law. 

2. (a) At and after Conveyance Date, divisions of 

revenue between Conrail and Ptw for traffic originating, 

terminating or moving over Conrail to, from or over the r a i l 

properties conveyed to PiW pursuant to this Order shall be 70 

percent of Conrail revenue to Conrail, 30 percent of Conrail 

revenue to PiW. This division will be applied solely against 

the former Conrail portion of the rate with a l l other carriers 

participating in the through movement receiving their normal 

division of the charges. 

(b) A l l t r a f f i c originating or terminating at new PiW 

stations (those acquired by P&W pursuant to this Order) in 

Rhode Island and Connecticut w i l l be interchanged at Worcester, 

Massachusetts or at another location as may be agreed to by 



s 
Conrail and PiW, except that t r a f f i c movin̂ ? overhead on PiW 

properties acquired pursuant to this Order w i l l be interchanged 

at Worcester, Massachusetts on the one hand," and on the othe£ 

^the point most consistent with i*e normal flow of t r a f f i c . 

(c) Prior to Conveyance Date, or within 15 day« after 

Conveyance Date, Conrail shall identify and notify PtW of a l l 

J inovements to, from and over the r a i l properties conveyed to PiV 

which after Conveyance Date w i l l result in revenues to Conrail 

which are below 110 percent of unadjusted ICC Rail Form A 

costs, or costs as computed under any successor cost system 

thereto. Within 90 days after Conveyance Date, Conrail and Pt^ 

shall negotiate upon new proportional rates to a designated 

junction with respect to such movements. 

(d) Conrail and PiW shall, prior to one year frora 

Conveyance Date, negotiate upon proportional rates to a 

designated junction with respect to a l l t r a f f i c to and from th 

r a i l properties conveyed to PiW pursuant to this Order. 

(e) Proportional rates in effect as to grain and 

grain products and recyclables on Conveyance Date shall be 

applied to the newly established junction points between PiW 

and Conrail after Conveyance Date. PiW shall not adopt 
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existing Conrail local or proportional rates on grain and grain 

products and recyclables as to t r a f f i c moving from, to or via 

properties or stations conveyed .to Ptw pursuant to t h i s Order. 

However, PiW may publish any level of i t s own local or 

proportional rates on such t r a f f i c to or from the junction 

point. 

(f) Proportional rates applied or instituted pursuant 

to this Paragraph over a junction point shall divide as made. 

(g) On and after the 91st day after Conveyance Date, 

a l l of the provisions of subparagraphs (a) through ( f ) of t h i s 

Paragraph 5;hall be subject to Paragraph 14 of this Order. 

3. Af: Conveyance Date, BiM and PiW sh a l l , in w r i t i n g , 

assume, and Conrail s h a l l , in w r i t i n g , assign that portion of 

the exclusive rights and obligations of Conrail under the 

Northeast Corridor Freight Operating Agreement (Corridor 

Agreement) between Conrail and the National Railroad Passenger 

Corporation (Amtrak), dated A p r i l 1, 1976, whxch applies to 

BiH's or PiW's operation over the following portions o l the 

Northeast Corridor track, subject to the retention of 

appropriate rights by Conrail. Such operations shall be solely 

for the following purposes: 



Sprin,£ieia, Massachosetts, to .e« Haven. 

Connecticut, to ..H for the purpose of transporting a l l 

r r i c ori,inatin, or ter.naUn, on properties or interests 

m Connecticut conveyed or transferred to B.M, 

Springfield. Hassachusetts. to «e« Haven. 

Connecticut: to for the purpose of trans.rtin, .O.C.CO. 

t„ffic to or fro. Cedar HiU Vard. Connecticut, and 

f.om Hartford Yard. Connecticut, and Cedar Hill 
•raffic to or from Matx:i.u«-

^ fo the reciprocal switching 
Yard, Connecticut, pursuant to the .ecip K c; «f this order which -of^ specified in Paragraph 5 of this ur arrangements specme 

tn^tes on (i) points in Canada which are east 
originates or terminates on (1) po Manitoba; 

•-hi. Provinces of Ontario and Manltooa. 
c «.>,• horder between the provin<-ci> 
: i n Bn.land and points, and ( i i i , Points on the 

and n u l n Raihoad ..H, north of Oelanson. Ke« .or. 

Springfield. Ha. sachusetts. to sev, Haven, 

connectic::: t l H. for the purpose of " 

between the Provinces of Ontario a 

, and ( i i i ) points on the DiH north of o ;, !:: or\er.n.tin, on the .n, 
r i r R l - r a U c l - d i n , sh lP^ent , Of n e . p r i n t consigned f o r 
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final delivery in the Boroughs of Bronx and Manhattan, New 

York, New York) in conjunction with contract operations by 

Conrail from Cedar Hill Yard, Connecticut, to Fresh Pond 

Junction, New York, as agreed ta in Paragraph 6 of this Order; 

and 

. (d) Westbrook, Connecticut (MP 1 0 0 . t o Rhode 

Island/Massachusetts State line (MP 190.8): to PiW, restrictec 

trackage rights between MP 100.9 and MP 101.2;^ MP 101.2 to 

MP 190.8, to PiW a l l of the excljsive rights and oblioations oi 

Conrail under the Corridor Agreement subject to the ric'its o* 

Amtrak under such Agreement, except that Conrail shall retain 

the right to operate trains carrying stone (STCC 14 and 32) 

from East Wallingford, Connecticut and Branford/Pine Orchard, 

Connecticut to Old Saybrook, Connecticut anc' to Millstone, 

Connecticut' (MP 118.0), subject to the payment by Conrail to 

Amtrak of charaes to be agreed upon between Conrail and Amtrak 

in accordance with determinations by the Interstate Commerce 

Commission. 

Conrail shall relinquish, in writina, its rights under 

t^raqraph 2.2(a) of the Corridor Agreement or elsewhere to 

disap.ocove B&M's or PiW's above-described use of portions of 

the Northt=ist Corridor in the States. 

•/ PiW shall not ê permitted to perform any local freiqht 

service at any point at or between MP 100.9 and MP 101.2. 



.*nre Date, BiM shall, in writing, assume, snd ^ 
4 At Conveyance Date, 

conrail shall, in - r i t i n , . assign those rights and oMigation. 

oe conrail under applicahle agreements hetween Conra an h 

Connecticut Oep.rt.ent o, transportation CCOC.-, -hich a P̂ y 

to B...S operation over the portion of CO<«-leased tracK fro» 

function. Connecticut, to Waterbury. Connecticut. 

5 .or traffic originating and terminating on (a) points 

' . -hich are east of the border between the Province, of 
In Canada which are ease OL 

. ,Ki .11 New England and B4M points; and 
Ontario and Manitoba, (W a l l New Engi 

points on the D.B north of Del.nson. Hew Vor.:. Conrail 

..an provide reciprocal switching with the B.. at Hartford. 

Connecticut: Newington, Hartford. Windsor. 

„3ttford and Suf field, and reciprocal 
. . « •-h* following stations in Connecticut. 

Connecticut to and from the following 

I . „ North Haven, and walUnuford. B.H shall pay Conrail 

t^e following Charge for such switching: per carload o. 

„ otherwise mutually agreed upon by Conrail and B.«. B « 
. die. costs, and such change shall be ..elusive of 

shall pay per diem costs, 

per die. costs, up to the lev,l soecified in the 

..ciprocal switching aaree.ent concluded pur.o,nt to this 
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€. Conrail shall transport between New Haven and 

Fresh Pond Junction, New Yoric, or between such alternative 

Conrail/BiM points and Fresh Pbnd Junction, New York as Conrail 

shall designate, under contract to BiM, BiM t r a f f i c to and from 

(a) points in Canada which are east of the border between the 

Provinces of Ontario and Manitoba; (b) a l l New England and BiM 

points; and (c) points on the DiH north of Delanson, New York, 

which terminates or originates on the Long Island Railroad 

(excluding newsprint consigned for final delivery in the 

Boroughs of Bronx and Manhattan, New York, New York) subject to 

the following contract charge to be paid by PiM: $275 per 

carload or as otherwise mutually agreed upon by Conrail and 

BiM. BiM shall pay per diem costs, up to the level specified 

in the contract concluded pursuant to this Order. 

7. For as long as Conrail shall choose to operate a 

TOFC/COFC ramp in the New Haven, Connecticut, area, Conrail 

shall provide BiM, under a joint operating ageeement with 

Conrail, access to the use of such ramp, subject to the payment 

of charges by BiM to Conrail which correspond to BiM's 

proportion of the total operating expenses of the ramp based on 

the proportion of BiM's l i f t s at the ramp to the total l i f t s at 

the ramp. 
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Conrail shall have no obligation to maintain service or 

personnel at such ramp or provide any service to BiM or to 

perform any maintenance on such ramp. Conrail may at any time 

cease operations at such ramp and s e l l such ramo except that 

BiM shall have a right of f i r s t refusal to purchase such ramp. 

8. For t r a f f i c oriainating or terminating on points on 

Conrail, BiM shall i n i t i a l l y provide reciprocal switching for 

Conrail at Stanley Works, New B r i t a i n , ConnectTcut to and from 

New B r i t a i n , Connecticut, at the following charge: $275 per 

carload, or as otherwise mutually agreed by Conrail and BiM, 

Conrail shal l pay per diem costs, and such charge shall be 

exclusive of those per diem costs, up to the level soecified i n 

the reciprocal switching agreement concluded pursuant to t h i s 

Order. 

9. As of Conveyance Date, Conrail shall convev, by 

quit-claim deed, a l l ricjhts, t i t l e and interest of Conrail in 

and to the r a i l properties listed (i) in Appendix A to this 

Order to BiM, and (ii ) in Appendix B to this Order to PiW, and 

BiM and PiW shall take such property as is and where i s . 

Except as otherwise provided in this Order, at or as soon as i s 

practicable after Conveyance Date, Conrail and BiM and Conrail 
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and PiW shall execute a l l documents, in addition to necessary 

deeds, which may be required to perfect in BiM and PiW t i t l e to 

a l l r a f l properties listed in such Appendices A and B (such 

documents hereinafter referred to as the "Conveyance 

Documents"). At or before Conveyance Date, Conrail and BiM and 

Conrail and PiW shall alsb execute any Operating, Trackage 

Rights, Reciprocal Switching, Interchange and other agreements 

(including assignment of a l l Conrail rights pertaining to the 

property conveyed and release of a l l appropriate Conrail 

obligations) necessarv to the implementation of this Order, i f 

Conrail and BiM or Conrail and PiW shall have failed to agree 

on the terms and conditions of such agreements as of 10 days 

prior to Conveyance Date, the Administrator w i l l provide final 

and binding arbitration of any dispute concerning terms and 

conditions within -five days of notice by any party of such 

failure to agree. 

10. Conrail shall have no obligation with respect to labor 

protection benefits to any and a l l Conrail employees who may be 

adversely affected or deprived of employment as a result of the 

consummation of this Order. 

11. Neither this Order nor its implementation shall create 

any new Conrail l i a b i l i t y under the Providence Terminal 

Agreement between the New York, New Haven and Hartford Railroad 
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Company, the Boston and Providence P^'ilroad Company and the PlW 

dated September 13, 1?':5 ("PTA"). As between the PiW and 

Conrail, Conrail shall be relieved of any and a l l claims or 

obligations of any kind under or related to the PTA arising in 

connection with r a i l freight operations conducted on or after 

Conveva~ce Date; and PiW shall be deemed to have assumed 

l i a b i l i t y for such claims or obligations. 

12. On Conveyance Date, BiM and PiW shall each separately 

succeed to the common carrier obligations of Conrail to provide 

r a i l freigl.t service over r a i l properties conveyed to BiM and 

PiW, respectively, and Conrail shall thereupon be relieved of 

spch obligations, except that a limited obligation shall 

continue solely to the extent Conrail retains the right to 

provide r a i l service ovei" such proper ties .-̂  Conrail, BiM 

and PiW each separately shall assure, solely with respect to 

those r a i l properties and freight service obligations conveyed 

to or retained by each of th m, and not with respect to the 

r a i l properties and freight service obligations conveyed to or 

retained by any other of them, that r a i l service is operated on 

such properties for four years from Conveyance Date and shall 

not seek to abandon or discontinue r a i l service on such r a i l 

properties for such four-year period. 

-'BiM may provide the r a i l freiaht service required of i t 

under this Order, in whole or in part, through a wholly otmed 

subsidiary. 
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13. In order to permit PiW to serve the Newport Secondary 

Track in Rhode Island, as of Conveyance Date, Conrail shall 

grant overhead trackage rights to PiW as follows: 

(a) On the Attleboro Secondary Track, from Attleboro, 

Massachusetts (MP 0.0) to Whit Interlocking, Massachusetts 

(VP 9.4); 

(b) On the New Bedford Branch, from Whit 

Interlocking, Massachusetts (MP 9.4) to Cotley Interlocking, 

Massachusetts (MP 13.3); 

(c) On the New Bedford Secondary ''"rack, from Cotley 

Interlocking, Massachusetts (MP 13.3) to Myricks, Massachusetts 

(MP 16.9) ; and 

(<̂ ) On the Newport Secondary Track, from Myricks, 

Massachusetts (MP 0.0) to the Massachusetts/Rhode Island State 

line (MP 14.2) . 

PiW shall pay Conrail trackage rights fees of 15 cents per 

car mile for operations on the above described Conrail lines. 
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Conrail shall, as necessary, agree to the granting of 

overhead trackage rights to PiW from the Rhode 

Island/Massachusetts State line (MP 190.B) to Attleboro, 

Massachusetts (MP 197.5) on the Shore Line. Such grants shall 

be subject to the rights of any other party in the r a i l 

properties involved, including the Massachusetts Bay 

Transportation Authority as owner of said properties. 

14. Nothing in the Order shall bar or in any way otherwis 

limit (a) the right of Conrail, BiM or PiW to seek to obtain c 

compete for any traffic or any portion of a traffic movement 

which is or may become accessible to service by Conrail, BiM c 

PiW, or (b) the right of Conrail, BiM or PiW to take any actio 

with respect to rates, routes or divisions, which Conrail, BiM 

or Ptw is or may be permitted to take under the Interstate 

Commerce Act (49 U.S.C. Subtitle IV), as amended, or under the 

Staggers Rail Act of 1980 or other applicable law, except as 

specifically provided herein. 

15. Conrail and BiM and Conrail and PiW, shall make a l l 

payments of divisions due to each other in accordance with the 

AAR Railway Accounting Rules, and within the time periods 

specified in the AAR Railway Accounting Rules, with no offset 

or contrasettlement permitted except the contrasettlement of 
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one i n t e r l i n e balance against another i n t e r l i n e balance with 

respect to divisions as provided for in General Mandatory Rule 

One of the AAR Railway Accounting Rules. I f Conrail, BiM or 
•r 

Ptw, as the case ^isy be, shall f a i l to make any payment of 

divi s i o n s , within such time periods, and shall further f a i l or 

refuse to make such payment within 10 days of notice that 

payment is due by the carrier demanding payment, a l l such 

future divisions may be paid to and collected by such demanding 

ca r r i e r on the basis of a junction settlement, which s h a l l , i f 

necessary, include r e s t r i c t i o n s requiring prepayment of fre i g h t 

charaes by the shipper and/or r e b i l l i n g from the interchange 

point to destination. Prior to any i n s t i t u t i o n of payment by 

junction settlement the carrier which has f a i l e d or refused to 

make payment s h a l l be e n t i t l e d to demand f i n a l and binding 

a r b i t r a t i o n respecting the f a i l u r e or refusal to make payment 

within 15 days of t'he notice that payment is due by the carrier 

demanding p<*yment. Such ar b i t r a t i o n shall be i n s t i t u t e d and 

decided within a reasonable period not to exceed 6C days. 

Compliance with the award of the arbitrator s h a l l restore the 

parties to their resoective status before notice of non 

payment, for a l l purposes with respect to the f a i l u r e or 

refusal to make payment that i . the subject of such award. By 

pa r t i c i p a t i o n in these transactions, Conrail, BiM and PiW shall 

be deemed to have waived a l l remedies, legal or otherwise. 
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which may be available to Conrail, BiM or PiW with respect to 

the i n s t i t u t i o n of such junction settlement by Conrail, BiM or 

PiW and to have expressly confessed judgment before the Special 

Court or any other court of comp'etent j u r i s d i c t i o n , with 

respect to l i a b i l i t y for any f a i l u r e to pay divisions, in 

accordance v i t h t h i s paragraph and t h i s Order. This paragraph 

sha l l apply only to divisions respecting t r a f f i c o r i g i n a t i n g , 

terminating or moving over r a i l properties conveyed or retained 

pursuant to t h i s Order. 

16. As between Conrail and BiM and Conrail and PiW, with 

respect to property and interests conveyed pursuant to the 

Order on Conveyance Date, the obligation, i f any, for payment 

of: 

(a) any tax, assessment, license fee or other charge 

imposed by a government authority on or with respect to any 

such propertv or interest or any use thereof or thereon for any 

period of time w i t h i n which the Conveyap.ce Date f a l l s ; or 

(b) any rent, license fee, user fee or other charge 

imposed under or by v i r t u e of any lease, license, easement, 

encumbrance or other aareement that continues to attach to the 

property after the Conveyance Date, shall be adjusted on a Pro 

rata basis t o , and paid in cash or settled on, the Conveyance 
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Date so that 

( i ) Conrail is obligated for any such payment as 

is a t t r i b u t a b l e to that portion of such period or term 

preceding the Convevance Date; and 

( i i ) BiM and PiW, as the case may be, are 

obliaated to pay Conrail that portion of any tax, assessment, 

rent, license fee, user charce or other charge paid in advance 

bv conrail which i s attributable to the period or terms 

subsequent to the Conveyance Date, within 90 days of 

n o t i f i c a t i o n of the amount of such charaes by Conrail. 

17. BiM and PiW, as the case may be, shall assume, perform 

and observe each of the obligations and conditions on the part 

of Conrail to be performed or observed that arise or accrue 

after the Conveyance Date under a l l licenses, easements, leases 

and operating, trackage rights, j o i n t f a c i l i t y or other 

agreements that pertain to the properties and interests subject 

to thi s order, including any obligations under any agreement 

with a State or instrumentality thereof for the operation of 

l i g h t density r a i l properties, except to the extent such 

obligations and conditions represent mortgages, licenses, 

encumbrances or other indebtedness under section 18 hereof. 
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BiM and PiW, as the case may be, shall indemnify and hold 

Conrail harmless against any and a l l losses, claims or damages 

which Conrail may suffer or be required to pay by reason of 

BiM's or PiW's failure to pay and discharge, as and when 

required, the obligations assumed under this Order. This 

paragraph shall not apply*to the assumption of any oblioations 

or conditions respecting the PTA, which shall be governed by 

paragraph 11 of this Order, 

18. The transfers and conveyances to be made pursuant to 

this C.Jer shall be free and clear of a l l mortgages, licenses, 

encumbrances or other indebtedness, and the same shall be 

deem d to be made without limitation, covenants or warranties 

of t i t l e , except that (a) Conrail shall convenant and warrant 

that i t was conveyed the r a i l properties subject to transfer 

under this Order pursuant to section 303(b)(2) of the Rail Act, 

and (b) BiM shall pay to Conrail that portion of the proceeds 

of any sale or other disposition for value of r a i l properties 

or interests transferred or conveyed to BiM pursuant to this 

Order as is specified ir Appendix C to this Order. Witii 

respect to Conrail, no transfer or conveyance pursuant to this 

Order shall create any l i a b i l i t y of any kind from and after the 

Conveyance Date except to the extent expressly provided in this 

Order, or in a Conveyance Document executed pursuant to the 

Order. 
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19. At Conveyance Date, BiM shall pay Conrail $500,000 in 

the form,of cash or a cashier's check. At Conveyance Date, PiW 

shall pay Conrail $75,000 in the form of cash or a cashier's 

check. 

20. All charges to be paid to Conrail, BiM or PiW of any 

kind described in this Order shall be subject to adjustment as 

provided herein, as subsequently agreed by the parties, or 

annual adjustment by the party to be paid. Unless provided 

herein, or otherwise agreed to by the partias, any annual 

increase in such charges may not exceed the total annual 

increase in railroad costs as measured by the aggregated annual 

total of the AAR quarterly cost index or any other cost index 

approved by the Interstate Commerce Commission under the 

procedures of Docket Ex Parte No. 290 (Sub. No. 2), Railroad 

Cost Recovery Procedur?s. 

21. If Conrail elects to withdraw from or abandon or 

discontinue freight service obligations on the "Shore Line" 

between Westbrook, Connecticut (MP 101.2) and New Haven, 

Connecticut (MP 70.2) or on the terminal p r o p e r t i e s known as 

"New Haven Station" (which properties are more precisely 

defined in Appendix D) and if the Adminstrator shall find, on 
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application of PiW, that PiW is continuing to operate as a 

self-sustaining railroad capable of undertaking additional 

common carrier responsibilities without Federal financial 

assistance, Conrail shall s e l l said r a i l properties at a 

reasonable price and on reasonable terms and conditions to be 

agreed upon by Conrail and Ptw or, in the absenca of agreemen* 

in accordance with the procedures of the American Arbitration 

Association, and Ptw shall succeed to Conrail's service 

obligationa upon the following conditions: 

(a) PiW's acquisition of the aforementioned r a i l 

properties shall be without prejudice to any application of ty 

BiM to acquire other Conrail properties; 

(b) BiM shall have access, upon reasonable terris, t( 

it s own r a i l properties, located on or adjacent to the 

properties acquired by PiW; 

(c) BiM shall enjoy, under reasonable terms, overhe 

trackage rights through New Haven to and from the portion of 

the Shore Line presently leased by the Connecticut Department 

of Transportation from the Penn Central Corporation; and 
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(d) In the event Conrail conveys the terminal 

properties known as "New Haven Station" under the pro/isions of 

this section to PiW, BiM shall retain the same reciprocal ^ 

switching rights for a l l t r a f f i c at New Haven Station, without 

regard to the origin or destination of such t r a f f i c , upon the 

same terms in effect between Conrail and BiM on the date of 

such conveyance to PiW. 

(e) This paragraph sh a l l not affect Conrail's r i g h t 

to convey, the t i t l e conveyed, or BiM's acquisition of such 

t i t l e to the TOFC/COFC ramp at New Haven, Connecticut, pursuant 

to paragraph 7 of t h i s Order. 

Consummation of such a transaction shall be in accordance 

with otherwise applicable law. 

22. BiM shall r e f r a i n from imposing any surcharge specific 

to the Torrington Branch, in the State of Connecticut, for a 

period of 18 months after Conveyance Date, and thereafter i f 

t r a f f i c shall be restored to 1979 levels. BiM shall provide 

daily service (on demand) on the Torrington Branch. 
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23. The properties conveyed to PiW by Conrail pursuant to 

this Order which are subject to the terms of the PTA may be 

alienatpd or encumbered by PiW only after it has been 

determined that from and after'(Conveyance Date, Conrail has 

continuing liability under or with respect to the PTA, other 

than that assumed by PiW under paragraph 11 of this Order. 

24. The date established for conveyance of rail properties 

and t.-ansfer of freight service obligations (Conveyance Date) 

shall be~ 

(a) with respect to conveyance and transfers to the 

PiW, and Conrail's guarantee of service on properties that i t 

retains, 12:01 a.m. on May 1, 1982; and 
(b) with respect to conveyances and transfers to the 

BiM, 12:01 a.m on June 1, 1982. 

25. This Court retains exclusive jurisdiction under 

sections 209(e) and 305 of the Rail Act and section 1152 of the 

Northeast Rail Service Act of 1981 over this Order and the 

implementation of this Order. 

idon 
A TBljE COPY 

iAMES F. DAVEY, aerk» . 

'/ 1 I J 
' Henry J . / F r i e n d l y 

P r e s i d ^ g 'udge 

jijoin Mil 

yRo.zel C. Thom.en 
i Judge 

Date: A p r i l 13, 1982 
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Connecticut and Massachusetts Ra i l F I L E D 
Properties and Freight Service 

Obligations of Consolidated Rai l APR 13 1982 
Corpor l t ion (Conrail) To Be Conveyed ^ 

To Boston and Maine (BiM) By Type ^^^^^ P OMVf, Cterk 
of Transfer 

CONNECTICUT 

conrail Owned Lines which Ownership and Freight Service Obligation, shall 

t« transferred to BiM. 
Total 

CRCode Between 1 / M.P. to M.P^ 1 / Mile* 
T.ine Name 

r. ̂ «n^»rv 41-4248 Plainville and Avon Secondary »j. 
0.0 to 9.7 9.7 

0.0 to 2.6 2.6 
Avon 

Berlin secondary 41-4261 

canal secondary 41-4247 ««B.ven<F.lr J-J t» ̂ ^^.^^ ,̂ -.7 
St.) and 
Plainville 

oublin Street 41-427e --bury^and 17.» to 17.4S 2/ ^.U 

Industrial Track 

Griffins industrial 41-4259 Hartford 
Track 

CO to 2.0 2.0 

0.0 to 4.5 *.5 

0.0 to 17.2 17.2 

,ew Britain Secondary 41-4244 «;i-iii'„"^ 

•xerryville Secondary 41-4222 ««terbury^and 

.errington Secondary 41-4243 "J.^^'^d^aun^i^ 0.0 to 20.7 

«.t.rt=«n secondary 41-425, J i f i i f . / , : - " " " 

w.t.rbury lndu.tri.1 41-4204 B-n. S^-.J.'St 
Track ^ 
Wethersfield 41-4263 Airport Road and 3.0 to 7.0 
Wetnersrieia Spring Brook 
Secon'iary ^ 

20.7 

1.6 

1.9 

4.0 



^ u « .... r•n^r«1 Ciamoanv and leased by the Connecticut Department 
^ r 5 r . n : p « t ' ? l o „ " : h i " " ' o i « t r . S i u t r .n . f . r Freight Service ObUgStlo,. 
to BiM. .— — ~" 

T.ine Name 

Waterbury Branch 

CR Code Between 1/ 

91-9121 Derby Junction 
and -Waterbury 

Total 

M.P. to M.P. 1/ Miles 

B.8 to 26.9 - 3^.1 

T.̂ n.s owned by ̂ ^.^rak over whi>-̂  ^̂ ^̂ ^ receive Limited Trackage Rights. 

Line Name 

Hartford Line 

CR Code Between 1/ 

41-4217 New Haven and 
State Line (MA) 

Total 
M.P. to M.P. 1/ Mile. 

0.0 to 55.8 55.8 

...Ki^K ntM «:h»ll receive T.<mited Trackage Right. Lines owned by Conraix over which BiM snail receive ux 

Line Name 

Wethersfield 
Secondary 

CR Code Between 1/ 

41-4263 Bartfo-d and 
Airport Road 

Total 
M.P. to M.P. 1/ Miles 

0.0 to 3.0 3.0 

Massachusetts 

d bv Ar>^.> ^ver which BtH sh.l1 receive li-nited tracK.g. Rl,ht. 

Line Name 

Hartford Line 

Total 
M.P. to M.P. 1/ Miles CR Code Between 1/ 

41-4217 State Line (CT) 55.8 to 62.0 
and Springfield 

6.2 

1/ Approximate 
transferred. 

stations and mileposts defining property and trackage right. 

2/ Out of service, 
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Connecticut, Rhode Island, and Massachusetts 
Rail Properties and Freight Service Obligations 

of Consolidated Rail Corporation (Conrail) C I i 
To Be Conveyed To • L, IE D 

Providence and Worcester Railroad Company (PiW) 
By Type of Transfer . A P R l J t S K A , 

CONNECTICUT JAMES F. DAVEY, Qer; 

Non-Conra i l Owned Lines which C o n r a i l s h a l l Transfer F r e i g h t 
Service O b l i g a t i o n to PiW* 

RDBR MP From MP To T o t a l M i l e . 

Shore Line 41-4209/4215 101.2 - 141.1 39.9 

Note 1 . Mi lepos ts are approximate. Conra i l t o convey to P&W any 
real estate, Including yards and sidings, with the tracks, platfonns, shops, 
and other structures contained thereon owned by Ctonrall Ijrinediately 
adloinln;: the Shore Line which are or have been used by Conrail In connec­
t ion with the provision of IVeight transportation service. 
Note 2. C o n r a i l t o r e t a i n L i m i t e d Trackage Rights between MP 
101.2 and MP 118.0 f o r the movement of stone (STCC 14 and 32) 
f rom East W a l l i n g f o r d and Bran fo rd /Old Pine Orchard, CT t o Old 
Saybrook and M i l l s t o n e , CT (MP 1 1 8 . 0 ) . 

Non-Conrai l Owned Lines over which PiW s h a l l rece ive r e s t r i c t e d 
trackage r i g h t s * 

RDBR MP From MP To To t a l Mi le s 

Shore Line 41-4209 100.9 - 101.2 0.3 

Note 1 . PiW s h a l l not be pe rmi t t ed t o perform any l o c a l f r e i g h t 
s e r v i c e a t any p o i n t on t h i s segment. 

RHODE ISLAND 

Conrail Owned Lines which Ownership and Freight Service 
Obligation s h a l l be Transferred to PiW 

RPBR MP From MP To Total Mile. 

B r i s t o l 41-4165 1.7 - 1.9 0.2 
Secondary 

East Jct. 41-4164 3.7 - 6.9 3.2 
Secondary 

Harbor Jct. 41-4168 o.O - 3.4 3.4 
I n d . 

Newport 41-4192 14.2 - 21.5 7.3 
-Secondary 
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Slat e r s v i l l e 
Secondary 

Valley Palls 
Ind. 

Washington 
Secondary 

MP From MP To 

0.0 -

41-4128 

41-4166 

' 0.0 -

2.4 -

3.4 

0.8 

16.9 

0.8 

14.5 

parcel of approiJ^tely l l c r e ^ocf^f^*? Conrail, exLp? a 
Secondary Track in the c i f ! located along the Newport 
provided: howeOe^? ^Sa't^JJ^ Se'.te°«'??"f?' f f ^ * ^ 
parcel shall extend no f u r t h ^ ies? J^a^ the excepted 
from the center of the Newoorf c!? 1 thirty-three (33) feet 
also convey to Ptw th!t o^Jf^n u * ' ' ^ , • Conrail shall 
Track lying between mJLpon ro°fnl*'^-?^*'^"'^^^^« Secondary 
r a i l service i . being opl?JteS*L ?« '"^I'PO't -1.5 on which 
that portion of .aid liSe l o ^ f f S Conveyance Date, including 
excepting that Property ad^acent^i" " " " c h u . e t t s , but ' 
Winter Street Yard inJiMS- ^5 ̂ ° ^^"e ̂ n̂own as the 
lie s within Rho5:^fsi:nd"^iJL^SL^°r'°" "^^ ̂*-<5 wS!ch 
grant to Ptw, at no aSSlu?^al t l T . ^ " ' ^̂ ^̂ ^̂  
operate r a i l service within fK^ S*\ *" easement to 
easement shall L e l f e ^ u i e fSr so"^^^ " " ^ ^ ^^^^h service. " e c t i v e for so long as Piw operates such 

r t l l d i , ex«nSi ?ro^';i.°:;;:"5'SH°5 '^^"-l secondary 
^e^....o. Une of ?Se%'ee:S^.1.-r?.^|ir„-^r»T^? tl 

K l s ? e J r ^ " : ^ service Obligation would • 

Providence 
Terminal 

Shore Line 

Washington 
Secondary 

RDBR 

41-4215/4116 

41-4166 

MP From 

141.1 -

0.0 -

MP To 

190.8 

2.4 

T o t a l M i l e . 

49.7 

2.4 

au%i;i "t"e'̂ :„:d'%?̂s:°ĵTr:d3o?n:srû :.?°""̂" 



APPENDIX B 
Page 3 of 3 

MASSACHUSETTS 

Conrail Owned Lines which Conrail shall grant Overhead Trackage 
Right, to PiW ^ 

RDBR MP. From MP To ""otal Milea 

Attleboro 41-4140 0.0 - 9.4 9.4 
Secondary 

New Bedford 41-4189 9.4 - 13.3 3.9 
Branch 

New Bedford 41-4189 13.3 - 16.9 3.6 
Secondary 

Newport 41-4192 0.0 - 14.2 14 .2 
Secondary 

Note 1. Mileposts are approximate. 

Non-Conrail Owned Lines which PiW shall obtain Overhead Trackage 
Rights* 

RDBR MP From MP To Total Miles 

Shore Line 41-4116 190.8 197.5 6.7 

Note 1. Mileposts are approximate. 

A. between Conrail and PiW. 



Appendix C 

Gain, on the sale (Real or personal property) or other 

disposition (term leases) of properties acquired by BiM from 

Conrail pursuant to the Supplemental Transaction Proposal 

process established under Section 305(f) of the Regional Rail 

Reorganization Act of 1973, as amended, shall be shared by 

Conrail and BiM on the following terms and conditions: 

a. The following cost, and expenses shall be deducted 

from the total proceeds of any sale (real or personal 

property) or disposition (term leases) by BiM of property 

acquired from Conrail. To the extent particular costs or 

expenses cannot be directly attributed to the properties 

transferred to BiM pursuant to this Appendix which are being 

sold or otherwise disposed of, BiM shall pro-rate the cost or 

expense in question over the total number of miles acquired 

from Conrail, and shall deduct that portion of the total 

cost or expense which corresponds to the number of miles sold 

or otherwise disposed of. 

1. The acquisition cost of the properties. 

2. All interest accrued or payable on the acquisition 

coyts. 

3. The net liquidation value of materials installed 

in rehabilitation or other improvements on the 

properties. 

4. Operating losses on the properties. Such losses 

shall not include interest or rehabilitation 

already deducted pursuant to items 2 and 3 above. 

F I L E D 

APR 13 1982/1-yM-
JAMES F. DAVEY, Clark 



b. The net proceed, of any .ale (real or personal 

property) or other disposition (term lea.es), after deducting 

costs and expenses described In Item a above, shall be 

escrowed^in an interest bearing account. 

c. On June 1, 1986 and on June 1 of each calendar year 

thereafter, BiM shall pay Conrail the following portion of 

the net proceeds of any .ale (real or personal property) or 

the disposition (term leases) and of the Interest earned on 

the escrow of such proceeds: 

For sales or dispositions from: 

June 1, 1982 to May 31, 1983 

June 1, 1983 to May 31, 1984 

June 1, 1984 to May 31, 1985 

June 1, 1985 to May 31, 1986 

June 1, 1986 to May 31, 1987 

June 1, 1987 to May 31, 1988 

June 1, 1988 to May 31, 1989 

June 1, 1969 and thereafter 

d. BiM shall exert its best efforts to obtain the 

maximum proceeds of sale or other disposition and Interest on 

the escrowed proceeds. 

87.5% of Proceeds 

75.0% of Proceeds 

62.5% of Proceeds 

50.0% of Proceed. 

37.5% of Proceeds 

25.0% of Proceeds 

12.5% of Proceeds 

0.0% of Proceeds 



APPENDIX D 

DESCRIPTION OF PROPERTIES 
COMPRISING TBE NEW HAVEN STATIOIN 

FOR PURPOSES OF PARAGRAPH 21 

Solely for purposes of paragraph 21 of this Order, "New 

Haven Station" .hall mean (1) those r a i l properties of Conrail 

within the Corporate limits of New Haven, Connecticut (as 

those limits were defined on January 1, 1982) and (2) that 

portion of Cedar H i l l Yard reasonably necessary to conduct 

operations of the PiW, together with the right (as among 

other freight rcilroads) to control dispatching functions 

In the Immediate environs of the Yard and through a l l switches 

providing access thereto such dispatching to be conducted 

without preference to the movements of any railroad using 

the Yard or portions thereof: provided, that, any rights 

to acquisition of properties in Cedar H i l l Yard by PiW 

shall be without prejudice to the rights of Conrail to 

retain, or any of the rights of any operator of r a i l freight 

service In Central Connecticut to seek to acquire, remaining 

portions of the Yard lo conduct such railroad's operations 

in the area. 

F I L E D 

APR13l982 /t'/Pe 

JAMES F. DAVEY, Clerk 
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DEPARTMENT OF TRANSPORTATION 
FEDERAL RAILROAD ADMINISTRATION 

W A S H I N G T O N . D.C. 20StO 

OFFICE OF • • T) c I r.^o 
T H E A O M I N I S T R A T O R ' ' ' 

L. Stanley Crane 
Chairman wid ChieJ Executive Officer 
ContolidaTrc! Rail Corporation 
c/o Russell L. Smith, Esq. 
P. O. Box 23451 
L'Enfant Plaza Stotlon 

Vaahington, DC 20024 •i>;V'.->'V 

Dear Mr. Cranet 
During our consuiutlont Uat week on the final form of conveyance order 

lor transfer ol the Connecticut/Rhode Uland properties under section 305(1) ol 
the Regionai Rail Reorganization Act of 1973, &a amendea, a disagreement arose 
between Conraii and the Providence and Worcester Railroad Company (P4WJ 
concerning the Intent and meaning ol paragraph 21 of the order, which rtattj 
In pertinent part thati 

If ConraU electa to withdraw from or abandon 
or dUoontlnue freight service obligation cn the ''Shore 
line" between Westbrook, Connecticut (MP 101.2) and 
New Haven, Connecticut (MP 70.2) or on the terminal 
properties known as "New Haven Sutlon" (which properties 
are more precisely delined In Appendix D) and II the 
Adminbtrator shall lind, on application ol PdcW, that 
P&W la continuing to operate as a selJ.«ustainlng 
railroad capable of underuklng additional common 
carrier responsibilities without Federal llnanclal assistance, 
ConraU shaU seli said rail properties at a reasonable 
price and on reasonable ternrts and conditions to be 
agreed upon by ttlonraU and P&W or, In the absence 
of agreement, in accordance with the procedures 
ol the American Arbitration Association, and P&W 
shall succeed to ConraU's service obUgatlons upon 
the loUowlng condltionsi 

Consummation of such a transaction shall be 
in accordance with otnerwise applicAisie law. 

ConraU, the P<5tW and the PRA sought to arrive at a mutuaUy acceptable refinement 
ol iTiat provblon lor inclusion in the final forp' of orcier which was fUeC with 
the Special Court on Marcn 26, i9S2. Uecaû e ol the corr.plexity of the issue 
wtf were unable to agree on appropriate suDstitute language and adhered to the 
origirai formulation emtJooled in the proposal of December 11, 1981, wnich we 
believe is t|Ulte aucquaTe for its purpose. 



You have requested that we state our intent m proposing paragrapn 21 and 
the general effect of its language. We are pleasec to do so, with tne obvious 
caveat that the order, once entered, wlU be construed and applied by the .Special 
Court, rather than this oQency. 

Paragraph 21 was intended to accommoaato the PitW's Interest in succeeding 
to Conrail's operation on the Shore ' 'ne (MP 70.2 to iOl.2) or In the New Haven 
Station (as defined in Appendix 0), stiw Id Conrail elect to withdraw frcrn either 
of those markets. Clearly, ConraU may "withdraw from cr abandon or discontinue 
Irelghi service obligations" on the designated properties only after tt>e txpiration 
ol lour years Irom May 1, 1982 (see paragraphs 12 and 2V). ConraU is expected 
to maintain iu properties and conduct its operaiioni consistent both with its 
pre*«xlstlng common carrier obUgations and the four-year service guarantee, 
and loUure to perlorm would be actionable by the aflected shipper (in an appropriate 
lorum) and the Administrator (belore the Special Court). Under our plan, as 
proposed, and und«r the llrui lorm of crder now before the Court ior review, 
P&W^ rights would ripen prior to the expiration ol the lour-year period only 
li ConraU Is disabled, either as a result ol the operation ol title IV ol the Rail 
Act, or by some other extraordinary arcumstance, Irom luUlIImj its guarantee. 
During the lour-year period Conrail wUi retain its pricing freedoms uncier the 
Suggers KaU Act ol 19S0. 

Alter the expiration ol the service guarantee, ConraU may elect, consistent 
with prevailing law. to withdraw Irom the Shore Unc or New Haven SUtlon, 
or both. II Cav :ai elecu to withdraw, P&W has a right ol llrst relusal on the 
allected property. 

The area ol dispute between ConraU and the P&W over interpretation ol 
paragraph 21 was whether an Incremental withdrawal from a portion ol the Shore 
Line or New Haven Station, or a compieu withdrawal Irom one market, but not 
the other, wouid trigger a right on the part ol the P&W to purchase the entirety 
ol the aifected market or, perhaps, both ol the markeu. We wlU begin with 
the example ol withdrawal Irom an entire market, since It Is the easiest case 
and Involves principles capable ol application in the other situations that might 
arise. 

Paragraph 21 would permit ConraU to withdraw Irom the Shore Une east 
ol New Haven, but not Irom New Haven itseU, since CcnraU may elect -vlthdrawal 
from either the Shore Une "or" New Haveni and it is "said properties" that the 
PAW msy then purchase. Under xĥ  current configuration of raU operations of . 
the two carriers, ConraU's withers wai to New Haven without concessions In New ' '''' 
Haven would not be unreaaonabie, and the P&W would presumaOly have only such 
aaditlonal rights as rnli;ht be incidental to that acquisition, including access to 
a convenient point of interchange. 

Aithoufeh the literal language of p<irajiraph 21 wuuld also perrrit Conrail 
to wiinaraw from New Haven while retaining its n̂ l̂ ts to tralfic on the Shore 
Line, i: ia tlUllcxiit to imagine at tnis aate a circumstance in whicn SUCTI an action 
woula De reasonaOle, either fron- Conrail's poif.t ol ViCw or the view of users 



of raii service in tne area. Certainly the P&*, as holcer ol a right of first refusal 
on the New Haven Station properties, could contena that a "Yeasondbie tern." 
ol the New Haven sale would be certain ri^hu on the Shore Line (at a r:iinimuJii, • 
overhead trackage rights). 

Obviously, it was not our inient that these mar nets be carvec up by the 
raUroads involved solely to servo their immediate self interest. As between LorvraU 
and P<5t%, arbitration will be avaUable to heip shape the proposed trarisacuon. 
The pubUc Interest in any transaction under paragraph 21 (other than a transaction 
under titia IV ol the RaU Act) wUl be protected by tne Interstate Commerce 
Commission, which wUi apply "appUcable law" In reviewing the proposal ol the 
parties. 

The loregolng should also shed light on the matter ol ConraU's Incremental 
withdrawal Irom one or both ol tl>e relevant markets, a subject on which the order 
Is silent. First, In our view as original draltera ol the proposed paragraph 21, 
nothing In that provision creates a •̂ trigger" whereby a partial withdrawal Irom 
the market would give rise to a right on the part ol P&W to purchase properties 
comprising the entire relevant market. SlmUarly, nothing In the order was intended 
to restrict Conrail's abUlty to make ordinary adjustments In Irs operations consistent 
with prevailing tralllc levsls, the lour-year guarantee and Its common carrier 
and contractual resporvslbUltles. 

At the same time, P&W wouid have tho right of first refusal on ony property 
ConraU might elect to abandon or on which ConraU decUnes to provide service, 
oven 11 other properties in the market are retained. 01 course, 11 that property 
from which ConroU "withdraws" Is something of Uttie value lor raU use, then 
P&W will have to determine whether to purchase tho property and serve It as 
a voluntew, with an eye to the luture, or whether to forego tho opportunity. 
(P&W would oertalniy be entitled to overhead trackage rights on reasonaolo terms 
and conditions to reach any properties that It acquires.) 

11, en tha other hand, Conrail engages in a withdrawal of a more substantial 
magnitude, whUa retaining properties and operations elsewhere In tho particular 
market, then basic issues ol transportation economics, operational necessity 
and equity may arise. It was not Intended that P&W would be fcrrce<j to chocse 
between surrendering Its r i ^ u and purchasing isolated, non-viable markets. 
Rather, It was Intended that P&W would be oflered markets or segments thereof 
on which economic raU operations can be conducted under normal conditions. * ' 

WhUe it was not possible lor us to anticipate the shaoe ol all possible ConraU 
"withdrawals" several years hence, to preaict the traffic levels, trttillc mixes 
and oporatlng patterns lhat mlgT.t exist at that Ume, and to define the resultant 
rights of P&W to additional properties necessary to comprise reaUstic units for 
transfer in the form ol order proposeo to the Court iaat week, we believe that 
the operation ol the order would involve fewer actual dllflcultles than has been 
suggested might be tne case. If Conrail elects to withdraw frcm a portion of 



[ \ t i L.\L. 

the Shore Line, or a portion ol New Haven Station, the order requires that Conrail 
oiler to seU those properties lor a reasonable price and "on reasonable terms 
and conditions." Both arbitration between the parties and subsequent Commission 
review will be avaUable to assure that any transactions unaer paragraph 21 will 
loster elliclent and economic raU service. The Federal RaUroad Administration 
will also be avaUable to play a mediating role at the request ol the parties and 
to provide its views on the transportation aspects ol the proposed transactions. 

Sincerely, 

Robert W. Blancii»tte 

Robert W. Blanchette 

CCI Oohn L. Richardson, Esq. 
3. 3. Nee, Esq. 
Docket No. RPA-305-81-1 

be: C-**, C-30, 
RFA-1, 20, 21 
RCC-2 

GCothen:iee:3/29/82 
SMITH 
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CERTIFIED MAIL 
RETURN RECEIPT 
P 113 320 188 

F0UND60 1844 

September 9. 1997 

Mr David LeVsn 
Chairmen, President and CEO 
Consolidated Rail Corporation 
2001 Market Street 
PhUaddphia, PA 19101 

Dear David: 

rurjuiint tn SrrTinn •'1 ftrrifT Apr̂ "̂ -̂° Dirtctintt the ConflWiTTmrtiPn of 
f ^ i t ^ Sunnlemmtsl TransactionB. iMued by the Sp«uJC^urt, in the matter of 
Exp^it^ SupplerneotBl Transactions Pursuant to Section 305(1) ofthe Regponal RaU 
Reorasrization Act (Misc. No 81-1) COrder"). Providence and Worcester Radrosd 
Comr̂ ny possesses the right tc acquire certain properties of Connul m and around the 
City of New Haven, Connecticut. 

SpecificaUy, Section 2l-frovides in pcttinent part: 

If ConraU electt to withdraw from or sbsndon or discontinue fieight service 
ObUgations... on the teiminai properties kno>.. as Ncw Haven Station (which 
properties arc more precisely defined in Appendbt D) and if the Administrator [of 
Federal Railroad Admimstration] shsU find, on application of P&W, that P&W u 
continuing to operate as a self sustaining railroad capable of undertsking additional 
common carrier responsibiaues without Federal financial assistance. ConraU ibaU 
mil piri ryl prapertiffi K fl r̂ Q̂'̂ '̂̂  P"*̂  fMioniihlc icmn md 
conditions to be agreed upon by ConraU snd P&W or. in the absence of 
agreement, in accordance with tbe procedures of the American Arbttrsuon 
Association ind P&W shaU succeed to ConraU's service obUgations. 

Appendix D definoi "New Haven Sution" to include: 

(I) Uiose raU properties of ConrtU within the Corporate bmiu of Ncw Haven, 
Connecticut (u those limiis were defined on January I. 1982) and (2) that portion 
of Cedar HUI yard reasonably necessaiy to conduct operations ofthe P&W, 

P R O V I D E N C E AND W O R C E S T E R R A I ^ L R O / ^ C O ^ 
7B HAMMOND arTWECT. WORCEflTER. MA 01810 PQ K3K WORCESTER. MA meoi 
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together with the right (as among other freight raUroads) to control dispatching 
fimctions in the immediate environs of the Yard and through aU switches providing 
access thereto, such dispatching to be conducted without preference to the 
movements of any raUroad using the Yard or portiona thereof provided, that, any 
rights to acquisition of properties in Cedar HUI Yard by P&W shaU be without 
prejudice to the rights of ConraU to retain, or any of the rights of any operator of 
raU fi-eight service in Central Connecticut to seek to acquire, remaining portioni of 
the Yard to condua such raUrosd's operations in the area. 

P&W's righu under the Order have been fiirther clarified by letter dated March 31. \997 
to L. Stanley Crane, then Chainnan and Chief Executive OflScer. ConraU, firom Robert 
Blanchette, then FRA Administrator. 

Having carefiiUy reviewed the various transaaion agreements CAgreements**) by and 
between ConraU. CSX Corpoiation, NorfoUc SouUiem Corporation (NS) and their 
respective affiUated entities, P&W concludes that the contemplated conveyance of New 
Haven Station to New York Central Lines LLC, an entity controUed by CSX, without first 
offering same to P&W as required by the Order would appear to violate P&W's rights 
under the Order' 

The agreement of ConraU to the acquisition of control of ConraU by Green Acquisition 
Corp (CRR Holdings)^ the subsequent division of ConraU's assets to Pennsylvania 
Lines LLC and New Yoric Central Lines LLC controUed by NS and CSX respectively 
constitutes an election by Connul to withdraw fi-om fi^ght service obUgations on Ncw 
Haven Station triggering P&W a purchase rights. 

As respects the extent of property P&W requires in Cedar HUi Yard, please be advised 
that P&W requires the entirety ofthe yard '*to conduct operations of the P&W." P&W 
acknowledges the need to estabUsh interchange fiu:Uities for the purposes of implementing 
the Revenue and Service Agreement dated August 6. 1997 by and between P&W, CSX 
Transportation, and CSX Intennodal for operations between New Haven, Connecticut and 
Fresh Pond Junction, NY. 

Would you kindly advise me by no later than September 30, 1997 whether ConraU intends 
to enter into negotiations with P&W to estabUsh a reasonable price snd reasonable tenns 
snd conditions for the acquisition by P&W of New Haven Sution. In the event we are 
unable to agree on such provisions, we are prepared to submit the mater to arbitration as 
provided in the Order 

' Note that P&W acquired ConnU's fi-eight service obUgations on the Shore Line between 
Westbrook, Connecticut (MP 101 2) and Ncw Haven, Connecticut (MP 70.2) in 1991. 
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In the event ConftU dedinei to enter into such negotiation, please be advised that P&W 
intends to take luch meaiuies u are necessary to enforce the Order. 

Very tiuly yours. 

OrvUle R. Harrold 
President 

ce: Jolene MoUtoris, Administntor, Federal RaUroad Administrstion 
David Goode, Chairman, President & CEO. NoifisUc Southem 
John Snow. Chairman, President & CEO, CSX Corporation 
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October 2, 1997 

Ms Jolene MoUtoris 
Administrator 
Federal Railroad Administration 
400 7th Street, S.W. 
Washmgton, DC 20590 

Dear Administrator Molitoris: 

This letter concems the Order Approving and Directing the Consummation of Expedited 
Supplemental Transactions issued by the Special Court in the matter of Expedited 
Supplemental Transactions pursuant to Section 305F of the Regional Rail Reorganization 
Act of 1993, Miscellaneous Number 81-1, dated April 13, 1982 and its application to the 
impending acquisition and division of Conrail by CSX Corporation ("CSX") and Norfolk 
Southem Corporation Ci^S"). A copy of the Order is enclosed for your convenience. 

According to Section 21 of the Order, if Conrail elects to withdraw from New Haven 
Station as defined in the Order and you find on application of P&W that P&W is 
continuing to operate as a self sustaining railroad capable of undertaking additional 
common carrier responsibilities without federal financial assistance, Conrail shall sell the 
properties to P&W at a reasonable price and on reasonable terms and conditions. In the 
absence of an agreement on such price and terms and conditions, arbitration is available. 

P&W has reviewed the available infonnation on the proposed transaction by and between 
Conrail, CSX and Norfolk Southem. Indeed, Coiu^l is now an indirect wholly owned 
subsidiary of CSX and NS with all of the stock of Conrail held in a voting trust pending 
Surface Transportation Board ("STB") review ofthe application. To accomplish the 
division of the assets of Consolidated Rail Corporation ("CRC). a wholly owned 
subsidiary of Conrail, between CSX and NS, CRC will form two ncw wholly owned 
subsidiaries. New York Central Lines LLC ("NYC") and Pennsylvania Lines LLC 
("PRR") and will transfer CRC assets to these subsidiaries. 

P R O V I D E N C E A N D W O R C E S T E R R A I L R O A D C O M P A N Y 
75 HAMMOND S T R E E T , W O R C E S T E R . MA 01610 PO. BOX 16551. W O R C E S T E R . MA 01601 
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According to die STB application. New Haven Sution is among the assets CRC intends 
to transfer to NYC. CSX will have exclusive authority to appoint Ac officers and 
directors of NYC and will manage and direct die operations of NYC for its own account 
and retain all revenues and profits. Moreover, CRC, now jointly owned by CSX and NS, 
will follow in all respects the direction of CSX and NS and all liabilities associated with 
the opi'tration of these properties will be borne by CSX and NS. 

FoUowirg consimimation ofthe transaction, CRC will no longer hold itself out to the 
public as performing transportation services direcdy or for its own account. 

It is clear after a review of the transaction that the transaction will result in a withdrawal 
from the market by CRC creating a triggering event under the Order. P&W has so 
advised Conrail and is awaiting a response as to the teims and conditions of a conveyance 
of "Ncw Haven Station" to P&W. 

In accordance with the Order, please consider diis letter as P&W's application for a 
determination that P&W is continuing to operate as a self sustaining itdlroad enable of 
undertaking additional common carrier responsibilities without federal financial 
assistance. In that regard, I am enclosing for your review a copy of P&W's most recent 
annual report and its first and second quarter 1997 results. The third quarter statements 
will be forwarded to you as soon as they are available. 

If you have any questions regarding this determination, please do not hesitate to contact 
me. 

Very truly yours. 

Heidi J. Eddins 
General Counsel 

Enc. 

HJE:ws 
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October fil, 

Mr. Vernon A. Williams 
Secretary 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, D.C. 2 042 3 

Dear Mr. Williams: 

OCl i) 

I am w r i t i n g to express serious concern wi t h proposed f r e i g h t 
r a i l changes of the CSX and Norfolk Southern (NS) Corporations. 
My environmental comments are rooted i n the great negative impact 
these proposed routes w i l l have on my Congressional D i s t r i c t and 
the greater Cleveland, Ohio area. 

Disappointingly, CSX and Norfolk Southern have not shown 
intent i o n s of tempering the detrimental e f f e c t s of t h e i r proposal 
i n the areas most heavily a f f e c t e d . The manner i n which these 
two r a i l companies have proceeded has h i t h e r t o been unacceptable. 
I strongly urge the Surface Transportation Board to not allow any 
plan to progress without s u f f i c i e n t m i t i g a t i o n to the affected 
communit ies. 

The proposed increase i n r;>il t r a f f i c through Cleveland i s almost 
exclusively i n low-income n i n o r i t y neighborhoods. In one area, 
r a i l t r a f f i c i s projected to increase nearly 1200 percent. This 
means that families l i v i n g near these r a i l r o a d tracks w i l l see 
almost 15 times more t r a i n s , from three t r a i n s d a i l y to 44. 
Other areas w i l l see increases ranging from more than 100% to 
more than 500%. 

The e f f e c t s of such m u l t i p l i e d r a i l t r a f f i c are vast. Of primary 
concern i s the s t r a i n on pu b l i c safety services. The increase i n 
r a i l t r a f f i c w i l l delay the response times f o r emergency medical, 
law enforcement, and f i r e f i g h t i n g services at the numerous r a i l 
crossings throughout Cleveland. Worse yet, these are areas that 
already have emergency service response times slower than more 
a f f l u e n t parts of the c i t y . T am concerned about the increased 
p o t e n t i a l f o r loss of l i f e . 

CSX and NorfoU' Southern's proposal w i l l not only have a large 
impact on my constituents' q u a l i t y of l i f e , but I believe i t may 
also have a negative economic impact. More than 60,000 c i t i z e n s 
l i v e w i t h i n 1.000 feet of r a i l r o a d tracks i n Cleveland. The 
dramatic increase of r a i l t r a f t i c w i l l expose these residents to 
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Wil1iams 

t r a i n noise at v i r t u a l l y any hour, f u r t h e r reduce property values 
fo r those who can least a f f o r d to move, and ship greater amounts 
of hazardous materials through these neighborhoods by r a i l . 
Increased r a i l t r a f f i c also poses a large ri-Jk t o c h i l d r e n who 
cross these tracks on t h e i r way to and from school. Children who 
l i v e near the tracks may not be aware of the greater frequency 
with which f r e i g h t t r a i n s w i l l be operating. 

I t i s possibl*^ that the CSX/NS proposal may r e s u l t i n some 
increase i n economic development i n Cleveland. The r a i l 
companies -involved have indicated an i n t e r e s t i n making Cleveland 
a hub fo r t h e i r service networks, but t h i s does not come without 
damage to the everyday i n t e r e s t of the general p u b l i c . 

For the aforementioned reasons, I am requesting that tha Surface 
Transportation Board pose e f f e c t i v e steps to mitigatr. the 
CSX/Norfolk Southern r a i l proposal f o r the c i t i z e n s of Cle eland 
or deny approval of t h e i r plan. Please do not h e s i t a t e to '.ontact 
me i f I may provide f u r t h e r comments or assistance i n t h i s very 
important matter. 

LS/pc 

OUIS STOKES 
Member of Congress 
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BY HAND DELIVERY 

The Honorable Vernon A. W i l l i a m s 
S e c r e t a r y 
Surface Tran.sportati on Boa^d 
Case C o n t r o l Branch 
ATTN: STB Finance Docket 33388 
19 25 K S t r e e t , N.W. 
Washington, D.C. 204 23-0001 

Re: Finance Docket No. 33388 
CSX C o r p o r a t i o n and CSX T r a n s p o r t a t i o n In.-., 
N o r f o l k Southern C o r p o r a t i o n and N o r f o l k 
Southern Railway Company — C o n t r o l and Operating 
Lease?s/AgreGments -- C o n r a i l I n c . 
and Consolidated R a i l C o r p o r a t i o n 

Dear S e c r e t a r y W i l l i a m s : 

Enclosed f o r f i l i n g i n the above-referenced proceeding, 
please f i n d an o r i g i n a l and t w e n t y - f i v e (25) copies of the 
Comments and Request f o r C o n d i t i o n s of The D e t r o i t Edison Company 
(DK-02). Also enclosed, please f i n d a computer d i s k e t t e 
c o n t a i n i n g the t e x t ot t h i s document i n WordPerfect 5.0 format. 

We have i n c l u d e d an e x t r a copy of the f i l i n g . K i n d l y 
i n d i c a t e r e c e i p t by time-stamping t h i s copy and r e t u r n i n g i t w i t h 
our messenger. 

Smcere^l y, 

^ ^ ^ ^ 

Enclosures 
ml 

C. Michael L o f t u s 
'An A t t o r n e y f o r the D e t r o i t 

Kdison Company 
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INTRODUCTION 

The Detroit Edison Company ("Detroit Edison") hereby 

submits i t s Comments And Requests for Conditions on the proposed 

acqu s i t i o n of Consolidated R a i l Corporation ("Conrail") by CSX 

Corporation and i t s r a i l a f f i l i a t e s ("CSX") and by Norfolk 

Southern Corporation and i t s r a i l a f f i l i a t e s ("NS"). 

BACKGROUND 

D e t r o i t Edisc^n i s an investor-owned e l e c t r i c u t i l i t y 

s e r v i n g the e l e c t r i c i t y needs of about 2 m i l l i o n people i n 7,600 

square m i l e s of southeastern Michigan, i n c l u d i n g the D e t r o i t 

m e t r o p o l i t a n area. I t owns and operates e i g h t c o a l - f i r e d genera­

t i o n s t a t i o n s (combined consumption exceedinc 20 m i l l i o n t o n s ) , 

which r e p r e s e n t i t s primary baseload g e n e r a t i n g c a p a c i t y . A l l 

e i g h t of these s t a t i o n s are served by Great Lakes vessels and s i x 

are a l s o served by r a i l . The s i x r a i l - s e r v e d power p l a n t s 

consume i n excess of 10 m i l l i o n tons of r a i l - d e l i v e r e d c oal 

a n n u a l l y . A m a j o r i t y of the r a i l - d e l i v e r e d c oal i s d e l i v e r e d by 

C o n r a i l or CSX, and most of t h i s coal o r i g i n a t e s on the C o n r a i l , 

CSX or NS r a i l r o a d s . 

The Application as submitted by CSX, NS, and Conrail 

("Applicants") d i r e c t l y impacts the s e r v i c e and d e l i v e r i e s to 

Detroit Edison. The delivered cost of coal to our power plants 

i s a s i g n i f i c a n t portion of the cost of e l e c t r i c i t y and thus t h i s 

proceeding w i l l impact the energy costs of our 2 m i l l i o n custom­

ers . 



COMMENTS 

DetrvTit Edison has s e r i o u s concerns over the e f f e c t of 

the proposed t r a n s a c t i o n i n two p a r t i c u l a r areas. D e t r o i t Edison 

urges the Board t o examine the e f f e c t i v e n e s s of the c o m p e t i t i o n 

promised by the A p p l i c a n t s f o r D e t r o i t Edi3on's Trenton p l a n t , i n 

the D e t r o i t Shared Assets Area, and the p o t e n t i a l a n t i - c o m p e t i ­

t i v e e f f e c t of the T r a n s a c t i o n on coal t r a f f i c moving through the 

Chicago gateway, i n l i g h t of the Comments presented below. 

1. The D e t r o i t Area 

Although the A p p l i c a t i o n m a i n t a i n s dual r a i l r o a d access 

t o D e t r o i t Edison's Monroe and River Rouge Power P l a n t s , and 

prc">vides f o r a second r a i l r o a d t o acTcess our Trenton F a c i l i t y , i t 

i s t h i s Trenton access t h a t i s of concern. The A p p l i c a t i o n 

a l l o w s f o r access by both NS and CSX, and g i v e s the i l l u s i o n of 

e f f e c t i v e c o m p e t i t i v e access. The CSX r o u t i n g i s c i r c u i t o u s , 

ho\.ever, and does not p r o v i d e f o r e f f e c t i v e c o m p e t i t i o n as i t 

i m p l i e s . The CSX r o u t i n g r e q u i r e s t r a i n movement i n t o and 

through a very congested c o r r i d o r i n D e t r o i t t h a t adds m i l e s , but 

more i m p o r t a n t l y , time i n comparison t o the d i r e c t r o u t i n g of NS. 

Furthermore, the CSX r o u t i n g i s not compatible w i t h the dumping 

c o n f i g u r a t i o n i n place a t the Trenton p l a n t , which i s designed 

f o r approach from the south and creates s i g n i f i c a n t o p e r a t i n g 

problems f o r t r a i n s approaching from the n o r t h as CSX would be 

r e q u i r e d t o do under the A p p l i c a n t s ' j o i n t s e r v i c e arrangement. 

A c c o r d i n g l y , D e t r o i t Edison supports Canadian N a t i o n a l 

Railway Company's submissions i n t h i s proceeding, CN-8 and CN-11, 
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t o the e x t e n t they request t r a c y ^ g e r i g h t s on a s m a l l segment 

(a p p r o x i m a t e l y 1.5 m i l e s ) of c u r r e n t C o n r a i l t r a c k f o r access t o 

i t s Trenton Channel F a c i l i t y . CN's request would p r o v i d e compet­

i t i v e access t o the Trenton Channel v i a a d i r e c t Toledo t o 

Trenton r o u t e t h a t p a r a l l e l s t h e post-merger NS r o u t e . I n 

a d d i t i o n , past c o o p e r a t i o n between CSX and CN i n j o i n t movements 

to our Monroe and River Rouge Power Pl a n t s has demonstrated t h a t 

such a movement w i l i p r o v i d e c o m p e t i t i o n . The V e r i f i e d Statement 

of Mr. Raymond L. Sharp of CSX confirms t h a t "a h i g h l y c o o r d i n a t ­

ed CSXT/GTW s e r v i c e f o r MGA coal . . . i s d i r e c t l y c o m p e t i t i v e 

w i t h NS s e r v i c e f o r MGA c o a l . " See A p p l i c a t i o n , V o l . 2A, V.S. 

Sharp a t 18. 

2. Chicago Gateway 

Approximately 5,000,000 tons of Powder River Basin c o a l 

are t r a n s p o r t e d through the Chicago gateway t o our power p l a n t s . 

D e t r o i t Edison i s concerned t h a t the proposed d i v e s t i t u r e of 

C o n r a i l assets i n the Chicago area w i l l reduce the c o m p e t i t i o n 

and i n c r e a s e the cost of western low s u l f u r c o a l , thus i m p a c t i n g 

e l e c t r i c i t y costs a.-̂  Phase 11 of the Clean A i r Act becomes 

e f f e c t i v e . NS and CSX w i l l c o n t r o l the vast m a j o r i t y of c o a l 

o r i g i n s east of the M i s s i s s i p p i . As Phase I I of the Clean A i r 

Act takes e f f e c t , the eastern "compliance" coals and the western 

low s u l f u r coals w i l l become more c o m p e t i t i v e i n seeking market 

share. I f c o n t r o l of the Chicago gateway i s reduced t o o n l y 

those t h a t o f f e r eastern compliance c o a l as an a l t e r n a t i v e , then 
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the f l o w of low cost western co s l c o u l d be economically c u t o f f 

t o those u t i l i t i e s i n the east and midwest. 

Several p a r t i e s t o t h i s proceeding, i n c l u d i n g I l l i n o i s 

C e n t r a l R a i l r o a d Company, Wisconsin C e n t r a l L t d . , and E l g i n , 

J o l i e t and Eastern Railway Company, express concern over t he 

d i v e s t i t u r e of C o n r a i l ' s share of the India,. Harbor B e l t R a i l ­

road. D e t r o i t Edison, whose i n t e r e s t s are a f f e c t e d by the f l o w 

and economics a s s o c i a t e d w i t h the r a i l t r a n s p o r t a t i o n of western 

low s u l f u r c o a l through the Chicago area, encourages c a r e f u l 

e v a l u a t i o n of the concerns expressed by the above-mentioned 

p a r t i e s . 

CONCLUSION 

As s t a t e d i n the V e r i f i e d Statement of Norman H. 

Barthlow, dated May 30, 1997, D e t r o i t Edison c o n d i t i o n a l l y 

supports the proposed t r a n s a c t i o n . However, the above-described 

areas of concern -- access t o i t s Trenton Channel Power P l a n t , 

and c o n t r o l of the Chicago gateway -- are d e s t i n e d t o have an 

impact upon D e t r o i t Edison's 2 m i l l i o n customers. D e t r o i t Edison 

hereby requests t h a t the Board c o n s i d e r these Comments as i t 

evaluates the A p p l i c a t i o n , and a c t s t o preserve and enhance 

c o m p e t i t i o n ; t h a t i t impose a c o n d i t i o n g r a n t i n g CN trackage 

r i g h t s e n a b l i n g CSX t o p r o v i d e e f f i c i e n t c o m p e t i t i v e s e r v i c e t o 

our Trenton Channel P l a n t ; and t h a t the impact of the t r a n s a c t i o n 

on the c o m p e t i t i v e movement of western low s u l f u r coe It-- Lhrougli 

the Chicago area be c a r e f u l l y considered. 
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Respectfully submitted. 

THE DETROIT EDISON COMPANY 

By: Gary E. Lapplander 
Manager -- Fuel Supply 
The D e t r o i t Edison Cu.tipany 
2000 Second Avenue 
D e t r o i t , ^^I>^ 4*226^ 

OF COUNSEL: C. Mich'ael Loftus 
Frank J. P e r g o l i z z i 

Slover & Loftus 1224 Seventeenth Street, N.W, 
1224 Seventeenth Street, N.W. Washington, D.C. 20036 
Washington, D.C. 20036 (202) 347-7170 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Washington, D.C. 

Finance Docket No. 33388 

CSX Corporation and CS.X Iransportation, Inc., 
Nortolk Southern Corporation and .Norfolk Southern 
Railway Conipany—Control and Operating Leases 

.•\greenients~Conrail, Inc. and Consolidated Rail Corporation 

CO.MMLNTS OF THE INTERNATIONAL PAPER CO.MPANY 

in accordance with the goveming procedural order in this matter, The Intemational Paper 

Company ("11*") submits the following comments with respect to important issues raised by the 

piospective transfer of certain rail lines and trackage rights from Conrail, Inc ("CR") to the Norfolk 

Southem Corporation and Norfolk Southem Railway Company (".\'S"), and CSX Corporation and 

(\SX Transportation, Inc ("CSX"), respectively 

PREFAIOR^ STATEMENT 

IP currently receives unique and eftkient single-lme unit tram serMce between Lock Haven, 

I'cnnsvK ania and IP's Erie Mill located in line, Pennsvlvania. in v. hich loaded cars are transpoaed 

m both directions The ser\ice is operated by CR using IP dedicated cars over a combination of CR 

and Allegheny and Eastern Railroad (",AL •̂") lines .As currentlv operated, the ser\ice traverses (1) 

,i CR line between IP's Ene Mill and the OD '̂ard in Ene, (2) an Al '̂ line between the OD Yard and 

I-ir,pot!uni, Pennsvlvania, pursuant to a irackage nghts agreement, and ["•<) a CR line between 

f niporium and Lock Haven 



Unfortunately, as structured, the proposed acquisition of CR by NS and CSX would certainly 

terminate the single-line aspect of this service and would likely jeopardize the entire arrangement 

To the extent they have even focused on the issue, CSX and NS contemplate providing joint-line 

service between the points NS would acquire and operate both the CR line between Lock Haven 

and Emporium and CR's trackage rights on ALY's line between Emporium and the OD Yard CSX, 

however, would acquire and operate the CR line b°'ween the OD Yard and IP's Erie Mill, and has 

expressed its intent not to grant any carrier trackage rights to operate over its 3 mile rail segment 

between the OD Yard and IP's Ene Mill .Ar a result, NS would be unable to contmue the single-line 

service between IP's Erie Mill and Lock Haven 

As explained in detail below , IP will experience greatly increased costs if the single-line unit 

train serMce involved here is terminated Significantly, just the opposite consequence — cost savings 

to shippers due to the conversion of joint-line service to single-line service - is the principal bt nefit 

ufiicli NS and CS.X contend will inure to the public from their proposed acquisition of CR 

In addition, circumstances unique to IP and the Erie Mil! to Lock Haven line would render 

I Sic line s conversion to joint ser\ ice particularly damaging to IP Briefly, consistent with its own 

se;\!.c obligations, .-\LY can grant trackage rights over its Emporium to OD ^'ard line for onlv 12 

iiours each day .As a result, IP's dedicated cars must make a complete trip between IP's Erie Mill 

and Lock Haven in 12 hours, and, in the remaining 12 hours of the day, IP must unload and reload 

the cars for the next day's trip CR routinely uses the entire 12 hour period to complete the haul. It 

i> therefore clear that the haul could not be completed in 12 hours utilizing less efficient joint-line 

NC;\ICC Failure to complete the haul in 12 hours would, m turn, result in the unit train's crews 

beconimg "dead-on-the-Iine" when they completed the maximum 12 hours of dutv time permitted 
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under federal rail safety law, with significant attendant labor and business costs to IP, and business 

interruptions to ALY, which would thereby lose fiill use of its track dunng time periods when it is 

entitled to exclusive access to the track 

In order to avoid these consequences, IP requests that the Surface Transportation Boaid 

condition approval of the CR acquisition on either (1) CSX's granting trackage rights to NS for the 

purpose of NS's carrying LP dedicated cars over CSX's line between Erie and the IP's Erie Mill, or 

(2) NS and CSX both granting trackage rights to ALY for the purpose of ALY's carrving IP 

dedicated cars over NS's line between Lock Haven and Emporium, and over CSX's line between the 

OD Yard and IP's Erie Mill 

Separately, IP also requests that the Board grant the Delaw are & Hudson Railway Company 

("D&H") and its paient the Canadian Pacific Railroad Company ("CP") improved access to the port 

ot New ''i ork and the shared access area of New York/New Jersey The D&H's access to the area 

is of vital importance to IP, which operates two paper mills in New York that are exclusively served 

h'. the D&H 

I. CR C URRENTLV PROVIDES IP WITH SINGLE-LINE UNIT TRAIN SERVICE 
BE TW EEN IPS ERIE .MILL AND LOCK HAVEN 

IP cunently has a rail transportation contract with CR by which the carrier provides IP with 

dedicated, single-line unit train serv ice over the approximately 228 miles between IP's Ene Mill and 

Lock Haven In providing the service, CR traverses (1) approximately three miles over a CR rail line 

Irom IPs Erie Mill to CR's OD Yard m Ene, (2) approximateK 150 miles between Ene and 



Emporium over an ALY line, pursuant to a trackage rights agreement,'̂  and (3) approximatelv 75 

miles over a CR rail line between Emporium and Lock Haven 

IP utilizes a combination of its own and CR's cars to tran.sport materials between its Erie Mill 

and Lock Haven Of its own cars, IP utilizes approximately 330 specialized log and gondola cars. 

IP supplements this by using CR's box cars only as necessary to carr\- rolled or baled pulp 

The IP unit tram departs IP's Ene Mill compnsed of gondolas and box cars loaded with wood 

pulp, and empty log cars which are dropped off at wood yards en route When the loaded cars arrive 

at Lock Haven, the wood pulp is unloaded, and the gondola and box cars return empty to IP's Ene 

Mill Dunng the trip between Lock Haven and Ene, loaded log cars are picked up at wood yards 

located in Port .Allegany, Emporium and Kane Once the cars retum to IP's Erie Mill, the logs are 

unloaded, and wood pulp is loaded for the next tnp to Lock Haven 

Under its agreement with ALY, CR is permitted to traverse ALY's line between Emponum 

and Erie for only twelve hours per day, between 6:00 p m and 6 00 a m Within this window of 

opportunity, CR makes a one way tnp between IP's Ene Mill and Lock Haven, completing a turn 

cvcpv two davs IP's unit train makes between two or three turns a week, depending on IP's business 

volume CR routinely utilizes the full twelve hour penod to .nove IP's unit tram between IP's Ene 

.Mill and Lock Haven IP then ol̂ en uses the full 12 hours between 6 00 a m and 6 00 p m to unload 

and reload the dedicated cars 

I he rail Imc between Erie and Emporium was previouslv owned bv the .Allegher.-. Railroad, 
.1 tormei subsidiaa of IP IP sold the .Allegheny Railroad to .MY. w hich granted trackage rights to 
I R Indeed, an important aspect of that sale was .ALY's willingness to grant trackage rights to CR, 
•-.̂  th.it this efficient unit train operation could continue 

-4 -



II. c s x AND NS CONTEMPLATE CONVERTING CR S SINGLE-LINE SERVICE 
BETWEEN IP S ERIE MILL AND LOCK HAVEN TO .lOINT-LINE SERVICE 

Under the tenns of the p'̂ oposed acquisition of CR by CSX and NS, NS would acquire CR's 

rail line between Lock Haven and Emponum, and succeed to CR's trackage rights on ALY between 

Emponum and the OD Yard in Ene This leaves a three-mile gap, however, as CSX would iwn the 

three miles of rail line between IP's Eri" Mill and the OD Yard Under these circumstances, NS 

could continue the single-line unit tram service only if CSX agreed to grant trackage rights to NS 

o\ er the la.st remaining 3 miles Alternatively, .ALY could provide the single-line sen'ice if both CSX 

and NS granted it the necessary trackage rights However. CSX's responses to interrogatones 

propounded by IP indicate that CSX will not grant trackage rights to another carrier Response 

of CSX Corporation and CSX Transportation. Inc to the Interrogatories and Request for Documents 

of the International Paper Company at 5 (hereinafter "CSX's Responses," and attached hereto at Tab 

A) 

NS's response to a similar inteaogatory confirms this An IP interrogatory as'̂ ed NS whether 

,\.S will "be obtaining aiid/or providing direct access to the IP mill in Erie, Pennsylvania for the 

purpose of continuing to provide single line service for this unit train operation " NS responded 

NS will not have direct access to the IP mill The IP mill is on Conrail lines that will 
be operated by CSX upon approval and consummation ofthe Transaction At the 
present time, NS expects that the service to IP that currently is being provided by 
Conrail will be continued by CSX and NS on a joint line basis. 

See Norfolk Southem's Responses to Intemational Paper Company's First Set of Interrogatories to 

Norfolk Southern at 4, 5 (attached hereto at Tab B) 
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I I I . IP WILL BE SIGNIFICANTLY DAMAGED IF SINGLE-LINE UNIT TRAIN 
SERVICE IS NOT CONTINUED BETW EEN IP'S ERIE M I L L AND LOCK HAVEN 

The operational advantages of single-line service over joint-line service are well recognized 

bv the Board, the shipping public, and the various rail camers Indeed, and consistent with the 

justifications typically offered by merging camers. CSX and NS rely heavily upon those advantages 

in arguing for STB approval of their acquisition of CR In this case, circumstances unique to IP's 

Erie Mill make the need for single-line service over this line particularly acute 

CSX Vice President, Chemical Marketing, Chnstopher P Jenkins articulated well the 

disadvantages to shippers of general merchandise (including forest products) of joint service. As he 

explains, "the need to interchange general merchandise traffic with another carrier results in 

unacceptably long transit times for rail movements." S££ Venfied Statement of Chnstopher Jenkins 

at I ^ (CSX'NS-19 at 418) The economic disadvantages of joint service are particularly pronounced 

tor shon hauls, "where both rail carriers must cover the costs of originating and terminating their 

portion of the movement" Id at 17 (CSX/NS-19 at 420) Under such circumstances, "the combined 

revenue demands ofthe two [camers] to cover the costs of two relatively short hauls make [the joint] 

priiTe noncompetitive" M Customers of interline 5er\ice are ftirther disadvantaged by "the 

transaction costs . . of having two different service providers Potential customers sometimes 

expenence unacceptable transaction delays associated with establishing a joint line price for a two-

earner move .And if joint service is established, customers sometimes incur unacceptable costs 

in trying to resolve issues such as billing or freight damage because of poor communication between 

the railroads in responding to customer inquiry directed to one of them " M at 18-19 (CSX,^S-19 

-It 42 I-22) 



Jenkins also described in dftail the advantages of single-line service He explained that "[a] 

particulariy prominent advantage of single-line service is the reduced transit times that result from 

eliminating interchanges between rail carriers " id at 21 (CSX/'NS-19 at 424) In addition, single 

line service can more dependably meet the rail customer's "need for predictable, on-time delivery , 

because it places responsibility for on-time shipment in the hands of one party " Id at 24 

(CSX/NS-19 at 427) Single-line service also "leads to improved safety and reduction in loss and 

damage to property These benefits result from reduced handling, switching and classification 

associated with single-line service as compared to interline service " Id Special advantages of single-

lme service fiow to shippers lhat use their own equipment, such as IP "[M]ore efficient single-line 

service [] benefit[s] our customers by yielding faster tum times on their equipment and hence 

increased equipment utilization, which translates into reduced equipment ownership costs" Jd at 26 

(CSX/NS-19 at 430) Finally, single-lme service benefits shippers "by allowing them to deal uith one 

rail carrier rather than two or more on matters .such as contract negotiations, billing issues, and 

questions regarding loss and damage to propertv " id at 28 (CS.XT'S -19 at 432) S££ also Verified 

St.itcnient of John VV Snow (CSX/NS-18 at 4) ("By integrating Conrail's networks into those of CSX 

and NS, simpler, more efficient, single-line ser\ice to shippers will be possible"). 

"l et, due solely to how CSX and NS have determined to car\e up the estate of CR, the 

opposite would occur here Unless the transaction is appropriately conditioned, TP will lose the 

adv antages of single-line service and suffer the disadvantages ofjoint-line service on the critically 

essential EneTock Haven movement And given the particular efficiency cf a round trip unit train 

opo! ation, It IS remarkably quixotic to witness the loss of a single-line service simply because these 

parties here, for their own accommodation, failed to consider the interests of a major rail shipper. 
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I f the only issue here were simply the substitution of a two-line haul for what had been a 

single-line move, the Applicant's plans would not be probltmaUc After all, some joint-line operations 

can be, and often are, more efficient than a single-line service .Although ample proof for this 

abounds, one need only look to the recent merger of the Union Pacific ("UP") and the Chicago & 

North Western ("trNW") rail systems to see that tingle-line service is not always eflRcient To the 

contrary, the quality of single-line service provided to.lP-b>ahe4netgetl-UP/CKW-is fannlerior to 

the joint-line service IP previously received from UP and CNW operating as separate carriers 

However, circumstances unique to the Erie Mill to Lock Haven haul make joint-line service 

an inadequate substitute for single-line service in this instance .As discussed above, under the tenns 

of CR's tiackage nghts agreement with .A.LY, there is only a 12 hour window of opportunity within 

w Inch to move IP's freight between IP's Erie Mill and Lock Haven. Even while utilizing single-line 

unit tram .ser\ ice, CR routinely needs the full 12 hours to complete the haul In addition. IP often 

uses the full 12 hours between hauls to load and unload its cars Under these circumstances, and 

consistent with Jenkins' testimony concerning the "unacceptably long transit time" of joint service, 

it IS clear that there would be insufficient time to complete the round trip movement (including 

unloading and reloading) in both directions utilizing the more time-consuming joint-service, even 

assuming that it was likely to have a quick and timely interchange between CSX and NS at the OD 

Yard 

.And, we note that neither carrier has even offered any cooperation on this point The delays 

attendant to this .service diminution will plainlv result in the unit train's cr^ws routinely going "dead-

tni-thc-line," as they serve the maximum 12 hours of on-duty time permitted under 45 U S C. §61 

w ithout completing the haul When this occurs, it will be necessary to incur the added expense of 
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having a crew based in Lock Haven, or a crew based at the OD Yard, pull the unit train the remaining 

distance to Lock Haven or the OD Yard, depending on the direction in which the train is headed. 

This will in tum result in costly delayed delivery and processing of the cars once delivered .ALY, for 

its part, wDuId suffer further disruptions of its own service as a consequence of IP's unit train being 

present on its track beyond the allotted 12 hours The need to coordinate the interchange of carriers 

at the OD viird would create the additional risk of IP's unit-tram-beoemiHg-stfanded at-the OD Yard, 

as the CSX crew assigned to switch the cars ran out of duty time waiting for the train's arrival from 

Lock Haven, or NS's unit train crew ran out of duty time waiting for CSX's crew to bring the train 

to the OD Yard from the Erie Mill 

Further, the mcreased co.st of transporting the matenals necessary to the operation of the Erie 

Mill would jeopardize the economic viability of the mill and put at risk tl: <bs it provides to the Erie 

communitv The Ene Mill is an old facility that was recently purchased by IP Transportation costs 

represent a .substantial portion ofthe mill's total operating costs Moreover, the mill's relatively old 

machines are already ill-equipped to compete with the more efilcient equipment available for the 

production of fine white papers Despite IP's efforts to maintain the profitability of the mill by 

diverting its high-qualitv paper production to the nill. IP intends within the next two weeks to shut 

down two of the Erie Mill's machines as not economically viable, necessitating the elimination of 227 

of the mill's 1058 jobs The mill's remaining operations and 831 jobs would be unlikely to survive 

any reduction in the efficiency of the transportation system serving the mill 

In addition to the jobs lost to the Erie community, closure of the Erie Mill vvould also deny 

IP the expected return on Its purchase of the 330 .specialized cars it uses to service the mill IP's 

purchase of the cars for approximately $50,000 each was predicated on their use in association with 
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single-line mit train service to the Erie Mill IP has no other use for the cars, since its other mills that 

utilize such equipment are already serviced by a sufficient number of cars 

IS'. THE BOARD SHOULD CONDmON ITS APPROVAL OF THE CR ACQUISITION 
ON THE GRANTING OFTHE TRACKAGE RIGHTS NECESSARY FOR EITHER 
NS OR ALY TO CONTINUE IP S SINGLE-LINE UNIT TRAIN SERVICE 
BETW EEN IP S ERIE MILL AND LOCK HAVEN 

The STB can and should prevent what is plainly a substantial reduction in service, by 

conditioning its approval ofthe CR acquisition on either (1) CSX's granting trackage rights to NS 

over the 3 miles of CSX track between IP's Ene Mill and the OD Yard in Ene. or (2) NS and CSX 

both granting trackage nghts to ALY for the purpose of ALY's carrying IP dedicated cars over NS's 

line between Lock Haven and Emporium, and over CS.X's line between the OD Yard and IP's Erie 

Mill The alternative - relying on CSX and NS reasonably to accommodate IP's shipping needs 

voluntarilv - is unlikely to resolve the issue satisfactorily 

IP recognizes that the Board has in the past generally resisted intervening into the privately 

negotiated trackage rights agreements incident to railroad mergers and acquisitions Here, however, 

CSX and NS propose to carve up the thousands and thousands of miles of CR rail lines into spheres 

of influence, and it is not plain that their private agreements are necessarily entitled to the same 

presumption of reasonableness These are public, not pnvate, nghts that are being negotiated away. 

The Board should look carefully at the terms of the transaction to ensure that it is in fact in the public 

interest, and not hesitate to exercise its unquestioned authority to impose conditions upon the 

transaction where necessary to protect the public interest 

Past expenence teaches that -the -STB should not take at face value CSX's and NS's 

representations that their acquisition of CR will lead to improved service for IP and other CR 

customers .After all. in filing the application. CSX touted its reputation as a highly efficient, safe 

- 10-



railroad Sgg Verified Statement of John W Snow 2t 12 (CSX/NS-18 at 314) ("CSX's outstanding 

safety record will be extended to the portions of the Conrail system over which CSX will 

operate ") Yet, just a few days ago, the Federal Railroad .Administration released a comprehensive 

report detailing numerous critical safety shortfalls throughout the entire CSX rail system SfisJ 

25-97 (October 16, 1997) 

Similar self-serving commitments were n«de pner to-the-mer^er-of-the-UP-and SP rail 

systems In an effort to obtain approval ofthe UP/SP merger, those applicants represented that they 

could ameliorate the anticompetitive consequences of the merger by granting certain trackage rights 

to the Buriington Northern Santa Fe ("BNSF"). so that BNSF could fill the competitive void left 

at\er the merger As a result, SP and I'P argued, shippers would still have two strong competitors 

to choose from, and the quality of the available service would not suffer IP's experience in the 

months since the merger behes UP/SP's pre-merger representations. 

In addition to the fact that BNSF simply does not have the ability to compete with UP/SP for 

IP s business, the service IP has obtamed from UP/SP since the merger is far infenor to that which 

it received from UP and SP prior to the merger IP's facilities throughout the southwest—but 

spccificallv at Pine Bluff and Camden. Arkansas, Mansfield, Louisiana, and Texarkana. Texas—have 

been expenencing inordinate delays in obtaining cars to handle outbound product Over the last 

.sev eral months, the serv ice being provided by I'P 'SP has detenorated drastically, as car shortages 

have threatened to shut down these mills It frequently takes UP/SP four to five days to bring empty 

cars the short 71-mile distance from Pine Bluff to Camden and in any event IP is totally unable to 

rely upon UP/SP promises as to when cars will be provided Similariy, IP's large .Mansfield mill has 
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been subjected to missed switches on an increasingly regular basis, all of which threaten its ability to 

continue functioning. 

There is an even greater risk that IP will suffer deficient joint-line service between the Erie 

Mill and Lock Haven under the current terms ofthe CR acquisition than there was that the UP/SP 

merger would undermine the quality of service to IP UP and SP were at least familiar with the 

service each provided prior to the merger CSX, on the-«the^-hand,HS -Ret-even-aware of the terms 

of the service which CR currentiy provides to IP 

As an example, IP a.sked CS.X to describe its plan.̂ -, if any, to "participate in the unit train 

serv ice currently operated by CR on behalf of IP which runs between Erie, Pennsylvania and Lock 

Haven, Penn.sylvania " .According to CSX: 

CSX Transportation's current under.standing of the train service refened to [above] 
is generally as follows A train, dedicated to [IP], onginates near Lock Haven, PA 
on a .shortline railroad The train consists of loaded cars consigned to [IP] at Ene, PA 
and empty cars intended for loading bv [IP] at Ene. P.A CSX does not know the 
allocation of respcnsibilities and opeiations between tne shortline and Conrail. The 
train is handled by Conrail to Emponum, P.A where it then moves over the Allegheny 
& F,a.stem Riulroad to Erie, P.A where the road crew yards the train at a yard, which 
CS.X believes to be Conrail's OD Yard .A Conrail yard crew delivers the train to 
[IP]'s facility at Erie, P.A .A similar dedicated train movement operates n the reverse 
along the reverse route movement 

See CS.X's Responses al 4 (emphasis supplied) CSX's understanding of CR's service to IP is 

inconsistent with the facts, as described above The IP unit train onginates in Lock Haven on a CR 

line, not that of a shortline railioad, and travels over a CR line from Lock Haven to Emponum The 

tram is operated exclusively by CR during the entire haul in both directions CSX's and NS's 

confusion concerning the service t̂s ftirther reflected m the "Map of Lines of Applicant Carriers and 

Other Railroads Prior to the Tran.saction" (CSX/NS-18. Exhibit 1), which does not show CR's 

trackage rights over all of ,AL\"s Hniporium to OD Yard line 



Given CSX's ignorance of the service CR provides IP between Erie Mill and Lock Haven, 

CSX's and NS's assurances that the quality of services they provide to their customers will improve 

as a resuh of the CR acquisition offer little solace to IP 

Accordingly, the STB should act, as requested herein, to ensure that the acquisition does not 

guarantee a reduction in the quality of service. 

V. THE BOARD SHOULD GR/\NT THE D&4I/CP-1MP«0\ ED-ACCESS TO THE 
PORT OF NEW YORK AND THE SHARED ACCESS AREA OF NEW YORK/NEW 
JERSEY 

One other concem to IP that has ansen recently pertains to service by the D&H IP also owns 

and operates two printing paper mills at Corinth and Ticonderoga, New York that are exclusively 

served today by the D&H CP, which owns the D&H, has made public pronouncements recently 

concerning their dissatisfaction with their current lack of access to the port of New York and the 

shared access area of New York/New Jersey, suggesting that the CP and D&H might withdraw to 

some extent from service in this region in the event that their negotiations with Applicants or any 

responsive application before the Board yields little fruit 

The D&H IS of vital importance to IP, which is a position lhat the company has enunciated 

on nianv occasions IP provided significant financial support to the D&FI tmstee dunng the earner's 

reorganization stmggles, and this support has no; eroded over the years W'e urge the Board to 

consider and g'̂ ant the D&H/CP requests tor improved access in this region, as it is essential that a 

viable Class I camer be able to serv ice the important local industries that are tied to rail .Any result 

in this case which disadvantages the D&H CP would likelv have siijnificant adverse affects on IP. 

- i j -



Respectftilly submitted. 

Edward D Greenberg 
Gregg S Avitabile 
GALLAND. KHARASCH & 

G ARFINKLE. P C 
1054 Thirtv-First Street. N W, 
Second F4o<>r- -
Washington, D C. 20007 
(202) 342-5200 

Attorneys for the International Paper Company 
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I certifî ' that on this 21st day of October , 1997, I caused a copy of the foregoing Comments 
of Intemational Paper Company to be served by first-class mail, postage prepaid, on all parties that 
have submitted to the Applicants a Request to be Placed on the Public Service List in STB Finance 
Docket No 33388 

Gregg ATitabile 

15 -



C ERTIFK ATE OF SER\ IC E 

I certify' that on this 21st day of October, 1997, I caused a copy of the foregoing Comments 
of liitemat'onal Paper Company to be served bv first-class mail, postage prepaid, on all parties that 
have submitted to the .Applicants a Request to be Placed on the Public Serv ice List in STB Finance 
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CSX-30 

BF FOitF T H t 
SI RFACF TK.ANSPORTATION BOARO 

J uuinct Docket No. 3338S 

*K;r> TR.\.NSPORTATION, INC. 

TO tHE >NTF'>«<f^^;^^','?,5^;;,. ri!pER COS.P..NV 

, . . i ^ c R - c j e s t toe documents ofthe 
CSX' htrreby :«ponds to the inimoRa.unes anJ R-S-s 

lnlcrna.aP^ Paper Cornpan). .ccvcd Sep'.en.bcr 11. .997 

CENIEAL-Bfc^^^^^-
^ ,LH T.-V^C- '.0 all ^ ( ^ ' ^ rcqjcsts ard 

itiienogaturies. 

• C^X refers '.o CSX Ccrr^ru-.or, and L S X . nobpcr 
.4 r̂ tMMt bcma produced is Sfoiect 



CSX object, to Ir^rtxtion No. 6 the -x 
. - h i f ta l ' ^ki 'hiC :i'e 5C0pe i 

...a-ding oihenvise rcpons.ve document, .hat... - ^ 

, , , , Such detailed infonnauon . aot .c.c.sar,. or,, 

.t^v^dc Satr. vc.formut.cr. v*a.s nc. .c^ 
' . h-r- -0 d>f:en:r.i treauuer.t 
.,^s, and no showing US bcea mad. h-̂ "̂  -o 

- 'nv (SX to coTJcipatc .r. the unit 

P-nnsvlvxua and Lock uavcn, 

ii.M«:;-c CSX Tr^s?c^-3ucn. s .•orrer.t ^.-e 

. . . ^ t Paper Ser>.c. ong.,a.es nen. LocW Havet,, P.. ua a Ŝ.C 

- to Lnicmanomil Paper ut cn'-, 

, ?^ .vt-.crc the road c-rew vu.-Sl--

v-nnVarJ ACor .TD'O'^d^- '^ ' ' ' " ' " ' 
^Uevc, . be Co.-.> . on ^ ..d. ^^^. , . . , , ,^ . .3 . the r . « s = 

- vf's- route ot raovciner.i. 
along th: n:'-f.>-.o.^ CSX ir.icr.di to 

^ o t . OD Vaid wni be alloca-xc .u CSA CSX ir.te 
.-Vfterthetrar3port^oa.ui. 

,. , ,^,uv .crtbrrr.cd tv Corv-^l'. vaK̂  crev- a. E..e. cont.nae to portent. Ihe ScrvKe....^-Uv. 

-4 • 



includirf th^^; r..aur,g u. 

Pa^ r̂-s tucihty ai Enc PA ^^^^^^ ̂ ^ .^^ 

, o l p - s ; d l at Ene, Per . .y iv- .xmorCc: .c , those 

service to th« mill ^ ^ . j , ^ 
,w;w-t<: to the mtetrneaU)r> on me ^• , r s x T'anspoital-.on objects to tne u. 

, ..• . :^.b;.-uous ^nd ...ccpubU of n,ore nnc a.ani . . . 

. . . . , t h a i o r . v o . e : o b . . n o . c . . X s t « . . ^ . . _ , , 

,Mn ne inte.o.a.or. ,s i.r.aed ,o . . 1 cart.en a., to d.. e. 

. o^nla-ed by the.nterrogaiory;* lusted i.^ use tn 

mother r . i . .n ic : . :he ^ ^^^^^^^ ^ ^^^^^ ^^^^ ^ 

3 t,.. an.^c: :o • - ' ' " J - f '^^IJ on of ^ ' - 1 . « ^ 
train setMcr currenUy b=u.goper.'x<i by CK 

coiKlucted^nthcfamre W.^hout walun^ 

R^nonse CSX objects uxt^^'"- '^^-^""^ 
^r.-taiidLne is ihut the -'unit tra;r. . .,,,CSX.t»'.e5*iitCSX'.curTen-under.-t.iidLne 

or ar.v oth.: c.,c.t.o. CS. ^̂ ^̂  ^̂ ^̂ ^̂ .̂  

. . . . . C ^ d . . ; — n e s . a . d 3 . a n d a p p ^ . » -

, . . . . . . o r > : , d . > e s n o . . c . . . . ^ U . e . . . c . d . , 

M.^RKG .ARON 

PLTEP-J SHliDTZ 
CSX Corrronitior. 
Oae Janes Cer.:er 
QUI F-ast Cary Sirec 
Rjchjnonc 

(8(14) uno 
V A : : ' i 2 ^ 

DtVMSC- LYONS 
URt^ ' A HARKf-i^ 
Arnold & Pr-nef 
Ŝ S 12th Street. N'̂ ^^ 
v;ihi.gton,D.C mv34-1202 
(7U2)942-5<JQ0 
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BEf'ORE THE 
SURFACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX TRANSPORTATION INC 
NORFOLK SOLTHERN CORPORATION ^ND ' 
NORFOUC SOUTHERN RAILWAY COMPANY 

r n K - S ^ ^ ^ t ^ ^ OPERATING LEASf->/AGREf3IENTS-
CON-RAIL INC. Â TO CONSOLIDATED RAIL CORPORATION 

STB FLNANCH DOCKET NO. 33388 

NORFOLK SOLTIIERN'S RESPONSES TO 
INTERNATIONAL PAPER COMPANY'S 

FIRST SET OF LNTFJ?ROGATORIES 
TO NORFOIJC SOL-niURN (IP-i) 

NS-27 

NSi' hereby responds to the first set of disco-ery requests to NS served by the 

IntemauoM! Paper Company ("IP" or "Requester"). 

QEKEMI-BF^)N5FS 

l^c f o l l o w , goicra! responses are made wuh respect to ail of t.hc requests and 

interrogatories. 

1. NS will comfuc, a r ^ ^ b l e search for docu„.,c.-.,s r=spo„s,vc u, u,e 

n»,.csu. a. objecnons are n o « n„a.-,.^ .11 ,„po„.ve dcv-un^. w>„ 

•R^:..)" cLpi:" ^•"'^"'^ Corpcrauon Nonolk ,ont^ 

1 



9. NS objtcu lo I„smicuo„, Nos. 1, 4, .6 a»d .7 ,0 the CXM, tlu, toc}' s«k tc 

impose requirements tta, e.ceed ttto^ ,p«i f«l tt, appucabie 6.sco.cry rUes and 

guidelines. 

10. NS objects to Instrvction No. 6 to the extent it reqccts deta^ m/ormation 

regarding otherwise responsive documents thar fall within the scope of a pnvUe^e. Such 

dctaUed inforrnation is not necessary, and u is unduly burdensome to provide. Such 

iTifontuDon was not required or provided in the most recer.t mapr control cases, and no 

showing has been made here to warrant different treatme.',:. 

11. objects to Definition No. 5(a) to Lhe e.xt..r u requests .ndivtd.aais' home 

addresses and telephone numbers. 

Identify and describe in detail anv NS nlarq tn m,-̂ ;r u 

1. Without waiving any objection, and subject to the Gene^ Object^n, .^tcd 

atwve, NS responds as follows: 

NS has no plans to change the current umt truin operation now in service. 

IlIU:rrQfafnry ^'p, 7 

i=e i^r.tct for ttus mut tran, operanon? ccbnuing to provule s,„gie 
access 



2. NS objects to this mterrogatory on the ground that ±e term "direct access" is 

ambiguous is ambiguous and susceptible of more than one meaning. Without waiving any 

objection, and subject to the General Objections stated above, NS responds as follows; 

To the extent that the term "earner" m this interrogatory is limited to rail carriers and 

to the extent that the "access" contemplated by the inteirogatory is limited to use in some 

manner of the Comail track and facilities which are ailoca-.£d ID CSX (as opposed for 

example to construction of rail lines by anotiier rail camer), NS will not have direct access 

to the IP mill. ThcIP mill is on Conrail lines that uill be operated by CSX upon approval 

and consumraatioD of the Transacnon. At the present lime. NS expects that the service to IF 

that cunenUy is bemg provided by Conrail wiU be continued by CSX aiid NS oa a jomt hue 

basis. 

If the answer to Interrogatory No. 2 is yes. docs NS plan to use iis own equipment? 

3. Wuhout waivmg any objection, and subject to the General Objections stated 

above, NS responds a.s follows: 

Not applicable. 

latfTTOgatory Nn̂  4 

If the answer to Interrogatory No. 2 is no. how does NS plan to provide unit train 
servK:e to the IP mill in Fĵ e, Pennsylvania? 

4. Without waiving any objection, and subject to the Gener̂  Objecuons stated 

above, NS responds as follows; 

See response to Interrogatory No. 2. 
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ONt K I V L O R P P I A / * 

ALBANY NEM YORK m 0 7 

I fcOO M A I N P L A C f r u W F M 

B U T F A L O N f . W V O h K 1 4 ^ 0 2 

. 7 » 6 i fi53 8 I O O 

a O O S T C W A R t A v i N U ' 

G A R D E N C I I V N t W ¥ O R ^ l i f t 

l 9 t e i 8 3 2 7 9 u ( ' 

Nixon. Harc«r?ive, I^evans 8f Doyle LLF 
AlU)rn«!ys and Cou^s^>lo^^ »«l uxw 

C L I N T O N S Q U A R E 

P O S T O F F I C •. B O X I 0 5 ) 

R O C H E S T E R . N E W Y O R K 1i«603-1051 

1716) 283-1000 

FAX 1716) 263 I600 

^7 
C t T V P L A C t 

I B S A S V L U M S T R E E T 

H A R T F O R D C O N N E C T I C O T 0 6 1 0 3 

l a e O ) 2 7 9 - f i 8 2 0 

W H i r r R ' S D IR tCT DIAL NUMBER i / u l . ' n . l 

A D t S O N A V E N U E T > 

N E W Y O R K , N E W Y O R K 1 0 0 2 2 ^ > 

< .Z \2 i ^ 4 0 J O O O 

S U I T E 7 0 0 J 

O N E T H O M A S C I R C L E 

W A S . ' I N G T O N O C 3 0 0 0 9 

( 2 0 2 ) 7 3 3 0 0 

October 20, 1997 

The Honorable Vernon A. WiLliams 
S e c r e t a r y 
Surface T r a n s p o r t a c i o n Board 
1 or-r, K S t r e e t , N.W. 
i'. . . :igton, D.C. 2 0423 

Re: Finance Docket No. 33388: CSX Co r p o r a t i o n and 
CSX T r a n s p o r t a t i o n , Inc., N o r f o l k Southern-
C o r p o r a t i o n and N o r f o l k Southern Railway 
Company C o n t r o l and Operating Leases/ 
Agreements C o n r a i l Inc. and Consolidated 
R a i l C o r p o r a t i o n 

D<\ir .Secretary W i l l i a m s : 

Eni.;losed please f i n d an o r i g i n a l end 25 copies of 
Pr e t e s t and Request f o r Conditions submitted on beh a l f ot 
Rochester Gas and E l e c t r i c C o r p o r a t i o n (RG&E-l). Also enclosed 
i s an e l e c t r o n i c v e r s i o n of t h i s document. 

K i n d l y date stamp the enclosed a d d i t i o n a l copy of t h i s 
document a t the time of f i l i n g and r e t u r n i t t o our messenger. 

1| 
fMTTiii'r) 

OC! 2 I 

1 -| ^ i 

VIA P. 

V e r v > y r u l y yaiurs, 



RG&E-l 

UNITED STATES OF AMERICA 
SURFACE TRANSPORTATION BOARD 

STB Finance Docket No. 33388 ORIGIMAI 
csx CORPORATION AND CSX TRANSPORTATION, INC., 

NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RA.TLWAY COMPANY 

--CONTROL AND OPERATING LEASES/AGREEMENTS --
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

PROTEST 
and 

REQUEST FOR CONDITIONS 
submitted on behalf of V 

ROCHESTER GAS AND ELECTRIC CORPORATION 

OCT 2 \ IV'̂' 

ocu 

Ernest J 
Nixon, Hafrgrave, Devans & Doyle LLP 
A t t o r n e ^ f o r Rochester Gas and 
ElectJn.c C o r p o r a t i o n 
P.O. Box 1051 
Rochester, New York 14603 
(716) 263-1526 



RG&E-l 

UNITED STATES OF AMERICA 
SURFACE TRANSPORTATION BOARD 

STB Fiuance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

--CONTROL AND OPERATING LEASES/AGREEMENTS --
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

PROTEST 
and 

REQUEST FOR CONDITIONS 
s u b m i t t e d on b e h a l f of 

ROCHESTER GAS AND E L E C T R I C CORPORATION 

As a Party of Record i n t h i s proceeding, Rochester 

G.i.s and E l e c t r i c C o r p o r a t i o n submits, i n accordance w i t h t h e 

F i n a l Procedural Schedule h e r e i n , the f o l l o w i n g P r o t e s t and 

Request f o r C o n d i t i o n s w i t h respect t o the primary 

a p p l i c a t i o n and r e l a t e d documents f i l e d h e r e i n by the 

a p p l i c a n t r a i l r o a d s on June 23, 19 97. 

RG&E's I n t e r e s t 

Kochester Gas and E l e c t r i c C o r p o r a t i o n i-.-J.-xE or 

the Company.) i s an investor-owned p u b l i r u t i l i t y s e r v i n g 

e l e c t r i c and gas customers i n a nine-county u p s t a t e New York 

s e r v i c e t e r r i t o r y centered around the c i t y of Rochester. A 

major p o r t i o n of the Company's e l e c t r i c customers are 

l o c a t e d i n and around Rochester, as i s Russell S t a t i o n , the 

Company's p i i n c i p a l c o a l - b u r n i n g e l e c t r i c v'- ; i t i n g 

s t a t i o n . R u s s e l l r e c e i v e s an average of 650,000 tons o f 

coal per year, p r i n c i p a l l y frcm mines i n the Monongahela 

V a l l e y of n o r t h e r n West V i r g i n i a , over l i n e s e x c l u s i v e l y 

owned and operated by C o n r a i l . There i s c u r r e n t l y no o t h e r 



economically e f f i c i e n t way t h a t the Company can take 

d e l i • • • i t s c o a l . 

i.'ie d e l i v e r e d cost of f u e l i s a s i g n i f i c a n t 

element i n the p r o d u c t i o n of e l e c t r i c i t y at R u s s e l l S t a t i o n . 

Although we seek a h i g h - q u a l i t y '-oal t o maximize p l a n t 

e f f i c i e n c y and mdnimize the environmental impact from f u e l 

combustion, the f u e l component of t h a t d e l i v e r e d cost 

t y p i c a l l y runs no more than 60%. The r e s t i s consumed i n 

t r a n s p o r t a t i o n . Thus, we i n c u r many m i l l i o n s of d o l l a r s a 

year i n r a i l charges t o move co a l the 350 or so mile s from, 

mine t o b o i l e r . A l l of those d o l l a r s are i n t u r n r e f l e c t e d 

i n our c e n t s - p e r - k i l o w a t t h o u r e l e c t r i c i t y p r i c e , the measure 

by which we compete now and w i l l be i n c r e a s i n g l y competing 

f o r our customers' energy requirem.ents. W<- must i i o l d t h a t 

p r i c e t o a minimum c o n s i s t e n t w i t h our c o n t i n u i n g o b l i g a t i o n 

t o p r o v i d e r e l i a b l e , t i i g h - q u a l i t y s e r v i c e . 

Importance of Competition 

The proposed d i v i s i o n of C o n r a i l p r o p e r t i e s 

between the CSX system and the Norfol k - S o u t h e r n System 

c a r r i e s a p o t e n t i a l b e n e f i t f o r Rochester Gas and E l e c t r i c 

and i t s customers. The proposal contemplates t h a t both 

c a r r i e r s -- as compared t o C o n r a i l alone, c u r r e n t l y -- be 

able t o o r i g i n a t e coal on the former Monongahela R a i l r o a d 

System. The c o m p e t i t i v e p o t e n t i a l i n t h a t a l l o c a t i o n of 

o r i g i n r i g h t s i s c l e a r l y p o s i t i v e . Competition i s newly 

coming t o a number of i n a u s t r i e s , i n c l u d i n g our own. We 

welcome t h a t and look forward t o oft< ; • . 

f u l l y c omipetitive market. That same opf-n:.--.-̂ ;. 

c h a r a c t e r i z e t l i e r a i l r o a d i n d u s t r y . Tins 

an i m p o r t a n t o p p o r t u n i t y t o achieve t h a t o b j e c t i v e . 

Tiie i n t r o d u c t i o n of c o m p e t i t i o n at the o r i g i n 

p o i n t f o r much of the Northeast's bituminous steam c o a l i s 

• •; \-1 ces m a 

i i o u i d 

ed ing o f f e r s 
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h e l p f u l , but inadequate. So long as the d e s t i n a t i o n l e g o f 

the t r a n s p o r t a t i o n i s locked up by t̂ t. s i n g l e c a r r i e r , l i t t l e 

r e a l p u b l i c b e n e f i t can be r e a l i z e d . 

In RG&cE's case, which i s probably a t y p i c a l one 

among eastern and midwestem u t i l i t i e s , the l a s t 75 m i l e s or 

so Ol r a i l l i n e t o i t s d e s t i n a t i o n i s m t.he 

f-vc'lusive c o n t r o l of one r a i l r o a d at present; and t h a t w i l l 

c o n tinue t o be the s i t u a t i o n when CSX succeeds C o n r a i l . 

Moreover, excessive s w i t c h i n g charges imposed by the 

d e s t i n a t i o n c a r r i e r where t r a f f i c i s r o u t e d over an 

a l t e r n . i t e c a r r i e r f o r a g r e a t e r d i s t a n c e than i s s t r i c t l y 

necessary, given the geography i n v o l v e d , discourages t a k i n g 

advantage of t r a f f i c segments t h a t could o t h e r w i s e be 

c o m p e t i t i v e . 

The answer t o t h i s u n s a t i s f a c t o r y c o m p e t i t i v e 

h a l f - s t e p i s f o r th.^ Surface T r a n s p o r t a t i o n Board t o compel 

the opening of s i g n i f i c a n t r a i l r outes t o c o m p e t i t i o n end-

to-end. Without t h a t r e l i e f , a shipper l i k e RGicE u l t i m a t e l y 

must bend t o the charges imposed by i t s d e s t i n a t i o n c a r r i e r . 

I n doing so, i t f i n d s the bei;- • : .'igin area 

c o m p e t i t i o n t o be i l l u s o r y ; i t cannot r e a l i z e them and, 

thus. I t i s e f f e c t i v e l y prevented from minimizinr- i t s 

d e l i v e r e d cost of f u e l . 

The j o i n t o p e r a t i n g r i g h t s e s t a b l i s h e d t o r the 

former Monongahela R a i l r o a d System c o n t a i n a prospect f o r 

c o m p e t i t i o n . To convert t h a t prospect i n t o a t r u l y 

c o m p e t i t i v e market f o r t r a n s p o r t a t i o n of u t i l i t y steam c o a l 

i n the Northeast v;ould r e q u i r e the opening of c e r t a i n r a i l 

l i n e segments planned t o be c o n t r o l l e d by j u s t one of the 

two successors t o C o n r a i l . I n RG&E's case, t h a t would 

p r i n c i p a l l y i n v o l v e opening p o r t i o n s of the East-West 

C o n r a i l Ixnes i n upstate New York (the o l d New York C e n t r a l 

m.ain l i n e and the West Shore l i n e ! from Rochester westward 



t o B u f f a l o and eastward t o Lyons, N.Y., so t h a t N o r f o l k -

Southern ar.d perhaps o t h e r c a r r i e i s might ,ise those l i n e s 

now planned t o r e x c l u s i v e CSX c o n t r o l . - A second 

a l t e r n a t i v e t o CSX f o r the Rochester m e t r o p o l i t a n area c o u l d 

be e s t a b l i s h e d t h r o u g h an a u t h o r i z a t i o n t o one or more s h o r t 

haul c a r r i e r s (e.g., B u f f a l o & P i t t s b u r g h R a i l r o a d o r the 

L i v o n i a , Avon and L a k e v i l l e Railroad,' t o br i d g e the gap 

between Roches':er i n t l i e n o r t h and those sh o r t haul 

c a r r i e r s ' southern connections w i t h the No r f o l k - S o u t h e r n 

system i n New York's Southern T i e r area.- To round out the 

l e a l c o m p e t i t i o n these route openings would achieve, i c 

would be p a r t i c u l a r l y h e l p f u l t o RG&E i f c a r r i e r s i n 

a d d i t i o n t o CSX c o u l d be a u t h o r i z e d t o use the spur l i n e 

w i t h i n Rochester which t r a n s p o r t s the Company's coal from 

the main l i n e s i n the western p a r t of the c i t y t i i r o u g h i t s 

n o r t h e r l y p o r t i o n s and i n t o the Company's terminus a t 

Ru s s e l l S t a t i o n i n the a d j o i n i n g suburb of Greece, a 10-mile 

d i s t a n c e . -

The opening of these p o r t i o n s of the Northeast 

r a i l system i n the manner described would p r o v i d e the 

o p p o r t u n i t y f o r two separa,-e c a r r i e r s t o move RG&E's c o a l 

from o r i g i n through t o d e s t i n a t i o n , p l u s the o p p o r t u n i t y t o 

combine segments on these c a r r i e r s ' l i n e s w i t h s h o r t haul 

l i n e s i n the area south of Rochester. The r e s u l t a n t 

c o m p e t i t i v e s i t u a t i o n would be p a r t i c u l a r l y b e n e f i c i a l t o 

the Rochester area, both i n terms of p o t e n t i a l f o r reduced 

C u r r e n t l y C o n r a i l ' s water l e v e l r o u t e , MilePost 437 
( B u f f a l o , N.Y.) t o MilePost 335 (Lyons, N.Y 

C u r r e n t l y Conrail'.-^ : .-ondary, MilePost 70 i.Corning, 
N.Y.) t o MilePost 0 Lyons, N.Y.). 

C u r r e n t l y C o n r a i l ' s C i i a r l o t t e Running Track at CP 373 t o 
t e r m i n a t i o n at RG&E's Ru s s e l l S t a t i o n . 



costs c f goods o r i g i n a t e d i n and re c e i v e d w i t h i n the area 

and i n terms of p o t e n t i a l economies i n t i i e t r a n s p o r t a t i o n 

component of the cost of f u e l used t o generate mucii of the 

e l e c t r i c i t y consumed i n t i i e m e t r o p o l i t a n area. 

Control over e s s e n t i a l s e r v i c e s 

KG&E b e l i e v e s t i i a t t i i e m e r i t s of the above-

described opening of the r a i l system t o c o m p e t i t i v e f o r c e s 

aif^ r - ' - ] f " v i d e n t . Tiiey stand independent of o t i i e r forms of 

!•..•: : .,-!:;t i n t i i i s proceeding. Nonetheless, t i i e r e 

remains a s i n g u l a r need f o r r a i l r o a d charges exacted f o r 

e s s e n t i a l s e r v i c e s , such as those i n c u r r e d i n s w i t c i i i n g 

t r a f f i c from one c a r r i e r t o another, t o be i i e l d t o 

compensable -- but not excessive -- l e v e l s . A t t e n t i o n t o 

t h i s concern would be a l l the more important i f f o r some 

reason the f u l l y open, end-to-end r o u t e c o m p e t i t i o n 

envisioned above c o u i d not be immediately achieved. 

I n i t s experience w i t i i C o n r a i l and p^redecessor 

c a r r i e r s over many years, RG&E has been s u b j e c t e d t o 

ciiarges, or the t i i r e a t of cliarges, f o r i n t e r - c a r r i e r 

s w i t c h i n g of i t s coal t r a f f i c t h a t we cons i d e r t o be 

e x o r b i t a n t , u n f a i r and u n r e a l i s t i c . These ciiarges bear no 

r e l a t i o n t o the cost of the s e r v i c e requested and are 

c l e a r l y designed t o discourage use of c a r r i e r s o t h e r than 

t i i e one c o n t r o l l i n g the s w i t c i i i n g p o i n t . And they are q u i t e 

e f f e c t i v e i n a c h i e v i n g t t i i s purpose. Tiiat i s not t l i e way a 

c o m p e t i t i v e system, or even a pre - compet i t i v e system wiiich 

LS leg;.'. i n p a r t f o r the b e n e f i t of shi p p e r s and t i i e 

p u b l i c , Liiiould be operated, iiowever. 

Siiippers should be enabled t o u t i l i z e where 

a v a i l a b l e s h o r t haul c a r r i e r s f o r l o c a l movement of t r a f f i c 

and even sh o r t movements by long-haul c a r r i e r s where 

economies i n o v e r a l l t r a n s p o r t a t i o n can be achieved. Tiiey 



can now be impeded from doing so b;.' :•: p.g 

charges and s i m i l a r meciianisms c a l c u i a t e a t o p r o t e c t the 

• :•; ' l u s i v i t y cf the c a r r i e r c u r r e n t l y e n j o y i n g revenue from 

tne p o t e n t i a l l y c o m p e t i t i v e l i n e segment. That p r a c t i c e 

si i o u l d be t e r m i n a t e d . This proceeding, w i t h i t s 

compreh' view of the o p e r a t i o n a l t tv.:̂  md intendea 

scope .-• i v i c e ot t i i e c o n s o l i d a t inu ;,i..:,.,ids wouid be a 

p a r t i c u l a r l y s u i t a b l e forum f o r d i r e c t i n g t h a t r e s u l t . 

Because of t i i e importance of t h i s issue of the 

p o t e n t i a l f o r improper c o n t r o l t o be e x e r t e d over e s s e n t i a l 

s e r v i c e s , RG&E supports the p o s i t i o n of t l i e B u f f a l o & 

I ' i t t s b u r g i i R a i l r o a d and i t s a f f i l i a t e s i n seeking trackage 

r i g h t s over r o u t e s of long haul carrier.^- i;. ; rhe p o s i t i o n of 

the L.'-Vonia, Avon and L a k e v i l l e R a i l r o a d i n seeking 

conveyance t o i t of ; • nesee J u n c t i o n Y a r i .. ,;ourban 

Rochester. C o n s i s t e n t w i t h our preference f o r a c o m p e t i t i v e 

Northeast r a i l system, a g r a n t i n g of those r a i l r o a d s ' 

requests, c o n d i t i o n e d on the a v a i l a b i l i t y of the same l i n e s 

and f a c i l i t i e s t o o t h e r c a r r i e r s , would p r o v i d e a d e s i r a b l e 

advance i n the opening of r a i l t r a f f i c i n the Rochester 

A p p l i c a b i l i t y of Bottleneck I I 

The Board's d e c i s i o n i n B o t t l e n e c k I I - may 

r e q u i r e t h a t s p e c i a l c o n d i t i o n s be imposed i n t n i s 

proceeding t o assure the p r a c t i c a l i t y of t i i e r e l i e f which 

• i * ;• ui a f f o r d s t o shippers. ::. • '•• i t d e c i s i o n , the 

Boara c i a r i r i e d the .-; ; -um.stances X r 1 w i 1 i. c il a b o t t l e n e c k 

( i - v •::: • • i • • . ! .N.-uia be compelled t o p r o v i d e s e r v i c e 

C e n t r a l Power & L i g h t v. Southe: 
No. 41242, and c o n s o l i d a t e d ca.s-
g r a n t i n g , i n p a r t , p e t i t i o :. : ; 
pet i t i o n * • • . i : i ' :.. 

c Trans. 
STB 28/97), 
a t i o n and denying 
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from an o r i g i n c a r r i e r ' s movement t c the shipper's 

d e s t i n a t i o n . Even where the d e s t i n a t i o n c a r r i e r c o u l d serve 

the e n t i r e r o u t e from o r i g i n through d e s t i n a t i o n , ,i t must 

provide d e s t i n a t i o n segment s e r v i c e and quote a r a t e f o r i t , 

challengeable on reasonableness grounds, where the shipper 

and an o r i g i n c a r r i e ^ r have f i r s t contrac'' ; " .service over 

the o r i g i n c a r r i e r ' s l i n e s t o a p o i n t ot ., i.n._: .JL i o n w i t h the 

bot t l e n e c k - i i r i e r . The two c a r r i e r s are t o agree on a 

s u i t a b l e (.:,..:.;. of i n t e r c o n n e c t i o n , f a i l i n g which the Board 

w i l l r esolve i t . 

Two concerns immediately a r i s e i n the c o n t e x t of 

the a p p l i c a b i l i t y of ^hat d e c i s i o n t o the present 

circumstances. 

F i r s t , a shipper ought t o iiave a f a i r and 

reasonable o p p o r t u n i t y t o secure an a p p r o p r i a t e c o n t r a c t 

from the o r i g i n c a r r i e r . I t w i l l not have t h a t o p p o r t u n i t y 

i f r a i l r o a d s adopt the view t h a t Northeast r a i l 

t r a n s p o r t a t i o n (and not j u s t the C o n r a i l p r o p e r t i e s 

f a c i l i t a t i n g t h a t t r a n s p o r t a t i o n ) has been d i v i d e d a c e r t a i n 

way and they w i l l compete w i t h one another o n l y i n those 

areas where t h a t d i v i s i o n s p e c i f i c a l l y preseriot-s j o i n t 

access. RG&E b e l i e v e s t h a t the Board should announce, i n 

any approval of the proposed c o n s o l i d a t i o n , i t s c l e a r 

e x p e c t a t i o n t h a t r a i l r o a d s w i l l not r e f r a i n from c o m p e t i t i o n 

w i t h one another along any r o u t e - d i v i s i o n l i n e s where they 

are o p e r a t i o n a l l y able t o compete; r a t h e r , they s l i o u l d 

indeed seek t r a f f i c from shippers as a matter of good 

business. 

Second, a shipper ought not t o be faced w i t h 

w i l l i n g n e s s of a d e s t i n a t i o n c a r r i e r t o p r o v i d e reasonably 

p r i c e d s e r v i c e ever the d e s t i n a t i o n h a u l , but o n l y a f t e r an 

uni'easjnable s w i t c n i n g charge iias been p a i d . The charge 

ought t o be p a r t of the c h a l l e n g e a b l e , r e a s o n a b l y - p r i c e d 
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d e s t i n a t i o n s e r v i c e . A l t e r n a t i v e l y , the shipper c o u l d e l e c t 

t o liave such a charge become a p a r t of the Board's 

i ;;r erconnect i o n p o i n t r e s o l u t i o n wl>>! '- c a r r i e r s cannot 

tiiemselves agree on one. 

Thus, t o implement the B o a i i ' " ' l a r i f y i n g o r d e r i n 

the Bottleneck cases, the r a i l r o a d s s.:,-',rK̂ ng t o c o n s o l i d a t e 

i n t h i s proceeding should be held t o a good f a i t h s t a n d a r d 

(3-'II' ra 1 l y , but e s p e c i a l l y w i t h respect t o o r i g i n c a r r i e r 

ctjnt 1 . i c t i n g and d e s t i n a t i o n c a r r i e r r a t e s and terms of 

s e r v i c e . 

Conditions 

Tf t i i e Board determines t o g r a n t , i n whole or i n 

p,t!' , t h'- a p p l i c a t i o n f i l e d i n t i i i s proceeding, i t should 

f i r s t c a r e f u l l y consider the i m p l i c a t i o n s of i t s d e c i s i o n 

f o r c o m p e t i t i v e r a i l t r a f f i c i n the Northeast. Indeed, i t 

i s not too much f o r the Board t o consider, i n the course of 

i t s decision-making, t i i e p o s i t i o n i n winch t i i e N o r t i i e a s t 

w i l l be l e f t , as i t competes w i t h o t h e r regions of the 

n a t i o n and the w o r i d , i f i t s r a i l s e r v i c e i s i n e f f i c i e n t and 

c o s t l y . I n a r e a l sense, one obje • • : = proce" i l i k e 

t h i s can be s a i d t o be a e l i i e v i n g a g r e a t e r e f f i c i e n c y i n the 

r a i l s e r v i c e of a major p a r t of the n a t i o n . The outcom.e of 

t h i s case i s l i k e l y t o set a p a t t e r n f o r t r a n s p o r t a t i o n 

p o l i c y and decision-making i n the Northeast f o r many years. 

A c c o r d i n g l y , RG&i: .' uis t h a t t l i e Board g i v e 

s e r i o u s c o n s i d e r a t i o n t o condx t i o n : :. i i- - i s i o n i i e r e i n on 

t l i e f o i l o w i n g : 

1. The ava i l a l i • : ' \- 'a the Roci.a-'-, " > i'-'-a 

o f genuine c. " ; * : : • ' - en a t l e a s t two luUvj uau.* r a i i 

c a r r i e r s as w e i i as a;...' . - . p e t i t i o n between them and 

s h o r t h a u l c a r r i e r s f o r t i a t t i c over s u i t a b l e segments o f 

t r a n s p o r t a t i o n routes i n and around Rochester. I n 
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p a r t i c u l a r , such c o m p e t i t i o n should be c r e a t e d and f o s t e r e d 

f o r the e n t i r e r o u t e between the former Monongahela R a i l r o a d 

System i n n o r t h e r n West V i r g i n i a and RG&E's Rus s e l l S t a t i o n 

i n suburban Rochester. 

2. The d i s c o n t i n u a n c e of the r a i l r o a d p r a c t i c e of 

charging e x o r b i t a n t fees f o r e s s e n t i a l s e r v i c e s such as 

s w i t c h i n g t r a f f i c from one c a r r i e r t o the o t h e r , 

p a r t i c u l a r l y i n the r o u t i n g of RG&E coal t r a f f i c i n u p s t a t e 

New York. The Board should p r o v i d e a simple, inexpensive 

iJi acedure f o r d e t e r m i n i n g a f a i r , n o n - d i s c r i m i n a t o r y 

.'^^witching charge i n those l o c a t i o n s noted h e r e i n p e r t i n e n t 

t o c o al d e l i v e r y t o R u s s e l l S t a t i o n . 

3. The v i g o r o u s p u r s u i t of c o m p e t i t i o n between the 

a p p l i c a n t longhaul c a r r i e r s f o r the business of s h i p p e r s 

o u t s i d e j o i n t access areas. I n p a r i - i c u l a r o r i g i n c a r r i e r s 

must be open t o reaching reasonable a n t r a c t p r o v i s i o n s w i t h 

shippers over r o u t e segments where another c a r r i e r i s 

capable of p r o v i d i n g o r i g i n - t o - d e s t i n a t i o n through s e r v i c e . 

4. The d e s t i n a t i o n c a r r i e r , as p a r t of i t s 

c h a l l e n g e a b l e , r e a s o n a b l y - p r i c e d o f f e r of s e r v i c e over the 

d e s t i n a t i o n haul ot t r a f f i c f o r whicli a shipper has 

c o n t r a c t e d w i t h .mother c a r r i e r f o r o r i g i n a t i o n , must 

i n c l u d e any s w i t c h i n g charges n e c e s s i t a t e d by the i n t e r -

c a r r i e r c o n n e c t i o n ard do so at a p r i c e reasonably r e l a t e d 

t o the cost of sucii .switching s e r v i c e . 

Conclusion 

For the f o r e g o i n g reasons, Rochester Gas and 

E l e c t r i c C o r p o r a t i o n p r o t e s t s the a p p l i c a t i o n of the 

a p p l i c a n t r a i l r o a d s h e r e i n and r e s p e c t f u l l y requests t h a t 

the Surface Ti-ansport at i o n Board c o n d i t i o n any order 
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granting such a p p l i c a t i o n w i t h a series of conditions 

including the four set f o r t h immediately above. 

Thomas Crego 
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VERIFICATION 

I , Thomas Crego, decisre under penalty of p e r j u r y that 

the ioregoing i s true and correct to the best of my 

knowledge and b e l i e f . Further, I c e r t i f y that I am 

q u a l i f i e d and authorized to f i l e t h i s v e r i f i e d protest on 

behalf of Rochester Gas and E l e c t r i c Corporation. 

Executed on t h i s 16th day of October, 1997. 

Thomas Crego 
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I have caused t o be served by f i r s t - c l a s s m a i l , postage 

p r e p a i d , or by more e x p e d i t i o u s means, a t r u e and c o r r e c t 

copy of the t a r e g o i n g P r o t e s t and Request f o r C o n d i t i o n s 

s u b m i t t e d on b e h a l f of Rochester Gas and E l e c t r i c 

C o r p o r a t i o n (RG&E-l) on the o f f i c i a l s e r v i c e l i s t dated 

August 19, 1997, as c o r r e c t e d by STB Decision No. 43 and i t s 

appendices, and by hand d e l i v e r y on the f o l l o w i n g : 
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Westlake Group 
Westlake Center 
2801 I'osi Oak Blvd. 
Houston, Texas ""OSb 

1.̂  4WV8738 

October 20, 1997 

l he Honorable l itida J. Morgan 
Chairman 
Surface Transportation Fioard 
1925 K Street. NW 
Washington. D C. 2()42.1-0()()1 

Rh: Finuncc Docket No. 3.̂ ^88, ("SX C orporutioo, et al. - Control and Operating 
I.eases/.Vgreements - Conrail ("orporation, et. al. u 

Dear Chairman Morgan: J^2:j,S^^=^'"' 

I am Dennis A. Guth. Corpo. ate Manager of Transportation and Distribution for Westlake 
(iroup of Companies. The Westlake Ciroup of Companies is a Petrochemical and IMastics 
Manufacturer vvilh annual rail shipments of over 8000 carl .)ads. Conrail today serv es 
markets which are vital to the transportation of our Tinishcd good.̂ , l he proposed control 
of Conrail by CSX Corporation and Norfolk Soulhcrn will directly affect us. 

Westlake currently has several manufacturing plants on tiie CS.X, several on the 
Paducah/Louisvillc Kailway (7.5% owned by the CSX), and seveial served by the Union 
Picific'Southern Pacific. Kansas City Southern, and Burlington Northern /Santa l"e. the 
latter service being a result of an S TB ruling in the IJP/SP merger proceedings, lhe 
announcement of a joint purchase of Conrail by CSX T and NS has raised taricerns 
relative to further consolidation ol an integral marketing tool ofthe Westlake v-iroup; the 
U.S. rail system. 

rhe key concerns center around the below listed issues, which Westlake requests the S TB 
consider as key concerns for all Shippers: 

• Of Westlakc's approximate 49 current Conrail shipping destinations, only nine (18" o) 
will end up :n a "dual service area" where more than one railway is available to 
provide serv ice. I hc publicity and beneilts discussed by both acquiring Railroads 
rely on "competitiveness ofthe post-merged .system". Westlake encourages the SIB 
to provide economic protection for Shippers. I he SI B should put in place a specific 
mechanism to ameliorate or remedy any adverse rate actions contrarv to merger stated 
benefits in the post merged condition. 
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• It is important that Shippers be allowed to choose carriers, routes, and particularlj' 
interchanges in the movement of freight. The potential exists in the Docket for the 
acquiring railroads to "re-define and effectively close" interchanges wiih connecting 
inter-line, origin, and short line carriers, Westlake requests the S I B address all issues 
surrounding the maintenance of interchanges and to proiect the ability of Shippers to 
choose interchange points across the post-merger Conrail property. As an example, 
the potential exi.sls for the NS to become a "bridge carrier" on traffic originating in 
the west, vvith an ultimate destination in Conrail territorv vvith a post-merger CSX 
delivery point. Ifthe interchange points in the east are closed, the Shipper vvill only 
be allowed to turn tratTic over to the CSX at "Mississippi River Gateway Junctions". 
Interchange closure can be operationally beneficial to a Railroad, but also can be 
economically disadvantageous to a Shipper. Therefore, to close interchanges would 
be counter to the staled economic benefits ofthe proposed merger from the Shipper 
perspective. 

• Due to the most recent service deficiency occurrences of ihe UP/SP merger, Westlake 
requests the S TB include in its merger decision that the C'-X and NS provide 
safeguards lo assure adequate ongoing service and a servi, c guarantee to the Shippers, 
and lhat any substantiated service deficiency claims will be reimbursable by the 
railroads for a period of up to 5 vears froin the effective dale ofthe merged control. 
Recent history has proven all too dramatically that the S TB has a responsibility and 
should consider imposing provisions for service deterioration in railroad merger 
cases. Particularlv when economic adv antage to Shippers is claimed in the amount of 
$258 million in "Shipper Logistics Bciiefits" as part ofthe Control Docket. 

It is hoped that the STB will reviewing this docket with an eye to assuring shippers 
adequate service and enhance the economic benefit ofthe U.S. rail system lo all its u.sers 
and owne ,:, vvhile maintaining safe serv ice. 

As of this date, Westlake is undecided whether this merger vvill provide benefits to 
shippers, and therefore Westlake '•.serves its support or opposition until the above issues 
have been adequately addressed by CSX and NS. However, Westlake requests the S TB 
consider the points discussed above, and provide remedies or put in place protective 
covenants to assure Shippers that an economically v iable rail Iriinsportation system vvill 
he sustained in a post-merged environment. Westlake welcomes the opportunity to 
actively participate in these proceedings. 

Respectfully submitted. 

Dennis A. Guth 
Corporate Manager, 
Transportation & Distribution 
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MA KKOKRAl. KXPKKSS 

The Honorable Vernon >\ W illiams 
Sccrelarv 
Surlaee Transpor'uilion Board 
Suite 700 
1925 K. Street, N.W. 
Wa.shington, DC 2042^ 

Re: Tinanee Docket No. ' v">X8 

Dear Secretary Williams: 

I nclosed please find the original and Ivvcntv-five (25) copies of .lact>bs Industries 
I )cscription of Responsive Application to be filed on or before ()ctober 21.1997. Along 
with the original and copies, the Description is also being submitted on a diskette 
tormalled for Microsoft Word 7 0. 

Thank vou for vour assistance in this matter. Should you have any questions, 
please contact me at 4h>-(i6l-9'^28 ext. 17. 

Tiiclosurcs 
Ottiw. o' tn* S»cT«ta(> \ 

OCT 2 \ 

Partof 
^ ' Public 



BEFORE THE 
SURFACE 1 RANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX 1 RANSPORTATION, I 
NORFOL K SOUTHERN CORPOR./\TION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS --
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

DESCRIPTION OF RESPONSIVE APPLIC ATION 
OF JACOBS INDUS TRIES LTD. 

f NiTRED 

OC! 2 ) t9V. 

r r - ] Hartot 
Pjblic Rev-. 



Description o f Responsive Application Jacobs Industries Ltd. 

In a decision dated, July 23, 1997, the Surface Transportation Board accepted for 
consideration the primary application and related filings submitted by CSX Corporation, 
Norlc. . Southern Corporation, and Consolidated Rail Corporalion regiuding acquisition 
by CSX and NS of control of Conrail, inclusive of division of assets of Conrail by both 
applicants. 

Jacobs Industries, an Ohio corporation is a party of record in these proceedings II has 
reviewed the primary application filed jointly by Norfolk Southern Railway and CSX 
Transportation thereby preparing itself for Responsive Application. 

Background 

Jacobs Industries Ltd. (2 Quarry Lane Stony Ridge, OH 43463) an Ohio Corporation 
operates its logistic services through a sister Corporation, JStar Consolidated, Inc. (6373 
Ayers Road Walbridge, OH 43465). The purpose of JStar "is to provide aiiy/all types of 
logistic service tor origia'destination of rail freight" Types of service are open to 
customer needs. 1 landling of dry/liquid materials, food grade, chemical, pallet, oversize 
steel, precious metals and auto parts that make visible the products and services provided. 

JStar is physically based within ConraiTs Stanley yard, Toledo. Ohio Switi...ing 
agreements arc in place w ith Conrail, "they hand off all inbound equipment, to be 
switched into final destination by JStar crews, which in turn give all outbound eqaipment 
back* to Conrail for final connection destination. In essence, JStar rai! .serves it's 
facilities. 

Comments 

The split acquisition of Conrail's assets by CSX-NS, should prove to be pro-competitive, 
regarding much ofthe new system, but. be assured, pockets of reduced competition or 
no competition will be created as well. JStar Consolidated will fall into this 
classification for the following reasons. 

• ("onrail at Toledo plays the role of "large, neutral switching carrier", not 
concerned who we elect to pass off traffic beyond the Conrail syslem. allowing 
competaive freedom for our customers, thus affording the best of rail competition. 

• As we eliminate Conrail. we eliminate all control of competition. The "single" 
connecting rail carrier iv JStar ceases to be neutral. It can now favor it s routings 
and traftic sources und now has the abilitv. as the surviv ing Class 1 carrier tu 
purposely bypa.ss or lock out a rail service provider at will. 



• Detroit rail competition will outrank Toledo after acquisition, due to CSX^ '̂S 
maintaining a "shared assets zone, "within the Detroit markets opening all carriers 
to ali customers within the zone. Whereas, as it stands today, JStar will be limited to 
only one carrier. J herefore, rail competition will fiourish as close a.s 40 miles to our 
front door and our competition will be govemed by the whims of our single serv ing 
carrier. As a rail logistic service provider company, this is not acceptable. 

• The operating plan states, ("onrail's Stanley yard, Toledo, Ohio will be split. 
CSX to own and operate Yard K. and Yard S. NS will own and operate Yard L. 
Thereby the applicants are splitting yard operations and responsibilities of the Stanley 
facility, but by plan J-Star will only be served by one carrier, CSX. 

Proposal Plan 

In order to remain al current level of competition for logistic services, JStar Con.solidated 
Inc., a division of Jacobs Industries Ltd., located Stanley Yard, Toledo, Ohio requires 
Competitive Access to N.S. 

Due to the fact NS will be located within Stanley Yard here are some proposed options. 

• Option 1: NS be given Irackage rights within the Stanley yard area, from CSX to 
the J-Star Consolidated facility, providing serv ice direct. 

• Option 2: CSX provide competitive access switch for NS at no extra cost, handling 
NS linehaul within the Stanley yard limits to the JStar facility. 

• Option 3: CS.X provide J-Star Consolidated, track routing and rights through their 
portion of yard lo a point connecting with NS. 

The above response application is filed within the exemption criteria of 49 C.F.R. 1105,6 
(c) (2). The request m applications will not divert rail to motor carriage. Result in 
nonattainment area under the Clean Air Act, will not result in the following: an increa.se 
in rail traffic of al least 8 trains per day, or an increase of at least 100% rail yard activity, 
ll will also not results in anv increase in truck traffic. 



Summary 

JStar Con.solidated today, is a succes.sful working model of an "added value rail 
logistics center ". Ii has become a Railport"", a landing strip or launch pad for a large 
diversity of customers within our market. It has been so successful, Conrail and Jacobs 
lndu.stries were in the process of expanding the program at time of acquisition, 
inclusive of an 88 acre parcel of land w ithin the JStar area, expanding our concept of rail 
logistics. 

Jacobs Industries has not asked or used Fed / State / Local funding with the project, but 
has approved 1.3 million of personal funding within the past four years. 

JStar identifies to two different major markets, a 8 million member consumer market" 
and secondly, "The .Midwest. Creat Lakes .Irea Manufacturing .Market", one ofthe 
worlds leading manufacturing areas. Thus, vve are tuned with intensity lo our customer's 
logistic needs which Ucinands on large scale competitive rail access. 

Our rail competiiive importance can be summarized by the following stalemenl: I f you 
.separated the States /Dined lo the (Jreat Lakes, cutting them out ofthe ('nion. you would 
create the t h i r j largest, strongest industrial power in the world. It would follow behind 
.Japan, which would follow the remainder of the United States as NoUT JStar logistics 
operates within the heart ofthe described area, thus one can quickly understand the need 
for rail competitive action Our mission statement, demands we assist our consumers 
and manufacturers within our market to achieve their competitive best with their 
rail logistic needs. 

The strength and stability of the individuals, the area, the nation and possibly the 
world depend heavily on competitive transportation within JStar's market: thus the 
importcuicc is stated why Jacobs Industries requests from the Surface Transportaiion 
Board to authorize competitive access into JStar Consolidated facility. 

Respectfully submitted 

Jiuncs R Jacobs 
Member, Jacobs Industries Ltd. 


