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CSX Corporation and CSX Transportation, Inc. 
Norfolk Southern Corpora^'on And Norfolk Ra ilway Company 
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INLAND STHKL INDUSTRIES, INC. 

In accordance with Decision No. 27, served September 8, 199'/, in the above-
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class mai!, postage prepaid, this 26th day of Septeml ^^ ]997. 

Respectmlly submitu^d. 

Edward C. McCarthy, Esq. 
AsMstant Ger eral C'' 'isel 
Ir land Steel industries. Inc. 
3t > West Monroe St. 
C iicagcIL 60603 
312-899-3148 

September 26,1997 
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HARKINS CUNNINGHAM 
A T T C R N E Y S AT LAW 
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I 
' September 26, 1<J97 

l e O O O N E C O M M E R C E L-O J . E 

Z O O S M A R K E T S T R E E ' 

P M C L A O E L P H I A , P A I 9 I 0 3 . - ' > * 2 

2 I S _ 6 5 l - 6 7 0 0 

Mr. Vernon A. Williams, Secretary 
Surface Transportation Poard 
Case C o r t r o l Unit 
ATTN: STB Finance Docket No. .3388 
1925 K Street, N.W. 
Washington. DC 2042J-0001 

R«: Finance Docket No. 33388, CQX Corporation ap.̂  CSX 
Transporcation, Inc., Norfolk Southern Corporation 
and Norfolk Southern Railway Company — Control 
and Operating Leases/Agreements — Ccnrail Inc. 
and Consolidated R a i l Cor>oration 

Dear Mr. Williams: 

Enclosed please f i n d CSX/N«?-85 (Applicants' Reply t o 
Appeal o' A t l a n t i c City E l e c t r i c Company, American E l e c t r i c 
Power, Delmarva Power & Light Company, Indianapolis Power & Light 
Company, and the Ohio Valley Coal Company from vhe September 19, 
1997 Order of the Presiding Judge) t o be f i l e d ir: the above-
referenced docket. 

Accompanying t h i s l e t t e r are 25 Cvpies of CSX/NS-81, as 
well as a formatted WordPerfect d i s k e t t e . 

Thank you • your assistance i n t h i s matter, 
contact me (202-973-7oU5) i f you have any questions. 

Pleac>e 

Sinp«rcly 

Gerald t-'. Norton 
Enclosures 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX TRANSPOR. ̂ TION, INC.' 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERî : RAILWAY COMPANY . 

—CONTROL AND OPERATING LEASES/AGREEMENTS— \ / /, 
CONRAIL INC. AND COuSOLIDArED RAIL CORPORATION 

STB FINANCE DOCKET NO. 3 3 388 

APPLICANTS' RFPLY TO APPEAL OF ATLAh'TIC CITY 
ELECTRIC COMPANY, AMERICAN ELECTRIC POWER, DELMARVA 
POWER t LIGHT COMPANY, INDIANAPOLIS POWER & LIGHT 
COMPANY, ANO THE OHIO VALLEY COAL CÔ .PANY FROM 

THE SFI'TEMBER 19, 1997 ORDER OF THE PRESIDING JUDGE 

Applicants' hereby reply t o the appeal of A t l a n t i c City 

E l e c t r i c Company, American E l e c t r i c Power, Delmarva Power & Light 

Company, Indianapolis Power Light Comp^iny, and the Ohio Valley 

Coal Company ( c o l l e c t i v e l y "ACE > . i l i t i e s " ) (ACE, <it al.-14) . 

from the September 19, 1997, Order of the Presiding 

Administrative Law Judge ("ALJ") insofar as i t denies th«i noticr, 

of ACE U t i l i t i e s t o compel Applicants t o produce a l l of the 

"masking f a c t o r s " they used i n rep . t i n g revenue as part of the 

Board's Waybill Samp, e proctam since :.978. 

BACKGROUND AND SUMMARY 

Applicants have already addressed thci p e r t i n e n t 

backv^round i n t h e i r appeal from the same ALJ r u l i r q insofar as i t 

'Applicants are CSX Corporation and CSX Transportation, Inc. 
("CSX"), Norfolk Southern Corporation and Norfolk Southern 
Railway Company ("NS") and Cor r a i l Inc. and Consolidated R a i l 
Corporation ("Conrail"). 



required tnem to produce certain masking factor information 

relating to shipments to ACE U t i l i t i e s for certain of the years 

since 1978 (CSX/NS-81).- We incorporate that discussion by 

reference. Here, we show that the ALJ did not commit reversible 

error j.n denying ACI: U t i l i t i e s ' motion. 

The forced disclosures sought by ACE U\;ilities woald go 

a long way toward reversing the long commitment of Congress, the 

ICC, and this Board to the value of private contracts between 

railroads and their customers. Central to the acknowledged 

succes::«3 of contracting i s the certainty that they are private and 

unregulated. This request, i f granted, vould begin the short, 

steep descent into destroying that cert.jinty. And, for the 

immediate future — i t would put at ri-ik competitivelv sensitive, 

highly confidential, deregulated rates in contracts between a l l 

shippers and r a i l c arriers, n̂d the masking factors used to 

prttect them. I t wo' ]d thus seriously harm an important element 

of the Board's efforts to gather useful ttansportation data and 

protect the security of statutorily protected shipper-railroad 

contract rate and revtmue data, without producing any offsetting 

value in the instant proceeding.' 

-ACE U t i l i t i e s ' reply to that appeal (ACE ^ al.-15) makes 
essentially the same contentions as their appeal. 

' i t i s noteworthy that when FERC mad a proposal threatening 
the confidentiality of rates in contracts between u t i l i t i e s and 
railroads i t was opposed (successfully) by not only the ICC and 
reii.roads but u t i l i t i e s , including members of 7 :E U t i l i t i e s 
gr^up. E.g.. FERC Docket No. RM94-5-0G0, Comments of ICC (p. 2: 
lac< of confidentiality "might influence the outcomes of contract 
legotiations, and ultimately discourage railroads and shippers 
irom entering into contracts in contravention of the objectives 
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To secure production of highly c o n f i d e n t i a l 

information, a party must make a persuasive showinr of both need 

and substantial relevance to a s i g n i f i c a n t issue i n t h i s 

proceeding. ACE U t i l i t i e s have f a i l a d t o make ei t h e r showing. 

None of what they request i s needeo t o resolve t h i s proceeding 

and none ^s relevant t o any legitimate issue i n t h i s proceeding. 

They are recycling the same arguments rejected by the Board i n 

denying t h e i r closely related rcv^uests f o r discovery of highly 

c o n f i d e n t i a l contract rate information. They are i n substance 

asking the Board to reconr^'^'-r L'^^cision No. 17, without providing 

any s u f f i c i e n t reason f o r the Bcara t o do so. For these reasons, 

and as more f u l i y explained below, Appxxc?.nts r e s p e c t f u l l y urge 

th a t the Board r f j e c t ACE U t i l i t i e s ' appeal. 

THE GOVERNING STANDARD 

ACE U t i l i t i e s t o t a l l y f a i l t o address the standard 

governing the decision from which they appeal, which was c l e a r l y 

set f o r t h i n Decision No. 34 (at 2 n.9): 

Vt'e note th a t the standard against which the relevance 
of commercially sensitive information should be judged 
may be w e l l higher than the standard against which the 
relevance of less sensitive information should be 
judo-d. Disclosure of e x t r a o r d i n a r i l y s ensitive 
infoimation i^hould not be required without a c a r e f u l 
balancing of the seeking party's need f o r the 
.information, and i t s a b i l i t y t o generate comparable 
information from other sources, against the .'' kelihood 
of harm t o the disclosing party. 

of the Staggers A c t " ) ; comments of American E l e c t r i c Pow Co. 
(p. 2: "need f o r c o n f i d e n t i a l i t y must be seen as increa Lng, 
rather than decreasing, i n l i g h t of the more market-oriented and 
competition-oriented regulatory framework being imposed on 
e l e c t r i c u t i l i t y companies"). 
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Thus, they do not and cannot demonstrate that the ALJ committed a 

"clear e r r o r of judgment." 49 C.F.R. S 1115.1(c). 

C >NriSENTIALITY AND THE PUBLIC INTEREST 

ACE U t i l i t i e s do not dispute that Waybill S?.mp.\e 

masking f a c t o r s are e x t r a o r d i n a r i l y c o n f i d e n t i a l , nor t h a t the 

information about contract rates thus masked i s also highly 

c o n f i d e n t i a l . " Nor can they dispute that requiring Applicants t o 

produce the masking factor information at issue i n e v i t a b l y 

creates long-term r i s k s about the futur-» of contracting and 

immediate r i s k s about v.he .security and c o n f i d e n t i a l i t y of 

ex i s t i n g contract data. F i n a l l y , ACE U t i l i t i e s do not disagree 

t h a t there i s an important public i n t e r e s t served by the Waybill 

Sample program that warrants maintaining r t r i c t c o n f i d e n t i a l i t y 

concerning the masking factors. None of t h i s need be put at r i s k 

i f the requested data continued t o be kept e n t i r e l y c o n f i d e n t i a l . 

ACE U t i l i t i e s ' only d..fense on t h i s important issue i s 

to note the existence of the protective order (ACE, et ai.-14 at 

5) . But t h i s ignores the f a c t t h a t the goverr. ng standard set 

f o r t h i n Decision No. 34 applies despite the existence of t h a t 

p r o t e c t i v e order, thus recognizing the out-of-the ordinary r i s k s 

created by granting such a request. The Board thereby recognizes 

what ACE U t i l i t i e s refuse t o : t h a t the best p r o t e c t i o i f o r 

''confidential irformation about shipper-railroad x,-ate 
contracts are protected by 49 U.S.C. § 11904 against disclosure 
of i n f o r i r a t i o n t h a t may be used t o the detriment of the shipper 
(or consignee) or would disclose a shipper's business 
transactions to i t s competitors. Thus, the statute r e f l e c t s 
p a r t i c u l a r concern about disclosure of shipper's rates t o other 
shippers. 
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highly c o n f i d e n t i a l information i s chat i t not be put i n harm's 

way at a l l through forced disclosure i n discovery. 

THE FAILURE TO SHOf RELEVANC'3 

ACE U t i l i t i e s ' attempt t o show t h a t the masking factor 

information they seek i s relevant rests upon erroneous premises 

concerning the p r i o r decisions i n t h i s proceeding and reargument 

of the iratters those i€!-:isions resolved. 

ACE U t i l i t i e s r e l y heavily on the proposition t h a t , i n 

the ALJ r u l i n g summarized i n Decision No. 11, the ALJ held that 

t r a f f i - ; tape revenue/rate information about shippers other than 

the ACE U t i l i t i e s was relevant, but did not require i t t o be 

produced because the relevance was outweighed by the manifest 

burden.:? of searching f ' l e s (ACE, et a l . - i 4 at 3). While t h a t may 

have been one rati o n a l e f o r the ALJ's r u l i n g on two cf the 

document requests, which ca l l e d f o r massive f i l a searches and 

documv-;nt production, there was no comparable burden r a t i o n a l e f o r 

his r u l i n g on the t h i r d request, which sought each Applicant's 

l o u l t r a f f i c tapes since 978. There, lack of relevance was the 

governing objection (9/17 Tr. 26-27).* The ALJ's r u l i n g on tha t 

request e s s e n t i a l l y confirmed t h a t t r a f f i c data as t o shippers 

other than the ACE U t i l i t i e s themselves were ruL s u f f i c i e r t l y 

relevant. The Board affirmed t h a t r u l i n g i n Decision No. 17. 

ACE U t i l i t i e s are bound by i t here. 

'counsel f o r ACE U t i l i t i e s conceded that the present request 
sought the same c o n f i d e n t i a l rate datt.a t h a t he would have 
obtained i f the ALJ had found the p r i o r request f o r t r a f f i c tapes 
relevant (9/17 Tr. 26-27). 
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ACE U t i l i t i e s seize upon the Board's reference in 

Decision No. 17 to the "marginal relevance" of the information 

that they sought (ACE, gt ai--14 at 3). However, the Board did 

not- conclude that the information was actually relevant> in 

context, i t was merrly indicating that any slight relevance i t 

might have was insufficient to warrant production. I d . at 2. 

That remains the rase. Moreover, i i . i t s subsequent Decision No. 

32 the Board plainly stated that, in Decision No. 17, i t had nat 

affirmed that the requested information was relevant, because 

that issue was not before i t . Decision No. 32 at 2. 

ACE U t i l i t i e s further suggetit that the masking factors 

are needed in connection with their proposed analyses relating to 

the "one lump" theory (ACE, et ai.-14 at 6). However, Decision 

No. 17 has rejected that argument too, and there i s neither merit 

nor timeliness in ACE U t i l i t i e s ' contention that tl ct decision 

was "incorrect" (ACE, et al.-14 at 4). There, the Board pointed 

out that ACF U t i l i t i e s themselver had the best evidence on this 

issue and that information sbout rates to otner shippers i s 

insufficiently r levant to warrant production (Decision No. 17 at 

3) . ACE U t i l i t i e s have provided no reason for the Board to 

reconsider that ruling. 

ACE U t i l i t i e s at one point suggested that a l l masking 

factors are needed to conduct an his t o r i c a l st idy of Applicants' 

rate practices over the years encompassing their past mergers, to 

shed light on how CSX <ind NS w i l l proceed i f the Board approves 
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the instant transaction (ACE, et al.-14 at 5).* Agai'-., i n 

Decision No. 17 the Board rejected t h a t argument i n connection 

wit h ACE U t i l i t i e s ' reauest f o r t r a f f i c tapes l o r shippers other 

than themselves. I f i t s r a t i o n a l e was i n s u f f i c i e n t t o require 

production of the t r a f f i c tapes, i t i s a f o r t i o r i i n s u f f i c i e n t to 

require disclosure of the masking factors r e l a t i n g t o the 

information on thc^e tapes.^ 

Apparently acknowledging t h i s f a c t , ACE U t i l i t i e s ' 

retrenched at the hearing before the ALJ, saying they were only 

interested i n the masking factors with respect t o coal shippers 

(9/17 Tr. 50). But t h i s l i m i t a t i o n again misses the point; i t 

does not a l t e r the fundamental lack of relevance of the 

information sought. 

F i n a l l y , because ACE U t i l i t i e s cannot show a 

substantial need f o r ma ;:̂ ng factors as t o the time periods f o r 

which they obtained t r a f f i c data, because they have the actual 

*This statement of relevance does not explain why the ACE 
U t i l i t : e s request covers Conrail, whose rate practices over the 
past two decades w i l l be of largely academic i n t e r e s t i f the 
Application i s granted. 

Âs to ACE U t i l i t i e s ' h i s t o r i c a l approach in general, the 
Board recently indicated that an analogous inquiry into the 
Applicants' practices following their past mergers did not 
warrant discovery. Decision No. 31. Indeed, ACE U t i l i t i e s say 
that the issue here i s whether an asserted acquisition premium 
paid by CSX and NS w i l l lead them to raise their rates to ACE 
U t i l i t i e s and other shippers (ACE, et al.-14 at 9), but they do 
not suggest that this was a ractor in the past mergers so as to 
make them an apt basis for such a comparison. In any event, in 
Decision No. 17 the Board specifically ruled that the broader 
information ACE U t i l i t i e s sought as to rates to other shippers 
would not "in any way aid our resolution o^" issues raised by 
CSX's and NS's obligations to finance the transaction. Decision 
No. 17 at 3. 
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data, they focus on the so-called "missing years" i n t h e i r "time 

l i n e " of coal rates since 1978. But these are the very years f o r 

which the ALJ held i n his July 16, r u l i n g which the Board 

affirmed, t h a t ACE U t i l i t i e s had not shown s u f f i c i e n t reJ.evance.* 

I n short ACE U t i l i t i e s cannot show t h a t the information 

requested i s relevant. 

TPE FAILURE TO OEMONSTRATE NEED 

Beyond the requirement of substantial rrlevance i s the 

requirement t h a t ACE U t i l i t i e s oemonstrate a s u f f i c i e n t need f o r 

the i:'»ro i.>?:tion requested. Again, they have made no such 

showing, v b i governing standards f o r the Board s decision as t o 

approval have been frequently stated.' Parties i n t h i s and other 

c o n t r o l proceedings can and regularly do conduct studies using 

the Waybill Sample (without disclosure of the masking factors) 

and the 100% t r a f f i c tape data ;hich have been provided here. 

Studies based on such data a^e ro u t i n e l y r e l i e d upon i n c o n t r o l 

proceedings. 

In a d d i t i o n , ACE U t i l i t i e s can conduct studies and 

prepare evidence based on the extensive information available t o 

them and t h e i r consultants independent of t h i s proceeding, or on 

"The ALJ allowed discovery as t o c e r t a i n years based on ACE 
U t i l i t i e s ' own contention that they wanted t o compare the 
p a r t i c u l a r r a i l r o a d ' s rate practices before or a f t e r a merger. 
Even i f i t were v a l i d , that rationale does not make relevant the 
rattis of other r a i l r o a d s that did not engage i n mergers during 
those same periods. 

'£.q. , STB Finances Docket No. 32760, Union Pac. Corp., — 
Control and Merger - - South°.rn Pac. Corp. . S l i p Op. at 98-100 
(sarved Aug. 12, 19J6) (quoted i n CSX/NS-81 at 12). 
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the voluminous discov€;ry in this proceeding. To date there have 

been nearly 1600 discovery requests — many of them from the ACE 

U t i l i t i e s — resulting in production of over 16,000 pages of 

documents as well as data tapes, and extensive depositions of 35 

witnesses. 

One ot the n^eds asserted by ACE U t i l i t i e s was the 

a b i l i t y to check "discrepancies" between the waybill sample aata 

and the lOOli t r a f f i c tape data. They claimed that their 

consultants had identified one such discrepancy (ACE, et al'-14 

at '/; ACE, ejt al«-15 at 3), but totally failed to explain how 

obtaining the masking factors would resolve that discrepancy. 

ACE U t i l i t i e s also f a i l in th i s regard to assert that 

the "need" to clear up such "discrepancies" could not be met by 

any other, less intrusive means. Especially in view of the 

exceptional scr*?itivity of the information sought here, i t was 

appropriate to require A'̂ E U t i l i t i e s to identify such a possible 

discrepancy, ask Applicants about i t , and seek ways to resolve i t 

that are less troublesome. 

Finally, ACE U t i l i t i e s now offer a variation of the 

"discrepancy" rationale with a new argument they did not make to 

the ALJ, and which, in any event, i s witnout merit. The new 

argument i s evidently that the masking factors are "needed" 

because rebaces and allowances are often not known at the time of 

the movement and hence not reflected in the waybills that 

underlie the 100% t r a f f i c data and the Waybill Sample. While 

this fact may limit — and has always limited — the accuracy of 
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waybill-based revenue data i n some circumstances, i t i s not an 

argument for unmasking those data. Nor has i t previously been 

proffered as one. 

More importantly, there c?n be no such issue as t o 

movements t o ACE U t i l i t i e s because they know t h e i r own rates, 

rebates and allowances. The "problem" arises only i f ACE 

U t i l i t i e s seek discovery to determine the rates of other coal 

shippers, which they were not allowed t o do i n Decision No. 17 

and. Applicants submit, ought not be allowed t o do now. Thus, 

ACE U t i l i t i e s have not shown a "need" t h a t warrants disclosure of 

highly c o n f i d e n t i a l masking fa c t o r s . 

CONCLUSION 

ACE U t i l i t i e s asserts t h a t the Board should consider 

" a l l possibly relevant evidence" (ACE, et a l -14 at 10). But the 

issue i;ere i s whether c e r t a i n highly c o n f i d e n t i a l information i s 

so p l a i n l y relevant, and so p l a i n l y necessary, th a t i t must be 

said the ALJ committed a "clear error of judgment" i n denying i t s 

disclosure. ACE U t i l i t i e s have not come close t o making t h a t 

showing. 

The problem with ACE U t i l i t i e s ' discovery program i s 

not th a t Applicants are r a i s i n g 'inwarranted objections or 

"obstructions" (they are not ) , and not th a t the ALJ or the Board 

has improperly c u r t a i l e d such discovery (they have n o t ) . I t i s 

that the program i s fundamentally misconceived. ACE U t i l i t i e s 

seek to use the Board's discovery process f o r purposes not 

i n t e g r a l t o t h i s proceeding and not warranting the forced 

- 10 -



disclosure of huge amounts of the most highly confidential 

railroad information they seek. 

In sum, ACE U t i l i t i e s have failed to make a sufficient 

case for the discovery that the ALJ denied to them. Nor have 

they demonstrated that the ALJ made a clear error of judgment in 

denying doing so. 

Respectfully submitted. 
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CERTIFICATE OF SERVICE 

I , Gerald P. Norton, c e r t i f y t h a t , on t h i s 26th day of 
September, 1997, I caused a copy of the foregoing document t o be 
cervoi by hand and/or facsimile on Michael F. McBriae, counsel 
fo r A t l a n t i c City E l e c t r i c Company, Delmarva Power & Light 
Company, and The Ohio Valley Coal Company, at LeBoeuf, Lamb, 
Greene & MacRae L.L.P., 1875 Connecticut Avenue, N.W., 
Washington, D.C. 20009, and by f i r s t class mail, postage prepaid, 
on a l l p a r t i e s appearing on the r e s t r i c t e d sti.vice l i s t 
established pursuant t o paragraph 3 of the Discovery Guidelines 
i n Finance Dockat No. 3338C. 

Gerald P. Norton 
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DENNIS G LYONS 
v?02i 9 4 2 5 6 5 6 

A R N O L D fic P O R T E R 
5 5 5 TWELFTH S T H E E T . N W 

WASHINGTON, DC 2 0 0 0 4 - 1 2 0 6 

(2021 9 4 2 5 0 0 0 
TACSIMILE: •^Q^^' 9 i a 5999 

.September 25, 1997 

Tiij: Honorable Vernon A. Williains 
.Secreta-/ 
Surface Transportation tloarri 
1925 K Street, N.W. 
Washington, DC 20423 

Re: C e r t i f i c a t i o n of Service Pursuant t o 
Decisirn No. 27 i n finance Docket No. 33388 

Dear Secretary Williams: 

On behalf of the Applicants i n the above-
referenced proceeding, pursuant t o Decision No. 27, 
enclosed please f i n d an o r i g i n a l and 10 copies •-•f. 
Applicants' " C e r t i f i c a t e of Service Pursuant t . Decision 
No. 27 i n Finance Docket No. 33388." 

Please contact myself ((202) 942-5858) or Michael 
Friedman ((202) 942-5179) i f you have any questions. 

Kindly date stamp the enclosed a d d i t i o n a l copy of 
t h i s l e t t e r at the time of f i l i n g / ^ d r e t urn i t t o our 
messenger. 

Dennis G. Lyons 
ARNOLD & PORTER 
Counsel for CSX Corporation 
and CSX Transportation, Inc. 

Enclosures Otirce of the Secretary 

rr-i Partol j 
1 5 i Public Record \ 



CERTIFtCATF. OF SERVICE 
PURSUANT TO DECISION NO. 27 IN FINANCE DOCKET NO. 33388 

I , Michael T. Friedman, certify that on 

September 25, 1997, T caused to be served b> f i r s t class 

..tail on Robert J . Cooper, General Chairperscn, United 

Transportation Union, a true and correct copy of a l l 

fi l i n g s previously submitted by CSX Corporation, CSX 

Transportation, Inc., Norfolk Southern Corporation, 

Norfolk Southern Railway Company, Conrail Inc. and 

Consolidated Rail Corporation ("Applicants") ^n the 

above-referenced proceeding. 

Michael T. Friedman 
Arnold & Porter 
555 - 12»-h Street, N.W. 
Washington, DO 20004-1202 
(202) 942-5179 

On behalf of Applicants 

Dated: September 2L«. 1997 
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SHfclLA MECK ' E 
CITV ATTORNEY 

CITY OF DUNKIRK 
DEPARTMENT OF LAW 

CITY HALL. P'JNh'!"!!', N.Y 14048 
(716) 366 0452 

FA.< (716) 366-2049 

September 19, 1997 

Hon. Vernon A. Williams. Secretary 
Case Control Bryncii 
ATTN: STB Fin^- Doc.^at No. 33338 
burfacs Transpof . < ^oa^d 
1925 K Street NW 
Washington, D.C 20423-0001 

Re: CSX CORPORATION AND CSX TRANSPORTATION. iN'C. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 
-CONTROL AND OPERATING LEASES/AGREEMENT S -

CONRA'L INC. AND CONSO'.IDATfcO RAIL c:ORPORATION 
Finance Docket No. 33388 
Decision No. 27 dated September 8, 1997 

Dear Secretary Williams: 

Pursuant to Decision No. 27 in the above-entitled matter, erclosed pir. fini] 
the original : d ten (10) copies of the Certificate of Service of Notice ot Intent to 
Participate bv the City of Dunkirk, New York showing that this filing WP"' served by 
mail on the fol lowing: 

Robert J. Cooper, General Chairperson, 
United Tranbportation Union 
General Committee of Adjustment, G0-34F, 
1238 Cass Road, Maumee, CH 43537 

who was listed as an additional party of record in this Oor.ision. 

Enc. 

AN EQUAL OPPORTUNITY EMPLOYER 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION. INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUT» SERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES/AGREEMENTS--
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

CERTIFICATE OF SERVICE 

I hereby certify that, iursuant to the provisions of Decision No. 27, dated 
September 8, 1997, and received on September 11, 1997, in the above-captioned 
case, a copy of the attached Notice of Intent to Participate was served on PARTY OF 
RECORD Robert J. Cooper, General Chairperson, United Transportetion Union, G'̂ nerai 
Committee of Adjustment, G')-348, 1238 Cass Road, Maumee, OH 43537, identified 
in Decision No. 27, via first class mail, postage prepaid, on this I9th day of 
September, 19y7. 

Respeotfully submitted. 

heila Meek Hyde/ Esq. 
Attorney for the City of 
City Hall 
342 Central Avenue 
Dunkirk, New York 14048 
Phone: 716-366-9866 
Fax: 716-366-2049 

DunWrk 

Dated: September 19, 1997. 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN PvAILWAY COMPANY 

-CONTROL AN OPERATING LEASES/AGREEMENTS -
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

NOTICE OF INTENT TO PARTICIPATE 

Please take notice Jhci The City of Dunkirk intends to actively participate in this 
proceeding. The followi ĝ should be added to the service list In this p.oceeding: 

Margaret A Wuerstle, 
Mayor 
City Hc.:i 
342 Central Avenue 
Dunkirk, N̂ w York 14048 

Sheila Meek Hyde. Esq. 
City Attorney 
City Hall 
342 Central Avenue 
Dunkirk, New York 14048 

Dated: July 25. 1997. 

An 
î ila Meek Hydel Esq. 

attorney for the Cifŷ of Dunkl 
City Hall' • 
342 Central Avenue 
Dunkirk, New York 14048 
Phone: 716-366-9866 
Fax: 716-366-2049 



CERTIFICATE C^^^ERVjCE 

I hereby certify that on this 25th day of July, 1997. copies of the foregoing 

NOTICE OF INTENT TO PARTICIPATE were served by first class mail, postage 

prepaid, in accordance with the rules of the Surface Transportation Board on tlie 

following persons specified in Decision No. 2. and upon the parties spown on the 

attached list: 

Administrative Law Judge Jacob Leventhal 
Federal tinergy Regulatory Commission 
Suite 1 I F, 888 t irst Street, N.E. 
Washington. DC 20426 

Dennis G. Lyons, Esquire 
Arnold & Porter 
555 12lh Street, N.W. 
Washington, DC 20004-1202 

Richard A. Al'en, Esquire 
Zuckert, Scoutt & Rasenberger, L L P. 
888 Seventeenth Street, N.W. 
Washington, DC 20006-3939 

Paul A. Cunningham, Esquire 
Harkins Cunningham 
1300 19th Street, N.W., Suite 600 
Washington. DC 20036 

Dated: July 25, 1997. 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 333&d 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES/AGREEMENTS-
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

CERTIFICATE OF SERVICE 

I hereby certify that, pursuant to the provisions of Decision No. 2 1 , served 
August 19, 1997 in the above-captioned case, a copy of the -ttached Notice of Intent 
lO Participate was ser ed on all parties of record identified in Decision 2 1 , other than 
those already served on the 25th day of July, 1997, via first class mail, postage 
prepaid, on this 2r,th day of August, 1997. 

Respectfully submitted. 

Virginia Lis, Secretary to 
Sheila Meek Hyde, Esq. 
A*torney for the City of Dunkirk 
City Hall 
342 Central Avenue 
Dunkirk, New York 14048 
Phone: 71*5-366-9866 
Fax. 716-3C6-2049 

Dated: August 29, 1997, 
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TROUTMAN SANDE!iS LLP 
1 r (> R N t Y S 

I I V • I I I r 1 

L \ 

Sand i j 1 ' ' r o w n 

1)00 I STREET \ V 

S I J I i t M O EAST 

WASHINGTON D C :oOO? n i 4 

TELEPHONE : o : . : 7 4 . : 9 < o 

September 23, 1997 

, >'jKC-274-2959 

The Honorable N'errion A Williams 
Sec reran' 
Suri'cice I'ranspon iviarJ 
1925 K. Street, NVk/ 
Room 711 
Washinulon. D.C. 20423 

Rf: Finance Deckel No. 33388. CSXCorporniion ami Cr.X Tnimportation. Inc.. 
Sorfolk .Southern ( orponaion unU Sorfolk .Sumner v Raihniv t 'ompcmv - Control and 
Opa aiinsi Leases/.Agreements - Conrail ':.c. and Consolidated Rail Corporation 

Dear Secreiar> Williams: 

Enclosed for filmg in the abo\ e captioned docket are the original and twentv-five copies 
of the P.-tition of New York Sate I .lectric & Gas for an E.xtension of Time to File an Appeal to 
the Sepienber 18. 1997 Order of .Administrati e Law .Judge Leventhal (NYSECi-11). Due to the 
Highly Coiir.dcntial designation of the attached nisco\ery Conference pages. Exhibit A -z uniy 
being served on judge l.e\enthal. the Board and parties on the Highly Conf dentiai .So: List. 

.Also c 'osed is 3 .:?-inch diskette containing the t,'\t of the pleading. wiiĥ >v * exh'̂ nts. 
Please date stauip the enclosed extr.'i copv of the pleadiim and return it to the messenuer for our 
tiles. 

c T n 

Sincerely yours. 

Sandra L. Brow rK 
Attorney for New York State Elccinc & Gas 

Enclosures 
cc The Honorable Jacob Leventhal 

Paul .A, Cunninuham. l-sq. 
Richard ,\. .Allen. Esq. 
Dennis ('• L\ons. Esq. 



NYSEG-11 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, »NC., NORFOLK 
SOUTHERN CORPORATION AND NORFOLK SOUTH»£RN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS ~ 
CONRAIL INC. .AND CONSOLIDATED RAIL CORPORATION 

PETITION FOR EXTENSION OF TIME TO FILE CROSS-APPEAL 

WILLIAM A MULLINS 
SANDRA L. BROWN 

TROUTMAN SANDERS LLI 
1300 I STREET, N.W. 

SUITE 500 EAST 
WAî :HINGTON, D.C. 20005-3314 

202 274-2950 (PHONE) 
202-274-2994 (FAX) 

ATTORNEYS FOR NEW YORK STATE ELECTRIC AND GAS 

Veptcnbcr 23, 1997 



NYSEG-Il 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK 
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY 

- CONTROL AND OPER^VTING LEASES/AGREEMENTS ~ 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

PETITION FOR EXTENSION OF TIME TO F I L E CROSS-APPEAL 

New York State Electric & Gas ( \ YSEG) hereby tiles this Petition for Evten^lon - f l ime 

To File Cross-Appea! m the exent that CSX' files an Appeal today with the Surface 

TraR.sportation Board ("noard") of Judge EeventhaEs September 18, 1997 order. NYSEG 

requests a one day extension of the 3 working da> deadline to file an Appeal as established under 

the Procedural Schedule m Dec.sior No. 6 of this proceeding. Therefore, NYSEG reqi-ests an 

extension umil September 2^ 199". to file a Cross-Appeal of Judge Lev.nthaFs September 18, 

1997 order if CSX fi'es .m Appeal cn Scotember 23, I097. NYSEG's Appeal and request for 

affirmative relief would be necessary onK in the event that CSX first appeals Judge LeventhaEs 

order. Iherefore. NYSE^.'s p^iiuon is reasonable and serves the interest of efficiem and 

economical handling oi this proceeding. 

On September 18, 1997. Judge Eeventhal issued an order for the production of certain 

documems that -..ca- requested m N^•SEG•s First Set of Discovery, which were propounded to 

Applicants on August 13. 1997. A senes of negotiauons, both during and outside of several 

Dunng discussions between counsel for NS and NYSEG on September22. 1997. NS stated that 
the would not be seeking an Appeal of Judge EevemhaEsdecision on this issue. Therefore NS 
will not be retetred to in this . ..ition. CSX has neither confimied nor denied whether thev will be 
uiiny! tin lAppctii. 



NYSF'^-11 

discovery conferences, over proposed limitations of the requested discovery have occurred 

between the parties since the beginning of August. On September 18, 1997, Judge Leventhal 

ordered that CSX produce documents responsive to Requests No. 1-5.- See Tr. Sept. 18, 1997 at 

p. 64-65. relevant portions attached as Exhibit A. The effect of Judge LeventhaEs ruling was to 

make both sides live up to cenain parts of an agreemem, which occurred outside of a discovery 

conference and which both sides subsequently disputed parts of that agreement, thereby 

necessitating the September 18 discovery conference. See Tr. Sept. 18. 1̂ 97 at 67. 

In Judge Lexentha'-s order. CSX was. in effect, beir ; ordered to " live up" to their part of 

the agreement and N>'SEG u as being ordered to "hve up" to its part of the agreement, even 

thoi.̂ ^n as part of the agrceincM NYSEG had voluntarily agreed to more severe redactions than 

what Judge Leventhal had ordered for other similar requests by NYSEG. See Tr. p. 65. 

Therefore, if CSX fiies an Appeal of Judge LevemhaEs ruling which forced CSX to ab:de by its 

side of the agreement, then NYSEG will seek affirmative relief from Judge Leventhal's order 

which forced NYSEG to i ve up to its side of the agreemem. Because NY^EG only wishes to 

appeal if CSX decides to go back on its side of the bargained for agreement, which, in effect, is 

what C:iX would be doing by appealing Judge LevemhaEs September 18 ruling, an extension of 

time for which NYSEG would be required v, file an appeal of Judge LeventhaEs September 18 

ruling is necessary 1 urthermore. N YSEG's minin^l request for one additional day is 

reasonable. 

N \ SEG ha,s lot recited Requests No. I -5 here since iiiey would add little to this Petition 
However. ,n the evem that NYSEG files a Cross-Appeal, the Requests will be provided along with 
urther detail on how NYSEG agreed to limit the breadth and scope of the requests . . d hTw Ĵ d̂ ^̂ ^ 

Leventhal . ame to ev entuall> adopt N YSEG's suggested limitations. ^ 



NYSEG-U 

Respectfully Submitted. t:,is : 3'' day of September. 1997. 

WILLIAM A. MULLINS 
SANDRA L. BROWN 
TROUTMAN SANDERS LLP 
1300ISVREET. N.W. 
SUITE 500 E AST 
WASHINGTON. D.C. 20005-3314 
202 274-2950 (PHONE) 
202-274-2994 (FAX) 

ATTORNEYS FOR NEW YORK STATE 
ELECT ?IC AND GAS 



CERTIFICATE OF SERVICE 

I hereby rertit\ that a true copy of the "Petition For Extension Of Time To File Cross-

Appeal" ( '̂YSEG-l 1) \\ as sen ed this 23 ' day of September. 1997. by facsimile transmission to 

AppliccJils" representativ es, and to Judge Leventhal and by firsl-c'.ass mail, postage prepaid to all 

parties of record in SIP Finance Docket No. 33388. 

Sandra L. Brownŝ  
Attorney for New York State Electric & Gas 



EXHIBIT A 
HIGHLY CONFIDENTIAL 

REDACTED 
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RETR-5 

L A W O f ^ i C E S 

B A R J I N , L A U F F E R a O ' C O r j N E L L 

( P R O f e S S I O N A L C O R P O R A T I O N I 

6 0 3 H U N T I N G D O N P IKE 

R o r H u E O G F P E N N 5 > L V A M » I 9 0 4 6 4 4 9 0 

r t ^ E f -.Nt i 2 l 5 l 3 7 9 . 1 0 1 5 

I f CCOPiEX l 2 1 5 i 6 6 3 8 9 0 6 

H A R B I C B * B B t N 

G C O R o E P O C l N N E H -
WlLL iAW M O C O N ' E I L I I I 

September 

The Honorable Vernon A. t'Hliams 
Secretary 
Surface Transportation B- .d 
1925 K Street, N.W. 
Wafahington, D.C. 2042'',-0001 

RE: CSX oorporation And CSX fransportatios, Inc. 
Norfolk southarn Corporation And Morfolk 
Scut ham Railway Conpany — control And Operating 
Tiec.ses/Agreements — Conrail Inc. And Consolidated 
.'tail Corporation 

Cartificate of service of Paul J. Engelhart, et a l . 
Finance Docket U' . 33388 

Dear Secretary Williams: 

We are f i l i n g with the letter an original nd 10 copies of a 
Certificate of Se-vice pursuant to Decision wo. 27 i n Finance 
Docket l.o. 333*̂ 8, wî -h respect to the service of documents f i l e d 
upon Rv bert J. Cooper, General Chairperson, Unitec" Transportation 
Union. 

Pl^aKP date stamp t\ie ad.iitlonal copy or this l e t t e r at the 
time of f i l i n g and return i t to us. 

Very Lruly yours, 

BARBIN, LAUFFER & O'CONMELL 

HCB:kac 
Enclosures 
cc: The Honorable Jacob Leven5-hal 

Harbin 



.0 a 3 
BEFORE THE 

SURFACE TRANSPORTATION BOARD 

JlBTR-5 

Pint.nee Docket No. 3?388 

CSX CORPORATIOl' AND CSX T'RANSPOIK'TATICN, INC. 
NORFOLK SDI TEERN CORPORATIO.V AND 
NORFOLK SOITHERN RAILWAY COKPANY 

— CONTROL AND OTERATING LEASES/ACnr!̂ MENT& — 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORA'!'10x1 

CERTIFICATE OF SERVICE OF 
PAUL J . EN6ELKART, ET AL. 

Harry C. Harbin, Esquire 
BARB V.N, LAUFFER & O'CONNELL 
608 'iuntingdon Pike 
Rockledge, PA 19046 
(215)379-3015 

counsel f o r Paul J. Engelhcrt, 
et a l . 

Dated: September 19, 1997 



BEFORE THE 
SURFACE TllANSPORTATION BOARD 

Finance Bocket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, lAS. 
NORFOLK SOUTHERN CORPORATION AND ^ 
NORFOLK SOUTHERN RAILWAY COMPANY 

— CONTROL AND OPERATING LEASES/A0REBN8NTS — 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

CERTIFICATE OF SERVICE OF 
PAUL J. EN6ELHART, ET AL. 

I , HARRY C. BARBIN, ESQUIRE, hereby c e r t i f y t h a t , on the 19th 

day of Septembf:, 1197, a copy of a l l documents previously f i l e d 

with the Surface Transportation Board ("STB") on behalf of Paul J. 

Engelhart, et a l . , were served by f i r s t class mail, postage 

prepaid, upon ;obert J. Cooper i n accordance w i t h STB Oecisio . No. 

27. 

I hereby c e r t i f y t h a t , on t h i s 19th day of Sept'amber, 1997, a 

copy of t h i s C e r t i f i c a t e of Service (RETR-5) was also served by 

f i r s t class mail, postage prepaid, upcn Admini.'^trative Law Judge 

Jacob Leventhal. 

Dated: September 19, 1997 
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ACE, et al.-15 

UNITED STATES OF AMERICA 
DEPARTMENT OF TRANSPORTATION 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AN'̂  CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
rORFOLK SOUTHERr RAILWAY COMPANY 

--CONTROL AND OPERATING LEASES/AGREEMENTS--
CONRAIL, INC. AND CONSOLIDATED KAIL CORPORATION 

REPLY OF ATLANTIC CITY ELECTRIC COMPANY, 
AMERICAN ELECTRIC POWER, DELMARVA POlilER & LIGHT COMPANY, 

INDIANAPOLIS POWER & t.IGHT COMPANY, AND 
THE OHIO VALLEY CCAL COMPANY TO APPEAL CF AtPLICANTS (CSX/NS-81) 

Michael F. McBride 
Bria n :J. C'N i l l 
Bruce W. Ne'-ly 
Linda K. Breggin 
Brenda Durham 
Joseph H. Fagan 
LeBoeuf, Lamb, Greene 
& MacRae, L.L.P. 

1875 Connecticut Avenue, N.W. 
Suite 1200 
Washington, D.C. 20009-5728 
Phone: (202) 986-8000 
Fax: (202) 986-8102 

SEP 2 
r -1 Part ot 

September 23, 1997 

At-.fnrneya f o : : / - . t lant : 
Elf^ctr ic Company. Aiuerican 

& Liehir. Cr-'^P^^y- I - i ^ i a n a p o l i s 
ppw(;;r & L i g h t Company, and 
ThP Ohio V a l l e y Coal Comp-anv 



r.EPLY OF ATLANTIC CITY ELECTRIC COMPAlfY, 
AMERICAN ELECTRIC POWER, DELMARVA POWER & LIGHT COMPANY, 

INDIANAPOLIS POWER & LIGHT COMPANY, AND 
THE OHIO VALLEY COAL COMPANY TO APPEAL OP APPLICAl.'JTS (CSX/NS-81) 

INTRODUCTICN AND SI "l&Sl 

Applicants' latest. :;ppeal attempting to prevent ACE, ££. 

a l . ("Movants") from developing relevant evidence to present the 

Board on October 21 -- an expedited schedule adopted ot 

Applicants' request -- must also be deniea. Movants are 

attempting ^o develop a study of Applicants' ratemaking 

pract:.ces, which bv d e f i n i t i o n requires then to have access t o 

Applcants' rates and underlying information concerning 

Applicant.^' r a t e s e t t i n g practices. Not only ^re Movaii s seeking 

information fror> ti.e Waybill Samples about themtielves, but they 

also are e n t i t l e a to u&e the Wo"bii] Samples to evaluate 

Applicants' r a t e s e t t i n g practices f or a l l shippers, especially 

shippers of coal, i n order to present the Board w i t h tr.e most 

r e l i a b l e evidence about Applicants' r a t e s e t t i n g practices. That 

i s what t h i s entire• discovery struggle has been about. 

Movants require the revenue masking factors t o 

determine information pertinent to t h e i r own rates, to analyre 

discrepancies between information Applicants havo previously 

provided and the Waybill Samples, and to resolve other data 



discrepancies that arise because cf rebates or c r e d i t s that a l t e r 

the reported rates or revenues. Because Movants also intend to 

use the re enue masking factors to analyze the rates ot others, 

which Applicants conceded was w i t h i n Movants' r i g h t s of the 

o r i g i n a l Discovery Conference cn July 16, 1997 (Tr. lOb-07) (copy 

attached), they must have the masking factors to determine those 

rates. Since Applicants CSX and Conrail osed 1995 Waybill 

Samples to develop the Application, the Board could hardly deny 

Movants the r i g h t to use the same data, whether about themselves 

or about other shippers. 

Given the extraordinary hurdle any Appellant faces i n 

appealing a discovery o r d t r (e.g.. Decision No. 17 at 2), 

Applicancs hs ve not come c'.ose to carrying t h e i r burden. The 

Protective Order i s e n t i r e l y adequate to protect them from any 

alleged harm, l e t alone any alleged harm to the c o n f i d e n t i a l i t y 

of the Waybill Sample "program". This appeal i s j u s t a replay of 

Applicants' l a s t £.ppeal about commercially sensitive information, 

which the Beard properly denied i n Decision No. 32. The Board's 

stay of Judge Leventhal's September 19, .̂ 997 r u l i n g should 

promptly be dissolved and cheir appeal denied. 



Argument 

1. The Board has previously determined that ACE, £t 

a l . are e n t i t l e d to discovery from Applicants f o r various years. 

See Decision No. 17, a f f i r m i n g Decision No. 11. Judge Leventhal 

has nou ordered production of the "revenue masking f a c t o r s " f o r 

the same years that he previously c-atermined that discove-.y was 

appropriate, and thus by d e f i n i t i o n tne information sought i s 

relevant o:r could lead to re"'^vanc information. 

2. Applicants' exp-^rt,-^ have advised the undersigned 

that they neea the "revenue masking fa c t o r s " for at least two 

reasons. F i r s t , there i s at least one d.LScrepancy on the Waybill 

Sample which the masking factors w i l l help eliminate, and there 

could well be others (the analysis i s now ongoing). Second, and 

of greater importance, the revenues on the Waybill Samples are or 

n̂ ay be adjusted for c r e d i t s , rebates, and the l i k e , and thus 

comparing kn.̂ wn rates to the masked revenues on the Waybill 

Samples would not produce the masking fac t o r s a f t e r a l l , contrary 

to the undersigned's stated understanding at the Disco-rery 

Conference on September 17 and 19, 1997. See September 22 Appeal 

at 7-8 Sc. Exhibits A and B. Thus, the masking factors c. not 

necessarily be deduced by Movants' '.-onsultants, as Applicants 



cl-im, but rather need to be provided to analyze the Waybill 

Samples. 

3. As Movants explained n t h e i r September 23 Appeal 

(ACE, siL al_i-14) , the revenue masking factors sought are needed 

to present "timelines" of rate data over a period of years, t o 

support an expert analysis of Applicant' ratemaking practices. 

Clearly, suc^ an analysis i s at leaoC as relevant f o r the years 

Applicants were ordered to produce data previously as fo." the 

years they were not. 

4. Contrary to Applicants' claims (CSX/NS-81 at 3-6), 

the Board's procedures do not preclude release of the revenue 

masking factors applied to Waybill Samples f i l e d v i t h i t , but 

rather provide that "evidence found to be sensitive may be 

provided to counsel or other independent representatives f o r 

other p a r t i e s subject to the usual and customary p r o t e c t i v e order 

issued by "he [Board] or appropriate authorized o f f i c i a l . " 49 

:.F.R. § 1244 . 8 (b) (4) (iv) . 

5. Applicants' concerns are a replay of t h e i r 

concerns about release or commercially sensitive information, 

which the Board found to be unwarranted i n Decision Nos. 32 and 

34 because of the Protective Order i n e f f e c t i n t h i s proceeding. 



Once aguzri, Applicants seek to apply a double standard, one for 

themselves and the other to shippers. 

6. The statute, 49 TJ.C.C. § 11904, does not oar the 

release of shipper-specific nformation. Compare Applicants' 

September 22, 1997 App.sal at 13-14 & n.l4. Applicants themselves 

have r e l i s d on that very statue to allow themselves to exchange 

shipper-specific information. See Decision Nos. 1 and 4. I t 

would now stand the statute on i t s head to bav- shippers from 

olrtai.ning shipper-specific information, a f t e r the c a r r i e r s (who 

som, ̂ Limes compete) have had access to i t under the Protective 

Order. 

7. Movants also intend to analyze the Waybill Samples 

for destinations of Movants other than those served by Conrail 

and f o r other snippers, as i s Movants' r i g h t . Although 

Applicants imply something improper about such a study (Appeal at 

11-12), such a study i s c l e a r l y relevant or could lead t o 

relevant information, and should be produced f o r that reason as 

we l l . How Applicants set others' rates may w e l l show how they 

w i l l adjust Movants' rates to pay f o r the Conrail acquis.'tion. 

8. Lastly, Applicants c r i t i c i z e Movants f o r 

commencing d i s c c ery cf the revenue masking factors a f t e r they 



commenced t h e i r e a r l i e r discovei-y requests. But i t was only 

a f t e r production o?" raost of Applicants' responses to Movants' 

e a r l i e r discovery requests which (as the Board disci ^sed i n 

Deciyion No. 32, were delayed due to e a r l i e r objections and 

improper redactions by Applicants) that Applicants' cons i l t a n t s 

concluded that a Waybill Sample study woul be necessary i n 

-•.ddition to evideiice developed using t h e i r o r i g i n a l approach 

(which was, unfortunately, l i m i t e d by Judge Leventhal, thus 

necessitating a supplemental approach). The Applicants, the 

a r c h i t e c t s of a l l of the previous discovery objections, 

obstructions, and delays i n t h i s saga, are i n no p o s i t i o n now to 

r t - l y on thar. h.istory to deny Movants t h e i r r i g h t to do an 

i n t e l l i g i b l e Waybill Sample analysis. Witbouu the masking 

fa c t o r s , and thus without the actual revenues, such an analysis 

w i l l be d i f f i c u l t at best 



CONCLUSION 

A p p l i c a n t s ' l a t e s t appeal should be denied. 

Resp'.jctfully submitted. 

Michael F. McBride 
B r i a n D. f ' N e i l l 
Bruce W. Neely 
Linda K. Breggin 
Brenda Durham 
Josoph H. Fagan 
LeBoeuf, Lamb, Greene 

& MacRae, L.L.P. 
1875 Connecticut Avenue, N.W. 
Sui t e 1200 
Washinc-on, DC. 20009-5728 
'lOne: v-02) 986-800C 
Fax: (202) 986-8102 

Atto r n e y s f o r A t l a n t i c C i t y 
E l e c t r i c Company. American 
E l e c t r i c Power, Delmarva Power 
& L i g h t Company. I n d i a n a p o l i s 
Power & L i g h t Company, and 
Thff Ohio V a l l e y Coal Company 

Dated: September 23, 1997 
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1 think they're relevant. We'd consider i t i n the 

2 interest of compromise. 

3 But beyond 199F, i t i s simply 

4 extraordinarily overbroad and biirdensome to produce 

5 . and, we submit, neither relevant to anything Mr. 

6 McBride legitimately wants or r e a l l y needed by him. 

7 I t would take, as we've stated i n o t r papers, we would 

estimate some 1,000 man-hours to compile a l l these 

tapes and provide them and clean them up, as i t were. 

10 i n a way that made them producible. 

11 They provide t r a f f i c inforraation that i s 

cert a i n l y reflected i n the Board's way b i l l sample. 

13 which Mr. McBride has f u l l access to. He could go 

14 back and get the way b i l l sample back to 1978 and get 

15 a sampling of a l l these movements that way. 

16 But we see no basis for his request for 

17 our 100 percent t r a f f i c tapes going back to 1978 or 

18 even for the period that you've limit e d , which I guess 
1 

19 is what, maybe eight or ten years? 

20 To go back and compile those tapes i n a 

21 way that were useful or producible would take an 

22 er.ormous amount of time, and the marginal probative 

NEALR. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE, N.W. 
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21 

22 

value of those, we submit, i s far outweighed by the 

burden that would be imposed. 

JDCGE LEVENTHAL: Mr. McBride. 

MR. McBRIDE: Thank you. Your Honor. 

First of a l l , let ir.e say that the way b i l l 

sample has two major problems with i t , and again I ' l l 

explain this the best I can, but Mr, Crowley i s the 

expert. 

First of a l l , i t ' s s, sample. I t ' s a one 

percent sample, and what happens i s that i f you go and 

only look at one out of lOO records, oftentimes 

there's absolutely nothing in a key segment of the 

data that needs to be analyzed. I mean like pulling 

one volume of F.3rd off out of every 100, or F.2nd, 

and i f you didn't find any cases about the First 

Amendment, the sampling technique would lead you r.o 

the conclusion that thf.v.e isn't a First Amendment. 

But obviously that isn't so. So you have 

to deal with the problem of a sample. 

Mr. Crowley has been through this on a 

number of occa-sions. We've discussed i t before, and 

i f you come up with a null set, then you're right back 

NEALR. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE.. N.W. 
(202) 234-4433 WASHINGTON, D.C. 2000M701 (202) 234.4433 
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FINANCE DOCKET NO. 3 33 88 

CSX CORPORATION AND CSX TRANSPORIATTON, INC 
NORFOLK SOUTHERN CORl ORATION ANU 
NORFCLK SOUTHERN RAITWAY C':MPANY 

-- CONTROL AND OPERATING LEASEE/.AGREEMENTS --
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

CERTIFICATE OF SERVICIi: 

I hereby c e r t i f y that I have ,:jerved t h i s 23rd day of 

September, 1997, a copy o*' ..ne foregoing "Appeal of A t l a n t i c City 

E l e c t r i c Company, American E l e c t r i c Power, Delmarva Power & Light 

Company, Indianapolis Power & Light Company, and The Ohio Valley 

Coal Company from the September 19, 1997 Ordar of th-^ Presiding 

Juc -e R e s t r i c t i n g Discovery, and Motion for .ilxpedited 

Consideration" (ACE, et al.-14) and "Reply of Atlan^.ic City 

E l e c t r i c Company, American E l e c t r i c Power, Delmarva Power & Light 

Crmipany, Indianapolis Power & Light Comfany, and The Ohio Valley 

Coal Company tc Appeal of Applicants (C£X/NS-81)" (ACE, et a l ^ -

15) by f i r s t - c l a s s mail, postage prepaid, or by more expeditious 

means, upon each of the following persons on the Restricted 

Service L i s t : —mmm— 
Otftcfi ot the Sacrotary 

SFO 2 51997 

Part of 
Public Racord 
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STATE OF VERMONT 
OFFICE OF THE ATTORNEY GENERAL 

TRANSPORTATION DIVISION 
133 STATE STREET 

MONTPELIE v-ERMONT 05«3-5001 

September 15, 1997 

Honorable Vernon A. Williams, Secretary 
Surfaf . Transponatioii Board (Case Control Unii) 
1025 K Street, ?>I.W. 
W ashington, P.C. 20423-0001 

TELEPHONE: 

FAX: 

Re: CSA Corp. and CSX Transportation, Inc., Norfolk Southern Corp. 
andyrrfolk Southern Railway Co. — Conti i l and Operating 
Leases Agreen̂ cr.is — Conrail, Inc. andCohsoUMtedRail Corp. 
Finance Docket No. SS.'JSS 

Dear Mr. Williams; 

Enclosed for filing in iV?, above matter are the oiiginal and 10 copies of a certificate of 
service stating thai the State « . /̂ennoPt's previous filing in this matter (a June 16, 1997 
document entitled "State ot" Vermont's Notice of Intent to Participate") has been served on 
Robert J Cooper, .i Paitv of Record, as directed i i ihe Board's Decision No. 27 (decided 
September 8, 1997,. 

. . ..riED 
uiiice ot fh« Secfotary Sincerely 

m F'crt ot 
t'i;oi:c Record Dunieivy 

Assiftant Attorney GenSr̂ l 

jkd/bem 
Enclosures 
cc: M;. Robert J. Cooper 

g: w ntc.xt stlvcr2 jkd 
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FROST <I JACOBS LLP. 
2SCO PNC CtNTtR 
201 E.ALST FIFTH STRtEX 

CINCINNATI, O H I O 452024182 

(513)651.6800 • TACSiMiit: (513)651-6981 
W t B SITl:: HTTP:/'-«'WW.FROJAC.COM 

b.-\NiniA'.. SUNK 
15! 3) 651.6780 
•.nunn<"'tvi ijactom 

Honorable Vernon A. Williams 
Secretary, Case Control Branch 
.Surface Transportation Bocrd 
1925 K Street. N W., l.oom 700 
VVdshington, : r'0423-0001 

0-.1 C»L. Mw V, Si m lOOP 
10 Wt^T Br<,w> STRUT 

CoLl Min\.'")HioH!li.V«67 
<M4i 4*4-1211 
1 '.MMiu (614)IM-17)7 

MltHXtTOW^ OTFK t 

40C FiFi*T NATKT>.AI BANK Bt iLraw, 

. NORTH MAIN irRtrr 

K'lixHiTiiws, OHIO 45042 I % I 
(51M 422-2001 
FAc:»k«il (5H)422 WIO 

KtNnx t;y OfFitt 
1100 Vws CtiTiR TowtR 
} ) ) Wt^-^ ViNt STREFT 

UxiWiTO., KtN^acrr 40507 16)4 
(606)254-1100 
FALilMlli. (606) 25^2990 

6, '997 

Re: Finance Docket No. 33388, CSX Corporation and CSX Transportation, Inc., Norfolk 
Southern Ccrporatica and Norfolk Southern Railway Company - Control and Operating 
Leases/Agreements — Conrail !nc and Consolidated Rail C( cpoiî tion - Transfer of 
Railroad Line by Norfolk Southern Railway Company to CSX Transportation, Inc. 

Dear Secretary Williams: 

Enclosed you will fmu an original and 10 copies of tlie Certificate cf Service required by STB 
Decision No. 27 in the above-styicd case. 

Sincerely. 

FROST & JACOBS LLP 

Sandra L. Nunn 

SLN/nirrr 
Enclosu -0, 

43X4(K).()4 

SEP ? 2 \997 



BEFORE THE 
SURFACE IRANSPORFATION BOARD 

SORT - 3 

Finance Djcket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION. INC., NORFOLK SO 
CORPORATION AND NORFOLK SOUTHERN RAll WAY COMPANY 

COrvTROL AND OPERATING LEASE.S/.AGREEMENTS 
CONRAIL, INC. AND CONSOLIDATED RAIL CORPORATION 

TRANSFER OF RAILROAD LINE BY NORFOLK SOUTHERN RAILWAY COfV; 'ANY 
TO CSX TRANSPORTATION. INC. 

CERTIFICATE OF SERVICE OF 
SOUTHWEST OIuO REGIONAL TRANSIT AUTHORITY 

Dated: September 16^1997 

Sandra L. Nunn 
Charles E. Schroer 

FROST & JACOBS LLP 
2500 PNC Cente!-
201 East Fifth Street 
Cincinnati, Ohio 45202 
(513) 651-680') 

Courisel for Southwest Ohio 
Regional Transit Authority 

W 2 2 W7 
- I Hartct 

Pobk- Record 



SORT - 3 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK SOU"H'RN 
CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY 

CONTROL AND OPERATING LEASES/AGREEMENTS 
CONRAIL. INC AND CONSOLIDATED RAIL CORPORATION 

TRANSFER OF RAILROAD LINE BY NORFOLK SOUTHERN RAILWAY COMr-ANY 
TO CSX TRANSPORTAT ION, INC. 

CERTIFICATE OF SERVICE OF 
SOUTHWEST GrilO REGIONAL TRANSIT AUTHORITY 

I hereby tcrafy that, on this dry of Septe?.iber. 1997, a copy of all documents 

previously filed with the S.irtace Transportation Board ("STB") on behalf of Southwest Ohio 

Regional Transit /lUthori'y, namely SORT-1 and SORT-2, v.ere served by first class mail, 

postage prepaid, upon Robert J. Cooper in accordance with STB Decision No. 27. 

I hereby certify that, on this 16'' day of September, 1997. a copy of this Certificate of 

Service (SORT-S) was served by first class mail, postage prepaid, upon Administrative Law 

Judge Jacob L ,>enthal and all persons designated as a "Party of Record" on the service list 

attached to STB Decision No. 21, as modified by STB Decision No. 27. 

Sandra L. Nunn 

Dated: September 16, 1997 
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L A W O r n c r . 

B A R B I N , \ - / K U F f F . n 4 O ' C O N N E L L 
' "fiorEssic lAu co«»OB*riCNi 

6 0 8 H JNTINGOON P " « 

R O C K L C O t i t PCNNSVLVANIA I '. 0 . . 6 4 4 9 0 

TE,.t»-c«<c .2151 -

rri.F-c».es 215' 663-8906 
H A R R V C SAt tB i ' . * 
J O M N W L A U . ' F I ( » 

G E O B G C P O C O N N E L L 
W I L L - A M M O C O N N E L L . I l l 

The Honorable Vemrj A. Williams 
Secretary 
Surface Tranaportacion Board 
1325 K Street, N.W. 
Washington, D.C. 20423-0001 

Sept 

Re: CSX Corporation And CSX Transportation, Inc., Norfolk 
^uthem Corporation And Morfo. I Southern Railway 

Conpany — Control And Opera! A.* * •asas/AgreeMnta 
Conrail, Inc. And Consolidated . . . i l Corporation 
Pinanca Docket No. 33388 
Motion for Laava to Serve Parties of Record Lata 

Dear Secretary Williaais: 

We are f i l i n g w^th t h i s l e t t e r the following: 

1. An original and 25 copies of th» Motioa for Leavo to 
Serve Parties of Record Late, with attached Certificate of Service 
for t h i s Motion> 

An original and IC copies cf a Certificate of Service 
pursuant to Decision No. 21 in Finance Docket No. 33388, with 
respect to the service of the Kotice of Intent to Participate In 
Proceedings by part iciriarts of the I'Supplemental Pension Plan of 
Consolidated Rail Corporation, tojether with a copy of the l e t t e r 
to a l l the Parties of Record, with attached Notice of Intent to 
Participate i n Proceedings by participants of uhe Supplemental 
r sion Plan of Consolidated Rail Corporation. 

Please date stamp the additional copy of this l e t t e r ar t l a 
time of f i l i n g and return i t to us. 

OHiai ot tha ?--r8tary 

Part ci 
,! PublK: Record 

Very t r u l y yours, 

BARBIN, LAUFFER « O'CONNELL 

HCBllpt 

Enclosures 

cc: The Honorable Jacob, Leventhal 
A l l Parties of Record 



BSFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANfiPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
.lORFOLK SOUTHERN RAILWAY COMPANY 

— CONTROL AND OPERATING LEASES/AGREEMENTS — 
CONRAIL, INC. ANJ CONSOLIDATED RAIL CORPORATION 

CERTIFICATE OF SERVIC.S 
OF 

NOTICE OF INTENT TO PARTICIPATE IN 7>ROCEEDIN6S 
BY PARTICIPANTS Or THE SUPPLEMENTAL PENSION PLAN 

OF CONSOLL-tATED RAIL CORPORATION 

The undersigned hereby Ciirtifies that on September 9, 1997, he 

served the Notice of Intent to Participate in Proceedings by 

Participants .ji the Supplemental Pension Plan of C-^i.solidated Rail 

Corporation by Causing copies of the same to be mailed by f i r s t 

class mail, postage prepaid, to Administrative Law Judge Jacob 

Leventhal, Federal Energy Regulatory Commission, 888 F i r s t Street, 

»",.E., Suite ] Washinqton, D.C. 20416, and to a l l designated 

Parties of Record on the Service L i s t . 

I ! ' I Put ic Racord 

/ f iarj^ C. Ba^bin, Esquire 
Barbiri, Lauffer & O'Connell 

608 Huntingdon Pike 
Rockledge, Pennsylvania 19046 

(215) 379-3015 
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r.F.RTIFICATE OF SERVICE 

ORIGINAL 

I , V i r g i n i a A. Moore, hereby c e r t i f y tha^ a copy of the 

foregoinq Notice of I n t j n t To Pa-ticipate of G. Paul Moate? was 

served on t h i s date, f i r s t - c l a s s mail postage prepared, on the 

followiug: 

Robert J. Cooper, General Ch. ; person 
United Tiansportation Unior. 
General Committee of Adjustm^..^, GO-348 
1238 Cass Road 
Maumee, OK ^3537 

DATED: September 10, 1997 
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PHOENIX. ARIZONA 
TWO RENAISSANCE SOUAHE 

TELEPHONE ( 6 0 2 ( 2 5 / 5200 
FACSIMILE (6021 25? 5299 

DAVID H COBURN 
(202)429-8063 

dcoburnCj; steptoe com 

STEPTOE & lOHNSON LLP .3̂ ^̂  l /J^ 
.AT^DRT-jrYS AT l .AW 

1330 C O N N E C T I C U T A V E N U E . N.W. 

W A S H I N G T O N . D C •»00.-J6-17»5 

( 2 0 2 ) 4 2 9 - 3 0 C 0 

F A C S I M I L E : ( 2 0 2 ) 4 2 9 - 3 9 0 2 

T E L E X : 8 9 - 2 5 0 3 

September 10, 1997 

STEPTOE fJ(5HNSW?NTEBKAtls3NAL 
AFFILIA.E IN MOBTOVy.'^t^i.^'^.A 

T t L F ' > " 0 » l E i a ' 1 - 7 ' 5 0 » ^58-5250 
FA - JlILl-. (011-7-501) 258-5251 

BY HPSD DELIVERY 

The Honorable Vernon A. Williams 
Secretary 
Surface Tran^cportation Board 
1925 K Street, N.W. 
Washington, D.C. 20423 

••-•V 

I cm t , 1Q07 

Re: Finance Docket Wo. 33388, CSX Corporation and 
CSX Transport at ion. Inc., Norfolk Southern 
Corporation nd Norfolk Sc. thern Railway 
Company — Control and Operating Leases/ 
-agreements -- Conrail Inc. . nd Consolidated 
Rail Corporation 

Dear Secretary W-.lliams: 

Enclose<^ please i i n d an o r i g i n a l and 25 copies of 
CSX/NS-73 {Applicants' Reply to New York State E l e c t r i c and G3S 
P e t i t i o n f o r C l a r i f i c a t i o n of Decision No. 1). 

Kindly date stamp the enclosec additional copy of this 
document ar the time of filing and return it to our mes'^T.ger, 

Respectfully yours, 

7/ 
David H. Coburu 

DHCrdlhc 
Enclosures 



CSX/NS-73 

BEFORE THE -^CT^""-^ 
SURFACE TRANSPORT.ẑ TION BOARD '̂ t̂ -̂ -̂ -̂ -̂ p̂N 

-'^fPfH^^ 
CSX CORPORATION AND CSX TRANSPORTATION, I^C ' V. 

NORFOLK SOUTHERN CORPORATION AND 7J .̂ , " /«»f 
NORFOLK SOUTHERN tAILWAY COMPANY " ' 

CONTROL A.ND OPERATING LEASES/AGREEMENTS 
CONRAIL INC. \ND CONSOLIDATED RAIL CORPORATIO^^g yCyl 

STB FINANCE DOCKET NO. 33 388 

APPLICANTS' REPIY TO 
NEW YORK STATE ELECTRIC AriD GA.S 

PETITION 70R CLARIFICATION CF DECISION JMO. 1 

A p p l i c a n t s h e r e b y reply to New York State E l e c t r i c & 

Gas's ("NYSEG"! Septei.iber 5, '997 P e t i t i o n f o r C l a r i f i c a t i o n of 

the Protectivfi Order issued i n Decision No. 1. In that P e t i t i o n , 

NYSEG claims that Applicants have engaged ii' a "common practice" 

cf rsc ccing i .if ormation from documents designated as "Highly 

Cc'̂ f ider t i a l " under the Protective Order, with the re s u l t that 

they ure "permanently c r i p p l i n g legirj.mate discovery e f f o r t s . " 

(NYSEG Pet. at 1, 2) NYSEG seeks c l a r i f i c a t i o n that the 

Protect .̂ e Order issued i n D2cision No. 1 does not permit any 

redactions, other tiian f o r a recognized p r i v i l e g e , from documents 

provided to outside counsel and outside consultants who have 

signed th^^ Highly Confidential unde:- taking attached to the 

^ "Applicantio ' refers to CSX Corporaticn ana CSX 
Transportation, Inc. ( c o l l e c t i v e l y , "CSX"), Norfol): Southern 
Corporation and Norfolk Southern Railway Company ( c o l l e c t i v e l y , 
"NS") and Consolidated Rail Corporation and Conrail Inc. 
( c o l l e c t i v e l y , "Conrail"). 



P_otective Order. 

NYSEG's P e t i t i o n i£ e n t i r e l y without merit and does r o t 

warrant Board action. To the extent that NYSEG suggests that 

Applicants have been redac--ing information they ha^^^ been ordered 

to produce, i t i s f l a t l y wrong. There '.ad t j e n no p r i o r requests 

for , or rulings addressing, the ob l i g a t i o n to produce ."he 

p a r t i c u l a r information redacted. Therefore, i t was p e r f e c t l y 

appropi Late and timely f or Applicants to protect, through 

redactions, highly sensitive information that was noc even the 

subject of any spe c i f i c requests when sucn information was found 

i n some of the documents that turned up i n document searches that 

commenced a f t . i r requests were narrowed by ALJ r u l i n g . By t h i s 

procedure, the ALJ was allo'.-ed m opportunity to engage i n the 

necessary balancing of the competing interests of c o n f i d e n t i a l i t y 

ana p o t e n t i a l relevance of p a r t i c u l a r information. 

To the extent that NYSEG suggests that information has 

been redacted f ro .1 documents produced i n response to discovery as 

a matter of routine, i t i : grossly i n error. CSX and NS have i n 

fact not redacted any information from documents produced to 

NYSEG.- While Conrail has redacted information from a 

r e l a t i v e l y smf.ll number of the hundreds of pages of documents 

produced by Conr?il to NYSEG, that redacted information relates 

to Conrail's inte aal management costs and thus f a l l s i n t o a 

As per agreement with NYSEG, CSX and NS s h o r t l y w i l l be 
producing to that party documents that have teen redacted to 
protect the name of the shipper and ce r t a i n contract terms from 
disclosure. 



category of redactions th-c the Board i s now conside.ring i n 

connection with Applicants' pending appeal (CSX/NS-70) from the 

recent decisions of the Presidir.g Administrative Law Judge on 

redaction 'jsues (including Decision No. 26, served September 5, 

1997) . 

Moreover, the issues raised by the P e t i t i o n are more 

appropriately addressed i n the context of sp e c i f i c disputes over 

speci f i c documents or categories of documents. By that means, 

the P-tsiding Administrative Law Judge can consider the matters 

i n dis]~ucc and issue an i n i t i a l r u l i n g . Board invol -:ment, i f at 

a l l , would che.i appropriately be ] im.itcd to addressing an appeal 

i n the context of s p e c i f i c parti'is and documents, such as the 

appeal c u r r e n t l y before i t . 

BACKGROUND 

NYSEG's P e t i t i o n would lead one to believe that 

Applicants are redacting vast amounts of information that NYSEG 

had s p e c i f i c a l l y requested and that had been the subject of an 

ALJ order r e q u i r i n g Applicants to produce documents. Nothing 

could be fu r t h e r from the t r u t h . Apart from a very small number 

of i.\^dactions based on claims of p r i v i l e g e (which NYSEG does not 

challenge as inappropriate) and a small nurober of redactions 

designed to protect the i d e n t i l of shippers or co n f i d e n t i a l 

contract terms from documents t .bject to special c o n f i d e n t i a l i t y 

provisions, the only redactions that Applicants have made from 

documents produced to NYSEG are those that are the subject of the 



pending appeal from Decision No. 26, i.e.. redactions designed to 

protect i n t e r n a l cost data and other commercially sensitive data 

i n settings where such data could be used to the commercial 

disadvantage of Applicants i n pending or future negotiations with 

shippers.' 

Applicants have responded to some 1,000 discovery 

requests f i l e d bv dozens of pa r t i e s . Yet, no more than a small 

f r a c t i o n of th'i thousands of pages of documents produced by 

Applicants (the depository now holds almost 53,000 pages of 

ciocuments) have had inforr.arion redacted from them. Moreover, 

u n t i l his September 5 orders, now stayed, the ALJ had not ordered 

production of any of the redacted information.'' 

As noted above, none of the CSX or N? documents 

produced to NY.̂'̂G has been redacted (and the i d e n t i t y of the 

' NS has produced, i n response to a discovery request 
propounded by a party other than NYSEG, a redacted meraorandum of 
understanding between NS and Pennsylvania Power & Light. '̂ he MOU 
was not s t r i c t l y responsiv'e to the discovery request, but NS 
nevertheless produced the MOU i n a s p i r i t of f u l l cooperation. 
The redacted material did not include responsive material and the 
party to whom i t was produced has not challenced the redaction. 
Redaction was appropriate because the matters redacted were not 
responsive and the document involved a c o n f i d e n t i a l undertaking 
V-ith a V'cility not a party to t h i s proceeding. 

^ The redactions that prompted the September ^ r u l i n g s were 
made m dcc"-~i^nts produced i n responsa co discovery requests 
p-^opounded by several u t i l i t i e s , other than NYSEP. These 
U t i l i t i e s are A t l a n t i c City E l e c t r i c , Delmarva Power & Light, 
Indianapolis Power u Light and American E l e c t r i c Power 
( c o l l e c t i v e l y , the "ACE U t i l i t i e s " ) . NYSEG (which f i l e d "me-too" 
requesrs with respect to the ACE U t i l i t i e s ' requests, and which 
also f i l e d i t s own requests) has complained to the ALJ about 
redactions i n docuirents produced to the ACE U t i l i t i e s , but that 
issue w i l l be resolved i n the Board's decision on appeal from 
Decision No. 26 and frc-n the ALJ's September 5 or a l r u l i n g . 

- 4 -



shipper's name ana selected non-responsive data w : l l be redacte'i 

from documents that w i l l s h o r t l y be proaaced by these Applicants 

to NY.SF.G with NYSEG's agreement). The redacted CSX documents 

attacliad to NYSEG's P e t i t i o n were not produced i n r'^soonse to 

.viYSEG's own discovery but rather were produced i n response to 

discovery sought by the ACE U t i l i t i e s , and are the subject of che 

Applicants' pending appeal. 

As to Conrail, that Applicant has produced over 4C0 

pages of documents t r NYSEG, and redactions have been made on 

only about 20 of these pages. A l l of these few redactions r e l a t e 

to cost information of precisely the same sort that i s now under 

review by the Board i n the pending appeal from Decision No. 26. 

That cost data was not s p e c i f i c a l l y requested i n an/ of NYSEG's 

discovery requests, but was contained In drcmen^s otherwise 

responsive to NYSEG request!- As f u l l y explained by Applicants 

i n t h e i r pending appeal (CSX/NS-70), t h i s cost data i s highlv 

sensitive and could be used to Conrail's detriment i n 

negotiations with u t i l i t i e s . Indeed, NYSEG has retained as i t s 

outside consultants one of the same firms that has been retained 

by the ACE U t i l i t : 3 s . That fLrm regula r l y counsels u t i l i t i e s i n 

rate negotiations and thus production of t u i s data t c that 

u t i l i t y would raise the same issues that are addressed i n the 

pending appeal of Decision No. 16. Further, Conrail's i n t e r n a l 

costs are not relevant to NYSEG's interests m t h i s case and 

NYSEG has not to date even presented an argument an to why i t 

would need to know Conrail's i n t e r n a l costs i n order to prepare 



whatever comments i t might choose to f i l e i n t h i s proceeding. 

(NYSEG should be supportive cf the proposed a c q u i s i t i o n of 

control of Conrail. Should the Board approve the a c q u i s i t i o n , 

NYSEG, which today i s served exclusively by Conrail, w i l l receive 

competitive service from both CSX and from NS, with NS serving 

three of i t s plants and CSX serving a fourth.) 

NYSEG's P-^tition quotes various objections raised by 

.supplicants i n response to NYSEG's F i r s t Discovery Requests 

(NYSEG-3). Certain of those requests were e x t r a o r d i n a r i l y broad 

and would have required Applicants to reveal commercially 

sensitive coal contract data (e.g.. NYSEG Request No. 1 would 

have required the production of " a l l contracts between or among 

any of the Applicants f o r delivery of coal to any shipper whereby 

the amount of coal del.ivered exceeded or i s expected to exceed 

100,000 tons per year.". Eacn of Applicants' quoted objections 

to these requests has now been resolved e i t h e r by r u l i n g of the 

ALJ (/7ho sustained many of Applicants' objections) or by 

agreement between Applictints and NYSEG narrowing the requests. 

The issue of redactions was raised by NYSEG at an 

August 28 discovery conference before the ALJ on the scope of the 

NYSEG requests, but i t was agreed that resolution of any 

redaction issue would await the production of documents by 

Applicants to NYSEG. Although the few redacted documents 

included i n the production to NYSEG raise the same issues raised 

by the pending appeal to Decision No. 26, NYSEG has chosen to 

burden the Board with a broad-brush P e t i t i o n f o r C l a r i f i c a t i o n 



that raises no new •'ssu'.'S. 

REPLY ARGUMENT 

Tb_' P e t i t i o n f o r C l a r i f i c a t i o n should be denied f o r 

several reasons. 

1. NYSEG's suggestions to the contrary 

notwithstanding, by redacting c e r t a i n information Applicants have 

not disregarded the ALJ's orders to produce documents. The issue 

raised by the ACE U t i l i t i e s ' requests (and "me-too" requests 

f i l e d by N/SEG) and by the Applicants' i n i t i a l objections to them 

re l a t e d to the relevance, scope and burden of the requests --

whether the Applicants had t search for and produce a vast array 

of documents - e l a t i n g to bids made to t h e i r coal shippers over a 

20 year period. 

At a July 16 hearing, the ALJ held that only a much 

more l i m i t e d universe of such documents had s u f f i c i e n t l y 

p o t e n t i a l relevance to warrant a search f o r and production of 

documents. Neither i n the ACE U t i l i t y requests, nor i n the July 

16 hearing before Judge Leventhal with respect to tueiu. was 

at t e n t i o n paid, l e t alone any rulings offered with respect to, 

a l l of the various p a r t i c u l a r problems that coulJ be presented by 

p a r t i c u l a r documents or p a r t i c u l a r information therein. U n t i l 

the ALJ ruled, neith i r the ACE Utili>.ies nor Applicants knew what 

documents, i f any, would have to be produced. Therefore, there 

could have been no discussion at that time about redaction and 

Applicants rad .lot had an opportunity to review responsive 

documents or to recognize that documents concerning bids mii^ht 
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contain information about costs. I t was, i n f a c t , information 

about bids that the ACE U t i l i t i e s , and NYSEG i n i t s me-too 

requests, have sought; these parties never requested information 

about costs. 

Quite obviously, therefore, the ALJ could not have 

made, and did not make, any rulings on these issues, l e t alone 

the necessary .balancing r u l i n g s required to determine whether 

p a r t i c u l a r h i g i i l y c o n f i d e n t i a l cost information had to be 

produced. Indeed, the ALJ repeatedly noted that c o n f i d e n t i a l i t y 

issues were not being addressed i n his r u l i n g . July 16 Tr. at 

93-95 . 

Against t h i s background. Applicants reasonably 

understood that cost data were not implicated i n the Judge's 

rul i n g s , and that i f there were legitimate s p e c i f i c issues (cost 

or other) raised by p a r t i c u l a r c o n f i d e n t i a l information conta_ned 

i - p a r t i c u l a r documents, the opportunity to obtain f u r t h e r 

rulin g s was available. Indeed, the ALJ ruled on August 20, 1997 

that c e r t a i n c o n f i d e n t i a l "market information" was properly 

redacted from the same responses to the ACE U t i l i t i e s on the 

grounds of i n s u f f i c i e n t relevance. Aug. 20 Tr. 32-42.^ 

Given that cost data were not addressed i n the requests 

of the ACE U t i l i t i e s or i n the NYSEG lequests, and given the 

s e n s i t i v i t y of t h i s data wi t h respect to current and future 

contract negotiations with NYSEG and other u t i l i t i e s (during 

The ALJ also sanctioned c e r t a i n redactions referred to by 
NYSEG at p. 2, f n . 3. 
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which the r i s k of misuse of t h i s data exists by v i r t u e of the 

fact that NYSEG's outside consultant i n t h i s proceeding also 

ad/ises u t i l i t i e s i n such negotiations). Applicants' approach was 

e n t i r e l y reasonable and proper under the circumstances. 

2. No c l a r i f i c a t i o n of the Protective Order i s needed 

for the simple reason that there i s no issue warranting such 

c l a r i f i c a t i o n . By i t s forthcoming decision i n response to the 

Applicants' appeal from Decision No. 26, the Board w : l l 

presumably resolve the one redaction issue of concern to NYSEG, 

namely, whether Conrail's i n t e r n a l cost data -- which i s of no 

relevance to any legitimate concerns of NYSEG, but which i s 

extremely sensitive and thus should not be available to outside 

consultants f o r NYSEG i n contract negotiations -- can be redacted 

by Conrail from otherwise responsive documents. 

3. Action by the Board to " c l a r i f y " the a p p l i c a t i o n 

of i t s Protective Order to a subject matter neither raised i n the 

document request nor addressed by the ALJ's r u l i n g seems 

premature at best . Such m.atters are more appropriately addressed 

on a case-by-case basis by the ALJ, at least i n the f i r s t 

instance. In that way, the ALJ or Board (on appeal from the ALJ) 

can consider che redactions at issue i n the context of s p e c i f i c 

documents oi categories of documents and s p e c i f i c claims of 

relevance. This i s precisely the manner i n which the issue has 

been addressed i n connection with the redaction dispute 

concerning the ACE U t i l i t i e s , and i t i s the most appropriate 

manner i n which to handle these types of f a c t - s p e c i f i c discovery 
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issues. Decision No. 1 authorizes the ALJ "to entertain and ru l e 

upon a l l disputes concerning discovery i n t h i s proceeding." Dec. 

No. 1 at 2. NYSEG's P e t i t i o n f o r " c l a r i f i c a t i o n " involves what 

i s e s s e n t i a l l y a discovery dispute that should f i r s t be raised 

with the ALJ i f i t i s not f u l l y addressed by the Board's 

forthcom.ing decision on the Applicants' pending appeal. 

4. NYSEG argues that i n redacting documents 

Applicants "appear to misunaerstana the purpose of the Protective 

Order." (NYSEG P e t i t i o n at 7). W i f i a l l due respect. Applicants 

p e r f e c t l y understand the scope and l i m i t s of the ProtectiA'e Order 

that they proposed to the Board at the outset of t h i s proceeding. 

As t h e i r pending appeal from Decision No. 26 demonstrates, 

Applicants submit that the Protective Order cannot o f f e r 

s u f f i c i e n t p r o t e c t i o n i n extraordinary circumstances of the type 

at issue i n that appeal (cr with respect to the redacted Conrail 

documents produced to NYSEG), namely, circumstances where the 

outside counsel or consultants f o r a party also advise that party 

i n commercial negotiations with Applicants and thus should not 

have access to data that could inadvertently be used to the 

detriment of the railr o a d s i n such negotiations. 

5. The s i t u a t i o n raised by the redactions of concern 

to NYSEG i s distinguishable from that whi' h was the subject of a 

st a f f decision i n a case c i t e d by NYSEG, Indiana & Ohio Railway 

Company -- Acq u i s i t i o n Exemption -- Lines of the Grand Trunk 

Western Railroad Inc.. Finance Docket No. 33180 (served A p r i l 10, 

1997). There, the party seeking access to co n f i d e n t i a l data was 
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a union with no d i r e c t commercial i n t e r e s t i n the data that was 

redacted. Here, disclosure of such data to persons who advise 

u t i l i t i e s i n rate negotiations with Applicants could do 

commercial harm that the Protective Order cannot address. 

6. NYSEG's arguments about long delays r e s u l t i n g from 

discovery disputes over redacted documents are grossly d i s t o r t e d . 

The ALJ has ruled expeditiously on redaction issues brought 

before him; i n no case has any such issue been pending f o r 

anything app^-oaching 45 to 60 days. I f NYSEG's counsel i s 

fe e l i n g the pressure of the October 21 deadline f o r submission of 

comments, they cannot blame Applicants f o r that pressure. NYSEG 

did not serve i t s f i r s t round of discovery i n t h i s case unti". 

August 13, almost two months a f t e r tno Application was f i l e d . 

The Applicants timely answered those of i t s requests that were 

not objectionable and t h e i r objections to the remaining requests 

have now a l l been resolved. 

CONCLUSION 

For a l l of the above reasons, NYSEG's P e t i t i o n f o r 

C l a r i f i c a t i o n should be denied. I f , however, the oard 

determines to act on NYSEG's request f o r " c l a r i f i c a t i o n , " 

Applicants r e s p e c t f u l l y submit that i t should, f o r the reasons 

discussed above and i n Applicants' Appeal (CSX/NS-7C) not 
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preclude redaction of the ra i l r o a d s ' e x t r a o r d i n a r i l y sensitive 

cost information under the circumstances posed here. 

Respectfully submitted, 

JAMES C . BISHOP. .IR. 
WILLI.AM ( . WOOLURIIMJE 
J. (;ARV LANE 
JAMES L. HOWE. Il l 
ROBERT J . Ct)ONEV 
(iEOR(;E A. ASPATORE 
Norfolk Southern C'orpiiralion 
Three tommercial Plate 
Norfolk, VA 235IO-2iy| 

RICHARD A. ALLEN 
JOHN V. EDWARDS 
PATRICIA E. BRI CE 
Zutkerl, Scoutt Rasenberger, 
L L P . 
HHS Seventeenth Street. N.W. 
Suite m) 
Washington. DC 2()((()(.-,V>V> 
(202) 2«W-8(.()() 

JOHN M. NANNES 
S ( o r B. HI TC HINS 
Skadden. .Arjis. Slate. 

Vk.it-her ^ riom LLP 
1440 New York Avenue. N.W. 
Washington. IK 2(l(IO.S-2111 
(21)2) V\-iAnn 

C(iun.\fl for Sorfolk Southcm 
Corjioration and Sorfolk 
Soullu ni Railnvv Coinpanx 

MARK (;. ARON 
PETER J . SHUDTZ 
CSX Corporation 
One .lames C'enler 
901 Rast Cary Street 
Richmond, VA 2312') 
(S04) 7S2-1400 

P. MICHAEL (JIFTOS 
PAUL R. l!«TCHCOCK 
C SX Transporation, Inc. 
5<K» Water Street 
Speed Code .1 120 
Jacksonville. FL ,32202 
('«)4) 3.W.31O1) 

ONS DENNIS (;. LV< 
JEKFREY A. BURT 
DREW A. HARKER 
C HRIS P. D.ATZ 
Arnold A: Porter 
.'i.^.^ 12lh Street. N.W. 
Washington, DC 20004-1202 
(202) >)42-.S(HH) 

SAMI EI M. SIPE. JR. 
DAVID H. COBURN 
Steptoe A: .lohnson LLP. N.W. 
1.3.30 Connecticut Asenue 
Washington, DC 20(l,V>-17<).S 
(202) 42')-.̂ 000 

Counsel jor CSX Corporalion 
ami CSX Transpartution, Inc. 

TIMOTHY T. O T O O L E 
CONSTANCE L. ABRAMS 
Consolidated Rail Corporation 
Two Commerce Square 
2001 Market Street 
Philadelphia, PA UMOl 
(21.'̂ ) 20'>-4(M)0 

PALL A. CIINNINC;HAIV1 
CiERALD P. NORTON 
Harkins Cunningham 
1.300 Nineteenth Street. N.W. 
Suite (i(M) 
Washington. DC 2tM).3<) 
(202) ')7.3-7(.(KI 

Counsel for Conrail Inc. and 
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rFRTIFICATE OF SERVICE 

I , David H. Coburn, c e r t i f y that on September 10, 1997, 

I have caused to be served by f i r s t - c l a s s mail, postage prepaid, 

or by more expeditious means, a true and correct copy of the 

•"oregoing CSX/NS-7 3, Applicants' Reply t o New Yor'' State E l e c t r i c 

and Gas P e t i t i o n for C l a r i f i c a t i o n of Decision No. 1, on a l l 

parties t h a t have appeared i n STB Finance Docket No, 33388 and by 

hand d e l i v e r y on the f o l l o w i n g : 

The Honorable Jacob Leventhal 
Administrative Law Judge 
Federal Energy Commission 
Office of Hearings 
825 North Capitol Street, N.E. 
Washington, D.C. 20426 

William A. Mullins, Esq. 
Sandra Brown, Esq. 
Troutman, Sanders, LLP 
1300 I Street, N.W. 
Washington, D.C. 20005 

David H. coburn 

Dated: September 10, 1997 
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M A Y E R , B R O W N 6c P L A T T 

2000 PENT 3YLVANIA AVEMUE. N.W. ; 

WASHINGTON, D C . 20006-188.^ 

•'•7 

S5P t n t997 

w p f E R s U . q e c T D I A L -

. £ ! 0 ^ ! 7 7 8 - 0 6 3 0 

M A I M T E L E P H O N E 

? 0 a - 4 6 3 - 2 O O O 

2 0 Z - 8 f a i - 0 4 7 3 

September 10. 1997 

MA H.AM) DF.LIV ERY 

llonurahlc Vernon .A. Wil' . i i 
SecrelaiA 
Siirtace ! lansportation lioarei 
1925 K Street NW 
W ashington. IX' 2(̂ 423 

Re: 1 inanee Docket No. 33388, CSX Corporation and CSX Transportation. 
Inc., Norloik Southern Corporation and Norfolk Soulheni Railway Co.--
Control ar, .1 Cperi'liiisj; Le ises'Agreement- Conrail Inc. and Consolidated Rail 
Corporation 

Dear SeerelarN Williams: 

I'm. uant to D.cision No. 27 in the above-referenced prt, eding, enclosed please find an 
original and ten (10) copies of the Certificate of Ser\ ice of The Burlington Northern and Santa 
l e "ailuavCompany. 

1 would appreciate it if yon would date-stamp the enclosed extra copy of the Certificate 
of Service and return ii to liie m ..sseng-T fo-- our llles. If you !n\e any ouestions. please cootact 
me ai t : )2) 778-0630. Than!; vou. 

Sincerely. 

Adria.i I . . Steel Jr. 

I ncl )M 'vs 

cc: Rohcn .1. Coop:r. (ieneral ( hairperson 

'SEP I 0 1597 

r.H'CAGO BERLIN BRUSSELS HC'JSTON LONDON LOS ANGtLES NEW YORK WASHINGTON 

I N O £ P E N D 1 : N T MEXICO CITY C O R R L S P O N D E M T J A U R E G U I , N A V A R R E T E . N A D E R Y R O J A S 

INDEPENDENT PARIS CORRESPONDENT L.aMBERT ARMENIADES 



CERTIFICATE OF SERVICE 

I hereby ceitify that a copy of all filings in Finanre Docket No. 33388 submitted 
by The Burl nyton Northern and Santa Fe Railway Company prior to the service date cf 
Board Decision No 27 have been served this 10th day of September, 1997, by first-
class mail, postage prepaid on Robert J. Cooper. Party of Record to the address set 
forth ,n Board Decision No. 27. 

Adrian L. Steel, Jr. 
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LAW DEPARTMENT 
C.i' i i i r L^KEWOOD 
f ' : DETROIT AVENUE 

529-6030 
FAX 1216) 22»-^514 

Beibre the 

SURFACE TRANSFOR rATlON BOARD 

STB Finance Docke". No. 33388 

CSX CORPORATION AND CSX i RANSFORTATION, INC. 
NORF'^LK SOUTHERN CO ^PORATION AND 
NORFOLK SOU! HERN RAILWAY COMPA>'Y 

-CONTROf ND OPERATION LEA^»ES/AGREEMENTS-
CONRAIL r T> CONSOLIDATED RAIL CORPORATION 

CERTIFICATE OF SERVICE 

Now comes Party of Record, City of Lakewood, Ohio, and certifies that a 
copy of its Notice of Intent to Participate, the only filing submiiied to date, has been 
served 'ipon all other Parties of Record and upon the Honorable Jacob Leventhal on 
this - day of September, ! 997. 

Respectfully submitted. 

;>̂ >̂ara J. Fagni 1 
Director of LaW ' 
City of Lakewood, Ohio 
12650 Detroit Avenue 
Lakewood, Ohio 44107 
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DREW A HARKER 

A R N O L D & F ' O R T E R 
sssTWELr, H STRE:ET. N.W 

WASHINGTOI-, DC 2000 -1202 

( 2 0 2 1 = # 4 2 - 5 0 0 0 

FA.SIMILt <202> 5 9 0 9 

Septeini-er 8, 1997 

BY HAND 
> 1 iX^M 

Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
Suite 700 
1925 K Street, N.W. 
Washington, D.C. 20036 

Re: Finance Docket No. 3 3 388, 
CSX Corporation and CSX Transporta*_ion, Inc. 
Norfolk Southern Corpcation and 'Norfolk 
Southern Railway Company — Cont..ci and 
Operating Leases/Agreements — f o n r a i l Inc. 
& Consolidated Rail Corp. 

Dear Secretary '.:illiams: 

Enclosed f o r f i l i n g i s an origiMal and twenty 
f i v e copies of CSX/NS-72, A p p l i c a i t s ' Reply t o Mot;on of 
the Port Authority of New York and New Jersey fc.r 
Modification of the Protective Order- Mso enclosed i s 
a 2H" computer disk containing the f i l i n g i n WordPerfect 
5.1 format, vhi^h i s capable of being read by 
WordPerfect fo indows 7.0. 

Please c a l l mo i f you have any question* 

Very t r u l y yours, 

' 7 Drew A. Hark«jr 

Enclosures 



CSX/NS-72 

BEFORE THE 
SURFACE TRANSPORTATION uOARD 

F.NANCE DOCKET NO. 33388 \ ^STB^^'^W < X 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFC^i: SOUTHERN RAILWAY COMPANY 

- CONTROL AND OPERî TING LEASES/AC REEMENT ~ 
C:ONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

APPLICANTS' REPLY TO MOTION 
OF THE PORT AUTHORITY OF NEW YORK 

AND NEW JERSEY FOR MODIFICATION 
OF THE PROTECTIVE ORDER 

Applicants, CSX, NS and Conrail' resp'.xtfully oppose the motion of the Port Authority 

of New York and New Jersey ("NYNJ") to modify the protective orde- to permit NYNJ's 

Deput> General Counsel to hr ve access to mater-". designated "Highly Confidential" by parties 

to this proceeding. NYNJ n akes no .ihowing that the purposes ot the protective order's access 

restriction are inapplicable to NYNJ, and fails to demonstrate a sufficient neeu for the 

modificaMop. On th..i bâ is, the Board should deny NYNJ's motion. 

' CSX Corporation and CSX Transportation, Inc. are referred to collectively as "CSX" 
Norfolk Southern Corporation and Noiiclk Southern Rail vay Company .-u-e referred to 
collectively as "NS". Conrail Inc. and Cnrsolidated Railway Corporation are referred to 
collectively as "Conrail." 



The governing protective order, issued in Decision No. 1, served April 16, 1997, and 

subsequently modified in Decision No. 4, served May 2, 1997, is based on protective orders 

issued in several recent prvxeedings.̂  The relev.int section provides: 

8. Information and documents designated or stamped as 
"HIGHLY CONFIDENTIAL" may not be disclosed in any way, directly or 
indirectly, to an employee of a party ;o these Proceedings, or to any other person 
or entity except to an ouiside counsel ir outside consultant to a party to these 
Proceedings, or to an employee of such outside counsel or outside consultant, 
who, before receiving access to such information or documents, has been given 
and has read a copy of this P otective Order and has agreed to be bound by its 
:̂ rms by signi.ig a confidrijality undertaking substantially in the form set forth 
ai Exhibit B to this Order. 

Decision No. 1, slip op. at 4. NYNI asks the Board to modify the protective order to permit 

its in-house counsel access to materials designated Highly Confidential on the gr'̂ unds that: (1) 

YNJ is an agency of two state governments and so there is no risk of commercial harm to the 

Applicants if information is disclosed to NYNJ; and (2) NYNJ's Deputy General Counsel needs 

access to highly cor :J;ntial information in ordei to assist NYNJ in formulating positions in this 

proceeding. 

As an initial matter, in addition to the fact that the purposes of the protective order's 

restricted access provisiors apply squarely lo NYNJ as discussed below, there has been no 

showing v/hatsoever of any need to grant this relief NYNJ, unlike the United Transportation 

^ See, e.g.. Finance Docket No. 32760, Union Pacific Corpo.-ation. Union Pacific 
Railroad Company, and Missouri Pacific Rniroad Company - Confol and Merger - Southern 
Paci ic Rail Corporation._Si?iHhern Pacific Transportation Company. St. Louis Southwestern 
RiiJ'way Company, SPCSL Corp., and The Denver and Rio Grande Western Railroad Company 
^"U.VSP"). Dxision No. 2, served September 1, 1995; Finance Docket No. 32549, Burlington 
.Northern Inc. and Burlington Northern Railroad Company - Control and N.'eroer - Santa Fe 
Pacific Corporation and The Atchison, Topeka Santa Fe Railway Company iBN/Santa Fe"). 
Decision served July 15, 1994). The protective orders in those proceer'ings were based, in turn, 
on orders governing »̂iicr merger proceedings. 
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Union ("UTU") and the Transportation Communications International Uniop (" TCU"), the only 

two cases iii which the protective order in this proceeding has been modified to oermit access 

to "highly confidential" material to in-house counsel, is represented by outside counsel, who has 

signed the undertakings in the protective order and already has access to Highly Confidential 

material. NYNJ's outside counsel has been active in this proceeding; he has served written 

discovery on each of the Applicants, has participated in 5 depositions to date, and has noticed 

his intent to participate in 14 additional der̂ :i=Mons. Thus, NYNJ cannot claim that its ability 

lO fully participate in the proceeding is prejuuiceo in any manner by limiting access to highly 

confidential materia! to NYNJ outside counsel. In all of the other cases of which Applicants are 

aware, acc«,ss to highly confidential information has been graiited to in-house counsel only when 

the party has not been represented by outside counsel. Sse BN/Sant? Ee, Decision Nos. 12 and 

33, served March 13, 1995 ?nd Ju.ie 20, 1995, respectively; and CSX/NS. Decision Nos. 15 

and 22, served August 1, 19̂ 7 and August 21, 1997, respectively.' 

Moreover, while NYNI's motion does not describe the nature of its interest in this 

proceeding, an understanding of such i;iterest clearly leads to denial of the motion. While NYNJ 

describes itself as a "bi-state agency of the states of New York and New Jersey," Motion at 2, 

it receives no tax revenue from any governmental entity. Rather, it is self-supporting, dependent 

' It should not be inferred from Applicants' opposition to the NYNJ motion & Applicants 
question whether NYNJ's inside counsel intends in good faith to comply with the . tates of the 
protective order. Instead, Applicants wish to reduce the risk of inadvertent isclosure of 
confidential information and to mitigate against the possibility that knowledge ^ dned through 
this proceeding will be used, intentionally or otherwise, in commercial dealings in the future. 
See e.p.. FTC v. Exxon Con).. 636 F.2d 1336, 1350 (D.C. Cir. 1980) ("[I]t is very difficult 
for the human mind to compartmentalize and selectively suppress information once learned, no 
matter how well-intentioned the effort may be to do so."). 



on revenue from tolls, fees, and rents. In other words, its revenues depend, at least in part, on 

the amount of traffic that utilizes its facilities. 

As to rail traffic, NYNJ takes the position that ports such as NYNJ compete with 

one another to attract waterbome intermodal traffic to their respective ports. Throughoui the 

discovery ph.3e of the proceeding, NYNJ has been very candid that its interest in participating 

in this proceeding has been driven, in part, by its desire t ) protect its competitive position vis-a­

vis other east coast poriS Th-is, its quasi-governmental status does not immunize NYNJ from 

the competitive pressures of the marketplace. On that basis, NYNJ bar, u competitive interest 

in this proceeding, not dissimilar to that of any shipper or railroad party participating in the 

proceeding. This competitive interest distinguishes NYNJ from the UTU and ' o TCU, which 

as noted above are the only parties for which acces.'̂  *o highly confidential material has been 

granted to in-house counsel. Decision Nos. 15 and 22, served August 1, I9f>7 and August 21, 

1997, respectively. 

Information, including traffic volume, identity of shippers, and the rates paid by shippers, 

iias already been producer̂  oy the Applicants. This information would be of substantial 

relevance to the (ompetitive interests of NYNJ. However, NYNJ should '.ot have access to such 

information because other port authorities - direct competitors of NYNJ - and other parties 

which use NYNJ facilities have an "expectation that proprietary data about their businesses in 

the possession of the primary applicants or produced in subsequent phase: of discovery, and also 

contained among the highly confidential materials at issue here, will not be disclosed to 

[NYNJ]." BN/Sant̂  Fe. 1995 WL 256997 (I.C.C.), served May 3, 1995, at *2-3; SS& alsfi 

UP/SP. 1995 WL 628'<81 (I.C.C ), served October 27, 1995, at *5. 



While the Applicants do not compete with NYNJ in pi chiding rail transportation services, 

thv̂ y do compete with respect to other transportat on related services, such as intermodal terminal 

services. The Applicants also compete fcr alternative transportation options available to 

waterbome traffic calling on NYNJ. How ,uch traffic is handled once it is portside or indeed, 

how it is .outed to NYNJ (e.. ., Transcontinental ntilroad versus Suez Canal), can be affected 

by the policies \dopted by NYNJ or its negotiations with Appli*. ants' competitors. T.ie need to 

maintain the confidentiality of Applicants' proprietary information under those circumstances is 

obvious. 

Tr.e Applicants also engage in commercial dealings with NYNJ which includes, among 

other -hings, arm's-length business relationships. For example, as the principal rail camei-

servicing the Port of New York, Conrail has negotiated with NYNJ numerous diverse projects 

affecting transportation services in the Port District. These projects have inclcded improvements 

to the rail infrastructure of the Port District and Conrail's service to Expressrai!, an intermodal 

railroad freight terminal owned and developed by NYNJ. Conrail, in conducting such 

negotiations, routinely relies on its own confidential, commercial and proprietary information, 

the disclosure of which would surely ad' ersely affect suet) arm's-length negotiations to the same 

extent as shipper or rail competitor access. Furthermore, Conrail, with respect to such projects, 

is often competing with other transportation providers for limited public funding. Conrail and 

the other Applicants should not be put at a disadvantage with respect to such negotiations. 

Clearly, cisclosure to NYNJ's in-house counsel of highly confidential information poses a risk 

of such an unfair result. Ssg, BN/Santa Fe. 1995 WL 256997 (I.C.C), served May 3, 1995, 

at *1 (in-house counsel access to highly confidential information denied bccnuse requesting party 
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had "arms-length business relationships" with Applicants which could be adversely affected in 

future if access granted). 

As discussed above, the protective order goveminj this proceeding is not new or unique. 

It is based on protective orders entered in similar proceedings under 49 U.S.C. § 11323 tnd its 

predecessor statutes. In every case with which Applicants are familiar, the Board and its 

predecessor, the Interstate Commerce Commission ('Commiss OK"), have denied requests similar 

to tnat made in the NYNJ N.'otion when the requesting party hf d some kind of competitive 

interest in the r"'*' ^ing. See, e.g.. UP/SP. Decision No. 2 (request of Kansas City Southern 

Rjilway Company); UP/SP. Decision No. 7, served October 27, 1995 (request of National 

Industrial Transportation League); i i . (request of Western Resources, Inc.); BN/Santa Fg, 

Decision No. 21, served May 3, 1994 (requests of Phillips Petroleum. Company and Western 

Resources, Inc., both of which viere renresented by both in-house ar'< outside counsel). These 

decisions provide ample basis for denying NYNJ's motion. 



For the foregoing reasons, Applicants respectfully request Jiat the Beard deny NYNJ's 

Motion For Modification of ihe Protective Order. 

Respectfully submitted, 

James C- Bishop, Jr. 
William C. Wooldridge 
J. Gary Lane 
James L. Howe III 
Robert J. Cooney 
George A. Aspatore 
Norfolk Southern Corporation 
Three Commercial Place 
Norfolk, VA 23510-9241 
(757) 659-2838 ^ _ J0 

Richard A. Allen 
James A. Calderwood 
Andrew R. Plump 
John V. Edwards 
Zuckert, Scoutt & Rasenberger, LLP 
888 Seventeenth Street, N.W. 
Suite 600 
Washngton, D.C. 20006-3939 
(202) 298 -8660 

John M. Nannes 
Scot B. Hutchins 
Skadden, Arps, Slate, Meagher 

& Flcm LLP 
1440 New York Avenue, N.W. 
Washington, D.C. 20005-2111 
(202) 371-7400 

Counsel for Norfolk Southern 
Corporation and Norfolk Southern 
Railway Company 

Mark G. Aron 
Peter J. Shudtz 
CSX Corporation 
One James Center 
902 East Cary Street 
Richmond, VA 23129 

P. Michael Giftos 
Paul R. Hitchcock 
CSX Transportation, Inc. 
500 Wa'er Street 
Jacksonville, FL 32202 
m4) 35f»-3l(» 

Dennis G. Lyons 
Drew A. Barker 
Arnold & Porter 
555 12th Street, N.W. 
Washington, D.C. 20004-1202 
(202) 942-5000 

Samuel M. Sipe, Jr. 
David H. Coburn 
Steptoe & Johnson LLP 
1330 Connecticut Avenue 
Washington, D.C. 20036-1795 

Counsel for CSX Corporation 
and CSX Transportation. Inc. 
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Timothy T. O'Toole 
Constance L . Abrams 
Co.-. olidated Rail Corporation 
Two Commerce Square 
2001 Market Street 
Philadelphia, PA 19103 
i215) 209-4000 ^ / 

Paul A. Cunningham 
Gerald Norton 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Suite 600 
Washington, D.C. 20036 
(202) 973-7600 

Counsel for Conrail Inc, gM 
Consolidated Rail Corporation 



CERTinCATE OF SERVICE 

I , Drew A. Harker, certify that on September 8, 19971 have caused to be served by first 

class mail, postage prepaid, or by more expeditious means, a true and correct copy of the 

foregoing CSX/NS-72, Applicants' Reply To Motion Of The Port Of New York And New 

Jersey For Modification Of The Protective Order, on all parties that have appeared In STB 

Finance Docket No. 33388 and by hand delivery on the following: 

The Honorable Jacob Leventhal 
Administrative Law Judge 
Federal Energy Regulatory Commission 
888 First Street, N.E. 
Washington, D.C. 20426 

Drew A. Harker 

Dated: September 8, 1997 
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^1 77/ 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

C:? 6 1997 

Finance CocK«>t No. 33bB8 

- 1 f.'Al 
\ MAfWGE.«/£KT 

CSX Corporation and CSX Transportation, Inc., Norfo'K 
Southern Jorpc 'tion and Norfolk Southern Railway Company 

- Control and Ope.ating Leases/Agreements -
Coi;rail Inc. and C onsolidated Rail Corporation 

NOTICE OF THE VILLAGE OF RIDGEFIELD PARK, NEW JI-RSEY, 
OF IN rENTION TO PARTICIPATE IN PROCEEOINGS 

Please note the intention of the Village of Ridgafield Park, New Jersey, to 

participate and make the Village of Ridgefield Park, .New Jersey a party of record in 

these proceedings. For purposes of ih t service of documents, please send documents 

to the undersigned at the following address: 

Durkin & Boggia, Esqs 
Centennial House 
71 Mt. Vernon Street 
P O. Box 378 
^";•'1gefield Park, New Jersey 07660 

Kespecttuily, 

Martin T. DuiKin, Esq. 

Dated Septembers, 199^ 



CERTIFICATE OF SERVICE 

The undersigned hereby certifies thai on September 5, 1997, he served the within 

Notice of the N'illage of Ri ̂ gefield Park, New Jersey of Intention to 'Participate in 

Proceedings «'ind the Motion to Late File said r^otice by causing copies of both 

documents to oe mailed by first clc<ss mail, postage prepaid, to Administrative Law Judge 

Jacob Leventhal, Federal Energy Regulatory Commice îon, 888 First Street, N.E., Suite 

11F. Washington, D C. 20426, and to all designated parties of record on the annexed 

Service Lis* 

Martin T. Durkin Esq. 
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SU>VER A LCFTVS lOCI 0 Sr NW SUITE MO WEST 
111* SEVFNTilNTH ."TIVilTNW WA.y mjcTta; oc MOO i us 
WA.«UCN0Tt3N DC 100J6.JOC3 US 

Rrjroroti: ARCO CHEMICAL CQMPA>rr 
R c r m n a AMVEST C C R P O R A T O N fOCifTY-f OUR MBflNG COMPANY 
EA-ST /tJLSEY RAILROAD COMPA '̂Y SOCIFTY or PTASTXS INDUSTRY 
N A m N A i . RAOJiOAD PAS54̂ <QER CClRPCRATinN 
(A.vrrRAJC) PARTY OF RECORD 
VAUQHAN RAIRQAD COMPANY DAVID HERCER 

HERGER AND MO^ •̂AOUE, P. C. 
PARTY OF RfrCRD l i i iuxusT sr 

7 SCOTT RA.vfN'.rmi PhU^MflOPHIA PA 1910J.AM3 US 
T SCOTT BANi-TSTER AND ASSOCIATES 
! JOO DEi MOtNTii ELD(i « 1 -lOOH AVIUUT. Rcpmenu. AIIEJIB KEREKESCH AKn OEOROE 
DES MCIhT.S LA Km D0.>4AJIUE 

RfpriMBu, IOWA 5.TniSTATE RA2JIC1AD LTD KIEMHES. OF CONORESS 
HON ."CSEPH R BJDEN 

PAKTY CF RECORD »44 lONO SIRE?]-
J a BAREFX WtLSflMGTON OE US 
cj^>•^^Ai CHAmraisON imi 
P Q nOX 93»9 M£MD£R OF CONGRESS 
KNOXVE.IJ-: TN 37WO CS HON roSEWaiDEN 

UNITED yr/.rrs SENATE 
Rrprtarau: UKTTID TRANSPORTATION VWON OEKSflAt WASHTSOi-ONDCMllOUS 

• cc\a.crm CF ADJUsrwEm GOJI9I 
WASHTSOi-ONDCMllOUS 
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.SCFMSER Cf CCNCRE.SS 
.HZSCKXEIS. -'OS R i ' .^OCT.-r .cn 
•J S f!CfSi;cF.'UTRr.'£NTAw«T.S 
WAiHIS'GTr, DC 203; -̂ 303 

>.{FMI>at CF CDNGRFAS 
liO.V rCM oLUy 

S HCLTE CF RErRE5FNTATr.TS 
*'ASiENGTOK DC :0.'iJ •."S 

PAR--" CF ^CCRD 
T>!CWAS a EOEAX 

). 1 .itr.-is OAKS CR.'NZ 
CAi.i.T.af: CTY Z. SO4CJ US 

PAi-.TY CF RfrCRD 
CFJOILES D S r ^ ^ 
•..•NTnr TRA.N-5PCRTA:;:3N UNTCN 
;«0(l.:3TnSTRSIT 
CRA-STTE CTTY Z. iio*: a 

SjprLimi. ' .-Nm) TRA.VSTCRTAT:::.S-
LT«1-N-:D.-tJ^ CC.MMIl : t i , OF Ai lXTTMrn 

PARTY CF RFC CRD 

V,i:.:iAX A aCN. ai>!ERAL C0UN5IZ. 
!iRCTHE3l,'i0CE OF M A I S T Q U N C E CF' W A Y ; M " . 0 Y E S 
:SJI3 F^RGREZN iCAD SL7H: 200 
S C L T l i n i D MI 41076 t.-^ 

PARTY Cf RECORD 
A.vniCN'Y tiCTTAXJCO 

'20 :XX2;CT0N A V E S L T . R O O M 4«g-46C 

NT^rcRxy.'ix.'vs 
? « s r e » u VNTTEU TRANSPORTATXN' l.-N-BN CF.̂ f̂ -RAL 
CCM.VTTEE O' ADJUSTMENT 00-532 

FAT.TY CF RECORD 

TiJCMAi C 3RADY 
aRAr^ BROO)tS * OCONKELL LLP 
J; .MA TTRITT 
iAiA.MA.NrA JOT ;<r:w22: i.'s 

:\a»ar33. st:T-njQLN TTtR '̂  F.rr :><Ecr.c.VAi F^AN^•^r, 
A . ^ r.l-'/liCPMFNT i30ARn 

.•.iFi(IJf3 OF CxWORFil 
hO.S- ;OKSTrUjMDC 
VKra ; STATES miUSE CF R£PRESFNTATT.TS 
*'ASJxv<r:cNDC la ; : : -js 

PARTY OF -IfCCRD 
'•"^LL^-M T aKJOHT ETAL 
P O BCX 1-9 
: x CiR£E>-8R3ni JtCAD 
i v s o ^ ^ v z i x -A-v :6i41 US 

f^ftixTST THE WT.ST'/ulGINlA ASSOC FOR ECOcI MX 
Dt ' -nc i 'MD.rTHRGUGll TIDF. JCIKT '..M OF" COS'S va 
TRACKS Br NORFOLK .V;UT1CERN Ax-Ti CS.^; 

P A R I Y C F R - ^ C O R D 

A-NTTA .K ERINDlA 
TriE CN'E FTTHX HUNDRfU D U t r i N C 
; ;5x FRAMGJS' RI. ' .T; .SITTE I W 
c;;-:vo ŝT) cn*4i:2 -js 

Rcvraraii V ,̂•̂ iTTT,V.ELM'Ĵ •nCD-BEU'̂  CCRPCRA-QN 

âo.<nE? CF cnNCR£S£ 
HCN .SF-c-RRCD BROU.'N 
•J S SE OF RfTRES£NTAT:\'Ej 
WAiinj.'G: CN DC joj 1! us 

HNANCE DOCKET NO 333S8 

VCRYS SATHS .̂ YMOVR V.S-D PEASI 

; i 2 i ; STKEITN w 
WASKINCJTON OC lOCM US 
^^^Tfoan. FRATERNAL ORDER CF PCLKE NA H C N A I 
LABOR COUNCX CONRAH NO 

.VlTxaER OF CONGRESS 
FU)N. ED BRYANT 
U S HOUSE OP REPRESENTATT/ES 

WASHNGTON 00 2031! US 

MENfflER OF CCNCRF.SS 
iiCK.-.RAELF. RXIlARD SLTlR 

S HOUSE OF RrTlEsCTATIN J3 
W A S K N G T C N I X :r 51 J.13C; t,-5 

PARTYOFRECOP'i 
a CAPON 

NATL ASSOC OF R M L R Q A ^ . 'ASSENGER 
9U0 SECOND ST NE STi- JCl 
WASH DC 20002.3337 u : 

R « P « ™ « KATICNAL ASSOCIATION CF K . < J L R Q ^ 

P.̂ RTY OF RLCCRD 

UAMILTCN L CARMCUOIF, CCRPOHArjDN COUNSEL 
Cn-i' OF OAKY 
401 BROADWAY 4THROCR 
GARYW46402US 

R«praonc OT i OF GAR Y INI1IA.\A 

PARTY OF RECORD 
RE3IARD C CARPEjroa 

^tFl'.Trx STRF-iT SUITE 210 
LAST N-CJRWALK CT 06433 US 

^IxfwTtaoi SOUTH WESTERN REGION M E T R C P C U T A N 
PlANNIJ'j C R G A N I Z A T O N 
SOLTa WESTERN REOMNAL R A N N J I Q A G Q ^ C Y 

PARTY OF REcrr j J 
CHARLES .Si CHADWrx 
MARYLA.ND VCDUAND R A - L W A Y X C 
PODOX 1000 
LTflCT* 3RmCE !JD 217^ 1 US 

.•-fEMHER CF CONCREiS 
} GNORAfili ;OKN U CHAFEE 
J N ; . T D JTATl-a SEJiATE 
WASHINGTON OC 20510-39(3 US 

*.<EMBai OF CONGRESS 

HGNORAB; :. OÂCBY CJIAMBLSS 
U S HOUSE OF RETRESENTATTVFS 
WASHINGTON DC 20313 US 

PA.-iTY OF RETORC 
ANOEia J cjccx rn. U X A L CHAIRMAN 
r CT ;icx 41191 OLD COQ1 BAY ROAD 

R'^;W00n NY IJ679 us 

f t ^ r a a l i BROnORHCOD OT UX0MC7TIVE 
l;>'OiNTraS DIVCUUN 227 

COVERNCR 
HONCRAliLE LAWTON CHTLFJS 
CFTCE Of THE GOVERNOR 
T7!E CAFrrCL 
TALLAHASSEE a 32399-0001 us 

PARTY OF RECORD 
SYl.VlA CFCNN-LEVY 
INTERCOVERJ.'VJZKTAL CCUSP 
9«9 COPLEY ROAD 
AKRON OH 44320-2992 L-S 

^^r^waaa. NORT7iEA5T OHIO FOUR COUVTY RECIONAl 
PLA.NN;NO t D£VELOP.V(ENT O R O A N S A T T N 
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FINANCE DOCKET NO 3333B 

P.^ATY CF RFXORD 
ELAINE L ClARX 
M,V:NE DPPT OF TRAK>a>CRTA:;CN 

\ i STATE FiOL-SE STArj jN 
AVrjSTA WE 04333 L'S 

R^Trwettf STATE OF MA?.T DCPT OF TRA.VSP 

P.AX7Y OF RICO.\D 
.NTCCLF. t CLARK 
WACiiTELL :J?TC>', ROSfN ft KATZ 
s: ^i-EST.'LVDSTRSr: 
ST* YORK NV •.«! I V« 150 TJ-S 

?ARTY CF RF/:CRD 
PAUL 3 COUilA-S' 
• H O m i M A m * v.0Lr2»lAN 
lOOC CO.VNECr.CL-: A V E N W SLTTE 40C 
WAS.HS.CTON DC 2K34.iia2 US 

RfTTwaai. O E L A W A X E RJVER PORT AirrHCRTTY 
PKTTADELPHU RE3I0NAL PORT ALTMCR.TY 
SOL-'" .TRSEY TORT CORPORATION 
TTiE PORT or THZ^SUVIA. AND CAMDEH" I N C 

PARTY OF RECORD 
JGIiNF Cr..'iNS 
CCLLiNS .COLLINS, ft KA.VTOR PC 
2S7 NORTH STREET 
B L T F A L O N Y 14201 l.-S 

RiTra ro : C O N R A : . CE.'^TRAL C O M M T T H OF 
AD-rsTKCENT 
ST*' YORK STATI L£OISLATn.-E BOARD 
R W OODWIN GENERAL CKAJRMAN 

PART/- OF RECORD 
W X H A E L CONNELLY 
CTY GF F>ST C K C A G O 
4313 ? < D I A N A H T L B RLvn 

EAST O C C A C O «6312 L'S 

Re?re«aii CTTf OF EAST C5CCAC0 INDIA.SA 

PARTY OF RECORD 
ROBERT :. COOPER, GENERAL C K A K P E X S O N 
30C WATKR ST 
."ACKSONVSiE n . 312(n-U20 L"S 

Rr,»acBic LTCTED TR.A.NSPCRTATTDN L'NTDN GENERAL 
CCMMITTEE OF AIUU3T7»ffiNT VH 

PAP.T;' CF RECORD 
ix;r..E coRviAN 

>.iA2N Lr<E MOMNT STRVXES INC 
;:Q iSlLOV^Sf ROAD STE A.IO-
SioirsT LAL-KEL ; ; ; cio>4-3n07 u-s 

Krprarm 

PARTY ;:F RECGR^I 
JOHN -• c a s o . t'.^iX'JTTVi; DIREC:I:R 
UVXPC 
11: ACLTH S.TJFTE.N'DENCT M A U . E> TT 
P>ULADF:J^IIA PA I!;O6 L̂ S 

fU7»r«six DE>WAREVAL!.r»'REGIONAL njuO-Ti'G 
CCSIMTSSION 

PARTY Cf RECORD 
STTVE COUNTER 
EJacnv COM?A.VY LSA 

liCTTTON TX •r:^ ; o - 4 « - j s 

R.-wejLi-H EXXON CHEMICALS AMERICAS 
EXXON C:;MPA,N-Y 'J S A 

.^ART.' OF REtORD 
."EAN M CUNNTN'GlliM 
SLOVER ft Lorry's 
m* SEVENTEENTH STREET NW 
WASFCNCTON TX 230J6 j-.: 

PARTY OF RECORD 
PAUL A. CLT.T.TNGKAVi 
HA.̂ >:TV'S CUNN2>'GKAM 
1300 15TH STRST NV,' SLTiy 600 
VASJUNT.TON DC 2003fi L-S 

V^vrttaiu CCNRA.T INC 
CaVSOLOATID R A I CORPORATION 

NG3»<HER OF CONGRESS 
HONORABLE ALFQNSE D'AMATO 
UNITED) S T A T T J SEXATE 

WASHINGTON DC 203 iC L-S 

.V<EM8ER OF CONGRESS 
HONcaiABlE ALFONSE D.OtATO 
UNTTLD STATE3 SQiATE 
111 W. HURON STREET, ROOM ilQ 
B L T F A L O N Y 142C2US 

PARTY OF RECORD 
K W I N L U A V B 
1900 STA'ni TOWER BLDG. 

s YSACJSE NT 1 laa us 

tuefnmatx MEIROPOUTAN DEVELOPMENT 
ASSOCIATION OF SYRACUSE ft CENTRAL 
NTW YORK INC 

PARTY OF RECORD 
SANDRA J D E A R D £ > ' 
MDCO C O N S L X T A N T S . ISC. 
40'' St3UTH DEARBORN. SUTTI 1U5 
aiiCAGo a. 6o«o3 u's 

R*T«T«B» MDCO CC2NSULTAKTS WC 

PARTY OF RECORD 
' 0 A DEROCHE 
WEINER. BRODSKY. ET A L 
.330 NEW YC3>1X AVE NW STOT ISO 
WASMNGTCN DC :000S^7T7 US 

V ^ r m m t . L O U S V U ^ ft INDIANA RAILROAD 
COMPANY 

PARTY OF B£CORD 
NTCKOLAS ;, DailCHAH-
rxWILAN, CLEARY, ET A L 
1100 NEW YORK AVENUE N W STE 7iQ 
WASlflNCTON DC UOOS-3914 US 

Rrrrooii l : ANKER EKERGY CORPORATION 
BLTr ALO COAL CQ. JNC 
EVTSGREIU MINTNO COMPANY 
MARYLAND CiiAL AiSOCLNTMN 
iVLrrTDU COAL C O R P O R A T R N 
i'OS COALS INC 
TRI-STATE COAL AiStXIIATlGN 
VENTURE COAL SALES 
*XST VmC^flA COALS. INC. 

ME>IBER o r CONGRESS 
HONQRAHLE ;OHN D DDJQELL 
U 5 HOUSE OF REPUESEJaATtVES 
\k/^SHINOTCN DC 2031! US 

:'ARTY OP RECORD 
DA\'3)W DQNELY 
3341 STATTORD ST 

PTTTSBI^GHPA 1320*-;*41 US 

Rcrntcan. WEIRTON S H E - CORPORATION 
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PAxr.' ofRixcRD 
PAL". M. DCS( VAN 
LAR( F; 'AIN-N, ETAL 
.(iCiea^AHCA '̂Es'w 
WA-aONOTON DC 202.6 L-S 

PARTY CF ^LCCa 
10.L".TN-' DO' CJ 

SLOVEX ft TCtTw-S 
.L:4 iTTHSTA^TN'*' 
WASHIVOTCN DC 20C35 US 

Rrsretaa CCS l̂.T-ISlS !>TRGY "CMP.AN'Y 
C;".'GENTRAT:CNINC 

."ARTY OF RECORD 
OA-NTEL DLTF 
AJ.U.-'ICAS FL-SLT TRA>ar ASSOC 
12C1 StWYCRKAVS-W 
'A'AiOl JC 20003 US 

Reprtaraiv A.MER.TAN 'C TRANS.T ASSOCIATICN 

PARTY OF RSCCRC 
;OHN K ciyziA-rf 
Aisr r A>T ATTrjisEY G W O A L 
133 STAT" STREETST,\TE ADMHI.DO 
.VCNTPFXâ l \T 0."63J-50OI l.'S 

Rtprara* STATE CF VERMONT 

PARTY OF RECORD 
TX>iALD W nVMEVY 
2Ju: . '.TE STREET 
LTU STATE LEG DIR 
PA A F L C O SLDG ".-.-3 FI 
HARRISBUHGPA I7ic;.113»',-S 

Revsnre t UNTTD TTLÂ 'SPCRTAT10N I.'NION 
i'U.'NSYI.VAN'jk STATE LEOELATTVK SOARI) 

PARTY OF RECORD 
FAY D DL-PLTS, GTY SI-XICTTCR 
CTYHALL 
K i .T.L'M STREET ROOM 214 
CNCNNAT! Cli 4 3302 L'S 

RjTmoiix CTY OF O'ONNATT CICO 

PARTY OF RECGRi; 
DAVTT: JYSARD 
TMACOO 
P̂ "j n o x 9WI 
300 carrkAd. •J}{s:s PIJSZA 
T0:J2X) CK4]t57.9.K>« US 

R^proDBii ."T^ix; METRO AS^ACOUNra. OF'OCT 

PARTY CF RirCRD 
GARY A f3ir..<T 
CriY CFHAY VZlACt 
'iO DO^ER a:.STIR ROAD 
RAY VZLACE 0H4<|4a us 

RH*™»I» CTY GF BAY VTLL*CF omo 

PARTY CF .RECORD 
RTCHARDS trCLMAN 
ICCIL^^W KtAHOSTY CJkRKT 
H'C SENTNTEESTJl STREET N W Jl,TT!:210 
"*AS2i2NGTON DC 20010 US 

Revrcsatr AlL.213 RAIL '.."NTONS 

HNANCE LOCKET NO 333S8 

PARTY OF RECORD 
RCBERT EDWARDS 
SASTES.S- TRANSPORT A.V0 LOGSTCS 
1109 IXSETTtVmvi 
CINC.INNATT OH 4 Jlic (,-5 

' ^ 'Tn»o. EASTER.VTRAN'SPCRTA.NDLOCOTCS 

f ARTY OF RECORD 
DANE^ R. E L U O T : 3 A5ST CENE3UL COL-N-Sil 
•..•NTTEn TRANSPCRTA-CN LT-TCN 

; 4600 DETRorr A VES-V,E 
CLEVELANT) OH 44 lor US 

PAR". ; OF RECORD 
TERRaLEIiS 
CAETJW 
PC BOX 176 
CLAVWV 25041 L-S 

r^-mtatx CENTRAL A.VALACHI* EMI>CWESME>JT 
ZC.VE CF WE^T VaciNlX 

PARTY OF RECORD 
RCRF31T ^ EVANS 
CXYCHEM 
V O BOX JO90J0 
TiMlAS, TX 7iJ«0 i;s 

f j^ r tmt . ocaD£>TAL CJJEMICA; CORPCRAHCN 

PARTY OF RECORD 
SASAJFAGNILUDIRETXR OP LA"" 
1130 DETROIT AV!>-UE 
lAKi>r0CD OH 44107 L'S 

Rcwtxiitt CITY OF '.̂ JCEWCOn OHIO 

PARTY OF RECORD 
GERALD W, FAtrrH n 
G W. FAUra ft ASWCATES, INC 
p r SOX2A01 
110 SOtmi ROYAL STRaST 
ALEXANDRA VA 22. M L-S 

PARTY OF RECORD 
CARLF-ELLER 
CEJULB AORA INC 
P O BOX 127 
4743 C0L>mrRa\D2l 
WATERLOO IN' 4479J-0127 US 

irvneou. DEKAIO) AGRA 3<C 

P.ARTY CF RZCDRD 
MICHAO-P FERRO 
VCLLENWw'M PETROTHEMKAU. INC 
11 iOC NORT^ILAKP. DR -̂ZE 
CSSC-.NNAT1 CH 43:4S (.-i 

iWaoUi: NCLLENKIUM ?ETR0aiEMi:L*i.S 3.'C F.-vjA 
QUANTUM CHEMTAL CORPORATICN 

PARr/ OF RECCRI3 
EDWARD ; r jHMAN 
'̂;fTENW3MI;y WOLF?- ft DONNELLY 

1020 STNETEF̂ nH ST NW .TTE 4«3 
WASIUNGTGN TX 200J« US 

ReT»r»eau: NT̂ V lER^ZY CETARTMHNT OF 
TRANSPORTATION 
N-EW n^S£Y TR-̂ N-MT CORPORATION 
NORTHr.-'Ĵ  VTRQINlA TRANSPCRTATICN 
CCSCMSSION.PCTOMAC A.ND 
KAPP'HANN'OCK TRA.VSPORTATICN CCMMSSrCN 
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PARTY OF RFCOR:: 
; D fTT7.:;ERAID 
LTU. OENWAL CKAIRrOUOS 
400 r. r - t n a s j u t BLVD SIE 217 
VA/.'COL^T?. WA 9l<i<5C32i4 L'̂  

Rnra ran VSTTiiV TRA.V;PCRT A ;TON L*HIO'' G E N E R A I . 
CCJvlMtiTil CF ADn.TrML.VT OC 3(6 

P \RTY OK RECORD 
STEPHEN' M FOSTAIN-E 

.^lAS-IACUaTTS CEKTRAL RAILROAD C O R ? O R A T ; O N 
CNF H'i^RAHA.M STREET 
PALWEKf.tA 01069'J$ 

Rerrescoii MASSACFT-'SFTTS CE^TXAL R A S J O A D 
C G R F C R A H O N 

0O'/ER.VCR 
K O N C A E L E K I R K FORDICE. GOVERNOR 

STATI GF' SCSSS^T! 
P OBCX !35 
JACKSON MS 392B3L-S 

.MEMH2R OF CON̂ GRESS 
.TO.VORABLE T I L L K K FOWUEIR 

US HCL"^. RrPRESENTATTVF.S 
WA.SFSNOT a v DC 2 3315 'i-'S 

PARTY OF RXORD 

GARLA.N:3 B QARRJT: a 
NC DiTT O.'- TRANSPORTATrON 
P o n n x 23201 
RA2Ja:7HNC 2761) LT 

PARTY CF RrrORD 
MJdiAEL.'GARRIQAN' 
EPaiLNCCALSINX 
*4JG WAKXENSVXLE C7K RD 
CLi:"-7-.A.\-D CH 44121 U3 

RcTinr«-,rt -If A^c:R;cA r^c 

PAR'.'f c:-" HiCCRj 
RnT'iARTJ A G A V R I 
16700 GENTRYLA.\END 104 
TTNiJnf PA:-<'' a. i-'^r? us 

P A R T T OF R3X0RD 

PFniJ< A GTJJERTSCN 
RFGiaSAL RRJ OF AMERICA 
122 C ST NW STE JiC 
WASHLVOTQN DC 20001 

^icunxua REGIONAL RAILROADS OF A M U U C A " S 

PARTY OF' RECORD 
LOUTS r G T O M I * 
BALL iANIK L I J 
1435 F STREXr NW SLTTE 215 
WASHINGTON DC 20001 L"S 

Kc:memx APL LAND TRA.W3PCRT SOIVTCES 
DfLAWART VAL'XY RAILWAY COMPA.VY INC 
HL-RON A.SD t A S r a W RAJLWA Y t.'O.MP.A.'A' INC 
R A - L A M L R I C A tNC 

S A Q ^ ' A W V A I J J - Y R A : . W A ^ COMPANY IN'C 

SIEMSER OF CONCTHESS 
HOSCIRABXJ: TOHN CLEW 
U S SP>O^TEATTN A N O A B E i . 

JOC N HIGH m u X T S-60C 
CCU.'ME'JS CH 43215.2401 L'S 

FINANCE DOCKET NO 33388 

PARTY OF PXCORE 
DOL'GIAS S OOLUEN 

sum: 2'JO 
533 FI lLawsaTRjQAD 
.v r lA'UKEL NJ 0*034 LT 

R ^ x a g PENNSy^VA.NlA SENATE TRAN'SPORTATTON 
CCiXNCTTEE 

PARTY OF RECORD 
ANDRJEW • GCLDSTHN 
MCCARTlIY, SWEENEY ET A L 
17',C FEN-NSYLVANlA AVE NW 
WASH^JOTON DC 2030$ L"S 

R<preie»l. A R C ' I E R DANTt^ M D I A W CC 
N A . T O N A I . CiRAâ ' A,Nr. I-EET3 ASSOCIATION 

PARTY OF RECORD 
;0H3J GORDON 

.NATX3.NAL UME *. STON'E CaMPA-Vr 
0, MX :2c 

FlN-;>Y0H4Si4flL'S 

K t ^ n m r NATIONAL l 3 i E ft STONE COMPANY 

J-a^MBQl OF CONGRESS 
HONQRASLE BOB Q U H A M 
UNITTO STATE SENATE 
WASHNGTON DC 0051". U3 

PARTY OF RE. i!T3 
J -DWARD D Cuw 3aiE3U3 
U A L L A N O . KHARASCn. UOSSE * QARfMCLE 
1C>4 THlRTYflRST STSIEET >fW 
WASHINC7TON TX 20007.449: US 

R*V«»«a»«: PROVffiENCE AND WORCESTER RAILROAD 
C0M3'ANY 
STEE. WAREHOUSE CO INC 
TiSB I>frER.NA'tTONAL PAPER C D M P A J ^ 

PARTY OF RECORD 
PETER Ac CREQ.'E 
TFiOMPSQN MNC FLORY 
I « 0 N STROT N V«, SUITE MO 
WASCNOTUN DC 2M36 L'S 

R x n u u i u B A Y STATE vm 1 rvjr. COMPANY 
BELVinERE « DtLAWARE RTVER RAILWAY 
BLACK RIVER ft WESTERN RAILROAD 
LAS' Pi>rN R A I L W A Y I N C 

LANCASTER NORTHERN RAILWAY 

PARTY OF RECORD 
ROBERT E CRmSLESE 
TOLEDCW-UCAS COUNTY PORT ALTHCRTY 
1 MARJTJME PLAZA SUTTE 700 
TOLEDO OH 41404 US 

acpRsCBiE TOLaxj-LUCAS COUNTY POUT ALTWORITY 
TOLEDOiUCAS COUNTY POnT AUTKDRnT 

PARTY OF RECORD 
UONALO F GRimN 
BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYTS 
400 N CAPTTOL ST NW SUITE 132 
WASHINCTIONDC :JOOI US 

PARTY OF RECORD 
.'OHN J GROCKI 
GRA tJC 
113 WEST A V O N ! lENKINTOWN STA 
.'ENKJNTC WN PA 1904<5 US 

R r p » « a u GRA I N C C R P O R A T E J 
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PA-Rr/CF RECORD 
'̂ AUC-.HN' R GROVXS 
PTTTS'ON COAL CC.V?A.VY 
PUUOX 310n 
UBA-STLN VA iU46 US 

•'*«re»tatt rrrUTCN COAL COMPA.VY 

PARTY OF RFCGRTI 
JOSiTH C L13<RIERL ."R. 
GLERRIE3U. FUWCNC. ET AL 
1331 F.<rrR£rrNw, JTHF;.<X::R 
WASHIS'GTnK DC 20004 US 

PARTY O' RECCRI; 
DA'.TD I H A I L 
CC.'.CMON'WEALTIi Cr;.%-SLT.rj.-Q A-'.SOClATES 
TO NORTH FOOT OAK BOAD Sl-TTE 130 
HX3UST0N TX "TaZA US 

H«VreieBl»: SHELL C3S.CCAI COSiPANY 

SHEU on. câ i}'A.v̂ • 

HNANCE DOCKET NO 33388 

REPRESENTATIVES 

ME?.fflEIl OF CONGRESS 
HON LEEN HAMILICN 
O-NTTH) STATES HOUSE OF 
WASK-VGTCN DC 2C J 1! US 

PARTY OF RECORD 
V:C}UE. P HARMQK5 
• Sr:DTCFIUSTTa• 
L5 TUSTREinsUrTE 500 

-VAaHINGTON DC 20330 L'S 

R*?«»oia U S DE?ARTMENT OF XVnCE 

PARTY CF RECORD 
.'AMLS W HARR3 
THE METROPCUnA-V PLA,NN!S'0 CRGANTZATION 
1 WORLD TRADJ; CENTER STE 12 tAS-T 
NTW YORK NT I004M043 US 

PARTY OF RECORD 
NICCU HARVEY 
TilE DOW CHEMICAL COMPANY 
2220 DO'W GENTia 
SCZlASZi .Ml 4M74 L'S 

RfpuJttU THEDCwaU sCCALcaMPANY 

PARTY GF RECORD 
lOHND HEJTNTR.ESQ 
REA. CRix'is ft At.'anNa.oss 
1 N STREET NW SLTTE 420 
WASJUNGTON DC 20)36 L'S 

RrvmoitM. EMPIRE STAT^ PA-ISENOER ASSOOATTON 
r JHT CRA.VGE PAPER CO'^fANY 
.STw YCRK CROS.'i HARBOR RAILROAD TERiflNAL 
CCRrcRATTUN 

WARAMi ft WtSTEP-N RAILWAY CO D/3/A MiaSOAN 
SCLTilERN .'AIRCAD 

."^HTVOFFECTRD 
R .' HENtl ELD 
P5'G 2>T:V .TRIES !NC 
OST tTQ 1 ; ACF 
P.TTSCLTlGH FA 13272 L'S 

RiMULLU PPG JNOSUTRIES INC 

PARTY CF RECORD 
wzj^ • • irrvf AN m. GENERAL o .AIRMAN 
P O bCX I .1 
KLUARJ U'4-^2S t;^ 

PARTY CF RECORD 
CHARLES S HESSE, PRESIDEJrr 
CHARLES HESSE ASSOOATES 
1270 STCNEY BaiOQK DRIVE 
CHAGRIN FAU-S0a440U •„ i 

Refnmaa- OWO STEZL BOWIRY ADVBCRY COL'NCIL 

PARTY Of RECORD 
E:RICM.HOaCY 
GOLLAT2. GRIFTIN, EWING 
213 WEST MINER STTREET 
WEST CHESTER PA 19311-0796 L'S 

ALLTGHXY ft EAS2TR.N RAILROAD NC 
HlTKLEHai STEEL TORPORATION ET Ai 
BL'fTAlU ft PrmflUKCH RAUJIOAD CS'C 
prrrsBURG ft S H A W M I T RAILROAD ES.: 

f ^ ^ . ^ ^ " ^ MOUNTAIN ft NORTIIERN UOJIQAD 

RiXHESTER ft SOUTHERN BAH-ROAD INX 
THE NEW YORK SUSQUIilANNA AND WESTSLV 
RAILWAY CORPORATTON 

PARTY OF REC RD 
/ ' HOLlANI) 
LASTERN SHORE RAILROAD INC 
P 0 80X112 
CAPECHAREHVAUaiOUS 

Repforaa EASTERN SHORE RAILROAD INC 

PARTY or RECORD 
'AMFJ E HOWARD 
90 CA.»IAL r i R l i T 
BOSTON MA (SIM US 

M?^^ri2ii-^'°*' NORTHEASTERN GOVERNORS 
MASSACHU îmS CENTRAL RAILP.C \ D CCRPORATION 

PARTY CF RECORD 
lOlL^ HOY 
POBOX 117 
GLEN BURNIE MD 21060 US 

QALTtMORE AREA TRANSIT ASSOCIATWN 

PARTY OF RECORD 
BRADFHU5T0N 
CYPRL-S AMAX COAl SALES CORP 
400 TEaiNECENTER DRIVE STE 320 
MILF0RDOH431J0US 

PARTY OF' RECORD 

SHElA MECK inrnE Cmr ATTORNEY 
CITY KMX 
J42 (INTRAL AVRNL-E 
DUNKIRK NY 140« IIJ 

R«T»«ou». CITY OF DUNKIRK NEW YORK 

PARTY OF RECORD 
ER.NE5T 3 lERARDi 
NTXON HARORAVE DEVANS D C I X E LLP 
P0Hf3X 1031 
CHS ton SQUARE 
ROCHFiTER .VY 14401-1031 US 

R«3»«««u ROCHESTER GAS AND ELECTRIC 
CORPQKATTON 

PARTY or RECORD 
WILLIAM P MCKSQN. OL 
JACKSON ft JESSUV. P C 
P O BOX 1240 
J426 NORTH WASHINCTON BLVD 
ARLINOTON VA 22210 US 

R*1»T»tau ATMASSEYCQALCOMP.\NYINcrrAL 
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PARTY OF RECORD 
JA.MES R JACOBS 
Mcoas lO'jTniiEs 
2 QUARRY : A N E 
STCN-Y RIDGE OH 41443 L'S 

RefFoeau. .'ACQRS SCL'STXIES 

GOVFRNCR 
HC.VDRABLE FOB JAMES. » 
GOVERNOR 
STATF. OF ALABAMA 
MONTGOMERY AL 3' 1 JO US 

PARTY OF RECOP.*) 
DCr.c£N C ,OHNSav C K E J A.VTTTRL'ST SECTION 
OJCO A T T Y G E N F X A L O F T C E 
:0 E HRCIAD STRUTT IST . FLOOR 
COL'.-'MBt.'S OH 4321 5 'SS 

OF RECORD 
ERIKA t .'ONES 
MA^EJL BROWN ft PLATT 
2000 PQiNSYLVANU AVE N W SUITE 45O0 
WA1KNCTX3N DC 20004 US 

RcTB^wsir BIlRLtNCrraN' NORTHERN AND SANTA FE 
RAT.WAY COMPANY 

PARTY OF RECORD 
TERRENCE D jaVES 
KELLER ft HEOOCAN 
I X l 0 JTN-W JTE 300 * 1 ; T 
WASHiNOTON DC 20001 US 

t i j j t a t n u NORTH AMERICAM '.XXnSTX SER'vTCE.S * 
r:r/-^'ON OF MARS INCORfORATToJ 

PARTY OF RKCORD 
F R A . \ K N XRGEXIEN 
THE CLK RT.'EP R A I L R C A D INC 
P 0 Box 460 
SLT-CIERSVILE WV24431 L'S 

J^rrirvaa. THE ELK RIVER RAILROAD 

VA3.T/ GF RECORD 
i"RIT7 R KAHN 
I : x ^̂ FW YORK AVENU-E N W S'UTTE 730 WEST 

•A AaCN'OTON DC 20005-3914 US 

'-Jr^naaax MARTIN MARIETTA MATER.' ^I4 INC 
.SJO^CH IN'C 

PARTY G? RECORD 
'iuM^: KALIiH 
SlGARrnY. SWV.'ENEY ft ilARK^WAY 
:"5C i-EN-N-^ri-VANIA AVE NW 
W, vSJC.'OTON DC 20006^ V2 US 

Rci io tx t i THE TOWN CF HA ̂ MARKET 

MEWap^t OF CCNGRESS 
i!CNMAXCYKAPTUR 
U S HCu'SE OF REITI£SENTATTVES 
WASFCNGT-CN DC 1051! L'S 

PAR T Y C RECORD 
LARRY u KAR.NE5 
rRA.NSPOR TATTON B L U D I N O 
PO Box l,-iO;o 
«23 WF5T OTTAWA 
LA.VSIN'QMI4i9C9L'S 

Rttanoiu: MXinOAN DFPARTMIXT OF TRANSP 

PARTY OF RECORD 
RICHARD F K£RTH TRANS ,MGR 
CHA.'.<PrON INTEBNATL CORP 
ICI ^IGKISflRIDCE DRIVE 
HA.'.2LTCN Oil 4J02O«)Ol US 

HNAh'CE DOCKET NO. 33388 

PAT.TY OF RECORD 
DAVODKa^-O 
8 £ A U F C R T A N D MOREaEAD RR CO 
POBOX2J201 
RALEIGH NC 2761 |.J2fll L'S 

PARTY OF RZCQJlD 
L P K a f C f f i 
OE>JERAL QIAIRPERSCN UTU 
i45 CAMPBFiL AVE S'* STE 207 
ROANOKE VA14011 L*S 

f ^ f o a a . LTflTED TRANSfORTATION L"NTON GENDlAL 
CO.MMITTE GF' ADJU'STMENT N * W < 

PARTY OF RECORD 
MDTCHELL M .KRAUS CENEJlAl COUNSE. 
TRANSPORTATION COMMLTflCAllONS tNTTRXATIONAL 
UNION 
3 RESEARCH PACE 
RCaCVXLE MD lOUC US 

R^I^o-BE TRANS3>ORTATT0N COMML'N'^TXINS 
INTJ3LNATK)NAL U>03N 

PARTY o r RECORD 
HON DENNIS J K U d N X H 
UNITED STATES HQ'v'SE REFRESEKTATTVES 
WASKNCTCN DC 20313 L'S 

R«^weofc CITTZfiSS \ OTO C0HORLS5IDNAL DISTRICT 
OFQJ.TO 

PARTY CF BPrrmp 
PAUL H LAMBOLEY 
OPPENHEIMER WQUT * DQNNEUY 
lOM 17TH STREET, N.W, SUITE 400 
WASHINGTON DC JOOJS US 

R«T«*a»* RESOURCES WABEHOtfSINO ft 
C0N"SOUaADEI3 SERVTC^ INC 
T K A N S P G R T A T I D N I N T D L M E D I A W E S ASSOCIATION 

MEMBER O;-' CONGRESS 
HON. STEVE UTOURETTE 
U S HOUSE OF REnUEaENTATIVES 
WASH1NCTUNDC2C513 U3 

PARTY OF KSXSO 
: PATRICX LAT7 
HEAVY LIFT CARGO SYTIEM 
POBOXJi.;: 

INDIANAPOL.lLW441il.04Jl US 

R«I»wal»: HEAVY LIFT CARGO SY^TEXS 

PARTY Of RECORD 
JOHN K LEARY. GINERAL MANAGER 
SOUTHEASTERN PENNSYLVANIA TRANISPORTATIUN 
AUTHORrTY 
1214 MARKET STRETT y n i r»X»R 
PHILADELPHIA PA 19107.37*) US 

i ^ f ^ m x s . SOUTHEASTERN PENNSYLVANIA 
TRA.NEPORTATION AUTMORITY 

PARTY OF RECORD 
SHERRl LEHMAN DIRECTDR OF C0NCRO3I0NAL 
AFFAIRS 
cor N REHNERS ASSOC 
1 ^ . PA AVNW 

WASHDC2aQ06.3iO5US 

l l*I«««£i CORN KErWEM A3SOClATa2N INC 

ADMINISTRATIVE LAW JUDGE 
J'.JDOE lACQH LEVDmiAL. OFTICE OF HEARINGS 
FEDERAL ENERGY REGULATORY COMMBSIQN 
M l - 1ST ST.NE. STE 1 IF 
WASHINOTONDC 2042ii US 
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MEWSER CF CONCRF.SS 
HC.SfCRABLF a-ILL:\.M C I-TO. 'SK: 

.s iiCL'Sr. CF . 'UTKLSENTATTVSS 
WASiCN'CTGN DC ; 5 US 

PAR"' Cf RECORD 

"KCMAS ; :-T*':LER 
CPFINHEMER WCU7 ft IXN-VFLLY 
. tc S STETSON AVE trTK J LOCR 
CHICAGO E. S(j4C I US 

Rr^rrwaa. ' r .X VALLEY ft 'A'F.STERN LTD 
iL^iCJS CENTRAL RAILROAD CC:MPA.S'Y C3CCACC 
CENTRAL A pACU'n: 
RAILROAD CCMI'A.V-I' A^V GUAR RINTS RAHRGAD 
rCMPA-VY 

:•*; CCRMAN PARTES 
' - l ; CCSJkiAN RATJICA'^ C0MPAF3ES 
SAL-T STE MARIE HRIDOF CCJ.1PA.VY 
TX^.N'yrAR A.S'D SLiSEMI-R A.VLi LAKF. ESU 
RA:L. ' ;OAD CCMPA.SY 

TRAN-STAR IŜ C 
ELGIN ;CUrT A;.-D . ' U S T L R N . V J L R O A D COMPANY 
WTSCC.VSN CE>TaAl LTD 
WSCr„S-SIN Ct-VTRAL TRAN-SPCRTATICN CCRPCRAraV 

PARTY CP sr̂ '̂ Pr 
i"DWA.Ra LLOYD 
ALTOEAS EV^TRCNMINTAL LAW CLINIC 
. ! WASHINGTON STRETl 
.VE%VASXNJ 07:02 -js 

hrrxDcux T^I-STATT: T U , N S P C R T A T : O N CAMPAIGN 

PARTY CF aiXORD 
C MTCiiAEL lOFTUS 
SI.CV& ft L c r r j s 
1221 SEVENTEENTH STRETr.NW 
WASJCNOTCN OC 2X36 US 

f j r m a a . CTNTZJIXR HNERCY CORPORATTCN 
LAS. CFCCAOCINTUA.NA-HA.MMGN-DINT2IANA l̂ARY 

•-NDlA-NA TKF ''CL'R CTY CavSORTT .̂-M 
EAST aaL*oC >dANA.iiAMMCNTl BSTJUNA-GARY 
N^IAIiA.wiSTS^'G 
POTOMAC rlECTRX PCW531 COMPANY 
THE DLTROrr ETISCM COMPANY 

PARTY CF RECCRD 
CENS13 C LYONS 
ARNOLD ft PORTER 
3̂3 ;2TH STREET S-Af 

•*ASiCNGIT)N- DC 20004-1202 US 

S^prewra CSX CCR?ORAr.ON 
CSX T^U-VSPCRTATICN > X 
CSX-NS 

."ART'I ' CF RECORD 
GORDaVF MACDCL^OALL 
,015 CCNNTLTX'UT AVE.VWSLTTE 4;o 
WASiCN'CntW DC L'S 

Rcrmrwi ICSEPH C SZ-AiJO 

MF'MT.FR r.F CONGRESS 
liO.N'CRAilLE CCN'NTE- MACX 
'."NTT^E STATES SfNATt 
WAiiaNGTON DC !C: IW904 

P̂ 'vRTY OF RECORD 
'ATLLIX'.t 0 MAi-O.NTi-
ifGHSAW, .MAHGKEY ft CLARXF 

1033 SE'/tNTEESTH STRHTT N"*' SUITE 213 
WASiCN'CTGK CC 2X36 'JS 

PAJtTYCF HECORi; 
RCK MARQI . 'ARDT 

L.OCAL •v.'MCN ISiC LT.5WA 

fTNAN'CE DOCKET NO 33381 

PARTY CF RECORD 
ROHFRTEMARrN-EZ 
VA SrCRETAAY Cr TTlANSFT 
? O SOX '.473 
RICHMOND V A 11211 L-S 

R^wooui COMMONWEALTH CF "/3lGtN"«\ 

PARTY CF RECORD 
.'OHN X MAiER. Z 

TXJNElAN.CLEARY.'VOCDjiAASER 
; 100 .NEW YORK A>.T NW SUTE 7«3 
WASTCNOTCN DC 20XJ-35>4 L-S " 

^<'T<raaa ACME STEEL CCMfAh^ 
AK STEEL CCirCHATTCN 
CAKOILL LVCORPCRATED 
ERIE-NTAGARA R A I L STTERJN'G CC.MMrrrEE 

^ ^ f S y i ? , ^ , ^ ^ ^'^^'^-^•^ ̂ •C'̂ '̂ TRIES DSC 
•cs£?H swmi ft so.vfs •̂c 
NUGARA MOHAWK POWER CCRPCRATTCN 

PARri" OF RECORD 
DAVID J MATTY 
CT- /Of ROCKY I U V E S 
21312 H t t l i v ' O ROAD 
ROCKY RIVER CH 44116-3191 US 

R 4 T « « t t Cr r r CP ROCKY R T O l OHIO 

PARTY OF' RFrCRD 
G E O R C O J W M A Y O J K 

HOGAN ft KARTiON 
355 THIRTEENTB STREET NW 
'.VASFCNCrON DC 20004-1161 L'S 

" ^ ^ T ^ . C>^*^5ANPAC2rC RAILWAY COMPANY 
DE^WARE A20 HLT3S0N RAX W A Y CCMPA.VY INC 
.SOC LINE CORP 

ST LAWERENCi- ft HL-OSQN RAILWAY COMPANY 
UMITED 

PARTY OFF RECORD 
MICFJAELF. J^CaRIDE 
LEBOELT U M B CRfEKE * MACRAE, L L P 
I r 3 CONNECTICUT A VE N W, STB 1200 
WASHmOTON DC 20009 US 

R W « « i : AMSUCANELECTRXPOwni 
ATLANTIC CTY ELECTRIC COMPANY 
DE-.MARVA POWER ft LIcaTT CCJ^IPANY 
FERTILPia IN"SITLTE 
SCMF3LSET HAILAOiAD CCRP 
TJ.f 0HU3 VALLEY COAL COMPANY 

PARTY c r RECORD 
EDWARD C MCCARTHY 
JiLA-ND STEEL MU7TR1ES INC 
3C WEST MONROE STREET 
C!!XACK)lS0«i3 L'S 

PARTY OF RECCRD 
CIIRISTC '̂HER C MCCRACKEN 
'..T.VfER ft aERNK LLP 
1 300 FAST NINTH STVEET SI.TTE 900 
CLEV"VJANT) Oil *4l 14 L'S 

V j ^ m a u : A5JITA CFIEMICAL J I C 

P A R T Y CF 'tEcoRD 
THOMAi . M C F A R L A N D .-R 
MCf ARiAND ft HERMAN 
20 NORTH WACJCER DRIVE, SUTTE IJ30 
ClCr^COn. 60606-3101 US 

Rrppcxou- KCKOMO DRAIN C O INC 



OS 2: FRI M:22 F.\.\ 2o: STB ?.014 

PARTY or RECORD 
;A.MLS F MCCRAi 

CC.WMCN-.V'LALT^I CF MASS EXEC OFKCS CF TIUS-S" 
ft CCN'ST • 
: 3 PARK PIAZA R OCM !:-0 
ECSTCN MA 0:1; iS- 3 M 9 L'S 

Reirarw CCM).{CN''AEALTH OF .MASSACHL-SETTS 
EXECnVE CmCE CĴ  TRA.SSPCRTATTCN AND 
CGNSIRL'CrCN' 

PARTY or SECCRD 
FRANCIS G .MCXZNNA 
ANDERSON ft PEN:;LETCN 
.700 K. ST NW SLTTH ; ;C7 
WASICNGTON DC 23006 L'S 

V.T.ST vaiGINU STATE RAIL ALTTiCRTTY 

PARTY CF RECORD 
COLETTA MCNAMEE SR 
CLT3ELL IMPROVEMENT >rc 
II300 FRANKLINBISIX 104 
CLEVELAND OH 441;: U5 

RfT»««tt CJDflL IMPRDVIMPNr :SC 

.MEMBER OF CONGJIESS 
HDNCRASU M2EHAEL MC>'ULTY 
U S HCL"SE CF REPRESENTATIVES 
••VASHINCtCNDC 23!'.i.32:i L'S 

PARTY C RECORD 
H DOUaiAi MEKIFF 
£3 'WEST ERCAD ST STE IOI 
ROCHESTER NY 14414.̂ 310 L"S 

Rn»*«na. GENESEE TRAN-SPCRTATXN CCL-NCL 

MEMBER OF CONGRESS 
HONORABLE HARBARA A MIKT7LSKI 
USTTED STATES SENATE 
WASFUNGTOS- DC 2C) 13 L'S 

PARTY OF RFXORD 
CLINTON J MILLER. 3. CENTRAL CCL-VSEL 
•u'vnzD TRAN-SPCRTATION L'NICN 

1460C DETHCIT A ' / ^ \ t 
0LEVE1A.N0 CH 44107-42;o U3 

PARTY OF RECORD 
G PAL'L MCATES 

sxLtY A Au^ry 
'."^ VrS. STREETN'*' 
•A'ASFi3JGTCN i X 230a L'S 

Kcvn-Knu MCAtEi SSIJtY ft AL-STIN 

PARTY OF RECORD 
C V MCSTN' 
BRCnaiRHDOI) CF LOCCMOnVE ENGINEERS 
13 70 ONTARIO STREET 
CLEVJ-LA.VD OH 441; ii.-s 

ifrpnxc^ BRCTHERHOCD CF '.aXCMCHTVE 
EN'GML'̂ S 

FINANCE DOCKET NO 33358 

PARrrCFRlXORD 
JURL MORELL 
BALL lAMK LLP 
1433 F STRIET .VW SUITE 2L,' 
WASKNUrON DC 20003 'US 

R«T't»eBa ANN ARBOR RAILROAD 
CHICAGO RAI LaOt LLC 
CCNNTcnCLT SOUTHERN RAILROAD y c 
GEORGIA WOCCLANDS RAILRQAE LLC 
^^DLOIA ft OHIO RAU WAY CCMPA.VY 
INDIANA SOUTHERN RAU-RCAD X C 
MAFJLTACrUR£RS JUNCTION R A 1 ' * A Y • ' -
N-Ew jNGiAVD CENTRAL RAILROAD-NC " 
N-EWBL-RGH ft SOLTM SHORE RAILROAD LTD 
.NORTHERN OHIO A WUTEJiN RAILWAV • • C 
PrnsUL'RCJH INDL-STRIAL RAiRCAD INC " 

PARTY CFarcCRD 
lANMLTR 
BL'NCE CCR.-'CRATXJN 
P OBCX 2130(1 
STLaL'3MC63l4v .'S 

flnirewa: BUNCE C0RI>ORAT:0N 

PARTY CF RECORD 
W S - U A M A MULUNS 
TRCL-TMAN SANDERS LLP 

1300 I STREET NW SUTTE 500 EAST 
WASHINCTONDC2000J.3314 'US 

RcWMeate NEW YORK STATE ELECTRIC ft GAS 
PARTY OF RECORD 

^ H N R NADOLVY. VICE PSESSENT k GESTJLH. 

COUNSEL 
BOSTON ft MAINE CORPORATIDN 
RON HORSE PARK 
NO DSiERlCA MA 01162 US 

Renweat* BOSTON AND MAINE CCRPORATON 
MAINE CENTRAL RAILROAD COMPANY 
SPRiNcnEixi TESMINA: R A I ' ^ A Y COMPANY 

PARPC OP RECORD 
SJNASCA 
STATE LEGOLATTVE DIRECTOR UTU 
55 FULLER ROAD STI2C3 
ALBANY NY 12205 US 

?ARTY OP RECORD 
GERALD P NORTON 
FIARKIN'S CL-NNTNCilAM 
1300 19THSTNWSLTTT SOO 
WASHINGTON DC 20034 US 

PARri* err RECORD 
SANDRA L NT.-NN 
i"ROST ft JACOBS LIJ" 
201 EAST n m i STRT^r 
C5JCINNATI OH 45202 'JS 

R47»»»™u SOimiWEST OHIO REOCNAL TRANSIT 

ALTHCRITY 

PARTY OF RECORD 
PETER 0 NYCE, JR. 
'J S DEPARTMENT CF THE ARMY 
901 NORTH STUART STREET 
ARLJNCTON VA 22J03 US 
Rrjnnemr U. S DEPARTMENT OF niE ARJ^ 



aS-^2 97 FRI 14:24 V.W 202 927 GIO: STB 

PARTY OF RFrORT 
KFTTH 0 O'ERIEN 
P.FA. CROSS ANT3 A'.'CfHN'CLCSS 
HI3 N ?TSIEET S-W', STI420 
' * A i H DC 20036 L'S 

^^i™ai« ofDo RAIL DEVELOPMENT COMXC^ON 
PLTlLIC LTTLJTIES CCMMaSICN OF OHID 
R E ^ L A N D Cl'OO IN'C 

PARr/ OF RECORD 
IJOCON>ELI. 
OFN-ERAL OlAlRPJ-RSCN 'uTJ 
•ilOLANrASTERAVESTES 
HAVERKORD PA 1 'JS 

R^TTOOi. L7,TT=3 TRAVSPCRTATICN L-NTDN GENERAL 
COMMITTEE C F A D . ' L ' S T M I J ^ T GC-TTJ 

."ARTY OF RECCRD 
CHRISTOPHER C OllARA 
HR. -JCFTLD BL-RCHETTE ft RTTS PC 
a T c ^ ^ ? ^ --EFFiaSCLV ST VA' EIGHTH FLOOR 
W.ASH2S'0TON DC 20007 L'S 

RriJKjtcii STFU, DYNA.\CCS 2S'C 

PARTY or RECORD 
THOMAS M OLFARY 
0HK3 RAIL DEVELOPSiEST COMMSSICN 
50 W HROAD STRETT . . T H FLOOR 

C0LL7.<BUS OH 43213 L'S 

arpttfcstt. OHIO RAIL UEVELCPMENTCOMMISION 

PARTY OF RECORD 
JOHN L OBERDQRTDl 
PATTON BOOGS LL? 
25'OMSTS'W 

WASiUNCrCN DC 20037.1301 L'S 

Rcrretau COMMON-WTALTHCFII^-Sr^VANTA 
00 VERN'CR THCMAS J RIDGE 
PES-N-SYLVASTA CEPARTT^ENT Cf TRAS-SPCRTATION 

PARTY OF RECORD 
BYSONIi OLSfN' 
FEUiALER LARSON FENT^CN ft VOGT PA 
601 SECONTI AVENL-E SC'uTH 4200 ITIST SANK PLACE 
MiN'NFAPCLa MN 354 02 ̂ 302 L'S 

Rc:«T«oii EASTMAN K ODAK C CMl'AKY 

PARTY OF RECORD 
L ;OHN OSBORN 
SOFJND.'SCHEM NATH ft ROSENTHAL 
ua i K STRirr S-W JTE HOC 
W A £ H D C 2 0 O 0 5 US 

R'T>««.<t CANADLOJ NAr.CNAL RAILWAY COMPANY 
GRANT) IRL'N-K '.I'tSTERS' RAILROAD NCCaPORATED 

PARTY OF RECORD 
*TLL2AM I . nSTEEN 
ASSOtTATE OEN-FRAL COUNSEL T V A 
400 WEST St.-MMIT ICLL DRr/E 
KNOXVILLF IN 37903 US 

Rcjjnacaij TF'N'NESSiE VALLEY AUTHORITY 

FART^' o r RECORD 
MCNTY L PARKER 
CMC STEIX QROLT 
PC Bf)X 911 
Si-GUTN TX 7J114 UJ 

RcTn-jcuLs CMC STIlL GROUP 
CO.M).CtRCL^L .METALS C O M P A V Y 

FlNA^VCE uOCKET .\0 3338g 

COVERNOR 

HONORAflU PA'JL L PATTCN' 
GOVEIINCR 
TOO CAmCL AVEN-UE, .TE )0C 
F'RAN'KFORTKY4O60l US 

PARTY OF RECORD 
WHENCE PEPPER IR 

GR'„'CC:0PE7PER • '••FASTLANDBAV 
VTNElAN'D O i l « US 

p'S^^oSSs^^^^'^'^™ 
PARTY OF RF^ORD 

F RPICKZLL 
CEN-ERAL C l i A a m s O N UTU 
<797 N0RT>iHr0HSTSTElM 
WCRTHINGTON OH 4 MI5 US 

^ ' ^ Y ^ ^ : ^ ^ ° " = ^ ^'^•^•^ 

PARTY OP RECORD 
PATRICK R PLL-MMIR 
CL-ERRIESI EDMOND A O A Y M A . ' , ' PC 
l J3 IF . r rNW • » ~ ' n . 

WASFiDC200O4US 

« f T » ^ ; ^ t INTERNATTONAL ASSOCATION OF 
MAaCNTSTS AND AERCSPACE W Q R J ; £ M 

L-NTTED RAILWAY SL-PERVSORS A S S O C I A T O N 

PARTY CF RECORD 
A.NDREWRpLL'MP 
ZUCKERT StOUTT. RASEN-BERGZJ 
9 " l 'n!STRJ5TNWSTE6a) 
WASHINCTON DC 20006-3939 L'S 

PARTY OF RECORJD 
JOSEPH R. POMPONIO 
F T D E R A L RAZLRQAD ADMIN 

400 7THSTSWSUC-JO 
WASICNOTON DC 2039O US 

R'P'arittj: FEDERAL R A I U O A D ADMOflST. 

MEMBER OF CQN-CRESa 
HDNORAOLE ROU P O R T M A N 
U S iiOUTX OF Rfa-RESENTATTVES 
1044 MONTGOMERY ROAD ROOM 540 
CINC2VNATI Oil 43236 US ' 

PARTY OF RECORD 
TARRY R. PRLT3EN 
TRANS COMM INTL UNION 
3 RF.S£ARCJi PLACE 
ROCKVILLE IDIJO US 

MEMBER OF CONGRESS 
H0N0RAi3LE OEaORAH PRYCE 
U S HOUSE OF REPRESENTATIVES 
300 SOUTH FRONT STRF,ET, RCX3M 1130 
COLL'MBt;SOH413lj L'S 

PARTY OF RECORD 

NAIL MINING ASSOCIATION 
: 130 SEVENTEENTH ST NW 
WASH DC 20036 US 

R-Wticnlr NATIONAL MININOAiSOClATTCN 
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PARTY OF RFxinRD 

GES-ERAL aiAlPJ»ERSCN LTJ 
3AY N4EAD0WS WAY STE 109 

;ACXSCN\ILLE n . 122̂ 6 L-S 

HNANCE DOCKET NO. 33388 

«^^UNTTED TTANSPQRTATTCN L'NICN GINEXAL 

CMrrm. CF AL /JSTĴ EST ate cav 

MEMEES CF CaVGRESS 
l-iON RAIJ^i REGl,lA 
L' 5 HOL-SE CF REPXEiENTATT.TIS 
•A'ASFii>;GTCs' PC 2c:: • L'S 

CCVEXNOK 
HCNOSA.'ilJ^: THOMAS 1 RTXit 
CXDVUR^OP, COM-VCS-WEALTH OF PSN'N'SYL'/ANU 
i;,'MAIN'CAPnOLS'-':L0iNG 
iiARRlSB'JRG PA 17:;: L'S 

."ARTY a- R.̂ :CORD 
ARVID E ROACH 2 
COVINGTON ft aL-SL^JG 
POEOX 7566 
1201 PEKN'SYLVANiA AVE N W 
W A S I S N O T C N DC 2D044.7366 L'S 

f U n i j u i u UNIaVPACIFTC C Q R ; 
•J3JI0N P A C T X RAILRCAD COMPANY 

VIEMBER OF CONGRESS 
HON CHARLES RCQB 
UNTIED STATES SENATE 
WASHINGTON DC 2 C310 L'S 

PARTY OF REC0RI3 
JAMES F ROBERT:; 

2: c E L OMHARD STSET: 
BALTTM0Ri-Mn2;2J2lIS 

Ro™«atr C^OALARSEiNTERNATTCNAL TRADING 

PARTY or RECORD 
JOHN M SCfllNSOS' 
9616 OLD iTilN'C RDAD 
KENSINGTON h<D 2049 V3124 L'S 

l«TTtMli nriNGilAW RAH-'UiAD COMPANY 
iiiN-Qjs wE.TTaw RAILROAD COMPANY 

PARTY OP RECORD 
J I RODGERS 
G E N I S A L CIIAIRMAV UTU 
480 GSCEOLAAVEN-UE 
.'ACKSCNVL^f n . Ji230 US 

yrjnaaiT. L^T^ED TRANSPORTArJ3N L-NlON CO- • 13 

PARTY CF RECORD 
.'TJWARD ; KCDRIOLTZ 
POHOX29S 
67 M A I N ST 

CLNTFJ^aRoOK CT 064r,5 L'S 

i ^ T f s ^ a . HOU^TONIC RAILROAD CO INC 

PARTY OF RECORD 
DA' .TD Rf.LOFF 
G-<:;LDSTLLV A ROLOFT 
•-•It S-o-PERIop. A \ X S l - EAST SLTTE i44C 
CLEvtLA.NOCH 44114 'JS 

Rrrraaui I -OCAI . ;9'.3 INTrRNAnoNAL 
-G.SGSHOREMIN'S Ltr.GN 

PARTY OF RECORD 

JOHN JAY ROSACKER 
KS DEyroFTRANSr 
: iTS£4TH ST L"SD FLOOR 
TOPEXA KS 666C3 L'S 

P.TTtxan JUKSAS D£?ART).ENT OF 
TRANSPCRTATICN 

PARTY CF RECORD 
CHARLES M. ROSfN-BERClR 
CSX TRANSPORTATION 
300 WATER STREET 
}/ CKSD.NVS.'r., 32232 'JS 

PARTY OF RECiJRD 
CHRISTINE H ROSSO 

ASSETANT A1TCR.NEY GENERAL 
iaOWRANDOLPi m 3 T H FLOOR 
C.'CCACOlLSObCI L'S 

R'pruiUj: STATE. OF Z-L?JCB 

.'.tEMHEP. GF CaSGRESS 
HON WILUAM V ROTH fll 
ITS SENATE 

WASHINGTON DC 205 IfrOOOl US 

Mi2v!BER OF CONGRESS 

HONORAL'I;' BOHB Y L RUSH 
U S H O I "E OF RE?B£S£N lATTVES 
WASJCN. . 3 N D C 2 0 : i i - W 7 u 3 

P A R T Y OF RECORD 
TIIOMAS R RYL^MAN PRESCENT 
INXUAN C-REEK RAtLROAO COMPANY 
3SW5W 600 NORTH 
ANDERSON IN 4601] -js 

INDIAN CRFBC RAILROAD COMPANY 

MEMBER OF CONGRESS 
FIDNORAflLE RJCK S A N T Q R U M 
' ••nZD STATES SQUTE 
V ASHINOTaNDC2D510.JM4Us 

PART-Y OF RECORD 
RK SARGENT 

GENERAL aiAIRPERSON LTU 
1319 CHESTNUT STILPIT 
KF>;r VA WV135J0 'JS 

c*^?7^ ; !?J^«^^! !^ TR^T.-STJUTATTGN UNION GES-ERAL 
COFJMrriEE OF ,\ruuy.7.JENT CSXT -C4U3 N O R n T ^ ^ 

MEMBER OF CONGRESS 
HONORABLE THOMAS C SAWYER 
POBOX 1443 

SOUTH BEND IN 46424-1463 L'S 

MFMBER OF CONGRESS 
H CKORABLE THOMAS C. SAWYER 
U S HOUSE OF P.£PR£SENTATrVES 
WASHINCTON, DC 204U L'S 

PARTY OF RECORD 
SCOTT M S A Y L C R 
NORTH CAROLINA RAILROAD CO 
3200 AT-^VT-C A V STE I JO 
RAUECH NC27SC ' US 

PARTY OF RECORD 
G CRAJO SCHELTER 
PIDC 

150O MARiCET STREET 
PHILADELPHIA PA 19IC2 US 

HIHADEUTOA iND'jsTRiAL DEVELOPME>;T 
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PART I' OF RECORD 
f REDEUCK H SaiRAVCK 
PO BO:i rn 
DON-ERDL' 1 » 0 ) US 

RrpT^osa- nilAWARE DEPARTMENT CF 
TT'iANSPC.lTATTCN 

PARTY CF :i£ccr.o 
RA.S''A'iL.ni L rXGER 
MClULE COCK ft 'A'LLCH PC 
323 .N MESmiAV STRTIT STE 1 IK 
^.T;LA.VA?CI.:S :s 16234 U3 

Rfpmcoa CTY OF !NDL\.NAPCLI3 INITLA.NA 

PARTY OF RECORD 
DLOfE SFrT2 
CENTRAL HLTaON OAS ft ELECTRIC ^ JRP 
2U SC'UTH A VENT/T 

PouagcrErsiE SY :26ai L'S 
R*pre»enir CENTRAL KLTJSCN OAS « ELECTRIC 
CORKlRArXW 

PARTY GF RFXflRD 
DENTSi; L ZZJHA CITY ATTORNEY 
C.TY CF flAMMOND 
3»2:CA:.UMETAV 
KAMMCNT3 !N 44330 L'S 

R*pre«» CITY OF HAMMCNT) :SL'J<SA 

PARTY CF RECORD 
ANTHONY P SEMAS'CIK 
147 X(ADSCN AVEXL-E 
NEW YORK NY 10017.3706 L'S 

f ^ f r a a u METROPOLITAN TRAF.-SPCRTATXN 
AUrHCR.TY 

PAR;T':F RTCCRD 
R O O I R A SEfii^ 
I N D L ^ H A R H G R BELT RR 
173 WF.ST JACKSCN BOLXEVARD 31 TIE 1460 
CHICAGO fL «v: - i US 

'•'R 'lil ;.T R A U J I Q A D i^rfnmna INDIANA 
CUMFAVY 

PARTY CF RF.t.,jiD 
JAMES E SFCyiiESD 
r j ^ O L A ii. SAGINAW BAY 
P0KE1C3JC 
0W0S5O Ml 4«i47H:?«.3 US 

RTTWCEII n,'sccLA*SAaiNAw:uy;A3WAY 
CLMFANV 5, C 

PA'ITT OF RFCORD 
M'VRK K SIDMAN 
WONTJi. ilRC^AKY, SiT-MAV 
n.'isEw YCRKAVEN-WSIEJOO 
WASFCNCTON DC 213003 L'S 

f . t v a c m CFNTRAL RAILROAO COMPANY OF I N H I A N A 
CENTRAL R A ^ Q A 1 ? C 0 M P A N Y OF INDL04APQLD 
SXW YCRK ft /TtANTIC RAILWAY 

PARTY CT RECORD 
PFCJj' G SIDO 
W O N CAMP CQRTOPAr.ON 
I t a i VALl.f:YROAD 
WAYNE .NJO.'470 U ' 

FINANCE DOCKET .S'O 33383 

ALFXA-NDRJA VA2i- T'.•$ 

PARTY CF RECORD 
PATRICK B sojMcae 
NC D£?T OF TRANSPT 
; S 'ATUMlN'OTCN STR-iTT ROOM 357 
''ALFXiHNC274II US 

I^Prasn NOR-m CAROLINA DEjARTMErt CF 
•^^-^NSISGRTA 1 luN 

PARTY OF RECORD 
V.TLLLAM C S3TEL 
OFPEN-HEIMER WOLFT ft DO.S^xliY 
j ^ ^ ^ r a O N A V E TMO PR-JDENTIAL PLAiA45'« 

UCCAGQn.40601 LV 

•^PfewBir UtSSEMES ft 'AJCE ERi£ RR Co 

^ V s S ^ - c ' ' ^ FAS-t:iN RAiWAY COMPANY 

P, RTY n; RECORD 

RICHARD QSUTTERY 
AMTRAK 
60 MAMACHUSrrn AVF>JL,T N F 

w.-̂ ijrciu>jDC 2ocxa us 
PARTY or RECORD 

^̂ 'H-LiAM L SLOVER 
sixjv:^ ft Lorrus 
1224 SgVENTEPmiSTRirrNW 
wASH^•T^aN DC MO36.3OCJ US 

R^rt^ar STATE OF NEW YORK DEPARTMENT CP 
TRANSPORTAHON 

PARTY or RECORD 
GARRET QSMTIH 
MCB<1 02. CORPORA HON 
12L3 CALLOV75 RD RM lAW) 
FAIRFAX V/ 22X117.0001 L , 

Kcvnatstc MOaiL OIL CORPOHATTON 

MEMBER OF CONGRESS 
HCN ROBERT FSM3T7I 

3 HOUSE OF aEPRESENTA-'̂ '-
WASJ-INGTON DC jnsi 5 US 

PARTY OF RECORD 
PALX SAXflJEL SMTIU 
U S DEPT Of TRAhJSP 
400 TTH ST sw. ROOM 4101 cm 
WASHlNcnON DC 20390 -Jh 

R'Traaa* U S DKrARTMPNT OF TSANSPOHTArxJN 

PARTY OF Rf.coRD 
MiFCi; SPAFCS 
FINA OIL ft CIDJCCAL Co 
P0 80XII3C 
DALiA5 rX7J22j US 

RA»a«Ba: ftNA on. AND CHanCAL COMPANY 

MFMIiER OF CONGRESS 
HON ARiEN SPECTER 
'UNITED STATTJ3 SEKATi; 
WASHINOTON nr 20310-1102 US 

RJTsttaU L'NION CAMP COHPORATIDN 

PARTY OF RECURO 
KIC IN-tTH F. SIECE. 
AMFRTAN TRL-CKING ASSOC 
2200 MILL RCAD 
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C;iAKLLS A STTUL-NX 
ii;'.?KIN"S A S ; T T S I 
U* SIXTEENTH STREET K * 
•* ASKNGTON DC 23006 US 

fJ-:*TKaLi C.avo.{LTniRAa.D.-VE:0NP,En:ONA! 
TRANSFT ALT7J3aiTY.NGR:i5AST 
niIN-C3 REGIONAL CO.MWLTEA RR CORT aB,A MLTKf 
F',-;TRILA ?O*'ER ALIGHT COMPANY 
ST * YCRK CTY ECONOMIC DEVaCPMFNT 

CC.=l.'XTRATiaN 

:-2LAr.r_^CA Hr.T LINE RAlLRCiAD CG.MP.V,ST 

F.*JiTY OF RECORD 
.'•!A.Rr GAHHILLLE STRAQ'-T 
3.'3 TWELT31 STREETN-W 
WASJCOTCN .'X; 20004-12:1 '̂ -s 

3.{r.£EER OF CONCRKiS 
HON LC'JS L STOKER 
'/S HC.'SE CF REPRI-.'JENTATrVES 
WASKNGTaV DC 22513 ITS 

PAf.TY CF RE'vCRD 
ELLEN S .̂ TCMMES. USECTOK T*M ZTVXOS 
AGRL.-v'LTL'RALMAXxa'TINC .SEUVT̂ L "SDA 
r Z SC>. 9645t 
WASHrSTTXN DC 2£lC»-*4 56 Ŝ 

Aew»M. U i DEPARTMENT 0? AGRIC'LTL'SE 

PARTY CTF RECORD 
SCOTT N .TONE 
FATTON BOGCS • _ I 4 ' 
23iC M STREET N^.' TtH FLOOR 
WAiHINcrrONDC 20037.; J4< US 

NEMUER C C0NGRES5 
HCNOKAELE TED STHICKlAND 
U 3 :n:;uS£ CF REPRJXE2.TA* -̂ c 
WASHMCTCNDC 2031) L'S 

PARr:' CF RECCRD 
DOSTRI-NKJR 
UJN13UL CHAiaP£RSaN UTU 
IwKILBCL'R.SE.TrXErT 
EF:^VJEa-(4^ll! US 

•R/rruju, -shrnn TRA»CPORTAT:ON UNION GENEHAT 
CO.MMTTTEE OF ADIL-STMENT 0 O « 7 

PAP-Y Of RFJlJRI, 
JA-VIF̂S F S'JTLIVAN 
LT L J T CF TRAVSPGRTATTON 
P0 13GX )i7j4« 
NtWt.'CT CN CT 0(5! 3 US 

I^ew^wi cnN-NFXTTCUTDEPARaMENrcr 
TRANSPr RTAT.aV 

PARTY CF RECORD 
OAVm.; SWEENEY 
MCCARTHY, SV-TiNEY ft HARXAWAY P C 
".750 (•'ENN'5r..VAVA AVE NW STE 1105 
WAS5n;0T0N DC 23006 L'S 

RrTTociH ITS-KSYI.VANIA reWTj* ft LIGirr C0M1'.X.SY 

PARJY or RECORD 
ROBERTO SiASO 
Vs-LSS tEL-TMAV 
1 OiC TF<0 JET;ER3CN STRErT>-W 
* A.HJC;;;TGV ; X :OOC7 'US 

Rtponitt C>,V.n.<ERS'JNITEDF0nRA2.EgLTTY 

FIN'.\NCE DOCKET SO 33388 

PARTY OF RECORD 
' £ THOMAS 
KERC-JLES ?,'C0RPQRATn3 
13 U NORTH MAJUGT STREET 
V.TL.MINGTON DE 19IM 'JS 

PARTY'OF RECORD 
K N THOMPSON' 
G£N"ERAL OlAIRPPRSON '..VU 
! 1017 r GRAVCIS INTJLT.'TUAL KAiA 
STLOIGS MO 6312.'JS 

PART '.'3FRECORD 
'•^••ZS^i S. 7Kô .Q>sâ • 
C.TY or PlClADELnCA LAW DEPT 
tSOC AfiCHsr ICTHr.OOR 
PinLADELPHPA 19103 L'S 

^>^TnarVJ. CTY OF PJJILADELPHIA ,'A 

PARr;-OF RECCRD 
W3AV!DTTDHCLM 
HLTaiESON ft CRL-NTJY 
1200 SMHH STREET *3 300 
HOUSTON TX 7T0C2 L'S 

MEN<H£R OF CONGRESS 
HONQRAHLE ROBERT 0 T '̂/OUCSLU 
1 RIVER FRa."* 47 1 :AD FLOOR 
N'EWARKNJ 07102 'JS 

i-O^BER OF C0>' RESs 
HONORABLE :..y£JlTG TOMt,-rT7'T 
U S hOU'SE OF RTPRESENTATTVES 
WASFONGTION DC 21313 L'S 

MOtmat. OF coF CRESS 
JAMES A TRAHCAVn 
U S HOUSE OF REPR£SINTATr^ 
WASHINGTON DC M51S.3517 L'S 

PARTY OF RECORD 
MERRILL L TRAVg 
tLLS^niSDEPT OFTRANSP 
2300 SOmri D1RK5EN PARKWAY ROOM 3C2 
SPRINCFTELD 2. 427nî 535 US 

BTnaeoU: ILLJ<CB nETARTMENT Of 
TRANSPORTATION' 

PARTY OF RECORD 
MAYOR '/INCENT M URfllN 
150 AVON BELDSNRD 
AV;3S-LAKE0H 44011 US 

R«3»Mau, CITY OF AVON LAKE OHIO 

PARTY OP RECORD 
STETH^MMUnfOFF 
CONIGLIO ft 'JTH0F7 
• 10 WEST OCEAN BOUifiVARD SLTTE C 
LONG BEACH CA 90102 L'S 

Rnreoui THE RAIL-BRIDOE TERMINALS 
CORPORATION " - ^ ^ 

PARTY OF RJCCORD 

.'W.HJTAM VANDYV'E 
N ; rKANSP̂ JRTATION iljeHNOiO AUnraiUTY 
OST N-EWARX CENTER I7TH FLOOR 
NEW ARX NJ 07102 'JS 

M»aenu NORTH/"ERSEY TRANSPORTATION PlAN-NTSG/s'T r̂aRITY ^ - V ' A i . u r . 
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PARTY CFRfccRD 
'AT:J.IAM C VAN SLYKE 
1:2 '.V ASJ2N-CTDN A VENUE 
AIJIANY NY 12210 L'S 

^ f P ^ ^ ^ B'-'SINEiS CCL-NCZ OF NEW YORK 

•""lEMBER OF CONGRESS 
L'aS'CiRABL.'! i^TIR ; V3CU13KY 
T; 3 HOirsE CF ."UTREsENTATrvtS 
WAaSNtiTCN' DC 20313 L'S 

PARTY OF RFXORD 
.TUINA '.̂ •0N•tl 
VI.'C.NC A CRAY 
IJIOCRANI SLTLDINO 
PmSBL'RGHPA 13219'US 

^<i7n=Ktti NATIONAL STTH. CORPORATION 

PARTY OF RXCvRD 
F RONALDS WALKER 
CITIZEN'S CIAS ft COKE LTTLrTY 
2020 N MERIDIAN STREET 
INDIA\APCLS N 4<i2£2 L'S 

irTramr CTTTZEN'S avS ft COKE UTLTY 

PMlTYCf RECORD 
JACJC A WALTER 
'*'CI TTEEl IN'C 
(040 p-j-E A\'EN'JE S E 
WARRF:S0H4*I | ) L'S 

'Jyratux Wd STEEL INC 

MEMBER CF CCs'CxRESS 
HCI.'ORA«iLE ;CHN WAft.NER 
•JNTTED STATES SENATI 

WASFCNOTCS' : X 2031 Q LS 

MTT^BES OF CONGRESS 
HONORAilLE JCKN WARNFR 
L'NTIED STAr£:s SEMATE 
POBOXJIlT 
JJ3 FFDaiAL Bt.TLDIN'C 
AWNGDCN VA 2«10-CgJ7'US 

P.<RTYQrRLCOR') 
JAMES R WEX; 
PRESTON OATH.; yun ^ ^ 
1733 .NEW YCRX , VENT.-E NW SUITE '00 
WASFCN'OTON rx 20006 L'S 

f^'wnau: .MARYLAND DEPARTMENT OF 
TRANSJX3RTAT:CN 

PAF.TY Cf RECrJU! 
irjOHH WELSil 
; A W D F 3 T . 5'UIT?.67E 
O.ST WOHI^ TRADE CENTF'H 
SIM.! YORX SY 1004Vo2C2 L'S 

PARTY OF RECORD 
MYWESTBROOK 
CnYHAII. RM2I6 
•Ml LAKE^C AVNF. 
CLi.'vELANT) OH 441 M r,-g 

RcpTWli CTY 03 Cl£vrLASV OHIO 

MEMBER OF CONGRESS 
KCSC-Ana. L'"" WI-YQAST) 
U S H ;US.̂ . OF REJT-U^E.NTATTVTJ 
WASiUi.c*''^ .0315 'US 

FINANCE DOCKET ,\0 333S3 

PARTY OF RFroRD 
aiARLES H WHTTt. .'R 
GALLAND, KHARASCH ft GARFIS'KIE.p C 
10 54 TICRTYT315T STREET NW ^ ^ 
WASHTNGTON DC 20007-92 L'S 

ReprenBir STARX CEVEUJPMENT BOARD NC 
^-KEiUNC ft 1 AK£ QUE RAO-WAY : 0 , W A S Y 

'ARTY OF RECORD 
*ILUAM W . ffi. WHTTEHL-RST 
* W WHniHUR5Tft A'SOCUTES INr 
124J1 HAPPY HOLLOW R O ^ 
UOQCEYSVTIIi j^m 21030 US 

R*prc«,u» *'W'*'HrTEHURsTftAS.VX::AlF.SINC 
PARTY OF RECORD 

HENRY R WICK. JR. 

14 30 TV.'O CHATHAM CENTER 
PITTSfiUROHPA 13219 L'S 

R w s a U S CUY PRODUCERS TRAFFIC 
AiSOOATOfNINC 

PARTY or RECORD 
ROBERT J WILL 
L'NTID TRANSPORTATTtJN L'NTDN 
4134 GRAVE RUN RD 
MA f̂CHE5TER MD 21103 US 

PARTY OF RECORD 
WCHARD R WILSON 
112'') EIGHT AV STE 403 
ALTOONAPAISSOJUS 

A.SIILAND RAILRQAD CCMFANY DURHAM TRAICIPCIRT INC '•'^'^'^r 
.TNIATA VALLEY RAILROAD COMPANY 
LYCaMINO VALLEY RAILROAD COMPANY 
JCUAW ft BALD EAGLE RAILROAD COMPANY 
NORTH SH0R2 RAILROAD COMPANY 
NCRTWESTPENNSYLVANIA RAIL AUTHOHTTV 
OK RAIL CQRf>ORArXN ^^^TKUJiSTf 

RICHARD D ROflEY 

SlIAMOKW VALLEY RAILROAD COMPANY 

C ^ ^ S ^ " " '^•SVLVANIA REGIONAL .IANNIN'O 

STURBRDXIE RAHJIOAD COMPANY 

^ A F ^ ^ ^ N C ^ ^ - M r r i E E PENNSYLVANIA HCUS. 

V-'ELLESBORO ft CORNING RAILRQAD COMPANY 

PARTY or RP-TORD 
ROHERTA WIMBSRESQ 
REA, CROSS ft AUCHINCLOSS 
; 520 N STREET N̂W SUITE 4i0 
WASI{IN'GTONUC2an6US 

R^rejaa CON'NECnrJT CENTRAL RAHJIOAD 

PARTY OF RECORD 
C D WIVI33RENNER 
GENER/ r. aiAlRPER-SCN UTU 
ITiOl ET .riJD AV RJH 300 
tXrCIJOOH44112 US 

^gp^att UNTIED TRANSPORTATWN L'NION GENERAL 
COMMnTEEOFADATSTMESTGO^rT " ' " ^ "^^RAL 

PARTY or RECORD 
JOHN F WING CHAIRMAN 
crnZENS ADV-^RY COMMinEE 
601 NORTH HOWARD STREET 
QALTTMQRE MD 2U01 L'S 

R^T-oam: OTTZEN-S ADVISORY COMMTTTEE 
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FINANCE DOCKET NO 33388 
hSy^BFR CF CONGRESS 

HCNORAFiIX aO'J V̂ -,SF. 
U S H.OL'SE OF RETRESENTATTVES 
WASinNGTON DC 2C5IG L'S 

PARTY o r RECORD 
SDIGIANT W «,TSE 
LIVONIA AVON ft lAKEVlLE RAILROAD CORPORATTOK 
P 0 BCX 190-B 
376? S'̂ fT-TENERS R L V D 
LAKFVILLE Fnr i**io 'us 

R r w T » u LlVOSTA AVas ft l A . CVS-LE RAILRtiAD 
CORl"ORArON 

PARTY OF RECCRD 
TTMcmrr A WCLFE 
*YANT»T DCUiniTE, INC 
.'OUOX99 1794CORD»9» 
CASEY OH 43116 LS 

RiTMwsr U - Y A N D C T DCLOMTTE 3S'C 

TARTY OF RFCORD 
F"REI3ER:C L WOOD 
LXiNtlAN. C l i A R Y WOOD ft MASER. P C 
1100 S T * YORK AVE N-X- ST? 75'J 
WAIIICNGTON DC 2000 V39J4 L'S 

R<?««sui NATTOOC STOUSTRIAL TRANSPORTATION 
LtAG'JE 

PARTY cr RECORD 
ECW. '••HT 
RAIL TJW.'SPORTATTOK PROC L REMTNT MANACDI 
: 007 .MARKET STHUT, DLTCNT HL-TO 3100 
'ATL,SLNCJTCN'DE 19191 L'S 

He^nttait T. IDU PavT DE N'EMOURS AND COMPANY 

PARTY OF RICORD 
L PAT WYN'S'yi 
S'JITEIIG 
:0!0 - ITTK STREtT N W 
A ASJilNCjTON DC 20036.5533 L'S 

PARTi'dF RECORD 
C I V A R T ; W Y T K N D . E X F C I . T I V E DIRECTaR 

TRANSP TRADES DETT AFLQO 
iOONCAPTTf;; ST SW STE 161 
WA5i2N'GTCN DC 20001 L'S 

k«>r«3Dja niAS.SPCRTATION TRADES DEPARTMENT 
AH-.CIO 

PARTY OF RECORD 
SHEUXN A ?Ai«IL 
scjuiT HARDIN ft WAHE 
72X SEARS TOWER 
CICGAGC 2. 60606 'JS 

Rimmuo: NCRTHE31N INDIANA PL'HIIC SERVXE 
COMPANY 

PARTY OP BECCRD 
SCCTT M ZIMMERMAN 
^..CKERT SLOLTT FT RASENHERGFS L L P 
I I I SEVENTEENTH STRUT NW 
WASHINGTON DC 20006 L'S 

PARTY OF RECORD 
V . A : , I E R £ Z'.T^C JR SFTCAL COUNSH. 
NiFTAaNClRIil CO.MMUTEP RAF ROAD CCMP.'^TY 
3J7 MADtSCN A\% 
SE'«V YORK NY 10017.1736 

RfTT«mu .".tTTRO-NORTHCaMJ/UTER RAILRCAD 
COMPANY 
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Law offices 

VUONO ^ GRAY^ . .̂  
.oknA.Vuono ^310 Grant 
«"li-.nA Ur.y 1 • ' r T f i W 4 471-1800 
M-tTVuono- Pitt-.Wgh, PA 15:̂ 19-238=7 • v<. 
Ru'iarii R Wilson * • 1007 ^ 
Dc mib ]. Kus'urisf \ $rn' 1 

^" ' - ' -M, 'J"" August 2 9 , 1997 .^s imi le 

•AU.AJm.tJ,nFl..j. S18 (TJ -aUl 4/1-4477 

Re: CSX Corporation arid CSX Transportation, Inc., Norfolk Southern 
Corporation and Norfolk Southern Railway Company 
-Control and Operating Leases//\Teement"Conrail Ire. and 
ConsoV dated Rail Corporation 

STB Finance Docket >'o. 33388 

Honorable Vernon A. Williams, Secretary ' ^ l ^ 0 9 ĵ O'/ 
Surface Transportation Board 
Case Control Unit 
ATTN: STB Finance Docket No. 33383 
1925 K Street, N.W. 
Washington, DC 20423-0001 

Dear Seci' .ary Williams: 

In accordance with Decision No. 21 served on August 19, 1997 in connection with 
the above proceeding, we enclose for "'ng the origin'»l and ten (10) copies of the 
Certificate of Serv ice submitted in behalf of National Steel Corporation. 

Respectfully submitted, 

VUONO /U5RA\>fctC^ 

John/A. Vuo/^ 
( W/5037 

Fnclosures 
cc: Administrative Law Judge Jacob Leventl 

All Parties of Recora or. the Decision Np. 21 Service List 
National Steel Corporation 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION .'.ND 
NORFOLK SOUTHERN RAILWAY COMPANY 

"CONTROL AND OPEP_^TING LEASE/AGREEMCNTS-
CONRAIL, INC. AND CONSOLIDATED RAIL CORPOR \TION 

CERTIFICATE OF SERVICE 

I hereby certify that, pursuant to the provisions of Decision No. 21, served August 
1 1997 in connection with the above proceeding, a cop ' of the attached Notice of Intent 
to participate which is the only filing submitted so fa"- in behalf ol National Steel 
Corporation was sc^ed on all parties of record identified in Decision No. 21, other than 
those parties previ ̂ u. ly served, by first clas > mail, po'.tage prepaid, on this 29th day of 
August, 1997. 

Respectfully submitted. 

VUONO «fe GRAY. LLC 
2310 Grant Building 
Pittsburgh. PA 15219 
(412)471-1800 
(412)471-4477 (Facsimile) 
/5037 



office. 

VUONO & GRAY 
J.knA Vuono 2310 Grant BuilJing T.lepW 
TiUitm A. Oriy (412) 471-1800 
M.rkTVuoro- Pittilurgli, PA 15219-2383 
Eickanl R Til.oD 
Dconii f Kuitunit 

Ckn.t>a. M Dolf. A u g u s t 4 , 1997 F«cfimile 

•A/«AJ«,.J..fUJ. (412) 4i'-4477 

Re: CSX Coloration and CSX Transportation, Inc., Norfolk Southern 
Corpoffction and Norfolk Southern Railway Company 
"Control iind Operating L ̂ a5.es/Agrecment-Contrail Inc. and 
Consolidated Raii Corporation 

STB Finance Docket No. 33388 

If 

Surface Transportation Board FFDERAL EXPRESS 
OfTice of the Secretary 
Case Control Unit 
ATTN: S TB Finance Docket No. 33388 
1925 K Street, N.W. 
Washington, DC 20423-0001 

Gentlemen: 

We hereby submit for filing the original Fjid twenty-five (25) copies of this Notice 
of Intent to participate in the above proceeding is a part/ of record "ji behalf of: 

National Steel Corporation 
4100 Edison Lakes Parkway 
Mishawaka, IN 46545-3440 

We dsV. that our name be inclurte*.. in the Board's service list so that we will receive 
copies of all orders, notices, pleadings, etc. 

This will confum that a copy of this Notice has been simultaneously mailed to the 
parties shown on the attached list. 



If 

Page Two 
August 4, 1997 

As required by the Board, we are enclosing a 3.5 inch IBM-compatible floppy disk 
containing an electronic copy of this document. The material is written in WordPerfect 
6.1 for windows which is convertible to WordPerfect 7.0. 

Sincerely yours 

VL'p?'̂ ( 

CW 4843 

Enclosure 
cc: Natioiiol Steel Corporation 

Vuond 
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Bfc fore the 
SURFACE TRANSPORTATION BOARD i ~ 

WashingK^n. DC \o 

Finance Docket No. 33388 

('SX(. orp >ration and CSX Transportu' m. Inc.. Norfolk Southern 
Ccr •orati('n and Norfolk Southern Railway ' 'rmpany 

-C 'on, rol and (Operating I <" ' Ag- eements — 
C 'onrail Inc. and C 'on.solidui .if. '"orporatioii 

: E R T I F I C A T E O F S E R V I C L 

In accordance with the Board's Decision No. 21, the undesigned certifi^:i tut'* 

.il pleadings previously filed with the Board in the abovc-captioncd matter h?ve been served 

on the parties of locord .shewn on the sen ice list by first-class mail, postage prepaid, and in 

accordance with the Board's Rules of Procedure 

Da vid W. Donley / 
Attorney for Weinon Steel Corporation 
3361 Stafford Stret' 
PittslurghPA 15204 

Oa'.ed August W97 



Before the 
SURFACE TRANSPORTATION BOARD 

Washington. DC 

Finance Docket No. 33388 

('S.Y C 'orporation and C \S.\' Transporiaiion. Inc . Norfolk Southern 
C orporation and Norfolk Southern Railway Company 

—Control and Operating Leases / Agreements — 
Conrail Inc. and Coitsolidcted Rail Corporation 

CERTIFICA11 OF SERVICE 

1 certiiv that a copy of the fort going Certifi^-." of Service has been served on 

the parties of record shown on the service list by first-f-lass mail, postage prepaid, and in 

accordance with the Board's Rules of Procedure 

iMi 
David W. Don'.ey 
Attorney for Weirton Steel Corporation 
3361 Stafford Street 
Pittsburgh PA 15204 

Dateu August 29. 1997 
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Knightsbridge Drive 
Hamilton, Ohio 46020 
513 868-4974. Fax: 513 868-5778 

I tr Kerlh 
.1 j i ortaiK,.-' Distribution Manager—Commerce Regulatory Attairs 

and Organi.ra'TiOMi Improvement 
Corpora;.- in f r "1 Distribution 

Champion 

September 2, 1997 

0 9 1997 

The F̂ onorable Vemon A. Williams, Secretary 
Surf? rans; onaiion Bcard 
192.> ' .rccN.'vV. 
Washington. D.C. 20423-0001 

re. Finance Docket No. 33388 CSX Co.poration, et. a ; Norfolk Southern 
Corporation et al: - Control & Operating Leases / Agre.'iments ~ Conrail, 
Inc. and Consolidated Rail Corporation 

Dear Secietary Willianis: 

Pursuant to Decision No. 21 in the above referenced proceeding, enclosed please find the 
originrl and ten copies of the Certificate of Service of Champion International 
Coiporation for filing in this maucr. 

S' -icerely. 

iJC 

Richard E. Kerth 

cc: Administrative Law Judge Jacob Leventhal 
Office of Hearings 
Federal Energy Regulatory Commission 
888 - .stSt.N.E., Suite MP 
Washington, D.C. 20426 



CIC-2 

CERTrFiCATE QF SERVICE 

Finance Docket No. 33388 
CSX Corporation and CSX Transportation, Inc.; Norfolk Southern Corporation 

and Norfolk Southern Railway Company - Control and Operating Leases / 
Agreements ~ Conrail, ice. and Consolidated Rail CorpoiP.tion 

I hereby certify that on the 28th day of August, 1997,1 served copies of the comments of 

Chunpion International Corporation, identified by the acronym "CIC-1", by first class ma I, 

pc '̂-S? prepaid, on all Parties of Record, as ordered by the Surface Transportation Board in 

Decision No, 21 dated August 19, i v97. 

Respectfully subrr itted. 

(Richard E. [ Richard E. Kerth 
Transportation Manager - Commerce, 
Regulatory Affairs & Organisational 

!mp»'ovement 
CHAMPION INTERNATIONAL CORPORATION 
101 Knightsbridge Drive 
Hamiltoi!, OH 45020 
(513) 868-4974 Fax: (513) 868-5778 

September 2, 1997 
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is! 77'/ 

WILO-IAM L . S L O V E H 
C. M I C H A E L < O F T i ; S 

O. AVEHY 
J O H N H . l .E S E L H 

K E L M K J . D O W D 
HOBEPT D . B( 5BNBERO 
C H H I S T O P H E H A . M I L L S 
FRANK .1 . P i D B O O U ' ^ / I 
ANRHEVf H . K O L E S . i R I I I 

BY HAND DELIVERY 

S L O V E R & L O F T U S 
ATTORNEYS AT LAW 

U j 3 4 S E V E N T K K N T H STHEET, N . W 

W A S H I N O T O N , O. C. UOOOO 

September 8, 1997 

'2:r 0 0 (997 The Honorable Vernon A Williams 
Secretary 
Surtace Transportation ' •* ^. ,^ 
ATTN: STB Finance Docket .J. 380 ^ 
19?5 K S t r e e t , N.W. 
Washington, D.C. 20423-0001 

Re: Finance Docket No. 3-,388 
CSX Corporation and CSX T r a n s p o r t a t i o n Inc., 
Nor f o l k Southern Corporation and N o r f o i k 
Southern [railway Company -- Co n t r o l and Operating 
Lef.ses/A^rcements -- C c n r a i l Inc. 
and Consolidc^ted R a i l Corporation 

Dear Secretary W i l l i a m s : 

Enclosed f r r f i l i n g i n the Cc'ptioned proceeding ple'ise 
f i n d ar o r i g i n a l and t w e n t y - f i v e (25) copies ot "Reply i n 
Opposi 'on t o Pf c t i t j o n s f o r C l a r i f i c a t i o n or Wai.er (AA-2/CSO-2) 
f o r the National Raix--oad Passenger C o r p o r a t i c n ("AMTRAK") 
( NRPC-Ot. ) . 

Also enclo.=;ed i s a diskot/te c o n t a i n i n g t h i s document i n 
WordPerfect 5.1 form ( c c n v . - r t i t l e • nto Wordperiect 7.0). 

We he.'e included an ex t r a copy of t h . d r e p l y and the 
attached c e r + - i f i c a t e of .ei'vice. Kind'y i n d i c a t e r e c e i p t by 
time-stamping t h i s cop'<- and r e t u r n i n g i t w i t h our messenger. 
Thank you f o r your a t t e n t i o n t o t h i s macter. 

S ince 

Donald G. Avery 
An Attorney f o r the N a t i o n a l 

Rciilroad Passenger C o r p o r a t i o n 

cc: The> Honcrable Jacob Leventhal 
A l l P a r t i e s cf Record 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX 
TRANSPORTATION, INC. AND 
NORFOLK SOUTHERN RAI^WAY COMPANY 
COMPANY -- CONTROL \ND OPFRATING 
LEASES/AGREVMENTS -- CONRAIL AND 
CONSOLIDATED RAIL CORPORAi'TQN --
TF̂ ANSFER OF RAILROAD LINE BY 
NORFOLK SOUTHERN RAILWAY CJMPANY 
TO CSX 'iRANt'POPTATICN, INC . 

0 

Finance Docket Wo. 33388 

NATIONAL RAILROAD PASSENGER CORPORATION'" 
REPLY IM OPPOSITION TO PEVITIONS FOR CLARJPTr-^TION OR WAIVER 

{AA-2/CSO-2) 

The N a t i o n a l R a i l r o a d Passenger Cor p o r a t i c n ("AT-ITRAK") 

hereby responis t o the P e t i t i o n s f o r C l a r i f i c a t i o n or Waiver of 

the Board's r u i e s , f i l e d on Augusc 22, 1997 by the Ann Arbcr 

R a i l r o a d ("AARR") (AA-2) and Connecticut Southern R a i l r o a d , Inc. 

("CSRR") (':'S0-2).-

For the reasons seL f o r t h below, Amtrak urges the Board 

t o deny the P e t i t i o n e r s " ' requests i n s o f a r as tht-y would r e l i e v e 

r - e t i t i o n e r s of t h e i r o b l i g a t i o n , under 49 CFR §118G.8(a), t o 

provide s p e c i f i c o p e r a t i n g plan i n f o r r a a t i r m regarding t h e i r 

On September 2, 1997, Amtrak served n o t i c e t o the Board 
and P a r t i e s of Record (NR.f^C-05; of i t s i n t e r t t o f i l e t h i s r e p l y 
on or before Monday, September 8. 

^ " P e t i t i o n e r c " as referenced h e r e i n r e f e r s t o both AARR 
and CSRR. AMTRAK addresses both p e t i t i o n s j o i n t l y i n t h i s r e p l y , 
s i n c e , f o r purposes of t h i s r e p l y , each P e t i t i o n e r has requested 
i d e n t i c a l waiver requests. 



proposed o p e r a t i o n s over r a i l r o a d l i n e segme'-'̂ .a owned by Amtrak 

and used f o r passenger s e r v i c e . 

On Augus'-t 22, 199:', P e t i t i o n e r s f i l e d i n t h i s proceed-

Lng t h e i r D e s c r i p t i o n s of A n t i c i p a t e d Responsive A p p l i c a t i o n s , 

and f i l e d accompanying P e t i t i o n s f o r C l a r i f i c a t i o n or Waiver. 

AARR s'^ates t h a t i t a n t i c i p a t e s r e q u e s t i n g "trackage r i g h t s over 

one of t h r e e r a i l l i n e s approximately 275 t o 325 miles i n 

le n g t h ; " one of those l i n e s i s C o n r a i l ' s ' A.nn Arbor t o Chicago 

l i n e t h a t i s scheduled t o be a c q i i r e d by NS under the proposed 

mergei A p p l i c a t i o n . For i t s p a r t , CSRR a n t i c i p a t e s r e q u e s t i n g 

"trackage r i g h t s over a r a i l l i n e t o t a l l i n g approximately 5 

miles i n l e n g t h " and requests l o c a l trackage r i g h t s o/er Con­

r a i l ' s l i n e from New Haven, Connecticut t o Fresh Pond J u n c t i o n 

New York, which i f ; t o be acquired by CSX under the proposed 

merger A p p l i c a t i o n . Each ^ ' e t i t i o n e r requests t h a t i t s " a p p l i c a ­

t i o n be considered a minor t r a n s a c t i o n or, a l t e r n a t i v e l y , t h a t 

the Board waive i i r t a i n r e g u l a t o r y p r o v i s i o n s otherwise a p p l i c a ­

b l e t o s i g n i f i c a n t t r a n s a c t i o n s " , i n c l u d i n g the r e q u i r e ? e n t s 

under 49 C.F.R. § 1180.8(a) t h a t responsive a p p l i c a t i o n s must 

c c n t u i n a sum-.ary c f planned o p e r a t i o n a l changes over the l i n e s 

proposed f o r j o i n t o p e r a t i o n s , i n c l u d i n g i.7ipacts on con .auter or 

ot h e r pa senger s e r v i c e s , and i n f o r m a t i o n on proposed p a t t e r n s of 

s e r v i c e , a n t i r ' p a t e d equipment reauirements, d e n s i t y c h a r t s , e t c . 

^ As used h e r e i n , " C o n r a i l " r e f e r s to both C o n r a i l Inc. 
and Consolidated R a i l Corporation; "NS" r e f e r s t o both N o r f o l k 
southern Corporation and No r f o l k Southern Railway Company; and 
"CSX" r e f e r s t o both CSX Corporation and CSX T r a n s p o r t a t i o n , Inc 
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AMTRAK i n a f f e c t e d by these p e t i t i o n s because i t i s the 

ow.ier of p o r t i o n s of each of the r a i l r o a d l i n e s over which 

P e t i t i o n e r s may ̂ aek trackage r i g h t s . AARR's proposed trackage 

r i g h t s request includes the AMTRAK-owned l i n e between New Ro-

c:helle (MP 15.5) and Pelham Bey, New York (MP 18.9) ( t h e " H e l l 

Gate L i r . e - j , which i s p a r t ot the Bojton-to-Washington Northeast 

Corrxoor, and a p o r t i o n of CSRR's tracl-.age r i g h t s request i n ­

cludes Lhe Amtra'.-owped l i n e between Kalamazoo, Michigan and 

o o r t e r , Indiana, a dis t a n c e of 9'-> miies ( " t ^ ^ Michigan uJne"). 

Both r a i l r ^ r d l i n e s are p r e d o m i n m t l y used f o r passenger s e r v i c e . 

AMTRAK opposes P e t i t i o n e r s ' requests t h a t the B'^ard 

waive the requirements of 49 C.F.R. § 1180.8(a), r e q u i r i n g 

I'esponsive a p p l i c a t i o n s t o inc l u d e an a n a l y s i s of o p e r a t i o n a l 

impa-^ts on passenger s e r v i c e s . In order f o r AMTRAK t o determine 

whether the requested trackage r i g h t s w i l l i n t e r f e r e w i t h i t s 

passengf-'t o p e r a t i o n s , i t i s imperative t h a t P e t i t i o n e r s i n c l u d e 

such o p e r a t i o n a l i n f o r m a t i o n i n t h e i r responsive a p p l i c a t i o n s . 

AMTRAK notes t h a t the H e l l Gate Line i s par t of i t s New York-to-

BoEton r o u t e t h a t i s p r e s e n t l y being upgraded f o r high speed (up 

to 150 miles per hour) passenger s e r v i c e , and t h a t i t pians t o 

i n i t i a t e 100 miles per hour s e r v i c e over a s u b s t a n t i a l p o r t i o n of 

the Michigan l i n e next ar. Changes i n e x i s t i n g f r e i g h t opera­

t i o n ? on those segment' could d i s r u p t AMTRAK s e r v i c e and opera­

t i o n s , i n c l u d i n g the planned high-ipeed s e r v i c e o p e r a t i o n s . 

While AMTRAK opposes Peti tion.^rs ' § 1180.8(a) waiver 

requests, ve note t h a t under § 1180.8(c, i f the P e t i t i o n e r s ' 



t r a n s a c t i o n s are considered minor t r a n s a c t i o n s , as P e t i t i o n e r s 

requested i n the a l t e r n a t i v e . P e t i t i o n e r s w i l l s t i l l be r e q u i r e d 

t o submit l i m i t e d i n f o r m a t i o n r e g a r d i n g impacts on passenger 

s e r v i c e . AMTRAK suggests t h a t i f the Board deems the P e t i t i o n ­

e r s ' responsive a p p l i c a t i o n s t o be minor t r a n s a c t i o n s , i t shoul"! 

d i r e c t P e t i t i o n e r s t o produce s u f f i c i e n t o p e r a t i o n a l data t o 

permi 1 a deter.-nination of whether t h t r e s u l t i n g o p e r a t i o n s would 

adve r s e l y a f f e c t AMTRAK's present and planned high speed opera­

t i o n s . 

For a l l of the abo e reasons, ^he 3oard should deny 

P e t i t i o n e r s ' § 1180.8(a) waiver requests, and should order P e t i ­

t i o n e r s t c produce the necessary o p e r a t i o n a l data w i t h respect t o 

t h e i r proposed operations on /^'.mtrak-owned l i n e s . 

Or COUNSEL: 

Slover & L o f t u s 
1224 Seventeenth St., NW 
Washington, DC 20036 

Date: September 8, 1997 

R e s p e c t f u l l y submitted, 

Richard G. S l a t t e r y 
NATIONAL RAILROAD PASSENGER 
':ORrORATxON 
60 Massachusetts Avenue, NE 
Washington, DC .''0002 
(202) 906-3987 

Donald G. Avery 
Frank J. P e r g o l i z z i 
SLOVER Sc ICFTUS 
12 2-1 Seve'.\teenth StreeN/, NW 
Wash-uagton, DC 20036 
(202) 347-7170 
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CERTIFICATE uF SERVICE 

I hereby c e r t i f / t h a t copies of cne fo r e g o i n g Rc-^ponse 

were served t h i b 8th day of September, 1997, by f i r s t - c l a s s m a i l , 

postage p r e - p a i d , upon a l l P a r t i e s of Record i n t h i s Proceeding, 

and upon: 

The Honorable .Tacob Leventhal 
Federal Energ-^ Regulatory Commission 
888 F i r s t Str-.-et N.E. 
Sui t e I I F 
Washington, u.C. 2042b 
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HOGAN & HARTSON 

GEORGE W. MAYO, JX. 
PASTNER 

D!«ECT DIAL (202) 637 , 79 

L.L.P. 

Septemt-ier 8, 1997 

:i • ' -1997 > " 

V -̂ x MANACE.v'fffT coLUMiUA SQUARE 
• ' \ S I R < 

/ \ iUTHWTEENTH STREET. NW 

'"~'~7-T WASHINOTON, DC i0004-l 109 

>^ ' TEL (20i) 637-5600 

FAX (iCS) tCJ-jgiO 

By HAND DELIVERY 

The Honorable Vernon A. Wiiliaraj 
Secretary, Surf- Transportacion Board 
Case c - n t r o l 1̂  
ATTN: £TR Fine ..e r.ocket INJO. 33388 
Surface Transportarion Board 
1925 K Street, :̂.W. 
Washington, DC 20'523-0001 

Re: Finance Docket No, 33 388, CSX Corporation 
and CSX Transportation, I n r , Nor.folJc 
Sout.hern Corporation and •.>iorfoik Southern 
Railway Company — Control and Operating 
Leases/Agreements -- Conrail Inc. and 
Consolidated Rail Corporation 

Dear Secretary Williams: 

E'lclosed for f i l i n g i n the above-referenced docket c-
an o r i g i n a l and t w e r t y - t i v e copies of Canadian Pacific Partie.3' 
Reply i n Oppo ' t i o n to Applicants' Motion to Accept Late Filed 
Reply. Alro enclosed i s a 3.5-inch di s k e t t e , formatted f or 
WordPerfect 5.x for Windows, which can .̂ e converted to 
WordPerfect 7.0, containing the pleading. 

Thank you for you." assistance. 

. . Sincerely, 

[ZIP 0 0 ̂997 George W. Mayo, Jr. 5^ 
Attorney f'-r Canadian Pac i f i c 
Railway Company, Delaware and 
Hudson Railway Company, Inc., 
Soo Line Railroad Company, and 
St. Lawrer.cc & Hudson Railway 
Company Limited 

CWM:jms 

BltU«,XS LONDON MTMOOW PAMS* FDAGUC WAISAW 

BALTIMORE./Ol BFTHESDA. MD COUIKADO STRINGS, CO DENVER. CO M.-IXAN, VA 



BEFORE TH3 
SUPFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION -AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORIORATION AND 
NORFOLK Sî UTHEP.N RAILWA.Y COMP'̂ NY 

-- CONTROL A>TD OPERATING LEASES/AGREEMENTS --
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

CANADIAN PACIFIC PAKTIES' REPIY 
IN OPPOSITION TO APPLICANTS' 

MOTION TO ACCEPT LATE FILED REPLY 

MARCELLA M. SZEL 
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BEFORE THE 
SURFACE TPJU^SPCRTAT; ON BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION. INC.. - A'V/^ 
NORFOLK SOUTHERN CORPORATION AND ' oTf i ;-,--̂  
NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERA'T'ING LEASES/AGREEMENTS --
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

CANADIAN PACIFI. PARTIES' REPLY 
IN OPPOSITION TO APPLICANTS' 

MOTION TO ACCEPT LATE FILED REPL/ 

The Canadian Pacific Parties 1/ oppose .-ipplicants' 2.1 

Motion To Accept Li.te Fi.led RcpT (CSX/NS-62) on groui^ds t h a t the 

r e p l y i n question which c i a l l e n g e s c e r t a i n of CP's requests 

f o r waiver or c l a r i f i c a t - i on of the Board's R a i l r o a d C o n s o l i d a t i o n 

Procedures as they may r e l a t e -.o the responsive a p p l i c a t i o n D&H 

contemplates f i l i n g i n t h i s proceeding -- ( l i was sever, days out 

1 / The Canadian P a c i f i c P a r t i e s r e f e r s t o the Canadian P a c i f i c 
Railway Company ("CPR"', Delaware and Hudson Railway Company, 
Inc. ( 'D&H" ) , Soo Line Rail-ivay Company ("Soo") , and St. Lawrence 
and Huat;on Railway Ccapany L t d . ( c o l l e c t i v e l y "CP"). 

2.1 A p p l i c a n t s r e f e r s t o CSZ Corporation, CSX T r a n s p o r t a t i o n , 
Inc. ' c o l l e c t i v e l y , "CSX"), N o r f o l k Southern Corporation, N o r f o l k 
Southern Railway Company ( c o l l e c t i v e l y , ("NS"), Consolidated R a i l 
C o r p o r a t i o n , and C o n r a i l Inc. ( c o l l e c t i v e l y , " C o n r a i l " ) . 
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of time (not one day as A p p l i c a n t s a s s e r t ) , and (2) i s not 

pe r m i t t e d under the Board's Rules. 

I f A p p l i c a n t s had a r i g h t t o r e p l y t o CP's p e t i t i o n f o r 

w a i v e r / m o d i f i c a t i o n (CP-11, f i l e d on Friday, August 22), t h a t 

r e p l y should have been f i l e d not l a t e r than Wednesday, August 27. 

The Board has made i t unquestionably c l e a r t h a t "av\ r e p l y t o any 

motion" -- "whether tha : motion i s or i s not s t y l e d as a 

'motion'" -- must b ' i f i l e d v.'ithin three working days of t.'ie 

motion's x.j-ling date. Decision No, 13, s l i p op. at 1 (served 

J u l . 25, 1997)(emphasis i n o r i g i n a l ) ; see Decision No. 12, s l i p 

op. at 21 (served J u l . 23, 1997). A p p l i c a n t s ' r e p l y , w i t h o u t 

e x p l a n a t i o n , was t a r d y not by a s i n g l e day, but by seven days. 

Given A p p l i c a n t s ' f a i l u r e t o adhere t o the exp e d i t e d schedul3 

t h a t governs t h i s proceeding" (Decision No. 13, s l i p op. at 1 

(served J u l - 25, 1997)), t h e i r motion f o r leave t o f l e out of 

time should be denied. 2/ 

Moreover, the r e p l y A p p l i c a n t s ' seek t o f i l e i s not 

p e r m i t t e d 'under the Board's Rules, which make c l e a r th'^t except 

2./ I t should be notea t h a t CP receiveo A p p l i c a n t ' s September 
motion and the accompanying r e p l y by mail on September 4, having 
been given no e a r l i e r n o t i c e t h a t A p p l i c a n t ' s intended t o 
c i a l l e n g e CP's p e t i t i o n f o r w a i v e r / c l a r i f i c a t i o n . 
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i n ? i m i t e d circumstances not r e l e v a n t here, " [ n ] o r e p l i e s t o a 

p e t i t i o n f o r waiver w i l l be perm.tted." 49 C.F.R. 

§ 1 1 8 0 . 4 ( f ( 3 ) . When 3 respondent p a r t y r e p l i e d t o c e r t a i n of 

t h e i r own requests f o r waiver or c l a r i f i c a t i o n of the Board's 

R a i l r o a d C o n s o l i d a t i o n Proceaare-3, A p p l i c a n t s argued t r a t the 

r e p l y should be s t r i c k e n ?.z not p e r m i t t e d i nder the Board's 

Rules. 1 / And yet A p p l i c a n t s are quick simply t o ignore those 

Rules when t o dc so serves t h e i r purposes, as the subm.issiou of 

t h e i r t a r d / r e p l y does here. Accordingly, apart from the f a c t 

chat A p p l i c a n t ' s r e p l y was f i l e d out uf time, i t shou J a l s o he 

r e j e c t e d because tho Board's Rules s p e c i f i c a l l y p r o h i b i t i t s 

f i l i n g . As e x p l a i n e d below. A p p l i c a n t s ' have o f f e r e d a b s o l u t e l y 

no reason why the Board should make an exce p t i o n t o t h i s 

p r o h i b i t i o n . 

A p p l i c a n t s ' r e p l y challenges two aspects of CP's 

c l - . i r i f i c a t i o n / w a i v e r p e t i t i o n : (1) the request t h a t D&H should 

be considered the o n l y " a p p l i c a n t " -- from among the Canadian 

P a c i f i c P a r t i e s -- under the Board's Rules; and (2) the request 

i / A p p l i c a n t s ' Motion To S t r i k e NYNJ-3, The Port A u t h o r i t y ' s 
Repl/ t c P e t i t i o n f o r Waiver or C l a r i f i c a t i o n of R a i l r o a d 
C o n s o l i d a t i o n Procedures, and Related R e l i e f (CSX/NS-13). 
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t h a t , m l i g h t of the r e l i e f t o be sough*- under D&H's a n t i c i p a t e d 

responsive appl'^.v-ation, D&H shoul-I o n l y have t o s a t i s f y the 

e v i d e n t i a r y requirements f o r a "minui" t r a n s a c t i o n . CP f u l l y 

j u s t i f i e d each request i t i t s c l a r i f i c a t i o n / w a i v e r p e t i t i o n , and 

Ap p l i c a n t s have ofteic^d no v a l i d reason why CP's requests should 

not be granted. 

D&H as Only A p p l i c a n t . As f o r CP's request t h a t D&H be 

considored the o n l y " a p p l i c a n t " (as d e f i n ^ J under 49 C.F.R. 

§ 1180.3), t h a t request i s entire'.y a p p r o p r i a t e i n l i g h t o f the 

f a c t t h a t D&H alone i s the o n l y Canadian P a c i f i c Party t h a t w i l l 

be seeking r e l i e f i n t h i s proceeding. The r i g h t s t o be sought 

under D&H's responsive a p p l i c a t i o n -- r e c i p r o c a l switc?iing 

r i g h t s , e l i m i n a t i o n of r e s t r i c t i o n s i n e x v s t i n g D&H trackage 

r i g h t s over C o n r ? i l l i n e s , and trackage r i g h t s O'l both the Ea i t 

and West sides of the Hudson River between NPI^I York and Albany --

w i l l o n l y be u t i l i z e d by D&H and not by any of the other Canadian 

P a c i f i c P a r t i e s . 

Df.H i s a d i s t i n c t c orporate e n t i t y , having o n l y been 

acquired lout of bankruptcy) by CPR m 1991. 2£& Cangdiao 

P a c i f i c Lim-ited. et a l . -- Purchase and Trackage Rights --

- 4 -
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Delaware & Hudson Rv.. 7 I.C.C. 95 (1990). U n l i k e the o t h e r 

p a r t ' s of the system, ^/ D&F's o p e r a t i n g t e r r i t o r y i s e n t i r e l y 

encompassed w i t h i n C _ n r a i l ' s o p e r a t i n g t e r r i t o r y ; indeed, when 

C o n r a i l was c x f a t e d , D&H was used by che United States Railway 

A s s o c i a t i o n t o provide a modicum of c o m p e t i t i o n t o C o n r a i l . i d -

at 99, 114-15. D&H i s threatened w i t h e x t i n c t i o n by the proposed 

t r a n s a c t i o n , and i t i s t h i o t n r e a t which u n d e r l i e s the responsive 

a p p l i c a t i o n t h a t D&H w i l l be f i l i n g . 

I n the past, the Board £./ has granted 

w a i v e r / c l a r i f i c a t i o n requests s i m i l a r t o t h a t sought by CP here. 

For exj.mple, i n the UP/SP pxoceeding, the Boarc agreed t h a t the 

co r p o r a t e parent of the Texas Mexican Railway Company ("Tex Mex") 

need not j o i n i n i t s responsi\/e a p p l i c a t i o n as an a p p l i c a n t , and 

t h a t Kansas C i t y Southern I n d u s t r i e s , I n c., owner of 49 % of the 

parent's stock, also need not so j o i n . Finance Docket 'o. 32760, 

Union Pacific Corp.. et al. -_CQntrol and Merger -- Sovthern 

5./ Tae remain;.ng p a r t s of CP's system are i n Canada or on the 
western p e r i p h e r y of the C o n r a i l system, and t h e r e f o r e w i l l not 
be as d i r e c t l y impacted by A p p l i c a n t ' s proposed t r a n s a c t i o n as 
D&H. 

£./ References t o the Board include i t s predecessor, the 
I n t e r s t a t e Commerce Comm.ssion. 

- 5 
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P a c i f i c R a i l Corp.. et a l . ("UP/SP"), Decision No. 14 at 2-3 

(served Feb. 15, 1996). Indeed, on many occasions i n the past, 

the Board has p e r m i t t e d i n d i v i d u a l Canadicin P a c i f i c P a r t i e s t o be 

an a p p l i c a n t m a r a i l r o a d c o n s o l i d a t i o n proceeding w i t h o u t 

r e q u i r i n g -.hat other of the Canadian P a c i f i c P a r t i e s be j o i n e d as 

a p p l i c a n t s . See, e.g. Finance Docket No. 31700, Canadian 

P a c i f i c L i m i t e d , et a l . -- Purchase and Trackage Rights --

Delaware & Hnd.qon Ry. . s l i p op., 1990 WL 2883-3, * l - 2 (I.C.C. 

decided June 27, 1990) (Soo not r e q u i r e d t o jie an a p p l i c a n t ) ; 

Finance Docket No. 31505, Rio Grande I n d u s t r i e s . Inc.. et a l . — ^ 

Purchase and Related Trackaje Rights -- Soo Line R.R.. s l i p op., 

1989 WL 239196, *2 (I.C.C. decided Aug. 9, 1989)(CPR, CPR's 

parent company, and Sco'- parent company not r e q u i r e d t o be 

a p p l i c a n t s ) . 

CP IS not asking t h a t D&H's c a r r i e r a f f i l i a t e s be 

excluded en'cirely from the proceeding; "ach of these a f f i l i a t e s 

w i l l be an " a p p l i c a n t e a r n e r " and a l l i n f o r m a t i o n r e q u i r e d o f 

ap p l i c a r i t c a r r i e r s under the Board's Rules w i l l be made 

a v a i l a b l e . Moreover, since they w i l l a l l be p a r t i e s t o the 

proceeding, d i s c o v e r y ( t o the extenc r^^levant) w i l l be a v a i l a b l e 

from a l l of the Canadian P a c i f i c Pa-^ti=^.s. 
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I n these circumstances, there i s no j u s t i f i c a t i o n f o r 

A p p l i c a n t s ' o p p o s i t i o n t o CP's request t h a t D&H serve as the o n l y 

a p p l i c a n t i n connection w i t h i t s responsive a p p l i c a t i o n , ana t h a t 

request should be granted. 

D&H Responsive A p p l i c a t i o n as Minor T r a n s a c t i o n . 

A p p l i c a n t s r e s i s t CP's showing t h a t the D&H responsive 

a p p l i c a t i o n should be considered a minor t r a n s a c t i o n , a r guing 

t h a t the r e l i e f t o be sought by D&H cannot meet the minor 

t r a n s a c t i o n t e s t under 49 C.F.R. § 1180.2'b)(l) and ( 2 ) . That 

r e g u l a t i o n defines a minor t r a n s a c t i o n as one e i t h e r ( i ) " c i e a r l y 

. . . not hav[ing] any a n t i c o m p e t i t i v e e f f e c t s " ox. ( i i ) m v h i c h 

"any anticompet t i v e e f f e c t s . . . [are] c l e a r l y outweighed by 

the t r a n s a c t i o n ' s a n t i c i p a t e d c o n t r i b u t i o n t o the p - j b l i c i n t e r e s t 

i n meeting s i g n i f i c a n t t r a n s p o r t a t i o n needs." A p p l i c a n t s ' 

argument i s simply not c r e d i b l e given t h a t D&H's responsive 

a p p l i c a t i o n w i l l seek r e l i e f l i m i t e d t o the s e r v i c e t e r r i t o r y i n 

which i t already operates, and i t w i l l add c o m p e t i t i v e s e r v i c e t o 

t h a t which A p p l i c a n t s propose t o provide. I n t e r e s t i n g l y , under 

A p p l i c a n t s ' a u a l y s i s , i t i s supposedly pi'ocompetitive f o r NS and 

CSX t o i n t r o d u c e thei>. independent operations i n t o t e r r i t o r y 

p r e v i c s l y l a r g e l y dominated by C o n r a i l , but when D&H proposes t o 

compete -lA^ith NS =;nd CSX, t h i s i s a n t i c o m p e t i t i v e . 

- 7 -
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The r e l i e f sought by D&H i s q u i t e l i m i t e d i n scope. 

The r e c i p r o c a l s w i t c h i n g r i g h t s are m t e r m i n a l areas -- the 

North Jersey Shared Assets Area, the South J e r s e y / P h i l a d e l p h i a 

Shared Assets Area, the Buffalo-Niagara F r o n t i e r t e r m i n a l area, 

and the Baltimore area -- through which D&H already operates (D&H 

c u r r e n t l y has l i m i t e d r e c i p r o c a l s w i t c h i n g r i g h t s i n B u f f a l o , and 

once had such r i g h t s m the P h i l a d e l p h i a t e r m i n a l area 2 / ) • The 

trackage r i g h t s r e s t r i c t i o n s which D&H w i l l seek t o have removed 

r e l a t e t o l i n e s over which D&H c u r r e n t l y operates, and would 

simply make those operation.^ more co m p e t i t i v e and s e r v i c e more 

e f f i c i e n t ^̂ he trackage r i g h t s D&H w i l l seek between New York 

and Albany, on both the East and West sides of the Hudson, are 

between p o i n t s t h a t D&H c u r r e n t l y selves, a l b e i t w i t h l e s s 

e f f i c i e n t r o u t i n g s , and would i n v o l v e o nly one t r a i n a day each 

way on both l i n e s . 

A p p l i c a n t s are seeking t o achieve "the perverse e f f e c t 

of d e s i g n a t i n g the more p r o c o m p e t i t i v e a p p l i c a t i o n s [ l i k e t h a t of 

D&H] as s i g n i f i c a n t r a t h e r than minor," and thus impose on D&H 

the concomitant burden of supplying a l l the a d d i t i o n a l 

2/ £££ Con.qoi i d a t ^ d R a i l Corp. v. ! ££ . , 43 F 3d 1528 (1995) 
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i n f o r m a t i o n r e q u i r e d f o r a s i g n i f i c a n t t r a n s a c t i o n ; whereas the 

Board, i n i t s 1993 amendment of the d e f i n i t i o n of " s i g n i f i c a n t 

t r a n s a c t i o n " was committed t o a c h i e v i n g ^ust the opposite r e s u l t . 

Ex Parte No. 282 (Sub-No. 17), R a i l r o a d C o n s o l i d a t i o n Procedures: 

D e f i n i t i o n o f . and Requirements .Applicable t o . " S i g n i f i c a n t " 

Transactions, s l i p op., 1992 WL 193629, *3 (I.C.C. served Aug. 7, 

1992) ; see i d . , s l i p op., 1993 WL 483613 (I.C.C. served Dec. 30, 

1993) . Adhering t o the i n t e n t i o n s i t announced i n adopting t h i s 

amendment, the Board has since repeatedly r u l e d t h a t responsive 

a p p l i c a t i o n s l i k e t h a t proposed by D&H here c o n s t i t u t e a minor 

t r a n s a c t i o n . S./ 

A p p l i c a n t s have f a i l e d t o advance any reasonable 

grounds t o support t h e i r c l a i m t h a t the contemplated D&H 

responsive a p p l i c a t i o n i n v o l v e s a s i g n i f i c a n t t r a n s a c t i o n ; 

p l a i n l y , t h a t a p p l i c a t i o n c o n s t i t u t e s a minor t r a n s a c t i o n , and 

the Board should so r u l e . 

S./ See• e.g.. UP/SP, Decision No. 13 (served Feb. 15, 
1996) ( r u l i n g t h a t v a r i o u s responsive a p p l i c a t i o n s -- proposing 
trackage r i g h t s ( r e l a t i n g t o as much as 375 m i l e s of t r a c k ) , 
interchange r i g h t s , and access r i g h t s -- a l l c o n s t i t u t e d minor 
t r a n s a c t i o n s ) ; i d . , Decision No. 14 (served Feb. 15, 1 9 9 6 ) ( r u l i n g 
t h a t Tex Mex responsive a p p l i c a t i o n f o r trackage r i g h t s between 
Corpus C h r i s t i and Beaumont, TX, c o n s t i t u t e d a minor 
t r a n s a c t i o n ) . 
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Conclusion 

For the reasons set f o r t h above. A p p l i c a n t s motion, and 

the r e l i e f sought i n the accompanying pl e a d i n g , should be denied. 

R e s p e c t f u l l y submitted, 

September 8, 1997 

MARCEKLA M. SZEL ' 
Vice President-Legal Services 
CANADIAN PACIFIC RAILWAY COMPANY 
Suite 500, Gulf Canada Square 
401 N i n t h Avenue, S.W. 
Calgary, A l b e r t a T2P 4Z4 
CANADA 
(403) 218-7474 

GEORGE W. MAYO, JR. 
ERIC VON SALZEN 
THOMAS B. LEARY 
HOGAN & HARTSON L.L.P. 
555 T h i r t e e n t h S t r e e t , N.W. 
Washington, D.C. 20004-1109 
(202) 637-5600 

Attorneys f o r Canadian P a c i f i c 
Railway Company, Delaware and 
Hudson Railway Company, I n c . , 
Soo Line R a i l r o a d Company, and 
St. Lawrence & Hudson Railway 
Company L i m i t e d 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t on t h i s 8 t h day of September, 

1997, I served by the means i n d i c a t e d below a copy of the 

fo r e g o i n g Canadian P a c i f i c P a r t i e s ' Reply I n Opposition To 

A p p l i c a n t s ' Motion To Accept Late F i l e d Reply: 

The Honorable Jacob Leventhal 
A d m i n i s t r a t i v e Law Judge 
Federal Energy Regulatory Commission 
888 F i r s t S t r e e t , NE, Su i t e I I F 
Washington, DC 2 0426 
(by hand) 

Counsel f o r A p p l i c a n t s 
(by hand ( t o counsel i n D i s t r i c t of Columbia) o r 
f i r s t - c l a s s m a i l ( t o counsel o u t s i d e D i s t r i c t o f 
Columbia)) 

Counsel f o r p a r t i e s of recor d 
(by f i r s t - c l a s s mail) 

George W. Mayo, J r . 
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STEPTOE &JOHr>lSON UP 
ATTOWEYS \ T LAW 

PHOENIX. ARIZONA 
rWO RFNAISSANCE SQUARE 

TELEPI-ONE- (602) 257-S200 
FACSIMILE'.(02) 257-5299 

DAVID H COBURN 
(202) 429-8063 

dcoburn@step' le ccr , 

13 0 CONNECTICUT AVENUE, N.W 
WASHINQTON. D C . 20036-1795 

(202)429-30r ' 
r-ACSIMILE. (202)4: -3B02 

TliLCX e«-29oa 

September 8, 1997 

BY HAND DELIVERY 

The Honorable Vernon A. Williv. 
Secretary 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, D.C, 20423 

STE nOE a JOHNSON INTERNATIONAL 
AF^ ÎLIATE IN MOSCOW, RUSSIA 

TELEf. lONE: (011-T-101) 258-5250 
FACSIMILE: (011-7-501)258-5251 

bTB UJ 

Re: Finance Docket No. 33388, CSX Corporation and 
CSX Transportation, Inc., Norfolk Southern 
Corporat:on and Norfoik Southern Railway 
Cor̂ .pany Control and Operating Leases/ 
Agreaments — Conrail I'C. and Consolidated 
Rail Corporation 

Dear Secretary Williams: 

Enclosed pie «-£e f i n d CSX/NS-70 (.^pplicants' Appeal from 
the Decisions of Presiding Administrative Law Ju'igu C -ncerning 
Production of I n t e r n a l Cost;? and Other Commercially Seasitive 
Data) t o be f i l e d i n the above-re'Cerenced docket. This appeal 
also embraces a request that the p-^-^-j stay ALJ Levoi t h a i ' s. 
decisions at issue beyond Gepter^xier 12 at 5:00 p.m. v.nless ti i e 
Board has acted on thxs appeal that time. The A-̂ u has stayed 
his decisions through that date and time. 

well as i 
Accompanying t h i s l e t t e r are 25 copies of CSX/NS-70, as 
formatted WorkPerf^ct diskei:te. 

Thank you for your assistance i n t h i ; n.atter. Please 
contact mc (202/429-8063) or Chris Datz of Arnold & Porte.T 
(202/942-5249) ; f you have any questions. 

,SEP 0 a 1997 
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The Honorable Vernon A. Williams 
September 8, 1997 
Page 2 

Kinclly date stamp the enclosed addi t i o n a l copies of 
t h i s l e t t e r at the time of f i l i n g and return them to our 
r^essenger. 

Respectfully yours, 

Dc.vid H. Coburn 

DHC:dlhc 
Enclosures 



CSX/NS-70 

EXPEDITED ACTION REQUEii-iED 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

CSX CORPORATION AND 
CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPOPĴ TION AND 
NORFOLK SOUTHERN RAILWAY COMPANY --
CONTROL AND OPERATING LEASES/AGREEMENTS 
CONRAIL INC. AND 
CONSOLIDATED RAIL CORPORATION 

Finance Docket 
No. 33388 

APPLICANTS' APPEAL FROM DECISIONS OF 
PRESIDING ADMINISTRATIVE LAW JUDGE 

CONCERNING PROLJCTION OF INTERNAL COSTS 
AND OTHER COMMERCIALLY Si£NSITIVE DATÂ  

Applicants^ j:ubmit t h i s j o i n t b r i e f i n support of 

t h e i r appeal from two decisions of Presiding Administrative liaw 

Judge Leventhal ("ALJ") reauiring them to produce, i n response to 

broad discovery requests of various u t i l i t i e s , two categorief, of 

coirmercially sensitive proprietary information.^ Applicants 

submit that these data are not relevant to any l e g i t i m a t e issue 

' This Appeal embraces a request to continue tne stay '.•>f the 
orders under ppeal beyond September 12 at 5 p.m., through which 
time the Presiding Administrative Law Judge stayed his own 
de.-;isicns, pending a r u l i n g on t h i s Appeal. 

^ Applicants are CSX Corporation and CSX Transportation, Inc. 
("CSX"), Norfolk Southern Corporation and Norfolk Southern 
Railway Company ("NS") ind Ccnrail Inc and Consolidated Rail 
Corporation ("Conrail"). 

' The decisions fr^m which t h i s appea!' i s taken are Decision Nc. 
26, issued September 5, 1997 and an oral r u l i n g of the ALJ at a 
September 5 discovery conference. Relevant pages from the 
t r a n s c r i p t of that conference are attached. 



i n t h i s c o n t r o l proceeding, and that the production of these data 

to persons who serve as outside advisors to these u t i l i t i e s i n 

contract negotiations with the Applicants w i l l r e s u l t i n 

competitive h?rm to Applicants that cannot be avoided under the 

terms ot the Protective Order i n t h i s proceeding.^ Whatever 

purpose might be served by dif'closure of t h i s information can be 

served by reliance instead cn Uniform Rail Costing System data, 

which i s r e a d i l y available to the ACE U t i l i t ' : ^ s and t h e i r 

conL'ultai ts . 

The info-rm.^.tion at issue consists of (1) i n t e r n a l r a i l 

management cost information r e l a t i n g to rates offered to these 

u t i l i t i e s or rjn s i d e r e d durir.j the course of negotiations with 

these u t i l i t i e s and (2) i n t e r n a l l y considered rate proposals, and 

in t e r n a l market analyses r e l a t i n g to such proposals, that CSX, NS 

or Conrail developed i n the course of previous; or current 

contract negotiations w i t h these same u t i l i t i e s , wh:i ch includes 

documents th:it r e l a t e to bids that were i n fact not offered tc 

the u t i l i t i e s . Information f a l l i n g i n t o these two categories has 

The j o i n t l y represented u t i l i t i e s that are a c t i v e l y seeking 
production of t h i s informa' ion are American E l e c t r i c Power, 
A t l a n t i c City E l e c t r i c Coruj-any, Delmarva Power and Light Company 
^"Delmarva"), and Indianapolis Power and Light Company (hereafter 
c o l l e c t i v e l y the "ACE U t i l i t i e s . " ) Two other u t i l i t i e s , Niagara 
Mohawk Power Corporation ("NT" ") and New York State E l e c t r i c and 
Gas ("NYSEG) have f i l e d "me-' J" discovery r e q u e s t t o aid i n the 
"study" being conducted by t> consultants for the ACE U t i l i t i e s . 
Counsel for NIMO has not cha .en-jed any of the redactions. 
Counsel f o r NYSEG f i l e d a p e t i t i o n with -.he Board on September 5, 
1997 asking f o r a c l a r i f i c a t i o n of the p.,.'''^tective order governing 
t h i s procoeding with regard to redactions. P 'plicants intend to 
respond to that p e t i t i o n . The Ohio Valley Cc ̂ 1 Company, 
represented by the same counsel as the ACE U t i l i t i e s , i s a party 
to the dis-:overy at issue, but none of the relevant data relates 
to that coal mine. 



been redacted from r e l a t i v e l y few of the voluminous dccument3 

produced by Applicants 3"i response to broad discovery requests 

propounded by the ACE U t i l i t i e s , including the requests the.*: were 

the subject or the ACE U t i l i t i e s ' appeal addressed i n Decision 

No. 17, served August 1, 1997. Because of the extraordinary 

commercial s e n s i t i v i t y of the information at issue and i t s lack 

of relevance to issues properly before thi? Board, and because of 

the regulav involvement of counsel and consultants to the ACE 

U t i l i t i e s i r ongoing or future rate negotiat''ons with the 

Applicants, the ALJ a.--i.?d i n f a i l i n g to hold that -redaction was 

appropriate. 

EACKGRODND 

The information at issue here was not e x p l i c i t l y the 

subject of c.ny discovery request propounded by the ACE U t i l . i i e s . 

R ther, i t was located by Applicants during the course of t h e i r 

search f o r documents responsive to broadly worded requests of the 

ACE U t i l i t i e s f o r (1) documents related to bids made to these 

u t i l i t i e s or (2) a l l documents addressing these p a r t i c u l a r 

u t i l i t i e s . The former of these requeots was the subject of a 

July 18, 199'7 r u l i n g of the ALJ, affirmed by Decision No. 17 

insofar as the ALJ d3nied i n par*- what the ACE U t i l i t i e s had 

requestf.-a. There, characterizing the ACE U t i l ' . t y discovery 

requests as "ess e n t i a l l y asking f o r a l l documents concerning 

v i r t u a l l y a l l shipments of coal, and concerning a l l negotiations 

concerning rates f o r shipment of coal f o r the l a s t 20 years" 

('decision No. 17 at 1) as "extremely broad" and of "marginal 

relevance" to th,a issues properly raised i n t h i s case ( I d . at 2), 



the Board affirmed the ALJ's r u l i n g l i m i t i n g the discovery 

requests to infc rmation concerning •-.be p a r t i c u l a r moveme-'̂ ts of 

the ACE U t i l i t i a s and to informati.n r e l a t i n g to t r a f f i c handled 

between January 1, 1995 and the f i r s t half of l'>97, as well as 

c e r t a i n e a r l i e r /ears. 

The Applicants have produced thousands of unredacted 

pages of documents to the ACE U t i l i t i e s i n response to t h e i r 

requests. The unredacted documents r.hat '..hey have produ::ed 

r e f l e c t , among o'.her categorie.=' of Jifov.nation, information about 

the rates a c t u a l l y charged to each u t i l i t y rates a c t u a l l y 

proposed to each u t i l i t y during tne course of negotiaticn, and 

volumes of coal a c t u a l l y transported or proposed to be 

transported to each u t i l i t y . In addition. Applicants have 

produced trai'f'ic data tapes to the ACE U t i l i t i e s , and are i n the 

process of producing add i t i o n a l tapes. 

In the co'urse of i t s review of documents, CSX 

i d e n t i f i e d docume.its, several of which are at issue here, that 

contained highly oens-itive i n t e r n a l management cost information, 

the disclosu"i.-e of which to counsel and consultants f o r the ACE 

U t i l i t i e s would r e s u l t i n a r i s k of substantial commercial harm 

to CSX. NS and Conrail s i m i l a r l y i d e n t i f i e d such i n t e r n a l 

management cost data i n documents that they reviewed. 

The Applicants also i d e n t i f i e d information r e f l e c t i n g 

rate proposals that they have, during the course of previous or 

on-going negotiations with the ACE U t i l i t i e s , considered o f f e r i n g 

for the transportation ot --.oal to these u t i l i t i e s , but i n many 

cases chose not to o f f e r i n such negotiations. These same 



documents generally contain i n t e r n a l analyses, including i n t e r n a l 

cost analyses, of the implications of such considered rates. In 

some cases, these docu.,>ents are r e l a t i v e l y current (dating f:.om 

as recently as June 1997) and were prepared i n connection with 

on-going negotiations. In other cases, the documents are 

somewhat older (although few date back to p r i o r to January 1995), 

but nonetheless would be of s i g n i f i c a n t commercial value to the 

u t i l i t i e s , with which the railr o a d s negotiate on a regular basis, 

year a f t e r year. A sampling of documents fropi both categorizes, 

including redacted and unredacted versions of these documents, i s 

being submitteo under seal and under separate cover f o r the 

benefit of the Board i n i t o deliberations on t h i s appeal.^ 

Applicants deternined that disclosure of t h i s s t r a t e g i c 

negotiating i n f o r i i d t i o n , and t h e i r i n t e r n a l cost data, to persons 

who advise the A( ' U t i l i t i e s i n r a i l contract negotiations would 

risK seriously undermining the a b i l i t y of each of the Applicants 

to negotiate an aims-length bargain with the u t i l i t i e s . To 

release such data to ad'^isors f o r u t i l i t i e s with which Applicants 

regularly bargain would e f f e c t i v e l y give away sensitive 

information that no r a t i o n a l negotiator of commercial contracts 

would want disclosed to persons on the other side of the 

Redacted copies of these same documents are also being 
supplied to the attorneys f o r the ACE U t i l i t i e s . Among these 
documents are CSX 26 KC 000157 and 000158, on which counsel f o r 
ACE U t i i t i e s r e l i e d at the September 5 hearing before the ẑ LJ 5 3 
examples of inappropriate redactions. These June 9 and June 6, 
1997 documents were prepared w i t h respect to very recent 
negotiations. They well demonstrate the type of cost and other 
information to which ad^'isors to the ACE U t i l i t i e s i n those very 
nego*iations should not have access. 



bargaining table, B.:? thus seriously com.promise the a b i l i t y of 

the railroads tc succer.cfully pursue t h e i r objectives -in such 

ne g o t i a t i o n s . 

S i g n i f i c a n t l y , the outside counsel and consultants f o r 

the ACF U t i l i t i e s i n t h i s proceeding -- the per.jons who would 

obtain t h i s commercially sensitive information -- acknowledge 

that t ley also regularly advise the ACE U t i l i t i e s i n rate 

negotiations with the Applicants. Thu!",, disclosure to these 

persons, even w3*-hin the framework of a Protective Order that 

l i m i t s disclosure to outside counsel and consultants, could 

r e s u l t i n commercial harm to the Applicants because the 

information, once know.-\ to these persons f o r purposes of t h i s 

rase, c. l o t be "unknown" by them when they wear the hats of 

advisors i n rate negotiations. In accordance wit h the p r a c t i c -

followed i n other Board proceedings (as well as i n c i v i l 

l i t i g a t i o n generally) , and i n recognition of the f a c t t'.iat t h i s 

data i s not relevant t c t h i s control proceeding. Applicants 

therefore redacted the commercially sensitive 'ireformation from 

copies of the documents produced to these representatives of ACE 

U t i l i t i e s . ^ 

^ In redacting c e r t a i n commercially sensitive information from 
the documents a' issue, Applicants did precisely what the 
i n s t r u c t i o n s to ACE U t i l i t i e s ' own discovery requests t o l d them 
to do: " I f any of the requested documents cannot be produced i n 
f u l l , you are i-?quested to produce them to the f u l l e s t extent 
possible, specifying c l e a r l y the reasons for your i n a b i l i t y to 
produce the remainder and s t a t i n g whatever information, 
knowledge, or b e l i e f you have concerning the unproduccd po r t i o n . " 
A t l a n t i c City E l e c t r i c Compai.y, et al.'s F i r s t Set of 
Interrogatories and F u s t Set of "Requests f o r Production of 
Documents to CSX, I n s t r u c t i o n No. 5. 

(continued...) 
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Counsel f o r the ACE U t i l i t i e s argued before the ALJ 

that Applicants should be ordered to produce the unredacted 

versions of those documents on the basis of the vague assertion, 

made at oral argument and i n t h e i r August 28 b r i j f submitted to 

the ALJ, that the data i s requxred f o r counsel and consultants 

for these u t i l i t i e s to determine whether the "one-lump theory" --

the well-established p r i n c i p l e of r a i l p r i c i n g i n bottleneck 

settings -- applies to the transportation provided by the 

Applicant railroads to these u t i l i t i e s . ' ' ' The ACE U t i l i t i e s 

press t h i s argument even though (1) only one of these u t i l i t i e s , 

Delmarva, "would confront any semblance of an ac q u i s i t i o n - r e l a t e d 

v e r t i c a l competition issue," as tne Board found i n Decision No. 

17 at p. 2, f n . 4 and C?) the information at issue would not 

assist even that ore u t i l i t y to rebut the one-lump thee -y, i . e . . 

to challenge what the Board described i n Decision No. 17 as "a 

*̂  ( . . . continued) 

Applicants' approach has helped f a c i l i t a t e the timel' 
conipletion of the discovery process. The a l t e r n a t i v e to 
redacting portions of documents as to which Applicants believe 
disclosure should not be required (while producing the remainder 
of the document) would be to withhold the e n t i r e document pending 
a resolution of Applicants' objections. 

In addition, counsel f o r the ACE U t i l i t i e s has claimed i n o r a l 
argument before the ALJ chat Decision No. 17 recognizes that the 
need for t h i s data goes f a r beyond the need to rebut the one-lump 
theory -- that instead i t goes to an examination of how CSX and 
NS determine what rates to charge u t i l i t i e s . Counsel f o r ACE 
U t i l i t i e s , however, have yet to explain the relevance of such an 
inquiry to the determination of issues ir. a control proceeding 
As the Board noted i n Decision No. 17, "We w i l l address any 
issues of increased market power i n our f i n a l decision i n t h i s 
proceeding . . . We are not convinced, however, that the 
material that .acF seeks would i n any way aid our resolution of 
those issues." 



basic principl^e of economics, that firms w i l l generally attempt 

to maximize t h e i r p r o f i t s . " Dec. No. 17 at 3. 

The issues r e l a t i n g to the redaction of the cost data 

were o r a l l y argued before the ALJ on August 20, 1997, and 

subsequently briefed, before the ALJ. In Decision No 26 (served 

Sept. 5) the ALJ held that the redaction of the cost data was 

improper because, he concluded, i t negated the usefulness t c ACE 

U t i l i t i e s of the documents produced i n response to his July 18 

decision narrowing the ACE U t i l i t i e s demands. In so r u l i n g , the 

ALJ erroneously assumed that the Board "ruled upon the relevance 

of the disputed documents" -̂.n Decision No. 17. Dec. No. 26 at 3. 

The ALJ also held that the Protective Order "should s u f f i c e t o 

a l l a y Applicants' concerns." Id. at 3. 

Further, at a discovery hearing held on September 5, 

1997, the ALJ r e l i e d on the same rati o n a l e to r u l e that the 

Applicants are required to disclose information concerning rates 

and related market analyses of rates and proposals that, i n many 

cases, were not even placed on the negotiating table. See 

attached excerpts of Transcript of September 5 hearing ("Tr") at 

73 . 

At the request of the Applicants, these two rul i n g s 

were stayed by the ALJ pending the Board's determination of t h i s 

appeal. However, the ALJ agreed to such a stay only through 5 

p.m. on September 12, at which time Applicants w i l l be required 

to turn over unredacted copies of the documents at issue absent a 

r u l i n g from the Board r e l i e v i n g them of that requirement. See 



Tr. at 73-75.^ Applicants accordingly urge the Board to act on 

t h i s appeal p r i o r to that time. 

However, should the Board not f i n d i t possible to act 

by September 12, Applicants request that the Board extend the 

stay imposed by the ALJ u n t i l i t has had an opportunity to 

consider t h i s matter and issue a decision. Failure to do so 

could r e s u l t i n irreparable harm to Applicants f o r there i s no 

way to "unring the b e l l . " Once the unredacted documents are 

disclosed, the information w i l l be kno^n to the very persons 

that, as Applicants aduress f u r t h e r b'-̂ low, should not be e n t i t l e d 

to see them f o r the reasons discussed f u r t h e r below. 

ARGUMENT 

The Decisions of the ALJ should be reversed because 

they r e f l e c t "a clear error of judgment.'' 49 C.F.R. 1115.1(c). 

The ALJ was required to balance the extraordinary commercial 

s e n s i t i v i t y of the information, and the fact that i t could be 

used to the detriment of the Applicants i n pending or future 

negotiations were i t disclosed to the outside advisors f o r the 

ACE U t i l i t i e s , against the absence of any legitimate basis f o r 

f i n d i n g the information relevant to t h i s proceeding. He f a i l e d 

to do so. 

In r e q u i r i n g production of the data, he f a i l e d to 

recognize that the l i k e l i h o o d of commercial harm far outweighs 

^ The ALJ also required expedited b r i e f i n g of t h i s matter 
before the Board. The b r i e f f o r the ACE U t i l i t i e s must be f i l e d 
by 2 p.m. on September 9. Tr. at 73-75. 



che claimed relevance of the documents to the four ACE U t i l i t i e s , 

three of which do not even have any v e r t i c a l competition claims 

that would implicate the one-lump theory on which the U t i l i t i e s 

have e s s e n t i a l l y r e l i e d i n arguing relevance. The ALJ also erred 

i n assuming that the r e l a t i v e l y few d^/LiAmeiits at issue are 

relevant and i n concluding that the Board had found that they are 

relevant i n Decision No. 17. Further, even i f the data sought 

holds even a modicum of relevance i n the present control 

proceeding, and the Applicants do not concede that i t does, the 

ALJ f a i l e d to weigh that relevance against the r i s k of commercial 

harm from producing that information. 

Moreover, i n r e l y i n g on the Protective Order, the ALJ 

f a i l e d to recognize that that Orcer does not provide s u f f i c i e n t 

protection against the r i s k s inherent i n a s e t t i n g where outside 

counsel and consultants have a continuing role f o r t h e i r c l i e n t s 

i n the commercial negotiation of contracts with the Applicants, a 

role that p i ces them i n the p o s i t i o n of being the f u n c t i o n a l 

equivalent of in-house advisors. 

A. The Information At Issue i s 
E x t r a o r d i n a r i l y Sensitive 

I f Applicants are required to provide the type of 

redacted i n t e r n a l management cost inforroation, and negotiating 

strategy information at issue here, they would be subjected to 

s i g n i f i c a n t r i s k s of harm i n t h e i r commercial relationships w i t h 

the ACE U t i l i t i e s . I n t e r n a l cost analyses and calculations are 

among the most sensitive and proprietary information that 

railroads maintain, and such information plays a r o l e i n the 

10 



r a i l r o a d s ' negotiations with shippers (including the ACE 

U t i l i t i e s ) over rates and other terms of service. Moreover, i t 

i s not disputed here that the same counsel and consultants f o r 

the ACE U t i l i t i e s i n these control proceedings a c t i v e l y 

p a r t i c i p a t e i n , and advise about, counselling shippers (including 

the ACE U t i l i t i e s ) with respect to rate matters, and i n f a c t they 

frequently p a r t i c i p a t e i n the actual rate negotiations 

themselves. In short, i t would be d i f f i c u l t to postulate a more 

troublesome -- and i n the circumstances of t h i s case, 

inappropriate -• s i t u a t i o n i n which to force the disclosure of 

such highly c o n f i d e n t i a l and commercially sensitive 

information.^ 

B. In These Circumstances, A Balancing of 

Commercial Harm Against Relevance i s Required 

Disclosure of commercially sensitive information should 

not be required without a careful balancing of the need ( i f any) 

f o r the information -- and the a b i l i t y of the ACE U t i l i t i e s to 

generate comparable infI'^rmation from other sources -- against the 

l i k e l i h o o d of competitive harm to Applicants. See. e.g.. Notice 

of Exemption -- Issuance of Securities and Assumption of 

L i a b i l i t i e s I l l i n o i s Central Railroad Company. Finance Docket 

No. 31468 (served June 14, 1989), pet, for review denied sub nom. 

ICG Concerned Workers Assn. v. United States, No. 88-1764 (D.C. 

^ To r e i t e r a t e , the redacted documents constitute a r e l a t i v e l y 
small number out of thousands of pages that were produced i n 
t h e i r e n t i r e t y , and no document was withheld i n i t s e n t i r e t y . 
The ALJ's suggestion i n Decision No. 26 that the e f f e c t of these 
redactions was to r e s u l t i n "ephemeral compliance" i s wide of the 
mark, p a r t i c u l a r l y i n view of the lack of relevance of "hat was 
redacted, as discussed next. 
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Cir., February 14, 1992) (sensitive commercial data should not be 

disclosed absent "seme modicum of a showing of s p e c i f i c need or 

purpose"); Buffalo & Littsb'.irah Railroad. Inc. -- Exemption --

Acquisition and Operation of Liner i n New York and Pennsylvania. 

Finance Docket No. 31117 (served Nov. 7, 1988) (parties seeking 

"sensitive commercial informatioi:" must be sp e c i f i c about why 

such information i s needed; i n the absence of a s p e c i f i c showing 

the req-cest for such data "would constitute the type of ' f i s h i n g 

expedition' we have refused to countenance.") .-̂^ In f a c t , i t 

i s precisely such a general "dragnet" into a railroad's business 

that the Board precluded i n Decision No. 17: 

Under these circumstances, we are extremely reluctant 
to authorize the broad discovery of commercially 
sensitive information that p e t i t i o n e r s propose. 
Trailways Lines, Inc. v. ICC, 766 F.2d 1537, 1546 (D.C. 
Cir. 1985) (". . . the Commission was simply not 
required to allow a dragnet, expe-^xsive exercise of 
discovery i n t o [applicant's] business when that 
discovery was seen by the agency as most u n l i k e l y to 
af f e c t i t s decision.") Decision No. 17 at 3. 

Examination of the commercial harm/relevance balctucing 

factors demonstrates that disclosure should not i.e ordered i n 

t h i s case. F i r s t , i t merits r e i t e r a t i n g that the ACE U t i l i t i e s 

never propounded a discovery request that e x p l i c i t l y seeks cost 

See also In re Remington Arms Co.. Inc., 952 F.2d 1029, 1032 
C/th Cir. 1991) (even i f "the party seeking discovery shows both 
relevance and need, the court must weigh the i n j u r y that 
disclosure might cause... against the moving party's need f o r the 
i n f o r m a t i o n . " [ c i t a t i o n o m i t t e d l ) ; S t a b i l i u s v. Haynsworth. 
Baldwin. Johnson & Greaves. P.A.. 144 F.R.D. 258, 266 (E.D. Pa. 
1992)(there i s a "heightened standard of relevance f o r discovery 
of c o n f i d e n t i a l information"); Empire cf Carolina. Inc. v 
Mackle. 108 F.R.D. 323 iS.D. Fla. 1985). 
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data or data on rate proposals that were never made. The 

information at issu( here i s instead parts of documents 

responsive t t more sweeping requests f o r nearly a l l of the 

information that the railroads r e t a i n concerning each of the 

U t i l i t i e s . Thus, any claims of the ACE U t i l i t i e s chat the 

information at issue here i s important to t h e i r case should be 

viewed with a large dose of skepticism - - i f the information were 

so important, one might expect that they would have expressly 

asked for i t , 

Fu-ther, t h ^ ACE U t i l i t i e s have f a i l e d to show any need 

for the redacted information, much less a showing of s u f f i c i e n t 

need to overcome t h e i r burden of demonstrating why information of 

such extraordinary s e n s i t i v i t y should be produced to them. As 

the Poavd recognized i n Decision No. 17, three of the f o i i r ACE 

U t i l i t i e s w i l l not experience any v e r t i c a l competition issues 

r e s u l t i n g from the Acquisition. The redacted information 

r e l a t i v e to these ACE U t i l i t i e s i s p l a i n l y not relevant to any 

one-lump theory issue. Further, an amorphous claim of need to 

examine how CSX and NS set t h e i r rates - - although of obvious 

i n t e r e s t to those who advise u t i l i t i e s i n rate negotiations -- i s 

.lot s u f f i c i e n t absent som^ connection with an i d i u t i f i a b l e 

competitive harm a r i s i n g from the transaction. Thus, the 

information requested f a l l s outside of the relevance arguments 

presented by the ACE U t i x i t i e s . 

The ALJ, however, f a i l e d to recognize that as to these 

u t i l i t i e s , there was not even a colorable claim of relevance t o 

balance against the l i k e l i h o o d of prejudice to Applicants that 
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would r e s u l t from disclosure of sensitive cost and other 

information i n Applicants' f i l e s . Indeed, the ALJ's w r i t t e n 

decision appears to r e l y on the mistaken proposition that 

Decision Ho. 17 constituted a Board determination that everything 

contained i n any of the documents responsive to ACE U t i l i t y 

discovery requests i s relevant. Applicants submit that the ALJ 

has misread Decision No. 17 by f a i l i n g to give appropriate weight 

to the Board's recognition there that the material at issue might 

be relevant only " [ t ] o the extent that [the u t i l i t i e s ] are 

'bottleneck shippers," which the Board agreed was the case only 

with one of the four ACE U t i l i t i e s , Delmarva. Moreover, the 

Board did not acdress or consider any p a r t i c u l a r documents or 

categories of oa-.a i n Decision No. 17; the issues raised here 

were no*- considered that decision on the ACE U t i l i t i e s ' appeal 

because Applicants had not yet undertaken t h e i r search f o r 

responsive documents and discovered the highly sensitiv/e 

materials at issue. 

As to Delmarva -- the one u t i l i t y chat the Board 

recognized "would confront any semblance of an a c q u i s i t i o n -

related v e r t i c a l competition issue" -- that u t i l i t y dees not need 

the information at issue to challenge the a p p l i c a b i l i t y of the 

one-lump theory to i t s t r a f f i c . The ir^formation that i t would 

need to challenge that theory i s already i n i t s hands, namely, 

the rates i t was charged and the demand f o r the transportation 

services provided to i t . The one-lump theory posits that the 

bottleneck c a r r i e r charges a price that f u l l y e x p l o i t s the 

customers' demand. Decision No. 17 at 3; Western Resources v. 
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Surface Transportation Boa'̂ d. 109 F.3d 782, 787 (D.C. Cir. 1997). 

To test the v a l i d i t y of the one-lump theory, Delmarva needs only 

information about price (which i t has) and i t s own demand (which 

i t uniquely has). I t i s simply not necessary f o r Delmarva to 

have access to information r e f l e c t i n g sensitive, p roprietary 

i n t e r n a l cost data, or to rate proposals that the r a i l r o a d s have 

during the course of previous or on-going ne'-jotiations, 

considered o f f e r i n g , but u l t i m a t e l y chose not to o f f e r i n such 

negotiations, or to i n t e r n a l market analyses r e f l e c t i n g the 

consideration of proposals made, received or contemplated but 

never communicated. In fact, the ACE U t i l i t i e s have c i t e d no 

precedent f o r the unusual proposition that any of the information 

at issue here i s relevant to either rebur the one-lump theory or 

to a competitive harm a r i s i n g from a transaction.-'^-'^ Such data 

>«jas i n fact never even sought by any of the numerous u t i l i t i e s 

that extensively l i t i g a t e d v e r t i c a l competition issues i n the 

Burlington Northern/Santa Fe merger proceeding. 

''••̂  The Board should not permit the examination of a r a i l 
c a r r i e r ' s proprietary cost data and negotiating strategy simply 
because i t seeks approval to control another c a r r i e r . The ACE 
U t i l i t i e s have not even described a theory of competitive harm 
which would support a request for the data at issue. 

The ACE U c i l i t i e s c i t e the Western Resources case f o r the 
proposition that cost data i s relevant. Nothing i n that case, or 
the underlying Board decision i n the BN/Santa Fe merger case, 
stands f o r the proposition that i n t e r n a l cost data i s essential 
to the a b i l i t y of a u t i l i t y to rebut the one-lump theory. 
Further, as the Board held i n Decision No. 17, the shipper 
evidence presented i n the BN/Santi Fe merger proceeding to rebut 
the theory "was rejected because i t war, unpersuasive i n l i g h t of 
other evidence that better explained the c a r r i e r s ' actions i n 
that case, which were f u l l y consistent w i t h the one-lump theory," 
not because the shippers there did not seek or present the type 
of data that the ACE U t i l i t i e s now seek. Dec. No. 17 at 2. 
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Delmarva already knows whether or not i t has a basis 

fo r arguing that Conrail misjudged Delmarva's willingness to pay 

by charging too l i t t l e s that NS ;which would serve the Delmarva 

f a c i l i t i e s as it. sole destination c a r r i e r i f the Application i s 

approved) could raise Delmarva's rates. Delmarva knows the price 

i t paid and i t s own demand requirements. Further, i t was 

s p e c i f i c a l l y acknowledged i n a July 14 Motion to Compel f i l e d 

w i t h the ALJ i n t h i s proceeding oy the ACE U t i l i t i e s that 

Delmarva has information showing "Delmarva has been able to use 

competition between CSX and Norfolk Southern to lower the price 

f o r t ransporting i t s coal . . . [and] has reaped the benefit of 

t h i s competition among o r i g i n c a r r i e r s . " Motion to Compel at 9-

10. P a r t i c u l a r l y i n view of the fact that Delmarva already has 

the information that would allow i t tc m.eet the f i r s t leg of the 

t e s t needed i rebut the one-lump theory -- evidence showing that 

i t has received the benefits of o r i g i n competition -- i t 

c e r t a i n l y docs not need access to the commercially sensitive cost 

and other information at issue here to make i t s case.^^ 

The ACE U t i l i t i e s conveniently ignore the fact that 

only Delmarva can claim to face a bottleneck s i t u a t i o n . I f 

Delmarva desires to test the a p p l i c a b i l i t y of the "one-lump" 

theory to i t s shipments, and i f i ; seeks information concerning 

Further, Delmarva cannot p l a u s i b l y argue, and has not argued, 
that ths data at issue here i s relevant to the second leg of the 
test f o r r e b u t t a l of the one-lump theory, namely, that the 
a c q u i s i t i o n would eliminate the benefits of the o r i g i n 
competition i t claims to enjoy. The information at issue i s not 
even remotely related to t h i s second element of the r e b u t t a l 
t e s t . 
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the r e l a t i v e p r o f i t margins of the "bottleneck' and "upstream" 

c a r r i e r s on p a r t i c u l a r movements, i t already has access to such 

information i n the form with which the Board i s f a m i l i a r . The 

Board has promulgated the Uniform Rail Costing System ("URCSM as 

the appropriate methodology f o r regulatory costing. Accordingly, 

i f any form of cost analysis i s used i t should be URCS, not 

in t e r n a l cost data of the c a r r i e r s . The ACE U t i l i t i e s ' 

consultants not only have ready access to URCS, they are 

extremely f a m i l i a r with the methodology and use i t on a regular 

and ongoing basis both f o r purposes of counselling c l i e n t s and i n 

rate and control l i t i g a t i o n before the Board. Given the extreme 

s e n s i t i v i t y of the i n t e r n a l management cost information as to 

which the ACE U t i l i t i e s seek disclosure - information which the 

Board i t s e l f ha.̂> recently held not to be rele'/ant or discoverable 

ever i n rate cases -- and the a b i l i t y of Delmarva to prepar-^ 

testimony exploring the a p p l i c a b i l i t y of the "one-lump" theory to 

t h e i r shipments without i t , there i s no proper basis f o r ordering 

the production of the unredacteJ versions of the documents at 

issue. 

I j i denying shipper discovery requests f o r access to 

in t e r n a l \ a i l r o a d costing systems i n two separate cases w i t h i n 

the past several months, the Board has made clear that i t has 

neither the i n c l i n a t i c n nor the resources to engage i n the 

complex manipulations of i n t e r n a l cost systems that would be 

necessary to make them compatible with an URCS-based format. 

Potomac E l e c t r i c Power Co. v. CSX Transportation. Inc.• Docket 

No. 41989 (served May 27, 1.997), at 3; Arizona Public Service Co. 
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and PacifiCorp v. The Atchison. Topeka and Santa Fe Ry. Co.. 

Docket No. 41185 (served July 29, 1997), at 4. Moreover, i f the 

ACE U t i l i t i e s were to o f f e r arguments about the p r o f i t a b i l i t y of 

pa r t i c u l a r movements to t h e i r f a c i l i t i e s as determined by an 

Applicant's i n t e r n a l cost syste.n, i t i s i n e v i t a b l e that 

interminable disagreements about the nature and v a l i d i t y of such 

a system's divergences from URCS would result.^'' Thus, 

parties are to apply the URCS methodology', not the i n t e r n a l 

costing systems of the c a r r i e r s , f or purposes of analyzing the 

c a r r i e r s ' costs i n connection wi^-h p a r t i c u l a r moves. 

The ACE U t i l i t i e s argue that URCS has relevance only to 

maximum reasonable rate cases. That i s simply not true. In a 

Decision served on September 20, 1989, i n Sx Parte No. 431 (Sub-

No. 3.) , the ICC adopted URCS fo r a l l regulatory costing 

purposes. In adopting URCS, the ICC e x p l i c i t l y c i t e d the areas 

of i t s j u r i s d i c t i o n , and the corresponding sections of the 

I n t e r s t a t e Commerce Act, i r which " [ t ] h e submission of cost 

evidence i s needed f o r ... regulatory purposes," including 

"Mergers and Consolidations (49 U.S.C. 11341-11351)." Adoption 

of the uniform Railroad Costing System As A General Purpose 

''̂  Applicants of course use t h e i r i n t "rrnal r a i l costing systems 
f o r management purposes, as well as i n connection wit h 
ratfmaking. As the Board recognized i n Potoi?ac E l e c t r i c Power 
and Arizona Puolic Service Comu-'.ission, however, t h i s f a c t does 
not ma'-.e such systems relevant f o r regulatory purposes. Further, 
i t i s not how Applicants determine what rates to o f f e r that i s 
relevant i n terms of one lumj) analysis, but rather the actual 
l e v e l of those rates i n rv_lation to demand. As noted, Delmarva 
already has that l a t t e r information and the one-lump theory i s 
not even pertinent to the other ACE U t i l i t i e s i n the con'-ext of 
t h i s case. 
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Costing System For A l l Regulatory Purposes, 5 I.C.C. 2d 894 

(1989) , at 1 (fn . 2) . 

The importance of requiring use of the non-proprietary 

and readily available URCS methodology to calculate costs f o r 

purposes of determining p r o f i t margins on "bottleneck" movements, 

rather than forcing disclosure ot Applicants' own highly 

confidential i n t e r n a l management cost information, i s heightened 

i n t h i s case by the i d e n t i t y of the counsel and consultants f o r 

the ACE U t i l i t i e s . Information regarding CSX's and NS's i n t e r n a l 

costing systems would be ar. invaluable t o o l to any party 

negotiating a transportation rate w i t h the r a i l i o a d , whether for 

p a r t i c u l a r movements to the f a c i l i t i e s of the ACE U t i l i t i e s or 

for any other movements. Btt because these u t i l i t i e s engage i n 

such rate negotiations, and t h e i r counsel and consultants 

r o u t i n e l y p a r t i c i p a t e i n such negotiations both for these p a r t i e s 

and for other r a i l shippers, disclosure of the redacted 

information would place Applicants at a r i s k of competitive 

disadvantage i n many future negotiations, and could confer an 

The ACE U t i l i t i e s attempted i n t h e i r August 28 b r i e f to the 
ALJ to b l u r the p r o p r i e t y of usirig URCS to analyze the costs, and 
accordingly the p r o f i t a b i l i t y , to t r a f f i c i n v o l v i n g a bottleneck 
c a r r i e r by emphasizing that maximum reasonable rate cases deal 
v i t h "the costs of a Hypothetical, stand-alone r r i l r o a d " (ACE 
Brief at 7, emphasis i n o r i g i n a l ) . The fact that the Board u£es 
URCS i n measuring actual operating costs i n stand-alone cost 
analysis argues f o r i t s use i n other contexts, not against i t . 
The ACE U t i l i t i e s miss the point by f a i l i n g to recognize "he fact 
that the Board .nandates the use of URCS i n rate cases f o r 
determining r a i l r o a d costs, and i t has expressly found on two 
occasion.5 i n recent months that i n t e r n a l r a i l r o a d costs are 
i r i e l e v a n t and need not be disclosed i n rate cases. 
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u n f a i r advantage on the shippers which r e t a i n these counsel 

and/or consultants. 

In concluding without extended analysis that the 

information at issue here i s relevant, the ALJ f a i l e d to 

appropriately consider the above factors. His decisions do not 

r e f l e c t the required balancing of the claims of purported 

relevance against the clear l i k e l i h o o d of commercial harm to the 

int e r e s t s of the Applicants The ALJ evidently concluded that 

the Board had determined that the documents i n question and the 

information i n them i s relevant f o r a l l purposes and therefore 

did not properly balance relevance ag-^inst the clear r i s k of 

harm. Further, f o r the reasons addressed next, he f a i l e d to 

properly consider the l i m i t s of the Protective Order i r t h i s case 

i n the circumstances presented here. 

C. The Protective Order Does Not Offer 

S u f f i c i e n t Protection From Competitive Harm Here 

The fa c t that the outside counsel and consultants f o r 

the ACE U t i l i t i e s here are also a c t i v e l y invoi'.'-ed (or i n such a 

posture to become so involved) i n rate negotiations i s a c r i t i c a l 

point. As Judge Easterbrook has w r i t t e n f o r the Seventh C i r c u i t : 

"When co'.nsel act as the negotiators, they become business agents 

for the [ c l i e n t s ] , and there i s l i t t l e difference between 

providing information to the president of a [ c l i e n t ] and 

providing i t to the [ c l i e n t ' s ] lawyer-agent." B a l l Memorial 

Hospital. Inc. et al v. Mutual Hospital Insurance. Inc.. 7 84 

F.2d 1325, 1346 (7th Cir. 1986). The very purpose of the 
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Protective Order entered i n t o t h i s case i s to shield t h i s 

s p e c i f i c kind of extremely sensitive information from use or 

nib".se by shippers and t h e i r advisors. This category of 

information which the ACE U t i l i t i e s are seeking must be carved 

out and given special treatment. 

To the rejoinder that there i s a protective order i n 

place i n th'^se proceedings that would guard against possible 

misuse of Applicants' highly c o n f i d e n t i a l and commercially 

sensitive information, three observations must be made. F i r s t , 

the agency i t s e l f has recognized that protective orders may not 

always c o n s t i t u t e a s u f f i c i e n t safeguard f o r avoiding the 

pocential misuse of c o n f i d e n t i a l information. The Board's 

predecessor on several occasions e x p l i c i t l y denied discovery 

requests because of c o n f i d e n t i a l i t y concerns, notwithstanding the 

actual or possible use of a protective order. See, e.g.. Notice 

of Exemption -- Issuance of Securities & Assumption of 

L i a b i l i t i e s -- I l l i n o i s Central R.R. Co.. Finance Docket No. 

31468 (served June 14, .989); Buffalo & Pittsburgh R . ' i . . Inc. --

Exemption -- A c q u i s i t i . . i & Operation of Lines i n New York & 

Pennsylvania. Finance Docket 31116 (served November 7, 1988), at 

2; Bituminous Coal -- Hiawatha. UT to Moapa. NV, Docket No. 3 0738 

(served October 26, 1984), at 4, 7 ( r e j e c t i n g discovery requests 

for c o n f i d e n t i a l and commercially l e n s i t i v e cost information i n 

the absence of a showing of need f o r the data). 

Second, even assuming the best of intentions, 

protective orders do not c o n s t i t u t e a panacea f o r a l l appropriate 

concerns about c o n f i d e n t i a l i t y , p a r t i c u l a r l y i n circumstances 
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v.here the same counsel and consultants who represent the part i e s 

i n the consolidation proceedings also represent them i n 

connection with the precise types of rate negotiations i n which 

the redacted information i s l i k e l y to be of the greatest 

significance commercially. The Board's predecessor, the 

In t e r s t a t e Commerce Commission, e x p l i c i t l y acknowledged :he 

seriousness of t h i s concern i n declining to order production of 

information sought i n discovery i n a rate case i n which a 

prote c t i v e order was i n place. and which involved the same cost 

consultants representing the ACE U t i l i t i e s here. In that case, 

the ICC emphasized: "We recognize that the universe of 

consultants, r a i l c a r r i e r s , and attorneys i n t h i s area of 

economic regulation i s comparatively small, and that the 

disclosure of propriety ry information may u l t i m a t e l y work to the 

disc l o s i n g party's competitive disadvantage." McCarty Farms. 

Inc.. et a l . v. Burlington Northern Inc.. ICC Docket No. 37809 

(Decision served February 13, 1995) (involving the unwillingness 

of the same consultants serving the ACE U t i l i t i e s here to produce 

what they perceived to be highly sensitive commiercial information 

used i n contract negotiations to the r a i l r o a d defendant) . 

s i m i l a r l y , i n denying a recent motion by another u t i l i t y t o 

modify the protective order i n these proceedings i n order to 

allow the use of con f i d e n t i a l information produced i n discovery 

m a separate, unrelated rate case (against CSX), the Board 

stated that "...we cannot help but note that t h i s issue would not 

even have arisen but for PEPCO's use of the same lawyers i n both 

cases, a s i t u a t i o n that c a l l s f o r extreme care i n the use of t h i s 
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c o n f i d e n t i a l information." See Decision No. 18 herein, served on 

August 5, 1997, at 4 (emphasis added). 

Third. Applicants' concerns with respect to highly 

c o n f i d e n t i a l i n t e r n a l management cost information have less to do 

with tne possible i n t e n t i o n a l unauthorized disclosure of such 

information than with i t s unauthorized, or even inadvertent or 

unconscious, use. The former can presumably be monitored and 

detected under the terms of the Protective Order i n t h i s case, 

and appropriate sanctions can be sought for v i o l a t i o n s . However, 

no order can cause an i n d i v i d u a l to forget what he or she has 

learned, or to erect impenetrable "Chinese Walls" w i t h i n t h e i r 

minds. Rather having learned from highly c o n f i d e n t i a l 

information how any of the Applicants determines costs f o r 

purposes of negotiating rates, an i n d i v i d u a l cannot r e a l i s t i c a l l y 

be expected not to bring that information to bear (even i f 

unconsciously) i n subsequent rate negotiations. 

This fundamental point has been e x p l i c i t l y recognized 

by a nuinber of t r i b u n a l s which have been confronted with the 

problem, but was not properly taken i n t o account by the ALJ. For 

example, the United States C'ustoms Court denied access to 

c o n f i d e n t i a l documents ir, an In t e r n a t i o n a l Trade Commission case 

to in-house counsel^*^ of an Intervener corporation, expressing 

Not s u r p r i s i n g l y , many cases which grapple with the problem 
of the inadequacy of p r o t e c t i v e orders f o r especially sensitive 
and c o n f i d e n t i a l business information deal with the issue of 
whether in-house counsel should be denied access because of t h e i r 
close i d e n t i f i c a t i o n with t h e i r employer's business i n t e r e s t s . 
Because as the Seventh C i r c u i t recognized i n B a l l Memorial 
Hospital counsel who act as negotiators become business agents of 

(continued...) 
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i t s view that by such denial i t "intended to avoid placing them 

under the unnatural and unremitting s t r a i n of having to exercise 

constant self-censorship i n t h e i r normal working r e l a t i o n s . " 

A t l a n t i c Sugar. Ltd.. et a l . v. United States, et a l . , 85 

Cust.Ct. 133 (1980). See also United States Steel Corp. v. 

Uniced £:ates, 569 F.Supp. 870, 872 (1983) ("...in the Court's 

judgment, i t i s humanly impossible to control che inadvertent 

disclosure of some of t h i s information i n any prolonged working 

relationship.") S i m i l a r l y , i n a decision a f f i r m i n g the D i s t r i c t 

Court's denial of access to co n f i d e n t i a l infonriation i n a Federal 

Trade Commission proceeding to in-house counsel, the D.C. C i r c u i t 

c i t e d approvingly the argument of the FTC that " i t i s very 

d i f f i c u l t f o r the human mind to compartments 1 ze and selectively 

suppress information once learned, no matter how well-intentioned 

the e f f o r t may be to do so." Federal Trade Comm'n v. Exxon 

Corporation. 63G F.2d 1336, 1350 (D.C. Cir. 1980). And i n yet 

another case a f f i r m i n g an order barring in-house counsel from 

reviewing ^ j n f i d e n t i a l documents i n a copyright infringement 

case, the Ninth C i r c u i t observed the nature of the problem of 

suppressing knowledge garnered through review of sensitive 

information under the terms of a protective order: "The 

magistrate expressly credited in-hcuse counsel's i n t e g r i t y and 

good f a i t h . The magistrate had to consider, however, not only 

whether the documents could be locked up i n cabinets, but also 

•"•̂  ( . . . continued) 
the c l i e n t , there i s no a n a l y t i c a l reason to d i s t i n g u i s h the 
a p p l i c a b i l i t y of such cases to the outside counsel and 
consultants f o r the ACE U t i l i t i e s i n these proceedings. 
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whether [ir-house counsel] could lock-up trade secrets i n his 

mind, safe from inadvertent disclosure to his employer once he 

had read them." Brown Bag Software v. Symantec Corp.. 960 F.2d 

1465 1471 {9th Cir. 1992) . 

CONCLUSION 

The r i s k s of inadvertent or unconscious use of the 

redacted i-nternal management cost information, and the other 

competitively senr-itive' data at issue here, are too great to 

require disclosure, p a r t i c u l a r l y •> .i view of the absence of any 

l e g i t i m a t e demonstraticr of why the information i s needed. This 

i s , a f t e r a l l , a control proceeding and not a rate case; the 

inquiry here i s whether the transaction i s consistent with the 

p\iblic i n t e r e s t , not the reasonableness of rates negotiated 

between Applicants and the ACE U t i l i t i e s . 

For these reasons. Applicants r e s p e c t f u l l y request that 

the Board reverse the decisions of the ALJ ordering production of 

the unredacted versions of the documents a,, issue and stay the 

ALJ's decision beyond September 12 should no decision on t h i s 

appeal be forthcoming by 5 p.m. on that date. 
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+ + + + 

SURFACE TRANSPORTATION BOARD 

ORAL AP.GUMFNT 

CSX CORPORATION AND CSX 
TPJ\NSPGRTATION, INC., NORFOLK 
SOUTHERN CORPOIiP..TION AND NORFOLK 
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AGREEMT̂ .NTS -- CONRAIL INC. AND 
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NORFOLK SOUTHERN RAILWAY COMPANY 
TO CSX TRANSPORTATION, INC. 

Finance Docket 
No. 333S3 

J 

Friday, 

September 5, 1997 

Washington, D.C. 

The above-entitled matter came on f o r a 
ora l argument i n Hearing Room 3 of the Federal 
Energy Regulatory Commission, 888 F i r s t Street, N.E. 
at 9:30 a.m. 

BEFORE: THE HONORABLE JACOB LEVENTHAL 
Administrative Law Judge 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N W 
VMSHINGTON, D C 20005-3701 (202) 234-4433 
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1 here. So why don't we just leave that ore over to the 

2 s ide. 

3 JUDGE LEVENTHAL: A l l r i g h t . Very w e l l . 

4 A l l r i g h t . I have heard a l l argument par t i e s wish to 

5 make. 

6 I am going to f i n d that the m.aterial that 

7 we are arguing about, the redactions that we were 

8 firguing about t h i s morning -- l e t me give t h i s back to 

9 you before I forget. That the redactions we have been 

10 arguing about t h i s morning I f i n d f a l l i n t o the same 

category as those that I have ruled upon i n my 

12 decision which I assume w i l l be issued today. 

13 I am going to f u r t h e r l i m i t the applicants 

14 i n t h e i r appeal i n that they have u n t i l M-nday to 

15 appeal from t h i s order together -- from t h i s r u l i n g 

16 that I am making t h i s morning together with the ruli'.g 

17 that I have made on the redactions that I have 

IS pre\iously ruled upon. 

19 Mr. McBride may have whatever time he 

20 l i k e s to respond to the appeal, but the stay that I am 

21 giving w i l l expire -- I am going to stay the 

22 

1 

production of the redacted material that I have 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N W 
(202) 234-4433 WASHINGTON. D C 20005-3701 (202) 234-4433 
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ordered furnished to Mr. McBride u n t i l close of 

business on Friday, September 20? 

3 MR. McBRIDE: Twelfth. 

4 JUDGE LEVENTHAL: September -- I never was 

5 good at math. My wife i s a mathematician, but I'm 

o not. To close of business on Friday, September 12. 

7 

8 

I think we have to have one more thing. 

I think you have to get your answer i n promptly. I f 

9 you want the stay to expire on Friday, you have to get 

10 your answer to whatever they f i l e on Monday i n 

11 promptly. Is Tuesday too short a time f o r you? • 

12 MR. McBRIDE: You see, we do have a 

13 deposition scheduled that day. But I w i l l t r y to -

14 abide by t h i s . 

15 I wonder i f Your Honor would modify 

16 something j u s t ever so s l i g h t l y . Make them f i l e t h e i r 

17 appeal by 2:00 on Monday. I can t r y to get mine 

16 f i l e d , my reply f i l e d by 2:00 on Tuesday. One of the 

19 reasons I am asking f or t h i s i s i n addition to a 

20 deposition, I am supposed to be on an airplane to go 

21 meet with a c l i e n t on Tuesday evening. So I am going 

22 to t r y to get t h i s done i n a day and having somebody 

NEALR. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE , N W. 
(202) 234-4433 WASHINGTON. D C 20005-3701 (202) 234-4433 
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else do the deposition. But i f they w i l l have i t i n 

my hands as well as f i l e d by 2:00 on Monday, we' l l t r y 

to follow the reply by 2:00 on Tuesday. 

4 JUDGE LEVENTHAL: A l l r i g h t . So ordered. 

5 A l l r i g h t . Then you have --my order i s clear? My 

6 r u l i n g i s clear and you have a stay u n t i l close of 

7 business on Friday. 

8 MR. McBRIDE: Would you say 5:00, Your 

9 Honor, just to --

10 JUDGE LEVENTHAL: I assume 5:00 i s close 

11 of business. I t i s close of business here at the 

12 Commission. 

13 MR. COBURN: Your Honor, j u s t one other 

14 thing. We w i l l commit to c a l l i n g the Secretary of the 

15 Board today and a l e r t i n g him to the b r i e f s that are 

16 about to b e f a l l the Board, and to the fact that the 

17 stay would expire on Friday, i n the hopes that the 

18 Board would rule by Friday. 

19 JUDGE LEVENTHAL: A l l r i g h t . That i s 

20 reasonable. 

21 MR. McBRIDE: Oh sure. They can inform 

22 the Secretary. That's f i n e . I gather that what Your 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE . N W. 
(202) 234-4433 WASHINGTON, D C. 20005-3701 (202) 234-4433 



CERTIFICATE OF gERVICE 

I , David H. Coburn, c e r t i f y that cn September 8, 1997, 

I have caused t o be served by f i r s t - c l a s s mail, postage prepaid, 

or by more expeditious means, a true and correct copy of the 

foregoing CSX/NS-70, J'nplicunts' Appeal, on a l l parties that have 

appeared i n STB Finance Docket No. 33388 and by hand delivery on 

the following: 

The Honorable Jacob Leventhal 
Administrative Law Judge 
Federal Energy Commission 
Office of Hearings 
825 North Capitol Street, N.E. 
Washington, D.C. 20426 

Michael McBride, Esq. 
LeBoeuf, Lamb, Greene & MacRae 
1875 Connecticut Avenue, N.W. 
Washington, D.C. 20009 

John K. Maser, I I I , Esq. 
Karyn A. Booth, Esq. 
Donelan, Cleary, Wood & Maser, P.C. 
1100 New York Avenue, N.W. 
Washington, D.C. 200C5 

William A. Mullins, Esq. 
Sandra Brown, Esq. 
Troutman, Sanders, LLP 
1300 I Street, N.W. 
Washington, i."̂ .C. 20005 

-1. 
avid H. Coburn 

Dated: September 8̂  199' 
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HOGAN & HARTSON 
L.L.P. 

September 8, 1997 GEORGE W. MAYO, JR. 

DiucT DIAL (202) ftT.r-serB 

BY HANP DELIVERY 

The Honorable Vernon A. Wil.iams 
Secretary, Surface Transportation Boardj 
Case Control Branch _ | 
ATTN: STii Finance Dr,ket No 3jJ88 
Surface Transportation Board 
1925 K Street- N.W. 
Washinaton, DC 20423-OOCl 

STB 
COLUli 

•SftJrTH'WTttNTH STHEET. 

WASHINCTON. DC JOCKM-J109 

TFL (JOT) 657-i«)0 

FAX (MI) 637-5910 

' S'xrntary 

SEP 0 9 t997 

Re: Fi^nr.ce "Docket No. 33388, CSX Corporatioi 
and CSX Transportation, Inc., Norfolk 
Southern Corporation and Norfolk Southern 
Railway Company — Control ahd Operating 
Leases/Agreements — Conrail Inc. and 
Consolidattsd Rail Corporation 

Dear Secretary Williams: 

Enclosed for filinct in the ̂ bove-referenced docket are 
an original and twenty-five copies of Canadian Pacific Parties' 
Reply in Opposition to Applicants' Motj.cn to Accept Late Fi^vd 
Peply. Also enclosed is a 3.i.-inch diskette, formatted for 
WordPerfect 5.x for Windows, v/hich a n be converted to 
WordPerfect 7.0, containing the pleading. 

Thank you for j our assirtanc . 

Sincerely, 

Georc^ W. Mayo, Jr. 
Attorney for Ca.iadian Pacific 
Railway Company, Delaware and 
Hudson Railway Company, Inc., 
Soo Line Railroad Compary, and 
St. Lawrence & Hudson Railway 
Company Limited 

GWM:jms 

\ \ \ D C - »»»7J/J - 03'7121J.0» 

i,ia> OOUNUDO CO DBIVB.00 lfelMM.T* 



BEFORE T'-IE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 3338i3 

CSX CORPORATION AND CSX TRANSPORTATION, INC./''" ' "̂^ 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHER̂ ^ RAILWAY COMPANY 

- - CONTROL AND OPERATING LEASES/AGREEMENTS - -
CONRAIL INC. AND CONSOLIDATED RAIL CORPOPATION 

CANADIAN PACIFIC P,)R'.:IES' REPLY 
IN OPPOSITION TO APPLICANTS' 

MOTION TO ACCEPT LATE FILED REPLY 

MARCELLA M. SZEL 
Vice President-Legal Services 
CANADIJVN PACIFIC RAILWA/ COMPANY 
Sui t e BOO, Gulf Canada Square 
4 01 N i n t h Avenue, S.W. 
Calgary, A l b e r t a T2P 4Z4 
CANADA 
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HOGAN Sc HARTSON L.L.P. 
555 T h i r t e e n t h S t r e e t , N.W, 
Washin:7ton, D.C. 
(202) 637-5600 

20004-1109 

September 8, 1997 

Attorney.<3 f o r Canadian P a c i f i c 
Railway Company, Delaware and 
Hudson Railway Company, I n c . , 
Soo Line R a i l r o a d Company, and 
St. Lawrence & Hudson Railway 
Company L i r r i t e d 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 3 33fiB 

f"A!L tpj 

CSX CORPORATION AND CSX TRANSPORTiVTION, INC., 
NORFOLK SOUTHERN CORPORATICN AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AfjD OPERATING LEASES/Â 4REÊ "IENTS --
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

CANADIAN PACIFIC PARTIES' REPLY 
IN OPPOSITION TO APPLICANTS' 

MOTION TO ACCEPT LAT^ FTT.FT REPLY 

The Canadi....n Pacific Parties 1/ oppose Applicants' 2/ 

Moti'jn To Accept Late F i l e d Reply ;csX^NS-62) cn grourd.«i that the 

eply i n question -- which challenges c e r t a i n of CP's :.-equests 

f o r waj-ver or c l a r i f i c a t i o n of the Board's Railroad Consolidation 

.Procedures as they may rel a t e to the responsive a p p l i c a t i o n D&H 

contemplates f i l i n g i n t n i s proceeding -- (1) was seven days out 

1/ The Canadian Pacific Parties refers to the Canadian P a c i f i c 
Railway Company ("CPR"), Delaware and Hudson Railway Company, 
Inc. ("D&H"), Soo Line Railway Company ("Soo"), and St. Lawrence 
and Hudson Railway Company Ltd. ( c o l l e c t i v e l y "CP") . 

2/ Applicants refers to CSX Corporation. C'lX Transportation, 
Inc. ( c o l l e c t i v e l y , "CSX"), Norfolk Southern Corporation, Norfolk 
Southern Railway Company ( c o l l e c t i v e l y , ("NF•), Consolidated R a i l 
Corporation, and Conrail Inc. ( c o l l e c t i v e l y , " C o n r a i l " ) . 

\DC 66673/1 . 0SMI98 02 



cf time (not one day as Applicants assert), and (2) i s not 

permitted under the Board's Rules. 

I f Applicants had a r i g h t to reply to CP's p e t i t i o n f o r 

waiver/modification (CP-11, f i l e d on Friday, August 22), that 

reply should ha-e been f i l e d not l a t e r than Wednesday, August 27. 

The Po5vd has made i t unqaesticnab!y clear that "any reply to ^ 

ipotion" -- ''whether that motion i s or i s not styled as a 

^motion'" -- must be f i l e d w i t h i n three working days w. the 

motion's f i l i n g date. Decision No. 13, s l i p op. at 1 (served 

J u l . 25, 1997)(emphasis i n o r i g i n a l ) ; S£& Decision No. 12, s l i p 

op. at 21 (served J u l . 23, 1997). Applicants' reply, without 

explanation, was tardy not by a single day, but by seven days. 

Given Applicants' f a i l u r e to adhere to "the t^xpedited schedule 

that governs t h i s proceeding* (Decision No. 13, s l i p op. at 1 

(served J u l . 25, 1997)), t h e i r motion f o r leave to f i l e out of 

time should he denied. 1/ 

Moreover, the reply Applicants' seek to f i l e i s not 

permitted under the Board's Rule^,, which make clear that except 

1/ I t should be noted that CP received Applicant's September 3 
motion and the accompanying reply by muil on September 4, having 
been given no e a r l i e r notice that Applicant's intended to 
challenge CP's p e t i t i o n f o r w a i v e r / c l a r i f i c a t i o n . 

w^DC 66673/1 0509198 02 



i n l i m i t e d circumstances nô . relevant here, " [n] o replie:,; to a 

p e t i t i o n f or waiver w i l l be permitted." 49 C.F.R. 

§ 1180.4(f) (3). When a respondent party r e p l i e d to c e r t a i n of 

t h e i r ow i requests f o r waiver oi c l a r i f i c a t i o n of the Board's 

Ra:.lroad Consolidacior Procedures, Applicantt argued t h c t the 

reply should be st r i c k e n as not permitted under the Board's 

Rules. 4./ And yet Applicants are quick simply to ignora those 

Rules when to do c-o serves t h e i r purposes, as the submission of 

t h e i r tardy reply does here. Accordingly, apart from the fa c t 

that Applicant's reply was f i l e d out of time, i t should also be 

rejected because the Board's Rules s p e c i f i c a l l y p r o h i b i t i t s 

f i l i n g . As explained below. Applicants' have offered absolutely 

no reason why the Board should make an exception to t h i s 

p r o h i b i t i o n . 

Applicants' reply challenges two aspects of CP's 

c l a r i f i c a t i o n / w a i v e r p e t i t i o n : (1) the request that D&H should 

be considered the only "applicant" -- from among the Canadian 

Pacific Parties -- under the Board's Rules; and (2) the request 

1/ Applicants' Motion To Sc.rike NYNJ-3, The Port Authority's 
Reply to P e t i t i o n f o r Waiver or C l a r i f i c a t i o n of Railroad 
Consolidation Procedures, and Related Relief (CSX/NS-13). 

- 3 -
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t h a t , i n l i g h t of the r e l i e f tc be- sought under D&H's an t i c i p a t e d 

responsive aippl i J'Tt j un, D&H should only have to s a t i s f y the 

evidentiary requirements for a "minor" transaction. CP f u l l y 

j u s t i f i e d each request i t i t s c l a r i f i c a t i o n / w a i v e r p e t i t i o n , and 

Applicants have offered no v a l i d reason why CP's requests should 

not be granted. 

D&H as Onlv Applicant. As f o r CP's request that D&H be 

consideled the only "applicant" (as defined under 4 9 C.F.R. 

§ 1180.3), that request i s entirely'' appropriate i n l i g h t of the 

fact that Df-H alone i s the only Canadian Pacific Party that wi] 1 

be ,eeking x e l i e f i n t h i s proceeding. The r i g h t s to be Swught 

under D&H's responsive application -- reciprocal switching 

r i g h t s , e l i m i n a t i o n of r e s t r i c t i o n s i n e x i s t i n g D&H trackage 

r i g h t s over Conraii l i ' i e s , and trackage r i g h t s on both the East 

and West sides of the Hudson River between New York and Albany --

w i l l only be u t i l i z e d by D&H and not by any of the other Canadian 

Pa c i f i c Parties. 

D&K i s a d i s t i n c t corporate e n t i t y , having only been 

acquired (out of bankruptcy) by CPR i n 1991. See Canaaian 

Pa c i f i c Limited, et a l . -- Purchase and Trackage Rights --

- 4 -
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Delaware & Hudson Ry.. 7 I.C.C. 95 (1990). Unlike the ccher 

part's of the CP system, 5./ D&H's operating t e r r i t o r y i s e n t i r e l y 

encompassed w i t h i n Conrail's operating t e r r i t o r y ; indeed, when 

Conrail was created, D&H was used by the United States Railway 

Association to provide a mocicum of competition to Conrail. Xd. 

a*- 9S, 114-15. D&H i s threatened with e x t i n c t i o n by the proposed 

transaction, and i t i s t h i s threat which underlies the responsive 

ap p l i c a t i o n that D&H w i l l be f i l i n g . 

In the past, the Board £/ has granted 

w a i v e r / c l a r i f i c a t i o n requests s i m i l a r . that s:, :ght by CP here. 

For example, i n the UP/SP p.c-.eeding, the Board agreed that the 

corporate parent of the Texas Mexican Railway Company ("Tex Mex") 

need not j o i n i n i t s responsive a p p l i c a t i o n as an applicant, and 

that Kansas City Southern Industries, Inc., owner of 49 % of the 

parent's stock, also need not so j o i n . Financo Docket No. 32760, 

Union P a c i f i c Co-rp - . et al . - Control and Merger -- Southern 

^/ The remaining parts of CP's system are i n Canada or on the 
western peripherv of the Conrail system, and therefore w i l l not 
be as d i r e c t l y impacted by Applicant's proposed transc-ction as 
D&H. 

£./ References to the Board include i t s predecessor, the 
In t e r s t a t e Commerce Commission. 

WSDC .«C673/1 .0509196 02 



Pacific Rail Corp.. et a l . ("UP/SP"). Decision No. 14 at 2-3 

(served Feb. 13, 1996). Indeed, on many occasions in the past, 

the Board has permitted individual Canadian Pacific Parties to be 

an applicant in a railroad consolidation proceeding vithout 

requiring that other of the Canadian Pacific Parties be joined as 

applicants. 2&S., e.g.. Finance Docket No. 31700, Canadian 

Pacrif i c I imited. et al . -- Purchase and Trackagp Right.g --

Delaware & Hudson ' y.. s l i p op., 1990 WL 288313, *l-2 (I.C.C. 

decid'.;d June 27, 1990) (Soo not required to be an applicant); 

Fina.ice Docket No. 31505, Rio Grande Industries. Inc.. et a l . --

Purchase and Related Trackage Rights -- Soo Line R.R.. s l i p op., 

3J89 WL 239196, *2 (I.C.C. decided Aug. 9, 1989)(CPR, CPR's 

parent company, and Soo's parent co.npany not required to be 

applicants). 

CP i s not asking that D&H's carrier a f f i l i a t e s be 

excluded entirely from the proceeding; each of these a f f i l i a t e s 

w i l l be an "applicant carrier" and a l l information required of 

applicant carrie...s under the Board's Rules w i l l be made 

available. Moreover, since they w i l l a l l be parties to the 

proceeding, discovery (to th*» extent relevant) w i l l be available 

from a l l of the Canadian Pacific Parties. 

- 6 -
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In these circimstances, there i s no j u s t i f i c a t i o n f o r 

Applicants' opposition to CP's request that D&H ser.e as th= only 

applicant i n connection with i t s responsive application, and that 

request should be granted. 

D&H Resj^on.qj VP Application as Minor TransacLion. 

Applicants r e s i s t CP's showing that the D&H responsive 

ap p l i c a t i o n should be considered a minor transaction, arguing 

that the r e l i e f to be sought by D&H cannot meet the minor 

transaction t e s t under 49 C.F.R. § 1180.2(b)(1) and (2). That 

regulation defines a minor transaction as one e i t h e r d ) " c l e a r l y 

. not hav[ing] any anticompetitive e f f e c t s " ox. ( i i ) i n which 

"any anticompetitive eff-'Cts . . . [are] c l e a r l y outweighed by 

the transaction's a n t i c i p c t e d c o n t r i b u t i o n to the public i n t e r e s t 

i n meeting s i g n i f i c a n t transportation needs." Applicants' 

argument i s simply not credible given that D&H's responsive 

app l i c a t i o n w i l l seek r e l i e f l i m i t e d to the service t e r r i t o r y i n 

whi':h i t already operates, and i t w i l l add competitive service to 

that which Applicants propose t o provide. I n t e r e s t i n g l y , under 

Applicants' analysis, i t i s supposedly procompetitive f o r NS and 

CSX to introduce t h e i r independent operations i n t o t e r r i t o r y 

previously l a r g e l y dominated by Conrail, but when D&H proposes t o 

compete wit h NS and CSX, t h i s i s anticompetitive. 

- 7 -
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The r e l i e f sought by D&H i s quite l i m i t e d i n scope. 

The reciprocal switching r i g h t s are i n terminal areas -- the 

North Jersey Shared Assets Area, the South Jersey/Philadelphia 

Shared Assets Area, the Buffalo-Niagara Frontier terminal area, 

and the Baltimore area -- through which D&H already operates (D&H 

cu r r e n t l y has l i m i t e d reciprocal switching r i g h t s i n Buffalo, and 

once had such r i g h t s i n the Philadelphia terminal area 2/)• The 

trackage >-ights r e s t r i c t i o n s which D&H w i l l seek to have removed 

r e l a t e to l i n e s over which D&H c u r r e n t l y operates, and would 

simply make those operations nore competitive and service more 

e f f i c i e n t . The trackage r i g h t s D&K w i l l seek between New York 

and Albany, on both the East and West sides of the Hudson, are 

between points that D&H c u r r e n t l y serves, a l b e i t w i t h less 

e f f i c i e n t routings, and would involve only one t r a i n a day each 

way on both l i n e s . 

Applicants are seeking to achieve "the perverse e f f e c t 

of designating the more procompetitive applications [ l i k e t hat of 

D&H] as s i g n i f i c a n t rather than minor," and thus impose on D&F. 

the concomitant burden of supplying a l l the a d d i t i o n a l 

2/ £££ Pon^olidateH R a i l Corp. V. IQQ. 43 F.3d 1528 (1995). 

\ \ \DC . 66673/1 • 0509196 03 



information required for a s i g n i f i c a n t transaction; whereas the 

Board, i n i t s 1993 amendment of the d e f i n i t i o n of " s i g n i f i c a n t 

transaction" was committed to achieving j u s t the opposite r e s u l t . 

Ex Parte No. 282 (Sub-No. 17), Railroad Consolidation Procedures: 

p p f i m t i n n of. and Requirements Applicable t.Q, " S i g n i f i c a n t " 

Tr;.n^artions. s l i p op. , 1992 WL 193629, *3 (I.C.C. served Aug. 7, 

1992) ; S££ 1 ^ , s l i p op., 1993 VfL 483613 (I.C.C. served Dec. 30, 

1993) . Adhering to the intentions i t announced i n adopting t h i s 

amendment, the Board has since repeatedly ruled that responsive 

applications l i k e that proposed by D&H here constitute a minor 

transaction. S./ 

Applicants have f a i l e d t o advance any reasonable 

grounds t o support t h e i r claim that the contemplated D&H 

responsive application involves a s i g n i f i c a n t t i isaction; 

p l a i n l y , that application constitutes a minor transaction, and 

the Board should so r u l e . 

£/ p-?•. UP/SP. Decision No. 13 (served Feb. 15, 
1996)(ruling that various responsive applications -- proposing 
trackage r i g h t s ( r e l a t i n g to as much as 375 miles of t r a c k ) , 
interchange r i g h t s , and access r i g h t s -- a l l constituted minor 
transactions); jj^. Decision No. 14 (served Feb. 15, 1996)(ruling 
that Tex Mex responsive application f o r trackage r i g h t s between 
Corpus C h r i s t i and Beaumont, TX, constituted a minor 
tr a n s a c t i o n ) . 

- 9 -
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P o n r l u s i o n 

For the reasons set f o r t h above, Applicants motion, and 

the r e l i e f sought i n the accompanying pleading, should be denied. 

Respectfully submitted. 

MARCEIILA M. SZEL ' *' 
Vice President-Legal Services 
CANADIAN PACIFIC RAILWAY COMPANY 
Suite 500, Gulf Canada Square 
4 01 Ninth Avenue, S.W. 
Calgary, Alberta T2P 4Z4 
CANADA 
(403) 218-7474 

GEORGE W. MAYO, JR. 
ERIC VON SALZEN 
THOMAS B. LEARY 
HOGAN & HARTSON L.L.P. 
555 Thirteenth Street, N.W. 
Washington, D.C. 20004-1109 
(202) 637-5600 

Attorneys f o r Canadian P a c i f i c 
Railway Company, Delaware and 
Hudson Railway Company, Inc., 
Soo Line Railroad Company, anr" 
St. Lawrence & Hudson Railway 
Company Limited 

September 8, 1997 
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rp^pTJFTPATT? or .CRRVICE 

I hereby c e r t i f y that on t h i s 8th day of September, 

1997, I served by the means indicated below a copy of the 

foregoing Canadian Pacific Parties' Reply In Opposition To 

Applicants' Motion To Accept Late Filed Reply: 

The Honorable Jacob Leventhal 
Administrative Law Judge 
Federal Energy Regulatory Commission 
988 F i r s t Street, NE, Suite I I F 
Washington, DC 20426 
(by hand) 

Counsel f o r Applicants 
(by hand (to counsel i n D i s t r i c t of Columbia) or 
f i r s t - c l a s s mail (to counsel outside D i s t r i c t of 
Columbia)) 

Counsel f o r parties of record 
(by f i r s t - c l a s s mail) 

George W. o, Jr 

\OC . 66673/1 . 0509198 02 
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BEFORE THE 
SURF.\CE TRANSPORTATION BOARD 

FTNANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRA NSPORTATION INC. 
NORFOLK SOUTI-TERN COP/ JRATION AND 
NORFOLK SOUTHERN R.lILWAY COMPANY 

- CONTROL AND OPEi;ATn :̂G LEASE^^/AGREEMENT --
CONRAIL INC. AND CONSOLL^ATED RAIL CORPORATION 

APPLICANTS' R.̂ .PLY TO MOTION 
OF THE PORT AUTHORITY OF NEW YORK 

\ND NEW JERSEY FOR MODIFICATION 
OF THE PROTECTIVE ORDER 

Applicants, CbX, NS and Conrail' respectfully oppose the motion of the Port Authority 

of New York and New Jersey ("NYNJ") to modify the protective order to permit NYNJ's 

Deputy General Counsel "o have access to materials designatê ' '^'ohly Confidential" by parties 

to his proceeding. NYNJ makes no showing that tht purp jses of the protective order's access 

restriction are inapplicable to NYNJ, and fails demonstrate a sufficient nei for the 

modification. On that basis, the board should deny NYNJ's motion. 

' CSX Corporation and CSX Transporutioi', Inc. are referred to collectively as "CSX" 
Norfo^ Southern Corporation and Nonolk Southern Railway Company are referred lo 
collectively as "NS". Conrail Inc. and Consolidated Railway Corponition are referred to 
collectively as "Conrail." 



The governing protective crder, issued in Decision No. 1, served April 16, 1997, and 

subsequently modified in Decision No. 4, served May 2, 1997, is based on protective orders 

issued in several recent proceedings.̂  The relevant sectiOi. provides: 

8. Informatici and documents designated or stamped as 
"HIGHLY CONFIDENTIAL" may not be disclosed in any way, directly or 
indirectly, to an employee of a party to these Proceedings, or to any oili'̂ r person 
or entity except to an outside counsel or outside consultant to a party to these 
ProceeciHĵ s, or to an enp'oyee of such outside counsel or outside cor. ultant, 
who, before receiving access to such information or documents, has been given 
and has read a copy of this P'-otective Order and has agreed to be bound by its 
tcims by signing a confidendality undertaking substantially in î -c form set *"orth 
at Exhibit B to this Order. 

.̂ ecisio;! No. 1, slip op. at 4. NYNJ asks the Board to modify the protective order to permit 

its in-house cojnsel access to materials designated Highly Confidential on the grounas that: (1) 

NYi J is an agency of two state gi...emments and so there is no risk of commercial harm to the 

.Applicants if information is disclosed to NYNJ; and (2) NYNJ's Deputy General Counsel needs 

access to highly confidential information in order to assist NYNJ in formulating piisitions in this 

proceeding. 

As an initial matter, in addition to the fact tliat the purposes of the protective order's 

restricted access provisions apply squarely to NYNJ as discussed below, there has been no 

showifj, whatsoever of any need to grant thiS relief. NYNJ, unlike the United Transportation 

" See, e.g.. Finance Docket No. 32760, Union Pacific Corporation. Union Pacific 
Railroad Company, and Missouri Pacific Railroad Company -- Control and Merger - Sou'hem 
Pacific Rail Corporation. Southern Pa;ific Transportation Compaiiy. St. Louis Southwesieni 
Railway Company. SPCSL Corp.. anc The Denver and Rio Grande Western Railroad Company 
("UP/SP"). Decision No. 2, sen-ec September 1, 1995; Finance Docket No. 32549, Burlington 
Northerr Inc. and Burlington Nouhem Railroad Company — Control and Merger — Santa Fe 
Ppcit'ic Corporation and The Atchison. Topeka and Santa Fe Railway Company (BN/ Santa Fe"). 
Decision served July 15, 1994). The protective orders in those proceedings were based, in turn, 
on orders govcining prior merger proceedings. 
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Ur-")n ("UTU") and the Transportation Communications International Union ("TCU") the only 

two cases in which the protective order in this proceeding has been modified to permit access 

to "highly confidential" material to in-house counsel, is represented by outside coun'.>ei, who h&s 

signed the undertakings in the protective order and .̂ Iieady has access to Highly Confidential 

material. NYNJ's outside counsel has been active in this proceeding; he has served written 

discover/ on each of the Applicants, has participated in 5 depositions to date, and has noticed 

his intent to participate in 14 ?d.̂ itional depositions. Thus, NYNJ cannot claim that its ability 

to a lly participate in the proceeding is prejudiced in any manner by limiting "̂ cce.s to highly 

confidential material to NYNJ cutside counsel. In all of the other cases of which Applicants are 

aware, access lo hij jily confidential infornia« '̂on has been granted to in-house counsel only when 

the party has not been repK*sented by outside counsel. See BN/."̂ anta Fe. Decision .Nos. 12 and 

33, i;erved March 13, 19<̂ '5 and June 20, 1995, respectively; and CSX/NS. Decision No:. 15 

and 22, served Aui,ast 1, 1997 and August 21, 1997, respectively.̂  

Moreover, while NYNJ's motion does not describe the nature of its interest in this 

proceeding, an unde- standing of such interest clear'y Icids to denial of the motion. While NYNJ 

describes itser .'.s a "bi-state agency of the states of New York and New Jersey," Motion at 2, 

it receives no tax reven le from any governmental entity. Rather, it is self-supporting, dependent 

^ should not be inferred from Applicants' opposition to the NYNJ motion that Applicants 
question whether NYNJ': inside counsel intends in good faith to comply with the dictates of the 
protective order. Instead, Applicants wish to reduce the risk of inadvertent disclosure of 
confidential information and to mitigate against the possibility that knowledge gaineA-d through 
this proceeding will be used, intentionally or otherwise, in commercial dealings in the future. 
See e.g.. FTC v. Exxon Corp.. 636 F.2d 1336, 1350 (D.C. Cir. 1980) ("[I]t is very difficult 
for the human mind to compartmentalize and selectively suppress information once learned, no 
matter how well-intentioned the effort may be to do so."). 



on revenue from tolls, fees, and rents. In other words, its revenues depend, at least in part, on 

the amount of traffic that utilizes its faciLties. 

As to rail traffic, NYNJ takes the position that ports such as NYNJ compete with 

one another to attract waterbome intermodal traffic to their respective ports. Throughout the 

discovery phase of the proceeding, NYNJ has been very candid that its interest in participating 

in th's proceeding has been driven, iv part, by its desire to p'-otect its competitive position vis-a­

vis other ease coast poi i . Thus, its quas'-governmen al status does not immunize NYNJ from 

the compe'itive preisun>s of ti e marketplace. On that basis, NYNJ has a competitive interest 

in this proceedii'g, not dissimilar to that of any shipper Dr railroad party particij .tirg in the 

proceeding. Ti is competitive interest distinguishes NYNJ from the. UTU and the TCU, which 

as noted above are *Jie only parlies for which access to highly confidential material has been 

granted to in-house counsel. Decision Nos. 15 and 22, served August 1, 1997 and August 21, 

1997, respectively. 

Info.' .nation, including traffic volume, identity of shippers, and the rates paid by shippers, 

has already been produced by the Applicants. This int^nnation would be of substantial 

relevance to the competitive interests of NYNJ. However, I^YNJ should not have access to such 

information because other port authorities - direct comp.;titors of NYN.̂  ~ and other parties 

which use NYNJ facilities have an "expectation that proprietary data aoout their businesses in 

the possession of the primary applicants or produced in iubseqiient pha.ses of discovery, and also 

contained among the highly confidential materials at issue here, will not be disclosed to 

[NYNJ]." BN/Santa Fe. 1995 WL 256997 (LCC), served May 3, 1995, at *2-3; see also 

UP/SP. 1995 WL 628781 (I.C.C), served October 27, 1995, at *5. 
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Whil i the Applicants do not compete with N^fN] in providing rail transportation services, 

they do compete with respv.'Cf to other transportation related services, such as intermodal terrni.ial 

service .̂ The Applicants also compete for alternative transportation options available to 

waterbome traffic calling on NYNJ. How such traffic ic handled ones it i'> portside or indeed, 

how it is routed to NYNi (e.g., Transcontinental railro; j /ersus Suez Canal), can be affected 

by the policies adopted by NYNJ or its nt gotiations with Applicants' competitors. The n(«d to 

maintain the confidentiality of Applicants' proprietary 'Jiformation under those circumstances is 

obvious. 

The Applicants also engage u: commercial dealings with NYNJ which includes, among 

other things, arm's-iength business relationships. For t ample, as the principal rail carrier 

servicinp the Port of New York, Conrail has negotiated with NYNJ numerous diverse projects 

affectin,f transportation services in the Port District. These projects have included improvements 

to the rail infrastructure of the Port District and Conrail's servics to Expressrail, an intermodal 

railroad freight terminal owned and developed by NYNJ. Conrail, in conducting such 

negotiations, routinely relies on its own confidential, commercial and proprietary information, 

the disclosure of which would surely adversely affect such arm's-length negotiations to the same 

extent as shipper or rail competitor access. Furthermore, Conrail, with respect to such projej's, 

is often competing with other ti-ansportation providers for limited public funding. Conrail and 

the other Applicants should not be put at a disadvantage with respect to such negotiations. 

Clearly, disclosure to NYNJ's in-house counsel of fiighly confidential information poses a risk 

of such an unfair result. See, BN/Santa Fe. 1995 WL 256997 (I.C.C), sc.-ved May 3, 1995, 

at *1 (in-house counsel access to highly confidential informiition denied because requesting party 



had "arm*:-length business relc-tio.nships" with Applicants which could be adversely affected in 

future if access granted). 

As discussed above, the protectix e order governing this proceeding is noc nev/ or unique 

It is based on protective orders entered in similar proceedings under 49 U.S.C. § 11323 and its 

predecessor statutes. In every case with which Applicants are familiar, the Board and its 

predecersor, the Interstate Commerce Commission ("Commiss on"), have denied requests similar 

to that made in th.. NYNJ Motion when the r nuesting party had some 'hind of competitive 

inter.ist in the proceedir g. L ^ . A £ ^ , ITPlUP. Decision No. 2 (request of Kansas C'ty Southern 

Railway Company); UP/SP. Decision No. 7, served October 27, 1995 (request of National 

Industrial Transportation League); i ^ (request of Western Resources, Inc.); BN/Santa Fe. 

Decision No. 21, se • ed May 3, 1994 (requests of Phillips Petroleum Company and Western 

Resources, Inc., both of which were represented, by both in-house and outside counsel). These 

decisions provide ample basis for denying NYNJ's motion. 
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For the foregoing reasons. Applicants respectfully request that the Board deny NYNJ's 

Motion For Modification ol the Protective Order. 

Res^tfully submitted, 

James C. B'ishop, Jr. 
WiUiam C. Wooldridge 
J . Gary Lane 
Jnmes L. Howe III 
Robert J. Cooney 
George A. .\spatore 
Norfolk Southern Corporation 
Three Commercial Place 
Norfolk, VA 23510-9241 
(757) 659-2838 kc^ 

Richard A. Alien 
James A. Calderwood 
Andrew R. Plump 
John V. Edwards 
Zuckert, Scoutt & Rasenberger, LLP 
888 Seventeenth Street, N.W. 
Suite 600 
Washington, D.C. 20006-3939 
(202) 298-8660 

John M. Nannes 
Scot B. Hutchins 
Skadden, Arps, Slate, Meagher 

& rlom LLP 
1440 New York Avenue, N.W. 
Wastlington, D.C. 20005-2111 
(20::.) 371-7400 

Counsel for Norfolk Southern 
Corporation and Norfolk Sourhem 
Railway Company 

Mark G. Aron 
Peter J. Shudtz 
CSX Corporation 
One James Center 
902 East Can' Street 
Richmond, VA 23125 

P. Michael Giftos 
Paul R. Hitchcock 
CSX Transportation, Inc. 
500 Water Street 
Jacksonville, Fl ?2202 
ĵmi4) 359-3100 

Dennis G. Lyons 
Drew A. Harker 
Arnold & Porter 
555 12th Street, N.W. 
Washington, D.C. 20004-120? 
(202> 942-5000 

Samu.'l M. Sipe, Jr. 
Davi J H. Coburn 
Step oe & Johnson LLP 
133C Connecticut Avenue 
Washington, D.C. 20036-1795 

Counsel fir CSX Corporation 
and CSX Transportation. Inc. 



Timothy T. O'Toole 
Constance L. Abrams 
Consolidated Rail Corporation 
Two Commerce Square 
20Ci Market Street 
Philadelphia, PA 19103 
1215) 209-4000 ^ , 

Paul A. Cunningham 
G«rald Norton 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Suite 600 
Washington, D.C. 20036 
(202) 973-7600 

Counsel for • Conrail Inc. and 
Consolidated Rail Corporation 



CERTmCATE OF SERVICE 

I , Drew A. Harker, certify that on September 8, 19971 have cau.sed to be served by first 

class mail, postage prepaid, or by more expeditious means, a true and correct copy of the 

foregoing CSX/NS-72, Applicants' Reply To Motion Of The Port Of New York And New 

Jersey For Modification Of The Protective Order, on all parties that have appeared in STB 

Finance Docket No. 33388 and by hand delivery on the following: 

The Honorable Jacob Leventhal 
Administrative Law Judge 
Federal Energy Regulatory Commission 
888 First Street, N.E. 
Washington, D.C. 20426 

( 

Drew A. Harker 

Dated: September 8, 1997 
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OrPHNI IHIMhR WCM,FF & IX)NNELLY 

T»ii PruJ-ntwl VLz.> M I , 
45tKFl K-r ' ^ / ( 
180 Niirth Stetson Avemic 
Chicago, 1L«)601-6710 

(3121616-1800 
FAX (M2)616-5800 

Thom.i> ] . Lilwilcr 

CrttictoHhe Secretary 

SeP^ ^ ^%gusl29,1997 ugi 
Part of 
Public Pccoio 

VIA FEDERAL EXPRESS 

Mr Vemrj A Williams 
Secretary 
Surface Transportation Board 
I '25 K Street, N W , Room 700 
Washingtor., DC 20423-0001 

Re: Finance Docket No. .' 3388 
CSX Corporat'on an.i CSX Transportation, Inc., Norfolk 
Southern Corporation and Norfolk Southern Railway Company — 
Control and Operating Lewises/Agreements — Conrail Inc. an-J 
Co'Solidated Rail Corporation 

Dear Secretary Williams: 

Pursuant to Decision No 21, served on August 19, 1997, I hereby certify that on 
August 28, 1997, the prior pleadings of Livonia, Avon & Lake\ ille Railroad Corporation were 
served by first class ni;. ,)osiagc prepaid, on all parties of record herein under cover of the 
attached letter 

Ten copier, c f this certificate, with attachment, »re enclosed for filing at the Board. 
Please feel free to contact mc should any questions arise regarding tliis natter. Thank you for 
your assistance 

Brussels 

Chicago 

Minnciipo'is 

New ^ork 

Saint Paul 

Washington, D.C. 

as J. Litwiler 

TJL tl 

Attachment 

cc: ALJ Jacob Leventhal, FERC 



OPPENHEIMER WOLFF (5? DONNELLY 
Brussels 

Two Prudential Plaz-i 
45ch Roor 
180 North Stetson Avenue Chicaco 
Chicago, IL 60601-6710 

(312)616-1800 ^ '""^ ' ' f" ' ' ' 
FAX (312)616-5800 

New York 

tM:)Mr-^'M August 28, 1997 Paris 

Saint Paul 

To All Parties of Record Washington, o.C. 

Re: Finance Docket No. 33388 
CSX Corporation and CSX Transportation, Inc., Norfolk 
Southern Corporation and Norfolk Southern Railway Company — 
Control and Operating Leases/Agreements — Conrail Inr. and 
Consolidattf Rail Corporation 

Dear Sir/Madam 

Pursuant to Decision No 21 served by the Surface Transportation Board on 
August 19, 1997, enclosed please find copies of all filings made by Livonia, Avon & Lakeville 
Railroad Corporation in the above-captioned pro^cidinp prior to ihe receipt of Decision 
No. 21 

TJL tl 

Enclosures 

cc: t ^ r Vernon A Williams, STB 
ALJ Jacob Leventhal, FERC 
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tsgas 
& C O K E UTIUTY 

Ofltc* at th» S?cr«tar>" 

F. Ronalds Walker 
Associate Counsel 

Phonet 627-4750 Fax 927-4649 
E- î4ll̂  admfrw@c:gcu.com 

I' 
Partct 

Die Racord 
August 29 

Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
1925 K Street, NW 
Washington, DC 20423-0001 

Re: CSX Corporatior. and CSX Transportation, Inc. 
Norfolk Southern Corporation and 
NorfoU Southern Railway Comoany 
Con'jol and Operating Leases/Agreements 
C'-nrail Inc. And Consoliviaied Rail Corporation 
Decision No. 21 
Decided: August 19, 1997 

Dear Mr. Wilhams: 

'"•'ursuant to the above, please f nd copies of Citizens Ga i Coke Utility 's Notice 
01 Inte.'u to Participate, Certificate of Sen/ice and Party of Record filings. These records 
can also be found on the enclosed 3 1/2" diskette in the WordPerfect 6.1 format. 

Please contact the undersigned ii' you have any questions regarding this m.atter. 

Respectfully si Oftio. ot inft SiCrMjru 

SEP ̂  ' 

m P3<1 Cf 
Fob'ic H«<>ord 

i t 

/dsg 

Enclosures 

CMIict oftheS»cf«tar' 

SEP ^ ^ 1W \ 

I fa r t of 
I 3 1 PuWic Rflcord _ 

II 

20i;0 N Meridian S; Indianapolis, IN 46202-1393 



Before The 
SURFACE TRANSPORTATION BOARD 

Washington, D.C. 

Finance Docket No. 33388 

Sf P f ) r w 

Pancf 
f tJbfic Record 

~ CSX Corporation and CSX Transportation Inc. 
Ni,;<c>lk Southern Corporation and 

I, Norfolk Southern Railway Company 
Control and Operating Leases/Agreements -

Conr lil. Inc.. \nd Consolidated Rail Corporation — 
Transfer of Line By Norfolk Southern Rai way Company 

To "̂ SX franspoKat:.:.:; Inc. 

NOTICE OF INTENT TO PARTICiP \ I E 

Pleas; enier the appearance of the undersigned counsel on behalt of Citizens Gas & 

Coke Utility, w hich intends to participate and become a party of record in this proceeding. 

Pi<rsuant to 49 (MR. 1104.12. service of all documents filed in this p.oceeding sh')uld 

be made upon the undersigned. 

Date: August 29. 1997 
Respect̂ Mttysubmittet̂  

F. Rorialds H'alker 
Associate Counsel 
Citizens G?s & Coke Utility 
2020 N. Meridian Street 
Indianapolis. Indiana 46202-1393 
(317)927 1750 



rFRTIFlCATE OF SERVICE 

1 herebv certify that on August 29, 1997, a copy of the foregoing Citizens 

Gas & Coke Utility Notice of Intent To Participate vas served by first-class. U.S. 

mail, postage prepaid upor the following as listed in Exhibit A. 

F. Ronalds Walker 
Associate Counsel 
Citizens Gas & Coke I 'ality 
2020 N. Nierioian Street 
iiidianapolis. Indiana 46202-1393 
(317)927-4750 



EXHIBIT A 

David G. Abraham 
Suite 631V\ 
7315 Wisconsin Avenue 
Iknh.sdr. MD 20814 

Nels Ackcrson 
The Ackerson (jroup 
1275 Pennsy lvania Avenue NW 
Suite ' 100 
Washini'.ton, DC 20004-2404 

Charles E. Alienbaugh Jr. 
East Ohio Stone Company 
2000 W. Besson St. 
Alliance. OH 44601 

V\ illiam I). .Ankner 
R.l Dept. ot ! ransponation 
Two Car-itol Hill 
Prov idence. \U 02003 

Donald G, Avery 
Slover & Loftus 
1224 Seventeenth Stret NW 
Washington. DC 20036-3003 

T. Scott Bannister 
T. Scott Bannister and Associates 
1300 Des Moines BIdg. 405 Sixth Ave. 
Des Moines. lA 50309 

J R. Bar ee 
Genera' 'hairperson IJTIJ 
P O. Po\ 95W 
:;:-,o.\vil|.., TN 3:''̂ 4G 

Marry C Barbin 
Barbin Lauffei & O'Connell 
608 Huntingdon Plixe 
Rockledge, PA 19111 

Norman H Barthlow 
Detroit '£dison 
2000 S'-coni Av v-iue 
Detroi;, Ml '1822( 

Pi.-:.-:' ."ear 
Executive Office of the President 
Couin.il on tinvironmen'Quality 
Washington. DC PO'̂ OJ 

James L. BeLher 
Lastnian Chemical Comp.any 
P.t;. Box 431 
kiugsport, TN' 37662 

Dav d Berg 
Berger ano Montague, P.C. 
1622 Locust St. 
Philadeli nia. PA 19103-6305 

Thomas R. Bobak 
3 i 3 River Ojks Drive 
Calumet Cil>. IL 60409 

Charles D. Bolam 
United Transportation Union 
1400 20th Street 
Granite City. IL 62040 

Anthony Bottali.o 
UTU 
4320 Lexington Avenue, Room 458-460 
New York. NY 10017 

Thomas C. Brad\ 
Bradv Brooks & vl'Connell LLP 
41 Main Street 
Salamanca. NY 14779-0227 

William T. Bright etal 
P.O. Box 149 
200 Greenbrier Road 
Summersvillc. WV 26641 

Anit.^ R. Brindza 
The One Fifteen Hundred Building 
11500 Franklin Blvd. Suite 104 
Cleveland, OH 44102 

Ross B Capon 
Nanonal .Association of Railroads 
Passenger 
WO Second St. NL. Suite 30S 
Uashmgton. DC 20002-3557 

Hamilton L. Carmouche. Corporation 
Counsel 
City of Gary 
401 Broadway 4tli Floor 
(iar> . IN 46402 

Richard C. Carp -̂nter 
1 Selleck Street. Suite 210 
East Ncrwalk, CT 06855 

Angelo J Chick Jr, Local Chairman 
P (5 Box 48398 
()ld Goose Ba> Road 
Redwood. NY 13679 

Sylvia Chinn-l.evy 
Intergovenmental Co-op 
96« f oplev Roat' 

,n, OH 44320-2992 

Elaine L. Clark 
Maine Dept. Of Transportation 
16 State House Station 
Augusta, ivic 04333 

Nicole L Clark 
W .ichtell. I.ipton. Rosen & Kat/ 

1 V\est 52nd Street 
New Nork, NY 10019-6150 

.ail D. Coleman 
Hoppel. Mayer & Co! >ma' 
1000 Connecticut Ave. N. A iiMte 400 
Washington. DC 20036-530. 

John F. Collins 
Collins, Collins, & Kantor PC 
267 North Street 
Buffalo. NY 14201 

Michael ConnelK 
Cit\ of l-:ast Chicago 
4525 lnd-"-'nolis Blvd. 
l aslChicajo. IN 46312 

Robert J. Cooper. General Chairperson 
500 Water St. 
Jacksonville. FL 32202 20 

J. Doyle Corman 
Main Line Managerment Services, Inc 
520 Fellowship Road, Suite A-1 ,»5 
Mount Laurel. NJ 0S054-3407 



EXHIBIT A 

'ohn J. Coscia. Executive Director 
UVRPC 
111 South Independence Mall East 
Philadelphia. PA 19106 

Steve M. Coulter 
Exxon Company USA 
P.O. Box 3272 
Houston. TX 7-'2lO-4692 

Jean M. Cunninghpin 
Slover & Lof\i'j 
1224 Seventeenth Street NW 
Washing'on, DC Iw.-') 

Paul .\ Cunningham 
Harkins Cunnmghani 
1300 |9th Stic-Jt NW. Su le 600 
U ashington. DC 20036 

Irwin L. Davis 
1900 State Tower BIdg. 
Syracuse, NY I32C2 

Satidra J. Dearden 
MDCO Consultant.', Inc. 
407 South Dearbori. Suite 1145 
Chicago, IL 60605 

Jo A Deroche 
Weiner. Brodskv. 1:; Al 
1 .\- 0 New ^'ork Ave NW. Suite 800 
U ashin'iton, DC 20J05-4797 

Nicholas J. Diniichael 
Donelan, Cleary, et al 
1100 New York Avenue NW, Suite 750 
Washington, DC 20005-'934 

David W. Donely 
3301 StatToid St. 
Pittsburgh. PA i52f4-;441 

Paul M Donovan 
l arge. V\ inn. et al 
3506 Idaho Ave NW 
Washingtoi DC 20016 

Kelv in J. Dowd 
."lover & Loftus 
12.^! 17th S'.eet NW 
Washington, DC 20036 

Daniel Duii' 
American Public Transit Asoc'^tion 
1201 New York Ave. NW 
Washington, DC 20005 

John K. Dunleavy 
.Assistant Attomev Gneral 
133 State Street - State ADM BIdg. 
Montpelier. VT 05633-5001 

Donald W Dunlevy 
230 Stat :'ltreet 
UTU Stat. LEG DIR 
PA AFI.-CIO BIdg 2nd Fi. 
Harrisburg. PA I7I0I-1138 

Fay D. DuPuis, City Solicitor 
City Hall 
801 r!um Street, Room 214 
Cincinnati. OH 45202 

D vid Dysard 
IMACOG 
P.O. Box 9508 
300 Central Union Plaza 
1 oledo. OH 436>>7-9508 

Gary A. Ebtrt 
City of Bav Village 
350 Dover Center Road 
Bay Village. OH 44140 

Richard S. Edelman 
Highsaw Mahoney Clarke 
1050 Seventeenth Street NW, Suite 210 
Washington, DC 20036 

Robert Ldw jrds 
[•astern Transport and Logistics 
1 109 l.anjite Drive 
Cincinnati. OH 45230 

Daniel R. Fllioit III . Asst. Gen. Counsel 
United Transportriiion Union 
14600 Detroit Avenue 
Cleveland, OH-MR7 

Terrell Ellis 
CAEZWV 
P.O. Box I7(' 
Clay, WV 25043 

Ri bert I I vans 
' '\Nchern 
I 'O Box 8.' Mi.iO 
Dallas. TX :"̂ '!80 

Sara J. Fagnilli. Dir. of Law 
ilsO uetroit Avenue 
Lakewood, OH 44107 

Gerald W. Fauth III 
G. W. Fauth & Associates, Inc. 
P.O. Box 2401 
116 Soutii Royal Street 
Alexandria. VA 22314 

Carl Felle, 
lKK -.\b AGRA Inc. 
P( Box 127 
47..!3 Countv Road 28 
Waterloo. IN 46793-012"/ 

Michael P Ferro 
Millennium Petrochemicals, Inc. 
11500 Nortiilake Drive 
Cincinnati. OH 45249 

J. D. Fitzgerald 
UTU, Genera! Chairperson 
400 E. Eveigreen Blvd.. Suite 217 
Vancouver. W A 98660-3264 

Stephen M Font.iire 
Massachusetts Central Railroad Corp. 
(v>e Wilbraham Street 
Palme'. .MA 01069 

Garland B. Garrett Jr. 
NC Dept. of Transportat'on 
PO. Box 25201 
Raleigh. NC 2 /611 

Michi.el J. Garrigan 
BP Chemicals Inc. 
4440 Warrensville Ctr. Rd. 
Clevelnd, OH 44128 
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Richard A. Gavril 
16700 Gentry Lane No 104 
Tm:ly Park, IL 60477 

Peter A. Gilbertson 
Regional RRS of America 
22CSt. NW, S' 'te850 

Washington DC . WO! 

Louis E Gitcmer 
Ball anik LLP 
14iS F. Street NW, Suite 225 
Washington, DC 20005 

L'ouglas S Golden 
Sjite200 
533 F .̂llo •̂,ship Road 
\V I uirel. NJ 08054 

Andrew P Goldstein 
•McCarthv. Sweeney et al. 
1750 Pennsylvania Ave. NW 
Washington. DC 20006 

John Gordon 
National Lime & Stone Company 
P O Box 120 
FindLy. OH 45840 

i:dwar(j D Greenberg 
(iailand. Kharasch. Morse & Garfmkle 
Iu54 Ihirty-Fii,-.' Street NW 
U ashington. DC 20007-4482 

Peter A. Greene 
Thompson Hine Flory 
1920 N. Street NW. S.iite 800 
Washington, OC20f 36 

Robert E. 3reenlese 
Toledo-Lucas County Port Au'hority 
i Maritime Plaza, Suite 700 
ibIedo.OH J3604 

Donald F. Giiffin 
Brotherhood of Maintenance of Way 
Lmpknees 
400 N.'capitol .St. NW, Suite 852 
W ashington. DC 20001 

John J. Gr'..c\\ 
GR \ . Inc. 
115 West Av. t)ne Jenkintown Sla. 
Jenkintown, PA 19046 

Vaughn R. Groves 
Pittston Coal Company 
P.O. Box 5100 
Lebanon, VA 24266 

Joseph Ciuerrieri, Jr. 
Guerrieri. Edmond, et al. 
1331 F. Street NW. 4th Floor 
W ashington. DC 20004 

David L. Hall 
Commonwealth Consulting Associates 
720 North Post Oak Road, Suite 330 
Houston, TX 77024 

Michael P. Hani "I's 
US Department of Justice 
325 7th street. Suite 500 
Washington, DC 20530 

James W Harris 
I he Metropolitan Planning Organization 
1 World r̂ ade Center, Suite 82 East 
New \ ork. NY 10048-0043 

Nicole Harvey 
fhe Dow Chemical Co'npany 
2020 Dow Center 
Midland. Ml 48674 

John D. Heffner, Esq. 
R a. Cross & Auchincloss 
1O20N Street NW, Suite 420 
•.Vasbin-tor DC 21036 

K J. Ilenefeld 
PPG Industries. Inc. 
One PPG Place 
Pittsburgh, PA 15272 

Charles Hesse, President 
Charles Hesse Associates 
8270 Storey Brook Drive 
Chagrin fails, OH 44023 

Eric M, Hocky 
Gollatz. Gi tTm, Ewing 
213 West Miner Street 
West Chester, PA 19381-0796 

J 1 Holland 
1 astern Shore Railroad Inc. 
P.O. Box 312 
Cape Charles, VA 23310 

Jame.) E. Hov»ard 
90 Canal Street 
Boston. MA 02114 

John Hoy 
P.O. Box 117 
Glen Bumie, MD 2 060 

Brad F. iU'ston 
Cvpru." Amax Coal Sales Corp. 
400 Technecenter Drive. Suite 320 
Millbrd. OH 45150 

Sheila Meek Hyde City Attorney 
City Hali 
342 Central Avenue 
Dunkirk, NY 14048 

i:rnc'' J. Icrardi 
Nixon llargrave Devans Doyle LLP 
P.O. Box 1051 
Clinton Square 
Rochester. NY 14603-1051 

W iliiam P Jackson. Jr. 
Jackson & Jessup. P C. 
PO Box 1240 
U26 North Washington Blvd. 
Arlington. VA 22210 

James R. Jacobs 
Jacobs Industries 
2 Quarry Lane 
Stony Ridge. OH 43463 

Doreen C. Johnson 
Ohio Anomey Genral Office 
30 E. Broad Street, 16th Floor 
Columbus, OH 43215 
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Frika Z. J ones 
Maser. Brovvn & Piatt 
2000 Pennsylvania Ave. NW, Suite 6500 
Washington. DC 20006 

Terrence D. Jones 
Keller & Heckman 
1001 G St NW, Suite 500 West 
Washvington, DC 20001 

Frank N Jorgensen 
The Elk River Railroad Inc. 
P.O. Box 460 
Summersvillc, WV 26651 

Fritz R. Kahn 
1100 N.W York Avenue N^^' Suite 750 
West 
Washington. DC 20005-3934 

Steven J. Kalish 
McCarthv. Sw -eney & Harkavvay 
1750 Pennsylvania Ave. NW 
Washington. DC 20006-4502 

Larry B. Karnes 
Transportation Building 
P.O. Box 30050 
425 West Ottawa 
Lansing. Ml 48909 

Richard L. Kerth. I rans. Mf"-. 
Champion International Corp. 
1010 Knigi.rsbrige Drive 
Hamilton. OH 45020-0001 

David D. King 
Beaufort and Mcreliead RR Co. 
P.O. Box 25201 
Raleigh, NC 27611-5201 

L. P. King Jr. 
General Chairperson UTU 
145 Campbell Ave SW, Suite 207 
Roanoke, VA 240II 

Mitchell M. Kraus. Gen. Counsel 
I ransportatior Communication 
International Union 
3 Research Place 
fNK-kville, MD 20850 

Honorable Dennis J. Kucinich 
United States House of Representatives 
Washington, DC 20515 

Paul H. Lamboley 
Oppenheimer Worlff & Donnelly 
1020 19th Street. N.W., Suite 400 
Washington, D.C. 20036 

J. f^atrick Latz 
Heavy Lift Cargo System 
P.O. Box 51451 
Indianapolis. IN 46251-0451 

John K Leary, ' Ieneral Manager 
Southeastern Pennsylvania 
Transportation Authority 
1234 .Market Street 5th Floor 
Philadelphia. PA 19107-3780 

Sf' ^rri Lehman. Director of 
Coagiessional Affairs 
Com Refiners Association 
1701 PA AVNW 
Washington. DC 20006-"^805 

Thomas I . Litwiler 
Oppen'ieimer WoltTi?. DonnelK 
18C N Stetson Ave,, 45th Floor 
Chicago, 11.60601 

Edward Lloyd 
Rutgers [Environmental Law Clinic 
15 Washington Street 
Newark. NJ 07102 

C. Michael Loftus 
Slover & Loftus 
1224 Seventeenth Street NW 
Washington, DC 20036 

Dennis G. Lyons 
Arnold & Porter 
555 12th Street NW 
Washington. DC 2000 '-1202 

Gordon P. MacDougal! 
1025 Connecticut Ave. NW, Suite 410 
WashingtvJii, DC 20C36 

William G. Mahoney 
Highsaw. Mahoney & C.arKe 
1050 Seventeenth Street NW, Suite 210 
vVash ington, DC 20036 

Ron Marquardt 
Local Linion 1810 LIMWA 
R D '-2 
Ravlanc', OH 43943 

Robert E. Martinez 
VA Sec etary of Transportation 
P.O. Box 1475 
Richmon.-J, VA 232I8 

John K. Maser, l i l 
Donelan, Cleary. Wood, Maser 
1100 New York Ave. NW, Suite 750 
Washington, DC 20005-3934 

David J. Mattv 
CitN of Rocky River 
21012 Hilliard Road 
Rockv River. OH 44116-339?; 

George W. Mayo. Jr. 
Hogan & Hartson 
555 Thirteenth Street NW 
Washington, DC 20004-1161 

Michael F. Mc'^ride 
LeBoeuf LarS Greene & Macrae LLP 
1875 Connecticut Ave. NW, Suite 1200 
Washington, DC 20009 

Christopher McCracken 
I lmer& Berne LLP 
1300 East Ninth Street, Suite 900 
Cleveland. OH 44114 

Thomas F. McFarland. Jr. 
McFarland & Herman 
20 North Wacke. Drive. Suite I33G 
Chicago, IL 60606-3101 

Jame., F McGrail 
Commonwealth of Massachusetts 
Offce of Transportion & Constru don 
IOPa.-kPl.- ..Room 3170 
Boston, MA 02116-3969 
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Francis G. McKenna 
,'\nderson & Pendleton 
1700 K St. NW. Suite 1107 
W ashington. DC 20006 

Coletta McNamee SR 
Cudell Improvement Inc. 
11500 Franklin Blvd., Suite 104 
Cleveland, OH 44102 

H. Douglas MidkifT 
65 West Broad St., Suite 101 
Rochester, NY 14614-2210 

Clinton ) Miller. 111. General Counsel 
United 1 ransrartation Union 
14600 Detroit Ave. 
CleveLmd. OH 4 4 H : , -4250 

C. V Monin 
Brc nerhood of Locomotive Engineers 
1370 Ontario Street 
Cleveland. OH 44113 

Karl Morell 
Ball Janik LLP 
1455 F Street NW, Suite 225 
Washington, DC 20005 

Ian Muir 
Bunge Corporation 
P O Box 2850' 
St Louis, MO 6314') 

William A. Mullins 
Troutman Sanders LLP 
1300 1 Street NW. Suit 500 East 
Washington, DC 20005-3314 

John R. Nadolny 
Vice Pres. dent & General Counsel 
Boston & Maine Corporation 
Iron 1 lorse Park 
No Billerica, MA 01862 

J. Nasca 
State Leg; lative Director UTU 
35 Fuller Road, Suite 205 
Albanv. NY 12205 

Gerald P. Norton 
Harkins Cunningham 
1300 19th St. NW, Suite 600 
Washington, DC 20036 

Sandra L. Nunn 
Frost & Jacobs LLP 
201 ast Fifth Street 
Cincinnati, OH 45202 

Peter 0 Nyce. Jr. 
U.S. Department of the Ar.iiy 
901 " orth Stuart el 
Arliiig.on. VA 2220J 

Keith O'Brien 
Rea Cross and Auchincloss 
1920 N. Street NW. Suite 420 
Washington, DC 20036 

D. J. O'Connell 
General Chairper.on UTU 
410 Lancaster A /e.. Suite 5 
Haverford, PA '9041 

Christopher C. O'Hara 
Brickfield Bui.hette & Ritts PC 
1025 Thomas Jefferson St, NW 8th Floor 
W ashington. DC 20007 

Thomas M. O'Leary 
Ohio Rail Development Commission 
50 W. Broad Street, 5th Floor 
Columbus, OH 43215 

John L. Ob r.-'-rfer 
Patton Hoogs LLP 
25'^ M St. NW 
vVashington, DC 20037-1301 

Bvron D. Olsen 
Felhaber Larson Fen Ion & Vogt PA 
601 Second Ave. South 4200 First Bank 
Place 
Minneapolis, MN 55402-4302 

L. John Osborn 
Sonnenschein Nath & Rosenthal 
130 ' K Street NW. Suite 600 
Washington, DC 20005 

William L. Osteen 
Associate General Counsel TVA 
499 West Summit Hill Drive 
Knoxville. TN 37902 

Montv L. Parker 
CMC Steel Group 
iM) Box 911 
Seguin, TX 78156 

Lawrence Pepper Jr. 
Gruccio Pepper 
817 Easi Landis A v. 
Vineland. NJ 08360 

F. R. Pickell 
General Chairperson UTU 
6797 North High St., Suite 108 
Worthington, OH 43085 

Patrick R. Plummer 
Cjuemeri fidmond & Clav man PC 
1 v^il F St. NW 
Washington. DC 20004 

Andrew R. Plump 
Zuckert. Scoutt. Rasenberger 
888 17th Street NW, Ste. 600 
v\' ishington. DC 20006-3939 

Joseph R. Pomponio 
Federal Railroad Admin. 
400 7th St. SW RCC-20 
Washington, DC 20590 

l.arrv R, Pruden 
Irans. Comm. Intl. Linion 
3 Research Place 
Rockville. MD 20850 

Harold P Quinn Jr. 
Sr. VP & General C(>unsel 
National Mining Association 
1130 Seventeenth St. NW 
Washington, DC 20036 

J. T Reed 
G( neral C hairperson UTU 
77,̂ 5 Bay Meadows Way, Ste .09 
Jack;r,nville, FL 32256 
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Arvid E. Roach II 
Covington & Burling 
PO [iox 7566 
1201 Pennsvlvania Ave. NW 
W ashington. DC 20044-7566 

• • 
James F. Roberts 
210 E. Lombard Street 
Baltimore, MD 21202 

John M. Robinson 
9616 Old Spring Road 
Kensington, MD 20895-3124 

.11 Rodgers 
General Chairman UTU 
480 Osceola Ave. 
Jacksonville. FL 32250 

Edward J. Rodriquez 
P.O. Box 298 
67 Main Street 
Centerbrook, CT 06409 

David Roloff 
Goldstein & Roloff 
526 Superior Avenue East Suite 1441 
Cleveland, OH 44114 

John Ja> Rosacker 
KS Dept of Transportation 
500 W ater Street 
JackMMiMlle. FL 32202 

Christine H. Posso 
IL. Asst. Attorney General 
100 W. Randolph St., 13th Floor 
Chicago, IL 60601 

Thomas R. Rydman. President 
Indian Creek Railroad Company 
3905 W. 600 North 
Anderson, IN 46011 

R K Sargent 
General Chairperson UTU 
131'> Chestnut Street 
Keiiova. WV 25530 

Scott M Say lor 
North Carolina Ra Iroad Co. 
3200 Atlantic Av., Suite 110 
Raleigh, NC 27604 

G. Craig Schelter 
PIDC 
1500 Market Street 
Philadelphia, PA 19102 

Frederick H. Schranck 
PO. Box 778 
Dover. DE 19903 

Randolph L. Seger 
McHale Cook & Welch PC 
320 N. Meridian Street, Suite 1100 
Indianapolis. IN 46204 

Diane Seitz 
Central Hudson Gas & Electric Corp. 
284 South Avenue 
Poughke'.psie, NY 12601 

Denise L. Si;ina. City Attorney 
Citv of Hamiiiond 
5925 Calumet Ave. 
Hammond, IN 46320 

Anthony P Semancik 
347 Madison Avenue 
New York. NY I CoO 17-3706 

Roger A. Serpe 
Indiana Harbor Belt RR 
175 West Jackson Boulevard, Suite 1460 
Chicago. IL 60604 

James E. Shepherd 
Tuscola & Saginaw Bay 
P.O. Box 550 
Owosso. Ml 48867-0550 

Mark H. Sidman 
Weiner, Brodsky. SiJman 
1350 New York Ave, NW. Suite 800 
Washington, DC 20005 

Philip G. Sido 
Union Camp Corporation 
1600 Valley Road 
Wayne, NJ 07470 

Kenneth E. Siegel 
/Vmcrican Irucking Assoc, 
2200 N; : " Road 
Alexandria. VA 22314-4677 

Patrick Simmons 
NC Dept Of I ransportation 
1 S. Wilmirlon Street, kocm 557 
Raleigh, NC 27611 

William C. Sippel 
Oppenheimer Woltf & Donnelly 
180 N. Sietson Ave. 
Two Piaidential Piaza, 45th Floor 
Chicago, IL 60601 

Richard G Slattery 
AMTRAK 
60 Massachusetts Avenue NE 
W ashington. DC 20002 

William L. Slover 
Slover & Loftus 
1224 Seventeenth Street NW 
Washington, DC 20036-3003 

Garret G. Smith 
Mobil Oil Corporation 
3225 Gallows Rd., Rm 8A903 
Fairfax. VA 22037-0001 

Paul Samuel Smith 
1 S Dept of 1 ransportation 
400 7th St SW . Room 4102 C-30 
W ashington. DC 20590 

Mike Spahis 
Fina Oil & Chemical Co. 
P O, Box 2159 
Dallas, TX 75221 

Charles A, Spitulnik 
Hopkins & Sutter 
888 Sixteenth Street NW 
Wasnington. DC 20006 
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Mary Gabrielle Spiague 
555 I welth Street NW 
W ashington. DC 20004-1202 

Eileen S. Stommes, Director 
T&M Division 
Agricultural Marketing Service, USDA 
P.O. Box 96456 
Washington. DC 20090-6456 

Scott N. Stone 
Patton Boggs LLP 
2550 M. Street NW, 7th Floor 
Washington, DC 20037-1346 

D G Strunk Jr, 
Cicneral Chairperson UTU 
817 Kilbourne Street 
Bellevue. OH-14811 

James F. Sullivan 
CT Dept. Of Transpoit^tion 
P O Box 317546 
Newington. CT 06131 

Df.niel J. Sweeney 
McCarthy, Sweeney & Harkaway, P C. 
1750 Pennsyh ania Ave. NW, Suite 1105 
Washington, DC 20006 

Robert G. Szabo 
V Ness Feldnian 
1050 Thomas Jefferson Street, \ V/ 
W ashington. DC 20007 

J. E. Thomas 
Hercules Incorporated 
1313 North Market Street 
Wilmington, DE 19894 

K. N. Thompson 
General Chairperson UTU 
11017-F Gravois Industrial Plaza 
St. Louis, MO 63128 

William R, Thomopson 
Citv of Philadelphia Law Dept. 
1600 Arch St lOth Floor 
Philadelphia. PA 19103 

W. David Tidholm 
Hutcheson & Grundy 
1200 Smith Street "3300 
Houston, TX 77002 

Merrill L. Travis 
Illinois Dept. of Transportation 
2300 South Dirksen Pkwy. Room 302 
Springfield, IL 62703-4555 

Mayor Vincent M. Urbin 
150 Avon Belden Rd. 
Avon Lake, OH 44012 

Stephen M. Uthoff 
Coniglio & UthotT 
n o w . Ocean Boulevard, Suite C 
Long Beach, CA 90802 

J. William Van Dyke 
NJ Transportation Planning Authority 
Oni Newark Center, 17th Floor 
Newark, NJ 07102 

William C. Van Slyke 
152 Washington .Avenue 
Albany. NY 12210 

John A, Vuono 
Vuono & Gray 
23 10 Grant Building 
Pittsburgh, PA 152 r9 

Jack A. Walter 
WCI Steel Inc. 
1040 Pine Avenue SE 
Warren, OH 44483 

James R Weiss 
Preston Gates Ellis Et al. 
1735 New York Ave. NW. Suite 500 
W ashington, DC 20006 

Hugh H, Welsh 
Law Dept., Suite 67E 
One World Trade Center 
New York. NY 10048-0202 

Jay Westbrook 
City Hall Rm 216 
601 Lakeside Av. NE 
Cleveland, OH 44114 

Charles H White. Jr 
(iailan. Kharasch & (jarfinkle. P C. 
105) Ihir,. -First Street NW 
W ashington. DC 20007-4492 

Henry M. Wick. Jr. 
Wick. Streiff", Et al. 
1450 Two Chatham Center 
Pittsburgh, PA l'?219 

Robert J. Will United Transportation 
Union 
4134 Grave Run Rd. 
Manchester, MD21102 

Richard R Wilson 
1 126 Light Av . Suite 403 
Altoona. PA 16602 

C. D. Winebrenner 
General Chairperson UTU 
27801 Euclid Av., Room 200 
Euclid. OH 44132 

John F. Wing Chairman 
Citizesn Advisory Committee 
601 North Howard Street 
Baltimore, MD 21201 

Sergeant W . Wise 
Livonia. Avon & Lakeville Railroad 
PO Box 190-B 
5769 Sweeteners Blvd 
Lakeville. NY 14480 

Timothy A. Wolfe 
Wyandot Doliote. Inc. 
P O Box 99 1794 CO RD #99 
Carey, OH 43316 

Frederic 1. Wood 
Donelan, Cleary , Wood & Maser, P.C. 
1100 New York Ave., NW, Suite 750 
Washington. DC 20005-3934 
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E C. Wright 
Rai! Transportation Procurement Mgr. 
1007 Market Street, DuPont BIdg. 3100 
Wilminuton. DE 19898 

L. Pat Wynns 
Suite 210 
1050 17th Street NW 
Washington, DC 20036-5503 

Edward Wytkind, Executive Director 
Transportation Trades Dept. AFLCIO 
400 N. Capitol St. SW, Suite 861 
Washington, DC 20001 

Sheldon A, Zabel 
Schiff Hardin & Waite 
7200 Sears I ower 
Chicago. IL 60606 

Scott M. Z'mmenr.an 
Zuckert Scoutt & Rasenberger LLP 
888 Seventeenth Street NW 
Washington, DC 20006 

Walter E. Zullig Jr. Special Counsel 
Metro-North Commuter Railroad Co. 
347 Madison Ave. 
New York, NY 10017-3-̂ 06 
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August 26, 1997 
O I B A L D I I I S S U P 

rfr. Veii\on K. Williaitts 
Secretary 
Surface Transpor ition Board 
19''5 K Street, N.W. 
Washington, DC 20423-0001 

Re: CSX Corporation and CSX 
Transportation, Tne, Norfolk 
Southern Corporation and Norfolk 
Southern Railway Company— 
Control and Operating 
Leasea/AgreeinentB— Conrail Inc. 
and Consolidated Rail Corp. 

STB Finance Docket *Io. 23388 

Dear Mr. Williams; 

Attached are the original and ten copies of a ce r t i f i c a t e of se.-vice 
attesting to the fact tha"; service of thv«* Notice of Intent to Particip.te f i l e d 
by A. T. Massey Coal Comiany, Inc., et a}., i i the above proceeding has been 
made in accordance with Surface Transportatioi. Board Decision No. 21, served 
August 19, 1997. 

Very t r u l ^ youra 

William 

li yoursi f ] 

Jackson, J.**. 

WP.T/jmb 

cc: James L. Gardner. Edquire 



CERTIFICATE OF SERVICE 

I , William P. Jackson, Jr., do hereby certify that on this 2Sth day of 
August, 1997, a copy of a l l pleadings heretofore f i l e d on behalf of the 
following named entities has been served on each party of record in Finance 
Docket No. 33388, in accordance with the requirements of Decision Ho. 21 
therein, served August 19, ''997: 

Bandytown Coal Company 
Central West Virginia Energy 
Compan> 

Ei«Ol= Energy, Inc. 
Elk Run Coal ."Company, liic . 
Goals Coal Company 
Green Valley Coal Companv 
Hillsbcro Coal Company 
Indepeidence Coal Company, 
Inc. 

Knox Creek Coal Corporate n 
Long Fork Coal Company 
Marfork Coal Company, Inc. 
Martin County Coal Corpora'.ion 
A.T. Massey Coal Company, Inc. 

Massey Coal Sales Company, 
Inc. 
New Ridge Mining Company 
Omar Mining Company 
Peerless Eagle Coal Co. 
Performance Coal Company 
Rawl Saxoe & Processing Co. 
Sidney Coai Company, Inc. 
St i r r a t CotA Company 
Stone Min.i.ig Coirpany 
Tennessee ronsoxidated Coal 
Company 

United Coa^ Company 
Vantage Minii g Company 
Vesta Mining Company 
Wellroore Coil Corporation 

WilliCm P. Jackson/ J r . 


