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October 22, 19 97 

BY HAND DELIVERY 

The Honorabie Vernon A. W i l l i a m s 
S e c r e t a r y 
Surface T r a n s p o r t a t i o n Board 
Case C o n t r o l Branch 
ATTN: STB Finance Docket 333R8 
1925 K S t r e e t , N.W. 
Washington, D.C. 20423-0001 

Re: Finance Docket No. 33388 
CSX C o r p o r a t i o n axxd CSX T r a n s p o r t a t i o n I n c . , 
N o r f o l k Southern C o r p o r a t i o n and N o r f o l k 
Southern Railway Company -- C o n t r o l and 
Operating Leases/Agreements -- C o n r a i l I n c . 
and Consolidated Rail C o r p o r a t i o n 

Dear S e c r e t a r y W i i l i a m s : 

Yesterday, we f i l e d the Comments and Requests f o r 
Co n d i t i o n s of the C i t i e s of East Chicago, I n d i a n a ; Hammond, 
Ind i a n a ; Gary, I n d i a n a ; and W h i t i n g , Indiana ( c o l l e c t i v e l y , The 
Four C i t y Consortium)(FCC-9). In accordance w i t h the Board's 
d i r e c t i o n s (see, ê g_L., Decision No. 12, page 22) we a l s o 
submitted 4 computer d i s k e t t e s c o n t a i n i n g the t e x t and e x h i b i t s 
of the f i l i n g . (Our cover l e t t e r f o r t h e f i l i n g was i n a c c u r a t e 
i n i n d i c a t i n g t h a t t h e r e was a s i n g l e d i s k e t t e . ) The d i s k e t t e s 
f i l e d d i d n o t , however, c o n t a i n the e x h i b i t s t o the V e r i f i e d 
Statement of P h i l l i p H. B u r r i s . A c c o r d i n g l y , we enclose an 
a d d i t i o n a l d i s k e t t e c o n t a i n i n g those e x h i b i t s i n LOTUS 1-2-3 
(V.5) format. 

enclosed 
We a l s o i n a d v e r t e n t l y f a i l e d t o serve copies ot 

l e t t e r t o Ks. Kaiser of the Board's Section of 
the 



The-Honorable Vernon A. Williams 
October 22, 1997 
Page 2 

Environmental Analysis on parties of record. We are serving 
copies of that l e t t e r at t h i s time along w i t h t h i s l e t t e r . 

incerely, ̂  Sincerely, 
^ y 

yyir:} ^ X y\ 

C. Michael Loftus 
An Attorney f o r the C i t i e s of 

East Chicago, Indiana; Hammond, 
Indiana; Gary, Indiana; and 
Whiting, Indiana ( c o l l e c t i v e l y . 
The Four C i t y Consortium) 

F.nc losure 

cc: A l l Parties of Record 
The Honorable Jacob Leventhal 
Elaine K. Kaiser, Section of Environmeital Analysis 

(w/encl.) 



S L O V E R & I . O F T U S 
A T T O R N E Y S A". I ^ W 

I 8 S 4 SE\-ES-TFE.STlt S T R K E T , N W. 
W I U . l A . s t t . S l . O V K H 

c. MiciiAFi. i.orrt s WASHINQTON. D C acxxin 
D O N A U ) ( i . AVERY 

. ; O H N 11. LK S E I : B 

K E L V I N . 1 . UOWO 

ROBERT n . U O S E S n E B t ) 

t ; H H l S T O P H E H A. M l L l ^ 

FRANK .1 . P E R O O U Z Z I 

A.NOHEW H. KOLE&AB 111 
October 21, 1997 

BY HAND DELIVERY 

Elaine K. Kaiser 
Environmental Project Director 
Section of Environmental Analysis 
Surface Transportation Board 
ATTN: STB Finance Docket No. 33388 
1925 K . i t r e e t , N.W. 
Washington, D.C. 20423-OGOl 

Re: Finance Docket No. 33388 
CSX Corporation and CSX Transportation Inc., 
Norfolk Southern Corporation and Norfoik 
Southern Railway Company -- Control and Operating 
Leases/.Agreements -- Conrail Inc. 
and Consolidated Rail Cor,->oration 

Dear Ms. Kaiser: 

Enclosed please f i n d three (3) copies of the Cominents 
and Requests f o r Conditions of the C i t i e s of East Chicago, 
Indiana; Hammond, Indiana; Gary, Indiana; and Whitmg, Indiana 
( c o l l e c t i v e l y , The Four C i t y Consortium)(FCC-9) f i l e d today with 
the Board as part of the above-referenced proceeding. Also 
enclosed, please f i n d a computer d i s k e t t e containing the t e x t of 
t h i s document i n WordPerfect 5.1 format. 

These copies of the Four C i t i e s ' Comments are being 
sent to the SEA because of the extensive negative environmental 
impacts that the Applicants' proposed d i v i s i o n of Conrail would 
have on the Four C i t i e s area, located i n northwestern Indiana. 
The Four C i t i e s ' Comments address these environmental impacts m 
d e t a i l , which p r i m a r i l y are the r e s u l t of Applicants' plans to 
move t h e i r t r a f f i c over l i n e segments contviinmg numer-ms a t -
grade highway/rail crossings. The Four C i t i e s ' Comments aiso 
describe an A l t e r n a t i v e Routing Plan t h a t was developed to 
mit i g a t e the negative environmental and related impacts th a t 
would be caused under the .Applicants' plan, while r e q u i r i n g only 
minimal adjustments to the Applicants' proposed operations pian. 
The Four C i t i e s are requesting that the Board condition any 
approval of the Applicat.-.on on the imposition of t h i s important 
a l t e r n a t i v e pian. 



Elaine K. Kaiser 
October 21, 1997 
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Through an October 1, 1997 
pub l i c to submit comments on the pot 
t h a t might r e s u l t from the above-ref 
which might a s s i s t the SEA i n t h e i r 
f i n a l Environmental Impact Statement 
intends to f u l l y p a r t i c i p a t e i n the 
proceeding. We hope t h a t the enclos 
i n b e t t e r understanding the enormous 
of the transaction on the Four C i t i e 
that you w i l l c l osely review these i 
EIS . 

l e t t e r , you i n v i t e d the 
e n t i a l environmental impacts 
erenced t r a n s a c t i o n , and 
preparation of a d r a f t and 
('EIS"), The Four C i t i e s 

environmental p o r t i o n of t h i s 
ed comments w i l l a s s i s t you 
environmental im p l i c a t i o n s 
s and northwest Indiana and 
mpacts as you develop the 

C. Michael Loftus 
/.n Attorney f o r the C i t i e s of 

East Chicago, Indiana; Hammond, 
Indiana; Gary, Indiana; and 
Whiting, Indiana ( c o l l e c t i v e l y . 
The Four Cit y Consortium) 

Enclosures 
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PIDC 
ENTERED 

Otficf of the SecPMrv 

68< 7 3 m 

PHILADELPHIA INDUSTRIAL DEVELOPfVicNT CORPORATION 

WILLIAM P HANKOWSKY 
President October 20 1997 

The Honorab le Vernon A. Wi l l i ams 
Secre tary 
Sur face T ranspo r ta t i on Board 
1925 K S t ree t , NW 
Room 711 
W a s h i n g t o n , DC 20423 

y 

10' Xi' 

RE: Finance Docket No 33388 CSX Corporation and CSX 
Transportation. Inc.. Norfolk Southern Corporation and Norfolk 
Souttiern Railway Company -- Control and Operating 
Leases/Agreements -- Conrail Inc. and Consolidated Rail 
Corporation. 

Dear Sec re ta ry Wi l l i ams: 

Enc losed herewi th is a 3.5 men d isket te in Mi rcosof t Word 
Vers ion 6.0 con ta in ing the Joint Comments of the City of Ph i l ade lph ia 
and Ph i l ade lph ia Indust r ia l Deve lopment Co rpo ra t i on . 

Our wr i t ten comments together wi th twenty f ive copies were f i led 
by hand on Oc tober 2 1 , 1997. Also enc losed is an add i t iona l copy cf 
those c o m m e n t s bear ing the or ig ina l ink s igna tu res of the 
rep resen ta t i ves of the City of Ph i lade lph ia and the Ph i lade lph ia 
Indus t r ia l Deve lopment Corpora t ion . 

GCS: jmw 

Enc losu res 

S incere ly , 

y l j j ± ^ 
G / C R A I G SCHELTER 
Execut ive V ice /P res iden t 

cc: All Par t ies Of Record 

2600 Centre Square West 1500 Market .Street Philadelphia PA 19102-2126 215.496.8020 Fax 215.977 9618 
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PHILADELPHIA INDUSTRIAL DEVELOPMENT CORPORATION 

WILLIAM P HANKOWSKY 
President 

October 20, 1997 

The Honorab le Vernon A. Wi l l i ams 
Secre tary 
Sur face T ranspor ta t i on Board 
1925 K St reet . NW 
Room 711 
W a s h i n g t o n , DC 20-423 

i I .-• X' I ' f<i^ 

RE: Finance Docket No 33388. CSX Corporation and CSX 
Transportation. Inc.. Norfolk Southern Corporation and Norfolk 
Southern Railway Company -- Control and Operating 
Leases/Agreements -- Conrail Inc. and Consolidated Rail 
Corporation 

Dear Secre ta ry Wi l l i ams: 

Enc losed for f i l ing in the above cap t ioned docket are the o r ig ina l 
and twen ty - f i ve copies of the Joint Commen ts of the City of 
Ph i lade lph ia and the Ph i lade lph ia Indus t r ia l Deve lopment C o r p o r a t i o n . 
An add i t i ona l copy of the f i l ing is enc losed for f i le s tamp and re tu rn to 
the unde rs i gned . Please note that a copy of the Joint Commen ts is 
a lso enc losed on a 3.5 inch d iske t te in M ic roso f t Word Vers ion 6.0 
fo rmat . 

S ince re l y , 

G. C R A I G SCI-tfELTER 
Execu t i ve Vice Pres iden t 

G C S / E W D / m a c 

Enc losu res 

cc: Al l Par t ies of Record 

2600 Centre Square West 1500 Market Street Philadelphia PA 19102-2126 215 496 8020 Fax 215.977.9618 
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FINANC K DOC KK 1 NO. 33388 

061 2 3 ( ORPORATION AND C SX TRANSPORTATION. INC. 
NORFOl K SOl I IIKRN CORPORA I ION AND 
SORFOl K SOl I HKRN RAII \ \ A^ C ()MPAN^ 

rrrsTRoi AND OPKRAUNC; I KASFS/AC;RKKMKNTS-
CONRAII INC . AND CONSOl IDA I KD RAII CORPORAT ION 

lOINT COMMKNTS OK I IIK CHA OK PHIKADKI PHIA AND I HK 
PIIH ADKI PHIA INDl SI RIAI DK\ KKOPMKN I CORPORAUON IN 

Sl PPOR I O K APPRON \ I OK I IIK PROPOSKD (ON FROI APPI IC ATION 

I. IN I RODI C TION 

I hc ( 'it\ ot Philadelphia ("(. it) ") aiul the I'hiladclphia indu.stnal l)c\elopment 
( orporalion ("PIDC"). together with PIDC'.s wholly owned subsidiaries Philadelphia 
Authority for hidnstrial Development, liereinafter P.-MD. and Philadelphia f ood 
Disti'ihution t'enter. liereinafter IM-'DC, fcspecttully submit their comnients as 
reeogni/cd parties ot recoid in l inance Dockei No. 33388. Yor the reasons sel forth more 
lully w ithm, thc City and PIDC support approval b\ the Surtace Traiisporlaticn Board of 
the transaction by wluch ( S.\ ami Norfolk Southern would jointly acquire Conrail and 
di\ ide (^nirail's assels and operations beiween ihein as outlined in their respective 
Opeialing .•Xgrccmenls ami '.he other iransaclion documents. 

II. THK C ITY AND PIDC 

i he ( It) ot i'liiladeiphia is tlie tilth largest cit> in the I iiitcd Slates with population of 
I..'=i::4..i.̂ i8. and the \ ital coninicrcial and cultural hub ofa region striving lo maintain an 
economic Icadcrsliip role in thc life oflhc Nation. PIDC is a private, not-for-profit 
economic development corporation cica'ed m l')5S by the (ireater Philadelphia Chamber 
of Commerce and liie Coiiimcice Deparlmenl ofthe Cil\ of IMiiladcipiiia. Il is llie Cil\ of 
Philadelphia's econoniic dev elopmeiil ami. 



PIDC has four principal lines of business: 1) providing financing to industrial, 
manufacturing, and w arehousing fiiins starling up, moving into or expanding in the City 
of Philadelphia; 2) selling iand for industrial use in elev en !uliy-improved industrial 
parks; 3) managing major developments tor publie. not for profit, and private clients; 
and 4) wincing uith neighborhoods to foster economic development. 

Among olher things, PIDC is responsible Ibr conv erting the Philadelphia Naval Shipyard 
from military to comniercial and industrial use. 

In addiiion, PIDC owns and maintains the Northeast Philadelphia Airport Industrial 
Track, which is cuiTcnth' scrv ed by Conrail and is proposed to bc served by the Conrail 
Shared .Assets Operation. IMDC's subsidiary Philadelphia Food Distribution Center owns 
an extensive network v Hacks that urc served, according to the Philadelphia Belt Line 
Principle, by the three railroads al this time having access to Soulh Philadelphia - Conrail, 
CSX fransportation, and Canadian Pacific Raiiroad. Tracks owned by PIDC and PFDC 
together generate trat fic v olume of over 3,OOO rail carloads shipped or received annually. 
Rail cuslonicis include .Allied Tube & Conduit, Stone Container, Interstate Brands, PBS 
Foods, M. I ev in & Company, and oihers. Products transported by rail include steel, 
paper, flour, plastics, and produce. 

HI . Backfiround ol the City and PIDC's Position 

Thc City and PIDC are keenly aware ofthe transportation implications ofthe proposed 
action. We believe that liie proposed action is necessary so tiiat tiic railroads serving 
Philadelphia vvill have thc financial strength and the desire to continue or expand freight 
serv ices, and we seriously doubt that an independent stand-alone Conrail could have 
fullliied this role for very much longer. .\t the same time, the Cily and PIDC recogni/e 
the significant job loss and loss of goods and services purchased locally by Conrail, 
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Having met with Philadelphia manufacturers, distributors and other shippers who are 
dependent on rail transportation, the City and PIDC arc appreciative ofthe value of 
restored lail-lo-rail competition that has been pioposed for the Philadelphia Region by the 
applicants. 

The Cilv and PIDC acknowledge that since 1976, Conraii management and labor have 
done a renir.rkabie |ob of rebuilding llie wreckage oflhc bankrupt Northeastem I nited 
Slates rail system inlo a profitable carrier. Some of its success is due to the f ict that it 
was protected from rail competition by being granted a de facto monopoly over freight 
rail service, and this has presented iwlii bencllts and costs to Philadelphia rail shippers, 
many of whom previously had had a choice of two or more raii carriers who were Conraii 
predecessors. 

While many Philadelphia shippers ha\ e seen their deteriorated rail infrastructure and 
scrv ice revitali/ed, thc Cily and PIDC recogni/e lliat others lost theirs entirely ihrough 
abandonments. Shippers have notified PIDC that monopoly rail seivice in Philadelphia 
may have shrunken the competitive range of their Philadelphia production facilities 
becau.se of increases in raii transportation costs, particularly on the fast-growing north-
south corridor, making Philadelphia a less attractive center for rail-oriented business 
developmem. I he ("ily oi'Philadelphia and its iieighboHioods have also been impacted 
by Conrail decisions lo close facilities without finding viable reuses or properly 
maintaining them. Companies faced vvith plant location choices and rail transportation 
requirements have rarelv sited plants in Pliiladelphia in the last tw enty years. For these 
reasons, llie Citv and PIDC believe that the level of rail-to-rail compelition proposed in 
this Application will be a vital improvement lo Philadelphia's economy. 

Thc City of Philadelphia and its neighborhoods have also been impacted by Conrail 
decisions to close facilities willioul finding v iable reuses or properly nu'iniaii.ing them. 
I xaiiipies include Conrail's former Reading Raiiroad Porl Richmond '.erminal. a 200 
acre facility that once was the Reading's rail-water intemiodal hub, and is now virtually 
beicfi of employment and acliv ity, and the abandoned Berks Industrial Track, which has 
been allowed to become one oflhc worst unlicensed dumps in the City of Pliiladelphia, 
altluHigh it adjoins iiomes and a public school at fluid and Ontario Strcis. fhe City and 
PIDC believe lhat liic .Applicants 'vill have the financial strength and interest to redevelop 
rail properties for rail-orieiilcii iiuiustrial development uses, or else secure and divest 
them it'future rail uses appear improbable. 
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l \ . PROPOSKD C SX PHII ADKFPHIA IMPRO\ EMENTS 

CSX and Norlolk SouMieni have committed in their Operating Plans and in discussions 
w ith the City and PIDC to a vartclv of infrastructure and serv ice investments which w ill 
greatly benet:t the City's economy and cm ironment For CSX, these include: 

1. A new intemiodal facility, estimated lo cosl S15 million, al Greenwich Rail Yard. 

2. Belmont Siding, improving fiow of Iraffic through thc Cily, at estimateH cost of S3 
million. 

3. Implementation ofthe Eastwick Connection, al esiimaied cost of S4 mi'lion. This 
improvement should eliminate a reverse movemenl of freight trains througi. 
predominantly residential and recreational Center City area between the Philadelphia Art 
Mu.seum and the ( irays l errv section of South Philadelphia. Coupled w ith the Belmont 
Siding Improvement, it will allow tor g; .ater utili/alion of the predominantly industrial 
West Bank ofthe Schuylkill River lor freighi movements, and a corresponding reduction 
in freighi movements through Center Cily Philadelphia. 

4. Retention ofthe headquarters of Conrail. Inc. in Philadelphia for thc 350 positions 
involved with the operalion ofthe 'Shared Assets Areas" and other continuing Conrail 
aclivities. 

5. ( I'catioii of new rail-related jobs in Philadelphia as a result of CSX commercial and 
operational activities in the Pliiladelphia area, as well as the anticipated estabiislimenl ofa 
regional office in Philadelphia lo inchide government relations, industrial development, 
sales, and operations. 

V. PROPOSED NORKOI K SOI TIIKRN PIIH ADKKPIIIA IMPRO\ EMENTS 

For Norfolk St)ullieni, these impiovements include: 

1. A new iiitci'iiiodal facilily. estimated lo cosl SIO million. 

2. .A new automobile facilitv . estimated lo cost Sid miiiion. 

3 .A new intemiodal "1 riplc Crown" facility, estimated lo cosi S4 million. 

4. 1 rack connection at /oo iiiterlockiim. estimated to cost SI 4 miliion 



5. Retention ofthe headquarters of Conrail, Inc. in Philadelphia for the 350 positions 
inv Mvcil with the operation ofthe "Shared Assels .Areas" and other continuing Conrail 
activi'jes. 

(). Creation of nevv rail-related jobs in Philadelphia as a result of Norfolk Southem's 
commercial and operational activities in the Philadelphia area as well as •blishmcnt of 
a Mid-Atlantic regional headquarters in Philadelphia to include a Regional Vice 
President. 

VI. ADDH lONAI C;i IDKKINKS AND 0 \ KRSIGHT 

1 he ( ilv ami PIfK" believ e that the Board w ill establish the necessary guidelines to 
insure that the actual implemenlation ofthe proposed appiication follows thc agreements 
that CSX and Norfolk Southern have made with the Commonwealth of Pennsylvania, the 
City and P1D(\ as noted more fiilly in the comments s'.ibn;ilted lo tiie Board by the 
Commoiiwealtli of Pennsv Kama and the atlachment thereto. I his is fully in keeping 
vvith, CSX and Norfolk Southern's statements that no implementation should take place 
until the (\immonvveallh of I'ennsylvania. counly and local governments have been given 
leasonable opportunity lo prov ide comments to CSX and Norfolk Southem on l!i;;ir 
detailed operating plans. 1 he Citv and PIDC plan lo provide commenls lhat vvill include, 
hut IS not limited to, r.quesling detailed maps ot acliv e and inactive rail properly 
ownership in Philadelphia, implemenlation of extant City Conrail and 
Conrail Pennsylv ania Public I Uilily Commission agreements, orders and other court 
actions, and ulentificalion of specific railroad emp'.v)yees vv ith vviioni lhe City and PIIX' 
w ill iieeil lo contact legularly for implcmenliiv: engineering, design, construction and 
olher on-going activ ilies 1 he Citv and I'IDC aiso plan to discuss in their operating plan 
dialogue with the Applicants the possibilities for reaclivalion of abandoned branch lines 
where economically feasible for the .Applicants. In addiiion. the City and PIDC remain 
concerned about the impact o< the merger on regionai rail iransil passengers. 
Accordingly, llie City and I'IDC request that the Board give due consideration to tlie 
comments separately fiied with ihc Ho,ml bv SliPI'A. 

M l . KINAI COMMKNT 

The Citv and PIDC lespccltullv suggest that in l'̂ 7(). the creation ol a monopolistic 
Conrail truly served lhe benefit ofthe public liecause the Northeaslem Region vvas on the 
brink of losing rail serv ice altogether. I'he application now before the Surface 
Transportation Board proposes lo considerably expand compelition by jointly serving 
selected markets. 
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The .loumal of (\Mnmerce has estimated in a .luly 11,1997 article that twenty two percent 
ofConrail's existing traffic vviii bc opened lo competition if this application is approved, 
Ihe City and PIDC recogni/e lhat tins holds out lhe promise of bemg a very significant 
improvement, especially given the fact that many believe this transaction to carry the 
largest acquisition premium ever paid in any railroad merger to date - over S4 billion, 
according lo an estimate submiited to the Board by Consumers I'nited for Rail Fquity. 
The Cily and PIDC believe that this application strikes a proper balance beiween 
providmg tlie public benelit of restored competition in the Northeastem United States 
and maintaining the financial viability ofthe applicants on thc one hand and 
reemphasi/ing Coniaii s headquarters conimilmenl to the City and addressing fne future 
of (\')nrail's employees on tlv ox'.̂ cr. VVe are confident that the present application's 
merits will be fairly recogni/ed by the Surface I ransportation Board. 

The Citv of Philadelphia and Philadelpliia indusirial Development (\irporation appreciate 
the opportunily to provide llicse comments m support of approvai oftlie .Application 
before the Board. We respectfully request that they bc considered by the Board and lhat 
ailcr consideration, that the transaction be approved. 

VIM. PARTIC IPArU>N IN PROCEKDINC^S 

Thc City and PIDC intend lo participate formally in any proceeding held on this 
application. To the extent that the Board delermincs that any heanng is necessitated by 
the ct>nimenls set forth herein or submiited by an;, other party, the Cily anticipates that its 
witnesses would be hdward t i . Rendell, the Mayor of Philadelphia, and, or Denise Goren, 
Deputy Mayor for Transportalion. PIDC anticipales that its witness vvould be G. Craig 
Schelter, Executive Vice President of PIDC, or William P. Hankow sky. President of 
PIDC. 
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C ITV OK PHII ADKI PHIA 

W il l lAM R. THOMPSON 
C IIIFI DIiPl lV CIT^' SOLICITOR 
CITV OF PHILADELPHIA LAW DEPT, 
I()0() ARCH STREET. lOTH FLOOR 
PHII ADFl.PIIIA. PA 19103 
{2l5)(»8(i-0923 

PIIH ADKKPIIIA INDl STRIAI 
DKV KKOP.MEM CORPORATION 

BY 
. J4^^ 

G. CHfAIC; SC HKKTER 
26oori;N fRi-; S Q C A R E W E S T 

.soo MARKli l STREEI 
Philadelphia. Pa. 19102 
{215)496-8020 



( FRTIFlf ATF OF SERVK E 

1 hearby certify that on this 'J.J s y day of October, 1997, I caused a 
true and correct copy ofthe within Joint Comnients ofthe City of 
Philadelphia and the Philadelphia Industrial Development Corporation to be 
served upon all interv'stcd parties by causing same to be sent by first class 
mail, postage prepaid, to all parties on the .service list of Finance Docket 
No. 33388. 

B\ 
Ci.C R ViC; sc HKKTER 
EXEiCm iVE; VICFj/Ri;SiDENT 
PHIFApI FHIlA 1N1)1'STRIAE DEVELOPMENT CORP. 
26()0 (I'.NTRE SQliARE WEST 
1500 MARKET .STREET 
P H I E A D E E P H I A . PA. 19102 
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OPPENHHIMLR WOLFF & IX^NNELLY 

1020 Nineteenth Street N.W. 
Suite 400 
\X'.^l»nt't.)n, I K " ]00^6-(.10S 

(202) 293-6100 
t-AX (202) 293-6200 

.a 
X October 22, 1997 

BV HAND DELIVERY 

Honorable Vemon A Williams 
Secretary 
Surface Transportation Board 
1925 K Street, N AV , Room 700 
Washington, D C 20423-0001 

Re: Kinance Docket No. 33388, C SX C^orporation and Ĉ SX Fransportation, Inc., 
Norfolk Southern Corporalion and Norfolk Southern Railway Company — 
C ontrol and Operating Keases/Agrtements — Conrail Inc. and Consolidated 
Rail Corporation — Fransfer of Railroad Line by Norfolk Southern Railway 
Company to CSX Transportation, Inc. 

Dear Seeretary Williams: 

Enclo-sed you will find t'le original verification page for the Verified Statement of F unk 
M Russo 

Brussels 

Cl\icago 

Detroit 

C 'neva 

Irvine 

Li)s Angcle.s 

Minneapi)hs 

New York 

P.in,s 

Saint Paul 

San Jose 

Wa.->hington, D.C 

Respectfully submitted. 

Kevin M Sheys 

Enclosures 

OHicift of ih<» Secretary 

fiCT 2 1997 

m Partot 
Public Rocoid 

• w n c l8S74y01 10/22/97 



Verification 

I , FrajJ( Ru&.so. declare uiider penalty of j.)erjury tliat tlie foregoing is true and 

correct to the best ofmv knv:)\vlcdj!r, infot-mation and belief Further, 1 certify t}iat I ai'i qr'.rJificd 

and authorized to file tliis Verified Statement. 

Fxccutcdon: October 20, 1997 

X^ X ^x 
Frank M Russo 
Senior Director -Nevv K;ii! 

Construction 

JUDfTH A OEMPSEY / o / ^ o j Q 7 
NOTARY PUBUC OF NEW JERSEY 

""'•sion Empires Mar 22, 2001 



STB FD 3^388 10-22-97 D 183008 



H O P K I N S & S U T T I i R 
IA PAITNBaSHi r INCLUDINO PIOFEISIONAL C0IPl1IATION!T| 

K88 SIXTEENTH STREET, N.W . WASHINOTON. D.C, 20006-4103 ( 202) 135 1000 
FA l -S IM l l .K ( M ; ) I I 3 . M ! J » 

I N T t R N I - T hup '>ww» kop iu i u o n 

CHK AtM) OFFK-E TMIF.F FUST NATIONAL PLAZA •0«C2^20) 

OBTIOIT OFFICE IMO U I V E I W I S SUfrE 2^.- T I O T . U l 4WI1.I21C 

JAMIE PALTER RENNEKT 
(202) S3S.1112 

October 22, 1997 

Vemon A. Williams, Secretary 
OITice of the Secretary 
Case Control Branch 
ATTN: STB p-inance Docket No. 33388 
Surface Transportalion Board 
1925 K Street, N.W. 
Washington. D.C. 20423-0001 

Re: CSX Corporation and CSX Transportation /nc. Norfolk Southern 
Corporation and Norfolk Southern Railway Company - Central and 
Operating Leases/Agreements - Conrail Inc. and Consolidated Rail 
Coi-poration. Finance Docket No. 33388 

Dear Secretaiy Williams: 

On behalf of the Commuter Rail Division of the Regional Transportation 
Authority and the Northeast Illinois Regional Commuter Railroad Corporation, d/b/a 
Meua. 1 am enclosing the following: (i) the original signature page of Mr. Vaughn L. 
Stoner, Cliief Operarions Od'icer, Metra. for his Verified Statement filed yesterday as 
METR-7 in the above-referenced proceeding; and (ii) an original and twenty-five (25) 
copies ofthe map, in color, that was attached to Mr. Stoner's Verified Statement (METR-
7) at Tab A. 

An additional copy of each of the filings are enclosed for file stamp and retum 
with our messenger. 

Jamie Palter Rennei^ 

Enclosures 
cc: Hon. Jacob Leventhal 

Applicants' Counsel 

L-NTtflED 
Otf.'cc of fhr Sf^cetary 

m 2 mi 
7-1 Pcf. Of 
.::fJ Public Record 



Slate of IlUnois 

City of Cliicago 

Verification 

Vaughn L. Stoner. being duly sworn, deposes and says that he is qualtneil and 

authonzed to fUe this Verined Statement, and lhat he lias read the foregoing statement, 

knows the contents thereof, and Uiat Uic same are true a.s stated to the best of hts 

knowledge, information and belief. 

1 

f\ — — 

Vaughn L. Stoner 

Subscribed and svxori) to 
before mc this -
Haynf i ' r ' 1997. 

Notary Public 

My commission expires: 

>J^»»»»>>^>,AAAA,.,,, 

"OFFICIAL SLAL" i 
Margaret A. Griffin | 

N̂ 0Ui> Public. Sfate of Illinois 5 
, My Commission Expires 7/16/̂ 001 X 
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#1 CP 518 
#2 BELTJCT 
#3 FOREST HILL 
#4 CHICAGO RIDGE 

CONRAIL 
BELT RAILWAY 
CSX 
INDIANA HARBOR BELT 
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Part of 
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It F OF 1 HE A T T O R N E Y G E N E R A L 
S l \ l l Ol I I I INOIS 

Jim Ryan 
\ l l ( I K M \ ( .1 \ l K \ l 

Oct:ober 20, 1997 

\ 

i 

Mr, Vernon A, W i l l i a m s 
S e c r e t a r y 
Surface T r a n s p o r t a t i o n Board 
1201 C o n s t i t u t i o n Ave,, N,W. 
Washington, DC 20423 

A t t n : Case C o n t r o l Branch. Finance Docket No. 33388 

Dear Mr. W i l l i a m s : 

Enclosed f o r f i l i n g i n Finance Docket No. 33388 are an 
o r i g i n a l and t w e n t y - f i v e copies of the V e r i f i e d Statement of K i r k 
Brown, S e c r e t a r y of the I l l i n o i s Department of T r a n s p o r t a t i c n 
(IDOT-2) . 

y 

Since_jely, 

C o t t r e l l 
S p e c i a l Counsel 
100 W, Randolph St. - 12th F l , 
Chicago, I L 60601 
(312) 814-2516 

cc: S e r v i c e L i s t 

."lllll Siiiiili S U C M K ' S i u r i . N|)iun;li<U!. Iliiiiois (i.'Tmi i J I 7 i 7SL' 111'ii i • i n , ^ ' _ ' 7 T | • I \ \ (L'I 71 T.S'.'-TO l l i 

1(1(1 West K.iiuli)l |)li S i r t r l . (hu. iKo. llliiKiis l i l l l id l (:l TJ) .Sl 1 :(i»i"' • i n I L'l 8 l l - : l : lT I • K A \ : CU'Jl 8H-:l«(«i 
| | " i l I .iM M.Kii. ( . I I I ) . . I K I , I I < . I l l inoi , r.„"ini , r , i . ; ' | - , - ; M ' - , • i c i , l s . I 'C I f . ' l • L W i i i l s i r-7'>' .(iii 



!D0T-2 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No 33388 

CSX CORPORATION AND CSX TRANSPORTATION INC , 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES/AGREEMENTS-
CONRAIL INC AND CONSOLIDATED RAIL CORPORATION 

VERIFIED STATEMENT OF KIRK BROWN SECRETARY OF TH^ 
ILLINOIS DEPARTMENT OF TRANSPORTATION 

My name is Kirk Brown and I am Secretary of the Illinois Department of 
Transportation (IDOT) IDOT is the agency responsible for both rail policy and rail 
planning activities in Illinois which requires us among other things to analyze my 
proposed railroad merger consolidation or acquisition in order to determine its potential 
effects on the adequacy of transportation for the public in our state The proposed 
acquisition by CSX and Norfolk Southern (NS) to acquire the Conrail System is of vital 
interest to our st j ie 

IDOT has responsibility under Illinois law for rail planning and programming 
IDOT represents the public 'nterest in the transportation system of the State of Illinois 
and expresses its essential concern for a continued growth in competitive transportation 
alternatives for Illinois shippers In addition IDOT is concerned about the potential 
economic impact upon the state resulting from major changes in its transportation 

As descnbed in the Application IDOT expects that the provisions proposed 
should yield shorter routes expanded single-line service greater capacity better 
equipment supply, faster and more reliable se.^vice, and lower costs Following an 
analysis of the proposed application submitted by the CSX and NS to purchase the 
Conrail System IDOT has determined that the acquisition would be of benefit to the 
state and its users of rail transportation with two specific exceptions 

First the proposed construction by CSX of a connection to the Belt Railway at 
75th Street in Chicago would result m placing new diamonds across the track shared by 
NS and Metra commuter trains to Orland Park, Illinois Since CSX can easily reach the 
Belt Railwsys yard at Bedford Pz k through existing connections or by utilizing the 
Conrail track it w(|l control if this Application is approved we sec no compelling 
argument th?' would justify the risk inherent in establishing yet another crossing point for 
freigtit traffic and commuter traffic The added r.sk •'̂ .̂ay be small, but it is unnecessary 
and should be avoided 



Second IDOT has grown quite concerned over the proposed allocation of 
Conrail s assets in the Chicago switching area After counseling with both CSX and NS, 
and with several of the smaller earners serving Chicago we have become convinced 
that the allocation of these assets in the manner pioposed in the Application could be 
extremely damaging to the free flow of rail traffic through the Chicago terminal The 
Chicago switching district is the most important terminal in the U S for the facilitation of 
the free flow of east-west and north-south traffic Its operation depends upon the 
unimpeded interchange of rail traffic between carriers which in large part depends upon 
the existence of more-or-less neutral switching carriers 

After the proposed transaction CSX and NS will have effective control of all 
three major terminal carriers in the Chicago area In actuality it appears that one of 
these carriers, the Indiana Harbor Belt (IHB), wiH de-emphasize its function as a 
switching earner in favor of becoming ourely an extension of the mamlines of NS and 
CSX, to the detriment of carriers who need the IHB to connect their traffic to some other 
railroad Large portions of the Chicago switching distnc* will become dependent on CSX 
dispatching, which has been problematic in Chicago for some time To NS the potential 
for such problems is of less concern given its concentration on the new markets to be 
gained in New York and the Northeast through this acquisition and its ability to retaliate 
against CSX in the future if necessary in order to obtain fair treatment Neither 
compensating new markets nor such retaliatory power is available to the other earners 
in Chicago who will be hampered by the proposed consolidation of power over switching 
in the hands of CSX 

Clearly, the specter of the Houston terminal must be cited here IDOT believes it 
IS vital that both remaining eastern carriers continue to have free access to not only the 
two major western carriers and the two Canadian carriers but to traffic flowing from 
smaller railroads such as the Wisconsin Central the Illinois Central and the Elgin Joliet 
and Eastern All three of these smaller earners have coneerns with the proposed 
allocation of Conrail assets in the Chicago switching district, particularly with respect to 
the interchange of traffie between carriers and the provision of intermediate switching 
services As a result of the acquisition, CSX will be able to regulate and control nearly 
all traffic moving through the Chicago switching district Allowing Chicago to suffer 
anything like the merger-related impacts seen in Houston would negatively impact the 
national economy - and Illinois - to a frightening degree 

To avoid such a scenario, IDOT has become convinced that Conrail's 51 percent 
ownership share of the Indiana Harbor Belt Railroad must be transferred instead to a 
neutral carrier or to a balanced group of concerned earners, thus preserving the IHB as 
a neutral connection IDOT urges the Surfaee Transportation Board to impose a 
protective condition similar to that sought by the smaller earners noted above, blocking 
CSX and NS control of Conrail s interests in the Indiana Harbor Belt after the acquisition 
The national importance of the Chicago Terrinnal and the fresh evidence of the 
potential for near-disastrous national economic impacts flowing from a single major rail 
terminal adversely affected by a rail nierger. dictates that extreme care be used in any 
transter of Conrail assets therein 



In summary IDOT supports the proposed acquisition of the Conrail system by 
CSX and NS As stated the continued viability of CSX and NS is of great importance to 
Illinois as IS that of the other railroads operating within the state Still the exclusion of 
the Indiana Harbor Belt from the transaction will not greatly harm NS or CSX while it will 
protect Chicago from the potential of another term.inal nelt-down as seen in Houston 
With this condition IDOT supports the Control and Operating leases/Agreements 

Kirk Brown 
Secretary 

Venfication 

State of Illinois 

County of Sangamon) 
SS 

I Kirk Brown being duly sworn depose and state that I have read the foregoing 
statenient know the contents thereof and the statements made therein are true and 
correct to the best of my knowledge and belief 

Kirk Brown 

Subscribed and sworn to 
before me this ^ day 
of October, 1997 

C / [ . . l i : . k C X ^ , ^ y { U / ' ^ ' '̂ 
Notary Public 

C'-IRi5' 

W riy.>\. 

•AL 

I - t ' 



C e r t i f i c a t e of Service 

I hereby c e r t i f y t h a t copies of the V e r i f i e d Statement of 
K i r k Brown, J e c r e t a r y of the I l l i n o i s Department of 
T r a n s p o r t a t i o n (IDOT-2) were served upon a l l p a r t i e s of r e c o r d 
on October 20, 1997 by U.S. M a i l , postage p r e p a i d from Chicago, 
I l l i n o i s 60601. 

W i l l i a m F . • C o t t f e l . 
Spec-al Counsel 
O f f i c e of the A t t o r n e y General 
100 W. Randolph St. - 12th F l . 
Chicago, I L 60601 
(312) 814-2516 
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Ibxi^x 
Attorney General 
Betty D Montgomery 

'-' Office Tower 
t Broad Street 

Columt)iis. Otiio 43215-3428 

CERTIFICATE OF SERVICE 

I hereby cetlify that on this 15th day of October, 1997, a copy of all fillings in 
Finance Docket No 33388 submitted by Ohio Attorney General pnor to the service list 
date of Board Decision No 43 have been served by first class mail upon Administrative 
Law Judge Jacob Leventhal and all new Parties of Record on the service list attached to 
Board Decision No 43. 

DOREEN C. JOHNSON 
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i/ ^ 

OFiici (20?) 371 9500 

DoNELAN, CLEARY, W O O I ^ & MASER, P.C. 

ATTORNEYS AND COUNSELORS AT LAW 
Sunt 750 

1 IOC New YORK AvtNilt N W 
WASHINCION DC 20005 393.^ TELECOPIER ( t n2 ) 371 0900 

October 21, 1997 

\'ia Hand Dclivci v 
Honorable Venioii A. Williams 
OfTice of the S'xretary 
Suriace Traiispoilatioii Board 
1925 K Street, N.W. 
Washington, D.C. 2()42.V(KK)1 

Re: STB Finance Docket No. .'^.3388, CSX Corporalion, et al.. Norfolk 
.Southern Corporation, et al.—Control Ami Operat in f> 
Lea.se.s/Ai>reement.s—Conrail Inc. , et al. 

Dear Secrelary Williams: 

Plea.se find enclosed for filing in the above-reference proceeding an original 
and twenty-five 25) copies of the Redacied (lo be filed in the public record) 
Comtiicnls, lividence. Request for Conditions and Other Relief of AK Steei 
Corporation, which has been designaled as AKSC-7. 

Respeclfully submiited. 

ENCLOSURE. 
()4{X) ()2{) 

y y CJC( 
^ Frederic L. Wood 

Attorney for AK Steel Corporation 

cc: All Parties of Record 



yy)?yy 
AKSC-7 

REDACTED 
{To Be Filed in the Puhlic Record) 

BllFORHTHE 
SURf ACH TRAN:>P()RT.ATION BOARD 

Finance Docket No. 33388 

CSX CORPORAUON AND CSX TRANSPORTATION INC 
NORIOLK SOUTHI-RN CORPORATION 

AND NORFOLK SOUTHFRN RAILW \ / COMPANY 

—CONTROL ANDOPFRATING LFASFS/.\GREFMFNTS— 

CONRAIL INC. AND CONSOLIDATED RAIL ( ORPORATION 

COMMENTS, EVIDENCE, AND REQUEST 
FOR (ONDITIONS AND OTHER R E L I E F 

O F 

AK S T E E L CORPORATION 

FNTERf.D 

m 2 ' 1997 

'art ot 
Public Hpcorcl 

•XriTvy'si^ 

Frederic L. Wood 
DONFLAN. CLEARY. WOOD & MASER. P.C, 
1100 New York Avenue. N,W., Suite 750 
Washiiiiiion. D.C. 20005-3934 
(202) 371-9500 

Attonwy.s for 
AK Steel Corporation 

DATE: OCTOBER 2L 1997 



BEFORF THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORH)R ATION AND CSX TRANSl\)RTATION. INC.. 
NORIOLK .SOUTHERN CORPORATION 

AND NORLOLK SOU fHERN RAILWAY COMPANY 

CONTROL AND OPERATINC, LEASE.S/AGREEMENTS-

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

COMMENTS, EV IDENCE, AND REQUEST 
FOR CONDITIONS AND OTHER R E L I E F 

OF 

AK STEEL C ORPORATION 

In accordance wilh the j revisions of thc Board's procedural order in this 

proceeding (Decision No. 6 served on May 30, 1997) AK Steel Corporation ("AK 

Steel") submits its comments, evidence, and request for conditions and other relieU This 

transaction involves the joint application oi CSX Corporation ("CSX") and its principal 

railroad subsidiary. CSX Transportation. Inc, ("CSXT") and Norfolk Soulhern 

Corporation ("NS"), and its principal railroad subsidiary Norfolk Southern R;'',!way 

Company ("NSR"). lo acquire control of Conrail. Inc. ("Conrail") and its prmcipal 

railroad subsidiary, Consolidated Rail Corf oration ("CR").' In addition to applying for 

joinl control of Conrail. CSX and NS are also proposing lo divide the properties, rights 

and other assets of CR between them for separate operation in connection with CSXT 

and NSR. They are also proposing a considerable number of modifications in existing 

1 All of these parties are referred to collectively as "Applicants." 



arrangements between and among the various Applicants. It is the Applicants' request 

for approval by the Surface Transportation Board ("Board or STB") of the proposed 

modification of one part of those existing arrangements that is of concern to AK Steel, 

L INTRODI K TION 

The transaction presented by the Applicants for approval is extensive and 

complex. Much of the complexity arises from the need to overlay this transaction onlo 

the oflen By/aniine relationships between ihe Applicants and olher carriers that have 

evolved over decades. AK Steel's objection to this transaction relates to a very narrow 

but very signiticanl part of thc entire trimsaction. After careful analysis of the 

convoluted documentation presented lo the Board for approval, a significant anti

competitive effeci emerges. Presently. AK Steel has the right to obtain rail transportation 

service from either CR or CSXT for the transportation of iron ore from the Loledo Docks 

to ils plants at Middletown. Ohio and Ashland, Kentucky. If the iransaclion is approved 

as proposed. AK Sicel will be able to obtain such Iransporlation of iron ore only from 

CSXT. Once the tedious task of peeling away the complex layers of the current and 

proposed agreemenls is completed and their terms arc revealed, it should be clear that 

the result is a plain case of anticompetiti\ e hixxm that requires action by the Board. 

I I . IDENTITY AND INTEREST OF AK STEEL CORPORATION 

AK Steel Corporation is an inlegrateil producer of iron and steel with 

headquarters in Middletown, Ohio. AK Steel operates two facilities for the production 

oi iron and steel that require the use and availability of iron ore; one nl Middletown. 

Ohio, and the other at .Ashland. Kentucky. Thc facility at Middletown is served today 

by rail lines operated by CSX and CR The CR line, which is part of the line from 

Columbus to Cincinnati. Ohio, is pioposed to be assigned to NSR for operation and 

control. App. Vol 8B at 100. This means that the Middletown plant will continue to 

have two-carrier compelition. However. AK Steel is heavily reliant Ibr its operations on 

the use of iron ore obtained from the region around t.ie upper Great Lakes and similar 



areas. Much of that iron ore can be .md is transported via lake vessel to lower lake ports 

for further movement beyond by rail to Middletown and Ashland. At the present time, 

all of AK Steel's iron ore moving by lake vessel moves over dock facilities at Toledo, 

Ohio. Iron ore moving Ihrough Toledo is presently transported by CSX to both 

Middletown and Ashland. 

I IL DESCRIPTION ()F PRESENT CIR( UMSTANCES AT TOLEDO DOCKS 

At the present time, there are two major dock facilities near Toledo. Ohio, that will 

be affected by the proposed transaction. One of these dock facilities, knov.n as the 

Lakefront Dock, is owned by a company known as Lakefront Dock and Railroad 

Terminal Company ("LDRT"), In 1946, the ICC authorized LDRT to construct "a line 

ol railroad extending from a connection in Ironville. Inear] the city of Toledo. Ohio, to 

the Lake Erie lake front on Maumee Bay, approximately 2.65 miles, and incidental 

terminal facilities The ICC authorized the New York Central Railroad Co. 

(predecessor of CR) and the Baltimore & Ohio Railroad Co. ("B&O," predecessor of 

CSXT), to acquire joint control of Lt)RT. The two lines were also authorized to acquire 

"joint trackage rights over and joint use of the property o f LDRT. Lakefront Dock & 

Railroad Terminal Co. el a i . Construction, 261 I.CC, 812 and 823 (1946). The 

decision also approved a modification of a 1932 agreement authorizing New York 

Central to usc its trackage rights over the Toledo Terminal Railroad Company ("Toledo 

Terminal") to reach the tracks ofthe LDRT al their point of connection near Ironville.2 

2 This 1932 agreemer' and its amendments were produced by Conrail during 
discovery. See CR 13 CO 000101-000104 and 000114-000128, 

See 
also Orrison Dep. Tr. at 605-607. The ICĈ  authorized CSX to acquire conlrol of the 
Toledt) I'ernunal in 1983. after CS.X had apparently bought out the olher owners of the 
Toledo Terminal. I.C.C. Fin. Docket No. 30201. Chesapeake & O. Ry. Co. — Conlrol — 
Toledo Terminal R Co. (not printed) decided Oct. 21, 1983) 

See CR 13 CO 000105-
^̂ ^̂ Ol\?>. _ 6'fe'CR 13 CO 000101, 



Al the present time, 50% of the stock of LDRT is still owned by Conrail and 50% 

is owned by CSXT, App, Vol, 1 at 271, 284. CS.XT also own 100% of the stock of a 

company known as the Tol-To Ore Railroad Co. ("TORCO"), App. Vol. 1 at 273, 

CSXT also owns and operates the other dock al Toledo, known as the Presque Isle 

Dock,-^ In addition, thc t ackage rights auth,Prized by the ICC in 1946 over LDRT for 

both Conrail and CSXT arc still in effect, App, Vol. 5 at 473. See also CSX/NS 68, 

Applicants' Response lo 1 irst S i of Interrogatories and Requests for Production of 

Documents of AK Steel Corporation ("CSX/NS-68") at 6.4 

^ Several maps showing the location of the two docks and related rail facilities can be 
found in the application at: Vol. 3A, at 329; Vol, 3B at 404; Vol. 5 al 486, Vol. 8A al 279 
and Vol. 8B at 495. In addition, a more detailed set of maps of the lines of railroad 
immediately around the Toledo Docks was introduced at the deposition of CSX witness 
Orrison, Orrison Dep. Exh. 14. These maps show that the lead tracks from the Presque 
Isle and Lakefront Docks connect to the line of the former Toledo Terminal at a point 
identified as " M I " near Millard Avenue. NSR's main line from Homestead yard into 
Toledo crosses the Toledo Terminal line (with a short connecting track) at a point called 
"Ironville Tower." See Orrison Dep. l r . at 604-605 and Ex. 14. However, NSR does 
not currently have any connection or other direcl or indirect access to the tracks at the 
Toledo Docks. 

^ Even though Applicanis represented in their response to AK Steel's discovery 
request that they would provide the agreement "under which Conrail currently has 
access to LD<tRT," {see CSX/NS-68 at 16). no copy of the agreement approved by the 
ICC in 1946 has been produced. 



In 1980 Conrail. ( SXT.-"̂  LDRT and Lakefront Dock Company^ entered into a 

joinl facilily agreemeni relating to the operalion and use of these two dock facilities.^ 

Hart Dep. Ex. 14'|| 1.6. 

Hart Dep. FA. 14'|1 1.2, 

Hart Dep, Ex. 14 fH 2.2 and 2.7. 

Then represented by two of CSXT's predecessor companies, Baltimore & Ohio and 
Chesapeake & Ohio. I lus agieement is referred to as the "Toledo Docks Operaling 
Agreement." Hart Dep. Tr. Ex. 13. 

This company (sometimes referred to as the Toledo Lakefront l3ock Company) 
provides the rail-lake transfer services at the Toledo Docks. At one time it was "owned 
equ;i''v by the B&O jCSXT's predecessor] and Pickands-Mather Ct)mpany." Coal 
Transfer Chari^es al lakc Erie Porls. 352 I.C.C. 661. 669 (1976). That decision also 
coiilirms that, prior to the 1980 agieement. the Lakefront Dock was "operaled for the 
use of the two railroads" tliai ow ned LDRT, the predecessors of CSXT and Conrail. Id. 

^ This agreement was produced in response to requests tbr prt/duction by .AK Steel by 
both CSX and Conrail. Conrail designaled this agreemeni as "Coniidential" under the 
protecti\c order (Decision No. 2); CSX initially designated this document as "Hiehlv 
Confidential" but later chaneed its desi>ni;ui(»n i<i "Confidential." 
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In 1984, an agreement similar to the Toledo Docks Operating Agreement was 

negolialed beiween the same parties, except lhat TORCO was substituted foi LDRT.̂ ^ 

I \ . LMPA( I OF THE PROPOSED TRANSACTION ON AK STEEL'S USE OF 
THE TOLEDO I)()( KS 

CSX, CR and their affiliates, LDRT and TORCO, are thus under a contractual 

obligalion lo provide CR with unrestricted access and impartial treatment for the 

movement of all commodities, such as iron ore and coal, handled over the Toledo Docks. 

^ CR 13 CO 000129-000140. Cf Notices filed with the Federal Mariiime Commission 
regarding application tor review and approval of the lease financing agreemeni under 
former section 15 of (he Shippinc Act. 1916. 46 U.S.C App. §814. 45 Fed Reg. 44399 
(July 1. 1980) and 46 Fed. Reg. 53217 (October 28. 1981). 

See CR 13 CO 000183-000213. 



CSX was, or should have been.'̂ ^ well aware of thc evistence of these commitments 

when it was negotiating wilh NS lor an agreement to acquire and divide Conrail. In 

spite of these commitments, CSX. with the possibly unwitting assent of NS.' ' has 

included within the transaction presented for approval by the Board provisions and 

agreements that will give CSX exclusive access to and use ol the Toledo Docks. 

Under the terms of the letter agreemeni of April 8. 1997. NS and CSX agreed that 

CR's 50% interesl in LDRT would be assigned lo CSXT. so that CSXT would have 

100% ownership of LDRT. App. Vol 8A at ^73. In addition, the letter agreemeni 

explicitly stated (hat NS would inherit CR's "overhead trackage rights on CSXT-

conlrolled portion of former Toledo Tcrminai RR." Id al 377. However, even though 

the agreement specifically mentioned the assignment of the 50% interest of CR in LDRT, 

no explicit mention was made in the agreement of any disposition of any of CR's 

trackage rights over eilher the former Toledo Terminal line or the LDRT that were 

necessary lo oblain access lo the lerminal facilities operaled on the dock, such as those 

operated by TORCO for the transfer and storage of iron ore. The letter agreemeni also 

included a provision lhat slated: 

Unless a contrary mtent appears from this Aî reement includini.^ E.xhibit 
A, or fnmi lhe Definitive Documentation, existing Conrail trackage rights 
over CSXT will be assigned to NS and existing Conrail trackage rights 
over NS w ill be assigned to CSXT. 

App. Vol. 8A at 379 (emphasis added). 

1̂* CSX witness Hart, its principal negotiator of the proposed triinsaction, professed to 
be unaware of the existence of the Toledo Docks Oper;>''ng Agreement. Hart Dep. Tr. al 
183-185; 188-194. CSX witness Orrison, on the other hand, was well aware of the 
existence of these agreements and that CR nun ed traffic to and frtim the Toledo Docks, 
albeit vvith some prompting by counsel. Orrison Dep. Tr. at 607-610. 

I ' The principal negotiator for NS was its witness McClellan. who was almost entirely 
unaware of lhe nature of the existing arrangements between CSX and CR at the Toledo 
Docks. McClellan Dep. Tr at 57-61, 63. 
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Afler the execution of the lelter aricement, CSX and NS negotiated and executed 

on June 10. 1997, a det;iiled Transaction Agreement (including numerous ancillary 

agreemenls). App. Vol. 8B and 8C ("Transaction Agreement" ). This is the Definitive 

Documentation referred lo in the letter agreemeni provision quoied above. Unlike the 

letter agreeinent, the Transaction Agreemeni conlains an explicit slatement lhat the 

Lakefront Docks Lead Tracks were being allocated lo CSX. Transaction Agreement, 

Schedule 1. Attachment I , Vol. 8B at 97. See al.so Attachment I I . 

However, like the lelter agreement, the Trans iclion Agreemeni contains an 

explicit reference lo a grant lo NS of "overhead rights on CSXT-controllcd portion of 

former Toledo Terminal Railroad," Transaction Agreement. Schedule 4, Item 23, App, 

Vol, 8B at 113. All of the trackage rights granted in this Schedule 4 are subjecl to the 

following limitation: 

Unless otherwise provided herein, a trackage righls tenant shall only have 
Ihe right to enter on and exit from the trackage rights lines at points olher 
than endpoinis where the tenant may make a conneclion wilh its existing 
railroad line and joinl CSXT/NSR lines 

Transaction Agreemeni, Schedule 4, App. Vol. 8B at 110. NS does not have any exisling 

lines that connect wilh the LDRT lines into the Toledo Dock area. 

The Transaction Agreement conlains, as an attached ancillai^ agreemeni. a 

specific form for a trackage rights agreement covering the NS righls on the Toledo 

Terminal line involved. App. Vol. 8B at 489-495. Seclion 2 ofihis agreemeni slales: 

The Trackage Rights herein granted are granted for the sole purpose of 
NSR using same for bridge traffic only between the endpoinis of Subject 
Trackage 12 and NSR shall not perform any local freighi service 
whatsoever at any point located on Subject Trackage. 

Id. at 490. These trackage rights do not permit NS lo use them to access the tracks of 

the LDRT w here the LDR T tracks connect w ith the former Toledo Terminal tracks at MI. 

'2 Defined in Seclion 1 of the agreement as the two ends of the complete segment of 
the Toledo Terminal controlled by CSXT. See Vol. 8B al 489, 495. 



Thc provisions of this trackage rights agreement replace and supersede thc rights 

granted in the 1932 agreement described above. The provisions of the Transaction 

Agrecmenl include a provision and an ancillary agreemcnl intended to assign to NS any 

existing trackage righls held by CR over CSXT lines. Transaction Agreement, Schedule 

4, item 4, No. 11, and Exhibit PP; App, Vol. 8B al 120-21 and 8C at 793-796. However, 

these provisions are Si'bjcct to the explicit limitation that they are nol operative if 

"otherwise provided in the Transaction Agreemeni." Id. Because there is an express 

agreemeni relating to the NSR trackage rights over thc Toledo Terminal, NSR does not 

receive CR's pre-existing trackage righls over the Toledo Terminal under the 1932 

agreemeni, as amended. 

ll is clear from Mr. Hart's deposition that CSX was or should ha\e been aware of 

the possibility lhat an agreement like the 1932 agreemeni mighl exist, even if he was 

specilically unaware of it. Hart Dep Tr. at 193-194. M' rt referred to the existence of 

this catch-all provision transferring CR's trackage rights on CSXT to NSR, and indicated 

that "to the best of his understanding." NS would have access to the Toledo Docks 

after this transaction. Hart Dep. Tr. at 197-198. However, a careful analysis of the 

Transaction Agreement, in connection wiih the current agreements, plainly shows that 

Mr. Hart's understanding is not correct. In contrast, NS witness McClellan admitted that 

CSX and NS have agreed lhat NSR will not have any means of access in order to replace 

CR as the second ciirrier serving the Toledo Docks. McClellan Dep. Tr. at 56-57. Bul 

Mr, McClellan was unfamiliar with any oflhc current agreements in place relating to the 

Toledo Terminal, LDRT and any relaled mailers. McClellan Dep. Tr. al 57-58 and 59-61. 

In addition to thc provisions of the Transaction Agreemeni. it is necessary to 

eonsider a related application included with the principal application. Applicanis are 

seeking approval of their agreemeni lo transfer CR's 50^7< ownership of the LDRT to be 

transferred to CSXT (which already owns the olher 50%) and for CSXT lo exercise 

complete control of LDRT. Finance Docket No. 33388 (Sub-No. 26) CSX Corp. et al. 
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— Control — The Lakefront Dock and Railroad Terminal Companx. App. Voi. 5, at 

464-486. It is also clear that, by agreeing to control of LDRT by CSXT, Applicants have 

also eliminated any opportunily lor NSR lo have any involvement in the manageinent 

and operation of the Lakefront Docks, including the operation of the ore dock transfer 

facilities operated by TORCO, The inclusion of this related application also implies thai 

CSX had every intention of modifying the existing relationships at the Toledo Docks 

area in order lo obtain an exclusive right to serve that facilily. 

V. STANDARDS FOR R E L I E F 

As the Boaid's policy slatement on rail consolidation applications explicitly 

acknowledges, any elimination of the only remaining rail competitor by a proposed 

transaction is a significant clement of competitive harm that must be addressed. 49 

C,I\R. i j l LS().l(c)(2)(i). Specifically, the Board has come to focus in many recenl cases 

on the so-called "2-to I " shippers. In VP/SP. the Board focused primarily on lhe need 

to prevent loss of competition al points where the available rail compeiitive alternatives 

would be reduced from two to one. See UP/SP al 98-103. 

In lhat proceeding the Board accepted and imposed as part of a condilion a 

general definition of a "2-lo-l shipper" or a "2-to-l customer" as one "presently 

served by both UP and SP and no other railroad." UP/SP at 57. n.71 (referring to 

definition in BNSF agreemeni. seclion 8i). For purposes of considering the situation at 

Toledo Docks, the term "presently served" would have be determined in relation to the 

lime the Applicants began negotiating their merger agreement. 

During the course of the UP/SP proceedings, a clarification of the definition of a 

2-to-l shipper was agreed to hy applicants and the Chemical Manufacturers Association 

("CMA"). vvhich staled lhat: 

BN/Santa Fe has the right lo serve all shippers that were open to both UP 
and SP, whether via direct serv ice or via reciprocal switching, joint facilily 
or oihci arrangements, and no other railroad when the BN/Santa Fe 
Settleinent Agreement was signed, regardless of how long ago a shipper 
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may have shipped, or whether a shipper ever shipped, anv traffic via eilher 
UP or SP. 13 

The clear import ol this definition of 2-to-l is that it does ntit maltcr, for the 

purpose of ilelermining whether relief is iiecessary. that one or the other of two rail 

carriers that has the right to serve a facilily has ever actually transported any Iraffic In 

this proceeding, CSX has attempted to justify the exclusion of NS from the Toledo 

Docks and the transfer of CR's ownership interest in LDRT to CSX on the grounds lhat 

all of the iron ore handled through thc TORĈ O and LDRT facilily is moving on long-

term contracls. CS.X/NS 68 al 8-9; App. Vol. 5 al 467-469.14 However, Mr. Hart for 

CSX also acknowledged lhat in any 2-to-1 siiuations, the fact that one carrier has never 

carried any tra'fic is not grounds for not protecting that point from harm. Hart Dep. Tr. 

at 171-173.1'̂  

In summary, the Toledo Docks is clearly a 2-to-l poinl used by shippers such as 

AK Steel thai will lose a competili\e alternative as a result of the proposed 

iransaclion. '̂ ^ For this reason, it is necessary for the Board lo provide appropriate relief 

to prevent this competitive harm 

UP/SP-230 at 20-21 and attached CMA Settlement Agreement al 4. Virtually 
identical language was later included in a supplemental ameement daled .lune 27. 1996. 
between UP/SP and BN/Santa Fe. UP/SP-266. The Supplemental aereement was 
imposed as a condition by the STB. Decision at 12, n. 15 and 231. 

'-̂  CSX witness Oi.-ison, who in the recent past had operating responsibility for CSXT's 
lines serving the Toledo Docks, idicnicd that there had been Conrail traffic lo and from 
the Docks, Orrison Dep. Tr. at 609-610. 

'-'̂  Mr. Hart also testified that he did ntit have any part in preparing the response to AK 
Steel's inierrogatory. vvhich clearly conllicts with his understandinir of how a 2-to-l 
pviini should he handled. Hart Dep. Tr. at 175-176. 

I^ ' ' Although AK Sleel obviously has a direct interest in the iron ore moving over the 
loletid Docks, the Docks can also he used hy other shippers, for both iron ore and coal. 
Their ability to use the Toledt) Docks would also he compromised by the proposed 
transaction. 
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V I . REQLESTED RELIEF 

In order lo remove the competitive harm caused by this transaction, specifically, 

the elimination if competitive aliernatives available to AK Steel for the movement of iron 

ore from the Toledo Docks, the following specific relief should be granted; 

1. .\ condilion directing Applicants nol lo execuie the new ancillary agreement 

granting NSR trackage rights over the former Toledo Tenninal line found in Vo! 8B of 

the Application al 489-495, Such aciion would leave in effect, and iransfer to NSR 

under the ancillary agreement contained in Exhibil PP to the Transaction Agreement, the 

righls granted to CR by the 1932 agreemeni, as amended (relating lo trackage rights 

over the same Toledo Terminal line), so that NSR would have the right to access and use 

the Toledo Docks lacililies. 

2. An order disapproving the related application in Finance Dockei No, 33388 

(Sub-No, 26), and directing lhat this related application be amended lo provide for the 

transfer of CR's 50% ownership lo NS or NSR. 

3. A condilion requiring the assignment lo NS or NSR, as the case may be, of all 

of CR's rights and interests in the various agreemenls relating to the Toledo Docks, 

including, withoul limilaiion, the 1946 trackage rights agreement with LDRT approved 

by the ICC, the 1980 Toledo Docks Operaling Agreenent and the 19S4 TORCO 

Operaling Agreement, and any other disclosed and undisclosed agieements relating to 

the ownership, use, access, management or any other aspect ofthe Toledo Docks, 
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VIL CONCLUSION 

In view of all of the foregoing considerations, the proposed iransaclion in this 

proceeding shouki nol be approved by the Surface Transportation Board, unless il is 

subjecl to the conditions and other relief described above. 

Respeclfully submitted[. 
y/ I 

Frederic L, Wood 'X 
DONELAN, CLEAln', W(X)D & MASER' P C. 
1 IOO New York Avenue, N W., Suite 7.50 
Washinmon, D.C. 20005-3934 
(202) 371-9500 

Attorneys for 
AK Sleel Corporalion 

DATE: OCTOBER 21. 1997 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing COMMENTS, EVIDENCE, REQUEST 

FOR CONDITION.* AND OTHER RELIEF OE AK STEEL CORPORATION has been caused 

lo be served by first class mail, posiage prepaid, on all parties of record in this procee; 

this 21st day of October, 1997. 
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2 2 . • y • u 1 d o: ; : 

3 c o u n s e l co„ld r:ov-. d-- yo\; w i t h a copy o f what was 

4 p r e v i o u s l y i d - - . - .• : K x h i b i z 2, w h i r l s was t h e 

5 two pages f r c ~ "he work p a p e r s . 

6 A. E x h - b i t 2 h e r e ? 

Q. Ves. 

5 .\ . Ves. 

9 0. D i d I u n d e r s t a n d y o u t o say i n r e s p o n s e 

10 t o Mr. M c B r i d e t h a c you p r e p a r e d t h i . s two pages? 

11 A. I s a i d I p a r t i c i p a t e d i n t h i s . 

12 Q. Who e l s e was i n v o l v e d i n p r e p a r i n g 

13 t h i s ? 

14 A. P r o b a b l y c o u n s e l f r o m Hogan & H a r t s o n . 

15 l a w y e r s f r c n H a r k i r - s , l a w y e r s f r o m Ai.? , l a w y e r s 

15 f r o m CSX a r. d f o 1 K s f r o m C c". r a i 1 and f o l k s f r o m 

i " CSX. 

1= Q. J u s t so t h e r e c o r d i s c l e a r , t h e 

1 ? r e f e r e n c e t o Ha!-.;:.;;, i s t r. a t H a r k i n s Cunningham, 

2 1 1 o n r a i l c o u n s e l ? 

21 A. Yes. 

22 Q. And A&P i s A r n o l d & P o r t e r , CSX c o u n s e l 

2 3 i n t h i s I J r c c e e d i n g ? 

24 A. Yes. 

25 Q. Vou i n d i c a t e d t i i a t i n t h e p r e p a r a t i o n 

ALDFRSON RKPORllNCi CONH'ANV, INC. 
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i o f • :. ; • document, i f I u n d e r s * : • .• : 

t h e STB d e c i s i o n i n r h e U n i o n 

3 J-aci f i c - S o u t h e r n Fac.::. had been r:-;-we d . 

4 A. Yes. 

5 Q. D i d you pe r sona " ; v c c n d u r - - • - v.- c: 

6 t h a t d e c i s i o n ? 

A Y e s , s i r . 

3 0- D i d you r e a d any p a r t ? o f t h e r e c o r d i n 

9 t h a t p r o c e e d i n g ? 

10 A. Y e s , s i r . 

^- Q• As p a r t o f t h e p r e p a r a t i o n c f t h i s " 

12 A. Y e s , s i r . 

1^ Q- Do you r e c a l l what t h o s e were, what 

14 p a r t s o f t h e r e c o r d you l o o k e d a t ? 

15 A. No, s i r . 

1 ^ Q- Do \'ou r e c a l l i f y o u l o o k e d at a 

1 Gocument t h a t was known i n t h a t o r c c e e d i n c as t h e 

IS s e t t l e m e n t a g r e e m e n t ? 

1- A. I d o n ' t b e l i e v e I l o o k e d c. t h a t c n e . 

2 0 Q. D • r e c a l l i f you l o o k e d a t t h e 

21 d e f i n i t i o n , c o n t a i n e d i n any doc u m e n t s i n t h e 

22 r e c o r d , o f a t w o - t o - o n e s h i p p e r ' ' 

22 A. Yes, I d : li r. ^ i i r p d e f i n i t i o n s o f 

24 t w o - t o - o n e . 

25 . The UP d e f i n i t i o n s ? 
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1 A . y. . , : : 

2 0. : y . : . ^ 

3 der ini t : ;.• .• i . 

4 A . : do:. • : • . . . ' : . : . 

5 Q • :ware t h • • r.e rv.A a g r e e m e n t 

6 i n c l u d e s t h e •. • . ; n of a t w o - t o - o n e s h i p p e r 

7 as c o n t a m - r d t .-.ocument? 

® A . . ' rr: i . - ' r a r : i i a : w i t h . h a t document. 

^ Q- So t h e answer i s y o u ' r e n o t aware t h a t 

10 t l i e r e i s such a d e f i n i t i o n t h e r e ? 

11 A . T h a t ' i.^ c o r r e c L . 

^2 Q. The f : - ; - - ; r t i o n o f t h i s d ocument, 

13 E x h i b i t 1 '• :.• n s a h e a d i n g t w c - t c - o n e 

14 d e f i n i t i o n . r. d s e c t i o n f i r s t r e f e r s t o 

15 t w o - t o - o n - - r h : : ; ^ ^ r ; - a: .;:.y ;;ustoir,er t h a t 

16 curr ent ly • ; served oi.ly : •.• . ,nd 

"̂̂  CSX. ; ,• , . . . ;. o t :h-r d e i i n i t i o n ? 

18 A. Ves , . . : 

15 0- I n -h- n e x t headin.g, o r t h e n. e x t 

20 p^ • • n c t t h . t . I t . ,y.: - i . a t a r a i l r o a d can 

21 s e r v e a r . ; : i i o a c : s t i i p p e r so l o n g as i t i s a b l e t o 

s e r v e t h e s h i p p e r , even i f i t d o e s n ' t c a r r y any 

' ^ o : : i r : >-;i y . I s i t y . n i i s: a nd i na t h a t 

t h a t p o r t i o n o f t h e d e f i n i t i o n , t h e l a s t p o r t i o n 

a f t e : t t i e comma a t t h e end, i s a p p l i c a b l e e v e n i f 
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1 t h e p a r t i c u l a r r a i l r o a d .".as n e v e r s e r v e i 

2 t r a n s po! • • : • . • : : : . . :. .- ;. i t i s a b l e t r 

3 s e r v e t h e s h i p p e r - Do y.:.; u n d e r s t a n d t h e 

4 q u e s t i o n ? 

5 A . I d o Tl ' • k. r d o . 

6 0. L e t ' s assume t.-.at a c u s t o m e r f a c i l i t y 

7 can be s e r v e d b\' two r a i . c a r r i e r s . B o t h o f them 

8 have, l e t ' s say, s i d i n g s t h a t p r o v i d e a c c e s s f r o r . 

9 t h e i r l i n e s t o t h e custcn-.er f a c i l i t y . T h e y ' r e 

10 p h y s i c a l l y a b l e t o s e r v e t h e c u s t o m e r f a c i l i t y . 

11 A. P h y s i c a l l y a b l e b e c a u s e t h e y have t h e 

12 r i g h t ? 

13 Q. W e l l , i n t h i s case, t h e y c l e a r l y have 

14 t h e r i g h t , d o n ' t t h e y , because t h e y have t r a c k s 

15 t h a t go i n t o t h e c u s t o m e r f a c i l i t y ? 

16 A . I f t hey ha ve c w e d t r a c k s t h a t go i n t o 

17 t il e f a c i l i t y , y e s . 

18 Q. But l e t ' s assu~e t h a t even t h o u g h one 

19 o f t h o s e c a r r i e t : - a b i l i t y t c s e r v e t h a t 

20 c u s t o m e r , i c has n^rver c a r r i e d any t r a f f i c f o r 

21 t h a t c u s t o m e r ; i s i t y o u : u n d e r s t a n d i n g t h a t t h a t 

22 p o i n t i s s t i l l c o n s i d e r e d a t w o - t o - o n e p o i n t ? 

2 3 A. Y e s, s i r . 

24 Q. I, . • m o d i f y t h e a s s u m p t i o n f o r a 

25 m i n u t e . L e t ' s assume t h a t one of t h o s e c a r r i e r s 

AFDFRSON RLI'ORHNC. COMPANY, LNC. 
(202)2S9 2260 (8C0i FOR DEPO 

1111 14th ST . N W . 4th FLOOR WASHINGTON, D.C, 20005 



1 has p h y s i c a l a c c e s s and : r . a t : • nez'-.-e t h e 

1 c u s t o m e r b u t h a s n ' t • : : • • . • .- i f f : c f o r 

say, 10 •.• e a r s . I s i t s t i l l y o u r u n d e r s t a n d i n g 

4 t h a t t h a t c u s t o m e r • • •; , ' v,o - t o - one 

5 c u s t o m e r " 

6 A. I f two r a i l r o a d s have t r a c k i n t o a 

customei'.- f a c i l i t y , t h e n t h e answer i s y e s . 

8 Q. L e t ' s m o d i f y t h e a s s u - . p t i o n s i n t h i s 

9 h y p o t h e t i c a l s l i g h t l y . L e t ' s a.= sume t h a t i n s t e a d 

10 o f eac h h a v i n g s e p a r a t e a c c e s s , d i r e c t a c c e s s , 

11 t h a t one has a c c e s s v i a i t s own l i n e and t h e 

12 o t h e r has a c c e s s by r e c i p r o c a l s w i t c h i n g p r o v i d e d 

13 by t h e f i r s t c a r r i e r . I n t h a t "-.rcumstance, w i t h 

14 t h a t change, w o u l d you agi'ee th.at w h e t h e r or n o t , 

15 l e t ' s say, t h e s e c o n d c a r : : - : : e v e r c a r r i e d 

16 ^ i - - • •• a f f 1 c t o o r f r o m t h a t c u s t o m e r f a c i l i t y , 

17 t h a t s t i l l w o u l d be c o n s i c e r e d a t w o - t o - o n e 

18 pc , i s t h a t c o r r e c t , as you u n d e r s t a n d t h e 

19 d e f i n i t i o n ? 

2 0 A . As l o n g as t h e car r i. e: m a i n t a i n s t h e 

21 r i g h t s , t h a t ' s s o. 

Q. And l e t ' s s e t up a t h i r d a r r a n g e m e n t . 

L e t ' s assume t h a t t i i e r e i s , i n s t e a d of one 

c a r r i e r h.i\-inq d i r e c t access and t h e o t h e r havmcr 

2 2 

2 4 

25 r e c i p r o c a l s w i t c h i n g , t h a t i n s t e a d t t i e y ha--e a 
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1 • : I '.:••.••:.•.' ' '•. • '.' b o t h w:: r t h e y b o t h 

2 : : • • ... ::veE them a c c e s s t o t h a t 

3 f a c i , . - y . Even i f cne o f t h o s e c a r r i e r s t h a t has 

4 an̂  owner ^ ; . i p i n t e r e s t o r some o t h e r i n t e r e s t i n 

5 t h a t j o i n t f a c i l i t y has n e v e r c a r r i e d any 

6 t r a f f i c , t h a t w o u l d s t i l l be c o n s i d e r e d a 

t w o - t o-o n e p o i n t , i s n ' t t h a t c o r r e c t ? 

8 A. I f t h e j o i n t f a c i l i t y d e f i n i t i o n 

9 p r o v i d e d a c c e s s o f t h e c a r r i e r t o t h e c u s t o m e r , 

10 t h e n i t ' s s o. 

11 Q. P a r t 2 o f t h i s E x h i b i t 2 r e f e r s t o a 

12 t w o - t o - o n e i m p l e m e n t a t i o n p r o c e s s . Was t h e r e any 

\ i e f f o r t as p a r t o f t h i s p r o c e s s t o e x a m i n e 

.4 e x i s t i n g l o i n t t a c i i i t y a g r e e m e n t s b e t w e e n CSX 

15 and C o n r a i l t o d e t e r m i n e i f t h o s e ; } o i n t 

16 f a c i l i t i e s r e l a t e d t o a t w o - t o - c n e c u s t o m e r ? 

17 A. Mot t h a t I r e c a l l . 

18 Q. Were you t h e one who d e s i g n e d c r 

19 p r e p a r e d t h i s d e s c r i p t i o n of t h e i m p l e m e n t a t i o n 

20 p r o c e s s ? 

21 A. No. I p a r t i c i p a t e d i r . i t w i t h o t h e r 

22 f o l k s t h a t w e r e more k n o w l e d g e a b l e a b o u t t h e 

23 a u ' . l y t i c a l s t e j . i s r e q u i r e d t o d e v e l o p i t . T h i s 

2 4 w a s a w o r- k p l a n . 

25 Q. L o o k i n g a t t h e s e c o n d page o f t h e 

ALDFKSON RKI'ORIINC, COMPANY, INC. 
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e x h i b i t i d e n t i f i e d w i t h :he Bates Number 102 a-

1 the end, the l a s t i t e m r e f e r s t o , "Do not weiah 

t r u c k , g e o g r a p h i c , or p r o d u c t c o m p e t i t i o n . " Dc 

4 y c u know what t h a t means? 

5 A. Uh-huh. We were not g o i n g beyond t h e 

6 d e f i n i t i o n of two-to-one o t h e r t h a n t h a t which 

7 was s t a t e d i n t ; . i s paper. 

8 0. You're o n l y l o c k i n g at whether or not 

9 two r a i l r o a d s , s p e c i f i c a l l y CSX and C o n r a i l , 

10 served t h e customer? 

11 A. Yes. 

12 0 And as long as tho s e two r a i l r o a d s and 

13 no o t h e r served the customer, t h a t was re a a r d e d 

14 as a two-to-one customer, two-to-one p o i n t ? 

15 A. W: " :: t h e v a r i a t i o n s p r e v i o u s l y 

16 d e s c r i b e d , yes. 

17 MR. WOOD: I would l i k e t o have an 

18 e X il 1 b i t marked. 

19 l H a r t E x h i b i t N o . l 2 w a s 

20 marked t o r i d e n t i f i c a t i o n . ) 

21 BY MR. WOOD: 

22 0- Th i s document marked as E x h i b i t 12 i s 

i d e n t i f i e d as CSX/NS-68, A p p l i c a n t s ' Response to 

F i r s t Set of I n t e r r o g a t o r i e s and Request f o r 

23 

24 

25 P r o d u c t i o n of Documents of AK S t e e l C o r p o r a t i on 

ALDLR.SON RLPORllNti CO.MPANY, INC. 
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17 5 

1 J'.-.sf for ti:- :'Cord, I ' :.• • • 'rat 

1 a p p l i c a n t s r e g a r d t h i s : -. p c r. s •• .. : • ::.g p u b l i c 

3 u n d e r t h e p r o t e c t i v e o r d e r . J u s t i . une r e c o r d 

4 i s c l e a r - on t h a t . 

5 MR. HITCHCOCK: .-.nd t h e sc:.rce c f t h a t 

6 i n f o r m a t i o n i s wiiat , p l e a s e ? 

MR. WOOD: Pardon mie? 

8 MR. HITCHCOCK: .-.nd hy wher w e r e y o u so 

9 i I. f o r m e d ? I'm j u s t a s k i n g by whom ycu were so 

10 i n f ormed. 

11 MR. WOOD: Mr. C h r i s D a t z , an a s s o c i a t e 

12 l a w y e r a t A r n o l d & P o r t e r . 

13 MR. HITCHCOCK: Thank y o u . 

14 BY MR. WOOD: 

15 Q . Mr. H a r t , d i d you ha•/e any r o l e i n 

16 p r e p a r i n g t h e r e s p o n s e s t o i n t e r r o g a t o r i e s t h a t 

17 a r e r e f l e c t e d i n t h i s docurr.ent , t h a t a r e i n c l u d e d 

18 i n t h i s d ocument? 

19 A. I ' m n o t c e r t a i n . I may o r may net 

2 0 h a -.• e . 

21 Q. L e t me d i r e c t your a t t e n t i o n 

22 s p e c i f i c a l l y t o page 8. 

2 3 A. Okay. 

24 0- And i f you c o u l d r e a d t h e 

25 i n t e r r o g a t o r y , w i n c h a c t u a l l y b e g i n s on t h e 

ALI)KR.S()N RFP()RIIN(, CO.MPANY, INC. 
(202)289 2260 (800) FOR DEPO 

11 1 1 14th ST., N.W., 4th FLOOR / WASHINGTON. D C , 20005 



1 p r e v i o u s i n t e r r o g a t o r y ::-:-.ber =, : ' : - n s 

2 a t • ; • o f t h e r : * •.• : .. : • : 

3 r e s p o n s e . 

4 . Vou want me t o r e a d t h: ? 

5 2. !;ot t o r e a d i t :' !• uc I - •J S t w ; --nt 

6 you t o r e a d i t because I'n: g o i n g :o as:- you a 

7 q u e s t i o n , or t w o a b o u t i t . 

8 .-. . Ckay . 

9 Q. D i d you have any i n v o l v e m i e n t 1 n 

10 p r e p a r i n g t h e p o r t i o n o f t h e r e s p o n s e s 1 d e n t 1 f i ed 

11 as b e i n g f r o m CSX? 

12 .-. . No . 

1 3 Q, Do y o u know who d i d ? 

14 Uo. 

15 Q . C o u l d I ask you t o loc- : a r r .P a g a 1 n 

16 p l e a s e , and 373. 

17 .-. . C k a y 

18 Q. T h i s a g a i n i s E x : : . i . i t .-. - l e t t e r 

19 a g r e e - e n t c f A p r i l 8 t h . And abc.- • • •• • e r s 

20 of th-r way or so down che page, under t ne 

21 i i e a d m g , d i s p o s i t i o n of c e r t a i n C c n r a i l 

22 i n t e r e s t s , i t r e f e r s t o L a k e f r o n t Dock Wha t do 

23 •>' o u u r. d e r s t a n d t h a t r e f e r e n c e t o la-.- : • ' n t D o c k 

24 t o r e t e r t o ? 

25 A. That C o n r a i l ' s ownershi i i :: t 

ALDKRSON RKPORI INC, COMIVWi. INC. 
(202)289 2260 (800) FCK DEPO 
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1 ~ 7 

•posed t c ; • : . . ; med t o 

23 

24 

- 5 A 

9 A 

10 o r n o t 

- C' • • . . : r: • : : ,:: • . a s h o u. : e f e r e n c e 

4 t o t h e Lak> : ; :.: L . •-: ' i ' r - i :-.ai P a i l r o a d 

5 Company? 

6 A . I t 1 s . 

. A-I.u y .is t h e n a t u r e o f C o n r a i l ' s 5 0 

S p e r c e n t i n t - : - , ^ t ? I s i t a s t o c k o w n e r s h i p ? 

I'n: n o t c e r t a i n i f i t ' s a s t o c k company 

I t r u n k i t i s , n u t t h e y own i i a l f t h e 

11 company, 

12 Q. Who owns t h e o t h e r h a l f ? 

13 A . C s ;•:. 

• '• • .'; X, o r you s p e c i f i c a l l y , t h a t 

15 p r o p o s e d t r .::..: e r r i ng C o n r a i l ' s 50 p e r c e n t 

16 o w n e r s n i p i :.••;..:• -o CSX i n t h e c o u r s e of t h e 

17 Tl e g o t i a t 1 o ri s ? 

18 A . 1 t w a .. ; . t o f t il e ri e g o t i a t 1 o n . 

^ ° 0 • D 1 d y o u 1 ;i i t 1 a 1 1 y p r o p o s i t ? 

2 0 A . I : ; i ' : s p e c i f i c a 1 1 y r e c a 1 1 . 

21 Q- How d l . : -. u w t h a t CSX had a 50 

22 p e r c e n t o w n e r s h i p i n t e r e s t a t t n e t i m e you were 

c o n d u c t i n g t h e n e g o t i a t i o n s ? 

A- I -just know we own i t and I know a 

2 5 l i t t l e b ; t .:: :it l ^ o l e d o , and I know i t . 

ALDLR.SON RLI'ORI INC COMPANY . LNC . 
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1 Q . W ..'!:: . . ;- ; : • • :. '•' : :"3rpe: 

1 w i t i l l i r f o 1 k S (.-) u t il e r n ? 

4 A . Not a r t : : ; a r 1 ;. . 

-̂ Q, How a b o u t Mr. H i n s d a l e " 

6 A . Not p a r t i c u l a r l y . I t was ri c: a 

c o n t e n t i o u s t o p i c . 

6 Q. You met no r e s i c - a n c e f r o r . P" : f o 1 k 

9 S o u t h e r n wlien you p r o p o s e d t h i s ? 

10 A, None. 

11 Q. Do you r e c a l l i f t h e m a t t e r c f 

12 a s s i g n i n g C o n r a i l ' s 50 p e r c e n t i : : t e r e s : i n 

13 L a k e f r o n t Dock and R a i l T e r m i n a l Company t o CSX 

14 was d i s c u s s e d a t t i i e same t i m e t i i e r e was a 

15 d i . s c u s s i o n o f t h e p r o v i s i c n we ' v--; p r e v i o u s l y 

16 d i s c u s s e d on page 3 6 5 a boi.' ma i tit a i n i ng p a r i - y a t 

17 L C-. k e r: : . • dock s ? 

18 A . No , 1 f w 1. :: ' t . 

19 Q . When t h e r •, • • : : • . - ; • : r e q u e s t 

2 0 f o r p r o d u c t i ( :. ; .!:;•:.•. p r o p c u n d e d : .AK 

2 1 S t e e l C o r p o r a t i o n were ser -.• ed on t iie a p p l i c a n t s 

22 on o r a l i o u t A u q u s t 101 i i , w^re you p r o v i d e d a copy 

2 3 of d i s . - •• • : y : • • ni»•. • , 

24 A . Somt 1 i i i u ' : : / f S and somet imies n o . 

2 5 Q. l u , ..>u r e c a l l s : i i i u . j y i t c e i v i n g 

ALDLR.SON RLPORIINC COMPANY. INC. 
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No 

3 0. Do y o u r e c a l i 1 : s cu,- - - a n y o n e 

4 c a l l e d y o u a n d a s k e d -.' - u : u r 1:: : r T, a - 1 o n 

5 r e g a r d i n a t i i e n e g - ' • : • :,. : . • ,. • • and 

6 N o r f o l k S o u t h e r n w i t . r e s c e c t t : C o n r a i l ' s 

"7 i n t e r e s t i n L a k e f r o n - D o c a n d : - a 1 1 r c a d T e r m i n a l 

8 Compa n y ? 

9 •A. I s p e c i f i c ; . i 1 r e c a 1 1 " u . • :i o one 

10 c a l l e d t o a s k t i i a t q.. e s c i c : i , b e : .ause t h e r e c o r d 

1 1 i s c l e a r . 

12 0- W i i a t was t i  e r e a s o n t r a t CSX w a n t e d t o 

13 ae q u i r e C o n r a i l ' s 50 p e r c e n L' O W r e r s h i p i n t e r e s t 

14 i n L a k e f r o n t D o c k a n u R a i l r o a d 1 e r n i n a l Company? 

15 . I t was a n a s s e t - h a t : u n r a i 1 r- a r e 1 y i f 

16 e'.'-: .:sed a n d , t h e r e : o r e . - u s t -« a s n ' t an i s s u e . 

17 Q. As p a r t o f t l l e w r r k V - an i d e n t i f i e d i n 

18 Exi: l b i t 2, o n p a g e .:: i t e r n u m t r r r a: t h e t o p 

19 m e n t i o n s c o n d u c t i n g :i e X a • " i n a t 1 : n o t t h e 1 0 '̂  

20 p e r c e n t t r a f f i c f l o w d a t a . D o -y 3 u see t i l a t 

2 1 r e f e r e n c e ? 

22 A . U h - h u i l . 

2 3 0. Do y o u k! t o r ''.•hat : i m e p e r i o d t h a t 

24 t r a f f i c f l o w d a t a wou I d ha-• e b e e n e x a m i n e d ? 

25 A . 19 9 5. 

ALDKRSON RL P( )R I INC, CO.MPAN Y, INC. 
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1 8 0 

1 Q. 

2 A . 

3 0- Why w o u l d •. • have been a r e l e v a n t 

4 i n q u i r y i n d e t e r m i n i n g w i i e t h e r o r n o t a c u s t o m e r 

5 was a t w o - t o - o n e s h i p p e r ? 

6 A. Wel_, t h e t i . . : : • d i d n ' t d e t e r m i n e i t . 

7 Q. Pardt.:, 

8 A. The t l a t e r e l e v e l s d i d n ' t d e t e r m i n e 

9 I t . 

10 Q. Had you e v e r r e c e i v e a copy o f i s e 

11 r e s p o n s e s i d e n t i f i e d as E x h i b i t 12 b e f o r e t o d a y ? 

12 A . N o , s i r . 

13 Q. No? 

14 A. No. 

15 0 . Do y o u l i a v e any k n o w l e d g e as t o who 

16 p r e p a r e d t h i s r e s p o n s e t o i n t e r r o g a t o r y number 5 

17 ::...• : e p r e s e n t s t h a t i t ' s on b e h a l f o f CSX? 

13 MR. SIPE: I b e l i e v e t h a t ' s been a s k e d 

19 -.:id ar.:'-.s-- •• ̂  : ::t y c u can answer a g a i n . 

2 0 THH WITNESS: I d o n ' t know wiio a n s w e r e d 

21 I t c o r r e c t l y . 

22 BY MR WOOD: 

23 0 . Do y:.>;i know wiio p r e p a r e d any o f t h e 

r e s p o n s e s i n t l i i u E x l i i b i t 12 t h a t a r e r e p r e s e n t e d 24 

25 b e i n g on b e l u . i f o f CSX? 

ALDKR.S<)N RLI'ORI INC; COMPANY , INC. 
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1:1 

- A. No, I d o n ' t . 

- V . T u r n b a c k t o page 8 . r: a: t h e 

-• 
• ' • • t h e page and t h e respc::se t c 

4 1 n - : r r o g a t o r y number 6. C o u l d y.u t a k e a r. tme n t 

E p l e a s e , Mr. H a r t , and r e a d t h e i n t e r r c a a t o r y and 

£ t :. • : e s p o n s e ? 

A. Yes, s i r . I ' v e r e a d t h e q u e s t i o n and 

e t h e a nswer. 

c 
0. Do you know t h e i d e n t i t y o f t h e 

IC s h i p p e r , 100 p e r c e n t of whose t r a f f i c i s s u h j e c t 

11 t o c o n t r a c t w i t h CSXT, t h a t ' s r e f e r r e d t o i r t h i s 

12 r e s p o n s e ? 

1 3 A. I d o n ' t r e a d t h e s e n t e n c e as 

14 n e c e s s a r i l y one s h i p p e r b u t I knew whc a ma: O IT 

15 u s e r o f t h e f a c i l i t y i s . 

16 Q. And wiio IS t h a t ? 

1 - •-i . H K . 

IS Q. And t h a t r e f e r s t o .AK S:eel? 

15 A . Yes, s i r . 

2C Q. Were you awan- t h a t AK S t e e l was a 

21 m a j o r u s e r a t t h e t i m e y o u were i n v o l v e d i n t h e 

22 n e g o t i a t i o n s w i t h N o r f o l k S o u t h e r n ? 

2 3 A . Yes, s i r - . 

24 0. How d i d y ou have t h a t a wareness? 

2 5 A. I t ' s an i m p o r t a n t c u s t o m e r . 

ALDKRSON RKPORIINCi COMPANY. INC. 
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1 Q . Would t i i a t p e r h a p s exp I a : :: .•.-;:•.• •.•-u 

2 m i g h t hav e p r o p o s e d t r a n s f e r r i n " :.: :. 50 

3 p e r c e n t i n t e r e s t t c CSX? 

4 A . I t h i n k wiiat d r 0 \- e t h a : a l l o c a t i o n . 

5 t h a t p r o p o s e d a l l o c a t i o n i s what I s a i d e a r l i e r . 

6 C o n r a i l n e v e r u sed t h e f a c i l i t y . 

7 Q . Do you know what c o m m c d i t y A?; o t e e l wa 

8 t; r a n s p o r t i n g - -

9 A . I r o n o r e . 

10 Q . L e t me f i n i s h my q u e s t i o n . -- v i a t h e 

11 L a k e f r o n t Dock and R a i l r o a d T e r m i n a l Company? 

1 2 A . I b e l i e v e t h e c o m m o d i t y i s i r o n o r e . 

13 Q . Do you know where i t o r i g i n a t e s ? 

14 A . No, I d o n ' t . 

15 Q . Dc you know iiow i t a r r i v e s a t --

16 A . Yes, s i r , i r i l a k e v e s s e l s . 

17 Q . Do you know where i t ' s t r a n s p o r t e d t c ? 

18 A . Yes, s i r . 

19 Q . Where? 

20 A , A s i i l a n d and M i d d l e t o w n . 

2 1 0 . Does Mr. Sharp have r e s p o n s i b i l i t y 

22 w i t h i n CSX's m a r k e t i n g d e p a r t m e n t f o r movements 

2 3 of i r o n o r e ? 

24 A , I b e l i e v e t h a t ' s y e s . 

25 Q . D i d you have any d i s c u s s i o n s w i t h 

ALDKRSON RKPORLINC. COMPANY. LNC. 
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1 M r . S h a : : : . • • - P • . , . , . , . - - - • , - . .. :J - : : 

S o u t h e r n w : - :. • •, : : • • ;. - " : • . • • ; . • '.- 1 r c. :: o r e 

3 V i a t i l e L a k e r ; ; . : D o c k ? 

4 A . We ;.-. : n o s u c i i d i s c u s s i o n s . 

5 Q • D i d o u h a \ ' e a n y d i s c u s s i o n s w i t h 

6 M r . S h a r p a b o u t a n y s u b j e c t m a t t e r ? 

7 A . N c , s i r . 

8 Q . Dc y o u k n o w i f M r . C a r t e : : ' - - : h a d a: l y 

9 s u c h d i s c u s s i o n s ? 

10 A . I doTi ' t k n o w . 

1 1 Q . How a i l o u t M r . H i n s d a l e -

12 A . D o n ' ' k n o w . 

13 Q. C c u l d y o u t u r n t o p a g e 16 o f E x h i b i t 

14 1 2 , p l e a s e . A n d a c t u a l l y , i f yo-_ c c u l c r e a d t h e 

15 d o c u m e n t n i ^ - u - : - * n u m b e r 3 t h a t b e g i n s u n t h e 

16 p r e v i o u s : : • :. ; r e s p o n s e . 

17 A . 

18 Q . i ; 1 .: :. ::ie? 

19 A . A l o u d ? 

20 Q • N o , J u s t r e a d i t t o y c r s e 1 f . Y o u s a i d 

2 1 y o u i i a d n ' t s e e n i t b e f o r e t o d a y . I j u s t w a n t t o 

22 be s u r e y o u ' r e a w a r e o f w i i a t ' s i n h e r e . 

23 A . I ' v e r e a d i t . 

24 Q. A r e y o u a w a r e o f t l i e a g r e e m e n t t h a t ' s 

25 r e f e r r e d t o i n t l i i s r e s p o n s e ? 

ALDKRSON R K P O R i l N C i CO.MPANY, I N C . 
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c 

IC 

1 

1% c t a t a 1 - . 

- A . I XI a •/ e n e •.- e r seen i t . 

C- Miv: • -Wt- ::-^lp \-ou o u t . I w o u l d 

5 l i k e t o have a no t iie r e :•.;.:: : t m a r k e d . 

^ ( H a r t E x h i b i t No. 13 was 

marked f o r i d e n t i f i c a t i o n . ) 

£ MK . .-'IFS: R i c k I w o u l d n o t e f o r t h e 

r e c o r d t i i a t t h e r e i s a p r e v i s i o n o f t h e d i s c o v e r -

p r o c e d u r e s i n t h i s case t n a t e x a m i n i n g c o u n s e l 

11 a r e t o a t t e m p t t o ma:<e a v a i l a b l e o r i d e n t i f y , a t 

12 l e a s t , documents a day i n advance o f t h e 

d e p c s i t i c n t h i a ' t h e y p l a n t o shew t o t h e w i t n e s s , 

14 a p r o v i s i o n w h i c h Mr. M c E r i d e , t o h i s e v e r l a s t i n c 

15 c r e d i t , c o m p l i e d w i t n . 

1^ And now y c j . i i a v e i i a n d e d t i i e w i t n e s s 

toda-y i n :he m i d d l e of h i s d e p o s i t i o n a document 

::-.;: 's some, c l o s e t : 37 pages l o n g w i t h 

• • -h.-.--:.- r. . 1 hope y o u ' 1: be a b l e t o a s k him. 

q u e s t i o n s t i i a t move e x p e d i t i o u s l y so we d o n ' t g e t 

2 1 begged down on t i i i s : h i n g . 

2 2 MK. WOOD: W e l l , I w i l l c e r t a i n l y do mv 

1.; b e s t . J u s t so t h e r e c o r d i s c l e a r ; , t i n s i s t h e 

14 document t h a t was p r o d u c e d i n r e s p o n s e t o 

25 document p r o d u c t i o n r e q u e s t number 3. I n mv 

ALDKRSON KKl'OR I INC, CO.MPANY . INC. 
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• 

l e t t e ? '. ] -i :• • V,-... i n r i 1 -u • . •. ; • ; -: - : -:'•••-::• : • o 
: •:• : c i p a t e i n Mr. Ha r t s d e p o s i " . -

s p e c i f i c a l l y i d e r i t i f i e d t h e r e spc nses : 0 t h e 

d i s c o v e r y r e q u e s t s made by, a r o n a c:he r s , .': y 

5 S t e e l . I b e l i e v e t h a t p r o v i d e s s u f f i c 1 -•::' 

6 n o t . • 

MR. SIPE: I d i d n ' t see t n e l e t t e r b u t 

8 I'm n o t - -

9 MR. WOOD: You're on r e s t r i c t :ed s e r v i c e 

10 l i s t and I s e r v e d i t on e v e r y b o d y . I d o n ' t have 

11 a l o t o f q u e s t i o n s on t h i s b u t I w o u l d l i k e t o 

12 p u r s u e t i i e i n q u i r y . 

13 BY MR. WOOD: 

14 Q. Let me ask you a p r e l i m . i n a r y q u e s t i o n . 

15 Mr. H a r t . I t h i n k t h e i m p o r t o f y.-:;: i e •.- i o u s 

16 r e s p o n s e s i s t h a t you u n d e r s t a n d •;. c o n r a i l 

17 todc:-.- a c c e s s t o t h e T o l e d o decks? 

18 A, Yes, s i r . 

19 MR. SIPE: Now, y o u ' r e u - i n a a term. 

20 T o l e d o d o c k s . We've been t a l k i n g a c o u t L a k e f r o n t 

21 Dock. A r e we t a l k i n g a b out t h e samt f a c 1 1 i t y o r 

22 nc t ? 

2 3 MR. WOOD: Let me t r y t u l a r 1 f >' t h a t . 

24 T i i a t 's t a i r e n o u g h . 

25 BY MR. WOOD: 

ALDKRSON RKPORllNC; COMPANY. INC. 
(202)289 2260 (600) FOR DEPO 

11 1 1 14th ST., N.W,, 4th FLOOR WASHINGTON, D C , 20OO6 



1 e 6 

1 Q. Ha---- • -•• : ••:::ited CSX';-

2 doci:. : : 

3 A. Y e s , s i r . 

4 Q. R e c e n t l y ? 

5 A. Not r e c e n t l y . 

6 0. Dc you r e c a l l a p p r o x i m a t e l y when i t 

7 was? 

.8 A. I ' l l say f i v e y e a r s ago. 

9 Q . Are you aware t i i a t t h e r e i s f a c i l i t i e s 

10 t h e r e not o n l y i o r t l i e movement of i r o n ore but 

11 a l s o f o r t h e t r a n s f e r of c o a l --

12 A. Y e s , s i r . 

13 Q. Let m.e f i n i s h . from r a i l c a r s t o 

14 l a k e v e s s e l s f o r movement v i a t h e lakes? Are you 

15 aware t h a t t h e r e are such f a c i l i t i e s ? 

16 A. Yes, 1 am. 

17 Q . When o u were r, e g o t i a t i n g w i t h 

18 Mr. M c C l e l l a n and N o r f o l k Southern w i t h r e s p e c t 

19 t o t l i e 50 p e r c e n t c a p i t a l s t o c k of L a k e f r o n t Dock 

20 and R a i i r o a d Ter mi r.al owned by C o n r a i l , were you 

21 aware t h a t L a k e f r o n t Dock owned and o p e r a t e d t l i e 

22 dock f a c i l i t i e s at Toledo? 

23 A. Yes, I was. 

24 Q. Do you know i f L a k e f r o n t Dock owns and 

25 o p e r a t e s a l l t h e dock f a c i l i t i e s at Toledo? 

Al DLRSON RLl'ORI LNC, COMPANY , INC. 
(202)289 2260 (800) FOR DEPO 
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1B~ 

- A. Mv :: :i n s r a::: :.: i F t i: : • • :: • - . 1 i t •.• 

- s : 1 c a l l r r e s o u e - ii .a t : • • :. • -

- : a c i l i : y , i s a CSX, no: L a k e f r o n t Deck 

- Q. I s what you'-- - - - f e r r e d t o as t h e 

6 P r e s q u e I s l e f a c i l i t y t o d a y u s ed e n t i r e l y f o r che 

m.ovement o f c o a l ? 

8 A. To t h e b e s t o f my k n o w l e d g e , a l m o s t 

5 e x c l u s i v e l y . 

Q- •^nd i s i t y o u r u n d e r s t a n d i n g t h a t t h e 

11 L a k e f r o n t Dock-owned f a c i l i t i e s a r e used o n l v f o r 

12 t h e movement of i r o n o r e ? 

13 A. A l m o s t e x c l u s i v e l y . 

1 ^ 0- Do ycu have any k n o w l e d g e as t o w h e t h e r 

15 o r n o t C o n r a i l moves c o a l t h r o u g h t h e P r e s q u e 

16 I s l e f a c i l i t y t o d a >• ? 

1 " A. ;-::«ly. 

C- Do you liave any Knowledge as t o when 

- t n . - cU r • t i m e C o n r a i l m i a h t i i a v e moved c c a l 

2C t n r c u ::, : ; . . , t f a c i l i t y ? 

21 Somebody t o l d me t h e r e was one move 

2 2 t i l 1 s y e a r . 

23 0- When you s a i d t h a t C o n r a i l r a r e l y u s e d 

t h e i r o i i o r e i i a n d l m g f a c i l i t i e s a t L a k e f r o n t 24 

25 Dock, a r e y o u aware o f t h e l a s t t i m e C o n r a i l u s e d 

ALDKRSON RLPORIINC; COMPANY. INC. 
(202)289 2260 (800) FOR DEPO 

1 1 1 1 14th ST.. N.W., 4th FLOOR WASHINGTON, D C , 20005 
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12 

1 3 

A. Not at 

Q. You don't ;.,iv-- an-,- k now leu a e of : h a t T-

A . I hav :-. :; •-.v 1 edge . 

0. L o o k i n g at E x h i b i t 1 , Mr H a r t , l e t me 

ask you a g a i n , s e e i n g t h i s document m f r o n t of 

you, w i l l CJI was produced m discover-/ b-.- CSX, do 

you s t i l l not have any r e c o l l e c t i o n uf h a v i n a 

9 ever seen t h i s document? 

10 -A. 1 liave never seen i t . 

0. So t h a t would suggest t h a t when you 

were c o n d u c t i n g your n e g o t i a t i c n s wi:h N o r f c l k 

S o u t h e r n , you were not aware of t h e e x i s t e n c e of 

14 t h i s document? 

^5 A. I t doesn't suggest t h a t . 

Q- You were aware t h a t t h i s acrreement 

1 e X : . • - d ? 

18 A . 

19 dock. 

2 0 Q . I ' m s o r- r y , t ii e y w h a t ? 

21 A. Owned t h e L a k e f r o n t Dock. And 1 

22 i m a g i n e , w i t h o u t t h i n k i n g about i t , t h a t t h e r e 

23 had t o be a p i e c e of paper. 

2̂ * 0- Were you aware t h a t at the t i m e you 

25 were n e g o t i a t i n g w i t h N o r t o l k Southern, t h a t 

ALDKRSON RKPORIIN(. CO.MPANY, INC. 
(202(289 2260 (800. FOR DfPC 

n i l 14 lh ST., N.W.. 4th FLOUr . WASHINGTON, D C , 20005 
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9 

10 

1 P 9 

- • - : : : - - t o a c c e s s .-uth t : . • ; : e s a u e 

' - - - • - ' '• •'• - • ; . . • y a r...: :.• ;.-: c : : o n t Dock 

l i o n o r = f a c 1 1 1 t y ' 

A. Y•: s i r . 

Le- ••• ask you t : t u r n m E x h i b i t 13 t o 

t h e page i d e n t i f i e d -- and i f I d i d n ' t p r e v i o u s l y 

1 c e n t i f - y t h i s d o c u m e n t , l e : me du so now. T h i s 

i s a dccumen:, E x h i b i t 13, i d e n t i f i e d w i t h t h e 

nu-nbers CSX 48 HC OOClOl t h r o u g h 132 and ask y o u , 

M; H a r t , t c t u r n y o u r a t t e n t i o n t o page 103. At 

11 t h e v e r y b o t t o m , t h e r e i s t h e b e g i n n i n g o f a 

12 pa r a g r a pii nu~.be r e d 1.2. 

13 A. What page a g a i n , p l e a s e ? 

3- I ' r , s o r r y , i t ' s numbe r 1 i .n t he 

15 a g r e e m e n t . The page number i s 'yfor t h e B e t e s 

16 s t ;mp, -r,-nicii i s t h e s e r i e s of n u r . c e r s , 

1"^ ^ • C-: : g o t I t , 

^ ̂  2 • C. ,. - u -y.. .: : ad t h a t r u s t s e n t e n c e o f 

'̂ " '•' ^ - r a p h , o r r e a d t h e e n t . . e p a r a g r a p h i n t o 

2 0 t il - r e c o r d , p l e a s e ? 

21 A. 1.2? 

22 Q. B e g i n n i n g w i t h 1.1 a t t h e b o t t o m o f t h e 

2 3 p a :: e . 

24 A. You want me l o r e a d t l i a t a l o u d ? 

25 Q. Ye:;, p l e a s e . 

ALDLRSON RLPORIINC COMPANY. INC. 
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19 0 

D 

6 

6 

c 

10 

12 

19 

20 

21 

Q. Thank you. Were you p r e v i o u s l y aware 

11 '^f the e x i s t e n c e of t h a t p r o v i s i o n ? 

A- As I s a i d t o your p r e v i o u s q u e s t i o n , I 

13 was aware t h a t C o n r a i l had access t o the docks. 

1^ Q • But you weren't aware of t h e e x i s t e r i c e 

15 cf t h i s s p e c i f i c p r o v i s i o n ? 

1^ A. I've never seen the document, nor ever 

17 read the docu mi e n t . 

18 Q In t h e response t o i n t e r r o g a t o r i e s i n 

E x i i i b i t 12 on page 6, i n the response t h a t we 

p r e v i o u s l y d i s c u s s e d -- no, we d i d n ' t d i s c u s s 

t h i s . I n t e r r o g a t o r y number 2. Could you read 

22 i n t e r r o g a t o r y number 2 on page 6 and the 

23 response? Read i t t o y o u r s e l f , p l e a s e . 

24 A. Page 6, number 2, c o r r e c t ? 

2 5 Q. C o r r e c t , 

AI DLR.SON RKPORIINC; COMPANY, INC. 
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1 1 

1 A . I ' e r e a d i t . 

2 Q • ••"*• • : : • • -. :: n d e r s t a n d i n g , as w 1 : !: 

3 a l l t h e o t i i e r r e s p o n s e s , you d i d n o t have a ny 

4 i n v o l v e m e n t i n p r e p a r i : : ' : •!::.': r e s p o n s e ? 

5 A. You j u s t s a r d a l l o f t h e o t h e r 

6 r e s p o n s e s ? T t i a t 's not what I s a i d . 

7 Q. W e l l , l e t me ask you s p e c i f i c a l l y - w e re 

8 you r e s p o n s i b l e f o r p r e p a r i n g t h e r e s p o n s e : o 

9 t h i s i n t e r r o g a t o r y ? 

1 0 A. T h i s s p e c i f i c q u e s t i o n ? 

11 Q. Yes . 

12 A, No, I d i d n ' t , 

1 3 Q. Were you c o n s u l t e d by anyone w i t h 

14 r e s p e c t t o p r e p a r i n g a r e s p o n s e t o t h i s 

15 i n t e r r o g a t o r y ? 

16 A, To q u e s . i o n number 2, no, I was nc t . 

17 Q- Ha\-:n:i r e a d . t - h i s r e s p o n s e , w o u l d i t be 

18 -your vie-w t l i a t t h e r e s p o n s e i s s u p p o r t e d by t lie 

19 p r o v i s i o n s of s e c t i o n 1.2 of E x i i i b i t 13 t h a : you 

20 i u s t r e a d ? 

21 MR. SIPE: I o b j e c t t o t h a t q u e s t : on as 

22 b e i n g d i f f i c u l t t o f o l l o w . 

23 BY MR . WOOD: 

24 Q. Would you l i k e me t o t r y i t a g a i n or do 

25 you under ::t and t l u - qu^'Stion? 

ALI)KR.SC)N Kl POR I INC, CO.MPANY, INC. 
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1 A. T • ' : . . : ' - . -:-:•• -'and h i ? q •. • . - • 

2 MR. SIPE: And I a l s o o b i e c t b e c a u s e I 

3 t i i i r i k y o u ' r e a s k i n g ium, who d o e s n ' t have, 'cv h i s 

4 t e s t i m o n y , does n o t have d i r e c t k n o w l e d g e a b o u t 

5 i n t e r r o g a t o r y r e s p o n s e number 2, t o s p e c u l a t e 

6 a b o u t t i i e r e l a t i o n s i i i p b e t w e e n t h e i n t e r r o a a t o r y 

7 an.d E x h i b i t 13. But s u b ] e c t t o t h o s e o b j e c t i o n s , 

8 i f he can an s w e r i t , so be i t . 

9 MR, HITCHCOCK: And I w o u l d l i k e t o 

10 add, I d o n ' t t h m k i t ' s f a i r t o a s k t h e w i t n e s s 

11 t o a t t e m p t t o i n t e r p r e t t h e c o n t r a c t w h i c h he 

12 n e i t h e r n e g o t i a t e d n o r was aware o f b e f o r e 

13 t oday. 

14 MR. WOOD: W e l l , i f he can answer, 

15 f i n e . I f lie c a n ' t , I i n d i c a t e d b e f o r e , 

16 Mr. H i t c h c o c k , t h e document r e s p o n s e s i n r e s p o n s e 

1'' Co o-ur- d i s c o v e r y r e q u e s t s as b e i n g s u b j e c t s 1 

IB m i g i i : ^ n q u i r e a b o u t . 

19 MR. HITCHCOCK: T h a t ' s an e n t i r e l y 

20 d i f f e r e n t i s s u e . My p o i n t i s y o u ' r e a s k i n g a 

21 w i t n e s s whc d i d n o t n e g o t i a t e t h e c o n t r a c t t o 

22 r e a d i t and a t t e m p t t o i n t e r p r e t i t . 

2 3 pY MR. WOOD: 

2 4 Q. Do you r e c a l l t l i e q u e s t i o n , Mr. H a r t ? 

25 A. V a g u e l y . 

AKDKRSON RKPORIINC, COMPANY, INC. 
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1 0. Woul-i -,• • u : • r e a d r a r-: 

2 Would you l i k e t o r : .- :• : 

3 A. Why don't y u :.K q u e s t i o n aga.n 

4 and I ' l l t r y t o a:.. .•. • ; : • . 

5 Q. A r e you c^-,^-l:• -- and I t h m k .- . rr.a-,-

6 have a n s w e r e d t h i s b e f o r e -- t h a t C c n r a i l has 

7 acc..:; •.- _. t r a c k a g e r i g h t s t o t h e L a.-: e f r- o:. t Dock? 

8 A. I d i d n ' t say t h a t . I s a i c I was aware 

9 t h a t C o n r a i l had a c c e s s t c t h e d o c k s . 

Q . Do you know by what means i t has t h a t 

11 a c c e s s ? 

•••2 A. No, I'm n o t s u r e a b o u t t h a t . 

•'̂3 0. Do you see t h e p o r t i o n o f t h i s r e s p o n s e 

t i i a t s a y s C o n r a i i has t r a c k a g e r i g h t s o v e r CSXT? 

^- I see t h e p h r a s e t h a t s ays t h a : C o n r a i i 

has t r a c k a g e r i g h t s o v e r CSXT. I see t h a t 

17 p h r a s e . 

•"•̂  Q. Do you have any k n o w l e d g e as : :. w h e t h e r 

t l i o s e t r a c k a g e r i g h t s a r e c o n v e y e o ou p r o v i d e d bv 

t h e a g r e e m e n t i a e n i i f i e d as E x h i b i t 13? 

14 

15 

16 

1 9 

20 

21 A 

22 

24 

25 

T h a t I'm r e a l l y n o t q u a l i f i e d f o r 

Q. Do you have any r e a s o n t o t h i n k t h e r e 

23 m i g h t be o t h e r a g r e e m e n t s o t h e r t h a n t h e E x h i b i t 

13 t h a t m i g h t p r o v i d e such t r a c k a g e r i g h t s ? 

A. ( W i t n e s s n o d d i n g . ) 

ALDKRSON RKPORJINC; COMPANY. INC. 
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1 MR . .' : 7 E : : : h 1 ::' - : - - - 1 s 

2 f o r s p e c u l a t i o n . 

3 THE WITNESS: Yes I t - . ; spec-11 a 1 1 on . 

4 PY MR, WCOC: 

5 Q . B u t t h e a r i : ,̂• • : , .•• : 

- : • -• ••-
: a t , i s 

6 y e s ? You s i i o o k y o u r n e a d . 

-:• 7 A. The a n s w e r i s , tn-.r ~. O i r - C) T e r ~ 11 n a 1 

8 Company was i n a n d a r o u n d t r i s n e 1 g h b c r •-.ood f o r 

9 100 y e a r s so I d o n ' t know wr a t a g r e e m e r.: s m i g h t 

10 c o n t r o l . 

1 1 Q. C o u l d y o u l o o k i n , a g a i n V c l u me BA, 

12 t h i s t i m e a t p a g e 3 7 7 , w h i c h i s an o t h e r e x h i b i t 

13 a t t a c h e d t o t h e l e t t e r a g r e e m e n t . I t i-e g i n s o n 

14 p a g e 3 5 , r e f e r s t o E x h i b i t B , T r a c .k a g e R i g h t s 

15 a n d H a u l a g e . 

16 A. O k a y . 

17 Q . '-'ere y o u i n . .-ec m I.:-.:. 1 c i t A 

18 d r a f t i n g t i n s p a r t i c u l a r d ec u n; en: i 

19 A. Y e s . 

20 0. On p a g e :• 7 7, u n d e r a hea d i n g r e f e r r i n g 

2 1 t o N S r i g h t s o n CSXT, i t i n c 1 u d e s a r e f e r e n e e 

22 a b o u t t i i e m i d d l e o f t h e p a g e t o Tc 1 e d o , O h i o . 

23 A. Yes. 

24 Q. And i t .-ays i n h e r i t s , and I as sume i t 

25 means N o r f o l k S o u t l i e r n i n h e r i t s c : i 

AKDLRSON RKPORIINC; COMPANY . INC. 
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19 5 

1 CSXT :--::-: : : : - - : r. o f f c: - • ; - : • d o t e : • •, , 1 

: . 1 . - ; . 1 : : . ; • ,, • ;.. t r a c k a g e •.;:.-. • i . i • .- u 

3 m i g n t ha-.-e been l e i e r r i n g t o m y o u r p r e v i o u s 

4 r e s p o n s e ; 

2 A. : • -- - - l i d 1 •- t h o s e . 

6 Q. Are t h e r e other" t r a c k a g e r i g h t s on CSXT 

t h a : loni,--»-l i : - . t :.:. : y uses o r has t h e r i g h t t o 

e use i n t h e T o l e d o a r e a t o d a y , o t h e r t h a n t h e ones 

9 on t h e f o r m e r T o l e d o t e r m i n a l r a i l r o a d , t h a t 

10 y o u ' r e aware o f ? 

1 1 - A. . C o u l d b e . 

^2 Q. Are t h e s e t h e o n l y t r a c k a g e r i g h t s t h a t 

13 C o n r a i l rias m T o l e d o t h a t a r e g o i n g t o be 

14 t r a n s f e r r e d r ; t.-..r r . : l k S o u t h e r n ? 

15 A. Not n e c e s s a r i l y . 

1^ Q- Even l i m i : i n g my q u e s t i o n s p e c i f i c a l l y 

17 t o t h e T e l e d o a r e a ? 

^8 A . E -.- e n 1 i m i : i n g y o u r q u e s t i o n 

19 s p e c i f i c a l l y t c t h e T o l e d o a r e a , n o t n e c e s s a r i l y . 

2 0 0 • What o t h e r t r a c k a g e r-1 g ii t s i d e n t i f i e d 

21 E x h i b i t B, t h a t C o n r a i l p r e s e n t l y h o l d s a r e 

22 g o i n g t o be t r a n s f e r r e d t o CSX i n t h e T o l e d o 

2 3 a r e a ? 

24 A. I f t h e r e i s a t r a c k a g e r i g h t t h a t 

25 C o n r a i l has t i i a t we d i d n ' t s p e c i f i c a l l y l i s t , 

ALDKRSON RKPORIINC, CO.MPANY. INC. 
(202)263 226C (8OO1 FOR DEPO 

1111 14th ST., N.W., 4th FLOOR . WASFliiJGTON, D.C, 20005 
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14 

1 5 

20 

21 

22 

23 

24 

• • '• •:••••.: t l i a t - N o r f o l k i s r • • : . - no : :: • 

a p r o p o s e d a l l o c a t e d t r a c k as a r e s u l t c f •:...: 

t r a n s a c t i o n , t h e n N o r f o l k w o u l d s t e p i n t o t h a : 

t r a c k a g e r i g h t . 

MR. WOOD: C o u l d you r e a d back t h a t 

a n s w e r ? 

THE REPORTER: "Answer: I f t h e r e i s a 

t r a c k a g e r i g i i t t h a t C o n r a i l has t h a t we d i d n ' t 

s p e c i f i c a l l y l i s t , t h e n t o t h e e x t e n t t h a t 

N o r f o l k i s s t e p p i n g i n t o a p r o p o s e d a l l o c a t e d 

11 t r a c k as a r e s u l t o f t h i s t r a n s a c t i o n , t h e n 

N o r f o l k w o u l d s t e p i n t o t h a t t r a c k a g e r i g h t : . " 

BY MR. WOOD: 

Q. Do you have any s p e c i f i c e xamples 

15 a n y w h e r e , i f you can r e c a l l , where t h a t t v p e c: 

16 s i t u a t i o n e x i s t s ? 

A. No, be c a u s e by d e f i n i t i o n , i t -,--as t h e s e 

16 t l i a t a r e n o t l i s t e d . 

Q. Why was i t n e c e s s a r y t o s p e c i f i c a l l y , -

m e n t i o n t i n ; - p a r t i c u l a r s i t u a t i o n a t T o l e d o ? 

A. Because i t was one we were aware o f . 

Q. Do you know i f t h e s e t r a c k a g e r i g i i t s 

r e f e r r e d t o i i e r e on page 3 77 a r e t h e t r a c k a g e 

r i g h t s t h a t C o n r a i l uses t o g e t a c c e s s t o t h e 

5 c o n n e c t i o n w i t i i t i i e L a k e f r o n t Dock and R a i l r o a d 

ALDKRSON RKPORIINC CO.MPANY, INC. 
(202)289 2260 (800) FOR DEPO 

1111 ! 4 t h ST.. N.W , 4th FLOOR WASHINGTON, D C , 20005 
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1 ".'• : - - : n a l Company? 

1 A . I ' m, n o t 

3 Q. I s I t p o s s i b l - • ;.ci: -. • :.g t h e t r a c k a g e 

4 r i g h t s t h a t you r e f e r r - ~ - : • a ze'<.' n:-::utes ago, 

5 t h a t may n o t be s p e c i f i c a l l y i i e n : i : i e d i i e r e t h a t 

6 a r e b e i n g t r a n s f e r r e d t c N o r f o l k S o u t h e r n , w o u l d 

be t r a c k a g e r i g i i t s t h a t : , . . : . r a i l has t h e r i g i i t t o 

e use t o g e t a c c e s s t o t i i e L a k e f r o n t Dock? Do you 

9 u n d e r s t a n d t i i e q u e s t i o n ? 

10 A. C o u l d I have her r e p e a t i t ? 

11 Q. S u r e . 

12 A. I t was c o m p l i c a t e d enough t h a t I have 

13 l o s t t r a c k . 

14 TKE REPORTER: " Q u e s : i c n : I s i t 

15 p o s s i b l e t h a t among t l i e t r a c k a u e r i g h t s t h a t you 

16 r e f e r r e d t o a few m i n u t e s ago, t h a t may n o t be 

17 s p e c i f i c a l l y i d e n t i f i e d ;: e r e t h a t a r e b e i n g 

18 t r a n s f e r r e d t o N o r f o l k Suu t h e m , w o u l d be 

19 t r a c k a g e r i g h t s t h a t C o n r a i l lias t h e r i g h t t o use 

20 t o g e t a c c e s s t o t l i e L a k e f r o n t Dock?" 

2 1 THE WITNESS : Ves . 

22 BY MR. WOOD: 

2 3 Q. L e t me ask you, Mr H a r t , i s i t y o u r 

24 u n d e r s t a n d i n g t h a t n o t w i t h s t a n d i n g t h e p r o p o s e d 

25 a l l o c a t i o n o f C o n r a i l ' s 50 p e r c e n t i n t e r e s t i n 

AKDKRSON Rl POR I INC COMPANY , INC. 
(202)289 2260 (fi-CO) FOR DEPC 

1 111 -I4tti ST., N W , 4t)\ FLOOR WASHINGTON, D C , 20005 



1 

2 

3 

19 8 

L a k e f r o n t Dock and P a i l r o a d Ter m.i n a l Company, 

t h a t p o s t - t r a n s a c t i c n , N o r f o l k S o u t h e r n w i l l have 

t h e r i g l i t t o a c c e s s che T o l e d o d o c k s f a c i l i t i e s ? 

4 A. To t h e b e s t o f -y u n d e r s t a n d i n g , t h a t ' s 

5 c o r r e c t . 

6 MR. WOOD: T h a t ' s a l l t h e q u e s t i o n s I 

7 have 

,8 ( R e c e s s . ) 

9 ( H a r t E x h i b i t N o s . 1 4 

10 and 15 were marked 

11 f o r i d e n t i f i c a t i o n . ; 

12 EXAMI!JATION BV COUNSEL FOR 

13 STEEL DYNAMICS, INC. 

14 BY MR. SCHNELL: 

15 Q. Good a f t e r n o o n , Mr. H a r t . 

16 A. G o o d a f t e r n o o n . 

1"^ Q- My name i s A l e x S c h n e l l . I r e p r e s e n t 

IB S t e e l D y n a m i c s , I n c . , one of CSX's c u s t o m e r s i n 

19 t h i s c ase b u t a l s c C o n r a i l ' s . C o u l d y ou t u r n t o 

20 page 139 o f your d e p o s i t i o n ? 

21 MR. SIPE: You mean h i s v e r i f i e d 

22 s t a t e m e n t ? 

23 BY MR SCHNELL: 

'̂ '̂  Q- I'm s o r r y , y o u r v e r i f i e d s t a t e m e n t . 

^5 MR. SIPE: A re you g o i n g t o be a s k i n g 

ALDKRSON RKPOR I INc; COMPANY , INC. 
(202)289 2260 (800' FOP DEPO 

1111 14th ST , N.W.. 4th FLOOR / WASHINGTON, D,C,, 20005 
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7 CONTROL AND OPERATING LEAS ES ,/AGR EEMENTS --

8 CONRAIL INC, AND CONSOLIDATED RAIL CORPORATION 
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14 w i t n e s s h e r e i n , c a l l e d f o r e x a m i n a t i o n by c o u n s e l 

15 f o r t h e P a r t i e s i n t h e above e n t i t l e d m a t t e r , 

16 p u r s u a n t t o a g r e e m e n t , t h e w i t n e s s b e i n g d u l y 
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24 RPR, and t r a n s c r i b e d u n d e r t h e i r d i r e c t i o n . 

25 
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BEFORE THE 
SU.^FACE T.RANSPORTATICM BOARD 

CSX/NS-68 

Finance Docket No. 333 3 8 

CSX CCRPORATIOK AND CSX TRANSPORTATION, INC 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

CONTROL AND OPERATING LEASES/AGREEMENTS --
CONRAIL INC. AND CONSOLIDATED RAIL CCRPORAT̂ ON 

APPLICANTS' RESPONSE TO 
FIR.<;T SET or INTERHOOATORIES AND 

REQUESTS FCR PRODUCTION OF DDCL-MENTS 
OF AK STEEL CCRPORATTON 

C6X Corporacio.T, CSX Transportation, Inc., Norfolk 

Southern Corporation, Norfolk Southern Railway Conpany, Conrail, 

Inc. and Consolidated Rail Corporation hereby respond to the 

Fir e t Set of Interrogatories and Requests for Production of 

Documents of AK SLeel Corporation (AKSC-2), served August 20, 

1957.* 

GENERAl. RFSPONggS 

The following general responses are made w i t h reepect 

to a l l of the requests and inte r r o g a t o r i e s . 

' . Corporation and CSX Transportation, ir.c. are 
^° "CSX", Norfolk Southern Corporation 

Srd S^sS^Mf?i^''pI'S^^^^^^^^ ^̂ -̂ P̂ ŷ "NS" and Conrail, Inc. 
Son-a?! Corporation as "Ccnrail". CSX, NS and 
Cc^^^or-tin^ c o l l e c t r v e l y referred to as "Applicants", AK Steel 
Ccrpor<.tion .te referred to as "AK" or "requester". 
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- 2 -

1. Applicants have rnndu<?tcd A z-©aaonablo ocarch 

for responsive documents and information ta respond consistent 

with the stated objectionc. Except ae objections are noted 

herein, a l l responcive documento have been or-shortly w i l l be 

mada available f or inopection and copying i n Applicants' document 

depository, which is located at the o f f i c e s of Arnold & Porter i n 

Washington, D,C.' 

2. VJhera objections have been raised ae to the 

scope of the request or interrogatory, Applicants are w i l l i n g to 

discuss searching f o r and producing documents or information 

covered by a more l i m i t e d request or interrogatory taking i n t o 

account the stated objections. 

3. Production of information cr docunents doea noc 

necessarily imply that they are relevant to f i s proceeding, and 

is not t o be construed as waiving any applicable objection. 

4. In l i n e with past practice i n cases of t h i s 

nature. Applicants have not secured v e r i f i c a t i o n s f o r the answers 

to interrogatories herein. Applicants are prepared to discuss 

the matter with requester i f t h i s i s of concem with respect to 

any p a r t i c u l a r answer. 

^ _ Thus, any recpcnse thi\t states that leaponsive documesnts 
are being prcduced i s subject t o the Cenerai Objections, co that, 
rer example, any docunents subject to attorney-client p r i v i l e g e 
or tne work nroduct doctrine are not being produced. 
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The following general objections are made with 

respect to a l l of the interrogatories and document requests. Any 

additional specific objections are stated at the beginning of the 

response to each interrogatory or document request. 

1. Applicants object to production of, and are not 

producing, documents or information subject to the attorney-

c l i e n t p r i v i l e g e , the work, product doctrine and/or the j o i n t or 

ccmnon interest p r i v i l e g e . 

2. Applicants object to productio.n of, and are not 

producing, documents prepared i n connection w i t h , or information 

r e l a t i n g to, possible settlement of t h i s or any other matter. 

3. Applicants object to production of, and are not 

producing, readily available public documents or information, 

including but not l i m i t e d to docuinents on public f i l e at the 

Surface Transportation Bcsard ("STB"), the Securities and Exchange 

CommisGion, or any other government agency or court, or that have 

appeared i n newspapers cr other public media. 

4. Applicants object to the pr^jductio.n of, and are 

not producing, d r a f t v e r i f i e d statements and documents related 

thereto, i n accordance with paat practice in r a i l r o a d control 

proceedings. 

5. Applicants object t c the production of, and are 

not producing, information or documents that are as re a d i l y 

obtainable by the requester from i t s own f i l e s . 
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6 . A p p l i c a n t s C b j e c t t o rhe p r o d u c t i o n o f , and are 

not producing, information or documents that contain co n f i d e n t i a l 

or sensitive commercial information, including information 

subject to diaclocure refetrictione imposed by law, i n other 

proceedingc, or by contractual obligation to t h i r d parties, ana 

that i s of i n s u f f i c i e n t m a t e r i a l i t y co warrant production here 

even under A protective order. 

7. Applicants object to the requests to the extent 

they seek documents or Information i n a form not maintained by 

Applicants i n the regular course of business or not r e a d i l y 

available i n the form requested, on the ground that such 

documents or inforrr.ation could only be developed, i f at a l l , 

through unduly burdensome .ard oppressive special studies, which 

are not o r d i n a r i l y required and which Applicants object to 

F^srforming. 

8. Applicants object to the interrogatories and 

requests as overbroad and unduly burdensome to the extent that 

they seek information cr documents for periods p r i c r to January 

1, 1995. 

9. Applicants object to AK's Instructions to the 

extent that they seek to impose requirements that exceed those 

specified i n th2 applicable discovery rules and guidelinQs. 

10. Applicants object to I n s t r u c t i o n No. 3 to the 

extent i t requests detailed information ragarding otherwise 

responsive documents that f a l l w i thin the scope of a p r i v i l e g e . 
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Such d e t a i l e d i n f o r m a t i o n i s not necessary, and i t i s unduly 

burdensome t o provide. Such i n f o r m a t i o n was not r e q u i r e d or 

provided i n the most recent rrajor c o n t r o l caeaa, and no ohowing 

has been made here t o warrant d i f f e r e n t treatment. 

11. Applicanto object t o D e f i n i t i o n No. 7 t o Che 

extent i t purports t o define "Lakefront Dock' or "LD&RT" t o 

include any f a c i l i ' - or p r o p e r t y o t h e r than t h a t owned or 

operated by The Lakefront Dock and R a i l r o a d Terminal Company. 

Ap p l i c a n t s ' responses w i l l assume the d e f i n i t i o n t o be l i m i t e d 

c o n s i s t e n t w i t h t h i e o b j e c t i o n . 

INiERRQGATORrES 

ln*-rtrrQC7atorv Ko. 11 

1. State Boparately f o r each A p p l i c a n t what c r i t e r i a were 
used t o determine i f the numhier of r a i l o a r r i a r p t h a t would be 
able e i t h e r t o provide s e r v i c e or to o b t a i n accesa t o a customer 
l o c a t i o n or other f a c i l i t y (whether or not owned and/or operated 
by tho customer) would be reduced from two r a i l c a r r i e r s t o one 
r a i l c a r r i e r as a r e o u l t of thc t r a n a o c t i o n i n v o l v e d I n t h i s 
proceeding. 

Response: 

1. Without waiving any o b j e c t i o n , and subject t o the 

general o b j e c t i o n s s t a t e d above. A p p l i c a n t s respond ae f o l l o w s : 

QSl : gee Hart V.S., A p p l i c a t i o n Vol. 2A a t 146-47. 

hS.-- See McClellan V.S., A p p l i c a t i o n Vol. 1 at 545-49. 

C o n r a i l : Not a p p l i c a b l e . 
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Interrogatorv Ko. 2: 

2. State separately f o r each Applicant the reasons, i f 
any, why the Applicants believe that Conrail d i d not have the 
a b i l i t y either to provide service or to obtain accaas to 
Lakefront Dock as of A p r i l 8/ 1997. 

Response: 

2. Applicants object to t h i s request to the extent i t 

asserts that they "believe" the statement set f o r t h therein, f o r 

which no source i s given. Without waiving any objection, and 

subject to the general objections stated above, Applicants 

respond as follows: 

CSX: The statement set f o r t h i n the interrogatory i s 

contrary tc the facts provided i n the Related 

Application, which c l e a r l y states that "LD&RT 

connects .,. with CRC [Consolidated Rail 

Corporation) via CRC trackage r i g h t s over CSXT." 

Application. Vol. 5 at 473. 

M: CSX response. 

Conraii: See CSX response. 

Intfarro<7atorY Ko. 3; 

3. I d e n t i f y f o r each Applicant a l l persons involved i n 
th« dotennlnation of whether or not Ccnrail had the a b i l i t y to 
provide service or obtain access to Lakefront Dock as of A p r i l 8, 
19 d 7 • 

l^esponse; 

3. Without waiving any objection, and subject to the 

general ob]ections stated above, Applicants respond as follows: 

Not applicable. S£t: Response to Interrogatory No. 2. 
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Interrogatory No. 4: 

4. State separately f o r each Applicant, by cocanodity, f or 
each y e a r s i n c e 1975, t h e volume and revenue o£ a l l t r u f f l e 
transported by r a i l to or frcm Lakefront Dock. 

Response; 

4. Applicants object to t h i s request to t.he extent i t 

seeks data for periods p r i o r or subsequent to 1995, which was the 

base year used for purposes of preparing the Application. 

Applicants also object to t h i s request cn grounds of overbreadth 

and undue burden to the extent i t seeks t r a f f i c data f c r a period 

of more than 20 years. Applicants further object to t h i s 

interrogatory to the extent i t seeks information regarding any 

novements with respect to which AK was the shipper, conaignor or 

consignee, on the grounds that such information i s w i t h i n AK's 

own possession, custody or corurol and i t thus would be 

duplicative and unduly burdensonre to require ApplicAnte t o 

provide i t as wall. Without waiving any objection, and subject 

to the general objections stated above. Applicants respond as 

f o l l o w s : 

Data regarding t r a f l i c moved t o or from LD&RT i s 

available i n CSX and Conrail 1995 t r a f f i c data already i n the 

depository. See CSX 23 HC C00027 (Rosen workpapers, f i l e 

BAS2CCI0.B.ẑ SEDATA} . 

Interrogatory Ko. 5; 

5. State oeparately for edch Applicant the reason, i f 
any, why the 50 percent voting stock i n t e r e s t owned by Conrail i n 
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the T.altefreint Dock and T e r m i n a l R a i l r o a d Company *fao not to be 
allocated tc KS instead of CSX under the terajs of the propoaed 
tranaaction involved in thia proceeding. 

Pegponwe; 

5. Without waiving any objecticn, and subject to the 

general objections Stated above. Applicants responds as follows: 

CSX: The all o c a t i o n of Conrail's i n t e r e s t i n LD&R7 to 

CSX instead of NS was the r e s u l t of negotiations 

between CSX and NS i n the context ot the 

transaction as a whole. 

NS: See CSX response. 

Conrail; Not applicable. 

I n t e r r o g a t o r y Ko. 6t 

6. State separately for each Applicant the reancns, i f 
any, they believe; the following statement i n the Related 
A p p l i c a t i o n i s t r u e : 

"Applicants do not anticipate that the LD&RT 
control transactions w i l l have any e f f e c t on 
i n t e r - or intrair.odal competition, aor w i l l 
they cause any lessening of competition or 
create a.iy monopoly or r e s t r a i n t of trade." 

HesponsQ; 

6. Without waiving any objection, and subject to the 

general objections stated above. Applicants respond as follows: 

QSX- The Related Application states that Conrail 

has not provided any service involving LD&RT 

in recent years, and that 100\ of the 

t r a f f i c handled by LDiRT i s subject to 

contracts with CSXT. See Application, 
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Vol'ume 5 at 467, C&9. Moreover, other 

routings and f a c i l i t i e c that provide 

alternatives to movemento over LD&RT w i l l 

not be affected by CSX owning 100% rather 

than 50V of LD&RT'r. otock. Under these 

circumstances, CSX does not believe that i t a 

ownership of Conrail's 50% interest i n LD&RT 

together with the 50% interest i n LD&RT i t 

now holds w i l l lessen coT.petition. 

NS; Not Applicable. The Related Application 

(Sub-No. 26) referenced above was f i l e d by 

CSX and The Lakefront Dock and Railroad 

Term.inal Co:npany. 

Conraj.1: Not Applicable. The Related Application 

(Sub-No. 26) referenced above was f i l e d by 

CSX and The Lakefront Dock and Railroad 

Terminal Company. 

Tnterrocratory NO. 7: 

7, I d e n t i f y and describe f c r each Applicant the number of 
employees engaged i n conducting operations on the property of 
Lakefront Dock as of A p r i l 8, 1997. 

Response: 

7. Without waiving ?r.y objection, and subject to the 

general objections stated above. Applicants respond ae follows: 

CS2J: The number and job c l a s s i f i c a t i o n of CSXT 

employees engaged i n co.nducting operations 
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on LD&RT property as of A p r i l a, 1997 wac ae 

ro l lows: 

E lec t r i c ianc 4 
General Administrator 2* 
Jani tor 1 
Longshoremen 19 
Manager 1* 
Yard clerks 2 
Yard crew 4 

* spli t time with CSXT Toledo Docks. 

IiS: Not applicable, NS did not conduct 

operations on the property of Lakefront Dock 

as of April 8, 1997. 

Conra,!: None. 

Jiterroeratorv No. 61 

8. State whether any shipper, public o f f i c i a l or railroad 
other than an Applicant haa provided or was asked to provide a 
statement specifically supporting the transaction involved in tbo 
Related Application. Identify each auch shipper, public o f f i c i a l 
or railroad and tha person or persona that provided or waa asked 
to provide such a statement. Identify each person that made a 
request on behalf of Applioanta for ouch a otatemeot from a 
shipper, public o f f i c i a l or railroad. 

Beapcnae: 

8. Without waiving any objectior, and subject to the 

general objections stated above. Applicants respond as follows: 

CSJJ: No. 

t̂ 'ot Applicable. The .^elated Application ' 

(Sub-No. 26) referenced above was f i l e d by 

CSX and The Lakefront Dock and Railroad 

Terminal Cor.pany. 
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C o n r a i l ; No. 

Interrogatory No. 9; 

9. State separately for each Applicant the spe c i f i c 
reasons why counsel for each Applicant believes tbat tbe 
transaction involved i n the Related Application meets the 
requirements of law, as stated i n Volumes 1 and 5 of the 
Application. 

Response; 

9. Applicants object to t h i s request on the grounds that 

i t i s vague and ambiguous. Applicants also object to t h i s 

request on the ground that i t misstates the substance of the 

opinions referred to, which were provided pursuant to the Beard's 

regulations and were i n the form specified by Decieion No. 7 i n 

t h i s proceeding. In addition, Applicants object on the grounds 

that the opinions speak for themselves and must be read i n t h e i r 

e n t i r e t y . Applicants further object to t h i s regueet to the 

extent that i t may c a l l for t.he disclosure of information subject 

to the attorney-client p r i v i l e g e or, with reepect to matters noc 

s p e c i f i c a l l y disclosed i n the opinions referred t o , the attorney 

work-product rule. Without waiving any objecticn, and subject t o 

the general objections stated above. Applicants respond as 

f o l l o w s : 

CSX: The statements i n the opinions of counsel that 

were provided as part of the Application were 

based on the f a m i l i a r i t y , to the extent necessary 

to give the opinion, of said counsel with 

corporate governance requirements applicable to 
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t h e i r respective companiee, wich th« terms of the 

proposed transaction and with the contents of the 

Application, including the related applications 

referred to therein, ao well aa on review of 

relevant ti-ansaotion documents that have been 

provided ae part of the Applicaticn. 

N3: See CSX response. 

Conrail: Sec CSX response. 

Interrocraterv No. 101 

10. I d e n t i f y and describe a l l f a c i l i t i e s located i n the 
Toledo Terminal Area wnere CSX and NS presently interchange r a i l 
f r e i g h t t r a f f i c , and a l l f a c i l i t i e s located i n the Toledo 
Terminal Area where CSX and NS plan to interchange r a i l f r e i g h t 
t r a f f i c a f t e r consummation of tbe tranaaction involved i n t h i a 
proceeding. State whether uuch interchange f a c i l i t i e s are 
suitable f o r the interchange of trainload or multiple-car 
shipments of coal, coke or i r o n ore moving to or from Lakefront 
Dock. 

Responeo: 

10. Applicants object to the use of the term "suitable" i n 

t h i s request as vague and ambiguous i n that i t i s subject to 

varying interpretations: for purposes of t h i s response Applicants 

w i l l i n t e r p r e t "suitable" to refer to the existence of f a c i l i t i e s 

t.hat are physically capable of interchanging the shipments 

indicated without regard to the operational reasonableness of 

making such interchange.*;. Applicants i l s o object to t h i s request 

to the extent i t assumes that coal and coke shipments have moved 

"to cr from Lakefront Dock" wi t h i n the period covered by these 
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responses. Without waiving ai y objection, and subject to th.e 

general objections stated above. Applicants respond aa follows: 

n:rrpnt C.qy-N.q Tnl-prchani^ea for Rail Preight Traf fin, 

Roasford Yard (CSX) 
Walbridge Yard (CSX) 
Toledo Docks (CSX & LD&RT) 
Homestead Yard (NS) 
Sumner Street Yard (NS) 

Rosaford Yard, Walbridge Yard and the Toledo Docks are 

deficribed i n the CSX Operating Plan, Application Vol. 3A at 

189-90. Homestead Yard and Suminer Street Yard are described 

i n the NS Operating Plan, Application Vol. 3B at 176. 

Planned CSX-NS Intorchangeg for Rail Freight Tr af f i_c: 

CSX and NS anticipate that the e x i s t i n g r a i l f r e i g h t 

t r a f f i c interchanges i d e n t i f i e d above w i l l continue to be 

available a f t e r consummation, and that they w i l l also be 

able to interchange with one another at Stanley Yard, a 

Conrail yard that w i l l be operated by CSXT, or Yard E, just 

north of Stanley Yard, a Conrail yard that w i l l be operated 

by NS. S££ CSX Operating Plan, Application Vol. 3A at 189-

92; NS operating Plan, Applicaticn Vol. 3B at 244-46. 

A l l of the e x i s t i n g and planned CSX-NS r a i l f r e i g h t 

t r a f f i c interchange f a c i l i t i e s are suitable for the interchange 

of trainload or multiple-car shipments m.oving to or from LD&RT. 

Applicants note that LDiRT is an iron ore handling f a c i l i t y and 

that other f a c i l i t i e s i n the Toledo area handle coal and coke. 

Seg., e ^ , CSX Operating Flan, Application Vol. 3A at 190. 
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Interrogatory Ko. 11: 

11. Identify and describe the arrangements for control and 
operation of the r a i l interlocking and crossing f a c i l i t i e s owned 
and operated by NS and CSX known as "ironville Tower" located in 
the vicinity of tha property ot Lakefront Dock. State whether 
such interlocking and crossing f a c i l i t i e s ara suitable for the 
interchange between NS and CSX of trainload or multiple-car 
shipments of coal, coko or iron ore moving to or frora Lakefront 
Dock. State whether ouch interlocking and crossing f a c i l i t i e s 
have been used since 194 8 for the interchange between KS and CSX 
of trainload or multiple-car shipments of coal, coke or iron ore 
moving to or from Lakefront Dock. 

Regponeei 

11. Applicants incorporate by reference their objections 

to Interrogatory No. 10, Without waiving any objection, and 

subject to che general objections stated above. Applicants 

respond as follows: 

NS controls and operates Ironville Tower. The 

Ironville Tower f a c i l i t i e s are suitable for interchange of 

trainload or nultiple-car shipments moving to or from LD&RT. See 

Slso Response to Interrogatory No. 10. Since 1995, NS has not 

used the Ironville Tower f a c i l i t i e s for interchanges cf the types 

of shipments indic.ited moving to or from LD&RT. 

DOCUMENT REO'JESTS 

Document Request Ko. J.z 

1. Produce any and a l l docviments that relate to the 
subject matter of each interrogatory set forth above. 

Response: 
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1. A p p l i c a n t s objact t o t h i c roqucot on grounds of 

overbreadth and undue burden t o the ext e n t i t jeeka "any and a l l 

documentc" t h a t i n any way " r e l a t e t c the subject matter of each 

i n t e r r o g a t o r y . " Without waiving any o b j e c t i o n , and subject t o 

the general o b j e c t i o n s s t a t e d above, A p p l i c a n t s w i l l place i n the 

depository any documento s p e c i f i c a l l y i d e n t i f i e d i n the responses 

to the foregoi n g i n t e r r o g a t o r i e s . 

Document Request No. 2; 

2. Produce a l l documents r e l a t i n g t o the c o n s t r u c t i o n , 
oper a t i o n , management, and f i n a n c i n g o f Lakefront Dock, 
i n c l u d i n g , w i t h o u t l i m i t a t i o n , a l l docum«»ntp r e l a t i n g t o the 
c o n s t r u c t i o n i n 1948 or Lakefront Dock as a j o i n t p r o j e c t by CSX 
cind C o n r a i l , and a l l subsequent airondnento. 

Response; 

2. A p p l i c a n t s o b j e c t t o t h i . ^ request on grounds of 

overbreadth and undue burden co the e x t e n t i t eeeks " a l l 

documents r e l a t i n g t o " the matters described and t o the extent i t 

seeks documents p r i o r t o 1SS5, Without waiving any o b j e c t i o n , 

and subject t o the general o b j e c t i o n s s t a t e d above. App l i c a n t s 

w i l l place i n the depository copies of the agreements between CSX 

and C c n r a i l governing che ownership and cpe-acicn of LD&RT, and 

amendments t h e r e t o . 

Docujuent Reouegt No. ^: 

3. Produce a l l documents created einoe January 1, 1948 
t h a t r e l a t e t o any trackage r i g h t a , j o i n t f a c i l i t y , r e c i p r o c a l 
s w i t c h i n g , haulage or othar arrangement whereby any of the 
Ap p l i c a n t s could or d i d provide s e r v i c e or o b t a i n accees t o 
Lakefront Dock. This request i n c l u d e s , but i s not l i m i t e d t o . 
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tho trackage ri g h t s provided by CSX to Conrail as dascribed i n 
the Related Application. 

ReBponse: 

3. Applicants object to t h i s request on grounds of 

overbreadth and undue burden to the extent i t seeks " a l l 

docum.ents created since January 1, 194 8 that r e l a t e to" the 

matters described. Without waiving any objection, and subject t o 

the general objections stated above. Applicants w i l l place i n the 

depository the agreement under which Conrail curren t l y nas access 

to LD&RT as noted i n the Related Application. 

Document Requont Ko. 4 i 

4. Produce a l l documents that r e l a t e to any agreement, 
commitment, understanding or arrangement by any of the Appliceuits 
involving the a b i l i t y of any Applicant or any other r a i l c a r r i e r 
to provide service or to obtain access to Lakefront Dock p r i o r to 
A p r i l 8, 19 97. 

Response; 

4. Applicants object co t h i s req-jest on grounds of 

overbreadth and undue burden to the extent i t seeks " a l l 

documents that relate to" the matters described and to the extent 

i t seeks information regarding any r a i l c a r r i e r ot.her than CSX 

and Jo n r a i l . Applicants are w i l l i n g t o provide a response 

l i n i t e d to CSX and Co.-.rail and to the time frame contemplated by 

General Objection No. 8. without waiving any objection, and 

subject to the general ob]ections stated above, responsive 

documents, i f any, w i l l be placed i n the depository. 

Document Req-ueah Ko. g: 
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5. Produce a l l documents that relate to any agreement, 
commitment, understanding or arrangement by Conrail to cease or 
limit eervice or limit uoing i t s access to Lakefront Dock. 

Ri^Gpcnse; 

5. Without waiving any objection, and subject to Che 

general objections stated above, Applicants state that there are 

no such documents. 
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C E R T I F I C A T E OF SERVICE 

I, Chris P. Datz, certify that on September 4, 
1997 I caused to be served by facsimile service a true 
and correct copy of the foregoing csx/NS-68, Applicants' 
Response to First Set of interrogatories and Requests 
for Production of DocuaentB of XK Steel Corporation on 
a l l parties that have subnitted to the Applicants a 
Roquvst to be Placed on the Raatirictad Sarvice Liet in 
STB Finance No. 33388. 

ChriB P. Date 

September 4, 1937 
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H O P K I N S & S U T T E R 
(A r A I T N B I S H i r IM'LUDrNO r i O F I i K I O N A L C O i r O I A T I O N S ) 

a»t SIXTEENTH STREET, N.W . WASHINGTON, D.C 20006-410J (202) 83J-«B0« 

FACSIMILE '202) «J5.«116 

INTERNET kur://wwi> hoHut.ma 

CHICAOOOPPKE THIEB PIIST NATIONAL fLAZA tOtm^TOi 
DETtOrt OFFICE 2100 LIVKINOIS SUITE 220 TlUT, Ml 4KO I220 

C H A R I ^ A SPITUU<1K 

(202) S33-<196 

October 21. 1997 

Office of the Secretary 
Case Control Branch 
ATTN: STB Finance Docket No. 33388 
Surface Transportation Board 
1925 K Stieet. N.W. 
Washington. D.3. 20423-0001 

OCI 21 mi 

mnan ot 
Public »̂ ecv..fd 

Re: CSX Corporation and CSX Transportation Inc., Norfolk Southern 
Corporation and Noifolk Southern Railway Company - Control and 
Operating Leases/Agreements - Conrail Inc. and Consolidated Rail 
CQrporatm, Finance Dwket, NQ, 33388 

Dear Secretary Williams: 

Enclosed are an original and twenty-five (25) copies of the Comments in 
Opposition and Request for Conditions of the City of Cleveland. Ohio (CLEV-9) and 
accompanying Verified Statements for filing in the above-referenced proceeding. An 
additional copy is enclosed for file stamp and retum with our messenger. Please note 
that a copy of this filing is also enclosed on a 3.5-inch diskette in WordPerfect 5.1 
format. 

In addition to these documents, we are enclosing twenty-five copies of a 
videotape prepared by the City of Cleveland that further documents the issues raised 
in the City's Comments and Request for Conditions. We are serving copies today on 
Judge Leventhal and Applicants' counsel. Any otiier parties wisliing to receive a copy 
of the City of Cleveland's videotape are requested to contact undersigned counsel, aijd 
a copy will be provided immediately. ^ 

Sincerely, A,. 

(:xl 
Charles A. Spitul 

Enclosure 

cc: The Honorable Jacob Leventhal 
All Parties of Record 

ll 

022686-1 
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CLEV-9 

F>efore thc 
SURFACE THANSPCJRTAriON BOARD 

Wa.shington. D.C. 20423 

Finance Df)cket No. 33388 

CSX CorporaJion ;UK1 CSX Transportation Inc., 
Noilblk Southern (Corporation and 

Noilolk Southern Railway Company 
- Control and Operatiiif; Loa.scs/Agrt. omonts -
Comail hie. and Consolidated Rail Coiporation 

COMMENTS IN OPPOSITION AND R E Q U E S T FOR CONDITIONS 
OF T H F CITY OF C L E V E L A N D . OHIO 

("onuiiuni( ations with respect to this 
(lo(Himent shouki bi' addressed lo: 

Shaion Sobol Jordan 
Dii ector of Law 

Richard Horvath 
Assistant Diieetor ot Law-

City of Cleveland 
I)(^parnnent of Lavv - Room 106 
(iOl Lakeside Avenue 
(Meveland, (Miio 44 114 
(21(5) (j(i4-2808 

Anthony J, Oarofoli 
(Mimaeo, Climaco, Leikowilz (iarofoli. 
L.P.A. 
Ninth Floor, The Halle Building 
1228 Euclid Avenue 
Cleveland, Ohio 44 1 15 
(21(5) (521-8484 

Datetl: Octobei- 21, 1997 

Robert P. vom P>igen 
(Charles A. Spitulnik 
Alicia M. Seilaty 
Jamie Palter Rennert 
HOPKINS ^ SUTTER 
888 KJih Slreet, N.W, 
Washington, D,(\ 2000(5 
(202) 835-8000 

ENTEREC' 

OCI 2 > 15S7 

L 2 J MUUIC HtCCrd 

Counsel for the (^itv of Cleveland, Ohio 



I^efore (he 
SURFACE TRANSPORTATION BOARD 

Washington. D.C. 20423 

F'inance Dockei No, 33388 

CSX Cori>oiation and CSX Transportalion Inc.. 
Noilolk Southern Coii)oration and 

Noilolk .Soutbern Railway (Company 
- Control and Operating Lea.ses/.A.greeirients -
(Conrail lnc, and (Consolidated Rail (Conioralion 

COMMENTS IN OPPOSITION AND REQUEST FOR CONDITIONS 
OF THE CITY OF C L E V E L A N D , OHIO 

The City of (Cleveland, Ohio, by its undersigned counsel, hereby submits its 

(\)mnients in Opposition to the transaetions jiroiiosed in this ease, and retpiests that 

this Board reject the Applications unle.ss or until the Applicants present a {)laii, 

acceptable to Cleveland, that will H H U U f the inordinately huge impacis this UaiLsaction 

as proposed wouki otherwise cause for thi^ populace of the City and its surrounding 

communities. 

In suppoit ol these ("Comments and the Recjuest lor C()n(litu)ns, the (Cily of 

( k^velaml is attaching the Verified Statements of Mayor Michael R, While ((CLEV-10), 

Hunter Moirison, Diiector of the Cleveland (City Planning D(>parimenl and the (City 

Plaii'iing (^ommis.sion ((^LKV-ll), William Denihan, Director o f t h e Departmeni of 

Public Saiety (CLEV-12), Teni D. Hamilton, Diiector of Commiuiity Development 

(CLEV-13), Christoi)her P. Wanen, Diiector of Economic Development ((M.EV-14) and 



Pliilip (1. Pasterak, P.E,, Vice President of Parsons Brinckerhon (CLEV-15).' In 

addilu)n, the (City is al.so attaching statements in support ol its position by Jeri E, 

Chaikin, (Cuyahoga (County Adniinistiator, on b(>half of the Cuyahoga (County Board ol 

(Comini.s,sioners (CLE;V-1(5), and Di. Richard A, Boyd, Superintendent of the (Cleveland 

Pul)lic S(diools ((CLEV-17), whieb supports the (City's position with respect to tbe 

l)i-()i)()se(l tiansaction. As Dr. Boyd jjoiiits out, inoit> trains mean more safely hazards 

lor our school children. 

The City of Cleveland opposes the transaction described in the application of CSX 

Transportation Inc. ("CSXT") and Noifolk vSouthem Coiporation ("NS") to accpiire 

(On.solidated Rail (Corporation ("Comail"), filed on June 23, 1997 (the "Application"),^ 

As pioposed in the A[)plication and the ()|)eiating Plan, the iinpai ts ol the tiansaction 

will be severely (letrimeuta! to the iiit(>rests ,)f the City of (Cleveland. The increases in 

train fretiuencies will produce virtually no briiefit to the City and will burden ils 

ntiyliborlioods with increased danger at ihv many at-grade crossings, with incnvistnl 

noi.se and vibrations as trains j)ass tluough back yards and IK .ir schools, religious or 

iusiitutioiis aiul hospilal.s, and incieased burden on highway iiilrastmcture. The 

increased train volumes will si^verely compromise (City .safety services and (li aniaticallv 

iiureasc the risk ol exposure to hazardous materials asa r(\sult of accidents. Worse yet. 

the most serious impacts, and a disproportionate amount of the adversity, will tall on 

'In this docuinent, t"ic-se Verilied Statements will be refemHl to as "V8 [witness last 
namel at Uiagcl". 

•̂ In these Comments. CSXl" and N.S are sometimes jointlv referrecl to as 
"Api)lic-ants." Citations to t lu i r joint applic ation will be in the lorir "App. vol. ;>t 

," Citations to .Aijplicants' witnesses' verilied stalemenis will be in the fonn "VS 
[witness last naiiiei, A|)i) vol at ," 
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the backs of the (City's minority and low income populations because the Applicanis 

l)lan to inciease enonnously tht^ freciiienc^y of trains mnning througb residential 

neighborhoods inhabited by members of these groups. The inc reased train tralfic will 

not hami onl\' the residents. Businesses will suffer from delays in receipt of materials 

and supplies asa result ofthe delays in iransit caused by traffic cxmgeslion at crossings. 

Emergency f n r and n^scue eciuipment will be i)revented from reaching both homes and 

businesses for the samĉ  reasons. \Vhile (CSXT and NS lout substantial public- bcMiefits 

tioiu this tiansaction, the City of Clt>veland will bear burdens fm- outweighing any 

minimal benefits that may llow in its direction. 

This transaction can not be approved unless and until CSXT and NS devise a 

l)lan to reduc-e the hann to this City's residents and bu.siiies.ses. CSXT and N.S have 

agreed upon a plan to divide the a.ssets of Conrail and lo rearrange their operations lo 

lake these new roules and servicee options into accounl. While the City recognizes the 

magnitude of tli(>ir investment aad their n>sultini'; intcMt'st in maximizing the return 

from that investmcMit, theii- plan for reallocation and operation is nol necessarily the 

only way to implement this realhK-alion, The (City asks this Board to requii^e NS and 

CSXT to reexamine their existing physical plant and the new properties to be acquired 

from (Comail's system to (lettmnine whal alternatives are available and practical. The 

tnuisaetion can not be approvi 1 until NS and (^SXT present alternatives ac-ceptablt^ to 

th.e City to n-cluce the impact on its citizens. Altematives could include but are by no 

means Iimiled lo: 

(1) Rerouting through traffic away from the Cily. Both carriers have 

substantial networks that will allow tralhi originating or lenninating in 

-3-



tbe mid-Atlantic region that pas.ses through Cleveland without stopping 

to be n^routed away from (Cleveland. 

(2) Kealloc atinti the right-of-way and tracks within the (Cleveland metropolitan 

area. Each railroad, of course, is interested in operating its own trains on 

its own lines. However, using the shai cl use operating anangement 

modc^ls proposed for northem New Jersey, Detroit and southern New-

Jersey/Philadeliihia, NS and (CSXT should careiuily ex;unine the exisling 

rovites of all three caniers that exisl in Cleveland lo detennine whether 

sJiaied operations of remaining irains are possible, and/or how the 

opcTations on individually owned and operaled lrac;ks co ild be fairly and 

eflicientlv conducted using a plan that does not have as broad and seric/is 

an impact on rt-sklential communities. 

(3) (Constnicl grade sepeaations for crossings cuiTently at grade on lines thai 

will se(> an increase in freighi traffic as a result of thc> iMoi)ose(l 

transaction. 

As Mayor White iK)inls out in his Verified Statemenl, il is incumbent .,, upon 

the Ic^adership ofthe two railroads to study their proposed operations, present propo.sals 

to th(> City and its suiTounding communities lor re-a rangeinent of opeiations tluough 

the City, and clet(>nnim> which if any will have less serious elfects and will be 

operationally and commc'icially feasible for the railroads," VS White at 5 - 6, 

BACKGROUND 

In this lran,saction, (^SXT and NS present a plan to acquire Conrail, then allocate 

its a.s.sets betw-een them. CSXT and NS tout the benefits ofthe iransactirw. proc laiming 

thai "Muanliliat)le i)ubli(- heiu-lits alene will total nearly $1 billiou por year". 



Application, vol, 1 at 2. CSXT will see revenue growth of $200 million annually by the 

th rd year after i.nplementa-,ion, and NS will see revenue growth of $2(^9 million 

annually within the s,»me time frame. Id. at 5, 

These benefits will bypass the City of Cleveland almost entireiv. In fac t, the 

benents (CSXT and NS claim will be achitn'ed not lor thc> gooci of tne residents of 

Cleveland, but at Xhvir c xpenM>. Aoplicants will find new ways to route their tiains over 

the new ly conhmired route .system. They w ill increase the numbers of trains passing 

thiough Cleveland's resiilenlial neighborhoods, with increases iu freciuency ranging 

from 114% to over 1000%, V,S Hamilton al 5. They will expose the City's 

neighborhoods to enonnous increases in noise from these increasingly freciuent trains. 

Houses, throuuh whose back yards liiese irains will pass, will viljiate night and day. 

Children walking to school will cross the railroad Uacks that will see an increase in 

daily train frequencies of 181%, VS Hamilton al 7, Many at-grade crossings in 

(^lev(>l:mcl's neighborhoods w ill see more trains, providing serious potential for cielays 

in I'lnergcuicy response time. V.S. Denihan at (5. The neighborhoods on which (CSXT 

and NS have c hosen to impose iheii- increased noise, vibrpiion and risk are home lo 

populations whose poverty ratc^ is above the city wide average, and whose median 

household incomes are below the city wide average, V.S. Hamilton. In lour of the eight 

neighborhood clusters that w-ill '•xperience the enonnous increases, the proportion of 

non-whites in IIK" population is over 70%. Id. 

Whether this inordinate iinpact on lhe residential neighborhoods of Cleveland is 

bv design or by ignorance, it cannot be tolerated. CSXT and NS have designed their 

new route systems, pri^sumably to achieve ma.xinnim benefit Irom their proposed 

investment in Conrail. 'Sĉ t, the new sysiera will have exti<U)rcl;narv adverse imi)aeis 
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on neighborhoods across the Cily as a direct result of the decisions by (CSXT and NS 

to use three piinc:ipal routes: 

(1) The CSXT line proposed for a inajor increase in freighi tralfic: begins oa 

the east side of (Cleveland in the Forest Hills and Soulh (Collinwood 

neighborhoods, soulh of 1-90 near East 13Isl Street, and continues in a 

southerly and senuhwes'.erly direction through the Little Italy, tiniveisity 

(Circle. Faiilax, Kinsman and Soulh Broadway neighborhcH)ds, before 

crossing the Cuyahoga Rivn- and paralleling 1-480 to West 150th Stieet. 

The typical increased traflic for this line is from 7 trains per day to 44 

uains per day. an increase of nearly six times the exisling train fr'Hiuency. 

(2) One of \hc two new NS lines crossê s Cleveland in an east-west direction, 

enttnlng from tht̂  wt̂ st in the Edgewater and (Xulell neighborhoods, 

continuing tlmmgh the DeUoit Shoreway and Ohio City neighborhoods, 

crossing the Cuyahoga River through the Industrial V^alley, and 

continuing > ast thiough the Kin.sinan, University Circle/Fairiax and Little 

Italy neighborhoods, pa.ssiug tiiiough East (Cleveland, and then exiting 

(Cleveland thiough the Euclid - Green and Soulh (^ollinwood/Nottingham 

neighborhoods. This line is proposed to increase in traffic volume from 

14 to 38 tiains per day, an increase of nearly three times the exisling 

frequeiic\v, 

(3) The second NS line lhat wUl see a dramatic increase in miffic begins neai' 

downtown Cleveland (at the fcmier (^onrail Lakeshore Line), and 

continues in a southerly and .soulhe^aslerly diie^clion tluough the Goodrich 

(Payne-Steiliiiui. (\'ntial, laiilax. Kinsman and Soutli Broadway 



neighborhoods before exiting into Gariielcl Heighls. Traflic on this line is 

propo.sed to inc rease from 13 trains to 27 trains per day. more than 

doubling existing traffic. 

See VS Morrison and maps attached as Attachments 1 and 2 thereto. In these 

communities within the City of Cleve-land, (34,400 people live within 1,000 feet of the 

right-of-way that will exptMience^ increaases in train traflic by over 1000%. Id. and VS 

Hamilton In the eight neighborhoods most .severely aflected. non-white population 

pe-rceniages range from 20.9% in one of the areas uaversed by the first of the two NS 

lines, where iraffic will increase by 181%, to 99,2% in the Forest Hills and Soulh 

Collinwood neighborhoods where the traffic on the (CSX line will increase by 544%. VS 

Hamilton. In all of the'se affected neighborhoods, the median income is below the c itv-

wide median. Taken togethei-, 38% of the population of these neighborhoods live in 

povert>'. Id. 

lmi)actson the Citv's abilitv to respond to health and police emergencies will also 

be severely affected. As William Denihan, Dii ector of the Deparimenl of Public Safely 

slates. 

"From the perspective of the City's safely services, these 
increased train frecjuencies spell disaster almost .uiv way 
you look at them. A lo.ss of response time caused by 
increased rail traffic- could impair the ability of EMS 
itM-hnicians to effectively treat i)atit>nts sufl'ering from 
cardiac arn>st or other major trauma. The blocking of grade* 
ciossings by rail traflic can reduce lime for police response 
to Prioritv Onr calls (that is, calls made when shots are fired 
C)r a violent crime is in progress). In numerous areas of the 
City, increased rail traflic will alfecl the Fire Department s 
abilily to timely respond lo emergency calls," 

\'S Dc-nihan at 3. 
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No matter whal the perceived financial benefits to CS.XT and to NS from 

imijlemeMiting this iransac:lion, il can not proceed in its cunenl form because of its 

disproportionately high impact on low income and minority resideius and c;oininunilies 

and the untenable risks to the safety and weil-being of the residenls of these 

neighborhoods. The- benefils lo lhe» Applic ants will be achieved at the- expense of a 

|)opulati()n that has no .say in the selection of tlie routes the railioads will use and no 

abilit\- to move- away from the source of inordinaleiy increased intmsive- noise and 

clanfici . This Board's publu- interesl standard requires that it nol approve a Uan.saction 

that will hav(- this level of impac-t, at least until the Applicants have devised a plan to 

change the proposed crperalions in a way that will ic-cluce the iinpact on these 

coiiiiiuinities, 

T H E S T A T U T E 

This Boaid's review ofthe Application is governed by the standards ailiculated 

in 49 I L.S.C. tj 11 ^24, which ix-nnits api)roval only if "the transaction is consist<>nt with 

the public interest." 49 D.S.C, ^ 1 1324(c). After listing a number of factors relating to 

the- efleet o fa proposed transaction on railroads, theii- employees and the v jinpetilive 

environment in which they function, the- regulations that describe the scope of the 

public- interest inciuiry state specific-ally: "The .,, IBoard] must also consider the impact 

of any transaction on thc (pialitv of the human environment arul the (-onservation ol 

energy resourc-es." 49 C.F.R. 1180,1(b)(2). The Boarcl must find a way to undertake 

the biilanc-ing reciuired by the statute- in a way thai takes the human impact f"tCtors into 

acc-ount. Risk to 1 ive-s fiom increased .safety response times, impacts on homes from 

the increas(-cl vibrations of pa.s,sing Irains, inc-rea.ses in noise as trains pass .schools, 

hospitals or .senior c-itiz«-n centers -- all thest- must bc- taken into account as i)art of the 



balancing of the interests of the public. These are not matters to be relegated only to 

as.s(>ssments ol the environmental impacts o f a transaction. The existence of these 

issue's must be valued and placed in the ecjuation ofthe public- interest balancing test. 

The Presklent of the Uniied Slates has rex-ently added another importani factor 

that this Board must c-onsider in assessing the iini)a(-t ofa transaction on tlu- human 

environment when cl"t,ii.-<'niiig whc thera proi)ose(l transaction is consistent with the 

pul)li( interest, hi Executive- Order No. 12898, the Presuleiil stated the following: 

" f o the- ^ic-att-st extent piac-tic-able and pennitted by law, 
and consiste-nt with the piiiu ii)le's set forth in the report on 
the National Perfonnance Re-vie-w, e-ach Federal ageiu-y shall 
make-achieving eiivironiiK-ntal justi(-e part of its mission by 
i d e n t i l y i i i g and ;)clclressing, as a p p r o p r i a t e , 
(lisproporlionatrlv high and adverse huinan health or 
environmental e-fle-c ts of its programs, polic-ies and ac-tivities 
on minoiiiy i)opulations and low income populations in the 
Unile-cl State-s ,.,." 

Executive- Order No. 12898, I'edeial Ac tions to .^(ldress Enviionmental .kistice in 

Minority Populations and Low Income Populations, S l - l O l , 3 (C.F,R. 859 (1995), 30 

Wen^kly Comp. Pres. Doc, 27(5 (Feb. 1 1, 1994). 

Fuilillinu its maudaie to devise a means to comply with Executive Orcle-r No, 

12898, tlu- U.S. l)(-partment of Transportation has re-c-ently acloj->te(l ;>,n Order that 

desc-ribe-s the process lhat the Ollic-e ofthe Secretaiy and each Operaling Adniinistraiion 

w ill use to incorporatt- environme-utal justice princ-iple-s into e-xisting programs, policies 

and acliviti(-s. (52 Fed. Rcy. 18377 (April 15, 1!)97). DOT's ordt-r'now 

'This Ordt-r is not sp»-cifically binding on the Surlace Transportation Board, which 
has uot ve't devised its own remilations to addie-ss the Presicle-nt's directive. However, 
its ai)i)i()ach provides useful insight into the way in which rt-gulatory ai)provals of 
matte-rs in tlu- transportation industries, all ol ihein, including rail, sliould take 
e-nvironmental justic e- i.ssues into ac-(-ount. 
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"... provides that disproportionate impacts on low-inc-oine 
and minority populations are to be avoide-d, if i)iactical)le, 
lhat is, unle.ss avoiding such disproportionate impacts would 
result in significant adve-rse impac ts on othe-r important 
soc:ial, ec:onoinic-, or enviionmental resouic:es,' 

Id. at 18378. By these measures, including the Board's mles and the recent 

enviionmental justice orders, this tiansaction can not be approved as presenled, 

THE PROBLEM 

The Applic-anls' joint proposal will create four (4) types of problems for the Cily 

of Cleveland, These relate to: (I) e-nviiomnental justice; (2) safety services; (3) impact 

on sensitive ivceptors; and (4) the high c-ost lo the (City of all of these impacts. 

(1) Enviiomnenlal Justu-e. The joint proposa' of NS and CSXT will have a 

disproportionately high and adverse impac-t on minority and low-income families living 

in (Cleveland's neighborhoods. 

The fac ts about NS's and CSXT's plans speak loudly of the enviiomnenlal 

injustice- of the inoposed transactions. In the- following neighborhoods, train 

frecjuencies on three> lines - 2 NS and one CSXT^ - will increase from a minimum of 

114% to a maximum ol 1188%, As shown, these neighborhoods ar e characterized by 

poverty and by populations that are non-white by overwhelmingly large margins: 

NEIGHBORHOOD TRAINS/DAY 
% INCREASE 

POP. % NON-
WHITE 

% BELOW ^ 
P O V E R T Y 

Fon-st Hill, South 
(Collinwood ((CSX 
line-) 

(5,8 - > 4;5.8 
544% 

5,479 99,2% 33,9% 

' riicst- lines are de.s(-ribi d more fully above at p, 5-(5. 
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N E I G H B O R H O O D T R A I N S / D A Y 
% I N C R E A S E 

POP. % NON 
W H I T E 

% B E L O W 
P O V E R T Y 

Lit t le I taly. 
I In iv t rs i tv (Circle-, 
Fairiax (CSX and 
NS joint st-gmt-nt) 

6,8 " > 43.8 
544% 

9,459 (55,6% 44.0% 

Kinsman, South 
Broadway (CSX 
line-) 

3,8 " > 43,8 
1188% 

10,379 72,0% 39,3% 

Edge-water, Cudell, 
De-troit-Shoreway, 
Ohio (City (liist NS 
line) 

13.5 -> 37.8 
181% 

20,54 1 20.9% 36,5% 

Kinsman (first NS 
line) 

13.5 - > 37.8 
181% 

4,913 80,1 % 48,4% 

ICuclidt ireen. 
South Collinwood 
(first NS line) 

13.5 - > ,37.8 
181% 

5.481 5(5,7% 20.1 % 

(loodric-h, (Central, 
F.aifax (second N.S 
line) 

12.5 - > 2(5.8 
114% 

(5,683 72,8% 56,5% 

Kinsman, South 
Broadway (sec-ond 
NS line) " 

12.5 - > 2(5.8 
114% 

(5,53(5 5 8 . 1 % 37.3% 

T O T A L F O R A L L 
3 L I N E S 

3 3 -> 108 
277% 

6 4 , 4 4 0 53.8% 38.0% 

VS Monison at Att. 1 and 2, VS Hamilton at 3 - 11. 

(2) Safe-ty Iini)acts. Mr. Dt-nihan exjilains in .some detail the adverse impacts 

on the ability of EMS, Police- and Fire ollicials to respond to ennergencies when trains 

block crossings. In tlu- attachments to his Verifu-d Statennent, for example, he notes 

that EMS teams made 4,45(5 mns in 199(5 in tlu- Nottingham area and polic e- le-sponded 

to 12,701 ill that area in the- same period, Delouis to avoid bloc-kecl c-io.s.sings would 

add 3,7 mUrs to the response route, and 7.2 minutes to resjionse lime Fiie teams in 
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the same area would need lo add 3.9 miles, with additional resjionse times of 7,4 

minutes. The line- through this section of the (^.ity, whu-h has 4 crossings in the area 

of the idcniilied c-inergency response- teams, will .se-e an increase from 13.7 to 37.8 

trains per day. V.S Denihan. Attachments p . l . 

A similar analysis ic the- Ae-tna area shows EM.S mns, which totalk-d 5,840 in 

19?t(5, facing de-tours of 2.3 mile-s and adde-d time of 4,8 minute-s to avoid one of the two 

crossings in the immediate- area if bloc-ked by a train. Fire teams, which made 450 mns 

in 199(5, face possible detours of 1.(5 iniles, with additional response times of 4,2 

minutes. In the- Edgewater section, near the- borde-r with Lakt^wfKid, the-re are six rail 

crossings between West 1 lOtb Stieel and West 1 17tli Street. EMS tciuns made 1.593 

runs in this aie-a in 199(5 and Polic e- responded to 15,878 calls in the ,saine- pe-riod. The 

detour routes he-re to avoid any oiu- of the-.se .six cros.sings are 1.9 iniles, adding 4 

minutes to the teams' time- to respond, 

CS.X proje-cts that "tlu^ maxinaim amount of time tha' an at-grade cro.s.sing on 

the subjcH-t line- will be blocked is 25 se^-onds." Response of Ai)pli(-ants to the First 

Set o( Intt-iTogatorie-s and Document Reciiiests of lhc (City of Cleveland, (^SX/N.S - 115, 

at Response to Inteirogatorv No. 22(cl), at 25. Mr. Denihan's experienc-e is to the 

conirary. "Police- departme-nt rcM-ords show lhat trains sometimes block these crossings 

trom two (2) to five (5) minutes, and delays have exte-nded trom five (5) to te-n (10) 

minutes." . S D<-nihan at 3. In responding to any medical or otlu-r emergency, ê ach 

minute- is pie'ek)us. In tie-aimeiit o fa person suflering from caicliac- arrest, "jajiiy delay 

in accessing the patient seriously decreases the c-hancî  of survival." Id. at 4. No one 

want^ fire- t-ngine-s en route- to a lire in their home to have to wait another sê c-oncl, let 

alone seveial pie-cious minute-s while- awaiting a dc-lay at a crossing or finding a way to 
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detour around one. Yet, that is what the resicle-nts of Clt-veland will face in 

communities aiound the City that will se-e substantial inc:reases in freighi Uain 

volumes, 

(3) Sensitive Receiptors, 

The overall impacts on these communities, in tenns of grade crossings, 

incre-ased noise and vibrations at homes and other sensitive re-ceiitors are detail<-d in 

the 'Verified .Statements of Mes.srs, Dt-nihan and MoiTi,son, Mr. Morrison re-views in 

detail lhe hospitals, parks, schools, historic properties and landmarks, and scenic areas 

that are close to the tfuee (3) lines. As he explains, the impact on these sensitive 

receptors will threaten their viability as valuable resources to the community. VS 

Monison at 11. 

(4) The Cost lo the Cily of Cleveland is Too High. 

The destmctive impa'^ts of the joint proposal clearly outweigh any merger 

economic benefits to the (City. As Diiec-tor of Economic Development Cliris Wanen 

exiilains, while the proposed tran.saclu)n might bring some increased jobs lo the area, 

there is little lo recommend this transaction to the business communiiy of the area. 

Now, the area's shippe-rs have two c-oinpctiiive rail alternatives, Afler this tran.saclion 

is approved, they will slill have two, 

Tlu-re may be some- increases in economic opportunities for the- freight 

forwarding businesses in the area, but (CSXT and NS have not studied (or at least have 

not reportcHl on the resulls of such a study ol) the City's highway infrasancture, 

including the bridges and intersections that will used by the tmcks entering and exiling 
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the- expanded intennodal facililies^ lo delermine whether there is suflicient capacity 

to handle' the increased highwav traffic. If that capacity doe-s nol exist, then what good 

does the City's business coniniunitv gain from the-1 ransac tum',' Inste-ad of benefit, the 

businesse-s will see- only the inc-re-ased congestion and traflic delays that will be- the 

outgrowth of this new traffic. 

More-over, CSXT and NS have not consultt-d with tlu- (City's staff about plans for 

land use- and ec-onoinic development in the areas where- their c hanged or increa,sed 

ope rations will have the most iinpac t, VS Wanreii at 4, Although they claim that 'the 

tiansaction will have- a substantial po.sitive e-ffe-ct on the economy of the Cleveland 

are;i ", CSX/NS-115 at No. (5(1)), at 10, they can nol honestly claim, be-cause they have 

not in(|uiie'd, that tlu- beiu-fits to the City will bt- ne-t positive. 

In fact, the nt-t impact on the City of Cleveland will be overwhelmingly negative. 

The condition Clevt-land seeks is designed to address that. Applicants must be 

r(-(|uii-ed to n-vit-w tlu- trains now i)lannt-d to mn thiough the City of (Mt-veland to 

dett-rmine- whether any can be rt-ioutt-d to other portions of the new-ly configured 

systems without substiuitial imi)act lo transit time- and distance, while pennitting the 

trains to remain a competitive service .dternalive. Some, particularly tho.se that run 

throuuh with stoppiiifi to swap blocks or havt- any local c-omponent, should be 

susct-ptible to such it-routing. See VS Pastt-rak at 2-3, 

Applicants have state-d that (CSX plans to add a new gate east of 152ncl Stre-e-t to 
provide staging lor additional tractt)r trailer units inbound to the Collinwood tenninal. 
which is "75% bettt-i than wh.ii exists loday on llie we-st side of 152iid Strt-et and 
Darwin intt-rsec-tk)n", and to add a le-fl turn signal al the intersectuin for .southbound 
traflk'. SccCSX/NS-l 15 al Intenoiiatory No. 18, at 21. Ilowt-ve-r, CS.X statt-sonly that 
it improvements art- re'(|uire-cl in the future, it will address those- iit-eds if and when they 
arise. Id. This does not appear to be a detailed .study of inl ra stmt-lure improvements 
that might be retiuiii-d. 

Q52B.'>1 1 - 1 4 -



For those trains that do business in (̂ levc l̂and, picking up or dropping olf blocks, 

or originating or lenninating at the intennodal fac ilities in the metropolitan ai ea, (CSXT 

and NS should lie reciuiiecl lo consider alternatives, and lo review those alternatives 

wilh loc al communities that might be affec-ted by the increased train frequencies. 

Applicants already rcx-ognize- the need to make capital invc\stmenls in the rail 

intiastmcture to be able- to ac-commodate the incre-ased numbe-is of trains, but the 

IMojections they iiresent do not appear lo fully accounl for the imiirovements lhat will 

be-1 c-quiieHl, Id. al 3, Before spending any of this money, (CISXT and NS should review 

thc- possible routes through and around the City of Cleveland and detennine which 

might be a belter anangement n om the perspective of reducing the impact on affected 

communities. Apphcants are claiming hundreds of millions of dollars of increased profit 

each year from the implementation of the proposed transactions. This Board should 

not hesitate lo reciuiie ihc-m to .spend a portion of that to make changes to trac:k and 

right-of-way, int-luding c-onstm(-tu)n of additional tracks where there are- one-track 

sc-gments, and to sidings, yards, bridges and signal systems, in order to reduce- the 

hann thai the iransac^tion will otherwise cause>. 

One additional se-t of measures is required. No matter where the Applicants 

re-route- traffic- in and aiound this (City, the lines they use cross streets at grade, ^Vhere 

Ihost̂  lines will .see train frecjuencit-s incrc-ase-, there is no alternative but to reciuiie 

t-onstmc-tion of grade separations. (Community salely and traffic congestion problems 

l)ei-mit no other solulion. This Boaid should reciuiie ils implementation. 

CONCLUSION 

.Applicants plans for the- City of Cleveland Ic îve the Cily vvith no choice but lo 

oppo.st̂  this tran.sactk)n. The t-nonnous imiiact from the substantial inc revise in trahi 
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volumes c-re-atc\s a siluaUon for the (Mevelanders lhat can nol be endured. Increases of 

train frequency by as much as 1188% in some areas will creau- intolerable increases 

in noise, vibraUon, grade c-ro.ssing hazaids, and highway c-ongesiioii. The burdens of 

this transaction will fall on the backs and in the back yards ofthe people of Cleveland 

Worse- yet, tlu-y will receive nothing in return. There- has been no showing of any 

t-t-onomic benetit for the- (City, otlu-r than a marginal and probably short tenn incrc-ase 

in e-mpkiymc-nt opportunities. Instead, the poor and minority populations of the City 

will beai an inordinately laige burden from the joint CSXT - NS proposal. There is no 

justification. The proposal is contrary to. not consistent with, the public interest by any 

mcMsiire. It c-an not be approved unlil NS and (CISXT present alternatives acceptable- to 

the City to reduce the impact on ils citizens. NS and CSXT must present a plan to 

re-route- as many through trains as pos.sil)le- to other routes that bypass the urban and 

suburban ne-igliborlioods that will see the adverse effects of the current propo.sal. They 

must be recjuirc-d lo constmct grade st-parations for all al-grade cros.sings on the lines 

where Applicants jnopo.se to increase train freciuencies. For thuse tiains that must 

come tluough Cleveland, NS and CSX f must be reciuired lo re-view alternatives, prest-nt 

them to tb(- City and othe>r affe-c le-d coinmunities, and find routes to move- the traffic 

through this aie-a that will not burden the affected minority, low income and olher 

populations at the same- e-xlreme It-vel as will occ-ur with the existing proposal. The 

statute-, this Boaid's regulatu)ns and the Presklenfs Ext-cutive Order No. 12898 requiie 

nothing It-ss. 

WHEREI'X)RE. and in view of tlu- foregoing, the (Mty of Cleveland asks that this 

Bcjard disapprove- tlu- transactions propo.sed in the Application uniess and until NS and 

CSXT devise and present to the City of (Cleveland the sunounding communities an 
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acc-eptable plan to reroute traffic, to constmct at-grade crossings on lines where train 

freciuencies will increase and to otlici"wise reduce the inordinate adverse impacts this 

tiansac:tu)n will create. 

Respectfully submitt^e 

, ! t i . j . . 

Robert P, vom Eigen*" 
Ch.ules A. Spitulnik 
Ahcia M, Seifaty 
Jamie- Paltt-r Renne-rt 
HOPKINS iSf SU TTER 
888 16th Street. N.W. 
Washington, D,C, 20006 
(202) 835-8000 

Sharon Sobol ,Iorclan 
Diie-ctor of Law 

Richard Hoi-vath 
Assistant Dire-ctor of Law 

(City of (Cleveland 
De-partment of Law - Room 106 
(501 Lakesule Avenue-
Cle-ve-land, Ohio 41114 
(216) (5(54-2808 

Anthony J, Garofoli 
(Clrmaco, (Climaco, Lefkowilz di Garofoli. 
L.P.A. 
Ninth I-noor, The Halle Building 
1228 Euclid Avenue 
Clevc-land, Ohio 44115 
(21(5) (521-8484 

Dated: October 21, 1997 Co'ansel for the Cilv of Cleveland, Ohio 
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CLEV-10 
Before the 

SURFACE TRANSPORTATION BOARD 
Washmgton, D,C, 20423 

Finance Docket No, 33388 

CSX Corporation and CSX Transportation Inc., 
Norfolk Southern Corporation and 

Norfolk Southem Railway Company 
~ Control and Operating Leases/Agreements ~ 
Conrail Inc. and Consolidated Rail Corporation 

VERIFIED STATEMENT OF 
MAYOR MICHAEL R. WHITE 

I am Michael R. White, the Mayor of the City of Cleveland, Ohio. The proposed 

acquisition of Conrail by CSX Transportation, Inc. and Norfolk Southem Corporation 

will wreak havoc on the lives and businesses of the people I represent, I have no choice 

but to oppose it. 

I have proudly served the people of Cleveland as their Mayor since 1990. 1 was 

bom and raised in Glenville. After receiving my B.A. in Education and Masters in 

Public Administration from Ohio State University, and serving a brief tenure as an aide 

to Columbus Mayor Tom Moody, I came home and was elected to represent Glenville 

on the Cleveland City Council, where I served on the Finance Committee and as 

Chairman of the Community Development Committee. In 1984,1 was elected to serve 

in the Ohio State Senate, where I served until 1990 when I was elected Mayor of the 

City of Cleveland. 
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Since being elected Mayor, I have made improving the quality of life of the 

citizens of this City one of my top priorities. We have faced down criminals, reducing 

crime by 17% since 1990, and have established financial incentives and neighborhood 

development activities that have created more than 8,000 jobs and retained another 

10,000 positions. We have seen growth in new home constmction and a 300% increase 

in rehabilitation of formerly abandoned homes. We have met the challenges faced by 

this City, and have succeeded in making Cleveland a better place to live and work. 

Now. however, we in Cleveland are faced with another challenge to our ability 

to improve the lives of our people. The proposed acquisition of Conrail by CSX and 

Norfolk Southern is an attempt by these two railroad giants to ride roughshod over the 

rights and concems of the good people who live and work here. The City of Cleveland 

has lived proudly and well with heavy industry throughout our histoiy, and we 

welcome the recognition by these two railroads of the importance of Cleveland as a 

crossroads of con: in.rce for traffic moving between Chicago and the markets of the 

northeastem Un-'ec* States. 

But at what cost? These two rail giants propose to increase freight train traffic 

from two to six fold directly through densely populated urban neighborhoods. There 

are not only .schools, parks and playgrounds along the affected rail lines but also 

historic districts, scenic areas and hospitals. The proposal before the Surface 

Transportation Board does not take into account in any way the impact this merger will 

have on the lives and the property of our residents, or the aging infrastmcture of this 

city. As a result, 1 am left with no choice but to oppose this merger because of thc 

serious and destmctive impact the transaction will have on the quality of life for 
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thousands of Clevelanders, especially poor and minority residents, in well established 

neighborhoods, now and for generations to come. 

This transaction will see enormous increases in train traffic through several 

neighborhoods around the meti opolitan area. Based on my stafTs review of the joint 

plan of CSX and Norfolk Southem, we see the train frequencies increasing by as much 

as 1188% in some areas! Obviously, this is no minor matter. Imagine l'^ you will the 

iinpact on the life of a poor, elderiy resident who has lived in the same place for most 

of her adult life, near the railroad tracks that have seen at most a handful of trains each 

day. Now, she will face in her home and in her efforts to conduct the daily business of 

her life in her community all of the increased safety hazards, noise, vibrations and 

congestion, and decreased access, property values and overall quality of life that an 

increase in train frequencies of this magnitude wiU bring. The plight of this resident 

will be shared by thousands of others across the area. 

Members of my staff are submitting testimony today that reviews the areas 

impacted, the nature of the conununities that exist along these rail lines. £uid tlie 

problems these new voliunes of train traflic will bring. As you will see in their 

testimony, this transaction has tlie potential to have a disproportionate impact on low 

income and minority populations in several areas of the City. The President's 

Executive Order No. 12898 mandates careful review of a transaction that would have 

such an impact, and CSX and Norfolk Southem admit that they have conducted no 

such study on the impacts cf the transaction on thc residents of this City. Clearly, they 

have not considered these impacts. In their haste to maximize their corporate profits, 

they must take the time and expend the necessary resources to examine these impacts 

and determine if there is a way to achieve their objectives v/ithout creating this 
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problem. Have they done this study yet? No. Can this transaction be approved before 

they do? No. 

Surely, this transaction can not go forward without some recognition of the 

burden it will place on this City and some effort on the part of the two companies, CSX 

and Norfolk Southem, to resolve the problems they are "'•eating. We continue to be 

astonished at the arrogance of a corporate culture that permits its leaders to think that 

they can bring potentially disastrous increases in train frequencies to this City with no 

plan, and with no mention to us of any idea whatsoever, of possible ways to reduce the 

disproportionate and detrimental impacts we will experience. Neither CSX nor Norfolk 

Southem has expressed to us any concem for the residents ofour City, and neither has 

come to us with a plan as to how to reduce these impacts. 

We have begun to review theii" plans, with an eye towards determining what 

altematives might exist. Are there ways to reroute some of these new trains around 

Cleveland? CSX and Norfolk Southem should consider this, even tf it means 

mai ginally longer transit times if the traffic is not time sensitive and if it will mean less 

of an impact on the li ves of the people here. For those trains that need to pass through 

our City, are there other routes that could be used to spread the trains around, or to use 

existing lines in a different way that will allow reduction in the huge projected increases 

in frequency tlu^ough some of the residential neighborhoods? This Board must require 

these two companies to study the existing route stmctures in and around the City and 

to modify their proposal to mitigate these harms before this transaction can be 

approved. This study must be conducted in a way that takes into account the human 

factors tlrat must be of concem to this Board in making its public interest analysis. 

Yes, the use of some of these altemative routes might require CSX to spend some 
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money to upgrade the lines and facilities to accommodate these traffic increases. But 

why not? They are projecting total economic benefits of nearly $ 1 billion aimually if 

this proposal is implemented. This Board should not hesitate to require them to spend 

some of that to avoid the impact on the citizens of Cleveland, The railroads, not those 

of us who live in this City and are the passive victims of the raihoads' greed, should be 

required to devise a workable plan to mitigate the harm caused by this tran.saction on 

this City and should be required to bear the cost of that mitigation. The railroads must 

nol be permitted to destroy people's lives in the name of enhancing corporate assets. 

This transaction can not be approved if it is not consistent with the public 

interest. I can not emphasize strongly enough my view that the interests of the public 

in the City of Cleveland will be ill-servtd, in fact will be harmed beyond measure, if this 

transaction is approved as proposed. I oppose this transaction and say to this Board 

that i l can not be approved unless and until the railroads devise a realistic and 

comprehensive plan for reducing the devastating impact it will bring to the lives of the 

people of this City. 

CSX and NS have brazenly pushed forward their plan to bring substantial 

amounts of increased traffic, with all of its attendant increases in noise, vibrations, 

tralfic delays ana safety risks to communities throughout the Cleveland metropolitan 

area, without consulting first with the communities that will experience the detrimental 

eff ects of tliose increases. 1 call upon the leadership of the two railroads to study their 

proposed operations, present proposals to the City and its surrounding communities for 

re-arrangement of operations thiough the City, and determine wliich if any will have 

less serious efTects and will be operationally and commercially feasible for the railroads. 

This Board should require nothing less of them. 
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Vgrification 

State of Ohio 

City of Cleveland 
ss ; 

Mayor Michael R. White, being duly sworn, deposes and says 
that he i s q u a l i f i e d and authorized to f i l e t h i s V e r i f i e d 
Statement, and that he has read the foregoing statement, knows 
the contents thereof, and that the same a ^ true as stated to 
the best of his knowledge, information aii^l b e l i e f 

Subscribed and sworn to 
before me t h i s Ĉ .-// | 
day of October, 1997, 

XiiJxt4' 
Notary Public 

My commission expires: 

Ri-,rt»R;i F. HCRVATH. AttOfrfV 
n o AKV •'CJUt.iC • UTATtOe QHIO 



V E R I F I E D S T A T E M E N T OF 
HUNTER MORRISON 

D I R E C T O R OF COMMUNITY PLANNING 
(CLEV-11) 
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CLEV-11 
Before the 

SURFACE TRANSPORTATION BOARD 
Washington, D.C. 20423 

Prance Docket No. 33388 

CSX Corporation and CSX Transportation Inc., 
Norfolk Southem Corporation and 

Norfolk Southem Railway Company 
- Control and Operating Leases/Agreements --
Conrail Inc. and Con.solidated RaD Corporation 

VERIFIED STATEMENT OF 
HUNTER MORRISON 

I am Hunter Morrison, Director of the Cleveland City Planning Department and 

the City Planning Commission. I have served in this capacity since 1981, and am 

responsible for the city's planning, zoning, design review and capital improvements 

programming. My department managed Civic Vision 2000, a $3 million hiitiative 

which has resulted in a comprehensive updating of the City's Downtown Plan, City Plan 

and Zoning Code. My department has prepared urban design and development plans 

for downtown and neighborhood districts and has overseen the design of major projects 

totalling in excess of $2.5 billion since 1980. Under my direction this department was 

responsible for overseeing the development of master plans for: the North Coast Harbor 

District, site of the Rock and Roll Hall of Fame and Museum; the Gateway Sports 

Distiict, site of Jacobs Field and the Gund Arena; the Playhouse Squcue Theater 

Distiict; the Midtown Industrial Disti-ict; and six "Neighborhood Town Center" retail 
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districts. Before joining the Cleveland city staff in 1980,1 held planning posiUons hi 

Boston and worked on planning issues for the cities of New York and Nairobi, Kenya. 

1 have a Bachelors Degree hi City Plannhig and Political Science from Yale College, a 

Masters m City Planning from Harvard University and a Masters hi Business 

Administration from Cleveland State University. 

I am a member of the Governing Board of the Northeast Ohio Areawide 

Cooiduiatmg Agency (NOACA), the region's Metropolitan Planning Agency and have 

served as President of the organization and chairman of its Transportation Advisory 

Committee. In tfus capacity. I have been mvolved in all regional-level transportation 

planning and capital investment decisions since 1981. I have been appc d by 

Governor Richaid Celeste and subsequently by Governor George Voinovich to serve on 

the Ohio State Historic Preservation Advisoiy Board, which board is responsible for 

opining on tlie eligibility of properties and districts nomuiated for inclusion on the 

National Register of Historic Places. I serve as Mayor Michael White's altemate on the 

Cuyahoga County Planning Commission and, in that capacity, am involved in land use 

and solid waste plannhig in the County and its constituent communities. 

My work in tliis City has given me the opportunity to become very familiar with 

the rail network ui and around Cleveland, because it has been my job. working with 

civic and lousiness leaders here, to develop plans for the City to grow and meet the 

needs of its citizens into the next century. I have reviewed in detail the plans 

armounced by CSX Transportation. Inc. and Norfolk Southem for reallocation of the 

routes and assets of Conrail. I know well the routes they plan to use, and 1 have worked 

closely with my colleague Terri Hamilton, the Director of Community Development, 

who i'i also submitting a Veiified Statement today, to develop an understanding ofthe 
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impact of the proposed operating arrangements on this City's neighborhoods. For 

Cleveland, the news is not good. 

The lines CSX and Norfolk Southem will nse to nm more trains through the City 

will traverse residential neighborhoods, movhig anywhere from twice as many to over 

six times as many trains per day across these lines. The three Imes that the two 

carriers will use to haul trafRc through Cleveland are: 

(1) The CSXT line propo.sed for a major increase in fi eight traffic begins on 

the east side of Cleveland hi the Forest Hills and South Collinwood 

neighborhoods, south of 1-90 near East 131st Sti eet, and continues in a 

southerly and southwesterly direction through the Little Italy, University 

Circle, Fairfax, Kinsman and South Broadway neighborhoods, before 

crossing the Cuyahoga River and paralleling 1-480 to West 150th Street. 

The typical uicreased trafiic for this luie is from 7 trams per day to 44 

trains per day, an increase of six times the existing train frequency. 

(2) One of the two new NS lines crosses Cleveland in an east-west direction, 

entering from the west in the Edgewater and Cudell neighborhoods. 

conUnumg through the Detroit Shoreway and Ohio City neighborhoods, 

crossing the Cuyahoga River thrcagh the Industrial Valley, and 

continuing east through the Kinsman, University Circle/Faufax and Little 

Italy neighborhoods, passing through East Cleveland, and then exiting 

Cleveland through the Euclid - Green and South Collinwooa'Nottingham 

neighborhoods. This line is proposed to increase in traffic volume from 

14 to 38 trains per day, an increase of nearly three times the existing 

frequency. 
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(3) The second NS line that will see a clramatic hicrease In traffic begins near 

downtown Cleveland (at thc former Conrail Lakeshore Line), and 

continues in a southerly and southeasterly direction ihrough the Goodrich 

(Payne-Sterling), Central, Fairfax, Kui.sman and South Broadway 

neighborhoods before exiting into Garfield Heights. Traflic on this line is 

proposed to increase from 13 trains to 27 trains per day, more than 

doubling existing traffic. 

These routes and the neighborhoods they pass through are shown on the two maps 

attached to my statement as Attachments 1 and 2. Ms, Hamilton's statement provides 

a description of tliese neighborhoods and their populations, and I will not repeat that 

infonnation here, although it is summarized by notation on these two maps. My 

statement will review two issues with respect to these luies: (1) the detrimental effects 

they will bring; and (2) the question whether there are altematives available for CSX 

and NS to consider as they plan to increase the volume of traffic they mn through the 

City of Cleveland. 

The Detrimental Effects on The Adjacent Neighborhoods 

Most rail lines were created to serve industrial areas. As is the case with the 

three lines described above, they sometimes run through or adjacent to residential 

areas. This is particularly conimon in older urban areas like Cleveland, where much 

cjf the city developed before zoning laws required a separation between residential and 

industrial uses. 

When freight rail lines adjoin residential areas, negative impacts are almost 

inevitable. Noise, vibration, odor, dust and safety hazards are the common 

consequences for households living close to the rail lines. Naturally, the more active 
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the rail line, the greater the impacts. Similarly, night-time impacts are typically more 

detrimental than are the same impacts occurring during daylight hours. 

An is.sue of particular concem is the fact that the urban neighborhoods which 

adjoin freight rail Imes are often home to residents who are either lower income or are 

members of mhiority groups. These individuals tend to be more severely affected by 

the adverse impacts of nearby freight rail lines for a number of reasons, including the 

following: 

(1) Mobility. The most basic limitation affecting lower and mmority 

populations who are confronted with the impacts of increased freight rail 

traffic is the fact that these households often lack the financia* '•esources 

and the options to move away from the impacted area. 

(2) Protection. The impact of uicreased freight rail tiaffic can be particularly 

severe for lower uicome households because they often cannot afford to 

make the kind of home improvements - such as sound insulation, air 

conditioning and air filters ~ which can assist m miUgatmg the adverse 

Impacts caused by the proximity of rail lines. 

(3) Sensitive Populations. Senior citizens, disabled persons and children are 

often more higlily represented in lower-income households tlian they are 

in the general population. These individuals are also prone to experience 

the greatest impacts from the noise, vibration, dust and traffic safety 

hazards associated with freight rail lines. 

Another factor affecting the impact of freight rail lines on adjacent neighborhoods 

is the elevation of the tracks relative to the elevation of the land on which the houses 

are situated. Each of three relationships is associated with a different set of impacts. 
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(1) At-Grade Tracks. When rail tracks are located at the same elevation (or 

"grade") as the adjacent housmg, the impacis of noise, vibration, odor and 

dust are often at their most severe leve'. >. Most significant, however, is the 

fact that at-grade crossings between rail tracks and streets pose serious 

hazards to public safety. These hazards result nol only from the poteniial 

for vehicular and pedestrian accidents but also from obstmctlons in the 

routes for emergency vehicles. In addition, the at-grade crossings increase 

noise levels because of the necessity for the trains to sound homs as a 

waming at each of those cros.sings, in daylight as well as night-time 

hours. 

(2) Above-Grade Tracks. Rail tracks which are elevated above the grade of 

the adjoining neighborhoods and streets eliminate the traffic safety 

hazards caused by at-grade crossings and, also, reduce (but not eliminate) 

tlie impacts of vibration and dust. Noise, however, can be as great or 

greater in the case of elevated tracts, particularly when the tracks mn at 

the level of upper-floor bedroom windows. 

(3) Below-Grade Tracks. I ^ tracks which are depressed below the grade of 

adjoining .housing and streets are most effective in reducing all of the 

adverse impacts of freight lines on nearby neighborhoods. Of course, 

some distance separation is still desirable - a fact which is well known by 

resi'^ents who live directly above subway lines. 

In addition to their impacts on neighborhoods, generally, the proposed increases 

in freight rail traffic tlirough the City of Cleveland will have significant impacts on uses 

which are particularly susceptible to the noise, vibration, and safety hazards associated 
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with increased rail traffic. The following analysis examhies four such uses - schools, 

neighborhood parks, hospitals and historic districts. 

Schools and Neighborhood Parks. A total of nine (9) primar)' and secondary 

schools and five (5) neighborhood playgrounds or playfields in the City of Cleveland are 

located in proximity to railroad grade crosshigs on lines where significant increases in 

freight rail traffic have been proposed. In such instances, children may cross the tracks 

m reaching the school or park. Any significant increase in rai traffic will uicrease the 

likelihood of accidents at these grade crossings. 

Euclid-Green/South Collinwood (NS). The followhig schools and parks are 

located hi proximity to either the London Road. Wayside Road or Nottingham/DiUe 

Road grade crossings along the NS line through the Euclid-Green/South Collinwood 

section of northeast Cleveland. 

• Euclid Park Elementary School. 17914 Euclid Avenue, located 

approximately 1.500 feet south of the rail tracks, in proximity to the 

Wayside and London Road grade crossings. 

• Margaret Spellacy Middle School, 655 East 162nd Street, located 

approximately 2,500 feet north of the rail tracks, in proximity to the 

Wayside and London Road grade crossings. 

• Collinwood High School, 15210 St. Clair Avenue, located approximately 

2,000 feet north of the rail tracks, in proximity to the Wayside and 

London Road grade crossings but also directly accessible over the Ivanhoe 

Road grade-separated crossing. 
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• Holy Redeemer School. 15712 Kipling Avenue, located approximately 

1,000 feet north of the rail tracks, in proximity to the Wayside and 

London Road grade crossings. 

• Dugan Park, at Olympia Avenue and Avalon Road, located directly on the 

south side of the rail tracks, east of the Wayside and London Road grade 

crossings. 

• Mark Tromba Park, at Mandalay Avenue and Royal Road, located 

approximately 500 feet north of the rail tracks, m proximity to the 

Wayside and London Road grade crossings. 

• R.J. Taylor Park, located west of Nottingham Road, approximately 1,000 

feet north of the rail tracks, hi proximity to the Nottingham/Dille grade 

crossing. 

CudcU/Edgewatcr (NS). The followhig schools and parks are located in 

proximity to the six (6) grade crossings between West 110th and West 117th Streets 

along the NS lme which mns between Detroit and Clifton Avenues through the 

Cudell/Edgewater section of northwest Cleveland. 

• Louisa May Alcott Elementary School, 10300 Baltic Avenue, located 

approximately 250 feet north of the rail tracks, in proximity to all six (6) 

grade crossings. 

• St. Rose Elementary School, 1441 West 116th Street at Detroit Avenue, 

located approximately 500 feet south of the rail tracks, in proximity to all 

six (6) grade crossings. 
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• Baltic Playground, at Baltic Avenue and West 108th Street, located 

dfrecUy on the north side of the rail tracks, in proximity to all six (6) grade 

crossings. 

Kinsman/South Broadway (NS). The followhig schools and parks are located 

in proximity to the grade crossings at Bessemer Road and Aetna Road on the line which 

mns m a north-south direction hi the corridor between East 79th and East 93rd Streets 

in the Kinsman/South Broadway section of southeast Cleveland. 

• South High School, 7415 Broadway, located approximately 1,500 feet 

west of the rail tracks, in proximity to the Aetna Road grade crossing. 

• A.B. Hart Middle School, 3901 East 74th Street, located approximately 

2,000 feet west of the rail tracks, hi proximity to the Aetna Road grade 

crossuig. 

• Woodland Hills Elementary School, 9201 Crane Avenue (near Union 

Avenue), located approximately 1,500 feet east of the rail tracks, midway 

between the Aetna and Bessemer Road grade crossings, with access from 

west of the tracks available via a grade-separated crossing at Union 

Avenue. 

• Stella Walsh Recreation Center, 7345 Broadway, located approxhnately 

2,000 feet west of the rail tracks, in proximity to the Aetna Road grade 

crossing. 

Historic Districts. The NS and CSXT lines targeted for significant increases 

tn freight rail traffic mn through or close to seven (7) nationally or locally designated 

historic districts in the City of Cleveland. The affected districts include the following: 
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• Franklhi - West Clinton Historic District, designated locally, located hi the 

vicinity of West 74th Street, just north of the NS line through noithwest 

Cleveland. 

• Lorain Avenue and Market Square Historic Districts, designated locally 

and nationally, located generally between West 25th and West 58th 

Streets, just north of the NS line traversing northwest Cleveland. 

• Tremont Historic District, designated locally and nationally, located south 

of the NS line as it passes to the south of downtown Cleveland. 

• Little Italy Historic District, designated locally, located on either side of 

Mayfield Road, just east of the NS and CSXT Imes which traverse the 

University Circle area on Cleveland's central east side. 

• Miles Park Historic District, designated locally and nationally, located just 

east ofthe CSXT and NS lines in the vicinity of East 91st Street, between 

Harvard and Miles Avenues, near Cleveland's southern boundary with the 

City of Garfield Heights. 

• Prospect Avenue Historic District, designated locally (with individual 

buildings designated nationafly), located just west of the NS luie m the 

vicinity of East 55th Street on Cleveland's near east side. 

It should be noted that expenditures of federal funds and certain other federal 

actions which may affect National Register Historic Districts must be preceded by a 

Section 106 review. This also applies to areas which have been identified as "potential" 

historic districts. The Cleveland Landmarks Commfssion has formally identified a 

number of potential historic districts, including one large district which directly abuts 

the NS line in northwest Cleveland. Tliis is the potential Edgewater Historic District, 
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located north ofthe NS line hi the northwest comer of Cleveland, bordering the City of 

Lakewood. 

In many cases, these historic districts are the focal points which establish the 

character and identity of larger neighborhoods. Anytliing wliich lessens the desirability 

of a historic district, thereby lowering property values, works against the goal of 

preservhig the districts and their architectural assets. Consequently, the proposed 

uicreases in freight rail traflic - with the associated increases in noise, vibration and 

safety hazards - threaten the viability of these valued and protected urban districts. 

Hospitals. University Hospitals, a 947-bed hospital complex, is located adjacent 

to both the NS and CSXT hnes which mn through tlie Univershy Circle area on 

Cleveland's central east side. The hospital's recently-expanded Rainbow Babies and 

Cliildren facUity is located less than 1,000 feet froni the tracks. Because the tracks in 

this location are elevated, grade crosshigs are not an issue, but noise is a serious 

concem. 

Scenic Areas. The CSX and NS lines which mn hi a north-soutli direction 

through Cleveland's central east side both traverse the Mill Creek stream valley south 

of Hiirvard Avenue, hi the vicinity of Broadway Avenue, This section of the Mill Creek 

valley is noteworthy because of the presence of a 45-foot high waterfall - the highest 

waterfall in Cuyahoga County. A photo of this waterfall is included on page 4 of 

Attachment 1 to the Verified Statement of Terri D. Hamilton. The Cleveland 

Metropolitan Paik District agency is cunentiy pursuuig plans and seeking federal 

ISTEA funding to develop a scenic overlook stmcture and a trail system to enhance 

access to tliis rare natural resource in a higlily-urbanized area. The proposed increases 

hi freight rail traffic in this area - from 12 to 27 trains per day on the NS line and from 
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3 to 44 trahis per day on the CSX line -- seriously threaten the viability of the Mill Creek 

waterfall site as a regional recreation resource. 

Are There Altematives? 

In the course of my tenure with the City of Cleveland, my staff and I have met 

at various times with representatives of Conrail and Norfolk Soulhem -- the two major 

rail lines currently traversing the City -- and have discu.ssed with them ways to improve 

the utilization of existing rail corridors and property to the benefit of both the raihoad 

and the City. 

In the ecu-ly 1980's I participated hi negotiations with Conrail which led to an 

agreement affordhig the City the opportunity to acquire air rights over tlie Conrail 

lakefront line to connect development occurring on our downtown lakefront wilh 

development in the rest of the Central Busuiess District. In the mid-1980's I 

participated in negotiations with Conrail on the divestiture of the eastern half of their 

Whiskey Island property on Cleveland's lakefront, the analysis of the highest and best 

use for this property, and the preparation of Requests for Proposal for this unportant 

property. This pioperty subsequently was developed as a pleasure boat marina. 

In the early 1990's, I led discussions witli Conrail stafl on the future of the 

westem half of Whiskey Island -- the so called C&P Ore Docks -- and the historic Hulett 

Unloaders. These diseu.ssions eventually led to the acquisition of this property by the 

Cleveland Cuyahoga Port Authority with the intention of keeping his unique deep 

water, rail-served dockage in use for heavy hidustrial purposes. During these 

discussions. I and otiier members of Mayor White's administration negotiated for long-

deferred maintenance of Conrail bridges, a process which led to an organized painting 

and repair program. 
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Two years ago, I participated in detailed discussions with Norfolk Southem about 

the future of thefr mtermodal facility in downtown Cleveland, adjacent to the Gateway 

sports complex. While this site was determined to be unsuitable for the use proposed 

by Norfolk Southem - a new stadium for the Cleveland Browne - our subsequent 

meethigs hicluded discussions about the highest and best use of the property with the 

understanding that the raihoad and tlie City should continue to work together ..c LV.̂ \ire 

that the property was developed to maxunum benefit of both parties. 

Most recently, 1 participated in discussions with Conrail representatives on the 

reconfigiu-ation of the two lakefront Ihies in downtown Cleveland to create the 

opportunity for additional, more hi tensive lakefront development adjacent to the rail 

corridor. These discussions included my participation hi on-site exploration of the 

Comail Short Lhie and Belt Lme routes around the City from the Collhiwood Yards to 

the Rockport Yard. These discussions also mvolved evaluation of the reconfiguration 

of Corn-all's two lakefront Imes between West 3rd Sfreet and East 12th Street to 

consolidate rail operations and free up valuable lakefront property for more hitensive 

commercial and civic development. 

During my tenuie as Planning Director, I have also been mvolved in several 

detailed plannhig efforts carried out by the region's Metropolitan Plannmg Organization 

(NOACA) and by the Greater Cleveland Regional Transit Authority, the community's 

Uansit agency. These projects include the Dual Hub Corridor and Euclid Corridor 

projects " which would impact rapid transit lines adjacent to the existing Norfolk 

Soulliem tracks on the east side of Cleveland, the Waterfront Line which is adjacent 

to the Conrail lakefront Imes, and the NOACA/GCRTA commuter rail study - which 

involves development of commuter rail service on abandoned or little utilized rail 
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coiTidors throughout the five-county metropolitan area. Together, these projects, 

plannhig studies, and brain-storming sessions mvolving the existing rail system hi the 

region generally and within tlie City hi particular give me a detailed workhig knowledge 

of the existing rail systems and the opportunities that may exist for conscientious. 

Iilamied reconfiguration of this collection of rail corridors, real property, and capital 

assets which Conrail hiherited form tlie Pennsylvania. New York Central, and Erie 

Lackawanna systems and which CSXT and Norfolk Soulhem now proposed to 

subdivide and reallocate for the purposes of creating two efficient rail systems out of 

three sub-optimal ones. 

Based on my extensive working knowledge of the existing Cleveland-area 

systems, combined with the knowledge of City staff and consultants available to the 

City, 1 have concluded that the subdivision and reallocation proposed by CSXT and 

Norfolk Southem is not the only - and not necessarily the most efficient and least 

hitmsive - way to proceed. I believe that altematives to the existing proposal clearly 

exist and should be cons::ientiously explored by the raihoads prior to the granting of 

any approval for the prope sed merger by the Surfact Transportation Board. 

Cleveland's long liistory as a rail center - the "X" in the system between the East 

Coast and Chicagc/St. Louis - has left the City with a more extensive, complicated, and 

redundant rail system than most cities affected by the proposed Conrail breakup. 

Paiallel, redundant systems - originally part of the Peimsylvania, New York Central, 

Nickel Plate, and Erie Lackawanna systems -- traverse the City and impact its 

neighborhoods. Likewise, Ohio's long history as the principal corridor between the East 

Coast ports and the Midwest have resulted hi the development of altemative rail 

052659 1 14 -



corridors between New York and Philadelphia on the east and Chicago and St. Louis on 

the west. 

The existence of plausible, viable, and efficient altematives, both at the 

national/regional level and at the local level withhi the City itself should argue 

persuasively for a thorough evaluation - by tlie raihoads in conjunction with the City 

of Cleveland, the State of Ohio, and other affected communities - before the Board 

approves the current proposal, v/hich disproportionately unpacts low-hicome and 

mmority communities, as the preferred new routing stmcture through the Chy of 

Cleveland. 

While we firmly believe, based on our own investigation and analjsis, that 

efficient altematives promising fewer adverse hnpacts clearly exist, we are not hi a 

position as a municipality to make specific proposals for routing altematives to those 

currently proposed by CSXT and Norfolk Southem. The burden for identifyhig and 

testing specific routing altematives can and should fall on the railroads who together 

are proposhig a stmcture which .so clearly and so adversely impacts Cleveland and ils 

neighborhoods. They, not we are most familiar with the markets and customers they 

serve and with the operalional characteristics of thefr systems, and with the routing 

options available to them. 

They, not we, are hi a position to shnulate and test the altematives for efficiency; 

to identify the likely noise, vibration, traffic, safety and ah quality impacts; and to 

propose suitable mitigation measures. As the advocates - and the principal 

beneficiaries ~ of this dramatic change hi the operations of rail service through the City, 

they, not we. have the principal responsibility to deal honestly, dfrectly, and completely 

with the consequences for the City of the changes they propose and to level with the 
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Board, the Cit>, and the public at large regarding the actions they propose and the 

reasonable measures that can and will be put in place to mitigate the adverse unpacts 

on people and property. 

For our part. Mayor White, my colleagues and 1 are prepared to work with CSXT 

and Norfolk Southem, as we have for the past 15 years with Conrail, to find practical 

ways to design two efficient rail networks while alleviating the adverse impacts of these 

networks on our citizens. 

I would nole that the Applicants have made clear hi thefr application that they 

mtend to expend significant capital doUars to improve thefr Ifries and facilities to 

accommodate the new traffic that they proposed to bring through the city. Although 

I am in no position to be certahi, I have little doubt that the two companies realistically 

anacipate expendhig significant sums to upgrade and modernize the antiquated and 

inefficient systems they propose to acqufre from Conrail. And, 1 have no doubt that 

both companies anticipate that such expenditures will result hi significant financial 

return as a result of enhanced operating efficiency, improved economies of scale and 

routing flexibility, and expanded market share. 

I believe that the substantial sums both companies propose to expend should be 

spent to create the most efficient, least intmsive networks and not on cobbling together 

the remnants ofa 19th Centiuy rail infrastmcture into two sub-optimal systems which 

will, for the next 100 years, blight Cleveland neighborhoods and seriously compromise 

the continued recovery of our city and our suburban neighbors. In programming thefr 

capital investments, the Applicants should be requfred to consider rerouthig trains 

around the City, avoiding highly populated urban neighborhoods and making 

improvements to track as necessary to accommodate increased train frequency. 
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Applicants should be requfred to thoroughly evaluate reallocation of the tracks 

within the city, identify routing configurations which minimize adverse hnpacts on 

Cleveland neighborhoods, and define the specific capital improvements which will be 

requfred to make these routes function efficiently. Norfolk Scuthem has afready 

conducted such an investigation of altemative routes and thefr attendant costs to 

address the impacts of the proposed dramatic increase of train movements on the 

Norfolk Southem Ihies through the West Shore suburbs. Both companies should be 

requfred to perfonn such an analysis on the Cleveland routing structure as a whole, and 

not only on one high-profile alignment with a vocal suburban constituency rising up in 

opposition to it. 

Applicants should be requfred to constmct grade separations at each of the 

identified neighborhood grade crossings projected to experience an increase in train 

volume. Applicants should be requfred to work with us and with our counterparts in 

the villages, towns, cities, and counties that surround Cleveland to develop a plan 

which creates least harm while improving overall rail operating efficiency and providmg 

the raifroads with a reasonable retum on thefr investment. 

Applicants should be requfred to adcfress the safety issues involved in routing 

Uahis carrying hazardous materials through dense residential communities. As a 

member of the NOACA Goveming Board, I participated in the extensive multi-

community analysis and negotiations involved in developing the designated Hazardous 

Materials (Hazmat) tmck route through the 5-county NOACA planning region and am 

well aware of the safety issues involved in transporting such materials through 

urbanized areas. A well-defined Hazmat rail iouting plan, developed in close 
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consultation with our safety forces and those of other, sfrnilarly affected communities, 

is essential if we are to protect the lives and livelihoods of our citizens. 

Unless CSXT and Norfolk Southem are requfred by the Surface Transportation 

Board to develop an operation plan which equitably aflocates costs and benefits to the 

companies and to the communities they are impacting, thefr apphcation cannot be 

approved. The harm that thefr current -proposal wiU create to the City is too great, and 

the measurable benefits too small. Cleveland is a city which, for the past 18 years has 

staged a carefully planned and e?;ecuted recovery, transforming itself fom "the Mistake 

on the Lake" to the New American City." In both downtown and our neighborhoods, 

the price of achievement is palpable. 

These two companies, proposing an iU-considered and one-sided plan for the 

reallocation of the Conrciil assets, carmot be pennitted to destroy the progress our 

community has made. While we stand ready to work with them and with the Board to 

find reasonable altematives, we insist that this plan - which wih disproportionately 

impact poor and minority communities in our city, compromises our safety of our 

citizens and businesses, and daily dismpt our neighborhoods ~ be rejected and a more 

equitable, and no less efficient plan be brought forth by the Applicants. 
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NEIGHBORHOOD IMPAaS OF 
PROPOSED FREIGHT RAIL CHANGES 

fo Buffalo 
& East 

CSX Routes 
Joint NS/CSX Routes 1. Forest Hills 

South Collinwood 
frains 7 to 44 ( + 544%) 

no ijiadc c rossinijs 
'),479 fc'sidcnts.* 

34% below pcncrtv 
99% ncHVwhitc 

2. Little Italy 
University/Fairfax 

ATTACHMENT 1 
V.S. MORRISON 
CLEV-11 

3. Kinsman 
South Broadway 
Trains: i to 44 (*n«8%) 

no Qradc crossings 
10, J79 residents;-

39% below poverty 
72% non-white 

*Lsllmdte of residents v-. (le\eldnd 
wiihin 1,000 feet o- uacks. 

CITY 
PLANNING 
COMMISSION 



NEIGHBORHOOD IMPAaS OF 
PROPOSED FREIGHT RAIL CHANGES To Buffalo 

& East 

NS Routes 
Joint NS/CSX Routes 

4. Ed^ewater/Cudeil 
Detroit-Shoreway 

Ohio City 
Trains: 14 to 38 ( + 18P'„) 

6 Qrade crossiniis 
/C,541 resklc*nts: ' 
37% below pcnertv 

21% non v\hjte 

7. Goodrlch-Kirtland Park 
Cent ral/Fair fax 

Trains: 13 to 27 ( + 114%) 
1 ijrade crossini) 

6,f)83 residents; ' 
37% l)el()w p()\ert\ 

73% non-white 6. Euclid-Green 
South Collinwood 
Trains; 14 to 38 (*18l",.) 

4 Qrade crossiniJs 
5,481 residents;' 

20"'i) belov\ pinertv 
57% non-white 

ATTACHMENT 2 
V.S. MORRISON 
CLEV-11 

To Chicago 
via Vermilion 

•Estimate of residents in Cleveland 

within 1,000 feet of tracks * 

CITY 
PLANNING 
COMMISSION 



Verificat ion 

State of Ohio 

City of Cleveland 
ss; 

Hunter Morrison, being duly sworn, deposes and says that 
he i s q u a l i f i e d and authorized to t i l e t h i s V e r i f i e d Statement, 
and that he has read the foregoing statement, knows the 
contents thereof, and that the same are true as stated to the 
best of his knowledge, information and b e l i e f . 

Hun Morrison 

Subscribed and sworn to 
before me t h i s cS.o 
day of October, 1997. 

My commission expires: 

<VJ c, > , 

(NO.A»i H-JBL.I. - 1 *; 



V E R I F I E D S T A T E M E N T OF 
W I L L I A M M. DENIHAN 

DIRECTOR OF T H E DEPARTMENT O F P U B L I C S A F E T Y 
(CLEV-12) 
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CLEV-12 
Before the 

SURFACE TRANSPORTATION BOARD 
Washhigton. D.C. 20423 

Fmance Docket No. 33388 

CSX Corporation and CSX Transportation Inc., 
Norfolk Southern Corporalion and 

Norfolk Southem Railway Company 
-- Control and Operating Leas .?s/Agreements --
Conrail Inc. and Consolidated Rail Corporalion 

VERIFIED STATEMENT OF 
WILLIAM M. DENIHAN 

1 am William M. Denihan. Director of the Department of Public Safety in the 

admmistration of Mayor Michael White m Cleveland. Ohio. Mayor White, my staff and 

I have had the chance to review the potential impacts on safety of the proposed new 

train operating arrangements that wiU result from the acquisition of Conrail by CSX 

Transportation, Inc. and Norfolk Southem Corporation. We see this transaction as 

havmg a serious negative hnpact on the abUity of Cleveland's safety forces to 

adequately respond to emergencies in this community. More trains moving across 

tracks that have highway crossings on them means more delays for emergency 

response teams, as well as for all other trafhc. There is no way that 1 can think that 

this kind of hiipact is good for this City. It is not. The transaction will present 

significant problems for residents across the Cily and the metropolitan area. 1 support 
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the City's position that the transaction presents so many problems for the City that it 

can not he ^roved. 

I have held my current position since 1993. During my tenure hi this position, 

I have twice served {briefly) as Acting Chief of Police. Before this position. 1 served 

Cleveland as Dhector of the Department of Public Service. Before that. 1 was Dhector 

of the Ohio Department of Highway Safety, servhig on the Govemor's cabhiet for five 

years. I have served in several public sector positions over the past 24 years in 

positions in Ohio's depai-tmenis of Natural l^esources and Administrative Services, the 

Slate Employment Relations Boar ^ <nd the Bui eau of Workers Compensation. I have 

also held positions in Cuyahoga County, and have founded and operated a private 

sector K^mporary help services firm. Throughout my adult life. I have been active hi 

community service, both when I was hi the pri' Xe sector and when 1 have worked hi 

govemmer.t ' *"oundcd CucJdll Improvement. Inc.. a neighborhood improvement gioup. 

which 1. 0. us first five years from 1973 - 1978. and which is slill recognized today 

as one of Cleveland's premier neighborhood organizations. I have a long career in a 

variety of positions wliich focus on strong admirustration and problem solvhig skills. 

1 have to admit that the proposed acquisition of Conrail by CSXT and Norfolk 

Southem presents a range of problems that Mayor Wliite. my Department aud 1, and 

my colleagues in Mayor White's cabinet, can not so!ve by ourselves. I have reviewed 

the infonnation my colleagues have collected from the application, includmg the 

operalions planning and enviromnental impacts poriions. and have concluded that the 

creators of the problem. CSXT and Noifolk Southern, with their plans to increase 

enormously the frequency of trains tiaversing our City's neighborhoods, must take the 

first steps to resolve the problem they bring to us. Working together, we can lock for 
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solution. Without them, the transaction is flatly inconsistent with the interests of the 

public in this City. 

From the perspective of the City's safety services, these mcreased train 

frequencies spell disaster almost any way you look at them. A loss of response time 

caused by increased rail traffic could impair the ability of EMS technicians to effectively 

treat patienls suffering from cardiac arrest and other major trauma. The blocking of 

grade crossings by rail traffic can reduce time for police response *o Priority One calls 

(lhat is. calls made when shots are fired or a violent crime is in progress). In numerous 

areas ofthe City, increased rail traffic wm affect the Fhe Department's ability to thnely 

respond to emergency calls. 

The proposed increases in freight rail traffic by NS and CSXT will impact on the 

ability of Cleveland's safety forces to a'equately respond to emergencies hi our 

community. I am attaching to this Verified Statement summeuy sheets that illustrate 

the ijroblem created by the potential delays for EMS/Police and Fhe response times on 

three (3) line segments in the City. 

1. Emergencv Medical .Services ("EMS") 

Effective treatment of patients suffering from cardiac arrest and other 

major traun.a will be seriously impahed if EMS technicians are forced to wait at grade 

crossings for as little a period of time as a couple of minutes. In the Edgewater-Cudel! 

ai ea of Cleveland, six (6) grade crossings hitersect rights-of-way from West 110th Street 

to West 117tli Street. Police department records show that trains sometimes block 

these crossings from two (2) to five (5) minutes and delays have extended to five (5) to 

ten (10) minutes. In tlie Nottingham area (near »6 on the map attached to the Verified 

Slatement of Hunter Morrison as Attachment 2), there are 4 at-grade crossings between 
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Dille Road and Landon road. A blocked crossing would cause a detour of 3.7 miles, 

with an increased response time of 7 2 mhiutes. In the Aetna area (near ^8 on the 

same map), there are two (2) rail crossings at Bessemer and at Aetna. The detour route 

here is 2.3 miles, with an increased response time of 4.8 minutes. 

Several factors affect the successful treatment of persons suffering from 

cardiac arrest. The most important factor is timely administration of CPR. Treatment 

must begin within four (4) mhiutes. Any delay hi accessing the patient seriously 

decreases the chance of survival. 

In cases of cardiac arrest, survivability is directly proportional to EMS 

response tune. Based on a study of over three thousand cardiac arrests hi the City of 

Cleveland. survivabilUy decreases approxhnately 12.5% for each tlhrty secona delay 

in response time. 

The chance of survival of a person experiencing a cardiac arrest in any of 

the aieas affected by the increased rail traffic wiil decrease as follows: 

Thirty second delay: 12.5% 
- One minute delay: 25% 
~ One and one-half minute delay: 37.5% 
- Two minute delay: 50% 
- Two minute and thirty second delay: 62.5% 

- Tliree minute delay: 75% 

A response delay of greater than tliree minutes vutually guarantees 0% survivability. 

Successful use of electrical shock, or defibrillation, is likewise lost with the 

passage of timt^. The American Heart Association places the optimal time for this 

treatment at eight (8) minutes after the onset of the arrest. 

Major trauma outcome is also related to response time of emergency 

medical teclinicijms. In cases of major trauma, delay in respon.se or transport to the 
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hospital will adversely affect the outcome. A "Golden Hour" is commonly recognized 

as the time allowed for critically injured patients to receive surgical treatment and have 

a good chance of survival. The pre-hospital poriion of this hour is 30 minutes; from 

occurrence to delivery at a Ua^ima center. Therefore, each minute spent traveling 

reduces the time remaining in the "Golden Hour" and likewise reduces the patients 

chance of survival. Arrival on scene in less than 10 minutes from the injury gives the 

patient a good opportunity to receive definitive care within the first 60 minutes. 

Similar problems exist once the EMS unit lias accessed the patient and is 

beginning transport to a local hospital. Lakewood Community Hospital is a trauma 

center and the recipient of most of the trauma and medical patients living in the 

Edgewater-Cudell area of Cleveland. If the ambulance crew is not aware of a train 

blocking the tracks located to the south of the emergency call, they will be blocked in 

the northem portion of Cleveland or Lakewood unable to reach Lakewood Community 

Hospital and forced to determine an altemate route or destination to the hospital. For 

example, an altemate route around the rail crossings between West 110th Street to 

West 117th Street will delay response time for four (4) plus minutes. Such delays could 

prove lile threatening to the patient. 

2. Law Enforcement Seivices. Police 

Similar to the problems with EMS, tn LS blocking intersections 

significantly reduce response time on Priority One calls (when shots have been fired or 

a violent crime is hi progress). Police forces attempt to respond to a Priority One call 

williin four (4) to six (6) minutes. When trains block grade crossings, the response time 

to Priority One calls can be delayed by five (5) to ten (10) minutes. 
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Increases in rail traffic at grade crossings will also increase the number of 

motor vehicle and pedestrian accidents with the trains. 

S. Fhe Fighting Services 

The Fire Department's ability to respond to emergency calls in the area 

of Cleveland north of the Conrail tracks and west of West Boulevard to the City hmit 

will be greatly hhidered by an hicrease ofrail traffic. The City of Cleveland has no fire 

station north of the rail tracks in this area. If the West Boulevard underpass were to 

become unusable for any reason the nearest unaffected intersection is miles away. 

Even diverting emergency vehicles to the West Boulevard underpass can add at least 

five (5) minutes to the response time. This area of Cleveland has a large number of 

multi-family dwellings. The Fire Department responds to approximately 300 

emergency mns to this area each year. Many of these responses could be affected by 

increased rail traffic, resulting in injury property damage and possiblt loss of life. In 

the Aetna area I referred to earlier, a line that will see a 114% increase in train 

frequencies could block fire equipment at two (2) crossings. The detour route is 1.6 

miles, which will reduce response time by 4.2 minutes. In the Nottingham area, the 

line that will see an increase of 181 %, there are four (4) crossings that could impede fire 

equipment responses. The detour routes here are 3.9 miles, adding potentially 7.4 

minutes in response times. In the Edgewater area, near the Lakewood line, there are 

six (6) at-grade crossings. The detours of 2.2 miles will add response time of over four 

(4) minutes. Think of the disasters these delays would have caused on the 450 fire 
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emergency mns in Aetna hi 1996. or the 235 emergencies hi Nottingham in 1996. or 

the 282 mns in Edgewater. 

other areas of Cleveland will be similarly affected by mcreased rail traffic: 

(1) Lakefront Lme. Units of Battalion 1 and Car 729 (Heavy Duly Rescue). 

Car 705 (Ah Supply). Car 744 (HazMat Supply) and Car 734 (Apparatus 

Repah) wUl be delayed if train traffic uicreases at East 26th Street. East 

38th Street. East 40th Street. East 49th Street and Marquette Avenue. 

(2) Lakefront Line. Any response to South Marginal Road between East 9th 

Street and East 55th Street will be affected by increased traffic on the 

lakefront line. Operations which will be affected include Temcraft (3940 

S. Marghial Road). Joseph Stamps Fuel Depo and Service FacilUy (4150 

S. Marghial Road). Kfrtland Water Pumping StaUon (4901 S. Marginal 

Road) and Hi Tech Metal Group, an indusirial parkway located at 

Marquette Avenue and S. Marginal Road. 

(3) Lakefront Line. Any response on Lakeside Avenue from East 26th Street 

to West 6th Street would be affected. Cleveland City Hall and numerous 

public and private buildings on Lakeside Avenue are located hi this area. 

(4) Ridge Road Area. There exists a potentially st;rious problem ciused by 

uicreased rail traffic at Ridge Road south of Clifton. A mobile home park 

and a business (Ohio Northem TransU) is located hi this area. Cleveland's 

Ridge Road solid waste transfer facility is also near this i-ail crossing. This 

facility has experienced niunerous fires in the past. 

(5) London Road Crossing. Delays at the rail crossing at London Road just 

south of Mandalay will affect Star Catering, Superior Die Casing, 

052657 1 - 7 -



Designers Workshop and Westinghouse. Advanced Medical Systems is 

located at 1020 London Road and will shnilarly be hnpacted by the 

increased traffic at this crossing. This location is important because of a 

potential radiation hazard. Any altemate route would add five (5) minutes 

to the response time. 

(6) Wavside Road Crossing. Delays at the rail crossing located at Wayside 

will affect Property Opportunity, Erieview Cleaning. Hard Chrome Plating 

cmd Synthetic Products. 

(7) Aetna Road Crossing. The existence of several sets of train tracks at 

Aetna Road and the general poor condition of Aetna Road east of the 

tracks, the response time of Fhe Station 11 to an alarm from this area 

coidd be significantly delayed. In response to a box alarm for this area. 

Engine 26 responds from the nortfi along East 91st Sireet. If a train is 

blocking East 83rd Street and Aetna Road. Enghie 26 would be forced to 

enter this area from the opposite direction and a significant delay would 

occur. 

(8) Harvard Avenue Crossing. The increased rail traffic at the crossing on 

Harvard Avenue just east of Jennings Road would affect the businesses 

of Aloa. Atotec and Conservation Energy. If Engine 20 encountered a 

train at Harvard Avenue, it would have to backtrack through the Flats 

and. thus, experience significant delays. 

Finally, uicreases in rail traffic al.so will increase tlie risk of rail accidents, which 

can be catastrophic in densely populated areas of the inner city. 
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This is a serious matter. Five minutes more for an ambulance can literally be 

the difference between life and death for a person suffering a heart attack. Two minutes 

can make the difference when officers need to deftise an explosive situation involving 

a shootuig or other violent crimes. There are two ways to think about removing this 

potential problem. One way is to eliminate by grade separation all of the at-grade 

crossings on lines that will see increased train frequencies. The other is to reduce 

frequencies on those lines by sending the trains somewhere else. Until one of those two 

types of measures is ordered as part of the approval of the proposed transaction, il can 

not be approved. 
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Ckvekiid, Oliio 
Impact on IntTcased Rail Traffk 

Noftinpha.n 

RE: Pending Merge CSX/Norfolk Rail Lines 

k;MS/l*OLlCE 

Four Rail Crossings from Dille Road to London Road 

(l-rom IJynamic Sution - 1-90 at Nottingham to Cliffview at Euclid) 

Detour Route 3 7 Miles - Response Time: 7.2 minutes 

RMpftnag Timp IxwA 7.2 mimtifs 

EMS. 4.456 
POUCE: 13.701 

tlKE 

Station #31 - East 152nd at St. Clair (Straight Route) 
SiauoQ #40 - Easi I89ih *i Si Clair (Detour Route) 

T)etf>jr Route: ^ 9 Miles - Response Time: 7 4 minutes 

^Mpoiuc Time Lost 7.4 uuuulW 

235 runi in 1996 

Trains Per Day: 13.5 to 37,8 



Cleveland, Ohio 
Impact nn Increased Wail Traffic 

Kt: FeitUtut Mtxiit! CSX/Norfolk Rail Lines 

EMS 

Two Rail Crcssincs at Bessemer at Aetna 

(From Dynamic Station - Broadway at East 6Sth to Eaat 6lat at AetOd) 

Dciour Route: 2.3 Miles - Response Tunc 4 « minutes 

Refcponte Time L̂ ;̂ •t 4.8 minutes 

5,840 njns in 1996 

FIRE 

Stntion #26 - Hasi 74tJi at Kinsman (Straight Route) 
Sution #11 - East 77th Broadway (Detour Route) 

Detour Rouie: 1.6 Miles - Response Tune 4.2 mmuies 

R̂ iponac Time Lort 4.2 mlnutcg 

1996 Rum 

450 Runs m 1996 

Tiaim Pci Day 12.5 K) 26.8 

114^ infjca<f 



Cleveland, Ohio 
Imoact on Increased Rail Traffic 

Edgewater 

RE: Pending Merge CSX/Norfolk Rail Lines 

KMS/POLlCE 

Six Rai! rnv>.sin«s from We.st 1 lOih to West 117th 

(From Dynamic Station West 116th at Dciroii ic West llOih dt Clihon) 

Detour Route. 1 9 Milci - Response lime: 4 0 minutes 

fce<POQse Time Lort 4.Q min̂ tĝ  

1996 Rmi> 

LMS: 1.593 
PfH irF 15,878 

MR!:; 

Siaiion #23 <2> West 99th at Madison (Straight Route) 
Stution #33 <a West n7ih at Lmnct (Dctoui Roulc) 

Detour Route: 2.2 Miles - Response Time 4.4 minu'.ts 

Response Time A mtQ̂ ^̂  

I?21Rlifl> 

282 Riin«i in 199fi 

Trains Per Day: 13.i to 3/.{j 

181% Incre^is 



V e r i f i c a t i o n 

Stat:e of Ohio ) 
) ss: 

City of Cleveland ) 

William Denihan, being duly cv;oxn, deposes and says that 
he i s q u a l i f i e d and authorized to f i l e t h i s V e r i f i e d Statement, 
and that he has read the foregoing statement, knows the 
contents thereof, and that the same are true as stated t o the 
best of his knowledge, information and b e l i e f . 

x;, t: 
Wil liam Denihan 

Subscribed and swoin to 
before me t h i s . ^̂ 'C /* \ 
day of October, 1997. 

Nbt|ary Public 

My commission expires 



VERIFIED STATEMENT OF 
T E R R I D. HAMILTON 

DIRECTOR OF COMMUNITY DEVELOPMENT 
(CLEV-13) 
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CLEV-13 
Before the 

SURFACE TRANSPORTATION BOARD 
Washington. D.C. 20423 

Finance Docket No. 33388 

CSX Corporation and CSX Transponation Inc.. 
Norfolk Southem Corp iration and 

Norfolk Soulhem Railv.-ay Company 
- Control and Operating Leases/Agreements --
Conrail Inc. and Con.soliiated Rail Corporation 

VERIFIED STATEMENT OF 
TERRI D. HAMILTON 

1 am Terri D. Hamilton, the Director of Community Development in the cabinet 

of Mayor Michael White in the city of Cleveland. Ohio. Like Mayor White and my 

colleagues who are also presenting Verified Statements in opposition to the proposed 

acquisition of Conrail by CSX Transponation. Inc. and Norfolk Southem Corporalion. 

1 feai- the impacts of this transaction on the communities where Mayor White and 

community leaders a-e trying to improve the quality of life of the residents ofihis City, 

paiticularly those with predominantly poor and minority populations. 

I have worked in the City's Department of Community Development since 1990. 

and have been Director since September 1995. I am now responsible for four divisions 

in this office: Neighborhood Developmenl; Neighborhood Services. Building & Housing 

and Administrative Services. Since 1994. I have also served as Commissioner of 

Neighborhood Development. My oflice is responsible for coordinating new housing 

constmction in Cleveland, and the City's Housing Constmction Office and has 
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coordinated the development of more than 40 housing developments i icluaing over 

2400 homes in this City since 1990. Before joining Mayor White's administration in 

1990. 1 was a field ofilcer for the Enterprise Foundation, a national non-profit 

intermediary, which suppons the development of low-income hous.ng by neighborhood 

organizations such as the Cleveland Housing Network. 1 have worked as a commercial 

banking officer in the Commercial Real Estate Department of Ameritmst's Cleveland 

and Cincinnati offices. 1 have a B.A. in economics from the University of Chicago and 

a Masters in City Plarming from the Massachusetts Institute of Technology. 

In my ciurent position. I have leamed a great dead about "he character of the 

different sub-communities within the City, and the puri.»ose of my statement here is to 

explain the nature of those communities that will bear the heavy burdens of the 

increased train frequencies that CSXT and Norfolk Southem have plaimed to mn over 

the lines in our City. Working with Hunter Morrison and the staff of the City Planning 

Commission. I have developed the information about the communities through which 

tliese lines will pas . The maps attached to Mr. Monison's Verified Statement as 

Attachments 1 and 2. which I wiU refer to here as VS Morrison Att. 1 and ^ S Morrison 

Alt. 2. respectively, show where the affected communities are located. We in this City 

are particularly offended that the operations plarmed by Norfolk Soutiiem and CSXT 

will have a disproponionately large impact on minority and low-income populations. 

The analysis undenaken by the City Planning Commission focusses on land 

located within 1.000 feet on either side of the rail Ifiies on which a significant increase 

in traffic is proposed. The data on the residential population located within 1.000 feet 

of the rail lines was prepared for the Cleveland City Planning Commission by the 
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Northem Ohio Data & Information Service (NODIS) of the College of Urban Affairs at 

Cleveland State University. All data is taken from the 1990 U.S Census. 

The affected commimities are: 

Forest Hills/ Souih Collinw:jod ICSXl fVS Morrison Alt. 1). A 544% increase in 

freight rail tralfic. from approximately 7 trains to 44 trains per day, is proposed for the 

CSX line which mns through the Forest Hills and South Collinwood neighborhoods in 

the northeast section of Cleveland. The rail line mns just east of East 131St Street, from 

1-90 on tlie north to Cleveland's border with F.ast Cleveland on the south. The tracks 

cire generally elevated in relation to the adjoining neighborhoods; and. consequently, 

Lhere are no at-grade street crossings. 

Over 1 mile of CSX track frontage in South Collinwood and Forest HiUs adjoins 

residential eireas. The areas most directly impacted are just east of East 134tli Street, 

between Coit Road and St. Clair Avenue, and just west of East 1315t Street, between 

Shaw Avenue and the East Clevelemd border on the south. These areas are densely 

developed with single-family, two-family and multi-family residentieil buildings. The 

thiid photograph on page 1 of the photos attached to this Verified Statement as 

Attachment 1 shows the types of residences that are typical in this community. 

Attachment 2 to my Verified Statement is an aerial photograph of a portion of this area, 

showing the density of housing here, and the proximity of these houses to the tracks 

A total of 5.479 people live williin approximately 1.000 of this segment of CSX tracks. 

This population is 99% non-white and is characterized by a poveny rate of 34% and a 

1990 median household income of $17,608. compared to citywide averages of 28.7% 

and $17,822 and county-wide averages of 13.8% and $28,595. 
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Little Italv/Universltv Circle/Fairfax [CSX. NSI fVS Morrison Att. 1). The CSX line 

which mns through South Collinwood .md Forest Hills continues south through Little 

Italy. University Cii cle and the southeast edge cf the Fairfax neighborhood. The aerial 

photograph that is attached as Attachment 3 to my statement shows this area well. In 

addition, the top photograph on page 2 of Attachment 1 to my statement provides a 

closer look at the densely populated and mostly residential character of this section of 

the City. 

The same 544% increase in traflic. from approximately 7 trains to 44 trains, 

would occur here. The tracks are elevated through most of this area, with no at-grade 

crossings, and mn in a southwesterly direction between Euclid Avenue on the north 

and Quincy and Woodland Avenues on the south. Over 1 mile of CSX track frontage 

adjoins residential portions of the Little Italy and University Circle area. The areas most 

diiectly impacted are the streets in Little Italy on either side of Mayfield Road and a 

border area between University Circle and Fairfax, including an area east of East 105th 

Stre'i, north of Quincy. and an area between Quincy and Woodland -jast of East 86th 

Street. These areas are also densely developed with one-family, two-family and 

multi-fair ily residential buildings. The bottom photograph on page 3 of Attachment 1 

shows a typical multi-family dwelling unit - Abington Arms senior citizens building, 

which is located less than 500 feet from the NS and CSX lines where rail ti-affic will 

increase by a total of 302%. 

A total of 9,459 people live in an area approximately 1,000 feet from this 

segment of CSX tracks. (See Attachment 3.) This population is 66% non-white and is 

characterized by a poveny rate of 44% and a 1990 medicm household income of 
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$12,087, both of which reflect economic conditions well below citywide and 

county-wide averages. 

The Little Italy and University Circle/'Fairfax areas wQl also be impacted by a 

Norlolk Southem line which mns alongside the CSX tracks. Rail trafiic on tlie Norfolk 

SouUiem line is proposed to increase by 114%, from 13 trains to 27 trains per day. 

Together, the two lines would see an increase of 255%. from 20 trains to 71 trains per 

day - or a 3 1/2-fold increase. 

Kinsman/South Broadwav ICSXl (VS Morrison Att. 1). The CSX line which mns 

through the South Collinwood/ Forest Hills and University Circle areas conUnues in a 

southwesterly direction through the Kinsman and South Broadway neighborhoods -

generally mnning parallel to Woodhill and East 93rd Street, before turning to the west 

along Mill Creek, just north of the Wamer-Tumer neighborhood. Because most of this 

track is below grade, there are no at-grade cro.ssings in this segment. An increase of 

over 1.000% in freight rail trafiic. from approximately 3-4 trains to 44 trains per day 

is proposed for tliis segment. Increases in vibration effects from the enormous increase 

in train frequencies will cause serious problems around this area. For example, the new 

MiU Creek subdivision, now under constmction in this area will have a two fold 

problem. The increased vibrations will create problems in the construction process for 

the remaining 190 or so units that are yet to be built. Then, once the houses are 

compiled, the new train frequencies and the associated effects will decrease the 

attractiveness of these homes to prospective buyers. Mill Creek is not intended to be 

a low-income development. The problems the proposed transaction will cause with this 

one subdivision present in microcosm tiie difficulties the City faces from the 

introduction of the substantial increase in train operations throughout fhe area. 
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Approximately 1 1/2 miles of CSX track frontage adjoins residential portions of 

the Kinsman and South Broadway neighborhoods. The areas most directly impacted 

include streets just west of East 93rd Street and the northwest comer of the 

Wamer-Tumey neighborhood. These areas are also densely developed with one-family 

and two-family residences. Although the fact that much of this line mns through 

tunnels mitigates impacts on nearby residences, prior discussions with Conrail officials 

indicate any significant increase in rail traffic is likely to require dismptive constmction 

to upgrade the tunnels. The bottom photograph on page 4 of Attachment 1 shows one 

of these turmels under Harvard Avenue. 

A total of 10.379 people live m an area approximately 1.000 leet from this 

segment of CSX tracks. This popt'iation is 72% non-white and is characterized by a 

poverty rate of 39% and a 1990 median h msehold income of $ 13.388, reflecting greaier 

levels of economic distress than either the citywide averages (28.7% and $17,822) or 

county-wide averages (13.8% and $28,595). 

Edgewater. Cudell. Delroit-Shorewav. and Ohio Citv INS! (VS Morrison Att. 2). 

A 181% increase in fireight rail traffic, from approximately 13 trains to 38 trains per 

day, is proposed for tfie Noifolk Southem tracks which mn through the northwest 

Cleveland neighborhoods of Edgewater, Cudell, Detroit-Shoreway, and Ohio City. The 

tracks mn in an east-west direction, entering Cleveland at West 117th Street, mnning 

north of and parallel to Detroit Avenue, and then crossing to the south side of Detroit 

near West Boulevard. East of West Boulevard, the tracks mn parallel to and north of 

Madison Avenue before dipping south at West 65th Street and paralleling the nortli si«:Ie 

of 1-90 and Train Avenue through Ohio City. The aerial photo at Attachment 4 shows 

the density of residential development along these tracks. 
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It also shows a significant issue from a public safety perspective, that is, that 

there are a total of six grade street crossings in the area between Detroit Avenue and 

Clifton Boulevard, fron West 108th Street to West 117 th Street. The number and 

proximity of these non-grade-separated crossings raise serious concems with regard to 

traffic safety, emergency vehicle access, and noise (from hom soundings at the 

crossings). For example, as shown in the middle photograph on page 2 of Attachment 

2. many children attending the Louisa May Alcott School at West 104th Street and 

Baltic will have to cross these tracks on the way to and from school. Similarly, the St. 

Rose Elemenlary School is located just 500 feet south of the NS tracks (see top 

photograph on page 3 of Attachment 1). 

Approximately 4 miles of Norfolk Southem track frontage adjoins residential 

portions of the Edgewater. Cudell. Detroit-Shoreway and Ohio City neighborhoods. 

Densely developed residential areas all along this conidor are directly impacted, with 

a particularly heavy concentration of households in multi-family buildings living in the 

area along Detroit Avenue and along Clifton Boulevard, along the most westerly 

segment of tracks in tli^ City of Cleveland. A photograph showing the proximity of a 

typically densely populated residential comTnunlty to the NS line is included as the top 

photograph on page 1 of Attachment 1. 

A total of 20.541 people livt; within approximately 1.000 feet of this segment of 

Norfolk Soutfiern tracks. Although portions ofthe Edgewater neighborhood are middle-

and upper-Income, the affected areas tiiroughout this west side route are characterized 

by a poverty rate of over 36% and a 1990 median household income of $14,363. 

indicating standards of living well below citywide and county-wide conditions. 
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Kinsman (NS) (VS Morrison Att. 2). The Norfolk Southem line which crosses 

tluough the City's northwest neighborhoods continues east across the Cuyahoga River, 

through the Industrial Valley, behind the Maingate industrial area and then across the 

Kinsman neighborhood, paralleling the RTA Red Line tracks, generally south of 

Woodland Avenue and north of Grand Avenue. The same 181% increase in freight 

traffic is expected here. Because most of :his rail segment mns through a valley, there 

are no grade crossings here. 

Approximately one mile of Norfolk Souv̂ iem track frontage adjoins residential 

areas in the Kinsman neighborhood. Because much of this track is located below grade, 

such as the track just north of houses on Colfax Avenue, the negative impacts are less 

significant than they would otherwise be. 

A total of 4,913 people hve within approximately 1,000 feet of this segment of 

Norfolk Southem tracks. This population is 80% non-white and is characterized by a 

poverty rate of 48% and a 1990 median household income of $10,208 - making this 

area among the most impoverished in the City of Cleveland. 

Euclid-Green/ South Collinwood (NSI (VS Morrison Att. 21. After leaving the 

Kinsman neighborhood, the Norfolk Southem. line moves in a northeasterly direction 

through the Fairfax. University Circle and LitUe Italy areas (as discussed above). The 

line then traverses a portion of East Cleveland, north of Euclid Avenue, and then 

re-enters Cleveland, bisecting the Euclid-Green and South Collinwood neighborhoods. 

The same 181 % increase in freight traffic is expected here. There are 4 grade crossings 

in the segment of tracks between London Road and Nottingham Road at Cleveland's 

border with the City of Euclid. 
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Approximately 2 miles of Norfolk Southem track frontage adjoins residential 

portions of the Euclid-Green and South Collinwood neighborhoods. The areas most 

impacted are portions ofthe Nottingham neighborhood (in South Collinwood), south of 

St. Clair Avenue, and portions of the Euclid-Green neighborhood, north of Euclid 

Avenue. Dugan Park, a popular public facilily (see the nid die photo on page 1 of 

Attachment 1) is adjacent to this Norfolk Southem line. The Euclid Park Elementary 

School in this area (see the bottom photo on page 2 of Attachment 1) is cut off from 

some of its student population by the Norfolk Southem track J. 

A total of 5.481 people live within approximately 1.000 feet of this segment of 

Nortblk Southem tracks. This population is 57% non-white and is characterized by a 

poverty rate cf '',0% and a 1990 median household income of $20,375 - reflecting 

economic condiUons somewhat better than that of the city overall but lower than 

county-wide averages. 

Goodrich. Central, and Fairfax (NSI (VS Morrison Att. 2). A 114% increase in 

freight rail traflic. from approximately 13 trains to 27 trains per day. is proposed for the 

Norfolk Southem line which mns from downtown, southeast through the Goodrich, 

Central, and Fairfax neighborhoods in t i e east/central section of Cleveland. The tracks 

mn in bridge stmctures, crossing over-head above a number of major intersections, 

including East 36th and St. Clair. East 55th and Euclid, and East 79th and Woodland 

- with one grade crossing at East 26th & Lakeside. 

Much ofthe land abutting this segment of Norfolk Southem trackage is occupied 

by industrial uses. However, pockets of residential use border the tracks in a number 

of locations, including the area between Superior and Payne in the Goodrich 
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(Payne-Sterling) neighborhood and the area between Quincy and Woodland, near East 

79th Street. 

A total of 6.683 people live in an area approximately 1,000 feet from this 

segment of Norfolk Soutiiem tracks. This population is 73% non-white and is 

characterized ^ y a poverty rate of 57% and a 1990 median household income of 

$12,191. both of which reflect economic conditions well below citywide and 

county-wide averages. 

Kinsman/ South Broadwav INSl (VS Morrison Att. 21. The Norfolk Southem line 

which mns through Central and Fairfax continues south across Woodland Avenue 

through the Kinsman and South Broadway neighborhoods, paralleling and to the west 

of the CSX lines which run along the East 93rd Street industrial corridor. The same 

114% increase in freight rail traflic, from 13 trains to 27 trains, would occur along this 

segment of Norfolk Southen- tracks. Together with the adjoining CSX line, the total 

increase would be from 16 trains to 71 trains per day. The Norfolk Southem line 

crosses botli Aetna Road and Bessemer Road at grade. 

Although much of tlie land abutting tliii- segment of Norfolk Southem Lacks is 

industrial (in the coiridor between East 79th and East 93rd Streets), over one mile of 

residential area adjoins the track. One particularly troubling circumstance occurs on 

the southwest comer of East 79th and Woodland, where elevated tracks mn directly 

adjacent to second-story windows of a lower-income apartment complex. Other 

residential enclaves abutting the Norfolk Southem tracks Liclude an area north of 

Kinsman and East of East 79th, an area between Union and Aetna, and an area in the 

vicinity of Harvard and Miles, in the East 90's. In addition, this line passes immediately 
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to the north of a 45 foot high waterfall, a significant natural feature (see the top 

photograph on page 4 of Attachment 1). 

A total of 6.536 people live in an area approximately 1.000 feet from this 

segment of Norfolk Southem tracks. This population is 58% non-white and is 

characterized by a poverty rate of 37% and a 1990 median household income of 

$13,089. both of whicli reject economic conditions well below citywide and 

county-wide averages. 

In conclusion, a review ofthe demographic characteristics of the neighborhoods 

within the City tliat will see the most dramatic increases in train frequency explains 

why the City of Cleveland can not stand still and allow this on-mshing freight train to 

bowl us over without protesting. Minority and low incc- '̂̂  populations in these 

predominantly residential communities will feel devastating impacts from these freight 

train increases. From the perspective of my office, which is charged with responsibility 

for improving housing options for the residents of this City, this transaction can not go 

forward. 
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North 
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Verification 

State of Ohio ) 
) ss: 

Citv of Cleveland ) 

Terri D Hamilton, being duly sworn, deposes and says (hat she is qu tlif ied 
and authon/ed to fiie tins Verified Slalenient. and that she has read the foregoing 
staienient. knows Ihe contents iheieof, and tliat the same are true as stated to the best 
of her knowledge, information and belief. 

|irerri D. Hamilton 
V ' 

.Suhs rilx'ii and sv\om lo 
bet '"e me 'his 
day of October. 1W7. 

Notary Public 

My commission expires; 

MAKlORir lANn r i ' i r . U N , Notary ' ' u b I f 
StMo ct Oh io 

M y CommiMion Expirn> Jan. 2 9 . 2 0 0 0 



V E R I F I E D S T A T E M E N T OF 
CHRISTOPHER P. W A R R E N 

D I R E C T O R OF ECONOMIC D E V E L O P M E N T 
(CLEV-14) 
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CLEV-14 
Before the 

SURFACE TRANSPORTATION BOARD 
Washingion, D.C. 20423 

Finance Docket No. 33388 

CSX Corporalion and CSX Transponaiion Inc., 
Norfolk Southern Corporalion and 

Norfolk Southem Railway Company 
- Conlrol and Operating Leases/Agreemenls --
Conrail Inc. and Consolidated Rail Corporalion 

VERIFIED STATEMENT OF 
CHRISTOPHER P. WARREN 

I am Christopher P. Warren, the Director of Economic Development for the City 

of Cleveland, Ohio. I have worked in this position for two (2) years. My Department's 

major responsibilities include job creation activities as.sociated with neighborhood 

development, business retention and expansion, intemational trade and downtown 

developmenl. V e also administer the $40 million Neighborhood Development 

Investment Fund for major land development and economic development projects. The 

City's $177 million Empowerment Zone program is also housed in tlie Depanment. 

Before taking tliis Job. I served as the City's Community Development Director from 

1990 - 1995. Prior to joining the administration of Mayor Michael R. White. I had 

served as Executive Director of the Cleveland Housing Network since 1985, the 

association of eleven (11) neighborhood-based non-profit organizations engaged in the 

rehabilitation of scattered site housing which is rented and sold to low-income families. 

Duiing this period, I served as Chairman of the Citywide Plan Steering Committee, 
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which oversaw the City Planning Commission's comprehensive revision ofthe Citywide 

General Land Use Plan. A Cleveland resident for more than 25 years. I worked after 

graduating from Hiram College in 1973 with a Bachelor of Ans degree in political 

science, as a community organizer for Merrick House and the Greater Cleveland Welf^j e 

Rights Organization before being named Executive Direclor of the Tremont West 

Developmenl Corporation in 1980. 

When Mayor White and those of us on his staff first leamed of the possibility of 

a change in the ownership or operation of Conrail, we were not sure of what the change 

would bode for Cleveland. We conlinue to rely heavily on rail transponation here, even 

though the mix of industries and rail uses in this area has changed quite a bit over the 

past 30 years. 

Then, we began to leam of the railroads' plans to increase dramatically the 

volume of rail traffic moving through the City. This, we thought, has potential to be 

a net positive for the btisiness communiiy here. After aU. increased irafiic presumably 

affords rail users, primarily industries, greater access and therefore a less expensive 

means of sliipping raw materials and goods across the country and lo coastal pons for 

shipping. Furthermore, the introduction of enhanced intermodal facilities -- facilities 

capable of quickly transferring containers to and from trains and trucks - gives local 

industries and retailers a definite competitive advantage. Unfortunately, our hopes for 

benefits to the City have come nowhere close to realization. The two railroads plan to 

move substantially increased volumes of traffic through the City, with almost no 

economic benefit other than the few new jobs that might be created because ofthe new 

intennodal facilities they are planning for this area. 
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Both CSXT and NS are considering making Cleveland a major hub In their 

service networks. Their interest is caused by two important factors: (1) Cleveland 

offers the opportunity to integrate north-south service, a strong suit for both railroads, 

Willi the east-west assets of Conrail; and (2) the co-existence in tbe Cleveland region of 

a stable and growing industrial base and a huge consumer market. 

The strategic plans for both rail companies call for establishing intermodal 

facilities in the Cleveland area. Hislorically, NS and CSXT have concentrated such 

facilities in Columbus and Cincinnati forcing companies to rely heavily on tmeking as 

a primary means of shipmenl. CSXT now plans a large. 25-acre facility at Collinwood 

Yards and NS is seriously considering an intermodal facility in a southeast side suburb. 

Theoretically, there could be three major economic spin-offs, aside from the 

primary benefit of reducing shipping costs for Northeast Ohio firms, from an intermodal 

facility in Cleveland: 

(1) An increased demand for warehousing and distribution development 

adjacent to or near the intermodal. Significant undemiilized land in 

CoUinwood could conceivably be developed for tliese purposes although 

the negative effects of increased truck traffic on neighborhoods and road 

systems would be a challenge. 

(2) Considerable new tmck commerce from Ohio, westem New York, and 

westem Pennsylvania. Such commerce would stimulate retail, public 

tolls, taxes, and employment williin related sectors. 

(3) Further development of the emerging "freight-forwarders" industry. 

Fi eight-forwarders are third-party logistical experts (schedulers, software 

firms, etc.) who help industries plan the most efficient means of moving 
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products from the plant to tmcks, to trains, to cargo planes, and/or to 

steamships. Freight-forwarder companies tend to cluster around 

intermodal facilities. 

However, the economic gains derived from CSXT making Cleveland a service 

hub Ihrough the proposed intemiodal facility would not come without public costs, a 

reality that has yet to be addressed by CSXT officials. At Collinwood Yards, it is not 

clear what the impact would be on Easl 152nd Street and the 1-90 interchange, nor is 

it clear who would pay for the inevitable improvements. Furthermore, the projected 

increase in tmck trafiic from the region to Cleveland will put added burdens on an 

alieady overburdened road infrastmcture. Again, no one has systematically analyzed 

these infrastructure issues and no one in the rail industry has suggested solutions. 

Neither CSXT nor NS have completely addressed long-standing problems with 

the condition of their properties within the City. Despite recent efl'orts by Conrail, the 

upkeep and maintenance of their Collinwood neighborhood properties remains a sore 

poinl. NS property in downtown Cleveland, one block from Jacobs Field and stretching 

from East 9th and Carnegie to East 22nd and Broadway, is unsightly and poorly 

maintained The City of Cleveland has received few positive assurances that such 

conditions, conditions tliat undermfrie market values of adjacent area, will be dealt with 

affirmatively.' 

'CSX has recently slated in responses to discovery requests that near Collinwood 
Yard: fencing on S. Waterloo Road and 152nd Stieet is plannea, and that landscaping 
and signage will be included in the gate and entrance plan; CSXT has no plans for 
lantlscaping; security of the terminal is part of the operating plan; the new facility will 
be lighted and paved, with proper drainage based on sound engineering practices; the 
site of tlie facility will be cleared of debris: CSX will repair or replace fencing along 
152nd Street to secure the facility as necessaiy: and CSXT will implement a plan to 
prevent stacking containers more than two feet high. See Response of Applicants to the 
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The railroads are an important property owner in our City. As such, 

developmenl as well as upkeep of their properties should be coordinated wilh the City's 

efforts to rebuild neighborhoods and retain businesses. Redevelopment of the NS East 

22nd an J Broadway properties as a "public transportation center" drawing together 

within one site a hub for crosstown buses, the St. Vincent rapid transit station, and 

possibly a new home for Greyhound, is one such opportvmity. Sale of NS's 10-acre 

parcel within the Northem Ohio Food Terminal would open the way for much needed 

food termincil expansion. Disposition of Conrail-ow ned surijlus land to Nalional Paper 

Producis on East 55th Slreet would make attempts to markei an abandoned factory 

more feasible. These are few examples of possible positive partnerships between the 

City and the railroads. 

CONCLUSION 

When a person in a position like mine looks at rail mergers, he (or she) would 

look for economic benefits in several different forms. The shippers in the community 

mighl find some benefits from increased single line service opportunities. Cleveland is 

already served by main lines of both the Norfolk Southem and Conrail systems, so this 

will nol be a new feature for us. Sometimes, mergers will bring a new or an enhanced 

competitor to the market. Again, not so here. We will see only a replacement for an 

existing service. Some mergers will bring new facilities, new programs and new jobs 

to the community. Maybe this will occur here, but the long tenn outlook for this is not 

clccU". Intermodal facilities are not liigh volume employers, and the industries that 

Fiist Set of Intenogatories and Document Requests ofthe City of Cleveland. CSX/NS-
115 at Responses to No. 33 and 34. pp. 31 - 33. These re.sponses. which are quite 
positive and provide a good beginning lo addressing Uie City's problems at this site, still 
leave many questions unanswered. 
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support or relate to them also usually do not employ large crowds. The proposed 

transaction and reconfiguration of the rail systems in tliis area will cause a net loss of 

40 railroad jobs in Cleveland and at Collinwood over the fiisi three years.* Company 

officials have indicated the possibility of reducing or maybe even eliminating the 

current NS yard on East 55th Street, an outcome that will cost Cleveland even more 

jobs. In short, the City of Cleveland will see harm, not benefit from this proposed 

transaction, no matter how you look at this projected transaction. We see no way that 

the Application can be approved as this transaction is cunentiy configured. 

'1 base tliis calculation on the labor impact numbers presented by Applicants in 
their Submission of 1995 Labor Impact Exhibit. CSXyNS-26, filed on July 7, 1997. 
basea on the 1996 average head count. 
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V e r i f i c a t i o n 

State of Ohio 

City of Cleveland 
ss: 

Christopher P. Warren, being duly sworn, deposes and says 
that he i s q u a l i f i e d and authorized to f i l e t h i s V e r i f i e d 
Statement, and that he ii.i.-; read the foregoing statement, knows 
the contents thereof, and that the same are true as stated to 
the best of his knowledge, information and b e l i e f . 

Subscribed and sworii 
before me this ^-^f"^ 

to 

day of October, 19;:'7 

Notary Public 

Ch.ristopher P. Warren 

My commission exp ire s : 

AUCUTOWWtt 

MY COMMISS'ON EXPIRES MAY 10. 2000 



VERIFIED STATEMENT OF 
PHILIP G. PASTERAK, P.E. 

VICE PRESIDF.^T 
PARSONS BRINCr.JRHOFF 

(CLEV-15) 
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CLEV-15 
Before the 

SURFACE TRANSPORTATION BOARD 
Washington. D.C. 20423 

Finance Docket No. 33388 

CSX Corporation and CSX Transportation Inc.. 
Norfolk Southem Corporation and 

Norfolk Southem Railway Company 
- Control and Operating Leases/Agreements --
Conrail Inc. and Consolidated Rail Corporation 

VERIFIED STATEMENT OF 
PHILIP G. PASTERAK 

I am Philip G. Pasterak. Vice President of Parsons Brinckerhoff in its Cleveland. 

Ohio office. I have worked in rail planning, engineering, and operations for more than 

16 years. This includes seven years' experience as a CSX Transportation engineering 

management supervisor in Ohio £md Michigan. I have provided consulting services in 

Cleveland and the eastem United States (Ohio. Michigan. New York. Virginia, and 

others) for 10 years, including planning and design for rail operations and facilities, 

intermodal facilities, passenger services, and other aspects of the rail industry. I have 

also worked as a transportation planner for NOACA, the Cleveland area metropolitan 

planning organization, and have seven years' experience as Vice President in charge 

of operations on a growing non-profit excursion railroad, the Cuyahoga Valley Scenic 
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Raih-oad. I have a BS in CivU Engineering from Case Western Reserve University and 

an MBA from Baldwin Wallace College. 

I am submitting this statement in support of the Cily of Cleveland's request for 

conditions to the approval of the proposed acquisition of Conrail by CSX 

Transportalion, Inc. ("CSXT") and Norfolk Southem Corporation ("NS"). At the request 

of Mayor White. I reviewed the Operating Plan and the projected train schedules 

provided by the Applicants. CSXT and NS. I agree with the City's understanding ofthe 

projected train frequency increases on the new CSXT and NS routes through Cleveland, 

and I support the idea that the Applicanis should be required to re-route some of the 

trains they now propose to move across lines through the heart of the City. The 

Cleveland and northem Ohio region include altemative roules and trackage that are 

available for some of this traffic. 

Re-route Opportunities 

A preliminary evaluation of available operational data suggests that a portion of 

the rail traffic proposed to be routed tluough Cleveland could be re-routed on other lines 

through other areas. The result here, of course, would be to reduce the significant 

impacts on the City of Cleveland. This potential applies to both CSXT and NS traffic. 

In the case of CSXT. the Operating Plan proposes that certain trains with New 

Jersey and Philadelphia origins/destinations be operated through Cleveland and 

classified at Collinwood. From my prelimin uy review of available schedule data. I 

count 12 trains that CSXT proposes to move between Chicago/Detroit and Keamy. 

Little Ferry, Elizabeth or Philadelphia that operate through Cleveland. It is reasonable 

to suggest that these trains could operate via other CSXT routes. 
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In the case of NS. the Operating Plan also proposes that certain trains with New 

Jersey and eastem Pemisylvania origins/destinations be operaled ihrough Cleveland. 

This includes through trains as well as trains to be re-classified. Because of the 

significant impact of heavy Bellevue-Buffalo main line uaffic on Cleveland 

neighborhoods. NS could consider re-routing this traflic via other available routes. 

Both CSXT and NS have substantial rail capacity around Cleveland, in the 

sunounding counties, and around the state. In view of the problems the City of 

Cleveland has identified that will be created by this proposed increase in train 

frequencies, tliey should be required to find alternative ways to use that infrastmcture 

in a way that will reduce tlie harm to the communities in Cleveland. 

Understatement of Infirastmcture Needs 

The Operating Plan identifies the need for the construction of a key conneclion 

between the existing NS Bellevue-Buffalo lines and the Conrail Chicago Line in 

Vemiilion. Ohio. It is my understanding that the Applicants estimate constmction 

costs in the range of $3 million. However, based on my review of the proposed 

constmction and of the traffic patterns NS and CSXT have projected through the City. 

I believe that additional infrastmcture improvements wiU be required to support this. 

One reason I believe additional work will be required is the limited capacity of 

the Bellevue-Buffalo line through Cleveland. This line cunentiy has significant 

segments cf single track, including two (2) segments totalling more than 13 miles in 

Cleveland and its r.'estem suburbs. To accommodate the increased traffic over this line 

without unreasonable train delays, NS will likely need to provide additional 

improvements, if not immediately then possibly in the future. The effects of this 
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additional constmction on the City have not been identified by the proposed Operating 

Plan. Similarly. CSX may be understating constmction costs as well. CSX's proposed 

constmction on the Short Line route in Cleveland provides track capacity that, based 

on CSX's modeling analysis, has sufficient capacity to meet the needs of the Operating 

Plan. However, this assumes the operation of 10 trains on NS trackage rights, and 

limits the ability to increase traffic in the future. It also appears tliat although some 

capacity improvements can be made without reconstmction of several nanow turmels 

on the Short Line under existing City arterial roads, ultimately it is reasonable to 

assume that this reconstmction will be required in the future. It is likely that additional 

expenditures will be required. 

I believe that Applicants have understated the infrastmcture improvements 

required. Their plans should be carefully reviewed, and probable total costs presented. 

Then, as CSXT and NS consider the evaluation of proposed edtemative means to move 

traffic through and/or around the City, which Cleveland is asking the Board to require 

them to do. they will be in a position to compare realistic and comprehensive 

projections of constmction and rehabilitation costs for all altematives. 
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Vl-RIMCATION 

S TA rn OF o 
COUN I Y 01< L.. Y/^f \'^C'Gr\ 

) ss: 
) 

Philip (i. I'astcrak. being duly sworn, deposes and says that he 

has read roregt)ing statement, knows thc facts asserted therein arc true and that 

the same arc true as stated. 

Philip G. Plisterak 

.Subscribed and sworn to before me this 

(^^xJcXic , 1997. 

/• / da> of 

Notary Public of" /c.':> /c,^> ,(J 

My Commission expires: 

X ^ St.ta o! Oh,, 
Commission Ex.-.r.s S.pt-13, "20 
Recorded i..Cav..'-.ov. -



V E R I F I E D S T A T E M E N T OF 
J E R I E . CHAIKIN 

COUNTY ADMINISTRATOR 
CUYAHOGA COUNTY 

(CLEV-16) 
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CLEV-16 

Before The 
SDRI ACF. TRAN.SPOR l ATION BOARD 

Washington. D C. 

1-inance Docket No. 33388 

CSX Corporation and CSX Transportation Inc., 
Norfolk Southern Corporation and 

Norfolk Southern Railway Company 
- Control and Operating Leases/Agreements -

Conrail Inc. and Consolidated Rail Corporation 

Verified Statement of 

Jeri E. Chaikin 

Cuyahoga County .Administrator 



STATEMENT 

IMPACT OF THE CSX AND 
NORl OLK SOU IHERN CORPORATIONS 

PROPOSED AGREEMENTS 
REGARDING CONRAIL INC. ON THE 

COUNTY OF CUYAHOGA, OHIO 

October 20, 1997 

By 

Jeri E. Chaikin 
County Administrator 

Cuyahô .a County, Ohio 



Thc proposed acquisition of thc Conrail Inc assets and their division by CSX 
Transportation Inc. and Norfolk Southern Railway Company, as proposed, will have significant 
impacis Cuyahoga County and thc healtli and safety of its residents. 

(^uyahoga County. Ohio, as indicaled in Attachment A. is located on the southern shore 
of Lake Urie, where il has hisunicaliy been crisscrossed by rail lines connecting the liastern 
seaboard of the llnited States with the Midwest, loday. Cuyahoga County is astride railroad 
corridors which reach every part of thc nation, and large volumes of freight move through its 
borders. 

Cuyahoga County is also the home of approximately \ .5 millii)n persons, many of whom 
reside in close proxiniiiy to lhe Conrail, Norfolk .Southern, and CSX tracks. The proposed 
ac'iuisilion will dramatically increase the frequency and volume of train traffic, significantly 
impacting the sateiv, quality of life, economic development, and public facilities of Cuyahoga 
( ouiity, which comprises the City of Clevelaiul and fifty-eight (58) other local juri.sdictions. 

I hc Board ot Commissitmers of Cuyahoga County has received reports on the impacis 
of the propo.sed acquisition I hese include the Cily of Cleveland's Report on the Impact i f the 
CSX/Noijolk Soiuhern Proposal on the Cily of Cleveland, dated Ociober 14. 1997; testimony and 
information received from Cuyahoga County's Westshore communities (Bay Village. Westlake, 
Ritcky River, l airview Park, and Lakewood, Ohio); testimony by thc Ohio Rail Development 
Coinmission staff; and inlorn.aticMi prepared for the Board of the Cuyahoga County Planning 
Commission. 

Based on this information, the Board of County Commissioners has adopled a resolution. 
Attachment B. opposing action by the Surface I ransportalion Board. Norfolk Southern and CS.X 

I ransportat .)n v/hich would increase the risk lo the health and safety of Cuyahoga County 
residents. 

The Board of County Commissioners agrees w ith the City of Cleveland that this proposal 
would lia- e a disproportionate impact on the poor and minority residents of our community, 
lhis is true nol oiil\ lor thc City of Cleveland, as documented by its repori. bul also for the 
Cilies of I ast Cleveland and Iiuclid. Ohio In the ca.se of East Cleveland. 25,503 residents live 
vMiliiii .,()()() tcel of the railroad tracks that will experience increased rail traffic. 97.7% oi 
wliom a V non-white and 35.8'/̂  o i whose households earn less than $15.(XX) per year. The 
comparable figures tor liuclid are 17,427 resii'ents, 32.3'7 non-\shite, and 24.2'-? household 
earnings below. SI5,(){M) per year. 

l he Board of Commissioners of Cuyahog;. County supports the statement of impacts by 
the City of Cleveland and has ideniif ied additio.ial impacis in other County communities. 



Cuyahoga County, Otiio 
Page 2 

Furthermore, the Board of (\>mmissioners urges the Surface Transportation ooard to 
require the parties to this proposal to meaningfully consult with local officials and resiv_ents and 
revise 'he proposal in order to ensure that the health and safety of Cuyahoga County residents 
are not put at greater r;.«.k through implementation of the curtent plan, and not to approve this 
propo.sal until this condition is satisfied. 

Finally, the Board of Commissioners urges the Surface Tran.sportation Board to require 
the parties to this proposal to evaluate the routing ot rail iraffic through Cuyahoga County, a 
major metropolitan center, so that future rail routing accommodates the future rtdevelopment 
of (̂ uyahoga ( ounty while avoiding risks to its residents. 
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ATTACHMENT B 

R E S O L U T I O N 

Opposirxj any action by the Federal Surface Transportation 
Board, Norfolk & Soutiiem and CSX Corporation wtiich would 
increase the r i s k to tlie health and safety of Cuyahoga 
County residents. 

WIIFRFAS, Norfoik & Soutiiem arxl CSX Corporation are currently 
proposing acquisition and allocation of the assets of Consolidatexi Rail 
Corporation (Conrail), and plan to increase the n'jmber of freight trains 
running tlirough residexitial communities of Cuyahcxja County; and 

V\/Hf3lI:A.S, tho proposal w i l l be brought before the Surface 
TTansportation Board in June, 1098, for approval; and 

WHF3y:yLS, increases in daily freight t r a i n use along the proposed 
r a i l lines would cre-iste serious health and safety concems and risks for 
the residents of Cuy^ihoga county by si g n i f i c a n t l y interfering with the 
a b i l i t y of area hospitals, their ambulances and paramedic squads, t o 
dire c t l y and timely respond to medic^il emergencies from any and a l l causes 
- a matter of l i f e and deatfi whereby minutes i n response time can oftejn 
mean the difference; and 

WHEÎ ::Afi, increases in daily freight t r a i n use along tho prcposed 
line-^ w i l l interfere with the a b i l i t y of police m̂d f i r e safety forces of 
Cuyahoga County to d i r e c t l y and timely respond to f i r e s , crime and natural 
d i sasters; and 

Wltê FAS, the potential increases in the trarusportation of 
hazardous materials along the proposed lines raises grave concems for 
health and safety in thc event of a derailment or other mishap that would 
i n p o r i l the safety of residents of the Cuyahoga County communities within 
2 to 4 miles of the t r a i n tu-acks, an area that encompasses a sizable 
portion of the county; and 

WHERFAS, the lioard of County Commissioners, thr-ough i t s emergency 
management functions, has worked to driimatically ijiprove the County's 
capability t o address hcaltJi and satety risks arising from transporting 
hazardcjs materials and i s determined to avoid any potential increases in 
these ris)^s to Cuyahoga County. 

NOW, THEKEfOI^, BE IT RESOLVED by the Board of County 
Coinmissioners of Cuyahoga County, Ohio, that tho Board recognizes the 
salutary e f f o r t s of local, state and federal o f f i c i a l s to examine tlie 
pending acquisition of and allocation of assets of the Consolidated Rail 
Corporation (Conrail); and 

BE IT FWIHER R}-:soLVED that tiie t^oard, together with local 
o f f i c i a l s , i s concerned about the health and safety risks caused by 
increases in daily freight t r a f f i c posed by the pendirxj acquisition, 
particularly from tJie transportation of increased quantities of hazardous 
materials; and 



BE IT FURrmER RESOLVED that the proposed acquisition presents an 
opportunity to examine and evaluat<3 the routing of r a i l t r a f f i c through 
tlie County, a major metropolitan center, so that the future r a i i t r a f f i c 
serves the needs of the railroads while accommodating the future 
develcpTvyit of Cuyahoga County free of avoidable risk to i t s residents 
l i v i n g i n the proximity of r a i l ways. 

BE IT FURHIER RESOLVED that tlie federal Surface Transportation 
Board i s urged t o insure tli a t the health and safety of Cuyahoga County 
residents is not put at greater r i s k by i t s decision i n t h i s matter, an? 
that Norfolk & Southem and CSX Corporation not be allowed to increase 
risks to Cuyahoga County through implementation of i t s current plan. 

BE IT RIRHIER RESOLVED that the Clerk of the Board be, and she 
is , hereby instructed to tr-ansmit a copy of t h i s resolution to Paul 
ALsenas, Director, County Planning Commission; and one copy each to 
Madeline A. Cain, Mayor, City of Lakewood; Don Limerley, Mayor, City of 
Roclcy River; Thomas L. Jelepis, Mayor, City of Bay Village; Dennis Clough, 
Mayor, City of Westlake; and to Vincent M. Urbin, Mayor, City of Avon 
Lake. 

On Motion of Commissioner Campbell, seconded by Commissioner McCormack, 

the foregoing resolution was duly adcpted. 

Ayes: Campbell, McCormack, Hagan. 

Nays: None. 

Resolution Adopted. 

Marjorie J. Pettus 
Clerk of the Board 

Journal 256 
October 14, 1997 
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Verification 

State of Ohio 

City of Cleveland 
ss: 

Jeri E. Chaikin. being duly sworn, deposes and says that she is qualified and amhorized 

to file this Verified Statement, and lhat she has read the foregoing statement, knows the contents 

thereof, and that the same are true as stated to the best of her knowledge, information and belief. 

Subscribed and sworn to 
before mc this ^ C t t i ^ 
day of Ob/O/^ . 1997. 

Notarv Public 

Jeri E. Chaikin, Cuyahoga County Administrator 

x 

Mv commission expires: 
• CLAIKL M. K / L B A N 

Wotary Puhlic, otJte of Ohio, Cu, t. 
Wy Cfynmittion Lupiras July 30,2001 



L E T T E R F R O M 
DR. R I C H A R D A. BOYD 

SUPERINTENDANT O F T H E C L E V E L A N D 
P U B L I C SCHOOLS 

(CLEV-17) 
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CLEV-17 

Cleveland Public Schools 
Dr PichardA Oo/d 

Supbii/iiefioent 

October 20, 1997 

The Honorable Linda j . Morgan, Chair 
Surface Transportation Board 
1925 K. Street. N.w. 
Washington, D.c. ?0423-oooi 

Dear Honorabl«» Morgan: 

Afi Sup«rint»ndont of the Cleveland Public Schools., I am opposed 
to the proposal of Korfolk and eouthern to increase train 
t r a f f i c within tho Cleveland City Cchool DisLrict and 
Rurrounding areac unless this increa&e 1̂  accompanied by a 
concrete plan by the railroad to lultigate the adverse effect in 
our coanunitiea-eapecially to our school children and their 
families. The costs of thix plan must be paid by the railroad 
company--not by th« school districts, cities and people which 
are baing hurt by the railroad's disregard for their safety and 
quality of l i f e . 

The reavuns for our opposition are simple and straightforward. 
More trains mean more safety hazards for our school children. 
More trains means less safety for children on their way tc and 
from the many schools and playgrounds near railroad grade 
crossings, whenever children must cross train tracks to rpach 
their schools or playgrounds, any significant increasp in train 
t r a t t i c will increase the likelihood of serious ar.ridents 
involving children at these grade crossings. 

More trains also means more noise and air pollution, lecc acceaa 
to neighborhoods, and decreased propprty values «nd quality of 
l i f e for our school children, thpjr families and neighbors. 
Because so ir.any (8C%) of our =;rhool childran and their farailiee 
are poor, they are not in a position to move away from the 
increased hazard crested by increased train t r a f f i c ond the 
resulting decreased quality of l i f o . They cbould not be laade to 
suffer. 

If the railroad w^nts to increase train traffic, then the 
railroad must dpvis* and pay for a plan the preserves at least 
the current- IPVPI of safaty at railroad crossings and tlit 
currant rinality of l i f e of our school children and 'ilieir 
families. 

l.'"'C Easi lir.f St-ee' Cleveand. On c U114 
'5-:?'574-8sOC Fi>'2*S 574 6103 



Vhe KoDorablo Linda Morgan 

X urge the Surface Transportation Board to require a solution to 
this problem thnt respects tho righta of citirenB to the level 
of safety and quality of l i f e they now enjoy—and protects those 
rights frcm being hurt by oorporntc profits. 1 believe there is 
a way to bciiance the economic interests of our country with 
citizen rightD--but we cannot protect our children uniess the 
corporations making more monpy from incroased train traffic put 
their profits into mitigaLing the adverse etfects of thin 
business decision. 

Thank you v*ry much. 

RAb:dp 

xc: Secret;iry Rodney Slater 
Jolene Molitoris 
Honorable Louie Stokes 
Honorable Dennis Kucinich 



CERTIFICATE OF SERVICE 

I hereby certify that on October 21, 1997, a copy of the foregoing Comments in 

Opposition and Request for Conditions of the City of Cleveland. Ohio (CLEV-9) and 

accompanying Verified Statements, was served by hand delivery upon the following: 

The Honorable Jacob Leventhal 
Administrative Law Judge 
Federal Energy Regulatory Commission 
888 First Street. N.E. 
Suite I I F 
Washington, D.C. 20426 

John M. Nemnes 
Skadden, Arps, Slate, Meagher 

& Fiom L.L.P. 
1440 New York Avenue, N.W 
Wasliington. D.C. 20005-2111 

Samuel M. Sipe, Jr. 
David H. Cobum 
Steptoe & Johnson L.L.P. 
1330 Connecticut Avenue, N.W. 
Wasliington, D.C. 20033-1795 

Richard A. Allen 
John V. Edwards 
Zuckert, Scoutt & Rasenberger, L.L.P. 
888 Seventeenth Street, N.W. 
Suite 600 
Washington, D.C. 20006-3939 

Dennis G. Lyons 
Drew A. Harker 
Amold & Porter 
555 12th Street, N.W. 
Washington, D.C. 20004-1202 

Paul A. Cunningham 
Harkins Cunningham 
1300 Nineteenth Street. N.W. 
Suite 600 
Washington. D.C. 20036 

and by first class mail, postage pre-paid upon all other Pfuties of Record In this 

Proceeding. 

Charles A. Spitulnik 


