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IPiL-

SUPPLEMENTAL COMMENTS, EVIDENCE, AND 
REQUEST FOR CONDITIONS OF 

INDIANAPOLIS POWER & LIGHT COMPANY 

I n t r o d u c t i o n and Surr.m^ry 

The proposed tra n s a c t i o n would seriously harir, e x i s t i n g 

r a i l t r a n s p o r t a t i o n competition m Indianapolis. The impact on 

Indianapolis Power & Light Company ("IPL") would be severe 

because i t w i l l eliminate a ma^or provider of r a i l t r a n s p o r t a t i o n 

i n Indianapolis, Conrail, and not adequately replace i t w i t h 

Norfolk Southern or another s u b s t a n t i a l competitor to CSX (which 

also now serves I n d i a n a p o l i s ) . In f a c t . Applicants have 

acknowledged that Indianapolis i s the largest "2 to 1" 

metropolitan area a f f e c t e d by the proposed transaction. See 

generally Application, Vol. 2A at 147-49 (Hart V e r i f i e d 

Statement), yet they have not proposed that NS have an ownership 

i n t e r e s t i n Indianapoiis or d i r e c t access to l o c a l shippers (with 

one exception, a General Motors p l a n t ) . 

Instead, Applicants have proposed an i n e f f i c i e n t and 

co s t l y combination of operating conditions, trackage r i g h t s fees, 

and a switching charge applicable to NS's operations i n 

Indian a p o l i s . NS, m tu r n , w i l l have to pass through the costs 

associated with i t s operations to shippers, thus g r e a t l y 



i n h i b i t i n g i t s a b i l i t y to compete w i t h CSX i n Indianapolis. Even 

NS's own witness, Michael Mohan, acknowledges i n his V e r i f i e d 

Statement that "Indianapolis w i l l be p r i m a r i l y served by CSX." 

A p p l i c a t i o n , Vol. 3B at 28. Given the terms of the proposed 

transaction, t h i s i s no wonder. 

Instead of allowing NS to compete cn equal f o o t i n g w i t h 

CSX, Applicants have proposed instead that NS w i l l have 

"overhead" trackage r i g h t s w i t h d i r e c t access to only one 

f a c i l i t y , a GM plant. NS would be barred from serving shippers 

d i r e c t l y through l o c a l trackage r i g h t s , and i t would be barred 

from serving shippers via e x i s t i n g build-out or b u i l d - i n options, 

or from serving new f a c i l i t i e s . Furthermore, a l l NS t r a f f i c w i l l 

have to be routed through the Hawthorne Yard where NS w i l l have 

to depend on CSX f o r dispatching. Notably, the terms under which 

NS may use the Hawthorne Yard have m no manner been s p e c i f i e d by 

Applicants. 

i n a d dition, the Applicants' proposal would impose a 

trackage r i g h t s fee and a switching charge, rather than one or 

the other. Moreover, the proposed trackage r i g h t s fee i s too 

high and the switching charge, while a l l e g e d l y cost-based, cannot 

be audited by shippers unless the Board requires i t , thus 



allowing the p o s s i b i l i t y of unreasonable or inaccurate costs 

being passed through to shippers. Taken together, these aspects 

of the proposed transaction e f f e c t i v e l y ensure that NS w i l l be 

unable to compete on equal f o o t i n g with CSX m Indianapolis, lust 

as Witness Mohan admitted. 

Applicants' proposal f o r Indianapolis d i r e c t l y 

c o n f l i c t s w i t h NS's "Pr i n c i p l e s of Balanced Ra i l Competition." 

IPL E x h i b i t 5 (McClellan Dep'n Exhibit 1) . I f t.hose Prir.ciples 

had c o n t r o l l e d the outcome, the proposal would have provided f o r 

an owner'ship i n t e r e s t m r a i l assets f o r NS i n Indianapolis or 

trackage r i g h t s w i t h d i r e c t access to l o c a l shippers, as NS 

c l e a r l y prefers. 2 ^ IPL Exh i b i t 5 (McClellan Dep'n Tr. 79)("we 

had made a major e f f o r t w i t h our p r i n c i p l e s of balanced [ r a i l ] 

competition to state that the v i s i o n of the Northeastern s o l u t i o n 

should look something l i k e what we have i n the Southeast"). 

Instead, as NS Witness McClellan admitted: "We negotiated 

something d i f f e r e n t . " I s i . (McClellan Dep'n Tr. 86). 

Applicants' Witness Hart's testimony i n v i t e d shippers 

to seek redress from CSX i f the prcposed arrangements are not 

s u f f i c i e n t to preserve e x i s t i n g competition (Application, Vol. 2A 

at 149!. However, at least m Indianapolis, Applicants 



e s p e c i a l l y CSX -- have been u n w i l l i n g to carry through on t h e i r 

commitments by addressing the obvious problems with t h e i r 

Indianapolis proposal, and admit that they are re l u c t a n t to make 

any changes m the proposed trans a c t i o n . 

Since CSX would acquire Conrail's l i n e s i n 

Indianapolis, and would perform "pickup/delivery" services f o r NS 

and other c a r r i e r s , CSX i s the primary obstacle to res o l v i n g the 

problems m Indianapolis. Among the problems are that CSX 

portrays The Indiana Rail Road, i t s subsidiary,^ as "independent" 

and a competitor of CSX. That f i c t i o n has led CSX to claim that 

shippers such as IPL w i l l receive adequate competition at i t s 

Stout Plant from CSX and The Indiana Rail Road, and that the 

Stout Plant, therefore, i s not a "2 to 1" d e s t i n a t i o n . As 

discussed below, the Board's regulations and a decision i n t h i s 

proceeding, the discovery r u l i n g of Judge Leventhal, Supreme 

Court precedent, and Applicants' own documents and witnesses' 

statements demonstrate that CSX controls The Indiana R a i l Road. 

Once i t i s understood that CSX c o n t r o l s Indiana R a i l 

Road, I t i s obvious that the Stout Plant i s a "2 to 1" f a c i l i t y . 

^ CSX Transportation, Inc. own.s 89 percent of Midland 
United Corporation which owns 100 percent of The Indiana R a i l 
Road Company. See Application, Vol. 1 at 271. 



as Applicants are t r e a t i n g IPL's Perry K Plant, and that IPL 

needs d i r e c t access to both the Stout and Perry K Plants from a 

c a r r i e r other than CSX/Indiana Rail Road to maintain i t s e x i s t i n g 

competition. IPL can also b u i l d out to Conrail from the Stout 

Plant, but under the pr-^^osed transaction apparently could not 

b u i l d out to NS. 

Make no mistake, the proposed transaction w i l l not 

improve the com.petitive environment f o r r a i l r o a d service to IPL 

i n I ndianapolis. On the contrary, i t w i l l diminish IPL's 

competitive options. NS w i l l enter the Indianapolis market at a 

s i g n i f i c a n t disadvantage. I t cannot r e a l i s t i c a l l y expect t o 

compete w i t h CSX on equal terms. With only overhead trackage 

r i g h t s , NS w i l l not be able to o f f e r IPL service comparable t o 

that a v a i l a b l e today from Conrail. Even worse, NS has not even 

considered what service i t w i l l be able to o f f e r IPL m 

Indianapolis a f t e r the proposed transaction becomes e f f e c t i v e . 

This was borne out by the deposition testimony of NS's Executive 

Vice President f o r Operations, Mr. Stephen C. Tobias- Mr. Tobias 

i s the senior o f f i c i a l at NS with r e s p o n s i b i l i t y f o r operations, 

i n c l u d i n g the Transportation Department. He candidly admitted 

that he d i d not know how NS could provide ser^'ice to e i t h e r IPL's 



Stout Plant or the Perry K Plant i n Indianapolis. He also 

confirmed t h a t the l i m i t e d trackage r i g h t s that NS w i l l have m 

Indianapolis w i l l not permit NS to provide l o c a l service to IPL. 

IPL E x h i b i t 5 (Tobias Dep'n Tr. 154-56). Thus, while NS may be 

considering what to do m terms of f u t u r e service to IPL a f t e r 

the t r a n s a c t i o n , i t i s clear that there c u r r e n t l y are no plans 

and the options that may be a v a i l a b l e w i l l be severely l i m i t e d . 

Accordingly, IPL s t r o n g l y opposes the proposed 

transaction unless the Board revises the proposed arrangement to 

make Norfolk Southern an equal competitor w i t h CSX/Indiana R a i l 

Road m Indianapolis, as Conrail i s today. In so requesting, IPL 

i s not seeking any advantage over today's circumstances, because 

Indianapolis today has balanced competition between Conrail and 

CSX/Indiana Rail Road, and IPL seeks only to preserve t l a t 

balanced competition. 

The simple and e f f e c t i v e way to preserve balanced 

competition i s by designating Indianapolis a shared assets area. 

I f NS IS an equal ] o i n t owner of Conrail's tracks i n and around 

Indianapolis, NS and CSX/Indiana R a i l Road w i i l be able to 

compete on equal f o o t i n g . Applicants have endorsed t h i s approach 

for New Jersey, D e t r o i t , and Philadelphia, as a means of ensuring 



e f f e c t i v e competition. NS should also be permitted to acquire 

ownership i n t e r e s t s m the Avon and Hawthorne Yards, so that both 

companies have ownership i n t e r e s t s i n yards i n I n d i a n a p o l i s , 

thereby allowing NS to compete e f f e c t i v e l y w i t h CSX. Moreover, 

NS would be e n t i t l e d under those circumstances to equal access tc 

short l i n e s m and around Indianapolis. This approach would 

allow NS and CSX to compete i n the marketplace without the need 

f o r constant r-^gulatory involvement (although oversight would 

s t i l l be necessary). 

In the a l t e r n a t i v e , NS should have f u l l y e f f e c t i v e 

trackage r i g h t s that provide d i r e c t access to shippers i n 

Indianapolis, as i t s own P r i n c i p l e s espouse. Not only would 

l o c a l trackage r i g h t s allow d i r e c t access to shippers, but the 

i n e f f i c i e n t r o u t i n g of a l l t r a f f i c through Hawthorn'^ Yard would 

be unnecefisary and NS would be able to provide l o c a l service, 

service v i a b u i l d - i n s and build-outs, and service to new 

f a c i l i t i e s . In short, d i r e c t access to l o c a l shippers would 

enable NS to compete with CSX on an equal f o o t i n g , as Conrail 

does today w i t h Indiana Rail Road at Stout and wi t h CSX/Indiana 

Ra i l Road at the Perry K Plant (via a short truck haul from the 

Stout P l a n t ) . 



I f Indianapolis i s not required to be a shared assets 

area, the terms and conditions cf the trackage r i g h t s and 

switching services provided by CSX to NS (whether under the 

proposed plan or i n connection with the f u l l y e f f e c t i v e t.vackage 

r i g h t s proposed by IPL' must be improved, to permit NS to compete 

e f f e c t i v e l y . 

F i r s t , NS should not be charged both a trackage r i g h t s 

fee and a switching charge. I f NS provides d i r e c t service to a 

shipper, only a trackage r i g h t s fee i s appropriate. I f CSX 

provides the d i r e c t service, only a switching fee i s appropriate. 

Applicants propose to impose both a trackage r i g h t s fee and a 

switching charge, which w i l l r e s u l t i n NS be i r g unable to provide 

competitive service to Indianapolis shippers. 

Second, the trackage r i g h t s fee of 29 cents per car 

mile IS too high. The fee should instead be set at CSX's costs, 

as the switching charge w i l l be, so that CSX cannot always 

undercut NS i n competing f o r a sh:pper's t r a f f i c . The proposed 

fee i s higher than the l e v e l UP charges BNSF as a r e s u l t of the 

trackage r i g h t s awarded BNSF m the Union Pacific/Southern 

P a c i f i c merger proceeding, and the Board i s w e l l aware of BNSF's 

i n a b i l i t y t o compete equally w i t h UP using those trackage r i g h t s . 



S.Ŝ . e.g.. BNSF's Quarterly Reports f i l e d i n Finance Docket Nc. 

32760 (Sub-No. 21). By reducing the proposed trackage r i g h t s 

fee, Indianapolis shippers have a chance at maintaining the 

balanced competition they c u r r e n t l y enjoy. 

Third, IPL supports the cost-based switching charge 

proposed by Applicants, provided "h^;; ( i ) the charge w i l l equal 

CSX's actual costs, (2) tne shippers are allowed to audit the 

costs that CSX claim.s i t incurred, and (31 the Board w i l l review 

such charges expeditiously i f challenged. Again, t h i s w i l l 

ensure that NS i s able to compete on equal f o o t i n g w i t h CSX. 

In addition. Applicants' proposals f o r Conrail l i n e s 

outside of the immediate Indianapolis area could r e s u l t i n 

su b s t a n t i a l harm to IPL, because NS may not be able to compete 

e f f e c t i v e l y w i t h CSX f o r the movement of western coal to 

Indianapolis i f that becomes necessary to comply w i t h IPL's 

environmental ob l i g a t i o n s under the Clean A i r Act. Today, CSX 

has a d i r e c t route to Indianapolis from Chicago, and Conrail has 

a d i r e c t route from St. Louis. Under the proposed transaction, 

CSX would be able to interchange with the western c a r r i e r s at 

e i t h e r Chicago or St. Louis and e f f i c i e n t l y move the coal co 

Indianapolis. In contrast, NS's proposed routes from Chicago and 



St. Louis to Indianapolis are c i r c u i t o u s and i n e f f i c i e n t . 

Furthermore, Kansas City may not be a viable interchange to NS 

fo r western coal, because of long-standing congestion problems 

there and because of the western c a r r i e r s ' l i k e l y preference f o r 

destinations east of Kansas City as interchange points f o r 

western coal shipments. 

Accordingly, i t i s c r i t i c a l that the Board provide 

continuing expeditious oversight to ensure that any IPL t r a f f i c 

v i a Kansas C i t y or other interchanges to NS from western c a r r i e r s 

w i l l be handled e f f i c i e n t l y with through rates quoted through 

Kansas Ci t y . I t i s essential to maintaining balanced competition 

that the western c a r r i e r s do not discriminate against Kansas City 

m favor of Chicago or St. .^ouis where NS i s at a competitive 

disadvantage. Therefore, the Board should ensure that the 

western c a r r i e r s p a r t i c i p a t e i n a through rate w i t h NS at Kansas 

City on a nondiscriminatory basis. In the a l t e r n a t i v e , NS should 

be granted trackage r i g h t s on a non-discriminatory basis over CSX 

l i n e s from St. Louis or Chicago to Indianapolis to ensure that NS 

can e f f e c t i v e l y compete with CSX f o r the movement of western coal 

to Indianapolis. 
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w 1 4. 

I . 

THE APPLICABLE LAW. 

In Decision No. 25 m t h i s proceeding iat 3), the Board 

c l e a r l y stated what i t regards the appli:able law t c be. For t.he 

reader's convenience, we set out m f u l l the Board's statement: 

Our a u t h o r i t y to condition the primary 
a p p l i c a t i o n . . . i s found i n 49 U.S.C. 11324(c). 
The c r i t e r i a f o r imposing conditions to remedy 
anticompetitive e f f e c t s were set out i n Uniop 
FaCi-l'lc Conrrol -- M:ssour- P-^cific: WP>̂ rf̂ >-̂ , 
P a c i f i c , 366 I.C.C. 462, 562-65(1982). Theie, the 
I n t e r s t a t e Commerce Commission (ICC) stated that 
i t would not impose conditions on a r a i l r o a d 
consolidation unless i t found that the 
consolidation may produce e f f e c t s harmful to the 
public i n t e r e s t (such as a s i g n i f i c a n t reduction 
of competition i n an af f e c t e d market), that the 
conditions to be imposed w i l l ameliorate or 
eliminate the harmful e f f e c t s , that the conditions 
w i l l be o p e r a t i o n a l l y f e a s i b l e , and that the 
conditions w i l l produce publi c benefits (through 
reduction or e l i m i n a t i o n of possible harm) 
outweighing any reduction to the public b e n e f i t s 
produced by the merger. A d d i t i o n a l l y , the 
c r i t e r i a f or imposing conditions to remedy a claim 
of harm to e s s e n t i a l services appear at 49 CFR 
1180.l^d). :rlhe burden of proof i s on 
p e t i t i o n e r s to present s u f f i c i e n t evidence [that 
approval of •"he primary a p p l i c a t i o n without 
imposition of the conditions w i l l harm e i t h e r 
t.heir a c i l i t y t c provide essential ser^/ices and-'or 
competition.] Lamoille Vallev R.R. Co. v. 
!££.. 711 F.2d 295 (D.C. Cir. 1983). 
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Ur.ion P a c i f i c Cere. ^ 1 . -- Contrcl ar.d yi^ra^^ --

Southern P a c i f i c Ccrp. . er. al . . Finance Docket No. 32760 iserved 

Aug. 12, 1996), the Board i d e n t i f i e d various shippers who 

q u a l i f i e d as "2 to 1" shippers or were capable of "build-ms" or 

"build-outs" to have access tc a competing c a r r i e r . I n the 

i n t e r e s t s of b r e v i t y , the reader i s re f e r r e d to that deci.sion t o r 

exhaustive discussions of the issues. 

IPL w i l l show that the Applicants' proposal wi] 1 

produce a s i g n i f i c a n t reduction of competition i n the 

Indianapolis metropolitan area, that IPL's proposed conditions to 

maintain vigorous competition between CSX and NS i n Indianapolis 

are o p e r a t i o n a l l y feasible, and that i t s proposed conditions w i l l 

promote the public i n t e r e s t by e l i m i n a t i n g or ameliorating the 

p o t e n t i a l harm from the proposed transaction that the loss of 

Conrail and the f a i l u r e to maintain adequate competi'-ion w i l l 

cause, and thus w i l l outweigh the adverse impact on the public 

i n t e r e s t of the proposed transaction. IPL w i l l also show that 

both i t s Perry K Plant (which Applicants are t r e a t i n g as a "2 to 

1" d e s t i n a t i o n ) and i t s Stout Plant are "2 t o 1" de s t i n a t i o n s , 

and t h a t , i n any event, IPL i s able to " b u i l d out" from Stout to 

reach Conrail today. 

12 



I I . 

INDIANAPOLIS SHOULD BE A SHARED ASSETS AREA. 

Indianapolis i s today served by two Class I r a i l r o a d s . 

When Conrail disappears, and NS takes i t s place m Indianapolis, 

i t should dc so under the same terms that c o n t r o l Conrail's 

competition with CSX/Indiana Rail Road today unfettered, and 

as an equal. Consequently, the simple s o l u t i o n to the "2 to 1" 

problems created by the disappearance of Conrail and the "Rube 

Goldberg" proposal of Applicants f o r the Indianapolis area i s to 

l e t NS compete on an equal f o o t i n g w i t h CSX. The unmistakable 

method of achieving that r e s u l t i s to allow NS to be a j o i n t 

owner of Conrail's tracks i n and around Indianapolis, e s p e c i a l l y 

the Indianapolis B e l t , as Applicants themselves proposed f o r New 

Jersey, D e t r o i t and Philadelphia. NS should also be an equal 

owner of the Avon and Hawthorne Yards, i n crder to maintain 

balanced competition m the Indianapolis area. NS's own 

"Pri n c i p l e s of Balanced R a i l Competition" advocate an ownership 

i n t e r e s t as the best means of assuring vigorous competition. IPL 

Exhibit 5 (McClellan Dep'n Exh i b i t 1). NS remains committed to 

I t s P r i n c i p l e s , IPL Exhibit 5 (Goode Dep'n Tr. 38, 71-72), but 

did not achieve them i n Indianapolis. That explains why NS 

13 



Witness Mohan volunteered t.iat "Indianapolis w i l l be p r i m a r i l y 

served by CSX." Application, Vol. 3B at 28. 

I f i t had an ownership i n t e r e s t , i t could serve 

shippers d i r e c t l y , i n c l u d i n g IPL's Stout Plant v i a a build-out or 

b u i l d - m , because Conrail has that r i g h t today on the 

Indianapolis Belt Secondary Route ("Indianapolis B e l t " ) . ^ NS 

should also be allowed to serve IPL's Perry K Plant, which 

Conrail serves d i r e c t l y today through l o m t access, since 

Applicants are t r e a t i n g Perry K as a "2 to 1" p o i n t . 

A p p l i c a t i o n , Volume SB at 526; IPL E.xhibit 5 (Hart Dep'n Exh i b i t 

8); IPL Exhibit 4 (Crowley V.S.). F i n a l l y , NS could and should 

be able to connect with the short l i n e s operating i n and around 

Indianapolis. 

There was not any p r i n c i p l e d basis on which Applicants 

determined to make some areas shared assets areas and not others. 

IPL does not dispute Applicants' determination to make New 

Jersey, D e t r o i t and Philadelphia shared assets areas, but why not 

others? The only answer from Applicants' witnesses i s that they 

' Applicants recognize that Conrail also can today serve 
the Stout Plant via switching over The Indiana R a i l Road, and NS 
should have that r i g h t , j u s t as Conrail does, at a reasonable 
switching charge and wit.hout the i n e f f i c i e n c i e s of d i v e r t i n g that 
t r a f f i c i n t o and out of the Hawthorne Yajd, as discussed below. 

IPL Exhibit 5 (Hart Dep'n Exhibit 7, p. 5-6). 
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d i d not negotiate that r e s u l t . But Indianapolis i s , by 

Applicants' Witness Hart's admission, the largest metropolitan "2 

to 1" area a f f e c t e d by the proposed transaction. A p p l i c a t i o n , 

Vol. 2A at 147-49. I t stands to reason, therefore, that i f tne 

proposed t r a n s a c t i o n does not preserve e x i s t i n g competition, the 

only l o g i c a l way to preserve service from two Class I r a i l r o a d s 

i n Indianapolis, while p e r m i t t i n g CSX to acquire the main l i n e 

from Cleveland to St. Louis which bisects Indianapolis, i s by 

r e q u i r i n g Applicants to set up a "shared assets area" i n 

Indianapolis. 

NS cannot deny that i t believes an ownership i n t e r e s t 

i n track to be superior, since that i s what i t said i n i t s 

"Principles of Balanced Rail Competition" less than one year ago 

-- the same P r i n c i p l e s that NS President, Mr. David Goode, 

recently re-affirmed i n his deposition. IPL Exhibit 5 (Goode 

Dep'n Tr. 38, 71-72); IPL Exhibit 5 (McClellan Dep'n Tr. 79). 

S i m i l a r l y , CSX supports shared assets areas f o r New Jersey, 

D e t r o i t and Philadelphia so that both CSX and NS w i l l have an 

equal opportunity to obtain the business i n those areas. The 

same l o g i c should apply to Indianapolis. 
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A shared assets area would increase e f f i c i e n c y f c r 

shippers and the Applicants. NS witness Fox stated m his 

deposition that, i f congestio.n occurs at Hawthorne Yard, which he 

admitted was a p o s s i b i l i t y , i t may not be sensible or e f f i c i e n t 

to route IPL's u n i t t r a i n s of coal i n t o and out of the Hawthorne 

Yard, but rather i t may be more sensible to route them d i r e c t l y 

to the Stout Plant. IPL Exhibit 5 (Fox Dep'n Tr. 148-52).' This 

i s not provided f o r i n the proposed transaction, but would 

obviously be l i k e l y i i Indianapolis were a shared assets area, 

since NS would have equal say w i t h CSX. S i m i l a r l y , i f 

Indianapolis were a shared assets area, NS could serve the Stout 

Plant d i r e c t l y v i a a build-out, but could not do so under the 

proposed transaction unless the Board a l t e r s that proposal. 

NS should also be an equal owner of both the Hawthorne 

and Avon Yards m Indianapolis, so that NS has an incentive to 

compete i n Indianapolis. As Mr. Goode c o r r e c t l y recognized i n 

his deposition, i f NS has made an investment i n a place, i t w i l l 

have a strong incentive to be ac t i v e m th a t area and to compete 

with CSX. SfiS IPL Exhibit 5 (Goode Dep'n Tr. 44-45). Mr. Goode 

' NS Executive Vice President, Mr. Tobias, t e s t i f i e d that 
the Hawthorne Yard w i l l be subjected t o "an increase of 262 cars 
per day" i f the proposed transaction i s approved. IPL Exhibit 5 
(Tobias Dep'n Tr. 144). 
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also recognized, however, that NS has not made such an investment 

m Indianapolis. IPL Exhibit 5 (Goode Dep'n at Tr. 45) ("I guess 

I'm not aware of any [investment] that's planned" f o r 

I n d i a n a p o l i s ) . Without such investment, NS has l i t t l e i n c e n t i v e 

to compete w i t h CSX and, therefore, m order to maintain 

competition m Indianapolis, NS should be permitted to have equal 

ownership i n t e r e s t s m the Avon and Hawthorne Yards. I n t h i s 

fashion, NS and CSX could compete e f f e c t i v e l y i n the marketplace 

without the need f o r constant regulatory involvement. 

CSX i s , obviously, t r y i n g to improve i t s competitive 

p o s i t i o n i n Indianapolis through the proposed t r a n s a c t i o n , which 

i s inappropriate and unlawful. The Board's precedents c l e a r l y 

e n t i t l e , and indeed require, the Beard to prevent the loss of 

compe'.ition due to a merger with, a c q u i s i t i o n of, or c o n t r o l of, 

one Class I c a r r i e r by a.nother. That i s pr e c i s e l y what w i l l 

occur m Indianapolis unless the Board intervenes. 

In sum, the simple, s t r a i g h t - forward s o l u t i o n t o 

remedying the d i s r u p t i o n of balanced competition i n Indianapolis 

that would occur under the Applicants' proposal i s to e s t a b l i s h a 

shared assets area of the type Applicants have proposed f o r 
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D e t r o i t and New Jersey. This would be the most e f f i c i e n t 

s o l u t i o n , r e q u i r i n g the least regulatory involvement. 

I l l . 

IN THE ALTERNATIVE, NS SHOULD HAVE DIRECT ACCESS TO 
IPL'S PERRY K AND STOUT PLANTS, BOTH PERRY K AND 

STOUT SHOULD BE TREATED AS "2 TO 1" DESTINATIONS, 
AND IN ANY EVENT IPL SHOULD BE FOUND TO BE ABLE TO 

BUILD OUT TO CONRAIL FROM THE STOUT PLANT 

A key fa c t o r l i m i t i n g NS's a b i l i t y to compete with CSX 

under the proposed transaction i s the lack of f u l l y e f f e c t i v e 

trackage r i g h t s over the Indianapolis Belt. NS would have 

overhead trackage r i g h t s only, which w i l l not allow NS to serve 

Indianapolis shippers d i r e c t l y . IPL Exhibit 5 (Hart Dep'n 

Exhibit 8).* Instead, under the proposed transaction, a l l NS 

t r a f f i c would be routed through the Hawthorne Yard, where 

* Curiously, CSX Witness Orrison, CSX's General Manager, 
Fi e l d Operations Development, t e s t i f i e d that i t was his 
understanding that, the "overhead" trackage r i g h t s granted NS i n 
and around Indianapolis mmld e n t i t l e NS to serve shippers along 
the Indianapolis Belt (and apparently without having to route the 
t r a f f i c through the Hawthorne Yard). IPL Exhibit 5 (Orrison 
Dep'n Tr. 420). NS Witness Fox, the head of i t s Coal Marketing 
Group, also admitted that NS would probably hand an NS t r a i n o i 
IPL western coal (were such to be shipped) o f f to CSX west of 
Stout and never run the t r a i n s i n t o the Hawthorne Yard (despite 
what i s proposed m the A p p l i c a t i o n ) . IPL Exhibit 5 (Fox Dep'n 
Tr. 149-52). Mr. Orrison's d e f i n i t i o n of "overhead" trackage 
r i g h t s , such as those NS would obtain under the proposed 
transaction, allow a t r a m to operate on another c a r r i e r ' s 
tracks, and he did not say overhead trackage r i g h t s would exclude 
l o c a l service . 
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CSX/Indiana Rail Road would perform switching services f o r NS 

(with the one exception of a GM plant that NS could .-serve 

d i r e c t l y ) . In order to maintain meaningful, balanced competition 

i n Indianapolis, NS must be granted f u l l y e f f e c t i v e trackage 

r i g h t s that enable i t to serve shippers d i r e c t l y , i n c l u d i n g 

through build-outs. 

NS must therefore have d i r e c t access to the Stout and 

Perry K Plants. Today, Conrail operates over the Indianapolis 

B e l t , which comes w i t h i n 3 miles of IPL's Stout Plant i n 

Indianapolis. 2ss. V e r i f i e d Statements of Thomas D. Crowley and 

John E. Porter. As the sole c a r r i e r operating over the 

Indianapolis B3lt. Conrail c l e a r l y has the r i g h t -- and the 

common c a r r i e r duty i f i t were u n w i l l i n g to exercise i t s r i g h t --

to serve the Stout Plant d i r e c t l y through a " b u i l d - i n " or " b u i l d -

out".' Yet, the proposed transaction apparently would bar NS 

from serving shippers i n Indianapolis d i r e c t l y (except f o r one 

General Motors Plant), even v i a such b u i l d - i n s or bui l d - o u t s , 

' For an explanation of the competitive b e n e f i t s the 
p o t e n t i a l build-out creates f o r IPL, 
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since Applicants' response to IPL's i n t e r r o g a t o r i e s claim.ed that 

NS would not have the r i g h t to serve shippers through " b u i l d - i n s " 

or "build-outs." See Testimony of Michael Weaver and Thomas D. 

Crowley, attached hereto. 

This i s f u r t h e r confirmed by NS Executive Vice 

President Stephen C. Tobias who t e s t i f i e d : 

Q. I f that were to happen, and l e t ' s assume that i t 
does happen, that there i s a build-out to the 
Indianapolis Belt by IPL from i t s Stout plant, 
post-transaction would Norfolk Southern be i n a 
p o s i t i o n to provide d i r e c t service to the Stout 
plant at that point? 

A. I t ' s my understanding that NS has overhead 
trackage r i g h t s . And I'm not aware tha t those 
overhead trackage r i g h t s would permit the l o c a l 
service c o n f i g u r a t i o n as you suggest. 

IPL Exhibit 5 (Dep'n Tr. 155). 

Obviously, t h i s continued l i m i t a t i o n on NS's access to 

the Stout Plant i s i n e f f i c i e n t . NS Vice President-Strategic 

Planning, McClellan, when asked what the most e f f i c i e n t 

arrangement f o r serving the Stout Plant would be, t e s t i f i e d "[w]e 

would run i t r i g h t i n t o the plant." IPL Exh i b i t 5 (McClellan 

Dep'n Tr. 113-14). He also t e s t i f i e d that doing so would be the 

lower-cost a l t e r n a t i v e i f IPL were to b u i l d out t o reach NS. IU. 

As f o r Perry K, Conrail acts, i n essence, as a n e u t r a l 
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d e s t i n a t i o n c a r r i e r today, whether coal o r i g i n a t e s on Indiana 

Southern or CSX/Indiana Rail Road. Since the n e u t r a l d e s t i n a t i o n 

c a r r i e r would be l o s t under the proposed transaction, i t must be 

replaced w i t h a meaningful competitor t CSX, under circumstances 

that permit NS to compete. The l i m i t a t i o n on NS's trackage 

r i g h t s i n Indianapolis i s t o t a l l y unnecessary, and t o t a l l y 

inappropriate, since Conrail could provide such service today. 

A v i v i d i l l u s t r a t i o n of why NS should have d i r e c t 

access t o the Stout and Perry K Plants, rather than r e l y on 

CSX/Indiana Ra i l Road to switch the t r a f f i c , was provided through 

an admission of a senior NS o f f i c i a l i n his deposition. 

NS Vice President-Strategic Planning, McClellan, 

admitted i n deposition that NS could receive less-than-adequate 

switching and other services from CSX i n Indianapolis, but he 

t e s t i f i e d that (Dep'n Tr. 129): 

[T]here are a number of places where CSX w i l l be 
r e l y i n g on NS and vice versa. So there i s n ' t a 
reasonable -- there's pressure on both sides. Let me 
be blunt about i t . We have some places where, i f 
they're not reasonable i n Indianapolis, we can be 
somewhat unreasonable w i t h them. And that's the way i t 
works. 

IPL E x h i b i t 5 (McClellan Dep'n Tr. 129). Frankly, and to "be 

blunt about i t , " IPL i s not s a t i s f i e d w i t h a "Mutual Assured 
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Destruction" ("MAD") of competition approach whereby CSX and NS 

threaten to r e t a l i a t e against one another, w i t h innocent shippers 

the v i c t i m s , i f the two c a r r i e r s are i n dispute i n d i f f e r e n t 

l o c a t i o n s . Since NS and CSX are u n w i l l i n g to change the terms of 

the agreement they negotiated, i t i s mcumibent upon the Board to 

prevent the MAD approach from occurring by providing f o r d i r e c t 

access by NS to a l l the shippers i n Indianapolis. 

I n f a c t , .Applicants have not determined how operations 

by NS would be conducted and, therefore, i t i s important that the 

Board delay the e f f e c t i v e date of i t s deci'Sion u n t i l labor 

implementing agreements and d e t a i l e d operational plans are i n 

place. 

Through discovery e f f o r t s , IPL has deduced that 

Applicants' counsel, i f not Applicants' Witnesses, apparently 

have a convoluted theory f o r denying IPL the r i g h t to 

interconnect d i r e c t l y with NS at the Stout Plant. F i r s t , they 

point to a 1883 Agreement between 13 r a i l r o a d s , some of whose 

successors are Conrail, CSX, and Indiana Rail Road (which i s 89 

percent owned by CSX), and which (as amended) governed the 

operation of the Indianapolis Belt t h e r e a f t e r . That Agreement, 

they seem to say, did not provide f o r b u i l d - i n s or buil d - o u t s . 
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The fact that the Agreement d i d not provide f o r such things does 

not mean i t precluded them. The 13 c a r r i e r s were common 

c a r r i e r s , and would have had the duty to serve a shipper t.hat 

b u i l t out to reach the Indianapolis B e l t . 

Applicants concede m any event that Conrail, CSX, and 

Indiana Rail Road terminated the 1883 Agreement i n 1996 'perhaps 

a n t i c i p a t i n g a Conrail/CSX merger). Conrail became the sole 

owner of the Indianapolis Belt as a r e s u l t of the termination of 

the 1883 Agreement. Thus, whatever the 1883 Agreement provided, 

any alleged l i m i t a t i o n i t may have imposed on the c a r r i e r s who 

were p a r t i e s to i t (even i f only by i m p l i c a t i o n , as i s the 

argument made by Applicants here, since they do not contend that 

the Agreement e x p l i c i t l y barred b u i l d - m s and build-outs) must 

have terminated w i t h the termination of the Agreement i t s e l f . 

The 1883 Agreement did not need to address b u i l d - i n s / b u i l d - o u t s , 

since the fundamental purpose f o r the Belt was to provide 

e f f i c i e n t access and interchange to a l l connecting c a r r i e r s . 

Quite c l e a r l y , Conrail not only has the r i g h t but also 

the duty to serve the Stout Plant today ( e i t h e r v i a switching or 

d i r e c t l y i f a b u i l d - i n or build-out were constructed), as does 

CSX's 89 percent-owned subsidiary of a subsidiary, Indiana R a i l 
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Road (£«» App l i c a t i o n , Vol. 1 at 271). Stout thus has two-

c a r r i e r access today, and would only e f f e c t i v e l y have one c a r r i e r 

serving Stout i f CSX were to displace Conrail, since CSX 

obviously does not compete with one of i t s almost wholly owned 

su b s i d i a r i e s . 

Und^r the Board's regulations and Decision No. 7, The 

Indiana Rail Road i s considered an "Applicant c a r r i e r " f o r 

purposes of t h i s proceeding because CSX "now holds, d i r e c t l y or 

i n d i r e c t l y , a ma j o r i t y i n t e r e s t " i n Indiana Rail Road. Decision 

No. 7 at 6; fllgp 49 C.F.R. § 1180.3(b) (1996). The Board's 

approach i s premised on the fact that Applicants c o n t r o l the 

companies i n which they hold m a j o r i t y i n t e r e s t s . * Furthermore, 

m r u l i n g on a discovery dispute. Judge Leventhal also recognized 

that CSX controls Indiana R a i l Road. September 25, 1997 

* 2 ^ CQCPerweld Corn, v. Independence -"iihP r-r>-p 467 
U.S. 752, 771-72 (1984) (footnote omitted) ("A parent and i t s 
wholly owned subsidiary' have a complete u n i t y of i n t e r e s t . Their 
objectives are common, not disparate; t h e i r general corporate 
actions are guided or determined not by two separate corporate 
consciousness, but one . . . . They share a common purpose 
whether or not the parent keeps a t i g h t r e m over the subsidiary; 
the parent may assert f u l l contro], at any mom.ent i f the 
subsidiary f a i l s to act m the parent's i n t e r e s t . " ) ; Unitc-d 
States v. Penn-Olm Chem. Cn 378 U.S. 158, 168 .1964) 
( " R e a l i s t i c a l l y . . . parents would not compete w i t h t h e i r 
progeny" and, therefore, the court must consider the a n t i -
com.petitive impact of two competitors forming a j o i n t venture) 
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Discovery Conference Tr. at 20-22. Thus i n no sense can the 

Board assume that CSX and Indiana R a i l Road compete. Clearly, 

they do not. 

Furtnermore, CSX 

Witness Hart admitted that the Stout Plant would be a "2 to 1" 

de s t i n a t i o n i f CSX and Indiana Rail Road are thought of (as they 

must be) as a l t e r egos of one another. Hart Dep'n Tr. 30-31. I n 

f a c t , CSX controls Indiana Rail Road, and i t s Vice President 

Sharp, who i s i n charge of Coal Marketing f o r CSX, s i t s on the 

Board of Directors of Indiana Rail Road (Sharp Dep'n Tr. 14). 

and Mr. Sharp (Dep'n 

Tr. 14) both conceded that CSX controls Indiana R a i l Road. Sge 

algo Goode Dep'n Tr. 42-4 3. 

Applicants claim, however, that Stout i s t e c h n i c a l l y not 

a "2 to 1" shipper because CSX does not serve i t . E.g.. IPL 

Exhi b i t 5 (Hart Dep'n Tr. 30-31) IPL's response i s that 

Applicants' claim i s complete nsense. Obviously, IPL i s l o s i n g 



the a b i l i t y to b u i l d out to one of i t s two c a r r i e r s today, and 

the a b i l i t y to b u i l d out to CSX at the Indianapolis Belt rather 

than Conrail does not create e f f e c t i v e competition w i t h Indiana 

Rail Road, since CSX controls Indiana Rail Road. Witness Hart 

conceded that the Stout Plant would be a "2 to 1" plant i f CSX, 

rather than Indiana Rail Road, served Stout d i r e c t l y , but since 

CSX c o n t r o l s Indiana Rail Road, t h i s i s a d i s t i n c t i o n without a 

d i f f e r e n c e . IPL E x h i b i t 5 (Hart Dep'n Tr. 30-31). So IPL needs 

a c a r r i e r other than CSX to provide e f f e c t i v e competition at 

Stout, t c replace Conrail. 

Thus, the Board must permit IPL to be served by NS 

d i r e c t l y , i f a b u i l d - i n or build-out from the Indianapolis Belt 

i s L^asible, since IPL has the r i g h t today, or the Board could 

order Conrail to provide such service to IPL. See Union 

Pacific.'Southern Pacif,-:c Merger. F.D. 32760 (served Aug. 12, 

1996) . The accompanying testimony of Witnesses Crowley and 

Porter demonstrates that such a build-out, i f financed by IPL, 

would cost between approximately 

m i l l i o n , at most and i s e n t i r e l y f e a s i b l e along the route shown 

m the map accompanying the testimony of Witness Porter. IPL 

Exhibit 2 (JEP-1). 
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I t i s therefore necessary f c r the Board to adopt a 

pr o t e c t i v e condition that Applicants may not proceed wit h the 

proposed transaction unless CSX perruits, and NS accepts, l o c a l 

trackage r i g h t s , not j u s t overhead r i g h t s , over the Indianapolis 

Belt, and that NS i s s p e c i f i c a l l y obliged to serve IPL's Stout 

Plant upon request by IPL, and to quote reasonable rates and 

terms of service f o r such t r a n s p o r t a t i o n i f IPL sc requests. 

IV. 

IF INDIANAPOLIS IS NOT A SHARED ASSETS AREA, NS SHOULD 

BE CHARGED A TRACKAGE RIGHTS FEE (IF IT PROVIDES 
DIRECT SERVICE TO IPL'S PLAIN'S), OR A SWITCHING CHARGE 

(IF CSX PROVIDES DIRECT SERVICE), BUT NOT BOTH. 

Assuming arguendo that the Board does not require that 

Indianapolis be a "shared assets area," there are su b s t a n t i a l 

problems w i t h the proposed transaction that the Board must 

overcome to preserve e x i s t i n g competition. 

Applicants' proposal would impose on NS shippers both a 

trackage r i g h t s fee axid a switching charge, rather than one or 

the other. One such fee or the other l a t reasonable levels) i s 

appropriate i f NS does not have an ownership i n t e r e s t i n the 

lin e s i n Indianapolis, but not both, f o r the f o l l o w i n g reasons. 
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A p c r c t r i a t e Circurr.stances f c r a Trackage Rights Fee. 

I f NS were to provide d i r e c t service to a shipper, as Conrail 

could today, to IPL's Stout Plant ( e i t h e r to a bu i l d - o u t , or v i a 

switching on the Indiana Rail Road) or tc the Perr/ K Plant, i t 

would be appropriate tc require NS to pay CSX f o r the trackage 

r i g h t s i t uses. But i t would not be appropriate to require NS to 

pay CSX f o r switcnmg, .'̂ nce CSX need not provide any switching 

service under that scenario. (N3 Witness McClellan admitted i n 

his deposition that NS should not have to pay CSX a switching 

charge i f CSX does not p a r t i c i p a t e i n a movement, regardless of 

what the A p p l i c a t i o n provides, since that would not be l o g i c a l . 

IPL E x h i b i t 5 (Dep'n Tr. 128).) 

The only reason that Applicants' proposal would require 

the payment of a switching charge to CSX i s that CSX would deny 

NS l o c a l trackage r i g h t s and instead require i t t o take a l l 

t r a f f i c t o the Hawthorne Yard, even i f that i s less e f f i c i e n t 

than d i r e c t service. Not only would such a proposal v i o l a t e the 

st a t u t e by harming competition and providing inadequate service 

under those circumstances, but i t would also v i o l a t e the 

r a i l r o a d s ' oft-repeated claims m proceeding a f t e r proceeding 

before the ICC/STB that they may be presumed to act i n accordance 



w i t h economic theory and t o choose the most e f f i c i e n t r o u t i n g . 

No one could review t h e i r proposals f c r Indianapolis and conclude 

that they have negotiated the most e f f i c i e n t arrangements there. 

Thus, when NS provides d i r e c t service to a shipper, or 

interchanges the shipper's t r a f f i c with a c a r r i e r other than CSX, 

i t should only be required to pay CSX f o r the trackage r i g h t s i t 

uses, and not pay f o r non-existent or unnecessary switching 

services. 

ApprQariate Circumstances f o r a Switching charge. 

Conversely, i f NS does not provide d i r e c t service t o a shipper, 

but instead CSX/Indiana Ra i l Road provides switching services to 

reach a shipper's f a c i l i t y , CSX/Indiana Rail Road deserves to be 

paid f o r those switching services. But again the switching must 

be performed e f f i c i e n t l y . Applicants' proposal t o route coal 

u n i t t r a i n s or t r a i n l o a d shipments through Hawthorne Yard would 

be h i g h l y i n e f f i c i e n t . I f CSX or Indiana R a i l Road provide 

tlSCessacy switching services, they should be paid f c r them; i f i t 

i s not necessary f o r CSX or Indiana Rail Road t o switch a 

p a r t i c u l a r t r a i n , there should be no switching charge, and the 

Board should so provide. 
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Instead of r e q u i r i n g NS to route a l l t r a f f i c i n t o 

Hawthorne Yard, as i s proposed, NS should be able to interconnect 

With any r a i l r o a d that Conrail can interconnect w i t h today. 

S p e c i f i c a l l y , NS should be able to interconnect d i r e c t l y w i t h 

Indiana R a i l Road or with Indiana Southern. 

When NS interconnects w i t h Indiana R a i l Road while 

using CSX's tracks (from Lafayette or Muncie) i t should pay CSX a 

trackage r i g h t s fee set at cost, i t should not also pay CSX a 

switching charge. This i s reasonable because today Conrail can 

interconnect d i r e c t l y with Indiana Southern and w i t h Indiana R a i l 

Road, w i t h only the payment of a 

Thus, when NS 

replaces Conrail as CSX/Indiana Rail Road's ch i e f competitor, i t 

should not be put i n a worse p o s i t i o n than Conrail i s today. 

F i n a l l y , i f instead NS interconnects w i t h CSX at the 

point (Lafayette or Muncie) at which NS's ownership i n t e r e s t i n 

li n e s i n t o Indianapolis may end, and CSX/Indiana Railroad takes 

IPL's coal t r a i n s i n t o the Stout and Perry K Plants, CSX or 
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Indiana R a i l Road should charge only a switching charge and not 

also a trackage r i g h t s fee (since CSX w i l l own the l i n e s ) . 

These changes i n the proposed transaction would allow 

NS to interconnect i n the same fashion with Indiana Rail Road or 

Indiana Southern as Conrail can today and would simply e n t i t l e 

IPL to the same r a i l service i t has today. 

V. 

IF INDIANAPOLIS IS NOT A SHARED ASSETS AREA, 
THE TRACKAGE RIGHTS FEE AND THE SWITCHING CI-IARGE 
PAID BY NS SHOULD BE SET AT CSX'S COSTS, WITH 

A DIRECT PASSTHROUGH TO THE SHIPPERS, AND THE BOARD 
AND SHIPPERS MUST BE ALLOWED TO .ZiUDIT AND CHALLENGE 

THOSE COSTS IF APPROPRIATE. 

The proposed trackage r i g h t s fee f o r NS of 29 cents per 

car-mile i s unreasonable and would serve to prevent NS from 

p r o v i d i n g e f f e c t i v e competition to i t s landlord, CSX. Crowley 

V.S at 18-19 (trackage r i g h t s should be set at cents per car 

m i l e ) . Even i f the Board i s not persuaded that trackage r i g h t s 

i n general create competitive disadvantages, as NS said i n i t s 

" P r i n c i p l e s of Balanced R a i l Competition" (and BNSF's recent 

experience using trackage r i g h t s to compete over the UP/SP system 

i s proof that NS was r i g h t ) , the high fee proposed by Applicants. 

p a r t i c u l a r l y when coupled wi t h other factors such as the routings 

t o Hawthorne Yard (even i f the NS t r a i n went r i g h t by a shipper's 
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f a c i l i t y , or a build-out from i t , such as the Stout P l a n t ) , w i l l 

c l e a r l y prevent NS from competing, as Conrail can and does today, 

w i t h CSX i n Indianapolis on equal terms. 

NS should have trackage r i g h t s over CSX's tracks, 

paying only CSX's costs f o r those r i g h t s . Otherwise, the 

landlord, CSX, w i l l have an inherent advantage m competing with 

i t s tenant NS. Sett i n g the trackage r i g h t s fee at cost would not 

be u n f a i r to CSX, since the Applicants have agreed that CSX w i l l 

charge NS a switching charge set at cost, and there i s no 

conceptual reason why t.he trackage r i g h t s fee and switching 

charge should be imposed on a d i f f e r e n t basis. 

Commendably, the Applicants have proposed that NS be 

charged only a "cost-based" switching charge. (Application, Vol. 

2A at 148) which NS Witness Fox c l a r i f i e d was intended only to 

equal CSX's costs, and not some m u l t i p l e of them, and NS Vice 

President-Strategic Planning McClellan, admitted the same th i n g , 

d e f i n i n g costs to be CSX's i n t e r n a l costs. IPL Exh i b i t 5 (Fox 

Dep'n Tr. 140); i d . (McClellan Dep'n Tr. 124). At the same time. 

Applicants refuse to agree that Shippers should be allowed to 

audit the costs that CSX w i l l claim i t mcurred, wi t h Mr. Fox 

t e s t i f y i n g f l a t l y "we don't share our costs w i t h shippers." IPL 
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E x h i b i t 5 (Fox Dep'n Tr. 143). This i s a ludicrous p o s i t i o n i n 

t h i s context; i f the shipper must pay a switching charge equal to 

cost, i t and the Board must have access to the c a r r i e r ' s costs to 

v e r i f y them. "Trust but v e r i f y , " said President Reagan i n a 

d i f f e r e n t context, and the same p r i n c i p l e applies here. 

Applicants can hardly expect shippers t o "buy a p i g i n a poke," 

but that i s what t h e i r proposal amounts to without shipper input 

and Boara o^'•erslght or review. 

The Board should condition the proposed t r a n s a c t i o n by 

(a) s p e c i f y i n g that the "cost-based" switching charge imposed by 

CSX w i l l equal i t s "costs;" (b) the trackage r i g h t s fee CSX 

charges NS should also be set at the l e v e l of CSX's costs; (c) 

the Board should audit those costs, and allow shippers to do so; 

and (d) the Board should provide f o r expeditious challenges, 

without a f i n d i n g of market dominance being necessary to proceed, 

to the switching charge i f CSX attempts to impose excessive or 

unreasonable costs through the imposition of that charge. 
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VI . 

THE PROPOSED TRAI^ISACTICN SHOULD NOT BE PERMITTED TO 
DISRUPT TODAY'S BALANCED COMPETITION FOR 
MOVEMENTS OF WESTERN COAL TO INDIANAPOLIS. 

Other aspects of the proposed transaction outside of 

the immediate Indianapolis area could adversely impact IPL by 

a l t e r i n g today's balanced competition f o r the p o t e n t i a l movement 

of western coal to Indianapolis. Maintaining e x i s t i n g 

competition f o r moving western coal i s of c r i t i c a l importance to 

IPL because i t may f i n d i t necessary t o use lower-sulfur coal at 

Stout to meet i t s environmental obligations'' a f t e r i t s current 

t r a n s p o r t a t i o n contracts w i t h Indiana R a i l Road expire i n 2002. 

IPL would have to r e l y on sources outside of Indiana to obtain 

low-sulfur coal. Given that low-sulfur coal reserves m the East 

are q u i t e limated and i n dem.and, i t i s more l i k e l y that IPL would 

buy western compliance coal. Unaer the proposed transaction, 

because CSX controls access to the Stout Plant (via Indiana Rail 

These o b l i g a t i o n s could include, btit are not l i m i t e d t o , 
requirements under Phase I I of the Clean A i r Act, EPA's recent 
ozone and p a r t i c u l a t e regulations, and requirements under EPA's 
recent proposal f o r reductions of nitrogen oxide emissions. 
These and other environmental requirements may accelerate IPL's 
need to reduce emissions through the use of compliance coal i n 
the f u t u r e . The e f f e c t of the Board's approval of the proposed 
transaction w i l l be permanent and, therefore, competitive options 
f o r complia.nce coal must be addressed i n t.his proceeding. 
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Road and because of i t s proposed a c q u i s i t i o n of the Conrail l i n e ) 

i t cculd e f f e c t i v e l y prevent the use of western compliance coal 

by f a v o r i n g i t s own low-sulfur coal o r i g i n s even i f they do not 

produce the best outcome f o r IPL's ratepayers or the 

environment.* Today, Stout would have competitive options f o r 

compliance coal that i t would lose under the proposed 

t r a n s a c t i o n , unless the Board imposed appropriate conditions. 

The o r i g i n a t i n g c a r r i e r s of the western coal would 

almost c e r t a i n l y be Union P a c i f i c or BNSF. Today, IPL could chip 

western coal e f f i c i e n t l y e i t h e r over Conrail v i a St. Louis and 

over CSX v i a Chicago, thus having two competitors. Under the 

proposed transaction, CSX would take over the Conrail l i n e , 

thereby monopolizing the two e f f i c i e n t routes to I n d i a n a p o l i s . 

I n c o ntrast, NS's proposed routes out of St. Louis and Chicago to 

Indianapolis would be c i r c u i t o u s and i n e f f i c i e n t at best. The 

most competitive a l t e r n a t i v e f o r NS would be an interchange at 

Kansas C i t y ; however, there are serious impediments to NS 

p r o v i d i n g e f f e c t i v e competition to CSX from Kansas Ci t y . 
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F i r s t , i t i s well-known that Kansas C i t y has severe 

congestion problems that may not be of l i m i t e d duration. (The 

$50 m i l l i o n f a c i l i t y r e c e n t l y b u i l t i n Kansas Cit y by BNSF to 

reduce congestion was not b u i l t to a l l e v i a t e congestion a f f e c t i n g 

u n i t t r a i n s of coal.) Carriers and shippers often t r y to avoid 

Kansas Cit y because of i t s congestion. 

Second, BNSF and UP are l i k e l y to be re l u c t a n t to be 

"short-hauled" co Kansas City, and instead may only quote rates 

to St. Louis and Chicago, where NS would then be at a clear 

competitive disadvantage v i s - a - v i s CSX to get to Indianapolis. 

Accordingly, NS may not be able to compete with CSX f o r coal 

shipments to Indianapolis, whereas Conrail could today. In 

contrast to NS, CSX would have e f f i c i e n t interchanges ac St. 

Louis and Chicago that would allow i t to serve IPL's Stout Plant 

over non-circuitous routings, thereby e f f e c t i v e l y precluding the 

competition from NS f o r movements of western coal. 

I t i s c r i t i c a l t hat the Board ensure that balanced 

competition f o r movements of western coal to Indianapolis i s 

maintained. Therefore, the Board should preserve an i n d e f i n i t e 

oversight r o l e f o r i t to ensure that routings v i a Kansas City or 

other interchanges to NS from western c a r r i e r s w i l l be e f f i c i e n t 
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and that NS w i l l be able to compete e f f e c t i v e l y w i t h CSX f o r 

western coal shipments to Indianapolis. This oversight can not 

be l i m i t e d to f i v e years, as IPL's current coal supply and 

t r a n s p o r t a t i o n agreements do not expire u n t i l 2002. Thus, 

oversight must extend w e l l beyond that time. In a d d i t i o n , IPL or 

NS or both must be able to request that the Board compel UP or 

BNSF (a) not to discriminate against Kansas Cit y m favor of 

interchanges at points f u r t n e r east and (b) to p a r t i c i p a t e m a 

through rate w i t h NS m Kansas City on a nondiscriminatory basis. 

In the a l t e r n a t i v e , i f the propo.<^ed transaction i s approved, CSX 

should be required to give NS access over one of i t s l i n e s , from 

e i t h e r St. Louis or Chicago, t o Indianapolis. Without t h i s 

r e l i e f , balanced competition can not be maintained f o r western 

coal shipments to Indianapolis. 

Conclusion 

Therefore, the Board should not approve the proposed 

t r a n s a c t i o n unless i t adopts the f o l l o w i n g p r o t e c t i v e conditions: 

1. Indianapolis must be a "shared assets area", 

in c l u d i n g an equal sharing of trackage, the Avon and Hawthorne 

Yards, and d i r e c t access to each of the short l i n e s that serve 

Indianapolis; 
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2. Regardless cf the access option f c r Indianapolis, 

IPL must continue to have the r i g h t to b u i l d out to the 

Indianapolis Belt so as to be served d i r e c t l y by NS at i t s Stout 

Plant; 

3. In the a l t e r n a t i v e to condition No. 1, NS should 

> ive d i r e c t access to l ^ c a l shippers, di.:-ect access to ahort 

l i n e s serving Indianapolis, and especially d i r e c t access to IPL's 

Stout and Perry K Plants; 

4. Both Perry K and Stout Plants should be deemed "2 

to 1" points; 

5. In the a l t e r n a t i v e to cond i t i o n No. 1, NS should be 

required to pay CSX e i t h e r a trackage r i g h t s fee set at CSX's 

costs, or a switching charge set at CSX's or Indiana R a i l Road's 

costs (depending on which c a r r i e r d e l i v e r s the t r a f f i c to IPL's 

plants) but not both, on a d i r e c t passthrough b:,sis to Tpi,-

6. T r a f f i c i n Indianapolis handled by NS, e s p e c i a l l y 

IPL's u n i t t r a i n s of coal, need not be delivered t o , or picked up 

from, the Hawthorne Yard, but instead may be d e l i v e r e d by NS, or 

picked up by NS, d i r e c t l y from shippers; 
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7. Oversight of CSX's switching services w i l l be 

provided t o ensure that NS receives e f f i c i e n t , non-discriminatory 

service; 

8. The Board and the shippers, i n c l u d i n g IPL, must 

have the a b i l i t y '..o audit CSX's costs that are the bases f o r the 

trackage r i g h t s fee and the switching charge that NS must pay, 

with the Board em.powered to review and prescribe a lower, 

reasonable fee or charge i f appropriate, on an expedited basis; 

9. I n d e f i n i t e oversight i s required t o ensure that 

t r a f f i c v i a Kansas City or other interchanges to NS from western 

c a r r i e r s i s e f f i c i e n t ; 

10. The transaction should not be perm.itted to take 

e f f e c t u n t i l a l l necessary labor implementation agreements and 

de t a i l e d operations plans are i n place; and 

11. Union P a c i f i c and BNSF be required, i f requested 

by IPL or NS, to p a r t i c i p a t e i n ? through rate w i t h NS at Kansas 

City on a nondiscriminatory basis v i s - a - v i s Chicago and St. 

Louis, or i n the a l t e r n a t i v e , CSX be required to give NS access 

on a nondiscriminating basis over one of i t s l i n e s from St. Louis 
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or Chicago to Indianapolis, so that NS can compete e f f e c t i v e l y 

w i t h CSX f o r probable western coal movements to Indianapolis. 

Respectfully submitted, 

Michael F. McBride 
Brian D. O'Neill 
Bruce W. Neely 
Linda K. Breggin 
Brenda Durham 
Joseph H. Fagan 
LeBOEUF, LAME, GREENE 

St MacRAE, L.L.P. 
Suite 1200 
1875 Connecticut Ave., N.W. 
VJashington, D.C. 20009-572 8 
(202)986-8000 

Attorneys f o r Indian 
Power & Light Company 

Due Date: October 21, 1997 
Dated: October 21, 1997 
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UNITED STATES OF AMERICA IPL E.\hibit .No. 1 
DEPART.MENT OF TRANSPORTATION 
SURFACE TRANSPORTATION BOARD 

Fmance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 

NORFOLK SOUTHERN R.AJLWAY COMPANY -
CONTROL .^ND OPERATING LEASES/AGREEMENTS -

CONRAIL INC AND CONSOLIDATED RAIL CORPORATION 

VERIFIED STATEMENT OF MICHAEL A. WEAVER 

My name is Michael A. Weaver. I am the Manager ol" the Fuel Supply 

Organization of Indianapolis Power & Light Company ("IPL"), headquartered in and serving 

the metropolitan Indianapolis. Indiana. As Manager of the Fuel Supply Organization. I have 

responsibility for al! fuel purchases and deliveries to our powerplants. reporting to our Vice-

President Fuels. 

Professional Oualifications 

I am a civil engineer with a B S degree from the University of Pittsburgh. I 

also hold a Masters Degree in Mining Engineering, as well as a Masters in Business 

Administration from the University of Pittsburgh In addition. I received my law degree from 

Indiana University 



I began my professional career with the John T. Boyd Company, from 1970 to 

1975. From 1975-1980, I worked for the U.S. Bureau of Mines From 1980-1982. I was a 

mining engineer with the Colorado-UTE Electric Association. Montrose Company I was an 

associate professor in the School of Business and Earth and Mineral Sciences at Pennsylvania 

State University from 1982 to 1989 I have served in various positions in the Fuel Supply 

Organization at IPL since 1989. 

Summary of Statement 

The purpose of this statement is to explain how the proposed transaction would 

affect IPL. IPL is opposed to the proposed transaction unless the Board adopts caanges to the 

transaction to avoid harm to IPL and to the Indianapolis metropolitan area, as well as to 

address the problem the proposed transaci'on would create for movement of western coal to 

Indianapolis. 

The proposed transaction would seriously harm IPL because it would eliminate 

the major provider of rail transportation in Indianapolis, Conrail, and not adequately replace it 

with Norfolk Souihem or another substantial competitor to CSX (which also now serves 

Indianapolis). It is my understanding that NS and CSX have acknowledged that Indianapolis is 

the largest "2 to 1" metropolitan area affected by the proposed transaction, but they have not 

proposed that NS have an ownership interest in Indianapolis rail assets or direct access to local 

shippers (with one exception, a General Motors plant). 

Instead of allowing NS to compete on equal footing with CSX. Applicants have 

proposed that NS will have "overhead" trackage rights only, with direct access to only the one 



GM facility. NS would be barred from serving shippers directly through local trackage rights, 

and it would be barred from serving shippers via build-outs or build-ins, or from serving new 

facilities. Furthermore, all NS traffic would have to be routed through the Hawthome Yard 

where NS will have to depend on CSX for dispatching. NS's rights to use the Hawthome 

Yard have in no manner been specified. In addition, the Applicants' proposal would impose a 

trackage rights fee and a switching charge, rather than one or the other. Moreover, the 

proposed trackage right fee is too high, as it exceeds costs, and the switching charge, while 

allegedly cost-based, can not be audited by shippers which could allow unreasonable or 

inaccurate costs to be passed through to shippers. These factors, oarticularly when considered 

in aggregate, ensure that NS will be unable to compete on equal footing with CSX in 

Indianapolis. 

Applicants - especially CSX ~ have been unwilling to address the obvious 

competitive problems with their Indianapolis proposal. Since CSX would acquire Conrail's 

lines in Indianapolis, and would perform "pickup/delivery" services for NS and other carriers, 

CSX is the primary obstacle to resolving the problems in Indianapolis. The key problem is 

that CSX maintains that The Indiana Rail Road, its subsidiary, is an "independent" competitor 

of CSX. and that IPL will receive adequate competition at its E.W. Stout Plant from CSX and 

The Indiana Rail Road. Common sense dictates, however, that CSX will not meaningfully 

compete with a company .hat it controls. Given that CSX controls Indiana Rail Road, it is 

obvious that the Stout Plant is a "2 to 1" facility, as Applicants are treating IPL's CC. Pern-



K Plant, and that IPL needs direct access to both the Stout and Perry K Plants from a carrier 

other than CSX/Indiana Rail Road to maintain existing competition. 

Accordingly, IPL strongly opposes the proposed transaction unless the Board 

revises the proposed arrangement to make Norfolk Southem an equal competitor with 

CSX/Indiana Rail Road in Indianapolis, as Conrail is today. IPL is not seeking any advantage 

over today's circumstances, because Indianapolis today has balanced competition between 

Conrail and CSX/Indiana Rail Road This competition was evidenced prior to the 

announcement of the proposed transaction by the "Express Group" 

~ a group organized by Conrail and the short lines for the specific purpose of providing more 

competitive service. IPL seeks only to preserve that balanced competition. 

The most simple and effective way to preserve balanced competition is by 

designating Indianapolis a shared asset area, including both the .Avon and Hawthome yards. If 

NS is an equal owner of Coru'ail's tracks in and around Indianapolis, has access to the short 

lines, and is an equal owner of the Avon and Hawthorne Yards, NS and CSX/Indiana Rail 

Road will be able to compete on equal footing. I understand that Applicants have endorsed 

this approach for northern New Jersey, southern New Jersey, Philadelphia and Detroit, as a 

means of ensuring effective competition. There is no reason not to do the same for 

Indianapolis. This approach would allow NS and CSX to compete m the marketplace without 

recurring regulation. Only oversight by the Board would be required. 

In the alternative. NS should have ftilly effective - Lfi^, local - trackage rights 

that provide direct access to shippers in Indianapolis. Not only would local trackage rights 



allow direct access to shippers but the inefficient routing of all traffic through Hawthome Yard 

would be unnecessary and NS would be able to provide local service, as well as serve build-

ins, build-outs and new facilities. In short, direct access to local shippers would enable NS to 

compete with CSX on an equal footing, as Conrail does today with Indiana Rail Road at Stout 

and with CSX/Indiana Rail Road at the Perry K Plant (via a shon truck haul from the Stout 

Plant). 

If Indianapolis is not required to be a shared asset area, the terms and conditions 

of the trackage rights and switching services provided by CSX to NS (whether under the 

proposed plan or in connection with the fully effective trackage rights proposed by IPL) must 

be improved, to permit NS to '̂ "mpete effectively. 

First, the CSX/INRD competitor should not be charged both a trackage nghts 

fee and a switching charge. If the competitor provides direct service to a shipper, only a 

trackage rights fee is appropriate. If CSX provides the direct service, only a switching fee is 

appropriate. Applicants propose to impose both a trackage rights fee and a switching charge 

which will result in NS being unable to provide competitive service to Indianapolis shippers. 

Second, the trackage rights fee of 29 cents per car mile is too high, as shown by 

IPL Witness Crowley. The fee should instead be set at CSX's costs, as the switching charge 

Will be. so that CSX cannot always undercut .NS in competing for a shipper's traffic. Only by 

reducing the proposed trackage rights fee can Indianapolis shippers perhaps obtam the 

balanced competition they current!) enjoy. 



Third, IPL suppons the cost-based switching charge proposed by Applicants, 

provided that the charge will equal CSX ; actual costs and the shippers are allowed to audit the 

costs that CSX claims it incurred. In addition, the Board should review such charges 

expeditiously if challenged. Again, this will ensure that NS is able to compete on equal 

footing with CSX. 

Founh, the transaction should not be permitted to take effect until all necessary 

labor implementation agreements and detailed operations plans are in place. This wil! ensure 

thai IPL continues to receive adequate and competitive service during the transition period. 

In addition. Applicants' proposals for Conrail lines outside of the immediate 

Indianapolis area could result in substantial harm to IPL, because NS may not be able to 

compete effectively with CSX for the movement of western coal to Indianapolis, if that 

becomes necessary to comply with IPL's environmental obligations. Today, CSX has a direct 

route to Indianapolis from Chicago, and Conrail lias a direct route from Sl. Louis. Under the 

proposed transaction, CS.X would be able to interchange with the westem carriers at either 

Chicago or St. Louis and efficiently move the coal to Indianapolis. In contrast, NS's proposed 

routes from Chicago and St. Louis to Indianapolis are circuitous and inefficient. Furthermore, 

Kansas City may not be a viable interchange to ilS for westem coal, because of long-standing 

congestion problems there and because of the western carriers' likely preference for 

destinations east of Kansas Ciiy as interchange points for westem coal shipments. 

Accordingly, IPL strongly urges the Board to provide continuing oversight to 

ensure that any IPL traffic via Kansas City or other mterchances to NS from western camers 



will be handled efficiently and that through rates are quoted through Kansas City It is 

essential to maintaimng balanced competition that the westem camers do not discrmiinate 

against Kansas City in favor of Chicago or St. Louis where NS is at a competitive 

disadvantage. Therefore, IPL also requests that ilie Board ensure that the westem camers 

panicipate in a through rate with NS m Kansas City on a nondiscriminatory basis In the 

alternative, NS shou'd be granted trackage rights on a non-discriminatory basis over CSX lines 

from St. Louis or Chicago to lndiar.apolis to ensure that NS can effectively compete with CSX 

for the movement of western coal to Indianapolis. 

Background 

IPL serves primarily the Indianapolis metropolitan area, but because it gets its 

ccal elsewhere (today from downstate Indiana), the effects of the proposed transaction both on 

Indianapolis and elsewhere were potentially of significance to IPI After some consideration, 

however, we concluded that the pnmary effects of the transaction on IPL are those changes 

that will occur in and around Indianapolis. Secondarily, however, since IPL gets coal from 

downstate Indiana today, but may be required to purchase low-sulfiir coal from outside Indiana 

in the future, IPL is also concerned thai the competition it enjoys today for rail deliveries of 

coal continue in the fumre, and that changes throughout the Applicants' systems not adversely 

affect IPL. We have concluded that the proposed transaction may be very harmful to IPL's 

existing and future rail competition, and thus IPL has chosen lo panicipate in this proceeding 

for both reasons. 



IPL opprates four coal-fired plants. Two are located well south of Indianapolis 

and apparently win not be affected by the proposed transaction. The other two are m the 

Indianapolis area ar.d will be affected by the proposed transaction. Those latter two plants. 

Perry K and Stout, are IPL's primary concern in this proceeding. 

Today, tne configuration is as follows. The Indiana Southern Railroad 

originates coal for IPL and hauls it nonh to Conrail, which must switch the cars for Indiana 

Southem mto the Perry K Plant. Indiana Southem-originated coal can also be delivered to 

Conrail which, in mm. can deliver it tc T'.- Indiana Rail Road, a subsidiary of CSX, for 

switching into IPL's Stout Plant. Under a negotiated switching charge with IPL that results in 

The execution of that contract followed several years of litigation in which 

Illinois Central, the predecessor to The Indiana Rail Road, tried to charge IPL an outrageous 

switching charge of $1000 per car after first sening it at 5250 per car The Indiana Public 

Service Conmnss.on reduced it to i 17.50, but the ICC raised it to $35.00 and remanded the 

matter to the Indiana PSC for a new heanng We were urged by the Indiana PSC to settle, 

which we did, for a switching charge of S per car. 
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When Conrail sold the Petersburg Secondary which is now Indiana Southem, 

The point is that Stout has two-carrier access through switching via Conrail (or a 

potential for a build-out to Conrail), as well a; direct access via Indiana Rail Road (which also 

serves one of our downstate coal producers). 

Indianapolis Should Be .i Shnr̂ (f Asset Area. 

Indianapolis is today served by two Class 1 railroads When Conrail disappears, 

and NS appears in Indianapolis, it should do so under the same terms that control Conrail's 

competition with CSX/Indiana Rail Road today. The simple solution to the problems created 

by the disappearance of Conrail is to let NS compete on an equal footing with CSX. The 

simple method of achieving that result is to allow NS to be a jnini owner of Conrail's tracks in 

and around Indianapolis, especially the Indianapolis Belt Secondary ("the Belt"). NS should 

also be an equal owner of the Avon and Hawthome Yards. CSX suppons shared asset areas 

within New Jersey, Detroit, and Philadelphia so that both CSX and NS will have an equal 

oppormnity to obtain ih: business in those areas. The same logic should ap))ly to Indianapolis. 

In fact, I understand that NS has advocated ownership interesis as the best 

means of assuring vigorous competition, but did not achieve that in Indianapolis. Without 

substaniial investment in Indianapolis, NS has little mcentive to compete directly with CSX. 

If il had an ownership interest, NS could serve directly shippers on the Belt, 

including IPL's Stout Plant via switching or via a build-out or build-in, as Conrail can today. 



NS would also be allowed to serve IPL s Perry K Plant, which Conrail serves directly today 

through joint access. In addition, NS could and should be able to connect with the short lines 

in aiid around Indiai.apolis. 

Furthermore, a shared asset area would increase efficiency for shippers and the 

A iicants, by avoiding thc congestion that is likely to occur at Hawthome Yard, as a result of 

the inefficient routing of IPL's unit trains of coal into and out of the Hawthome Yard It is 

much more sensible to route them directly to the Stout Plant which would be possible if 

Indianapolis were a shared assets area, since NS would have equal say with CSX.' 

In sum, the simple, straight-forward solution to remedying the disruption of 

balanced competition in Indianapolis that would occur under the .Applicants' proposal is to 

establish a shared assets area of the type Applicants have proposed for parts of Detroit, New 

Jersey, and Philadelphia. 

In the .Alternative, NS Should Have Direct Access to IPL's 
Perry K and Stout Plants and, in Any Event, IPL Should Be 
Found to Be Able to Build Out to Conmil frnm fhe Stout Plant. 

A key factor limiting .NS's ability to compete with CSX under the proposed 

transaction is the lack of ftilly effective trackage rights over the Belt. NS would have 

overhead trackage rights only, which will not allow NS to .serve Indianapolis shippers directly. 

^ This would also mitigate the negative environmental impact of the proposed use 
ol Hawthorne Yard. Indianapolis is only marginally in compliance witli the ozone ambient air 
quality standards, and attempts to enforce "nozone" limitations on commuters, people who cut 
their lawns with gas lavvn mowers, and oiliers. m an effort to avoid the nsk of violating the 
ozone NAAQS, Applicants' approach creates a "bottleneck" problem for shippers, as opposed 
to pioviding direct access to shippers for NS and. therefore, is particularly inappropriate from 
an environmental perspective. 
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Instead, under the proposed transaction, al! NS traffic would be routed through the Hawthome 

Yard, where CSX/Indiana Rail Road would perform switching services for NS (with the one 

exception of a GM plant that NS could serve directly).^ In order to maintain meaningftil, 

balanced competition in Indianapolis, NS must be granted ftilly effective trackage rights that 

enable it to serve shippers directly, including through build-outs. 

Today, Conrail operates over, and ov/ns, the Belt, which comes within 3 miles 

of IPL's Stout Plant in Indianapolis As the sole camer operating over the Belt, Conrail has 

the right to .serve the Stout Plant directly through a build-in or build-out Yet, the proposed 

transaction would bar NS from serving shippers in Indianapolis directly, even via such build-

ins or build-outs. This continued limitation on NS's access to the Stout Plant is inefficient, 

unnecessary, and totally inappropriate, since Conrail could provide such service today. CSX 

is trying to improve its competitive position in Indianapolis through the proposed transaction, 

since CSX obviously does not compete with one of its almost wholly owned subsidiary. 

Applicants' claim that Stout is technically not a "2 to 1" shipper because CSX 

does not serve it is complete nonsense, becau.se IPL is losing the ability to build out to one of 

its two carriers today, and the ability to build out to CSX at the Bell rather than Conrail aoes 

not create effective competition with Indiana Rail Road, since CSX controls Indiana Rail 

Road. IPL needs a carrier other than CSX to replace Conrail in order to provide effective 

competition at Stout. 

' In fact. Applicants have not determined how operations by NS would be 
conducted and, therefore, it is important that the Board delay the effective date of its decision 
until labor implementing agreements and detailed operational plans are in place. 
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The Board should pemiit IPL's Stout Plant to be served by NS directly, if a 

build-in or build-out from 'he Belt is feasible, since IPL has the right today. The 

accompanying testimonies of John E. Porter and Larry Anacker demonstrate that such a build-

out, if financed by IPL, would cost between appi oximately $ 

at most and is entirely feasible along the roure shown in the map accompanying Mr. 

Porter's testimony IPL Exhibit 2 (JEP-1). 

As for IPL's Perry K plant, Conrail uCLs, in essence, as a neutral destination 

carrier today, whether coal originates on Indiana Southern or CSX/Indiana Rail Road. Since 

the neutral destination camer would be lost under the proposed transaction, it must be 

replaced with a meaningftil competitor to CSX, under circumstances that permit NS to 

compete. 

In sum, the Board should adopt a protective condition that Applicants may not 

proceed with the propo.sed transaction unless CSX pemiits. and NS accepts, local trackage 

rights, not just overhead rights, over the Belt, and that NS should be specifically obliged to 

serve directly IPL's Stout and Perry K Plants upon request by IPL, and independently to quote 

rates and terms of service for such transportation if IPL so requests.̂  

' Furthermore, and with due respect to the Board. IPL does not believe that the 
two carriers will assure competition under the circumstances of the Conrail acquisition (i.e.. 
the closed-door negotiations of NS and CSX and the magnin.de of the acquisition premium). 
In order to assure effective competition to Stout and Perry K Plants while IPL uses Indiana 
coal and before it may be obliged to switch to non-Indiana coal, IPL requests the Board also 
grant effective trackage nghis for Indiana Southem Railroad to serve directly IPL s Stout and 
Perry K Plants. 
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provides direct service to IPL, or interchanges IPL's traffic with a carrier other than CSX, NS 

(and thus IPL; should only be required to pay CSX for the trackage rights il uses, and not pay 

for non-existent or urmecesscry switchi.ig services. 

Conversely, if NS does not provide direct service to IPL, but instead 

CSX/Indiana Rail Road provides switching services to reach IPL's facility, CSX/Indiana Rail 

Road deserves to be paid for those switching services. However, the switching should be 

pertormed efficiently Applicants' proposal to route coal unit trams or trainload shipments 

through Hawthome Yard would be highly inefficient. If CSX or Indiana Rail Road provide 

necessiliy switching services, they should be paid for tliem; if it is not necessary for CSX or 

Indiana Rail Road lo switch a particular train, there should be no switching charge. 

Instead of requiring NS to route al! traffic into Hawthome Yard, as proposed, 

NS should be able to interconnect with any railroad that Conrail can interconnect with today. 

Specifically, NS should be able to interconnect directly with Indiana Rail Road or with Indiana 

Southern. 

When NS interconnects with Indiana Rail Road while using CSX s tracks (from 

Lafayette or Muncie) it should pay CSX a trackage rights fee set at cost, it should not also pay 

CSX a switching charge This is reasonable because today Conrail can interconnect directly 

with Indiana Southern and with Indiana Rail Road, with only the payment of a reasonable, 

per car switching charge ( 
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Thus, when NS replaces Conrail as CSX,Tndiana Rail Road's chief competitor, it should not 

be put in a worse position than Conrail is today. 

FinaKy, if instead NS interconnects with CSX at the point (Lafayene or Muncie) 

at which NS's ownership interest in lines into Indianapolis may end. and CSX/Indiana 

Railroad takes IPL's coal trains into the Stout and Perry K Plants, CSX or Indiana Rail Road 

should charge only a switching charge and not also a trackage rights fee (since CSX will own 

the lines). 

These changes in the proposed transaction would allow NS to interconnect in 

the same fashion with Indiana Rail Road or Indiana Soulhern as Conrail can today and would 

simply entitle IPL to the same rail service it has today. 

If Indianapolis Is Not a Shared Asset Area. The Trackage 
Rights Fee And Switching Charge Paid by NS Should Be Set al 
CSX's Costs, With a Direct Passthrough to The Shippers, And 
The Board And Shippers Should Be Allowed to Audit And 
Challenge Those Costs If Appropriate. 

Based on the testimony of IPL Wimess Crowley, the proposed trackage rights 

fee for NS of 29 cents per car-mile is too high and would serve to prevent NS from providing 

effective competition to its landlord, CSX. The trackage rights fee should be at the level 

recommended by Mr. Crowley. According to the Applicants, the Board has in the past 

approved fees at a level approximating the trackage rights fees of 29 cents per car mile 

proposed by Applicants, but such fees have been too high. BNSF. for example, apparently is 

having difficulty competing with UP-SP to use UP's and SP's tracks. Even if the Board is not 

persuaded that trackage rights in general create competitive disadvantages, the high fee 
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proposed by Applicants, particularly when coupled with other factors such as the routings to 

Hawthome Yard (even if the NS train went right by a shipper's facility, or a build-out from i l , 

such as the S:out Plant), will clearly prevent NS from competing, as Ccnrail does today, with 

CSX/Indiana Rail Road in Indianapolis on equal lerms. 

NS should have trackage rights over CSX's tracks, paying only CSX's costs for 

those rights. Otherwise, the landlord CSX will have an inherent advantage in competing with 

its tenant NS. Setting the trackage rights fee at cost would not be unfair to CSX, since 

Applicants have agreed that CSX will charge NS a switching charge set at cost, and there is no 

concepmal reason for setting the two differently. 

The Applicants have proposed that NS be charged only a "cost-based" 

switching charge. IPL and other shippers should be allowed to audit the costs that CSX will 

claim it incurred. If IPL must pay a switching charge equal to cost. IPL, other shippers, and 

the Board should have access to the carrier's costs to verify them. Applicants can hardly 

expect shippers to "buy a pig in a poke," but lhal is what iheir proposal amounts to without 

shipper input and Board oversight or review. 

In sum, tiie Board should condition the proposed transaction by specifying that 

the "cost-based" switching charge imposed by CSX will equal its "costs" and that the trackage 

rights fee CSX charges NS should also be set at the level of CSX's costs The Board should 

also audit those costs, and allow sh.ppers to do so, and provide for expeditious challenges to 

the switching charge (v.'ithout a finding of market dominance being necessary to proceed), if 

CSX attempts to unpose excessive or unreasonable costs through the miposition ot that charge. 
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The Proposed Transaction Should Not Be Permitted to Disrupt 
Today's Balanced Competuion for Movements of Westem Coal 
in Indianapolis 

Other aspects of the proposed transaction outside of he immediate Indianapolis 

area could adversely impact IPL by altering today's balanced competition for the potential 

movement of westem coal to Indianapolis. Maintaining existing competition for moving 

westem coal is of critical importance to IPL because it may need to use westem coal to 

comply with its environi.iental obligations under the Clean Air Act and other statutes or 

regulations. IPL would have to rely on sources outside of Indiana to obtain low sulfur coal. 

Given that low-sulfur coal reserves in the East are quite luniied and in demand, it is more 

likely that IPL would buy westem compliance coal. The originating carriers of the western 

coal would almost certainly be Union Pacific or BNSF. 

The environmental obligations could include, for example, but are not limited 

to, requirements under Phase II of the Clean Air Act. For example, m the year 2000, much 

uncertainty in utility coal markets will develop, as Phase II of the Clean Air Act Amendments 

of 1990 become effective. Under Phase II , IPL may have to "scmb" more of the sulfur from 

its emissions, or otherwise have to use low-sulfur coal. (It may not have do so precisely in the 

year 2000, because IPL can accumulate credits, deferring such a decision.) Depending on the 

cost of low- and high-sulfur coai, the cost of scrubbing, the cost of sulfur dioxide credits, and 

other factors. IPL may well be required to change coal supplies to meet the then-applicable 

emission limitation requirements, after our cunent contract for high-sulfur coal expires m 

2002. In addition. EPA's recently proposed ozone and paniculate regulations and EPA's 
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recent proposal to reduce nitrogen oxide emissions may accelerate IPL's need to buy westem 

compliance coal. 

Il is necessary to ensure that balanced competition for the movement of western 

coal is addressed in this proceedhig. Even though IPL's need for westem coal may develop 

after this proceeding is over, the Board's decision will have a permanent impact on IPL's 

ability to obtain westem coal and meet its environmental obligation. 

Under the proposed transaction, because CSX controls access to the Stout plant 

(via Indiana Rail Road and because of its proposed acquisition of the Conrail line) it could 

effectively prevent the use of westem compliance coal by favoring its own eastem low-sulfur 

coal origins, even if they do not produce the best outcome for IPL's ratepayers or the 

environment. 

Today, Stout has competitive options for compliance coal that it would lose 

under the proposed transaction unless ilic proposal is properly conditioned. For example, IPL 

could ship westem coal over Conrail via St. Louis and over CSX via Chicago and thus has two 

competitors. Under the proposed transaction, however, CSX would take over the Conrail line, 

thereby monopolizing the two efficient routes to Indianapolis. In contrast, NS's proposed 

routes out of St. Louis and Chicago to Indianapolis would be circuitous and inefficient at best. 

The most competitive alternative for NS would be an interchange at Kansas City; however, 

there are serious impediments to NS providing effective competition to CSX from Kansas 

Citv. 
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First, it is well-known that Kansas City has severe congestion problems that 

may not be of limited duration. (The $90 million facility recently built m Kansas City by 

BNSF to reduce congestion was not built to alle\ iate congestion affecting arriving unit trains 

of coal.) Carriers and shippers often t.'7 to avoid Kansas City because of its congestion. 

Second, BNSF and UP are likely to be reluctant to be "shon-hauled" to Kansas 

City, and instead may only quote rates to St. Louis and Chicago, where NS would then be at a 

clear competitive disadvantage vis-a-vis CSX to get to Indianapolis. Accordingly, NS may not 

be able to compete with CSX tor westem coal shipments to Indianapolis, whereas Conrail 

could today. 

The Board must ensure that balanced competition for movements of westem 

coal to Indianapolis is maintained. Therefore, the Board should preser\e an indefinite 

oversight role for it to ensure that routings via Kansas City or other interchanges to NS from 

westem carriers will be efficient, and that NS will be able to compete with CSX for westem 

coal shipments to Indianapolis This oversight can not be limited to five years, as IPL's 

current coal supply and transportation agreements do not expire until 2002. Oversight must 

extend weil beyond that time. 

In addition. IPL or NS, or both, mus be able to request that the Board compel 

UP or BNSF not to discriminate against Kansas City in favor of interchanges at points further 

East and to participate in a through rate with NS in Kansas City on a nondiscriminatory basis. 

In the altemative. if the proposed transaction is approved. CSX should be required to give NS 

access on a nondiscriminatory basis over one of its lines, from either St. Louis or Chicago, to 
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Indianapolis. Without this relief balanced competition can not be maintained for westem coal 

shipments to Indianapolis. 

Conclusitfn 

IPL opposes the proposed transaction unless the Board adopts protective 

conditions that remedy the Applicants' proposal for Indianapolis in a maimer that ensures that 

competition is maintained in the Indianapolis area. The following conditions will help address 

the serious flaws in the Applicants' proposal: 

1. Indianapolis should be a "shared asset area," including a sharing of trackage 

and yards, and direct access to short lines serving Indianapolis; 

2. Regardless of the access option for Indianapolis, IPL should continue to have 

the right to build out to the Belt so as to be served directly by NS at IPL's Stout 

Plant; 

3. In the alternative to condition No. 1, NS should have direct access to local 

shippers, direct access to shortlines serving Indianapolis and especially direct 

access to IPL's Stout and Perry K Plants, as should Indiana Southem; 

4. Both Perry K and Stout Plants should be deemed "2 to 1" points; 

5. If Indianapolis is not a shared asset area. NS should be required to pay CSX 

either a trackage rights fee set at CSX's costs, or a switching charge set at 

CSX's or Indiana Rail Road's costs (depending on which camer delivers the 

traffic to IPL's plants) but not both, on a direct passthrough basis to IPL; 
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• 

6. Traffic in Indianapolis handled by NS, especially EPL's unit trains of coal, need 

• 
not be delivered to, or picked up from, the Hawthome Yard, but instead may be 

delivered by NC, or picked up by NS, directly from shippers; 

7. The Board should provide oversight of CSX's switching services to ensure that 

• 
NS receives efficient, non-discriminatory service; 

8. The Board and the shippers, including IPL, should have the ability to audit 

• CSX's costs that are the bases for the trackage rights fee and the switching 

charge that NS must pay, and the Board should review and prescribe a lower, 

• 
9. 

reasonable fee or charge if appropriate, on an expedited basis; 

The transaction should not be permitted to take effect until all necessary labor 

implementation agreements and detailed operations plans are in place; 

• 10. Union Pacific and BNSF should be required, if requf led by IPL or NS, to 

participate in a through rate with NS in Kansas City on a nondiscriminatory 

• 
basis vis-a-vis Chicago and St. Louis, or in the altemative, CSX should be 

required to give NS access on a nondiscriminatory basis over one of its lines 

from St. Louis or Chicago to Indianapolis, so that NS can compete effectively 

• with CSX for probable westem coal movements to Indianapolis; and 

11. The Board should provide mdefinite oversight to ensure that routings via NS to 

• 
Indianapolis are efficient when and if the coal originates in the West. 

• 
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I, Michael A. Weaver, verify under penalty of perjury that the foregoing is 
true and correct Further, certify that I am qualified and authorized fo file this 
Verifled Sutement Execut on October 17, 1997. 

Michael \ . Weaver 
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BEFORE THE 

SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 

NORFOLK SOUTHERN RAILWAY COMPANY 
- CONTROL AND OPERATING LEASES.//, CRTZEMENTS -

CONTRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

VERIFIED STATEMENT OF 
JOHN E. PORTER 

My name is John E. Porter. I am President and Owner of Porter & Associates, 

located in Sunman. Indiana. As President, I have responsibility for daily operation of the 

business. I am a professional registered land surveyor in Indiana, Ohio and West Virginia. I 

began my professional career with CSX Transportation from 1969 to 1988. While at CSXT, my 

duties and responsibilities included railroad design, estimating, surveying, and construction 

management. 

The purpose of this statement is to provide a description of the results of my study 

ofthe feasibility of constructing a line of railroad ft-om Indianapolis Power and Light's ("IPL") 

E.W. Stout Plant (Stout) to the Indianapolis Belt Secondary Route ("the Belt"). The factors I 

considered in determining the preferred route for such a line were: land suitability, shortness of 

routes and potential costs. 

To the best of my knowledge and belief, the most efficient and economical route 

for such a line fi-om Stout to the Belt is depicted on the attached map (Exhibit JEP-1). The route 



I have selected actually would connect to a short section of Cv.nrail track (the "Conrail Stub"), 

that in turn connects to the Belt. The build-out identified was determined to be the most feasible 

because of the cost and, to a lesser extent, the construction time. The terrain is relatively flat, 

and the only significant obstacle is the required construction of a bridge over the \\liite River, 

which is reflected in my estimate. 

Taking into account the various factors I hr ve listed, the estimated cost of the line 

from Stout to the Belt would be approximately exclusive of land costs. The cost 

components that I considered in developing my estimate are set out in the attached table (Exhibit 

JEP-2). 

It is my understanding that a real estate expert with IPL has provided in a separate 

verified statement the basis for the estimated cost of purchasing the real estate that would be 

required to construct the build-out described above. 



BUILD-OUT OPTION FOR INDIANAPOLIS POWER & LIGHT S 
E.W. STOUT PLANT TO THE INDIANAPOLIS BELT 

SECONDARV ROUTE, CONRAIL STUB 

JLI'-2 

HEM 

GRAPrNG: 

CUT TO BE USED AS FILL 

FILL FROM BORROW 

CLEARING AND GRUBBING 

SUB-BALLAST 

SEEDING AND MULCHING 

TOTAL GRADING 

CULVERTS 

BRIDGE SPANS-4 EA 

TOTAL STRUCTU' .ES 

GRADE CROSSINGS. 

SURFACES - BUILD 

TOTAL GRADE CROSSINGS 

TRACK CONSTRUCTION: 

BUILD TRACK 

BUILD TURNOUTS (NO. 8) 

TOTAL TRACK CONSTRUCTION 

RELOCATE AND/OR RAISE POWER LINES 

TOTAL UTILITIES 

MISCELL.ANEOUS: 

ENGINEERING (5%) 

CONTINGENCIES (5%) 

TOTAL MISCELLANEOUS 

L M I 

CY 

CY 

SY 

TONS 

SY 

UNIT 
PRICE 

COST 

LS 

LS 

TF 

TF 

EA 

SUBTOTAL (exclusive of land): 

RIGHT OF WAY (b\ IPL): 

PROPERTY TO BE ACQUIRED 

TOTAL ESTIMATE (including land acquisition) 





VERinCATION 

I, John E. Fc^er, venfy under penalty of perjury that the foregoing Is true 

and correct Further, I certify that I am qualifled and authorized to file this 

Verified Sutement Executed on October 20,1997. 
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SURFACE TRANSPORTATION BOARD 

Finance Docket No 33388 

CSX CORPORATION \ND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

- CONTROL AND OPER.ATING LEASES/AGREEMENTS -
CONRAIL INC AND CONSOLIDATED RAIL CORPORATION 

VERIFIED STATEMENT OF 
LARRY A. ANACKER 

My name is Larry A. Anacker. I am Supervisor of the Real Estate Services 

Division of Indianapolis Power & Light Company ("IPL"), located in Indianapolis, IN. I have 

responsibility for the purchase and sale of IPL properties. I graduated from Washington High 

School in 1955 with a high school diploma. I began my professional career with IP&L m 

1957. I have been involved with real estate for IPL for over twenty (20) years. I have been 

supervisor of the division for six (6) years. 

The purpose of this statement is to provide an estimate of the cost of acquiring 

real property for purposes of constructing a build-out from IPL's E.W. Stout Plant in 

Indianapolis, Indiana to the Indianapolis Belt Secondary Route. My cost estimates are based 

on the results of the feasibility analysis conducted by John Poner of Porter & Associates and 

described in his Verified Statement, filed contemporaneously. 



I calculate that approximately acres of property would be necessary to construct 

the build-out. I estimate that the per acre cost for the purchase ot the property required for a 

build-out would range between per acre. My analysis is based on the 

price of land in other Indianapolis locations. In aggregate, the cost of purchasing the required 

property would range between The property value of the pro­

posed route is probably near the low end of the range because it is unused industrial property 

with almost no alternate use other than for right of way. It is too small and nartow for other 

uses. 

Examples of such purchases in and around Indianapolis for the last few years, 

from which I derived my estimated cost range, are as follows: 

Address SizsjiLPaicd Price Pgr Acre Other Consideration. 

Former industrial 
site' 

Active businesŝ  

Semi-rural area in 
Indianapolis 



VERIFICATION 

I, Larry A. Anacker, verify under penalty of perjury that the foregoing is 
true and con-ect Further, I certify that I am qualified and authorized lo file this 
Verified Statement Executed on October 17, 1997. 
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INTRODUCTION 

My rame is Thomas D Crowley. I am an econoic":' and President of the economic 

consulting firm of L. E Peabody & Associates. Inc. The Firm's offices are located at 1501 

Duke Street, Suite 200, Alexandria, Virgmia 22314 My qualifications and expenence are 

attached this Venfied Statement as IPL Exhibit 4 (TDC-1). 

If the CSX/NSi control application ofConrail^' is approved m its current form, Indianapolis 

Power & Light Co.mpany ("IP&L") will lose the existmg competitive rail alternatives to its E.W. 

Stout ("Stout") and CC. Perry K ("Perry K") Generating Stations IP&L is therefore requesting 

that the Surface Transportation Board ("STB") condiuon its approval of the acquisition of 

Conrail by requinng the Conrail lines and facilities servmg Indianapolis to become a "Shared 

Assets Area ' where CSX and NS would have equal jomt ownership of the Conrail asseLs If this 

"pro-compeutive measure" is not incorporated, IP&L's concems would at the ver>' least requu-e 

CSX to grant cost-based trackage rights to another carrier to operate over previous Conrail lines 

in Indianapolis. Indiana that would sufficiently enable an alternate camer direct access to the 

Indiana Southem Railroad ("ISRR"), the Indiana Railroad ("INRD") and IP&L's Stout and Peny 

K Stations, as Conrail does today. 

1 have been asked by IP&L to review the CSX/NS control application and evaluate its 

impact on thc existing competitive options available to IP&L s Stout and Pern K Stations, and 

IP&L's future ability lo acquire market transr .nation rates to each sution In making this 

evaluation, I reviewed the CSX'NS control application, the depositions of various CSX and NS 

witnesses, and the CSX and NS responses to IP&L's Interrogatories and Document Requests 

rS.X Cor,H-r..ii .ri and CS.X 1 ran.s|.onaii..n In. (-rs.X' t'Nortolk Soulhern Corporation and Norh.lk .Southern 
Railwav ( or,p.nn T NS") proposed acc|uisii,on ol Conra.l Inc and Consolidated Rail Corporation ( C onrail' , 
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I have also analyzed whether there are rail transportation alternatives available to IP&L's two 

stations, assuming the acquisition is approved as presented by CSX and NS, which would enable 

IP&L to maintain the competitive simatioas it enjoys today if the conditions IP&L is seeking in 

this proceedmg are not adopted by the STB I have mcluded as IPL Exhibit 4 (TDC-2) a 

schematic of the rail facilities m the vicmity of IP&L's Stout aod Perry K Suiions which are 

discussed in this Verified Statement 

My comments are organized below under the following topical headings: 

II. Background 

III. Summary and Fmdmgs 

rv. Transportation Altematives for Stout and Perry K 

V Applicants Acknowledge Perry K and Stout as "2-to-r' Locations 

VI. Impact on Controlled Conrail Lines on IP&L's Stout and Perry K Stations 

VII Request for Conditions for Competitive Access at Peny K and Stout 
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II. BACKGROUND 

The Perry K and Stout Stations are rwo (2) of IP&L's f̂ ûr (4) coal-fired generating plants 

located in Indiana The H T Pritchard and Petersburg stations are located m ManinsviUe and 

Petersburg, IN. respectively, south of Stout and Perry K which are located m Indianapolis 

Today, the IP&L plants receive coal from southem Indiana mines, having burned over 6.5 

million ton.s m 1995, more than 6 8 million tons m 1996 and an estunated 7 4 million tons for 

1997 

A long term coal supply concem for IP&L is that once Phase II of the Clean Air Act 

becomes effective, alternatives to the current high-sulfur coal will need to be unplemented 

Other Clean Air Act requirements or environmental restrictions may oblige IP&L to change coal 

suppliers even betore Phase II becomes effective. Whether through scrubbing the coal moved 

from IP&L's present sources or shipping low-sulfur coal from the east and west, IP&L's present 

uncertainty tor their coal supply is now augmented by tbe NS/CSX proposal to acquire the 

Conraii lines IP&L cannot make a decision with respect to its coal supply until IP&L 

detemiines if it will be able to maintain the railroad competition it has today for its coal 

movements. 

Today, the City of Indianapolis is served by two (2) railroads - CSX anc! Conrail (over its 

own lines as well as the former Indianapolis Belt Secondary)̂  The Indiana Railroad ("INRD") 

and thc Indiana Southern Railroad ("ISRR") are shon lines in the Indianapolis area CSX owns 

S97< of the INRD which means thc INRD is a component pan of CSX and not an independent 

railroad The ISRR is an independent shon-line thai connects onlv to Conrail. south of the Belt 

Tlic Indianapolis Belt Secondarv I 'B;!! i is a " I '-shaped line ot Hack approximaieK 13 S miles lone thai 
to\i-r' tiH- soulhern pan ot Indianapolis See IPL Exhibii 4 (TDC-21 
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Indianapolis is considered a "two-railroad town" which will only be ser%ed by one Class I 

railroad, i e CSX, if the proposed acquisition is approved as it was filed by CSX and NS. 

Specifically, and as discussed m greater detail m the remaimng parts of this Verified Statement, 

CSX will assume Conrail's existing operations in the Indianapolis area and NS will be awarded 

overhead operating u-ackage nghts as well as access to the Hawthome Yard located east of the 

City of Indianapolis Fhis proposed change in operations wUl adversely affect the existing rail 

competition between Conrail and CSX that exists today at botn the Peny K and Stout Stations 

as for all Indianapolis Shippers. 
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ni. SUMMARY ANT) FLNDINGS 

If the CSX/NS conmM application is approved in its current form, IP&L will lose the 

existing rail competition that it enjoys at its E.W Stout and CC Perrv K C-eneratmg Sutions. 

CSX and NS both have stated that the City of Indianapolis will have the most "2-to-r shippers '̂ 

from this proposed u-ansaction and specifically have designated IP&L as one of 66 impacted 

shippers in the Indianapolis area. 

The followmg sunmiary and findings are denved from my analyses on behalf of IP&L of 

the NS/CSX cono-ol application to acquir the exi.sting Conrail lines. 

• For existing and future movements of coal to Stout, IP&L currently has access to a 
number of alternate railroads and rail routes which include: 1) INRD direct; 2) 
ISRR/Conrail and a reciprocal switch move on INRD, 3) CSX/INRD, and 4) alternate 
build-out/build-in scenarios to access Conrai! direct. 

• For existing and fumre movements of coal to Perry K, IP&L currentiv has access to two 
alternatives: 1) ISRR/Conrail direct; and 2) INRD to Stout and truck to Perry K 

• If the NS/CSX acquisition of Conrail is approved in its cunent fonn. CSX will control 
deliveries to both Siout and Peny K because CSX will gam control of the existing 
Conrail lines 

Following the NS/CSX proposed acquisition of Conrail. NS will gain "overhead" 
trackage nghts on the Belt to the Hawthome Yard These "overhead' trackage rights 
will not provide effective competition to CSX at either Peny K or Stout 

The reasons the propo.sed CSX/NS plan competitively disadvantages movements to 
IP&L's Stout plant include al CSX owns 897r of die INRD which is the onlv railroad 
serving Stout; b) CSX will control the Conrail Belt which eliminates direct access to 
Stout by a Class 1 railroad other than CSX, c) CSX will control thc Conraii Belt and 
connecting rail lines which eliminates build-oui or build-m options to a railroad other 
than CSX; and d) NS only has overhead trackage rights to Hawthorne Yard and thc 
movement of high volume coai to Hawthorne Yard by NS for subsequent deliver, hy 
CSX IS exircmel\ inefficient and considerablv more costiv 

A • :-io I • shipper is a shipper thai has tv̂ o effcciivc i.ansportation alternatives belore the merger but onK one 
alternative alter ihe mercer unless a specitic condiuon is identified which maintains the t«o eflective pre merecr 
allernaiues ' 
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• The reason the proposed CSX/NS plan competitively disadvantages movements to 
IP&L's Perry K plant is that CSX will control direct rail delivenes and also wi!) control 
truck deliveries from Stout because it is the only rail camer to Stout. Suted differently. 
CSX will control both effective transportation options to Perry K. 

• In order for IP&L to maintain its pre-merger stams quo at Stout and Perry K, 
Indianapolis should be designated as a "Shared Assets Area" where both CSX and NS 
would serve and compete lor the same Shippers 

• If Indianapolis is not a shared assets area. Stout and Perry K at the very least would 
require that local trackage nghts over the current Conrail Imes be granted to NS as a 
condition of the merger 

• The local trackage rights requested are applicable to: 1) the Conrail lines that access 
Stout and Perry K, 2) the Conrail lines that connect to ISRR at Mile Post 6. 3) the 
Conrail lines to be "built-out" to or "built-in" from; and, 4) the Conrail lines that 
connect to existing NS lines located east and west of the "Belt". 

• The trackage nghts agreement requested would be an arms-length transaction, designed 
solely to ensure IP&L of continuance of its pre-merger competitive stams quo As such, 
compensation for trackage rights should be limited to IP&L's pro-rata volume share of 
retum on mvestment and maintenance of the mvolved rail Imes, 

• Specifically, the trackage rights compensation should equal per car-mile or 
per o-ailmg gross ton-mile at 4Q97 levels and should be adjusted quanerly 

begmmni 1Q98 based on the change in the RCAF-A or RCAF-5, 

• Switching charges and fees should be cost-based and audited by shippers once defined 

CSX's Witness Han stated that the Indianapoiis area has 66 of the 83 2-to-l locations 

resulting from the transaction and that 'these shippers represent less than seven-tenths of one 

percent of the combined revenues for Conrail and CSX in 1995 * A small number although 

no customer should suffer from thc elimination of meaningful competition." 

IP&L considers the role of Conrail more as essential than "meaningful competition' The 

STB must grant these conditions in order for IP&L to maintain its present negotiating leverage 

through competitive transportation alternatives. 

Railroad C ontrol Applicaiior, Volurne 2A ol 8, pace M"" 
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rv. TRANSPORTATION ALTERNATIVES FOR STOLT ANT) PERRY K 

A. TRANSPORTATION ALTERNATIVES TO STOUT 

IP&L's Stout plant has received approxunately 1.3 million tons of coal annually for the past 

three years from Davies, Green, Knox and Sullivan counties in southem Indiana. This coal 

could be onginated by the INRD, ISRR, SOO and/or truck. Today, IP&L has a number of 

viable competitive alternatives for the delivery of coal to its Stout plant: 1) INRD direct, 2) 

ISRR/CR and delivery by INRD pursuant to a Conrail absorbed switch charge; 3) CSX 

ongination and an INRD delivery and, 4) a build-out to Conrail with connection to rail 

camer(s) that access eastem and westem compliance coals. Tlie first two altematives are used 

by IP&L today to move coals mined in southern Indiana lo the Stout Plant. The next two 

alternatives are also important considerations for IP&L as it looLs at othei origins for low-sulfui 

coal such as the Powder River Basin ("PRB") m Wyoming or compliance coals located m the 

east. 

1. INRD Direct 

Stout IS served directly by the INRD fn m coal mines located to the south The INRD line 

also continues north from Stout where it connects with the "Belt' which is owned by Conrail. 

2. ISRR/CR 

Stout can also receive coal from the ISRR through an interchange with Conrai! at Mile Post 

6 ("MP6"). Conrail would then move the coal over the Conrail owned "Belt" to the interchange 

with INRD utilizing the existing reciprocal switch agreement. IP&L trains would then move 

south on the INRD to thc plant Conrail absorbs S of the current S switch charge. 
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3. CSX/INRD 

As Phase II of tlie Clean Air Act approaches and other environmental regulator> 

requirements, IP&L will have to decide if and where it purchases compliance coals i.e , from 

the eastem coal fields or from the westem coal fields Th:* most viable access to the eastem 

coal fields would be to mines located on CSX because CSX owns the INRD Through this 

financial arrangement CF.X can effectively preclude NS as an effective transporter of eastem 

coals 

4. Conraii-"Belt "/Build-Out 

IP&L also relies on a "build-ouf or "build-in" as a viable option and competition to the 

alternatives described above The build-out'build-m option can serve as a competitive check on 

existing coal movements originating in southem Indiana and as a competitive check of the 

acquisition of compliance coals from the west. 

Line construction would allow Conrail direct access to the Stout plant bypassmg CSX's 

INK.n line Thc "build-ouf option would access the Stout plant from Conrail's "Belt" via the 

former Petersburg Secondary Track as shown m IPL Exhibit 4 (TDC-2) (the "Conrail Smb") 

Details regarding the track construction can be found in the accompanying Verified Statement 

of John E Porter 

B. TRANSPORTATION ALTERNATIXTS TO PERR'^ K 

The Perry K plant expect, to bum approximately 200.000 tons in 1997 which is slightiy less 

than the 250.000 tons burned annually in 1995 and 1990 The coal burned at Perry K originates 

in Green and Sullivan Counties in Indiana on either the INRD, ISSR or tnick. Today, IP&L's 

Pcrr\ K plant can receive us coal supply from either 1» ISRR'CR. or 2) tmck from Stout 
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1. ISRR/CR 

Perry K is able to receive coal shipments via a Conrail joint line move with thc ISRR 

Suniiar to the Stout move, the ISRR brings the souihem Indiana coai north where it is 

interchanged wiih Conrail at Mile Post 6 Conrail then moves the coal directly to the Perry K 

plant. 

2. Truck from Stout 

Perry K can also receive coal trucked from Stout, therefore having the same altematives 

available to the Stout plant. The most obvious is the INRD(CSX) du-ect move to the plant along 

with the "build out" options to Conrail. 
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V. APPLICANTS ACKNO>\T.,EDGE PERRY K AND 
STOLT AS "2-TO-l" LOCATIONS 

In CSX's Applicauon, Wimess Hart's testimony addresses the "2-to-r locations created by 

the CSX control of the Conrail lines. He admits that aside from their claimed benefits, 

allocating the Conrail lines between CSX and NS will create "issues for some customers and for 

other railroads "- Wimess Han states: 

"This transaction will result in a few 2-to-l customers Both CSX and NS are 
committed to the proposition that no customer should suffer from the elimmation 
of meaningftil competition. We will work with those few 2-to-l customers to 
preserve their options.̂  

Wimess Hart's definition of "2-to-l" locations and the critena used to identify the specific 

shippers can be found m his statement- and Under the various 

scenanos he provides, Wimess Han claims that only 83 active shippers were identified and 

categorized as "2-to-r, and admits that 66 of the 83 are located on the Conrail lines in 

Indianapolis -

Although CSX's Wimess Sharp acknowledges m his deposition (page 16) that the Perry K 

and Stout plants are designated as "2-to-r destmations, Wimess Hart does not believe the Stout 

plant qualifies under his defimtion On page 30 of his deposition. Hart was presented with die 

following scenano: 

- Volume 2A. page 143 
6 Volume 2A. page 143. 
- Volume 2.\. page 146 

- Volume 2A. page 147 
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"If a camer has access via a switchmg charge to a plant that is durcily served 
by another railroad and those two railroads were to merge, where one were to 
acquire the other, is it your understmdmg that that would be a two-to-one 
situation as defined on your Exhibit No. 2?" 

Wimess Han's response was "Yes". 

However, but when the same scenario was explamed with Conrail being the carrier with 

access via a switching charge to the plant (Stout) that is served direcUy by the INRD (which is 

owned by CSX), Wimess Han did not believe that CSX control of the Conrail line would be 

considered a -2-to-l" In other words, thc CR/INRD(CSX) and INRD(CSX) moves before the 

acquisition are 2 altematives, and so will CSX/INRD(CSX) and INRD(CSX) moves afier the 

acquisition be 2 altematives because as Witness Hart explams "the Indiana Raih-oad is an 

independently nm operation So I don't think it's the same case" (Hart deposition, page 31). 

Although Wimess Hart is sure that these are the same scenarios because the INRD is an 

mdependent railroad, he admits that CSX owns the Indiana Raikoad whose rail lme direcUy 

serves IP&L's Stom plant (page 28).Ji' On page 14 of CSX's Wimess Sharp's deposiuon, 

Wimess Sharp acknowledges that CSX owns 89% of the INRD and that he is also on the 

INRD's Board of Directors. 

~ ' • °^ Application shows that the Indiana Railroad is a subsidiar> of CSX and thai CSX 
has 89Tr controllmg mterest. ' 
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V I . IMPACT OF CONTROLLED CONRAIL LINTS 
ON IP&L S STOIT AND PERRY K STATIONS 

A. CURRENT AND PROJECTED 
OPERATIONS FOR CONRAIL 
LRVES CS INDIANAPOLIS 

Before the control of the ConraU Imes was pursued by CSX and NS, Indianapolis was 

considered a major traffic ongination area for Conrail - From Indianapolis, the Conrail lines 

could reach the major cities and gateways of Detroit. Chicago, St Louis, Cleveland and 

Columbus and shared competition from another Class I earner, the CSX The NS could even 

movt to the same destmations and was also the only one of the three camers that had direct 

access vest to Kansas Ciry. Yet, die closest NS was able to get to Indianapolis was their 

Muncie, I i^ - Lafayette, IN line which mns east-west (movmg parallel to Indianapolis 54 miles 

northeast and 85 miles northwest, respectively). Although one camer may be less circuitous 

than another depending on the gateway, only Conrail and CSX can reach the various indusmes 

in Indianapolis 

Once the CSX/NS Application was filed, IP&L's greatest concems were not necessarily 

whether the eastem and westem gateways were more accessible, but how the shippers could get 

back the direct competitive access Uiey had after die only two Indianapolis mam camers became 

one I.e . once CSX received control of ail Conrail's Indianapolis lines NS' Witness McClellan 

admits that "Indianapolis is by far thc largest "Z-to 1' point created by this transaction"^ 

IP&L s loss of Conrail as a competitor in Indianapolis will have a significant impact on the 

alternative competitive routes for the Stout and Pern. K plants which 1 described previously. 

I hc Applicants feel thc> have addressed the compemive access issues in Indianapolis by granting 

— \olume pate- -M'' 
— V(>lurnc I pat'e S4K 
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the NS overhead trackage rights on Conrail's Muncie-Indianapolis Line. CSX s Lafayene-

Crawfordsville, IN Line, Conrail's Crawfordsville-Indianapolis Line, and Conrail's Indianapolis 

"Belt" Line to serve the 2-to-l shippers and shortline railroads - With overhead' trackage 

rights, NS will not be able to directly serve any mdusunes including the IP&L plants, any short-

lines, "build-outs" or new facilities as they could if they had been given "local" trackage rights, 

and would be required to deliver and pick up all loaded and empty cars .o and from CSX's 

Hawthome Yard CSX lias designated Hawthome Yard for all the CSX and NS traffic and will 

provide switching on a "contracmal" basis - These operations will result in less efficient and 

more expensive rail operations for IP&L's Stout and Perry K plants and each u-aitsponation 

altemative will be impacted physically, operationally and competitively. 

B. STOUT 

First, the INRD, which CSX owns 89%, will still serve Stout directly As for the 

"ISRR/CR" move. CSX will now move the coal over the "Belt" for interchange with its 

subsidiary INRD instead of Conraii With respect to die "build-out" to the previous Conrail lme 

or Conrail's "Belt' avoiding CSX's INRD line and switching charges, IP&L would now be 

building out to CSX's tracks. 

Prior to the control application. INRD's direct move to Stout had to compete with the 

CR/INRD switch and the CR-build out Now that CSX has control of the Conraii lines in 

addition to their control of thc INRD. Stout is looking at CSX as their only alternative, 

especially for the delivery of the southem Indiana coal. 

\ olume .^A, paue 2 I ! 
— \ olunie ?.\ pace 2 I 
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Even if IP&L chooses another source from the east or west outside of Indiana from either 

of tlie gateways mentioned earlier, NS would not be able to access Stout directly Again, NS 

would have to leave the IP&L cars with its other traffic at the Hawthcme Yard for switching 

with CSX. The proposed operations are considerably more expensive than the existing 

operations because of the additional miles mvolved (NS would move du-ectly pajt the swiicli to 

Stout m order to access CSX's Hawthome yard); and, the additional handling and congestion 

involved (both NS and CSX will have to handle the traffic). Additionally, IP&L is concemed 

that if its coal traffic has to be placed m the Hawthome Yard, it will not take pri nty over CSX 

traffic in the Hawthome Yard which will also increase cycle tunes and associated costs of 

handlmg the traffic. 

C. PERR'^ K 

The scenarios for Perry K are similar to those described for the Stout moves One existmg 

Perry K move involves Conrail switching with the ISRR for direct service to the plant CSX 

wil! now be replacing Conrail. The competitive alternative to the existing Conrail move is 

tmcking the coal from Stout as described before As stated above, the INRD and the moves to 

Stout were competitive altematives before the INRD was affiliated with the competing carrier 

Tmcking coal from Stout is not a competitive alternative if CSX is in control of each and every 

scenario 
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v n . REQLIEST FOR CONDITIONS FOR COMPETFTIVE 
ACCESS AT PER\Y K AND STOLT 

The unconditional approval of the CSX control of the Conrail lines in Indianapolis would 

result in the loss cf IP&L s existing competitive rail alternatives to its Stout and Perry K 

Generatmg Stations Removal of IP&L's negotiatmg leverage and the competitive constramts 

on the rail rates will result m rate increases on IP&L's coal movements from ongm to 

destination The only feasible and equitable conditions under which IP&L will reum its existing 

competitive options would be to: 1) designate Indianapolis as a Shared Assets Area"; 2) unpose 

IcKal u-ackage nghts to a non-CSX carrier over the Conrail Imes to Stout and Perry K and, 3) 

set compensation for the local trackage rights at the equivalent of what IP&L is paying today. 

A. INDIANAPOLIS AS A 

"SHARED ,4.SSFTS ARR A" 

Under the present Application, diere wil! be Uiree Shared Assets Areas: North Jersey. 

Soudi Jersey/Philadelphia, and Denoit. As described by the Ap-̂ .licants in their Application, this 

is a "pro-competitive measure" which permits both CSX and NS to serve Shtpper facilities 

withm these "Shared Asset Areas". 

It has already been acknowledged by CSX and NS witnesses that 80% of the "2-10-1" 

scenarios resulting from the propo.sed u-ansaction would be Indianapolis Shippers left to be 

served by only CSX The Applicants are proud that the whole transaction mvolving die entire 

systems of die three camers would cm!y result in 8.3 "2-10-1" siniations. yet 66 of these 

industries and Shippers are in one area. Indianapolis It seems that designating as a "Shared 

Assets Area' the Conraii lines and facilities serving the Indianapolis industries, would be a 

— V olume 1. p 45 
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simple and efficient resolution to die pre.sent day and fumre concems including potentially 

decreasing greatly the amount of oversight required of the STB 

If the CSX and NS were to enter into a Shared Assets Area Operating Agreement with 

Conrail, the Camers could share die Conraii lines and facilities serving Indianapolis such as 

Avon and Hawthome Yards and would each have competitive access to all short Imes, build-ouis 

and new facilities. Besides die obvious benefit of competitive alternatives for the Shippers, the 

Shippers and carriers will also be guaranteed that all u-affic will be treated equally because the 

same Conrail Board of Directors responsible for the oversight of each of the three Shared Assets 

Areas can also operate and maintain the Indianapolis area. 

The Applicants in the New Jersey and Detroit areas will be granted the right to operate their 

own trains, crews and equipment on the lines in die designated areas and will be able to set then 

own rates, charges and operations without Conrail or the odier carriers' involvement Conrail 

will be responsible for the track and facility maintenance and more unportantly, control of 

dispatching and train movements in the areas. 

If Indianapolis is designated as a Shared Asset Area, IP&L and Indianapolis Shippers as a 

whole will be guaranteed competition between two camers diat will share equal access and 

operations and would not be subjected to unnecessar\ additional fees and charges dial would 

make It difficult for another earner to compete enabling them the freedom to set dieir own rates 

and charges The camers would each have better access to the Indianapolis Shippers than they 

had prior to the Application and would have no less access than they would receive if the 

Application is apprt)vcd Indianapolis as a Shared Assets Area could ai.so potentiall> decrease 

thc amount of oversight ;ind involvement that could be required of thc STB. 
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B. TRACKAGE RIGHTS 

1. "Local" Tracltage Rights 

As described earlier m this Verified Sutement, NS has been granted 'overhead' trackage 

rights to Indianapolis from Lafayene and Muncie and over the "Belt" to the Hawthome Yard 

with CSX serving the delivenng railroad. For the same reasons stated earlier, IP&L routes must 

have the same efficient movements and charges to Stout and Perry K that applied before the 

proposed railroad conttol in order to maintain its existmg competitive position with CSX/INRD 

Under the proposed transacnon, NS will not be able to serve shippers on die "Belt" die way 

Conrail served diem but rather will have to deliver all ffaffic to the Hawthome Yard for 

subsequent delivery by CSX bypassmg all direct service, all connections to short lines or "build-

outs", and service to all new facilities. 

2. Stout Alternatives 

If NS were granted "local" trackage rights over the Conrail line and "Belt" from Conrail's 

connection with the ISRR, competition with CSX/INRD would exist and Stout would cominue 

to have two raii altemavives If Stout had access to the NS. IP&L would also have the ability 

to employ "build-out" scenanos, avoiding die INRD line and related switching NS trackage 

rights would also address IP&L s concems related to die potential need for low-sulftir coal from 

the east or west. For example, an NS joint move for western coai with either UP or BN out of 

Kansas City could effectively compete with CSX joint moves out ot Chicago and St Louis For 

eastem coai, CSX and NS could compete directly to move that product in competition with 

themselves and westem coals 
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3. Perry K 

The trackage rights solutions for Perry K are similar to dio.se at IP&L's Stout plant If NS 

had trackage rights from die ISRR/CR connection, NS could deliver die coal directly to the 

Perry K plant Since die competitive altemative to diis move is tmcking from Stout, die 

trackage rights requests for Stout descnbed above would also apply. 

C. COMPENSATION 

1. Trackage Rights 

Since die "local" trackage nghts condition is designed to simply mamtam IP&L's 

competitive status quo, it should be designed as an arm's lengdi agreement. The proposed 

trackage nghts fee is 29c per car mile, which equates to _ _ mills per trailing gross ton-mile. 

At diis level of compensation die landlord is making a considerable profit which die tenant is 

paying and passing-on to the shippers. 

Equitable compensation to CSX should be lunited to a pro-rata share of invesmient in the 

trackage nghts line, IP&L's pro-rata share of annual maintenance expenses and a pro-rata remm 

on invesmient according to die relative volume of IP&L traffic over die line Compensation at 

a level any higher than a pro-rata share of die costs incuned would reward CSX for eliminating 

IP&l.'s rail competitive altemative to its Stout and Perry K sutions 

Specificalh , 1 am proposing that the STB set trackage rights at c per car-miic, which 

"""'^ per trailing gross ton-mile for the movement b\ NS over CSX trackage 

needed to access Stout and Perr> K My development of thc proposed trackage rights 

compensation is provided in thc (ollowini; table. 
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Item 
(1) 

Combined CSX/Conrail Portion 1995 cost per gross 
ton-mile for roadway operation, depreciation and 
lease expenses 

2. Index from 1995 to 4Q97 

3 Combined CSX/Conrail Portion 4097 cost per 
gross ton-mile for roadway operatmg, depreciation 
and lease expenses (LlxL2) 

4 Combined CSX/Conrail Portion 1995 remm on 
road property cost per gross ton-mile? 

5. Compensation per gross ton-mile - 4Q97 (L3+LA) 

Amount Per 
Car-Mile 

(2) 

Amount Per 
Trailing Gross 

Ton-Mile 
(3) 

1995 CSX/Conrail Ponion URCS per car-mile - ((D1L157C07 x D81^7C0I) + (D1L234C07 x 
D8L608C0I)) - (A1L!14C01) 

1995 CSX/Conrail Portion URCS per gross ton-mile - (D1L157C10 x D8L^7C01) + (D11-214CI0) x 
(D8L6O8C01) 

1995 CSX/Conrail Portion URCS per car-mile - ((D1L251C07 x D8L609C01) -t- ((D1U48C07 * 
D1L250C07) X D8L6O9C0])) - (A1L11401) 

1995 CSX/Conrail Ponion URCS per gross ton-mile - (D1L251CI0) x D8L609C0I) r(DlL248C10) 
DlL2.50riOi X D8l^9C01) 

In addition, die _c per car-mile or die S per gross ton-mile u-ackage rights fee 

should be adjusted quaneily beginning 1Q98 based on die change in the STB's Rail Cost 

Adjustment Factor including consideration of productivity, i e., the RCAF-A or die RCAF-5 

2- Switching Charges 

If the Application is grained, IP&L would have to pay both the new charges associated with 

the switching at Hawthorne Yard and the new trackage rights fees, and would cominuc to pay 

tiic reciprocal switch charge for coal moving to Stout 

The Applicants- proposal states that the switch charges will be cost-based but will not be 

able to be audited hv thc Shippers unless thc STB requires it Since all charges will be added 
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to NS rates and passed on to IP&L, IP&L can only suppon cost-based switching charges and 

costs that can be defined and audited to ensure NS can compete for IP&L's traffic and that the 

compensation, like die trackage rights, is at the level of costs incurred so that CSX is not 

rewarded for eliminating the competitive altemative to IP&L's Stout and Perry K sutions 
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My name is Thomas D. Crowley. 1 am an economist and President of the economic 

consultmg firm of L E. Peabody & Associates, Inc. The firni's offices are located at 1501 

Duke Su-eet Suite 200, Alexandria, Virgmia 22314. 

I am a graduate of die Umversiiy of Mame from which I obuined a Bachelor of Science 

degree in Economics. I have also uken graduate courses m transportation at George Washmgton 

Umversity ui Washmgton, D C I spent d u ^ years m the Umted Sutes Amiy and 

Febmary 1971 have been employed by L. E Peabody & Associates, Inc 

smce 

I am a member of die American Economic Association, the Transportation Researeh Fomm, 

and die Americm Railway Engineenng Association. 

The firni of L. E. Peabody & Associates, Inc. specializes m solvmg economic, marketing 

and transportation problems As an economic consulunt, 1 have organized and directed 

economic smdies and prepared report, for railroads, freight forwarders and odier camers. for 

shippers, for associations and for sute govenjnents and odier public bodies dealing widi 

transportation and related economic problems Examples of smdies I have participated in include 

orgam^ing and directmg traffic, operational and cost analyses in comiection widi multiple car 

mcnements, unit nam operations for coal and other commodities, freight forwarder faciliMes, 

lOFC/COFC rail facilities, divisions ot through ra.I rates, operating commuter pas.senger 

service, and other studies dealing with markets and the transportation different modes of 

VHuous commodities from both eastem and westem origins to various destmations in thc United 
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Sutes. The namre of diese studies enabled me to become familiar widi die operating and 

accounting procedures utilized by railroads m die nomia! course of business 

Additionally, I have inspected bodi railroad tenninal and line-haul facilities used m handling 

various commodiues to various destinations m all portions of the Umted Sutes These field mps 

were used as a basis for die deterniination of die traffic and operatmg characteristics for specific 

movements of coal, bodi mbound raw matenals and outbound paper products to and from paper 

mills, crtished stone, soda ash, aluminum, fresh fmits and vegeubles, TOFC/COFC traffic and 

numerous odier commodities handled by rail. 

1 have presented evidence before me Intersute Commerce Commission ("ICC") in Ex Parte 

No_347 (Sub-No 1), Coal Rate_Gujdelmes - Nationwide which is die proceeding diat 

esubhshed die mediodology for developing a maxunum rad rate based on sund-alone costs. 

Moreover, I have developed numerous vanable cost calculations utilizing die various 

fonnulas employed by the ICC for the development of variable costs for common camers widi 

particular emphasis on die basis and use of Rail Form A. I have utilized Rail Fomi A costing 

principles since die beymnin.ti of my career with L E Peabody & Associates Inc m 1971 i 

bdwa ds ; ' • ^" ""^ K Edwards ihe senun panner of .he firm 
bdw rds ^ PealH,dyV was ,he ma,or arctn.ec, rn .he developmer,. o( Rarl Form A Mr Peabodv carr.ed on .h,s 
.Md,Mon of ,nnova.,ve co.s, ..nd.np uni.l h.s re.remen, ,n 1983 Mr Pcabodv s work included pan.c pa 1 m ,h' 
Tenne.«ee Vallev .Au.hon.y s A", compu,e,.^.„on of Rail Form A ' Mr Peahod. w r ^ 1 V " 
comnm.eeo. .ranspona..oncon.sul.an..s which was orpan,.^d .o assess ,he TVA procedure .n ordeT.o .n a ,.abl 
...ore co,„ple.e and s.mpl,f,ed .nput da,., ,o, ,„>• K.nl f onn A compu.er program 

• .V.hscqueM, u, iho rc.Hcmcn, ol D: |.<lu.,rds ,„ |.)„s. hrm name cluneal ui 
1. 1; I'LMIHKK A -Xssiv i.iiL-s liK 
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1 have also analyzed in deuil, die Unifonn Railroad Costing System ("URCS"^ and presented 

die results of my findings to die ICC m Ex Parte No. 431, Adoption of the Uniform RailmnH 

CosiinP System for Deiermimnf; Variable Costs for he Purposes ofSurcharee and Jurisdictional 

Threshold Calculatwm I have been mvolved m the URCS process, eidier direcdy or mdu-ecdy. 

since die first interim report of die contractors was released. 

I have frequently presented bodi oral ard wrinen testmiony before die Surface 

Transportation Board (and its predecessor, die IntcrsUte Commerce Commission), Federal 

Energy Regulatory Commission. Railroad Accountmg Prmciples Board. Posul Rate Commission 

and numerous sUte regulatory commissions, federal courts and sUte courts This testimony was 

generally rel.-"d to die development of variable cost of service calculations, ftiel supply 

economics, contract interpreutions, economic principles concemmg die maximum level of rates, 

implemenution of maximum rate principles, and calculation of reparations, including interest. 

I have also pre.sented testimony in a number of coun and arbitration proceedings concemmg die 

level of rates and rate adjustment procedures in specific contracts 

Since die implemenution of the Siaeeers Rail Aa 0(1980. which clarified that rail camers 

could emer into transportation comracts wuh shippers, 1 have been actively involved m 

negotiating transportation contracts on behalf of shippers Specifically. I have advised shippers 

coiiccrnini; transporuiion ,aic.s ba.scd on market conditions and carrici competition, movement 

spccitic .service commitments, specific cost-based rate adjustment provisions, contract reopeners 

liiai rccOL-n./c chaii-cs in procluciiMtx. and cost-based ancillary charges In particular, 1 have 

adv.scd shippcts <>„ (1,0 tl.cou ,H,d application ot ditlcrcn. tvpes ot rate adiustmcni mechanisms 
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for inclusion in U-ansporution connects. As a result of assisting shippers in die eastem and 

westem portions of die Umted Sutes. I have become familiar with operations and practices of 

die raU camers dial move u^ffic over die major rail routes in die United Sutes as well as dieir 

cost and pricing practices. 

In die two recent Westem rail mergers diat resulted in the creation of BNSF and UP/SP. 

I reviewed die railroads' applicauons including their supporting traffic, cost and operatmg daU 

and provided deuiled evidence supporting requests for conditions designed to mainuin die 

competitive^ rail environment dial existed before die proposed mergers. In these proceedmgs. 

1 represented shipper interests, includmg plastic, chemical, coal, paper and steel shippers. 

I have participated in various proceedings involved with the division of dirough rates. For 

example, I participated in ICC Docket No. 35585, Akron. Canton <i Young.<!town Railroad 

Company, ei al v. Aberdeen and Rockfish Railroad Companx. et al. which was a complaint filed 

by die nordiem and midwesiem rail lines to change die primary norlh-soudi divisions. 1 was 

personally involved m all traffic. operating and cost aspects of dus proceeding on behalf of die 

northern and midwestem rail lines I was die lead witness on behalf of die I^ng Island Rail 

Road in ICC Docket No. 36874. Notice of Intent to File Divi.my tplaint h\ the Long Island 

Rail Road Compam 



Schematic of Routes to IPL Power Plants 

I . ' St I oil 

Hawthorne Yard 

Legend 
Conraii Before 
Acquisition / CSX After 
Acqui-sition 

Indiana Railroad 

Indiana Southern RR 

Build-out / Build-in 

Eagle Creek/White River 
n 

^ m 
X 

O =r 

9 





EXHIBIT 5 



TABLE OF CQMTFKTff 

1. Excerpts from Fox Depositioi^. Transcript 

2. Excerpts from Goode Deposition Transcript 

3. Excerpts from Hart Deposition Transcript 

4. Excerpts from McClellan Deposition Transcript 

5. Excerpts from Orrison Depositior. Transcript 

6. Excerpts from Sharp Deposition Transcript 

7. Excerpts from Snow Deposition Transcript 

8. Excerpts from Tobias Deposition Transcript 

9. Relevant Pages of Discovery Conference Transcr i p t , 

September 25, 1997 

10. Hart Deposition Exhibit 7 

11. Hart Deposition Exhibit 8 

12. McClellan Deposition Exhibit 1 



4 

7 

8 

9 

1 

1 BEFORE TKE 

2 SURFACE TRANSPORTATION BOARD 

3 Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 

5 NORFOLK SOUTHERN CORPORATION AND 

6 NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS --

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

RAILROAD CONTROL APPLICATION 

HianLv coNriDEf^'i'iAL '^09>L.\C^ 

Washington, D.C. 

Monday, August 25, 1997 

D e p o s i t i o n of JOHN WILi.IAM FOX, a 

w i t n e s s h e r e i n , c a l l e d f o r e x a m i n a t i o n by coun s e l 

f o r t he P a r t i e s m the a b o v e - e n t i 1 1 e d m a t t e r , 

p u r s u a n t t o agreement, the w i t n e s s b e i n g d u l y 

sworn by JAN A. WILLIAMS, a N o t a r y P u b l i c m .^nd 

f o r t he D i s t r i c t of Columbia, t a k e n a t the 

o f f i c e s of Z u c k e r t , S c o u t t & Rasenberger, L.L.P., 

888 Seventeenth S t r e e t , N.W., Washington, D.C, 

20006-3959, at 10:05 a.m., Monday, August 25, 

1997, and the p r o c e e d i n g s b e i n g t a k e n down by 

Stenotype by JAN A. WILLIAMS, RPR. and 

t r a n s c r i b e d under her d i r e c t i o n . 
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1 p i c k u p / d e l i v e r y . But t h e r e w i l l be a s w i t c h i n g 

2 c h a r g e you b e l i e v e , and t h a t ' s i n a d d i t i o n t o t h e 

3 t r a c k a g e r i g h t s f e e you j u s t r e f e r r e d t o 

4 A. Yes. 

5 Q. How much w i l l t h e s w i t c h i n g c h a r g e be 

6 A. Cost b a s e d , w h a t e v e r . 

Q. When you say c o s t b a s e d , t o me c o s t 

b a sed c o u l d be c o s t , c o u l d be h a l f c o s t , c o u l d be 

t e n t i m e s c o s t . When you s a y c o s t b a s e d , i s t h a t 

10 i n t e n d e d t o mean c o s t , p e r i o d ? 

1 ^ A. T h a t ' s my u n d e r s t a n d i n g . 

12 Q. By whose d e f i n i t i o n ? 

^3 A. W e l l , i t ' s a f a i r l y w e l l - e s t a b l i s h e d 

14 c o n c e p t , you come up w i t h a number t h a t y ou t - i n k 

15 i s a b o u t r i g h t and t h e n s i x months l a t e r you do a 

16 d e t a i l e d s t u d y o f t h e o p e r a t i o n , - and t h a t ' s w i t h 

17 b o t h p a r t i e s r e p r e s e n t e d , i n t h i s case i t w o u l d 

CSX and NS. And we w o u l d a g r e e t h a t t h e 

19 c h a r g e was a p p r o p r i a t e l y b a s e d . 

^° Q- Okay. So i t ' s y o u r u n d e r s t a n d i n g t h a t 

21 t h e c h a r g e CSX w i l l p a s s t h r o u g h w i l l be e q u a l t o 

22 c o s t on a s i x - m o n t h d e t e r m i n a t i o n ? 

23 A. W e l l , t h a t ' s t y p i c a l l y t h e way i t 

24 w o r k s . I d o n ' t know a b o u t t h i s one. But 

25 t y p i c a l l y t h e r e ' s a p e r i o d o f t i m e t o e s t a b l i s h 

ALDERSON REPORTING COMPANY, INC. 
(202)289 2260 (800i FOR DEPO 

1111 14th ST , N \A , 4th FLOOR WASHINGTON, D C 20005 
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1 1 

14 8 

1 wou1d be. 

2 Q. I d i d n ' t f i n d i t . I'm n o t t r y i n g t o 

3 t r i c k y o u . I d i d n ' t f i n d a n ywhere t h a t NS was 

4 a s s u m i n g i t was g o i n g t o do b u s i n e s s w i t h 

5 I n d i a n a p o l i s Power i L i g h t Company. I'm 

6 p e r f e c t l y happy t o be c o r r e c t e d on t h a t . I j u s t 

w o n d e r e d i f you have any way o f c h e c k i n g on t h a t ? 

8 A. I d o n ' t . We g o t some b i g numbers on HC 

9 00184 f r o m John W i l l i a m s ' s t u d y t h a t does n o t 

i n d i c a t e i t . But I u n d e r s t a n d t h a t t h e r e a r e 

some s m a l l e r p i e c e s o f b u s i n e s s t h a t were l u m p e d 

12 t o g e t h e r , w h e r e i n i t may be i n c l u d e d . 

I t y o u r b e l i e f t h a t NS i s g o i n g t o 

14 be a b l e t o compete on an e q u a l p l a y i n g f i e l d , i f 

15 you w i l l , i n I n d i a n a p o l i s w i t h CSX o r i s CSX 

16 o w n e r s h i p and t h e f a c t t h a t a l l t h e t r a f f i c goe 

t o H a w t h o r n e Y a r d and t h e f a c t t h a t CSX does t h 

s w i t c h i n g g o i n g t o g i v e CSX an a d v a n t a g e o v e r NS? 

^- '^^ seems t o me t h e s u p p l y change 

20 c o n n e c t i o n s t h a t a r e i n p l a c e w i l l be p r e s e r v e d 

t h r o u g h phase o r i n t o Phase I I . And a t t h a t 

t i m e t h i n k NS w i l l have an e q u a l o p p o r t u n i t y . 

I d o n ' t see t h a t we're g o i n g t o be a b l e t o g e t 

i n t o t h a t m a r k e t on day one. But we w i l l have 

e q u a l o p p o r t u n i t i e s p r o b a b l y a y e a r a f t e r 

ALDERSON REPORTING COMPANT. INC 
(2021289 2260 (8001 FOR DEPO 

1111 14th ST , N W , 4th FLOOR - WASHINGTON, D C 20005 
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1 c l o s i n g . 

2 Q. W e l l , j u s t i m a g i n e t h i s movement I 

3 h y p o t h e s i z e d e a r l i e r w h i c h you t e s t i f i e d , y o u 

4 know, was p o s s i b l e u n d e r Phase I I , PRB c o a l i n t o 

5 one o f t h o s e t h r e e g a t e w a y s , I m e n t i o n e d two and 

6 you m e n t i o n e d a t h i r d , Kansas C i t y , and t h e n NS 

7 t o t h e p l a n t . I f t h e r e were a b u 1 1 d - i n / b u i 1 d - o u t 

8 

9 

t o S t o u t , NS c o u l d go s t r a i g h t i n t o t h e p l a n t , 

c o r r e c t ? I t h i n k you t e s t i f i e d t o t h a t ? 

10 A. I gues s somebody has t o f i g u r e t h a t 

11 o u t . 

12 Q. I'm s a y i n g , i f t h e r e were and you had 

13 t h o s e r i g h t s , ycv co-iLd go s t r a i g h t i n t o t h e 

14 p l a n t ? 

1^ A, I f t h e o v e r h e a d a g r e e m e n t a l l o w e d i t 

16 and t h e r e were a b u i l d - o u t , y e s , we c o u l d . 

"̂̂  C Now. a r e you aware t h a t t h e H a w t h o r n e 

18 Y a r d i s some numbei- o f m i l e s t o t h e e a s t o f t h e 

19 S t o a t p l a n t ? 

20 A. Yes. 

Q • Okay. And so u n d e r t h i s h y p o t h e t i c a l 

22 PRB movement o f c o a l w o u l d have t o go f u r t h e r 

23 e a s t t h a n t h e S t o u t p l a n t , be d r o p p e d o f f a t t h e 

24 H a w t h o r n e Y a r d , and t h e n s w i t c h e d b a c k v i a CSX, 

25 c o r r e c t ? 

ALDERSON REPORTING COMPANY', INC. 
(2021289 2260 (800) FOR DEPO 

11 1 1 14th ST N V\ 4th FLOOR • WASHINGTON, D C , 20006 
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1 A. Yes. 

2 Q. And, a l l o t h e r t h i n g s b e i n g e q u a l , 

3 wouldn't t h e bu i 1 d - i n ./bu i 1 d - ou t s i t u a t i o n be more 

4 e f f i c i e n t ? 

5 A. I d o u b t i t . 

6 Q, Why IS t h a t ? 

7 A. W e l l , mileage from PRB i s such t h a t 

8 a n o t h e r c o u p l e m i l e s on the d e s t i n a t i o n end won't 

9 make any d i f f e r e n c e . 

1° Q- But you don't t h i n k CSX can have a 

11 s w i t c h i n g l o c o m o t i v e s i t t i n g t h e r e w a i t i n g f o r 

12 the u n i t t r a i n t he moment i t g e t s t o t h ^ 

13 Hawthorne Yard and go back a g a i n , do you? 

A. I t n i n k i t ' s p o s s i b l e . The more l i k e l y 

15 s c e n a r i o would be t h a t the road engines w i t h the 

16 d e l i v e r y would s t a y on u n t i l f i n a l d e l i v e r y . 

"̂̂  Q- Okay. The NS l o c o m o t i v e s would s t i l l 

18 be used t o make the d e l i v e r y ? 

19 A. Yes. 

^° Q- And then we're g o i n g t o assume J guess 

f o r purposes of your e a r i i e r answer t h a t CSX i s 

g o i n g t o have a crew s t a n d i n g by t o do t h e 

23 s w i t c h i n g ? 

^ - ^ would hope. I would t h i n k t h e y would 

2 5 be, yes. 

ALDERSON REPORTING COMPANY, INC. 
(2021289 2260 (800) FOR DEPO 

1 1 1 1 K ' lh ST , N W , 4th FLOOR / WASHINGTON, D,C., 20005 
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8 

10 

11 

12 

13 

14 

15 

1 6 

17 

18 

19 

20 

2 1 

22 

23 

24 

25 

^ ' •̂ "a t h ^ m 
moment ^k 

a r r i v e locom 
^' the NS crew „ '°^°'"otives 

--̂ urnps , n and t h 
^ ^ a t what we'r ^J^ew 

A. ygg_ assuming? 

then the csx 
-̂ ->c t o the ''''̂ ^ <^rives 

^ S t o u t P l a n t ? t r a m 

Ves. 

°- a n t h i s , 

- u ' - - - ^ --^^ 
" ^'-an ,,,, '̂•̂  P l a „ , 

^°"venience, r ^ y ^' ^^^^"^e of 
' would get ^ P ^ ^ a t i n g 

c o n v e n i e n t i °" the m 
^ " t l o c a t i o n t o ^ , °^t 

' '"ay not have t n '"̂ ^ 

^ ^ - n o p e j . " " ^ ^ - - - o 

°- Okay. 
' h i s fy. . • ^ crew of CC;Y 

" " ^ Of , " " I d get on 

t h . . , P l a n t and t , . , 
-ypotheticai u . "^-aKe xt 

A. A3 . ^ " - I d - o u t ? 
^°"g as we'v u 

- P o t h e : . : r ^ — t i o a l , 

i n d - . t t - - e r e . 

uses t o d t h a ^ t°day t h a t 

d o n ' t If r, 

know that. 

ALDERSON REPOHTLXc rr. 
D.C, 20005 
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1 Q. NS won't have access t o t h a t y a r d , w i l l 

2 t h e y , do you know? 

3 A. I d o n ' t k n o w . 

4 Q. I d i d n ' t f i n d any r e f e r e n c e anywhere, 

5 I'm not t r y i n g t o t r i c k you, t h a t NS would. I 

6 u n d e r s t a n d t h a t e v e r y t h i n g would have t o go i n t o 

7 the Hawthorne Yard as you e a r l i e r s a i d ? 

8 A. Yes. 

0. But i s t h a t y a r d t o the west a p o s s i b l e 

p l a c e where the k i n d of o p e r a t i o n a l c o n v e n i e n c e 

11 t h a t you Tust d e s c r i b e d c o u l d occur? 

12 A. These t y p e arrangements t y p i c a l l y t a k e 

13 p l a c e on a main l i n e , t h e y don't n e c e s s a r i l y have 

14 t o go t h r o u g h a y a r d . 

15 Q- Where would I f i n d i n NS's assumed 

16 revenues p o s t a c q u i s i t i o n t r a f f i c from Ohio V a l l e y 

17 Coal Company i n t o E a s t l a k e and A s h t a b u l a , would 

18 t h a t be i n your t e s t i m o n y , i n t h e s t u d i e s t o back 

i t up, i n Mr. W i l l i a m s ' s t u d y , or no p l a c e 

because i t ' s n e i t h e r a b e n e f i t nor a d i v e r s i o n ? 

21 A. I t ' s n e i t h e r a b e n e f i t nor a 

22 d i v e r s i o n . I t ' s p a r t of t h e b i g number of what 

23 we bought. 

24 Q- Speaking of t h a t , d i d you ever hear t h e 

25 e x p r e s s i o n t h a t CSX bought I n d i a n a p o l i s ? 

ALDERSON REPORTING COMPANT. INC. 
(2021289 226Q (800) FOR DEPO 

1 m 14th ST , N W , 4th FLOOR / WASHINGTON, D C , 20005 
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4 CSX CORPORATION AND CSX TRANSPORTATION, INC. 

5 NORFOLK SOUTHERN CORPORATION AND 

6 NORFOLK SOUTHERN RAILWAY COMPANY 

7 -- CONTROL AND OPERATING LEASES,AGREEMENTS --

8 CONRAIL INC. AND CONSOLIDATED RAIL CCRPORATION 
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10 HIGHLY CONFIDENTIAL 

11 Washington, D.C. 

12 Tuesday, September 30, 1997 

13 D e p o s i t i o n of DAVID R. GOODE, a w i t n e s s 

14 h e r e i n , c a l l e d f o i e x a m i n a t i o n by counsel f o r the 

15 P a r t i e s i n t h e a b o v e - e n t i t 1 e d m a t t e r , p u r s u a n t t o 

16 agreement, the w i t n e s s b e i n g d u l y sworn by JAN A. 

17 WILLIAMS, a N o t a r y P u b l i c m and f o r t h e D i s t r i c t 

18 of Columbia, t a k e n a t the o f f i c e s of Z u c k e r t , 

19 S c o u t t & Rasenberger, L.L.P., S u i t e ''00, 888 

20 S e v e n t e e n t h S t r e e t , N.W,, Washington, D.C., 

21 20006-3939, at 10:00 a.m., Tuesday, September 30, 

22 1997, and t h e p r o c e e d i n g s b e i n g taken down by 

23 S t e n o t y p e by JAN A. WILLIAMS. RPR, and 

24 t r a n s c r i b e d under her d i r e c t i o n . 
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1 always done i n the p a s t , CSX ar.6 N o r f o l k Southern 

2 would work t o g e t h e r i n the a p p r o p r i a t e i n s t a n c e s 

3 t o p r o v i d e s e r v i c e t o the s h i p p e r s , 

4 Q. Do you b e l i e v e , b e s i d e s merchandise 

5 t r a f f i c f o r which I g a t h e r y o u ' l l have some k i n d 

6 of a base w i t h the General Motors s t a m p i n g p l a n t 

7 m I n d i a n a p o l i s , t h a t N o r f o l k S o u t h e r n r e a l l y 

8 w i l l be a s i g n i f i c a n t presence f o r t r a f f i c m 

9 I n d i a n a p o l i s , e s p e c i a l l y f o r coa l ? 

10 A. W e l l , I guess t i m e w i l l t e l l on t h a t . 

11 We do have t h e GM base. And c e r t a i n l y we w i l l 

12 seek co develop a presence at I n d i a n a p o l i s . 

13 Q. Are you by t h e way aware of t h e 

14 ownership c i r c u m s t a n c e s of t h e I n d i a n a R a i l r o a d ? 

15 A. No. 

16 Q. Would i t r e f r e s h your r e c o l l e c t i o n i f I 

17 t o l d you t h a t i t was a s u b s i d i a r y , w h olly-owned 

18 s u b s i d i a r y of a s u b s i d i a r y t h a t CSX owns 89 

19 p e r c e n t cf? 

20 A. I know t h a t t h e r e i s some c h a i n of 

21 ownership t h e r e , but I've f o r g o t t e n t h e d e t a i l s 

22 of I t . 

23 Q. W e l l , under t h o s e c i r c u m s t a n c e s does NS 

24 view CSX aud I n d i a n a R a i l r o a d as two independent 

25 c o m p e t i t o r s cr as e s s e n t i a l l y one c o m p e t i t o r ? 
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1 A. I r e a l l y haven't t h o u g h t about t h a t one 

2 way or the e t h e r . 

3 Q. You're a p r e t t y s o p h i s t i c a t e d f e l l o w . 

4 And I ] u s t wonder, i n t h i n k i n g about i t f o r a 

5 moment, you r e a l l y t h i n k I n d i a n a R a i l r o a d and CSX 

6 are g o i n g t o be competing head-to-head a g a i n s t 

7 you c r whether e s s e n t i a l l y you're f a c i n g one 

8 c o m p e t i t o r ? 

9 A. You've suggested a p r e t t y s t r o n g c h a i n 

10 of ownership on CSX. I'm not r e a l l y f a m i l i a r 

11 w i t h how the I n d i a n a R a i l r o a d o p e r a t e s , though. 

12 Q. You mentioned a s w i t c h i n g charge b e i n g 

13 set at c o s t . And a g a i n , not t o h i d e any b a l l s 

14 from you, I asked Mr. M c C l e l l a n about t h a t . And 

15 i t was h i s o p i n i o n t h a t i t would be based on 

16 CSX's i n t e r n a l c o s t s . And I want t o j u s t be 

17 f r a n k w i t h you and express a concern t h e s h i p p e r s 

IS have, t h a t a p p a r e n t l y your f o l k s b e l i e v e t h a t NS 

19 w i l l have the r i g h t t o a u d i t those .^osts, but t h e 

20 s h i p p e r s w i l l n o t . 

21 And what I'm t r y i n g t o f i g u r e o u t , 

22 s i n c e everybody has a d i f f e r e n t d e f i n i t i o n of 

23 c o s t , i s how t h e s h i p p e r s or the STB can be 

24 s a t i s f i e d t h a t t h a t s w i t c h i n g charge you have t o 

25 pay t r u l y i s at the lowest l e v e l c o n s i s t e n t w i t h 
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1 an a c c u r a t e d e f i n i t i o n cf CSX's c o s t s ' 

2 A. W e l l , I guess w e ' l l have every 

3 i n c e n t i v e t o make sure t h a t charge as low as 

4 p o s s i b l e so t h a t N o r f o l k S o uthern can get as much 

5 t r a f f i c as p o s s i b l e . So w e ' l l c e r t a i n l y have 

6 t h e -- I t would seem t o me t h a t we would have the 

7 same i n c e n t i v e t h a t t h e s h i p p e r s would m 

8 a u d i t i n g t h a t c o s t . 

9 Q. But t h a t assumes, does i t n o t , t h a t CSX 

10 won't have most or a l l of t h e b u s i n e s s i n 

11 I n d i a n a p o l i s and t h a t NS, i n f a c t , w i l l c a p t u r e a 

12 s i g n i f i c a n t share? 

13 A. W e l l , I mean i t assumes t h a t w e ' l l be 

14 m t h e r e t r y i n g t o compete f o r t h e b u s i n e s s m 

15 I n d i a n a p o l i s . I'm sure we w i l l be. We are --

16 you know, I a n t i c i p a t e t h a t f o l i o w i n i t h i s CSX 

17 and N o r f o l k S o uthern w i l l c o n t i n u e t o be s t r o n g 

18 c o m p e t i t o r s as we have h i s t o r i c a l l y been. And my 

19 view of t h a t i s t o t r y t o get b u s i n e s s . 

20 Q. I s t h e r e a n y t h i n g more you can t e l l me 

21 t o r e a l l y p r o v i d e some c o n c r e t e assurance t o the 

22 s h i p p e r s m I n d i a n a p o l i s t h a t NS w i l l be t h e r e 

23 f o r them o t h e r t h a n t h a t General Motors p l a n t ? 

24 A. W e l l , we worked hard t o get the best 

25 access d e a l we c o u l d m o r d e r t o get i n t o 
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1 I n d i a n a p o l i s . We have a good base cf b u s i n e s s m 

2 I n d i a n a p o l i s which w i l l e nable us t c be t h e r e as 

3 a compe111or. 

4 So we have every i n c e n t i v e , a g a i n 

5 h a v i n g made the i n v e s t m e n t t h a t we have i n a l l of 

6 the p i e c e s of C o n r a i l m t h i s t r a n s a c t i o n , we 

7 have e v e r y i n c e n t i v e t o go m and t r y t o make 

8 t h i s produce b u s i n e s s . I t h i n k t h a t ' s a p r e t t y 

9 p o w e r f u l i n c e n t i v e on our p a r t , t o be a c t i v e i n 

10 I n d i a n a p o l i s and o t h e r p l a c e s . 

11 Q. And I u n d e r s t a n d the p o i n t you ] u s t 

12 made, but I l u s t want t o f o l l o w i t up i n 

13 I n d i a n a p o l i s w i t h t h i s q u e s t i o n , are you making 

14 any s u b s t a n t i a l i n v e s t m e n t m I n d i a n a p o l i s ? 

15 A. I can't answer t h a t I guess I'm not 

16 aware of any t h a t ' s planned i n t h e t r a n s a c t i o n 

17 thus f a r . 

18 Q. Would I t have v i o l a t e d your seiise of 

19 b a l a n c e d outcome i f I n d i a n a p o l i s had become a 

20 shared a s s e t area such as New J e r s e y and D e t r o i t 

2 1 are? 

22 A. W e l l , I would suppose you c o u l d l o o k a t 

23 any -- but the b a r g a i n was s t r u c k over a p e r i o d 

24 cf t i m e . And the access t o I n d i a n a p o l i s w hich we 

25 g a i n e d was s a t i s f a c t o r y t o N o r f o l k S o u t h e r n . Go 
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>'°" were t h i n k i n g of 

p r e v i o u s l y about Conra ̂ i " " ' 
p l a n t - ' ^ - c e s s m g the S t o u t 

A- No . 

°- I s t h a t because vo,, H . 

' '"^"'^ t h i n k i n g about i t . 
^ • Now t h.:̂  I-

i-nar you arp •-K > 
y t h a t you b e l i e v e c o a l • 

^ ' ^ not c e r t a i n of t h e n 
°^ i n t e r c h a n g e and . P r e c i s e p o i n t s 

^ """̂  c o n n e c t i v i t y at 
I n d i a n a p o l i s ^ P o i n t s m 

I f a c a r r i e r has acce^-s • 

^--^ -^P.ant t.at .3 J t l ^ ̂""^^"^ 

— --oa. .n. ,nos. t„„. ,:rr 
— one -

un^e.stana.n, that tna. " ^= 

two-to.o„» ''̂  a 

«o. - — on 

A- Yes. 

0- Would 
-> our answer be H i f P 

»^Iroa. „,3 no- t n ^ "'^ 
uo^ the e n r i r r . 

'^--S^ng or a c q u i r ^ n a h ° 
4u.r.ng but an o n t i r -

e n t i t y ^ha^ , - " ^ i t , owned bv the 
A..D«,SOV KEPOKHNc; CONtP.vv. tvc 
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1 MR. SIPE: D o > ' o u u . n d e r s t a n d t h a t 

2 q u e s t i o n ? 

3 THE WITNESS: No, I do n ' t . Y o u ' l l have 

4 t o do t h a t one a g a i n . 

5 BY MR. McBRIDE: 

6 Q. Le t ' s use s p e c i f i c s t o t r y t o h e l p . 

7 I f , and I'm a s k i n g you t o assume t h i s f o r 

8 purposes of my q u e s t i o n , C o n r a i l has access t o 

9 t h e St o u t p l a n t v i a s w i t c h i n g and CSX were the 

10 d e l i v e r i n g c a r r i e r t o t h e St o u t p l a n t , do I ta k e 

11 your p r e v i o u s answer co be t h a t the Stout p l a n t 

12 would be under my assumption a t w o - t o o n e p l a n t ? 

13 A. Yes. 

14 Q. Now, i f we change my h y p o t h e t i c a l t o 

15 s u b s t i t u t e I n d i a n a R a i l r o a d f o r CSX, would you 

16 t r e a t t he S t o u t p l a n t as a two-to-one p o i n t ? 

17 A. The second case? 

18 Q. I s C o n r a i l v i a s w i t c h i n g a^d I n d i a n a 

19 R a i l r o a d which you t e s t i f i e d i s owned by CSX. 

20 A. Now, t h e I n d i a n a R a i l r o a d i s an 

21 i n d e p e n d e n t l y run o p e r a t i o n . So I don't t h i n k 

22 I t ' s t h e same case. 

23 Q. Have you e n c o u n t e r e d such a s i t u a t i o n 

24 b e f o r e i n t r y i n g t o d e t e r m i n e what a two-to-one 

25 s h i p p e r i s ? 
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1 t o a c i ; i e v e o r were y o u r i n.̂  t r u c 11 ons ] u s t t c t r y 

t o r e a c h a d e a l w i t h CSX? 

3 A. T h a t p r o c e s s was one o f c o n t i n u e d 

4 D i a l o g u e i n s i d e N o r f o l k S o u t h e r n , s t a r t i n g on 

O c t o b e r 15, i n t e r m s o f w.»-̂ t r o u t e s c e n a r i o s made 

s e n s e . We Knew a l o t a b o u t t h e s y s t e m 

o b v i o u s l y . And t h e n t h e r e were a number o f 

o n g o i n g , n i g h t and day, c o n v e r s a t i o n s . 

So I t was a l l c o n t i n u i n g , what made 

10 s e n s e , what w o u l d t h e p r i c e be, e t c e t e r a , 

11 e t c e t e r a . And '.hose d i a l o g u e s were c a r r i e d - u t 

12 w i t h a number o f p e o p l e i n c l u d i n g t h e c h a i i m a n . 

i n d i c a t e d m r e s p o n s e a s h o r t w h i l e 

14 ago t h a t among t h e o t h e r t h i n g s t h a t were g o i n g 

15 on was t h i s c o n t i n u e d p u b l i c r e l a t i o n s p r o g r a m . 

16 Was among t h o s e e f f o r t s a l e t t e r t o s h i p p e r s t h a t 

17 was s e n t by Mr. Goode i n Octobc^r c f '96? 

^® ^ - ^ ^ ' ^ t -- l a r g e l y g e n e r a t e d by my 

19 d e p a r t m e n t , b u t we s e n t o u t a huge number o f 

20 d o c u m e n t s . 

MR. ALLEN: I f you r e c a l l . 

THE WITNESS: I'm s u r e we s e n t 

23 s o m e t h i n g t o s h i p p e r s , I d o n ' t know when i t was. 

BY MR. WOOD: 

You don't r e c a l l a s p e c i f i c l e t t e r 
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1 p l a n n i n g team f o r N o r f o l k Southern? 

2 A. No, I'm n o t . 

3 0. Do you know who i s on t h a t team f o r 

4 N o r f o l k Southern or who heads t h a t team? 

5 A. Nancy Fleischman i s t h e v i c e p r e s i d e n t 

6 who c o o r d i n a t e s the t r a n s i t i o n teams. 

7 Q. Did ME. Fleiscnman p r o v i d e you t h e 

8 i n f o r m a t i o n t h a t ' s i n c l u d e d i n t h i s d e s c r i p t i o n 

9 of t h e t r a n s i t i o n p l a n n i n g on these two pages of 

10 your s t a t e m e n t ? 

11 A. Th i s i n f o r m a t i o n was p r o v i d e d by 

12 members of the then e x i s t i n g teams t o me. We had 

13 not f o r m a l i z e d t h e c o o r d i n a t i n g r o l e a t t h e t i m e 

14 t h i s was w r i t t e n . 

Q- So, at the time t h i s was w r i t t e n , you 

were p a r t of the t r a n s i t i o n team? 

A. No, s i r . The t r a n s i t i o n teams were 

formed t o deal w i t h v e r y , v e r y s p e c i f i c i s s u e s 

such as a c c o u n t i n g , et c e t e r a . And, w h i l e I was 

i n v o l v e d w i t h those teams and v e r y much aware of 

t h e i r a r - r . v i t i e s , I wasn f o r m a l l y a member 

o t h e r t h a n a l l the v i c e p r e s i d e n t s at t h a t t i m e 

met and r e v i e w e d . I t was a f o r m a t i v e t i m e o f 

24 t h i s e f f o r t . 

Q- t h e r e any s p e c i f i c t r a n s i t i o n teams 

ALDERSON REPORTP^G COMPANV. INC. 
1202)289 2260 (800i FOR DEPO 

11 11 14th ST , N W 4th FLOOH WASHINGTON. D C , 20005 

1 5 

1 6 

1 7 

1 8 

1 9 

2 0 

? "5 



• 

72 

• 
1 

2 

t h a t you're aware of t h a t are i n v o l v e d w i t h 

s p e c i f i c a l l y d e t e r m i n i n g how N o r f o l k Southern 

3 w i l l o p e r a t e i n what's r e f e r r e d t o i n t h i s 

• 

4 

5 

p r o c e e d i n g as t h e shared a s s e t s area? 

A. Yes, s i r , we have a shared asset team. 

6 yes . 

• 

7 

8 

Q. 

A. 

And who i s the head of t h a t team? 

I b e l i e v e Dick K i m b a l l . 

9 0. I'm s 0 r y ? 

1 0 A. Dick K i m b a l 1 . 

• 11 Q. Could you s p e l l h i s l a s t name. 

12 A. K-i-m-b-a-1-1. 

• 

1 3 Q. Do you have any knowledge as t o when 
• 14 Mr. K i m b a l l and h i s team expect t o complete t h e i r 

1 5 t r a n s i t i o n p l a n f o r t h e shared a s s e t s area? 

• 

1 6 

1 7 

A. 

Q. 

No, I d o n ' t . 

Have you seen any o i the p l a n s t h a t 

1 8 t h a t team has produced? 

• 

1 9 

20 

A. I have r e c e i v e d some o r a l r e p o r t s , 

n o t h i n g m.ore. 

2 1 Q . What was t h e essence or the n a t u r e of 

• 

22 

2 3 

t h a t o r a l 

convey t o 

r e p o r t , what i n f o r m a t i o n d i d t h e y 

vou? 

24 A. Simply t h a t t h e y were meeting on --

• 

2 5 among other things meeting with CSX to s t r u c t u r e 
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1 d e t e r m i n e the number of the subsequent d i v i s i o n s 

2 of C o n r a i l a s s e t s ; t h a t i s t o say, and I t h i n k 

3 you r e f e r r e d t o i t e a r l i e r t h i s morning as at the 

4 margin, t h a t t h e r e were a number of o t h e r l i n e s 

5 t h a t seemed l o g i c a l l y t o connect t o whi c h e v e r 

6 p a r t of the X you or CSX a c q u i r e d ? 

7 A. The b a s i c r u l e , and I t h i n k i t ' s 

8 covered p r e t t y w e l l m my v e r i f i e d s t a t e m e n t , was 

t h a t we had a number of g u i d e l i n e s . But we were 

c e r t a i n l y s e e k i n g t o a v o i d two-to-one problems, 

11 we were c e r t a i n l y t r y i n g t o g i v e the t h r o u g h 

12 r o u t e s some e q u a l i t y , and t o a v o i d d i s r u p t i o n we 

13 took the p i e c e s t h a t n a t u r a l l y a t t a c h e d t o 

14 r a i l r o a d A or r a i l r o a d B, and t h a t was i t . 

0- Now, what was your h i g h e s t p r i o r i t y i n 

the n e g o t i a t i o n s of which you were a p a r t ? For 

example, were you t r y i n g t o maximize c o m p e t i t i o n ? 

I ^ ^- No, no. We were t r y i n g t o -- I guess I 

19 ought t o r e f e r t o my v e r i f i e d s t a t e m e n t . But we 

20 had made a major e f f o r t w i t h our p r i n c i p l e s of 

21 balanced c o m p e t i t i o n t o s t a t e t h a t t h e v i s i o n of 

22 the N o r t h e a s t e r n s o l u t i o n s h o u l d l o o k s o m e t h i n g 

23 l i k e what we have m the S o u t h e a s t . 

"̂ ^ That was my r o l e model as a p l a n n e r , 

25 t h a t each c a r r i e r would have r e a s o n a b l e b a l a n c e 
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1 C o n r a i l t h a t i t ' s a c q u i r i n g i s s o m e t h i n g t h a t t h e 

2 c u s t o m e r s a r e o b l i g e d t o pay f o r o r i s i t a r i s k 

3 t h a t NS t a k e s ? 

4 A. I t ' s a r i s k NS t a k e s . 

5 Q. F u r t h e r up t h a t page, dc you see I 

6 t h i n k i t ' s t h e t h i r d p a r a g r a p h above t h e s o l i d 

7 l i n e t h a t b e g i n s where t r a c k a g e r i g h t s a r e t h e 

8 b e s t a l t e r n a t i v e f o r m a r k e t a c c e s s , do you see 

9 t h a t l i n e ? 

10 A. I s i t i n t h e b i g p a r a g r a p h ? 

11 Q. No. 

12 A. Okay. 

13 0- I t goes on t o say, t h e y s h o u l d be on 

14 t h e CMA, UP/SP m o d e l , p e r m i t t i n g a c c e s s t o new 

15 p l a n t s , b u i l d - o u t s , and t e r m i n a l s and o t h e r 

n e c e s s a r y i n f r a s t r u c t u r e . 

A. Yes, s i r . 

Q. T h a t wa;3 NS's p o s i t i o n i n t h e 

p r i n c i p l e s o f b a l a n c e d r a i l c o m p e t i t i o n back m 

20 O c t o b e r o f '96, c o r r e c t ? 

21 A. Yes, i t w a s . 

Q- I s t h a t s t i l l NS's p o s i t i o n as t h e 

23 o p t i m a l d e s i g n f o r t r a c k a g e r i g h t s ? 

A. We n e g o t i a t e d s o m e t h i n g d i f f e r e n t . 

Q. But i s t h a t s t i l l y o u r v i e w as t c t h e 
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i t ' s not j u s t you want t c reach m and get a l l 

2 the i n d u s t r y . There's a co s t c o n s i d e r a t i o n m 

3 the l o c a l t e r m i n a l area. 

4 Q. L e t ' s t a l k s p e c i f i c a l l y about c o a l . 

5 You d i d say s a r l i e r c o a l i s d i f f e r e n t from 

6 merchandise? 

7 A. That's r i g h t . 

8 0. And c o a l i s d i f f e r e n t not o n l y i n the 

9 sense t h a t a t ' s b l a c k and merchandise may come m 

a box, but i t ' s d i f f e r e n t i n t h e sense t h a t i t 

o f t e n moves i n u n i t t r a i n s ; i s t h a t c o r r e c t ? 

12 A. Yes. 

•̂ ^ 0- And, when i t moves i n u n i t t r a i n s , 

14 t h e r e ' s no reason t o be b r e a k i n g i t up and 

15 r e c o m b i n i n g i t , c o r r e c t ? 

1^ A. None whatsoever. 

^'^ 0- want t o run i t i n and out of a 

18 power p l a n t as e f f i c i e n t l y as you can t o maximize 

the use of the equipment, whether i t ' s t h e 

s h i p p e r ' s or t h e r a i l r o a d ' s , c o r r e c t ? 

21 A. That 's t r u e . 

^- have an o p i n i o n as t c what Lhe 

most e f f i c i e n t arrangement f o r s e r v i n g t h e S t o u t 

p l a n t would be i f N o r f o l k Southern were d o i n g so? 

1 9 

20 

23 

24 

25 A Sure. We would run i t r i g h t i n t o the 
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p l a n t . B u t , o f c o u r s e , i t ' s on t h - I n d i a n a 

2 R a i l r o a d w h i c h i s a p r o b l e m . 

3 Q. B u t , i f S t o u t b u i l t o u t t o t h e l i n e 

4 t h a t you had r i g h t s on u n d e r t h i s p r o p o s e d 

t r a n s a c t i o n m an e f f i c i e n t b u i l d - o u t , w o u l d t h a t 

t h e n p e r m i t t h e most e f f i c i e n t r o u t i n g i n and o u t 

7 o f t h e p l a n t f o r N o r f o l k S o u t h e r n ? 

8 A. I w o u l d want t o t h i n k a b o u t t h e c o s t o f 

9 t h a t b u i l d - c u t . I f t h e b u i l d - o u t was f r e e , 

p r o b a b l y a v o i d i n g t h e I n d i a n a R a i l r o a d w o u l d be 

1- 1 owe r c o s t . 

•̂ ^ Q- And, when you say i f t h e b u i l d - o u t w ere 

I ^ f r e e , i f t h e s h i p p e r p a i d f o r t h e b u i l d - o u t , t h e n 

14 i t w o u l d be f r e e t o N o r f o l k S o u t h e r n ? 

A. T h a t ' s what I'm s a y i n g . 

I ^ Q- T h a t ' s what you mean? 

1 A. Thau's what I mean. 

-̂ ^ Q- Have you d i s c u s s e d t h e O h i o V a l l e y 

19 p r o b l e r . i w i t h anyone a t N o r f o l k SoL-^hern? 

^- I d i s c u s s e d i t t a n g e n t i a l l y w i t h B i l l 

21 Fox m a i n l y r e g a r d i n g o u r o v e r a l l r e l a t i o n s w i t h 

22 t h e Ohi o DOT and t h e s t a t e o f O h i c . 

t h e one who d e a l s w i t h t h e O h i o 

24 g o v e r n m e n t a l p e o p l e ? 

^- A. Sorie o f my p e o p l e do, y e s . 
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1 Q. Okay. I n I n d i a n a p o l i s t h e r e w o u l d be a 

2 c o s t base s w i t c h i n g f e e t h a t CSX w i l l c h a r g e NS 

3 f o r p i c k u p s o r d e l i v e r i e s , - i s t h a t c o r r e c t ? 

4 A. T h a t ' s what v̂ a n e g o t i a t e d , y e s . 

5 Q. When t h e t e r m c o s t b a s e d i s u s e d , does 

6 t h a t mean c o s t o r s o m e t h i n g e l s o t o NS? 

7 A. I t means c o s t . 

8 Q. CSX's c o s t s ? 

A. I t means t h e c o s t s t h a t a r e i n c u r .ed by 

CSX i n t h a t s p e c i f i c o p e r a t i o n , y e s . 

11 0 - And d i d you have any u n d e r s t a n d i n g ai, 

12 t o how t h o s e c o s t s w o u l d be m e a s u r e d , w o u l d t h e y 

be m e a s u r e d u s i n g CSX's i n t e r n a l c o s t s o r t h e 

U n i f o r m R a i l C o s t i n g System o r some o t h e r means? 

1^ A. I b e l i e v e t h e i n t e n t i o n was -- t h e 

9 

10 

1 3 

1 4 

1 6 i n t e n t i o n , as I u n d e r s t a n d i t , was we w o u l d use 

17 CSX's i n t e r n a l c o s t s as r e l a t e d t o t h a t 

18 p a r t i c u l a r s f i t o f o p e r a t i o n s . 

19 Q. And t h e n NS w o u l d have t h e r i g h t t o 

20 a u d i t t h o s e c o s t s ; i s t h a t c o r r e c t ? 

21 A. Yes. 

•̂ •̂  Q- And w o u l d t h e y be s u b j e c t t o r e v i e w f o r 

23 r e a s o n a b l e n e s s by t h e S u r f a c e T r a n s p o r t a t i o n 

24 B o a r d u n d e r t h e p r o p o s e d t r a n s a c t i o n ? 

^ - 1 do n o t know w h e t h e r t h a t ' s t r u e o r 
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1 And t h e n I'm g o i n g t o t a k e a l l t h a t money and I'm. 

? g o i n g t o g e t w i t h you and see what I'm g o i n g t o 

3 g e t f r o m you and see i f I make any mr^ney. 

4 Q. I u n d e r s t a n d t h e p r o c e s s . L e t me be 

5 v e r y s p e c i f i c . For s u c h a movement I'm a s k i n g 

6 w h e t h e r N o r f o l k S o u t h e r n i s a l s o g o i n g t o have t o 

pay CSX t h a t same c o s t b a s e d s w i t c h i n g c h a r g e 

t h a t I t w o u l d pay CSX t o s e r v e any o t h e r f a c i l i t y 

9 t h a t CSX g e t s t o d i r e c t l y ? 

10 A. No. 

11 Q- As w e l l as p a y i n g I n d i a n a R a i l r o a d ? 

12 A. No. 

13 Q. T h a t ' s what I'm c o n c e r n e d a b o u t . 

I ' ' A. No, I w o u l d n o t t h i n k t h a t ' s t h e c a s e . 

15 I t h i n k -- no. Because t h e y ' r e n o t s w i t c h i n g --

16 t h e y ' r e n o t s w i t c h i n g t h e p l a n t . 

1'^ Q- Do you know a n y w h e r e i n t h e a p p l i c a t i o n 

18 t h a t s a y s t h a t ? 

•̂ ^ ^- • B'Jt I t 3 u s t seems l o g i c a l t o me. 

20 The i n t e n t i o n was, i f t h e y were s w i t c h i n g t h e 

21 p l a n t , t h e n we w o u l d pay them co.<^t b a s e d 

22 s w i t c h i n g . B u t , i f t h e y ' r e n o t s w i t c h i n g t h e 

23 p l a n t , i f I'm i n t e r c h a n g i n g w i t h t h e I n d i a n a 

24 R a i l r o a d , CSX i s n ' t p e r f o r m i n g t h a t s e r v i c e . 

'̂ ^ Q- And y o u ' r e s u r e t h a t I n d i a n a R a i l r o a d 
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1 can g e t i n t o t h e H a w t h o r n e Y a r d t c i n t e r c h a n g e 

2 w i t h N o r f o l k S o u t h e r n ? 

^ A. I'm v i r t u a l l y s u r e t h e y can. 

4 Q. They can? 

5 A. Yes. 

Q. And IS NS g o i n g t o have any o w n e r s h i p 

7 i n t e r e s t i n t h e H a w t h o r n e Yard? 

8 A. No. 

9 

1 0 

1 1 

Q. And how i s i t t h a t you c o u l d be so 

c o n f i d e n t t h a t N o r f o l k S o u t h e r n w i l l have 

a d e q u a t e c a p a c i t y f o r t r a f f i c m and o u t o f t h e 

12 H a w t h o r n e Yard? 

^- Because we have -- t h e a g r e e m e n t s a y s 

14 t h a t we w i l l have a d e q u a t e c a p a c i t y . And I 

15 b e l i e v e t h a t we c o u l d , i f t h e r e ' s a d i s a g r e e m e n t , 

16 make a case t h a t t h e y were t r y i n g t o s q u e e z e us 

17 t h e r e . 

1 8 

1 9 

20 

And, f u r t h e r m o r e , t h e n a t u r e o f t h i s 

t r a n s a c t i o n , t h e r e a r e a number o f p l a c e s where 

CSX w i l l be r e l y i n g on NS and v i c e v e r s a . So 

21 t h e r e i s n ' t a r e a s o n a b l e -- t h e r e ' s p r e s s u r e on 

b o t h s i d e s . L e t me be b l u n t a b o u t i t . We have 

some p l a c e s w h e r e , i f t h e y ' r e n o t r e a s o n a b l e m 

I n d i a n a p o l i s , we can be somewhat u n r e a s o n a b l e 

w i t h them. Anc t h a t ' s t h e way i t w o r k s . 
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1 serve t h a t customer" 

2 A. For the r e c o r d the paragraph t h a t ' s on 

3 page 211 reads as f o l l o w s , Nd w i l l ha-.'e over .head 

4 t r a c k a g e r i g h t s on C o n r a i l ' s I n d i a n a p o l i s l i n e 

5 from Muncie, I n d i a n a , and on CSX's 

6 L a f a y e t t e - C r a w f o r d s v i l l e l i n e , C o n r a i l ' s 

7 C r a w f o r d s v i l l e - I n d i a n a p o l i s l i n e , and C o n r a i l ' s 

8 I n d i a n a p o l i s B e l t l i n e t o serve two-to-one 

9 s h i p p e r s and s h o r t l i n e s m I n d i a n a p o l i s . 

10 Q. Okay. So, as you u n d e r s t a n d i t , these 

11 overhead t r a . ~ ge r i g h t s t h a t NS w i l l have, w i l l 

12 i t p e r m i t NS t o serve d i r e c t l y these customers? 

13 A. I t w i l l a l l o w NS t o serve d i r e c t l y 

14 two-to-one s h i p p e r s , yes, and s h o r t l i n e s . 

15 Q. Are you aware of the c u r r e n t c a p a c i t y 

16 at the Hawthorne Yard^ 

17 A. I have some g e n e r a l u n d e r s t a n d i n g of 

18 i t , yes . 

19 Q. C u r r e n t l y do they have s u f f i c i e n t 

20 c a p a c i t y t o handle a l l t h e i r t r a f f i c ? 

2 1 A. They do, yes. 

22 Q. On page 211 of the o p e r a t i n g p l a n , i t ' s 

23 s t a t e d t h a t the S t a t e S t r e e t Yard w i l l be c l o s e d 

24 and t h a t t r a f f i c w i l l be c o n s o l i d a t e d at 

25 Hawthorne. And t h e r e ' s a stat e m e n t s a y i n g i n 
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1 V. I n d i a n a p o l i s Power i Lia.-. t ' s t r a f f i c 

2 i n t o t h e S t o u t p l a n t , f o r example? 

3 A. Are you r e f e r r i n g t c t h e c u r r e n t 

4 c o n t r a c t . i h a t ' s m e x i s t e n c e o r c u r r e n t movements 

5 o r p o t e n t i a l movements? 

6 Q. C u r r e n t and p o t e n t i a l . 

7 A. I ' v e had d i s c u s s i o n s w i t h Mr. K n i g h t , 

8 y e s . 

9 Q. And does CSX have a s ^ u b s i d i a r y w h i c h i n 

10 t u r n owns 89 p e r c e n t o f t h e I n d i a n a R a i l r o a d ? 

11 MR. ROSEN: I f you know. 

12 THE WITNESS: I d o n ' t have s p e c i f i c 

13 k n o w l e d g e as t o t h e a s p e c t t h e way you m e n t i o n e d 

14 I t , b u t i t ' s my u n d e r s t a n d i n g we have a 

15 c o n t r o l l i n g i n t e r e s t m t h e I n d i a n a R a i . l r o a d . 

16 BY MR. McBRIDE: 

1 Q- And, i n f a c t , a r e you now o r w i l l y o u 

18 s h o r t l y be on t h e b o a r d o f t h e I n d i a n a R a i l r o a d ? 

19 A. l a m n o w o n t h e i r j o a r d . 

20 Q. So w o u l d you t h i n k i t r e a s o n a b l e t o 

21 c o n c l u d e t h a t CSX and I n d i a n a R a i l r o a d =»re n o t 

22 e x a c t l y a r m ' s - l e n g t h c o m p e t i t o r s o f one a n o t h e r ? 

23 A. No, I w o u l d n o t t h i n k t h a t ' s t h e c a s e . 

24 Q. E x p l a i n t o me why you t h i n k CSX and 

25 I n d i a n a R a i l r o a d Company a r e h e a d - t o - h e a d 
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14 h e r e i n , c a l l e d f o r e x a m i n a t i o n by c o u n s e l f o r t h e 

15 P a r t i e s i n t h e a b o v e - e n t i 1 1 e d m a t t e r , p u r s u a n t t o 

16 agreement, t h e w i t n e s s b e i n g d u l y sworn by MARY 

17 GRACE CASTLEBERRY, a No t a r y P u b l i c m and f o r t h e 

18 D i s t r i c t of Columbia, t a k e n a t the o f f i c e s of 

19 A r n o l d & P o r t e r , 555 T w e l f t h S t r e e t , N.W., 

20 Washington, D.C., 20004-1202, at 10:00 a.m., 

21 Thursday, September 18, 1997, and t h e p r o c e e d i n g s 

22 b e i n g t a k e n down by St e n o t y p e by MARY GRACE 

23 CASTLEBERRY, RPR, and t r a n s c r i b e d under her 

24 d i r e c t i o n . 

ALDERSON REPORTING COMPANY. INC. 
;202 '289 226C 18OO' FCR CB°C 

n n 14th ST N W 4th FLOOR WASHINGTON D C 20005 



1 

^ BEFORE THE 

2 SURFACE TRANSPORTATION BOARD 

3 F i n a n c e D o c k e t No. 33388 

4 CSX CORPORATION AND CSX TRANSPORTATION, INC. 

5 NORFOLK SOUTHERN CORPORATION AND 

6 NORFOLK SOUTHERN RAILWAY COMPANY 

7 -- CONTROL AND OPERATING LEASES 'AGREEMENTS 

8 CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

9 RAILROAD CONTROL APPLICATION 

W a s h i n g t o n , D.C. 

Tuesday, S e p t e m b e r 9, 1997 

D e p o s i t i o n o f STEPHEN C. TOBIAS, a 

witnes.-i h e r e i n , c a l l e d f o r e x a m i n a t i o n by c o u n s e l 

f o r t h e P a r t i e s m t h e above - e n t 1 1 1 e d m a t t e r , 

p u r s u a n t t o a g r e e m e n t , t h e w i t n e s s b e i n g d u l y 

s w o r n by JAN A. WILLIAMS, a N o t a r y P u b l i c m and 

18 f o r t h e D i s t r i c t o f C o l u m b i a , t a k e n a t t h e 

o f f i c e s o f Z u c k e r t , S c o u t t i R a s e n b e r g e r , I . L . P . , 

S u i t e 7C0, 888 S e v e n t e e n t h S t r e e t , N.W., 

W a s h i n g t o n , D.C, 20006-3939, a t 10:05 a.m., 

Tuesday, S e p t e m b e r 9. 1997, and t h e p r o c e e d i n g s 

b e i n g t a k e n aown by S t e n o t y p e by JAN A. WILLIAMS, 

RPR, and t r a n s c r i b e d u n d e r h e r d i r e c t i o n . 
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1 p a r t i c i p a t e m t h e model. 

2 Q. Okay. I n any event do you t h i n k i t ' s 

3 r e a s o n a b l e t o c o n c l u d e from t h i s t h a t t h e r e w i l l 

4 be a s u b s t a n t i a l i n c r e a s e i n t h e a c t i v i t y a t t h e 

5 Hawthorne Yard by v i r t u e of t h i s p o s t a c q u i s i t i o n 

6 p l a n ? 

7 MR. PLUMP: You mean o v e r a l l a c t i v i t y 

8 o r NS a c t i v i t y ? 

9 BY MR. O'NEILL: 

10 Q. A c t i v i t y . 

11 A. I t h i n k i t ' s r e a s o n a b l e t o c o n c l u d e 

12 based on t h i s c h a r t t h a t t h e r e ' s an i n c r e a s e of 

13 262 c a r s per day i n Hawthorne Yard. 

14 Q. Thank you. 

15 A. I don't know what assumptions were 

16 t a k e n i n t o c o n s i d e r a t i o n i n t h e model as t o 

17 whet h e r --

18 Q. I u n d e r s t a n d , you d i d n ' t p r e p a r e t h i s . 

19 By t h e way, who i s r e s p o n s i b l e f o r t h e d a t a on 

20 t h a t c h a r t ? 

21 A. That would be John W i l l i a m s as I 

22 u n d e r s t a n d i t . 

23 Q. A l l r i g h t . Post - t r a n s a c t i o n , i f a 

24 s h i p p e r waii t e d t o u t i l i z e N o r f o l k S o u t h e r n 

25 s e r v i c e o v e r t h e I n d i a n a p o l i s B e i t , t h e shipp'^r 

ALDERSON REPORTING COMPANY. LNC. 
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1 MR. PLUMP; F i r s t c f a l l , w i t h r e g a r d 

2 t o l o c a l s e r v i c e on t h e I n d i a n a p o l i s B e l t t o d a y , 

3 IS t h a t s e r v i c e , m f a c t , p r o v i d e d by C o n r a i l ? 

4 THE WITNESS: Yes. 

MR. PLUMP: W i t h r e g a r d t o s e r v i c e t o 

6 t h e S t o u t p l a n t t o d a y , i s i t t h e I n d i a n a R a i l r o a d 

7 t h a t p r o v i d e s t h a t s e r v i c e now? 

8 THE WITNESS: T h a t ' s c o r r e c t . 

9 MR. PLUMP: And a f t e r t h e t r a n s a c t i o n 

10 i s i t y o u r u n d e r s t a n d i n g t h a t t h e I n d i a n a 

11 R a i l r o a d w i l l c o n t i n u e t o p r o v i d e s e r v i c e ? 

^2 THE WITNESS: Yes, t h a t ' s c o r r e c t . 

MR. PLUMP: Okay. Would you l i k e t o 

14 ask any q u e s t i o n s a b o u t t h a t ? 

MR. O'NEILL: Yes, I w o u l d . 

BY MR. 0'NEILL: 

Mr. T o b i a s , I t a k e i t t h a t y o u r 

c o l l e a g u e s i n f o r m e d you o f t h e i n a c c u r a c y o f y o u r 

p r i o r s t a t e m e n t s m t h a t r e g a r d and t h a t ' s what 

c a u s e d t h e neea f o r t h i s c l a r i f i c a t i o n ? 

21 A Y e s , s i r . 

°- ^^^^' le^- ask you a few f o l l o w - u p 

q u e s t i o n s a s s o c i a t e d w i t h t h a t . Do you know 

w h e t h e r t h e r e :s any o p e r a t i o n a l r e a s o n wny 

I n d i a n a p o l i s Power i L i g h t c o u l d n ' t b u i l d 
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1 from the Sto u t p l a n t t c C o n r a i l ' s I n d i a n a p o l i s 

2 B e l t today? 

3 A. I c o u l d n ' t t a k e a p o s i t i o n on t h a t 

4 w i t h o u t h a v i n g some b a s i s i n f a c t on the 

5 e n g i n e e r i n g f e a s i b i l i t y of i t , i f you're a s k i n g 

6 me i n t h e o p e r a t i o n a l c o n t e x t . 

7 Q. Yes . 

8 A. I don't know. 

Q. I f t h a t were t o happen, and l e t ' s 

assume t h a t i t does happen, t h a t t h e r e i s a 

11 b u i l d - o u t t o the I n d i a n a p o l i s B e l t by 

12 I n d i a n a p o l i s Power & L i g h t from i t s S t o u t p l a n t , 

13 p o s t - t r a n s a c t i o n would N o r f o l k Southern be m a 

14 p o s i t i o n t o p r o v i d e d i r e c t s e r v i c e t o t h e S t o u t 

15 p l a n t a t t h a t p o i n t ? 

•̂ ^ A. I t ' s my u n d e r s t a n d i n g t h a t NS has 

17 overhead t r a c k a g e r i g h t s . And I'm not aware t h a 

18 th o s e overhead t r a c k a g e r i g h t s would p e r m i t t h e 

19 l o c a l s e r v i c e c o n f i g u r a t i o n as you suggest. 

20 Q. Thank you. Do you know where the 

21 I n d i a n a p o l i s Power £, L i g h t ' s P e r r y K p l a n t i s 

22 l o c a t e d i n I n d i a n a p o l i s ? 

23 A. No, not s p e c i f i c a l l y . 

0- Do you know what s e r v i c e i s p r o v i d e d 

d i r e c t l y t o che P e r r y K p l a n t ? 

ALDERSON REPORTING CO.MPANY, INC. 
1202)289 2260 iSOOi FOR DEPO 

11 11 14th S T , N W 4th FLOOR WASHINGTON D.C , 20006 
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1 A. No, s i r . 

2 Q. So, as a c o r o l l a r y t o t h a t , you d o n ' t 

3 know how N o r f o l k S o u t h e r n c o u l d p r o v i d e s e r v i c e 

4 t o t h e P e r r y K p l a n t p o s t - t r a n s a c t i o n , do you? 

5 A. No , s 1 r . 

6 MR. O'NEILL: Thank you v e r y much. 

7 MR. PLUMP: Thank y o u . 

8 EXAMINATION BY COUNSEL FOR CENTERIOR 

9 ENERGY CORPORATION, NATIONAL RAILROAD 

10 PASSENGER CORPORATION (AMTRAK), and 

11 THE DETROIT ."DISON COMPANY 

12 BY MR. PERGOLIZZI : 

13 Q. Mr. "I'obias, my name i s F r a n k P e r g o l i z z i 

14 w i t h S l o v e r & L o f t u s . I'm g o i n g t o have 

15 q u e s t i o n s on b e h a l f o f t h r e e c l i e n t s , C e n t e r i o r 

16 E n e r g y C o r p o r a t i o n , D e t r o i t E d i s o n Company, and 

17 A m t r a k . And i t s h o u l d be I t h i n k p r e t t y c l e a r t o 

18 you when we're s w i t c h i n g g e a r s . B u t , b e f o r e we 

19 g e t i n t o t h e s p e c i f i c s , I d i d want t o ; i u s t go 

20 o v e r y o u r b a c k g r o u n d b r i e f l y . 

21 You l i s t a number o f o p e r a t i n g 

22 p o s i t i o n s t h a t y o u ' v e h e l d a t NS. And I j u s t 

w a n t e d t o g e t a b e t t e r u n d e r s t a n d i n g o f when you 

h e l d t h o s e p o s i t i o n s and what y o u r g e n e r a l d u t i e s 

2 3 

24 

25 were m ea c h o f t h e p o s i t i o n s . And i f you c o u l d 
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11 

12 

13 

14 

15 

16 

17 

13 

19 

JLTCE LE'.'ZN'":-1A1: T i d r ' t Mr. .Mc5ride, m 

making his r r i J i i n a l d i s c f e r y retuest. defi.ie t n a t he 

was seeking discovery not .̂'-.ly from CS.X but from a l l 

I t s subsidiaries as well:- Isn't that --

MP.. lave I t r i g h t nere , Youx 

Honor. 

JUDGE LE'-TNTHAL: I thi.nk Mr. Ccburn i s 

looking at i t now. 

.MR. COBL'RN; I believe he did. Your .Honor. 

MR. McBRIDE: And I can cut through some 

cf t h i s . He doesn't have to go ask the ot.her 59, or 

however many, companies f o r documents, I'm not 

i.nterested i - t.hem. I'm only interested m Indiana 

Railroad. 

JUDGE LÊ /ENTHAL; Perhaps we can put a 

f i n a l i t y to t h i s dispute. Is t h i s the only subsidiary 

you're looking for information from? 

MR. McBRIDE: That's correct. 

JUDGE LEVENTHAL: Ar.d there w i l l be no 

others? 

MR. McBRIDE; There w i l l be no o t h e r s . 

JUDGE LEVENTHAL: Mr. Coburn, I j u s t got 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TtUNSCR'BERS 
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• 1 
1 

- an im.pcrtsr.t crr.ressitr. from Mr McBride. He says 

• ^ ]u s t t h i s one. 

3 MR. COBURN: Vour Honor we have made i 
4 inf o r m a l l y the r*qu»st tc I.-.diana .^^.ailroad. We've 

• 
5 ale r t e d therr. as tc what the documents thac Mr . McBride 

•5 13 seeking are. We haven't heard back from them. I 

• 
7 imagine that they w i l l be cooperative. I imaging that 

8 h e ' l l get hie documents. He did not raise thi<5 issue. 

9 as Mr. McBride acceded. He knew chat he didn't have 

• 

:c company docunents as of August 8. Here we ars m l a t e 

11 September and the issue i s f i r s t --

• 
- -> JUDGE LEVENTHAL: But he s p e c i f i c a l l y 

13 asked f o r them, p a r t i c u l a r l y j.n a l e t t e r to me, served 

14 upon a l l pa r t i e s . 

• 15 MR. COBURN: On September 

16 JUDGE LEVENTHAL: -- a f t e r my o r i g i n a l 

• 
17 r u l i n g including Indianapolis -- including his request 

18 information from Indianapolis Railroad. 

19 MR. COBURN: And i t was a f t e r t h a t . Your 

• 2C Honor, that we wrote to him saying that we. CSX, do 

21 not have any such documents. I t was our August 8th 

l e t t e r that came a f t e r your r u l i n g extending the order 
• 

l e t t e r that came a f t e r your r u l i n g extending the order 

NEAL R. GROSS 
COUffT BEPOBTERS ANO TRANSCRIBERS 

1323 RHODE ISLAND AVE N W 
(2021 234-4433 VVASMINGTON, D C 20005-3701 l20Zl 234-*433 

• 
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11 

1 
*L A, 

13 

14 

15 

16 

1 ̂  

to the otcut rla.-.t 

JLT'GE :.~VEI:T.HAL : I prefer people do 

things v o l u n t a r i l y rather thar under the duress of an 

order. However, I .-ave to recognize Mr. McBride's 

concer.-: that time i s runni.-ig shcrt. And sc 1 ' T gci.ng 

to help you get t h i s information from Indiana Railroad 

by r e q i j i r i n g you to do so. 

MR. COBUP-N: May T say Your Honor, f o r 

the record, we r e s p e c t f u l l y disagree that we have 

to the extent your r u l i n g might suggest we have 

control ov-rr those documents t o r purposes of the 

discovery rules, we disagree --

JUDGE LEVENTHAL: No, but you have c o n t r o l 

over Indiana Railroad, do you not? 

MR. COBLTIN. We have f i n a n c i a l c o n t r o l 

over Indiana Railroad, that's correct. 

:here' 

JUDGE LE\TNTHAL; What stronger c o n t r o l i s 

iLaughter. i 

MR. CCBURN: Thank you. Your Honor. 

JUDGE LEVENTHAL: Mr. Norton? 

y j i . NORTON: Your Honor, I chink we need 

(202) 234-4433 

NEAL R. GROSS 
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CSX/KS-37 

BEfORI THE 
SURTACE TRANSPORTATIOK SOARD 

rinancc Docket fo. :333e8 

CSX CORPORATIOH AMD CSX TIUNSPOKTATION, IMC, 
NORTOLX SOOTUOW C0R1>0RA7Z0N AMD 
NORTOUC SOOTHZSN RAILHAY CQKPANY 

-- CONTItOL AND OPBRATIIIC LIASES/ACMBOIfTS — 
COKRAIL IMC. AND COMSOLTDATTD RAIL CORPORATIOM 

APPLICANTS' RESPONSE TO FIRST SET 
OP IMTOUtOGATORIES. FIRST SET OP 

REQUESTS FOR PROtXJCTION OP DOCUMENTS, AND 
FIRST SET OF REQUESTS FOR ADMISSIONS TO 

APPLieAMTa ncm TWDTAMILPQT.TS Pom L IJGHT 

Applicants^ hmrmtxy raspond to thm F i r s t Sat of 

Intarrogatoriaa, F i r s t s«t of Raquasta for Production of 

OocujMutts, and Fi r s t Sat of Raquasts for Adaissions to 

Applicants froB Indianapolis Povar i Light ("IP4L" or 

•raquaatar") ( I P * L - l ) . ^ 

-Applleanta- rarara coilactivaly to CSX Corporation 
and CSX Transportation (collactivaly, "csX"), NorfoIJc 
Souttaam Corporation and RorfolX Soutiiam Railway 
CampmstY (collactiv«ly, "M8-) , and Consoiidatad Rail 
Corporation and Conrail Inc. (collactivaly, "Conrail 

^ Applicants nota that thara i s a diacrapancy in tn« 
t i t l a and body of raquastar'a raquasts. In tha t i t l a , 
raquaatar d i r ^ t s i t s dlsoevwry to Applicants, but in 
tha body (at tha and of tha f i r s t paragraph on paga 2), 
raquaatar dlracts tha dlsc<w«ry to Conrail. Appllcanta' 
rasponsaa assuaa that tha discovary was diractad to 
Applicants. 
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9. With raspact to Oafmition and Instruction 

No. 3, Applicants ob^act to tha aictant tha dafmition of 

"Bait Tracic" is vagua and aabiguoua, as thara xa a track 

known as Indianapolis Union and a saparata ona known as 

Indianapoiis »alt Running Track. Applicants ara 

conatruing "»alt Track" to includa only tha tracka of 

tha foraar Bait Railway Co., known aa tha I.ndianapolis 

Bait Running Track. 

10. Jlpplicants objact to tha uaa of tha tara 

"accass" in Intarrogatory Mos. i , 3, e. 9, and i i aa 

vagua and aabiguous. Applicants construa "accass" to 

includa tha right to sarva a cuatoaar via ovn«;d or 

l«asad track, or through trackaga rigitts, haulaga 

rights, or switching sarvica. 

IWTg3tRQCAmRTr^< 

Intarroa«tQi-v Ma. i ; 

1. Idantify a l l r a i l carriars who hava accasa on 
or aftar Juna l«, 19«7 to a l l or part of tha »alt Track 
and provida tha following inforaation for aach such 
carriar: (a) tha basia for, and artant of, accaaa of 
aaeh carriar to tha Bait Track; (b) whathar tha carriar 
haa aeeaaa to tha Parry R Plant, tha stout Plant, er 
both; (c) what changaa to tha inforaation providad in 
your ra^Mnaaa te parta (a) and (b) to thia 
Intarro9atory will taka placa if tha propoaad 
tranaactlon i j cenauMatad; and (d) whathar and to what 
axtant your raaponaaa to parta (a) and (b) would diffar 
if tha data uaad in thia Intarrogatory had baan 
January i , i f f ? . 

Tna Appllcanta objact to Intarrogatory No. l to 

tha axtant that tha intarrogatory calls for inforaation 

as of apparantly arbitrary dataa. January i . 1997 and 

• NS * Aii* 
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Juna 16, 1997. Which antail undua burdan. Applicanta 

will traat tha intarrogatory aa calling for information 

aa of Juna 23, 1997, which corraaponds with tha 

rafaranca in othar quastions and to tha data tha 

Application was fil-Nl. m addition. Applicanta objact 

to aubpart (b) of thia intarrogatory on tha grounds that 

i t saaks information within tha poaaaaaion of iPiL: 

IP41, should know which r a i l carriars currantly haa 

accaas to its planta. subjact to tha foragomg and to 

thair ganaral objactiona, Applicanta zaapond aa followa: 

(a) Tha Indiana Rail Road Coapany (-INRO*) holds 

ovarhaad trackaga rights en tha Bait Track, which waa 

laaaad to a pradacaasor of Conrail in 1812 for a period 

of 999 years, froa tha northeast end of the Belt Track 

to Raymond Street. Cuatoaers located on that track aay 

racaiv. .orvice froa Conrail or froa the INRD and CSX by 

aeana of a reciprocal awltch performed by Conrail. 

(b) conrail dixectly aervea IPtL'a Perry K plant, 

which is on trackage owned by Conrail that doaa not 

conatitute part of the Belt Track. IP«L'8 Stout plant 

ia on trackage owned by the IMRO. In order for Conrail 

to serve IP4L's Stout plant, INRD auat supply switching 

service to Coorail. Neither csx nor NS currently has 

access to the *arry E plant or to the stout plant. 

(c) ' tha propoaad tranaaction ia conaunated, 

thare will be the following changaa to tha information 
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responsive to tha foregoing raguaata. Raaponaiva 

docuaants ara being placed m Applicants' depository. 

3. Provide a l l docuaenta relating to IP&L. 

In seeking a l l docuaants related to IP&L. the 

re<iuest i s unduly broad and burdensoae and not likely to 

lead to discovery of relevant evidence. Subjact to the 

general objactiona stated above, Applicanta raapond aa 

followa: 

See response te Ooetaant Request Mo. 2. 

Respectfully submitted, 
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Robert J. Cooney 
George A. Aapatore 
Norfolk Southem Corp. 
Three Coamercial Place 
(757)629-2838 

Richard A. Allen 
James A. Calderwood 
Andrew R. Pluap 
John V. Bdwarda 
Zuckert, scout t 
Raaanberger LLP 

888 Seventeenth St., N.W. 
Heahington, D/C/ 2000««3939 
(302) 298-8C80 

JolM H. Mannaa 
scot B. fiatchlna 
Skadden, Arpa, Slate, 

Naaghar & Flom LLP 
1440 New York Avanue, M.H. 
Haahington, DC 20009-2111 
(202) 371-7400 

Mark G. Aron 
I'ater J. Schudtz 
csx Corporation 
One James Canter 
902 Eaat Cary street 
Richmond, VA 2 3129 
(804) .82-1400 

P. Michael Giftos 
Paul R. Hitchcock 
CSX Transportation. Inc. 
500 Hater street 
Jaekaonville, FL 32303 
(904) 359-3100 

Dennis G. Lyona// 
Drew A. Harker *̂  
Sharon L. Taylor 
Amold & Portar 
555 X3th street, H.H. 
Haahlnqton, OC 20004 
(202) 943-5000 
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counsel for Norfolk Southern 
Corporation and Norfolk 
southern Railwav Coanar̂ y 

Tiaothy T. O'Toole 
Constance L. Afirama 
Conaolidated Rail Corp. 
Two Coaaerce Square 
2001 Market Street 
Philadelphia, PA 19103 
(315) 209-4000 

Paul A. CunninatiM 
Gerald P. Mortbrt 
Harkina Cunningham 
1300 Nineteenth Street, N.W. 
Suite 600 
Haahington, DC 20038 
(202) 973-7600 

Counsel for Conrail Tne. «fwi 
conaolidated Rail Cermorarton 

Samuel N. Sipe, Jr. 
David B. Cobum 
Steptoe Cr Jonnaon, LLP 
1330 Connecticut Avenue 
Haahington, O.C. 20036 
(203) 429-3000 

Counael for esx gftry,.-tsiqn 
and CSY Tranaoortation. Tne 

Deted: August 7, 1997 
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3EFCRE THE 
S'Jl̂ FACE TRANSPORTATION BOARD 

Finance Docket No. 33338 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOimiERN RAILWAY COMPANY 

-•• CONTROL AND OPERATING LEASES.'AGRSSMENTS --
rONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

APPLICANTS' RESPONSE TO SECOND SET 
OF INTERROGATORIES AND APPLICANTS' 
SUPPLEMENTAL RESPONSE TO FIRST SET OF 

INTERROGATORIES, FIRST SET OF REQUESTS FOR 
PRODUCTION OF DOCUMENTS, AND FIRST 
SET OF REQUESTS FOR ADMISSIONS 

FROM IWDIANAPOLxS POWER & LIGHT COMP\NY 

Applicants* hereby respond to the Second Set ot 

Interrogatories from Indianapolis Power & Light Company 

("IPSLL" or "requester") (IPtL-2) and supplement the 

response to IPJi's First Set of Interrogatories, First 

Set of Requests for Production of Documents, and First 

Set of Requests for Admission. 

GENERAL RESPQNflF.̂  

The following general responses are made with 

reap^'Ct to a l l of che requests and interrogatories. 

"Appixcance" refers collectively co CSX Corporation 
and CSX Transportation (collectively, "CSX"), Norfolk 
Southern Corporation and NorfoDc Southem Railway 
Company (collectively, "NS"), and Consolidated Rail 
Corporation and Conrail Inc. '.collectively, "Conrail"). 



deliveries to, or pickup cf empty coal cars f.ron the 
Stout Planr. exceed che current switc.-.i.':g charge paid by 
IPtL under i t s contract with Conrail and, is so, by .low 
much. 

7. Subjact to their general objections, 

Applxcanto respond as follows: Applicants dc not know 

what Che future charges will be, and therefore, carjiot 

assess whether the future charges will exceed the 

current switching charge paid by IP&L under i t s contract 

with Conrail. See response to interrogatory No. 5(b). 

^pterrooatory No. 8: Under the proposed rransaction, 
will NS'S trackage rights extend over che Indianapoiis 
Belt Running Track? 

8. Subject to their general objections, 

;^plicant8 respond as fox?owa: NS will hava overhead 

trackage rights over a portion of the Indianapolis Belt 

Running Track. See Volumes 8B and 8C of the 

Application. 

TntarroQatorv No. 9: If the answer to Interrogatory No. 
8 is affiiTnative, would NS's trackage rights permit IP&L 
to connect directly with NS at a point along the 
Indianapolis Belt Secondary through a buxld-out from t.he 
E.W. Stout Plant, or would NS be limited to overhead 
trackage rights along che Indianapolis Belt Running 
Track? 

9. Applicants object to the interrogatory to Che 

extent that che "Indianapolis Belt Secondary" is not a 

defined term. Subject to this objection and their 

general objections, Applicants respond as follows; NS 

wil l be limited to overhead trackage rights along the 

Indianapolis Belt Running Track, and accordingly, IPfiiL 



wi.l not be perr-.tted to ccrjiect directly wit.". NS at a 

point along the Indianapolis Belt Secondary through a 

build-out from the E.V . Scout Plant. See Vclur.e SS of 

ene Application ac 110-11, 321-22. 

• • • 

Applicants supplemenC t.heir response to 

Interrogatory No 9 of IPtL's First Sec of 

Interrogatories, First Set of Requests for Production of 

Documents, and First Set of Requests for Adrruesione to 

Applicants with Che following-. 

Both the Perry K and Stout plants are included in 

Applicants' response to Interrogatory No. 8. While t.he 

Perry K plant is not a "two-CO-one" fa c i l i t y , CSX 18 

creating the f a c i l i t y as a "two-to-one" for purposes of 

giving NS accaaa to i t through coot-baaed switchi.ng. 

See E x h i b i t X to Tr-anaaccion Agreamant, CSX/MS-25, 

Volume ac a; 501 aea. The Stout plant i a accasaad 

via the Indiana Rail Road Company. 

Respectfully oubnticted, 

JAMES C. BISHOP, JR. MARK G. AROII 
WILLIAM C. WOOLDRTDGE PETER J. SH0DT2 
J. GARY LANE CSX Corporation 
JAMES L. HOWB, I I I One James Center 
ROBiaiT J. COONEY 901 East Cary Streec 
GEORGE A. .ASPATORE Richmond, VA 2312 9 
Norfollc Southem Coiporation (804) 782-1400 
Three Commercial Place 
Norfolk, VA 23510-2191 P. MICHAEL GIFTOS 
(757) 629-2838 PAUL R. HITCHCOCK 

DOUGLAS R. MAXWELL 



RICHARD A. ALLEN 
JOHN V. EDWARDS 
PATRICIA E. BRUCE 
Zuckerc, Scoutt & 
Rasenberger, L.L.P. 
888 Seventeenth Street, N.W 
Suite 600 
Washington, DC 20006-3 93 9 
(202) 298-8660 

JOHN M. NANNES 
SCOT B. HUTCHINS 
Skadden, Arps, Slate, 

Meagher & Flom LLP 
1440 New York Avenue, N.W. 
Washington, DC 20005-2111 
(202) 371-74QQ 

fpunseJ for Norfol)? Southgm 
roi-pofatjion and tiortoDn 
souehem Railwav Coinpaav 

NICHOLAS S. YOVANOVIC 
CSX Transportation, Inc 
500 Water Streec 
Speed Code J-120 
Jacksonville, FL 32202 
(904) 359-3100 

TIMOTHY T. 0'TOOLE 
CONSTANCB L. ABRAMS 
Consolidated Rai l 
Corporation 
Two Commerce Square 
2001 Market Street 
Philadelphia, PA 19101 
(215) 209-4000 

PAUL A. CUNNINGUAft 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Suite 600 
Washington, D.C. 20036 
(202) 973-7600 

Counael for Conraii Inc. and 
Conaolidated Raii 

DENNIS G. LYONS 
DREW A. HARKER 
SHARCaf L. TAYLOR 
Arnold S, Porter 
555 12th Street, N.w. 
Washington, DC 20004-1202 
(202) 942-5000 

SAMUEL M. SIPE, JR. 
TIMOTHY M. WALSH 
Steptoe & Johnson LLP 
13 30 Connecticut Avenue, 
N.W. 
Washington, DC 20036-1795 
(202) 429-3000 

Counael for CSX Corporation 
csx -^r-anRnnrrarinn Inc. 

August 27, 1997 



NORFOLK 
SOUTHERN 

Balanced Rail Competition 
Norfolk Southern's Commitment To The Customers Of 

NS/Conrail 
Click here for a hnef summar\ of this letter 

October 29. 19% 

To Ali Rail Shippers: 

Norfolk Southem's Chainnan. President and Chief Executive Officer David R. Goode announced NS's S100 
a share tender offer for Conrail on October 23. At the same Ume he emphasized that NS, in acquinng Conrail, 
would be receptive to competitive enhancenicnLs going far beyond anything envisaged bv CSX's stonewall 
advtKacy of the status quo. Specifically, he said that the nation's largest consumer market, the New York/New 
Jersey area, had been neglected. 

Today we want to spell out. for the benefit of customers and communities, exactly how Norfolk Southem 
would be willing to shape its transaction to improve competition. 

Let us say that we provide this outline not entirely out of altruism. In the first place, Norfolk Southem year in 
and year out is the nation's most efficient railroad and does not fear the impact of balanced competition. In fact, 
wc think we will thrive in that environment. Secondly, we do not read the UPSP decision in the narrow, 
.self-serving, hypertechnical way that CSX does. We read it to say that a region is best served by having two 
railroads of comparable size and .scope competing for the business of customers. So we are willing to act 
consistently with that interpretation. 

These are the principles of balanced competition, the fundamentals of competition in reality and not just in 
name. 

First, balanced competition requires that the competing systems operate with comparable 
scale and scope, though absolute equality is unnecessary. While one hesitates to apply a mathematical 
fomiula, the 70-30 split which would result from a CSX acquisition of Conrail precludes effective 
competition. NS and CSX now have, respectively, about 45'7c and 55^c shares of their total business. The 
spread of 10 percentage points is already an advantage for CSX if you credit Conrail - it said at the time ofthe 
announcement that one reason for preferring CSX was its wider market reach. In the West, the respective 
shares of UP and of BNSF, before the concessions to BN. were 53/47. A NS/Conrail combination produces 
approximately a 60/40 split m the East, clearly preferable to approximatelv 70/30 with CSX/Conrail. And, 
applying thc pnncipies spelled out here, we are willing to work t jwards something even closer to an even"split 
than 60/40. ^ 

Significant market dominance would exist across all mdu-Stn sectors with a CSX/Conrail combination. One 
glaring example is that CSX/Conrail would serve approximatelv 110 power generating plants and NS would 
serve only 39. 

Tliese are not just numbers. Railroading is a network business with increasing econormes of scale This reality 
means that if you are much smaller than your competitor, vou are competing with a handicap We can cite case 
atler ca.se in which our systems ability to compete hinged not on its presence in some particular market but on 



the scope of our network and efficiency of our overall operations. 

Perhaps thc best example is the most recent. As you may know, with the present rough panty between xNS and 
CSX, we recently won a 12-year contract for Ford's new mixing centers. We were able to give Ford a 
proposal for .NS operation of centers as far west a.s Kansas Cit\. .And. of course, we .serve many Ford 
destinations. Our ability lo link all thf sc points on our own rail network clearly appealed to Ford, and .Norfolk 
Southem will ultimately increase its Ford business by approximately 60'vr as a result. 

In short, in addition to the volume efficiencies which permit competitive pncing, our customers are demanding 
service which only a network of broad scope can provide. Real competition, long-term effective competition," 
depends on having railroads of comparable scale and scope. NS's acquisition of Conrail will make this goal 
much easier to achieve than CSX's, because the CSX/Conrail combination produces dispanties so much 
greater than the NS/Conrail combination. Even so, we are willmg to work to reduce our 60/40 dispantv. 

Second, balanced competition requires that the largest markets have service by two 
railroads. This follows from the previous di.scussion of balanced, effective competition -- a network cannot 
compete effectively, cannot meet the demands of customers operating on a global scale, if it docs not reach all 
or most ofthe most imponant markets. Our customers do not just ask, can you get me from A to B. They ask, 
what can you do for my traffic moving between and among A to Z. 

This is why Norfolk Southem recognized at the outset that it would have to address the New York/New Jersey 
por area situation. When the East is served by two railroads, competitive balance without access to the Pon is 
a conu-adiction in terms. If only one large railroad provides good .service to New York (or. in the case ofthe 
propo.sed CSXyConrail combination, only one big railroad serves Philadelphia. Biiltimore, Newark, 
Wilmington, Charleston. Pittsburgh. Indianapolis. Grand Rapids, and Lordstown), big customers do not 
really have two viable altematives. They will need to u.se the railroad which has these big markets to itself 

Speaking more broadly, the port, the big city and the region which lacks a competitive rail infrastructure - not 
competition to everv' station, but competition at and between the largest markets - suffers a real handicap in the 
contest for industrial development and economic growth. While one can argue about the chicken and the egg. 
we offer for your consideration the lack of growth of the Port of New York dunng the Conrail monopoly 
epoch compared to the phenomenal growth of the Pon of Hampton Roads, .served by NS and CSX. 
Competitive rail scr\ice is relevant to growth and development. We have an economy and a rail system 
grounded on the reality that compeuuon works better than monopoly. 

As with the question of size, one hesitates to be too precise in prescnbing .solutions which may be affected by .i 
host of reaJ world complexities. But we are willing to look at New York and we are willing to'look at the ma'ior 
markets defined by the Department of Transportation in 1974 in the process w hich led to the creation of 
Conrail. The government did not intend to fortify a rail monopoly in the Northeast. It did intend, as the report 
just cited and the Final System Plan show, to establish competing systems. 

Third, balanced competition requires that each railroad own its own routes to major mark, ts 
where feasible. At Norfolk Southem, we pnde ourselves on the quality of our fixed plant and the efficiency 
ot our ofxrralions. Our year-in-and-year-out investment in the maintenance and renewal of our lines, at the 
highest level in the industry', is the bedrock of our safety record (best in the industry), our efficiency (best of 
any major raiiroad). and our highly regarded serv ice. If you do not own your line, vou do not control this 
invesmient, so you also lack control over safely, efficiericy. and service.'in short, you cannot stay competitive. 

Here is an anecdote which makes the point. Norfolk Southem has trackage nghts over a CSX double-track 
mam line in Cincinnati We continually expenenced delays and associated added costs and service failures in 
trv'ing to move our trains over the.se trackage nghts. One 'could attribute this to the capacitv of the CSX line or 
lo the malign infiucncc of CSX. but in tniih the problem was that CSX's prionties and seff-interest are 
different trom our pnonties. and CSX owns and controls thc track. So vve have cooperated to build a third 
main through Cincinnati, which Norfolk Southem owns. 

Another example is the CP's attempt to provide competitive intermodal sen. ice re the New York area over 



trackage rights on Conrdl. It never really worked, and CP may withdraw from the market. The route could 
have been adequate, and in fact had offered effective comoetiti'on in the pre-Conrail era. But trackage nghts 
over an unenthusiastic, competing owner did not suffice to give customers the .service they wanted. 

Norfolk Southem is not against trackage nghts. We utilize them and other faciliues coordinations widely. They 
can work well for "short cuts" and for access over branches of, say, up to 100 miles, solidly anchored on the ' 
u.ser's own u^nk line. Consider, in connection with BN's existing network, the combination of owned or 
jointly owned lines, u-ackage nghts, and joint facilities prerogatives gained by BN in UPSP. You can see that 
contrary to popular understanding, traditional Unckage nghLs were not accepted as a solution there. 
Furthermore, we arc fully aware that circumstances such as tax issues, labor problems, or efficiency (density) 
considerauons may dictate creative altemauves in which a user consols a non-owned line. 

Where trackage nghts are the best altemauve for market access, they should be on the CMA. UPSP model, 
pemuuing access to new plants, build-outs, and terminals and other necessary infrasuucture. 

All that said, a railroad needs, where feasible, to own iLs own tmnk lines to and between major markets. In thc 
context of New York, this means we will be wiHing to sell a line, and will not plav the game of pretending to 
wish our competitor success over extended trackage nghts on lines owned and co'nu-olled by Norfolk 
Southem. 

Fourth, balanced competition requires that each railroad have effective terminai access. It 
does not do you any good to nde the u-ain if you can t get off A railroad may need yards, intermodal and 
multi-modal temiinals. It should have reasonable access from day one so cotiipetition will be a reality, and it 
should aiso have the nght, where feasible, to build its own tenmnais. 

Now it is much easier to lay out our understanding of what is necessary for effective competition than to bring 
It about. A host of details and problems can intenere. 

We see a clear way through some of tliem. We will not give any competitor a free ride, but will expect them to 
pay. on a formula based on revenues and refiecting the costs of the acquisition lo NS. for the assets they 
acquire. If they do not pay a proportionate pnce, we will not be competing on equal terms. 

Thc last thing wc want to comment on is thc UPSP decision, on which CSX/Conrail had relied. That decision 
as we understand it. is one of the (jest thought out m the long historv of railroad regulaUon. It shows a grasp of 
the realiues of railway economics and operations -- of the importance of scope and scale for the efficiencies 
which pemut improving service at decreasing rates - which our regulators have not alwavs had in the past It 
says to us that ' ^ 

(a) a third-place railroad like SP, despite the inu-insic value of its routes, could not provide effective 
competition, 

(b) and in fact not even UP could provide competition comparable to the substantially larger BNSF; 

(c) customers are best .served when two su-ong railroads of comparable size operaie lo and between all the 
major markets in a region; 

(d) enhanced trackage nghts to particular points, when grounded on a solid infrastmcture of lines owned bv a 
railroad already having a presence in thc area, can work to provide competition. 

The STB decision in UPSP does not hold that a 70-30 split, perhaps not even a 60-40 split is good for rail 
transportation and the customers who use rail transportation. It was said of the old Romans, thev make a desert 
and call it peace. We would say of CSX/Conraii. they extend a monopolv and call it compeution. Thev would 
have found cold comfort in UPSP tor that kind of grab. .Norfolk Southem will acquire Conrail and will apply 
â  It must, the real message of UPSP. NS/Conrail customers will have compeutive altemauves in major ' ' 



markets. 

NORFOLK SOUTHERN CORPORATION 

The Conrail Transaction 



BEFORE THE 
SURFACE TRANSPORTATION DOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS --
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t I have served t h i s 21st day of 

October, 1997, a copy of the f o r e g o i n g " J o i n t Comments, Evidence, 

and Request f o r C o n d i t i o n s of A t l a n t i c C i t y E l e c t r i c Company and 

I n d i a n a p o l i s Power & L i g h t Company" (ACE, et al,-18) and 

"Supplemental Comments, Evidence, and Request f o r C o n d i t i o n s o f 

I n d i a n a p o l i s Power & L i g h t Company" (IP&L-3) by f i r s t - c l a s s m a i l , 

postage p r e p a i d , or by more e x p e d i t i o u s means, upon a l l p a r t i e s 

of r e c o r d . The " h i g h l y c o n f i d e n t i a l " v e r s i o n was served on 

persons on the H i g h l y C o n f i d e n t i a l R e s t r i c t e d Service L i s t o n l y ; 

a r e d a c t e d v e r s i o n was served on a l l o t h e r p a r t i e s of r e c o r d . 

The f o l l o w i n g persons were served by hand d e l i v e r y : 

O f f i c e o f the Secretary 
Case C o n t r o l U n i t 
ATTN: STB Finance Dkt. 333 88 
Surface T r a n s p o r t a t i o n Board 
Mercury B u i l d i n g 
1925 K S t r e e t , N.W. 
Washington, DC 20423-0001 
VIA HAND DELIVERY 

Mr. Vernon W i l l i a m s , S e c r e t a r y 
Surface T r a n s p o r t a t i o n Board 
Mercury B u i l d i n g 
1925 K S t r e e t , N.W. 
Washington, DC 20423-0001 
VIA HAND DE1.1VERY 



David M. Konschnik, Director 
Office of Proceedings 
Surface Transportation Board 
Mercury B u i l d i n g 
1925 K Street, N.W. 
Washington, DC 20423 
VIA HAWD DELIVERY 

John V. Edwards, Esq. 
P a t r i c i a Bruce , Esq. 
Zucke r t , Scou t t 

& Rasenberger, L . L . P . 
Brawner B u i l d i n g 
888 17th S t r e e t , N.W. 
Washington, DC 20006-3939 
V I A HAND D F L I V E R Y 

Drew A. Harker, Esq. 
Chris Datz, Esq. 
Susan Cassidy, Esq. 
Arnold & Poiter 
555 12th Street, N.W. 
Washington, DC 20004-1202 
VIA HAND DELIVERY 

David A. Coburn, Esq. 
Steptoe & Johnson 
1330 Connecticut Avenue 
Washington, D.C. 20036 
VIA HAND DELIVERY 

N.W, 

Gerald P. Norton, Esq. 
Harkins Cunningham 
1300 19th Street, N.W. 
Suite 600 
Washington, D.C. 20036 
VIA HAND DELIVERY 

Brenda Durham 
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J A C K S O N V I l L E 
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B R U S S E L S 

M O S C O W 

A L M A I V 

L O N D O N 

E Mail Address intmcL)iid@ll3ni,9()Ni >'' 

Oclober 21. 1997 j 

VIA HANP DKtvlVKHV 

Mr. Vernon A Williams, Secretary 
Surface I ransportation Board 
1925 K .Street. N.W . Seventh l loor 
Washington, DC 20423-0001 

Re: CSX Corporation/Ni>rt"olk Southern Corp. - Control i<(id 
Leases/Agreement - Conrail; finance Docket No. 33 

Dear Secretary Williams: 

As counsel lor The Fertili/er Institute ("TF I"), this is to idvise the Board that 
TF! joins in the Commenis bemg filed by the National Industrial rr;;r..>portation League ("NIT 
League") today in the above-referenced proceeding, except that TFI believes that, should the 
Board adopt the rat*' cap proposal of NI P League, as TFI advocates, it sht)uld use the Rail Cost 
Adjusimenl Factor (Adjusted) rather than the Rail Cost .Adjustment Factor (Unadjusted), as the 
adjusimeiu mechanism In ali other respects. 1 1 1 endorses and hereby incorporates by reference 
the Comments tiled by Nil" League. 

Also enclosed is a 3.5 diskette containing the contents of this letter in 
WordPerfect format. 

Please date stamp and return the three additional copies via our messenger. 

RespectfulK submitted. 

Michael F. McBride 

.Attorney for The l enilizer Institute 

cc: All Parties on Service List 



BEFORE THE 
SURi-'ACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33 388 

CSX CORPORATION AND CSX TRANSPORTATION, INC.. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS --
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t I have served t h i b day of 

October, 1997, a copy of the f o r e g o i n g l e t t t ; r denominated TFI-2, 

by f i r s t - c l a s s m a i l , postage p r e p a i d , upon a l l p a r t i e s of r e c o r d 

and by hand d e l i v e r y upon each of the f o l l o w i n g persons: 

John V. Edwards, Esq. 
P a t r i c i a Bruce, Esq. 
Zuckert, Scoutt 
& Rasenberger, L.L.P 

Brawner B u i l d i n g 
888 17th S t r e e t , N.W. 
Washington, DC 20006 

Drew A. Harker, Esq. 
Chris Datz, Esq. 
Susan Cassidy, Esq. 
Arno l d & P o r t e r 
555 12th S t r e e t , N.W. 
Washington, DC 20004-1202 

David A. Coburn, Esq. 
Steptoe & Johnson 
1330 Connecticut Avenue, N.w 
Washington, D.C. 20036 

• iggralid-rf • Norton, Esq. 
3 93 9 ENTgHEDHarkins 

Ottice ot the Secf^^ c 

^ ' 'Wdshlnc 

(-5-; Part of 
L i u Public Record 

Cunningham 
:h S t r e e t , N.W. 
)0 
:on, D.C. 20036 

Michael F. McBride 
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ORIGINAL 

PHlLADELP-tIA I N D U S - R I A ; DEVELOPMENT CORHGRATION 

WILLIAM M HAK-OW ^'r 

O c t o t e i 20, I O G : 

The Honorable /e rnon A W I'.anis 
Secreta-'y 
Surface Transf K t a l i o r Board 

925 K S f e e t . NW 
Room 7 11 
Wash inc ton , D 20423 

RE- Finance <ockei No 33388 CSX Cr rpo-a t /on anc CSX 
Transac" »*Jon inr N:-^folk Southern Corpnnwior, ana No^fi>lk 
Southerr Raii\vi-y Companv Conrro/ anr/ O-^r^fng 
Leases// yreemenfs - Co,naii Inc 3rd Consoiidatea Pad 
Corporal jn. 

Dea ' Secretarv Wi ' i iams 

Enclo^.e( fcr f i l ing ;ri V\e abovo rapnc i . ed docket are l^e f i q in^a ' 
.and twenty-t-v copies the Jc^nt Cn nments of Zny of 
^ 'h ' iadelph.a a d t -c Ph, ade 'p r i a Indus l r io . Deve!opn^3n' r .o rpn-p ' ion 
^n ddd.t .onal . jpy of tne Ming .s oncloeed fo^ fi le s ta . -p ar.d rsturo to 
:ne u rde rs i ^ r ^ 1 Pi^t.^ ' t i u-.e t h . t a copy c ' the J o - » Con^n-eni^i s 
also enclosHC .n a 3 b men disket te m M^c^.^soft '.^orJ Ve.a.or o 0 
format 

Since-ely, 

G CPAIG SCI-j|ELTER 
Exicut.vfc Victf P'-esideni 

GCS F.WD'Tia 

Enclosures 

cc All Part, 'b o ' Recui 

2600 Lmnre Square ;Ves 1bOr\arK,^'St.sei ^r,-ade^pl VVJ^ - ^ ' J t - h 4 * 3 . B : 2 0 Fc< .^^5 9t,,8 
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BEF« RF. THh SL RF \ ( I RW^POH I M I O N BO\Rl) 

.3 
CSXi )R1'0RA110N A M ) ( S\ I R AN^t'OK I A 1 ION, l \ C . 

ORI OI KSOl I HFRN< ORI'ORVTION AND 
* ORIOI K SUl 1 Ml UN R Vil >NA> f OMIV\NV 

-( ON R»)I \Nl> Ol'KRA I INi . ! F \S! s AC.RI F M t VTS-
CONRV I . INX . VNDCONSOI.IUAIH) RAII f ( RPORATION 

l O I N K 0 ktMFNISOK IHF ( l l » OI l i m ^n; I FMi v \N!> lUb 
PHU AUI I IIIA IVDI.SIRIAI l U A K K i r M I N I TORPORA IH^N 5N 

Sl PPORTOI PPROS \ I OF FHI rKOP«>< Î ! ) r O N r ' ; 0 ! \PPJ IC AHUN 

ULNJRimLClKLN 

riu C;ly ol'('inl<,v Ipiiu <"( iv.". .ir.d I'v.- Phiiao.. V': ' ;: Ju..r;d; V:' .lop-nenl 
CorporiUii.'iH" P;[. ^ " ' i . kv..-i':i;i uu!; iHK "> -viiol'v .>V.KJ Ĥii ,d';'.'-s I'hiia-Jclphia 
Aulhorly t'or h\d n :i. Dcv.-lopir.erit. l^r^iiviUer PAID, and r(;i!.iaelp:-.:a T: oi\ 
Distr biitioii Ten-: . <i. : j,ratter PI'DC. vs;, ;ctlull> s ibinit ihcir o i-intierts a.-
iccogn!Z,;d panics <\ r.coiJ . i , Vi-ianct IV-cket Vo "-V̂ SS! rnr!!\v. r.':»«sor.s sc? frnh n«.w 
fully walun. the .y .mJ PIDt.' nt appr.Ah\ i u- N'.; -..jc T •. svonation Bt-a/d cl 
xhc iVdV.HdJjm I. h:ch C S \ and .\orK.li< Southerr w oula i<>j:nl\ U' quire Conr:,.,l itiiu 
linuk- Colli lir* a icts ^nd opciatijas bclwetn \.hciv. cat!r-r i in li.eir a'socciive 
Opcralinj: Agic-n •nl!: uiu! theotlK-r iria.<;<u't'or doi .nicnts 

u jJiiLxiJXAVL)- »m: 

1.5:;-4,":̂ S. .uul IV . Vi.u CMiKruui JIK' ci.U.iiul lir •> v rcLi T .•xn\ing lo nuirtuin an 
cCvmoiiiiL IcaiiL-r- .p a t- , i . ihe litcoMi.c Nati"U. PIDL '.̂  a pr^ate, nct-lor-proti'. 
.v Mioinu' dc- ..-Io; nciit .•,̂ î>,̂ r.)') >n creatod m I'J'̂ S h\ U.c '• j-viUtr Phibuslpiva Chambi-r 
otA'.n-.-.incicc uiv \w < 'V.YV<K. 'Vp.;;-..-.• I ' . , ' • \ -'\'.^ ! ' : > the ("-tv of 
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PlDChasfourpnn .p3;iaK-,solhusines.. 1) providi.ii; fuimMniUo ndustrul. _ 
n.a))ufactur.nfc, a,x warehousing f^nn. starti., up. t«o^ ,n, mto or e.partdtn, in tn. Otv 
of Philadelphia, 2) =clhn.. land for i..d..st. ial use ir. ck vcn fully- mpnn ed mdu.tn.. 
parks ^) nuria^iiv ; n..i,o: developments !cr public, noM-r proin, arid prn air c.i.nts, 
.uul 4, woik:n^ VM I neighborhoods to f-stet economic develoj)'nent. 

Among other lh:ra . PlUf is rcsponsibia tVr converf.r., the Phl...ioT^i ' Na- a' Shipyard 
trom inilitiU-y to cc \iiieieial aad i-idiisTud use 

ir, add.t ou PIDC A ns nvr.ntaiM-; Uv: Northeast Phil.uklphia Airr^oil If.dmtra! 
1 lack v^hlch IS cu :ntly 3:r̂  ei by ror.r.al aiul is prop -sed to he ~.c:̂ ec by th.-: ̂  orr;.M 
Shared As*c:s Opc ulion. PlDC's subsidiary Pihlade'p^ îa Fo..xl IXnnbuto.iCenter o*rs 
a-i .xiensive aetu; k of tracks ihat ure served, aocoiding '̂ .̂  Phracelphia Belt I.inc 
Principle, bv the tl ee railroads at .hi. ti.ie hr.vmg acc.ss to south PI •.laJelphi> • C onrad. 
CSX Transportat:. „ and Canadicai Pacl.c Railroad :r...,ks owned by PIDC anr PFDt 
togedier ^.nerate i ,iffic vc kane of ONC, r̂ H . arioa-:. shipped o' ^c.eived unraalW 
Rail customers mc ade Aihed I ube & ondi: t. Sion - ( >..U :I;K r. !.• ••.>t:.ic Branos. PBS 
Foods, M. Levin ^ Cornp.nv. .,nd cthcl^, Products 'r̂ in-;poncd h;. , xi\ nciedc st;.-
paper, flour, plas.i s. and pmdi cc. 

I I . BaekLMUiiiid tlJ Ihe C ity m'iLiJl>CiLJl'uii>ii«i 

The Citv and P1I)> a.c keci.l • â âr.̂  :ne -.ranspartat or. inip!-...al oas -flhe prop.̂ sa' 
action .v'e beiiev that ihe proposed aciuai is iic.e_>.ai, .o dut thc i .ul-oads s.-rvau; 
Philadelphia w. i l ! ive die ;-naiicial sUa and the desire to rontinue or expana frc-ich: 
,erviccs and we s riimslv doubt thJ. i.n i.ui.-peiKietr. .stand-alone Conrail coald have 
fulfilled this role I T very :nuch longer .\t -.he same iimr, -iie City and ''iDC reco^rii/e 
•die signiticanijob osi and loss ol^oods and seivic-.;, purchased 'cc.:l'% by (^):ir,r. 
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Having met with ndadelphia manufacturers, distributors a.ul other -ripper^ 'vho arc 
dependent or rail t nsportation. the Cir, :.-'d ?1DC :,re ;'ppr,x!at)v .> of ihe value of 
restored raiMo-rad :ouipet,lien dut ha. been pr rosed ihc P^!lndJph::̂  hv die 
applicants. 

rhe Citv and PIDC acknowledge ih.nt sin ̂ e ' •'"orr u! mnnagement -jnd labor have 
done a reniatkablc .sb of rvbuilding the re. kaje of 'I .e brinî rant NJô be:.isien) I -.ded 
Slates rad system i to a profitable earner So.ne of i's suecef? i > due s-. tli; fart that it 
\\a.s proxctea fro-i rail coinpeliiion by bemg grantro ;̂ <.CA) ' .: • • 1\ J or ireiglr 
rail ser\ice. and th h is presented both benefits .i!:d .--wi^ to Phi.aa.--*.phia rai! ̂ hiptK-r̂ . 
nian-v of whom pr. lou'̂ ly luui had a cho-.e o-'tw o .̂ r rore r.iil camer-, who •••.fro ('or.rad 
predecessors. 

W'liile m:in\ Phi: • clphia shippers hiw seen their detcrior.iied r.;;l inlrasf-.ictiire ;':id 
serviee lev italized die City and PIOC recogn,/e that .••'.h-.rs lost their- -n';re!y th'or.gh 
abandonments, Sl ppeia l;a\e lu'ified P!l)f." that moi. >pcl\ rail t'- Phradelrlnu 
may have bhrunlv.- t''i,j comi-,et;t.ve laniie of their i-'hd,ide'.p": y ,:•:'• i.v, . ici, 
because of increas 5 i.i ra;l irar..spoila!.on costs, part/ci lady ;'n I'u fa,.t-i.'!ovMnu north 
soudi corndor. ni. ^n,^ Philad-i'piT,..1. ."itracii'.c c .n irr f x rad • .)r:enteJ i->i'.sinei.s 
.levclopmenl. 'l'h« C"it_. v t P'-ilulelphia . iui it.̂ . neî ''bcrhu<.>ds have cdsc ĥ en ii-nr<actcd 
l>y C omail decisio s U: ,̂  >. • , it;e^ - i, M, !i;:Jii L v.abk let.ses or pi>'pcrl\ 
maintaining tium v'ompames faced wi? i plant ioca'!o:i choices arc -Mil tt-annponador 
reciUiiements ha-vC arel}- sitoil plants i ' \ i'liiladelphia m rlic 'sst 'vvcutv vears, Fo;- d-ie.se 
rea.sous, the City i .d Pir^C belie , e diat !iu-1 :\el of ra:l--.v' rail competitio.i p' opost*! .n 
this .'Xt-'plication v\ li be a viial mip:.t,e;MLnt Philadelphia's economy. 

The Cdy '-if Phila<. Iphia and us neiJtixr hoo Is have .!'.>o b-.-cn .;:ipat-ed by L onrail 
decisions to close a--;!:t'e-̂  -A ithoiu fiiidiUji \ la'.de rouses or pt,ipf.:-'\ ^r.aintainini: them, 
il.vamplcs ii,i.lude "oir.ad' t'omier î i;ad;r,g Radr.tad Port Ric'imond Terminal, a 20( 
acre facility Uiat o cc w as the Reading's ra;I-vv;iter i;i'c.nnodal hub. .md is no A iit ially 
oereft of mipl-'yn -nt ..nd activir . ami t le ahar.doiie. Bc:ks hidusinal 1 r j ik , whicti nas 
'••'ecn allow od to b .-•.nne one of the ud.-st iml'ccn.sed dM.irps in the • iiy o! P̂ .i :idelnln,. 
didioiigh d adjoin home - ,ird )n:fdK Joo' .c. Ti-.ir.'i ai d ''>n, ino Sti.,:-'.-; - lie ^ ,: d 
PlUC believe tlia', he Apphcants wi'.i i .,\e die 1'inaiici.d sueagtu .tad Mileicst to reoes :i.w 
tail properties toi ail-o.de'it-d mdus'ria^ d:velopmt-"! u.̂ es >n else -.(.curt an-,', divest 
then̂ . if future rail ises .ippear impiobiihie. 
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CS.X and Norfolk -udieni liav. corair.iitcd i- their OpeiL.inu PI-- --.c ir discu..si. -,, 
with tlK City and F DC to a vanet, of ii.frastruc'.urc aiia ser . ' -' ' 
cneatl) benefit '.he it} 's ,.N:(->noniy and e-viror.ment, I or CSX, t;lê e iiuiuct 

1 ^ new uitennod i fic li;.^ .- ;̂:-ratcd w c ^ l Sir iMid:.- ,:t' '-•cm-eh Ka . Yaid 

2 Beiniorit Siding ii-ii i-v, .ng 'lov. of miffn. ihrorgh Ihe Cif , a' -r^ii'̂ iak- i :••••-• •' ^ • 

raiilion. 

?. Irr.pbnitntai:'. , !'.'•,-!.- :' , (.\.n'Kclio;i. at c>uma:':t o'f-i-n,11; ' i ; • 
i:r;>i,,-. . i: . . : ii shou 1 -hminate a r.-\er>. rMveir.eat oi'lrtig n 'rams li.roKj.h . 
predor.i,ni:iidv re. enlial and r.-cr<.atio-! d Ceiuer Citv .|-f;< h.-iw : he Phdi:J...-'pi!:a \n 
Museum .>j;d the C a>s fery scvUon •. f Souih P!ni-.iCe-ohi--. Coupled will the Beimo-tl 
SiduK l.nprovcn-t. i . i : ' i i d̂*!w •• i.t'.iAr ..n of th; ritd.'oiinantly K«di.s'.r;al 
West B-.aik ofthe : chuvlkill River for fnighl m.uer.icnls. a:id i c.-re^nri d-n; ro.tiict;o:. 
in freight :no' erne ts tli-oM^h Ceuier Ĉ ';- Ph ladeiphia, 

4 Kcientioii of t; licuc^u.r: .:• u, ,-0111..:!. !IK ;i n.nadclphii'CI - -̂ c >i:u :r, 
iinoKcd with fne pcia'. >:i of the "Shiuc.! As;c:> .Nicas' ar.d ,-b.?r c.>-ti!:'u ig C >-.ra ' 
acUvities 

5. Creaiion 01 ncv ia-'-reuredj.-.i-m t'lidadelpiiu.-is a -^s iJ- ( .-mnei:i.d .Aoa 
openUionai acttv.t .-s luthe Phrladelp!:.;. . i ; : 1 .is we-l as die arlMf ri ;d ^n:ibl!sbmem''fa 
regional < flice a. Uriadelphia to .r.eli.d.. .: >^.ll m.-r' clitiou.. ir.dui-incl dev-U»p,-.'en.. 
>ales. and .iperai-.c is. 

FKOPOSF J NOIi^mJ^JiOll!liJ^^mlL m Vl>ilLKU\.l \11 NJ_S 

FOI Norfolk Soutl -rr..'.'le-- ,ir.p'> •-. cr.. molude 

1. A nvw interm^ al ia:il t\. r>t;rMtco lo . - - ' . i ' ^ ^ . > inillu.n. 

2. .-V new a-iionu dc 1... . 'iI* , ^ tii-iaict :> . .s ' 1 i'.d!-v,> • 

V Anew miermi hiC'lr'pio- •.••••AO ' fa-...it-., eu ' -..tocov S-» valho-.i. 

A T.-.u'i. c-.".iK-̂ -. -i>. a - > m . do-f- i lo co.-l S : 4 M 1 ''on 



IC 2 1 1!" ri i : 

s Rc-erlion ofthe leadqaavtcrs of Coiu. d. Inc in Pr.lad.lriw fo. toe C>o positions 

involved w ith the eraiion ol tiic "Shared A .se's Aie..^" and od...r ...mmumg f onrnd 

activities 

o Crea.onufaevv .dl-iclaled j-dnun i'hi'adc'ohM a- i re.uit of N >ii -ik Vo^W'.^.s 

commetc.al ano op ta'ionai activ,:ics in tlie Pialad.iph.a area as well as cstahhshn.ent ol 

.i .Mid-Atlantic rCi. mal headquarte's m Philadelphia to include Re-cu ^ u . 

President. 

Tlie Cii; and Plf C beli.vciluU ihe IJoa.d wiF. c-.tiib'̂ ;'; th.' .-wee ;• ..'ndehres t • 
insure that the ac.i I ;inpl-.;r.cn-at!on ol ifej -O-M:., , p .. .••'dov.̂ tlK agrtM-.M-̂  
that CSX and No;I .Ik Soutl:c •„'•.••:-lU,. v. tl. - w viimomvcaith of »'e!in.sy|\,-n;a. :!ie 
City and PILK. as lOtedmoiclw!) inf • i omr.,.:,ls s br.'.incd'o the Board bv the 
ComiiK iiwcalth ol \-nn̂ v!N ,in;,-. and 'h. attr.chmet.t .•--•to fh-'s is tlf'y in k-epii;g 
with, CSX and No 'oik So . t . - c : : f . - ^ r . > d ... :t.. ; • .d. -f-i ta- t :h. dd uKc place 
until die Common e::Uh of Pcnnsyh ama. co-uuty and .ocai go\c.-i\,iier.ts hrve been given 
Kason-able opporti utv lo prov ide romn;j!its lo CSX -m̂ i Norfolk Southern on their 
eetadcd operau-ig la:is The Cit-. nnf PIDC pL.n *o pio-> ide const-un'̂  thnt wdl inchide 
but is not United t . requestmg d<.t..,i .d :!,. ; < > r - - d •• -.-.i- e ad rf'T'-"''> 
ownership m Phih lelphi.'. !niplcntentali>ni -ot e\tait C ;tv v or.rail a;-.,' 
Conra.l Penns'.U, ia Public I'.i!;ly Cor .aussion agreements, ordc!:; rn:i otl.er c 
actions: and identi .cation of speeiHc ra.'road e;;-pi -A-.v.- with -vnoni the City and PIDC 
widneedioconu le^ula.K for i-.nplei'-.er.tm: •> • ..ie-.-.gn. .:onMi%;ct'on .rnd 
otiier on-uoum aci nii.s ll.c Cr: ;.r : "11 '̂ > : d'scuss m d,e-i oj.ciat.iig plan 
dialoeuc with du .ppiua.rts the possilvaJie. fv,r re....- i . -tion olaMndoncd b-arich hr.es 
Ahcre econum.ca' - !c...dd. tor irc Ap;d,fan;s, In ;i ,;di-ori, t!ic Cî N and PIDC'em.un 
cuiicenied about : . imp i . ' . of t!.c n.>-:.- i >' w:^i.-ir,. 'r. • ,)assenec-
Vccordtngly. the • ir. a;-!d PiD.'.^-cuc- thai die Bv ' , ' cd^ec : >deration t.. ti;c 
ji.̂ mmeiit.̂  scpa:a; ly tiler ->-.it!; lf,e iio; d '>v SLl' I s 

v i L J I N.y c m L M L N J : 

TheCilv and PID respatluiK ^ucets: u. i . - i l ^ r i - l;e creat:.:; .n .^io:,o:,oii>tu 
Conrad truly fcn d the benefit of di. p ildic bccausj 'iu Norhc:,sterr Rtgion - as on the 
iirink of lobinu ra : ; .- ' ICJ altoeci-.r ;'h ; : prhv.: r-r • 'v-trre ihc Surtace 

i - .u™:a:ionr?. r . pioî o.es , , : , • •: : ^ M: r :M..^r K io:ntlv i.^rv:.:^, 
selected nrirket. 
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Tne .lonmal of Co ,mctci. has est:muted :u a July 1!. ''''-^ artirl. -ity two percent 
of Co-uail's e.xistir ; traffic w iil be openc.l to competition if this appi..-y,Uon i? ap '̂roved. 
Ihc Citv and PllX recogni/.e tlt^l diis holds out the proni.seOi being a very sigritlcai t 
improvemcn., t.spe laiiv gr.ea tii>. fact that man-, bê  e ve this irans.u-uoii to eariy the 
largest acquisition rc-niun". ever paid in ar.v railroad nirrgei to date - oxer S4 billion, 
dccjrdin;: to an est iiate ..ubmitted to the Board b\ Qjiisiimci!i IJni.̂ 'C tor Rfell F-<iUHy 
Thc Citv iSi<i PID' believe liiat th's apphvation strikes a proper -a rncc betw een 
providing the pub! benefit of restored conipetitio:; in thc Nonlicaste:.! C r.itcd States 
am* iiiainlaimng Ut fn.ancal viabiiitv ofthe applicants on the one hand and 
reemphaii/ang Coi ail's headquarters ro,Tim!im-.-T; ro the C ity and addressing the future 
cd"( onrail's empk ccs on th; other. W c rxe coiTideni fl at 'h:- p-esent apphcation v 
menis w ill ne lairl iccogn/.-d by the S. rtace Tr.ins;j"ilaiior Bvi.ad 

Hie City of Philad Iphit. aad Phil.-.d.lohia Indvis:r;al Dev jiopmcii C^rpo-mioi ann-eciate 
the oppoiluni'-. m rovide th-.'se eo!iiii,ti...-i in t,uppoit of ..po'-o-v-cl ofthe .Npplicui -in 
before Uic Boa- J Wc respectfully request tliai they IK :or:sinor-?c; b '̂ 'he Bo ""d a: d (hat 
ifler consideratior that tb.e irajis;^ct;or. i e approved 

Mil, PARFK H' vuim^J m(iLjjLi)î LC.:«i 

The City and Pll) intend to pa;;icipa:e foiiiiallv ;n a iy proceeding heid on 'his 
application. Tv ll e>.tent tlia'. ihc B;i.in' d.toin-mv.̂  diat ar.y hcjriiiy is ntcessitateJ by 
.he conmieiils :>cl .•>ilh lierci!i or submitted by air. other piir'y tho < div- arricipatcs :h:-.t its 
vMtnesses would I • Edvaid G. Rcndell :lie Mayo: o! Ph laddphia. .mdor Derisc <ooren. 
Deputy Mayoi ibi fran-^poilatioi, PIDC ;uiticioate.s ti-at its witness -AC',:!d be ("i Cra'g 
Scheltci, b\ecuti\ - Vice Presid jn: of PIDC, William P, Ihr ikow:\ , Pre^idini oi 
PIDC 
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( I F \ OF PHIL \ l )FI FHIA 

US: 
WII I lAM R. IHOMt. ON 
C l l l t r Dl P , i V C: SOLICITOR 
Cl 1Y CJl- Pill .A-DF-LPHIA I AW DFP • 
loco AKf H S I REt \̂ ii»TH !lOOR 
PHIlADliLPFlIA PA. 19103 
(215) 0S6-C''2"< 

PMII \DF1 PHI \ INDLSlUiAl 
DFA h l.OP.MFN i (ORPORATION 

r ' \ 

G. CMAIG S( FIF L I F R 
260()rh\TRr SQI AkF W'rST 
500 m.\ili<l::'. STREET 
Philndeiî h'.:.. Pa 19102 
(2ist49o-S020 
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i hearby certify lat on this ' ^liv of October. I W:', I caused a 
true and conect opv ofthe wnhin loint ComTii';nts ofthe C'it>- of 
Philadelphia am the I'h:ladclplua Ind.istnal clopmen: C orporation lob: 
^rvcd upon all iterested parties hy ctrasing s;'-ii'' lo be sent b> first class 
mail, postage pi paid, 'o all pa-ik--. on the sci\ 'wc !:bt of f ma-ice Docket 
No. 33388 

BY: _ (j^- \ i:^rr>' •' 
f';. CRAIG .( IIKLT 
EXECUT:^ KVIC nyRiiSlDtNi 
piin A1>{:I 'HIA 1:<I)CSIRIA! ntN F̂  OPMCNTCORP 
2<)00 CFS !<E SQ=' ARl- WES 1 
ISOOM.AK I I S I REET 
PHlLADbl 'HIA. PA !9T'2 
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LEBOEUF. LAMB. GREENE <& MACRAE I 2. f6 Y 

NEW YORK 

WASH1^4GTON 

ALBANY 

D E N V C R 

H A R R I S B U R G 

H A R T T O R O 

J A C K S O N V I L L E 

L L.P 
i r C O L i * 8 , L ' T - P A R T N t P S M . P N C L V J O I N G P O O F C S S . O N A L C O R P O R A T I O N S 
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VIA HAND DELIVERY 

Mr. Vernon A. Williams, Secreta 
Surface Transportation Board 
1925 K Street, N.W., Seventh Flo' 
Washington, DC 20423-0001 

Re: CSX Corp ./Norfolk South' 
Operating Leases/Agreement 
Docket No. 33 3 88 

I j i R U S S E L S 

L O N C O N 

M O S C O W 

rrp. Control and 
• Conrail; Finance 

Tecr Secretary Williams: 

Enclosed are the o r i g i n a l s and 25 copies each of the 
highly c o n f i d e n t i a l version of the "Joint Comme.uLs, Evidence, and 
Request f o r Conditions of A t l a n t i c City E l e c t r i c Company and 
Indianapolis Power & Lig i i t Company" _̂ ACE, et a l . -18) and 
"Supplemental Comments, Evidence, (and,Request f o r Conditions of 
Indianapolis Power & Light Company" (IP&L-3) f o r f i l i n g i n the 
above-referenced proceeding. The highly c o n f i d e n t i a l pleadings 
are being f i l e d under seal i n accordance with the Protective 
Order. Also enclosed are two 3.5" diskettes containing the 
documentation i n WordPerfect format. 

Met 

to WCi 
OKiCf cl tl;,; -j.-jtary 
UNDEP SEAL. 

;y IS in if.p 



Mr. Vernon A. Williams 
October 21, 1997 
Page 2 

Please date stamp and return the enclostd three 
a d d i t i o n a l copies of each pleading via our messenger. 

Very t r u l y yours, 

Michael F. McBride 
Brian D. O'Neill 
Bruce W. Neely 
Linda K. Breggin 
Brenda Durham 
Joseph K. Fagan 

Attorneys f o r A t l a n t i c C i t v 
E l e c t r i c Company and 
IndianagQlis Power St Light 
Company 

Enclosures 

cc: A l l Parties on the C e r t i f i c a t e of Service 
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VIA_jaMID^.rELlYERX 

Mr. Vernon A. W i l l i a m s , Secreta 
Surface T r a n s p o r t a t i o n Board 
1925 K S t r e e t , N.W., Seventh Flo' 
Washington, DC 20423-OCOl 

Re: CS.X Corp ./Norf o] k South' 

Operating Leases/Agreement 

Docket No. 3,3 3:a.8 

:p. -- C o n t r o l and 
C o n r a i l ; Finance 

Dear S e c r e t a r y W i l l i a m s : 

Enclosed are the o r i g i n a l s and 25 copies each of the 
h i g h l y c o n f i d e n t i a l v e r s i o n of the ; ; j o i n t CommeoLs, Evidence, and 
Request f o r C o n d i t i o n s of A t l a n t i c C i t y E l e c t r i c Company and 
I n d i a n a p o l i s Power h L i g h t Company" '.ACE, et and 
"Supplemental Comments, Evidence, (and Request f o r C o n d i t i o n s of 
I n d i a n a p o l i s Power & L i g h t Company" (IP&L-3) f o r f i l i n g i n the 
above-referenced proceeding. The h i g h l y c o n f i d e n t i a l p l e a d i n g s 
are b e i n g f i l e d under seal i n accordance w i t h the P r o t e c t i v e 
Order. A l s o enclosed are two 3.5" d i s k e t t e s c o n t a i n i n g t he 
documentation i n WordPerfect format. 

Otlioe vi! Ii-. .v-.u-tary 



Mr. Vernon A. Williafns 
October 21, 1997 
Page 2 

Please date stamp and return the enclosed three 
a d d i t i o n a l copies of each pleading via our messenger. 

^''ry t r u l y your?, 

Michael F. McBride 
Brian D. O'Neill 
Bruce W. Neely 
Linda K. Breggin 
Brenda Durĥ -m 
Joseph H. Fagan 

Attorngyg fpc Atlantic City 
E.leccric Company and 
Indianapolis Power & Light 
Company 

Enclosures 

cc: A l l Parties on the C e r t i f i c a t e of Service 
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PAUI D, C o i l MAN 

AiTOKNtYS AND C O U N S E L L O R S A I L A W 

lOOO CONNFCTICUT AVENII , N . W . 

W v S I I I M i i l O N I ) . C . 200: i ( i 

(202) 296 5460 

October 21, 1997 

The Honorable Vernon A. W i l l i a m s 
Secretary 
Surface T r a n s p o r t a t i o n Board 
1925 K S t r e e t , N.W. 
Washington, D.C. 20423-0001, 

ORIGINAL 

THECOfY:202 •96->'V3 
EMAH.: HMCt@tX,NETCOM.(;OM 

Ro: Finance Docket No. 33388, CSX Corporation dnd CSX 
Transportation Inc., Norfolk Southern Corporation 
and Norfolk Southern Railway-' Company--Control and 
Operating Leases/Agreements--Conrail, Inc. and 
Consolidated Rail Corporation 

Dear Secretary W i l l i a m s : 

Enclosed f o r f ' . l i n g i n the above-captioned docket are an 
o r i g i n a l rnd t w e n t y - f i v e copies of the P h i l a d e l p h i a Regional Port 
A u t h o r i t y , South Jersey Port C o r p o r a t i o n , The Delawa?e River Port 
A u t h o r i t y and The Port of P h i l a d e l p h i a and Camden, I ' l c . Comments 
i n Support of A c q u i s i t i o n . Also enclosed i s a 3.5-inch IBM 
compatible d i s c , f o r m a t t e d i n Word P e r f e c t 7.C, c o n t a i n i n g these 
Comment s. 

Copies of the Comments are being served on a l l p a r t i e s of 
record, on A d m i n i s t r a t i v e Law Judge J?.r-oD Levanthal, and on 



The Honorable Vernon A. W i l l i a m s 
Page No. 2 
October 21, 1997 

counsel f o r A p p l i c a n t s and C o n r a i l , I n c . , i n accordance w i t h the 
C e r t i f i c a t e of Service a t t a c h e d t o the Comments. 

S i n c e r e l y , 

Paul D. Coleman 
Hoppel, Mayer & Coleman 
1000 Connecticut Avenue, N.W. 
Wasihington, D.C. 20036 
(202)296-5460 

A t t o r n e y s f o r : 
PHILADELPHIA REGIONAL PORT 

AUTHORITY 
SOUT'-I JERSEY PORT CORPORATION 
THE DELAWARE RIVER PORT AUTHORITY 
THE PORT OF PHILADELPHIA AND 

CAMDEN, INC. 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

PRPA-2 
SJPC-2 
DRPA-2 
PPC-2 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES/AGREEMENTS-
CONRAIL INC. AiviD CONSOLIDATED RAIL CORPORATION 

STB FINANCE DOCKET NO. 33388 

PHILADELPHIA REGIONAL PORT AUTHORITY 
SCUTH JERSEY PORT CORPORATION 

THE DELAWARE RIVER PORT AUTHORITY AND 
THE PORT OF PHILADELPHIA AND CAMDEN, INC. 

COMMENTS IN SUPPORT OF ACQUISITION 

On be h a l f of the P h i l a d e l p h i a Regional Port A u t h o r i t y 
("PRPA"), the South Jersey Port Corporation("SJPC"), The Delaware 
River Port A u t h o r i t y ("DRPA"), and The Port of P h i l a d e l p h i a and 
Camden, I n c . ("PPC") ( h e r e i n a f t e r c o l l e c t i v e l y "Delaware Ri v e r 
Port I n t e r e s t s " o r the " P o r t " ) , we r e s p e c t f u l l y f i l e these 
comments i n support of approval by the Surface T r a n s p o r t a t i o n 
Board of the t r a n s a c t i o n by which CSX and N o r f o l k Southern would 
j o i n t l y a c q u i r e C o n r a i l and di^-ide C o n r a i l ' s assets and 
op e r a t i o n s between them as o u t l i n e d i n t h e i r r e s p e c t i v e Operating 
Agreements and o t h e r t r a i i s a c t i o n documents. 

Factual Background 

1 

PRPA .is a Commonwealth of Pennsylvania-funded body t h a t 
r e p resents the p o r t f a c i l i t i e s on the Pennsylvania si d e c f the 
Delaware Rive r , and the SJPC i s a State of New J e r s e y - f u n i e d 



body, representing port f a c i l i t i e s on "the New Jersey side of the 
Delaware River. The DRPA h i s t o r i c a l l y has been a b i l a t e r a l 
organization that acted as a marketing and promotion aim of the 
combined Philadelphia regional port system, but as of i994 has 
been charged wi t h u n i f y i n g the Pennsylvania and Ncw Jersey port 
f a c i l i t i e s under a wholly-owned subsidiary, PTC. The u n i f i c a t i o n 
process i s i n i t s f i n a l stages and the Delaware River Port 
Interests expect that i t w i l l be completed i n the next few 
months. 

Qurz^nL Qpeza.LiQns 

The Delaware River Port I n t e r e s t s ' f a c i l i t i e s are the f o u r t h 
largest m the United States f o r the handling of imported goods. 
Cargoes for which the Port i s a United States leader include 
t ' :.• , paper, frozen meat, s t e e l , lumber, project cargo and cocoa 
beany. Over h a l f of the United States' heavy industry l i e s 
w i t h i n second-day d e l i v e r y distance of Philadelphia and Camden, 
including such inland markets as Pittsburgh, Chicago, D e t r o i t , 
L o u i s v i l l e and Cleveland, and i s also accessible by the second 
day to the Canadian markets of Montreal and Toronto. The Port 
has an estimated $1.84 b i l l i o n i n port f a c i l i t i e s , i n cluding 37 
designated berths which accommodate container ships, breakbulk 
vessels and ro l 1 - o n / r o l 1 - o f f vessels, 4.7 m i l l i o n square feet of 
covered storage, including 1.1 m i l l i o n square feet of 
tetrperature-controlied f a c i l i t i e s , hundreds of reefer o u t l e t s , 
and • .-'een gantry cranes, including the largest h e a v y - l i f t 
garu !y . rane on the East Coast. 

Philadelphia/Camden i s the only East Coast port to be served 
by three Class I r a i l r o a d s , Conrail, CSX, and the CP Rail System. 
I t i s not served by NS. Conrail c u r r e n t l y i s providing d a i l y 
doublestack intermodal services between Chicago, St. Louis and 
Kansas City and the DRPA/PPC AmeriPort intermodal f a c i l i t y by 
v i r t u e of a 1995 $114 m i l l i o n tunnel and bridge enlargement 
project funded by the Commonwealth of Pennsylvania, Conrail and 
CP. Conrail also provides specialized carload services f o r port 
steel and paper customers, these cargoes being a t t r a c t e d to r a i l 
service i n part because of weight considerations and i n part 
because of t h e i r s e n s i t i v i t y to damage, as well as cocoa beans 
and lumber. CSX provides East-West conventional intermodal 
service from i t s Snyder Avenue f a c i l i t y i n South Philadelphia, 
but t h i s f a c i l i t y has a capacity of only 90 cars and requires 
that u n i t s larger than 10 cars be broken up before entering the 
yard. CSX also o f f e r s carload services d i r e c t to the marine 



terminal f o r paper and s t e e l , and TOFC services .* cr brtakbulk 
cargos that come through the Port. CP, i n conjunction w i t h i t s 
Delaware & Hudson ("D&H") subsidiary, c u r r e n t l y provides carload 
service f o r breakbulk cargo and intermodal service f o r 
containerized cargo between Philadelphia and Canada. For 
exam.ple, imported beef bound f o r Canada i s able to move in-bond, 
without U.S. Department of A g r i c u l t u r e inspection v i a CP from 
Philadelphia, by agreement of U.S. and Canadian a u t h o r i t i e s , 
allowing ocean c a r r i e r s to drop expensive and a d d i t i o n a l port 
c a l l s i n Halifax, N.S., because of CP's a b i l i t y to serve 
customers through Philadelphia. Over 60% of the De!'aware River 
Port I n t e r e s t s ' . r.'r;rnational containerized business that mioves 
by r a i l i s destined for Canada. However, CP and the D&H are 
r e s t r i c t e d i n t h e i r operating r i g h t s along t h e i r route s t r u c t u r e 
and l i m i t e d i n t h e i r service to only c e r t a i n Port f a c i l i t i e s . 

Proposed CSX/N2 Services 

CSX. CF-K has committed i n i t s Operating Plan and i n discussions 
and/or w r i t t e n agreements wit h the Comm.onwealth of Pennsylvania, 
the C i t y of Philadelphia, and Delaware River Port I n t e r e s t s ' 
o f f i c i a l s to a number of i n f r a s t r u c t u r e and service investments 
that w i l l be of benefit to the Port, including but not l i m i t e d 
t o ; 

• A $4 m i l l i o n investment to restore connections on the 
CSX mainline at Eastwick Junction, reducing t r a m 
operation time f or CSX, NS and CP i n t o AmeriPort and 
the Greenwich Yard by three hours by allowing "head-on" 
r a i l moves and di r e c t access to the f a c i l i t y . Vol. 3A 
at 153-154. 

• New and upgraded intermodal l i f t f a c i l i t i e s to be 
i n s t a l l e d i n Philadelphia at a cost of $2.1 m i l l i o n . 
Vol. 3A at 60, 261. 

• A $15 m i l l i o n investment i n a new intermodal f a c i l i t y 
i n the Greenwich Yard i n conjunction w i t h the clo s i n g 
of the Snyder Avenue f a c i l i t y . Vol. 2A at 303. 
Pursuant to the agreement between the Commonwealth cf 
Pennsylvania and the City of Philadelphia, a copy of 
which i s 3'tached to the Commonwealth's Comments i n 
t h i s proceeding, CSX w i l l execute an agreement w i t h the 
DRPA and the PPC for the development and operation of a 
CSX interm.odal terminal at Greenwich Yard. 



A new CSX TOFC s e r v i c e f e a t u r i n g second morning s e r v i c e 
between A t l a n t a / C h a r l o t t e and P h i l a d e l p h i a and a second 
morning CSX s i n g l e - l i n e intermodal s e r v i c e between 
Memphis and Cleveland and P h i l a d e l p h i a . V o l . 2A at 
254, 299. 

NS,., NS a l s o has committed i n i t s Operating Flan and i n 
d i s c u s s i o n s and/or w r i t t e n agreements w i t h the Commonwealth of 
Pennsylvania, the C i t y of P h i l a d e l p h i a , and Delaware River Port 
I n t e r e s t s o f f i c i a l s t o s u b s t a n t i a l i n f r a s t r u c t u r e and s e r v i c e 
investments, i n c l u d i n g the f o l l o w i n g : 

• NS w i l l assume C o n r a i l ' s p o s i t i o n on the c u r r e n t 
doublestack s e r v i c e o p e r a t i n g between AmeriPort and the 
Midwest. The frequency of the s e r v i c e w i l l be 
maintained w i t h the e x c e p t i o n of Kansas C i t y , which 
w i l l r e c e i v e f i n g l e - l i n e s e r v i c e bypassing Chicago, and 
Chicago which a l s o w i l l r e c e i v e improved s e r v i c e . V o l . 
1 at 532. 

• Doublestack s e r v i c e w i l l be added f o r D e t r o i t , Columbus 
and Cleveland as soon a f t e r the STB approval as 
p o s s i b l e , w i t h the s t r o n g p o s s i b i l i t y t h a t s e r v i c e t o 
L o u i s v i l l e a l s o w i l l be added. 

• A new automobile unlo a d i n g f a c i l i t y w i l l be c o n s t r u c t e d 
i n P h i l a d e l p h i a . V o l . 2B at 343 and V o l . 3B at 280. 

• New Intermodal s e r v i c e s between P h i l a d e l p h i a and 
K n o x v i l l e , Memphis, H u n t s v i l l e , Birmingham, New Orleans 
and D a l l a s w i l l be added. Vol. 3B a t 38. 

• A new North-South doublestack s e r v i c e w i l l be 
e s t a b l i s h e d as soon as p o s s i b l e between AmeriPort and 
p o i n t s m the Southeast i n c l u d i n g A t l a n t a and p o i n t s i n 
the C a r o l i n a s and F l o r i d a . 

• A new intermodal s e r v i c e w i l l be e s t a b l i s h e d between 
p o i n t s m the c e n t r a l Gulf Coast and P h i l a d e l p h i a . V o l . 
2A at 251. 

• A t r a c k c o n n e c t i o n a t Zoo I n t e r l o c k i n g at a cost of 
$1.4 n I l i o n . See, Agreement between the Commonwealth 



of Pennsylvania, the City of Philadelphia and NS which 
IS attached to the Commonwealth's Comments. 

• DRPA/PPC w i l l design, b u i l d and finance an expansion of 
the e x i s t i n g AmeriPort f a c i l i t y . The DRPA/PPC and NS 
w i l l agree to a proposed term sheet and w i l l execute a 
more definitx-''^e agreem.ent f o r the l o c a t i o n and 
operation of NG's intermodal terminal needs at the 
AmeriPort Intermodal Terminal. See, Commonwealth 
Agreement with NS. 

CSX/NS Both CSX and NS have committed to improved maintenance and 
trackage over the ^^ntire Share Asset Area, in c l u d i n g the Delair 
bridge route, a v i t a l l i n k to South Jersey shippers 

ProposecL-CPyPitii Services 

The Delaware Piver Port Int e r e s t s are informed t h a t , by 
v i r t u e of agreements that have been reached between CP/D&H and 
CSX and NC, CP/D&H w i l l obtain the r i g h t s t h a t w i l l au minimum 
allow CP/D&H to maintain and enhance t h e i r intermodal service 
between Philadelphia and Canada. 

Support i o r the Approval of the..CSi/iJS,_Acquisj.trQ.n 

The Delaware River Port Int e r e s t s f u l l y support the CSX/NS 
Application f o r approval of the a c q u i s i t i o n of Conrail's assets 
since the Applicant's proposal would replace what generally has 
been a r a i i monopoly m the Northeastern United States with two 
competitors. The Port i s g r e a t l y concerned that without the 
a c q u i s i t i o n , Conrail w i l l not have the f i n a n c i a l strength or the 
desire to continue or expand the services t o and from the 
Delaware River Port I n t e r e s t s as an independent, stand-alone 
r a i 1 road. 

As shown above and i n the referenced agreements between CSX, 
NS and the Commonv;ealth of Pennsylvania, the C i t y of 
Philadelphia, CP/D&H, and the Delaware River Port I n t e r e s t s , the 
proposed NS and CSX services and investments meet the goals of 
the Delaware River Port I n t e r e s t s t o : 

(1) add to and expand the intermodal and doublestack services 
provided to the Port from the South, West and North; 



(2) expand the use of the DRPA AmeriPort intermodal f a c i l i t y and 
eliminate the r e s t r i c t i v e covenants imposed by Conrail that have been 
i n h i b i t i n g intermodal growth and expansion at t h i s c r i t i c a l f a c i l i t y ; 

(3) maintain and enhance the Port's Canadian routes which carry 
over half of the i n t e r n a t i o n a l containerized cargo imported through the 
Port and provide a second r a i l r o a d ' s services to the marine terminals 
m Southern New Jersey; and 

(4) f'xpir'd the market f o r the Port f a c i l i t i e s to new shippers. 

These ben e f i t s w i l l improve t r a n s p o r t a t i o n to the public. They 
meet the "adequacy of tr a r s portation" tes t of Burlington NorLliem and 
UniQn_P-a.cific i n that they w i l l provide better frequency and types of 
service, more "single-1ine" service, and more modern f a c i l i t i e s . Not 
only w i l l CSX move to a new f a c i l i t y w i t h g r e a t l y expanded 
c a p a b i l i t i e s , but CP/D&H w i l l o f f e r new and bet t e r services to shippers 
and NS w i l l enter the market f o r the f i r s t time and on equal f o o t i n g 
w i t l i CSX. These benefit.s also w i l l improve competition among CSX, NS 
and CP/D&H because each party w i l l operate wi t h f a c i l i t i e s and trackage 
that w i l l have a p o s i t i v e impact on t h e i r services and should lower the 
costs of providing those services to shippers. 

The Delaware River Port I n t e r e s t s are not unmindful of the need 
for the STB to e s t a b l i s h guidelines and oversight requirements to 
insure that the actual implementation of the CSX and NS transaction 
does not repeat the problems c u r r e n t l y facing the implementation of the 
Union Paci f i •'.'^"Uthern P a c i f i c merger, that the implementation follows 
the agreeme:, .'.at CSX and NS have made with various p a r t i e s , and that 
unforeseen events may make ad d i t i o n a l f i l i n g s necessary i f the p a r t i e s 
are unable to reach agreements to accommodate the changed 
circumstances. At minimum, the Delaware River Port I n t e r e s t s believe, 
as CSX and NS themselves have stated, that nc implementation should 
take place u n t i l a l l necessary laboi^-enabling agreements are e f f e c t i v e 
and state, county and lo c a l governments have been given reasonable 
opportunity to provide input to CSX and NS on t h e i r d e t a i l e d operating 
plans. In a d d i t i o n , as much as the Delaware River Port I n t e r e s t s would 
l i k e to begin u t i l i z i n g the benefits of the transaction, the Port also 
would recommend that before implementation (a) a l l Conrail computer 
data i s accessible and usable i n providing customer service, (b) a 
determination i s made as to which Conrail personnel need to be retained 
to provide at least the sam.e le v e l of service as Conrail provided and 
those persons are employed by CSX and NS, and (c) the t r a i n schedules 
as provided to the STB are ready to be implemented. 



Qmclusion 

The Philadelphia Regional Port A u t h o r i t y , South Jersey Port 
Corporation, The Delaware River Port A u t h o r i t y , and The Port of 
Philadelphia and Camden, Inc. appreciate the opportunity to provide 
these comments i n support of approval of the a c q u i s i t i o n t o the STB. 
We r e s p e c t f u l l y request that they be considered by the STB and that 
a f t e r consideration, that the transaction be approved. 

Respectfully submitted, 

Paul D. Coleman 
HOPPEL, MAYER & COLEMAÎ I 
1000 Connecticut Avenue, N.W. 
Washington, D.C. 20036 
(202) 296-5460 

Attorneys f o r : 
Philadelphia Regional Port A u t h o r i t y 
South Jersey Port Corporation 
The Delaware River Port A u t h o r i t y 
The Port of Philadelphia and Camden, Inc. 

October 21, 19 97 



VERli^LLCAIlQN 

I , Terrence J. Foley, Director of Business Development, The 
Port of Philadelphia and Camden, Inc , have read the foregoing 
Comments i n Support of A c q u i s i t i o n and hereby v e r i f y that a l l 
f a c t u a l statements made are true to the best of my knowledge, 
information and b e l i e f . 

"?ERRENCE J. FdLEY 

D i s t r i c t of Columbia: 

Subscribed and sworn to before me 
t h i s 20th day of October, 1977. 

Notary Public 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t the f o r e g o i n g Comments m Support of 
A c q u i s i t i o n have been served on A d m i n i s t r a t i v e Law Judge Jacob 
Leventhal and a l l p a r t i e s of r e c o r d l i s t e d on the Service L i s t i n 
Decision No. 21, as amended by D e c i s i o n No. 43, i n t h i s 
proceeding by f i r s t - c l a s s m a i l , o r by hand, t h i s 21^" day of 
October 1997. 

Paul D. Colem=!-̂  
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American Public Trarsi ' As^ociatiop 
1201 New York A v e n u e , N.W, 
W a s h i n g t o n . D C 20005-614 ' 
P h o n e (202) 898-4000 
F A X (202) 898-4070 
<www.apta.com.> 

Ctair 

Howa'dC Breen 

Shirley A DeLibeio 

PfllerW Cipoll.1 

Immediate Past CAid' 
! . . R White 

James S BdflKttir 
Governing Boards 

John P BartosiewKV 
Bus aiKt Paralransil 
Operation s 

Christopher P Boyl. i" 
Gcvornment Aftairs 

Mictiael S Connelly 
Small Operations 

Sandia L D'aggoo 
Marketing 

Bdrnarrt J Ford Si 
Business Member At Large 

Celta G Kupersmith 
HufTian Resources 

John K Leary. Jr 
Rail Transit 

Brian MaclevX) 
Business Members 

Pdlnoia S Nettleship 
Research and Development 

lan G Stacey 
Canadian Membi" 

Richard A White 
Manager •'ent and Finar i. • 

EfimiiJii": 
William W Mili,(i 

(k-tohcr: 1. pw: 

\1r. Vernon .\ Williams. Secretary 
Surface 1 raiispurtation Boarti 
1025 K Streei NW 
Washington. D.C. 2(»423-()()()l 

Dear S xretarv Williams: 

I wiite io proMile the comments o\ the ,\merican Public Transit 
Association (API A) reeardnig S I B Finance Docket No. 33 <c>8. C.S.\' C orporiition 
and CSX Trtinsportmio'i. Inc.. Norfolk Soutlwni ( '" poration and Sorfolk 
Soiiihcni Railway I ompanv Control and ()p,. ralinji; l.ca.sc.s Af^rccmeut.s-
Conr.iil. !uc and dmsolulaicd Rail Corporation \lan\ ofthe Association's 
commuter rail members are submitting their own comments ilirectK to the S Tfi or 
comments are being made on their behalf by their respective state go\ernments. 
The Niews presented here do not necessanly represent those ofthe indi\idual 
transit agencies or the government of states m which the\ are located. 

()vervil'^^ 

i he relationship ot .i commuter railroad to a freight railroad is tha! of a 
captive shipper a purchaser orser\icc who iVequentK pays a higher price and 
gets inferior scrxice. .As ouiii:^cd below. .XPT.A i.^ concerned thai the pendum 
acquisition will perpetuate tins unequal relationship, tiiilher degrading thc service 
and economics of .Amenca's current and future publici\ owned commuter 
railioads. Our concems are based upon the appiical.t '" ie,neseiitatioiis in their 
tiling, prior comnuUer railnnid experience with the ."policants. and pnor 
commuter railroad experience with large-scale freight rail: >ad mergers. 
W e urge the S I B to put into place, as a stipulation to this acquisition, a process 
that will proNule a means to re.soKe future disputes between freight and commuter 
railroatis. and safeguard tlie public's interest m and iiuestment in passenger rail 
sen ice 
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BiU-k^roiind 

ihuut APIA 

The .American Public Transit Association is a pri\ate, nonprofit trade 
association that represents the North American transit industry, hstablished in 
1S.S2. API.A lias more than l.'OO members including local mass transit systems, 
manufacturers and suppliers, and consultants to the "-ansit industr\. More 
specificall>, .API.A includes among its mem'oers approximateK 400 .American 
public and private mass transit systems, which carr> •̂̂ er ')5 percent of ihose 
using public transit in thc I 'nited States. 

.API A'S ( ommiiter Rail Members. API.A s fourteen V. S. coi.imuter 
rail members include the ele\en commuiei railroads that will be affected b\ the 
pending acquisition, railroads that carr\ over .̂ vs2 million passengers a \ear and 
o\er 1.2 million passengers ever\ weekdax \ list o! APTA's commuter railroad 
members is attached. 

Our commuter railroad members who are alTecled b\ the acquisition are 
located alof; the length ofthe Hast ("oast from Massachusetts south through 
Connecticut, New >'ork. New .lersey. Pennsylxania, Delaware, Maryland. 
\ irginia, and I londa. as well as in the center ofthe nation, m Indiana and Illinois. 
In these corridors, commuter railroads play a certral role m assuring mobility in 
the nation's largest and most densel> populated urban areas, areas that abo suffer 
trom some ofthe worst traffic congestion aiul poorest air qualit\ in the Cnited 
Slates. 

Sinnificant (Jrowth in Commuter Rail, fhe demand for commuter rail 
seiA i' C IS gi >w mg acMKss the nation; indeed, ridership has increased S.S"ii 
betweeii and l')9(). p;stablished transit systems have gained 20 million new 
passenger trips a \ ear during this period .iiid new commuter rail operations that 
ha\e rccenlK become operational ha\e experienced a 2""ii growth in riiiership 
during the perioil 

lMa\ ing .1 'ole in the grow th of commuter rail ridership has been the fact 
that smce 1*)S.''̂  coinnuiler railrciads have in\ ested billions of public tax dollars to 
impiiue their s\stems. These impnnements !ia\e included iinestments in 
equipment and ser\iee. as well as 'inestments in track and track structures. It is 
important to note that improvements to track and tiack structures have benefited 
both the commuter railroads and freight railu>ads. While a significant amount of 
the llnancmg I'or these impnnements has come from local, county and state 
resources, federal imestments lune clearly been tf.e key element m the revi\al of 
eoninuitcr rail passengei ser\ ice 



\ l i \ cimm A \N liliaiiis. Scuclary 
Siirtac" ansportaiid!! lioaii,! 

In a recently released report entitled Conmiitcr Rail: .SVn/«? America's 
/•.>«(7-,!'/»!g Sidinrhau ('rh.iii rcononiv. the eccMiomic benefits that commuter rail 
operations provide to the public were estimated to be S5.2 billion a year. The 
report also noted that over 180 ofthe Fortune .̂OO companies are headquartered in 
areas ser/ed by the nation's commuter rail systems. These employers, as well as 
businesses of all sizes, rely upon the availability of efficient and effective 
commuter rail service to get workers to their jobs, on time. e\ery day. 

Without a doubt, the continued success and the future grow th of commuter 
rail seiMce is central to both regional and national economic strength, and the 
attainment of key national objectives. It is in this context that APT.A provides 
comments about the proposed acquisition, an action that must be considered in 
I'ulit of b(Mh lis cunent and t'uture impact on commuter rail operators. 

( (>min«'.':ts 

Transportation System .iccess 

The most critical area of concern to commuter railroads regarding the 
proposed acquisition is Ihe impaci that it will have upon their ability to access 
railroad rights-of-way (ROW) in their serxice areas. While some commuter 
railroails own their own ROW and receixe rents from treight railroads for the 
right to operate o\er commuter lines to reach freight customers and tenninals. 
manv nH>ve make rent payments lo freight railroads for the right to operate over 
tVeight Imes m pro\ iding commuter rail serMce. 

All three ofthe freight railroads iinolved m this action Coi nil, CS.X 
and NS ha\e existing operating agreements with ct>mnuiter railroads. In a \ ery 
real sense, CiMiimiiter and freight rail operations are interconnected and 
interdependent, each having the ability to affect the economics and operating 
success of the other. I he complexities of this relationship and thc potential 
limitations that the acquisition could place on the ability of coinmuter railroads to 
proMde passenger ser\ ice at cuiTent le\els, as well as to grow in the future, cannot 
he casually dismissed as has been done in the current application to the STB. 

The inter-relationship of the freight and commuter railroads is fiirther 
complicated by the way capital investment,-; supporting commuter rail operations 
ha\e been financed. It is important to understand that improvements made to 
upgrade ficight tracks to pennit passenger rail operations are generally ci.rried out 
with public t'unds In fuumcing track, signal and related improvements to increase 
speeds to the le\el needed for efficient commuter rail operations or to achiev e ride 
conditions appropriate for passenger operations, commuter railroads use public 
tiiiuis In some cases these tunds are federal grant receipts and iii others they 
iiuoK c the use ot state or locil fiinds. including proceeds from long term debt. 
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Ihe freight railroads, and specifically CSX, NS and Conrail, have benefited 
significantK from the iiuestment of public funds, investments that ha\e helped 
them obtain additional capacitv and impp \ e their pnvate sector operations. 

I hese investments of public lands makes it even more imperative that commuter 
rail interests in and access to the freight railroads be protected. 

In looking at the proposal at liaiul, the SIB has established a three-year 
period in which to assess the implications and impacts associated vvith thc 
acquisition. I iifortimalelv, that timeframe does not cover the penod when many 
existmg operating agreements expire and when the issue of trackage nghis 
governing luiure contmuter rail operations will be reexamined. By tocusing on 
such slu>rt tenn, three-year, projections of freight traffic, the STB vvill not be able 
to ensure that existing and fiiture commuter rail operators receive fair or even 
reasonable treatment trom CSX and NS beyond that period. 

Ba.scd upon past experience, we fully expect that commuter railroads that 
rent access to the trackage of or rights from CS.X and NS will be ficed with 
pmiections of increased freight traffic in their next round of negotiations. This 
increase m fr ,Mght traffic wills, in all likelihood, result in demands that commuter 
rail .senic: be reduced or that the commuter rail operators finance additional 
capital improvements lo .iccommodate the increased traffic. .A close examination 
ofthe renegotiated operating nghts agr.'cmenls ih.il have bec" approved to dale 
will reveal that reductions have alreadv hce" T.ade in comnii-icr rail service in 
order to accommodate increased freight traffic, V\'hile these icductions may have 
been made in light of other gains hy our members, this is a one-time situation 
brought on bv the need for CSX and NS to receive support for this merger. API .A 
IS concenietl that this will not be true in the future. 

Kxistin^ ser\ice. Ihe CSX and NS application identifies freight traffic 
mcrea.ses that are expected to occur in the corndors that are shared w ith commuter 
rail operators, IKnvever. the application fails to demonstrate that the shared 
track capacitv issue has been considered in detail .md that commuter rail syst -ms 
can be assured that their operations will not be all'ected, .Among the freight traffic 
increases that are cited in the application are seven additional Irains a dav m 
V RF's Fredricksburg corridor (a V.)",, increase) and seven lo eight trains a dav m 
\1 ARC'S Bmnswick corridor. While some might not perceive these to be major 
incieascs. thev are when considered in light of current traffic in the corndors. We 
c\|icct that increases such .is these could have a significant impact on commuter 
rail operations. 

Svslem expansions. Also iif great concem is the ir.ipact ot the proposed 
acquisition on plans 'hat commuter rail operators hav e been developing to expand 
their operations in tlie future. These expansion plans, which are undertaken to 
.iddress regional goals for economic dev elopmenl and growth, or to find low cost 
solutions to congestion problems, are supportive of broader national economic 
and env --onmental uoals. 
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Because commuter railroads geneiallv iitili/e federal fiinds to finance expansion 
of their svstems. these plans take a long time to become i)perationaI, Many of our 
commuter raii members" long-term plans to expand their operations throir-'i the 
use v>f rail freight tracks ROW, which are not currentiv useil or are underused, 
could be negativ ely affected by the acquisition. 

Ihe two examples that follow demonstrate luuv important it is that 
assurances be made lo commuter rail agencies that reasonable accommodation 
w ill be made to allow them lo access thc rail lines for the operation of expanded 
lev els of rail passenger serv ice: 

NJ TR.ANSn has been working on the expansion of its commuter 
rail network for a number of years. Csing both federal and state 
funds, the agencv has been studying the potential for commuter rail 
service to be restored in conidors that have been under the control 
ofConrail in southem New .lersev and the N'V'S&W in northern 
New .lersev fhe planned expansions ofthe commuter rail system 
are important components m the State of New .lersev "s plans to 
reali/e Us economic, mobility, and env ironmental goals. 

The Southeastern Pennsylvania fransportation .Authonty (SFPT.A) 
is another transit agency that is acliv ely pursuing .system expansion 
and New Start funding. The proposed (. toss County and Schuylkill 
Valley Metro projects are focusing on new light rail lines or 
commuter rail service along existing freight rail corridors, parallel 
to active (\inrail freight serv ice. Both projects respond to changing 
regional demographic, development and travel needs, as well as 
the need for transit agencies to serve new markets, promote 
economic development .'iid support community revilali/ation I he 
Schuylkill \ alley Metro would also reconnect the Philadelphia and 
Reading metropolitan areas for the first time since l')SI, 

Ne>\ commuter rail starts, .\cross the Cnited States, there is keen 
interest in initiating new commuter rail services. ,As part ofthe nation's agenda to 
enhance mobihiv and .lir quality ihiougli the lediictioii of automobile tralfic and 
regional pl.ins to encourage economic development and growth, these effints are 
made possible through the use of t'etleral and or local fiinds, mcluding funds 
r.uscd In long-lcmi public debt. New commuter operations, utili/iiig existing 
freight rights-of-wav, are m advanced stages ol' planning in: Portland. Maine; 
Burlington, \ emionl; Raleigh-Durhan, North Caiolina. .lacksonv ille and I ampa, 
I londa; .Atlanta, (ieorgia; Nashville .ind Memphis, lennessee; Cleveland. Ohio; 
Milwaukee, A'lsconsiii. and St 1 ouis. Missouri, 

In light ofthe large number of •'new starts" commuter rail operations that 
are actively under consideration, it is important that the CSX NS acquisition not 
be allowed to become a ileterrciit ti^ the development of new systems. 
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If this acquisition leads to greater restnctions on access to freight railroad nghts-
of-way, the establishment of new commuter rail operations could be al'fecled 
APTA believes that the STB should use this acquisition as an opportunity to 
promote cooperation between CS.X and NS and commuter rai! operations, 
ensuring that rights-of-way that are necessarv for passenger serv ice .ire available 
lo the public, over the long tenn, 

I he central importance that access to CSX and NS lines has for current 
commuter rail operators, as well as future growth in Ihc serv ice, clearlv indicates 
Ihe need for a w ly lo resolv e disputes on this issue. In their di.seussions w ith (he 
applicants, some commuter rail operators have been able to agree upon some foim 
of accomiiKHlalion regarding access issues. However, many of these 
.icconimodations were innuenced by the need for public agencv support for the 
proposed acquisition, a factor lhal will not be present in ihe futuie, .API.A 
believ es that, as a condition to the approval of this acquisition, the S FB needs lo 
d.efine a process that will ensure that fair ami rea.sonable operating nghts 
agreements can be established in tne future, with fair and reasonable 
compensation to CS.X and NS. Such an action by the Board will assure that 
commuter rail serv ice in freight corridors is protected for the American public 
interest m the future 

Opcratinji .Service and Schedules 

("lo.selv associated with the issue of operating nghts and the ability of our 
members to access Ireight lines, is the issue of how freight operations affect 
commuter rail service and schedules. Because the proposed acquisition direcllv 
affects .some ofthe most highlv concentrated rail conitiors in the nation, where 
freight traffic shares space with heavily-used commuter and mtercitv passenger 
serv ice, the issue of operating perfin-mance and ability t-' maintain on-time service 
.schedules is critical. W e expect lluil w here increases in freight traffic are 
projected on lines that are also used for passenger traffic, contlicts between 
freight and commuter rail service schedules vvill also increase, fhe 40"ii increase 
in freight traffic in \'Ri-'s Fredricksburg corridor is illustrative of an area where 
oii-timc performance pmblcms ciMild be expected 

Ihe experience ot" the Southem v'alifonua Regional K;ul .Aiilhontv (.see 
comments dated .Augu.st 1, 1')')'' m Finance Docket No ."52760 |Sab-No, 21 ]) with 
recent i.ul mergers confimis the potential lor freight traffic to interfere with 
established passenger operalions, I his point has been uiulerscored in even more 
recent media ...counts regarding Metrolink's (Califomia) on-time perfiinnance 
problems on its Riverside I.ine that it rents from the Cnion Pacific, I he problems 
that thc l iiioii Pacific has encountered tolUiwmg its recent merger has made it 
difficult lor several of mir members lo get railroad management to focus on 
commuter rail issues. Dispatching and coordination problems have gone 
unresolved, on-time perfomiance is not a concern and communications in general 
h.ive been difficult as the freight railroad has tbcused on Us own problems. 
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Commuter rail service issues have had very low. or no, priority and commuter 
passengers have suffered through unnecessarv delays and degradations in the 
qualitv of service Ihat they receive. 11.> freight railroad has focused on backed-up 
freight traffic and ignored its commuter rail partners. 

Our concern regarding this issue is further underscored h> the prior 
experience of our members vvith the parties to the acquisition and the parties' 
stated desire lo adopt existing agreements, some of w hich arc outdated. Both NS 
and CSX, m spite ofthe existence of operating agreements designed to protect 
commuter operations, have caused sigiiificant schedule problems for the Virginia 
Railway lixpress (VRI:). In incidents that occuneil during the summers of 19% 
.md 1W7 that were reported in local media accounts, VRIi's ability to operaie its 
service in accordance with published schedules was negated by the actions ofthe 
freight railroad owners 

Such interference, which results in delays in commuter rail service and 
poor on-time perfomiance, encourages passengers lo view transit services as 
unreliable. When faced with poor on-time perfonnance, these riders have the 
option to retum to their cars and vvill do so, further impacting the env ironmental 
ami safely of Ihe nders (see APT.A's comments STB Fnvirormental Impact 
Statement). In our expenence, and in survey afier survey conducted by transit 
properties across the nalmn, unreliable serv ice and poor on-time perfomiance are 
the biggest factors that cause transit riders to abandon public transit service in 
favor of priv ate automobiles. 

We note that the operating plans that have been fomiulated bv ("S.X and 
NS provide no details about hmv thev will accommodate pasi,enger operations 
ami vv(irk cooperativelv with commuter rail operators to ensure that their 
schedules are maintained in shared corndors. Schedule inteiference, dispatching, 
and maintenance procedures arc critical to assessing the impact ofthe acquisition, 
and the S I B must insure that the efforts of commuter rail operators to prov ide 
high quality serv ice to customers w ill not be umlennined by the actions of the 
freight railroads. .As w ith the issue of access, it is important lhal the SIB pri)v ide 
a means to resi>lve potential disputes beyond the three-year timeframe, ensuring 
that fiiture freight traffic increases are not a reason for commuter rail schedules 
and serv ICC to be interrupted. 

In .uiditioii, vve ihmk it is appropriate \o move towards incentive-based 
operating agreements in shared conidors. an idea that most freight railroads hav e 
r,i>i been w illing to consider m the past. 
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Railroad Retirement 

Ihe Railroad Retirement System, like Social Security, is a pay-as-you-go 
pension system tli.it is a holdover from the days when freight and passenger rail 
operations were combined. I nder the provisions ofthe Railroad Retirement .Act, 
both commuter and freight railroads are charged a pav roll tax based upon the 
nuniber of active employees working for each system. This tax supports the 
pensions pun ided to railroad employees across the country the only private 
sector retirement system hat is mandated by Congress. 

Over the years, freight railroad employment has dropped significantly as 
employees have retired and the industry has consolidated, while commuter rail 
operations and their publicly funded workforces have e;pandeil. fhis new 
env ironment has created a situalHin in which commuter rail >perators - lundcd hy 
public and taxpayer dollars - are providing large and g'ovving subsidies to ihe 
freight railroads in the fomi of pension payments to freight railroad retirees. I he 
winkforcc reductions that will result from the proposed acquisition, as well as Ihe 
previous freight railroad mergers, have served to exacerbate the current situation 
in which commuter rail employer tax burdens arc three times that of FlCA-bascd 
employers. APT.A is ci>ncerned that the proposed action will result in adtlitional 
cross-siibsidi/ation ofthe freight railroads bv publicly fiimled commutei railroads 

API A suggests that the SIB review the 10')0 report '•Commission on 
Railroad Retirement Refonn", f arther, the impact that this acquisition and fiirther 
ileclines in freight railroad employment will have on commuter rail systems needs 
to be considered by Ihe STB in conjunction vvith the Railroad Retirement Board, 
1 he S I B needs to impose conditions lo this acquisition that vvill ensure that C SX 
and NS fiind any negativ e financial impacts of the merger upon the comnuiter 
railroads" contributions lo railroad retirement, 

( »>nelusion 

In the lieighl industry there is a group of customers who are kiunvn as 
"c.iptive shippers,"" railroad customers who have no i>ther alternatives in mov ing 
their jiroducts and are tied to one lailroad. Because there is no competition for 
their business, captive shippers freqiientiv pav higher rates and get poorer quality 
service. 

I he relationship of a comnuiter railroad to a freight railroad is that of a 
captive shipper ("tnnmuter railroads that rent thei;- tracks R()V\' do not have an 
altemative wav lo transport their passengers. If they cannot use the tracks ROW 
al the time that their custonu-rs want to travel, there is m> need for their serv ice. If 
their use ofthe railroad is subject to frequent delays, the quality of their service 
w ill be poor and it vvill go unused, .And if thev cannot gain reliable access to the 
tailroad - the only allemative is to abandon their passengers. 
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Our nation needs to maximize the public's use of mass transportation 
systems in order to enhance mobilitv ;.nd improve the environment. fhe 
establishment of cooperative and mutually beneficial relationships not captive 
shipper relationships between freight and commuter railroads is essential to thc 
success and efficiency of thc industry, The S I B's review of the acquisition of 
Conrail's assets and rights by ("SX and NS will nlay a role in how those 
relationships are defined in the future. 

The American Public Transit Association urges you and the Board to 
ensure lhal commuler rail operations can continue to prov ide the American public 
w ith high quality and efficieni tiansportation scrx icc. 

Sincerely, 

William vV, Millar 
President 

I Ifmat 

cc AP f .A C\imniuler Rail Members 
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.XPT.X's f ommuter Railroad Members 

Caltrain. San Carlos, ("A 

("onnjclicut Department of 1 ransportation, New ington. ("1 

Mass I ransil Admmislralion of Maryland (.VTAR("), BWI Airport. MD 

Massachusetts Bay Transportation Auth >rity, Bosio i , .M.A 

Metra. Chicago IL 

MTA - Metro-North Commuter Railroad, New York. NV 

M I .A - I.ong Island Railroad. Jamaica, NA' 

New .lersey 1 ransil ("oi-poralion, Newark. NJ 

Northern Indiana Comnuiter fransportation Distnct (NICTD), Chester. IN 

Southeastern Pennsylvania 1 ransportation Authority (SEPTA), Philadelphia, PA 

Tri-("ountv ("ommuter Rail .Authorilv , I t. Lauderdale, FL 

1 riuity Railway Express, Dallas, I X 

Southem ("alilomia Regional Rail Authority (Metrolink), Los Angeles, CA 

Virginia Railway Express (VRE), Arlington. V.A 

II IIOMl I RANCl S (iOVTRr-I.'CONRAn.COMENTS: doc 


