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VERIFIED STATEMENT OF 
WILLIAM E. GARRITY 

.My name i s Wil l i a m E. G a r r i t y , and my business address 

is 1945 West P a r n a l l Road, Jackson, Michigan 49201. I am Execu­

t i v e Manager of Fuels and Power Transactions f o r Consumers Energy 

Company (Consumers"), a p o s i t i o n t h a t I have held since June 

1997. Pr e v i o u s l y , I was D i r e c t o r of F o s s i l Fuel Supply from. 1991 

to June 1996, and D i r e c t o r of Fuel Supply and Plant Operations 

from June 1996 t o June 1997. Among my r e s p o n s i b i l i t i e s are the 

pianning and purchase of f o s s i l f u e l s f o r Consumers' e l e c t r i c 

generating p l a n t s . 

The purpose of t h i s V e r i f i e d Statement i s t o (1) pro­

vide the Board w i t h i n f o r m a t i o n on Consumers' e l e c t r i c g e n e r ating 

systems and the coal supply and t r a n s p o r t a t i o n circumstances 

r e l i e d upon to meet those systems' f u e l needs; and (2) e x p l a i n 

the adverse e f f e c t s t h a t the proposed a c q u i s i t i o n and d i v i s i o n of 

Co n r a i l between CSX Corporation and No r f o l k Southern Corpor a t i o n 

w i l l have on Consumers' a b i l i t y to o b t a i n reasonably p r i c e d r a i l 

t r a n s p o r t a t i o n s e r v i c e f o r i t s u t i l i t y coal requirements. 



I . The Consumers Energy Company Svstem 

A. Background 

Consu.tiers i s an e l e c t r i c and gas u t i l i t y company serv­

ing a l l 68 counties of Michigan's Lower Peninsula. Consum.ers i s 

the successor to a .Maine c o r p o r a t i n t h a t conducted business m 

Michigan from 1915 to 1968 -- at which time the company was f i r s t 

i n c o r p o r a t e d i n .Michigan. Our name was changed from Consumers 

Power Company to Consumers Energy Company e a r i y i n 1997. Consum­

ers i s the l a r g e s t s u b s i d i a r y of CMS Energy, a ho l d i n g company, 

and i s Teadquartered i n Jackson, .Michigan. 

Consumers' e l e c t r i c u t i l i t y operations serve a mix of 

approximately 1.6 m i l l i o n r e s i d e n t i a l , commercial and i n d u s t r i a l 

customers i n the State -- w i t h i t s l a r g e s t i n d u s t r i a l customer 

being the automotive i n d u s t r y . P r i n c i p a l c i t i e s served by Con­

sumers' e l e c t r i c u t i l i t y operations include B a t t l e Creek, F l i n t , 

Grand Rapi.ds, Jackson, Kalamazoo, .Midland, Muskegon and Saginaw. 

While Consumers r e l i e s to some degree on a mix of 

generation sources, by f a r the l a r g e s t share of our e l e c t r i c i t y 

requirements i s s a t i s f i e d by f i v e ( 5 ) , c o a l - f i r e d g enerating 

p l a n t s : the J.H Campbell S t a t i o n near West O l i v e , MI; the D.E. 

Karn and J.C. Weadock S t a t i o n s near E s s e x v i l l e , MI; the B.C. Cobb 

S t a t i o n at Muskegon; and the J.R. Whiting S t a t i o n near Toledo, 

Ohio. Together, the twelve (12) generation u n i t s operated at 

these p l a n t s have a c a p a c i t y of 2,830 megawatts (MW) and produce 

approximately 17.3 m i l l i o n megawatt hours {.Mwh) of e l e c t r i c i t y 

each year, through the combustion of over 7 m i l l i o n tons of c o a l . 
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These p l a n t s c o n s t i t u t e ove'- of the Company's baseload 

system capacity. 

1. Campbel1 

Consumers' Campbell p l a n t i s located near West Olive 

i n southwestern .Michigan. Campbell has three p r o d u c t i o n u n i t s , 

the l a s t of which was completed i n 1980. The Campbell u n i t s have 

a c a p a c i t y of 1 , 399 .MW and produce approximately 8.6 m i l l i o n 

megawatt hours annually -- approximately one-half of the elec­

t r i c i t y generated by our c o a l - f i r e d p l a n t s . Campbell consumes 

approximately 3.6 m i l l i o n tons of coal each year. As described 

i n more d e t a i l i n subpart B. below, our p l a n t s blend various 

types of coal from d i f f e r e n t sources to produce a f u e l t h a t works 

e f f !.. 1 . e i y , aieets en V 11 uniiieu t.^i 1 i equ 11 eiiien and minimizes the 

cost of f u e l to our customers. Based on meeting these c r i t e r i a , 

the Campbell u n i t s blend western coal w i t h eastern coal i n the 

f o l l o w i n g maximum r a t i o s (by w e i g h t ) : 30% western at Unit 1, 10% 

western at Unit 2 and 40% west-rn at Unit 3. To achieve t h i s mix 

at Campbell Units 1 and 2, we blend low s u l f u r coal o r i g i n a t i n g 

from mines i n West V i r g i n i a -::nd Kentucky ( w i t h t y p i c a l s p e c i f i c a ­

t i o n s of 12,000 B t u / l b , 0.96% s u l f u r and 12% ash), w i t h modest 

amounts of less expensive, very low s u l f u r Powder River Basin 

(PRB) western coal from Wyoming ( w i t h t y p i c a l s p e c i f i c a t i o n s of 

3,800 3 t u / l b , 0.25-0.5% s u i f u r and 5% ash). Campbell Unit 3 i s a 

newer f a c i l i t y , and i s s u b j e c t to f e d e r a l New Source Performance 

Standards (NSPS). In order t o meet these more s t r i n g e n t f e d e r a l 
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emission requirements, Campbell j blends eastern EPA compliance 

coal 72% s u l f u r ) w i t h western c o a l . 

2. Cobb 

Our Cobb p l a n t , located i n Muskegon (on Lake Michigan), 

has two c o a l - f i r e d unitr. t o t a l i n g 296 megawatts s h i t were con­

s t r u c t e d i n 1956 and 1957. The plant produces approximately 

1.9 m i l l i o n Mwh per year and consum.es approximately 900,000 tons 

of coal annually. Applying the environmental, o p e r a t i o n a l and 

f u e l cost c r i t e r i a t h a t I described, tne Cobb Units can blend a 

maximum of 70% western coal by weight. This i s achieved by 

blending r e l a t i v e l y low heat content, low s u l f u r , less expensive 

PRB coal from .Montana w i t h higher Btu, higher s u l f u r , higher cost 

cas t e r r i ^oals from West V i r g i n i a , Pennsylvania, and Kentucky. 

The coal s p e c i f i c a t i o n s themselves are s i m i l a r t o those f o r the 

f u e l s used Ln Campbell Units 1 and 2. 

3. Karn/Weadock 

The four (4) u n i t , 825 megawatt Karn-Weadock complex i s 

l o c a t e d m E s s e x v i l l e , i n eastern Michigan. Like the Cobb Sta­

t i o n , our Karn and Weadock u n i t s were constructed i n the mid to 

l a t e 1950s. C o l l e c t i v e l y , they generate about 5 m i l l i o n Mwh per 

year and burn approximately 2.2 m i l l i o n tons of coal annually. 

Based on the same f a c t o r s t h a t govern f u e l blends at Campbell and 

Cobb, the Karn-Weadock u n i t s are l i m i t e d to the f o l l o w i n g western 

coal blends by weight: 30% f o r Karn Unit 1, 20% f o r Karn Unit 2, 
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and 40% f o r both Weadock Units. These p l a n t s are sourced w i t h 

western coals from the Powder River Basin and eastern coals from 

West V i r g i n i a and Kentucky. 

4. Whiting 

Consumers' 310-megawatt Whiting Plant c o n s i s t s of 

three ( 3 l c o a l - f i r e d u n i t s t h a t were constructed between 1952 and 

1953. In a nonnal year, Whiting produces approximately 1.8 

milli.Tn Mwh per year and consumes approximately 750 , 000 tons of 

r e l a t i v e l y high Btu, low s u l f u r eastern coal from West V i r g i n i a 

and Kentucky. Due t o equipment l i m i t a t i o n s . Whiting i s net able 

to blen ( coaIs. 

B. Consumers' Coai Supply and 
T r a n s p o r t a t i o n Arrangements 

Between 60 and percent of Consumers' annual coal 

reguirements are purchased under m u l t i - y e a r c o n t r a c t s of varying 

d u r a t i o n s . These c o n t r a c t s , entered at vc.rious times and p e r i o d ­

i c a l l y renewed, replaced or extended, provide coal source and 

q u a l i t y s t a b i l i t y i n t e g r a l to the e f f e c t i v e planning and manage-

.ment of powerplant resources. The balance of our coal f u e l 

requirements are s a t i s f i e d on the s h o r t - t e r m or spot market. 

As I have noted. Consumers g e n e r a l l y blends together 

coals from various sources to minimize f u e l c o s t s , meet e n v i r o n ­

mental requirements and adhere to b o i l e r and p l a n t equipment 

l i m i t a t i o n s . W i t h i n these parameters, however, blending i s 

l i m i t e d p a r t i c u l a r l y by the i n t e r a c t i o n of two (2) f a c t o r s unre-
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l a t e d t o minemouth coal prices or t r a n s p o r t a t i o n r a t e s : the 

design and c a p a b i l i t i e s of each p l a n t u n i t ' s b o i l e r s and ass o c i ­

ated systems, and the a i r q u a l i t y standards and emissions l i m i t a ­

t i o n s mandated by the State of Michigan and the f e d e r a l EP.̂ . 

With the exception of Campbell Unit No. 3, a l l of our 

c o a l - f i r e d f a c i l i t i e s were constructed over 30 years ago. While 

various r e p a i r s , upgrades and other marginal changer, have been 

made over the years, our f u e l options f o r these u n i t s l a r g e l y 

remain l i m i t e d t o r e l a t i v e l y high heating value, low moisture 

content c c a l s . Among other t h i n g s , t h i s precludes heavy r e l i a n c e 

on abundant, low-cost Powder River Basin coals from Wyoming and 

.Montana, due to t h e i r r e l a t i v e l y low heating value and high 

moisture content. Compounding the e f f e c t s of these q u a l i t y 

c h a r a c t e r i s t i c l i m i t a t i o n s , however, are the r e s t r i c t i o n s imposed 

by the State of Michigan under Michigan A i r P o l l u t i o n C o n t r o l 

Commission (.MAPCC) Rule 401. Rule 401 e f f e c t i v e l y prohx.sits 

Consumers from using coal w i t h a s u l f u r content greater than 1 

percent , which precludes most high Btu eastern coals from consid­

e r a t i o n . One Consumers u n i t , Campbell Unit 3, i s r e s t r i c t e d 

under the f e d e r a l NSPS in e f f e c t at the time the u n i t was con­

s t r u c t e d . The a p p l i c a b l e standard r e s t r i c t s the use of coal a t 

t h a t u n i t t o a s u l f u r content of 0.72 percent, c r 1.2 Ib/mmBtu 

f o r a 12,000 B t u / l b c o a l . A d d i t i o n a l l y , under the f e d e r a l Acid 

Rain Program f o r emissions a f t e r year 1999, Consumers has been 

A 1% s u l f u r l i m i t a t i o n f o r a 12,000 Bt u / l b coal i s equiva­
l e n t t o a s u l f u r d i o x i d e emission r a t e l i m i t a t i o n of 1.67 
Ib/mmBtu. 



a l l o c a t e d a l i m i t e d number of s u l f u r d i o x i d e (S02j emission 

allowances based on an e f f e c t i v e emission r a t e l i m i t a t i o n of 1.10 

Ibs/mmBtu . 

With our western coal options constrained by minimum 

heating value s p e c i f i c a t i o n s , the MĴ PCC Rule 401, NSFS l i m i t s , 

and Acid Rain Program Phase I I a l l o c a t i o n s force us to focus on 

the narrow range of coal blend options t h a t I have described, f o r 

the vast preponderance of our annual supply requirements. 

Our coal t r a n s p o r t a t i o n options are s i m i l a r l y con­

s t r a i n e d . The Campbell S t a t i o n -- a baseload p l a n t responsible 

f o r about h a l f our c o a l - f i r e d generation -- is served e x c l u s i v e l y 

by r a i l and e x c l u s i v e l y by CSX, as are many of the eastern mines 

from which we o b t a i n coal f o r a i l f i v e (5" p l a n t s . Cobb, Karn 

and Weadock each have lake vessel access, which depending upon 

the coal source can present some < - ^ p e t i t i o n t o r CSX dur i n g p a r t 

of the year. However, part of tne r o u t i n g i s by r a i l to the 

various docks, and Cobb has no r a i l access. 

For the Karn-Weadock complex, a Conrai1-Canadlan 

N a t i o n a l - C e n t r a l Michigan Railway i n t e r l i n e haul from c e r t a i n 

eastern mines o f f e r s an a l t e r n a t i v e ( a t l e a s t on the map) to CSX 

s i n g l e l i n e s e r v i c e . Due to the l i m i t e d number of eastern low 

s u l f u r mines served by Conrail.. however, the impact of the CR-CN-

The s t a t u t e a u t h o r i z i n g the a l l o c a t i o n of Phase I I a l l o w ­
ances s p e c i f i e d a p r o v i s i o n a l a l l o c a t i o n l i m i t of 1.2 Ib/mmBtu. 
However, EPA was aut h o r i z e d t o reduce the a l l o c a t i o n , pro r a t a , 
so as to maintain a t o t a l a l l o c a t i o n of 8.95 m i l l i o n allowances 
per year f o r years 2000 through 2009 and 8.9 m i l l i o n allowances 
per year t o r years t h e r e a f t e r . 
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CMGN o p t i o n i s l i m i t e d . S i m i l a r l y , a move by Co n r a i l and CN to 

the Whiting Plant also o f f e r s some competition to CSX. CSX's 

dominance over d e l i v e r i e s to the baseload u n i t s at Campbell, 

however has tempered the impact ot p o t e n t i a l t r a n s p o r t a t i o n 

c o m p e t i t i o n elsewhere, and has enabled CSX to secure a con t r a c ­

t u a l commitment f o r at le a s t 70% of a l l coal moving to Consumers' 

f a c i l i t i e s through 1999. Eastern coal moves to Campbell j.n 

s i n g l e l i n e s e r vice from CSX o r i g i n s ; western coal f o r Campbell 

c u r r e n t i v m.oves v i a the B u r l i n g t o n Northern Santa Fe t o Chicago, 

f o r d e l i v e r y by CSX. Our t o t a l coal t r a n s p o r t a t i o n b i l l exceeds 

$103 m i l l i o n annually, approximately 56% of which i s paid t o CSX. 

I I . Impact of the Proposed 
D i v i s i o n of C o n r a i l 

In my capacity as the Consumers executive p r i m a r i l y 

r e s p o n s i b l e f o r coal t r a n s p o r t a t i o n matters, I have had an oppor­

t u n i t y t o review the plan f o r the div.-sion of Co n r a i l t h a t has 

been proposed by CSX and NS i n t h e i r A p p l i c a t i o n . In p a r t i c u l a r , 

I have noted the claims by the A p p l i c a n t s ' witnesses Robert 

Sansom and Raymond Sharp t o the e f f e c t t h a t Consumers stands t o 

b e n e f i t from the t r a n s a c t i o n , a r e s u l t of CSX g a i n i n g the 

a b i l i t y t o o f f e r s i n g l e l i n e service t o .Michigan from the so-

c a l l e d MGA coal f i e l d s . See Sansom V.S. p. 337. 

Contrary t o the Appl i c a n t s ' suggestions, I do not see 

any b e n e f i t t o Consumers from the CSX-NS Co n r a i l d i v i s i o n p l a n . 

In f a c t , the terms of the proposed t r a n s a c t i o n as I understand 

them -- i n c l u d i n g the p r i c e being paid f o r C o n r a i l ' s assets --
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pose a r e a l t h r e a t to Consumers' f u t u r e a b i l i t y t o secure and 

maintain reasonable rates f o r coal t r a n s p o r t a t i o n to Campbell and 

our other r a i l - s e r v e d s t a t i o n s . 

A. Improved CSX Access to .MGA 

Coal W i l l Not B e n e f i t Consumers 

CSX's witness Sansom argues t h a t Consum'^irs w i l l b e n e f i t 

from the C o n r a i l d i v i s i o n because CSX would o b t a i n the a b i l i t y t o 

move .MGA coal i n s i n g l e l i n e s e r v i c e from Pennsylvania aad West 

V i r g i n i a to our Michigan f a c i l i t i e s . His i m p l i c a t i o n i s t h a t a l l 

t h a t prevents Consumers f̂ ôm g r e ater use of .MGA coal today i s 

t h a t I t now must move in i n t e r l i n e s e r vice over both CS.X and 

C o n r a i l . In f a c t , t h a t i s not the case. 

.As noted above, .Michigan environmental r e s t r i c t i o n s 

preclude Consumers from burning coal w i t h an average s u l f u r 

content i n excess of 1 percent f o r a l l p l a n t s except Campbell 

Unit 3. Campbell Unit 3 i s l i m i t e d to a f e d e r a l emissions r e ­

s t r i c t i o n of 1.2 pounds S02 per .MMBtu of heat i n p u t . Beginning 

i n the year 2000, l i m i t a t i o n s imposed by Phase I I of the f e d e r a l 

requirements w i l l l i m i t system-'wide S02 emissions to 1.1 pounds 

502 per .MMBtu. While MGA coal v a r i e s i n s u l f u r content, the 

average g e n e r a l l y ranges from a low of 1.3 percent to over 3 

percent. The Applicants are c o r r e c t t h a t Consumers can u t i l i z e 

blended-coal s t r a t e g i e s t o s a t i s f y our environmental r e q u i r e ­

ments, and t h a t we can do so w i t h some MGA c o a l . At present, 

however, o n l y 5 percent of the coal consumed by our Cobb p l a n t i s 

blended-in .MGA c o a l , d e l i v e r e d by vessel v i a C o n r a i l and the 



Ashtabula Docks. Over the past two years, the s u l f u r content of 

the as d e l i v e r e d MGA ccal has been 1.48':'% by weight. Moreover, 

basej upon t h i s s u l f u r content standard, the t a b l e attached to 

my Statement as E x h i b i t (WEG-01) shows t h a t Cobb i s the only 

Consumers p l a n t t h a t can use MGA coal i n a blend w i t h western 

c o a l , and s t i l l maintain c u r r e n t emission r e s t r i c t i o n s . A f t e r 

1999, no p l a n t s ( i n c l u d i n g Cobb) can meet Phase I I a c i d r a i n 

r e s t r i c t i o n s u t i l i z i n g MGA coals w i t h c u r r e n t maximum blends of 

western c o a l . To use .MGA coal at the other s t a t i o n s -- p a r t i c ­

u l a r l y Campbell and Karn - we would have to blend i n such a high 

percentage of western coal t h a t the r e s u l t i n g product's heating 

value would be too low f o r the p l a n t s to maintain f u l l c a p a c i t y , 

absent extensive and expensive f a c i l i t i e s m o d i f i c a t i o n s . 

Simply put, improved CSX access to .MGA coal mines w i l l 

have no e f f e c t on the breadth of Consumers' source o p t i o n s . I t 

i s coal q u a l i t y -- not the absence of s i n g l e l i n e r a i l s e r v i c e --

t h a t sharply l i m i t s the u t i l i z a t i o n of MGA coal i n our b o i l e r s . 

B. The A p p l i c a n t s ' Proposed D i v i s i o n 
of C o n r a i l W i l l Expose Consumers t o 
Higher R a i l Rates on Coal 

Consumers' major concern w i t h the proposed CSX-NS 

d i v i s i o n of C o n r a i l i s the r e s u l t i n g absence of e f f e c t i v e com­

p e t i t i o n f o r the d e l i v e r y i n t o Michigan of eastern low s u l f u r and 

compliance coals w i t h the s p e c i f i c a t i o n t h a t we t y p i c a l l y r e q u i r e 

( i . e . , 12,000 B t u / l b , 12% ash, 0.96% s u l f u r f o r low s u l f u r c o a l ; 

0.72% s u l f u r f o r compliance c o a l ) . I t i s g e n e r a l l y acknowledged 
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t h a t most eastern low s u l f u r and compliance coal sources w i t h 

these s p e c i f i c a t i o n s are located on CSX, and what i s a v a i l a b l e on 

NS ronds to be a higher q u a l i t y , higher cost coal t h a t more 

n a t u r a l l y and economically moves to southeastern d e s t i n a t i o n s . 

The A p p l i c a n t s ' plans f o r the .MGA region and the re.^t of Co n r a i l 

w i l l not s i g n i f i c a n t l y a l t e r t h i s s i t u a t i o n , other than t o f u r ­

t h e r concentrate CSX's dominance over t h i s segment of the market. 

In t h i s respect, s u b s t i t u t i n g NS f o r Co'irail i s a net loss f o r 

co m p e t i t i o n . .Moreover, f o r coal shippers such as Consumers w i t h 

r a i l c a p t i v e f a c i l i t i e s . Board approval of the A p p l i c a n t s ' plans 

as proposed presents a serious r i s k of s i g n i f i c a n t harm from 

f u t u r e increases m r a i l r a t e s , as the Appl i c a n t s move to recover 

the mu11i-bl11 ion d o l l a r p r i c e premium t h a t they and t h e i r debt-

holders are paying f o r C o n r a i l . 

On the l a s t day of t r a d i n g p r i o r t o CSX and Con r a i l ' s 

i n i t i a l announcement of a f r i e n d l y takeover l a s t October, 

C o n r a i l ' s common stock was t r a d i n g at $71 per share p r i c e . In 

the 12 months p r i o r t o t h i s i n i t i a l o f f e r , the market p r i c e of 

Con r a i l ' s stock ranged from a low of $64,375 per share to a high 

of $77,1 25 per share. .Meanwhile, the i n i t i a l b i d f o r C o n r a i l 

made by CSX -was a t $92.50 per share -- a 30 percent increase over 

pre-tender t r a d i n g l e v e l s . 

CSX's October o f f e r t r i g g e r e d a seven month-long b i d ­

ding war w i t h NS t o r c o n t r o l of C o n r a i l . A f t e r several rounds of 

competing bids between the two carrier?,, a j o i n t o f f e r was con­

summated on May 23, 1997, w i t h the f i n a l purchase p r i c e of 
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Conrail's shares set at $115 per share. The f i n a l purchase p r i c e 

amounted to a 24 percent increase per share over CSX's i n i t i a l 

$92.50 tender o f f e r , and an increase of over 60% i n value paid 

f o r C onraii over pre-tender stock t r a d i n g l e v e l s . 

Both CSX and NS lave turned t o the debt markets to help 

r a i s e t h e i r r e s p e c t i v e .ihares of the C o n r a i l purchase p r i c e and 

r e l a t e d investments. Obviously, the Appl i c a n t s and t h e i r f i n a n ­

c i e r s w i l l be l o o k i a g f o r .i t i m e l y recovery of these amounts. 

While I assume t h a t CSX anci NS have high hopes t o reduce costs 

and a t t r a c t a d d i t i o n a l t r a f f i c from other c a r r i e r s or m.odes of 

t r a n s p o r t a t i o n , I also have l i t t l e doubt t h a t c u r r e n t , c a p t i v e 

shippers u l t i m a t e l y w i l l be forced to finance a b i g share of t h i s 

t r a n s a c t i o n through increased t r a n s p o r t a t i o n r a t e s . 

P l a i n l y , the a b i l i t y of e i t h e i CSX or NS to recover 

t h e i r C o n r a i l investment from t r a f f i c s u b j e c t t o comp e t i t i o n - w i l l 

be l i m i t e d sharply by the force of t h a t c o m p e t i t i o n . As a r e ­

s u l t , one must expect t h a t i t w i l l be high volume c a p t i v e t r a f f i c 

-- such as a l l coal t h a t must move to the Campbell Plant -- t h a t 

i n the end w i l l bear the burden of the A p p l i c a n t s ' i n f l a t e d 

C o n r a i l purchase p r i c e . 

Consumers s t r o n g l y believes t h a t the break-up of 

Co n r a i l betwee.n CSX and NS w i l l have an o v e r a l l d e t r i m e n t a l 

impact on compi.-tition f o r t r a n s p o r t i n g c o a l , because the number 

of c o m p e t i t i v e players w i l l be reduced from three t o two, w i t h 

one g a i n i n g increased dominance over the t y p i c a l eastern coal 

shipments i n t o our s e r v i c e region. I f t h i s s i g n i f i c a n t concern 
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could be adequately addressed and m i t i g a t e d . Consumers might 

have no q u a r r e l w i t h CSX and i t s stockholders paying whatever 

p r i c e they see f i t to acquire a share of the C o n r a i l system, 

regardless of whether t h a t p r i c e a c c u r a t e l y r e f l e c t s the value of 

the system assets. What the Board most d e f i n i t e l y should not 

permi t , however, i s to allow CSX to "orce u t i i . . . t y coal and other 

c a p t i v e shippers t o bear the burden of recovering thct p r i c e , t o 

the extent t h a t i t exceeds the value of the assets from which 

those shippers may d e r i v e any t r a n s p o r t a t i o n b e n e f i t . 

Upon e x p i r a t i o n of our c u r r e n t CSX c o n t r a c t arrange­

ments i n 1999, the p r i n c i p a l ( i f not sole) c o n s t r a i n t on CSX's 

p r i c i n g a s p i r a t i o n s w i t h r-^-spect t o coal movements to Campbell 

w i l l be the power of the Board to pr e s c r i b e a reasonable r a t e f o r 

the subject s e r v i c e . One of the c r i t e r i a a p p l i e d m detes-mining 

maximum coal rates i s the r e l a t i o n s h i p of the r a t e t o the car­

r i e r ' s cost of s e r v i c e . To the extent t h a t the Co n r a i l p r i c e 

premium i s included i n CSX's ser v i c e cost or iiivestment base f o r 

r e g u l a t o r y purposes, the r a t e u l t i m a t e l y sanctioned f o r Campbell 

coal t r a f f i c w i l l be higher than t h a t whic-h otherwise would 

apply. .^iccording t o the a n a l y s i s perform.ed on behalf of Consum­

ers by .Mr. Thomas D. Crowley, f o r example, the r a t e t h r e s h o l d 

j u s t f o r access t o the Board's ratemakmg j u r i s d i c t i o n would 

increase by some % (or about $ per ton) on a t y p i c a l CSX 

u t i l i t y coal movement. See Crowley V.S., p 4. CSX could r a i s e 

i t f j r a t e s at l e a s t by t h a t amount and be immune from Board scru­

t i n y , solel'- because of the premium. For shipments t o Campbell 
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alone, the impact would be over S4 m i l l i o n each year. Whatever 

the merits of the A p p l i c a n t s ' proposal g e n e r a l l y , such a d i r e c t 

and improper forced subsidy of the C o n r a i l purchase p r i c e by 

c a p t i v e coal t r a f f i c should not be p e r m i t t e d by the Board. 

To summarize, c o n t r a r y to a s s e r t i o n s made by the A p p l i ­

cants, the a c q u i s i t i o n of C o n r a i l by CSX and NS would not confer 

competitiv.-- b e n e f i t s on Consumers through increased MGA mine 

source c o m p e t i t i o n , because Consumers' system requiremerits pre­

clude us from using more than a modest amount of MGA c o a l . I f 

anything, the t r a n s a c t i o n would lessen what l i t t l e c o m p e t i t i o n 

already e x i s t s , by s o l i d i f y i n g CSX c o n t r o l over the eastern low 

s u l f u r and compliance coal sources t h a t we r e l y on. Further, 

unless modified or p r o p e r l y c o n d i t i o n e d , the proposed a c q u i s i t i o n 

would t h r e a t e n Consumers' a b i l i t y t o c o n t r o l f u t u r e coal costs, 

as our c a p t i v e baseload t r a f f i c w i l l be v u l n e r a b l e to CSX r a t e 

hikes to cover the mu 1 1 1 - b i 1 l i o n d o l l a r premium a c q u i s i t i o n p r i c e 

paid by CSX and NS f o r C o n r a i l . 

Consumers r e s p e c t f u l l y urges the Board to c a r e f u l l y 

consider our concerns in reviewing the .Applicants' plan, and 

impose p r o t e c t i v e c o n d i t i o n s t h a t w i l l best p r o t e c t Consumers and 

other c a p t i v e coal shippers from e x p l o i t i v e r a i l r a t e increases. 
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Exh1b1V (WEC 01 ) 

C'oMsuiiu'i : i E i u ' i g y ('i>inj>any 
MGA Co.tl B l e n d i n g S c e n a r i o 

MICH/EPA PHASE 11 

P l a n t 
MGA 

Btu/LB 
SUL 
WT% 

WEST 
UTU/Lb 

SUL 

WT* 
BLEND 
i West 

BLEND 
WT'*. SUL 

BLEND 
Btu/LB 

#S0 2 
/MMBtu 

LIMIT 
#S02/ 
MMBtu 

LlM i r 
#S02/ 
MMBtu 

Camp. 1 1 3000 1 . 48 7 8800 0 . 4 30 1 1 t) 1 1 1 74 0 1 .879 1 . 67 1.10 

Cam(). 2 I U)00 1 . 48 7 8800 0 . 4 11) 1 3 79 1 2580 2 . 082 1.67 1.10 

Camp. 3 1 3000 1 .487 880U 0 . 4 40 1 0 'J2 1 1 320 1 . 7b6 1 . 20 1.10 

Cobb. 4-5 1300U 1 .48 7 8800 0.4 70 0 7 26 lOObO 1 .37 2 1.67 1 . 10 

Karn I -2 I 300(1 1 .48 7 8880 0.4 25 1 215 1 1 9 50 1 .933 1.67 1.10 

Wead 1 -8 1 3UU0 1 .48 7 8880 0 . 4 40 1 0 S 2 n 3 20 1 . 7b6 1 . 67 1.10 

Whit 1 -3 13000 1 .48 7 8800 0 . 4 0 1 487 1 3000 2 . 1 74 1.67 1.10 

BliMuis a i t ' maximuiiui L>i;.»'d on L w i l c i .m.l ••quipniiMil I m i t a t i o n s , 

Assumes 5% r i ' t a i i u ' d \\\ L d t t o i i i aah . 

A v u i agt? s i ' . l l u i t ; o n t e n t i.)t a c L u . i l MC;A i t . n t i p l s i n 1 996-1 997 . 
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) ss. (for Dr Kahn) 

County of Tompkins ) 
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VERIFIED STATEMENT OF ALFRED E. KAHN 

AND FREDERICK C. DUNBAR 

My name is Alfred E. Kahn. I am the Robert Julius Thome Professor of Political 

Economy, Emcntus. Cornell L'mversity and Special Consultant wih National Economic 

Research .Associates, Inc iNERA). I have been Chairman of the New York State Public 

Service Commission and of the Civil Aeronauucs Board; and in my capacity as Advisor to 

President <Jartcr on Inflalioti, I participated actively in the successful efforts cf his 

.Admirustration to deregulate both the truckmg industry and the railroads. I am thc author ef the 

rwo-volume The Economics of Regulation, rcpnnted in 1988 by MIT Press, and have written 

and testified extensively in the area of direct econormc rcguJaaon and deregulation, and 

particularly of the telecommumcations, electnc power, railroad and airline industnes. I have 

also been a member of the Artomey General's National Committee to Study thc Antitrust Laws 

(1954-56) and the National Commission on Antitrust Laws and Procedures (1978-80); I am tlie 

co-author of Fair Competition, The Law and Economics of Antitrust Policy and have published 

numerous articles in that area. I attach a copy of my full resume as Appendix B. 



My name is Fredenck C Dunbar, I iin Senior V:.e Presidem of NER.A. .Amonn other 

•ireas. I specialize in trarisportation and antitrust economics. I have testified frequently before the 

Interstate Commerce Commission ilCC K the predecessor agency to the STE. or\ the :̂onceptuai 

and practical issues involved in the regulation of transportation rates. This testimony has included 

\'entkd Statements in the proceedings in which the ICC adopted SAC as the appropnate cost test 

for maximum rate reasonableness in coal shipping rate cases.' I have authored several 

professional publicauons in transponation economics. Pnor to joining NER.A, I was an economics 

protes.sor teaching courses in mathematical economics, statistics and economic regulation. 1 am 

currently an adjunct professor at Fordham Law School where I teach antitrust <*conomics. My 

cumculum vitae, which is attached as .Appendix C. provides an overview of this e.xpenence. 

NERA was established ;n 1961 and now employs about 3(X) people in 11 offices 

worldwide. Fhe senior staff at NERA consists largely of ibmier economics professors who now 

provide research and analysis. Over tne past two decades, NERA has gained a special competence 

in antitrust transportation and resource economics. 

I . INTRODUCTION AND SUMMARY 

We have been asked by several of the clients represented by Mr. Michael F McBride to 

analyze whether the acquisition of Conrail assets by CS.X and Norfolk Southem will leave 

captive shippers less protected than before from monopoly pncing by the raikoads. In 

particular, wc have been asked to consider two specific questions: 

• whether the possibility that captive shippers may be subject to higher rates or 

poorer service after thc merger is precluded by the phenomenon purportedly 

descnbed by the "one-lump " theory—which necessiutes our examirung whether 

the theory accurately descnbes railroad pncing behavior; and 

• whether the large acquisition premium paid by CSX and Norfolk Southem for 

Conrail's assets could itself lead to an increase in the rates charged by those 

' 'Using a Dynamic Discounted Cash Flow Analysis to Calculate Stand Alone Costs, " Dunbar, Fredenck C and 
Petersen. R., Journai of the Transportauon Research Forum (1990). 



successor companies o\er certain of Conrail's former routes and or retlect an 

anticipated weakening of competition tlowing from the merger, from v^hich 

shippers deserve protection. 

\\e ha\e also been asked to suggest remedies to the potentially harmful effects 

described above that are consistent ^nh sound econom.ic principles and the promotion of 

competition. In addition, we have been asked by the same clients and by Consumers Energy to 

analyze the effect ofthe acquisition on the junsdictional threshold for captive shipper protection 

and thc calculation of railroad rt venue adequacy 

I I . THE "ONE LUMP" THEORY 

.A. Relevance of the One-Lump Theory to the Transaction 

Fhe •one-lump"' theory simply states that when one supplier has a monopoly of any 

input essential to a production process, it will capture all the monopoly rents that are available, 

subject to regulatory resirainto. if any .A corollary is that supplien elsewhere in the chain will 

make zero economic profit. This is a standard result in the economics of mdastnal 

organ..L*ition. usually formulated in terms of vertical integration; 

Consider an admirtedly e.<tremc example. .A monopolist supplier sells to a 
pertectly competmvc indiistry. .Assume the monopolist extends its monopoly 
downstream, acquinng the competifve industry through a senes of vertical 
mergers. Does this monopolizanon at a second ievel result in any additional 
efficiency losses....[T]hc answers to all these questions are negative.' 

This theory is often credited to Aaron Director and its most thorough-going explication in the 

antitrust context to Robert H. Bork.̂  

In the railroad context, the theory applies to any situation in which a shipper uses a rail 

route (or several routes) at least one link of which is a bottleneck. (Often, the bottleneck camer 

serves the receiver at thc destination, but, in pnnciple, it may reside anywhere else—at an ongm 

• W K. Viscusi. J M Vemon and J E Hamngton, Exonomics .;/ Reguiation and iniitrusi. D C Heath and 
Company, 1992 (First Edition), p 229 

' R Bork. r/w .•<n/;/nij7 PoroJax, New York Basic Bootu( 1978), pp 224-231. 



or a bndge link, for example.) It follows from the theory that a railroad merger among earners 

participating in a shipment already dependent on a bottleneck camer will not result in increased 

rates, because the shippers would already have been charged the ma.ximum pnce that a rational, 

protu-ma.\imizing monopolist would charge. 

The validity ofthe one-lump theory is at issue in this proceeding, smce it is clear that the 

transaction will reduce competition on some portion of a number of thc routes used by coal 

shippers, another portion of which was already controlled by a single camer. In particular, 

there are a number of routes used by coal shippers dependent on a bottleneck camer at 

destination but not at ongm. 

The transaction at issue will reduce the number of choices among carriers on these 

freight movements. .According to thc one-lump theory, however, this will have no adverse 

etfect on thc coal shippers, since despite the existence of competition on pan of the several 

affected routes, they would already be paying the bottleneck camer thc protit-maximizing 

monopoly pnce for the total carnage—thai is. the maximum, pnce that a rational, profit-

maximizing monopolist vvith sole control over the whole route would have charged. 

There is a widespread belief among coal shippers and receivers, however, that in 

practice competition tends to reduce thc prices that they pay overall, even if there is a bottleneck 

elsewhere on the route. In such an instance as descnbed, they believe. Conrail does not charge 

as high a pnce as it would if it confronted no compeution at all along any ofthe segments ofthe 

route; and after the merger, therefore, with some of that competition eliminated, Norfolk 

Southem and'or CSX are likely to increase their rates for coal shipments— d̂espite the 

prediction ofthe one-lump theory. 

B, The STB View 

Before proceedmg to our appraisal of the one-lump theory, it is necessary to correct a 

number of misconceptions that appear to h; t crept into t l . ; STB's understa.nding of .ACE, gj 

af's arguments in this case. The STB's v • ,;nt view of those argtimcnts appears to be well set 



out in us Decision Number 42 in '.his case,'' as toilows: 

the proposition that movants seek to prove wr.h the unmasked revenues is highly 
questionable. Movants are asserting, in essence, that Conrail has some as >et 
unexercised market power that either CS.X or NS will exercise if we allow them 
to acquire Conrail's lines. They are. in essence, challenging a basic pnnciple of 
economics, that firms will generallv attem.pt to maximize their profits. 

We submit, respcctftilly. that this statement both misch-vactenzes the ACE. et al. 

position and is inconsistent also with generslly accepted pnncipies and practice in empincal 

economics and with the state of the art in the economics of industnal organization. 

The first problem is its elevation of theory over practice. There is an old joke about the 

theoretical economist vvho, upon being informed that the facts do not support his theory, 

declares, ""So much the worse for thc facts." The STB appears to be guilty ofthe same myopia. 

Most theoretical economists working in this field today would emphasize thc need to examine 

the empincal evidence in a given situation before coming to any such general conclusions. .As 

the leading advanced text on thc theory of industnal organization, wntten by a prominent 

economic iheonsl, puts it: 

even a theonst should rfgret thc very high ratio of theory to evidence in a field in 
which theoretical models are often lacking in generality and in which practical 
implicauons arc so cmcial.' 

The second misconccpuon in thc STB's statement is its explicu premise that any 

rejection of the one-lump theory in this case can be based only on thc belief that Conrail is not 

exploiting market power that it already possesses and that CSX or NS will do so after the 

takeover. This is simply not so. We are seeking to determine, rather, whether thc '.akcover of 

Conrail's lines by CSX and NS will increase market power. Our mam thcoreucal point is that 

even \^iihin the profit-maximization framework, there are a number of situauons in which a 

reduction in ongin competiuon on a route with a desUnauon bottleneck would lead to an 

increase in pnces. I f for example, ongm compeution constrains pnces even in the presence of 

* STB Decision Number 42, STB Fmance Docket No 33588. Decided October 3. 1997, 

' J Tirole. The Theory of Industrial Organization. Cambridge: MIT Press (1994), p. 3. 



a destination bottleneck, then a reduction in that competition will increase t.he market power of 

:he surviving destination earner See. tor example, our numencai example in .Appendix .A.) 

Oiir empincal work attempts to test that hypothesis. The search is not, therefore, for evidence 

f .Tiarket power that Conrail is not currentiv exploiting but fbr market power that does not exist 

at present but would be created by the merger,'' 

C. Theoretical Discussion 

There is no dispute that the one-lump theory can he denved from some set of specific 

highly abstract assumpuons ijust as, given a certain set of carefully chosen assumptions, it can 

be shown that legally prescnbed minimum wages m.rease employment or that an increase in 

pnces produces an increase in demand—propositions that most practicing economists believe 

are usually false in the real world). Nor do wc deny that thc theory can provide uscfiil guidance 

to public policy, provided it is not taken as an immutable law and exempted from cntical 

appraisal on the basis ofthe specific facts in each siruaUon. "̂hat wc deny is that the one-lump 

theorv' is in any sense either generally valid for vertical mergers in pracuce, or accepted as the 

last word in thc economic theory of vertical integration. It is easy to construct equally—indeed 

more—plausible economic models in which it will not hold, and in which thc reduction in 

competition on part of a rail route will ir.deed result in a socially undesirable increase in pnces 

In such models, this result occurs because of different and probably more realistic behavioral 

assumptions. 

.A recent, detailed review of the literature on this subject by the author of the leading 

graduate textbook on mdustnal orgaiuzation, Jean Tirole (with Oliver Hart), descnbes it as 

foliows: 

Some commentators have argued that a purely vertical merger will not affect a 

W e point out also, although this is i.ut ihe mam thrust of our ar̂ jument, thai much modem industnal organization 
iconomics—lor example the exrensive and well-recogmzed prmcipal-agent literature—does not assume profit-
ma.ximization by firms. See i t id. pp 34-5!. for an extensive discussion of the prot'it-maximizaiion h\poihesis 
lOur Italics) and the circumstances ui which it may or may not be plausible. 

See, for example, .M Salinger. Vertical .Mergers and Market Foreclosure." 103 Quarterly J of Econ. 345 
(i<'88), J Ordover. G Saloner and S, C Salop, "Equiiibnum Vertical Foreclosure," 80 Amer Econ. .Rev 127 
U990). 



tlrm's monopoly power Other commentators nave responded by developing 
models in which vertical integration can lead 'o the foreclosure of competition in 
upstream or downstream markets,. Thus at this stage the debate about the 
condiuons under which vertical mergers are anticompetiuve is far from settled.'* 

Tirole and Hart proceed to dismiss the more extreme claims of the proponents of the 

one-lump theory in no uncertain terms: 

It IS sometimes claimed that in this case [thc upstream monopolist] would never 
have an incentive to merge with a downstream tlrm becaise [it] is already a 
monopolist in the upstream n'.arket. (For example, as Posnv*r and Easterbrook 
[1981, p.70] have wntten: there is only one monopoly profit to be made in a 
chain of production.') This claim is false... 

There is also a considerable literature on the issue of vertical foreclosure specifically in 

the railroad industry. .Again, this literauirc fails to support the view that vertical foreclosure can 

never raise competitive problems/̂  Rather, it concludes that the compeutive effects of vertical 

m.ergers arc likely to depend on the precise cost structures, relauve bargaining positions and 

nature of the contracts between the merging railroads and their customers. 

Our conclusion is consistent with that ofthe aforementioned literature—namely, that thc 

circumstances in which the pure one-lump theory is likely to hold represent an "extreme 

example. ""̂  Our review of the literature suggests that among the required assumptions 

necessary tor the one-lump theory to hold arc that; 

• there is no acttial or potential altemauve to the existing bottleneck, the entry or 

availability of which might be affected by the vertical mtegrauon or merger under 

considerauon; 

' O Hart and J Tirole, "Vemcal Integration and Market Foreclosure." Brookings Papers on Economic Acirvirv 
Microeconomics 205 (1990) Professor Tirole is also the author of the standard advanced text on industrial 
organization, Theorv of Ind-istriai Organization, *hich contains a similar, though less extensive, discussion of 
vertical foreclosure issues 

' See, tor example. C Gnmm and R. Hams, VerticaJ Foreclosure in the Rail Freight Industry Economic 
Analysis and Policy Prescnptions,' ICC Practitioners Journai 508-531 (1983); W Tye, ' Post-Merger Denials of 
Competitive .Access and Trackage Rights in the Rail industry." Transportation Proctitiontn Journal 413. C 
Gnmm. C Evans and C Winston. Foreclosure of Railroad Markets: a Test of Chicago Leverage Theory," 
Journal of Law and Economics 35 i 1992) 



• thc bottleneck camer has perfect information about the demand function ofthe 

shipper; 

• the bottleneck camer has perfect information about thc cost ftinctions of 

competing camers; 

• there is no uncertainty about future costs and pnces; 

• different cam.ers have identical beliefs about the relevant regulatory constraints, 

and 

• revenuc-shanng agreements do not preclude the bottleneck camer from realizing 

the proflt-maximizing monopoly profit. 

In thc real world, these conditions are unlikely to be fully satisfied. 

Before proceeding to the cntical part of our analysis—thc statistical testing of the 

predictions that flow from these assumptions—we caimot refrain from pointing out how 

implausible they are. For example, it is a commonplace observation that bottleneck 

monopolists cannot possibly posst<:s perfect mfonnauon about either shippers' present demand 

functions or competitors' costs or. even more so, about their future course—informauon that is 

automaucally disclosed by a compeuuvc market. Thc more competitors there are, the more 

likely thc market results will be dictated by the one with thc sttongest expecuuons of demand 

elasticity, for example, or thc applicable regulatory restraints. 

In particular, the first assumpuon is implausible. .Monop' .y power is not unvarying over 

time, and bottleneck segments are not free ofthe threat of compeuuvc challenge, particularly by 

competitors already operatmg on vertically adjacent routes. One of us pomted out the 

importance of this fact 35 long ago as 1959: 

Were marlcct position and power fixed and immutable quanta, vertical 
integration could do no ha.-m and might do only gooo It could not of 

^ See note 2. above. 
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itself enhance horizontal market power: and bv causing complementary 
functions to be performed at cost, it .might mduce even monopolists to 
lower pnces. In fact, however, mark :t positions are subject constantly to 
encroach.ment and market power to erosion in a dynamic economy 
Every busmess ;n the real world, therefore, must devote a good deal of 
attention to securing itself against the inroads of competition. Wrtical 
integration is one important anc familiar way of trying to do this. Like 
others of the tactics companies use to protect or extend their market 
positions. It may be a competitive phenomenon, productive of social 
benefit. But it mav also be a method of forestalling potential competitive 
or countervailing pressures.'' 

Consider the following example. Suppose that two carriers compete o' cr most of a 

route but one of them has a bottleneck monopoly for some part of it, and that thc second camer 

could consuuct thc remaining portion of the route, bypassing the bottleneck portion if the 

charges of thc integrated competitor were high enough. In this case, economic theory 

predicts—conuary to the pure one-lump theory—that the bottleneck camer would not be able to 

extract all the potential monopoly profits on thc whole route because, if it tned to do so, the 

competing camer would find it profitable to consmict the remainmg portion. The monopoly 

power ofthe bottleneck camer would be at least martially constrained.'* It would sull appear to 

have a bottleneck monopoly because thc compeung camer would not actually construct the 

additional portion: the merely implied threat of such consuuction would consQ-ain pnces. 

In these circumstances, a vertical merger of the bottleneck camer and its potential 

competitor could eliminate thc competitive threat to its bottleneck monopoly. It will now, bv 

virtue of that vertical merger, be able to charge the full monopoly pnce, since thc credible threat 

to consuuct an altemauve would be eliminated. So in this case, the merger would increase thc 

efTective monopoly power and would mcrease pnces and reduce welfare, conu-ary to the 

predictions of the sunplc one-lump theory. This is because the one-lump theory assumes that 

thc degree of monopoly power conveyed by conu-ol of thc bottleneck facility is given and not 

subject to enhancement or reinforcement against challenge by a vertical merger of its possessor 

M G Je<."h«ieiu and A E kihn, Initgraium jnd CjmptimoH ui :>w Ptirolrum iKhuoy). PnnMeum Monognp^ Sene*. Volumt J \iit 
L'nivenity Preu. 1959) Repnnted in I9''l p it 

'• A market that appean to be a monopoly but where pnces are in fact constrained by the threat of entry, is known 
as a contestable market. See W J Baumol. J C Panzer and R D Willig, Contestable Markets and the Theory of 
Industry Structure. Sc*/York. Harcourt Brace Jovanovitch. 1982, 



and a potential challenger. Because of the importance of this case, vve present an arithmetic 

example demonstrating ngorously that m this situation a merger will lead to an increase in 

pnces. assuming proflt-ma.ximizing behavior on the part of all firms both before and after. (See 

Appendix .\) 

Since wc proceed to test the predictions of thc one-lump theory against the empincal 

evidence, we refrain trom explicating m a pnon terms the unlikelihood of their being met in 

practice with sufficient unifonnity to justify a presamption that the theory applies validly to 

every transaction. What matters is whether they are sufficiently close to being valid to ensure 

that pnces after the merger will behave more or less as the pure one-lump theory predicts - that 

IS, that they will not change to the disadvantage of shippers. We observe, however, that there 

already has been an empincal study that attempted to test whether the existence of potenual 

interiine competition reduces pnces and increases welfare," It concluded that 'the effect of 

interline camers on the welfare difference is substantial and statistically reliable, thus refuting 

thc applicability ofthe Chicago [one-lump] hypothesis " and concluded "our results also support 

recent theoretical conuibutions [which we have descnbed above] that one cannot a pnori 

assume away potential vertical or tied-sales foreclosure harms", 

D. Statistical Analysis 

The one-lump theory provides a number of testable hypotheses: 

• a merger that reduces or eliminates origin competiuon on certain routes should not 

tend to increase pnces on those routes relative to other routes; 

• on routes where there is a bottleneck at the destination but potential interline 

competition at origm, the bottleneck camer should make thc same "protlt" 

regardless of whether it handles o-afTic for the whole route or for only thc 

" C, Gnmm. C. Evans and C Winston, Foreclosure of Railroad Markets. A Test of Chicago Leverage Theory, 
JoumaJ of Law and Economics, vol 35 (1992). 
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bottleneck portion. ' 

• on such routes, the competitive origin camer should make êro , nit; 

• the existence or extent of ongm competition should not tend to reduce pnces for 

local sen. ice. 

The first hypothesis was tested by Thom.as D Crowley These data show that after 

(ronrail's purchase of the Monongahela Railroad (MG.A), the average rate per ton for Coru-ail 

terminating traffic from former .MGA ongms . while the average rate per ton on 

i)rher Conrail terminating traffic 

We emphasize that this single observation represents averages, respectively, of and 

data points, and that this was the only recent eastern L' S merger for which we have 

aaequate information. We also examined these data using regression analysis. Wc used only 

data on those routes where coal was shipped both in 1991 and 1995. We regressed the change 

in the rate on an indicator vanable for routes affected by thc merger and thc change m the tons 

shipped (weighing observations by tons shipped) 

Thc results of these regressions are shown in Table I : 

* The conception of profit" has little meaning, m its usual sense, v̂ hen applied to single products provided m 
common by a multi-product f\rm We use profif here m the sense of the differences between revenues and 
variable costs of particular units of traffic or busmess. representing the contribution thai those units make toward 
recovenng fixed and common costs of the firm and therefore toward its total protlt Thai is the contribution that 
a profit-maximizing tlrm would seek to maximize iTom the several components of its output or sales. 

'Vended Statement of Thomas D Crowley. October 21, 1997, pp, 13-15 



Regression 1 Regression 2 

Dependent V anable Change in Rate Per Ton Change in Rate Per Ton 

Merger Indicator V anable 

Change m Tons Shipped 

Cons umt 

This IS perhaps as pure an expenment as could be conceived of thc underlying question 

at issue in this proceeding: is a merger that reduces ongin competition likely to lead to an 

increase in thc rates paid by coal shippers' 

In order to provide additional evidence on the empincal validity ofthe cne-lump theory, 

we also tested the other three hypotheses descnbed above, using data on a sample of 166 routes. 

The onginal source of these is thc STB's Costed Waybill Sample, and they w«*rc provided to us 

by L E, Peabody and .Associates. '* Data examined included the tons hauled in each year from 

1*̂88 to 1995 on local and interlme service and revenues earned and the vanable cost incurred 

(a) by the bottleneck camer where it was the only camer and (b) by both camers on interline 

hauls. 

\V'e tested thc second and third hypotheses by examining average contnbutions. defined 

as revenues mmus vanable costs, for the bottleneck earner in cases where it had the entire haul 

and where it was an interline haul. We also looked at thc average contnbution for thc 

' See "Venfied Sutement of Thomas D Crowley," October 21. 1997. pp 8-12. for more deuil. 



competitive ongin camer. To ensure comparability, we looked onlv at i-outes and vears where 

there was both singie-line .ind mlerli.ne traffic. From a sample of observations (where an 

observation is a route and a veari. we found the following iwith the standa.-d errors of tne 

estimates in parentheses): 

.Average Contnbution tor Bottleneck Cam.er 
on Single-Line Haul 

,\verage Contnbution for Bottleneck Camer 
on Double-Line Haul 

,\verage Conuibution for Competitive (Jngm 
Camcr 

.Vext, wc tested thc fourth hypothesis by analyzing the dep)endence of the pnces paid by 

shippers in the presence or absence of ongm compeuuon, usmg regression analysis. Wc 

constructed rwo vanablcs for pnces paid by thc shipper: the first was sunply thc average pnce 

per ton; the second was the average contnbution paid by the shipper per ton over vanable 

costs.'* We also constructed two vanablcs designed to serve as proxies for thc degree of ongm 

competition. The first was the proportion of tons shipped in a given year that was earned on 

interline (rwo-linc) rather than single-line hauls Thc second was an indicator vanable that took 

Very similar results were obtau id when we used regression analysis to control for tons hauled. 

' We used pnce and contnbution per ton rather than per ton-mile, since it is the pnce per ton that the shipper cares 
about (and presumably the pnce or contnbution per ton the camer cares about) rather than the number of miles 
over which die shipment travels. Of course, both revenues and variable costs will vary systematically with 
distance; but this does not bias our estimates because the cross-sectional time senes regression analysis Allows 
difTerent effects on pnces on different routes 
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•he value 1 if a significant proportion of coal shipped (more than 1,000 tons and more than 10 

percent of total) vvas shipped on .'rt\:;r.e hauls The reason for constructing these two different 

indicator variables was that it is not necessanlv clear whether, if ongin competition does indeed 

depress pnces. that effect will occur simply because of its e.xistence i in which case the indicator 

variable would be the relevant one) or whether the depressing effect will be greater the greater 

the proportion of shipments earned by the competitive (non-bottleneck) camer (which would 

^how up in the proportion vanable). 

We regressed both dependent vanablcs, pnce and margin, on each ongin competition 

vanable separately. This exercise yielded a total of four separate regressions. Since we are 

using cross-sectional time senes data, an estimation approach that allows for unobserved 

differences between thc different routes is required. Thc form ofthe model to be estimated is 

therefore: 

yLi,t] = a - B*x(i.t] * u[i] - eli.t) 

We used a generalized least squares random-effects estimator in each case; thc 

alternative tlxed effects estimator produced results qualitanvely similar, but showing a greater 

depressing ef fect of ongin compeuuon on pnces. '' The results are shown in Table 2: 

Reg 1, Reg 2. Reg 3 Reg 4. 

Dependent 
Vanable 

Pnce F.ice Margin Margm 

Ongm 
Competition 
(Indicator) 

Ongm 
Compeuuon 
(Proportion) 

Constant 

Very '.imilar results were obtamed using tons hauled as an additional explanatory vanable 



The salient points that emeree are the follow me: 

We have examined four hypotheses implied by the one-lump theory. None is supported 

by the available empmcal evidence. Taken together, the weight of this empincal evidence is 

overwhelmmg. It is simply not uuc that bottleneck camers typically extract all thc monopoly 

profit from a coal shipment; nor is it the case that a reduction in ongm competition has no effect 

on the pnces paid by shippers. 

H I , THE ACQIISITION PREMILM 

The second issue wc were asked to analyze was whether the large "acquisition 

premium" paid by CSX and Norfolk Southem for Conrail's assets is likely itself to itself lead to 
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in increase in the rates charged bv CSX and Norfolk Southern over cenain of ConraiTs former 

routes and the economic consequences of anv >iich mcrease. 'A e consider this effect from three 

different perspectives: 

• the etfect ofthe acquisition premium on the book value ot the assets cuTently held 

by (. onrail and the consequent effect on the rates camers are permitted to charge 

on movements where rates arc currently constrained by regulatory ceilings; 

• the effect on the revenue adequacy of CSX and Norfolk Southem; 

• Its implications for the competitive effects ofthe acquisition. 

.A. Effect ofthe Acquisition Premium on Regulated Rates 

The transaction will mcrease thc book value or Conrail's assets from its present $8,510 

million. For the purposes ofthe transacnon, CSX and Nort'olk Southem have appraised them at 

516,243 .million as of this writing, and it is to be presumed that it is at this level that CSX and 

Nortolk Southem will seek to value Conrail's assets in their accounts. This has been the 

practice in recent railroad mergers: the last two major railroad ones which have completed their 

.iccounting—BN SF and UP/CNW—used appraised value in adjusting thc property accounts of 

the acqu;:ed railroads.̂ " 

This revaluauon will have thc effect of increasing the -ates that CSX and Norfolk 

Souihem art oermitted to charge on certain routes that arc subject to regulatory constraints, 

because the Variable Cost defimtion for thc purpose of calculating the so-called "jursdictional 

threshold" of a rail mo- -ment is affected by thc appraised value Oi a railroad's assets. 

Such an mcrease would be wholly unjusufied on economic or traditional regulatory 

grounds or. indeed, in terms of the intent of the Staggers Act, which prescnbed that threshold. 

.\s a matter of both economic and regulatory pnnciple, market values simph' cannot be allowed 

to affect regulated pnces, since that would involve the fatal cux:ulanty recogmzed b\ thc 

' See "Venfied Statenu.it of Thomas D Crowley," October 21. 1997. pp. 23-24. 



Supreme Cour. 50 vears ago: if a companv is ailoweJ :o eatm a '.'•easonable" retum on whatever 

price it pays for an asset, that will m turn determine the pnce it is willing to pay. up to the 

present discounted value of the tuture stream of L.nconstrained monopolv profits. Insteid of 

leguiated pnce being determined by cost, independently deteiTnined, the cost will itself be 

determined bv pnce and. in turn, "lustifv'" whatever pnce maximizes proilts. No sensible 

system of regulation can allow such an outcome. 

.As a direct cons'-quence of this pnnciple. whenever and wherever tlie net book value of 

a company's stock or assets serves as the basis for determining its permissible rates or retum for 

regulatory purposes, it is axiomatic that those book values must be based on the onginal -"est of 

the assets. To incorporate market-value-bascd Ante-ups in the rate base to which thc allovvaL l̂e 

rate of return is applied in determining a regulated company s revenue requirements or 

entitlements—which in turn determine its allowable pnces—is to introduce a fatal circulanty 

into thc process. .As thc Supreme Court aptly put it: 

The heart of the matter is that rates cannot be made to depend on fair value' 
when the value of ;he going enterpnse depends on earnings unaer whatever rates 
may be anticipated.*' 

Precisely the same reasoning applies to the net book value that serves as thc investment 

base in these calculauons ofthe junsdictional threshold would eviscerate the regulatory process 

if it were the asset pnces ut which ihey were subsequently valued in or as thc result of asset 

transfers, mergers or acquisitions. It would permit easy evasion of regulauon: the assets could 

be transfened at pnces or valuations inflated above net onginal cost and those inflated 

valuauons would then automatically be translated into correspondingly inflated threshold 

v alues. The effect would be co exempt many rail rates from any regulatory restraints. 

B. EfTect of the AcquisitioD Pretnium on Revenue Adequacy 

.A similar problem anses with respect to thr calculation of revenue adequacy for CSX 

and Norfolk Southem after the transaction. Currendv, thc net book value of Conrail's assets for 

FPC V Hope Naniral Gas Co . 320 U S 591.601(1944) 
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revenue adequacy purposes is $6. 4'4 million. The result ofthe transaction will be to mcreas? 

net investment for revenue adequacy purposes by some $9.113 million."" 

Just as in the case ofthe threshold pnce to captive shippers, it would be simply wrong to 

allow S.\ and Nî rtblk Southern's judgment about the market value of Conrail's assets to 

influence calculations of their revenue adequacy It would introduce the same circulanty into 

the regulatory determinations of whatever cur.:"'aints are subject to thc revenue adequacy test, 

and allow railroads to manipulate those consuamts ai .he expense of their customers. 

Unfortunately, this is precisely what has occurred as a result of previous mergers, 

acquisitions, consolidations and reorganizations: the asset reevaluations entailed by them have 

simply have found their way into the book values on the basis of which assessm.ents of revenue 

adequacy and rate ceilings have been m. Je—in a sclf-justifying upward spu^. 

C. Implications of the Acquisition Premium for thr Effects ofthe .Acquisition 
of Shippers 

Finally, the premium incorporated in thc acquisition price paid by CSX and Norfolk 

Southem over the markei value of Conrail's assets (as distinguished from its net book value, 

which has been the subject of our preceding discussion) has sigmficant implications for the 

compctiuvc efTects of the merger. That premium clearly represents thc incremental net 

cashflows expected by Norfolk Souihem and CSX as a consequence ofthe acquisttion. 

As of Octobter 14. 1996. the last trading day before CSX made its original offer for 

Conrail. thc market value of Conrail's shares was about S6,140 nuUion. Eventually, the total 

cost to Norfolk Southem and CSX was $9,895 million. The difference of some $3,755 million 

reflects the mcremcntal net revenues that the management of Norfolk Southem and CSX 

thcnight they could secure by taking over the Conrail assets. 

There are several possible sources of those additional net revenues: 

• increased ctTiciencics in thc operation of the Coruuil assets; 

5Wj "Verified Statement of Thomas D Crowley", October 21. 1997. p 29. 
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• increased efficiencies resulting from the joint operation ofthe Conrail assets with 

the assets ofthe acquinng cam.ers; 

• increased monopoly power resulting from reductions in competition. 

VK'e .ire not m a position to assess the relative conuibutions of these three possible 

benetits to thc acquinng party to the overall p'-emium paid for the Conrail as;ets and are not m a 

position to make a recommendation about whether the benefits outweigh the possible injury to 

customers of thc railroads and the consuming public. But we believe thc acquisition will 

increase monopoly power; and ihc Board must therefore assume, as it consistently does, that 

CSX and NS will exercise all ofthe market power available to them to raise shippers' rates. 

IV. POSSIBLE REMEDIES 

Having demonstrated, both theoretically and empincally, that the elimination of 

competition on onginating routes is highl; i.kely to result in higher rates to shippers hitherto 

benefiting from that competition, despite their dependence both before and after on single 

destination camer, and that the acquisition premium paid for Conrail will in fact raise the 

threshold for applicauon of the captive shippers cause and thc revenue adequacy tlu-eshold f'or 

whatever regulatory intervention may be effected by such determinations, wc submit that wc 

have established an irrefutable case for preventing those harmful consequences if thc merger is 

to be permitted to go into effect. 

.As a general proposiuon our preference as economists would be for structural rather 

than regulatory remedies amied at preserving access of competitive earners and shippers to one 

another as a more consistent with the national policy of leaving the disciplimng of the 

transportation industries to unregulated compeution rather than addiuonal regu' . . i . v .At thc 

same time, smce the Staggers Act itself provided for contmumg regtilatory protections m 

sittiations in which competition is inadequate, clearly thc first remedy must be to ensure that 

those contmuing statutonly-prescnbed protections are not weakened by thc merger. Wc then 

proceed to consider other remedies—with a preference fbr structural—the basis for which we 

have already provided in our thcoreucal and empincal analyses. 
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A. The Acquisition Premium Must Not Affect Regulated Rates or Revenue 
.Adequacy Calculations Competitive Acctss Should Be Permitted 
Wherever Possible 

Our preceding discussion of these possible consequences of the premium that NS and 

CSX paid r.T Cvinrail above its net book value would, if unconected. raise the bamers to 

application ofthe safeguards in the Staggers .Act it.self—including whatever the effect would be 

ot reclassifying the acquinng railroads is revenue—inadequate. Clearly, it would iTiake a 

mockery of captive shipper and revenue adequacy provisions if companies could circumvent 

them merely by combining or acquinng another's assets at pnces above the levels that 

previously provided the basis for the threshold for captive shipper protection or revenue 

adequacy of the railroads in question. Further discussion of this obvious remedy seems to us 

superfluous. 

B. To Preserve Competitive .Access 

Thc potentially anticompetitive effects of thc merger and injury to shippers exposed by 

our preceding analysis are not confined to shipper, and shipments qualifying under the pertinent 

statutory and regulatory provisions for captive shippers protection. Where that injury is the 

consequence of a merger or acquisition subject to regulatory approval or disapproval, sound 

regulatory policy, statutory consu\'ction and anuuiist theorv and pracuce all not only permit 

but—if the acquisition itself is to be approved—dictate the imposiuon of safeguards applicable 

to ah situations in which shippers are likely to suifer from the consequent reduction in 

competition, and not merely in sittiauons in which they qualify formally as captive shippers. 

Our analysis suggests that some form of remedy is required for all destinations that will 

be served henceforth by either or bom of the acquinng carriers, NS and CSX, where 

competiuon, acttial or potential, is eliminated or lessened at either ongm or destination as a 

result of thc acquisition of Conrail.Examples of such instances are discussed by Mr. 

We have not discus>ed separately the loss of or reduction in destmation competition because, as we understand 
It, there :s no di.spute by anyone i mcludng the Board and the .Applicants) that so-called '2-1" shippen (le^ those 
shippers losing a destmation earner) are entitled to protection We have not determined which destmations are in 
this category but are aware that Indianapolis Power & Light Company clauns its Stout Plant is so affected and 
Applicants' wimess Hart has suted that there are a number of oiJier such "2-1" points resultmg from the 
transaction 



Crowley. 

.\s we have alreadv observed. poi:cies o.'bolh deregulation and competition give nse to 

a preference, to vvhich we subscnbe. for automatic, structural remedies rather than additional 

regulatory prescnptions In conformance with this preference, vve propose the following: 

I . Extension of the 'shared asset area" provision of the merger agreemtnt 

As we understand it, the acquisition agreement between CSX and NS has provided foi a 

lointiy-owned independent operator to provide destination camage m three areas—in northem 

Jersey, southem New Jersey and Philadelphia, and around Detroit—in which the operator vvould 

handle all traffic m and out of those areas and is under obligation to provide equal access to 

both partners, thereby enabling them to compete with one another for all traffic in and out of 

those areas, using the facilities of the joint access operator Such an arrangement will provide 

an opportumty for both thc acquinng camers to compete for busmess hitherto served by a 

destination monopolist and, in a sense more importantly, it gives shippers in those areas the 

opportunity to bargam with each of them separately in order to obtain the best possible terms. 

Such anangements could be extended to other areas (for example, Indianapolis). 

In recommending this, we endorse thc concept of equal access for CSX and NS but arc 

not wedded to any particular arrangements they plan for their 'shared asset areas" or "joint 

access areas," such as the MGA. The .Applicants, having endorsed thc concept of equal access 

in vanous regions of their own choosing, are not in a position to argue that thc same concept 

should not be extended to other areas adversely alTcctcd by the acquisition. This is particularly 

so because we are advised that there were no objective cntena used to determine which areas 

would have equal access. 

2. ExtensioD of the h{{ht uf shippen to seek capttvc shipper protectioo in the 
charges for bottleneck ruuce$ 

Thc logic of this provision is clear: having demonstrated that the presence of origin 

competiuon (whether from thc same onginating pomt or a separate, competing onginating 

point) does provide protection to shippers, and having demonstrated that elimmation of that 

competition exposes shippers to higher rates, we suggest that additional protection may in some 

circumstances best be provided by permitting shippers to seek capuve shipper protection f c the 



previous, separate bottleneck segment aione " This is particularly iikeiy :o be the case on 

destinations previously served by a Conrail monopoly, where now NS and CS.X compete tor the 

onginating traffic leg, trom diffenng ongins), ,A Conrail Jestination monopoly might have 

been indifferent about whether CS.X or NS obtained the .inginating business but in the new 

circumstances either NS or t S.X wi>uld have inherited the destination monopoly and might 

succeed, by exploiting that power, in either diverting traffic onginating with its competitor or 

weaken the ability of shippers to play those two competitors off against one anotiier 

The reasons that this remedy is appropnate. if the equal access remedy is not adopted, 

are several. First, of course, if destination competition is lost, it is obvious that there may be a 

need for regulation to replace the lost competition. Second, thc mere obligation to quote a 

separate rate for the bottleneck segment would make it possible for shippers to invoke and 

achieve the benefits of competition on the non-bottleneck segment, which competition our data 

shows the shippers had. Third, the Staggers Rail .Act designed a regulatory system, that relied 

on com.petiuon to thc maximum extent possible to restrain pnces. Under this scenario, 

regulation should not be necessary except where the bottleneck camer fails to act in accordance 

with the regulatory constraints that the Board agrees ments its assertion of regulatory 

junsdiction over thc rate for the bottleneck segment. 

We sec extension of the shared assets provision and reversal of the bottleneck decision 

as alternative remedies, with the first, structural one preferable to thc second. 

3. A Raic Cap With .Adjustment for Cost Changes 

If the Board refuses to adopt either of our preferred remedies, it may not fail altogether 

to protect shippers from loss of competiuon. If a shipper is not pcrmined either a su^ctural 

remedy or potenual regulatory remedy, either of which should restore lost compeution, the only 

remaimng remedy that we can devise would be for thc Board, as a condition for approval of thc 

transaction, to impose a cap on rates for shippers in jeopardy from thc potential loss of 

"* Clearly, this recommendation would apply also in those instances m which destmai on competition is eliminated 
or reduced. 



competition, subject to the Board's Rail Cost .\djustment Factor (.Adjusted) for some penod of 

time. At a minimum, we suggest this penod should be five years, with the Board leaving open 

the possibility of extending the cap if circumstances wanant. 

CONCLLSION 

Because virtually everyone pays electnc rates that directly incorporate the cost of rail 

transportation of coal, the Board must recognize that it must provide meaningful protection for 

shippers exposed to jeopardy from the limitation on competition that may flow from thc 

acquisition ofConrail. Having been involved in the debate that led to the passage ofthe 

Staggers Rail .Act of 1980. we emphaucaliy believe that Congress did not intend rail shippers to 

be depnved of protection against mergers that threaten to weaken the competition the .Act was 

intended to unleash. 
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APPENDIX A 

Consider thc following situation. A route runs from A to C. via B, B to C is cunently a 

bottleneck There are two competitive routes from. .A to B. Camer 1 owns one of the .AB 

routes, and the BC bottleneck, while Camer 1. owns the BC route. Tlus is the classic "one-

lump" situation. Now suppose the vanable cost of a shipment is as follows: .A to B, on Camcr 

1, SIO, .A to B, on Camcr 2, $10: B to C. on Camer 1, $5. Let us also suppose the shipper's 

willingness to pay for one shipment is $20 The sittaation can be represented like this: 

Carrier 2 

SiO 

A/ B 

$10 $5 
Camcr I 

The classic one-lump theory makes tfu-cc predictions: that Camcr 1 should offer to 

make thc shipment for $20. or very slightiy less, exo^ung all thc monopoly profit ($5) , that 

Camer I should be indifferent as to whether the shipment from A to B travels on its line or 

Camer 2's line, but tfiat if it docs go on Camer 2's line then Carrier 2's revenue share should 

be SIC, or very slightiy more, with all the monopoly profit still going to Camer 1; and that a 

m.erger between Camer 2 and Camer I v.ill have no effect. 

Suppose, however, that it is possible to construct a new route from B to C, and that such 

a route would have a long-run vanable cost of $7 This smjauon can be represented like this: 



Camer 2 

$10 $7 

$10 

c 
!>5 

Camer 1 

In these circumstances, it is clearly not an equilibnum outcome for Camcr I to charge 

$20. because in that event it would be profitable for Camer 2 to construct the new route from B 

to C and to undercut its pnce. Nor is the "competiuve" pnce of $15 an equilibnum, since at 

that pnce there would be no incentive to build the new route. The only equilibnum is for 

Camer 1 to charge $17, just enough to deter enuy on the BC route. Thc route still looks like a 

bottleneck, since the new BC route is never consoucted; but its potential existence is enough to 

constrain pnces. 

' See note 14 m the main text for a discussion of this definition of "profit" 
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Now suppose Camers 1 and 2 .merge, and that the cost of constructing a new .AB route 

would be 1 5, 

Potential Entrant 

$15 $7 

A / B 

$10 $5 
Camcr 1 *2 

In these circumstances, the merged camcr can put pnces up to $20 without fear of entry, 

since a new camer that built 'he entire .ABC route would have a long-run vanable cost of $22. 

Nor would It be economic for a camer to construct sunply thc BC portion of the route, since it 

would in this case be excluded from the market by the bottleneck over the AB portion. 

The point of this example is to show that it is pcrfectiy feasible, and entirely consistent 

with conventional economic theory, for a profit-maximizing carrier which controls the 

bottleneck portion of a route not to possess the market power necessary to charge thc full 

monopoly price; that this can commue indefmitely even if no actual compeution is ever 

observed over the bottieneck portion, and that in cases a merger which reduced ongm 

competiuon could indeed lead to a reduction in competition and an increase in pnces and 

market power over the eniur route. 
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Telecommumcauons Act of 1996 to Esublish an Interconnection .Agreement with Southwestem 
Bell Telephone Company, Case No, TO-97-40, on behalf of Southwestem Bell, August 20, 1997 

Rebuttal Testunony Befoii the Pennsylvama Public Utility Comnussion on the ments of suanded 
cost recovery, the estimauon of suaixlcd costs and compeuuvc safegtiards. on behalf of 
Pennsylvama Power & Light Company, Docket No R-00973954. August 4, 1997. 

Reply .Affidavit Before the Federal Commumcanoni Commission Iu die matter of Applicauon of 
SBC Commumcauons. Inc.. Southwestem Bell Telephone Company, and Southwestem Bell 
Contmiumcauons Services. Inc., for Provision of In-Rcg.on, InterLATA Services m Oklahoma, 
CC Docket 97-121 (with Timothy J Tardiff). on behalf o," Southwestem Bell, .May 27, 1997 

Affidavit Before the Federal Commumcations Conuuissicn In the matter of .Applicauon of SBC 
Commumcanon', Inc., Southwestern Bell Telephonr Company, and Southwestern Bell 
Commumcauons Services, Inc., for Provision of 'n-Rcf;ion, InterLATA Services in Kansas. CC 
Docket 97-121 (with Timothy J Tardiff). on bcfulf of Southwestern Bell, April. 1997. 

Sutement in Support of The Southem New England Telephone Company's Proposed 
Reorgamzauon. on behalf of SNET. March 24, 1997. 

Sutement of Professor Alfred E. Kahn and Report of Professor Jerome E. Hass on Railroad 
Revenue Adequacy Standanls, analyzmg the mithods by which the Surface Transporuuon Board 
determines whether individual railroads are or are not "revenue adequate," on behalf of the 
Alliance for Rail Competition. February 1997 
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Statement of Alfred E Kahn on FCC's Proposed Reforms of Carrier Access Charges ire proposed 
Order m CC D(xket No 96-488). on behalf of the United Sutes Telephone .Association. February 
14, 1997 

Affidavit Before the Federal Communications Commission In the matter of Application o: SBC 
Cormnunications, Inc . Southwestern Bell Telephone Company, and Southwestem Bell 
Conunumcations Services, .nc. for Provisions ot In-Region. InterLATA Services in Oklahoma, 
CC Dixket 97-121 (with Timothy J Tardiff). on behalfof Southwestem Bell. February 13. 1997. 
Filed Apnl 7, 1997 

Verified Sutement Before the Surface Transportation Board on behalf of the National Indusunal 
Transporution League and the Westem Coal Traffic League commenting on the joint sutement 
submitted by the .Association of American Railroads, Docket No. 41626, Docket No. 41242, 
Docket No 41295. .November 27, 1996 

"Joint Marketing. Personnel Separauon and Efficient Competition Under thc Telecommumcations 
Act of 1996" (With Tunothy J Tardiff), a sutement on behalf of U S West commentmg on the 
FCC's NPRM of July I7th, mCC Docket .No 96-149. October 11. 19%. 

"Economic Competition in Local Exchange .Markets" iwich Kenneth Gordon .jxl William E. 
Taylor), on behalf of Bell .Atlantic Company, commentmg oc a sutement by seven economists on 
the pncmg of essential network elements subnutted by .AT&T in sute arbitration proceedings. 
August 9, 19% 

Declarauon Before the Federal Commumcauons Commission In the .Matter of Allocauon of Costs 
.Associated with LxKil Exchange Camer Provision of Video Programmmg Services. CC Docket 
No. 96-112. July 19. 19%. 

Testimony before the Kansas Corporation Commission commentmg on the contmuing regulation 
and deregulauon of the telecommumcauons indusuy in Kansas with reference to Competition 
docket HB 2728, on behalf of Southwestern Bell, Docket No. 190.492-U. June 14. 19%. 

Declaratiop i->cfore the Federal Commumcations Commission In thc Matter of Implementation of 
the Local Compeuuon Pro\ ''ions in thc Telecommumcauons Act of 19%, on behalt of Bell 
Adanuc (witii Timodiy J. Tardiff), CC Docket No 96-98. May 30, 19%. 

Testunony before the Public Service Commission of Maryland In Support of the Peuuon of Bell 
.Atiantic - Maryland. Inc. for Adopuon of a Priĉ ' Cap Form of Altenuuve Regulauon, on behalf 
of Bell Atiantic - Maryland, February 15. 19%; Rebunal March 14, 19%; Surrebunal Apnl 1. 
19%. 

Testunony before the PubUc Service Comnussion of Pennsylvama regardmg the Formal 
Invesngation to Examine and Esublish Updated Umvcrsal Service Pnncipies and Policies for 
Telecommumcauons Services, Docket .No. 1-940035, on behalf of Bell Atianoc - Pennsylvama, 
Inc., December 7. 1995; Rebuttal, Febniary 14. 19%. 

Affidavit before the Public Service Commission of Maryland In the Matter of the Petition of Bell 
Atlannc-Maryland, IrK. for Adoption of an Altemauve Form of Regulauon pursuant to Amended 
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Public Service Commission Law, Art cle ''8. Section 69'Ei. on behalf of Bell Atlantic-.VIaryland. 
December 21. 1995, 

R'̂ butul Testimony before the Sute of Connecticut Department of Public Utility Control, 
diicussmg nerwork unbundling, universal service and apportioning loop costs berween telephone 
and video services, on behalf of the Southem New England Telephone Company. Docket .No. 95-
06-17, September 20. 1995 

Affidavit In the United Suies Disuict Coun for the Eastem Disuict of Virgima i.AVxandria 
Division) in the tnatter of Umted Sutes Telephone .Association, et ai v Federal Commumcations 
Commission. Civil Action No 95-533-.A. on behalf of USTA iwith William E, Taylor), October 
24, 1995. 

"Preserving Universality of Subscription to Telephone Service in an Increasingly Competitive 
Industry" iwiih Timothy J Tardiff), before the Public Utilities Commission of thc Sute of 
Califorma, on behalf of Pacific Bell, September I , 1995. 

Rebunal Testimony before thc Commonwealth of Massachusetts Department of Public Utilities, 
D(Xket 94-185. d;scussing nerwork unbundling and universality of service, on behaif of NYNEX. 
August 23. 1995. 

"Altemative Regulation for Connecticut Telecommumcauons Services." before the Courecticut 
Department of Public Utility Control, discussing thc econoimc principles that should guide the 
inuoduction of an aitemauve form of regulation for noncompeunve telecommumcations 'crvices, 
on behalf of the Southern New England Telephone Company. Docket No. 95-03-01. June 15. 
1995. 

Rebuttal Testunony before the .New Jersey Board of Regulatory Commissioners, ir thc matter of 
the Investigauon Regarding IntraLATA Toll Service Compeution on a Presubscnpuon Basis. 
Docket No TX94090388. on t)ehalf of Bell Adanuc - New Jersey. Inc.. May 31. 1'995. 

Testunony before thc Connecucut Department of Public Utility Control on suandable invesunents. 
on behalf of Umted lIKuninaung. Docket 94-12-13. April 1995, 

"Rebuttal Evidence on Rate-base Splitting. Pnce Caps and the Treatment of Economies of Scope 
in Telecommumcauons Regulauon," subnussion to Canadian Radio/television and 
Telecommumcauons Commission. Otuwa. Ontario, Canada, on behalf of AGT Limited. March 
30, 1995. 

"Preconditions of Ffficicntiy Compeuuvc Local Exchange Markets," submission to Canadian 
Radio.'television and Telecommumcauorj Coitimission, Otuwa, Ontano. Canada, on behalf of 
.AGT Limited. March 15. 1995. 

Tesumony before the Connecucut Dcpaitment of Public Uulity Conffol. Docket Nos 94-10-01-
02. on incremental cost standards for network unbundlmg. on behalf of the Souihera New England 
Telephone Company, January 10. 1995. Rebunal Testmiony. February 13, 1995. 
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"Comments on Competition in Electric Power. " submission to Rhode Island Division of Public 
Utilities and Carriers, inquiry into reuil competition m the elecaic utility industry, on behaif of 
The Nanagansett Electric Company, Dtxket D-^4-9. November 18. 1994 

Testim.ony before the Sute of New York Public Service Commission in the Petition of Rochester 
Telephone Corporation for .Approval of Proposed Restrucmnng Plan (Panel on Public Policv 
Issues with Robert W Crandalli. Case Nos ^3-C-0033 and 93-C-<)103. Febniary 3. 1993; 
Testimony ot Panel on Pubiic Policy Issues in Support of Settlement, June P. 1994; Rebuttal 
Testimony of Panel on Public Policy Issues, July 22. 1994 

Affidavit before the Federal Communications Commission In the .Vlatter of Pnce Cap Perfonnance 
Review for Local Exchange Caniers. .Notice of Proposed Rulemaking, on behalf of Bell Atlantic, 
filed June 29, 1994 

Affidavit before the U S. D'suict Court for the Northem Disttict of Alabama SouUiem Division 
on behalf of BellSouth Corporation on overmmmg the sumtory prohibition of telephone 
companies carrying their own video programming, filed June 3. 1994, 

Reply Affidavit before the U S, Disffict Court for the Disuict of Michigan (Eastern Division) on 
behalfof Ameritech Corporation on overmrmng the sumtory prohibition of telephone compames 
carrying theu own video programming, tiled .May 16. 1994. 

Affidavit before thc U S. Dismct Court for the Dismct of Columbia on behalf of Southwestern 
Bell in suppon of request for out-of region waiver from the interLATA MFJ resuictions iwith 
William E Taylor), tiled May 12, 1994 

Reply Affidavit before the U S Dismct Court for the Disffict of Mame on behalf of NYNEX 
Corporation on overmrmng the sumtory prohibiuon of telephone compames carrying then own 
video programmmg. filed May 6. 1994. 

Testimony on behalf of Bell Atiantic-.New Jersey in proceeding mvolvmg the issue of opemng the 
inuaLATA toll market to compeution. filed Apnl 7. 1994; Rebuttal Tesumony tiled April 25. 
1994, 

Testimony on behalf of Massachusetts Elecmc Company before the Federal Energy Commission 
on wtiolesale wheelmg and the problem of suanded mvesonem. FERC Docket No ER94-129-
000. tiled March 14. 1994. 

Testimony on behalf of The Chesapeake and Potomac Telephone Company of Maryland, Case 
No. 8584. on the regulatory pnncipies applicable to determmmg an efficient pnce for MFS-l's 
inufrconnecuon with C&P's network (with William E. Taylor), filed November 19. 1993. Rebunal 
Testunony tiled January 10. 1994. Sunebunal Tesumony filed January 24. 1994. 

Affidavit to the Federal Commumcatjons Commission with respect to Intersute Long Distance 
Competition and AT&T's Mouon for Reclassificanon as a Nondominant Camcr iwtth William E 
Taylor), filed November 12, 1993. 
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Affidavit to the High Court of New Zealand on behalfof New Zealand Rail Limited involving 
wharfage charges by Port .Marlborough. September 2". 1993 

Testimony oefore the Federal Energy Regulatorv Commission On Behalf of a Group of 
Independent Refiner Shippers or the proposed Revision to Oil Pipeline Regulations under the 
Energy Policy .Act of 1992, Docket No RM93-11-000. August 12, 1993 

Affidavit to the High Court of New Zealand on behalf of .Air New Zealand. Ltd,. and others in a 
proceeding involving landing charges by Wellington International .Airport. Ltd.. June 25. 1993. 

Affidavit before the U S Disuict Court for the Eastem Disuict of Virgima in the matter of The 
Chesapeake and Potomac Telephone Company of Virginia v United States of Amenca, Civil 
.Action .No, 92-1751-A. June 5. 1993 and before thc Federal Commumcations Commission In the 
Matter of Amendments of Pans 52. 36. 61. 64 and 69 ofthe Commission s Rules to Establish and 
Implement Regulatory Procedures for Video Dial Tone Service. Peuuon for Rulemakmg RM 8221. 
June 7, 1993 

Testimony before Denver County Disuict Court. Denver. Colorado, on behalfof Mettopolitan 
Denver Water .Authority re City of Denver water rates. .May 17, 1993. 

"Review of Regulatory Framework: Telecom • c Notice CRTC 92-78." on behalfof AGT 
lAlberu Government Telephone Company), AibtjU Canada. .April 13. 1993. 

"Major Elements of a Competitive Telecomjnumcations Policy." on behalf of .AGT (Alberu 
Government Telephone Company). .Albena. Canada. February 15. 1993 

Testunony on behalf of the .Mumcipal Elecmc Associauon evaluatmg the soundness of Ontario 
Hydro's Demand Side .Management program. December 1992. 

.Affidavit before the Federal Conamunicauons Commission In the .Matter of .Amendment of the 
Commission s Rules to Establish Sew Personal Communications Services. GEN Docket No 
90-314. ET Docket .No. 92-100. November 6. 1992. 

Testunony on behalf of New Zealand Telecom in an anutrust proceedmg before the High Court of 
New Zealand mvolvmg terms of interconnection with Clear, a compeuuvc provider of local 
uansport, Apnl 27, 1992. 

Testunony on behalf of .AMR Corporauon aad Amencan Aulines, Inc.. against UAL Corporation, 
Umted Airlmes, Inc , UAL Acquisiuon. Inc., .Air Wis Services, Inc., and /vir Wisconsm, Inc . 91 
CIV 7773 (KM"W), analyzmg Umted Airluies' acquisiuon of Air Wisconsm's 50 O'Hare jet slots, 
March 2, 1991 Supplemenul and Second Supplemental Tesnmomes, March 10 and 15, 1992. 

Testunony before the lllmois Commerce Commission on behalf of Illinois Power Company, 
Docket No. P91-(X)0l, on ccnificauon of a compeung natural gas pipeline. February 24, 1992. 

Rebunal Testimony before the Flonda Public Service Commission. Tampa Elecmc Co Docket 
No 910883EI. on elecffic utility company responsibiliues for demand side management, 
November 20, 1991. 
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Affidavit before 'he Federal Communications Commission In the Matter of Expanded 
Interconnection Between Local Telephone Facilities. CC Docket .No. 91-141 E.NF-87-14, .August 
5. 1991. 

Statement on ^ehalf of United Kingdom of Great Briuin and Northern Ireland m LS UK 
Arbitration Concerning Heathrow .Airport User Charges. .April 1991 Rebutui and Surrebutul 
Sutements. June and July 1991, testimony before thc International Court, Thc Hague, July 1991 

"The Treatment of .New Services Under Price Cap Regulation." on behaif of BehSouth, Federal 
Commumcations Commission, June 10. 1991. 

Testimony on behaif of Fireman s Fund lasurancc Company before the Insurance Commissioner 
of thc Sute of Califorma re proposed action to repeal and adopt regulauons concemmg property 
and casualty insurance rates, February 20, 1991. 

Testimony before the Federal Energy Regulatory Commission on behalf of Conoco Inc. Kaneb 
Pipeline Operating Partnership. L P . and r<*n-McGee .Rcfimng Corporation (Williams Pipeline), 
Febmary 4. 1991 

.Affidavit to tiie U S, Dismct Court for Dismct of Columbia on behalf of Bell .Atlantic Corporation 
in United States of Amenca v W,̂ stem Electnc Company. Inc and .Amencan Telephone and 
Telegraph Company, re MFJ resmctions on Bell Opcatrng Compames' ability to offer 
informauon services, January 8, 1991 

Oral testunony before the Puerto Rican Legislanire on pnvatization and fumre regulation of the 
Puerto Rico Telephone Company, June 20, 1990. 

Testunony on behalf of Cenffal Telephone Company of Ronda before the Public Service 
Commission, June 12, 1990. 

Testmiony on behalfof Fireman s Fund Insurance Company on Proposmon 103 Rate Regulauon 
Hearings, February 5, 1990. 

Testunony before Denver County Dismct Court, Denver, Colorado, on behalf of Soutfigatc Water 
Dismct vs. Denver Water Authority on conduit extension charges. .May 25, 1989. 

"Efficient Pncmg of Congested Auport Facdiues," A Report to the Department of Transport, 
Great Bnum, Apnl 1989. 

Testimony on behalfof ETSI Pipclme Project v Burlington Northem Inc . et al. in the Umted 
Sutes Dismct Court fvir the Easiera Dismct of Texas. Beaumont Division, Civil .Action No. B-84-
979-CA. Febniary 23. 1989 

Reply ^'erified Sutement on behalf of Concemed Shippers. In the Matter of Railroad Cost 
Recovery Procedures-Producuvity Adjustment. Ex Parte No 290 (Sub-No. 4). January 17, 1989 
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Testimony on behalf of Califorma Coalition for Trucking Deregulation before the Public Utilities 
Commission of the Sute of Califorrua, !n the .Vlatter of the Regulation of General Freight 
Fransporution by Truck. Case No 1-88-08-046. October 2". 19S8 

Testimony before the Public Serv ice Commission of the Sute of New York on the application to 
contruct the Empire Sute gas pipeline. Ca.se No S8-T-132. (October 1988 

Testimony before the Federal Commumcations Commission on behalf of Bell South on adjustment 
factor for local exchange compames under rate cap regulation. In the .Matter of Policy and Rules 
Concermng Rates for Dominant Caniers iCC Docket 87-313), July 1988. 

.Affidavit on behalf of .Massachusetts Pon .Authority in a pr(xeeding on thc proposed strucmre of 
landing fees for Logan .Airport. Boston. U S Disuict Court. Disffict of .Vlassachusetts. June 1988 

.Affidavit on behalf of Financial Interchange Inc, in an anutmst arbiuauon proceeding on the 
legality of jointiy set interchange fees of an electromc funds transfer network. .April 1988. 

Verified Sutement before tiie Intersute Commerce Commission in Ccal Tradmg Corporation, et 
al. V Baltunore & Ohio Railroad Company, et al. (Docket No 3830IS) on the compuution of rail 
stand-alone costs, Apnl 1988. 

Testimony on behaif of Public Service Elecmc & Gas Company, .New Jersey on the used and 
useful doctrine in the context of utility perfonnance standards, .Apnl 1988. 

Testimony on behalf of tl S Postal Service on the pricing of Express .Mail, March 28. 1988. 

Testimony on behalf of Kenracky Indusmal Utility Customers Case No 9934 on the critena for 
decidmg whether a nuclear plant should be compleurd. Febmary 8. 1988. 

Testimony and Rebuttal Tesumony before the Iowa Sute Utilities Board Dcp.artment of Commt rce 
on behalf of Northwestern Bell on thc regulatory ueatment of depreciation reserve deficiencies, 
October 1987 and November 1987, 

Testunony before the Sute of Connecticut Department of Public Unlity Conffol on behalf of thc 
Connecticut Cable Television Associauon on regulatmg cable television rates, November 13. 
1987. 

Testmiony before the Federal Communications Commission on behalf of Bell South In the Matter 
of Policy and Rules Concemmg Rates for Dominant Camers (CC Docket 87-313) October 1987 
and Reply Tesumony. November 1987 

Reply Venfied Sutement before the Intersute Commerce Commission on behalf of McCarty 
Farms et al ana Montana Department of Commerce, on the stand-alone cost consffamt on 
railroad rates to capuve shippen, October 2, 1987 

Testunony before the New York Sute Public .Service Commission on behalf of New York 
Telephone Company on assessmg the compeuuvcness of telecommunications markets, AprU 1987 
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Testimony before the New Jersey Senate Energy and Environment Commmee on behalf of Public 
Service Elecuic and Gas Com.pany.on draft bill. .No, 2801. the "Elecmcity Vlarket Pricing .Act of 
1986." January 26, 1987 

Testimony before Federal Energy Regulatory Commission on behalf of Intersute Namral Gas 
Association of America on "Competitive Implications of Natural Gas Pipeline Vlarketmg 
Affiliates," December 29. 1986, 

Testimony before thc .New York Sute Public Serv ice Commission on behalf of the Owners 
Committee on Elecuic Rates, inc , on rent-inclusion arxl submetering. .November 19. 1986 
Testunony before the Illinois Commerce Commission en behalf of Commonwealth Edisoii 
Company on standard lor deciding whether Braidwot̂ d Unit 2 :hould be cancelled, .August 4. 
1986. 

Verified Sutement on Standards for Railroad Revenue Adequacy, on Intersute Commerce 
Commission s Ex Parte No. 393. Sub-No. 1. July 1986. 

Supplemental Verified Sutcmtnt before the Intersute Commerce Cotnm'ssion. Docket No 38783. 
Omaha Public Power Disffict v Burimgton .Northern Rat'̂ oad Company on behalf of Omaha 
Public Power Disffict. Apnl 1986. 

Sutcmtnt to Federal Commumcations Commission on .New England Telephone Company's 
Proposed Intersute .Access Tariff Restructure. January 30. 1986. 

Testimony before thc Public Utilities Commission of the Sute of Oregon on inverted rate 
strucmres on behalf of 'he Pacific Power & Light company, January 1986. 

Rebutui Testimony before the Califonua Public Uulities Commission on San Onofre nuclear 
plants on behalf of Southem Califorma Edison Company, January 1986 and En BaxK Proceeding, 
Febmary 1986. 

Testimony and rebuttal restimony before the Arizona Corporation Commission on behalf of 
.Arizona Pi.Hiic Service Company on economic and regulatory pnncipies applicable to entry ol 
nuclear plants mto rate base, December 1985, March 1986. December 1986 and March 1987. 

Testunony before the Corporation Commission of the Sute of Ckla>' -au on economic principles 
applicable to access charges, Cause No 29321 on behalf of Southwesuera Bell Telephone 
Company, Scptemtjcr 1985. 

Testmiony before the Califorma Public Utiliues Commission on regulatory priiKiples applicable to 
prudence determioauons on behalf of Southem California Edisoo Company. August 1985. 

Testmiony before the Corporation Commission of the Sute of Oklahoma on development of 
inffasute access charges. Cause No 28309 on behalf of Southwccem Bell Telcphooe Company, 
May 1985. 
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\ erifled Statement before the Intersute Commerce Commission. D<xket .No 38-83 on behalf of 
Omaha Public Power Distnct. on the grouping of captive shippers for purposes of applying a 
stand-alone cost test of contested rail rates, November 1984, 

Testimony before the House Public Policy and Veterans .Affairs Committee of the Indiana General 
.Asscmblv on behalfof the Indiana Telephone Association. October 25. 1984 

Testimony before the Iowa Sute Commerce Commission, Docket No lNU-84-6. Investigation 
into competition in commumcations services and facilities, (Jctobcr 18, 1984 

Testimony and rebutui testimony on cunent cash support for construction and the reorienution of 
regulatory policy before the Maine Public Utilities Commission, in the matter of Cenffal Maine 
Power Company s proposed iiKreasc 'u rates. Docket .No. 84-120. .Augusi 1984 and February 
1985 

Testunony and rebuttal testunony for Illinois Power Company on rate base ueatment of 
consuuction work m progress, before Illinois Commerce Commission. Docket .No. 84-0480. 
August 1984 and Apnl 1985. 

Venfied Sutement before the Intersute Commerce Commission. Docket No. 3%87. on behalf of 
Platte River Power .Authority, on the proper defimtion of the cost of capital for purposes of 
applymg a stand-alone cost test of contested rail rates. July 1984. 

Verified Sutement and Sunebuttal Venfied Sutement Before the Intersute Commerce 
Commission, FinarKc Docket .No 30300 on behalf of the Water Transport .Association, in 
opposition to the application of CSX Corporauon to acquue Amencan Commercial Barge Lmcs. 
Inc. Febmary 14. 1984 and April 19. 19S4 

Direct and rebutui testimony. Federal Energy Regulatory Commission. Trans Alaska Pipeline 
System, Dockets Nos. OR 78-1-014 and OR 78-1-016 (Phase I Remaad) November 1. 1983 and 
December 23, 1983. 

Verified Sutement, Intersute Commerce Commission, on the stand alone test for rail rates to 
capuve shippers, on behaif of Uulity Fuels. Inc.. Docket No. 39002. October 3. 1983. 

Testimony on telephone rate structures before the Colorado Public Utiliues Commission for 
Mountam Sutes Telcphooe & Telegra ""ampany. May 27, 1983; the California Public Utilities 
Commission, for Pacific Telephone & lelegiaph Company, August 18, 1983; the Missoun Public 
Service Commission, September 8. 1983; and Texas Public Service Commission. September 19. 
1983. for Southwestem Bell Company. 

Testmiony before the Utiliry Diversificauon Comnuttee of the Legislature of thc Sute of New 
Mexico. September 2. 1982. 

Testunony beio.-c 'lit Ad Hoc Committee on Uulity Diversificauon. Nauonal Associauon of 
Regulatory Uulity Commissioners. May 6. 1982. 

Testunony betore Motor Camer Ratemakmg Study Commission, Orlando. Flonda, Apnl 2. 1982. 
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Testmiony before the Sute of Connecticut Department of Public Utility Conffol on methods of 
.•egulating rates for basic television cable service. .March 9, 1982. 

Testunonv before the Cotnmittce of Energy and Public Utilities. The General .Assembly of the 
Sute of Connecticut on ifgulation of cable television, .'vî rch 1. 1982. 

Testunony before the Public Utilities Comimssion of the Sute of Califorma. for Pacific Power & 
Light Company on methods of allocating aggregate revenue requirements, September 24, 1981. 

Verified Sutement. Inte sute Commerce Comnussion, Ex Pane No. 347 iSub-No, 1), "Coal Rate 
Guidelmes-Nationwide,"^ September 1981. 

Tesumony for the Department of Justice in the U S. v Standard Oil Co (Indiana) et aj Civil Suit 
40212. tiled July 28. 1964. 

(Rev. 9/97) 
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BUSLNESS ADDRESS 
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50 MAIN SFREET 

WHITE PLAINS, NEW YORK 10606 
,914)448-4050 

EDUCATION 

TLTTS UNIVERSITY 

Ph.D , Economics, 197| 
M.A.. Economics, 1969 

REED COLLEGE 

B .A.. Mathematics and Economics. 1966 

PROFESSIONAL E.XPERLE.NCE 

NATIONAL ECONOMIC RESEARCH .ASSOCIATES. I.NC. 

1*̂ 8̂8- Senior Vice President Duects projects m the economics of anutrust and trade 
regulauon, energy, environment finance and ffansportauon. 

1984-1988 Vice Presidem. 
979-1983 Senior Consultant. 

CHARLES RIVER ASSOCIATES, INC.—Boston, Massachusetts 
1976-1979 Program Manager Responsible for studies in ffansportauon, urban development, 

and vanous fuels, director of CRA's subsidiary, Econometnc .Apprai.sai Svstems, 
Inc. 

1971-1976 Senior Research .̂ .̂ sociate Performed smdies on the coal, metals, and computer 
mdustnes. 

NORTHEAS'TERN L'NiVERSrr̂ '—Boston, Massachusetts 
1969-1971 Instrtdctor. Department of Economics. Taught graduate courses in mathematical 

economics, economeffics, and statistics; uught undergraduate coiu^s m 
macroeconoimcs, busmess cycles and growth, and advanced statisncs. 

TLTTS UNivERsrrY—Medford, Massachusetts 
1969 Instructor. Department of Economics. Taught social control of industry. 
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H O N O R S .AND PROFESSIONAL .ACTIVITIES 

.Adjunct Professor. Fordham University School of Law, 1995-present 

Committee on Intemauonal Trade, Thc .Associauon of thc Bar of the City of New York, 
19Q 3-present 

New York .Mercantile Exchange, .Arbiffation Committee. !991-pn sent 

Transporution Research Forum. President, 1986-87, formerly Execuuve Vice President 3..d 
\ ice President - Program Chairman for 1985 

fransporunon Research Board, National .Academy of Sciences. Subcommittees on 
Research Needs, Spaual Choice. Transportauon Energy and 1920 Subcommittee Chairman 
on Telecommumcauons in L'rban Freight Movement 

.Advanced Transit .Associauon. Member of thc Nommaung Conmuttce for Directors and 
Officers, 1981 

Amencan .Markeung .Associauon. Co-host of Amencan Marketmg .Associauon Workshop: 
larketing Public Transportation, 1979 

Kennedy Memonal Teaching Award, Tufts Umversity 

Nauonal Science Foundauon Tramee. Tufls Umversity, three-year grant 

Reviewer for Transportauon Research Forum, Transporution Research Record, Journal of 
Industnal Economics, and Anutrust Bulletm 

Amencan Economic Association 

.Amencan Bar Association, Industnal Organizanon Econoffost Associate 

I.wTTED A N D R E F E R E E O P U B U C A T I O N S 

With J. Mehring, "Coal Rail Pnces Durmg Deregulauon: An Hedomc Pnce .Analysis," The 
Logistics and Transportation Review 11990). 

With R. Petersen, "Usmg a Dynamic Discounted Cash Flow .Analysis to Calculate Stand 
.Alone Costs,' Journai of the Transportation Research Forum (1990). 
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I . INTRODUCTION 

My name is Thomas D Crowley I mi an economist and President of the economic 

consulting firm of L H Peabody & .Associates, Inc The Firm's offices are located at 1501 

Duke Street, Suite 200. Alexandna. Virginia 22314 My qualifications and experience are 

attached to this verified statement as Exhibit (TDC-1) 

If the CSX/NS- acquisition of Conrail' is approved in its cunent form, CSX/ NS will pay 

a substantial premium for the Conrail as.sets If this substantial premium is added into the CSX 

and NS investment accounts, the Surface Transporution Board's ("STB ") determination of the 

revenue adequacy of CSX and NS will decline artificially i e,. the CSX's and NS" remm on 

investment as calculated for revenue .idequacy purposes will decline Additionally, the STB"s 

Uniform Railroad Costing System ( ' U'RCS ") unit costs for both CSX and NS will be artificially 

mcreased because of the premium, which translates into higher jurisdictional threshold levels. 

The jurisdictional threshold level is used both to identify traffic that is subject to the STB's 

jurisdiction and to set a il'ior for r:ite setting purposes 

I . I : Peabody & Associates, Inc was retained by Consumer Energy Company and GPU 

Generatum. Inc lo conduct certain eccmomic analyses related to the premium that CSX'NS 

proposes to pay to acquire Conrail, as \KC\\ as the impact the proposed premium will have on 

the S TB's calculation of CSX's and .NS' revenue .idequacy status and the jurisdictional threshold 

level tor rate setting purposes Specifically. Consumers and GPU requested that I perform the 

tt)llowmg analyses which are the subject of this verified .statement; 

' csx Cirponiiion and CSX TransfKjnaiion, Int (-C.SX")/Norfolk Souihem Conxuaiion and Norfolk Souihem 
R,iilwav ( ompanv ("NS") proposed acquisiiion ot Conrail Inc and Consolidaled Rail Ct)rporation ( Conrail") 
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1, Identify and quantify the amount that the total consideration being paid by CSX and NS 
for Conrail exceeds Conrail's historic book value of assets: 

2, Illustrate the impact .if including CS.X's portion of the premium into CSX's cost 
structure on the jurisdictional threshold for a hypothetical eastern utility coal movement; 

3, Illustrate the impact of including N ' portion of the premium into NS' cost strucmre on 
the jurisdictional threshold tor a hypothetical eastern utility coal movement. 

4 Quantify the impact of including the premium on CSX s and NS' revenue adequacy 
status, and. 

5 Explain how the premium can be excluded from the CSX's and .NS" invejfment accounts 
for regulatory costing and revenue adequacy purposes 

My comments are organized under the following topical headings: 

II Summary and Findings 

III , Identification ot Premium for Regulatory l\irposes 

IV, Impaci of Premium on Jurisdictional Threshold 

V. Impact of Premium on Revenue Adequacy Determination 

VI Proposed Remedy 
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II. SIMMARV AND FINDINGS 

The followina summary ,md f indings are supported by the analyses contained in the balance 

of my verified statement and .iccompanying exhibits and are based on my review of CSXT's and 

.N.S's documents supportmu their purposed acquisition of Conrail. including their wunes.ses' 

verified statements and workpapers 

Specifically, my summary and findings include: 

1 CS.X/NS are paying a significant premium for Conrail that will adversely effect fumre 
revenue adequacy and jurisdictional threshold calculations 

2 Table I below summari7es the CSX/NS premium for both revenue ;idequacy and 
jurisdictional thresht)ld purposes. 

Item 

Table I 
CSX and NS I*remium 

to Acquire Conrail 
($ in Billions) 

Tor Revenue 
Adequacv Purposes 

(2) 

For Jurisdictumal 
Threshold Purposes 

(3) 

3 I have included CSX's portion of the Conrail premium into a CSX Conrail URCS 
formula and calculated the variable cost of providing service tor the average CSX coal 
tram movement based on the characteristics of a typical eastern utility coal tram 
luentified by CSX's Witness Sharp I compared the results to CSX's cost of providing 
service for the average coal train without the premium Table 2, Column (2) 
suiimiari/es my results on both the variable cost and jurisdictional threshold calculations. 
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4 I performed the same analysis using a combined NS/Conrail URCS formula and .NS' 
portion of the Conrail premium Table 2, Column (3) summarizes the results of this 
analysis 

Table 2 
Impact of Conrail Premium 

on Variable Costs and Jurisdictional Threshold 

CSX NS 
•Amount .Amount 
Per Ton Per Ton 

(2) (3) 
Item 
(1) 

1 Variable Cost Per Ton 
a Without the Conrail Premium 
h With the Conrail Premium 
c, % Increase 

Jurisdictional Threshold Per Ton 
a Without the Conrail Premium 
b With the Conrail Premium 
c % Increase 

Source F.xhibit (TDC-?) for CSX and Kxhihii iTDC 4i for NS 

By including the premium CSX is paying for Conrail in CSX's URCS formula, both the 
variable cost of providing service and the resulting jurisdictional threshold associated 
with the average CS.X coal train movement will increase by _% . Similarly, by 
including the premium NS is paying, the variable cost of service and resulting 
jurisdictional threshold for a comparable NS niovement would increase by %. 

4 When the Conrail premium is included with NS and CSX revenue adequacy calculations 
based on existing STB's procedures, the NS" and CSX's return on investment are 
adversely impacted because they are artificially reduced as summarized in Table 3 
below. 
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Table 
Impact of Including Conrail 

and Conrail Premium on STB's 1996 
Revenue Adequacv Findin^s for NS and CSX 

Item 
(1) 

STB s 1996 Cost of Capital Rate 
.STB's \996 Revenue Adequacy Finding Eor NS 
STB's 1996 Revenue .Adequacy Finding Eor CSX 
1996 Revenue Adequacy Calculations Assuming' 
a. NS and 58% of Conrail and Conrail Premium 
b CS.X and 42% of Conrail and Comail Premium 

Source [-.xhibii i IDC Si, Columns (K) .ml (<̂ ) 

Amount 
(2) 

8,9% 

NS' return on investment will be reduced by 
CSX's return on investment will be reduced bv 

% (i.e . from 13 0% to _._%) and 
(1 e , frcm 8.9% to %) if both 

Conrail and 
calculatu>ns. 

the Conrail premium are included in the STB's revenue adequacy 

The adverse impact on the jurisdictional threshold and revenue adequacy calculations of 
includmg the Conrail premium can be avoided Specifically, the status quo' can be 
.ichievcd by including the difference between either the appraised value or the acquisition 
cost and the pre-acquisition historical book value ofConrail into property Account 80 --
Other TJements of Investment Following the existing STB revenue adequacy 
procedures, debits placed in Account 80 will be excluded from revenue adequacy 
calculations Also monies placed into Account 80 for regulaU)ry costing purposes will 
not impact the railroads' variable unit costs based on existmg L'RCS procedures This 
remedy easily can be implemented by the carriers, with no additional accounting or 
administrative burden. 



III. IDENTIFICATION OF PREMIIM FOR REGULATORV PURPOSES 

CS.X ,iiid NS .ire purchasing Conrail shares tor S billion^ The hi^ik v.ilue nf ( onrail 

shares equal S billion- According to CSX's .md NS' testimony and data, their preliminary 

appraised value of Conrail assets is estimated at S billion-. which can be contrasted to thc 

historical gross book value oj Conrail's assets which equals S billion^ The purchase price 

lias been alliKated ' "< to ("S.X and _ % to NS. 

A premium occurs when an acquiring railroad pays a amount in excess of the acquired 

railroad's histtirical book v.ilue In this case, the premium largely results from escalatr.g tender 

otters made bv (\SX and NS between October. 1996 and February. 1997. when each was 

seeking to .icquire CiUirail separately Whether a premium is reflected on the carrier's backs 

depends ujKm the .iccountine rules used tor a merger If the merger is treated for accounting 

purposes .is a Pooling of Interests', a premium would not apply because the historical book 

v.ilues ot both r.iilroads .ire simply combined If the merger is created for accounting purposes 

as a Purchase ', a premium would equal the difference between the consideration given for the 

acquired company and its book value CS.X and NS are utilizing Ihe purchase a';counting 

methodology in their acquisuion of Conrail-. 

Ihc purchase price equals the monies CS.X and NS paid to purchase the shares ot Conrail It does not include 
ihe S2 I billion in Conrail debt that CSX and NS assumed 
rhe book value ol Conrail net investiiieni represents the \alue used to calculate whether or not Conrail is 
revenue adequate I'ollowing the STB s emstini; revenue adequacv procedures 
Preliminary esimiatcs ()f the appraised v.ihie ot ("onrail made bv f'n^c W .iterhousc 
rhe historical b<Hik v.ilue represents ihe v.ilue ot the Conrail .issets used tor reeulatorv costing purposes i e , 
gross investment in assets less .iccumulated depreciation 
In the 1.1S1 three mergers, the acquistiu n costs exceeded ihe historical bi>ok value I hese three mergers were 
I 'nion Pacific. Soulhern Pacific ('CP SP"), Burlington Nonheni Santa Fe ("BNSF") and L'nion Pacific C'hicago 
.ind Northwestern ( TP CNW"» In iwo of the three mergers the premiums have been quantified .ind recorded 
III the financial records ot the railro.ms The I P SP have vet to consolidate hir financial rept>ning (lurposes. 
so the premium is still not jiubhclv reported In none ol these cases, however ha.s the STB been called upon 
to rule on ihe leciimin, v ol ihe carriers treatment of the premium tor regulalory purposes 



A. PREMIUM FOR 

REGULATORY PI Rl*OSES 

It left in Its current form, the premium that CS.X and NS are paying for Conrail will 

artificially lower the STB's annual revenue adequacy calculations for CSX and NS, The 

reduction will be artificial becau.se the increasj in net investment would not be the result of any 

increase in the actual value of Conrail's assets as instrumentalities of transportation. 

Additionally, the premium will increase CSX's and NS' variable cost of providmg service based 

on the STB's Uniform Railroad Costing System ('URCS "). which in turn wili artificially 

mcrea.se the jurisdictional threshold level used to identify traffic that falls under STB jurisdiction 

and .ilso used as a floor for regulatory rate setting purposes. 

The quaniificatum of the premium may be different for revenue .adequacy calculations than 

It is for jurisdictional ct)sting purposes. For revenue adequacy determinations follow ing current 

S TM proc'-'d r JS, the net investment base of the acquiring railroad(s) i e . CSX and .NS is 

increased by the lower of the purchase price or the apprai.sed (fair) value-

Tor jurisdictional costing purposes, the purchase accounting rules ior the Uniform System 

of .Accounts ("USOA") used in URCS specify how road and equipment property will be 

recorded - The reason the premium may be higher tor this regulatory purpose is that the 

\ i.iilroad s .isseis ue determined tor revenue adequacv puqioses in .tccordance with GAAP Cosl (iA.AP Cost 
ctjuals " llie v.ilue ol the resources torgone by the entity to acquire the assets All CIA,̂ P Cost, as applied 
in business combinations, is acquisition cost ' Acquisition Cost equals " For all assets acquired through 
a business coinbinaiion. .icquisiiion cost is ihe lower of (I) the aggregate purchase price of the tirin or (2) the 
lair value ol the tangible and identitiable intangible .Lsseis at the tune of the business combination " Railroad 
Accounting Principles, Final RefKirt. Sept I !'JH7 Volume J. pages S9 and 115 
CFR 4g Pan 1:0!. Rule 2 is 
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railroads have the option to utili/e appraised (fair) value instead i)f acquisition cost when assets 

.tre acquired for other lhan cash-

I IKIVC estimated the premium paid by CSX and .NS for Conrail's assets for both revenue 

adequacy and jurisdictional costing purposes .A Summary *;( the premium calculations is shown 

in Table 4 below 

Item 
(1) 

I CSX 

2, NS-

3 Total 

Table 4 
Summary of CSX and NS 
IVemium Paid for Conrail 

($ in Millions) 

Tor Revenue For Jurisdictional 
.Adequacy Purposes Threshold Purposes 

<2) (3) 

• Ba5ed on of total 
B.T-Scd on ot total 

Source Fxhihit i IDC" 2) 

The results of my analysis is a premium of $ _ billion for revenue adequacy purposes and 

S billion for regulatory costing purposes. 

The appraised (iair) value option wa.s followed in recording the road .ind equipment values for the BNSF and 
CP I'NW mergers In tvoih cises the .ijjpraised value was greater than the purchase value The CP SP have 
yet lo cimsolidaie tor financial reporting purposes, so the premium is still not publicly reported 



IV. IMPACT OF PREMIIM ON JURISDICTIONAL THRESHOLD 

If the premium CSX and NS are paying for Conrail is included in each railroad's general 

purpose costing formula ( "URCS"). each railroad s umi costs will artificially increase. In turn, 

each railroad's variable cost of providing service will artificially mcrease which wi'i have an 

adverse impact on the SIB's jurisdictional threshold calculations to the detriment of a captive 

shipper seeking regulatory relief from unreasonable rail r.ifs This detrimental impact will 

come in two forms, 

first, the STB detemiines whether or iK>t ii has jurisdiction over a specific shipper 

iiKtvement bv comparing the challenged rate to the railroad's variable cost of providing service. 

If t.he resulting rate to variable cost ratio exceeds the STB's current jurisdictional thre«^hold ratio, 

Vvhich IS currently I 80. then the S TB has jurisdiction over the specific moven".ent If CSX's 

in NS' variable costs have been artificially increa.sed 'necause of the premium paid for C i r a i l . 

It will take a higher rate t. trigger STB jurisdiction over a captive shipper's movement than 

would he the case absent the premium In other words, the railroad could impose greater rate 

increases and still remain immune from STB scrutiny 

Second, during the maximum rate detemiination phase oi a complaint case based on 

C( istrained Market Pncmg. the STB will set rates at the higher of stand-alone costs or the 

jurisdictu)nal threshold level. l e , the jurisdictional ihieshold level is a floor for rate setting 

purposes If CS.X's and NS' variable costs have been artificially incre3.sed because of the 

premium paid for Comail. in a given ca.se the STB may prescribe a higher rate for a captive 
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shipper's inovements than the STB would have prescribed if the Conrail premium were not 

included in the individual railroad URCS cost formula 

To illustrate the impact of including the Conrail premium for regulatory costing purposes. 

I solved the CS.X and NS URCS formulas presented by their witnesses in this proceeding 

assuming that each accounted for the acquisition premium by including the premium in the 

individual investment projierty accounts I then applied these artificially inflated unit costs to 

an average coal movement to determine the impact ofthe premium on the jurisdictional threshold 

level ot hypothetical CS.X and IN'S coal movements, again assuming the premium is improperly 

mcluded m their svstem of accounts The results of my analysis are summarized below 

A. INCLl SION OF 
THE PRE.viIUM 

Railroad investment is recorded 'n individual property accounts and annually reported to the 

STR m each railroad s Annual Reports Form R I Most accounts are depreciable accounts 

following GAAP accounting ules with the exception of certain non-depreciable accounts, e g , 

land These Torni R I monies are ir luded in URCS, URCS applies these investment values 

to the applicable cost of capital rate, variability percentages and activity in developing the return 

on mvestment i 'ROI") variable unit costs and depreciation unit costs If the premium is not 

excluded in developing URCS unit costs- . the variable costs and jurisdictional threshold for the 

movement being considered will increase significantly 

— Based on |-rocedures followed in I P CNW ,ind BNSF mergers, the railro.ids have been revaluing the investmeni 
.imouiits in these propertv .iccounts wiihoui regard to correct accounting mles 



- I I -

The first step 1 follimed in developing the jurisdictional threshold impact was to record 

CS.X"s and NS" portion of the Conrail premium in their respective property accounts- In 

addition. I increased the reported annual depreciation values to acc 'U".t for the incremental 

annual depreciation asstKiaied with the Conrail premium After I made these modifications. I 

mcluded the mllated property acc(>unts and assumed depreciation in the CSX and NS URCS 

formulas which resulted in unit costs including the Conrail premium for each carrier. 

B. EXA.MPLE OF IMPACT ON 

AVERAGE CSX COAL MOVEMENT 

During CSX s Witness Sharp s deposition, he described the characteristics or an average 

eastern unit coal tram movement Specifically, at pages 292-306 of his deposition. Witness 

Sharp identified the following characteristics as typical for a unit tram hauling eastem coal to 

an electric uiiiitv 

Table 5 
Average Unit Coal Train Characteristics 

Item 
(1) 

1 Average loaded direction haul -- miles 

2 Cars per train 

3. Net tons per car 

4 Railcar owner 

Amount 
(2) 

- I followed the methodology used by the railroads in the BNSF merger and ihe LIP/CNW merger 
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1 applied Witness Sharp's average coal tram characteristics to URCS unit costs that are 

based on CSX operations plus the portion of Conrail that CSX is purchasing I developed the 

CS.X/Conrail unit costs two different ways i e . with and without CSX's portion of the premium 

that It IS paying for Conrail The results of this application is summarized in Table 6 below. 

Table 6 
Impact of Conrail Premium on 

CSX Variable Costs and Jurisdictional Threshold 

Item 
(1) 

1 CSX Variable Cost Per Ton 

a Without the Conrail Premium 

b With the Conrail Premium 

c 'c Increase 

2 CS.X Jurisdictumal Threshold Per Ton 

a Without the Conrail Premium 

b With the Conrail Premium 

c % Increase 

Source Fxhibii i TDC M 

.Amount 
Per Ton 

(2, 

Table 6 above shows that if the premium that CS' .:aying for Conrail is incorrectly 

included in ( SX's system of accounts. CSX's vanable cost of service and the resulting 

jurisdictional threshold will he inflated by '< or over $ _ per ton. 
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C. EXAMPLE OF IMPACT ON 
AV ER.AGE NS COAL .MOVEMENT 

I next applied the same coal train characteristics identified in Table .'5 above to URCS unit 

costs that are based on NS operations plus the portion of Conrail that NS is purchasing, I 

developed the NS/Conrail unit costs two different ways, i e , with and without NS" portion of 

the preinmm that it is paying for Conrail The results of this application are summarized in 

Table 7 below. 

Table 7 
Impact of Conrail Premium on 

NS' Variable Costs and Jurisdictional Threshold 

Item 
(1) 

1. NS Variable Cost Per Ton 

a Without the Conrail Premium 

b With the Conrail Premium 

c '"r Increase 

2 NS' Jurrsdicfional Threshold Per Ton 

a. Without the Conrail Premium 

b With the Conrail Premium 

c % Increase 

.Amount 
Per Ton 

(2) 

Source; Fxhibit (TDC 4) 
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Tabie 7 above shows that if the premium that NS is paying for Conrail is inconectly 

included in NS' system of accounts, .NS' variable cost of service and the resulting jurisdictional 

threshold will increase by _ % or by over S per ton 
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V. IMPACT OF PREMR^l ON REVENUE ADEQUACY DETERMINATION 

The .STB has established that a railroad has adequate revenue to cover expenses and attract 

capital when its return on investment equals or exceeds the railroad industry cost of capital rate. 

The STB calculates the cost of capital rate annually as the railroad industry capiul rate using 

current market rates for debt and equity The rate of remm on investment is defined by STB 

as "net railway operating income divided by a calculated net investment base' . - In 1996. the 

STB found that the railroad industry cost of capital was 119% after taxes The STB's 1996 

revenue adequacy calculations for the three railroads involved m fhe Conrail acquisition are 

summarized in Table H below 

Table 8 

STB's 1996 Revenue Adequacy Findings 

Item (I) 

1 STB's 1996 Cost of Capital Rate 

2 STB's 1996 Revenue .Adequacy Calculations' 

a NS 

b CSX 

c. Conrail 

.Amount 
(2) 

11.9% 

13,0% 

8.9% 

8 4% 

Source Fxhibit iTDC Si, (^olumns i t h r o u g h '4) 

^ :̂ 64 I C C at 821 
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Table 8 demonstrates that in 1996 and based on the STB's revenue adequance procedures. 

NS is a revenue adequate railroad :ind CS.X and Conrail are approximately three points below 

the revenue adequacy level. 

In order to test the impact on NS and CSX revenue adequacy calculations of their acquisition 

of Conrail, I llrst combined Conrail with .\'S and CS.X ba.sed i)n each railroad's acquisition 

percentage . e , NS is acquiring _ % ofConrail and CSX the remaining % The results of 

this combination, before the premium that NS and CSX paid for Conrail is considered, on the 

S TB's revenue .idequacy calculation is shown in Table 9 below 

Table 9 
Impact on STB's 1996 Revenue .Adequacy Findings 

of Combining Conrail with NS and CSX 
Before The Premium is Considered 

Item 
(1) 

1 S TB s 1996 Cost of Capital Rate 

2 S TB's 1996 Revenue .Adequacv Calculations Assuming' 

a NS and of Conrail 

h CSX and ofConrail 

.Amount 
(2) 

Sl̂ urcc F'chihit iTDC S|. Columns (Si and (6i 

When NS' ptmion of Conrail is included before the premiuin is considered, NS' return or 

net mvestment declines from 13 0'"< ( Table 8. Line 2a) to _% (Table 9. Line 2a), Similarly. 

when CSX's portion ofConrail is included before the premium is considered, CSX's return on 

net investment declines from 8 9% (Table 8, Line 2b) to % ( Table 9, Line 2b) These 
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results are in line with expectations, given Conrail's relative underperformance as compared fo 

CSX and NS (particularly NS) 

In order to test the impact of including the premium (hat NS and CSX are paying for 

Conrail on the STB's calculation of revenue adequacy for NS and CSX. 1 utilized the following 

procedures: 

i I requested and utilized the STB's 1996 revenue adequacy workpapers as the starting 
point for my calculation; 

2. I divided all t.he Conrail revenue adequacy components on the basis the NS and CSX 
acquisition percentages i.e . % for NS and _ % for CSX, 

3. I eliminated Conrail's booked accumulated depreciation in quantifying the premium paid 
for Conrail's assets for revenue adequacy purposes This adjustment equals $ _ billion; 

4 I included the annual depreciation associated with the Conrail premium; and. 

5 The Conrail premium vvas reduced by $_ billion to reflect new defened taxes. 

When the Conrail premium is included with .NS and CSX income and investment and 

incorporated into the STB's revenue adequacy calculations. NS' and CSX's return on investment 

drop dramatically and wholly disproportionate to ConraiTs relative performance for 1996 The 

results of including the Conrail premium on NS' and CSX's retum on investment are 

summarized in Table 10 below 
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Tabie 10 
Impact of Including Conrail 

and Conrail Premium on STB's 1996 
Revenue Adequacy Findings for NS and CSX 

Item 
(1) 

1 S TB's 1996 Cost ot Capital Rate 

2 S TB's 1996 Revenue Adequacy Calculations Assuming-' 

a NS and % of Conrail and Conrail Premium 

b CSX and % of Conrail and Conrail Premium 

Amount 
(2) 

11.9% 

Source Exhibit (TDC 5), Columns |7) through i9) 

NS" return on investment will be reduced by _% (i,e . from 13 0% to ,_%) if NS' portion 

ofConrail and the Conrail premium are included in the STB's revenue adequacy calculation for 

.NS CSX's return on investment will be reduced by % (i e , from 8,9% to , %) if CSX's 

portion of Conrail and the Cimrail premium are included in the STB's revenue adequacy 

calculation for CS.X, As 1 noted above, these reductions are not attributable to Conrail's actual 

financial performance or a change in the intrinsic value of its assets Rather, they are simply 

the artificial, arithmetic result of reflecting m regulatory costs the consequence of CSX's and 

NS" 1996-1997 tender offer battle 
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V I . PROPOSED REMEDY 

Simply stated, the premium NS and CSX paid for Conrail should not impact either the 

jurisdictumal threshold calculation of an individual captive movement or the annual revenue 

adequacy determination of either NS or CS.X To include the premium for either purpose is to 

require captive shippers and others dependent on the STB's regulatory costing procedures to 

subsidize CSX's and NS' bidding war In order to avoid this adverse and improper outcome, 

the STB should condition the acquisition of Conrail by not allowing the premium paid by NS 

and CS.X to be mcluded for purpose' of jurisdictional threshold and revenue adequacy 

calculations The procedures thai I suggest the STB adopt in order to maintain the status quo 

are outlined below under the following topical headings: 

A Revenue Adequacy Calculations 

n Jurisdictional Threshold Ualculations 

A. REVENUE ADEQUACY 
CALCILATIONS 

For purposes of revenue adequacy calculations. Coruail's net railway operating income 

('NROI") and net investment base should be identified at pre-acquisition or existing book levels. 

These monies then should be separated between NS and CSX on the basis of each railroad's 

acquisition percentage, i e , _ % for NS and % for CSX The resulting remrn on investment 

values w ill reflect the S TB's revenue adequacy calculauons without consideration of the premium 

NS and CSX paid for Conrail Table I I below summarizes the impact of making these 

.idjustments to the STB s 1996 NS and CSX revenue adequacy calculations, and compares the 

results to t i . ; S TB's 19*16 revenue adequacy findings for NS and CSX 
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Table 11 
Comparison of Results of Applying Suggested Revenue 

Adequacy Procedures to STB's 1996 
Revenue .Adequacy Findings for NS and CS.X 

Item 
(1) 

1 .STB's 1996 Revenue Adequacy Calculation 

2 STB's 1996 Revenue Adequacy Calculation 
Including Conrail Without the Premium 

Source, Fxhibit iTDC S) 

Return on Investment 
NS CSX 
(2) 

13,0% 

(3) 

8,9% 

By combining Conrail into NS' and CSX's revenue adequacy calculations (without 

ct)nsideration of the premium) based on the STB's procedures, NS' 1996 remrn on investment 

declines from 13 0% to _ % and CSX's 1996 return on investment declines from 8 9% to 

,_% These suggested procedures maintain the status quo. and are consistent with an 

absorption of Conrail that reflects its actual performance. 

Mechanically, the above revenue adequacy condition can be accomplished by including each 

railroad's portion of the Conrail premium into property Account 80 - Other Elements of 

Investment. Debits included in property Account 80 are excluded from revenue adequacy 

following the STB's existmg prcKedures The adjustment is straight forwa d. and does not 

involve any additional accounting or record keeping steps or other administrative burdens on the 

Carriers. 
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B. J l RISDICTIONAL THRESHOLD 
CALCULATIONS 

l or regulatory costing purposes, the STR and its predecessor, the Interstate Commerce 

Commission ( "ICC "). developed specific accounting mles to follow when the consideration paid 

to acquire rail as.sets is greater or less than original book values. 

The importance of original book values originated in the Interstate Commerce Act of 1887. 

Section 20 of the 1887 Act authorized the ICC to require annual reports from the railroads to 

show the cost and value of the earners" property Without accurate and dependable property 

records, it was impt)ssihle fo calculate the proper relationship between the cost of property and 

the capitalization of the railroads With the passage of the 1913 Valuation Act, the ICC 

detennined the original cost of railway property The goveming principle behind the railway 

property accounts during the 1913 valuation is that transportation property was to be recorded 

lor ratemakmg purposes according to the original cost. 

In 1963. a difference existed between the ICC's valuation records adjusted for annual 

additions and retirements and the railroads reported property values The ICC adopted .Acct)unt 

80 -- Other TTements of Investment to reconcile the railroads" historical book values to the 

values shown in the ICC's valuation studies. 

During the 1963 priKceding, the ICC recognized that the historical amounts originally 

entered by the railroads as Ihe cost of property were no longer reliable as a measure of actual 

cost In its April 17. 1963 order. - the ICC required the property values recorded on the ICC 

— Docket No 12|S1. Uniform Svsiem of Accounts for Railroad Companies 
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valuation records for each railroad to be recorded in the railroads' books and the difference 

recorded in .Account 80 This was done to provide an accurate record of the cost of property 

used in transportation service"---

In order to maintain consisiencv with these regulatory costing principles in accounting for 

the Ct)nrail acquisition, the STB should continue to use the accounting procedures it has in place. 

S[x*ciflcally. the STB should require CS.X and N'S to record their portion of Conrail's historical 

gross book value and accumulated depreciation as it was reported to the STB before the 

acquisition The difference between appraised (fair) value and the historical book value would 

be recorded in CSX's and NS' property Account 80 - Other Elements of Investment By 

placing the Cimrail premium in property Account 80, the CSX and NS unit costs as developed 

in the URCS fonnula will not be artificially inflated A^ain. this is an adjustment which easily 

can he made by the carriers without additional administrative cost or effort, 

I have developed Exhibit _( TDC-6) which separates Conrail's 199.S gross investment and 

accumukited depreciatuMi (including the premium) between NS and CS.X, This separation of 

Conrail would be consistent w ith existing STB accounting procedures and would avoid including 

the (^'luali premium into NS and r,SX variable unit costs. 

* Annu.il Report, l'*M page 54 
— From a general puqx>se costing jye'sjieciive. thc methodology consistently emploved by the ICC in measuring 

investment ha.s l>een original invesiment cosl (i e . the book valuei In Fx Pane No 271 decided August 20. 
l^'/b the ICC lound that ' ihe present original cost net investment rate base adequately reflects the value of 
railroad pro[)eny .md should be retained" and "that the net debits in Account 80. Other Items of investment, 
should not be included in the investmeni base, nor shtiuld the Account 80 credits be included while the debits 
are excluded " See. Fx Pane No 271. Net Investment Railroad Rate B-ise & Rate ol Return. 34S I C C. 
1494 (1476) 

- ' In Georgia Power, the ICC acknowledged thai Accouni 80 shcmld l>e excluded trom the developr-ent ot unit 
costs, notmg that 'the CRCS program currenily excludes Accouni 80 for general railroad variable cosl 
developmi It lAppendix. page 14) ICC Docket No 40581, Georgia Power Conipany, et al v Southem 
Railwav '̂ompanv et aj 
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STATEMENT OF QUALIFICATIONS 

My name is Thomas D Crowley I am an economist and President of the economic 

con.sulting firm of L F,. Peab(Xly & A sociates, Inc The tlrm's offices are located at 1501 

Duke Street, Suite 200, Alexandria. Virgima 22314 

1 am a graduate of the University of Maine from which I obtained a Bachelor of Science 

degree in Economics. I have also taken graduate courses in transportation at George Washington 

University m Washington. D C. I spent three years m die United States Army and since 

February 1971 have been employed by L E Peabody & Associates. Inc 

I am a member of the American Economic Association, the Transportation Research Forum, 

and the American Railway Engineering Association. 

The firm of 1. l i Peabtxly & Associates. Inc specializes in solving economic, marketing 

and transportation problems. As an economic consultant, 1 have organized and directed 

economic studies and prepared reports for railroads, freight forwarders and other camers, for 

shippers, tor associations and for state governments and other public bodies dealing with 

transportation and related economic problems, lixaniples ot studies 1 have participated in include 

orgaiii/imi ,irid directing traffic, operational and cost analyses in connection with multiple car 

inoveini-'its, unit tram v)perat:ons (or coal and other commodities, treight forwarder facilities. 

TOTC COl'C lail tacilil cs. divisions of through rail rates, operating commuter passenger 

service, iiid other studies dealing with inarkels .ind the transportation hy different modes of 

vaiKuis commodities from buih eastern and western onv îns to vai itvus desimations m the Um'ed 

I , . E. I'I:AH<M)Y A A.S.S<H IAIK.S, IN» 
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STATEMENT OF OUALIFICATIONS 

States. The nature of these studies enabled me to f)ecome familiar with the operating and 

accounting procedures utilized by railroads in the normal course of business 

Additionally. I have inspected both railroad terminal and line-haul facilities used m handling 

various commodities to various destinations m all portions of the United States These field trips 

were u.sed as a basis for the determination of die traffic and operating characteristics for specific 

movements of coal, both inbound raw materials and outbound paper products to and from paper 

mills, crushed stone, soda ash. aluminum, fresh fmits and vegetables. TOFC/COFC traffic and 

numerous other commodities handled by rail, 

I have presented evidence before the Interstate Commerce Commission ('ICC ') in Hx Parte 

No 347 (Sub-No 1), Coal Rate Guidelines - Nationwide which is the proceeding that 

established thc methodology for developing a maximum rail rate based on stand-alone costs. 

.Moreover. I have developed numerous variable cost calculations utilizing the various 

tormulas employed bv the ICC for thf development of variable cosis for common carriers with 

particular emphasis on the basis and use of Rail Fonn A. I have utilized Rail l orm .'\ costing 

principles smce thc beginning of my career with L. E Peabody ĉt Associ.iics Inc in 1971,'-' 

' K.ul cost fiiidiiig li.is bc-cn tlie cornerstone of ihis firm Dr l ord K I dw.inls the sen:"' p.i.'inti i>i liie mm 
I (IW.IKK .V IV.ibodv* w.r llic iii,i|or archilcci ill the development of Rail Form A Mr IV.ilxHly carried on ihis 
II.nillion 111 iimov.iiivc I OM limling until his rotirenieni in l*)S1 Mr Peabody's w.irk uu Imlcd p.iriici(),iiion in the 
Iciiucsscc V.illey Autlioiiiv s ( " I ' V A " ) coiu[niieti/jiioii ol R.ii! i'orm A Mi IVMIH)OV VV.IS ,I member of a 

I •imiuiilcc III ii.iiis|iiMi.uiMU (.tmsuli.mis which w.is orgaiii/cd lo .isscss ilic TV,A |iii)v cduic in oulci li> make .iv.ul.iblc 
iiiiiu' i.ijiii|i|cic .uul ,ini|ilili('il iu(nil il.il.i liii llic K.iil l-onii A Loiii|Hilcr pio^'.i.im 

' Subseqiienl to the iciiit iiu iil m I )i I dw.iids in l'>()S, the l i i i i i ii.iiiic vv.is ili.iiigcd lo 
1 I - I 'c . i lu i i lv .Vi Ass,Kl.lies IlK 

I , . E . r i AUODY &. A.SSiH l A I K S . |N( . 
t I I i S i > \ | t i • i I S M I t I \ 
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STATE.MENT OF OUALIFICATIONS 

I have also ana.yzed in -tail, the Uniform Railroad Costing System ( URCS ') and presented 

the results of my fmdings to fhe ICC in Ex Parte No 431, .Adoption of Ihe Uniform Railroad 

Costing System for Dtiemiining Variable Costs for the Purposes of Surcharge and JurLsdiclional 

ThreshoU. 'alculattons. 1 have been involved in tlie URCS process, either directly or indirectly, 

since the first interim report of the contractors was released. 

I have frequently prese'̂ t-d both oral and written testimony before the Surface 

Transportation Board (and its predecessor, the Interstate Commerce Commission), Federal 

Energy Regulatory Commission. Railroad Accounting Principles Board, Postal Rate Commission 

.ind numerous state regulatory commissions, federal courts and state courts This testimony was 

ueiiorally related to the development o[ variable cost of service calculations, fuel supply 

ecoiioimcs. contract inteqiretations. economic principles concerning the maximum level of rates. 

itiililciiK'titation n) niaxinium rate principles, and calculation of reparations, including interest. 

1 have also presented testmiony in a number of court and arbitration proceedings concerning the 

level i>t rates and rate ad|iistmenl procedures in specific contracts. 

Since Ihe implementation of the Staggers Rail Act of 1980. which clarified tha! rail carriers 

could Ciller mto transportation contracts with shippers. I have been ictivelv involved in 

iK'iMXi.iiing iransportalion contracts on behalf (it shippers Specifically. I ii.ive advised shippers 

collectiiing iMiispoti.iiioii I,lies b.iscd <>ii iriarkei conditions and carrier coiapctilton. iiiovcmciit 

sjK'cilk scMvtcc cotiiiiiitiiii'tUs, specitic cost based latc .kluistiuent ptovisioiis coim.ict teopeiieis 

ili.K tccogiii/e changes iii )>ioducitviiy. ,itid ciist b.iscd tiicillai) ch.iiges In |),iiin.til.ii. I li.ivc 

ulviscd N!II|>IHIS (Ml llu; ilicoiv .uul ipplic.ilioii o( uillcrcul tvpes ol i.itc .KI|IIS1IIKIII IDCCII.IIIIMIIS 

L. I ' . I'I AllODY & A.S.S4K IAI |.>. |N( . 
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STATEMENT OF OUALIFICATIONS 

for inclusion in transportation contracts. As a result of assisting shippers in the easiern and 

western portions of the United States. 1 have become familiar with operations and practices of 

the rail carriers that move traffic over the major rail routes tn the United States as well as their 

cost and pricing practices. 

In the two recent Westem rail mergers that resulted m the creation of BNSF and UP/SP, 

I reviewed the railroads' applications including their supporting traffic, cost and operating data 

and provided detailed evidence supporting requests for conditions designed to maintain the 

competitive rail environment that existed before the proposed mergers. In these proceedings, 

I represented shipper mteresLs. including plastic, chemical, coal, paper and steel shippers. 

I have partic'pated in various pnxeedings involved with the division of through rates. For 

example. I participated in ICC Docket No. 35585. .Akron, Canton & Younsstown Railroad 

Company, et al. v Aberdeen and Rockfish Railroad Company, et al. which was a complaint filed 

by the northern and midwestern rail lines to change the primary north-south divisions, I was 

|)er.sonally mvtvlved in all trafllc, operating and cost aspects of this proceedmg on behalfof the 

noithcin and midwestern rail lines, 1 was the lead witness o,\ behalf of the Lxing Island Rail 

Ro.id It) ICC Docket No 36874, Soiu c of Intent to File IJi vision Complaint by the Long Island 

Rail Road Companv. 

L . E. I ' l AltODY & A.S.S<H l A I K S . INC. 
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Development of Premium Paid for Conrail Assets 1/ 

Amount 
Item (Millions) 
(1) (2) 

Revenue Adequacy Premium 

1 fotai Cost to CSA\rjS at Conraii Shares Acquired 2/ 

2 Book Value of Conrail Shares 21 

3 Value o'E:liminated Accumulated Depreciabon and Asset Disposition 3/ 

4 Premium for Revenue Adequacy Purposes 4/ 

Regulatory Costing Premium 

5 Appraised Vdlue of Conrail Assets 21 

6 Gross \iook value of Conrail Assets 2/.3/ 

' Premium for Regulatory Costing Purposes 5/ 

Premium Deferred Taxes 

8 Deferred ' .axes dssociated with Fair Value 6/ 

1/ The Conrai l P r f m i u m ts rneasured on rwo bases an Acquisr t ion basis for Revenue Adequacy Purposes and an Appra isa l basis 

tor Regulatory 'Gosling and Jur isd ic t ional Th iesho ld Purposes 

21 Whi tehurst Depos,* ion E»hib«t No 1 

3' Conrai l 's 1995 Fo rm 10 ;', ^ a g r 45, Asset Disposi t ion equals $285 mi l l ion and Accumula ted Depreciat ion equals $2,102 mi l l ion 

4/ Line 1 - Lme 2 • Line 3 

5/ L i n e 6 L i n e 6 

6/ WhrtehursI Deposi t ion E>hib<t No 1 ident i f ies CSX s por t ion ot deferred t a i e s 9y d iv id ing this amount by CSX's share o( Conrai l 

total deter red l a i e s are calculated Deferred t a i es reduce Ihe investment base for t>oth revenue adequacy and regulatory cos t ing 

Note The Revenue Adequacv Pre in ium is b a t e d on Acquis i t ion Cost The Rai l road Account ing Pr inciples Board f ' R A P B " ) 

adopted GAAP costs as the basis fOf valu ing the rai l roads assets for Revenue Adequacy Purposes The RAPB 

def ined GAAP costs at. "The value o l the resources forgone by Ihe enti ty to acquire Ihe assets GAAP cost as app l ied 

in bus iness combrnalKins, is acqu is i t ion cost except in a poo l ing of interests ' GAAP cost is Ihe net t iook values of Ihe 

poo l i ng ent i t ies 

Note Ttie Reguta to iy Cos t ing P ' c m i u m is based on Appraisal Cost Recent ra i l road mergers have used appra ised value or fair 

market value in ad jus t ing the acqu i red assets ot Ihe purc f iased rai l road The last two mergers (i e BNSF and UP/CNWI 

used appra ised value in a d f u t t i n g the p ropeny accounts of the acqu i red rai l roads 

I.. K. PI':AB<)I)Y & Asstx'iAiKS, INC. 
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I Impact of Conrail Premium on Vanable Cost and Junsdictional Threshold 
• For Average CSX Coal Movement 

• A. Movement Assumptions For Costing 

1 I ine Haul Miles 
Source 

Sharp Deposition Page IMo 306 

1 2 Car frain Sharp Depositon Page No 292 

3 Tons Met Load Pet Cat Sharp Deposition Page No 292 

1 4 Railcar is Owned and Provided tiy CSX Sharp Deposftion Page No 296 

b hx Parte No 270 (Sub 4| Unit Tram Ad)ustments STB H;1ethodology 

• 6 CSXT s Premium Equals $ Billion Exnibil_(TDC-2) $ Billion times CSX 
share of Conrail 

Whitehurst Exihibrt 1 CRC 1995 lO-K 
and KlicK Electronic WorKpapeis 

M B. Variable Cost and Jurisdictional Threshold 

I Ntm Source 
(t| (2» 

1995 
CSXT 

W^CRC 
Portion of Premium 

(3) 

• Without Premium 

/ v'anaDle Cost Per Ton Phase ill URCS 

• 8 Jurisdictional 'hresl.^ .J i-ei Ton l ine 7 x 1 80 

With Premium 

M 9 Variable Cost Pet Ton Phase ill URCS 

'0 jurisdictional Threshold Per Ton Line 9 x 1 80 

1 Inctease 

11 Increase in Variable Cost or 
• Junsdictional Threshold (Line 9 - Line 7) or (Line 10 - Line 8> 

• L. E . PF.ABOOY & ASSOCIATKS. INC. 
[ 1 t l . l N U K I I i l i i N M I I S V I N 



1 Exhibit JTDCw*) 
Page 1 of 1 

1 Impact of Conrail Premium on Variable Cost and Jurisdictional Threshold 
' For Average NS Coal Movement 

• A. Movement Assumptions For Costing 

1 Line Haul Miles 
Source 

Sharp Deposition Page No 306 

1 2 Car Tram Sharp Deposition Page No 292 

3 Tons Net Load Per Car Sharp Deposition Page No 292 

• 4 Railcar is Owned and Provided by NS Sharp Deposition Page No 296 

5 Ex P,̂ rte No 270 (Sub 4) Unit Tram Ad|ustments STB Methodology 

• 6 NS s Premium Equals $ Billion ExhibitjTDC 2) $ Billion times NS 
share of Conrail 

Whitehurst Exihibit 1 CRC 1995 10-K 
and KlicK Electronic Workpapers 

B. Vanable Cost and Jurisdictional Threshold 

1 Item Source 
(1) (2) 

1995 
NS 

W/CPC 
Portion of Premium 

(3) 

fl Without Premium 

7 Variable Cost Pet Ton Phase III URCS 

1 8 Jurisdictional Threshold Per Ton Line 7 x 1 80 

With Premium 

1 9 Variable Cost Per Ton Phase III URCS 

10 Jurisdictiondl Threshold Per Ton Line 9 x 1 80 

1 Increase 

11 Increase In Variatjie Cost or 
1 Jurisdictional Tt-.ieshold (Lme 9 - Lme 7) or (Line 10 * Line 6) 

fl L . K. in-.ABODY & \SiHK lATVS. INC. 
H > i i i M » < l < i i M M l M M S 



IMPACT OF CONRAIL ANO CONRAIL PREMIUM ON 
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Ho 
Ol 

ACCUuHl 

ai 

Schedule 3bib 
Column ib) 

|3 | 

Sctiedule 3b2B 
Column \h) 2* 

|4| 

Conrail BoiiK Value 
)ve»imciil and ))i Ac^umuytcd DtvitiMion 

Accumulated {>upiociatio'i 
f)-r)-,t,., Con;ail 1995 t995CSXT 199514:. 

bciiedule 3S2B Sctiadule 33% Schedule 33b Schedule 3JS 
Column lb) 2 Column Column ^ | 3/ Column J, 

(5)' (61 (7) (8i 

1 , J ' ) $109 942 $0 

2 , J 209 689 22 811 

3 |4 i j a i n HOW 2586 757 

4 |5i Tunnel!, and iut ivrayi 27688 2 874 

5 161 Bridget tr«...tleb 227,358 51 941 

6 17) t legated Stiuclui* ' . 2576 2 769 

7 18) Tia:> 1 294 855 201 778 

6 (9) Rails and Other Tract. Material 2 503 630 304 233 

9 | 1 ' 1 Ballast 877012 (10,865) 

10 11 ). F enc«:i snow^hedi. & &igns 1 309 543 

11 l l 6 i F.cation & ofTice Bldy^ 183645 59 494 

12 07) f^uadway bidgs 11 937 4 574 

13 ( I8 i Water Station:. 480 343 

14 (19| Fuel Staticnb 33619 8 964 

l b 1201 Shop.j and enginenuu'jft:* 84 747 33 860 

16 122) Storage <Mrehoui>«i» 0 0 
17 (23) Wharves and dock;. 936 58 

18 (24) Coal and ore llv^arve:. 79 151 23957 

19 (251 TOFC/COFC lerminaib 77 212 31 587 

20 (261 Comm sy^temb 121 275 76 965 

21 (27) Signali. & inteilochar:. 368 989 131 446 

22 (29) Power Plants 1 140 476 

23 (31) Power Trans 8981 5 293 

24 (36) MiiC Stiuci J 868 530 

25 (37) Roar^ivay Machinei 98 537 73 496 

26 (39) Public tmp'otfemenlb 43207 5225 
27 |44) Shop machinery 52 041 27 81 7 

28 |45) Powei plani macnineiy 3 /3S 3 198 

29 Other 0 45 569 

30 Amortization Adiustmenti 0 4.38 536 

31 TOTAI. ROAD j r . 4 i ( '4« SI 548 228 

32 i 5 ; i Locomotues i »469 155 

33 |53; Freight tram car:. ' 4 : 0 4 ' 313823 

34 |54) Pa:>Mngar tram can.. 0 0 

35 (5b) Highway Revenue 2 ?90 1 920 

36 (56) Floating Lquipment 0 0 
37 (571 WoiK Equipmem 84 682 50271 

38 (58) Misc tqu ipmeni 31 401 26 735 

39 |59) Computei fcquipnenl 79 785 62 374 

40 Amofti/atjon Adiuiitment:. 0 30C 

41 TOTAI. EQUlPMfcrjT »2 078 827 S924 578 

42 |76) Inteiest during Con:>t K) 
43 i80l Other elemenli of invei.tmef.ii. 0 

i90i Construction worn in progresi 0 
GRAND TOiA i , J. ' 4^2 806 

1 Estimated Fail Value Depo:.ilon fc .hi t . i Ijw 
; Column ( J) . CSXT oi fJS 
i Colunir lb) < CSXT oi tJS 

• t.r.iDit iTCX" 2) Line 7 
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valiiatu^n record.s tor cich r.iiirr.ad to bo rccoriJcd in the railmads" book', and the difference 

icccrdt'd in .Account 80 This uas done tt, nnnidc an accurate record ot the cî st ot property 

used in tran.sponation service' -

In order to maintain consistency uith these reeulator\ costing principles in accounting tor 

the Conrail acquisition, the -STB should confnue to use the accvrjnting prc>cedures it has in place. 

Srvcit'icallv. the .STB should require C.SX anu NS to record their portion ot Conrail's historical 

gross book value and accumulated depreciation as it was reported to the STB before t.he 

.u.quisiiHui I'he dittercnce between appraised itain value and the historical book value would 

be recorded in CSX'^ and NS' property .Account .HO Other l-Jements of Investment By 

placing the Conrail premium in propeny Account 80, the CSX and NS unit costs as developed 

in the CRCS formula will not be .irtiticiailv inflated Again, this is an 'djustment which easily 

i-an be made by the earners vvithoui additional .idministralive cost or ct!ort 

I have dcscloped 1 xhibit i I DC bl which separates Conrail's 1995 gross mvestment and 

.iccumulited depreciation (including tfie premium) between NS and CSX This separituui of 

Conrail would be consLStent with e.xisting STB accounting procedures and would d\oid including 

the Conrail premium into NS and CS.X variable unit costs 

Annual Repon. ! ' ' M , p.ige .''4 
I riMii .< L"Mcr.il [nir]yisc casting iK-rspecitve, the methodology consi.sienily Ptnployed bv the ICT in mea.surinp 
inxosmieni has (>ccn oricni.il invesimoni cost n e , ihe hook valuer In Kx Parte No 271 decided ,\ugusi 20. 
I'J'Th the IC'C lound ih.ii " ihe present original cost net investment rare base .idequaielv retletis the value of 
railro.td propenv .ind ^h,luld tn- retained" and "that the net debits in ,-\ccount 80, (Jthet Items ot Investment, 
should not be included in ihe mvesunent base, nor should the .Atcount SO credits be included v^hile the Jebils 
are excluded ' See. 1% P.ine No J7l, Nei Investment Railroad Rale Base & Rale ol Rciurn. I C C. 
14^4 (1476) 

ii:' In (ieorgia Povver. the KX" acknowledged lhal \ccotmt KO stunild tx' excluded trotn ihc development of unit 
costs. iHiiing ih.ii 'ihe I R("S program currently excludes .Xccouni HO tor general railroad variable cosl 
development i,\ppendix. page 14> ICC" Dotket No 405X1, Cieorgia Power Conipany, el al v Souihem 
Railway C ompanv ei al 



VERIFICATION 

COMMONVVliALTH OF VIRGIMA ) 
) 

CITV OI- ALEXANDRIA ) 

THOMAS D CROWLliV. being duly sworn, deposes and says thai he has read the 
foregoing siaiemenl, knows t'.e contents th-reof and that the same are true as stated. 

I ho.Tias D Crowley 

Sworn to and subscrij^'d 
before 111*5 ihjs l l ~ day 
ol Cc^^^U^ . \991 

Witness I'lv h.iiid and official seal. 
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STATEMENT OF OUALIFICATIONS 

My name is Thomas D Crowley I am an economist and President of the economic 

consulting firm of L, E. Peabody & Associates, Inc The firm's offices are located at 1501 

Duke Street, Suite 200, Alexandria, Virginia 22314. 

I am a graduate of the University of Maine from which I obtained a Bachelor of Science 

degree in Economics. I have also taken graduate courses in transportation at George Washington 

University in Washington. D C I spent three years in the United States Army and since 

Febmary 1971 have been employed by L E Peabody & Associates, Inc 

I am a member of the American Economic Association, tlie Transportation Research Fomm, 

and the Amencan Railway Engineering Association. 

fhe flrr.i of L F: Peafxxly & As.s(Kiates. Inc specializes in solving i:conomic, marketing 

and transportaaon problems As an economic consultant. I have organized and directed 

economic studies and prepared reports for railroads, freight forwarders and other camers, for 

shippers, tor associations and for state governments and other public bodies dealing with 

transportation and relaied economic problems. Examples of studies 1 have participated in include 

organizing and directing traffic, operational and cost analy.ses in connecti >n with multiple car 

ii;o\cments, umt tram operations for coal and other commodities, freight forwarder riliiies, 

r o i C C()|'(- tail facilities, divisions of through rail rates, operating c inmuter passenger 

service, ,iiid oilier studies dealing with markets and the tran.portation by different modes of 

vanous commodities from boih eastern ant' western origins lo various destmations m the Cnited 

I : I ' . . n AIIOOY & A.VS<H l A I K S , lN< . 
I • M V . . . I I , , , , V M 1 I > M v 
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STATEMENT OF OIIALIFK ATION.S 

States I he nature of these studies enabled me to become familiar with the operating and 

accountinu procedures utilized by railroads in the normal course of business. 

Additionally, I have inspected both railroad terminal and line-haul facilities used m handling 

various commodities to various destinations in all portions of the United States. The.se field trips 

were used as a f>asis for the determination of the traffic and operating characteristics for specific 

movements of coal, both inbound raw materials and outbouiid paper products to and from paper 

mills, cmshed stone, soda ash, aluminum, fresh fmits and vegetables, TOFC/COFC traffic and 

numerous other commodities handled by rail 

1 have presented evidence fiefore the Interstate Commerce Commission t "ICC ') in Ex Parte 

No 347 (Sub-iNo 1), Coal Rate Guidelines - Nationwide which is the proceeding that 

established the methodology for developing a maximum rail rate based on stand-alone costs. 

Moreover, I have developed numerous variable cost calculations utilizing the various 

tormulas emploved bv the K T tor the development of variable costs for common carriers with 

Iiaiticiilar emphasis on the basis and u.se of Rail Form A. 1 have utilized Rail Form A costing 

principles since the beginning of my career with L F: Peabtnlv .'v Associates Inc in 1971 !' 

K.iil cost liiiduig li.is been the cornerstone of this linn Dr l-ord K l dw,irds ilie '.ciiioi partner ol the lirni 
I dw.iids .V IValxHtyV was lite m.i|or architect in the development of Rail l-orni A Mr IVabody carried on this 
ii.idiii.inoi innov.iiiveoisi linding until his retirement in \')H\ Mr Pc.i! work included p.iriicip.ttion in the 
lennessee V.illey Auiliotity s t- j VA") cot iputeri/Jtion ol Rail l-orm A Mr I'e.il.ody vv.is a member ol .i 

w.iiiiniiiceol It.uispoii.uioiuoMsiili.inis winch w.is organi/cil lo .issess I'le TVA pi.-ccdtitc iiioi.let n. make .iv.iil.ible 
iiiiiie iiiiiipli ic .Hid Miiiplilud iiipiil (I,K.I Im ilic K.nl l ouu A iniiipuiri pioui.uu 

• Siibseinieiii in ilu i.inciiKiii oi |)i I AIW.IKIS in I'Ids. ihc imn nanie w.is Ui.mgol lo 
I I- I'c.ilxMly .Si Assoi Mil's, Inc 

L . i ; . r i AIU)I)V A A.S.S(K l A I K S , INC. 
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STATEMENT OF OUALIFICATIONS 

1 h ive also analyzed in detail, the Unifonn Railroad Cos'i.ig System ( "URCS"; and piesented 

the results of my findings to thc ICC in I-x Parte No 4.'*1, .Adoption of Jie Uniform Raiiroad 

Costing Sy.stem for Determining Vanable Costs forthe Purposes of Sur 'harce and Junsdictionui 

ThreshoUi Calculations I have been involved in die URCS process, either directly or indirectly, 

smce the first interim report of the contractors was released 

I have frequently pre.sented both oral and written testimony betore the Surface 

Transportation Board (and its predeces.sor, the Interstate Commerce Commission). Federal 

I:nergy Regulatory (\)mmission. Railroad Accounting Principles Board, Postal Rate Commission 

and numerous state regulatory commissions, federal couns and state courts This testunony was 

generallv related to the development of variable cost of service calculations, tuel supply 

economics, contract interpretations, economic principles concerning the maximum level of rates, 

implementation i>f maximum r.ite principles, and calculation of iep..rations, including interest, 

I lune .ilso presented testimony in a number of court and arbitration proceedings concerning the 

level ol rates and rate .idiustment procedures in specific contracts 

Since the implementation ofthe Staggers Rail /\ct of 1980. which clarified that rail carriers 

coulJ enter into transportation contracts with shippers, I have been adivelv involved in 

iiegotMiing tiansportation cnntraLls on beh.ilf ot shippers .Specifically, I luive .idvised shippers 

collect mill', it.iiispoii itioii I.lies b.ised on market condition:, and c.iiiiei comjieiilioii. movement 

s|K'cilic serviee c>iiiimitnKiUN, . j^ul i^ l '•,̂ ^̂ •d i.iie .iJiiiMmeiu piovisioiis, coiiti.iet leopcneis 

III.II iccogm/e ch.mges in piodiicliviiy, ,iiid cost b.ised .tiictllaiy charges Ir. p.iiiiciii.ii. I li.ive 

.ulvised shippeis (Ml Ihe ilieoi v .uul .ipplicatioii ol dilleieiit tvpes ol i.iie .kl|iismu iii mccII.IIIIMIIS 

L. i : . n AIMMtY & A.VSCK lAIKS, INC. 
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STATEMENT OF OUALIFICATIONS 

for inclusion in transportation contracts. As a result of assisting shippers in the easiern and 

western ponions of the United States, I have become familiar with operations and practices of 

the rail carriers that move traffic over the major rail routes in the United Stafs as well as their 

cost and pricing practices. 

In the two recent Westem rail mergers that resulted in the creation of BNSF and UP/SP. 

I reviewed the railroads' .applications including their supporting traffic, cost and operating data 

and provided detailed evidence supporting requests for conditions designed to maintain the 

competitive rail environment that existed before the proposed mergers. In these proceedings. 

I represented shipper interests, including plastic, chemical, coal, paper and steel shippers. 

I have participated in various prtKcedings involved with ifie division of through rates. For 

example, I participated in ICC Docket No. 35585, .-ikron. Canton & Youngstown Railroad 

Company, et al. v .-Werdeen and Rockfish Railroad Companv. el al which was a complaint tiled 

l>v the nortliern and midwestern rail lines to change the primary north-south divisions, I was 

(lersoiiallv involved in all tratfic, operating and cost aspects of this proceeding on behalfof the 

IIOl them and midwestern rail Imes 1 was the lead witness on behalf of the Long Island Rail 

Ko.id 111 ICC Dockel No 3(>874, ,V<;/;< t' of Intent to File Diviston Complaint hy the Long Island 

Rail Road Companv 

L . i ; . I ' I AllODY & A.S.SOCIAII'.S, INC. 
I . I i M i M I I I i i s s i . 1 i M , 
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Development of Premium Paid for Conrail Assets 1/ 

Amount 
Item tMilliofvs) 
(I) (2) 

Revenue Adequacy Premium 

1 Total Cost to CSA\rjS ot Conrail Shares Acquired 2/ 

2 Book Val'je of Conrail Shares 21 

3 Value ot tliminated Accumulated Depreciation and Asset Disposition 3/ 

4 Premium'.-I Revenue Adequacy Purposes 4/ 

Regulatory Costing Premium 

6 Appraised Value of Coniail Assets 2/ 

6 Gross BooK Value of Conrail Assets 21,31 

7 Premium for Regulatory Costing Purposes Si 

Premium Deferred Taxes 

8 Oetened T.ixes associated with Fair Value 6/ 

1/ Th C o n r i i l P i r m i u m i i measured on two bases an Acquis i t ion basis tor Revenue Adequacy Purposes and an App ia isa l basis 

for Requlatofy Cost ing and Jur isd ic t ional Th resho ld Purposes 

2/ Whi tehurst Deposi t ion E ih ib r t No 1 

3/ Conrai l 's 1995 Form 10+< Page * 5 Asset D ispos i t ion et^uals S28S mil l ion and Accumu la ted O p r e c i a t i o n equals $2,102 mi l l ion 

4/ Line 1 Line 2 • Line 3 

5/ Line 6 L ine S 

6/ Whi tehurst Deposi t ion Hxhibtf No 1 ident i f ies CSX's por t ion ot deterred taxes By d r . i d i ng this amount by CSX s share of Conrai l , 

total deterred taaes are calculated Defer red t a i e * reduce the investment base tor bo th revenue aoequacy and regulatory cos t ing 

Note The Revenue Adequacy P r e m i u m is b a t e d on Acqu is i t ion Cost The R a i l r o a i Accoun t ing Pr inc ip le* Board ("RAPB ") 

. idopted GAAP costs as the b i s i s fof va l . i ing the raitroads assets f'.' Reven je Adequa..y Pu ipo»es Tlie RAPB 

i te l ined GAAP ros t s as "The va ue ot the resources torgone by the ••itity lo acqu i re Ihe assets GAAP cost, as appl ied 

in t^usiness combrnatKXts, is acquis i t io f t cost e i c e p i in a 'pool .ng ot in terests ' GAAP cost is the net book values ot the 

poo l ing enti t ies ' 

Note r h e Regulatory Cost ing P ' e m i u m is based un Appraisal Cost Recent ra i l road mergers have used appra ised value or fair 

mar l ie l value in ad|ust ing the acqu i red assets o l the purchased rai lroad Thc last two mergers | i e BNSF and UP/CNW) 

used appra ised v a l i i * in a d | u ( l i n g the p roper l y accounts o l the acquit ed rai l roads 

I.. E. PV:AB«)I)Y & As.stK iArns. INC. 



1 Exhibit_(TDC 3) 
Page 1 of 1 

• Impact of Conrail Premium on Variable Cost and Jurisdictional Threshold 
• For Average CSX Coal Movement 

• A. Movement Assumptions For Costing 

1 I ine Haul Miles 
Source 

Sharp Deposition Page No 306 

H 2 Cat Tiain Sharp Deposition Page No 292 

3 Tons Net Load Per Car Sharp Deposrbon Page No 292 

• 4 Railcai IS Owned and Pfovided by CSX Sharp Deposition Page No 296 

b tx Parte No 270 (Sub 4) Unit Tram Adjustments STB Methodology 

fl 6 CSXT's Premium Equals $ Billion 6xhiD(t_i TDC 2) $ Billion times CSX 
share of Conrail 

Whitehurst Exihibit-1 CRC 1995 10-K 
and Klick Electronic WorKpapers 

fl B. Variable Cost and Jurisdictional Threshold 

1 Item Source 
(i» m 

1995 
CSXT 

w/crc 
Portion of Premium 

(3) 

B Without Premium 

Variable Cost Per Ton Phase ill URCS 

H H Jurisdictional Threshold Per Ton Line 7 » 1 80 

With Premium 

fl 9 Variable Cost Per Ton Phase ill URCS 

10 jutisdictional Threshold Per Ton Line 9 x 1 80 

fl Increase 

11 Increase In Variable Cost 01 
1 Junsdii-.tional Threshold (Line 9 - Line 7) or iLine 10 - Line 8) 

fl L. K, Pl- ABODY & ASSOC'IAIE^. INC. 
B r i i i M l ^ l M i i W S S t l l 4 V 1 > 



Exhibit (TDC-4) 
Page 1 of 1 

Impact of Conrail Premium on Variable Cost and Jurisdictional Threshold 
For Average NS Coal Movement 

A. Movement Assumptions For Costing 

1 Line Haul Miles 

2 Car Tram 

3 Tons Net Load Per Car 

4 Railcar is Owned and Provided by NS 

5 Ex Parte No 270 (Sub 41 Unit Tram Adjustments 

6 NSs Premium Equals $ Billion ExhibrtjTDC 2) $ Billion times NS 
share of Conrau 

Source 

Sharp Deposition Page No 306 

Sharp Deposition Page No 292 

Sharp Deposition Page No 292 

Sharp Deposition °age No 296 

STB Methodology 

Whaehurst Exihibit 1 CRC 1995 10-K 
and Klick Electronic Workpapers 

B. Variable Cost and Junsdictional Threshold 

Item 
(1) 

Without Premium 

7 Variable Cost Per Ton 

8 Jurisdictional Threshold Pet Ton 

Source 
(2) 

Phase III URCS 

Line 7 X 1 80 

1995 
NS 

W/CRC 
Portion of Premium 

(3) 

With Premium 

9 Variable Cost Per Ton 

10 Jurisdictional Threshold Per Ton 

Phase III URCS 

Line 9 X 1 80 

Increase 

1 1 Increase In Variable Cost or 
Jurisdictional ""hieshold (Line 9 - Lme 7) or (Line 10 - Line 8) 

L. K. I»I-:AB<)I)Y & AssiKiATi'.s. INC. 



IMPACT OF CONRAIL ANO CONRAIL PREMIUM ON 

1996 REVENUE ADEQUACY CALCUUVTIONS 

1996 STB FINDING C S X &NS With CR 

Exhibit (TCX:-5) 

Page 1 ot 1 

CSX & NS With CR 

And Acqultition Premium 

C S X NS C o n r t i l C S X NS 

I'a.iroad ' . i m a i i SX MS fy.tri 4/ ^ . i r i i , « 4 / ^ • i h I .N S/ 

12) IJ I 14) 16) :« l 
1 

i 9 ) 

motnedyc^onsonaaleo N W O I 435 306 -ill) 6:' 8 ' 

• tMie^i . fniti VVo'><ir>g ap ' ash : 5 3 1 : 8 3 5 ; 
. (K ' .11 Non ran •' " I * ) * • . 4 1 <'.«) i 

(HfTienlal Oeprectal ion 1/ 

•Nei aain trar\slers 11 014 M M ] 

•• Adpusted NPOl •" 440,40* 13) 924 t40,S«« 

• I - i H - v . i m : " 0 -. ' . l - i 1 4^1.' Ih " - I ' . -

, 'I..I "V wiit "itart ^ *!b ;/ 
1 C o m b Net Inv R t E Av ( .473. r M 9 2 1 $ . i r 9 1 r j o . m 

^ If ' i \ 1 n d ) i) 

.1 "V -.un 0 0 0 

O E Inv Av • 0 0 

< F-.no 0 0 1 014 

0 i " ( ' 

ICK Av 0 0 3 106 

' i r - i " d i i » e i * M E n d 23 017 J 

Mel "Jpi n n Ass Stan 31 919 0 0 

Net Rai l Re* A s s Av 2 r . 4 M 0 0 

. ' , .fh ' j p M d M4 fi^'^ 1:3 '13-" : t i ! : 4 i 

' in Cac Start .'0.' • ' S 6 6 5 .'•ia : 6 5 

Worli C a p Av 176,441 I K . M I 267, r s j 

^ VI ' ,u hnd • 4 r t4 ' )91 ; >'0 611 . ' - i : s ( ) 4 V 

» i • I I S t a r t • 41X) 4 t 1 : »)3 b44 , --."4 M 

Acc Oel Tax Av 1 4 4 2 . » 1 2 IST O I I 2.56«.*7« 

11 .̂ '1| -lel f̂ v ' ^ s * b nd 

• •.•!) 
• ; - t 986 ' J 6 4 0 6 I 

11 .1 :> " . H T ^ V J S # S l j r t -• ' <>'T'l2 - 810 

' T i t Adi Net Inv B a s e ' 5 235,391 r 145, }9« 6,446,151 

TAX ADJUSTED ROI 8 4% 8,9% 13 0% 

i*')'wp.)pefs i'sx;hH(", x)U2nj 

^. i f»>fn„jfn fot Revpfii*e Adequacy •^Mpose* is S BHIKWI uAi.tjutsiiMir -ninus 8on*i Cost) Pius t i iminjted ^i cat̂ - ^p/(*«:i.stioni L<riiO't (TDC ?) 

»• • M-nus Line T PiuS Line 4 

f u f'liisi [Voo^itKjn t ihiDtt No ' ' s tx j r t ion ' le*ef 'ea By iivH3ir>g tnis dnoont by CSX s ' ve unraii total deterreo tane* d'e'.J'cuidleo 

tijmri ; I . .i.,v, .iiumn V '•^b < .o<u*Tin 1 .'l « uiuS i. inumri 14) 

' • • I 1 .iiumn . ••; • ,()(umn 16) • Column ( '\ 

L . K. I*I<:AB<)I)Y & A^KS^X IATHS. INC. 



1995 C o n r a i l B o o k V a l u e 

iLh i :d . i ic Inve i ln i cn l and i i i A ( v u m u l « t r u DtO' t t . i4 l io t i 

Conijii U) r 1 ! r ' . . " . • Comail 1995 
Line Schedule J52B Schedule 352B Schedule 352B Schedu e 3J5 
No A c c o u n t Column iPi Column ib j 2 Column (D) 2 Column ^ 

11) (2i 13) (4) |5| (6i 

1 \2i Lano i • .•'., »0 
2 i 3 i Grading 22 811 
3 l 4 f Ot^•r ROW 2 586 757 
4 (5| Tunrxeli and vurjway^ 27 688 2 874 
5 16) Bridge: "es 227,358 bl 941 
6 17) Elevff.f 'Ctuiei 2 575 2 769 

(81 Ties 1 294 855 201 778 
8 (9) Rails ana OtTiei Tiack Matenai 2 503 630 304233 
9 111) Ballast 877U12 (10 865) 

10 (13) Fences snowsheds & signs 1 309 543 
11 i16) Station & olTica Bidgs 183 645 59 494 
12 117) Roadway Bidgs 11 9 3 ' 4 574 
13 (18) Water Stations 480 343 
14 i l 9 ) Fuel Stations 33 619 ti 964 
15 (20) Shops and enginehouses 84 74? 33 860 
16 (22l Storage waret^ouses 0 0 
17 (23) 'Wharves and doc lis 936 58 
IS (24) Coat and oie whai>.«s 79 151 23957 
19 (25) TOFC/COC terminals 77,212 31 587 
20 (261 CorTirti systems 121 275 76 965 
21 (2 7) Signals & intertockars 368 969 131 446 
22 (29) Power Plant* 1 140 476 
23 (31) Power Tians 8981 5 293 
24 (35) Misc Struct 3868 530 
25 (37) Roadway Machines 98 537 73 495 
26 |39) Public impiovemerits 43207 5 225 
27 (44) Shop machinery 52 041 27 817 

28 |45| P o w « r p l a n i ma : , h i r l « r , 3 739 3 198 
29 Other 0 45 569 
30 Amortization Adjustments 0 4 i ' 536 
31 TOTAL ROAD i b 430 148 J l J48 228 

32 (52i Locomotives »1 1 38 328 S46» 155 
33 (53) Freight-train cars r41 841 313 823 
34 i54| Passenger tram cars 0 0 
35 (55) Highway Revenue 2 790 1 920 
36 (56) Floating tgu ipmeni 0 0 
37 (57| WorK Equipment 84 682 50 2.'1 
38 (58) MISC tguipment 31 401 26 735 
39 (59) Computei tqu ipmeni 79 785 62 374 
40 Amortization Adjustments 0 300 
41 TOTAL tQUIPMENT %: 078 82/' J924 578 

42 (761 Inteiest during Const to 
43 (80) Other elements ol investments 0 

i90. Construction work m progress 0 
GRAND TOTAL 1 J2 472 806 

.jiatttd Depieciation 
'995 CSXT 1995 NL. 

Schedule 335 Schedule 335 
Cc umn ^ ) 3. Column i j j , j 

|7) i8( 

1 Estimated Fail Value Cieposiior L.^iLii ' 
2 Column |3 | « CSXl or r jS 
3 C o l u m n (6 l « C S X T or tJS 

ii'tin-.ium showri ir: E«hitiit iTDC 2j Line 7 

"o m 
Bl M 

« 3 ."7 

• S 
^ —' 
- o 

n 
6. 

I . . K. PJ AHODV .V.S.SOt lATK.S, INC. 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

CSX CORPORATION MID CSX 
TRANSPORTATION, INC AND NORFOLK 
SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY 
COMPANY -- CONTROL AND OPERATING 
LEASES/AGREE.MENTS -- CONRAIL INC. 
AND CONSOLIDATED RAIL 
CORPORATION 

Fir\ar\ce Docket No. 33388 

ARGUMENT 

Consuiners r e s p e c t f u l l y submits t h a t the proposed 

a c q u i s i t i o n ~d d i v i s i o n of Conrail's assets between CSX and NS 

is not i n tbe p u b l i c i n t e r e s t and should not be approved. As 

explained below, the t r a n s a c t i o n (1) i s a n t i - c o m p e t i t i v e because 

a major c a r r i e r i s disappearing, the e f f e c t of which w i l l be to 

reduce Consumers' co m p e t i t i v e r a i l t r a n s p o r t a t i o n o p t i o n s ; and 

(2) generates a d d i t i o n a l , m u l t i - b i l l i o n d o l l a r f i x e d charges 

through an a c q u i s i t i o n p r i c e premium, the a l l o c a t i o n of which f o r 

r e g u l a t o r y purposes remains undecided, and yat the e f f e c t of 

which i s t o increase the exposure of c a p t i v e shippers l i k e 

Consumers t o unreasonable r a t e s . 

A c c o r d i n g l y , the t r a n s a c t i o n should not be approved 

absent a c o n d i t i o n t h a t w i l l ensure e f f e c t i v e c o m p e t i t i o n f o r 

coal t r a n s p o r t a t i o n t o Consumers' CSX-Cjptive Campbell Generating 

S t a t i o n , and a c o n d i t i o n t h a t protercs c a p t i v e coal shippers from 



f u t u r e p r i c i n g abuse by c o n t r o l l i n g the r e g u l a t o r y cost 

a l l o c a t i o n of the a c q u i s i t i o n premium. 

I 

THE APPLICABLE LEGAL STANDARD 

iJnder the Board's governing s t a t u t e , the ICC 

Termination Act, the Board's s i n g l e and e s s e n t i a l standard of 

approval" i n merger proceedings is t h a t "the [Board] f i n d the 

[ t r a n s a c t i o n ] t o be 'consistent w i t h the p u b l i c i n t e r e s t . ' " 

Finance Docket No. 32760, Union Fi - i f i c Corp., Union P a c i f i c R.R. 

Co., and .'Missouri P a c i f i c R.R. Co. -- Control and .Merger --

Southern P a c i f i c R a i l Corp., Southern P a c i f i c Transp. Co., St. 

Louis Southwestern Ry. Co., SPCSL Corp., and The Denver and Rio 

Grande Western R.R. Co., Decision No. 44, served August 12, 1996, 

at 98 ( unpr i n t e d 'i ( "UP./SP" } , c i t i n g , Missouri-Kansas-Texas R.R. 

Co. V. l!nited States. 632 F.2d 392, 395 (5th C i r . 1980;, c e r t . 

denied, 451 U.S. 1017 (1981); see also Finance Docket No. 32549, 

B u r l i n g t o n Northern Inc. and B u r l i n g t o n Northern R.R. Co. --

Control and Merger -- Santa Fe P a c i f i c Corp. and The Atchison, 

Topeka and Santa Fe Ry. Co., Decision No. 38, served August 23, 

1995 , at 50-54 ( unpr i n t e d W " BNSanta Fe"). 

The Board's p u b l i c i n t e r e s t " a n a l y s i s requires the 

Board to evalua t e , among other f a c t o r s : 

* The e f f e c t of the proposed t r a n s a c t i o n cn the 

adequacy of t r a n s p o r t a t i o n t o the p u b l i c ; 

* The t o t a l f i x e d charges t h a t r e s u l t frcm the 

prcposed t r a n s a c t i o n ; and 

- 2 -



* Whether the proposed t r a n s a c t i o n would have an 

adverse e f f e c t on co m p e t i t i o n among r a i l c a r r i e r s 

i n the a f f e c t e d region. 

49 U.S.C. §11324(b)(1),{3) and ( 5 ) . 

When performing t h i s p u b l i c i n t e r e s t a n a l y s i s , the 

e s s e n t i a l issue i s whether the perceived p u b l i c b e n e f i t s are 

overshadowed by purely p r i v a t e b e n e t i t s , which accrue s o l e l y t o 

the merging c a r r i e r s at the expense of the p u b l i c . See CSX Corp. 

-- Control -- Chessie and Seaboard C.L.I., 363 I.C.C. 518, 551-52 

(1980'i.- In making t h i s d e t e r m i n a t i o n , the Board focuses, i n t e r 

a l i a , on the c o m p e t i t i v e e f f e c t s of a proposed merger. This pro-

co m p e t i t i v e theme i s echoed i n the Nati o n a l R a i l T r a n s p o r t a t i o n 

P o l i c y ("NRTP"), which influences the Board's p u b l i c i n t e r e s t 

a n a l y s i s and thus provides a d d i t i o n a l guidance. See U P,/ C NW , 

supra at 53-54, c i t i n g , Norfolk Southern Corp. - Control -

Nortolk & W. Ry. Co. , 366 I.C.C l ' ' l , 190 (1982). The NRTP 

The former I n t e r s t a t e Commerce Commission expounded 
upon t h i s p o i n t i n i t s UP/C'W de c i s i o n and sta t e d t h a t : 

[ B l e n e f i t s to tii e combining c a r r i e r s which 
are the r e s u l t of increased market power, 
such as the a b i l i t y t o increase rates at the 
same or reduced service l e v e l s , are 
e x c l u s i v e l y p r i v a t e b e n e f i t s t h a t d e t r a c t 
from any p u b l i c b e n e f i t s associated w i t h the 
c o n t r o l t r a n s a c t i o n . 

See Finance Docket No. 32133, Union P a c i f i c Corp., Union P a c i f i c 
R.R. Co. and .Missouri P a c i f i c R.R. Co. -- Control -- Chicago and 
North Western Transp. Co. and Chicago and North Western .Ry. Co., 
Decision served February 21, 1995, at 53 ("UP/CNW"i. 



d i r e c t s the Board, i n t e r a l i a , tc • 

* Allow to the maximum extent p o s s i b l e , c o m p e t i t i o n 

and the demand f o r bervices t o e s t a b l i s h 

reasonable rates f o r r a i l t r a n s p o r t a t i o n ; 

* Maintain reasonable rates where there i s an 

absence of e f f e c t i v e c o m p e t i t i o n ; 

* P r o h i b i t predatory p r i c i n g and p r a c t i c e s , to avoid 

undue concentrations of market power and p r o h i b i t 

u n lawful d i s c r i m i n a t i o n ; and 

* Ensure the a v a i l a b i l i t y of accurate cost 

i n f o r m a t i o n m r e g u l a t o r y proceedings. 

Ŝ e 45 U.S.C. §10101(1),(6),(12) and (13). 

The Board's general p o l i c y statement governing mergers 

also emphasizes t.he im.portance of competition: 

[T]h€ [Board] does not favor c o n s o l i d a t i o n s 
t h a t s u b s t a n t i a l l y reduce the t r a n s p o r t a l ­
t e r n a t i v e s a v a i l a b l e t o shippers unless there 
are s u b s t a n t i a l and demonstrable b e n e f i t s t o 
the t r a n s a c t i o n t h a t cannot be achieved i n a 
less a n t i c o m p e t i t i v e fashion. Our an a l y s i s 
of the co m p e t i t i v e impacts of a c o n s o l i d a t i o n 
IS e s p e c i a l l y c r i t i c a l m l i g h t of the Con­
gress lona 1 l^' mandated commitment t o give 
r a i l r o a d s greater freedcm t o p r i c e w i t h o u t 
r e g u l a t o r y i n t e r f e r e n c e . 

49 C.F.R. § 1180.1(a)(emphasis added). 

Even i f the Board deterr.mes t h a t the o v e r a l l e f f e c t of 

a proposed t r a n s a c t i o n i s i n the p u b l i c i n t e r e s t , the Board s t i l l 

has broad a u t h o r i t y t o ..mpose c o n d i t i o n s on c o n s o l i d a t i o n s and 

c o n t r o l t r a n s a c t i o n s i n order to a.meliorate p o t e n t i a l haiTiful 

and/or a n t i - c o m p e t i t i v e e f f e c t s . See Union P a c i f i c -- Cont r c l --



Missouri P a c i f i c : Western P a c i f i c , 366 I.C.C 459, 562-64 (1992), 

a f f ' d sub, nom. Southern P a c i f i c Transp. Co. v. I.C.C, "36 F. 2d 

708 (D.C. C i r . 1984), c e r t , denied, 469 U.S. 1208 (1985); Santa 

Fe Southern P a c i f i c Corp. -- Control -- Southern P a c i f i c Transp. 

Co. , 2 I.C.C 2d 709, 807-08 (1986); see also 49 U.S.C 

§1 1 324(c ) . 

The c r i t e r i a f c r imposing c o n d i t i o n s t o remedy a n t i ­

c o m p e t i t i v e e f f e c t s of a proposed merger were described m the 

1995 BN,/Santa Fe d e c i s i o n as f o l l o w s : 

[W]e w i l l not i.mpose c o n d i t i o n s unless we 
f i n d t h a t the c o n s o l i d a t i o n may produce 
e f f e c t s harmful to the p u b l i c i n t e r e s t (such 
as a s i g n i f i c a n t r e d u c t i o n of c o m p e t i t i o n m 
an a f f e c t e d market), and t h a t the c o n d i t i o n s 
w i l l ameliorate or e l i m i n a t e the ha'-m^ul 
e f f e c t s , w i l ] be o p e r a t i o n a l l y f e a s i b l e , and 
w i l l produce p u b l i c b e n e f i t s (through 
r e d u c t i o n or e l i m i n a t i o n of the p o s s i b l e 
harm) outweighing any reduction to the p u b l i c 
b e n e f i t s producetd by the merger. 

BN/Santa Fe. supra, at 55-56. 

As Consumers demonstrates i n these Comments, and i n the 

attached testimonies of Messrs. G a r r i t y and Crowley and Dr. Kahn, 

(1) the .Applicants' proposal i s a n t i - c o m p e t i t i v e because the 

disappearance of C o n r a i l w i l l reduce Consumers' f u t u r e e f f e c t i v e 

r a i l t r a n s p o r t a t i o n options f o r coal shipments t o the s t a t i o n s 

not already c a p t i v e to CSX, w i t h o u t meaningful m i t i g a t i o n 

r e s u l t i n g from the A p p l i c a n t s ' planned j o i n t access to the MGA 

coal f i e l d s ; and (2) the a c q u i s i t i o n premium- paid by CSX and NS 

The amount and source of the a c q u i s i t i o n premium i s 
discussed i n Part I I I , i n f r a . 
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w i l l -- unless the c a r r i e r s are p r o h i b i t e d from i n c l u d i n g i t m 

t h e i r r e g u l a t o r y r a t e bases -- make i t much more d i f f i c u l t f o r 

shippers l i k e Consumers who are captive to CSX t o e s t a b l i s h the 

Board's j u r i s d i c t i o n over and ob t a i n meaningful r e l i e f from 

unreasonable r a i l r a t e s on c o a l , pursuant to 49 U.S.C §10701, et 

seq. Accordingly, the p u b l i c i n t e r e s t requires t h a t approval of 

the proposed t r a n s a c t i o n be denied. A l t e r n a t i v e l y , i f the Board 

determines t h a t approval of the merger i s warranted, then the 

p u b l i c i n t e r e s t r e q u i r e s t h a t the Board impose the c o n d i t i o n s 

described below i n order to p r o t e c t Consumers' l e g i t i m a t e r i g h t 

to seek reasonable coal r a t e s . 

I I 

THE TRANSACTION IS NOT IN THE PUBLIC 
INTEREST BECAUSE THE DISAPPbJVRANCE OF 

CONRAIL WILL REDUCE CONSUMERS' COMPETITIVE 
OPTIONS FOR THE RAIL TRANSPORTATION OF COAL 

The losf of C o n r a i l as a t r a n s p o r t a t i o n o p t i o n produces 

the obvious e f f e c t t h a t the r a i l t r a n s p o r t a t i o n p i c t u r e i n the 

East w i l l s h r i n k from three major c a r r i e r s to only two. This i s 

a problem, because " [ t j h e existence of only two f i r m s i n an 

i n d u s t r y does not s a t i s f y the general economic d e f i n i t i o n of pure 

c o m p e t i t i o n , which r e q u i r e s the existence of many f i r m s , no one 

of which has a s i g n i f i c a n t i n f l u e n c e on the market p r i c e . 

I n t e r n a t i o n a l D e t e c t i v e Serv. v. I.C.C, 613 F.2d 1067, 10''5 i i . l B 

(D.C. C i r . 1979), c i t i n g , E. Chamber I m , The Theory cf 

M o n o p o l i s t i c Competition, at 30-31 (''th ed . 1960 >.( d e s c r i b i n g a 

t w o - f i r m i n d u s t r y or "duopoly" as one type of m o n o p o l i s t i c 



i n d u s t r y ) . As Witness G a r r i t y e x p l a i n s , the a c q u i s i t i o n and 

d i v i s i o n of C o n r a i l between CSX and .VS w i l l have a p a r t i c u l a r , 

d e t r i m e n t a l impact on Consumers' eastern coal t r a n s p o r t a t i o n 

o p t i o n s . V.S. G a r r i t y , at 9-11. 

Consumers recognizes t h a t a r e d u c t i o n i n the number of 

r a i l options from 3 to 2 may not always r e s u l t i n a s i g n i f i c a n t 

loss of co m p e t i t i o n . See UP^SP, supra, a t 119-21. In Consumers' 

case, however, the relevant f a c t s show t h a t f o r the s t a t i o n s not 

already c a p t i v e t o CSX, the loss of an independent C o n r a i l w i l l 

lead t o an undue concentration of market power i n CSX's hands. 

V.S. G a r r i t y , at 11. See also Williams Depo. Tr. at 374.' Put 

another way, NS i s not an e f f e c t i v e s u b s t i t u t e f o r C o n r a i l when 

i t comes to lower s u l f u r coal t r a f f i c moving n o r t h to Consumers' 

f a c i l i t i e s . See 49 U.S.C §11324(b)(l) and ( 5 ) . 

F i r s t , the p r i n c i p a l o f f s e t t i n g " b e n e f i t " t h a t 

Applicants t o u t as .̂ n a m e l i o r a t i v e f a c t o r v i s - a - v i s the 

e l i m i n a t i o n of Conr a i l -- App l i c a n t s ' j o i n t access to the .MGA 

coai f i e l d s -- w i i l be of l i t t l e or no value t o Consumers. While 

Ap p l i c a n t s ' witness Sansom i n i t i a l l y claimed t h a t expanded MGA 

r a i l access should increase Consumers' options (see A p p l i c a t i o n , 

Volume 2A, V.S. Sansom at 315, 337), Dr. Sansom l a t e r admitted 

t h a t he had not examined Consum.ers' i n t e r n a l coal use data, i t s 

b o i l e r s p e c i f i c a t i o n s , or the environmental l i m i t a t i o n s which 

'in these Comments, c i t a t i o n s t o t r a n s c r i p t s of witness 
d e p o s i t i o n s are by witness name and page number. Copies of those 
p o r t i o n s of witness depositions referenced h e r e i n are included i n 
the Appendix t o t h i s Argument. 
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a f f e c t coal burn a t Consumers' generating f a c i l i t i e s i n drawing 

his conclusions. See Sansom Depo. Tr. at 51-52. In f a c t , ĜA 

coal has no meaningful r o l e t o play i n s a t i s f y i n g Cor.sumers' f u e l 

requirements. 

In h i s Statement, Mr. G a r r i t y addresses Consumers' burn 

requirements and the environmental r e g u l a t i o n s which govern 

Consumers' p l a n t emissions. See V.S. G a r r i t y at 3-7. In t h a t 

regard, Mr. G a r r i t y notes t h a t the p a r t i c u l a r c o n f i g u r a t i o n of 

Consumers' p l a n t s , the r e g u l a t o r y requirements imposed by the 

Environmental P r o t e c t i o n Agency ('EPA") and the State of Michigan 

e f f e c t i v e l y preclude Consumers from u t i l i z i n g higher s u l f u r .MGA 

co a l . For example, the use of MGA coal at Consumers' Campbell 

and Karn p l a n t s would r e q u i r e the blending of such a high 

percentage of western coal "that the r e s u l t i n g product's heating 

value would be too low f o r the pla n t s to maintain f u l l c a p a c i t y , 

absent ex t e n s i v e and expensive f a c i l i t y m o d i f i c a t i o n s . V.S. 

Gc-.rrity a t 10. Mr. G a r r i t y also explains t h a t w h i l e one 

f a c i l i t y , the Cobb p l a n t (which i s responsible f o r only 11% of 

Coni.umers' c o a l - d e r i v e d energy output) i s capable of burning a 

small amount of MGA c o a l , a f t e r 1999 "no p l a n t s ( i n c l u d i n g Cobb) 

can meet Phase I I a c i d r a i n r e s t r i c t i o n s u t i l i z i n g MGA coals w i t h 

c u r r e n t m.aximum blends of western c o a l . " V.S. Gai.'rity at 10. 

While dual access by NS and CSX t o the MGA coal f i e l d s 

may provide source competition f o r other u t i l i t i e s . Consumers 

w i l l see no concomitant b e n e f i t . Consumers' i n a b i l i t y t o burn 
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MGA c o a l , i n c o n j u n c t i o n w i t h i t s c a p t i v i t y t o CSX at the 

Campbell Plant, e s s e n t i a l l y renders the A p p l i c a n t s ' dual access 

to the .MGA region i r r e l e v a n t . 

Moreover, the disappearance of C o n r a i l i s p a r t i c u l a r l y 

t h r e a t e n i n g t o Consumers because p o s t - a c q u i s i t i o n , CSX w i i : 

dominate most eastern low s u l f u r coal t r a f f i c t r a v e l i n g by r a i l 

to the Great Lakes area. At t h i s time, CSX already serves the 

m a j o r i t y of eastern mines which o f f e r the low s u l f u r coal which 

is needed i n Consumers' p l a n t s . That f a c t , i n c o n j u n c t i o n . / i t h 

the acknowledged bias of NS's n a t u r a l t r a f f i c p a t t e r n s , as w e l l 

as I t s primary customer base, i n a s o u t h e a s t e r l y d i r e c t i o n --

i . e . , dway f r'"'m Consumers' generating f a c i l i t i e s -- w i l l 

guarantee CSX's lock on Great Lakes r a i l t r a n s p o r t a t i o n of 

eastern low s u l f u r coals. £ven i f NS' focus were t r a i n e d on the 

Great Lakes, the agreed d i v i s i o n of C o n r a i l l i n e s , e.g., i n Ohio 

leaves NS w i t h more c i r c u i t o u s r o u t i n g s t o important interchanges 

such as Toledo, than the Conr a i l l i n e s t h a t operate today. See 

A p p l i c a t i o n , Vol. 8, .Map Addendum. As a r e s u l t , the subject 

t r a n s a c t i o n w i l l severely l i m i t what l i t t l e c o m p e t i t i o n already 

e x i s t s f o r Consumers, as CSX's c o n t r o l over the eastern low 

s u l f u r coal sources w i l l be s o l i d i f i e d . V.S. G a r r i t y at "-8, 11. 

In sum, i f the subject t r a n s a c t i o n i s approved, and 

Conrail's c a r r i e r s e rvices d i s s o l v e , the r a i l t r a n s p o r t a t i o n 

options now open to Consumers, at le a s t w i t h respect t o s t a t i o n s 

other than Campbell, w i l l be constrained s h a r p l y by two f a c t o r s : 

the power of CSX m r e l a t i o n t o the Great Lakes t r a n s p o r t a t i o n 
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market, and the irrelevance of MGA coal for Consumers' energy 

needs. This anti-competitive r e s u l t i s inconsistent with the 

public i n t e r e s t mandate inherent in the governing statute, and 

should be addressed by the Board through appropriate conditions. 

49 U.S.C. §11324(c). 

I l l 

ABSENT CONDITIONS GOVERNING THE APPLICANTS' 
ACQUISITION PREMIUM, THE TRANSACTION IS NOT 

IN THF PUBLIC INTEREST BECAUSE IT 
EXPOSES CONSUMERS AND OTHER CAPTIVE 

SHIPPERS TO UNREASONABLE FUTURE RAIL RATES 

The " t o t a l f i x e d charges' a r i s i n g from the proposed 

a c q u i s i t i o n and d i v i s i o n of Conrail's assets include the premium 

th a t NS and CSX have paid f o r C o n r a i l ' s shares. See 49 U.S.C. 

§1 1 324(b ) (3 ) . To the extent t h a t c a p t i v e shippers, such as 

Consumers, are forced to shoulder a d i s p r o p o r t i o n a t e burden of 

the premium recovery v i a higher r a i l r a t e s , approval of the 

subject t r a n s a c t i o n would d i r e c t l y contravene m u l t i p l e goals of 

the NRTP. Yet, absent i n t e r v e n t i o n by the Board through 

a p p r o p r i a t e c o n d i t i o n s , t h a t i s p r e c i s e l y the r e s u l t t h a t the 

A p p l i c a n t s ' proposal threatens. 

A. The Acquisition Premium Implicates 
Consumers' Public Interest Concems 

As used i n these Comments, " a c q u i s i t i o n premium" r e f e r s 

to the amount paid by CSX and NS m excess of the book value of 

C o n r a i l ' s assets. Consumers submits t h a t m order to p r o t e c t 

c a p t i v e shippers from, being forced u n f a i r l y to subsidize the 

stock p r i c e war waged by the A p p l i c a n t s before they s e t t l e d on a 
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d i v i s i o n of C o n r a i l , only the book value of the C o n r a i l assets 

being acquired should be included i n CSX's and NS's investment 

bases f o r r e g u l a t o r y purposes. 

1. The Size o the Premium i s S i g n i f i c a n t . 

Based upon record evidence submitted to date, the 

p o t e n t i a l s i z e cf the premium v a r i e s from $ b i l l i o n t o 

$ b i l l i o n , depending upon the oasis f o r i t s c a l c u l a t i o n . 

See V.S. Crov'ley at 6-8 and E x h i b i t (TDC-2). V i r t u a l l y a l l of 

t h i s i s a t t r i b u t a b l e not t o su b s t a n t i v e changes i n C o n r a i l ' s 

performance or i n t r i n s i c asset value, but t o a stock tender o f f e r 

b i d d i n g war which led to an over s i x t y percent (60%) increase i n 

the p r i c e paid f o r Conr a i l ' s shares by CSX and NS over pre-tender 

stock t r a d i n g l e v e l s . See V.S G a r r i t y at 12. I t s a f e l y may be 

assumed t h a t A p p l i c a n t s (and t n e i r f i n a n c i e r s ) w i l l be l o o k i n g t o 

recover the value of t h e i r investment. In the a b s t r a c t , t h i s i s 

not remarkable. The f a c t remains, however, t h a t the premium i s 

an e x t r a o r d i n a r i l y high number r e l a t i v e t o the value of C o n r a i l 

before the b i d d i n g s t a r t e d . Absent Board i n t e r v e n t i o n , CSX and 

NS might simply r o l l t h e i r r e s p e c t i v e shares of the prem.ium i n t o 

t h e i r investment bases f o r r e g u l a t o r y accounting purposes. V.S. 

Crowley a t 6 n.6. Therein a r i s e s the problem f o r c a p t i v e 

shippers. 

2. The Book Value of Conr a i l ' s Assets Should 
Determine A p p l i c a n t s ' Future Investment 
Bases . 

In l i g h t of the r o l e played by a r a i l c a r r i e r ' s 

investment base m r e g u l a t o r y d e t e r m i n a t i o n s , i n c l u d i n g maximum 
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rates on c a p t i v e coal t r a f f i c . Consumers submits t h a t only the 

book value of Conrai l ' s assets ( i . e . , $3.2 b i l l i o n ) , ' and not 

the premium, should be included m CSX's and NS's investment 

bases f o r r e g u l a t o r y c o s t i n g purposes. V.S. Crowley at 6. 

Consumers focuses the Board's a t t e n t i o n on t h i s issue because i f 

the subject t r a n s a c t i o n i s approved, c a p t i v e r a i l t r a f f i c w i l l be 

the l i k e l y t a r g e t e d candidate t o pick up any slack m investment 

recovery, p a r t i c u l a r l y i f NS and CSX's p r o j e c t e d revenues f a l l 

s h ort of t h e i r r i g o r o u s estimates. 

The r i s k of Applicants' p o t e n t i a l f a i l u r e t o cover 

t h e i r investment cannot f a i r l y or p r o p e r l y be placed upon 

Consumers and other shippers i n the form of increased r a i l r a t e s , 

because those shippers have not been o f f e r e d (much less 

guaranteed) a share m any a d u i t i o n a l p r o f i t s which might a r i s e 

from the proposed t r a n s a c t i o n i f the A p p l i c a n t s ' revenue 

p r o j e c t i o n s prove to be conservative. See W i l l i s t o n Basm 

I n t e r s t a t e P i p e l i n e Co. v. Federal Energy Regulatory Comm.'n, 115 

7.3d 1 04 2, 1 044 (D.C. C i r . 1997) ( "a r u l e assigning the f i r m the 

b e n e f i t of good outcomes and customers the burden of bad ones a 

kind of 'heads, I win, t a i l s , you lose' r u l e , would seem t o give 

the u t i l i t y ' s management an unhealthy i n c e n t i v e t o gamble }; cA. 

Democratic Cent. Comm. v. Washington Metro. Area T r a n s i t Comm'n, 

485 F.2d 786, 806-07 (D.C. C i r . 1 9 7 3 j ( " [ t ] h e p r o p o s i t i o n t h a t 

c a p i t a l gam r i g h t l y mures to tne b e n e f i t of him who bore the 

r i s k of c a p i t a l loss has been accepted i n ratemaking law' ' . 

"V.S. Crowley at 6. 
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In analogous contexts and f o r the same reasons, i t has 

long been recognized t h a t the purchase p r i c e of new or a d d i t i o n a l 

assets i s not the proper measure of a u t i l i t y ' s increased 

investment base. See Farmers Union Cent. Exch. v. United States, 

734 F.2d 1486, 1528 (D.C. C i r . 1984)(an o i l p i p e l i n e attempted t o 

include a c q u i s i t i o n costs i n i t s r a t e base and was p r o h i b i t e d 

from doing s o ) ; T r a n s c o n t i n e n t a l Gas Pipe Line Corp. v. Federal 

Energy Regulatorv Comm'n, 652 F.2d 179, 180 (D.C. C i r . 1981). 

See also Montana Power Co. v. Federal Energy Regulatory Comm'n, 

599 F.2d 295 (9 t h C i r . 1979) ( the o r i g i n a l cost method has been 

a p p l i e d to p r o p e r t y a c q u i s i t i o n s by u t i l i t i e s t o prevent 

u t i l i t i e s from a r t i f i c i a l l y i n f l a t i n g t h e i r r a t e bases by 

acqui'-ino p r o p e r t i e s at unrea 1 i s t i c a l l y high p r i c e s " ) . The 

r a t i o n a l e f o r the p r o p o s i t i o n t h a t a c q u i s i t i o n premiums should be 

excluded from a r e g u l a t o r y investment base i s , as the Federal 

Energy Regulatory Commission has st a t e d , t h a t "a mere change m 

ownership should not r e s u l t m an increase i n the r a t e chdrged 

f o r a service i f the ba s i c s e rv i ce rendered i t s e l f remains 

unchanged. Docket No. OR79-1-000, W i l l i s t o n Pipe Line Cc. , 21 

FERC Para. 6],260, a t 61,635, quoted i n pa r t i n Farmers Union, 

734 F.2d at 1528 n.78. In t h i s case. Consumers' basic r a i l 

s e r v i c e w i l l remam e s s e n t i a l l y unchanged, and Consumers should 

not be expected t o bear the r i s k cf Ap p l i c a n t s ' investment -- i n 

p a r t i c u l a r . A p p l i c a n t s ' h e f t y a c q u i s i t i o n premium. As the 

Montana Power Co. c o u r t observed: ' [ t j h e t i s k of r e g u l a t i o n i s 

to prevent consumers from bearing more than t h e i r f a i r share of 
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[ t h e burden of the cost of t h e i r vendors' p l a n t f a c i l i t i e s ] i n 

i n d u s t r i e s where co m p e t i t i v e forces do not otherwise p r o t e c t 

them." 599 F.2d at 299-300. In the s p e c i f i c context of t h i s 

case. Professor Kahn agrees: 

As a matter of both economic and r e g u l a t o r y 
p r i n c i p l e , market values simply cannot be 
allowed to a f f e c t regulated p r i c e s , since 
t h a t would i n v o l v e the f a t a l c i r c u l a r i t y 
recognized by the Supreme Court 50 years ago: 
i f a company i s allowed to earn a 
"reasonable' r e t u r n on whatever p r i c e i t pays 
f o r an asset,, t h a t w i l l i n t u r n determine the 
p r i c e i t IS w i l l i n g to pay, up to the present 
discounted value of the f u t u r e stream of 
unconstrained monopoly p r o f i t s . Instead of 
regulated p r i c e being determined by cost, 
independently determined, the cost w i l l 
i t s e l f be determined by p r i c e and, i n t u r n , 
" j u s t i f y whatever p r i c e maximized p r o f i t s . 
No s e n sible system of r e g u l a t i o n can a l l o w 
such an outcome. 

As a d i r e c t consequence of t h i s p r i n c i p l e , 
whenever and wherever the net book value of a 
company's stock or assets serves as the basis 
f o r determining i t s permissible rates or 
r e t u r n f o r r e g u l a t o r y purposes, i t i s 
axiomatic t h a t those book values must be 
based on the o r i g i n a l cost Df the assets. To 
i n c o r p o r a t e market-value-based write-ups m 
the r a t o base to which the a l l o w a b l e r a t e of 
r e t u r n i s a p p l i e d m determining a regulated 
company's revenue requirements or 
e n t i t l e m e n t s - which m t u r n determine i t s 
a l l o w a b l e p r i c e s - i s to introduce a f a t a l 
c i r c u l a r i t y m t o the process. 

See V.S. Kahn at 18. 

Consumers' witnesses are by no means alone i n the view 

tha t an mvestment base c a l c u l a t e d by reference to a c q u i s i t i o n 

p r i c e i n s t e a d of book value i s i n a p p r o p r i a t e f o r r e g u l a t o r y 

c o s t i n g purposes. For examiple, A p p l i c a n t s ' witness John K l i c k 

recognized t h a t f o r purposes of c o n s t r u c t i n g 1995 Uniform R a i l 
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Costing System ("URCS") u n i t costs f o r the combined CSX/Conrail 

r a i l r o a d (assuming approval'), the book value of the assets 

procured was the relevant f i g u r e . See A p p l i c a t i o n , Vol. 1, V.S. 

Kl i c k at 4. When questioned whether he considered i t r e l e v a n t 

or necessary t o the c a l c u l a t i o n of an URCS a p p l i c a t i o n f o r the 

combined system t o r e f l e c t the a c q u i s i t i o n p r i c e m tne gross 

investment as opposed to the book value," Mr. K l i c k c a t e g o r i c a l l y 

responded "no." K l i c k Depo. Tr. at 47. Mr. K l i c k ' s testimony 

i s , of course, h i g h l y r e l e v a n t , because an URCS analysis such as 

the one performed by Mr. K l i c k fonriS the basis f o r v a r i a b l e cost 

analyses conducted f o r purposes of c a p t i v e shipper r a t e review. 

In s h o r t . Applicants cannot and should not be able t o 

guarantee t h e i r f u t u r e a b i l i t y to pa.= b-thrcugh the r i s k of the 

underreccvery of the a c q u i s i t i o n premium t o t h e i r c aptive 

customers, e s p e c i a l l y where those customers -- l i k e Consumers --

would not b e n e f i t from any f u t u r e w i n d f a l l to Ap p l i c a n t s , should 

such a b e n e f i t a r i s e . Contrary t o Board precedent, such a 

scenario r a i s e s the l i k e l i h o o d t h a t any perceived p u b l i c b e n e f i t s 

of the proposed t r a n s a c t i o n c e r t a i n l y would be overshadowed by a 

purely p r i . a t e b e n e f i t ( i . e . , guaranteed r i s k recovery) which 

would accrue s o l e l y to CSX and NS at the expense of the shipping 

p u b l i c . See CSX Corp. -- Control -- Chessie and Seaboard C.L.I., 

363 I.C.C a t 551-52 (1 980 ). 
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3. The Premium Would Profoundly A f f e c t Shipper 
Pro t e c t i o n s Under the Revenue Adequacy 
Standards and the J u r i s d i c t i o n a l Threshold. 

Given the paramount importance of the proper a l l o c a t i o n 

of the a c q u i s i t i o n premium f o r r e g u l a t o r y c o s t i n g purposes, i t i s 

p a r t i c u l a r l y t r o u b l i n g t h a t Applicants have o f f e r e d no assurances 

t h a t the premium w i l l not be i n s e r t e d i n t o t h e i r investment bases 

fo r purposes of f u t u r e r a i l r a t e reasonableness determiinations . 

Consequently, c a p t i v e shippers are at r i s k of f u t u r e unreasonable 

r a i l rates because, as witness Crowley demonstrates, i n c l u s i o n of 

the premium i n a r e g u l a t o r y c o s t i n g context simultaneously 

d e f l a t e s a c a r r i e r ' s performance f o r revenue adequacy purposes, 

and i n f l a t e s i t s v a r i a b l e costs. See V.S. Crowley at 1, ~. 

Revenue adequacy and v a r i a b l e costs form the backbone of maximum 

reasonable r a t e r e g u l a t i o n . See 49 U.S.C. §10701 et, seq. Rat*^s 

charged by a revenue inadequate r a i l r o a d are subject to less 

s c r u t i n y by the Board. See Coal Rate Guidelines Nationwide, 1 

I.C.C. 2d 520 1.1985), a f f ' d . sub nom. Consolidated R a i l Corp. v. 

United States, 812 F.2d 1444 (3rd C i r . 1987). Perhaps more 

i m p o r t a n t l y , the higher a c a r r i e r ' s v a r i a b l e costs, the higher 

the r a t e i t may charge a captive shipper before t r i g g e r i n g the 

Board's 180% revenue-variable cost j u r i s d i c t i o n a l t h r e s h o l d . See 

49 U.SC. §10707. As Applicants' own witness Sansom confirmed, 

Tn i t s f i n a n c i a l statements, CSX does acknowledge the 
existence of i t s p o r t i o n of the a c q u i s i t i o n premium. See 
A p p l i c a t i o n , Volume 7A at 44]. CSX notes t h a t i t intends to 
u t i l i z e a c q u i s i t i o n cost accounting procedures t o t r a c k t h i s 
debt. I d . The p u b l i c i s not t o l d , however, where e x a c t l y the 
premium w i l l f i t under such procedures. NS does not address 
accounting procedures f o r the premium at a l l . 
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i f the C o n r a i l a c q u i s i t i o n premium were included i n the net 

mvestment base used to c a l c u l a t e v a r i a b l e c o s t s , then c a p t i v e 

shippers -- i . e . , those who r e l y cn a market dominant c a r r i e r f o r 

s e r v i c e -- would face both higher rates and a higher 

j u r i s d i c t i o n a l t h r e s h o l d f o r access to r a t e review by the Board. 

See Sansom Depo. Tr. a t 133-35. 

In h i s testimony, witness Crowley analyzes and 

q u a n t i f i e s the impact of i n c l u s i o n of the C o n r a i l premium i n the 

App l i c a n t s ' investment bases on both the d e t e r m i n a t i o n of revenue 

adequacy, and the v a r i a b l e c o s t s / ] u n s d i c t i o n a i t h r e s h o l d f o r a 

t y p i c a l CSX u t i l i t y coal u n i t t r a m movement.'' The r e s u l t s of 

hi s analyses may be summarized as f o l l o w s : 

* Revenue Adequacy. O v e r a l l , the amount of NS and 

CSX's debt w i l l be s i g n i f i c a n t l y greater than revenues generated, 

the e f f e c t of which i s to ensure t h a t the c a r r i e r s are deemed 

s e r i o u s l y revenue inadequate" (thus s u b j e c t i n g t h e i r rates to 

lesser s c r u t i n y by the Board). As determined by the Board, the 

1996 r a i l r o a d i n d u s t r y cost of c a p i t a l was 11.9%. See Ex Parte 

No. 552 (Sub-No. 1), R a i l r o a d Revenue Adequacv - 1996 

Determination, Decision served August 14, 1997. Assuming the 

Co n r a i i t r a n s a c t i o n had taken place m 1996, i f C o n r a i l ' s assets 

were valued a t book value then CSX's r e t u r n on investment would 

The parameters f o r Mr. Crowley's h y p o t h e t i c a l eastern 
coal t r a m ( i . e . , number of cars, tonnage, costs) were derived 
from i n f o r m a t i o n provided by A p p l i c a n t s ' witnesses Sharp and 
K l i c k . See Sharp Depo. Tr. at 290-306; see also A p p l i c a t i o n , 
Vol . 1 , V.S. K l i c k at :'-23 . 
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have equalled %; NS's r e t u r n on investmei t l i k e w i s e would have 

f a l l e n , t o %. See V.S. Crowley, at 16-17 and E x h i b i t 

(TDC-5). Neither r e s u l t would be unexpected, as C o n r a i l modestly 

underperformed both CSX and NS i n 1996. In s t a r k c o n t r a s t , 

however, i f Conrail's assets are valued i n c l u d i n g the a c q u i s i t i o n 

premium, CSX's r e t u r n on investment drops t o %, w h i l e NS's 

r e t u r n on investment plummets to %. See V.S. Crowley at 17-18 

and E x h i b i t {'•lDC-5). The negative impact f o r revenue 

adequacy purposes of i n c l u d i n g the premium i n A p p l i c a n t s ' 

investment bases i s enormous, at once p l a c i n g both c a r r i e r s 

f a r t h e r away from the goal, and captive shippers f a r t h e r away 

from the a d d i t i o n a l r a t e s c r u t i n y t h a t revenue adequacy b r i n g s . 

Coal Rate Guidelines, supra 1 I.C.C.2d at 537-38. 

* Va r i a b l e Costs. Using CSX's own 1995 CSX'T̂  URCS 

u n i t costs (as developed by witness K l i c k ) , CSX's v a r i a b l e f o r 

witness Sharp's t y p i c a l eastern coal movement -- and the 

r e s u l t i n g j u r i s d i c t i o n a l t h r e s h o l d f o r Board review of CSX's 

rates -- increase by % over the l e v e l s t h a t o b t a i n i f CSX's 

investment base i s determined using the book value of i t s share 

of C o n r a i l . See V.S. Crowley at 4, 9-14 and E x h i b i t (TDC-3). 

Under t h i s i l l u s t r a t i v e example, a c a p t i v e shipper 

t r a n s p o r t i n g coal i n CSX u n i t t r a i n s e r v i c e c o n s e r v a t i v e l y i s 

exposed to a % increase i n v a r i a b l e costs when the premium, i s 

include d i l l the c a r r i e r ' s net investment bases f o r r e g u l a t o r y 

Witness Crowley's c a l c u l a t i o n s included no adjustments 
f o r recognized e f f i c i e n c i e s associated w i t h u n i t t r a i n s e r v i c e . 
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c o s t i n g purposes. This would be i n a d d i t i o n t o CSX's enhanced 

a b i l i t y to hide from Board s c r u t i n y behind i t s "revenue 

inadequate" s t a t u s . In r a t e terms, the i n f l a t e d v a r i a b l e cost 

means a m u l t i - m i l l i o n (or b i l l i o n ) d o l l a r subsidy of the C o n r a i l 

a c q u i s i t i o n by c a p t i v e shippers, s t a t u t o r i l y immune from Board 

s c r u t i n y . For example, per witness Crowley's a n a l y s i s , the 

h y p o t h e t i c a l CSX shipper's q u a n t i f i a b l e exposure , i n the form of 

increased r a i l r a t e s ) from the i n c l u s i o n of the a c q u i s i t i o n 

premium i n the net investment bases would run approximately $ 

per ton (based on a $ b i l l i o n d o l l a r premium f o r 

j u r i s d i c t i o n a l t h r e s h o l d purposes). See V.S. Crowley at 11-12 

and E x h i b i t (TDC-3). P l a i n l y , Consumers' and other c a p t i v e 

shippers' exposure i s i r the m i l l i o n s of d o l l a r s . 

B. Consuiners And Other Captive 
Shippers Are At Risk For Future 
P r i c i n g Abuses 

As witness G a m t y explains i n h i s testimony, the 

Campbell S t a t i o n produces approximately one-half of Consumers' 

c o a l - f i r e d g e n e r a t i o n , and i s served e x c l u s i v e l y by CSX. See 

V.S. G a r r i t y a t 3, 7. Campbell's r a i l t r a n s p o r t a t i o n needs 

c u r r e n t l y are served by CSX under a co i t r a c t which i s due to 

e x p i r e i n 1999- I d . a t 8, 12. 

Upon e x p i r a t i o n of Campbell's CSX c o n t r a c t , Consumers' 

p r i n c i p a l avenue of r a t e p r o t e c t i o n w i l l be the Board's 

j u r i s d i c t i o n over maximum reasonable r a t e s . The Board's 

p r o t e c t i o n at t h a t time i s paramount, because c a p t i v e shippers 

are p e c u l i a r l y s u s c e p t i b l e to c a r r i e r attempts t o e x t r a c t the 

- 19 -



highest r a t e p o s s i b l e from t h e i r customers. As A p p l i c a n t s ' 

witnesses confirmed, r a i l r o a d s t r y t o maximize t h e i r p r o f i t s on 

i n d i v i d u a l movements. See Bryan Depo. Tr. a t 140 i ' [ a ) l l 

c a r r i e r s are t r y i n g to get as much out of a market as they can"); 

see also Williams Depo. Tr. at 369-70. 

Consumers' high-volume, CSX-captive, Campbell t r a f f i c 

i s at prime r i s k f o r r a i l p r i c i n g abuses, as CSX seeks easy 

sources of added revenue t o cover any s h o r t f a l l s created by the 

C o n r a i l a c q u i s i t i o n premium. As Mr. G a r r i t y notes: 

P l a i n l y , the a b i l i t y of e i t h e r CSX or NS 
t o recover t h e i r Conrail investment from 
t r a f f i c subject to competition w i l l be l i m i t ­
ed sharply by the force of t h a t c o m p e t i t i o n . 
As a r e s u l t , one must expect t h a t i t w i l l be 
high volume captive t r a f f i c -- such as a l l 
coal moving to the Campbell Plant -- t h a t i n 
the end w i l l bear the burden of A p p l i c a n t s ' 
i n f l a t e d C o n r a i l purchase p r i c e . 

V.S. G a m t y , at 12. 

As discussed above, i f the Board does not act to 

exclude the a c q u i s i t i o n premiium from A p p l i c a n t s ' net investment 

bases, the e f f e c t w i l l be t c severely l i m i t the a b i l i t y of 

Consumers and other c a p t i v e shippers, t o e f f e c t i v e l y enforce 

t h e i r s t a t u t o r y e n t i t l e m e n t to maximum reasonable r a t e 

p r o t e c t i o n . P a r t i c u l a r l y given t h a t the a c q u i s i t i o n premium has 

v i r t u a l l y no connection to the r a i l r o a d s ' cost of p r o v i d i n g 

service to these shippers, such a r e s u l t i s d i r e c t l y at odds w i t h 

the NRTP. 
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C. Applicants Have Over-Estimated The 
Amount Of Revenues Expected From 
Post-Merger Diversions Of Motor 
C a r r i e r T r a f f i c 

A p p l i c a n t s ' a c q u i s i t i o n premium i s a cause f o r concern 

because i t c o n s t i t u t e s a s i g n i f i c a n t f i x e d charge burden which 

CSX and NS must recover i n order to s a t i s f y the debt and c a p i t a l 

markets t h a t provided the i n i t i a l investment. Despite the 

enormity of the above-quoted f i g u r e s , however, CSX and NS 

c o n f i d e n t l y p roclaim t h a t most of the investment w i l l be q u i c k l y 

recovered v i a new revenues from d i v e r t e d intermodal t r a f f i c , and 

o p e r a t i n g cost savings. See A p p l i c a t i o n , Vol. 1, at 73-83. By 

i m p l i c a t i o n , these sources a l l e g e d l y w i l l l i f t the burden from 

c a p t i v e coal and other bulk t r a f f i c . As shown below. A p p l i c a n t s ' 

confidence i s misplaced. However, even i f the Board assumes t h a t 

A p p l i c a n t s ' estimates regarding f u t u r e revenues are accurate, 

p r e l i m i n a r y c a l c u l a t i o n s s t i l l suggest t h a t there w i l l s t i l l be a 

s h o r t f a l l uf some $ b i l l i o n d o l l a r s -- the recovery ot which has 

not been addressed by Applicants." Consumers, and other c a p t i v e 

shippers, are the most l i k e l y candidates f o r recovery of t h i s 

short fa 11. 

As noted, NS and CSX submit t h a t the m a j o r i t y of the 

a c q u i s i t i o n premium e a s i l y w i l l be recovered i n the form of cost 

savings and t r a f f i c d i v e r s i o n s . See A p p l i c a t i o n , Vol. 1, a t 73-

Volume 1 of the A p p l i c a t i o n ( a t 73-83) provides a 
d i s c u s s i o n of the CSX's and NS's r e s p e c t i v e "Market Impact 
A n a l y s i s . " Measured against a premium of $ b i l l i o n f o r 
j u r i s d i c t i o n a l t h r e s h o l d purposes, a s i g n i f i c a n t balance s t i l l 
remains. 
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83; see also A p p l i c a t i o n , Vol. 2A, V.S. Bryan at 10-16 

( q u a n t i f y i n g CSX's expected t r a f f i c d i v e r s i o n revenues). 

A p p l i c a n t s ' assumptions regarding the c o n t r i b u t i o n of d i v e r t e d 

motor c a m e r t r a f f i c t o the p r o j e c t e d net revenue increase, 

however, appear f r a u g h t w i t h absent or shaky foundations t h a t 

cast serious doubt on t h e i r accuracy or r e l i a b i l i t y . 

F i r s t , on the most basic l e v e l . A p p l i c a n t s assume a 

seamless and smooth t r a n s i t i o n t o new operations of the C o n r a i l 

p r o p e r t i e s by CSX and NS almost i n s t a n t l y upon c l o s i n g of the 

t r a n s a c t i o n . One need only consider b r i e f l y the enormous, 

p u b l i c i z e d problems encountered by the Union P a c i f i c system i n 

attempting to i n t e g r a t e the Southern P a c i f i c p r o p e r t i e s m t o i t s 

network t o appreciate the f a l l a c y cf t h i s assumption. Indeed, 

the r i s k of d i s l o c a t i o n s and severe o p e r a t i o n a l d i f f i c u l t i e s 

should be considered even g r e a t e r here, as n e i t h e r CSX nor NS 

have ever operated i n Conrail's t e r r i t o r y . 

Second, Appl i c a n t s seem to dismiss a c o m p e t i t i v e p r i c e 

response by, e.g., motor c a r r i e r s t o an intermodal t h r e a t t o 

t h e i r c u r r e n t business. A p p l i c a n t s ' Witness Bryan, at h i s 

d e p o s i t i o n , remarked t h a t w h i l e some motor c a r r i e r s may " t r y t o 

compete on a cost basis w i t h intermodal," he d i d not b e l i e v e t h a t 

they would be succ e s s f u l . See Bryan Depo. Tr. at 143-44. 

However, i t i s c e r t a i n l y not l o g i c a l t o assume t h a t the m a j o r i t y 

of motor c a r r i e r s w i l l simply watch t h e i r t r a f f i c , t h e i r 

l i v e l i h o o d , be t r a n s f e r r e d t o r a i l w i t h o u t a f i g h t . An 
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examination of .Mr. Bryan's d i v e r s i o n a n a l y s i s reveals the flaws 

of h i s reasoning and the tenuous support f o r h i s assumptions. 

E f f i c i e n c i e s and o v e r a l l s e r v i c e improvements aside, 

Mr. Bryan's assumption th a t motor c a r r i e r s w i l l p r i c e t h e i r 

s e r v i c e no lower than l e v e l s t h a t y i e l d a 93.5% o p e r a t i n g r a t i o 

IS u n r e a l i s t i c . Mr. Bryan r e l i e s upon the average o p e r a t i n g 

r a t i o of the most e f f i c i e n t t r u c k e r s -- 93.5% -- to provide v.he 

surrogate f o r tr u c k p r i c e i n the lane. ' A p p l i c a t i o n , Voi. 2A, 

V.S. Bryan at A-4; see also Bryan Depo. Tr. at 136-37. In other 

words, Mr. Bryan assumes t h a t a motor c a r r i e r would r a t h e r l e t 

busmess d i v e r t to r a i l then set a r a t e t h a t would produce an 

o p e r a t i n g r a t i o higher -.han 93.5%. At Mr. Bryan's d e p o s i t i o n , 

however, t h i s operating r a t i o was a c t u a l l y exposed as the 

weighted average of twelve (12) very s p e c i f i c c a r r i e r s . See 

Bryan Depo. Tr. at 137-38; see also Document No. CSX 27 CO 

000125. As Mr. Bryan's workpapers i n d i c a t e , of these twelve 

c a r r i e r s , at l e a s t four (4) had o p e r a t i n g r a t i o s g r e a t e r than 

93.5% i n 1995. See CSX 27 CO 000126. The record shows t h a t one-

t h i r d of Mr. Bryan's sample" c a r r i e r s , i n c l u d i n g the second 

l a r g e s t c a r r i e r m the sample, are w i l l i n g to conduct t h e i r 

businesses (and compete w i t h r a i l r o a d s ) at slimmer p r o f i t 

margins. I t i s a tr u i s m , t h e r e f o r e , t h a t there are motor 

c a r r i e r s below the l e v e l s assumed by Mr. Bryan who would r e a d i l y 

lower t h e i r t r a n s p o r t a t i o n rates i n order to keep the busmess. 

Indeed, i n the UP/SP merger, Mr. Bryan's Reebie 

Associates colleague who performed a s i m i l a r intermodal d i v e r s i o n 
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a n a l y s i s , Mr. Don Ainsworth, r e l i e d upon an o p e r a t i n g r a t i o of 

97% t o e s t a b l i s h "the surrogate f o r t r u c k p r i c e i n the market." 

See UP/SP Rai l r o a d Merger A p p l i c a t i o n , Volume I , c.t 4 56. As 

explained below, Mr. Bryan s e l e c t i v e l y r e l i e s on Mr. Ainsworth's 

assumptions regarding r a i l margins. Had Mr. Bryan employed a 97% 

operating r a t i o f o r motor c a r r i e r t r a f f i c . A p p l i c a n t s ' p r o j e c t e d 

revenues would i n c l u d e s i g n i f i c a n t l y less revenues d i v e r t e d from 

motor c a r r i e r s . 

On the r a i l r o a d side of the equation, Applif-^nts assume 

r a i l revenues based upon a revenue to v a r i a b l e cost, r a t i o (RVC 

r a t i o ) of 130% f o r high volume t r a f f i c (such as coal t r a f f i c ) , m 

order t o e s t a b l i s h the p r o j e c t e d r a i l rates/margins iand 

r e s u l t i n g revenues) f o r the new, post-merger expected intermodal 

r a i l t r a f f i c . See A p p l i c a t i o n , Vol. 2A, V.S. Bryan at A-4. 

Reliance upon a 130% RVC r a t i o f o r western high-volume bulk 

t r a f f i c IS u n r e a l i s t i c i n terms of eastern intermodal movements. 

In the f i r s t place, Mr. Bryan d i d not r e l y on any 

documented a n a l y s i s i n assuming a 130 percent RVC r a t i o w i t h 

respect t o intermodal t r a f f i c . Mr. Bryan t e s t i f i e d at his 

d e p o s i t i o n simply t h a t the 130% RVC r a t i o was derived from Union 

P a c i f i c R a i l r o a d Company movements i n the western United States. 

See Bryan Depo. Tr. at 128. Indeed, as mentioned above, Mr. 

Bryan's RVC r a t i o i s l i f t e d d i r e c t l y from Mr. Ainsworth's 

testimony m the UP/SP merger, without any explanation as to why 

an RVC r a t i o d e r i v e d from western bulk movements presumptively 

can serve as a surrogate f o r eastern intermodal revenues. 
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Mr. Bryan acknowledged t h a t no s p e c i f i c com.parison of 

eastern and western lanes of r a i l t r a f f i c was performed in order 

to support the 130% RVC assumption. See Bryan Depo. Tr. at I JO, 

133. At a minimum, t h i s f a c t is relevant because eastern 

intermodal t r a f f i c would be expected to operate a t an RVC r a t i o 

which i s s u b s t a n t i a l l y less than 130%, m p a r t due to rhe 

concentrated urban areas through which much of the t r a f f i c must 

move. F l a t t e r t e r r a i n , d i f f e r e n t seasonal weather p a t t e r n s and 

longer hauls l i k e w i s e should r a i s e a presumption t h a t western RVC 

r a t i o s cn average w i l l be higher than t h e i r e a stern counterparts. 

D. Summary 

As discussed above, the a c q u i s i t i o n premium i s not only 

very large, i t i s also a very real t h r e a t to c a p t i v e shippers' 

access to r e g u l a t o r y p r o t e c t i o n from f u t u r e r a i l p r i c i n g abuses. 

I f ;.pi i c ants ' proposed a c q u i s i t i o n i s approved, i t i s reasonable 

to expect t h a t as new revenues begin t o f a l l s h o r t of the very 

o p t i m i s t i c estimates o u t l i n e d above, NS and CSX w i l l t u r n to 

t h e i r c a ptive r a i l t r a f f i c to e x t r a c t higher r a i l r a t es m an 

e f f o r t to finance the i n ' t i a l investment. Captive shippers such 

as Consumers thus are at r i s k of being forced t o f o o t the b i l l 

f o r A p p l i c a n t s ' 'Wall S t r e e t war. As shown above, however, 

those shippers l e g a l l y and f a i r l y cannot be accountable f o r the 

burden of a r i s k t h a t A pplicants have v o l u n t a r i l y undertaken. 

Under a p p l i c a b l e law and sound economic p o l i c y , they should be 

protected from t h a t r i s k . 
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A p p l i c a n t s may be e n t i t l e d to spend whatever c a p i t a l 

they can r a i s e to acquire Conrail's assets. However, Applicants 

are not l e g a l l y e n t i t l e d t o bid-up the p r i c e of those assets, and 

assume t h a t c a p t i v e shippers' t r a f f i c w i l l cover any t u t u r e 

short f a l l s . 

IV 

THE TRANSACTION SHOULD BE 
CONDITIONED UPON TRACKAGE RIGHTS AND 
THE EXCLUSION OF THE ACQUISITION 

PREMIUM FROM APPLICANTS' NET INVESTMENT BASES 

The Board i.-nposes c o n d i t i o n s on proposed c o n s o l i d a t i o n s 

where those c o n d i t i o n s w i l l am.eliorate the harmful e f f e c t s of the 

c o n s o l i d a t i o n , w i l l be o p e r a t i o n a l l y f e a s i b l e , and w i l l produce 

p u b l i c b e n e f i t s which outweigh any reduction t o the p u b l i c 

b e n e f i t s produced by the c o n s o l i d a t i o n . See BN/Santa Fe, supra . 

at 55-56, C i t i n g , UP/MP/WP, 366 I.C.C. at 562-65. Consumers 

requests t h a t , i f the proposed a c q u i s i t i o n and d i v i s i o n of 

Con r a i l assets i s approved by the Board, the Board i.mpose the 

f o l l o w i n g c o n d i t i o n s upon Ap p l i c a n t s , pursuant t o 49 U.S.C. 

§ 1 1 3 4 4 ' c J . 

A. Truckage Rights. 

The most e f f e c t i v e means by which t o p r o t e c t Consumers 

from r a i l market power abuse v i s - a - v i s f u t u r e rates to the 

Campbell S t a t i o n , would be to open Campbell t o e f f e c t i v e r a i l 

c o m p e t i t i o n . Consumers t h e r e f o r e requests t h a t the Board 

c o n d i t i o n any approval of the subject t r a n s a c t i o n on the g r a n t i n g 

of trackage or haulage r i g h t s by CSX, on reasonable terms, m 
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favor of the p o i n t of i rterchange between CSX and ( c u r r e n t l y ) 

C o n r a i l at Grand Rapids, MI, through Holland, MI to West O l i v e , 

MI, a t o t a l distance o: approximately 36 miles. The requested 

r i g h t s w i l l amelioratfj the harmful e f f e c t s of the c o n s o l i d a t i o i , 

by n e u t r a l i z i n g Consumers' present and f u t u r e c a p t i v i t y t c CSX. 

The r i g h t s are operfitlona 1 l y f e a s i b l e , as no a d d i t i o n a l t r a f f i c 

would move over the subject l i n e s t h a t was not o f f s e t by a 

commensurate reduction i n t r a f f i c on a l t e r n a t i v e l i n e s , and 

e x i s t i n g f a c i l i t i e s are adequate to handle Consumers' coal 

t r a i n s . 

F i n a l l y , the trackage r i g h t s w i l l produce p o s i t i v e 

p u b l i c b e n e f i t s m the foi-m of an enhancement of c o m p e t i t i o n and 

adequate r a i l service, w i t h o u t an adverse i.mpact on ;.ne purported 

p u b l i c b e n e t i t s which Applicants t o u t . As the Board has held 

p r e v i o u s l y , the a b i l i t y to r a i s e rates on c a p t i v e t r a f f i ' - i s not 

a p u b l i c ben'atit cognizable m e v a l u a t i n g a proposed 

c o n s o l i d a t i o n . See UP/jCNW, suora at 53. 

F.. Exclusion Of The Premium From 
App l i c a n t s ' Investment Bases. 

Likewise, e x c l u s i o n of the a c q u i s i t i o n premium from 

A p p l i c a n t s ' net mvest.ment bases f o r r e g u l a t o r y purposes w i l l 

e l i m i n a t e the harmful e f f e c t s cf the c o n s o l i d a t i o n by p r o t e c t i n g 

c a p t i v e snippers from f u t u r e r a i l r o a d p r i c i n g abuses. The 

requested c o n d i t i o n i s narrowly t a i l o r e d and w i l l only b e n e f i t 

those shippers who are able to demonstrate, m a r e g u l a t o r y 

- 27 



context, that they are subject t o r a i l marker dominance and thus 

are e n t i t l e d t o r e g u l a t o r y p r o t e c t i o n s . 

Exclusion of the premium f o r A p p l i c a n t s ' ratemaking 

purposes i s also f e a s i b l e . As Mr. Crowley e x p l a i n s , a l l o c a t i o n 

of the value of the premium to a Goodwill Account [ i . e . , Account 

80) i s a simple matter f o r App l i c a n t s . See V.S. Crowley at 19-22 

and E x h i b i t (TDC-6). I f t h i s a l l o c a t i o n i s adopted, then 

Board precedent w i l l ensure exclusion v f the premium f o r 

ratemaking purposes. Docket No. 40581, Georgia Power Co., et a l . 

V. Southern Ry. Co. and Norfo l k Southern Corp., Decision served 

November 8, 1993, at 14 (Appendix A). A p p l i c a n t s ' witness K l i c k 

agrees. At his d e p o s i t i o n , Mr. K l i c k spoke about the complexity 

of h i s URCS an a l y s i s and the complexity of r a i l r o a d s ' R-l data 

upon which he r e l i e d f o r t h a t a n a l y s i s . See K l i c k Depo. Tr. a t 

36-51. Mr. K l i c k f u r t h e r s t a t e d t h a t , i n developing h i s URCS 

model, the a c q u i s i t i o n p r i c e of Conrai l ' s assets was simply not 

r e l e v a n t . K l i c k Depo. Tr. at 46-48. 

F i n a l l y , e x c l u s i o n of the premium w i i l produce p u b l i c 

b e n e f i t s which outwergh any reduc t i o n t o the p u b l i c b e n e f i t s 

produced by the c o n s o l i d a t i o n . Only c a p t i v e shippers w i l l 

b e n e f i t from the requested c o n d i t i o n ; i f a c a p t i v e shipper does 

not prove i t s case, the c o n d i t i o n requested herein w i l l have no 

e f f e c t . Exclusion of the pre.mium from A p p l i c a n t s ' investment 

bases has a b s o l u t e l y no adverse e f f e c t on the p u b l i c b e n e f i t s 

t h a t A p p l i c a n t s b e l i e v e w i l l be achieved by the proposed 
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t r a n s a c t i o n ; the a b i l i t y to reap monopoly p r o f i t s 

q u m t e s s e n t i a l l y i s a p r i v a t e , not a p u b l i c b e n e f i t . " 

CONCLUSION 

For a l l the reasons discussed h e r e i n , Consumers 

r e s p e c t f u l l y requests chat the proposed t r a n s a c t i o n not be 

approved. A l t e r n a t i v e l y , i f the Board approves the t r a n 3 a c t i o n , 

Consumers requests t h a t the c o n d i t i o n s o u t l i n e d above be imposed 

upon Ap p l i c a n t s . 

OF COUNSEL: 
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BEFORE THE 
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CSX CORPORATION AND CSX 
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COMMENTS OF GPU GENERATION. INC. 

GPU Generation, Inc. ("GPU"), by and t irough i t s 

undersigned counsel, and m p.ccordance w i t h the procedural orders 

entered herein by the Surface Transportation Board ^"Board"), 

hereby submits th-^se Comments m response to t.he A p p l i c a t i o n 

f i l e d by CSX Corporation and CSX Transportation, Inc. ( j o i n t l y , 

"CSX"); Norfolk Southern Corporation and Norfolk Southern Railway 

Company ( j o i n t l y , "NS"); and Conrail, Inc. and Consolidated Rail 

Corporation ( j o i n t l y , " C o n r a i i " ) ( h e r e i n a f t e r , c o l l e c t i v e l y , 

"Applicants") . In the A p p l i c a t i c n , CSX and NS seek the Board's 

approval, pursuant to 49 U.S.C. §§ 11323-11326, f o r the 

ac q u i s i t i o n and c o n t r o l of Conrail, and f o r the d i v i s i o n , use and 

operation of Conrail assets between CSX and NS. 

For the reasons stated herein, GPU opposes the proposed 

Application. However, i f the Board u l t i m a t e l y approves '"h*̂  

Application, GPU requests chat i t be conditioned, as explained 

below. 



IDENTITY AND INTEREST 

Among other operations, GPU runs the c o a i - l i r e d 

generation operations f o r three domestic e l e c t r i c u t i l i t y 

com.panies which serve customers m New Jersey and Pennsylvania. 

GPU generates e l e c t r i c i t y , i n part, from eight c o a l - f i r e d 

generation s t a t i o n s which burn a t o t a l of 16 m i l l i o n tons of coai 

per year. Among these stations are CPU's Portland and Titus 

Stations, both of which are located i n Pennsylvania, and both of 

which c u r r e n t l y r e l y upon Conrail f o r the r a i l t r a n s p o r t a t i o n of 

coal . 

The Portla^id Station burns approximately 800,000 tons 

of coal per year; the l i t u s Station burns approximately 500,000 

tons of coal per year. Together, these two s t a t i o n s generate 642 

Megawatts of e l e c t r i c i t y each year. The Portland and Titus 

stations c u r r e n t l y burn coa: which o r i g i n a t e s i n the so-called 

MGA coal f i e l d s and i s transported v i a Conrail under contract 

arrangements which w i l l expire on December 31, 1998. 

Notably, both st a t i o n s are served only by Conrail at 

both o r i g i n and d e s t i n a t i o n . I f the Board approves the proposed 

transaction then post-merger, the st a t i o n s w i l l be exclusively 

served by NS. NS's c o n t r o l over CPU's r a i l needs i s v i r t u a l l y 

guaranteed post-merger. This i s so because NS's post-merger 

cont r o l over the l i n e s i n t o GPU's sta t i o n s w i l l negate the e f f e c t 

of CSX's post-merger a b i l i t y to haul coai from the MGA coal 

f i e l d s -- I.e., GPU expects that NS w i l l not short-haul i t s 

t r a n s p o r t a t i o n t o GPU's stations by sharing i t s business with CSX 



post-merger. A f t e r 1998, upon e x p i r a t i o n cf the Portland and 

Titus coal "ransportation contracts, GPU w i l l be exposed to 

f i n a n c i a l harm m the form of increased r a i l rates should t h i s 

proposed transaction be approved by the Board. 

The i d e n t i t y and i n t e r e s t of GPU i s explained m 

f u r t h e r d e t a i l m the V e r i f i e d Statement of Mr. Jerome A. 

Stephens, submitted herewith. 

SUMMARY OF POSITION 

GPU submits that the proposed a c q u i s i t i o n harms the 

public i n t e r e s t because the a c q u i s i t i o n premium paid by 

Applicants to Conrail hampers NS and CSX w i t h s u b s t a n t i a l t o t a l 

f i x e d charges. GPU s t r o n g l y suspects that NS and CSX w i l l have 

d i f f i c u l t y recovering those charges, despite t h e i r rosy 

projections to the contrary. Herein, GPU demonstrates that 

Applicants' assumptions regarding post-merger cost savings and 

expected d i v e r t e d intermodal t r a f f i c w i l l simply not generate the 

required amount of revenues. This iS bad news f o r captive 

shippers such as GPU because, upon e x p i r a t i o n of GPU's e x i s t i n g 

r a i l contracts f o r i t s Portland and T i t u s s t a t i o n s , GPU w i l l be 

exposed to increased NS r a i l rates i f Applicants' p r o j e c t i o n s 

regarding revenue generation, post-merger, are not met. In other 

words, captive shippers' market p o s i t i o n makes them p e c u l i a r l y 

susceptible t o f i n a n c i n g , via unreasonable rate increases, the 

"a c q u i s i t i o n premium" paid by Applicants f o r Conrail's assets. 

The Eoard th e r e f o r e must examine the e f f e c t of the debt 



associated w i t h t h i s a c q u i s i t i o n upon the p u b l i c . See 4'9 U.S.C. 

§ 11324 (b) (3) ; § ^ also 49 U.S.C. 1 10101(1). 

As explained herein, GPU thus urges the Board co deny 

approval of the proposed acquisition, or alternatively, to 

condition the acquisition to protect GPU and other captive 

shippers from being forced to subsidize the Conrail acquisition 

premium through higher r a i l rates. In support of i t s position, 

GPU presents the accompanying Verified Statements cf Mr. Stephens 

and Mr. Thomas D. Crowley, along with the argument of counsel. 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

CSX CORPORATION .AND CSX 
TRANSPORTATION, INC., NORFOLK 
SOUTHERN CORPORATION ANU NORFOLK 
SOUTHERN RAILWAY COMPANY --
CONTROL AND OPERATING LEASES/ 
AGREEMENTS -- CONRAIL INC. AND 
CONSOLIDATED RAIL CORPORATION 

Finance Docket No. 33388 

VERIFIED STATEMENT OF 
JEROME A. STEPHENS, JR. 

My name i s Jerome A. Stephens, Jr. I am Manager of 

Fuels f o r GPU Generation, Inc. My business address i s 1001 Broad 

Street, Johnstown, Pennsylvania 15907. As fuels manager, I have 

primary r e s p o n s i b i l i t y for the procurement and t r a n s p o r t a t i o n of 

coal used by GPU' i n the generation of e l e c t r i c i t y . The purpose 

of t h i s statement i s to b r i e f ".y describe to the Surface 

Transportation Board GPU's o v e r a l l e l e c t r i c generation system, 

review the negative impact that approval of the proposed 

a c q u i s i t i o n of Conrail by CSX Corporation (CSX) and Norfolk 

Southern Corporation (NS) w i l l have on GPU's a b i l i t y to procure 

competitive coal t r a n s p o r t a t i o n rates, and to request t h a t the 

Board impose as a condition to any approval of t h i s t r a n s a c t i o n 

appropriate remedial p r o t e c t i o n measures that w i l l p r o t e c t GPU 

from the these associated harms. 

For the purposes of t h i s Statement, references made to 
GPU s h a l l mean GPU Generation, Inc. only, end not to other GPU, 
Inc. companies. 



I . GPU's Generation Svstems 

GPU, I n c . , a Pennsylvania c o r p o r a t i o n , i s a h o l d i n g 

company t h a t owns, among o t h e r companies, a l l the o u t s t a n d i n g 

common stock of t h r e e e l e c t r i c u t i l i t y companies. These 

companitss are Jersey C e n t r a l Pover & L i g h t Company, which serves 

customers i n New Jersey, and M e t r o p o l i t a n Edison Company and 

Pennsylvania E l e c t r i c Company, which serve customers i n 

Pennsylvania ( c o l l e c t i v e l y , the U t i l i t i e s ) . The U t i l i t i e s 

conduct business under the name GPU Energy. The g e n e r a t i o n 

o p e r a t i o n s of the U t i l i t i e s are conducted by my employer, GPU 

Genera-.ion, Inc. and by GPU Nuclear, Inc. 

The U t i l i t i e s own ( i n whole or i n p a r t ) and GPU 

operates 87 e l e c t r i c g e n e r a t i o n u n i t s w i t h a combined c a p a c i t y of 

9,389 megawatts, of which the U t i l i t i e s own 5,052 megawatts. 

These g e n e r a t i o n u n i t s use a v a r i e t y of f u e l sources i n c l u d i n g 

c o a l , n a t u r a l gas, o i l , and water f o r h y d r o e l e c t r i c o p e r a t i o n s . 

The U t i l i t i e s have an investment of $1.1 b i l l i o n i n p l a n t a s s e t s. 

GPU operates e i g h t (3) c o a l - f i r e d g e n e r a t i o n s t a t i o n s i n 

Pennsylvania t h a t burn more than 16 m i l l i o n tons of c o a l per 

year. These s t a t i o n s r e p r e s e n t 6,803 megawatts of c a p a c i t y , and 

the U t i l i t i e s ownership i n these p l a n t s t o t a l s 3,024 megawatts. 

Of p r i m a r y concern t o GPU i n t h i s proceeding are two (2) of our 

Pennsylvania s t a t i o n s t h a t are p a r t of M e t r o p o l i t a n Edison 

Company: the P o r t l a n d S t a t i o n and the T i t u s S t a t i o n . 
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A. Portland Station 

The Portland Station is located 10 miles from 

Stroudsburg, Pennsylvania, along the west bank of the Delaware 

River in Northampton County. Portland has two (2) c o a l - f i r e d 

production u n i t s . These unit s were completed i n 1958 and 1962, 

and have a combined capacity of 401 Megawatts (Unit 1, 158 

megawatts, and Unit 2, 243 megawatts).' Portland burns 

approximately 800,000 tons of coal per year, and i t has the 

capacity to burn approximately 3,000 tons per day. 

B. Titus Station 

GPU's Titus Station is located two miies south of 

Reading, Pennsylvania along the S c h u y l k i l l River in Berks County. 

Titus has three (3) production u n i t s , the l a s t giving mto service 

i n 1953. These units have a combined capacity of 241 megawatts 

(Units 1 and 3, 81 megawatts each, and Unit 2, 79 megawatts).^ 

Titus burns approximately 500,000 tons of coal annually, and the 

units can burn 2,000 tons of coai per day when operatmg at f u l l 

capaci t y . 

I I . Coal Supplv and Rail Transportation Service 

GPU has entered i n t o a number of long-term contracts 

wi t h mining companies f o r the supply of coal f o r consumption by 

Portland also has 2 much smaller production u n i t s that 
are combustion turbine u n i t s . These two u n i t s have a combined 
capacity of 35 megawatts. 

' Titus also has 2 combustion turbine production u n i t s 
that have a combined capacity of 31 megawatts. 
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t h e i r generating s t a t i o n s . The contracts, which expire at 

various dates between 1997 and 2007, provide f o r the purchase of 

e i t h e r a f i x e d or ^ m.mimum''max imum amount of the s t a t i o n s ' coal 

needs. 

Coal supplied for Portland and Titus arrives via r a i l 

from Consol mines located in the Pittsburgh seam along the l i n e s 

of the former Monongahela r a i l r o a d s . GPU recently entered i n t o a 

new coal supply contract with Mine 84 that commences January 1, 

1998, and continues for f i v e (5) years u n t i l December 31, 2002. 

Under the contract. Mine 84 w i l l supply GPU w i t h up to 1.3 

m i l l i o n net tons of coal annually plus or minus twenty (20) 

percent, depending on market conditions. 

Conrail i s the sole o r i g i n and d e s t i n a t i o n r a i l r o a d to 

Portland and T i t u s . In November, 1994, GPU entered i n t o a coai 

t r a n s p o r t a t i o n agreement with Conrail to provide the coal 

t r a n s p o r t a t i o n requirements of the Portland and Titus plants from 

s p e c i f i e d MGA coal mines. The t r a n s p o r t a t i o n contract expires 

December 31, 1998. 

I l l . The Impact of the Proposed Division of Conrail 

Among my r e s p o n s i b i l i t i e s as fuels supply manager for 

GPU, I am i n charge of securing e f f i c i e n t and economical 

t r a n s p o r t a t i o n service for coai used at the Portland and Titus 

generation s t a t i o n s . As the Board is aware, the presence of 

competitive intramodal r a i l t r a n s p o r t a t i o n a l t e r n a t i v e s for 

i n d i v i d u a l shippers can s i g n i f i c a n t l y aid shippers i n t h e i r 

e f f o r t s to obtain reasonably priced t r a n s p o r t a t i o n service. 
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The Portland and Titus s t a t i o n s would remain captive to 

a single c a r r i e r under the Applicants' plan. Under t h e i r 

proposal, NS would c o n t r o l operations over the former Monongahela 

Rail 'ay lines servicing MGA mines, subject to a j o i n t use 

agreement allowing CSX equal access to a l l f a c i l i t i e s that are 

served by the former Monongahela Railway. (see Volume 3A, at 

255). Mine 84 i s not part of the Applicants' MGA j o i n t service 

arrangement, and w i l l be exc l u s i v e l y served by NS. Likewise, NS 

w i l l c o n t r o l a l l of the current Conrail l i n e s that serve Titus 

and Portland. Simply put, i f the Applicants' proposed d i v i s i o n 

of Conrail i s approved, NS w i l l be the only c a r r i e r capable 

providing Portland and Titus w i t h coal t r a n s p o r t a t i o n service. 

GPU's most s i g n i f i c a n t concern wi'-; he proposed 

d i v i s i o n of Conrail by CSX and NS i s the substantial a c q u i s i t i o n 

premium th a t the Applicants have paid f o r Conrail assets. The 

exact c a l c u l a t i o n of the premium paid i n t h i s case i s a 

complicated issue, and GPU has retained an expert witness, Mr. 

Thomas Crowley, to elaborate on the premium s i t u a t i o n i n more 

d e t a i l . Mr. Crowley has performed a comprehensive study of the 

Conrail p r i c e premium and i t s impact, which i s included as a part 

of GPU's comments. His study r e f l e c t s that for regulatory 

purposes, the premium paid by CSX and NS fo r Conrail amounts to 

between $7.7 and $9.1 m i l l i o n . (See Crowley V.S., at 3). 

One need only look to the f i n a n c i a l markets and the 

bidding war that erupted between CSX and NS over the purchase of 

Conrail to see the cause of t h i s e x o r b i t a n t a c q u i s i t i o n cost 
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premium. Conrail's common stock was trading at $71 per share the 

day before CSX and Conrail's i n i t i a l a c q u i s i t i o n announcement 

made l a s t October. Aft e r months of 'one-upmanship' with 

competing o f f e r s made by CSX and NS, the f i n a l j o i n t purchase 

p r i c e f o r Conrail's shares was set la s t spring at $115 d o l l a r s 

per share -- an approximately 65 percent increase over pre-

announcement trading levels. 

As explained above, the Portland and Titus s t a t i o n s are 

presently captive to Conrail, and post-merger these s t a t i o n s w i l l 

be captive to NS. The present t r a n s p o r t a t i o n contract f o r 

Portland and Titus w i l l expire i n 1998, and i f the Applicants' 

proposal i s approved, GPU w i l l soon t h e r e a f t e r be attempting to 

negotiate with NS over coal t r a n s p o r t a t i o n service and rates. 

Meanwhile, NS w i l l be under great pressure to maximize earnings 

on coal t r a f f i c , because of the premium being paid to acquire 

Conrail's assets, and w i l l be a c t i v e l y seeking o p p o r t u n i t i e s to 

increase revenues. GPU i s extremely concerned that absent 

p r o t e c t i o n from the Board, we w i l l be a prime candidate f o r NS to 

pass through t h i s premium i n the form of sub s t a n t i a l rate 

increases. 

GPU's only recourse to combat future t r a n s p o r t a t i o n 

p r i c e increases*may be to be seek regulatory rate p r o t e c t i o n from 

the Board through a maximum rate case. As is demonstrated by .Mr. 

Crowley in his accompanying V e r i f i e d Statement, however, i f the 

Board does not protect captive customers l i k e GPU by excluding 

from CSX and NS's rate bases the extraordinary a c q u i s i t i o n 
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premium costs associated wi t h Conrail, GPU's prospects for rate 

r e l i e f would be s u b s t a n t i a l l y i n h i b i t e d . I t is wel1-understood 

that a key component both of the determination whether the Board 

has j u r i s d i c t i o n over a r a t e , and of the maximum reasonable rc^te 

that i s allowed, i s the r e l a t i o n s h i p of the rate to the 

r a i l r o a d ' s variable cost of service. According to .Mr. Crowley's 

study, i f the Conrail a c q u i s i t i o n i s approved, and NS records the 

purchase premium m i t s regulatory investment base, i t s 

calculated variable cost of service w i l l be i n f l a t e d accordingly. 

In f a c t , f o r a " t y p i c a l " NS u t i l i t y coal movement, the Board's 

j u r i s d i c t i o n a l threshold levels f o r obtaining rate r e l i e f w i l l be 

increased by an average of 24 percent (or about $2.00 per t o n ) . 

(See Crowley V.S., at 4). This increase in the threshold of 

r a i l r o a d rate irmnunity amounts to a d i r e c t p o t e n t i a l subsidy of 

NS's purchase of Conrail by capti-. ̂  shippers, such as GPU. 

The Board must take action in t h i s proceeding to 

protect exclusively-served shippers l i k e GPU from, the r a t e -

r e l a t e d harms associated with the Applicants' proposed 

a c q u i s i t i o n plan. For the above discussed reasons, GPU requests 

that the Board impose a p r o t e c t i v e condition assuring that the 

a c q u i s i t i o n premium w i l l not adversely a f f e c t regulatory r a t e -

making i f , i n the f u t u r e , GPU decides to i n s t i t u t e a rate 

proceeding before the Board. This condition w i l l help ensure 

that GPU, the U t i l i t i e s , and t h e i r customers r e t a i n the r i g h t s 

and protections they now have, and that those r i g h t s w i l l not be 
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eroded simply because of CSX's and NS's tender o f f e r b a t t l e f c r 
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I . INTRODUCTION 

My name is Thomas D Crowley I am an economist and President of the economic 

consulting tinn of L E. Peabody & .Associates, Inc. The Firm's offices are KKated at 1501 

Duke Street. Suite 2(X), .Me.xandria, Virginia 22314 My qualifications and e.xpenence are 

attached to this verified statement as Exhibit (TDC-l). 

If the CSX'NS- acquisition ofConrail' is approved in its current form, CSX/NS will pay 

a substantial premium for the Conrail assets. If this substantial premium is added into the CSX 

and NS investment accounts, the Surface Transportation Board's ( "STB ') determination of the 

revenue adequacy of CSX and NS will decline artificially i e., the CSX s and NS' retum on 

investment as calculated for revenue adequacy purposes will decline .Additionally, the STB's 

Uniform Railroad Costing System ( TIRCS") unit costs for both CSX and NS will be artificially 

increased because of the premium, which translates into higher jurisdictional threshold levels 

The jurisdictional threshold level is used both to identify traffic that is subject to the STB's 

jurisdiction and to set a floor for rate setting purposes. 

L.E. Peabixly & Associates, Inc. was retained by Consumer Energy Company and GPU 

Generation. Inc to conduct certain economic analyses related to the premium that CSX NS 

proposes to pay to acquire Conrail, as weil as the impact the proposed premium will have on 

the STB s calculation of CSX's and NS' revenue adequacy status and the jurisdictiortal threshold 

level for rate setting purposes Specifically. Consumers and GPU requested that I perform the 

following analyses which are the subject of this verified statement; 

- CSX Corporation and CSX iransponalion. Inc ("CS.X") Norfolk Southem Corporation and Norfolk Southem 
Railway Company ("NS"l proposed acquisition of Conrail Inc and Consolidated Rail Corporation ("Conrail"). 
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1. Identify and quantify the amouni that the tt)tal consideration being paid by CSX and .NS 
for Conrail exceeds Conrail's historic book value of assets, 

2. Illustrate the impact of including CSX's portion of the premium into CS.X's cost 
structure on the jurisdictional threshold for a hypothetical eastern utility coal movement; 

3 Illustrate the impact ot including NS' portion of the premium into NS' cost structure on 
the jurisdictional threstiold for a hypothetical eastem utility coal movement; 

4. Quantify the impact of including the premium on CSX's and NS" revenue adequacy 
status; and, 

5. Explain how the premium can be excluded from the CSX's and NS' investment accounts 
for regulatory costing and revenue adequacy purposes. 

My comments are organized under the following topical headings; 

II . Summary and Findings 

III. Identification of Premium for Regulatory Purposes 

IV. Impact of Premium on Jurisdictional Threshold 

V. Impact of Premium on Revenue .Adequacy Determination 

VI. Proposed Remedy 



-3-

I I . SUMMARY AND FINDINGS 

The following summary and findings are supported by the analyses contained in the balance 

of my verif ied statement and accompanying exhibits and are based on my review of CSXT s and 

NS's documents supporting their purposed acquisition of Conrail, including their witnesses' 

verified statements and workpapers. 

Specifically, my summary and findings include; 

1 CSX/NS are paying a significant premium for Ct)nrail that will adversely effect future 
revenue adequacy jnd jurisdictional threshold calculations. 

2. Table 1 below summarizes the CSX/NS premium for both revenue adequacy and 
jurisdictional threshold purposes. 

r Table 1 
CSX and NS Premium 

to Acquire Conrail 
($ in Billions) 

For Revenue 
Adequacv Purposes 

(2) 

For Jurisdictional 
Threshold Purposes 

(3) 

3 I have included CSX's portion of the Conrail premium into a CSX Conrail I'RCS 
f(>rmula and calculated the variable cost of providing service for the average CSX coal 
train movement based on the characteristics of a typical eastem utility coal tram 
identified by CSX's Witness Sharp I compared the results to CSX's cost of providing 
service for the average coal train without the premium Table 2. Column (2) 
summarizes my results on both the variable cost and jurisdictional threshold calculations 
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4 I performed the same analysis using a combined NS Conrail URCS formula and NS' 
portion of the Conrail premium. Table 2, Column (3) summarizes the results of this 
analysis. 

Table 2 
Impact of Conrail Premium 

on Variable Costs and Jurisdictional Threshold 

Item 
(1) 

1 Variable Cost Per Ton 
a Without the Conrail Premium 
b. With the Conrail Premium 
c. % Increase 

Jurisdictional Threshold Per Ton 
a. Without the Conrail Premium 
b. With the Conrail Premium 
c. % Increase 

CSX NS 
Amount .Amount 
Per Ton Per Ton 

(2) (3) 

Source Exhibit (TDC-.1) for CSX and Exhibit (TDC-4) for NS. 

By including the premium CSX is paying for Conrail in CSX's URCS formula, both the 
vanable cost of providing service and the resulting jurisdictional threshold associated 
with the average CSX coal train movement will increase by _ % . Similarly, by 
including the premium NS is paying, the variable cost of service and resulting 
jurisdictional threshold for a comparable NS movement would increase by %. 

When the Conrail premium is included with NS and CSX revenue adequacy calculations 
based on existing STB's pr(Kedures, the NS" and CSX's remm on investment are 
adversely impacted because they are artificially reduced as summarized in Table 3 
below 



TabL 3 
Impact of Including Conrail 

and Conrail Premium on STB's 1996 
Revenue .Adequacy Findings for .NS and CSX 

Item 
(1) 

STB's 1996 Cost of Capital Rate 
STB's 1996 Revenue Adequacy Finding For NS 
SFB's 1996 Revenue Adequacy Finding For CSX 
1996 Revenue Adequacy Ca'cuIation.s Assuming-
a. NS and 58% of Conrail and Conrail Premium 
b. CSX and 42*̂0 of Conrail and Conrail Premium 

Amount 
(2) 

11.9% 
13.0% 
8.9% 

Source E.xhibit (TDC 5). Columns (8) and (9) 

NS' retum on investment will be reduced by % (i.e.. from 13 0% to . _%) and 
CSX's retum on investment will be reduced by (i.e.. from 8.9% to _._:'(.) if both 
Conrail and the Conrail premium are included in the STB's revenue adequacy 
calculations. 

The adverse impact on the jurisdictional threshold and revenue adequacy calculations of 
including the Conrail pren lum can be avoided. Specifically, the "stanjs quo' can be 
achieved by including the difference between either the appraised value or the acquisition 
cost and the pre-acquisition historical book value ofConrail into property .Account 80 -
Other Elements of Investment. Following the existing STB revenue adequacy 
procedures, debits placed m Account 80 will be excluded from revenue adequacy 
calculations. Also monies placed into Account 80 for regulatory costing purposes will 
not impact the railroads' variable unit costs based on existing URCS procedures This 
remedy easily can be implemented by ihe-izamers, with no additional accounting or 
admimsu-ative burden. 
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IIL IDENTIFICATION OF PREMIIM FOR REGULATOR\ PURPOSES 

CSX and NS are purchasing Conrail shares for S_ _ billion^ The book value of Conrail 

shares equal S billion- According to CSX's and NS' testimony and data, their preliminary 

appraised value of Conrail assets is estimated at S billion^. which can be contrasted to the 

historical gross book value of Conrail's a.ssets which equals $ billion- I he purchase price 

has been allocated to CSX and _% to NS. 

A premium occurs when an acquinng railroad pays a amount in excess of the acquired 

railroad's historical book value In this case, the premium largely results from escalating tender 

offers made by CSX and NS between October, 1996 and February, 1997, when each was 

seeking to acquire Conrail separately Whether a premium is reflected on the carrier's backs 

depends upon the accounting rules used for a merger If the merger is treated for accounting 

purposes as a Pooling of Interests", a premium would not apply because the historical book 

values of both railroads are simply combined If the merger is treated for accounting purposes 

as a "Purcha.se ". a premium would equal the difference between the consideration given for the 

acquired company and its book value CSX and NS are utilizing the purchase accounting 

methodology in their acquisition of Conrail-. 

The purchase pnce equals the monies CSX and NS paid to purchase the shares of Conrail It docs not include 
the $2,1 billion m Conrail debt that CSX and NS assumed 
The hook value of Conrail net mvestment represents the value used to calculate whether or not Conrail is 
revenue adequate following the STB's existmg revenue adequacv priKedures 
Preliminary- estimates of the appraised value of Conrail made by Price Waterhouse 
The historical book value represents the value of the Conrail .issets used for regulatory costing purposes i.e., 
gross investment in assets less accumulated depreciation 
In the last three mergers, the acquisition costs exceeded the historical book value These three mergers were 
Union Pacific Southem P.icitlc ("UP SP"). Burlington Northerri Santa Fe < "BNSF'» and Union Pacific Chicago 
and NonhWestem ( "UP CNW") In two of the three mergers the premiums have been quaniitled and recorded 
in the financial records of the railroads The UP SP have vet to consolidate for financial reponing purposes, 
so the premium is still not publicU reponed in none of these cases, however has the STB been called upon 
to rule on the legitimacy ot the carriers' treatment of the premium for regulatory purposes 



A. PREMIUM FOR 
REGULATORY PURPOSES 

If left in its current form, the premium that CSX and NS are paying for Conrail will 

artificially lower the STB's annual revenue ade -uacy calculations for CS.X and .NS The 

reduction will be artificial because the increase in net investment would not be the result of any 

increase in the actual value of Conrail's assets as instrumentalities of transportation 

Additionally, the premium will increase CSX's and NS' variable cost of providing service based 

on the STB's Uniform Railroad Costing System ( "URCS "), which in turn will artificially 

increase the jurisdictional threshold level used to identity traffic that falls under STB jurisdiction 

and also used as a floor for regulatory rate setting purposes. 

The quantiticatum ot the premium may be different for revenue adequacy calculations than 

it is for jurisdictional costing purposes. For revenue adequacy determinations following current 

STB procedures, the net investment base of the acquiring railroad(s) i.e.. CSX and NS is 

increa.sed by the lower of the purchase price or the appraised (fair) value-

For jurisdictional costing purposes, the purchase accounting rules for the Unifonn System 

of Accounts (" USOA ") used in URCS specify how road and equipment property will "ne 

recorded.-' The reason the premium may be higher for this regulatory purpose is that the 

- railroad's assets are determined for revenue adequacy purposes in accordance with GA;\P Cost GAAP Cost 
equals " the value of the resources forgone by the entity to acquire the assets. .All GAAP Cost, as applied 
in business combinations, is acquisition cost " .Acquisition Cost equals " For all assets acquired thiough 
a business combination, acquisition cost is the lower of (1) the aggregate purchase price of the firm or (2) the 
fair value of the tangible .md identifiable intangible assets at the time of the business combination " Railroad 
Accounting Principles. Final Report, Sept, 1. 1987, Volume 2. pages 59 and 115 

? CFR 49 pin 1201. Rule 215 
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railroads have the option to utilize .ippraised (fair) value instead of acquisition cost when assets 

are acquired for other than cash-

I have estimated the premium paid by CSX and .NS lor Conrail's assets for both revenue 

adequacy and jurisdictional costing purposes. A summary of the premium calculations is shown 

in Table 4 below. 

Item 
(1) 

1 CSX' 

2. NŜ ' 

3. Total 

Table 4 
Summary of CSX and NS 
Premium Paid for Conrail 

($ in Millions) 

For Revenue For Jurisdictional 
Adequacv Piirposes Threshold Purposes 

(2) (3) 

- Based on of total 
Based on of total. 

Source Exhibit (TDC 2) 

The results of my analysis is a premium of $ billion for revenue adequacy purposes and 

$ ._ billion for regulatory costing purposes. 

- The apprai.sed (fair) value option was followed in recording the road and equipment values for the BNSF and 
UP CNW mergers In both cases the appraised value was greater than the purchase value. The UP SP have 
yet to consolidate for financial reponing purposes, so the premium is still not publicly reponed. 
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IV. IMPACT OF PREMIUM ON JURISDICTIONAL THRESHOLD 

If the premium CSX and NS are paying for Conrail is included in each railroad's general 

purpose costing tonnula ( "URCS "), each railroad's unit costs will artificially increase. In turn, 

each railroad's vanable cost of providing service will artificially increase which will have an 

adverse impact on the STB's jurisdictional threshold calculations to the detriment of a captive 

shipper seeking regulatory relief from unreasonable rail rates. This detrimental impact will 

come in two forms 

First, the STB determines whether or not it has jurisdiction over a specific shipper 

movement by comparing the challenged rate to the railroad's vanable cost of providing service. 

If the resulting raic M variable cost ratio exceeds '̂ rie STB's cunent junsdictional threshrid ratio, 

which is currently 1.80, then the STB has junsdiction over the specific movement If CSX's 

or NS' variable costs have been artificially increased because of the premium paid for Conrail, 

it will take a higher rate to trigger STB junsdiction over a captive shipper"s movement than 

would be the case absent the premium In other words, the railroad could impose greater rate 

increases and still remain immune from STB scrutiny. 

Second, during the maximum rate detennination phase of a complaint case based on 

Constrained Market Pricing, the STB will set rates at the higher of stand-alone costs or the 

jurisdictional threshold level, i e , the junsdictional threshold level is a floor for rate setting 

purposes. If CSX's and NS' variable costs have been artificially increased because of the 

premium paid for Conrail, in a given case the STB r y prescribe a higher rate for a captive 



-10-

shipper's movements than he STB would have prescribed if the Cî nrail premium were not 

included in the individual railroad URCS cost formula. 

To illustrate the impact of including the Conrail premium tor regulatory costing purposes. 

I solved the CSX and NS URCS formulas presented by their witnesses in this proceeding 

assuming that each accounted for the acquisition premium by includi.ng the premium in the 

individual investment property accounts. I then applied these artificially inflated unit costs to 

an average coal movement to determine the impact of the premium on the jurisdictional threshold 

level of hypothetical CSX and NS coal movements, again assun.ing the premium is improperly 

included in their system of accounts. The results of my analysis are summarized below. 

A. INCLUSION OF 
THE PREMIUM 

Railroad investment is recorded in individual property accounts and annually reported to the 

STB in each railroad's Annual Reports Form R-l. Most accounts are depreciable accounts 

following GAAP accounting rules with the exception of certain non-depreciable accounts, e.g.. 

land. These Form R-l momes are included in URCS. URCS applies these investment values 

to the applicable cost of capital rate, variability percentages and activity in developing the retum 

on investment ("ROI") vanable umt costs and depreciation umt costs. If the premium is not 

excluded in developing URCS unit costs^ . the variable costs and jurisdictional threshold for the 

movement being considered will increase significantly. 

- Based on procedures followed in UP CNW and BNSF mergers, the railroads have been revaluing the investmeni 
amounts in these propeny accounts without regard to coirect accounting rules. 
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The first step 1 followed in developing the jurisdictional threshold impact was to record 

CSX's and NS' oortion of the Conrail premium in their respective property accounts^ In 

addition, I increased the reported annual depreciation values to account for the incremental 

annual depreciation associated with the Conrail premium. After I made these modifications, I 

included the inflated property accimnts and assumed depreciation in the CSX and NS URCS 

formulas which resulted in unit costs including the Conrail premium for each camer. 

B. EXA.MPLE OF IMPACT ON 
AVFRAr;F ( SX COAL MOVEMENT 

Dunng CSX's Witness Sharp's deposition, he described the characteristics of an average 

eastem unit coal train movement Specifically, at pages 292-306 of his deposition. Witness 

Sharp identified the following characteristics as typical for a unit train hauling eastem coal to 

an electric utility: 

r Table 5 
Average Unit Coal Train Characteristics 

Item 
(1) 

1 Average loaded direction haul - miles 

2. Cars per train 

3. Net tons per car 

4 Railcar owner 

Amount 
(2) 

1 followed the methodology used by the railroads m the BNSF merger and the UP'CNW merger. 
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I applied Witness Sharp's average coal tram characteristics to URCS init costs that are 

based on CSX operations plus the portion of Ciinrail that CSX is purchasing. I developed the 

CSX/Conrail unit costs two different way*> i e . with and w ithout CSX's portion of the premium 

that it is paying for Conrail. The results of this application is summarized in Table 6 below. 

Table 6 
Impact of Conrail Premium on 

CSX Variable Cost-i and Jurisdictional Threshold 

Item 
(1) 

1 CSX Variable Cost Per Ton 

a. Without the Conrail Premium 

b. With the Conrail Premium 

c. % Increase 

2. CSX Junsdictional Threshold Per Ton 

a. Without the Conrail Premium 

b With the Conrail Premium 

c. % Increase 

.Amount 
Per Ton 

(2) 

Source Exhibit iTDC.^i 

Table 6 above shows that if the premium that CSX is paying for Comail is incorrectly 

included in CSX's system of accounts, CSX's vanable cost of service and the resulting 

jurisdictional threshold will be inflated by % or over $_ _ per ton. 
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C. EX AMPLE OF IMPACT ON 
• AVERAGE NS COAL MOVEMENT 

1 next applied the same coal train characteristics identified in Table 5 above to URCS unit 

• costs that are based on NS operations plus the portion of Conrail that NS is purchasing. I 

• developed the NS/Conrail unit costs two different ways i e., with and without NS' portion of 

the premium that it is paying for Conrail. The results of this application are summarized in 

• Table 7 below 

1 
1 Table 7 

Impact of Conrail Premium on 
NS' Variable Costs and Jurisdictionr" Threshold 

1 Amount 
Item Per Ton 
(1) (2) 

1 NS Variable Cost Per Ton 

1 a. Without the Conrai! Premium 

b With the Conrail Premium 

c. % Increase 

1 2. NS' Jurisdictio.nal Threshold Per Ton 

a. Without the Conrail Premium 

b Wi'Ji the Coruail Premium 

1 c. % Increase • Source Exhibit (TDC-4) 

[ 
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Table 7 above shows that if the premium that NS is pa\ing tor Conrail is inconectly 

included in NS' system of accounts, NS" variable cost of service and the resulting jurisdictional 

threshold will increase by _ % or by over S_, per ton. 
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V. I.MPACT OF PRE.MIUM ON REV ENUE ADEOUACY DETERMINATION 

The STB has established that a railroad has adequate revenue to cover expenses and attract 

capital when its return on investment equals or exceeds the railroad industry cost of capital rate. 

The STB calculates the cost of capital rate annually as the railroad industry capital rate using 

current market rates for debt and equity. Tbe rate of retum on investment is defined by STB 

as "net railway operating income divided by a calculated net investment base" ^ In 1996. tho 

STP found that the railroad industry cost of capital was 11.9% after taxes. The STB's 1996 

revenue adequacy calculations for the three railroads involved in the Conrail acquisition are 

summarized in Table 8 below . 

Table 8 
STB's 1996 Revenue .Adequacy Findings 

Item 
(1) 

1 STB s 1996 Cost of Capital Rate 

2. STB's 1996 Revenue Adequacy Calculations' 

a NS 

b CSX 

c Conrail 

/\niount 
(2) 

119% 

13.0% 

8 9% 

8.4% 

Source; Exhibit (TDC 5). Columns (2) throueh (4V 

- .̂ 64 I C C at 821, 
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Table 8 demonstrates that in 1996 and based on the STB s reN enue adequance procedures. 

NS is a revenue adequate railroad and CSX and Conrail are approximately three points below 

the revenue adequacy level. 

In ordei to te.st the impact on NS and CSX revenue adequacy calculations of their acquisition 

of Conrail, I first combined Conrail with NS and CSX based on each railroad's acquisition 

percentage i e,, NS is .acquiring % of Conrail and CSX the remaining % , The results of 

this combination, before the premium that NS and CSX paid for Conrail is considered, on the 

STB's revenue adequacy calculation is shown in Table 9 below. 

Fable 9 
Impact on STB's 1996 Revenue Adequacy Findings 

of Combining Conrail with NS and CSX 
Before The Premium is Considered 

Item 
(1) 

1 STB's 1996 Cost of Capital Rate 

2 STB s 1"% Revenue .Adequacy Calculations Assuming* 

a NS and of Conrail 

b. CSX and of Conrail 

Amount 
(2) 

11.9% 

• Source: Exhibit (TDC-5), Columns (5) and (6) 
J 

When NS' portion of Conrail is included before the premium is considered, NS' retum or 

net investment declines from 13 0% (Table 8, Line 2a) to ._% (Table 9, Line 2a) Similarly, 

when CSX's portion of Conrail is included before the premium is considered, CSX s retum on 

net investment declines from 8 9% (Table 8, Line 2b) to _% (Table 9, Line 2b). These 



-17-

results are in line with expectations, given Conrail's relative underperformance as compared to 

CSX and NS (particularly NS). 

In order to test the impact of including the premium that NS and CSX are paying for 

Conrail on the STB's calculation of revenue adequacy for NS and CSX, I utilized the following 

procedures: 

1. 1 requested and utilized the STB's 1996 revenue adequacy workpapers as the starting 
point for my calculation, 

2. I divided all the Conrail revenue adequacy components on the basis the NS and CSX 
acquisition percentages i.e., _ % for NS and _ % for CSX; 

3. I eliminated Conrail's booked accumulated depreciation in quantifying the premium paid 
for Conrail's assets for revenue adequacy purposes This adjustment equals S_ billion; 

4. 1 included the annual depreciation associated with the Conrai! premium; and. 

5. The Conrail premium was reduced by $ . _ billion to reflect new deferred taxes. 

When the Conrail premium is included with NS and CSX income and investment and 

incorporated into the STB's revenue adequacy calculations. NS" and CSX's retum on investment 

drop dramatically and wholly disproportionate to Conrail's relative performance for 1996. The 

results of including the Conrail premium on NS' and CSX's retum on investment are 

summarized in Table 10 below. 
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Fahk' 10 
Impact of Including Conrail 

and Conrail Premium on STB's 1996 
Revenue Adequacv Findings for NS and CSX 

Item 
(1) 

1 STB's 1996 Cost of Capital Rate 

2. STB's 1996 Revenue Adequacy Calculations .Assuming-

a. NS and _% ofConrail and Conrail Premium 

b CSX and % of Conrail and Conrail Premium 

.Amount 
(2) 

11.9% 

Source Exhibit (TDC 5i Columns (7) through (9) 

NS' remm on investment will be reduced by _ % (i.e.. from 13.0% to _._%) if NS' portion 

of Conrail and the Conrail premium are included in the STB's revenue adequacy calculation for 

NS. CSX's remm on investment will be reduced by _ % (i.e.. from 8.9% to _ _%) if CSX's 

portion of Conrail and the Conrail premium are included in the STB's revenue adequacy 

calculation for CSX As I noted above, these reductions are not attributable to Conrail's acaial 

financial performance or a change in the intrinsic value of its assets. Rather, they are simply 

the artificial, arithmetic resuh of reflecting in regulatory costs the consequence of CSX's and 

NS" 1996-1997 tender offer battle 
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V I. PROPOSED REMEDY 

Simply stated, the premium NS and CSX paid for Conrail should not impact either the 

jurisdictional tlireshold calculation of an individual captive movement or the annual revenue 

adequacy determination of either NS or CSX. To include the premium for either purpose is to 

require captive shippers and others dependent on the STB s regulatory costing procedures to 

subsidize CSX's and NS' bidding war In order to avoid this adverse and improper outcome, 

the STB should condition the acquisition of Conrail by not allowing the premium paid by NS 

and CSX to be included for purpo.ses of jurisdictional threshold and revenue adequacy 

calculations. The procedures that I suggest the STB adopt in order to maintain the stams quo 

are outlined below under the following topical headings; 

A, Revenue Adequacy Calculations 

B Jurisdictional Threshold Cali;ulations 

A. REVENUE ADEQUACY 
CALCULATIONS 

For purposes of revenue adequacy calculations. Conrail's net railway operating income 

("NROI") and net investment bast should be identified at pre-acquisition or cxisting book levels. 

These monies then should be separated between NS and CSX on the basis of each railroad's 

acquisition percentage, i.e.. % for NS and % for CSX The resulting return on investment 

values will reflect the STB's revenue adequacy calculations w ithout consideration of the premium 

NS and CSX paid for Conrail Table U below summarizes the impact of making these 

adjustments to the STB's 1996 .NS and CSX revenue adequacy calculatioas, and compares the 

results to the STB's 1996 revenue ;idequacy findings for .NS and CSX. 
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I 

Fable 11 
Comparison of Results of Applying Suggested Revenue 

Adequacy Procedures to STB's 1996 
Revenue Adequacy Findings for NS and CSX 

Item 
(1) 

1 STB's 1996 Revenue Adequacy Calculation 

2 STB's 1996 Revenue Adequacy Calculation 
Including Conrail Without the Premium 

Source Exhibit iTDC 5i 

Return on Investment 
NS CSX 
(2) 

13.0% 

(3) 

8.9% 

By combining Conrail into NS' and CSX's revenue adequacy calculations (without 

consideration of the premium) based on the STB's priKedures, NS' 1996 retum on investment 

declines from 13 0% to _ ._% and CSX's 1996 retum on investment declines from 8 9% to 

_._%. These suggested prwedures maintain the status quo, and are consistent with an 

absorption of Corû ail that reflects its actual performance. 

Mechamcally. the above revenue adequacy condition can be accomplished by including each 

railroad's portion of the Conrail premium into property .Account 80 - Other Elements of 

Investment. Debits included in property Account 80 are excluded from reve.-iue adequacy 

following the STB's existing procedures The adjustment is straight forward, and does not 

involve any add'»'onal accounting or record keeping steps or other admimstrative burdens on the 

Carriers. 



-21-

B. Jl RISDICTIONAL THRESHOLD 
( ALCULATIONS 

For regulatory costing purposes, the STB and its predecessor, the Interstate Commerce 

Commission ( ICC"), developed specific .iccounting rules n- follow when the consideration paid 

to acquire rail assets is greater or less than original book values. 

The importance of original book values originated in the Interstate Commerce Act of 1887. 

Section 20 of the 1887 Act authorized the ICC to require annual reports from the railroads to 

show the cost and value of the carriers' property. Without accurate and dep.:ndable property 

records, it was impossible to calculate the proper rela'ionship between the cost of property and 

the capitalization of the railroads. With the passage of the 1913 Valuation Act, the ICC 

detemnned the (original cost of railway property The goveming principle behind the railway 

property accounts dunng the 1913 valuation is that transportation property was to be recorded 

for ratemaking purposes according to the original cost. 

In 1963, a difference existed between the ICC's valuation records adjusted for annual 

additions and retirements and the railroads reported property values Fhe ICC adopted Account 

ilO - Other Elements of Investmeni to reconcile the railroads' historical book values to the 

values shown in the ICC's valuation studies. 

During the 1963 proceeding, the ICC recognized that the historical amounts originally 

entered by the railroads as the cost of property were no longer reliable as a measure of actual 

cost. In its Apnl 17, 1963 order,the ICC required the property values recorded on the ICC 

- Docket No. 32153. Uniform Svstem ot Accounts for Railroad Companies 



valuation rcct rcS tor each railrc'ad to he recorded in the railroads' books .tnd the difference 

recorded in Account 80 This was done to provide an accurate record of the cost of property 

used in transp mation service - - . 

In order to maintain consistency with these regulatory costing principles in accounting for 

the ConraU acquisitu)n, the S TB should continue to use the accounting procedu' it h;<s r.i pi ̂ ce 

Specifically, the STB should require CSX and NS to record their portion of Conrail's historical 

gross book value and accumulated depreciation as it was reported to the STB before the 

acquisition. The difference between appraised (fair) value and the historical book value would 

be recorded in CSX's and NS' property Account 80 -- Other Elements of Investment. By 

placing the Coru-ail premium in property .Account 80, the CSX and NS unit costs as developed 

in the URCS formula will not f>e artificially inflated. .Again, this is an aujustment which easily 

can be made by the carriers without additional administrative cost or effort. 

I have developed Exhibit (TDC-6) which separates Conrail's 1995 gross investment and 

accumulated depreciation (including the premium) between NS and CSX, This separation of 

Conrail would be consistent wiuh existmg STB accounting procedures and would avoid including 

the Conrail premium i.ito NS and CS.X variable unit cos:s. 

— .Annual Repon, 1*̂ 64. page 54 
— From a genera! purpose ci)sting perspective, the methodoiogv consistentU emploved by the ICC in measuring 

investment has been original investment cost (i,e . the b<.vjk valuei In Ex Pane No 271 decided .August 20. 
197h the ICC found that •" the present original coft net investment - ' . . i bjjiC adequately reflects the value of 
railroad property and should be retained" and "that the net debits in .Account 80. Other Items of Investment. 
should not be included in the investment base, nor should the .Account 80 credits be included while the debits 
are excluded " Sec. Ex Pane No, 271. Net '.inestment-Railroad Rate Base & Rate of Retum. 345 I C C 
1494 (1976) 

— In Georgia Power, the ICC acknowledged '.nat Account 80 should b>c excluded from thc development of unit 
costs, noting that "the L'RCS n.ogram currently excludes .Account 80 for general railroad variable cosi 
development i Appendix, page 14; ICC DiKket No 40581. Georgia Power Companv, et ol \ Southem 
Railwav Companv et al. 
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E.xhibit (TIK -1) 

STATE.NIENT Oi: OUALinCATiONS 

My name is Thomas I). Crowley I am an economist and President of the economic 

consulting fimi of L E. Peabody & AsstKiatts. Inc The firm's offices are located af 1501 

Duke Street. Suite 200. Alexandria, Virgima 22314. 

I am a g^' luate cf the University of Maine from which 1 obtained a Bachelor of Science 

degree in Economics. 1 have also taken graduate courses in transportation at George Washington 

University in Washington, D C. I spent three years in tlie United States Army and since 

February 1971 have been employed by L. E. Peabody & Associates. Inc. 

1 am a member of the American Economic Association, the Transportation Research Forum, 

and the American Railway Engineering Association. 

The firm of L. E. Peabody & Associates, Inc. specializes in solving economic, marketing 

and transportation problems. As an economic consultant, 1 have organized and directed 

economic studies and prepared reports for railroads, freight forwarders and other caniers. for 

shippers, for associations and for state governments and other public bodies dealing with 

transportation and related economic problems. Examples of soidies I have participated in include 

organizing and directing traffic, operational and cost analyses in connection with multiple car 

movements, unit train operations for coal and other comm^xlities, freight forwarder facilities. 

TOFC/COFC rail facilities, divisions of through rail rates, operating commuter passenger 

service, and other studies dealing with markets and the transportation by different modes of 

various commodities from both eastern and western origins to various destinations in the United 

L , E. I'KAItODV A. '..S.S(K lAIKS. iNC 



Exhibit (TDC-l) 
Pa!.;c 2 of 4 

STATEMENT OF OUALIFICATIONS 

States. Ihe nature of these studies enabled me to become familiar with the operating and 

accounting procedures utilized by railroads in the normal course of business. 

Additionally, 1 have inspected f ̂  .h railroad tenninal and line-haul facilities used in handling 

various commodities to various desti lations in all portions of the United States These field trips 

were used as a basis for tJie determination of the traffic and operating characteristics for specific 

movements of coal, both inbound raw matenals and outbound paper products to and from paper 

mills, crushed stone, soda ash, aluminum, fresh fruits and vegetables, TOFC/COFC traffic and 

numerous other commodities handled by rail. 

I have presented evidence before the Interstate Commerce Commission ("ICC") in Ex Parte 

No 347 (Sub-No. 1). Coal Rate Guidelines - Nationwide which is the proceeding that 

established the methodology for developing a maximum rail rate based on stand-alone costs. 

Moreover, I have developed numerous variable cost calculations utilizing the various 

fonnulas employed by the ICC for the development ot variable costs for common caniers with 

p.itticular emphasis on the basis and use of Rail Fomi A. I have utilized Rail Form A costing 

principles since the hcgiiining of my career with 1. I : Peabody .Ass.viates Inc in 1971 -

K.nl cosl fiiuiini; has been the cornerstone of this firm Dr Ford K Edwards the senior partner of the firm 
I ll wards & Peabodv*, w.is the major architect in he development of Rail Form A Mr Peabody carried on this 
tradition of innovative cost Tinding until hi > retirenent in 1'>X̂  Mr Pcab<idy 's work .ncluded participation m the 
Tennes.sec Valley .•Xuthoriiy's computeriAalion ot Rail Form A Mr Peabody was a member of a 
comniiiieeof transpoii.uioii consult;inis which was organized to assess thc TV,A pi.KCiiurc m order to make available 
moic complete and smiplilicd iiipui lUiia tor thc f'.ail Form .-X computer program 

Subsequent to die rctirciiiciu ol l)i l-.d>.>. ivds iii I i h c tuiii luiiuc vi..is ^ii.;iic -\i 
1 I IValnnK .'t Xssocuuos, Inc 

L . i; . P K A I . O D V & AS.S(K lAI KS. INC. 
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STAIEMENT OF OF ALIFICATIONS 

1 have also analyzed in detail, the Unifonn Railroad Costing System i "URCS") and presented 

the results of my findings »n the ICC in Ex Parte No. 431, .idopiion of the Uniform Railroad 

Costing .System for Determining Variable Costs forthe Purposes of Surcharge and Junsdictional 

Threshold Calculations. I have been involved in the URCS process, either directly or indirectly, 

since the first interim report of the contractors was released. 

I have frequently presented both oral and written testimony before the Surface 

Transportation Board (and its predecessor, the Interstate Commerce Commission), Federal 

Energy Regulatory Commission. Railroad Accounting Pnncipies Board, Postal Rate Commission 

and numerous state regulatory commissions, federal courts and state courts This testimony was 

generally related to the development of variable cost of service calculations, fuel supply 

economics, contract interpretations, economic principles conceming the maximum level of rates, 

implementation of maximum rate principles, and calculation of reparations, including interest. 

I have aLso presented testimony in a number of court and arbitration proceedings conceming the 

level of rates and rate adjustment procedures in specific contracts. 

Since the implementation of the Stâ êrs Rail Act of 1980, which clarified that rail carriers 

could enter into transportation contracts with shippers, 1 have been actively involved in 

negotiating transportation contracts on behalf of shippers Specifically, 1 have advised shippers 

concerning transportation rates based on market conditions and carrier competition, movement 

specific .service coinmitments, specific cost-based rate adjustment provisions, contract reopeners 

that recognize changes m productivity, and cost based ancillary charges In particular, I have 

.idviscd shippers on the theorv and application of different types of rate adiustnicii: mechanisms 

L. E. I'hAitoDv & A.s.s<K iAih:.s. INC. 
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STATEMENT OF OUALIFICATIONS 

for inclusion in transportauon contracts. As a result of assisting shippers in the eastern and 

westem portions of the United States, I have become familiar with operations and practices of 

the rail caniers that move traffic over the major rail routes in the United States as well as their 

cost and pricing practices. 

In the two recent Westem rail mergers that resulted in the creation of BNSF and UP/SP, 

I reviewed the railroads' applications including their supporting traffic, cost and operating data 

and provided detailed evidence supporting requests for conditions designed to maintain the 

competitive rail environment that existed Iwfore the proposed mergers. In these proceedings. 

I repre.sented shipper interests, including plastic, chemical, coal, paper and steel .ippers. 

1 have participated in various prtKeedings involved with the division of through rates. For 

example, I participated in ICC Docket No. 35585, Akron. Canton & Youngstown Railroad 

Companv. et al. v. Aberdeen and Rockfish Railroad Company, et al. which was a complaint filed 

by th*! northern and midwestem rail lines to change the primary north-south divisions. I was 

personally involved m all traffic, operating and cost aspects of this proceeding on behalf of the 

northern and midwestern rail lines. 1 was the lead witness on behalf of the U)ng Island Rail 

Road in ICC Docket No. 36874, Notice of Intent to File Division Complaint b\ the Lon^ Island 

Rail Road Company. 

L . E. PKAItODY & A,S.S(K IArF:.S. INC. 



Exhibit_(TDC-2) 

Page 1 of 1 

Development of Premium Paid for Conrad Assets 1/ 

Amount 

(Millions) 

(1) (2) 
Revenue Adequacy P'emium 

1 Total Cost to CSX\NS of Conrail Shares Acquired 2/ 

21 
2 Book Value of Conrail Shares •* 

3 Value of Eliminated Accumulated Depreciation and Asset Disposition 3/ 

4 Premium for Revenue Adequacy Purposes ^ 

Regulatory Costing Premium 

5 Appraised value of Conrail Assets ^ 

6 Gross Book Value of Conrail Assets ^ ' 3 ' 

7 Premium fcr Regulatory Costing Purposes 

Premium Deterred Taxes 

8 Deferred Taxes associated with Fair Value 

1, The Conrail Premium is measured on two bases, an Acquisition bans for Revenue Adequacy Purposes and an Appraisal basis 

for Regulatory Costing and Jurisdictional Threshold Purposes 

2: Whitehurst Deposition Eihibrt No 1 

3/ Conrail s 1996 Form 10-K Page *6 Asset Disposition equals $286 million and Accumulated Depreciation equals (2.102 million. 

4. Line 1 Line 2 • Line 3 

5' Line 5 • Line 6 
6, Whitehurst Deposition E»hibit No 1 identifies CSX s portion of deferred taxes By dividing this amount by CSX s share of Conrail. 

total deferred taxes are calculated IDeferred Uxes reduce the investmer^t base for both revenue adequacy and regulatory costing 

Note The Hevenue Adequacy Premium is based on Acquisition Cost The Railroad Accounting Pnncipies Board ( 'RAPa") 

adopted GAAP costs as the basis for valuing the railroads assets for Revenue Adequacy Purposes The RAPB 

defined GAAP costs as "Tfie value of Ihe resources forgone by the entity to acquire the assets GAAP cost, as applied 

m business ccmtHnatiot^s, is acquisition cost except in a pooling of interests GAAP cost is the net booh values of the 

pooling entities," 

Note The Reflulatory Costing Premium is based on Appraisal Cost Recent railroad mergers have used appraised value or fair 

market value in adjusting the acquired assets of the purchased railroad The last h«o mergers (i e BNSF and UP/CNW) 

used appraised value in adjusting fhe property accounts of the acquired railroads. 

L. E. PEABODY & ASSOCIATES, INC. 



1 Exhibit_(TDC-3) 
Page 1 of 1 

• Impact of Conrail Premium on Variable Cost and Jurisdictional Threshold 
For Average CSX Coal Movement 

1 A. Movement Assumptions For Costing 

_ 1 Line Haul Miles 
Source 

Sharp Depositon Page No 306 

• 2 Car Tram Sharp Depositon Page No 292 

_ 3 Tons Net Load Per Car Sharp Deposition Page No 292 

• 4 Railcar is Owned and Provided by CSX Sharp Deposition Page No 296 

B 5 Ex Parte No 270 (Sub 4) Unit Tram Adjustments STB Metr;odology 

• 6 CSXT s Premium Equals $ Billion • Exhibrt_(TDC-2) $ Billion tmes CSX 
share of Conrail 

Whitehurst Exihibit-1 CRC 1995 10-K 
and Klick Electronic Workpapers 

1 B. Variable Cost and Jurisdictional Threshold 

Itwn Source 
« (1) (2) 

1995 
CSXT 

W/CRC 
Portion of Premium 

(3) 

• Without Premium 

_ " Vanable Cost Per Ton Phase III URCS 

• 8 Jurisdictional Threshold Per Ton Line 7 x 1 80 

m With Premium 

9 Vanable Cost Per Ton Phase III URCS 

10 Jurisdictional Threshold Per Ton Line 9 x 1 80 

Increase 

m 11 Increase In Variable Cost or 
Junsdictional Threshold (Line 9 - Une 7) or (Line 10 - Line 8) 

L. E . PEABODY & A S S O C I A T E S , I N C . 

M tC'ONOMIC CO^SlLTA.V1•S 



1 Exhibit_(TDC-4) 
Page 1 of 1 

1 Impact of Conrail Premium on Variable Cost and Jurisdictional Threshold 
For Average NS Coal Movement 

1 A. Movement Assumptions For Costing 

1 Line Haul Miles 
Source 

Sharp Deposftion Page No 306 

1 2 Car Tram Sharp Deposition Page No 292 

_ 3 Tons Net Load Per Car Sharp Deposition Page No 292 

• 1 4 Railcar is Owned and Provided by NS Sharp Depositon Page No 296 

K 5 Ex Parte No 270 (Sub 41 Unit Tram Adjustments STB Methodology 

• 6 NS's Premium Equals $ Billion • Exhib(tJTDC-2) $ Billicn times NS 
share of Conrail 

Whitehurst Exihibit -1 CRC 1995 10-K 
and Klick Electronic Workpapers 

1 B. Variable Cost and Jurisdictional Threshold 

Item Source 

1995 
NS 

W/CRC 
Portion of Premium 

_ (1) (2) (3) 

1 Without Premium 

_ ' Variable Cost Per Ton Phase ill URCS 

• 8 Jurisdictional Threshold Per Ton Line 7 x 1 80 

m With Premium 

* 9 Vanable Cost Per Ton Phase III URCS 

• 10 Jurisdictional Threshold Per Ton Line 9 x 1 80 

Increase 

H 11 increase in Vanabile Cost or 
Junsdictional Threshold (Line 9 * Line 7) or (Line 10 - Line 8) 

L. E . PEABODY & ASSOCIATES, INC. 
M F.CONOMIC CO«.SlLT*,STS 



IMPACT OF CONRAIL AND CONRAIL " i^EMIUM ON 

1996 R E V E N U E ADEQUACY CALCULATIONS 

1996 STB FINDING C S X & NS With C R 

Exhibit_(TDC-i) 
Page 1 of 1 

CSX » NS With CR 
And Acquisition Premium 

f aiiroao 

<') 
Conrail 

12) 

csx 
0) 

NS 

(4) 

csx 
i/Vith CR 4. 

(5) 

NS 

/< tn - R 4, 

Conrail 

•••*'rr.i..jr' 

CSX NS 

/; itn CO 5/ JVitn CR 5/ 

(9) 

'..^TDinea/Consoiidatea NROI 

. 'iferest'OTv t/VorKtng Cap Casn 

. nc 'ax Non rail 

rcfementai Depreciation 

•Nei gam transfers 

435 305 

."53 

6 '66 

0 

11 014 

610 621 787 725 

8 929 '2 335 

'..Ml 23 660 

13 133 16 646 

1/ 

" A d i u t t x l NROI " 440,406 S»,924 840,866 

îjfTiD Ne' nv .y&t End 

^omt) Net inv ft&E Stan 

Comb N»t Inv R&E Av 

b M l bl") 

"5 355 96; 

t.*n.n* 

J 482 * i 

8 949 689 

S.21i.t79 

•i ^'2 3,38 

9 58S 425 

1.750.1*2 

2/ 

,( t 'KI 

' 11-: 'nv Stan 

OE Inv Av 

0 

0 

• 

0 

0 0 

' ni l 

IOC Av 

0 

0 

0 

0 
0 

0 

3 014 

3 197 

3.106 

•,e' ^a.i »ei 4ss End 

•jet Wail >vei a s i Start 

NM Rail RM As«, Av 

:3 017 

31 919 

27.4M 

a 
0 

0 

0 

0 

^otM Cap End 

A<)iH '-dc Start 

WoMi Cap Av 

144 679 

;ofe :o: 
176.441 

'23 537 

'09 66f 

116.601 

267 241 

.'68 265 

267.753 

Acc Del fa« End 

a x I.*' • « aar; 

Acc 0<( Tai Av 

1 484 091 

1 400 411 

1.442,291 

2 310 618 

."063 544 

2.167.061 

2 612 504 

2 524 852 

2.5*a.67< 

3/ 

3/ 

' i» Adi ue< nv Base Ena 

a;< A.I, Net nv SaSP *̂ drt 

' T ja Ad| NM Inv Ba«« ' 

i 275 120 

5 ' 95 662 

5,23S.3»1 

7 294 988 

6 99S 810 

7 14S.399 

(5 564 061 

6 329 641 

«,446,(91 

TAX ADJUSTED RO< 8.4% S.9% 13.0% 
SX *()'kpdpe'^ CSX :6 H C iX)02^0 

'•^e P'errium for f'evenue Adequacv PuTXJse* '« $ Btllion ((Acquisiton minu* Book Cost) Piu* Eliminated Accum Oep'ecialion) • ExhiOit ' /DC-2) 

, ne ' Minus L'ne 2 Plus Line 4 

1/ Ahitehunst D€tX)»ition ExhiDrt No i tdentiftet CSX's poftior, j f deferred raxes Bf dMdmg this amount Dv CSX's snare of Conrau total deterred taxes are calculated 

• i ' CSX - Column '2) « pius Coiufnn i31 NS - Column (2) i plus Caumn (4) 

^/ CSX - Column i5) • of Column (7) NS ' Cotumn (6) • o< Cotumn (7) 

L . E . PEABODY & ASSOCIATES. INC. 
fCONOMlC CONSll T*>TS 



1996 Con ia i l Book Value • 

Schedule } (2B Irivcitmcnt ainci i i i A<.>.umulited O«cteci«tion 

No 
<1) 

Account 
(2) 

Giobb Inveilnient 
Comail 1995 1995CSXT 1995NS 

Schedule 352B Schedule 352B Schedule 362B 
Column (b) Column (bl 2' Column (b) 2i 

(3) (4) (5) 

Accumulated Depieciation 
Coniail 1996 1996CS. 'T 1995 NS 
Schedule 335 Schedule 335 Schedule 335 

Column {g) Column (g) 3/ Column y j ) 3/ 
<6,» (7) (8) 

1 (2) 1 and t l 0 9 942 JO 
2 (3) Giading 209 689 22 811 
3 (*) Oihei ROW 2,586 757 
4 (5) Tunnels and subwayb 2 7 6 8 8 2 874 
5 (6) Budge;, besOes 227 358 51 941 
6 (/) t levaled Strucluies 2 575 2 769 
7 (81 Ties 1 294,855 201 7 78 
8 (9) Nails and Othei TracK MaUt'ial 2 503 630 304 233 
9 (11 ! Ballast 877 012 (10 865) 

10 (131 Fences snuwsheds 4 signs 1 309 543 
11 (161 Station & office BIdgs 183 645 59 494 
12 (17) Hoadway BIdgs 11 937 4 5 7 4 
13 (18) Malef Stations 480 343 
14 (19) F uel Stations 33619 8 964 
15 (20) Shops and enginehuuses 84 747 33 860 
16 (22i Storage waietwuses 0 0 
17 (23) lA/harves and docks 936 58 
18 (24) Coal and ore Mrharves 79,151 23,957 
19 (25) TOf C/COFC teiminals 77,212 31 587 
20 (26) Comm systems 121 275 76 965 
21 (27) Signals & interlockeis 368 989 131 446 
2? (29) Powei Plants 1 140 476 
23 131) Powei Tians 8.981 5 293 
24 (35) MISC S'IUCC 3.868 530 
25 (37) Koadway Mactiine'^ 98.537 73 495 
26 1.19) PublK .mprovements 43.207 5 226 
27 (44) Shop inachineiy 52 041 27 81 7 
28 (45) Powei plant machinei y 3 739 3 198 
29 Othei 0 45 569 
30 Amortuation Ad|uslments u 438 536 
31 TOTAL ROAD %b 430 148 J l 548 228 

32 (52) Locomotives ^^ 138 328 J469 155 
33 (53) f-ieight tfain cars 741 841 313 823 
34 (54) Passengei train cars 0 0 
35 (55) Highway Revenue 2 790 1,920 
36 ;56) f-loattng tqu ipn ient 0 0 
37 (57) l^ork Equipment 84 682 5 0 2 7 1 
38 (581 MISC kquipment 31,401 26 735 
39 (59) Computei kquipmer>t 79 785 62 374 

40 Amofti /at ion Adjustments 0 300 
41 TOTAL EUUIPMfcNT J2 078 827 J924 578 

42 |76) Inteiest during Const JO 
43 (80) Othei elements of investments 0 

(901 Construction wotk in progress 0 
GRAND TOTAL 1 ' J2 472 806 

1/ Estimated Fair Value 
21 Column (31 « CSXT 
3; Column (6) « CSXT 

Depositon E«nibil No 
Ol NS 
or NS 

1 iV W Whiiehurst value m Account 80 uyudls premium shown in Exhibil iTDC 2i Line 7 

T) m 

o U 
-» O 

o 
6> 

L . K. IM;\IU)l)^ & .\,S.S(K lATKS, lN( . 
K t O N O M I t I t » N M I 1 \ M S 



c 
i 
3 



F^KFORK rm: 
SURFACK TRANSPORTATION BOARD 

CSX CORPORATION AND CSX 
TRANSPORTATION, INC. AND NORFOLK 
SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY 
COMPANY -- CONTROL AND OPERATING 
LEASES/AGREEMENTS CONRAIL INC 
AND CONSOLIDATED R-^IL 
CORPORATION 

Finance Docket No. 33388 

ARGUMENT 

GPU r e s p e c t f u l l y submits t h a t the proposed a c q u i s i t i o n 

and d i v i s i o n of C o n r a i l ' s assets between CSX and NS i s not i n the 

p u b l i c i n t e r e s t and should not be approved. As e x p l a i n e d below, 

the t r a n s a c t i o n generates s i g n i f i c a n t a d d i t i o n a l f i x e d charges i.n 

the form of an " a c q u i s i t i o n premiuin, the recovery of which i s 

h i g h l y s p e c u l a t i v e . Because the recovery of the premium i s 

u n c e r t a i n , GPU and o t h e r c a p t i v e shippers face an increase i n 

exposure t o unreasonable r a i l r a t e s from the A p p l i c a n t s ' 

unchecked r e g u l a t o r y cost a l l o c a t i o n choices. A c c o r d i n g l y , GPU 

submits t h a t the t r a n s a c t i o n should not be approved absent a 

c o n d i t i o n t h a t p r o t e c t s c a p t i v e coal s h i p p e r s from f u t u r e r a i l 

p r i c i n g abuse by c o n * - r o l l i n g the r e g u l a t o r y cost a l l o c a t i o n of 

the acqui j i t i o n pre.iium. 

'The amount and source of the a c q u i s i t i o n premium i s 
d i s c u s s e i i nf ra i n Part I I . 



I . THE PUBLIC INTEREST S_TANpARIj 

The proposed a c q u i s i t i o n and • * - n r a i l i s 

s u b j e c t t o the Board's review pursuant t o the ICC Te r m i n a t i o n 

of 1995, Pub. L. No. 104-88, 109 S t a t . 803 ( 1995 ) ( ' ICCTA' ) . As 

the Board has e x p l a i n e d , the s i n g l e and e s s e n t i a l standard ' 

ap p r o v a l " f o r merger t r a n s a c t i o n s i s the p u b l i c i n t e r e s t s tandard 

set f o r t h at 4 9 U.S.C. § 1 1 3 2 4 ( b ) ( 1 ) and ( 2 ) . Finance Docket No. 

3.?760 , tinion P a c i f i c Corp.. Union P a c i f i c R.R. Co., and M-ssouri, 

P a c i f i c R.R. Co. -- C o n t r o l and Merger -- Southern P a c i f i c R a i l 

Corp., Southern P a c i f i c Transp. Co., St. Louis Southwestern Ry• 

Co.. SPCSL Corp., and The Denver and Rio Grande Western R.R. Co., 

Decision No 44, served August 12, 1996, a t 98 ( u n p r i n t e d ) 

("UP/SP" ) . ' 

The s t a t u t o r y p r o v i s i o n s t h a t d e f i n e the parameters of 

the Board's p u b l i c i n t e r e s t a n a l y s i s f o r r a i i c o n s o l i d a t i o n s are 

set f o r t h a t 49 U.S.C. §§11321-27. Among o t h e r f a c t o r s , t h e 

Board must c o n s i d e r "the t o t a l f i x e d charges thar. r e s u l t from the 

proposed t r a n s a c t i o n " (49 U.S.C. §11324(b){3)), a n i whether 

cla.med o r pe r c e i v e d p u b l i c b e n e f i t s are overshadowed by p u r e l y 

p r i v a t e b e n e f i t s , which accrue s o l e l y t o the merging c a r r i e r s a t 

the expense of the p u b l i c . See CSX Corp. -- Cont rol__rji-£jLessie 

and seaboard C.L.I., 363 I.C.C. 518, 551-52 (1980) As the 

• C i t i n g , Missouri-Kansas-Texas R.R. Co. v. United S t a t e s , 
632 F.2d 392, 395 ( 5 t h ' C i r . 1980), c e r t , denied, 451 U.S. 1017 
(19 81); P_enn-Centra 1 Merger and N&W I n c l u s i o n Cases, 389 U.S. 
48 6, 498-99 (1968). 
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; ••-. r I n t e r s t a t e Commerce Commission s t a t e d ; r: : * s UP/CNW 

dec IS i o n : 

( H j e n e f i t s t o th'- • iribining c a r r i e r s which 
are the r e s u l t of increased market power, 
such as the a b i l i t y t o increase r a t e s a t the 
same or reduced s e r v i c e l e v e l s , are e x c l u ­
s i v e l y p r i v a t e b e n e f i t s t h a t d e t r a c t from any 
p u b l i c b e n e f i t s a s s o c i a t e d w i t h the c o n t r o l 
t r a n s a c t i o n . 

See Finance Docket No. 32133, Union P a c i f i c Corp.. Union P a c i f i c 

R.R. Co. and Mi s s o u r i P a c i f i c R.R. Co. -- C o n t r o l -- Chicago_and. 

North Western Transp. Co. and Chicago and North Western Ry.. CO--., 

D e c i s i o n served February 21, 1995, at 53. 

Of p a r t i c u l a r importance t o GPU i n t h i s case, the 

Board's p u b l i c i n t e r e s t a n a l y s i s a l s o must be informed by the 

Congressional goals set f o r t h i n the N a t i o n a l R a i l T r a n s p o r t a t i o n 

P o l i c y ("NRTP"), e s p e c i a l l y those which speak t o the need t o 

p r o t e c t c a p t i v e shippers and m a i n t a i n the i n t e g r i t y of r e g u l . i t o r y 

c o s t - f i n d i n g and rate-making f u n c t i o n s . See UP/CNW, supra, a t 

5 3 _ 5 4 , c i t i n g , N o r f o l k Southern Corp. - C o n t r o l - N o r f o l k & W. 

Rv. Co. .. 366 I.C.C. 17 1 , 190 (1982). For example, the NRTP 

d i r e c t s the Board, among o t h e r f a c t o r s , t o : 

* Ma i n t a i n reasonable r a t e s where 
the r e i s an absence of e f f e c t i v e 
c o m p e t i t i o n ; 

* P r o h i b i t p r e d a t o r y p r i c i n g and 
p r a c t i c e s , avoid undue 
c o n c e n t r a t i o n s ot market power and 
p r o h i b i t u n l a w f u l d i s c r i m i n a t i o n ; 
and 

* Ensure the a v a i l a b i l i t y of acc u r a t e 
cost i n f o r m a t i o n i n r e g u l a t o r y 
proceedings. 
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See 49 U.S.C §10101(1),(6),(12) and ( 1 3 ) . 

C o n s i s t e n t w i t h the breadth of i t s o v e r s i g h t and r<^view 

r e s p o r . s i b i l i t i e s , the Boarr has broad a u t h o r i t y t o p r o t e c t and 

promote the p u b l i c i n t e r e s t by imposing c o n d i t i o n s on r a i l 

c o n s o l i d a t i o n s so as t o --educe or e l i m i n a t e i t s d e t r i m e n t a l 

e f f e c t s . See Un m P a c i f i c -- C o n t r o l -- M i s s o u r i P a c i f i c ; 

western P a c i f i c , 366 I.C.C. 459, 562-64 (1992), a f f ' d sub, nom. 

Southern P a c i f i c Transp. Co. v. I.C.C, 7 36 F. 2d -?08 (D.C C i r . 

1984), c e r t , denied, 469 U.S. 1208 (1985). See a l s o 49 U.S.C 

§11324(c). Where harmful e f f e c t s are shown t o r e s u l t frcm a 

proposed c o n s o l i d a t i o n or c o n t r o l t r a n s a c t i o n , c o n d i t i o n s are 

a p p r o p r i a t e i f : 

(TJhe c o n d i t i o n s w i l l a m e l i o r a t e or e l i m i n a t e 
the harmful e f f e c t s , w i l l be o p e r a t i o n a l l y 
f e a s i b l e , and w i l l produce p u b l i c b e n e f i t s 
(through r e d u c t i o n or e l i m i n a t i o n of the 
p o s s i b l e harm) outweighing any r e d u c t i o n t o 
the p u b l i c b e n e f i t s produced by the merger. 

Finance Docket No. 3 2 549, Burl.ngton Northern Inc. and B u r l i n g t o n 

N o r t h e r n R.R. Co. -- C o n t r o l and Merger -- Santa Fe P a c i f i c Corp. 

and The A t c h i s o n . Topeka and Santa Fe Rv• Co., Decision No. 38, 

served August 23, 1995, at 55-56 (unprinted ) I"BN/Santa Fe'). C l . 

L a m o i l l e V a l l e v R.R. Co. v. I n t e r s t a t e Commerce Comm'n, 711 F.2d 

295, 300 (D.C. C i r . 1983) . 

In these Comments, and i n the a t t a c h e d testimony <.f 

Messrs. Stephens and Crowley, GPU demonstrates t h a t unless the 

c a r r i e r s are p r o h i b i t e d from i n c l u d i n g the C o n r a i l a c q u i s i t i o n 

premium in t h e i r r e g u l a t o r y r a t e baseo, t h a t premium w i l l make i t 

much more d i f f i c u l t f o r s h i p p e r s , l i k e GPU, who are c a p t i v e t o 
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one of the c a r r i e r s f o r s e r v i c e , to e s t a b l i s n the Board's 

j u r i s d i c t i o n over and t o seeK r e l i e f from unreasonable r a i l r a t e s 

on c o a l , pursuant t o 49 U.S.C. §10701 e t seg. In essence, a 

business r i s k t h a t r i g h t f u l l y should r e s t s q u a r e l y and s o l e l y on 

the A p p l i c a n t s -- t h a t they paid too much f o r C o n r a i l --

u n f a i r l y would be s h i f t e d t o coal and o t h e r rai1-dependent 

s h i p p e r - . A c c o r a i n g l y , i f the Board determines t h a t approval of 

the i n s t a n t t r a n s a c t i o n i s warranted, then the p u b l i c i n t e r e s t 

r e q u i r e s t h a t the Board impose the c o n d i t i o n d e s c r i b e d below i n 

rder t o p r o t e c t GPU's l e g i t i m a t e r i g h t t o reasonable coai r a t e s . 
o 

I I . AS PROPOSED, THE TRANSACTION IS NOT 
CONSISTENT WITH THE PUBLIC INTEREST 

The " t o t a l f i x e d charges' a r i s i n g from the proposed 

a c q u i s i t i o n and d i v i s i o n of C o n r a i l i n c l u d e the premium t h a t 

A p p l i c a n t s NS ana CSX have paid f o r the company and i t s assets. 

See 49 U.S.C. § 1 1 324 ( b ) ( 3 ) . As used i n these Comments, 

" a c q u i s i t i o n premium" r e f e r s t o the amount pa i d by CSX and NS f o r 

c o n t r o l l i n g i n t e r e s t s i n C o n r a i l , i n excess of the book value ot 

C o n r a i l ' s assets. To the e x t e n t t h a t c a p t i v e s h i p p e r s such as 

GPU are f o r c e d t o s u b s i d i z e A p p l i c a n t s ' recovery of tne premium 

v i a h i g h e r r a i l r a t e s , approval of the s u b j e c t t r a n s a c t i o n would 

d i r e c t l y contravene m u l t i p l e goals of the NRTP. GPU submits t h a t 

i n o r d e r t o p r o t e c t c a p t i v e shippers from such a r e s u l t , the 

'See McClellan Depo. Tr. a t 86. References h e r e i n t o the 
t r a n s c r i p t s of witness d e p o s i t i o n s taken i n t h i s proceeding are 
i n d i c a t e d by the wit n e s s ' name, f o l l o w e d by Depo. Tr." and the 
a p p r o p r i a t e page r e f e r e n c e . An Appendix t o these Comments 
c o n t a i n s e x c e r p t s from the d e p o s i t i o n t r a n s c r i p t s c i t e d h e r e i n . 



Board must intervene to ensure that only the book value of the 

Conrail assets being acquired is included i n CSX and NS's 

investment bases f o r regulatory costing purposes. 

A. The Book Value Of Conrail's Assets Should 
Determine Applicants' Future Regulatory 
Investjnent Bases. 

As Mr. Crowley demonstrates, depending on the 

regulatory purpose to be served, the p o t e n t i a l size of the 

premium varies from $ b i l l i o n to $ b i l l i o n . See V.S. 

Crowley, at 6-8 and Exhibit (TDC-2). The ma j o r i t y of t h i s 

premium i s d i r e c t l y linked to the bidding war which led to a 

s i x t y - f i v e percent (65%) increase i n the price paid for Conrail 

by CSX and NS over pre-tender stock trading l e v e l s . See V.S. 

Stephens, at 5-6. Applicants may be e n t i t l e d to spend any amount 

they wish to acquire Conrail's assets, so long as they and t h e i r 

shareholders bear the r i s k of recovery. However, at e i t h e r 

above-stated amount, the premium i s an e x t r a o r d i n a r i l y high 

f i g u r e re.'.ative to the net book value of Conrail's assets ($3.2 

b i l l i o n ) . See V.S. Crowley, at 6. The obvious f a c t that 

Applicants (and t h e i r f i n a n c i e r s ) w i l l be looking to recover the 

value of t h e i r investment l i e s at the heart of the problem t h i s 

t r a nsaction causes or captive shippers. 

GPU submits that only the u n i n f l a t e d (by the premium) 

net book value of Conrail's assets i s properly a l l o c a b l e to CSX's 

and NS's investment bases for regulatory costing purposes. In 

t h i s manner, the r i s k that Applicants have paid too much f o r 

Conrail w i i l be placed exactly where i t bei mgs -- upon 
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A p p l i c a n t s . ' In no case should c a p t i v e t r a f f i c bear the burden 

of t h a t r i s k , p a r t i c u l a r l y where GPU and ' • ve s h i p p e r s 

i n no way are assured an a l l o c a t e d share of any a-: :. • r.a 1 

p r o f i t s wh.ch might a r i s e from the proposed t r a n s a c t i o n i f the 

A p p l i c a n t s ' revenue p r o j e c t i o n s prove c o n s e r v a t i v e . See 

Democratic Central Comm. v. Washington Metro. Area T r a n s i t 

Comm'n, 485 F.2d 786, 806-07 (D.C. C i r . 1 97 3) ( [ t l h e p r o p o s i t i o n 

t h a t c a p i t a l g ain r i g h t l y inures t o the b e n e f i t of him who bore 

the r i s k of c a p i t a l loss has been accepted i n ratemaking law , . 

Long-standing precedent i n the area of u t i l i t y maximum 

r a t o r f - g u l a t i o n holds t h a t a c q u i s i t i o n - r e l a t e d asset w r i t e - u p s 

are not p r o p e r l y in( ludable i n a u t i l i t y ' s investment base. Were 

t h i s not the case, " a l l t h a t need be done ^o r a i s e r a t e s and 

o b t a i n g r e a t e r income would be t o have one -ompany buy u t i l i t y 

p r o p e r t i e s from another company at a h i g h e r r i c e than o r i g i n a l 

c o s t and i n t h i s very simple way ... i n c r e a s e the cost of s e r v i c e 

t o customers." United Gas Pipe Line Co., 25 F.P.C. 26, 64 

(1961), rev'd on o t h e r grounds sub nom., Wi 1 Imut Gas Oi 1 Co .—y_^ 

F. p. c . , 29 9 F.2d 111 (D.C. C i r . 1962); cf.. Farmers Union Cent. 

-In Montana Power Co. v. Federal Energy Regulatory Comm'n, 
599 F.2d 295, 299-300 ( 9 t h C i r . 1979), t h e c o u r t observed t h a t 
" [ t ] h e task of r e g u l a t i o n i s t o prevent consumers from b e a r i n g 
more than t h e i r f a i r share of ( t h e burden of the cost of th^^-.r 
vendors' p l a n t f a c i l i t i e s ] i n i n d u s t r i e s where c o m p e t i t i v e : r es 
do not oth e r w i s e p r o t e c t them." 

See a l s o W i l l i s t o n Basin I n t e r s t a t e P i p e l i n e Co. v. Federal 
Energy Regu1atorv Comm'n, 115 F.3d 1042, 1044 (D.C C i r . 1997) 
( S t a t i n g t h a t "a r u l e a s s i g n i n g the t i r m the b e n e f i t of good 
outcomes and customers the burden of bad ones a ki n d of 'heads, I 
win, t a i l s , you lose' r u l e , would seem t o g i v e the u t i l i t y ' s 
management an unhealthy i n c e n t i v e t o gamble"). 



^ _ ; j ^ _ v . u n i t e d S t a t e s , 7 34 F. .̂ d 1486, r. •. "; . ; ... 4 :iM 

oil pipeline attempted to include acquisition coste • • ••• 

base and was p r o h i b i t e d from doing so)." 

As the Federal Energy Regulatory Commission has 

ex p l a i n e d i n c l o s e l y analogous c o n t e x t s , the reason why 

,i< : q u i s i t i o n premiums should be excluded from r a t e bases i s t h a t 

"a mere change i n ownership should not r e s u l t i n an increase i n 

the r a t e charged f o r a s e r v i c e i f the b a s i c s e r v i c e ren^erea 

I t s e l f retnains unchanged. ' Docket No. OR79- 1-000, W i l l i s t o n Pipe 

I^.ne Co. , 21 FERC H 6 1,260, at 6 1,6 35 , g i i o t e d i n £art. i n Farmers 

union, 734 F.2d a t 1528 n.78. Indeed, the "purchase p r i c e i s not 

e n t i t l e d t o any r e c o g n i t i o n at a l l f o r ratemaking purposes. I d . ^ 

at 6 1,636. In t h i s case, GPU's basic r a i l s e r v i c e w i l l remain 

e s s e n t i a l l y unchanged; GPU thus should not be expected t o bear 

the r i s k ot A p p l i c a n t s ' s u b s t a n t i a l a c q u i s i t i o n premium. 

A p p l i c a n t s ' witnesses i n t u i t i v e l y accept the f a c t t h a t 

an investment base c a l c u l a t e d by r e f e r e n c e t o a c q u i s i t i o n p r i c e 

i n s t e a d of bock value i s i n a p p r o p r i a t e f o r r e g u l a t o r y c o s t i n g 

purposes. .••-<u- example, CSX's witness John K l i c k recognized t h a t 

f o r purposes of c o n s t r u c t i n g a 1995 Uniform R a i l Costing System 

(URCS") a n a l y s i s f o r the combined CSX/Conrail r a i l r o a d (assuming 

"To the same e f f e c t , see T r a n s c o n t i n e n t a l Gas Pipe Line 
Corp. V. Federal Energy Regulatory Comm'n, 652 F.2d 179, 180 
(D.C. C i r . 1981); see al s o Montana Power Co., 599 F.2d at iOU 
( t h e o r i g i n a l cnst method has been a p p l i e d t o p r o p e r t y 
a c q u i s i t i o n s by u t i l i t i e s t o prevent u t i l i t i e s from a r t i f i c i a l l y 
i n f l a t i n g t h e i r r a t e bases by a c q u i r i n g p r o p e r t i e s a t 
u n r e a l i s t i c a l l y high p r i c e s ) ; Northwestern Elec. Co. v- I•P•C., 
321 U.S. 1 19 ( 1944 ) . 
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a p p r o v a l ) , the book value of the assets procured was the r e l e v a n t 

f i g u r e . See V. S . K l i c k , A p p l i c a t i o n , V-.lume 1, at 4 29 ; see a l s o 

K l i c k Depo. Tr. a t 47 (acknowledging t h a t acqu:, ' :, : r i c e was 

not r e l e v a n t f o r purposes of URCS c a l c u l a t i o n s ) . C o n s i s t e n t w i t h 

t h i s c o n c l u s i o n i s the more c o l l o q u i a l -- though e q u a l l y r e l e v a n t 

-- tes t i m o n y at NS' witness McClellan, who confirmed i n h i s 

d e p o s i t i o n t h a t recovery jt the a c q u i s i t i o n premium i s a r i s k NS 

takes." See McClellan Depo. Tr. a t 86.' 

In sum, pursuant t o l e g a l precedent and economic p o l i c y 

c o n s i d e r a t i o n s . A p p l i c a n t s cannot and should not be able t o 

guarantee t h e i r f u t u r e a b i l i t y t o pass-through the r i s k of an 

underreccvery of the a c q u i s i t i o n premium t o t h e i r c a p t i v e 

customers ( t h r o u g h the medium ot h i g h e r r a i l r a t e s ) . That r i s k 

should be placed s q u a r e l y upon A p p l i c a n t s . 

B. Absent Board Action, The Premium Would Expose 
Captive Shippers To Unreasonable Rates,. 

Given the importance of the proper a l l o c a t i o n of the 

a c q u i s i t i o n premium f o r r e g u l a t o r y c o s t i n g purposes, i t i s 

conspicuous, i f not ominous, t h a t A p p l i c a n t s have o f f e r e d no 

assurances t h a t the premium w i l l not be i n c l u d e d i n t h e i r 

investment bases f o r purposes of f u t u r e r a i l r a t e r e g u l a t i o n . -

'See a l s o Depo. Tr. Snow, Exh. 4 (May 8, 1997 l e t t e r t o CSX 
"customers" s t a t i n g t h a t "we [CSX] do not see r a i s i n g p r i c e s as 
the path t o f u n d i n g t h i s a c q u i s i t i o n " ) . 

"In I t s f i n a n c i a l statements, CSX does acknowledge the 
e x i s t e n c e of i t s p o r t i o n of the a c q u i s i t i o n premium. See 
A p p l i c a t i o n , Volume 7A, at 44 1. CSX notes t h a t i t intends t o 
u t i l i z e a c q u i s i t i o n cost a c c o u n t i n g procedures t o t r a c k t h i s 
debt. I d . The p u b l i c is not t o l d , however, where e x a c t l y the 
premium w i l l f i t under such procedures. A p p l i c a n t NS does not 
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For c a p t i v e s h i p p e r s , however, the r i s k of r e s u l t a n t t u t u r e 

unreasonable r a i l ratios is r e a l , ber-nuse as Mr. Crowley 

demonstrates, i n c l u s i o n of the premium i n a r e g u l a t o r y c o s t i n g 

c o n t e x t s i m u l t a n e o u s l y d e f l a t e s a c a r r i e r ' s performance f o r 

revenue adequacy purposes, and i n f l a t e s i t s v a r i a b l e c o s t s . See 

V.S. Crowley, at 1, 7. The proper d e t e r m i n a t i o n of a c a r r i e r ' s 

revenue adequacy and i t s v a r i a b l e c o s t s , which form the very 

h e a r t of the Board's maximum reasonable r a t e r e g u l a t i o n 

a u t h o r i t y , thus would be d i s t o r t e d a g a i n s t the i n t e r e s t of the 

s h i p p e r See 49 U.S.C. §10701 e t seq. 

1. Inclu s i o n of the Premium in Applicants' Rate 
Bases A r t i f i c i a l l y Favors a Finding of 
Revenue Inadequacy. 

Rates charged by a revenue inadequate r a i l r o a d are 

s u b j e c t t o less s c r u t i n y by the Board. See Coa) Rate G u i d e l i n e s 

N a tionwide, 1 I.CC.2d 520, 547 n.70 (1985), a f f ' d . sub nom. 

C o n s o l i d a t e d R a i l Corp. v. United S t a t e s , 812 F.2d 1444 ( 3 r d C i r . 

1987). In h i s testimony, Mr. Crowley analyzes and q u a n t i f i e s the 

e f f e c t of i n c l u s i o n of the C o n r a i l premium i n A p p l i c a n t s ' 

investment bases f o r revenue adequacy purposes. Mr. Crowley 

concludes t h a t o v e r a l l , the amount of NS's and CSX's debt w i l l be 

s i g n i f i c a n t l y g r e a t e r than reveni^es generated, the e f f e c t of 

which IS t o ensure t h a t the c a r r i e r s are deemed s e r i o u s l y 

"revenue inadequate' (thus s u b j e c t i n g t h e i r r a t e s t o l e s s e r 

s c r u t i n y by the Board). See V.S. Crowley, at 15-18. 

address accounting procedures t o r the premium a t a i l 
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As recently determined by the Board, the 1996 r a i l r o a d 

industry cost of c a p i t a l was 11.9%. See STB Ex Parte No. 552 

(Sub-No. 1), Railroad Revenue Adequacy - 1996 Determanation, 

Decision served August 14, 1997, at 1. Pursuant to t h i s 

determination, NS was deemed revenue adequate. I d . , at 4. 

Assuming the Conrail transaction had taken place i n 1996, i f 

Conrail's assets were valued at book value then CSX's return on 

investment would have equalled %; NS's return on investment 

likewise would have f a l l e n modestly, to %. See V.S. Crowley, 

at 16-17 and Exhibit (TDC-5). This r e s u l t would be expected 

and not p a r t i c u l a r l y alarming, as i t generally r e f l e c t s Conrail'-. 

underperformance r e l a t i v e to NS and CSX. I d . In contrast, 

however, i f Conrail's assets are valued at a c a u i s i t i o n pr^ce, 

CSX's return on investment drops to %, while NS's return on 

investment plummets to %. See V.S. Crowley, at 17-18 and 

Exhibit (TDC-5). 

The negative impact for revenue adequacy purposes of 

inc l u d i n g the premium in Applicants' investment bases i s both 

obvious and s u b s t a n t i a l : Applicants w i l l be pushed f a r t h e r away 

from the goal of revenue adequacy, and captive shippers w i l l be 

f a r t h e r away from the a d d i t i o n a l rate s c r u t i n y that revenue 

adequacy brings. Coal Rate Guidelines, 1 I.CC.2d at 547 n.70. 

The end r e s u l t , then, i s tha t Applicants' rates w i i l face less 

s c r u t i n y by the Board, e s s e n t i a l l y for no reason other than the 

decisions of CSX and NS top management to engage i n a proxy war 

for Conrail i n 1996. For the Board to permit such an outcome i s 
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t o stand the revenue adequacy prom<nion element of the NRTP T. 

I t s head. 

2. I n c l u s i o n of the Premium i n A p p l i c a n t s ' Rate 
Bases Raises the J u r i s d i c t i o n a l Threshold a t 
which Captive Shippers May Seek Rate R e l i e t . 

Equally i r : ' more important than the e f f e c t ot the 

premium u( • n A p p l i c a n t s ' revenue adequacy s t a t u s i s the p o t e n t i a l 

e f f e c t of the premium upon the d e t e r m i n a t i o n of the A p p l i c a n t s ' 

v a r i a b l e cost ot s e r v i c e . The higher a c a r r i e r ' s v a r i a b l e c o s t s , 

the h i g h e r the r a t e i t may charge a shipper before t r i g g e r i n g the 

Board's 180% revt^nue-' a r i a ble cost j u r i s d i c t i o n a l t h r e s h o l d f o r 

market dominance. See 49 U.S.C §10707. As A p p l i c a n t s ' own 

witness Sansom confir m e d , i f the C o n r a i l a c q u i s i t i o n premium i s 

incl u d e d i n the net investment base used t o c a l c u l a t e v a r i a b l e 

c o s t s , then c a p t i v e s h i p p e r s -- i . e . , those who r e l y on a market 

dominant c a r r i e r t o r s e r v i c e -- wcould face both nigher r a t ^ s <ind 

a h i g h e r j u r i s d i c t i o n a l t h r e s h o l d f o r access t o r a t e re\ iew by 

the Board. See Sansoir Depo. Tr. a t 1 3 3-35. 

I f the Board p e r m i t s A p p l i c a n t s t o i n s i n u a t e the 

a c q u i s i t i o n premium i n t o t h e i r investment bases, GPU's 

j u r i s d i c t i o n a l t h r e s h o l d f o r r a t e review w i l l be r a i s e d , thus 

r a i s i n g t h e bar t o GPU's a b i l i t y t o demonstrate t o the Board t h a t 

I t s market-dominant c a r r i e r (NS, p o s t - a c q u i s i t i o n ) , i ̂- e x p l o i t i n g 

I t s market power. This r e s u l t undermines the Board's s t a t u t o r y 

resp(;n.s 1 t 1 1 1 t y to m a i n t a i n j u s t and reasonable r a i l r a t e s i n the 

absence of e f f e c t i v e c o m p e t i t i o n . See H.R. Rep. 96-1430, 96th 

Cong., 2nd Sess. 8 8 (1980), r e p r i n t e d i n 1980 L.S.CCA.N. 4110, 



4 120; see also Western Coal T r a f f i c League v. United States, 719 

F.2d 772, 778 (5th Cir. I983)(en banc), ce r t • denied 466 U.S. 953 

(1984 ) . 

As Mr. Crowley shovs, i f the premium i s included i n 

Applicants' net investment bases for reguiatory costing purposes, 

the e f f e c t i v e j u r i s d i c t i o n a l threshold f o r a t y p i c a l NS u n i t 

t r a i n coal movement w i l l increase by %. See VS. Crowley, at 

4, 13-14 and Exhibit (fDC-M- other words, the hypothetical 

NS-captive shipper's q u a n t i f i a b l e exposure ( i n the form of 

increased r a i l rates) from the inclusion of the a c q u i s i t i o n 

premium i n the net investment bases could equal S per ton 

(based on a $ b i l l i o n Gj,Uar premium f o r j u r i s d i c t i o n a l 

threshold purposes). See V.S. Crowley, at 13-14 and Exhibit 

(TDC-4). The stated amount i s a s i g n i f i c a n t penalty to impose 

upon GPU and other captive shippers, who were merely innocent 

bystanders to CSX's and NS' Wall Street b a t t l e . Moreover, t h i s 

penalty would be in a d d i t i o n to NS's enhanced a b i l i t y to hide 

from Beard scru t i n y behind i t s 'revenue inadequate" status should 

GPU successfully demonstrate that NS i s market dominant v i s - a - v i s 

i t s coal t r a f f i c . In rate terms, the i n f l a t e d v a r i a b l e cost 

means a m u l t i - m i l l i o n ( r r b i l l i o n ) d o l l a r subsidy of the Conrail 

acqui s i i-iGii by captive shippers which would be s t a t u t o r i l y immune 

from Board scr u t i n y . 
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C. GPU And Other Captive Shippers Are 
At "isk For Future Pric i n g Abuses. 

As Mr. Stephens explains in his testimony, the Portland 

and Titus Stations are c u r r e n t l y captive to Conrail for r a i l 

t r a n s p o r t a t i o n ; i f the transaction i s approved, the stations w i l l 

be captive at d e s t i n a t i o n to NS. See V.S. Stephens, at 3-4. 

Upon e x p i r a t i o n of i t s current coal t r a n s p o r t a t i o n 

arrangements i n 1998, GPU's p r i n c i p a l avenue of protection from 

NS' p r i c i n g a s p i r a t i o n s (assuming the transaction is approved) 

w i l l be the Bocird's j u r i s d i c t i o n over maximum reasonable rates. 

The Board's protect, .on at thr'. time i s paramount, because captive 

shippers are p e c u l i a r l y susceptible to c a r r i e r attempts to 

e x t r a c t the h i g f e s t rate possible from t h e i r customers. Even 

Applicants' witnesses concur that r a i l r o a d s t r y to maximize t h e i r 

p r o f i t s on i n d i v i d u a l movements. See Bryan Depo. Tr. at 140 

( " [ a l i i c a r r i e r s are t r y i n g to get as much out of a market as 

they can"); Sharp Depo. Tr. at 43-44. Couple t h i s p r e d i s p o s i t i o n 

w i t h the motive -- or need -- produced by a m u l t i - b i l l i o n doi ar 

investment recovery o b l i g a t i o n , and the r i s k to captive coal 

t r a f f i c of r a i l p r i c i n g abuses becomes immediate and palpable. 

I f the Board does not act to exclude the a c q u i s i t i o n 

premium from Applicants' net. investment bases, che e f f e c t may be 

to severely l i m i t the a b i l i t y of GPU and other captive shippers 

to e f f e c t i v e l y enforce t h e i r j'catutory entitlement to maximum 

reasonable rate p r o t e c t i o n . P a r t i c u l a r l y given that the 

a c q u i s i t i o n premium has v i r t u a l l y no connection to the r a i l r o a d s ' 
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cost of p r o v i d i n g s e r v i c e t o these s h i p p e r s , such a r e s u l t i s 

d i r e c t l y a t odds w i t h the NRTP. See 49 U.S.C. §10101 ( 6 ) , ( 1 2 ) . 

D. A p p l i c a n t s Have Over-Estimated The Amount Of 
Revenues Expected From Post-Merger D i v e r s i o n s Of 
Motor C a r r i e r T r a f f i c . 

Despite the enormity of the a c q u i s i t i o n premium, CSX 

and NS c o n f i d e n t l y p r o c l a i m t h a t most of the C o n r a i l investment 

w i l l be q u i c k l y recovered v i a new revenues from d i v e r t e d 

i ntermodal t r a f f i c and o p e r a t i n g cost savings. See A p p l i c a t i o n , 

Volume 1, a t 73-83; see al s o V.S. Bryan, A p p l i c a t i o n , Volume 2A, 

at 250-56 ( q u a n t i f y i n g CSX's expected t r a f f i c d i v e r s i o n 

revenues). By i m p l i c a t i o n , these sources a l l e g e d l y w i l l l i f t the 

burden from c a p t i v e c o a l and o t h e r bulk t r a f f i c . As shown below, 

however. A p p l i c a n t s ave s e r i o u s l y o v e r - e s t i m a t e d the amount of 

revenues t h a t the merger w i l l generate. 

The h i g h l y p u b l i c i z e d and ongoing d i f f . . c u l t i e s and 

system d i s l o c a t i o n s experienced by the Union P a c i f i c i n i t s 

e f f o r t t o conclude i t s a c q u i s i t i o n and i n t e g r a t i o n of the 

Southern P a c i f i c p r o v i d e s t a r k testimony t o the f a l l a c y of 

A p p l i c a n t s ' c l a i m t h a t from "Day One," they w i l l begin t o r e a l i z e 

the p r o j e c t e d e f f i c i e n c i e s and o t h e r b e n e f i t s of t h e i r C o n r a i l 

p l a n . This f a c t s t a n d i n g alone casts grave doubts on the 

v e r a c i t y of A p p l i c a n t s ' p r e - a c q u x s i t i o n , o p t i m i s t i c net revenue 

p r o j e c t i o n s . However, even i f the Board assumes t h a t A o p l i c a n t s ' 

e stimates r e g a r d i n g f u t u r e revenues are a c c u r a t e , p r e l i m i n a r y 

c a l c u l a t i o n s s t i l l suggest the e x i s t e n c e of a remaining s h o r t f a l l 

of a p p r o x i m a t e l y $ b i l l i o n d o l l a r s -- the recovery of which has 
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not been addressed by A p p l i c a n t s . See V.S. Crowley, a t 6-8; see 

a l s o A p p l i c a t i o n , Volume 1, at 73-83. GPU, and o-her c a p t i v e 

s h i p p e r s , are the most l i k e l y candidates f o r recovery of t h i s 

s h o r t f a 11 . 

A p p l i c a n t s ' assumptions r e g a r d i n g the c o n t r i b u t i o n of 

d i v e r t e d motor c a r r i e r t r a f f i c t o the p r o j e c t e d net revenue 

increase cannot be considered accurate or r e l i a b l e . In the f i r s t 

p l ace. A p p l i c a n t s seem t o assume away a c o m p e t i t i v e p r i c e 

response by motor c a r r i e r s t o an intermodal t h r e a t t o t h e i r 

c u r r e n t business. A p p l i c a n t s ' Witness Bryan, a t h i s d e p o s i t i o n , 

remarked t h a t w h i l e some motor c a r r i e r s may " t r y t o compete on a 

cost basis w i t h i n t e r m o d a l , " he d i d not b e l i e v e t h a t they would 

Le s u c c e s s f u l . See Bryan Depo. Tr. a t 143-44. However, i t i s 

not l o g i c a l t o assume t h a t the m a j o r i t y of motor c a r r i e r s would 

stand i d l y by and s u f f e r - s i g n i f i c a n t d i v e r s i o n s of ' .^ngstand i ng 

customers and revenues t o r a i l . 

At the heart of witness Bryan's u n r e a l i s t i c p r o j e c t i o n 

i s h i s assumption t h a t motor c a r r i e r s w i l l p r i c e t h e i r s e r v i c e no 

lower than l e v e l s t h a t y i e l d a 93.5% o p e r a t i n g r a t i o i s simply 

u n r e a l i s t i c . Mr. Bryan r e l i e s upon the average o p e r a t i n g r a t i o 

of the most e f f i c i e n t t r u c k e r s -- 93.5% -- t o p r o v i d e the 

s u r r o g a t e f o r t r u c k p r i c e i n the lane." V.S. Bryan, A p p l i c a t i o n , 

Volume 2A, a t 261 (Appendix A); see a l _ o Bryan Dep. Tr. (August 

13, 1997), a t 136-37. In o t h e r words, Mr. Bryan assumes t h a t a 

motor c a r r i e r would r a t h e r l e t business d i v e r t t o r a i l then set a 

r a t e t h a t would produce an o p e r a t i n g r a t i o higher than 9 3.5%. At 
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Mr. Bryan';; d e p o s i t i o n , t h i s t.-r;-,ng r a t i o -,vas expo.---: ô  'ho 

weighted average of twelve ,12 :, • r r i e r s . See Bryan 

Depo. Tr. at 137-38. As Mr. Bryan's wo-kpapers i n d i c a t e , 

however, of these twelve c a r r i e r s , a t l e a s t f j u r (4) had 

o p e r a t i n g r a t i o s g r e a t e r than 93.5% i n 1995. See CSX 27 CO 

000126. Thus, o n e - t h i r d ot Mr. Bryan's sample are w i l l i n g t o 

conduct t h e i r businesses and compete w i t h r a i l r o a d s a t p r o f i t 

m.irgins below the minimum l e v e l s assumed by Mr. Bryan -- i n order 

t o keep the business." 

L i k e w i s e , A p p l i c a n t s assume r a i l revenues based upon an 

average revenue t o v a r i a b l e cost r a t i o of 130% f o r high volume 

t r a f f i c (such as coal t - a f f i c ) , t o e s t a b l i s h the p r o j e c t e d r a i l 

r a t e s and margins f o r new, p o s t - a c q u i s i t i o n i n t e r m o d a l r a i l 

t r a f f i c . See V.S. Bryan, A p p l i c a t i o n , Volume 2A, at 261 

(Appendix A). However, Mr. Bryan d i d not r e l y on any documented 

a n a l y s i s t o support the 130% r a t i o , and t e s t i f i e d at h i s 

d e p o s i t i o n t h a t the 130% r a t i o was d e r i v e d from Union P a c i t i c 

R a i l r o a d Company movements i n the western United S t a t e s . See 

Bryan Depo. Tr. a t 128. No e x p l a n a t i o n i s o f f e r e d as t o why a 

r a t i o d e r i v e d from western bulk movements p r e s u m p t i v e l y can serve 

as a s u r r o g a t e f o r ea s t e r n i n t e r m o d a l revenues. See UP/SP 

"In the UP/SP merger, Mr. Bryan's f i r m sponsored a s i m i l a r 
i n t e r m o d a l d i v e r s i o n a n a l y s i s , which r e l i e d upon an o p e r a t i n g 
r a t i o -,t q-% t o e s t a b l i s h the s u r r o g a t e f o r t r u c k p r i c e i n the 
markot . See UP/SP R a i l r o a d Merger A p p l i c a t i o n , Volume 1 (dated 
November iO, 1995), a t 456. Had Mr. Bryan employed a 97% 
o p e r a t i n g r a t i o f o r motor c a r r i e r t r a f f i c , A p p l i c a n t s ' p r o j e c t e d 
revenues would i n c l u d e s i g n i f i c a n t l y less revenues d i v e r t e d from 
motor oa r r i e r s . 
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R a i l r o a d Mercer App l i c a . t i o n , Volume I (dated November 30, 1 995), 

at 457; see a l s o Bryan Depo. Tr. at 130, 133 ^ n o t i n g t h a t no 

s p e c i f i c comparison of eastern and western lanes of r a i l t r a f f i c 

was performed). This lack of s u p p o r t i n g a n a l y s i s f u r t h e r 

undermines A p p l i c a n t s ' rosy revenue p r o j e c t i o n s , f o - i n t u i t i v e l y , 

h i g h l y c o m p e t i t i v e eastern intermodal t r a f f i c would be expected 

t o operate a t lower margins than less demand-elastic western bulk 

t r a f f i c . Fewer urban c e n t e r s , f l a t t e r t e r r a i n , d i f f e r e n t 

seasonal weather p a t t e r n s and longer hauls l i k e w i s e should r a i s e 

a presumption t h a t western r a t i o s on average w i l l be h i g h e r than 

t h e i r e a s t e r n c o u n t e r p a r t s . 

F. Summary. 

I f the proposed a c q u i s i t i o n i s approved, GPU expects 

t h a t as new revenues begin t o f a l l s h o i t of the very r i g o r o u s 

e s t i m a t e s assumed i n the A p p l i c a t i o n , NS and CSX w i l l t u r n t o 

t h e i r c a p t i v e r a i l t r a f f i c t o e x t r a c t h i g h e r r a i l r a t e s i n an 

e f f o r t t o f i n a n c e the i n i t i a l investment. However, i f c a p t i v e 

s h i p p e r s l a t e r attempt t o challenge these increased r a t e s , the 

e f f e c t Oi i n c l u d i n g the a c q u i s i t i o n premium i n A p p l i c a n t s ' r a t e 

bases w i l l block -- or a t l e a s t s e v e r e l y impede -- t h e i r avenue 

t o seek r a t e p r o t e c t i o n under 49 U.S.C. §10701 e t se^. Such a 

r e s u l t imposes a tremendous r i s k upon c a p t i v e shippers f o r which 

they n e i t h e r l e g a l l y nor f a i r l y can o r should be accountable. 



I l l THE TRANSACTION SHOULD BE CONDITIONED UPON THE 
EXCLUSION OF THE ACQUISITION PREMIUM FROM APPLICANTS 
NET INVESI'MENT BASES 

The Board imposes c o n d i t i o n s on proposed c o n s o l i d a t i o n s 

where those c o n d i t i o n s w i U a m e l i o r a t e the harmful e f f e c t s of the 

c o n s o l i d a t i o n , w i l l be o p e r a t i o n a l l y f e a s i b l e , and w i l l produce 

p u b l i c b e n e f i t s which outweigh any r e d u c t i o n t o the p u b l i c 

b e n e f i t s produced by the c o n s o l i d a t i o n . See BN/Santa Fe, supra, 

at 55-56, c i t i n g , UP/MP/WP, 366 I.C.C a t 562-65. Pursuant t o 49 

U.S.C. §11344(c), GPU requests t h a t , i f the proposed i c q u i s i t i o n 

and d i v i s i o n of C o n r a i l i s approved by the Board, the Board 

q u a n t i f y the amount of the a c q u i s i t i o n premium and d i r e c t t h a t 

t h a t amount be excluded from A p p l i c a n t s ' net investment bases f o r 

r e g u l a t o r y c o s t i n g purposes. 

E x c l u s i o n ot the a c q u i s i t i o n premium from A p p l i c a n t s ' 

w i l l a m e l i o r a t e the harmful e f f e c t s of the c o n s o l i d a t i o n by 

m a i n t a i n i n g c a p t i v e shippers e x i s t i n g p r o t e c t i o n s from r a i l r o a d 

p r i c i n g abuses, p r o t e c t i o n s which L i k e l y w i l l be more necessary 

as the A p p l i c a n t s c o n s o l i d a t e t h e i r market power and s t r i k e out 

to recover t h e i r investment. The requested c o n d i t i o n i s narrow l y 

t a i l o r e d , however, and w i l l o n l y b e n e f i t those shippers who are 

able t o demonstrate, i n a r e g u l a t o r y c o n t e x t , t h a t they are 

s u b j e c t t o r a i l market dominance and thus are e n t i t l e d t o 

r e g u l a t o r y p r o t e c t i o n . 

E x c l u s i o n of the premium f o r A p p l i c a n t s ' ratemaking 

purposes i s a l s o f e a s i b l e . As Mr. Crowley e x p l a i n s , a l l o c a t i o n 

of the value of the premium t o a g o o d w i l l account ( i . e . . Account 

- 19 



80) IS a simple matter f o r A p p l i c a n t s (see V.S. Crowley, a t 19-22 

and E x h i b i t (TDC-6)), and would ensure t h a t those monies do not 

i n f i l t r a t e and i n f l a t e the c o s t i n g process. See Docket No. 

40581, Georgia Power Co.. e t a l . v. Southern Ry. Co._and N o r f o i k 

Southern Corp., Decision served November 8, 1993, at 14 (Appendix 

A). The testimony of A p p l i c a n t s ' witness Mr. K l i c k f u r t h e r 

supports t h i s remedy. At h i s d e p o s i t i o n , Mr. K l i c k r e f e r e n c e d 

the c o m p l e x i t y of the URCS a n a l y s i s and the data upon which one 

r e l i e s f o r such an a n a l y s i s . See K l i c k Depo. Tr. a t 36-51. Mr. 

K l i c k confirmed t h a t i n developing URCS u n i t c o s t s m a post-

a c q u i s i t i o n w o r l d , the a c q u i s i t i o n p r i c e t h a t A p p l i c a n t s p a i d f o r 

C o n r a i l as d i s t i n g u i s h e d from i t s book value -- was not 

r e l e v a n t . K l i c k Depo. Tr. at 46-48. 

Exclusion of the premium w i l l produce p u b l i c b e n e f i t s 

w i t h no r e d u c t i o n i n the p u b l i c b e n e f i t s produced by the 

c o n s o l i d a t i o n . I t i s w e l l - r e c o g n i z e d t h a t the e x t r a c t i o n of 

hi g h e r r a t e s from shippers s u b j e c t t o r a i l r o a d market power --

the o n l y i n t e r e s t "adversely" a f f e c t e d by GPU's requested 

remedy -- i s not a p u b l i c b e n e f i t t o be p r o t e c t e d i n e v a l u a t i n g 

c o n s o l i d a t i o n c o n d i t i o n s . See UP/CNV) supra at 53. F i n a l l y , a 

d e c i s i o n by the Board at the present time t o exclude the premium 

w i l l not place an undue accounting o r a d m i n i s t r a t i v e burden upon 

A p p l i c a n t s . See V.S. Crowley, at 20, 22. 
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For a l l the reasons discussed h e r e i n , GPU r e s p e c t f u l l y 

requests t h a t t h e proposed t r a n s a c t i o n be denied. A l t e r n a t i v e l y , 

i f the Board approves t he t r a n s a c t i o n , GPU requests t h a t the 

a c q u i s i t i o n premium e x c l u s i o n c o n d i t i o n d e s c r i b e d above be 

imposed upon A p p l i c a n t s . 

OF COUNSEL: 

Slov e r & L o f t u s 
1224 Seventeenth S t r e e t , N.W, 
Washington, D.C. 20036 

Dated: October 21, 1997 
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Senior A t t o r n e y 
GPU Generation, Inc. 
1001 Broad S t r e e t 
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K e l v i n J . Dowd 
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