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NOTICE OF INTENl TO PARTICIPATE IH PROCEEDING DOE 

S.T.B. FINANCE LOCKET NO. 33388 

CSX CORPOKATION AND CSX TRANSPORTAIION, INC 

m 5 c 

UTl̂ V.:\,̂  CORPORATION AND NORFOLK SOUTHERN RAILWAY 

V,OMPANY-CONTROL AND Cl ERATING LJASEb/AGREEMENTb-

CONRAIi., INC AND CON:JOLIOATED RAIL CORPORATION 

This i s No..ics of In'f?iit t u P a r t i c i p a t e i n proceeding due 

f o r Surface T r a n s p o r t a t i o r i Boart' Finance Docket Number 33388 

f o r my^alf i n d i v i u u a l l y ind fov and on behalf of the 

i n t e r e s t s of the i n d i v i d u a l s and membership of Brotherhood 

of Locomotive Engir.eers D i v i s i o n 227, Chartered and l o c a t e d 

at Gouvernour, New ifork dnd P u l a s k i , New York w i t h o f f i c e s 

l o r a t e d at 48398 Old Goose Bay Road, P.O. Box 908, Redwood, 

New York 13679 and Meeting Pl.-,ce a t Potsdam, New York and 

Watertown, New York and be recognized as a "PARTY OF RECORD" 

i n uny and a l l proceedings. 

Dated: J u l y 28, 1997 
At: PO Box, 48398 Old Goose Bay Road 

Redwood, New York 13679 

Brotherhood of Loconfotive 
Engineers D i v i s i o n 227 



AFFIDAVIT OF SERVICE BY MAIL 

State of New York, County of J«2fferson. United States of 
America 

I Anoelo J. Chick, J r . , being sworn says: T. am over 
the a j e of 21; I r e s i d e i n the County of J e f f e r s o n , 
State of t.ev York, United States c ." America. On 
t h i s .•'fath day of August 1997 I served the attached 
NOTICE OF INTENT I'O PARTICIPATE IN PROCEEDING DOE, 
Dennis G. Lyons, i i s q . , Arno d & P o r t e r , 555 12th 
S t r e e t , N.W., Washington, E : 20004-'202; Richard 
A. A l l e r , Esq., Z u c k t r t Scoutt « Rasenberger, 
L.L.P..- 600, 888 Seventeenth S t r e e t , N.W., 
Washincton, DC 20006-3939; and Paul A. Ci'.nningham, 
Esq., Harkins Cunningham, Su i t e 600, 1300 
Nineteenth S t r e e t , N.W., Washington, DC 20036, by 
de.">ositing a t r u e copy of same enclosed i n a post 
paid wrapper i . ^ an o f f i c i a l d e p o s i t o r y undi r the 
ex c l 'sive cai.e and custody of the U.S. Postal 
Service w i t h i n t h ^ State of New York, I n i t e d States 
cf America. 

Angelo J. Chick, Jr. 

Subscribed and Sworn 
t c before iie t h i s 28th 
day of J u l y , 1997 

CONCETTA LINCOLN 
NOTARY PUBLIC STATE QF NEW VQRK 

REGISTRA:, )NNC 0ILI46297% 

OUAMFIEC IN JEFf̂ ERSON COUNTY 
CG.'vfWiSSiON EXP'RES .mO T i F 
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LAW O ' FICES V 

Z U C K F R T . S r O U T T & R A S E N B E R G E R , L .L .P . 
(388 S E V E N T E E N T H S T H E E T . N W 

W A S H I N G T O N . C C . £ f > O O e - 3 » 3 » 

TELEPHONE ; 1202) a S S - ^ C e O 

FACSIIvl lLES I 2 0 2 ) 3 * 2 - O S 8 3 

( 2 0 2 ) 3 4 2 - I 3 I e 

RICHARD A. ALLEN 

J i l i y ^9, 1997 

Via Hand Deliv> / 

R 'JUL 2 9 1997 viTc 
\ ' \ MAH. fZl 

Vernon A. Williams 
Secretary 
Surface '^'ransportacion Board 
1925 K Street, N-1/ . 
Washington, D.C. ?0423-0001 

Re: CSX Corporation and CSX Transportation Inc., Norfolk 
Southern Corporation and Norfolk Souther/t Railway 
Coirpany — Control and Operatinc^ Leases/Agreements 
Conrail, Inc, and Consolicated P a i l Corporation, 
Finance Docket No. 33388 

Dear Secretary Willi?.msr 

Enclosed for filing is an original and twenty five copies of 
NS-10, Reply of Norfolk Southern Corporation ; ""d Norfolk Southern 
Kailway Company in Opposition to Potomac Electric Power Company's 
Petition to Modify ̂ rot^active Order in Finance Docket No. 33388. 
Also enclosed i 1 a 3 1/2" computer disk containing the filing i.i 
WordPerfect 5.1 format, vhich is capable of being read by 
WordPerfect for Windows 7... 

Should you have a.ny qu-Motions regarding t h i s , please c a l l . 

Sincerely, 

Richard A. Allen 

Enclosu' a 

CORRESPONDENT OFFICES LONDON. PARIS AND BRUSSELS 
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E'INANn-: I X ) C K I : T N O . 333S8 

CS.X RPORATfON A.^D CSX 7 RANSPOPi ATION. I N . . NORFOLK 
SOI i lH RN CORPORATION ANI) M^RFOLK SOUTHERN RAILWAY 
COV.PAN\ --CON I ROL AND OPERATING LEA.^ES/AGREEMENTS 

" CONRAIL INC. AND CONSOLIDATED :<AIL CORPORATION 

REPLY OF NORFOLK SOI THERN 
CORPOR ATION ANI) NORFOLK SOUTHERN RAHAVAY COMPANY 

IN OPP(,SITION TO POTOMAC LI f CTRIC POWER COMPANY'S 
PETITION TO .ViODIFV PROTECTIVE ORDER IN FINANCE DOCKET NO. 3.^88 

Norfolk Southern Corporation am̂  Nort'olk Southern Railwa/ Company 

ihereinafter referred to colleetively as "NS") hereby submit their response in opposition to the 

Petition of I'otonuie Electric Pow .'r C'\'rpanv ("PEPCO"). filed on J'ily 24. 1997. requesting 

the Hoard to modify th.- P-otective Order entered in this consolidation case in Decision No. 1. 

served on .\pril 16. )7 is amended in .'.Veision No. 4. served on May 7. 1997.-

Pl 'CO s Petition seel to undermine the integrity ofthe discovery process in the 

con.v)lidation ' a e ihrough the use of C"onfidential and Highly Confidential information, 

produced to PfPCO's counsel under the terms ofthe Con ail consolidation proceeding 

- .Ai'hoiijih i'l-PCO filed its request in both the Conrail consolidation proceeding 
(I inancc iniekci No. 33.388) and in the PI-PCO rate proceeding (Docket No. 41989. Potomac 
I-ilectric Pov er Company v. CSX I ransportation. Inc.). NS is filing this respon.se only in the 
Conrail consolidation proceeding. NS is not a party lo the PEPCO rate proceeding. 



Protecti\e Order, for wholly unrelated purposes. NS urges the Board in the strongest possible 

terms lo reject PLPCO's efforts to capitalize on its access to such information in connection 

with its participation in the Conrail consolidation proceedings by using it to the utility's 

advantage in unrelated rate litigation, litigation to which NS is not even a party. 

ARGIIMENT 

NS is not a party to Docket No. 41989. Po-cmac Electric Power Companv v. 

CSX I ransportalion. Inc.. and it therefore leaves to CSX any specific rebuttal of ''E *CO's 

claims about lh-.- import and significance to the PEPCO rate case ofthe data and information 

which PEPCO's Petition seeks. Instead. NS desires to make just three basic (>oints about 

PLPCO s Petition. 

First. .Applicants have produced a wealth of extremely sensitive comm."rcial 

information under t le strictures o*' the Protective Order entered in the Conrail consolidation 

case. They have done so with t'le expectation that the Prnective O' .'er would be honoied and 

that the Board ui^ !d not sanction the use of their confidenlial information foi ;>urposes 

unrelated to the Conrail consolidation case. 

Second, allowing a party to use confidential information obtained through 

discover) in one proceeding iti another unrelated proceeding would seriously undermine the 

abililv of (he Board and ils administrative Law judgjs to control Board proceedings and to 

conlrol lhe di.sco\ci\ process. Discovery in Board proceedings, as in court proceedings, is 

necessarily subjcci tv* rules and schedules establishing the times within which discovery 

demands II.J.U be served and -esponded to a. d otherwise establishing what may be discovered 

and how. P'-occedings vvould not be managt ible otherwise. Allowing what PEPCO desires 



would largely nullify such rules and p.-0(:edures and make it difficult, i f not impossible, for 

the Board and "ts administrauve law judges to control discovery. In PEPCO's ca.se, for 

e>ample. NS understand:, that the tim? for both parties to seek discovery is over, and PEPCO 

is thus effectively seeking additional discovery in that case beyond the time prescribed. 

Furthennore, suppose CSX had an objection to a particular discovery it̂ quest as it related to 

or proceeding bul not the other one. Could it -efuse to comply with the requcsi altogether? 

V'luch adlnini.strati^ e law judge would rule on the objedion? These and other difficuhies 

should make il cleai. NS submits, that PEPCO's approach would seriously compromise the 

manageabilitv of Board proceedings. 

1 hird. by filing its Petition not only in the railroad consolidation docket but 

also in the docket for its rate case, PEPCO has already violated the terms ofthe Protective 

Order. The Board should not countenance PEPCO's litigation tactics by now granting the 

improperlv filed Petition. 

The Protective Order in Docket No. 33388 states unambiguously: "Uesignattd 

Materia! ma\ not be used for any purposes other than these Proceedings [i.e., the Control 

Proceedings!, including without limitation any business, commercial, .strategic, or competitive 

purpose." (Protec e Order, * 10.) The Order also states that "All parties must comply with 

all ot the pro\ isions of this Protective Order unless the Board or an administrative law judge . 

. . determines that good cause has been shown warranting suspension ofany ofthe provisions 

herein." (Proieciive Order. *I7.) laken gether, these provisions clearly specify that no 

C onfidential or Highly Confidential information produced in the Control Proceedings can be 

used for arn other purpose without tl:e prioi r'pproval oflhe Board. Nonetheless, iii the face 

r)f lh u reai.ii'.nieiil. PEPCO wilfully ele d to file ils Petition, including separate versions of 

- 3 -



its "Highly Confidential Appendix", in both the railroad consolidation proceedins:̂  and in an 

unrelated proceeding. 

Accordingly, Pepco has managed to put before the Board simultaneously 

Highly Confidential information froni both the Conrail consolidation proceeding and from the 

PEPCO rate case. In other words, through the artifice of sealed filings in both dockets, 

PEPCO has mamged to do already that for which its Petition seeks authorization - namely to 

use Highly Confidential information of NS. CSX and Conrail produced under terms of the 

Protecti e Order in Docket ' lo. 33388 for purposes of PE'̂ 'CO's rate case against CSX in 

Docket No. 41^89. 

- 4 



CONCLUSION 

["he Board should deny PEPCO's Petition. 

Re^Tectfullv submitted. 

James C. Bishop, Jr. 
Williair C. Wooldridge 
J. Gar\ Lane-
James L. Howe I I I 
Robert J. *"ooncy 
CJcorge A. Aspatore 
Norfolk Southern Corporation 
Three Commercial Place 
Norfolk. VA 23510-9241 
(757) 629-2838 

y 

u 
Richard A. Allen 
John V. Edwaras 
Zuckert. Scouit & Rasenberger. LLP 
888 Seventeenth Street. N.W. 
Suite 600 
Washington. D.C. 20006-39-9 
(202) 298-8660 
John M. Nannes 
Sco.' B. Hutch.lis 
Skadden. .Arps, Slate, Mec-gher 

& Fiom LLP 
1440 New York Ave., N.W. 
Washington, D.C. 20005-2111 
(202) 371-̂ -̂ 00 

Counsel for Norfolk Southern 
('orporalion and .Worfolk .Southern 
Railwav Companv 

DA ! ED: .lulv 29. 1997 



CERTIFICATE OF SER\ ICE 

I her by certify that on tbis 29th day of July. 199". 1 have caused to be served 

the foregoing NS-10. Reply of Norfolk Southern Corporation xnd Norfolk Southern Railway 

Company in Opposition to Potomac Electric Power Company's Petition to Modify Protective 

Orde. in Finance Docket No. 33388. by facsimile upon the following counsel for PEPCO in 

Docket No. 41989: 

C . Michael Loftus 
Chri;>topher A. Mills 
Anurew B. Kolesar III 
Slover & Loftus 
1224 Seventeenth Street. N.W. 
Washington. D.C. 20036 

by hund deFvery on the following: 

fhe Honorable Jacob Leventhal 
Administrative Law Judge 
Federal Energy Commissio i 
Office of Flearings 
825 North Capitol Street, N.E. 
Washington, D.C. 20426 

and by reg^.ar mail upon all other parties in Finance Docket No. 33388. 

Jo.v 29. 1997 
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HARKINS CUNim^GHAM 
A T T O R N L Y S A T L A W 

S U I T E 6 0 0 

; 3 0 0 N I N E T E E N T H S T R E E T , N . W . 

W . \ S H I N G T O N , D . C . 2 0 0 3 6 - 1 6 0 9 

e 0 2 9 7 3 - 7 6 0 0 

F A C S I M I L E 2 0 2 9 7 3 7 6 I O 

W R I T E R ' S D I R E C T D I A L 

(202) 973-7605 

l e O O O N E C O M M E R C E S O U A R E 

i O O S M A R K E T S T R E E T 

P H I L A D E L P H I A . P A l 3 l 0 3 - 7 0 « 3 

a i S B 5 I ' 6 7 0 0 

C S I M I L C S I S e S I 6 7 I O 

\Oi, 

J- ly 29, 1997 

By Hand Deliverv 

Mr. Vernon A. Williams 
Secretary 
.«;arface Transporcation Board 
f'^ercury Building 
1925 K Street, N.W. 
Washington, D.C. 20423-OUOI 

V^-A M.V'AG£MENT C 7 

> 

;_i JUL 2 9 19̂7 • 

Re: Finance Docket No. 33388, CSX Corporation and CSX 
Transportation, inc., Norfollc Southem Corpor- tion 
anJ Norfolk S .'Uthem Rftilway Crn?>any ••- Control 
and Operating Leases/Agreements -- Conrail Inc. 
and Consolidated Raii Corporation 

Dear Secretary Williams: 

Enclosed for fxling please find an origiual and 2b 
copies of the Keply of Consolidated Rail Corporation To PEPCO's 
Petition To Modify Protective Ordet (CR-6). Also enclosed i s a 
diskette containing the text of chis document in WordPerfect 5.1 
format. 

Respactfully submitted, 

^••MC^...i.^, 
Paul A. Cunning'ictiA f?t. 
Counsel for Conrail Inc. and 
ConsV• lidated Rail ,Ccrroration 

CC: Till Parties of Record 
The Honorable Jacob Leventhal 



CR-6 

BEFORE THiS 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORrOR?.TION AND CS.X TRANSPORTATION, TNC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUl-HERN R/MLWAY COMPANY 
•xROL AND 0"'?1?ATING LEASES/AGRFTME 

CONikAIL INC. AND CONSOLIDATED RAIL CORPORATICM 
- CON-xROL AND 0"'?1?ATING LEASES/AGRFTMENTS -v'^/ lT • Lit a^ 

. mi) 
0 REPLY OP CCNSOuxDATED RAIL CORPCRATION TO 

PETITION OP POTOMAC ELECTRIC POWL'R COMPANY 
TO MODIFY PROTECTIVE ORD̂'tR 

Consolidated Rail Corporation ^"Conra.11") strongly 

opposes the p e t i t i o n f i i e d on July 24, 1997, b/ Potomac E l e c t r i c 

Power Coiapany ("PEPCO") to modify the protective* order i n the 

Conrail control proceeding. PEFCG seeks permission f o r i t s 

attorneys and consultants i n an_.';aer proceeding -- Docket No. 

41989, Potomac E l e c t r i c Power Co. v. CSX Transpor:.ation. Inc. --

to use c e r t a i n highly confident" a l iriformation that Conrail 

provided i n the control proceeding i n reliance upon tl\e Board's 

prot e c t i v e order. Conrail's opposition i s root- I i i i t s conc-orns 

abcut the funoamental i r i t e g r i r ; .^f he Board's pr o t e c t i v e orders 

and the p o t e n t i a l l y severe adverse e f f e c t s of pa r t i e s misusing 

c o n t r o l proceedings tr- -ngage i n otherwise impermissible e f f o r t s 

t o receive highly c o n f i d e n t i a l data. 

Protecfive orders serve an important b e n e f i c i a l purpose 

i n Board proceedings. They provide appropriate p r o t e c t i o n f o r 



the legitimate interests of tormal parties to a proceeding, as 

well as those ot t h i r d ^jarties requested or required to provide 

confidential information or documents, 'i'he prot'^'Ction they 

afford provides a positive incentive for parties to respond 

favorably to requests for evicfence that might otherwise be 

resisted, and also encourages parties to make mere .specific and 

forthcoming voluntary submissions. 

Given their role and purpose, i t i s importanc that 

protective o.ders be -• and be perceived to be -- reliable. 

Therefore, i f they axe to be subj B'rt to revision to permit uses 

or disclosures that are prohibited or not allowed by th e i r terms, 

there should be a strong presuinptior against such modifi-^ations. 

The Board should require a compelling showing of extraordinary' 

circumstances su f f i c i e n t to constitut.^ good cause. 

This i s particularly true of the Board's consideration 

of a request to modify the protective order i n a control 

p.roceedniig, where sutotantial araounts of the mc i t highly 

confidential commercial information are required to be made 

available to interested parties, a large number of parties i s 

involved, and che potential f o i abuse is grrat. Mere convenience 

of the requesting party i s not enough. Absent the most stringent 

standard tor modifying a protective order to permit a party to 

use highly confidential infontiation i n an unrelated case, current 



and p o t e n t i a l partiea i n unrelat2d cases would be sorely tempted 

to seek otherwise unauthorized use of the document d«^positcry ' 

Here, PEPCO's counset and consultants wish t o obtain, 

among other things, access t o Conrail's highly c o n f i d e n t i a l 1995 

t r a f f i c tape data. PEPCO gives no reas.on why i t could not have 

sought that data i n the discovery proceedings i n i t s rate case. 

Had i t done so, Cc . r a i l would have had the opportunity t o 

respond. Conrail i s not a party no PEPCO's rate cese, and the 

Beard does not require a t h i : d party t o produce highly 

c o n f i d e n t i a l information without jood :ause. The bar should be 

set ev-!n higher f o r a belated e f f o r t t o Misuse the document 

depos.;.tory i n A control proceeding to gain access t o tha t 

information. 

PEPCO doer not and v^annot claim any compelling ne'̂ d 

a r i s i n g from Mr. Listwak't general confirmation tnat the Waybill 

Sample data r e l i e d on by PEPCO overstates the actual contract 

revenues earned by Conrail on i t s s i n g l e - l i n e coal t r a f f i c moving 

from Monongah.^la origin.9 to Balti.aore. PEPCO's counsel and 

consultants c e r t a i n l y knew that revenues shown on the Waybill 

' PEPCO's request and the facts of t f i i s case raise a 
p a r t i c u l a r cojicern, i.e. . the need f o r spe>cial stringency i n 
adhering to protective orders covering highly c o n f i d e n t i a l 
information made available t o counsel and consultants f o r 
shippers who ire often involved not only i n m u l t i p l e Board 
proceedings involving r a i l r o a d s but also i n contract negotiations 
wi t h r a i l r o a d s . By vir'jue of t h e i r p a r t i c i p a t i o n i r a v a r i e t y of 
proceedings, such counsel and consultants can amass a unique 
storehouse of highly c o n f i d e n t i a l information. The temptations 
to use such information <)b':ained i n one oroceedin-j i n another 
s i t u a t i o n i n which i t mifjht be deemed relevant are ob-ious and 
subs t a n t i a l , which i s yet fmother reason fov the Boarc t c be 
v i g i l a n t i n maintaining the i n t e g r i t y of i t s p r o t e c t i v e orders. 

- 3 -



Sample f o r Conrail contract <^oal t i a f f i c were inaccurate, yet 

they chose t o use them anyway. They cannot use uheir own f a i l u r e 

of proof -- which they do not deny -- as a bootstrap f o r misusing 

1 ghly c o n f i d e n t i a l data from an unrelated proceeding 

PEPCO's actions i n fa c t raise substantial questions 

whether PEPCO, through i t s counsel and consultants, has already 

breached the terms of the p r o t e c t i v e order governing t h i s 

proceeding, i n at least two respects. F i r s t , the order provides 

that information designated highly c o n f i d e n t i a l "may not be 

disclosed i n .any way, d i r e c t l y or i n d i r e c t l y " 8) . Yt*;, 

according t o P.'3PC0's p e t i t i o n , i t s counsel and consultants have 

p u b l i c l y stated that c e r t a i n highly c o n f i d e n t i a l CSX ^.^roje r-t ions 

i n the c o n t r o l proceeding "are d i f f e r e n t from, anc m a t e r i a l l y 

higher than," c e r t a i n projections CSX has made i n the- r a t e case 

(Pet. at 7). While they may not have disclosed the precise 

numbex.-<?, that characterization can i t s e l f be deemed a s i g n i f i c a n t 

disclosure of infcrmation covered by the p r o t e c t i \ e order. 

I n addition che ord^^r bars u^e of protected 

intormation " f o r any purpose other than these Proceedings" 

(f 10) Yet, PEPCO's counsel and consultants have already used 

the info.anation provided by the p a r t i e s i n the c o n t r o l proceeding 

f o r puiposes other than that proceeding, i . e . . i n f i l i n g s made i n 

or i n a i d of the PEPCO rate proceeding.-

- Lven i f these uses anc disclosures of highly c o n f i d e n t i a l 
information ot CSX, NS and Coarail do not themselves v i o l a t e the 
protec:ive order, they raise a serious question by reason of the 
willing n e s s of PEPCO's counsiel and consultants t o make such use 
and disclosure u n i l a t e r a l l y and p u b l i c l y . 



PEPCO'S p e t i t i o n should be f i r m l y denied. PEPCO has not 

shown any caus3, much less good cause 2or rv'li^'ving i t of the 

legit i m a t e s»- .3Ctures of the protective oraer I f anything, 

PEPCO's actions warrant an admonition about the need f o r parties 

to adhere s t r i c t l y to the terms of the Board's p r o t e c t i v e orders. 

Respecttully suxjmitted, 

TIMOTHY T. O'TOOLE 
CONSTANCE L. ABRAMS 
Consolidated Rail Corporation 
Two Commerce Square 
2001 Market Street 
Philadelphia, PA 19103 

PAUL A. CLNNINGHAMy 
Harkins Cunningham 
1300 19th Street, N.W. 
Washington, DC 20036 
(202) 973-7600 

Counsel f o r Conrail Inc. and 
Consolidated Rail Corporation 

Dated: July 29, 1997 

willingness of PEPCO's counsel and consultajits t o make such use 
and disclosure u n i l a t e r a l l y and p u b l i c l y . 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y that I have, t h i s 29th day of July, 
1997, caus>?a the foregoing Reply of C r n r a i l Inc. and Consolidated 
Rail Corporation to PEPCO's P e t i t i o n .o Modify Protective Order 
(CR-o) to be served on a l l pa r t i e s wbo have entered an appearance 
i n Finance Docket No 3?388 by sending a copy by f i r s t - c l a s s 
mail, postage prepaid, and by hand d e l i v e r y on the p a r t i e s Listed 
below: 

Mr. Vernon A. Williams, Secretary 
Surface Transportation Board 
Mercary l u i I d i n g 
1925 K Street, N.W. 
Washington, D.C. 20423-0001 

Gerald P 
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Noti-Confif,ential Publk YsTV'}" tiM IL Fifiancf Di/oket No, 33388 
CSX-13 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

r FINANCE DOCKLT NO. 33388 
CSX CORPORATIOr' AND CSX TRANSPORTATION, ' r NO.^IFOLK 
Sr.i 'THbKi>' CORPORATION AND NORFOLK SOUTI P.̂  JLWAY 
COMPANY - CO^TTROL AND OPERATING LEASES A G R K ^ L M L N T S 

- CONRAIL vND CONSOLIDATED PAIL CORPORATION 

DOCKET NO. 41989 
POTOMAC ELECTRIC POWER COMPANY. Complainant, 

\'. 
CSX TRANSPORTATION. INC.. Defendant. 

1 f 

" R E P L Y 3 F CSX CORPORATION AND CSX TRANSPORTATION, INC. 
TO POTOMAC E L E C I RIC P O W A R C O M P A N V S PETITION TO 

MODIFY PROTECTIVE ORDER IN FINANCE DOCKET NO. 33388 

NON-CONnDENTl.\L VERSION; 
FILED IN PUBLIC DOCKET 

Mark G. .* ron 
Peter J. Suudtz 

CSX CORPORATION 
One James Center 
Richmond. Virginia 232 
804) 782-1400 

P. Michael Giftos 
Douglas R. Maxwell 
Paul R. Hitchcock 
Fred R Birkholz 

CSX TRANSPORTATION. INC. 
500 Water Sr .-et 
JacksonvilU. Florida 32202 
v904) 3f>9 >;00 

A nomeys for CSX Corporation and 
CSX Transportatic,1, /«.. 

Dennis G. Lyons 
Drew A. Harker 

ARNOLD & PORTER 
555 Twelfth Streei. N.W. 
Washington. U.C. 20004-1202 
(202) 942-5000 

Attomeys for CSX Corporation and CSX 
Transportation, Inc. in F.D. No. 33JS8 

G. Paul Moates 
N'incent F. Prada 

SIDLEY & AUSTIN 
1722 Eye Street, N.W. 
Washington. D.C. 20006 
(202) 736-8000 

Atlomeys for CSX Transportation, Inc. 
in Docket No 41989 

DATED: July 29, 1997 



CSX-13 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 
CSX CORI^ORATION A N D CSX TRANSPORTATION. INC.. NORIOLK 
SOUTHERN CORPOIL-iTION AND NORFOLK SOUTHERN RAILWAY 
COMPANY - CONTROL AND OPERATING LEASES/AGREEMENTS 
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REPLY CF CSX CORPORATION A>iD CSX TRANSPORTATION, INC. 
TO POrOMAC ELECTRIC POW^R COMPANY'S PETITION TO 

MODIFY PROTECTIVE ORDER iS FINANCE DOCKET NC. 33388 

Pursuant to 49 C.F.R. § 11C4.13(a). CSX Corporation ("CSX.") and CSX 

Transportation, Inc. ("CSXT") (jointiy, "CSX") hereby reply to the July 24, 1997 petition 

^PEPC-3) ("Pw'tition") of Potomac Ele:tric Power Company ("PEPCO") seeking an order 

modifying ilie Protc ''ve Order served Ar<ril 16, 1997 in Finance Docket No. 33388 (the 

" ontr Jl Pioceeding") in order to permit PEPCO tc utilize certain confidential and highly 

confidential innrmation govemed by that Protective Order in connection vith PEPCO's 

upcoming rebutta! testimony in DcK:ket No. 41989 (thr. "Pate Case"). For the reasons 

explained bebw, PEPCO's Peiition is entirely devoid of mf.rii and should be denied.' 

' CSXT concurs with PEPCO's suggestion (Petition at 1-2 n. 1) that its Petition should be 
decided in the first instance by the full Board. 



INTRODUCTION 

PEPCO's Petition constitutes an improper (but largely consummated) effort to 

abuic the protective conditions that the Board imposed to safeguard Applicants' confidential 

information in the Control Proceeding, and to circumvent the Board's discovery limitation*; in 

the Rate Case. In both respects, PEPCO's Petition woiK, prejudice CSXT's righis, as well as 

the commercial interests of Norfolk Southem ("NS") and Conrail, which are mere bystanders 

to the Rate Case. 

As the Board is aware, a major issue in the Rate Case is whether PEPCO should 

be f/.-rmitted to include in its stand-alone cost ("SAC") traffic group a substantial volume of 

coal iraffic tiiat historically moved in singie lire service < ver Conrail's lines between min? 

origins n the lormer Mcnong :hela Railway ("MGA") and the Consol Coal Pier at Baltiniore. 

PEPCO assumed, without any supportinĵ  testimony, liiat this traffic would somehow be 

diverted lO a thre: carrier in'^iiine route involving Con'-ail, tl.c stand-alone railroad »r.d 

CSXT. In its recently filed reply evidence. CSXT disputed PEPCO's proposed inc.usion of 

the MGA-origin Conrail traffic on numerous legal and factiia! grounds. Among other things, 

CSXT showed ttui PEPCO's .assumption tbat the MGA-origin Baltimore coal traffic would be 

diverted front -ingle-line Conrail service to a cumbersone three-carrier interline route-

involving the stand-alone railroad was infeasible and unsupported for a variety of commercial 

and optrating reasons. 

' i making these arguments. CSXT expressly noted that its traffic studies in the 

Control Proceeding had estimated that, as a resi lt of the nev/ CSXT single-line service from 
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MGA origins that would be made possible b} the propo.sed Comail acquisition. CSXT would 

inherit (or attract to its single-Iiiie route to Baltimore) slightly more than or.e-half of the "ba.« 

year" 1995 coal traffic that Conrail moved over its iines betw ;en MGA-orighs and the Consol 

?ier. CSXT explained, however, that these acquisition-related changes in CSXT's traffic 

levels did not suppon the commercial feasibility of PEPCO's SAC traffic assumpaons because 

CSXT wouid be able tc sf -ve this MGA-origin coal trafuc (which CSXT has not been able to 

attract to iu exi:..ng two-carrier interline route with Conrail) precisely because of the nt x 

single-line service it v ill be able to offer if the proposed acquisition is approved -- single-line 

service that by definition, PEPCO's stand-alone railroad could not offer given the SAC 

network configuration selected by PEP TO. 

Thus, CSXT has already addressed in the Rate Case why the Control Applica­

tion's assumptions regarding fiimre ro-uing of MGA-origin coal traffic to Baltimore have no 

bearing on the Rate Case anJ why, far from supporting PEPCO, they acmally support CSXT's 

exclusion of rhe MGA-origin traffV from the SAC anaiysis. In any event, PEPCO simply 

does not need access to confidential infonnation in the Control Proceeding in order to use in 

the Rate Case the fact that CSXT estimates it will attract a substantial volume of MGA-origin 

coal if the Control Application is granted. The results of CSXT's traffic studies are a matter 

of public record in the Control Proceeding, and CSXT has already refenjd to them in its reply 

submission in the Rate Case 

In light ot these facts, the Board should look past the rhetoric contained in 

PEPC :>'s Petition a:id focus on the specific confidential information that PEPCO requests 

permission to import from the Control Proceeding. PEPCO apparently seeks the right to use 
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two types of confidential infonnation: (l) forecasted (Year 2000) export coal and MGA-origin 

coal traffic volumes and revenues for CSX and NS resulting from the proposed Conrail 

acquisition; and (2) actual 1995 export coal and MGA-origin coa! traffic volumes aiid 

revenues for CSX, NS and Conrail. Neither request is appropriate. 

Contrary to PEPCO's claims, the traffic and revenue forecasts in the Control 

Proceeding are neither inconsistent with nor tven .Hevant to the issue of traffic and revenue 

projections in the Rate Case. Following ac epted SAC procedures. CSXT's testimony in the 

Rate Case (like that cf PEPCO) tetennined "haŝ  year" (1996) >raffic volumes arKi revenues of 

the stand-alone railroad based on acnial historic data, and t'.ien estimated future volumes and 

revenues for each of the 20 years included in the Discounted Cash Flow ("DCF") analysis 

(1997-2016) by applyinz projected rates of annual changes in traffic levels and revenues cvei 

that long-tenn period. These projections are designed to refiect anticipated future changes in 

economic grov th. infiation and other economic and market conditions, not the impacts ofthe 

proposed Conrail acquisition. Nothing in CSXT's traffic smdies in the Control Proceeding is 

inconsistent with CSXT's Rate Case projectiors. Those traffic sludies are designed to assess 

anticipated changes in CSXT's traffic and revenues rc .alting solely from uie proposed Conrail 

acquisition, holding constant chan̂ ê  in the kind of economic conditions that CSXT's Rate 

Case projections are designed to capture and refle"!. Co-nrjaring the two sets of "projections." 

as PEPCO tries to do, is therefore a meaningless "f.pples and oranges" comparison that proves 

nothing. 

The tonnage and revenue "projections" that PEPCO cites from CSXT's 

testimony in the Control Proceeding are i ot even projections in the sense used ii the Rate 
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Cast. PEPCO purports to demonstrate that CSXT's "projî cticns" in the Control Proceedirg 

vastly exceed it«; projections in tlie Rate Case but PEPCO is able to ccme up with its desired 

results only by mis-assigning to the "5th Year" category the base year MGA-ongin coal traffic 

and revenues that CSXT expects io obtain as a result of ae Ccnrail transaction (as well as a 

small amount of othsr anticipated coal traffic that would not even move to Baltimore at all). 

Nof surprisingly, this gerrymandered analysis appea.'-s to show that CSXT is projecting huge 

rates of increase in its export coal traffic volumes - over [Redacted] percent a year according 

to PEPCO - and associateo revenues. That these results are entirely contrived should be 

apparent from the fact that the claimed rates of traffic and revenue growth which P»̂ PCO 

attributes to CSXT greatly exceed not only CSXT's projections in the Rate Case but PEPCO's 

own proposed projections at well. 

Upon careful examination, all that PEPCO's comparison of "projections" proves 

is that CSXT anticipates attracting 4.8 million ions of MGA-origin coal traffic upon approval 

of the proposed Conrail acquisition. No one disputes this fact, which is a matter of public 

record, and PEPCO obvicusly does not need access to confidential information to cite it in the 

Rate Ca.«e. 

PEPCO's req'ieir for access to actual CSXT, NS and Conrail traffic and 

revenue data ''•K the year 1995, although discufsed o.nly fleetingly in the Petition, is far more 

serious. As the Board knows, such shipper-specific traffic and revenue data are high'y 

sensitive from a commercial and competitive standpoint. To the extent PEPCO seeks access to 

CSXT's traffic and revenue data, the request is puzzling because PEPCO alreadv received 

access to CSXT's IOO percent traffic tapes during discovery in the Rate Case. PEPCO's 
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request for ;VS data makes no sense either, because PEPCO did not even attempt to include NS 

traffic in us SAC analysis (and surely cannot do so now), and such dau are therefore inele­

vant. As PEPCO has offered noi a word of explanation why it needs or wants these very 

sensitive data, its request should oe rejecied. 

CSXT submits that PEPCO s Petition is in reality an artfiiliy disguised attempt 

to gain access i. acmal Conrail traffic and revenue data, particularly with respect to the MGA-

origin traffic that PEPCO seeks to include in its SAC analysis. This effort, however, would 

improperly circumvent the discover/ mles goveming the Rate Case. As CSXT explained in its 

Rate Case reply submission. PEPCO could have used available discovery procedures (includ­

ing third-party discovery) in the Rate '-̂ ase to seek accurate and reliable data concenung the 

traffic it proposes to include in its SAC analysis, and to shoulder its burden of proving the 

validity of its SAC traffic selection. Had PEPCO invoked these procedures in a timely 

manner, CSXT ccld have been abie to secure access to any such Conrail traffic data used by 

PEPCO in its SAC testimony (data CSXT does not possess) and, more impo.-tantly, would 

have had an opportur-' to respond to such testimony in its reply submission. PEPCO's 

attempt now to obtain from the record of the Control Proceeding and use in the Rate Case dita 

that it could have sought during discovery in the Rate Case - long after the discovery cut-off 

date in the Rate Case and afier CSXT has submitted its one and only sch!.-duled evidentiary 

submission c.n SAC issues - would violate the discovery schedule in the Rate Ca.̂ e and deny 

CSXT a fair opportunity to n spond to PF.PCO's SAC testimony. 

There is thus no conceivable basis for PEPCO's assertions that Uie requested 

ccnfidential data in the Control Proceeding are relevant to the issues in the Rat: Case or 
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properiy needed by PiPCO in preparing its planned rebuttal testinrony. More generally, 

however, the Board should strongly discourage the kind of tactic PEPCO has employed here, 

in which PEPCO has already technically violated the Protective Order.' As the Board knows, 

major âil consolidation proceedings necessarily entail the use of large amounts of highly 

confidential and detailed railroad data. The railroads are willing to make these materials 

available to qualified parties during discovery only in relian-'- on the promise that the 

confidential infonnation will be used solely in connection with the proceeding in which it is 

produced and strictly in accordance with the Protective Order restrictions. The integrity cf 

this process, and the very efficacy of Protective Orders generally, would be seriously 

undemiined it the Board were to allow parties such as PEPCO to abuse their restricted access 

to confidential daw in one proceeding to obtain collateral (and, in ihis case, otherwise 

un?̂  liable) discovery of infonnation for use in another, wholly unrelated proceeding. 

Moreover allowing confidemial Control Proceeding discovery to be used in 

another case would invite panies that have unrelated disputes w di CSX, NS or Conrail to seek 

discovery in the Control Proceeding in the hope of being able to use ii elsewhere. That would 

only be unfair, but would place additional and completely unw.Hnanted burdens on the 
not 

= The Confidentiality Undertakings that PEPCO representatives executed in accordance 
w.th the April 16 1997 Protective Order prohibit the use of confidemial or highly confidential 
infonnation for anv purpose other than in comiection with the Control Proceeding. Even 
ihough PEPCO filed in the Rate Case a redacted copy of its Petition omitting references to the 
specific Control Proceeding confidemial infonnation it wants to use. the simultaneous filing, 

both proceedings have effectively pl iced the protected infonnation before the Board m both 
in 
cases For this reason. PEPCO's Petition in practical effect has alr.;?dy accomplished, in 
violation of the Protective Order, the resi-lt for which its Petition seeks author zation. 



limited resources of the Administrative Law Judge assigned to manage Control Proceeding 

discovery and on the Board itself. 

BACKGROUND 

PEPCO's Petition characterizes, and purports to compare, relatively technical 

and arcane aspects of CSXT's testimony in the ConU-ol Proceeding and the Rate Case. 

Because these unrelated proceedings involve different evidentiary records govemed by separate 

protective orders, and ar; likely assigned to different Board staff personnel for review and 

handling, ii may be helpfiil to begin this reply with a summary of the pertinent testimony in 

both proceedings. 

A. The CSX/NS/Conrail Control Proceeding 

On June 23, CSX, NS ano Conrail filed tl ir joint Application seeking 

authorization of the proposed acquisition of control and division of Conrail oy CSX and NS 

In -a ccordance wiih the Board's Rail Consolidation Procedures (49 C.F.R. § 1180.7), the 

Application included traffic studies designed to assess the likely impact of the proposed 

transaction on the Applicant caniers' traffic levels and revenues. Generally speaking, these 

V ffic smdies involved determination of traffic volume: nd revenues for a "base year" (i995> 

using acmal, historic data and assuming the division of Conrail's 1995 traffic beiween CSX 

and NS based on the Co.irail lines assigned tc each under the proposed transaction. The traffic 

studies then estimated for a "forecast" year (assumed to be the third year following consumma­

tion of the proposed transaction, or 2000) the additional ~ or "incremental" ~ traffic and 
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assv ciated revenues each Applicant canier would attract solely as a result of the proposed 

transaction, holding constant other cha.iges in economic and market conditions.̂  

Under the lemii of the proposed Comail acquisition. CSX and NS would have 

full, eqaal and joint rights to pi ovide direcl, single line service from the MGA mine origins 

today exclusively served by C onrail. In its traffic smdies, CSX projected that, as a rcsult of 

its proposed nê v single-line service from MGA-origin mines, approximately 4.8 million tons 

of "base year" MGA-origin Coiirail coal traffic moving to Baltimore would be routed over 

CSXT's new single-line route rather than over the altemative Conrail route allocated to NS. 

This 4.8 million tons of traffic represent a little more than one-half of the "base year" MGA-

origin coal traffic moving to Baltimore.* 

The CSXT marketing persoimel who performed CSX's traffic smdies did not 

have access to Conrail's acmal revenues or rate levels for this coal traffic. Accordingly, these 

personnel estimated the revenues associated with this "base year" MGA-origin Baltimore coal 

traffic on the basis of thtir independent judgment regarding likely rate levels from each MGA 

origin. CSXT's marketing personnel assumed rates for this tiaffic ranghi? from $[Redacted\ 

' See. e.g., F.D. No. 33388, Application, Vol. 2A at 154 239 (V.S. Rosen), 375-78 
(V.S. Sharp). 

* See F.D. No 33388, Application, Vol. 2A at 378 (V.S. Sharp). The MGA-origin 
Bai ore coal traffic assigned to CSX post-acquisition appears in the Application as the export 
coal "Base" tc.̂ iage of 4.8 million tons. Id. A copy of witness Sharp's summary table 
depicting these forecasted coal volumes and revenues is included as Attachment A hereto. 
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to %[Redacted] per ton depending on the particular MGA origin, or total revenues that translate 

into an average through rate of $9.06 per ton.* 

In addition to determining the "base year" tonnages and revenues CSX expects 

to gamer as a result of the proposed Conrail acquisition, CSX estinwted "incremental" export 

coal traffic it expected to generate by Year 2000 due io the proposed transaction. On the basis 

of customer survey responses. CSX's marketing personnel determined that CSX could generate 

an additional volume of 666.000 tons of export coal traffic by 2000. All of this "incremental" 

export coal traffic is projected to move to Newport News, Virginia (the Dominion Tenninal 

Associates export facility), and 400.000 tons of this traffic are projected to come from MGA 

mini origins. CSX projects this additional traffic not because of changes in market conditions, 

but because of the smgle-line service it will be able to offer shippers from MGA origins, and 

the resulting ability to blend MGA-origin coals with C&O-origin coals for export through 

Newpor Jews. As in the case of the existing Conrail MGA-origin traffic expected to lie 

served by CSX post-acquisition, CSXT marketinr, personnel estimated potential revenues 

associated with the incremental traffic. The estiniated revenues for the projected 400,000 tons 

of MGA-origin "incremental" coal traffic were based on an assumed cunent-period rate of 

S\Redacted] per ton." 

* See F.D. No. 33388. Application, Vol. 2A at 375-78 (V.S. Sharp). The estimated 
revenues for movements from each MGA mine origin are listed in witness Klick's electronic 
workpape'-s (GRSTC0AL.WK4). which were designated highly confidential under the 
Protective Order. 

• See F.D. No. 33388. Application, Vol. 2A at 364. 378 (V.S. Sharp). 
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B. The PEPCO Rate Case 

PEPCO's complaint in the Rate Case challenges the reasonableness of the 

common canier rates applicable to CSXT's single-line transportation of coal between several 

West Virginia mine origins and PEPCO's electric generating station located at Dickerson, 

Maryland. In accordance with the recemiy adopted expedited procedures for stand-alone cost 

rate cases,' the Board established an accelerated schedule for discovery (with a cut-off date of 

March 19. 1997) and submission of evidence. PEPCO filed multiple discovery requests 

seeking voluminous traffic, revenue and cost data from CSXT. Although the Board's mles 

authorize parties to seek third-party discovery. PEPCO at no time attempted to avail itself of 

that oppormnity. 

In opening stand-alone cost evidence filed May 5, 1997, PEPCO proposed a 

stand-alone railroad (called the Dickerson Railroad or "DRR") that would replicate approxi­

mately 360 miles of CSXT's rail system in West Virginia and westem Maryland necessary to 

link seven West Virginia mine origins and the Dickerson station. The DRR would also 

replicate CSXT's line segmer.i ihat connects with Conrail at Rivesville, West Virginia. The 

stand-alone railroad's lines would extend no further east than Brunswick, Maryland. 

PEPCO proposed that, in addition to serving the issue coal ttaffic moving to the 

Dickerson station the stand alone railroad would participate on an interiine (largely overhead) 

' STB Ex Parte No. 527, Expedited Procedures for Processing Rail Rate Reasonableness, 
Exemption & Revocation Proceedings (served October 1, 1996, November 6, 1996 & Novem­
ber 15, 1996) ("Expedited Procedures"). 
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basis in virtually all of the coal and other freight traffic moving over the replicated CSXT 

lines. In addition, in a radical departure from all prior SAC cases. PEPCO announced in its 

opening filing that the stand-alone railroad would also serve, on an interiine basis, approxi­

mately nine million tons of coal traffic that originated at Conrail-served MGA-origin mines 

and moved in single-line Conrail service to the Consol Pier at Baltimore. In the real world, 

this traffic (which accounts for more than a third of the DRR's assumed coal traffic and 

revenues) never touched CSXT's lines, much less the lines included in the stand-alone 

network. Without any supporting evidence. PEPCO declared that this traffic would be 

diverted from Conrail" s existing single-line route to a three-canier interiine route involving 

Conrail origination and movement to Rivesville, interchange to the DRR for movement to 

Bmnswick. and a further interchange to CSXT for final delivery at Baltimore. 

Rather than seek during discovery production of Conrail's acmal tonnages and 

revenues for this MGA-origin coal traffic, PEPCO developed its traffic and revenue estimates 

from infonnation reported in the 1995 Costed Waybill Sample, access to which PEPCO 

obtained from the Board without notice to CSXT or Conrail. Based on this infonnation, 

PEPCO estimated that the "base year" average through revenue associated with the MGA-

origin traffic would be [̂Redacted] per ton, ana that the stand-alone railroad would eam an 

%{Redacted\ per ton division of r.uch revenue on vhe basis of a simple mileage prorate of the 

assumed through revenues.* 

« See No. 41989. Opening V.S. Crowley at 10-12 & Exhibit TDC-3; Crowley Work­
papers at 744. Conra" s through revenues per ton reported in the Waybill Sample were 
designated highly confidential under the Rate Ĉ ss. Protective Order. This infonnation has 

(continued...) 
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Following the nonnal practice in SAC cases, PEPCO developed annual 

estimates of the stand-alone railroad's traffic volumes an' revenues for eich of the 20 years 

(1997-2016) included in the DCF model by taking acmai "base year" 1996 figures dtiived 

from CSXT s traffic tapes (and from the 1995 Waybill Sample dati for the MGA-origin 

traffic), and applying to those figures assumed projected rates of annual change in liimre 

toraiagc levels and revenues. For export coal traffic, PFPCO assumed Lhat the stand-alone 

railroad's proposed 1996 trh.T"̂  volumes wouid grow at a compound annuil rate cf [Redacted] 

percent, based on a short-tenn economic k.. :-=>st prepared for CSXT by an outside forecasting 

.inn. PEPCO assumed that the stand-alone railroad « "bâ e year" coal revenues would grow 

at annual rates ranging trom [Redacted] percent to [Redaciea'] percent, based on an arbitrary 

arithjnetical manipulation of the rate escalation provisions of a selec ted handful of CSXT rail 

transportation contracts produced during discovery . 

CSXT'r reply evidence, filed July 11. 1997, u<)k issue with PEPCO'<; traffic 

and revenue assumptions, both for the "base year" and for the projected fumre traffic volumes 

and revenues of the s'a-d aI.'̂ ne railroad. CSXT challenged PEPCO's proposed inclusion of 

the MGA-origin Conrail traffic in its stand-alone traffic group on a variety of legal ?.nd facma' 

grounds. Among other things. CSXT ex, lained that PEPC^ had submitted no testimony 

•*(... continued* 
been redacted from copies of this reply reviewed by in-hoase CSXT personnel and ^ ther 
CSXT representa' ives not qualified to receive highly .̂onfidenlial infonnation under the Rate 
Case Protective Order. Note that the Waybill Sample reported revenues per ion are signifi­
cantly greater than the revenues CSXT marketing personnel inQepei.Jently estimated in 
connection with the trafH*.. smdies in the Control Proceeding 

' See Dockei No. 41989. Opening V.S. Crowley at 14-15 & Exhibit TDC-5. 
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supporting its assun-ption that this traffic could be divened (without any r-te reductions) from 

stngle-line Conrail service to a three-canier interiine route involving the stand-alone railroad. 

CSXT presented testimony from CSXT and Conrail coal marketing officials that the proposed 

diversion was infeasible. and highly unlikely to occur, for a host of conunercial and operating 

reasons including the inlierent superiority of single-line service over three-earner interiine 

service and grade-related operating impediments that would limit train sizes on the DRR's 

segment between Rivesville and Cumberland, Maryland.'" 

In addition. CSXT s reply evidence cha'.i !ed the validity of PEPCO's 

assumptions regarding the revenuei, potentially associau u with the proposed diversion of 

MGA-origin Conrail coal traffic. CSXT witnesses exola.ned that, because of the "masking" of 

confidential contract revenues and ĉ ntracmally author .zed refund, rebate and similar payments 

to shippers not reflected on railroad waybill accour. ing records, the Conrail through revenues 

reported in the Waybill Sample and lelied on by PEPCO were very likely overstated by a 

significant, but i-nquantifiable. amount. CSXT did not (and does not now) have access to 

Conrail's actual revenues for these movements (nor tiid CSXT's in-house perse, nel have 

access to the Way bil". Sample revenues)." CSXT sub.mitted a .erified statement from a 

See Docket No. 41989. Reply Sutement at 20-24; Reply V.S. Bowen at 14-22: Reply 
V S. Listwak at 4-9; Reply V S. Klick/Baranowski at 25-29. 

" PEPCO's suggestion that the conf Jential Control Proceeding information it seeks 
pennission to use in the Rate Case was available to CSXT prior to the filing of its reply 
evidence and could have been used by CSXT in its submission (Petition at 9) is therefore flatly 
enoneous in the case of the actual Conrail revenues for 'he MGA origin coal traffic PEPCO 
seeks to include in the SAC traffic group. CSXl has never had access to such infonnation for 
use in the Rate C ŝe. 
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Conrail official, who testified that the Waybill S.̂ mple revenues were indeed significntly 

overstated, although he (and Conrail) declined for confidentiality reasons to fumish CSXT die 

acmal revenues tor this traffic. Relying un published trade press reports, CSXT witness 

Bowen testified that Conrail's revenues for the MGA-origin traffic could be as low as $9-

$10 per ton - far less than the revenues ($[Red/icted] per ton) included in PEPCO's stand­

alone cost calculatiens.'* 

CSXT argued that PEPCO relied on the Waybill Sample revenues with full 

knowledge of the fact that they overstated actual re* enues, and that PEPCO could have 

equested, but did nol even attempt to secure, reliable and accurate revenue data from Co.udil 

by means of third-party discovery.'̂  Having failed to avail itself of oppormnities to obtain 

accurate and reliable revenue data and having chosen instead to rely on revenue data known to 

bc overstated. CSXT argued. PEPCO's revenue assumptions were unsupported, and fumished 

no sound basis for includir.g the MGA-origin Baltimore coal traffic in the SAC analysis. 

With respect to divisions, CSXT argued that the stand-alone railroad /ould not 

be able to commar 1 a mileage-based division given its stams as a mere bridge carrier in the 

proposed movement paniculariy given Co.Tail's ability to route the traffic over its independ­

ent single-line route rather than participate in the proposed interline route on unfavorable 

divisions tenns. Because of these and other deficiencies, CSXT argued that PEPCO had failed 

Sec Docket No. 41989. Reply Statement at 24-29: Reply V S. Bowen at 22-31; Reply 
V.S. Listwak at 3, 10-11. 

" See Docket No 41989, Reply Statement al 26-27 & n. 11 (citing ICC Docket 
No. 37063. Increased Rates on Coat. L&N RR. October 31, 7975 (served August 15, 1990) 
("L&N")). 
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to shoulder its buiden of proof, and that the MGA-origin traffic should be excluded from the 

stano 'ilone traffic group. CSXT's SAC calculaaons entirely excluded this traffic.'' 

CSXT's reply filing in the Rate Case also alluded to the traffic smdies contained 

in the Control Application. CSXT witness Bowen noted that CSXT's traffic smdy proj'-.tcd 

that approximately one-half of the Conrail MGA-origin coal traffic moving to Baltimore for 

export would, upon approval of the proposed acquisition, be routed via CSXT's new single-

line rou*- CSXT funher stated that this assumption of a fiimre CSXT routing for MGA-

origin coal traffic did not affect CSXT's position regarding the commercial infeasibility of 

PEPCO's diversion assumpiion because (1) CSXT expected that most ofthe MGA-origin coal 

traffic projected to move CSXT to Baltimore would oe routed via Brownsville Junction and 

McKeesport. thus bypassing much of the stand-alone railroad's route and, more importantly, 

(2) C X T projected that it would be able to attract this traffic post-acquisition precisely 

because of its ability to provide genuine single-line service, something the stand-alone railroad 

obviously could not do with the cun.bersome three-carrier interline route PEPCO proposed. 

Finally. CSXT's reply evidence also claimed on a variety of grounds that 

'EPCO's proposed traffic and revenue projections vere ov erstated. In place of PEPCO's 

projections. CSXT relied on a long-tenn (20-year) forecast by the same oMside forecasting 

firm that had prepared th( short-term projections used by PEPCO. This long-term forecast 

projected that export coal volumes would increase at an average annual rate of [Redacted] per-

See N- ;i989. Keply Statement at 27-29; Reply V.S. Bowen at 25-31; Repiy V.5., 
Listwak at 9. 11-13. 

See No. 41989, Reply Statement at 22-23 n 9; Reply V.S. Bowen at 17 n.9. 
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cent, somewhat lower than the [Redacted] percent rate used by PEPCO in its testimony. In 

place of PEPCO's proposed annual rates of revenue growth of [Redacted] to [.Redacted] 

percent based on exanination of a sample of CSXT coal transportation contracts. CSXT in its 

testimony relied on a receni govemment smdy projecting 'hat coal transportation rates would 

decrease at about 0.90 percent per year over the next 20 years.'* 

PEPCO reacted lo CSXT's reply evidence, and in particular to its challenge to 

PUPCO's proposed inclusion ofthe MGA-origin coal traffic in its SAC traf He group, by 

serving on CSXT a self-styled "workpaper" request, demanding immediate production ofall of 

Conrail's confidential rail transportation contracts goveming the MGA-origin Baltimore coal 

movements and copies of any divisions agreements between CSXT and Conrail relating to 

MGA-origin coal traffic. By letter dated July 18. 1997, CSXT opposed these demands. 

CSXT explained that PEPCO's requests did not seek production of genuine "workpapers,' but 

instead a reopening of discovery to obtain and use on rebuttal material that PEPCO t cuid have 

sought during discovery and should have introduced in its opening testimony, at which time 

CSXT would have had an oppormnity t J respond to it. CSXT expressed its readiness K 

reconsider PEPCO's belated document requests if PEPCO secured an order from the board 

reopening discovery and adjusting the evidentiary schedule to afford CSXT a fair oppormnity 

to submit evidence responding to any rebuttal testimony incorporating the new material. 

CSXT further explained that it had no ability to fumish PEPCO copies of confidential Conrail 

'" See No. 41989. Reply Statement at 44-49; Reply V.S. Klick/'Baranowski at 43-51; 
Reply V.S. Tmmbull. 
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contracts, and attached a letter from Conrail counsel declining to make such contracts available 

to PEPCO without an affirmative discovery order.'̂  

Although PEPCO complains mightily about CSXT's refusal to produce these 

mis-described "workpapers" (Petition at 5, 6 n.2), PEPCO has filed no motion in the Rate 

Case seeking to compel CSXT or Conrail to proJ- -e the materials PEPCO had belatedly 

sought from CSXT. Nor has PEPCO sought oiion of si:-h materials in the Control 

Proceeding. Instead, PEPCO responded by filing the instam Petition, which seeks accesf to 

entirely different, but nonetheless confidential, information in the Control Proceeding. 

ARGUMENT 

PEPCO spices its Petition with sweeping assertions regarding CSXT's alleged 

refusal to fumish PEPCO (or the Board) with relevant information underiying its reply 

submission in the Rate Case. Petition at 2-3, 5-6. Apart from being entirely groundless (for 

the reasons explained in CSXT's July 18. 1997 response to PEPCO's "workpaver" request), 

these assertions are essentially beside the point because they have nothing to do with the 

specific data and infonnation that PEPCO seeks pennission to use from the Control Proceed­

ing. The Board should focus on these specific requests.'* 

" A copy of CSXT's July 18, 1997 letter response to PEPCO's .equest was filed with the 
Board under seal. That letter fully explains the basis for CSXT's position on this issue. 

"* PEPCO asserts that CSXT's exclusion of the MGA-origin coal traffic in the Rate Case 
is someho'" inconsistent with "publicly available' documents in the Control Proceeding 
showing ihat MGA-origiii Baltimore coal traffic would move "over the exact route hypothe­
sized by P£PCO for its stand-alone raiiroaa." Petition at 7. This claim is both inaccurate and 

(continued...) 
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PEPCO seeks modification of the Protective Order in the Control Proceeding to 

use in its Rate Case rebuttal two types of confidential infonnation: (1) forecast year (2000) 

projections of tonnages and revenues for MGA-origin Baltimore coal traffic and export coal 

traffic generally, for both CSX and NS; and (2) acmal "base year" (1995) tomiages and 

revenues for MGA-origin Baltimore coal traffic and export coal traffic generally, for CSX, NS 

and Conrail. Petition at 8. In support of this request. PEPCO argues that this infonnalion is 

directly relevant to and contradicts CSXT's reply testimony in ti.'. Rate Case, that case law 

supports PEPCO's request, and that neither CSXT nor the other Applicants in the Controi 

Proceeding would be hanned by PEPCO's use of the requested confidential infonnation. 

As explained below, these claims arf. without merit. The specific confidential 

infonnation PEPCO seeks to use from the Control Proceeding either is not rele/am to any 

issue in the Rate Case or. ir the case of acmal traffic and revenue data, was available for 

'*(...continued) 
inelevant It is inaccurate t>ceaû » there is no inconsistency in CSXT's statements in the two 
ca;,es As noted TSXT's replv evidence in the Rate Case stated that (1) CSXT expected to 
move a si hstartial volume ô  IVIGA-origin coai traffic to Baltimore over CSXT's new single-
line route following approval of the proposed Conrail acquisition and (2) "most of the 
eastbound coal traffic CSXT might originate at MGA origins would likely be routed north 
through Brownsville Junction and McKeesport, Pennsylvania, end then east through Cumber­
land \ . ." Docket No. 41989, Reph N .S. Bowen at 17 n.9; see also Reply Statement at 22 
23 n 9 The Centrol Proceeding intenogatory response cited by PEPCO simply states 
(conectiv) that CSXT is "considering" both the route via Rivesville (PEPCO's proposed 
routing for the suind-alone railroad) and the route via Brownsville Junction and McKeesport. 
Petition at 7 n V That CSXT is "considering" both routes is hardly inconsistent with CSXT's 
testimony in the Race Case that "most" ofthe MGA-origin traffic "would likely" follow the 
latter route because of grade and other operating limitaiions. CSXT stands by the latter 
statements In any event, PEPCO's claim is poi itless because, as it readily admits, the 
documents supporting the alleged (but illusory) inconsistency in CSXT's statements are in the 
public record, and can be used in the Rate Cise without Board penntssion. 
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PEPCO to pursue during the discovery phase of the Rate Case. Nothing in the requested 

confidential infonnation contradicts CSXT's Rate Case testimony, and PEPCO has shown no 

justification for circumventing the discovery limitations in the Rate Case. The relevant case 

law supports denial of PEPCO's request. Contrary to PEPCO's claims, grafting its request 

would indeed prejudice CSXT as well as NS and Conrail, and their rights and interests must be 

adequately protected if the Board were to grant PEPCO's Petition. 

I. 1 HE REQUESTED CONFIDENTIAL INFORMATION IS NEITHER RELE­
VANT TO NOR INCONSISTENT WITH CSXT S RATE CASE TESTIMONY, 
AND GRANTING PEPCO'S REQUEST WOUL7) CIRCUMVENT THE 
BOARD'S DISCOVERY RULES. 

A. Forecast Year "Projected" Traffic Levels and Revenues 

The first category of confidential information that PEPCO seeks permission to 

use in the Rate Case, and the only one which it really discusses in its Petition, involves the 

traffie smdies underlying the Control Application's projection of forecasted changes in U-affic 

levels and revenues as a direct result of the proposed Conrail acquisition. PEPCO contends 

that these "projections." insofar as ihey relate to MGA-origin Baltimore coai traffic and export 

coal traffic generally, are relevant to the Rate Case because they are inconsistent with - and 

"materially higher than" - the traffic and revenue projections contained in CSXT's SAC 

testimony in the Rate Case. Petition at 7-8 & Appendix.''' 

PEPCO also claims that the volume cf MGA-origin Baltimore coal traffic that the 
Control Appiication projects to move over CSXT's new si.ogle-.ine route is greater than the 
amoum refened to in CSXT's Rate Case fstimony. Petition at 7-8. CSXl' cannot understand 

(continued...) 
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PEPCO's claims are both wrong and. in the main, thoroughly disingenuous. 

The "projections" that PEPCO cites from the two proceedings are intended to measure entirely 

different things, and are not at all comparable. As explained previously, the projections of 

fiimre traffic and revenues in the Rate Case (including the projections sponsored by PEPCO) 

are designed to estimate, over the 20-year fumre DCF period, the effects of general economic 

and business conditions (including traffic growth and inflation) on the "base year" estimates of 

the stand-alone railroad's traffic volumes and revenues. They are not intended to measure the 

impacts of the proposed Conrail acquisition. By contrast, me so-called "projections" from the 

Control Proceeding cited by PEPCO are intended to measure only the impact of the proposed 

acquisition of Conrail on CSXT's traffic levels and revenues and, consistent witti this purpose, 

are designed to e.xclude the effects of general economic and business conditions unrelated to 

the transaction. 

The two proceedings thus both involve "projections" in the sense of estimating 

fumre traffic volumes and revenues that would occur under certain identified assumptions, but 

'''(...continued) 
the basis for this assertion. As noted, CSXT's traffic smdies estimate that 4.8 million tons of 
"base year" (1995) MGA-origin Baltimore coal traffic v.ould move over CSXT's new single-
line route if the proposed transaction were approved. PEPCO's SAC evidence estimates, 
based on Waybill Sample data, that a total of [Redacted] tons of coal moved from MGA-
origins to the Consol Pier in Baltimore during 1995. No. 41989. Opening V.S. Crowley, 
Exhibit TDC-3 at 2. Putting these two figures together. CSXT anticipates attracting about 
[Reaacted] percent of the MGA-origin Baltimore coal traffic post-acquisition. In the Rate 
Case. CSXT's witness Bowen stated that the Application projected that CSXT would attract "a 
substantial portion (about half)" of this coal traffic. No. 41989, Reply V.S. Bowen at 17 n.9. 
Unless PEPCO sees some maierial difference between [Redacted] percent and "about half," its 
claim is a mystery In any event, the Control Application speaks for itself, and its estimate of 
CSXT's future MGA-origin traffic is a matter of public record that PEPCO is free to use in 
the Rate Case. 
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those assumptions - and the purposes of the projections - are completely different. Each set 

of "projections" measures precisely what the other does not. For that reason, CSXT's 

"projections" in die two ĉ ses are not comparable to one another, and certainly arc not 

inconsistent. 

The absurdity of PEPCO's argument can be demonstt̂ ated by refercnce to its 

Highly Confidential Appendix, which includes a table purporting to compare CSXT's 

estimates in the two proceedings of "base year" (1995) export coal tonnages and revenues ard 

"forecast year " (2000) fumre export coal tonnages and revenues. For ease of reference, 

PEPCO's table is reprinted below. 

PEPCO'S Comparison of CSXT's Projection of 
Export Tonnage and Revenue in the NS/CSXT/Conrail 

Merger Filing Versus the PEPCO Filing 

CSXT Evidence in "PEPCO" CSXT Workpapers in "Merger" 

Item 
Export Traffic 

Tons 
(1) 

Export 

(2) 

Export Traffic 
Ions 
(3) 

Export 

(4) 

I . Base Year [Redacted] $[Redacted] [Redacted] %[Redacted] 

2. Sth Year [Redacted] $[Redacted] [Redacted] %[Redacted] 

3. Change 
Between Base 
and 5th Year 

[Redacted]% [Redacted]% [Redacted]% [Redacted]% 

4. Annual Percent 
'"hange 

\Redacied]% [Redacted]% [Redacted]% [Redacted]% 

PEPCO would have the Board believe from this cot̂ -̂ rison that CSXT is 

projecting annual growth rates in export coal tonnage exceeding [Redacted] percent in the 
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Control Proceeding, but [Rec xcted\ percent in the Rate Case. When it is recalled that PEPCO 

ilself assumed in its Rate Case evidence that the stand-alone railroad's export coal tonnages 

would increase at an average annual rate of [Redacted] percent,̂ " the invalidity of PEPCO's 

comparison should be readily apparent." In fact, the comparison PEPCO f re:,ents in its 

Appendix is based on a gerrymandered manipulation of data that proves absolutely nothing. 

Co umns 1 and 2 in PEPCO's table simply reflect the "Base Year" (acmally, the 

estimated 1997) export coal tonnages that would be handled by the stand-alone railroad, and 

the actual revenues associated with that traffic (adjusted to reflect contract refund payments to 

affected shippers). These figures exclude MGA-origin coal traffic because, as noted, CSXT's 

evidence shows the stand-alone railroad could not feasibly attract this u-affic and it is properly 

excluded from SAC analysis as a matter of law. The "5th Year" tonnage and revenue figures 

merely reflect CSXT s estimates for the year 2000. developed by applying to the "base year" 

actua! traffic volumes and revenues CSXT's projected annual rates of fumre change over the 

long-tenn DCF period. As a result, the "Annual Percent Change" figures in the table reflect 

the traffic and revenue projections used by CSXT in its SAC evidence." The purpose of these 

See No. 41989, Opening V.S. Crowley at 13. 

-' If one applied PEPCO's claimed annual rate of traffic growth from Column 3 of its 
table to CSXT's "Base Year" export coal trafnc tons over the entire 20-year DCF period at 
issue in the Rate Case, it would yield the patently ridiculous conclusion that CSXT's export 
coal volumes via Baltimore will increase from [Redacted] tons in 1995 to [Redacted] tons in 
the year 2014. Not even PEPCO contends that this kind of traffic grovvth is possible, but that 
is the logic of the conclusion i: asks the Board to draw froni its Confidential Appendix. 

" CSXT's reply evidence in the Rate Case estimated that the stand-alone railroad's export 
coal tonnages would increase at an average annual rate of [Redacted] percent, and its revenues 

(continued...) 
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projections is to show not the impact of the proposed Conrail acquisition (which may or may 

not occur), but anticipated changes in the stand-alone railroad's long-term (i.e., 20-year) 

fiimre traffic volumes and revenues as a result of changes in economic and market conditions. 

It is in Columns 3 and 4 of its table that PEPCO begins to inu-oduce distortions. 

The " Base Year " tonnage and revenue figures represent CSXT's 1995 pre-acquisition export 

coal traffic through Baltimore. (The tonnages are greater than in Column 1 because PEPCO's 

stand-alone railroad would not serve all of CSXT's Baltimore export coal traffic.) The "Sth 

Year" tonnage and revenue figures, which PEPCO then compares with the "Base Year" figures 

to generate what it claims are CSXT's supposed projections of enonnous annual rates of traffic 

and revenue growth, simply reflect the "Base Year" pre-acquisition CSXT ttaffic p/u5 an 

îdditional volume of 5.2 million tons. That additional 5.2 million tons comprise (1) the 

4.8 million tons of Conrail's base year MGA-origin Baltimore coal traffic that CSXT expects 

to gain immediately upon approval of the proposed acquisition, and (2) 400,000 tons of the 

additional, "incremental" export coal traffic from MGA origins that CSXT's 0-affic smdies 

projected it might generate by the Year 2000 as a result of the proposed acqi'= .̂ n.̂ ' The 

revenues associated with this additional 5.2 million tons do not reflect projected fiimre 

"(...continued) 
would decrease at an average annual rate of 0.90 percent. Docket No. 41989, Reply V.S. 
Klick/Baranowski at 43-51. The Annual Percent Change in Column 2 of PEPCO's table 
([Redacted]%) reflects the combined result of CSXT's assumed projected increase in tonnages 
([Redacted]%) and decrease in revenue levels (0.90%). 

" See F.D. No. 33388. Application, Vol. 2A at 378 (V.S. Sharp). 
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increases in rate levels, but only CSXT's estimates of current-period rate«: .<issociat» d with this 

traffic. 

None of this 5.2 million tons of coal is properly assignable to the "Stti Year" 

category for the purpose of calculating annual traffic and revenue growth in the Rate Case. As 

previously noted, the 400.000 tons of MGA-origin "incremental" coal traffic is not expected to 

be achieved until the fifth year, buc all of '.is coal traffic is assumed to move to Newport 

News, not Baltimore, and thus has no relevance at all to PEPCO's analysis or its SAC case." 

And the 4.8 million tons of MGA-origin Baltimore coal tt-affic represents base year volumes, 

not anticipated future traffic growth of the sort that is relevant to SAC projections. The 

inclusion of this traffic in CSXT's Control Proceeding traffic smdies reflects nothing more 

than CSXT's expectation that it will inherit from Conrail this portion of its MGA-origin coal 

traffic - a publicly available fact that CSXT does not dispute and specifically referred to in its 

reply testimony in the Rate Case. 

Thus. PEPCO was able to come up with its claimed disparity in CSXT's U-affic 

and revenue projections in the two cases only by mis-assigning to the "Sth Year" category the 

base year MGA-origin coal traffic that CSXT expects to gain if the proposed Conrail acquisi­

tion is approved, and enoneously including 400,000 tons of "incremental" coal traffic that is 

not expected to be routed "ia Baltimore at all. Not surprising.y, ttiis contrived manipulation of 

the data resulted in artificially high rates of projected traffic and revenue growth that, in fact. 

" PEPCO cites the elecu-onic workpaper (GRSTC0AL.WK4) that contains the details of 
this "incremental" traffic, including anticipated origins and destinations, but PEPCO appar­
ently either did not carefully review the file or simply misread it. 
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have nothing whats.>ever to do w th anticipated fiaure growth in tonnages and revenues 

potentially available to the stand-alone railroad. 

When PEPCO's gerrymandered comparison., are exposed, it bet omes appr.rent 

ttiat there is no inconsistency berween CSXT's evidence in Uie two proceedings. All that 

PEPCO's comparison shows is dial: (1) CSXT's Control Proceeding tt-affic smdies project 

ttiat CSXT will handle about haii of Comail's MGA-origin Baltimore ccal ttaffic upon 

approval of the p.oposed acquisition, while CSXT's SAC evidence excluded all MGA-origin 

tra.T.c from consideration; and (2) CSXT's evidence in the Rate Case projected somewl̂ at 

lower rates of growth in export coal traffic levels and revenues than the rival projectio;Ts put 

forwai J by PEPCO Both of these issues are fiilly addressed by tlie evidence presented in ttie 

Rate Case, and PEPCO's bogus comparison of "projections" in die two proceedings adds 

nothing to the ?mlysis except confiision and obfiiscation. 

It rbPCO Uuly desires tn introduce in its Rate Case rebuttal the same kind of 

invalid comparisons that it has presented in its Highly Confidential Arpendix, it does not need 

access to confidential informai'o i in the Control Proceedi .ig in ord;r to do so. The fact ttiat 

Cb CT projects n will be able to attract 4.8 million tons of "base year" MGA-origin Baltimore 

coal traffic on Day 1 of the proposed Conrail acquisition is fiilly docu nented the publicly 

filed Application And CSXT is willing to stipulate publicly ttiat the 400,000 tons of "incre­

mental" coal traffic cited by PEPCO is projected to .move to Newport News, net Baltimore. 

Witti ttns public infonnation, PEPCO will be able lo include in I s Rate Case rebuttal precisely 

the same arguments it has 'idvanced here. 
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Apart from its enoneous assertion of claimed inconsistencies in CSXT's traffic 

and revenue projections in the two proceedings. PEPCO has offered no explanation for its 

request for pennission to use confidential workpapers underlying all of ttie traffic and revenue 

forecasts of both CSXT and NS for all eastem export coal ttaffic. As noted, ttie projections in 

ttie Control Proceeding ?.re designed to asy-̂ s only transaction-related impacts on "base year-

traffic and revenue levels, whi'e ttie projections in the Rate Case are designed to esiimate 

L'mre traffic and revenue growtti without regard to ttie proposed Conrail acquiutior. The 

fomer are not even remotely relevam to the latter.-' PEPCO's request for pennission to use 

conl'dential infonnation related to CSXT and NS forecasted fiimre export coal and MGA-

orig n coal traffic should tt),refore oe denied. 

B. "Base Year" Actual fraffic Cevels and Revenues 

In addition to requesting access to ttie acquisition-related traffic and revenue 

forecasts of CSX and NS. PEPCO seeks pennission to use fiom ttie Control Proci^ding record 

highly confidential data reflecting actual hibtoric "base year" (1995) traffic volumes and 

revenues for al! MGA-origin Baltimor? coal traffic and all eastem export coal tr-ffic generally. 

PEPCO seeks this highly sensitive data for all three Applicant carrier- Petition at 8. 

Nowhere in its Petition does PEPCO orfer to explain why these requested data are relevant or 

necessaiy to its rebuttal in the Rate Case, or even how PEPCO intends to use the data. 

" NS's .rjquisition-related traf% and revenue projections are, if anyttiing, even less 
relevant to the Rete Case, as PEPCO did not attempt to include NS traffic in its proposed 
stand-alone railroad traffic group, and surely ceuld not attempt to do so for ttie first time on 
rebuttal PEPCO has offered no exi)ianatioP for its request for NS projection infonnation. 



PEPCO's silence on this issue would itself 'umish amp « .ound for the Fjoard to deny its 

request, but there are affirmative reasons tor doing so as well."* 

The requested "base year" traffic and revenue data of CSXT and NS have no 

conceivable relevance to the Rate Case or to PEPCO'-; upcoming rebuttal filing. PEPCO does 

not need access to 1995 CSXT traffic and revenue data because it already possesses, as a result 

of discovery in the Rate Case, CSXT's 100 percent traffic and revenue tapes for ttie year 

1996. Similarly. NS traffic and revenue data have no bearing on ttie Rate Case because 

PEPCO did not attempt to include NS traffic in its stand-alone shipper group, and clearly 

could not do so for me first time on rebuDal. For these reason̂ . PEPCO's request for acmal 

1995 traffic and revenue data for CSXT and NS should be rejected out of hand. 

CSXT submits that PEPCO's Petition, and in particular its c >ntrived compari­

son of CSXT's "projections" in the two proceedings, is in reality a caretully disguised attempt 

to secure discovery of CcnraiTs acmal 1995 traffic and revenue data, primarily for ttie MGA-

origin Baltimore coal movements PEPCO is seeking to include in its SAC traffic grouping in 

the Ra e Case. As PEPCO itself notes, CSXT's recent reply evidence in ttie Rate Cas'" 

challenged PEPCO's proposed inclusion ttie MGA-origin traffic, in part on ttie ground ttiat 

PEPCO had deliberately used unreliable and inaccurate data that significantly overstate 1 ttie 

acmal revenues Conrail eamed from this traffic and had not even attempted to obtain acfirate 

" To the extent PEPCO seeks acmal "base year" tr. ffic and revenue data in order tc 
calculate CSXT and NS "projections, " its request should be denied for ttie reasons stated in Uie 
previous section. 
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revenue infonnation during the discovery phase of the Rate Case. Petition at 5-6." PEPCO"s 

Petition constimtes an improper attempt belatedly to obuin discovery of ConraU's acmal 

revenues. 

The Board should firmly reject any such effort to circumvent ttie discovery mles 

and expedited prtKedural schedule in Uie Rate Case. As PEPCO and i s counsel were well 

aware, the Board s mles authorize parties to request discovery from Uiird parties.̂ * In fact, 

PEPCO's counsel successfully invoked these mles in a prior rate case involving CSXT. L&N. 

sup-a. PEPCO (but not CSXT) thus had every oppormnity during Uie discovery phase of Uie 

Rate Case to seek discovery ci acmal Conrail traffic and revenue data." Kaving failed even to 

attempt to avail itself of that oppormnity, PEPCO cannot properly do so now, long after ttie 

prescnbed discover/ cut off date in the Rate Case and after CSXT has already submitted its 

one and only scheduled evidentiary submission on stand-alone cost issues. 

" See No 41989. Reply Statement at 24-29; Reply V.S. Bowen at 22-31; Reply V.S. 
List val at 3. 10-13. 

Sff 49 u s e. § 721(c); L&N. supra (.granting in part complaining coal shipper's 
request for third-pany discovery of traffic and revenue data from a no; -uefendant railroad); 
Metropolitan Edison Co. v. Conrail. 5 I.C.C.2d 385. 409 (1989) (confinning ICC's authority 
to grant third-party discovery in coal rate cases). 

Because initial designation of the SAC traffic group is the exclusive prerogative of the 
complaining shipper, only PEPCO could have known prior to the close of discovery and 
submission of opening evidence in the Rate Case that Conrail traffic and revenues might be 
relevant to the case. CSXT thus had nc ason to seek discovery from Conrail during the 
period allowed fcr discovery. This is particularly so given that, prior to PEPCO's opening 
submission on Mry 5, 1997, .-o complaining shipper had ever even attempted to include non-
defendant traffic m a stand-alone shipper group. 
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Allowing such tardy di.scovery, Uirough the artifice of the requested modifica­

tion of the Protective Order in the Control Proceeding, wouid be additionally improper 

because it would deprive CSXT of its light to respcitd to PEPCO's stand-alone cost evidence. 

Il PEPCO had followed conect procedures by ob'iaining during ttie discovery phase Uie 

Conrail traTic and revenue data it ncw seeks p-̂ rmission to uj,e and introducing such data in its 

opening SAC evidence. CSXT would have had a fair oppormnity Oii icply o re.twnd to 

PEPCO"s use 01 the data and to conect any enors committed by PEPCO. CSXT would be 

denied this oppormnity if PEPCO is permitted to obtain oUierwise prohibited discovery now 

and to introduce the new material for the first time on rebunal. 

One example will illustrate CSXT's concems. PEPCO no doubt seeks access to 

Conrail's acmal 1995 traffic and revenue data for ttie MGA-origin Baltimore coal traffic in 

order lo rebut CSX I 's (conect) claim ttiat the Waybill Sample revenue data previously relied 

on by PEPCO are significantly overstated. It is just as likely ttiat, if suceessfiil in Uiis regard, 

PEPCO would attempt on rebuttal to substimte for Uie Waybill Sample data it used on opening 

tt actual revenues reported in Conrail's 1995 traffic and revenue tapes. But this would 

overiook the fact that the "acmal" revenues reported in Conrail's traffic tapes, like Uiose of 

olher railroads (including CSXT). do not reflect contracmally authorized refiinds, rebates or 

similar payments to contract shippers.'" To determine the correct acmal revenues associated 

See No 41V 19. Reply Statement at 25. 40-42; Reply V.S. Klick/Baranowski at 30-31, 
36-37: Reply V S. Bowen at 35-36; Reply V.S. Listwak at 10-11. See generally ICC Ex Parte 
No. 399. Cost Recovery Percentage (served Noveraber 1. 1993), at 2 ("[r]evenue in the 
waybill sample is overstated because the acmal rates paid by shippers utilizing contracts are, in 
many instances, lower than tlie rates shown on the waybill"); Modification to the General 

(continued...) 
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with tbe traffic included 'n the SAC analysis, the revenues reported in the waybill records must 

be reduced to reflect ttiess payments, which are often substantial in Uie case of coal ti-affic. 

Indeed, a Conrail official testified in the Rate Case that the revenues for Uie MGA origin coal 

traffic reported in the Waybill Sample are significantly overstated in large measure because of 

Uie existence of substantial contract refunds that are not reflected in Uie Waybill Sample data." 

PEPCO cannot be tmsted to bring Uiese Oeficiencies to Uie Board's attention on 

rebuttal. After all. in its opening evidence in Uic Rate Case, PEPCO made no attempt to 

adjust Uie revenues reported in CSXT s traffic tapes to take account of contract refiind 

payments, even though CSXT had infomied PEPCO during discovery Uiat Uie traffic tapes did 

not reflect such paymems and even Uiough CSXT fumished PEPCO copies of Uie relevant coal 

transportation contracts and refund data. PEPCO simply ignored Uiis relevant information. 

Indeed. PEPCO did not even attempt to adjust the SAC revenues to reflect substantial refunds 

Uiat CSXT paid to PEPCO itself for coal shipments (included in Uie SAC f-affic group) to 

certain PEPCO plants.̂ ' 

Similarly, if PEPCO were permitted to obtain and use on rebuttal in Uie Rate 

Case the acmal Conrail traffic and revenue data it seeks permission to use from die Conttol 

Proceeding, CSXT would be afforded no oppormnity to expose these kinds of enors. 'What is 

'"(...continued) 

Purpose Costing System - GPCS, 5 I.C.C.2d 880, 889 n.l6 (1989). 

See No. 41989, Reply V S. Listwak at 10 11. 

See No. 41989. Repiy Statement at 40-41; Repiy V.S. Klick/Baranowski at 36-37; 
Reply V S. Bowen at 35-36. 
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more, ui the case of the contract refiind payments, CSXT would be handicapped even if it 

were afforded a right to submit additional evidence responding to PEPCO's rebuttal. Like 

rZFCO. CSXT has no right of discovery against Conrail at Uiis late stage, at least ir Uie 

absence of a Board order reopening discovery in Uie Rate Case. CSXT fhus would not have 

Uie tools to adjust Uie revenues in Conrail's traffic tapes to reflect contract refiind payments to 

shippers. 

PEPCO's Petition is ftindamentally grounded on its assertions Uiat (1) "Uie 

infonnation PEPCO seeks to utilize from the Control Proceeding has only become available 

since Uie fiiing of the Control Application on June 23, 1997," and (2) "most of the infomiation 

involved was available to CSXT prior to Uie filing of its Reply Evidence on July 11, 1997" 

and could have been used by CSXT. Petition at 9. As the prior discussion demonstrates, 

neither assertion is tme with respect to the acmal 1995 traffic and revenue data PEPCO now 

seeks permission to use. The data were potentially available to PEPCO Uirough Uie normal 

discovery process in the Rate Case. And CSXT at the time of its reply filing did not possess, 

and today does not possess, the relevant Conrail traffic and revenue data for use in Uie Rate 

Case. This situation is entirely the product of PEPCO's presumably deliberate, if not 

strategic, decision not to seek discovery of accurate traffic and revenue data from Conrail but 

to rely instead on the inflated revenues reported in the Waybill Sample. 

The Board should not reliê  e PEPCO of the consequences of its own litigation 

decisions, paniculariy v/hen doing so would prejudice CSXT's right to a fair oppormnity to 

respond to PEPCO's SAC evidence. PEPCO's request for pennission to use acmal "base 

year" traffic and revenue data of CSXT, NS and Conrail should Uierefore be denied. 
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II. NEITHER THE L&N DECISION NOR APPLICABLE CASE LAW SUPPORTS 
PEPCO'S REQUEST FOR MODIFICATION OF THE PROTECTIVE ORDER. 

PEPCO cites but one solitary case (L&N, supra) in support of its request for 

modification of Uie Protective Order in Uie Control P oceeding. Petition at 9-10. NeiUier it, 

nor any other relevant case law. supports PEPCO's position. 

In L&N, supra, a complaining coal shipper (represented by PEPCO's current 

counsel) submitted, in connection wiUi a rate dispute involving CSXT, a fonnal petition for 

Uiird-pany discovery of movement-specific traffic and revenue data from NS, a non-party to 

Uie proceeding The railroads opposed the request, largely on Uie ground that non-issue traffic 

of a non-defendant railroad is legally inelevant to SAC analysis. Concluding Uiat the Uiird-

party discovery request should be denied insofar as it would have required NS to produce data 

directly to Uie complaining shipper, former Chief A U Cross mled Uiat the shipper could make 

use of NS traffic and revenue data that were already in the possession of the shipper's cost 

consultant as a result of involvement in another coal rate case involving NS. Chief Judge 

Cross modified the protective order in Uie earlier proceeding to permit such use." 

The L&N decision, which appears to be ttie only Board (or ICC) precedent on 

point, acmally supports CSXT's position. The key fact is ttiat Uie shipper in L&N invoked (in 

part successfully) Uiis oppormnity for Uiird-party discovery in a timely manner during Uie 

prescribed discovery phase of the proceeding, at a point when Uie railroad would have had an 

" Although Uie shipper in L&N secured Uie right to use such non-party traffic and 
revenue data, it ultimately elected not to include non-party traffic in its SAC testimony. 
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opportunity to respond to whatever testimony the shipper submitted using the infonnation. 

That is a far cry from the simation here, where PEPCO is seeking modification of Uie Control 

Proceeding Protective Order to obtain discovery that would oUierwise be unavailable in Uie 

Rate Case. Nothing in L&N suggests that parties in PEPCO's position cnn skirt Uie procedural 

schedule and discovery mles in this manner 

Nor does applicable judicial j nt he'.p PEPCO. Many courts have 

considered requests for modification of a protective o.-der in one proceeding to pemiit parties 

to make use of discovery materials in another collateral proceeding. Although some courts 

have held that modification of a protective order for these purposes may be granted only in 

"extraordinary circumstances" and upon a showing of "compelling need."'' oUiers have 

granted such modification under a more lenient standard, on the Uieory that relief from Uie 

protective order would eliminate duplicative discovery and make the judicial process more 

efficient.'' Even the decisions following the more lenient standard have auUiorized modifica­

tion of protective orders only when the requested material would otherwise be subject to 

discovery in the collateral proceeding, and granting modification would simply minimize 

^ See. e.g.. In re "Agent Orange" Product Liability Litigation, 821 F.2d 139, 147 (2d 
Cir.), cen. denied. 484 U.S. 953 (1987). 

^ See. e.g.. Beckman Industries. Inc. v. Intemational Insurance Co., 966 F.2d 470 (lOUi 
Cir. 1992): Public Citizen v. Liggett Group. Inc., 858 F.2d 775 (1st Cir. 1988), cert, denied, 
488 U.S. 1020 (1989); Wilk v. American Medical Association, 635 F.2d 1295 (7Ui Cir. 1980). 
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discovery costs. The courts have made clear that modification of a protective order is not 

proper when it is sought in order to avoid discovery limitations in Uie collateral proceeding.'* 

These cases are in complete harmony with L&N in the sense Uiat Uiey authorize 

modification of a protective order in one proceeding to permii parties to use in anoUier 

collateral proceeding confidential infonnation that would be directly discoverable in any event. 

That, of course, is not the simation here. Discovery in Uie Rate Case closed monttis ago, and 

PEPCO" s cunent request for permission to use confidential information from Uie Control 

Proceeding in its Rate Case rebuttal filing is nothing more Uian an attempted end-mn around 

the discovery limitations that the Board recently imposed in order to expedite Uie processing 

and decision of SAC rate cases. See Expedited Procedures, supra. Applicable precedent does 

not suppon the relief PEPCO seeks. 

III. IF THE BOARD GRANTS PEPCO'S PETITION, IT SHOULD PRESCRIBE 
CONDITIONS TO PROTECT THE CARRIERS' RIGHTS. 

PEPCO blithely asserts that granting its Petiti n would not harm the Applicant 

caniers in the Control Proceeding or CSXT in the Rate Case. Petition at 3-4. This is plainly 

not so. Accordingly, Uie Board should deny the Petition outright. If it decides instead to grant 

^ See. e.g.. Grayson v. K Mart Corp., 79 F.3d 1086, 1108 (11th Cir. 1996) (affinning 
disttict court order denying modification of protective order to pennit use of material that 
otherwise would not be discoverable in collateral proceeding due to expiration of discovery 
cut-off): United Nuclear Corp. v. Cranford Insurance Co., 905 F..2d 1424, 1428 (10th Cir. 
1990): Wilk. supra, 635 F.2d at 1300 ("a collateral litigant has no right to obtain discovery 
materials that are privLeged or otherwise immune from evenmal involuntary discovery in Uie 
collateral litigation"). 
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PEPCO's Petition in whole or in part, however, the Board at a minimum should impose 

additional safeguards to protect Uie railroads' legitimate interests. 

The Board should describe wiUi particularity precisely wnat confidential 

material from Uie Control Proceeding it may pennit PEPCO to use in Uie Rate Case. Apart 

from Uie confidemial infonnation Uiat PEPCO included in its Highly Confidential Appendix, 

PEPCO has fiimished only t ie most general description of Uie confidential infonnation it seeks 

pennission to use in the Rate Case. Petition at 8. Given Uie large and expanding volume of 

highly sensitive data and infonnation Uiat have been and will continue to be fenerated in 

connection witti Uie Control Proceeding, PEPCO should be pennitted to use only Uie discrete 

infomiation identified in its Petition and only to Uie extent specifically auUiorized by Uie 

Board. If necessary, PEPCO should be required to specify in detail Uie specific documents 

and data it seeks to use in the Rate Case. 
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CONCLUSION 

For all of Uie foregoing reasons, PEPCO's Petition for modification of Uie 

Protective Order in Finance Docket No. 33388 should be denied. 
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