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OPPENHEIMER WOLFF & IV)NNELLY 

1010 Nineteenth Street N.W. 
Suite 400 
W.ishin^ton. D.C. 20056-6105 

(202) 2 ')V6W 
""AX (202) 293-6200 

Direct Dial; 202-496-4906 

July 16, 1997 

VIA HAND DELIVERY 

Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
1925 K Street, N.W., Room 700 
Washington, D.C. 20423-0001 

Re: Finance Docket No. 33388, CS.X Corporation and CSX Transportrtion, Inc., 
Norfolk Southern Coriiwra?ion and Norfolk Southern Railway Company --
Control and Operating Leases/Agreement.s ~ Conrail Inc. and Consolidated 
Rail Corporation — Transfer of Railroad Line by Norfolk Southern Railway 
Company to CSX Transportation, Inc. 

Dear Secretary Williams: 

Enclosed you will find an original and 25 copies of the Notice of Appearance of Elgin, Joliel 
& Eastern Railway Company and Bessemer and Lake Erie Railroad Company. Also enclosed is a 3.5 
inch diskette containing the filing in WordPerfect 5 1 

Please contact the undersigned if you have any questions regarding this matter. 

Respectfully submitted. 

Edward J Fishman 

Enclosures 

cc: All Parties on Certificate of Service 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FiP iiice Docket No 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC , NORFOLK SOUTHERN 
CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY 

~ CONTROL AND OPERATING LEASES/AGREEMENTS --
CONRAIL INC AND CONSOLIDATED RAIL CORPORATION -

TRANSFER OF RAILROAD LINE BY NORFOLK SOUTHERN RAILWAY COMPANY TO 
CSX TRANSPORTATION, INC 

NOTICE OF APPEARANCE OF 
ELGIN, JOLIET & PASTERN RAILWAY COMPANY AND 

BESSEMER AND LAKE ERIE R A I L ^ R G A D COMPANV 

William C Sippel 
Thomas Lawrence III 
Kevin M Sheys 
Thomas J Litwiler 
Edward J Fishman 
Oppenheimer Wolff & Donnelly 
Two Prudential Plaza, 45th Floor 
180 North Stetson Avenue 
Chicago, Illinois 60C01 
(312)616-1800 

Counsel for Elgin, Joliet & Eastern 
Railway Company and 
Bessemer and Lake Erie Railroad 
Company 

Dated: Julv 16, 1997 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

fina e Docket No 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC , NORFOLK SOUTHERN 
CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY 

~ CONTROL AND OPERATING LEASES/AGREEMENTS -
CONRAIL INC AND CONSOLIDATED RAIL CORPORATION -

TRANSFER OF RAILROAD LINE BY NORFOLK SOUTHERN RAILWAY COMPANY TO 
CSX TRANSPORTATION, INC 

NOTICE OF APPEARANCE OF 
ELGIN, JOLIEF & EASTERN RAILWAY COMPANY AND 

BESSEMER AND LAKE ERIE RAILROAD COMPANY 

Please enter the appearance in this proceeding of the below-named attomeys on behalf of 

Elgin, Joliet & Eastern Railway Company C'EJ&E" ) and Bessemer and Lake Erie Raiiroad 

Company ("B&LE") to participate in this proceeding as parties of record Accordingly, please 

place the named attorneys, at the address provided, on the service list to receive all pleadings and 

decisions in this proceeding 

Respectfully submitted. 

William C Sippel 
Thomas Lawrence III 
Kevin M Sheys 
Thomas J Litwiler 
Edward J Fishman 
Oppenheimer Wolff & Donnelly 
Two Prudent'al Plaza, 45th Floor 
180 North StMson Avenue 
Chicago, Illincis 60601 
(312)616-1800 

Counsel for Elgin, Joliet & Eastern 
Railway Company and Bessemer 
and Lake Erie Railroad Company 

Dated July 16, 1997 



CERTIFICATE OF SERVICE 

I hereby certify that on this 16th day of July, 1997, a copy of the foregoing Notice of 

Appearance was served upon the following people by first class mail, postage prepaid: 

Richard A All'jn 
Zuckert, Scoutt, Rasenberger 
888 17th Street, N W , Suite 600 
Washington, D C 20006-3939 

Charles E Allenbaugh, Jr. 
East Ohio Stone Company 
2000 W Besson Street 
Alliance, OH 44601 

Donald G Avery 
Slover & Loftus 
1224 Seventeenth Street, N W. 
Washington, D C 20036-3003 

J.R Barbee 
General Chairperson UTU 
P O Box 9599 
Knoxville, TN 37940 

Janice G Barber 
The Burlington Northern and 

Santa Fe Railway Company 
3017 Lou Menk Drive 
Ft. Worth, TX 76131 

Honorable James A Barcia 
U.S. House of Representatives 
Washington, DC 20515-2205 

Norman H Barthlow 
Detroit Edison 
2000 Second Avenue 
Detroit, Ml 48222 



Stephen L. Bassford 
L E Peabody & Associates Inc. 
1501 Duke Street, Suite 200 
Alexandria, VA 22314-2401 

Dinah Bear 
Executive Office of the President 
Council on Environmental Quality 
Washington, DC 20503 

Honorable David M Beasley 
Governor 
P O Box 11369 
Columbia, SC 29211 

Martin W Bercovici 
Keller & Heckman 
1001 G Street, N W , Suite 500 West 
Washington, D C 20001 

Honorable Joseph R Biden 
ATTN Rob Skomorucha 
844 King Street 
Wilmington, DE 19801 

Honorable Rod R Blagojevich 
U.S. House of Representatives 
Washington, DC 20515-1305 

Honorable Thomas J Bliley, Jr 
U S House of Representatives 
Washington, DC 20515 

William A Bon, General Counsel 
Brotherhood of Maintenance of Way Employees 
26555 Evergreen Road, Suite 200 
Southfield, Ml 48076 

Anthony Bottalico 
UTU 
420 Lexington Avenue, Room 458-460 
New York, NY 10017 



Theresa M Brennan 
Two North Ninth Street 
Allentown, PA 18101-U79 

Christopher J. Burger 
Central Properties 
500 North Buckeye 
Kokomo, IN 46903 

Honorable Richard Burr 
U.S. House of Representatives 
Washington, DC 20515-3305 

A. Scoll Cauger 
Niagara Mohawk Power Corp. 
300 Erie Blvd West 
Syracuse, NY 13202 

Charles M Chadwick 
Maryland Midland Railway, Inc 
P.O. Box 1000 
Union Bridge, MD 21791 

Honorable John H Chafee 
United States Senate 
Washington, DC 20510-0001 

Hononble Lawton Chiles 
Office of the Governor 
The Caoitol 
Tallahassee, FL 32399-0001 

Nicole E Clark 
Wachtell, Lipton, Rosen & Katz 
51 West 52nd Street 
New York, NY 10019-6150 

Ray Clark 
Executive Office ofthe President 
Council on Environmental Quality 
Washington, D C 20503 
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Paul D Coleman 
Hoppel Mayer & Coleman 
1000 Connecticut Avenue, N.W., Suite 400 
Washington, D C. 20036-5302 

Robert J Cooper 
500 Water Street 
Jacksonville, FL 32202-4420 

Jean M Cunningham 
Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, DC 20036 

Paul A. Cunningham 
Harkins Cunningham 
1300 19th Street, N W , Suite 600 
Washington, D C 20036 

Hon. Alfonse D'Amato 
United States Senate 
111 W Huron Street, Room 620 
Buffalo, NY 14202 

William Dickerson 
U S Environmental Protection Agency 
401 M Street, S W 
Washington, DC 20460 

Nicholas J. DiMichael 
Donelan, Cleary, et al. 
1100 New York Avenue, N VV Suite 750 
Washington, D C 20005-3934 

Honorable John D Dingell 
U.S. House of Representatives 
Washington, DC 20515 

Paul M Donovan 
LaRoe, Winn, et al 
3506 Idaho Avenue, N W. 
Washington, D C 20016 



Kelvin J Dowd 
Slover & Loftus 
1224 17th Street, N W 
Washington, D C. 20036 

John K Dunleavy 
Assistant Attorney General 
133 State Street, State Administration Building 
Montpelier, VT 05633-5001 

David Dysard 
TMACOG 
P.O. Box 9508 
100 Central Union Plaza 
Toledo, OH 43697-9508 

Richard S Edelman 
Highsaw Mahoney Clarke 
1C50 Seventeenth Street, N.W., Suite 210 
Washington, D C 20036 

Robert Edwards 
Eastern Transport and Logistics 
1109 Lanette Drive 
Cincinnati, OH 45230 

Daniel R Elliott 111 
United Transponation Union 
14600 Detroit Avenue 
Cleveland, OH 44107 

Gerald W Fauth, III 
G W Fau:h & .Associates, Inc. 
P O Box 2401 
116 South Royal Street 
Alexandria, VA 22314 

Carl Feller 
Dekalb Agra Inc. 
P O Box 127 
4743 County Road 28 
Waterloo, IN 46793-0127 



Nathan R Fenno 
Delaware Otsego Corporation 
i Railroad Avenue 
Cooperstown, NY 13326 

• 

Kirk Fordice, Governor 
Stale of Mississippi 
P 0 Box 139 
Jackson, MS 39205 

Honorable Tillie K Fowler 
U S House of Representatives 
Washington, DC 20515 

Garland B Garrett, Jr 
NC Department of Transportation 
P.O. Box 25201 
Raleigh, NC 27611 

Louis E Gitomer 
Ball Janik LLP 
1455 F Street, NW, Suite 225 
Washington, D C. 20005 

Honorable John Glenn 
U S Senate 
ATTN: Anisa Bell 
200 N High Street. S-600 
Columbus, OH 43215-2408 

Andrew P Goldstein 
McCarthy, Sweeney et al 
1750 Pennsylvania Avenue, N W 
Washington, DC 20006 

John Gordon 
National Lime & Stone Company 
P O Box 120 
Findlay, OH 45840 

Honorable Bob Graham 
United States Senate 
Washington, D C. 20510 
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Edward D. Greenberg 
Galland, Kharasch, Morse & Garfinkle 
1054 Thirty-First Street, N.W. 
Washington, DC 20007-4492 

Robert E Greenlese 
Toledo-Lucas County Port Authority 
1 Maritime Plaza, 7th Floor 
Toledo, OH 43604 

Donald F Griffin 
Brotherhood of Maintenance of Way Employees 
400 N Capitol Street, N W , Suite 852 
Washington, D C. 20001 

John J Grocki 
GRA Inc 
115 West Avenue, One Jenkintown Station 
Jenkintown, PA 19046 

Joseph Guerrieri, Jr 
Guerrieri, Edmond, et al 
1331 F Sireet, N W , 4th Floor 
Washington, DC 20004 

Michael P. Harmonis 
U.S. Department of Justice 
325 7th Street, Suite 500 
Washington, DC 20530 

James W. Harris 
The Metropolitan Planning Organization 
I World Trade Center, Suite 82 East 
New York, NY 10048-0043 

G W Herkner, Jr 
New Jersey Transit Rail Operations 
One Penn Plaza East 
Newark, NJ 07105 

William P Heman, Jr. 
P O Box 180 
Hilliard, OH 43026 



R.E. Herrmann 
Atlantic City Electric Company 
6801 Black Horse Pike 
Egg Harbor Township, NJ 08234 

Lynn A Hiser 
A E Staley Manufacturing Co. 
2200 E. Eldorado Street 
Decatur, IL 62525 

Eric M Hocky 
Gollatz, Griftln, Ewing 
213 West Miner Street 
West Chester, PA 19381 -0796 

Honorable Fob James 
Governor 
State of Alabama 
Montgomery, AL 36130 

Doreen C Johnson 
Ohio Attorney General's Oftice 
30 E Broad Sireet 
!6th Floor 
Columbus, OH 43215 

Erika Z Jones 
Mayer, Brown & Piatt 
2000 Pennsylvania Avenue. N.W., Suite 6500 
Washington, D C 20006 

Fritz R Kahn 
1100 New York Avenue, N W, 
Suite 750 West 
Washington, DC 20005-3934 

Steven J Kalish 
McCarthy, Sweeney & Harkaway 
1750 Pennsylvania Avenue, N.W. 
Washington, DC 20006-4502 

Honorable Marcy Kaptur 
U S House of Representatives 
Washington, DC 20515 



Larry B Kames 
Transportation Building 
P.O. Box 30050 
425 West Ottawa 
Lansing, MI 48909 

David D. King 
Beaufort and Morehead Railroad Company 
P.O Box 25201 
Raleigh, North Carolina 27611-5201 

L P King, Jr. 
General Chairperson UTU 
145 Campbell Avenue, S W , Suite 207 
Roanoke, VA 24011 

Hon Jacob Leventhal 
Office of Hearings 
Federal Energy Regulatory Commission 
888 First Street, N E , Suite 1 IF 
Washington, D C 20426 

C. Michael Loftus 
Slover & Loftus 
1224 Seventeenth Street. N W. 
Washington, D C 20036 

Dennis G. Lyons 
Amold & Porter 
555 12th Street, N W 
Washington, D C, 20004-1202 

Stephen A Macisaac 
Prince William Deputy County Attorney 
One County Complex Court 
Prince William, VA 22192 

Honorable Connie Mack 
United States Senate 
Washington, DC 20510-0904 

Larry D Macklin 
402 W Washington Street, Room 256 
Indianapolis, IN 46204 



William G. Mahoney 
Highsaw, Mahoney & Clarke 
1050 Seventeenth Street, N W , Suite 210 
Washington, D C. 20036 

Ron Marquardt 
Local Union 1810 UMWA 
R D #2 
Rayland, OH 43943 

Robert E Martinez 
Virginia Secretary of Transponation 
P O Box 1475 
Richmond, VA 23218 

John K Maser III , Esq 
Donelan, Cleary, Wood & Maser, P C 
Suite 750 
1100 New York Avenue, N W 
Washington, D C 20005-3934 

Theodore H Matthews 
N.J Department of Transportation 
1035 Parkway Avenue, CN-600 
Trenton, NJ 08625 

Michael Mattia 
Institute of Scrap Recyc.̂  ig Industries, Inc. 
1325 G Street, N W 
Washington, D C 20005 

George W Mayo, Jr 
Hogan & Hartson 
555 Thirteenth Street, N W 
Washington, D C 20004-1161 

Michael F McBride 
LeBoeuf Lamb Greene & MacRae, L L P 
1875 Connecticut Avenue, N.W , Su' e 1200 
Washington, D C 20009 

Edward C McCarthy 
Inland Steel Industries, Inc 
30 West Monroe Street 
Chicago, IL 60603 
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Christopher C. McCracken 
Ulmer & Berne LLP 
1300 East Ninth Street, Suite 900 
Cleveland, OH 44114 

» 

Francis G McKenna 
Anderson & Petidleton 
1700 K Street, N W , Suite 1107 
Washington, D C 20006 

Honorable Michael McNulty 
US. House of Representative J 
Washington, DC 20515-3221 

H. Douglas Midkift' 
65 West Broad Street, Suite 101 
Rochester, NY 14614-2210 

Clinton J. Miller, III , General Counsel 
United Transportation Union 
14600 Detroit Avenue 
Cleveland, OH 44107-4250 

C V Monin 
Brotherhood of Locomotive Engineers 
1370 Ontario Street 
Cleveland, OH 44113 

Jeffrey R Moreland 
The Burlington Northern and 
Santa Fe Railway Company 

1700 East Golf Road 
Schaumburg, IL 60173 

Karl Morell 
Ball Janik & Novack 
1455 F Street, N.W . Suite 225 
Washington, D C. 20005 

Jeffrey 0 Moreno 
Donelan Cleary Wood Maser 
1100 New York Avenue, N W , Suite 750 
Washington, DC 20005-3934 
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Andrew M Muller, Jr 
P O Box 218 
Port Clinton, PA 19549 

• 

William A Mullins 
Troutman Sanders LLP 
1300 I Street, N W , Suite 500 East 
Washington, DC 20005-3314 

Robert E Murray 
Ohio Valley Coal Company 
56854 Pleasant Ridge Road 
Alledonia, OH 43902 

S J. Nasca 
State Legislative Director, UTU 
35 Fuller Road, Suite 205 
Albany, NY 12205 

Pe*er Q Nyce, Jr. 
U.S. Department ofthe Army 
901 North Stuart Street 
Arlington, VA 22203 

D J. O'Connell 
Genera! Chairperson UTU 
410 Lancaster Avenue, Suite 5 
Haverford, PA 19041 

Thomas M O'Leary 
Ohio Rail Development Commission 
50 W Broad Street, 15th Floor 
Columbus, OH 43215 

L John Osborn 
Sonnenschein Nath & Rosenthal 
1301 K Street N \V , Suite 600 
Washington, D C 20005 

Honorable Paul E Patton 
Onice of the Governor 
700 Capitol Avenue, Suite 100 
Frankfort, KY 40601 
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F.R Pickell 
General Chairperson UTU 
6797 North High Street, Suite 108 
Worthington, OH 43085 

Patrick R Plummer 
Guerrier, Edmond & dayman, P C. 
1331 F Street, N W 
Washington, DC 20004 

Andrew R Plump 
Zuckert, Scoutt, Rasenberger 
888 17th Sireet, N W , Suite 600 
Washington, D C 20006-3939 

Honorable Rob Portman 
U S. House of Representatives 
8044 Montgomery Road, Room 540 
Cincinnati, OH 45236 

Larry R Pruden 
Transportation-Communications International Union 
3 Research Place 
Rockville, MD 20850 

Honorable Deborah Pry ce 
U S. House of Representatives 
500 South Front Street, Room 1130 
Columbus, OH 43215 

J T Reed 
General Chairperson UTU 
7785 Baymeadows Way, Suite 109 
Jacksonville, FL 32256 

Honorable Ralph Regula 
U S House of Representatives 
Washington, DC 20515 

Arvid E Roach 11 
Covington & Burling 
P O Box 7566 
1201 Pennsylvania Avenue, N W 
Washington, D C 20044-7566 
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Charles M Rosenberger 
CSX Transportation 
500 Water Street 
Jacksonville, FL 32202 

R. E Rowe 
General Chairperson UTU 
320 S Main Street 
Plymouth, MI 48170 

Honorable Bobby L Rush 
U S. House of Representatives 
Washington, DC 20515-9997 

Thomas R. Rydman 
Indian Creek Raihoad Company 
3905 W 600 North 
Anderson, IN 46011 

Honorable Rick Santorum 
U.S. Senate 
Washington, DC 20510-3804 

R K Sargent 
General Chairperson UTU 
1319 Chestnut Street 
Kenova, WV 25530 

John L. Sarratt 
Kilpatrick, Stockton LLP 
4101 Lake Boone Trail 
Raleigh, NC 27607 

Scott .VI Saylor 
North Carolina Railroad Company 
3200 Atlantic Avenue, Suite 110 
Raleigh, NC 27604 

Thomas E. Schick 
Chemical Manufacturers Association 
1300 Wilson Boulevard 
Arlington, VA 22209 

14 



Richard J Schiefelbein 
Woodharbor Associates 
7801 Woodhar>-or Drive 
Fort Worth, TX 76179 

• • • • 
Randolph L Seger 
McHale, Cook & Welch PC 
320 N Meridian Street, Suite 1100 
Indianapolis, IN 46204 

Denise L Sejna 
City of Hammond 
5925 Calumet Avenue 
Hammond, IN 46320 

Roger A Serpe 
Indiana Harbor Belt Railroad 
175 West Jackson Boulevard, Suite 1460 
Chicago, IL 60604 

Kevin M Sheys 
Oppenheimer Wolff & Donnelly 
1020 Nineteenth Street, N W. 
Suite 400 
Washington, DC 20036-6105 

Arnold K Shimelman 
Connecticut Assistant Attorney General 
P O Box 317546 
Newington, CT 06131 

Philip G Sido 
Union Camp Corporation 
1600 Valley Road 
Wayne, NJ 07470 

Kenneth E Siegel 
American Trucking Association 
2200 Mill Road 
Alexandria, VA 22314-4677 

Patrick B Simmons 
NC Department of Transportation 
1 S Wilmington Street, Room 557 
Raleigh, NC 27611 
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Richard G Slattery 
Amtrak 
60 Massachusetts Avenue, N.E. 
Washington, D C. 20002 

Cari W Smith 
Amvest Corporation 
One Boar's Place 
Charlottesville, VA 22905 

Paul Samtel Smith 
U S Department of Transportation 
400 Seventh Street, S W., Room 4102 C-30 
Washington, D C 20590 

Honorable Robert F Smith 
U.S. House of Representatives 
Washington, DC 20515 

John W. Snow 
701 East Byrd Street 
1500 Federal Reserv e Building 
Richmond, VA 23219 

Honorable Arlen Specter 
U S Senate 
Washington. DC 20510-3802 

Charles A Spitulnik 
Hopkins & Sutter 
888 16th Street, N W. 
Washington, DC 20006 

Mary Gabrielle Sprague 
555 Twelfth Street, N.W 
Washington, DC 20004-1202 

Scott N Stone 
Patton Boggs LLP 
2550 M Street, N W , 7lh Floor 
Washington, DC 20037-1346 
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D G Strunk, Jr 
General Chairperson UTU 
817 Kilboume Street 
Bellevue, OH 44811 

K D Sturgis 
NC Department of Justice 
P O Box 629 
Raleigh, NC 27602 

Daniel J Sweeney 
McCarthy, Sweeney & Harkaway, P C. 
1750 Pennsylvania Avenue, N.W., Suite 1105 
Washington, D C 20006 

Robert G Szabo 
V Ness Feldman 
1050 Thomas Jefferson Street, N W. 
Washington, D C 20007 

J.E. Thomas 
Hercules Incorporated 
1313 North Market Street 
Wilmington, DE 19894 

K. N. Thompson 
General Chairperson UTU 
11017-F Gravois Industrial Plaza 
St. Louis, MO 63128 

Honorable Strom Thurmond 
United States Senate 
Washington, DC 20515 

W. David Tidholm 
Hutcheson & Grundy 
1200 Smith Street, ^3300 
Houston, TX //002 

Robert G Torricelli 
District Office 
25 Main Street 
Hackensack, NJ 07601-7015 
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Honorable John Warner 
United Slates Senate 
P O Box 8817 
235 Federal Building 
Abingdon, VA 24210-0887 

James R Weiss 
Preston, Gates, Ellis et al 
1735 New York Avenue, N.W , Suite 500 
Washington, DC 20006 

Hugh H Welsh 
Law Department, Suite 67E 
One Worid Trade Center 
New York, New York 10048-0202 

Charies H White, Jr 
Galland, Kharasch & Garfinkle, P C. 
1054 Thirty-First Street, N W. 
Washington, DC 20007-4492 

William W Whitehurst, Jr 
12421 Happy Hollow Road 
Cockeysville, MD 21030-1711 

Henry M Wick, Jr 
Wick, Streiff, et al 
1450 Two Chatham Center 
Pittsburgh, PA 15219 

Robert J Will 
United Transportation Union 
4134 Grave Run Road 
Manchester, MD 21101 

Debra L Willen 
Guerrieri, Edmond & dayman PC 
1331 F Street, N W , 4th Floor 
Washington, D C. 20004 

C D Winebrenner 
General Chairperson UTU 
27801 Euclid Avenue, Room 200 
Euclid. OH 44132 
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David L. Winstead 
P 0 Box 8755 
BWI 
Baltimore. MD 21240-0755 

• 

Timothy A Wolfe 
Wyandol Dolimite, Inc 
P 0 Box 99 
1794 CO Road #99 
Carey, OH 43316 

Frederic L. Wood 
Donelan, Cleary, Wood and Maser 
1100 New York Avenue, N W , Suite 750 
Washington, D C 20005-3934 

E.C. Wright 
P.O. Box 2197 (PO 2007) 
Surface Transportation Department 
Houston, TX 77252 

Edward Wytkind, Executive Director 
Transportation Trades Departmeni AFL-CIO 
400 N. Capitol Street, S.W., Suite 861 
Washington, D C 20001 

R L Young 
American Electric Power 
P.O. Box 700 
Lancaster, OH 43130 

Scoll M. Zimmerman 
Zuckert Scoutt & Rasenberger LLP 
888 Seventeenth Street, N W 
Washington, DC 20006 

— - c 
Edward J Fishman 
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HARKINS CUNMNGHAM 
A T T O R N E Y S AT LAW 

SUITE 6 0 0 

I 3 0 0 N I N E T E E N T H S T R E E T , N.W. 

W A S H I N G T O N , O.C. 2 0 0 3 6 - I 6 0 9 

2 0 2 9 7 3 - 7 6 0 C 

F A C S I M I L E a o a 9 7 3 7 6 I O 
W R I T E R ' S D I R E C T D I A L 

(202) 973-7605 

I B O O O N E C O M M E R C E S Q U A R E 

2 0 0 S M A R K E T S T R E E T 

P H I L A D E L P H I A . P A l 9 l 0 3 - 7 0 « 2 

2 I S a s 1 - 6 7 0 0 

F A C S I M I L E 2 1 5 a 5 l - 6 7 I U 

July 15, 1997 

BY Hap<i pelivery 

Mr. Vernon A. Williams, Sec. 
Surface Transportation Board 
Mercury Building 
1925 K Street, N.W. 
Washington, D.C. 20423-0001 

Ra: CSX Corporation and CSX Transpv-irtation, inc., 
Norfolk Southarn Corporation and Norfolk Southarn 
Railway Company — Control and Operating 
Leases/Agraamanta —. Conrail Ii^c. and Consolidated 
Rail Corporation 

Dear Secretary Williams: 

Enclosed is Conrail's Reply To Motion To Compel of Atlantic 
City Electric Company, Delmarva Power & Light Company, and The 
Ohio Valley Coal Company. 

Respectfully submi-tted. 

•yy. 
/ Paul A. Cunningham 

Gerald P. Norton 

Counsel for Conrail Inc. and 
Consolidated Rail Corporation 

cc: Restricted Service List 
Ho. .Tacob Leventhal 



CR-3 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS — 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

CONRAIL'S REPLY TO MOTION TO COMPEL OF 
ATLANTIC CITY ELECTRIC COMPANY, DELMARVA POWER & 
LIGHT COMPANY. AND THE OHIO VALLEY COAL COMPANY 

Pursuant to Discovery Guidelines f 18, Conrail Inc. and 

Consolidated Rail Corporation ( c o l l e c t i v e l y "Conrail") oppose the 

motion t o compel f i l e d by A t l a n t i c City E l e c t r i c Company, g t a l . 

("ACE" or "movants") (ACE, et a l . -5) ("Motion") concerning two 

of ACE'S document requests. 

INTRODOCTIOW AHD SUMMARY 

Movants seek t o j u s t i f y t h e i r request f o r discovery of 

a l l documents concerning 20 years of coal bids by i n d i c a t i n g t h a t 

they wish t o press a coal rate case (or cases), f o r which t h i s i s 

not the proper forum. 

Movants also say they seek to challenge the STB's 

settled "one-lump" principle explaining why ve r t i c a l integration 

involving a r a i l carrier having a monopoly at origin or 

destination w i l l be unlikely to have anticompetitive effects: 

because the monopoly carrier w i l l presumably have priced the 



service to obtain as much profit as i t can while the t r a f f i c 

s t i l l moves. I f that i s not the case, the best evidence of i t 

would come from movants themselves. 

Even i f movants needed the requested data to prove 

their theory (which they do not), movants' theory of relevance 

does not withstand analysis, because two of them (ACE and Ohio 

Valley) are not even in the situation that the "one-lump" 

principle addresses. The third, Delmarva, proffers some 

unspecified evidence, that even i t terms "unique," for the 

l^roposition that the theory applies to i t s case. I f i t has such 

evidence, i t does not need the discovery i t seeks here. 

Finally, even i f Delmarva overcame a l l or the other 

hurdles to discovery, i t cannot give any reason for discovery 

against Ccnrail, which has never been engaged in a merger and 

w i l l not be doing any of the future pricing that concerns 

Delmarva. 

In sum, movants have offered no substantial basis for 

undertaking the extraordinarily broad, burdensome and intrusive 

discovery they seek as a predicate for attacking settled 

principles. Nor does the case law applying those principles 

provide a basis for sue)-, discovery, which was not even at issue 

there. 

The very f i r s t paragraph of the Discovery Guidelines — 

which movants f a i l to mention — states: "In consideration of 

the expedited procedural schedule governing this proceeding, a l l 

discovery requests must be tailored to be consistent with the 

- 2 -



procedural schedule adopted i n t h i s proceeding." Yet movants' 

requests i n issue impose e x t r a o r d i n a r i l y broad, burdensome 

demands t h a t have v i r t u a l l y no l i m i t s and are not t a i l o r e d a.«; 

required by the guidelines.' In addition t o making properly 

t a i l o r e d document requests and i n t e r r o g a t o r i e s , movants w i l l be 

able to cross-examine e-'^ry one of applicants' 42 witnesses on 

deposition, including a number who addressed coal marketing. 

RELEVAMCB 

Movants seek v i r t u a l l y every document r e l a t i n g to every 

coal bid covering Conrail's shipments of coal i n u n i t t r a i n s or 

carloads for more than 20 years. The rationales offered f o r 

imposing t h i s burden on Conrail to f i n d and produce such 

documentation — much of i t highly c o n f i d e n t i a l — are 

contradictory and therefore unclear. F i r s t , the l e t t e r from 

movants' counsel to the ALJ makes a t e l l i n g concession that what 

movants r e a l l y seek t o do i s to l i t i g a t e over applicants' "coal 

rates" (Letter at 1). However, the Board has a well-known 

regulatory system i n place to address claims of unreasonable coal 

'conrail served a five-day objection i n accordance with the 
Guidelines (f 16) (as to only two of the many discovery requests 
served thus f a r ) because i t could see no coherent theory of 
relevance to these sweeping requests, and hence no way that the 
requests could sensibly be responded t o only p a r t i a l l y . That i s 
not to say, however, tha t Conrail was thereby declaring t h a t , i f 
faced with a properly t a i l o r e d request based on a plausible 
r a t i o n a l e , Conrail would nevertheless refuse t o produce "even a 
single document" concerning i t s bids f o r coal shipments, as 
movants assert (Motion at 4). In discussions before movants 
f i l e d t h e i r motion, counsel for Conrail indicated t h a t Conrail 
might be w i l l i n g to respond to ?» l i m i t e d request, but counsel f o r 
movants said he could not l i m i t the request t o anything other 
than a l l the documents movants requested. 
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rates,^ and movants have not suggested that i t has been or w i l l 

be pre-empted by this merger proceeding. To the extent they seek 

information to present rate cases, they are in the wrong 

proceeding. 

Second, movants' motion indicates that they seek to 

overturn the settled legal and economic premise for assessing the 

competitive impact of transactions in which one of two competing 

r a i l carriers serving the origin merges with the single carrier 

serving the destination, the so-called "one-lump" principle. See 

Western Resources, Inc. v. STB. 109 F.3d 782, 787-93 (D.C. Cir. 

1997). Yet movants seek to impose the discovery burdens at issue 

without any logical let alone compelling showing or reason to 

believe that, unlike cases where others have tr^ed, the massive 

discovery they seek w i l l yield evidence warranting the Board net 

to apply i t s settled principles — with respect to discovery, 

maximum rates for coal, or competitive analysis of mergers. 

As to Conrail's pricing, the basic issue posed in 

applying the "one-lump" principle i s whether Conrail has been 

using i t s position as the sole-serving r a i l carrier to gain a l l 

the profit i t can from serving the movants. That question can 

only be answered by the movants themselves. Because the question 

i s not whether Conrail abused i t s market position by charging too 

much, but whether i t misjudged movants' e l a s t i c i t y of demand by 

charging too l i t t l e — such that NS or CSX could ( i f the proposed 

merger i s approved) raise i t s rates to movants. Would movants' 

^Coal Rate Guidelines. Nationwide. 1 I.C.C. 2d 520 (1985). 
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coal have been shipped i f Conrail's price had been higher?* 

Movants are in the best position of anyone to know and show 

whether that has been the ca«5e, and they do not need discovery 

(le t along the stunningly burdensome discovery they seek from 

Conrail) to do so. I f they cannot make that showing from their 

own experience and data, then they have no substantial basis for 

demonstrating that tha Board should be concerned about the 

possible effects of the transaction on future coal prices. 

Movants have made no such showing. Thus, they have no basis for 

imposing the extraordinary discovery they seek. 

Even i f movants' had offered to show that their rates 

were at risk of further increases after this transaction, the 

motion should be denied as to ACE and Ohio Valley. Movants 

contend that they need this enormous document production to 

challenge the accepted law concerning the lack of an 

anticompetitive effect on a shipper when a monopoly r a i l carrier 

serving i t at origin or destination merges with one of two 

carriers serving the other segment of i t s shipments (Motion at 

10-16, citing Western Resources). In fact, ACE w i l l not be in 

that situation. I t i s served now by Conrail and w i l l be served 

post-approval by NS and CSX. Similarly, the u t i l i t i e s served by 

*If movants do not have the evidence that should be in their 
own hands to demonstrate the premise for their stated concern — 
that Conrail has not been getting a l l possible profit out of i t s 
bottleneck position in serving them — they are in no position — 
indeed, have no standing — to try to develop their barren theory 
by fishing in Conrail's f i l e s concerning other shippers. 

- 5 -



Ohio Valley w i l l be served on an i n t e r l i n e basis by CSX at o r i g i n 

and KS at destination. 

Only Delmarva i s even i n a p o s i t i o n t o be affected by 

or t o challenge the "one-lump" p r i n c i p l e . Yet i t has not offered 

any substantial basis f or doing so, beyond what i t acknowledges 

may be some undescribed "unique" anecdotal circumstances (Motion 

at 9). I t surely cannot j u s t i f y wholesale discovery of a l l other 

shippers' f i l e s , or even f o r years e a r l i e r than the base year of 

1995 as t o Delmarva i t s e l f . 

Movants err i n suggesting t h a t the court's decision i n 

Western Resources sanctions the vast f i s h i n g expedition they wish 

to undertake. I t did not involve discovery at a l l . Nor did i t 

hold t h a t a shipper could not t r y t o make i t s case w i t h evidence 

i t had concerning i t s e l f or p a r t i c u l a r shippers. I t merely 

upheld the STB's conclusion that the p a r t i c u l a r evidence 

proffered there had been answered by the applicants and did not 

provide a basis f or questioning the "one-lump" p r i n c i p l e . 1 ^ . at 

790-93. 

ERR0HE0U8 PREMISES AS TO RELEVANCE 

The motion i s also based on erroneous assumptions about 

the positions of Conrail and the other pa r t i e s concerning the 

relevance of other pending discovery of movants which i s said t o 

be a premise for t h i s coal bid discovery. Thus, movants assert 

th a t applicants "conceded" the relevance of i n t e r r o g a t o r i e s 1-6, 

because they have not f i l e d a five-day objection (Motion at 5, 

14), which the Guidelines required only i f they had concluded 
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they would be producing no documents or information at a l l 

(1 16). In fact, while i t w i l l be providing a partial response, 

Conrail w i l l be vigorously objecting to the relevance of those 

requests as framed. Movants also assert that Conrail (and CSX) 

voiced no objection to Document Request 3, seeking 100% t r a f f i c 

tapes for 20 years (Motion at 15-16, 18). Again, while making a 

pa r t i a l response, Conrail w i l l be strongly objecting to some or 

a l l of this request. Thus, i t may be premature to try to resolve 

thi s motion before applicants have made the responses due July 

18. 

CONRAIL 

Movants' case for the extraordinary amount of discovery 

they seek i s particularly weak as to Conrail. F i r s t , movants' 

rationale for going back to 1978 i s that they seek evidence that 

prior mergers involving applicants have had an anticompetitive 

effect on their shippers (Motion at 17-18) — a proposition that 

w i l l be exceedingly d i f f i c u l t to test from such h i s t o r i c a l l y 

dated evidence.'* Conrail has not been involved in any mergers. 

Thus, there i s no basis for discovery to Conrail beyond the base 

year. 

M̂ovan'-s' just i f i c a t i o n for seeking discovery back to 1978 
ignores the significant regulatory changes that make much of that 
history essentially irrelevant. Thus, prior to the Staggers Rail 
Act of 1980, Pub. L. No. 96-448, 94 Stat. 1895 (1980), rates were 
set in rate bureaus and bilateral contracts were unlawful. See 
H. Rep. No. 96-1430 at 98-101, 113-14. In response to that Act 
the ICC has also changed i t s approach to regulation of coal 
rates. Coal Rate Guidelines. Nationwide. 1 I.C.C. 2d 520 (1985). 
Thus, the further back before the base year one goes the less 
relevant pricing history i s l i k e l y to be. 
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Second, the proper focus of the analysis must be on the 

l i k e l y p r i c i n g practices and p o l i c i e s of CSX and NS, who w i l l be 

se t t i n g the prices a f f e c t i n g movants i n the fut u r e i f the 

transaction i s approved. Conrail's past p r i c i n g practices may 

have h i s t o r i c a l i n t e r e s t , but are not s u f f i c i e n t l y relevant t o 

warrant the extensive, burdensome discovery movants seek. 

BORDEN 

Coal constitutes one of Conrail's most important 

categories of business and the request covers huge numbers of 

Conrail's coal shipments f o r 20 years. Currently, Conrail's coal 

marketing group includes four managers and 12 analysts/account 

executives, each of whom has substantial current f i l e s ; current 

coal contracts are kept i n separate, extensive f i l e s . These 

f i l e s include hundreds of contracts and thousands of documents 

r e l a t i n g to them, not only bids and rela t e d documents, but other 

documents r e l a t i n g t o matters other than bids, such as day-to-day 

service issues. Some expired or superseded contracts and 

documents r e l a t i n g t o them are also kept. Conrail estimates that 

there are l i t e r a l l y thousands of f i l e s possibly containing 

responsive documents tha t would require searching. 

CONFIDENTIALITY 

Much of the documentation covered by movants' re*" est 

w i l l include highly c o n f i d e n t i a l information about p a r t i c u l a r 

other shippers, who have not consented t o disclosure of th a t 

information. Such information i s protected not only by 
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confidentiality provisions in agreements between the u t i l i t y 

shipper and the railroad, but also by statute. 49 U.S.C. 

S 11904. There i s a serious question now pending before the 

Board as to whether the Board or an ALJ can sanction production 

of such documents, even under a stringent protective order. 

Grain Land Coop, v. Canadian Pac. Ltd.. Docket No. 41687, served 

June 9, 1997, app-al pending. While redaction of the shipper's 

identity may sometimes permit production, that i s not l i k e l y to 

be possible as to the type of documents sought here, and would in 

any event greatly add to the time and burden of production. 

CONCLUSION 

The motion to compel responses to ACE, a l . . should 

be denied. 

Respectfully submitted, 

TIMOTHY T. O'TOOLE 
CONSTANCE L. ABRAMS 
Consolidated Rai l Corporation 
Two Commerce Square 
2001 Market Str *et 
Philadelphia, PA 1^03 
(215) 209-2000 

July 15, 1997 

P^Ui; A. CUNN INGHAM 
/6ERSiD P. NORTON 
Harkins Cunningham 
Suite 600 
1300 19th Street, N.W. 
Washington, DC 20036 
(202) 973-7600 

Counsel for Conrail Inc. and 
Consolidated Rail Corporation 
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CERTIFICATE OF SERVICE 

I , Gerald P. Norton, certify that, on this 15th day of 
July, 1997, I caused a copy of the foregoing document to be 
served by hand and/or facsimile on Michael F. McBride, counsel 
for Atlantic City E l e c t r i c Company, Delmarva Power & Light 
Company, and The Ohio Valley Coal Company, at LeBoeuf, LJ»jib, 
Greene & MacRae L.L.P., 1875 Connecticut Avenue, N.W., 
Washington, D.C. 20009, and by f i r s t class mail, postage prepaid, 
or by a more expeditious manner of delivery on a l l parties 
appearing on the restricted service l i s t established pursuant to 
paragraph 3 of the Discovery Guidelines in Finance Docket No. 
33388, and on 

Hon. Jacob Leventhal 
Administrative Law Judge 
Federal Energy Regulatory Commission 
888 F i r s t Street, N.W. 
Washington, D.C. 20426 

/y.c ypA^-^y 
Gerald P. Norton 
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July 1-. 1997 

VIA FACSIMILE 

The Honorable Jacob Leventhal 
Federal Energy Regulatory Commission 
888 F i r s t Street, N.E. 
Washington, D.C. 20426 

Re: Norfolk Southern's Response t o ACE et al.-5 
STB Finance Docket 33388 

Dear Judge Leventhal: 

Enclosed please f i n d Norfolk Southern's Response t o A t l a n t i c 
City E l e c t r i c Company, Delmarva Power & Light Company and The 
Ohio Valley Coal Company's Motion t o Compel Discovery ("ACE et 
al.-5") . 

Thank you. 

Respectfully submitted. 

/ I - S CZ^<y> 
Richard A. Allen 

cc: Vernon A. Williams, Secretary 
Surface Transportation Board (w/encl.) 

Persons on the Restricted Service L i s t (w/encl.) 
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BEFORE THE 
SURFACE TRANSFOP MION BOARD 

CSX CORPORATION AND CSX TRANSPORTATION. ItSjE-^ra 
NORFOLK SOUTHERN CORPORATION AND \ ' C 
NORFOLK SOUTHERN R/JLWAY COMPANY 

-CONTROL AND OPERATING LEASES,/AGREEMENTS-
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

STB FINANCE DOCKET NO. 33388 

NORFOLK SOUTHERN S RESPONSE TO ATLANTIC CITY 
ELECTRIC COMPANY. DELMARVA POWER & LIGHT COMPANY 

AND THE OHIO VALLEY COAL COMPANY'S 
MOTION TO COMPEL DISCOVERY 

NS- herehy rephes in opposition to the motion to compel responses to 

discovery filed on July 14. 1997 (ACE, et al.-5) by Atlantic City Electric Company, 

Delmarva Power & Light Company and The Ohio Valley Coal Company ("ACE. et al."). 

The motion of ACE. et al. seeks to compel responses to extraordinarily broad and 

burdensome requests for documents which ACE. et al. say they want in an effort to disprove 

basic economic propositions that the STB. the ICC and the courts have endorsed and applied 

in all railroad consolidations in recent years. The motion to compel is completely unjustified 

and should be denied. 

In suppon thereof NS states as follows: 

- "NS" refers collectively to Norfolk Southern Corporation and Norfolk Southem 
Railway Company. 



I . ACE ET AL. MISSTATE NS'S POSITION. 

It is imponant to make clear at the outset that ACE. et al. have entirely misstated 

NS's position when they assen (ACE. et al. -5 at 4) that "Applicants are unwilling to provide 

ever, a single document relating to their bids to transpon coal . . . and . . . Norfolk Souihem 

is unwilling to provide any documents conceming its traffic." Contrary to ACE. et al.. NS's 

objections to cenain of ACE. et al.'s extremely broad document requests (sought to establish 

economic theories that have been squarely and repeatedly rejected) does not mean that NS is 

unwilling to provide any documents within the universe of documents requested that would 

be relevant to issues that might genuinely be in the case. 

The document requests to which NS objects do not simply seek documents relating to 

the coal traffic of ACE. et al or to bids by NS or the other Applicants for such traffic. 

Instead. Document Requests No. 1 and 2 seek "all documents . . . conceming bids for the 

carriage of coal by unit train or trainload movement, to every destination served by Norfolk 

Southem at which 100.000 tons or more of coal was consumed," and they seek all such 

documents and related documents for a 19-year period, 1978 through 1997 (emphasis 

supplied).= Similarly. Document Request No. 3 seeks NS's "100% traffic tapes for the 

years 1978 through second quaner 1997." 

NS would likely have no objection to a request for documents conceming bids for 

coal traffic to or from the locations of ACE. et al., at least if the requesters provided a 

reasonable argument for the relevancy of bids and placed reasonable limits on the time period 

^ This request requires NS to review documents relating to the several hundred NS 
coal-receiving customers, some ot whom leceive less than 100,000 tons annually. 



covered by the request. Similarly, although the traffic suidies and market impact analyses 

submitted by NS in the pnmary application are based on 1995 traffic information reflected in 

the STB s waybill sample and not upon 100% traffic tapes, NS would cenainly consider a 

request for NS's 100% traffic tapes for 1995, the year which the Board has approved as the 

base year for the application. See CSX/NS-Conrail, Finance Docket No. 33388, Decision 

No. 2, served April 21, 1997, at 2. But the document requests to which NS objects are not 

reasonably confined to the traffic of concem to ACE, et al. or to traffic that moved in the 

year that the Board has declared to be the base year for purposes of assessing the application. 

Instead, they are a vinually limitless demand for information going back 19 years. 

II. LIBERAL DISCOVERY RULES ARE NOT AN EXCUSE FOR ABUSE. 

In support of their requests. ACE, et al. invoke the general principle that the scope of 

discovery is broad and should be liberally allowed. ACE, et al.-5 at 6-8. This general 

principle, however, is not a license for litigants to impose unreasonable and extremely 

burdensome demands on other panies in pursuit of the most tenuous claims. As the Supreme 

Court aptly stated in another case involving complex regulatory issues: 

The potential for abuse of the liberal discovery provisions of the federal rules 
ma> likewise exist in this type of case to a greater extent than in other 
litigation. . . . To the extent [the discovery) process produces relevant 
evidence which is useful in determining the merits of the claims asserted by 
the panii.'s. it bears the imprimatur of the Federal Rules of Civil Procedure 
and ot the many cases liberally interpreting them. But to the extent that it 
permits a plaintiff with a largely groundless claim to simply take up the time 
i)t a number of other people, with the right to do so representing an in 
terrĉ rem increment of the settlement value rather than a reasonably founded 
hope that the process will reveal relevant evidence, it is a social cost rather 
than a benefit. 



Blue Chip Stamps v. Manor Dmg Stores, 421 U.S. 723, 741 (1975). 

The STB and its predecessor, the Interstate Commerce Commission (ICC), have 

recognized this potential for abuse of the discovery rules, and they have not hesitated to bar 

or limit far reaching discovery demands in very similar circumstances. Recently, for 

example, the Board denied the discovery requests of two shippers in a coal rate case for the 

internal costing systems of the defendant railroads. The Board observed that the need to 

complete such cases within 16 months "requires limits on what ordinarily would be broad 

discovery," and it concluded that the railroads' own costing systems "do not appear to be 

necessary for an evaluation of ' the cost issues in the case. STB Docket No. 41989, Potomac 

Flectric Power Companv v. CSX Transportation, Inc., 1997 STB LEXIS 121, *4. served 

May 27, 1997. Similarly, in another rate reasonableness case, the ICC observed that it 

would "not sanction fishing expeditions for all of a carrier's movements." Westinghouse 

Electric Com, v. Alton & S. Rv. et al., 1 I.C.C.2d 182, 184 (1984). 

The same considerations apply in this case and the same conclusions are warranted 

with regard to the document requests at issue. Under the Board's procedural schedule, this 

case must be completed in less than 12 months from the filing of the primary application, 

and the desire of ACE, et al. to disprove firmly established economic propositions does not 

justify conscripting large numbers of other people to spend weeks of their time searching 

through 19 years of files to that end. 

III. THE REQUESTED DOCUMENTS ARE NOT REASONABLY CALCULATED 
TO LEAD TO THE DISCOVERY OF ADMISSIBLE EVIDENCE. 

There is no merit to ACE, et al.'s contention that the requested documents are 



discoverable because they might disprove the "one lump" theory adopted and applied by the 

Board and the ICC in railroad consolidation cases. The theor»' merely estab!i:hes a 

presumption, and the Board s and the court's articulation of that theory provides parties like 

ACE, et al. ample opportunity to show that the presumption does not apply to their particular 

circumstances. But ACE, et al. are not seeking information regarding their particular 

circumstances and movements that might be relevant to overcoming the presumption as to 

them. Instead, they are seeking information as to all coal shippers in order to disprove the 

validity of the theory itself and the presumption embodied in it. For this there is no warrant. 

Few economic principles relevant to railroad consolidations have become more firmly 

settled than what has come to be termed the "one lump" theory. It has l»een endorsed and 

applied by the ICC and the STB in every railroad consolidation in iCcent years,- and was 

- STB Finance Docket No. 32760. Union Pacific Corporation, Union Pacific Raihoad 
Company, and Missouri Pacific Railroad Companv - Control and Merger - Southem Pacific 
Rail Corporation. Southern Pacific Tran.sportation Companv. St. Louis Southwestem Railwav 
Companv. SPCSL Corp . and The Denver and Rio Grande Westem Railroad Companv, 
Decision .No. 44. served August 12, 1996, slip op. at 191 (denying all relief requested by 
International Paper Company which had argued, in part, that the one lump theory did not 
apply to certain movements); ICC Finance Docket No. 32549, Burlington Northem Inc. and 
Burlington .Northern Railroad Companv - Control and Merger - Santa Fe Pacific 
Corporation and The Atchison. Topeka and Santa Fe Railwav Companv, ("BNSF"), Decision 
No. 42, .served November 16. 1995. 1995 ICC LEXIS 291 *6-*7 (affinning in relevant part 
Decision No 38); BNSF, Decision No. 38, served August 23, 1995, slip op. at 70-79 (citing 
and discussing CSX Cory) - Control - American Commercial Lines, Inc., 2 I.C.C.2d 490, 
572-73 (1984), Norfolk Southern Corp. - Control - North American Van Lines, Inc., 1 
ICC.2d 842 (1985); CSX Corp. - Comrol - Chessie and Seaboard C.L.I., 363 I.C.C. 518. 
567-573 (1980); Union Pacific - Control - Missouri Pacific; Western Pacific, 366 I.C.C. 
462. 533-546 (1982). Chicago. Milwaukee, St Paul and Pacific Railroad Companv -
Reorganization - Acquisition bv Grand Truck Corporation, 2 I.C.C.2d 427, 454-456 (1985); 
ICC I'inance Docket No 32133. Union Pacific Corporation, Union Pacific Railroad 
Compan\ and Missouri Pacific Railroad Companv - Control - Chicago and North Westem 
Transportation Companv and Chicago and North Western Railwav Companv, served March 
7. 1995. slip op at 87-89; I'nion Pacific Corp., et al. - Control - Missouri-Kansas-Texas 



squarely approved by the United States Court of Appeals for the District of Columbia Circuit 

in affirming the ICC's decision approving the merger of the Burlington Northem and Santa 

Fe Railroads. Western Resources, Inc. v. Surface Transportation Board, 109 F.3d 782 (D.C. 

Cir. 1997). In all of these cases, the ICC, the STB and »he courts have rejected arguments 

and evidence pruffered against the theory. 

Despite the views of ACE. et al. and their consultants to the contrary, the basic 

proposition underlying the tneory is straightforward and unexceptionable. It is simply this: 

that railroads (like any enterprise) will tend ( i ^ , may be presumed) to attempt to derive 

maximum advantage from circumstances in which they are the only railroad serving a 

location. The theory does not say that railroads will always do so. It recognizes that there 

may be particular circumstances causinp railroads not to d so (and thereby permitting the 

shipper at the location to benefit from competition between downstream carriers. It merely 

presumes that, in normal circumstances, railroads will seek to maximize their economic 

advantages. As the ICC stated in BNSF, a shipper may rebut that presum.ption by showing 

that two circumstances exist; 

First, it must show that, prior t« the merger, the benefits of origin competition 
flowed through to the utility and were not captured by the uestination 
monopoly carrier. Second, if it is established the benefits of origin 
competition are in fact passed on to the utility, there must be an additional 
showing that such a competitive flow-through will be significantly curtailed by 
the merger. 

ICC Finance Docket No, 32549, Burlington Northern Inc. and Burlington Northern Railroad 

Companv - Control and Merger - Santa Fe Pacific Corporation and The Atchison. Topeka 

Companv, et al.. 4 I.C.C.2d 409. 476 (1988)). 
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and Santa Fe Railwav Companv, Decision No. 38. served August 23, 1995, slip op. at 71. 

See also. Western Resources, 109 F.3d at 787-88. 

ACE et af freely acknowledge that Document Requests Nos. 1, 2 and 3 are not 

intended to adduce evidence that the one lump theory's presumption does not apply in their 

particular circumstances,- but is instead intended to adduce evidence that the theory itself 

and its presumption is not valid (and thus, presumably, to try to show that railroads do not 

generally try to maximize their economic advantages). The mere fact that ACE, et al. may 

wish to adduce evidence in an effort to disprove the theory and its presumption, however, 

does not entitle them to impose burdensome discovery demands on other parties to that end. 

Parties cannot burden administrative proceedings by endlessly relitigating established 

propositions. 

Furthermore, ACE, et al. are wrong in contending that the STB, and the Court in 

Western Resources, have precluded them from attempting to rebut the presumption in their 

particular circumstances. (Motion to Compel at 12-13). In that case, the ICC and the Court 

merely concluded that the particular shippers in that caŝ  had not done so with the evidence 

they adduced there. There is nothing in the ICC or courts' decisions suggesting that other 

parties have no reasonable opportunity to rebut the presumption in their cases. 

- To the extent ACF et al. wish to try to show that the presumption does not apply to 
their particular circumstances (as Delmarva Power & Light hints at page 9 of the Motion to 
compel with its reference to unspecified "reasons perhaps unique to Delmarva"), they are 
free to do so. and Applicants will address any such contentions when and if they are made. 
ACF et al. are also entitled to discover evidence that would be relevant to any such 
contentions. 



IV. THE BURDENS OF PRODUCTION ARE UNREASONABLE AND FAR 
OUTWEIGH THE MARGINAL USEFULNESS OF THE REQUESTED 
INFORMATION. 

The Surface Transportation Board and its predecessor have recognized that discovery 

should not be pennitted when the burden of producing the requested material outweighs the 

marginal benefit of the material to the requesting par*y. See. e.g.. The Bridgeport and Port 

Jefferson Steamboat Co., Extension - Connecticut and New York Points (New York NY). 

No. W-271 (Sub-No. 4) 1987 ICC LFXIS 489 at *7-*8 (January 5. 1987) ("Even in an 'age 

of discovery n«.n riot.' we are not required to allow a 'dragnet, expensive exercise of 

discovery" upon demand. . . . Here, the burden of production ofthe reque.sted material on 

applicant would be great and the benefit to be derived from ordering production is doubtful. 

The motion to compel will be denied."). Cf CSX/NS-Conrail, Finance Docket No. 33388, 

Decision No, 7. served May 30, 1997, slip oj^ at 10-11 (granting Applicants' request to 

provide only an abbreviated listing of Applicants' officers otherwise required to be provided 

under the Board's regulations, as providing a complete list would be burdensome and of little 

or no value). 

Courts, too, have recognized this principle in applying Rule 26 of the Federal Rules 

of Civil Procedure. See, e.g.. Aramburu v. The Boeing Co., 885 F. Supp. 1434, 1444-1445 

(D. Kan 1995) (sustaining objection to document production because the limited value of the 

requested material was disproportionate to the substantial burden of producing it). 

Moreover, it is well established that limiting discovery is appropriate when the requesting 

party's needs can be met by m(̂ re convenient, less burdensome, or less expensive means. 

See Fed, R, Civ. P. 26(b)(1); Leyh v. Modicon, Inc., 881 F. Supp. 420, 424 (S.D. Ind. 

8 



1995) (the federal rules "give the federal courts ample power and flexibility to prevent or 

restrict discovery that is obtainable from some other source that is more convenient, less 

burdensome, or less expensive, or where the burden or expense of the proposed discovery 

outweighs its likely benefits"); Public Service Enterprise Group Inc. v. Philadelphia Electric 

Co., 130 F.R.D. 543, 551 (D.N.J. 1990) (criticizing the defendant's "blunderbuss discovery 

demands" which do not recognize that a "substantial core" of information is already 

available). 

The volume of documents conceivably encompassed by ACE, et al.'s Document 

Requests 1 and 2 is simply enormous - over 90 file cabinets - which could take over 800 

man-hours to review for responsiveness alone. These documents are technical in nature, and 

any reviewing process would require the participation of NS coal marketing persoruiel who 

are otherwise fully occupied in mnning the railroad. As to Document Request No. 3, 

gathering responsive information could take over 1,000 man-hours. 

Even if the one lump theory was open to attempted refutation, much of the 

information and documents sought by ACE, et al. would be of negligible probative value. 

First, it is difficult to see how what railroads had bid for particular movements would help 

prove or disprove the theory. Furthermore, the significance of what railroads have bid for 

different movements over the past 19 years would be affected by the numerous regulavory 

changes since 1978 affecting the regulatory environment in which railroad operates, including 

the passage of the Staggers Act in 1980 and the development of the coal rate guidelines, 

ACE, et al.'s offer to rummage through NS' files is clearly unacceptable. These files 

almost certainly contain information not responsive to the requests, not relevant to the 



proceeding or protected by privileges. These files further contain highly sensitive shipper 

infonnation which NS has an obligation to protect under 49 U.S.C. § 11904 (prohibiting the 

disclosure of certain information to a person other than the shipper or consignee without the 

consent of the shipper or consignee). See, e^, STB Docket No. 41687, Grain Land Coop 

v. Canadian Pacific Limited and Soo Line Railroad Companv d/b/a/ CP Rail Svstem. served 

June 9, 1997 (Leventhal. J.). holding that neither the Board nor the Administrative Law 

Judge has the jurisdiction to require that information protected by Section 11904 to be 

relea.sed. 
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CONCLUSION 

The motion of ACE et al. to compel responses to discovery should be denied. 

James C. Bishop, Jr. 
William C. Wooldridge 
J. Gary Lane 
James L. Howe I I I 
Robert J. Cooney 
George A. Aspatore 
Norfolk Southern Corporation 
Three Commercial Place 
Norfolk. VA 23510-9241 
(757) 629-2838 

July 15. 1997 

Respectfully submitted, 

Richard A. Allen 
John V. Edwards 
Scott M. Zimmerman 
Patricia E. Bruce 
Zuckert, Scoutt & Rasenberger, LLP 
888 Seventeenth Street, N.W. 
Suite 600 
Washington. D C. 20006-3939 
(202) 298-8660 

John M. Nannes 
Scot B. Hutchins 
Skadden, Arps, Slate, Meagher & Flom LLP 
1440 New York Ave., N.W. 
Washington, D.C. 20005-2111 
(202) 371-7400 

Counsel for Norfolk Southern 
Corporation and Norfolk Southern 
Railway Company 
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CFRTIFICATE OF SEP . 'CE 

I , Patricia E. Bruce, certify that on July 15, 1997 I caused to be served by facsimile 

.service, a true and correct copy of the foregoing NS-8, Norfolk Southern's Reply to Atlantic 

Cily Electric Company, Delmarvf Power & Light Company and The Ohio Valley Coal 

Company's Mo»ion to Compel Discovery (ACE, et al. 5). on all parties that have submitted 

to the Applicants a Request to be Placed on the Restricted Service List in STB Finance 

Docket No. 33388 and by facsimile on the following: 

The Honorable Jacob Leventhal 
Administrative Law Judge 
Federal Energy Commission 
Office of Hearings 
825 North Capitol Street, N.E. 
Washington, D.C. 20426 

Dated: July 15, 1997 
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VIA HAND DELIVERY 

Mr. Vernon A. Williams 
Secretary-
Surface Transportatioii Board 
1925 K Street, N.W. 
Seventh Floor 
Washington, D.C. 20423-0001 

Re: Finance Docket No. 33388, 
CSX Corporation and CSX Transpo-.tation, Inc. 
Norfolk Southern Corporation ?iid Norfolk 
Southern Railway Company -- Control and 
Operating Leases/Agreements -- Conrail Inc. 
and Consolidated Rail Corporation 

Dear Secretary Williams: 

Enclosed are the o r i g i n a l and 25 copies of CSX's 
Response i n Opposition to the Motion of A t l a n t i c City 
E l e c t r i c Company, et a l . to Compel Responses to 
Discovery for f i l i n g i n the above-referenced proceeding. 
Also enclosed i s a 3.5" diskette containing the document 
i n WordPerfect format. 

Please date stamp and return the enclosed copy 
vi a our messenger. 

•JUL ^ * ̂997 
f 1 Farto* 

Very t r u l v yours 

Drew A. Harker 

Counsel f o r CSX Corporation 
and CSX Transportation, Inc. 

Enclosures 
cc (w/Enclosure): Restricted Service L i s t 
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NEW YORK 
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VIA F.̂ ĈSTMILE AND HAND DELIVERY 

The Honorable Jacob Leventhal ' - ' 
Presiding Administrative Law Cudge 
Federal Energy Regulatory Ccmmission 
888 F i r s t Street, N.E. 
Washington, D.C. 20426 

Re: STB Finance Docket No. 3 33 88 

Dear Judge Leventhal: 

Pursuant to Paragraph 13 of the Discovery 
Guidelines adopted i n Decision No. 10 on June 26, 1997, 
enclosed please f i n d CSX's Response i n Opposition to the 
Motion of A t l a n t i c City E l e c t r i c Company, et ai.. t o 
Compel Responses to Discovery. 

Please, l e t the undersigned know i f Your Honor has 
a.ny questions. 

Respectfully, 

Drew A. Harker 

Enclosure 

;c '!w/encloi,-_ 3s) 

Counsel f o r CSX Corporation 
and CS.X Transportation, Inc. 

Restrictec Service L i s t 
Vernon A. William.s, Secretary 

Surface Transportation Board 



CSX-10 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FlM.\NCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. AND 
NORFOLK SOUTHERN CORPORATION AND 
NORFOIK SOUTHERN RAILWAY COMPANY 

—CONTROL AND OPERATING LEASES/AGREEMENTS— 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

CSX'S RESPONSE IN OPPOSITION TO THE MOTION OF 
ATLANTIC CITY ELECTRIC COMPANY, DELMARVA POWER 
AND LIGHV, AND THE OHIO VALLEY COAL COMPANY 

TO COMPEL RESPONSES TO DISCOVERY (AEP, ET AL. - 5) 

Pursuant to Paragrapn 18 of the Discovery Guidelines adopted 

in Decision No. 10 on June 26, 1997, CSX' hereby responds in 

opposition to the Motion of Atlantic City E l e c t r i c Coinpany, 

Delmarva Power & Light, and The Ohio Valley Coal Company to 

Compel Responses to Discovery (AEP, et a l . - 5, served on 

July 14, 1997). 

Movants have failed to articulate a reasonable basis as to 

why they are entitled to the massively burdensome discovery 

requested (requiring the production of virt u a l l y every document 

and f i l e contained in the f i l e s of CSX's coal department 

regarding bids and rates for a twenty-year period). Rather than 

seeking discovsry relevant to this control proceeding. Movants 

are seeking documents that are not relevant to the buden that 

' "CSX" refers collectively to CSX Corporation and CSX 
Transportation, Inc. 



2 

they must meet to obtain a protective condition under s e t t l e d 

law. 

I . THE DISCOVERY SOUGHT IN MOVANTS' MOTION TO COMPEL IS 
MASSIVELY BURDENSOME 

Movant's request f o r documents i s e x t r a o r d i n a r i l y broad. 

Movants request l i t e r a l l y every document r e l a t i n g t o CSX's 

movement or p o t e n t i a l movement of coal over almost the l a s t 

twenty years. F i r s t , Movants seek " a l l documents, i n the 

department(s) of CSX responsible f o r marketing coal, concerning 

bids f o r the carriage of coal by u n i t t r a i n or t r a i n l o a d 

movement, t o every destination served by CSX at which 100,000 

tons or more of coal was consumed, f o r the years 1978-97." 

A t l a n t i c City E l e c t r i c Company, et al.'s F i r s t Set of 

L.terrogatories and F i r s t Set of Requests f o r Production of 

Documents t o CSX, at 7 (emphasis added). Second, beyond the 

actual bids themselves spanning the l a s t two decades. Movants 

also seek " a l l f i l e s . of the department(s) responsible f o r 

establishing or negotiating rates f o r the carriage of coal, t h a t 

r e l a t e to the bid documents (requested above]." I d . (emphasis 

added). 

As stated i n CSX's I n i t i a l Objections t o A t l a n t i c City 

E l e c t r i c Company, Delmarva Power & Light Company and The Ohio 

Valley Coal Company's F i r s t Set of In t e r r o g a t o r i e s and F i r s t Set 

of Requests f o r Production of Documents (CSX-9, served on July 

11, 1997), the discovery sought by Movants i s unduly burdensome 

and would require the production of v i r t u a l l y every document i n 
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CSX's f i l e s r e l a t i n g t o bids f o r the movement of coal, the single 

largest commodity carried by CSX, over a twenty year period. The 

discovery request would require the production of hundreds of 

thousands of p o t e n t i a l l y responsive pages from various CSX s i t e s , 

the production of which might not even be possible i n f o r the 

e n t i r e time requested. In short, the discovery requests go f a r 

beyond " f i s h i n g " , they are "an e f f o r t *to drain the pond and 

c o l l e c t the f i s h at the bottom.'" Amcast Indus. Corp. v. Detrex 

Corp.. 138 F.R.D. 115, 121 (N.D. Ind. 1991) (quoting In Re IBM. 

77 F.R.D. 39, 41-42 (N.D. Cal. 1977)). 

Movants respond that ':sx's concerns "are easi l y answered" 

(Motion to Compel, at 18) by o f f e r i n g to t r a v e l t o Applicants' 

o f f i c e s and examine the f i l e s i n person.^ As an i n i t i a l matter, 

the suggestion that the burden associated with producing every 

document r e l a t i n g to every bid for every movement of coal f o r a 

twenty year period i s somehow lessened by having counsel f o r 

Movants on-site simply misses the mark. As Movants know, the 

burden i s not i n the photocopying, i t i s i n the loca t i n g , 

i d e n t i f y i n g and reviewing for p r i v i l e g e a l l p o t e n t i a l l y 

^ Movants also suggest that the Applicants, upon being served 
with such a broad and burdensome request, were i n some way 
obligated to cont. ct Movants' counsel t o discuss the matter p r i o r 
to f i l i n g t h e i r objections. See Motion at 5. Movants do not 
provide any basis for such an ob l i g a t i o n . To the contrary, the 
Discovery Guidelines c l e a r l y place the burden on Movants and other 
p a r t i e s seeking discovery to " t a i l o r [ ] [discovery requests] t o be 
consistent with the procedural schedule adopted i n the proceeding." 
Discovery Guidelines, f 1. Further, the Guidelines obligated 
Applicants t o expeditiously state t h e i r objections, which they d i d . 
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responsive documents at the various locations at which CSX 

maintains such documents. 

Additionally, 49 U.S.C. S 11904 (U.S.C.A. 19?7) prohibits 

CSX from disclosing certain information about the property 

tendered or delivered to i t for transportation, or about the 

contents of a transportation contract, that may be used to the 

detriment of the shipper or consignee. In Grain Land Coop v. 

Canadian Pac, Ltd..^ the Presiding Administrative Law Judge 

held, in response to a motion to compel discovery, that § 11904 

prohibited the disclosure by Canadian Pacific of shipper-specific 

inforir.'ition and required that shipper and consignee names be 

redacted before production. Thus, § 11S04 places the additional 

burden on CS> to redact shipper and consignee names on each and 

every page of the potentially hundreds of thousands of pages 

produced. Movants' offer to perform on-site inspection in no way 

lessens this burden. 

Such massively burdensome discovery i s beyond the scope of 

the Discovery Guidelines and should not be permitted. 

I I . THE DOCUMENT REQUESTS FAR EXCEED THE SCOPE OF RELEVANT 
DISCOVERY 

Not only should the requested discovery be rejected 

because i t w i l l be unduly burdensome to locate and produce, i t 

also should be rejected because i t far exceeds the bounds of 

appropriate discovery. Movants go to great lengths to describe 

Finance Docket No. 41687, Decided June 5, 1997. 
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the basis by which the Board may grant protective conditions to 

protect against anticompetitive consequences of a r a i l merger. 

See Motion at 8-9. CSX does not dispute that the Board has the 

authority to condition i t s approval of a r a i l merger to protect 

against proven anticompetitive consequences, but i t only does so 

with respect to particularized evidence establishing that a 

specific party w i l l suffer a proven competitive harm directly 

related to the transaction. Union Pacific Corp. — Control — 

Missouri K.T.R.R.. 4 I.C.C.2d 409, 436 (1988) (UP/MKT), petition 

for review dismissed. 883 F.2d 10V9 (1989), modified. 992 F.2d 

742 (D.C. Cir. 1991). The requests are not tailored to t h i s 

standard. 

A. Movants Have Failed to Provide An Adequate Basis 
for Their Unprecedented Reauests 

The Motion reveals that the discovery i s being sought 

in an apparent effort to r e l i t i g a t e the Commission's one-lump 

theory. See Motion to Compel at 11-13; Affidavit of Thomas D. 

Crowley at 2-3; Joint Affidavit of Alfred E. Kahn and Frederick 

C. Dunbar at 2-3. However, the one-lump theory has been 

"consistently applied" to railroad transportation, and i t s 

applicability to this case i s clear. See Western Resources. Inc. 

V. STB. 109 F.3d 782, 787 (D.C. Cir. 1997). 

Briefly, the Commission has relied on the one-lump 

theory in holding that competition i s not reduced by a 

combination of a carrier holding a monopoly over one leg of a 

joint movement and a carrier that participates in another leg of 

that movement. See Id. at 786-87. 
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Consistent with widely accepted economic theory t h a t 

posits that v e r t i c a l combinations are pro-competitive unless 

shown otherwise, the ICC long held t h a t when a shipper i s served 

by a single destination c a r r i e r , and t h a t c a r r i e r can or i g i n a t e 

service from e i t h e r of two o r i g i n c a r r i e r s , the combination of 

one of the o r i g i n c a r r i e r s w i t h the destination c a r r i e r does not 

normally increase the market power t o which the u t i l i t y i s 

subject because the destination c a r r i e r i s already i n a p o s i t i o n 

t o maximize i t s "one-lump" of p r o f i t . " Thus, the theory holds 

th a t there i s no basis to conclude that the end-user w i l l be 

harmed by such an a c q u i s i t i o n or merger because the destination 

c a r r i e r i s already i n a p o s i t i o n t o capture the e n t i r e monopoly 

rent. Western Resources. 109 F.3d at 787 ( c i t i n g P h i l i p Areeda & 

Donald F. Turner, 3 A n t i t r u s t Law ^ 725b, at 199 (1978)). 

The ICC, which has consistently applied the one-lump 

theory i n r a i l cases, r e l i e d on i t t o r e j e c t requests f o r 

protective conditions i n the merger of the Burlington Northern 

Railroad and The Atcnison, Topeka and Santa Fe Railway Company. 

See BN/Santa Fe at 70-79. The D.C. C i r c u i t upheld the reliance 

on the one-lump theory t o r e j e c t such claims of v e r t i c a l 

foreclosure, both from a general standpoint and as t o party-

s p e c i f i c arqiments. See Western Resources. 109 F.3d at 788-93. 

see Burlington Northern Inc. and Burlington Northern Railroad 
Company — Control and Meraer — Santa Fe Pa c i f i c Corporation and 
The Atchison. Topeka and Santa Fe Railwav Company. Finance Docket 
No. 32549 (Aug. 23, 1995) at 71 (BN/Santa Fe); Union P a c i f i c Corp. 
et a l . — Control — Missouri P a c i f i c Corp. et a l . . 366 I.C.C. 459, 
538 (1982). 
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Thus, the short answer to Movants' request for v i r t u a l l y a l l of 

CSX's coal pricing f i l e s over a twenty year period i s that the 

validity and applicability of the one-lump theory has already 

been litigated and determined; imposing a massive document 

production burden on CSX on the ground that Movants are not 

sati s f i e d with the current state of the law i s plainly 

unwarranted. 

Movants do not t e l l what i t i s they are looking for; 

thi s i s a cl a s s i c fishing expedition. In arguing that they need 

hundreds of thousands of documents pertaining to coal traffi z 

bids unrelated to bids on Movants' own t r a f f i c . Movants f a i l to 

identify any theory that would provide a plausible explanation as 

to why a destination carrier would pass through the benefits of 

origin competition to the u t i l i t y , or any categories of evidence 

that would show that such benefits were passed on. As the D.C. 

Circuit concluded in Western Resources. "[a]n i n t r i n s i c 

d i f f i c u l t y with [any] attempt to rebut the one-lump theory i s the 

conspicuous absence of any supporting theory." 109 F.3d at 790. 

In rejecting the arguments of u t i l i t i e s in Western Resources, the 

Court did not license the Movants to ignore the bounds of 

reasonable discovery. 

B. No Showing Has Been Made That the Requested 
Documents Are Relevant to Rebut the One-Lump 
Theory 

While the one-lump theory i s well-established, so too 

i s the proposition that i t may be rebutted in any particular 

circumstaioe by a particularized, two-part showing made by a 
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specific u t i l i t y . The u t i l i t y must show f i r s t , "that, prior to 

the merger the benefits of origin competition flowed through to 

the u t i l i t y and were not captured by the destination monopoly 

carrier. Second, i t i t i s established that the benefits of 

origin competition are in fact passed on to the u t i l i t y , there 

must be an additional showing that such a cumpetitive flow-

through w i l l be significantly curtailed by the merger." Western 

Resources. 109 F.3d at 788; UP/MKT. 4 I.C.C.2d at 476. Any such 

showing in rebuttal of the applicability of the one-lump theory, 

however, i s necessarily confined to a specific u t i l i t y ' s 

situation. Indeed, when the Board imposes conditions in merger 

and acquisition proceedings, i t does so based on i t s assessment 

of a particular shipper's factual situation and on the basis of 

i t s determination of whether or not a condition i s warranted to 

ameliorate some specific competitive harm that may result from 

the transaction. See Union Pacific Corp. et a l . — Control — 

Missouri Pacific Corp. et a l . . 366 I.C.C. 459, 564--65, aff'd in 

part and remanded in part. 736 F.2d 708 (D.C. Cir. 1984), cert-

denied. 469 U.S. 1208 (1985), modified. 11 I.C.C.2d 668 (1987). 

Nothing in Commission or Board precedent, and certainly 

nothing in the Western Resources decision, suggest that a u t i l i t y 

i s now entitled to undertake an open-ended review of vi r t u a l l y 

a l l coal marketing documents, involving mines whose coal i t has 

never burnt and coal shipped to other u t i l i t i e s , in order to 

demonstrate that i t may be entitled to r e l i e f from the one-lump 

theory. Indeed, nothing in the precedents relevant to some other 
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u t i l i t y form a relevant part of the two-part showing that a 

u t i l i t y seeking r e l i e f must make in order to demonstrate that the 

one-lump theory does not apply. To the contrary, the precedents 

show just the opposite. The burden i s on the "specific u t i l i t y " 

claiming that the one-lump theory shouid not apply to show that 

i t i s entitled to r e l i e f based on i t s own competitive experience. 

See UP/MKT, at 476; Chicago. Milwaukee. St. Paul & Pac, R.R. — 

Reorganization — Acauisition by Grand Trunk Corp.. 2 I.C.C.2d 

427, 455 (1985), appeal dismissed. 799 F.2d 317 (7th C i r . 1986), 

cert, denied. 481 U.S. 1068 (1989). 

For example, Delmarva Power & Light Company, may be 

entitled to bid and related documents relevant to i t s own 

situation, but bid and a l l related documents prepared by CSX for 

some other u t i l i t y within the past 19 years (e.g., a u t i l i t y 

located hundreds of miles from Delaware and served by a different 

combination of railroads) are not even remotely relevant to the 

showing that Delmarva must make to overcome the one-lump theory. 

Indeed, i f Delmarva were to succeed in showing that the one-lump 

theory was not applicable to some of CSX's coal t r a f f i c , but 

could not sustain i t s two-part burden of showing inapplicability 

to i t s own t r a f f i c , i t would not be entitled to r e l i e f . See, 

e.g.. UP/MKT. 4 I.C.C.2d at 476-77. 

CSX would thus not nece.:;sarily object to a more 

appropriately constrained document request focused on the bid 

documents relative to the shipments of the particular Movant 

u t i l i t i e s , although of course Movants already have documents 
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relative to the bids they received. However, i t bears note that 

Movant Atlantic City E l e c t r i c Company, now served at destination 

by Conrail only, would be served by two railroads at destination 

i f the Board approves the acquisition (because i t i s in an area 

designated to be jointly served by CSX and NS) and thus i t i s 

obvious that i t could not sustain any argument in favor of a 

protective condition. Further, Movant Ohio Valley Coal Company 

i s not a freight payor f»t a l l — i t operates a coal mine that 

serves a u t i l i t y that has not propounded any discovery. 
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CONCLUSION 

For a l l of the above-stated reasons, the Motion to 

Compel should be denied. 

Respectfully submitted, 

Dennis G. Lyons 
Drew A. Harker 
Chris P. Datz 
Arnold Jr Porter 
555 12th Street, N.W. 
Washington, DC 20004-1202 
(202) 942-5000 

Samuel M. Sipe, J r . 
David H. Coburn 
Steptoe i Johnson LLP 
1330 Connecticut Avenue, N.W. 
Washington, DC 20036-1795 
(202) 429-3000 

Mark G. Aron 
Peter J . Shudtz 
CSX Corporation 
One James Center 
901 East Cary Street 
Richmond, VA 2 31129 
(804) 782-1400 

P. Michael Giftos 
Paul R. Hitchcock 
CSX Transportation, Inc. 
500 Water Street 
J a c k s o n v i l l e , FL 32202 
(904) 359-3100 

Robert C. Ross 
McGuire, Woods, Battle & Boothe, L.L.P. 
One James Center 
901 East Cary Street 
Richmond, VA 23219-403C 
(804) 775-1130 

Counsel for CSX Corporation and CSX 
Transportation, Inc. 

July 15, 1997 
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Opposition to the Motion of Atlantic City E l e c t r i c 
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Valley Coal Company's Motion to Compel Discovery (AEP -
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Surface Transportation Board 
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Washington, D.C. 20423 

RE: Surface Transportation Board 
Finance Docket 33388 

Dear Mr . Wi 11 iarv.s : 

Enclosed, please f i n d an o r i g i n a l and twenty-five 
(25) copies of t h i s l e t t e r /v-hich w i l l serve as the f^.mal 
f i l i n g by Southeastern Pennsylvania Transportation 
Autii o r i t y , commonly known as "SEPTA", i n the above-
captioned case. 

SEPTA hereby requests that i t be made a part'' to the 
above-captioned proceeding and that i t receive a..l past, 
present and future f i l i n g s that are before the Surface 
Transportation Board i n Lhis proceeding. 

Kindly d i r e c t your mail to: 

U.Nlfri-i.tD 
Oflica of ttie Secrelary 

•.Mil I 51997 

Part of 
Public Record 

John K. Leary 
General Manager 
Southeas tern Peniisy.lvania 

T r a n s p o r t a t i o n . A u t h o r i t y 
1 234 Market .Street 
10th F l o o r 
* i i l a d e l p h i a , PA 19107-3780 



Mr. Vernon A. Williams, 
Secretary - Surface 
Transportation Board 

July II, 1997 
Page -2-

A C e r t i f i c a t e of Service as required by the Board's 
rules i s attached to t h i s l e t t e r . 

Please date stamp and send the extra copy of t h i s 
l e t t e r back m the stamped envelope enclosed herein. 

I f you have any questions, f e e l free to telephone me 
at (215) 580-7318. 

Respectfully yours. 

Eugertfe N. Cipriani 
Assistant Deputy Counsel 

ENC/lr 

cc: Administrative Law Judge 
Jacob Leventhal 

Dennis G. Lyons, Esq. 
Richard A. Allen, Esq. 
Paul A. Cunningham, Esq. 

John K. Leary Jr. - General Manager, SEPTA 
Bernard Cohen - Assistant General Manager -

Strategic Planning, SEPTA 
G. Roger Bowers - General Counsel, SEPTA 



BEFORE: T H E 

S U R F A C E T R A N S P O R T A T I O N BOARD 

I n Re: CSX Corp. and CSX 
T r a n s p o r t a t i o n , I n c . , 
N c f o l k Southern Corp. 
an... N o r f o l k Southern 
Railway Co.--Control 
and Operating Leases/ 
Agreements--Conrail 
Inc. and Consolidated 
R a i l Corp. 

Finance Docket 

No. 33388 

CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t I have t h i s 11th day of J u l y , 1997 

served a t r u e and c o r r e c t copy of the f o r e g o i n g l e t t e r by Un i t e d 

States P o s t a l Service Express Mail on: 

A d m i n i s t r a t i v e Law Judge 
Jacob Leventhal 

Federal Energy Regulatory Commission 
888 F i r s t S t r e e t , N.E. 
Suite 11F 
Washington, D.C. 20426 

Dennis G. Lyons, Esq. 
Arnold & Port e r 
555 12th S t r e e t , N.W. 
Washington, D.C. 20004-1202 

Richard A. A l l e n , Esq. 
Zuckert Scoutt & Rasenberger, L.L.P. 
Suite 600 
888 Seventeenth S t r e e t , N.W. 
Washington, D.C. 20006-3939 

Paul A. Cunningham, Esq. 
Harkins Cunningham 
Suite 600 
1300 Nineteenth S t r e e t , N.W. 
Washington, D.C. 20036 

EugenQ) N. Ciprianlfi 
A s s i s t a n t Deputy Counsel 
Southeastern Pennsylvania 
T r a n s p o r t a t i o n A u t h o r i t y 
PA I.D. No. 2̂ 1̂43 

•cipr\«tbc«rts.71 
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^ CYPRUS AMAX 
Coal Sales Corporation 

July 11,1997 

400 TechneCenter Drive, Ste. 320 
Milford, Ohio 45150 
Phone:(513) 576-4192 
Fax: (513) 831-1801 

BY OVERNIGHT MAIL 

Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, DC 20423-0001 

Re: Finance Docket No. 33388 
CSX Corporation CSX Transportation, Inc. 
Norfolk Southern Corporation 
Norfolk Southern Railway Company 
-- Control and Operating Leases/Agreements -
Conrail Inc. and Consolidated Rail Corporation 

Dear Secretary Williams. 

Enclosed is our Notice of Intent to Participate giving notice that we intend to participate 
actively as a party of record in the oversight providing instituted in Docket No. 33388. 

Enclosed is an original and 25 copies of this Notice. 

Very truly yours, 

cc: All Parties of Record 

I 
Brad F. Hustoi, 

Oftice Qtti-3Secrt';:iry 

'JUI 1 5 1997 

Par: Of 
Public Re<xyd 

E W C IIMENT\BH\LI;TTEK< SXINTEN WPD 



BEFORE THE 

SURFACE TRANSPORTATION BOARD ji^^^ 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION. INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS -
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

NOTICE OF INTENT TO PARTICIPATE 

Cyprus Amax Coal Sales Corporation hereby gives notice that it intends to participate 

actively as a party of record (POR) in the oversight providing instituted in Finance Docket 

No. 33388. An origina' and 25 copies of this Notice is being sent to the Office of the 

Secretary. 

Respectfully submitted, 

Brad F. Huston, Manager - Logistics 
Cyprus Amax Coal Sales Corporation 
400 TechneCenter Drive, Suite 320 
Milford, Ohio 45150 

Dated: July 11, 1997 

Z \DOCUM£N rjlH\LETTE*VCSXlNTEN WPD 



Certificate of Service 

I hereby certify that I have on this, the 11th day of July, 1997, caused to ' e mailed 

upc. -ill parties a copy of the foregoing Notice of Intent to Participate by first-class mail, 

postage prepaid. 

^ jt<y y' 

Brad F. Huston 

PAR lES OF RECORD INCLUDE 

Judge Jacob Leventhal 
Federal Energy Regulatory Commission 
888 First Street Northeast 
Suite 11F 
Washington, DC 20426 

Mr. Richard A. Allen 
Zuckert, Scoutt & Rasenberger, L.L.P. 
888 Seventeenth Street, N. W. 
Suite 600 
Washington, DC 

Mr. Dennis G Lyons 
Arnold & Porter 
555 12th Street, N.W. 
Washington, DC 20004-1202 

Mr, Paul Cunningham 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Suite 600 
Washington, DC 20036 

E \DO( LMENnBH\LETTtK\C SXINTEN WPD 
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GUERRIERI, EDMOND & CLAYMAN, P.C. 

JOSEPH G I FRKIKRI. JR 

S A ElXMnsl) 
RliBKRI S C l A^MA^ 
D l HRA L Wll LEN 
J L I F R U A BARIOS 

A M Y B I 11, Ci«Rn*-BoKOR 

El ISl B SC HLAC KMAN 

1331 F STREET, N.W. 

WA-SHIN'-.TON, D.C. 20004 

(202) 624-7400 
FACSIMILE: (202) 624-7420 

July 11, 1997 

The Honorablfc Vernon A. Williams 
Secretary 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, D.C. 20423 

R«: Financ* Docicet No. 33388, CSX Corporation, «ti • I t r 
Norfolk southern Corp., et. a l . — R a i l r o a d Control 
Application—Conrail inc., tfti 

Dear Secretary Williams: 

The United Railway Supej visors Association ("URSA"), through 
i t s undersigned counsel, her«iby f i l e s notice of i t s i n t e n t t o 
p a r t i c i p a t e i n the above-referenced case as a party of record. 
Service of a l l documents upon the URSA may be made t o the 
undersigned counsel and t o William P. Hernan, J r . , who previously 
entered an appearance. 

Thank you for your a t t e n t i o n t o t h i s matter. 

Sincerely, 

LAA/A*-VV>^ xy 
/ 

Debra U. WisLlen 
Patrick R. Plummer 
GUERRIERI, EDMOND & CLAYMAN, P.C. 

cc: William P. Hernan, Jr. 
P.O. Box 180 
H i l l i a r d , OH 43026-0180 



CERTIFICATE OF SBRVICB 

I herehv c e r t i f y that copies of the URSA's notice of i n t e n t 

to p a r t i c i p a t e were served by f i r s t class-mail, postage prepaid, 

upon applicants' representatives, l i s t e d bellow, t h i s l l t h day 

of July, 1997. 

Jam<=s C. Bishop, Jr. 
William C Woolridge 
J. Gary Lane 
James L. Howe, I I I 
Robert J. Cooney 
George A. Aspatore 
Norfolk Southern Corp. 
Three Commercial Place 
Norfolk, V i r g i n i a 23510-9241 

Bruce B. Wilson 
Constance L Abrams 
Consolidated Rail Corp. 
Two Commerce Square 
2001 Market Street 
Philadelphia, PA 19103 
Paul A. Cunningham 
Harkins, Cunningham 
1300 19th Street, N.W. 
Suite 1600 
Washington, Li.C. 20036 

Mark G. Aron 
Peter J. Shudtz 
CSX Corporation 
One James Center 
901 East Cary Street 
Richmond, VA 23219 

P. Michael Giftos 
Paul R. Hitchcock 
CSX Transportation, Inc. 
500 Water Street 
Jacksonville, FL 32202 

The Honorable Jacob Leventhal 
Federal Energy Regulatory Comm'n 
888 First Street, N.E. 
Suite IIF 
Washington, D.C. 20426 
A t t n : STB Finance Docket 33388 

Richard A. Allen 
James A. Calderwood 
Andrew R. Plump 
John V. Edwards 
Zuckert, Scoutt & 

Rasenberger, L.L.P. 
888 Seventeenth Street, N.W. 
Washington, D.C. 20006-3939 

Clinton J. M i l l e r , I I I 
Daniel R. E l l i o t t , I I I 
United Transportation Union 
14600 Det r o i t Avenue 
Cleveland, Ohio 44107-4250 

Larry Pruden, Esq. 
Transportation Communications 

In t e r n a t i o n a l Union 
3 Research Place 
Rockville, MD 20850 

Larry W i l l i s , Esq. 
Transportation Trades Dept., 
AFL-CIO 

400 North Capitol Street, N.W. 
Suite 861 
Washington, D.C. 20001 

Richard Edelman 
Highsaw, Mahoney & Cle ke 
1050 17th Street, N.W. 
Suite 210 
Washington, D.C. 20036 

John M. Nannes 
Scot B. Hutchins 
Skadden, Arps, Slate, 
Meagher & Flom, L.L.P. 

1440 New York Avenue, N.W. 
Washington, D.C. 20005-2111 



Samuel M. Sipe, Jr. 
Timothy M. Walsh 
Steptoe Sc Johnson, L.L.P. 
133 0 Connecticut Avenue, N.W. 
Washington, D.C. 20036-1795 

Dennis G. Lyons 
Richard L. Rosen 
Paul T. Denis 
Arnold & Porter 
555 12th Street, N.W. 
Washington, D.C. 20004-1202 

Timothy T. O'Toole 
Constance L. Abrams 
Consoliuated Rail Corporation 
Two Commerce Square 
2001 Market Street 
Philadelphia, PA 19103 

R. glummer 
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Befon?Thc 
SURFACE TRANSPORTATION BOARD 

Washington. D.C. 

Finance Dockc* No. 33388 

CSX Corporation and CSX Transportation Inc 
Noifolk Southern Corporation and 
Norfolk Southem Railway Company 

Control and Operating Leases/Agreement 
Conrail, Inc. and Consolidated Rail Corporation 

to CSX Transportation Inc. 

NOTrc? OF INTENT TO P.4RTICIP.4TE 

Please enter the appearance ofthe undersigned on behalf of The Indian Creek 

Railroad Comparv, Anderson. Indiana, acting on behalf of the rail carrier, which intends to 

participate and become a party of record in this proceeding Pursuant to 49 C F R. § 1104.12. 

service of aU documents Wed in this proceeding should be made upon the undersigned. 

Dated; June 24.1997 Respectfully submitted 

Mr Thomas R. Rydman. Preaaent 
INDIAN CREEK RAILROAD COMPANY 
3905 W. 600 North 
Anderson, IN 46011-9238 

r!^'L. 



r f RTTFTCATE OF SERVICE 

I hereby certify that on June 24. 1997. a copy' '"̂ he foregoing Indian Creek Railroad 
Company's Notice Of Intent To Participate was served by first-class, U.S. mail, postage prepaid 
upon the following: 

James C. Bishop, Jr 
William C. Wooldridge 
James L Howe, III 
Robert J. Cooney 
George A. Aspatore 
Norfolk Southem Corp'̂ -M-on 
Three Conancrcial Place 
Norfolk, VA 23510-9241 

Richard A. Allen, Esquire 
James A Calderwood 
Andrew R. P'ump 
John V. Edwards 
Zuckert, Scoutt & 
Rasenberger, L.L.P. 

888 ScvOBtcenth Street, N W. 
Washington, D C. 20006-3939 

John M Nannes 
Scot B. Hutchins 
Skadden, Arps, Slate 
Meagher & Flom L L P. 

1440 New York Avenue,' W. 
Washington, D C. 20005-:̂ 111 

MarkG Aron 
Peter J Shudtz 
CSX Corporation 
One James Center 
902 Ha.st Cary Street 
Richmond, VA 23129 

P. Michael Giftos 
Taul R. Hitchcock 
CSX Transportation, Inc. 
500 Water Street 
Speed Code J-120 
Jacksonville. FL 32202 

liennis G. Lyons, Esquire 
Richard L. Rosen 
Pai \ T. Denis 
Amold & Porter 
555 12th Street, N.W. 
Washiiiglon, D C. 20004-1202 

Samuel M Sipe, Jr. 
Timothy M. Walsh 
Steptoe & Johnson L.L.P. 
1330 Connecticut Avenue 
Washington, D C. 20036-1795 

Timothy T OToole 
Constance L. Abrams 
Consolidated Rail Corporation 
Two Commerce Square 
2001 Market Street 
Philadelphia. PA 19103 

Paul A. Cunoingham, Esquire 
Harkins Cunningham 
Suite 600 
1300 Nineteenth Street. N W 
Washington. D C. 20036 

(i.^.y-x yf:,ju c. 
,—.-̂  , Notary . . V r , 

NOTARY PUBUC STATE OP INDIANA 
MAOisoNoxnynY , 

MY COMMISSION EXP. SEPT 11:1998 ] 
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io Rail Development Commission 
50 West Broad Street, Suite 1510 • Columbus. Ohio 43215 • 614 644.0306 phone • 614 728.4520 fax 

July 7. 1997 

Office of the Secretary 
Case Control Branch 
ATTN: STB FinarKe Docket No. 3̂ 388 
Surface Transportation Board 
1925 K Street. N.W.. Washington, D.C. 20423-0001 

RE: STB Finance Docket No. 
CSX Corporation and CSX Transportation. Inc., Norfolk Southem 
Corporation and Norfolk Southem Railway Company-Control and 
Operating Leases/Agreements --Conrail Inc. And Consolklated Rail 
Corporation 

The Ohio Rail Development Commission (ORDC) requests to be on the service list for all 
mformation impacting Ohio, including Petitions for Exemption. Sub- NO. 1, Sub-No 3 Sub-No 

^4. and Sub-No. 7. ^ "^/FoC,, .. 

\V Twenty-five copies of this request and a formatted diske' te in WordPerfect 6.1 accompany this 
letter. Ycu may serve us at the following address: 

Thomas M. O'Leary, Executive Director 
Ohio Rail Development Commission 
50 W. Broad Street, 15th Floor 
Columbus. OH 43215. 

If you have any questions you may contact me or Lou Jannazo at 614-644-0306. Thank you very 
much. 

Respectfully 

Thomas M. 0"Lear> 
Executive Director 

TMO/LJ/LN 
enclosures 

Offic« of tho Secretary 

:inf t 51997 

Public Poccrd 

Building Markets. Linking Cities and Securing Ohio's Future 



T 

Certificate of Service 

I , Thoma* M. O'Leary, hereby certify that the following persons were served the attached letter 
by first class mail: 

Administrative Law Jadge Jacob Leventhal 
Federal Energy Regulalory Comntission 
888 First St., N.E. Suite 11F 
W.ishington. D.C. 20426 

Dennis G. Lyons, Esq. 
Amold & Porter 
555 12th St., N.W. 
Washington. D.C.20004-1202 

Richard A. Allen, Esq. 
Zuckert Scoutt & Rasenberger, LLP 
Suite 600, 888 Seventeenth St., N.W. 
Washington, D.C. 20006-3939 

Paul A. Cunningham, Esq. 
Harkins Cunningham 
Suite 600, 1300 Nineteenth St., N.W. 
Washington., D.C. 20036 

Thomas M. O'Leary, Executive Direct 
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N E W Y O R K M E T R O P O L I T A N T R A N S P O R T A T I O N C O U N C I L 

Umn W . H U T U , P.E. 
Director '777S-V 

- - 7 
May 9,1997 

Ms. Linda Morgan, Chairperson 
Surface Transportation Board 
12th Street and Constitution Ave. N.W. 
Washington, DC 20423 

Dear Ms. Mo^an: 

We understand that the CSX Corporation and Norfolk Southem have petitioned the Sur&ce 
Traasportation Board to provide an expedited 2SS day review {hocess for the Conrril 
Acquisitior ^ >>posal expected to be submitted shortly. This letter is to inform you that the 
New York Metropolitan Transportation Council does not support the expedited 2SS day 
procedural schedule (as in Federal Register Doc. 97-10337). 

The acquisition of Conrail is a significant opportunity f« r improving the rail competitiveness 
in the New York metropolitan region. Therefore, careful review and analysis are mandatory. 
In order to develop the regional position that will benefit the regional and the national 
economy, in-depth discussions with stakeholders are required. 

To assure that the rail competitiveness in the region will be achieved, we uî e you to 
maintain the 365-day schedule that was originally proposed by the Surface Transportation 
Board. 

Thank you for your consideration. 

Sincerely, 

2fKt̂  
\ W. Harris, P.E. 

Executive Director 

urticeorth2 Secretary 

m \ c 1997 
f s l P-rt of 
«—I Public R-cc'd 

CA/JWH/vg-s 

pc: A. Borenstein̂  J. E. Bergnuu?, C. Adidjaja, NYMTC 

T H E M E T R T P . J L I T A N P L A N N I N G O R G A N I Z A T I O N 

1 WOULD THAUE C E N T I K • f.uiTt 8. f»«T . T t w Yo«» . NY • 10048-0043 . Ts t 212.938.3300 . FAX ^ 1 2 . 9 J 8 . 3 2 » 5 » BBS 212.938 4371 

W F B S I T F W W W D O T S T A T E N y . U S / H t C / N V M T C / C O U N C I L . H T M l . 



J ^ E W Y < . ) R K M E T R O P O I . S T A N T R A N S P O R T A T I O N C O U N C I L 

lunnW. H>iT».P.F.. 

STB FINANCE DOCKET NO. 33388 

The attached letter was sent to the following: 

25 copies 
Office of the Secretary 
Case Control Unit 
Attn: STB Finance Docket No. 33388 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, DC 20423-0111 

1 copy 
Administrative law Judge Jacob Leventhal 
Federal Energy Regulatory Commission 
888 First Street, N.E. - Suite 1 IF 
Washington, DC 20426 

1 copy 
Deimis G. Lyons, Esq. 
Arnold & Porter 
555 12th Street, N.W. 
Washington, DC 20004-1202 

1 copy 
Richard A. Allen, Esq. 
Zuckert, Sc.)utt & Rasenberger, L.L.P 
888 Seventeenth Street, N.W. 
Washington, DC 20006-3939 

1 copy 
Paul A, Cunningham, Esq 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Suite 600 
Washington, DC 20036 

T H K M K T K O P O L 1 T A N P L A N N I N G O R G A N 1 Z A T I O 

1 W..«( , U M K t , X r > r Suirf 82 F.»Nr NtwYoRk NY 10048-0043 • Tn. 212.938 3300 F«x 212 938 32«5 BBS 212 938 45:1 

i i i i i i l i i 
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WIIXIAN L. .SLOVEB 
c. MicRAF.i. L o r r u s 
DONAU) O. AVEBV 
JOHN B. LE SKVB 
KELVIN J . DOWD 
ROBERT O. A s E N B E B O 
CBRISTOPHER A. MILLS 
FRANK J . !>EBOOUZZ1 
ANOBEW B. KOUSSAB I U 

S L O V E R & L O F T U S 
AT-roCKBTS AT LiOT 

1884 S E V E K T X X i r r a STBZST, N. W. 

WASHIMOTON, o. c. aoooo 

May 1, 1997 

ai«r.fl»T-7i7;j 

BY HAI'ID D E L I V E R Y 

The Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
Case Control Unit 
ATTN: STB Finance Docket 33388 
1925 K Street, N.W. 
Washington, D.C. 2042.^-0001 

EfSTCREC 
OfticBoftheSacretary 

MAY - 2 IW 

iL 
Partot 
Public Record 

Re: Finance Docket No. 33388 
CSX Corporation and CSX Transportation Inc., 
Norfolk Southern Corporation and Norfolk 
Southern Railway Company — Control and Operatxng 
Leases/Agreements — Conrail Inc. 
and Consolidated Rail Corporation 

Dear Secretary Williams: 

Enclosed f o r f i l i n g i n response t o Decision No. 2 i n 
the above-referenced proceeding are an o r i g i n a l and 25 copies of 
the Comments of Centerior Energy Corporation on Proposed 
Procedural Schedule (CEC-01). Also enclosed i s a d i s k e t t e 
containing the t e x t of t h i s f i l i n g i n WordPerfect 5.1 format. 

An a d d i t i o n a l copy of t h i s pleading i s also enclosed. 
Kindly i n d i c a t e r e c e i p t and f i l i n g by time-stamping t h i s extra 
copy and r e t u r n i n g i t with our messenger. 

Thank you f o r your a t t e n t i o n t o t h i s matter. 

Sincerely, 

C. Michael Loftus 
An Attorney f o r Centerior 

En gy Corporation 

Enclosures 



7frt;L 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX 
TRANS PORTATION, INC. AND 
NORFOLK SOUTHERN RAILWAY COMPANY 
COMPANY — CONTROL AND OPERATING 
LEASES/AGREEMENTS — CONRAIL AND 
CONSOLIDATED RAIL CORPORATION — 
TRANSFER OF RAILROAD LINE BY 
NORFOLK SOUTHERN RAILWAY COMPANY 
TO CSX TRANSPORTATION, INC. 

Finance Docket No. 33388 

COMMENTS OF 
CENTERIOR ENERGY CORPORATION 

ON PROPOSED PROCEDURAL SCHEDULE 

OF COUNSEL; 

Slover & Loftuf 
1224 Seventeenth Street, N.W, 
Washington, D.C. 20036 

CENTERIOR ENERGY CORPORATION 

By: Mary E. O'Reilly 
Managing Attorney 
Centerior Energy Corporation 
6200 Oak Tree Boulevard 
Independence, OH 44131 

C. Michael Loftus 
Kelvin J. Dowd 
Jean M. Cunningham 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 
(2021 347-7170 

Dated: May 1. 1997 Attorneys and P r a c t i t i o n e r s 



BEFORE THE 
SURFACE T-RANSPORTATION BOARD 

CSX CORPORATION AND CSX 
TRANSPORTATION, INC. AND 
NORFOLK SOU':̂ HERN RAILWAY COMPANY 
COMPANY — CONTROL AND OPERATING 
LEASES/AGREEMENTS CONRAIL AND 
CONSOLIDATED RAIL CORPORATION — 
TRANSFER OF RAILROAD LINE BY 
NORFOLK SOUTHERN RAILWAY COMPANY 
TO CSX TRANSPORTATION, INC. 

'\ '^'/ 

Finance Docket No." 33388 

COMMENTS OF 
CENTERIOR ENERGY CORPOR.\TTON 

ON PROPOSED PROCEDURAL SCHEDULE 

Centerior Energy Corporation ("CEC") hereby submits 

these Comments i n response to the procedural schedule proposed by 

CSX and NS' to govern the Board's consideration of the A p p l i ­

cants' forthcoming c o n t r o l a p p l i c a t i o n . The Board i n v i t e d 

comments on the proposed schedule i n i t s Decision No. 2, served 

A p r i l 21, 1997. 

As explained below, CEC requests t h a t the Board modify 

the Applicants' proposed schedule to (1) allow a d d i t i o n a l time 

f o r the f i l i n g of responses to and r e b u t t a l i n support of respon­

sive and inconsistent a p p l i c a t i o n s ; (2) allow a d d i t i o n a l time f o r 

Board consideration of L.he primary a p p l i c a t i o n ; and (3) require 

' "CSX" includes CSX Corporation and CSX Transportation 
Inc. "NS" includes Norfolk Southern Corporation and Norfolk 
Southern Railway Company. As used herein, "Conrail" includes 
Conrail Inc., and Consolidated Rail Corporation. CSX and NS are 
re f e r r e d to c o l l e c t i v e l y as "Applicants." 



CSX and NS to f i l e a single b r i e f not to exceed f i f t y (50) pages 

i n length. CEC's proposed schedule revisions b e t t e r balance the 

Applicants' desire f o r expedited consideration of t h e i r proposed 

transaction, and non-Applicant p a r t i c i p a n t s ' i n t e r e s t s i n a f a i r 

opportunity to be heard and to have t h e i r comments and/or re­

quests f o r conditions considered by the Board. Further, CEC's 

proposed revisions f u l l y comply with the requirements of 49 

U.S.C. §11325(b). 

In support hereof, CEC states as f o l l o w s : 

I 

IDENTITY AND INTEREST 

CEC i s a corporation c o n t r o l l i n g The Cleveland E l e c t r i c 

I l l u m i n a t i n g Company ("CEI") and The Toledo Edison Company 

("TECO"). CEI and TECO are e l e c t r i c u t i l i t i >s serving approxi­

mately one m i l l i o n r e s i d e n t i a l , i n d u s t r i a l , and commercial 

customers throughout northern Ohio. Both use coal to f u e l many 

of t h e i r generation f a c i l i t i e s , and depend on r a i l t r a n s p o r t a t i o n 

to d e l i v e r t h i s coal from mines i n the eastern United States. 

CEI's and TECO's c o a l - f i r e d power plants are served by NS and 

Conrail. CSXT has aiso been involved i n coal movements from CSXT 

coal o r i g i n s . 

As a current and prospective customer of these r a i l 

c a r r i e r s , CEC has a d i r e c t and subs t a n t i a l i n t e r e s t i n t h i s 

proceeding. Applicants' proposed transaction w i l l dramatically 

a f f e c t the operations and f i n a n c i a l status of the r a i l r o a d s 
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involved, and w i l l l i k e l y impact the r a i l service available to 

CEC as w e l l . 

CEC intends to a c t i v e l y monitor developments i n t h i s 

proceeding, and to p a r t i c i p a t e formally i n f u t u r e phases as i t s 

i n t e r e s t s d i c t a t e . As a r e s u l t , CEC has a s i g n i f i c a n t stake i n 

the adoption of a procedural schedule t h a t protects the p a r t i c i ­

pation r i g h t s of affected shippers, and other commenters support­

ing conditions t h a t ameliorate the proposed transaction's a n t i ­

competitive impacts. 

CEC r e s p e c t f u l l y requests t h a t the Board enter i t as a 

party of record i n t h i s proceeding, and that the Board add to the 

service l i s t the names of CEC's representatives, i n order that 

they receive copies of a l l corronents, other f i l i n g s , orders and 

decisions. 

I I 

THE SCHEDULE PROPOSED BY 
THE APPLICANTS IS INADEQUATE TO 

PROTECT NON-APPLICANTS' DUE PROCESS 
RIGHTS, AND SHOULD BE CHANGED 

Barely four (4) months ago, a f t e r CSX announced an 

i n t e n t to seek Board approval for the a c q u i s i t i o n of Conrail i n 

i t s e n t i r e t y , the Board determined that a 365-day procedural 

schedule was necessary to "ensure that a l l p a r t i e s are accorded 

due process and [ t o allow the Board t o ] consider f u l l y a l l ot the 
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issues i n t h i s proceeding."' The i n s t a n t proceeding presents 

the Board and the affected public wi t h a complex and unprecedent­

ed proposal f o r the d i v i s i o n of Conrail between CSX and NS, unr^er 

a plan t h a t they alone negotiated i n complete secrecy. While 

p u b l i c l y a v a i l a b l e d e t a i l s remain incomplete, the plan appears to 

involve an i n t e r l o c k i n g combination of stock a c q u i s i t i o n s , asset 

purchases, leases, operating agreements, and j o i n t service 

arrangements. CEC submits that at a minimum, t h i s proceeding 

should be handled on the same basic timetable as that prescribed 

fo r the more straightforward a c q u i s i t i o n proposed i n F.D. No. 

33220. 

Though the Applicants claim otherwise,^ t h e i r plan f o r 

the d i v i s i o n of Conrail raises a number of s i g n i f i c a n t legal and 

r a i l regulatory p o l i c y issues properly cognizable under 49 U.S.C. 

§11323, et, seq. I n t e r a l i a , they include: 

• whether the Applicants' o v e r a l l d i v i s i o n 
of Conrail assets i s the most e f f i c i e n t 
and consistent with the public i n t e r e s t ; 

• whether and to what extent conditions 
can be c r a f t e d that would protect cap­
t i v e shippers from bearing the burden of 
the $4 b i l l i o n + premium that the A p p l i ­
cants propcse to pay f o r Conrail, as a 
consequenr:^ of t h e i r extended tender 
o f f e r b a t t l e ; and 

• whether the Applicants' plans f o r " j o i n t 
access" to key terminal areas, such as 
D e t r o i t , Toledo ana New York/New Jersey, 

"F.D. No. 3 3 220, supra, Decision served January 30, 1997, at 
4 . 

'See, P e t i t i o n to Establish Procedural Schedule, A p r i l 11, 
1997 ( " P e t i t i o n " ) , at 4. 
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a c t u a l l y w i l l r e s u l t i n bona i:ide trans­
p o r t a t i o n competition f o r shippers 
served by and through those terminals. 

To properly analyze and consider these and other 

equally important questions t h a t w i l l be raised by the A p p l i ­

cants' plan, interested p a r t i e s must have adequate; time to 

prepare t h e i r comments — both i n response to the primary a p p l i ­

cation and any responsive or inconsistent applications -- and the 

Board, i n t u r n , must have adequate time t o consider a l l p a r t i e s ' 

submissions i n lendering i t s -lecision. In at least two (2) 

s i g n i f i c a n t respects, liowever, the schedule proposed by the 

Applicants f a i l s t h i s t e s t . 

F i r s t , the Applicants' schedule allows only t h i r t y (30) 

days f o r the f i l i n g of responses to inconsistent or responsive 

ap p l i c a t i o n s , and only f i f t e e n (15) days f o r r e b u t t a l i n support 

of these applications. Experience i n recent Class I r a i l merger 

proceedings has shown that responsive applications can be nearly 

as complex and voluminous as primary a p p l i c a t i o n s , r e q u i r i n g 

extensive review and analysis by a f f e c t e d , i n t e r e s t e d p a r t i e s 

p r i o r to commeni:.' The Board recognized t h i s i n F.D. No. 33220 , 

prescribing s i x t y (60) and f o r t y (40) days, respectively, f o r 

"Applicants suggest that s i g n i f i c a n t responsive applications 
are not a n t i c i p a t e d in t h i s case. P e t i t i o n , at 7. Applicants' 
expectations, however, cannot determine the schedule adopted by 
the Board. Even under Applicants' schedule, the existence and 
extent of responsive applications w i l l not be .'<nown u n t i l 60 days 
a f t e r the primary a p p l i c a t i o n i s f i l e d . I f any advance assump­
tions are to be made i n t h i s regard f o r scheduling purposes, 
prudence d i c t a t e s that the Board assume there w i l l be one or more 
responsive applicants whose proposals w i l l merit serious and 
c a r e f u l consideration. 
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comments on and r e b u t t a l i n support o^ responsive a p p l i c a t i o n s . 

I d • , Decision served January 30, 1997, at 10. I t should do 

likewise here. 

Second, the Applicants propose th a t only f o r t y (40) 

days elapse between the close of the record and the Board's 

voti n g conference ( P e t i t i o n , at 2), during which time the Board 

also i s supposed to receive b r i e f s and hear o r a l argument. In 

contrast, the schedule adopted i n F.D. No. 33220 contemplated 

nearly twice as much time -- e i g h t y - f i v e (85) days. CEC believes 

that even three (3) months may be i n s u f f i c i e n t to allow a f u l l 

and c a r e f u l review of what undoubtedly w i l l be an extensive and 

complex record. However, to suggest, as the Applicants do, tha t 

the task should be completed in f o r t y (40) days i s both u n r e a l i s ­

t i c and improper as a matter of admi n i s t r a t i v e due process. 

In t h e i r P e t i t i o n , the Applicants claim that t h e i r 

truncated schedule i s j u s t i f i e d by (1) the substantial "up f r o n t " 

investments i n Conrail stock that CSX and NS propose to make; (2) 

the purported, impending "benefits of increased competition" 

r j s u l t i n g from t h e i r plan; and (3) a claimed need f o r expedition 

to avert a " d e t e r i o r a t i o n of Conrail service" pending Board 

consideration of the plan. P e t i t i o n , at 6. However, none of 

^Adding 30 days to the period proposed by Applicants f o r 
comments on responsive a p p l i c a t i o n s , 25 days f o r r e b u t t a l i n 
support, and 45 days to the time a l l o t t e d f o r Board d e l i b e r a t i o n s 
produces an o v e r a l l procedural length of 355 days, which i s s t i l l 
v^xpeditious by h i s t o r i c standards and four (4) months shorter 
than the maximum permitted under 49 U.S.C. §11325(b). 
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these arguments warrants the r e s t r i c t i o n of CEC's and other 

p a r t i e s ' p a r t i c i p a t o r y due process r i g h t s . 

That CSX and NS apparently have elected to make a $10 

b i l l i o r investment without p r i o r Board approval* should have no 

impact whatsoever on e i t h e r the procedural schedule or the 

Board's substantive d e l i b e r a t i o n s on the merits of the primary 

a p p l i c a t i o n . The Applicants' decision to pay Conrail stockhold­

ers f o r t h e i r shares before, rather than a f t e r , securing neces­

sary federal regulatory approval to acquire c o n t r o l of Conrail i s 

a purely voluntary action on t h e i r part. Nowhere i n the s t a t u t e , 

regulations or applicable case law precedents i s such an action 

directed or encouraged. I t would be a clear subversion of the 

administrative process i f the fa c t that the Applicants v o l u n t a r i ­

l y and unnecessarily have put investment d o l l a r s at r i s k i n 

advance of t h i s proceeding influences i n any way the determina­

t i o n s of whether, when, or on what terms t h e i r plan f o r Conrail 

should be approved. 

The Applicants' claim that a truncated schedule i s 

needed to hasten the "benefits of increased competition" i n the 

East assumes an ultimate f a c t not yet proven; i . e . , t h a t t h e i r 

plan to divide Conrail a c t u a l l y w i l l increase r a i l competition 

s i g n i f i c a n t x y . Legitimate questions e x i s t , f o r example, whether 

the Applicants' plans f o r " j o i n t access" tn various terminal 

^ P e t i t i o n , at 5. 
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areas' w i l l lead to e f f e c t i v e dual c a r r i e r service options f o r 

shippers using these terminals, or simply replace one market 

dominant c a r r i e r with another. Likewise, the Board must consider 

whether railroads who do not have a h i s t o r y of aggressively 

competing against one another i n the tr a n s p o r t a t i o n of coal® and 

who recently joined other Class I r a i l r o a d s i n decrying the 

alleged dangers of increased r a i l competition,'' w i l l maintain a 

serious price and service r i v a l r y i n the face of a $4 b i l l i o n + 

investment premium recovery challenge. In any event, the compet­

i t i v e benefits claimed by the Applicants are not so self - e v i d e n t 

th a t the Board need not allow reasonable time and opportunity f o r 

the presentation of a l t e r n a t e views. 

F i n a l l y , the Applicants profess a concern that Conrail 

service may det e r i o r a t e due to "employment uncertainty among 

Conrail management," i f t h e i r accelerated schedule i s not adopt­

ed. The Applicants do not explain how t h i s "employment uncer­

t a i n t y " i s s i g n i f i c a n t l y d i f f e r e n t i f a 255-day schedule as 

opposed to a 300 or 355-day schedule. Respectfully, CEC suggests 

t h a t the Applicants themselves could better minimize any uncer­

t a i n t y among Conrail's management personnel by o f f e r i n g more 

'The d e t a i l s of these plans apparently w i l l not be f u l l y 
revea.^ed u n t i l the primary a p p l i c a t i o n i s f i l e d . 

^See, e.g., Coal Exporters Ass'n v. United States, 745 F.2d 
76, 86-87, 90-91 (D.C Cir . 1984). 

'See Docket No. 41242, Central Power & Light Company v. 
Southern Pac i f i c Transportation Company, Comments of the Associa­
t i o n of American Railroads, dated October 15, 1996, at 36-46, 54-
55. 



information concerning s t a f f i n g requirements, etc. i n the event 

the Applicants' plan (or a reasonable v a r i a n t ) i s approved. 

Nevertheless, given the size of the subject transaction, the 

multitude of affected markets, shippers and smaller r a i l c a r r i ­

ers, and the myriad issues to be presented f o r resolution by the 

Board, the public i n t e r e s t i n adequate procedural safeguards 

c l e a r l y outweighs the Applicants' loosely defined speculation 

about i n d i r e c t , i n t e r i m employee impacts. 

I l l 

THE APPLICANTS SHOULD BE 
CONSIDERED A SINGLE PARTY FOR 

BRIEFING PURPOSES 

Prior precedent i n the Class I r a i l r o a d merger context 

confirms that applicants are treated as a single party tor 

purposes of br i e f i n g . ' " While the complex plan f o r a p r i v a t e l y -

negotiated d i v i s i o n of Conrail proposed by CSX and NS sets t h i s 

case apart from recent mergers i n many respects, t h e i r u n i f i e d 

f r o n t as co-sponsors of the plan and co-Applicants warrants that 

they be treated the same as t h e i r counterparts i n p r i o r cases f o r 

b r i e f i n g purposes. CSX and NS should be required to f i l e a 

single b r i e f , not to exceed f i f t y (50) pages i n length. 

The Applicants argue that i t would be more orderly f o r 

them to f i l e separate b r i e f s , as t h e i r plan f o r the d i v i s i o n of 

•°See, e.g., F.D. No. 32760, Union P a c i f i c Corporation, Et. 
Al. -- Control and Merger -- Southern P a c i f i c R a i l Corporation, 
Et A l . , Applicants' Brief dated June 3, 1996. 

-9-



Ccnrail also involves "separate, competing operating and market­

ing plans" for CSX and NS i n the event that t h e i r plan i s ap­

proved. P e t i t i o n , at 8. Nowhere do the Applicants suggest, 

however, that t h e i r plan for Conrail i s anything but a single 

u n i f i e d , a l l - o r - n o t h i n g proposition. A l l i i i d i c a t i o n s are i.nat 

planned asset acquisitions by one cannot and w i l l not go forward 

absent Board approval of corresponding a c q u i s i t i o n s by the other. 

Like other recent r a i l merger proposals, the CSX-NS plan i s an 

integrated series of complex business t r a n s a c t i o n s " th. ' w i l l 

be presented to the Board for approval as a whole. Though they 

are and are expected to remain separate companies, for purposes 

of t h i s proceeding they speak with a single voice i n support of a 

single proposal. In fairness to CEC and other, s i m i l a r l y - s i t u a t ­

ed par s, they should do so i n a single b r i e f . 

IV 

CONCLUSION 

For the reasons set f o r t h herein, the Board should 

modify the procedural schedule proposed by the Applicants and 

published i n Decision No. 2 to (1) extend by an a d d i t i o n a l t h i r t y 

(30) days the deadline f o r f i l i n g responses to responsive and 

inconsistent, a p p l i c a t i o n s ; (2) extend by an addit.onal twenty-

• i'/r example, merger applications often include m u l t i p l e 
approv l l requests f o r related l i n e sales, abandonments or track­
age r:ghts agreements. See, e.g. F.D. No. 32549, Burlington 
No r j; he rn Inc. and Burlington Northern Railroad Co. — Control and 
Merger -- Santa Fe P a c i f i c Corp., Et A l . , Decision served August 
23, 1995. 
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f i v e (25) days the deadline f o r f i l i n g r e b u t t a l i n support of 

respop.sive and inconsistent a p p l i c a t i o n s ; (3) extend by an 

ad d i t i o n a l f o r t y - f i v e (45) days the minimum i n t e r v a l between the 

f i l i n g of r e b u t t a l i n support of responsive and inconsistent 

applications and the scheduling of a Board voting conference with 

respect to the primary a p p l i c a t i o n ; and (4) require the A p p l i ­

cants to f i l e a single b r i e f , not to exceed f i f t y (50) pages i n 

length. 
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