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CSX CORPORA TION AND CSX ' RANSPOR TATION. INC , 
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SI PPLEMEN r [ () ( O M M E M S ANi) RKQl KS I FOR (ONDI ITONS 

suomitted un behalf of 

THE NATIONAL INDLS IR^AL T RANSPORTATION LKA(r i E 

ITie National Industrial Tran.sportation Fca.ute ("League") !ierch\ subinits 

this Supplcnieiit to ii., Co'iiiiienis imd Request Ti i Conditions liiai were Tiled on 

October / i , 1997 in this proceeding (NITl, ). On December 12, 1997 the Leag le 

signed an Agreement with the Norfolk Southern Corporaiion ('"NS") and the CSX 

Corporation ("CSX") regarding a numlx-r of matters that the League had raised in 

its Comments ai d Request for (Yiiiditions. .Among other things, lhe December 12 

.Agieefnci!t :)bli; ates the League to file a staiement with the Suiface 'Transportai-on 

Board ("SIB") withdrawing its request for conditions ar.d supporting tlie 

fiansaclion in all respects otiier than v th respect lo matters directly related to the 

conditions requested by the League at page 6, Section III of its October 21. 1997 

Comments and Rcq;.'esi tor Conditions ,\ copy ot the Agreement between the 

League. NS and C\S.\ is altnchcd to this Supplement Tor the Board's convenience. 



This Supplement has three purposes. First, this Supplement is filed to 

formally impl'Mnent certain of the obligations entered by the League as a result of 

its Agreement with NS and CSX. 

Second, since the December 12 Agreement seeks actu.n from and approval 

by the Board in a v j iety of matters, the League desires to set out lor the Board lhe 

prr.:ess by which this agreemen was entered, so that the Board, in evaluating this 

Agreement in the context of this transaclii/ti can be assured oT the broad-based and 

careful nature ofthe considcraiion ''lat was given by the League to this nutttei. 

ITiird, the League desires to briefly discuss both the general nature of the 

December 12 Agiec vMit. as well as the substance of its various piovi>iop , in 

order to explain to the i.oaid wh\ the Agreement oveiail is in the public interest 

;.nd why the agency should act approve those provisions of the .Agreement tor 

which approval is sought 

I . LFAGUF IMPLI-:MF:NTA HON Or THF AdRFIlMIlNT WITH NS AND 
CSX 

Tlie League states, pursuant lo the rcqu'ren. mts ofthe Agreement, that it is 

withdrawing its Comments and Request for Conditions tiled October 21. 19':*7 

("Comments and Request for Conditions") nd is suppv)rli.Tg the transaction in all 

respects other than with respect to matters directly related to the conditions 

requested by the League pertaining to rates summarized at page 6. Section III of its 

Comments ("Posi-implementation Rate Conditions"/. The .A .̂rccmeiit stales that 

the League reserves the right to pursue Post-lmpl:mentalio:t tiate Conditions. The 

parts of its October 21. 1997 Commen . and Request for Condition.s directly 

related to Post-Implementation Rale Conditions include the discussion set forth in 

SixMion III (pages 8-10); Section VI vpages L'S-27): Section Vll (},;'.>'es 27-31); and 

that part of Section VIII at p: ̂ les -̂ 2 48. The League respecttullv requests that 

these .sections continue to be considered by ;lie Board. 
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Moreover, the League wishes to make clear that the parties to the Agreement 

have affirmed that the consent by the League to the .Agreement is not to be 

construed as expressing opposition lo any condition or ••••sponsive or inconsistent 

application requested by any other party lo this proc "cding. 

IL iHF PROCF.SS OI- CONSIDI-RATION AND ADOPTION OF THF 
AGRr.hMi:NT WIT H NS AND CS.X B^ HIT. L I : . \GUT; 

As this Board knows, the League is a voluntary organi/.atic.n of shippers and 

groups and associations of shippers conducting industrial and/or commercial 

enterprises in all states of the Union. It i: a very bioad-based orgam/ation: ''..s 

members include industrial a.nd commercial enterprises both large Miiail, 

shipping extraordinarily ilivorse numbers and kiiuls ot commodities. Under the 

League's Articles of Incorporation and Bylaws, il operates unde i the authority of a 

Board of Directors eh cted annaally by the membership. 

'Hie work of the Lea;:ue"s Board of Directors and staff is assisted by large 

and broad-based < ommittees. whose membership is sv-le îed hy stall or the 

Lc-̂ gue's Boaid, but is instead comprised of all persi.-is who al an> lime indicate 

that they wish serve on pani alar co:nmUlee. Issues MIWIK mg tail mailers, for 

example, are re-inlarU refenxel to the League's large Railrv)ad Transportation 

Committee. Where a matter mvo'ves loiinal action by the League, a committee 

submits a recommendation to the I eiigue's î oard of Directors, for formal vote by 

the Board. . \ l various times, mttters requiring mote in ensive reviev* are 

considerec' by a subcommitti e or task force, or even a more itiibrmal group, before 

being considered by a committee as a w hole. 

The nature of the League as a large, diverse, and democratic organization 

mcctis that the League does not - and cannot -~ operate by con.sensus. but by 

majority vote. Indeed, the League lUrongh believes ti.oi the strength of its 

positions arises iu)i from mindless, "'leasi-comnion denomiiiator" unanimity but 
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from a broad-based and searcT.ing considc raliott of an issue f̂ y a very d verse and 

knowledgeable group of shippers. Cand̂  i discussion and respectful disagreement 

are part of this process: in iact. the League's Articles of Incorporation specifically 

protect -he rights of member co.npanies to take a position contriry to t' e p*. sition 

tak.̂ n L)y the. organization.. 

The acquisition of Conrail by NS and CSX has been, and will continue to be. 

an extrem.'ly important issue for the League. The position set forth in the League's 

October 21. 1*̂ '9/ Commcis and Request lor Conditions was developed after 

initial consideration of the matter by a task torce in June 1997. The initial taŝ  

force recornmendation concerning the approach to be i iken as the merger 

proceeding went fo:w rd was then ;idop:ed by the League's Railroad 

Transportation Committee ii> Ju'y 1997. after which it was siibnitted to and 

approved by the League's Board. As the administrative proceedit̂ g progressed, the 

League's position was lurther reiineo in light of (he evidence arising in the case 

and in light of further experience by the League s members, particjlar'v recent 

experience from tho implemeniation of past tail mergers, including the fiP/SP 

service meltdov-n. In late September, a more refined position was lex'cvvcd by a 

group of interested shiojier members of ihe League ami vvas discussed bv these 

shippers w ith represeniati. es of the applicants. -Xs a result of ihis re\ lew and 

discussion, a final proposed position was scM lo the nn.Miibers of the League s 

Railroad Transportation Committee for review and comment in very early October. 

The League's Comments were thei. drafted and submitted lo the agency on 

October 21. 1997. 

Substantially tho same process was followed in ihe consideration and 

adoption ofthe December 12 .Agreement between the League and the NS and CSX. 

Ju.si before the League's annual meeting in November. NS and CSX indicated lo 

League stall that tl ey would be interested in discussing a ntissihle selllemeni ofthe 

issues raised in the League's Comments and Request for Conditions. On 
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November 19. League staff announced at a well-attended meeting ofthe League's 

Raihoad Transportation Committee during the League's Annual Meeting that •he 

NS and CSX had proposed settlement i.iscussions; that staff and counsel would be 

meeting with f.'S and CSX: and that any proposal would be su.imitt.'d to the entire 

Railroad 'Transportation Committee for consideration and tc 'lie League s Board of 

Direc'ors for approval. During the meeting, Raiiioad 'Transportation Committee 

members suggested that another, in ""erson meeting of the Committee to review 

any settlement proposa. would also be T.olpiul. 

Accordingly, just alter the League's annual meeting. League staff and 

counsel met with NS and CSX to review a proposal that the carriers had submitted; 

a nurnber of clarifications and changes were tiiscussed. ami the railroads submitted 

a revised proposal. On December 2. a meciing of the Railroad 'Tran>portalion 

Committee was held in Washington. D.C. at which the rev.Ncd seitlcment piopo.sal 

was discussed. T'urther changes were negotiated, ainl a turther-tevised proposal 

was sent to the lull Railroad 'Transportaium Committee on December 8, which by a 

vote of 39 to 16 recommended approva. ofthe Agreement to the League's Board of 

Directors, 'niereafter, the Agreement was submitted lo the League's Board, wlm h 

approved the Ai ieement by a vote o\' }5 to 9. 

The similarity between the Leagu:'s October 21 Comments and the 

December 12 Agreement is not limited to the League's internal provedures for 

consideration of the matter. As the agency can itself determine by comparing the 

League's October 21 Comments and Request tor Conditions with the December I 2 

Agreement, an ettbrt was made to adi'.ress in the .Agreement man\ of the concerns 

raised by the League in its October 21 Comments and Request tor Conditions. 

Where agreement was not possible, the parties agreed to disagree. 

We tuin, then, to the substance ofthe Agreement. 
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III. THE DFCFMBI-R 12 AGRFFMLN'I BF'TWFFN THF LFAGUF. NS 
AND CSX RF.PRFSFN'TS A SCA!ND PARTIAL SF'TTLl-MLINT OF 
IMPORTANT MA'TTI-RS RAISriD IN THIS PROCIT-DlNCi. AND 
SHOULD BI-: APP'U)VT:D BY HIT: BOARD 

A. GLNLRAL N.vfi RL or Till-; Di-.ri MBi R 12 AGRI;I:MI:N'T BI'IAVLFN 
Tin; LiiACiLi:. NS AND CSX 

Two points should be emphasized about the general nature of the Agreement 

that the League has entered with NS and CSX. 

First of all. the Agreement is a settlement of certain matters raised in the 

League's Comments and Requests .'or Conditions. It is lhe luituie of a settlement 

that no partv receives all that it i,> asking; and that each part\. in deciding to settle a 

dispute, balances the hope of achieving more thi\)ugh litigation v.ith 'he risk that 

les.-> will be actually obtained. v,«t. the fact that a settlement involves a 

compromise is not t al' to deiiigra'e i*s value, for in the give and lake of 

negotiations there should emerge real benefits for both sides. In this case, the 

League believes that the Agreement does contain numerous, substantial and certain 

benefits for shippers. 'These include, for example, the carriers' promise to keep any 

point at which CcMirail now provides reciprocal switching, open tor reciprocal 

switching for a ten-year periou. and lo reduce t.om $450 to S25i) per car the 

reciprocal switching charges at those points, as well as numerous other benefits 

discussed further below . 

Second, it should be emphasized that this .Agreement is a partial seiliement 

between NS. CS.X and the League. It is a narrowing of differences ratii'-r than a 

complete resolution. The Agreement p-.ovides ihat the League can and the 

League will - still pursue matters in its Comments and Request for Conditions 

related to the so-called Post Implementation Rate Conditi( .is, which the League 

st'll strongly believes are needed in order to cure certain adverse effects and protect 

against certain substantial risks flowing from this tran.saction 
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B. SECTION-HY SncTiON COMMI:NT.S ON THT; D L C L M B L R 12 

AGRHLMLNT 

The League believes that it would be helpful to the Board to provide some 

background and rationale for a number of the provisions of the Agreement. The 

text ofthe Agreement, of course, speaks for ilself. 

.\. Creation of Conrail "Transaction Council 

The Agreement iirovides tor the creation of a Conrail 'Transaction Council 

("Council"), U) be c,imposed ol representatives Irom the cai'iers. the League, and 

any other organization of affected rail users, to serve as a forum for constructive 

dialogue. Th - .Agreement specifically states that the Council is iv i to supplant 

STB oversight ofthe transaction. The Ag.eement leq.iires NS and L'SX ro discuss 

the implcm.entation of the transaction with the C\)uncil. and ree|uiies N.*'" and CSX 

to respond to concerns raised by the Council. In ad<'ition to these IUIK lions, the 

Council is also to develop, wiiii NS and CSX. "objective, measurable slandart's" to 

be recommended to the Board lo u,-.e in reporting the progress of implementation of 

the transactioi 

'ITie League believes that a Coui.cii is a u.seful device to assist in t'x' process 

of dialogue be* ^eii shippers and the involved can iers that must take place if this 

transaction is to succeed. The League expects that ihc members ol the Council will 

be knowledgeable transportation professionals, able to provide both independent, 

useful ideas as well as inlomied feedback. While the actions c/f ihe Counci! clearly 

will not have and caniioi 'lave any legal force and effect, the League clearly 

expects that a recommendation to the carriers .'"rom a Council composed of 

representatives of the carriers' customers will carr\ a special weight not easily 

Ignored by rhe carriers. 

As no'icd above, the Council is lot intended to supplant Board oversight of 

the transaction, '^'ei. the Leatiue believes thai the Council can act as a valuable 

7 



addition to that oversight. As the recent activities related to the UP/SP service 

debacle indicate. Board oversight is an extremely valurble and powerful 

instrument, be.t il is by its nature a blunt tool. All parties would, the League 

believes, be assisted by a supplemental mechanisn^ that could hc more flexible than 

the formal procedures mandated by the Administrati- e Piocedure Act under which 

the Board must operate. 

Moreover, the Council is also not inieiuled to supplai.i other voluntary 

shipper councils or coniniiliees or the literallv luimlreds of coiU icls that are and 

will increasingly be taking place between the carriers and individual shippers. But 

these other activities are by their very nature specialized and limited, representing 

as they do the points of view of a single industry or company Hopefully, a broad-

based regular consideration of problems by a groap representing a variety of 

industries can provide a useful perspective, "leav ing" the ilirnkiiig of both NS 

and CSX and the shipping community. Moreover, a multi-imlustr; Council ma\ 

be able to better focus and highlight shippers" concerns than existing, specialized 

shipper councils or coniiiiiitees. 

B. Shared Asset Area Summary Description of Operations 

In Decision No. 4-, in this proceeding, the Boaril ordereil the Applicants i-i 

provide a detailed operating plan for the North Jersey Shared .\ssei .Area. In 

response to thai order. NS and CSX prepared CSX/NS-1 19. and ollered wiiiics.ses 

for deposition on November 19. 'The Agieement states ' at. by T'ebruary 1. 1998, 

NS and CSX shall provide a "summary description" of operations in each of the 

Shared Asset Areas ("SAA"). 

While the Board's Decision No. 44 was helpful lo detail operations in that 

area, a more "user friendly" format may also be useful. The League would note 

that, to date, no part\ interested m the Philadelphia/Southeni New Jerse> SA.A or 

the Detroit SA.\ has made a request to the agciicv for a deiailed operalii^g 
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description similar to that required by Decision No. 44 for the North Jersey SAA, a 

fact that suggests that shippers' concerns in these other areas iiuiv .lot be .is acute. 

Indeed, tl"- dense formal of CSX/NS-119 mav have e\en d'sccuraged shipper 

review: out ofthe numerous parties participating in the proceeding, many of whom 

have intere.ts in the effectiveness ol the carriers' services in the North Jersey 

Shared Asset Area, only seven parties (including the League) chose to attend the 

deposition ofthe witnesses designated to testify regarding CSX/NS-1 19. aud tewer 

still filed comments on the carriers' operating plan on November 24. 1997 as 

pemiitted by Decision No. 44. The December 12 Agreement, which provides lor 

the submission of a summary description by the carriers, could be especially 

helpful to shippers in the Shared Asset Areas who may not have the time or 

inclination to analyze a detailed operating plan. 

C. Labor Implementing Agreements 

'The Agreement stales that NS and CS.X "will ()btain" the iiecessarv labor 

implementing agreements prior to the Closing Date of the traiisa'.lion, ami "will 

advise" the S TB v hen that has been accomplished. Tiie League oelieves that these 

unconditional promises by the carriers will help to assure the shipping public that 

the chances lor a repla\ of the disastrous UP/SP experience are reduced. The 

League believes that the requirement for a formal, public iiotificaiion U) ihi- Board 

that a matter absolutely necessary for successful implementation ofthe transaclion 

-- labor impiMneiiting agreements -- is complete, vvill make the carriers 

particularly conscious of their responsibilities and particularly cautious in their 

assessment of their readiness. Moreover the carriers will be loathe to provide this 

notification if they know that a key party (such as labor) materiallx disagrees w ith 

that assessntenl. for no party to this proceeding will be disabled under this 

provision from expressing its own views about the carrier's notification to the 

Board, which ot course retains plenary power tnidei the statute and under Lie 
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oversight conditions made a part of this Agreement to oversee implementatioi. of 

the transaction. 

D. Management Information Systems 

Similar to the provision regarding labor implementing conditions, this 

provision of the Agreement requiies the carriers to advise the S TB that all 

management infoimation systems ("MIS"), including car tracking capabilities, are 

in place before the Closing Date. In UP/SP. this was not done, and shippers have 

suffered greatly because of the flaws in I P/SP s ability to track cars. The same 

considerations set forth with respect lo labor implementing agreeni' nts above are 

also true here. Moreover, other aspects of the Agreement ate also likely to assist in 

the process of developing the necessary management information systems. Tor 

example, the members of the Council should be in a position to ask the lough 

questions of NS and CSX on this matter even beiore the MIS ceriificalion is 

provided, and tl'.e League expects that the carriers will be extremelv cautious in 

making the MiS certification if they have not satisfied the shipper members of the 

Council that all necessary MIS systems are in place before the Closing Dale. 

Moreover, any party can submit to the Board its own views regarding to the 

carriers' certification. 

E. Oversight 

'The Agreement proviiies for a definite oversight period ot three years. The 

Agreement also provides that the Board on its own may provide lor addilional 

oversight now; and parties, including the League, may request an additional 

oversight period if the circumstances warrant. 

'Though this period is shorter than that appro\ed m the L' P/SP merger 

proceeding, this compromise is reasonable. The UP/SP iransaction involved the 

critical need for the emergence b\ BNST as substantial competitor in the areas 
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served by the trackage rights ordered in that case. That emergence, by its very 

nature, could noi lake place immediately. But that problem is not present in this 

iransaction. B> contrast, lhe key issues mvolved in this transaction are either 

operational (division of Conrail physical assets, personnel, computer systems, 

databases, contracts, communications systems, etc.). which must be faced and 

resolved very early in the process and whose success or failure should be known 

well before three years have passed; or involve mailers coveted b\ Post-

Implementation Rate Conditions, which are not covered bv the December 12 

Agreement. 

If operational circumstances after implementation ofthe transaction warrant, 

the Agreement provides the Board and the parties with the flexibility l(> extend the 

oversight period from three to five (or even niorei ears. 

F. Report:> 

The Agreement stales that the Board should require quarterlv reports from 

NS and CSX. with an opportunity for comment by shippers. This provision goes 

L.r beyond the quarterly oversight provided in UP/SP. since ii states ihat the 

carriers and the Council "shall recommend" the development of "measurable 

standards" for infonuation; aiv.i sets forth a number of nuillers which were not and 

still are not part the UP/SP reporting process. 

G. Speciticatioii ol Contract Mtiveiiient Responsibilities 

Section 2.2(c) of tne Transaction Agreeiiieiil sets torth how NS and CSX 

will divide current Conrail contracts Under thai p'ovision where only CS.X can 

provide .single line transportation. CS.X w ill provide 'he serv ices calletl for under 

the contract; where only NS can provide single ii.ie .ervice. NS will assume 

responsibility for operations under a contract. Bui if enhei NS or CSX can perform 

single line service (that is. CS.X and NS will both, serve the origin and the 
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destination), section 2.2(c) provides that the ca-riers will allocate the responsibility 

for providing service between them. 'Hius. under the current provision >liippers in 

such dual-carrier origin/destination situalions have no rights al all. even where both 

Carrie's could provide single-tine ser\ ice. 

'The League was concerned about this siiualion. and there w;is little 

precedent in past merger cases to assure that this piobieni would he recognized and 

rectified by the Board. Section II.C. ofthe .\gp'<MiieiU was thercloie negotiated to 

provide an opportunity to shippers to "undo " the carriers' choice where the carrie. 

to whom a dual-c;>rrier origin/destination contract was assigned, was not 

perfomiing to the shipper's satistaclioii. Thus, where shippers now have no rghts 

at all. the December 12 Agreement gives all shippers an opportui.ii\ tor expedited 

legal redress. 

Specifically, the Agreement provides that. Ix'ginning .MX moi hs :ifler the 

Closing Date, if the shipper is dissatisfied with the setv ice it is receiving, it can 

submit to expedited, binding arbitration the question o; wlie her service under the 

contract should be iKnsferred to the other carrier. Six months appeals to be a 

reasonable "test period" for the shipper to cvaTiate the serv lee and tor the carrier to 

rectify any problems. Moreover, the Agieemeni coniemplates th .t an arbitr:<Mv)n 

protocol will be developed nelore Julv 1, 199.S so that expedited arbitration 

procedures are actually in place by the Closing Date, with the arbitration itself to 

take no more than 30 days after the arb 'lator r> selected. Thus, the arbitration 

process itself is designed to be iiiexixuisive and will not Jel 'v resolution ot tl j 

matter. 

11. Transload and New Tacililies W iihm the SAA 

'Hiis provision clarifies the ct 'iditions under which CSX and NS will have 

access to tran.>load or new facilities within the S.A.As. .Access to new tacililies 

developed .solely by one carrier is limited to the railroad thai elevelops lhe facility, 
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since no carrier would in\est its own nionev in a new facilil) it it luul to share that 

facility with the non-invesiing carrier w itlioiit compensation. 

I . Reciprocal Sw itching 

'The Agreement provides ti:al all points at which Conrail now provides 

reciprocal switching ^vill lv kept open to reciprocal switching lor ten vears alter 

the closing date. This provision will assme thai Conraii's practice ol canceling 

reciprocal switching -- practice that has bedeviled shippeis tor vears • will end. 

Indeed, no o'.her carrier in the nation -- including NS ami C S has had C onrail s 

record for cancelling reciprocal switching services More the point, under the 

law as it slant's t .day, a carrier can cancel reciproi'a! switching with virtual 

impunity, with shippers' onlv remeilv being a leiigthv chalLr.ge under the Board's 

competitive access rules.' iiiuier which shippers h ive never won a single case. 

The December 12 .Agreemen; will change this siiuatioii completel\ with 

respect to reciprocal switching now prov itletl hv ('oiir.iil. ' The recipro..al 

switching provision in the December 12 .Agreement will absolutelv insure that, 

whatever economic incentives drove Conrail in the [lasi to cancel reciprocal 

switching will not infect eiiher NS or CS.X for at least a decide. Thus, the 

important competitive pressures that can .onie to hear through rec!|in)cal switching 

wi ' l Oe available lv> all siiippers with reciprocal svv itching services now [irov ided by 

Conrail. pariicularK when this provision of the December 12 .Agreement is 

' Ĵ K^ I-.K, !j I 144 ( UH>7), 

^ 'This pritviMDii IS limited to reeiproe.il s'.Mtehine iii>\̂  iirovidecl h\ Coiir.iil hee.uise 
recipriKal switehinu prinided bv eillier NS or L S \ (o- in other e.uTiers. toi iti.u m.iuen lo 
(\)nr:iil may he .irgiied iu)t u> he a ehantie in the cure ii eom|ielitive sitiiaiioti eaiiseil by the 
traiisaetioii. and therett)re, under the Board's longstandinji apjiroaeh set tonli m its rules and 
applied in everv reeeni merger proceeding. ineUidiiiL this one. .iiid pfiDved In the courts, would 
not fall within'the ambii (̂T remedial action by the Board, .Se . 4̂ ) C I R ^ 1 1XO, 1 (c)(2)(i); 
UP/SP. slip op. ai 100. U.S. i>N/ST, slip op, at .S.S .̂ 6; se<- al.so. Decision No, 40 in this 
prixreeding, slip op. at 2; see also. Grainbel. Corp. v. STB. lOM T ,̂ d 7̂ )4. '7̂ )7 (n r (^ir 1997). 
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combined with the drastic reduction in reciprocal switching charges discussed 

immediately below. 

J. Reciprocal Switching Kates 

Linked to the provision above to assure that reciprocal switching points are 

kept open is a provision in the Agreement that drastically reduces the current 

Conrail reciprocal switching rates of „boi:l $450 per car by neari\ half, to not mote 

than $250 per car, in .he case of reciprocal switch charges between NS ami CSX at 

points where Conrail now provides reciprocal switching, lo be adjusted only 

annually by the RCAI-'-Li. Where Conrail now provides reciprocal switching at 

other poinis or lo oihci carriers (i.e.. not NS and CSXi. the rales will be the 

existing reciprocal switch charges subjeci to RCA! -U adiustmeiu, or the rates in 

settlement agreements vvith other carriers. Reciprocal swiichiiig rales will m any 

case will be limited onlv to adiustmeni b\ the RC.AL-f ', for a peru)d of five years 

after the Closing Date. 

This Agrec'iieni. then, implements a very substantial decline in currently-

existing reciprocal switching rates, to the substantial benefii oi shippers throughout 

the current Conrail service territory. 

K. Gateways 

'The Agreement clarifies that NS and CS.X anticipate that all major 

interchanges with other carriers will be kepi open "if tlie> are economically 

efficient." This provision clarifies the current stale of lhe law. In considering this 

provision of ihc December 12 Agreement, the League recognized that the agency 

has, since the Staggers .Act, generally refused in llie context of a merger proceeding 

as a matter of formal policy to limit carriers' discrerion to make elficiency-

enhancing improvemenis m interchanges with oihei carriers. .Sec. Hnh'niukin\i 
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Comernin^ Traffic Protective Conditions in Railroad Consolidation Proi ce.Uniis, 

366 I.C.C. 112(1982). 

L. interiine Service 

Because NS am! CSX are dividing the Conrail system, this transaction, 

unlike others before it, will create shippers who were served in single line service 

'•)y Conrail, but after implem-.Mitation of the transaction will be served in joint line 

service by NS and CSX - so-called "I-to-2 shippers." Because single- îne service 

is frequently superior to joint line service, these shippers may be disadvantaged. 

.Section III.T;. of the December 12 Agreement attempts to address these 

situations. 'The Agreement provides that, in such situations that involve 

movements of more than 50 cars in the calendar y^ar prior to the Control Date. NS 

and CSX will pro ect the existing Conrail rate to that shipper loi a three-vear 

period, subject to RCAT-U increases, and work with that shipper to provide fair 

and reasonable joint line service. If the shipper disagrees with the -outing or the 

interchange point, the dispute will be submilled to expedited, biiuling arbitration. 

'ITie League believes that this is a fair ami re. soiiable compromise, and will 

provide to "l-io-2 shippers" who have significant transportation volumes over a 

particular single-line-io joint-line route both rjte protection and a means of 

redressing service failures. 

III. CONCLUSION 

Hie League respecttiilly requests the Board to approve the December 12 

Agreement betw.en NTTL. NS and CSX. as set lortn in that Agree iieiii. 
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Respecttullv submitted 

Nicholas J. Lfi^icliae 
I redenc L. V^)Oii 
DONIil.AN, CLLARY, WOOD& 

MASI.R. PC. 
1 UK) New York Avenue. N.W. 
Washingion. D.C. 2(KK)5-39.̂ 4 

Ailonii'xs for The Natiomil hulnstrial 
I ran sporliUion League 

January l3.1998 

Certificate of Service 

I hereby certify that I have on this 13th day of January 1998 served a copy of 

the foregoing Supplement lo Comments and Request iox Conditions on all parties 

of record, in accordance with the Rules of Practice. 
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AGREEMENT BETWEEN THE NATIONAL INDUSTRIAL 
TRANSPORTATION LEAGUE, NORFOLK SOUTHER^. AND CSX 

THIS SETTLEMENT AGREE MENT, made this J ^ d a y of December, 
1997, between and among, on the one hand, Norfolk Southern Corporation (NS) 
and CSX Corporation (CSX) on behalf of their rail carrier subsidiaries, and, cm the 
other hand, the National Industrial Transportation League, an organization of 
affected raii users, (Organization). 

WITNESSETH that 

WHEREAS, NS and CSX have filed an application (Application) 
before the Surface Transportation Board (STB) in Finance Docket No. 33388, for 
authority to control and operate specified portions of Conrail, and 

WHEREAS, the parties desire to record the terms on which the 
Organization and NS and CSX have agreed on certain maners, and the remaining 
conditions that the Organization may seek from the STB 

NOW THEREFORE, for and in consideration of the mutual covenants 
contained herein, NS, CSX and Organization agree as follows: 

1. Upon execution of this agreement. Organization shall file a 
statement withdrawing its request for conditions and supporting the transaction in 
all respects other than with respect to matters directly related to the conditions 
requested by Organization pertaining to rates summarized at page 6, Section III 
("Post-Implementation Rate Conditions") of its October 21, 1997 Comments and 
Request for Conditions submitted to the STB. NS and CSX shall file with the STB 
a statement that they do not oppose action by the STB consistent with the terras of 
thjs agreement. Organization shall not take a position inconsistent with this 
agreement, except that Organization reserves the right to pursue the conditions 
requested pertaining to Post-Implementation Rate Conditions and NS and CSX 
reserve the riglit to oppose those proposed condi'-ions. This agreement by 
Organization is not to be construed as expressing opposition any condition or 
responsive or inconsistent application requested by any other paity to this 
proceeding. 



2 The terms of this agreement are set forth in Appendix A. Except as 
spc'Cifisd otherwise m this Agreement, defined ter.Tis have the same meaning they 
have in the Application. 

IN WITNESS WHEREOF, the parties hereto have caused this 
agreement to be executed by their duly aulhoriz-d representatives. 

CSX NS NITL 

By: .jeatiZ^yt^*^ By:, 
me-. /f-fM^-^lfiSf Title 
Date: /Z-ia.-^ ? Date: 



APPENDIX A 

I. Implementatioo and Oversight - Pre Closing Date 

A. CQuncil. NS and CSX will create on or beforu February 1, 
1998, a Conrail Transaction Coimcil (Council). The Council 
shall consist of representatives from NS and CSX, each 
Organization that has agreed to the terms of this Agreement and 
representatives of other organizations of affected rail users. The 
Council is intended to fimction as a forum for constructive 
dialogue. NS and CSX shall discuss the implementation process 
with the Council. The Council may present to NS and CSX 
mechanisms to identify and address any perceived obstacles to 
the effective and efficient implementation of the proposed 
transaction, and may convey to NS and CSX any particular 
concerns or recommendations with respect to implementation 
planning or the implementation process. NS and CSX shall 
endeavor to address such presentations, concerns or 
reconmieiidations, and shall report to the Council on the actions 
taken with respect thereto or the reasons for taking different 
actions. The Council is not intended to supplant STB oversight 
of the transaction as set forth in Section II of this Appendix A. 

B. Shared Asset Area (SAA") Summary Description of Operations. 
In order to facilitate a better ciderstanding of the SAA's among 
the shipping public, NS and CSX shall provide to rhe Council 
no later than Febmar>' 1, 1998 a summary description̂  of how 
operations will be conducted in each SAA, i.e. Northern New 
Jersey, Philadelphia/Southern New Jersey and Detroit. 1 he 
summary shall focus on the function and interrelationship of the 
various crews of each railroad, the dispatching controls and the 
effect of the SAA's on individual shippers with respect to 
concerns such as cir ordering, car supply and car location. 

C. Labor Implementing Agreements. NS and CSX will obtain the 
necessary labor iniplemeniing agreements prior to the Closing 
Date and will advi.<:s the STB when that has been accomplished. 
NS and CSX will, consistent with safe and efficient rail 
operations, implement rhe transaction as soon after Control 
Date as possible. If NS or CSX request the STB to initiate the 

I 



labor implementing agreement process prior to the Control Date, 
Organization will support the request. 

D. Management Information Systems. Prior to the Closing Date, 
NS and C. X will advise thic STB that management information 
systems designed to m.'inage operations on the former Conrail 
system within the SAA'L' and interchanges betvveen the 
NS/Conrail and CSX/Conrail systems, including necessary car 
tracking capabilities, are in place. 

n. Implementation and Oversight - Post Closing Date 

A. Oversight. The Board should require specific oversight of the 
implementation and effect ofthe transaction for a three-year 
period. This condition is not intended to limit the authority of 
the Board to continue oversight beyond the three-year period, or 
limit the right of any party, including the Organization, lo 
request continued oversight if conditions at the end of the three 
year period wanant such a request. 

B. Reports. As part of this continuing oversight, the Board should 
require quarterly reports from NS and CSX and should provide 
an opportunity for comment by shippers NS, CSX and the 
Council shall iointly recommend to the Board objectiv*?, 
measurable standards to be used in such reports. The base for 
the standards, to the extent the inforraation is readily available, 
shall be the standards on Conrail prior to the Control Date. In 
addition to the mea-̂ urable standards, information in the 
quarterly reports may include; 

a stattis of i.mplementation plans for operations in the SAA's; 
b. status of labor implementing agreements; 
c. status of integration of management infoiin/ition systems; 
d. status of allocation of responsibility for pertorming Conrail 

u ansportation contracts; and 
e. any other matters about which the Board or Council 

reasonabl}' req:iests information. 



^ SPCv'ification of Tran>;pprtpt}̂ n Cpntracf MflVftrrfinr 
E£Si2i2asjbiJitifis. NS and CSX wili cause Conrail transportation 
contracts to be allocated between their rail carrier subsidiaries 
and discharged in accordance with their terms subject to 
allocation and other terms of Section 2.2(c) ofthe Transaction 
Agreement beuveen NS and CSX. If a shipper whose contract 
has been allocated pursuant to the "Percentage Division" of SO-
SO provided for in such Section 2.2(c), is dissatisfied with the 
service it receives from the carrier performing the contract from 
specified ongins to specified destinations, it may at any time 
after six months from the Closing Date (after v îtten notice to 
the can-ier as to claimed operating or other deficiencies below 
the level at which Comail provided performance ofthe contract 
and an opportunity of thirty d̂ ys to improve its performance and 
to cure those deficiencies going forward), submit the issues to 
expedited bmding arbitration under an arbiu-ation protocol for 
the selection of arbitrator(s) and the conduct ofthe arbitration to 
be developed by NS, CSX and Organization not later than July 
1. 1998, with arbitration to be concluded within thirty days from 
the date the arbiter is selected. In that arbitration, the issue 
shall be whether there is just cause because of such deficiency in 
performance to have the responsibility for the performance of 
the contract (for the specified origin/destination pdrs) 
transferred. In such arbitration the only remedy shall be if such 
just cause appears, to order the transfer of such responsibility for 
performance to the other carrier. Such transfer shall be effected 
unless the transferee certifies that it is not operationally feasible 
for It to perform the service; provided, however, that unless 
othervv ise agreed by NS. CSX and the shipper, such transfer 
shall not become effective for 30 days in order to allow NS and 
CSX to make the appropriate operating changes. Except for 
such transfer, such arbitration shall not address or affect in any 
way the rights, obligations or remedies of any party under the 
terms of such contract; and the award in such arbitration shall 
not be deemed to establish any facts with respect to the 
performance of such contract for any purpose other than the 
arbitration. No such transfer of responsibility shall affect the 
"50-50" Percentage Division of revenues and expenses with 



respect to the contract in question a.nd the other contracts which 
are allocated pursuant to the "Percentage Division" in Section 
2.2(c) ofthe Transaction Agreement. Notwithslsnding the 
maintenance ofthe Percentage Division of 50-50, no 
reallocation of any other conu ĉt shall be made to equalize the 
responsibilities for performance of tr.e contracts subj-ct to th*» 
Percentage Division. 

III. Other CondLIons and Provisions 

A. TraiislfiM.andi4cw Facilities withip tĥ  SAA During the term ofthe 
Shared Assets Operating Agreements, any new or existing facility 
within the three Shared Assets .Areas (other than an "Operator 
Facility") shall be open to both NS and CSX, to the extent and as 
provided in those Agieements, includmg, without limitation, Section 6 
thereof By n ay of example of the foregoing, the Agreements 
generally provide that: 1) both NS and CSX will have access to 
existing or new shipper owned faciliUes, 2) both NS and CSX w.ll 
have the opportunity to invest in joint facilities in the Shared Assets 
Areas in order to gain access ro such facilities, and 3) either NS or 
CSX may solely develop facilities that it will own or control (such as 
transloading facilities or automotive ramps) that will be accessed 
exclusively by the raifroad that develops such facility. 

B. Re^mimc^wkching. NS or CSX, ai ':e case may be, will 
cause any point at which Conrail now provides reciprocal 

;tch?ng to be kept open to reciprocal switching for ten years 
afttr ;;ie Closing Date. 

Reciprocal Switching RatfS For a period of five years after 
the Closing Date, reciprocal switch charges between NS and 
CSX at the points referred to in the preceding paragraph will not 
exceed $250 per car, subject to annual R C A F - U adjustment, and 
at other points andyor with all other carriers will not exceed: (a) 
where no sepi'xate settlement is made between carriers, the 
'Existing rates subject to RCAF-U adjustment, or (b) where there 
are such stttlements, the amount therein prescribed (not in 
excess of that provided for in (a);. The foregoing does not 



apply where NS and CSX have entered into agreements 
intended to address so-called 2-to-I situations as set forth in the 
Application. 

D. Gateways. NS and CSX anticipate that all major interchanges 
•A'ith other carriers will remain open as long as they are 
economically efficient. 

li. Inierline Servjp .̂ This paragraph docs not apply to a shipper 
who has aii existing Conrail transportation contract if a more 
favv̂ rable treatment is provided under Section 2.2(c) ofthe 
Transaction Agreement. NS and CSX agree t. take the 
followi> ig actions with respect to transpo'tation services to 
Conrail shippers on routes (i.e. origin-destination pairs) over 
which at least fifty (50) cars were shipped in the calendar year 
prior to the Control Date in single line Conrail service (i.e. 
origin and destination served by Conrail) where that service will 
become joint line NS-CSX after the Closing Date. Upon request 
by the affected .shipper, NS and CSX will, for a period of three 
years, (a) maintain the Conrail rate (subject to RCAF-U 
increases); and (b) work with that shipper to provide fair and 
reasonable joint line service. If a shipper objects to the routing 
employed by NS and CSX, or to the point selected by them for 
interchange of its traffic, the disagreement ô 'er routing or 
interchange, or both, shall be submitted to binding arbitration 
under the procedures adopted by the STB in Ex Pane 560. The 
arbiter in such an arbitration shall determine whether the route 
employed by NS or CSX or the point of interchange selected by 
them, or both, satisfies the requirements of 49 U.S.C. §10705; 
and if it not, the arbiter may establish as the sole award in such 
arbitration, a different route or point of interchange for such 
traffic. 

F. STB Appr<;̂ yal- Except as provided in this paragraph, this 
agreement is not subject to STB approval and will be binding on 
the parties in the absence of STB â p̂roval except with respect 
to any provision disapproved b> the STB or inconsistent with 
thE STB's action on the Application. Notwithstanding the 



foregoing provision, the parties will ask the STB to approve the 
creation ofthe Council, the excha-.ge of information, the 
process for addressing shipper implementation and service 
concerns hereunder and fJie allocation of transportation contracts 
under 11(C). In the absence ofsuch approval by the STB, NS 
and CSX shall not hm obliged to take any action which m their 
sole judgment might create liability under the antitrust laws. 
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NEFGO 
NORTHEAST OHIO FOUR COUNTY REGIONAL PLANNING & DEVELOPMENT GRGANI7-ATI0N 

969 Copley Road. Akron. Ohio 44320-2992 (33C) 836-5731 • Fax (330) 836-7^03 

Gay/e Jackson. Chair 

HonorabI i Vemon A Williams Secretary 
Surface Transpolatio.i Board 
• K Street. N W 
Washingtan, D C 204.23-0001 

January 7, 1998 

I 

Jos., h hadley. Jr, E^Leatttye Director 

^4/ 
SUBJECT Finance Docket No 33388, CSX Corporation and CSX Trar.sportation, Inc , 

N .rfo!l: Southem Corporation and Norfolk Southem Railway Co—Control and 
Operating Leases/Agreements-Conrail Inc and Consoliuated Rail Corporation 

Dear Secretary Williams; 

Enclosed ."re one original and ten (10) copies of the Certificate of Service verifying i.>ur 
submission of pievious filings on October2l, 1997 (MRTA-I) and December 15, 1997 (MRTA-
2), to RoDert J Cooper at his corrected address, as required by Decision Numoer 27. 

These submissions were made by the Northeast Ohio Fc ur County Regional Planning and 
Development Or^anizatioii (NFFCO) as a partv of record '̂ n behalf of the METRO Regional 
Transit Authority (METRO) and the Summit Count>' Port /\uthorit\ NEFCO is a regi<>nal 
council representing Portage Stark, Summit, and Wayne counties and their local govemments in 
northeast Ohio in the areas i f econom-c iJid environmental planning 

If you '.ave any questions, please contrct me at (330) 830-573 1 Thank you. 

Sincerely, 

Sylvia R Chinn-Levy 
Economic DevelopnK 't Planner 

r 
SRCilm ' 

Enclosures ' 

^ tNTEfltO 11 
Otfice of tho S« t̂8?y 

Cooperation and Coordination in Development Planning 
among lî .e Units of Gcvarnrner t in Portage, Stark, Summit and Wayne Counties 



CERTIFICATE OF SERVICE 

I hereby certify that 
Conditional Operating 
Responsive .Application 
Transit Authoritv and the sun 

' te 7th day of January, 1998 I served a copv of the Request for 
Jie METRO Regional Transit Authority and th. Response to 
•eeling and Lake Lne R?ilway on behalf of METRO Regional 

nt County Port Authonty by first class mail, postage prepaid. 
upon Robert J Cooper, United Transportation Union, as required ^y Decision No 27 

Sylvia R Chinn-Levy 
Northeast Ohio Four Coun.y 
Regional Planning and 
Development Organization 
9i)9 Coplev Road 
Akron, OH 44320 
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. • '-nof 

RICNARO A. A'.LEN 

LAW O F f . . ; E 5 

CKERT. SCOUTT & R,-ySENBERGER. L.L.P. 
8 C 8 S t VE»«TF.CK'TH S T R E E T N W 

W A S H I N r , TON D C 2 0 0 0 6 - 3 S 3 9 

TCLEPM' Nd I 2 0 2 I £ : 9 e - 8 S S O 

FACb lMILES ( 2 0 2 ) 3 4 2 - ^ E 3 

I 2 0 2 1 3 4 2 13 16 

January 12, 1998 

Via Hand Df»livery 

Vernon A. Williams 
Secretary 
Surface Transportation i r d 
1925 K Street, N.W. 
Washington, D.C. 20423-0001 

Re: OSX Corporation and CSX Transportation inc.. Norfol.V 
Scnthern Corporation and Norfci.k Southe. n Railway 
Company — Control arr; operating Leaser^ Agreements — 
Conrail, Inc. and Consolidated Rail Corporation, 
Finance Docket No. 33388 

Dear Secretary Williams: 

On behalf cf the Applicants, I submit an o r i g i n a l and 
twenty-five cop'es of CSX/NS-189, Errata t o the Applicant • 
Rebuttal. Also enclosed i s a 3 1/2" computer disk containing the 
pleading i n WordPerfect 5.1 format, which i o capaMe of being 
read by Word^-^erfect 7.0. 

Should you have any questions regarding t h i s , please c a l l . 

Sincerely, 

/ 

Richard A Allen 

Counsel f o r Norfolk Southern 
Corporation and Norfolk 
Southern Railway Company 

Enclostares 

cc: The Honorable Jacob Levarthal 
A l l Parties of Record 

CORrESPC NDENT OFFICrS LONDON PARio AND BRUSSELS 
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CSX/NS-189 

BEFORE THE 
^URFACE TRANSPORTATION BOARD 

CSX CORPOR.\TION AND CSX TRANSFORTATION, INC. 
NORFOLK SO» ITHERN CORPOR.̂  FION AND 
NORFOLK SOU rHERN RAILV/AY COMPANY 

-CONTROL AND OPERATING LEASES/AGREEMENTS-
CONRAIL INC AND CONSOLIDAIED RAIL CORP<:>RA FION 

STB FINANCE DOCKET NO. 33388 

ERRATA TO APPLICANTS" .'tEBUTTAL 

Appiicints^ herebv file their eirata to CSX/r.S-l76. ':SX/NS-177 and CSX/NS-' V8 

( Applicant,»«' Rebuttal") Unless otherwis*:' noted, the page references are to the highly 

confidential version of the Applicants" Rebuttal. 

y "Applicants" refers c o l l e c t i v e l y t . CSX Corporation and CSX 
Transportation, Inc. ( c o l l e c t i v e l y "CSX), Norfolk Southern 
Corporation and Norfolk Southern Railway Company ( c o l l e c t i v e l y 
"NS") and Conrail Inc. a.id Consolidat: 3d Rail Corporation 
( c o l l e c c i v e l y "Conrail"). 



Volume 1 (CSX/NS-176) 
• 

Page Line Change 

74 12 Change "Section y.III.B.6" to "Section XIII.C.6" 

75 6 Change "Section XIII.B.6" tO "Section XIII.C.6" 

75 18 Change "Sectio-. Xir.B." to Section XllLC." 

118 n 5 
last line 

Change "Group" to "Scrap" 

147 3 Charge "Section XIV" to "Section XIH" 

288 10 Chang" "Section VI1I.4" to ' Section VIIl" 

289 n.4 The excerpt from The Historical Development of the 
Louisville & Nashville Railroad System (1926) was 
inadvert'intly omitted fron Volume .' of Applicants' 
Rebuttal and is p-ovided herewith 

292 8 Change "chemical uute" lo "chemicals routed" 

294 15 Change ' instrut i ̂ ns. designed" to "instructions 
designed' 

320 2 Chinge "EJE-1C at; Danzl VS at 9" to "EJE-IO. Danzl 
VS at 9' 

335 9 Change "WC" to "WCL" 

336 1 Change "Chicago. Booth RVS. Attachments - (lette- of 
July 25. 1987)" to "Chicago (see Booth RVS, 
attachments - letter of July 25. 1987)' 

342 11 The interrogatory response cited (RJCW-7 at 9) was 
inadvertently omitted from Volume 3 of Applicants' 
Rebuttal and's prov\ded herewith 

349 .1 Change "Id, at 27-28" to "HRRC-10 at 27-28" 

- 2 -



Volume 1 (CSX/NS-176) 
• 

Page Line Change 

352 n.48 Change "August 21" to "August 22" 

358 4 Insert " h i " before footnote signal 

361 10 Change "Section IV.D.2." to "Section IV.D.5." 

363 9 Change "shortline onto" to ' shortline operations onto" 

364 3 Change "IORV-4, '.̂ x. 15" to "IORY-4. Ex. 1" 

365 15 Change "Section IV.A.4." to "Section IV.A.3." 

6 Ch. ;e "Section IV.A.6." to "Section IV.A 5." 

370 4 and n.64 Document ISRR000105 (highly eontidential) was 
inadvertently omiited from Volume 3 of Applicants' 
Rebuttal and is provided iterewith 

381 n.77, lint 3 Change "a year little" to "a little" 

382 5 Change "Section V i l l i " to "Section VIII.B 4" 

382 22 Change "Hubbard" \o "Corry 

383 13 Change "Section XIV.C 4" to "Section XIV.'J.5" 

383 17 Change "VIII.5.b" to "VIIL 2.e" 

412 6 Change "Section VII.B.3.C" to "Section VIII.A.2.C." 

412 n.91, line J Change "CSX/NS-21" to "CSX/NS-33" 

582 n.8 Change "Se" to "See" 

585 6 Change "Association" to "Associauon's" 

653 23 Change "1432" to "1431" 

- 3 -



Volume 2A (CSX/NS-177) 
• 

T able of Contents 

Ir lhe Public Version only, the Rel)uttal Verific J Statement of Jonathan M. B- "er begins on 
page P-32. and the Rebuttal Verified Statement of Joseph G. B. Bryan begins on page P-22. 

Page Line Change 

Jonathan M. Brodcr RVS 

23 l he original letter from USDOT is attached to the 
Rebuttal Verified Statement of Jonathan M. Broder. 
rather than the copy of the letter containing Mr. Broder's 
correction of the typographif̂ al error - ?n error 
described by Mr. Bioder in 'lis rebutta. verified 
statement. 

Thomas L. Finkbiner RVS 

76 n.4 Change "[ ]%" to "9%" 

77 n.5 Change "prefatory pricing. [Cite)." to predatory 
pricing. S.hmilz V<: at 12. n.lO." 

77 n.5 Change "losing market share since 19̂ "̂ . [Cite]" to 
"losing market share since 1993. AAPA Advisory. 
Ani'.-ncan Association of Pon Authorities. May 1993 -
May 190*7" 

81 2 3 Change "[insert cite to response to ATA interrogatories)" 
to "See ATA-7, American Trucking AsstKiations, Inc. 
Response to CSX s and NS" First S-.'t of Interrogatories 
and Requests for Production of Documents, lespo.ise to 
Interrogatory .No I v̂ hich is included in the Appendix." 

Christopher P. Jenkins P.VS 

211 1 In.sert "been ' be ween "have" and "made" 

226 11 Delete "line" between ".nile" and "railroad" 

227 1 Delete "is" between "IP" and "expresses" 

- 4 -



Volume 2A (CSX/NS-177) 

Page Line Change 

Joseph P. Kalt RVf 

238 U Insert "served' between "traffic" and "by" 

254 bottom Add footnote 46 "Sej Kalt Rebuttal V S. on behalf of 
BN/Santa Fe in ICC Finance Docket 32548 (redacted)." 

VoIuTie 2A (CSX/NS-177) 

William M. McCain RVS 

326 28 After "Cenain" add "Labor Organizations for usbor 
Contributions to Self-Suftlciency for Corwail" (hereinafter 
"1981 ' greement"). under which Conrai! deferred certain 
nationally negotiated w:ge increases. Specifically." 

D. Michael Mohan RVS 

438 2-3 Delete "and wim Guilford Tiansportation (GTI)" 

438 5 Change "(GTI)" to "Guilford Transportation (GTi)" 

John \ \ . Orrison RVS 

473 12 Add "Sections VII and VTH discuss coal operations in 
Indianapolis and the impact of the proposed Transaction 
on IPL s Stout and Perry K plants." 

480 16 Insert "to" before "another" 

495 4 Change "minimized" to "minimal" 

509 2 Change "abandon" to "discontinue use of" and delete ". 
sell the real estate." 

511 78 Ch:jnge "and both CSX and IC trains transverse the 
segment in 30 minutes (.5 hours)" to '; moreover, the 
average trinsi! time for all IC trains that traverse the 
segment is exactly the same as that lor all CSX trains -
.5 iiours." 

-5-



Volume 2A (CSX/NS-177) 
• 

Page Line Change 

51.'* 16 Change "their" to "its" 

515 17 Delete "to" after "trains" 

516 20 Insert "the" before "length" 

529 n 8 Delete last two lines .f footnote beginning with "to" and 
ending with "Wheeling 

551 '9 Chantje "over 6 hours long" with "over six hours longer" 

563 17 Delete "on the map" 

579 17 Delete "area' 

603 1 Change "48" to " 148" 

617 6 Change "Powhatan [6 Mine" to "Powhatan #6 Mine" 

622 5 Delete "90" 

Volume 28 (CSX/NS-177) 

Pagf Line Change 

Robert L. S.̂ nsom RVS 

455 4 Change "Table " to "the following Table" 

laii P. Savage RVS 

483 Figures 3 and 4 were inadvertently reproduced atop one 
another. These figuies are reproduced correctly 
herewith. 

- 6 -
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James C. Bishop, f r . 
William C. V\'ooldridge 
J. Gary Lane 
James L. Howe I I I 
Robert J. Cooney 
(ieorge A. Aspatore 
Roger A. Petersen 
Norfolk Southem Corjioration 
Three Commercial Place 
Norfolk. VA 23510-9241 
(757) 629-2838 

Richard A. Allen 
James A. Calderwood 
Andrew R. Plump 
Jo'.in V. Ed^vards 
Zuckert. Scot tt JL Rasenberger LLP 
888 Seventeenth Street. N.W 
Suite 600 
Washington. D C. 20006-3939 
(202) 298-8660 

John .M. Nannes 
Scot B. Hutchins 
Skadden. Arp.>. Slate. Meagher 

& Flom LLP 
1440 New York Ave.. N W. 
Washingtor. D C. 20005-.:ill 
(202) 371--'400 

Counsel for Norfolk Southern 
Corporation and Norfolk Southe nt 
Railwm Ccr.pany 

Respectfully submit'id. 

Mark G. Aron 
Peter J . Sliudtz 
«"SX Corporation 
One James Center 
902 East Cary Street 
Rich-iond. VA 23129 
(804) 782-1400 

P. Michael Giftos 
Paul X. H;»chcock 
CSX Transportation, Inc. 
500 Water Street 
Jacksonville. FL 32202 
(904) 359-3100 

I>?nnis G. LVeils 
Drew A. Harker 
Michael Caglioti 
Arnold & Porter 
555 12th Street. N.W. 
Washington. D C. 20004 
(202) 942-5000 

Samuel M. Sipe, Jr. 
David I! . Coburn 
Steptoe & Johnson LLP 
1330 Connecticut Avenue 
Washington. D C. 20036 
(202) 429-300C 

Counsel for CSX Corporatio i 
and CSX Transprrtrtion, Inc. 

. - I _ 



'̂ imothy T. O'Toole 
Constance L . .Abrams 
Consolidated Rail Corporation 
Two Commerce Square 
2001 Market Street 
Philadelphia. PA 19103 
(215) 209-4000 

/Paul A. Cunningham -
Gerald P. Norton 
Harkins Cunningham 
1300 Nineteenth Street. N. 
Suite 600 
Washington. D C. 20036 
(202) 973-7600 

Counsel for Conrail Inc. and 
Consolidated Rail Corporation 

Dated. Januarv 12. 1998 



.I'UISVlUt & NASHVILU .?AILW>Ar 
•>FFICE OP THE of iESir '^ f i r 

LOUISVILLF., KY 

HISTORICAL DEVELOPMENT 
or TEE 

L O U I S V I L L E .^KD N A S H V I L L E R A I L E O > J D SYSTEM. 

INTRODUCTORY NOTE. 

This history has beeu vrnUen with the purpose of recording, chron-
ologicallv, the main fe.'"tnres of tho development of the railroad system 
operated by. und under the name of, the Louisville and Nashville Rail­
road Con^pany as it existed on June 30, 1917. It is based on data ob­
tained from the annual reports and other records of the Company, sup­
plemented to some extent by information taken from ^oor's Manucls as 
to the hijtory of independent railroads prior to their acquisition by 
the Louisvi!lt and Nashville Railroad Company. No attempt has been 
made to deal with matters of finance or details of operations, but there 
has been cover*^ the building and development of the original lines 
forming the nucleus of the present system; the visions, the hopes and 
the aspirations of the projectors, as well as difiBculties, financial storms, 
etc., successfully weathered; including, also, a picture of the competi­
tive and connecting transportation systems in existence dnring the 
early days of the Company, and the traffic and travel hoped to be 
gained and developed by the new road. Step by step, the history shows 
the acquisition of independent railroads and the building of new lines 
to be added to the system, the reasons why they were acquired or 
built, and a brief pnor history of the acquired roads. The history does 
not attempt to show the development of terminals, either by con­
struction, or through trackage agreements with other carriers. 

January 1, 1926. 

JOSEPH G. KERB, 
Assistant to Vice-President, TraflSc, 

Louisville & Nashville Railroad Company. 



Wblie the survpys were being made between Louis\'ille and Nash­
ville, the chief easinttT made a reconnaissance of the Line extending 
from Memphis. Te:m.. to an i.:i3rsection of the proposed road at or 
near Bowling Green. Ky., many influential individuals in Kentucky 
and Tennessee having felt a deep interest in the establishment of a 
railroad connection between Louisville and Memphis. 

Solicitations were also made about the same tim^ to construct a 
branch of the new road to Lebanon. Kv. 

(-» • 
4< 

PERIOD FROM OCTOBER, 1852. TO OCTOBER, 1855. 

On October 23. iS52. the Soard of Directors of the Company ordered 
the location and purchase of the depot grounds on Broadway between 
9th and 10th .Streets, extending to Kentucky Street in Louisville, Ky., 
in order to prepare for the operation of the first part of the road which 
it was proposed to construct southward from Louisville to Mr.ldraugh's 
Hiil , a distance of 33 miles. 

The depot grounds being located, a proposal was made by C. A. 
Olmstead .and Company, and accepted by the Company, to erect there­
on machine shops and to construct locomotives, rolling stock and ma­
chinery of all kinds for the Company. 

On December 18, 1852. an order was issned locating the first divi 
sion of the road, comnencing at the depot on Broadway in Louisville, 
thence in the direction of Shepherdsville, there crossing Salt Kiver, 
thence continuing to the summit of Muldraugh's Hill, thence to Eliza-
bethtown. Kr A further order of the board was issued, locating 
the road from EL'zabethtown so as to cross Green River at or near 
Munfordvillc, Ky., and t.'ience to Bowling Green, Ky.. a distance of 
about 113 miles. In the meantime, parties were kept in the field be­
tween the towns of Bowling Green, Ky., and Nashville, Tenn., to cs-
certain the most favorable route between these points, which resulted 
in making FrankLn, Ky., a point on the road and thus completing the 
Ic cation of the entire road from Louisville to Nashville. 

On April 13, 1853, a contract was let by the Louisville and Nash­
ville Railroad Company to build the railroad according to the specifi­
cations and instructions of the chief engineer, the entire work to be 
completed in two and a half years from the,commencement, which, 
by order of the board, was made the first Monday in May, 1853. 

On June 18,1853, an order was issued directing the purchase of the 
first iron rails, consisting of 3 000 tons, to be delivered in the months 
of January, February and March, 1854, with a further amount of 
17,000 tons, upon a contingency indicated by the uncertainty of the 
money markets of the country at that time. 



During this poriod the Louisville and .Nashville Railroad Cnrr̂ r. 
-as bein. .s..Iicued by oiri.ens and count, s a l o n / S fne to bu^!I 
the proposed branch from Bowling Green Kv i \ f ! ^°J'"'^'^ 
.here .0 oonnec, . . , h th . . . p e r p . , " / a l ~ ^ - «- ^ l ^ J ^ ^ r ' ' -
-•iss.slance offered by various coanlies in The «-av „f t "̂ "̂  

Cor™ o f T ' - ? " ' - r 
had already voted financial assSZe wh^cb ^ ' 

^ s;:Ta-; -.r£Sxrr̂ ^̂ ^̂ ^̂ ^̂^ 
pieted .0 tho Southeaster,, .illanUc " """^ 

Ground n-aa broken for the constmction of the Louisrill . » „ j v- u 
v.,Ie Ra Iroad by ,he contractors in May, 1853. and w rk of ^a'd 

.he^.a .o . po.n,s a,on. the bne. until a fo.aUu^fperslSn'.rk 

w '̂rSa:e,",hVBS;.;.t;V::::"X°rtt̂̂ ^̂̂ ^̂̂ ^̂  "̂ ''-'̂  
^.mced, in ,636. a r a - i r L ^ : ^ Bo":, n'^ G ^ ' Z ^ ^ T l ^ ' t ' ° ^ ' 
Kiver, 1.30 miles in length ' ' ' ^^""^^ 

. c o - L r n p r r ^ ^ ^ ^ ^ ^ 

fron. the tertn.nus of the k ^ r ^ ^ ' Z ^ ' l ^ ' Z t l L ^ } 
non. Ky., and seeunng al Lebanon the trade of a ^1^7»Id f - , 
Uon ot the state. Work wa. commenced upon the ifne w ' 
tractor in September. 1854. but owinrto . J n l 7 ^ 
.he treasury of the Company l l Z Z o . d e r d ^ T n ^ T ^ . ^ ' 
work w,tb very great dispa.ch; however. . moderate7orce ...ted „ .K 

854"r855 ^ r ' " " - : " ' " ' " » - " ' ^ nTlh w?nLr oJ J854-1850, wh;ch was sraduallv incn-fl^prl IT, tu^ • 7 ^mter ot 
September. : S « , most of the r o a d - ^ X t 1 ^ S l ^ f ^ L 



the rails and bridge superstructure in readiness for erection as soon 
as the rails were laid. 

On August 27, 1855, the tracii bad reached a point 8 miles from 
Broadwa.. in Louisville. Ky.; on September 17th, 1855, 12V4 miles had 
been laid, with a prospect of completing the first 30 miles bv November 
1855. 

At th-s time the Company possessed 3 locomotives, 2 passenger 
cars. 1 baggage car, 75 platform cars. 75 gravel cars and 2 hand cars, 
most of which were b-jing used in construction work on the HFW line. 

A number of contracts were let during the period for construction 
of the Lebanon Brancli, and it was estimated that the branch would be 
completed by June, 1856. 

The construction of the road during this period was proceeding 
very slowly ai.d unoer very trying conditions, financially and other­
wise. There seemed to be an impression in the public mind that the 
construction of the Louisville and Xashville Kailroad was an under­
taking far beyond the combined means cf the cities at its extremities 
and of the cities it traversed. Troubles were had with the original 
contractor, resulting in a cancellation <A the contract, j ublic confi­
dence had been largely lost prior to the cancellation of .he contract 
and many cities had refused to comply with fhe terms of their sub­
scriptions. Severe sickneES among the workers also delayed the w jrk. 

An -xhaustive report made by L. L. Robinson, chief engineer, in 
June. 1854, as to the preHminary surveys, final location of the original 
road and prospective revenue of the road, contains a study of the pos­
sible sources of revenue from local and through traffic, analyzing in 
detail the revenue as might be expected from the transportation of 
products of the forests, products of agriculture, manufactures, mer­
chandise, live stock and coal, ail of which, except coal, were expected 
to be produced in large.quantities along the line of the new road. The 
coal expected to be transported and used along the line bet-veen Louis­
ville and Green River was then being supplied from the Ohio River 
by wagon: from Green River to Tennessee Ridge the suppiv was ob­
tained from the slack water navigation of Green and Barren rivers at 
Bowling Green by wagon; and from Nashville to Tennessee Ridge 
the supply was distributed by wagons and obtained from the Cumber­
land River. 

As to through business, the following is taken from the report or 
June, 1854: 

^ reference to the general map of the railways of the 
Umtec. Slates herewith, and to which I invite attention, it w.il Le 
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seT., that your road will have the following raih ny and river 
eonnictions from vhicb to draw througL trade and travel. 

" A t your northern terminus, your road will have connections 
with 

1st, The Ohio River (navigable both ways for many hun­
dred miles), which may be considered aj the most important of 
all the highways tributary to your Road. 

2nd. With the Louisville'and Frankfort Railroad, now in 
operation to Frankfort, Lexington, and Pans, 113 nLles thence 
in progress of construction by the Maysville and other Com­
panies, to the eastem er+remity of Kentucky. 

3d, With the Louisville end Covington Railroad, now in 
progress of construction, about 100 miles, to opposite Cincinnpci. 

•ith. With the Louisvilli and Sandusky Railroad, at present 
in progress of construction. 

5th. With the Louisville and Cleveland Straight Line Rail­
road also in progress of construction. 

6th. With the Jefferson and Columlu.«( Railroad, comoleted 
and in operation. 

7th, With thi- Fort Wayne and Southern Pailroad, also in 
progress of constmction. 

8th, With New Albany and Salem Railroad, completed and 
in operation. 

"By means of these various rtilroade, direct communicatio:i 
may be had from the northern ternmius of your Road, with all of 
the eastern, northern, and northweaterr cities and states. 

" A t its southem t-.rroinus, yoor Ro .d will have connections 
9th. With the Cumberland River, navigable both wavs foi 

considerable portions of the year. 
10th, With the NashviUe and Chattanooga RaUroad, com-

plê P and in operation. 
nth . With the Tennessee and Alabama ^iailrcad, the first 

portion of which will be in operation this seat,oa. 

" l l may not be amiss at this place, to describe also the local 
connect'.ons, to wit: 

12th. Thirty miles from Louisville, the Lebanon Branch 
Koad diverges, which will eventually be extended to East Te--
nesî ee, under youi own or some other chpi ter. 

13th, One hundred and thirteen milej from Louisville th»« 
Southwestern Branch diverges, which is f^estined to be ett™"'̂  d 
to the Mississippi River, as also to form conrections with Ist 
the Henderson and Nashville Railroad; 2d, with the Cumberiand 
Kiyer; 3a w.th the Na-^hville and Northwestern Railroad; 4th. 
with the Terinessee River; 5th, with the Mobile and Ohio Rail­
road, ^th, with the Mississippi Central Railroad; 7th, with the 
Mississippi River at Memphis; 8th, with the Memphis and Little 
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The Cincinnati Branch of the Louisville, Cmcinnati & Lexington 
Railroad (aftenvards acquired by the Louisville and Nashville Rail­
road in 1881), v.as completed and opened for bnamesu on July 1, 1869, 
and as an increaie in business was expected from this source, and also 
with the completion of the bridge over the Ohio River between New­
port, Ky., and Cinci.inati, Ohio, then under contract, efforts were being 
made to secure a right of way through Louisville so aa *o give a satis­
factory connection with the new road. 

The w ork on the railroad bridge over the Ohio River at Louisville 
was progress ug favorably and completion thereof expected within a 
year, the effect thereof, and the general condition of the Company 
being stated by the President in his Report lo ••he stockholders, as 
follows: 

"This will afford us direct and uninternipted coimection with 
all points norti, northeast, and northwe&t of Louisvilie. The com­
pletion of th.8 noble structure will add very largely to our fa-
ciL*ies for business, and greatly increase tur income. The rolling 
stock rnd entire property of the Company .̂^ n a better condition 
than at any former period The inciease oi bu;uness, however, will 
necessarily requ.re a large addition to our rolling stock durin̂ T the 
ensuing year. Our depot accommodations and offices are inade­
quate to your wants, and will call for a considerable expenditure 
dnring the coming year provide for the increasing bminess of 
the Company. With ne v and improved connections in almost ev­
ery direction, now completed and siion to be completed, by ju­
dicious, faithful, and able management on onr part, the revenues 
of the Company will continue to increase; aid will be given to the 
development of the country, and building of villages and cities, 
which will make the LoiuBVille & Nashville Railroad all that its 
Stockholders should desire. The road is jtist entering into busi­
ness life, l l was opened through to Nashville for traffiv" in No­
vember, 1859, and is 'herefore less than ten years old (dated from 
its first through trait/." 

In connection witn the development of through business and fast 
freight lines, in which work the Louisville and Nashville Railroad 
Company was a pioneer, the following excerpt from the same Report 
is of interest and value: 

"The increase in the revenue from soutb-bound freight, both 
from Louisville to NashviUe and via the Memphis Branch to the 
Southwest, is due to the increased prosperity of the country, and 
also to the improved faciLties which are now offered for the trans­
shipment of freight by this Company and its connecting lines. 
Freight is now shipped from Louisville to all points in the South 



r 
on the Atlantic coast and the Gulf without breaking bulk. The 
operation of the -Fast Freicht Line' between Louisville and New 
Orleans has been much improved since the trains of the Mississippi 
Central Railroad make close connections with our traind at Hum­
boldt." 

YEAa LNDING JUNE 30. 1870. 

At this time, the total length of road operated was 605.3 miles, th*? 
Memphis & Ohio Railroad be'ig continued to be operated under lease, 
and the Memphis. Clarksville & L':uisville Railroad being operated as 
the agent for the receiver. 

As to the Lebanon Branch, the President's Annual Report for 1869-
70 stated: 

"The traffic of the Lebanon Branch is gradually increasing, and 
when extended so as to connect with the East Tennessee & Vir 
ginia Road we may reasonably expect some return for the large 
expenditure made. _^ 

"By order of your Directors, George MacLeod, Esq., Chief En­
gineer, has m.ade a survey and estimates for a railroad from London 
to Cumberland Gap, which is hereby annexed. Two routes have 
been sjrveved—one, 55.2 miles. • * * the other is 54 
miles. • • " 

The Lebanon Branch was extended and opened for business shortly 
after June 30, 1870, to Big Rockcastle River, 11 miles beyond Mount 
Vernon. Ky., thus entering the western portion of the eastem Ken­
tucky coal fields. 

As to the reason for the further development of this line, the fol­
lowing is taken from the same Annual Report. 

"General Mahone, President of the Southside Railroad and 
the Virginia & Tennessee Railroad, reports that he expects soon 
to effect the permanent consolidation of the several companies, 
which will make up a line from Norfolk, Va., > Cumberland Gap. 
There is only phout one hundred miles from Bristol to Cumberland 
Gap to be constructed iu Virginia. 

"When we shall have received satisfactory evidence that the 
link from Bristol to •he Gap can be cor.3tr-.jted, :* will remain 
for vou to determine what shall be done lo enable us to join rails 
with the Virginia Railroad at Cumberland Gap, giving ua an un­
broken connection with the railway system of this great State, 
and a direct line to Norfolk." 

As to the development of through business the following is also 
quoted: 
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RJCW-7 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE REPORT DOCKET NO. 33388 

^M^"*?^^^"^^ TRANSPORTATION, INC 
NORFOLK. SOUTHERN CORPORATION AND 

C ( ^ ^ ^ ? ^ SOUTHERN RAILWAY COMPANY 
C O l ^ ^ m r LEASES/AGREEMENTS -
CONRAIL INC.. \ND CONSOLIDATED RAIL CORPORATION 

RESPONSES OF R J . CORMAN RAILROAD/WESTERN 
OHIO LINE TO 

CSX AND NORFOLK SOUTHERN'S 
FIRST SET OF INTERROGATORIES 

AND REQUESTS FOR PRODUCTION OF DOCUMENTS 

Kevin M. Sheys, Esq. 
Christopher E. V. Quinn, Esq. 

Oppenhet ner Wolff & Donnelly 
1020 Nineteenth Strjct. N.W. 
Suite 400 
Washington, DC 20036 
(202) 293-6300 

ATTORNEY^ FOR R J . CORMAN 
RAILROADAVESTERN OHIO LINE 

Dated: November 21, 1997 

nn«c-Q Tq_7 .^^ 



r RESPONSE: RJCW objects to this Interrogatory on the grounds that iht use of 

the word "detail" is undefined and makes the Interrogatory vague, ambiguous, overly broad and 

burdcnsomt. Without waiver of these objections, and subject to the General Objections suted 

above, RJCW refers Applicants to the contents of the Responsive Application, RJC-6, which 

provides information about shipper traffic, including alternative means of transportation. 

15. With respect to each shipper identified in response to the preceding 
interrogatory, identify: (a) The location of each of the shipper's facilities served by RJCW, 
including :itrcet address; and (b) The volume of traffic originating or terminating at each such 
facility handled by RJCW for each month from January 1995 to date. 

RESPONSE: 

(a) Elgin, Ohio. 

(b) RJCW objects to part (b) of this Interrogatory on the grounds that part (b) of 

this Interrogatory is burdensome and requires a special study. Without waiver of these 

objections, and subject to the General Objcctioi\s stated above, RJCW refers Applicants to the 

contents ofthe Responsive Application, RJC-6, and documents which have been or soon will be 

placed in RJCW's document depository. 

16. Identify , (a) ITic date on which RJCW obtained the right to operate over: 
(i) the line between Lima and Glenmore, and (ii) the line from Lima to St. Mary's, Ohio and 
beyond; (b) The date on which RJCW began providing rail service over each of those lines; (c) 
All agreements o> other arrangements for the interchange of traffic movmg over each of those 
lines; and (d) All agreements pursuant to which RJCW operates over each of those lines. 

RESPONSE: RJCW objects to this Interrogatory on the grounds that the 

Interrogatory is burdensome and seeks information that is not relevant. Without waiver of these 

objections, and subject to the General Objections stated above, PJCW states as follows: 

(a)(i): May 10, 1996 

T T • J Q O n • OKJ T t7 : M 008S-9I9-3T2:ai 09bniHD Jj3WI3HN3d̂ G 



CERTIFICME OF SERVICE 

I . John V Edwards, certify that on J.'T.i',ir\' 12. 1998 I have caused to be served by 

first class mail, postage prepaid, or by rn;- -Jitious means a true and correct copy of 

the foregoing CSX/NS-189. Errata to Applicants' Rebuttal, on all panics that have appeared 

in STB Finance DtKkel No. 33388 and by hand delivery on the following: 

The Honorable Jacob Leventhal 
Administrative Law Judge 
Federal Energy Commission 
Office of Healings 
825 North Capitol Street. N.E. 
Wa hington. D C. 20̂ 26 

Dated: January 12. 1998 

John V. Edwards 
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January 5, 19^8 

Mr. Vernon Williams 
Secreta> y 
Surfacr; Tran£.-:portation Board 
1925 iC S t r e e t , N.K. 
WflpH-i , ' i< - r~ _ I J C : : : 

Re: Finance Docket No. 3 3388 
CSX CorporaL.-o.i and CSX T r a n s p o r t a t i o n , I n c ., 
N o r f o l k Southern Corporation and 
N o r f o l k Sout.^ern I^ailway Company- -
C o n t r o l and Operat ng Leas.js/Agreer.ent s--
C c n r a i l , i n c . and Consol id:;ted R a i l Corporation 

Dear Mr. W i l l i a m s : 

Enclosed i s au o r i g i n a l i n k v e r i f i c a t i o n of the sicmatur^^ o* 
Daniel D. L u i z z i which replaces the faxed copy t h a t .v^s^^ttached^ 
t o the October 21, 1997 comments of Fort Orange Pap. - Comnanv 
i omitted i n t h i s proceeding. ' 

Yours t r 

j S - n D. Heffner 
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VERIFICATION 

STATE CP 

COUNTV OF 
) S.S: 

., beirig duly sworn, deposes snd 

says that he has read the foregoing statement, knows the facts-

asserted tliere are true and that the same are true a;', stated 

Subscribed and sworn to before me t h i s 

Notary Public of .S-tc^j^- o \ Hp.^ VOrK 

Q.O day of 

My CommiBsion expires: Gl3-3|(^cj 
IT ' ~ ~ .m. .m ^ ^ A 

BRENJA L HOLSAPPLE 
Notary Public - itate of '̂ew York 

No. 01HO5080362 
Quaii^ed in Cciuinb a County 
My Commissior Expires June 23 1999 

• I I I 
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Han ot 

ARNOI^D & P O R T E R 
5 5 5 T W E L r T h ST-.^"^T, NW 

WASHINGTON, DC 2 0 0 0 4 1202 

i 202 ) 0 « 2 5 0 0 0 

NEW YO';K 

DENVER 

LOS ANG-:'.ES 

LONDON 

December 30, i997 

DEC 3 1 1997 
VIA MES3EWG:.R 

Vernon A. Will i a m s 
Secretary 
Surff:ce I r a n s p o r t a t i o n Board 
1925 K S t r e e t , N.W. 
Room 711 
Washington, or: 20423-0001 

SIB (B 

Re: Finance Docket No. 33388, 
CSX Corporation and CSX T r a n s p o r t a t i o n , Inc. 
No r f o l k Southern Corporation and N o r f o l k 
Southern Railway Company - Control and 
Operating Leases/Agreements - C o n r a i l I n c . 
and ConsQlj_dated R a i l Cotpo^-ation 

Dear Secretary W i l l i a m s : 

Enclosed pleas?; an o r i g i n a l and 25 copies of t h e 
p u b l i c (redacted) v e r s i o n of CSX/NS-181, A p p l i c a n t s ' 
- e b u t t a i t o Centerio." Energy Corporation's Supplemental 
Comments f o r f i l i n g i n the above-capt' oned mat'.er. A 
d i s k e t t e c o n t a i n i n g a WordPerfect 5.1 version of t h i s 
document i s enclosed as w e l l . 

The Highly C o n f i d e n t i a l v e r s i o n i s being 
submitted under separate cover. 

S i n c e r e l y , 

Rich.\rd L. Rosen 

Enclosure 

cc! A l l P a r t i e s on R e s t r i c t e d Service L i s t 



•»l BLICVERSION 

BEFORF. 1 HE 
SI RE ACL TRANSPORTATION •JOAF.D 

FINANC E »()( KET NO. 33388 

( SX CORPORATK N ANI) ( SX TRANSP(mTATION, JNC, 
NORFOLK SOV THERN ( ()RPOR.\TION AM) 
NORFOLK SO! ; HERN RAILW AV COMPA NY 

CONTROL ANI) OPERATIN(; LEASES/AGREE 1ENTS--
CONRAIL INC. ANI) CONSOLIDATED RAIL C ORPC RATION 

AI p; ;C AN I S' Rl .BLT I AL 
TO CENTEk.'OR ENER(;V i ORPORATION'S 

SIIPPLEMEN I AL t <)MME\TS 

Pursuant to Decision No. 59. issued December 19. ]'i97. Applicants hereby submit 

their Rebuttal t" Centerior linergy Corpoiation s Supplemental Comments tiled on December 

10. 1W7 (CF-C-14). Centerior's Supplemental Coinnents object to a settlemeni C SX and NS 

have reached uith one ol Cenlerii r"s coal suppliers, the Ohio Va!le> Coal Company 

("0\'CC"), and reiterate the request for trackag<j rijihts conditio,is made in Centerior's 

Conimenls in this proceeding (CEC-05 and CEC-06). 



The settlf-ment CSX and NS have reached with OVCC resolves thv primary concern 

raised b\ Centerior in iis initial comments on the Application and e'iminales the ba.sis asserted 

for the trackage rights condition sought hy Centerioi Centeriar s argument i . ' its 

^•upplcinent-il Co'̂ iments that the settlement ai:rcemcnt with OVC'J is itself an'icompetitiNC is. 

at nest, based on a misunderstanding ofthe OVCC Agreement. 

FACTl AL BACKCROTND 

Centciior owns three generiling viants — .Ashtabula, I'astlake an.i l.ake Shore — 

located on Conrail lines that will be operated h\ CSX after the I ransaction. The Lake Shore 

plant is currently shut down. CEC-05. Kovach VS at 7; ;[[ 

]]]. OVCC has been i.i recent years i substantial supplier of 

coal lo iiie .Ashtabula and Lastlake plants. Its mines are served Conrail lines that will be 

operat-'d by NS after the Transaction. .Accordingh. mo\emcnts of (^VCC coal to Ashtabula 

and Hastla'vC that are single-line moves on Conrail today vvill become joint-li^e NS-CSX 

moves after the I ransactit n. 

In lis C\':!;me'Hs. Centerior's primary argument was that it would be adversely affected 

hy "the loss of single-line service from southe.istern Ohio coal regions." CfX'-05. Argument 

,As "."sed herein and in ihe OVCC Agreement. '\)VCC" refers to the Ohio Valley Coal 
C onipyny and ether entities under the control of Robert l i . Murray engaged u. .he production and 
sale ot'coal in sou 1 eastern Ohio. 



a. 13.- Accordingly, il asked the t̂ oard to grant NS trackage rights over a Conrai! line to be 

operatei' by CSX in order to enable NS to ransporl coi'l trains to and from Centerior's 

A .htabu'a, liasiiake and 1 ake Shore plants Id. al 16. 

As Centerior was aware when it liled 'ts Comments. CSX and NS had reached a 

Settlement Agreement with fWCC ("OVCC Agr.ement") which fully addresses not only 

OVCC's concerns but the issue raised by Cente.ior. That Agreement is att.i:hed to 

Centerior's Supplemental Comments. Cl-C -14. Counsel's lix^i'oit \ o . Cl:-1 at 8-1-1.' In the 

recitals to that Agreem.:ni. CSX. NS and OVCC state i . at [[[ 

111 -'J 31 

8. I hey state [[[ 

111 Id-

Accordingly, for a period | | | j j l - the parties agreed as 

follows: 

Centerior aKso i ontended it would be harmed competitively by the fact that otl er utilities 
were oblaming direi.t access lo two rail carriers while Centerior is not. and that th ' so-called 
acquisition premium will result in "unjust" rale increa.ses. Cl-X'-05. Argument al 2. .Applicants 
have fully responded to those contentions in our Rebuttal and will not repeat that discussion here. 
See CSX/NS-176 at 41-43. 106-12. 417-18. 443-44. 

There is additional con jspondenct; ciaritying \arious aspects of the OVCC Agreement. 
See id. at 2-7. 



)]] 

Id. at f 1. lie .Agreement a'so slates that [[[ 

i]] Id. al \ \.% 9. 

In order to provi*. ." a mechanism for assuring CSX's and NS's compliance v ith the 

above-quoted requirement, the .Agreement provides that [[[ 

111 Id. 

at 

10,15. ll[ 

]]] Id. The Supplemental Verified 

Statement o\' Raymond 1.. Sharp, attached ii?reto as lixhibii A. n'akes clear that this provision 

does not contemplate that CSX or NS will d OVCC the actual rates paid by 

C enierior. Rather .• carriers will certify to OVCC that they are doing what the Agieement 

lequires - that is, [[[ 

]J| Ihe Agreement also provides that j j l 

j j ] CEC-14. Counsel's 



r .hibit No. CF.-l at 11. 5. 

In addition lo | | | 

IJ] Id. at 

1 0 , 3 - 4 . a, 

]]1 Id. 

f 

3. 

I. ( SX AND N.S WILL NOT DIVI L C E CENTERIOR'S 
TRANSPORTATION RATES TO OVCC 

Centerior's f r-ncipal objection to the OVCt Settlement is based on its 

misapprehension ihat CSX and NS would divulge the rates in an> iransportation conir.ict with 

Centerior to OVCC. As the foregoing discussion makes clear. Centerior -s wrong. I he 

.Agreement merely requires CSX and NS | |[ 

]]] As Mr. Sharp's Supplemental Veritled Statement explains. [|| 

III Centeiior's argument that this provision is 

anticompetitive is based on a misreading of the Agreement and should be disregarded. 



Centerior also seems to insinuate that .Applicants will provide OVCC with Centerior's 

rates fron other coal origins. CEC-14. Att. A at 4. Bui [[[ 

)]j The Agreement expressly reters to \[\ 

]]] id.. Counsel'.; Exhibit No. CI>1 at 9. ^ 1 (c npha.sis added); see also 

id. at ."̂ .-4. 

H. THE OVCC S E T T L E M E N ; D O E S N O T INAPPROPRiATELV 
SET CENTERIOR'S RAIL RATES 

It is not true, as Centerior con'ends, that Applicants and OVCC [[f 

IJ] CKC-14. Att. A at 5. 

fhe 

Agreemt it ackii.nvledges that [[[ 

i l l l he Agreement merely protects OVCC — and 

Centerior - by ||( 

]]] Nothing 

in the (H'CC Agreement n'cvenls Cenleruir from seeking to negotiatv" better terms In thô ê 

provided in the settlement with OVf 'C. 

III. THE OVCC SETTLEMENT IS NOT ILLUSORv 

Centerior also objects to provisions in the agreement under which i [ l 



HI This argument overlook the fact that Applicants settled 

w ith OVCC. not Centerior. Each of ihe Applicants ustomarily seeks to expand the markets 

for the shippers located on its lines. In the special case of OVCC whicli faces the loss of 

single-line service lo a major customer, it is entirely appropriate for .Applicants to work with 

OVCC in an effort find mutually beneficial commercial arrangements that help it to find 

attractive outlets for its coal. 

Moreover, the Agreement contemplates ih.'t | | [ 

11) I'hus. only if Centerior decides to reduc its consumption of OVCC coal, or 

OVC( finds more profitable outlets for its coal notwithstanding | [ | 

Jj] It is neither anticompetitive nor 

illu.s'^y. 

It is also rather ironic lor Centerior to raise questions about the lasting nature of the 

agreement CSX and NS have made w. h OVCC in light of its negotiations for a new coal 

.;iipply contract with OVCC. The OVCC Agreement [[( 



]]]•' In other words. 

the OVCC Agreement [f[ 

Ul It IS thus clear that Centerior's real interest here is not 

to redress the loss of single-line .service from OVCC - inasmuch as the OVCC Agreement 

fully compensates for that lo.ss in u!l respect;; - but to gain two-carrier access to its Kastlake. 

Ashtabula .md I.ake Shore plants, something it d.>es not currently have, and which the Board 

should not grant. 

I \ . CENTERIOR'S CONCERNS ABOI T THE LOSS OF SINGLE-LINE 
SERVICE FROM OTH ER OHIO ( OAL ORIGINS ARE ILLUSORY 

Recognizing that the OVCC Agreement moots its principal complaint about the 

Transaction. Centerior has shifted its ground an'1 now argues that it will lose single-line 

service from other Ohio coal origins. But. as .Applicants point out in their Rebuttal. 

Ill 111 moves by truck and l | | | | | move; by rail. See 

CSX/NS-176 at 442; CSX/NS-177. Sanso;.. .^vS. v'ol. 2B at 427. Thus, it is Centerior's 

claim that is illu.sory, and there is no plausible basis for it.̂  request for trackage rights to 

preserve single-line rail service for shipments ||| ]]]' 

' III 

111 

In addition to 'uick transportation, i oal from southeastern Ohio can move to Centerior's 
Ashtabula plant via a single-line rail move on NS ti> the Finney Dock, from where it can be 

8 



Moreover. Applican'j have ^hown in their Application and Rebuttal that Centerior 

gains rather than loses coal supply and transportation options as a result ofthe TiOiisaction. 

See CSX/NS-19. Sharp VS. Vol. 2A at 360 61; CSX/^.S-177. Sansom RVS. Vol. 28 at 425-

30. Its requesi for a trackage rights condition is totally unfounded. 

transloaded lor truck delivery to Centerior. Centerior has u.sed this mode of delivery. See 
CSX/NS-177. Sansom RVS. Vol. 2B at 429. 



CONCLUSION 

l or all the tbregoing reasons, and those set forth in the Application and Applicants" 

Rebuttal. Centerior's request for conditi'̂ ns should be denied. Its further request that 

provisions ofthe OVCC Agreement be nullified by the Board is completely unjustified, not 

least because the Applicants have not sought Board approval or imposition of the settlement, 

l l should likewise be denied. 

Respectfully submitted. 

MARK Ci. ARON 
PEfl R .1. SIICDTZ 
CSX Corporation 
One .lames Center 
901 i :asl Cary Sireet 
Richmond. VA 2̂ 1̂29 
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TIMOfHY M . WALSH 
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Washington. DC 20036-1795 
(202) 429-30C0 
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Skadden. Arps. Slate. Meagher 
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/ .MNF: F. IKFIADWAY 
Consolidated Rail Corporation 
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Exhibi t A 

SUPPLEMENTAL VERIFIED STATEMENT 
OF RAYMOND L. .SHARP 

I am Vice President, Coal Sales and Marketing for CSX Transportation, Inc. 
("C'SXT"). 1 was responsible '̂or negotiating the settlement agreement among CSXT, 
Norfolk Southern Railway Company ("NSR") and Ohio Valley Coal Company ("OVCC") 
which is the subject of the Supplemental Comments of Centerior Energy Corporation. In this 
Verified Statement 1 would like to clarify a misconception that Centerior has concerning that 
Settlement Agreement. 

The main purpose of the Settlement Agreement with OVCC was to respond to 
OVCCs concerns that its .shipments of coal to Centerior's Ashtabula and Eastlake plants, 
which had been single-line on Conrail, would become joint line after the Transaction in 
which CSX and NS jointly are acquiring Conrail and allocating its routes and assets. The 
Settlement Agreement provides that [[[ 

]]] Subject to other provisions of the Agreement, [[[ 

]]] 

In the provision of t̂ e Agreement that Centerior has challenged, Ĉ SXT and NSR 
agreed ([[ 

]]] The parties to the Agreement have made clear that [[[ 

]J] Regarding the certification 
requirement, the parties did not i.itend that CSXT or NSR would provide OVCC with the 
actual rates in any contract with Centerior. Rather, the Agreement makes clear that [[[ 

]]] This provision simply states that CSXT and 
NSR are required [[[ 

]]] The Agreement also makes clear that [[[ 
]]] But to be perfectly 

clear, the Agreement does not require or permit CSXT or NSR to divulge any rates in a 
Centeriol transportation contract to OVCC. 



VERIrlCATION 

L Raymond L. Sharp, declare unuer penalty of perjury that the fore^omg is tare and 
correcL Further. I certify that I am qualified and authorized to file this statement. Executed 
on December , 1997. 

Raymond L. Sharp 
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F r i d a y , December 5, 1997, i n Washington, D.C. a t t h e 
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r e s p e c t i v e p a r t i e s : 

RICHARD L. ROSEN, ESQ. 

A r n o l d & P o r t e r 

555 T w e l f t h S t r e e t , N.W. 

Washington, D. C. 20004-1202 

(202) 942-5858 

On b e h a l f of CSX C o r p o r a t i o n and 

CSX T r a n s p o r t a t i o n , I n c . 

c o n t i n u e d — 
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1 5 and Avon 9. And Avon 9 i s b o r d e r l i n e , you know. 

2 I'm not sure even a l l the ti m e t h a t ' s r u n n i n g as a 

3 base l o a d u n i t . 

4 Q I s the Lake Shore s t a t i o n c u r r e n t l y 

5 'tompletely i d l e ? 

6 A As of today, yes. 

7 Q Has I t g e n e r a t e d e l e c t r i c i t y i n 1997? 

8 A Yes . 

Q And why i s i t i d l e ? 

10 A Because the e l e c t r i c i t y i s no l o n g e r needed 

11 ana/or cost e f f e c t i v e t o s e l l a t t h i s t i m e . 

12 Q Now, am I c o r r e c t t h a t c o a l has been 

13 d e l i v e r e d t o the Lake Shore s t a t i o n by l a k e , w i t h a 

14 subsequent t r u c k movement? 

15 A Yes. 

16 Q Would you t u r n , p l e a s e , t o page 7 i n your 

17 v e r i f i e d s tatement and the paragraph c o n c e r n i n g Lake 

18 .'Shore a t the top where you r e f e r t o v a r i o u s o p t i o n s 

19 t h a t C e n t e r i o r i s c o n s i d e r i n g t h a t would r e t u r n Lake 

20 Shore t o s e r v i c e . Can you d e s c r i b e those o p t i o n s f o r 

21 me . 

22 A W e l l , the way I would sum i t , t h e a c t i o n s 

ACE-FEDERAL REPORTERS, INC. 
Nationwide Ct verage 

202-347-3700 800-336-6646 4ia«84-2S50 
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c o s t compliance -- c o a l s w. . s u l f u r c o n t e n t g r e a t e r 

or l e s s t.han those s p e c i ? . .. i n t h i s case can be used 

w i t h e m i s s i o n a l l o w a n c e s as d i c t a t e d by changing 

market c o n d i t i o n s . 

Q Where are you r e a a i a g from, s i r ? 

A Tho l a s t page, 12 -- 22. That's what I 

keep r e f e r r i n g t o , was r e a l l y t h e essence of our 

pj.an, l i K e even we s a i d t he i n t e n t i o n was t o s w i t c h , 

t h a t ' s o n l y i f these p r c T e c t e d numbers h o l d o f f . 

B a s i c a l l y we're g o i n g t o remair. r e s p o n s i v e t o market 

c o n d i t i o n s and whatever appears t o be l e a s t c o s t on 

an evaluate.-} b a s i s as we b i d the spectrum of co a l s i s 

vhat we would use, and t h a t ' s our p l a n . 

Q Mr. Kovach, I ' d l i k e t o t u r n back now t o 

your v e r i f i e d 3tateme.it f o r a moment a t page 5. And 

i i i f o o t n o t e 2 you cay t h a t " C e n t e r i o r and Ohio V a l l e y 

have e n t e r e d i n t o an arrangement" --

A He took t he r e d a c t e d one --

0 -- "have e n t e r e d an arrangement t h a t would 

enable the c c n t i n v a t i o n of t h e i r r e l a t i o n s h i p s u b j e c t 

t o C e n t e r i o r e n t e r i n g an adequate t r a n s p o r t a t i o n 

agreement w i t h C o n r a i i ' s o u c c e s s o r s . " Can you 

ACE-FEDERAL REPORTERS, INC. 
Nabonwide Covenge* 

202-347 3700 800-3364646 410484-2550 
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1 j d e F c r i b e t h a t arrangement, f o r me, t h a t i s between 

2 C e n t e r i o r and Ohio V a l l e y . 

A Sure, g i v e me a m i n u t e . 

* (Witness r e v i e w e d t h e document.) 

5 Til'? WlTNr;JS : From what I can remember. 

6 what I can t e l l you, yeah. We would continu,'" t he 

7 coa l arrangement, of course, a t d i f f e r e n t p r i c e s . 

8 f o r , I thin.k, up t o 3C months, something l i k e t h a t , 

9 2-1/2 years, i f we c o u l d get a, you know. 

10 s a t i s f a c t o r y r a i l zc^e, and we knew we were g o i n g t o 

11 get s a t i s f a c t o r y r a i l t r e a t m e n t a f t e r t he C o n r a i l 

12 acqu i s i r i o n . 

13 MR. ROSEN: Could you read back t h a t 

14 answer, p l e a s e . 

15 (The repi-^rter read t n e r e c o r d as requested.) 

16 THE WITNESS: I mean, i f we knew -- i f we 

17 know we're godng t c get -- s o r r y . I f we knew we had 

18 a s a t i s f a c t o i y r a i l agreement, t h e u we would, you 

19 know, get i n t o a c o a l agreement. 

20 MR. ROSEN: Off t h e r e c o r d . 

2 1 ( D i s c u s s i o n o f f t h e r e c o r d . ) 

22 BY MR. ROSEN: 

ACE-FEDERAL REPORTERS, INC. 
Nationwide Covenge 

202-347-3700 800-336-6646 410^2550 
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SO 

1 Q When you say " a t d i f f e r e n t p r : r e s , " do you 

2 mean lower p r i c e s ? 

3 A Yes . 

4 Q And when you say " s a t i s f a c t o r y r a i l 

5 t r e a t m e n t , ' what do you mean by t h a t ? 

6 A H o p e f u l l y b e t t e r t h a n what we're p a y i n g 

7 now, or a t t h e minimum equal t o what we're p a y i n g 

8 now. 

9 Q I s i t your t e s t i m o n y t h a t i f CSX and 

10 N o r f o l k S o u t h e r n o f f e r e d you r a t e s t h a t are equal t o 

11 what you are p a y i n g now t h a t t h a t would be 

12 s a t i s f a c t o r y t o C e n t e r i o r ? 

13 MR. PERGOLIZZI: I'm g o i n g t o o b j e c t t o the 

14 e x t e n t -- I b e l i e v e we heard t h i s o b j e c t i o n . You're 

15 a s k i n g the w i t n e s s n e g o t i a t e •- answer what i s 

16 e f f e c t i v e l y a n e g o t i a t i o n q u e s t i o n . T h i s p r o v i s i o n 

17 speaks f o r i t s e l f . I f he has an o p i n i o n t h a t they 

IS a c c e p t , t h e n t h e c o a l agreement c o n t i n u e s . I t ' s a 

19 c o n d i t i o n of t h e c o a l agreement, i f i ' . : ' s not 

20 s a ' . i s f i e d , t h e agreement would be t e r m i n a t e d . 

21 BY MR. ROSEN: 

22 Q And I'm a s k i n g , Mr. Kovach, i s n ' t i t t r u e 

i 

ACE-FEDERAL REPORTERS, INC. 
Nationmde Coverage 

202-347-3700 800-d3M646 41(K684-2SS0 



CLRTinCATL OF SF.RVICE 

I . Richard L. Rosen, certify that on December 30. 1997. 1 have cau.sed to be served a 

true ar.d correct copy of the fore oing CSX/NS-181. Applicantj-' Rebuttal to Centerior Energy 

Corporation's Supplemental Comments, upon 

C. Michael Loftus 

Slover & Loftus 
1224 Seventeenth Street. N.W. 
Washington. DC 20036 

counsel for Centerior Energy Corporation: and on all other parties ot record in Finance 

Docket No. 33388, by first-class mail, postage prvpaid 
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FACSIMILES I 2 C 2 I 3 4 2 - 0 6 8 3 
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RICHARD «. ALLEN 

December 30, 1997 

DEC 5 0 

Ol 

via Hand Delivery 

Vernon A. Williams 
Secret^ry 
Surface Transportatio.i Board 
1925 X Street, N.W. 
Washington, D.C. 204:^3-0001 

Re: CSX Corporation and "̂SX Transportation Inc., 'orfolk 
Southern Ccrporation and Norfolk Southern Railway 
Cv-iapany — Control a id Operaring Leafies/Agreements --
Conrail, Inc. and Consolidated Rail Corporation, 
Finance Docket Ho. 33388 

Dear Secretary Williams: 

On behalf of CSX Ccrporation, CSX Transportrtion. Inc., 
Norfolk Southern Corporation and Norfc k̂ Southern Railway 
Company. I enclose f o r f i l i n g an o r i g i n a l and ti. e n t y - f i v e copies 
of CSX/NS-182. Reply of NS and CSX i n Opposition t o the Motion of 
the Chemical Manufacturers Association and the Society of ••"•̂e 
Plastics I n d u s t r i e s , Inc. f o r Lsave t o Fil.-- vouonents Out ol Time. 
Also enclcsed i s a 3 1/2" computer dick containing the pleading 
i n WordPerfect 5.1 format, which i s capable of being read by 
Wo.rdperf ect 7.0. 

Should ycu have any questions regarding t h i s , please c a l l . 

OttK» of t h . secretary 

sincerely, 

Richard A. Allen 

Counsel f o r Norfolk Southern 
Corporation and Norfolk 
Southern Railway Company 

Enclosures 

cc: The Honorable Jac<^b aventhal 
A l l Parties of Record 

COstRESPONDENT OFFICES LONDOH PARIS AND BRUSSELS 



-!82 

BL ' ORE THE 
SURFACE TRANSPORI ATION BOARD 

FINANCE DOCKET NO 33388 

CSX CORPORA IION AND CSX TRANSPORTATION. INC 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOl'THERN RAILWAY COMPANY 

-CONTROL AND 0 P F : R A T I N G I liASES/AGREEMENTS-
CONRAIL INC AND CONS(nJDATED RAIL CORPORATION 

Ri;PLt' OE NS AND CSX IN OPPOSlTiON TO 
THE MOriON OE 

THF. TIEM.CAL MANUFACTURERS ASSOCIATION 
AND TUL- . S O C L T Y OF THE PLASTICS : N D U S T R I E S . INC. 

FOR LEAVE TO FILE. COMMENTS OUT OE TIME 

Appl'. unts' NS and CSX oppose the motion of the Chemical Manufacturers 

Association ("CMA") and the Society ofthe Plastics Industries. Inc. ("SPI" and. collectively 

with CM A.. " C M A SF'I") for leave to file comments out of time vCMA-17: SPI-1!). CMA 

and SPl moved on December 23. l '̂J? for le;we to submit section-by-section comments on a 

settlenteni that Applicants reached with tie National Industrial Transportation league 

("NITL") on Dt, .mbev 11 1997. No reason ad anced by C.M^/SPI justifies a deviation 

from the pnv.edura' schedule governing this proceeding. If the Board does, nevertheless. 

' CSX Coiporation an^ CSX Transportation. Inc. are re erred to co lectively as "CSX." 
Nortolk Southern Corp^.raiion and Nortolk S outhern Ra.iway Company are referred to 
collectively as "NS." Conrail Inc. and Consolidated Railway Corpo nion are referred to 
collectively as "Conrail. 



accept the CMA/SFl comment:: for tiling, the Board should permit Applicants an opportunity 

for rebuttal. 

CMA/SPI argue that they should be permitted to file comments out of time because 

the NITL agreement vvas reached i "O late for CMA/SPi to comment on it by December 15. 

1997 (the Jate on whi' li p; rties WCP> obligated to respond to requests for conditions which 

would adversely affect tiiem). However. CMA/SPI hati NITL's request for c< iiditions 

available to them since October 21. 1997. Moreover. CM \/SPI had ainpie <-,.portunity 

following arnouncement of the settlement to submit a request on or before December 15, 

1997, for an extensuui of lime to suomit comment >.' 

CMA/SPI cite i-.o precedent permitting the sabmission of comments on a settlement in 

a control priKcedi.ig in i.ie face of an objei tio.i lo the filing of such comments. The Board 

generally dt)es not grant tl..> right to comment on settlement agreements am has instead 

directed comments to "-e suh nitted in parties' briefs.' Briefs are not due in the present 

prtKeeding until February 23. 1998. and thus CMA/SFi stiil has U '̂ . opportunity to comr"''nt 

on the N l iL settlement. To be sure, in this proceeding, the Board permitted Centerior 

^ Under the Board s regulations, a request for an extension of time to file a document must 
be filed before the document is due to be filed, and such an extension may be granted only for 
good cause. 49 C.F.R. ',104.7(b). See, Decision No. 56, served November 28, 1997 
(" Aithi)ugh we have granted previous extensions of time to file comments in this prcveeJing, the 
requests were made on or befoie the comment due date"). 

^ See, e.g.. Union Picific Corp., et al. - Control and Merger -- Southern Pacific Rail 
Corp., et al.. Financ; Docket No. 32760. Decisi.in N ' \ 35. seived May 9. 1996 (the Board 
denied the request ot rhe Kan>as City Southern Railway Company for either an order compelling 
the Applicants to submit an amended application or to permit discovery on and evidentiary 
submission addressing the effects of the Applicants" settlement agreement with the CMA). 



E.iergy Corporation ("Centerior") to supplement its comments to address a settlement 

agieement th ;;. CSX and NS reached with one of Centerior's coal «;.«ppliers. but in doing so 

the Board specifically noted that Applicants did not oppose Centerior's request, and permittv-id 

AppU-.ants lo file rebuttal against Centerior's misapprehensions that it woi'd be harmed ' J 

the settlement. Decision No. 59, serv-d December l ' ^ , 1997. 

CMA/SPI claim thi»t the Tioard should grant Meir n;otion because they "believe tha> 

t'.ie inter* of the Boaru procedural (»rder in this case is that parties have a full and lair 

opportunity tî  commt. t on the c(mditions sv̂ ught by other parties." citing Decision No. 12, 

served Jui., 23, 1997 The Board's procedural ;>rder. issued in Decision No. 6. served on 

May 30. 1997. does rePtvt an intent for a full and fair hearing, but it also reflects an intent 

to set specific lini.ts on the proceeding. To permit the filing of comments regarding 

settlt̂ ments reached in a ct)ntroi proceedinj, where other methods of response are available 

could lead to an unending series of comment and ebuttal periods not appropriate for the 

strict priKedural schedule 'ioveming such ; roceedings. Here, the February 23. 1998 

submission of briefs is available. It is an imposition on the Board to seek to make such 

filings and to accompany them wi.. the comments themselves, adding pleadings not 

contemplated by the procedural schedule to the Board's docket regardless of tht ,onTial 

dispc ition of the motion for leave to file. 

It the Board were to a( ccpt the CMA/SPI comnients. Applicants would be prejudiced 

if they were not given the right to submit rebuttal, in order to correct the inaccuracies 

contained in the CMA/SPI comments, and by Applicants' use of their allotment of briefing 



pages to respond ic what is in essence a "free" brief filed by CMA/SPI. 

For all the reasons set forth herein, the Board should deny CMA/SPI's motion and 

make it plain that it looks with disfavor on such filinj^s. particularly when briefs are yet to 

come, in the absence of some urgent need to make such a filing (such as in the case of a 

major development after briefs have been filed). If. nevertheless, the Board grants 

CMA/SPI's motion to file their comments out of time, the Board should also grant 

Applicants the right lo submit rebuttal within a reasonable time frame 
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SURFACE TRANSPORTAI ION BOARD 

Finance Docket No. 33588 

J SX CORPORA HON AND CSX TRANSPOR I ATK^N. 
NORFOLK SOUTHERN CORPORATION ANiJ 
NORFOLK SOUTHERN RAILWAY COMP NY 

- CONTROL AND OPF "̂ ATING LEASES/AGREEMEN I S -
CONRAIL INC. AND CON>OLIDATED Pv/\IL CORPORATION 

1 RANSFER OI RAILROAD LINE BY NORFOLK SOU! HERN 
RAILWAY COMPANY TO CSX TRANSPORTATION. INC 

COMMENTS OF CMA AND SPI 
ON THE NITL AGREEMENT 

The Chemical Manu'acturers Association ("C. 'A") and The Society ofthe Plastics 

Industry. Inc. ("SPI") respectfully submit these comments on the proxisions of .he agreement 

bet'..een Applicants and the National Industrial Transporiation League ( N i l L") i"iled with the 

Board on December 15. 1997 (hereinaiter the "NITL .Agreement").' 

Because ofthe timing of the N i l T. Agreement, it was not possible for CMA and SPI to 

comment on it by December 15. 1997. CMA and SPI have therefore in tiieir accom|-any:ng 

motion (CM \ - l 7/SPl-l i) requested leave from the Board to file these comments. Fhese 

comments are directed sokly to the NITL Agreemei.t. not tc any portion of Applicants' Rebuttal. 

' The Agreement was filed as Appendix P in Vol. 1 oi" Applicants' Rebuttal, CSX/NS-176, 
pages P-768-.;'-774. 



INTRODUCTION 

Many ofthe con'̂ -*'"'-'̂  originally requested by NITL in its comments (NITL-7)- were 

similar to conditions r , >'ed by CM,\ am̂  SPI in their joint comments (CMA-IO).' For 

example. NITL requester, certain pre-implementation conditions such as certification by NS and 

CSX that necessarv labor â  reemenls Acre place as well as oversight condiiions i nd 

conditions addressing the mainten uic*̂  of reciprocal switching and the amelioratic :̂ . of harm to 

shippers losing lingle-line service. 

The requested CMA S '̂I conditions, however, include several not addressed at all in 

NITL-7. such as a condition designed to ensure CSX's and NS' responsibility for shipments in the 

Shared sŝ .ts Areas ("SAAs"), a condition requiring that construction of connection be cr mplete 

prior to ihe start cf integrated operation ,, and a condition equirint,. as a transitional matter, the 

filing of tariffs/ suppleme.ns (.stablishing baseline rates for all commodities and baseline .outings 

as now reflected in Conrail 'ar.ffs. Even where the conditions requested -n NITL-7 addressed the 

same general subject matter as the conditions -̂ ggested by CMA and S'*!. the CMA/SPI 

conditions differed in a number of material respects 

CMA and SPI did not participate in negotiating the NITL Agreement. t;re not parties to 

the .Agret;ment. and wish to state for the record that many of lhe conditions requested by CMA 

• The NITL comments were submitted jointly w ith the US Clay Producers Traffic 
Association. Inc. and The Fertilizer Institut;^ 

' The CMA/SPI conditions are set out and discussed at pages 27-42 of CMA-10, and in 
Attachment 1 to CMA-IO.. 
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and SPI are not satisfied or resolved by the NITL Agreement.̂  Therefo!CMA and SPI submit 

these comments in order to make i lear to the Board and interested parties the resp-'cts in which 

the .Ml IL .Agreemert fails to address, or addresses inadequaiely. the concerns of CMA and SPI. 

For convenience. CMA and SPI reprint below the text of each section of A 7pendix A ofthe 

NITL A.grcement, which contains the operative provisions of'.he /vgreement. FoUoving each 

section rre (1) a comparison ofthe quoted provision with the conditions requested CMA-IO and 

(2) CMA's and SPI's comments on the section. 

CMA/SPI SECTION-BY FXTION COMMENTS ON NITL A ( ; R E E M E N T 

Text of NITL .ABreement: 

\. Implementation am! Oversight - Pre Closinp late 

A. CounciL NS and CSX will create on or before FcVruar], 1,1998, a 
Conrail Transaction Council (Council). T^e Ciuncil shall consist of 
rep»-cscnta^ives from NS jnd CSX, each Organixation that has agreed 
to the terms of this Agreement and representatives of other 
organizations of affected rail users. The Council is intended to 
function as a forum for constructive dialogue. NS and CSX shall 
dis liaS the imj. 'e*nentation process with the Council, fhe Council 
ma) present to NS and CSX mechanisms to identify- and address any 
pen eived obstacles to the effective and efTicient implementation of the 
proposed transaction, and may convey to NS and CSX any particular 
concerns or recommendations with respect to implementation 
planning or the implen-entation process. NS anJ CSX shall endeavor 
to addr>?ss such presentations, concerns or recommendations, and 
shall report to the Cou icil on the actions taken with respect thereto or 
the reasons for ticking different actions. The Council is not int nded 
to supplant STB oversight of the trans:«ction i s set forth in Section II 
of this Appendix A. 

•* ^'MA and SPi note, however, that they are engaged in iidependent discussions with 
Apnlicant:. and nothing said herein should b. tcken to be in derogau^it of CMA's and SPI's 
crntinuing desire to resolve their concerns ;h.«-ough those discussions if possible. 
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Comparison with Co.iditions Requested in CMA-IO: 

A railroad-shipper advisory co inci! was not suggested in the condiaons requested b> 

CMA/SP! in CMA-IO. 

CMA/SPI Comments: 

Although the idea of an advisory co.i cil has superficial fippeal. closer examination 

reveals the ,»otential vbr mischief. In the fi' st place. NS and CSX have \ Iready, in connection 

with their transition planning, established voluntary shipper ad" isory councils. Those councils, 

together with the ho; t of informal contacts that o». ur daily between NS and CSX and shippers, 

already provide ampU opportunity for inform shipper input to Applicants. 

CMA and SPI fail to see what pu»pose would be served by elevating a shipper advisory 

council tu aii ambigi >us quasi-official status. As is evident on the face ofthe abO'e-quoted 

section of the NITL Agreement. NS and CSX would have no obligation 'o abide by the 

recommendations ofthe proposed Council. Yet the creation ofthe Council would have to be 

approved by the Board • and NS and CSX could seek to cite ideas expressed by the Council to 

attempt to justify or deflect responsibility for their actions. It is also possible that NS or CSX 

could attempt to delay the resolution of troublesome issues, or prevent' ard scrutiny, by 

"rei'erring" issues to the Council. 

There I.', also already an'ple scope in the procedural schedule established by the Board, 

for formal comnients by interested parties, and for the Board, in bo h ts decision on the 

transaction and in any oversight proceeding, to order such actions on the pari 01" Applicants as 

' Section 3F ofthe NITL Agreement requires the parties to the Agreement to seek Board 
approval ofthe creation ofthe Council. 
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may be appropriate in the public interest. Although the NITL Agreement states that the Council 

s not irlended to supplant Board oversight ofthe transaction." th-'rc is <. da'.f;';r that NS and 

CSX v.\ Id portray the advice of the Council as being entitled to special weight. This would be 

unwarranted, because most shippers and other interested parties would not have tF.e opportunity, 

time and resources to participate regularly in tne Council, and hence, however earnest and 

well .i..aning the members ofthe Cour>ciI might be. their views may not be representative. Even 

for iarge organize ioiis such as CNiA and SPL attempting to select members to sit on the Council, 

thereby effectively delegatinc to them the deliberative functions ordinarily handled by sizable 

CMA and SPI committees, wouid be vexatious. Moreover, the Council m its delibciations 

w >uld necessarily be largely dependent on information supplied by the railroads. Again, 

however well-intentioned the members ofthe Council, it wou'a be difficult for them, without tie 

a'^ility to independently investigate and analyze factual ijrues. to arrive at conclusions much 

differ-^nt from hose cf their railroad hosts on the Council. 

Nc- is the ir any assurance thai the Council would be run on any sort of democratic basis, 

requiring quorum -̂ or majority voting, for example. The l.i:k of air stated structure or 

procedures governing the Cou'icil's opcnticr.*: creates the possibility that the Council's views 

could be ' .nively presented and interpreted by the various particip^iting members. 

l V,\t of NITL Atirccmgiil: 

R Shared Asset .Area (SAA) Summary Description of Operations, in 
order to facilitate a better understanding of the SAAs among the 
shipping public, NS and CSX shall provide to the Council no later 
uiatt Februar> 1, 1998 a summary description of how operations wili 
be conducted in each SAA, i.e. Northern New Jersey, 
Philadelphia/Southern New Jersey and Detroit. The summary' shali 
focus on the function rnd intcrrelstionship of the various crews of 
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each railroad, the dispatching controls and the effect of the SAAs on 
individual shippers with respect to concerns such car ordering, car 
supply and car location. 

Comparison with Conditions Requested in CMA-IO: 

CMA/SPI condition \ . l would require NS and CSX to certify that necessar>' SAA 

managenient and operations protect Is iu-e in place, subject t.T a 15-day comment period and a 

further 15-day period for the Board to accept or reject the certification. See CMA-10 ai 30. 

CMA/SPI Comingnts: 

CMA and SPI submit that "summary descriptions" of operations would be inadequate to 

demonstrate to the Board and to interested persons that NS, CSX and CSAO'' ope.ations in he 

SAAs will be feasible. Rather, operating plans lik? that submitted for the North Jersey SAA in 

CSX/NS-119 should be filed. 

In addition, it is cntical not only that NS and CSX edify that necessarv' SAA operating 

protocols are in place, but that the Board pass on the adequacy of those certifications after 

interested parties are afforded an expedited comment period. It would be up to NS and CSX to 

present details to the Board sufficient to inspire confidence that NS and CSX were indeed 

prepared to go forward with operations in the SAAs. 

C. Labor Implementing Agreements. NS and C .X will obtain the 
necessar>' labor implementation agreements prior to the Closing Date 
and will advise the STB when that has been accomplished. NS and 
CSX will, consistent with safe and efTicient rail operations, implemeiit 
the transaction as sous, after Control Date as possible. If NS and CSX 

' Conrail Shared Asset Operator. 
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request the STB to initiate the labor implementing agreement process 
prior to the Control Date, Organization will suppoH the request 

Comparison with Conditions Reqifitcd in CMA-iO: 

"̂ nis section ofthe NITL Agreement is similar to CMA/SPI condition A.3 with one 

important difference. The NITL Agreement lacks any provision requiring the Board to pass 

upon the adequacy of the ce/ification, or enabling interested parties to comment on the 

certification. 

CMA/SPI Comments: 

The importance of a brief opportunity for public comment cannot be overstated. If. for 

example, one or more ofthe NS or CSX unions took issuf wuh the certification that all labor 

implementing agreements were in place, this view should be aired prior to the Board's approving 

integ'-ated operations, rather than emerging in the form of a labor dispute following 

implementation. 

Text of NITL Agreeme- i " 

D. Maragcmen Information Systems. Prioi to the Closing Date, NS and 
CSX v.ill adA ise the ST'i that management information systems 
designed to nranape oper.«tions on the former Conrail system within 
the SAAs and interchanges between the NS, Conrail and CSX/Conrail 
systems, including necessary car tracking capabilities, are in place. 

Co- iparison with Conditions Requested in CMA-IO: 

This section of the NITL Agreement is simi'ar to CMA/SPI condition A.4. witii the 

difference again that the NITL Agreement lacks provisions requiring the Board to pass upon the 

adequacy ofthe certification, or enabling interested parties to comment on the certification. 
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CMA/SPI Comments: 

Again. CMA and SPI view 'u as extremely important ihat there ot; a brief 15-day 

comment period in response to the certification pre* ented by NS and CSX that they have the 

necessary management information systems in p'act. after which the Board should have 15 days 

to accept or reject the certification. NS and CSX would be able to demonstrate in whatever 

manner they think convincing that they are prepared to go forw ard to implement the transaction. 

Text of NITL Agreement: 

IL Implementation and Oversight - Post Closing Date 

Oversight. The Board should require specific oversight of the 
implemeniation and effect of the transaction for a three-year period. 
This condition is not intended to limit the authority of the Board to 
continue oversight beyond t ' three-year period, or limit the right of 
any party, including the Organization, to request continued oversight 
if conditions at the end of the three year period war rant such a 
request. 

Cotnparison with Cotiditions Requcstgj in CMA-IO: 

CMA/SPI condition C.4 requests five years of oversight CMA/SPI condition C.4 also 

provides expressly that there would be ,he opportunity during the oversight proceeding for P"*''ic 

comments, carrier replies, and expedited resolution of issues by the Board. These elements are 

not expressed in the NITL Agreemen*. 

CMA/SPI Commgms: 

CMA and SPI believe it is far preferable to establish a five-year oversight proceeding at 

the outset rather than establishing c three-year period with the virtual certainty of a 

mini-proceeding duiiu,'̂  ilic third year to determine whether the oversight proceeding should be 
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continued. The types of quarteriy reports called for by CMA and SPI (see CMA-IO at 41-42. 

conditions C.4 and C.5) would not be burdensome for the railroads to prepare. In the event that 

there were few (or no) problems resulting from the transaction after three years, there will be 

little burden on the Board other than to publish and serve notices regarding comment periods, 

and little burden on the railroads to respond to comments. Nonetheless, providing with certainty 

a forum for shippers to raise problems associated with the transaction would be extremely 

valuable. It anything, the Conrail transaction is more complex than the UP/SP transaction, and 

there is no reason why the oversight period here should be shorter. (For example, the need to 

disentangle and divide the physical assets, personnel, computer systems, databases, contracts, 

communications systems, and other aspects of Conraii's operations w is not faced b' I 'P. which 

acquired all of SP. CMA-10 at 20.) 

Text of NITL Agreement: 

D. Reports. As part of this continuing oversight, the Board should 
require quarterly rc, >rts from NS and CSX and should provide an 
opportunity for comment by shippers. NS, CSX and the Council shall 
jointly recommend , . . . ard objective, mea<u>'able ' tandatd.« to be 
used in such reports. The base for the standards, to the extent the 
information is readily available, shall be the standards on Conrail 
prior tn the Control Date. In addition to the measurable standards, 
information in the quarterly reports may include: 

a. status of implementation plans for operations in the 
SAAs; 

b. status of labor implementing agreements; 
c status of integration of management information 

systems; 

7 
As explained by CMA and SPI (CMA-IO at 40). CSX in deposition testimony in this 

proceeding .̂AS said that it has. or s'lortly will have, the ability to track and report on time 
performance of virtually every car in its system. 



d. status of allocation of responsibility for performing 
Conrail transportation contracts; and 

C any other matters about which the Board or Council 
reasonably reque.sts information. 

Comparison with Condition-. Requested in C:MA-10: 

CMA/SPI con lition C.5 specifies in some detail areas that should be addressed during 

oversight, sach as safety performance, transit times, attainment of protected traffic volumes, and 

vealization of projected cost savings. See CMA-IO at ^̂ 2. CM.A/SPI condition C.3 also specifies 

that NS and CSX perfor.nance would be judged against the post-transaction transit times 

presented in their opcr-'Mng plan and train schedules. See CMA-IO at 40. 

If the Boird approves the transaction and implements an oversight procecJing, CMA and 

SPI urge the Bo ird to require, as elements of the quarterly reports and of cor. uing Board 

oversight, the specific items listed in CMA/SPI Condition C.5. In addition the Board should 

measure NS and CSX performance not just against current Conrail performance, but against the 

operating ĵ .ans and train schedules presented by NS and CSX. 

Text of NI I'L Agreement: 

C. Speci.ication of Transportation Contract Movement Responsibilities. 
NS and CSX will cause Conrail transportation contracts to be 
allocated bê Aeen their rail carrier subsidiaries and discharged in 
accordance with their Mrms subject to allocation and other terms of 
Section 2.2(c) of the Transaction Agreement between NS and CSX. If 
a shipper whose contract has been allocated pursuant to the 
"Percen*ige Division" of 50-50 provided for in such Section 2.2(c), is 
dissatisfied with the service it receives from the carrier performi'*;, the 
contract from specified origins to specified destinations, it may at any 
time after six months from the Closing Date (after written notice to 
the carrier as to claimed operating smd other deficiencies below the 
level at which Conrail provided performance of the contract, and an 
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opportunity of thirty days to improve its performance and to cure 
those deficiencies going forward), submit the issues to expedited 
binding arbitration under an arbitration protocol for the selection of 
arbitrator(s) and the conduct of the arbitration to be developed by 
NS, CSX and Organization not later than July 1,1998, with 
arbitration to be concluded within thiiiy days from the date the 
arbiter is selected. In that arbitration, the issuf shall be whether there 
is just cause because of such deficiency in performance to have the 
responsibility for he performance of the contract (for the specified 
origin/destination pairs) transferred. In such arbitration the only 
remedy shall be, if such just cause appears, to order tue transfer of 
such responsibility for performance to the other carrier. Such 
transfer shall be affected unless the transferee certifies that it is not 
operationally feasible for it to perform the service; provided, however, 
that unless otherwise agreed by NS, CSX and the shipper, such 
transfer shall not become effective for ?0 days in order to allow NS 
and CSX to make the appropriate operating changes. Except for such 
transfer, such arbitration shall not address or affect in any way the 
rights, obiigations or remedies of any party under the terms of such 
contract; and the award in such arbitration shall not be deemed to 
establish any facts with respect to the performance oi' such contract 
for any purpose ether than the arbitration. No such transfe.- of 
responsibility shall affect the "50-50' Percentage Di' ision of revenues 
and expenses with respect to the contract in question and the other 
contracts which are adocated pursuant to the "Percentage Division" 
in Section 2.2(c) ofthe Transaction Agreement. Notwithstanding the 
maintenance of the Percentage Division of 50-50, no reallocation of 
any other contract shall be made to equalize the responsibilities for 
performance of the contracts subject to the Percentage Division. 

Comparison with Conditions Requested m CMA-IO: 

CMA/SPI condition B.4 would permit shippers under Conrail contracts for movements 

between two jpen points (including points that become part of an SAA) the opportunity to 

(a) select, on a trial basis, either NS oi CS>. to provide service under the contract, (b) select NS 

or CSX to perform the remainder ofthe Conrail contract, and/or (c) terminate or renegotiate the 

contracts. The NITL Agreement, by contrast, would provide only a limited right to seek 
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arbitration should the shipper be dissatisfied with the service provided by either NS or CSX, with 

the -shipper bearing the burden of proof that the service is inadequate. 

CMA/SPI Comments: 

Shippers to, from and within the SAAs should have the ability to take advantage ofthe 

competition for l,AA movements which has been presented as one ofthe principal public 

benefits of this transaction. A right to arbitration in which the shipper would bear ine burden of 

proving that new service provided by CSX or NS is inadequate, and in which the shipper would 

presu-nably bear half the cost of the arbitration, is a cumbersome and inadequate remedy for 

deficiencies in new service thrust upon shippers by NS' and CSX's private allocations of 

contracts. For further comment, CM.A and SPI refer the Board to CMA-IO at 35-36. 

Moreover, even this inadequate remedy would 'oe completely unavailable for more than 

seven months after implementatior ofthe transaction. First shipners would have to wait until the 

end of a six-month period during which no claim could be 'orought. and then they would have to 

provide 30 days' notice of a desire to switch railroads. It is unlikely that more than a few Conrail 

contracts would still be in existence by the time the seven months, plus the time for the 

arbitration, had elapsed, and in the interim shippers would have had no relief. 

Text of NITL Agreement: 

III. Other Conditions and Provisions 

A. Transload and New Facilities within the SAA. During the term of the 
Shared Assets Operating Agreements, any new or existing facility 
within the three Shared Assets Areas (other than an "Operator 
Facility") shall be open to both NS and CSX, to the extent and as 
provided in those Agreements, including, without limitation. Section 6 
thereof. Py way cf example of the foregoing, the Agreements 
generally provide that: 1) both NS and CSX will have access to 
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existing or new shipper owned facilities, 2) both NS and CSX will have 
the opportunity to invest in joint facilities in the Shared Assets Areas 
in order to gain access to such facilities, and 3) either NS or CSX may 
solely develop facilities that it wil! own or control (such as the 
transloading facilities or automotive ramps) that will be accessed 
exclusively by the railroad that develops such facility. 

Comparison with Conditions Requested in CMA-IO: 

CMA/SPI condition B.2 would require all existing bulk chemicals/plastics transloading 

terminal.- within SAAs to be open to both NS and CSX. vCMA and SPI believe that this wv uld 

affect only one facility - the Croxton bulk chemical facility in northern New Jersey, which is 

allocated solely to NS under the proposed transaction.) CMA/SPI condition B.3 would require 

all new facilities within SAAs to be open to both NS and CSX. rather than permitting facilities to 

be solely served by NS or CSX if one of them invests in the facility. 

CMA/SPI Comments: 

CMA and S*̂ ! are concemed that, if NS and CSX are permitted to solely serve facilities 

in which they make an investment, the result will be a gradual fragmentation ofthe SAAs into 

solely served fiefdoms. Moreover, an emphasis on investments by the individual railroads could 

tend to diminish the desire of NS and CSX, the joint owners ofthe Conrail Shared Asset 

Operator, to invest in joint facilities in the SAAs. CMA and SPI believe t^at the benefits of 

two-railroad competition should be available to everyone within the SAAs, without reference to 

m array of partially-hidden private arrangements. 

Text of NITL Agreement: 

B. Reciprocal S-vitching. NS or CSX, a.»' the case m w be, will cause any 
point ;<t which Conrail now provides reciprocal switching to be kept 
open to reciprocal switching for ten years after the Closing Date. 

13-



Comparison with Conditions Requested in CMA-IO: 

CMA/SPI condition C.2(a) would require reciprocal switching points on t. ^n-ail. NS and 

CSX tl.i:'- were open on June 23. 1997 to be kept open. The provision of the NITL Agreement is 

much nan-ov»cr, requiring only that points at which Conmil tiow provides reciprocal switching be 

kept c len. 

CMA/SPI Comments: 

T.-e NITL provision as written would not even require NS and CSX, where they now 

provide reciprocal switching for tri;ffic moving (o or from Conrail. to keep that reciprocal 

switching open in cases in which the Conrail line from which they switch traffic is taken over by 

the other of them (NS or CSX). For example, in South Charleston. West Virginia (a major 

petrochemical production area), where CSX now provides reciprocal switching for Conrail, CSX 

would not be obligated to keep that reciprocal switching open when the Conrail line passes to NS 

post-transaction (assuming the transaction is approved). 

Text of NITL Agreement: 

C. Reciprocal Switching Rates. For a period of five years after the 
Closing Date, reciprocal swi,.h charged netween NS and CSX at the 
point referred to in the preceding paragraph w ill not exceed S25?) per 
car, subject to annual RCAF-U adjustment, and ut other points 
and/or with all other carrier! will not exceed: (a) where no separate 
settlement is made between carriers, the ex. < ting rates subject to 
RCAF-U adjustment, or (b) where there are such settlements, the 
amount therein prescribed (not in excess of that provided for in (ay). 
The foregoing does not apply where NS and CSX have entered into 
agreements intended to address so-called 2-to-l oituatioiis as set forth 
in the Application. 
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Q?tnpai. n with Conditions Requested i • CMA-IO: 

CMA/SPI condition C.2(b) requests a $130 per car reciprocal switching fee, but limits it 

to reciprocal switching charges between NS and CSX in Conrail Territory." 

The quoted provision ofthe NITL Agreement, like provision III.B which preceded it, is 

limited to points at which (^jonrail today provides reciprocal switching. (In the words ofthe 

quoted provision, it is limited to "the points referred to in the preceding paragraph . . . .") 

CMA/SPI Comments: 

The $130 reciprocal switching rate as between UP and SP was adopted in the SP rase 

on fhe basis thr' it reflected those carrier's costs.' CMA and SFI find it surprising that CSX and 

NS would require i switching fee of $2'0 per car in order to recover their cost of J "itching. 

CMA and SPI believe that NS and CSX should be required to provide a cost justification for 

whatever ref^iprocal switching rate might be ordered by the Boaul. Of equal concem to CMA 

and SPi, howevei, is the limitation ofthe NITL Agreement prcvuuon to situations in which 

Conrail today provid s the switching. At a minimum, the provision should cover all swit.;hing 

"oetween K' j and CSX within Conrail territory, or where NS or CSX switches a movement 

received from the other from Conrail tcrritorv. 

* CMA/NITL's use of the term "Conrail Territory" is intended to encompass switching to, 
from and within the territory now served by Conrail. 

' Finance Docket No. 32760, Union Pacific Co-p., et al. - Control and Merger - Southern 
Pacific Rail Corp. et al., UP/SP-231. Rebuttal Verified Statement of John H. Rebensdorf, p. 8. 
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Text of NITL Agreement: 

D. Gateways. NS and CSX anticipate that all major interchanges with 
other carriers will remain open as long as they are economically 
efficient. 

Comparison with Conditions Requested in CMA-IO: 

CMA/SPI condition C.l(a) would require all existing gateways and interchanges to be 

kept open on competitive rate and service terms. See CM.\-10 at 36-37. 

CMA/SPI Comments: 

The quoted gateway provision of the NITL Agreement provides little if any protection. It 

states only what NS and CSX currently subjectively "anticipate," and fails to define "major 

interchanges" or "economically efficient." 

The maintenaiice of current gateways, particularly the high volume gateways in the St. 

Louis and Illinois area for movements of chemicals and plastics from the Gulf Coast to the 

Northeast, is of utmost importance to CMA, SPI and their members. Recognizing that 

historically there nave been numerous ways in which carriers have effectively closed gateways, 

the CMA/SPI condition requires simply that gateways be kept open OP "competitive rate and 

service terms." While CMA and SPI are willing to havf̂  shippers bear the burden of proof in any 

oversight proceeding that gateways have been .losed, it is important to have standards against 

which gateway closures can be meaningfully assessed. It is relatively straightforward to present 

evidence that rate and service terms have rendered gateways uncompetitir t in the real world. It 

would be much harder to determine whether gateways are in the abstract "economically 

efficient." assuming one could decide initially which gateways are "major interchanges." 
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Text of NITL Agreement: 

E . Interime Service. This paragraph does not apply to a shipper w ho 
has an existing Conrail transportation contract if a more favorable 
treatme t is provided under Section 2.2(c) of the Transaction 
Agreement. NS and CSX agree to take the following actions with 
respect to transportation services to Conrail shippers on routes (i.e. 
origin-destination pairs) over which at least fifty (50) cars were 
shipped in the caleud]>r year prior to the Control Date in single line 
Conrail service (i.e. origin and destination served by Conrail) where 
that service will become joint line NS-CSX after the Closing Date. 
Upon request by the affected shipper. NS and CSX will, for a period 
of three years, (a) mî intain the Conrail rate (subject to RCAF-U 
increases); and (b) work with that shipper to provide fair and 
reasonable joint line service. If a s'*ipper objects to the routing 
employed by NS and CSX, or to the point selected by them for 
interchange of its traffic, the disagreement over routing or 
interchange, or both, shall be submitted to binding arbitration under 
the procedures adopted by the STB in Ex Parte 560. The arbiter in 
such an arbitration shall determine whether the route employed by 
NS and CSX or the point of interchange selected by them, or both, 
satisfies the requi"cments of 49 U.S.C. § 10705; and if it |does| not, the 
arbiter ma> establish as the sole a\»'ard in such arbitruion, a different 
route or point of interchange for such traffic. 

Comparison with Conditions Requested in CMA-IO: 

CMA/SPI condition C.l(b) would n( t specify how NS and CSX • aould reconfigure their 

service patterns, but would prê  .Mit a double hami to shippers (Le±, worse service and a higher 

rate) by capping the rates for such .shippers (and such shippers only)'" at the level existing at June 

23, 1997, as increased by the RCAF-adjusted factor. Nor does CMA/SPI condition C.l(b) limit 

elief to origin-destin,ntion pairs between which at least 50 cars were shipped during the calendar 

year prior to the transaction. 

This is the only condition among those reouestea by CM \'SPL other than the request for 
a $i30 reciprocal switching fee, that contains a rate cap. 
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CMA/SPI Comments: 

l he limitation of relief to origin-destination pairs over which at least 50 cars moved in 

1997 cripples the "sefulncss ofthe provision. A study performed jointly by the CMA/SPI 

consultant, GRA Associates. Inc., and the consultants for Applicants showed a total of 152 

origin-destination pairs for chemicals/plastics traffic moving over single system Conrail service 

in 1995 (as shown on the Conrail 1995 100% traffic tapes) that would become interiine 

movements following the transaction." Of these 152 O-D pairs, only 23 had over 50 cars move 

in 1995. Hence only about 15% of the movements would be covered by the NITL Agreement, 

although by definition the longer-volume movements would be covered. 

Moreover, the "relief offered by the NITL Agreement (other than a cumbersome 

arbitration provision concerning the routing) is limited to three years of rate protection using an 

RCAF-U escalator. In sum. this portion of the NITL Agreement would provide no relief at all 

i)r most movements whose single line service will become interiine, and to those few who move 

50 cars annually between a given O-D pair, the provision would permit modest rate increases to 

accompany the worse service. 

Text of NiTL Agieement: 

F. STB Approval. Except as provided in this paragraph, this agreement 
is not subject to STB approval and will be binding on the parties in 
the absence of STB approval except with respect to any provision 
disapproved hy the STB or inconsistent with the STB's action on the 
Application. Notwithstanding the foregoing provision, ̂ he parties will 
ask the STB to approve the creation of the Council, the exchange of 
information, the process for addressing shipper implementation and 
service concerns hereunder and the allocation of transportation 

" Cite "Williams Study." 
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contracts under ''1(C). In the â ŝence of such approval by the STB, 
NS and CSX shall not be obliged to take any action which in their sole 
judgment might create liability under the antitrust hv s. 

Comparison with Conditions Requested in CMA-IO: 

1 here are no coi.iparable provisions in the suggested CMA/SPI conditions. 

CM.VSPl Comments-

Inasmuch as the NITL Agreement purports to have been concluded for the benefit of all 

shippers, not just NITL members, CMA and SPI believe that the Board should pass on whether 

the NITL Agreement, or individual portions of it. are in the public interest. For the reasons 

stated herein, CMA and SPI believe that nany provisions ofthe NITL Agreement are at best 

marginally in the public interest. To the extent that these provisions might be accepted by the 

Board in substitution for the condition.> requested vy CMA and SPI, which would more 

effectively protect shippers from adverse changes resulting from the transaction, adoption of the 

NITL provision could be contrary to ine public interest. 

CMA/SPI CONDITIONS NOT ADDRESSED AT A L L IN THE NITL AGREEMENT 

The NITL Ag cement does not address a number of important CMA/SPI conditions. 

Because this current set of comments is limited to addressing the NITL Agreement. CMA and 

SPI do not seek to reargue the merits of these suggested conomons. CMA and SPI simply direct 

the Board's attention to the following CMA/SPI conditions, and the accompanying commentary 

in CMA-IO justifying their adoption by the Board: 
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CMA/SPI Conditions Not Addressed in NITL Agreement 

CMA/SPI Condition 

A.2 Adoption off.il existing tariffs and 
circulars that were in effect when the 
application was filed (June 23. 1997) 
and publication of supplements 
incorporating new routes. 

A. 5 Construction of connections must be 
complete pric. to implementation of 
integrated operations. 

B. 1 Recognizing that Conrail will operate 
the SAAs as an .igent, NS and CSX 
each must be fully responsible and 
liable for its shipments to/from/witli:n 
SAAs. 

Citation in CMA-IO 
CMA-10. pages 30 ""i 

CMA-IO. page 32 

CMA-IO. pages 33-34 

C.2 c) Eliminate reciprocal switching 
charges on all former c'onrail-NS and 
Conrail-CSX interline movements 
that become NS and CSX single-line 
movements. 

CMA-IO. pages 3'J-39 

d) Reinstate reciriocal switching .at 
Buffalo and Niagara Falls. 

C.3 Service Standards: HoidNSandCSX 
to the post-transaction l-ansit limcs 
presented in their operating plan.s and 
train schedules in this proceeding and 
monitor NS and CSX service not 
reflected in operating plans and train 
schcdu.es to ensure that cunent NS 
and CSX serv'ce does not deteriorate. 

CMA-IO, pages 38-39 

CMA-IO. page 40 
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As stated above, the Board should carefully review the NITL Agreement to determine 

whether the Agreement, or any portion of it, is in the public interest. CMA and SPI arge the 

Board, in those instances icentified above in which the NITL Agreement falls short ofthe 

protections that would be afforded by the CMA/SPI conditions, to adopt the CMA/SPI 

conditions in lieu of those contained in the NITL Agreement. 

Respectfully submitted. 

Martin W. Bercovici 
Keller and Fleckman. L.L.P. 
1001 G Street. N.W. 
Suite 500 West 
Washington. DC 2^001 
(202)^34-4144 

Counsel for The Society cf the 
Plastics Industry. Inc. 

Thomas E. Schick. Counsel 
Chemical Manufacturers Association 
1300 Wilson Boulevard 
Ariington. VA 22209 
(703)741-5172 

Dated: .December 23, 1997 

Scott N. Stone 
Patton Boggs. L.L.P. 
2550 M Street. N.W. 
Washington. DC 20037 
(202)457-6335 

Counsel for t'ne Chemical 
Manufacturers Association 
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CERTIFICATE OF SERVICE 

I hereby certify that I havf in accordance with the Board's decisions in ihis proceeding, 

served copies ofthe foregoing Comments of CMA and SPI on the NITL Agreement this 23rd 

day of December. 1997, by first class mail upon all parties of record and by hand upon the 

following: 

Administrative Law Judge Jacob Leventhal 
Federal Energy Regulatory Commission 
888 First Street, N.E. 
Suite I IF 
Washington. DC 20426 

Dennis G. Lyons. Esq. 
Arnold & Porter 
555 12th Street, N.W. 
Wasl:=r''ton. DC 20004-1202 

Richard A. Allen. Esq. 
Zuckert. Scoi'tt & Rasenberger. L.L.P. 
888 Seventeenth Street. N.W. 
Washington. DC 20006-3939 

Paul A. Cunningham, Esq. 
Harkins Cunningham 
Suite 600 
1300 Nineteenth Street. N.W. 
Washington. DC 20036 

David A. Cobum. Esq. 
Steptoe & Johnson. LLP 
1330 Connecticut Avenue, NW 
Washington, DC 20036-1795 

Scott N. Stone 
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H88-t.">4-:5817 (T.i; •>f.rT= 
(814i 944 (S978 F 'v>'. j 
rrwils in*Jmail l•srlm .̂;̂ >.̂  

Richard R. Wilson, P.C. 
Attorney at Law 

A Proiessional Corporation 
1126 F.ichth Avenue, Suite 403 

AJloona, PA 16602 

1 
nflK»'ot th* Sscrotary | 

Dfc 12 mr 1 

;ccmber 17, 1997 

Of counsel to: 
Vuoiio & Gray LLC 

2.310 Grant Building 
Pittsburgh, PA 15219 

(4121471-1800 
(412) 471-4477 FAX 

^i:-B 
The Honorable Vcmoii A Williams 
Secretary Surface '".anspcrtation Boan 
Case Contro' Ur it 
.\T1N: Financ Docket \ 1. •;33o» 
1923 K Stre. t, N.W.. Roor? /i5 
V.'aMiington, D.C. 20^23 

Re: CSX Corporation and CSX Transporta ion. Inc., Norfolk Southem 
C orpoiation an Norfolk Southem Paiiway Company-Control aud 
Operating Lei'scs/Agreements-Con; ail. Inc. ano Consolidati'd Rail 
Corporation - Finance Docket No. 33388 

Dear Secretary Williams: 

This letter is filed on behalf of Ohi-Rail Corporation, ("Ohi-Ra.l") a Class l i l 
shortline -ailroad conipary which serves coal fields in southca.<:tem Ohio. On OCoh'-; 
21 , ! 9v'"/ Jhi-Rail filed Comments with the Board supporting the grant of competitive 
access trackage rights to Norfolk Southem for the puipoce of serving the Centerior 
Energy Corporaii.m ("Centerior") generating station at Eastlake, Ohio. (See Ohi-Raii-2). 
The grant of such irackage rights would preserve Ohi-Rail's ability to participate in 
competitive coal movements via Norfolk Soutiiern from the southeastern Ohio coal fields 
which it serves. 

On December I 1 9 9 7 we received Centerior's ''etition o File Supplemental 
Comments and Supplemental Comments (Redacted, Pub.i'; Version). Although much of 
the detail regarding this Petition was omitted from the public version of that pleading, it 
is clear that Norfolk Southem and CSX have entered into an agreemcm with Ohio Valley 
Coal Company w hich is not only detrimental to the interests of Centerior but also will 
have an anticompetitive affect or. coal supplijis served by Ohi Rail. This agreement 
further demonstrates the anticompetitive fdllout produced by the a'' cation of Conrail 
markets between Norfolk Southem L id CSX. Accordingly. Ohi-Rail strongly supports 
Centerior's Petitiot. to File SuppK^mental Comments and requests that the Board 



The Honorable Veiiion Williams 
Page Two - Ohi-Rail-3 
December 17, '997 

thorollJ^hly investigate whether the Ohio Valley Coal Company agreement is 
aiiticompciitive and contrarv to the public interest. 

Copies of Ohi-Rai'-3 hav been served by first class mail, postage prepaid on all 
parties of record listed Oii the Board's servi :e list and a computer diskette containing the 
text of this writing in Mici osofl Word 7.0 fonnat is also enclosed. 

Should you iiave any further questions, please contact the undersigned. 

Very tmly yours. 

R l ^ A R D R. WILSON, P C. 

Richard R. Wilson 

RRW/klh 

xc: The Honorable Jacob Leventhal 
All parties of record 
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1. the undersigned, declare under penalty of perjury, that J.c foregoing is true and 

concct Further. I cetufy that we arc qualified and auihonzed to file these ccmmenls on 

bcnalf of the Ohi Rail Comcr̂ tion. Executed on l)ff/M*£f{ 1997. 

rhomas 'J. Bainett 
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OENMi: G '.-'JhS 

A R N O L D & P O R T E R 
555TWLLFTH STREET N M 

WASHINGTON DC 2 0 0 0 4 

12021 9 4 2 5 0 0 0 

December 18. 1997 

5^ ^ 
BY HAND DELIVERY 

The Honorable Vernon A. Williams 
Secietary 
Surf ace Transportatlo i Board 
1925 K S-reet, N.W. 
W:.shingi n, D C 2C423 

Rt: i-inance Docket So. 333S8, CSX Corporation and CSX 
Transportation. Inc.. Norfolk Southern Corporation and Norfolk 
Stmthern Railway Comp'iny - Control and Operating Leases/ 
Agreemeni: - Conrail Inc. and Consolidated Rail Corporation 

Dear .S .creta-y Williams: 

On behalf of Applicants in the above-refeienced proce-airig. enclosed 
are disks containing the te.%' of the Highly Confijcp'ial and Public versions of 
Volumes 2 A and 2B (rebuttal verified statements; ( C S X / N S - o f Applicants' 
Rebutt;<l 

Also enclosed nre replacement disks containing the text ofthe Highly 
Confidential rnd Public versions of Volume 1 (narrative) (CSX/NS 176) of the 
Rebuttal. These di.sks contain a correction to an error we discoverc i the disks 
for Volume 1 that were previously provided to you on Decenibtr lo. Wc 
accordingly ask that you discard the disks that were providec' to you on 
December 16. and replace them with the enclosed corrected disks. 

Documents that contain text on the enclosed disks are formatted in 
Wc rdPerfect 5.1. Spreadsheets and charts are formatted in Excel 5.0, MS Word 
6.0/95 and Powerpoiut -i.O 



. A l ^ N O I . D «c P O R T E R 

Hon. Vernon A Williams 
F/ecember 15. 1997 
Pv<w 2 

Thank you for your assistance in this matter. Please contact myself 
(<202) 942-5858) or Susai> Morila ((202) 942 5252) if you have any questions. 

Enclosures 

cc: Richard A. Allen. E.sq. 

Respectful'.y yours, 

ARNOLD & J»0FH;ER 

By: 
;nnis G. Ly ..ns 

Ctninsel for SSX Corfforation and 
CSX i ransportation. Inc. 
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OPPENHEIMER WOLFF & LX:)NNE.-i Y 

1020 Nineteenth Street N.W 
Suif. 400 
W.^shington, D.C. 20036-6105 

,202* 293-6^00 
=A-\ (202) 293-6200 

Direct Dial: 202-496-4906 

December 18. 1997 

VIA HAND DELIVERY 

Hon'-.able \'°mon A. Williams 
Secretary 
Surface Trrxr spoi-*a:ion Board 
1923 K Street, N.W., Room 700 
Washington, D C 20423-0001 

CtlTER! 
0«t«»of thiS«crc'ar> 

OFC 
Partol 
Public RMX]I4 

Brussels 

Chicago 

Detroit 

Irvine 

Los Angeles 

Minneapolis 

New York 

Pans 

>amt Faul 

San 'ase 

Washint^im, D.C. 

Re: Finance Docket No. 33388, CS.i Corporation and CSX Transpor ation. Inc., 
Norfolk Southern Corporation and Norfolk Southern Railway C impany -
Control and Operating LeaiCs/Agreements - Conrail Inc. and Consolidated 
Raii Corporation - Transfer of Raslrjad Line by Norfolk Southern Railway 
Company to CSX Transportation, Inc. 

Dear Secretary Williams; 

Enclosed you will find an orig'nal and 10 copies of a Certificete ' L̂ ervicc attesting to service 
of prior pleadings on behalf of New Jersey Department of Transportt tion/Ne v Jersey Transit 
Corporation, Northern Virginia Transportation Commission/Polomac and Pvixppahannock 
Trar.sportation Commission, R.J. Corman Railroad CompanyAVestem Ohio Line and Livonia, Avon 
and LakevHIe Railroad Corporation on all parties which have been added to the official service list as 
indiceted m the Appendix to Decisior. 57. 

Please contact the undersigned if you have î ny questions tega.'d'ng this matter. 

Respectftilly submitted. 

Kevin M Sheys 

Enclosure 
cc: Parties added to lhe Service List 

•WDC: 19496 v01 12717/97 



CERTIFICATE OF SERVICE 

Pursuant to Deciiion 57 in STB Finance Docket No. 33388, C X Corporation and CSX 
Transportation. Inc . Nortolk Southern Corporation and Norfolk Southern Railwav Company --
Control and Operating Leases/Agreements - Conrail Inc and Consolidated Rail Corporation -
Transfer of Railroad Line bv Norfolk Southern Railwav Company to CSX Transportation. Inc , I 
hereby cert:f>' it on this 18th day of December, 1997, a copy of all phadings prev; jus y 
submitted in thi: proceeding '•«y New Jersey Department of Transportation/New Jersey Tr£i.iMi 
Corporation, Northern Virginia Transportation Commission/Potomac and Rappahannock 
Transportation Commission, R.J Corman Railroad Company and Li'.'onia, Avon and Lakeville 
Railroad Corporation was served upon the following parties of record by tlrst class mail, postJ\ge 
prepaid: 

John M. ^'uller 
McCarthy, Sweeney & Harka^vay, P C. 
Suite il05 
1750 Pennsylvania Avenue, N W 
Washington, DC 20006 

Clark E\,̂ ns Downs 
Jones, Day, Reavis & Pogiie 
U50G Street, N W 
Washington, DC 2000.'=-2088 

Richard F. Friedma.i 
Ear! L Neal &. Associates 
3600 East 95tt. Street 
Chicago, IL 60617-5193 

John F McHugh 
McHugh & Sherman, Esqs 
20 Exchange Place 
New York, N \ 10005 

The Honorable Jerrold Nadler 
U S House of Representatives 
Washington, DC 20515 

Kevin M. Sheys 

•WDC: 1949^ i<)1 ,2/18«7 
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BEFORE THE 
SURFACE TRANSPORTATION 30ARD 

"INANCE DOCKET NO 33388 

CS>: CORPORATION AND CSXT TRANS 'ORTATION, INC 
NORFOLK SOUTHERN CORPORAFION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

"CONTROL AND Oi -RATING LEASES/AGREEMENTS-
CoNRAIL INC , i*ND CONSOLIDATED RAIL CORPORATION 

CERTIFICATE OF SERMCE 

I , David G Abraham, Registered Representative for Indiana Po.t Commission, herewith certifies 
that he has this date sent copies of his Request for Conditions, IPC-1. filed with the Koard on 
O'tober 21, 1997 'o all Parties of Record added to the Service List as per Decij^v.n No 57 of 
D wcmber 3, 1997 

December 17, 1997 

I 

/ r r-
David GvAbraham 

PfJTOT 
OWir* of th» S»cr»tiry 

ore 1 
Hand 
Pubtic K«oo><l 
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SHEILA ».1ECK HYOE 
CITY ATTORNEY 

CITY OF DUNKIRK 
DEPARTMENT OF LAW 

Cir/ HALL. DUNKIRK. N. Y. 14048 
(716) 366-9866 

FAX (716) 366-2049 

December 15, 1997 

Hon. Vernon A. Williams, Secretary 
Case Control Branch 
ATTN: STB Finance Docket No. 33388 
Surface Transportation Board 
1925 K Street NW 
Washington, D.C 204' '3-0001 

Re. CSX CORi»OKA: ION AND CSX TRANSPORTATION. INC. 
NORFOLK SdUVHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 
-CONTROL AND OPERATING LF.ASES/AGREEMENTS-

CONPAIL INC. AND CONSOLIDATED RA CORPORATION 
Finance Docket No. 33388 
Decision No. 58 dated December 5, ^'JB7 

Dear Secretary Williams: 

Pursuant to Decision No. 58 in the above-entitled matter, enclosed please find 
the original and ten (10) copies of the Certificate of Service of Notice of intent to 
RE. cicipate by the City of Dunkirk, New York showing that this filing wa.-- s- rvev-< by 
m-'.il n the additional parties of record listed in this Decision. 

SMH:v 
Enc. 

o.t.c8C.itneae^.'eia./ 

Sheila Meek l-f/de 
City Attorney 

AN EQUAL OPPORTUNITY EMPLOYER 



BEFCHE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION. INC. 
NORFOLK SOUTHERN CORPORAUON AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPtBATING LEASES/AGREEMENTS-
CONRAtL INC. AND CONSOLIDATED RAIL CORPOF ; M O N 

CERTIFICATE OF SERVICE 

I hereby certify that, pursuant to the provisions of Decision No. 58, dated 
December 5, 1997, and 'eceived £»y this office on December 9, 1997 in the above-
captioned case, a copy of the attached Notice of Intent to Participate was served on all 
parties of record identified in previous Decisions, and presently identified in Decision 
58, a copy of which list is shown on the back of this certification, via first class mail, 
postage prepaid, on this I b i h day of December, 1997. 

Respectfully submitted. 

Virginia Lis, Secretary to 
Sheila Meek Hyde. Esq. 
Attorney for the City o* Dunkirk 
City Hall 
342 Central Avenue 
Dunkirk, New York 14048 
Phone 716-366-9866 
Fax: 716-366-2049 

Dated: December 15, 1997. 



Added to list on 1 2-5-97 

John M. Cutler, Jr. 

McCarthy, Swe^ntv St Harkaway. P C. 
Suite 1105 
1750 Pennsv'vania Avenue, N. 
Washington, D.C. 20006 

Clark i-vans Downs 
Jc'-9s. "^jy, Reavii & Pogue 
i '150 G Street. N.W. 
Washington, D C. 20005-2088 

Richard F. Friedman 
Earl L. Neal & Associates 
3600 East 95th Street 
Chicago, II. 60617-^^193 

John F. McHuqh 
McHugh & Shernnan, Esqs. 
20 exchange Place 
New York, NY 10005 

Tlie Honorable Jerrold Nadler 
U. S. House of nepressntatives 
Washington, D.C. 205 ' i5 

Kev n M. Sheys 
Oppenheimer Wolff d Donnelly 
1020 Ni teteenth Street, N.W., Suite 400 
Washington, D.C. 20036-6105 



- .«• BEFORE THE 
SU!vFACt- TRANSPORTATION BOARD 

F!NANCE DOCKET NO. 33388 

CSX CORPORATION AND C«*'X TRANSPORTATION, INC. 
NORFOLK SOUTHEi iN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES/AGREEMENTS-
CONFAIL INC. AND CONSOLIDATED KAIL CORPORATION 

NOTICE OF INTENT TO PARTICIPATE 

Please take notice tiiat The City of Dunkirk intends to &::ti 'ely partici( ate in this 
proceeding. The following *ihould be edded to the service list in this proce^u.ng: 

Margaret A. WjerstltJ, 
Mayor 
City Hall 
342 Central Avenue 
Dunkirk. New York 14048 

Dated: July 25. 1997. 

Sheila Msck H/de. Esq. 
City Attorney 
City Hall 

Centr al Avenue 
Dunkirk. New York 14048 

Att 
eila Meek Hydel Esq 

Attorney for the City of DunI 
City Hall' ' 
342 Central Avenue 
Dunkirk, New York 14048 
Phone: 716-366-9866 
Fax: 716-366-2049 



C J M i n C A T E O f _ S E R V I C E 

I l-..-by certify tha' on this 2blh day of Jul; . 1997. copies of the fo.egoing 

MOTICE OF INTENT TO PARTICIPATE were SP'-." d by first class ;nail. postage 

piepaid. .M ..cccrdance with tl.e rules of the Surface Tra ..^'ortation Board or. the 

followiny persons specified in Decision No. 2. and upon the parlies rhown on the 

allachfcd list: 

Administrative Law Judge Jacob Leventhal 
Federal Energy Regulatory Commission 
Suite 1 1 F. 888 First Stieet, N.E. 
Washington. DC 20426 

n.>nnis G. Lyons, Esquire 
Arnold & Porter 
555 12th Street. N.W. 
Washington. DC 20004-1202 

Richard A. Allen, Esquire 
Zucl ert. Scoutt & Rasenberger, L.L.P. 
808 Seventeenlh Sireel. N.W. 
Washington. DC 20006-?939 

Paul A. Cunningham. Esquire 
Harkins Cunningham 
1300 19lh Street, N.W.. Suite 600 
Washington, DC 20036 

Dated: July 25. 19^7, 
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WFJNER, BRODSKY, SIDM/\N & KIDER 
AmmNKYS Al LAW (KOn.SSIONAI llWWWAriON 

I .IW Ni:w YORK AVI-NIJE. N W. SUITE WK) 

W/»SH'NGTON. DC 20005-4797 

(202)628-2aV>^ 

TELECX)PIER (202) 628-21^ 

December 17, 

H GKKRY ANDKKSON* 

UK HARD J ANDRKANO. JR 

JAMKSA BROOSKV 

IKNNIIT.R A <XJHN 

)<)A l>cROCHK 

C Y W r i l l A I . < i l l .MAN 

KARI N R (illSTAVSON* 

DON ) . M.PI RN 

CURLS i r m i r R K KACZMARFK 

MILCMIJ H KIDf.R 

S-SANl KORYTKOWSKI 

SHhRKI I I I DNKR 

MARK II SIDMAN 

kUCKNIASILVKR 

HA' 'V| . :Y F Wl " f R 

R()SK MICHFI I W H N R Y R ' 

jaSKiniK YKNO.ISK'i.s 

•NOf ADM.TTED IN D.C 

BY HAND 

Honorable Veinon A. W'l.iams 
Secietar} 
Sur.ace Trai.sportatiop Ooard 
1925 K Street N.W. 
Washington. D.C. 20423-0001 

gNTt-.REr 
O+ficsof the Se ;fctary 

m 18 mr 

Re: STB finance Docket No. 33388. CSX Corp and CSX Transp.. inc.. 
Norfolk Southem Corp. and Norfolk Souther.i Ry. Co. - Coutroi and 
Operating Le.ises.''Agreements — Conrail Inc.rd Consolidated RaU Corp. 

Dear Secr,;tary Williams: 

On December 15, 1997, an original and 25 copies of Response of New York & Ailantic 
Railway to Intervention Petition of Honorable .lerrold Nadler, Honorable Christopher Shays, 
Honorable Charlci Rangel, Honorable Ben Oilman, Honorable Barbara Kennelly , Honorable 
Nency Johnson. Honorable Charles Schumer. -orable Rosa DeLauro. Honorable Michael 
Forbes, Honorable .Sam Oejdenson. Hf'i-.orable Nita Lowey, Honorable Major Owens, Honorable 
Thomas Manton. f onorable Maurice Hinchey. Honorable Ed Tcwns. Honorable Ca»olyn B. 
Maloney. Honorable Nydia M. Velazquez. Honorable Floyd Flal e. Honorable Gar>' .Af.k<;man. 
Honorable Eliot L. Engel. Honorable Loaise M. SlaughtCi'. Honorable John Lafalce Mono able 
Michael McNulty. and Honorable James Maloney (the "Response") was filed with the Sui.ace 
Transportation Board. Tne verification page of the Verified Statement of Fred L. Krebs, 
designated as Exhibit A to tiic Response, 'vas a facsimile. Enclosed with this letter is a 
verification page containing an > riginal sigiiaiurc of Mr. Krebs 



WEt-iFR BRODSKY, SIDM.\N & KIDER, P.C. 

Hon. Vemon A. Williams - 2 - December 17. 1997 

Please acknow ledge receipt of this letter by date-stamping the enclosed acknowledgment 
copy and returning it to our messenger. 

Very truly yours, 

Rose-Michele Weinryb 

Enclosure 



I, Fred L Krebs. hereby ».<̂ rm and state that I have read the foregoing -:3t.-rnem^^mCr\$ 

am personally familiaj with iti contents, that I have exerutcd it with lull authority to dc so, and 

that thr facts set fonh therein arc true and correct to Lhe best of my knowledge, inforniatiotr, and 

bwi.ef 

Executed by the urd-rrsigned on this/t/ day of J^'cT'iTitfi^. 1Q97, 

FnedL. Ki:bs 

sni a !o: n : "3i Sf.'i 8-^^! l\rK).b ,51- 020 
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^ 6ENESEE TRAHSPOriATlON COUNCIL 

December 9. 1997 

"' "r- Honorable Vernon A Will.urns. Secretary 
Surfa e Transportation Boaid 
Case Co itrol Branch 
1925 K Street. N.W. 
Wa.shington. DC 20423-9001 

Re: Fir.-mce Docket No. 33388. CSX Cc rporation and CSX Trcnsportatiori, Inc.. Norfolk 
S'.nilhc. n Corporation and Norfolk Southern Railway Company -- Control and Operating 
Leases/Agreements - Conrail, And Consolicutsd RaU Corporation 

Deal Secretaiy W'iili.'.ms: 

Pur-.uant to the instructions o-̂ ntained in Decision 57, served December 5, 1997,1 at.' 
enclosing for filing in the ab< /e captioned docket the original and ten copies of a Cert ficatc v>f 
Service, showing 'hat copies of all pleadings to date by the GENESEE TRANSPORT/ kTION 
COUNCIL Irwe been mailed to the parties adc ;d to the Seivice List in this decision. 

lOR 1 6 1997 
H'an ot 

iblic Record 

Respectfully submitted. 

H. Douglas .VI k.ff 
Transporta^iirri ^pv-v'.ialist 

HDM7w)r 

65 West Broad Street • Suite 101 • Rochester. New YorV 14614-2288 • 716 : 32-6240 • Fax 716-252-3106 Ctiaimian Marwr 5 DecdW. Central Staf Diredor. Nalfan L J»sch* 

City ol Rocttesler • Counties ot Genesee, Lvingston. Monroe. Ontano, Orleans, Senow, Wayne. WyoiTOng, and Yaus 
Genese&'Finger Lakes Re», onal Planning Counal • Rocht»slef-eene d Regional Transportation Authonty • State of tJew >si1( 



GENESEE TRAMSPORIATION ClMINCIl 

CERTIFICATE OF SERVICE 

1. H. Douglas Midkiff, hcieby certify that on December 9, 1997,1 have mailed by priority mail, 
post.ige prepaid, copies of all filings to date by the GENESEE TRANSPORTATION COUNCIL, 
in STB Finance Docket 333>''8. CSX Corporation and CSX Transportation. Inc., Norfolk 
Southern Corporation nr.. Sorfolk Southern Railway Company -- Control and Operating 
/ "a.se.s/Akree nents -Ccnrail. Inc. And Consolidate.l Rail Corporation, to th? parties added to 
the Service LiSt in Decision 57, .s,'rved Decembf. 5, 1997. 

Bv 
H. Douglas Midkiff 
GENESEE TRANSPORTATION COUNCIL 

65 West Broad S;reei • Suite 101 • Rochester, New York 14614-22lS • 716-23.?-6240 • Fax 716-262-3106 Chi inran: Marvin E Decker: U^tral Staff Director; Natnan L Jasctnk 

City ol Rochester • Counties of: Genesee, Uv .igslon, Monroe, Ontanr Orleans, Senaca, Wayne, W/jming, and Yates 
Genese&Finger Lakes Regional Planning Counc i • Rochester.Qenesee Regional Transportation Auti . inty • State of New YorV 
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347 Niladison A> en je 
Hen York, NY i » l 7 - 3 7 3 9 
212 340 3000 

Oonaia N Nelson 
President 

Metro-North Railroad 

December 9, 1997 

Honorable Vernon A. Williams 
S e c r e t a r y 
Case Co n t r o l Branch 
ATTN: STB Finance Pocket" No. 3 3388 
SiiT-f:,ce Transpor cat ion Board 
. 925 S t r e e t , INIW 
Washington. DC 2G423-0001 

Re: I'inaace Docket No. 33388 -- CSX Corporation and CSX 
T r a n s p o r t a t i o n . Inc., N o r f o l k Southern Corporation and 
N o r f o l k South---^n Railway Company -- Control and Operating 
Leases/Agreements -- C o n r a i l . Inc. and Consolidated R a i l 
Co". p o r a t i o n 

Dear Secretary W i l l i a m s : 

Pursuant t o Decision No. 57 i n the above-referenced 
proc'^'^ding, enclosed please f i n d the o r i g i n a l and t e n cop.'.es 
of the C e r t i f i c a t e of Service of Mc-ro-North Commuter R a i l r ^ j a d 
Company f o r f i l i n g i n t h i s matter. 

Pleare contact the undersigned i f you hav̂ - .iny questions 
r e g a r d i n g t h i s t r a n s m i t t a l . 

R e s p e c t f u l l y submitted, 

Walter E. Z u l l i g , J r , 
.Special Counsel 
(212) 340-2027 

Enclosure 

[629X4/WEZ1/18 

Part of 

MT,\ Metro-Norlh Railroad is an agency of Ihe Metro|iolita I 
E Virgil Conway Chairman 



CERTIFICATE OF SERVICE 

1 h e r t b y c e r t i f y t h a t on t h i s 9th day of December, 1997, a copy of 

a l l f i l i n g s i n Finance Docket No. 33388 submitted by Metro-K^rch 

Commuter R a i l r o a d Company p r i o r t o the s e r v i c e date c f Board 

Decision No. j 7 have been served ( t o the extent not p r e v i c u s l v 

served), by f i r . i L c l a s s U.S. m a i l , postage prepaid, upon a l l 

P a r t i e s of Record added t o t b ^ s e r v i c e l i s t by Hoard Decision 

No. 57. 

WALTER E. ZULLIG, JR. 
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BEFORE TK 
SURFACE TRANSPOP 'iOARD 

Finance Docket No. .̂ 33e8 

CORPORATION AND CSX TRA>'SPORTATI«')N. I N ^ 
NORIOI.K SOU7 HERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

ROI AND OPERA . ING LEASES/AGREEMENTS --
CONRAIL INC AND CONSOLIDATED RAIL CORPORATION 

! i^ANSFER GK l^MLROAO LINE BY NORFOLK SOUTHERN 
RAILWAY COMPANY i O CSX 1 F'-ANSFORTA HON, INC. 

JOINT RESPONSE OF THE 
CHEMICAL M/\NnFACTURERS ASSOCIATION 

AND 1 HE SOCIETY OF THE PLASTICS INDUSTRY, INC. 

The Chemical Man>ifactursrs Association ("CMA") and The Society ofthe Plastics 

Industry', Inc. ("SPI"^ respectfully submit these comments in response to the requests for 

inditions filed by parties on October 21, 1997 in this proceeding. 

The concerns expressed by many commenters mirror those of CMA and SM. Even 

parties who, unlike CMA and SPI, express qualified support for the transaction, often state that 

the Board should not approve the transaction without caablishing an oversight proceeding.' 

Many parties also support conditioning start-up o' operations over the merged N Con'ail and 

CSX-Conrail systems upon the completion of necessarv' labor agreements, training, detailed 

ope ating plans, and data systems integration. Likev i.̂ e, many parties request conditions to 

Sŝ e. OAG-4, lhe Comments of the Ohio Attomey General et al.. i t 44-47. 



ameliorate adverse affects ofthe transaction on traffic that is able to movt via single-system 

Conrail service today but wili become NS-CSX interline traffic after the merger, resulting in 

probable reduced service levels and higher costs. Other parties express concem that gateways 

may be closed, eliminating efficient and desirable shipper options. Finally, many parties nv<*.c the 

danger that, in light ofthe bidding war between CSX and NS, and the resulting premium paid for 

NS' and CSX's Conrail stock, there will be pressure on NS and CSX to raise prices on capt.ve 

traffic if thev prove unable to generate all ofthe new intermodai and other traffic they hope to 

capture. 

.Nothing in the condiiions or comments filed by other paitifs would lead CMA and SPI to 

modify the condiiions that they have suggested to the 3< ard ir, CMA-IO. Attachment 1. Further, 

CMA and SPI would like to commend the comments of several parties for specific con ,̂ideration 

by the Bo-'rd. 

port Authoritv of iNev York and N:w Jersey ("NYNJ") 

NYNJ has focused its comments on planned operations by NS, CSX and the Conrail 

Shared Asse's Operator in the North Jersey SA,\ In the NYNJ comments filed November 24. 

1997 regarding the North Jersey SAA operating plan, the Ibrmer Conrail manager who served as 

NYNJ's consultant concluded after painstaking analysis, and based on his detailed familiarity 

with the Northe' New Jersey rail network, that "should this plan be implemented as 

currently proposed, I have no doubt that the result would be operational paralysis in a 

matter of weeks." NYNJ-I8atl9. 



/• Sthough CMA and SPI support competition. N YNJ's comments demonstrate that the 

opera. ons in the North Jerse> SAA will not be feasible and will result in severe fre-ght traffic 

congestion. 

Illinois Ce.itral Railroad ( ompanv ("\C"\ 

IC has apparently concluded an interline marketing agreement vvith NS. but expresses 

concem that it may be harmed by gateway shifts forced by CSX by m.eans of imposition v.f 

higher rate s that have been charged by Conrail on Conraii's portion of joi-t movements ovf r 

Illinois gateways. IC itterelore requests a condition that CSX will cooperate with it in i. arketing 

joint rates over Illinois gateways, ar-i that CSX's revenues on these joint-Ii le movements would 

be "comparf.ble" on a per mile basis " ith CSX's re'.enues for CSX's preferred long-haul route 

between the same origins and destinations. 

CN'A and SPI have requested a condition under which the Bcii d in its oversight 

proceeding would ha\ e jurisd-ction to address whether NS or CSX are rendering 

shipper-preferred gatew.-iys uncompetitive. (See CMA-IO, Attachment I , conditions C.I (a) and 

C.5(d).) Th IC proposal would provide a concrete test by which to measure whether CSX is 

attempting to make Illinois gi'eways uncompetitive These are the preferred gateways for 

movements of chemicals and plastics between the Gulf Coast and Northeastern poinf-. The 

Board may w ish to consider IC's condition as one means of ensuring that these important 

gateways stay open. 

-3 



Elgin. Joliet and Eastern Railway Company ("EJE") 

CMA and SPI did not in their comments address the issue of the concentration of power 

over Chicago area swiiLhing i . the haul of the Applicants. Having carefully reviewed the 

responsive application ofthe EJE and its aligned parties. Transtar, Inc. and I & M Rail Link. Inc., 

CMA and SPI believe that these vartieb make a persuasive argument that the public will be 

served by tran.,forring the 5]% of IHB now owned by Comail to these parties at a fair price. 

CMA and SPI would benefit from the assurance of neutral switching: in Chicago fs considerable 

chemicals and plasfics traffic is interchanged in Chicago. 

CMA and SPI would not be averse to giving other parties the opportunity to bid for the 

51% share ot IHB owned by Conrail. but ai the moment EJE et al. are the only parties to come 

forward with a proposal. 

National Industrial Transportati ,>n Lcauug l"NlTL") 

In addition to providing the above comments. CMA and SPI have recently learned that 

NITL has entered into an agreement with Applicants ' As 'he Board will recognize, certain 

conditions requested in NITL's October 21 comments (NITL-7) addresser' issuethat art also of 

cuiitein to CMA and SPI. There were, however, significant differences beix/een the conditions 

requested by NITL and those requests J1 CMA and SPI in CMA-IO, Attachment 1. As of the 

moming of December 15. 1997, the NTTL agreement had not yet been served on the parties of 

record to this proceeding. CMA and SPI had intended to corr.ment in response to MITL-7, but 

i islead are reserving comment pending an opportunity to review and evaluate the NITL 

^ See NITL press release dated December 11. 1997. 



agreement. As appropriate. CMA i.. ' I may sec K to com'.-?nt on that agreement, but would 

mv seek to extend the overall procedural schedule to do so. 

Conclusi n 

The comments submitted by many other pari ies rei ect the same concems voiced by 

CMA and SPI in this proceeding. CMA and SPI hav>̂  noted ab'>\ e several comments and 

requests for conditions that particularly merit the Board's consideration. 

.̂  'aain W. Bercovici 
Kelier and Heckman. L.L.P. 
1001 G Street, N.W. 
Suite 50() West 
' Vashingion. DC 20001 
(202)414-4144 

Counsel for Tl .• Socie'.y of the 
Plastics Indu.'-try, Inc. 

Respectfully submitted. 

Thomas E. Schick. Counsel 
Chemical Manufacturers Association 
1300 Wilson Boulevard 
Arlington. VA 22209 
(703) 741-5172 

Scott N . Stone 
Patton Boggs, L.L.P. 
2550 M Street. N.W. 
Washington. DC 20037 
(202) 457-6335 

Counsel for the Chemical 
Manufacturers Association 

Dated: December 15. 1997 



L^KFIFICATE OF SERVICE 

I hereby certify that I have, in accordance n ith the Board's decisions in this proceeding, 

served copies ofthe foregjing co.nments this 15th day of December, 1997, by first class mail 

upon all parties of record and by hand upon the following: 

Administrative Law Judge Jacob Leventhal 
Federal Eneri'y Regulatory Commission 
888 First Street, N.E. 
Suite I IF 
Washington, DC 20426 

Denni" G. Lyons, Esq. 
Amold & P )rter 
555 12th Street. N.W. 
W-shington. DC 20004-1202 

Richard .A. Allen. Esq. 
Zuckert. Scoutt & Rasenberger, L.L.P. 
888 Seventeenth Street. N.W. 
Washington. DC 20006-3939 

Paui A. Cunningham, Esq. 
Harkins Cunningham 
Suite 600 
1300 Nineteenth Street. N.W. 
Washington. DC 20036 

Scott N. Stone 
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NEFCO 
NORTHEAST 0!itO FOUR COUNTY REGIONAL PLANNING & DEVELOPMENT ORGANIZATION 
969 Copley Road, Akron Ohio 44:^20 2992 (3r ^-"^^^-SVSI • Fax (330) 836-7703 

v Hadley, Jr., Executive Director 

December 8, 907 

Chhstophtr Srr,-;/7es. Chairman 

VLVHAINT) DELIVERY 

Honorable Vemon A Williams, Secretary 
Surface Transportation Board 
1925 K Street, N W 
Washington, D C 20423-0001 

SUBJECT Fin?ree Doci et No 3338:;, CSX Corpo' dtion and CSX Trapsncrtdtion, Inc , 
N'. rfolk Southem C« rporation and Norfolk Southem Ra.lv ay Co --Control and 
Operating I .-aspS/Agreements-Conrail Inc and Consol dated Rail Corporation 

De i Secre ary Williams: 

Enclosed are one original and ten (10) c( pies of the Certificate or'Service verifying our 
submission of a previous filir g on October 21, 1997, to the n. jries added to the ser. iro list, as 
required by Decision Nuinber ^7 

This submission was made by the Northeast Ohio Four County Regional Planning and 
envelopment Organization (NEFCO) as a party of retord on behalf of METRO Regional Transit 
Au'vliority (RTA) NEFCO is a regi mal council representing Portage "̂ cark. Summit, and 
Wayne counties and their local govemments in northeast Ohio in the areas of economic and 
environmental planning 

Copies MRTA-1 were served via first-class mail, postage prepaid on the Parties of Reco'd 
i lentified in Decision No 57, If you have any questions, please contact me at C-̂ O) 836-573 i 
Thank you 

Sincerely, 

S/viaR. Lhinn-Levy 
Eccnomic development Planner 

SRC rim 

Enclosures 

0I3C ! 5 1997 

• • -core; 

Cooperation and Coordination ir. Development Planning 
among the Units of Governnent in Portage, Stark, P'immit and Wayne Counties 



(-FRTTFICATF OF SERVICE 

1 hereby certifv that on the 8th day of December, 1997,1 served a copy ofthe Request 
for Conditional Operating Rights for The METRO Regional Transit Authority (MRTA-I ) by 
first class mail, postage prepaid, upon additional Parties of Record, as required by Decision No. 
57 of the Surface Transportation Board 

' Sylvia R r"..nn-Levy 
''Morthepsf Ohio Four County-

Regional Planning and 
Development Organization 
969 Cc-'.ey Road 
Akro:.' OH 44320 
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W I L L I A M L . SLOVER 

C. MICHAF.L L O r r U S 

D O N A L D i : . AVEBY 

J t ; .N H . LE S K l ' H 

K E L V I N . 1 . D o W D 

ROBERT D . ROS B N B l . H O 

C H R I S T O P H E R « . r ..VS 

FH VNK .1 . P I ; B 0 < . J 2 Z 1 

.\NL<<EW B . K L L E S A R I I 

. I R A N M . C ' I N N I N O H A M 

P E T K R A . P K O H L 

S L O V E R & L O F T U S 
A T T O H N B T S AT LAW 

l B t 4 S E V E N T E E N T H S T H K W , N. W. 

WASHINOTON. D. C BOOO0 

(-.--] Partr.1 
Public R«cofd 

8 0 8 3 4 7 - 7 I 7 0 

December 15, 1997 

BY HAND DELIVERY 

The Honorable Vernon A. Williams 
Secretary 
Surface T r a n s p o r t a t i o n Board 
Case C o n t r o l Branch 
ATTN: STB FiP.-uico Docket 3". 3f'8 
192 5 K Streou, N.W. 
Wa^hinaton, D.C. 204?'.-0001 

Re: i^inance Docket No. 33388, CSX Co.-poration 
:ind CSX Transpo - t a t i o n Inc., N o r f o l k Southern 
Corpora t i o n and N o r f o l k Southern Railway Company 
-- C o n t r o l a .d Operating Leases/Agreements --
Co n r a i l Inc. and ConsolidPted Rai 1 Corpo:̂ 'a»-ion 

Dear Secretary W i l l i a m s : 

Enclosed f o r f i l i n g i i i the ahove-rei erenced proceeding, 
ple-.se f i n d the o r i g i n a l and t w e n t y - f i v e (25) copies of the 
"Response o f the N a t i o n a l R a i l r o a d Passenger Co r p o r a t i o n (AMTlitMC) 
t o the P r e l i m i n a r y Comments of the United State J Department of. 
T r a n r p o r t a t l o n " (NRPC-10). I n accordance w i t h the Board'.: p r i o r 
order, we have enclosed a Wordperfict 5.1 d i s k e t t e c e n t a l , '.ng 
t h i s f i l i n g . 

Wfc have i n c l u d e d an e x t r a copy of the f i l i n g . K i n d l y 
i n d i c a t e r e c e i p t by time-stamping the copy and r e t u r n i n g i t w i t h 
our messenger. 

Si n c e r e l y , 

DGA:cef 
Enclosures 

Donald G. Avery 
An A t t o r n e y f o r 
N a t i o n a l R a i l r c 

Corporation 
J Passenger 



/ 
NUPC-IO 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX 
TRANSPORTATION, INC., NORFOLK 
SOUTHERN CORPORATIO" AND NORFOLK 
SOUTHERN RAILWẐ Y COMPANY 
CONTROL AND OPERATING LF̂ ŝ SES/ 
AGREEMENTb -- CONR.ML INC. AND 
CONSOLIDATED R^^IL CORPORATION 

Finance Dx3c:]c«t̂ kc{P»̂ :33 8 8 

RESPONSE OF THE 
NATIONAL RAILROAD P'5SENGER CORPORATION (AMTRAK) 

TO THE PRELIMINARY COMMENTS OF THE 
UNITED TTATES DEPARTMENT OF TRANSPORTATION 

OF COLTNSEL: 

S l o v e r & L o l t - j s 
1224 S e v e n t e e n t h S t . , NW 
W a s h i n g t o n , DC 20036 

D a t e : December 15, 1997 

NAT .'.ONAL RAILROAD 
COl^PORATIGN 

PASSENGER 

Richard G. S l a t t e r y 
60 Massa<.;husetts A\enue, NE 
Werfhingto.*-!, DC 2 00^2 
(202) 906-3987 

Donald G. Avery 
Christopher A. Mi?.ls 
FranK J. P e r g o l i z z i 
SLOVER Sc LOFTUS 
1224 Sever.teenth S t r e e t , NW 
Vvashington, DC 20036 
';202) 347-7170 



NRPC 10 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX 
TRANSPORTATION, INC., NORFOLK 
SOUTHERN CORPORATION AND NORFOLK 
SOUTHERN RAILWAY COMPANY --
CONTROL AND OPERATING LEASES/ 
AGREEMENTS -- CONR.-1IL INC. AND 
CONSOLIDATED RAIL CORPORATION 

Finance Docket No. 33388 

RESPONi'E OF THE 
NATIONAL RAILRu*J3 PASSENGER CORPORATION fAMTRAK) 

TO THE PRELIMIN. COMMENTS OF THE 
UNITED STATES DEPARTMENT OF TRANSPORTATION 

The N a t i o n a l R a i l r o a d Pas lenger Corporation ("Amt-^ak") 

hereby responds t o the P r e l i m i n a r y Com.ments or the United Scales 

Department of Trans y o r t a t i o n ("DOT''} w i t h i expect t o the s a f e t y 

i m p l i c a t i o n s of A p p l i c a n t s ' proposed operations over the North­

east Corri^'Dr ("NFC") i f t h e i r proposed t r a n s a c t i o n ("the merg­

er") i s approved. 

As the; owner of :he p o r t i o n of the NEC between I'̂ w York 

and Washington t h a t w i l l receive increased f r e i g h t usage follo\.'-

i n g the merger, Amtrak s t r o n g l y endorses DOT'S p o s i t i o n t h a t 

change.^, i n f r e i g h t operations t h a t r e ^ i u l t from the merger must be 

c a r i i e d out i n a manner t h a t does not i n any way t h r e a t e n o r 

d i m i n i s h the s a f e t y of r a i l o p e r a t i o n s . As Amtrak ex p l a i n e d i n 

i t s cor.m.ents (NRPC-7) , the NEC i s a unique r a i l f a c i l i t y , on 

which h i g h speec' i n t e r c i t y passenger t r a i n o p e r a t i o n s , dense 

commuter t r a ^ n oper.itions, and s u b s t a n t i a l f r e i g h t o p e r a t i o n s a l l 
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share the same tre.c' s and ' nf ra.'^cructure. In order to ensure 

that these diverse operations c.re car r i e d out safely, Amtrak has 

adopted operating and safety rules t h a t , i n many respects, are 

far more stringent than tho.'.e that apply to other conventional 

r a i l l i n e s . 

The 1986 Freight Operating Agreement between Amtrak and 

Conrail requires Conrail to comply with ' i l l of Amtrik's operat­

ing and safety ru''es that govern t r a i n operations over the 

Northeast Corridor. S p e c i f i c a l l y , Section 2.2 ((\) of that agree­

ment provides that: 

A l l personnel, including employees of Conrail, 
rendering any services v\hich involve 
r e s p o n s i b i l i t y f o r Amtras.'s operating 
f a c i l i t i e s or f o r the ha.idling or movement o i 
any t r a i n s over the NEC, s h a l l be subject to 
the d i r e c t i o n , suj~ervision and control of 
Amtrak, and a.iv such services performed bv or 
for Conrail s h a l l be governed bv and subject 
to a l l then cvrrent oper^.tinq and safety 
rules. order:s and proce.'^ures of A.mtrak wi*-h 
respect thereto. 

(Emphasis added.) 

B.mtrak w i l l require any f r e i g h t r a i l r o a d (s) that. 

succeeds to Coiirail's r i g h t s unde' he NEC Operating Agreement to 

comply wit h Amtrak's operating and safety rules and procedures, 

and with any changes i n those rules and procedures (such as the 

adoption of the proposed "ACSES" s i g n a l l i n g system to which DOT'S 

f i l i n g r--fers) that may be warranted m the future. At i t s 

i n i t i a l meeting with the Applicants f^llov-^ng the announcement of 

the mergei", Amtrak ensured that they were aware of the operating 

and safety rules that would apply to t h e i r proposed post-merger 
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op e r a t i o n s over the Northeast C o r r i d o r ; n e i t h e r has taken excep­

t i o n t o any of those requirements. 

* * • • 

Pursuant t o the Board's d e c i s i o n se-^'et'' on Novembe' 3, 

1997, the A p p l i c a n t s have been r e q u i r e d t o f i l e Safety I n t e g r a ­

t i o n Plans ("SIPs") d e t a i l i n g \,be manner i n which they w i l l 

ciddress the s a f e t v concerns r a i s e d i n DOT'S com-aents. Amtra.-: 

o p e r a t i n g and s a f e t y personnel v / i l l c a r e f u l l y review A p p l i c a n t s ' 

SIPs, and Amtrak expects t o provide comments on the SIPs' t r e a c -

..lent of NEC and other s a f e t y issues t h a t a f f e c t .\mtrak i n accor­

dance w i t h lhe procedures set f o r t h i n the Board's d e c i s i o n . 

OF COUNSEL: 

Slove.-- i L o f t u s 
1224 Seve-teenth St., NW 
Washington, DC 20036 

Date: December 15, 19S7 

R e s p e c t f u l l y submitted, 

NAT .'•.ONAL RAILROAD PASSENGER 
CORPORATION 

Richard G. S l a t t e r y 
oO Massachusetts Avenue, NE 
Washington, DC 20002 
(202) 206-3987 

Donald G. Avery 
Christopher A. M i l l s 
Frank J. F e r g o l i z z i 
SLOVER ic LOFTUS 
1224 .Seventeenth S t r e e t , NW 
Washington, DC 20036 
(207^ 347-7170 



CERTIFICATE OF SERVICE 

1 hereby c e r t i f y t h a t copies of the f o r e g o i n g document 

were served t h i s 15th day of 'December, 1997, by hand d e l i v e r y 

ai on: 

r.rev/ A. HarKer, Esq. 
Arn o l d i Por t e r 
555 T w e l f t h S t r e e t , N.W. 
Washington, D.C. 20004-1202 
(202) 942-5999 (fax) 

oohn V. Edwards, Esq. 
P a . r i c i a E. Bruce, Esq. 
ZucKert, Scoutt & Rasenberger, 

L.L.P., Suite 600 
888 Seventeenth ^ r e e c , N.W. 
Washington, O.c. 20006-3 939 
(202) 342-1608 (fax) 

David H. Cobui-n, Esq. 
Steptoe I, Johnson L.L.P. 
13 30 Connecticut Ave., N.W. 
Washington, D.C. 20036-1795 
(20;-.) 429-3902 (fax) 

Gerald P. Norton, Esq. 
Harkins Cunningham 
1300 Nineteenth S t r e e t , N.W. 
Suite 600 
Washington, D.C. 20036 
(202) 973-76:0 (fax) 

and by f i r s t c l a s s m a i l upon .all other p a r t i e s of record. 
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Ce!X/M8-179 

BEFORE TI F 
SURFACE TRAM8P0itTA\I0N BOARD 

FIMA>ICE DCCXE7 NO. 3!.388 

CSX CORPORATIOIH AKO CbX TRANSPORTITION, I K C , 
irORFOLK 80U1HERN C0RP0RATI07j| AMD 
NÔ ItFOLK 80UTRERM RAILWAY CDNPAHY 

—CONTRuL AND PVERATIMG LFJiSSS/AOREBMSMTS— 
COK>̂ AIL INC. AMD COMSOLIDArf.D RAIL CORPORATIOM 

RE8PO»<*E OF CSX AMD NORFOLK SOUTHERN 
TO CENTERIOR ENERGY CORPORATION'S 

PETI'"IOM TO FILE SUPPLEMENTAL C0MMEMT8 

CSX Corporation and CSX Tiransportat.lon, Inc. 

(collectively, "CSX"), and Norfolk Southern Corporation 

and Norfolk Southern Railway Compiny (collectivtsly, 

''NS") , hereby respond to the "Petition to F \a 

Supplemental Comments" fi l e d by Centerior Energy-

Corporation in this proceeding on Decenber 10, 1997 

(CEC-14). Centerior's Petition seeks leave to f i l e 

Supplemental Comments raising objections to settlement 

CSX and NS (ccllfictively, "Applicants") have r- ached 

v'it.^ one of Centerior's coal suppliers, the Ohio Valley 

Coal Coirpany ('"OVCC") and reiter^ting the request for 

conditio.\s made in Centerior 's Comments in this 

proceeding (cEC-05 and CEC-06). 

The arguments in Centerior's proposed 

Supplemtntal Comments are complev-.ely meritless and, at 



best, are based on a misunderstanding of t-he OVCC 

settlement. Applicants take no position on v .ether the 

Board should grant Centerior's petition and accept 

additional comments in response to the primary 

application at -.his late date. Should the Board do so. 

however, Applicants request that they be grant»:d 21 days 

i.n which to f i l e any rebuttal comments or evidence. 

BACKGROUND 

Under the procedural schedule adopted by the 

Board in this proceeding, commonv-s. protests and 

requests for conditions in connection with the primaiy 

application were due October 21, 1997. Centerior ' i l e d 

comments:- requesting conditic .s including, inter a l i a , a 

grant of trav^kage rights to NS over Conrail lines to be 

rperated by CSX for the ourpose of allowing single-line 

moves of coal to Centerior froir certain Ohio coal mines, 

particularly includi.ig the mines of OVCC.^ Applicants' 

rebuttal was due December 15, 1997. 

OVCC has been a substantial supplier of coal to 

Centerior's Ecistlake a.nd Ashtabul j generating stations. 

I t s mines are located on Conrail lines that w i l l oe 

operated by NS upon implementation of the Transaction 

As useu herexn, "OVCC" refers to Ohio Valley Coal 
Cc-:pany and o'.her entities under tne control of Robert 
r Murray encaged in the production ov sale of coal in 
nlo. 
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t h a t i s the subject of t h i s proceeding. The tvo 

Centerior plants i n question are located on l i n e s t h a t 

v ' i l l be operated by CSX a f t e r the Transaction. Thus, 

movements of OVCC coal t o Centerior are among the small 

category of movements t h a t had been s i n g l e - l i n e but w i l l 

become i n t e r l i n e as a r e s u l t of the Transaction. 

.\s Cfnt e r i o r notes. Applicants entei.d i n t o a 

settlement agreement with OVCC on October 7, 1997. rhe 

settlement is intended t o preserve OVCC's a o i l i t y f o 

ship coal e f f i c i e n t l y to Centerior. 

- 3 -



As Centerior adm: ts, i t was ^iware of the 

settlement prior to f i l i n g i t s Comments on October 21. 

I t s-at«s that i t did not learn cf the precise terms 

until very recently; but i t did not ask about ttiose 

terms until .No-embe.- i s , near.!y one month after i t s 

f i l i n g , when i t served a document request upon 

Applicants. Tt f i l e d the instant petition on the eve of 

Applican':s' rabuttal f i l i n g responding to the f i l i r ^ j s of 

over I'jO parties. 

ARGUyZNT 

Z. CENTERIOR'S ATTACK ON THE OVCC SETTLEMEMT IE 
HISGUIDED. 

Centerior claims that the OVCC settlemen*: 

agreement i s ""o^atantly anticompetitive" and "il l u s o r y , " 

and that Applicants and OVCC have "set Centerior's raii. 

rates amongst themselves." None of these charges i s 

true. 

F i r s t , Centerior i s wrong in alleging that the 

settlement agreement contemplates that Applicants w i l l 

divulge C e n t e r i o r ' r a i l r a t i s to CVCC. The agreement 
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I f l . The scenario spun out uy 

centerior, unac^r which Applicants would v i r l a t e 49 

U.S.C. X1904 and as s i s t OVCC in obtaining i t s customer's 

confidential information, i s simply wrong. 

centerior also seems tc insinuate that Applicants 

w i l l provide OVCC with Centerior's rates from s i h ^ coal 

origins. 

centerior also objects to provisions in the 

agreement under which ' 
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This argument 

overlooks the fact that Applicants settled with OVCC, 

not centerior. Each of the Applicants customarily secu-3 

to expand the markets for the shippers located on i t s 

lines. In the special case of OVCC, which faces the 

loss of single-line service to an important customor, i t 

IF entirely appropriate for Applicants to 

I t i s neither anticompetitive nor illusory. 

One of centerior's principal complaints about the 

Transaction has been that i t w i l l disrupt existing 

single-line service between OVCC and Centerior. SSS. 

CEC-05 at 7; SSS MSfi i f l - at 15 n.a (expressing concern 

that heightened divisions from post-Transaction join t 

rates "woald undoi.btedly make [OVCC'S] Powhatan No. 6 
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coal far too e.ypensive on a delivered cost basis"... 

The OVCC settlement eliminates that concern. 

Recognizing this, Centerior has shifted i t s ground and 

now argues that i t w i l l lose single-line service from 

other Ohio coal origins. But, as Applicants point out 

in their rebuttal f i l e d today. 

Thus, i t i s centerior's claim that i s illusory, and 

there .s no plausible basis for :ts request for trackage 

rights to preserve single-line r a i l service for 

ship.-nents that do not mov- uy r a i l today. 

GRANTS CENTERIOR'S I TITIOM 
APPLICANTS PKOUFBT . .pr.. -

centerior's petition was f i l e d seven weeks after 

comments, protests and requests for conditions were dua, 

and only five days before Applicants' rebuttal was to be 

f i l e d . AS set forth below, Applicants believe that 

centerior's proposed Supplements.. Coi^^ents lack any 

merit .̂ nd vould not assi^;t the Board in i t s 

consideration of the Application. Moreover, as set 

forth above, Centerior was aware of the settlement in 

early October, and referred to i t in i t s Comments f i l e d 

on October 21. Even assuming that discovery against the 

Applicants was not available u n t i l after October 21, 

centerior uaited u n t i l November 18 even to requer.t the 

settlement agreement from the Applicants. 
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Applicants are prepared to respond in detail to 

centerior's Supplemental Comments should the Board 

decide to accept t\em. The OVCC settlement, however, 

i s only one of numerous settlements either or both 

Applicants have entered into with various shippers and 

shipper groups, railroads and state and local 

governments. I f each settlement can trigger new 

discovery ani reopening of the record, the Board may 

find that the proceeding w i l l becoi. - unmanageable. 

Given these facts, and given that Centerior's 

petition was not f i l e d u n t i l the eve of Applicants' 

omnibus rebuttal f i l i n g . Applicants respectfully request 

that, i f the Board grants Centerior's petition and 

accepts i t s Supplemental Comments into the record, the 

Applicants be given 21 days thercaf ^r to make a brief 

f i l i n g of any supplemental evidence or argument in 

response to Centerior's Supplemental Comments. 

CONCLUSTOy 

For a l l the foregoing reasons, Applicants request 

that, i f the Boara grants Centerior's petition and 

accepts i t s Supplemental Comments into the record, the 

Applicants be given 21 days thereafter to make a brief 
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f i l i n g of any supplemental evidence or argument in 

response to Centerior's Supplemental Comments. 

Respectfully submitted. 

MARK G. ARON 
PETER J . SHUDTZ 
CSX Corporation 
One James Center 
901 East Cary Street 
Richmond, VA 23129 
(804^ 782-1400 

JAMES C. BISHCP, JR. 
WILLIAM C. WOOLDRIDGE 
J. GARY LANE 
ROBERT J. COONEY 
GEORGE A. ASPATORE 
Norfolk Southern Corp. 
Three Commercial Place 
Norfolk, VA 23510-9241 
(757) 629-2832 

P. MICHAEL GIFTOS 
PAUL R. HITCHCOCK 
CSX Transportation, Inc. 
500 Jater Street 
Speed Coae J-12 0 
Jacksonville, FL 3220: 
(904) 359-3100 

Counsel for CSX Corporation 
^na CSX Transportation. T-gy. 

DENNIS G. LYONS 
RICHARD L. ROSEN 
DREW A. HARKER 
SHARON L. TAYLOR 
Arnold & Porter 
555 121-h Street, N.W. 
Washington, DC 20004-1202 
(202) 942-5000 

SAMUEL M. SIPE, JR. 
TIMOTHY M. WALSH 
Steptoe & Johnson LLP 
133 0 Connecticut Avenue, N.W. 
Washington, DC 20036-1795 
(202) 429-3000 

RICHARD A. ALLEN 
JOHN V. EDWARDS 
PATRICIA E. BRUCE 
Zuckert, Scoutt 

& Rasenberger, LLP 
888 Seventeenth Street, N.W. 
Suite 600 
Washington, DC 20006-3939 
(202; 29£,''>660 

JOHN M. NANNES 
SCOT B. HUTCHINS 
Skadden, Arps, Slate, Meagher 

& Flom LP 
440 New York Avenue, N.W. 
Washington, DC 20005-2111 
(202) 371-7400 

Counsel for Norfolk Southern Corporation 

and N o r f o l k Saut-.hffrn R a i l w a y Company 

December 15, 1997 
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CERTIFICATE OF SERVICE 

I , Richard L. Rosen, c e r t i f y t h a t on December 15, 

1997, I have caused t o be served a t r u e and corr e c t copy 

of the foregoing CSX/NS-179, Response of CSX and Norfolk 

Southern t o Cente>-ior Energy Corporation's P e t i t i o n t o 

F i l e Supplemental Comments, t o 

C. Michael Loftus, Esq. 
Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, DC 20036 

counsel for Centerior Energy Corporation, by f a c s i m i l e 

transmission; and on a l l other p a r t i e s on the Restricted 

Service l i s t in Finance Docket No. 33388, by f i r s t class 

mail, postage prei)aid. 

r/. 
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W l l X l A M l . S L O V E H 

(;. MICHAF.L LOFTUS 

D O N A L D r AVEHY 

.JOHN H . LE SF. l .H 

K F - L V I N . 1 . DOWD 

HOBEHT D . H O S E N B E B l ' 

C H R I S T O P H E H A . M ' L L ^ 

FHANK . ) . I - I t t O O U Z Z I 

ANDRKW R. KOLE.SAR I I I 

.IK.AN M . Cl N M N U I I A M 

P K T E H A . H: 'OHL 

S L O V E H 8C L O F T U S 
A T T O R N E Y S AT LAW 

1884 S E V E N T E E N T H S T R E E T . N. W. 

W>' . . i i :voTON, D. c . B u o n s 

80S 347-nro 

BY HAND DELIVERY 

^ December 15, 1997 

The Honorable Vernon A. W i l l i a m s 
Secretary 
burface T r a n s p o r t a t i o n Board 
Case C o n t r o l B 
ATTN: STB Finanr . DocK.-;t 33388 
1925 K S t r e e t , N.W. 
Wapnington, D.C. ^O-.M-OTOl 

' \ MAIL 
\ MANAGEMENTi 

Re Finf.nco Docket No. " 3 388, CSX Corporation 
and CSX T r a n s p o r t a t i o n Inc., N o r f o l k Southern 
Corporation and "Norfolk Southern Railway Comp.iny 
-- Control and Operat '.ng Leases/Agreements 
Conraix Inc. and Consolidated R a i l C o r p o r a t i o n 

Dear Seci^.LCAJ./ W i l l i a m c : 

Enclosed f c r f i l m c i n the above - re fere.iced proceeding, 
please f i n d the o r i g i n a l and t w e n t y - f i v e (25) copx-^s of the 
"Reply o f the State of New York t o the Comments of Northwest 
Pennsylvania R a i l Author t y " (NYS-21) . I n accordance w i t h th--
Board's pr-'or order, /e have enclosed i Wordperfect 5.1 d i s k e t e 
contain:.ig : h i s f i l i n g . 

We have .included an e x t r a copy of the f i l i n g . K i n d l y 
i:.dxcate r e c e i p t by time-stamping the copy and r e t u r n i n g i t w i t h 
our messenger. 

S i n c e r e l y , 

QIC 1 «j 

1 
JMC:cef — ' — 
Enc losu-reT5 

ir 
Jean M. Cunningham 
An A t t o r n e y f o r 
the .'^t:ate of New Yo -k 



NYS-21 
BEFORE THE 

SURFACE TRANSPORTATION BOARD 

CSX CORPORATICN AND CSX 
TRANSPORTATION, INC., NORFOLK 
SOUTHrRlNl CCRPORATIONj .^.J 
NORFOLK SOUTHERN RAILWAY 
COMPANY CONTROL AND OPERATING 
LEASES/AGREEMENTS -- CONRAIL, INC 
AND CONSOLIDATED RAIL CORPORATION 

REPLY OF 
THE STATE OF NEW YORK 
TO THE COMMENTS OF 

NORTHWEST PENNSYLVANIA RAIL AUTHORITY 

MAIL t p j 

STB m^^/ 

THE STATE OF NEW YOR."' BY AND 
THROUGH ITS DEPARTMENT OF 
TRANSPORTATION 

OF COUNSEL: 

Slover Sc L o f t u i 
1224 Seventeenth S t r e e t , NW. 
Washington, D.C. 20036 

Dennis C. Vacco 
AttCLiicy Cel. 2-,-al of the 

St ate* of New York 
otephen D. Houck 
A£:sistant A t t o r n e y General 

George R. Mesires 
A s s i s t a n t A t t o r n e y Central 

120 Broadway, S u i t e 2C01 
New it'ork. New York 10271 

W i l l i a m L. Slover 
K e l v i n J. Dcwa 
Christopher A. M i l l s 
Jean M. Cunningham 
Slover & L o f t u s 
1224 Seventeenth S t r e e t , N.W. 
Washingr.on, D.C. 2 0036 
(202) 347-7170 

Dated: December '! 1997 Attorneys and P r a c t i t i o n e r s 



BE70RE THE 
SURFACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX 
TRANSPORTATION, INC., NORFOi.K 
SOUTHERN CORPORATION AND 
!JORFOLK SOUTHERN RAILWAY 
COMPANY - - CONTROL AND OPERATING 
LEASES/AGREEMENTS CONRAIL, INC. 
A.ND CON<̂ .OLIDATED RAIL CORPORATION 

Finance Docket No. 33388 

REPLY OF 
THE STATE OF NEW YORK 
IC "̂ HE COMMENTS OF 

NORTHWEST PENNSYLVANTA RAIL AUTHORITY 

The Stat? of New York, a c t i n g by a^id through i t s 

Department of T r a n s p o r t a t i o n ("Neiv x o i k " ) , .-lereby submits t h i s 

Reply t o tne Comments f i l e d by Northwesc Pennsyl ^ania R a i l 

A u t h o r i t y ("NWPRA") on October 16, 1997 (NWPR-2).' For the rea­

sons set f o r t h below. New York urges t h a t the Board g r a n t NWPRA's 

requested r e l i e r o n l y i f and t o the extent t h a t such r e l i e f does 

' D e c i s i o n No. ''2 i n t h i s proceeding e s t a b l i s h e s Tecember 
15, 1997 as the due date f o r : i l i n g "responses t o inoonsisten,_ 
and responsive a p p l i c a t i o n s , comments, requested c o n d i t i o n s , and 
ooposicior, evidence and argument." Cee Finance Docket No. 33388, 
CSX Co r p o r a t i o n and CSX T r a n s p o r t a t i o n . Inc.. Nor.^olk Southern 
C o r p o r a t i o n and N o r f o l k Southern Railwav Companv -- Co n t r o l and 
O p e r a t i m Leases/Agreements -- C o n r a i l Inc. and Consolidated R a i l 
Corpo^atj on. Decision served J u l y 23 , 19 97; see a l s o Finance 
Docket r̂ c . 32760, Union P a c i f i c Corp.. Union P a c i f i c R.R. Co.. 
and M i s s o u r i P a c i f i c R.R. Co. -- Control and Merger -- Southern 
P a c i f i c R a i l Corp.. Southern P a c i f i c Transp. Cc. , St. Louis 
Southwestern Rv. Co., SPCSL Corp., and The Denver and Rio Grande 
Western R.R. Co. , Decision No. 31, served Apr. 19, 1996 at 3 
( c l a r i f y i n g t h a t s i n . i l a r language used t o describe pt.-r n i s s i b l e 
responsive f i l i n g s i n UP/SP merger proceedinci a l l o w s "non-appli­
cant p a r t i e s t o f i l e responses t o comments, p r o t e s t s , requests 
f o r c o n d i t i o n s end other o p p o s i t i o n evidence," where, " [ f ] o r 
i n s t a n c e , . . . [such a] p a r t [yj b e l i e v e s t h a t i t would be harmed 
by a c o n d i t i o n proposed by another p a r t y " ) . 



not compromise New York's substantial and continuing r i g h t s with 

respect to the r a i l r o a d l i n e invo.ved, or i n t e r f e r e with the 

r e l i e f reque.'ted i n t h i s proceeding by Southern Tier West Region­

a l Planning and Development Board ("STW").̂  

IDENTITY AN' INTEREST 

New York .-is a sovereign state, and a f u l l p.'.rty of 

rerord i n t h i s proceeding. The New York State Department of 

Transportation i s the executive department charged with responsi-

b i l ' t y f or the superv.i.sion and administration of Scate p o l i c i e s 

and i n t e r e s t s r e l a t i n g to r a i l transportation through, w i t h i n , or 

a f f e c t i n g New York. 

On October 21, 1997, New York submitted Comments on the 

Primary Application^ f i l e d i n i.his proceeding (NYS-10) . As 

^ See Comments and Requetrt for Conditions of Soutnern Tier 
West Regional Planning and Develop..^ent Board (STW-2) , f i l e d 
October 21 1997 (requesting that the Board aporDve tne proro. ed 
t-ansaction, i f at a l l , only upon condition t h a t : (1) NS state 
i t s plans f o r future service over the Southern Tier Extension 
l i n e ; (2) Conrail repay debts owed to New York under e x i s t i n g 
agreements b itween them, or, a l t e r n a t i v e l y , reinvest th;^ sa:?? sum 
i n r a i l - r e l a t e d projects; (3) NS restore to operable status 
portions of li n e s protected by New Yo k/Conrail agreements; and 
(4) NS agree to aa extension of Ne • -rk/Conrail agreements 
r e l a t i n g to the Southern T i e i M3:inline and Southern Tier Exten­
sion) . 

* For purposes of t h i s Reply, the terms "Primary Appli­
cation, " or "Application" without f u r t h e r c l a r i f i c a t i o n , r e f e r tc» 
CSX/NS-18-25, submitted by the Applicants on June 23, 1997, and 
accepted b.- the Board on July 23, 1997 i n Decision No. 12. For 
purposes cf t h i s Reply, a l l references to "CSX" include CSXC, 
CSXT, and t h e i r wholly owned subsidiaries; c l l references to "NS" 
include NSC, NSR, and t h e i r whollv owned subsidiaries; a l l 
references to "Conrail" include CRR, CRC, and t h e i r wholly owned 
sub. i d i a r i e s ; a l l references to "Applicant(s)" indicate e i t h e r or 
both CSX and NS. 
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those Comments describe, the State of New York has a long-stand­

ing and comprehensive interest i n the northeastern United States' 

r a i l r o a d industry.'' New York has invested hundreds of m i l l i o n s 

of d o l l a r s and entered i n t o dozens of contractu 1 arrangements to 

provide for t.ie construction, maintenance, r e h a b i l i t a t i o n , and 

improvement of, as well as adequa.;e and e f f i c i e n t service over, 

major and tJinaller r a i l r o a d lines throughout the S t a t e . I n 

p a r t i c u l a r . New York 'las demonstrated a strong and ei.-.luring 

commitment to shippers and communities located i n the southwest­

ern corner of the State, by negotiating a series of agreement.̂ -, 

over the l a c t »-wo decades protecting and providing f o r service 

along two i. l i l routes: the Southern Tier Mainline, from New York 

City/northern New Jersey through Bin'-j.hamton and Hornell, New York 

to Buffalo, Ne*) York; and the Southerr Tier Extension, connecting 

Hornell, New York to Corry, Pennsyl v.inia. As detailed below 

these agreements evidence the State's overriding i n t e r e s t i n and 

commitment to at s u i i n g New Yoik r a i l users located on the South­

ern Tier and Southern Tier Extension adequate ai.d r e l i a b l e r a i l 

service. 

New York's interest i n t h i s p o r t i o n of i t s r a i l network 

w i l l not di .^appear or diminish as a res u l t of the proposed 

Conrail d i v i s i o n . To the contrary, New York both expects and i s 

' See NYS-n, Argument at 11, 24-25, 32; V.S. James A. 
Utermark at 6-13, Exs. 2-B. 

" See NYS-10, Argument at 24-30, 32-34; V.S. Utermark at 8, 

Exs. 3, 5. 
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e n t i t l e d to Conraii's successors' continued obser'.'ation of and 

adherence to a l l New York/Conrail arrangements r e l a t i u - j to the 

Southern Tier l i n e s . ' I n addition. New York anticipates that 

the Applicants w i l l cooperate with New York to improve future 

service over these l i n e s . At the same time. New York assumes 

that no ot.h.^r, t h i r d - p a r t y e n t i t y w i l l attempt to i n t e r f e r e with 

i t s continuing i n t e r e s t s i n the Southern Tier and Couthern Tier 

Extension. The Comnents f i l e d by NWPRA ir. thi.=3 proceeding, 

howevrjr, raise the p o t e n t i a l f o r j u s t such interference. For 

t h i s reason, and to c l a r i f y and defend i t s p o s i t i o n respecting 

the r a i l l i n e s thai NWPRA's Comments address, New York submits 

t h i s Reply. 

NWPRA'S COMMENTS 

NWPRA states that i n 1995, i t entered a purchase and 

sale agreement with Conrail t - acquire a l l out .3 miles of a 

r a i l r o a d l i n e between Meadville and Corry, Pennsylvania. At the 

same time, NWPRA purportedly received a i easehc ' d inte.'-ast i n the 

remaining .3-mile sec.nent, with a r i g h t to buy that piece upon 

exp i r a t i o n of a New York/Conrail contract r e l a t i n g to ':he South-

^ Indeed, as New York's p r i o r Comments i n t h i s proceeding 
explain. New York i s e n t i t l e d to the Applicants' f u l l performance 
of a l l outstanding New York/Conrail contracts. New York has re­
quested that the Board condition any approval of the proposed 
transaction upon the applicants' express commitment to assume 
the.ae contracts, and discharge reimbursement and settlement 
obiigations already accrue! under them. See NYS-IO, Argument at 
4, 24-30, 32-3-3; v.S. Utermark at 9-13. 



ern T i e r and Southern T i e r Extension." 

I n the present proceeding, NWPR/. ̂ r s a s s e r t e d t h a t i t s 

lease of and a l l e g e d r i g h t t o purchase the .3-mile segment of 

t r a c k vests i t w i t h c o n t r o l over the t r a c k ' s f u t u r e use and 

d i s p o s i t i o n . " NWPRA contends t h a t n e i t h e r C o n r a i l nor i t s suc­

cessors may operate any through f r e i g h t r o ute i n c o r p o r a t i n g t h i s 

t r a c k w i t h o u t " o b t a i r [ i n g ] trackage r i g h t s from [NWPRÂ ."̂ " I n 

p a r t i c u l a r , NWPRA claims t h a t the A p p l i c a n t c a r r i e r a c q u i r i n g the 

Sout.hern T i e r Extension -- NS -- cannot provide s e r v i c e over t h a t 

l i n e through Corry t o E r i e , Pennsylvania^* w i t h o u t s e c u r i n g 

trackage r i g h t s from NWPRA. Though l " . \ i n d i c a t e s i t s w i l i n g -

ness ,o grant NS such t r a :kage r i g h t s , i n r e t u r n i t seeks h 

more e x t e n s i v e r i g h t s over another segment of the Southern T i e r 

Extension from Corry t o Waterboro, New York. I n the event t h a t 

NS does not v o l u n t a r i l y agree t o such a trackage r i g h t s exchange. 

" See NWPR-2 at 1-2. New York and C o n r a i l entered i n t o t>.e 
referenced c o n t r a c t i n 1990 f o r the purpose of amending a p r i o r 
New York/Conrail c o n t r a c t , o r i g i n a l l y executed i n 1982, and 
amended once before i n 1987. The 1982 agreement, as amended i n 
1987 and 1990, p a r t i a l l y and t e i . i p o r a r i l y superseded t h r e e o t h e r 
New York/Conrail c o n t r a c t s , a l l entered i n t o i n 1^79, r n d a l l 
o b l i g a t i n g C o n r a i l t o perform a number of maintenance and s e r v i c e 
a c t i v i t i e s b e n e f i t t i n g the Southern T i e r l i n e s . This Reply 
r e f e r s t o the 1982 agreement, as amended i n 1987 and 1990, as the 
"Superseding Agreement." The Superseding Agreement, among o t h e r 
t h i n g s , l i m i t s Con-rail's r i g h r t o dispose of or d i s c o n t i n u e 
s e r v i c e on Southern T i e r t r a c k . 

N>̂ PR-2 at 3-4. 

" I d . 

N.'̂  would operate from Corry t o E r i e pursuant t o e x i s t i n g 
C o n r a i l trackage r i g h t s over an Allegheny and Eastern R a i l r o a d 
l i n e connecting those two p o i n t s . See NrWPR-2 at 3; CSX/NS-18, 
A p p l i c a t i o n , v o l 1 at 38. 
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NWPRA requests that the Board condition any approval of the 

proposed transaction on the implementation of t h i s arrangement. 

As explained more f u l l y below. New York opposes NWPRA's 

requested r e l i e f to the extent that i t contemplates a second r a i l 

c r i e r operating on the Southern i e r Extension incompatibly 

with NS. New York has an overriding i n t e r e s t i n safe, e f f i c i e n t 

through f r e i g h t service across the southern p.jrti<-^n of t>" State, 

and objects to any a c t i v i t y on the Southern Tier Extension that 

would disrupt or impede such service. 

REPLY OF THE STATE OF NEW YORK 

I . New York Has A Substantial Investment i n 
and Continuing .eights Respecting the Southern 
Tier Lines 

Over the l a s t two decades. New York has allocated more 

than $ 29.6 m i l l i o n to projects b e n e f i t t i n g and protecting the 

i a c i l i t i e s and operations of the Southern Tier Mainline and 

Southern Tier Extensior.^^ New York has entered i n t o agreements 

with Conrail r e q u i r i n g the r a i l r o a d to maintain, operate and 

preserve p a r t i c u l a r portions of the Southern Tier l i n e s , and 

re.c-; riCL ing a c t i v i t i e s by Conrail that could a f f e c t the future 

usefulness of those l i n e s . C o l l e c t i v e l y , these contractual 

c.rrangements establish New York's commitment to ensuring and 

encouraging viable transportation through and w i t h i n the southern 

p o r t i o n of the State. Details of the various i n d i v i d u a l New 

York/Conrail agreements confirm t h i s overriding State purpose. 

S:̂ ; NYS-10, V.S. Uterm.ark at Exs. 3, 5 
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New York's "Orange County" Agreement," f o r example, 

declares as i t s objective the "improve[ment o f ] r a i l transpor­

t a t i o n services across the Southern Tier of New York State," and 

the " f u l f i l l [ment of] the State's commitment t o upgrade main l i n e 

r a i l f r e i g h t transportation .^^rvioes" on the same line . ' " The 

contract obligates Conrail to perform or f a . i l i t a t e various 

maintenance and construction projects, and provide main-line and 

loc a l t r a i n service between specified Sout.hein Tier Mainline 

points. i n addition, the agreem.ent p r o h i b i t s Conrail from 

ceasing service on portions of the Southern Tier Mainline, except 

as the agreement s p e c i f i c a l l y a l l e y s . In some circumstances, 

such cessation of service permits the State to e i t h e r purchase 

the l i r - - from "^onrai!^, or demand reimtursement of the State's 

cc<ntroCtual investment.'^ 

The State's " W e l l s v i l l e " Ac^eemenc"" covers track and 

signa.1 i n s t a l l a t i o n and maintenance on the .Southern Tier Exten­

sion, end p r o h i b i t s Conrail from ceasing operations without 

receiving the State's p r i o r approval, reimbursing the State's 

investment, and/or honoring New York's r i g h t of f i r s t refusal to 

" The Orange County agreement i s cae of the o r i g i n a l three 
Southern Tier agreements entered i n t o by Conrail and ..cw York i n 
1979. See n. 8, supra. 

Orange County agreement at 1. 

'= I d ^ at App. 3 . 

16 The W e l l s v i l l e agreement i s another of the o r i g i n a l 
three Southern Tier agreements entered i n t o by Conrail and New 
York i n 1979. See n. 8, supra. 
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purchase the line.'^ A separate provision of the agreement 

forb i d s Conrail from s e l l i n g , r e l : .iquishing, disposing of, or 

rendering unusable p a r t i c u l a r portions of the Southern Tier 

Extension A/ithout New York's permission." 

The New York/Conrail Superseding Agreement once again 

declares New York's purpose of "maintaining r a i l service" on the 

Southern Tier l i n e s , and "maintaining the Southern Tier Line as a 

mainline through route across the State."'* The Superseding 

Agreement provides for m.odified but continued l o c a l and through 

t r a i n servica the Southern Tier and South3rn Tier Extension, 

and imposes c e r t a i n mainten^ice obligations on Conrail as w e l l . 

The agreement requires that Conrail preserve i n t a c t " a l l track 

assets" on the Southern Tier Extension, "including those . . . 

where no t r . i i n service i s tc Le provided."'" The agreement also 

r e s t r i c t s Conraii's r i g h t to s e l l , r e linquish, or cr.spcye ot any 

land, tracks or structures of the Southern Tier l i n e s "required 

f o r th*=» e f f i c i e n t operation of said l i n e s . "̂ ' 

Taken together the language used, work contemplated 

and remedies provided by theGe several agreements evidence New 

York State's enduring i n t e r e s t i n and e f i o r t s to develop viable 

W e l l s v i l l e agreement at App. 3. 

'8 I d ^ at 4. 

'° See Superseding Agreement, 1987 amend, at 1; 1990 amend. 

at 1. 

°̂ Superseding Agreement, 1990 amend, at 3. 

=' I d ^ at 2. 
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r a i l t r a n s p o r t a t i o n on the Southern T i e r M a i n l i n e and Southern 

T i e r Extension. Though a new r a i l c a r r i e r -- NS -- may soon 

acquire ownership of these l i n e s . New York's investment m and 

plans f o r t h e i r continued and expanded o p e r a t i o n remain un­

changed. New York has a s i g n i f i c a n t i n t e r e s t i n p r e v e n t i n g any 

n u l l i f i c a t i o n of i t s past and pr o s p e c t i v e support f o r the South­

ern T i e r l i n e s , and, t h e r e f o r e , not o n l y expects t h a t a l l e x i -

s' i n g Southern T i e r commitments between the State and C o n r a i l 

w i l l continue i n l o r c e , but a l s o t h a t C o n r a i i ' s successors w i l l 

work toward implem xi t i n g New York's long-term goal of u t i l i z i n g 

the Southern T i e r l i n e s e f f e c t i v e l y . 

I I . The Board Must Deny NWPRA's Requested Trackage 
Rights t o the Extent That Such R e l i e f I n t e r f e r e s 
With New York's Southern T i e r Line Rights and 
I n t e r e s t s 

A. The Board Should Not Allow NWPRA t o Compro­
mise V i a b l e Through Service Over the Southern 
T i e r Lines 

NWPRA's requested tracKage r i g h t s r e l i e f t hreatens t o 

i n t e r f e r e w i t h New York's plans f o r continued and improved r a i l 

s e r v i c e on the Southern T i e r l i n e s . " NWPRA has asked the Board 

t o grant i t s o p e r a t o r trackage r i g h t s from Corry, Pennsylvania t o 

Waterboro, New York, over 37.3 miles of the Southern T i e r Exten­

s i o n . NWPRA acknowledges t h a t NS w i x l , by v i r t u e of a c q u i r i n g 

both Southern T i e r l i r i e s , have the a b i l i t y t o run through f r e i g h t 

s e r v i c e civer the Southern T i e r Extension t o a connection at E r i e , 

2̂ See NYS-10 a t 32-34; see al s o STW-2 
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Pennsylvania and o t h e r major interchange p o i n t s . " NWPRA never­

t h e l e s s seeks t o in t r o d u c e a second, p o t e n t i a l l y c o n f l i c t i n g r a i l 

c a r r i e r on a segment of t r a c k comprising an e s s e n t i a l piece o f 

t h i s NS through r o u t e . NV'PRA provides no assurance t h a t t h e 

s e r v i c e i t contemplates can c o - e x i s t w i t h NS' through o p e r a t i o n s 

on t-he Southern T i e r Extension; i t s Comments leave e n t i r e l y 

unresolved whether and how the two c a r r i e r s would share Southern 

T i e r t r a c k w i t h o u t compromising the s a f e t y , e f f i c i e n c y , o r 

a-v'-ailability of e i t h e r c a r r i e r ' s s e r v i c e . 

Though perhaps NWPRA could operate over the Corry-

WatCiboro t r a c k w i t h o u t impeding NS' s e r v i c e on the same, n e i t h e r 

NWPRA nor the Board can simply assume t h i s t o be t r u e . As 

discussed above. New York has f a r too great an investment i n 

ma i n t a i n i n g a .d f u r t h e r upgrading r a i l s e r v i c e on t r e Southern 

T i e r l i n e s t o r i s k f i u s t i a t i o n o l these e r i o i t s by a s i i i a l l e i l a i l 

c a r r i e r seeking t o expand i t s s e r v i c e t e r r i t o r y . Before the 

Board gives any c o n s i d e r a t i o n t o NWPRA's requested trcickage 

r i g h t s . New York urges t h a t i t r e q u i r e NWPRA t o prepare evidence 

showing i t s proposed operations are f e a s i b l e and compatible w i t h 

NS through service? on the Southern T i e r l i n e s . Absent a demon­

s t r a t i o n t o t h i s e f f e c t , n e i t h e r the Board nor any a f f e c t e d p a r t y 

-- l i k e New York -- can be -^ertain of the f u l l impact NWPRA's 

proposed new s e r v i c e would have. Unless f̂ WPRA dispel.« t h i s 

u n c e r t a i n t y , the Board should r e j e c t i t s requested r e l i e f . 

" NWPR-2 at 3. 
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B. NWPRA Does Not Control the Future Disposition 
of Any Portion of the Southern Tier Extension 

Not only does New York have a s i g n i f i c a n t , overridir:g 

i n t e r e s t i n protecting and f a c i l i t a t i n g service on the Southern 

Tier l i n e s , i t also has contractual control over the use and 

dispc s i t i o n of c e r t a i n portions of th^-se l i n e s . As mentioned 

above, provisions of New York's various Southern l i e r agreements 

with Conrail l i m i t the railroad's a b i l i t y to convey away or 

impair the usefulness of Southern Tier track and f a c i l i t i e s . 

These contractual r e s t r i c t i o n s apply regardless of v;hether 

Conrail permits another operator to occupy a part of tne l i n e s , 

and notv/ithstanding any corporate or s t r u c t u r a l changes Conrail 

undergoes. NWPRA and Conraii's lease arrangement, allegedly i n 

e f f e c t now and through June, 1998, evidences those p a r t i e s ' 

recoaniticjn that t h ^ I s t f ^ r (-;3nni-ih f-re^e îy transjfer even a email 

segment -- .3 miles - - o f the Southern Tier F-'tension. Because 

Conrail retains ownership of t h i s segment along with the rest of 

the Southern Tier l i n e s , Conrail may transfer them i n t h e i r 

e n t i r e t y to NS upon consummation of the proposed transaction.^* 

NS w i l l then decide -- i n conjunction with New York as New 

York/Conrail contracts require -- whether and how to operate 

these l^nes. NWPRA's claimed lease and purchase option with 

respect to a small segment of the Southern Tier Extension w i l l 

not cta.nd i n the way of the li n e s ' owner -- Conrail -- transfer­

r i n g c o n t r o l of them to NS, or NS' subsequent use and enjoymnent 

See CSX/NS-18, Application, v o l . 1 at 38, 
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of the same. 

CONCLUSION 

For a l l of the reasons staged above, the Board should 

re j e c t NWPRK'S 'equest f o r tiackage r i g h t s between Corry, Penn­

sylvania and Waterboro, New York, to the exte.it that those r i g h t s 

would compromise New York'.T past and prospective p l a n j and 

investments r e l a t i n g to the Southern Tier Mainline and Southern 

Tier Extension. NWPRA has not shown that the operations i t would 

conduct pursuant to these trackage r i g h t s can co-exist compatibly 

with NS through service across the Southern Tier Extension. 

Unless I'JWPRA presents evidence to t h i s e f f e c t , the Board should 

r e j e c t i t s trackage r i g h t s request. 
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TROUTMAN SANDERS LLP 
i30G I Street, N.W. 
Suite 500 East 
Washington, D.C. 20005-3314 
202-274-2950 (PHONE) 
202-274-2994 (FAX) 

A'tomey fcr New York State Electric & Gas 
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"'Response"). In accordance with Decision No. b. dated Ma) 30. 1997. issued by the Surllice 
Transportation Board in this proceeding, also enclo.sed is a 3.5-infh disk containing this 
Response U)i matted in Word Perfect. I his Respo.ise and the accompanying disk are designated 
as NYAR No. 3. in accordance with 49 C.F.R. § 1180.4;a)(2). 
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BEFORE THE 
Sl.iRFACE TRANSF'ORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORA riON AND CSX TRANSPOR! ATION. iNC. 
NORFOI K SOUTHERN CORPORATION AND 
NORFOLK SOU I HERN RAILWAY COM^^ANY 

- CONTROL AND OPERATING I.EASES/AGRhEMENTS 
CONRAIL INC. AND CONSOLIDA FED RAIL CORr OR.^TION 

RESPON SE OF NEW YORK & ATLANTIC K \ILWAY 
TO INTERVENTION TITION OF 

UNITED STATES REPRESENTATIVES 
HONORABLE JE.<ROLD NADLER. HONORABLE CHRISTOPHER 
SUAYS. HONORABLE CHARLES RANGEL. HONORABLE BEN 

GH MAN. 40NORABLE BARBARA. KENNELLY. HONORA3LE 
r.'ANCY JOHNSON. HONORABLE CHARLES SCKUMER. 

HONORABLE ROSA DELAURO. HONORABLE MICHAEL FORBES. 
HO?JORABLE SAM GEJDENSOi,. HONORABLE NITA LOWEY. 

HONORABLE MA.'OR OWENS. HONORABLE THOMAS MANTON, 
HONORABLE MAURICE HINCHEY. HONORABLE ED TOWNS. 

HONORABLE CAROI ^ N B. MALONEY. HONORABLE NYDIA M. VELAZQUEZ, 
HONORABLE FLOYD FLAKE. HONORABLE OARY 

ACKERMAN. HONORABLE ELIOT L. ENGEL, HONORABLE LOUISE 
M SI AI GIITER. HONORABLE JOHN LAFALCE. HON( \ABLE 

MICHAEL MCNULTY, AND I'ONORABLE JAMES MALONEY 

Pursuant to the procedural schedule issued by the Surface I ransportation Boa-d (the 

"Board") in Decision Ncs. 6 and 12 in the above-referenced proceeding. New York & Atlantic 

Railway ("NY.AR") herebv files this response ("Response") in opposition to certain coiiditions 

requested in the intervention petition ("intervention Petition '), dated October 8, 1997. hied by 

the above-listed United States Representatives (the "Intervenors"). 



I. INTRODLCTION 

1 lie Intervention Petition requests that the Board condition approval ofthe priinary 

application ("Primary Application ") filed by CSX Corporation. CSX Transportation. Inc.. 

Norfolk Soi'.them Corporation and Norfolk Southem Railway Company in Finance Docket No. 

33388 ('he "Apr'Mcantc"). on the creation of a joint fac'lity ea.st of the Hudson River. The 

Intervenors characterize this joint facility as "a cross-harbor fioat operation and a core system of 

rail lines and terminals easi of the Hudson. . .." Intervention Petition at 13. This joint facility 

would include the Bay Ridge Line (al-so referred lo herein as the "Line"), which is owned by The 

Long Island Rail Road Company ("LIRR"). and over which NYAR is the exclusive freight 

operator. 

Th .̂ Board n.ust reject Intervener's proposr' thit the Bay Ridge Line be included in a 

new j( int f icility. This action would significantly reduce the vr̂ lue o*" VAR's freight franchise, 

and would not address any competitive hami resulting from the transaction described in the 

Primar> Application. Furthennuit';e Boa'd lacks jiius 'iction to force a non-applicant in a 

proceeding under 49 U.S.C. § 11323, such as NYAF to Jivê it operating rights in the manner 

proposed by Intervenois. For the reason.̂  set forth below, the Board should refrah from 

imposinfi any coL.'iu. jn in Finance Docket No. 33388 that v.ould cause an involuntary divestiture 

by NYAR of^'.y portion of its operating rights. 



II. .lOINT USE OF THE BAY RIDGE LINE WOULD THF EATEN NYAR'S 
EXISTENCE 

A. Baclx^round 

LIRR, which is a New York it te public benefit ct rporatitm, is among the busiest 

commuter raihoads in the countrv. It hatic les approximately 4.000 passenger trains per week. 

F.\hibit A. I he Verified Statement o f ' rederick L. Krel: ("VS Krebs") at Ij 2. The railroad 

operates fro'-i Pennsylvania Station in New York City, at its westem end. to Montauk. at the 

eastem tip of Long Island. 

Pricr to May 12, I^ )7, LIRR -ovided both passen jer and freight service over its rail 

system. The volumes of freight traffic historically were low and stagnant, due at leasi in part to 

the fact that LIRR".'; primary focus was on its passenger business. In early 1995. LIRR 

determined that its fnMght operations sho'-.ld be privatized. In 1996. LIRR solicited bids from 

qualified parties tor n 20-year exclusive freight franchise over the LIRR rail system. NYAR was 

selected as the winning bidder. It executed an operating agreem.ent with LIRR on NvAcmber 18, 

1996 (the "(Operating Agreement"). Under the terms of the Operating Agreement. NYAR paid 

an initial "concession fee" and obligated itself lO pay annuc/. fees over the life ofthe Operatinr, 

Agreement, in aggregate, of $12.7 million. Id at 11 3. This fee structure was negotiated on the 

basis that NYAR wor'd have extlusive access to shippers served by LIRR. and that NY.^R's 

opc.-ations would not be impeded in any manner by thitd party freight carriers. NYAR 

commenced service; oil May 12. 1997. Id. 

As indicated on the map appended hereto as Exhibit B. NYAR is the only freight carrier 

ser\ing the \ a.sl majority of l ong Island. The >Jevv \ O T \ Cross Harbor Railroad ("Cross 

I larbor •) is located on the Brooklyn watcuront. and operates a car float service across New York 



FL r̂bor to Greenville, NJ. Consolidated Rail Corporation ("Conrail") and Providence & 

Worcester Railroad Company ("P&W") each operate over the line from Oak Point. NY, which 

traverses a .sn irt distance into Queens, to the interchange with NYAR at Fresh Pond. Id. at * 4. 

No other railroads serve I ong Island. Neither Conrail nor P& W serves any shippers on Long 

Islan'^ id. 1 hus. with the exception ofthe Conrail and P&W presence in the extreme • estem 

portion of Queens for the purpose of interchange. NYAR is the sole pr->. ider of freight service on 

the approximately 100-milt length of Long Island. 

I he transaction proposed by the Primary Applicants will not cause any reduction in the 

number of carriers serving Long Island. NYAR. Cross Harbor and P&W will co'-.tinne to operate 

ill this market, and CSX I will take over the Conrail line from Oak Point to Fresh Pond. Theis is 

no fundamental change in the status quo resuiti ig from the transaction described in the Primary-

Application that would ju.stify the inclusion ofthe Bay Ridge Line in a Joint Facility. 

B. The Bay Ridge Line '.'.lould Not Be Included In A Joint Facility 

The vast majority ofthe rail lines over which NYAR provides freight service is subject to 

joint use by LIRR for passenger op.-rations. Given the extraordir.arily hig.. density >f I " '" ^ 

pa.ssenger traffic. NYAR s use of rruch ofthe LIRR system is subject to consicerable 

iwstriclions. including hours of operations. Id. at 1! 6. Only two rail lines in NY \R"s rail system, 

the Bay Ridge Lme and the Bushwick Line, are used solely for freight operations. Id. av 5. 

The Bay Ridge Line is a critical link in the NYAR rail system. As shown on the map 

appended hereto as Exhibit b. the Line runs 11 miles from Bush Junction in Brooklyn to Fresh 

Pond in Queens. 1 he Line provides NYAR with its only access to its interchange with Cross 

Harl v>r at Bush Junction, and its sole freight-only access to its interchange v ith Conrail and 

P&W Jt Fresh Pond. Id. 
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The physical characteristics of the Bay Ridge Line do not make it a good candidate for 

multiple carrier use. I he line is single tracked. It has only one sid ng. which can accommodate a 

15-car train. Becau.se LIRR does not conduct passenger operations on the Line, it is not signaled 

and is not dispatched. It is maintained ,o FRA class 1 condition, which limits operations to 10 

miles per hour. Id. at f 7. In short, there is nothing about the physical condition of the line that 

suggests it should be included in a joint facility utili/ed by Class I railroads. 

Despite the fact that the Bay Ridge Line is inappropriate for use as a joint facility, it is of 

critical importance to NYAR. It is located in a highly commercial area. Whereas NYAR"s 

service over most of the rail lines in its system is restricted due to the presence of the high 

density passenger operations ofthe LIRR over those sam." lir.-es. the Bay Ridge Line, which ij-

not used for passenger service, provides NYAR the n*>xibility to cater to the service needs jf its 

shippers. Id. at 1i8. Such fiexibility will be important in attracting new industries to locate on the 

Lint md inducing current shippers to inc^ase the amount of traf fic they ship over the line. 

NYAR viewc the Bay Ridge Line as presenting one ofthe b.-st opportunities on its .'•ystem for 

building its 'raffic base. Id. 

In addition to tne potential that ttie Line has for developing traffic from on-line shippers, 

it is also of great .strategic importance to NYAR. The Bay Ridge Line is NY.AR"s sole freight-

only line that provides it with access to its interchange points. Id. at ^ 5. It also is the only line in 

the NYAR sy.stem over which NYAR can handle overhead traffic. Id. at li 9. 

Intervenor s proposal to allow Applicants to i perate over the Bay Ridge Line would 

financially harm NYAR without offering corresponding benefits to the shippers located on the 

Line. Applicants would have a tremendous advantage over NYAR in competing for originating 

."•ul terminating traffic on the Line that is interlined to their respective systems. Applicants likely 



would focus their marketing efforts on high volume shippers of highly rated traffic, while 

ignoring lower volume, less profitable traffic. Id. at li 10. Similarly, traffic that NYAR handles 

today as overhead traffic on the Bay Ridge Line likely would be lost to the Applicants. As 

NYAR s traffic densiiy and profitability decrease, service to shippers not on the Bay Ridge Line 

would suffer and rates likely would increase. 

The Board should not create a situation in which the Applicants will cherry-pick NYAR's 

traffic. NYAR is a classic short line operation, which currently handles approximately 14.000 

carloads of traffic annually. Id. al ' i 11. It is using flexible, innovative marketing and service 

initiatives to build traffic in a market that l . storically has not received high quality service. 

Increases in traffic are accomplished on a customer by customer basis, usually through the 

addition of small numbers of carloads. This is precisely the type of market that T'lass I railroads, 

like Applicants, are seeking to avoid. Indeed, no Class I railroad even bid to obtain the LIRR 

freight fianchise. Applicants should not be handed an opportunity to skim off NYAR's • est 

traffic opportunities. 

I I I . THE BOARD'S CONDITIONING POWER UNDER 49 U.S.C. § 11324(c) 

A. 49 U.S.C. 11324(c) Does Not Contemplate Forced Inclusion 

The Board's power to impose conditions on a transaction under 49 U.S.C. §11324(c)^ 

does not C(^ntenilate the involuntary inclusion of a rail carrier mto a proposed merger. The 

Intervenors state that "|t|he Board has been given the specific power to condition its approval of 

ai.y consolidation upon the inclusion of other railroads operating in the territory' involved upon 

- As to the issr ^ addressed in this Respon ,e, no substantive differences exist between 49 U.S.C. § 11324(c) 
and its pred̂ 'cessor. 49 U.S.C. §11344(c). 



request....'' (emphasis added) Intervention Petition, at 3. Intervenors fail to note, however, that 

the "requesf' for inclusion in a proposed merger must be made by the carrier, not a 'bird party: 

The Boaid may require inclusion of other rail carriers located in 
the area involv ed in the transaction if they apply for inclusion and 
the Board finds their inclusion to be consistent with the public 
interest, (emphasis added). 49 US.C. § 11324(c) 

Board pr ecedent also .nake clear that the Board",s power to include i rail carrier in a proposed 

consolidation cannot be used against an unwilling, nonapplicar.i caTier. ' he Interstate 

Commerce Commission (the "Commission"), predecessor to the Board, has stated: 

We can impose conditions upon our approval of a consolidation 
proposal, but we cannot require the applicants to consummate the 
trans, ction. nor can we require antuhet railroad to relinquish 
p(fls of its .system to a consolidated system. I bus. the Commission 
mu\ I ot force an inclusion, except to the extent parties involved 
are willing to accept the inclusion in order to obtain a decision 
appri ving their consolidation proposal, (emphasis addet') 

See Ex Parte No. 282 (Sub-No.2). Railroad Consolidation Procedures. 359 i.C.C. 195. 1978 ICC 

Lt '.XIS 5. Dec. 6, 1978, :nodified hy Railroad' Onsolidation Procedures. General Policy 

.Statement. 363 ICC 784 (1981). .S-'t- al.so Union Pacific Corporation. Union Pacific Railroad 

C 'ompany and .Missouri Pacific Railroad C 'ompany—C 'ontrol .And Merger—Southern Pacific Rail 

( orporation. Southern Pacific Transportation Company. St. Louis Southwestern Railway 

i 'ompany. SPi 'SI. C 'orp and The Denver And Rio Grande Western Railroad Company. Finance 

Docket Nc. 32760 ("Union Pacific"), (not printed). 1996 STB LEXIS 220, at ^528. served 

August 12. 1996 (noting that "we have no authority to impose conditions ...on non-terr inal 

trackage of a nonapplicant carrier..."). There is simply no basis for using section 11324(c) a a 

means for requiring NYAR to relinquish valuable rights to the Applicants at the behest of 

Intervenors. 



B, The Condition Does Not .Address a Harm Caused bv the Approval ofthe 
Prim '̂rv Application. 

Even assuming that Intervenors could overcome the patent jurisdictional defect in seeking 

the Boards authority to force NYAR to become part ofthe proposed consolidt'ion. the 

Intervenors have failed to justify the joint u.se ofthe Bay Ridge Line. Board precedent states that 

"|l|o be granted, a condition must first address an effect ofthe transaclion." See Burlington 

Northern Inc. and Burlington Northern Railroad Company - Contrtd ard Merger - .Santa Fr 

Pacific C 't)rporaii(m and the Atchison. Topeka and .Santa Fe Railway Company, Finance Docket 

No. 32549. (not printed). 1995 ICC LEXIS 214. at •143. served Aug. 16. 1995 ("Burlington 

Norihern"). Intervenors have failed to explain how the proposed consolidation will alter the 

freight operations currently conducted over the Bay Ridge Line, or on Long Island generally, 

ana, therefore, huve failed to justify the need for any remedv. In fact, appro- HI ofthe Primary 

Application, as proposed, will have little effect on the Bay Ridge Line operations. Today, that 

line is opera ed by NYAR. which has no affiliation with NS. CSXT or Conrail. Except for the 

intcichange with NYAR at Fresh Pond, Conrail has no freighi operations on Long Island. 

Replacement of Conrail by CSX I over that line will do little to change the status quo. 

Intervenors are seeking a remedy for a scenario thr' simply does not present any harm. 

Instead of addressing the effect ofthe proposed consolidation on the Bay Ridge Line, 

Irtervenors" joint use proposal focuses largely on the current inadequacies ofthe C.oss Harbor 

car float operation and the desire ofTntervenor to use the opport'inity presented by the Primary-

Application to improve this operation.^ The Irter.enors sti.te: "|u|nless a rail float operation is 

'- "We will not impo,c a condition that would put its proponent in a better position t.han it occupied before 
lhe consolidation,"" Sec Hiirlinf^ion Sorthcrn. at • 143 



included in the Joint Facilities Railroad, the lack of service experienced by this region since 1962 

will continue." .SVt' Intervention Petition, al 12. In other woids. Intervenors" purpose is designed 

to address a perceived inadequacy ofthe rail system in the New York metropolitan area that has 

existed for 35 years; it has nothing to do with harms that will result from the transaction 

described in the Primary Application. 

The Board has held that il •"will not impose condiiions "to ameliorate long-standing 

problems which were not created by the merger..."" .See Burlington Northern, at * 143 quoting 

Burlington S> them. Inc - ('ontrtd and Merger - .St. Ltnds-San Francisco Railway Company. 

Finance Docket No. 28583 (Sub-No. IF). 360 I.C.C. 788 (1980). aff 'd suh nom. 632 F.2d 392 

(5th Cir. 1980). ccri. denied. 451 US 1017 (1981). l he Primary' Application contemplates the 

establishment of a joint facility west of the Hudson River, but no such facility to the east. To the 

extent that Intervenors assert that Applicant's joint facility to the west would provide westem 

shippers with a comp titive advantage over equivalent shippers to the east, the Board has 

rejected use of its conditioning power under such circumstances.- Furthermore. Intervenors fail 

to identify how the joint use ofthe Bay Ridge Line is critical to the preservation of a competitive 

equilibrium on both sides ofthe Hudson River or to identify a single shipper or class of shippers 

that would be harmed by the creation of a joint facility west ofthe Hudson River without the 

creation of a similar facility to the east. Significantly, the joint responsive application filed by 

tne State of New York and the New York City Economic Deve'opment Coipor?tion. which 

clearly addressed the issue of preserving competitive rates between shippers to the east and 

i .Vtv ( man /'ut //;c . (not printed). STB L.F.XIS }^b. at '29. served Dec. 31. 1996 (noting that the Board's 
conditioning power under S'.-ction 11344(c). predecessor to section i 1324(c). "'was not ussd by the ICC and will not 
be used by (the Board] to equalize rates and service among competing shippers" ). 



shippers to the west of the Fiudson River, did not include the joint use of the Bay Ridge Line in 

their proposal. -

IV. THE BAY RIbGE LINE IS NOT A TERMINAL FACILITY 

Intervenors correctl>' point out that the Board has jurisdiction under 49 U.S.C. § 11102 to 

mandate joint access to terminal facilities, bu' Intervenors fail even to argue that the Bay Ridge 

Line is. in fact, pan of a terminal facility. The Bay Ridge Line is a classic short line operation, 

serving six active shippers along the line, each a distinct source of originating and temiinating 

traffic. VS Kreb.s at f 9. None of these industries is open to reciprocal switching. Likew i.se. 

none of these shippers is located w ithin yard limits. Id. at 12. The line is single-tracked for its 

entire 11-mile length, and has only one siding, which can accomntodate no mor han 15 cars. 

Id. at li 7. Although the line feeds into a yard at its westem end at Fresh Pond, the eastern end at 

Bush Junction does not prov' ' • access to a NYAR yard. The Fresh Pond Yard provides direct 

access to only one, low volume shipper. If the Bay Ridge Line could be considered part of a 

terminal facility then so could every urban rail line located near a freight yard. In addition. 49 

U.S.C. § 11102(a) states that the "[tjhe Board may require tenninal facilities...to be used by 

another rail carrier // the Board finds that use to be practicable and in the public inte est withtnit 

substantially impairing the uhility of the rail carrier ...entitled to u.se the facilities to handle its 

own husines\. " As demonstrated above, however, multi-carrier use of the Bay Ridge I ine would 

threaten both the quality and quantity of NYAR's service tc its shippers. 

- Kinance Docket Uo. 33388 (Sub Nos, 54 and 69). Joint Responsive Application ofthe S'jte of New Yck 
and the New York City Ixonomic Development Corporation, October 21, 1997 (seeking approval ofthe Board for 
certain unrestricted trackage rights only over Conrail lines, as well as the right of Metro-North Commuter Railroad 
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V. FEEDER LINE PROVISIONS ARE INAPPLICABLE 

Finally, Interveno.s assert that "ft|o the extent that this petition would require the Board 

to order the sale of rail assets and operating rights from one carrier t another, such a sale is 

authorized by 49 U.S.C. 10007(c)( 1)." .See Intervention Petition at 3. Intervenor's reliance on 

section 10907(c)(1) is mispl<»ceu. Forced sales of rail lines under section 10907(c)(1) were not 

intended to addres.> competitive access concems. Board precedent makes clear that a forced sale 

is a tool used to prevent the neglect or abandonment of a line, not to stimulate competition. See 

PSI Energy, Inc — Feeder Line Development — Sorfolk Southern Corp. Line Between Cynthiaita 

and Carol, IN, Finance Docket No. 31608, 7 I.C.C.2d 277, 1991 ICC LEXIS 3, at •13-14, Jan. 3, 

I99I ("ASV Energy ') (stating that "Congress did not intend for the feeder line development 

program to be used to create additional competition, as opposed to preserving service ") 

Revision of Feeder Railroad Development Rules. Ex Parte No. 395 (Sub-No. 2). 7 ICC.7d 902. 

1991 ICC LEXIS 177, at * 2 3, July 24, I99I, (noting that the predecessor statutory provision to 

section 10907. section 10910.- "was enacted to enable shippers and :ommunities to acquire 

marginal rail lines prior to their being downgraded and/or abaiiuoned."), modified hy Revision of 

Feeder Railroad Development Rules. Ex Parte No. 395 (Sub-No. 2). (not printed). 1992 ICC 

LEXIS 25, Feb. 6, 1992. As a general matter, the Bay Ridge Line does not ho.e any ofthe 

attributes necessarj' to make it a candidate for a forced sale under section 10907. 

Company to disregard any provision in any agreement concerning certain rail lines, whicii limits the grant of 
unrestricted trackage rights to Conrail or CSX). 
- As to the issues addressed in this Response, no substantive changes exist between Section 10907 and its 
predecessor, section 10910. 
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NYAR paid substantial *. .tcession fees and took over freight operations on the Bay 

Ridge Line and the rest of LIRR to build traffic, not downgrade it. NYAR is aggressively 

marketing traffic to and from shippers on the Line, and revenues for 1997 will exceed $300,000. 

VS I ;rebs at % 9. The Bay Ridge Line is being maintained in good operating condition, 

satisfying iTvA class I track standards Indeed. NYAR has a contractual obligation to maintain 

the Line lo this standard. Id. at«: 7. Far from negiecting the line NYAR considers the Bay 

Ridge Line a valuable portion of its system, particularly in terms of its growth potential. 

Section i0907 pro\'ides that the Board ""may determine that the public convenience and 

necessity require or permit the sale of a raiii oad line" only if the Board determines that certain 

criteria iiave been met.- For example, the Board must conclude that (i) current rail service over 

the line is inadequate for shippers' needs; (ii) the forced sale of the line will not have a 

significant, adverse effect on the financial condiiion ofthe carrier; wd (iii) such a sale will noi 

adversely effect the operations of the sail carrier's remaining system. See 49 U.S.C. 10907(c)(1). 

Intervenors have not, and could not. demonstrate that the Ba> Ridge line satisfies these 

criteria. As a short line operator. NY/^R is more likely than other cmiers to provide its shippers 

with service that is cuslomi/ieU lo meet their individual needs. Indeed. Intervenors have failed to 

identify shipper dissati: "aciion w i;.i NYAR's service ever the Bay Ridge Lme. In addifion. the 

sale of Bay Ridge Line would significantly affect the value of NYAR; as noted above, this line 

provides NYAR with its only .•.ourct ,;f overhead traffic and is viewed as a key to the future 

dcNclopmenl of NYAR's system. I he Bay Ridge Line also provides the only access NYAR has 

to Cross Harbor, and the onlv access to Conrail and P&W that is not restricted by passenger train 

- Board precedent makes clear that all of these factors I'sted in 49 U S.C. § 10907 must be satisfied before 
the Board will authorize a tbrced sale of rail line, .SVf /\SI f.V/irti'. at * 14, 
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operations. NYAR's remaining freighi franchise clearly, therefore, would be adversely affected 

by the loss cf the Bay Ridge Line. In .short, the forced sale provision of Section I0907{c)( I) does 

not appiv lo the Bay Ridge Line. 

VI. CONCLUSION 

For the reasons stated above, the Board should deny Intervenors* request that the 

approval ofthe Primary Application be conditioned on joint use ofthe Bay R:d!;e Line. 

Respectfully submitted. 

F:\970.'5\OOI\NaddkrRcnlN KM R doc 

Mark H. Sidman 
Rose-Michele Weinrv b 
Weiner. Brodsky. Sidman & Kider. P.C. 
1350 New York Avenue. N.W. 
Suite 800 
Washingion, D.C. 20005-4797 
(202) 628-2000 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

C* X CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOI THERN CORPORATION AND NORFOLK 

SOI THERN RAILWAY COMPANY - CONRAIL AND 
OPr.RATING LEASES/AGREEMENTS-CONRAIL INC. 

AND C ONSOLIDATED RAIL CORPORATION 

EXHIBIT A 

VERIFIED STATEMENT 
OF 

FRED L. KREBS 

1. I am Fred L. Krebs. President of New York & Atlantic Railway ("NYAR"). I 

have been president of NYAR since September 17. 1997. Prior to my employment with NYAR, 

1 worked in the railroad industry for 18 years, most recently as (ieneral Manager of San Joaquin 

Valley Railroad Company, 

2. NYAR operates on rail lines owned by The Long Island Rnil Road Company 

("LIRR ") LIRR han lie: approximatelv 4.000 passenger trains per week. 

3. NYAR and I IRR are parties Ic an Operating .Agreement, dated November 18. 

1996. Under the terms ofthe Operating Agreement, NY.AR paid an initial concession fee. and 

;'greed to pay annual fees, for its exclusive freighi concession over the LIRR. The fees, in 

ag ;̂regate. are $12.7 million. 1 his fee stmcture was based on an understanding that NYAR 

would be the exclusive rail carrier serving shipper^ on the LIRR system, and that no other rail 



freight carriers would be using the LIRR rail lines. NYAR commenced operations on May 12. 

1997. 

4. NYAR interchanges with Consolidated Rail Corporation ("Conrail") and 

Prov idence and Worcester Railroad Company ("P&W") at Fresh Pond, in Queens, New York. 

Neitlier Conrail nor P&W directly serves any shippers on Long Island. NY.\R interchanges vvith 

New York Cross Harbor Railroad Terminal Corp. ( 'Cross Harbor") at Bush Jui.cticn in 

Brooklyn. New York. I hcse are the only rail carriers to provide freight service on Long Island. 

5. I he Bay Ridge Line is an 11 -mde line that runs from Bush Junction io Fresh 

Pond, ll is one of two lines operated by NYAR on which LIRR does not provide passenger 

service (the other being lhe Bushwick Line). It is NYAR's sole means of access to Fresh Pond 

on a freight-only line and its only access to Bush Junction. 

6. The vast majority of rail lines that cor-titule NYAR's freight franchise are jointly 

used by LIRR for passenger operations. On the LIRR lines that NYAR sliares with LIRR. 

N Y.\R is subject lo numerous restrictions, including hours of opi..ations. It is extremely difficult 

to la !or freight .ervice lo shippers' needs for shippers that are served from lines on which there 

are both freight and passenger operations. 

7. I he Bay Ridge Line is single-tracked. It has only one siding, which can 

accommodate a ! 5-car train, fhe line is not signaled or dispatched, because LIRR does not 

operate passenger trains on il . I he Bay Ridge Line is Uiaintained to FRA class 1 condition, 

which allows for operations to be conducted at a maximum speed of 10 miles per hour. NYAR 

is contractually obligated lo mainiair l̂ .e Day Ridge '.ine to this standard. 

8. lhe Bay Ridge Line is c.-ilical lo NY.AR's operations. As a freight-only line, it 

provides NYAR with service and operations flexibility that i. . absent on the rest of NYAR's 



system (with the exception of the 3.3-mile Bushwick Lin,-). For this reason, and the fact that the 

line runs through a highly commercial area, the Bay Ridge Line presents one ofthe best 

opportinit.ies on the NYAR to develop new business. 

9. The Bay Ridge Line is the only line on the NYAR system that handles overhead 

traffic. There are currently six active shippers on that line, each a distinct source of originating 

and terminating traffic, lhe si>ippers generate, in aggregate, mj.o than $300,000 of freight 

revenue per year. 

10. inclusion ofthe Bay Ridge Line in a joint facility east of the Hudson would cause 

NYAR significant financial harm. It would be difficult for NYAR to compete wiih CSX 

Transportaiion. Inc. ("CSXl") or Norfolk Southem Railway Company ("NS") for overhead 

traffic that either of those carriers handles beyond the Bay Ridge Line. Similarly. NS and CSXT 

likely would aggressively market high volume, highly rated traffic from shippers located on '.he 

Bay Ridge Line. Those carriers would attempt lo cherry pick high ccntnoution traffic, and leave 

the less profitable traffic to NYAR. 

11. NYAR currently handles approxin ately 14.000 carloads per year of freight traffic. 

12. None ofthe industries on the Bay Ridge Line is open to reciprocal switching and 

none of these industries is located within yard limits. Ihe sole i'.YAP yard accessed by the Bay 

Ridge Line is located at Fresh Pond. Only one. low volume shipper has direct access lo thi.; 

yard. 
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VEMFICATIftK 

I. Fred L. Kstbt, henby iffirm and lUte tbit I htvc read the fofegoing statement, that I 

«n peraciMlIy familiar with its conttnu. that 1 have cxRuted it with AUI liuthority to do to. and 

that the facts let forth therein are true and correct to the best of ray knowledge, infennation, and 

belief. 

Executed by the undersigned on ihia^i^ay of 

m i no: JZ9 irc^ii m n'-̂ \ iNCM)i6.;i-'D30 
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SURFACE TRANSPORTA i ION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND NORFOLK 

SOUTHERN RAILWAY COMPANY - CONRAIL AND 
OPERATING LEASES/AGREEMENTS - CONRAIL INC. 

AND CONSOLIDATED RAIL CORPORATION 

EXHIBIT B 

MAP OF NYAR 
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