
STB FD-33388 7-16~98 D ID-189880 



MAR GAPRIELLE SPRAGUE 
9 4 2 - 5 7 7 3 

A R N O L D 
555TWELF-H STRELT. I^.W 

WASHINGTON, IJ C 2 0 0 0 4 - I 2 
(202) 9 4 2 500C 

FACSIMILE I232>e42 «ee 

July 15, 1998 

NEW YORK 

DENVER 

LOS ANGELES 

LONDON 

HAND DELIVERY - 75 Copies 

The Honorable Vemon A. Williams 
Secietary 
Surface Transportation Boa-i 
Mercury Building 
Room 700 
1925 KStre i,N.W. 
Washington, D C. 20423 

ENTERED 

JUL 1' 1998 
Partot 

Public P.̂ ord 

Re: Finance Docket No. 33388, C5A' Corporation and CSX Tran:;portation, 
Inc., Norfolk Southern Corporation and Norfolk Southern Railway 
Company ~ Control and Operavng Leases/Agreements - Conrail Inc. 
and COI ;olidated Rail Corporation 

Dear Secretary Williams: 

Enclosed are an oiiginal and twenty-five (25) co. .es of CSX-157 "Response of 
Applic ints CSX Corporation and CSX Transportation. Inc. to Brief Filed By 
Congressman Dennis J. Kucinich Regarding Brooklyn, Ohio" t ir filing in the above-
referenced docket. Please note 'hat a copy of this riling is also enclosed on a 3.5 diskette in 
WordPerfect format. 

Thank you ibr vc-ur assistance in thî  matter. Please contact me (202-942-5773) if 
you have any question̂ . 

Kindly date stamp the enclosed additional copies of this letter and the enclosures at 
the time of filing and return the.n to cui messenge/. 

Respectfully yours 

Enclosures 
cc: Elaine K. Kaiser 

All Parties of Record 

Ma-y Gabrielle Sprague 
Counsel for CSX Corporation and CSX 
Transportation. Inc. 

98594 



ENTERED 
Df(tc« of the Socretary 

JUL 16 1998 
Partol 

Public RacorH 

BEFORE THE 
SURFACE TRANSPORTATION B 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CS>: TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION A .̂D 
NORFOLK SOU'lHERN R.MLV/AV COMPANY 

CONTROL AND OPERATING LEASES/AGP^EMENTS-CONRAIL INC. AND 
CONSOLIDATED RAIL CORPORATION 

RESPONSE OF APPLICANTS CSX CORPORATION ANP 
CSX TRANSPORTATION, INC. TO 

BRIEF FILED BY CONGRESSMAN DENNIS J . KrUNICH 
REGARDING BROOKLYN, OHIO 

Applicants CSX Corporation and CSX Transportation, Inc. ( 'CSX") hereby 

respond to the July 10, 1998 brief entitled "'n R,; Brooklyn. Ohio Filed by Congressman 

Denni? J. Kucinich." 

To the extent that Congressm.in Kucinich disagrees with the en 'ironmental 

conditions the Boani has proposed to impose for the benefit of Brooklyn, Ohio, that 

disagreement is more appropriately raised by way of administrative appeal of the Board's 

written decision, expected to be issued on .Tuly 23, 1998. CSX lotes, however, that 

Congressman Kucinich does not resent in his brief any argumenls that call into question 



tne analysis ">f the Boaid's rinal Environmental Impact Statement ("Final HIS") or the 

recomme .ded conditions based on thai an ilysis.' 

To the extent that Congressman Kucinich is asking the Board to compel CSX to 

negotiate a "voluntary" agreenjent that goes beyond tho conditions imposed by the L oard 

tor the benefit of Brooklyn, there is no basis foi such an order at this time o*- a* any other 

time. CSX negotiated with the C' .. of Brooklyn in good faith in April and Mny 1998, 

culminating in a settlement offer to Brooklyn on May 14, 1998. At that time, neither 

CSX nor Brooklyn knew w hat recommendations for conclitions would be made in the 

Final EIS r or what conditions the Bcoi i would ultimately impose. In an effort to resolve 

outsi chiding disagreements in the Grea'er Cleveland A-ea regarding jnvironmental 

mitigation measures, CSX o*"fersd Brooklyn more than it expected the Board would 

require in exchange for Brooklyn's suppou for the Transactior tsrookl̂ Ti did not 

respond to CSX's offer prior to the June S voting conferep-e. 

' The Board's Section of Environmental Analysis ("SEA") analyzed aii potential impacts 
of increased traffic on the Conrail Short Line through Brooklyn, as documenied in the 
Draft EIS and Final EIS. It is not correct, as suggested at paj,e 3 of Congressman 
Kucinich's brief, that SEA commenced analysis oilW. impacts on Brooklyn only when 
Congressman Kucinich filed con̂ ments on the Draft EIS on February 4, 1998. From the 
outset of its analysis, SEA analyzed potential impacts on all line segments where the 
SE v's objective criteria for analysis were met, as is apparent from the Board's 
uMivironmcntal regulations at 49 C.F.R. Part 1105, the Notice of the Final Scope of the 
Environir.'ntal Impact Statement issued October 1, 1997, and the Draft EIS, served 
Decembp'- 12, 1997. It is correct, however, that SEA considered the comments filed by 
Congressman Kucinich conceming Brooklyn, and responded in daail to those comments 
in the Final EIS. See Final EIS ai Vol. 3, pages 5-258, 5-270 and 5-304 (concluding thai 
mitigation was warranted for increased transport of hazardous materials but that "SEA 
did not identify any other safety or noise effects that would warrant mitigation in the 
Brooklyn area"). 



Based on the objective criteria of the Final EIS and the ihorough analysis of the 

potential impacts from increased train trafTic on the Conrail Short line through Brooklyn, 

the Final EIS recommended certain mitigation measures for the benefit of Brooklyn. 

These copoitions include the following recommended conditions of the Final EIS: 

Conditions 4(A), 4(B), 4(C), 4(D), 5(A), 37(D), 38(B), 38(C), and 38(D) CSX is willing 

to contii.ue to discuss with Brooklyn the specific details of how to best implement these 

numerous mitigation conditions. If Brooklyn i'.ies an administrative appeal, the Board 

may considei whether to modify the envirorunental conditions imposed (although, as 

stated above, CSX does not believe that Brooklyn will supply any persuasive reasons for 

doing so). However, there is absolutely no basis for the Board to order CSX to enter into 

a "voluntary" settlement .greement that goes beyond the scope of the conditions ordered 

by the Board. Ne'ther the Board's Decision No. 71 nor Decision No. 73 cited by 

CongressiT.an Kucinich included such an extraordinary requirement. There is even less 

basis for such an order now that the Board has determined the appropriateness of various 

environmental conditions for the benefit of Brooklyn. CSX -vill implement those 

conditions as orderea by the Beard. 



Accordingly, the requests made bv '""ongressman Kucini'-h m his July 10, 1998 

brief should be denied. 

Respectfully submitted. 

SAMUEL M. SIPE .'R. 
DAVID H. COBUF N 
Steptoe & Johnson LLP 
1330 Connecticut Ave., NW 
Wa.«;hingt0P D.C. 20036-1795 
(202) 429-300C 

MARK G. ARON 
PETER J. SHUDTZ 
CSX Corporation 
One James Center 
901 Eapt Cary St.-et 
Richmond, VA 23129 
(804)782 1400 

DFNNIS G. LYONS 
MARY GABRIELLE SPRAGUE 
^^nold&: Porter 
555 12"̂  Street, N.V/. 
Washington, D C. 20004-1202 
(202) 942-500G 

P. MICHAEL GIFTOS 
PAUL R. HITCHCOCK 
CSX TRANSPORTATION, INC. 
500 Water Street 
Speed Code J-120 
Jacksonville, FL 32202 
(904) 359-jn.u 

July 15, 1998 

Counsel for CSX Corporation and CSX 
Transpor:.ition, Inc. 



CERTIFFCATr, OF SERVICE 

I , Mary Gabrielle Sprague, certify that on July 15,1998,1 have caused 

to be served a true and corrtct copy of the foregoing CSX-157, "Response of 

Applicants CSX Corporation and CSX Transporta ion, Inc. to Brief F icd by 

Congressman Dennis J. K; cinich Regarding Brooklyn, Ohio" to all parties on the 

Service List m Finance Docket No. 33388, by first-class maii, postage prepaid, or 

by more expeditious means. 
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Part ol 
public Record 

Vemon A. Williams 
Secretary 
Sî rfacc Transportation Board 
1925 K Street, N.W 
Washington. D.C. 20423 

KE: Finaî ce Docket No. 33388, CSX Corporation and CSX Transportation,̂  
Inc. ("CSX"), Norfolk South',:rn Co'̂ poraiion M A Norfolk Souiiiem 
Railway Company ("NS")-Cor^roI a J Operating Leases/Agreements-
Conrail, Inc. antl Consolidated Rail Corporation 

Dear Mr Williams: 

I am writing on behalf of the Stark Devclojiir.cni Board ('"SDH") to express our 
appreciation ibr the Board's recognition of the need for reliable and competitive 
service from CSX and NS tmcigh our operatirg carrier, the Wheeling ana Lake Erie 
Railway ("W»^LE"), to our Neomodal Terminal after tbe merger. As the record 
reflected in this proceeding, shippers in Northeast Ohio deserve competitive and 
reliable service fron CSX and NS to be competitive in the domestic and intemational 
mari etplace, and therefore, \our recogDitio, of the economic development benefits 
of Neomodal Terminal was truly gratifying. 

The Beard's recogrition of the need to "protect" the Neomodal Termini', as 
recognized by Chairman Morgan, provides hope to the SDB and its Neomod..! 
customers, that CSX and NS will be required to negotiate, in good faiil., with the 
SDB to provide- truly competitive and reliable service hrough the W&LE/Neomodal. 
However, the SDB was particularly disappointed that the Board failed to accept our 
request ?nd the request of W«&LE. for trackage rights to Chicago, or accept our 
protective condition-j requested in this proceeding. I have attached a copy of my 
Prepared Remarks to the Board, as ma-ked "Exhibit A", which included the eight (8) 
protective condif ons sought by the L D B . to assist the Board in reviewing v\ir 
clarification request herein. 

The Board s failure to issue SDB's protective conditions is particularly troubling due 
to my client's inability to constructively negotiate with CSX and NS. Although, the 
SDB's prior negotiations with CSX and NS have been amicable, they have been totally 
fruitless, for both Class I Railroads have failed to offer any protective conditions or 
constructive service solutions to the W&LE/SDB. Therefore, SDB is seeking 

4 / / b MvNSON STREET NW • PO Bf x 36963 • CANTON, OHIO 44735-6963 • 330-497-0700 • FAX 330-497-4020 

960 W SiATE STREET • KE^BANK BUUDING • ALLIANCE, OHIO 44601-4685 • 3?0-323-9262 • FAX 330-821-2447 

527 FIRSTMEPIT r T .'ENS NATIONAL BUILDING • CANTON, OHIO 447C2-U13 • 330-497-0700 

158 N. BROADWAY STREET • NEW PHILADELPHIA, OHIO 44663 • 330-343-9578 

409 £A.T SECOND STREET • SALEM, OHIO 44460 • 330-337-679S 

P.WPDOCSyRCHM3I563R LE/iau 0" ' ° ' 330-832-3331 



Vvjmon A. Williams 
July 10, 1998 
Page 2 

clarification from the Board as to what protective conditions may be imoosed on CSX ano NS, 
to ensure the ftituie viability of the Neomodal Terminal. As we h?ve stated previously, CSX 
Intermodal has provided some business for the Terminal and we look forward to their continued 
supî ort. 

The SDB fully 'ntends to work with CSX and NS and negotiate witli CSX and NS during the 
oversight period, but without assistance and intervention from the Board, SDB is conc-.med 
about the ftiture viability of Neomodal and our IOC?J1 carrier, the W&LE. Our request for 
clarification herein, is consistent with the Boaro's statement that its "recommendation ensures 
t>at overall shippers will l<e better ott after the merger than they were before and. that none will 
ha\e less service than thej ĥ .d before". STB 140-7. Furthermore, SDB's request for 
clar. fication and its request ftjr protective conditions ar; in furtherance of the Board policy which 
statetl that "recommended conditions (will) promote important competitive options and further 
regiona' economic development". Sib 140-18 in Northeastern Ohio. This policy sta. .Tient is 
sensitive to our dilemma and SDB's request for clarification shall proniote meaningful and 
constructive negotiation with our sen icing. Class I carriers during the oversight period. 

The request for clarification and the review of SDB's protective conditions, as set forth in 
"Exhibit A", are sought on an e-̂ pedited basis •or they are needed to facilitate meaningful and 
constructive negotiations with CSX and NS, to ensure the continued existence of the Neomodal 
Terminal. Without clarification, your recommendation frr better shipper service after the 
merger, and the promotion of competitive itermod.il options in Northeast Ohio will not ê 
realized and our state-of-tl.̂ -art tenninal wui be destined for closure. 

Thank yo i for your timely consideration of this request for clarification, ?nd I hereby certify 
that a copy of this request has been se rved upon all parties of record in *his proceeding by first 
class mail, properly addressed and postage prepaid. 

Respectfully submitted, 

KRUGLIAK. WlLKl'JS, GRIFFITHS 
& DOUGHERTY CO.. L P.A. 

Randall C. Hunt 
Counsel for the Stark Development Board 
RCH/jau 

PAWfDOCS\RCH\l}J563R.LE/jau 



ecHreiTA 

BEFORE THE 
SURFACE TRANSPORTA nON BOARD 

FINANCE DOCKET NO. 33388 (SU» 

!DB-13 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION /vND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES/AGREEMENTS-
CONRAIL, INC.. .\ND CONSOLIDATED RAIL CORPORATION 

PREPARED REMA.JCS OF iJVNDALL C. HUNT, VICE CHAIRMAN 
OF THE STARK DEVELOPMENT BOARD, IN^. 

Oi<AL ARGUMENT 

Keith G. O'Brien 
REA, CROSS & AUCHINCLOSS 
1920 N Street, N.W., Suite 4?.0 
Washington D.C. 20036 
fei: (202) 785-3700 
Tt : (202) 659-4934 

Randall C. Hunt, Esq. 
KRl GLIAK, WILKINS, GRIFFITHS 

a. DOUGHERTY CO., L P.A. 
4775 Munson Street, N.W. 
P.O. Box 36963 
Canton, OH 44735-6963 
Tel: (330) 497-0700 
Fax: (330) 497-4020 

Counsel for Stark Development Board, Inc. 

June 4, 1998 

P;\WPDOCS\RCH\A13l777.MI/hnib 6/03/98 11:30 a.m. 



PREPARED R J : M A R K S 

In 1995, Stark Development Board, Inc. ("SDB"^ strategically built an ir.termodal 

terminal ("Neomodal") on the Wheeling and Lake Er> Railway Company ("W&LE"), a 

regional ral'.road connected to three Class I Ciiriers, Conrail, Inc. and Consolidated Rail 

Corporation (collectively "ConraiP). CSX Corporation and CSX Transportation, Inc. 

(collectively CSX"), i iid Norfolk Southem Companies and Norfolk Southem r'.ailway Company 

(col'ectively "NS"). Neoiiiodal was built to foster competitive shipper access to these carriers 

and help create an efficient and economical rail system in Northeast Ohio ("NEO"). The chiin 

of events leading up t > the ODOT's November 1994 award of the funds to the SDB to build 

Neo-̂ iOdal and the participation of the Class I carriers in the decision have been rer ited in 

previous SDB filings. (SL»B 4, 7 and 11). 

P;io. to tlie Conrail breakup, CSX and NS lid not have access to the NEO 

intemational market. Furthermore, prior to the Conrail breakup, Neomodal was the only 

intennodal terminal in NEO (NS has a small intemational ramp in Cleveland, Ohio), and it 

provided CSX and NS with an intermodal tenninal to compete with Conrail for NEO ind 

Westem Pennsylvania intermodal business. 

With thp breakup of Conrail, CSX is now planning to build an intermodal 

termii.3l at the newly acquired Conrail Collingwood, Ohio ̂ 'ard and NS is plaitning to build an 

intermodal terminal at its Bellevue, Ohio Yard and at the newly acquired Conrail Pittst irgh, 

Pennsylvania Yard. With these new ten.iinals. No ana CSX plan to service the same market 

that Neomodal was designed, located and constructed to serve, and which was Neomodal's 

nearly exclusive market, ^rior to the breakup of Conrail. Howeve", die breakup of Conrail 

P \WPDOCS\RCH\A131777 Ml/hmb 6/03/98 11:30 a.m. 1 



would create accfss for CSX and NS to now serve this market through »he construction of 

additional terminals, which will duplicate service and cost, all at the expense of the federal, 

state, and local governments' investment in Neomodal. Due to the cost of capital for the 

constmction of their respective terminals, CSX and NS will have no incentive to utilize 

Neomtxlal. 

The coii«;tmction of the new terminals by CSX and NS will lead to predatory 

pricing and business pr&:;tices which, in tum. would lead lo an undue concentration of marK ;t 

power in the NEO conidor. Accordingly, it is imperative that growing NEO industrial and 

distribution centers .ontimie to have direct access to intermoda' ser 'ice on the W&LE, a reliable 

nil canier, tJ avoid this concentration of market power and potential predatory practices. 

Coî sL̂ ent ±erewith, SDB's protective conditions set forth in the conclusion hireof must be 

granted by the STB, .̂id the W&LE must be granted trackage rights to Toledo, Ohio, Chicago, 

Illinois and urrestric M trackage rights to Hagerstown, Maryland to 'ceep the W&LE a viable 

canier and "to foster sound economic conditions in transportation and to insure effective 

c mpetition ?.nd coordination between r?il caniers and otiier modes.' 49 U.S.C. § 10101(5). 

CSX and NS, who were partners of W&LE and Neomodal prior to the Conrail 

breakup, are now after the breakup, and even more so in the fjture, will become direct 

competitors ô  V/&LE and Neomoda! As such, CSX and NS can utilize their tracki ge rights, 

their financial resources, and their marketing strength to bankmpt the W&LE and Neomodal. 

lliis anti-cornpetitive posniring is precisely why CSX and NS have apparently changed their 

minds, and now are belatedly arguing that SDB should not have built Neomodal on a regional 

earner's tracks. 

P\V/FDOCS\RCK\A131777 MI'hmb 6/03/98 11:30 a.m. 



Prior to the proposed Conrail breakup, W&LE and Neomodal had access to all 

CSX and NS intennodal origin ai d desti- ition markets through NS Bellevue, Ohio yard and 

through CSX Willard, Ohio yard. Now, W&LE and Neomodal may have access to NS Soi th 

and Southwest service if the routes develop in the future, and will have no access to NS East 

and West service which appareuly will no longer go through the Bellevue, Ohio ysjJ. In 

addition, CSX's plans to move its intermodal train blt';king from its CS: Willard, Ohio Yard 

to its CSX/Conrail Collingwcofi, Ohio Yard. Unfortumitely, W&LE has no direct access to the 

CSX/Conrail Colhngwood, Ohio Yard, and as a result thereof, t'le W&LE and Neomodal will 

effectively be eliminated from the major CSX intermodal train system, with the possible 

exception of one Neomodal train to Cmcago, Illinois. These actions obviously do not foster 

"effective competition and coordination btitween rail carriers" as en'-'sioned by 49 U.S.C. 

§ 10101(5). The unly argument for tht propos d intermodal terminals of CSX and NS an. the 

change in the CSX blocking yard is that theie Class I railroads tio not want a regional railroad, 

like W&LE, to compete in the intermodal termi ial business. NS and CSX obviously want 

exclusive control of NEO r?il and its customers, thereby forcing W&LE arJ Neomodal out of 

business. It is a well known fact that eighty percent (80%) of the shippers that are serviced by 

only one (l) Class I railrcad ultimately pay twenty-five pcrccv* (25%) to thirty percent ̂ 30%) 

higher rates. Therefore, it is imperauve for NEO and its shippeis to preserve multi Class I 

access through Neomodal and W&Ĵ E. 

Both CSX and NS aggressively pursued the W&LE to secure the line haul 

Contracts prior to the Co.irail brca.«aip, at a time when CSX and NS had no other avail?;ole 

intennodal terminals in NEO. Five (5) year contracts are in place. 

P:\WPDOCS\RCH\AI31777.MI/hmb 6/03/98 11:30a.m. 



Competitive rates, service and scheduling are offered by the Class I railroads 

because tlie railroads have Class I railroad competition. VM'Stree Journal, Febmary 6, 1998. 

As monopolistic providers, railroads can charge whatever the market will near and became 

"profit m.aximizing sellers." C ;ar)y, the impact of the Conrail breakup, while competitively 

advartageous for CSX and NS, would practically destroy th: W&LE and Neomodal, and would 

adversely imnact two hundred fifty (250) NEO shippers ui>d the entire trans H. nation system of 

NFO, contrary to sound public policy. 

Should the V/&LE be forced into inclusion, CSX has recently stated to the SDP 

that it has no interest in acquiring or taking over any or all of the W&LE system. NS's 

acknowledged strategy is to shed all unprofitable u-acks and NS applied that strategy in its 

original sale of the W&LE track. (W&LE6). If there are no protective conditions ordered by 

th.; S I LJ, W&LE may be facing insolvency which may require it to seek inclusion. As a result 

of the inclusion of W&LE, NS will shed all or substaPtiar.y all of the W&LE system over time, 

and many, if not all, of the shippers on the W&LE will be tcrced to tmck their products. Botfi 

CSX rnd NS have stated that it would be easy to get anotfier regional r?iiroad operator to take 

over the W&LE. Unfortunately, ttiese pronouncements beg ttie question, for if ttie W&LE can't 

oppiate ttiis system with very experienced rjeisonnel, then how can another operator succeed? 

There is no question ttiat if ttie SDB, ODOT and W&LE knew in 1994 that 

Conrail would be acquired by CSX and NS and as a result thereof become competitors, then 

Neomodal would never have been built, and over Eleven Million Two Hundred Thousand 

Dollais ($11,200,000) of federal, state, and local funds would not have been spent for its 

constmction. 

P:\WPlX)CS\RCH\A131777.MI/hmb 6/03/98 11 ;30 a.m. 4 



• 

It is ea>y for CSX and NS to now state ttiat "ttie free market should judge whettier 

Neomodal flourishes or faiU" (CSX/NS Rebuttal, Vol. 1 of 3, 477). While it is tme ttiat ttie 

SDB, ODOT and W&LE accepted ttie risk of building Neomodal on W&LE lines, ttiey accepted 

ttiat risk before ttie Conrail breakup; and diey would agree ttiat ttie "free market," as it existed 

before ttie Conrail breakup, should control Neomodal's destiny and prevail in this proceeding. 

Therefore, to maintain ttiis "free market," tlie STB sht.ulc issue ttie . otective conditiois sought 

by ttie SDB and the W&LE. The ultimate result of ttie Conrail breakup will lead to anti­

competitive benefits for CSX and NS, and ttierefore, protective conditions are essential for a fair 

8.id competitive marketplace in NEO. 

SDB met witti CSX and NS ttie past two (2) weeks to reviev/ ttie fiinire strategic 

plans of Doth railroads and their impact on Neomodal. It is very clear in u:at after tt^c Conrail 

breakup, Î eomodal is not in their respective intermodal plans. The division of the Conrail 

tracks and its intermoda' ramps between CSX and NS, will place Neomodal at a significant 

operational disadvantage and will make it extremely difficult if not impossible for Neomodal to 

be competitive in NEO. 

CSXI has Q.;signated ttie Conrail Collingwood, Ohio yard as if "New X" in its 

system and CSXI will offer direct service to ovê  twenty (20) markets. This service will include 

direct competition for the one Philadelphia train per day from Neomodal to Chicago, Illinois, 

as proposed by CSXI. This strategy will make it extremely difficult and require time to build 

up the Neomodal train volume to compete with the Conrail Collingwood, Ohio yard volume. 

SDB must be assured that this one (1) CSX train will be iii place during ttiis post Conrail 

breakup ramp-up period. 

P:\WPD0CS\RCK.A131777.Ml/hml) 6/03/98 11:30 a.m. S 



NS stated ttiat its East-West intennodal trains will no longer go ttirough its 

Bellevue, Ohio yard, and that the only intermodal service that will travel through its Bellevue, 

Ohio yard will potentially be a southem route and a southwertem route. NS stated that a viable 

connection over the Ohio Cenfal Railroad to Columbus, Ohio would open up other potential 

routes for NEO shippers, such as the Kansas City, Gateway west, but unfortunately that 

connection is theoretical only. 

The sales and marketing of Neomodal is solely in the hands of NS and CSXI. 

Cunentty, there is virtually no NS vjlume and CSXI is working hard to build up its voltune 

which is approximately four hundred (400) lifts per month. Even at these low 'ift volumes, 

Neomodal is operational because its operating cost breiik-even is low as a result of the 

efficiencies built into the Terminal design. The longer term problem for Neomodal is that 

"economises drive the market" and it may be less expensive for NEO shippers with a shorter 

si'hedule, to dray their products to the CSX Conrail Collingwood, Ohio yard rather than to dray 

their products to Neomodal and have W&LE rail to the CSX Willard, Ohio yard to coimect to 

the one train to Chicago, Illinois. A better solution would be for CSX to create direct rail 

access to its Conrail Collingwood, Ohio yard for W&LE and Neomodal. and such a protective 

condition would create greater market access for NEO shippers. 

Normally, it would take two (2) to three (3) years to convert shippers from 

draying trailers and containers to Chicago, Illinois and to the East Coast, to using Neomodal. 

However, this planned start-up period for Neomodal has been significantty delayed, due to the 

following: 

P:\WPDOCS\RCH\A1317-/.Ml/hiiib 6/03/98 11:30 a.m. 



1. CSX and NS interests and resources have been diverted to ttie divestiture 

of Conrail and establishing new operating and strategic plans and facilities as a result thereof; 

and 

2. The Union Pacific Railroad and Souttiem Pacific Railroad system problems 

have spilled over to the W&LE and Neomodal, creating delays and service failures that have 

caused some NEO shippers to revert to tmcking tfteir products. 

Ac a result of the delayed startup of Neomodal, SDB has incuned damages in 

excess of One Million Dollars ($1,000,0(A)) in the form of operating losses, includuig but not 

limited to interest expenses, as well as legal costs. 

In conclusion, SDB continues to oppose the breakup ot Conrail, but if the breakup 

is approved by STB, then SDB requests that STB issue the following protective conditions to 

ensure the future of Neomodal: 

1. Written assurance with remedies for ten (10) years, that at least one (1) CSX intermodal 

train operating East and one (1) intermodal .rain operating West will stop daily at its 

Willard, Ohio yard and daily pick up and/or drop off cars to W&LE and Neomodal; 

2. Written assurance that CSX will connect the W&IE directly into its Collingwood, Ohio 

yard and urovide timely, reliable, daily access thereto; 

3. Written assurance, with remedies for ten (10) years, that at least one (1) NS intermodal 

train passing through its Bellevue, Ohio yard, in all directions, will daily stop and pick 

up or drop off cars to W&LE and Neomodal; 

4. Written assurance, with remedies, that CSX and NS will provide W&LE and Neomodal 

with competitive, timely schedules and reliable service within the CSX and NS systems; 
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Written assurance, witti remedies for ten (10) years, ttiat NS and CSX will quote a 

levelized, total intermodal system haulage rate for NS Cleveland, NS Pittsburgh, CSX 

Collingwood and W&LE/ Neomodal NS and CSX, such ttiat W&LE .and Neomodal are 

not placed in a disadvantage in ttie NEO marketplace from competing witti ottier CSX 

and NS Ohio aiA Westem Pennsylvania terminals; 

Written assurance, with remedies, tlu"̂  CSX and NS wili provide a steady, timely supply 

of empty containers and trailers and intermodal rail cars to Neomodal, as required; 

CSX and/or NS shall enter i ito guaranteed ten (10)-year take cr pay lift contract(s) with 

Neomodal at a 1998 level of 20,000 lifts per year, at Thirty Dollars ($30.00)/periift. 

The $30.00 lift rate and ttie 20,000 lifts per year shall escalate at five percent (5%) per 

year, compounded, for the ten (lO)-year period; 

Written assurances that CSX and NS will aggressively market and sell Neomodal as if 

it was their own tenniruii. 

/Kespectftilty Submitted 

Randall C. Hunt, Esq. (0016865), of 
KPUGUAK, WILKIN?, GRIFFITHS 

& DOUGHERTY CO., L.P.A. 
4775 Munson Street. N.W. 
P.O. Box 36963 
Canton, OH 44735-6963 
Tel: (330)497-0700 
Fax: (330)497-4020 

ATTORNEYS FOR 
STARK DEVELOPMENT BOARD, INC. 
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r E R T T F f r A T E QF SERVICE 

I hereby certify ttiat a copy of ttie foregoing was sent by ordinary U.S. mail this 

day of June, 1998, to the counsel and/or parties of record on ttie restricted service list. 

i<andairc. Hunt (0016865), of 
KRUGLIAK, WILKINS, GRIFFITHS 

& DOUGHF.KTY CO., L.P.A. 
ATTORNEYS FOR 
STARK DEVELOPMENT BOARD, INC. 
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PHOENIX. ARIZONA 
TWO RENAISSANCE SQUARE 

TELEPHONE (60^) Z57-5200 
FACSIMILE (602) 257-5299 

.̂ AVIDH COBURN 
(202) 429-8063 

dcobumOsteptoe co n 

STEPTOE & JOHNSON LL? 
ATTORN ryr AT LAW 

1».tO CONNFCTICUT AVr-^lUE, N.W. 
WASHINOTON, D.C. 2»;3e-'lT9<i 

<202) 4:>9-3000 
FACSIMILE: (202) 42S-3902 

TF.LEX: 8S-2S03 

STEPTOE & JOHNSON INTERNATIONAL 
AFFILIATE IN MOSCOW. RUSSIA 

TELFPHONE: (011-.'-501) 258-5250 
.-FACSIMILE: (011-7-501) 258-5251 

Julv 10, 1098 

E 10 1998 

STB 

Via HAND DELIVERY 

T!'- Honorable Vemon A. Williams 
Secretaiy 
Surface Transponation Board 
Mercury Building 
Room 700 
1925 K Street, N.W. 
Washington. F/.C. 20423 

RE: Fin;ince Docket No. 33388, CS.X Corporation and CSX Transportation, Inc., 
Norfolk Soutn-jm Corporate j i nd Norfolk Southem Railway Company ~ 
Control and Operating '.eases/Agreements - Conrail Inc. and Consolidated Rail 
Corporation 

Deal Secretary Williams: 

Eiicios.'d a.e an original and twenty-five (25) copies of CSX-156 "Repiy of Applicants 
CSX Corpoiation and CSX Transportation, Inc. to Petition Tor Clarification and Modification by 
the Cities of East Chicago. Indiana; Hammond, Indiana; Ga'y, Indiana and ^Vhiting, Indiana for 
filing ir; the above-referenced docket. Please note that a copy of this filing is also enclosed on a 
3.5 diskette in Word.̂ erfect ibrmat. 

Thank you for your assistance in this matter. 

DHC/dyj 
Enclosures 
cc: Service List 

ENTERED 
Otnce c) the SecrsUry 

JUL 10 1998 
Part of ^ 

Public RocorH 

Sincerely, 

^Zy^c^— 
David H. Cobum 
Couiisel for CSX Cori>oration and CSX 
Transportation, Inc. 



CSX-156 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 
—t 

CSX CORPORATION AND CSX TRANSPORTATION, INC. AhJ!i^>r-j---r-f^$ 
NOPJOLK SC'UTHERN CORPOR.\TION AND ^ - l i Q i . ^ 
NORFOLK SOUTHERN RAILWAY' COMPANY 

-CONTROL AND OFER.A riNG LEASES/AGREEMENTS-
CONRAIL INC. AND COlvISOLlDATED RAIL CORPORATION 

REPLY OF APPLICANTS CSX CORPORATION 
TO PETITION FOR CLARIFICATION AND MODIFICATION B { THE 

CITIES OF EAST CHICAGO, INDIANA; HAMMON J , INDIANA; GARY, 
INDIANA; AND WHITING, IK.OIANA 

MARK G. ARON 
PETER J. SHUDTZ 
CSX Corporation 
One James Center 
OOl East Caiy Street 
Richmond, VA 23129 
(804) 782-1400 

P. MICHAEL GIFTOS 
PAUL R. HITCHCOCK 
CSX Transp jrtation. Inc. 
500 Water Street 
Jacksonville, FL 32202 
(904)359-3100 

Julv 10, 1998 

ENTERED 
Office ot tha Sacratary 

JUL 10 1998 
Part of ^ 

Public Rfcord 

DENNIS G. LYONS 
MARY GABRIELLE SPRAGUE 
Amold & Porter 
555 12* Street, N.W. 
Washington. D.C. 20004-1202 
(2t >2) 942-5000 

SAMUEL M. SIPE, JR. 
DAVID H. COBURN 
Steptoe & Jonnson LLP 
1330 Connecticut Avenue, N.W. 
Washington, D.C. 20036-1795 
(202) 429-3000 

Counsel for CSX Corporation 
and CSX Transp jrtation. Inc. 



CSX-156 

BEFORE THE 
SURFACE TRANSPORl ATION BOARD 

Finance Pc.ha No. 333 8̂ 

'0 RfCFIVfO ^ 

MAIL 

STB 
CSX CORP. RATION AND CSX TRANSPORTATION. INC. AND . 

NORFOLK SOUTHERN CORPORATION AN^^ 
NORFOLK SOUTHERN RAILWAY COMPANY 

- CONTROL AND OPERATING LEASES AGREEMENTS-
CONR/ML INC. AND CONSOLIDATED R/JL CORPORATION 

REPLY Of APPLICAN :S 
CSX CORPORATION AND CSX TRANSPORT\TION, INC. 

TO ' ET'TION FOR CLARIFICATION AND MODIFICATION BY THE 
CITIES OF EAST CliiCAGO, INDIANA; HAMMOND, INDIANA; GARY, 

INDIANA- AND WHlTL-iO, INDI.ANA 

Applicants CSX Corporation and CSX Transportation, Inc. ("CSX") hereby repF 

to the July 7. 1998 Petition for Clarification and Modification by the Cities of East Chicago, 

!nd lana; Hammond, Ind ana; Gary. Indiana; and Whiting, Indiana (the "Four Cities Petition'). 

That Petition, which seeks the imposition of broad new environmental conditions relating to train 

operations in the Four Cities, comes very late in the day - only 16 days before the release of the 

Board's written decision, over five weeks after the May 29, 1998 release of the Final 

Environmental Impact Statement ("Final EIS") by the Section Environmental Analysis 

("SEA"), and over four weeks after th; Board's expression at the June 8 Voting Conference of 

its willingness to consider "over the next few weeks" input designed to "fine tune" the 



recommended environmental conditions.' In view of iiie late hour, CSX will not burden the 

Board with an extensive reply to ih" Four Cities Petition. CSX offers some brief comments her ̂  

primarily to underscore the obvious fact that the Four Cities Petition goes well beyond any 

legitimate effort to clarify or "fine tuno" the recommended environmental conditions - it 

attempts to add significant new cc ;ditions to those numerous conditions that, following its 

meticulous study of the relevant facts, SEA recommended as appropriate to mitigate 

environmental impacts projected for the r jur Cities. 

I. The Propused Reporting Requirements 

The Four Cities Petition proposes an addition to Final EIS Condition No. 2^ that 

would require CSX and NS to provide monthly reports directly to tht Four Citios with respect to 

the level of train operations on certain CSX and NS line segments, the averrge speed o*" trains on 

ouc CSX segment, and the status cf CSX's upgrading of certain segments. The Foui Cities also 

'ek reports describing in detail the complia;ice by CSX and NS with .arious Final EIS 

Conditions a« :hey relate to the Four Cities. CSX does not oppose providing relevant 

information to the Four Cities, but does not ejiree that these proposed reporting requirem . 

rhould be imposed as an additional condition. 

Final lilS Condition No. 24(i) requires that the Applicants att2nd "regularly 

scheduled meetings" with Four Cities representatives to provide a fomm to assess IratTic delays, 

emergency iv̂ sponse and driver compliance with railway grade crossing warning systems through 

improved education and ei.f'̂ rcement. CSX understands that this condition subsumes an 

' Voting Conference Transcript at 115. Further, in Decision No. 88 served in thir 
proceeding on June 19. 1998. the Board stated its willingness to accept petitions "with respect to 
clarification of n.commendations contained in the Final En\ ironmental Impact Statement." 
Decision at 2 (emphasis si'ppl:;.u). 



obligation on the part of both th vpplicanls ana the Four '̂ ities to provide '̂ ach other with 

information relevant t" the obligations of each party to .-iddress any transaction-related impacts, 

including the status of the Applicants' ccmpliance with environmental conditions pLced on the 

transaction. CSX fully intends to monitor its perfonriiincc in the Four Cities and to she re 

pertinent and timely information at these meetings, just a; it expects the Four Citify to share 

i iformation conceming issues such as Cieir efforts to enhance driver compliance with rail 

crossing warnings CSX is confideni ihat the parties can best detemiine in the informal setting of 

suc-i meetings the exact nature and scope of relevai" information that each party wil! provide to 

thf. other and the frequency with which such infomiation will be excharzged consistent with 

SEA's inte it in recommending Condition 24(i).̂  I f however, the Four Cities are not satisfied 

that these mo: .in^s are bearing fmit in that regard, they can always S( tk appropriate relit*" from 

the Boar at that time. 

II. CSX's July 1,1998 Report on Warning Devices 

Fhe Four Citiei have chosen to characterize C SX's July 1, 1998 Report on the 

Final EIS as a request that CSX be relieved from certain Final EIS conditions re'itive to grade 

crossing warning devices. Based on that characterization, they request that SEA impose Iroad 

new conditions (inc'uding a 120 da> negotiation period ani associated 'rain caps or curfews) on 

the transaction >f the sort that the Four Cities have previously, and unsuccessfully, sought m this 

proceeding. 

As is quite plain from the July 1 Report, however, CSX is not seeking to 

"backtrack" from any recommended enviroranental conditions, as the Four Cities claim. The 

^ CSX further notes that the Board will require Applicants to submit confidential repo:is 
with respect to their operations in the Chicago Terminal Area, including constmction projects. 

(Continued...) 



Board exprersly invited proposals to "fine tune" the recommended environmental conditions. In 

that spirit, and in an eff.̂ t̂ to a .lieve the results sought by the Final EIS in a more technically 

appropriate manner. CSX proposed a slight modification to the recommendation vith respect to 

grade crossing wOiTiipu devices for three crossing? that, in its view, would better achieve the 

mitigation goals of the Final E'S. 

Thus, the Four Cities suggeition that a negotia* on periofi be established should be 

rejected as entirely unnecessary. Likewise, their proposals that train caps or curfews be imposed, 

and that the Hobart-Clarke .'unction line remain inaciive, during such negotiation period (or 

subsequent period that the Board might establish if negotiations do not succeed) should be 

rejected on the basis that such proposals are not only unnecessary to address any legitimate 

environmental concem, but could idversely ir̂ pact implem ntation of the CSX Operating Plan.̂  

Condition 24, and other reievant Fi ral EIS conditions, offer the Four Cities m..igation 

commensurate v-'h the predicted anpacts, and there is no i.eed at this late stage to revisit the 

scope and natur? of that mitigation r iereiy because CSX has proposed what it belie ves is a mcie 

technically suitable r.'eans of implemi.ntation al *hree grade crossings. 

Accordingly, the Board should be well-positioned to assess any problems that might develop. 

^ In proposing a 120 day co.̂ sultation perioJ, the Four Cities relies on a model of 
consultanon over grade crossings approved at the June 8 Voting Conference with respect to the 
State of Ohio. Thc't model does not. however, fit the situation involving the Four Cities. The 
120 day Ohio consultation period was imposed with respect to a state agency with jurisdiction 
over grade crossing safety matters. The Four Cities have no comparable jurisdiction. (As the 
July 1 Report slates, CSX has consulted with the State of Indiana with 'espect to liu proposed 
technical modifications to the three crossings.) Fuilbor, unlike the Four Cities' proposal, no 
moratorium on CSX acti\'iiies was proposed in connection with the Ohio consultations. 

4-



III. The Four Cities' Environmental Justice r>?inis are Misplaced 

The Four Cities contend that SEA bailed to consider whether mitigation is 

appropriate on the basis of environmental justice considerations with respect to two line 

segments - Warsaw to Tolleston (C-026) and Tolleston to Clarke Junction (C-024). The Four 

Cities correctly note that these two line segmems v.ere identified In the Draft EIS as segments 

t. at met the environmental justice threshold fcr additional analyse ased on the demographics of 

the population in the relevant 3rea. See Draft EIS at Volum e 5A, Appendix K, Table K-15 at K-

22, K-23. Hoever, the Draft EIS makes crystal clear that no impacts other than possibly nois<; 

(as to which the imparts were identified as falling below the Board's threshold for significance) 

were projected for these line segments and that additional studies of noise impacts v/ere 

scheduled by SEA.'' The Final EIS then completed the environir' -<tal justice analysis by 

analyzing the ma2nitude of impacts and assessing whether minority and low income populations 

were disp'-oportionately impacted. Based Oi: the thorough environmental justice impact analyses 

undertaken by SEA, these line segments were not identified in the Final EIS as segments at 

Avhich any disproportionately h'gh and adverse impacts were found. The Four Cities Petition 

oiTers nr basis on which this result should be revisited. 
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CONCLUSION 

For each of the above reasons, the Four Cities Petition .̂ liuuld be denied. 

Respectfully submitted. 

MARK G. ARON 
PETER J. SHUDTZ 
CSX Corporation 
One Jarnes Center 
901 East Cary Street 
Richmond, VA 23129 
(804) 782-1400 

P. MICHAEL GIFTOS 
PAUL R. HITCHCOCK 
CSX Transportation, Inc. 
500 Water Street 
Jacksonville, FL 32202 
(904)359-3100 

July 10, 1998 

DENNIS G. LYONS 
MARY GABRIELLE SPRAGUE 
Amold & Porter 
555 12* Jtreet,N.W. 
Washington, D.C. 20004-1202 
(202) 942-5000 

SAMUEL M. SIPE, JR. 
DAVID H. COBURN 
Steptoe & Johnson LLP 
L 3̂0 Connerticat Avenue, N.U'. 
Washington, D.C. 20036-1795 
(202) 429-3000 

Coun: el for CSX Corporation 
and CSX Transportation, Inc. 

Sje Draft EIS, Vol. 3A. Table 5-IN-40 at p. iN-75 and at pp. IN-76, IN-78. 
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CERTIFICATE OF SERVICE 

I hereby certify that I have this lO"' day of July, 1998 caused a copy of the foregoing 

Reply of Applicants CSX Corporation and CSX 1 ransportation. Inc. to Petition for Clarification 

and Modification by the Cities of East Chicago, Indiana; Hammond, Indiana; Gar>', Indiana and 

Whiting, Indiana to be served on all parties on the Service List in Finance Docket No. 33388, by 

first clâ s mail, postage prepaid. 

David H. Cobum 
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H O P K I N S & S U T T E R 
m a t I n O S a C r a t a r V ^ rAITN.^ISHlr mt AJOU- lOroiOHALCOirotATIOMi) 

Q f l i c a Ol 

J u l •>• ̂  FACSIMILE 002) t»-«l3( 

pub".c 

20006-4103 (302) 135-MOO 

cwcAOoorm THMB rnr'NATIONAL VLAZA totâ aes 
DBTtoiropiiicB noo I jvBiNoit tum an noT.Mi MOH-IUO 

/ liECllVtO 
CaAKLBS A SlTTUUnK 
(202) US-tlM 
IMail. CSpiliib>ik«hop«iLoaa MAtl 

MANAGEMENT 

Jul> 10, 1SJ8 

Honorable Vemon A. Williams 
Office of the Secretary 
Case Control Biancb 
ATTN: STB p-inance Docket No. 33388 
Surface Transportation Boai d 
1925 K Street, N.W. 
WashL^ton. D.C. 20423-0001 

CSA Corporation and CSX Transportation Inc., NorfoUc Southern Corporation 
and NotfoUc Southem lihvay Company - Controi and C^eratirig 
Leases/Agreements • Conrail Inc. and Consolidated Rail Corporation 
Finance Docktt No. 33388 

Dear Sir: 

Encased are an original and twenty-five (25) copies of the Joint Submission of 
Settlfimeiit Agreement By and Between CSX Ccrporttlon and CSX Transportation, Inc. 
and City of Cleveland, Ohio. I am also encla<;ing two (2) additional copies for late 
<itainp and return with our messenger. Please note that a diskette in WordPerfect 5.1 
fomiat is also enclosed. 

Thgnk you for yom assistance. 

Sinc^l^y, 

Charles A. Sp 

Enclosures 

056331-1 



ENTERED 
Of«-e of the Secretary CLEV-20/CSX-155 

JUL 1 0 1998 BEFORE THE 
SURFACE TRANSPORT.ATluN BOARD Partot 

PuMI> B«cord 
Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, IN 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

- CONTROL ANn OPERATING LiSASES/AGREEMENTS 
CONRAIL INC. AND CONSOLIDAI ED RAIL CCRk-ORATION 

JOINT SUBMISSION OF SETTLEMENT A.GREEMENT 
BY AND BFTWEEN CSX CORPORATION AND CSX TRANSPORTAl ION, INC. 

AND CITY OF C L E ^ / E L A N D , OHIO 

Applicants CSX Corporation and CSX Trans lortatioii. Inc. (collectively, "CSX") 

and the City of Cleveland, Ohio ("Cleveland"), notified the Board at the oral argument 

on Jvme 4, 1998 that they had entered into a setilement agreement, subject to the 

approval ox the Clevelanvl City Council. CSX and Cleveland are new pleased to advise 

the Boaru that the Cleveland City Council approved the settlement on June 8, 1998. 

A true copy of the Memorandum of Agreement ("Agreement") between these parties is 

attached hereto. 

Pursuant to the t erms of the Agreement, CSX and Cleveland' lereby request that 

xhe r«oard adopt the terms of the attached Agreement as a condition of the Board's 

approval of the Conrail Application. 

Pursuar.t to and ir consideration of the Agreement, Cleveland hereby confirms 

its withdrawal of its request for coaditio îs other than those encompassed in the 

Agreement to be imposed on CSX or afiiecting CSX to mitigate environmental impacts 

of the Conrail Transaction. 



It is the imderstanding. intent and request of CSX and Cleveland that the Board 

substitute the Ag'-eeraent for the local environmental mitigation conditions for 

Cleveland that would otherwise have been imposed by the Board pi.irsuant to the 

recommendations of the Final Fnvironmenial bnpact Ŝ '̂ tement ("FEIS"). namely. 

Condition 11, tr the extent tlu.t it rciiers to mitigation within the City of Cleveland, and 

Conditions 37(A). 37(B). 37(C). 37(D), 37(E), 37(F) and 38(D) because, among its other 

purposf ji, the Agreement provides a mechanism for u.' ĉmplishing the objectives of 

these recommended conditions. With respect to bridge maintenanr«> contemplated in 

Condition 38(D), paragraph (c), the parties understand that bridge mamtenance ir.cludes 

the obligation to inspect bridges regularly to ensure their continuing structural 

integrity. CSX and the City :Jso imderstand that in circumstances covered by 

Conoidoi* 66, whî h is not superseded by their Agreement, the mit^ation provided 

under Condition 38(D) iray be appropAidte for rail lines in Cleveland ihat experience 

Transaction-related increases other than tht Short Line. The Agreement shall not 

substitute for any of the other environmental irdtigation conditions recommendf d in the 

FEIS that would pertain to CSX lines, facilities or operations in Cleveland. 

Dated: July 10, 1998 

Davi f l H r ' n h i i r n * 

Respectfully submitt 

David H. Cobum 
Steptoe & Johnson 
1330 Connecticut Avenue, N.W. 
Washington, D.C. 20036-1795 
(202) 429-3000 

Counsel for CSX Corporation and 
CSX TraiLsportation, Inc. 

Charles A. Spf 
Hopkins & Sui! 
888 Sixteenth Street, N.W. 
V/ashington, D.C. 20006-4103 
(202) 835-8000 

Counsel for City of Cleveland, Ohio 

0.'«lS3-t 



CLEVELAND SETTLEMENT 

This Scttlemeut Agreement dated Jane 3,1997 by and between the City of Clevehuid and 

CSX Corponttion on bck*Sf of its self and the r̂ 'iroad snhsidiaries. 

1. CofTun̂ ity Imnacta fund > In consideration of Cleveland's concems about adverse 

enviixmneotal inqncts from 4it iransaction. «cd in order to assist Cleveland with 

tnitigaHon then î, CSX «nll provide a total amouiU of $10,700,000 (!.eu inilliun aevea 

hixTidred thousand dollars) to Cleveland over a period of five yean for a Community 

Impacts Fund C*CIF^ to be established by the City 

A. Schedule of CSX Payments - CSX wiU make pay-ngnfa tn Cl<>v»l«nH to fimH 

GIF as folkiws: An mitial p̂ rment of S2,140,CCiO (two million one-famidred fi»ty 

thousand dolhns) will be made no later ion 30 days after the ClAnng HMR of the 

Transaction, the balance of S8̂ 60,000 (eight million three Itundxed ttK>c.?and 

dollaz8)will t<« paid in tour equal anniiai installments, each instaUmeot of 

$2,140,000 (two million one hundred forty thousand dollars) to be paid ni bAst 

than 12 months after the prior payment 

B. Puroo?* and Use of Cff ~ S»hj«ef fn finĥ M̂in̂ i IT i h^^r Hll iUfHTe 

die OF at its sole disattion for mitiftvdoD pngeris designed to mitigate 
City dt«ms to be aetvose eavimamentai impacts resulting fiom ibt Tnukmction 

and asaodated with the tail lines and focilities tfatt wî l he opented m 

hy CSX post-Transaction. SuchinqMctsiuayinchide,butaienotlimztBdtotiK)<e 
in die aiea.1 nf P IIM nod vibratiaii, aoiae mitigttiâ  stroetuics mtd landaoiving, 

euKxgeccy rê ûse and vehicular delay, hazaidous inateiiaU tnn̂ Miit aiid 

respoine, hazmat ie%poiuler tiaiiung aiid emeigeacy veSiicular aocest. pedeatrian 
and vdiicuhu-safety, gndecrossmgrnatntenaDce, and ctthualpnaarvitio^ CtP 

fonds may be used for puipô s detennined fay t̂ .e City to be related to proteetioo 
uf the aty's ndgfabothocds toai the advene impscts of the TnnsK*:an, which 



may include but are not limited to ptXijects designed to m'ligate some or all of 

thc»e impacts, including but not limited to noiiie mitigation projects, hazardoi.s 

matenais trammg and equi)?ment, grade crossing maintenance projects, horr 

value guarantees, fencing projects adjacent to parks and other pedestrian safety 

projects, landscaping, a maintenance endowuient fund for maintenance of 

Ituttbuipuig vumUuUcU ut ixift̂ Unl by Uie Ciiy. ai-.<l otliei piojects that, in the 

sole disaedon of the City, a:: reasonably related to UK. tjopacts of the Tro 

and are ass related wiu the lines and fecilities to be operated by CSX post 

rxan**<nion. It is also undexstood dwt the City itav exueqd uatp $250,00flof , 

CIF momes for unprovc-neiits to Rockefeller Parl̂ to the extent that die City 

detenuines that such px. pr>sals merit such expenditures. ^ 

Any noise mitigatiop structures and hmdicqnng constructed or installed on CSX 

right of way or CSX property shall becocie the property of CSX and CSX shall be 

solely rrsponsible for maintaining Mr structural integrity of such noise luitigatioa 

structures in accordance with ̂ .pplicable law and rcgjladons, including all 

necessary preventive maintenance, ongoing maintenance and repairs; provided, 

however, that the City shall bear rtsponsibility for keeping the walls free fiom 

/""^"N^ groflRti or other visual J^feecmcut of 5uch structures. "TK parties understand that 

/^l^^^^ the cost ofconsttuctionofany such noise initigcion structure a>aU^ paid 

the GIF foid&orwiU be oeditBd towards any obligation of CSX to centric 

tiindsto^ia^ Theeottofniau^fainingsucii.^tiuenirisdiaUbabonMb^ M 

bome by the City cut of GIF fifflds.̂  

Required bv STB The patties understand diat the Sur&ce 

Transportation Board may require mitigatioL for et̂ viroomenial impacts tesuluog 

fiom the transaction, indudiiig iioise aiid safety trntigation in the City of 

Cleveland. The parties wiUtequrst the S" 3 to impose this Settlement Agieemntt 

as a condition to itt approval of die Courail TiansMciiua md the Canmnndty 
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Impact Fund as its sole mitiKation for environmental incnactJresulting from this 

tr iisacL>on. l̂ie parties will cooperate in securing the STB's approval 

E- Fendf̂ g t^^ I,̂ i<!scaping - CSX will expend S2.4 million (two million four 

hundred thousand dcUan) in Cleveland over a five year pĉ od for fencing, —x 

landscaping or other improvements to limit accc^ to nilroaa property, and for m i V ^ 

y^^ v*-'̂  ^ cc st of instaî adon of landscaping elated to noise mitigatioc measui-eâ wd any -̂"̂ ClS 

oihu miligaUon-ejudiauuimpujul by Uit Puaid rcHUllg lu Hit Cily uf aei»elMd|. 

-̂ Further Study of Sensitive Recepion - The City and CSX specifically agree; that 

the monies in the CIF agreed iqxm fir measures to mitigate noise in tib« City of 

Cleveland were based on the City's assumption duit 18S hibitkble homes will 

require home insulation under die criteria for mitigation estdilishc d by the STB in 

theFinalEIS. The parties agree that, within 90 days after die elective date of fhe 

STB' approval of the Transaction, they will condr. .t a joint assessment of the 

number of habitable houses dial meet such criteria. If die patties agree tb^ diere 

ate additional Labitable houses that meet such criteria. CSX and die Cily ea di will 

^ ^ contribt ie 50 percent jl|^^|?^^of die noise mitigation for such ht uses, tqi lo an 

additional $10.S0()^habi^Ieho^ for initigation of noise impacts. Should 

\ y ~ ^ J ^ dtat diere are fevvar dion 185 habitable homes icquring 

home insuladon tfcn GSX*s cootribudoD to die C!F shall be reduced by an 

amount equal tn die average actual esqwndituref̂ r house tiroes the number of 

houses below 1S5. 

ii. LutaUfid-Inpn '̂idingfiaidsttidir CIF.CSXdoesnotina^^ 

that die iiutigatioo projects to be implemented through the GIF are lequiied as a 

matteroflaw. Nor does CSX ackuoD̂ edge or warramdiat die projects to be 

implemented dmni^ the CIF will neces&vUy achiê v any mitigatkm 0[ 

particuhnr levei or degree of mitigation of die adverse i^icts diey are n̂*>n̂ fd to 

tem^y. Todieexteiitpetmittejb:--l8w,Clevehmdagrojatobearfidllctal 

responsibility for ony ocd all damages, claims or iqjury arising out of dw 



adrĵ inistration jf Jie CIF by die City, tiie selection, consmiction and instalUdoa 

of projects undertaken with Cif funds by the City. CSX agrees to bear full legal 

TcspuDsibiliiy for ar.y and all damages, clair is or injuiy arising om of the 

construction and/or main̂ eoance of noise mitigatio:: s'juctures by CSX pursuant 

to diis Agreement. Furdier, Cleveland agrees to include in any contract related to 

tha CBF fot projects undeitake.n with CIF funds which icquizcs die contractor to 

enter ontt an) property owned by CSX a requirement diat die contractor maintain 

appropriate insumce and indemnif> K A hold hannless CSX agaii.>st any claims 

related tc he cnn̂ tnictinn, instftllarinn or maintnuince of «uch projecu. 

K. ApPTgvui Sttndyds - To the extent that any noise mitig>;iion struct.ires are to be 

constrocted or installed on CSX'.s right of way or odier CSX property, die City 

shall be required to consult widi CSX and xo obtain CSX's concunence widi 

respect to the design, scL̂ cdule for construction and/or installation, and, to the 

extern permitted by law. die ideiitity of individuak or entities performing die ' 

constmction imd/or installation. CSX agrees not to unreasonably widihold such 

concuirence. Tb:' City understands that all noir̂  mitigation stnicluics or 

landscaping constnicted and/or installed on CSX's right of way and/or property 

must be in compliance widi any applicable federal law or regulations governing 

railroads, including but not limited to die regulations of die Federal Railroad 

Adiiiinistiation, and must confonn widi any applicable engineering mA ortfwr 

standards of CSX. CSX shaU grant die City such easements or licenses as may be 

necrasary for oonstriction and/or installation of such noiae mitigarion structure* 

and Imdscwping. 

QnM]m7fimimtt - GSX jitends to spend $28.1 uiillion (twentŷ ight millioa one 

hundred diousand dollan) for major tmck and infiastructure improvements, indiding die 

installation o> ioutinuoust-wdded rail, on die Sboit Line and ID invest SiO.l nuilion (tea 

miUiô  one hundted diousand dollan) to constnici a new intermodal tenninal and make 

odier improvements at Gollinwood Yard. 



3* BridBes. Crossings and Pr̂ p«rniTff - CSX agrees to maintain die railroad bridges, at-grade 

crossings and properties in Cleveland diat it will acquire from ConraU, consistent witti 

auy sjusiiug Courail agnnnnents pertaining 'o diose bridges, crossings and properties, and 

in accordance widi all enforceable and applicaSle laws. 

4. S«Pto Property Widun 90 days oftKc Closing Date ofdie Transaction, CSX 

provide die City widi m inventory i . dl non-operating oroperties in Cleveland diat will 

beacquired. CSX commits to work widi die City to establish a ̂ .ccess to develop and 

martet those properticK which CSX Hî tmninrs to br surplus. The City furdier agiecs to 

provide to CSX all City services dut are commensurate wid: its standing as a valued 

corporate citizen of die City of Cleveland. 

5. Billbasdt- CSX will provide die City widi an inventory of all billboard leases for 

billboards on CSX'- post-Tlansaction righis of way. bridges and odKr propeny in 

Cleveland, widiin 90 days fitMndw Closing Date of die Transaction. Such inventory ' 

shall indicate, to die extent diat die infomation is available to GSX, die locations of die 

billboards eovcrcd by die lease and die tenns of such leases. When; such information is 

not available to CSX, CSX shall provide die City widi pertinent infonnation about die 

lease or prior parties interest to die lease diat is reasonably available to CSX. GSX agiees 

not tn mtiv into »ny that would have tht effect of adding o baiboaid to a location 

where diere is no billboard cr increasing dw number of billboards at a location when 

djcreisalrcad: one or more binboards, as of die Closmg Date of die Tr«iaKtion 

-̂ i^q«ffl9YRffpPBtgmdTnanaig-GSXiscotnmittedto^^ 

Cleveland to devdop oompehensive prê meigency response phms diat are reali^ 

eflfective for die prevention aid mitigation ofCSXrafl incidents. A detailed ̂ wpoaed 

Emergency Response Plan lias u-en submitted to die City. CSX agif»c3 to adopt and 

implement diis plan. Furdiefuio*̂ :, CSXT agrees m reimburse die Chy ford* following 

costs, wtdrii LMy be associated wrth mpoose to a hazardous materiab incident: 

-5-
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Use of expendable items on an as used basis (furfighting foams, absorbents, 

detector tubes, disposable protective clothing or other similar one time use items). 

Cosb will be on a replacement cost basis using curreot items prices. 

B. Overtime costs for response or siqiport pcxsoimcl used beyond normal shifts or 
hours. 

C. Callback costs for manpower necessary to provide nonnal .overage for fire, 
rescue and police prnrertirtn 

O. The City will pr.*parc one invoice for tlic incident detailing costs by city 

department to Jiclude listing for manpow.-a* costs, expendables used and odier 

cost incurred during die response. This invoice will be forwarded to CSX 

Transportation, 500 Water Street, Jacksonville, FL 3-2202 Attn: Hazardous 

Mate ^als Gmip. 

I 

In addition to its own program, CSX agiees to lustall two OREIS sKjOwue 

packages and to train die City's personnel in die use of such software; and to 

provide die City widi annual reports of die number of carioads of hazardous 

materials diat have moved diroogh die City (including a breakdown by four digit 

STCC code of die types of materials transported.) The cost of such OREIS 
insts liation, software and <xaining shall be paid out of or ciedited towvds d»e OF. 

7. CqaamwBW AdV̂  -̂ r̂y Cgmmiffg - H K parties hereby acknowledge dieir intent to . 
continue die woriring relationship tiiat has developed between diem and to woik togete 

to stTBiigdien diat relationship over tiine as long as CSX conducts operetions in the C^^ 

^-•ff^y'^^^'^*»^*°j°""^yg^M^«Co°amup^ Advisory Committee comprised 

of memben approved by die Mayor. CSX, and die C ^ / ^ C ^ i ^ The purpose of die 

Committee shaU be to provide a fonim for ongoing discussion and dialogue between 

CSX and die City reganling any issues of concern, llie Committee shall meet tegulariy 

^ ̂  ̂  " *^ fi«t quarter after die Ooain^ 

CKl ( U J 

\ ) ^ ' ^ "^^Y^ \ ( ^ ' t - C Cil^j Gxwxcv\ p^lSil^ 



8. Job OmX)rtunities/Econ9B].c Development. C.<;y will u/ftA rnnjw f̂iv̂ ly .̂AtU tV̂  r j ^ 

of Clcveiwid to cieate job jpporUuiiUtfs al local CSX facilities and to identify rail- served 

businesses diat can be located witfiin Cleveland. CSX wili make die resources o its 

Industrial Development program available to die City to assist in economic development 

initiatives. CSX v̂ ill etuleavor to hire up to 40% of the permanent tenninal jobs 

established during the start up perioa at its expanded intermodal facility from among 

qualified residems of Cleveland. 

9. Tryn Operatigng - CSX has not offered to restrict any train operations by hour of day 

because diat wouid impair die service demanded by our shippeis and would result in loss 

of business and loss of jobs. However, as information, die current Operating Plan 

provides diat 70% of die CSX trains will operate beiwfe-n 7:00 a.m. and 9:00 pjn. Based 

ou current prujections, CSX has discussed limiting maximum ttatn lengdis to no more 

dian Conrail's curreiit maximum train lengdis during construction of sound mitigation. 

Train spê I will be limited to 30 miles per hour fitim Gollinwood to die(«^ 

10. Condiligq; No- <?5 aad Consultation widi Citv - CSX ag>^ th»t u ^ T-ppoTf tiif 

impO!?ition hy thf STB as a condition of its approval of dia Tiansaction of Condition No. 

65 in die Final Fiiviroiuiiental Impact SUtfcment, which states die following: diere is 

a material change in t'.ti fects or cirĉ imstances upon which die Board relied in tTipoaing 

specific environmiMtal conditions in diis Decision, and upon petition hy a party who 

demonstrates such material changes, die Board may review d« continuing appUcaWlity 

of its final mitigation, if warranted." CSX agrees dut. for die purposes of diia 

Agreement, die implementation of any tunnel enlargemem to the five existing railroad 

tiinncU in die City of Cleveland on die Short Line wiU constitide a "mataial change in 

dK fects or ciAjumstauces" wldrin die meaning of Condition No. 65. Six montiis prior to 

nudcing any such tunnel enlargement. CSX will notify die City of such improvement and 

provide it an environmental assessment of anticipated noise or safety imp«» associated 
therewith and any mitigation prcposed by CSX for such impact CSX and die Cily will 

-7 
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consult on such assessment and mitigation and use dieir good faith efforts to resolve any 

differences over die 120-day period immediately following such notice. In die event diat 

CSX and die City arc inable to agree, diea CSX will not oppose on procedural grounds a 

petition by die City of Cleveland to reopen die F .weeding based upon die aforesaid 

material change in die facts or circumstances, in accordance widi said Condition No. 65. 

NntwithstJinoing the foregoing, C: X reserves die right to take such position on die merits 

of any request for additional mitigation tfiat Cleveland may make in such a petition to 

reopen. The pa. aes understand dut die aforesaid references to tunnel enlargement do not 

incmde any maintenance or repair of any such existing tiinnH or any improvement to 

such timneU necessary in CSX's reasonaMc judgment for safe operations. 

n. Elgq"en<?YŜ 4Y - CSX has previously adyij^ th^'ty dut its Operating Plan 

contemplates die routing of approximatelĵ vSSis on die Short Line and approxi _ 

12 trains on die Lakeshoie ou au average daily basis, and dut die crossovey at Berea^--^^ 

limits die number of trains dut GSX can safely and efficientiy operate oyer die 

Lakeshore. CSX hereby reaffirms die above and commits to operat3%i^3ias on die 

L«keshore on «i average daily basis subj.xn w NS making its fWliUcs avaikblc for 

CSX's safe and efficient operelion widi schedules satisfying customer requirements. In 

addition to die foregoing, widi respect to die Lakeshore CSX shall conduct, widiin six 

mondu from die Closing Date ofrt»eT«|n 

^^^^^^tmyadtiitiot^yft^ 

safe and effident manner, widwm interference widi CSX and NS main line train 

operations, and widi schedules dut satisfy customer requirements. / S x shall fiSiriihiT" 

City a copy of die study. The parties undentand dut Condition 65 may apply tn die 

eveui of any material chaiige in accoRlance widi its terms. 

FrMl^Z Strretlmprevqncntt - CSX agrees to Condition 37 (e) of die Final EIS that l ^cVj 
rtates CSX WiU make tmffic and signal improveu««toalonfcl52'-Streei to iinprove I 
movement of trucks to die Gollinwood Intennodal facility. 

5 ^ 
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15- Q êrCommuniTYPrQifrt̂  - CSX agrees to sponsor die annual model train exhibit in 
Cleveland dut was previously sponsored by Conrail 

14. 

15. 

16. 

S»t>mi??iontofherityCo»innl - Upon execution of tliis Agreement, tfie City's Mayor 

and appropriate D'rector(s) shall immediately take all actions necessary to phne diis 

Agreement before *e Cmmril of die City of Cleveland for its earUest consideration. The 

Mayor and such Director(s) shall reconmiend to die City Comicil dut its approve diis 

Agreement and shall take all odier necessary and appropriate actions to enL. -he most 
expeditious consideration of die Agreement by die City Council. 

.STPNytit;ĉ H>tn - rtompUy upon execution of tiiis Agreement and its approval by die 
City Council: 

A. CSX and Clcvelandwill nctify Uic S IB in writing tiut diey have entered into ' 

Agreement a n j ^ a d v i ^ Sra of die tenns of dus Agreement CSX and 

y | jJT^lI )J - ' ' '^^°° of the STB's approval of du: Comwl Application, and 

lie City will advise die STB in writing dut, in consideration of tins Agreement, 

it is wididrawing its opposition to. and it. request for conditions î on. so much of 

die Conrail Application as it relates to CSX's acquisition of comrol of Comail and 

CSX proposed post- I ransaction rail operations. 

CSX being able to secure die Surf̂ -« Transportation Board's approval of die Conrail 

Transaction and acceptance of tius Seolemem Agreement as provided herein; (2) QSK 

bemg able to implement die CSX/Norfolk Soudum Operating Phm dut wiU move GSX 

trams over the Short Line ̂  to the Gollinwood tcruuiad; and. (3) dl. City of CleveUmd's 

wididrawalofits opposition to die transaction; and(4)agreement by die aty not to 
imtiate or be a party to Utigation relived to ddier du transaction or die i w i ^ 
Operating Plan except for any action reUted to die .iforcemeat of du, Agi ecmou or die 

-9 
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City's participation in die STB's oversight process. Upon joint acceptance of Jhis 
proposal. CSX and die City of Cleveland agree to woric cooperatively toward 
implementation of the Operating Plan. 

Agreed and Accepted this day of June. 1998. 

The City of Cleveland, Ohio 

Michael R. White 

Mayor 

CSX Corporation 

By:, 

John W. Snow 

Chairman, President A GEO 

10 



CSX/CLEVELANP SETTLEMENT AGREEMENT 
Inserts for final Agreement dated June 4, 1998 

Page 2: 

Item B. Last Sentence should be replaced with the following: 
"It is also understood that the City may expend up to $250,000 of CIF monies for 
improvements to Rockefeller Park and the African-American Cultural Garden to the 
extent the City determines that such proposals merit such expenditures." 

Item C, Second Sente ice shorld be replaced with the rollowing 
"The parties understand that the cost of construction of any such nuise mitigation 
structure shall be paid out of the CIF funds or will be credited towards any obligation of 
Ĉ >X to contribute fiinds to the City." 

Item C. Third Sentence should be replaced with the following. 
"The cost of maintaining such structures shall be borne by CSX " 

Item C. L?.st Sentence should be replaced with the following: 
'The cost of maintaining the landscaping installed by the City sliall be borne by the C ity 
out of CIF fiinds." 

Page 3: 

Item D, Second Sentence shou'̂ . be replaced with the following: 
"The parties shall request the STB to impose thiz Scitlem".!: .Agreement as a cor'!ition to 
its approval of the Conrail '̂ '.ansaction and the C9mmunity h.ipact Fund as its sole 
mitigation for envircm:.̂ ntal impacts within the City of C2«^veland resulting fron" this 
t'ansaction." 

Item E should be replaced with the following: 
"CS.K will expend $2 4 million (two mil'ion f ur hundred thousand dollars) in Cleveland 
over a five year period for fer cing, landscapirg or other imprr̂ vements to limit access to 
railroad ptoperty, and for fhe cost of installation of landscaping related to noise 
mitigation measurer.." 

Item F, 1 bird sentence should be replaced with the following 
"If the parties agree that there are additional habitable houses that meet such criteria, 
CSX and the City each will contribute 50 percent of the cost of the noise mitigation for 
such houses, up to an additional $10,500 per party per habitable house for mitigation of 
noise impacts " 



£iS£6: 

Insert the following sentence in Paragraph 7 after the Second Sentence: 
'The Committee shall include three members fi-om CSX, tiiree appointed by the May or, 
three by the City Council, and th'ee members of the community ^pointed by the Mayor 
with City Council approval." 
(Note: The NS deai includes three appointed by the City Council President The 
language describing the CouncU appointments probably should be modified at the 
table to conform to th^ NS language.) 

j^ggLli 

Paragraph 9. Last Sentence should be replaced with the following: 
'Train speed will be l....!ted to 30 miles per hour from Gollinwood to the Harvard 
tunnels." 

PggLii 

Paragraph 11. First Sentence: 
Insert the word "through' after "44" 

Paragraph 11. Second Sentence: 
Insert the word "through" after "12" 

Paragraph 11. Third Sentence: 
Insert the word "through" after "two additional" 

Insert the foMowing sentence in Paragraph 11 after the Third Sentence: 
"If the study concludes that 2 additional trains can be operated over the Lakeshore in a 
safe and efficient manner without interference with the mainline trains and with 
schedules satisfying customer requirements, CSX will do so." 

Page 9: 

Paragraph IS. Item A. Last Sentence should be reolaced witii die following: 
"CSX and Cleveland will further strongly request at that time that the STr - adopt the 
terms of this â eement as the sole and exclusive mitigation for the City and as a 
condii' !i of the STB's approval of the Conrail Application; and" 
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I hereby certify that on Jidy 10. 1998, a copy of the foregoing Joint Submission 

of Settlement Agreement By and Between CSX Corporation and CSX Transpcrtation, 

Inc. and City of Cleveland, Ohio was served by hand delivery upon the following: 

The Honorable Jacob Leventlial 
Administrative Law Judge 
Federal Energy Regulatory Commission 
888 First Street, N.E. 
Suite I I F 
Washington, D.C. 20426 
John M. Nannes 
Skadden. Arps. Slate. Meagher 

& Flom L.L.P. 
1440 New York Avenue, N.W. 
Washington. D.C. 20005-2111 
Samuel M. Sipe. Jr. 
Steptoe & Johnson L.L.P. 
1330 Connecticut Avenue. N.W. 
Washhigton. D.C. 20036-1795 

Richard A. Allen 
John V. Edwards 
Zuckert, Scoutt & Rasenberger. L.L.P. 
888 Seventeenth Street. N.W. 
Suite 600 
Washington, D.C. 20006-3939 

Dennis G. Lyons 
Drew A. Harker 
Arnold & Porter 
555 12th Street, N.W. 
Washington, D.C. 20004-12C2 

Paid A. Cunningham 
Harkins Cunningham 
1300 Nineteenth Street, W.W. 
Suite 600 
Was.iington, D.C. 20036 

and by fhrst class matt, postage pre-paid upon aU other ?artie; ot Record fn ihls 

proceeding. 

Charles A. Spii 

gS6331-l 
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MARY CMBRIELLE ĵPRAGUi: | 

8^2 3773 ^ j J g H ^ 

A R N O L D fic P O I i T H R 
555TWELfrS STRcF-T. U.M. 

WA.SHINGTON, D.C 20«X) - I Z O t 

Ju!y 1,1998 

BY HAND DELIVERY- 25 Copies 

The Honorable Vemon A. Williaras 
Secetary 
Surface Transportation Board 
Mercury Building 
Room 700 
1925 K Street, N W. 
Washington, D C. 20423 

Re: Finance I>t.K;et No. 33388, CSX Corporation and CS^ TransportaHoHt 
Inc., Norfolk Southern Corporation a,,.* Norfoik Southem RaUway 
Company - Control and Operating Leases/Agreements — Conrtul nc. 
and Consolidated Rail Corporadon 

Dear Seci\-tary Williams: 

Enclosed are an original 3nd twenty-five (25) copies ot tj;e "Report of Applicants 
CSX Corpoiation and CSX Transportation, Inc. on Reconiniendt-l Conditions 24(A), 
38(C) and 45(B) of the Fin;-! Environmental Impact Statement" for filing in die above-
referenced docket. 

Thank you for your assistance in <his matter. Please contact me (202-942-5773) if 
you have any questions. 

Kindly da te stamp the enclosed additional copies of this letter and the enclosures at 
the time of filing and return them to o;ir messenger. 

Respectfully yours. 

Enclosures 
cc: Elaine K. Kaiser 

All Parties of Record 

lap' Ga Tielle Sprague 
Counsel for CSX Corporation and CS \ 
Transportation, Inc. 



CSX-154 

0^ 

dEFO"^^ THE 
SURFACE TRANfPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
i>JORFOLK SOUTHERN CORPORATION AND 
NORFOLK SO JTHERN RAILWAY COMPANY 

CONTROL AND OPERATING L1?ASES/AGREEMENTS-C0MLAIL INC. AND 
CONSOLIDATED RAIL CORPORATION 

REPORT OF APPLICANTS rSX CORPORA! ION Al 
CSX TRANSPORTATION, INC. ON 

RECOMMENCED Cv NDiTIONS 24(A), 38(C) AND 45(B) OF THE 
FINA7. ENVIRON VIENIAL IMPACT STATEMENT 

The Final Environmental Lnpact Statement ("FEIS") served by the Suiface 

Transportation Board on May 22,1998 recommen isci hislallation of constant warning 

time circuits at eight specified crossings in East Chicago, Gai>', Kairmiond and Whifu:?, 

Indiana (Reconunended Condition 24(a)) and ai all grade crossings iti Fostoii% Ohio that 

are currentiy equipped with activ; warning devices (Recommended Condition 4 5f B)). 

The FEIS also recommende i ins.allation of additional tra defect detection 'icvices in 

the Greater Cleveland Area (Recon̂ mended Condition 38(C*). These recommendations, 

which were presentx-̂ d fo; the fi'. it time in the FEIS, raised some potential concems about 

engineering and o;. virating fe?iibility. In the Comments ot Applicant" CSX Corpor.ition 

and CSX Transportation, Inc. on the Final Environmental Impar:t Statement ^CSX-153), 

filed June 2,1998 ("CSX Conur.cnts on the FEIS"), CSX proposed to submit to die 
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Boaid by July 1,19'J8 this report on technical considerations relating to thcbc 

Recommended Conditions so that the Board could bett-̂ r effectuate the objectives of the 

FEIS. See CSX Conmients on ^EIS at 8-9,11-12 and 13-14. The Board accepted diii 

proposal at its voting conference on June 8 1998. Transcript pages 114,' 27. 

As explained herein, CSX agrees that installation of constant warning time 

circuits would be feasible fix)m an operating and engineering perspective at the great 

majority of die grade crossings identified in the FEIS. CSX seeks modification of die 

recommended ..onditions with respect to r nly a few crossings. CSX has also concluded 

that ĥ gh and wid** load detectors can be installed at Wickliffe and Olmsted Falls as 

recommended in the FEIS. Finally, CSX has concluded diat tf^e ̂ Tieel Impact Load 

Detector ("\̂ aLD") recommended for the wrst side of tiie Greater C-'iveland Area could 

be located in the vicinity of Ohnsted Falls as recommended in die but CSX 

requei.ts that it be granted the discretion to instai' the WILD farther west on the Bere?» 

Greenwich line segment if more detailed evaluation indicates that another location or ihe 

line segment would be better from an operating and engineering perspective 

I. RECOMMENDED CONDI! ION 24(a): INSTALLATION OF CONSTANT 
W.\RNING TIME CIRCUITS AT EIGHT CROSSINGS m EAST CHICAGO, 
GARY, HAMMOND AND WHITJNG, INDIANA 

Recoinriended Condition 24(a) of tlie FEIS directs CSX to install constant 

warning time circuits to reduce crossmg blockage time at sevt.̂  specified grade crossings 

on the Pine Juncti on-Barr Yard line segment (C-023) and at one specified ciossing on the 

Tollw'ston-Clari: Junction line segment (C-024) in northwest Indiana. Tliis 

recomiT'̂ ndation was evaluated by CSXT's Train Control Department. Based on this 

I S 



techr.ica' evaluation, CSX requests that this condition be sligl«Uy modified to require the 

following signal control upgrades: 

0) Installation of constant warning time circuits at five of the specified crossings-

• Calumet Avenue 

101 
• Indicaiapolis Boulevard (U.S 20) 

• Railroad Avenue 

Wm 

• Kennedy Avenue 

• 5* Avenue (U.S. 20) 

(2) Installation of constant warning time circuits for westbound trains and upgrac e 

from DC circui.ry to motion detectors for eastbound trains at two of the specifie-l 

crossings: 

• Hohiaan Avenue 

• Sheffield Avenue 

(3) Upgrade from DC circuitry to motion detectors z* the Colun̂ hia Avenue 

crossing, with further û iv'̂ ade to ccnst;mt warning time circuits when tbe con.lguration 

of tracts in the vicinity of •he crossing is simplified.' 

As explaiî ed in CSX's Comments on the FEIS (at pages 8-9), the design and 

installation of constan. warning time control equipment is more complex than of other 

warning equipment. Installation is particularly complex where there are switches or rail 

The Chicago, South Shore and South Bend rail line crosses the CSX Barr Subdivision at 
a diamond in the vicinity of the Columbia Avenue grade crossing. This diamond 
complicates ths circuitry for the grade crtsjjing warning system at Columbia Avenue. A 
project has been proposed that would remove the diamond in the vicinity of Coiumbû  
Avenue. 



crossing diamonds in the approach distance for the crossing. This ircri?ased difficulty in 

design id insta lation can increase the exposure to system maltimction. The Columbia 

Avenue grade crossing and the easto 'und approaches to the Hohman Avenue and 

Sheffield Avenue crcssinjs present these complex configurations. As explained above, 

the Coluni'j'a Avenus grade crossing is located in the vicinity of a rail crossing diamond. 

The eastbound approaches for Hohman and Shefiield Avenues are within the State Line 

interlocking. In addition, eastbo'md trains are expected to accelerate through State Line 

interlocking and lormally will not iiop within the interlocking Therefore, installation of 

constant wamir g time circuits for eastbound movements at die Hohman and Sheffield 

Avenue ci •>ssings would provide no benefit. 

CSX believes that motion detectors are the better choice of technology in these 

complex situations. Installation of motion senjors at the Colui.i*>ia Avenue grade ^ 

crossing and on the eastbound approaches of the Hohman and Sheffield Avenue crossings 

would provide reouction in cr.-'.'sing blockage time a; compared to the present DC tracl' 

circuitry. This benefit can be provided without th • disad\ antage of the constant warning 

time control equipment in these silualions. CSX thus believes thai the object" 'e of 

Recomireridecl Co. ailion 14(a) will be better achieved by this modest modification. 

CSX presented this technical evaluation to representatives of the Indiana 

Department of Transportation cn June 26,1998. CSX belie* es diat the meeting was 

productive. It was not possible, however, to achieve a joint report by July 1, 1998. CSX 

according ly submits its own technical analysis of Recommended Condition 24(a) and 

requests that the condition be modified consistent with this anai)'sis. 



V RECOMMENDED CONDITION 45(B): INS*̂  ALLATION CF CONSTANT 
V/ARNING TIME CIRCUITS AT CROSSINGS EQUIPPED V/ITH ACTIVE 
WARNING DEVICES IN FOSTORIA, OHIO 

Recomnended Condition 45(B) of the FEiS direct.«; CbX to install constant 

warning time circuits at all CK Ssinfc •. or. its lines in Fostoria, Ohif that are currently 

equipped with ictive warning devices .nd it those .rossings in Fostoria where active 

wa.Tiing devices would be added as a r>jsult of other Board conditions or voluntary 

actions. There are 19 such crossings. This recon^endation was evaluated by CSXT's 

Train Control Department. Based on this technical evalvaticn, CSX requests that Uiis 

condition be slightly modified to require the following signal upgrades: 

(1) Installation of constant waming tiiTii circuits at nine ciosshigs on the Bt':*"̂  

east-west line through Fostoria: 

• Tiffin Sfe2t(BI 37.67) 

• Clevclai d Street (Bl 37.63) 

• Adams Street (B.'̂ 7 S7) 

, Vine Sfreet (Bl 37.46) 

• Findlay Street (BI 37.23) 

• Coanty Line Street (Bl 37.16) 

»' Union StrtJt (Bl 37.03) 

• Main Street (BI 3o.77) 

• Poplar Streei (Bl 36.62) 

(2) Installation of constant warning time circuits at seven crocsings on the C&O 

north-south line through Fostoria: 

• North Sfreet (CD ?8.19) 



• Sandusky Street (CD 88.32) 

'» Fremont Stveet (CD 88.32) 

• High Street (CD 88.40) 

• Jackson Street (CD 88.73) 

• Cihhertson Street (CD 88.97) 

• Jones Road (CD 89.72) 

(3) Insullation of constant warning time cir.uits at Columbus Avenue on the 

C&O north-south line (CD ?3.12), except that the circuitry ô  the northeast and 

nor.hwest slow-speed connections shall be upgraded from DC circuitry to motion 

detectors rather than constant warning time circuit j; 

(4) Installation of constant warning time circuits at Columbus Avenue on the 

B&O east-west line (B^ 36.17), except that the circuitry on the northeast and B&O/NS 

slow-spepj connections shall be upgradec' iVom DC circuitry to ir >ticn detectors rather 

than constant warning time circuits; and 

(5) Upgrade from DC circuitry to motion detectors at Columbus Avenue on the 

B&O/'NS slow-speed connection crack. 

The installation of consL-mt waming time devices materially reduces crossing 

block.̂ ge time where there is a significsnt difference in the speed of frains that may 

operate ov ;r a specific crossing. This speed differential does not normally occui c i 

slow-speed connection fracks. Accordingly, constant v» cm=->g time circuits are noi 

appropriate for grade crossings of slow-speed connection tracks. 

CSX piesented its engineering evaluation to representatives of the Public Utility 

Commisfio'; of Ohio and to the Ohio Rail Developn w-nt Commission on June 25, 1998. 



CSX beliw'ves that the meeting v as productive. There was agreement on the p' inci^jlt 

that constant warriing time circuits should only be installed where f ;asible fiotn an 

operating and engineering perspective and where consistent with the objective of 

reducing crossing blockage time. There was also general agreement on the technical 

issues discussed herein. It was not possible, however, to achieve a joint report by July 1, 

1998. CSX accordingly submits its own tech ucal analysis of Recommended Condition 

45(B) and requests that the condition be modified consistent with this analysis. 

111. RECOMMENDED CONDITION 38(C): INSTALLATION OF ADDITIONAL 
TRAIN DEFECT DETECTORS IN THF GREATER CLEVELAND AREA 

A. High and Wid' Load Detectors 

The FEIS recommended installation of two ' igh and wide loaa detectors on the 

CSX system in the Greater Cleveland Area, one east of the Greater Cleveland Area at 

^Vickliffe, OH and one west of the Greater Cleveland Area at Ohnsted Falls, OH. After 

evalv ation of these proposed locations, CSX concurs that SVickliffe and Olmsted Palls are 

appropriate locations for installation of high and wide load detĉ cto'S. 

B. Wheel Impact Load Detectors 

The FEIS recommended installation of two wheel impact load detectors 

("WILDs") on the CSX system in the Greater Cleveland Area, ore east of the Greater 

Cleveland Area at Wickliftc, OH and one west of die Greater Cleveland Area at O'msted 

Falls, OH. 

WILD east of the Greater Cleveland Area. As staled in the CSX Comments on 

the FEIS (at 12), diere is an jxisting Conrail WILD at West Springfield, PA, about 60 

miles to the east of the City of Clweland. This WILD provides sufficient d**tection 

capability on the east side of the Greater Cleveland Area. It detects defe :̂̂  in wheels on 



cars rrioving thjough the Greater Cleveland .Area from easl to west, the purpose of the 

reconunended WILD al Wickliffe. A second WILD at Wickliffe would be redundant. In 

its letter to Secretary Williams dated June 12, 1998, the City of Cleveland expressed its 

"initial reaction" that the existing WILD "may be sufficient 60 miles to the east of 

Cleveland for trains approaching from that direction." June 12, 1998 letter at page 3. 

CSX reiterates its request that Recommended Condition 38(C) be modified to replace 

installation of a new WILD at Wickliffe, OH with maintenance of the existing WILD f jr 

the westbound . ack at West Springfield, PA. 

WILD west of the Gr ;ater Clevelai.̂  Area. CSX concurs in the recommendation 

to install a WILD on the west side of the Greater Cleveland Area, on the ea' tbouiid track 

of the Berea to Greenwich line segment (C-061), to detect defects in wheels on cars 

moving through the Greater Cleveland Area from west to ea«;t. A WILD installation 

requires a stretch of level tangent track with 50 mph capability. A WILD installation also 

requires utilities (electricity aid telephone). It is thus advisable to locate a WILD in the 

vicinity of a hot bearing detec tor so that utilities (electricity and telephone) can be shared. 

In addition, consideration should be given in locating a WILD to the locations of car 

maintenance facilities. 

Pased on these criteria, it appears that the FElS's proposed location in the vicinity 

of Olmsted Falit. (MP 19.0) is an acceptable location for installation of a WILD. 

However, New London (MP 50.5) may be a better location than Olmsted Falls. In 

particular, because New London is located about .Ĥ  miles farther from the City of 

Cleveland, CSX woulH have more time •o evaluate ihc data provided by the WILD and to 

determine the appropriate action before a wheel with a potential defect fraverses the 
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Greater Clevelanr̂  Area. CSX has rot been able, in the limited time available, to 

complete its analysis and to determine whether Olmsted Falls or New London is the 

optimal location from ai. engineering anc, operating perspective. However, since a WILD 

at either location would provide benefit to the Greater Cleveland Area and serve the 

purpos' of the recommended c )n Jition, CSX requests that Condition 38(C) be modified 

to require the installation of a WiLD on the eastbound track of the Berey-Greenwich line 

segment (C-061), but allow CSX the discretion to exercise its Ciigineerinfe and operating 

expertise to select the precise location for the WILD on this line segment. 

C. Hot Bearina/T)ragging Equipment Detectors 

In CSX's Comments on the FEIS, CSX requested that Condition 38(C) be 

modified to require installation of an addinona' hM bearing/dragging equipment detector 

in the vicinity of Marcy Yard, rather than at Brooklyn and Kin.sman. In its ' jtter to 

Secretary Williams dated June 12, 1998, the City of Cleveland stated that it did not object 

to the proposed change in location. June 12, 1998 letter at page 4. CSX reiterates its 

request that Recommended Condition 38(C) be modified to replace instal' tion of hot 

bearing/dragging equipment detectors at Brooklyn and Kinsman with installation of a 

detector near Marcy Yard. 

Respectfully submitted. 

SAMUEL M. SIPE, JR. 
DAVID H. COBURN 
Steptoe & Johnson LLP 
1330 Connecticut .\ve., NW 
Washington, D.C. 20036-1795 
(202) 429-3000 

DENNIS G. LYONS 
MARY GABRIELLE SPRAGUE 
Amold & Porter 
555 12'*'Street, N.W. 
Washington, D.C. 20004-1202 
(202) 942-5000 



MARK G. ARON 
PETER J. SHUDTZ 
CSX Corporation 
One James Center 
901 East Car\ Street 
Richmond. VA 23129 
(804) 782-1400 

P. MICHAEL GIFTOS 
PAUL R. HITCHCOCK 
CSX TRANSPORTATION, INC. 
500 Water Street 
Speed Code J-120 
Jacksonville, FL 32202 
(904)359-3100 

July 1, 1998 

Counsel for CSX Corporation anu CSX 
Transportation. Inc. 
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CERTIFICATE OF SERVICE 

1, Mary Gabrielle Sprague, certify that on July 1, 1998,1 have caused to 

be served a true and correct copy of the foregoing CSX-154, "Report of 

Applicants CSX Corporation and CSX Transportation, Inc. on Recommended 

Conditions 24(A), 38(C) and 45(B) of the Final Environmental Impact Statement" 

to all parties on the Service List in Finance Docket No. 33388, by first-class mail, 

postage prepaid, or by more expeditious means. 
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LAW o r n c E S 

Z U C K E R T , S C O U T T & R A S E N B E R Q 
e e e S E V E N T I E N T H S T W E E T . N W. 

W A S H I N O T O N . D C. 2 0 0 0 9 - 3 » 3 » 

TELEPHONE : .ZOi; ! 2 » 8 - 8 e 6 - > 

FACSIMILES: (202) 3 4 £ - 0 6 8 3 

(202> 3 A 2 - ! 3 • « 

ER L.L.P. 

June 24, 1996 

Via Hand De Livery 

Vernon A. Williams 
Secretary 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, D.C. 2042?-0001 

Pe; CSX (Corporation and CSX Transportat 
Soutnern Corporation and Norfolk S," 
Company -- Control and Operating Le 
Conrail, I i i c . and Consolidated Ra i l 
Finance Docket No. 33388 

ion Inc., i l o r f o l k 
j t h e r n Railway 
ases/Agreements • • 
Corporation, 

Dear Secretary Williams: 

Enclosed f o r f i l i n g i n tne above-reference" donket are an 
o r i g i n a l arid twenty-five copiea of NS-69/CLEV-19, "Jcint 
Submrssion of Settlement Agreement By and Between Morfolk 
Southern Corporation and No..folk Southern Railway Company and 
City of Cleveland, Ohio." 

Also enclosed i s a 3 1/2" computer disk containing the 
submispion i n Wordperfect 5.1 format, which i s capable of being 
read by Wordperfect 7.0. 

Should you have any questions regarding t h i s , please c a l l . 

Sincere ly , 

JUN 2 4 1998 
Ptrtof 

p^^llc Record 

ichard A. .^llen 
Andrew R. Plump 

Counsel f r r Norfolk Soi'theri. 
Corporation and Noifolk. 
Southern Rail'"=»y Company 

Enclosures 

cc: A l l Parties of -ord 
EJ-aine K. Kaiser 

CORRESPONDENT OrFICES: LONDON P/iRlS AND BRUS.'>tl 



NS 69 
CLEV-19 

j i l . Q l ^ HE 
SURFACE TR.\i: •-'O.̂  5 AlION BOARD 

Finance DockeJ .No. .̂ Ji88 

CSX CORPORATION AND CJ5X TR vNSPORTATION. INC.. ^ < ^ 
NORFOLK SOUTHERN CORPORATION ANI A ^ 
NORFOLK SOUTHERN RAILWAY COMi^ANY ^ ^ ^ ^ _ < < < : $ ' ' 

- CONTROL AND OPERATING LEASES/AGRLEMENTS -- - ^ E l ^ ^ ^ 
CON <AIL INC AND CONSOLIDATED !<AIL COkPORATION 

JOIN 1 SUBMISSION OF SETTLEMENT AGREEMENT 
BY AND BETWEEN NORFOLK SOUTHERN CORPORATION VND 

NORFOLK SOUTHERN RAILWAY COMPANY AND 
CITY OF CLEVELAND, OHIO 

Applicants Norfolk Southern Corporation a."«J Norfolk Southem Railway Company 

(collectively, "NS") and the City of Cleveland. O'lio ("Cleveland"), notified the Boi.-d on 

June 2, 199 J chat they had entered into a settlement agreement, si-b'ect to the approval of the 

Cleveland City Council. NS and Cleveland are now pleased lu advise the Board that the 

Cleveland City Council approved the settlement on June 8, 1W8. A true copy of the 

^iemorandum of Agreement ("Agreement' ) between these parties is attached hereto. 

Pursuant to the terms of the Agreemtnt, NS and Cleveland hereby request that the 

Board adopt the terms of the attached Agreement as a conuiiion of ti Bo?rd's approval ol the 

Conrail Application. 

Pursuant to and in consideration of .he Agreement, Cleveland hereby confirms its 

witiidrawal of its request for conditions other than those encompassed in the Ac"eement to be 

imposed on NS or affecting NS to mitigate envi opment̂ ' impacts of the Conrail Transaction. 



It is the understanding, intent and equest of NS and Cleveland that the Board si bstitute 

the Agreement tor the local environmental mitigation conditions for Cleveland that would 

otherwise have been imposed by the Board pursuant to the recomm ndations of the Final 

Environmental Impact Stutement ( FEIS"), namely. Condition 11, to the extent that it refers to 

mitigation within the City of CIrvcland. and Conditions 37(A). 37(B). 37(C), 37(F) aî I 37(G), 

because, ar.iong its other purposes, the Agreement provides a mechanism for accomplishing the 

objectives of these recommended conditions. The Agreement shall not substitute for any of the 

other environmental mitipation conditions recommended in the FEIS that would pertain to NS' 

lines, facilities or operations in Cleveland. 

Respectfully sabmitted, 

/Richard A. Allen 
Andrew R. Piuinp 
Zuckert, Scoutt & Rasenberger, LLP 
888 Seventeenth Street, N.V/". Suite 6()0 
Washington. D.r. 20006-3939 
(202) 298-8660 

Counsel for Norfolk Southem Corporation und 
Norfolk Southem Raiiy^y Company 

Charles A. Sp^mfnil 
Hopkins & Sutler̂  
t:88 Sixteenth Street. N.W. 
Washingfon, D C. 20006-4103 
(202) 835-8000 

Counsel for City of Cleveland, Ohio 

Dated: June 24, 1998 



CERTinCATE OF SERVICE 

I, Andrew R Plump, certify that on JuneO '̂. 1998. I caused x be served by U.S. mail, 

postage prepaid, or bj more expeditious means, a true and correct copy of the foregoing NS-

o9,'CLEV-19. Joint Submission of Settlement Agreement By and Between Norfolk Southern 

Corporation and Norfolk Southern Railway ""ompany .̂ nd City of Cleveland, Ohio, on all 

partie.s of record on the service list in STB Finance Docket No. 33388. 

Dat jd: June 24, 1998 
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MEMOR/iNDUM OF AGREEMEN F 

This Memorandum of .Agreement is entered into this 22nd day of May, 1998 by {ind 

between the City of Cleveland, Oho, by and through its Mayor and subject to the approval of the 

City Council, and Norfolk Southem Corporation and Norfolk Southem Railway Company, by 

their undersigned Chairman/President/Chief Executive Officer. 

WHEREAS, Norfolk Southem Corpoiation and Ncrtblk Southem Railway Company 

(collectively, "NS") are among the Apr'icants in the railroao control proceeding currently 

pending before tlie United States Surface Transpo' .ation Doa'"d (the "STB") under Finance 

Docl.et No. 33388 (the "Conrul Application"), in which NS and CSX Corporation and CSX 

Transportation, Inc. (collectively, "CSX") are seeking authority to jointly acquire Conrail, Inc. 

and Consolidated Rail Corporation (collectively, "Conrail") and to thereafter ieptu-̂ tely operatf; 

parts of the rail lines, fpn;ilities and other assets of Conrail; and 

WHEREAS, NS sui mated to the STB an Operating', Plan and Environmental Report as 

part of the Conrail Application, which submiL-"ions describe certain changes in rail trafllc and 

operations that are projected to result from the Conrail Transact:' in (the Transaction"); and 

WHEREAS, the City of Clcvela»d, Ohio (' Cleveland" or tJi • "City") has puticipati ' as a 

party in the proceedings A tĥ  S i B regarding the Conrail Application and has in filings aiid 

comments submitted to the STB requested that the STB order NS and CSX to take certain 

actions to avoid what the City has described as signilicant adverse environmental impacts of the 

Transaction upon the City and its residents, or altematively, that the STB condition any approval 

of the Conrail Applicati m on the in-rmsition of various corditions designed to mitigate such 

impacts; and 
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WHEREAS the STB's Section of Environmental Analysis ("SEA") issued a Dr ^ 

Environmental Impact Statement ("DEIS") with respect to the Conrail Applicatio:- in December 

K97 which included a chfiracterî ation of tiie City as a commun't"/ with "unique circumstances" 

and directed NS to tonsu'.t with government iger :ies, elected officials and interested parties in 

Cleveland regarding certai i p ojected train traffic inc eas ;s on ce iin lines to be operated by NS 

post-Transaction 'n Clevelopd; and 

•VHEREAS, NS and the City have engaged in such concultations with the goal of 

reaching agreement on mitigation measures to ameliorale t'.ic adverse environmental impacts in 

Cleveland of the projected changes in rail trarlrc and opei ations on rail lines and facilities to be 

operated by NS post-Transaction resulting from the Trarisa< tion; and 

WKEREAa, the City recogr izes the concems of its neighboring communities, 

particularly th; City of Berea, Ohio, regarding potential adverse impacts of the Tiansaction, ani 

has sought to reich an agret men! vith NS that does not harm the interests of those communities 

while pres -ving the right and ability of t'nosc communities to pursue their own agreements to 

protect the inieresis of residents and businesses located therein; and 

WHEREAS. NS and ihe City have reached agreement on such mitigation measures and 

have made certain other commitments to each other as described hereinafter, including but not 

limited to certain commhments by NS to make certain changes to its Operating Plan êrtain 

capital inveslmeiitj and certain financial contributions for mitigation of Transaction impacts and 

for the benefit of the City; and 

WHEREAS, the Mayor has agreed to recon'mend to the Council of the City of Cleveland 

that it approve this Agreement and authorize the Mayor and the ap̂ jropriate Directors of the City 
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to take such further actions as are necessary to e/fectuate the terms hereof; 

NOW THiiREFORE, IT IS HEREBY STIPULATED AND .\GREED AS FOLLOWS; 

I. Modifications to Operating Plai .. In consideration of the concems of Cleveland and 

other communities in the Greater Cleveland area about increases in tram frequencies nrojected 

for certain of the lines th't NS will operate following app-ovai by the Surface Transportation 

Board of the Conrail Application, NS agrees to modify its original Operating Plan. Th'̂  

modifications to the r>perating Plan are summarized herein and are described more ally i.i NS' 

Mitig;. ion Proposal for Train Freqi encies in Greater Cleveland and Vicinity, which was 

submitted to the STB on April 16, 1998 (hereinafter, the "Mitigation Proposal'). 

A. Clogasville Connection Construction: NS agrees to construct what is 

termed the "Cloggsville Connection." wliich construction is comprised of two 

main elements: upgrading the: ail lines and facilities between the NS Nickel Plate 

line at Cloggsville and the Conrail Lakefrout line i.t CP-190 to double-traf k main 

line standards ilu-ough changes and improvements to tracks, bridges, con iectî ns, 

signals and other appurtenant rail facilities, as desctibed more fully in the 

M ligation Proposal; md buildmg appro? imately 7,950 feet of new rail line to 

conne».t two parallel rail lines that are t»pprcximately 2,100 feet apart, thereby 

creatinj,' a double connection at Vermilion betv/een NS' Nickel Plate line and ihe ^^MgijMmm 

Conrail Chicago li le to be operated by NS post-Transaction, instead of tlie single ^ ^ ^ l ^ ^ l 

connection described in NS' original Operating Plan, as described . lore fully in ^ ^ B l 

the Mitigation Proposal. 

l ip 



1. Funding: The cost of the constmction and improvements to the 

rail lines and facilities between Cloggsville and CP-190 is curren ly 

estimated at $24,350,000. The cost of consimcting a double connection at 

Vermilion is currently esiimated at $3,000,000 more than consimcting the 

single connection originally propv)sed in the Operating Plan. NS hereby 

commits to fund up to the full coA of the.se Cloggsville Connection 

projects. (NS previously committed in its Open'ting Plan to spend the 

approximately $2,587,000 needed to conslmci a single connection at 

Vermilion.) NS' commitment to fund up to the full cost of these projects 

is not limited lo the curren; cost estimates contained herein. 

2. Schedule: NS estimates that constmctio'. of the double 

connection at Veimilion will take three to five months to complete, and 

that constmction of the improvements to the rail lines and facilities 

between Cloggsville ana CP-190 will take 18 lo 24 months lo complete, 

and NS hereby agrees to use its best -ffbrts lO complete these constmction 

projects within these time frames. NS will commence implementation of 

both elements of the Cloggsville Connection projects within ten dayj of 

the dale on which the approval by the STB of the Conrail Application has 

become effective, and NS will advance completion thereof with reasonable 

expedition in view of operating, engineering and other consimction-relaled 

constraints, and any need to obtain additional govenmienta' approvals. 
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3. Government Approvals. NS commitment to constmct the 

Cloggsville C onnection project and to do so in accordance wi.h the 

schedule detailed .'.'oove is subject to the acquisition of any necessary-

fed."ral. sidle and local regulatory, govemmenlal. environmental and other 

permits, approvals and authorizations for llie projects specified herein, 

inck'ding but not limited to any necessary and applicable STB approvals. 

NS shall make all necessar>' •foils to obtain such approvals within a time 

frarie that will permit completion of the projects within the estimated time 

frames described in Section 1. A. 2. hereof 

4. Removal/Relocation of Utility Facilities. If the Cloggsville 

Connection constmction requires the removal and/or relocation of any 

electric utility poles or facilities, the allocation of cost of such removal 

andJoT relociiion shall be detemiined in accordance with existing 

easements, licenses and oxhcr agreements applicable to such utility poles 

or facilities; and NS specifically agrees that no order of the STB approving 

the Conrail Application or any part thereof shall be interpreted to preempt 

the application of the terms of any such existing easements, licenses or 

other agreements to any such removal or relocation. NS will cooperate 

with the applicc*'le utility company to minimize or avoid intermption of 

service to utility customers. 

B Rerouting of Trains from Nickel Plate to Coma ! Lines: NS agrees to 

further modify its Operating Plan as follows. Within twenty (20) days after 
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completion of constmction of the double connection at' . rmilion, NS will reroute 

approximately 10.6 trains per day from a Rochester, PA — Youngstown. OH — 

Ashtabula, OH ~ Cleveland (Cloggsville) - Vermilion routing through Clex eland 

via the NS Nickel Plate line (as provided in the origiruil Operating Plan), to a 

Rochester, PA - Alliance, OH ~ Wliite, OH - Cleveland (CP 181) - Berea, OH -

Vermilion routing through Cleveland via Conrail lines to be operated by NS post-

IjPK l̂il Tra isaction. Once this rerout ing is accomplished, NS projects that average dail j 

freight train traffic on tlie Nickel Plate line will be approximately 26.0 trains 

between Ashtabula and Clê 'eland (Cloggsville) and approximately 23.5 trains 

between Cleveland (Cloggsv.'k) and Vermilion. 

C. Rerouting of Trains from Nickel Plate to Cloggsville Connection 

Route: NS agrees to further modify its Operating Plan as follows. Within twenty 

(20) days after completion of the constmction and improvements to the lines and 

facilities between Cloggsville and CP-190, NS will reroute approximately 9.6 

trains per day from a Cleveland (Cloggsville) to Vermilion routing via th t NS 

Nickel Plate line (as provided in the original Operating Plan) to the Cleveland 

(Cloggsville)—CP-190—Berea—Vermilion routing create i by virtue of the 

aforesaid constmction and improvements. Oncv this rerouting is accomplished, 

NS projects that average d. i!y freight train traffic oii tiie following line segments 

will be: Cleveland (Cloggsvil.'e) to CP-190 - 13.8; CP-190 to Berea - 63.1; Berea 

to Vermilion - 55.1. 



D. Revisions to Traffic Projections: Table 1. attached hereto, contains the 

average daily freight train traffic projections from NS" original Operating Plan for 

the lines to be operated by NS in Cleveland and the Greater Cle veland area post-

Transaction. NS agrees to modif} its Operating Plan by substituting the average 

daily freight train traffic projections contained in l able 2. attached hereto, for 

these lines. Once the rerouting associated with completion of the full Cloggsville 

Connection is accomplished, the projections contained in Table 2 hereto will be in 

effec . including the following projections ofriveragc daily freight train traffic: 

26.0 trains on the Nickel Plate ii/.** I-nnween Ashtabula and Cleveland 

(Cloggsville); 13.9 trains on the Nickel Plate line bciween Cleveland 

(Cloggsville) and Vemiilion; 40.3 trains on the Pittsburgh line (currently operated 

by Conrail) between White. OH and Cleveland (CP-181); 53.5 trai::s on the 

Lakefront line (currently operated by Conrail) betv een CP-181 and CP-190, 13.8 

trains on the Clogpwille Connection" line between Cleveland (Cloggsvnle) and 

CP-190; and 63.1 trains on the Lakefront line between CP-190 and Berea, OH. 

II. Grade Separation Projoctj. Subject to the approval of the projects by the 

appropriate state authorities and the availability and commitment of funding from federal, 

state and other public sources necessary to omplete the orojects, NS agrees to contribute 

up to $1,500,000 in tht aggregate toward two grade separation projects, one at Dille Road 

and one at London Road 1 he total cost of the Dille Road and London Road grade 

separation projects is eSiimated to be $ 13,500.000. It is expected that amounts exceeding 
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NS' contribution will come from public sources, including but not limited to funds 

provided by the federal government and/or the Ohio Rail Development Commission. NS 

shall pay its portion ol the cost of each of these projects in accordance with such 

schedule(s) as may be established by tlie appropriate government agency or agencies with 

jurisdiction over the projects. 

III. Community Impacts Fund. In consideration of Cleveland's concems about 

adverse environmental impacts from the Transaction, and in order to assist Cleveland 

with mitigation thereof, NS will provide a total amount of $10,000,000 (•en million 

dollar) to Cleveland over a period of five years for a Community Impacts Fund ("CIF") 

to be established by the City. 

A. Schedule of NS Payments. NS will make payments to Cleveland to 

fimd the CIF as follows: An initial payment of $2 000,000 (two million dolliirs) 

will be made no later than 30 days after the date on which the STB's approval of 

the Transaction has become effective; the balance of $8,000,000 (eight million 

dollars) will be paid in four equal annual installments, each installment of 

$2,000,000 (two million dollars) to be paid no later than 12 months after the prior 

payment. 

B. Purpose and Use of CIF. Cleveland will utilize the CIF at its sole 

discretion for mitigation projects designed to mitigate wliat the City deems to be 

adverse environmental impacts result-ng from the Ti-ansaction and associated with 

the rail line:, and facilities tliat will be operated in Cleveland by NS post-
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Transaction. Such impacts mpy include, but are not limited to, those in the areas 

of noise and vibration, emergency response and vehicular delay, hazardous 

materials transport anr response, pedestrian and vehicular safety, grade crossing 

maintencnce, and cultural preservatio:i. CIF funds may be used for purposes 

determined by the City to be related to protection of the City's neighborhoods 

from the adverse impacts of the Transaction, which may include but are not 

limited to projects designed to mitigate some or all of these impacts, including but 

not limited to noise mitigatici ' jects, hazardous materials training and 

equipment, grade crossing maintenance projects, home value guarantees, fencing 

projects adjacent to parks and other pedestrian safety projects, landscaping, a 

maintenance endowment fund and other projects that, in uie sole discretion of the 

City, are reasonably related to the impacts of the Transaction and are associated 

with the lines and facilities to be operated by NS post-Transaction. It is also 

understf od tl.at the City may expend up to $250,000 of CIF monies as "seed 

money" for the furtherance of proposals to preserve and enhance the Mill Cret k 

Waterfall and to better incorporate the Mill Creek Waterfall into the Cleveland 

Metroparks in the event and to the extent that the City determines that such 

proposals merit such expenditures. 

C Establishment and Administration of CIF. The CIF shall be 

established and administered solely by the City or its duly appointed designee(s). 

NS agrees to participate as a consultant tc the City and/or its designee(s) with 



respe ct to CIF matters affecting or relating to NS opera.ions or property. 

Cleveland shall have sole respor.sibility for selecting, managing and maintaining 

CIF mitigation projects, except as stated hereinafter. 

D. ConstmctioR^astailati jn of Noise Mitigation Stmctures and 

Landscaping. The City may. in its discretion, utilize CIF fund>~ for noise walls, 

noise barriers and/or other stmctures, improvements, equipment or appurtenances 

designed to mitigate ncise (hc.'̂ inafttr, collectively, "noise mitigntion stmctures") 

as well iis for landscaping designed to mitigate noise or visual impacts (hereinaft.'̂ i 

"landscaping"). To the extent that any such projects are to be constmctcl or 

installed on NS' right of way or other >!S prô rcrty, the City shall be required to 

consult with NS and to obtain NS' concurrence with respect to the design, 

schedule for constmction and/or installation, and, to the extent permitted by law, 

the identity of individuals or entities performing the constmction and or 

installation. NS agrees not to unreasonably withhold such concurrence. The City 

understands that all noise mitigation stmcture s or lan».̂  scaping constmcted and '-,r 

installed on NS' right of way and/or property mast b̂  in conipliance with L.iy 

applicable federal law or regulations goveming railroads, including but not 

limited to the regulations of the Federal RailrOiid A.dministration, Jid must 

conform with any applicable engineering and other standards ot NS. NS shah 

giant the City such easements or licenses as may be necessary for :onstmction 

and/or installation of such noise mitigation stmctures and landscaping. 
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E. Ownership and Maintenaiice of Noise Mitigation Stmctiu-es and 

Landscaping. 

1. Any noise mitigation stmctures constmcted or installed on NS 

right of way or NS property by the City shall become the property of NS, 

subject to the following igreements regarding maintenance of such noise 

mitigation stmctures. NS shall be solely responsible for maintaining the 

structural integrity of such noise mitigation stmctures in accordar <» with 

appli-abh law and regulations, including all necessary preventiv., 

maintenance, c "oing maintenance and rep irs; provided, hv«we\er, that 

the City shall bear respon'̂ ibility for keeping the walls free froi i graffiti or 

other visual defacement of such stmctures. 

2. /my landscaping constmcted or i istalled on NS right of way or 

N'̂  property by the City ŝ -̂ ll be ovvned by the City, and the City shall 

have sole responsib lity for the maintenance of such landscaping. NS shall 

grant the rity such rights of access as may be necessary for the City to 

perform such maintenance of the landscaping. 

F. Maintenance Endowment Fund. As slated in subsection B of this 

section, CIF fun is may be used for, among oilier things, a Maintenance 

Endown ent Fund, Such Maintenance Endowment Fund would be used for 

maintenance of landscaping constmcted or installed by the City pursuant to 

subsections D cOid E of this Section and for other maintenance projects related to 
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or associated with impacts from the rail lines and facilities to be operated by NS 

post-Transaction which impacts are not ordinarily the responsibility of the 

railroad under applicable laws and regulations. The parties agree that prior to the 

expiration of a period of five years from the date or which the STB's approval of 

the Transaction has become effective, NS and the Cily will engage in discussions 

regarding the question of whether the Maintenance Endowment Fund should be 

continued beyond the five-year period of the CIF and, if so, for what period of 

lime and with what level of additional NS commitment of funds. It is understood 

that NS' agreement to participate in such discussions regarding the Maintenanĉ e 

Endc'vmenl Fund does not commit NS to entering into an agreement with the 

City a* that time regaraing continuation of the Maintenance Endow..icnt Fund. It 

is also understood that the establishment of the Maintenance Endowment Fund 

does not alter l^S' maintenance obligations under applicable laws, regulations or 

agreements, except as otherwise provided in this Agreement. 

G. Liability. In providing funds lo the CIF, NS does not in .my way 

acknowledge that die mitigation projects to be implemented ihrouga the CIF are 

required as a matier cf law. Nor does NS acknowledge or warrant that the 

projects to be implemented through the CIF will necessarily achieve ary 

mitigation ot any particular level or degree cf mitigation oi the adverse impacts 

they are intended to remedy. To the extent permitted by law. Cleveland agrees to 

bear full legal responsibility for any and all damages, claims or injury arising oui 
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of the administration of the CIF by the City, the selection, constmction and 

installation of projects undertaken with ('IF funds by the City, the maintenance of 

any landscaping constmcted or installed by the City pursuant to subsections D and 

E of this section, and the mainteriance of other f/rojects undertaken with CIF funds 

by the City where such other projects are not constmcted on NS property, NS 

agrees to indenmify and hold harml ?ss the City against any and all damages, 

claims or injury arising out of the mainterince of noise mitigation stmctures by 

NS pursuant to subsection E of this section. Further, Cleveland agrees to include 

in any contract related to the CIF for projects undertaken with CIF funds vhich 

requires the contractor to enter onto any property own^ by NS a requirement that 

the contractor ind.̂ mnif, and hold harmless NS against any claims related to the 

constmction, installation or maintenance of such projects 

IV. Modification of Commitments in the Event of Operating v hanpes. Given the 

fluctuating nature of rail freight traffic over time, and the possibility il'at a change in 

circumstances could have a significant effect cn the assumptions and proj xtions of ths 

NS Operating Plan, the parties recognize that deviations from the projected average train 

frequencies set forth in NS' Operating Plan as revised by Table 2 hereto may be 

necessary. To preserve NS' operating flexibility while affording a mechanism for 

addressing certain future i'apacts of any substantia' increases in NS train traffic ove- the 

projections contained in Table 2, the parties agree as fcllov s: 
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A. Nickel Plate Line Noise Mitigation. Except as provided 

tiereinafter, it during the eight-year period beginning on the date on which 

constmi ôn of the Cloggsville Connection has been fully completed, there 

is any period of twelve consecutive months in which the average daily 

number of trains on the Nickel Plate line between Cloggsville and 

Vermilion equals or exceeds 26 trains per day on an annuf»lized basis, NS 

shall contribute $2,600,000 in additional funds to the CIF for noise 

mitigation projects along this rail segment. Such payment shall be made 

within 90 days after the end of such twelve-month period. The provisions 

of this subsection shall not apply to train movements prior to the date on 

which constmction of the Cloggsville Connection has been fully 

completed, and none of the twelve-mondi periods of traffic increases 

referred to in this subsection shall include any period prior to such 

Cloggsville Connection project completion date. 

B. W. 117th Street Grade Crossing Mitigation. If during the five-year 

period beginning on the date on which constmction of the Cloggsville Cormection 

has been fully completed, there is any period of twelve consecutive months in 

which the average daily number of trains on the Nickel Plate line between 

Cloggsville and Veimilion equals or exceeds 19 trains per day on an aimualized 

ba.sis, NS shall work cooperatively with Cleveland in seeking the support of and 

funding from the applicable state authorities for a grade separation project for the 
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W. 117th Street grade crossing, and NS shall contribute up to 10 percent of the 

cost of funding such project. NS .shall pay its portion of the co.st of such project in 

accordance with such schedule as may be established by the appropriate 

government agency or agencies with jurisdiction over th-i project. 

C. Aetna and Bessemer Streets Grade Crossing Mitigation. If during the 

five-year period begiruiing on the dale on which constmction of the Vermilion 

double connection has been fully completed, there is any period of twelve 

consecutive months in wnich the average daily number of trains on the existing 

Conrail line to be op2rated by NS post-Transaction between While. OH and 

Cleveland (CP-181) equals or exceeds ^ j trains per day on an annualized basis, 

NS shall: (1) work coonerativety wilh Cleveland in seeking the support of and 

funding from the applicable st. ;e authorities fo- grade separation projects for the 

Aetna Street and Bessemer Street grade crossings, and NS shall contribute up to 

10 p.̂ rcent of the cost of funding such project and NS shall pay its portion of the 

cost of such projeci in accordance with such schedule as may be established by 

the appropriat. government agency or agencies wilh jiirisd'ction over the project; 

and (2) in the event that it is rot advisable or posrible lo constmct a grade 

separation at Aetna Street and Bessemer Street, or al either of them. NS will 

cooperate with the City on developing an alternative capital improvement or 

improvements, to be negotiated by NS and the City, designed to improve access to 

emergency and other public safety responders for the neighborhoods surrounding 
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such grade crossing(s), wilh NS" funding commitment for such capital 

improvement(s) to be up lo 10 percent of the cost of a grade separation al such 

grade crossing(s) but not to exceed the total cost of such capital improvement(L-) 

D. Mitigation for Capacity Increases. Except as provided 

hereinafter, if li-ring the ten-year period beginning on the dale on which 

the STB's approval of the I ransaction has become etfective, NS decides to 

increase capacity through the constmction of an additional main rail line in 

Cleveland or of a rait siding in e\cess of three miles in length in 

Cleveland, NS agrees to provide prior notice of such project(s) tr the City 

and lo enter into good fiilh discussions wilh the Cily regarding the 

qutclion of whether there are any significant environnienlal impacts 

resulting from such project(s) and regarding the possible mitigation of any 

such impacts. As used herein, the terms "constivclion of an additional 

main rail line" and "constn ction . , of a rail siding in excess of thrci 

miles in length" do not include 'he conslmc.ion of industrial tracks or 

spurs, nor do they include other rehabilitation, improvement or upgrading 

of any existing track or the signal: or stmctures appurtenant thereto, nor 

do they include the addition of any main line track by or on behalf of any 

other railroad on the right of way of NS unless NS has the ability to use 

such main line track. It is understood that NS' agreement to participate in 

good lailli discussions regarding the enviro imental impacts of and 
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possible mitigation of such impacts of those prr jects contemplated by this 

subsection of the Agreement, does not constitute an acknowledgement that 

such projects will have significjml environmental impacts or commit NS to 

entering into an agreement wiih the City at that time regarding mitigation 

of such impacts. It is further agreed and understood that the provisions of 

this subsection shall not apply to the capacity increases to be constmcted 

as part of the Cloggsville Connection project, 

E, NS Reports to Cleveland. 

1. In furtherance of this Section IV, NS agrees to provide 

the City on a monthly basis with an accurate written report on th.e 

average daily number of freight trains that operated over each MS 

line 'n the City. Each sucli report shall be provided to the City by 

NS within 30 days of the end of the applicable month, and shall be 

contemporaneously submitted by NS to the STB. NS shall provide 

such monthly report., for a period of ten years from the date on 

v.'hich the STB's approval of the Transaction has become etfective. 

2, In .*"urtherance of this Section IV, NS also agrees to 

notify the City in writing of the date on which constmction of the 

Vermilion double cormection has been full) completed and the 

date on which constmction of the remainder of the Cloggsville 

Connection p".yject has been fuily completed. > id each such 
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written notification to be provided within 15 days of each such 

completion date. 

3. In furtherance of this Section IV, NS also agrees to 

provide timely advance written notification to the City of any 

planned capacity increases to which the terms of subsection D 

hereof would apply. 

V. Agreements Regarding Berea Interlocking and Other Train Frequency Issues, 

The City desires to reduce the frequency of train operations through residential 

neighborhoods and to minimize the adverse environmental impacts of iie Transaction on 

the C''.y of Cleveland and the surrounding communities, including but not lim.ited to the 

City of I5e,ea. NS believes that the integrity of its Operating Plan for train operations in 

and around Cleveland would be compromised if too many trains had to be crossed at the 

Berea interlocking between the Lakefront line to be operated by NS post-Transaction and 

tl ^ Short line to be operated by CSX post-Transaction. NS has determiui d after 

extensive study that a maximum of 15 trains per day can be crossed at the Berea 

interlocking without causing undue coneestion or unduly disnipting NS operations; and 

tht City acknowledges :uid accepts the validity of this determ'nation by NS. NS agrees 

that as many as 15 CSX trains can and will be i ccommodated to operate via trackage 

rights on the Lakefront line to be operated by NS post-Transaction for as long as NS 

controls operadons on said Lakefront line. 



VI. Community/Railroad Committee. The parties hereby acknowledge mcir 

intent to continue the working relationship that has developed between them and to work 

together to strengthen that relation'̂ Hip over time as long as NS conducts operations in the 

City. NS and the City agree to jointly establish a Community/Railroad Committee (the 

"Committee") comprised of twelve (12) persons: TTiree members appointed by NS, three 

members appointed by the Mayor, three members appointed by the City Council 

President, and three members of the community appointed by the Mayor. The purpose of 

the Committee shall be to provide a *brum for ongoing discussion and dialogue between 

NS and the City regarding issues of mutual concem. The Committee shall meet quarterly, 

beginning in the firit quarter after the effective date of the STB's approval of the Conrail 

Application, and continuing thereafter according to a schedule established by the 

Committee itself Issues to be discussed by the Committee may include, but arc not 

limited to, matters discussed in this Section VI, as well as consideration of citizen 

complaints relating to NS* operations, potential joint economic and job training 

initiatives, and general monitoring of the mutual obligations set forth in this Agreement. 

The Committ* e will prioritize these issues, and will develop for each issue an appropriate 

process and time schedule. It is understood that with respect to each of the issues of 

concem identified in ibis Section VI, the parties' agreement to discuss the issue at the 

Committee does not commit either NS or the City to enter into any agreements regarding 

the issue following such discussions, bui the City and NS agree to make efforts to resolve 

issues brought to the Committee. 
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A, Asset Management, In consideration of concems expressed by die 

City regarding ongoing maintenance, condition and appearance of exisfing NS 

railroad facilities in Cleveland and of railroad facilities to be operated by NS in 

Cleveland post-Transaction, including railroad bridges, rights of way and rail 

yards. NS agrees thai within twelve months of the date on which the STB's 

approval of the Transaction shall iiave become effective, NS and the City shall 

conduct joint inspections of such facilities and NS shall, upon completion of such 

twelve month period, submit to the City cn asset management plan for its rail 

facilities in Cleveland, The scope and co.itent of such asset management plan 

shall be determined by discussions between NS and the City at the Committee. 

NS also agrees that within 180 days after the date on which the STB's approval of 

the Transaction shall have become effective, NS will provide the City with an 

inventory of all NS bridges, rights of way, rail yards and railroad operating 

properties located in Cleveland, NS agrees lo maintain the stmctural integiity of 

its bridges in Cleveland and to maintain its rail facihsies in Cleveland in 

accordance wilh all applicable laws, regulations and existing agreements to which 

NS is a f arty or for which NS is or will be legally responsible. NS agrees to 

comp'.;te any unfinishrd components of the program of railroad bridge 

paiwting/repair agreed to by Comail and the City in 1993 with respect to those 

Conrail bridges on the lines lo be operated by NS post- Transaction. The parties 
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agree that they will attempt to resolve any disputes or issues with regard to asset 

management through discussions at the Committee. 

B. Surplus Properties. NS agrees it > provide the City with an inventory of 

all surplus real properties in Cleveland owned or controlled by NS post-

Transaction. Such an inventory shall be provided within 90 days of the date on 

which the STB's approval of the Transaction shall have become effectiv e. NS 

agrees to discuss with the City's Economic Development Director and the 

Committee possible dispositions of such surplus real property, including but not 

limited to possible dispositions that would result in the use of such property for 

City-supported economic oi community development. For purposes of this 

Agreement, the iccm "surplus real properties" means those properties located in 

the City that, as of the effective date of the Transaction, are owned or controlled 

by NS and are either not then in use by NS in connection with its rail operations 

or are not believed by NS to have the potential to be used in the future in 

conriect'on with its rail operations. 

C. Billboards. NS will provide the City with an inventory of all billboard 

leases for billboards on NS' post-Transaction rights of way, bridges and ether 

property in Cleveland, within 90 ua)'s of the date on which the STB's decision 

approving the Transaction shall have become effective. Such inventory shall 

indicate, to the extent that the information is available to NS, the locations of the 

billboards covered by the leases and the terms of such leases. Where such 
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information is not available to NS, NS shall provide the City with pertinent 

information about the lease or prior parties in interest to the lease that is 

reasonably available to NS. NS agrees net to enter into any lease that would have 

the effect of adding a billlxjard to a location where there is no billboard or 

increasing the number of billboards at a lo(;ation where there is already one or 

more billboards, as of the effective date of the Transaction NS further agrees to 

take the following actions to eliminate the advertising of tobacco and alcohol 

products on the billboards on its property in Cleveland: (1) If a current billboard 

lease permits NS to do so, NS will instmct the lessee that the billboard cannot be 

used for such advertisements; (2) when each current billboard lease term expires, 

NS will incorporate a proliibition on tobacco and alcohol advetisements into the 

terms of any renewal or replacement lease; and (3) if any billboi i d lease shall not 

hav e expired by the end of five years from the date on which the "NTB'S decision 

approving the Transaction shall have become effective, NS shall otherwise take 

all legal and practicable steps to eliminate tobacco and alcohol advertisements 

from any billboard covered by such lease. NS also agrees to ongoing discussions 

with the City at the Committee regarding the City's desire to eliminate all 

billboards from railroad property. 

D, Capacity Increases. If during the te. -year period beginning ten years 

after the date on vhich the STB's approval of the Transaction has become 

effective, NS decides to increase capacity through the constmction in Cleveland 
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of an additional maii. rail line or of a rail siding in excess of three miles in length 

(as such terms are defined in Section IV, D, hereof), NS w II provide timely 

written advance notice to the Community/Railroad Committee, and NS agrees to 

enter iiitc good faith discussions witli the Committee regarding the question of 

whether there are any significant environmental impacts resulting from such 

proje* ŝ) and regarding the possible mitigation of any such impacts. Prior to the 

expiration of the ten-year period beginning ten years after the datw on which the 

STB's approval of the Transaction has become effective, NS agrees to discuss 

with the Committee the question of whether there should be any continuation of 

NS commitment to discuss such capacity increases with the Committee, 

E, Lakefront Track Realignment, NS agree to discuss with the City at 

the Committee the issue of potentially realigning railroad tracks along a portion of 

the Lakefront so as to onsolidaie NS and CSX facks into a single rail corridor 

there. 

.̂ Mill Creek Waterfall. NS agrees to discuss with the City at the 

Committee questions with respect to projXisal:̂  to prese-̂ e and enliarice the Mill 

C'eek Waterfall and to be*ter incorporate the Mill Creel. Waterfall into the 

Cleveland Metroparks, '^HHNIlll^ 

O. Business Development. The parties agree to enter. nto discussions 

with the City's Economic Development Director and the Committee with th. ̂ oal 

of developing an intermodal iiisiness development alliance between NS and 
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Cleveland. The parties may also discuss business development along the NS 

rights of way. 

H. Old River Channel. The parties agree to discuss at the Committee 

proposals for development of the Old River Channel and the pedestrian tumiels on 

the Lakefront line. 

I, [Intentionally omitted,] 

J. Permitting Geneially. The City agrees to discuss with NS ai the 

Committee any issues, concems or problems tfiat NS is or may experience in 

obtaining permits or other types of approvals from City i.r other local 

governmental organizations for any of NS' business operations and activities in 

Cleveland for which such permits or approvals are required. 

K, Other Topics. Other topics of discus.sion at the Committee may 

include, but are not limited to, the following: the I-480./1-71 Junction and 

Rockport Yard improvements; the Cloggsville constmction and improvements; 

redevelopment of the southeast qundrant of East 93rd ai:d Quincy; issues relating 

to the Flats Industrial Railroad; the East 9*/Ontario Intennodal Yard; public 

transit; and issues relatip'; to hazmat. 

Vll, Other Understandings and Undertakings. 

A, NS acknowledges that it is bound by any systern-wide mitigation 

measures mandated by the STB for iiazardous materials transport and intends to 
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apply NS' own system-wide program for the safe transportation of hazardous 

materials (as further described in Attachment A hereto) to the lines and facilities it 

will operate in Cleveland post-Transaction. In addition to the program described 

in Attachment A. NS agrees to provide the City with four OREIS (Operation 

Respond) software packages, to install such sofhvare for the City and to train the 

City's personnel in the use of st ch software; to provide upon request, periodic 

training in railroad/hazmat issues, including classroom, tabletop and full-scale 

drills; to provide the City with annual reports of the number of car loads of 

hazaidous materials that hâ /e moved through the City (including a breakdown by 

four (4) digit STCC code of the types of mu.crials transported); and to coordinate 

with the City's personnel or authorized agents t̂ e latter's periodic access to NS 

yards, lines and facilities for the purpose of hazardous materials incident 

preparedness and planning. It i., expressly uiiJerstood that nothing in this 

Agicement would absolve NS of its legal, regulatory or business responsibilities 

associated with hazmat transportation or incidents in Cleveland. 

3. With respect to the Cloggsville Connection projects, Cleveland agrees 

to coojDerate with NS. if such cooperation is requested, u. 'obtaining any applicable 

City or local governmental permits or approvals for the projects, and agrees to use 

its good offices to assist in resolving any issues that may arise witli respect to 

these projects between NS and any utility compâ -'̂ s or other interested third 

parties. 
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C. Cleveland agrees that through NS' consultations with the officials and 

elected representatives j f the City of Cleveland, which consultations have 

culmii. le J in this Agreement. NS has com-plied v ith the directives in the DEIS 

regarding consultations with the City of Cleveland with respect to potentially 

significant impacts resulting from the Transaction. 

D. The City agrees not to seek at the STB, in any court, or in any other 

forum, any conditions or mitigation with respect to NS in connection ^vith the 

STB's approval of the Conrail Application that would be contrary to or otherwise 

inconsistent with this Agreement, the terms hereof or the acknowledgements 

made herein. NS agrees not to seek at the SI 3. in any court, or in any other 

fomm, any conditions or mitigation in connection with the STB's approval of the 

Conrail Application that wouid be contrary to or otherwise inconsistent with this 

Agreement, the terms hereof or the acknowledgements made herein. 

E. NS and the City agree that neither of them will enter into any 

agreement with any other individual or entit> seek any decision or order of the 

STB or of any court, or take any other actions that would be contrary to or v.'ould 

otherwise be inconsistent with this Agreement, the teims hereof or the 

acknowledgements made herein; provided, however, that nothing in this 

subsection E shall prevent the City from protecting its rights or pursuing all 

available remedies with inspect to CSX in connection with the Conrail 

Application as long as the City does not seek the im x̂isition of a remedy that is 
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contrary to or otherwise inconsistent with this Agreement, the terms hereof, or the 

acknowledgements made herein, 

F. Notwithstanding any other terms of this Agreement, this Agreement 

shall not constrain tlie City fiom pursuing efforts to obtain reductioiif in tiie 

numbers of trains projected to he operated by CSX post-Transaction on the Short 

hue, through negotiations with CSX and/or requests for conditions at the STB. 

Notwithstanding any other terms of this Agreement, this Agreement shall not 

constrain the City fi-om pursuing efforts to obtain other ;nitigation with respect to 

CSX, th'ough negotiations with CS'X ard/or requests for conditions at the STB, 

provided that such mitigation does not relate to NS. 

G. The parties agree that as long as the City shall have complied with the 

temis of this Agreement, includin particularly the tenns of subsections D and E 

of this Section, the imposition by the STB of conditions on the Transaction that 

would have the effect of requiring more than 15 trains per day to cross at the 

Berea interiocking shall not itsHf void this Agreement pursuant to Section X, A. 

hereof 

H. The parties acknowledge and agree that NS' commitment to '̂ nild the 

Cloggsville Cjnnection and NS' commitment to accommodate as many as 15 

CSX trains per day on the Lakefront line to be c. crated by NS post-Transaction 

are unique comn\itments that are essential to the piupose of this Agreement, 

Accordingly, in the event that NS notifies the City or the City otherwise 
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determines that NS has not or cannot fulfill either of these commitments (or both 

of them), the parties agree that: (a) if such notification or determination occurs 

during ihe term of any STB oversight proceeding with respect to the Transaction, 

the City shall have the right to petition the STB for an order compelling specific 

performance by NS of such commitment(s); and (b) if such notification or 

determination occurs after the term of any STB oversight proceeding with respect 

to the Transaction, NS shall consent to the reopening of the Conrail Application 

by die STB for the purpose of the STB considering a petition by the City for an 

order compelling specific performance by NS of such commilment(s); and (c) in 

either event, if the STB determines that specific performance of such 

commitme.it(s) shall not be ordered, the parties agree that the STB's approval of 

the Conrail Application shall be reopened for the limited purpose of 

re onsideration of the adverse environmental impacts of the Transaction upon the 

City and of the conditions imposed by the STB for mitigation of such adverse 

environmental impacts. The parties' agreement to this subsection H does not 

constitute a waiver by either party of any other remedies that may be available to 

it with respect to the rights and obligations set forth in this Agreement. 

VIII, Submission to Citv Council, Upon execution of this Agreement, the 

City's Mayor and appropriate Director(s) shall immediately take all actions necessary to 

place this Agreement before the Council of the City of Cleveland for its earliest 
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consideration. The Mayor and such Director(s) shall recommend to the City Council that 

it approve this Agreement, and shall take all other necessary and appropriate actions to 

ensure the most expeditious consideration of the Agreement by the City Council, 

IX. STB Notification. Promptly upon execution of this Agree lent and its 

approval by the City Council: 

A. NS and Cleveland will notify the STB in writing that they have entered 

into this Agreement and will advise t t;e STB of the terms of this Agreement. NS 

and Cleveland will further request at that time that the STB adopt the terms of this 

Agreement as a condition of the STB's approval of the Conrail Application; and 

B. The City will advise the STB in writing that, in consideration of this 

Agreement, it is withdrawing its opposition to, and its request for conditions 

upon, so much of the Conrail .Application as relates to NS' acquisition of control 

of Conrail and NS' proposed post-Transaction rail operations. 

X. Conditions. The commitments set forth above are conditioned on: 

A. The STB' .̂  approval of the Conrail Application, provided that 

such approval (1) adopts the terms of this Agreement as a condition of 

such approval, and (2) includes the STB's approval of NS' Operating Plan, 

as modified by the NS Mitigation Proposal and the commitments made 

herein; and 
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B. The acceptance by NS ot'an> other conditions imposed by the 

STB upon the approval of the Conrail Application, and 

C The approval of the Conrail Application by the STB having 

become eflective. 

IN U ITNLSS WHEREOF , the undersii:ned have duly executed this Aereement. 

all as ol the dav and \ear first above written 

T i l t CITV OF CLEVELAND, OHIO 

Hon M 
Mas or 

NORIOl.k SOI THERN CORPORATION .AND 
NORIOLk SOL THERN RAILWAY COMPANY 

r 
— I 

I)a\ id R. Goode 
Chairman. President and 
Chief Executive Officer 
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Tab»- i NS OhgiDil Opcniting Flap 

Scgmeot Freifht Traias per Day Scgmeot 

Pr« Poft Change 

Rochester to Youngstown 126 17.7 5.1 

You.igstown to Ashubula* II.7 23,8 i : . i 

Ashtabula tc Cleveiar.d (Cloggsville) 13.0 36.6 23.6 

Cleveland (Cloggsville) to Vermilion 13.5 34.1 20.6 

Rochester to Alliance 37.9 26.3 -11.6 

Alliance to White 26.4 30,1 3.7 

White Jo Cleveland (CP-181) 12.5 29,7 17.2 

Cleveland (CP-181) to 
CP-190»» 

48.4 42.9 -5.5 

CP-190 to Berea 48 4 42,9 -5.5 

Cleveland (Cloggsville) to CP-190 2.0 4.2 2 2 

Berea to Vermilion 48 4 34.9 -13.5 

Venmilion to Bellevue 15.6 27.0 11.4 

Bellevue to Oak Hartx>r 7.7 27.2 19.5 

Vermilion to Oak Hartx)r 48,3 41.4 -6.9 

Vermilion Connection west of Coen Road 0 7 7 

Vermilion Connection east of Coen Road n/a n/a n/a 

• Post numbers include 7 CSX trains per da> 
Post numbers include 10 CSX trains per day 

' • • Post numbers include 2 CSX trains per da> 
tva = not applicable 



Table 2 NS Revised Cloegsvillc Conpection Mitigatiop Proposal 

Segment Freight Trains per Day Segment 

Pre Post Change 

Rochester to ifoungsiown 12.6 7.1 -5.5 

Youngs.own to Ashtabula* 11.7 13.2 1.5 

Ashtabula to Cleveland (Cloggsville) 13.0 26.0 13.0 

Cleveland (Cloggsville) lo Vermilion 13.5 139 0.4 

Rochester to Alliance 37.9 36.9 -1.0 

Al'iance to White 264 40.7 14.3 

White To Cleveland (CP-181) t2.5 40,3 27.8 

Cleveland (CP-181) to 
CP-190*' 

48.4 53.5 5.1 

CP-190 to Berea 484 63.1 14.7 

Cleveland (Cloggsville) to CP-190 2.0 13.8 11.8 

Berea to \ crmilion 48.4 55.1 6 7 

Vermilion to Bellevue 15.6 26.0 104 

Bellevue to Oak Harbor 7.7 26.2 18.5 

Vermilion to Oak Hartx>r 483 42.4 -5.9 

Vermilion Connection west of Coen Road 00 0.9 0.9 

Vermilion Connection east of Coen Road 00 11.6 11.6 

* Post numbers include 7 CSX trains per day 
•* Post numbers include 10 CSX trains per day 
*** Post numbers include 2 CSX trams per da . 
n/a - not applicable 



ATTACHMENT A. 
NORFOLK SOUTHERN'S COMMITMENT TO 

SAFE TRANSPORTATION OF HAZARDOUS MATERIALS 

Safety , including safe transport of hazardous material is Norfolk Southern's (NS') highest 
priorit>'. This unflagging commitmenu which goes beyond simply complying with existing 
regulations and accepted industry practices, has resulted in NS' industry-leading s. *cty 
performance. NS is dedicated to being a responsible member of the cotrimunities it icrves and is 
also motivated by the tenet that safety is good b- incss. Simply put, accidents arc both 
damaging and expensive, and NS is devoted to preventing them. The following summarizes NS" 
ongoing commitment to safe transportauon of hazardous materials. 

WHAT IS HAZARDOUS MATERIAL? 

The U.S. Department of Transportation (DOT) defines a hazardous material as "Anv 
substance or material in a quantify or form which poses an unreasonable risk to health, safety, 
and property when transported in commerce " This includes a rather extensive list of chemicals 
of varying degrees of hazard 

Norfolk Southem has transported over 250.000 loads of hazardous materials annually for 
the last several years wnih an excellent -̂ cty record Overall, 99.96 percent of the hazardous 
matenais shipped on NS amve without incident, and NS is continually working to unprovc their 
safety and environmcnul performance System-wide, hazardous materials traffic amounts to 
about five percent of the 3,8 to 4 0 million total carloads of freight handled by NS each year. 
Completion of the Conrail Transaction will uicrcase hazardous materials loads on some rail line 
segments, and decrease loads on others. However. NS expects the system-wide percentage of 
hazardous matenais to other freight to remain about five percent post-Transaction. 

NS' EXISTING RISK MANAGEMENT PUOGRAM FOR HAZARDOUS MATERIALS 

Prevention is the pnmary objective of the NS Risk Management Program for Hazardous 
Maicnals Prevention means mimminng nsks while maxin:izing employee safety and protection 
of the environment. NS achieves this objective through effective training, regulatory 
compliance, safe operating ptactices. equipment and nght-of-v ay maintenance, risk assessment, 
and contingency planiung. 

Employee Traipipg - Effective employee training is the cornerstone of hazardous 
matenais incident prevention Smcr 19 *3. over 20,000 NS employees have succcssfidly 
participated in the NS hazardous maicr^s iraini.̂ g program Since then. NS has provided 
refresher training annually to employees wiih key hazaidous maicr:?ls management and handling 
responsibilities - even tliough federal re{,ulaiions only require such refresher training every three 
years Environmental Awareness training is also conducted for all employees on a regular basis. 
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Regulator) Compliance - NS must abide by several federal laws and regulator, 
programs designed to ensure Jic safe handh; g and transport of hazardous matenais. mcluding: 

U.S. DOT hazardous matenais regulations (49 CFR 170-179) 
Comprehensive Environmental Response, Compensation, and Liabilirv Act of 
1980{CERCLA) 
Resource Conservation and Recovery Act of ! 976 (RCRA) 

The DOT regulations closely regulate the transportation of hazardous materials. For 
example, each rail car (or block of cars) contairung hazardous materials must have the proper 
documentation, mcludmg identification of the material and an emergency telephone number. 
Most cars contaimng haza. dous matenais must display a placard or other markings to identify the 
contents and the associated hazards The regulations also control the placement of hazardous 
matenais cars m a tram. Cars contaimng incompatible materials are not to be placed next to each 
other to reduce the nsk of a chemical reaction. Similarly, incompatible cars are not to be placed 
next to each other For example, a hazardous materials tank car may not be placed next to a flat 
car carry ing steel pipe, as the pipe could shift and damage the tank car. 

NS also must comply with Federal Railroad Administration (FRA) regulations covenng 
û ck and signal safety standards, locomotive a.nd freight car safety standards, and railroad 
operating mlcs and practices, all of which reduce the risk of hazâ 'dous materials releases from 
accidents 

Safe Operating Practices - Industry recommended safe operating practices for the 
tran'̂ portation of hazardous maicnals arc provided in the American Association of Raiboads 
(A \R) Circular OT-55 There arc four main areas addressing incident prevention: 

Key Trains art trains that carT> a specified amount of hazardous materials, and 
have certain restrictions such as a maximum speed of 50 mph and procedures for 
meeting a id passing other trairis 

Key Routes are any rail line segments with an annual volume of 10,000 car loads 
(or greater) of any hazardous matenais Key routes are subject to specific track 
maintenance requirements (rwice yearly inspections of main track and annual 
inspections of sidings), and a maximum distance of 40 miles between track-side 
safety detectors (sensors that monitor performance of passing train cars, including 
such Items as wheels and dragging equipment). Smce 1992, NS, .ppliedkey 
route requirements to roil line segments with 9.000 car loads of hazardous 
materials Track-side safety detectors are placed only U to 15 miles apart over 
the entire NS system 

Yard Operating Procedures establish s ifc train car switching operations in rail 
yards, often gomg beyond the federal regulations. ,VS has even tighter restrictions 
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limiting the number of cars of certain commodities which can be cut -off 
prohibiting any tank cars containing flammable gas from being cut-off in motion, 
and limiting loaded hazardous materials car coupling speeds to 4 mph or less 

Storage Distance defmes the mimmum distances from raibtiad mainline trac' ^ 
and passenger operations for storage and handling of hazardous matenais. In 
addition. NS has a genera! policy against transloading hazardous materials on 
company property Where transloading is approved, special precautions are 
taken lo provide spill containment and environmental protection. 

Although compliance with each of these areas is totally voluntary. NS has adopted OT-55 as part 
of Its operating policy and practice 

NS is also a member of the Chemical Manufacturers Association (CMA) Responsible 
Care partnership program. This program focuses on prcvcntioi. of accidents by adopting a code 
of management practices esublishcd by the CMA for safer handling and transport of chemicals. 
The program includes chemical transport nsk management, compliance review and training, 
safety performance reviews and recommendations, handling and storage practices, and 
emergency preparedness procedures. The incorporation of these elements into \'S' existing 
safety and environmental programs further strengthens NS' risk management of hazardous 
materials transportation 

.M&inieoince - Ma;nienancc of the railroad infrastmcturc and equipment is ar extremely 
imponani element m preventing accidents Large aiuiual expenditures are made to keep NS rails 
m "'tip-top" shape and ensure the safest travel for alt traffic, including hazardous matenais. Most 
lank cars are pnvately owned and NS is rtot responsible for their maiotenance other than ensuriiig 
safe running gear Nonetheless, accidents wiih hazardous materials cars can result from oihcr 
cars in the train Therefore, NS has an effective maintenance and inspection program in place to 
keep ail railroad owned equipment up to the required standards of safety. 

Contingency Planning • NS has ruo ty pes of plans that address potential hazardou< 
maicnals incidents These are the NS Emergency Action Plans for Hazardous Materials 
Incidents and Division Emergency Action Plans for Hazardous Materials Incidents. Both of 
these contingency plans emphasize findmg and fixing the source of the spill or release, 
containing and controlling the spill or release, identify ing the material and notifying the proper 
authoniies. and cleaning up the spill and restonng the enviromi-ent. Both plans are updat*:d as 
required by regulation, and when warranted by changes in NS operations. In addition. NS uses 
internal and external Hazardous Matenais audits to evaluate their emergency response plans and 
hazardous materials tiaming programs. 

Additional emergency response resources include invate. on-call contractors, who 
prov ide supplemental hazardous matenais handling knowledge, ftersonnel. and equipment. 
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These resources are located 5fratcgically throughout the NS system, and arc available to support 
railroad personnel and local police and fire departments dunng incidents. 

ADDITIONAL SAFETY ME ASURES TO BE TAKEN BY NS IN RESPO'^E TO POST 
TRANSACTION INCREASES IN HAZARDOUS MATERIALS TRAFFIC 

'mplementation of the Conrail Transacuon will affect the volume of hazardous mateniJs 
shipped on NS Ines. ar.d the roi-es used to move the hazardô is materials to customers. Some 
NS rail '!i.c segments wih cxpcnenc? increases in hazardous materials traffic, -vhilc other Ime 
segmen's uill expenence dec; ascs iTie Draft Environir -ntal Impact Statement (DEIS) on the 
Transaction, prepared by the Surface Transportation Board (STB), identifies NS rail lî e 
segments which are anticipated to expenence mcrcases m hazardous materials traffic n.e DEIS 
recommends specific safety measures for rail line segments projected to experience increases in 
hazardous matenais traffic above the key route threshold of 10,000 cars annually as a result of 
the Transacuon, with additional safety measures for rail line segments where hazardous matenais 
uatfic IS expected to uoublc and exceed LO.OOO car loads annually. 

NS concurs with tl e DEIS recor .mendation that the increases in hazardous materials 
transportation wanrant additional safety measures In keeping xvith the DE! S recommended 
n.itigation siP.tcgv and NS' own proactive approach to safety, and contingtm on the STB's 
approval of the joint CSX-NS application to acquire control of Conrail, NS commits to the 
following 

•Svstcm-W idf .Safi-t̂  McasupM 

NS will implcmcm its cxisung Risk Managemcm Program for Hazardous Materials 
across the entire post-Transaction NS system. This will mcludc the following specific actions: 

I. NS Will develop and maintain Emergency Actiop Plans for Hazardous Materials 
system-wide. NS has two types of plans that address potential hazardous materials 
incidents These arc NS Emergency Action Plans for Hrzardous Matenais Incidents and 
Divi Emergenry Action Plans for Hazardous Materials Incidents. Similar plans will 
be prepared and implemented for the newly-acquired Conrail rail Imes and facilities. 

NS wili maiptain apd copHpue to improve its safety policies apd orocedures to 
reduce tb? nsk of hazardous material incidcnu. NS has established a Risk 
Management Program for Hazardous Maicnal: within it Environmental Protection 
department In addition. NS corporate oî raung policies and procedures incorporate the 
safety polices and procedure, of AAR Circular OT-55 for the safe transport of hazardous 
matenais and the CMA Responsible Care p.ogram for the safe transport and handling of 
chemicals These operating policies and procedures will be implemented throughout the 
expanded NS system A Safety Integration Plan (SIP) was preparrd by NS and submitted 
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with it's application to the STB The SIP details NS" plans to incorporate the NS safer 
policies and procedures into the Conrail opcraiior\s acquired by NS. 

Local SafeK Measures - Kev Routes 

NS will provide the following nsk management measures to rail line segments that 
become "Key Routes": 

1. NS will implement tbe A^R Circular OT-5S guidelines for the srfe trapsportation of 
hazardous materi::!̂ . including 

Wayside defective beanng detectors shall »• placed a maximum of 40 miles apan 
on key routes, or an cquivalc.-it level of protection may be installed based on 
improvement in technology. 

Mam track on key routes must be insDccted by rail defect de'sction and track 
geometr. inspection cars cr any cjjivalent level of inspection no less than two 
times each year; and sidings must be similarly inspe:i«.d no less than one time 
each year 

Any track used for meeting and passing key trains must be Class 2 or bener If a 
meet or pass must occur on Ics: than Class 2 track due to an emergency, one of 
the trains must be stopped before ilie other train passes. 

Training of employees who handle shipments of hazardous materials on a key 
route must be conducted Oi'. an annual basis. 

2. NS <Aill p<-c«ide hazardous materials ''ontingency plan information to counties along 
key routes for distribution to the Local Emergepcy Plappipg Commirtees (LEPCs). 
These contingency plans will conian. .r.fc—.ation on NS hazardous materials emergency 
response plans, key sources and conucts for additional emergency assistance, and NS 
contacts The information provided by NS will supplement existing contingency 
planning efforts by the LEPCs. but ts not intended to take the place of local plarming. It 
IS neitl'.rr necessary nor cos;-€frcctive for every local firefighter and policeman to have 
the expert SKJIIS and equipment to respond personally to any hazardous materials 
emergency. Through the proper awareness traimng and contingency planning, stairsi and 
local communities wil! be able to poo! their response capability with those of federal 
agencies and NS to piv.vidc foi a more coordinated and better managed emergency 
response svstcm 

3. NS has ao established 24-bour toll-free telephone line which can be used to obtain 
hazardous materials emeiî ,;pc> respoase information. The emergency response 
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informauon "hotline* is esublishcd in the NS Police Communications Center in 
Roanoke. Virginia, which can immediately access all NS dispatch centers. 

Additional Safety Measures on Routes W here Haznrat Traffic is eipected to Double and 
Exceed 20.000 car loads annually 

NS will provide the following nsk management measures to rail line segments where 
hazardous maienal traffic doubles and exceeds 20.000 car loads annually: 

1. NS will implement tbe mitigation measures noted above for Key Routes, including 
implementation of the OT-55 guidelines for Key Routes, provision of hazardous 
matenais conungcncy pianrung information to affected counties for dissemination to 
LEPCs. and a 24-hour toll-free "hotline" for hazardous materials emergency response 
information. 

2. NS will provide hazardous materials emergency- response training drills for each 
rail lipe segment within two years after Approval of the Transaction. These drills 
will be held in cooperation with the LEPCs. and interested federal and sutc .igencics. 
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LAW OFt--ICCS 

ZUCKERT, SCOUTT & RASENBERGER, L.L.P. 
s e e SEVENTEENTH S T R E E T . N.W. 

WASHINGTON, D.C. 2 0 0 0 e - 3 < » 3 » 
T :LePHONE : ( 2 0 2 1 2 » s - c s e o 

FACSIMILES: !202) "342 -Oe?3 

( 2 0 2 . 3 4 2 - 1 3 I e 

RICHARD A. ALLEN 

Jun« 18,1998 

Via Hand Deliver, 

'oard T IWH^P 

& 

ENrjREa 
S«cr»tary 

JUN 19 1998 
Pirt ot 

PuUie Raconf 
Vemon A. Williams 
Secretary 
Siuface Transportation Board 
1925 K Street. N.W. 
Washingtcn, D.C, 2042OOO 1 

Re: CSX Corporation and CSX Transportation, Inc., Norfolk Southem C jrporation 
an''. Isorfolk Southem Railway Company - Control and Operating 
Leases/Agreements — Conrail Inc. and Consolidated Rail Corporation ~ 
Finaiice Docket No. 33388 

Dear Secretar>- Williams: 

Enclosed for filing is an original and twenty-five copies of CSX/NS-207, "Reply Of 
Norfolk Southem .^d C S X o Motion For Clarification Oflhe 'ATieeling And Lal.e Erie 
Railway." Also enclosed is :i 3-1/2" computer disk containii.g the pleading in Wordperfect 5.1 
fonnat, wLich is capable of being read by Wordperfect for Windows 7.0. 

Should you have any questions regeiding this, pleas.** call. 

incerely. 

J) L. QZJZ 
Richard A. î  llen 

Counsel for Nvirfolk Southem 
Corporation and Norfolk 
Southern Railway Company 

Enclosures 

CC" Hon. Jacob Leventhal 
All Parties of Record 

CORREw-ONDENT OfPCE* LONDON PARIS ANO BRUSSELS 



CSX/NS-207 

BEFORE THE 
SUR7 \ C . i .'ANSPORTATION BOARD 

Fill nee Docket No. 33388 

CSX CORPORATION AN 3 CSX TRANSPORTATION. I 
NORFOLK SOUTHERN CORPORATION AND 
NORFOIJ^ SOUTHERN RAIL'VAY *„OMPANY 

- CONTROI AND OPERATING LEASES/AGREEMENTS 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

REPLY OF NORFOLK SOLTHERN AND CSX TO MOTION FOR 
CLARIFICATION OF Trf7£ WHEELING AND L. \KE ERIE RAILWAY 

Applicants NS' and CSX^ submh this reply to a letter dated June 15, 1998 from Mr. 

Keith C F ien, attorney for the Wheeling and Lake Erie Railway ("Wc^LE"), purporting to 

request the Board to "clarify" certain conditions recommended by the Boird's staff at the 

voting conference in this proceeding on Jun: 8, 1998, which the Board indiĉ xted its intention 

to approve in the final written decision scheduled to be issued on July 23, 1998. 

NS and CSX do not believe the staff rcco.nmei Jatioos discussed by W&LE require 

clarification. Furthermoie, certain of the requested "clarif'cations" plainly seek to change 

rather than t-: clarify the recommended decisions. If the Board believes that the points 

discussed iieed to be clarified, the position of NS ard CSX on them is as follow :̂ 

1, Kaulage/Tr ickage Rights to Toledo and Lima. OH, NS and CSX do not 

oppose W&LE's having both haulage and trackage rights to Toledo and Luna, Ohio and Lie 

option to utiliz'? either. The precise terms of those rights, including the charges for tlie riĵ hts 

' "NS" refers to Norfolk Southem Corporation and Norfolk Southem Railay Company 
("NSR"), 
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are matters thai should be negotiated in the first instance by the parties, as has been the 

practice with respect to similar conditions in previt js cases, rather than dictated at ihe ouUet 

by the Board. Only in the event the parties are unable to agree on particular terms should the 

ĥ r̂d be asked to determine them, 

i l i n i 2. Huron Dock lease. The staff recommended 'extension of '*V&LE's lease for the 

Huron Docks," W&LE s.'eks ? "clarification" that would change and significantly expand that 

condition by (1) removing a commodity restriction in the existing lease that W&LE negotiated 

with NS and has been operating with as long as it has had the lease, and (2) converting the 

lease to a cow.itional sale that would gi> e W&LE the right to acquire it from NS. There is no 

warrant whatever for this requested mo<iification. Furthermore, any requests for ciiang?s in 

the decision, as Chairman Morgan indicated at the voting; conference, should be made after the 

written decision is issue J, not before. 

For the reasons stated in their rebuttal and briefs, WS and CSX submit that W&LE has 

justified none of its requested conditions under .he standards and evidentiary requirement-. 

establishec' by the Board's precedents. At the oral afgur.ient and at the voting conference, the 

Board members and staff indicated concern with W&LE's loss of firiendly connections, which 

haulage and trackage rights to Toledo and Lima would preserve. The Board also evidently 

acceptt̂ d W&LE's argument that NS's termination of the Huron Dock !case was Tiansaction-

related and would cause unwarranted harm lo W&LE. Extension of the existing lease, as 

recommended by the staff, will prevent any such barm. There is no justification for expanding 

the lease or for converting it to a conditional sale. 

(...co.itinued) 
^ "C.<̂ X" refers to CSX Corporation and CSX Transportation, Inc. ("CSXT"). 



As to the duration and other terms of the lease, NS believes those are also matters that 

should be negotiated in the first instance by W&LE and NS before he Board is asked to resolve 

them. NS will not insist upon retention of a 90-day cancellation provision, but believes that a 

15-yeai term is too long. If those matters cannot be resolved between NS an ": \V&LE, the 

Board can be asked to do so then. 

3, Access To A;jpregate Shippers, The staff also recommer̂ 'ied that Applicants u2 

required to "negotiate with W&LE conceming mutually beneficial arrangements, including 

a,'lowing W&LH to provide service to aggregate ship̂ r̂s or to serve shippers along CSX's line 

ho.r Benwood to Brooklyn Junction, WV." W&L'i asks the Board "to confirm and carify" 

that such arrangv nents must include various specific terms desired by W&LE.' 

No such "confirmat on and clarification" is wananted. The recommended coi Jition 

clearly expresses the ir.tent of the L̂ oard and the staff not to dictate the details of such 

arrangements unless and until t ie oarties have undertaken to work them out among themselves 

and have been unable to do so. NS and CSX are willing to engage in such negotiations with 

W&LE, and will do so. Those negotiations may result in mutually satisfac ry arrangements 

making any ftirtber recourse to the Boird unnecessary. There is no warrant for the BoĴ -d to 

attempt at this stage to dictate the specifics of such arrangements. 

' W&LE also seems to assume, cciirary to the staffs recommendation, that the 
arrangements must enable W&LE both to ierve aggregate shinpers and to sen e shippers on the 
Benwood-Brooklyn Junction Line. 
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CONCLUSION 

W&LE's request that the Board clarify or confirm various asper.ts of the conditions 

recomrr _nded by tiie Staff and approved by the Board at the June 8, 1998 voting conference 

should be denied, 

RespectftiUy submitted. 

James C. Bishop, Jr. 
William C. Wooldridge 
J. Gary Lane 
Robert J. Coone 
(Ik-orge A. Aspatore 
Roger A. Peterien 
Norfolk Southem Corporation 
Three Commercial Place 
Norfolk, VA 23510-9241 
,(757) 629-2838 

Richar J A. Alter 
John V. Edwards 
Zuckert, Scoutt ,2: Rasenberger, LLP 
888 Seventeenth Street, N,W, 
Suite 600 
Washington, D,C, 20006-3939 
(202) 298-8660 

Scot B. Hutchins * ^ 
Skadden, An;s, *jlate, Meag ler & Flom, LLP 
1440 New York Avenue, N. VV. 
Washington, D,C. 20005-2K1 
(202) 371-7400 

Counsel for Norfolk Southern Corporation 
and Norfolk Southern Railway Company 

Mark G. Aron 
Peter J . Shudtz 
CSX Corporation 
One James Center 
901 East Cary Street 
RicHjnond, VA 23219 
(804) 782-1400 

P. Michael Git .OS 
R. î 5»c'iicock 

CSX T r a n s p o i I n c . 
500 Water Street 
Jacksonville, FL 32202 

r 
Detinis G. Lyon 
Amold & Porte ! 
5:)5 r.'̂ ' Street. N.W. 
Wathington, D C. 942-5000 

Samuel M. Sipe, Jr. 
David H. Coburn 
Steptoe & Jo>inson LLP 
1330 Connecticut Avenue, N.W. 
Washington, D.C. ?.0036 
(202) 429-3000 

Counsel for CSX Corporation and CSX 
Transportation, Ivc. 
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CERTIFICATE OF SERVICE 

I , hereby certify that on this 18* day of June, I99i>, I have served the foregoing CS . ^ S -

207, Reply Of Norfolk Southern And CSX To Motion For Claritication Of The Wheeling And M H i 

Lake Lrie Railway, on all parties c "record by first class mail, postage pre-paid, or by more 

expeditious means, and by hana uciivey on the foi" wing: 

The Honorable Jacob L .'venthal 
Administrative Law Ji dge 
Federal Energ> Regulator) Commission 
Office of Hearings 
825 North Capitol Street, N.W. ^ " 1 
Washington, D.C. 20426 

Richard A. Allen 
Zuckert Gcoutt & Rasenberger, LLP 
888 17* Street, N.W. 
Suite 600 
Washington, D.C. 20006-3539 

D.ited: June i8. 19̂  ? 
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DENNIS G LYONS 
(202) 9 4 2 - 5 6 5 6 

A R N O l O Sc P O R T B R 
oSSTA'ELrrH ,=.-̂ REET. N W 

wASKiNC.rN. nc 20004-icoe 
' ' O i l O ^ i - f j o O 

ENTERED 
O.'Vice of the Sccrttary 

JUN 19 1̂ 38 
Part of ^ 

PuLilc Raconl 

June 19,1998 

BYH/Wr DELIVERY 

Tl.". Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
Mercury Building 
Room 700 
1925 K Sbwt, N.W. 
Washington, D.C, 20423 

J 

Re: Finance Docket No. 33388. CSX Corporation and CSX 
Transpo* tation. Inc., Norfolk Southern Corporation and Norfolk 
S:* ithern Railway Company - Control anu Operatirg 
Leahies/Agreements — Conrail Inc and Consolidated B ill Corporation 

Dear Secretary Williams: 

Enclosed are sn original and twenty-five (25) copies of CSX/NS-208, a letter 
brief on behalf of CSY and NS, constituting the' "Response to Motion to Strike, gtc 
filed by Wyandot Dolomite, Inc." in letter form, for filing in thft above-referenced docket. 
A certificate of st 'y 'xce is made, at the end of the letter brief 

Please note that a copy of this letter filing ̂ 's also enclosed on a 3.5-inch disk«;tie 
in WordPerfect 5.1 format. 

Thaiik voi» for your assistance in this matter. Please contact me (202 -942-585?.) if 
you have any questions. 

Kindly date stamp the enclosed additional copies of this <etter aiid the enclo-ures 
at the time of filing and return them to our messenger. 

Res^t(ully vour^ 

;imis cr. Lyons 
Counsel for CSX Corporation and CSX 
Transp .^rtation. Inc. 

Enclosv:res 
cc: V "arties of Reco-d 



A R N O l ^ E ) P O R T K R 
5 5 5 TWELFTH C1REET. NW 

WASH^NC^ON, DC 20004-I206 1^ f^'*\Qs . ^ 0 ^ 

DCN.v!!.- G LYONS (202:942 5000 ~ ^ 

1 2 0 2 1 9 4 2 5 8 5 8 FACSIMILE ,20.- 842 5900 
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June 19, 1998 

B y HAND DEUVERT - 25 Copies 

The TlonorabJe Vemon A. Williams 
Fecretai/ 
Surface Tr nsportation Board 
Mercury Building 
Room 700 
1925 K Street, F.W, 
Washington, D.C, 20423 

Re: Finance Docket Nc 33388, CSX Corpo.-ation and CSX 
Ti insportation, Inc., Norfolk Souty.em Corporation and Norfolk 
Southerr'. P:iilway Con.pany - Control and Operating 
Leases/Ac-eements - Conrai/ Inc. and Consolidated Rail 
Corporation 
Response io "Jlffotton to Strike," etc., filed by Wyandot 
Dolomite, Lie. 

Dear Secretary Williams: 

We have received a copy of a letter addressed to the board, through 
yov dated June 16, 1998, from counsel for Wyandot Dolomite, In^. 
("WyanJot"). It is one of a series of letters that has been submitted to the 
Board b^' various protesting parties irr this case subsequent to the June 8, 
1998, voting conference, in an efiori to shape, favorably to the letter writers, 
the conditions vo be inposed on the Transaction in the Boar'a s written 
decision, anticip ^ted for July 23, 1998. 

While we are not certain as to whether the Board wishes LO receive 
such letters, let alone responses to them, since the Wyandot letter cor-tains a 
"Motion to Strike," CSX and NS do wish to respond to it in this letter. We wish 
tc stress i l l pa^-ticu ar that there is no basis whatever for Wyandot's claims tiiat 
CSX and NS made misrepresentations or otiierwis^ acted improperly in stating 
to che Board jvhat they were willing to do for Wyaridot. 
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The subject of the Motion to Strike appears to be a letter, or at least a 
portion of a letter, which we vn-ote tc the Board, dated Ju le 6, 1998, on behalf 
of CSX and NS in response to a request by the Board tbiough its Chairman, 
made at the close of tjie oial argume:it on Thursday, June 4, for lists of 
witi;drawing pfi. ties and of conditions in settlement that the Applicants 
proposed. Transcript, June 4, 1998, at 475-76. 

The specific issue raised by the Motion tc Suike appears to be that ti.e 
Applicants in their June 6 letter made public a settlement agreement drafted 
and advanced by Applicants. The pro^xised settlement agreement had been 
exec ited by both CSX and and by idartin Marietta Materials ("Martin'). The 
agreement as signed hy Martin came into effect independently without the 
necessity of it being executed b̂  the other two aggregate shippers. 

The proposed setdement agreement >iad been described to the Board 
at the oral aigument on June 4, 1998, and had been then proffered as a 
condition that the Applicants would a».cept. Mr. .Mien, counsel for NS, 
described the proffered agreement as follows: 

With re pect to the three Ohio stonf* shippers that 
have presented reqccsts for conditions in this case, we 
have had discussions with them with respect to thê r 
problems and have trier! very hard to work out their 
problems. We have not succeeded in reaching an 
agreement wi'b all of them. 

Mowever, for perfectiy valid and independent 
commercial r'iasons, Norfolk Southem £md CSX 
concluded that, well, indeed, if a reciprocal grant - not 
a reciprocal, but a grant to each other oi operating 
rights would mal:e sense, a grant to each other of 
operating righ:s that would permit one or the other of 
them to corti lue providing single-line service to those 
three shippers on the - for tiic n.ovements that they 
are currently mo» îng, would nial'e sens to lx>th of our 
railroads. Because of, really, the unitiue nature of this 
transportation - its fairly short haul, it's a very low-
rated commodity - and for that reason, we have agreed 
among ourselves and have reached an agret̂ aent with 
ourselves - between ourselves - to give et.ch other 
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operating rights to permit single- line service tc these 
three shippers. 

We have offered each of those shippers to sign 
on to '-̂ at ag -eeraent. One of them - Martin Marietta -
has done so, and has, therefore, withdrawn fr im this 
proceeding. The other two are not satisfied even so -
even still with what we have agr**:; i to do, I think 
they - I suppose that ti»rv want more and want to be 
£.ble to have single-line serv xe for the rest of time to 
wherever they may wan. co go. 

(Transcript, June 4, 1998, at 371- 73,) Mr, ALcn thus made it plain ii. the o|.en 
hearing, on June 4 that the offer was one of movements which it commercially 
made ^ense to CSX and NS to operate on a single-line basis; that Wyandot eind 
Nation^ l̂ 1 ime ai d Stone Company ("National Lime") were being oftered the 
same termv; as Martin: that they had turned those tenns down; and that the 
terms did not cover "for the rest of time" c* "wherever •hey may want to go." 

The present writer later in the April 4 hearing made it clear that CSX 
joined with NS in proposing the terms of the agreement which Martin had 
accepted £ts conditions acceptable to CSX and NS not only lor Martin but for 
Wyandot and N.̂ itional Lime, (Transcript, June 4, 1998, ''• 434.; 

The submission by the June 6 letter of the proffer ed conditions, both 
for Martin which had settled and for those two shippers who had noi:, but for 
Hhose benefit the condition^ were proffered, fulfilled the reques t for a \^Titten 
presentation made by the Chairman at the dose of the hearing on June 4.' It 

' Wyandot ta:;es CSX and NS for having "drafted the Martin settlement agreement to 
contain the tenns of the proffered settlements to both Wyandot anc* National. The 
Primary Applicants' underhandedness is shocking and ought not to be cor aoned." 
(Letter, t<t 7, n,9,) Why this is "underhanded" or "shocking" is not apoarcnt. The two-
page proposed agreeme:>t was drafted without any knowledge of which, if any, of the 
three aggregate shippers would accept it; it was not the "Maitin settlement agreement" 
at all when drafted, but a proposal to all three shippers. The individual copies 
prepared for signature by the in'Ii-̂ ddual shippers followed the same format, showing 
each shipper the single-line routes proffered to the others. See tho attached versions 
as tendered to Martin, Wyandot and National Um. for signature. This foimat had the 
effe :t of preventing any of the three from having concer is Jiat others of the three were 

Footnote continued or next page 
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simply confirmed the representations made orally on June 4 at the hearing. It 
further identified representations to which the Board has admonished 
Applicants to adhere, (Merger Team's Fined Recommendation #31,) 

The premise of the Mcdor to Strike appeal s to be that a par^' who has 
made an offer in compromise cannot make that offer public; in other words, 
that he must t-eat his own offer as confidential, even though he has no 
agreciij ;nt with anybody to treat it as confidential. There is no support 
whatsoever in the law frr any s.' :h contention, ai. 1 none 'S cited by V/yandot. 
The per inent rule, as codified in Rule 408 of the Federal h u/̂ s ofE ndence, 
simply say. that: 

Evidence of (1) furnishing or offering or 
promising to furnish, or (2) accepting or o.ffering or 
promising to accept, a valuable cons-ideratjon in 
compromising or atterapung to ^ ,r̂ p»-orr;ise a claim 
which was disputed as lo either validi.;, -̂ r s aount, is 
not admissible to prove liability I'or or invalidity of the 
claim or its amount. 

•11:*̂  decisions of the federal cou ts confirm that there is no policy or legal 
rule against permittifig ,m offeror of a settlement from discJ -ising, or even using 
as evidence, his own offer. In Cruer v. KFC Cor-j.. 768 F.2d 230 (8* Cir. 1985), 
permitting an offeror *o place its off̂ r in eviden'̂ e, the court observed that: 
"The rule [Rule 40b] is concerned witli excluding proof of nmpromise to show 
liability of the offeror." The court cited McCormick, McCormicfc on Evidence 
§ 264, at i (E, Cleary 3d ed. 1984). (768 F.2cl at 233-34.) A similar result 
wa? rer.chc d in A 'orleu-Murphu Co. v. Zenith Electronics Corporation, 910 
F. Supn 450 (W J . Wise. 1996). rev'd on othe r around.';. 1998 WL 166122 (7th 
Cir,, April 10, 1998) (ruhng on admissibility of offer in conipromise not 
disturbed). In the Morlev-Murphy case the c:ourt observed, in reference to use 
of its own settlement oroposal by an offeror: 

Footnote continuct̂  from previous page 
offered a different and better deal than the one which it was being offered. How tliis is 
"ur derhanded" ov prejudices the nonsettang parties is hard to imagine; it disclosed a 
willingness on CSX's and NS's part lo compromise (on a win-win basis), not the 
willingness of National Lime or Wycjidot to compromise, sirce they have not evidenced 
any such willingness, Mr. Allen's remarks on June 4 nuoted above made this crystal 
clear. 
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In this insl mi;e, the dual rationales for exclusion [of 
offers in compromise] ai not implicated because 
defendant is oJtring in evidence its own settlement 
offer rather than an offer by the opposing pai-ty. See 
Crues V. KFC Corp., 768 F.2d 230, 23-34 (8* Cir. 
1985) (use by offeror to show unreasonableness of 
recipient not excluded by Rule 408 because rule 
concerned with "excluding proof of compromise to 
show liability of tl-.e offeror"); 23 Charles Alan Wright 
and Kenneth Graham, Federal I*ractice and Procedure 
§ 5308 al p. '̂ 43 (1980) (prohibiting use by party of its 
own compromise offer on the basis of le 408 "makes 
li ctle se nse" because the policy of encouraging 
•jettlement offers is not implicattd). 910 F. Supp. 
at 456. 

Whil'̂  the Rule might have limited the purposes for which Wvandot could 
have used the oifer contained in the Settlement Agreement ag£unst CSX and 
NS, tiie Rul'̂  is not pertinent here, since CSX and NS's purpose for putting 
their own offer forward is not to prove ' liability for or invalidity nf a cla^m, but 
simply to express tiie willingness ol CSX and NS to submit to the arrangements 
sei forth in the proposal. Indeed, the purpose of putting it forward was not to 
have the offer used as evidence at all, even tliough the cases cited hold t̂ 9.t an 
offeror Jiay use his rejected offer as evidence if pertinent to an issue in the 
case. The offer was put forward simply (a) as defining the basis on which 
Martin had settled, clearly of interest to the Board in imposing a condition as to 
it, and (b) to indicat" the conditions which the Applicsmts were willing to accept 
with respect to Wyandot and National Lime. CSX and NS could have made 
their proposal pui)lic at the time they made it, and ̂ vyandot would have had no 
complaint; the face that they waited until Wysmdot decline.: to sign th,; 
settlement agreement does not alter the matter. 

The motion to strike should accordingly be denied; the submirsion was 
one requested by Uie Board and making it violated no principle of law. Had 
CSX and NS disclosed some willingness to compromise on the part of Wyandot, 
the principles that Wyandot appears to urge might well have been applicable. 
But no such compromise has been pr.t forward by Wyandot, so that is not the 
issue. 
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Indeed, Wyandot's approach to the relief it requests and reqv >es 
remains, as page 5 of its letter demonstrates, what it always has been, it wants 
to maintain single line service, net only to points where it is actually moving 
agglcgate.̂ ^ at tiie present time, but wherever it could conceivably move those 
aggregates cingle-line on the present-day undivided Cv^nrail. Moreover, these 
requirci.ients - that CSX and NS jointiy provide Wyandot single-luie service 
which dô ,s not nrplicate any present actual single-h ' i moves - are 
' permanent," say.? Wysindot; the "single-line service" over routes that are to be 
no longer in .'act single-line must be kept open perpetually. And, clearly, no 
test of whether the service is an efficient one for the railroads (as the service 
trey offered in the proffered agreement was) is to be imposed, according to 
Wyandot, 

Each of the actions taken by CSX and NS to address the concems of 
shippers whose current single-line service will become joint-line service post-
Transaction has been offered voluntarily. In accepting and imposing these 
voluntary arrangements, the Board creates no legal precedent regarding 
conditions in control proceedings. It should be pointed out that the creation by 
spin-off iVom a major railroad of every regional railroad or short-line carrier s 
with it an inevitable change for r̂ ome shippers of s ngle line to joint-line service. 
Im ;osing a nonvoluntary condition like that demanded by Wyandct in this 
Finance Docket would have a severe chilling effeci. on the creation of new short 
lines and regionals - a precedent not justified I y Wyandot's overreaching 
demands. 

Wyandoi's proposal to keep op<:n forever, despite a permsment change in 
the rail map in tiie Eastem United S ates, theoretical pres2nt-day single-line 
routings which are no<̂  be'ng used or never have been used would condemn the 
railroads to provide ineificier t routings in perpetuity. 

In another of this series of letters, dated June 18, 1998 i 'LS-9), 
Natic nal Lime supports the Motion to Strike, repep.ls some ma«̂ erial it 
previ )usly submitted in another such letter dated June 8, 1998, aiid urges 
conditions under which it is to be given jmgle-line service over jcint-line track, 
even where single-line service makes no economic sense to CSX and NS. The 
notion that, as Natior̂ al Lime claims (June 18 letter, pages 5-6) that single-line 
run-through trains operated by a single carrier should be required to be made 
up to Cc \ry as few as one or two cars, not simply of aggregates but of more 
higlily rated lime and other materials, to a variety of destinations in perpetuity, 
IS li dicrous on its face. Any movenientc of National Lime not qualifying under 

mi 
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the proffered condition will remain eligible for the relief available under the 
NITL Setticment, Paragraph III fE). And the final subparagraph of 
Pa-̂ a.graph 14 of the Merger Team's Final RCV̂ OT .imendations, approved by the 
Board at the voting conference on June 8, 1998, also may be pertinent. 
National Lime, like Wyandot, seeks to condemn the railroads to provide 
inefficient routings and to supnort inefficient movements in perpetuity. 

The setticment accepted by Martin and rejected by Wyandot and by 
National Lime, instead, reasonably terminates (unless renewed by the two 
sides) after a five-year period of transition, during which the shippers may 
serve present customers on a single line basis while developing new markets 
that they may serve via efficient rail routes. 

The motirn to strike should be denied. The "three-aggregate shippers" 
condition should be imposed in the form described by Mr. Allen at the June 4, 
1998, hearing and set forth in the F' bmission of June 6, 1998. This appears 
to be clearly the intent and letter of î em 23 of the stafTs "Merger Team's Final 
Recommendations," approved by the Board on June 8 at the voting confe.-ence. 

We £ire authorized to say that NS joins with CSX in this response. 

An original and twenty-five copieu of this letter are b-ing provided, 
together with a diskette containing the text of the letter, readable in 
WordPerfect 5,1 format, 

I certify that copies of this letter are being sent to all parties of record 
on the service list by first-class mail or more expeditious means. 

Respi 

Dennis G. Lyons 
Counsel for CSX Corporation and CSX 
Transponation, Inc. 

Attachm.entG 
cc: Hon. Jacob Leventhal 

Richard A. Allen, Esq. 
Service List 



SETTUmENT AGBECMENT 

NORFOLK SOUTHERN CORK F.ATTON:S) and CSX CORPORATION (CSX) on 
bchmlf of xheir » a canier suUidiaDes, NORFOIX SOUTUEKN RAILWAY COMPANY (NSR) 
and CSXT TRANSPORTAUON. INC. (CSXI) teve «3cd » applicatioo before the Sutftce 
Transportoiwa Board (STB) hi Ftnance Dockat No. 333tt (AppUcaaon) for the auihority to 
operate and conuol spaciSed postiiMtt of CoocaiL 

CSXT and NSR xtcoffaac that tb« txwBapmtnm aoribuies of shon-lural aggnrgate do out 
in all infl.mcf»lend theraaelves to effidwa joatt iiae rafl saivice. 

CSXT and NSll fbrdicr recai^'x tlart CSXT ̂  ope.^ ceit^ 
Ohio Ihat will save svme ohgin points of MAR.I1N MAMEITA MATERIALS, INC. (Jvlanin) 
N A i AONAL L I M E A N D S T O N E COMPANY (>Moiial) and WyA)4D01 TE DOLOMITE. 
INC (Wyandouc) and NSR will opaaxe ceitui Comail Inies in eastern Ohio that vAU sr.ve 
cenaki stone destination points to which these stout shqipeis have xecently shipped. 

In light of tha fbresoioB. CSXT and NSR afice as follows: 

1. NSR. will gimm CSXr opentiooai ngbs beMcen Cirstline and Wooster. Ohio, so 
that CSXT may provide ite fteKliottl cqoivalait of siiigle-l^ 
Natiooai's aegregaie mflic htfv>̂ mm Spoic and Woosux. Ohio. 

2. NSR will enmi CSXT openoioaal lt|to henveen Crenline and Mliance. Ohio, so 
ihai CSXT may provide the fimaiacnl aqpMvU of s i i ^ 
Wyaadotxe s aggir 'a» tiaffic bcOMeoi Cney and Alliance, Ohio. 

3. CSXr will giant NSR opcariwial rigte brtween Tok and Woodvnje, Ohio, so 
That NSR may provide the ftaictleaal aqnival of siiiBle-ltae service to Mania 
fbr aisgicgaic txaZSc betwaea WooMlk and TwinsburE. Ohio, and betwcm 
Woodville and Hugo, Ohio. 

4. CSXT will bavc full pricina auxfaohiy for laies and iiTOSpoftaiion oontncis for the 
xaiitnnspoitmion outlined iTiP^npapiM land 2 •bove. NSR wiU have the same 
pricing auduttity for the tail tiampQgriionouilined in Pangraph 3 above. 

5. 7bc above.memioned opnating ticl«s aad «ng)fr-Hi»r service will penain to 
shipments to cunent receivett of atone jW|nuiu atth« above-refetenced 
desdnations in unit trains or blocks of 40 or moie can. and will apply on!" to 
movement of a(;̂ egaie ;.iTCC 1421965 and 142 WOX and net lo lime, 
sĥ jpmems. l^i« amaftenem wiD maam it: place for five (5) yeazs. Rtnewal 
will be at the ni.>tua) discmion of NSR and CSXT. 



IP 

6- rh£ jmt^a hcRto acknowledga that CSXT aad NSR ate proposing the foregoine 
fonetionai eqnival«nlof«ingJ».Ia»samee and related opcnoing Hghtx beeaose. 
given tho rooie:. and disiaacaa lB?olvaii. U appeals to NSR and CSXT TO be 
economicaiiy supen or for CSXT aad Nap. thm is Joim-liir serr ca. CSXT and 
NSR WiU make aU legutamry filiD|s nccacoaiy to impkme.: use foiesoiag w 
sooo « practicable, so as m become afiEbetiv? on the date on whSch the divided 
allot di an of CoajaU's linet Ibr Opetawm by NbR. and CSXT is eflecied. 
Move««ts not qualifying foiAe above txeaonmt, such as lime, oi which may for 
any '̂ t̂ Jer Teasoa not be eligible for such tieaimcnx wijl remttn eligible for 
handhng Mufcr tbe tenns of Pangraph W£. of the NITL seirlemcnt with CS:vi 
and NSR dBKd as cf December 12, 

NORFOLK SOUTHERN RAILWAY CSX TRANSPORTAUON, INO 
COMP.<NY 

Accepted tcir. 2^ day of ^-^.^y l^g AjxmpitA this J^dny nf ^^-^ 

By:. \ ^ / (^Jf By. ' A^^ki^/(Ju^gcJ^-

In reiunj for tha abova-iefismncad aetiana ofNSR «id CSXT, Martin agtces to 
resdnd and vlihdmw its tscpasi for pcotectivv oood̂ 'tioos, its suppon for condidons proposed by 
oUiers. and opposition tc the Application at the STB. aad fu - « agrees to support the proposed 
'transaction. 

MARTIN MARIETTA MATERIALS, INC 

Accepted this day of , 19Ĉ  

By:_ 



SrrnJCMKNT AORECMIKNT 

NOP FOV L SOUTHERN CORPORATION (NS) and CSX CORPORATION (CSX) on 
behalf of their rail earner anhniMiiies. NORFOLK SOUIHERN RAILWAY COMP>iNY (NSR) 
and CSXT TRANSPORTAlIOBi INC. (CSXT) have filed m applicatioa before the Surftuce 
Ttansponacion Board (TTB) inffaaace Docket No. 333U (Applicaxif i) for the amhority to 
operate and control spccifled pnmons of Comil. 

CSXT and NSR *ccognn2 thai the tw^posiaiioaamibutes of shon-hauJ aggrei^ do not 
in aU insttncu lend themacbesm eflidcotjoim line rail aerviocL 

CSXT and NSR fonbn^meogfiizc thai CSXT wiU operue certain Coiirail 1 ^ 
Ohio that wiU octve stcne oiigm points of MARTIN MARIETTA M A T E R L S L S . INC. (Martin). 
NATIONAL LIME / L N D STONE COMPANY (Naiiaaal) and WYANDOTTE DOLOMmE. 
INC. (Wyandotte) raid NSR ymM. ppciaia ccnaia ContaU Inx* in eastern Ohio that wHl serve 
certain stone dernrjation pointsm wrtuch these sinaa ih^peet hnve iccemty shipped. 

In licht cf the .<btccoioc. CSXT Mid NSR ̂ ne as folknws: 

1. NSR >wiU Beam CSXT opeiadaialriidils between Crestline a ^ 
that CSXT TiiayfKivida The fhaeiional cqui^^j; of sjogle-Une servio? to 
NstionaTs BggiffpK cndBc between Spon and Wooner, Ohio. 

7. NSR will givnt CSXT opexadenalnghlibr'MenCRStKae and Alliance, Ohio, so 
that CSXT may invide tha Amctional equivalent of single-line service for 
Wyandotte's aggpegaie ttafflc benwaen Caiey and Alliance. Ohio. 

3. CSXT wiUgiaitfSlSRopemtiQnalTiif^ between lokdo and Woodville, Ohiô  
that NSR luqr pmaride tha ftnoiov^ eqidvaknt of singl̂ aiDe sendee to Martin 
for aggregate t c A becwea Wor MUeandTwinsburg. Ohio, and between 
Woodviile aad Hi«o. Ohio. 

4. CSXT wiU have fog pricing aaihooty foi r a » and transponation coMttaosfOT 
laUizanspoitationmtthnadiaPnaffaphs ) and2above. NSR will have ibe same 
pricvrjg aathoniy ̂ the mU transportation outlined in Paiagi^ 3 above. 

5. "Vhe above-ncmioBad opecadog ttglKK and singlo-line service will pertain to 
shipments to cunntrecetvtn of sloae shipmena mi the abqrr-referenced 
rtrsiinations io vdH tains or bfocks of 40 or more cau. and v/iU apply otUy to 
movements of agpegate (STCC l'V2l96i and 142199C), Mdootto lime, 
shiptoents. This nmEBncM will remain in place for five (5) years. Renewal 
will beatdieinuo«IdiscseiionofNSRandCSXT. 

MP 



T^c panies hexcm adcnowkdga (hat CSXT and NSR are pioposiDg the foicgoiag 
AinCQO: «1 equivalent of siâ fĉ linB service ad reiattd opexanng rights because,̂  
giver, the t ooves and distances involved, it appears to NSR aad CSXT to be 
ecoBomieaily tjipcxior for CSXT aaiNSR llan is joim-̂ ine anviee. CSXT and 
NSR voU make all icgulaaxy filiagi aecnsny m inqdctnaat tha fotcgoiiig as 
soon as pTBctscable, so as to beeome efltanve 00 the dale on «diich the dh^ 
•i!.jcatioo of Conrail's Unet for nprraHon by NSR and CSXT i<s efliectcd. 
Movements not qmtliiywg for the above nramifnt. nuh as Hmc, orwhich may for 
ô  y other raason not jeeligihkforiuabiieaaikiat will remain .JigjUe for 
handling ondcr foe tcxtns of Pai^apb HtE of die NTTL senlemem wtth CSXT 
andNSRdatedas of December 13,1997. 

NORFOLK SOUTHERN RAILWAY CSX TRANSPORTATION, INC. 
COMPANY 

Ajccetrted this /<f dav of ^^^^ ' - • Accetnedthw /^C day of Q-^'*^ • 

ay ^J^:^fu)j£LiUj^ Bv: f}OMu'J^ 

In Tccom for tbe above-iaforttOEed actions of NSR and CSXT, Wyandotte agrees lo 
promptly rrsciad and wifodmw its retfoast for pmtactive conditions, its suppon for conditions 
propored by otherx. maA opposhion ti the AppiicatioD at the STL. and fortfaer agives to suppon 
the pr-opoced txaosactioii. 

WYANOOTTE DOLOMITE, INC. 

Accepted this day of , J 998 

Br. 



SETTLRMIIfT AGREEMENT 

NORFOUC SOUTHER N CORPORATION (NS) and CSX CORPORATION (CSX) on 
bdialf of their rail canici subsidiaries. NORFOUC SOUTHERN RAILWAY COMPANY (NSR) 
and CSXT TRAN^ORTAHON. INC. (CSXT) hmrc Sled an appiicatiwn before the Surfaa: 
Transportation Board (STB) in Finaaec Dodcai No. 333tfl (Apphcation) for the mithority to 
operate and conlio) specified ponkms of ConmiL 

CSXT and NSRtccogiaae that tha iiipiji wiuu amibutes of thott-haul aggregate do not 
ta all insonces itntC themselves to e£&cietii joint Nni» ral) sefvice. 

CSXT and NSR fortheriTfffgnigrtibwt CSXT will operate certain Comail lities in westem 
Ohio that. -.crve stone origin poinis of MARTIN MARIETTA MATERIALS. INC. (Martin). 
N A T I O N A -iME AND STONE COMPAHY (Nadm si) and WYANDOTTE DOLOMITE, 
INC. (Wyandotte) and NSR will openic cctnin Coniail Unrs in ea.5tem Ohio that wjU serve 
certain stone destination points to which thcae sione $hipf tis have tecemly shipped. 

In light of the foregoing. CSXT aad KBRafpce as follows: 

1. NSR will giant CSXT otw tsjimwi liulnt between Jie- Jmeand Wooster, Ohio, so 
that CSXT may provide tha fonHional aquivalcal of singlê înc service to 
Nuional's aggregate trafBe beMeen Spore and Wooster, Ohio. 

2. NSR wiU giflstt CSXT opf nlimnl rights between Crestline aod Alliance. Ohio, so 
that CSXT rnay provide the foftional equivalent of singkslinc service for 

yandolie's aggiegNie tmlfic bataiaan Carey and Alliance. Ohio. 

CSXT will gmnt NSR npaiariaaal rights between Tokdo and Woodvflle. (3hio. so 
that NSR may provide the fiaa-^iwil eifuivalem of stnglĉ line service to Martin 
for aggregate imfBc between '«ood;nUe and Twinsborg. Ohio, aud between 
Woodville and Hugo, Ohio. 

4. CSXT v.iU have foUpridngakdhoDiy for tates and tFansportaoonoomcacis for tha 
tail tiansportatioaouitliaBdjiolhngiqdlS 1 and 2 above. NSR will have the same 
pricing anfoority forthe nil (i mtjiKiMUm omiined in Pâ î graph 3 above. 

5. The aboveHmentionad opcratiag xifhts and singlr-line service will penain to 
thipmetttsto r.umntseceivarsofsmneshipme:!itsotthec> ovcHrebscnecd 
dĉ inations in unit trains or bJocks of 40 or more cats, and wilt ̂ ^ly only io 
movements of aggregaic (STCC 1421965 and 1421990), and sot to lime 
shipments: This airangemem win tva«tt in place for five (S) yews. Renewal 
wilt be at the mutual discretiim of NSR and CSXT. 



The parses horto ackiv wlodge that CSXT and NSR ar= proposing the foregoing 
ftinr.tionaleqBivalemof<uagie>linasc «ke and related operating ri|^ because, 
given tĥ sTOMBsi and distances involved, it appcaas to ŜR and CSXT to be 
ixoiujmkaUysiqxnOTftff CSXT wd NSK than is joini-lixicsc^ CSXT and 
NSR will odnioe all regubteiy filings nacsasar.' Mo is l̂emam tha fofegoiog as 
sooA as pncteable, so as 10 bctoae efiEeclive on the date on which the divitkd 
allocation of Comaifs lines for opomiiflo hy NSR aad CSXT is effected. 
Movements K K quatifyiag for the above ueanncnt. sta:h as lime, or whirh may for 
any other teaaoa not be eligible for sochtr̂ SOnent will remain eligible for 
handHng imdkr foe letros of Pamgitph UI.E of the NITL setticment with CSXT 
and NSR dited as of December 12, lv97. 

NORTOI-K SOUIUERN RAILWAY CSX TRANSPORTATIOf I N C 
COMPANY 

Accepted this / " ^ day of p^ZM^^ . 199S Acct-yited diis day of ^ 

Bv: ^ A j l c d c Z B v : — ' 

In return for the ahovMcfozenced t Jtions of NSR and CSXT, Naatmal agrees to 
promptly rescind and withdnw its rtqotst for laniective conditions, its stqppon for conditions 
propn >ed by others, and opposition to the AppltcahoiA the £ fB. and fozfoer agrees to support 
the proposed transactioa 

NATIONAL l^iME AND 9It^NE C O ^ A N Y 

Accepted this day of , 199t 

By:. 
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W R I T E R S D I R E C T I I U M a E R 

BY HAND 
ENTERED 

Offica cf th« SMratny 
Hon. Vemon A Williams 
Secretrry 19 q̂gg 
Surface Transpoitation Boiird 
1925 K Street, N W. 
Washington, DC 20423-0001 

e-art ol 
Pubtlc Racora 

Re CSX Corporatio and CSX Transponation Inc , Norfolk Southem 
Corporation and Norfolk Southem Railway Company — Control md 
Operating Leases/Agreements ~ Coiuail, Inc and Consolidated ".ail 
CorpoKition, STB Finance Docket No 33388 

NLS-9 

Response of National Lime and Stone Company 
in Su{.'nort of Motion to Strike md 

Requests for Reconsideration and Clarification 
of Wyandot Dolomite, Inc. 

Dear Secretary Williams; 

National Lime and Sionc Company (National) h ?reby responds to the "Motion to Strike, 
and Requests for Reconsideration and Clanficailoh" filed by Wyandot Dolomite, Inc. (Wyandot) 
on June 16, 1998 in this proceeding. Wy,ii.,iot requests that the Bo?\Td take two actionr prior lo, 
or as part of, the Board's written decision in this proceeding. For the loasons stated below. 
National supports Wyandot's requests 

Background 

In a June 6, 1998 letter, the Primary Applicants unilateially filed several "proffered 
conditions" purportedly designed to address the protests â d requests for conditions submitted by 
various paiies One such profTer-̂ d condition was an unexecuted "Se'tiement Agreement" 
between Nortolk Southem, CSX Wyandoi, Natior.jl and Martin Maiictta Materials, Inc. 
(MMM). The June 6, 1998 lett< r Indicated t uu this proUcr of'.onditions was be- .g extended to 
National Wyandot a IMM ' regardless of wiiethcr«' ey ak- ee tc ûch Agreement or not." 

W.AGRKGOl: 191865 l.WPD 
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The "pioffer of conditions" regai.iing N'tional contained in the Primary .Applicants' June 
6, 1998 letter is blatantly inconsistent with repi csentations made by the Primi-ry Applicaiits or the 
record in this case During oral argument before the b">ard on June 4. i ^98, Nationa' stated ts 
request for conditions ',n clear terms "National only asks that tl' stati's quo be maintained Ve 
plead that the Board order the app'icants to negciiate with National tlie arranuc-ments needed to 
assure the continuation of' he single-line serv ice that is the lifeblood of Natiurial's busini;ss, and 
required ty Nfiiionnl's custr>mers to obtain necessary industrial minerals at reasona'jle costs." 
Jun^ 4. 19"S Oral Argu'nent Transcript, at pat'e 131 In support of this request, National 
explained the importance of Nationcl's .x'sting single-line movements frum both Bucyrus (Spcre) 
and Carey, Oh!, .o points in eastern Olio, Pennsylvania and West Virginia Ar explained in 
National's prior pleadings. National currer tly relies on single-line service from Conrail (1) to ship 
industrial minerals from Carey to eastern markets, and (2) to ship aggreg ites from Bucyrus to 
eastern markets ' 

In their rebnital argument, counsel for the ' nmar> Applicant, made si veral sweeping 
claims that apj '̂ ared to address significant aspects of National's protest and ret.;uest for 
conditions Mr Richard Allen, speakin • Oi- behalf of Norfolk Southern, strted: 

With respect to :h. three Ohio stone shippers that have 
presented requests for conditions in this case, we have had 
discussio IS with them with respect to ihei r>'.ouI ;ms and h?ve tried 
very lia/d to work out their problems 'r. > e not succeeded in 
reaching an agreement with all of thenv 

However, for perfectly valid and independent commercial 
reas'- .s, Norfolk Southern and CSX concluded that, well, indeed, if 
a reciprocal grant -- not a reciprocal, but a grant to each other of 
operating rights would make sense, a grant io each cthc of 
operating riglns that would permit one or the other of them to 
continue provuiing single-line seivice to thcsp hree shippers on the 
" for the movem-jnts thai liiev are currently moving, would make 
sense to both of our railroads 

* * * * * 

See Attachments I , 2 and 3 hereto As Attachment 3 shows, and as National's counsel 
statea in oral argument, one of National's requests is that Norfolk Southem acquire certain 
trackage rights over CSX t-ack î.*tv\ een Upper Sandusky anu Carey, these rights are 
currently held by Conrail See June 4, 1998 Oral Argument Transcript, at pages 140-41 
and Attachni'̂ nt 3 

WAGREO l l : 191X6.̂  I WPD 
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We have offered each of those '.hippers to sign on to thai 
agreement One of them — Martin .Marietta — has done so, a'' j 
has tiierefore, withdrawn from this pro ceding The other two are 
not satisrled even so - even still with what ue have agreed to do I 
think they — 1 suppose that they want more and want to be able to 
have single-line service for the rest of time to wherever they want 
to go. 

June 4. 1998 Oral Argument Ti adscript, at pages 371-73 (emphasis added) The existence of this 
new agreemetit between Noifolk Southern ano CSX was 'ater confirmed bv Mr Lyons, counsel 
for CSX, when he later appeared duririg t ie rebuttal phase cf oral argument Id. at pages 433-34. 

At the time of oral argument. National had not received a settlement offer from the 
Primary Applicants thai, as Mr Allen staied, "would permit one cr the other of [the Primary 
Applicants] to continue providing singlt lino service to those three shippers on the -- for the 
movements that they are currently moving " The Primaiy Applicants' statements caused National 
both hope and fear — hope that the Primary Applicants intended to exte.id mcdPmgful settlement 
proposal to National, and fear that the Primary Applicants were exaggerating their offer to 
National in order to (incorrectly), )rtray National as unreasonable ar j unwilling !o negotiate 
National theref )re sent a letter to the Primary Apj licants' counsel on Friday moming, J.ine 5, 
1998, reî uesting that the Primary Applicants extend to National the offer of settlement tlis 
Primary Apolicants had described to the Board in oral .rgument National also asked tiie Primary 
Applicants to contact the Board and explain that the Primary Applicants had not yet extended to 
National a seit'er̂ ient offer th. ,{ "woald pt : iit one or the other of [the Primary Applicants] io 
continue providing single -line seivice to those three shippers on the — for the movements that 
they are currency moving " 

To date. National has not had the courtesy of a reply from the Prim .̂ry Applicants' 
counsel However, on Friday afternoon, June 5, 1998, a CSX Vice President for Marketing, in a 
telephone call to National, disavowed the statements of the Primary Applicants' counsel made in 
rebuttal at the Jun'̂  4, 1998 oral argument and sent by fax a more limited two-page "settlc'nient 
offer" to National This offer, which National did not receive in writing until after the June 4, 
1998 c/al argument, failed to provide NatioiwI with post-transactK>n single-line service covering 
National's existing singK'-'ine movements on Conrail. 

As of noon on June 8, 19̂ .8, the date of the Board's voting conference. National had 
receiver: no indication from the Pnmary Ap )licants th-̂ .t they would inform tne P ird that the 
actual "settle nent offer" (sent to National for the first time af̂ er the oral argument) was far more 
limited in nature than claimed by counsel for the Primary Applicants during oral arguruent. To 
explain to t l ; Board the significant inconsistencies between the Primary Applicants' statements on 
the record during or̂ '. argument and their actions. National then submitted to the Secretary a copy 
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of the tvv o-page agreement between CSX and NS, as sent to National on June 5, 19f̂ 8, together 
with a letter explaining the obvious variance from the Primary Applicants' statements in oral 
argument 

Unknown to Naticnai, the Primary Applicants had sent their June 6, '998 letter to the 
Board by hand delivery As discussed above, the Primary Applicants attached lo the June 6, 1998 
letter an unexecuted version of the two-page "Settlement AgreeiA-nt" and described the 
document as a condition to the Conrail transaction's a îroval proft'ered to address the claims of 
National, Wyand.it and MMM National did not receive a copy of the June 1998 lettei (which 
\ 'a.-' sert to National by regular mail) until June 9, 19. - the day after the Board's voting 
coniuence. 

The Motion to Strike 

Wyandot requ'ists thj.i the Board strike from the record cf this proceeding the texv of the 
unexecuted "Settlement Agreement" filed by the Primary Applicants on June 6, 1998. National 
fully supports Wyandot; it would be inappropriate for the Btard to rely on :»>is late, unilateral 
filing of a "proffer of conditions" in resolving the merits of National's prf lest and request for 
conditions in this proceeding. Natio.ial itself filed a version of this "Settlement Agreement" wit»i 
the Board on June 8, 1998 in order to demonstrate to the Board ihat ihe Primary Applicants' 
dealings with Nation.il fell "far short of offering National continued singc-Iine service to all 
destinations served oy Conrail (or in the words of Mr. Allen for the movemen: •hat they are 
currently moving ) "̂  The Primary Applicants should not be permitted to submit the unexecuted 
"Settlement Agreement" after their contrary statements in oral argument The f rimary Applicants' 
actions (iucluding serving the Ju.ie 6 letter to National by regular mail so that National did not 
receive it until after the voting conference) deprived National of an opportunity to respond to the 
merits of the June 6. 1998 letter prior to the Board's voting conference in this proceeding. Any 
order of the Board that relie on the unexecuted "Settlement Agreement" as th'- baGiG for 
conditions (putatively ofliered to protect National) would be procedurally defective because 
National did not have an opportunity to address the Primary Applicants' June 6, 1998 filing prior 
to the Board's vcting conference. 

The Request for Clarification and Reconsideration 

Wyandot also requests that the Boâ d reconsider and clarify the protective conditions 
approved during the Board's June 8, 1998 voting conference For the following reasons. National 
supports Wyandot's request. 

June '̂^ 1998 letter fi-om National to the Board. That letter should bf: designated NLS-8. 
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Whether by design or iriadvertence, the Primary Applicants' actions have resulted in a 
confusing and unreliable record with respect to the I'jmedy proposed by the Applicants to address 
Nati.-̂ r.al's protest and request for conditions The E.oird should reaffirm that it will, eonsistent 
with the sta.i s final recommendations, "hold applicants to their representations to provide single-
line service by either CiX or NS for the existi ig movements" of National ' 

In impiementing this -. ecommendation, the only relevant representations are those made by 
the Primary App'-cants' counsel on the record during the rebuttal phase of oral argument. 
Counsel for the ''rirnary Applicants w*̂ re responding to National's own statements at oral 
argument, where National explicitly requested a remedy that ad'̂ rcssed all of National's cui .'ent 
single-line move nents on Conrail, including National's shipments of lime and lirresione-bas:;d 
industrial minerals from Carey June 4, 1998 Oral Argument Transcript, at page 131. See also 
National's October 23, 1997 Protest and Request for Conditions, at pages 7-9 In rebutting the 
statements made on National's behalf at oral argument, Mr A.ien stated that the Piimary 
Applicants had developed an agreement that " vould permit one o • the other of [the Pi.mary 
Applicants] to continue providing single-line serv':e :o tho.- mree shippers fcr the 
movemer.ts that they are currently moving " June 4. 1998 Oral A.-j';'.ieiit Transcript, at pi ge 
372. The Primar>' Applicants should be held to his represent2tion and shcuid be required .o 
provide contin jed single-line service for all ihe single-line mcwements National currently enjoys 
on Conrail 

To the extent the Boaid's 3r:'er discusses the merits of tiie unexecuted "Settlement 
Agreement" attached to the Primary Applicants' June 6, 1998 lett<the Board's order should 
explicitly recognize that the portions of tl e unexecuted 'Settlement Agreement" that address 
National do not provide Natio./^l with .single-lir.e sci > ice for Naiio-ial's existing movements. The 
unexecuted "Settlemer.t Agreement" states that NS v,'ill grant CSX "operationa. fights between 
Crestline and Woe " so that CSX may provide "the functional «*qc:ivalent of single-line service 
to National'., agg.-egate trafl c between Spore and Wooster" The unexecuted "Settlement 
Agreement" st.ites that these operating rights will pertain only 'to unit trains or blocks of 40 or 
more cars, and will apply on.y to movements of aggregate and not to !ime, shitjrnents," Finally, 
the unexecuted "Settlement Agreement' will remain in effeci for oniy five years 

This f?lls far shon of providing National single-line service for its "existing movements " 
The Primary Applicants' commitment covers just a single movement, from Bucyrus to Wooster. 
The comr'itment ignores National's existing .-novement of limestone aggregates from Bucyrus to 
Weirton Ste;:! Compan , i'« VVeirton, West Virginia See National's (̂ ctober 21, 1997 Protest and 
Request for Conditions, at pages 8 -9 The conmitment also ignores National's existing 

Merger Teams' Final Recommendations, STB Finance Docket No. 33388, 
http;//www.stb,dot.gov/newsrels.nsf/58b70 . 3b7fT)fed06438525661e004cl947':'G^n 
r>ocument (retrieved June 9, 1998). 
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movements of lime and limestore-brsed industrial minerals via Comail from Carev to (1) Weirton 
West \'irginia, (2) Meadville, Penns) vinia, and (3) Martin's Ferry, Ohio Id at pages 7-8 In ' 
addition, the commitment imposc-

1. a volume requirement 'only shipments via 40-car unii ttains or blocks are 
covered, not National's current shipments of less than 40 cars); 

2. a produc* limit (only aggregates shipments are covered, not N.ational's 
industrial mineral shipments), and 

3 a duration limit (the offer covers only .Iv; years, whereas National had fm 
opportunity to secuie single-line service from Conrai! so long as Conrail 
remained in operation). 

The Primary Applicants have failed to justify in any respect thesr limits on National's exi.-.tin« 
singl>!,ne mo ,-ements via Conrai ' / These limits also comradict the statemems of Chairman 
Mo'^an at the voting conference Chairman Morga . stated that the Board was ensuring bv 
imposing conditions to assist others such as aggregates shippers that, overall, s.vppers will be 

better off after̂ the merg.r than they were before, and that none will have less service than they 
had beforê  1. the Beard allows the Primary Applicants to impose on National the terms of the 
unexecuted Settlement Agreement," National will "have less serŝ ice than [it] had before " "̂ uch 
a result would be cleariy contrary to national transponation po.icv and should not be permitted 

National, through the submission of substantial record evidence, established that the "1 to 
2 effects of the Conrail transaction as proposed would rob National of adequate 
transportation service. See June 4, 1998 Oral Argument Transcript at pages 130-31 
National's October 23, 1997 Protest and Request for Conditions and the attac: ed Verified 
St. ement of Ronald Kruse Ronald Krjue's Verified Statement addressed National's 
movements of both aggregate and industrial minerals The Primary Applicants never 
rebutted this evidence 
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WHEREFORE, National requests that the Board (1) grant Wyandot's motion to s' .̂e, 
and (2) clarify or in the alterative reconsider, the Board's actions at the June 8, 1998 voting 
conference witi respect to National, consistent with the d.scussion above. 

Respectfully siibmitted, 

/ / 

K 
Clark Evans Downs 
Kenneth B Dr'ver 
Counsel for National Lime 
& Stone Company 

cc: Chairman Moigrn, by hand 
Vice Chairman Owen, by hand 
Administrative Law Judge Levanthal 
Richard A. Allen, Esi].. by hand 
r jnnis G. Lyons, Esq , by hand 
Robert A Wimbish, Esq , by hand 
All Parties 
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A n ACIiMENT 1 

mm 



Rail Service in Northeastern Ohio Today 
W&LE, CSXT, NS and CR (v itii trackage rights to Carey) 

W&LE 

I Conrail 



ATTACHMENT 2 



Rail Service to Carey and Spore, OH Today 
&LE, CSXT, NS and CR (with trackage rights to Carey) 

Bellevue, OH 

Spore, Or 

CR acces via 
trackage -'ghts 
over CSXT Bucynis, OH 

Uflber 
Sa\usky, OH 

Key 
m NS 

m CSXT 

- W&LE 

w Conrail 

Greenwich, OH 

Wooster and 
Eastern Markets 

Crestline, OH 

/ 



ATTACHMENT 3 

mt 



Rail Service to Carey and Spore, OH Post-TransiCtion 
W&LE, "new" CSXT, and "new" NS (with no trackage rights to Carey) 

fostoria, ot' 

Carey, OH 

NoNS 
truckage rights 

Spore, 01 

Bucyrus, OH 
U^r 
Sandusky, OH 

NS 
CSXT 
WALE 

« ~ r*.XT¥dthNS 
traciUKM rights 
NS with CSXT 
trackage rights 

G-venwlch, OH 

Cresttltie, OH 

Wooster anti 
Eastem Markets 



CERTIFICATE OF SERVICE 

I certify th.n I will cause today to be served a conformed copy i the foregoing "Response 

of National Lime and Stone Company in Support of Motion to Strike and Requests for 

Reconsideration and Clarification of Wyandot Dolomite, Inc.," filed in Finance Docket No. 

33388, by first class mail, properly addressed with postage prepaid, or more expe-litioui manner 

of delivery, upon all persons required to be served as set forth in 49 C.F.R. § 1180.(d), namely: 

(i) The applicants, 

(ii) The Secretary of the United Stf.tes Department of Transportation (Docket Clerk, 

Office of Chief Counsel, Federal Railroad / dmiristraiion. Room jiol , 400 7th Street, S.W., 

Washington, D C. 20590); 

(iii) The Attomey General of the United States; 

(iv) Judge Tacob Leventhal; and 

(v) All parties of record in Finance Docket 33388. 

Dated at Washington, D C , this 18th day of June, 1998. 
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LOUIS STOKES 
IITMCMSTWCT. OHIO 

NO. 8J50 P. 2 

CCMMITTEF ON APPRO.JRIATIONS 

SUBCOMMITTEES; 

AANKMC MmMR. 
VVHUtVINOI-KMOSNT ikOCNOES 

MCMMR. 
LA0OIIA1H5/COUCA11ON 

Hour of ̂ rescntatines 
WaBhingtrn, B£2ihj5-35n 

2M» KAYBUMt MOLCi o F f t U BUIUXNC 

iie-.i U f ~ W J 

osTBcromci 
J M * WAIWENSVlUE CBNTgR »0 

'UITE-SK 
SHAMR hCI6»m. OM - t l? ] 

i21C) S22-«M0 

May 2€. 1998 

The HOi.iorrble Vernon Williams 
.Secretary. SurJ:ace Transportation Board 
15^5 K Street, NW 
Wp.ahington, D.r 20425 

Dear Secretary Williana: 

I am wri* ing to formally request the opportunity to testify 
tje.:ore the Surface Transport:atic i Board c'uring i t s upcoming 
hear-ng regarding thr ZSX aad Norfolk Sovi:.hem merger. As my 
staff has discussed with Ms. Nancy Byte-r. on your staff, I would 
appreciate the opportunity to testify on June 4, 1926, at 10:00 
a.m. 

I look forward to teutifying before the Board. I also want to 
thank you fox your consideration of my request. If you ani/or 
your staff have any quer'-ious and/or concerns renrding this 
request confirmation, please î o not hesitate to contact my Chief 
of .itaff, Ms. Fredette West. With regard to my schedule, the 
contact person in my Office is Ms. Rochelle Kelley. Ms. West and 
Ms. Kelley can be reachec" at (202) 2-*!5-7C32 

Again, I thank you for this cpportunity. 

Sincerely, 

LS/fw 

timber kf Congress 


